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PREFATORY  NOTE 


The  11th  and  last  volume  of  Bligh  N.S.  ends  abruptly  in  the  course 
of  the  opinion  of  Baron  Bolland  in  the  case  of  Garland  v.  Carlisle. 
The  completion  of  the  case  will  be  found  in  4  Clark  and  Finnelly 
at  page  760.  In  the  original  paging  of  2  Dow  and  Clark,  the 
numbers  of  pages  125-128,  inclusive,  were  omitted.  The  original 
pagination  has  not  been  altered. 
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KEPOETS  OF  CASES  heard  in  the  House  of 
Lords,  upon  Appeals  and  Writs  of  Error, 
and  decided  during  the  Session  1836.  By 
EiCHARD  Bligh,  Barrister -at -Law.  Vol. 
X. 

SLANE  PEERAGE  CASE.* 
[Mews'  Dig.  vi.  606,  648,  697;  x.  311,  312,  315.    S.  C.  5,  CI.  and  F.  23.] 

Upon  reference  of  a  peerage  claim  to  a  committee  of  privileges  of  the  House  of 
Lords,  the  following  facts  appeared  : 

Richard  le  Fleming  having  accompanied  Sir  Hugh  de  Lacy  to  Ireland  in  the 
reign  of  Henry  II.,  obtained  a  grant  of  the  lands  of  Slane,  in  the  palatine 
honour  of  Meath,  of  which  Sir  Hugh  possessed  the  regalities;  and  Richard 
and  his  heirs  and  successors,  tenants  of  the  lands,  were  in  ancient  records 
styled  Barons  of  Slane,  In  3  Edw.  2.  Baldwyn,  Baron  of  Slane,  was  summoned 
to  the  parliament  held  at  Kilkenny  by  writ  directed  Baldwynoi  le  Fleming. 
After  a.  succession  of  four  peers  of  the  family,  who  sat  in  parliaments  during 
tlie  reigns  of  Edw.  3.,  Hen.  4.,  and  Hen.  6.,  Christopher,  the  fifth  peer,  died 
a  bachelor,  leaving  two  sisters;  whereupon  the  lands  of  Slane  went  to  David, 
his  uncle  of  the  half  blood,  who  sat  in  parliaiuent  under  a  writ  of  summons, 
2  Edw.  4.  (1462),  with  the  precedence  of  the  old  peerage.  He  was  succeeded 
by  his  son  Thomas,  who  died  without  issue,  in  1471,  leaving  three  sisters; 
whereupon  the  lands  of  Slane,  with  the  other  estates,  went  to  his  cousin, 
James  Fleming,  his  male  heir,  who  was  summoned  to  and  sat  in  parliament  in 
the  reigns  of  Edw.  4.  and  Rich.  3,  (See  stat.  12  Ed.  4.)  He  was  succeeded 
by  [2]  Christopher,  his  son  (1491),  who  "sat  in  parliament  9  Hen.  7.  He  was 
succeeded  (9  Hen.  8.)  by  his  son  James,  who  sat  in  parliament  41  Hen.  8., 
and  died  without  issue,  in  1577,  leaving  two  sisters;  whereupon  the  lands  of 
Slane,  etc.  went  to  Thomas,  his  cousin  and  heir  male.  He  was  summoned 
tO'  and  sat  in  parliament  27  Eliz. ;  and  from  him,  by  descent  through  a  female, 
George  Bryan  claimed  the  barony  of  Slane,  as  heir  general  of  the  three  last 
of  the  Barons  Slane,  summoned  b}'  writ  and  sitting  in  parliament,  upon  the 
grounds  that  in  the  several  instances  where  the  male  line  failed,  the  dignity 
was  in  abeyance  between  tlie  female  heirs,  and  that  tlie  summonses  and 
writs  in  those  several  instances  operated  as  new  creations  of  peerage,  or  as 
determinations  of  the  several  abeyances  in  favour  of  the  party  summoned, 
and  constituted  peerages  in  fee. 

James  Fleming  claimed  the  peerage  as  heir  male  of  Randall  Lord  Slane ;  he  ap- 
peared by  counsel  only  to  oppose  the  claim  of  Mr.  Bryan,  not  proceeding 
upon  his  own  claim :  The  committee  were  of  opinion  and  reported  that  Mr. 
Bryan  had  not  eiStablished  his  claim. 

In  the  year  1827,  a  petition  was  presented  to  His  Majesty  by  James  Fleming, 
claiming  the  barony  of  Slane,  as  heir  male  of  Randall  Lord  Slane,  which  was  referred 
to  Sir  C.  Wetherell,  then  Attorney-General,  who  heard  evidence  thereon,  but  made 
no  report  before  he  resigned  his  office.  Mr.  Fleming  having  left  England  in  quest 
of  evidence  to  support  his  petition,  it  was  not  then  further  prosecuted. 

In  the  year  1829,  George  Bryan,  of  Jenkiistown,  in  the  county  of  Kilkenny,  Esq. 
presented  a  petition  to  the  King,  stating  tliat  Thomas  Fleming,  of  Slane,  in  the 
county  of  Meath,  Esq.  titular  Baron  of  Slane,  on  the  26th  day  of  April,   1585,  the 

*  This  case  was  argued  in  1834,  and  decided  at  the  close  of  the  session  1835. 
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twenty-eighth  yenr  of  tlie  reign  of  <,)ueeii  Elizabeth,  was  summoned  to  the  parlia- 
ment held  liefore  Sir  Jolin  Perrott,  Kiit^  then  Lord  Deputy  of  Ireland,  by  the  title 
of  Lord  Slane.  That  he  died  [3]  without  male  issue  the  9th  November,  1597,  leaving 
two  daugliters  his  co-heirs  ;  Catherine,  who'  became  the  wife  of  Pierce  Butler,  of  the 
Old  A1)bey,  in  the  county  of  Kilkenny,  Esq.  ancestor  to  tlie  Lord  Viscounts  (lalmoy, 
since  attainted  ;  and  Elinor,  who  became  the  wife  of  her  cousin,  William  Fleming, 
titular  Baron  of  Slane,  in  the  county  of  Meatli ;  who,  as  heir  male  to  her  father,  in- 
herited his  estates.     This  title  went  into  abeyance  between  these  two  ladies. 

Tliat  Christopher  Fleming,  eldest  son  and  heir  of  said  Elinor  by  said  William 
Fleming,  was  summoned  to  the  parliament  held  in  Dublin  on  the  I8th  May,  1613  ; 
and  to  that  lield  there  on  16th  May,  1615 :  and  it  appears  he  sat  in  both.  That  by 
the  summons  of  said  Christopher  to  pai'lia-ment,  the  abeyance  of  his  grand- 
father's dignity  of  Lord  Slatie  was  terminated  in  his  favour;  or  that  a  new  peerage 
was  created  in  tlie  said  Christopher  by  such  summons,  and  sitting  thereon. 

That  the  said  Christopher  Lord  Baron  of  Slane  died  in  the  year  1625,  leaving  six 
sons — First.  Thomas,  his  eldest  son  and  heir.  Second — William,  heir  to  his  brother. 
Third — John.  Fourth — Patrick.  Fifth — James;  and  Sixth — Liiwrence  ;  which  four 
last  all  died  without  issue. 

Thomas  Fleming,  son  and  heir  unto  Christopher  Fleming,  during  the  lifetime 
of  his  father,  became  a  professed  friar  in  the  parts  beyond  tlie  seas ;  and  that 
tlie  said  Baron  of  Slane  did  thereupon  settle  all  his  lands  and  hereditaments  in  tlie 
said  kingdom,  after  his  decease,  upon  William  Fleming,  his  second  son,  and  the 
heirs  male  of  his  body,  with  remainders,  in  like  manner,  to  ojlier  younger  [4]  brothers  ' 
of  the  said  William,  wholly  excluding  the  said  Tliomas,  as  not  intending  that  he 
should  succeed  him  either  in  his  honour  or  fortunes ;  and  thereupon  King  Charles 
the  First,  by  letter  dated  in  1629,  reciting  the  fact,  and  upon  tlie  request  of  Thomas, 
declared  his  royal  will  and  pleasure  to  be,  that  the  said  William,  and  the  heirs 
males  of  his  body,  should  be  from  thenceforth,  during  the  life  of  his  said  elder 
brotlier,  leputed,  styled,  and  called  Barons  of  Slane;  and  that  special  care  be  had 
tliat,  in  all  meetings  and  assemblies  of  parliament,  or  otherwise,  where  the  said 
William  should  happen  to  be,  or  the  heir  male  of  his  body,  in  case  he  die  in  the  life- 
time of  his  elder  brotlier,  he  or  they  should  have  tlie  same  jilaces  and  precedency 
which  of  right  belonged  to  his  father  ;  but  with  tliis  caution,  that  if  the  said  Thomas 
Fleming  should  thereafter,  quitting  the  habit  and  life  which  he  had  entered  into, 
return  unto  his  country,  claiming  the  said  title  of  honour,  and  tlie  estates  cast  upon 
liiui  by  the  law,  that  this  declaration  of  the  king's  pleasure  should  be  no  ways  pre- 
judicial unto  him. 

William  Fleming,  the  second  son,  under  the  foregoing  autliority,  was  allowed  to 
take  his  seat  in  parliament,  as  appears  by  the  journals  of  the  House  of  Lords,  on  the 
14th  July,  1634,  his  brother  Thomas  being  then  alive.  He  married  Lady  Anne  Mac- 
Donnell,  daughter  of  Randall,  Earl  of  Antrim,  by  whom  he  had  four  sons  ;  first, 
Charles  his  heir;  second,  Randitll,  heir  to  his  brother;  third,  Michael,  who  died 
unmarried;  and  fourth,  Thomas,  whose  issue  are  extinct:  and  dying  in  1641,  was 
succeeded  by  his  eldest  son  : 

[5]  Charles  Fleming,  Lord  Baron  of  Slane,  who  died  unmarried,  and  was  suc- 
ceeded by  his  brother  : 

Randall  Fleming,  Lord  Baron  of  Slane,  who  married  two  wives,  first,  Elinor 
Barnwall,  daughter  of  Sir  Richard  Barnwall,  of  Crickstowii,  in  Meath,  Knight,  by 
whom  he  had  an  only  daughter  Mary,  who  married,  first,  Richard'  Fleming,  Esq. 
eldest  son  of  Sir  John  Fleming  of  Staholmock,  and  secondly  Oliver  O'Gara,  Esq.  ;  by 
the  latter  husband  she  had  a  son,  Charles,  who  died  unmarried,  at  Brussels,  1685. 
By  her  first  husband,  Ricliard  Fleming,  the  said  Mary  had  an  only  son,  James 
Fleming,  who  died  young  and  unmarried  :  and  an  only  daugiiter,  Bridget,  who  be- 
came tlie  wife  of  Randall  Plunkett,  eleventh  Lord  Baron  of  Dunsany,  whose  eldest 
son  and  heir,  Edward,  became  twelfth  Lord  Baron  of  Dunsany,  and  left  Randall, 
thirteenth  Lord  Baron  of  Dunsany,  his  son  and  heir,  whose  eldest  son  and  heir  is 
Edward,  now  fourteenth  Lord  Baron  of  Dunsany,  heir  general  of  Mary  Fleming, 
eldest  daughter  of  said  Randall,  Lord  Baron  of  Slane.* 


*  This  descent  of  Lord  Dunsany  and  Charles  O'Gara  from  tlie  Hon.  Mary  Fleming 
has  been  found  erroneous.     See  the  Attorney-General's  Report. 
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Tliat  the  said  Kaiidall,  Lwd  Baron  of  Slant,  married  as  liis  second  wife  Lady 
Penelope  Moore,  daughter  of  Henry,  tirst  Earl  of  Drogheda,  by  whom  he  had  three 
sons  and  one  daughter  ;  tirst,  Christopher  his  heir  ;  se*.'ond,  Henry,  who  died  without 
issue;  and  third,  Randall,  who  also  died  without  issue.  The  daughter  was  Alice, 
hereafter  mentioned.     Randall,  Lord  Slane,  died  1676. 

Christopher  Fleming,  Lord  Baron  of  .  lane,  succeeded  his  father,  and  taking  part 
with  King  [6]  James  II.  was  outlawed  for  high  treason,  and  forfeited  his  honours 
and  estates,  but  was  afterwards  restored  in  blood,  but  not  to  his  estates,  by  an  Act 
of  the  English  Parliament  in  1708.  He  married  the  daughter  of  Sir  Patrick  Trant, 
and  dying,  left  an  only  daughter  and  heir,  Ellen,  who  died  unmarried,  and  was 
buried  in  tlie  parish  of  St.  Sulpice,  at  Paris,  August  8,  1748,  on  w'liose  death  the 
]ieerage  of  Lord  Baron  of  Slane  went  into  abeyance  Ijetween  the  heirs  of  Mary  and 
Alice,  the  two  daughters  of  Randall,  Lord  Baron  of  Slane.  The  descent  of  Mary  the 
elder  has  been  lierein-before  recited. 

Alice  Fleming,  only  daughter  of  said  Randall,  Lord  Baron  of  Slane,  by  his 
second  wife,  became  the  wife  of  Sir  Gregory  Byrne  of  Tymogue,  in  the  Queen's 
County,  Bart.,  by  whom  she  had  several  sons.  Charles,  the  eldest,  married,  and  had 
several  children,  who  all  died  without  issue;  and  Henrj^  Byrne,  the  second  son,  left 
an  only  daughter  and  heir,  Catherine  Xaveria,  who  became  the  wife  of  George  Bryan, 
of  Portland  Place,  London,  Esq.,  by  whom  she  had  George  Bryan,  now  of  Jenkinstown, 
in  the  County  of  Kilkenny,  Esq.  her  <inly  surviving  son  and  heir  (the  petitioner), 
who  is  now  sole  heir  of  Alice,  youngest  daughter  of  Randall,  Lord  Baron  of  Slane,  and 
as  such  one  of  the  two  co-heirs  general  of  said  Rand.aU,  Lord  Baron  of  Slane,  of  his 
father  William,  Lord  Baron  of  Slane,  and  of  his  grandfather  Christopher,  Lord 
Baron  of  Slane,  summoned  to  parliament  in  161.3  and  1615,  in  whose  favour  was 
terminated  the  abeyance  of  the  peerage  created  in  his  maternal  grandfather  William, 
Lord  Baron  of  Slane,  in  1584-5. 

That  the  petitioner  presented  a.  petition  to  his  [7]  Majesty  in  May,  1828,  praying, 
that  as  one  of  the  co-heirs  of  the  aforesaid  Randall,  Lord  Baroa  of  Slane,  he  might 
be  allowed  to  produce  evidence,  and  use  such  arguments  as  he  should  be  advised 
for  the  protection  of  his  rights  before  his  Majesty's  Attorney-General  for  England, 
to  whom  was  referred  the  petition  of  Mr.  James  Fleming,  who  claimed  to  be,  and 
has  assumed  tlie  title,  and  calls  himself  Lord  Baron  of  Slane,  on  tlie  allegation 
that  he  is  heir  male  of  the  Hon.  John  Fleming,  uncle  of  the  aforesaid  Randall, 
Lord  Baron  of  Slane,  and  as  such,  heir  male  of  said  Randall.  That  the  petition 
was  referred  to  his  ivlajesty's  Attorney-General,  beifore  whom  the  petitioner  at- 
tended by  his  agents  ana  counsel.  That  Mr.  James  Fleming  closed  his  case  before 
the  then  Attorney-General,  and  the  petitioner  proved  his  descent  and  co-heirship, 
hut  the  then  Attorney-General  had  not  made  a  report  thereon. 

That  Mr.  James  Fleming  founds  his  claim  on  a  ground  altogether  new  and 
unprecedented,  that  there  are  peerages  in  Ireland  originating  previously  to  tlie 
introduction  of  either  writs  of  summons  or  patents,  which  have  always  descended 
to  the  lieirs  male,  and  tliat  this  peerage  of  Slane  is  one  of  them ;  thus  alleging  a 
new  point  of  law  involving  the  rights  and  privileges  of  the  ancient  peers  of  the 
realm,  and  the  laws  affecting  the  same  :  a  point  which  requires  the  most  solemn 
investigation  and  decision. 

That  a  claim  involving  the  same  question  has  been  made  to  the  title  of  Athenrv, 
another  ancient  Irisli  tale,  which  has  been  twice  investigated,  first  before  Sir  Jolin 
Copley  (Lord  Lyndhurst),  and  secondly  before  Sir  James  Scarlet,  when  tliey  re- 
[8]-spectively  held  the  office  of  Attorney-General  of  England,  neither  of  whom  had 
made  any  report  tliereon:*  that  the  Attorney-General,  Sir  Cliarles  Wttherell,  hav- 
ing had  the  whole  evidence  in  these  claims  for  the  title  of  Slane  before  him  since 
August  last,  had  not  made  any  report  thereon;  and  as  the  petitioner  was  advancinc 
in  years,  he  was  most  anxious  to  have  a  question  of  such  urgent  importance  to 
himself  and  his  family  decided  by  the  highest  and  most  competent  tribunal ;  and 
as  the  claim  of  Mr.  James  Fleming  had  already  been  before  the  House  of  Peers, 
and  proceedings  had  been  had  before  tlie  committee  of  privileges  of  tlieir  lordships 

*  Sir  James  Scarlet,  when  Attorney-General,  afterwards  reported  on  the  Athenry 
claim. 

3 


X  BLIGH  N.S.  SLANE  PEKRAGE  CASE  [1835] 

thereon  ;  and  as  all  luscs  of  claims  to  Irish  peeragres  must  eventually  bt  decided 
by  their  lordships'  vote,  by  a  provision  of  the  Act  of  Union  : 

The  petition  prayed  tliat  his  Majesty  would  refer  the  petitioner's  claim  to  the 
House  of  Peers,  for  their  lordships'  consideration  and  report,  whether  the  said 
title  be  or  be  not  a  barony  in  fee  by  writ  of  summons  descendible  to  heirs  general ; 
and  whetlier  the  same  is  or  is  not  now  in  abeyance  between  the  said  Edward  Lord 
Dunsanv,'*  and  the  petitioner  ;  or  to  make  sucii  other  order  in  the  premises  as  to  iiis 
Majesty's  royal  wisdom  should  seem  meet. 

This  petition  was  referred  to  the  Attorney-General,  to  consider  and  report  his 
opinion  thereon. 

Upon  this  reference  the  Attorney-General  made  his  rejjort  as  follows  :  — 

[9]  In  humble  obedience  to  your  Majesty's  commands,  signified  to  me  by  the 
Right  Honourable  Robert  Peel,  one  of  your  Majesty's  principal  secretaries  of  state, 
the  8th  of  June,  1829, — that  I  should  take  into  consideration,  and  report  upon 
the  petition  of  George  Bryan,  of  Jenkinstown,  in  the  county  of  Kilkenny,  Esq. — 
claiming  to  be  one  of  the  co-heirs  of  Randall,  Lord  Baron  of  Slane,  of  the  kingdom 
of  Ireland,  and  of  his  father,  William  Lord  Baron  of  Slane,  summoned  to  tlie 
parliament  of  Ireland,  in  1613  and  1615,  or  in  whose  favour  the  abeyance  of  the 
peerage  created  in  his  maternal  grandfather  Thomas,  Lord  Baron  of  Slane,  in  1585, 
was  terminated. 

I  have  considered  the  said  petition,  and  have  been  attended  by  the  agent  of 
the  petitioner,  who  in  the  first  instance  stated  to  me : 

That  the  family  of  Fleming  was  descended  from  Richard  le  Fleming,  who 
accompanied  Sir  Hugh  de  Lacy  to  Ireland,  in  the  reign  of  King  Henry  tlie  Second, 
and  obtained  a  grant  from  him  of  the  lands  of  Slane,  in  his  palatine  honour  of 
Meath,  in  which  the  said  Hugh  possessed  the  regalities ;  and  the  said  Richard,  and 
his  successors,  for  five  generations,  were  Barons  of  that  palatinate,  and  were  styled 
in  the  ancient  records  Barons  of  Slane. 

That  Baldwyn  le  Fleming  (son  of  Richard,  son  of  Baldwyn,  son  of  Stephen,  son 
of  Richard,  son  of  the  first^mentioned  Richard  le  Fleming)  having  married  a 
daughter  of  Simon  de  Geneville  (second  son  of  Geoffery  de  Geneville,  Lord  of  the 
honour  of  Meath  in  right  of  his  wife  Matilda,  daughter  and  heir  of  Gilbert  de 
Lacy,  grandson  and  heir  of  Sir  Hugh  de  Lacy,  first  Lord  of  the  aforesaid  honour  of 
Meath),  thereby  became  allied  to  the  [10]  powerful  family  of  Mortimer,  Earls  of 
March  and  Ulster  ;  the  chief  of  which  family,  Roger  de  Mortimer,  Earl  of  March, 
had  married  the  heir  of  the  Genevilles  and  Lacys,  Lords  of  Meath,  and  was  the  King's 
Lieutenant  in  Ireland. 

That  in  consequence  of  this  connection,  it  is  presumed,  the  said  Baldwyn, 
Palatine  Baron  of  Slane,  acquired  influence  and  importance,  and  was  summoned  to 
the  parliament,  held  at  Kilkenny  on  the  octaves  of  tlie  Purification  of  the  Virgin 
Mary,  the  third  vear  of  King  Edward  the  Second,  not  by  the  title  of  Baron  of  Slane, 
but  by  writ  directed  to  him  by  tlie  name  of  Baldwyno  le  Fleming. 

That  he  was  succeeded  by  his  son.  Sir  Simon  Fleming,  Lord  le  Fleming,  who  sat 
in  parliament  in  the  reign  of  King  Edward  the  Third,  and  he  by  his  son  Sir 
Thomas  Fleming,  third  Lord  le  Fleming,  who  sat  in  parliament  in  the  reign  of 
King  Henry  the  Fourth,  and  was  succeeded  by  his  son  Sir  Christopher  Fleming. 
fourth  Lord  le  Fleming,  who  sat  in  parliament  in  the  reign  of  King  Henry  the  Sixth, 
and  was  succeeded  by  his  grandson  Christopher,  fifth  Lord  le  Fleming,  son  of  John, 
who  died  in  his  father's  lifetime,  who  sat  in  parliament  in  the  reign  of  King  Heniy 
the  Sixth,  and  who  dying  unmarried,  his  two  sisters,  Anne  and  Amy,  Ijecame  his 
co-heiresses,  between  whom  the  peerage  of  Le  Fleming  went  into,  and  is  still  in 
abeyance  among  their  heirs,  there  being  many  descendants  of  both  now  in  existence. 

That  the  manor  or  barony  of  Slane  being  settled  on  tlie  heirs  male,  and  held  of 
the  Lords  of  Meath  in  fee  tail,  went  to  David  Fleming,  uncle  of  the  half  blood  to  the 
fifth  and  last  Cliristopher  Lord  le  Fleming  ;  which  David  was  summoned  to,  and 
[11]  sat  in  the  parliament  of  King  Edward  the  Fourth,  by  the  title  of  Lord  David 
Fleming,  Baron  of  Slane,  and  thus  became  a  peer  by  a  new  writ  of  creation.  It 
appears  he  was  allowed  the  precedency  of  the  old  peerage,  but  was  placed  after 

*  This  was  afterwards  retracted,  as  an  admission  made  upon  mistake. 
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Sir  Christopher  Preston,  Lord  of  Kells  in  Ossory,  and  of  Gormanstown,  whit-li  first 
title  was  inherited  by  the  Prestons  from  a  female,  heiress  of  the  Birmingham  family. 

That  tliis  Lord  David  Heniing  was  succeeded  by  his  only  sou  Thomas  Lord 
Fleming,  who  dying  childless,  the  peerage  created  in  his  father  became  also  in 
abeyance,  between  his  three  sisters.  Anne,  Margaret,  and  Elizabeth  ;  among  whose 
heirs  it  is  believed  to  be  still  in  abeyance. 

That  the  manor  of  Shine  being  lield  as  aforesaid,  went  to  the  heir  male,  .lames, 
son  of  William  Fleming,  second  son  of  Sir  Thomas  Fleming,  the  third  Lord  le  Fleming. 
This  Sir  James  Flaming  was  also  summoned  to  tlie  parliament  held  in  the  twelfth 
year  of  King  Edward  the  Fourth,  and  sat  therein,  and  also  in  tlie  parliament  of 
king  Richard  the  Third,  by  the  title  of  Lord  Baron  of  Slane.  He  was  succeeded  by 
his  son  Christopher,  second  Lord  Baron  of  Slane,  who  sat  in  the  parliament  held 
in  the  ninth  year  of  King  Henry  the  Seventh;  and  he  was  succeeded  by  his  son,  James 
Fleming,  Lord  Baron  of  Slane,  who  sat  in  tlie  parliament  of  the  forty-first  of 
King  Henry  tlie  Eighth  ;  and  he  dying  unmarried,  the  peerage  created  by  his 
grandfather,  summons  and  sitting,  went  also  into  abeyance,  between  his  two  sisters 
Catlierine  and  Elinor. 

The  foregoing  statement  was  considered  necessary,  as  the  peerage  now  alleged,  in 
the  pe-[12]-tition  to  be  in  abeyance  by  the  clainjant  George  Bryan,  in  himself 
and  Lord  Dunsany,  originated  after  the  deatli  of  James,  Lord  of  Slane,  in  1577, 
without  issue,  and  the  abeyance  of  his  peerage  in  his  two  sisters  ;  the  several  new 
creations  by  writs  to  the  person  who  inherited  the  estates  of  the  family  having  in- 
duced an  erroneous  conclusion,  that  a  different  law  from  tluit  of  England  governed 
the  descent  of  Irish  peerages. 

Having  made  the  foregoing  statement,  the  claimant's  agent  proceeded  to  lay 
before  me  evidence  in  support  of  tlie  allegations  of  his  petition  ;  with  this  difference, 
that  he  now  claims  to  be  the  sole  heir  of  the  said  Christopher  Lord  Baron  of  Slane, 
of  his  father  RandaO  Lord  Slane,  and  grandfather  William  Lord  Slane,  instead  of 
being  co-heir  with  Lord  Dunsany,  of  the  aforesaid  peers,  as  stated  and  claimed  in  his 
petition  ;  and  he  accounts  for  tbis  change  of  claim  as  follows: 

That  Edward,  the  present  Lord  Dunsany,  and  Randall,  late  Lord  Dunsa.ny,  hav- 
ing both  alleged  publicly  that  they  considered  themselves  as  heirs  of  Bridget  Fleming, 
daughter  and  sole  heir  of  Richard  Fleming  of  Staliolmock,  Esq.  eldest 
son  of  Sir  John  Fleming  of  Staliolmock,  Knt.  co-heirs  of  the  said 
Randall.  Lord  Slane.  with  the  heir  of  Alice  Fleming,  only  daughter 
of  the  said  Randall,  Lord  Slane,  by  his  second  wife:  And  it  also  appearing 
in  the  pedigree  of  the  said  Randall,  Lord  Dunsany,  which  he  produced  to  the 
House  of  Peers  of  Ireland,  when  lie  proved  his  right  to  his  seat  on  the  4th  March, 
1785,  that  his  grandfatlier  Randall,  Lord  Dunsany,  was  married  to  said  Bridget, 
daughter  [13]  of  Richard  Fleming,  and  that  the  said  Bridget  was  grandmother  to 
the  said  Lord  Dunsany ;  and  it  appearing  by  other  evidence,  tliat  said  Richard 
Fleming  was  married  to  Mary  Fleming,  only  daughter  of  said  Randall,  Lord  Slane, 
by  his  first  wife,  Elinor  Barnwall.  the  claimant  believed  that  the  said  Mary  was  the 
mother  of  the  said  Bridget.  But  when  it  became  necessary  to  prove  the  descent  of 
the  said  Lord  Dunsa.ny  from  the  said  Mary,  and  searches  were  made  for  evidence 
to  establish  the  same,  there  was  found  a  bill  filed  in  the  Chancery  of  Ireland,  by 
Michael  Fleming.  Esq.  brother  of  tlie  said  Ricliard  Fleming  on  the  27tli  January, 
1724,  against  the  said  Lord  Dunsany,  and  Bridget  his  wife,  wherein  the  said  Michael 
did  aver ;  and  in  their  answer,  the  said  Lord  Dunsany,  and  Bridget  his  wife, 
sworn  by  them  on  the  4th  Marcli.  1724,  admitted  it  to  be  true  that  said  Bridget  was 
only  daughter  and  child  of  the  said  Richard  Fleming,  and  they  further  state  that 
the  said  Bridget  was  entitled  to  the  sum  of  £1000.  as  a  portion,  pursuant  to  a 
certain  deed  of  settlement,  made  on  the  intermarriage  of  the  said  Richard  with  the 
Defendant,  Bridget's  la.te  motlier,  deceased.  By  this  discovery  it  was  found  tliat 
the  said  Bridget  was  not  the  daughter  of  the  said  Honourable  Mary  Fleming,  who 
was  tlien  in  life,  and  lived  many  years  afteiward,  viz.  to  the  year  1741. when  she 
made  her  will :  but  that  tlie  said  Bridget  was  daughter  of  tlie  said  Richard  Fleming, 
by  a  former  wife,  and,  consequently,  that  the  pretensions  of  Lord  Dunsany  to  be 
heir  to  the  said  Honourable  Mary  Fleming,  and  coheir  of  Christopher,  Lord  Slane, 
were  groundless  :  and,  therefore,  that  the  said   [14]  claimant,  George  Bryan,  was 
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sole  heir  of  the  said  Christopher,  Lord  Slaiie;  and  his,  the  said  claimant's,  agent 
thereupon  proceeded  to  substantiate  these  alletrations  by  proof,  and  produced  to 
me,  first — An  examined  copy  of  the  biU  filed  by  the  said  Michael  Flemincr  tlie  27tli 
January,  1724,  and  of  tlie  answer  thereto  of  the  said  Randall,  Lord  Dunsany,  and 
Dame  Bridp:et  his  wife,  sworn  on  4th  March,  1724,  from  the  Rolls  Office  of  the 
Chancery  of  Ireland  ;  by  which  the  said  Michael  chari^res,  and  the  said  Brid<;et 
admits  tliat  she  was  the  only  daurrhter  and  child  of  the  said  Richard  Fleminfr  ;  and 
the  said  Bridget  further  states,  upon  oatli,  that  she  was  entitled  to  £1000,  by  the 
settlement  made  on  the  intermarriage  of  the  said  Ricliard  Fleming  with  her  late 
mother  deceased. 

Secondly.  To  prove  that  the  Honourable  Mary  Fleming,  widow  of  the  said 
Richard  Fleming,  was  living  in  tlie  year  1724,  and  for  a  long  time  afterwards,  there 
was  produced  to  me  an  examined  copy  of  a  bill  filed  in  the  Chancery  of  Ireland  by 
William  Fleming,  in  the  year  1730,  and  an  examined  copy  of  tlie  answer  of  said  Mary 
thereto;  in  which  she  states  herself  to-  have  been  the  daughter  of  Randall,  Lord 
Slane,  and  widow  of  Richard  Fleming  of  Staholmock,  and  also  widow  of  Oliver 
O'Gara,  Esq.  thus  clearly  establishing  lier  identity,  and  her  existence  in  the  year 
1731 — seven  years  after  the  period  when  Bridget,  Lady  Dunsany,  states,  upon  oath, 
that  her  mother  was  deceased. 

Having  established  tliesei  facts,  the  claimant's  agents  proceeded  to  produce  the 
evidences  in  support  of  Uie  allegations  of  his  petition. 

To  prove  that  there  was  no  patent  creating  [15]  Thomas  Fleming,  or  any  other 
person  of  the  name  of  Fleming,  or  of  any  other  name.  Baron  of  Slane,  or  Lord  of 
Slane,  there  was  laid  before  me  an  affidavit  of  Sir  William  Betliam,  Ulster  King 
of  Arms  of  all  Ireland,  to  the  effect  that  he  liad  made  strict  search  in  the  office  of 
Record  in  the  Tower  of  London,  and  in  the  Rolls  Chapel,  and  in  the  offices  of  Record 
in  Birmingham  Tower,  and  tha  Rolls  Office  of  tlie  Chancery  of  Ireland,  and  the 
Records  of  the  late  Parliament  of  Ireland,  in  Dublin,  where  patents  of  peerage  are 
recorded,  and  tliat  he  could  find  no  such  patent  in  any  one  of  the  said  offices  of 
Record,  and  that  he  verily  believes  that  no  sucli  patent  does  now,  or  ever  did  exist. 
To'  prove  that  the  journals  of  the  House  of  Peers  of  Ireland  do  not  exist  before 
the  year  1634,  (and  that  therefore  secondary  evidence  should  be  admitted  to  prove 
certain  facts  respecting  the  peerage,)  an  affidavit  of  Sir  W.  Betliam,  Keeper  of  the 
Records  of  the  late  parliament  of  Ireland,  was  produced,  which  states  that  the 
journals  of  the  Irish  house  of  Peers,  previous  to  that  period,  have  been  lost  or 
destroyed. 

To  prove  that  Sir  Thomas  Fleming  was  Lord  Baron  of  Slane  in  the  year  1585, 
there  was  produced  an  examined  copy  of  an  inquisitio  post  mortem,  taken  0th 
February,  1597,  at  Ratoath  in  the  county  of  Meath,  after  the  death  of  Christopher 
Lord  Slane,  in  which  he  is  styled  Thomas  Dominus  Baro  de  Slane. 

To  prove  that  the  said  Thomas  was  summoned  to  the  parliament  of  Ireland,  holden 
before  Sir  John  Perrott,  Lord  Deputy,  26th  April,  1585,  there  was  produced  an 
examined  copy  of  a  do-[16]-oument  called  a  parliament  pawn,  from  the  Rolls  office  of 
the  Chancery  of  Ireland,  by  which  it  appears  that  the  Lord  of  Slane  was  the  third 
Baron  in  the  list  of  the  parliament  then  summoned. 

In  order  to  make  good  the  evidence  next  offered,  it  was  urged  that  the  journals 
of  the  Irish  House  of  Peers,  previous  to  the  year  1634,  being  lost,  and  that  Ulster 
King  of  Arms  being  the  officer  of  that  house  whose  duty  it  was  to  deliver  in  a  correct 
list  of  the  peers  of  Ireland,  at  the  commencement  of  the  first  session  of  each  parlia- 
ment, a  certified  entry  in  a  book,  kept  by  that  officer  to  assist  him  in  the  discharge  of 
tliat  duty,  is  the  best  evidence  the  case  will  now  admit  of  in  the  absence  of  the  original 
journals,  especially  as  manj'  of  those  entries  of  lists  of  the  peers  present  on  certain 
days  in  parliament  purport  to  have  been  copied  from  the  original  journals  so  far 
back  as  the  reign  of  King  Charles  the  First,  and  are  all  certified  by  tlie  signature  or 
initials  of  Tliomas  Preston,  then  lister  King  of  Arms :  and  tliat  this  book  should  now 
be  received  as  evidence  of  the  facts  therein  entered,  as  to  the  enumeration  of  tlie  words 
present  in  the  said  parliaments  :  and  therefore — 

To  prove  tliat  the  said  Thomas  Lord  Slane  was  present  in  that  parliament,  there 
was  produced  an  ancient  manuscript  book  from  tlie  office  of  Ulster  King  of  Arms, 
entitled  "  Cases  of  Precedence,"  containing  a  list  of  the  peers  of  the  said  parliament, 
in  which  the  word  "^sent"  is  placed  after  the  name  of  "Dominus  Slane." 
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To  prove  that  the  said  Thomas  Lord  Slane  died  on  the  9th  November,  1597,  witli- 
out  male  issue,  and  leavinfr  two  daughters,  his  coheirs,  Elinor  [17]  married  to  her 
cousin  William  Fleming;  and  Catherine,  married  to  Peter  Butler,  Esq.,  there  was 
produced  the  examined  copy  of  the  inquisitio  before  mentioned,  taken  at  Ratoatli, 
the  9th  Februan',  1597  ;  in  which  is  the  following  passage:  Quod  antedictus  Thomas 
Dns  Baro  de  Slano,  diem  olausit  extremum  ix"  die  Novembris  anno  Dni  1597  absque 
aliquo  hered.  mascul.  de  corpore  suo  exeunt.  Et  qd  omnia  et  singul. 
terr.  tent,  et  hereditamenta  de  quibus  seisitus  fuit,  virtute  chartae  i)re- 
dictae,  descendebant  in  remanerio  Willo  modo  Dho  Baron,  de  Slane,  et 
quod  dictus  Willielmus  tempore  mortis  predicti  Thome,  Domini  Baronis  de  Slane,  fuit 
aetatis  xl.  annorum,  vel  circiter,  et  maritatus  ;  et  ulterius  dicunt  jurati  super  sacra- 
mentum  suum,  quod  praedictus  Thomas  nuper  Dominus  Baro  de  Slane,  habuit  exitus 
de  corpore  suo,  legitime  procreatus,  duas  filias,  viz.  Elinor,  quae  modo  prefato  Wil- 
lielmo  Domino  Baroni  de  Slane,  maritata  existit,  et  Katharina  maritata  Petro  Butler, 
de  old  Abbey,  in  comitatu  Kilkenniae. 

It  does  not  appear  that  the  last^mentioned  William,  husband  of  Elinor  the  elder 
daughter,  although  styled  in  tlie  inquisition  Dominus  Baro  de  Slane,  ever  was  sum- 
moned to  parliament;  and  it  was  stated  that  there  was  no  parliament  held  in  Ireland 
in  the  interval  between  the  year  1597,  when  Thomas  Lord  Slane  died,  as  above  stated, 
and  tlie  year  1612,  when  this  William  died. 

To  prove  that  Elinor,  the  eldest  daughter  above  mentioned,  died  on  24th  January, 
1616,  and  was  succeeded  by  her  eldest  son  and  lieir,  Christopher,  there  was  produced 
to  me  an  original  book  of  the  funeral  entries  of  the  nobility  and  gentry  of  Ireland, 
from  the  year  1004  to  the  year  1622,  in  the  [18]  office  of  Ulster  King  of  Arms  of  all 
Ireland,  which  contains  the  following  entry:  "  Elinor,  dr.  of  Sir  Ths.  Fleming,  Knt., 
Lord  Baron  of  Slane,  died  y''  24th  of  Januarie,  1616;  she  was  wife  to  William 
Fleming  Ld.  Baron  of  Slane,  and  mother,  by  him,  tO'  Christopher  Fleming  Ld.  Baron 
of  Slane ;  also  to  George,  Tliomas,  and  James  ;  and  to  Mary,  Jane,  Elizabeth,  and  Ellis 
Flemyng." 

To  prove  that  Christopher  Fleming  was  summoned  to  and  sat  in  parliament, 
during  his  motlier's  lifetime,  by  the  title  of  Lord  Slane,  in  the  year  1613,  and  1615, 
there  was  produced  the  before-mentioned  ancient  MS.  book  from  the  oiEce  of  Ulster 
King  of  Arms,  called  "'  Cases  of  Precedence,"  in  which  is  an  entry  in 
the  handwriting  of  and  certified  by  Thomas  Preston,  Esq.,  Ulster  King 
of  Arnis,  purporting  to  be  a  list  of  those  peers  of  Ireland,  who  were  summoned 
t-  the  parliament  of  Ireland,  held  8th  May,  16L3,  in  which  is  tlie  name  "  1?  Dns 
Slane;  "  and  at  the  beginning  are  these  words,  "  Copied  out  of  the  journall  booke:  " 
and  in  another  entrj-  in  the  same  book,  is  a  list  of  the  peers  summoned  to  the  parlia- 
ment of  Ireland,  lield  in  Dublin,  16th  May,  1615,  introductory  to  which,  also,  is  tlie 
same  remark,  "  Copied  out  of  the  journall  booke  ;  "  and  the  following  among  the 
peers,  "  '§  Baro  de  Slane." 

It  was  urged  that  the  said  summons  by  the  title  of  Slane,  then  in  abeyance  between 
his  mother  Elinor  and  her  sister  Catlierine  Butler,  was  either  a  termination  of  the 
abeyance  of  the  said  title  in  his  favour,  or  a  creation  of  a  new  peerage  in  fee  de^ 
scendible  to  his  heirs  ;  it  being,  in  the  first  case,  similar  to  the  summoning  of  the 
eldest  son  of  a  [19]  peer  by  a  title  vested  in  the  father,  which  on  the  father's  demise 
would  vest  in  the  person  summoned,  in  the  latter,  an  absolute  creation. 

To  prove  that  Christopher  Lord  Slane  died  9th  June  1625,  and  was  succeeded  by 
his  eldest  son  and  heir  Thomas,  and  tliat  he  had  five  younger  sons,  there  was  produced 
an  examined  copy  of  an  inquisitio  post  mortem,  taken  at  Navan,  13th  January  1626, 
in  which  is  the  following  sentence:  '"  Et  ulterius  dicunt  juratores  predicti  super 
sacramenta  sua,  quod  predictus  Christopherus  nuper  Dominus  Baro  de  Slane,  obiit 
apud  villam  de  Newstowne,  nono  die  Junii  1625,  et  quod  Thomas  Flemynge,  modo' 
Dominus  Baro  de  Slane,  est  ejus  filius  et  heres,  qui  fuit  etatis  viginti  et  unius  an- 
norum, et  sex  mensium,  tempore  mortis  predicti  Christopheri  patris  sui  et  non  marita- 
tus. Et  quod  predictus  Christopherus,  nuper  Dominus  Baro  de  Slane,  tempore 
mortis  sui,  habuit  quinque  filios,  viz.  Willielmus,  Joh.  Patric.  Jacob,  et,  Laurenc. 
juniores,  et  tres  filias,  viz.  Maria,  Margaret,  et  Ellinor.  quae  superstites  sunt  et  non 
maritatae." 

Thomas  Lord  Baron  of  Slane  being  a  Roman  Catholic  priest,  was  disinherited  by 
his  father,  by  the  settlement  contained  in  his  last  will  and  testament.     Whereupon 
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application  was  made,  by  the  said  Thomas,  to  King  Charles  the  First,  to  substitute 
in  his  room  William  Fleming,  his  next  brother,  by  giving  him  tlie  place  and  dignity 
of  Lord  Slane,  as  a  peer  of  Ireland  ;  and  thereupon  a  king's  letter  was  issued,  dated 
tlie  ;iOtii  Ootober  1629,  the  fifth  of  that  monarch's  reign,  of  which  an  examined  copy 
from  the  Rolls  office  of  the  [20]  Chancery  of  Ireland  was  produced  to  me,  in  the 
following  terms : 

•■  Charles  R. 
'"  Right  trusty  and  welbeloved  cousins  and  couucellors,  wee  greete  you  well : 
Whereas  wee  are  informed  Thomas  Ffleminge,  sonne  and  heire  unto  Christopher 
Ffleminge,  lat«  Baron  of  Slane,  within  that  our  Realme  of  Ireland,  did,  in  the  life-tyme 
of  his  tfather,  become  and  professe  frier  in  the  part  beyond  the  seas,  and  that  the 
said  Barron  of  Slane  did  thereuppon  settle  all  his  lands  and  hereditaments  in  the 
said  kingdome  after  his  decease,  uppon  William  Ftieminge,  his  second  sonne,  and  the 
heires  male  of  his  boddie,  with  remainders  in  like  manner  to  other  younger  brothers 
of  the  said  William,  wholy  excludinge  the  said  Thomas,  as  not  intending  that  heo 
should  succeed  him  either  in  his  honnor  or  fortunas.  Nowe  for  as  nmch  as  wee  are 
given  to  understand  that  the  said  Thomas  Ftleaminge  being  resolved  to  persist  in  that 
course  of  profession,  is  not  only  content  to  relinquish  and  leave  unto  tlie  said  William 
Ffiemminge,  his  brother  and  heire,  the  honnor  and  title  of  Baron  of  Slane,  and  all 
estates  and  fortunes  which  by  the  lawes  of  that  kingdom  are  descended  uppon  him, 
but  doth  alsoe  humblie  desire  that  wee  would  be  graciously  pleased  to  give  way  that, 
dureing  liis  life,  his  said  brother  William,  and  the  heires  male  of  his  body  might  be 
reputed  Barons  of  Slane.  Wee  takeing  into  our  princely  consideracon,  the  maney 
services  in  former  times  donne  to  our  orowne,  by  the  anncestors  of  the  [21]  said 
W^illiam  ;  and  to  nourish  still  that  good  disposicon  in  him  of  whom  wee  conceave 
good  hopes,  we  are  therefore  gratiously  pleased,  and  doe  hereby  declare  our  Royall 
will  and  pleasure  to  bee,  tliat  the  said  W'illiam  and  tiie  heires  male  of  his  body,  shall 
be,  from  henceforth,  dureing  the  life  of  his  said  elder  brother,  reputed,  stiled,  and 
called  Barons  of  Slane ;  and  further  our  pleasure  is,  that  speciall  care  be  had,  that  in 
all  meetings,  assemblyes  of  parliament,  or  otherwise,  where  the  saia  W^illiam  Ffiem- 
minge shall  happen  to  bee,  or  the  heires  males  of  his  body,  in  case  hee  dye  in  the 
life-time  of  his  elder  brother,  that  hee  or  they  shall  have  the  same  places  and  pre- 
cedency which  of  right  belonged  unto  his  father.  But  with  this  caution,  that  if  the 
said  Thomas  Ffiemminge  shall  hereafter,  quittinge  the  habitt  and  life  which  he  is  now 
entered  into,  return  into  his  country  claymeinge  tlie  said  title  of  honnor,  and  tlia 
estates  cast  upon  him  by  the  lawe,  that  this  declaracon  of  our  gracious  pleasure,  to- 
wards his  said  brother,  shal  be  noe  wayes  preiudiciall  unto  him.  Given  under  our 
signet  at  our  pallace  of  Westminster,  the  thirtieth  of  October,  in  the  fifth  yeare  of 
our  raigne. 

■'  To  our  right  trusty  and  right  wel-beloved  cousins  and  coun- 
selloi-s,  Adam  Viscount  Loftus  of  Ely,  our  Chancellor  of 
our  realme  of  Ireland,  and  Richard  Earle  of  Corke,  our 
Justices  of  our  said  realme  of  Ireland." 

"  Memorand.  qd.  vicesimo  sexto  die  Novembr.  Anno  Dni  miUesimo  sexentesimo 
vicesimo  nono  Roland  Plunkett,  gener.  venit'  in  Cane'  Dni  Regis  Regni  sui  Hibern.  Sc 
petit  Iras  supradict'  irrotular'  [22]  ad  cuius  requisicoem  irrotulant'  de  verbo,  in  verb, 
prout  superius. 

(Signed)     "  R.  Wogan,  Dy.  Kr.  of  the  Rolls.     RoUs  Office,  16th  May,  1829." 

To  prove  that  this  letter  was  not  acted  upon  in  the  way  pointed  out  by  the  king, 
but  tliat  the  lard  deputy  took  tlie  opinion  of  the  parliament  on  the  question,  who  de- 
cided that  the  king's  deputy  should  issue  a  writ  to  the  said  William  and  his  heirs,  on 
tJie  presumption  that  his  brother  Thomas  was  dead;  with  a  salvo  jure  that  in  case 
tlie  said  Thomas  was  alive,  the  said  WiUiam  or  his  heirs  should  take  no  benefit  of 
the  said  writ ;  and  that  the  writ  accordingly  issuea  to  tlie  said  William  Fleming,  and 
that  he  took  his  seat  as  a  peer  of  the  kingdom  of  Ireland  in  parliament  tliereon, — 
there  was  produced  an  examined  copy  of  the  following  entry  in  the  journals  of 
the  Irish  House  of  peers  : 
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Hie  Luuae  14  Jiilii  anno  regui  Dni.  Caroli  10  annoiiue  Dni,  lG34o. 

■'  Memorandum :  Tliat  this  day  th^  Right  Honourable  the  Lord  Deputy  and  the 
Lords  Spiritual  and  Teni])oral,  being  assembled  in  full  parliament,  Patrick  D'Arcy, 
Esq.  of  counsel,  witli  the  Right  Honourable  William,  Lord  Baron  of  Slane,  humbly 
moved  the  Lord  Deputy  tliat  order  might  be  given  for  the  issuing  a  writ  of  summons 
to  the  said  Lord  of  Slane,  as  son  and  heir  unto  Christoplier,  late 
Lord  of  Slane,  and  that  his  lordship  might  take  his  place  in  this  high  and 
honourable  assembly  of  parliament,  as  his  said  father,  and  his  ancestors,  Lords  of 
Slane,  have  heretofore  done.  Upon  consideration  whereof,  it  is  thought  fit,  and 
accordingly  ordered  by  tlie  Lord  Dqmty,  that  the  said  writ  shall  be  granted  [23] 
unto  him,  and  that  the  said  William  shall  take  his  place,  and  have  his  precedency, 
as  Lord  of  Slane.  But,  forasmuch,  as  it  appeared  that  the  said  William 
had  an  elder  brother,  named  Thomas,  who,  in  the  lifetime  of  his  fatlier, 
about  fourteen  years  since,  (as  was  aUedged)  went  into  -parts  beyond  the 
seas,  from  whence  he  is  not  yet  returned,  and  it  appears  not  that  he  is  living,  but  is 
rather  presumed  to  be  dead  :  It  is  therefore  ordered  that  the  awarding  of  the  said 
■writ,  and  the  placing  of  the  said  lord,  in  the  room  of  his  father,  shall  be  with  a  salvo 
jure  of  the  said  Thomas,  in  case  the  said  Thomas  be  living  and  returns  ;  and  with  this 
farther  saving,  that  in  case  tlie  said  Thomas  be  living,  and  that  he,  or  his  heirs,  shall 
at  any  time  hereafter  return  into  this  kingdom,  and  re^assume  the  title  of  Lord  of 
Slane,  that  then  and  in  such  case,  the  said  William,  or  his  heirs,  shall  take  no 
advantage  or  benefit  by  the  said  writ  or  any  consequent  thereof,  but  shall  be  alto- 
gether secluded  from  any  such  title,  place,  or  privilege,  as  he  may  claim  by  pretext  of 
that  writ,  as  if  the  honour  and  favour  now  granted  to  him  had  not  been,  or  that 
no  such  writ  had  ever  been  awarded  to  him  ;  under  such  conditions  and  salvos  the  said 
William  did  accept  of  the  said  favour,  and  full}'  consented  it  might  be  entered  ac- 
cordingly." And  also  an  examined  copy  of  an  entry  on  the  said  journals  of  the  day 
following,  to  the  following  effect:  "  Memorandum — That  according  to  an  order  of 
the  Right  Honourable  the  Lord  Deputy,  made  in  full  parliament  on  Monday  last,  tlxe 
14th  day  of  tliis  instant  month,  his  Majesty's  writ  of  summons  was  delivered  to  the 
Right  Honourable  William,  Lord  Baron  of  [24]  Slane,  Nyho  was  this  day  brouglit  into 
this  house  by  tlie  Lords  Howth  and  Dunsany,  and  the  said  writ  allowed,  and  liimself 
placed  between  the  Lord  of  Kerry  and  the  Lord  of  Howth." 

It  appears  also  by  the  Journals,  examined  copies  of  the  entries  in  which  were 
produced  to  me,  that  this  Lord  sat  in  parliament  on  several  subsequent  days  in  this 
month,  and  also  on  tlie  4th  of  November  following,  and  frequently  afterwards,  and 
on  the  6th  of  April,  16:55,  held  the  Lord  of  Enniskillen's  proxy,  and  that  on  the  15th 
February,  1640,  he  made  a  motion  respecting  certain  grievances,  and  the  invasion  of 
the  privileges  of  the  nobility.  From  all  these  entries  on  the  journals,  it  is  evident  that 
the  said  William  enjoyed  and  exercised  the  right  of  sitting  in  parliament,  and  that 
the  effect  of  this  writ  and  sitting  was  to  give  a  new  barony  in  fee  to  William  Fleming 
and  his  heirs,  and  that  it  must  still  be  considered  as  law,  that  the  issue  of  writ,  and 
the  introduction  as  a  new  peer,  although  the  crowTi  awarded,  and  the  liouse  acquiesced 
in  his  taking  his  seat  as  of  the  old  precedence,  as  Baron  of  Slane,  was  to  all  intents 
and  purposes  a  new  creation. 

It  appears  also  in  Clanricard's  Memoirs  (folio,  1751,  p.  139.),  tliat  Thomas  Flem- 
ing, the  friar,  sui-vived  his  brother  WiUiam  Lord  Slane:  for,  in  a  letter  dated  at 
Portumna.  in  1642,  to  the  Lords  Justices  of  Ireland,  Lord  Clanricard  states,  that 
Sir  Valentine  Blake,  and  Thomas  Fleming,  a  friar,  brother  to  my  Lord  of  Slane,  and 
some  others,  were  very  active  in  the  commotions  in  Galwaj-  in  that  year.  William 
Lord  Slane  died  in  1641,  as  appears  by  an  inquisition  taken  at  Navan  1676. 

To  prove  that  William  Lord  Slane  died,  and  was  [25]  succeeded  by  liis  eldest  son 
and  heir  Charles,  and  that  the  said  Charles  Fleming,  Lord  of  Slane,  died,  unmarried, 
in  1661,  and  was  succeeded  by  his  brother  Randall,  who  was  restored  to  the  estates, 
of  which  his  father  had  been  deprived  by  the  usurping  powers,  and  married,  first 
Elinor  Barnwall,  and  liad  an  only  daughter,  Mary  ;  and,  secondly,  Lady  Penelope 
Moore,  daughter  of  Henry  Earl  of  Drogheda,  by  whom  he  had  three  "sons,  Christopher, 
Henry,  and  Randall,  and  an  only  daughter,  Alice;  and  died  in  1676,  and  was  suc- 
ceeded by  his  son  Christopher, — there  was  produced  an  examined  copy  of  an  inquisi- 
tion taken  at  Navan,  1676  ;  by  which  it  appears  that  said  Lord  AVilliain  died  in  1641, 
and  was  succeeded  by  his  son  Charles,  who  died  in  1661,  and  was  succeeded  by  his 
H.L.  VI.  "  9  la 
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brother,  Randall  Lord  Baron  of  Slane  :  and  that  tlie  said  Randall  married,  first, 
Elinor  IJarnwall.  and  had  by  her  an  only  daughter.  Mar}' :  that  he  married,  secondly. 
Lady  Penelope  Moore,  daughter  of  Henry,  first  Earl  of  Drogheda.  and  had  by  her  three 
sons,  Christopher.  Henry,  and  Randall,  and  an  only  daughter,  Alice  ;  that  said  Randall 
died  in  1676,  and  was  succeeded  by  his  eldest  son,  Christopher  Lord  Slane. 

To  prove  tliat  this  Christopher,  Lord  of  Slane,  was  outlawed  and  attainted,  and 
afterwards  restored  in  blood,  there  was  produced  an  examined  copy  of  a  private  act 
of  thei  British  parliament  of  the  seventh  year  of  her  late  Majesty  Queen  Anne,  cap. 
53.,  by  which  act  the  said  outlawry  and  attainder  were  reversed. 

To  prove  that  the  said  Christopher,  Lord  Slane,  married  Anne,  daughter  of  Sir 
Patrick  Trant,  Bart.,  and  had  by  her  an  only  daughter,  EUen — [26]  there  was  pro- 
duced to'  me  an  examined  copy  from  the  office  of  tlie  Commissioners  of  His  Majesty's 
woods  and  forests,  in  the  Custom-house  of  Dublin,  of  a  claim  made  before  the  trustees 
appointed  under  the  Act  made  in  the  twelfth  and  tliirteentli  year  of  King  William 
the  Third,  entitled  "  An  Act  for  the  granting  an  aid  to  his  Majesty  by  the  sale  of  the 
forfeited  and  other  e-states  and  interests  in  Ireland,"  by  Sir  Stephen  Rice,  Knt.,  for 
and  on  behalf  of  Ellen  Fleming,  only  daughter  of  Christopher  Lord  Baron  of  Slane. 
begotten  on  the  body  of  his  wife,  Anne,  Lady  Baroness  of  Slane.  tlie  daughter  of  Sir 
Patrick  Trant,  Bart.,  in  which  the  following  passage  appears,  viz.  :  "  That  the  said 
Lord  Baron  of  Slane  hath  issue  by  his  said  wife,  tlie  said  Anne  Trant,  the  said  EUen 
Fleming,  their  only  child." 

Further,  tO'  prove  that  Christopher  Lord  Slane  died  without  issue  male — there 
was  produced  tO'  me  an  examined  copy  of  a  bill  filed  in  the  Chanceiy  of  Ireland, 
tue  1.3th  November,  17.30,  by  William  Fleming,  commonly  called  Lord  Slane,  against 
Michael  Fleming,  of  Stahobnock,  Esq.,  Mary  O'Gara,  alias  Fleming,  widow,  and 
others :  and  also  examined  copies  of  the  answers  of  thte  said  Defendants  ;  in  w'hich 
bill  it  is  stated,  and  in  the  answers  of  the  Defendants  it  is  admitted,  that  the  said 
Christopher  Lord  Slane  died  without  issue  male. 

To  prove  that  EUen  or  Hellen  Fleming,  only  daughter  of  Christopher  Lord  Slane, 
died  without  issue,  and  unmarried,  there  was  produced  to  me  an  etxamined  extract  of 
an  entry  made  in  the  register  of  funerals  of  the  parish  of  St.  Sulpice,  in  Paris,  now- 
preserved  in  the  Hotel  de  Viile  in  the  same  city,  as  follows:  — 

[27]  "  Extrait  des  Registres  des  Convois  de  I'Eglise  Paroissiale 
de  Saint  Sulpice,  a  Paris. 
"  Le  huit  du  mo-is  d'Aoiit,  de  I'annee  mil  sept  oemt  quarante  huit,  a  ete  fait  le 
convoi  et  enterrement  *  de  Helene  de  Flamming,  fiUe  agee  d'environ  cinquante  ans. 
morte  hier,  rue  Tournon,  au  petit  Hotel  de  Luxemboui-g,  et  y  ont  assiste  Messire 
Jacques  Hector  Chevalier  de  Macleane,  Baronet  D'Ecosse,  Sieur  Georges  Waters, 
Banquier  a  Paris,  Sieur  Michel  Bermingham,  Maitre  en  chirurgie  des  facultes  de 
Paris,  Londres,  etc..  Francois  Salomon  Pothoiiin  D'HuiUet,  ecuyer,  avocat  au  parle- 
ment,  tons  amis  de  la  defunte.  qui  ont  signe. 

"  Bermincham.  Geo.  W.\ters. 

"  Macleane.  Pothuin  D'Huillet." 

There  was  also  produced  a  paper,  with  another  paper  affixed  thereto,  found  among 
the  family  deeds  and  papers  of  the  claimant,  purporting  to-  be  a  copy  of  the  same  entry 
in  the  register  of  funerals  of  tbe  parish  of  Saint  Sulpice,  signed  by  Borne,  the  vicar 
of  that  parish,  1st  May  1789,  with  a  notarial  attestation  as  follows:  — 
"  Extrait  des  Registres  des  Convois  de  I'Eglise  Paroissale   de  Saint  Sulpice,  a  Paris. 

"  Le  huit  du  mois  d'Aout,  de  I'annee  mil  sept  cent  quarante  huit,  a  ete  fait  le 
convoi  et  enterrement  de  tres  haute  et  tres  puissante  demoisseUe  Helene  de  Flamming, 
filee  agee  d'environ  cinquante  ans,  morte  hier.  rue  Ti>uriion  au  petit  hotel  de  Luxem- 
bourg, et  y  ont  assiste  Messire  Jacques  Hector  de  Mac  Leaue,  Baronet  d'Ecosse, 
Sieur  Georges  Waters,  Banquier  de  Paris,  Sieur  [28]  Michel  Birmingham,  Maitre 
en  chirurgerie  des  facultes,  de  Pai-is,  Londres,  etc.,  Francois  Salomon  Pothuin 
d'Huillet,  Ecuyer,  avocat  du  Parlement,  tous  amis  de  la  defunte,  qui  ont  signe. 

"  Delivre  par  nioi  soussigne  Pretre  Vicaire  de  la  dite  Paroisse.  a  Paris  ce  premier 
jour  du  mois  de  Mai  de  I'annee  1789. 

(Signe)  "  Borne,  Vic." 

*  Tres  haute  et  tres  puissant  demoisselle. 
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Thea  follows  the  uotariiil  attestation,  viz. : 

"  Pardevant  les  Notaires  Royaiix  a  Amboise  sousign^s. 

"  Furesnt   jireisent  M.    Xidiolas   Mores,    Chevalier   Biu-onet,   ancien    Liieiuteuaut 
Colonel  du  Regiment  de  Blucley,  Irlandois,  Chevalier  de  I'Ordre  Royal  Mili- 
taire  de  St.  Ijouis,  et  Milady   Isabella   Cameron  de  Lochyel,   son  epouse.  de- 
meurants  a  leur  Hotel  a  Amboise,  Paroisse  de  St.  Denis. 

'■  Lesquels  certifient  a  tous  qu'il  appartiendra,  savoir  le  dit  Sieur  Mores  avoir 
conuu  Mademoiselle  Fleming,  fille  de  tres  haut  et  tres  puissant  Seigneur  Christophe 
Fleming,  Lord  Baron  de  Slane,  Vicomte  de  Longford,  Pair  du  Royaume  d'Irlande  ; 
et  de  Madame  Strant  son  epouse,  qui  etoit  fille  de  Mre.  Patrice  Strant,  pour  avoir  vu 
la  dite  demoiselle  Fleming,  en  I'annee  mil  sept  cent  quarante.  chez  sa  parente  Milady 
Clartleu,  a  Boulogne  sur  Mer,  ou  elle  etoit  connue  pour  etre  fille  de  Milord  Slane. 
pour  I'avoir  vue  depuis  plusieurs  fois  a  Paxis  chez  le  Sieur  Georges  de  Waters 
Banquier. 

"  Qu'il  a  oui  dire  que  la  dite  demoiselle  Fleming,  etoit  niece  du  cote  maternelle. 
de  la  Princesse  [29]  d'Auvergne,  qu'elle  avoit  eu  proces,  a  raison  de  la  succession  de 
la  ditt'  Princesse  d'Auvergne,  sur  laquelle  succession  elle  avoit  obtenu  une  somme,  ou 
rente,  a  prendre  sur  I'Hotel  de  Bouillon  a  Paris;  qu'il  a  oui  dire  aussi,  que  la  dite 
demoiselle  Fleming,  etoit  niece  de  Madame  Strant  (Anglice,  Trant),  et  petite  fille  du 
Chevaliei-  Patrice  Trant,  de  la  ville  de  Dublin. 

"  Qu'il  a  connoissance  que  la  dite  demoiselle  Fleming  a  demaure  a  Paris,  rue 
Tournon.  oii  il  I'a  connu,  et  ou  elle  est  morte  d'une  age  fort  avancee,  sans  avoir  ete 
mariee,  qu'il  croit  que  les  papieres  de  cette  demoiselle  peuvent  avoir  ete  deposes 
chez  le  dit  Sieur  Georges  de  Waters,  Banquier  a  Paris,  ou  chez  le  Sieur  Abbe  Crafort. 

"  La  dittei  Milady  Mores,  qu'etant  tras  jeune,  elle  a  oui  dire  par  Milady  Lochiel, 
sa  mere,  qu'elle  avoit  connu  la  ditte  demoiselle  Fleming,  pour  une  personne  tr^s 
respectable  et  de  grande  consideration. 

"  Dont,  et  de  tout  ce  que  dessus,  les  dits  Sieur  et  Dame  Mores,  nous  ont  requis  de 
ce  que  nous  leur  avons  octroye,  fait  passe  a  Amboisse,  en  leur  hotel.  Fan  mil  sept 
cent  quatre  vingt  neuf,  le  dixieme  jour  d'Avril,  apres  midi,  ont  signe  apres  lecture 
faite. 

MoRRES,  Chevalier  Baronet. 

My  Ladi  Morres,  nee  Cameron  de  Lochiel. 

Scelle — BouRBAU.     Legendre. 

Gerbonn. 
'  Conte  a  Amboise  le  dix  Avril,  1789. 
"  Rien  que  x  sous. 

"  Nous,  Nicholas  Tournyer,  Conseiller  de  Roy,  president  et  subdelegue  de  relection 
de  cette  ville,  et  lieutenant  du  duclie  pairie  D'Amboise,  [30]  soussigne  certifions. 
pour  Teloignement  de  six  lieues  du  juge  royal,  que  les  Sieurs,  Legendre  et  Bourreau, 
sont  notaries  royaux  en  cette  viUe^  et  que  leurs  signatures  apposees  au  bas  de  Facte 
cydessus,  et  de  Fautre  part,  eni  foi  de  quoi  nous  avons  delivre  et  signe  le  present  en 
notre  hotel,  a  Amboise,  ce  onze  Avril,  mil  sept  cent  quatre  vingte  neuf.     . 

Tournyer." 

To  prove  that  such  an  act  was  done  by  the  said  parties,  there  was  produced  an 
examined  copy  of  an  entry  in  the  bureau  of  the  registration  of  civil  acts  at  Amboise. 
in  the  department  of  the  Indre  et  Loire,  to  the  following  effect :  — 

"  Extrait  du  Registre  des  Actes  Civils  Publics. 

"  Du  10  Avril. 
"  Du  10  Avril,  1789.  Acte  de  notoriete  par  lequel,  Mr.  Nicolas  Morres,  Chevalier 
de  St.  Louis,  et  Milady  Isabella  Cameron   de  Lochiel,  son  Sipouse,  certifient  avoir 
connu  Mdle.  Fleming,  fille  de  haut  et  puissant  Sgr.  Christophe  Fleming. 
■'  Passe  par  Legendre,  Not.  a  Amboise,  le  10  Avril,  cont.  un  Role. 

"  Renvoi  rien  dix  sous. 
"  Pour  extrait  conforme  delivre  par  le  receveur  de  Fenregistrement  et  des  domains. 

Pic.  Paris." 
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"  Amboise,  le  trois  Decembre,  1829. 

"  Nous  soussigne,  Maire  de  la  Villei  d'Amboise,  cwtifions  que  la  signature  de 
dessu  apposee,  est  bien  celle  de  Mr.  Pic.  Paris,  receveur  de  I'enregistrement  et  des 
domains,  a  Amboise. 

TOUBNTER." 

To  prove  that  Henry  Fleming,  brother  of  Christopher  Lord  Slane,  died,  witliout 
issue  male —  there  was  produced  an  examined  copy  of  the  same  [31]  bill,  filed  in  1730, 
against  Michael  Fleming,  and  tlie  answer  thereto  ;  by  which  it  appears  tliat  lie  died 
without  issue  male. 

To  prove  that  he  died  unmarried,  there  was  produced  an  original  pedigree,  in  the 
hand-writing  of  the  late  George  Biyan,  Esq.,  deceased,  father  of  the  claimant ;  found 
also  among  the  family  deeds  and  papers  of  the  claimant,  and  verified  to  be  of  tlie 
proper  hand-writing  of  the  said  Georgei  Bi-yan,  Esq.,  by  the  afiidavit  of  Cliarles 
Butler,  Lincoln's  Inn,  Esq.,  Barrister  at  Law,  one  of  tlie  executoi-s  of  the  last  will 
and  testament  of  the  said  George  Bryan ;  in  which  it  is  stated  that  the  said  Henry 
Fleming  died  unmarried. 

To  prove  that  RandaU,  youngest  bro'ther  of  Christopher  Lord  Slane,  died  without 
issue — there  was  produced  an  examined  copy  from  the  aforesaid  office  of  the  Com- 
missioners of  Woods  and  Forests,  of  the  claim  of  Sir  (iregory  153-rne,  and  Da.iue  Alice 
his  wife,  before  the  aforesaid  trustees  ;  and  also  the  claim  of  Michael  Fleming,  of 
Staholmock,  before  the  same  trustees  ;  in  which  they  state  that  Randall  Lord  Slane 
left  issue  male  only  the  said  Christopher  and  his  brother  Henry. 

It  was  urged  that  tlie  said,  Randall,  tlie  youngest  son  of  Randall  Lord  Slane, 
although  living  at  his  father's  deatli,  as  appears  by  the  inquisition  taien  in  1676, 
.'ind  then  aged  tliree  years,  two  months,  and  three  days,  must  have  died  immediately 
afterwards,  as  his  relations  in  1700,  who  made  these  claims,  said  that  Randall  left 
only  two  sons,  Christopher   and  Henry. 

To  prove  that  Randall  Lord  Slane  had  a  daughter  by  his  first  wife,  named  Marj', 
— there  was  produced  the  claim  of  the  said  Sir  Gregory  Byrne,  [32]  and  Dame  Alice 
his  wife,  before-mentioned,  which  contains  the  following  passage:  "The  said  Lord 
and  Lady  Slane  died  about  twenty  and  four  years  since,  and  left  issue  two  sons,  to 
wit — Christopher  and  Henry  ;  and  the  claimant  the  late  Lord  had  besides,  issue  one 
daughter  called  Maiy,  by  his  former  wife." 

"To  prove  that  the  said  Mary  (by  the  former  wife)  marriejd  Richard  Fleming,  son 
of  Sir  John  Fleming  of  Staholmock,  Knt.,  and  had  a  son  James,  who  died  young, — 
there  was  produced  to  me  an  examined  copy  of  the  bill  before  mentioned,  filed  by 
William  Fleming,  commonly  called  Lord  Slane,  13th  Nov.  1730;  and  the  answer  of 
the  said  Mary  thereto' ;  in  which  bill  it  is  averred  that  she  did  marry  the  said  Richard, 
and  had  issue  by  him,  a  son  James,  who  died  young ;  and  in  the  answer  of  the  said 
Mary,  then  the  widow  of  Col.  Oliver  O'Gara,  the  same  is  admitted. 

To  prove  tliat  the  said  Mary  had  no  issue  by  her  second  husband,  Oliver  O'Gara, — 
there  was  produced  an  examined  copy  of  her  will,  dateid  -ith  Nov.  17il,  and  proved 
the  21st  June,  1742,  from  the  Prerogative  Office,  in  Ireland,  in  which  she  leaves  all 
lier  property  to  her  friends  and  servants,  and  does  not  mention  any  child  or  relative 
whatever. 

To  prove  that  said  Lord  Randall  had  by  his  second  wife,  Lady  Penelope  Moore, 
an  only  daughter,  Alice,  wliO'  became  the  wife  of  Sir  Gregory  Byrne,  Bart., — there 
was  produced  to  me  tlie  examined  copy  of  the  claim  of  said  Sir  Gregory  Byrne,  and 
Dame  Alice  his  wife,  before  the  trustees  aforesaid,  in  which  it  appears  that  said 
Randall,  Lord  Slane,  married  Lady  Penelope  Moore,  daughter  of  Henry  Earl  of 
Drogheda,  and  left  two  sons,  [33]  Christopher  and  Henry,  and  Dame  Alice,  the  then 
claimant  their  only  daughter. 

To  prove  that  the  said  Alice  ha.d,  by  the  said  Sir  Gregory,  four  sons — Charles, 
Henry,  Gregory,  Christopher,  and  other  children,  there  was  produced  to  me  an 
examined  copy  of  a  bill,  filed  4th  Jan.  1774,  in  the  Chancery  of  Ireland,  by  Christopher 
Byrne,  her  fourth  son,  against  George  Agar,  Esq.,  and  others,  with  the  answer  thereto, 
in  which  it  is  charged  and  admitted,  "  that  Sir  Gregory  Byrne  died  in  or  about  the 
month  of  March,  1712,  leaving  tlie  said  Alice,  his  widow — Charles  Byrne,  his  eldest 
son  and  heir,  by  the  said  Dame  Alice,  tlien  a  minor  under  tilie  ag¥i  of  twenty-one 

12 


SLANE  PEERAGE  CASE  [1835]  X  BLIGH  N.S. 

years — Henry  Byrne,  his  second  son — Gregory,  his  third  son — and  tlie  suppliant, 
Christopher,  his  fourth  son,  by  Dame  Alice,  and  several  other  children."  There  was 
also  produced  to  me  a  document  found  among  tlie  papers  of  James  Butler,  of  Kil- 
macargy,  in  Kilkenny,  great  grandson  of  said  Christopher  Byrne,  purporting  to  be 
a  case  respecting  the  manor  of  Kilmocar,  and  referring  tO'  tlie  said  proceedings  in 
Chancery,  with  tlie  opinion  of  Philip  Tisdull,  Esq.,  Attorney-General  of  Ireland, 
and  some  time  Judge  of  the  Prerogative  Court  of  Armagh,  thereon,  in  which  those 
facts  also  appear. 

To  prove  that  the  said  last-mentione(d  document  was  found  among  the  family 
papers  of  said  James  Butler,  and  that  the  opinion  thereon  written,  is  in  the  handwrit- 
ing of  said  Philiji  Tisdall,  there  was  produced  tlie  affidavit  of  Sir  William  Betham, 
who  received  the  same  from  the  said  Jamee  Butler,  and  proved  the  said  handwriting 
to  be  that  of  Philip  Tisdall. 

[34]  To  prove  tliat  Charles  Byrne,  Esq.,  tlie  eldest  son  of  Sir  (iregorj'  and  Lady 
Alice,  died  13th  Aprih  1750.  leaving  four  sons — Dudley,  John,  Caesar,  and  James 
— an  examined  copy  of  the  aforesaid  bill,  filed  4th  Jan.  1774,  was  again  produced: 
by  the  contents  thereof  it  appears,  tliat  the  said  "  Charles  Byrne  died  on  or  about 
the  13th  day  of  April,  1752,  leaving  Margaret  Byrne,  his  widow — 'Dudley  Byrne, 
his  eldest  son  and  heir — John  Byrne,  his  second  son — Caesar  Byrne,  his  third  son — 
and  James  Byrne,  his  fourth  son — and  nO'  other  male  issue." 

To  prove  that  these  four  sons  died  without  issue,  the  aforesaid  bill  of  4th  Jan. 
1774,  was  again  produced,  in  which  it  appears  that  Dudley,  the  eldest  son,  died 
without  issue  in  1756 — Jolui  and  Caesar  died  in  Germany  unmarried — and  that 
James  wa«  drowned  in  tlie  Liffey  in  tlie  year  1773,  unmarried. 

To  prove  that  Mai-y,  Anne,  Margaret,  and  Frances,  the  daughters  of  Charles  Byrne, 
died  also-  without  issue,  there  was  produced  to  me  the  aforesaid  case  found  among 
the  family  papers  of  said  James  Butler,  Esq.,  wherein  it  is  stated  that  they  all  died 
without  issue. 

The  claimant's  agent  having  thus  proved  the  extinction  of  all  the  issue  of  Charles 
Byrne,  Esq.,  proceeded  to  prove  that  tlie  claimant,  George  Br3'an,  Esq.,  is  the  heir  of 
the  said  Alice,  Lady  Byrne,  through  Henry,  her  second  son. 

To  prove  that  Heni-y  Byrne,  Esq.,  the  second  son,  as  aforesaid,  had  an  only  daugh- 
ter and  heir,  the  document  found  among  the  family  papesi-s  of  said  James  Butler, 
Esq.,  was  again  produced,  which  states,  that  the  said  Henry  Byrne  left  an  only 
daughter  and  heir. 

[35]  To  prove  that  tlie  said  Henry  Byrne,  Esq.,  had  an  only  daughter  and  heir 
named  Catherine-Xaveria,  who  became  the  wife  of  George  Bryan,  Esq.,  there  was 
produced  the  afore-mentioned  pedigree,  in  the  handwriting  of  the-  late  George 
Bryan,  Esq.,  and  also  a  missal,  or  Roman  Catholic  mass  book,  of  tlie  family,  in  which 
is  entered,  in  the  handwriting  of  the  said  Gejorge  Bryan,  Esq.,  that  he  was  so  married 
at  the  parisli  church  of  St.  Clements  Danes,  London,  9th  Nov.  1762,  to  the  said 
Catherine-Xaveria;  and  also  an  examined  extract  from  the  register  of  the  parish  of 
St.  Clements  Danes,  Westminster,  by  which  it  appears  that  George  Bryan,  Esq., 
was  married  to  Catherine-Xaveria  Byrne,  9tli  November,  1762;  and  also. 

To  prove  that  he  had  a  son  Henry,  who  was  born  9th  March,  1764,  and  died  24tli 
of  the  same  month,  there  was  produced  the  missal  aforesaid,  in  which  there  is  an 
entry  to  that  affect. 

To  prove  that  tlie  said  George  Bryan  had  a  son  Eustace  Bryan,  the  same  missal 
was  produced,  in  which  is  an  entry,  in  the  handwriting  of  said  George  Bryan,  to  the 
effect  that  said  Eustace  was  born  13th  July,  1767. 

To  prove  that  said  Eustace  died  unmarried  and  without  issue,  tliere  was  piu- 
duced  the  act  of  administration  to  his  effects,  from  the  Office  of  Prerogative  of  the 
Court  of  Canterbury,  dated  April,  1789,  and  April,  1799. 

To  prove  that  the  said  George  Bryan  had  anotlier  son  George,  the  claimant,  the 
missal,  aforesaid  was  produced,  in  which  there  is  an  entry  to  the  effect  that  said 
George  was  born  3d  November,   1770. 

The  claimant  having  thus  proved  liimself  sole  [36]  lieir  of  tha  body  of  Ahce, 
Lady  Byrne,  heiress  of  her  niece  Helen,  only  daughter  of  Christopher,  Lord  Slano, 
and  that  he  is,  as  such,  now  sole  heir  of  the  said  Christopher,  Lord  Slane,  of  his. 
father  Randall,  Lord  Slane,  and  of  his  grandfathe'*  William,  Lord  Slane;  on  these 
grounds  he  claims  that  the  title  of  Lord  Baron  of  Slane  is  now  vested  in  him. 
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Upon  the  whole  of  the  case,  I  am  of  opinion,  tliat  there  are  strong  grounds  to 
conclude  that  tlie  summons  of  Christopher,  Lord  Slaue,  and  liis  sitting  in  the  parlia- 
ment of  Ireland,  held  in  the  years  ]61.'<  and  1615,  may  be  considered  as  a  determina^ 
tion  of  the  abeyance  of  the  peerage  created  in  Thomas,  Lord  Slane,  by  his  summons 
and  sitting  in  parliament  in  1585  (supposing  him  tO'  have  so  sat),  in  favour  of  tlie  said 
Christopher,  or  as  a  new  creation,  descendible  to  his  heiirs;  and  that  the  said  title, 
whether  a  new  creation,  or  determination  of  the  abeyance,  was  inherited  by  his 
eldest  son  Thomas,  who,  being  a  Roman  Catliolic  priest,  left  no  issue,  but  was 
presumed  to  be  dead  in  the  year  1634  ;  and  tliat  the  writ  of  summons  in  1634,  to 
William  Fleming,  the  second  son  of  Christopher,  if  not  a  new  creation,  upon  the 
supposition  tliat  his  eldest  brother  Thomas  was  then  living,  was  a  recognition  of  the 
title  in  him  upon  the  death  of  that  brotlier'  without  issue,  wliich  title  was  thei-eifore 
descendible  to  the  heirs  of  the  said  William  whether  his  brother  Thomas  had  issue 
or  not. 

Upon  consideration  of  the  evidence  produced,  and  having  carefully  eixamiiied  each 
document,  and  finding  and  believing  them  all  to  be  genuine  and  free  from  suspicion, 
I  humbly  offer  it  as  my  opinion,  that  the  claimant,  George  Bryan,  Esq.,  has  proved 
himself  the  heir  of  Alice  Fleming,  the  [37]  younger  daughter  of  Randall,  Lord 
Baron  of  Slane,  and  that  the  said  Alice  was  sole  heiress  of  Hellen  Fleming,  only 
daughter  and  heiress  of  Christopher,  Lord  Slane.  But,  as  there  may  be  some  ques- 
tion as  to  what  was  the  effect  and  consequemce  of  the  said  writs  of  summons,  and 
some  doubt  as  to  some  particulars  of  the  evidence  upon  it,  when  it  comes  to  be 
judicially  investigated,  I  am  humbly  of  opinion  that  this  claim  should  be  refai-red 
to  tlie  consideration  and  report  of  the  House  of  Peers,  if  your  Majesty,  in  your  wisdom, 
should  be  graciously  pleased  to  do  so.  (Signed)  J.   Scablett. 

The  petition  having  been  referred  to  a.  committee  of  privileges,  the  following 
history  of  the  family  of  Fleming  of  Slane,  in  the  county  palatine  of  Meath,  was 
drawn  up  and  printed  as  explanatory  of,  and  including,  the  case  of  George  Bryan, 
and  for  the  purpose  of  shewing  the  origin  of  the  title,  or  denomination  of  Baron, 
in  that  family,  to  have  been  a  palatine  title,  being  the  grant  of  Hugli.  de  Lacy,  Lord 
of  Meath,  to  Richard  le  Fleming,  in  the  reign  of  King  Henry  the  Second,  and  not  a 
grant  from  the  king. 

The  case  by  way  of  introduction  stated, — 

That  Baldwyn  (or  his  son  Simon)  le  Fleming,  sisth  palatine  Baron  of  Slane,  was 
created  a  baron  of  pai-liament,  by  tlie  title  of  Lord  le  Fleming,  by  writ  of  summons 
and  sitting  in  the  reigns  of  King  Edward  the  Second  or  Third,  and  that  tlie  title 
l)ecame  in  abevance  between  the  sisters  and  co-heirs  of  Christopher,  tlie  fifth  Lord 
le  Fleming,  36"Hen.  VI. 

That  David,  uncle  to  the  said  Christopher,  the  fifth  Lord  le  Fleming,  was  created 
a  baron  of  par-[38]-liament  by  writ  and  sitting  in  the  reign  of  King  Edward  the 
Fourth,  by  the  title  of  Lord  Fleming  of  Slane,  and  that  this  title  also  became  in 
abeyance  among  the  three  sisters  and  coheirs  of  his  son  Thomas,  Lord  Fleming  of 
Slane,  who  died  Sth  December,  11  Edw.  IV.  1471. 

That  Sir  James  Fleming,  Knt.,  was  summoned  to  parliament,  and  sat  in  the 
reigns  of  king  Richard  III.  and  Heni-y  VII.  and  was  thereby  created  a  peer  of  par- 
liament, by  the  title  of  Lord  Baron  of  Slane,  and'that  this  peerage  became  in  abeyance 
among  the  sisters  and  coheirs  of  liis  grandson,  James,  Lord  Baron  of  Slane,  who 
died  without  issue  in  1577. 

That  Thomas  Fleming  was  created  a  peer  of  parliament  by  writ  of  summons,  by 
the  title  of  Lord  Slane  (dominus  Slane),  and  dying  without  male  issue,  his  title 
became  in  abeyance  between  his  two  daughtei^s,  Elinor  and  Cathei-ine. 
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That  Cliristopher  *  Fleiuinfr,  son  of  Elinor,  the  [39]  elder  daufrhter  and  co-heir, 
was  summoned  to,  and  sat  in,  parliament  in  161.'?  and  1615,  and  wa.s  thereby 
created  a  peer  of  parliament  (if  the  title  of  his  mother's  father,  Thomas,  Lord 
Slane,  was  not  put  virtually  out  of  abeyance  in  his  favour),  and  that  this  title  is  now 
vested  in  George  Bryan,  Esq.,  as  heir  general  of  said  lx)rd  Christopher. 

The  case  then  proceeded,  by  way  of  argument  in  support  of  the  claim,  to  give  the 
following  historical  and  genealogical  memoir  of  the  peerages  which  were  alleged  to 
have  existed  successively  in  tlie  family  of  Fleming  of  Slane. 

Stephen  Flandrensis,  who  was  living  at  the  time  of  the  Norman  conquest  of 
England,  married  the  daughter  and  heiress  of  Ercembald,  Lord  of  Bratton,  in  Devon- 
shire ;  his  son  and  heir. 

Archibald  Flandrensis,  or  le  Fleming,  succeeded  his  father  and  mother,  ivs  heir 
of  botlx,  and  was  Lord  of  Bratton    and  Alverdescot  in  Devonshire. 

Richard  le  Fleming,  his  son  and  heir,  accompanied  Sir  Hugh  de  Lacy,  the  elder, 
to  Ireland,  and  obtained  from  him  tlie  grant  of  the  lands  of  Slane  and  Newcastle,  in 
the  lordship  of  Meath,  whicli  being  a  ])alatine  honor,  the  lord  thereof  had  power  to 
give  certain  rights  and  liberties  which  constituted  tlie  grantee  of  the  land,  a  baron, 
or  magnate,  of  the  said  palatine  honor.  Tlie  original  grant  to  Richard  le  Fleming 
is  not,  as  far  as  has  been  discovered,  extant,  but  those;  of  other  baronies  of  Meath 
have  been  preserved,  by  which  it  appears  that  soniei  of  tliose  grants  contained  all 
liberties  and  free  customs  which  the  grantor  was  able  to  give,  and  in  general  temis 
constituted  what  was  called  a  barony,  or  the  most  honourable  fee  in  gift  of  the  donor. 
Some  of  these  baronies  or  manors  were  granted  to  heirs  [40]  general,  othei^s  in  fee 
tail.  It  appears  that  this  barony  of  Slane  and  Newcastle  wa,s  held  of  the  Lord  of 
Meath,  as  of  his  manor  Duleek,  by  tlie  servicei  of  twenty-one  marks  for  all  service 
quando  scutagium  currit.  This  appears  by  an  inquisition  now  in  the  Tower  of 
London,  taken  after  the  death  of  Simon  Fleming,  Baron  of  Slane,  in  the  45th  year  of 
King  Edw-ard  III.  "  Quod  tenuit  baroniam  de  Slane  et  Novum  Castrum  de  Bar- 
tholomeo  Burghershe,  milite,  de  manerio  suo  de  Dy^'eleke,  et  quod  quidem  manerium 
de  Dyveleke,  tenetur  de  Domino  rege  in  capite  per  servitium  viginti  marcarum."  etc. 
And  in  a  statute  of  the  Irish  Parliament  passed  12tli  and  13th  Edw.  IV.  it  appears 
that  the  manor  of  Slane  and  Newcastle  were  held  in  fee  tail,  by  the  sei-vice  of  a  pay- 
ment of  money  (a  denier).  Maurice  Regan,  the  most  ancient  historian  of  the  English 
invasion  (secretary  and  interpreter  to  Dennot  Macmurrongh  King  of  Leinster), 
says,  that  the  service  reserved  bv  De  Lacy  from  le  Fleming  was  twenty  knights'  fees, 
which  is  most  likely  correct,  as  it  is  well  known  that  the  tenants,  in  many  cases,  con- 
cealed their  real  services,  and  tendered  much  less  than  was  due :  which,  once  accepted, 
a  precedent  was  formed  which,  in  after  ages,  sanctioned  the  fraud  and  established  it 

*  PEDIGREE  OF  THE  BARONS  OF  SLANE,  OF  THE  PALATINE  LORDSHIP  OF  MEATH, 
PREVIOUS  TO  THEIR  ELEV.VTION  TO  THE  PEERAGE. 

Richard  le  Fleming,  son  of  Archibald  Fleming,  of  Devonshire,  attended  Hugh  de  =  Lacy  to  Ireland 
and  got  a  grant  of  twenty  knights'  fees  in  Jleath,  afterwards  called  the  Barony  of  I  Slane  and  New- 
castle.    One  of  the  llagnates,  or  Barons,  of  that  palatine  liberty. 

Richard  le  Fleming,  second  Palatine  Baron  of  Slane  and  Newcastle.  = 

Stephen  le  Fleming,  living  at  the  time  of  King  John ,  third  Palatine  Baron  of  Slane  =  and  Newcastle. 

13aldwin  le  Fleming,  fourth  Palatine  P,arou  of  Slane  and  Newcastle.  = 

Richard  le  Fleming,  fifth  Palatine  Baron  of  Slane  and  Newcastle.  =  Maria  Martyn. 

Baldwin  le  Fleming,  sixtli  Palatine  Baron  of  Slane,  summoned  to  =  Matilda,  daughter  of  Sir  Simon 
Parliament  by  writ,  3  i'idward  II.  tir.st  Peer  of  Parliament.  de  Geneville. 

(See  Pedigi-ee  A.  p.  42.)  I 
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on  record.  Many  instances  of  this  are  cited  by  Madox  ini  his  Baron ia  Anglica. 
Ricliard  le  Fleming'  built  a  castle  at  Sla.ne:  and  in  the  Annals  of  Tigernach,  under 
the  year  117(5,  it  is  stated,  that  he  defended  it  against  the  Irish  who  had  besieged  it. 
This  Richard  had,  as  before  stated,  a  grant  from  De  Lacy  of  the  manor  or  barony  of 
Slane  and  Newcastle  in  Meath,  and  thus  became  the  first  palatine  Baron  of  Slane, 
and  one  [41]  of  the  magnates  of  the  lordship  palatine  of  Meath.  He  had  four  sons  : 
Richard,  William,  of  Otterley  Fleming,  in  Devonshire,  Heni-y,  and  Lawrence. 

II.  Richard,  the  eldest  son,  became  heir  to  his  father,  and  was  the  second  Palatine 
Baron,  or  lord  of  tlie  manor,  or  barony,  of  Slane,  and  wa,s  also  lord  of  Bratton,  Alver- 
descot,  and  Crediho,  in  Devonshire.     His  son  and  heir  : 

III.  Stephen  le  Fleming  became  the  third  Palatine  Baron  of  Slane  and  New- 
castle, as  appears  by  the  Plea  Roll  of  the  1st  and  2d  of  King  Edward  II.  in  Birming- 
ham Tower  ;  and  on  the  Plea  Roll  of  the  18th  King  Edward  II.  he  is  styled  proaviis 
to  Baldwin  le  Fleming  then  Baron  of  Slane,  and  tO'  have  been  seized  of  the  lands  of 
Astma.nanbeg.*  He  had  twO'  sons,  Richard,  who  left  a  son  Peter,  and  his  son  and 
heir  : 

IV.  Baldwin  le  Fleming  became  the  fourth  Palatine  Baron,  or  lord  of  the  manor, 
or  barony,  of  Slane.  Of  him  little  more  appears,  on  record  than  his  existence.  He 
was  succeeded  by  his  son  and  heir  : 

V.  Richard  le  Fleming,  fifth  Palatine  Baron,  or  lord  of  the  manor,  or  barony  of 
Slane.     By  the  Memorandum  Roll  of  the  Exchequer  of  Ireland,  of  the  4th  year  of 


[42] 


Baldwyn  le  Flemiiir 


PEDIGREE  A. 

FIRST    PEERAGE    CREATED    BY    WRIT. 

LORDS  LE  FLEMING. 
Lord  of  the  manor  of  Slane  =        Matilda,  dausrhter  of  Sir  Simon  de  Geneville, 


in  the  lordship  of  Meath,  one  of  tlie  Palatine  Barons 
of  that  lordship,  was  summoned  to  the  Parliament 
at  Kilkenny,  3  Edw.  IL  1309,  as  Lord  de  Fleming. 
He  was  living  4  and  f>  Edw.  IIL  1331,  1332.  PI. 
Roll.  4  and  5  Edw.  III. 


Knt.  second  son  of  Geflerj-  de  Geneville.  hy 
Matilda,  daughter  of  Gilbert  de  Lacy,  son  and 
heir  of  Walter,  Lord  of  Meath,  son  of  Sir'Hugh 
de  Lacy,  the  oonqueror  of  Meath. 


I 


Sir  Simon  le  Fleming,  Knt.  eldest  son  and  heir,  sat  in  Parliament  =  Cecilia  Chanipernon. 
in  the  reign  of  King  Edward  the  Third,  was  placed  after  Sir  Robert 
Preston,    Lord   of  Kells,   in   Ossory,    and   Gormanstown,    in    Meath. 
Ob;  44  Edw.  III.  1370. 


I 
Sir  Thomas  le   Fleming,    Knt.    third   Lord   le 
Fleming,  aged  12  at  his  father's  death,  sat  in  Par- 
liament 4th  Henrv  IV.      Oh.  30  Hen.  IV.  1434. 


Elizabeth,   daughter  of  Sir   Robert   Preston, 
Lord  Kclls  and  Gormanstown. 


Levita,  daughter  of: 
Martin  Ferrars. 


:  Sir  Christopher  Fleming,  foiu'th  Lord  =  Elizabeth 
le  Fleming,  had  livery  16  Hen.  VI. 
Ob.  30th  Nov.  26  Hen.  VI. 


Wogan. 


I 
William  Fleming, 

second  son. 
See  Fed.  C.  p.  53. 


John  Fleming, 
only  son  by  first  wife. 


:  Anna  Rochfort. 


David  Fleming,  only  son  by  second  wife. 
Fm-  him  and  his  issue  see  Pedigree  B.  p.  51. 


Christopher  Fleming,  fifth  Lord  le  Fleming, 
heir  to  his  grandfather,  sat  in  Parliament  29 
Hen.  VI.  Ob.  S.  P.  36  Hen.  VI.  On  his 
death,  the  peerage  created  by  summons  of  Bald- 
wyn, or  Simon  his  son,  and  they,  or  either  of 
them,  sitting  in  parliament,  became  in  abeyance 
between  his  two  sisters,  and  is  still  in  abeyance 
among  their  heirs.  Their  descendants  are 
numerons. 


Walter  =       Anne  John 

Dillon,         Fleming,       Bellew. 
Esq.        eldest  sister 
and  co-heir. 


Amia 

Fleming 
second  sister 
and  co-heir. 


*  A.D.  1199.     He  gave  King  John  lOOs.  for  a  writ  de  Morte  Antecessoris,  as 
appears  by  aoi  entry  on  the  Oblata  Roll  of  the  1st  year  of  that  King. 
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King  Edward  II.  1310,  it  appears  tliat  Baldwin  le  Fleminij:,  son  of  Ilicliard,  IJaron 
of  Slane,  made  a  charter  of  his  lands  of  Newcastle.  He  married  Mary,  daughter  of 
Nicholas  Martin,  of  Darlington,  in  Devonshire,  by  whom  he  had  a  son  and  heir, 
Baldwyn. 

"VI.  Baldwyn  le  Fleming,  before  mentioned,  became  6th  Palatine  Baron  of  Slane. 
In  an  entry  on  tlie  Plea  Roll  of  tlie  12  Edward  III.  (13 IS)  it  appears  that  this 
Baldwyn  le  Fleming  was  seized  of  the  lands  of  Rusc.agli,  and  that  Stephen  le  Fleming 
was  his  proavus.  In  an  entry  on  tlie  Plea  Roll  1313,  7  Edw.  II.  Baldwyn  le  Fleming 
is  styled  Lord  of  the  manor  of  Dromconerath  in  the  county  of  Meath,  and  son  and 
heir  of  Richard  le  Fleming,  which  fact  also'  a.])peiirs  in  an  inquisition  [43]  taken  at 
Exeter,  29  Edward  I.  This  Baron  of  Slane  married  Matilda,  one  of  the  five  daughters 
of  Simon  de  Geneville,  Lord  of  Culmullen,  in  tlie  county  of  Meath,  second  son  of 
Geofl'i-y  de  Geneville,  Lord  of  the  palatine  of  Trim,  or  the  moiety  of  Meath,  by  Matilda 
de  Lacy,  youngest  daughter  of  Gilbert  de  Lacy,  and  with  her  sister  Margery  de 
Lacy  (wife  of  Lord  John  de  Verdon,  Lord  of  tdie  othea-  moiety  of  Meath),  were  the 
coheirs  of  their  grandfather  Walter  de  Lacy,  Lord  Palatine  of  Meath,  son  and 
heir  of  Hugli  de  Lacy,  first  Lord  Palatine  of  Meath.  By  this  mar- 
riage he  became  connected  with  the  noble  and  powerful  family  of  Mortimer,  Earls  of 
March  :  for  Roger  Mortimer,  Earl  of  March,  married  Joan,  only  daughter  and,  sole 
heir  of  Peter  de  Geneville,  Lord  of  Trim,  eldest  son  of  the  before-mentioned  Geft'ery 
de  Geneville.  Roger  Mortimer  became  Lord  of  Trim  :  and  his  eldest  son  and  heiir, 
Edmond  Mortimer,  Earl  of  Marcli  and  Lord  of  Wigmore  and  Trim,  married 
Philippa,  daughter  and  sole  heir  of  Lionel  Plantagenet,  Duke  of  Clai-^iice,  by 
Elizabetli  de  Burgo,  daughter  and  sole  heiress  of  William  de  Burgo,  Earl  of  Ulster, 
thus'  uniting  those  two  great  palatinates  of  T'lster  and  Trim,  which  together 
eventually  vested  in,  the  crown,  in  King  Edward  the  Fourth.  From  this  match 
Baldwyn  acquired  gi-eater  influence  and  importance  than  was  possessed  by  any 
preceding  Barons  of  Slane,  the  cousin-geimiau  of  his  wife  being  married  to  Roger, 
Earl  of  March,  Lord  Justice  of  Ireland  in  1317,  1319,  and  1322,  a  nobleman  of  the 
first  rank  a.nd  influence  in  England,  and  possessing  the  sw^ord  of  the  sovereign  in 
Ireland. 

The  barons  of  Ireland  summoned  in  1295  consisted  of  only  twenty-nine  in- 
dividuals, while  those  [44]  summoned  in  1309  to  the  Parliament  in  Kilkenny,  3  Edw. 
II.  were  eighty-seven,  an  increase  or  addition  of  fifty-eight  in  fourteen  years!  In 
Spenser's  View  of  Ireland  this  is  referred  to  distinctly;  and  we  are  indebted  to  tliat 
.acute  writer  for  tlie  only  light  we  possess  as  to  thei  canse  of  this  extraordinary  in- 
cve.ise  in  the  number  of  the  barons  of  Ireland,  and  the  introduction  of  peera.ge&  by 
writ.     The  passage  is  as  follows  : 

"  Eudoxius — You  say  well,  for  l)y  the  means  of  freeholders,  their  numbers  hereby 
will  be  greatly  augmented,  but  how  shall  it  pass  in  the  higher  house,  wliich  still  must 
consist  of  aU  Irish.'" 

"  Iraeneus — Marry,  that  also  may  be  redressed  by  ensamples  of  tliat  which  I  liave 
heard  was  done  in  like  case  by'  King  Edward  the  Third,  as  I  remembeir,  who  being 
greatly  bearded  and  crossed  by  the  Lords  of  the  Clergy,  they  being  there,  by  reason 
of  the  Lords  Abbots,  and  others,  too  many  and  too-  strong  for  him,  so  that  he  could 
not,  for  their  frowardness,  order  and  reform  things  as  he  desired,  was  advised  to 
direct  out  his  writs  to  certaine  gentlemen  of  the  best  ability  and  trust,  entitling  them 
Barons,  in  the  next  Parliament,  by  which  means  he  had  so  many  Barons  in  his  Par- 
liament as  were  able  to  weigh  down  the  clergy  and  their  friends." 

Among  tJiese  "gentlemen  of  the  best  ability  and  trust''  in  1309  was  Baldwin 
le  Fleming,  Palatine  Baron  of  Slane,  who  was  summoned  tO'  the  celebrated  parliament 
held  at  Kilkenny  by  (Sir  Jolm  Wogan  being  Lord  Justice  of  Ireland)  King  Edward 
II.  by  writ  in  the  following  words  :  — 

"  Res,  Baldw^'no  le  Fleming,  salutem — Sciatis  super  quibusdam  arduis  negotiis, 
nos  et  statum  [45]  terre  nostre  contingentibus,  vobiscum  habea'e  volumus  tractatum 
specialem,  vobis  mandamus  quod  sitis,  in  propria  persona  vestra.  apud  Kilkenniam, 
die  lune,  in  octavis  purificationis  beate  Marie,  ad  tractandum  et  parliamentandum 
cum  Justiciario  nostro  Hibernie  et  aliis  de  concilio  (nostro)  et  cum  ceteris  proceribus 
et  magnatibus  terre  ncKstre  super  eisdem  negotiis.     Et  hoc  nullatenus  omittatis  in 
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fide  que  nobis  teneniini.  Et  halieas  ibi  hoc  breve.  Teste  Joha.nne  Wogan,  Justic. 
etc.  apud  Dublin  viii  die  Ja.nuarii,  anno,  regni  nostri  tertio."  * 

Similar  writs  were  issued  to  Richard  de  Burgo,  Earl  of  Ulster,  and  86  other  per- 
sons (hominibus),  of  whom  Baldwin  le  Fleming  was  the  25th.  It  is  to  be  observed 
that  tiie  writ  is  directed  to  Baldwin  le  Fleming,  not  to  the  Baron  of  Slane  :  his  par- 
liamentai-y  title  was  therefore  Lord  Fleming. 

No  evidence  has  been  discovered  to  shew  that  Baldwyn  attended  this  parliament  : 
and  it  is  pro-[46]-bable  tliat  he  did  not,  as  Sir  Robert  Preston,  the  Lord  of  Gormans- 
town,  had  precedence  of  his  son  Simon,  Lord  le  Fleming,  in  tlie  following  reign,  as 
Lord  of  Kells,  in  Ossory,  which  title  originated  in  the  summons  of  William  de 
Bermingliam  to  the  parliament  held  at  Kilkenny  before  Roger  Outlaw,  L.  J.  in  the 
•Itli  year  of  king  Edw.  III.  13.30  ;  he  was  attainted  and  executed  for  high  treason,  in 
1332,  6th  Edward  III.,  but  his  son  Walter  de  Bermingham  was  afterwards  restored 
to  his  estates,  and  had  a.  grant  of  the  manor  of  Kells,  in  Ossory,  for  life  (which  had 
escheated  tO'  the  crown  by  tlie  forfeiture  of  Lord  Arnold  le  Poer),  and  sat  in  parlia- 
ment as  Lord  of  Kells ;  his  daugliter.  Margaret,  being  sole  heiress  tO'  her  brother, 
carried  all  the  estates,  witli  the  honour  of  Lord  of  Kells,  to-  her  husband  Sir  Robert 
Preston,  aforesaid.  It  is  tlierefore  evident  th.at  this  Baldwin,  if  he  ever  sat  in  par- 
liament must  have  sat  subsequently  to  the  sitting  of  Lord  William  de  Bermingham, 
or  Lord  Walter  de  Bermingham,  Lords  of  Kells.  William  de  Beirmingham  was  a 
younger  of  John,  Earl  of  Louth. 

Baldwin,  Lord  le  Fleming,  was  the  first  Lord  of  Parliament  of  this  family,  not 
being  summoned  as  Baron  of  Slane,  but,  as  before  stated,  by  his  name  only.  In  tlia 
Pipe  Roll  in  Birmingham  Tower,  in  tlie  account  of  Roger  Darcy,  escheator,  it  appears 
that  Baldwin  le  Fleming  died  seised  of  the  burgh,  barony,  and  town  of  Slane,  in 
Meath,  which  he  held  of  the  heirs  of  Theobald  de  Verdon,  as  of  their  manor  of 
Duleek,  and  that  Simon  was  his  son  and  heir,  and  had  livery  24th  Jan.  23d  Edw. 
III.  1349.  He  die|d  in  the  year  1335,  9th  Edward  III.  [47]  his  wife,  Matilda,  surviv- 
ing him  ;  and  was  succeeded  by  his  son  and  heir  :  — 

Sir  Simon  le  Fleming,  Knt.,  Lord  le  Fleming,  seventh  Baron,  or  lord  of  the 
manor,  or  barony  of  Slane,  and  the  second  Lord  of  Parliament  of  tliis  family,  a 
minor  at  his  father's  death  in  1335,  as  appears  by  tlie  Plea  Roll  of  the  Court  of  K.  B. 
in  Bermingham  Tower  of  10th  Edw.  III.  In  1347  he  claimed  certain  liberties  in  his 
manors  of  Slane  and  Dromcondragh  in  tlie  county  Meath.  "  Simon  fil.  Baldwini 
le  Fleming  clamat  habere  has  libertates,  videlicet,  mercatum  in  manerio  suo  de 
Salne  (Slane)  singulis  septimanis  anni,  per  unum  diem,  scilicet  die  lune,  cum  sak 
et  sok.  thol  et  them,  et  infangthef,  thew,  assisam  panis,  cervisii,  et  carnis,  et 
hundredum,  in  manerio  suo  de  Salne,  cum  pertinentibus,  singulis  annis,  de  quin- 
dena  in  quindenam,  etc.  clamat  habere  cognitionem  placitorum,  in  manerio  de  Salne, 
vetiti  naiiiei,  liutesie  et  clamoris,  sanguinis  eflfusionis."     Rot.  Plac.  B.  T.  21  Ed.  Ill.t 

*  This  Baldwin  had  also  a-  letter  among  other  magnates  of  Ireland,  "  de  credentia 
ju-o  Johanne  de  Hotham,  ad  Hiberniam  destinato,"  dated  at  York,  12th  August,  1314, 
8  Edw.  II.  directed  "  Baldewino  le  Fleming." 

Again,  14tli  March,  1815. — "  Ad  prelates,  proceres,  et  communitates  Hiberniae." 
Ricardo  de  Burgo,  Earl  of  Ulster,  etc.  etc.  etc. 
Inter  alios — 

"  Baldewino  le  Fleming." 
Again,    4tli    Jan.    1317. — De    Scotis    in    Hiberniae    reprimandis.     Inter    alios. 
"  Baldewino  le  Fleming." 

Again,  28th  April,  1317. — De  gestu  laudabili.  pro  terra.  Hiberniae  contiuuando. 
Rex   Ricardo   de  Clare. 

Edmundo  le  Botiller,  Comiti  Carrick. 
Johanni  fil.  Thomae,  Comiti  de  Kildare. 
Et  inter  alios — 

"  Baldewino  le  Fleming." 
t  Rot.  Claus.  4  Ric.  2.  No.  4.  R.  Johi  fil.  Rery.  Esc.  Hib.  ad  petic.  etc.  maad. 
quod  Tho.  filio  et  heredi  Simonis  Fleming,  Baronis  de  Slane,  defuncti,  qui  de  manerio 
de  Dyveleek,  quod  de  rege  tenetur  in  cap.  obiit  seisit.  (de  licentia  E.  nuper  regis 
exist«n.  nup,  in  man.  Pe(tri  Houth  et  Hugonis  Boice,  CapiU.  ex  dono  Bartholomeo 
de  Burghersh)  de  terris  predictis  plen.  seisin,  habere  fac.      17  Oct. 

18 


SliANE  PEERAGE  CASE  [1835]  X  BLIGH  N.S. 

He  sat  in  parliament  in  the  reign  of  Edward  the  Third,  and  was  plated  after 
tlie  Lord  of  Gormanstown,  Sir  Robert  Preston,  also  Lord  of  Kells,  in  right  of  his 
wife.  This  appears  by  acts  of  parliament  of  the  38th  Hen.  VI.  1460.  and  the  2d  Edw. 
IV.  1462.  This  Lord  Fleming  married  Cecilia,  daughter  of  Thomas  Champeruou,  of 
Modbury,  in  [48]  Devonshire,  by  whom  he  had  Thomas,  his  heir,  Reginald,  and  John. 
He  died  in  October,  in  the  -t4th  3'ear  of  the  reign  of  King  Edward  the  Third,  .v.n.  1370, 
and  was  succeeded  b}-  his  eldest  son  and  heir,  Thomas. 

An  inquisition  was  held  at  Slane,  before  Roger  Hakenlow,  escheator  of  Ireland, 
45*^h  Edw.  III.  (now  in  tlie  Tower  of  Loudon)  1371,  to  ascertain  what  lands  this  Simon 
held  of  Edmond  de  Mortimer,  Earl  of  March,  and  Lord  of  Trim,  who  found  as 
follows:  — 

"  Qui  jurati  dicunt  super  sacramentum  suuni  quod  Simon  Fleming,  Baro  de 
Slane,  nihil  tenuit  in  dominio,  neque  in  servitio,  die  quo  obiit,  de  Edmundo,  tilio  et 
heredi  Rogeri  de  Mortuomari,  nuper  comitis  Marchie,  sed  dicunt  quod  tenuit,  die 
quo  obiit,  baroniam  de  Slane  et  Novum  Castrum  de  Rartliolomeo  Burghershe,  Milite, 
de  manerio  suo'  de  Dyveleek,  et  quod  quidem  manerium  de  Dyveleek  -tenetur  de 
domino  rege  in  capite,  per  servitium  xxi.  marcarum,  de  regali  servitio,  quando 
siutagium  currit,  pro  omni  servitio,  etc.  etc.  Et  predictus  Simon  obiit  die  veneris, 
proximo  ante  festum  exaltatiouis  sauctae  crucis,  anno  domini  regis  nunc  xliv.  et 
dicunt  quod  Thomas  Fleming  est  filius  et  propinquior  heres  etatis  xii.  annorum  et 
non  maritatus,  etc.  etc." 

Bartliolomew  Burghershe  married  Elizabeth,  daughter  of  Theobald  Lord  Verdon, 
lord  of  the  moiety  of  Meath,  and  coheir  to  her  brother  John  Lord  Verdon,  who  died 
without  issue,  grand-daughter  and  coheir  of  Margery  de  Lacy,  who  was  grand- 
daughter and  coheir  of  Walter  de  Lacy,  Lord  of  Meath,  which  Margery  divided  tlie 
lordsliip  of  Meath  with  her  sister,  Matilda  de  (ieneville. 

[49]  VIII.  Sir  Thomas  Fleming,  Knt.  third  Lord  le  Fleming,  Palatine  Baron, 
or  lord  of  tlie  manor,  or  barony,  of  Slane,  and  tliird  lord  of  parliament,  was  twelve 
years  old  at  his  father's  death,  1370,  and  in  ward  to  Sir  Robert  Preston,  Lord 
Gormanstown.  He  sat  in  parliament  during  the  reign  of  King  Richard  the  Second, 
being  of  age  in  tlie  second  year  of  his  reign,  1378,  as  appears  by  the  statute  of  38 
Hen.  VI.  and  2  Edw.  IV.,  and  was  placed  in  parliament  below  the  Lord  of  Gormans- 
town. In  1405,  in  a  Plea  Roll  of  7  Hen.  IV.  he  is  stated  to  have  been  heir  to  his 
grandmother  Matilda  de  Geneville.  In  1407  he  had  a.  pardon  for  intrusion  into 
his  estates  without  livery.  He  married  Elizabetli,  daughter  of  Sir  Robert  Preston, 
Lord  of  Gormanstown,  by  whom  he  had,  among  other  children,  Christopher,  his  heir, 
and  William  hereafter  mentioned,  and  dying  13  Hen.  VI.  1434,  was  succeeded  by  his 
eldes  son  and  heir : 

IX.  Sir  Clirist«pher  Fleming,  Knt.  fourth  Lord  le  Fleming,  ninth  Baron,  or  lord 
of  the  manor,  or  barony,  of  Slane,  and  fourth  peer  of  parliament.  He  did  homage 
for  his  estate  15  Hen.  VI.  1436,  as  appears  by  an  entiy  on  the  Memorandum  Roll 
of  the  Exchequer  of  Ireland  of  that  year,  and  by  an  entry  on  the  Great  Roll  of  the 
Pipe  of  the  16  Hen.  A^I.  1437,  it  appears  had  livery.  He  married  two  wives,  first, 
Levita,  daughter  of  Martin  Ferrars,  of  Beer  Ferrars,  in  Devonshire,  by  whom  he  had 
an  only  son,  John  ;  and  second,  Elizabeth  Wogan,  alias  Fitzgerald,  by  whom  he  had  an 
only  son,  David.  He  died  30tli  Nov.  26  Hen.  VI.  1447,  and  was  succeeded  by  his 
grandson  : 

X.  Christopher  Fleming,  fifth  Lord  le  Fleming,  tenth  Baron,  or  lord  of  the  manor 
of  Slane,  and  [50]  fifth  peer  of  parliament,  only  son  of  John  Fleming,  only  son  of 
Christopher,  Lord  Fleming  of  Slane,  by  his  first  wife.  This  John  Fleming  died 
before  his  father,  leaving  issue  by  his  wife  Anna  Rochfort,  the  said  Cliristopher,  heir 
to  his  grandfather,  and  two  daughters,  Anne  and  Aiuia  :  this  Lord  le  Fleming  died 
without  issue,  1457,  36  Hen.  VI. ;  and  his  two  sisters  became  his  co-heirs.  An 
inquistion  taken  at  Holdsworthy,  in  Devonshire,  12  Edw.  VI.  1472,  recites  a  deed 
made  by  Sir  Christopher  Fleming,  and  his  son  John,  settling  their  English  estates 
in  Devonshire,  of  Bratton  and  Alverdescet,  on  the  said  Christopher  for 
life,  remainder  to  the  heirs  male  of  his  body,  remainder  to  his  right 
heirs.  The  inquisition  finds  that  he  married  first  Levita  Ferrars,  by 
whom  he  had  one  son,  John,  and  secondly,  Elizabeth  Wogan,  by  whom  he  had  one  son, 
David;  that  said  John  died  before  his  father,  leaving  Christopher,  heir  to  his  grand- 
father, and  two  daughters,  Anne,  wife  of  Walter  Dillon,  and  Amia,  wife  of  .lolin 
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Bellew.  That  Sir  Christopher  died,  and  was  succeeded  by  his  said  grandson, 
Christoplier,  who  died  without  issue,  aud  was  succeeded  by  his  uncle  David,  who 
married  Alice  Dillon,  and  had  issue,  Thomas,  and  three  daujrhters,  Anne,  Margaret, 
and  Elizabeth  ;  that  David  died,  and  was  succeeded  by  his  son  Thomas,  who  died 
without  issue  11  Edw.  IV.  1471,  on  whose  death  the  settled  Devonshire  estates  went 
to  Anne  Dillon  and  Amia  Bellew,  as  right  heirs  of  Sir  Christopher,  under  the  settle- 
ment. By  an  entry  on  the  Close  Roll  in  the  Tower  of  London,  it  appears  that  those 
lands  were  divided  between  those  co-heirs,  12  Edw.  IV. 

On  the  death  of  this  Christopher,  Lord  le  [51]  Fleming,  the  fifth  peer  of  parlia- 
ment, the  peerage  created  by  the  summons  and  sitting  of  his  ancestors,  Baldwin,  or 
Simon  le  Fleming,  went  into  abeyance  between  his  two  sisters,  Anne  Dillon  and  Amia 
Bellew,  and  it  continues  in  that  state  to  this  day,  among  the  heirs  of  those  two  ladies, 
of  whose  descendants  there  are  many  families  extant.  The  palatine  barony  of  Slaue 
being  held  in  fee  tail,  and  the  Devonshire  estates  being  settled  on  the  heirs  male  of  the 
body  of  Sir  Christopher  Fleming,  the  fourth  Lord  Fleming,  David,  uncle  to  the  last 
Lord,  succeeded  tO'  both. 

PEDIGREE  B. 

SECOND    PEERAGE    CREATED    BY    WRIT. 

PEERAGE  OF  FLEMING. 

David  Fleming  (only  son  of  Christopher,  fourth  Lord  le  Fleming,  by  liis  second  wife)  in-  =  Alice 
lierited  tlie  manor  or  barony  of  Slane,  as  heir  male  of  his  nephew  Christopher,  tlie  fifth  and 
last  Lord  le  P'leming,  who  died  without  issue,  and  whose  title  went  into  abej'ance  lietween 
his  two  sisters.  Tliese  ladies  inherited  the  Devousliire  property  of  the  family.  He  was 
summoned  to  parliament  (with  the  precedence  of  tlie  old  peerage),  and  sat  2  Edw.  IV.  1462. 
An  act  of  parliament  passed  to  settle  his  precedence,  and  he  was  placed  after  Lord  (Gor- 
manstown)  Kells.     Ob.  3  Ed.  IV.  1463. 


Dillon. 


I  III 

Thomas,  Lord  Fleming,  was  aged  seven  years  Anne,  Margaret,  Elizabeth, 

at  his  father's  death.     Ob.  s.  p.  11  Ed.  IV.  1471.  coheir,  coheir,  coheir. 

On  his  death,  the  title  created  by  the  summons        xt.  16,  1463.       fet.  15,  1463.  a;t  14,  1463. 

and  sitting  of  his  father,  became  in  abeyance  be- 
tween his  three  sisters — the  manor  or  barony  of 
Slane,  with  the  other  estates,  went  to  his  cousin, 
James  Fleming,  his  male  heir.     (See  p.  53.) 

XI.  Sir  David  Fleming,  eleventh  Palatine  Baron,  or  lord  of  the  manor,  or  baron}-, 
of  Slane,  was  summoned  to  Parliament,  and  sat  therein  2  Edw.  IV.  by  the  title  of  Lord 
David  Fleming,  Baron  of  Slane;  he  is  so  described  in  the  act  of  Parliament  passed  to 
decide  the  precedence  between  him  and  Lord  Gormanstown.  It  appears  that  he  was 
allowed,  probably  b}'  the  royal  favour  of  his  cousin  [52]  King  Edw.  IV.  the  precedence 
of  tJie  original  barony  then  in  abeyance  between  his  nieces.  An  act  was  passed  that 
he  should  be  plated  after  Lord  Gormanstown,  whose  grandfather.  Sir  Christopher 
Pieston,  sat  above  Lord  Thomas  Fleming,  Baron  of  Slane,  and  his  great  grandfatlier 
sat.  above  Lord  Simon  Fleming,  Baron  of  Slane.  He  died  the  3-ear  following,  1163, 
leaving  an  only  son,  Thomas,  and  three  daughters,  Anne,  Margaret,  aud  Elizabeth. 

XII.  Thomas  Fleming,  twelfth  Palatine  Baron,  or  lord  of  the  manor,  or  barouy, 
of  Slane,  and  second  lord  under  the  summons  and  sitting  of  his  father,  died  witliout 
issue,  8  Dec.  1471.  On  which  the  peerages  created  by  the  summons  and  sitting  of  his 
father,  went  into  abeyance  among  his  three  sisters,  Anne,  Margaret,  and  Elizabeth. 
The  statute  10  Edw.  IV.  c.  1.3.  enacts,  that  Thomas  Fleming,  son  of  David  Fleming, 
Baron  of  Slane,  should  have  livery  of  the  lands  which  his  father  died  seized  and 
]iossessed  of.  as  if  he  had  been  of  full  age,  without  process,  or  inquisition,  saving  all 
rights. 

On  the  death  of  Thomas  Lord  Fleming,  Baron  of  Slane,  the  heirs  male  of  the  body 
of  Cliristopher,  the  fourth  peer,  became  extinct,  and  the  Devonshire  estates  (excepting 
the  manor  of  Crediho)  reverted  to  Anne  Dillon  and  Amia  Dillon,  right  heirs  of  Lord 
Christopher  the  settler.  But  the  manor,  or  barony  of  .Slane,  being  held  in  fee  tail, 
went  to  .fames  Fleming,  son  of  William,  brother  of  Christopher  Fleming,  father  of 
David,  Lord  Fleming,  and  Baron  of  Slane. 
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X  BLIGH  N.S. 


[53] 


PEDIGREE   C. 

THIUU  PEKRAGK  CKEATEU  BY  WIUT. 

BARONY  OK  PEERAGE  OK  SLANE. 


William  Fleming,  of  Newcastle,  iu  the  couuty  of  ileatli,   Esq.  second  son   of  Sir=  Genetta 
Thomas  Fleming,  third  Lord  le  Fleming,  by  Elizabeth  Preston.  Rochfort. 


I 
Sir  James  Fleming,  Knt.  succeeded  to  the  manor  or  barony  of  Slane  on 
the  death  of  his  cousin  Thomas,  Lord  Fleming,  as  cousin  and  heir  male, 
that  estate  being  held  iu  fee  tail.  He  was  summoned  to  and  sat  in  parlia- 
ment 12  Edw.  IV.;  at  least  he  is  called  a  baron  of  parliament  in  an  act 
12  Edw.  IV.  He  sat  aud  signed  a  representation  of  che  Irish  Parliament 
to  Richard  III.  as  James  Fleming,  Baron  of  Slane.     Ob.  7  Hen.  VII.  Ii91. 


Elizabeth, 
daughter  aud  heir 

of 

Sir  AVilliam  Wells, 

Knight,  Lord 

Chaucellor  of  Ireland. 


Sir   Chri.sto]iher   Fleming,    Knight,  = 
second   Lord    Slane,    aged    eighteen    at 
his   father's  death.     Sat  in   parliameut 
9    Hen.    VII.       Ob.    7th    Aug.    9   Hen. 
VIII. 


Lady  Elizabeth 

P'itzgerald, 

daughter  of 

Gerald, 

Earl  of  Kildare. 


Sir  George 

Fleming,  of 

Stephenstown 


Tliomas  Fleming, 
of  Derpatrick. 


(See  Pedigree  D.) 


James  Fleming,  third  Lord  Slane,  aged  nine  at  his  father's  Catherine 

death.     Sat  in  parliament  41  Hen.  VIII.  and  2  Elizabeth.     Ob.  .wife  of 

20  Eliz.  s.  p.  1577,  when  the  peerages  created  in  his  grandfather's  Sir  Christopher 

summons  and  sittings  became  in  abeyance  between  his  two  sisters.  Barnwell, 

The  manor  aud  barony  of  Slane  went  to  his  cousin  and  heir  male,  of  Crickstown, 

Thomas  Fleming.  Knt.  coheir. 


Elenor, 
coheir. 


XIII.  Sir  James  Fleming,  Knt.  (the  tLirteeuth  Palatine  Baron,  or  lord  of  the 
manor,  or  barony  of  Slane)  was  created  a  peer  of  parliament  by  writ  of  summons  to 
aud  sitting  in  parliament  during  the  reign  of  King  Edward  IV.  He  is,  in  the 
statute  of  the  12  and  13  Edw.  IV.  cap.  5.,  called  a  peer  of  parliameut,  and  is  by  that 
act  made  sheriff  of  the  county  of  Meath  for  one  year,  which  county  had  hitherto  a 
seneschal  appointed  by  the  lord  of  the  palatinate,  but  being  merged  into  the  crown, 
a  sheriff'  was  made  by  act  of  parliament.  He  sat  in  the  parliament  held  by  the  Lord 
Lieutenant  of  King  Richard  the  Third,  and  after  in  the  reign  of  King  Henry  the  VII. 
The  statute  of  12  and  13  Edw.  IV.  cap.  17  and  18.  states,  that  the  manors  of  Slane  and 
Newcastle  were  held  in  fee  taile,  and  [54]  that  James  was  heir  male  of  Thomas,  son  of 
David,  late  Baron  of  Slane,  and  that  Alice,  widow  of  David,  had  a  tliird  part  of  the 
manor  of  Slane  in  dower.*  It  is  rather  extraordinary  that  this  Act  traces  the 
pedigree  of  James  incorrectly;  it  says,  "  that  said  James  is  cousin  and  heir  male  of 
Thomas,  son  of  David,  that  is  to  say,  the  son  of  William,  son  of  Sir  Thomas,  father  of 
Sir  David,  fatlier  of  Thomas  ;  "  when  in  fact  the  true  pedigree  is,  "  son  of  William, 
son  of  Sir  Thomas,  father  of  Christopher,  fatlier  of  David,  father  of  said  Tliomas,"  as 
is  proved  by  the  inquisition  at  Holdsworthy,  12  Edw.  IV.  and  other  documents.  This 
James  succeeded  to  the  manor  of  Crediho,  in  Devonshire,  which  had  been  formerly 
settled  in  taile  male,  and  was  not  included  in  the  settlement  recited  in  tlie  inquisition 
at  Holdsworthy,  12  Edw.  IV.  He  married  Elizabeth,  daugliter  of  Sir  William  Welles, 
Knt.  Lord  Chancellor  of  Ireland,  b}'  whom  he  had  three  sons,  first,  Christopher,  his 
heir,  second.  Sir  George  Fleming,  of  Stephenstown,  Knt.,  and  third,  Thomas  Fleming, 
of  Derpatrick,  in  the  county  of  Meath,  Esq.  He  died  7  Hen.  Yil.  1491,  and  was 
succeeded  by  his  eldest  son. 

XIV.  Sir  Christopher  Fleming.  Knt.  (the  fourteenth  Palatine  Baron,  or  lord  of 


Licence  of  absence  to  James  Fleming, 
and  resoration  of 


*  1472— Stat.  11  and  12  Ed.  IV.  c.  62. 
Esq.  Lord  of  Slane,  and  others. 

Ibid.  c.  73. — An  Act  that  the  King  pass  an  aiiinveas  manuin 
James  Fleming,  Esq.  Baron  of  Slane,  to  his  lands. 

Stat.  Roll  12  and  13  Edw.  IV.  c.  18. — Act  to  remove  the  hands  of  the  King  from  the 
lands  of  James  Fleming,  Esq.  Baron  of  Slane. 

Ibid.  c.  19. — Act  to  enable  said  James  to  enter  otlier  lands. 
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the  manor  of  Slane)  was  aged  18  at  his  father's  death.  By  an  [55]  entry  on  the 
Memorandum  Roll  of  the  Exchequer  of  Ireland,  it  appears  he  had  livery  of  his 
estates,  as  heir  of  his  father,  21  Hen.  VII.  1505.  An  inquisition  taken  at  Navan,  9 
Hen.  VIII.  recites  many  deeds  and  settlements  of  Christopher,  Lord  Slane;  and 
amoug-  them  is  one,  founding  a  cell  for  friars,  to  pray  for  the  souls  of  himsflf  and 
family.  By  patent,  dated  the  l."5th  Jan.,  i  Hen.  VIII.  1512,  he  was  appointed  Lord 
Hitrh  Treasurer  of  Ireland,  was  summoned  to  the  parliament  which  met  9  and  10  Hen. 
Vli.  ;  made  a  settlement  of  his  estate  in  1506,  22  Hen.  VII.  ;  and  died  7th  August, 
9  Hen.  VIII.  By  his  wife,  Lady  Ellis  Fitzgerald,  daughter  of  Gerald.  Earl  of 
Kildare,  he  had  an  only  son  James,  and  two  daughters,  Catherine,  who  became  the  wife 
of  Sir  Christopher  BarnwaU,  and  Eleanor. 

XV.  James  Fleming  (the  tifteenth  Palatine  Baron,  or  lord  of  the  manor,  or  barony, 
of  Slane)  was  aged  nine  at  his  father's  death,  1519.  By  patent,  dated  30  Sept.  32 
Hen.  Vlll.  1540,  he  was  made  Lord  Justice  of  Ireland.  He  sat  in  the  famous  parlia- 
ment held  the  following  year,  in  which  Henry  VIII.  was  made  King  of  Ireland.  His 
name  also  appears  on  the  parliament  pawn  of  the  second  year  of  Queen  Elizabeth, 
1559,  among  the  peers  who  were  then  summoned  to  parliament.  In  an  inquisition 
held  at  Ratoath.  40  Elizabeth,  1597,  is  recited  a  settlement  of  his  estates  made  in 
1568,  first  on  himself,  and  the  heirs  male  of  his  body  ;  then  on  Thomas  Fleming,  son 
and  heir  of  James  Fleming,  son  and  heir  of  Sir  George  Fleming,  of  Stephenstowu, 
Knt.  and  the  heirs  male  of  his  body.  In  default  thereof,  on  William  Fleming,  of 
Derpatrick,  son  and  heir  of  George  Fleming,  of  the  [56]  same,  and  his  heirs  male, 
remainder  to  the  heirs  male  of  Thomas  Fleming,  of  Derpatrick,  gi-andfather  of  said 
George. 

This  Lord  James  was  twice  married,  first,  to  Lad}^  Alice  Fitzgerald,  daughter  of 
Gerald,  Earl  of  Kildare,  and  secondly,  to  Ellis,  daughter  of  Christopher  Plunket, 
Lord  KiUeen.  He  died  20  Eliz.  1577,  when  tlie  peerage  created  by  the  sunmions  of 
his  grandfather,  Sir  James  Fleming,  became  in  abeyance  between  his  two  sisters, 
Catherine,  and  Elinor,  among  whose  heirs  it  is  presumed  still  to  remain.  The  manor 
of  Slane,  being  settled  on  the  heir  male  (being  also  held  in  tail  male,  could  not,  it  is 
presumed,  go  otherwise)  with  the  other  estates,  went  to  Thomas  Fleming,  of  Stephens- 
town,  son  of  James,  son  of  Sir  George  Fleming,  agreeably  to  the  settlement  of  1568. 
before  recited. 
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[57]  I'KDIGREE    L). 

FOURTH  PEERAGE  CREATED  BY  WRIT. 

LORD  BARON  OF  SLANE,  CLAIMED  BY  GEORGE  BRYAN,  Esq. 
.Jame.s,  Fiist  Lord  Slane.     See  Pedigree  C.  =Elizabeth  Wells. 


Sir  George  Fleming,  of  Stejiheiistown,  Knt.  =  Eliuor 
second  son  of  .lames,  first  Lord  Slane,  I  Butler, 

or  Lord  Fliimiug,  of  Slane.  | 

See  Pedijjree  C.  I 


I 
Thomas  Fleming,  of  Derijatrick,  =  Mary 
in  Meath,  Esq.  third  sou  of      |  Cruise, 
James,  Lord  Slane.  | 


James  Fleming,  of  Steiiheustown,  Esq. 
only  son  and  heir. 


Isniay 
Dillon. 


AVilliani  Fleming 
of  Derpatrick. 


Thomas  Fleming,  of  Stephenstown,  succeeded  to  tlie=  Catherine 


estates  of  Slane,  etc.  on  the  death  of  his  cousin  James, 
Lord    Baron  of  Slane.       Was  summoned   to   parliament" 
1585,   as   Lord   Slane,   and   sat   that  year.     Ob.    9  Nov. 
1597,  when  this  peerage  became  in  abeyance  between  his 
two  daughters. 


Preston. 


I 

George 

Fleming, 

of 

Derpatrick. 


Anne 
Eustace. 


Mary 
Cusaek. 


Pierce  Butler,    =  Catherine,  Elinor  Fleming,  =     William  Fleming  inherited  the  manor 

of  Old  Abbey,  in  daughter  daughter  I  of  Slane,  as  heir  male,  on  the  death  of 

Kilkenn}',  Esq.  and  coheir.  and  coheir.  |  Thomas,    Lord   Slane.      Ob.    10  Jas.    L 

I  I  1612. 


I 
Christopher  Fleming,  son  and  heir,  summoned  to  and  sat  in  parliament,  161-3  and 
1615,  as  Lord   Baron  of  Slane,  by  which  the  abeyance  of  the  peerage  of  his  maternal 
grandfather  was  tenninated.     Ob.  1625. 


Elinor 
Barnwall. 


I 
Thomas  Fleming, 
Lord  Baron  of  Slane. 
a  friar.     Ob.  s.  p. 


William  Fleming,  Lord  Baron  of  Slane,  iu  liis  brother's^ Lady    Anne 


lifetime,  with  his  father's  precedence.     Summoned  to  and 
.satin  jjarliament  1634,  his  brother  living.     Ob.  1641. 


I      " 
Charles  Fleming, 
Lord  Baron  of  Slane. 
Ob.  s.  p. 


Macdonnell. 


Elinor 
Barnwall, 
first  wife. 


Randall,  Lord  Baron  of  Slane. 
Ob.  1677. 


Lady  Penelope  Moore, 
daughter  of  Henry, 
Earl  of  Drogheda. 


kichard  Fleming,  = 

1 
=       Mary     = 

=  Colonel 

Christopher,  = 

=    Aime.        Henry          Sir       = 

of  Staholmock, 

Fleming, 

Oliver, 

Lord  Baron 

daughter    Fleming    Gregory 

Esq. 

only 

O'Gara, 

of  Slane,  at- 

of Sir      died  un-     Byrne, 

child  by 

second 

tainted,  but 

Patrick     married.       Bart. 

first  wife. 

husband. 

restored  in 

Trant,                       Ob.  171-3. 

Ob.  1741. 

no  issue. 

blood  7  Ann. 
Ob.  1728. 

Bart. 

James  Fleming 
only  child, 
died  young. 


I 

Hellen  Fleming, 
only  child,  died 
unmarried,  at 
Paris,  Aug.  7. 
1748.     Buried 
at  St  Sulpice. 


Charles  Byrne 

Esq. 

eldest  son. 

Ob.  1752. 


Margaret 
Colclough. 


I 

Heury  Byrne, 
of  Oporto, 
in  Portugal, 
.second  son. 


I  I  I 

Dudley  John  Cajsar 

Byrne.  Byrne.  Byrne. 

Ob.  s.  p.  Ob.  s.  p.  Ob.  s.  p. 


I 

James 

Byrne. 

Ob.  s.  p. 


I 

Mary 

Byrne. 

Ob.  s.  p. 


I  I 

Anne  Margt. 

Byrne.  Byrne. 

Ob.  s.  p.  Ob.  s.  p. 


! 

Frances 

Byrne. 

Oh.  s.  p. 


George 

Bryan. 

Esq. 


I 
Alice 

Fleming, 
only 

daughter 

by  second 
wife. 

Ob.  1753. 


Catherine, 

daughter 

of  James 

Eustace, 

Esq. 


I 

Catharine 

Xaveria, 

only  child. 


Eustace  Bryan.     Ob.  s.  p.  1876. 


Gbokge  Bryan,  of  Jenkinstown,  now,  as  sole  heir,  claims 
be  Luiiii  Bap.ox  of  Slane. 
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[58]  XVI.  Tlioiiias  Fleming  (sixteenth  Baron,  or  lord  of  the  manor,  or  barony,  of 
Slane)  had  livery  of  his  estates  20  Eliz.  1577.  By  a  parliament  pawn,  it  appears  he 
was  sunmioned  to  the  parliament  of  the  27th  Eliz.  1585  ;  and  by  otlier  documents  it 
appears  he  sat  tJierein ;  and  thus  a  new  barony  was  created  in  him.  He  married 
Catherine,  daughter  of  Jenico,  Viscount  Gormanstown,  by  whom  lie  had  two  daughters, 
liis  coheirs,  Catherine,  who  became  the  wife  of  Pierce  (or  Peter)  Butler,  of  the  Old 
Abbey,  in  tlie  county  of  Kilkenny,  Esq.,  ancestor  to  tlie  Lords  Viscounts  Galmoy ;  and 
Elinor,  who  became  the  wife  of  lier  cousin,  William  Fleming,  heir  male  to  her  father. 
Lord  Thomas  died  9th  Nov.  1597,  when  the  peerage  created  by  his  summons  and 
sitting  in  parliament,  went  into  abeyance  between  his  two  daughters,  Catherine  and 
Elinor.  But  the  manor,  or  palatine  barony  of  Slane,  went  to  the  heir  male,  William 
Fleming,  of  Derpatrick,  son  of  George,  on  whom  it  was  settled  bj'  the  deed  of  1568. 

The  foregoing  descent  is  proved  by  the  recitals  in  the  inquisition  of  tlie  40tli 
Eliz.  1597,  taken  at  Ratoath,  before  alluded  to,  which  states  "  that  James  Fleming,  of 
Stephenstown,  died,  and  was  succeeded  by  his  son  Thomas,  who  died  without  issue 
male,  9tli  Nov.  1597,  and  was  succeeded  by  his  cousin,  William  Fleming,  of  Der- 
patrick ;  tliat  Thomas  Lord  Slane,  left  two  daughters  his  coheirs,  Elinor,  wife  of  her 
cousin,  William  Fleming,  and  Catlierine,  wife  of  Pierce  Butler,  of  Kilkenny. 

Thus  four  creations  by  writ,  successively,  became  in  abeyance  among  coheirs. 
X\r[I.  William  Fleming  (tlie  seventeenth  Baron,  [59]  or  lord  of  the  manor,  or 
barony,  of  Slane)  of  Derpatrick,  succeeded  his  cousin  in  the  manor  or  barony  of 
Slane,  of  which  he  had  livery,  3  Jas.  I.  1605.  He  never  was  summoned  to  or  sat  in 
parliament,  but  was  called  Baron  of  Slane,  and  Lord  of  Slane,  as  are  the  heirs  of  the 
Husseys,  Barons  of  Galtrim,  and  of  the  Nangles,  Barons  of  Navau,  to  this  day.  He 
married  Elinor,  daughter  and  coheir  of  Thomas,  Lord  Fleming  of  Slane,  by  whom  he 
had  three  sons,  first,  Christopher,  his  heir  ;  second,  George  Fleming  of  Stephenstown, 
and  third,  James  Fleming,  of  Staholmock  and  Derpatrick.  He  died  10  James  I. 
1612,  and  was  succeeded  by  his  eldest  son,  Christopher. 

XVIII.  Christopher  Fleming,  eldest  son  of  William,  the  seventeenth,  became  the 
eighteenth  Baron,  or  lord  of  the  manor,  or  barony,  of  Slane ;  he  had  livery  of  his 
estate  the  24th  Nov.  10  James  I.,  and  was  summoned  to  parliament  the  11th  and  15th 
years  of  King  James  the  First;  and  it  appears  he  sat  in  tliose  parliaments.  He 
thereby  acquired  a  peerage  descendible  to  his  heirs  general,  or  it  should  rather  be  con- 
sidered as  operating  as  a  termination  of  the  abeyance  of  the  peerage  created  in  his 
mother's  father,  Thomas,  Lord  Fleming  Baron  of  Slane,  which  was  then  in  abeyance 
between  him  and  his  aunt  Ca,tlierine  Butler,  mother  of-  Edward  Butler,  afterwards 
created  Lord  Viscount  Galmoy.  The  crown  determines  an  abe3-ance  by  patent,  only 
in  case  of  the  favoured  coheir  being  already  a  peer  of  higher  dignity  tlian  the  barony 
in  abeyance,  or  in  the  case  of  a  female,  who  cannot  be  summoned  to  parliament,  and 
whose  right  is  therefore  recognised  by  patent. 

By  deed  (recited  in  an  inquisition  taken  at  [60]  Ardee,  1  Char.  I.  1625,)  dated 
29th  June,  1624,  this  Lord  Christopher  settled  his  estates  first  on  himself  for  life, 
then  on  his  (second)  son  William,  and  his  heirs  male,  remainder  to  his  younger  sons, 
John,  Patrick,  James,  and  Laurence,  in  tail  male,  remainder  to  his  nephew  George, 
of  Stephenstown,  son  of  George,  remainder  to  his  brother  Janies  Fleming  of  Der- 
patrick and  Staliolmock,  remainder  to  Edward  Fleming,  of  Siddou,  in  the  county  of 
Meath,  with  divers  remainders  over. 

This  Lord  Christopher  Fleming  married  Elinor,  daughter  of  Sir  Patrick  Barn- 
wall,  of  Turvey,  Knt.,  by  whom  he  had  six  sons  :  first,  Thomas,  his  heir — second, 
William — third,  John — fourth,  Patrick — fifth,  James — and  sixth,  Laurence.  The 
four  last  died  without  issue.     His  lordship  died  9th  July,  1625. 

Thomas  Lord  Baron  of  Slane,  the  eldest  son.  having  embraced  the  profession  of  a 
friar,  renounced  all  his  rights  to  his  next  brother,  William.  He  was  excluded  from 
the  estates  by  his  father's  settlement  of  1625,  was  a  turbulent  actor  in  the  troubles  of 
1641,  and  the  great  rebellion  which  followed,  and  died  without  issue. 

One  of  those  strange  anomalies  occurred  in  the  case  of  this  title  which  exhibits 
the  strongest  evidence  tliat  tlie  restraints  of  law  influenced  the  sovereigns  of  these 
times  very  little  in  their  acts.  A  dispensing  power  was  exerted  by  the  king,  whereby 
he  wished  to  transfer  the  rights  of  the  peerage  from  the  elder  brotlier  to  the  younger, 
and  even  made  the  transfer  a  contingency,  depending  on  the  will  of  a  subject :  thus 
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William  and  his  heirs  male  were  to  be  Lords  ul'  Slaue,  duriii}:  his  brother's  lifetime, 
under  a  king's  letter,  with  a  salvo  jure,  [61]  tliat  if  the  said  Thomas  renouuL-ed  his 
profession  of  a  friar,  he  should  be  at  liberty  to  reclaim  the  honour  of  tlie  peerage, 
whilst  his  brotlier  should  descend  to  the  rank  of  a  commoner  ;  but  this  mandate  of  the 
king  was  not  acquiesced  in  by  the  House  of  Lords. 

XLX.  William  Fleming,  under  his  father's  settlement,  and  by  his  brother's  re- 
nunciation, became  the  nineteenth  Baron,  or  lord  of  the  manor,  or  barony,  of  Slane; 
as  his  brother  Thomas  never  possessed  the  manor  or  palatine  barony,  although  he 
was  found  by  inquisition  to  be,  as  he  unquestionably  was,  a  baron  of  parliament,  and 
was  entitled  to  a  writ  as  such. 

This  William  Fleming,  as  before  stated,  having  obtained  a  letter,  under  tlie  signet 
and  sign  manual  of  King  Charles  the  First,  commanding  that  he  and  the  heirs  males 
of  his  body,  should  be  Lords  Baron  of  Slane,  during  the  life  of  his  elder  brother 
Thomas,  provided,  however,  that  if  the  said  Thomas  abjured  the  profession  of  a  friar, 
and  claimed  his  right,  this  letter  should  not  be  prejudicial  to  him  ;  the  Lord  Deputy 
took,  thereon,  the  advice  of  the  House  of  Lords,  who  recommended  and  resolved,  that 
William,  and  his  heirs,  should  be  called  to  parliament  by  writ;  and,  jitcordingly,  a 
writ  issued  to  call  William  Fleming  to  parliament,  with  the  saaue  precedence  his 
father  had  ;  which  appears  to  have  been  following  the  practice  which  had  obtained 
on  former  occasons :  for  when  David  Fleming  was  called  to  parliament,  in  the  reign 
of  King  Edward  the  Fourth,  it  appears  he  obtained  the  precedence  of  the  old  peerage 
created  in  his  ancestors,  Baldwyn,  or  Simon,  and  took  his  place  after  Lord  Gorman*- 
town  ;  and  so  it  [62]  appears  tliat  on  all  the  subsequent  creations  the  new  peers 
obtained  the  old  precedency.  From  the  frequent  occurrence  of  creations,  even  by 
patent,  giving  precedence  over  old  peers,  it  is  evident  the  crown,  in  early  times,  con- 
ceived it  possessed  the  power  of  giving  such  precedence  ;  a  right  which,  however,  has 
long  since  ceased  tO'  be  asserted  or  admitted  as  law.  Lender  this  writ,  William 
Fleming,  as  Lord  Baron  of  Slane,  being  introduced,  took  his  seat  in  parliament  the 
next  day,  tlie  14th  July  IG-'^li,  as  a  new  peer,  between  Lords  Howth  and  Dunsany.  He 
married  Lady  Anne  MacdonneU,  daughter  of  Randall,  Earl  of  Antrim,  by  whom  he 
had  four  sons,  first,  Charles  his  heir — second,  Randall,  heir  to  his  brother — third, 
Michael,  who  died  unmarried,  whose  will  is  dated  24th  April,  1669,  and  proved  in 
Dublin,  and — fourth,  Thomas  of  Gillanstown,  in  the  county  of  Meath,  who  left  an 
only  son  William,  who  on  the  death  of  Christopher,  Lord  Slane,  son  of  Randall, 
assumed  the  title  of  Lord  Baron  of  Slane,  as  heir  male,  under,  it  is  presumed,  the 
import  of  King  Charles's  letter  ;  but  that  letter,  if  it  had  been  acted  on,  only  said  that 
William  and  his  heirs  male  should  be  Lords  Barons  of  Slane  during  the  lifetime  of 
Thoma.s  his  elder  brother,  who  survived  his  brother  William,  Lord  Slane.  William, 
Lord  Slane,  was.  after  his  death,  outlawed  for  high  treason,  (18  Char.  I.  1642,)  but  was 
afterwards  declared  innocent.  He  died  in  1641,  and  was  succeeded  by  his  eldest  son  : 
XX.  Charles  Fleming,  the  twentieth  Baron,  or  lord  of  the  manor  or  barony  of 
Slane.  became  Lord  Baron  of  Slane.  He  died  in  Italy  in  1661,  unmarried,  ana  wag 
succeeded  by  his  brother. 

[63]  XXI.  Randall  Fleming,  the  twenty-first  Baron  or  lord  of  the  manor,  or 
barony,  of  Slane.  An  inquisition  taken  at  N'avan,  29  Char.  II.  1677,  finds  that 
Randall,  Lord  Slane,  had  been  restored  to  his  estates, — and  had  then  three  sons, 
Christopher,  seven  years  five  months  and  seventeen  days  old, — Henry,  six  years  nine 
months  and  six  days  old, — and  Randall,  three  years  ten  months  and  three  days  old. 
Lord  Randall  married,  first. — Elinor,  daughter  of  Sir  Richard  Barnwall  of  Cricks- 
town,  Bart.,  by  whom  he  had  an  only  daughter,  Mary,  aged,  at  her  father's  death, 
eleven  years  six  months  and  twenty  days,  who  was  first  married  to  Richard  Fleming, 
son  of  Sir  John  Fleming  of  Staholmock,  Knt.,  by  whom  she  had  an  only  son,  James, 
who  died  young  and  unmarried.  She  married,  secondly,  Oliver  OTiara,  Esq.,  by 
whom  she  had  no  issue.  Said  Randall,  Lord  Slane,  married  secondly,  (5th  Sept. 
167.'5,)  Lady  Penelope  Moore,  daughter  of  Henry,  first  Earl  of  Drogheda,  by  whom  he 
had  three  sons,  as  above — Cliristopher — Henry — and  Randall,  and  a  daughter — 
Alice:  the  two  youngest  sons  died  without  issue.  Lord  Randall  made  his  will  18th 
Feb.  1674.  and  dying  22d  Oct.  1676,  was  succeeded  by  his  eldest  son. 

XXII.  Christopher  Fleming,  twenty-second  Baron,  or  lord  of  the  manor,  or  barony, 
of  Slane,  sat  in  King  James  the  Second's  pretended  parliament  in  1689,  but  being 
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afterwards  outlawed  and  attainted  for  higli  treason,  was  deprived  of  all  his  estates: 
he  was,  by  an  English  Act  of  Parliament,  restored  in  blood,  but  not  to  his  estates. 
Queen  Anne  issued  a  Queen's  letter,  in  the  year  1712,  to  create  him  Viscount  Long- 
ford, of  the  kingdom  of  Ireland  :  but  no  patent  was  issued.  [64]  He  had  a  pension  of 
£500  per  annum,  on  the  Irish  establishment,  1707.  The  19th  Sept.  16S4,  he  married 
Anne,  daughter  of  Sir  Patrick  Trant,  Bart.,  by  whom  he  had  an  only  daughter, 
Helleu.  He  died  intestate,  and  administration  of  his  effects  was  granted  13th  June, 
1728.  On  his  death  (the  manor  or  barony  of  Slane  having  been  forfeited  and  sold, 
the  palatine  barony  became  annihilated)  the  dignity  of  the  peerage  (created  by  the 
summons  of  Thomas,  Lord  Baron  of  Slane.  in  1585.  which  became  in  abeyance  on  his 
death  between  his  two  daughters,  Catherine  and  Elinor,  and  whiclf  abeyance  was 
terminated  in  the  summons  and  sitting  of  Christopher,  Lord  Slane,  in  1613  and  1615) 
vested  in  Hellen,  his  only  daughter,  who  died  unmarried  at  Paris,  in  1748,  where- 
upon the  peerage  aforesaid  went  to  lier  aunt,  Alice,  the  only  daughter  of  Randall, 
Lord  Slane,  by  his  second  wife,  who  became  Baroness  of  Slane  in  her  own  right,  on 
the  death  of  her  niece  Hellen,  but  did  not  assume  the  title:  she  married  Sir  Gregory 
Byrne,  of  Tj'moge,  in  the  Queen's  County,  Bart.,  by  whom  she  had  several  children, 
viz.  Charles,  the  eldest  son,  died  in  1752,  his  mother  teing  then  alive,  leaving  tour 
sons,  Dudley,  John,  Caesar,  and  James,  who-  all  in  succession  became  Barons  of  Slane, 
but  did  not  assume  the  title ;  and  four  daughters,  Mary,  Anne,  Margaret,  and  Frances. 
Dudley  died  unmarried  in  1756,  John  and  Caesar  died  unmarried  in  Germany,  and 
James  was  drowned  in  the  river  Lift'ey.  in  1777,  unmarried.  The  daughters  also  all 
died  unmarried.  Henry  Byrne,  Esq.,  the  second  son  of  Sir  Gregory  Byrne,  married 
Catherine,  daughter  and  coheir  of  James  Eustace,  of  Yeomanstown,  in  Kildare,  Esq., 
[65]  and  had  an  only  daughter,  Catlierine-Xaveria,  who  on  the  death  of  James  Byrne, 
in  1777,  became  Baroness  of  Slane.  She  married,  in  1762,  George  Bryan,  of  London, 
Esq.  second  son  of  Pierce  Bryan,  of  Jenkinstown,  in  the  county  of  Kilkenny,  Esq., 
by  whom  she  had  George  Bryan,  of  Jenkinstown,  Esq.  her  eldest  surviving  son  and 
heir,  and  also  heir  of  Alice,  Lady  Byrne,  Baroness  of  Slane,  and  also  of  the  said 
Randall,  Lord  Slane,  William,  Lord  Slane,  and  of  Christopher,  Lord  Slane;  who 
either  was  created  a  peer  by  writ  of  summons  and  sitting  in  parliament  in  the  years 
1613  and  1615.  or,  the  abeyance  of  the  peerage,  created  by  the  summons  and  sitting 
of  Thomas,  Lord  Slane,  in  1585,  between  Cathei-ine  and  Elinor,  the  two  daughters 
of  the  said  Thomas,  was  terminated,  in  his  favour,  by  the  said  summons  and  sitting 
of  said  Lord  Christopher,  in  1613  and  1615.  Catherine-Xaveria  died  19tli  February, 
1779,  and  was  succeeded  by  her  eldest  son  Eustace,  who  died  unmarried  in  1786,  and 
was  succeeded  by  his  next  brother,  George  Bryan,  Esq.,  who  claims  to  be  Lord  Baron 
of  Slane,  on  three  grounds  :  first,  as  heir  of  Christopher,  son  and  heir  of  Elinor, 
eldest  daughter  and  co-heir  of  Thomas,  Lord  Slane,  summoned  to  parliament  in  1585, 
the  abeyance  of  which  title  was  terminated  by  the  summons  and  sittii]g  of  said 
Christopher  in  the  parliament  of  1613  ;  or,  secondly,  as  heir  of  the  said  Christopher, 
supjjosing  such  summons  not  a  termination  of  the  abeyance,  who  was  summoned  and 
sat  in  parliament  in  1613  and  1615,  and  so  became  a  new  peer;  or,  thirdly,  as  heir 
to  William.  Lord  Slane,  second  son  of  said  Christopher,  who  was  summoned  to  and 
sat  in  [66]  parliament  in  1634,  his  eldest  brother  Thomas,  a  Roman  Catholic  priest, 
being  then  alive. 

This  case  was  signed  by  Mr.  Crampton. 

A  supplemental  and  explanatory  case  was  shortly  afterwards  printed  and  pre- 
sented, stating  as  follows :  Although  diligent  search  has  been  made,  no  patent  is  to 
be  found  on  record,  of  the  creation  of  any  person  to  be  Baron  of  Slane ;  but.  by  a 
Piivli anient  Pawn  now  remaining  in  the  Rolls'  Office  of  the  Chancery  of  Ireland,  it 
appears  that  Thomas  Fleming  (Palatine  Baron,  or  Lord  of  the  manor,  or  barony,  of 
Slane)  was  summoned  to  the  Parliament  of  the  27th  Elizabeth,  1585  (Parliament 
Pawn,  1585) :  and  by  other  documents  it  appears  he  sat  therein  :  *  and  thus  a  barony 
in  fee  was  created  in  him.  He  married  Catherine,  daughter  of  Jenico,  Viscount 
Gormanstown,  by  whom  he  had  two  daughters,  his  co-heirs, — Elinor,  who  became  the 
wife. of  her  cousin,  William  Fleming,  heir  male  to  her  father;  and  Catherine,  who 
became  the  wife  of  Pierce  (or  Peter)  Butler,  of  the  Old  Abbey,  in  the  county  of  Kil- 
kenny, Esq.,  ancestor  to  the  Lords  Viscounts  Galmoy.     Lord  Thomas  died  9th  Novem- 

*  Book  in  the  Office  of  Ulster  King  of  Arms,  called  "  Cases  of  Precedence." 
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ber,  1597,  when  tlie  peeni^e  created  by  his  summons  and  sittin<T  in  Parliament, 
went  into  abeyunte  l>et\veen  his  two  daughters,  Elinor  nud  Catherine.  But  tlie  manor, 
or  palatine  biirony  of  Slane,  went  to  the  iieir  male,  William  Fleming,  of  Derpatrick, 
son  of  Geoi-ge,  son"  of  William,  son  of  Thomas,  brother  of  Sir  George  Fleming,  father 
of  James,  father  of  Thomas  [67]  Lord  Slane,  on  whom  it  was  settled  by  a  deed  made 
in  156S.* 

William  Fleming,  of  Derpatrick,  succeeded  his  cousin  in  the  manor  or  barony 
of  Slane,  of  which  he  had  livery,  3  James  I.  1605.  He  never  w^as  summoned  to  or 
sat  in  Parliament,  but  was  called  Baron  of  Slanci,  aiid  Lord  of  Slane,  as  are  the  heirs 
of  tlie  Husseys,  Barons  of  Galtrim,  and  of  the  Nangles,  Barons  of  Naviui,  to  this  day. 
He  married"  Elinor,  daughter  and  co-heir  of  Thomas,  Lord  Fleming  of  Slane,  by 
whom  he  had  three  sons,  first,  Christopher,  his  heir,  second,  George  Fleming,. of 
Stephenstown,  and  third,  James  Fleming,  of  Staholmock  and  Derpatrick.  He  died 
lOtli  James  L  IGlL*.  and  was  succeeded  by  his  eldest  son,  Christopher.t 

Christopher  Fleming,  eldest  son  of  William  Fleming,  became  the  eighteenth 
Baron,  or  Lord  of  the  manor,  or  barony,  of  Slane;  he  had  livery  of  his  estate  the 
24th  November,  10th  James  I.,  and  was  summoned  to  Parliament  the  11th  and  15th 
years  of  King  James  the  First,  and  it  appears  he  sat  in  those  parliaments.!  He 
thereby  acquired  a  [68]  jieerage  descendible  to  his  heirs  general,  or  it  should  rather 
be  considered  as  operating  as  a  termination  of  the  abeyance  of  the  peerage  created 
in  his  mother's  father,  Thomas  Lord  Fleming,  Baron  of  Slane,  which  was  then  in 
ateyaiice  between  his  mother  and  Catherine  Butler,  mother  of  Edward  Butler,  after- 
wards created  Lord  Viscount  Galmoy.  The  Crown  determines  an  abeyance  by  patent, 
only  in  case  of  the  favoured  coheir  being  already  a  peer  of  higher  dignity  than  the 
barony  in  abeyance,  or  in  the  case  of  a  female,  who  cannot  be  summoned  to  parliii- 
nient,  and  whose  right  is  therefore  recognised  by  patent. 

By  deed  (recited  in  an  inquisition  taken  at  Ardee,  1  Cliarles  L  1625)  dated  29th 
June,  1624,  this  Lord  Christopher  settled  his  estates  Jfirst  on  himself  for  life,  then 
on  his  (second)  son  William,  and  his  heirs  male,  remainder  to  his  younger  sons, 
John,  Patrick,  James,  and  Laurence,  in  tail  male,  remainder  to  his  nephew  George, 
of  Stephenstown,  son  of  George,  remainder  to  his  brother  James  Fleming,  of  Der- 
patrick and  Staholmock,  remainder  to  Edward  Fleming,  of  Siddon,  in  the  county  of 
Meath,  with  divers  remainders  over. 

This  Lord  Christopher  Fleming  married  Elinor,  daughter  of  Sir  Patrick  Barn- 
well, of  Turvey,  Knt.  by  whom  he  had  six  sons;  first,  Thomas,  his  heir — second, 
William — third,  John — fourth,  Patrick — fifth,  James — and  sixth,  Laurence.  The 
four  last  died  without  issue.     His  Lordship  died  9th  July,  1625. 

Thomas,  Lord  Baron  of  Slane,  the  eldest  son,  [69]  having  embraced  the  profes- 
sion of  a  friar,  renounced  all  his  rights  to  his  next  brother,  William.  He  was  ex- 
cluded from  the  estates  by  his  father's  settlement  of  1625,  was  a  turbulent  actor  in 
the  troubles  of  1641,  and  the  great  rebellion  which  followed,  and  died  without  issue. 

One  of  those  strange  anomalies  occurred  in  the  case  of  this  title,  which  exhibits  the 
strongest  evidence  that  the  restraints  of  law  influenced  the  sovereigns  of  those  times 
very  little  in  their  acts.  A  dispensing  power  was  here  exerted,  whereby  the  king 
wished  to  transfer  the  rights  of  the  peerage  from  the  elder  brother  to  the  younger, 
and  even  made  the  transfer  a  contingency,  depending  on  the  will  of  a  subject: 
William,  and  his  heirs  male,  were  directed  to  be  Lords  of  Slane,  during  his  brother's 

*  The  foregoing  descent  is  proved  by  the  recitals  in  an  inquisition  of  the  40th 
Elizabeth,  1597,  taken  at  Ratoath,  which  states — "that  James  Fleming,  of  Stephens- 
town,  died,  and  was  succeeded  by  his  son  Thomas,  who  died  without  issue  male,  9th 
Nov.  1597,  and  was  succeeded  by  his  cousin,  William  Fleming,  of  Derpatrick  ;  that 
Thomas  Lord  Slane  left  two  daughters  his  co-heirs,  Elinor,  wife  of  her  cousin,  William 
Fleming,  and  Catherine,  wife  of  Pierce  Butler,  of  Kilkenny." 

t  Book  of  Funeral  Entries  of  the  Nobility  and  Gentry  of  Ireland,  from  1604  to 
1622,  in  the  office  (jf  Ulster  King  of  Arms. 

I  Cases  of  Precedence;  also  the  return  to  a  commission,  dated  27th  August,  11 
Jac.  L,  to  inquire  into  certain  disorders  in  Ireland  ;  and,  among  others,  why  certain 
Peers  left  their  house,  and  ceased  their  attendance;  from  the  Rolls  Office  of  the  Chan- 
cery of  Ireland,  by  which  it  appears  that  Lord  Slane  sat  in  that  Parliament. 
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life-time,  under  a  king's  letter,  with  a  saivo  jure,  that  if  the  said  Tliomas  renounced 
his  profession  of  a  friar,  he  should  be  at  liberty  to  reclaim  ttie  honour  of  the  peerage, 
whilst  liis  brother  should  descend  to  the  rank  of  a  commoner  ;  but  this  mandate  of  the 
King  was  not  acquiesced  in  by  the  House  of  Lords. 

William  Fleming,  under  his  father's  settlement,  and  by  his  brother's  renuncia- 
tion, became  nineteenth  Baron,  or  Lord  of  the  manor,  or  barony,  of  Slane ;  as  his 
brother  Thomas  never  possessed  the  manor  or  palatine  barony,  although  he  was 
found  by  inquisition  to  be,  as  he  unquestionably  was,  a  Baron  of  Parliament,  and 
was  entitled  to  a  writ  as  such. 

Tliis  William  Fleming,  as  before  stated,  having  obtained  a  letter,  under  the 
signet  and  sign  manual  of  King  Charles  the  First,  commanding  that  he  and  the  heirs 
male  of  his  body,  sliould  be  Lords  Barons  of  Slane,  during  the  life  of  his  elder  brother 
[70]  Thomas,  provided,  however,  that  if  the  said  Thomas  abjured  the  profession  of 
a  friar,  and  claimed  his  right,  this  letter  should  not  be  prejudicial  to  him  ;  the  Lord 
Deputy  t«ok  thereon  the  advice  of  the  House  of  Lords,  who  recommended  and  re- 
solved, that  William  and  his  heirs  should  be  called  to  Parliament  by  writ;  and 
accordingly  a  writ  issued  to  call  William  Fleming  to  Parliament,  with  the  same  pre- 
cedence his  father  had,  which  appears  to  have  been  following  the  practice  which 
had  obtained  on  former  occasions ;  for  when  David  Fleming  was  called  to  Parlia- 
ment, in  the  reign  of  King  Edward  the  Fourth,  it  appears  he  obtained  the  precedence 
of  the  old  peerage  created  in  his  ancestors,  Baldwyn,  or  Simon,  and  took  his  place 
after  Lord  Gormanstown,  and  so  it  appears  that  on  all  the  subsequent  creations  the 
new  peers  obtained  the  old  precedency.  From  tlie  frequent  occurrence  of  creations, 
even  by  patent,  giving  precedence  over  old  peers,  it  is  evident  the  Crown,  in  early 
times,  conceived  it  possessed  the  power  of  giving  such  precedence  ;  a  right  which,  how- 
ever, has  long  since  ceased  to  be  asserted  or  admitted  as  law.  Under  this  writ,  William 
Fleming,  as  Lord  Baron  of  Slane,  being  introduced,  took  his  seat  in  Parliament  the 
next  day,  the  14th  Juh^,  16.3-1,  as  a  new  peer,  between  Lords  Howth  and  Dunsany. 
He  married  Lady  Ann  Macdonnell,  daughter  of  Randall,  Earl  of  Antrim,  by  whom 
he  had  four  sons;  first,  Charles,  his  heir — second,  RandaU,  heir  to  his  brother — 
third,  Michael,  who  died  unmarried,  whose  will  is  dated  24th  April,  1669,  and  proved 
in  Dublin,  and — fourth,  Thomas  of  Gillanstown,  in  the  county  of  Meath,  who  left  an 
only  son,  William,  who,  on  the  death  of  Christopher  [71]  Lord  Slane,  son  of  Randall, 
assumed  the  title  of  Lord  Baron  of  Slane,  as  heir  male,  under,  it  is  presumed,  the 
import  of  King  Charles's  letter,  but  that  letter,  if  it  had  been  acted  on,  only  said 
that  William  and  his  heirs  male  should  be  Lords  Barons  of  Slane  during  the  lifetime 
of  Thomas,  his  elder  brother,  who  survived  his  brother  William,  Lord  Slane. 
William,  Lord  Slaue,  was,  after  his  death,  outlawed  for  high  treason,  (18  Charles  L 
1642,)  but  was  afterwards  declared  innocent.  He  died  in  1641,  and  was  succeeded 
by  his  eldest  son  : 

Charles  Fleming,  the  twentieth  Baron  or  Lord  of  the  manor  or  barony  of  Slane, 
became  Lord  Baron  of  Slane.  He  died  in  Italy,  in  1661,  unmarried,  and  was  suc- 
ceeded by  his  brother : 

RandaU  Fleming,  the  twenty-first  Baron  or  Lord  of  the  manor,  or  barony  of 
Slane.  An  Inquisition  taken  at  Navan,  29th  Charles  II.  1676,  finds,  that  Randall, 
Lord  Slane,  had  been  restored  to  his  estates, — and  had  then  three  sons,  Christopher, 
seven  years  five  months  and  seventeen  days  old, — Henry,  six  years  nine  months  and 
sis  days  old, — and  Randall,  three  years  ten  months  and  three  days  old.  Lord  Ran- 
dall, married  first,  Elinor,  daughter  of  Sir  Richard  Barnwall,  of  Crickstown,  Bart., 
by  whom  he  had  an  only  daughter,  Mary,  aged  at  her  father's  death,  eleven  years  six 
months  and  twenty  days,  who  was  first  married  to  Richard  Fleming,  son  of  Sir 
John  Fleming  of  Staholmock,  Knt.,  by  whom  she  had  an  only  son,  James,  who  died 
young  and  unmarried.  She  married,  secondly,  Oliver  O'Gara,  Esq.,  by  whom  she 
had  no  issue.  Said  Randall,  Lord  Slane,  married  secondly,  (5th  September,  1673,) 
Lady  Penelope  Moore,  daughter  of  Henry  first  Earl  of  Drogheda,  by  whom  he  had 
[72]  three  sons  as  above — Christopher — Henry — and  Randall,  and  a  daughter — 
Alice:  the  two  youngest  sons  died  witliout  issue.  Lord  Randall  made  his  will  18th 
Feb.  1674,  and  dying  22d  Oct.  1676,  was  succeeded  by  his  eldest  son. 

Christopher  Fleming,  twenty-second  Baron,  or'  Lord  of  tlie  manor,  or  barony,  of 
Slane,  sat  in  King  James  the  Second's  pretended   Parliament  in    1689,  but  being 
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afterwards  outlawed  and  attainted  for  liif,'ii  treason,  was  deprived  of  all  his  estates; 
he  was,  by  an  Englii^h  Act  of  I'arlianient,  restored  in  blood,  but  not  to:  his  estates, 
(jueen  Anne  issued  a  Queen's  ktter,  in  the  year  1712,  tO'  create  liini  Viscount  Long- 
ford, of  tlie  kingdom  of  Ireland;  but  no  patent  was  issued.     He  had  a  pension  of 
£500  per  annum,  on  the  Irish   establishment,    1707.     The   19th  September,    16M, 
he  married  Anne,  daughter  of  Sir  Patrick  Trant,  Bart.,  by  whom  he  had  an  only 
daughter,  Helen.     He  died  intestate;  and  administration  of  his  effects  was  granted 
13tli  Juno,   1728.     On  his  death  (the  manor  or  barony  of  Slane  having  been   for- 
feited and  sold,  the  Palatine  Barony  l)ecame  annihilated)  the  dignity  of  the  Peerage 
(created  by  the  summons  of  Thomas  Lord  Baron  of  Slane,  in  15fc'5,  which  became  in 
abeyance  on  his  death,  between  his  two  daughters,  Elinor  and  Catherint,  and  which 
abeyance  was  terminated  in  the  summons  and  sitting  of  Cliristopher  Lord  Slane,  in 
1613  and  1615,)  vested  in  Helen,  his  only  daughter,  wiio  died  unmarried  at  Paris, 
in    1748,    wiiereupoii    the    peerage    aforesaid    went   t«    her    aunt,    Alice,    the   o«ly 
daughter  of  Randall,  Lord  Slane,  by  his  second  wife,  who  became  Baroness  of  Slane 
in  her  own  right,  on  the  death  of  her  niece  Helen,  but  did  not  assume  the  title  ;  she 
married  Sir  [73]  (Gregory  Byrne,  of  Tymoge,  in  the  Queen's  County,  Bart.,  by  whom 
she  had  several  children,  viz.  Charles,  the  eldest  son,  died  in  1752,  his  mother  being 
then  alive,  leaving  four  sons,  Dudley,  John,  Caesar,  and  James,  wlio  all  in  succession 
became  barons  of  Slane,  but  did  not  assume  the  title  ;  and  fo.ur  daughters,  Maiy, 
Anne,  Margaret,  and  Frances.     Dudley  died  unmarried  in   1756,  Jobn  and  Caesar 
died  unma.rried  in  Germany,  and  James  was  drowned  in  tJie  River  Liffey,  in  1777, 
unmarried.     The   daughters   also    all   died    unmarried.*     Henry    Byrne,    Esq.,   the 
second  son  of  Sir  Gregory  Bryne,  married  Catherine,  daughter  and  co-heir  of  James 
Eustace,  of  Yeoma.nstown,  in  Kildare,  Esq.,  and  had  an  only  da.ughter,  Catherine^ 
Xaveria,  who,  on  the  death  of  Janievs  Byrne,  in  1777,  became  Baroness  of  Slane.t     She 
married,  in  1762,  George  Bryan,  of  London,  Esq.,  second  son  of  Pierce  Bryan,  of 
Jenkinstown,   in   the  county  of   Kilkenny,   Esq.   (Parish   Register  of   St.   Clement's 
Danes),  by  whom  she  had  George  Bryan,  now  of  Jenkinstown,  Esq.,  her  eldest  sur- 
viving son  and  heir,  and  also  heir  of  Alice  Lady  Byrne,  Baroness  of  Sla.ne,  and  also 
of  the  said  Randall,  Lord  Slane,  William,  Lord  Slane,  and  of  Cliristopher,  Lord  Slane, 
who  either  was  created  a.  peer  by  writ  of  summons  and  sitting  in  Parliament,  in  the 
years  1613  and  1615  ;  or  the  abeyance  of  tlie  peerage  created  by  tlie  summons  and 
sitting  of  Thomas,   Lord  Slane,   in    1585,   between   Elinor  and   Catherine,  the  two 
daugh-[74]-ters  of  said  Thomas,  was  terminated  in  his  favour  by  the  said  summons 
and  sitting  of  said  Lord  Christopher  in    1613   and   1615.     Catherine^Xaveria  died 
19th  Feb.  1779  (entries  in  the  family  missal),  and  was  succeeded  by  her  eldest  son 
Eustace,  who  died  unmarried  in  1786,  and  was  succeeded  by  his  next  brother,  George 
Bryan,  Esq..  who  claims  to  be  Lord  Baron  of  Slane,  on  three  grounds  ;  first,  as  heir  of 
Christopher,  son  and  heir  of  Elinor,  eldest  daughter  and  co-heir  of  Thomas,  Lord 
Slane,  summoned  to  Parliament  in  1585,  the  a.beyance  of  which  title  was  terminated 
by  the  summons  and  sitting  of  said  Christopher   in  the  Parliament  of   1613  ;   or, 
secondly,  as  heir  of  the  said  Christopher,  supposing  such  summons  not  a  termination 
of  tlie  abeyance,  who  was  summoned  and  sat  in  Parliament  in  1613  and  1615,  and  so 
became  a  new  peer;  or,  thirdly,  as  heir  to  William,  Lord  Slane,  second  son  of  said 
Christopher,  who  was  summoned  to  and  sat  in  Parliament  in  1634,  his  eldest  brother 
Tiiomas,  a  Roman  Catholic  priest,  being  then  alive. 
This  case  was  also  signed  by  Mr.  Cramjiton. 

In  1831,  Mr.  Fleming  proceeded  on  his  petition,  and  i)rinted  and  presented  to  tiie 
House  the  following  case  and  argument,  claiming  the  Barony  of  Slane.  as  heir  male. 
The  case,  which  Mr.  George  Bryan  has  submitted  to  the  iiouse  of  peers,  is  founded 
upon  the  allegation,  that  the  barony  of  Slane,  wliich  has  hitherto  been  considered  as 
ONE  ancient  Iriph  barony,  is,  in  reality,  composed  of  six  distinct  peerages  in  fee — 
That  these  peerages,  although  alleged  to  have  been  created  at  six  different  [75] 
periods,  from  1309  to  1634,  in  the  family  of  Fleming,  are  all  now  co-existing  in  the 
respective  heirs  general  of  the  six  individuals  so  ennobled,  and  are  all  entitled  to 

*  Bill  filed  in  Cliancerv  of  Ireland  and  Answer  thereto,  4th  Jan.  1774.     Pa])er 
Case  referring  to  the  above  suit,  found  in  the  possession  of  James  Butler,  Escp 

t   Pedigree  found  among  the  family  papers  of  claimant,  in  the  hand-writing  of 
his  father. 
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precisely  tlie  same  place,  and  precedeucy :  of  wliicL  peerages  Mr.  Bryan  claims  to  be 

entitled  in  his  own  person,  tO'  a  share  of  tlie  fourtJi,  and  the  whole  of  the  fifth  and 
sixth. 

These  crtiitions  are  stated  by  the  case  tO'  have  taken  ]jlace  a,«  follows: 

1st,  The  peerage  of  Lord  le  Fleming,  l.'iO!),  .'ird  Edw.  II.  2nd,  Lord  Fleming, 
1462,  2nd  Edw.  IV.  3rd,  Baron  of  Slane,  Edw.  IV.  4tli,  Lord  Baron  of  Slane, 
1585,.  27th  Eliz.  5tli,  Lord  Baron  of  Slane,  16i;5,  lltli  Jas.  I.  6th,  Lord  Baron  of 
Slane,  1634,  10th  Chas.  I. 

In  opposition  toi  tliis  statement,  the  following  allegations  aj-e  humbly  submitted: 

1st..  That  in  all  and  each  of  these  instances  of  supposed  creation  of  peerage,  the 
individuals  so  alleged  to-  have  been  ennobled,  were  previousl}'  peers  of  the  realm,  and 
Lords  of  Parliament  by  inheritance. 

2d.  That  if  these  individuals  had  not  been  peers  by  inheritance,  the  immediate 
agency  of  an  adequate  legal  and  constitutional  power  so^  tO'  ennoble  them,  has  in  no 
one  instance  been  proved  to  have  intervened  in  these  alleged  creations  of  peerage. 

3d.  That  even  supposing  tlie  power  of  ennobling  commoners  without  the  specific 
sanction  of  the  royal  autliority,  and  of  creating  peerages  by  writ  of  sunmions  to  the 
parlia.ments  of  Ireland,  to  have  legall)-,  and  constitutionally  vested  in  the  option  aiid 
pleasure  of  the  successive  Lords  Lieutena.nt,  and  Lords  Justices  of  Ireland,  and  even 
of  [76]  their  deputies,  who  were  often  themselves  connnoners,  tlio  jiroofs  usuallj' 
deemed  necessary  in  England,  where  peerages  by  writ  actually  exist,  to  substantiate 
such  creations  by  royal  writ  of  summons  toi,  and  sitting  in  parliament  in  virtue 
tliereof,  have  not  been  produced  by  Mr.  Bryan,  in  any  one  instance  of  these  six 
alleged  creations. 

4tli.  That  as  in  every  on©  of  these  supposed  creations  in  fee,  each  alleged  new 
peer  is  shewn  by  Mr.  Bi-yan  himself,  in  his  ca,se,  tO'  have  been  the  male  heir,  not  only 
of  each  preceding  Lord,  but  also  of  Archenbald  le  Fleming,  the  fonnder  of  the  family 
of  Fleming  in  Ireland,  in  the  reign  of  Henry  II.  ;  and  as  each  took  his  seat  accordingly, 
without  question  or  dispute,  amongst  tlie  most  ancient  barons  of  Ireland,  tlie  only 
legal  and  constitutional  inference  is,  that  they  all  succeeded  in  such  character  of 
male  heir,  as  of  right,  to  the  rank  and  precedency  of  their  ancestors. 

5tli.  That  on  the  successive  claims  by  all  these  male  heirs  tO'  the  rank  and  place 
in  parliament,  lield  by  their  ])redece5.sors,  in  no  one  instance  did  the  female  heirs 
of  such  respective  predecessors.,  make  any  objection  to  such  claim,  or  prefer  any  claim, 
on  their  part  to  the  peerage. 

6tJi.  That  the  calling  into  actual  co-existence  sO'  many  baronies  in  fee.  of  the 
creation  and  existence  of  which,  neither  the  crown,  the  legislature  of  Ireland,  nor  the 
parties  concerned,  appear  hitliertO'  to-  have  entertained  the  least  svispicion.  and  to  all 
of  which  have  been  awarded  precisely  tlie  same  rank  a.nd  precedency  in  parliament, 
wo'uld  occasion  considerable  difficulty  as  to  the  future  allocation  of  the  peers  of 
Ireland,  not  only  witli  regard  to  the  five  or  six  peerages  thus  made  [77]  to  branch 
out  from  the  barony  of  Slane,  but  which  would  extend  to  the  numerous  peerages  into 
which  all  the  other  ancient  baronies  of  Ireland  would  be  found  to  be  similarly  sub- 
divided. 

First  alleged  peerage. 

The  only  ground  which  tlie  case  of  Mr.  Bryan  advance?^  to  prove  that  the  dignity 
of  Baron  of  Slane  was  not  a,  Peerage  of  Parliament,  but  a  palatine  honor,  is  that  the 
manor  of  Slane  was,  in  the  reign  of  King  Edward  the  Third,  held  of  the  heirs  of  de 
Lacv  Lord  of  Meath,  by  feudal  service,  although  it  is  fully  admitted,  that  Baldwyn 
and  Simon  le  Fleming,  Barons  of  Slane,  who  are  jiroved  so-  to  have  held  it,  were  Peers 
of  Parliament. 

This  doctrine,  which  would,  contrary  to  all  law  and  precedent,  prove  that  the 
crown  conld  not  confer  the  dignity  of  the  Peerage  in  Ireland  upon  whom  it  pleased, 
is  contradicted  by  Mr.  Bryan's  O'wn  case;  for  if  King  Edward  the  Second  could  en- 
noble Baldwyn  le  Fleming,  it  must  be  admitted  that  the  former  kings  had  the  same 
power  of  elevating  Baldwyn's  ancestors  to  tlie  rank  of  peers. 

No'  evidence  is  produced  in  Mr.  Br3^an's  case,  to.  shew  that  de  Lacy  ever  grafted 
the  manor  of  Slane  to  Fleming.  It  a.ppears  from  Maurice  Regan,  a  contemporary 
historian,  that  Crenoda.  wa.si  conferred  by  de  Lacy  upon  Richard  Fleming,  to  hold  by 
twenty  knights'  fees;  but  Richard  was  not  the  ancestor  of  the  barons  of  Slane,  and 
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81ane  was  never  held  by  knights'  fees,  but  by  the  payment  of  one  penny  a  year  for  all 
manner  of  service. 

Archenbald  le  Fleming,  of  Bratton,  in  Uevonshire,  M-as  one  of  the  leaders  under 
Henry  II.,  in  [78]  the  invasion  of  Ireland.  Besides  his  manors  of  Slane  and  New- 
castle, on  the  river  Boyiie,  he  and  his  son  were  possessed  o>f  the  extensive  manors  of 
Astniaynbeg,  Astmayveynmore,  and  Newcastle  de  Iskertenen,  in  Tipperary,  whicli 
were  held  of  tlie  crown  in  capite.  (Plea  Rolls:,  28tli  Edwa.rd  I.,  1st,  2nd,  a,nd  5tli 
Edward  II.)  Archenbald  was  tlie  first  witness  to^  the  charter  of  Philip  Telynge  to 
his  burgesses  of  Syddan,  which  is  exemplified  in  the  statute  15th  and  16th  Edward 
IV.,  cap.  61,  and  tlie  light  in  which  he  so  added  liis  confirmatory  signature  to'  the 
instrument,  is  sufKciently  explained  by  the  act,  whicli  directs  the  portreve  of  Syddan, 
to  render  his  accounts  annually  to  the  bishop  of  Meiath,  the  abbot  of  St.  Thomas  tlio 
Martyr,  (rector  of  Syddan,)  and  "  le  Baron  de  Slane,  Chief  Seigneur  del  Baronie," 
all  for  the  time  being. 

The  Plea  Rolls,  1st  and  2nd  Edward  11.,  prove  that  he  was  the  father  of  Stephen 
le  Fleming,  who,  in  1185,  with  nine  principal  attendants,  and  fifty  horses,  accom- 
panied Prince  John,  then  appointed  Lord  of  Ireland,  to  take  possession  of  his 
government.  The  shei-ifi  of  Devonshire  charges  66s.  8d.  in  hisi  accounts  for  his 
expenses.  (Pipe  Roll,  L.  .31  Henry  II.)  In  1199,  he  gave  the  king  one  hundred 
shillings  for  a  writ  of  mort  d'  ancestor,  for  thirty  carrucates  of  land,  which  he  sought 
against  Adam  Rudypac,  and  for  ten  carrucates  against  Reginald  le  Poer.  (Oblata 
Roll,  T.  L.  1  John.)  The  suit  against  tlie  former  relateid  to  laiidsi  in  Meatli,  as  from 
the  Plea  Roll,  6tli  Edward  I.,  it  appears  that  the  estates  of  Rudypac  were  on  the 
Boyne.  Tliat  against  Poer  was  for  lands  in  Tipperary.  In  both  cases  the  king  wa," 
the  lord  to-  whom  the  fine  was  paid. 

[79]  Stephen  attended  king  Henry  III.  in  his  first  expedition  into  Gascony,  and 
during  his  absence,  Philip  de  Wignoria  seised  his  possessions  in  Tipperary.  (Plea 
Roll,  1  Edward  II.)  In  the  two  following  reigns,  the  heirs  of  Stephen  took  proceed- 
ings at  law-  for  tJieir  recovery.  Baldwyn,  his  great  grandson,  in  consideration  of  a 
sum  of  money,  relinquished  tO'  Philip  de  Prendergast  by  his  charter,  commencing 
with  these  words,  "  Baldewyuus  le  Fleming,  filius  Kicardi,  Douiinus  de  Slauei,"  his 
rights  to  Newcastle  de  Eskertenen.  (Memorandum  Roll,  4  Edward  II.)  Tlie  other 
estates  were  recovered  ;  but  owing  to  the  English  power  becoming  circumscribed  to 
the  districts  within  the  pale,  they  were  lost  to  his  descendants. 

Stephen  was  succeeded  by  his  son  Baldwyn.  (Plea  Roll,  b  Edward  II.)  In  28th 
Henry  III.,  the  king  summoned  twenty-one  Irish  kings  _and  princes,  and  ten  of  his 
principal  Anglo-Irish  magnates,  or  peers,  amongst  whom  is  Baldwyn  Fleming,  tO' 
attend  him  in  liis  wars  against  the  King  of  Scotland.  Having  made  peace,  he  wrote 
letters  of  thanks  tO'  each  of  tlieiii,  and  requested  to  have  their  sei"vices.in  the  ensuing 
summer;  after  which,  they  should  return  to  Ireland  witli  manifold  honoi-s  and  suit- 
able rewards.  This  writ  establishes  that  in  the  reign  of  Henry  111.,  the  head  of  the 
family  of  Fleming  was  considered  a  magnate  of  Ireland,  and  classed  with  the  other 
great  barons  of  that  kingdom.  (Close  Roll,  T.  L.  28  Henry  111.,  m.  7.  d.)  Baldwyn 
was  succeeded  by  his  son  Richard.     (Plea  Roll,  1st  Edward  11.) 

From  the  succession  of  Ricliard  to  tlie  peerage,  the  descent  of  the  dignity  of  Baron 
of  Slane,  can  be  clearly  traced  by  the  public  records  of  Ireland,  [80]  which,  with  some 
exceptions,  are  extant  from  the  reign  of  Edward  1. 

It  is  objected,  in  Mr.  Bryan's  case,  that  although  Richard  is  officially  styled  Baron 
of  Slane,  yet  that  he  was  not  a,  Peer  of  Parliament.  The  only  ground  for  this  objec- 
tion is,  that  in  the  list  of  a.  Parliament,  stated  by  Sir  Richard  Cox  to  have  been  held  in 
Ireland  in  1295,  his  name  does  not  appear.  The  original  roll,  from  which  the  list 
was  taken,  is  extant  in  the  Tower  of  London.  (Close  Roll,  2  Edward  I.)  The  writ  is 
not  a  summons  to  parliament,  but  a  letter  of  credence  for  John  Wogan,  the  justice, 
directed  to  several  magnates  of  Ireland. 

Richard  Lord  Slane  was  from  tlie  22nd  Edward  I.,  tO'  the  29th  of  the  same  reign, 
in  w-hich  )'ear  he  died,  constantly  engaged  as  a  tenant  of  the  crown  for  liis  manors  in 
Devon,  in  the  wars  which  the  King  w^iged  against  Scotland  and  Wales.  (Close  Rolls 
25th  and  29tli  Edward  1.  Welsh  Roll  22nd  s.anie  reign.)  The  King  most  certainly 
wo  aid  not  have  given  the  Lord  Justice  of  Ireland  a  letter  of  credence  to  a  nobleman 
employed  in  his  service  in  another  country.  It  mav  also  be  remarked,  that  Richard 
Lord  Slane  is  not  the  only  great  Baron  of  Ireland  wliosei  name  does  not  appear  in  the 
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list.  Lord  Cuurcy,  of  Kinsale,  is  not  mimed  in  it,  altlious^rli  liis  heir  male  and  suc- 
cessor, was,  after  a  long  and  solemn  investigation,  adjudged  precedence  above  the 
Lord  of  Kerry,  the  name  of  whose  ancestor,  Maurice  Fitz-Thomas,  appears  in  the 
writ. 

But  if  Lord  Slane  were  not  absent  from  Ireland,  and  if  the  names  of  otlier  great 
Barons  were  not  omitted,  it  is  submitted  that  the  omission  of  his  name  in  such  a 
writ,  could  be  no  evidence  against  [81]  his  Peerage;  the  document  neither  purports  to 
be  addressed  to,  nor  to  name,  all  the  magnates  of  Ireland  ;  it,  and  writs  of  a  similar 
nature,  were  addressed  only  to  tliose,  wliose  services  the  Crown  at  the  time  required. 
Even  in  the  I'arliamemtary  writs  of  summons  of  the  reigns  of  Edward  III.  and  Richard 
II.,  when  the  Peerage  is  admitted  to  have  been  in  existence,  the  name  of  the  then  Baron 
of  Slane  does  not  once  occur. 

The  construction  which  Mr.  Bryan's  case  would  put  upon  the  style  of  "  Baron  of 
Slane  "  in  the  Fleming  family,  is  not  only  unsupported  by  evidence,  but  absolutely 
contradicted  by  the  documents  therein  cited.  In  two  entries  on  the  Pipe  and  Memo- 
rundum  Rolls  of  6th  Edward  I..  Richard  is  styled  '■  Ricardus  le  Fleiming  Baro  de 
Slane."  In  a  cha.rter  enrolled  on  the  Memorandum  Roll  of  the  fourth  year  of  the 
following  reign,  (whicli  is  cited,  but  mistranslated,  in  Mr.  Bryan's  case,  page  7.)  his 
son  and  successor,  styled  himself  ''  Baldewynus  le  Fleming,  tilius  Ricardi,  Dominus 
de  Slane;"  in  another  deed  dated  two  years  subsequently,  he  calls  himself  "  Bal- 
dewmus  le  Fleming,  Baro  de  Slane,"  (Mem.  R.  6  Edw.  11.)  In  tiie  Pipe  Roll  of  the 
foUowing  year,  he  is  styled  "  Baldewynus  le  Fleming  Dominus  de  Slane."  It  is 
proved  by  the  statute,  2  Edward  IV.  cap.  15.  that  Baldwyn's  son,  grandson,  and  grea1> 
grandson,  sat  as  peers  of  parliament  solely  by  the  title,  style,  and  dignity  of  Baron  of 
Slane.  The  act  38  Henry  VI.  cap.  30.  states  that  the  ancestors  of  Lord  Oormanston, 
at  whose  prayer  lx>th  these  statutes  were  passed,  had  from  tlie  time  of  ''  Richard  jaditz 
Roy  d'Engleterre  "  precedence  in  parliament  of  each  Baron  of  Slane,  and  the  statute 
2  Edward  IV.  [82]  (ciip-  15.)  enacts  that  Lord  Gormanston  should  have  precedence 
above  every  Baron  of  Slane  that  ever  should  be.  Finally  tliere  is  not  a  single  record 
in  existence,  in  which  any  otheir  title  of  honour,  save  that  of  Slane,  is  applied  to  the 
head  of  the  family. 

Richard  Lord  Slane,  having  been  killed  in  the  Scotch  wars,  in  29  Edward  I.,  was 
succeeded  by  his  son  Baldwyn,  the  fifth  Baron  of  Slane  and  Peer  of  Ireland,  in  succes- 
sion. It  is  in  the  person  of  this  nobleman,  and  on  the  pretence  of  a  writ  of  summons, 
directed  to  him  in  the  third  year  of  Edward  II.,  that  Mr.  Bryan  would  found  his  first 
peerage  in  feei.  This  writ  is  the  earliest  summons  to  the  parliament  of  Ireland  extant 
on  the  rolls  ;  and  even  had  it  been  the  law  or  custom  of  Ireland,  to  create  peers  by 
writ,  which  for  reasons  to  he  hereafter  stated,  it  is  submitted  it  ne%'er  was,  this  sum- 
mons could  not  have  had  a.  creative  effect,  as  no  evidence  can  be  adduced  to  prove  that 
the  individual  summoned,  was  not  previously  a  peer  of  the  realm. 

The  Roll  itself  contains  evidence  which  clearly  disproves  tlxe  conclusions  attempted 
to  be  drawn  from  the  writ,  by  Mr.  oryan's  case.  After  i<^.  i  g  a  copy  of  the  sum- 
mons directed  to  the  Earl  of  Ulster  ; — in  allusion  to  the  persons  summoned,  it  states  ; 
— that  similar  writs  were:  directed  to  divers  prelates  and  otlier  peers  and  men  in 
Ireland.  In  continuation,  it  says,  that  at  the  appointed  day,  all  those  who  were 
summoned  appeared  before  the  Justice  and  others  of  the  King^s  council  ;  when  a 
petition  on  tlie  part  of  tlie  King  was  read,  praying  the  prelates,  earls,  and  barons, 
and  other  good  men  of  the  community  of  the  land,  who  came  by  [83]  summons  ("  pre^ 
lates,  countes,  e  barons  e  autres  bones  genz  de  la  communiaute  de  la  tre  q  s  [  ] 

venuz  p  somance)  "  to  watch  over  the  welfare  of  Ireland,  etc.  This  decisively  proves 
that  l:)esides  the  earls  and  barons,  various  other  persons  were  summoned  to,  and  sat  in, 
this  parliament;  and  that  these  individuals  were  not  peers,  even  whilst,  they  sat  in 
parliament,  in  virtue  of  their  writs  of  summons.  It  consequently  follows  tiiat  this 
writ  of  summons  could  not  have  created  a  peerage. 

It  is  therefore  confidently  submitted,  that  Baldwyn  and  his  successors,  whose  peer- 
age, in  consequence  of  the  existence  of  official  records,  cannot  be  denied,  must  have 
derived  their  dignity  by  some  other  means  than  the  summons  of  Edward  II..  and  that, 
as  he  inherited  the  dignity  of  Baron  of  Slane  from  his  ancestors,  and  transmitted 
it  to  his  posterity,  he  must  be  ranked  amongst  those  Barons  who  in  their  capacitv  of 
peers  of  the  realm,  with  the  earls,  and  good  gentlemen  who  were  summoned,  ijave 
their  advice  to  the  King. 
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It  is  rather  curious,  tliat  Mr.  BryaJi's  case  (page  10.)  should,  in  opposition  to  the 
beforomentioned  document,  state  "  that  no  evidence  had  been  discover'd  to  shew  tliat 
Bald«yn  attended  this  parliament,  and  it  is  probable  that  he  did  not." 

Baldwyn,  unlike  his  father,  resided  principally  in  Ireland,  and  in  consequence, 
tliere  were  six  writs  of  credeJiice  and  military  summons,  directed  to  him,  with  the 
otlier  ma^ates  of  Ireland,  during  tlie  reign  of  Edward  II. 

It  is  rather  a  proof  of  conscious  weakness  that  Mr.  Bryan  should  base  his  claim 
upon  an  historical  suppression  of  the  utmost  importance  to  his  case. 

In  consequence  of  the  notoriety  of  the  fact  of  [84]  the  continued  male  descent  of  all 
the  existing  ancient  baronies  of  Ireland,  from  the  reign  of  King  Henry  \ii.  to  the 
present  time,  it  tecame  necessary  to  shew  that  a  class  of  [jeerages  in  fee,  was  anciently 
introduced  into  Ireland,  and  Edmond  Spenser  was  fixed  upon  as  the  highest  and  only 
authority  for  this  historical  event.  "  We  are  indebted,"  says  tlie  case,  (page  8.)  "  to 
that  aeute  writer,  for  the  only  light  we  possess  as  to  the  cause  of  this  extraordinan' 
increase  in  the  number  of  the  barons  of  Ireland,  and  the  introduction  of  peerages  by 
writ."  It  tlien  quotes,  amongst  otliers,  the  following  words  from  Spenser,  in  support 
of  this  position:  "  King  Edward  III.  was  advised  to  direct  out  his  writs  to  certaine 
gentlemen  of  the  best  ability  and  trust,  entitling  them  barons,  in  the  next  parliament ; 
by  w^iich  means,  he  had  so  many  barons  in  his  parliament,  as  were  able  to  weigh  down 
the  clergy  and  their  friends;"  but  it  suppresses  tlie  coiiclusion  of  Spenser's  sentence, 
from  which  it  appears  that  the  dignities  accruing  from  these  writs,  were  not  peerages 
in  fee,  or,  indeed,  peerages  at  all ;  "  the  which  barons,  they  say,  were  not  afterwards 
Lords,  but  only  Baronets,  as  sundry  of  them  doe  yet  retayne  the  name."  Thus 
Spenser,  their  ovni  and  sole  authorit}-,  contradicts  tlie  only  fact  which  he  is  produced 
to  prove. 

In  conclusion,  it  may  be  stated,  that  even  upon  the  principles  laid  down  in  Mr. 
Bryan's  case,  it  can  be  clearly  proved  tliat  the  title  of  Baron  of  Slane  was  not  a  pala- 
tine honor.  It  is  admitted  tliroughout  his  case,  that  a  palatine  honor  can  only  exist 
by  the  seisin  of  the  lands  from  which  its  name  is  taken,  and  that  it  became  annihilated 
[85]  by  the  loss  of  tliose  lands.  If,  therefore,  it  can  be  proved  that  a  descendant  of 
the  family,  altliough  in  possession  of  the  manor,  was  not  Baron  of  Slane;  and  that 
another  descendant  of  the  family  was  Baron  of  Slane,  altliough  not  in  the  possession 
of  the  manor  ;  it.  follows  upon  Mr.  Bryan's  own  shewing  that  the  title  of  Baron  of 
Slane  could  not  have  been  a  palatine  honor.  By  the  inquisition  taken  at  Athirdee 
in  1625,  (given  in  evidence  to  the  House,  by  Mr.  Bryan,)  it  w-as  found  that  Christopher 
Lord  Slane  was  succeeded  by  his  eldest  son  Thomas  Fleming,  then  Lord  Baron  of 
Slane;  that  Christopher  had,  by  a  deed  of  settlement,  (recited  in  the  inquisition)  dis- 
inherit..d  his  said  eldest  son,  and  settled  all  his  estates,  including  the  manor  of 
Slane,  upon  William  Fleming,  his  second  son,  upon  whom  they  devolved  accordingly. 
William,  although  in  possession  of  the  manor  of  Slane,  never  was  recognised  by,  nor 
assumed  any  title  of  honor,  until  1629,  wlien^  in  consequence  of  his  elder  brother 
.  having  become  a  fri.  ,,  ,,  :,;  King  granted  him'lne  anticipatoiy  enjoyment  of  the 
"  honor  and  title  of  Baron  of  Slane."  Thus,  tlie  seisin  of  the  manor  of  Slane  did  not 
give  to  its  jiossessor  the  title  of  Baron  of  Slane.  The  Act  .37  Henry  VI.,  cap.  7.  recog- 
nises the  then  heir  male  of  the  family  who  had  succeeded  to  the  exclusion  of  female 
heirs,  as  "  Davy  (David)  Flemyng,  Baron  de  Slane,"  although  it  proves  that  the  King 
was  then  not  only  seised  of,  but  that  he  claimed  the  manor  of  Slane;  it  is  also  proved 
by  another  statute,  (2  Edward  IV.  cap.  15.)  that  David,  althougli  a  peer  of  parliament 
absented  himself  from  the  parliaments  and  great  councils.  Tlius,  the  heir  male  of  the 
family,  although  he  had  not  seisin  of  [86]  the  manor  of  Shine,  and  although  he 
could  not  have  been  created  a.  peer  by  writ  of  summons,  as  he  had  "  absented  himself 
from  the  parliaments  and  great  councils,"  was  recognised  as  Baron  of  Slane,  and  in 
that  capacity,  as  a  peer  of  parliament.  It  may  also  lie  remarked,  that  the  Act  of  7 
Anne,  cap.  53.  which  confirmed  the  forfeiture  of  the  manor  of  Slane,  as  well  as  of  the 
otlier  estate®  of  Christopher,  the  then  Baron  of  Slane,  restored  him  "  to  his  blood  and 
title  of  honor  only." 

It  is  perhaps  unnecessary  to  notice  the  long  statements  o>f  the  de-scent   of  the 

Genevylle  family  in  Mr.   Bryan's  case,   as  it  is  not  alleged  that  any  peerage  was 

derived   through    them.     It   may,   however,   be   stated   that  the   marriage   between 

Baldwin,  Baron  of  Slane,  and  Matilda  de  Genevjdle  did  not  take  place  until  the  4th 
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or  Edward  II.,  (Harleiau  MSy.,  No.  1425.)  tlie  year  after  the  pretended  creatiou 
of  the  peerage  by  writ  of  summons  ;  and  that  accordini;:  to  their  own  pedigree  site 
was  not  a  co-lieir  of  the  family  of  Genevj'Ue. 

The  title  descended  from  Haldwyn,  to  his  sou  Symon,  from  Synion  to  his  son 
Thomas,  and  from  Thomas  to  his  sou  Christopher,  all  of  whom,  it  appeaj-s  by  the 
statute  2  Edward  IV.,  sat  iu  parliament  as  Barons  of  Slane.  The  case  of  Mr. 
Bryan,  in  opposition  to  this  act,  and  eveiy  other  authority,  designates  these  noble- 
men by  a  title  never  before  heard  of,  either  in  tJie  annals,  the  records,  or  the  parlia- 
ments of  Ireland — that  of  Lord  le  Fleming. 

Cliristopher,  Baron  of  Slaue,  died  26  Henry  VI.  He  had  twO'  sons,  Jolm  and 
David.  ,10101  died  iu  his  father's  lifetime,  lea.ving  issue,  Christopher,  successor  to 
his  grandfather,  and  two  daughters,  [87]  Anne  and  Amia.  (Inquisitions,  T.  L. 
26  Hen.  VI.  and  11  Edward  IV.)  Christopher,  the  grandson,  sat  in  parliament,  29 
Henry  VI..  and  died  without  issue  the  36th  year  of  the  same  reign.  It  appears 
from  the  act  37  Henry  VI.,  cap.  16.,  (statute  roll  of  tliat  year)  tliat  it  was  found  by 
two  inquisitions,  (the  one  taken  before  the  barona  of  tJia  Exchequer  in  Dublin,  and 
the  other  in  the  county  of  Louth,)  that  Christopher,  late  Baron  of  Slane,  died  without 
issue,  aud  that  Anne  and  Amia  were  Lis  sisters  and  heirs.  In  that  capacity,  the 
statute  confirmed  tO'  tliem  and  their  liusbands  a  certain  head-rent,  payable  out  of  the 
town  of  Dundalk,  of  which  tlieir  brother  was  in  his  lifetime  seised. 

Second  alleged  peerage :  Christopher,  Baron  of  Slane,  was  succeeded  iu  his  peerage, 
to  tlie  exclusion  of  his  sistei's,  by  his  uncle  and  heir  male  David  Baron  of  Slane, 
who  is  recognised  by  tliat  title  in  a  statute  entered  on  tlie  veiy  same  roll,  with  that 
in  favour  of  his  nieces  (Cap.  7.)  The  act  expressly  states,  tliat  the  crown  under  an 
alleged  right,  not  only  claimed,  but  actually  tlien  had  possession  of  the  manor  of 
Slane.  This  statute,  and  that  in  favour  of  tlie  heirs  general  before  mentioned, 
would  of  themselves,  it  is  submitted,  establish  that  tlie  barony  of  Slane,  was  neither 
a  jieerage  in  f^e  nor  a  palatine  honor.  Had  it  been  the  former,  it  would  have  become 
alieyant  between  the  heirs  general:  had  it  been  the  latter,  it  would  have  been 
anniiiilated  by  the  non-possession  of  the  lauds. 

Yet  it  is  upon  this  hereditary  succession  of  David,  Baron  of  Slane,  and  in  con- 
tradiction to  these  statutes  and  various  other  records,  tliat  Mr.  Bryan's  case,  creates 
its  second  title,  its  firet  abey-[88]-ance,  and  its  first  new  peerage.  The  manner  iu 
which  these  three  points  are  effected  must  be  noticed. 

The  case  states,  (page  8,)  tliat  "  Sir  David  Fleming,  eleventh  palatine  baron,  or 
lord  of  the  manor,  or  barony  of  Slane,  was  summoned  to  parliament  and  sat  therein. 
2  Edward  IV.,  by  the  title  of  Lord  David  Fleming,  Baron  of  Slaue  :  he  is  so  described 
in  tlie  act  of  parliament  passed  to  decide  the  precedence  between  liim  and  Lord 
Gormanston.  It  appears  that  he  was  allowed,  probably  by  the  royal  favour  of  his 
cousin,  King  Edward  IV.,  the  precedence  of  the  original  barony,  then  in  abeyance 
between  his  nieces.  An  act  was  passed  that  he  should  be  pl.aced  after  Lord  Gormans- 
ton, whose  grandfatlier.  Sir  Christopher  Preston,  sat  above  Lord  Thomas  Fleming, 
Baron  of  Slaue,  and  his  grandfather  sat  above  Lord  Simon  Fleming,  Baron  of 
Slane." 

A  reference  tO'  the  act  itself  will  shew,  that  Lord  David,  so  far  from  being  created 
a  new  peer  iu  fee  by  sitting  iu  this  parliament,  absolutely  "'  absented  himself  from 
the  parliaments  and  great  councils," — and  that  he  was  nevertheless  recognised  as 
now  (ore)  Baron  of  Slaue,  and  a  peer  of  parliament  by  descent  ;  aud  that  so  far  from 
having  had  a  new  title  conferred  upon  him,  he  bore  precisely  the  same  title,  dignity, 
and  rank  as  his  predecessors,  Thomas  Fleming,  Baron  of  Slaue,  and  Simon  Fleming, 
Baron  of  .Slane,  who  are  the  same  individual  peei-s  whom  Mr.  Bryan's  case,  in  the 
process  of  subdividing  the  peerage  aud  varying  the  titles,  judged  it  expedient  iu 
the  histO'i-y  of  its  first  barony,  to  designate  as  "  Sir  Thomas  Fleming,  [89]  Kniglit. 
third  Lord  le  Fleming,"  and  "'  Sir  Simon  Fleming,  Knight,  Lord  le  Fleming." 

From  the  statute  of  the  38  Hem-}'  VI.  we  find  that  the  Prestons,  Lords  of  Gor- 
manston, claimed  a  continued  precedency  of  the  Barons  of  Slane,  from  the  time 
'Of  King  Richard  I.,  or  beyond  the  memory  of  man,  in  tlie  exercise  of  their  functions 
of  lords  of  parliament;  and  that  the  parliament  sanctioned  the  right  which  Lord 
Gormanston  claimed  upon  that  ground.  The  "  Richard  jaditz,  Roi  d'Eugleterre," 
named  in  tlie  act,  can,  as  the  words  themselves  imply,  refer  only  to  Richard  I.,  as 

34 


SLANE  PEERAGE  CASE  [1835]  X  BLIGH  N.S. 

Simon  Lord  Slane,  whose  place  in  parliament  is  cited  in  the  statute  2  Edward  IV., 
as  one  of  tlie  proofs  of  tliis  prascriptive  precedency,  died  seven  years  before  the 
accession  of  Kichard  II. 

The  award  to  Lord  David,  by  the  parliament,  of  tlie  place  next  in  rank  to  Lord 
Gormanston,  was  clearly  in  reference  to  a  claim  of  right  advanced  by  him,  as 
derived  from  his  jiredecessors,  and  not  owing,  as  the  case  most  gratuitously  asserts, 
to  die  favour  of  Edward  IV.  For,  on  comparing  the  two  acts  upon  the  subject,  -"iS 
Henrj-  VI.  and  2  Edward  IV.  it  evidently  ajipeai-s,  that  David.  Lord  Shine,  claimed, 
as  his  right,  the  same  place  that  had  been  assigned  to  his  immediate  predecessor. 
Lord  Christopher,  namely,  tliat  .'ibove  Lord  Gormanston  :  but  that  upon  Lord  Gor- 
manston proving,  to  the  satisfaction  of  the  parliament,  tliat  such  phice  bad  Ijeen 
unjustly  awarded  to  Lord  Slane  by  the  undue  partiality  of  the  Earl  of  Ormond, 
the  then  lord  justice,  for  tliat  his  ancestoi-s  had,  from  time  immemorial,  been  allowed 
precedence  of  the  successive  barons  of  Slane;  and  upon  his  proving  that  precedence 
to  have  been  so  en-[90]-joyed  for  above  a  century  back,  tlie  parliament  awarded  to 
Lord  David,  as  his  right,  onl}'  the  precedence  that  had  been  enjoyed  by  his  more 
remote  jiredecessors,  namely,  the  pla«e  next  below  Lord  Gormanston.  But  it  ap]iears 
from  the  setjuel  that  tliis  newly  created  peer  of  the  case,  far  from  imagining  that  he 
owed  either  his  peerage  or  liis  precedency  to  "  favour,"  was  so  unreasonable  as  not 
to  be  satisfied  witli  the  plixce  adjudged  to  him,  liigli  as  it  was,  amongst  the  ancient 
peers  of  Ireland. 

Third  alleged  peerage;  David,  Baron  of  Slane,  died  leaving  a  son,  Thomas, 
his  successor,  and  three  daughters — Anne,  Margaret,  and  Elizabeth.  Thomas  died 
during  his  minority,  and  was  succeeded  in  the  peerage  by  his  cousin  James,  grand- 
son and  nest  surviving  heir  male  of  Thomas  Fleming,  Baron  of  Slane,  mentioned 
in  the  act,  2  Edward  IV.  Thomas,  Baron  of  Slane,  tlie  son  of  David,  died  8th  Decem- 
ber, 11  Edward  IV.,  and  an  act  was  passed  immediately  after  his  deatli,  11-12  Edward 
IV.  (cap.  62.),  stating  tliat  James,  Bai-oo  of  Slane,  had  some  time  before  gone  to 
England,  on  business  specially  concerning  his  inheritance  in  that  kingdom,  and 
gi-anting  him  peruiissiou  to  remain  there  for  on©  year:  a  subsequent  statute,  12-1.3 
Edward  IV.,  cap.  5.,  before  the  expiration  of  the  year,  and  consequently  before  he 
could  have  sat  in  parliament,  declares  him  to  be  "  un  seigneur  et  baron  del  parlia^ 
ment."  In  two  acts  entered  on  the  last-mentioned  roll,  cap.  18.  and  19.,  James. 
Baron  of  Slane,  is  declared  to  be  "  cousin  and  heire  masle  "  of  Thomas,  late  Baron 
of  Slane. 

Mr.  Bryan's  case,  in  opposition  to  these  enactments,  all  of  which  it  cites,  creates, 
upon  the  suc-[91]-eession  of  James  to  his  hereditary  dignity,  a  second  abeyance, 
a  third  title,  and  a  third  peerage:  and  it  ii-sserts  that  James,  who,  as  heir  male  of 
tlie  family,  inherited,  and  transmitted  to  his  successors  the  ancient  parliamentary 
dignity  of  Slane,  was  created  a  peer  by  writ  of  summons  to,  and  sitting  in,  parlia- 
ment in  the  reign  of  Edward  IV.,  although  it  does  not  offer  any  jjroof  tO'  the  House 
as  to  what  parliament  he  was  summoned  to,  or  in  what  parliament  he  sat  during 
that  reign. 

James.  Baron  of  Slane,  was  succeeded  by  his  son  Christopher,  Baron  of  Slane, 
who  died  in  1518,  leaving  an  only  son  James,  his  successor,  and  two  daughters, 
Ellinor  and  Catherine.  (Inquisition,  9  Henry  VIII.)  James,  by  tlie  style  of  '■  Dom- 
inus  Baro  de  Slane,"  is  ranked  next  after  Lord  Birmingham  O'f  Atheni-y,  the 
premier  Baron  of  Ireland,  in  the  list  of  the  peers  who  were  present  in  the  parlia- 
ment of  1541,  which  made  Henn- VIII.  King  of  Ireland.  (State  Paper  Office,  London). 
By  a  deed,  dated  32  Henry  VIII.,  James  settled  certain  lands,  in  default  of  issue 
male  to  himself,  upon  his  sister  Catherine.  He  died  without  issue,  when  she  succeeded 
to  the  estate  so  limited,  which  slie  transmitted  to  her  posterity.  (Bill  and  answer 
in  Chancery,  1577,  and  Inquisition,  10  Elizabeth.) 

Fourth  alleged  peerage:  James,  Baron  of  Slane,  was  succeeded  in  his  peerao-e 
by  his  cousin  Thomas,  the  great  grandson  and  tlien  heir  male  of  James,  tlie  twelftli 
Lord  Slane.  In  1556  he,  as  "  Thomas  Fleming,  Lord  Baron  of  Sla.ne,"  prayed  the 
Lord  Chancellor  that  an  inquisition  might  issue,  to  find  what  lands  had  descended 
to  him  from  his  ancestor  (predecessor)  Sir  James  Fleming,  Knight,  late  Baron  of 
Slane,  which  was,  at  tlie  re-[92]-coniiuendation  of  the  justices,  issued  accordin"-lv. 
(Cliancery  Pleadings).  In  the  next  year  the  Queen  in  a  grant  of  liverj-  styled  him 
■■  Thomas  Fleming,   Baron  of   Slane,   cousin   and   heir  of  James  Fleming,   Kni"ht, 
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late  Baron  of  Slaiie,  deceased."  (Fiant,  20  Elizabeth,  No.  2748).  In  a  royal  com- 
mission, dated  26th  December  in  the  same  year,  (Patent  Roll,)  all  tlie  jjeers  of  the 
pale  and  the  great  officers  of  state  are  appointed  consei^vators  of  the  peace  in  various 
counties.  Among  tlie  former  is  "  Thomas,  Lord  Baron  of  Slane,"  who  is  named 
immediately  after  tlie  viscounts,  and  at  the  head  of  tlie  barons  so  commissioned. 

Contrary  to  all  tliese  evidences,  Mr.  Bryaai's  ease,  on  tlie  death  of  James,  tlie 
fourteenth  I3aron  of  Slane,  ore.ates  a  third  abeyance,  a  fourth  new  title,  and  a  fourth 
peerage  ;  and  in  opposition  to  tlie  tjueen  and  the  highest  legal  authorities,  states  that 
Thoma.s  continued  a  commoner  until  lie  was  summoned  to  Parliament  eight  years 
after  the  date  of  the  aforesaid  letters  patent.  In  the  list  of  the  very  Parliament 
(the  first  held  after  hisi  succession),  by  his  summons  to-  wliicli,  Mr.  Bryan's  case  asserts 
that  he  was  created  a  new  peer,  he  is  ranked  as  the  tliird  Baron  of  Ireland. 

Speaking  O'f  tlie  descent  of  Thomas  Lord  Slane,  and  of  the  pedigree  and  succession 
of  his  cousin  and  suocesso-r,  the  case  of  Mr.  Bryan,  (page  IS.)  says,  "  the  foregoing 
descent  is  proved  by  the  recitals  of  an  inquisition  of  the  40th  Elizabeth,  1597,  taken 
at  Ratoa^th,  before  alluded  to,  whioli  states — '  that  James  Fleming,  of  Stephenstoun, 
died,  and  was  succeeded  by  his  son  Thomas,  who  died  without  issue  male,  9tli  Novem- 
ber, 1597,  and  was  succeeded  by  his  cousin,  William  [93]  Fleming  of  Derpatrick.'  " 
In  the  original  inquisition,  of  which  the  above  pretends  to  be  a  recital,  the  death  of 
James  Fleming,  of  Stephenstown,  is  not  mentioned,  nor  is  it  stated  that  Thomas  suc^ 
ceeded  any  person,  save  James  Baron  of  Slane.  The  following  is  the  passage  of  the  in- 
quisition which  notices  the  death  of  Thomas,  and  succession  of  William  :  "  The  jury 
also  say  upon  tlieir  oa.tlis  that  the  aforesaid  Thomas  Lord  Baron  of  Slane,  died  on  the 
9th  of  November,  A.D.  1597,  without  heirs  male  of  his  body,  and  tliat  all  and  singular 
tlie  lands,  tenements,  and  hereditaments  of  which  he  was  seized  in  virtue  of  the 
aforesaid  charter,  descended  in  remainder  to  William,  now  Lord  Baron  of  Slane." 
Fifth  alleged  peerage : 

Thomas,  Baron  ol  Slane,  died  leaving  two  daughters,  his  co-heirs,  and  was 
succeeded  in  his  peerage,  by  his  cousin  Williaan,  tlie  great-great-grandson,  and  then 
heir  male  of  James,  tlie  twelfth  Lord  Slanev  as  is  proved  by  the  afores.aid  recital 
from  the  Inquisition  40  Elizabeth. 

Mr.  Bryan's  case  is  obliged,  in  consequence,  tO'  assert  a,  fourtli  abeyance,  but  it 
declines  tO'  create  a  new  peerage  or  a  fresh  title,  until  it  arrives  at  the  succession 
of  William's  son  Christopher.  It  became  therefore  necessary  to  shew  tliat  William 
was  not  a.  peer,  and  tlie  following  is  the  metliod  by  which  it  is  attempted  to  accomplish 
this,  object — (p.  18.)  "  William  Fleming,  of  Derpatrick,  (the  I7tli  baroii,  or  lord  of 
the  manor,  or  barony  of  Slane,)  succeeded  his  cousin  in  the  manor,  or  barony  of 
Slane,  of  which  he  had  livery,  3  James  I.,  1605.  He  never  was  summoned  tO',  or  sat 
in,  Parliament,  but  was  called  Baron  of  Slane.  and  Lord  of  Slane,  a>g  are  the  heirs 
of  the  Husseys  Baronsi  of  Gal-[94]-trim,  and  of  the  Nangles  Baronsi  of  Navan  to  this 
day." 

In  no  one  instance  did  the  Crown  ever  recognize  tlie  Husseys  or  Nangles-  as  peers, 
never  were  tlie  privileges  of  the  peerage  conceded  toi  tliem,  never  did  tliey  assume, 
and  never  were  tliey  styled  by,  the  title  of,  lord,  or  lord  baron.  Tliey  are  the  very 
persons  to  whom  Spenser  alludes,  (see  page  84.)  when  he  says,  "  they  were  not  after- 
wards lords,  but  only  baronets,  and  sundry  of  tlieni  do  yet  retain  tliei  name."  Cam- 
pion, Staiiyhurst,  and  Camden,  who^  all  wrote  tlieir  respective  accounts  of  Ireland, 
about  this  time,  gave  lists  of  tliese  "  liaronets  "  or  titular  barons,  as  also  of  the  lords 
of  Parliament.  Classed  among  tlie  former,  are  the  Husseys.  a.nd  the  Nangles,  but  the 
Baron  of  Sla.ne  is  placed  high  among  the  latter,  with  liis  proper  rank  and  precedence. 
The  succession  of  William  to^  the  peerage,  is,  howler,  placed  beyond  dniibt.  In- 
dependently of  the  recital  from  the  inquisition  before  quoted.  King  James,  in  a  grant 
of  livery  dated  in  the  third  year  of  his  reign,  (Patent  Roll  of  that  year)  styles  him 
"  our  well  beloved  and  very  noble  (proenobilem)  subject,  William  Fleming,  Lord 
Baron  of  Slane,  connsin  of  Thomas  Fleming,  Knight,  late  Lord  Baron  of  Slane, 
deceased."  In  1607,  a  bill  was  filed  against  him  by  a  person  of  the  name  of  Evers: 
asi  he  then  resided  at  tlie  Castle  of  Slane,  a  commission  was  issued  from  the  Court  of 
Chancery  directing  the  rector  of  Slane  to  take  the  answer,  "  proenobilis  viri  Willelmi 
Domini  Raronis  de  Slane,  super  honorem  suum."  The  answer  so  taken  upon  honor- 
is returned  as  tliat  of  "  the  Right  Honourable  William  Lord  Baron  of  Slane."     It 
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is  unnecessary  to  remark,  that  to  make  answer  to  [95]  bilk  in  Chancery  upon  honor 
is  tlie  exclusive  privilege  of  tlie  peerage. 

In  the  report  of  Sir  James  Scarlett,  upon  Mr.  Bi-yan's  claim,  appears  the  follow- 
ing passage — ^case,  page  33.)  "  it  was  stated  to  me  that  there  was  no  Parliament 
held  in  Ireland  in  the  interval  between  tlie  year  1597,  when  Thomas  Lord  Slane  died, 
as  above  stated,  and  the  vear  1612,  when  this  William  died.''  It  is  s'lbmitted  that  the 
non-assembling  of  the  Parliament  during  William's  enjoyment  of  tlie  peerage,  which, 
independently  of  the  admission,  can  be  clearly  proved,  is  a  sufficient  reason  for  his 
not  having  sat  in  that  assembly,  and  therefore  is  not  a  conclusive  proof,  as  the  case 
assumes,  that  he  was  not  a.  pieer. 

William  Baron  of  Slane  was  succeeded  by  hisi  son  Christopher,  as  appears  from 
a  grant  of  livery,  wherein  the  King  styles  him  "  Cliristoplier  Lord  Baron  of  Slane. 
son  and  heir  of  William  Lord  Haron  of  Slane,  late  deceased."  (Patent  Roll,  10 
James  I.) 

To  prove,  in  opposition  to  this  record,  that  Christopher  succeeded  his  mother 
instead  of  his  father,  the  following  entry,  from  tlie  "  funeral  entries  of  the  nobility 
and  gentrj'  of  Ireland,"  wasi  produced  by  Mr.  Bryan's  agent  to  the  attorney-general. 
Sir  James  Scarlett,  (case,  page  34.)  "  Ellinor,  daughter  of  Sir  Thomas  Fleming, 
Knight,  Lord  Baron  of  Slane,  died  ye  24th  of  Januarie,  1616;  she  was  wife  to 
Williau)  Fleming,  Lord  Baron  of  Slanei.  and  mother,  by  him,  to  Christopher  Fleming, 
Lord  Baron  of  Slane." 

This  document  in  fact  contradicts  the  veiy  asseition,  which  it  is  here  alleged  to 
have  proved.  In  addition  to  it,  tlie  evidence  of  Lady  Slane  herself  [96]  is  upon 
record.  In  1612,  a  bill  was  filed  by  Walter  Stanley  against  her  and  her  son  Chris- 
topher Lord  Slane,  in  which  tJie  following  passage  occurs:  "And  your  suppliant 
having  desired  the  Right  Honourable  tlie  now  Lord  Baron  of  Slane,  and  Ellinor  Lady 
Dowager  of  Slane,  executors  of  the  last  wiU  and  testament  of  the  said  William,  late 
Lord  Baron  of  Slane,  to  defend  tlie  cause."  The  answer  of  Cliristopher  is  put  in,  as 
that  of  "  Cliristopher,  Lord  Baron  of  Slane,"  and  in  it,  he  states  tJiat  he  is  not  the 
executor  of  William,  late  Lord  Baron  of  Slane:  that  of  Ellinor  is  put  in  as  "the 
answer  of  Elynor,  Lady  Dowager  of  Slane,"  in  it  she  saiys  "  that  the  said  William, 
late  Lord  Baron  of  Slane,  did  disjjose  of  tlie  wardship,"  etc. 

These  documents  are  perhaps  superttous,  as  Mr.  Bi-yan,  in  his  case,  and  Sir  James 
Scarlett,  in  his  report,  not  only  admit,  but  adduce  e\'idenceto  prove,  that  Christopher 
sat,  as  Lord  Baron  of  Slane,  in  Parliament,  in  1613,  three  years  before  his  mother's 
death  (Mr.  Bryan's  case,  page  34.)  They  indeed  confess  that  they  are  at  a  loss  to 
decide,  whether  tliat  sitting  is  to-  be^  considered  as  a.  new  creation  of  a.  fifth  peerage 
in  fee,  or  as  the  descent  of  the  jiretended  fourth  peerage  in  fee,  from  Thomas  to  Chris- 
topher through  his  mother,  who  was  then  living,  and  asserted  herself  to  be  merely 
"  Elynor  Dowager  Lady  Slane,"  as  the  widow  of  William,  Lord  Baron  of  Slane. 

No'  evidence  is  produced  in  support  of  the  hypothesis,  which  the  report  considers 
as  the  only  alternative,  namely,  that  if  Christopher  did  not  succeed  his  mother,  he 
was  created  a  new  peer  in  fee,  by  enjoying  exactly  the  same  title,  place  and  precedency 
in  the  Parliament  of  1613,  which  his  ancestors  [97]  lield  in  tlie  former  parliaments 
of  Ireland.  The  King,  as  has  been  shewn  by  the  recitals  from  tlie  grant  of  liverv, 
recognised  his  succession  to  the  peerage  a  year  before  any  parliament  had  been 
held,  since  that  of  27  Elizal>etli.  In  1615,  his  Majesty  appointed  him  one  of  the 
commissioners  under  tlie  Great  Seal  for  dissolving  the  then  parliament.  The 
temporal  peers  so-  couimissioned  were  Donogli  Earl  of  Tlioniond  :  JenicO'  Viscount 
Gormanston  :  Christopher  Lord  Baron  of  Slane:  Ricliard  Lord  Baron  of  Delviii  ; 
Luke  Lord  Baron  of  Killeen  ;  Cliristoplier  Lord  Baron  of  Howth  ;  Robert  Lni-d  Baron 
of  Trimleston  ;  and  Matthew  Lord  Baron  of  Louth.  In  this  commission  it  is  worthy 
of  remark  that  Lord  Slane  is  placed  in  the  exact  relative  position  amongst  the  mof' 
ancient  barons  which  had  been  adjudged  to  his  predecessor.  David  Lord  Slane,  In 
the  parliament,  2  Edward  IV.  (Commons'  Journals  of  Ireland,  vol.  i.)  In  addition 
to  the  opinion  of  the  crown  and  the  parliament.  Lord  Slane's  own  belief  that  he  had 
succeeded  to  the  peerage  of  his  ancestors,  can  be  adduced.  In  his  answer  to  a  bill 
filed  against  him  in  1618,  when  speaking  of  certain  lands,  he  says,  ''  that  the  same  is 
the  ancient  inlieritance  of  him  and  liis  ancestors  lords  of  Slane,  for  many  hundred 
years."     (Chancery  Pleadings.) 
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The  remarks  u])on  tlie  pretended  sixth  peeraf^c  of  Mr.  Bryan's  case,  will  fall  more 
approjjriatel}'  under  the  next  head,  as  botJi  a.  royal  iu-t,  and  satisf acton'  proof  of  a 
sittinjr  in  parliament,  are  accidentally  introduced  into  the  dist'ussioii. 

The  whole  his.tory  of  these  creations  by  writs  of  sunuuons  tO'  the  Irish  i)arliauients 
becomes  still  uiore  questioaiable,  when  we  examine  tlie  grounds  [98]  upon  which  they 
are  g-ratuitously  assumed.  Mr.  Bryan's  case  supposes,  as  an  undoubted  fact,  that 
tliose  who  summoned  tlie  Irish  parliaments  possessed  tlie  power  of  creating  peers  at 
will.  In  this  assumption  the  case  errs  against  every  principle  botli  of  history  and 
constitutional  law. 

The  most  cursory  perusal  of  any  history  of  Ireland  will  afford  sufficient  evidence 
of  the  fact,  tliat  the  parliaments  of  Ireland  were  summoned,  and  held,  by  tllie  lords 
lieutenant  and  lords  justices,  and  by  tlieir  deputiesi,  at  tlieir  own  option  and 
pleasure,  most  generally  without  the  intervention  of,  or  any  communication  with, 
the  King.  Many  authorities,  historical,  antiquarian,  and  legal,  might  be  cited  in 
proof  of  this  fact;  but  it  is  apprehended  that  the  authority  of  an  Irish  historian, 
together  with  that  of  an  English,  lawyer,  will  be  deemed  sufficient.  "  The  preamble," 
says  Dr.  Leland,  "  of  an  Irish  act,  29th  Henry  VI.  '  declares  that  the  custom 
of  Ireland  is  and  ha.tli  been  time  out  of  memory,  tliat  noi  lieutenant,  deputy,  justice, 
or  otlier  governor,  shall  appoint,  support,  or  iiold  any  parliament  more  than  once 
a.  year.'  This  preamble  shews  that  the  appointment,  of  these  parliaments  was  from 
time  immemorial  by  the  chief  governor  ;  nor  can  we  controvert  the  recital  of  a.nother 
Irisli  act,  11th  Elizabeth,  sess.  3.  ca,p.  8.  'That  before  the  statute  of  Poyning's, 
liberty  was  given  to  tlie  governors  to  call  parliaments  at  their  pleasure.'  AVliether 
this  was  an  inca.utious  deviation  from  ancient  usage,  or  whether  the  liberty  was 
originally  intrusted  to-  the  discretion  of  governors,  seems  not  necessary  to.  determine. 
It  was  exercised  in  the  reign  of  Edward  I.,  frequently  in  the  [99]  reigns  of  Henry 
VI.  and  Edw-ard  IV.,  and  bills  were  ]ia.ssed  or  rejected  by  assent  or  dissent  of  the  lords 
deputies,  delivered  in  the  royal  style,  without  any  previous  communications  with  the 
King."  (History  of  Ireland,  vol.  ii.  Appendix.)  That  this  w,is  not  an  incautious  devia- 
tion from  ancient  usage  appears  from  the  statute  "2  Richard  III.  (cap.  8.)  which,  speak- 
ing of  the  election  of  a  governor  of  Ireland,  enacts,  that  it  shall  be  made  "  according  to 
the  tenor,  usage,  and  execution  of  the  said  statute  of  Henry  fitz  Empress,  with  the 
assent  of  the  nobles  of  tliis  land,  as  is  specified  in  the  same  statute,  upon  ever}-  such 
avoidance  to  choose  a  noble  lord  to  be  governor  and  ha.ve  tlie  government,  as  justice 
of  Ireland,  according  to  the  ancient  usage,  used  and  executed  from  that  time,  and 
that  it  shall  be  lawful  for  such  governor,  so  chosen,  to  hold  parliaments  and  great 
cO'uncils,  and  what  they  shall  do  therein  shall  be  as  good  and  effectual  in  law,  as  if 
done  by  any  other  governor,  in  times  past,  provided  that  such  election  be  made  by 
the  lords  spiritual  and  temporal  and  the  nobles  of  the  land." 

Sir  William  Blackstone  says,  (Commentaries,  vol.  i.  p.  102.)  "  the  original  method 
of  passing  statutes  in  Ireland  wag.  nearly  the  same  as  in  England,  the  chief  governor 
holding  parliaments  at  his  pleasure,  which  enacted  such  laws  as  tliey  tliought  proper.'' 
To  maintain  that,  the  individuals,  who,  at  their  pleasure,  summoned  those  parlia- 
ments, could  ennoble  commoners,  by  issuing  writs  to  them  in  "  the  royal  style,"  and 
could  tlius  crea.tei  as  many  peerages  as  they  pleased,  would,  in  the  first  place,  be 
co.ntrary  to  a  fundamental  maxim  of  consti-[100]-tutional  law,  which  decides.,  that 
no  subject  can  ennoble  a  commoner,  or  create  a  peerage.  JIadox.  in  his  Baronia 
Auglica  (book  i.  cap.  1.)  lays  down  as  a  fundamental  principle  of  the  Constitution, 
that  "  no  man  or  number  of  men,  without  tlie  King  can,  or  ever  could,  ma.ke  an  earl 
or  baron.  Toi  grant  ai  baronial  title  is  an  act  of  regality  inseparable  from  the  crown, 
and  incommunicable  to-  subjects;  that  is,  it  was  never  yet  communicated." 

It  would,  in  the  second  place,  be  contrary  to  every  principle  of  policy  and  common 
sense,  to  suppose  that  a  privilege  so.  peculiar!}'  regal  was  vested  in  men,  the  great 
majorit}'  of  whom  were  theuiiselves  Irish  peers,  or  English  commoners.  If  the  power 
of  creating  peers  had  been  intrusted  to  the  successive  deputies,  who  summoned  and 
held  jiiarl laments.,  when  and  where  they  jileased  in  Ireland,  from  the  reign  of  Henry 
II.  to  that  of  Henry  VII.,  tlie  temporal  peers  of  Ireland  would  not  have  been  reduced 
tO'  the  number  of  fifteen,  wliich  were  all  that  the  latter  monarch  found  in  existence 
on  his  accession. 

Altho'Ugh  Mr.  Bryan  creates  his  first  five  peerages  without  the  intervention  of  any 
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king,  yet  when  in  the  fabrication  of  liis  sixth  peerage,  it  bt'conie.s  impossible  to 
conceal  the  existence  of  the  King's  letter  of  tlie  ;i()th  of  October,  16'29  :  it  is  iiroduced 
only  for  the  purpose  of  treating  tlie  royal  authority  and  signature  with  contempt. 
Tiie  King,  (whether  in  strict  accordance,  or  not,  with  tiie  moderii  usages  of  the 
peerage,  lias  no  reference  to  tlie  present  question,)  at  the  request  of  the  elder  brother, 
the  rightful  baron  of  Slane  grants  to  the  younger  brother,  during  the  lejral  incapacity 
of  tlie  elder,  the  conditional  enjoyment  of  the  ancient  barony  of  [101]  Slane,  with  the 
rank  and  privileges'  riglitfully  attached  to  it.  The  letter  had  merely  an  anticii)atory 
effect,  as  to  his  succession  to  the  peerage,  and  a.  declaratory  ctYect,  a.s'  to  tiit  pa,st  and 
future  descent  of  the  barony  of  Slane  to-  the  iieirs  male,  but  expressly  denies  the  idea 
of  a  new  creation.  The  case  disclaims  the  royal  authority,  nullifies  the  King's,  letter, 
and  creates  a  new  peerage  by  the  sole  authority  of  the  Lord  Deputy:  which  peerage 
it  claims  for  Mr.  Bryan,  in  defiance  equally  of  tlie  royal  will,  as  expressed  in  the 
King's  letter,  and  of  ancient  usage;  both  of  whii'h  had  limited  the  barony  of  Slane 
to  the  male  heirs. 

The  proof  which  it  adduces  of  this  being  a  new  creation,  namely,  tiiat  William  Lord 
Slane  was  introduced  between  two  peers,  evinces  ignorance,  or  misrepresentation, 
of  the  usages  of  the  Irisii  House  of  Peers.  A  reference  to  the  Lords'  Journals  will 
shew  that,  at  the  opening  of  tlie  parliament  on  the  preceding  daj',  every  hereditary 
peer  who  had  not  previously  s.at  had  been  introduced  with  the  same  form  ;  and  as 
no  parliament  liad  been  assembled  for  nineteen  years,  it  wa,s  found  tliat  only  tliree  of 
the  peers  were  entitled  to  be  exempted  from  that  ceremony. 

It  is  evident  from  the  whole  proceedings,  even  as  stated  in  the  Attorney  Generars 
report  (pp.  3-t,  35,  36,  and  37),  that  neither  the  House  of  Peers  nor  the  Lord  Deputy 
treated  tlie  royal  authority  with  tlie  contempt  which  the  report  wo'uld  insinuate,  or 
attempted  to  usurji  the  power  of  creating  peerages,  which  the  reporti  throughout 
assumes  that  they  possessed.  On  tlie  contrary,  in  perfect  accordance  with  and 
obedience  to  tlie  King's  letter,  they  acceded  to  th.e  claim  which  William  Lord  Slane 
[102]  preferred  through  his  counsel :  "  tliat  his  lordsliip  might  take  his  place  in  this 
high  and  honourable  assembly  of  parliament  as  his  said  fatliea-  and  his  ancestors, 
lords  of  Slane,  have  heretofore  done."  Rut  before  issuing  tlie  writ  to  him,  as  heir  to 
his  fatlier,  and  assigning  to  him  tlie  place  and  precedency,  as  Lord  of  Slane,  which  he 
claimed,  tlie  legal  precaution  was  taken  of  presuming  tlie  death  of  the.  elder  brother, 
although  he  was  well  known  to  be  still  living. 

Thus  the  disregard  of  the  royal  authority  and  the  dereliction  of  the  principle 
that  tlie  King  is  the  sole  fountain  of  honour,  which,  according  to  Mr.  Br3'an's  case, 
pervaded  the  whole  system  of  the  government-  and  peerage  of  Ireland,  had  in  reality 
no  existence. 

And  it  deserves  remark  that,  tliroughout  the  whole  of  the  case  and  report,  royal 
agency  is  never  introduced  or  referred  to,  except  for  the  purpose  of  charging  it  witli 
some  illegal,  unjust,  or  arbitrai-y  aet,  such  asi  an,  illegal  us©  of  ''  the  dispensing 
power  "  in  the  distribution  of  peerages,  continued  unjust  neglect  of  tlie  rights  of  heirs 
general,  or  an  arbitrary  invasion  of  the  privileges  O'f  the  peerage,  by  depriving'the 
great  majority  of  the  peers  of  the  right  of  precedency  arising  from  seniority  of 
creation — a  right  which  at  all  periods  has  been  upheld  by  the  peers  of  Ireland  with  the 
most  jealous  vigilance. 

The  third  point  has  been  incidentalh'  shewn  in  the  observations  upon  the  first. — 
It  may  here,  however,  be  gerieraUy  remarked,  tJiat  supposing  such  writs  to  have  liad 
the  effect  attributed  to  them,  the  only  writ  of  summons  produced  in  Mr.  Bryan's  case, 
for  six  peerages,  is  that  of  Baldwin  le  Fleming,  Lord  Slane,  its  supposed  first  peer,  to 
the  parlia-[103]-ment  of  the  3  Edw.  II.,  which,  as  has  been  already  shewn,  was  directed 
to  commonez-s  as  well  as  peers,  without  having  a  creative  effect,  and  the  case  itself 
states  that  "  no  evidence  has  been  discovered  to  shew  tJiat  Baldwyn  attended  this 
parliament,  and  it  is  probable  that  he  did  not."  (P.  10.)  The  parliament  pawn  of 
1585  is  not  a  writ  of  summons,  but  a  list  of  tlie  peers  of  parliament.  No-  evidence  is 
offered  of  any  sitting  in  the  three  first  peerages. — The  secondary  evidence  for  tlie 
fourth  and  fifth  is  derived  from  a  document  in  the  keeping  of  Mr.  Bryan's  peerage 
agent.  Sir  William  Betham.  To  the  summons  and  sitting  of  the  sixtli  is  conceded  their 
due  weight. 

The  fourth  point  includes  three  considerations:    Tlie  conduct  of  the  heirs  male  of 
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the  family  of  Fleming  from  the  earliest  periods  of  record  down  to  the  present  time — 
that  of  the  heirs  general,  at  four  successive  periods,  in  wliich  they  occurred, — and 
lastly,  that  of  the  crown  and  legislature  in  each  case. 

At  what  precise  period,  and  in  wliat  particular  form  of  creation,  the  ancient 
baronies  of  Ireland  originated,  would  now  be  a  question  0|f  as  difficult  solution  as 
that  ol  the  origin  of  similar  peerages  in  Scotland.  Speaking  of  the  latter,  the  Lords 
of  Session  in  their  report  in  17;i9,  to  tlie  House  of  Peers,  upon  the  Peerage  of  Lord 
Fraser  of  Ijovat,  declare  them  to  have  been  created  by  some  "  metliod  that  cannot  now. 
in  matters  so  ancient,  be  with  any  certainty  discovered.  For  a.  great  many  noble 
families  appear,  from  the  rolls  of  parliament,  toi  have  sat  and  voted  in  parliament 
as  lords  of  parliament,  though  no  constitution  of  tlie  peerage,  or  title  of  honour,  under 
wliich  they  [104]  sat,  can  be  now  found  in  the  recoTds."  Lhider  tliese  circumstances 
they  had  adjudged  that  peerage  to  descend,  according  to  ancient  usage,  to  the  male 
heir.     (Book  of  Sederunt,  foliO'  347.) 

From  the  claim  advanced  by  Lord  Gormanston  in  the  parliament  ;i8  Henry  VI., 
and  sanctioned  by  the  act  of  that  parliament ;  from  tliat  of  Lord  Kerry,  sanctioned 
by  tlie  Lords  Commissioners  in  1615  ;  and  from  the  unanimous  judgment  of  the 
House  of  Peers  of  Ireland  in  1721,  in  favour  of  Gerald  Lord  Kinsale,  who  claimed  tlie 
dignity  of  a  peer  of  the  realm  and  lord  of  pai-liament,  as  a  prescriptive  right  which 
had  vested  in  his  ancestors.  "  time  out  of  mind,"  the  ancient  baronies  of  Ireland  may 
justly  be  considered  as  having  existed  from  the  time  of  Richard  I.,  the  period  of  ])re- 
scription.  Tlie  representatives  of  tlie  family  of  Fleming,  from  tlieir  ancient  and 
noble  descent,  and  extensive  possessions  in  both  kingdoms,  would  naturally,  soon  after 
the  invasion  of  Ireland,  be  considered  by  the  crown  amongst  its  nobles,  or  be  speedily 
elevated  to  that  rank.  And,  whether  according  tO'  the  terms  prescribed  in  that 
creation,  or  in  confonnity  with  the  usage  whioli  prevailed  amongst  tlie  other  coeval 
barons  of  Ireland,  whose  peerages  of  equally  unascertained  origin  have  descended  to 
the  present  time  exclusively  in  the  line  of  tlieir  male  heirs,  the  male  descendants  and 
representatives  of  Archenbald  le  Fleming,  who  settled  in  Ireland  in  tlie  reign  of  King 
Henry  II.,  have  equally  with  the  male  heirs  of  tlie  families  of  Birmingham,  Courcy, 
Fitzmiuirice,  and  Preston,  always  succeeded  ivs  a  matter  of  right  to'  the  prescriptive 
enjoyment  of  the  rank  and  dignity  of  peers  of  the  realm  and  lords  of  parliament. 
Nor  [105]  does  it  appear  that  any  opposition  was  ever  made  to  such  prescriptive  right, 
either  by  the  legislature  or  by  tlie  successive  heirs  general  of  the  family  of  Fleming. 

It  has  been  shewn  above,  that  the  respective  heirs  male  of  Christopher  the  nintli 
lord,  of  Thomas  the  eleventh  lord,  of  James  the  fourteenth  lord,  and  of  Thomas  the 
fifteenth  lord,  all  succeeded  immediately  upon  the  demise  of  their  predecessors,  with- 
out hesitation,  without  opposition,  and  without  acknowledgment  of  any  favour  con- 
ferred, to  all  the  honours  and  privileges  prescriptively  annexed  to  the  ancient  peerage 
of  Slane.  In  the  case  of  the  succession  of  David  the  tenth  lord,  as  next  heir  male, 
the  parliament  did  not  allow  him  the  place  which  he  claimed  above  Lord  Gormanston, 
because  the  latter  proved  tliat  such  precedency  was  not  his  right;  but  it  adjudged  to 
hini  the  next  place,  namely,  that  which  his  ancestors,  from  time  out  of  mind,  liad 
enjoyed.  In  tlie  instance  of  the  succession  of  James  the  twelfth  lord,  he  was  im- 
mediately after  tlie  death  of  his  predecessor  Tliomas,  although  absent  in  England, 
recognised  as  a.  peer  of  parliament,  and  appointed  sheriff  of  Meath  by  statute. 
Immediately  on  the  death  of  James  the  fourteenth  lord,  without  issue,  but  leaving 
two  sisters  his  co-li^irs,  a  royal  commission  was  issued,  in  which  Thomas  the  fifteenth 
lord,  and  next  heir  male,  by  the  style  and  title  of  Thomas  Lord  Baron  of  Slane,  is 
named  next  after  the  Viscount  Baltinglas,  and  above  all  the  other  ancient  barons  of 
the  pale.  This  is  tlie  Thomas  from  whose  pretended  creation  in  fee  by  writ  of 
summons  to  the  parliament  of  1585,  eight  years  subsequent  to  the  date  of  this  com- 
mission, [106]  Mr.  Bryan's  claim  to  tlie  peerage  originates.  In  a  royal  commission  to 
dissolve  the  parliament  of  1615.  Christopher  the  seventeenth  lord  Slane,  another  of 
Mr.  Bryan's  new  peers,  is  named  in  the  same  place. 

In  no  one  of  these  instances  is  the  least  intimation  given  that  such  precedency 
was  allowed  as  a  favour  ;  on  the  contrary,  every  authority,  both  parliamentary  and 
historical,  concur  in  proving  that  such  rank  and  precedence  were  uniformly  claimed 
by  the  male  heirs  of  tlie  family  of  Fleming,  and  allowed  as  a  riglit  inherited  from 
their  ancestors,  the  succes.sive  barons  of  Slane.     So  jiertinaciously,  indeed,  did  they 
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assert  those  rirrkts,  that  in  1462,  Da.vid  Lord  .Slaiie  would  not  a(;(iuiesce  in  the 
decision  of  the  parliament,  and,  as  is  provud  by  the  aet  2  Edward  IV.,  refused  to  take 
the  seat  adjudg-ed  to  him.  Nor  does  it  a.pj)ear  that  he,  or  James  the  twelfth  lord, 
the  male  heir  and  successor  of  his  son  Thomas,  the  eleventh  lord,  who  died  in  his 
minority,  ever  bowed  to  that  decision,  or  took  tlnjir  seats  in  parliament,  until 
Edward  IV.  removed  the  cause  of  dissension,  by  creating  Lord  Gormanston  a  viscount 
by  patent.  With  similar  feelings,  Christopher  the  seventeenth  lord  Slane.  the 
supposed  new  baron  of  tiie  tifth  creation  of  the  case  and  report,  so  far  from  evincing 
gratitude  tO'  tlie  Lord  Deputy  for  the  peerage,  which  Mr.  Bryan  alleges,  had  been 
■conferred  upon  him  by  that  officer  of  the  Crown,  and  for  the  act  of  gross  injustice, 
towards  the  great  majority  of  the  peers  of  Ireland,  that  had  been  committed  in  his 
favour,  by  giving  him  a.  place  amongst  the  ancient  barons,  tO'  which,  as'  a  new- peer,  he 
could  have  no  rightful  claim,  (and  to  which,  if  the  supposed  new  barony  [107]  "f  1585 
was  then  in  a.beyance  between  his  aunt  and  his  mother,  wliich  is  the  other  alternative 
of  the  Attorney  General's  report,  he  had  no  claim  at  all,)  refused  in  the  parliament 
of  161-'i.  to  sit  below  the  Lord  of  Kerry,  the  third  baron  of  Ireland.  The  decision 
upon  this  dispute  is  to  be  found  in  the  book  of  cases  of  precedenc}-,  alread}'  produced 
before  the  house  by  Mr.  Bryan.  The  Attorney  General  in  his  report  is  at  a  loss  to 
decide  whether  his  sitting  u]ion  tiiis  occasion  created  a  new  peerage  in  him,  or  was  a 
tei-mination  of  the  abeyance  between  his  aunt  and  his  modier,  who  were  both  still 
living.  In  either  case  there  was  not  a  peer  named  in  the  coniiuission  for  the  dissolu- 
tion of  this  parliament,  formerly  referred  to,  who  would  not  have  been  entitled  to  a 
precedency  far  above  him.  ' 

The  other  two  considerations  may  be  briefly  stated.  It  appears  extraordinarj* 
that,  during  a.  space  of  .'i71  years,  namely,  from  the  commencement  of  the  supposed 
abeyance  between  the  two  co-heirs  of  Christopher  Lord  Slane  in  1457,  to  the  period  of 
Mr.  Bryan's  claim  in  1S"28,  all  the  various  co-heirs  of  the  respective  Lords  Slane,  who 
were  niostl_y  married  to  men  of  rank,  influence,  and  wealth,  should  have  remained  so 
ignorant  of  tlie  important  rights  and  privileges  whicli  they  carried  with  them  into 
the  respective  families  into  which  they  married,  and  tiiat  their  husbands  and 
descendants  should  have  acquiesced  so  quietly  in  the  successive  extravagant  pre- 
tensions of  the  resijective  new  barons  of  Slane,  to  tlie  rank  and  privileges  of  the 
ancient  barony,  which  were  always  so  liberally  but  so  unjustly  awarded  to  them, 
and  which  could  be  rightfully  claimed  only  by  such  respective  heirs  general. 

[108]  But  it  is  stiU  more  extraordinarj'-  that  the  Crown,  the  various  lords  deputy, 
and  the  successive  legislatures,  who'  must  have  been  perfectly  aware  of  the  principles 
by  which  baronies  in  fee  are  regulated,  should  have  countenanced  and  been  parties 
to  such  a  continued  series  of  flagrant  acts  of  injustice  and  oppression. 

This  course  was  repeated  by  the  government  in  the  last  case  oif  default  of  male 
issue  in  tlie  barons  of  Slane,  which  occurred  in  the  instance  of  Christopher  Fleming, 
twenty-second  baron  of  Slane,  who,  having  taken  part  with  King  James  II.,  w-as  out- 
lawed, and  forfeited  liis  honours  and  estates  :  but  by  act  of  parliament,  8  Anne,  (cap. 
53.)  was  restored  in  blood  and  to  the  ancient  barony  of  Slane,  although  not  to  his 
estates  :  and  was  afterwards  advanced  to  the  dignity  of  Viscount  Longford.  He  died  on 
the  24tli  of  July,  1726,  leaving  an  only  child,  Helen.  But  altliough  it  is  the  hiw  of 
the  descent  of  a  barony  in  fee,  that  when  there  is  only  one  female  lieir,  it  is  vested  ol' 
right  in  such  heir,  and  consequently  after  tlie  death  of  the  fatlier  of  the  said  Helen, 
who  had  been  restored  to  "  his  blood  and  title  of  honour  only ;''  if  the  barony  of  Slane 
had  been  a  barony  in  fee,  she  was  of  right  Baroness  of  Slane;  yet  the  government 
never  considered  her  as  entitled  either  to  the  ancient  barony  of  Slane,  nor  to  any  of 
the  baronies  which,  according  to  Mr.  Bryan,  have  more  recently  emanated  from  it : 
on  the  contrary,  the  pension  of  £50  a  year,  whicli  was  granted  to  her,  was,  until  her 
death  in  1748,  paid  to  her  simply  as  "  Helen  Fleming,  daughter  of  the  late  Lord 
Viscount  Longford."     (State  Papers,  Dublin  Castle.) 

The  consequences  which  would  inevitably  ensue  [109]  from  the  adoption  of  tlie 
principle  upon  which  Mr.  Bryan's  claim  is  founded,  are  too.  manifest  to.  require 
much  illustration.  If  it  be  once  established  that  the  usage  which  has  prevailed  in 
Ireland  for  sO'  many  centuries,  namely,  that  of  determining  the  descent  of  its  ancient 
baronies  exclusively  to-  the  male  heirs  of  their  original  possessors,  is  now  tO'  be  super- 
seded by  tlie  usage  of  England,  which  arose  from  circumstances  totally  dissimilar — 
if  it  be  decided  that  the  writs  of  summons  issued  for  500  years  past  to  the  parliaments 
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of  Ireland,  which  were  assembled  at  the  option  of  subjects  not  authorised  to  create 
peerages,  ennobled'  tlie  individuals  so  sunimouied,  ajid  created  peerages  in  fee 
descendible  to  right  lieirs — and  this  can  not  be  refused  if  Mr.  Bryan's  claim  be 
allowed  ;  tliat  decision  will  be  equivalent  to  tlie  immediate  and  simultaneous  creation 
of  at  least  200  peerages,  of  tlie  existence  of  which,  neither  the  legislatures  of  ])ast  times 
nor  the  jiarties  concerned  have  been  hitherto  at  all  aware. 

But  witJiout  recurring  to  tJiose  who-  would  be  entitled  to  claim  peerage,?  in  virtue 
of  such  creations  previously  to  the  accession  of  King  Henr}^  VII.,  endles,s  confusion 
would  arise  in  tlie  present  peer.age  of  Ireland.  The  Baron  of  Triuilestoii  would  take 
precedency  of  aU  the  hitherto  supposed  ancient  barons,  who  now  rank  above  him  ; 
for  tliey  would  in  such  case  descend  amongst  the'  junior  barons,  and  be  entitled  to 
rank  only  according  to  the  dates  of  the  summons  and  sitting  of  the  last  heir  male  who 
succeeded  in  preference  to  the  heirs  general  j  but  Lord  Trimleston,  sO'  far  from  gain- 
ing precedency  by  the  change,  would  be  placed  considerably  below  his  present  place; 
as  a  [110]  whole  multitude  of  individuals  who  are  now  supposed  to  be  commoners, 
but  who  are  the  right  heirs  of  the  various  peers  who  were  so  summoned  before  the  date 
of  hisi  patent,  would  take  precedency  of  his  Lordship.  One  instance  will  be  sufficient 
to  illustrate  the  point. — De  Courcy,  Lord  Kinsale,  would  descend  fro-m  his  present 
elevated  position  in  tlie  baronage,  and  be  ranked  only  according  tO'  the  date  of  the 
summons  to  his  grandfather  who  has  hitherto'  been  supposed  to  have  succeeded  to  that 
ancient  barony  as  heir  male,  in  1762  ;  whilst  the  various  right  heirs  of  previous  lords 
of  Kinsale  would  be  placed,  some  above,  and  others  below  Lord  Trimleston  ;  unless 
all  tlie  heirs  general  claimed  the  Same  precedenc}'  which  was  allowed  to  their  respec- 
tive ancesto'i-s,  in  which  case  it  might  be  found  difficult  to  reconcile  their  various  pre- 
tensions. 

Anotlier  inevitable  consequence  of  allowing  Mr.  Bryan's  claim,  would  be  tO'  de- 
prive the  Duke  of  Leinster,  the  Marquesses  of  LansdoAviie,  Westmeatli,  and  Ormonde, 
tlie  Earls  of  Fingall  and  Howtli,  and  Lord  Kinsale,  of  their  splendid  ancient  baronies, 
which  they  now  enjoy  solely  as  the  male  heirs  of  their  predecessors ;  as  not  one  of  their 
lordships  is  the  heir  general  of  the  person  in  whom  tlieir  respective  dignities  vested 
in  the  reigii  of  Henry  VII. 

It  is  alleged  in  the  case  and  report,  that  Alice  Lady  Byrne,  was  the  sole  heiress  of 
Helen  Fleming,  the  only  child  of  Christopher  Viscount  Longford,  and  twenty-second 
baron  of  Slane;  but  it  appears  from  the  Abbe  Mo  Geogliegan,  who'  was  cotemporaiT 
with,  and  seems  to  have  been  personally  cognisant  of  the  facts  which  he  states  that  Mary 
[111]  Fleming,  the  elder  sister  of  Alice,  did  not  die  without  issue.  That  historian  says 
"  Oliver  O'Gara  was  descended  from  the  ancient  house  of  the  O'Garas  of  Coolavin.  in 
the  county  of  Sligo,  in  Ireland.  The  revolution  in  that  kingdom  having  compelled 
him  to  follow  the  fortunes  of  his  king  intO'  France,  he  married  Mary  Fleming, 
daughter  of  the  Lord  Baron  of  Slaiie',  the  eighteenth  peer  of  Ireland  of  his  family. 
O'Gara  had  four  sons  by  this  marriage.  The  three  eldest  having  entered  into  the 
service  of  Spain,  the  first  died  there  with  the  rank  of  brigadier-general  :  the  second  is 
colonel  of  the  regiment  of  Hibernia,  and  the  third  lieutenant-colonel  of  the  regiment 
of  Irlandia.  His  conduct  at  the  battle  of  Veletti  attracted  on  him  the  notice  of  his 
Catholic  Majesty,  wliO'  rewarded  him  with  a  coiumandery  of  the  order  of  Calatrava. 
The  fourth  son  of  Oliver  O'Gara  having  attached  himself  to  the  service  of  Leopold 
Duke  of  Lorraine,  that  prince  honoured  him  with  the  charge'  of  master  of  the  horse 
to  his  twO'  sons,  O'f  who'in  the  eldest,  when  be  became  emperor,  raised  him  tO'  the  rank  of 
one  of  his  privy  councillors,  and  appointed  him  controller  of  the  household  of  the 
princess,  his  sister,"  (Histoire  de  I'lrelande  par  M.  I'Abbe  Mac  Geoghegan,  vol.  iii. 
p.  751,  note.) 

Mr.  Bryan  in  his  petition  (page  25.)  admitteid  the  existence  of  the  youngest  of  these 
sons,  Clia.rles ;  but  upon,  discovering  that  the  mother's  will  did  not  mention  any 
children,  he  was  omitted  in  the  case  and  report. 

Now  that  a  poor  widow  who  had  four  sons  enjoying  high  rank  and  emoluments  in 
foreign  sei-vices,  should  have  deemed  it  unnecessary  to  divide  [112]  the  few  pounds  of 
which  she  died  possessed,  amongst  them,  and  should  have  preferred  bestowing  that 
small  pittance  upon  those  who  had  attended  lier  declining  years  and  death  bed,  may 
appear  not  a  sufficient  proof  of  the  non-existence  of  four  pei-s;ons  whose  lives  and 
fortunes  are  so  circumstantially  detailed  by  a  cotemporarj'  historian  of  approved 
veracity. 
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But  without  enterintr  further  into^  the  circuiustanctw  of  Mr.  Aryan's  iiedifrree, 
the  present  petitioner  liunibly  contends,  that  even  adniittinjj:  that  Mr.  Bryan  has 
proved  himself  to  be  the  heir  of  Helen  Fleming,  the  only  child  of  Christopher  Lord 
Slane,  and  Viscount  Longford,  that  lady  could  inherit  or  convey  tO'  her  heirs  only 
that  which  her  father  himself  was  entitled  to.  Now  Christopher  Lord  Slane  evidently 
possessed  the  ancient  barony  of  Slane,  sucli  as  he  inlierited  it  from  his  ancestors,  (for 
it  is  not  pretended  tliat  any  ueiw  barony  was  created  in  his  person)  and  such  as  it  had 
been  enjoyed  b}^  his  predecessors,  with  the  same  rights,  privileges,  precedency,  and 
limitations,  with  which  it  liad  been  awarded  to  them  by  thei  parliament  of  1-162  and 
by  the  King's  letter  of  1629. 

He  so  inherited  it  as  a  barony  in  fee,  or  as  a  barony  in  tail  male.  If  he  enjoyed 
it  as  a  barony  in  fee,  he  succeeded  tO'  it  without  right,  and  consequently  could  convey 
no  right  in  it  tO'  his  daughter  :  for  tlie  right  tO'  the  barony  of  Slane  would  in  that  case 
have  vested  in  the  descendants  of  tlie  previous  heii-s  geiieraL 

If  he  succeeded  to  it  as  a.  barony  in  tail  male,  (as  it  is  humbly  submitted  has  been 
shewn)  the  [113]  said  Helen  ha,s  evidently  no'  right  to  it,  and  consequently  could  im- 
part no  right  to  her  heirs. 

Whatever,  therefore,  be  the  nature  of  tlie  barony  of  Slane,  whether  it  be  a  barony 
in  fee,  or  a  barony  in  tail  male,  it  is  humbly  submitted  that  Mr.  Bryan  can  have  no 
just  pretensions  tO'  it. 

As  a  reply  to  the  arguments  a.nd  case  of  Mr.  Fleming,  an  additional  case  was  pre- 
sented to  the  House  on  behalf  of  Mr.  Ihyan.     The  argument  was  as  follows:  — 

The  House  is  noiw  called  upon  to  determine,  for  the  first  time,  whether  the  ancient 
baronies  of  Ireland  are  governed  by  the  same  jirinciplcs  of  law  as  the  ancient  baronies 
by  writ  in  England  :  or  whether  (notwitlistanding  that  all  dignities  of  Ireland  were 
derived  from  the  same  fountain  of  honour  as  tho%se  of  England,  and  that  the  common 
law  in  both  countries  is  the  same)  there  be,  as  Mr.  Fleming  alleges,  a  peculiar  law 
that  regulates  the  descent  of  Irish  baronies. 

As  tlie  common  law  of  Ireland  is,  and  always  has  been,  the  same  as  the  common 
la.w  of  England,*  [114]  and  as  there  is  no  statute  controlling  the  creations  or  descents 

*  Matthew  Paris  states,  that  "  Henry  tlie  Second  granted  the  laws  of  England  to 
the  people  of  Ireland,  wliicli  were  joyfully  received  by  them  all,  and  confirmed  by  the 
king,  he  having  first  received  tlieir  oaths  for  the  observance  of  them." 

The  probability  of  Heiny  tlie  Second  ha,ving,  by  statute,  established  tliti  Courts 
of  English  law  in  Ireland,  whilst  he  was  in  that  countiy,  appears  by  the  following 
copy  of  a  writ  of  the  6th  of  John  (on  the  patent  roll  in  the  Tower) :  — 

"  Re.x  Justieiario',  Baronibus,  Militibus,  et  omnibus  fidelibus  Hibeniie,  etc.  salu- 
tem.  Sciatis  quod  dedimus  potestatem  Justiciario  nostro'  Ilibemie,  quod  brevia, .sua 
current  per  totam  terrain  nostram  et  potestateau  nostrani  Hibernie,  scilicet,  breve 
de  recto,  de  feodo  dimidio'  militis,  et  infra,  et  de  morte  antecessoris,  similiter  de 
feodo  dim.  mil.  et  infra,  et  erit  terminus  de  morte  anteces.soris  post  transfretationem 
Henrici  regis,  patris  nostri  de  Hibernia  in  Angliani.  Et  l>reve  de  nova  disseisina 
cujus  erit  terminus  post  primam  coronationem  nostram  apud  Canluaria.m.  Et 
breve  de  fugitivis  et  nativis  inde  erit  terminus  post  captionem  Dublin,  et  breve  de 
divisis  faciendis  Inter  duas  villas,  exceptis  baronibus.  Et  ideo  vobis  mandamus, 
et  firmiter  precipimus,  quod  haec  ita  fieri  et  fimiiter  teneri  per  totam  potestatem 
noetram  Hibemiiae  faciatis.     Teste  meipso' apud  West.u'i.  11  die  Novembris." 

The  great  charter  of  liberties  of  .loliu  was  transmitted  to  Ireland  in  tlie  12th  Hen. 
III.  1227,  and  the  Lord  Justiciaiy  was  tlien  commanded  to  call  before  him  the  Arch- 
bishops, Bishops,  Earls,  Barons,  Knights,  and  Freeholders,  etc.,  and  to'  command 
them  to  hold,  observe,  and  put  in  force  the  sa.id  laws  and  customs  of  England,  and 
also  to  cause  proclamation  to  be  made  in  every  county  of  Ireland  that  the  said  laws 
and  customs  should  be  obsei-ved  and  obeyed.     The  writ  for  that  purpose  is  as  follows : 

"  Rex  dilecto'  et  fideli  suo'  Richardo  de  Burgo^  JusticiariO'  suo'  Hibernie,  salutem. 
Mandamus  vobis  firmiter  precipientes,  cjuatenus  certo  die  et  loco,  faciatis  venire 
coram  vobis  arcliiepiscopos,  episcopos,  abbates,  priores,  comites,  et  barones,  milites, 
et  libere  tenentes  et  ballivos  singulorum  comitatuum,  et  coram  eis  publice  legi  faciatis 
Cartani  domini  Joliannis  Regis,  patris  nostri,  cui  sigillum  suum  appensum  est,  quam 
fieri  fecit  et  jurari  a  Magnatibus  Hil>erinie  de  legibus  et  consuetudinibus  Anidio 
observandis  in  Hibernia.     Et  precipiatis  eis  ex  parte  nostra  quod  leges  ilhis  et  con- 
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of  peerages  of  Ireland,  those  dignities  [115]  must  be  presumed  to  liave  been  created 
by  the  same  means,  and  be  subject  tO'  jiretisely  the  same  [116]  rules,  as  to-  eujoyuxent 
and  descent,  as  peerages  of  England.  The  only  modes  recognised  by  law  by  which 
English  peerages  have  ever  originated  or  been  created,  are,  at  an  early  period,  by 
tenure  and  by  charters ;  and,  subsequently  to  tlie  reign  of  Heniy  the  Third,  by  writ, 
and  by  patent,  or  charter. 

Upon  the  question  of  tenure,  very  little  need  be  said.  Neither  of  the  claims 
before  the  House  is  founded  upon  the  barony  of  Slane  being  a  barony  by  tenure; 
and  although  Mr.  Fleming  has  put  in  evidence,  with  the  view  of  proving  that  the 
tenants  of  the  lordship  of  Slane  were  barons  of  the  realm  at  a  period  when  that 
dignity  could  only  have  existed  by  tenure,  it  does  not  appear  how  this  (supposing  it 
were  established)  could  benefit  his  case. 

The  tenure  of  the  naanor  of  Slane  never  could  have  rendered  its  possessor  a  baron 
of  the  realm,  [117]  since  it  was  not  held  in  capite  of  the  Crown,  but  was  a  subinfeuda- 
tion of  the  palatiine  lord  of  the  county  of  Meath  ;  and  the  heirs  male  of  the  Fleming 
family  were  summoned  to  parliament  as  peers  when  they  were  not  seised  of  that 
manor.  But,  allowing  that  the  lordship  of  Slane  did  render  its  possessor  a  baron 
of  the  realm  at  an  early  period  (a  point  which  is  by  no  means  conceded),  it  does  not 
appear  in  what  way  that  circumstance  bears  upon  Mr.  Fleming's  claim.  If,  as  it  is 
alleged,  the  barony  of  Slane  was  originally  a  territorial  honour,  and  the  writs  sub- 
sequently addressed  to  the  Fleming  family  did  not  create  an  hereditary  dignity,  the 
inference  is  unavoidable  that  it  must  still  be  a,  barony  by  teiiure,  in  which  case  the 
title  belongs  neither  to  the  heir  male  of  the  family  nor  to  the  heir  general ;  but  was 
extinguished  on  the  escheat  of  the  land  to  the  Crown,  by  the  attainder  of  Christopher 
Lord  Slane. 

Had  Mr.  Fleming's  claim  been  founded  on  tenure,  it  would  have  been  intelligible, 
and  might  easily  be  answered  ;  but  he  re.i)udiates  tenure,  he  repudiates  a  patent,  and 
he  repudiates  writs  and  sittings  in  parliament,  as  the  modes  b}^  which  the  barony 
was  created,  and  rests  his  pretensions  on  a  species  of  creation  under  which  no 
dignity  ha«  ever  hitherto  been  claimed  either  in  England  or  Ireland — that  of  "  pre- 
scription :"  he  points  out  what  is  the  course  of  descent  of  baronies  by  "  prescription," 
and  says  that  they  are  inheritable  by  male  heirs  alone,  founding  this  peculiar  mode 
of  descent  upon  an  assumed  analogy  to  the  descent  of  "  feudal  baronies." 

Neither  "  feudal  baronies,"  nor  any  other  honours  in  England  or  Ireland,  were 
ever  confined  [118]  to  heirs  male,  until  more  than  100  years  after  the  period  to 
which  he  assigns  the  creation  of  the  barony  of  Slane ;  all  the  lands  in  Ireland,  as  well 

suetudines  in  carta  predicta  contentas  de  cetero  firmiter  teneant  et  observant.  Et 
hoc  idem  per  singulos  comitatus  Hibernie  clamari  faciatis  et-  teneri,  prohibentes 
firmiter  ex  parte  nostra  et.  super  forisfacturam  nostrani  ne  quis  contra  hoc  mandatum 
nostrum  venire  presumat ;  eo  excepto  quod  nee  de  morte  nee  de  catallis  Hibernensium 
occisoruni  nihil  statuatur,  ex  parte  nostra,,  citra.  quindecim  dies,  a  die  Sancti 
Michaelis,  anno  regni  nostro  12"  super  (]uo  respectum  dedimus  magnatibus  nostris 
Hibernie,  usque  ad  terminum  predictum.  Teste  meipsO'  apud  Westm.  8  die  Maii, 
anno  regni  nostri  12°." 

In  tlie  same  year,  the  King,  according  to  Matthew  Paris,  appointed  Sheriffs  and 
other  ministers  to  govern  the  people  of  Ireland  according  to  the  law  of  England,  and 
to  that  end,  "  Ipse  duxit  secum  viros  discretes  et  lege  peritos,  quorum  communi  con- 
silio  statuit  et  precepit  leges  Anglicanas  teneri  in  Hibernia,"  etc. 

In  the  30th  Henry  III.  1245,  the  following  writ  was  issued  to  the  Lord  Justiciai-y 
of  Ireland,  confirming  former  Writs  on  this  subject,  and  directing  that  all  the  writs 
current  in  England  should  likewise  be  made  current  in  Ireland,  under  the  King's 
new  seal :  — 

"  De  Legibus  Anglicanis  in  Hibernia  tenendis. 

"  Rex,  etc.  Quia  pro  communi  utilitate  terrae  Hiberniae,  et  unitate  terrarum 
Regis,  Rex  vult,  et  de  communi  consilio  Regis  provisum  est,  quod  omnes  leges  et 
consuetudines  quae  in  regno  Angliae  tenentur  in  Hibernia  teneantur,  et  eadem 
terra  eisdem  legibus  subjaceat  ac  per  easdem  regatur,  sicut  dominus  Johannes  Re\', 
cum  ultimo  esset  in  Hibernia,  statuit  et  fieri  mandavit.  Quia  etiam  Rex  vult  quod 
omnia  brevia  de  communi  jure,  quae  currunt  in  Anglia,  similiter  currant  in  Hibernia. 
sub  novo  sigillo  Reffis  mandatum  est  Archiepiscopis,  etc.  quod  pro  pace  et  tranquil- 
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as  ill  England,  tlie  tenure  of  which  rendered  their  possessors  barons,  in  or  before  the 
reign  of  King  John,  were  held  under  charters  to  the  grantees  and  their  heirs  ;  and 
female  lieirs  general,  and  their  descendants,  inherited  the  hinds,  notwithstanding 
the  existence  of  heirs  male  of  the  original  grantees.  Among  the  man)-  persons  who, 
in  the  reign  of  King  John,  were  undoubtedly  barons  bj'  tenure,  were  Fitz-Walter, 
Roos,  and  Say;  and  in  the  character  of  barons,  or  "magnates,"  of  England,  they 
were  appointed  to  enforce  the  observance  of  Magna  Ciiarta  :  but  their  baronies  have 
not  descended  to  their  heirs  male,  or  been  considered  to  have  existed  as  hereditary 
dignities,  independently  of  the  writs  of  summons  addressed  to  the  subsequent  barons 
Fitz-Walter,  Roos,  or  Say,  because  their  ancestors  were  "  magnates,"  before  the  time 
of  legal  memory.  On  the  contrary,  each  of  these  honours  has  been  adjudged  to  have 
been  created  by  the  first  writ  of  summons  on  record  ;  and  each  of  them,  too,  has 
been  inherited  by,  and  adjudged  to,  female  heirs  general.  That  baronies  existed  by 
tenure  beyond  the  time  of  legal  memory  is  proved  by  these  cases  to  have  occurred  in 
England  as  well  as  in  Ireland  ;  and  thes,e  precedents  show  the  manner  in  which  the 
common  law  has  regulated  the  descent  of  such  honours.  Upon  what  principle  can 
it  be  argued,  that  in  Ireland,  wdiere  honours  are  derived  from  the  same  source  as  in 
England,  and  where  the  law  is  identical  with  that  of  England,  a  totally  different 
practice  must  be  considered  to  prevail?  As,  however,  it  is  contended  that  the  barony 
[119]  of  Slane,  together  with  a  few  other  ancient  baronies  of  Ireland,  descended  to 
heirs  male,  by  virtue  of  a  peculiar  custom  in  that  country,  which  favoured  male 
heirs  :  or,  according  to  some  writers,  in  consequence  of  an  adherence  to  the  feudal 
system,  the  barony  of  Slane  "  being,"  it  is  said,  "  a  barony  by  tenure,"  it  is  material 
to  investigate  the  evidence  upon  which  these  theories  are  founded  :  for,  if  it  can  be 
proved  that  "  feudal  baronies  "  in  Ireland  were  never  granted  to  heirs  male,  and  that 
in  all  the  early  grants  of  earldoms,  either  in  England  or  Ireland,  the  heirs  general, 
and  not  the  heirs  male,  of  the  grantees  were  to  succeed,  it  is  impossible  to  believe  that 
a  principle,  totally  at  variance  with  the  general  usage,  could  ever  have  prevailed  in 
the  case  of  the  baron}'  of  Slane,  or  of  the  few  other  baronies  which  are  alluded  to  in 
Mr.  Fleming's  case. 

In  every  instance  which  has  been  discovered  of  grants  of  what  are  considered 
''  feudal  baronies  "  in  Ireland,  the  habendum  was  uniformly  to  the  grantee  and  his 
heirs.     The  first  earldom  granted  in  Ireland  was  that  of  Ulster  to  John  de  Courcy, 

litate  ejusdem  terrae,  per  easdem  leges  eos  regi  et  deduci  permittant,  et  eos  in  omni- 
bus insequantur.     In  cujus,  etc.     Teste  Rege,  apud  Wodestock,  9  die  Septembris." 

Prince  Edward  having  issued  a  writ  against  the  Bishop  of  Lismore,  which  was 
contrary  to  law,  it  was  superseded  in  its  effect  by  the  following : 

■'  Res  Thesaurario  et  Baronibus  de  Scaccario,  Dublin,  salutem.  Quia  de  assensu 
et  voluntate  praelatorum  et  magnatum  terrae  Hiberniae,  dudum  fuit  provisum  et 
concessum,  quod  eisdem  legibus  tenerentur  in  terra  ilia  quibus  homines  regiii  nostri 
utuntur  in  regno  nostro  Angliae,  quod  eadem  brevia,  quoad  terras  et  tenementa 
recuperanda,  teneant  in  terra  ilia,  quae  tenentur  in  regno  predicto  sicut  justa.  Et 
dicta  provisio  et  concessio  omnibus  retroactis  temporibus  fueruiit  obtenta  et  appro- 
bata,  miramur  quam  plurimum  quod  (sicut  ex  insinuatione  venerabilis  patris 
Thomae  Lismorensis  episcopi  accepimus)  emauare  permisistis  ex  caiicellaria  Edwardi 
filii  nostri  in  Hibernia,  contra  consuetudinem  obteutam  et  foriiiam  brevium  in  regno 
nostro  usitatam,"  etc.  breve  infra  scriptum,  etc. 

The  following  is  a  decision  of  the  Court  of  King's  Bench  in  England,  extracted 
from  the  Placita  Roll  of  the  thirteenth  year  of  King  Edward  the  First,  anno  1284, 
preserved  in  the  Chapter  House  at  Westminster  : 

■'  Trinitat.  anno  decimo  tertio.     Majus  Record. 

"  Placitum  tangen.  custod.  terrarum  et  corporum  eorum  qui  sunt  infra  etatem 
in  quo  continetur  in  fine  ejusdem: — Et  cum  una  et  eadem  lex  esse  debeat  tarn  in 
regno  Angliae  quam  Hiberniae,  ideo  consideratum  est,"  etc. — Rot.  70.. 

In  the  6th  Richard  II.  the  Commons  stated,  in  a  petition  to  the  Kino-,  that  "  Vos 
ligees  d'Ireland  sent  reulez  et  gouveruez  par  les  loyes,  estatut^,  et  ordinances  faitev. 
en  Engleterre,  auxi  avant  come  ceux  d'Eiigleterre." 

Lord  Coke,  speaking  '■  of  the  kingdom  of  Ireland."  in  the  Fourtli  Institute,  savs, 

"  We  shall  not  need  undertake  another  work  to  write  of  the  Courts  of  Justice 
there,  for  they  have  the  same  wliicli  we  liave  in  England,  and  the  same  law." 
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the  charter  of  which  is  not  extiuit  ;  but  when  King  John  conferred  that  earldom  upon 
Hugh  de  Lacy  iu  the  sixth  year  of  his  reign,  on  the  forfeiture  of  it  by  De  Courcy,  it 
was  granted  to  him  '"  et  haeredibus  suis  :  "  and  as  lie  was  to  liold  it  as  Jolm  de  Courcy 
had  done,  it  may  be  inferred  that  it  had  also  been  granted  to  De  Courcy  and  "  his 
heirs."  The  next  earldom  granted  in  Ireland  was  that  of  Carrick  to  Edmund  le 
Botiller,  in  the  9  Edw.  II.  l.'ilo,  the  limitation  of  which  was  to  him  and  his  heirs  for 
ever.  In  England  precisely  the  same  custom  prevailed ;  for  of  the  numerous  grants 
of  [120]  earldoms,  from  the  time  of  the  conquest  until  the  reign  of  Edward  the 
Second,  not  one  was  limited  to  ''  heirs  male,"  but  uniformly  to  the  grantee's  "  heirs," 
or  the  "  heirs  of  his  body,"  or  his  heirs  by  a  particular  wife.  If,  then,  as  is  manifest, 
the  Crown,  in  conferring  the  higher  and  infinitely  more  important  dignity  of  an 
earl,  to  which  official  duties  were  attached,  evinced  no  consideration  for  male  heirs; 
if  in  granting  what  are  termed  "  feudal  baronies,"  no  reservation  was  made  that  the 
lands  should  be  inherited  exclusively  by  males ;  if,  as  was  the  case  in  numerous 
instances  in  England,  earldoms  as  well  as  baronies  were  inherited  by  female  heirs 
general,  who  transmitted  the  right  to  those  honours  to  their  descendants  ;  if  from 
the  time  when  writs  of  summons  to  English  parliaments  are  preserved,  those  w-rits 
have  been  deemed  to  have  created  baronies  to  the  person  first  summoned,  and  the 
heirs  of  his  body. — can  it  be  reasonably  contended,  that  in  the  instance  of  the  barony 
of  Slane  the  general  principle  was  deviated  from  ;  and  that,  although  the  heirs,  and 
not  the  heirs  male,  of  every  grantee  upon  record  (whether  of  earldoms  or  of  "  feaidal 
baronies,"  in  England  and  Ireland),  were  the  objects  of  the  bounty  of  the  Crown, 
until  after  the  10  Edw.  II.,  yet  that  the  barony  of  Slane  must  be  supposed,  by  some 
visionary  exercise  of  the  royal  prerogative,  or  by  some  imaginary  custom,  to  have 
been  created  in  an  unprecedented  manner,  and  with  an  unprecedented  limitation? 

The  first  time  male  heirs  were  ever  mentioned  in  the  creation  of  any  dignitj',  was 
in  the  instance  of  the  earldom  of  Kildare,  in  May,  9  Edw.  II.,  1316,  when  John  Fitz- 
Thomas  was  created  Earl  of  Kil-[121]-dare,  to  hold  to  him  and  the  heirs  male  of  his 
body:  the  next  instance  was  that  of  the  earldom  of  Louth,  in  the  12  Edw.  II.  ;  and 
the  third,  that  of  the  earldom  of  Carlisle,  in  the  15  Edw.  II.  No  grant  with  such  a 
limitation  again  occurred  until  the  2d  November,  2  Edw.  III.,  1328,  when  Edmund 
le  Botiller  was  created  Earl  of  Orniond,  to  hold  to  him  and  the  heirs  male  of  his  body  : 
and  in  the  3  Edw.  III.,  1329,  the  Earl  of  Desmond  was  created,  with  the  same  re- 
mainder: but  the  next  English  dignity,  which  was  limited  to  heirs  male  of  the 
grantee's  body,  was  in  the  36  Edw.  III..  1362.  Thus,  until  the  middle  of  the  reign 
of  King  Edward  the  Second,  there  is  no  example  of  the  creation  of  any  dignity  what- 
ever, or  of  the  grant  of  any  lands  to  which  the  dignity  of  "  peer  "  was  attached, 
either  in  Ireland  or  England,  to  male  heirs :  but  Mr.  Fleming  refers  the  creation  of 
the  barony  of  Slane  to  a  period  long  before  this  time. 

The  first  creation  of  a  baron  by  patent-in  England  was  in  the  11th  Rich.  II.  1387, 
and  the  next  in  the  11th  Hen.  VI.  1133,  forty-six  years  afterwards,  botli  of  which 
dignities  were  limited  to  heirs  male  of  the  body.  Before  the  11th  Rich.  II.,  as  well 
as  between  that  year  and  the  11th  Hen.  VI.,  n.umerous  baronies  were  created  by  the 
writ  addressed  to  the  first  baron,  and  were  inherited  by  the  heirs  of  his  body. 

No  creation  of  a  Baron  of  Ireland  by  patent  is  on  record  until  the  2nd  Edward  IV. 
1462,  when  Sir  Robert  Barnwall  was  created  Baron  of  Trimleston,  by  a  patent  under 
the  great  seal  of  England,  "  ad  essendum  unum  Baronum  Parliamenti  nostri  infra 
terram  nostram  predictam,"  and  to  hold  to  [122]  him  and  the  heirs  male  of  his 
body.  Unless  therefore  a  writ  of  summons  to.  and  sitting  in  the  Parliament  of  Ire- 
land, created  an  hereditary  dignity,  one  of  these  frivo  inferences  is  inevitable,  neither 
of  which  can  be  reconciled  with  historical  facts, — namely,  that  until  the  year  1462 
there  were  no  hereditary  Parliamentarv  Baronies  in  Ireland  ;  or  that  those  baronies  * 


*  Remarks  on  the  Baronies  of  Irelamd  which,  are  cited  in  Mr.  Fleming's  case,  as 
proof  that  the  ancient  IrUh  Baronies  were  inheritahle  hy  "  heirs  male  "  to  the 
exclusion  of  "  heirs  genera/." 

1. THE   BARONT  OF   .\THE^-RT. 

As  a  claim  to  tliis  dignity  is  now  pending  before  the  House  of  Loi-ds,  it  would  not 
be  proper  to  offer  many  observations  respecting  it. 

According  to  the  Claimant's  jirinted  case,  tiie  heir  male  succeeded  to  the  baronv 
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alone  were  hereditary  wliose  [123]  ereatioiis,  like  tluit  of  Shuie  (if  Mr.  Flemiiig-'s 
theory  be  correct),  arose  from  some  uiikuowii  [124]  source ;  and  which,  in  defiance 

on  three  occasions,  to  the  exclusion  of  the  heirs  general.  Of  these  instances  the 
earliest  took  place  before  any  writ  of  summons  to  the  parliament  of  Ireland  is  pre- 
served  :  and  the  proof  adduced  of  Peter  de  Birmingham,  who  died  in  l.'iOT,  having 
been  a  peer,  is  b}-  no  means  coni'lusive.*  In  neither  of  the  other  cases,  in  which  it 
is  alleged  tliat  there  was  an  heir  general  of  a  Lord  Athenry,  does  Mr.  Fleming  prove 
the  fact  by  evidence.t  In  the  reign  of  C^lueen  Elizabeth,  Richard  Birmingham  is  statt-d 
in  Mr.  Birmingham's  case  to  have  succeeded  as  cousin  and  heir  niale  of  a  John  Lord 
Athenry,  to  the  exclusion  of  tlie  daughter  and  heiress  of  the  said  Lord  Athenry;  but 
from  a  passage  in  the  printed  case,  a  doubt  seems  to  arise  whether  the  ancient  dignitj- 
w-as  not  surrendered  by  some  act  of  the  said  Richard,  and  whether  he  was  not  created 
to  a  new  dignity,  with  remainder  to  the  heirs  male  of  his  body  ;  for  it  is  said, — "  That 
IJueen  Elizabeth  was  well  aware  of  the  original  limitation  of  the  dignity  which,  in 
consequence  of  the  subsequent  loss  of  documents,  can  now  be  proved  onh'  by  the 

*  Mr.  Birmingham's  case,  p.  5. — It  is  particularly  to  be  observed,  that  conteni- 
porary  with  Peter  de  Birmingham,  of  Athenry,  was  a  Peter  de  Birmingham,  of 
Totmoye,  a  person  of  equal  importance  with  the  other  ;  hence  he  might  have  been  tlie 
individual  alluded  to  as  having  been  fined  for  non-attendance  in  parliament  in  1282. 

t  For  example' :  to  show  tliat  John  Birmingham,  eldest  sou  of  the  Thomas  Lord 
Athenry  who  died  in  li88,  died  before  his  fatlier,  leaving  a  daughter,  Elizabeth,  his 
heir,  who  married  Piers  Butler,  ancestor  of  tlije  Lords  Cahir  and  Earls  of  Glengall, 
the  following  evidence  is  adduced  :  — 

1st,  That  the  Lords  Cahir,  now  Earls  of  (ilengall,  "  claim  to  be  heirs  general  of  tlie 
Lord  Athenry,  through  tJiat  marriage." 

2dly.  That  Lord  Cahir  "  w-as  allowed  by  Ulster  King  of  Arms,  in  1583.  to  quarter 
the  arms  of  the  Lord  Athenry." 

3dlv.  Tliat  two  manors  which  were  in  the  possession  of  a  Lord  Athenr}-,  in  the  .'id 
Henry  IV.  1401-2,  were  found,  "  after  the  year  1500  to  have  passed  away  from  the 
family  of  Birmingham,  and  to  be  vested  in  tJie  Lords  Cahir  "  [Printed  Case,  p.  7.], 
each  of  which  circumstances,  it  must  be  obvious,  might  have  happened  from  other 
causes  than  the  marriage  of  the  Lords  Cahir's  ancestor  with  the  heir  general  of  a 
baron  of  Athenry. 

The  second  alleged  instance  of  the  heir  male  succeeding  to  the  barony  of  Atheni-y, 
instead  of  the  heir  general,  is  that  of  John  Lord  Birmingham  in  the  reign  of  Henry 
VIII.  who,  it  is  said,  left  a  daughter  and  sole  heir  named  Anne,  who  married  William 
Legge,  ancestor  by  her  of  tJie  Earls  of  Dartmouth. 

The  only  proofs  of  this  statement,  as  adduced  by  Mr.  Birmingham,  are  a  pedigree 
of  the  Earls  of  Dartmouth  m  the  hand-writing  of  the  first  Lord  Dartmouth  :  and 
secondly,  a  monumental  inscription,  in  which  that  lady  is  called  "  Ann  Birmingham, 
of  the  truly  noble  and  ancient  family  of  the  Birminghams  of  Athenree,  in  the  king- 
dom of  Ireland."     [Printed  case,  pp.  7,  8.] 

Upon  the  pedigree  in  the  hand-writing  of  Lord  Dartmouth,  which  is  called  an 
"  authentic  document,"  and  which  appears  to  be  the  only  authority  for  stating  tliat 
Miles  Lord  Athenry  "  was  succeeded  in  the  dignity  by  his  son  John,  who  must  there- 
fore have  been  the  peer  who  attended  the  Parliament  of  1541  "  [printed  case,  p.  8.], 
it  is  sufficient  to  observe,  that  Cord  Dartmouth,  the  compiler  of  the  said,  "  authentic 
document,"  lived  in  tlie  reign  of  Queen  Anne,  more  than  one  hundred  years  after  the 
alliance  in  question  took  place,  and  that,  in  fact,  his  Lordship  made  no  such  statement. 

The  monumental  inscription  certainly  states  that  Anne  Birmingham  was  a  mem- 
ber of  the  noble  family  of  the  Birminghams  of  Athenry,  but  it  does  not  assert  that  slie 
was  the  heiress  of  a  Lord  Atlienry  :  and  the  absence  of  such  a  statement  tends  tO' 
negative  the  presumption  that  she  was  so.  It  is,  however,  to  be  observed,  that  in  the 
histoi-y  of  the  Legge  Family,  in  Collins's  Peerage,  that  alliance  is  thus  noticed  :  — 
'■  William  Legge,  the  second  son  of  Thomas,  went  into  Ireland,  where  he  married 
Anne,  only  daughter  of  John,  son  of  Miles  Lord  Birminghain  of  Athenree,  and  liad 
issue  by  her,  Edward  his  sou  and  heir,  and  dying  aged  92,  was  buried  at  Cassils  in 
Ireland  :  "  in  neither  of  which  works  is  it  pretended  that  the  said  .John  Birmingham 
ever  succeeded  to  the  Baron  of  Atheniy,  or  that  he  was  the  eldest  son  and  heir,  or  the 
only  son  of  his  father  Miles  Lord  Athenry,  or  that  the  said  Ann  was  herself  an  heiress. 
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of  the  common  law,  and  of  the  general  principle  that  regulated  [125]  the  descent  of  iill 
otlier  dignities  whether  by  patent  or  by  writ  in  Ireland  or  in  England,  could  only 
be  enjoyed  by  males. 

continued  usage  and  enjoyment,  is  evident  from  the  letters  patent  which  she  granted 
to  him  in  the  tenth  year  of  her  reign ;  and  which,  at  his  request,  were  enrolled  in  the 
Exchequer,  'in  haec  verba.'  by  order  of  tlie  Barons  of  the  Exchequer.  In  these  she 
directed  her  Deputy  and  Chancellor  to  receive  the  submissiorf  of  the  Lord  Breming- 
ham,  of  Anry,  in  Connaught,  and  the  surrender  and  resignation  of  his  name  of 
Lord  Breniingham,  and  of  all  his  manors,  castells,  lordshippes,  lands,  tenements, 
seignoTies,  rules,  hereditaments,  comodities,  and  profitts,  with  all  and  singular  tlie 
appurtenances  ;  to  be  regranted  to  tlie  said  Lord  Bremingham  and  tlie  heirs  male  of 
his  body  lawfully  begotten  and  to  be  begotten."  From  the  said  Richard  Lord 
Athenry,  the  baronj'  descended  to  the  heirs  of  his  body,  Thomas  Lord  Atlienry,  who. 
was  created  Earl  of  Louth,  and  died  without  issue  male  in  1799,  leaving  tliree 
daughters  his  coheirs.  The  question  now  is,  whetlier  tlie  ancient  barony  of  Athenry 
is  in  abeyance  between  those  colieirs,  or  devolved  on  the  heir  male  of  tlie  last  Lord. 

That  in  the  opinion  of  the  law  officers  of  the  Crown  in  Ireland,  the  heirs  general 
are  entitled,  upon  the  principle  that  the  barony  is  a  dignity  in  fee  tail,  is  manifested 
by  the  following  extract  from  the  report  of  the  Attorney  and  Solicitor  General  of 
Ireland,  on  the  petition  of  Thomas  Birmingliam  Dale  Henrj-  Sewell,  Esquire,  son 
of  one  of  the  eldest  of  the  coheirs,  in  the  year  1800  :  — 

"  Upon  consideration  of  all  the  evidence,  we  are  humbly  of  opinion  that  the 
Memorialist  has  fully  proved  the  several  allegations  on  which  he  jjrofesses  to  found 
his  hopes  and  expectations,  and  that  the  barony  of  Athenry  appearing  to  be  tlie  most 
ancient  on  the  list  of  Barons,  and  being  of  so  great  antiquity,  and  consequently  a 
Barony  in  fee,  is  nO'W,  as  stated  in  the  petition,  in  abeyance  between  the  said  Lady 
Elizabeth,  the  mother  of  the  petitioner,  the  said  Lady  St  Lawrence,  and  the  said 
Lady  Wallscourt,  and  that  it  belongs  now  tO'  his  Majesty  alone  to  determine  whether 
the  said  barony  shall  continue  in  abeyance,  or  be  vested  in  any  of  the  said  coheiresses, 
and  whether  his  Majesty  shall  vouchsafe  to  bestow  his  consideration  and  favour  on  the 
petitioner,  as  the  son  of  the  eldest  daughter  of  the  last  Lord  Athenry,  and  his  only 
male  descendant." 

Hence  the  case  of  the  barony  of  Athenry,  so  far  from  establishing  any  thing 
against  Mr.  Bryan's  claim,  tends  materially  to  support  it;  because  there 
is  no  proof  that  tlie  heirs  general  of  that  dignity  were  ever  excluded  ;  and,  still  more, 
because  the  right  of  the  heirs  general  of  the  last  Baron  Athenry  has  been  admitted  by 
the  law  advisers  of  tlie  crown  ;  who  state  as  the  grounds  for  their  opinion,  that  as  the 
barony  was  one  of  "  great  antiquity,"  it  was  "  consequently  a  barony  in  fee." 

2. THE  BABONT  OF  OFFALEY. 

This  barony  or  lordship  came  into  the  family  of  Fitz-Gerald  early  in  the  thirteentji 
century,  by  the  marriage  of  Maurice  Fitz-Gerald  with  Agnes  de  Valence,  daughter 
and  coheir  of  William  de  Valence,  Earl  of  Pembroke,  by  his  wife  Joan,  daughter 
and  sole  heir  of  Warren  de  Mo'iitchensy,  by  Lady  Joane  Marshall,  daughter  of 
William  Marshall,  Earl  of  Pembroke,  by  Isaliella,  daughter  and  heir  of  Richard  de 
Clare,  Earl  of  Pembroke,  commonly  called  Strongbow,  Lord  of  the  Palatine  of 
Leinster.  The  said  Joan  Marshall  became  one  of  tlie  coheirs  of  her  brother  Anselni, 
Earl  of  Pembroke  and  Lord  of  Leinster,  and  brought  to  her  husband,  as  her  share 
of  the  lordship  of  Leinster,  the  county  of  Wexford,  and  the  Baronies  of  Offale^r  and 
Gesliil.  She  left  issue  by  William  de  Valence  three  coheirs:  Agnes,  who'  received  as 
her  share  Oft'aley  and  Geshil  ;  Isabella,  who  had  Wexford,  and  was  wife  of  Jolm 
Lord  Hastings  ;  and  Joane,  who  married  John  Comyn,  Lord  of  Badenocli,  and  had 
the  lordship  of  Gainsborough,  in  England.  Agnes  was  living  a  widow  in  1288, 
and  presented  a.  clerk  to  the  church  of  Geshil  in  that  year.  Her  son  Thomas  was  the 
first  Lord  of  Oft'aley  of  the  Fitz-Gerald  family  :  and  his  son  Jolm  Fitz-Thomas  was 
created  Earl  of  Kildare  hj  p.itent,  dated  lltli  May,  l-'il6,  with  remainder  to  the 
heirs  male  of  his  body.  His  descendant,  Richard  the  fifth  Earl,  left  an  heir  general, 
of  whom  there  are  descendants.  Gerald,  the  twelfth  Earl,  and  his  son  Thomas, 
the  thirteenth  Earl,  were  both  attainted  by  Act  of  Parliament,  and  the  latter  was 
executed  for  rebellion  in   1536,  when  the  titles  of  Earl  of  Kildare  and  Baron  of 
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[126]  Whether  the  Baroiij^  of  Slaue  was  or  was  not  oriyrinalh'  a  barony  by  tenure, 
it  cannot  be  c'on-[127]-sidere(i  n.  territorial  honour,  subsequently  to  the  period  when 
writs  of  summons  are  on  record  ;  or  [128]  rather,  perhaps,  when  a  sitting  in  Parlia- 

Offaley  became  forfeited  tO'  tlie  Cmwn.  Gerald  Earl  of  Kildare,  brother  of  Thomas 
the  thirteenth  Earl,  was  i-^tored  in  blood  only,  and  created  de  novo  Earl  of  Kildare 
and  Baron  of  Ofi'aley,  by  patent,  dated  at  St."  James's,  on  tlie  13th  May,  1554:  with 
remainder  to  the  heirs  male  of  his  body.  His  eldest  son.  Gerald  Lord  Offaley  (dyinfr 
before  his  father),  left  an  only  daujrhter  and  heir,  Lettice,  who  beca.me  the  wife  of 
Sir  Robert  Disrby,  Knt.  This  lady  claimed  the  barony  of  Offalej-  as  heir  general, 
and  after  much  dispute  King  James  the  First  created  her  Baroness  of  Offaley, 
during  her  life,  by  patent  dated  2Gth  June,  1620.  It  is  evident,  however,  that  Lady 
Ofi'alev  had  no'  legal  claims  to  the  dignity:  because  the  only  barony  of  wliich  lier 
father  was  seized  was  under  the  patent  of  1554,  which  was  limited  to  lieirs  male  of 
the  bodv  of  her  ancestor,  Thomas,  Earl  of  Kildare. 

There  is  no  record  of  any  person  having  eiver  been  sumuioned  to  Parliament  as 
"  Baron  of  Offaley  :"  and  tlie  creation  of  Lettice,  as  Baroness  of  Offaley  for  life, 
affords  another  instance  of  the  Crown  creating  persons  to  dignities  of  the  same 
name,  because  the  Barony  of  Offaley,  created  by  the  patent  of  1554,  was  then  vested 
in  the  Earl  of  Kildare,  as  heir  male  of  the  body  of  the  grantee. 

'■I. THE  BABONT  OF  KINSALE. 

Jlr.  Fleming  states,  that  in  four  instances  the  heir  male  of  the  family  of  De 
Courcy  was  allowed  the  barony  of  Kinsale  instead  of  tlie  heir  general. 

First  in  1599,  on  the  death  of  Gerald  Lord  Kinsale,  who  left  a  daughter  and 
heiress  named  Mary,  who  was  twice  married.  It  is  not,  ho^wever,  stated,  much  less 
proved,  tliat  she  survived  her  father  "  who  died  in  a  very  advanced  age,"  (Lodge's 
Peerage  of  Ireland)  or  tliat  she  had  issue;  but  assuming  tJiat  she  did  leave  cliildren, 
tlie  rights  .of  lier  heirs  were  not  affected  by  the  succession  of  tlie  heir  male  to  the 
title;  and  so  far  from  the  right  of  the  said  heir  male  being,  as  Mr.  Fleming  would 
infer,  clear  and  unquestionable,  serious  doubts  were  then  entertained  with  respect 
to  his  pretensions. 

Sir  Richard  Cox,  Lord  Chancellor  of  Ireland  in  the  reign  of  (^ueen  Anne,  whose 
high  official  situation  afl'orded  him  access  to  all  public  muniments,  states  in  his 
History  of  Ireland,  that  in  the  reign  of  Jaoues  tlie  First  an  objection  was  raised  to 
De  Courcy  sitting  in  Parliament,  on  the  ground  that  tlie  barony  of  Kinsale  origin- 
ated in  a  writ  of  Summons,  and  that  he  was  not  the  heir  general  of  the  family.  His 
words  are: 

"  There  had  not  been  a  Parliament  in  Ireland  for  twenty-seven  years  since  the 
27th  Elizabeth,  so-  that  it  was  high  time  to  caU  one  now  ;  a,nd  the  ministers  of  state 
were  at  work  to  manage  that  matter  to  tlie  advantage  of  thei  Englisli  Protestant 
interest  in  that  kingdom,  which  they  saw  would  be  opposed  with  might  and  main 
by  all  those  of  the  Popish  jnu-ty  ;  and  tlierefore  the}'  projiosed  that  an  order  should 
be  issued  for  every  Parliament  man  to  take  the  o-ath  of  sujireuiacy,  and  that  tlie 
Lords  should  declare  their  suft'rages  openly,  content  or  not  content,  as  in  England, 
and  not  rise  and  whisper  in  tlie  Lord  Chancellor's  ear,  as  was  the  custom  in  Ireland  ; 
and  tliat  the  King  should  find  some  pretence  to  send  for  some  few  of  those  noblemen 
that  would  most  briskly  oppose  liis  interest  as  Heiin-  VIII.  had  formerly  done:  and 
particularly  that  the  Lord  Courcy  might  not  be  suft'ered  to  sit  in  the  House,  because 
his  ancestors  were  called  by  Writ,  and  so  his  honour  being  in  fee  simple  did  descend 
to  daughters,  who  were  heirs  general  of  his  family."  (Histoi-v  of  Ireland,  vol.  ii. 
p.  18.) 

Wliat  was  done  on  the  subject  does  not  now  appear.  The  dignity  of  which  Lord 
Kinsale  was  possessed  descended  to  the  heir  of  his  bodv  (4erald  Lord  Kinsale,  who 
died  in  1642,  and  it  is  said,  left  a  daughter  and  heiress,  who  married  Patrick,  son 
of  Sir  Thomas  Gough  ;  but  tlie  title  devolved  on  his  brother.  If  she  or  her  cliildi-en 
were  then  living,  which  is  very  doubtful,  tliey  may  have  acquiesced  in  the  succession 
of  the  heir  male  from  ignorance  of  her  right,  from  want  of  influence  or  money  to 
prosecute  her  claim,  or  from  various  other  causes  ;  but  it  is  to  be  observed,  that, 
if  issue  were  then  in  existence  of  Mary  the  daughter  of  Gerald  Lord  Kinsale,  who 
died  in  1599,  the  said  Mrs.  Gough's  pretensions  were  only  tO'  a  dignity  created  by 
the  writ  to  her  grandfather. 
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uient  of  a  Lord  Slane  can  be  proved.  Neitlier  tJie  law  [129]  ol  England,  nor  the 
law  of  Ireland,  ever  favoured  heirs  male  to  tlie  exclusion  of  heirs  pfeneral,  in  the 
[130]  inheritance  of  honours;  for  in  ancient  times  honours  were  always  granted  to 
heirs,  and  never  to  lieirs  [131]  niale ;  and  lieirs  male  have  never  been  legally  admitted 

The  tliird  instance  is  said  to  have  occuiTed  on  tlie  decease  of  Almaricus  Lord 
Kinsale  in  1719,  who,  according  to  some  statements,  left  a  Siister  Ellen,  the  wife  of 
Sir  John  Magrath,  when  Gerald  de  Courcy,  the  next  heir  male,  becanie  Lord  Kinsale; 
but  tliere  is  reason  to.  believe,  that  the  heir  of  the  said  Almaricus  Lord  Kinsale  was 
his  cousin  and  heir  male,  Gerald  de  Courcy,  because  in  tlie  notice  of  the  Petition  of 
the  said  Gerald  on  the  Lords'  Journals  of  Ireland,  claiming  the  dignity,  he  is  called 
"  cousin-german  and  heir  "  (Lords'  Journals,  vol.  ii.  p.  696),  instead  of  heir  male. 

The  last  instance  occurred  on  the  decease  of  the  said  Gerald  Lord  Kinsale  in 
1760,  leaving  four  daughters  his  coheirs,  when  his  cousin  and  heir  male  John  de 
Courcy  claimed  and  was  allowed  the  Barony.  The  proceedings  on  that  occasion 
prove,  however,  tliat  the  admission  of  the  claim  of  the  heir  male  arose  from  a  mis>- 
.conception  as  to  the  nature  of  the  dignity,  which  error  appears  to  have  long  prevailed, 
and  explains  why  tlie  heirs  general  in  1569  and  1642  were  passed  over. 

An  idea  undoubtedly'  prevailed,  tliat  the  Barony  of  Kinsale  was  created  by 
patent  tO'  William  de  Courcy,  and  the  heirs  male  of  his  body,  in  the  twentietli  year 
of  the  reign  of  Richard  the  Second.  Lodge,  in  his  account  of  the  family,  says,  ''  by 
the  letters  patent  of  that  King,  he  received  a  confirmation  of  the  honours  and  titles 
of  Baron  of  Kinsale  and  Ringronet "  (Lodge's  Peerage  of  Ireland,  ed.  1754,  vol.  iv. 
p.  55)  ;  and  the  ancient  pedigree,  which  is  alluded  to.  in  the  Report  of  tlie  Law  OfKcers 
of  the  Crown  in  Ireland  in  1761,  expressly  refers  to  the  enrolment  of  a  patent  of  the 
'20th  Richard  II.  That  ]^edigree  seems  to.  liave  beem  the  only  evidence- upon  wliich 
tlie  Attorney  and  Solicitor  General  of  Ireland  made  their  report  in  favour  of  the  hei;- 
male,  and  it  is  not  too  much  to.  infer,  that  the  same  document  was  used  on  former 
occasions,  and  with  tlie  same  effect.  The  Report  of  the  Attornej^  and  Solicitor 
General  of  Ireland  on  the  claim  of  John  de  Courcy  in  1761  was  as  follows,  and  it 
affords  a.  striking-  example  of  the  loose  manner  in  which  claims  to  honours  have 
sometimes  been  investigated  : 

"  In  obedience  to  an  order  of  reference  bearing  date  the  6th  day  of  March  1760, 
made  by  his  Grace  tlie  Duke  of  Bedford,  late  Lord  Lieutenant  o.f  Ireland,  on  the 
Petition  of  John  de  Courcy,  claiming  the  honour  of  Baron  of.  Kingsale  and  Baron 
Courcy  of  Ringrone. 

■'  We  have  considered  the  said  petition,  and  examined  tlie  evidence  produced 
by  the  petitioner  to  support  his  claim,  whicli  appears  to  us  as  is  hereinafter  stated, 
viz. :  the  petitioner  not  being  possessed  of  the  patent,  produced  to  us  an  attested  copy 
of  an  entiy  in  the  Office  of  Arms  in  Ireland  of  a  pedigree  of  the  family  of  De  Courcy, 
w4iich  is  lierein-mentioned  to  liave  been  copied  from  a  manuscript  of  the  late  Eaid 
of  Totness,  and  which  we  have  annexed  to  this  our  Report.  This  pedigree^  refers  to 
the  enrolment  of  a,  patent  made  in  the  20th  of  Ricliard  the  Second  to  William  Courcy, 
and  deduces  tlie  dignity  of  Lord  Kingsale  from  tli©  said  Willia.m,  thro.ugh  a  long 
line  of  the  fa.mily  of  De  Courcy  to  John  de  Courcy,  who  is  therein  inemtio'iied  to 
have  been  living  in  tlie  year  1615,  and  tO'  have  had  four  sons  ;  to  wit,  Gerald,  Patrick, 
Edmund,  and  David.  And  we  must  beg  leave  to  observe,  that  by  tlie  said  pedigree 
(jerald  Lord  Courcy,  'the  immediate  predecessor  of  the  said  John,  is  mentioned  to 
have  died  in  the  year  1599  without  issue  male,  leaving  one  daughter,  Ma,rj',  married 
to  Donought  Driscoll,  on  whose  death  the  honour  descended  to  the  said  Jolm,  his 
cousin.  On  consideration  of  the  several  pedigrees,  certificates,  and  affidavits  above 
mentioned,  etc.  we  conceive  it  clearly  api)ears  that  tlie  baronies  of  Kingsale  and 
Ringrone  are  autient  baronies  vested  in  the  family  of  De  Courcy,  and  have  always 
descended  in  the  male  line  of  that  family  :  that  the  said  baronies,  some  time  before 
the  year  1627.  became  vested  in  John  De  Courcy,  who  left  issue  four  sons,  Gerald, 
Patrick,  Edmund,  and  David ;  and  that  the  issue  male  of  Gerald,  Patrick,  and 
Edmund,  the  three  eldest  sons  of  the  said  John,  is  now  extinct.  And  we  are  humbly 
of  opinion  that  the  petitioner  has  laid  before  us  sufficient  evidence  to  prove  that  he 
is  heir  male  of  the  body  of  David,  the  fourth  son  of  the  said  Jolm  Lord  Courcy,  Baron 
of  Kingsale  and  Ringrone,  and  consequently  is  entitled  to  the  honours  of  Lord 
Courcy  and  also,  of  Baron  of  Kingsale  and  Baron  of  Ringrone,  and  to  a  writ  of 
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to  the  succession  (jf  liiirouies,  exceptiiif:-  [132]   utidor  an  express  patent  or  cluirter 
treating'  the  dignity. 

[133]  With  respect  to  a  patent,  in  relation  to  tlie  barony  of  Slane,  it  is  not  pre- 
tended tliat  such  an  instrument  exists :  tlie  same  rule  of  law  must  therefore  come  into 


summons  to  call  him  to  parliament  as  a  peer  of  tlus  reabn  ;  all  which  is  humbly 
submitted  to  your  Excellencies  as  our  report  this  27th  day  of  August,  1761. 

•■  Philip  Tisdall,  John  Gohb." 

Upon  inquiry  it  turns  out  that  no  patent  of  a  creation  or  confirmation  of  tlie 
barony  of  Kingsale  in  the  20th  Kicliard  II.  is  on  record,  and  that  the  only  patent  of 
that  year  toi  William  de  Courcy  was  a  licence  to  import  certain  wines. 

Thci  report  of  the  Law  Officers  in  1761,  so  far  from  supporting  the  opinion  that 
tlie  ancient  Baronies  of  Ireland,  which  did  not  originate  in  a  patent,  are  inheritable 
by  heirs  male  only,  admits  of  an  immediateh-  opposite  inference.  The  existence  of 
a  patent  was  in  tJiat  case  presumed  ;  and  the  report  being  founded  upon  the  im- 
pression that  the  dignity  was  created  by  a.  patent  of  the  20th,  Richard  II.  tO'  William 
de  Courcy,  and  the  heirs  male  of  his  body,  the  only  question  was,  whether  the  claimant 
was  the  heir  male  of  the  supposed  grantee. 

The  descent  of  the  baroai_v  of  Kingsale  to  heirs  male  was  therefore  the  effect  of 
error, — of  long  standing,  no  doubt ;  but  still  of  a  total  misconception  of  the  origin  of 
the  dignity,  and  that  case  is  coaisequciitly  not  entitled  to  the  slightest  weight  as 
a  precedent  in  the  question  now  before  the  House,  as  to  tlie  efl'ect  of  a  writ  of  summons 
to.  and  sitting  in,  the  Parliament  of  Ireland,  in  the  absence  of  a  |>atent  of  creation. 

-1. THE  BARONY  OF  KERRY. 

The  heir  male  of  the  lirst  Baron  of  Kerry  was  also  liis  lieir  general  until  the 
death  of  Francis  Thomas  Fitz-Maurice,  Baron  and  third  Earl  of  Keriy,  in  181S. 
His  sister  .and  heiress,  Lady  Anna  Maria,  who  married  Maurice  Fitz-Gerald,  Knight 
of  Kerry,  died  without  issue,  when  her  cousin  Henry,  present  Marquess  of  Lansdowne, 
grandson  and  heir  of  John  Earl  of  Shelburne,  second  son  of  Tliomas,  Baron  and  first 
Earl  of  Kerry,  became  heir  general  of  his  family. 

Mr.  Fleming  infers,  that  Lady  Anna  Fitz-Gerald,  the  sister  of  Francis  third 
Earl  of  Keriy,  did  not  succeed  to  the  barony,  but  that  it  devolved  on  the  heir  male. 
This,  however,  is  a  gratuitous  assumption.  Lady  Anna  Fitz-Gerald  was  nearlj' 
eighty  when  the  right  to  the  Barony  devolved  on  her,  and  had  no  children  ;  and  that 
no  claim  should  under  such  circumstances  have  been  made,  is  not  surprising.  This 
case  does  not  therefore  aft'ord  the  slightest  support  to  Mr.  Fleming's  argument. 

5. ^THB  BARONY  OF  DELVIN. 

The  barony  of  Delvin  originated  in  a.  writ  of  summons  tO'  the  family  of  Fitz-John, 
and  passed  with  the  heiress  of  that  house  to  the  Nugents.     Mr.  Fleming  says: 

"  Thomas  Xugent,  the  fourth  Earl  of  Westmeath  and  thirteenth  Baron  of  Delvin, 
died  in  1752,  leaving  issue  two  daughter-s,  Mary,  married  to  Francis  Lord  Athenry, 
and  Catherine,  married  to  Andrew  Nugent,  Esquire,  and  was  succeeded  by  his 
brother,  John  fifth  Earl  of  Westmeath  and  fourteentli  Baron  of  Delvin." 

That  this  statement  is  wholly  unfounded  in  fact,  appears  from  the  annexed  extracts 
from  tJie  reports  of  tlie  Law  Officers  of  tlie  Crown  in  Ireland,  on  the  respective  petitions 
of  Governor  Nugent,  one  of  the  coheirs,  in  1800,  and  of  Andrew  Nugent,  Esquire, 
in  181i. 

"  Upon  consideVation  ol  the  whole  of  tlie  evidence,  we  are  of  opinion,  that  tlie 
petitioner  has  proved  all  the  material  allegations  of  his  petition ;  that  the  said 
barony  of  Delvin  is  an  ancient  barony  in  fee,  and  has  alread}-  been  inherited  as  such 
by  a  female;  that  the  said  barony  is  now  in  abeyance  between  the  petitioner,  as  tlie 
sole  heir  of  Lady  Catherine  Nugent,  and  the  co-heiresses  of  Lady  Maiy  Nugent, 
namely.  Lady  Elizabeth  Duffield,  the  four  daughters  of  Lady  St.  Lawrence,  and 
Lady  Wallscourt ;  and  that  it  depends  wholly  upon  His  Majesty's  royal  pleasure 
whether  the  said  barony  shall  remain  in  abeyance,  or  shall  vest  in  any  of  the  said 
persons,  and  whether  His  Majesty  shall,  according  to  the  prayer  of  the  petition,  and 
for  the  reason  therein  mentioned,  or  any  other,  grant  the  petitioner  a  wi-it  of 
summons  to  sit  in  parliament  in  the  ancient  place  of  the  Barons  of  Delvin,  his 
ancestors.  "  John  Toler,  John  Stuart,  St.  George  Daly. 

"  November  3d,  1800." 
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operation  as  if  it  were  an  English  barony;  and  in  the  absence  of  a  patent  it  must 
be  lield  to  have  been  created  by  writ,  tliat  beiii":  tlie  only  other  mode  known  to  the 
law  by  which  a.  barony  can  be  called  into  existence. 

To  controvert  tliis  proposition,  founded  as  it  is  [134]  upon  the  highest  legal 
authoritj' ;  upon  the  repeated  decisions  of  tlie  House  of  Lords  of  England,  as  well  as 
upon  the  decision  of  the  House  of  Lords  of  Ireland ;  *  and  upon  the  identity  of  the 

Extract  from  the  EepoH  of  the  Attorney  amd  Solicitor  General  of  Ireland  <i,i  the 
Petition  of  Andreii  Nugent,  Esquire,  in  1814. 

"  In  obedience  to  your  Excellency's  order  of  reference,  bearing  date  at.  Dublin 
Castle  the  '24th  day  of  January,  1814,  wliereby  the  petition  of  Andrew  Nugent,  of 
Portaferry,  in  the  county  of  Down,  Esquire,  claiming  to  be  one  of  tlie  co-heirs  of 
Tliomas  Nugent,  fourth  Earl  of  Westmeath  and  Baron  of  Delvin,  at  whose  death  the 
said  barony  of  Delvin  is  stated  to  have  become  in  abeyance,  was  referred  to  us;  and 
your  Excellency  was  pleased  to  direct  us  to  report  our  opinion  as  to  what  might  be 
proper  tO'  be  done  thereon.  Upon  the  whole  of  the  case,  we  are  of  opinion  that  a 
barony  in  fee  has  been  fully  proved  to  ha.ve  existed  in  tlie  pei-son  of  Thomas  fourtli 
Earl  of  Westmeath,  Baron  of  Delvin  :  and  further,  we  are  of  opinion  that  Andrew- 
Nugent,  Esquire,  the  petitioner,  has  proved  himself  to  be  one  of  the  co-heirs  of  the 
said  Earl  Thomas,  and  has,  to  our  satisfaction,  fully  made  out  the  statement  of  his 
petition.  •'  Wii.liaii  Saurin,  Charles;  Bu8he." 

These  reports  are  most  important  to  Mr.  Biyan's  claim,  as  ih&y  contain  the 
opinion  of  the  highest  law-  autliorities  in  Ireland,  that  a  writ  of  summons  to.  the 
parliament  of  Ireland  created  a  baronj'  in  fee  tail. 

G. BARONT   OF    KILLEEN. 

Mr.  Fleming's  statement,  that 

"  Justin  Plunkett,  the  fifth  Earl  of  Fingal  and  fourteenth  Baron  KiUeen,  died 
in  1734,  leaving  his  three  sisters,  namely,  Margaret,  the  wife  of  John  Nugent,  Esquire, 
Amelia,  tlie  wife  of  Robert  Earl  Nugent,  and  Mary,  tlie  wife  of  Maurice  O'Connor, 
Esquire,  his  heirs,  and  w'as  succeeded  by  his  cousin,  Robert,  the  sixth  Earl  of  Fingal 
and  fifteenth  Baron  Killeen," 

Is  answered  by  the  following  report  of  the  Attorney  and  Solicitor  General  of  Ire- 
land on  the  petition  of  one  of  the  co-heirs  in  March,  181.3  : 

"  In  obedience  to  your  Grace's  order  of  reference,  bearing  date  at  Dublin  Castle 
the  15th  day  of  November,  1811,  whereby  the  memorial  of  Maurice  O'Connor,  of  Mount 
Pleasant  in  the  King's  County,  Esquire,  claiming  the  title  and  honours  of  Baron  of 
■  Killeen,  was  referred  to  us,  etc. :  Upon  the  whole  of  the  case  it  appears  to  us  that  a 
barony  in  fee  was  created  by  the  writ  to  and  sitting  in  parliament  of  Richard  Tuit, 
and  tliat  tlie  same  was  enjoyed  and  exercised  by  his  heirs  and  by  Christopher  Plunket 
as  such,  and  after  his  death  became  in  abeyance  among  his  three  daugliters ;  but  it 
having  appeared  to  us  that  James  Plunket,  the  brother  of  the  said  Christopher,  and 
his  heirs  male,  sat  in  parliament  as  Barons  of  Killeen,  and  that  tlie  memorialist  is  the 
heir  general  of  the  said  James,  we  humbly  conceive  that  the  question  thereupon 
arising,  whether  the  said  James  and  his  heirs  were  not  thereby  ennobled,  and  did  not 
thereby  acquire  a  baron}'  in  fee,  is  fit  and  proper  to  be  submitted  to  the  consideration 
and  decision  of  the  House  of  Lords. 

"  March  l.'Hh,  1813."  "  William  Saurin,  Charles  Bu8He. 

7. BARONT  OF   HOWTH. 

It  is  said,  in  Mr.  Fleming's  case,  that 

"  Edward  St.  Lawrence,  the  eighteenth  Baron  of  Howth,  died  in  1549,  leaving 
issue  two  daughters:  Anne,  married  to  Bartholomew  Dillon,  Esquire,  and  Allison, 
married  to  John  Golding,  Esquire :  and  was  succeeded  by  his  brother  Sir  Richard,  the 
nineteenth  Lord  Howth." 

This  statement  is  easily  answered.  Tlie  dignity  of  which  Edward  Lord  Howth 
died  seised,  having  fallen  into  abeyance  between  his  said  daughters  and  co-heirs,  no 
claim  to  the  barony  as  a  matter  of  right  could  be  made;  and  the  Crown,  instead  of 
terminating  the  abeyance,  created  a  new  dignitj-  in  the  heir  male,  who  inherited  the 
lands. 

There  are  many  similar  instances  in  the  Peerage  of  England.  See  page  182 
<t  seq. 

*  The  case  of  the  barony  of  Le  Poer,  (10  Bli.  N.  S.)  178. 
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common  law  of  Ireland  and  England.  The  principal  fact  upon  whicli  Mr.  Fleminj? 
relies  as  evidence  is,  that  the  barony  of  Slane  was  an  ancient  barony,  limited  in  its 
descent  to  heirs  male;  and  that  on  five  occasions,  when  a  Lord  Slane  left  more  than 
one  heir  general,  the  next  heir  male  was  summoned  to  parliament,  and  allowed  a 
liigher  precedency  than  could  he  derived  from  the  date  of  the  first  writ  addressed  to 
him.  It  is  not  denied  that  the  heirs  male  were  summoned  to  jiarliament  as  Barons  of 
Slane  on  these  occasions  :  and  it  is  conceded  that  they  were  allowed  a  higher  pre- 
cedency than  belonged  to  them,  if,  as  Mr.  Bryan  contends,  they  were  respectively 
created  to  distinct  baronies  of  Slane.  The  fallacy  of  deducing  from  these  circum- 
stances the  inference  that  tlie  heirs  general  were  not  entitled  to  the  dignities  created 
to  their  immediate  ancestors,  or  that  the  allowance  of  precedency  is  conclusive 
against  a  claim  by  heirs  genei-al,  is,  however,  apparent  from  the  following  facts: 

The  first  writ  of  summons  to  a  parliament  of  Ireland  on  record,  to  a  person  of  the 
name  of  Fleming,  is  that  of  the  ■'>d  Edward  II.  1.309,  which  was  addressed  to  Baldwin 
le  Fleming,  who  was  summoned  to  a  parliament  at  Kilkenny  in  that  year,  by  the 
designation  of  '"  Baldwin  le  Fleming :  "  but  no  proof  exists  that  he  sat  in  parliament. 
He  was  succeeded  by  his  son.  Sir  Simon  le  Fleming,  who  was  summoned  to  and  sat  in 
Parliament:  and  [135]  on  his  death  in  1370,  his  son  Thouias  le  Fleming,  then  a 
minor,  became  the  third  baron.  Dying  in  the  13th  Hen.  VI.  1434,  he  was  succeeded 
by  his  son  and  heir  Cliristopher  Fleming,  the  fourth  baron,  who  sat  in  parliament, 
and  died  in  the  26th  Hen.  VI.  1447,  leaving  his  grandson  and  lieir,  Christopher 
Fleming,  the  fifth  baron.  In  November  29th  Hen.  VI.  14.50,  a  question  arose  in  the 
great  council  held  at  Dublin  between  this  baron  and  Sir  Robert  Preston.  Lord  of 
Gormanston,  as  to  precedency,  whicli  was  determined  in  favour  of  Lord  Slane  by 
James  Earl  of  Ormond.  then  Lord  Deputv  of  Ireland  ;  but  in  the  38th  Hen.  VI. 
(Statutes  of  Ireland,  38  H.  VI.  c.  30.  Printed  Evidence,  No.  IV.  p.  26)  Lord  Gor- 
manston agitated  the  question  in  pai'liament,  and  obtained  an  act,  which  recited 
that  "  Whereas  he  and  his  ancestors  in  the  time  of  Richard,  late  King  of  England,* 
had  been  Lords  [136]  of  Gormanston  and  barons  of  the  parliaments  of  the  said  land, 
and  had  their  places  in  the  parliaments  and  great  councils  therein  held,  with  the 
precedence  thereunto  appertaining,  above  an}'  Bar(ni  of  Slane,  until  the  time  of  the 
great  council  held  at  Dublin  on  Friday  next  before  the  feast  of  St.  Andrew  the  Apo.stle, 
in  the  29th  year  of  the  reign  of  King  Henry  the  Sixth,  before  James  Botiller,  late  Earl 
of  Ormond.  tlien  deputy  to  the  liigh  and  mighty  Prince  Richard  Duke  of  York,  then 
Lieutenant  of  the  laud  of  Ireland  :  and  the  said  Earl  intending  the  dislionour  and 
rebuke  of  tlie  said  Sir  Robert  on  that  occasion,  imperiously  connuanded,  without 
proper  deliberation,  the  said  Sir  Robert,  under  heavy  pains  and  penalties,  and  under 
perilous  and  evil  threats,  to  take  his  place  and  seat  in  the  said  council  below  Chris^ 
topher  then  Baron  of  Slane,  without  any  examination  or  investigation  of  the  demand 
of  the  said  Sir  Robert  to  preeminence,  which  he  claimed  :  publicly  praying  and  re- 
quiring the  said  Earl  in  no  wise  to  proceed  in  such  judgment,  to  the  injui-y  "and 
prejudice  of  his  said  title,  against  law  and  right.  To  wliich  tlie  said  Earl,  not  paying 
any  attention  to  any  thing  besides  the  unbounded  execution  of  his  said  malice  at  that 
time,  oftentimes  commanded  the  said  [137]  Robert  to  obey  his  mandate  to  sit  in  the 
said  place,  in  such  terrible  manner  and  form  as  caused  him  from  fear  and  compulsion 
alone  to  obey  by  so  doing,  he  first  protesting  that  he  neither  did  nor  would  take  that 
place  or  seat  in  derogation  of  his  title  whicli  of  right  he  had  to  sit  above  the  said 
Baron  in  the  said  parliaments  and  councils,  he  not  denying  that  he  there  sat ;  but  it 
was  solely  from  fear  of  the  said  Earl,  and  to  avoid  the  jeopardies  and  inconveniences 
of  the  execution  of  his  said  threats ;  and  he  now  prays,  that  notwithstanding  that 
he  so  took  his  seat  at  tliat  time  for  that  cau.s6,  it  ought  not  to  be  taken  as  an  example 


*  "  Richard  jaditz  Roi  d"  Engleterre."  As  an  argument  is  built  upon  the  error 
that  the  barony  of  Gormanston  and  the  barony  of  Slane  existed  "  in  the  time  of 
Richard  the  First,  or  beyond  legal  memory,"  the  following  facts  are  stated,  to  show 
the  impossibility  of  the  hypothesis  that  King  Ricliard  the  First  was  the  monarch 
alluded  to.  The  act  of  the  2d  Edw.  IV.  does  not  trace  the  creation  of  tlie  barony  of 
Slane  beyond  Simon  Fleming.  Baron  of  Slane,  who'  died  in  1370,  or  that  of  Goiv 
manston  beyond  Robert  Preston,  who  was  Chief  Justice  of  the  Common  Pleas  in  Ire- 
land and  Lord  of  Gormanston  in  the  latter  part  of  the  reign  of  Edward  the  Third, 
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.or  precedent  to  tlie  injury  or  prejudice  of  himself  or  his  heirs  hereafter,  and  tliat  it  be 
so  enacted  in  the  said  council.  Upon  consideration  of  the  premises  it  is  enacted  and 
ordained  in  the  said  parliament,  and  by  the  authority  of  the  same,  that  the  said  Sir 
Robert  shall  have  his  place  in  all  i)arliaments  and  g-reat  councils  to  be  holden  in  tlie 
said  land,  as  his  father  and  g-randfather  had  lieretofore;  and  that  the  sitting  of  the 
said  Sir  Robert  in  tlie  said  council  by  the  said  compulsive  commandment  of  the  said 
Earl's  ill-will,  against  equity  or  justice,  sliall  not  be  taken  for  a.  precedent  or  matter 
of  record  against  him  or  his  heirs  hereafter." 

In  the  38th  Hen.  VI.,  Christopher  Lord  Slane  had  been  dead  two  years.  The 
dignity  of  which  he  was  possessed  is  jiresumed  to  liave  been  in  abeyance ;  and,  so  far 
as  can  be  inferred  from  the  words  of  tlie  statute  above  cited.  Lord  Gormanston's  pre- 
tensions were  undisputed.  If,  however,  a  note  in  a  manuscript  in  the  handwriting 
of  the  celebrated  Camden,  tlien  Clarenceux  King  of  Arms,  in  the  [138]  British  Museum, 
may  be  relied  upon  (and  the  fact  that  many  records  which  were  accessible  in  tlie 
reign  of  James  the  First  have  since  perished  entitles  the  statement  to  attention),  a 
special  reservation  was  made  by  parliament  in  the  38th  Hen.  VI.  of  the  rights  of  one 
of  tlie  heirs  general  of  the  said  Christopher  Lord  Slane  :  for  Camden  states,  "  We  find 
that  in  the  time  of  King  Henry  the  Sixth  the  Baron  of  Slane  liad  place  assigned  liim 
in  parliament,  witli  reservation  it  should  not  prejudice  Walter  Dillon  or  Thomas 
Fleming  in  England."  * 


and  in  that  of  Richard  tlie  Second ;  nor  is  it  possible  that  he  could  have  been  Lord 
of  Gormanston  before  tlie  37th  Edw.  III.,  as  he  purchased  the  said  manor  in  that  year 
of  Almaric  de  St.  Amand.  A  reference  could  not  be  made  to  sittings  in  the  Parlia- 
ment of  Ireland,  in  tlie  time  of  Richard  the  First  ;  for  Richard  never  was  King  or 
Lord  of  Ireland,  and  the  English  laws  were  not  generallj^  established  there  until  the 
6th  of  John.  Moreover,  the  whole  language  of  the  statute  clearly  proves  that  Richard 
the  Second  was  intended  ;  and  by  "  jaditz."  the  King  Richard  who  lived  more  than 
two  centuries  and  a  half  before,  instead  of  tlie  sovereign  who  died  only  sixty  years 
preceding,  could  not  be  referred  to.  In  the  statute  of  the  2d  Edw.  IV.,  Henry  the 
Sixth  is  called  "  Jaditz  Roy  d'Engleterre."     Printed  Evidence,  No.  IV.  p.  28. 

*  Copies  of  Papers  relative  to  the  Baron?/  of  Slane,  in  the  British  Museum. 
"  A  baron  by  writt  or  created  by  Ires  patent,  if  he  fail  in  lyneall  heires  males,  <fe 
have  coheires,  the  dignitie  is  determined  in  those  coheires  untill  the  King  please  to 
recreat  the  lieire  or  husband  of  one  of  the  daughters  (the  other  having  no  issue) ; 
neither  is  the  elder  of  more  power  here  then  the  yongest  ;  but  as  the  King  pleaseth 
or  liketh  v*  pson  he  createth,  w"""  must  be  sued  also  by  special  peticon  to  liis  Matie. 
The  Baron  of  Slane,  viz.  John  Fleming,  had  no  heires  males,  but  coheires  :  th'  one, 
viz.  Anne,  married  Walter  Dillon — th'  other,  viz.  Amy,  married  John  Bealewe,  both 
havhio-  severall  issue  now  living  ;  and  lately,  Thomas  Fleming  had  no  issue  masle, 
but  had  2  daughters,  Elynor,  maried  to  Witt.  Fleming,  this  Baron's  father,  by  w""  he 

clavraeth, Katherine,  maried  Pierce  Butler,  by  whome  she  hath  issue  living  ;  soe  as, 

bythease  two  severall  coheires,  the  diguitye  (if  it  had  been)  of  the  Barone  of  Slaine 
is  wholy,  by  all  lawe  and  custome,  extinct." 

11th  November,  1614. 

"  The  King  awarded  coiiiissiou,  under  the  Broad  Scale  of  England,  to  the  Lo. 
Deputie  &  Counsel!  of  Ireland,  to  settle  and  detennine  controversies  of  this  nature 
[precedency]  the  last  Parliamet ;  who  by  vertue  therof  called  the  Lordes  of  Kierry  and 
Slane  before  them,  and  having  maturely  heard  &  examined  the  Allegacons  of  both 
svdes  the  11th  of  Novemb.  1614,  did  order  tliat  the  Lo.  Kieriy  should  hold  his  pre- 
cedency of  the  Ba.  of  Slaine  untill  he  shewed  better  matter,  and  further  day  was  given 
him  therunto." 

18th  November,  1614. 

The  cause  again  heard,  and  confirmed  in  favour  of  Lord  Kerry. 

[Cottonian  MS.  in  the  British  Museum.     Titus,  C.  x.  fo.  64.  b.] 
By  vertue  of  that  aucthoritie  w"""  his  Ma'tie  hath  given  unto  us  as  Commissionei-s  for 
th'  office  of  Earle  Marshall,  we  have  taken  into  o'  consideration  the  tytle  of  precedency 
in  controversie  betwixt  the  Lord  Barron  of  Keyry,  commonly  called  the  Lo.  of  Licks- 
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[139]  On  the  deatJi  of  the  said  Christopher  Lord  Shine  without  issue  in  tlie  ;!6tli 
Hen.  VI.  1457,  the  [140]  barony  of  wIulIi  he  wa.s  seised  fell  intO'  abeyance  between 
his  sisters  and  co-heirs,  naniely,  Anne  the  [141]  wife  of  Walter  Dillon,  Esquire,  and 
Aniia  the  wife  of  John  Hellew,  botli  of  whom  left  descendants.  It  is  tiierefore  evi- 
dent that  no  claim  to  tlie  dignity  as  a  matter  of  right  could  he  urged  by  either  of  these 
co-heirs;,  and  consecjuently  the  non-claim  to  the  tii-st  parliamentary  l)a.rony  in  the 
Fleming  family  does  not  justify  the  inference  which  lias  l)een  drawn  from  it,  that  the 
title  devolved  on  tlie  heir  male.  It  appears,  moreover,  from  the  rcicord  cited  by  Cam- 
den, tha.t  so  far  from  the  heirs  general  having  no  riglit  to  the  barony,  the  interests 
tlierein  of  one  of  them  were  specially  recognized  and  prottx,'tod. 

By  virtue  of  an  entail,  tlie  manor,  or,  as  (in  common  with  numerous  other  lands, 
lx)th  in  England  and  in  Ireland)  it  was  termed,  tJie  barony  of  Slane,  devolved  on  the 
heir  male,  David  Fleming,  who  was  the  cousin  of  the  last  baron.  Tiiis  individual 
was  summoned  to  parliament  a-s  Baron  of  Slane,  in  or  before  the  2d  Edw.  IV.  146.'5, 
in  which  year  Robert.  Lord  Gormauston  revived  the  question  of  his  right  to  prece- 
dency above  the  [142]  Lords  of  Slane.  The  proceedings  on  the  subject  are  of  the 
utmost  importance,  because  they  prove  that  the  barony  of  Slane,  which  wsi-s  vested  in 
David  Lord  Slane,  was  limited  to  his  heii-s,  and  not  to  his  heire  male;  and  because 
tliev  establish  that  writs  of  summons  to  tlie  parliaments  of  Ireland  were  tlien 
deemed  to  create  hereditary  baronies  to  the  heirs  of  the  person  so  summoned. 

The  statute  of  the  2d.  Edw.  IV.  cap.  15.  recites,  at  the  petition  of  Roliort  Preston, 
Knight,  Lord  of  Gormanston,  ''  that  lately  in  a  parliament  held  at  Drogheda,  and 

uawe  and  the  Lo.  Barou  of  Slaue ;  and  having  heard  the  severall  allegations,  as  well 
on  the  one  side  as  th'  other,  w""  th'  answers  and  replies  of  their  learned  Coinicell,  fully 
and  at  large,  we  are  of  opinyou  (for  anythinge  yet  appearing  unto  us)  that  the  clayme 
made  by  the  said  Lo.  of  Keyry  is  just  and  woll  grounded  ;  and  that  the  .said  Lo.  of 
Keyry,  and  his  heires  L'ds  of  Keyry,  ought  and  are  to  have  place  and  p'cedence  above 
the  said  Barron  of  Slane,  and  his  heires  as  Barons  of  Slane,  at  all  Sessiones  of  Parliam'., 
and  other  assemblies  and  meetinges  publiquc  and  privat  wheresoever,  and  consequently 
of  all  other  noblemen  that  are  in  ranck  inferior,  and  have  given  place  to  the  .said  Lo. 
Baron  of  Slane.  And  accordingly  do  so  order  the  same,  untill  the  said  Baron  or  Barons 
of  Slane  do  produce  better  matter  to  the  contrary  before  us  his  Ma''""  Commissioners 
here  ;  w'^'  wee  have  thought  good  to  signifie  unto  yo''  Lo'ps  and  the  rest  of  his  Ma'ties 
Councell  here,  that  as  occasion  shal  be  oifered,  you  may  in  the  meane  tyme  allowe  the 
said  Lo.  of  Keyry,  such  place  as  by  us  is  here  assigned  unto  him.  And  so  we  bid  yo' 
Lops,  &c. 

(Signed  by)  Lo.  Thresurer, 

Lo.  Privie  Seale, 
Lo.  Steward, 
Lo.  Admirali., 
17"  Januarii,  1615.  Lo.  Chambbri.ayne. 

(Addressed) 

"To  our  good  Lo''"  the  Lds  Justices  and  the  rest  of  his  Ma""  Councell  of 
Ireland." 

(Indorsed) 

"  The  L''s  Commissioni~s  Marshalle  Ire  for  the  Lo.  of  Kej-ry  against  Slane." 
"  For  M'.  Clarenceux." 

On  the  opposite  side  to  fo.  10.  is  a  memorandum  respecting  the  inquiry  of  pre- 
cedence, thus — 

r^c  "  For  precedence  of  the  Lo.  of  Kerry  before  the  Baron  of  Slane  there  are  extant  a 
Parliament  Rolle,  in  the  time  of  Qu.  Mary,  in  the  hands  of  Ulster,  now  King  of  Armes 
in  Ireland  i  a  Certificat  of  Ulster  to  the  Earle  of  Sussex,  Lo.  Lieutenant  of  Ireland, 
1563  ;  and  Mr.  Stainhurst,  a  learned  antiquarie  of  that  nation,  approvetii  the  same  in 
his  description  of  Ireland." 

[Cottonian  MS.  Faustina,  C.  vni.  fo.  9.  b.] 

[The  following  Statement  is  in  the  hand-writing  of  Camden,  Clarence\(-r  King  uf 

An7is.'\ 

"  The  pedegree  of  the  Baron  of  Slane,  delivered  bj'  Mr.  Christopher  Darcy,  seemetli 
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aftei'W'ards  adjourued  to  Dublin,  and  there  finished  befoi-e  the  most  high  and  mighty 
Prince  Richard  Duke  of  York,  then  being  Lieutenant  of  Ireland,  on  Friday  next 
after  the  feast  of  St.  Blase  tlie  Bishop,  in  the  -iSth  year  of  the  reign  of  King  Henry  the 
Sixth,  late  King  of  England,  at  the  supplication  of  the  said  Sir  Robert,  it  was 
ordained  by  the  authority  of  the  same  parliament,  that  he  and  his  heirs  should  have 
and  enjoy  such  place  of  sitting  in  parlianients  and  great  councils  as  his  fatiier  and 
grandfather  had  and  enjoyed.  And  for  that  it  is  well  known  to  divers  persons  of 
honour  in  this  land,  whose  names  were  contained  in  a  schedule  aninexed  to  a  bill  bv 
the  said  Sir  Robert  brought  into  the  said  parliament,  and  thereinafter  written,  that 
Christopher  Preston,  Knight,  father  of  the  said  Sir  Robert,  sat  in  parliaments  and 
great  councils  above  Sir  Christopher  Fleming,  Baron  of  Slane :  and  Sir  Christopher 
Preston,  grandfatlier  of  the  said  Robert,  sat  above  Sir  Thomas  Fleming, 
then  Baron  of  Slane;  and  Sir  Robert  Preston,  great  grandfather  of  the 
said  Robert,  sat  above  Sir  Simon  Fleming,  then  Baron  of  [143]  Slane; 
and  also  that  Sir  David  Fleming,  Knight,  now  Baron  of  Slane,  absents  himself  from 
parliaments  and  great  councils,  with  tlie  intent  that  the  aforesaid  persons,  who  should 
come  and  know  the  seat  of  their  ancestors,  should  die  before  tlie  matter  aforesaid  was 
duly  examined,  according  to  the  tenor  of  tJie  aforesaid  act :  upon  consideration  of 
the  premises,  and  the  persons  aforesaid  having  been  examined  as  to  the  facts,  it  was 
found  by  examination  that  this  Act  containeth  the  truth.  It  is  ordained,  established, 
and  adjudged,  by  the  authority  of  the  said  parliament,  tliat  the  said  Sir  Robert  and 
his  lieirs,  as  Lords  of  Kelles  in  Ossory,  should  have  their  placas  in  parliaments  and 
grand  councils,  to  sit  above  David  Fleming,  now  Baron  of  Slane,  and  his  heirs,  and 
all  other  Barons  of  Slane  who  shall  be  hereafter."* 

There  is  in  this  statute  an  express  recognition,  amounting  almost  to  a  leigislative 
enactment,  that  the  barony  of  Slane,  of  which  David  Lord  Slane  was  possessed,  was 
limited  to  his  heirs,  wliich  statement  was  strictly  accordant  with  the  principle 
that  then  and  always  regulated  the  descent  of  baronies  by  writ  in 
England.  The  state  of  the  English  peerage  at  the  time  when  the 
statute  of  the  2d  Edw.  IV.  passed,  tends  still  further  to  prove  that  baronies  which 
were  not  created  by  patent  were  inheritable  by  heirs  general.  In  that  year  thirty- 
[144]-8even  barons  were  summoned  to  parliament.     Of  these  five  were  created  by 

to  us,  as  he  himself  acknowledgeth,  to  be  conjecturall,  and  is  imperfect,  by  the  omis- 
sion of  the  heires  generall  in  the  right  line,  not  only  in  former  tyme,  when  one  of  the 
heires  general  was  maried  to  Dillon,  and  another  to  Belleaw,  in  the  county  of  Devon, 
but  also  in  late  tymes. 

"  Tliat  the  name  of  Fleming,  or  Flandrensis,  is  ancient  in  Ireland,  we  acknow- 
ledge; for  we  finde  that  at  the  conquest  thereof  Hugh  Lacy  erected  a  Castle  upon  the 
river  of  Barrow  for  Thomas  Fleming  ;  and  whereas  K.  Henr}-  the  2.  gave  the  countrie 
of  Meth  to  Hugh  Lacy,  the  sayd  Hugh  infeofed  divers  that  followed  him  with 
Baronies,  and  among  other,  R.  Fleming  with  the  Barony  of  Slane. 

"  We  are  herunto  probably  induced  by  the  tenure  of  that  Barony.  For  whereas 
parte  of  the  inheritance  of  Lacy,  in  Meth,  descended  to  the  Verdons,  and  from  them  by 
foure  co-heires  to  Furnivall,  Burghersh,  Crophull,  and  Ferrers  of  Groby  ;  Simon  Fleming, 
Baron  of  Slane,  held  his  Baronie  of  Slane  of  Sir  Bartholomew  de  Burghersh,  as  appeareth 
by  inquisition  after  the  death  of  the  sayd  Sir  Simon  Fleming,  the  4.5th  j-eare  of  K. 
Edward  the  Third.  Soe  that  he  seemeth  to  be  a  feudall  Baron,  and  not  a  Lord  of 
Parliament. 

"  At  wliat  tyme  the  Baron  of  Slane  was  somoned  to  Parlament  Mr.  Darcy  doth  not 
specific.  This  we  finde  ; — first,  that  in  the  tyme  of  K.  Henry  the  6.  the  Baron  of  Slane 
had  place  assigned  him  in  Parliament,  with  a  reservacon  it  should  not  prejudice  Walter 
Dillon  and  Thomas  Fleming  in  England  ; — secondly,  that  in  the  time  of  K.  Henry  the 
7"'  he  was  ranked  in  a  procession  at  Greenwich  :  he  had  ^jlace  next  after  the  Lord 
Delvin,  and  before  the  Lord  Killin,  as  appeareth  by  the  Booke  of  Houth." 
[Cottonian  MS.  British  Museum.     Faustina,  C.  vin.  fo.  11.] 

*  Tlien  follow  the  names  of  "  Sir  Thomas  Bath,  Lord  of  Louth  ;  Tliomas  Plunket, 
Knight:  Christopher  Plunket,  Knight:  Robert  Dovedale.  Knight:  Kicholas  Strang- 
ways.  Esquire;  John  Capron  ;  Nicholas  H.ardeman,  Esquire:  and  divers  others,"  who 
appear  to  liave  given  evidence  on  the  subject. 
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patent,  and  one  (Vescy)  by  writ,*  with  remainder  to  lieirs  male  of  the  body:  the 
remaining  thirty-one  were  baronits  by  writ;  of  whicli  number  five  t  had  been  in- 
herited through  females ;  and  no  less  tlian  five  barons  J  were  summoned  to  that 
parliament  in  right  of  their  wives,  who  were  heirs  general  of  barons  created  by  writs 
of  summons. 

If,  as  Mr.  Fleming  contends,  baronies  existed  in  Ireland,  which  were  confined  in 
their  descent  to  heire  male  at  the  period  toi  which  he  attributes  the  creation  of  the 
barony  of  Slane.  it  is  incumbent  upon  him  to  state  spefifically  by  what  means  they 
■were  created.  That  sucli  a  custom  was  then  unknown  in,  and  that  it  was  in  direct 
opposition  to  tlie  usage  of  this  country,  lias  been  proved  :  and  tluit  tlie  barony  of 
Slane,  and  others  to  which  allusion  is  made,  could  not  have  been  created  by  patent, 
is  bej'ond  a.  doubt,  because  no  patent  of  creation  of  a.  baron  before  the  lltli  Kic.  II. 
is  estant  in  eitlier  kingdom.  To  the  assertions  that  [145]  tliere  is  something  peculiar 
in  the  creation  of  the  barony  of  Slane,  which  takes  it  out  of  the  ordinary  rules  re^ 
specting  the  descent  of  honours  ;  that  it  existed  independently  both  of  a  patent  and 
of  writs  of  summons;  and  that,  altliongh  no  man  knows  precisely  when,  or  how,  it 
was  created,  yet  that,  in  opposition  to  the  laws  wliich  govern  the  descent  of  all  otlier 
dignities,  it  is  inheritable  by  heirs  male  to  the  exclusion  of  heirs  general,  there  is  this 
conclusive  answer  ;  namely,  that  in  the  instance  of  the  first  heir  male,  who  was  sum- 
moned to  parliament  as  Baron  of  Slane  whilst  there  were  heirs  general  oi  previous 
Barons,  there  is,  an  express  statute  of  the  Irish  parliament  (Stat.  2  Edw.  IV.  ca]).  15.) 
which  dechires  that  the  dignity  of  which  he  was  possassed  was  vested  in  him  and  his 
heirs.  By  what  means  a.  dignity  to  which  it  is  pretended  a  person  succeeded  as  lieir 
male,  and  which  it  is  said  was  confined  in  its  descent  to  heirs  male,  could  be  vested 
in  him  and  his  heirs,  Mr.  Fleming  has  not  pointed  out;  and  it  also'  remains  for  him 
to  shew  how  David  Lord  Slane  could  have  been  po'ssessed  of  tlie  barony  in  tlie  2d 
Edw.  IV.  to  him  and  his  heii-s,  unless  it  were  created  by  the  writs  of  sununons  which 
were  addressed  to  him,  and  a  sitting  in  parliament  under  those  writs. 

It  is  material  to  inquire  what  was  the  nature  of  the  barony  of  Gormanston,  the 
possessor  of  which  twice  contested  the  right  of  precedency  witli  the  Barons  of  Slane. 
That  it  was  not  cieated  by  patent  is  unquestionable,  because,  in  that  case,  there  could 
have  been  no  difficulty  in  settling  the  precedency,  from  tlie  date  of  the  patent ;  and 
because  the  earliest  patent  of  the  creation  of  a.  [146]  barony  of  Ireland  was  in  the 
2d  Edw.  IV.  1162  :  nor  can  it  be  said  that  it  was  a  feudal,  or  even  an  ancient  dignity, 
because  the  title  was  unknown  until  the  reign  of  Ricliard  the  Second  ;  and  still  more, 
because  it  was  decided  that  the  barony  of  Gormanston  did  not  confer  a,  high  pre- 
cedency. The  conclusion  seems  therefore  irresistible,  that  it  was  created  by  writ ; 
and  as  it  cannot  be  denied  that  the  heirs  (wliO'  were  also  the  heirs  male)  of  the  first 
Baron  of  Gormanston  succeeded  to  the  dignity,  there  is  proof,  to  which  no  suspicion 
can  be  attached,  that  a  writ  to  and  a,  sitting  in  the  parliament  oi  Ireland,  in  the 
reign  of  Richard  the  Second,  did  create  an  hereditary  barony. 

The  fii^st  person  summoned  to  parliament  by  the  title  of  "  Gormanston,"  was 
Christopher  Preston,  in  the  reign  of  Richard  the  Second.  He  was  the  son  of  Sir 
Robert  Preston.  Chief  Justice  of  the  Common  Pleas  in  Ireland  (who*  was  summoned 
e.r  officio  in  the  reigns  of  King  Edward  the  Tliird  a,nd  Richard  tlie  Second,  but 
appears  latterly  to  have  sat  in  the  precedency  of  the  barony  of  Kells  in  Ossory,  in 
right  of  his  wife),  by  Margaret,  daughter  and  eventually  sole  heiress  of  Walter  de 
Birmingham,  who  was  summoned  to  parliament  as  Loi-d  of  Kells  in  Ossoiy,  in  the 
middle  of  tlie  reign  of  King  Edward  the  Third.  The  barony  of  Kells,  on  the  deatli 
of  Margaret,  wife  of  Sir  Robert  Preston,  descended  to  their  son,  Christopher  Preston, 

*  Appendix  to  the  First  Report  of  the  Lords'  Committee  on  the  Dignity  of  a 
Peer  of  the  Realm. 

t   Audley,  Cobhani,  Dudley,  Dacre,  and  Say  and  Sele. 

I  Fitz-Warine,  Ferrers  of  Chartley,  Scales,  Cromwell,  and  Willougliby  of  Eresby. 
The  twenty-one  other  baronies  by  writ,  in  the  2d  Edw.  IV.,  were  than  possessed  by 
heirs  male,  who  were  also  the  heirs  general  of  the  persons  first  summoned  ;  but  many 
of  the  said  twenty-one  baronies  have  since  descended  tO'  heirs  female,  and  five  of  them, 
namely,  Clinton,  Hastings,  Zouch,  Grey  of  Ruthyn,  and  Herbert,  exist  at  tlie  present 
moment,  in  the  persons  of  heirs  general ;  the  remainder  being  in  abeyance  or  in  the 
Crown  under  attainder,  excepting  the  barony  of  Scrope  of  Bolton,  which  is  vested  in 
a  sole  heir  general,  but  who  has  not  preferred  his  claim  to  the  dignity. 
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who  was  sunuiioned  to  and  sat  in  parliament  as  Lord  Gonnanston,  but  a.p]iiirently 
in  tlie  precedency  of  tlie  barony  of  Kells.*  He  waKS  [147]  succeeded  hv  his  son 
Christo]jlier  Preston  :  a^id  he  by  his  son  Robert  Preston,  who.  was  suninioned  to  and 
gat  in  parliament,  in  the  reign  of  Heniy  the  Sixth.  It  is  evident,  from  the  statutes 
of  the  .'i8th  Hen.  VI.  and  '2d  Edw.  IV.,  1;hat  the  Lords  Gormanston  always  enjoyed  ;> 
higher  prei'edeucy  than  the  Lords  Slane;  not,  however,  by  virtue  of  the  baruny  of 
Gormanston,  hut,  as  tlie  stat.  2  Edw.  IV.  expressh'  asserts,  "'  a.s  Lords  of  Kells  in 
Ossory."  This  recognition  tiiat  tlie  barony  of  Kells  in  Ossory  was  vested  in  the 
Lords  of  Gormanston  ;  tJiat  it  was  a  barony  which  conferred  a,  seat  in  parliament; 
and  tiliat  it  was  of  greater  ancienty  tlian  the  barony  of  Gormanston;  sjatisfactorily 
proves  what  the  parliament  of  Ireland  then  deemed  to  be  the  effect  of  tlie  writ  toi 
Walter  de  Biruiinghani,  by  the  title  o!  Lord  of  Kells.  That  the  Lords  of  Gormanston 
co'uld  not  have  been  Bai-ons  of  Kells  in  Ossory  by  a.ny  other  means  tliaii  by  descent,  is 
beyond  dispute.  Walter  de  Binninghani  had  a.  grant  of  tlie  manor  or  lordship  of 
KellSi  for  life  only,  and  after  his  death  it  was  gi-anted  tO'  the  Earl  of  Orniond  ;  so  that 
it  was  not  inherited  by  the  descendants  of  the  said  Walter  de  Birmingham.  At  the 
time,  therefore,  when  tlie  parliament  of  Ireland  recognized,  by  an  express  statute:, 
that  Lord  Gormanston  was  Lord  of  Kells,  and  as  Lord  of  Kellsi  admitted  his  right  ol 
precedency  over  the  Lords  of  Slane,  lie  was  not  possessed  of  tlie  territorial  lordship 
O'f  Kells,  nor  had  he,  or  any  other  person,  ever  been  created  Baron  of  Kells  by  patent: 
hence  the  stat.  2  Edv/.  IV.  affords  evidence  of  the  most  conclusive  nature,  that  tlie 
effect  of  a.  writ  of  summons  as  a,  baron  toi  tlie  parliament  of  Ireland  was  the  same 
as  tlie  effect  of  a  writ  to  tlie  [148]  parliament  of  England,  and  created  a.  barouy  to 
tlie  heirs  general  of  tlie  body  of  the  person  so  ?iunimoned. 

In  anotlier  point  of  view,  tlie  precedency  allowed  by  tlie  stat.  2  Edw.  IV.  to  Lord 
Gormanston  over  Lord  Slane  is  extremely  material,  if,  as  Mr.  Fleming  contends, 
precedetiicy  was  in  early  times,  an  infallible  rule  by  which  tO'  judge  of  the  date  of  the 
creation  of  a  dignity.  It  is  certain  that  the  baron}'  of  Kellsi,  as  a.  parliamentary 
barony,  was  not  created  before-  the  writ  of  summons  to*  Walter  de  Birmingham,  in 
the  reign  of  Edward  the  Third  ;  and  by  allowing  the  inheritor  of  that  bnron^v  pre- 
cedency over  the  Lord  of  Slane,  it  is  obvious  that  the  puiiiaiuent  of  the  2d  Edw.  IV. 
considered  that  the  barony  of  Slane  was  not  created  until  after  the  creation  of  the 
barony  of  Kells.  Nor  is  it  difficult  to  reconcile  this  with  tlie  fact  that  a  writ  issued 
tO'  Baldwin  le  Fleming  in  tlie  3d  Edw.  II.,  and  tliat  Walter  de  Birmingham  was  not 
summoned  until  the  reign  of  King  Edward  tlie  Third,  because  there  is  no  evidence 
to-  shew  that  subsequent  writs  were  addressed  to  tlie  said  Baldwin  lei  Fleming,  or  that 
he  e^er  sat  in  parliament  under  tlie  only  writ  which  is  recorded  to  have  been  ad- 
dressed toi  him.  On  discussing  tlie  question  in  the  2d  Edw.  IV.  it  is  manifest,  from 
the  words  of  the  statute,  that  evidence  was  examined  on  the  subject,  and  that  tlie 
Hctuse  of  Lords  attached  more  importance  to.  tlie  sittings  of  tlie  Lords  of  Slane  a.nd 
the  Lords  of  Gormanston,  than  to-  tlie  dates  of  tlie  first  writs  addressed  to  them  :  in 
other  words,  it  considered  tliat  the  first  proof  of  sitting  in  parliament  was  evidence 
of  the  date  of  the  creation.  Tlie  proof  of  sitting  of  a-  Lord  of  Slane  was  not  traced 
farther  [149]  than  to  Simon  le  Fleming,  who  died  in  1370.  Of  Baldwin  le  Fleming, 
whoi  was  summoned  in  the  3d  Edw.  II.  (the  father  of  the  said  Simon),  no  notice 
whatever  is  taken  ;  and  the  only  conclusion  whicli  can  be  drawn  from  the  omission 
is,  that  proof  of  his  having  sat  in  parliament  was  not  extant.  If  tlien  the  date  of  the 
creation  of  the  barony  of  Slane  be  brought  so  long  witliin  the  time  of  legal  memory 
as  the  middle  of  the  reign  of  King  Edward  the  Third,  the  argument  founded  upon  its 
being  a  barony  by  "  prescription  "  (little  a.s  that  argument,  under  any  circumstances, 
is'  wortli),  must  fall  to'  the  ground. 

The  barony  of  Slane,  like  the  barony  of  Kells,  originated  in  a  writ  of  summons 
to  and  a  sitting  in  parliament ;  and  whatever  was  the  effect  of  such  writ  and  sitting 
in  the  instance  of  the  barony  of  Kells,  the  same  must  be  held  to  be  the  efi'ect  in  the 
case  of  the  barony  of  Slane.  The  statute  of  the  2d  Edw.  IV.  shews  that  the  barony 
of  Kells  descended  to  Lord  Gormanston,  as  heir  general,  through  an  heir  female,  and 
that  the  Irish  parliament  solemnly  recognized  it  to  be  vested  in  Lord  Gormanston. 

*  Similar  circumstances  occurred  in  the  peerage  of  England.  The  Lords  Wil- 
loughby  de  Eresby,  tliough  summoned  by  the  title  of  "  Willoughbj',"  have  always 
enjoyed  the  precedency  of  the  barony  of  Beke  ;  and  other  instances  might  be  cited. 
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Can  it  then  be  pretended,  in  the  absence  of  a  patent,  that  the  barony  of  Slane  was  of 
a  distinct  nature  from  the  barony  of  Kells  ;  and  that  though  created  about  the  Kama 
time,  and  by  precisely  the  same  means,  yet  that  it  was  descendible  to  a  distinct  class 
01  heirs? 

Tlie  ^'rounds  upon  which  Mr.  Fle.ming:'8  argument  rests,  that  the  barony  ot  hlane 
was  confined  in  its  descent  to  heirs  male,  may  be  briefly  stated  to  be: 

I.  That  the  ancestors  of  Baldwin  le  Fleming,  [150]  who  was  sumnioned  iii  tlie 
."id  Edw.  II.,  were  frequeutlv  stvled  "  Domini  de  Slane,"  or  "  Barones  de  Slane;  "  that 
in  the  reign  of  Henry  the  "Third,  tlie  head  of  the  family  ranked  among  the  "  mag- 
nates "  of  Ireland  ;  and  it  seems  to  be  insinuated  tliat  before  the  reign  of  Edward  the 
Second,  the  tenure  of  the  lordship  or  barony  of  Slane,  conferred  tlie  dignity  of  peers 
of  Ireland  upon  its  possessors. 

Excepting  with  the  view  of  shewing  that  the  barony  of  Slane  existed  as  a  parlia- 
mentary dignity  before  any  writs  of  summons  are  extant,  it  is  difficult  to  comprehend 
in  what  way  these  statements  can  benefit  Mr.  Fleming's  case.  He  does  not  found  his 
claim  on  tlie  barony  of  Slane  being  a  barony  by  tenure,  because  he  is  not  possessed 
of  the  lordship  of  Slane;  and  even  if  the  tenants  of  that  manor  were,  as  he  contends, 
"  magnates  "  of  Ireland  antecedent  to  the  reign  of  King  Edward  the  First,  that 
circumstance  by  no  means  proves  that  the  dignity  of  which  Mr.  Fleming  supposes 
them  to  have  been  possessed  would  be  confined  in  its  descent  ta  heirs  male;  because 
all  dignities,  until  tlie  reign  of  Edward  the  Second,  were  granted  to  lieirs  general ; 
and  every  precedent  upon  record  establishes,  that  such  dignities  have  uniformly 
descended  to  heirs  general. 

An  error  of  a  fatal  nature,  with  respect  to  the  deductions  which  are  drawn  from 
it,  prevails  throughout  Mr.  Fleming's  case.  It  is  said,  that  because  tlie  terms 
"  Dominus  de  Slane,"  and  "  Baro  de  Slane,"  were  applied  to  various  persons,  who 
succeeded  as  heirs  male  to  the  lordship  of  Slane,  they  were  peers  of  parliament.  That 
the  words  "  Lord  "  and  "  Baron  "  were  frequently  used  in  [151]  England,  but  more 
especially  in  Ireland,  to  designate  the  possessor  of  certain  lands,  called  lordships  or 
baronies,  is  a  fact  generally  known  ;  but  it  has  never  been  pretended  that  they  were 
peers  of  the  realm.  In  England,  tlie  owners  of  the  manors  of  Burford,  Skirpenbek, 
Hilton,  Shipbroke,  Kinderton,  and  some  others,  were  alwa5's  styled  ''Barons  of  Bur- 
ford,"  "  Barons  of  Skirpenbek,"  "  Barons  of  Hilton,"  "  Barons  of  Kinderton,"  and 
"  Barons  of  Sliipbroke;  "  wliilst  in  Ireland  there  have  been  the  "  Barons  of  Galtrim," 
the  ''  Barons  of  Birr,"  the  "  Barons  of  Skrine,"  the  "  Barons  of  Navan,"  the  "  Barons 
of  Castle  Knocke."  the  "  Barons  of  Auverke,"  the  "  Barons  of  Bargie,"  the  "  Barons 
of  Burnchurch,"  the  "  Barons  of  Brownesford,"  the  "  Barons  of  Loughmoe,''  the 
"  Barons  of  Balynoa,"  the  "  Barons  of  Courtowai,"  and  numerous  others  ;  but  the  ex- 
pression imported  nothing  more  than  tliat  they  were  lords  of  those  particular  lord- 
ships, or  palatine  baronies.  The  word  "  Dominus  "  often  bore  the  same  meaning, 
but  it  was  sometimes  used  with  much  greater  latitude;  hence  no  reliance  whatever 
can  be  placed  on  those  expressions,  as  indicating  the  possession  of  a  peerage  in  either 
country. 

II.  Mr.  Fleming's  next  position  is,  that  because  David  Fleming,  who  was  sum- 
moned to  parliament  between  the  3&th  Hen.  VI.  and  .3d  Edw.  IV.,  was,  according 
to  the  Stat.  2d  Edw.  IV.,  allowed  a  liigher  precedency  than  could  belong  to  a  creation 
in  or  subsequent  to  the  reign  of  Henry  the  Sixth,  it  is  evident  that  he  succeeded  to  an 
ancient  dignity,  instead  of  having  been  created  to  a  new  barony;  and  this  fact,  he 
says,  is  further  proved,  because  the  stat.  2d  Edw.  IV.  shews  that  the  said  David  [152] 
could  not  liave  been  creiited  dp  nnvn  b}^  writ,  inasmuch  as  he  is  therein  stated  to  have 
absented  himself  from  parliaments  and  great  councils,  to  prevent  evidence  being 
given  upon  the  que.stion  between  him  and  Lord  Gormanston  for  precedency. 

Weight  is  attached  to  the  circumstance  of  the  persons  who  were  summoned  to 
parliament,  as  Barons  of  Slane,  having  a  higher  precedency  tlian  could  belong  to  a 
creation  by  the  first  writ  respectively  addressed  to  them  ;  but  the  circumstance  does 
not  justify  the  inference  drawn  from  it,  and  precisely  the  same  thing  has  often 
occurred  in  the  parliaments  of  England,  without  affecting  the  rights  of  the  heirs 
genera!  of  the  original  baronies  (see  p.  182,  ef.  .^eq.).  To  the  objei-tion,  that  David  Lord 
Slane  could  not  have  been  creiated  by  writ,  because  to  prove  such  a  creation  a  sitting 
must  be  shewn,  and  the  statute  of  2d  Edw.  IV.  stated  that  "  he  absented  himself  from 
parliaments  and  great  councils,"  it  is  sufficient  to  reply,  that  that  statute,  bv  accusing 
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him  of  liiiving  "  absented  himself,"  proves  that  a  writ  of  suuuuoiis  had  issued  to  him, 
because  such  a  charge  could  not  be  made,  unless  he  had  been  commanded  to  attend  ; 
and  tliat  fact  fully  accounts  for  his  being  styled  "  Lord  Slane  "  in  the  said  act. 
Whether  he  did  or  did  not  sit  in  parliament,  may  be  material  in  the  event  of  a  claim 
bv  the  heir  general  of  his  body  ;  Isut  it  has  nothing  whatever  to  do  with  Mr.  Bryan's 
case:  on  the  contrary,  he  contends  that  the  said  David  Lord  Slane  had  no  hereditary 
right  to  be  summoned  ;  but  that,  if  summoned,  the  writ  created  him  to  a  new  and 
distinct  barony  of  Slane.  It  must,  however,  be  remarked,  that  the  words  of  the  stat. 
2d  Edw.  IV.  [153]  do  not  admit  of  the  construction  which  Mr.  Fleming  has  given  to 
them  ;  for  the  statement,  that  David  Fleming  "  had  absented  himself  from  parlia- 
ments and  great  councils,"  clearly  refers  to  the  2d  Edw.  IV.,  the  immediate  period 
when  Lord  Gormanston  revived  the  question  about  his  precedency ;  but  all  which  it 
is  essential  for  Mr.  Bryan  to  establish  is,  that  if,  as  appears  to  be  the  case,  the  said 
David  was  summoned  to  parliament,  he  was  not  entitled  de  jure  to  the  writ  as  heir 
male  of  the  preceding  Barons  of  Slane. 

III.  Mr.  Fleming  insists  that  if  the  persons  who  were  summoned  to  parliament 
as  Barons  of  Slane,  on  succeeding  as  heirs  male,  "  were  not  peers  by  inheritance, 
the  immediate  agency  of  an  adequate  legal  and  constitutional  power  so  to  ennoble 
them,  has  in  no  one  instance  been  proved  to  have  intervened  in  these  alleged  crea- 
tions of  peerage;  and  that  even  supposing  the  power  of  ennobling  commoners  with- 
out the  specific  sanction  of  the  royal  authority,  and  of  creating  peerages  by  writ  of 
summons  to  the  parliaments  of  Ireland,  to  have  legally  and  constitutionally  vested 
in  tlie  option  and  pleasure  of  the  successive  lords  lieutenant  and  lords  justices  of 
Ireland,  and  even  of  their  deputies,  who  were  often  themselves  commoners,  the  proofs 
usually  deemed  necessary  in  England,  where  peerages  by  writ  actually  exist,  to  sub- 
stantiate such  creations  by  royal  writ  of  summons  to  and  sitting  in  parliament  in 
virtue  thereof,  have  not  been  produced  "by  Mr.  Bryan,  in  any  one  instance  of  these  sis 
alleged  creations." 

The  distinction  here  drawn  between  the  writ  of  the  king  to  an  English  parliament, 
and  the  writ  of  [154]  the  lords  lieutenant  of  Ireland  in  the  king's  name  to  an  Irish 
parliament,  is  only  entitled  to  attention  from  its  novelty.  It  is  well  known  that  the 
lords  lieutenant,  or  lords  deputy  of  Ireland,  were  always  instructed  by  the  crown 
respecting  the  summoning  of  parliaments,  the  creation  of  peers,  and  the  appoint- 
ments of  higli  officers  of  state  in  that  kingdom  ;  and  whatever  took  place  on  either 
of  these  subjects  must  be  considered  as  the  act,  not  of  the  lord  lieutenant,  but  of  the 
king,  in  whose  name  the  writs  of  summons  and  the  patents  of  creation  and  appoint- 
ments issued.  Every  creation  of  peerage,  whether  by  writ  or  by  patent,  must  there- 
fore be  presumed  to  have  occurred  by  virtue  of  the  necessary  authority,  of  which  the 
act  itself  is  sufficient  legal  evidence ;  and  it  is  no  more  necessary  to  produce  proof  of 
power  having  been  expressly  given  to  a  lord  lieutenant  of  Ireland  to  create  a  peer 
by  writ  of  summons,  in  the  fourteenth,  fifteenth,  sixteenth,  or  seventeenth  century, 
than  it  is  necessary  to  produce  the  writ  of  Privy  Seal  in  order  to  establish  the  validity 
of  a  patent  of  an  Irish  Peerage  at  the  present  day.  The  patent  itself  is  legal  evidence 
of  the  creation  in  the  one  case;  and  the  issuing  of  the  writ,  followed  by  a  sitting  in 
parliament,  is  evidence  of  the  creation  in  the  other.  It  is  also  to  be  observed,  that 
writs  of  summons  to  the  parliaments  of  Ireland,  like  writs  to  a  parliament  of  Eng- 
land, issued  in  the  king's  name,  and  were  nearly  verbatim  the  same.  To  deny  to 
the  former  the  effect  which  the  law  attaches  to  tlie  latter,  would  be  inconsistent  with 
legal  principles  ;  and  be  tantamount  to  asserting  that  the  prerogative  of  the  Crown 
in  Ireland  was  inferior  to,  and  distinct  from,  the  prerogative  of  the  Crown  in  Eng- 
land. 

[155]  Mr.  Fleming's  assertion  that  the  proofs  "  usually  deemed  ne<.'essary  in 
England,  where  peerages  by  writ  actually  exist,  to  substantiate  such  creations  by 
royal  writ  of  summons  to  and  sitting  in  Parliament  in  virtue  thereof,  have  not  been 
produced  by  Mr.  Bryan,  in  any  one  instance  of  these  six  alleged  creations,"  is  met 
by  producing  the  statute  of  the  2d  Edw.  IV.,  which  proves  the  sitting  of  the  two 
Lords  Slane,  namely,  of  Simon  Fleming  in  the  reign  of  Edward  the  Third,  and  of 
Christopher  Fleming  in  the  reign  of  Henry  the  Sixth.  The  fact,  that  no  writs  of 
summons  to  the  Parliaments  of  Ireland  are  extant,  excepting  for  a  few  years,  whicli 
are  not  embraced  by  the  period  in  question,  explains  why  the  writs  to  those  persons 
cannot  be  produced  :  but  is  it  to  be  inferred  that  they  could  jjossiblv  have  been  pre- 
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sent  as  peers  of  parliiiment  without  haviny^  been  duly  sunnuoncd .'  or  that  where  a 
sitting  can  be  sliewn  long  before  the  time  when  the  first  patent  of  the  creation  of  a 
barony  was  granted,  the  production  of  a  writ  is  necessary  to  prove  that  the  barony 
was  neither  created  by  patent,  nor  by  tliat  vague  and  unintelligible  agency  upon 
which  he  relies?  Whether  a  right  to  an  early  barony,  as  a  barony  by  writ,  for  wliich 
sittings  can  be  shewn,  but  for  which  no  writs  of  summons  are  extant,  could  be  estab- 
lished, is  a  question  which  Mr.  Bryan  has  no  interest  in  raising.  His  claim  is  to  a 
barony  for  which  proofs  of  the  issue  of  writs,  and  of  sitting,  can  be  produced  ;  and  it 
would  rather  strengthen  than  weaken  his  case  if  it  could  be  jiroved  that  there  never 
was  any  parliamentary  barony  of  Slane  until  the  issue  of  the  writs  upon  which  his 
claim  is  founded. 

[156]  David  Lord  Slane  died  in  the  .'id  Edw.  IV.  UCi,  leaving  his  only  son  Thomas 
his  heir,  then  seven  years  of  age,  who  died  in  his  minority,  in  the  1 1th  Edw.  IV. 
1471,  unmarried,  when  his  three  sisters  became  his  co-heirs,  between  whom  the  barony 
of  Slane,  which  the  statute  2d  Edw.  IV.  expressly  recognized  to  be  vested  in  David 
Flemino-  and  "his  heirs,"  fell  into  abeyance:  and  it  still  continues  in  that  state 
among  their  descendants.  On  this  second  instance  of  a  barony  of  Slane  terminating 
in  heirs  general,  it  is  important  to  observe  that  a  claim  as  a  matter  of  right  could 
never  lie  made  to  the  dignity  ;  and  consequently  that  the  non-claim  is,  no  jiroof  that 
the  right  was  not  inherited  by  those  co-heirs. 

Sir  James  Fleming,  next  heir  male  of  David  Lord  Slane  (namely,  son  and  heir 
of  William  Fleming,  brother  of  Christopher  fourth  Lord  Slane,  who  died  in  the  '26th 
Hen.  VI.),  succeeded  to  the  lordship  of  Slane.  He  was  styled  a  Lord  of  Parliament 
in  the  12th  and  13th  Edw.  IV.  (Printed  Evidence,  No.  IV.  pages  29  and  .'iO) ;  but 
writs  of  sunnuons  for  that  period  are  not  extant.  Dying  in  the  7th  Hen.  VII.  he 
was  succeeded  by  his  son  and  lieir  Christopher,  who  sat  in  parliament  as  Lord  Slane 
in  the  9th  Hen.  VII.  and  died  in  the  0th  Hen.  VIII.  1517,  when  he  was  succeeded  by 
his  son  James  Fleming,  wlio  sat  in  parliament  in  the  reign  of  Henry  the  Eighth  and 
in  the  2d  Eliz.  1560.  He  died  in  tlie  20th  Eliz.  1578,  witliout  issue,  leaving  his  two 
sisters  his  co-heirs,  between  whom  the  barony,  created  to  their  grandfather,  fell  into 
abeyance;  and  as  it  is  stiD  in  abeyance  between  their  heirs,  no  claim,  as  a  matter  of 
right,  could  ever  have  been  made  to  the  dignity. 

[157]  Mr.  Fleming  observes,  that  James  Lord  Slane  (the  heir  male  of  Thomas 
Lord  Slane,  who  died  in  his  minority,  in  December,  11  Edw.  IV.,  1471,)  immediately 
after  the  death  of  the  said  Thomas  Lord  Slane,  received  permission  to  remain  one 
year  in  England,  for  the  purpose  of  obtaining  livery  of  Jiis  lands  there  (Printed 
Evidence,  No.  IV.  pages  29  and  30)  ;  and  that  as  the  stat.  12  and  13  Edw.  IV.  cap.  5., 
wliich  recognizes  him  as  a  lord  of  parliament,  was  passed  before  the  expiration  of 
the  year,  he  could  not  have  acquired  the  rank  of  a  peer  by  a.  sitting  in  parliament 
under  a  writ  of  summons.  Mr.  Bryan  repeats  that  it  is  no  part  of  his  case  to  shew 
that  the  said  James  Fleming  ever  was  a  peer;  but,  as  Mr.  Fleming  infers  from  the 
recognition  in  the  stat.  12  and  13  Edw.  IV.  that  James  Fleming  was  considered  to 
have  succeeded  to  the  original  dignity,  and  not  to  have  been  created  to  a  new  barony 
by  writ,  it  is  incumbent  upon  Mr.  Bryan  to  prove  that  the  deduction  drawn  'rom 
the  circumstances  alluded  to  is  unfounded.  Mr.  Fleming  assumes  that  in  the  reign 
of  Edward  the  Fourth,  a  proof  of  sitting  was  necessary  to  entitle  a  person  who  was 
summoned  to  parliament  to  be  styled  a  baron  of  parliament,  a  presumption  which 
is  wholly  unsupported  by  facts.  If  a  writ  issued  to  James  Fleming,  commanding 
him  to  attend  the  parliament  by  which  the  statute  in  question  was  enacted,  can  any 
reasonable  person  doubt  that  he  would  be  styled  a  baron  of  that  parliament,  even 
supposing  that  he  had  not  sat  under  the  writ?  But  it  does  not  foUow  that,  because 
James  Fleming  was  permitted  to  go  to  England  for  a  year,  he  must  have  continued 
out  of  Ireland  during  the  whole  of  that  time.  The  licence  named  [158]  the  longest 
period  for  which  he  could  be  absent,  but  it  does  not  prohibit  his  return  whenever 
he  thought  proper.  Moreover,  one  year  was  the  usual  period  for  which  licences  of 
absence  from  the  kingdom,  letters  of  protection,  and  other  special  exemptions  from 
dutie.'i,  or  from  the  operation  of  the  law,  were  granted  ;  and,  as  can  be  shewn  by 
numerous  instances,  they  are  by  no  means  conclusive  evidence  that  the  individuals 
so  favoured  availed  themselves  to  the  full  extent  of  tiie  indulgence.  There  is  there- 
fore nothing  to  justify  the  opinion  that  James  Lord  Slane  was  not  summoned  to  and 
sat  in  the  parliament  of  the  12  and  13  Edw.  IV. 

It  is  argued  for  Mr.  Fleming  that,  although  Mr.  Bryan  contends  that  James  Lord 
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Shine  "  was  created  a  peer  by  writ  of  summons  to  and  sitting  in  parliament  in  the 
reign  of  Edward  the  Fourth,  he  does  not  offer  any  proof  to  the  House  as  to  what 
parliament  he  was  summoned,  or  in  what  parliament  he  sat  during  that  reign." 

To  this  objection  the  answer  is  conclusive.  There  are  no  writs  of  summons  to 
nor  any  actual  proof  of  the  sitting  in  the  parliament  of  Ireland  of  peers  for  the  reign 
of  Edward  tlie  Fourth,  excepting  the  statutes  which  have  been  referred  to  ;  and  even 
if  there  were,  Mr.  Bryan  has  no  motive  for  producing  them.  As  the  statute  of  the 
12  and  13  Edw.  IV.  calls  James  Fleming  a  lord  of  parliament,  it  must  be  presumed 
that  he  was  summoned  to  that  assembly  ;  but  if  the  recognition  arose  from  hereditary 
right  alone,  it  is  for  Mr.  Fleming  to  jiroduce  a  patent,  or  some  other  proof  of  the  way 
in  which  that  hereditary  right  was  created.  Having  shewn  that  tlie  original  barony 
was  not  created  by  any  instrument  which  limited  its  descent  to  [159]  heirs  male, 
Mr.  Bryan  of  course  attributes  its  origin  to  the  only  other  mode  of  creation  known  to 
the  law  ;  and  finding  that  certain  persons  were  recognized  by  the  Irish  parliament  as 
Barons  of  Slane  who  could  not  possibly  have  succeeded  to  the  original  barony  under 
the  operation  of  the  law  on  the  subject  of  baronies  by  writ,  he  followed  the  two  pre- 
cedents established  by  the  English  House  of  Lords,  and  presumed  that  each  of  those 
persons  was  created  to  a  nenv  and  distinct  dignity.  The  onus  of  proving  the  con- 
trary rests  with  Mr.  Fleming  ;  and  Mr.  Bryan  need  only  add,  that,  as  he  claims 
nothing  through  the  James  Fleming  who  is  presumed  to  have  been  summoned  to 
parliament  in  the  reign  of  Edward  the  Fourth,  he  has  no  other  interest  in  the  ques- 
tion, wliether  he  was  or  was  not  a  peer,  than  to  convince  the  House  tlvit  if  he  were 
a  baron  of  parliament  he  could  not  liave  become  so  by  hereditary  right. 

Soon  after  the  barony  of  Slane,  which  was  created  to  the  said  James  Lord  Slane, 
fell  into  abeyance  in  the  year  1577,  tlie  Crown  was  pleased  to  summon  Thomas 
Fleming,  of  Stephenstowu,  the  heir  male  of  the  last  baron,  to  parliament,  who* 
succeeded  to  the  lordship  of  Slane,  under  the  entail ;  but  the  earliest  proof  of  his 
having  been  so  summoned  is  a  document  called  a  parliamentaiy  pawn.*  of  the  27 
Eliz.  1585. 

[160]  Thomas  Lord  Fleming  died  in  November  1597,  leaving  two  daughters  his  co- 
heirs ;  namely, Eleanor,  who  married  her  cousin  William  Fleming,  of  Derpatrick,  who, 
as  heir  male  of  tlie  Fleming  family,  succeeded  to  the  manor  of  Slane ;  and  Catherine 
tlie  wife  of  Pierce  Butler,  of  Old  Abbey  in  Kilkenny  ;  between  which  co-heirs  the 
barony  created  to  their  father  fell  intO'  abeyance,  and  remains  vested  in  their 
descendants. 

Mr.  Fleming  contends  that  the  above-mentioned  William  Fleming  (husband  of 
Eleanor,  the  daughter  and  co-heir  of  the  last  Baron  Slane)  succeeded  to  the  d'gnity 
as  heir  male  ;  and  adduces  in  proof  of  his  being  a  peer  of  the  realm, — 

I.  The  inquisition  on  the  deatli  of  Thomas  Lord  Slane  in  1597,  in  which  the  said 
William  Fleming  is  called  "  William  now  Lord  Baron  of  Slane." 

II.  His  being  described  as  the  king's  "  very  noble  subject  William  Fleming,  Lord 
Baron  of  Slane,"  in  the  grant  of  the  livery  of  his  lands  by  King  James  the  First. 

III.  His  answer  to  a  bill  in  Chancery,  which  he  was  permitted  to  make  "  upon 
honour,"  and  in  which  he  is  styled  by  that  title. 

[161]  To  tlicise  facts  Mr.  Bryan  replies : 

First.  That  a  man  being  described  b}-  a  title  of  peerage  in  documents  issued  by  the 
Crown,  or  his  being  so  considered  by  a  jury  and  in  proceedings  in  Chancery,  are  not 
ervidence  of  his  legal  right  to  the  dignity  sO'  ascribed  to  him.     Tliere  are  many  pre- 

*  '•  The  parliamentary  pawns  are  sometimes  copies,  sometimes  abstracts,  of  the 
writs  and  precepts  that  issue  for  sunnnoning  tlie  peers  to  parliament  (similar  to  the 
entries  on  the  Close  Rolls),  with  schedules,  containing  the  names  and  titles  at  length 
of  the  several  persons  to  whom  such  or  similar  writs  were  sent.  Wlien  the  parliament 
meets,  the  parliament  pawn  is  completed  ;  and  after  that  period  all  writs  of  sunuiions 
are  issued  from  the  Crowii-OfEce  in  Chancen,^ 

"  It  became  the  practice  about  the  time  of  Henry  the  Eighth,  when  a  parliament 
was  to  be  called,  for  tJie  Clerks  of  the  Petty  Bag-Office  in  Chancery,  in  pursuance  of  a 
warrant  from  the  Lord  Chancellor,  to  prepare  these  abstracts  and  scliedules,  with  the 
help  of  the  Masters  in  Chancery  and  the  Heralds  ;  and  being  fairly  engfrossed  on 
parchment,  they  were  lodged  in  the  Petty  Bag-Office,  under  the  name  of  '  Parliament 
Pawns.'  " — -Grimaldi's  "  Origines  Genealogicae,"  p.  201.  ;  from  the  Reports  on  Public 
Records  ;  and  the  Minutes  of  Evidence  on  tlie  Howard  de  Walden  Peerage. 
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cedents  of  titles  being  attributed  to  persons  not  merely  by  tliemselves,  but  in  tlie  most 
solemn  instruments  from  tiie  Crown,  to  wliieli  tliey  hud  no  just  right  or  pretensions.* 
Great  laxity  prevailed  on  this  subjeet  long  after  tlie  reign  of  James  the  First ;  and  if 
the  heirs  of  individuals,  to  whom  titles  of  dignities  have  been  improperly  applied 
by  the  Crown,  are  therefore  to  be  considered  [162]  entitled  to  those  dignities,  a  new 
principle  respecting  honours  must  be  introduced.  The  circumstance  of  a  title  being 
attributed  to  a  person  in  an  iiujiii.sitm  pust  mortem  is  deserving  of  very  little 
weigiit.t  It  formed  no  part  i>f  the  duty  of  the  jury  to  inquire  to  whom  the  dignity 
belonged,  but  to  ascertain  wiio  was  the  ne.xt  heir  to  certain  lands  ;  hence  any  descrip- 
tion of  the  iieir  beyond  wiiat  was  sufficient  to  identify  him  as  the  next  heir  of  entail, 
was  foreign  to  their  inquiry,  and  cannot  be  considered  evidence  of  a  fact  which  it  was 
not  tlieir  province  to  investigate.  Recent  instances  of  the  finding  of  juries  on  the 
subjec-t  of  titles  of  honour  in  Scotland,  shew  that  it  would  be  dangerous  to'  attach 
much  importance  to  such  returns;  and  it  is  not  likely  that  a  jury  in  a  country  town 
in  Ireland,  in  the  reign  of  King  James  the  First,  were  more  careful  in  the  investiga 
tion  of  evidence  qu  a  point  which  was  not  necessarily  brought  before  them.  Upon 
proceedings  in  Chancei-y  it  is  unnecessary  to  make  any  particular  observation, 
because  it  must  be  evident  that  the  assumption  or  admission  of  a  title  of  peerage  in 
a  bill  in  Cliancery  is  no  proof  of  the  right  of  the  part}'  to  whom  it  is  attributed. 

As  to  the  statement  that  William  Fleming  was  styled  "  Lord  of  Slane,"  the  cir- 
cumstance may  have  arisen  from  his  having  posse,ssed  the  lordship  of  Slane;  or  it 
is  not  impossible,  though  no  record  is  extant  to  prove  it,  that  lie  was  summoned  to 
[163]  parliament  either  in  a  new  barony,  or  in  the  barony  created  to  Thomas  the 
preceding  Lord  Slane,  whose  daughter  .and  co-heir  he  had  married,  the  abeyance 
being  terminated  in  her  favour,  and  he  liaving  been  summoned  in  her  right.  Be  this 
as  it  may.  it  is  certain  that  there  is  no  legal  evidence  of  William  Fleming  having  ever 
been  summoned  to  or  sat  in  parliament ;  and  tO'  whatever  credit  tlie  records  cited  in 
Mr.  Fleming's  case  may  bethought  entitled,  as  proof  tliat  William  Fleming  was  a  peer, 
they  do  not  establish  that  he  succeeded  to  the  dignity  by  hereditary  right  a,s  heir  male. 

William  Fleming  died  in  1612,  leaving  a  son,  Christopher  Fleming,  of  full  age. 
He  was  summoned  to  and  sat  in  parliament  as  early  as  May  1613  ;  and  it  is  under 
the  writs  to  and  sitting  in  parliament  of  the  said  Christopher  Fleming,  and  of  his 
son  William  Fleming*,  that  Mr.  Bryan  claims  the  barony  of  Slane,  he  being  heir 
general  of  tlie  bodies  of  the  said  Christopher  and  William  Lords  Slane. 

*  Of  the  numerous  examples  tJiat  might  be  adduced  in  which  the  Crown  attri- 
buted dignities  improperly  to  individuals,  a  few  only  will  be  mentioned.  In  the 
15th  Hen.  VIII.  Sir  Arthur  Plantagenet  was  created  Viscount  LTsle  ;  and  in  the  patent 
it  is  said  that  Sir  Charles  Brandon  had  in  the  5th  Hen.  VIII.  been  created  Viscount 
L'Isle,  to  him  and  his  heirs  male  of  the  body  of  Elizabeth  Grey,  "ad  tunc  Vice- 
c.omitUse  Lysle,"  whom  he  intended  tO'  marry.  That  lady  had  not,  however,  tlie 
slightest  pretensions  to  the  title,  the  dignity  of  Viscount  L'Isle  having  been  limited 
to  the  heirs  male  of  the  body  of  Sir  Edward  Grey,  her  grandfather. 

Edward  Somerset,  son  and  heir  apparent  of  Henry  first  Marquis  of  Worcester,  is 
repeatedly  styled  Earl  of  Glamorgan  and  Baron  Beaufort  of  Caldecote  Castle,  in 
L-onimissions  and  other  instruments  by  Charles  the  First:  in  one  of  which  he  is 
addressed  as  "  Lord  Herbert,  Baron  Beaufort  of  Caldecote,  Grismoud,  Chepstow, 
Ragland  and  Gower,  Earl  of  Glamorgan,"  but  tliere  are  strong  reasons  for  believing 
that  he  was  never  legally  created  to  either  of  tliose  dignities. 

In  the  year  1784  George  Townshend,  Baron  Ferrars  of  Chartley  and  Baron 
Compton,  was  created  Earl  of  Leicester  by  a  patent,  in  which  he  is  styled  "  Baron  de 
Ferrars  of  Chartley,  Baron  Bourchier,  Lovaine,  Bassett,  and  Compton  ;  "  but  lie  was 
only  a  co-heir  of  the  barony  of  Bourchier:  tliere  never  was  a  parliamentary  barony 
of  Lovaine,  and  the  barony  of  Bassett  was  then  vested  in  other  families. 

t  Many  errors  committed  by  juries  on  tlie  subject  of  dignities  might  be  stated. 
In  an  inquisition  taken  in  the  "id  and  3d  Phil,  and  Mary,  on  the  demise  of  Thomiis 
Lord  Berkeley,  he  is  styled  "  Dominus  de  Berkeley,  Mowbray  et  Segrave,"  though  he 
was  only  a  co-heir  of  tlie  baronies  of  Mowbray  and  Segrave  ;  and  in  1639  the  abeyance 
of  the  barony  of  Mowbray  was  determined  in  favour  of  Henry  Howard,  the  descendant 
of  the  other  co-heir. 

X  Printed  Evidence,  No.  I.  pp.  5.  8.  to  12  ;  No.  II.  pp.  1,  2,  3  ;  and  No.  I.  jip.  20,  21, 
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Mr.  Fleiiiinfr  contends  tliat  tlie  said  Christoplier  Fleming  was  neither  created  to 
a  new  barony  nor  summoned  in  ripjht  of  his  motlier,  the  co-heir  of  Thomas  Lord  Shine, 
wlio  died  in  1597  :  but  succeeded  as  heir  male  of  all  the  former  barons,  and  inherited 
tlie  original  barony  of  Slaue.  That  this  was  not  the  fact,  and  tliat  a.  discussion  took 
place  witli  respect  to  the  dignity  of  which  the  said  Christopher  Fleming  was  possessed, 
is  placed  beyond  dispute  by  some  contemporary  papers  in  the  British  Museum.  It 
appears  that  in  IGli  a  dispute  arose  between  tliis  Lord  Shine  and  the  Lord  [164] 
of  Kerry  for  precedency,  which  caused  the  origin  of  the  barony  of  Slane  to  be  investi- 
gated ;  and  an  opinion  is  extant,  stating  that  the  barony  of  Slane  is  a  barony  by  writ, 
and  that  "  Thomas  Fleming  hath  no  issue  male,  but  had  two  daughters  ;  Eleanor, 
married  to  Willia.m  Fleming,  this  baron's  father,  by  which  he  claimeth ;  Katherine, 
married  tO'  Pierce  Butler,  by  whom  she  hath  issue  living ;  so  as  by  these  two  several 
co-heirs  the  dignity  (if  any  liad  been)  of  the  Baron  of  Slane  is  wliolly,  by  all  law  and 
custom,  extinct  "  (Cotton,  MS.  Titus  C.  x.  fo.  64  b.). 

Tlie  opinion  there  given,  that  when  a  barony  by  writ  fell  into  abeyance  it  became 
extinct,  lias  long  since  been  exploded  ;  but  it  was  commonly  entertained  in  the  reign 
of  James  the  First,  and  the  point  does  not  appear  tO'  have  been  finally  settled  until 
the  case  of  the  barony  of  Willoughby  de  Broke,  in  tlie  year  1694  (Cruise  on  Dignities, 
p.  197 — 206).  The  above  passage  is  only  cited  to  sliew  that  the  original  barony  of 
Slane  was  deemed  a  barony  by  writ;  and  that  the  hereditary  pretensions  of  Cliris^ 
topher  Lord  Slane  to  a  barony  of  Slane,  were  derived  througli  his  mother.  If  the 
doubt  which  was  expressed  in  Camden's  opinion,  as  to  tlie  validity  of  liis  pretensions, 
was  held  to  be  well  founded,  Cliristoplier  Fleming  must  have  been  created  to  a  new- 
barony,  instead  of  having  obtained  a  termination  of  the  abeyance  of  the  dignity 
created  in  the  reign  of  Elizabetli  to  his  maternal  ancestor,  Tliomas  Fleming.  It  is 
confidently  assumed  by  Mr.  Fleming  that  the  abeyance  of  that  barony  was  not  deter- 
mined in  favour  of  Christopher  Fleming,  becausq  Eleanor  [165]  his  motlier  was 
living  at  the  time  when  he  was  summoned  to  parliament;  but  that  an  abeyance  was 
fornierly  considered  to  be  determined  by  sumiiiouiug  the  heir  apparent  of  a  co-heir, 
instead  of  the  co-heir  liimself,  is  proved  by  the  case  of  the  barony  of  Mowbray,  in 
April,  1639.*  The  point  is,  howers'er,  not  very  material  to  Mr.  Bryan,  whethtrr  the 
abeyance  of  tlie  dignity  of  whicli  Thomas  Lord  Slane  died  seised  in  1597  was  or  was 
not  determined,  because  he  relies  on  the  writs  to  and  sitting  of  Christopher  Fleming, 
and  of  liis  son  William  Fleming,  Barons  of  Slane,  as  having  created  a  barony  of  Slane 
to  the  said  Christoplier,  and  the  heirs  of  his  body,  supposing  that  lie  did  not  succeed 
jure  inatris  to  the  previous  barony:  but  it  was  essential  that  documents  should  be 
referred  to  in  proof  tliat  in  the  reign  of  James  the  First  the  barony  of  Slane  was 
considered  a  barony  by  writ. 

Christopher  Lord  Slane  died  in  1625,  leaving  several  sons,  of  which  Thomas  was 
the  eldest,  and  William  tlie  second  son. 

Thomas  Fleming,  the  eldest  son,  being  a  pro-[166]-fessed  friar  beyond  tlie  seas, 
the  manor  of  Slane  was  settled  by  his  father,  with  the  rest  of  tlie  property  of  the 
family,  on  his  second  son,  William  Fleming. 

On  the  6tli  October,  5  Car.  1.  1629,  the  King  addressed  a  letter  to  the  Chancellor 
and  Justices  of  Ireland,  stating  that  Christopher  late  Baron  of  Slane  had  estated  his 
whole  barony  and  lands  upon  William  Fleming  his  second  son,  and  the  heirs  male  of 
his  body,  in  consequence  of  Thomas  his  eldest  son  having  become,  and  being  then,  a 
professed  friar  beyond  the  seas,  who  liad  relinquished  all  his  interest  in  the  said 

*  Roger  de  Mowbray  was  summoned  to  parliament  in  the  23d  Edw.  I.,  and  the 
barony  created  by  tliat  writ  descended  to  his  heir,  John  Movvbray  Duke  of  Norfolk, 
who  died  in  1475,  leaving  Ann  liis  daughter  and  heiress,  who  died  without  issue,  when 
tlie  barony  of  Mowbrav  fell  into  abeyance  between  John  Howard  Duke  of  Norfolk,  and 
William  Marquis  of  Berkeley,  the  heirs  of  Margaret  and  Isabel,  daughters  of  Thomas 
first  Duke  of  Norfolk  and  sixth  Baron  Mowbray.  It  continued  in  abeyance  between 
the  heirs  of  those  personages  until  April,  1639,  when  Henry  Howard  (son  and  heir 
apparent  of  Thomas  Earl  of  Arundel,  NorTolk,  and  Surrey,  who  was  then  the  elder 
of  the  co-heirs,)  was  summoned  as  Baron  Mowbray,  and  took  his  seat  in  tlie  pre- 
cedency of  the  ancient  barony. 
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barony  aud  lands,  and  in  the  dignity  of  Bai-ou  oif  Slane,  to  tlie  said  William,  his 
brother,  and  his  heirs;  and  that  it  was  his  Majesty  pleasure  that  a  patent  should 
issue,  granting  to  the  said  William  Fleming,  and  the  heirs  males  of  his  body,  as  an 
especial  mark  of  favour,  the  same  precedency  of  place,  title,  honour,  state,  and 
dignity,  "  of  Baron  of  Slane,  in  as  ample  a  manner,  and  with  all  and  every  rights, 
privileges,  pre-eminences,  prerogatives,  immunities,  and  allowances  belonging  there- 
unto, as  his  father,  or  any  other  of  his  ancestors.  Barons  of  Slane,  have  ever  held 
and  enjoyed  :  Always  provided,  that  if  at  any  time  Thomas  Fleming  shall  return  to 
liis  counti-y,  and.  quitting  the  habit  of  life  he  is  entered  into,  shall  claim  as  well  the 
estate  as  the  lionour,  which  deceuds  unto  him  by  birth,  the  said  William  Fleming  his 
brother  shall  resign,  together  with  the  inheritance  fallen  unto  him  by  this  means,  the 
honour  which  hereby  we  will  and  command  to  be  conferred  upon  him  "  (Printed 
Evidence,  No.  IV.  page  41). 

[167]  By  this  letter  the  King  recognised  the  old  dignity  as  inalienable  in  Thomas 
Fleming  but  directed  a  new  title  by  patent  tO'  be  created  to'  William,  with  tlie  prece- 
aency  of  the  barony,  whicii  was  enjoyed  by  his  father. 

These  instructions,  however,  appear  never  to  have  been  forwarded,*  and  were 
certainly  not  acted  upon  ;  and  on  the  30th  of  the  same  mouth  a  second  letter  was  ad- 
dressed to  the  Chancellor  and  Justices  of  Ireland,  containing  in  eii'ect  the  same  re- 
cital respecting  Thomas  Fleming  the  friar,  though  in  different  terms ;  but  it  is  added, 
that  he  had  humbly  desired  that  the  King  would  be  graciously  pleased  to  "  give  way 
that,  during  his  life,  his  said  brother  William  and  the  heirs  male  of  his  body  might  be 
reputed  Barons  of  Slane;'"  and  his  Majesty  declared  "  it  to  be  his  royal  will  and 
pleasure  that  the  said  William,  and  the  heirs  male  of  his  body,  shall  be  from  hence- 
forth, during  the  life  of  his  said  elder  brotlier.  reputed,  styled,  and  called  Barons  of 
Slane;  and  further,  our  pleasure  is,  that  special  care  be  had  that  in  all  meetings, 
assemblies  of  parliament,  or  otherwise, where  the  said  W^illiam  Fleming  sliall  happen 
to  be,  or  tlie  heii-s  male  of  his  body,  in  case  he  die  in  the  lifetime  of  his  eldest  brother, 
that  he  or  they  shall  have  the  same  places  and  preeedenc^y  which  of  riglit  l>elonged 
unto  his  father.  But  with  this  caution,  that  if  the  said  Thomas  Fleming  shall  here- 
after, quitting  the  habit  and  life  which  he  is  now  entered  into,  retura  into-  his 
country,  claiming  the  said  title  of  [168]  honour  and  tlie  estates  cast  upon  him  by  the 
law,  that  this  declaration  of  our  gracious  pleasure  towards  his  said  brother  shall  be 
noways  prejudicial  unto  him.'' 

Upon  the  first  of  these  letters  it  must  be  remarked,  that  a  strong  doubt  may  be 
entertained  of  the  legality  of  so  much  of  it  as  provided  tliat  the  dignity  conferred 
upon  William  Fleming  should  be  resigned  in  case  his  elder  brother  Thomas  returned 
to  Ireland  and  abandoned  his  profession  of  a  friar,  because  it  is  now  held  that  no  peer 
can  resign  his  honours ;  and  this  may  have  l)een  one  reason  why  that  letter  was  never 
forwarded.  In  the  second  letter,  dated  three  weeks  after  the  former,  it  is  simply 
provided  that  if  Thomas  Fleming  returned,  quitted  his  habit  of  life,  and  claimed  his 
estates  and  the  title  of  Lord  Slane,  that  then  the  grant  to  William  "  should  not  be 
prejudicial  to  him."  This  distinction  between  the  twO'  letters  is  very  important,  as  is 
also  the  fact  that  the  first  letter  directed  the  Chancellor  and  Justices  to  create  AVilliam 
Fleming  a  Baron  by  patent,  whereas  the  second  letter  is  a  mere  declaration  of  the 
royal  will,  and  was  clearly  intended  to  authorize  the  Chancellor  and  Justices  to  issue 
a  writ  to  the  said  William  Fleming,  and  to  give  him  the  precedency  which  his  father 
enjoyed.  The  second  letter  admits  also  of  otlier  inferences,  which  are  extremely 
material  to  Mr.  Bry.an's  ea.se.  It  proves  that  no  patent  ever  issued  tO'  William  Flem- 
ing ;  and  the  mere  declaration  of  the  royal  will,  that  a  dignity  should  be  allowed  to  a 
particular  pei^son,  witli  a  certain  limitation,  cannot  be  held  to  have  legallv  created 
that  dignity.  Suoli  a  document  could  merely  have  the  effect  of  a  royal  war-[169]- 
rant,  and  it  has  been  often  decided  that  unless  the  royal  warrant  be  followed  by  a 
patent  no  dignity  is  created.  It  is  therefore  contended  th.it  tJie  letter  had  not  the 
effect  which  was  intended,  and  must  be  treated  as  if  it  had  never  existed,  sO'  far  as 
reg.ards  the  dignity  in  question  ;  but  it  is  evidence  th.at  no  patent  ever  issued  to 
William  Fleming.  Another  inference  to  be  drawn  from  that  letter  (and  which  is 
corrolxirated  by  various  otlier  facts,  some  of  which  are  stated  in  this  case)  is,  that  the 

*  The  original  letter  of  the  6th  October,  1629,  is  still  in  the  State)  Paper  OflSce  in 
England. 
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Crown  tlien  assumed  tlie  rigltt  of  grautiiig:  any  precedency  it  thought  proper  ;  whilst, 
by  fixing  the  place  of  the  new  baron  to  tliat  which  of  right  belonged  to  his  father, 
instead  of  assigning  to  him,  as  the  previous  letter  had  done,  the  place  "  which  any 
other  of  his  ancestors,  Barons  of  Slane,  had  enjoyed,"  it  would  appear  that  the  Crown 
became  sensible  of  having  committed  an  error  on  the  subje<.'t,  and  had  discovered 
between  the  d.ates  of  the  two  letters  that  Christopher  Lord  Slane  had  been  created  to 
a  new  baro'uy. 

The  difference  between  stipulating  that  William  Fleming  should  resign  the  honour 
in  case  his  elder  brother  claimed  and  became  eligible  to  enjo}-  it,  in  the  letter  of  the 
6th  October,  and  providing,  in  the  letter  of  the  30th  October,  that  in  such  a  contin- 
gency tlie  grant  to  William  Fleming  sho'uld  not  be  prejudicial  to  Thoinas  Fleming, 
seems  to'  be  this, — that  the  said  Thomas  Fleming  should  succeed  to  tlie  barony  which 
was  vested  in  his  father,  with  the  precedency  thereto  belonging  ;  and  that  William 
should  retain  the  dignity  tlien  confeiTed  upon  him  as  a  new  grant,  with  tlie  prece^ 
dency  of  that  grant. 

The  "  King's  letter,"  or  royaJ  warjrant  of  the  30tli  October,  1629,  was  enrolled  in 
the  Chanoery  [170]  of  Ireland  on  the  6th  November  following;  but'  no  proceedings 
were  adopted  in  consequence,  and  tlie  letter  did  not,  and  could  not,  create  a  peerage. 
On  Monday,  the  lith  July,  10th  Car.  1,  163-1,  it  appears  from  the  Lords'  Journals  of 
Irieland  that  WiUiani  Lord  Slane's  counsel  "  moved  foT  the  issuing  of  a  writ  of  sum- 
mons to  him  as  son  and  heir  unto-  Christopher  late  Lord  of  Slane,  and  that  his  lord- 
ship might  take  his  place  in  this  high  and  honourable  assembly  of  parliament  as 
his  said  fatlier  and  his  ancestors.  Lords  of  Slane,  have  heretobefore  done.  L'pon  con- 
sideration whereof  it  is  thought  fit,  and  accordingly  ordered  by  the  lord  deputy,  that 
the  said  writ  shall  be  granted  untO'  liim,  and  that  tlie  said  Williaau  shall  ta.ke  his 
place  and  liave  precedence  as  Lord  of  Slane.  But  forasmucli  as  it  appeared  that  the 
said  AVilliam  had  an  elder  brother  named  Thomas,  who,  in  the  lifetime  of  his  father, 
about  fourteen  years  since  (as  was  alleged),  went  iutO'  parts  beyond  tlie  seas,  from 
wlnence  he  is  not  yet  returned  :  and  it  appears  not  tliat  he  is  living,  but  is  rather 
presumed  to  be  dead  :  It  is  tliereifore  ordered,  that  the  awarding  of  the  said  writ,  and 
the  placing  of  tJie  said  lord  in  the  room  of  his  father,  shall  be  witli  a  salvo  ju-re  of  the 
said  Thomas,  in  case  the  said  Thomas  be  living  and  return;  and  with  tliis  furtlier 
saving,  that  in  case  the  said  Tliomas  be  living,  and  tliat  he  or  his  hail's  shall,  at  any 
time  hereafter,  return  into  tliis  kingdom  and  reassume  the  title  of  Lord  of  Slane,  that 
tlien  and  in  such  case  tlie  said  William  or  his  heirs  shall  take  no  advantage  or  benefit 
by  the  said  writ,  or  any  consequent  tliereof,  but  shall  be  altogether  secluded  from  [171] 
any  such  title,  place,  or  privilege  as  h©  may  claim  by  pretext  of  that  writ,  a.s  if  the 
honour  and  favour  now  granted  unto  him  had  not  been,  or  tliat  nO'  such  writ  had  ever 
been  awarded  to  him  :  under  which  conditions  and  salvos  the  said  William  did  accept 
of  tlie  said  favour,  and  fuUy  consented  it  might  be  entered  accordingly  "  (Lords' 
Journals  of  Ireland,  Printed  Evidence,  No.  1.  pp.  20,  21). 

On  the  next  day,  July  15tli,  163-1,  the  following  entry  occurs  on  the  Journals  : 

"  Memorandum — Tliat  according  to  an  order  of  tlie  Right  Honourable  the  Lord 
Deputy,  made  in  fuU  Parliament  on  Monday  last,  the  fourteenth  day  of  this  instant 
mouth,  his  Majesty's  writ  of  summons  was  delivered  tO'  the  Right  Honourable  William 
Lord  Baron  of  Slane,  who  was  this  day  brought  into  this  House  b}'  tlie  Lords  of  Howth 
and  Dunsany,  and  tlie  said  writ  allowed  :  himself  placed  between  the  Lord  of  Kerry 
.and  the  Lord  of  Howtli  (Idepi.  ibid). 

This  proceeding  in  the  House  of  Lords  of  Ireland  establishes  that  the  King's  letter 
of  tlie  30th  October,  1629,  had  no'  agency  whatever  in  causing  a  writ  of  summons  to 
issue  to  William  Fleming.  It  was  never  once  advei'ted  to  in  tlie  House,  much  less 
was  it  made  tlie  ground  for  summoning  him  ;  but,  on  tlie  contrary,  he  is  expressly  said 
to  have  cl.aimed  as  son  and  heir  of  his  father.  The  salvn  jure  in  the  entry  on  the 
Lords'  Jo'Urnals  merits  attention  from  its  being  in  fa,vour  of  "  the  heirs  "  of  Thomas, 
instead  of  the  heirs  male  of  his  body  ;  because  it  tends  to  jnove  that  tlie  hereditary 
dignity  to  which  he  was  entitled  by  birtli  was  inheritable  [172]  by  heirs  general ; 
and  this  is  furtlier  corroborated  by  the  proviso',  tliat  in  the  event  of  Tlioiiias's  succes- 
sion, neitlier  William  nor  his  heirs  should  derive  any  advantage  from  the  grant. 

The  enti-y  on  the  Lords'  Journals  in  1634  is  also  peculiarly  important  on  otlier 
grounds.     It  exiiressly  states  that  a  writ  of  summons  tO'  parliament  was  alttended 
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by  a  specific  effect,  which  effect,  it  is  evident  from  the  context,  ■wa-s  the  creation  of 
a  barony;  thus  negativing  Mr.  Fleming's  assumption  that  a  writ  to  and  sitting  in 
an  Irish  parliament,  did  not  operate  as  a  writ  to'  and  sitting  in  an  English  parlia- 
ment. 

The  Lords  expi-essly  provide  in  tlieir  resolution,  that  in  a  particular  contin- 
gency "  tlie  said  William,  or  his  lieii-s,  shall  take  no  advantage  or  benefit  by  the  said 
writ  or  any  consecjuent  tliereof,  but  shall  be  altogether  secluded  from  any  such 
title,  place,  or  privilege,  as  he  may  claim  bj'  pretext  of  that  writ,  as  if  tlie  honour  and 
favour  now  granted  t«  him  had  not  been,  or  that  no  such  writ  had  ever  been  awarded 
to  him." 

If  this  expression  does  not  mean  that  a.  writ  of  summons  and  "  a  consequent 
thereof,"  namely,  the  sitting,  created  a  barony  to  tlie  individual  and  his  "  heirs," 
it  is  impossible  to  attach  to  it  any  import  whatever.  Whether  such  a  salvo  jure 
would  now  be  held  to  be  legal,  is  immaterial  to  the  argument;  but  it  is  certain  that 
the  House  of  Lords  of  Ireland  imagined  tJiat  it  could  so  protect  tlie  rights  of  Thomas 
Fleming,  and  liis  heirs,  from  the  effect  of  tliat  which  Mr.  Fleming  says  was  attended 
by  no  effec't  whatever,  namely,  summoning  a  jierson  tO'  parliament,  and  the  "  conse- 
quent thereof."  It  would  be  difficult  to  find  in  parliamentary  records  [173]  an  admis- 
sion of  the  effect  of  a  writ  tO'  parliament  more  free  from  obscurity,  more  explicit,  or 
more  decisive  than  this  ;  and  when  it  is  remembered  that  the  same  principle  had  been 
repeatedly  recognized  and  admitted  in  England,  it  must  be  deemed  perfectly  con- 
clusive that  the  law  of  Ireland  respecting  dignities,  like  the  law  upon  all  other  sul  jects, 
was,  and  had  always  been,  precisely  the  same  as  the  law  of  England. 

To  strengtliern  still  more  tlie  proposition  that  a  writ  of  summons  to  and  sitting  in 
tlie  parliament  of  Ireland  had  the  eff'ect  of  creating  a  barony  to  the  heirs  of  the  body 
of  the  person  so  summoned  and  sitting,  appears  by  a  "  King's  letter  "  from  King 
James  the  First  to  the  Lord  Deputy  of  Ireland,  dated  31st  March,  11  Jac.  I.  1613. 
His  Majesty  states,  that  "  being  now  purposed  shortly  to  hold  our  parliament  there. 
we  think  it  fit  to  make  choice  of  some  few  eminent  persons,  capable  of  that  honour  and 
and  trust,  for  tlie  nobility  of  their  birth,  their  estates,  and  possessions  in  that  kingdom, 
to  be  assistant  in  the  upper  house  witli  the  rest  of  the  lords,  and  tO'  h,ave  place  and 
voice  amongst  them  as  peers  and  barons  of  that  realm  ;  wherefore  we  are  pleased  by 
these  our  letters  to  authorize  you,  upon  the  summons  of  our  next  parliament  there,  to 
call  by  our  writ,  in  the  accustomed  form,  our  right  trusty  and  right  well-beloved  cousin 
the  Earl  of  Abercorn,  the  Lord  Henry  Bryan,  eldest  son  to  the  Earl  of  Thomond,  the 
Lord  Audley,  Lord  Ochiltree,  and  the  Lord  Burleigh,  to  give  their  attendance  in  the 
upper  house  of  our  next  parliament,  and  to  admit  them  to  have  place  and  voice 
amongst  the  lords  there  as  peers  and  barons  of  [174]  that  kingdom.  Wherein,  notwith- 
standing, we  do  not  lay  our  commandment  so  strict  and  binding,  either  upon  you  or 
them,  but  that  you  may  forbear  to  send  forth  our  writs  to  call  all  or  anv  of  them  to 
attend  this  service,  if  tliey  shall  desire  to  be  forborne  therein."  * 


*  The  Earl  of  Abercorn  and  the  Lords  Ochiltree  and  Burleigh  were  Scotch  peers, 
possessing  lands  in  Ireland,  and  Lord  Audley  was  a  peer  of  England.  There  is  no 
evidence  that  any  of  these  peers  attended  parliament,  except  the  Lord  Henry  Bryen, 
whose  name  occurs  to  the  complaint  of  the  Lords  to  the  Lord  Deputv,  respecting  the 
invasion  of  their  privileges  by  the  Commons  in  1614.     The  letter  is  as  follows  :  — 

Copy  of  a  Writ  of  Privy  Seal,  or  King's  Letter,  remaining  of  Record  amongst  the 
Rolls,  im  the  Rof/s'  Office  in  His  Majesty's  High  Court  of  Chancery  in  Ireland. 
Dated  tlie  Wth  of  March.  1 1  James  I. 

.Iame-s  Rex.  By  the  Kinge. 

Right  trusty  and  welbeloved,  wee  greet  you  well ;  wee  receaved  lately  your  L'res 
dated  the  foure  and  twentieth  of  Februarie  last  past,  wherein  you  ppoimd  divers  con- 
siderable matters  touchinge  our  service  there,  and  desire  to  understand  our  pleasure 
concerning  them,  to  most  p*  of  w'*'  you  shall  receave  our  answers  by  our  Counsell,  to 
whome  wee  have  fully  impted  our  mynde  therein,  and  for  the  rest,  w"''  are  of  a  higher 
nature,  and  soe  require  our  sfjiall  and  iiiiediate  warrant,  to  direct  and  authorise  j'our 
pceedings  in  them,  wee  doe  nowe  by  these  our  L'res  signifie  our  exjfese  pleasure  con- 
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[175]  There  is  in  this  document  a  clear  recognition  of  tlie  power  of  a  writ  of 
summons  to  create  a  peerage  [176]  of  Ireland.  Its  purport  was  to  instruct  the  Lord 
Deputy  to  raise  certain  persons  to  that  rank,  and  [177]  the  mode  of  effecting  that 
object  is  expressly  stated  to  be,  by  "  calling  tlieni  by  writ  in  the  accustomed  "  form." 
Can  it  then  be  pretended  in  the  face  of  this  letter,  and  of  tlie  entry  of  the  Lords'  Jour- 
nals of  Ireland  in  16;54,  that  a,  difference  existed  in  the  laws  of  the  two  countries  re- 
specting baronies  by  wi-it?  If  no  such  principle  was  known  in  Ireland  as  that  peerages 
could  be  created  by  writ,  is  it  likely  that  King  James  the  First  would  have  specifically 
ordered  divers  persons  to  be  elevated  by  tliat  mode  of  creation,  instead  of  by  patent  : 
or,  that  the  House  of  Lords  a  few  years  afterwards  would  have  specially  provided 
against  what  it  evidently  knew  was  tlie  usual  consequence  of  a  person  being  summoned 
to  and  sitting  in  parliament?  Even  if  no  other  proof  of  the  similarity  of  the 
law  on  the  subject  of  baronies  by  writ  in  Ireland  and  England  could  be  found, 
Mr.  Bryan  confidently  submits  that  the  records  in  question  distinctly  and  un- 
equivocally establisli  the  identity  of  that  law.  at  the  precise  period  when  tlie  creation 
of  the  dignity  took  place  of  which  he  is  the  claimant;  and  he  again  adverts  to  the 
Stat,  of  the  2d  Edw.  IV.  as  containing  a  recognition  of  the  existence  of  the  same 
principle  of  law  nearly  two  centuries  before. 

The  King  concluded  the  letter  of  the  31st  March,  1613,  with  the  following  re^ 
markable  passage:  "  Our  pleasure  is,  that  the  Earl  of  Abercorn  shall  hold  the  same 
place  and  precedence  of  an  earl  in  parliament  as  he  doth  at  our  council  table, 

eerninge  the  same.  As  of  late  it  seemed  fitt  unto  us  to  erect  divers  townes  into 
boroughes,  scituate  in  the  remote  pts  of  that  our  kingdome  of  Ireland,  and  to  give 
them  priviledge  to  send  Burgesses  to  our  high  Court  of  Parliameut,  w"'*'  heretofore 
they  did  not,  to  th'  end  that  by  this  indifferent  course  and  distribucon  our  subjects 
in  genall  may  be  equallie  interested  in  the  makeing  those  lawes  under  w"''  they 
must  live,  and  that  by  their  accesscon  the  lower  house  of  our  Coiiions  may  be  the 
better  strengthened  with  advise  and  counsell,  to  deliberate  upon  those  weightie 
affaires  w*  shall  fall  in  cousultacon  amongst  them,  soe  likewise  beinge  now  pur- 
posed shortly  to  hold  our  Parliam',  then  wee  thinke  it  fitt  to  make  choise  of  some 
fewe  eminent  psons  capable  of  that  honor  and  trust,  for  the  nobility  of  their 
berth,  their  estats,  and  possessions,  iu  that  Kingdome,  to  be  assistant  in  the  upper 
howse  with  the  rest  of  the  Lords,  and  to  have  place  and  voice  amongst  them  as  Peers 
and  Barons  of  that  Realme  ;  wherefore  wee  are  pleased  by  these  our  L'res  to  authorize 
you,  uppon  the  soinons  of  our  next  P'liament  there  to  call  by  our  writt,  in  the  accus- 
tomed forme,  our  right  trustie  and  right  welbeloved  cossen  the  Erie  of  Abercorne,  the 
Lord  Henrv  Brian,  eldest  sonne  to  the  Erie  of  Thomond,  the  Lord  Awdly,  Lord  Ochill- 
tree,  and  tlie  Lord  Burleigh,  to  give  their  attendance  in  the  upp  howse  of  our  next 
P'liament  and  to  admitt  them  to  have  place  and  voice  amongst  the  Lords  there  as 
peers  and  Barons  of  that  Kingdome  ;  wherein,  uotwithstaudinge,  wee  doe  not  lay  our 
comandment  soe  strict  and  bindiuge,  either  uppon  you  or  them,  but  that  you  may 
forbeare  to  send  forth  our  writts  to  call  all  or  any  of  them  to  attend  this  service,  if 
they  shall  desire  to  be  forborne  therein,  the  importance  of  theire  own  private  occasions 
beinge  best  knowne  unto  themselves,  w*-'"  may  uecessarilie  inforce  them  to  be  absent 
from  it.  Wee  understand  that  there  may  arise  some  question  att  our  next  P'liament, 
whether  the  Lord  Barry  Viscount  Buttevaiit,  and  the  Lord  Bourke,  of  Castle  Connell, 
ought  to  have  voice  and  place  in  this  uppr  house  as  Lord  of  that  Kingdome,  in  regard 
that  it  is  alleged  that  the  Lord  Barry  hath  an  elder  brother  yet  livinge,  to  whome  in 
rio-ht  of  his  birth  the  honor  of  the  house  belonges,  and  that  their  is  a  suite  yet  de- 
pendinge,  touchinge  the  right  of  the  Barony  of  Castleoonnell.  betwixt  the  Lord  Bourke 
and  his  elder  brother's  sonne,  whoe  challengeth  the  inheritance  of  that  honor  by  right 
of  descent,  according  to  the  lawes  of  our  Realme  ;  for  as  much  as  these  questions  may 
turne  to  the  disturbance  of  those  affaires  w"'  are  to  be  handled  in  P'liam',  wee  thinke  itt 
fitt,  for  fJvencon  of  those  inconveniences  nowe  before  hand,  and  pvisionallie,  to  declare 
our  pleasure  concerning  them ;  in  regard  that  the  Lord  Barry  hath  beene  ahvaies 
honorablie  reported  of  for  his  dutifull  behaviour  to  our  state  and  hath  enjoyed,  without 
contradicon,  these  many  yeares  the  title  and  honour  and  livinge  of  his  house,  and  that 
his  brother,  whoe  is  said  to  be  elder  is  both  domme  and  deafe,  and  was  never  yet  in 
possession  of  the  honor  or  livinge  of  his  house.  Wee  are  pleased  to  comand  you,  yf  this 

68 


SLANE  PEERAGE  CASE  [1835]  X  BLIGH  N.S. 

und  in  all  other  places ;"  which  clearly  demonstrates  that  the  King  exercised  the  power 
of  giving  any  precedency  he  pleased  ;  for  he  directed  the  [178]  earl  to  be  summoned 
as  a  baron,  yet  placed  him  over  all  viscounts  and  barons  in  parliament. 

It  is  highly  important  to  notice  the  resolution  of  the  House  of  Lords  of  Ireland 
on  the  claim  to  the  barony  of  Le  Poer,  in  November,  1767  ;  because  tlio  proceedings 
in  that  case  were  strict!)'  analogous  to  those  of  the  House  of  Lords  of  England  on 
claims  to  baronies  by  writ,  and,  corroborative  of  the  princi])le  contended  for  by 
Mr.  Bryan,  tJiat  all  baronies  of  Ireland,  for  which  a  patent  cannot  be  produced, 
must  be  held  to  have  been  created  by  writ,  and  descend  to  the  heirs  general  of  the 
body  of  the  person  who  is  first  recorded  to  have  been  summoned  to  parliament. 

The  family  of  Le  Poer  were  of  great  antiquity,  and  possessed  considerable  in- 
fluence in  Ireland  from  a  very  early  period  ;  and  they  are  presumed  to  have  always 
ranked  among  the  peers  of  that  kingdom.  But  the  first  writ  of  summons  on  record 
to  a  Lord  le  Poer  is  to  John  le  Poer,  who  was  summoned  to  a  parliament  at  Kil- 
kenny, in  the  Sd  Edw.  II.  on  tlie  same  occasion  as  Baldwin  le  Flemyng.  (Close 
Roll  in  the  Chief  Remembrancer's  Office,  Dublin,  3  and  4  Edw.  II.)  Nicholas  le 
Poer  was  sunmioned  to  a  parliament  at  Dublin  in  the  48th  Edw.  III.  (Chancery  Roll, 
Dublin,  48  Edw.  III.)  ;  and  was  again  summoned  in  the  1st  and  4th  Ric.  II.  (Chancery 
Roll,  Dublin,  eod.  ann.  vol.  iv.  p.  418).  The  heirs  male  of  his  body,  who  were  like- 
wise his  heirs  general,  inherited  tlie  barony,  and  the  dignity  was  vested  in  his 
descendant  John  Earl  of  Tyrone  at  his  death  in  August  1704.*    His  lordship's  only 

question  concerninge  the  Lord  Barrie's  right  to  sitt  in  Parliament  be  stirred  by  any 
person,  that  you  silence  it  by  our  comandm',  and  that  you  doe  admitt  him  according 
to  his  degree,  to  have  place  and  voice  in  pliam',  not  takeing  knowledge  of  any  doubt 
which  may  be  moved  of  his  legall  right  thereunto.  Touohinge  the  Lord  Bourke's, 
though  wee  allow  him  to  be  in  possession  of  the  Barony,  in  regard  of  his  dutiful 
aflections  to  our  State,  and  are  verie  willinge  to  doe  him  favour,  yet  because  wee 
cannot  in  justice  admitt  him  to  the  place  of  a  Baron  of  our  P'liament,  without  a 
manifest  pjudice  to  the  right  of  his  brother's  souue,  who  is  under  age,  and  pursues  at 
this  tyme  by  the  indevour  of  his  friends  to  recover  the  Barony  by  the  course  of  law, 
wee  thinke  it  fitt,  till  this  question  be  legallie  determined,  that  you  do  forbear  to  call 
him  by  our  writt  to  give  his  attendance  in  P'liament,  not  purposing  hereby  to  dis- 
countenance any  waies  his  right,  but  because  wee  would  have  itt  free  to  the  discussion 
of  the  lawe,  which  must  decide  it ;  Wee  have  sent  bv  Bradly  our  comission  unto  you, 
giveing  you  power  to  determine  all  such  controversies  which  may  arise  betweene  any 
of  the  Lords,  touchiuge  their  place  and  pfcedence  in  P'liament,  whereliy  you  may  see 
howe  carefull  wee  are  to  remove  away  all  matter  of  contention  w"''  may  give  you  anj- 
interruption  to  the  haudliuge  of  tliose  weightie  aflaires  w^''  shall  fall  in  consultacon 
then  ;  and  herein  wee  doe  lett  you  knowe  that  wee  doe  soe  much  relye  upon  your 
judgment  and  care  in  guidinge  occasions  and  governinge  those  busynesses  w''*'  shall 
happen  to  be  treated  of  in  P'liam',  that  wee  are  very  confident  the  successes  from 
thence  wilbe  nothinge  inferior  to  our  expectacon  of  them,  and  theis  our  L'res  shall 
bee  your  sufficient  warrant  and  discharge  in  this  behalfe.  Given  under  our  signett,  at 
our  pallace  of  (Westm'),  the  last  day  of  March,  in  the  eleventh  yeare  of  our  raigne  of 
England,  Ffrance,  and  Ireland,  and  of  Scotland  the  six-and-fortieth. 

Our  pleasure  is  that  the  Erie  of  Abercorne  siiall  hold  the  same  place  and  pcedence 
of  an  Erie  in  P'liam'  as  he  doth  at  our  counsell  talile,  and  in  all  other  places. 

To   our   right   trusty   and    welbeloved   the   Lord   Chichester,  our   Deputye   of  our 
realme  of  Ireland. 

M''  q"*  vicesimo  quarto  die  Mail  anno  dni  161.3,  Joh'*  Hamilton  gen'  venit  in 
Cane'  (Ini  Regis  regni  sui  Hib'nie  et  petiit  ut  L're  px  supscrip  Irrot'larent' ; 
ad  cujus  requisc"n'  Irrot'lantur  de  verbo  in  verbu  put  superius. 

J.  WoGAN,  D''  K'  of  the  Rolls. 

*  It  is  said  that  a  copy  of  a  patent  creating  the  barony  of  Le  Poer  to  tlie  heirs  male 
of  the  grantee's  body  is  in  existence.  But  even  if  the  original  patent,  or  an  enrol- 
ment of  it,  could  be  found,  it  does  not  at  all  alter  the  case  with  respect  to  the  prin- 
ciple which  the  resolution  of  the  House  of  Irelanu  in  1767  confirms;  namely,  that 
where  no  patent  can  be  produced,  the  barony  must  be  presumed  to  have  been  created 
by  writ.  .Tnd  to  descend  to  heirs  general. 
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[179]  child.  Katherine,  married  Sir  Marcus  Beresford.  who  was  created  Baron 
Beresford,  and  afterwards  Viscount  and  Earl  of  Tyrone.  In  November,  1767,  the 
said  Katherine,  then  Countess-Dowager  of  Tyrone,  "  claimed  the  barouj'  of  Le  Poer 
in  fee  by  descent  from  her  grandfather  Richard,  who  sat  and  voted  in  [la.rliauient, 
as  Baron  le  Poer,  until  the  25th  Car.  II.,  when  he  was  advanced  to  the  title  and 
dignity  of  Earl  of  Tyrone  "  (Journals  of  the  House  of  Lords  of  Ireland,  vol.  iv.  p. 
418).  Her  petition  was  referred  to  the  House  of  Lords  of  Ireland,  and  was  by  it 
referred  ta  a  committee  of  privileges,  when  counsel  were  heard  on  the  part  of  the 
claimant,  and  the  Attorney  and  Solicitor-General  appeared  on  behalf  of  the  Crown 
(Ibid).     On  the  l6th  of  November,  1767,  the  committee 

''  Resolved,  that  the  Right  Honourable  the  Countess  Dowager  of  Tyrone  hath  fully 
proved  her  claim  to  the  barony  of  La  Poer  in  fee,  and  hath  a  right  to  the  said  barony 
in  fee  "  (Ibid.  vol.  iv.  p.  1:20). 

The  House  confirmed  this  report;  and  ordered,  "  Tha-t  the  Speaker  do  attend  the 
Lord  Lieutenant  with  the  resolution  whereby  the  Right  Honourable  Katherine 
Countess  Dowager  of  Tyrone  hatli  proved  her  title  to  the  barony  of  La.  Poer  in  fee  " 
(Ibid.  p.  421).  His  Majesty  was  plea-sed  to  confirm  the  resolution  of  the  House  of 
Lords,  and  "  to  order  tliat  the  said  Countess-Dowager  of  TjTone  and  her  heirs  be 
allowed  to  enjoy  all  the  rights  [180]  and  privileges  belonging  tO'  the  said  barony  of 
Le  Poer  "  (Journal  of  the  House  of  Lords  of  Ireland,  vol.  iv.  p.  441). 

This  is  an  express  judgment  of  tlie  House  of  Lords  of  Ireland,  that  one  of  the 
most  ancient  baronies  of  that  kingdom  was  a  barony  in  fee  tail ;  and  that  a  writ 
to  and  sitting  in  parliament  created  a  barony  to  heirs  general  ;  and  Mr.  Bryan  may 
safely  found  his  claim  upon  tliis  precedent,  supported  as  it  is  by  the  opinions  of 
numerous  and  distinguished  Irish  lawyers,  who  have  advised  upon  his  case  and 
upon  other  cases.  In  no  one  instance  do  they  entertain  a- doubt  that,  in  the  absence 
of  a,  patent,  the  effect  of  a  writ  to  and  sitting  in  the  parlia.ment  of  Ireland  is  to- 
create  a  barony  to  heirs  general ;  nor  has  one  of  diem  even  suggested  that  tliere  ever 
was  a  difference  between  the  descent  of  honours  in  Ireland  and  in  England.  Mr. 
Fleming's  theory,  that  the  ancient  baronies  of  Ireland  were  inheritable  by  heirs, 
male  only,  appears  therefore  to  have  been  unknown  to  the  law  advisers  of  the  Crown 
in  Ireland,  and  to  the  House  of  Lords  of  that  kingdom  in  the  Le  Poer  case  in  1767  ; 
or  to  the  law  officers  in  the  Athenry  case  in  1800;  or  in  the  Delvin  case  in  the 
sajne  year,  and  again  in  1814;  or  in  tlie  Killeen  case  in  181.3;  on  each  of  which 
occasions  the  Solicitor  and  Attorney-General  of  Ireland  reported  that  those  dignities 
were  ancient  baronies  in  fee  tail.  To  controvert  that  decision,  and  those  opinions, 
Mr.  Fleming  has  not  adduced  the  slightest  evidence,  much  less  a  precedent ;  and 
to  the  fact  that,  in  a  few  cases,  the  heir  male  has  been  summoned  when  the  dignity 
fell  into  abevance,  Mr.  Bryan  has  already  replied.  Nor  has  Mr.  Fleming  cited 
[181]  one  instance  in  which  the  law  oflEicers,  or  House  of  Lords  of  Ireland,  have 
denied  the  right  of  heirs  general  of  baronies  by  writ,  or  in  which  tliey  have,  in  the 
remotest  degree,  sinctioned  the  doctrine  that  writs  to  and  sittings  in  the  parlia- 
ments of  Ireland  had  not  precisely  the  same  legal  effect  as  in  England. 

William  Lord  Slane  repeatedly  sat  in  parliament  under  the  writ  of  1634,  and 
may  be  considered  to  have  succeeded  to  his  fatlier's  barony.  If,  however,  it  be 
denied  that  he  sat  in  his  father's  barony  in  consequence  of  the  existence  of  his 
elder  brother,  he  must  be  deemed  to  have  been  created  by  those  writs  and  sitting 
to  a  new  dignity  ;  and  as  Mr.  Bryan  is  tlie  heir  of  his  body,  it  is  immaterial  to 
him  what  may  be  the  resolution  of  tlie  House  on  the  point.  He  submits,  however, 
that  William  Lord  Slane  did  sit  in  his  father's  barony;  and  that,  upon  numerous 
precedents,  he  may  adduce  the  proofs  of  the  said  William  Lord  Slane  having  sat 
in  parliament,  in  support  of  his  claim  to  the  barony  created  or  allowed  to  his  father 
Christopher  Lord  Slane.  William  Lord  Slane  continued  in  possession  of  the  dignity 
until  his  death  in  1641,  when  it  devolved  on  his  eldest  son  Charles  Fleming,  who 
dying  without  issue  was  succeeded  by  his  brotlier  Randall  Lord  Slane.  of  whose  body 
Mr.  Bryan  has  proved  himself  the  sole  heir. 

Mr.  Fleming  is  not  descended  from  the  individual  whom  he  represents  as  his 
ancestor,  .and  he  is  not  the  heir  male  of  the  Barons  of  Slane. 
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There  are  many  precedents  *  shewing  the  course  [182]  which  the  House  has 
adopted  in  cases  precisely  similar  to  the  present,  viz.  wliere  an  heir  male  has  been 
summoned  to  parliament  by  tlie  name  of  a  barony  which  was  vested  in  heirs  general, 
and  allowed  the  precedency  of  the  original  dignity. 

The  barony  of  Strange  was  created  by  writ  in  tJie  28tli  Edw.  I.,  and  was  vested 
in  Ferdinand  Stanley,  Earl  of  Derby,  at  his  death  in  1594,  he  being  the  heir  general 
of  the  lx)dy  of  John  le  Strange,  tlie  first  Baron.  The  Earl  of  Derby  left  three 
daughters  his  co-heirs,  between  whom  the  dignity  fell  into  al)e}-a.nce,  in  which 
state  it  has  ever  since  remained.  The  earldom  of  Derby  devolved  on  William  Stan- 
ley, the  brother  and  heir  male  of  the  last  Earl  :  and  in  the  3d  Car.  I.  1628,  James 
Stanley,  his  son  and  heir  apparent,  was  summoned  to  parliament  as  "'  Baron 
Strange,"  and  took  his  seat  in  the  precedency  of  the  ancient  barony,  notwith- 
standing that  the  Countess  of  Castlehaven,  eldest  daughter  of  the  said  Ferdinand 
Earl  of  Derby,  claimed  the  barony,  and  tliat  the  House  ordered  that  thei  writ  to 
James  Stanley  "should  not  be  any  way  prejudicial  tothe  said  Countess,  or  any 
of  the  daughters  of  the  said  late  Earl  "  (Lords'  Journals,  7th  June,  1628).  In  1763, 
James  Murray  Duke  of  Atlioll,  as  heir  general  of  the  said  James  Stanley  Lord 
Strange,  claimed  the  barony  of  Strange,  which  was  created  by  the  writ' and  sitting 
of  James  Stanley  in  the  3d.  Car.  I.,  which  claim  was  allowed;  and  the  dignity  is 
now  vested  in  the  Duke  of  Atlioll  (Cruise  on  Dignities,  p.  225  to  233.  and  Lords' 
Journals,  vol.  xxv.  p.  11). 

The  other  instance  of  a  similar  decision  is  in  the  case  of  the  barony  of  Clifford. 
That  barony  was  [183]  created  by  writ  of  summons  in  the  "JSth  Edw.  I.,  and  became 
vested  in  George  Clifford  Earl  of  Cumberland,  tlie  heir  male  and  heir  general  of 
the  first  Baron.  He  died  in  1605,  leaving  Anne  his  daughter  and  heiress;  but  in 
1628,  Henry  Clifford,  son  and  heir  apparent  of  Francis  Earl  of  Cumberland  (brother 
of  George  Earl  of  Cumberland  and  Baron  Clifford,  who  died  in  1605),  was 
summoned  to  parliament  as  Baron  Cliff'ord  in  the  3d  Car.  I.  1628,  and  sat  in  the 
precedency  of  the  ancient  barony.  In  1691,  the  Earl  of  Thanet  claimed,  and  was 
allowed,  the  original  barony  of  Cliff'ord,  created  by  writ  in  the  28th  Edw.  I.,  as  heir 
general  of  Anne,  daughter  and  lieiress  of  George  Earl  of  Cumberland  above 
mentioned;  and  in  1737,  Richard  Earl  of  Burlington  claimed  the  barony  created 
by  the  writ  of  summons  in  the  3d  Car.  I.  1628,  to  Henry  Clifford,  as  the  heir  general 
of  that  person,  on  the  grounds  tJiat  Francis  Cliff'ord  Earl  of  Cumljerland,  the  father 
of  the  said  Henry,  was  not  seised  of  any  barony,  and  that  the  writ  and  sitting  of 
the  son  created  a  new  dignity.  The  House  o;  Lords  resolved  that  tlie  petitioner  was 
entitled  to  the  barony  of  Cliff'ord  created  by  the  said  writ  (Cruise  on  Dignities,  pp. 
233,  234.  :  Lords'  Journals,  vol.  xxv.  pp.  112.  130),  and  wliich  is  now  vested  in  the 
Duke  of  Devonshire. 

It  has  been  justly  observed,  that  "  there  can  scarce  be  a  doubt  but  that  the  Crown, 
in  the  two  preceding  cases,  issued  writs  of  summons  to  the  eldest  sons  of  the  Earls 
of  Derby  and  Cumberland,  upon  tlie  idea,  tliat  tlie  old  baronies  of  Strange  and 
Cliff"ord  were  then  vested  in  their  respective  [184]  fathers  ;  but  this  proving  to-  have 
been  a  mistake,  the  House  of  Lords  conceived  tJiemselves  obliged  to  admit  that  the 
writs  operated^  as  new  creations  of  baronies,  and  resolved  accordingly."  (Cruise  on 
Dignities,  p.  234). 

An  abstract  of  the  arguments-  used  in  the  claim  to  the  barony  of  Strange,  in 
1736  (the  success  of  which  appears  to  have  produced  tlie  claim  to  that  of  Cliff'ord 
in  the  following  year),  will  be  found  in  Mr.  Cruise's  work  "  On  Dignities,"  whence 
it  is  manifest  tliat  tlie  principle  which  was  recognized  and  admitted  by  the  House 
upon  those  occasions  is  precisely  that  upon  which  Mr.  Bryan  rests  his  case ;  namely, 
'■  that  where  there  is  no  creation  by  letters  patent,  if  issue  be  joined  in  any  question, 
wJiether  a  man  be  a  baron  or  not,  he  need  only  shew  that  he  or  his  ancestor,  to 
whom  he  is  lineal  heir,  was  summoned  and  sat  in  parliament,  which  is  to  be  proved 
by  the  records  of  parliament;  and  that  there  may  be  diff'erent  titles  of  honour  of 
the   same   name:   for   peerages,   though  called   baronies,   in    imitation   of  the  local 


*  Besides  those  which  are  cited  (post),  the  papers  printed  for  Mr.  Bryan  refer 
to  the  baronies  of  Burgherst,  Dacre,  Latimer,  Abergavenny,  Paget,  and  Roos.  See 
Dusrdale,  Collins,  Dodderidge,  Lords'  Journals,  etc. 
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baronies  to  wliich  they  succeeded,  were  mere  personal  dignities,  inlierent  in  the 
blood  of. the  pei-sou  ennobled  ;  and  there  was  no  legal  objection  to  the  king's  summon- 
ing two  men  to  parliament  by  the  same  surname  "  (Ibid.  p.  226). 

The  baronies  of  Clift'ord  and  Strange  are  not,  however,  the  only  baronies  of  which 
a  new  creation  by  the  same  name  has  been  granted  to  heirs  male  ou  succeeding  to 
the  lands,  whilst  the  former  dignity  continued  vested  in  heirs  general. 

Edmund  Deincourt  was  summoned  to  parliament  from  the  27th  Edw.  I.  to  the 
20th  Edw.  II.,  and  [185]  obtained  a  licence  to  settle  his  estates  on  his  nephew  and 
heir  male.  He  died  in  1.'527,  leaving  his  grand-daughter  his  heir  general;  but,  in 
the  6th  Edw.  III.,  his  said  nephew  was  summoned  as  Lord  Deincourt. 

In  the  2;!d  Edw.  I.,  Thomas  de  Berkeley  was  sumnjoned  to  parliament,  and  the 
dignity  descended  to  Thomas  Lord  Berkeley,  who  died  without  issue  male  in  1416; 
but  the  lands  being  entailed  on  the  heir  male,  his  nephew  James  de  Berkeley  was 
summoned  to  parliament  in  the  9th  Hen.  V.,  and  his  heirs  have  been  allowed  the 
precedency  of  the  originalbarony. 

So  lately  as  the  reign  of  Elizabeth,  the  heir  male  of  Thomas  West,  Lord  la  Warr, 
who  died  in  1554,  was  allowed  the  precedency  of  tlie  ancient  barony,  although  heirs 
general  of  that  nobleman  were  then  in  existence;  but  in  neither  of  the  instances 
eited,  can  it  be  pretended  that  the  rights  of  the  heirs  general  are  aSected  by  the 
heirs  male  having  been  summoned  to  parliament  and  allowed  the  precedency  of  the 
original  dignities  ;  and  there  is  no  stronger  reason  for  presuming  that  Irish  baronies 
were  confined  to  heirs  male  because  in  a  few  cases  heirs  male  have  been  summoned 
on  succeeding  to  the  lands  of  their  ancestors,  than  that  such  was  the  case  in  England 
because  a  similar  circumstance  has  in  three  or  four  instances  occurred  in  this 
country. 

The  cases  of  Berkeley  and  La  Warr  sliew  that  in  England,  as  well  as  in  Ireland, 
the  Crown  has  sometimes  summoned  an  heir  male  when  a  dignity  fell  into  abeyance; 
and  it  would  seem  that  in  former  times,  when  a  title  fell  into  abeyance,  it  was  [186] 
considered  to  be  absolutely  at  the  King's  disposal,  or  at  least  until  the  alseyance 
determined  by  the  extinction  of  all  the  co-heirs  but  one.  Tlie  right  of  the  Crown  to 
grant  a  dignity  of  the  same  name  to  an  heir  male  of  an  ancient  barony  by  writ  is 
indisputable :  and  all  which  is  pretended  by  Mr.  Bi-yan  is,  that  the  Crown  did 
exercise  this  right  on  four  or  five  occasions,  in  the  instance  of  the  family  of 
Fleming:  that  ou  each  of  those  occasions  the  dignity  so  conferred  fell  into  abey- 
ance; and  that  three,  if  not  four  of  the  said  dignities,  ai-e  now  in  abeyance.  The 
fifth  creation  (if  it  were  not  a  determination  of  the  fourth  abeyance)  he  claims  on 
the  principle  of  law,  which  has  been  repeatedly  and  uniformly  acted  upon  by  the 
House;  from  which  principle  of  law  the  title  of  no  less  than  ten  peers  to  sit  in  the 
present  parliament  is  derived,  which  has  prevailed  for  ages,  and  which  forms  an 
integral  part  of  the  law  of  the  land  ;  namely,  that  (in  the  absence  of  a  patent)  a 
writ,  and  sitting  in  parliament,  create  a  dignity  to  the  person  so  summoned,  and  the 
heirs  of  his  body. 

The  point  mainly  relied  upon  by  Mr.  Fleming  in  support  of  his  position,  that 
the  heirs  male  of  the  Fleming  family,  who  were  summoned  to  parliament  as  Bai-ons 
of  Slane,  succeeded  to  that  dignity  by  hereditary  right,  is,  that  they  respectively 
enjoyed  a  higher  precedency  than  could  be  derived  from  the  first  writ  addressed  to 
them  ;  but  such  inference  cannot  be  drawn  from  tliat  circumstance. 

The  rules  by  which  the  precedency  of  peers  was  determined,  whether  in  the 
parliaments  of  England  or  Ireland,  in  early  times,  are  involved  in  much  obscurity. 
Ancienty  was  no  doubt  tlie  general  [187]  criterion  ;  but  the  Crown  possessed  and 
often  exercised  the  right  of  giving  whatever  precedency  to  a  peer  it  thought  proper ; 
a.nd  it  is  vei-y  difficult  to  state  by  what  principle  the  question  of  ancienty  was 
regulated.  The  Lords'  Journals  of  England,  in  the  reigns  of  Henry  the  Eighth, 
Edward  the  Sixth,  Queen  Mary,  and  Queen  Elizabeth,  clearly  prove  that  the  date 
of  the  first  writ  on  record  was  not  always  the  criterion  ;  and  there  is  rea.son  to 
conclude  that  barons,  whose  dignities  were  created  before  the  reign  of  Henry  the 
Sixth,  sat,  not  according  to  any  fixed  rule  derived  from  the  date  of  their  creations, 
but  from  precedents ;  that  to  baronies  of  particular  names  a  certain  place  in  par- 
liament was  assigned  ;  and  that  the  person  who  was  summoned  by  that  name  was 
ue*)med  to  be  entitled  to  that  place,  whether  he  was  newlv  created  to  or  inherited  the 
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dignit(\".      Tli;it   this   custom    inevailed    in    Eugliuid    a])])ear^    troiii    the   following 
facts:  — 

Henry  Pole  was  suiiiinuned  to  })arliauient  as  Lord  Montagu,  in  tiie  24tli  and  28th 
Hen.  Vni.,  and  wiis  allowed  the  precedency  of  the  ban)ny  of  Montagu,  created  by 
writ  in  the  28th  Edw.  I.  (Lords'  Journals,  vol.  i.),  notwithstanding  that  the  said 
original  barony  of  Montagu  was  tlien  in  tiie  Crown  by  attainder,  and  tiiat  his  mother, 
through  whom  his  pretensions  to  it  were  derived,  was  then  living. 

The  barony  of  Stafford  was  created  by  writ  in  the  27tii  Edw.  L.  but  was  forfeited 
by  the  attainder  of  Edward  Duke  of  Buckingham  in  1521.  In  1547,  his  son  and 
heir  Henry  Stafford  was  created  Baron  of  Stafford,  to  him  and  the  lieirs  male  of  his 
body,  [188]  b}-  act  of  parliament;  and  he  took  his  seat  as  junior  baron.  He  con- 
tinued to  sit  according  to  the  creation  of  1517  until  February,  1558,  when  he 
claimed,  and  was  allow-ed,  tlie  precedency  of  his  ancestoi-s  (Lords'  Journals),  not.- 
withstanding  that  the  barony  of  which  they  were  posses,sed  was  not  vested  in  him. 

In  the  cases  of  Berkeley  and  La  Warr,  a  similar  usage  seems  to  liave  been  acted 
upon. 

In  1604,  the  barony  of  Aljergavenny  was  allowed  to  Sir  Edward  Neville,  not  as  a 
matter  of  right,  but  of  royal  grace  and  favour  ;  and  he  sat  above  aU  barons,  under 
the  idea,  that  it  was  the  most  ancient  barony.  This  precedency  is  the  more  remark- 
able, because  Sir  Edward  Neville's  descent  did  not  afford  him  the  slightest  pre- 
tensions, even  as  heir  male,  to  any  barony  ol  Abergavenny  of  an  earlier  creation 
that  tlie  16th  Ric.  11.  :  and  it  can  only  be  explained  by  presuming  that  there  was 
then  an  idea  that  to  certain  names  of  dignity  a  definite  place  in  parliament  was 
attached.  The  subsequent  Barons  of  Abergavenn_y  have  always  enjoyed  the  same 
place  in  parliament;  and  it  is  not  necessai-j'  to  anticipate  what  might  be  the  result 
of  an  investigation  on  the  subject. 

The  instances  of  Strange  and  Clifford,  in  1G28,  tend  still  further  to  confirm  tlie 
same  opinion  ;  but  even  so  lately  as  the  year  1817,  a  baron  (Lord  Percy)  sat  in  the 
House  of  Lords  in  the  precedency  of  the  27th  Edw.  I.  1299,  though  he  was  only 
entitled  to  precedency  from  tlie  year  1722;  and  this  case  is  of  itself  sufficient  to 
refute  tlie  idea  that  tlie  place  in  which  certain  lords  have  sat  in  parliament  affords 
the  slightest  evidence  of  their  right  [189]  to  the  dignities  to  which  such  iirecedenoy 
belongs. 

Henry  de  Percy  was  summoned  to  parliament  in  the  27th  Edw.  1.  1299;  and, 
after  various  forfeitures  and  restorations,  the  barony  of  Percy  was  vested  in  Henry 
Algernon  Percy,  sixth  Earl  of  Northumberland,  at  liis  death  in  15-'i7.  His  brother 
and  heir  Sir  Thomas  Percy  being  attainted,  the  dignitj'  fell  to  tlie  Crown,  and  has 
never  been  restored.  In  1557.  Sir  Thomas  Percy  (son  and  heir  of  the  said  Sir  Thomas) 
wius  created  Baroii  Percy,  witli  remainder  tO'  the  heirs  male  of  his  body  ;  failing 
which,  to  his  brother  Sir  Henry  Percv  and  the  heirs  male  of  his  body.  He  was  sub- 
sequently elevated  to  the  earldom  of  Northumberland,  with  tte  same  limitation  ; 
and  dying  in  1572  without  issue  male,  his  five  daughters  and  co-heirs  became  heirs 
to  the  ancient  barony  of  Percy  (which  Wius  tlien  in  the  Crown  by  attainder),  and  the 
representation  of  that  barony  is  now  vested  in  their  descendants.  The  liarony  of 
Percy  (created  in  1557).  and  earldom  of  Nortliumberland,  devolved,  however 
according  to  the  limitation,  on  Henry  Perc}',  the  Earl's  brother  and  heir  male  ;  and  in 
1628,  King  Charles  the  First  granted  to  the  tlien  Earl  of  Northumberland  and  Baron 
Percy,  a  confirmation  of  the  barony  of  Perc}-  to  him  and  the  heirs  male  of  his  body, 
"'  in  such  manner  as  any  of  his  ancestors  had  enjoyed  the  same,"  which  was,  in  truth, 
a  grant  of  the  ancient  precedency,  though  the  earl  was  not  the  heir  to  the  original 
barony.  The  said  barony  of  Percy  became  extinct  on  the  failure  of  the  heirs  male  of 
the  grantees'  bodies  in  1670.  In  1722,  Algernon  Seymour,  son  and  h'eir  of  Elizabeth 
Duchess  of  Somerset,  daughter  and  heiress  of  [190]  Josceline  last  Baron  Percy,  under 
the  |)atent  of  1557,  was.  on  the  death  of  his  mother,  summoned  to  parliament  as  Baron 
Percy,  and  placed  in  the  precedency  of  the  ancient  barony,  though  he  was  not  possessed 
of  any  barony  of  Percy  until  created  to  a  new  dignity  of  tiiat  name  bv  the  first  writ 
addressed  to  him.  His  son  Hugh  Percy  (afterwards  Duke  <if  Northumberland)  havin.,' 
l>een,  summoned  to  parliament  in  1777.  i\s  Baron  Percy,  he  also  sat  in  the  .same 
jirecedency  :  and  when  Hugh,  the  present  Duke  of  Nortliumlierland,  was  called  u|i 
to  tlie  House  of  Peers  in  tiie  barony  of  Percy,  he  likewise  sat  in  the  same  place,  and 
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lontiuued  to  do  so  until  July  1S17,  wlien  lie  succeeded  liiis  t'iither  in  the  dukedom  ot 
Xortliuniberland. 

These  facts  shew  that  no  reliance  is  to  be  placed  on  precedency  as  evidence  of  right ; 
and  that  the  precedency  allowed  to  the  Barons  of  Slane  cannot  be  deemed  proof  that 
they  inherited  the  original  barony. 

Tiiat  the  rights  of  heirs  general  are  not  affected  by  tlie  writs  addressed  to  heirs 
nuile  by  the  same  title,  or  by  the  precedency  which  those  heirs  male  have  enjoyed, 
is  self-evident;  and  appears  by  the  judgment  of  the  house  in  tlxe  cases  of  the  baronies 
of  Strange  and  Clifford  and  by  the  existence  of  the  two  baronies  of  Clifford  at  the 
present  moment. 

The  inference  insisted  upon  by  Mr.  Fleming,  that  because  the  Barons  of  Slane 
enjoyed  sO'  high  a  precedency  in  the  Irish  pa.rliaaneiit,  it  must,  be  concluded  that  the}' 
succeeded  to  the  original  barony  of  Slane,  instead  of  being  created  to  new  and  dis- 
tinct dignities  of  the  same  name,  has  not  even  the  merit  of  novelty.  Precisely  the 
same  [191]  argument  was  used  in  the  claim  toi  the  barony  of  Strange  in  the  year 
17.'3G,  l)ut  without  eft'ect  ;*  and  it  is  difficult  to  understand  upon  what  grounds  it  can 
be  expected  to  prevail  in  the  face  of  the  decisions  respecting  the  baronies  of  Strange 
and  Clift'ord  in  the  last  ceutui-y  ;  the  justice  of  which  decisions  is  supported  by  the 
proofs  tliat  have  just  been  cited  of  the  laxitj'  which  has  always  prevailed  on  the  subject 
O'f  precedency,  and  by  tlie  well-known  fact  that  the  Sovereign  often  assumed  the  right 
of  assigning  to  a.  peer  whatever  place  in  parliament  he  tliought  proper. 

The  reasoning  of  Mr.  Fleming  on  the  subject  is  fallacious  ;  and  the  House  will  not 
come  tO'  a  different  conclusion  with  respect  to  tlie  precedency  which  the  Barons  of 
Slane  have  enjoyed,  in  reference  to  the  creation  and  descent  of  the  various  baronies 
of  that  name,  from  that  which  the  House  formed  in  the  case  of  the  barony  of  Strange 
in  17-"56,  or  in  that  of  the  barony  of  Clift'ord  in  1737  ;  or  different  from  what  it  wOiuld 
give  to-  it  in  the  instance  ol  the  baronies  of  Abergavenny,  Percy,  La  Warr,  or  Berkeley, 
should  a  question  be  agitated  respecting  tlie  proper  precedency  of  those  dignities. 

Much  is  said  in  Mr.  Fleming's  case  on  the  "  consequences  "  of  admitting  that 
wiits  to  and  sittings  in  the  parliament  of  Ireland  created  baronies  to.  heirs  general : 
an  attempt  appears  to  be  made  to  excite  hostility  to  Mr.  Bryan's  claim,  on  the  jn-etence 
that  its  success  would  deprive  some  noble  lords  of  their  "  splendid  ancient  baronies  ;" 
but  can  tliis  be  put  in  comparison  with  the  "  inconve-[192]-niences  "  which  would 
arise  from  a  decision  establishing  that,  with  respect  to  the  ancient  peerage  of  Ireland. 
the  laws  of  tlie  twoi  countries  are  wholly  distinct ;  that  the  King's  writ  of  summons  to 
an  Irish  parliament  had  not  the  creative  power  it  possessed  in  England ;  and  that 
honours  exist  in  that  kingdom  independent  of  tlie  king's  charter,  and  independent  of 
the  only  other  mode  of  creation  known  to  the  laws  of  England?  It  may  be  asked, 
when  the  question  was  raised,  in  the  reign  of  King  Charles  the  First,  if  earldoms  did 
not  attract  baronies,!  whether  tlie  interests  of  man}'  English  earls  were  not  as  much 
involved  as  those  of  a  few  peers  of  Ireland  at  this  moment  ?  The  House  did  not  then 
listen  to  such  considerations,  and  it  is  impossible  to  lielieve  tliat  it  will  do  so  now. 
It  has  always  acted,  and  will  no  doubt  continue  to  act,  upon  fixed  principles  of  law, 
and  will  never  allow  its  judgment  to  be  warped  by  considering  what  -may  be  most 
"  convenient,"  instead  of  endeavouring  to  ascertain  what  is  legally  just.* 

The  following  are  the  legal  propositions  upon  which  Mr.  Bryan's  claim  is  founded  : 

I.  That  the  laws  of  Ireland  are  the  same  as  the  laws  of  England,  exxept  in  cases 
of  certain  statutes. 

II.  Tliat  the  dignity  of  the  peerage,  whetJier  in  Ireland  or  in  England,  can  only 
be  created  in  twoi  ways  ;  by  patent,  or  by  writ  of  summons. 

III.  That  (in  the  al>s©nce  of  a.  patent)  a  writ  of  summons  to.  and  a  sitting  in  the 
parliament  of  Ire-[193]-land,  create  a  barony  to  the  heirs  of  the  body  of  the  person 
first  summoned  ;  because,  as  the  writ  is  issued  in  the  King's  name,  it  must  be  held  to 
possess  the  same  legal  eft'ect  as  a  similar  writ  to  the  parliament  of  England. 

IV.  That  the  heir  of  the  body  of  the  person  sol  summoned  and  sitting  in  the  parli- 

*  Many  of  the  arguments  used  on  the  claim  to  the  barony  of  Strange  in  1736, 
apply  very  strongly  to  Mr.  Bryan's  case.     See  Cruise  on  Dignities,  pp.  227,  228. 

t  In  the  case  of  the  barony  of  Grey  de  Ruthyn,  see  Collins's  "  Precedents  of 
Baronies  by  Writ,"  pp.  195-260.  The  same  question  was  raised  on  the  claim  to  the 
barony  of  Fitz-Walter,  in  the  year  1668.     Ibid.  pp.  268-290. 
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ment  of  Ireland  is  entitled  to  the  barony,  witliout  reference  to  any  other  eiriiiuistanee 
whatever,  excepting:  the  existence  or  non-existenee  of  a  patent. 

X.  Tliat  as  Christopher  Fk*ming,  and  his  son  William  Fleming,  were  summoned 
to  and  sat  in  the  parliaments  of  Ireland,  as  Barons  oi'  Slane,  and  as  no  patent  of  that 
dignity  was  granted  to  either  of  tliem,  an  hereditary  barony  was  created  by  tlio  said 
writs  and  sittings  to  the  heirs  of  the  bodies  of  tlie  said  Cliristopher  and  William  Lords 
Shine. 

VI.  That  Mr.  Bryan  being  tlie  heir  general  of  the  lx)dy  of  the  said  Christopher 
and  William  Lords  Slane,  he  is  entitled  to  the  said  barony  of  Slane. 

The  case  of  Mr.  Bryan  was  argued  by  Sir  W.  FoUett. 

The  case  of  Mr.  Fleming,  by  Mr.  Ljnicli. 

On  tlie  3Ist  of  August,  18.'i5,  tlie  opinion  of  the  Coinmittee  was  delivered  by 

Lord  Brougham  :  My  Lords,  tliis  case  stood  over  for  the  purpose  of  considering 
the  argument  and  proof  adduced  by  one  of  the  claimants,  or  rather  I  should  say  by 
the  counter-claimant,  Mr.  Fleming,  wlio  is  let  in  tO'  contest  tlie  claim  on  the  part  of 
Major  Bryan.  Mr.  Fleming  was  admitted  after  the  case  of  Major  Bryan  had  been 
closed,  not  [194]  to  set  u\>  his  own  chum,  but  to  resist  the  Major's  claim,  which,  if  it 
had  been  admitted,  wo\ild  have  precluded  him  from  ever  arguing  his  case;  though, 
if  rejected,  Mr.  Fleming  would  still  have  toi  prove  his  own  case :  consequently  he  only 
appeared  as  it  were  on  the  same  side  with  tlie  counsel  for  the  Crown,  to  contest  the 
claim  now  before  us.  We  expected  to  have  heard  an  argument  from  the  learned 
Attorney-General  of  Ireland  ;  but  I  apprehend,  by  his  not  being  here  the  last  two 
days,  that  he  is  satisfied  witli  the  argument  of  Mr.  Lynch  for  Mr.  Fleming,  and  does 
not  mean  to  urge  anj'thing  further  against  the  claimant's  case. 

A  very  able,  certainly,  and  a  very  elaborate  argument,  was  addressed  to-  yO'Ur 
Lordships  by  Mr.  Lynch  and  Sir  William  FoUett,  at  which  my  noble  and  learned 
friend  (Lord  Lyndhurst)  was  present,  without  whose  assistance  I  sliould  not  have 
proceeded  to-day.  but  that  I  know  lie  takes  entirely  .the  same  view  of  the  subject  as  I 
do.  A  great  poi'tioii,  however,  of  tliat  argument  appears  to  me  toi  have  been  un- 
necessary for  supporting  Mr.  Lynclrs  proposition  ;  for  when  he  maintains  tliat 
there  is  no  such  thing  as  a  barony  in  fee  (or  fee-tail)  in  Ireland — no  such  thing  as  a 
barony  conferred  by  writ  of  summons  to  parliament,  and  sitting  there  under  tlie 
writ — tliis  may  be  either  true  or  not  as  a  general  proposition  :  and  vet  I  do  not  see 
any  necessity  for  grappling  with  it,  or  for  disposing  of  it  in  order  to  arrive  at  a 
sound  conclusion  on  tlie  present  case.  '  The  comparison  of  eleven  or  twelve  old  baronies 
m  Ireland  with  as  many  old  baronies  in  England,  does  certainly  seem 
to  shew  tliat  whereas  tliese  latter  have  gone  from  family  to  family,  some^ 
times  through  as  many  as  seven  different  changes,  [195]  and  in.  all 
subject  to  at  least  two  or  three  changes  of  family, — in  Ireland,  on  the  contrary, 
all  those  ancient  baronies  have  gone  invariably  in  tlie  same  family;  a  very  strong 
argument  no  doubt  to  shew  the  difference  of  the  two  classes  of  baronies,  because  it  is 
hardly  conceivable  that  there  should  ha.ve  been  sO'  manj^  failures  of  heirs  male  in 
England  in  those  families,  and  no  such  failures  at  all  in  anj-  of  the  families  holding 
the  ancient  baronies  of  Ireland.  But  it  does  appear  tO'  me,  and  to  my  noble  and 
learned  friend  who  assisted  in  hearing  the  case,  that  we  need  not  form  any  opinion 
upon  the  general  question  for  our  present  purpose,  and  in  order  to  admit  Mr.  Lynch's 
right  to  call  upon  us  tO'  refuse  the  claim  of  Major  Bryan.  We  are  now  upon  this 
particular  barony ;  we  are  upon  the  Slane  peerage ;  and  the  circumstances  which 
have  attended  its  descent  are  such  as  leave  no  doubt  whatever  in  my  mind  what  the 
law  of  succession  is  in  respect  to  this  particular  barony.  The  only  question  being 
upon  the  course  of  descent  in  this  barony,  if  we  find  it  clearly  not  such  as  to  bring  in 
heirs  general  in  any  one  instance,  but  to  exclude  again  and  again  the  nearer  female 
in  favour  of  the  more  remote  male  heir,  the  question  before  us  is  decided,  whatever 
may  have  been  the  case  with  other  baronies  in  Ireland  and  England. 

Now,  my  Lords,  I  never  yet  saw  a  case  in  which  parties  successfully  contended  for 
a  claim  of  right,  under  a  jiarticular  law  of  succession,  maintaining  that  there  was  a 
certain  canon  regulating  the  descent,  and  in  their  favour,  when  there  was  clear  proof 
of  the  honour  in  question  having  descended  repeatedly  in  a  different  course  and  by 
a  different  rule.  It  is  not  merely  that  tJiere  were  three  or  [196]  four  exceptions,  and 
undeniable  exceptions,  to  the  canon  which  the  present  claimant  must  establish;  but 
there  was  not  a  single  instance  in  the  family  of  his  rule  being  followed.     Wlio  ever 
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heard  of  a  jierson  obtaininp:  a  baiouy  by  writ  or  by  a  lost  patent  to  heirs  general, 
when  again  and  again  deaths  had  happened,  and  instead  of  the  descent  of  the  honours 
falling  upon  the  only  daughter,  or  being  in  abeyance  among  several  daughters,  the 
barony  went  a.way  to  a  remote  cousin,  toing  a  male;  sometimes  a  nephew,  some- 
times a  more  distant  kinsman  ?  Such  a  fact  shuts  out  the  idea  that  there  can  be  a 
barony  in  fee,  or  in  fee^tail,  more  correctly  speaking.  One  cannot  suppose  the 
parties  v.ere  always  slumbering  over  tlieir  rights,  more  especially  after  the  ver}-  re- 
markable fact  which  occurs  in  this  case,  that  tlie  daughter  of  a  deceased  peer  being  in 
poverty  was  allowed  £50  a  year  pension,  and  did  not  take  tJie  barony,  though,  being 
in  that  case  a  peeress  in  her  own  right,  she  would  have  had  considerably  more  than 
£.aO  a.  year,  as  is  proved  by  the  fact  of  the  male  heir  who  took  the  honour  obtaining 
at  the  same  time  £500  a  year.  The  lady  had  a  strong  interest  in  applying  for  tlie 
peerage,  if  there  had  been  the  least  pretence  for  her  claim,  as  she  would  have  obtained 
an  increase  of  the  provision.  It  appears  to  me  that  until  the  difficulty  I  am  now 
alluding  to  is  got  over,  it  is  impossible  for  your  Lordships  to  adjudge  this  peerage  to 
the  pa.rty  claiming  in  such  circumstances. 

Although  we  have  had,  in  many  instances,  the  most  satisfactory  evidence  of  a 
remoter  male  having  enjoyed  the  title  to  the  exclusion  of  a  nearer  female,  un- 
questionably there  has  been  nO'  sitting  in  parliament  in  many  of  those  cases  ;  but  this 
ii?  [197]  accounted  for  by  the  circumstance  of  the  family  being  Catholic,  and  the 
peers  being  successively  excluded  by  the  penal  laws  after  the  beginning  of  the  18th 
century.  Scy  that  the  evidence  is  tlie  most  satisfactory  which  tlie  nature  of  the  case 
will  allow  of  :  and  it  is  further  to  be  observed,  that  your  Lordships'  resolution  that 
Major  Brj'an  has  not  made  out  his  claim,  does  not  decide  the  question  finally :  it 
does  not  decide  tliat  this  person  is  not  entitled,  and  may  not  hereafter  prove  his 
title;  it  disposes  of  no  general  question  that  there  are  or  are  not  baronies  by  writ ; 
it  only  declares  that  Major  Br3\in  in  this  stage  has  not  proved  his  claim.  If  your 
Lordships  were  to  decide  that  he  lias  proved  his  claim,  that  would  shut  out  all  pre- 
tensions on  the  part  of  Mr.  Fleming  ;  and  it  would  decide  the  affirmative  in  the 
general  question  argued  by  Mr.  Lynch,  whether  or  not  there  is  such  a  thing  as  an 
Irish  barony  in  fee^tail. 

I  have  another  observation  tO'  make  with  respect  to  the  law  of  this  case.  It  is 
generally  held  tliat  baronies  in  fee-tail  go  to  tJie  heirs  general  of  the  body  ;  and  that 
where  a  man  has  a.  writ  of  summons,  and  sits  according  to  the  exigency  of  that  writ, 
tlie  dignity  descends  to  the  heirs  of  his  body,  female  as  well  as  male.  I  know  oi  no 
instance  of  any  restriction  to  that  generality;  I  know  of  no  such  thing  as  fee^tail 
special  in  a  dignity  :  of  a  dignity  by  a,  writ  going  to  the  issue  of  a  man  by  a  certain 
wife;  and,  from  the  nature  of  the  tiling,  I  tliink  it  could  not  be.  I  know  of  no 
instance  in  England  of  a.  peerage  in  fee  going  to  the  heir  male  of  tlie  body  ;  but 
perhaps  this  is  not  aljsolutely  incompatible  with  tlie- nature  of  the  writ.  [198]  There 
may  possibly  be  a  barony  by  summons  and  sitting,  which  should  go  to  heirs  male 
of  the  body,  and  not  to  heirs  general  of  the  body  ;  I  do  not  think  it  is  wholly  incon- 
sistent with  the  nature  of  the  thing.  Supposing  the  summons  were  specially  framed 
to  A.  B.  to  sit  and  serve  in  parliament;  I  do  not  see  why  it  might  not  add,  "  and  the 
heir  male  of  his  body  "  ;  at  least  it  strikes  me,  that  though  this  writ  is  personal, 
calling  upon  the  party  to*  come  individually  and  sit,  and  that  by  the  operation  of  the 
peerage  law  such  writ,  followed  by  sitting,  carries  tJie  honour  to  the  heir  of  his  body, 
still  if  it  should  express  it  tO'  be  toi  A.  B.  and  the  heir  male  of  his  body — on  the  sup- 
position tliat  A.  B.  might  have  died  before  he  came  and  sa.t|  according  to  the  exigency 
of  tlie  writ, — I  see  nothing  inconsistent  in  the  heir  male  of  tlie  body  sitting  ;  I  do  not 
see  any  tiling  inconsistent  in  such  a  description  carrying  a  barony  in  fee  to  the  heir 
male,  such  heir  male  being  designated  rather  by  words  of  limitation  than  of  pur- 
chase. I  tlirow  out  this,  however,  as  a  possible  supposition  only:  I  think  that  there 
is  nothing  self-repugnant  nor  contrary  to  the  principles  of  law  in  it,  and  such  a 
supposition  would  reconcile  the  facts  of  this  case  with  the  course  of  the  law.  But  at 
the  same  time  we  must  admit,  that  such  a,  writ  to  tJie  heir  male  of  A.  B.'s  body  might 
also  be  said  to  give  a  peerage  in  fee-tail  general  to  the  person  on  suing  this  descrip- 
tion who  should  first  sit  under  it.     There  is  no  case  nor  any  authority  on  this  point. 

My  Lords,  it  is  important  that  we  sliould  endeavour  by  all  means  to  reconcile  the 
apparent  discrepancy  between  tlie  English  and  tlie  Irish  law  [199]  of  peerage.     1 
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am  very  unwilling  to  admit  tlie  idea  of  there  being  one  law  for  England  and  another 
for  Ireliind  in  this  respect;  and  I  listened  with  great  attention  to  the  argument  of 
the  late  Attorney-General,  the  present'  L<:)rd  Chief  Baron,  to  prove  that  the  law  as 
to  honoui-s  w.is  the  same  in  England  as  in  Ireland.  I  know  there  are  incident.s  of 
jieerage  which  differ  it  from  the  law  of  real  estates:  nevertheless  a  title  of  honour  is 
a  tenement,  and  wliere  the  feudal  law  prevails  all  dignities  are  in  their  origin  real 
property,  being  held  as  incident  to  land  and  b_v  the  like  tenure,  and  being  a°  much 
real  e«itates  as  the  land  itself.  I  should  therefore  be  veiy  loatJi  to  adopt  the  pro- 
position tliat  there  is  one  rule  not  only  as  to  incidents  but  as  to  the  origin!"]  con- 
stitution and  construction  of  an  estate  in  an  lionour,  and  another  as  to  the  original 
constitution  and  construction  of  an  estate  of  another  kind.  So  sliould  I  feel  as 
loath  to  hold  that  one  rule  prevailed  Iti  England  and  anotlier  in  Ireland  on  this 
matter.  There  is,  however,  a  supposition  involving  no  doubtful  point,  and  which 
will  equally  reconcile  the  facts  witli  the  course  of  the  law,  and  assume  that  law  to  be 
the  same  in  botli  countries.  Tliere  may  be  ai  lost  patent  limiting  to  heirs  male. 
This  is  inconsistent  with  nothing  except  a  statement  of  Lord  Coke's,  that  there  wa,s 
no  barony  by  patent  earlier  than  the  11th  Richard  II.  ;  but  it  is  very  jiossible  Lord 
Coke  may  Ije  mistaken  in  this,  which  is  only  a  point  of  legal  or  rather  historical 
antiquity.  Between  the  two  difficulties,  of  supposing  a,  different  law  in  the  two 
countries,  and  supposing  a  creation  by  patent  earlier  than  the  period  assigned  by 
Lord  Coke,  I  have  no  hesitation  in  choosing  the  latter  aiS  the  safer;  and  to  move 
j-our  [200]  Lordships  to  determine  and  report  that  Major  Bryan  has  not  made  out 
ins  claim. 

Resolved,  That  the  claim<ant  George  Bryan,  Esq.,  hath  not  made  out  his  claim 
to  tlie  barony  of  Slane,  asi  claimed  by  his  petition  ;  and  that  the  Chairman  be 
directed  to  report  the  same  to  the  House. 


[201]  ENGLAND. 

(Court  of  Chancert.) 

GEORGE  JOY.  HENRY  HALL  JOY,  and  ELIZABETH  JOY,— AppeUanfs;  WYRLEY 
BIRCH,  GEO.  WOLLASTON,  EDWARD  COKE,  and  GRACE  his  wife,  and 
FREDERICK  G.  iiYMS,—Respo7idents. 

[Mews'  Dig.  i.  285.     S.  C.  i  CI.  and  F.  57.     See  also  Birc/i  v.  Joi/,  1851,  3  H.  L.  C.  565. 
Cited  in  Nicholson-  v.  Smith,  1882,  22  Ch.  D.  650.     See  2  Wh.  and  T.  L.  C. 
7t.h  ed.  25.] 

By  deeds,  executed  in  1800,  C.  conveyed  to  J.,  subject  to  a  mortgage,  lauds  at  T., 
to  secure  two  annuities  of  £300,  in  consideration  of  two  sums  of  £2000.  The 
deeds  contained  powers  to  repurchase  by  C,  upon  giving  twelve  months'  notice 
in  writing  under  his  hand.  In  1812  C.  agreed  to  sell  to  B.,  who  agreed  to 
purchase  for  £95,000  the  lands  at  T.,  subject  to  tlie  incumbrances  ;  and  B. 
entered  into  possession  of  the  premises  under  the  agreement,  and  paid  che  an- 
nuities to  J. 

In  1818  C.  granted  all  his  lands,  etc.  to  J.  and  his  heirs  in  trust,  to  sell  and  pay  off 
the  charges  and  incumbrances  affecting  the  same.  In  1824  C.  agreed  to  give 
to  J.  a  charge  upon  all  the  premises  contracted  to  Ise  sold  to  B.,  and  the  pur- 
chase-money to  secure  the  payment  of  arrears  of  the  annuities  and  interest 
thereon,  and  other  claims  of  J.  ;  and  an  account  having  been  stated  and  settled 
between  C.  and  J.,  by  a  deed  executed  in  April,  1821,  C.  assigned  to  J.  tlie\ 
balance  due  from  B.  in  respect  of  the  purciiase-money,  £95,000,  and  interest, 
under  the  contract,  subject  to  previous  incumbrances,  to  be  applied  in  payment 
of  the  amount  found  due  to  J.  upon  the  account.  In  1825  B.  filed  a  bill  in 
chancery,  stating  the  agreement  for  purchase,  the  annuity  deeds  containing 
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the  power  to  repurcliase,  a  treaty  between  him  and  J.  for  an  iuunediate  re^ 
purchase  of  the  annuities,  on  failure  of  whidi,  as  it  was  alleged  by  the  bill,  he 
requested  C,  in  performance  of  his  afrreement,  to-  give  J.  such  notice  as  was 
required  by  the  annuity  deeds,  to  enable  C,  or  B.  in  his  place,  to  repurchase 
tlie  annuities,  and  tliat  such  notice  was  [202]  accordingly  reduced  into  writ- 
ing, and  delivered  to  J.,  on  beliaJf  of  C,  on  the  16th  of  April,  lt<2:!  :  that  on 
the  day  mentioned  in  the  notice  the  solicitors  of  B.  and  C.  went  to  the  residence 
of  J.  for  the  purpose  of  tendering  to  J.  £4000,  with  all  arrears  of  annuities 
and  costs,  and  the  deeds  of  transfer  for  execution  :  and,  upon  being  informed 
that  J.  was  absent  from  home,  left  a  notice  that  the  money  and  deeds  were  de- 
posited at  tlie  house  of  the  solicitors.  The  bill  charged  that  J.  claimed,  but  was 
not  entitled  to,  interest  upon  tJie  arrears  of  the  annuitie,s,  and  prayed  agafnst 
C.  a  specific  performance,  and  against  J.  a  declaration  that  tlie  annuities  had 
ceased  according  to  the  notice,  with  accounts,  etc. 

J.  by  his  answer  admitted  the  annuity  deeds,  and  the  contract  between  C.  and  1?., 
and  said  that  a  notice  signed  "  W.  C,"  by  his  attornies  E.  and  H.,  was  served 
on  liim,  J.,  but  protested  against  the  authority  of  E.  and  H.  to  interfere  in  the 
concerns  of  C,  he,  J.,  having  previously  received  from  C.  an  irrevocable  power 
to  act  in  the  management  and  settlement  of  his  affairs  ;  and  J.  submitted  that 
the  notice  was  irregular  and  of  no  avail,  not  being  in  compliance  with  tlia 
terms  of  the  annuity  deed  ;  and  that  after  the  notice  had  been  given,  and  before 
the  time  limited  therein  had  expired,  C.  had  settled  his  accounts  with  J.  ad- 
mitting that  the  notice  was  not  available,  and  treating  the  same  as  of  no  effect, 
and  executed  to  J.  an  assignment  of  all  the  right  and  interest  of  C.  in  tlie 
purchase^uioney  due  from  B.  (under  his  contract  with  C),  for  securing  to  J. 
the  amount  due  to  him  on  the  said  settlement  of  accounts,  which  was  notified 
to  B.,  and  in  consequence  thereof  no  tender  was  made  to  J. 

No  witnesses  were  examined  on  behalf  of  B.  the  plaintiff  in  the  suit ;  but  tJie 
documents  and  principal  facts  stated  in  tlie  answer  of  J.  were  proved  by 
witnesses.  The  cause  was  heard  before  the  Vice-Chancellor  and  a  decree  pro- 
nounced, declaring  that  the  annuities  ceased  from  the  date  of  the  notice,  with 
directions  consequent  thereon,  and  tliis  decree  was  aiErmed  by  the  Lord  Chan- 
cellor on  appeal;  but  upon  furtliier  appeal  to  parliament  the  judgment  was 
reversed,  principalh*  on  the  ground  of  defect  in  tlie  proof  of  the  notice,  and 
that  it  contained  no  assignment  of  any  place  for  the  payment  of  tlie  money, 
in  which  respect  the  proviso  for  repurchase  in  the  grant  was  also  defective. 

By  indentures  of  lease  and  release,  bearing  date  the  5tii  and  6th  days  of  March, 
1800,  and  duly  [203]  made  and  executed  by  and  between  William  Colhoun,  of  the 
first  part,  the  Appellant  George  Joy,  of  the  second  part,  and  Michael  Joy,  since  de- 
ceased, of  tlie  third  part;  the  said  William.  Colhoun,  in  consideration  of  the  sum  of 
£2000,  paid  to  him  by  tlie  Appellant  George  Joy,  gi-anted,  released  and  confirmed 
unto  the  Appellant  George  Joy,  and  his  heirs,  tlie  Manor  or  Lordship  of  Thorpe  Hall, 
otherwise  West  Wretham,  in  the  county  of  Norfolk,  with  the  rights,  mem- 
bers and  a]:iinirtenances,  and  the  site  of  the  said  Manor  with  the  appurten- 
ances :  tO'  hold  the  same  unto  the  Appellant  George  Joy  and  his  heirs  ;  subject 
to  a  mortgage  *  to  Josiah  Holford  for  £12,000  and  interest;  to  the  intent  that  the 
Appellant  George  Joy,  his  executoi-s,  administrators  and  assigns,  should  receive  out 
of  the  said  premises,  during  the  lives  of  William  Wood  and  Lawrence  Watson  Wood, 
therein  severally  described,  and  the  life  of  the  survivor  of  them,  one  annuity,  or  clear 
j'early  rent-charge  of  £300,  payable  quarterly  as  therein  mentioned,  together  with  a 
proportionable  part  thereof  up  to  the  day  of  the  death  of  such  survivor:  and  in  the 
now  stating  indenture  was  contained  a  clause  or  proviso,  whereby  it  was  declared 
that  if  the  said  annuity  should  be  in  arrear  fourteen  days,  it  should  be  lawful  for  tlie 
said  George  Joy,  his  executors,  administrators  or  assigns,  to  enter  and  distrain  upon 
the  said  premises,  until  the  said  annuity  and  all  arrears  tliereof,  and  all  the  costs 
and  charges  attending  such  entry  and  distress,  and  tlie  damages  to  be  sustained  by 
reason  of  the  non-[204]-payment  of  the  said  annuity,  should  be  fully  paid  and 

*  It  appears  that  some  parts  of  the  lands  were  subject  to  other  charges,  in  respect 
of  which  John  Rose  Drew,  etc.  were  probably  made  parties  to  the  suit.     See  p.  200. 
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satisfied  :  and  that  in  case  the  said  annuity  should  be  in  arrear  thirty  days,  then  tliat 
it  should  be  lawful  for  the  said  (Teory:e  Joy  to  enter  upon  the  said  preuiises,  and  re- 
ceive the  rents  thereof,  until  all  arrears  of  the  said  annuity,  and  all  costs  and  charges 
attending  such  entry  and  perception  of  rents,  and  all  d<-vnuige«  which  the  said  (ieorgo 
Joy  should  have  sustained  b}'  reason  of  the  non-payment  thereof,  should  be  fully  paid 
and  satisfied  ;  and  by  the  same  indenture  the  said  premises  were  limited  to  the  use 
of  the  said  Michael  Joy.  his  executors,  administrators  and  assigns,  for  the  term  of 
ninety-nine  j^ears,  upon  trust,  in  case  the  said  annuity  should  be  in  arrear  for  sixty 
days,  that  the  said  Michael  Joy,  liis  executors,  aduiiuistrators  and  assigns,  luight, 
by  and  out  of  the  rents  and  profits,  or  by  mortgage  or  sale,  of  the  prenjises  comprised 
in  the  said  term,  raise  the  arrears  of  tjie  said  annuity,  together  with  all  such  damages, 
loss,  costs,  charges,  and  expences,  as  he  the  said  Michael  Joy,  his  executors,  administra- 
tors or  assigns,  or  as  he  the  said  George  Joy.  his  executors,  administrators  or  assigns. 
should  sustain  by  reason  of  the  non-payment,  or  otherwise,  in  execution  of  the  trusts 
of  the  said  term:  and  by  the  now  stating  indenture  it  was  agreed  that  in  case  the 
said  William  Colhoun.  his  lieirs,  executors,  administrators  or  assigns,  should,  at  anv 
time  after  the  Cth  da_y  of  March,  1804,  be  desirous  of  repurchasing  the  said  annuity. 
and  should  give  twelve  calendar  months  notice  thereof  in  writing  under  his  or  tlieir 
hand  or  hands,  that  then  the  Appellant  George  Joy,  his  executors,  administrators  or 
assigns,  on  receiving  all  arrears  of  the  said  annuity,  would  accept  the  sum  of  =£200(1 
in  [205]  full  for  the  purchase  thereof,  and  would  thereupon  release  and  surrender  the 
several  securities  for  the  same  unto  the  said  William  CoDioun,  his  heirs,  executors, 
administrators  or  assigns. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  8th  and  Otli  days 
of  Ma}',  1800,  and  duly  made  and  executed  by  and  between  the  said  William  Colhoun. 
of  tlie  first  part,  the  Appella.nt  George  Joy,  of  the  second  part,  and  the  said  Michael 
Joy,  of  the  third  part,  the  said  AVilli.am  Colhoun,  in  consideration  of  £2000  paid  to 
him  by  the  Appellant  George  Joy,  granted,  released,  and  confirmed  unto  the  Appel- 
lant George  Joy,  and  his  heirs,  all  that  the  said  M.inor  or  Lordship  of  Thorpe  Hall. 
otherwise  West  Wretham,  and  the  site  of  the  said  Manor,  with  the  appurtenances: 
to  hold  the  same,  unto  the  Appellant  George  Joy  and  his  heirs;  subject  to  the  said 
mortgage  to  the  said  Josiah  Holford,  for  £12,000  and  interest',  and  the  said  before- 
mentioned  annuity  of  £300 ;  to  the  intent  that  the  Appellant  George  Joy,  his 
executors,  administrators,  and  iissigns,  should  receive  out  of  the  said  premises,  during 
the  lives  of  Abraham  John  Valpy  and  George  Homer  Joy,  therein  severally  described, 
and  the  life  of  the  survivor  of  tliem,  one  annuity  or  clear  yearly  rentrcharge  of  £300, 
piayable  quarterly  as  therein  mentioned,  togetlier  with  a  proportionable  part  thereof 
up  tO'  the  day  of  tlie  decease  of  s.uch  survivor :  and  tlie  now  stating  deed  contained 
similar  powers  of  distress  and  entiy,  and  similar  trusts,  of  a.  term  of  ninety-nine 
years,  tliereby  limited  to  Michael  Joy,  as  were -contained  in  the  first  grant:  the  deed 
also  contained  a  power  of  repurchase  of  the  annuity  at  the  sum  of  £2000,  similar  in 
terms  [206]  to  the  |)roviso  for  tliat  purpose  contained  in  the  first  grant. 

Ou  the  22d  of  February,  1812,  William  Colhoun  entered  intO'  and  concluded  an 
agreement  w-ith  the  Respondent  Wyrley  Birch  for  the  absolute  sale  to  him  of  the  said 
Manor  of  Thorpe  Hall,  and  the  site  thereof,  and  all  the  other  messuages,  farms,  lands, 
hereditaments,  and  premises,  of-  him  Williaan.  Colhoun,  therein  called  the  Wretham 
Estate,  including  the  premises  comprised  in  the  beforenmentioned  grants  of  annui- 
ties; the  agreement  was  reduced  intO'  writing;  and  such  written  .agreement,  bearing 
datei  tlie  22d  day  of  February,  1812,  was  signed  by  William  Colhoun  and  Wyrley 
Birch,  and  Wyrley  Bircli  thereby  agreed  witli  William  Colhoun  for  tlie  absolute 
purchase  of  the  said  Manor,  messuages,  fanus,  hereditaments  and  premises,  subject 
to  such  incumbrances,  and  to  the  conditions  therein  mentioned,  at  or  for  the  price  or 
sum  of  £95.000. 

On  tlie  2-lth  day  of  October.  1812.  a  further  agreement  was  entered  into  between 
William  Colhoun  and  Wyrley  Birch  for  the  purpose  of  facilitating  the  completion 
of  the  purchase  of  the  Wretham  Estate,  by  which  it  was  agreed  that  AVyrley  Birch 
was  to  Ise  put  into  tlie  possession  of  the  said  Estate,  upon  certain  conditions  therein 
mentioned.  Shortly  after  the  execution  of  the  lastrinentioned  agreement,  the  Re- 
spondent Wyrley  Birch  got  into  the  posse-ssion  of  all  the  estates  aiid  premises  com- 
prised in  the  before-mentioned  agreement,  or  into  the  receipt  of  the  rents  and  profits 
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tlioreol',  and,  after  lie  hud  obtained  possessiuu   uf  the  estates,   paid   thu   Appelhiut 
(Jeiirge  Joy  several  sums  of  money  in  respect  of  his  aunuiti&s. 

[207]  By  iudeutures  of  lease  a.nd  release,  bearinu;  date  respectively  the  12tli  and 
l-'5tii  days  of  October,  181;^,  and  made  between  William  Colhoun  of  the  one  part, 
and  the  Appellant  Georpe  Joy  of  the  otlier  part;  for  the  considerations  therein 
mentioned,  William  Colhoun  gi-anted,  released,  and  confirmed  unto  the  Appellant 
George  Joy,  and  his  heirs,  all  and  singular  the  manors,  messuages,  farms,  lands. 
Iiereditaments  and  real  estates,  in  Great  Britain  and  Ireland,  whereof  or  whereto  the 
said  W'illiam  Colhoun,  or  any  otlier  jserson  or  persons  in  trust  for  him,  was  or  were 
seized  or  entitled,  or  O'Ver  which  he,  tlie  said  William  Colhoun,  had  any  beneficial 
power  or  right  o-f  disposition,  with  tlie  appurt,enances :  to  hold  the  same  unto  and 
to  the  use  of  the  said  Georgei  Joy,  his  heirs  and  assigns  for  ever  ;  subject  to  the 
charges  and  incumbrances  affecting  the  same  ;  upon  trust,  of  his  or  their  own  proper 
authority,  to  sell,  dispose  of  and  convey  tlie  sauie,  as  therein  mentioned,  and  with 
all  necessary  powers  for  that  purpose;  and  upon  trust  to  sta.nd  possessed  of  the 
monies,  arising  from  such  sales  in  the  first  place,  to  retain  and  pay  the  expences  of 
[ireparing  and  executing  those  presents,  and  oif  executing  the  said  trusts  ;  and  in 
the  next  jjlace  to  pay  off  and  satisf}-  all  the  charges  and  incumbrances  affecting  the  said 
premises  or  any  part  thereof  ;  and  to  pay  the  surplus  of  the  said  trustrmoniesi  unto 
the  said  William  Colhoun,  his  executors  or  administrators,  or  a,s  he  or  they  should 
direct  or  appoint.  The  object  of  this  deed  was  alleged  to  be  to'  enable  George  Joy 
to  complete  the  contracts,  with  Wyrley  Birch. 

In  the  month  of  April,  1824,  the  Appellant  George  Joy,  being  unable  to  obtain 
payment  of  [208]  the  arrears  of  his  annuities,  and  also  haying  other  demands  against 
the  said  William  Colhoun,  tlie  said  William  Colhoun  agreed  to  give  the  Appellant 
George  Joy  a  cha.rge  upon  all  the  hereditaments  and  premises  contracted  to  be  sold 
tO'  the  Respondent  W^i'ley  Birch,  and  the  piirchase^money  due  for  the  same  from 
Wyrley  Birch,  for  the  amount  of  the  arrears  of  the  said  annuities,  and  the  interest 
on  such  arrears,  and  for  the  other  claims  of  the  Appellant  George  Joy  against  him  the 
siaid  William  Colhoun. 

On  the  :!d  day  of  April,  1824,  an  account  of  the  arrears  of  the  said  annuities 
and  of  the  interest  thereon,  and  of  the  other  claims  and  demands  of  the  Appellant 
George  Joy  against  William  Colhoun,  was  settled  and  stated,  between  the  Appellant 
George  Joy  and  William  Colhoun,  up  to  the  6th  day  of  April,  1824,  and  the  amount 
thereof  ascertained  up  tO'  that  day. 

After  tlie  account  had  been  so  settled,  an  indenture  of  assignment,  bearing  date 
tlie  6th  day  of  April  1824,  was  duly  mad©  and  executed  by  and  between  thei  said 
William  Colhoun  of  tlie  one  part,  and  tJie  Appellant  George  Joy  of  the  other  part : 
and  thereby  the  said  William  Colhoun  assigned  to  the  Appellant  George  Joy  the 
balance  of  the  purchase-money  or  sum  of  £95,000  and  interest,  to  arise  by  the  sale 
of  tlie  said  property,  contracted  to  be  purchased  by  the  Respondent  Wyrley  Bircli, 
after  payment  thereout  of  the  then  incumbrances  upon  or  legally  affecting  the  same  : 
to  hold  the  said  purchase-money  and  interest,  unto  the  Appellant  George  Joy,  upon 
certain  ti-usts,  for  securing  the  payment  of  the  amount  due  tO'  him  upon  the  balance 
of  tlie  before-mentioned  acconnt. 

Sliortly  after  the  date  and  execution  of  the  said  [209]  indenture  of  assignment, 
the  Appellant  George  Joy  gave  notice  of  the  same  indenture  and  the  contents  thereof 
to  the  Respondent  Wyrley  Birch,  and  considerable  negotiation  took  place  between 
the  Appellant  George  Joy  and  Wyrky  Birch  and  his  solicitor,  respecting  the  Appel- 
lant George  Joy's  demand  in  respect  of  the  arrears  of  the  said  annuities,  and  under 
the  said  deed  :  the  Respondent  Wyrley  Birch  ultimately  refused  to  pay  the  same  or 
any  parti  thereof. 

On  the  lOtli  day  of  July,  1825,  Michael  Joy,  the  trustee  named  in  the  grants  cf 
annuities,  died,  having  made  his  will,  whereby  he  appointed  the  Appellants,  Henry 
Hall  Joy-  and  Elizabeth  Joj-,  his  executor  and  executrix,  who,  on  the  23d  of  October, 
1825,  proved  the  will  in  the  proper  ecclesiastical  court. 

On  the  25th  day  of  October,  1825,  the  Respondent  Wyrley  Birch  exhibited  his 
bill  of  complaint  in  his  Majesty's  High  Court  of  Cliancery,  which  was  afterw^ards 
amended,  pursuant  to  an  order  of  the  said  Court,  dated  tlie  21st  day  of  November, 
1825,  and  such  amended  biU  was  against  the  Appellants  George  Joy.  Henry  Hall 
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Joy,  and  Elizabeth  Joy,  and  tlic  said  William  Colhouii,  and  also  aifuinst  John  Kose 
I'rew  and  PriscilUi  WoUaston,  since  deceased,  and  the  Respondent  Georfje  Wollaston, 
a,s  Defendants  thereto. 

The  bill  stated,  anionp  otJier  tilings,  the  contract  between  William  Culhoun  and 
Wyrley  Birch,  of  the  '22d  day  of  February,  1812,  and  the  furtlier  agreement  of  the 
24th  day  of  October,  1812  ;  and  that  in  pursiumcei  of  the  said  last-mentioned  agree- 
ment he.  tlie  said  Wyrley  Birch,  was  put  into^  possession  of  the  said  estates,  and  into 
the  receipt  of  the  rents  and  profits  thereof,  and  had  [210]  ever  since  teen  and  still 
\\a,s  in  such  possession  and  receipt,  and  that  out  of  the  said  purchase-money  he  had 
paid  oil'  various  charges  and  incumbrance,s  on  the  sa,id  estates,  tO'  a  very  considerable 
amount:  the  bill  also  stated  the  befoTe-mentioiied  indentures  or  grants  of  annuities 
of  the  5th  and  6th  days  of  March,  KSOO.  and  tlie  .sth  and  Dtb  days  of  May,  1800,  and 
that  the  Respondent  W'yrley  Bircli  had  paid  the  Appellant  tJeorge  Joy  various  sums 
in  respect  of  the  said  annuities  ;  and  that  being  desirous  of  paying  tO'  llie  Appellant 
Ueorge  Joy  what  might  be  justly  due  to  him.  and  exonerating  the  estate  and  premises 
from  the  claims  which  tlie  Appellant  George  Joy  might  ha.ve  thereon,  he  had  re- 
quested til©  said  William  Collioun,  in  performance  of  the  said  agrejments,  to  give 
to  the  Appellant  George  Joy  such  notice  asi  was  required  by  the  said  annuity  deeds 
to  enable  him,  the  said  William  Colhoun,  or  the  Respondent  Wyrley  Birch  in  his 
[ilace.  to'  repurchase  the  said  a.niiuitie.s :  and  that  such  notice  was  aci  ordingly 
reduced  into  writing,  and  duly  delivered  to  the  Appellant  George  Joy,  on  behalf 
of  the  said  William  Colhoun,  on  the  14th  day  of  April,  1(S23. 

The  bill  further  stated,  that  pursuant  to  such  notice,  and  on  the  5tli  of  May, 
1824.  the  day  mentioned  in  the  notice.  Mr.  Tooke,  the  said  Wyrley  Birch's  solicitor, 
and  on  his  behalf,  and  Mr.  S.yms  on  belialf  ot'  the  said  William  Colhoun,  went  to 
the  Apjiellant  (George  Joy's  residence  in  New  Ormond  Street,  for  tlie  purpose  of 
tendering  the  sum  of  £4000,  together  with  all  arrears  of  the  said  annuities,  and 
the  costs  and  e.xpences  incurred  by  the  Appellant  George  Joy  in  recovering  the 
jiaynient  of  the  consideration  money  for  the  same:  and  alsoi  for  the  purpose  of 
tendering  the  deeds  of  [211]  transfer  of  the  said  annuities,  for  the  execution  of 
the  Appellant  George  Joy  ;  but  that  the  said  Mr.  Tooke  and  Mr.  Syins  were  then  in- 
for-med  tliat  the  Appellant  George  Joy  was  from  home,  and  gone  to  Guernsey  or 
Jersey  :  and  thereupon  tliey  left  at  liis  house  a.  written  notice  in  the  words  and 
figures,  or  tO'  the  purptirt  and  effect  following ;  tliat  is  to*  say :  "  Sir,  You  are  desired 
to  take  notice:,  tliat  we  have  this  day  attended  at  your  residence,  No.  24,  New  Ormond 
Street,  Bedford  Row,  for  the  purjiose  of  tendering  to  you  the  pajinent  in  money  of 
the  iirincipal  and  arrears  due  tO'  you  upon  the  two  several  annuities  of  £300  each, 
charged  upon  a,  certain  manor,  messuage,  farms,  lands  and  hereditaments,  called 
Thorpe  Hall,  in  tlie  parishes  of  East  and  West  Wrethani,  or  one  of  them,  in  the 
county  of  Norfolk,  late  the  estate  of  William  Colhoun,  Esq.,  and  contracted  by  him 
to  be  sold  tO'  W^yrley  Bircli,  Esq.,  together  with  the  payment  of  all  reasonable  charges 
and  experices  incurred  by  you  in  recovering  the  pajTiient  of  the  sauie  :  and  together 
also  with  the  deeds  of  transfer  of  the  said  annuities,  and  O'ther  securities,  the  draft 
of  which  deeds  of  transfer  have  been  submitted  to  Messrs.  Amo'i-y  and  Coles,  your 
solicitors,  for  perusal  on  your  behalf.  And  we  do  heireby  give  you  further  notice, 
that  the  money  for  the  discharge  of  the  said  principal  and  arrears,  together  with 
your  reasonable  costs  and  charges  as  aforesaid,  and  with  the  otlier  deeds  of  transfer 
will  remain  at  the  office  or  chambers  of  Messrs.  Tooke  and  Carr,  situate  in  Holborn 
Court.  Gray's  Inn,  for  the  space  of  ten  days  from  the  date  hereof,  for  the  purpose  of 
being  paid  over  to  you,  when  you  shall  ajiply  for  the  same  [212]  money,  and  shall 
execute  the  said  deeds  of  transfer,  pursuant  to  the  covenant  contained  in  the  grants 
of  the  said  annuities  respectively.  Dated  this  5th  day  of  May,  1824.  (Signed) 
Tooke  and  Carr  for  the  said  WVrle}'  Birch,  and  Frederick  George  Syms  for  the  said 
William  Colhoun." 

Tlie  bill  further  stated,  that  no  conveyance  of  the  said  annuities  had  ever  been 
executed  by  the  Appellant  George  J05'  and  Michael  Joy  in  his  life-time,  and  the 
Appellants  Henry  Hall  Joy  and  Elizabeth  Joy,  since  his  decease,  or  either  of  them, 
to  the  said  William  Colhoun,  or  the  Respondent  Wyrley  Birch,  nor  had  any  convey- 
ance of  the  estates  and  premises,  or  any  part  thereof,  teen  executed  b}'  the  said 
William  Colhoun,  to  the  Respondent  Wyrle^'  Birch:   that  tlie  said  .lohn  Rose  Drew 
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and  George  Wollastoii,  and  tlif  said  I'riscilla.  Wollfistoii,  claimed  to  be  entitled  tO' 
certain  charges  upon  the  said  estate  and  premises,  or  the  said  purchase-nioney,  to 
a  very  considerable  amount :  that  the  Kespondent  Wyrley  Birch  had  offered  to  perform 
his  part  of  the  said  aureemeut  with  the  said  William  Colhoun,  and  to  pay  the  re- 
mainder of  the  said  (lurchase-money,  after  the  payment  of  the  incumbrances  atfett- 
ing  the  same,  and  which  he  wa.s  authorised  by  the  said  agreement  to  pay,  us  he  the 
said  William  Colhoun  should  direct;  and  that  he,  the  Respondent  Wyrley  Birch, 
had  also'  offered  to  pay  to  the  Appellant  George  Joy,  wdiat  was  justify  due  tO'  him  in 
respect  of  the  said  two  annuities  as  aforesaid;  but  that  the  said  William  Collioun, 
and  the  Appellant  George  Joy,  refused  to  comply  with  such  requests. 

The  biU  charged,  that  tlie  Appellants  pretended  thalt  according  to  the  terms  of 
the  conditions  of  [213]  repurchase  in  the  said  indentures  of  tlie  6th  day  of  March, 
1800,  and  tlie  9th  day  of  May,  1800,  contained,  the  Appellant  George  Joy  was  entitled 
to  receive,  not  only  tlie  several  sums  of  £2000  and  £2000,  and  the  arrears  due  upon 
the  said  two  annuities  respectively  to  the  said  5th  day  of  May,  1824,  and  his  rea-son- 
able  co.sts,  and  which  the  Respondent  Wyrley  Birch  tendered  or  offered  to  pay,  but 
that  he,  tlie  Appellant  George  Joy,  was  entitled  to  receive  and  be  paid  interest  also 
at  the  rate  of  £5  per  cent,  upon  tlie  arrears  of  the  said  annuities  respectively,  from 
the  time  when  such  arrears  respectively  became  due,  and  also  the  sum  of  £1000  for 
expences  incurred,  as  he  alleged,  on  account  of  such  arrears :  -whereas  the  Respondent 
Wyrley  Birch  charged  the  contrary  tliereof,  but  that  nevertheless  the  Appellant 
(jeorge  Joy  absolutely  refused  to  permit  the  said  annuities  respectively,  or  either 
of  them,  to  be  repurchased  or  redeemed,  unless  the  Respondent  Wyrley  Birch  con- 
sented to  pay  such  interest  and  expenses:  and  that  the  said  William  Colhoun, 
colluding  with  the  Appellant  George  Joy,  refused  to  complete  tlie  said  agreement 
with  the  Respondent  Wyrley  Birch,  by  executing  a  conveyance  of  the  said  estates, 
until  such  unjust  demands  of  the  Appellant  George  Joy  were  complied  with,  and 
had  actually  given  the  Resjiondent  Wyrley  Birch  notice  to  pay  the  same  to  the 
Appellant  George  Joy,  in  preference  to  previously  existing  incumbrances  on  the  said 
estate,  and  had  also  conveyed  tO'  the  Appellant  George  Joy  all  liis  interest  in  the 
residue  of  tlie  said  purchase-money. 

The  bill  further  charged,  that  the  Appellant  George  Joy  insisted  for  the  rea.sons 
aforesaid,  or  for  some  other  reason,  or  under  some  other  pretext,  [214]  that  he  was 
entitled  still  to  the  benefit  of  the  said  annuities,  and  that  the  same  or  either  of 
them  had  not  ceased  or  been  detei'iuined  :  whereas  the  Respondent  Wyrley  Birch 
charged  the  contrary  thereof  ;  and  that  under  the  circumstances  thereinbefore  men- 
tioned, the  said  annuities  respectively  ceased  and  determined,  and  ought  to  be 
declared  to  have  ceased  and  determined  on  or  from  the  said  5th  day  of  May,  1824. 

The  bill  prayed,  that  William  Colhoun  migjit  be  compelled,  by  the  decree  of  the 
Court  ol  Chancery,  specifically  to  perform  the  said  agreements  on  his  part,  and  to 
execute  to  the  Respondent  Wyrley  Birch  a  good  and  sufficient  conveyance  of  the  said 
estates  and  premises,  according  to  the  terms  of  the  said  agreements,  and  to  deliver 
up  to  the  Respondent  Wyrley  Birch  the  po,ssession  of  tlie  several  title-deeds,  instru- 
ments, maps,  ]:ilans  and  writings  relating  thereto  :  the  Respondent  Wyrley  Birch  being 
willing  specifically  to  perform  the  said  agreements  in  all  respects  on  his  part,  and 
being  willing,  and  thereby  off'ering,  to  pay  tO'  the  said  William  Collioun,  or  according 
to  his  direction,  the  residue,  if  any,  of  the  said  purchase-money,  after  paj-ing  thereout 
such  incumbrances  affecting  the  estates  and  premises,  as,  under  the  terms  of  the 
said  agreements,  the  Respondent  W3'rley  Birch  was  authorised  to  pay ;  and  for 
enabling  tlie  Respondent  Wyrley  Birch  thereto,  that  the  priorities  of  tlie  said  incum- 
brances might  be  ascertained  and  determined  by  the  direction  and  decree  of  the 
Court:  and  that  it  might  be  declared,  that  the  two  several  annuities  of  £300  and  £300 
charged  on  the  said  estates,  as  thereinbefore  mentioned,  [215]  ceased,  and  determined, 
on  the  5th  day  of  May,  1824  :  and  that  an  account  might  be  taken,  by  and  under  tlie 
direction  and  decree  of  the  said  Court  of  Chancery,  of  the  arrears  of  the  said  an- 
nuities respectively,  which  accrued  due  on  and  prior  to  the  5th  day  of  May,  1824, 
and  of  the  costs  and  expences,  reasonably  incurred  by  the  Appellant  George  Joy 
in  respect  of  such  arrears:  and  that  on  pa3'nient  of  what  should  be  found  due.  to- 
gether .with  wliat  should  be  due  on  the  two  several  sums  O'f  £2000  and  £2000  to  tlie 
Appellant  George  Joy.  and  which  the  Respondent  thereby  offered  to  pay,  the  Appel- 
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lauts  might  be  decreed  to  make  and  execute  all  deeds,  and  do  all  such  acts  as  might 
be  necessary  to  recouvey.  transfer,  and  assign  the  said  two  annuities,  and  all 
securities  for  the  same  to  the  Respondent  Wyrley  Birch  :  and  that  in  the  mean  time, 
the  Appellant*  might  be  restrained,  by  the  order  and  injunction  of  the  said  Court 
of  Chancery,  from  commencing  or  prosecuting  any  actrion  or  actions  at  law,  or 
taking  out  execution,  or  any  other  proceedings  at  law,  against  the  Respondent  Wyrle}- 
Birch,  or  the  said  estates,  or  any  of  them,  or  the  tenants  thereof,  for  comiielling 
pa^nuent  of  the  said  annuities,  or  either  of  them,  or  any  arrears  thereof:  and  fur 
general  relief. 

Priscilla  Wollaston  had  died  before  the  filing  of  the  said  original  bill. 

The  Appellant  George  Joy  filed  his  answer  to  the  original  and  amended  bill  of 
complaint  on  the  2yd  May,  1S26  ;  and  tliereby,  among  other  things,  stated  that  he 
had  been  informed,  and  believed,  that  the  said  William  Collioun  was,  at  the  time  in 
the  said  bill  mentioned,  seized  in  fee  sim.ple  of,  or  [216]  entitled  to,  the  several 
messuages,  farms,  lands,  tenements  and  hereditaments,  estates  and  premises,  in 
the  said  bill  mentioned:  and  that  about  the  time  in  the  said  bill  mentioned,  the 
Respondent  Wyrley  Birch  did  entep  into  and  conclude  an  agreement  with  the  said 
William  Colhoun,  for  the  absolute  purchase  thereof,  subject  as  in  the  said  bill 
mentioned.  And  the  Appellant  George  Joy,  by  his  said  answer,  admitted  it  to  be  true 
that  the  Respondent  Wyrley  Birch  did  discover  that  the  estate  and  ];iremises  were 
charged  with  two  annuiti&s  of  £.'!00  each,  which  were  granted  to  the  Appellant 
George  Joy  by  the  said  William  Colhoun  many  years  a.go,  and  which  tJie  Appellant 
George  Joy,  by  his  said  answer,  submitted  were  good  and  valid  annuities,  and  well 
and  properly  charged  upon  the  said  estate  and  premises,  or  some  parts  thereof.  And 
the  Ajipellant  George  Joy,  by  his  said  answ-er,  admitted  it  to-  be  true,  that  such 
indentures  of  lease  and  release  as  in  the  said  bill  mentioned,  to  bear  date  tlie  5th 
and  6th  days  of  March,  1800,  were  duly  made  a«nd  executed  by  and  between  the 
several  parties  tliereto,  and  that  the  said  indenture  of  release  was  between  such 
parties,  and  of  or  to-  the  purport  or  effect  in  the  said  bill  in  tliat  belialf  mentioned  ; 
and  tliat  such  other  indentures  of  lease  and  release  respectively  as  in  the  said  bill 
mentioned,  were  duly  made  and  executed,  and  that  the  release  was  between  such 
parties  and  to  such  purport  or  effect  as  in  the  said  bill  mentioned  and  set  fortii, 
as  far  as  the  same  was  set  forth. 

The  Appellant  George  Joy  by  his  answer  admitted  that  the  Respondent  Wyrley 
Birch  was  in  possession  of  the  estate,  and  in  the  receipt  of  the  rents  and  profits 
thereof  :  and  stated  [217]  that  lie  had  been  informed  by  the  said  William  Colhoun, 
and  believed  that  the  Res])ondent  Wyrley  Birch  did  not  request  tlie  said  William 
Colhoun  to  give  the  Appellant  George  Joy  such  notice  a«  in  the  said  bill  mentioned  ; 
but  the  Appellant  George  Joy  by  his  said  answer  admitted  it  to  be  true  that  a  notice, 
signed  "  William  Colhoun  b}'  his  attomies,  Edward  Coke  and  P.  A.  Hanrott,"  was 
served  on  him  the  Appellant  George  Joy.  And  he  stated  tliat  he  had  always  protested 
against  the  authority  of  the  said  Edward  Coke  and  P.  A.  Hanrott  to  interfere  in 
the  concerns  of  the  said  William  Collioun,  he,  the  Appellant  George  Joy,  having, 
previously  thereto,  received  from  the  said  William  Colhoun,  an  iiTevooable  power 
of  attorney,  at  the  instance  of  the  said  Edward  Coke,  and  on  the  refusal  of  the  said 
P.  A.  Hanrott  to  act  in  the  management  and  settlement  of  the  affairs  of  the  said 
William  Colhoun.  And  he  submitted,  for  the  reasons  therein  mentioned,  that  tiie 
said  notice  so  given  was  altogether  irregular  and  informal,  and  of  no  avail,  ina.s- 
much  as  the  same  was  not  in  compliance  with  the  tenns  of  the  said  annuity-deed, 
which  required  that  the  notice  to  be  given  for  the  repurchase  of  the  said  annuity 
should  Ije  in  writing  under  the  hand  of  the  said  William  Colhoun.  He  stated,  that 
after  the  said  notice  had  been  so  given,  and  before  the  time  mentioned  therein  had 
expired,  the  said  William  Colhoun  had  settled  his  accounts  with  the  Appellant  George 
Joy,  admitting  that  such  notice  was  not  available,  or  treating  the  same  as  of  no 
effect:  and  that  the  said  William  Colhoun  executed  to  the  Appellant  GeorgB  Joy  an 
assignment  of  all  his  the  said  William  Collioun's  right  and  interest  in  the  said 
purchase-money,  for  [218]  securing  to  him,  the  Appellant  George  Joy,  the  jiayment 
of  the  amount  due  to  the  Appellant  George  Joy  on  the  settlement  of  such  accounts  ; 
which  assignment,  on  the  Appellant  George  Joy's  return  to  England,  was  duly  notified 
to  the  Respondent  Wyrley  Birch,  and  that  in  consequence  thereof  no-  tender  was  made 
to  the  Appellant  George  Joy. 
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The  Apiiellant  (4eorire  Joy  by  liis  answer  further  stated  tliat  he  liad  been  informed, 
and  believed  that  jnirsuaut  to  such  notice,  and  at  or  about  the  time  in  the  said  biU 
mentioned,  which  was  the  day  in  the  said  notice  mentioned  for  tlie  repurchase  of 
tlie  said  annuity,  the  said  Mr.  Tooke,  on  behalf  of  the  Respondent  Wyrley  Birch 
and  Mr.  Syms,  pretending  to  act  on  the  beha.lf  of  the  said  William  Colhoun  ;  but 
as  the  Appellant  Georpre  Joy  believed  witliout  his  knowledge  or  any  authority  from 
him.  went  to  the  Appellant  George  Joy's  residence  in  New  Ormond  Street,  for  the 
purposes  in  the  said  bill  mentioned  :  and  that  the  said  Mr.  Tooke  and  Mr.  Syms 
were  then  informed,  as  the  fact  was,  that  the  AppeUant  George  Joy  was  tlien  from 
home :  but  he  said  that  he  could  not  set  forth  whether  they  were  informed  that  he,  the 
Appellant  George  J03'.  was  gone  to  Guernsey  or  Jersey,  the  Appellant  George  Joy 
having  been  previously  to  tlie  island  of  Jersey,  but  having  left  the  same  about  three 
weeks  before  such  enquiry  was  made.  He  further  stated  that  he  believed  it  to  be 
true  tliat  at  the  time  in  the  said  bill  'mentioned,  the  said  Mr.  Tooke  and  Mr.  Syms 
did  leave  at  the  house  of  the  Appellant  George  Joy  such  wi-itten  notice  as  in  the 
said  bill  mentioned  ;  to  which  said  notice  he  craved  leave  tO'  refer.  The  AppeUant 
George  Joy,  by  his  answer,  submitted  tliat  the  Re-[219]-spondent  Wyrley  Birch  was 
not,  by  virtue  of  the  aforesaid  agreement,  entered  into  by  the  Respondent  AV3'rley 
Bircli  with  the  said  William  Colhoun,  entitled  to  all  the  rights  and  privileges  of  the 
said  William  Colhoun,  in  respect  to  the  power  to  repurchase  the  said  two  annuities 
from  the  AppeUant  George  Joy,  no  conveyance  of  the  said  estates  having  been  made  to 
the  Respondent  Wyrle}^  Birch  by  the  said  William  Colhoun,  and  the  said  William 
Colhoun  having  by  a  subsequent  deed  recognised  the  annuities,  and  directed  them  to 
be  kept  on  foot. 

He  stated  that  the  amount  of  his  claim  down  to  the  6th  day  of  April,  1824,  was 
ascertained  and  admitted  by  the  said  William  CoUioun,  and  the  account  settled,  and 
tlie  deed  of  assignment  executed  by  him,  and  which  the  AppeUant  (ieorge  Joy,  by 
his  said  answer,  claimed  to  be  allowed  accordingly,  together  with  what  had  subse- 
quently accrued  due:  iind  he  submitted  and  insisted  tliat  the  said  annuities  could  not 
be  discharged  during  the  continuance  of  tJie  only  life  for  wliich  each  annuity  was 
then  lield.  He  further  stated,  that  the  sum  of  £1000  in  the  said  biU  mentioned, 
was  not,  as  in  tlie  said  biU  set  forth,  so  much  over  and  above  his  reasonable  costs, 
but  was  in  fact  the  reasonable  and  admitted  amount  of  tlie  Appellant  George  Joy's 
costs  and  expences,  time  and  trouble,  incurred  in  seeking  to  recover  what  was  justly 
due  to  him  in  respect  thereof,  down  to  the  date  of  the  "ioth  October,  1817,  and 
which  amount  having  been  aUowed  by  the  said  Willia.m  Colhoun.  the  Respondent 
Wyrley  Birch  undertook  or  agreed  to  pay,  but  which  he  afterwards  refused  to  do  ; 
and  he  submitted  that,  under  such  circumstances,  he  [220]  did  refpiire  payment 
thereof.  He  further  stated  that  the  amount  of  his  claim  up  to  the  25tli  of  October, 
1817,  appeared  in  the  accounts  which  had  been  rendered  by  him  to  the  said  William 
Colhoun,  and  for  the  payment  of  which  he  gave  an  order  on  the  Respondent  Wyrley 
Birch  at  that  time,  and  which  demand  ol  the  Appellant  George  Joy  on  the  said  William 
Colhoun,  together  with  the  sum  since  ac-cruing  due,  h,ad  been  since  recognised  and 
confirmed  by  him,  and  in  particular  by  the  deed  of  assignment  of  the  month  of 
April,  1824  :  and  that  under  the  said  agreement  with  the  said  William  CoUioun. 
who  (there  being  but  one  life  on  which  each  of  the  said  annuities  was  lield)  was 
desirous  to  keep  the  said  annuities  on  foot,  and  directed  the  Respondent  Wyrlea- 
Birch  to  place  a  sufficient  sum,  part  of  the  purchase-mone}-,  out  on  security,  for 
paying  the  instalments  .to  the  Appellant  Gteorge  Joy,  he  the  Respondent  Wyrley 
Bircli  ag:reed  so  to  do,  but  afterwards  broke  his  agreement.  And  the  Appellant 
George  Joy,  by  his  said  answer,  insisted  that  his  demands  were  just,  and  that  they 
had  been  ascertained  and  allowed  by  the  said  William  Colhoun.  down  to  the  date  of 
the  said  assignment ;  and  that  the  demands  of  the  Appellant  George  Joy  were  founded 
on  such  settlement,  adjustinent.  or  aUowance.  and  on  the  principle  e.stablished  a,nd 
admitted  thereby. 

On  the  23d  ol  May,   1826,  the  Appellants,   Heniy  Hall  Joy  and  Elizabeth  Joy, 
.  tiled  their  answer  to-  the  original  and  amended  bill  of  complaint,  without  oath  or 
signature,  ])ursuaiit  to  an  order  of  the  Court  ol  Chanceiy. 

The  several  other  Defendants  to-  the  original  and  a.m-ended  bill  of  complaint, 
except  Priscilla  [221]  Wollaston.  who  wa.s  dead,  ]iut  in  their  answers  thereto,  and 
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tlie  Kespoudeiit,  Wvrlty  Jiinli.  having  replied  tn  the  tuiswers,  tlie  cause  was  at 
issue. 

Before  any  lurtlier  proceed iuirs  were  had  in  the  cause,  namely,  on  the  llKh  of 
April.  1829,  William  Colhoun  died,  whereby  the  suit  and  proceedings  became  abated 
as  to  him. 

On  the  10th  day  of  November,  \&2'.h  the  Kesijondeut  Wyrley  Birch  filed  his  bill 
of  revivor  and  supplement  in  the  court  of  Chancery,  against  tlie  Kes^jiondents,  Edward 
Coke,  and  (irace  his  wife,  and  Frederick  tieortre  Syms,  as  Defendants  thereto:  the 
bill  of  revivor,  among  otlier  tilings,  stated,  that  the  said  William  Colhoun  departed 
this  life  intestate,  leaving  Grace,  the  wife  of  Edward  Coke,  Esq.,  his  only  child, 
and  heiress  at  law,  him  surviving;  and  that  upon  tlie  death  of  the  said  William 
Colhoun,  all  his  right  and  interest  of  and  in  tlie  said  liereditanient.s  and  premises 
in  the  said  bill  mentioned,  descended  upon  and  became  vested  in  the  said  Grace 
Coka,  as  his  heiress  at  hvw.  The  bill  of  revivor  further  stated  that  on  the  2d  of  May, 
1829,  letters  of  administration  of  the  personal  estate  and  effects  of  the  said  William 
Colhoun,  were  duly  granted  by  the  ecclesiastical  court  of  the  Archbishop  of  Canter- 
bury, to  the  said  Frederick  George  Syms,  and  that  the  said  Frederick  George  Syms 
thereby  became  tlie  legal  personal  representative  of  the  said  intestate  William 
Colhoun:  and  the  bill  of 'revivor  and  supplement  prayed,  that  the  Respondents, 
Edward  Coke,  and  Grace  his  wife,  and  the  said  Frederick  George  Syms,  might 
answer  the  several  matters  aforesaid,  and  that  the  said  suit  and  proceedings  might 
stand  and  Ije  revived  against  the  [222]  Respondents  Edward  Coke,  and  Grace  his 
wife,  and  Frederick  George  Syms,  and  that  the  Respondent  Wyrley  Birch  might  have 
the  same  relief  against  them  tJie  said  Edward  Coke,  and  Grace  his  wife,  and  Frederick 
George  Syms,  ivccording  to  their  respeic-tive  liabilities,  as  the  Respondent  Wyrlefv 
Birch  was  entitled  to  against  the  said  William  Colhoun;  or  tliat  tlie  said  Edward 
Coke,  and  Grace  his  wife,  and  Frederick  George  Syms  might  shew  good  cause  to 
the  contrary. 

The  Respondents  Edward  Coke,  and  Grace  his  wife,  and  Frederick  George  Syms, 
duly  appeared  to  the  said  bill  of  revivor  and  supplement,  and  jiut  in  their  answers 
thereto  ;  and  the  said  suit  was  duly  revived  against  the  Respondents  Edward  Coke, 
and  Grace  his  wife,  and  Frederick  George  Syms,  by  an  order  of  the  court  of  Chancery, 
bearing  date  tlie  21st  day  of  November,  1829. 

John  Rose  Drew  departed  this  life  some  time  in  the  year  18.'50.  but  the  said 
suit  was  never  revived  against  his  representatives,  or  any  proceedings  consequential 
on  his  death  taken. 

No  witnesses  were  e.\amined  in  the  cause  on  the  part  of  the  Respondent  Wvrley 
Birch;  but  the  execution  of  the  power  of  Attorney  from  Colhoun  to  Coke  and  Syms 
was  proved  viva  voce  at  the  hearing. 

On  tlie  part  of  the  Appellants  George  Joy,  Henry  Hall  Joy,  and  Elizabeth  Joy, 
divers  witnesses  were  examined  in  the  cause;  and  tlie  depositions  of  such  witnesses 
jiroved,  among  other  things,  the  due  execution  of  the  indentures  of  the  5th  and  6tli 
days  of  March,  1800 ;  the  due  execution  of  the  indentures  of  the  8th  and  9th  days  of 
May,  1800;  and  the  due  axecution  of  the  inden-[223]-ture8  of  the  12tli  and  l.'5th 
days  of  October,  1818  ;  the  settlement  by  William  Colhoun  and  the  Appellant  George 
Joy  in  the  month  of  April,  1824,  of  the  accounts  between  them,  relating  to  tlie 
arrears  of  the  said  annuities,  and  the  interest  thereon,  and  the  other  demands  of 
the  Appellant  George  Joy  agaanst  tlie  said  WiUiam  Coliiouji,  up  toi  the  CtJi  day  of 
April,  1824,  after  examination  thereof  by  the  said  William  Colhoun,  and  his  agents  : 
and  also  proved  a.  letter  of  the  said  William  Colhoun,  dated  Jei-sey,  the  .'5rd  day  of 
April,  1824,  wherein  he  stJited  that  he  had  exajiiined,  and  approved  of  the  said 
accounts,  with  the  exception  of  a  trifling  error  therein  mentioned,  which  he  had 
corrected;  and  another  letter  of  tlie  said  Willia,ni  Colhoun,  dated  Jersey,  the  ord  of 
April,  1824,  wherein  he  stated  it  to-  be  his  wish  that  the  said  annuities  should  con- 
tinue; the  due  execution,  by  the  said  William  Coljlioun,  of  tlie  indenture  of  assign- 
ment of  tlie  Ctli  day  of  April,  after  examination  of  the  before-mentioned  at'counts, 
as  alleged  in  the  answer  of  the  Appellant  (George  Joy. 

The  depositions  also  proved  several  other  letters  and  documents  written  and 
executed  by  William  Colhoun,  which  tended  to  establish  the  case  of  the  Apjiellaiit 
George  Joy,  as  stated  in  his  answer. 

The  cause  came  on  to^  be  heard  before  his  honour  the  Vice-Chancellor,  on  the  2."ird 
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diiy  of  February,  1830;  when  upon  hearing  tlie  before-mentioned  exhibits,  and  the 
proofs  taken  in  the  cause,  his  honour  the  Vicei-Chuncellor  made  a  decree  in  the  cause, 
whereby  it  wa^  dechired  tliat  the  agreementAS  in  tha  pleadings  mentioned  bearing 
date  respec-[224]-tively  the  •J:2nd  day  of  February,  1812,  and  the  2-tth  da_y  of  October, 
1812,  ought  tOi  be  specifically  performed,  and  carried  into  execution:  and  it  was 
decreed  accordingly.  And  it  was  declared  that  the  annuities!  of  i;300  and  £300  in 
the  pleadingSi  mentioned,  ceased  and  determined  on  the  otli  day  of  May,  1824,  when 
tlie  notices  to  repurcliase  tiie  said  annuities,  stated  in  such  decree  to  have  been  ad- 
mitted by  the  Appellant  George  Joy,  by  his  answer  to  the  original  bill,  to  have  been 
givem  by  tlie  said  William  Colhoun  to  the  Appellant  George  Joy,  expired.  And 
it  was  ordered  that  it  should  be  referred  to  the  mas.ter  of  tlie  said 
court  in  rotation,  to  take  an  account  of  wliat  remained  due  to  the 
Appellant  George  Joy,  for  the  arrears  of  the  said  annuities  which  ac- 
crued due  up  to  tlie  said  5th  day  of  May,  1824.  And  it  was  declared  that 
the  Respondent  Wyrley  Birch  was  entitled  toi  a  reconveyance  of  tlie  temis  created 
for  tlie  security  thereof,  upon  payment  to  the  Appellant  George  Joy,  of  tlie  sums,  of 
£2000  and  £2000,  for  the  purchasetmoney  of  the  said  annuities;  and  also  upon 
pa.\^nent  to  the  Appellant  George  Joy  of  what  should  be  found  due  for  such  arrears 
thereof.  And  it  was  ordered  that  it  should  Ije  referred  ta  the  said  master,  to  enquire 
and  state  to.  the  court,  what  were  tlie  incunibra,nces  affecting  the  estatesi  coiiijirised 
ill  tlie  said  agreements  respectively,  at  the  date  of  tlie  said  agreements,  and  to  state 
their  respective  priorities ;  and  what  sum  or  sums  of  money  had  at  arn*  time  since 
the  date  of  the  said  agreement  beien  paid  by  the  Respondent  Wyrley  Birch,  in  respect 
of  such  incumbrances.,  or  of  any  or  either  of  tliem,  out  of  the  purehase^monies  for 
tJie  said  estates;  a.nd  what  was  due  for  principal  and  interest  [225]  upon  such  in- 
cumbrances respectively.  And  it  was  ordered  that  the  said  master  should  enquire 
and  state  to  the  Court  what  remained  due  from  the  Respondent  Wyrle}^  Birch,  in 
respect  of  the  purcliase-moiiey  for  the  estates  comprised  in  tlie  said  a.greement. 
And  for  the  better  t.aking  the  said  accounts  and  discoveiy  of  the  matters  aforesaid, 
the  parties  were  to  produce  before  the  said  master  upon  oath,  all  deeds,  books,  papers, 
and  writings,  in  their  custody  or  power,  relating  thereto;  and  were  to.  be  e/xamined 
upon  interrogatories,  as  the  said  master  should  direct,  who,  in  taking  the  said  accounts, 
was  tO'  make  unto  the  jiarties  all  just  allowances.  And  the  Court  resen'ed  the  con- 
sideration of  all  further  directions,  and  of  the  costs-  of  the  suit,  until  after  the 
master  should  have  iiia.de  his  general  report. 

The  Appellants,  George  Joy,  Henry  Hall  Joy,  and  Elizabeth  Joy,  presented  their 
petition  of  appeal  in  the  cause  to.  the  Lord  Chancellor,  on  the  2d  day  of  April,  1831, 
fro'iu  tliose  parts  of  the  decree,  whereby  it  was  declared  that  tlie  annuities  of  £300 
a.nd  £300,  in  the  pleadings  mentioned,  ceased  and  determined  on,  the  5tli  day  of  Ma.y, 
1824  ;  and  whereby  it  was  stated  that  notices  to-  repurchase  tlie  said  annuities  were 
admitted  by  the  Appellant  George  Joy,  by  his  answer  toi  the  said  original  bill,  to 
have  been  given  by  the  said  William  Colhoun  to.  tlie  Appellant  George  Joy;  and 
whereby  it  was  ordered  tliat  it  should  be  referred  to  the  master  of  tlie  said  Court  in 
rotation,  tO'  take  an  account  of  what  remained  clue  toi  the  Appellant  George  Joy,  for 
the  arrears  of  the  said  annuities,  which  accrued  due  up  to  the  said  .5tli  day  of  May, 
1824  ;  and  whereby  it  was  declared  that  the  Respondent  Wyrley  Bircli  [226]  "as 
entitled  to  a  reconveyance  of  the  terms:  created  for  the  security  thereof,  upon  pay- 
ment to.  the  Appe.lla.nt  George  Joy,  of  the  sums  of  £2000  and  £2000  ;  and  also  upon 
pa.yment  to  the  Appellant  George  Jo.y,  of  what  should  be  found  due  for  sucli  arrears 
thereof :  and  the  Appellants  prayed  his  Lordship  to  rehear  the  said  cause,  as  to.  such 
parts  of  tlie  said  decree,  and  to.  alter  and  vary  the  said  decree,  as  to  those  parts,  and 
in  tlie  respects  by  the  Appellants  complained  of ;  and  also,  to  alter  and  vaiy  tJie  said 
decree,  by  referring  it  to  the  master  to.  enquire  and  staite  to  the  Court  what  were  the 
incumbrances  affecting  the  purchasfriiioney  of  the  said  estates,  comprised  in  the  said 
agreements  of  the  22d  day  of  February,  1812,  and  tlie  24tii  day  of  October,  1812  ;  and 
what  was  due  for  principal  and  interest  on  sucli  incumbrances,  or  othei-wise  in  that 
respect,  as  to  his  Lordship  should  seem  just. 

The  apjieal  came  on  for  hea.ring  before  the  Riglit  Honourable  the  Lord  High 
Chancellor,  on  the  10th  day  of  August,  1831,,  when  his  Lordship  was  pleased  to  order 
that  the  said  decree  should  be  affirmed  with  costs  to  be  taxed  by  the  master,  and  that  the 
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i-'JO  deposited  witU  the  legistrar  ou  settinfjf  down  the  petition  of  appeal,  should  be 
paid  to  the  solicittirs  of  the  Respondent  Wyrley  Birch,  in  part  of  sucii  costs. 

This  order,  and  also  the  decree  of  the  Vice-chancellor,  were  passed  and  entered. 
of  record  iu  the  High  Court  of  Cliancery. 

The  appeal  tO'  the  House  of  Lords  was  fi'oni  those  parts  of  tlie  decree  of  the  Vice- 
cliancellor  O'f  the  L'.3d  February.  18-'i0,  whereby  it  was  declared  that  the  said  annuities 
of  £'-iO()  and  ,£300  in  the  pleadings  mentioned,  ceased  and  determined  on  [227]  tiie 
5th  day  of  Ma}',  1824,  and  whereby  it  is  stated  that  notices  to  repurchase  the  said 
annuities  were  admitted  by  the  Appellant  George  Joy.  by  iiis  answer  to  the  said 
original  bill,  to  have  been  given  by  the  said  Willia.m  Colhoun  to  the  Appellant  George 
Joy  ;  ajid  whereby  it  was  ordered  tlia.t  it  shmild  Ije  referred  to  tlie  master  of  the  said 
Court,  tO'  take  an  account  of  what  remained  due  to  the  Apjjellant  George  Jo'V,  for  the 
arrears  of  the  said  annuities,  which  accrued  due  up  tO'  the  said  5tli  day  of  Mav, 
1824  ;  and  whereby  it  was  declared  that  tlie  said  Wyrley  Birch  was  entitled  to  a 
reconveyance  O'f  the  terms  created  for  tlie  security  thereof,  upon  payment  to  the 
Appellant  George  Joy  of  the  sums  of  £2000  and  £2000,  and  also  upon  payment  to 
tiie  Appellant  George  Joy  of  what  should  be  found  due  for  such  arrears  thereof. 
And  from  the  order  of  the  Lord  High  Chancellor  of  the  lOth  day  of  August,  1831, 
affirming  the  said  decree;  and  the  Appellants  also,  prayed  that  tlie  said  decree  might 
be  furtlier  varied  by  referring  it  to  tlie  master,  to  inquire  and  state  to  the  Court 
what  were  the  incumbrances  affecting  tlie  purchase^money  of  the  estates  comprised 
iu  the  agreements  of  the  22d  day  of  February,  1812,  and  tlie  21:th  day  of  October, 
1812,  and  what  was  due  for  principal  and  interest  oiii  sucii  incuuibraiices. 

For  the  Appellants,  Mr.  Knight  and  Mr.  Sharpe. 

The  notices  by  the  bill  alleged  to  have  been  given  tO'  tlie  Aiipellant  George  Joy,  to 
repurchase  tlie  said  annuities  on  the  5th  day  of  May,  1824,  were  not  pursuant  to  the 
terms  of  the  provisoes,  for  that  purpose  contained  in  the  said  grants  of  annuities  of 
the  5tli  and  6th  days  of  March,  1800,  and  the  8th  and  9th  days  of  May,  1800.  The 
[228]  power  of  attorney  was  insufficient  and  inoperative  as  to  notice.  General  words 
are  qualified  by  the  recitals  of  a,  deed,  and  confined  tO'  the  subject  matter  of  the 
instrument;  Thorpe  v.  Thorpe  (1  Ld.  Rayui.  235),  Oliver  v.  Banisl  (1  Meriv.  500 
note),  Simons  v.  Jolrnson  (3  Barn,  and  Adol.  175),  I'wyler  v.  HomersJiaiii  (4  M.  and 
S.  423),  Solhy  v.  Forbes  (2  Bro.  and  B.  38).  No  place  is  fixed  for  the  payment. 
There  is  no  evidence  that  tlie  notice  was  not  given  by  or  upon  the  suggestion  of 
Birch.  If  valid,  it  was  a  notice  of  Colhoun,  and  he  was  estopped,  and  the  supposed 
notice  avoided  before  it  was  tO'  take  eft'ect. 

Even  if  tlie  notices  alleged  to  have  been  given  to  the  Appellant  George  Joy,  should 
be  considered  to  be.  according  to  the  terms  of  the  provisoes  contaiined  in  the  grants 
of  annuities,  it  was  neither  proved  in  the  cause,  nor  admitted  by  the  Appellant 
George  Joy,  that  such  notices  had  in  fact  been  given  to-  him,  nor  that  any  tender  had 
been  made  of  the  sum  of  £4000,  tlie  repurchase-money  of  tlie  annuities,  together 
with  all  the  arrears  of  tlie  annuities;,  and  the  costs  and  expenses  incurired  by  the 
Appellant  George  Joy,  in  recovering  the  pa.yment  of  the  said  annuities  on  the  5tli 
day  of  May,  1824,  the  time  mentioned  in  the  said  notice;  nor  that  William  Colhoun, 
or  anv  agent  on  his  behalf,  was  in  fact  prepared  to-  make  such  tender  at  that  time. 
Tender  only  stops  interest  wdiere  money  is  lying  dead  ;  GyJes  v.  HalJ  (2  P.  W.  378). 
To  make  a  tender  valid  *  there  must  be  an  exhibition  of  the  money  or  [229]  a  dis- 
pensation express  or  implied  ;  Thomas  v.  Evans  (10  East,  101).  As  to  what  the  Ap- 
pellant would  have  done  upon  supposition  of  such  a  case  it  is  not  allowable  to  specu- 
late. In  Levy  v.  Lord  Herbert  (7  Tau.  314),  Wilkes  v.  Atkinson  (1  Marsh,  412),  and 
Wilmot  V.  WiJkinson  (6  Bam.  and  C.  506),  tlie  arguments  a.re  founded  upon 
questions  as  to  contemporaneous  acts,  which  are  not  applicable  to  contracts  for 
repurchase  of  annuities.  In  this  case  no'  coiiveyance  was  iiroved  to  have  been 
tendered  or  prepared,  nor  is  it  ascei'tained  tO'  wliom  tlie  transfer  by  Joy  was  to  be 
executed.  . 

If  the  notices  for  repurchasing  tlie  annuities  had  been  regularly  given,   they  had 

*  See  Leatherdale  v.  Sweepstone,  3  Car.  and  P.  342 ;  Church  v.  Bishop^  2  Ves. 
sen.  372  ;  Garforth  v.  Bradley,  2  Ves.  sen.  678 ;  Meade,  v.  Bandon,  2  Dow.  268  ;  and 
MSS.  pen  Avt. 
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been  waived  and  abandoned,  and  rendered  of  no  effect,  by  the  settlement  of  accounts 
wliicli  took  place  between  William  Colhoun  and  the  Appellant  Oeorj^e  Joy,  in  the 
montli  of  A]n-iL  18"24.  and  the  letters  written  b}''  William  CoUioun  on  the  :kl  of 
April,  1S24,  and  by  the  indenture  of  ai<si<i;nment  of  the  6th  of  April.  lcS2i,  executed 
by  William  Calhoun  ;  in  which  accounts,  letters,  and  assiirnmeiit.  William  t'olhoun 
treated  the  notices  as  void,  and  the  annuities  as  subsistiufj:  and  continuiufj^  annuities. 

Even  if  the  annuities  did  cease  and  determine  on  tlie  5th  of  May,  18'24,  the 
Appellant  George  Joy  is.  entitled  to-  interest  on  the  two  sums  of  £2000,  and  iil'OOO, 
tlie  purchase-monies  of  tJie  said  annuities,  from  the  said  5th  ol  May,  1824,  to  the 
time  of  the  payment  thereof  ;  Wyrley  Birch  having:  ever  since  tlie  5th  of  May,  1824, 
been  in  possession  or  in  the  receipt  of  the  rents  and  profits  of  the  estates,  upon 
which  the  annuities  are  charged,  and  havinp;  also'  been  entitled  under  the  agree-[230] 
-ments  between  him  and  the  said  Williaju  Colhoun  to  retain  in  his  hands  a  sufficient 
part  of  the  purchase-money  of  the  estates,  to  satisfy  the  incumbrances  thereon,  in- 
cluding the  annuities. 

The  Appellant  George  Joy  is  also  entitled,  according  to  the  terms  of  the  grants  of 
the  annuities,  to  be  repaid,  together  with  the  purchase-monies  of  the  said  annuities, 
and  the  a.rrears  thereof,  all  the  reasonable  charges  and  expenses  incurred  by  him 
up  to  the  5th  of  May,  1824,  in  recovering  the  payment  of  the  said  annuities. 

The  Appellant  George  Joy,  having  by  the  evidence  adduced  by  him  in  the  cause, 
jjroved  the  due  e.xecution  by  William  Colhoun  of  the  indenture  of  assignment  of  the 
6th  of  April,  1824,  whereby  Williajn  Colhoun  charged  the  puichase^money  due  to 
him  from  Wyrley  Birch,  with  the  payment  to  the  Appellant  George  Joy,  of  the  sums 
mentioned  in  the  said  indenture,  the  Appellant  George  Joy  was  entitled,  on  the 
hearing  of  the  cause,  to  have  it  referred  to  the  master  to  incjuire,  and  state  to  the 
Court,  what  were  the  incumbrances  affecting  the  purchase-money,  and  what  was  then 
due  for  principal  and  interest  upon  such  incumbrances. 

For  the  Respondents,  Mr.  Wigraia  and  Mr.  Flather. 

In  equity  a,  purchaser  is  entitled  to  all  the  privileges  and  advantages  of  the  legal 
owner  of  the  estatei,  from  tlie  time  when,  by  tlie  terms  of  the  agreement,  he  is  entitled 
to  the  Ijeneficial  interest;  and  therefore,  in  the  month  of  April,  1823,  and  long  pre- 
viously, the  Respondent  Wyrley  Birch  was  entitled  to  the  benefit  of  the  covenant  to 
repurchase  tlie  annuities  contained  in  the  annuity  deeds. 

[231]  The  notice  of  the  16tli  of  April,  1823,  for  the  repurchase  of  the  annuities 
is  admitted  by  tlie  answer,  and  it  is  in  strict  compliaxice  with  the  terms  of  the  con- 
dition of  repurchase  contained  in  the  annuity  deed  ;  and  it  was  not  competent  for  the 
Appellant  George  Joy,  after  the  receipt  of  such  notice,  to  evade  the  tender  of  tlie 
purchase^money,  by  absenting  himself  from  his.  dwelling-house  at  the  time  when,  by 
the  notice,  tlie  tender  was  tO'  be  made. 

Notice  for  the  repurchase  of  the  annuities  having  been  given  by  William  Colhoun, 
the  benefit  of  such  notice  belonged  of  right  to  the  Respondent  W^'rley  Birch,  as  tlie 
purchaser  of  all  Mr.  Colho'Un's  interest  in  the  estate;  and  theretore  Mr.  Colhoun  had 
no  power  or  authority  to-  reeal  such  notice,  and  by  that  means  toi  continue  tlie  annui- 
ties a  charge  upon  the  estate  previo'Usly  sold  by  him,  or  to  do'  a.iiy  act  to  the  pi'ejudice 
of  the  interest  of  the  Respondent  Wyrley  Hircli  in  the  estate  purchased. 

The  claim  of  interest  was  not  well  founded.  After  the  right  of  Birch  under  tlie 
agreement  had  vested  Collioun  could  not,  by  any  contract  w-ith  Joy,  alter,  or  affect  tlie 
rights  of  Birch.  The  conduct  of  the  Appellant  George  Joy  was  the  sole  occasion  of 
the  delay  in  the  completion  of  the  repurchase.  The  annuity  was  satisfied  at  law  by 
the  tender,  and  the  a.nnuitant  could  not  by  his  dela.y  continue  his  right  to  the  annuity 
contrary  to  tlie  provision  of  the  deed  ;  tlie  ])urchase.-money  was  not  only  ready  at  tlu- 
time  when  the  Appella.nt  George  Joy  ought  to  have  accejjted  it,  but  the  Respondent 
has  since  been  exposed  to  the  loss  and  inconvenience  arising  from  his  liability  to  be 
[232]  called  ujion  at.  any  hoiur  for  soi  large  a  sum  as  .£4000,  which,  therefore,  he  has 
been  comj)elled  to  keep  ready  for  that  purjjose  ever  since.  This  is  a  hardship  to 
which  he  ought  not  to  have  been  subjected..  There  is  no'  contract  for  interest,  and 
as  the  annuities  were  never  conveyed  to  the  Respondent  Wyrley  Birch,  he  had  not 
the  power  to  enforce  pa\nuent  of  them  :  the  estate  itself  has  not  ])roduced  more  tJian 
sufficient  to  satisfy  prior  charges  thereon,  and  more  than  the  whole  of  the  purchase^ 
moneij'  has  been  applied  in  paying  off  the  incumbrances  on  the  estate. 
Interest  on  a  mortgage  ceases  after  notice  and  tender  made  and  refused  ;  Ausffii 
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V.  Dodwell,  1  Eq.  Ca,  Abri.  318.  Lwttuu  v.  Rodd,  2.  Ch.  Ca.  206. 
Manning  v.  Barges,  1  Ch.  Ca.  29,  and  Garfoith  v.  Bradley,  2  Vcs.  sen. 
678,  which  is  an  exception  to  the  rule.  Nor  is  it  necessary  for  the  I'laintiff  to  prove 
that  the  monej-  was  ready  and  no  use  made  of  it.  The  cases  cited  to  prove  that 
doctrine.  Gyles  v.  Hall  and  Lntton  v.  Rodd,  by  no  means  prove  it.  The  first  only 
shews  that  where  the  mortgagee  jiroves  that  the  money  lias  not  been  lying  dead,  he 
will  be  entitled  to  interest.  In  tlie  second  the  decree  is  that  interest  is  not  to  be 
paid.* 

The  indenture  of  tlie  6tli  of  April,  1824,  bears  internal  evidence  of  being  the  act 
of  a.  mind  at  that  time  incapable  of  business,  or  of  the  exercise  of  undue  influence  on 
tlie  part  of  the  Appellant  George  Joy.  William  Colhoun  wa.s  at  the  time  of  the 
execution  of  the  deed  of  the  age  of  seventy-five  years,  and  was  separated  from  his 
friends  and  pro-[233]-fessionai  advisers.  The  object  of  the  Appellant  George  Joy, 
in  obtaining  that  deed,  was  to  increase  his  charge  upon  the  estate  at  the  expense  of 
the  Respondent  Wyrley  Birch,  although  nothing  was  justly  due  to>  him  beyond  his 
original  claim. 

The  Earl  of  Devon  :  My  Lords,  this  case  of  Joy  and  Birch  is  an  Appeal  from  the 
Court  of  Chancery,  in  which  Joy  the  Appellant,  who  was  the  Defendant  in  the  Court 
l.ielow.  complains  of  a  judgment  as  it  affects  him.  given  by  the  Vice-Chancellor  and 
affirmed  by  the  late  Lord  Chancellor  Brougham.  This  case  was  heard  here  on  two 
daj-s  before  my  noble  and  learned  friend,  who  had  the  assistance  of  the  Lord  Clian- 
cellor  of  Ireland  and  my  Lord  Lyndhurst.  I  was  in  hopes  that  both  might  have  been 
here  to-day,  but  they  have  given  tlieir  attention  to  this  casei,  and  the  House  have  had 
the  advantage  of  hearing  what  their  opinions  are;  but  circumstances  making  it  in- 
convenient for  me  to  come  at  an  early  day  again,  my  noble  and  learned  friend  on  the 
Woolsack  has  permitted  me  to  take  tliis  opportunity  of  stating  what  has  occurred  to 
me  in  this  case:  and  without  therefore  venturing  to  move  any  judgment  until  the 
opinions  of  the  other  Lords  who  attended  upon  the  argument  have  been  offered  to 
the  House,  I  will  now  take  the  liberty  of  stating  to  your  Lordships  what  has  occurred 
to  me  upon  a  careful  consideration  of  the  case  and  attention  to  the  arguments. 

This  was  a  bill  filed  by  Mr.  Birch,  against  Mr.  Colhoun  and  Mr.  Joy,  and  some 
other  formal  Defendants.  The  circumstances  of  the  case  were  shortly  these :  Mr. 
Birch  contracts  in  1812  to  purchase  from  Mr.  Colhoun  a  certain  real  estate  for  a 
[234]  sum  of  money  somewhere  about  £90,000,  and  by  that  agreement  Mr.  Colhoun 
undertakes  to  convey  the  estate  to  him  free  from  incumbrances.  Birch  shortly  after- 
wards ascertains  that  among  other  incumbrances  of  which  he  was  not  in  the  first 
instance  aware,  there  are  two  annuities  charged  upon  the  estate,  wliich  were  created 
by  deeds  executed  in  the  month  of  March,  1800,  and  the  month  of  May,  1800.  Upon 
discovering  those  two  annuities,  a  second  agreement  is  entered  into  between  Birch 
and  Colhoun,  and  that  agreement  provides  for  the  discharge  of  certain  incumbrances 
therein  mentioned,  including  certain  annuities  ;  but  takes  no  notice  of  the  annuities 
granted  *o  Joy,  otherwise  than  that  it  provides  in  case  of  Birch  being  called  on  to 
pay  those  annuities  for  the  manner  in  which  he  should  stand  creditor  in  respect  of 
what  he  should  so  pay.  That  agreement  does  not  take  any  notice  with  respect  to  the 
repurchase  of  these  annuities.  Various  transactions  then  take  place,  and  at  last  it 
ends  in  Birch  filing  a  bill  against  Colhoun  and  Joy,  calling  for  a  specific  performance 
of  tlie  agreement  for  the  sale  of  the  estate,  and  calling  upon  Joy  to  reassign  the  term 
by  which  the  annuities  were  secured,  alleging  that  under  the  covenant  for  that  pur- 
pose contained  in  tlie  annuity  deed,  a  proper  notice  had  been  given  to  Joy  of  an 
intention  to  repurchase;  and  that  circumstances  had  taken  place  which  amounted 
or  were  equivalent  to  the  payment  to  Joy,  of  the  consideration  money  only  of  those 
annuities,  and  consequently  the  annuities  had  ceased,  and  that  Joy  was  bound  to 
reassign  the  annuities  to  the  purchaser  Birch.  Answers  are  put  in  ;  no  evidence  is 
examined  on  the  part  of  Birch,  but  sevei'al  witnesses  are  exa^[235]-mined  on  the  part 
of  Joy.  A  decree  is  then  made  by  the  Vice-ClianceOor,  the  effect  of  which  decree  is 
to  deelare  that  the  annuities,  in  consequence  of  what  had  passed,  had  actually  ceased 
on  a  given  Ao.y,  namely,  on  the  5th  of  May,  1824  ;  and  the  decree  uses  this  expression, 

*  It  is  said  in  the  Report  that  it  was  so  decreed,  but  the  Plaintiff  ought  to  make 
oath  that  tlie  money  was  kepit,  and  no  profit  made  of  it.  See  2  Siiqd.  V.  and  I'.  2, 
9th  ed.  ;  Powell,  Mortg.  6th  ed.  9.35. 
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wliich  it  is  important  to  notice,  beuiuise  upon  that,  I  presume,  the  substance  of  the 
decree  was  founded,  in  which,  however.  I  am  under  the  necessity  of  saying  that  I 
cannot  in  any  degree  concur.  Tlie  decree  dechired.  "  that  the  annuities  of  £300 
and  i;:!00  in  the  pleadings  mentioned,  ceased  and  determined  on  the  ntli  day  of  May, 
182-1,  wlien  the  notices  to' repurchase  the^aid  annuities,  stated  in  such  decree  to  have 
been  admitted  by  the  AppeUant  George  Joy,  by  his  answer  to  tlie  original  bill,  to 
have  been  given  by  the  said  William  Collioun  to  the  Appellant  George  Joy.  expired." 
Upon  this  point,  the  question  which  your  Lordships  have  to  decide  mainly  turned, 
namely,  whether  there  was  such  a  compliance  with  the  terms  for  repurchase  con- 
tained in  the  annuity  deeds  as  to  justify  the  Court  in  saying,  that  the  annuities  did 
in  point  of  fact  expire,  or  are  to  be  treated  as  having  expired  in  May,  1824. 

Now,  with  respect  to  this  point,  the  facts  appear  to  be  of  this  nature.  The  bill 
alleges  a  letter  of  attorney  given  by  Colhoun  to  Mr.  Coke  and  Hanrott,  making  them 
his  attornies  to  do  certain  things;  and  in  the  course  of  the  arguments  at  the  bar,  a 
good  deal  was  said  with  respect  to  the  particular  wording  of  that  letter  of  attorney, 
and  it  was  contended  that  the  general  words  there  used  would  entitle  them  to  give 
the  notice  which  is  contained  or  referred  to  in  these  pleadings. 

llnder  that  letter  of  attorney,  Coke  and  Hanrott  [236]  signed  an  instrument, 
being  a  notice  of  intention  to  repurchase  the  annuity  at  the  expiration  of  twelve 
months  from  the  time  of  serving  the  notice;  and  the  first  question  then  would  be, 
whether  that  was  such  a  notice  as  entitled  Birch  either  in  his  own  name,  or  making 
use  of  the  name  of  Colhoun,  to  pay  the  nmney.  and  consequently  to  call  for  a  re- 
assignment of  the  annuity  :  and  another  very  important  question  is,  whether  sup- 
posing the  notice  to  be  good,  any  thing  was  done  which  amounted  to  an  intention  to 
pay,  or  can  be  taken  as  equivalent  to  payment. 

To  take  the  last  question  first,  which  perhaps  is  the  most  convenient  wa)- — I  con- 
fess I  cannot  see  upon  what  ground  the  House  can  judicially  say,  that  that  which  took 
place  (admitting  it  all  to-  be  as  it  is  stated  on  the  part  of  Birch)  amounted  to  any 
thing  like  a  payment,  or  what  can  be  held  equivalent  to  payment.  I  do  not  mean 
to  involve  the  question  in  the  technicalities  of  the  law  with  respect  to  tender  ;  but 
in  order  to  make  it  payment,  sometliing  ought  to  be  done  which  shows  that  the  indi- 
vidual to  whom  the  money  was  to  be  paid,  had  distinct  notice  of  the  intention  to  pay 
at  a  certain  time  and  place,  an(J  that  it  was  his  default  that  he  did  not  receive  the 
money  ;  that  I  take  to  be  the  principle  and  the  only  principle  upon  which  we  could 
hold  an  offer  of  payment  to  amount  to  payment.  I  confess.  I  am  of  opinion,  that 
nothing  appears  on  these  pleadings,  certainly  nothing  is  admitted  in  the  answer, 
which  justifies  that  conclusion,  and  consequently  that  we  must  say,  that  the  con- 
sideration money  for  the  repurchase  of  the  annuities  was  not  paid.  The  result  of 
that  opinion,  if  we  went  no  further,  would  be  that  the  annuities  are  now  subsisting 
annuities,  and  so  far.  I  think,  we  must  [237]  all  concur.  My  opinion  certainly  is, 
that  the  annuities  are  now  subsisting  annuities,  and  that  nothing  equivalent  to  re- 
payment has  been  done. 

Then  comes  the  question,  whether,  admitting  that  repayment  has  not  been  made, 
such  a  notice  has  been  given  as  would  entitle  the  party  now  to  make  the  piayment. 
If  this  House  should  be  of  that  opinion,  the  result  might  possibly  be  to  make  some 
difference  in  the  order  which  the  House  may  make:  the  result  may  possibly  be  tliat 
the  party  would  be  at  liberty  now  to  make  painnent  in  virtue  of  the  notice  so  given. 

With  respect  then  to  the  notice,  I  certainly  during  a  great  part  of  the  argument 
was  rather  disposed  to  take  that  view  of  the  case:  but  upon  looking  more  minutely 
and  accurately  into  the  pleadings  and  evidence,  and  what  Mr.  Joy  says  in  respect  to 
this  point,  I  cannot  concur  in  that  assumption  in  the  decree  that  Joy  admitted  the 
notice  in  such  sense,  that  effect  ought  to  be  given  to  it  as  an  admission.  Wiat  he 
says  with  respect  to  that  notice,  is  accompanied  and  qualified  by  a  distinct  denial  of 
an}'  authority  in  the  parties  so  to  do  :  but  what  I  think  is  of  still  more  importance, 
whether  they  had  a  right  to  give  that  notice  or  not,  it  appears  all  through  that  it  is 
professed  to  be  given  as  the  notice  of  Collioun.  Now,  if  it  is  given  as  the  notice  of 
Colhoun.  the  only  piece  of  evidence  that  connects  Colhoun  with  any  knowledge  of  it 
at  all — (indeed  whether  he  was  cognizant  of  it  or  not,  we  have  nO'  evidence  in  the 
cause)  is  that  before  the  time  expired  at  which  tliat  notice  was  to  be  acted  on,  lie 
expressed  his  desire  and  intention  that  it  should  not  be  acted  upon,  but  that  another 
course  should  be  taken — another  course  not  at  all  unreason-[238]-able  or  unnatural. 
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because,  although  Birch  unquestionably  liad  a  right  to  have  the  estate  fre«  from 
incumbrance,  it  does  not  follow  that  he  had  a  right  to  take  that  particular  mode,  and 
that  particular  mode  only,  of  getting  a  reassignment  of  the  term.  I  am  therefore 
further  of  opinion,  that  that  notice  cannot  be  treated  as  a  notice  upon  which  pay- 
ment even  now  can  be  made.  The  result  must  be  in  that  view  of  the  case  (and  that, 
in  fact,  is  the  whole  of  the  case) — the  result  must  be,  that  the  decree  must  be  reversed 
so  far  as  respects  Mr.  Joy.  Mr.  Colhoun  is  not  a6|iarty  to  the  appeal ;  neither  he  nor 
any  body  who  represents  him  appeal.  But  speaking  of  my  own  individual  opinion 
(in  the  substance  of  which  I  hope  my  noble  and  learned  friends  concur),  I  feel  bound 
to  say,  that  I  cannot  think  this  decree  right,  and  therefore  that  it  ought  to  be  re^ 
versed  ;  and  I  do  not  see  how  any  thing  short  of  a  reversal  of  the  decree  in  tofo  will 
answer  the  justice  of  the  case,  except  this — that  there  is  a  complaint  in  the  appeal 
that  the  decree  does  not  direct  any  account  to  be  taken  of  the  purchase-money.  So 
far  I  am  disposed  to  think  that  the  decree  is  right.  I  do  not  think  upon  these  plead- 
ings, any  account  of  the  purchase-money  ought  to  have  been  directed.  I  merely 
throw  that  out  because  it  will  affect  the  form  of  the  order.  In  point  of  form,  if  the 
House  should  concur  in  the  view  I  have  taken,  and  think  that  tlie  decree  should  be 
reversed,  then  the  costs  paid  (if  tiiey  should  have  been  paid)  under  the  Lord  Chan- 
cellor's order  will  be  repaid. 

Lord  Lyndhurst  *  :  The  point  upon  whicii  I  [239]  concur  in  the  opinion  that  has 
been  pronounced  by  my  noble  and  learned  friend  is  this,  that  I  do  not  think  those 
circumstances  which  are  admitted  in  the  answer  of  Mr.  Joy  are  sufficient  to  extin- 
guish the  annuity,  without  saying  any  thing  as  to  whether  or  not  the  power  of  attor- 
ney, executed  as  it  was  for  the  purpose  of  giving  notice  to  redeem  the  annuities,  was 
sufficient  for  that  purpose :  the  service  of  that  notice  was,  in  point  of  law,  a  regular 
service;  but  after  the  notice  had  been  served,  then,  at  the  expiration  of  the  notice, 
it  appears  according  to  the  admission  in  Mr.  Joy's  answer  (and  there  is  no  evidence 
in  the  cause  except  the  answer) — it  appears  by  the  admission  in  the  answer  that  Mr. 
T<)oke  and,  I  think,  Mr.  Syms  attended  at  the  house  of  Mr.  Joy,  there  being  no  evi- 
dence whatever  to  show  where  Mr.  Joy  was  at  that  time,  for  the  purpose  of  tendering 
the  money,  and  attended  also  for  the  purpose  of  tendering  a  deed  of  transfer  for  Mr. 
Joy  to  execute;  and  Mr.  Joy  not  being  at  home  at  the  time,  or  the  servant  stating 
that  he  was  not  at  home,  they  left  the  notice  that  is  set  out  in  the  bill,  and  which 
iiotice  is  also  adniitted  by  Mr.  Joy  to  have  been  left  at  his  dwelling-house  at  the  time 
in  question. 

Now  it  appears  to  me,  liaving,  at  various  times  during  the  argument,  and  from 
tliat  time  to  the  present,  turned  my  mind  to  it,  and  considering  what  was  urged  by 
Mr.  Wigram,  and  the  cases  which  he  has  cited,  I  am  cou)pelled  to  come  to  the  con- 
clusion, from  which  I  have  never  in  fact  varied,  that  what  has  been  done  is  not  opera- 
tive in  itself  to  extinguish  the  annuities  ;  and  I  beg  leave  therefore  to  offer  my  liumble 
opinion  to  your  Lordships,  founded  on  tliat  view  and  that  aJone,  that  [240]  the 
circumstances  so  stated  and  so  admitted  by  the  answer  of  Mr.  Joy,  with  no  other 
evidence  in  the  cause,  are  not  sufficient  to  have  the  effect  of  extinguishing  the  annui- 
ties that  were  granted  by  Mr.  Colhoun  to  Mr.  Joy.  It  does  not  amount  to  that  repur- 
chase which  alone  can  support  the  decree  which  has  been  pronounced  by  the  Court 
below. 

The  Lord  Chancellor:  Mj-  Lords,  it  is  a  great  satisfaction  to  me  tliat  the  jiarties 
to  this  appeal  have  had  the  benefit  of  the  consideration  of  the  noble  and  learned 
Lords  who  liave  now  expressed  their  opinions,  and  also  of  my  noble  and  learned 
friend  the  Lord  Chancellor  of  Ireland,  who  attended  throughout  the  whole  of  the  dis- 
cussion, and  has  authorised  me  to  say  that  he  entirely  concurs  in  the  opinions  ex- 
pressed in  this  House  to-day.  My  noble  and  learned  friend,  the  Lord  Chancellor  of 
Ireland,  has  also  desired  that  I  would  state  that,  in  addition  to  the  other  reasons 
which  might  influence  the  judgment  in  this  case,  he  entertains  very  great  doubts 
whether,  under  the  circumstances  in  which  these  parties  were  placed,  it  was  com- 
petent to  Mr.  Birch  to  call  upon  Mr.  Colhoun  to  exonerate  the  estate  at  the  expense  of 
repayinc;  tlie  whole  of  the  £4000  after  two  lives  had  expired,  and  under  the  circum- 
stances affecting  the  parties  as  they  existed  when  the  notice  was  given. 

The  object  of  this  suit  was  to  enforce  a  right  of  repurchase  :  the  right  of  repur- 

*  His  Lordship  came  into  the  House  while  the  Earl  of  Devon  was  speaking. 
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chase  being  contained  in  the  terms  of  the  deed  in  these  words :  "  That  if  Colhoun 
should  be  desirous  to  repurchase  and  buy  up  the  said  annuity,  yearly  rent  charge, 
cr  annual  sum  of  £300,  and  should  give  to  the  [241]  said  George  Joy,  his  executors, 
administrators  or  assigns,  twelve  calendar  moutlis'  notice  thereof  in  writing,  then 
the  said  George  Joy,  his  executors,  administrators  and  assigns,  would  at  the  end  of 
twelve  calendar  months,  for  which  such  notice  should  be  given,  on  receiving  all 
arrear  of  the  said  annuity,  accept^and  take  the  sum  of  £2000  in  full  for  the  repur- 
ch;>siug  thereof,  and  upon  payment  thereof  would,  at  the  proper  costs  of  William 
Collioun,  release  and  surrender  the  said  several  securities  for  the  same  to  Mr.  Col- 
houn." 

Now,  it  is  a  well-established  rule  that  under  a  clause  of  repurchase  of  this 
description,  being  for  the  purpose  of  determining  an  interest,  it  is  required  to  be 
strictly  complied  with.  That  doctrine  which  was  laid  down  in  Barrel  v.  Sabine,  1 
Vernon,  268,  is  confirmed  by  the  case  of  Enswortli  v.  Griffiih,  in  this  House,  in  the 
fiftli  volume  of  Brown's  Parliamentary  Cases,  184  ;  and  it  is  further  acted  on  in  the 
case  of  Da.vis  and  Thomas,  before  the  late  Master  of  the  Rolls,  in  1  Eussell  and  Myln-e, 
506.  In  the  last  case  Sir  John  Leach  expresses  himself  in  these  words:  "Where 
there  is  no  stipulation  of  forfeiture  but  a  privilege  conferred,  provided  money  be 
paid  within  a  certain  time,  the  party  claiming  the  privilege  must  show  that  tlie 
money  was  paid  accordingly."  And  the  language  of  the  Court  in  Barrel  v.  Sabine  is, 
tliat  where  there  is  a  sale  with  a  clause  for  a  repurchase  upon  payment  of  the 
purchase-money,  the  time  ought  to  be  precisely  observed.  It  was  therefore  necessary 
for  the  party  claiming  the  benefit  of  this  repurchase  (I  am  now  supposing  Colhoun 
to  be  the  party  claiming  the  benefit  of  the  repurchase)  to  comply  strictly  witli  the 
terms  of  the  [242]  proviso.  He  was  bound  therefore  to  give  tlie  regular  notice,  and, 
at  the  expiration  of  the  regular  notice,  he  was  bound  to  pay,  unless  the  payment 
was  prevemted  by  the  situation  of  the  party  who  received  the  notice.  He  was  bound, 
therefore,  either  to  show  that  he  paid,  or  did  that  which,  in  law,  would  be  equivalent 
to  payment. 

Now  if  you  look  to  the  terms  in  which  these  transactions  are  stated  in  the  bill, 
and  the  way  in  which  they  are  admitted  in  the  answer  (that  being  the  only  evidence 
on  which  the  decree  proceeded,  there  being  no  other  evidence  in  the  cause  on  the  part 
of  Birch),  your  Lordships  cannot,  I  think,  fail  to  come  to  the  conclusion  that  there 
is  a.  great  want  of  all  those  requisites  whicli  would  entitle  the  party  seeking  the 
benefit  of  the  repurchase  of  these  annuities  to  put  himself  in  the  situation  in  which, 
by  his  contract,  he  was  bound  to  place  himself.  The  bill  alleges,  "  That  all  attempts 
of  Birch  to  repurchase  the  said  annuities  proving  unsuccessful.  Birch,  being  desirous 
o;  exonerating  the  estates  from  the  said  annuities,  requested  Colhoun,  in  perform- 
ance of  liis  said  agreement,  to  give  Joy  such  notice  as  was  required  b}-  the  said 
annuity  deeds,  to  enable  him,  Colhoun  or  Birch,  in  his  place,  to  repurchase  the  said 
annuities,  and  that  such  notice  was  accordingly  reduced  into  writing  and  duly 
delivered  to  Joy  on  behalf  of  Colhoun,  on  the  16th  of  April,  182.3."  The  admission 
in  the  answer,  on  the  subject  of  that  notice,  is  in  these  terms  :  ''  And  this  Defendant, 
further  answering,  says,  he  has  been  informed  by  the  said  William  Colhoun  and 
believes  that  the  Plaintiff  did  not  request  the  said  William  Colhoun  tO'  give  to  this 
Defendant  such  notice  as  in  [243]  the  said  bill  in  tliat  behalf  mentioned,  and  De- 
fendant admits  it  to  be  true,  that  a  notice  signed  WiUiam  Colhoun,  by  his  attorney, 
was  served  on  the  Defendant,  at  or  about  the  time  in  the  bill  mentioned."  It  does 
not  refer  to  the  bill  for  the  purpose  of  adopting  the  statement  of  the  notice  in  the  way 
it  is  alleged  in  the  bill.  It  merely  says  that  a  notice,  not  identifying  any  particular 
notice,  or  saying  any  thing  more  on  the  subject  of  the  notice,  than  that  a  notice, 
signed  William  Colhoun,  by  his  two  attornies,  was  served  on  him  at  the  time  in  the 
bill  mentioned.  The  next  allegation  relates  to  what  was  done  on  the  expiration  of 
the  term  specified  in  that  notice ;  and  for  that  purpose  the  bill  states,  '■  That  pur- 
suant to  such  notice,  and  on  the  5tli  M.ay  1824,  being  the  day  for  that  purpose 
mentioned  in  the  said  notice,  Mr.  Tooke,  the  solicitor  for  Birch  and  on  his  behalf, 
and  Mr.  Syms  on  behalf  of  tlie  said  Mr.  Colhoun,  went  to  the  Appellant  G.  Joy's 
residence,  in  New  Ormond  Street,  for  the  purpose  of  tendering  the  sum  of  £4000. 
together  with  all  arrears  of  the  said  annuities,  and  the  costs  and  expenses  incurred 
by  the  said  Appellant  George  Joy,  in  recovering  the  payment  of  the  consideration- 
money  for  the  same,  and  also  for  the  purpose  of  tendering  the  deeds  of  transfer  of 
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the  said  annuities  for  tlio  exec'Ution  of  George  Joy;  but  Mr.  Tooke  and  Mr.  Synis 
were  then  informed  that  the  said  George  Joy  was  from  home  and  gone  to  Guernsey 
or  Jersey;  and  thereupon  the  said  Mr.  Tooke  and  Mi-.  Syms  left  at  liis  the  said  George 
Joy's  house  a  written  notice  in  the  words  or  figures  or  to  the  purport  and  effect  [244] 
following."     It  then  sets  out  the  notice  that  was  left  at  the  house. 

Now  what  it  was  incumbent  on  the  Plaintiff  to  prove  was,  not  that  the  notice  was 
left  at  the  house,  but  it  was  incumbent  on  him  to  shew  that  he  either  did  actually 
pay,  or  did  that  which  the  law  considers  as  equivalent  to  payment,  namel)',  that 
species  of  tender  which  would  enable  him  to  say  that  he  had  done  all  that  it  was 
incumbent  on  him  to  do  to  entitle  himself  to  the  benefit  of  his  contract. 

Now  what  the  Defendant  says  (which  is  the  only  evidence  in  the  cause)  on  that 
subject  is  in  these  terms  :  ''  And  this  Defendant  says  he  admits  it  to  be  true  that  a. 
notice,  signed  William  Colhoun,  by  his  attornies  Edward  Coke  and  Philip  Augustus 
Hanrott,  was  served  on  him,  this  Defendant,  at  or  about  the  time  in  the  said  bill  in 
that  behalf  mentioned  :  but  this  Defendant  says  he  has  always  protested  against  the 
authority  of  the  said  E.  Coke  and  P.  A.  Hanrott  to  interfere  in  the  concerns  of  the 
said  William  Colhoun.  he,  this  Defendant,  having  previously  thereto  received  from 
the  said  William  Colhoun  an  irrevocable  power  of  attorney." 

These  circumstances  are  in  no  way  entered  into  or  brought  before  the  Court  of 
Chancery  by  the  Plaintiff.  Coupled  with  the  admission  of  the  notice,  there  is  a 
statement  in  the  answer  that  two  persons  acting  as  attornies  for  William  Colhoun 
were  the  persons  who  gave  the  notice ;  and  there  is  a  statement  that  the  Defendant 
always  disputed  the  title  of  those  persons,  stating  that  he  had  from  William  Colhoun, 
on  whose  behalf  these  two  persons  professed  to  act,  an  irrevocable  power  of  attorney 
at  an  early  date. 

[245]  The  answer  goes  on  thus :  "  And  tliis  Defendant  says  that  the  said  Edward 
Coke,  in  a  letter  to  tliis  Defendant,  dated  on  or  about  the  27tli  November,  1820,  in- 
formed this  Defendant  that  he  tlie  said  Edward  Coke  would  not  act  under  a  power  of 
attorney,  which  Mr.  Syms  had  unduly  persuaded  the  said  William  Colhoun  without  the 
knowledge  of  the  said  Edward  Coke,  to  execute  to  him  ;  and  the  said  Edward  Coke 
in  a  subsequent  letter  to  him,  this  Defendant,  dat«d  on  o>r  about  the  16th  of  May, 
1824,  informed  this  Defendant  that  he,  the  said  Edward  Coke,  considered  this  De^ 
fendant  knew  or  was  aware  that  for  years  he,  tlie  said  Edward  Coke,  had  not  con- 
cerned himself  with  the  afl'airs  of  the  said  William  Colhoun,  neither  should  he  then  : 
and  this  Defendant  tlierefore  believes  that  tlie  signature  of  the  said  Edward  Coke  to 
such  notice  was  incautiously  given  or  surreptitiously  obtained  ;  and  the  said  William 
Colhoun  informed  this  Defendant  that  he  the  said  William  Colhoun  had  no  know- 
ledge of  such  notice,  and  had  not  given  instructions  to  the  said  Edward  Coke  and 
Philip  Augustus  Hanrott,  or  either  of  tliem,  to  give  tlie  same  on  his  the  said  William 
Colhoun's  behalf."  Then  the  "  Defendant  further  says  that  after  the  said  notice  had 
Ijeen  go  given,  and  before  the  time  mentioned  tlierein  had  expired,  the  said  William 
Colhoun  had  settled  his  acco-unts  with  this  Defendant : "  And  this  Defendant,  further 
answering,  says  "  that  he  is  informed  and  believes  "  (this  is  the  passage  as  to  the 
transaction  which  is  alleged  by  the  Plaintift'  to  be  equivalent  to  a  tender) — ''  he  is 
informed  and  believes  that  pursuant  to  such  notice,  and  at  or  about  the  [246]  time 
in  tlie  said  bill  in  that  behalf  mentioned,  the  said  Mr.  Tooke  on  tlie  behalf  of  tlie 
Plaintiff,  and  Mr.  Syms  pretending  to  act  on  the  behalf  of  the  said  William  Colhoun, 
but,  as  this  Defendant  believes,  without  his  knoiwledge  or  any  authority  from  him, 
did  go  to  this  Defendant's  residence,  in  New  Ormond  Street,  for  the  purposes  in  the 
said  bill  mentioned.  And  this  Defendant  says  he  believes  that  the  day  in  the  said  bill, 
in  that  behalf  mentioned,  was  tlie  day  in  the  said  notice  mentioned  for  the  repurchase 
of  tlie  said  annuities  ;  and  that  the  said  Mr.  Tooke  and  Mr.  Syms  were  then  informed, 
as  tlie  fact  was,  tliat  this  Defendant  was  then  from  home."  But  tliis  Defendant  says 
he  does  not  know  and  cannot  set  fortli,  as  to  his  belief  or  otherwise,  whether  they 
were  informed  that  this  Defendant  was  gone  to  Guernsey  or  Jersey ;  this  Defendant 
having  been  previously  at  the  island  of  Jersey,  but  having  left  the  same  about  tliree 
weeks  before  such  inquiry  was  made.  And  this  Defendant  furdier  answering  says, 
he  has  understood,  and  believes  it  to  be  true,  that  at  the  time  in  the  said  bill  in  that 
behalf  mentioned,  the  said  Mr.  Tooke  and  Mr.  Syms  did  leave  at  the  house  of  this 
Defendant  such  written  notice  as  in  the  said  bill  in  that  behalf  mentioned  ;  to  which 
said  notice,  when  the  same  shall  be  produced  to^  this  Honourable  Court,  this  Defendant 
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craves  leave  to  refer  :  that  is  tlie  only  passage  in  tJie  answer  which  was  read  or  relied 
on  to  prove,  on  tJie  part  of  the  Plaintiff,  tlie  fact  of  his  having  done  that  whicli  was 
inciuubent  on  liini  to  do  for  the  purpose  of  placing  himself  in  a  situation  to  deter- 
mine the  further  payment  of  the  annuity  to  Mr.  Joy. 

[247]  Now  the  notice  as  stated  in  the  bill  (supposing  thi\t  to  be  sufficientlj'  admitted 
in  the  answer)  is  entirely  silent  as  to  any  place  at  which  the  money  was  to  be  paid. 
The  proviso  in  the  deed  is  also  silent  as  to-  the  place  where  the  money  was  to  be  paid, 
and  the  rule  I  apprehend  to  be  veiy  clearly  established  tliat,  where  that  is  the  case, 
it  is:  incumbent  on  the  part}'  giving  the  notice  of  tlie  intention  to  repay,  to  specify  the 
place  at  which  he  proposes  tO'  repay  it.  It  was  at  one  time  a  question  whether  where  no 
place  is  stated,  it  is  not  necessary  for  the  party  toi  seek  out  the  grantee  and  make  a 
personal  tender ;  but  it  has  since  been  established  that  where  tliere  is  no  place  men- 
tioned, it  is  competent  to  him  to  specify  in  his  notice  a  place,  and  the  party  then  is 
bound  to  take  notice  of  the  pla^^e  so  specified.  In  the  present  instance  there  is  no 
])lace  mentioned ;  there  is  nothing  to  shew,  even  if  aU  the  circumstances  took  place 
which  the  Plaintiff  alleges,  that  tlie  house  was  a  place  where  the  Plaintiff  was  entitled  to 
make  the  tender;  there  is  a  total  failure  of  all  evidence  which  amounts  tO'  any  thing 
that  may  be  considered  as  equivalent  to  payment ;  the  fact  admitted,  and  the  only  fact 
adniitted,  being,  tliat  the  parties  caiue  to  the  house,  and  that  the  paper  was  left  at  the 
house:  now,  independently  of  that,  there  is  a  circumstance  which  is  stated  in  the 
notice,  which  also  throws  an  additional  burthen  upon  the  Plaintiff  in  making  out  his 
case,  namely,  that  the  payment  must  be  accompanied  by  the  execution  of  a  deed. 
There  is  no  statement,  and  therefore  there  can  be  UO'  proof,  that  any  previous  steps 
had  been  taken  to  inform  Mr.  Joy  of  the  nature  or  contents  of  the  deeds  wliich  he  was 
called  upon  to  execute;  and  in  [248]  the  case  of  W.  and  Smith,  3  Atkyns,  89,  Lord 
Hardwicke  held  that  a  mortgagee  could  not  bte  called  on  to^  execute  a,  reconveyance 
unless  a  copy  had  been  left  with  him  and  sufficient  time  allowed  to  him  to  advise  on  it 
before  tlie  time  appointed  for  payment.  There  is  therefore  throughout  an  absence 
of  all  those  circumstances  which  could  entitle  Mr.  Birch  or  Mr.  Colhoun  (supposing 
the  transaction  be  considered  as  the  transaction  of  Mr.  Colhoun)  to  insist  upon  these 
annuities  having  determined  by  his  having  done  that  which,  by  the  decree,  he  was 
boaind  to  do,  in  order  to  determine  the  annuities,  or  that  which  could  be  considered 
as  equivalent  tO'  it.  There  are  various  other  grounds,  independently  of  those  which 
I  have  now  stated,  which  might  probably  have  led  uie  tO'  tlie  same  conclusiofu,  if  it 
had  been  necessary  to  advert  to^  them,  but  being  quite  satisfied  on  the  facts,  as  far  as 
I  have  stated  them,  tliat  no  case  is  made  out  on  the  part  of  tlie  Plaintiff  to  determine 
these  annuities,  it  is  unnecessary  to  make  any  observations  on  the  other  parts  of  the 
case. 

That  makes  it  nec^sary  to  consider  what,  under  the  existing  state  of  circum- 
stances, is  proper  tO'  be  done  with  this  decree.  The  decree,  as  far  as  it  affects  Mr.  Joy, 
is  in  tliesei  words :  "  And  it  was  declared,  that  the  annuities  of  £300  and  £300  in  the 
pleadings  mentioned,  ceased,  and  determined,  on  the  5th  day  of  May,  1824,  when 
the  notices  tO'  repurchase  the  said  annuities,  stated  in  such  decree  to  have  been  ad- 
mitted by  the  Appellant  George  Joy,  by  his  answer  to  the  original  bill,  tO'  have  been 
given  by  the  said  William  Colhoun,  to  the  Appellant  (ieorge  Joy,  expired."  And  it 
was  ordered,  that  it  should  be  referred  to  tlie  [249]  "  Master  of  tlie  said  Court,  in 
rotation,  to  take  an  account  of  wiiat  remained  due  to  the  Appellant  George  Joy,  for 
the  arrears  of  the  said  annuities  which  accrued  due  up  tO'  the  said  5tli  day  of  May, 
1824.  And  it  was  declared,  that  the  llesporident  W.  Birch  was  entitled  tO'  a.  recon- 
veyance of  the  terms  created  for  the  security  tliereof,  upon  payment  to  the  Appellant 
George  Joy  of  tlie  sums  of  £2000  and  £2000  for  the  purchase-money  of  the  said 
annuities  ;  and  also  upon  payment  tO'  tlie  Appellant  George  Joy  of  what  should  be 
found  due  for  sucli  arrears  thereof."  If  your  Lordships  should  concur  in  the  view 
which  I  have  ventured  to  suggest  with  regard  to  the  merits  of  this  decree,  it  is  clear 
that  all  that  part  of  the  decree  must  be  reversed.  If  that  part  of  tlie  decree  be  reversed 
(and  the  other  parts  of  the  decree  do  not  affect  Mr.  Joy  ;  they  merely  affect  tlie  accounts 
as  between  the  vendor  and  purchaser),  the  result  will  be  tli.at  the  estate  purchased 
remains  subject  to-  these  annuities  of  £300  a  year  each.  If,  therefore,  there  had  been 
nothing  else  to  afl'ect  Mr.  Joy's  interest,  and  he  stands  in  the  situation  of  an  annuitant 
as  to  thej5e  two  sums,  the  bill  tlien  would  properly  be  dismissed  as  against  him, 
because  tlien  the  only  subject-matter  with  respect  to  which  he  was  made  a  party  would 
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fail,  and  he  would  be  entitled  to  Ite  entirely  dismissed  from  tlie  suit.  But  it  is  not  liis 
interest  to  be  dismissed  from  tlie  suit;  and  what  appemrs  in  the  cause  makes  it 
necessary  that  lie  should  be  Luntinued  a  party  to  the  cause,  because,  although  what  took 
place  could  not  affect  tlie  interest  of  Hirch,  inasmucli  as  all  the  transactions  were 
subsequent  to  the  contract  with  Birch,  whicli.  was  in  tlie  year  1812.  yel  vario'US 
transactions  took  [250]  place  afterwards  between  Mr.  Collioun  and  Mr.  Joy,  which 
mates  it  necessary  that  Mr.  Joy  should  remain  a  party  to  tlie  cause,  for  the  i)urpose  of 
receiving  out  of  the  purchase-money  wiiicli  Mr.  Bircii  may  have  to  pa.y  tliose  sums, 
which,  by  his  subsequent  arrangement  with  Mr.  Colhoun,  he  may  or  may  not  be 
entitled  to  receive.  This  being  a  question  between  co-defendants,  it  cannot  be  the 
subject  of  adjudica.tian  at  tlie  hearing,  but  it  may,  very  properly,  I  apprehend,  be 
made  the  subject  of  inquiry  ;  aud  it  is  absolutely  necessarj',  that  some  inquiry  should 
be  made,  in  order  that  it  may  be  ascertained  what  ought  to  be  done  with  tlie  purchase- 
money  wlien  the  purchase-mouey  is  paid.  It  appears — (and  that  is  a.  question  whicli 
I  do  not  further  enter  into  than  for  the  purpose  of  shoiwing  what  the  claims  are, 
because,  being  a  question  l^etween  co-defendants,  I  apprehend  your  Lordships  will  he 
of  opinion,  that  the  proi)er  course  will  be  to  leave  all  matters  as  between  co-defendants 
as  open  as  possible,  but  to  put  it  in  a  train  of  inquiry  by  which  the  rights  of  the 
parties  will  be  worked  out) — it  appears,  however,  in  evidence,  that  in  the  year  1817, 
letters  passed  between  Mr.  Joy  and  Mr.  Colhoun,  which,  as  it  has  been  contended  on 
the  part  of  Mr.  Joy,  entitle  him  to  interest  on  the  arrears  of  his  annuity.  It  also 
appears,  that  in  tlie  year  1824,  a  deed  was  executed  by  which  at  all  events  (that  deed 
not  being  impeached  as  between  Mr.  Colhoun  and  Mr.  Joy),  Mr.  Joy  claims  the  benefit 
of  arrears  of  interest  then  existing  upon  his  annuities.  Toi  what  extent  or  in  what 
way  Mr.  Joj'  may  be  able,  as  against  tlie  purchase^money  coming  from  Colhoun,  to 
work  out  these  several  claims,  is  a.  matter  with  which  the  det'ree  at  the  hearing  ought 
not,  I  [251]  apprehend,  otherwise  to  have  interfered  than  by  referring  it  to  the 
Master,  as  between  tliose  co-defendants,  to  inquire  whetlier  Mr.  Joy  had  any,  and  what 
lieu  or  claim  on  the  purchase-money,  which  would  under  the  contract  be  paid  by  Mr. 
Birch  to  Mr.  Colhoun.  That  is  a  matter  with  which  Mr.  Birch  can  have  nothing  to  do, 
because  it  can  only  affect  sO'  much  of  the  purchase-money  as  would  otherwise  be  com- 
ing to  Mr.  Colhoun. 

I  should  therefore  submit,  to  your  Lordshiiis'  considreration,  whetlier  the  proper 
course  to  be  adopted  would  not  be  to  reverse  so  much  of  the  decree  iis  I  have  already 
stated  as  affects  tlie  interest  of  Mr.  Joy,  and  tlien  direct  a  reference  to  the  Master  to 
inquire  whether  Mr.  Joy  has  any  and  what  lien  upon  or  claim  to  any  portion  of  tlie 
purchase-money,  which  would  be  payable  by  Mr.  Birch  to  Mr.  Colhoun. 

The  only  other  part  of  the  case,  as  affecting  tlie  interest  of  Mr.  Joy,  which  it  is 
necessaiy  for  me  to  call  to  your  Lordsliips'  attention,  appears  to  be  the  decree  upon 
the  appeal  to  the  Lord  Chancellor  having  directed  Mr.  Joy  to  pay  the  costs,  it 
necessarily  follows,  if  your  Lordships  adopt  tlie  opinion  which  I  have  formed  on  this 
subject,  tliat  your  Lordships  should  order  tlie  repayment  ol  those  costs,  which  will 
then  bring  back  the  parties  to  the  situation  in  which  they  would  have  stood,  if  the 
decree  which  I  have  ventured  to  suggest  liad  been  pronounced  at  the  time  of  the 
original  hearing. 

lender  these  circumstances,  I  move  your  Lordships  that  this  decree  be  reversed 
to  the  extent  which  I  have  stated,  and  tlia.t,  in  lieu  of  that  part,  tliere  be-  substituted 
the  inquiry  which  I  have  suggested. 

[252]  It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and  Temporal  in  parlia- 
ment assembled  ; 

Tliat  so  much  of  tlie  said  decree  of  tlie  twenty-third  day  of  February,  18-30,  com- 
jilained  of  in  the  said  appeal,  as  declares  that  the  said  annuities  of  £300  aud  £.'?0()  in 
the  pleadings  mentioned  ceased  and  determined  on  the  5th  day  of  May,  1824,  when 
the  notice  to  repurchase  tlie  said  annuities  (stated  in  such  decree  to  have  been)  ad- 
mitted by  the  Defendant  George  Joy,  by  his  answer  to  the  original  bill,  to  have  been 
given  by  the  Defendant  William  Colhoun  tO'  tlie  said  George  Joy,  exjiired  ;  and  as 
orders  that  it  be  referred  tO'  tlie  Master  of  the  Court  of  Chancery,  in  rotation,  to  take 
an  account  of  what  remained  due  to  the  said  George  Joj-  from  the  arrears  of  the  said 
annuities  wliich  accrued  due  up  to  tlie  said  fifth  day  of  May,  1824  ;  aud  as  declares, 
that  the  Plaintiff  Wyrley  Birch  was  entitled  to  a  reconveyance  of  the  terms  created 
for  the  security  tliereof,  upon  payment  to  the  said  George  Joy  of  the  sums  of  £2000 
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and  £'2000  for  the  purchase-iuouey  of  the  annuities,  and  also  upon  payment  to  the 
said  George  Joy  of  what  should  be  found  due  for  such  arrears  thereof, — be,  and  the 
same  is  hereby  reversed. 

And  it  is  further  ordered  and  adjudged,  that  the  said  order  of  tlie  tenth  day  of 
August,  1831,  whereby  it  was  ordered  that  so  much  of  the  said  decree  sliould  be 
affirmed  witli  costs,  to  be  taxed  by  the  Master,  and  that  the  £20  which  had  been  de- 
posited with  the  Registrar,  on  setting  down  the  petition  of  appeal,  should  be  paid  to 
the  solicitor  of  the  Plaintiff  Wyrley  Birch  in  paa-t  of  such  costs,  be,  and  the  same  is 
hereby  also  reversed;  and  it  is  further  ordered,  tliat  the  amount  of  costs  paid  in 
[253]  inirsuance  of  such  order  by  the  said  George  Joy  to  the  said  Wyrley  Birch,  and 
also  tlie  said  sum  of  £20,  be  repaid  by  the  said  Wyrley  Birch  to  the  said  George  Joy. 

And  it  is  further  ordered,  tliat  so  much  of  the  bill  as  prayed  that  it  might  be 
declared  that  the  two  several  annuities  of  £300  and  £300,  chargeable  on  the  estate 
theieinbefore  named  as  thereinbefore  mentioned,  ceased  and  determined  on  the  fifth 
day  of  May,  1824,  and  tliat  an  account  might  be  taken  by  and  under  the  direction 
and  decree  of  the  said  Court  of  Chancery  of  the  arrears  of  the  said  annuities  re- 
spectively which  accrued  due  on  or  prior  to  the  fifth  day  of  May,  1824,  and  of  the 
costs  and  expences  reasonably  incurred  by  the  Defendant  George  Joy  in  respect  of 
such  arrears ;  and  that  upon  payment  of  what  should  be  found  due,  together  witli 
what  should  be  due  on  the^two  several  sums  of  £2000  and  £2000  to  the  said  George 
Joy,  and  which  the  said  Wyrley  Birch  thereby  offered  to  pay  the  Defendants, 
George  Joy,  Henry  Hall  Joy,  and  Elizabeth  Joy,  might  be  decreed  to  make  and  exe- 
cute all  deeds  and  do  all  such  acts  as  might  be  necessary  to  reconvey,  transfer,  and 
assign  the  said  two  annuities  and  all  securities  for  the  same  to  the  said  Wyrley 
Birch  :  and  that  in  the  meantime,  the  said  George  Joy,  Henry  Hall  Joy,  and  Elizabeth 
Joy,  might  be  restrained  by  tlie  order  and  injunction  of  the  said  Court  of  Chancery 
from  commencing  or  prosecuting  any  action  or  actions  at  law,  or  taking  out  exe^ 
cution  or  any  proceedings  at  law  against  the  said  Wyrley  Birch  on  the  said  estates, 
or  any  of  them,  or  the  tenants  thereof,  for  compelling  payment  of  the  said  annuities, 
or  either  of  them,  or  any  arrears  thereof,  [254]  be,  and  the  same  is  hereby  dismissed 
with  costs  to  be  paid  by  the  Plaintiff  Wyrley  Birch  to  the  said  George  Joy,  Henry 
Hall  Joy,  pnd  Elizabeth  Joy. 

And  it  is  further  ordered,  that  it  be  referred  to  one  of  the  Masters  of  the  said 
Court  of  Chancery  to  enquire  whether  the  Petitioner  George  Joy  has  any  and  what 
claim  to  or  lien  upon  any  part  of  tlie  purchase-money  to  be  paid  by  tlie  said  Plaintiff" 
Wyrley  Birch  to  the  Defendant  William  CoUioun ;  and  that  the  said  Master  do 
state  the  particulars  of  any  such  claim  or  lien,  and  the  amount  thereof  and  of 
what  the  same  consists,  and  how  the  same  arose:  and  it  is  further  ordered,  that  after 
the  Master  shall  have  made  his  report  thereon,  the  said  Court  of  Chancei-y  do 
proceed  further  in  the  said  cause  as  shall  be  just  and  consistent  with  this  judgment. 

John  William  Birch, 

Dep.  Cler.  Parliamentor. 


[255]  ENGLAND. 

(Court  of  Chancery.) 

WILLIAM  HOLMES,— AppeUant ;  THOMAS  HENTY,  JEREMIAH  LEAR,  JOHN 
LEAR,  and  ROBT.  FRENCH,  and  also  JAMES  HOPKINS,  JOHN  COLE 
TOMPKINS,  and  HENRY  JAMES  PARSOISIS—Respondents. 

[Mews'  Dig.  i.  335,  1065  ;  xiv.  890.     S.  C.  4  CI.  and  F.  99.] 

By  the  statutes,  relating  to  Savings'  Banks  in  operation  before  July,  1828,  the 
increase  of  the  fund  or  surplus,  after  paying  the  expenses  of  manao-ement, 
and  the  interest  upon  the  deposits,  was  directed  to  be  distributed  among,  or 
for  the  benefit  of  the  depositors.  By  the  Act  9  G.  4.  c.  92.,  which  was  passed 
in  July,  1828,  to  consolidate  and  amend  the  laws  relating  to  Savings'  Banks, 
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it  is  enacted  (s.  22.),  tliat,  within  six  weeks  after  the  20th  November,  1828, 
tlie  trustees,  etc.  shall  ascertain  the  amount  of  the  increased  funds  up  to  that 
date;  and,  after  retaining  so  much  thereof  as  might  be  necessary  for  future 
management  should  appropriate  the  same  in  manner  provided  for  by  their 
respective  rules  and  regulations  made  before  the  passing  of  the  act;  or,  in 
tlie  event  of  no  provision  having  been  made  by  such  rules  and  regulations, 
then  in  such  manner  as  the  trustees,  or  the  major  part  of  them,  assembled 
at  any  general  meeting  convened  according  to  the  rules,  etc.  shall  think  fit 
and  proper. 

The  Arundel  Savings'  Bank  wa«  established  in  1818:  and,  in  pursuance  of  this 
enactment,  the  increased  stock  or  fund  of  that  bank,  up  to  the  20th  November, 
1828,  was  ascertained  and  found  to  amount  to  £742  15s.  lid.  By  tlie 
second  of  the  rules,  established  at  the  first  institution  of  the  society,  it  was 
provided  that  no  trustee,  nor  any  person  having  any  control  [256]  in  the 
management  of  tJie  institution,  (except  the  actuary)  should  derive  any  benefit 
from  any  deposit  made  therein. 

The  trustees  were  owners  of  property  in  tlie  town  and  county,  and  liable  to  be 
rated  for  the  repairs  of  the  bridge  at  Arundel.  The  Appellant  was  Bridge^ 
Warden  in  1828. 

At  a  meeting  of  the  trustees  on  the  11th  December,  1828,  it  was  resolved,  that 
of  the  increased  stock  "  the  sum  of  £100  be  returned  for  the  future  purposes 
or  management  of  the  bank;  that  the  sum  of  £50  be  paid  for  arrears  of  rent 
and  firing  to  the  fund  of  Arundel  school ;  and  that  the  remainder, 
£592  15s.  lid.  be  paid  over  to  W.  Holmes  (tlie  Appellant),  and  three  other 
trustees,  for  the  purpose  of  paying  the  expense  incident  to  the  widening  the 
public  bridge  over  tlie  river  at  Aiundel.  the  same  being  narrow  and  dangerous, 
and  accidents  having  arisen  thereupon  ;  and,  in  case  counsel  be  of  opinion 
that  the  trustees  are  not  so  authorized  to  dispose  of  the  money,  that  the 
same  be  disposed  of  in  such  manner  as  the  trustees,  or  the  major  part  of 
them  present,  at  the  annual  meeting  in  November,  1829,  shall  order — that  a 
case  for  the  opinion  of  counsel  be  prepared,"  etc.  A  case  was  prepared 
accordingly,  and  the  opinion  of  counsel  being  adverse  to  the  appropriation, 
an  amended  case  was  submitted  to  him,  which  produced  a  favourable 
opinion. 

In  the  mean  time  another  case  was  submitted  to  counsel  by  those  who  opposed 
the  appropriation,  and  an  opinion  declaring  it  to  be  illegal  was  produced 
by  the  opponents  at  a  meeting  in  December,  1829,  and  the  Appellant  and  the 
other  trustees  were  required  to  rescind  the  resolution,  and  to  restore  the 
fund. 

On  the  1st  March,  1831,  a  bill  was  filed  by  some  of  the  trustees  against  tlie  Appel- 
lant and  tlie  other  trustees,  into  whose  names  the  fund  had  been  transferred, 
to  restrain  the  application,  etc.  Tlie  answer  contended  for  the  legality  of 
the  resolution,  and  stated  that  part  of  the  fund  had  been  applied  to  the 
expense  of  widening  the  bridge;  and,  upon  a  motion  made  for  the  pa.yment 
of  the  money  into  Court,  the  Appellant  filed  an  affidavit,  in  which  he  stated 
that,  on  the  9tli  of  March,  1831,  he  applied  the  residue  of  the  fund,  which  had 
been  transferred  to  him  by  the  otlier  Defendants,  to  the  payment  of  the  ex- 
penses of  widening  the  bridge.  Upon  this  motion  it  was  ordered  that  the 
whole  fund  should  be  paid  into  court:  and,  ujion  the  hearing,  it  was  decreed 
that  the  Defendants  had  been  guilty  of  a  breach  of  trust,  and  were  personally 
responsible  for  the  misapplication  of  the  fund,  and  were  [257]  charged  with 
the  costs  of  the  suit.  The  order  and  decree  were  affirmed,  with  costs,  upon 
appeal  by  one  of  the  Defendants,  the  others  not  joining  in  the  appeal. 

In  May,  1818,  a  Savings'  Bank  was  established  in  Arundel  under  the  name  of 
the  Arundel  Provident  Bank.  The  forms  prescribed  by  tlie  different  acts  of  parlia- 
ment for  the  regulation  of  Savings'  Banks  were  from  time  to  time  duly  complied 
with,  and  the  business  of  the  institution  was  conducted  in  the  manner  usual  in 
Savings'  Banks.  The  trustees,  in  whom  the  property  belonging  to-  the  association  was 
vested,  were  upwards  of  fifty  in  number. 
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On  the  28th  of  July,  1828,  the  Royal  Assent  was  given  to  au  act  of  parliament 
(9  Geo.  IV.  c.  92.),  intituled  "  An  Act  to  consolidate  and  amend  tlie  Laws  relating 
to  Savings'  Banks."  The  22d  section  of  the  act  ordered  "  That  within  six  weeks 
after  the  20th  day  of  November,  1828,  the  trustees  and  managers  of  the  different 
Savings'  Banks  already  established  in  England  and  Ireland  shall  ascertain  the 
amount  of  the  increased  stock  or  funds  of  tlieir  respective  banks  up  to  the  said 
20th  day  of  November,  1828,  and  shall,  as  soon  afterwards  as  conveniently  can  be, 
after  retaining  so  much  thereof  as  may  be  necessary  for  or  towards  the  future  pur- 
poses and  management  of  the  said  Savings'  Banks  respectively,  appropriate  the 
same  in  the  manner  provided  for  by  tlieir  respective  rules  and  regulations  made 
before  tlie  passing  of  this  act;  or  in  the  event  of  no  provision  having  been  made  by 
such  rules  and  regulations,  then  in  such  manner  as  the  trustees  [258]  or  managers, 
or  the  major  pai't  of  them,  assembled  at  any  general  meeting  to  be  convened  accord- 
ing to  the  respective  rules  and  regulations  of  such  Savings'  Banks,  shall  think  fit 
and  proper,  anything  herein  contained  to  die  contra.ry  notwithstanding." 

In  pursuance  of  this  enactment  the  increased  stock  or  fund  of  tlie  Arundel 
Provident  Bank,  up  to  the  20th  of  November,  1828,  was  ascertained,  and  was  found 
to  amount  to  £742  15s.  lid. 

It  was  conceived  that  the  rules  and  regulations  of  tlie  Bank  did  not  contain  any 
direction  as  to  the  mode  of  applying  this  surplus,  and  on  the  11th  of  December, 
1828,  at  a  meeting  which  was  called  a  general  meeting  of  the  trustees,  the  Respond- 
ent J.  C.  Tompkins  proposed,  and  tlie  Appellant  William  Holmes  seconded,  a  resolu- 
tion for  tlie  appropriation  of  the  increased  stock.  The  resolution  was,  '"  That  the 
sum  of  £100  be  retained  for  or  towards  the  future  purposes  and  management  of 
this  Bank  ;  that  the  sum  of  £50  be  paid  for  arrears  of  rent  and  firing  to  the  fund 
of  the  Arundel  School ;  that  the  remaining  sum  of  £592  15s.  lid.  be  paid  over  to  the 
Reverend  J.  H.  Parsons,  William  Holmes,  James  Hopkins,  and  John  Cole  Tompkins, 
for  the  purpose  of  paying  tlie  e.xpense  incident  to  the  widening  of  the  public 
bridge  over  the  river  at  Arundel,  the  same  being  now  both  narrow  and  dangerous, 
accidents  having  arisen  thereon  ;  and  that  in  case  counsel  be  of  opinion  that  the 
trustees  are  not  so  authorized  to  dispose  of  the  money,  that  tlie  same  be  disposed  of 
in  such  manner  as  the  trustees  and  managers  present,  or  the  major  part  of  them, 
at  the  annual  meeting  in  the  montli  of  November,  1829,  shall  [259]  order  ;  that  a 
case  for  the  opinion  of  counsel  be  prepared  and  submitted  to  the  standing  com- 
mittee to  be  settled  by  them  ;  that  the  treasurer  do  withdraw  the  whole  of  the 
surplus  sum  of  £742  15s.  lid.  and  do  dispose  of  it  according  to  the  preceding 
resolution."  This  resolution  was  opposed  by  some  of  the  trustees  present  at  the 
meeting,  but  a  majority  of  them  assented  to  it;  the  custom  being  for  all  who  were 
present  to  sign  such  resolutions  as  were  adopted,  whether  they  approved  of  them  or 
not.  This  resolution  was  signed  by  the  eight  trustees  who  were  present,  though 
some  of  them  had  voted  against  it.  No  notice  had  been  given  that  the  mode  of 
applying  the  surnlus  fund  was  to  be  taken  into  consideration  at  that  meeting. 

A  oase,  settled  by  the  Committee,  was  accordingly  submitted  to  counsel,  who 
cave  his  opinion  that  the  proposed  application  of  the  increased  stock  would  not 
be  according  to  law.  Whereupon  an  additional  or  amended  case  was  afterwards 
prepared  by  Mr.  Holmes,  who  was  an  attorney  and  solicitor,  there  being  no  proof 
that  it  was  settled  by  the  Committee,  and  he  obtained  from  the  same  counsel,  in 
November,  1829,  an  opinion,  that  the  trustees  might  be  justified  in  applying  the 
fund  in  the  manner  proposed.  This  additional  or  amended  case  was  not  settled 
by  the  committee. 

In  the  mean  time  the  £642  15s.  lid.  had  been  paid  over  to  the  Defendants;  and 
an  account  having  been  rendered  by  the  Defendants,  or  some  of  tliem.  to  the  Com- 
missioners for  the  Reduction  of  the  National  Debt,  in  which  it  appeared  that 
£642  15s.  6d.,  part  of  the  increased  stock  or  fund,  had  been  appropriated,  in  con- 
formity to  the  provision  of  the  9  Geo.  IV.  c.  92.,  the  Commissioners,  [260]  by  their 
secretary,  inquired  whether  the  sum  had  been  paid  to  the  depositors  in  cash,  or  only 
placed  to  tlieir  credit.  The  answer  did  not  disclose  how  the  money  had  l)een  appro- 
priated, but  merely  stated  that  it  had  neither  been  placed  to  their  credit,  nor  paid 
to  them  in  cash. 

In  December,  1829,  one  of  tlie  Respondents  first  heard  of  the  intended  appro^ 
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priatiou  of  the  surplus  fund  ;  and  at  a  meeting  of  tlie  trustees,  held  on  the  21st 
of  December,  1S29,  the  Respondent,  Mr.  Henty,  remonstrated  strongly  against  it. 
He  contended,  that  if  the  fund  was  to  be  touched,  it  ought  to  be  applied  to  some 
purpose  substantially  beneficial  to  tlie  institution  or  the  depositors;  and,  as  one  of 
the  many  modes  in  which  it  might  be  so  applied,  he  suggested  that  it  might  be 
laid  out  in  the  purchase  of  premises  for  carrying  on  the  business  of  the  Bank. 
Not  having  succeeded  in  getting  tlie  resolution  rescinded,  he  took  the  opinion  of  the 
barrister  appointed  for  the  purpose  of  the  Savings'  Bunks  by  the  Commissioners 
for  the  Reduction  of  the  National  Debt,  and  w;xs  advised  by  him  that  the  applica- 
tion of  the  surplus  fund  was  contraiy  to  law. 

The  suljject  was  again  brought  forward  at  a  meeting  lield  on  the  20th  of  Decem- 
ber, 1830  ;  Mr.  Henty  produced  a  case  which  had  been  submitted  by  him  to  counsel, 
and  read  the  opinion ;  and  both  he  ajid  Mr.  Lear  remonstrated  earnestly  against 
carrying  into  effect  the  resolution  of  the  11th  of  December,  1828,  and  proposed  that, 
at  least,  another  opinion  of  counsel  should  be  taken.  But  a  majority  of  the 
trustees  present  rejected  his  propos  il. 

On  tlie  9th  of  March,  1831,  the  sum  of  £592  15s.  lid.  was  paid  over  by  the  otiier 
Defendants  to  [26J]  Mr.  Holmes,  for  tlie  purpose  of  defraying  the  expense  of 
widening  the  bridge  over  tlie  Arun.  Mr.  Holmes  was  at  that  time  Bridge-warden, 
and  the  owner  of  considerable  property  in  the  neighbourhood. 

On  tlie  1st  of  March,  1831,  the  Respondents  filed  their  bill  in  the  Court  of 
Chancery  against  James  Hopkins,  William  Holmes,  John  Cole  Tompkins,  and 
■  Henry  James  Parsons ;  which,  under  an  order  of  the  13th  of  May,  wa.s  amended  before 
answer,  "ihe  bill  contained  the  allegations  before  mentioned,  stating  more  fully 
that  in  May,  1818,  certain  persons  foniied  a  society  in  Arundel,  in  the  county  of 
Sussex,  for  the  purpose  of  maintaining  and  establishing  an  institution,  in  the 
nature  of  a  bank,  to  receive  deposits  of  money  for  the  benefit  of  tlie  persons 
depositing  the  same,  conformably  to  the  then  existing  law.  That  such  society  was 
named  the  A'-undel  Provident  Bank,  and  was  intended,  and  declared  to  be  intended, 
for  the  encouragement  of  industry,  economy,  and  independence,  by  receiving  and 
affording  a  secure  investment  for  such  small  sums  of  money  as  might  be  raised 
from  the  earnings  of  sei*vants,  mechanics,  and  others,  of  Arundel  and  its  vicinity. 
That  in  order  to  encourage  and  promote  the  said  institution,  small  deposits  therein 
were  made  by  a  great  number  of  persons  of  respectability  and  property  in  the 
neighbourhood,  and  that  rules  and  regulations  for  the  management  of  the  said 
institution  were  duly  formed  from  time  to  time ;  and  by  the  said  rules  and  regular 
tions  the  property  and  manageauent  of  the  said  institution  were  vested  in  and 
intrusted  to  certain  trustees,  who  always,  or  generally,  were  upwards  of  fifty  in 
number.  Tliat  at  a  general  meeting  of  the  trustees  [262]  of  the  Ai'undel  Provident 
Bank,  held  on  the  27th  day  of  November,  1828,  it  was  resolved,  that 
the  rules  and  regulations  thereinafter  mentioned  should  be  the  rules  and 
regulations  of  the  ."Vrundel  Provident  Bank,  in  lieu  of  those  at  any  time  thereto- 
fore agreed  upon  ;  and  that  such  amended  rules  and  regulations  slioiild  be  thence- 
forth printed,  and  a  copy  tliereof  delivered  to  each  trustee  and  depositor  on  applicar 
tion  ;  and  tliat  among  such  rules  and  regulations  were  the  following:  1st  That  the 
management  of  tho  institution  should  be  vested  in  not  less  than  twenty  trustees, 
who  shall  have  power  to  add  to  their  number.  2d.  No  trustee,  or  other  person 
having  any  control  in  the  management  of  the  said  institution  (except  the  actuaiy), 
shall  derive  any  benefit  from  any  deposit  made  therein.  3d.  Ja.mes  Hopkins  (the 
Respondent,  and  ore  of  the  Defendants  to  the  said  bill)  is  ajipointed  treasurer. 
7th.  A  committee  of  eleven  trustees  (any  two  of  whom  sliall  have  power  to  act)  shall 
be  annually  appointed  at  the  first  general  njeeting  of  the  trustees  after  tlie  20th  of 
November  in  each  year  ;  and  the  duty  of  that  oommittee  shall  be,  to  superintend 
the  accO'Unts  of  the  Bank,  tO'  report  thereon  yearly  to  the  trustees,  and  to  sign  all 
orders  on  tlie  investing  of  money  in  the  Bank  of  England,  and  the  drawing  out  the 
same;  that  they  shall  also  be  authorized  and  requested  from  time  toi  time  to  report  to 
the  trustees  their  opinion  on  any  plan  or  suggestions  which  may  come  under  their 
notice,  relative  to  the  general  management  of  tlie  institution.  19th.  That  all 
sums  received  by  the  trustees  be  deposited  with  the  treasurer  the  same  day  that  they 
are  received,  and  invested  in  the  Bank  of  England,  in  the  name  of  the  Commissioners 
for  the  Reduction  of  the  National  Debt ;  [263]  leaving  such  balance  only  in  the  hands 
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of  tlie  treasurer,  as  may  be  deemed  necessary  to  answer  the  exigencies  of  the  in- 
stitution. 33d.  That  the  accounts  of  the  Bank  sliall  be  made  up  and  bahinced  to 
the  20th  of  ?<oveiuber  in  every  year,  and  a  statement  of  such  balanced  accounts, 
attested  by  two  of  the  committee,  and  countersigned  by  the  actuary,  shall  te  trans- 
mitted to  tlie  Commissioners  for  the  Reduction  of  the  National  Debt,  within  six 
weeks  from  si'ch  20tii  of  November  ;  that  a  duplicate  of  such  statement,  attested  and 
countersigned  as  aforesaid,  shall  be  exhibited  in  some  conspicuous  part  of  the  Bank 
during  the  following  year,  and  every  depositor  shall  be  entitled  to  a  copy  of  such 
annual  statement  on  demand.  35th.  That  no  alteration  shall  be  made  in  any  of 
the  foregoing  rules  and  regulations,  without  a  month's  notice  having  been  given  to 
each  trustee,  by  note  from  the  actuary,  that  such  alteration  was  intended  to  be 
proposed;  and  thit  no  alteration  shall  be  valid,  unless  made  at  a  meeting  where 
five  or  more  Uiisteti  are  present. 

The  bill  further  stated,  that  a  transcript,  on  parchment,  of  the  said  rules  and 
regulations  was  duly  submitted  to  John  Tidd  Pratt.,  Esq.,  the  barrister-at-law,  ap- 
pointed in  chat  bel.alf  by  the  Commissioners  for  the  Reduction  of  the  National  Debt, 
who  certified  *hat  *"hey  were  in  conformity  to  law  and  to  the  provisions  of  the  Act 
9  Geo.  IV.  c.  92.,  intituled  "  An  Act  to  consolidate  and  amend  the  Laws  relating  to 
Savings'  Banks;"  that  the  said  transcript  was  duly  deposited  with  and  filed  by  the 
clerk  of  the  peace  of  the  county  ;  that  in  1824:,  and  from  that  time  down  to  the  filing 
of  the  bill,  the  several  Defendants  had  been  and  stiU  were  trustees  of  the  said  Savings' 
Bank  :  tliat  James  Hopkins  in  [264]  and  since  No\ember,  1828,  had  been  and  then 
was  the  treasurer  thereof;  and  that  the  other  trustees  of  the  said  Savings'  Bank 
were  upwards  of  fifty  in  number,  and  were  too  numerous  to  be  made  parties  to  the 
suit;  that  the  Respondents  were,  in  1824,  and  had  ever  since  been,  and  then  were, 
all  of  them,  either  trustees  of  or  depositors  m,  or  both  trustees  of  and  depositors  in, 
the  said  Savings'  Bank  ;  and  that,  by  the  said  rules  and  regulations,  and  also  by 
the  act  of  parliament  before  mentioned,  all  monies,  effects,  and  securities  for  money 
belonging  to  the  said  institution,  were,  and  were  tlien  vested  in  the  trustees  thereof 
for  tlie  time  being,  for  the  use  and  benefit  of  such  institution,  and  the  respective 
depositors  therein,  their  respective  executors  and  administrators,  according  to  their 
respective  claims  and  interest;  that,  shortly  previous  tO'  the  20th  of  November,  1828, 
the  trustees  of  the  =aid  Savings'  Bank  ascertained  the  amount  of  the  increased 
stocks  or  funds  of  the  said  Bank  up  to  the  said  20th  November,  1828,  when  it  was 
found  that  the  said  increased  stock  or  fund  amounted  or  would  amount  to 
£742  15s.  lid.,  or  thereabouts;  that  the  trustees  of  the  said  Savings'  Bank  were, 
and  each  of  them  was,  trustees  or  trustee  of  the  said  increased  stock  or  fund  for  the 
said  Savings'  Bank  and  for  the  depositors  tlierein. 

The  bill  further  slated,  that  on  the  13th  of  December,  1828,  a  meeting  was  held 
at  Arundel,  at  which  a  few  only  of  the  trustees,  and  by  no  means  a  majority  of  their 
number,  attended  ;  and  that  the  said  Defendants  procured  a  pretended  resolution 
to  be  passed  at  such  meeting,  by  which  it  was  ordered  that,  after  retaining  £100 
towards  the  future  expenses  and  management  of  the  in-[265]-stitution,  £50,  part 
of  tlie  increased  stook,  should  be  paid  to  the  fund  of  the  National  or  Free  School  of 
Arundel,  and  £592  15s.  lid.,  being  the  residue  of  the  said  sum,  should  be  paid  to 
the  said  James  Hopkins.  William  Holmes,  John  Cole  Tompkins,  and  Henry  James 
Parsons,  for  the  purpose  of  paying  the  expenses  of  widening  the  public  bridge  over 
the  river  Arun  at  Arundel;  that  the  said  sums  of  £50  and  £592  15s.  lid.  were 
accordingly  paid  over  to  the  Defendants,  and  that  tliey  paid  tlie  sum  of  £50  to  the 
said  National  Schrol :  and  that  they  threatened  and  intended  to  paiy  the  said  sum 
of  £592  15s.  ]  Id.  in  repairing  and  widening  the  said  bridge,  or  otherwise  improving 
the  same;  however,  the  last  mentioned  sum  was  still,  at  the  time  of  filing  the  said 
bill,  in  their  hand  j,  or  invested  in  stock  in  their  names ;  that  the  Plaintiffs  (Re- 
spondents) did  not  ':'oncur  in  or  consent  to  tlie  said  pretended  resolution  and  the 
proceedings  consequent  thereon,  and  that  when  they  first  heard  of  the  same,  which 
was  not  till  a  consid  jvable  time  after  it  had  been  adopted,  they  were  greatly  astonished, 
and  some  of  them,  at  the  next  meeting  of  trustees  of  the  said  institution,  remon- 
strated with  the  Defendants  against  the  impropriety  of  the  said  resolution  and 
proceeding,  and  si'ggested  that,  if  the  increased  stock  was  to  be  touched,  the  same 
ought  to  be  applied  to  some  purpose  substantially  beneficial  to  the  said  institution 
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or  to  the  depositor?  tLerein,  and  some  of  these  Respondents  suggested  that  the  money 
might  be  expended  in  purchasing  or  erecting  buildings  for  the  carrying  on  the 
business  of  the  said  Bank,  or  as  a  bonus  to  and  among  such  industrious  labourers, 
servants,  and  mechanics,  as  were  depositors  therein  :  [266]  that  from  that  time  up 
to,  and  in  December,  1830,  the  said  remonstrances  were  frequently  repeated  by  or 
on  behalf  of  the  Plaintilfs  (Respondents),  but  the  Defendants  refused  to  pay  any 
regard  to  any  of  the  said  remonstrances. 

The  bill  further  stated,  that  the  Respondent,  Thomas  Henty,  took  the  opinion  of 
the  barrister  appointed  for  the  purposes  of  the  Savings'  Bank  Act  by  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt,  as  to  the  propriety  of  the  proceeding, 
and  was  advised  that  the  application  of  the  sum  of  £50  and  the  intended  applica- 
tion of  £592  15s.  lid.  were  misapplications  of  the  funds  of  the  institution,  and 
were  contrary  to  law ;  that,  at  a  meeting  of  the  trustees  of  the  said  institution,  held 
on  or  about  the  20th  day  of  December,  1830,  the  Respondents,  Thomas  Henty  and 
Jeremiah  Lear,  produced  and  read  in  the  presence  of  the  Defendants  the  case 
submitted  to  the  aforesaid  barrister  and  his  opinion  thereon  ;  and  the  Respondents 
protested  against  apph-ing  any  part  of  the  said  increased  stock  towards  widening 
or  repairing  the  said  bridge,  but  the  said  John  Cole  Tompkins  used  words  to  the 
effect  following,  that  is  toi  say,  we  (meaning  the  said  Defendants)  have  got  the  money, 
and  you  (pointing  to  the  said  Respondents,  Thomas  Henty  and  Jeremiah  Lear)  may 
get  it  away  from  us  if  you  can  ;  that  tlie  Plaintiffs  (Respondents)  delayed  instituting 
proceedings  in  the  liope  tliat  the  Defendants  would  not  persist  in  misapplying  the 
said  monies,  but  that  there  was  at  the  time  of  filing  tlie  biU  no  means  of  preventing 
the  misapjjlication  of  the  said  monies  except  by  the  interposition  of  the  Court  of 
Chancery. 

[267]  The  bill  charged  that,  though  the  business  of  the  Bank  had  been  carried  on 
in  a  building  belonging  to  the  School,  yet  it  was  expressly  agreed  bel^ween  the 
trustees  and  managers  of  the  said  Bank  and  the  pei-sons  liaving  the  control  of  the 
property  of  the  said  School,  that  the  business  of  tlie  said  Bank  should  be  carried  on 
in  the  building  of  the  said  School  free  of  any  expense ;  that  the  said  bridge  at 
Arundel  is  a.  great  public  thoroughfare,  and  that  the  expense  of  repairing  it  and 
keeping  it  in  a  proper  state  ought  in  law  to  be  borne  either  by  the  corporation  of 
Arundel  or  by  the  said  corporation  and  the  inhabitants  of  Arundel  jointly,  and 
that  all  the  Defendants  were  respectively  owners  of  property  of  considerable  value 
in  Arundel,  which  would  be  chargeable  in  respect  of  tlie  expenses  of  repairing  the 
said  bridge;  that  all  of  them,  except  the  said  Henrj'  James  Parsons,  were  members 
of  the  corporation  of  Arundel,  and  William  Holmes  held  the  office  of  bridge-master 
of  the  said  bridge,  and  had  often  declared  that  the  inhabitants  of  Arundel  were  by 
law  chartreable  with  tlie  expense  of  widening  the  said  bridge;  that  by  misapplying 
the  property  of  the  said  institution  to  repairing  and  improving  the  said  bridge, 
they,  the  Defendants,  would  acquire  a  personal  benefit  to  themselves ;  that  the 
alleged  meeting  of  trustees,  at  which  the  said  resolution  was  passed, was  not  duly  called, 
nor  was  due  notice  given  thereof,  or  of  its  being  intended  to  propose  any  such 
resolution  touching  the  disposal  of  the  increased  fund  ;  that  if  due  notice  of  the 
said  meeting  and  of  the  intended  business  thereof  had  been  given,  the  Respondents, 
Thomas  Henty  and  Jeremiah  Lear,  and  many  otlier  of  the  trustees,  would  liave 
attended  and  [268]  prevented  the  adoption  of  so  improper  a  measure;  and  that  the 
alleged  resolution  was  passed  informally  and  irregularly,  and  was  altogether  in- 
valid and  contrary  to  the  fundamental  institution  of  the  said  society,  and  a 
violation  of  the  trusts,  which  the  trustees  of  the  said  society  were  bound  to  carry 
into  effect. 

The  prayer  of  the  bill  was,  that  it  might  be  declared  that  the  Defendants  were, 
at  tlie  filing  of  the  bill,  trustees  of  so  much  of  the  increased  stocks  or  funds  of  the 
said  Savings'  Bank  as  had  been  so  paid  over  to  them  or  transferred  into  their  names, 
or  otherwise  plaeed  at  their  disposition  fol-  the  use  and  benefit  of  such  institution 
and  the  respective  depositoi-s  therein  ;  and  that  tlae  said  Defendants  had  been  guilty 
of  a  breach  of  trust  in  paying  thereout  the  said  sum  of  £50  to  the  said  National  or 
Free  School,  and  that  the  application  of  any  part  of  the  said  increased  stock,  to  tlie 
purpose  of  widening  or  otherwise  repairing  and  improving  the  said  bridge,  would 
also  be  a  breach  of  trust;  and  that  an  account  might  lie  taken  of  all  sums  of  money 
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or  stocks  in  tlie  public  funds,  being  part  of  or  arising  from  parts  of  the  said  in- 
creased stocks  or  funds,  -n-hich  had  Wn  received  by  or  transferred  into  the  names 
of  the  Defendants,  any  or  either  of  them,  or  any  persons  or  person,  for  their  or  any 
of  their  use,  or  by  their  or  any  of  tlieir  order,  and  of  the  interest  or  dividends  with 
which  they  ought  to  be  charged  in  respect  of  the  said  monies  or  stocks,  and  that  tlie 
said  Defendants  might  be  decreed  to  pay  what  should  be  found  due  from  them  upon 
such  account,  either  to  the  trustees  of  the  said  Savings'  Bank,  or  as  the  said  trustees 
should  direct,  or  to  tlie  Commissioners  for  the  reduction  of  the  National  [269]  Debt, 
and  that  the  said  Defendants  might  be  removed  from  being  trustees  of  the  said 
Savings'  Bank,  and  that  the  said  James  Hopkins  might  be  removed  from  being 
treasurer  thereof  and  restrained  from  acting  as  such,  and  that  the  said  Defendants 
mio-ht  be  ordered  to  pay  to  the  Plaintiffs  (Respondents)  the  costs  of  the  suit,  and  in 
the'"mean  time  that  the  said  Defendants  might  be  restrained  from  applying  the  sum 
of  £592  15s.  lid.,  or  any  other  part  of  the  increased  stock  or  funds  of  the  said 
Savings'  Bank,  towards  defraying  the  expenses  of  widening  or  otherwise  improving 
and  repairing  the  said  bridge  at  Arundel,  or  otherwise  than  for  the  special  use  and 
benefit  of  the  said  Savings'  Bank  or  the  depositors  therein. 

In  1831,  James  Hopkins,  William  Holmes,  and  John  Cole  Tompkins,  filed  their 
joint  and  several  answers  to  the  bill. 

The  Defendants  by  tlieir  answer,  after  admitting  the  formation  and  rules  of  the 
Bank  and  other  matters  as  alleged  in  the  bill,  and  particularly  the  Defendant 
William  Holmes  said  tliat  he  having  received  a  notice  calling  a  general  meeting  of 
the  trustees  of  the  said  Savings'  Bank,  on  the  13th  of  November,  1S2S,  attended  at 
such  meeting,  and  after  much  discussion  respecting  the  tlien  intended  new  rules  and 
other  matters,  the  manner  in  which  the  increa.sed  stock  should  be  disposed  of  was 
talked  about,  and  no  specific  plan  of  applying  it  was  proposed  by  any  one,  but  it 
wa,s  then  mentioned  by  some  of  the  trustees,  and  considered  to  be  contrary  to  the  act 
of  parliament  and  the  rules  and  regulations  under  which  the  said  Savings'  Bank 
was  carried  on,  to  distribute  tlie  said  increased  stock  among  the  depositors,  inasmuch 
as  many  of  the  [270]  trustees,  being  also  depositors,  would  then  have  received  benefit 
from  such  distribution;  and  the  said  Defendant  William  Holmes  at  such  meeting 
said,  that  if  no'  other  trustee  proposed  any  other  plan  for  disposing  of  such  increased 
stock,  he  would  propose  that  the  same  should  be  applied  towards  widening  Arundel 
Bridge,  when  the  proper  time  for  disposing  of  it  arrived  ;  but  the  Defendants  said. 
that  nO'  actual  proposal  our  resolution  was  made  or  passed  respecting  the  said  in- 
creased stock  at  the  said  meeting  of  the  13th  November,  1828. 

And  the  said  William  Holmes  said,  and  the  said  other  Defendants  believed,  tlxat 
William  Holmes,  James  Hopkins,  and  John  Cole  Tompkins,  and  also  the  said  Henr}- 
James  P,arsons,  attended  at  the  said  general  meeting  of  the  said  trustees,  which  was 
held  on  the  27th  of  November.  1828.  when  again  the  manner  in  which  the  said  in- 
creased stock  should  be  disposed  of  was  discussed,  and  no  mode  of  disposing  of  the 
same  was  proposed  or  adopted,  or  any  determination  made  or  come  to  as  to  the  said 
increased  stock,  furtlier  than  that  it  should  be  disposed  of  at  the  next  general  meeting 
then  to  be  held  ;  and  tlie  Defendant  William  Holmes  then  said  to  several  trustees, 
tliat  he  would  propose  at  the  next  general  meeting  that  one  fourth  part  of  the  in- 
creased stock  of  the  Bank  should  be  retained  for  the  future  purposes  of  the  Bank,  and 
that  the  residue  should  be  applied  for  widening  the  said  bridge,  or  to  such  or  the  like 
effect. 

The  Defendants,  by  their  answer,  further  Said  that  it  was  at  the  said  general 
meeting,  holden  on  the  said  27th  of  November,  1828,  ordered  that  a  general  meeting 
should  be  summoned  for  Tuesday,  the  11th  of  December  then  next;  and  that,  in 
pursuance  of  such  lastmentioned  order,  a  general  meet-[271]-ing  of  tlie  trustees  of 
the  said  Bank  was  duly  called  by  a.  written  notice  from  tlie  actuary  of  the  Society  ; 
and  that  at  the  said  meeting  of  the  11th  of  December,  1828,  much  discussion  on  many 
points  took  place,  and  particularly  as  to  the  disposal  of  the  said  surplus  :  and  that 
it  having  been  thereat  proposed  and  unanimously  agreed  on  that  =£100  should  be 
retained  for  the  future  pui-poses  and  management  of  the  said  Bank,  and  £50  allowed 
for  arrears  of  rent  and  firing  to  the  said  Arundel  School,  it  was  then,  at  the  said 
meeting  and  after  such  discussion  on  the  subject,  proposed  by  the  said  John  Cole 
Tompkins,  and  seconded  by  William  Holmes,  tliat,  after  retiaining  £100  for  the 
future  purposes  and  management  of  the  said  Bank,  and  allo-wing  £50  for  arrears  of 
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rent  and  firing  to  the  said  Arundel  School,  the  surplus  should  bc"  applied  for  the 
purpose  of  widening  the  said  bridge  at  Arundel;  and  tlie  said  proposal,  being,  at 
the  request  of  the  said  Mark  Aloysius  Tierney,  one  of  the  said  tinistees,  who  appeared 
to  obje«?t  thereto,  put  to  the  vote  by  the  chairman,  the  same  was  carried  by  a 
majority  of  the  trustees  then  present ;  and  that,  after  the  said  proposition  had 
been  carried  as  aforesaid,  tlie  said  Mark  Aloysius  Tierney  having  started  a  doubt 
whetlier  tlie  law  would  permit  such  a  disposal  of  the  money,  the  said  Defendant 
William  Holmes  proposed  that  the  opinion  of  some  eminent  counsel  should  be  taken 
on  the  subject,  and  that  in  case  counsel  should  be  of  opinion  tliat  such  an  appro- 
priation of  the  money  wa«  not  authorized,  it  should  l>e  disposed  of  at  the  nest 
annual  meeting  by  a  majority  of  the  trustees  to  be  then  present,  and  tliat  in  the  mean 
time  the  money  should  be  withdrawn  and  put  into  tJie  names  of  trustees,  which  last- 
[272]-mentioned  proposal  was  unanimously  agreed  to  by  all  parties  present ;  and 
ultimately  it  was,  at  the  said  meeting  of  tlie  lltli  of  December,  1S28,  resolved 
(amongst  other  things  not  relating  to  the  increased  fund)  to  the  effect  already 
stated. 

The  Defendants  by  their  answer  further  stated,  that  in  pursuance  of  the  resolu- 
tions so  come  to  as  aforesaid,  a  case  and  an  amended  or  additional  case  were  prepared 
on  behalf  of  tlie  trustees  of  tlie  said  institution,  and  laid  before  counsel  for  his 
opinion  as  tO'  tlie  proposed  appropriation  of  the  said  surplus  ;  and  the  said  counsel 
was  of  opinion,  that  tjie  same  would  be  a.  proper  appropriation  thereof  ;  and  that,  at 
the  general  meeting  of  the  said  institution,  w-hich  was  duly  lield  on  tlie  21st  of 
December,  1829,  the  said  case  and  additional  case,  together  witli  the  opinion  of 
counsel  thereon,  were  produced  and  read  to  the  said  meeting,  when  the  Respondent 
Thomas  Henty,  whO'  was  present  at  the  said  meeting,  expressed  a.  wish  for  a  further 
opinion,  and  induced  tlie  chairman  tO'  put  the  question  to  the  vote,  which  was  ac- 
cordingly done:  and  tliat,  out  of  all  the  trustees  then  jiresent,  (about  fourteen  in 
number,  as  tlie  Defendants  best  recollected  and  believed.)  the  said  Thomas  Henty 
stood  alone  in  his  vote  for  such  further  opinion  :  and  by  their  answer,  the  said 
Defendants  said  that  they  believed  the  said  sum  of  £50  had  been  paid  to  the  fund  of 
the  said  National  School  in  the  manner  directed  by  and  in  pursuaiijce  of  tlie  said 
resolutions,  and  they  admitted  that  the  said  sum  of  £592  15s.  lid.  had  been  paid 
into  the  hands  of  the  said  William  Holmesi,  for  the  purpose  of  being  applied  by  him, 
acting  for  himself  as  one  of  the  said  trusteesi,  and  as  bridge-warden  for  Arundel 
Bridge,  and  on  belialf  of  the  said  other  [273]  Defendants  and  the  said  Henry 
James  Parsons,  as  such  trustees  for  tlie  purposes  directed  by  and  in  pui-suance  of  the 
said  resolutions  ;  and  tliat  the  said  William  Holmes,  so  acting  as  aforesaid,  had 
applied  part,  and  did  intend  to  apply  the  residue  of  the  said  sum  of  £592  15s.  lid. 
in  widening  the  said  bridge,  and  that  the  said  sum  was,  subsequent  to  the  meeting 
of  the  trustees  on  the  13th  of  December,  18.'!0.  jia.id  to  and  received  by  the  Defendant 
William  Holmes,  as  bridge^warden  of  Arundel  Bridge,  for  tlie  purpose  of  applying  it 
towards  the  widening  of  Arundel  Bridge;  and  that  he  had  expended  divers  sums  of 
money,  amounting  to  £150  at  least,  towards  canying  the  said  resolution  into  effect, 
and  would  in  a  short  time  expend  upwards  of  the  said  sum  of  £592  15s.  lid.,  and 
that  he  had  contracted  for  and  procured  divers  articles  and  materials  for  widening 
the  same  bridge  on  tlie  credit  of  the  said  last  mentioned  sum. 

The  defendants  by  their  answer  fui-tlier  said,  they  believed  that  the  said  Respon- 
dent Thomas  Henty  never  attended  any  O'f  the  meetings  of  the  Institution  except 
those  ol  the  l-3th  of  March,  1827,  the  21st  of  December,  1829,  the  13th  of  December, 
1830,  and  the  20th  of  December,  1830,  and  that  the  said  Respondent  Jereuiiah  Lear 
did  not  attend  any  general  meeting  of  the  said  Institution,  from  Michaelmas,  1827, 
until  the  said  meeting  of  the  13th  of  December,  1830,  when  he  attended  with  the  said 
Respondent  Tliomas  Henty,  who<  tlien  produced  the  case  and  opinion  of  Mr.  Pratt,  and 
that  after  sucli  case  and  opinion  had  been  read,  the  Defendant  William  Holmes 
stated,  that  tlie  case  was  wrongly  stated,  and  that  tlie  money  was  tlien  disposed  of. 
and  must  be  applied  for  tlie  purposes  [274]  for  which  it  was  ordered,  and  tliat  the 
trustees  had  then  nO'  control  over  it;  however,  after  the  said  Defendant  William 
Holmes  had  left  the  meeting,  the  Respondents  Jeremiah  Lear  and  Thomas  Henty 
pressed  for  anotlier  general  meeting  of  tlie  trustees  being  called,  in  order  to  take  tlie 
sense  of  the  trustees  as  to  taking  another  opinion  of  counsel,  and  tliat  the  Respondent 
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Jereiiiiali  Lear,  in  order  to  iuduee  the  trustees  then  present  tO'  acquiesce  in  such  pro- 
posal, pledged  himself,  that  in  case  tlie  trustees  at  that  meeting  adopted  such  a  pro- 
ceeding, and  tlie  majority  of  tlie  trustees  who  should  assemble  at  the  meeting  to  be 
so  called  should  not  agree  with  him  to  take  tlie  opinion  of  counsel,  he  (whatever  his 
opinion  might  be)  never  would  mention  the  subject  again,  or  give  any  further 
trouble  about  it,  or  words  to  that  effect :  and  tliat,  in  consequence  of  such  requests 
and  assurance,  it  was  ultimately  agreed  on,  at  the  meeting  of  the  13th  of  December, 
1830,  to  call  another  general  meeting  on  the  20th  of  the  same  month,  for  the  purpose 
of  determining  whether  or  not  any  further  opinion  of  counsel  should  be  taken  ;  and 
that  a  general  meeting  wa«  accordingly  called,  and  was  held  on  the  20tli  day  of 
December,  1830,  when  tlie  question  as  to  taking  a  further  opinion  was  discussed, 
and  the  said  Defendants,  by  their  answer,  said  they  believed  that,  with  the  exception 
of  the  said  Respondents  Thomas  Henty  and  Jeremiah  Lear,  every  trustee  then 
present  was  against  the  said  proposition,  and  it  was  finally  resolved  that  no  further 
opinion  should  be  taken. 

The  Defendants  by  their  answer  admitted,  tliat  at  tlie  annual  meeting  in  December, 
1830,  it  was  suggested  by  the  Respondent  Jeremiah  Lear,  that  the  [275]  money 
might  be  expended  in  purchasing  or  erecting  buildings,  or  a  building  for  cari-ying 
on  the  business  of  the  said  Bank,  or  to  some  such  effect ;  and  that  tliey  believed  it  to 
be  true  that  the  said  Respondent  Thomas  Henty  did  take  the  opinion  of  the  barrister 
in  the  said  bill  mentioned,  as  to  tlie  propriety  of  the  said  proceedings  upon  some  case 
or  statement  made  for  that  purpose,  and  that  upon  such  case  or  statement  he  was 
advised  that  the  said  application  of  the  said  sum  of  £50  and  tlie  intended  application 
of  tlie  said  sum  of  £592  15s.  lid.  were  misapplications  of  the  said  funds  of  the 
Institution ;  but  they  said  tliat,  to  the  best  of  their  knowledge,  remembrance,  and 
belief,  the  case  so  submitted  by  the  said  Tliomas  Henty  to  the  said  barrister,  for  his 
opinion,  was  by  no  means;  a  true  or  correct  statement  of  the  facts  relating  to  the  said 
proceedings  and  matters,  and  that  the  same  were  misrepresented  or  not  correctly 
stated  to  him  by  the  said  Thomas  Henty ;  and  they  admitted  that  the  said  Thomas 
Henty  and  Jeremiah  Lear,  or  one  of  them,  did  produce  and  read  in  the  presence  of 
them,  the  said  Defendants,  at  the  said  meeting  of  tlie  13th  of  December,  1830,  the 
case  submitted  to  the  said  barrister  as  aforesaid  and  his  opinion  thereon. 

The  said  William  Holmes  further  admitted,  and  the  otlier  Defendants  believed, 
that  William  Holmes  being  then  the  bridge^warden,  and  having  obtained  plans  and 
estimates  for  widening  the  said  bridge,  and  made  arrangements  for  completing  the 
same,  did,  at  the  general  meeting  of  the  said  trustees,  held  on  the  13th  of  December, 
1830,  after  the  said  case  and  opinion  were  read,  state  that  the  said  money  was 
already  disposed  of,  and  must  be  [276]  applied  for  the  purpose  for  which  it  wa.s 
ordered,  and  that  the  trustees  had  then  no  control  over  it,  or  to  some  such  effect. 

The  Defendants  fuiiJier  said  that  the  bridge  was  a.  great  thoroughfare',  and  that 
the  widening  thereof  would  be  a  great  improvement  thereto,  inasmuch  as  it  would 
be  a  great  convenience  to^  tlie  public,  and  allow  carriages  to  pass  each  other  thereon. 
And  they  said,  tliat  the  Defendant  William  Holmes  was,  in  October  1830,  elected 
mayor  of  Arundel,  and  that  tlie  mayor  of  Arundel,  for  the  time  being,  is  bridgei- 
warden,  and  always  has  the  superintendence  and  management  of  the  said  bridge, 
from  twO'  sums  of  money,  of  £2  per  annum  and  3s.  per  annum,  payable  by  the  owners 
of  two  houses  in  Arundel ;  and  if  these  sums  were  not  sufficient,  then  the  deficiencies 
had  been,  for  many  years  past,  paid  for  the  repair  of  the  said  bridge  by  the  overeeers 
of  the  parish  of  Arundel,  either  to  the  bridge-warden  or  to  the  persons  to  whom  the 
bills  might  be  owing  for  the  repair  thereof. 

And  the  said  Defendants  believed  that  the  said  houses  were  respectively,  by  law, 
liable  to  tlie  pajonent  of  tlie  several  sums  of  £2  and  3s.  for  the  repair  of  the  said 
bridge,  and  tliat  the  corporation  of  Arundel  had  never  paid,  or  been  liable  to  pay, 
any  thing  towards  the  repair  of  tlie  said  bridge,  and  were  no  otherwise  interested 
in  the  repair  of  the  said  bridge  than  as  owners  of  about  100  acres  of  land  in  thei  said 
parish  of  Arundel,  being  about  a  hundredth  jiart  of  the  annual  value  of  tlie  said 
parish. 

And  by  the  said  answer  the  said  Defendant  William  Holmes  said,  and  the  other 
Defendants  believed,  that  in  1806  the  Defendant  William  [277]  Holmes  was  elected 
treasurer  of  tlie  bridge-rates  of  and  within  the  rape  of  Arundel   in   Sussex,   and 
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continued  in  such  office  till  1814,  and  that  he  then  left  it  on  account  of  the  illegal  yr 
supposed  illegal  manner  in  which  the  bridges,  wei-e  managed  ;  and  that  in  or  about 
1806  and  1814,  nine  bridge-rates  were  made  on  tlie  inhabitants  of  the  rape  of 
Arundel  (but  not  on  tJie  inhabitants  of  tJie  pa.rish  of  Arundel  itself,  tliough  it  was 
in  the  midst  of  the  rape^  b}'  the  Courts  of  Cjluarter  Sessioais  holden  for  tlie  west  part 
of  Sussex,  and  received  and  expended  by  him  the  said  Williaini  Holmes,  as  such 
ti  ea.'iurer,  as  the  said  Courts  from  time  to  time  directed. 

And  that  from  ancient  documents  which  he  the  said  Williain  Holmes  had  seen,  he 
believed  that  Arundel  Bridge  had  if  not  in  every  instance,  for  centuries  past, 
generally  been  built  by  subscriptions  amongst  the  inhabitants  living  in  the  western 
part  of  the  county  of  Sussex  (materially  aided  by  large  donations  from  the  former 
Dukes  of  Norfolk)  ;  that  it  was  anciently  kept  in  repair  by  the  said  sums  of  £'2  and 
3s.  annually  paid  for  tlie  repairs  thereof,  and  more  recently,  and  up  to  the  then 
present  day,  had  been  kept  in  repair  by  such  sums  and  from  payments  and  con- 
tributions from  the  overseers  of  the  poor  of  tlie  said  parish  of  Arundel ;  and  that 
from  time  out  of  mind,  the  public  or  (what  is  usually  termed  in  other  counties) 
count}'  bridges  in  Sussex  have  been  repaired  as  follows,  (that  is  to  say,)  in  the  eastern 
part,  of  the  said  county,  by  assessments  on  the  said  three  rapes,  jointly,  for  all  the 
public  bridges  in  those  rapes  :  and  in  the  western  parts,  by  assessments  made  on  the 
several  rapes  separately,  in  respect  of  their  respective  bridges,  (the  parish  of  Arundel, 
situate  in  the  midst  of  the  [278]  rape  of  Arundel,  not  having  been  assessed,  or  if 
assessed,  never  paying  the  rate.)  and  tli:it  so,  it  continued  to  the  time  of  filing  the  said 
answer. 

And  tlie  said  Defendants  aduiittei!  that  tliey  were  either  occupiers  or  owners  of 
property  in  the  parish  of  Arundel,  a.s  well  as  in  tlie  rape  of  Ai-undel,  and  out  of  the 
said  parish  of  Arundel,  a,nd  in  otlier  parts  of  tlie  county  of  Sussex,  (that  is  to  say,) 
tlie  Defendant  William  Holmes  owned  property  of  tiie  annual  value  of  £250,  and 
occupied  property  of  tlie  ajinual  value  of  £50  in  the  said  parish  of  Arundel,  and 
owned  property  of  the  annual  value  of  =£500  in  the  said  rape  of  Arundel, 
not  being  in  the  said  parisli  of  Arundel,  and  owned  property  in  the 
county  (including  the  rape  and  parish  of  Arundel,)  of  the  annual  value 
of  £752  10s.  ;  and  that  the  Defendant  James  Hopkins  was  the  owner  of  propert}' 
of  the  annual  value  of  £10  in  the  rape  of  Arundel,  not  being  in  the  said  parish  of 
Arundel,  and  of  £194  in  the  county  of  Sussex,  not  being  within  the  rape  of  Arundel, 
and  occupied  property  of  the  annual  value  of  £73  in  the  parish  of  Arundel,  and 
count.}"  of  Sussex  ;  that  tlie  Defendant  John  Cole  Tomjikins  was  tne  owner  of  property 
of  the  annual  value  of  £18  in  tlie  said  parish  of  Arundel,  of  £235  in  the  said  rape 
of  Arundel,  and  not  in  the  said  parish  of  Arundel,  and  of  £253  in  the  said  county 
of  Sussex,  and  is  also  the  occupier,  to  the  annual  value  of  £2,  in  the  *aid  parish  of 
Arundel,  and  of  £250  in  the  said  i  a,pe  of  Arundel,  and  of  £252  in  the  said  countv 
of  Sussex  ;  and  the  said  William  Holmes,,  James  Hopkins,  and  John  Cole  Tompkins, 
l)y  their  said  answer,  admitted  that  tliey  were  members  of  the  coi^joration  of  Arundel. 
[279]  And  the  said  Defendants  denied,  for  the  reasons  tiiereinbefore  mentioned,  that 
the  said  meeting  of  tlie  trustees,  at  which  the  said  resolutions  (hereinbefore  set  forth) 
were  passed,  was  not  duly  called,  for  the  said  Defendants  said  that  notices  of  such 
meeting  were  sent  to  them  the  said  Defendants,  and,  as  the  said  Defendants  believed, 
to  the  said  Plaintiffs  (Respondents)  as  trustees,  and  to,  all  the  other  trustees  of  the 
said  Bank  living  near  Arundel,  or  who,  had  been  acting  within  two,  years  previously, 
and  that  such  notices  were  dated  the  4th  of  December,  1828,  and  signed  by  the  actuary 
of  the  said  Society,  and  in  every  respect  conformable  to  the  usual  practice  of  the 
Society  in  calling  of  general  meetings. 

Henry  James.  Parsons,  by  his  answer,  admitted  tliat  he  was  occupier  of  the 
vicarage  house  and  garden  in  the  parish  of  Arundel,  and,  as  vicar  of  Arundel,  was, 
at  the  time  of  filing  his  said  answer,  owner  of  the  vicarage  of  Arundel. 

In  other  respects  his  answer  was  in  all  material  statements  to,  the  same  purport 
and  effect  with  tlie  answer  of  the  other  three  Defendants. 

On  the  I7th  day  of  August,  1831,  notice  was  given  of  a  motion  for  the  production 
of  the  documents  admitted  by  the  said  Defendants  to  be  in  their  possession,  and 
that  the  said  Appellant  William  Holmes  might  be  ordered  to  pay  into  court  the 
sum  of  £542  15s.  lid.  On  this  occasion  the  Appellant  filed  an  affidavit,  in  which 
he  swore  that  since  the  filing  of  the  joint  answer  he  had  expended  the  sum  of 
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4446  12s.  iu  widening'  Arundel  Bridge.  The  motion  was  heard  before  the  Lord 
Chancellor  iu  November,  1831  ;  it  was  resisted  on  tlie  ground  tliat  the  money  had 
been  duly  appropriated  to  defray  [280]  tlie  expenses  of  widening  Arundel  Bridge, 
and  that  sucli  an  employment  of  the  money  was  not  a  misapplication  of  it.  The 
Lord  Chancellor  *  was  of  [281]  opinion  that  tlie  Defendants  had  no  riglit  to  apply 
the  money  to  that  purpose;  and  on  the:  26th  of  [282]  November,  1831,  his  Lordship 

*  On  that  occasion  the  Lord  Chancellor  made  the  following  observations : 
In  this  case  the  question  turned  principally  upon  the  construction  of  the  8th 
Geo.  4.  chap.  92.,  the  act  as  to  the  savings'  banks,  and  upon  the  conduct  of  certain 
parties  who  liad  been  acting  as  trustee's  for  the  Arundel  saving  bank.  It  was  a 
motion,  that  four  of  seventeen  persons,  trustees,  those  four  being  the  only  defendants, 
should  pay  money  into  court,  that  money  being  the  sums  which  they  had  received, 
admitted  they  had  received,  and  in  wliole  or  in  part  (in  my  view  of  the  case,  it 
signifies  not  much,  if  at  all)  expended,  according  to  the  decision  of  the  trustees,  con- 
vened at  an  ordinary  general  meeting  without  special  notice,  and  at  which  meeting 
the  question  had  been  raised,  how  the  surplus  funds  of  tlie  bank,  in  their  hands, 
should  be  disposed  of.  Now  I  am  of  opinion,  upon  the  best  consideration  I  have  been 
able  to  give  to  the  case  (as  to  the.  great  importance  of  which  I  entirely  agree),  that 
if  it  is  clear  that  the  trustees  had  no  right  to  apply  the  money  in  the  way  in  which  they 
did  apply  it,  I  am  entitled  to  call  upon  those  trustees  who  are  at  present  before  the 
court,  or  one  of  them  (I  think  the  motion  is  made  against  Mr.  Holmes)  to  pay  that 
money  into  court.  The  question  is  whether  it  be  clear  that  that  was,  though  bond  fide 
and  without  any  imputation  upon  the  correctness  of  the  conduct  of  these  gentlemen, 
whether  it  was,  technically  speaking,  and  upon  the  construction  of  the  act  of  parlia- 
ment, a  misapplication  of  the  trust  funds;  and  upon  the  best  consideration  that  I 
have  been  able  to  give  to  this  case,  I  have  no  doubt  that  it  was  a  misapplication  of 
these  funds. 

(His  Lordship  then,  after  going  into  a  detailed  calculation  as  to  how  the  surplus 
had  arisen,  proceeded  as  follows:) 

All  I  have  to  do  at  present  is  tO'  show  th^  grounds  on  which  I  feel  that  there  is 
no  doubt,  (for  I  ought  to  have  a  clear  opinion,  before  I  order  the  money  to  be  paid 
into  court,)  but  I  can  have  no  doubt  that  this  money  has  not  been  well  taken  care  of, 
and  that  it  ought  to  be  brought  into  court,  where  it  is  quite  clear  it  will  be  properly 
applied.     Now  the  twenty-second  section  provided  that  within  six  weeks  after  the 
20th  of  November,  or  as  soon  after  as  conveniently  may  be,  where  no  other  provi- 
sions are  made  by  the  rules  of  the  society  for  the  disposal  of  the  surjilus,  that  it 
should  be  disposed  of  in  such  manner  as  the  trustees  or  the  major  part  of  them 
assembled  at  any  general  meeting  to  be  convened,  according  to  the  rules,  should  think 
fit.     The  fii-st  question  that  arises  is  upon  the  kind  of  meeting  and  the  mode  of  con- 
vening the  body  who  came  to  the  resolution,  and  made  the  order ;  and  though  I  am 
certainly  inclined  to  think  there  ought  to  have  been  a  meeting  convened  for  the  pur- 
pose, and  with  express  notice,  and  that  that  wa,s  in  all  cases,  as  I  stated  at  the  hearing 
of  the  motion,  the  safe  construction  towards  which  to  lean  to  require  notice;    and 
though  I  think  that  the  words  here,  even  strictly,  will  bear  that  construction  better 
than  any  other — "  a  general  meeting  to  be  convened  as  soon  after  as  conveniently 
may  be," — yet,  as  that  is  not  absolutely  necessary  to  be  decided  on  the  present  occa- 
sion, if  I  am  of  opinion  that,  how  formally,  regularly,  and  legally  soever  the  meeting 
may  have  been  convened,  it  did  that  upon  its  assembly  which  it  had  no  right  to  do,  I 
certainly  should  not  stop,  because  it  would  be  going  out  of  the  way,  to  dispose  of 
that  first  question  in  the  cause.     For  the  same  reason  I  shall  not  say  any  thing  about 
the  other  point,  whether  the  majority  of  the  trustees  who.  concurred  in  that  resolution 
ought  to  have  been  an  absolute  majority,  or  only  a  majority  of  those  convened  who 
were  at  the  meeting  for  a  like  reason  that  it  is  not  necessary  to  be  decided,  holding 
the  opinion  I  do  on  the  main  body  of  the  question — the  application  or  misapplica- 
tion at  the  meeting,  however  convened,  concurred  in  by  whatever  majority  of  the 
trustees,  whetlier  an  absolute  majority  or  only  of  the  trustees  wlio  assembled,  that 
that  question,  that  main  question  is  to  be  decided  against  the  trustees,  and  conse- 
quently this  decision  renders  the  raising  of  the  other  two  questions,  one  and  both, 
wholly  unnecessary.     It  is  to  be  observed  that  the  section  requires  them  or  enables 
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ordered  that  the  said  Appelhuit  Williiini  Hnlnies  should,  on  or  before  [283]  the  first 
day  of  Hilary  Term  then  next,  pay  into  the  Bank,  with  the  privity  of  the  Accountant- 
[284]-tleneral  of  the  said  Court,  to  the  credit  of  the  said  cause,  the  said  sum  of  £592 
15s.  lid,  and  that  the  [285]  same,  when  so  paid  in,  siiould  be  laid  out  in  the  purchase 
of  Bank  3  per  cent.  Annuities,  in  the  name  [286]  and  with  the  privity  of  the  said 
Accountan1>General  in  trust  in  tlie  cause,  who  was  to  declare  the  trust  thereof  a«cord- 

them  to  make  this  appropriation  ;  and  it  sip:nifies  not  whether  it  only  so  enables  or 
requires  after  retaining  so  much  as  would  be  necessary  for  and  towards  the  future 
purposes  and  management.  Now  it  is  said  that  the  words  are  perfectly  clear,  and 
give  an  absolute  discretion  to  the  trustees,  to  do  whatever  they  please  with  this  fund 
that  is  not  prohibited  by  law,  or  by  the  rules  and  regulations  of  the  society.  And  it 
is  said,  in  answer  to  the  question,  why,  according  to  this,  they  may  put  the  money 
into  their  own  pockets — No,  they  cannot  put  it  into  their  own  pockets,  because  they 
are  expressly  prohibited  by  the  regulations  of  the  society,  and  indeed  the  society 
would  have  no  benefit  of  the  act,  if  it  had  not  such  a  regulation  :  they  are  expressly 
prohibited  by  those  rules,  and  by  the  act  itself,  from  taking  any  beneficial  interest 
whatever.  There  seems  some  doubt,  whether  that  regulation  applies  to  all  beneficial 
interest,  direct  or  indirect,  or  whether  it  is  not  rather  framed  to  strike  at  the  pre- 
venting of  their  holding  oflices  of  profit,  taking  salaries,  and  being  employed  ; — 
their  being  contractors,  for  instance,  and  taking  any  benefit  or  emolument  in  that 
kind  of  way;  but  1  need  not  enter  into  that  question  at  present,  because  it  really 
does  not  go  to  affect,  one  way  or  the  other,  the  opinion  which  I  have  formed  upon  the 
construction  of  the  act.  It  must  be  admitted  to  be  a  startling  proposition,  (and  yet 
it  is  one  which  those  who  maintain  that  the  trustees  were  justified  in  tliat  appro- 
priation of  the  fund  cannot  recede  from,  but  must  take  and  must  adopt,)  that  persons 
being  appointed  trustees  of  a  savings'  bank,  the  objec't  of  which  institution  is  known 
and  definite,  namely,  tlie  sustentation  of  persons  in  poor  circumstances  by  means  of 
their  savings  deposited,  withdrawing  them  either  when  they  change  their  mind,  or 
when  they  fall  into  bad  circumstances,  and  are  under  the  necessity  of  doing  so — that 
this  being  the  object,  and  only  object  of  the  institution,  and  the  trustees  having  vested 
in  them  the  management  of  that  institution,  and  of  none  other,  should  have  power, 
without  any  authority  whatever  from  those  who  appointed  them — without  any  autho- 
rity whatever  but  what  may  be  supposed  to  have  been  conveyed  to  them  by  the  words 
of  the  act  of  parliament  in  question,  of  diverting  the  fund  to  totally  different  objects, 
of  carrying  it  into^  a  wholly  dift'erent  quarter  altogether,  of  laying  it  out  in  a  way 
that  has  no  more  to  do  with  the  objects  of  the  institution  than  it  has  to  do  with  the 
objects  of  any  other  the  most  dissimilar  institution  ;  as  I  i)ut  it  to  the  learned  counsel, 
in  the  course  of  the  argument,  that  provided  tliey  did  not  do  an  illegal  act,  any  act 
either  unlawful  at  common  law,  or  prohibited  by  some  statute  including  the  rules 
and  regulations  of  this  society,  they  might  do  any  thing  they  chose,  however  wide  of 
the  objects  of  the  institution  over  which  they  had  a  control,  however  fantastical  in 
itself,  provided  they  thought  fit:  for  the  words  of  the  act,  if  carried  to  the  extreme 
make  them  tlie  judges  of  what  is  fit  or  not,  steering  clear  merely  of  the  law  and 
nothing  else  :  they  might  do  whatever  they  chosa  with  these  funds,  be  it  ever  so  unlike 
or  ever  so  opposite  to  the  principle  of  the  institution  committed  to  their  care-  that 
for  instance  they  might,  as  they  have  here,  apply  tlie  fund  in  repairino-  a  brid-^e^ 
(that  of  Itself  IS  almost  as  wide  as  can  be  well  imagined  of  the  object  of  a  savings- 
bank,)— that  they  might  not  only  apply  it  to  the  repairing  of  this  Arundel  bridge-^a 
don  t  stop  to  inquire  into  the  question,  whether  that  is  of  utility  for  the  inhabitants 
of  the  town  or  tor  the  benefit  ot  the  King's  subjects  or  not,  because  mv  opinion  don't 
rest  upon  that)— tliey  might  not  only  have  repaired  Arundel  bridge  with  it,  but  thev 
might  have  repaired  Southwark  bridge,  or  York  bridge  with  it,  or  they  might  have 
bestowed  It  upon  chanties  in  the  kingdom  of  Ireland,  or  might  have  sent  it  abroad 
to  foreign  parts,  or  might  have  applied  it  to  the  funds  of  the  Bible  Society  or  miX 
have  applied  it  to  the  lawful  expense  of  a  contest  for  the  election  of  niemS-s  L  efve 
m  parliament;  for  I  can  see  no  limit  whatever,  provided  no  law  is  broken  to  the 
discretion  which  would  be  vested  in  those  trustees,  if  the  argument  is  to  be  allowed 
which  leaves  i  to  them  to  decide,  provided  they  decide  for  .rotliing  that  is  no  posi- 
tively prohibited  by  law.     That  is  a  proposition  sufficientlv  st;.rtli,ig  of  itseirto 
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ingly,  subject  to  the  furtlier  order  of  the  Court :  and  it  was  ordered  that  the  dividends 
to  accrue  on  the  said  Bank  Annuities,  and  all  accumulations  of  interest,  should  be 
from  time  to  time  laid  out  in  the  purchase  of  like  Bank  Annuities,  in  the  name  and 
with  the  privity  of  tlie  said  Accountant^General,  in  trust  in  the  cause;  and  he  was 
to  declare  the  trust  thereof  accordingly,  subject  to  the  further  order  of  the  Court: 
and  it  was  ordered  that  the  said  Defendant  William  Holmes,  and  the  said  Defendants 
James  Hopkins  and  John  Cole  Tompkins,  should  leave  with  their  clerk  in  court  in  the 
said  cause,  the  several  books,  cases,  letters,  and  papers  admitted  to  be  in  their  pos^ 
session,  with  the  usual  directions  in  that  belialf. 

make  one  look  very  narrowly  into  the  object  of  the  act  of  parliament,  and  into  the 
other  provisions  by  which  that  object  is  sought  to  be  accomplished.  Now  the  twenty- 
third  section  appears  to  be  material  in  this  view,  although  I  agree  that  it  applies 
not  to  the  saving  we  are  here  dealing  with,  but  to  the  new  savings  subsequent  to  the 
20th  of  November,  1828,  after  deducting  all  such  expenses  as  tlie  trustees  may  deem 
proper  :  They  are  to  pay  over  to  the  Commissioners  for  the  National  Debt  the  surplus, 
reserving  such  portion  as  may  be  necessary  to  meet  the  current  expenses  ;  and  that 
surplus  whicli  they  pay  over  is  to  be  carried  from  the  account  in  which  it  stood  before, 
into  a  separate  account, — I  suppose  for  tlie  purpose  of  preventing  it  bearing  interest. 
I  do  not  know  whether  that  is  the  object,  but  it  is  to  be  carried  to  a  separate  and 
distinct  account,  and  applied  as  any  other  money  according  to  the  provisions  of  tliat 
act  may  be  applied,  provided  always  that  it  shall  be  lawful  for  the  trustees  to  claim 
and  receive  from  the  commissioners,  who  are  hereby  required  to  pay  the  same,  upon 
such  certificate  as  they  may  appoint,  (that  is  to  say,  they  are  to  appoint  the  form  of 
the  certificate,)  any  such  sum  so  by  them  received  for  tlie  purposes  of  the  institution. 

Now  I  take  it  upon  this  that  no  doubt  whatever  can  arise.  I  take  it  to  be  per- 
fectly clear  that,  if  the  question  had  been  tJie  construction  of  this  section,  and  not 
of  the  twenty-second — if,  in  short,  the  question  had  arisen  respecting  the  surplus 
since  the  20th  November,  182S,  and  not  as  it  does  only  with  respect  to  the  surplus 
previous  to  the  20th  November,  1828,  tjhere  could  be  no  doubt  it  would  only  have 
given  the  trustees  tlie  power  after  they  had  come  in,  to  claim,  and  call  on  the  com- 
missioners to  pay  for  the  purposes  of  the  institution  ;  .and  that  they  would  have  in 
vain  attempted  to  have  gone  with  a  certificate,  (whatever  the  form  might  have  been 
which  the  commissioners  might  have  adopted),  stating  the  object  for  which  tliey 
wished  to  have  money  out  to  be  the  repairing  of  Arundel  bridge.  Now,  if  sos  I 
think  we  may  safely  consider  that  the  twenty-third  section  is  to  be  taken  along  with 
the  twenty-second  section  ;  and  we  may  construe  the  one  with  the  other,  and  assume 
that,  as  for  the  future,  so  for  the  past  savings,  they  are  to  be  applied  for  the  purposes 
of  the  institution. 

It  may  be  said,  and  was  no  doubt  contended  with  great  force,  and  with  great 
ingenuitj'  as  well  as  force,  that  you  are  in  a.  great  difficulty  as  to  what  you  can  do 
with  the  fund.  How  can  you  apply  it?  Admitting,  as  the  learned  counsel  in 
candour  were  forced  to  admit,  that  there  appears  something  violent  in  allowing 
such  a  total  diversion  of  the  funds  from  any  thing  like  the  object  of  a  savings'  bank, 
still,  what  are  you  to  do  with  that  money?  The  contributors  of  to-day  are  not  the 
contributors  of  yesterday  ;  the  body  is  always  changing  ;  it  is  a  fluctuating  number 
of  men,  and  the  natural  thing  would  be  to  give  the  accumulation  of  each  man's  de^ 
posit,  tlie  surplus  of  each  man's  accumulation,  out  to  himself,  and  to  none  other; 
but  it  would  be  almost  physically  impossible  tO'  trace  the  person,  in  such  a  fluctuating 
body,  who,  under  tliis  rule,  would  be  entitled.  Bnt  that  would  apply  just  the  same 
to  the  future  savings  as  to  the  past,  because  it  still  will  be  a  fluctuating  body,  and 
you  still  will  have  objects  of  the  institution  to  supply;  and,  accordiiiffly,  the  verv 
same  difficulty  will  arise  on  the  construction  of  the  twenty-third  section.  It  will 
necessarily  arise,  I  think,  upon  those  words,  "  for  the  purposes  of  the  institution," 
which  is  now  alleged  to  arise  on  the  construction  of  the  twenty-second  :  but  tlieii  it  may 
be  said,  the  legislature  meant  if  it  was  not  drawn  out,  that  it  should  be  applied  "  for 
the  purposes  of  the  institution,"  meaning  the  corporate  purposes,  if  I  may  so  speak, 
in  contradiction  to  the  giving  back  money  to  the  individuals,  such  as  making  up 
deficits  arising  from  accounts,  paying  arrears  of  bills,  expenses  of  salaries,  and  so 
forth.     If  it  cannot  be  applied  for  that,  then  the  whole  of  this  is  meant  to  remain 
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The  money  was  paid  in,  and  was  laid  out  in  the  purchase  of  ,£696  7s.  7d.  3  per 
cent.  Cons.  Bank  Annuities. 

The  answers  beinp;  replied  to,  and  the  cause  [287]  being  at  issue,  witnesses  were 
examined  on  Imth  sides,  and  certain  admissions  were  entered  into  on  the  part  of  the 
Plaintiffs  and  the  Defendants. 

Georpe  Hiddle,  Actuary  to  tiie  Society,  after  provin<i  a  book  containing  the  rules 
of  the  Society  and  the  names  of  the  trustees,  deposed,  that  at  the  meetiiifr,  held  on  the 
11th  day  of  December,  18:i8,  a  proposition  wivs  made  touching;  tiie  disposition  of  tlie 
surplus  fund  or  stock  of  the  Society,  the  purport  of  which  proposition  was,  "that 
£100  should  be  retained  for,  or  towards  the  future  purposes  and  numagement  of,  the 
Bank  ;  "  that  £50  should  be  paid  for  arrears  of  rent  and  firing  to  the  fund  of  the 
Arundel  School  ;  that  the  remaining  sum  of  £592  15s.  lid.  should  be  paid  over  to  tlie 
Defendants  Henry  James  Parsons,  William  Holmes,  James  Hopkins,  and  John  Cole 
Tompkins,  for  the  purpose  of  paying  the  expense  incident  to  the  widening  of  the 
public  bridge  over  the  river  at  Arundel,  the  same  being  both  narrow  and  dangerous, 
accidents  having  arisen  tliereon  :  and  that  in  case  counsel  should  be  of  opinion  that 
the  trustee^  were  not  so  autliorized  to  dispose  of  the  money,  that  the  same  should  be 
disposed  of  in  such  manner  as  the  trustees  and  managers  present,  or  the  major  part 
of  theui,  at  the  annual  meeting  in  the  month  of  November,  1829,  should  order  ;  tliat 
a  case  for  the  opinion  of  counsel  should  be  prepared  and  submitted  to  the  standing 
committee,  to  be  settled  by  tliem  ;  that  the  treasurer  should  witlidraw  tliC'  whole  of  the 
surplus  sum  of  £742  15s.  lid.,  and  should  dispose  of  it  according  to  the  preceding 
resolutions.  And  tliis  Deponent  further  saith,  he  does  not  recollect  which  of  thr 
trustees  made  the  said  proposition,  nor  how  many  and  which  of  the  trustees  [288] 
present  at  the  said  meeting  supported  the  said  proposition,  nor  how  many  and  which 
of  them  opposed  it;  that  the  said  proposition  was  carried  at  the  said  meeting,  but  by 
what  majority  this  Deponent  does  not  know.  And  this  Deponent  further  saith, 
that  an  entry  was  made  in  the  said  book  of  proceedings  touching  the  said  proposition  ; 
and  Ihat  the  said  Defendant  Henry  James  Parsons,  the  said  Arthur  Atherley,  and 
M.  A.  Tierney,  the  said  Defendants  William  Holmes  and  James  Hopkins,  and  the  said 

vested  in  the  commissioners,  and  the  public  is  to  have  the  benefit  of  it.  It  may  be 
undoubtedly  said  so.  I  do  not  see  any  reason  for  excluding  that  supposition  from 
the  construction  of  the  twenty-second  section.  I  do  not  say  that  that  is  absolutely 
excluded.  But  this  observation  I  must  make,  that  I  do  not  feel  pressed  by  the 
difficulty,  as  if  it  amounted  to  any  thing  like  an  impossibility  of  applying  the  fund, 
regard  being  had  to  the  fluctuating  nature  of  the  body — of  applying  all  those  arrears 
previous  to  the  20th  November,  1828.  also  to  the  purposes  of  the  institution.  One 
can  imagine  various  ways  in  which  money  may  be  kept  in  hand  to  supply  future 
deficits,  and  render  it  less  necessary  to  draw  out  for  those  unexpected  ]:>urposes  ;  to 
render  it  less  necessary  to  draw  out  under  the  twenty-third  section  the  future  arrears 
from  that  institution.  At  all  events  it  must  be  admitted  that  this  argument,  as  to 
the  possibility  of  dealing  with  the  funds  arising  in  such  a  way,  and  beneticiall}- 
possessed  by  such  parties,  by  a  fluctuating  body,  which  would  be  applicable  not  only 
to  tlie  cases  of  sa,vings'  banks,  but  almost  to  every  other  institution  whifch  is  not 
constituted  a.  corporate  body. 

Therefore,  upon  the  whole,  I  am  of  opinion  that  the  trustees  had  no  right  to  apply 
the  money,  as  they  have  done;  that  it  was  a  misapplication  of  the  money:  and  they, 
having  spent  the  money,  part  or  most  of  it,  in  repairs,  that  they  should  restore  that 
money,  at  least  subject  to  the  jurisdiction  of  this  Court,  until  the  question  is  decided, 
which  I  have  now  stated  my  view  of,  in  the  present  instance.  If  I  am  wrong,  the 
parties  will  have  abundant  opportunity  of  considering  and  setting  the  matter  right 
in  the  subsequent  proceedings,  wlien  the  maiji  question  to  which  I  have  principally 
directed  my  attention  comes  to  be  decided.  If  what  I  have  said  does  not  satisfy  the 
parties  (and  I  have  no  desire  that  it  should  not  go  further) — if  it  does  not  satisfy  the 
parties,  the  question  will  go  further,  and  receive  subsequently  a  more  full  considera- 
tion either  here  or  elsewhere;  and  I  cannot  help  observing,  if  a  subject  of  such  deli- 
cacy and  interest  to  the  contributors  of  this  bank  is  liable  to  any  doubt  whatever, 
with  respect  to  the  construction  of  this  act  of  Parliament  (and  it  is  chiefly  for  that 
purpose  that  I  have  thrown  out  these  observations),  the  sooner  it  is  set  right  by  a 
decree,  or  a  new  enactment  (if  necessary)  the  better. 
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Thomas  Constable,  George  Constable,  and  John  Wilson,  trustees,  present  at  the  said 
meeting,  subscribed  their  names  to  such  entry:  but  this  Deponent  does  not  know 
whether  any  and  whioli  of  the  persons  whose  names  are  so  subscribed  opposed  the  said 
l)ropositions.  That  at  a  meeting  of  the  13th  day  of  December,  1830,  the  Com- 
plainiuit*  Thomas  Heuty  and  Jeremiah  Lear  objected  to  the  application  of  the  surplus 
funds  or  stock  to  such  purposes  as  those  to  which  it  had  been  proposed  to  apply  it. 
And  this  Deponent  does  not  recollect  anything  particular  having  been  said  by  tlie 
Defendants ;  but  there  was  a  great  deal  of  conversation  and  discussion  amongst 
several  of  the  trustees  present,  in  consequence  of  which  the  trustees  came  to  a  resolu- 
tion, which  was  entered  into  the  said  book  of  proceedings,  to  tlie  following  purport: 
"  That  a  general  meeting  should  be  caJled,  on  Monday,  the  20th  day  of  the  said 
Deceujber,  for  the  purpose  of  considering  whether  another  case  should  be  submitted 
to  counsel  relative  to  the  appropriation  of  the  sum  of  £592  15s.  lid.,  which  was 
placed  in  the  hands  of  the  said  Defendants  for  the  widening  oi  Arundel  liridge." 
That  at  a  meeting  of  tlie  20tli  day  of  [289]  December,  1830,  the  Complainajits 
Thomas  Henty  and  Jeremiah  Lear  again  objected  to  the  application  of  tJie  surplus 
fund  oi  stock  of  tlie  Society  in  the  manner  proposed  ;  but  tliat  he  cannot  recollect  that 
the  Defendants  made  any  particular  statement:  that  there  was  a  good  deal  of  discus- 
sion nmongst  the  trustees,  but  what  words  were  spoken,  or  what  was  said  by  the 
Defendants,  or  by  any  particular  trustee,  this  Deponent  cannot  recollect ;  that  the  said 
last-mentioned  meeting  made  a  resolution,  which  is  entered  in  the  said  book  of  pro- 
ceedings to  tlie  following  effect :  ■■  That  no  further  case  shoula  be  submitted  to  counsel 
relative  tO'  tlie  appropriation  ol  the  said  sum  of  £592  15s.  lid.,  which  was  plated  in 
the  lands  of  trustees  for  the  widening  of  Arundel  Bridge."  That  at  the  said  two  lastr 
mentioned  meetings  this  Deponent,  as  he  has  before  stated,  heard  the  two  com- 
plainants Thomas  Henty  and  Jeremiah  Lear  object  to  the  application  of  the  surplus 
fund  or  stock  of  the  said  Society,  in  the  manner  proposed,  but  does  not  recollect  any 
l^articular  answer  thereto  b}^  the  said  Defendants,  or  either  of  them.  And  this 
Deponent  further  saith,  that  Mark  Aloysius  Tierney  attended  the  said  meeting  of  the 
1 1th  day  of  December,  1828  ;  and  this  Deponent  believes  that  the  said  Mark  Aloysius 
Tierney  did  oppose  tlie  resolution  entered  into  at  the  said  meeting,  for  applying  the 
monies  to  the  purposes  directed  by  such  resolution. 

The  Rev.  Mark  Aloysius  Tierney,  of  Arundel,  Sussex,  Catholic  priest,  deposed, 
that  the  form  usually  followed,  in  order  to  attest  that  any  particular  resolution  has 
been  passed  or  adopted  at  meetings  of  the  Society  by  the  majority  then  pre-[290]-sent, 
is  for  all  the  trustees  then  present  to  sign  tlieir  names  at.  the  foot  of  the  proceedings 
of  such  meeting  ;  but  there  are  instances  in  whidi  tlie  chairman  alone  has  signed 
such  proceedings  :  that  the  purpose  for  which  tlie  trustees  sign  their  names  to  any 
resolution  is  two-fold, — one  to  testify  the  presence  of  the  several  trustees  who  attend 
such  meeting,  it  having  been  the  usual  practice  not  to  insert  the  names  of  the  trustees 
present  in  the  entries  of  the  proceedings  ;  and  tlie  otlier  to  attest  that  the  particular 
resolutions   included   in   such   proceedings   have  been   passed   and   adopted   by  the 
majority  present  at  such  meetings:   that  such  signature  does  not  imply,  nor  is  it 
understood  to   import,   that  the  trustees,   so  signing,   individually  approve  of  tlie 
resolutions,  but  are  merely  considered  as  attesting  that  the  particular  resolutions 
vrere  passed  and  adopted  at  tlie  meeting  at  wliich  tliey  were  present,  as  he  has  before 
stated  ;  and  that  before  a  resolution  is  carried  by  a  majority  of  a  meeting  of  tlie 
trustees  of  the  said  Bank,  those  who  have  opiiosed  the  same  liave  signed  the  proceed- 
ings ;  that  meetings  of  the  trustees  of  the  said  Bank  were  held  on  the  11th  of  December, 
1828,  and  tlie  21st  of  December,  1829.;  that  it  appears  from  the  signatures  of  the 
names  of  the  trustees  in  the  book  of  proceedings  that  eight  trustees  were  present  at 
the  first  of  the  said  meetings,  and  that  eleven  trustees  were  present  at  the  second  of 
such  meetings;  but  whether  any  other  trustee  or  trustees  attended  at  either  of  tlie 
said  meetings,  and  went  away  before  the  business  was  concluded  and  without  signing 
the  faid  proceedings,  this  Deponent  does  not  know  and  cannot  depose  to:   That  the 
names  of  the  trustees  who  attended  the  said  [291]  meeting  of  the  11th  of  December, 
1828,  and  signed  tlie  proceedings,  are  Henry  James  Parsons,  Arthur  Atherley,  Mark 
Aloysius  Tierney.  William  Holmes,  James  Hopkins,  Thomas  Constable,  George  Con- 
stable, and  John  Wilson  :  and  tliat  the  names  of  the  trustees  who  attended  the  said 
meeting  of  the  21st  of  December,  1829,  and  signed  tlie  proceedings,  are  Heniy  James 
Parsons,  Mark  Aloysius  Tierney,  Owen  Marden,  Robert  Watkins,  William  Holmes, 
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•loliii  Tompkins,  Tlioiuas  Constable,  Siuuuel  Everslied,  Andrew  Bartholoiuew.  Uiiliard 
Hobnes,  and  .lanits  Hopkins  ;  that  at  tlie  said  meeting,  liolden  on  tlie  1  Itii  of  Deceniber, 
li^28,  a  proposition  wa«  made  to  apply  £100,  part  of  the  surplus  stotk  of  the  said 
Society,  towards  the  future  purposes  and  management  of  the  said  Bank  ;  that 
another  proposition  was  made  to  pay  £50,  further  part  of  tlie  said  suri)lus  stock,  for 
arrears  of  i-ent  and  firing,  to  the  fund  of  the  Arundel  School ;  and  that  a  third 
proposition  was  made  tO'  apply  the  sum  of  £592  15s.  lid.  for  the  purpose  of  paying 
the  expense  incident  to  the  widening  of  the  public  bridge  over  the  river  at  Arundel ; 
that  tlie  Deponent  does  not  recollect  by  whom  the  proposition  wa.s  made,  but  he 
believes  that  the  second  ))roposition  was  made  by  Henry  James  Parsons;  that  he 
cannot  positively  say  by  whom  the  third  proposition  was  made,  but  the  Deponent 
verily  believes  that  William  Holmes  either  made,  or  seconded,  the  third  proposition  ; 
tliat  the  two  first  propositions  were  carried  unanimously,  and  entered  in  the  book 
of  proceedings;  that  as  to  the  third  proposition  much  discussion  arose:  that  it  was 
supported  by  five  of  the  eight  trustees  whose  names  are  subscribed  tO'  the  proceedings, 
as  before  mentioned,  [292]  namely,  William  Holmes,  James  Hopkins,  Thomas  Con- 
st^able,  George  Constable,  and  John  Wilson,  and  w^as  opposed  by  the  remaining  three 
trustees,  namely,  Henry  Jajiies  Parsons,  Arthur  Atlierley,  and  this  Deponent ;  and 
that  on  a  division  tliere  was  a  majority  of  two  of  the  said  eight  persons  in  favour  of 
the  said  third  proposition,  but  the  Deponent  says  no  entry  was  made  in  the  sa'd  book 
of  proceedings  touching  this  resolution  :  and  he  saitli,  that  in  consequence  of  the 
continued  i-emonstranceS'  made  by  the  said  Henry  James  Parsons,  Arthur  Atherley,  and 
this  Deponent,  against  the  illegality  as  well  as  the  injustice  of  such  an  application  of 
the  money,  another  resolution  was  proposed,  and,  as  he  verily  be'ieves, 
by  the  Defendant  William  Holmes,  to  •  the  following  effect:  "'"hat  the 
said  sum  of  £592  15s.  lid.  should  be  paid  over  to  the  Reverend 
James  Parsons,  William  Hohiies,  James  Hopkins,  and  John  Cole  Tompkins, 
for  the  purpose  of  paying  tlie  expense  incident  to  the  widening  of 
the  public  bridge  over  the  river  at  Arundel;  "  and  that  in  case  counsel  should  be 
of  opinion  that  the  Trustees  were  not  so  a.uthorized  to  dispose  of  the  money,  the  same 
should  be  disposed  of  in  such  manner  as  the  trustees  present,  or  the  major  part  of 
tlieni,  at  the  annual  meeting  in  the  month  of  December,  1829,  should  order,  and  which 
proposition  was  carried,  and  substituted  for  the  former  resolution,  and  entered  in 
the  said  book  of  proceedings ;  and  the  Deponent  does  not  recollect  any  division  on 
the  last^mentioned  resolution,  or  that  any  opposition  was  made  to  it  by  any  of  the 
trustees  present,  although  the  opinion  of  himself,  and  the  said  Henry  James  Parsons 
and  Artliur  Atherley,  remained  unchanged  :  and  the  [293]  Deponent  saitli  he  did  not 
oppose  the  last-mentioned  resolution,  because  it  oft'ered  the  only  chance  of  recovering 
tlie  money  voted  away  by  the  previous  resolution,  for  what  he  conceived  to  be  the 
legitimate  object  of  the  fund  :  And  he  further  saitli,  that  it  was  ]3roposed  that  Mr. 
Atherley  and  himself  should  be  two  of  the  persons  to  whom  the  money  should  be  paid 
over,  but  they  refused  to  aecede  to  such  proposal :  that  at  the  said  meeting  of  the  21st 
of  Dec.  1829,  t'he  case  at  the  meeting  of  the  11th  of  December,  1828,  directed  to  be 
prepared  for  the  opinion  of  counsel,  was  produced,  with  the  opinion  and  f"rtlier 
opinion  of  Mr.  Tinney  thereon  ;  that  there  was  considerable  discussion  on  the  contra- 
dictory opinions  of  Mr.  Tinney,  but  he  does  not  recollect  whether  any  specific  proposi- 
tion was  made  at  tliis  meeting  touching  the  disposition  of  any  part  of  the  said  surplus 
fund  ;  that  he  was  present  at  the  meetings  of  the  trustees  of  the  said  Bank,  on  the  13th 
of  December,  1830,  and  the  20tli  of  December,  1830  ;  that,  as  apjiears  by  the  book  of 
])roceedings,  sixteen  trustees  attended  the  said  firet^mentioned  meeting,  namely,  the 
Keverend  Mr.  Cartwright,  the  Reverend  Mr.  Hardy,  the  Reverend  Mr.  Tierney,  the 
Reverend  Mr.  Marden,  Messrs.  Willi  lu  Holmes,  Richard  Holmes,  Watkins,  Tomp- 
kins, Hopkins,  Henty,  Calhoun,  Lear,  Fletcher,  Everslied,  Salter,  and  Blanch,  and 
that,  as  appears  by  the  said  book  of  proceedings,  eighteen  trustees  attended  the  said 
meeting  of  the  20th  of  December,  1830,  namely,  the  Reverend  Mr.  Tierney,  the- 
Reverend  Mr.  Marden,  the  Reverend  Mr.  Hardy,  Messrs.  Drewitt,  S.  Everslied,  Hobl>8, 
T.  Constable.  Bartholomew,  Blanch,  (i.  Constable.  Wardroper.  Shoesmitli,  Tompkins, 
Wilson,  Ho]i-[294]-kins,  Lear,  Henty,  and  Calhoun  :  that  at  both  the  said  meetings 
the  Complainants  Jeremiah  Lear  and  Mr.  Henty  (but  whether  it  was  the  Complainant 
Henty  or  not  this  Deponent  cannot  say,  for  the  reason  mentioned  in  the  Deponent's 
answer  to  the  first  interrogatory)  objected  to  the  application  of  the  said  surplus  fund 
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to  tJie  purposes  to  which  the  Defendants  proposed  to  apply  it  ;  that  Deponent  does  not 
recollect  what  ]jarticularly  was  said  hy  any  of  the  Defendants  touching  the  swiid 
surplus  fund  or  the  application  thereof  at  the  sa.id  meetings;  that  at  the  meeting, 
held  on  the  11th  of  December,  1828,  tiie  said  Arthur  Atherley  and  the  Defendant 
Henry  James  Parsons  did,  in  the  presence  and  hearing  of  this  Deponent,  and  in  the 
presence  and  hearing  of  the  Defendants  William  Holmes  and  James  Hopkins,  object 
tO'  and  remonstrate  against  such  application  of  tJie  surplus- stock  of  the  Society,  as  in 
the  pleadings  of  the  said  cause  mentioned,  and  did  contend  that  such  application 
was  illegal  and  unjust:  but  he  does  not  remember  what  was  said  by  the  said  two 
Defendants  in  answer  thereto  :  that  at  a  meeting  of  the  said  trustees,  held  the  21st  of 
December,  1829,  objections  were  likewise  urged  against  the  proposed  application  of 
such  surplus  stock,  that  the  Deponent  did,  at  the  said  last-mentioned  meeting,  object, 
as  he  always  had  objected,  to  the  said  proposed  application  of  the  same,  and 
suggested  that  as  the  resolution  of  the  11th  of  December,  1828,  contained  only  a  con- 
ditional appropriation  of  the  money,  and  allowed  the  then  meeting,  in  a  certain 
condition,  to  dispose  of  it  otherwise,  the  trustees  of  the  Bank  still  possessed  a  power 
over  the  same,  and  might  then  order  it  to  be  otherwise  applied  :  to  which  suggestion 
the  Defendant  William  Holmes  replied,  [295]  that  the  resoh;tion  of  the  11th  of 
December,  1828,  gave  such  conditional  power  to  a  meeting  tO'  be  held  in  November, 
1829,  but  that  not  having  met  until  December,  they  were  too  late  ;  to  which  the  Depon- 
ent replied,  it  was  unfair  toi  take  advantage  of  a  clerical  error  which  had  occurred  in 
consequence  of  an  alteration  in  the  rules,  and  that  it  was  well  known  that  though 
November  was  specified  in  the  resolution,  it  was  only  intended  to  designate  the  next 
general  annual  meeting  of  the  trustees. 

Charles  Street,  onei  of  the  clerks  in  the  banking-house  of  Messrs.  Hopkins,  Drewitt., 
and  Wyatt,  of  Arundel,  deposed,  that  James  Hopkins,  one  of  the  said  firm,  is  the 
treasurer  of  the  Arundel  Provident  Bank,  that  the  said  banking-house,  in  consequence 
as  he  Mieves  of  an  order  from  the  trustees  of  tlie  said  Provident  Bank,  received,  on 
the  30th  day  of  December,  1828,  a.  Government  debenture  for  the  sum  of  £645  :  that, 
in  pursuance  of  a  resolution  of  the  said  Provident  Bank,  agreed  to,  as  he  has  been 
informed  and  telieves,  at  a.  general  meeting  of  the  trustees  of  the  said  Provident 
Bank,  holden  on  the  11th  day  of  December,  1828.  the  sum  of  £50,  part  of  the  amount 
of  the  said  debenture,  was  placed  to  the  account  of  the  trustees  of  the  Arundel 
School:  that  the  said  sum  of  £645,  the  amount  of  the  debenture,  was  placed  to  the 
account  of  all  the  above-named  Defendants,  at  the  time'  it'  was  so  paid  into  the  said 
banking-house :  and  after  the  transfer  of  £50  to-  the  account  of  the  trustees  of  the 
Arundel  School  as  aforesaid,  the  sum  of  £595  remained  to  the  credit  of  all  the  said  De- 
fendants, until  the  9th  day  of  March.  18-'il,  when  the  sum  of  £592  15s.  lid.,  part  of  the 
said  £595,  was  transferred  from  the  account  of  the  said  [296]  Defendants  and  placed 
tO'  the  separate  account  of  tlie  said  Defendant  William  Holmes,  at  the  said  banking- 
house,  for  the  purpose  of  paying  the  expense  incident  tO'  tJie  widening  of  the  public 
bridge  over  the  river  Arun,  asi  this  Deponent  verily  believes,  and  as  is  stated  in 
a  receipt,  dated  the  said  9th  day  of  March,  given  tO'  the  said  James.  Hopkins,  by  the 
said  Defendant  William  Holmes,  under  his  hand,  for  tlie  said  sum,  of  £592  15e.  lid., 
and  left  at  the  said  banking-house:  and  that  the  sum  of  £2  4s.  Id.,  the  remaining 
part  of  the  said  (jovernment  debenture,  still  remains  to  the  credit  of  all  the  said 
Defendants  in  the  said  banking-house. 

The  following  admissions,  entei-ed  into  by  the  Plaintiffs  and  Defendants  in  the 
cause,  were  read  at  tlie  hearing. 

That  the  document  marked  with  the  initials  of  Edward  Hillier  and  Edward 
Blackmore,  in  their  respective  hand-writing,  numbered  1,  shall  be  received,  witliout 
further  proof,  as  the  original  case,  and  additional  case,  stated  for  the  opinion  of 
counsel,  and  as  the  opinions  thereon,  respectively  bearing  date  the  29th  day  of 
October,  1829,  and  14th  day  of  Novembe'r,  1829,  refei'red  to  in  the  schedule  to  the 
answer  of  the  three  first-named  Defendants ;  and  tliat  tlie  same  were  laid  before 
William  Henry  Tinney,  Esq.  ;  and  that  the  opinions  thereon  are  his  opinions:  and 
that  such  opinions  and  the  signatures  thereto,  are  severally  of  the  hand-writing  of 
the  said  W.  H.  Tinney,  as  set  forth  in  the  answer  of  the  tliree  fii-st  above-named  Defen- 
dants. 

That  the  several  documents  signed  witli  the  same  initials,  and  niuubered  2.  .3, 
4,  5,  and  6,  are  [297]  true  copies  of  the  notices  referred  to  in  the  said  schedule, 
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from  the  actuai-j-  of  the  Society,  for  the  meetings  holdeii  on  the  13th  Novtiulier,  1828, 
27th  November."l828,  11th  December,  1828,  21st  December,  1829,  aud  2()tli  December, 
1830,  and  whicli  were  forwarded  to  the  trustees  or  managers  of  the  said  society  for 
tJie  several  meetinjJTs  respectively,  and  that  the  same  were  so  forwarded  in  the  visual 
modt  of  forwarding  such  like  notices. 

That  the  rules  of  the  society,  set  forth  in  a  book,  purporting  toi  be  printed  in  tlie 
year  1818,  and  the  rules  of  tlie  society,  set  forth  in  a  book,  purporting  to  be  printed 
in  the  year  1824,  and  the  rules  of  the  said  society,  set  fortli  in  a,  book  purporting 
t«  be  printed  in  tlie  year  1829  (all  referred  to  in  the  said  schedule  tO'  the  said  answer), 
and  marked  witli  the  like  initials,  and  numbered  7,  8,  and  9,  were  respectively  the 
rules  of  the  said  society  and  were  duly  constituted  such  rules  according  to  law  ;  and 
that  the  latter-mentioned  rules  were  and  are  comprised  in  the  rules  signed  by  the 
under-mentioned  solicitors,  as  well  as  by  the  clerk  of  the  pe.ace  of  the  county  of 
Sussex,  and  were  duly  certified  and  allowed  by  John  Tidd  Pratt,  Esq.,  the  barrister 
duly  appointed  for  tliat  purpose,  and  were  duly  signed,  enrolled,  and  registered  by 
the  said  clerk  of  the  peace,  in  pursuance  of  tlie  act  of  parliament  in  that  case  made 
and  provided  at  the  several  times  and  datesi  specified  on  the  enrolment  thereof,  and 
that  the  copy  of  such  enrolment,  marked  with  the  aforesaid  initials,  shall  be  taken 
as  a  true  copy  of  such  enrolment,  without  further  proof. 

That  the  names  of  Thomas  Henty  and  Jeremiah  Lear,  entered  in  the  list  of  the 
trustees,  contained  [298]  in  the  books  numbered  7,  8,  and  9,  are  two  of  the  pl-iintiffs 
in  the  cause:  that  the  list  printed  in  the  said  book,  numbered  9,  is  ai  true  copy  of  & 
list  purporting  to  be  the  names  of  the  trustees  of  the  said  society,  entered  in  their 
minute-book  on  the  27th  day  of  November,  1828. 

That  notices  of  the  meetings  of  tiie  said  trustees  of  the  said  society  were  from 
time  to  time  sent  to  the  said  plaintiffs,  Thomas  Henty  and  Jeremiah  Lear,  by  the 
actuary  of  the  said  society,  and  that  the  said  Plaintiff,  Thomas  Henty,  attended  and 
acted  as  a  trustee  of  the  said  Society,  at  the  several  meetings  of  the  tr.'stees,  held  the 
13th  March.  1827,  21st  December,  "l829,  13th  December,  1830,  and  20th  December, 
1830. 

That  the  Plaintiffs,  Robert  French  aud  John  Lear,  are  respectively  depositor.^  in 
the  Arundel  Provident  Bank. 

That  the  minute-book  of  tlia  said  society,  commencing  in  the  year  1818,  and 
continued  from  thence  to  the  year  1831,  (which  minute-book,  so  far  as  respects  the 
several  orders  and  resolutions  entered  therein,  it  is  agreed  shall  be  admitted  in 
evidence  in  the  cause,  in  like  manner  as  if  the  same  had  been  duly  proved,)  contains 
the  several  proceedings,  orders,  and  resolutions,  which  have  been  from  time  to'  time, 
had,  made,  and  passed,  at  the  several  meetings  of  the  trustees  of  the  said  society, 
at  which  the  same  purport  to  have  been,  had,  made,  and  passed. 

That  the  application  of  the  surplus  funds,  as  proposed  at  the  meeting  of  the  11th 
of  December,  1828,  was  objected  to  by  the  plaintiff  Thomas  Henty,  at  the  meeting 
of  the  21st  December,  1829,  and  by  the  said  Thomas  Henty  and  Jeremiah  Lear,  [299] 
at  the  meeting  of  the  13th  and  20th  December,  1830. 

That  the  two'  several  documents,  maiked  with  the  said  initials  of  the  said  Edward 
Blackmore  and  tlie  said  Edward  Hillier,  numbered  respectively  10  and  !  1,  (described 
in  the  said  schedule  tO'  the  said  answer,)  are  respectively  the  letter  (dated  17th 
Decemlser,  1830,)  and  receipt  (dated  9th  March,  1831,)  of  the  said  Defendant  William 
Holmes  :  and  that  the  na.me  "  W.  Holmes  '"  subscribed  thereto  respective!/,  is  of  lie 
hand-writing  of  the  said  Defendant  William  Holmes;  and  that  the  sum  of 
£592  15s.  lid.,  mentioned  or  referred  to  in  the  said  receipt,  is  the  sinie  sum  as.  is 
mentioned  in  the  pleadings  of  this  cause,  and  admitted  by  the  said  William  Holmes 
to  have  been  received  by  him. 

Tlie  minute  book  contained  an  entry  of  the  resolutions  in  question  for  the  ap- 
propriation of  the  fund. 

The  Case  and  opinions  referred  to  in  the  Admissions  were  as  follow  : 

Case. 

Herewith  left  is  the  act  to  consolidate  and  amend  the  laws  relating  to  Savings' 
Banks,  9th  Geo.  IV.  c.  92,  to  the  22d  section  of  which  your  attention  is  particularly 
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itqiietited,  beeause  it  is  as  to  the  iipiiropriatidii  of  tiie  surplus  fund  in  that  section 
uieutioned  that  your  opinion  is  requested. 

Herewith  also  left  are  the  rules  and  regulations  of  the  Arundel  y.aviiigs'  Hank, 
under  wliieli  the  surplus  created  was  in  existence  at  the  passing  of  tlr.it  act.  by  which 
rules  and  regulations  you  will  [300]  perceive  there  is  no  provision  for  the"  appro- 
priation of  the  surplus  fund. 

Hereto  annexed  is  a  copy  of  the  order  made  by  the  trustees  or  managers,  for  the 
disposal  of  the  surplus,  at  their  meeting  holden  for  the  purpose  of  making  the  order 
agreeabh'  to  the  act. 

Ci)py  order  annexed- 

'  From  the  Arundel  Provident  Bank  of  proceedings,  1 1th  December,  1828. 

'  That  the  sum  of  £100  be  retained  for  or  towards  tlie  future  purposes  and 
management  of  this  Bank. 

'  Tliat  the  sum  of  £50  be  paid  for  arrears  of  rent  and  firing  to  the  fund  of  the 
Arundel  School. 

'  That  the  remaining  sum  of  £592  15s:.  lid.  he  paid  over  to  the  Reverend  Henry 
James  Parsons,  William  Holmes,  James  Hopkins,  and  J  C.  Tompkins,  for  the 
purpose  of  paying  the  expense  incident  to  the  widening  the  public  bridge 
over  the  river  at  Arundel,  the  same  lieing  now  botli  narrow  and  dangerous, 
accidents  having  arisen  thereon  ;  and  that  in  case  counsel  be  of  opinion  that 
the  trustees  are  not  so'  authorized  to  dispose  of  the  money  that  the  same  be 
disposed  of  in  such  manner  as  the  trustees  and  managers  present,  or  tlie 
major  part  of  them,  at  the  annual  meeting,  in  the  month  of  November,  1829, 
shall  order. 

'  That  a  case  for  tJie  opinion  of  counsel  be  prepared  and  submitted  to  the  standing 
committee  to  be  settled  by  them. 

■  That  the  treasurer  do'  withdraw  the  whole  of  the  surplus  sum  of  £752  15s.  lid., 
and  do  [301]  dispose  of  it  according  to  the  preceding  resolutions.' 

With  respect  to  the  order  for  dispo.sing  of  the  remaining  sum  of  £592  15s.  lid., 
so  much  of  it  as  required  the^  payment  of  the  sum  over  to  the  Reverend  H.  J.  Parsons, 
W.  Holmes,  James  Hopkins,  and  John  Cole  Tompkins,  was  carried  into  effect  im- 
mediately after  the  order  was  made.  The  sum  of  £592  15s.  lid.  now  remains  in 
their  hands. 

Your  opinion  is  requested  whether  they  can  safely  apply  the  money  for  the  pur- 
pose mentioned  in  the  order  :  or  in  other  words,  whetiier  the  trustees  or 
managers  had  authority  io-  make  the  order. 

Opinion. 

Lincoln's  Inn,  29th  Oct.  1829. 

I  am  of  opinion  that  Messrs.  Parsons,  Holmes,  Hopkins,  and  Tompkins,  cannot 
safely  apply  the  sum  of  £592  15s.  lid.  to  the  purpose  directed  by  the  order  of  the 
11th  Decemter,  1828.  I  think  the  trustees  and  managers  had  not  au+hority  to  make 
tlie  order  for  such  application. 

The  trustees,  and  managers,  or  some  of  them,  are  probably  liable  to  contribute  tO' 
the  expenses  of  the  repairs  and  even  the  widening  of  the  public  bridge.  At  all  events, 
the  trustees  and  managers  resident  in  or  near  Arundel  would  leceive  benefit  from  the 
proposed  application,  comtraiy  to  the  second  rule,  and  indeed  contrary  to  tlie  act, 
9tli  Geo.  IV.  c.  92, -s.  6,  as  well  as  to  tlie  original  act  of  57th  Geo.  III.  c.  130,  s.  3.  A 
further  difficulty  occurred  to  me  whicli  the  question  put  has  not  made  it  necessary 
for  me  to  consider.  The  present  Institution  was  of  course  established  under  [302] 
the  act,  57tli  Geo.  III.  c.  130  ;  now  the  first  section  of  that  act  speaks  of  Societies 
established  only  for  the  lienefit  of  the  depositors.  Under  tliat  act  an  application  of 
the  surplus  fund  to  a  purpose  wholh'  foreign  from  the  objects  of  the  Society  would 
have  been  questionable.  That  act  is  repealed,  and  the  22d  section  of  the  act  9th 
Geo.  IV.  c.  92,  seems  to  give  a  discretionary  power  of  application  to  the  trustees  and 
managers,  so  that  they  do  not  derive  anj-  benefit  from  the  appropriation.  It  may 
yet  deserve  consideration  whetiier  the  trusteies  should  consider  an  application  not 
l^eneficial  to  any  of  the  depositors,  as  a.  fit  and  proper  appropriation  of  the  surplus 
of  the  depositors'  fund.  On  comparison  of  the.  2nd  section  of  the  act  9th  Geo.  IV.  c. 
92,  with  the  1st  section  of  the  57th  Geo.  III.  c.  130,  a  slight  variation  of  expression 
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with  respect,  to  the  objects  of  a  Saviiifis'  Hank  Iiistitvition  occurs.  I  throw  thit;  out 
merely  for  the  consiideration  of  the  trustees  and  managers,  not  having  thought 
it  necessary  to  arrive  at  a  conclusion  upon  it.  W.  H.  Tinnet. 

Further  C.\se. 

There  is  no  foundation  for  the  presumption  that  any  of  the  trustets  ur  managers 
are  liable  to  widen  the  bridge. 

Several  of  the  trustees  and  managers  were  and  are  depositors,  so  that  the  dis- 
tiibution  of  tlie  surplus  amongst  either  the  former  or  present  depofitors  would  be 
in  direct  violation  of  the  second  rule ;  besides,  as  it  should  seem  in  opposition  to 
the  spirit  of  both  the  acts  of  parliament,  as  tJie  former  one  limits  the  amount  of 
interest,  and  tlie  [303]  latter  (because  it  was  before  too  much)  lessen"  and  limits  it. 

No  English  coin  could  be  found  small  enough  to  repay  the  difference  to  any  of 
the  trustees  and  managers  for  the  benefit  tliey  would  derive  from  thi^-  money  being 
iV]>plied  to  the  repairs  of  the  bridge,  (but  the  order  is  "  widen,"  and  tliere  is  no 
intention  to  apply  it  towards  repaii-s,)  and  tJie  application  ol  iha  money  to  the 
discharge  of  the  National  Debt,  where  it  is  to  ga,  (of  course  to  the  benefit  of  the 
trustees  and  managers  contrary  to  their  second  rule,)  unless  it  be  otherwise  disposed 
of  by  their  order,  respecting  which,  vide  the  mistake  in  the  order  of  the  mention 
of  the  montli  of  November,  and  the  act  which  directs  the  montli  of  December. 

In  case  you  should  still  remain  of  opinion  that  tJiis  money  cannot  be  applied 
towards  widening  Arundel  bridge,  be  pleased  to  point  out  what  other  safe  mode  the 
trustees  (in  whose  names  it  is  noAv  placed)  can  adopt  to  dispose  of  the  monej'. 

Further  Opinion. 

Lincoln's  Inn,  lith  Nov.   1829. 

On  reconsideration  of  the  acts,  and  being  assured  that  the  trustees  and  managers 
are  not  in  any  maimer  liable  to  widen  the  bridge  in  question,  I  think  thei  objection, 
and  doubt  I  made  tO'  the  ])roposed  application  of  tlie  money  are  not  tenable. 

My  chief  reasons  are,  that  a  mere  public  accommodation  is  not,  I  think,  a.  personal 
benefit  to  tiie  trustees  witliin  the  meaning  O'f  the  acts  and  of  tlie  rules  :  and  that  by 
the  act.  1st  Geo..  IV.  c.  83,  s.  13,  it  w\as  expressly  provided  that  a.ny  increase  in  tlie 
stock,  beyond  the  stipulated  rate  of  interest,  should  [304]  be  applied  and  disposed  of 
amungst  tlie  depo'siturs,  as  the  trustees,  at  a  meeting,  etc.,  sliould  tliink  fit  and  proper. 

The  new  act,  in  making  the  power  general,  I  think,  repeals  the  restriction  ;  and 
therefore  the  application  need  not  be  for  the  benefit  of  tlie  depositors. 

I  cannot  determine  wlietlier  the  meeting,  at  which  tJie  order  was  made,  wa.s  a 
regular  general  meeting,  witliin  the  flth  Geo.  IV.  c.  92,  s.  22.  The  rules  and  reguhv 
tions  furnished  to  me  contain  nothing  about  the  convening  of  a  genei  al  meeting. 

I  presume  the  meeting  was  regular  ;  and  am  inclined  to  think  that  if  it  was 
according  to  the  practice,  and  especially  upon  due  notice,  within  rule  26,  it  would  be 
sufRcient. 

I  do  not  see  tlie  force  of  the  observation  about  the  mistake  of  November  for 
December  in  the  order.  I  have  not  met  with  anytliiug  in  the-  acts  requiring  tlie 
meeting  to  be  in  December.  W.  H.  Tinnet. 

Then  followed  copies  of  the  notices  for  calling  general  meetings  of  the  Society, 
and  of  the  rules  and  regulations  of  the  Society,  with  the  names  of  the  tiustees. 

These  notices  were  numerous,  but  almost  all  of  tJiem  in  nearly  the  same  terms. 
The  following  was  one  addre.ssed  to  Mr.  Holmes,  upon  the  subject  in  question  : 

Arundel  School,  Uth  Dec.  1830. 

Sir  :  A  general  meeting  of  the  trustees  of  tlie  Arundel  Sa,vings'  Bank  will  be  held 
at  this  place  on  Monday,  the  20th  instant,  at  one  o'clock,  for  the  purpose  of  con- 
sidering whetlier  another  case  [305]  should  be  submitted  to  counsel,  relative  to>  the 
appropriation  of  the  sum.  of  £592  15s.  lid.,  which  was  fornierly  placed  in  the  hands 
of  trustees  for  the  widening  of  Arundel  bridge,  and  whether  the  report  of  the  com- 
mittee concerning  tlie  descriiition  of  persons  in  future  to*  be  allowed  to  becO'Uie 
depositors  in  this  Bank  shall  be  adopted.  Your  attendance  is  very  earnestly  re- 
quested. Sir,  your  most  obedient  servant,  Geo.  Bidul's,  Acuiary. 
W.  Holmes,  Esq.,  Arundel. 
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Tliei  rules  and  repulations  of  tlie  Society,  printed  in  the  years  1S18,  1824,  and 
1829,  with  tlie  names  of  the  trustees. 

The  letter  aiid  receipt  of  the  Appellant  mentioned  in  the  admissions  were  as 
follows:  tO'  Messrs.  Hopkins  and  Co.,  Bankei-s,  Arundel,  and  to  Mr.  James 
Hopkins,  the  Treasurer  to  the  Anindtl  Savings'  Bank. 

Brookfield,  18tli  Dec.  18:i0. 

Gentlemen,*  hi  consequence  of  a  letter  from  the  actuary  of  the  above  Bank, 
addressed  to  the  trustees,  calling  a,  general  meeting,  for  the  purpose  of  considering 
whether  anotlier  case  shall  be  submitted  to  counsel  relative  to  the  apjiropriation  of 
the  sum  of  .£592  15s.  lid.  now  in  your  hands  as  bankers,  placed  tliere  in  the  names 
of  trustees  for  the  widening  of  Arundel  bridge',  it  is  my  duty,  as  bridge-warden  for 
tlie  present  year,  to'  inform  you,  that  tliat  sum  oif  money  is  already  irrevocably  ap- 
pr(i-[306]-priated,  according  to  tlie  provisions  of  the  act  of  parliament  tor  disposing 
of  it. 

On  the  perusal  of  thei  9tli  Geo.  IV.  cap.  92,  sec.  22,  and  the  order  of  the  trustees 
of  the  11th  December,  1828,  you  will  find  this  to  be  tlie  case  ;  and  by  thi  subsequent 
correspondence  between  the  committee  of  the  last  year  and  the  National  Debt  Office, 
contained  in  the  book  of  proceedings  (of  the  Savings'  Bank),  you  will  also  discover 
that  tliose  whoi  represent  the  National  Debt  Office  are  satisfied  of  the  legality  and 
propriety  of  the  mode  in  which  the  money  has  been  appropriated  ;  and  if  they  were 
not  so  satisfied,  it  would  be  for  them,  and  not  the  trustees-  of  the  Sa\)ngs'  Bank,  to 
dispute  the  propriety  of  its  appropriation. 

You  are  probably  aware  that  (after  tlie  meetings  in  the  twO'  past  year?  approving 
of  the  mode  of  appropriating  this  money  and  refusing  unanimously,  save  one,  the 
further  consulting  of  counsel  on  the  subject)  at  tlie  annual  meeting  of  the  present 
year,  an  anonymous  statement  or  case  of  the  most  slanderous  and  deceitful  nature 
on  this  subject  was  produced  and  read,  and  tliat  the  opinion  of  Mr.  Pratt,  founded 
on  such  statement,  was  alsoi  read  ;  that  Mr.  Pratt  should  have  been  soi  much  misled 
atj  to  have  been  induced  tO'  give  such  an  opiniwi,  every  public  good  man  may  regret. 
The  opinion  states  that  the  money  should  have  been  distributed  ainiongst  the  de- 
positors. 

No.w  the  second  rule  of  the  Savings'  Bank  was  that,  no  trustee  or  other  person, 
having  any  control  in  tlie  management  of  this  institution  (except  the  Llcrk),  should 
derive  any  benefit  therefrom,  and  many  of  the  trustees  (amongst  them  the  collector 
[307]  O'f  the  Customs  at  this;  port)  were  depositors  tO'  a  very  considerahle  amount  ; 
so  that  the  manner  in  which  Mr.  Pratt  says  the  surplus  money  should  have  been 
distributed  is  clearly  wrong,  and  by  reference  to  the  regularly  distributed  Statutes 
you  will  find,  not  only  that  section  8,  which  he  alludes  to  in  his  opinion,  was  a  clause 
copied  from  the  first  act  of  parliament,  passed  before  anj'  surplus  fund  existed,  and 
therefore  could  not  possibly  apply  tO'  that  fund. 

It  was  the  intention  of  tlie  narrow-minded  gentleman,  who  drew  the  last  act,  that 
the  surplus  money  should  go  to  the  depositors-,  yet  tlie  more  liberal  nnnd  of  Parlia- 
ment directed  otherwise  ;  and  this  is  most  miraculously  made  manifest  by  the  appear- 
ance of  the  word  "  distributed  "  in  the  marginal  note  of  tlie  a.bove-nieutioned  section 
22,  directing  tlie  appropriation  of  the  surplus  money,  and  its  omission  in  the  body  of 
the  clause,  wherein  the  word  "  appropriate  "  only  is  tO'  be  found. 

To  have  distributed  tliis  money  amongst  the  depositors  would  have  been  to  have 
appropriated  it  in  direct  opposition  to-  tlie  second  rule  of  the  Society,  and  con- 
sequently in  direct  opposition  to-  tlie  acts  of  parliament. 

It  would  have  also  been  in  direct  opposition  to-  that  rule  to  have  allowed  the 
money  to  have  been  applied  for  the  reduction  of  the  National  Debt  for  which  it 
would  have  gone  but  for  this  rule,  and  tlie  verj'  proper  order  of  the  trustees  for  other- 
wise appropriating  it,  because  the  trustees  would  or  might  have  derived  a  pecuniary 
benefit  in  the  discharge  or  reduction  of  the  National  Debt. 

It  was  under  these  difficulties,  and  after  it  had  [308]  at  two  previous  meetings  of 
the  trustees  been  stated  that  an  intention  of  proposing  a-  mode  for  appropriating  this 

*  This  letter  contains  tiie  substance  of  the  Appellant's  argument  on  hearing 
the  appeal. 
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surplus  money,  in  the  absence  of  any  other  proposal  from  any  other  trustees,  would 
be  proposed  by  me,  (and  this,  as  well  as  the  manner  of  the  appropriation,  was  com- 
municated to  most  of  the  trustees  who'  attended  those  meetings,)  that  I  did  propose 
that  tliis  "  surplus  money  should  be  appropriated  for  the  purpose  of  paying  the 
expense  incident  to  the  widening  of  the  public  bridge  over  the  river  at  Arundel, 
accidents  having  arisen  thereon." 

This  appropriation  of  tlie  money,  that  very  able  and  conscientious  King's  counsel, 
W.  H.  Tinney,  Esq.,  informed  the  trustees  (tliey  not  l>eing  able  tO'  widen  the  bridge) 
was  a  proper  a])plic.%tio'n  of  the  money  according  tO'  the  last  passed  act  of  ]iarliament 
for  appropriating  it. 

And  he  gives,  as  his  reason,  that  "  the  mere  public  acconimodation  was  not  a 
l)ersonal  benefit  to  the  trustees,  within  tlia  meaning  of  the  acts,  and  of  the  rules ;  and 
that  the  previous  acts,  by  which  the  depositors  were  more  benefited,  were  repealed 
by  the  last  act,"  and  he  might  have  added,  because  the  last  act  was  passed  principally 
to  lessen  the  interest  on  the  deposits  and  other  benefits  to  tlie  depositors,  which 
certainly  is  directly  in  opposition  to  the  notion  that  they  were  tO'  be  benefited  by  the 
receipt  of  the  surplus  money,  especially  so  far  as  the  clause  for  so  appropriating  it 
was  repealed  by  that  .^ct. 

It  is  the  duty  of  trustees  of  public  monies  to  dispose  of  them  not  only  for  public 
but  jjermanent  purposes  ;  and  by  the  act  of  parliament  in  question  [309]  the  money 
is  directed  to  be  so'  applied,  in  case  the  rules  h.ad  not  already  disposed  of  it,  and  the 
trustees  did  not  discover  some  more  pressing  occasion  for  it. 

Personal  or  temporary  benefits,  such  as  clothing  or  food  for  the  poor,  however 
desirable  at  any  moment,  is  not  a  proper  appropriation  of  this  money;  if  so  appro- 
piriated  it  would  be  in  charity  for  a  personal  and  temporary,  and  not  a  public  and 
permanent  purpose,  which  this  act  clearly  contemplates. 

We  have  all  a  right,  and  it  is  our  duty  as  well  as  our  plesiSiUre,  toi  put  our  hands 
in  our  pocket  for  charitable  purposes,  but  the  public  money  must  be  applied  for  public 
and  permanent  purposes  for  all  his  Majesty's  liege  subjects,  not  alone  for'  A.  B.  and 
C. ;  and  wliether  it  be  so'  applied  at  Arundel,  or  at  Charing  Cross,  it  is  equally  for  all 
his  Majesty's  liege  subjects.  Well  would  it  have  been  for  the  kingdom  at  large  if  ail 
the  surplus  money  of  the  Savings'  Banks  had  been  disposed  O'f  for  similar  benefits, 
each  in  its  immediate  neighbourhood.  I  will  instance  one  more  to  our  own,  namely, 
by  tlie  apjiropriation  of  the  surplus  money  of  the  Pulboro'  Savings'  Bank,  on  Hardham 
Causeway  (its  immediate  neighbourhood),  all  his  Majesty's  liege  subjects  would  have 
been  allowed  to-  pass  at  all  times  ;  which  is  not  the  case  now :  and  is  there  any  man 
who  will  say  that  the  money  being  approipriated  for  that  purpose  would  not  have 
been  better  applied  for  the  public  than  tlie  maimer  in  which  it  has  been  appropriated, 
in  which  the  public  have  derived  no  benefit  whatever] 

On  the  day  of  the  quarterly  meeting  of  the  committee  of  trustees,  in  June  last, 
the  comptroller  of  [310]  tlie  Customs  of  this  port  (one  of  the  committe©)  mentioned 
that  the  collector  of  the  Customs  had  in  very  strong  terms  reprobated  the  manner  in 
which  the  surplus  money  liad  been  appropriated,  and  also  stated  that  the  collector 
had  said  that  the  trustees  would  act  rascally  if  they  did  not  .illow  him,  as  an  original 
depositor,  to  participate  in  the  distribution  of  the  surplus  money.  If  they  had  done 
so,  in  my  judgment,  they  would  have  acted  most  grossly. 

This  is  mentioned  merely  to  show  how  much  the  collector  of  the  Customs  was  mis- 
taken, when,  in  addressing  tlie  trustees  at  the  last  meeting,  he  personally  asserted 
himself  to  be  totally  disinterested,  and  asserted  tjiat  I  was  greatly  interested  :  now 
the  collector  was  a  large  depositor,  and  I  no*  depositor  at  all ;  on  the  contrary,  in 
widening  the  bridge  in  the  manner  proposed,  I  shall  personally  experience  a  pecuniary 
disadvantage  of  about  £200,  which  I  shall  be  compensated  for  only  by  the  recollection 
that  I  may  have  tended  greatly  to  tlie  convenience  of  the  public  and  my  neighbours, 
amongst  them  the  collector  himself,  who  must  daily  cross  the  bridge,  or  give  up  his 
place  in  the  Customs. 

The  estimate  of  widening  the  bridge  exceeds,  by  near  £200,  tlie  money  to  be 
paid  me  for  completing  it ;  and  I  have  neither  the  means  of  enforcing,  or  tlie  inten- 
tion of  seeking  for,  any  remuneration  for  this  additional  expenditure.  Perhaps 
tliis  fact  bedng  known  to  the  gentlemen,  who  think  tliis  money  wrongly  applied,  and 
who  have  now  again  agitated  this  question,  for  reasons  best  known  to  themselves,  it 
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may  be  satisfactory  to  tliem  :  however,  be  it  so  or  not,  tlie  money  will  be  applied  [311] 
agreeably  to  the  orders  of  tlie  trustees,  the  law  of  the  land,  and  the  act  of  parliament, 
as  soon  as  practicable ;  and  in  tlie  mean  time  I  take  leave  to  communicate  to  those  who 
think  themselves  injured,  or  interested  in  the  money,  or  that  it  is  misappropriated, 
that  I  am  more  than  read}'  to  meet  them  before  the  Chancellor,  or  any  other  tribunal 
on  earth  whicli  they  niay  think  proper  to  resort  to.  The  more  openly  and  the  more 
fully  (if  openly  and  with  truth  and  candour)  this  subject  be  discussed,  the  more 
agreeable  to  me ;  and  after  tlie  many  malicious  insinuations  against  the  Arundel 
inhabitants,  respecting  the  appropriation  of  this  mo^ney,  especiallj^  that  they  v.ere 
going  tO'  ease  tliemselves  of  a  burthen  by  appropriating  it  for  the  repair  of  the  i)ridge, 
when  it  was  never  intended  toi  have  been  so  applied,  but  for  widening  tlie  bridire  onlv. 
that  is,  adding  to  it,  and  thus,  by  the  increase  of  the  size  of  the  bridge,  increasing  the 
burthen  of  the  inhabitants,  it  will  not  be  just  or  honest  if  neither  a  public  opportunity 
be  given  them  of  meeting  their  opponents,  or  a  true  representation  of  the  case  3e 
made  where  it  has  been  partially  canvassed  and  grossly  misrepresented. 

You  will  be  pleased  to  receive  this  as  a  notice  not  to  part  with  the  money  but  for 
the  purpose  mentioned  in  the  order.  It  is  quite  proper  that  you  should  make  this 
communication  at  the  proposed  meeting  of  the  trustees  of  the  Savings'  Bank,  on  the 
20tli  instant,  wliere  you  have  my  authority  to  allow  the  actuary,  or  any  one  else,  to 
read  this  communication,  and  the  trustees  have  my  assent  for  making  what  use  of  it 
they  please. 

I  will  just  add,  that  I  am  a  little  surprised,  although  revolution  a  ry  movements 
are  just  now  [312]  most  fashionable,  at  the  one  here  attempted  :  and  I  would  ask  of 
the  trustees  wiiom  tliey  expect  to  obey  tlieir  orders  or  wishes  if,  after  their  orders  have 
been  repeatedly  made,  considered,  and  confirmed,  they  are  to  be 'revolutionized  by  the 
production  of  such  a  slanderous  case  as  the  one  produced  at  the  last  meeting,  or 
indeed  by  any  otlier  means. 

Obedience  to  orders,  or  compliance  with  rules,  can  only  be  expected  by  those  who 
are  consistent  in  forming  and  executing  tliem ;  and  it  is  not  because  s^oll^e  are  fickle 
and  changeable  that  all  should  be  expected  to  or  should  be  so. 

(Signed)         W.  Holmes. 
9tli  March,  1831. 

Received  of  Mr.  James  Hopkins  the  sum  of  five  hundred  and  ninet3'-two  pounds, 
fifteen  shillings,  and  eleven  pence,  the  sum  of  money  ordered  on  tlie  1 1th  day  of 
December,  1828,  by  the  trustees  of  the  Arundel  Provident  Bank,  for  the  purpose  of 
paying  tlie  expense  incident  to  the  widening  of  the  public  bridge  over  the  river  at 
Arundel. 

£592  15s.  lid.  ■  W.  Holmes. 

On  the  27tli  of  February,  1833,  the  cause  was  heard  before  the  Vice-Chancellor, 
when  his  honour  declared  tliat  the  application  of  any  part  of  tlie  surplus  trust-fund 
belonging  to  the  Arundel  Provident  Bank  in  the  pleadings  mentioned,  for  the  purpose 
of  widening  the  public  bridge  over  tlie  Arun  at  Arundel,  in  the  county  of  Sussex,  was 
a  misapplication  of  the  said  fund;  and  that  the  £696  7s.  7d  Bank  3- per  cent. 
Annuities,  standing  in  the  name  of  the  Accountant-General  of  tlie  said  Court,  in 
trust  in  the  said  cause,  and  the  sum  of  £20  17s.  lOd.  cash  in  the  Bank  placed  to  the 
credit  [313]  of  the  said  cause,  being  cash  arising  from  the  dividends  of  the  said  stoc's 
since  tlie  purchase  thereof,  belonged  to  tlie  said  Arundel  Savings'  Bank  ;  and  it  was 
ordered  that  the  said  £696  7s.  7d.  Bank  3  per  c«nt.  Annuities,  and  the  sum  if 
£20  17s.  lOd.  cash,  should  be  ti-ansferred  and  paid  to  the  said  James  Hopkins  the 
treasurer  of  the  said  Arundel  Provident  Bank,  and  for  tlie  purpose  aforesaid  the  said 
Accountant-General  was.  to  draw  on  the  Bank  in  the  usual  manner  ;  and  it  was  ordere'l 
that  it  sho'uld  be  referred  to  the  Master  of  the  said  Court  in  rotation,  to  tax  the  said 
Plaintiffs  their  costs  of  the  said  suit  up  to  tliat  time:  and  that  the  said  Defendants 
William  Holmes  and  James  Hopkins,  John  Cole  Tompkins,  and  Henry  James  Parsons, 
should  pav  to  the  said  Plaintiffs  what  should  be  taxed  for  such  costs  ;  and  tbe  said 
Court  did  not  tliink  fit  to  make  any  order  as  to  the  said  sum  of  £50  in  the  pleadings 
mentioned,  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  tliei  Court  as  there 
should  be  occasion.* 


*  In  pronouncing  the  decree  the  Vice  Chancellor  gave  hig  reasons  as  follows  : 
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[314]  Tliis  decree  was  siprned  by  the  Lord  Chancellor,  and  inrolled. 

[315]  The  Defendant  William  Holmes  appealed  against  the  order  of  tlie  26th 
November,  1831,  so'  far  as  it  [316]  directed  the  payment  O'f  the  money  into  Court, 
and  gfave  consequential  directions,  and  also  ajjfainst  the  [317]  decree,  except  as  toi  tliat 
part  of  it  which  declared  that  the  Court  did  not  think  ht  to  make  any  order  [318]  a,s 
to  tlie  sum  of  £50  in  the  pleadings  mentioned.  The  other  Defendants  did  not  concur 
in  the  appeal. 

[319]  For  the  appeal  the  Appellant  in  person. 

It  is  very  plain  that  what  has  been  done  cannot  be  supported.  The  act  9  G.  4. 
s.  22.  directed  tliat  within  sis  weeks  after  the  2Uth  November,  1828,  the  trustees  and 
managers  of  tile  different  savings'  banks  shall  ascertain  the  amount  of  their  increased 
funds  up  to  the  20tli  November,  1828,  and  shall,  as  soon  afterwards  as  conveniently 
can  be,  after  retaining  so  much  thereof  as  may  be  necessary  for  or  towards  the  future 
management  of  the  bank,  appropriate  the  same  in  the  manner  prescribed  by  these 
rules ;  or  if  no  provision  be  made  by  tlie  rules,  then  in  such  manner  as  the  trustees  or 
managers,  or  the  major  part  of  them,  assembled  at  any  general  meeting  to  be  convened 
according  to  the  respective  rules  and  regulations  of  sucli  savings'  banks  shall  tliink  tit 
and  proper.  The  first  question  is,  what  is  to  be  inferred  from  the  provisions  of  this 
act  of  parliament  as  to  the  destination  of  the  fund  in  the  event  of  the  rules  of  the 
savings'  banks  not  prescribing  at  all  or  affecting  the  question,  how  the  surplus  should 
be  applied.  Now,  in  order  to  construe  that,  it  appears  toi  me  necessary  to  consider 
several  other  clauses  which  are  contained  in  this  act  of  parliament.  The  act  directs, 
in  tlie  first  place,  that  tlie  surplus  which  should  accrue  after  the  20th  November,  1828, 
should  be  paid  tO'  the  commissioners  for  reduction  of  the  National  Debt;  and  that 
section  also  directs  that  it  shall  be  lawful  for  the  trustees  or  managers  to  require  and 
receive  from  the  commissioners,  for  the  purpose  of  the  institution,  any  sum  of  money 
equal  tO'  the  whole  or  any  part  of  the  principal  monies  which  may  have  been  dis- 
charged from  tlie  account  of  the  savings'  ba.nks.  Then,  by  tlie  forty-si.xth  section, 
it  is  directed,  that  for  tJie  more  effectually  ascertaining  from  time  to  time  the  actual 
and  progressive  state  of  tlie  several  savings'  banks,  the  trustees  shall  annually  cause 
a  general  statement  of  the  funds  tO'  be  jsrepared  u])  to  the  20th  November  in  each  year, 
shewing  the  balance  or  principal  sum  due  to  all  tlie  depositors  collectively  in  such 
savings'  banks,  and  a  statement  of  the  expense  incurred,  and  stating  in  whose  hands 
such  balance  shall  then  be  remaining.  And  tlie  forty-seventh  section  directs  that  the 
trustees  shall  cause  a  duplicate  of  such  annual  statement,  witli  a  list  of  the  trustees 
and  managers  of  such  institution  for  the  time  being,  to  be  publicly  exhibited  in  some 
conspicuous  part  of  the  office  or  place  where  the  deposits  of  such  savings'  banks  are 
usually  received,  for  the  information  of  iill  persons  making  deposits  therein.  And 
then  it  directs,  in  the  forty-eighth  section,  that  the  commissioners  shall  lay  accounts 
annually  before  parliament,  which  accounts  shall  be  of  tlie  gross  amount  of  all  sums 
received  and  credited,  including  interast,  and  of  all  sums  paid,  including  interest, 
from  a  given  day  to  a  given  day.  And  then,  by  the  fifty-ninth  section,  it  is  directed, 
amongst  other  things,  that  all  accounts  and  returns  sliall  be  made  in  such  form  and 
manner,  and  containing  such  particulars,  and  under  such  regulations  as  shall  from 
time  to  time  be  directed  by  the  commissioners. 

Now  it  appears  to  me  that  what  the  legislature  had  in  view  was  the  benefit  of  the 
jiarties  who  were  the  depositors  in  the  banks  :  that  is,  sO'  much  kept  in  view,  that,  by 
the  twenty-third  section,-  though  the  surplus  might  have  been  paid  over,  it  would  be 
repaid  by  the  commissioners  to  the  trustees  of  any  bank,  if  it  were  wanted  for  the 
|)ur]wses  of  the  institution;  and  the  account  which  is  directed  necessarily  would 
include  in  it  (at  least  the  first  account)  the  statement  of  what  was  that  surplus  sum 
which  the  trustees  might  have  in  their  hands  upon  the  20th  November,  1828,  by  reason 
of  the  accumulation,  ultra  the  interest,  which,  according  tO'  the  preceding  act  of 
parliament  of  5  G.  4.  was  payable  to  the  depositors.  If  the  account  must  necessarily 
have  included  it,  and  it  appears  from  the  boots  of  tJie  society  that  tlie  very  first 
account  which  was  made  up,  namely,  the  account  of  the  20th  November,  1829,  did 
contain  an  item  which  expressed  that  there  was  appropriated,  agi-eeably  to  the  rules 
of  9  G.  4.  a  certain  sum,  including  the  sum  in  question  ;  and  that  this  fonii  was 
according  to  that  which  the  commissioners  had  directed,  is  reasonable  to  be  inferred 
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The  order  of  the  26tli  November,  1831,  presumed  the  poiats  of  law  adversely  to 
the  Appellant,  and  prejudiced  the  merits  which  ought  to  have  been  reserved  till  the 
hearing  of  tlie  cause,  and  there  were  no  peculiar  circumstances  requiring  such  an 
order  to  be  made  before  the  decree.  By  tlie  construction  of  the  act  9th  (ieo.  IV.  chap. 
92.  sec.  22.  tlie  trustees  and  managers  of  the  Arundel  Savings'  Bank  had  power  to 
order  the  application  of  that  part  of  the  surplus  which  was  applied  by  the  Appellant 
for  tlie  purpose  of  widening  the  public  [320]  bridge  at  Arundel,  and  tlie  same  was 
duly  appropriated  to  that  purpose  under  their  direction.     If  the  application  of  the 

from  the  circumstance  that  you  have  a  correspondence  between  the  trustees  and  the 
secretary  to  tlie  National  Debt  Office,  with  respect  to  that  very  entry  which  is  con- 
tained in  the  first  account.  When  it  is  directed  therefore  tliat  all  accounts  (and  jf 
course  including  the  first  account)  should  show  tlie  balance  or  principal  sum  due  'o 
the  depositors,  and  a  statement  of  the  expense  incurred,  it  certainly  strikes  me  that 
parliament  concluded  that  tlie  account  would  contain  what  was  due  to  the  depositors, 
and  a  sta.tement  of  the  expense,  and  nothing  else.  It  is  assumed  that  no  account  will 
»ntain  any  thing  except  that  which  represents  what  is  due  to  the  depositors,  and  whai 
has  been  the  expense;  and  there  is  no  other  item  whatever  noticed  as  a  thing  which 
is  to  be  contained  in  the  account.  That,  therefore,  leads  me  to  suppose  that  parlia- 
ment necessarily  inferred  tliat  a  sum  of  money,  which  was  to  be  divisible,  would  in 
some  manner  or  other  be  appropriated  for  the  benefit  of  tlie.  depositors.  Now,  in 
order  that  every  body  who  was  concerned  niiglit  know  what  was  taking  place  with 
respect  to  the  account,  the  provision  in  the  forty-seventh  section  is  introduced,  wliich 
directs  a  copy  of  the  account  to  be  publicly  fixed  in  some  conspicuous  part,  of  tlie  place 
where  the  deposits  of  sucli  savings'  banks  are  usually  received,  for  the  information  of 
whom  ?  For  the  information  of  all  persons  making  deposits  therein.  I  must  suppose, 
therefore,  that  the  account  was  directed  to  be  exhibited  in  ordei-  that  all  the  parties 
should  know  how  these  funds  were  applied  ;  and  the  only  parties  who  are  stated  as 
persons  likely  to  be  intere,sted,  are  the  persons  making  deposits  in  the  bank.  I  must 
suppose,  therefore,  that  parliament  did,  by  this  section,  shew  their  view  of  the  case, 
that  the  persons  who'  would  be  interested  in  the  accounts  would  only  be  tlie  persons 
who  were  depositors  therein,  and  not  strangers.  Then  I  find,  when  this  account  was 
communicated,  tliere  is  a  correspondence,  as  I  said  Isefore,  between  the  trustees  and 
Mr.  Hyam,  in  which  Mr.  Hyani  requests  to  be  informed  whether  the  sum  of  £6i2 
15s.  lid.  was  actually  paid  to  the  depositoi-s  in  money,  or  whether  it  was  merely  placed 
to  their  credit.  Now  the  question  evidently  shews  w-hat  it  was  which  the  commis- 
sioners, or  at  least  their  secretary,  apprehended  to  be  the  meaning  of  the  act  of 
parliament ;  and  it  is  observable  tliat  tlie  answer  wliich  is  given  does  not  state  exactly 
what  was  tlie  intention  of  the  trustees  with  regard  to*  the  sum  of  money,  but  it  merely 
answers  the  question  in  terms,  and  not  in  substance,  for  it  answers  the  questio'n  by 
stating  that  the  sum  of  £642  15s.  lid.  was  neitlier  paid  to  the  depositors  in  money, 
or  placed  to*  their  credit ;  but  it  does  not  state  how  it  was  applied,  and  that  answsr 
never  could  have  furnished  the  information  ;  and  when  Mr.  Hyam  writes  a  second 
letter,  and  asks  that  the  commissioners  might  be  furnished  with  a  copy  of  the  warrant 
under  which  the  sum  of  £6i2  I5s.  lid.  was  appropriated;  then  tlie  committee 
directed  that  tlie  answer  tO'  be  given  should  be,  that  it  was  appropriated  under  the 
act  of  4  G.  i.  o.  92.  s.  22.  referring  only  to  the  section  ;  but  still  it  does  not  state  what 
was  the  specific  purpose  for  which  the  meeting  of  December,  1828,  had  directed  tliat 
the  money  should  be  appropriated.  The  provisions  of  the  act  lead  me  to  infer  that 
the  legislature*  contemplated  nothing  but  an  appropriation,  which  in  some  manner 
or  otlier  sliould  be  for  the  benefit  of  the  general  depositors.  But  noiw  I  have  to  con- 
sider whether,  in  point  of  fact,  even  admitting  that  it  might  have  been  otlierwise 
applied,  the  thing  has  been  applied  in  a  manner  wliich  the  act  of  parliament  author- 
ized. It  appears  to*  me  that  the  act  of  parliament  evidently  supposed  tliat  any 
api^ropriation  which  should  be  made  would  be  an  appropriation  that 
would  be  made  by  virtue  of  a  resolution  made  iby  (the  trustees  at  a 
meeting  as  soon  as  conveniently  could  be,  after  the  20th  November,  1828.  Now 
what  was  done?  There  was  a.  meeting  held  on  tlie  11th  December,  1828,  in  which  it 
was  resolved  that  the  sum  of  £592  should  be  paid  over  to  certain  persons  for  the 
purpose  of  paying  the  eipences  incident  to  the  widening  a  public  bridge  ;  and,  in 
case  counsel  should  be  of  opinion  that  the  trustees  were  not  so  authorized  to  dispose  of 
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surplus  under  the  22nd  section  of  the  act  9th  Geo.  IV.  chap.  92.  is  to  be  construed  Lo 
mean  some  purpose  immediately  beneficial  to  tlie  depositors,  or  to  the  trustees  and 
managers,  those  purposes  would  be  unlawful,  and  if  it  means  any  otlier  beneficial 
purpose  for  the  Bank,  inasmuch  as  all  future  necessary  purposes  were  provided  for, 
and  by  tlie  act  are  required  to  be  so,  the  beneficial  purposes  contemplated  must 
mean  an  application  with  all  convenient  speed  to  some  unnecessary  purpovses,  or 
else  must  mean  some  future  purposes  at  present  not  necessary,  in  which  case  tiie  whole 
ought  to  have  been  retained. 

the  money,  that  the  same  be  disposed  of  in  such  manner  as  the  trustees  or  managers 
present,  or  the  major  part  of  them,  at  the  annual  meeting  of  November,  lt>29,  shall 
ordfer;  tliat  a  case  for  tlie  opinion  of  counsel  be  prepared  and  submitted  to  the 
standing  committee,  to  be  settled  by  them.  It  was  part,  tlierefore,  of  this  resolution 
tliat  the  ojiinion  of  counsel  shoidd  be  taken  upon  a  ca,se  which  shoaild  be  settled  or 
approved  of  by  the  standing  committee ;  and,  if  t-lie  opinion  upon  the  case  so  stated 
and  settled  was  against  tlie  application  of  the  money  to  the  purpose  of  widening  the 
bridge,  that  then  the  fund  should  be  applied  in  such  manner  as  a  general  meeting, 
held  in  November,  1829,  should  direct.  Now  what  was  the  fact?  That  on  the  19th 
October,  1829,  a  case  was  presented  and  a,pproved  of  by  the  committee;  and  my 
opinion  is,  the  case  having  once  been  presented,  and  appr-oved  of,  the 
resolution  of  the  11th  December,  1828,  was  to  be  dealt  witli,  having  regard  to-  the 
opinion  which  should  be  given  upon  that  case,  and  the  opinion  that  was  given  upon 
that  case  was  against  the  application  of  the  money  for  the  purpose  of  widening  the 
bridge,  but  what  was  done?  The  case  was  in  effect  altered  by  that  statement  which 
was  introduced  upon  it  after  Mr.  Tinney  had  given  his  opinion  on  the  29th  October, 
1829  ;  and  upon  that  case  so  altered,  which  altered  case  never  was  approved  of  by 
the  committee  (at  least  tliere  is  no-  evidence  to  shew  tliat  it  was),  Mr.  Tinney  gave  an 
opinion  which  sanctioned  the  application  of  the  mone}'  in  the  manner  first  oi  all 
proposed. 

Now  it  appears  to  me  that,  according  tO'  the  plain  terms  of  the  resolution  whicli  tlie 
trustees  adopted  on  the  11th  December,  1828,  when  Mr.  Tinney  had  given  his  opinion 
on  the  first  case  (the  only  case  approved  of  by  die  committee),  tliey  had  noi  power 
whatever  to  do  any  thing  else  tliau  merely  to  call  a  meeting  in  November,  1829,  for 
the  purpose  of  deciding  how  the  money  should  be  disposed  of,  because  that  was  the 
course  which  the  resolution  of  1828  directed ;  but,  insfiead  of  tliat,  it  does  not  appear 
that  there  was  any  meeting  held  in  November,  1829,  for  the  purpose  of  considering 
the  subject  at  all ;  and  my  opinion  therefore  is,  that  according  to  the  true  construc- 
tion of  tlie  resolution  of  the  lltli  December,  1828,  nothing  was  done,  nothing  was 
resolved  which  would  justify  the  trustees  in  parting  with  the  fund  at  all.  I  cannot 
but  tliink  that,  after  tlie  trustees  had  actually  made  a  return  to  the  commissioners, 
by  that  return,  which  is  dated  the  20th  Novembeir,  1829,  wliereb}^  they  represented  that 
there  had  been  an  appropriation  (which  return  wasi  made  for  tlie  purpose  of  enabling 
the  commissioners  to  make  the  return  before  parliament),  they  had  not  the  power  to 
come  to  the  resolution  which  they  adopted  on  tlie  20th  December,  18:50.  The  act  of 
parliament,  as  I  understood  it,  evidently  contemplated  that,  for  the  purpose  of 
letting  it  be  known  to  the  commissioners,  by  tlie  return  of  tlie  20th  November,  1829, 
what  the  account  was,  that  the  account  should  contain  a.  statement  of  the  appropriation 
of  tlie  fund,  by  reason  of  the  resolutions  which  the  trustees  might  come  to  at  the 
meeting,  to  be  lield  as  soon  as  conveniently  could  be  after  the  20tli  November, 
1828  ;  and,  if  it  were  otlierwise,  the  whole  of  tlie  provisions  of  the  act  of  parliament 
would  be  defeated  :  my  opinion  is,  that  the  trustees  did  wrong.  I  don't  say  morally 
wrong  ;  but  they  did  legally  wrong  :  they  did  that  which  the  act  of  parliaiiieut  never 
contemplated  when  they  allowed  the  return  tO'  be  made  tO'  the  commissioners,  tlierefore 
they  had  made  the  appropriation  at  a  time  when  it  shews  tliere  was  no  resolutioii 
made  which  could  have  justified  that  appropriation;  in  point  of  fact,  tliere  are  uo 
resolutions  at  all  which,  in  my  mind,  could  in  the  least  be  considered  as  directing 
what  the  appropriation  should  be,  until  the  resolution  wasi  made  of  the  20th  December, 
18.30. 

It  appears  to  me,  therefore,  that,  upon,  the  substance  of  the  case,  the  trustees  were 
wrong  ;  and,  upon  tlie  form  of  the  case,  they  were  wrong,  because  they  did  not  comply 
with  the  plain  provisions  of  the  act  of  parliament,  which  in  my  mind  ireant  that  is 
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This  suit  is  not  rightly  framed  to  raise  the  questions  whicli  have  been  decided 
by  the  decree,  it  being  a  suit  on  behalf  of  all  the  trustees  and  depositors  except  the 
Defendants  against  them,  as  parties  acting  under  the  orders  and  as  tlie  agents 
of  the  trustiees  and  managers,  the  parties  wliO'  complain. 

The  construction  of  the  act  of  parliament  is  a  doubtful  question  concerning  the 
duty  of  trustees,  and  the  Appellant  acted  under  tlie  autliority  of  the  trustees,  and 
as  their  agent  upon  a  bona  fide  construction  o^f  tlie  act  of  parliament  by  tlie  trustees, 
and  the  decree  ought  therefore  not  tO'  have  charged  the  Appellant  personally,  and 
in  any  event  ought  not  to  have  been  made  with  costs. 

For  the  Respondents  Mi-.  James  Russell. 

The  appropriation  of  the  sum  of  £592  15s.  lid.,  to  widlen  the  bridge  over  the 
Arun,  was  not  authorized  by  the  trustees  or  managers  of  the  Arundel  Provident 
Bank,  or  the  major  part  of  them,  assem-[321]-bl6d  at  a  general  meeting  convened 
according  to  the  rules  and  regulations  of  tlie  bank. 

Such  an  application  of  the  sum  in  question  is  not  wan-anted  by  tlie  sound  con- 
struction of  the  9tli  Ge.o.  IV.  c.  92. 

The  Lord  Chancellor :  In  this  case  there  are  two  questions.  That  whicli  relates 
to  the  order  for  the  payment  of  the  money  into  Court  is  preliminary — and  it  is 
argued,  that  this  order  was  contrary  .to  tlie  practice  of  tlie  Court.  It  does  not 
appeal-  so  to  me.  I  think  it  was  the  duty  of  the  Court  to  pronounce  that  order. 
The  propriety  of  tlie  order  is  apparent  upon  the  facts  stated  in  the  answer.  If  the 
Court  was  of  opinion,  that  it  was  money  which  the  Defendants  had  no  right  tO' 
retain — that  the  claims  of  the  Plaintiffs  upon  the  fund  might  be  established,  it  was 
in  tlie  ordiuai-y  coui-se  of  practice  to  order  the  payment  into  Cburt.  It  is  objected 
that  under  the  authority  and  by  a  resolution  of  tlie  trustees,  it  was  paid  over  to 
the  Defendants  for  a  specific  purpose  and  has  been  so  applied  :  but  this  is  no  answer, 
if  in  the  opinion  of  the  Court  the  resolution  and  application  was  contrary  to-  law. 
The  opinion,  however,  and  tlie  order,  is  not  conclusive  upon  the  other  question 
which  involves  the  substance  and  merits  of  the  case.  The  order  is  made  only  for 
tlie  security  of  the  fund. 

Upon  the  principal  question  as  to  the  application  of  the  money,  it  is  immaterial 
to  the  decision  of  the  case,  whether  the  bridge  at  Arundel  requires  widening.  The 
question  is  not  whether  the  bridge  will  be  improved  by  such  application,  but  whether 
the  money  is  legally  apiilicable.  Upon  tliis  question,  it  is  to  be  observed,  tliat  the 
fund  in  question  [322]  arose  from  an  increase  and  surplus  of  monies  deposited  in 
the  Arundel  Savings'  Bank,  which  was  a  fund  in  the  hands  of  trustees.  Before 
the  paissing  of  the  act  9tli  Geo.  4.  c.  92.  nO'  question  could  have  arisen  as  to  the 
discretionary  application  of  such  a  fund.  Under  all  former  acts  and  on  principle, 
tlie  profits  arising  from  deposits  could  only  be  applied  for  the  benefit  of  the  de- 
soon  as  conveniently  could  be,  after  the  20tli  November,  ia28,  it  should  be  decided 
how  the  money  should  be  applied.  Upon  tliat  part  O'f  the  case  it  is  quite  clear  that 
the  trustees  were  wrong.  It  is  no  objection  whatever  to  this  suit  that  Mr.  Henty  has 
been  made  a.  party,  because  it  appears  to  me  there  is  sufficient  evidence  to  justify  the 
placing  of  his  name  upon  the  record,  as  one  of  the  trustees.  His  name  appears  l1\ 
tliat  book  as  one  of  the  trustees,  and  it  appeai-s,  in  point  of  fact,  that  he  attended 
three  meetings,  and,  as  I  understood,  in  the  character  of  trustee.  Neither  does  t 
appear  to  me  that  the  suit  is  defective  in  respect  of  not  having  upon  tlie  record  any 
of  those  pei-sons  who  concurred  in  tlie  resolutions  which  were  made  either  upon  tlie 
11th  December,  1828,  or  tlie  20tli  December,  1830;  for  tlie  resolution  was  nothing; 
it  was  the  application  of  the  money,  the  taking  it  away  from  the  funds  of  the  societ}', 
which  constituted  the  act  of  which  alone  the  parties  had  a  right  tO'  complain.  It  is 
in  respect  of  that  act  only  that  the  complaint  is  made ;  and  the  preliminary  steps 
which  regarded  the  resolution  appear  tO'  me  no  nioTe  tO'  make  the  parties  who  con- 
curred in  the  resolution  necessary,  than  it  was  necessary  to  make  the  actuai-y  a  party 
who  issued  the  notice  to  get  the  trustees  together  at  tlie  meeting.  It  appears  to  me, 
therefore,  on  the  substance  of  the  case,  that  the  Plaintiffs  are  right,  and  the  trustees 
are  wrong ;  and,  though  I  admit  tliis  is  a  hard  case,  and  there  has  been  no  corruption 
or  morally  improper  dealing  with  the  fund,  and  the  thing  was  meant  hoivd  fide,  my 
opinion  is,  that  the  matter  is  not  to  be  supported  in  point  of  law ;  and  those  who 
would  defend  the  case  must  pay  the  costs  of  the  suit. 
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positors,  and  nothing  less  than  the  authoi'ity  of  an  act  of  parliament  could  warrant 
any  other  application  against  tlie  will  of  the  parties.  No  other  persons  could  by 
possibility  have  any  right  to  the  fund,  or  direct  tlie  application  of  it,  except  by 
contract  between  the  parties  and  under  their  authority.  There  was  no  such  con- 
tract as  to  tliis  fund,  and  tlie  trustees  created  by  former  acts  held  in  trust  for  the 
depositors  all  the  monies  deposited,  and  all  profits  arising  from  the  employment  of 
the  monies.  That  being  the  state  of  the  law  and  the  rights  of  the  parties  when  the 
9th  Geo.  4.  c.  92.  was  passed,  the  question  in  this  case,  arises  whether  they  are  taken 
away,  or  how  far  altered  by  tliat  act.  The  accumulation  in  this  case  existed  before  tlie 
act;  the  question  is  whether  the  right  of  the  individuals  to'  tiiat  surplus  which  then 
was  theirs  is  taJcen  away,  and  powers  given  to  applj'  it  to  other  purposes. 

The  scheme  of  the  9tli  Geo.  4.  c.  92.  as  to  tJiis  surplus,  appears  in  tlie  22d  and 
23d  sections  of  that  act.  It  was  provided,  that  from  that  time  tlie  surplus  of  funds 
deposited  to  be  ascertained  according  to  the  directions  of  the  act,  should  be  paid 
over  to  the  Commissioners  of  the  National  Debt,  who  should  hold  it  subject  to  the 
public  undertaking  to  pay  it  or  any  part  of  it  as  provided  [323]  by  tlie  act  upon 
the  claim  of  the  trustees.  But  it  was  thought  unjust  to  apply  such  a  provision  to 
the  times  which  preceded  the  act ;  because,  those  who  had  before  made  tlieir  deposits, 
did  so  upon  the  faith  of  laws  established  by  previous  acts  oif  parliament  or  contrsicts 
among  tliemselves.  Those  who  deposited  afterwards  were  aware  of  the  la.w.  As  to 
those  previous  deposits,  the  act  provides  by  the  2 2d  section,  that  "  within  six  weeks 
after  the  20th  of  Novembei-,  1828,  the  trustees  and  managers  of  tlie  Savings'  Banks 
already  established,  shall  ascertain  the  amount  of  the  increased  stocks  or  funds  of 
tlieir  respective  banlcs  up  to  that  date,  and  after  retaining  so  much  as  may  be 
necessary  for  the  future  purposes  and  management  of  the  respective  banks,  appro- 
priate the  same  in  the  manner  provided  for  by  tlieir  respective  rules  and  regula/- 
tions  made  before  the  passing  of  the  act,  or  in  the  event  of  no'  provision  having  been 
made  by  such  rules  and  regulations  then  in  such  manner  as  the  trustees  or  managers, 
or  tlie  major  part  of  tliem  assembled  at  a  general  meeting  to-  be  convened  according 
to  the  respective  rules  and  regulations  of  such  Savings'  Bank  shall  thiiik  tit  and 
proper." 

The  second  rule  of  this  Sociejty  prohibits  the  application  of  any  part  of  the 
fund  for  the  benefit  of  the  trustees,  or  any  person  having  control  in  the  management 
of  the  institution.  If  tlien,  as  it  appears  they  would  be  liable  for  the  repairs  of  the 
bridge,  or  derive  a  benefit  from  its  improvement,  the  application  to  such  purpose 
was  not  according  tO'  the  then  existing  rules  of  the  institution,  as  the  act  directs 
that  it  should  lie.  It  has  been  contended  by  the  Apjiellant  that  the  surplus  upon  all 
[324]  deposits  made  previous  to  the  9th  GeO'.  4.  c.  92.  are  tO'  be  in  the  discretion  of 
the  trustees  tO'  apply  to  any  meritorio-us  purpose  in  any  part  of  the  kingdom,  where 
there  is  no  express  direction  by  existing  rules  as  to  its  application.  But  considering 
the  words  in  tlie  22d  section  of  the  act,  together  witli  the  second  rule  of  tlie  Society, 
it  appears  tO'  me  that  their  discretion  could  not  b«  exercised  directly  or  indirectly 
for  their  own  benefit,  which  is  tlie  result  of  their  resolution  and  tlie  consequent 
application  of  the  fund.  If  your  Lordsliips  should  concur  witli  me  in  tliis  view  of 
the  case,  the  principal  question  before  the  House  will  be  disposed  of. 

But  it  was  then  pressed  upon  the  House  by  tlie  Appellant,  that  the  costs  of  the 
suit  ought  not  to  lie  borne  by  liim  in  a  case  where  he  had  applied  the  fund  under  the 
order  of  the  trustees,  and  if  the  Appellant  had  so  applied  it  in  the  execution  of  his 
duty  without  notice  of  his  risk,  or  complaint  of  such  appropriation,  it  might  have 
been  a  case  of  hardship,  and  although  it  might  have  been  no  answer  to  a  claim  of 
the  depositors,  it  might  have  raised  a  ground  of  question  a.s  to  the  costs.  But,  the 
Defendant,  <is  it  appears,  took  a  bold  coui-se.  Upon  this  point  it  is  necessai-y  to 
look  at  tlie  answer.  It  is  thereby  admitted,  that  the  Appellant  at  a  meeting  of  the 
trustees,  proposed  the  application  of  the  surplus  tO'  the  purpose  of  widening  the 
bridge  at  Arundel,  and  a.  resolution  to  that  effect  was  passed  ;  but  upon  the  suggestion 
of  o-nei  of  the  trustees  that  tlie  applica.tion  might  be'  illegal,  it  was  agreed  that  a  case 
should  be  stated,  and  an  opinion  of  counsel  taken  upon  the  subject.  This  was 
accordingly  done,  a.rid  the  opinion  was  adverse  to  the  legality  of  the  application. 
But  the  Appellant  [325]  thinking  the  opinion  wrong,  stated  an  amended  case  and 
obtained  a  favourable  opinion. 
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The  lirst  opinion  given  by  Mr.  Tinney  was  certainly  entitled  to  great  considera- 
tion and  ought  to  have  put  the  parties  on  their  guard.  It  was  a  very  decisive 
opinion  without  qualification,  that  the  proposed  application  was  illegal.  The  opinion 
also  distinctly  points  out  the  ground  of  objection,  viz.  that  tlie  trustees  were  probably 
liable  to  contribute  to  the  repairs  and  even  the  widening  of  the  bridge,  in  and  near 
Arundel,  and  would  receive  benefit  from  the  proposed  application,  contrary  toi  the 
second  rule,  and  ind&sd  contrary  to-  the  acts  9th  Geo.  4.  c.  92.,  and  57th  (ieo.  3.  c. 
130.  The  opinion  alsO'  points  out  that  the  Society  having  l^eem  establibshed  under 
tlie  latter  act,  an  application  wholly  foreign  from  the  objects  of  tlie  Society  would 
have  been  questionable,  as  the  act  contemplates  societies  established  only  for  the 
benefit  of  the  depositors,  and  although  repealed  and  a  discretionary  power  of  applica- 
tion given  to  tlie  trustees,  so'  that  they  do  not  derive  benefit  from  the  appropriation 
— yet  that  the  trustee*  ought  to  consider  whetlier  an  application  not  beneficial  to 
any  of  the  depositors  was  a  proper  appropriation  of  the  surplus  of  the  depositors' 
fund.  The  case  was  tlien  amended,  by  stating  that  the  trustees  were  not  liable  tO' 
widen  the  bridge,  and  that  the  trustees  being  depositors,  a  distribution  of  tlie  surplus 
among  tliem  would  be  in  direct  violation  of  the  seoond  rule,  as  they  would  derive 
benefit:  but  this  is  a  mistake;  the  benefit  to  be  guarded  against  relates  to  them  not 
as  depositors  but  as  trustees.  The  ajiiended  ease  goes  on  tO'  state,  that  no  English 
coin  could  be  found  small  enough  to  repay  the  difference  toi  axiy  of  the  trustees  for 
the  benefit  they  [326]  would  derive  from  tlie  proposed  application,  aiid  that  tlie 
application  of  the  fund  to  the  discharge  of  the  National  Debt  would  be  also  for  tlie 
benefit  of  the  trustees.  But  the  question  does  not  turn  on  the  benefit  or  amount  of 
benefit  which  is  to  be  derived  from  the  employment  of  the  money. 

It  seems  that  the  Appellant,  who  had  a  duty  toi  perform  as  trustee,  was,  at  the 
time  in  question,  mayor  of  Arundel,  and  had  an  apparent  interest  in  the  improve- 
ment of  the  bridge.  In  the  joint  answer  this  passa.ge  occui-s:  "This  Defendant, 
William  Holmes,  was,  in  October,  1830,  elected  mayor  of  Arundel,  and  that  tlie 
mayor  of  Arundel  for  the  time  being  is  bridge^warden,  and  always  has  the  super- 
intendence and  management  of  the  said  bridge,  and  repairs  said  bridge  from  two 
sums  of  money,  one  of  £2  per  annum,  payable  by  the  owner  of  a  certain  house  in 
and  adjoining  the  High  Street  and  Farrant  Street  in  Arundel,  now  belonging  to 
Mr.  Thomas  Mansfield  Halliday,  of  Petworth  ;  and  the  other  of  £3,  payable  annually 
by  the  owner  of  anotlier  house  situate  near  the  bridge,  in  Arundel  aforesaid,  belong- 
ing to  his  (jrace  the  Duke  of  Norfolk  ;  and  if  tliese  sums  are  not  sufficient,  then  the 
deficiencies  have  been  for  many  years  past  paid  for  tlie  repair  of  said  bridge  by 
tlie  overseers  of  the  jiarish  of  Arundel,  either  to-  the  bridge-warden  or  tO'  the  persons 
to  whom  tlie  bills  may  be  owing  for  the  repair  thereof."  Then  "  they  admit  that  they 
are  either  occupiers  or  owners  of  property  in  the  parish  of  Arundel,  as  well  as  in 
tlie  rape  of  Arundeh  and  out  of  said  parisli  of  Arundel,  and  in  other  parts  of  the 
county  of  Sussex  ;  (that  is  to  say,)  Defendant  William  Holmes  owns  pro-[327]-perty 
of  the  annual  value  of  £250,  and  occupies  property  of  the  annual  value  of  £50  in 
said  parish  of  Arundel,  and  owns  property  of  the  annual  value  of  £500  in  said  rape 
of  Arundel,  not  being  in  said  parish  of  Arundel,  and  occupies  property  of  the 
annual  value  of  £100  in  said  rape  of  Arundel,  not  being  in  said  parish  of  Arundel, 
and  owns  property  in  tlie  county  (including  the  rape  and  parish  of  Arundel)  of  the 
annual  value  of  £752  10s." 

Tlie  answer  then  sets  forth  the  interest  of  tlie  other  Defendants.  Being,  there- 
fore, an  owner  of  property,  and  liable  t«  be  rated  for  the  repairs  of  tlie  bridge,  it 
may  be  assumed  that  he  felt  some  interest,  and  naturally  a  disposition  to  apply,  to 
a  beneficial  purpose,  money  which  seemed  to  belong  to  nobody  ;  and,  upon  obtaining 
the  second  opinion  of  Mr.  Tinney,  the  resolution  for  the  appropriation  of  the  fund 
to  the  improvement  of  the  bridge  was  adhered  to.  The  second  opinion,  retracting 
the  objection  stated  in  the  first,  proceeded  upon  the  assurance  and  assumption  tliat 
the  trustees  were  not  liable  to  the  expense  of  widening  the  bridge,  tliat  the  mere 
public  accommodation  (by  widening  it)  was  not  a  personal  benefit  to  the  trustees, 
witliin  the  meaning  of  the  acts  and  rules,  and  that  tlie  act  1  Geo.  4.  c.  83.,  which 
re^quired  an  appropriation  for  tlie  benefit  of  the  depositors  being  repealed  by  the 
new  act,  which  made  the  power  general,  the  application  need  not  be  for  the  benefit 
of  the  depositors.     Mr.  Tinney's  doubt  was  removed  and  liis  opinion  chansred.  but. 
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at  all  events,  two  opinions  were  before  the  trustees  opposite  to  each)  other,  and,  in 
such  a.  case,  no  prudent  man  would  have  acted  as  ai  trustee,  especially  where  tlie 
counsel,  giving  the  opinions,  [328]  considered  the  (juestion  as  one  of  doubt  and  diffi- 
culty. Besides  this,  the  opinion  of  another  counsel  having  been  taken,  which  agreed 
with  Mr.  Tinney's  first  opinion,  being  adveree  to  the  legality  of  the  appropriation, 
was  produced  bj'  the  Respondents,  at  a  general  meeting  of  the  trustees,  and  a  protest 
made  by  them  against  the  .application  of  the  fund  to  the  widening  of  the  bridge; 
but  the  Appellant  said  they  had  got  the  money,  and  the  Respondents  might  recover 
it  as  the}'  could.  Notwithstanding  these  difficulties  the  Appellant,  and  those  who 
acted  with  him,  did  not  think  fit  to  take  any  further  opinion.  Tliey  adhered  to 
and  confirmed  their  former  detennination,  resolving  to  proceed  in  the  dark.  They 
were  informed  that  the  new  opinion  was  adverse  to  their  proceeding,  jet  they 
determined  to  take  no  other  advice.  At  this  time  they  were  fidly  aware  of  the  doubts 
and  difficulties  upon  the  question. 

The  bill  was  filed  on  the  1st  of  March,  and  on  the  9th  of  March  tlie  money,  being 
then  in  the  hands  of  the  trustees,  was  applied  to  and  e.xpended  in  the  improvement 
of  tlie  bridge.  It  is  possible  they  miglit  have  acted  upon  good  motives  and  from  a 
desire  to  effect  a  public  benefit ;  but  they  cannot  say  thej'  did  it  in  ignorance  of  what 
might  be  the  consequence.  Costs  are  not  given  in  Courts  of  Justice  by  way  of 
punishment,  nor  are  they  intended  as  any  moral  degradation.  The  question  for 
the  Court  is  generally,  which  party  shall  pay.  The  Plaintiff's  have  obtained  tlie 
judgment  of  the  Court  of  Chancery,  and  have  shown  that  the  Appellant  acted  upon 
an  erroneous  view  of  the  law,  knowing  his  conduct  to  be  at  least  of  a  doubtful 
chai'acter.  Ought  tlie  Plaintiffs  or  Respondents  to  pay  for  tliis?  If  the  [329]  Ap- 
pellant does  not,  they  must.  In  my  opinion  justice  would  not  be  done  if  the  Respon- 
dents were  not  indemnified  :  and  this  principle  applies  equally,  if  not  more  forcibly 
to  the  appeal,  because  the  doubts  and  remonstrances  of  the  Respondents  have  been 
confirmed  and  sustained  by  tlie  judgment  of  the  Vice  Chancellor  and  the  Lord 
Chancellor.     I  move  your  Lordships  to  affirm  the  judgment  with  costs. 

Judgment  affirmed. 


[330]  IRELAND. 

(Exchequer  Chaiiuer.) 

Tlie  Right  Rev.  NATHANIEL,  Lord  Bishop  of  MEATH,  and  the  Rev.  JAMES 
ALEXANDER,  Clerk,— Plaintiffs  in  Error;  The  Most  Noble  CHARLES,  Mar- 
quis of  ^mCWE^QIY.^,— Defendant  i.n  Error. 

[Mews'  Dig.  V.  21,  1227,  125-4  :  vi.  6,S8,  700.  S.  C.  4  CI.  and  F.  445 ;  3  Bing.  N.  C.  183. 
3  Scott,  561.  Explained  and  applied  in  Carlisle  v.  W/iaJey,  1867,  L.  R.  2  H.L. 
391.  On  point  as  to  "  proper  custody"  (10  Bli.  N.S.  447),  followed  in  Doe  d. 
Neale  v.  Samples,  1838,  8  Ad.  and  E.  154.] 

Upon  a  bill  of  exceptions  to  tlie  admission  and  rejection  of  evidence  and  the 
directions  of  the  judge,  the  following  points  were  decided  on  a  writ  of  error  : 

1.  Ill  Quare  impedit,  to  recover  the  presentation  to  the  church  of  K.,  the  advowson 
wliereof  was  claimed  to  be  part  of  the  temporalities  of  tlie  Bishop  of  M.,  the 
following  documents  were  produced  in  evidence,  viz.,  a  deed,  dated  in  1637, 
granting  to  D.  the  next  avoidance  of  tlie  church  of  K.,  and  a  case  dated  in 
1695,  stated  for  tlie  opinion  of  tlie  counsel,  on  the  part  of  A.,  then  Bishop  of 
M.,  containing  a  statement  that  in  1637  C.  granted  to  D.,  tlien  incumlient  of  the 
church  of  K.,  tlie  next  presentation  thereto  :  and  tJiat  in  1642  both  rectory  and 
vicarage  being  void  by  the  death  of  D.,  his  widow  and  executrix  presented 
pro  Mc  vi-ce  B.  to  both,  who  was  instituted  by  tlie  Bishop,  and  inducted  by  his 
successor.  The  deed  and  case  were  found  by  W.  among  books  which  W.  stated 
to  be  visitation  books  and  other  papers  of  the  diocese  of  M..  in  a  house  in- 
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habited  by  a.  person  of  the  sajne  family  name  as  A.,  Bishop  of  M.,  and  wliich 
was  stated  in  evidence  to  be  the  family  house  of  A.,  and  where  his  papers  were 
kept.  The  documents  so^  fo'und  were  handed  by  W.  to  S.,  who  delivered  them 
over  tO'  C,  by  whom  they  were  produced.  C.  was  a  descendant  of  Bishop  A., 
but  had  never  seen  these  documents  in  the  house,  nor  any  papers  of  the  family, 
or  relating;  to  tlie  diocese.  The  proofs  as  to  the  custody  being  in  some  respects 
equivocal,  on  the  examination  in  chief,  were  so  left  without  crossresamination. 
It  was  proved  tliat  tliere  was  no  registry  of  ecclesiastical  or  other  records  in  the 
registry  office  of  the  diocese  of  M.  anterior  tO'  1717. 

Held  tliat  the  deed  and  case  were  admissible  in  evidence  on  [331]  behalf  of  the 
Plaintiff,  against  a  successor  of  tlie  Bishop  in  the  see  of  M. 

2.  By  Lettei's  Patent  9  Edw.  4.  the  advowson  of  the  recto^ry  and  vicarage  of  K. 
was  granted  to  W.  Bisliop  of  M.  and  his  successors.  By  an  act  of  parliament 
10  Hen.  7.,  reciting  the  necessity  of  protecting  the  King's  subjects  in  Ireland, 
and  reducing  the  land  to  obediences  and  the  diminution  of  the  revenues  by 
improvident  grants,  "  tO'  divei-s  persons,  such  as  for  the  most  part  do  full 
little  service  to  tlie  common  weal,  for  lack  of  which  revenues  the  land  could  not 
be  defended  for  tlie  destruction  of  tlie  Irish  enemies,"  it  was  enacted  that 
all  manors,  etc.,  advowsons  of  churches,  etc.,  whereof  the  King  or  any  of  his 
progenitors  Kings  of  England  were  at  any  time  seisad  in  fee  simple  or  fee  tail 
from  the  last  day  of  the  reign  of  Edw.  2.  to  tliis  present  ivct,  etc.,  by  any 
lettensi  patent  under  tlie  great  seal  of  England  or  Ireland  to  any  person  or 
persons  by  whatsoever  name,  etc.,  be  resumed,  revoked,  annulled  and  deemed 
void,  and  of  none  effect  etc.  But  the  manor  of  R.  was,  by  a  document  annexed 
to  tlia  act,  excepted. 

Held  diat  tlie  grant  of  Edw.  4.  was  avoided  by  tlie  act  of  Hen.  7.,  and  that  the 
advowson  was  by  the  statute  re-appended  to  tlie  manor. 

To  a  count  in  tlie  declaration  in  Qtiare  impedit  stating  the  title  of  the  Plaintiff, 
and  that  the  advowson  was  appendant  to  the  manor  of  R.,  tlie  Bishop  by  his 
pleas  asserted  a  seisin  of  tlie  advowson  in  gross  in  right  of  his  see,  and 
traversed  the  appemdaiicy  of  the  advowson  to  the  manor,  and  tlie  title  of  the 
Plaintiff.  Tlie  clerk's  pleas  wei-e  in  substance  tlie  same.  On  tliese  pleas,  issue 
being  joined,  a  fine  levied  by  B.,  in  respect  of  whose  estate  the  Plaintiffs  claim 
is  not  admissible  in  evidence  upon  such  issue,  and,  if  received  ought  not  to  be 
left  to  tlie  jury  to  say  whether  it  barred  the  action  of  Qiiare  impedit:  and, 
held,  tlia*  it  did  not  bar  the  action. 

This  was  a.  Writ  of  Error  brought  by  the  Plaintiffs  in  error,  who  were  Defendants 
in  the  original  cause,  tO'  reveree  a  judgment  of  the  Court  of  Exchequer  Chamber  of 
Ireland  affirming  a  judgment  of  the  Court  of  Common  Pleas  in  Ireland,  by  which  it 
was  adjudged  that  tlie  Marquis  of  Winchester,  tlie  Plaintiff  in  the  original  cause, 
[332]  sliould  recover  his  presentation  to  the  church  of  Killucan,  otherwise  Rathweir, 
situate  in  the  diocese  of  Meath  and  county  of  Westmeatli. 

On  tlie  15th  day  of  February,  18'28,  the  benefice  of  Killucan,  otherwise  Rathweir, 
became  vacant  by  tlie  death  o"f  tlie  Reverend  Henry  Wynne,  the  late  incumbent 
thereof  ;  whereupon  the  Marquis  of  Winchester,  the  Defendant  in  error,  claiming 
the  advowson  as  trustee  for  the  Marquis  of  Clanricarde,  presented  his  clerk,  the 
Reverend  Cecil  Crampton,  to  the  Bishop  of  the  diocese  of  Meath,  one  of  the  Plaintiffs 
in  error,  as  a  fit  and  proper  person  tO'  be  admitted,  instituted  and  inducted  into  the 
same.  The  Bishop  of  Meath  refused  to  admit  the  presentee  of  tlie  Marquis^of  Win- 
chester, and  collated  to  tlie  vacant  benefice,  being  the  rectory  and  vicarage  of  Killucan. 
his  son,  the  Reverend  James  Alexander,  tJie  other  Plaintiff  in  error. 

The  Marquis  of  Winchester  thereupon  brought  his  action  of  Quare  impedit  in  the 
Irish  Court  of  Common  Pleas  against  the  Plaintiffs  in  Error,  as  of  Michaelmas  term  in 
tlie  year  1828  ;  and  upon  the  return  of  the  writ  of  distringas,  being  the  last  stage  of 
process,  the  Bishop  of  Meath  appeared  by  his  attorney  ;  but  the  odier  Defendant, 
instead  of  appearing  txi  any  of  the  writs  which  had  been  successively  served  upon  him. 
cast  an  essoign,  which,  upon  the  application  of  the  Plaintiff  below,  was  quashed  by 
order  of  the  Court  of  Common  Pleas ;  and  the  Defendant,  the  Reverend  James  Alex- 
ander, was  ultimately  compelled  to  appear. 

The  Plaintiff's  declaration  contained  six  counts;  but  as  the  verdict,  for  the  Der 
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fendant  iu  error  was  taken  upon  tlie  fifth  count  only,  it  is  not  necessarv  [333] 
furtlier  tO'  advert  totlie  otlier  counts  of  the  declaration  or  the  ]:)leas  thereto. 

By  the  fifth  count  of  the  det.'laration  tlie  Plaiiitiflf,  art^-r  settinp;  forth  the  pedigree 
of  tlie  liouse  of  Clanricarde,  from  the  first  to  the  fourth  Earl  of  the  family,  stated 
that  Rickai'd,  tJio  foui-tli  Earl  of  Clanricarde  was  in  the  year  1626  seised  in  his 
demesne  as  of  fee  O'f  and  in  the  manor  of  Rathweir,  with  tJie  appurtenances,  in  the 
county  of  Westmeath,  to  which  the  advowson  of  the  church  of  Killucan,  otherwise 
Ha-tliweir,  was  appendant;  and  that  b«inp:  so  seised,  he  tJie  said  Rickard,  Earl  of 
Clanricarde,  on  the  12tli  of  April,  1626,  preseiit<?d  to  the  said  church  Doctor  Edward 
Donnellan,  his  clerk,  who  was  on  such  presentation  admitted,  instituted  and  inducted 
into  the  said  church:  tJiat  upon  tJie  death  of  the  said  Earl  in  the  year  16:^5,  his 
eldest  son  and  heir-at-law,  Ulick,  the  fifth  Earl  of  Clanricarde,  became  seised  of  tlie 
said  manor  of  Rathweir,  and  the  said  advowson  appendant  thereto.  The  count  then 
stated  the  rebellion  in  Ireland  in  tlxe  year  16il,  and  that  by  reason  tliereof  the  manor 
of  Rathweir.witla  tlie  advowson  appendant,  were,  with  the  other  possessions  of  the 
Earl  of  Clanricarde,  seized  and  sequestrated  intO'  the  hands  of  the  Crown.  The  jjedi- 
gree  of  the  Qanricarde  family  is  tJien  deduced  to  Rickard,  tlie  sixtJi  Earl  of  Clan- 
ricarde, and  heir  male  of  the  body  of  Ulick,  the  first  Earl  of  Clanricarde. 

The  count  proceeds  tO'  state  that  by  letters  patent,  bearing  date  the  8th  day  of 
April,  in  tlie  foui-teentli  year  of  the  reign  of  his  late  Majesty  King  Charles  II.,  his 
said  late  Majesty  granted  unto  the  said  Rickard,  sixth  Earl  of  Clanricarde,  (amongst 
other  properties  of  which  Ulick,  the  fifth  [334]  Earl  had  been  seised  in  the  year  1641,) 
the  manor  of  Ratliweir,  with  the  advowson  appendant  thereto',  tO'  hold  to^  tlie  said 
Rickard  and  the  heirs  male  of  his  lx)dy,  witli  reiuainder  to  the  heirs  male  of  the  body 
of  Ulick,  first  Earl  of  Clanricarde,  remainder  in  fee  to>  the  heirs  of  tlie  said  Ulick, 
first  Earl  of  Clanricarde. 

That  by  tlie  statute  made  in  Ireland  in  tlie  fourteenth  and  fifteenth  years  of  the 
reign  of  his  said  Majesty  King  Charles  II.,  commonly  called  tlie  Act  O'f  Settlement, 
the  said  letters  patent  were  fuUy  confirmed. 

Tliat  upon  the  death  of  tlie  said  Rickard  on  the  lOtli  of  August,  1666,  witliout  issue 
male,  his  only  brotlier,  William,  seventh  Earl  of  Clanricarde,  as  heir  male  of  the  body 
of  Ulick,  the  first  Earl  of  Clanricarde,  became  seised  in  fee  tail  of  the  manor  of  Ratli- 
weir, witli  the  advo'wson  of  Killucan  appendant  thereto' ;  and  being  so  seised,  the  said 
William,  Earl  of  Clanricarde,  by  indenture  made  on  tlie  2d  of  May,  1670,  conveyed  to 
Sir  Patrick  Mulledy  and  his  heirs  tlie  said  manor  of  Rathweir;  expressly  excepting 
and  reserving  tO'  him  the  said  Earl,  and  tlie  heirs,  male  of  his  body,  the  advo'wson  of 
the  said  church  of  Killucan,  whereby  the  said  Sir  Patrick  Mulledy  became  seised  of 
tlie  manor  of  Rathweir;  and  the  said  William,  Earl  of  Clanricarde  continued  tO'  be 
seised  in  tail  male  of  tli©  said  advO'Wson,  wliich  tliencefoi-ward  became  an  advowson 
in  gross. 

That  William  tlie  seventh  Earl  being  sO'  seised  of  the  advowson  in  gross,  died  on 
tlie  10th  day  of  October,  1687,  leaving  Rickard  his  eldest  son,  eighth  Earl  of  Clan- 
ricarde, who  tliereupon  became  seized  in  fee  tail  of  the  advowson. 

[335]  The  count  then  set  forth  tlie  act  of  parliament,  made  in  Ireland  in  the 
second  year  of  the  reign  of  her  late  Majesty  Queen  Anne,  intituled  "  An  Act  toi  Pre^ 
vent  the  further  OW'^'th  of  Popery ;"  whereby  the  advowsons  of  Roman  Catliolics  be- 
came vested  in  tlie  Crown,  until  conformity,  as  therein  provided. 

Tliat  Rickard,  tlie  eightli  Earl  of  Clanricarde,  being  so  seized  of  the  advowson, 
died  on  the  6th  of  April,  1708,  without  issue,  leaving  John,  who  tliereupon  beca.me 
ninth  Earl  of  Clanricarde,  his  brother'  and  heir  at  law.  That  John,  ninth  earl,  being 
a  Roman  Catholic,  tlie  advowson  in  gross  beea-me  vested  in  the  Crown,  under  the  said 
act  of  parliament,  until  such  confonnity  as  thereby  directed.  That  John  the  ninth 
Earl  died  in  1722,  leaving  Michael  his  son  and  heir  at  law,  who  became  tenth  Earl 
of  Clanricarde,  and  who  duly  conforimed  to  tlie  Protestant  religion  ;  whereupon  the 
advowson  of  KiUucan  became  revested  in  him  in  tail  male.  That  on  the  28tli  day  of 
No'vember,  1726,  Michael  tlie  tenth  Earl  died,  leaving  John  Smytli,  his  eldest  son,  who 
thereupon  became  eleiventh  Earl  of  Clanricarde,  and  seised  in  fee  tail  of  the  advowson 
of  Killucan. 

The  count  proceeds  to  state  tliat,  by  a,  private  act  of  parliament  made  in  England, 
in  the  tentli  year  of  the  reign  of  his  late  Majesty  King  George  III.,  the  said  advowson 
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was,  amongst  other  things,  limited  to  the  use  of  the  said  John.  Smytli,  eleventh  Earl 
of  Claiiricarde,  for  the  term  of  his  natural  life,  with  remainder  to  his  eldest  son  Henry, 
Lord  Duiikelljai,  for  his  life;  remainder  to  the  first  and  other  sons  of  the  said  Lord 
Dunkellyn,  in  tail  male;  witli  remainders  over,  and  the  reversion  in  fee  to  [336] 
the  said  John  Smyth,  eleventh  Earl  of  Clanriearde:  and  by  tJie  said  last  mentioned 
act  of  parliament  the  said  Henry  Lord  Dunkellyn  was  empowered  to  appoint  a  join- 
ture, ehargea.ble  upon  said  siettled  estates,  in  favour  of  any  woman  with  whom  he 
should  intermarry,  and  to  limit  and  create  a  term  of  years  for  securing  the  due  pay- 
ment of  such  jointure.  It  then  states  the  death  of  John  Smyth,  the  eleventh  Earl,  in 
the  year  1782,  leaving  the  said  Heiuy,  Lord  Dunkellyn,  his  eldest  son,  who  thereupon 
became  twelfth  Earl  of  Clanriearde.  and  seised  for  the  term  of  his  life  of  the  advow- 
son  in  gross. 

Tlie  count  then  alleges  that  Henry,  twelfth  Earl  being  so  seised  and  empowered, 
in  the  year  1785  intermarried  with  Urania.  Anne  Paulett  (now  Dowager  Mar- 
chioness of  Clanriearde) ;  and  that  by  deed,  bearing  date  the  15th  day  of  March,  1785, 
and  made  before  and  in  contemplation  of  the  said  marriage,  tlie  said  Henry,  twelfth 
Earl  of  Clanriearde,  by  virtue  and  in  exercise  of  the  said  power,  limited  and  ap- 
pointed to  the  use  of  tlie  said  Urania  Anne,  a  jointure  of  £2000  per  annum,  charged 
upon  said  settled  estates  ;  and  also  thereby  limited,  a,p]3ointed,  and  demised  unto 
Henrj''  Penruddock  Wyndham,  and  the  said  Marquis  of  Winchester,  amongst  other 
tilings,  the  said  advowson  of  the  churcli  of  KiUucan  for  a  term  of  five  hundred  years, 
for  the  better  securing  to  the  said  Urania  Anne  the  due  paTOient  of  the  said  jointure 
of  £2000.  Tliat  the  said  Henry,  twelfth  Eari  of  Clanriearde,  who  was  afterwards 
Marquis  of  Clanriearde,  died  on  the  10th  of  May,  1797,  leaving  the  said  Urania 
Anne  Marchionesis  of  Clanriearde,  his  widow,  him  surviving  (and  who  is  still  living). 
[337]  That  the  said  Heniy  Penruddock  Wyndham,  and  the  said  Marquis  of  Win- 
chester, being  possessed  (amongst  others  of  tlie  said  settled  estates)  of  tlie  said  ad- 
vowson  for  the  said  term  of  five  hundred  years,  tlie  said  Heniy  Penruddock  Wynd- 
ham died  on  the  1st  of  May,  1810,  leaving  the  said  Marquis  of  Winchester,  the  now 
Defendant  in  error,  him  surviving,  and  sole  possessed  of  tlie  said  advowson  for  the 
residue  of  tlie  said  term  of  five  hundred  years,  and  intitled  to-  present  a  fit  and  proper 
pei^son  to  the  said  church  of  Killucan,  when  tlie  same  became  vacant  by  the  death  of 
the  said  Reverend  Henrv  Wynne,  the  last  incumtent  thereof,  on  tlie  15th  of  Februarv, 
1828. 

To  this  fifth  count  of  the  declaration  tlie  Bishop  of  Meath,  one  of  tlie  Defendants 
below,  pleaded  thirteen  pleas :  by  the  first  of  said  pleas  the  said  Bishop  traversed  the 
appendancy  of  the  advowson  to  the  manor. 

.Secondly.  The  seisin  of  Rickard,  fourth  Earl  of  Clanriearde,  of  the  manor  with 
the  advowson  appendant. 

Thirdly.  The  admission  and  institution  of  Edward  Donuellan  on  the  presentation 
of  Rickard,  fourth  Earl  of  Clanriearde. 

Fourthly.  The  seisin  and  sequestration  of  the  manor  and  advowson  to  the  use  of 
King  Chartes  IL 

Fifthly.  The  grant  of  the  nianoT,  witii  the  advowson  appendant,  by  King  Charles 
n.,  to  Rickard  sixth  Earl  of  Clanriearde. 

Sixthly.  He  pleaded  mil  tiil  record  of  the  lettei-s  patent  of  the  8th  April,  Hth  of 
Charles  II. 

Seven tlily.  He  traversed  the  grant  of  the  advowson  by  John  Smyth,  Earl  of  Clan- 
riearde, unto  [338]  Eaton  Stannard  and  Robert  French,  by  a  deed  bearing;  date  tlie 
25th  of  May,  1745,  mentioned  in  the  fifth  count  of  the  declaration,  and  thereby  stated 
to  have  been  lost,  but  not  material  to  be  further  advei-ted  to. 

Eightldy.   Hetraversed  the  loss  oi  the  said  deed  of  the  25th  of  May,  1745. 

Ninthly.   He  pleaded  nnl  tie!  record  of  the  Act  of  Parliament  lOtli  of  George  III. 

Tenthly.  He  travei-sed  tliat  Heni-y,  Earl  of  Clanriicarde,  did  by  the  deed  of  the 
16th  of  March.  1785,  limit,  appoint,  a.nd  demise  the  advowson  tO'  Henry  Penniddock 
Wyndham  and  the  Marquis  of  Winchester. 

Eleventhly.   That  the  deed  of  the  16th  of  March,  1785,  was  made  and  is  lost. 

Twelfthly.  That  the  Marquis  of  AVinchester  is  possessed  of  the  advowson. 

Thirteenthly.  He  pleaded  a  grant  by  his  late  Majesty.  King  Edward  IV.,  on  the 
9th  of  January,  in  the  ninth  vea.r'  of  his  reign,  of  the  said  advowson  in  gross  to 
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Williaui,  then  Bishop  of  Meath,  and  his  successors  ;  and  tliat  on  the  lith  da.y  of  Ain-iU 

1626,  Edward  Donnelhui  was  colhited  to  the  said  church  by  Anthony,  Bislioj)  of  Meath, 

in  rig;ht  of  his  said  bisliojirick,  and  traversed  that  the  said  Edward  Donnelhui  was 

adnutt«jd  to  the  said  ehuruh  on  the  presentation  of  the  said  Kiekard  fovirtli  Karl  of 

Clanricai'ide. 

The  Keaerend  James  Alexander,  the  other  Defendant  Ijelow,  j)leaded  ei<rht  pleas 

to  the  said  fifth  count  of  tlie  declaration. 

The  first,  second,  third,  fourtli,  sixtli,  and  eis:hth,  of  the  clerk's  pleas  correspond 

witli  tlie  first,  second,  third,  fourth,  ninth,  and  twelfth  of  [339]  the  Uisiioji's  pleas. 

He  fui-tlier  traversed  tlie  seisin  of  Michael,  tenth  Earl  of  Clanricarde. 

And,  that  it  belonjrs  to  the  Marquis  of  Winchester  to  present  a  fit  |.ierson  to  the 

said  church. 

The  eleventh  plea  of  the  Bishop  to  the  Hfth  count  of  the  declaration  ha.vin<r  been 

so   framed   as  to  render  it  impossible  for  the  Plaintiff  below  safely  to  take  issue 

thereon,  he  was  compelled  to  demur  thereto;  and  the  Bishop  having  joined  in  de- 

muri^'er  the  same  was  argued  in  the  Irish  Court  of  Common  Pleas,  and  judtrment  had 

thereon  in  favour  of  the  Plaintiff  below. 

Issue  beinu;  joined  upon  the  other  jileas,  the  cause  was  tried  at  the  bar  of  the  Court 

of  Common  Pleas  in  Ireland,  and  before  a  s])ecial  jury  of  the  county  of  Westmeath, 

on  the  15th  day  of  November,  in  the  year  1830. 

To  maintain  tlie  said  issues  on  the  part  of  the  Plaintiff  below,  the  substance  of  the 

proofs  adduced  was  as  follows :  — 

It  was  shown  tliat  King  Edward  II.  being  seized  of  the  manor  of  llatliweir  with 
its  appurtenances,  granted  the  same,  together  with  all  advow'sons  of  churches  tiiere- 
unto  belonging  by  letters  patent,  bearing  date  the  6th  of  April,  in  the  9th  year  of  his 
reign,  to  John  d'Arcy  and  Jolianna  iiis  wife,  in  tail  male  :  and  it  a.pp€jared  by  the 
enrolment  of  a  writ  issued  on  the  21st  of  July,  in  the  fifth  year  of  the  reign  of  King 
Edward  III.,  ordering  the  justices  O'f  Ireland  tO'  cause  an  extent  of  the  said  manor  to 
be  made,  and  also  by  the  enrolment  of  an  extent  of  the  said  manor  made  in  pursuance 
of  said  writ,  at  Drogheda,  in  the  fifth  year  of  the  reign  of  King  Edward  III.,  tliat 
there  then  was  in  the  [340]  said  manor  a.  certain  parish  church,  the  patronage  of 
which  belonged  to  the  said  manor.  There  was  further  siliown'  by  an  entry  in  an 
ancient  book  remaining  of  record  in  tlie  registry  ofBce  of  the  diocese  of  Armagh, 
the  presentation  by  Sir  William  d'Arcy  of  one  Derniott  Martin  to  the  rectory  of  the 
parish  church  of  Rathweir,  on  the  13tJi  of  M.arcli,  1509,  therein  stated  to  be  then 
vacant  by  the  death  of  Thomas  d'Arcy,  the  last  incumbent  thereof.  An  inquisition 
taien  before  the  Barons  of  the  Exchequer  of  Ireland,  at  Dublin,  in  the  twent3'-third 
year  of  the  reign  of  King  Henry  VIII.  was  also  shewn,  whereby,  amongst  other 
matters,  it  was  found  that  the  said  King  Henry  VIII.  was  sieised  of  the  said  manor 
with  its  appurtenances ;  and  there  was  further  shown  the  enrolment  in  the  Rolls' 
Office  of  the  High  Court  of  Chancery  in  Ireland  of  a  presentation  by  King  Henry 
VIII.,  dated  tlie  IStli  of  August,  in  the  twenty-fourth  year  of  his  reign,  of  one 
William  Cocks  to  the  said  church  of  Rathweir,  being  then  vacant,  and  to  the  donation 
of  the  said  king  belonging. 

It  was  further  shown,  that  King  Henry  VIII..  by  his  letters  patent  tearing  date  at 
Westminster,  the  16th  of  August,  in  the  twenty-sixth  year  of  his  reign,  granted  the 
said  manor  of  Rathweir,  with  its  a.])purtenances,  together  with  the  advowsoiis  of 
churches,  to  one  John  D'Arcy  and  his  assigns  for  life,  at  the  rent  of  twenty  m.arks  : 
and  by  letters  patent,  bearing  date  at  Westminster  the  29th  of  October,  in  the  fourtli 
and  fifth  years  of  the  reign  of  King  Philip  and  Queen  Mary,  reciting  the  said  life 
estate  of  the  said  John  D'Arcy.  in  the  said  manoi-  of  Rathweir  with  its  appurtenances  : 
also  the  Crown's  reversion  in  the  same  after  the  death  [341]  of  the  said  John  D'Arcy. 
the  said  king  and  queen  granted  to  Gerald,  Earl  of  Kildare,  and  Mabella,  his  wife, 
and  to  the  heirs  male  of  the  body  of  tlie  said  Earl,  the  reversion  of  the  said  manor  of 
Rathweir  with  its  appurtenances,  and  all  advowsons  and  right  of  patronage  of 
churches  thereto  telonging,  or  in  any  manner  whatsoever  appertaining. 

It  further  appeared,  that  by  letters  patent  of  King  James  I.,  bearing  date,  ,at 
Dublin,  the  .30tli  of  October,  in  the  first  year  of  his  reign,  after  reciting  tlie  said  last- 
mentioned  patent  of  King  Philip  and  Queen  Mary,  and  reciting  that  said  Gerald. 
Earl  of  Kildare,  was  dead  without  issue  male,  the  said  King  James  I.  granted  and 
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ccnfirmed  unto  one  John  King  all  his  reversion  in  the  said  manor  of  Ratlnveir,  with 
its  appurtenances,  and  all  advowsons  and  patronage  of  churches  in  any  manner 
belonging  or  appertaining  to  the  said  manor,  as  fully  as  he  the  said  King  James, 
or  any  of  his  progenitors  had  enjoyed  the  same,  to  hold  to  the  said  John  King,  his 
heirs  and  assigns  for  ever. 

The  Plaintiff  below  also  produced  an  attested  copy  of  a  fine,  bearing  date  on  the 
marrow  of  the  Purification,  in  the  fourth  year  of  the  reign  of  King  James  I.,  and 
levied  by  the  said  John  King,  and  Catherine  his  wife,  to  Rickard  Burke,  fourth  Earl 
of  Clanricarde,  of  the  manor  of  Rathweir,  with  all  advowsons,  rectories  or  rights, 
patronage  and  other  appurtenances  to  tlie  said  manor  belonging;  also  a  copy  of  the 
enrolment  from  the  Rolls'  Office  of  Chanceiy  of  a  king's  letter,  bearing  date  the  8tli  of 
April,  in  the  sixth  year  of  tlie  reign  of  King  James  I.,  directing  the  acceptance  from 
Rickard.  fourth  Earl  of  Clanicarde,  of  a  [342]  surrender  of  all  his  manoi-s  and  tem- 
poral and  spiritual  liereditaments  in  Ireland  ;  and  thati  a  n&w  gi-ant  of  tlie  same 
should  be  made  by  letters  patent;  and  that  a  commission  sliould  issue  under  the  great 
seal  of  Ireland  to  inquire  as  to  the  same;  and  also  an  inquisition  taken  at  AtUone, 
on  tlie  4th  of  May.  1609.  pursuant  to  said  commission,  finding  that  the  said  Rickard. 
Earl  of  Clanricarde,  was  then  peaceably  seised  in  his  demesne  as  of  fee  of  the  manor 
of  Rathweir  with  its  appurtenances,  by  purchase  from  John  King,  as  appeared  by 
deed  of  bargain  and  sale,  dated  1st  January,  1606,  and  of  all  advowsons  of  churches 
and  vicarages  in  any  manner  belonging  to  the  same  ;  and  as  also  appeared  by  the 
exemplification  of  the  said  fine;  and  also  letters  patent,  dated,  at  Dublin,  the  19tli 
of  July,  in  the  eighth  year  of  the  reign  of  King  James  I.,  whereby  he  granted  and 
confirmed  to  Rickard,  fourth  Earl  of  Clanricarde,  tlie  manor  of  Rathweir,  with  aU 
its  rights,  members,  and  appurtenances,  and  hereditaments,  as  fully  ajid  amply  as 
the  sa.me  ever  came  or  ought  to  have  come  to  tlie  Crown  by  any  legal  means  whatso- 
ever, to  hold  to  the  said  Rickard.  fourth  Earl  of  Clanricarde,  and  his  heirs  and  assigns 
for  ever. 

And  the  Plaintiff'  furtlier  produced  and  proved  a  duly  attested  and  compared 
copy  of  the  letters  patent  mentioned  in  the  fifth  count  of  the  declaration,  and  dated 
at  'Westminster  the  8tli  of  April,  in  the  fourteenth  year  of  King  Charles  II.,  and 
confii-med  as  hereinbefore  stated  by  the  Act  of  Settlement,  granting,  amongst  other 
things,  the  said  manor,  and  all  rectories  and  advowsons  of  churches  whatsoever  in 
Ireland,  which  Rickard,  fourtli  Earl,  or  Hick,  Marquis  of  Clanricarde,  was  [343] 
possessed  of  by  any  title  or  any  claim,  to  Rickard,  sixth  Earl  of  Clanricarde,  and  the 
heirs  male  of  his  body ;  remainder  to  the  heirs  male  of  the  body  of  Ulick,  first  Earl  of 
Clanricarde ;  remainder  to  the  right  heirs  of  tlie  said  Flick. 

The  pedigi-ee  of  the  Earls  of  Clanricarde,  as  stated  in  tlie  fifth  count  of  the  de- 
claration, was  admitted  by  the  Defendants  below ;  and  also  that  thei-e  had  been  a 
conveyance  of  the  manor  of  Rathweir  to  Sir  Patrick  Mulledy,  and  tliat  he  or  the  per- 
sons deriving  under  him  had  forfeited,  and  that  all  their  property  had  vested  in  the 
Crown  under  the  Act  of  King  William  the  Third. 

The  Plaintiff"  below  also  produced  from  aoiiu-iig-st  the  papers  of  the  present 
Marquis  of  Clanricarde  two  deeds;  one  bearing  date  the  4tli  of  M.a.rch,  1699,  whereby 
Rickard,  then  Earl  of  Clanricarde,  conveyed  to  Jolm  Morgan  of  Monksfield,  in  the 
county  of  Galway,  Esquire,  and  his  lieii-s,  upon  trust,  the  advowsons  and  rights  of 
presentation  to  cliurches  of  the  Clanricarde  family  ;  and  the  other  bearing  date  the 
27th  of  March,  1744,  purporting  to  be  a.  reconveyance  by  John  Morgan  of  Kilcolgan, 
in  said  county  of  Galway,  to  John  Smyth,  Earl  of  Clanricarde,  of  the  said  advowsons ; 
and,  amongst  others,  the  advowson  or  right  of  patronage  of,  in,  and  to  thei  rectoiy 
and  parish  church  of  Rathweir  and  Killucan,  in  the  county  of  Westmeath. 

And  the  Plaintiff  below  produced  and  gave  in  evidence  an  attested  copy  of  the 
private  act  of  parliament  in  tlie  fifth  count  of  tlie  declaration,  mentioned  to  h.ave  been 
made  in  the  tenth  year  of  the  reign  of  King  George  III.,  and  ve,sting  the  settled 
estates  of  Jolm  Smyth,  Earl  of  Clanricarde,  [344]  in  the  kingdom  of  Ireland,  in 
trustees  to  the  uses  therein  mentioned,  discharged  of  the  trusts  contained  in  the 
deed  of  25th  of  May.  1745  ;  and  by  which  act  the  power  mentioned  in  the  said  fifth 
count  was  vested  in  Henry,  then  Lord  Dunkellyn,  the  eldest  son  and  heir  of  the  said 
John  Smvth.  Earl  of  Clanricarde.  to  charge  the  said  settled  estates  with  a  jointure 
of  £2000.  and  to  secure  the  same  by  a  trust  term,  .as  in  the  said  count  mentioned  ; 
and  also  tlie  original  memorial  of  a  deed  dated  the  16th  of  March,  1785,  whereby  the 
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said  Heiirv,  Lord  Duiikellyii.  upon  his  intermarriafre  with  Urania.  Aiiiie  I'aulett,  the 
present  Marchioness  KowaLjer  of  Clanriearde,  ejiercised  liis  said  power  of  charging 
his  said  estates  (includiui;  said  advowson)  with  said  jointure  of  £2000  ;  and  by  which, 
for  securing  the  payment  of  said  jointure,  he  the  said  Henry,  Lord  Dunkellyn,  created 
and  vested  a  term  of  500  years  in  the  same,  in  the  said  Henry  Penruddock  Wyndham 
and  the  said  AL'uujuis  of  Winchester,  and  wliicli  said  term  then  was  and  still  is  vested 
in  the  said  Marquis  of  Winchester,  he  having  sui-vived  his  said  co-trustee,  the  said 
Henry  Penruddock  Wyndham. 

The  evidence  relied  upon  by  the  Plaintiff  below,  with  respect  to  seisin  of  the 
advowson,  or  the  exercise  of  the  right  of  patronage,  to  the  rectory  and  vicarage  of 
Killucan,    was   a,s   follows:  — 

1.  An  attested  copy  of  a  royal  conunission,  bearing  date  the  22d  of  June,  in  the 
fifteenth  year  of  the  reign  of  King  James  L  to  inquire,  amongst  other  matters,  by 
whom  tlie  several  parsonages,  vicarages,  and  other  spiritual  livings,  then  were  and 
had  been  held  and  enjoyed,  and  a  duly  compared  and  attested  copy  of  an  [345] 
entry  in  the  regal  visitation-book  of  the  year  1615,  being  the  return  to  the  said 
commission  in  the  words  following:  "  1615.  Rectoria  de  Eathweir,  alias  Killucken, 
comes  Clanriearde,  patronus:  dicta  rectoria.  valet  per  annum,  £200;  Ma.gr. 
Johannes  Carter,  clericus,  in  artibus  Maigr.,  verbi  divini  predicator,  rector. 
Vicaria  de  Rathweir,  alias  Killucken,  ecclesia  et  cancel,  reparat.  comes  de  Clan- 
riearde patronus:  dicta  vicaria  valet  per  annum  £10,  Magr.  Nicholas  Robinscn, 
clericus,  verbi  divini  predicator,  vicarius  ;  Mr.  Jacobus  Byram,  clericus,  in  artibus 
bachalarius,  verbi  divini  predicator,  curat."  Also  an  entiy  in  tlie  book  containing 
returns  of  institutions  and  collations  by  the  archbisliops  and  bishops  of  Ireland 
remaining  of  record  in  the  First-Fruits  OfHce  in  his  Majesty's  Court  of  Exchequer, 
showing  by  certificate  of  Anthony,  Bishop  of  Meath,  dated  tlie  28th  of  April,  1627, 
that  Edward  Donnellan  was  admitted  to  the  rectwy  and  vicarage  of  Rathweir  :  and 
by  certificate  of  Arthur,  then  bishop  of  Meath,  dated  in  ITl-"?,  that  one  Peter  War- 
burton  was  instituted  on  the  13th  of  February,  1741,  into  the  rector}'  and  vicarage  of 
Rathweir:  also  an  entry  in  the  regal  visitation-book  of  163.3,  whereby  it  appeared 
that  Mr.  Edward  Donnellan  was  then  rector  and  vicar  of  tlie  said  rectory  and 
vicarage. 

2.  An  attested  copy  from  the  book  of  commissioners  in  tlie  Vice  Treasurer's  office 
of  Ireland,  of  a  commission  of  the  Commonwaaltli  of  England,  dated  Dublin,  19th 
August.  1653,  directing  inquiry  by  the  Commissioners  of  Revenue,  liy  examination 
of  witnesses  on  oath,  among  other  things,  "  of  all  manors,  rectories,  and  other  here- 
ditaments, who  owned  same  upon  the  23d  [346]  of  October,  16-1:1,  and 
who  now  enjoy  or  claim  the  same;  and  what  estate  in  the  sa.me  was  en- 
joyed or  claimed  in.  1641,  and  what  now."  And  an  attested  copy  of 
the  original  return  to  the  said  commission,  dated  Atlilone,  7tli  Novem- 
ber, 1653,  for  county  Westmeath,  now  remaining  of  record  in  the  said  Sur- 
veyor-General's office,  finding  upon  oath,  "  that  the  parsonage  and  vicarage  of 
the  parochial  church  of  Killucan  was  on  the  23d  of  October,  1641,  held  by  Edward 
Donnellan.  clerk  and  parson  of  the  same  by  virtue  of  the  presentation  of  the  Earl 
of  Clanriearde,  patron  thereof,  and  by  the  admission  of  the  ordinary." 

By  the  examination  of  tlire©  witnesses,  namely,  Antliony  Dopping,  John  D'Arcy, 
and  Sir  William  Betliam,  the  Plaintiff  below  proved  the  finding  at  Lowton  House,  in 
the  county  of  Meath,  of  two  documents ;  one  a  parchment  deed  bearing  date  the  28th 
day  of  March,  1637,  and  purporting  to  be  a  grant  of  Ulick,  fiftli  Earl  of  Clanriearde, 
to  Doctor  Edward  Donnellan  of  the  then  next  a.voidance  of  tJie  rectory  and  vicarage 
of  Rathweir.  otherwise  Killucan  ;  and  the  other  dated  28th  of  February,  1695,  and 
purporting  to  be  a  case  stated  for  the  opinion  of  counsel  on  tlie  part  of  the  said 
Anthony  Dopping,  Bishop  of  Meath,  wherein  it  was,  among  other  things,  stated  on 
the  part  of  the  said  Bishop,  "that  in  the  year  1637,  l^lick.  Earl  of  Clanriearde, 
granted  to  Doctor  Donnellan,  incumbent  of  Rathweir,  his  executors  and  administra- 
tors, the  next  presentation  to  tlie  rectoiy  and  vicarage  of  Rathweir,  dated  the  28th 
March,  1637  :  that  in  1642,  both  rectory  and  vicara.ge  being  void  by  the  death  of 
Doctor  Donnellan,  his  widow  and  executrix,  presented  pro  hoc  vire  fanfiim  William 
Barry  to  lioth,  who.  was  insti-[347]-t«te.d  by  the  bishop  June  13th  1642,  but  not  in- 
ducted till  the  27th  February,  1660  ;  and  tliat,  by  a  mandate  from  the  Bishop's  suc- 
cessor, the  bisho|)  that  instituted  being  dead  before  William  Barry's  induction." 
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The  documents  were  produced  by  Anthony  Doppiiip,  who  deposed  that  he  was  a 
descendant  of  Anthony  Dopping,  Bishop  of  Meath,  and  that  hc'  had  in  liis  j)Ossession 
several  papers  wliicli  were  handed  to  liim  as  coming  from  Lowtou  House,  where  the 
Dopping  family  papers  were  kept,  that  Lowton  House  is  the  family  mansion  of  the 
Doppings,  and  that  the  papers  in  his  possession  were  handed  to  him  by  John 
Darcy,  who  is  a  relation  of  the  Dopping  family,  and  that  the  two  documents  were 
handed  to  him  among  the  said  papers  by  John  Darcy  at  a  Major  Sirr's,  and  tliat  he 
never  saw  the  said  two  documents  or  any  of  them  at  Lowton  House.  John  Darcy 
deposed  that  he  handed  a-  parcel  of  papers  to  AntJiony  Dopjjing,  the  last  witness, 
and  that  he  got  the  said  parcel  of  papei-s  from  Sir  William  Betham. 
Sir  Willian)  Betham  deposed  that  he  found  a  parcel  of  papers  at 
Lowton  House  among  other  papers,  and  that  tlie  Reverend  Mr.  Sirr 
was  with  him.  tliat  he  found  the  said  parcel  of  papers  in  a  room  with  other 
papers  relating  to  the  see  of  Meath,  and  that  he  lianded  the  said  parcel  of  papers  to  the 
said  Mr.  Sirr  ;  that  Lowton  House  belonged  to  or  is  inhabited  by  a  Mrs.  Dopping,  a 
middle  aged  lady,  and  that  he  put  no  mark  on  the  said  parcel  of  papers,  but  that  he 
took  copies  of  them  ;  and  the  two  documents  produced  were  among  them  :  that  at  the 
time  of  finding  the  said  parcel  of  papers  he  found  several  visitation  books  of  the 
diocese  of  Meath.  particularly  one  of  the  year  1616.  By  the  [348]  evidence  of  the 
Rev.  G.  Braba^on,  the  registrar  of  the  diocese  of  Meath,  it  appeared  that  thei'e  was 
no  registry  of  ecclesiastical  or  other  records  of  the  diocese  of  Meath  (except  one  old 
roll)  anterior  to  the  year  1717,  and  that  no  visitation-books  of  the  diocese,  or  entries 
of  presentations,  admissions,  institutiions,  or  collations  to  ecclesiastical  benefices 
within  the  diocese,  or  other  papers  or  records  relative  to>  thei  diocese,  or  the  benefices 
witliin  the  same,  were  preserved  or  to>  be  fonnd  in  the  said  registry  office,  relating  to 
any  period  anterior  to  the  year  1717. 

To  the  admission,  of  these  documents  (the  grant  and  case)  in  evidence  and  the 
directions  of  the  Court  exceptions  were  taken  on  the  part  of  the  Defendant,  the 
substance  of  which  is  set  forth  in  the  errors  assigned  in  the  Exchequer  Chamber,  and 
in  parliament  as  after  stated. 

The  Defendants  below  having  relied  ujion  the  grant  of  King  Edward  IV.  tO' 
William  Sherwood,  Bishop  of  Meath,  stated,  in  the  thirteeiitli  plea  of  the  Defendant 
the  Bishop,  the  Plaintiff  below  (protesting  against  the  validity  of  said  alleged  grant 
and  further  insisting  that  it  had  not  in  a  single  instance  been  acted  upon)  relied 
upon  its  total  extinction,  (if  it  ever  had  valid  existence,)  by  the  act  of  resumption  of 
the  tenth  of  King  Henry  VIL,  which  wasi  given  in  evidence  on  the  part  of  tlie 
Plaintiff  below  ;  and  bj^  which,  for  the  reasons  and  considerations  tlierein  con- 
tained, it  was  ordained  and  enacted,  and  established  by  the  authority  of  the  then 
parliament,  "  that  there  be  i-esumed,  seized,  and  taken  unto  the  said  King's  hands, 
amongst  other  things,  all  manors,  lordsliips,  castles,  advowsons  of  churches,  free 
chapels,  lands,  tenements,  rents,  services,  fee  farms,  and  all  otlier  [349]  manner  of 
profits,  hereditaments,  and  commodities,  whereof  tlie  said  sovereign  lord,  or  any  of 
his  noble  })rogenitors,  kings  of  England,  was  at  any  time  seised  in  fee  simple  or  fee 
tail,  fro-m  tlie  last  day  oi  the  reign  of  King  Edward  IL  to  the  passing  of  the  said  act ; 
and  by  tlie  same  a.uthority  all  manner  of  feofl'ments,  gifts,  intails,  grants,  leases  for 
term  of  lives,  or  term  of  years,  releases,  confirmations,  and  reversions,  of  all  and 
every  of  the  aforesaid  honours,  manors,  lordsliips,  and  of  all  others  as  before  specified, 
or  of  any  parcel  of  them,  as  well  by  authority  of  parliament,  as  by  any  letters  patent 
made  under  the  Great  Seal  of  England  or  Ireland,  to^  any  person  or  persons,  or  by 
whatsoever  name  or  names,  tiiey  may  be  named  jointly  or  severally,  from  the  said 
day  to  be  resumed,  revoked,  annulled,  and  made  void,  and  of  none  eft'eet  in  law. 

"  The  evidence  on  the  part  of  the  Defendants  below  (the  now  Plaintiffs  in  error) 
consisted  of  the  following  documents. 

An  attested  copy  of  a  king's  letter  or  mandate,  bearing  date  the  8tli  day  of  July, 
1354,  in  the  twenty-eighth  year  of  the  reign  of  King  Edward  III.  whereby,  after  re- 
citing that  the  judgment  against  Roger  De  Mortimer,  Earl  of  March,  had  been  an- 
nulled as  erroneous,  the  said  King  Edward  III.  commanded  that  the  rolls'  memoranda 
and  muniments,  which  belonged  to  the  said  Earl,  and  wliicli  were  in  the  treasury 
of  the  Exchequer,  should  1»  delivered  ovei-  In'  the  treasurer  and  barons  of  the  Ex- 
chequer to  Roarer  de  Mortimer,  then  Earl  of  March,  consin  and  heir  of  the  sa-id  late 
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Eiirl,  or  his  attorney  in  that  bejiialf  ;  to  which  letter  a  uieiiioranduiu  is  attached,  of 
the  delivery  of  certain   roUs  inu-suaut  thereto,  to  the  treasurer  of  the  said   Earl. 

[350]  Also  an  attasted  cojiy  of  lettere  patent  of  King  Henry  Y.  dated  9th  March, 
in  the  second  year  of  iiis  reign,  containino;  certain  recitals,  and  granting  certain 
privileges  to  Roger,  Earl  of  March. 

Also  an  attested  copy  of  tJie  alleged  grant  by  King  Edward  IV.,  to  IHshoji  Sher- 
wood, as  set  forth  in  the  thirteentli  plea,  of  the  Defendant  below,  the  Bishop  of  Meath. 

And  a  piarchnient  roll  purporting  to  be  a  proxy  roll  of  the  diocese  of  Meath,  and  to 
be  written  in  the  year  1518. 

The  Defendants  below  also  gave  in  evidence  an  entry  in  the  visitation-hook  of  tlie 
diocese  of  Armagh  for  the  year  166-t,  stating  that  WiUiani  Barry  exhibited  collation  of 
the  rectory  and  vicarage  of  Killucan,  otherwise  Rathweir,  granted  by  Antbony, 
bishop  of  Meath,  dated  13th  January,  1642,  and  exhibited  mandate  tO'  induct  into 
tlie  aforesaid  rectory  and  vicarage,  by  Henry,  Bisliop  of  Meath,  dated  16tli  February, 
1660  ;  and  another  entry  from  the  visitation-book  of  the  diocese  of  Armagh  for  the 
year  1745,  in  these  words:  "  Rathweir  or  Killucan  rectory  and  vicarage,  collative, 
rector  and  vicar,  Peter  Warburton : "  also'  the  collation  of  the  Reverend  Anthony 
Dopping.  by  Anthony  Dopping,  bishop  of  Meath  ;  and  the  collation  of  the  Reverend 
Henry  Wynne,  the  late  incumbent  of  the  said  benefice. 

The  Defendants  below  further  gave  in  evidence  an  attested  copy  of  a  fine,  bear- 
ing date  on  the  morrow  of  the  Holy  Trinit}%  in  tlie  first  ^-ear  of  the  reign  of  King 
James  H.,  purporting  to  be  a  fine  levied  by  William,  Earl  of  Qanricarde,  and  Helen, 
Countess  of  Cla.nricarde,  his  wife,  to  Jolm  Brown,  Gerald  Dillon,  and  Anthony 
Mulledy,  Esquires,  of  (amongst  other  things)  tlie  advowson  of  Killucan. 

[351]  This  evidence  was  tlie  subject  of  an  exception  on  the  part  of  the  Defendant 
in  error,  who  relied  upon  the  inadmissibility  of  the  said  alleged  fine  upon  any  of  the 
issues,  knit  upon  the  record  between  the  parties,  as  also  upon  its  non-operation,  to 
bar  his  tJie  Marquis  of  Winchesteir's  claim  to  the  advowson,  even  supposing  it  to  have 
been  admissible  in  evidence. 

The  Defendant  also  gave  evidence  of  collations  made  in  some  instances  by  the 
Bishop  of  Meath,  which  the  Plaintiff  offered  evidence  to  explain.* 

T^pon  the  foregoing  pleadings  and  proofs,  the  special  jury,  empanelled  to  try 
the  issues  joined  between  the  parties,  found  a  verdict  upon  all  the  issues  in  favour 
of  the  Plaintiff  below. 

The  Defendants  below  took  a  bill  of  excepitions  to  tlie  charges  and  direction  of 
the  Court  to  the  Jury  :  and  judgment  thereon  having  been  given  for  the  Plaintiff  below, 
the  Defendants  below  brought  their  writ  of  error  in  the  Irish  Court  of  Exchequer 
Oiamber,  and  a.ssignied  for  errors  tlie  same  causes  as  constituted  their  exceptions  in 
the  Court  of  Common  Pleas. 

The  substance  of  the  errors  assigned  was,  that  the  Court  of  Coiiimoii  Ple«,s  ought 
not  to  have  allowed  the  said  two  documents  produced  from  Lowton  House  to  have 
been  given  in  evidence. 

That  tlie  court  ought  to  have  told  thei  juiy,  that  if  they  believed  that  King  Edward 
IV.  made  the  grant  of  the  advowson  to  Bishop  Sherwood,  and  tliat  he  wa,s  seised  of 
the  manor  at  the  time  of  making  the  grant,  in  such  case  tilie  grant  was  a  [352] 
good  and  valid  grant  at  the  time  of  making  thereof,  and  had  rendered  the  advowson 
for  ever  disappendant  and  in  gross,  and  that  it  never  again  became  appendant  to  the 
said  manor,  and  did  not  pass  to  the  said  John  King  by  the  letters  ]iatent  of  the  first 
year  of  King  James  I. 

That  the  Court  ought  not  to  have  told  the  jury,  that  although  they  should  believe 
that  King  Edward  IV.  was  seised  of  tlie  ma.nor,  and  iiad  made  such  gxant  of  the 
advowson  to  the  said  Bishop  Sherwood,  yet  that  the  said  advowson  had  again  liecome 
appendant  to  the  manor  by  force  of  the  act  of  the  lOtli  of  King  Henry  VII. 

That  the  Court  ought  to  have  told  the  jury,  that  the  grant  of  the  advowson  by 
King  Edward  IV.  to  Bishop  Sherwood  was  not  resumed,  revoked,  or  avoided  by  the 
act  of  the  10th  of  King  Henry  VII.,  and  that  the  grant,  notwithstanding  the  said 
act,  or  any  otlier  act  or  matter,  was  and  still  is  a  good,  valid,  and  subsisting  grant. 

That  the  Court  ought  not  to  have  told  the  jury,  that  the  grant  to  Bishop  Sherwood 


*   See  the  bill  of  exceptions  in  the  appendi.x  to  the  cases  in  tlie  House  of  Lords, 
the  errors  assigned,  and  the  argument,  post. 
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bec'ame,  and  was,  on  the  passing  of  the  a^.■t  of  the  10th  of  Henry  VII.  resumed,  re- 
voked, avoided,  and  made  of  none  effect. 

That  tlie  Court  should  have  told  the  jury,  tliat  if  they  believed  that  Kinij  Edward 
IV.  was  seised  of  the  manor  and  advowson  as  of  his  private  property,  and,  beinj,'  so 
seised,  had  made  the  grant,  that  the  same  was  not  resumed,  revoked,  or  avoided  by 
the  act  of  the  lOtli  of  Henry  VII. 

That  the  Court  told  the  jury,  there  was  no  evidence  that  King  Edward  IV.  was 
seised  of  the  advowson  as  of  his  private  estate. 

Tliat  the  Court  refused  to  direct  the  jury,  that  [353]  by  the  effect  and  operation 
of  the  fine  levied  by  William,  seventh  Earl  of  Clanricarde  and  Helen  his  wife,  to  John 
Brown,  Gerald  Dillon,  and  Antony  MuUedy,  all  tlie  estate  and  interest  of  the  said 
Earl  AVilliam  and  his  heirs,  of  a.nd  in  the  said  advowson,  was  conveyed  and  passed 
away  from  the  said  Earl  and  his  heirs;  and  that  the  said  Earl,  and  his  heii-s,  and 
the  Plaintiff"  below,  were  estopped,  barred,  and  concluded  thereby  from  having, 
acquiring,  claiming,  or  alleging  any  estate  term,  interest,  or  possession,  of  or  in  said 
advowson. 

That  the  Court  told  the  jury,  that  the  fine  was  not  a  bar  to  tlie  Plaintiffs'  right 
to  recover  on  the  issues. 

And — That  the  Court  refused  to  tell  the  jury,  that  the  fine  was  sufficient  evidence 
to  show  that  tlie  Plaintiff  was  not,  and  had  not  been,  possessed  of  the  said  advowson, 
or  any  term  therein. 

The  Defendant  in  error  having  filed  a  joinder  to  the  errors  so  assigned,  the  case 
was  argued  on  several  days  by  counsel  for  both  pa.rties  respectively,  in  tlie  Court  of 
E.xchequer  Cliamber  in  Ireland,  whereupon  the  judgment  obtained  by  the  Defendant 
in  error,  in  the  Court  of  Common  Pleas,  was  affirmed. 

From  tliis  judgment  a  writ  of  error  was  brought  in  parliament  where  the  same 
errors  were  assigned. 

For  the  Plaintiff  in  error,  the  Attorney  General  and  Sir  William  FoUett  (in 
chief  and  in  reply). 

The  title  of  the  Plaintiff  in  this  case  stands  upon  the  allegation  of  one  grant  and 
one  presentation  and  admission  under  it,  supported  by  documents  which  have  been 
im]3roperly  admitted  in  evidence':  whereas,  upon  the  face  of  this  record,  at  least  from 
the  year  1626,  this  living  has  continually  been  filled  by  collations  from  the  Bishop  of 
Meath,  [354]  and  it  is  only  in  the  year  1828,  two  centuries  after  the  time  when 
we  can  trace  the  rig'hts  of  the  Bishops  of  Meath,  that  it  lias  been  called  in  question. 
That  appears  on  the  face  of  these  proceedings.  If  we  could  travel  out  of  the  record 
into  matters  whicli  have  since  been  investigated,  we  could  shew  that  they  have 
collated  long  prior  to  that  date. 

It  appears  that  in  the  year  1626,  the  verj'  person  upon  whose  presentation  they 
count,  namely,  Donnellan,  was  collated  by  the  Bishop  of  Meath.  It  appears  that  in 
1642,  William  Buiy,  who  thej'  say  was  presented  by  a  grant  of  the  Earl  of  Clanri- 
carde, was  collated  by  the  Bishop  of  Meath.  It  appears  that  in  1695,  Anthony 
Dopping  was  collated  by  the  Bisliop  of  Meath.  In  1741,  Peter  Warburton  was  pre- 
sented, not  by  the  Earl  of  Clanricarde,  but  by  the  King,  in  consequence  of  a  vacancy 
created  by  that  Anthony  Dopping  being  made  a  bishop.  In  1784,  Henr)^  Logan  was 
collated  by  the  Bishop  of  Meath,  and  he  held  it  down  to  the  year  1828,  when  the 
present  possessor  was  collated  by  the  Bishop  of  Meath.  To  get  rid  of  the  effects  of 
these  collations,  it  is  suggested  that  it  is  the  duty  of  a  bishop  to  collate  to  tlie  benefice 
in  the  event  of  a  lapse:  but  how  do'  they  account  for  the  Bishop  of  Menth  collating 
in  1626,  and  continuing  to  do  so  without  any  opposition,  the  individuals  so  collated 
continuing  tO'  hold  the  living  to  their  death,  and  upon  their  deaths  the  then  bisliop 
again  collating  to  that  living?  the  strongest  proof  of  the  continued  exercise  of  the 
right. 

Against  such  proof  a  verdict  has  been  obtained  by  the  admission  of  documents 
not  duly  a.uthenticated  and  misdirection  of  the  Court.  Those  docu-[355]-ments 
were,  in  truth,  the  only  material  evidence  in  the  cause,  and  having  been  erroneously 
submitted  to  the  jury,  it  must  be  inferred  that  they  produced  the  verdict;  and, 
therefore,  the  question  at  issue  ought  to  be  sent  to  a  new-  trial.  Wlint  is  that  issue? 
The  Plaintiff's  present  to  the  living  under  the  title  of  the  family  of  Clanricarde. 
They  count  upon  the  presentation  of  a  person  of  the  name  of  Donnellan  in  1626. 
Since  tliat  year  there  has  been  no  exercise  of  the  right  by  the  family.     But  inde- 
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pendeiitJy  of  tlie  iinautlieiuicated  docuiueuts,  how  do'  tliey  luako  out  their  title/ 
It  is  admitted  that  hy  grant  of  Edward  IV.  tO'  the  Bishop  of  Meath  of  the  advowson 
it  had  been  severed  from  the  manor,  and  then'  became  an  advowson  in  gross.  Tliey 
produce  a.  grant  to  Jolm  King  by  lettersi  ])atent  of  King  Ja.uies  I.,  bearing  date  at 
Dublin  the  .'JOtli  October  in  the  first  year  of  his  reign.  In  this  grant  nothing  is  said 
about  tJie  advowson  of  tiiis  church.  It  is  a  grant  of  the  manor  of  Hatliweir,  with 
all  the  riglits  and  advowsons  belo-nging  or  appertaining  to  the  manor.  King  James 
I.  does  not  profess  to  grant  to  John  King  the  advowson  to  this  cliurch  ;  he  gives  him 
the  manor  of  Hathweir  ;  and  the  only  mode  in  wliicli  the  Earl  of  Clanricarde  can  set 
up  any  title  under  this  grant  is  by  shewing  that  when  King  James  executed  the  letters 
patent,  this  advowson  was  appendant  toi  the  manor  of  Rathweir,  that  is  the  first  step 
in  their  title. 

In  the  fourth  year  of  tlie  reign  of  King  James  I.,  a  fine  was  leivied  by  John  King 
and  Catherine  his  wife  to  Richard  Burke,  fourtli  Earl  of  Clanricarde,  of  the  manor 
and  lordship  of  Rathweir,  with  all  advowsons,  rectories,  or  rights  of  patronage, 
and  other  appurtenances  to  the  said  manor  belonging,  [356]  so^  that  Jolm  King  also 
passes  only  the  manor  with  the  advowsons  belonging  to  it.  Then- a  king's  letter  bear- 
ing date  the  8tli  day  of  April,  in  the  6th  year  of  King  James  I.,  directs  the  acceptance 
from  Richard,  fourth  Earl  of  Clanricarde,  of  a  surrender  of  aU  his  manors,  and 
temporal  and  spiritual  possessions  and  hereditaments  in  Ireland,  held  by  patent 
or  other  instruments  ;  that  a  new  grant  of  the  same  should  be  made  by  letters  patent ; 
and  that  a  commission  should  issue  under  the  great  seal  of  Ireland  to  enquire  a.s  to 
the  same:  and  by  an  inquisition  taken  at  Athlone  on  the  4th  of  May,  1609,  it  is 
found  that  tlie  then  present  earl  of  Clanricarde  and  his  ancestors  were  lawfully 
seised  in  his  demesne  as  of  fee  of  the  manor  of  Ratliweir,  with  all  appurtenances 
belonging  to  tlie  same  by  purchase  from  John  King,  as  appeared  by  deed  of  bargain 
and  sale,  dated  1st  January,  1606,  specifying  among  other  things  the  said  manor, 
and  all  advowsons  of  churches  and  vicarages  in  any  manner  belonging  to  the  same ; 
so  that  here  again  tli^re  is  nothing  said  about  the  advowson  of  this  church;  no 
advowson  is  mentioned  by  name,  but  simply  the  manor  with  its  appurtenances.  Nor 
is  tJiis  advowson  mentioned  expressly  in  any  of  tlie  conveyances  to  the  Clanricarde 
family.     Such  is  the  title  under  which  they  cliVim. 

The  question  is,  whether  tlie  advowson  of  the  church  of  Killucan  was  at  the  time 
of  the  grant  by  King  James,  appended  to  the  manor  ;  of  this  there  is  no  evidence, 
except  in  the  two'  documents  mentioned  in  the  bill  of  exceptions.  There  is  a.  deed 
dated  in  1702,  which  recites  that  Richard,  late  Earl  of  Clanricarde,  by  indenture, 
dated  6tli  April,  1702,  and  made  between  the  said  Richard  and  John  [357]  Morgan 
the  elder  conveyed  untoi  the  said  Jolm  Morgan,  among  otliers,  the  advowson  or  right 
of  patronage  of  the  rectory  of  Rathweir  and  Killucan.  Tlisat  is  the  only  deed  in 
which  the  advowson  is  mentioned  by  name,  and  it  destroys  their  title. 

The  first  plea  of  the  Bishop,  after  stating  that  he  is  seised  ol  the  advowson- in 
gross,  in  right  of  tlie  see,  traverses  the  appendancy  of  tlie  advowson  to*  the  manor 
of  Rathweir,  there  is  therefore  a  distinct  issue  raised  on  this  fact.  The  next  material 
plea  is  a  denial  tliat  Richard  the  fourth  Earl  was  seised  of  the  manor  with  the  ad- 
vowson apjiendant ;  and  there  is  a,  denial  that  Edward  Donnellan  was  admitted  and 
instituted  on  the  presentation  of  Richard  the  fourth  earl. 

The  Plaintiffs,  to  prove  the  facts,  offer  a  deed  which  they  state  to  have  been  found 
in  Lowtou  House;  that  deed  is  not  pretended  to-  ]x>  an  act  of  tlie  fourth  Earl  of 
Clanricarde  whose  seisin  is  traversed,  or  any  presemtation  of  Edward  Donnellan. 
whose  alleged  presentation  is  traversed.  It  has  been  contended  tliat  we  have  no 
right  to  offer  in  evidence  a  certain  fine,  because  it  was  not  properly  admissible  upon 
any  of  the  issues  raised.  Now  upon  what  issue  is  tlie  deed  of  the  fifth  Earl  of 
Clanricarde  or  the  presentation  of  Barry,  admissible  evidence,  unless  it  be  upon  the 
general  one  to  prove  the  title  of  the  Plaintiff?  Is  it  because  the  fifth  Earl  of  Clanri- 
carde granted  the  next  presentation  to  Donnellan,  that  tlierefore  the  fourth  Earl  of 
Clanricarde  was  seised  of  the  advowson  ;  or  wdiat  proof  does  that  afford  that  Edward 
Donnellan  was  presented  by  the  fourth  Earl  of  Clanricarde?  It  is  admissible  in 
evidence  no  doubt  because  it  shews  the  title  of  [358]  the  Clanricarde  family,  under 
which  the  Plaintiff  counts:  And  therefore  wlien  you  come  to  the  general  traverse, 
no  doubt  the  deed  of  the  fiftli  Earl  of  Clanricarde,  or  the  presentation  by  the 
representative  of  Donnellan  would  be  admissil>le  in  evidence,  but  it  is  no  evidence 
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under  the  special  traverses.  It  is  important  for  your  lordships  to  bear  in  mind 
that  tlie  most  material  dtieument  of  evidence  for  the  Plaintiff  is  offered,  not  upon  a 
distinct  issue  or  traverse,  but  upon  the  general  traverse  upon  which  tliey  say  our  fine 
is  not  admissible  in  evidence. 

Supposintr  that  tlie  documents  are  receivable  in  evidence  upon  the  pleadings  as 
tliey  stand,  and  that  if  properly  authenticated  they  prove  the  title  of  the  family  of 
Clanricarde,  the  next  que.stion  is  whether  they  were  properly  authenticated.  "We 
contend,  that  according  to  the  established  rules  of  evidence,  neither  the  deed  nor 
the  case  ought  to  have  been  submitted  to  the  jury  at  all.  It  has  been  superfluously 
contended  that  it  is  a  rule  of  law,  that  a  deed  thirty  years  old  does  not  require  proof 
by  an  attesting  witness,  and  that  the  courts  discountenance  the  production  of  an 
attesting  witness  to  prove  the  execution  of  such  a  deed.  But  this  doctrine  must  be 
qualified  by  tlie  question,  does  it  come  from  the  proper  custody,  wliich  is  tlie  material 
point  of  the  issue  in  this  ca,se,  and  it  applies  to  lioth  documents.  As  to  the  case, 
supposing  it  properly  authenticated,  there  is  another  and  distinct  objection,  the 
objection  to  receiving  it  in  evidence,  as  being  a  statement  made  by  a  client  for  the 
opinion  of  his  counsel. 

With  respect  to  the  deed,  the  proof  that  it  comes  from  tJie  jiroper  custody  is  upon 
the  Plaintiff.  In  [359]  the  course  of  the  discussion  which  ha.s  taken  place,  it  has 
been  assumed  that  these  papers  have  been  found  in  the  custody  of  a.  dascendant  of 
the  bishop  of  Meath.  The  evidence  proves  no  such  tiling  ;  Dopping  says.  ''  he  is  a 
descendant  of  Anthony  Dopping,  formerly  Bishop  of  Meath,  and  that  he  has  in  his 
possession  several  papers.''  But  where  did  he  get  those  papers?  he  never  had  the 
custody  of  those  papers.  He  must  shew  that  he  is  that  species  of  descendant  who  was 
likely  to  have  the  papers  of  the  party,  and  that  they  were  properly  in  his  custody  as 
the  descendant  of  that  person.  But  tlie  mere  fact  that  he  was  a  descendant,  if  he 
had  produced  them  from  his  own  house,  would  not  be  sufficient  to  allow  those  papers 
to  be  received  in  evidence.  This  he  does  not  shew,  and  therefore  so  far  as  regards 
authentication  these  papers  migrht  as  well  have  been  prod^uced  at  the  trial  by  a 
stranger.  It  appears  that  Sir  William  Betham  went  to  Lowton  House.  "  and  tliat 
the  Rev.  Mr.  Sirr  was  witli  him  :  that  he  found  said  parcels  of  papers  in  a  room 
with  other  papers,  and  that  he  haiided  said  parcel  of  papers,  to  the  said  Mr.  Sirr 
on  or  about  the  iStli  of  October.  18-8  :  that  Lowton  House  belongs  to  or  is  inhabited 
by  Mrs.  Dopping.  a  middle  aged  lady."  But  whether  she  is  connected  with  the 
family  of  the  Bishop  of  Meath  does  not  at  all  appear.  Sir  W.  Betham  says,  "  he  put 
no  mark  on  the  papers,  but  that  he  took  copies  of  them  ;  that  at  the  time  of  finding 
the  papers  he  found  several  visitation  books  of  the  diocese  of  Me^tli.  particularly  one 
of  the  year  1616.  by  George,  Bishop  of  Meath,  and  that  there  were  in  the  same  room 
other  papers  relating  to  the  see  of  Me^ath,  several  of  [360]  which  were  in  the  parcel 
which  he  brought  away."'     These  other  papers  were  not  produced. 

Suppose  a.  witness  to  state  that  he  found  certain  papers,  produced  with  a  book 
which  he  says  was  a  visitation  Ixiok  of  the  diocese  of  Meath;  and  suppose  upon 
enquiry  it  turned  out  that  the  book  was  a  book  belonging  to  tlie  diocese  of  Ossory  : 
does  it  not  show  the  extreme  danger  of  allowing  a,  witness  to  st.atei  the  contents  of  a 
written  paper?  If  the  document  is  to  receive  authentication  upon  the  ground  that  it 
was  found  with  the  visitation  book  of  the  diocesei  of  Meath,  it  w-as  most  important 
that  the  book  should  be  produced  tO'  show  that  it  was  in  fact  the  visitation  Ixiok  of 
tlie  diocese  of  Meath.  Are  we  to  take  the  statement  of  Sir  William  Betliam.  the 
brother  of  the  party  in  the  cause,  that  this  book  belonged  to  the  diocese  of  Meatli, 
and  that  these  papers  were  found  in  connection  with  it?  Lo-ni:on  House  has  no  con- 
nection with  the  registry  of  the  diocese  ;  and,  if  these  papers  are  to  receive  authenti- 
cation merely  from  being  found  in  company  with  the  visitation'  book  belonging  to 
the  diocese' of  Meath,  that  book  ought  to  have  been  produced. 

In  the  case  of  wills,  if  a  witness  goes  to  the  proper  custody  for  such  wills,  and  says, 
"  I  found  this  among  the  wills  of  a  certain  date,"  you  need  not  produce  the  other 
wills  to  prove  that  they  bore  that  date.  But  if,  as  in  this  case,  a,  witness  goes  to  a 
house  unconnected  with  the  diocese,  not  proved  to  be  connected  with  the  Bishop  or 
any  of  the  parties,  then  if  such  paper  is  to  receive  its  authentication  by  other  papers 
that  are  found  with  it,  those  papers  should  be  submitted  to  the  court,  that  the  court 
may  see  whether  they  answer  the  [361]  description  given  by  the  witness;  otherwise 
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a  great  doubt  may  arise,  and  tlie  fact  may  bfi  disputable.  It  is  diti'oretit  where  the 
paper  is  produced  from  a  place  where  such  documents  are  likely  to  be,  or  ought  to 
be,  as  from  among  tlie  title  deeds  of  an  estate,  from  tlie  muniment  room  or  office 
where  they  ought  to  be  kept ;  that  is  enough.  So,  if  the  witness  in  this  case  had  been 
to  the  Bishop's  registry,  and  produced  tlie  paper  from  the  pliice  where  tlie  visitation 
books  or  where  the  presentations  are  kept,  tJiat  would  be  good  evidence  witliout 
producing  those  other  documents.  But  where  tlie  whole  effect  of  tlie  document  is  tii 
depend  on  the  papers  which  are  found  with  it,  and  they  are  found  in  a  place  where 
you  would  not  exjiect  to  tind  any  ]ia.per  connected  with  the  document,  then,  to 
authenticate  the  paper  in  question  the  otliers  must  be  produced  ;  otherwise,  you  allow 
the  witness  to  give  parol  evidence  of  the  contents  of  papers,  in  order  tO'  make  an 
ancient  document  evidence.     This  would  be  a  most  dangerous  rule  to  lay  down. 

But  if  the  finding  of  the  document  at  Lowton  House  is  material,  should  not  Mrs. 
Dopping,  who  is  tlie  inhabitant,  or  somebody  connected  with  tliat  liouse,  have  been 
called  as  a  witness  to  autlienticate  tliose  papers?  Where  were  they  when  found? 
Sir  William  Betliam  goes  into  this  liouse,  and  finds  them.  But  where?  not  in  a  place 
of  deposit.  Apparently,  for  anything  that  ajipears  in  the  evidence  as  stated,  these 
were  papers  that  might  have  been  put  on  a  table  in  that  house  for  the  express  pur- 
pose of  being  found  by  Sir  William  Betliam.  Should  we  not  have  the  evidence  of 
some  witness  who  knew  the  papers,  and  that  they  [362]  belonged  to  the  Dopping 
family  (of  which  we  have  no  evidence).  Anthony  Dopping  seeuis  to  have  no  know- 
ledge of  these  facts.  If  those  papers  belonged  to  tlie  Dopping  family,  ought  not  some 
person  to  have  been  produced,  who  could  prove  that  the}'  belonged  to  the  family, 
that  they  were  kept  in  that  house,  and  tliat  they  were  found  by  Sir  William  Betham 
in  the  usual  place  of  deposit?  It  appears  on  the  proceedings,  that  there  are  no 
papers  in  the  registry  of  the  diocese  of  Meath  prior  to^  1717.  It  is  suggested  that  the 
papers  might  have  been  in  the  custody  of  a  bisho]:i  of  Meath  ;  that  these  papers  were 
found  among  the  papers  which  were  kept  and  belonged  to,  and  have  descended  from, 
a  bishop  of  MeatJi  prioT  to  1717  ;  tliat  these  pajaers  were  in  the  company  of  papers 
belonging  to  a  bishop  of  Meath  prior  to  1717  ;  a.nd  tliat  tliey  were  kept  with  other 
papers  relating  to  the  affairs  of  the  diocese,  and  continued  to  be  so  kept  down  to  the 
time  when  they  were  found.  Tliese  are  ingenious  suggestions,  but  there  is  no 
evidence  to  support  them. 

There  is  something  extremely  suspicious  about  the  production  of  this  paper,  not 
to  take  it  on  the  naked  question  of  admissibility  of  evidence.  Why  have  they  not 
called  persons  connected  with  this  house,  and  these  papers?  Why  have  they  left  it  to 
a  relative  of  one  of  the  parties,  tO'  go  to  that  House  and  pack  them  up,  and,  instead 
of  producing  them  himself,  handing  them  to  some  other  person  to  be  produced,  who 
states  himself  to  be  a  descendant  of  the  family?  The  document  itself  is  not  quite  free 
from  suspicion  on  the  face  of  it.  It  is  a.  cancelled  deed,  dated  in  1637,  and  without 
a  seal:  then  how  is  it  connected  witli  the  Dopping  family?  It  purports  to  be  dated 
in  1637.  But  there  is  no  evidence  that  any  person  of  the  name  of  Doppinar  [363]  was 
Bishop  of  Meath  in  1637.  No  person  of  that  name  became  Bishop  of  Meath.  until 
long  after  that  date.  How  did  this  cancelled  deed  get  into  tlie  possession  of  Bishop 
Dopping?  It  professes  to  be  a  deed  granting  the  next  presentation  by  the  then  Earl 
of  Clanricarde  to  Dr.  Edward  Donellan.  Where  should  that  deed  be?  Not  in  the 
custody  of  any  bishop.  It  has  been  suggested  that  the  bishop  might  want  the  deed 
for  his  own  protection.  In  what  way?  A  stranger,  if  he  made  the  presentation  to 
the  next  turn,  would  be  expected  to  produce  to  the  bishop  the  authority  under  which 
he  made  it.  But  he  would  not  leave  it  with  tJie  bishop.  It  would  remain  in  the  hands 
of  the  prrantee.  They  say  th^re  was  a  quarr  impedit :  but  if  so  the  bishop  does  not 
want  the  deed,  for  he  has  no  interest  whatever,  but  is  bound  to  present  the  person 
who  produces  the  deed.  It  is  not  to  the  bishop  that  you  would  look,  but  tO'  the  family 
of  the  grantee :  that  is  thp  proper  custody  of  the  deed.  If  a  search  had  been  made 
among  the  papers  of  the  family  of  the  grantee,  and  the  deed  had  not  been  found,  but 
it  was  produced  from  a  place  of  custody  beyond  all  suspicion — for  instance,  tlie 
registry  of  the  diooese^ — it  might  be  said  that,  although  tlie  deed  would  most  properly 
have  been  in  the  possession  of  the  grantee,  yet,  inasmuch  as  the  bishop  must  have  acted 
on  the  deed,  and  it  was  found  among  tlie  documents  of  the  diocese,  the  court  migrht 
properly  under  such  circumstances  admit  the  deed  to  be  produced  in  evidence.  But 
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in  this  case  there  is  no  evidence  tliat  any  bishop  of  Meath  ever  lived  in  Lowjx>n  House, 
or  tliat  it  ever  belonged  to  any  bishop  of  that  see.  There  is  no  evidence  that  any 
papers  belonging  to  that  see  were  ever  kept  there. 

[364]  The  case  on  which  the  Plaintiff  mainly  relied,  of  Bulhn  and  Michel  (2  Price, 
399.  ;  -1  Dow,  1'98),  differs  from  this  in  tlie  facts.  There  it  appeared,  that  the  monas- 
tery on  the  dissolution  had  come  into  the  King's  hands,  and  he  had  granted  it  out 
again  ;  and  a  great  portion  of  tlie  possessions  of  that  abbey  had  been  granted  to  a 
person  under  whom  the  Earl  of  Batli  claimed;  and  tlie  Earl  had  in  his  muniment 
room  tlie  title  deeds  relating  to  that  property;  and  among  other  deeds  was  found  a 
certain  chartulary  of  the  abbey ;  upon  proof  of  these  facts,  it  was  held  tliat  the 
document  came  from  the  proper  custody,  for  Lord  Bath  was  possessed  of  the  very 
land  to  wliicli  the  document  related,  and  it  was  kept  among  the  title  deeds  of  the 
property.  But  suppose  there  had  only  been  evidence  at  the  trial  that  somebody  had 
gone  into  the  house  of  Lord  Bath,  and  carried  away  that  chartulary  withort  proof 
how  it  was  kept,  and  without  connecting  Lord  Batli  with  the  monastery,  tlie  witness 
merely  stating  that  he  found  it ;  or  suppose  another  witness  had  been  called  to  state 
that  papers  relating  to  the  abbey  were  found  in  that  house;  would  tliat  have  been 
sufficient  evidence? 

The  case  of  Bullen  and  Michel,  so  far  from  being  an  authority  for  the  Plaintiff, 
is  an  authority  to  shew  the  deficiency  of  his  evidence.  None  of  the  facts  proved  in 
that  case  to  shew  that  the  document  came  from  the  proper  custody  are  in  proof  here. 
If  they  existed  they  might  have  been  proved,  and  the  defect  of  proof  raises  a  suspicion. 

Again,  Randolph,  v.  Gordon  (5  Price,  .'US)  is  an  authority  against  the  admission 
of  this  evidence.  In  that  case,  the  Lord  Chief  Baron  held  that  the  book  was  [365] 
not  admissible,  and  said,  that  though  tlie  Defendant  was  the  grandson  of  the  party 
who  was  tlie  former  rector,  yet  he  might  have  got  the  booK  from  somebody  else,  who 
handed  it  over  for  thie  purpose  of  having  it  produced.  There  was  no  proof  that  it 
had  existed  for  any  length  of  time  among  the  documents  of  the  family,  and  therefore 
it  was  not  admissible.  In  that  case,  many  of  the  entries  purported  tO'  be  made  by  the 
rector,  the  grandfather  of  the  person  from  whose  custody  it  came ;  but  it  was  held 
that  it  was  not  sufficient  without  proving  that  it  was  found  among  the  papers  belong- 
ing to  that  rector.  In  this  case,  there  is  no  proof  that  this  deed  was  found  among 
the  jjapers  belonging  to  Anthony  Dopping,  who  was  Bishop  of  Meath ;  nor  is  there 
any  legitimate  evidence  tliat  it  was  found  among  any  papers  relating  to  that  see. 
The  substance  of  the  rule  is,  that  tlie  custody  of  the  document  shfmld  be  connected 
with  an  interest  in  the  estate.  If  this  does  not  appear,  directly  or  indirectly,  it  is 
not  admissible  in  evidence.  In  Potts  v.  Durant  (i  Gwill.  U5.3),  the  proof  wa^  re- 
jected, because  the  document  came  from  the  custody  of  a  private  person.  So  in 
Michel  V.  Rabbets  (3  Taun.  91),  where  it  came  from  the  Bodleian  Library.  So  in 
Swinnerton  v.  M.  of  Staff ord  (3  Taun.  91),  where  a  grant  was  brought  from  among 
the  Cottonian  MSS.  in  the  British  Museum.  In  Atkins  v.  Hutton  (2  Anstr.  386)  a. 
terrier  was  rejected  because  it  was  not  found  in  the  registry  of  the  bishop  or  the 
archdeacon  of  tlie  diocese,  but  was  brought  from  the  charter  chest  of  Trinity  College, 
Cambridge.  So  in  Miller  v.  Foster  (2  Anstr.  416),  as  to  a  terrier  found  in  the  registry 
of  the  Delin  and  Chapter  of  Litchfield.  In  [366]  Randolph  v.  Gordon  (5  Price,  312) 
the  document  was  rejected,  being  produced  by  the  grandson  of  the  rector  without 
shewing  any  connexion  with  the  rectory.  Earl  v.  Lewis  (4  Esp.  C.  1)  was  a  case 
where  the  papers  were  delivered  by  the  son  of  a  deceased  rector,  to  the  attorney  of 
his  successor  in  the  living ;  tliey  were  identified  by  the  attorney,  and  held  admissible 
without  producing  the  so"n,  the  connexion  between  the  custody  of  tlie  papers  and  the 
estate  being  established.  So  in  Bullen  v.  Michel  (2  Price,  339)  the  document  was  pro- 
duced froin  tlie  custodv  of  the  grantee  of  the  crown. 

The  objection  to  the  de«d,  as  not  being  admissible  from  defect  m  the  proof  of 
custody  is  applicable  equallv  to  the  case.  The  deed  is  most  material  evidence  sup- 
posing it  were,  acted  upon,  but  of  this  there  is  no  evidence.  So  far  as  the  evidence 
goes  it  shews  that  the  deed  wa.s  not.  acted  on,  that  no  person  under  that  deed  presented 
any  "clerk  at  all,  but  that  a  clerk  was  collated  by  the  Bishop  of  Meath,  and  apparently 
in  his  own  rio-ht ;  for  the  entry  is  that  he  was  coOated  in  the  ordinary  form.  But 
they  seek  to  iimke  out  that  the  deed  was  acted  upon  by  the  production  of  this  case,  for 
without  the  case  the  deed  is  nugatory. 
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The  case  as  ofJtered  in  evidence  purports  to  be  a  case  for  tlie  opinion  of  counsel  on 
tlie  part  of  Anthony  Dopping,  Bishop  of  Meath;  on  whose  behalf,  on  the  2.Sth  of 
February,  1695,  it  appears  to  have  been  stated,  that  in  the  year  1637,  Ulick  Earl  of 
Clanricarde  granted  to  Ur.  Donnellan,  incumbent  of  Rathweir,  the  next  presentation 
of  the  living.  If  it  contains  such  statement,  it  is  at  variance  witli  the  fact ;  for  an 
ori-[367]-ginal  visitation  book  was  produced  of  the  diocese  of  Armagh,  for  the  year 
1664,  from  which  there  was  read  this  entry  :  "  At  a  triennial  visitation  for  the  diocese 
of  Meath,  etc.,  William  Barry  ajipeared  and  exhibited  collation  of  the  rectory  and 
vicarage  of  Killucan,  alias  Kathweir,  granted  by  Anthony  Bishop  of  Meath,  dated 
tlie  13th  of  January,  16-12."  According  to  tlie  evidence  of  this  visitation  book,  there 
could  not  be  any  presentation  under  this  deed.  The  fact  therefore  according  to  thei 
evidence  is  contrary  to  the  statement,  supposing  the  case  to  state  it. 

But  how  is  this  case  evidence  against  tlie  present  Bishop  of  Meath,  the  Defendant 
in  this  cause  1  There  is  no  proof  that  tliis  case  was  drawn  by  Anthony  Dopping, 
Bishop  of  Meath.  It  is  not  his  hand-writing.  It  does  not  come  from  any  place  of 
deposit  of  his  papers.  It  is  not  authenticated  as  a.  statement  made  by  him,  or  in  his 
behalf;  but  it  is  a  case,  found  in  the  same  way  as  the  deed  in  Lowton  House,  witli 
which  it  is  not  shewn  tliat  the  Bishop  ever  had  connection.  They  say,  with  respect  to 
the  deed,  that  the  witness  having  stated  that  it  was  found  among  other  papers  relating 
to  the  diocese  of  Meath,  that  evidence  might  in  some  degree  autlienticate  the  deed  : 
but  how  does  it  authenticate  tlie  case?  This  is  a  case  said  to  be  sent  at  the  instance 
of  some  particular  bishoj).  It  is  not  shewn  that  he  had  any  connection  with  the  place 
where  it  was  found  ;  there  was  no  person  inhabiting  tliat  house,  proved  to  be  a  relation 
or  connection  of  his;  there  was  no  proof  that  the  paper  wa.s  signed  by  him,  or  that 
any  paper  belonging  to  him,  or  over  which  he  had  any  control,  or  that  he  was  ever 
in  that  house.  According  to  the  bill  of  [368]  exceptions  it  does  not  ajipear  that  the 
case  was  laid  before  counsel. 

The  argument  for  the  Plaintiff  refers  to  a  class  of  cases  of  which  liigham  v. 
Eidgway  (10  East,  109)  furnishes  a  clue  to  the  others,  as  to  entries  made  against  a 
man's  own  interest.  If  a  party  make  an  entry  charging  himself,  that  entry  after  his 
deatli  is  evidence  in  an  action  between  third  parties.  To  say  that  it  is  evidencci 
against  a  party  when  it  is  made  against  his  own  interest,  having  no  interest  to  mis- 
state or  misrepresent,  is  stating  the  proposition  too  broadly. 

The  Courts  have  narrowed  the  rule,  considered  as  settled  in  the  case  of  Higlmm. 
V.  Ridgu'ay.  In  Chamhers  v.  Bernasconi  (1  Cro.  and  Jer.  451)  a  document  of  tliis 
sort  was  tendered  in  evidence.  It  became  important  to  ascertain  tlie  date  of  the 
arrest  of  a  bankrupt,  and  the  bankruptcy.  The  sheriff's  officer  who  arrested  him, 
died  ;  they  offered  in  evidence  a  return  made  by  that  officer  to  the  office  of  the  sheriff" 
of  Middlesex,  stating  tlie  arrest ;  the  officer  stated  the  arrest  to-  have  taken  place  at 
a  house  in  the  parish  of  St.  Marylebone,  on  a  certain  day.  And  it  appeared,  accord- 
ing to  the  course  of  the  practice  of  the  sheriff's  office,  that  the  sheriff"s  officer  is  bound 
to  make  a  return  to  that  office  of  the  time  and  place  of  every  arrest  he  makes  ;  that 
document  so  signed  renders  the  officer  liable  to  his  principal,  the  sheriff'.  It  was, 
contended  on  behalf  of  Chambers  in  that  action,  that  this  entry  of  the  return  made  by 
the  sheriff's  officer  fell  within  the  ordinary  rules;  tliat  it  was  made  by  a  person, 
who  clearly  liad  no  interest  to  misrepresent  the  place  or  the  time;  tliat,  on  the  con- 
trary, it  was  made  by  a  person  who,  to  a  certain  extent,  was  rendering  himself  liable, 
for  he  was  re-[369]-turning  to  his  princijial  the  fact  and  place  of  the  arrest,  and  if 
any  escape  had  taken  place  after  that  return  lie  would  have  been  liable  to  that  prin- 
cipal. Lord  Lyndhurst,  before  whom  the  case  was  tried,  received  that  evidence. 
Upon  a  motion  for  a  new  trial,  the  Court  of  Exchequer  decided  that  Lord  Lyndhurst 
was  wrong,  and  that  that  document  was  no  evidence  of  the  place  of  the  arrest.  Mr. 
Baron  Bayley  stated,  that  the  cases  had  gone  far  enough,  tJiat  this  was  not  one  that] 
fell  within  the  ordinary  rule  of  a  party  charging  himself,  and  it  was  not  receivable  in 
evidence.  The  case  went  again  to  trial ;  tlie  same  document  was  tendered  to  Lord; 
Lyndhurst,  who,  on  the  authority  of  the  Court  of  Exchequer,  rejected  it;  and  a  bill 
of  exceptions  was  then  tendered.  It  was  argued  in  the  Exchequer  Chamber,  and 
they  confirmed  the  decision  of  tlie  Court  of  Exchetjuer,  tiiat  tlie  document  was  not  re- 
ceivable in  evidence. 

Tlie  proposition   as  laid  down   for  the  Plaintiff'  is  too  broad.     It  is  not  every 
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entry,  or  every  statement  made  by  a  person,  even  against  liis  interest,  or  having 
no  interest  to  misrepresent,  that  is  ret;eivable.  To  bring  it  witliin  the  authority  of 
the  cases,  it  must  be  an  entry  made  by  a  party  charging  himself  ;  an  entiy  so  made 
as  to  render  liim  liable  to  some  duty,  or  some  action.  If  tliis  document  be  receivable 
in  evidence  at  aU,  it  must  be  upon  the  ground,  that  it  is  a  statement  made  by  the 
Bishop  of  Meath  against  the  interests  of  that  see,  and  tliat,  if  so,  it  is  receivable  in 
evidence  against  his  successors.  That  must  have  been  tlie  gi-ound  on  wliich  the  Court 
in  Ireland  received  it,  and  not  on  the  general  ground  of  its  being  a  statement  uiiwle 
against  the  interest  of  the  party.  If  it  is  proved  that  during  [370]  the  time 
when  a  certain  person  was  Bishop  of  MeatJi  he  made  a  declaration,  touching  that 
diocese,  against  his  interest,  that  might  be  receivable  in  evidence  against  his 
successors.  But  it  must  be  shewn  that  it  was  made  in  his  corporate  capacity.  A 
letter  found  in  a  corporation  chest  containing  a  statement  by  a  person  who,  at  tlie 
time,  was  not  a  burgess,  was  held  inadmissible  to  aJfect  tlie  corporation.  Rex  v. 
Givyn  (Strange,  401). 

The  ciise  of  Maddison  v.  Xitttall  (6  Bing.  226),  to  which  reference  has  been  made, 
proceeded  on  tliat  ground.  It  was  a.  case  tried  before  the  Lord  Chief  Justice  of  the 
Common  Pleas  on  the  western  circuit.  The  question  turned  on  the  admissibility  of 
a  document  purporting  to  be  a  terrier.  The  terrier  was  not  found  in  the  proper 
place  of  custody,  but  in  the  hands  of  a.  land-owner  in  the  parish  :  and  therefore 
certainly  it  was  not  in  proper  custody.  But  it  was  not  tendered  in  evidence  as  a 
document  authenticated  by  coming  from  a  certain  place  of  custody.  Proof  was 
given  to  autlienticate  the  document  aUutule.  Tliey  called  witnesses  to  prove,  by 
comparing  the  signature  and  the  writing  in  that  terrier  with  documents  admitted 
to  be  in  the  liand-writing  of  the  rector  of  the  parish  at  that  time,  that  this  terrier 
was  in  the  same  hand-writing.  On  the  face  of  that  terrier  there  wa,s  a.  modus  in 
the  parish,  covering  tlie  tithe  of  hay,  and  the  question  was  whether  that  document 
was  receivable  in  evidence  against  the  successors.  The  Lord  Chief  .Justice  held  that  it 
was,  not  on  the  ground  that  it  came  from  the  proper  place  of  custody,  but  as  a  state- 
ment made  by  the  rector  in  a  matter  connected  with  the  rectory  against  liis  interest 
at  the  [371]  time  when  he  made  it,  and  that  the  succeeding  rector  was  bound  by 
the  statement;  besides  which,  it  may  be  considered  as  a  question  of  reputation, 
whereas  here  is  a  question  of  particular  facts.  The  Plaintiff  refers  to  that  case  to 
shew  that  the  statement  or  declaration  made  by  the  Bishop  of  Meath  against  his 
interest,  or  the  interest  of  his  diocese,  ought  tO'  be-  received  in  evidence  against  his 
successors.  If  they  had  proved  tliat  Anthony  Bishop  of  Meath  had  written  or 
authorised  that  statement,  Maddison.  v.  Xuttall  would  apply,  but  in  the  absence 
of  that  proof  it  is  inapplicable.  Theiy  might  have  proved  that  it  was  in  the  hand- 
writing of  the  Bishop,  but  they  did  not.  They  might  have  proved  that  the  writing, 
in  some  way  or  other,  was  a  statement  autliorised  by  the  Bishop  of  Meath  at  that 
time,  but  there  is  no  such  evidence.  There  is  no  evidence  that  he  wrote,  tliat  he 
authorised,  or  that  he  ever  saw  the  case. 

A  statment  ptirpurtinc/  to  be  tlie  statement  of  tlie  rector  is  not  evidence;  it  must 
be  proved  to  be  a  statement  of  the  rector.  In  this  case  they  say  that  the  document, 
although  not  proved  to  be  in  tlie  hand-writing  of  the  Bishop  of  Meath,  is  authenti- 
cated because  it  came  from  Lowton  House.  But  the  objections  to  the  evidence  apply 
to  this  case  in  the  same  manner  as  to  the  deed. 

Tliere  is  another  objection  to  the  case  very  important,  not  only  as  regards  this 
point,  but  the  general  policy  of  the  law.  In  Bolton  v.  The  Cuiporati.on  of  Liverpool 
(3  Sim.  -167,  and  on  App.  1  M.  and  K.  88),  the  Vice-Chancellor  directed  that  cor- 
poration to  produce  to  the  Plaintiff,  who  filed  a  bill  of  discovery,  a  case  prepared  on 
behalf  of  the  corporation  to  be  submitted  to  counsel  ;  [372]  and  on  appeal  to  the 
Lord  Chancellor,  the  decision  was,  to  a  certain  extent,  confirmed  ;  but  with  ob- 
servations which  authorise  a  statement  that  his  lordship  did  not  approve  of  the 
principle  involved  in  that  decision.  Confidential  communications  from  a  client 
to  his  counsel  or  attorney  are  not  receivable  in  evidence  on  settled  principles  (In  the 
suit  pending  Preston,  v.  Carr,  1  Y.  and  J.  175.  See  Greernnigh  v.  Gasl-ell.  1  M.  and 
K.  98).  It  is  not  the  privilege  of  the  legal  adviser;  it  is  the  privilege  of  the  client : 
and  is  founded  on  this  reason,  that  it  is  right  as  .a  general  rule,  and  for  the  general 
safety  and  convenience  of  the  subjects  of  this  country,  that  they  should  be  allowed 
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freely  and  unreservedly  to  communicate  any  difficulties  respecting  themselves  and 
their  estates,  to  their  legal  adviser.  It  is  more  conducive  to  the  public  benefit  to 
establish  tliat  as  a  general  rule,  tlian  it  is  to  compel  or  admit  a  breach  of  confidence 
by  receiving,  in  such  a  case,  a  statement  of  a  party  against  his  own  interest.  An 
admission  made  by  a  party  generally  is  receivable  in  evidence;  it  is  strong  evidence 
against  the  person  making  it:  that  is  the  general  rule.  But  there  is  alsO'  another 
rule  arising  out  of  the  principle,  which  prevents  a  court  of  justice,  not  only  from 
compelling,  but  in  an  ordinary  case  from  allowing,  any  disclosure  of  a  professional 
coniuuuiication  to  be  made.  If  you  consult  an  attorney  verbally,  he  is  not  at  liberty 
to  disclose  the  statement  you  make;  and  for  this  reason,  that  if  he  might  do  so,  if 
that  statement  made  to  him  in  this  office,  privately  and  confidentially,  were  given 
in  evidence,  it  might  have  the  effect  of  preventing  all  consultations  with  a  legal 
adviser.  If  you  state  facts  in  a.  case  for  the  [373]  opinion  of  counsel,  he  would  not  be 
allowed  to  produce  or  give  evidence  of  it.  If  you  write  a  case  to  an  attorney,  the 
attorney  not  only  cannot  produce  it,  but  he  would  not  be  allowed  to  refer  to  it.  Would 
it  be  receivable  in  evidence,  if  some  other  person  had  got  that  case  so  laid  before 
a  counsel  or  attorney  /  If  an  attorney  were  to  hand  tliat  case  over  to  another 
person  fraudulently,  or  if  that  otiier  person  had  procured  the  case  from  the  office 
of  the  attorney,  and  produced  it  in  Court,  a.  judge  would  not  allow  it  to  be  read. 
Is  it  not  quite  as  much  a  violation  ol  principle  and  of  policy  to  receive  it  through 
another  medium  as  to  receive  it  directly  from  the  counsel  or  the  attorney?  If  this 
were  allowed,  then  an  attorney  to  whom  a  confidential  letter  had  been  written  might, 
in  any  case,  collusively  put  that  letter  on  a  table,  and  allow  some  colleague  to  take 
it  away,  and  produce  it  in  evidence.  That  cannot  be  the  doctrine  of  law,  because 
it  involves  an  absurdity;  because  it  is  allowing  parties  to  do  indirectly  that  which, 
for  the  purposes  of  general  policy,  is  not  allowed  to  be  done  directly. 

In  Iii)It<in  V.  The  Corporation  of  Liverpool,  the  Vice  Chancellor  directed  .the  pro- 
duction of  the  cases.  If  those  ca.ses  are  produced,  with  a  statement  by  the  parties  in 
whose  possession  they  are.  the  cases  alone  could  not  be  read  in  evidence  at  the  trial, 
and  if  they  were  read  tliey  could  not  bind  the  parties  by  the  statement  in  the  case. 
Lord  Brougham,  in  giving  judgment  in  the  appeal  in  Bolton  v.  The  Corporation  of 
Liverpool,  says  [1  My.  and  K.]  (page  94),  "  It  seems  plain  tliat  the  course  of  justice 
must  stop  if  such  a  right  exists.  No  man  will  dare  [374]  te  consult  a  professional 
adviser  with  a.  view  to  his  defence,  or  to  the  enforcement  of  his  rights.  The  very 
case  wliich  he  lays  before  his  counsel  to  advise  upon  the  evidence,  may,  and  often 
does,  contain  the  whole  of  his  evidence  ;  and  may  be,  and  frequently  is,  the  brief  with 
which  that  or  some  other  counsel  conducts  his  cause.  Tiie  principle  contended  for, 
that  inspection  of  cases,  though  not  of  opinions,  may  always  be  obtained  as  of  right, 
would  produce  this  effect,  and  neither  more  nor  less,  that  a  party  would  go  into  Court 
to  try  the  cause;  and  there  would  be  the  original  of  his  brief  in  his  own  counsel's 
bag,  and  a  copy  of  it  in  the  bag  of  his  adversary's  counsel.  Nay,  as  often  as  a 
part}'  found  liimself  unprepared,  or  suspected  that  something  new  had  come  to  his 
adversary's  knowledge,  he  might  (at  least  if  he  were  Plaintiff)  postpone  the  trial, 
and  obtain  a  discovery  of  those  new  circumstances,  which,  in  all  likelihood,  had  been 
laid  before  counsel  for  advice.  If  it  be  said  tliat  this  Court  compels  the  disclosure 
of  whatever  a  party  has  at  any  time  said  respecting  his  case ;  nay,  even  wrings  his 
conscience  to  disclose  his  belief  ;  the  answer  is,  that  admissions  not  made,  or  thoughts 
not  conmiunicated,  to  professional  advisers  are  not  essential  to  the  security  of 
men's  rights  in  Courts  of  Justice.  Proceedings  for  this  purpose  can  be  conducted  in 
full  perfection  without  the  party  informing  any  one  of  his  case,  except  his  legal 
advisers.  But  without  such  connnunication,  no  person  can  safely  come  into  a 
Court,  either  to  obtain  redress,  or  to  defend  himself." 

Lord  Brougham  :  That  is  not  in  any  action,  but  in  the  very  suit  in  which  the 
discovery  is  pr.ayed. 

[375]  For  the  Plaintiff  in  error. 

It  makes  no  difference  whether  it  he  witli  relation  to  that  particular  action  or 
any  other  ;  for  it  depends  entirely  on  tlie  principle  or  rea,son  of  the  rule,  which  is, 
to  allow  a  person  freely  and  unreservedly  to  communicate  with  his  professional 
adviser.  It  applies  equally  to  all  persons  in  all  actions.  A  doctrine  was  once  laid 
down   bv   Lord   Tenterden.   that  the   question   of  privileged   communications  only 
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referred  to  a  case  where  an  action  was  about  to  be  brought,  and  a  communication  was 
made  in  reference  to  that  action.  That  dictum  of  Lord  Tenterden's  has  been  over- 
ruled. 

Lord  Brougham  :  That  doctrine  was  considered  in  Greenough  v.  Gaskell  [1  My.  and 
K.  98].  I  pronounced  judgment,  after  much  deliberation  and  consulting  with  Lord 
Lyndhurst,  and  several  of  tlie  judges.  In  that  case  Lord  Tenterden's  law  was  con- 
sidered. 

I  ought  to  mention  that,  with  respect  to  the  case  of  Bolton  v.  The  Corporation  of 
Liverpool  [1  My.  and  K.  88],  both  I  and  Lord  Lyndhurst,  (probably  because  we  had 
come  from  the  other  side  of  Westminster  Hall,)  had  so  great  a  dislike  of  acting 
on  the  inveterate  and  not  now  to  be  changed  practice  in  courts  of  equity,  that  we  did 
all  we  could  to  limit  that  principle  and  introduce  the  exception  which  the  case  of 
Hughes  and  Biddulph  [4  Russ.  190]  and  others  have  now  introduced  ;  we  acted  with  the 
concurrence  of  otiier  judges  in  the  Court  of  Cha,ncery.  But  we  would  fain  have  carried 
it  a  step  further,  according  with  your  argument,  for  we  felt  the  principle,  but  we 
were  met  by  Radcliffe  v.  Fitrsman  [2  Bro.  P.  C.  514],  decided  in  the  House  of 
Lords,  and  decided  on  great  deliberation  :  that  case  gives  the  law,  which  we  could  not 
alter.  The  case  is  not  [376]  accurately  reported,  but  tlie  law  of  that  case  is  not 
to  compel  the  party  to  produce  the  case  with  his  answer  to  explain  it,  but  to  allow 
the  case  to  be  received  in  evidence  without  any  explanation. 

For  the  Plaintiff  in  error. 

As  to  that  doctrine  of  Lord  Tenterden's,  he  so  decided  at  Nisi  Prius:  if  he  had 
investigated  the  matter,  he  would  have  seen  that  the  principle  applied  to  other 
cases,  as  well  as  to  actions  pending.  Wliat  is  its  meaning?  if  it  is  not  established  in 
consequence  of  the  general  principle  or  policy  of  the  law,  why  should  it  exist  at  all? 
if  it  be  allowed  in  the  case  of  an  action,  should  it  not  be^  allowed  in  the  case  of  a 
party  consulting  an  attorney  as  to  the  title  of  his  estate?  and  ought  not  his  com- 
munication with  his  attorney  to  be  free  and  unreserved,  and  privileged  in  that 
case?  If  that  were  not  so,  instead  of  acquiring  safety  by  consulting  an  attorney  or 
counsel  as  to  the  title  of  an  estate,  that  very  consultation  might  lead  to  the  destruc- 
tion of  your  property.  Well  known  cases  have  occurred  of  a.  party  laying  his  title 
before  an  attorney;  and  in  consequence  of  disclosure  of  facts  by  the  attorney 
contrary  to  his  duty,  a  ruinous  litigation  ensued.  Such  was  the  case  of  Lord 
Clinton  ;  and  if  courts  of  justice  were  to  allow  cases  laid  before  attorney  or  counsel 
to  be  given  in  evidence  without  explanation  or  qualification,  they  would  destroy 
the  principle  on  which  the  rule  itself  is  founded. 

In  Bolton  v.  The  Corporation  of  Liverpool  [1  My.  and  K.  88],  the  judgment  on 
appeal,  so  far  as  regarded  tlie  cases,  rested  on  the  ground  that  they  related  to  the 
action  then  before  the  Court.  But  it  appears  tliat  the  observations  of  the  Lord 
Chancellor  apply  equally  [377]  to  all  communications  of  that  sort:  he  says,  "It 
seems  plain  that  the  course  of  justice  must  stop  ;  if  such  a.  right  exists,  no  man  will 
dare  to  consult  a  professional  adviser,  with  a  view  to  his  defence  or  the  enforcement 
of  his  rights;  without  such  communication,  nO'  person  can  safely  come  into  court 
either  to  obtain  redress,  or  to  defend  himself."  This  principle  would  equally  apply 
whether  tlie  case  was  laid  before  counsel,  respecting  a  particular  action  then  in 
dispute,  or  a  general  case  in  reference  to  some  other  action,  or  still  further,  to  a 
case  laid  before  counsel  where  no  action  was  pending  or  contemplated  ;  but  a  mere 
statement  to  get  the  advice  of  counsel,  on  some  supposed  defect  in  the  title  of  the 
party  consulting  him.  Is  it  not  then  within  the  principle  stated  by  the  Lord  Chan- 
cellor apjilicable  to  consultations  on  the  title  of  an  estate?  is  it  not  essential  to 
the  security  of  men's  rights  that  they  should  have  the  power  to  obtain  advice  freely, 
fully,  and  unreservedly?  Yet  if  you  allow  this  case  to  be  received,  supposing  it 
were  authenticated,  what  is  it?  It  is  a  statement  of  a  Bishop  of  Meath  on  some 
supposed  defect  of  title  respecting  the  advowson,  and  asking  of  a  professional  man 
advice  on  the  question,  how  he  is  to  act  respecting  that  advowson.  And  wiU  your 
Lordships  allow  that  which  he  lays  before  his  professional  adviser  in  the  full  con- 
fidence that  no  possible  use  can  be  made  of  it,  to  be  received  as  evidence,  and  as 
the  only  evidence  on  which  the  parties  profess  to  dispute  his  successor's  right  to 
present  to  that  advowson  ?  If  this  can  l>e  recognized  as  law,  the  party  is  without 
defence :  and  on  tliis  statement  alone  so  made  (supposing  it  was  made)  by  a  bishop 
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to  his  professional  ndviser,  freely,  fully,  [378]  and  unreservedly,  as  he  thought  he 
might  safely  do  under  the  protection  of  tlio  law,  lie,  or  his  successor,  is  to  bo  de- 
prived of  his  property. 

In  the  ca«e  on  appeal  of  the  Corporation  of  Liverpool,  the  Lord  Chancellor  goes 
on  to  say.  "  Yet  violent  as  such  compulsory  disclosure  may  be  deemed,  and  wholly 
inconsistent  with  the  possibility  of  safely  traiisacting  judicial  affairs,  if  the  author- 
ities are  in  its  favour,  we  must  submit.  Ratlrliffe  v.  Fursinan  [2  Bro.  P.  C.  514]  is 
the  case  commonly  relied  on  in  these  questions.  It  is  a  decision  of  Lord  King's, 
affirmed  in  the  House  of  Lords.  If  it  had  decided  the  point  in  question,  there  would 
have  been  no  alternative  but  submission.  The  report  in  Browni's  Parliamentary 
Cases  is  imperfect,  and  in  one  respect  not  correct;  for  it  conveys  an  inaccura.t>e 
notion  of  the  nature  of  the  demurrer.  But  even  by  the  report,  and  certainly  by  the 
printed  cases  which  I  have  examined,  together  with  my  noble  and  learned  prede- 
cessor, it  appears  plain  that  the  rec-ord  did  not  shew  any  suit  to  have  been  instituted, 
or  even  threatened,  at  the  time  when  tlie  case  was  stated  for  the  opinion  of  counsel: 
and  the  decision  being  upon  the  demurrer,  the  Court  had  no  right  to  know  anj-thing 
which  the  record  did  not  disclose.  All  the  Court  knew  was,  that  a  case  had  been  laid 
before  counsel  at  some  time,  in  order  to-  satisfy  the  party  consulting  whether  his 
rights  had  been  affected  by  a  certain  lapse  of  time.  And  the  ground  on  which  the 
production  was  resisted,  appears  to  have  been  the  mischief  of  disclosing  statements 
confidentially  made  for  the  private  ease  and  satisfactioii  of  parties."  The  rest  of 
tlie  judgment  of  the  Lord  Chancellor  proceeds  on  that  distinction,  and  he  over- 
rules so  much  of  [379]  the  Vice-Chancellor's  decision  as  related  to  the  case,  which  was 
,  the  subject  matter  of  the  suit.  But  in  this  cause  it  is  nofa.  question,  whether  or 
not  appeals  in  the  House  of  Lords,  or  suits  in  the  Court  of  Chancery,  have  been 
rightly  decided.  It  may  be  that  a  court  of  equity  might  direct  the  production  of 
this  case;  but  it  is  a  very  difi'erent  thing,  whether  a  court  of  common  law  would 
receive  it  in  evidence  upon  the  mere  production  of  the  case,  without  any  explanation 
whatever.  I  can  find  no  precedent  which  has  gone  to  that  extent.  Among  all  the 
authorities  to  which  the  Court  refers,  and  upon  which  comments  are  made  in  the 
judgment  in  the  appeal  case  of  the  Corporation  of  Liverpool,  I  can  find  none  in 
which  a  court  of  common  law  has  allowed  the  case  to  be  so  received  in  evidence. 

If,  then,  there  be  this  mischief  in  the  rule,  if  tlie  Lord  Chancellor  and  his  noble 
and  learned  predecessors  were  so  awsious  to  destroy  that  practice  in  a  court  of 
equity,  but  found  themselves  bound  down  by  authority,  sitting  in  appeal  from  a 
court  of  equity,  your  Lordships  sitting  as  a  court  of  common  law  at  least  will  not 
allow  that  doctrine  to  be  introduced  into  tlie  courts  of  common  law,  where  it  has 
never  existed.  The  question  here  is,  whether  you  will  allow  this  case,  supposing  it 
to  come  from  among  the  documents  of  the  Bishop  of  Meath,  to  be  received  in 
evidence,  though  it  is  stated  in  the  bill  of  exceptions,  that  it  purported  to  be  con- 
fidential and  submitted  by  the  Bishoj>  of  Meath  to  his  counsel  to  advise  liim  on  his 
right  and  title  respecting  the  advowson  now  in  disputje.  On  this  ground  alsp'  this 
case  is  not  receivable  in  evidence.  To  allow  its  reception  would  be  a  most  mis- 
chievous doctrine,  and  effect  an  extension  of  a.  rule  already  [380]  considered  con- 
trary to  policy  and  principle,  further  than  the  decided  cases  warrant. 

In  the  case  of  Greeniiugh  and  Gaskell  (1  Mylne  and  Keen,  98),  according  to  the 
marginal  abstract,  "  u])on  a  bill  which  sought  to  charge  the  solicitor  with  a  fraud 
practised  on  the  Plaintiffs  in  the  course  of  proceedings  on  his  client's  behalf,  the 
Court  refused  to  order  the  production  of  entries  and  memorandums  contained  in 
the  Defendant's  books,  or  of  written  communications  made  or  received  by  him 
relating  to  those  proceedings,  and  admitted  by  the  answer  to  be  in  the  Defendant's 
custody."  (Communications,  written  or  verbal,  the  Court  refused  to  permit  him  to 
disclose.)  "  And  generally  it  seems  that  a  solicitor  cannot  be  compelled,  at  the  in- 
stance of  a  third  party,  to  disclose  matters  which  have  come  to  his  knowledge  in  the 
conduct  of  professional  business  for  a  client,  even  though  such  business  had  no 
reference  to  lesral  proceedings,  either  existing  or  in  contemplation." 

Lord  Brougham.  Tliis  ought  not  to  have  been  in  tJie  ■■femhie ;  it  goes  a  great  deal 
further  tlian  the  principle,  and  destroys  the  distinction  which  Bolton  and  the  Liver- 
pool Company  imposes.  In  the  Court  of  Cha.ncery  the  client  has  protection  as 
against  the  confidential  communication  to  his  solicitor  ;  but  you  may  wring  his 
conscience  so  as  to  know  his  innermost  thoughts.     You  may  ask  what  his  opinion 
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is;  what  are  his  expectations;  or,  perhaps,  what  are  his  wishes.  There  is  scarcely 
a  question  which  you  may  not  ask  hiui ;  such  is  the  doctrine  of  Radcliffe  v.  Fursman 
['2  Bro.  P.  C.  514]  as  regards  the  bill  of  discovery,  hut  1  agree  that  your  distinction 
is  very  material ;  it  does  not  follow  because  I  [381]  have  a  right  in  equity  to  discover 
for  my  party,  and  even  for  the  purpose  of  a  suit  at  law  to  discover  from  my  adver- 
sary, all  his  most  inward  thoughts,  that  I  have  a  right  to  have  out  of  his  attorney's 
mouth,  or  to  take  out  of  his  own  repositories  and  give  in  evidence  by  itself  a  papea- 
explained  by  the  rest  of  his  answer. 

For  the  Plaintiff  in  error. 

On  these  grounds  we  submit  that  this  document  on  which  the  verdict  must 
have  turned  is  inadmissible ;  it  is  not  receivable  on  general  principles.  It  is  a  state- 
ment made  (according  to  the  bill  of  exceptions)  by  a  party  to  his  counsel,  concern- 
ing his  right  or  title  to  this  very  advowson.  As  such  it  is  a  confidential  communi- 
cation, made  to  obtain  advice,  and  that  is  the  main  ground  of  objection;  tliere  is 
another  which  applies  equally  to  the  deed,  namely,  that  there  is  no  authentication. 

Now  as  to  the  other  part  of  the  ca.se.  The  defence  is  not  only  a  denial  of  the  title 
of  the  Plaintiff,  but  an  assertion  of  the  title  of  bishop.  It  is  not  disputed  that  the 
bishops  of  Meath  were  formerly  owners  of  this  adowson  under  a  grant  from  Edward 
IV.  ;  and  the  question  is,  whether  that  advowson  so  vested  has  by  any  a<;t  been  taken 
away. 

it  appears  according  to  the  evidence,  that  the  bishops  of  Meath  have  been  in  the 
habit  of  collating  to  this  living  ;  we  have,  therefore,  the  grant  of  the  king,  and  acts 
of  ownership  on  tiie  part  of  the  bishops. 

It  may  be  argued  that,  notwithstanding  these  collations,  long  since  tlie  statute  of. 
10  Henry  VII.  tliat  act  has  had  the  effect  of  destroying  the  right  under  the  grant, 
and  of  reappending  the  advowson  [382]  to  the  manor  ;  but  that  statute  did  neither 
the  one  nor  tlie  other. 

The  object  of  the  act  is  stated  to  be  that  the  king  intended  to  have  a.  general 
resumption  of  his  whole  revenues.  But  tliis  is  a  question  not  touching  the  roval 
property  of  the  King  of  Enghmd,  but  a  question  touching  the  private  property  of 
King  Edward  IV.  It  is  not  property  that  ever  belonged  to  the  Crown  of  England  ; 
it  belonged  to  Edward  IV.  under  a  distinct  title,  and  would  have  gone  to  his  heirs, 
and  not  necessarily  with  the  crown.  The  object  of  the  statute  was  to  take  back  into 
the  king's  hands  such  of  the  property  of  the  King  of  England  which  he  had  in 
Ireland  ju>-e  rurimae  as  would  aS'ord  revenues  to  the  Crown.  It  is  one  of  the  grounds 
of  objection  that  the  judges  told  the  jui-y,  when  tliey  expounded  to  them  the  statute 
of  10  Henry  VIL,  that  there  was  no  evidence  whatever  tliat  the  manor  or  the  ad- 
vowson of  the  parish  church  of  Rathw'eir  ever  had  belonged  to  the  Earl  of  March  in 
right  of  that  earldom.  This  can  only  be  accounted  for  by  supposing  that  the  judges 
did  not  refer  to  the  evidence  given  on  both  sides ;  for  it  is  necessary  to  go  from  one 
.  part  of  tlie  evidence  to  the  other,  to  shew  that  this  title  is  traced  down  to  the  Earls 
of  March  ;  but  the  fact  is  clearly  made  out  by  tlie  follow-ing  documents,  in  the  reign 
of  King  Edward  III.,  reciting  the  desire  of  the  king  to  ascertain  the  real  value  of 
the  manor  of  Rathweir,  etc.,  which  were  of  Roger  de  Mortimer,  late  Earl  of  March, 
.  and  which  were  then  in  the  hands  of  the  Crown  as  escheats  by  forfeiture,  etc. 

1.  A  king's  letter  or  mandate  in  the  28th  year  of  the  reign  of  King  Edward  III., 
directed  to  the  [383]  barons  of  tlie  Exchequer,  reciting  that  the  judgment  by  which 
Roger  de  Mortimer,  late  Earl  of  March,  was  adjudged  in  parliament  an  enemy, 
and  his  heirs  disinherited,  was,  on  account  of  divers  errors  found  on  the  record 
and  process  of  judgment,  annulled,  and  his  lands,  etc.  restored;  and  the  king 
thereby  couinianded  that  all  charters,  etc.  be  delivered  over  to  Roger  de  Mortuo  Mari, 
now  Earl  of  March,  cousin  and  heir  of  the  late  earl. 

2.  An  Inquisition  taken  before  the  barons  of  tlie  Exchequer  of  Ireland  in  Dublin 
in  the  23d  year  of  the  reign  of  King  Henry  VIII.,  whereby  it  was  found  that  King 
Edward  IV.  was  seised  in  his  demesne  as  of  fee,  the  day  on  which  he  died,  of  the 
manor  of  Rathweir;  and  had  issue  Elizabeth,  Anna,  Cecilia,  and  Bridget,  his  four 
daughters ;  and  that  being  so  seised,  he  died  on  the  9th  of  April,  in  the  2.3rd  year 
of  his  reign  ;  and  that  after  his  death,  the  said  manor,  with  all  its  appurtenances, 
descended  to  liis  said  daughters  in  right  of  heirship,  and  that  aftei-wards  King 
Henry  VIL,  in  the  1st  year  of  his  reign,  took  to  wife  Elizabeth,  one  of  the  said 
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daufxhters,  by  virtue  of  which  King  Hem-y  VII.,  and  Elizabeth  the  queen,  his  wife, 
as  in  right  and  title  of  the  same  queen,  entered  into  the  same  manor,  etc. 

It  appears,  therefore,  that  the  manor  of  KatJiweir  had  not  been  lield  by  Edward 
IV.  in  right  of  his  crown  ;  for  if  so,  the  eldest  daughter  alone  would  have  inherited  the 
manor.  An  observation  has  been  made  that  the  sons  of  Edward  IV.  are  not  here 
mentioned  ;  it  is  a  curious  fact  that  in  a  statute  of  Queen  Elizabeth,  tracing  the 
property  of  the  queen  to  lands  in  Ireland,  tlie  sons  of  Edward  IV.  are  also'  omitted. 

[384]  Lord  Broughani :  It  appeared  in  a,  late  argument  before  the  Privy  Ck)uncil 
on  tlie  subject  of  coronations,  that  a  notion  had  prevailed,  which  was  then  not 
quite  e.\ploded,  although  it  never  was  founded  on  any  judicial  authority,  tliat  a 
coronation  was  necessary  not  to  substantiate  the  title,  but  to  make  conclusive  evidence 
of  the  fact  of  the  devolution  of  the  Crown.  It  was  not  supposed  to  be  a.  proof  of  title, 
but  a  sort  of  evidence  of  possession.  Neither  of  the  young  princes  were  crowned, 
but  Richard  III.  most  decidedly  was  crowned,  and  he  is  omitted  also  in  the  pedigree 
set  forth  in  this  inquisition. 

For  the  Plaintiff  in  error. 

He  would  have  had  no  claim,  in  his  natural  capacity,  to  the  land,  as  representing 
Edward  IV.  who  was  Earl  of  March,  and  the  property  by  this  inquisition  is  traced 
front"  the  natural  person  of  Edward  IV.  to  his  daughter's  heiresses  in  a  private 
capacity.  The  reason  why  the  two  sons  are  omitted  is  ditBcuIt  to  account  for  ;  it 
might  be  tliat  the  order  of  descent  could  not  be  traced,  as  it  was  unknown  which  of 
the  princes  died  first.  Henry  VII.  never  admitted  that  he  held  the  crown  in  any 
right  derived  from  his  wife,  but  always  repudiated  that  title  in  the  acts  of  parlia- 
u'ent  passed  in  his  reign. 

Upon  this  proof  could  it  have  been  just  to  tell  the  jury  that  there  was  no  evidence 
that  the  property  belonged  to  the  earldom  of  March?  On  that  point  it  is  conclusive, 
yet  the  judges  in  express  terms  directed  the  jury  that  there  was  no  evidence  of  it 
whatever.  On  that  ground,  alone,  independently  of  other  objections,  tlie  Defendants 
are  entitled  to  a  new  trial.  If  it  was  an  important  fact  [385]  that  the  advowson  was 
not  the  property  of  the  King  Henry  VII.,  in  right  of  his  crown  or  as  King  of  England  ; 
but  that  he  held  it  in  right  of  his  wife  alone,  as  surviving  co-heire.ss  of  Edward  IV., 
the  jury  were  misdirected  on  that  point.  As  to  the  mode  in  which  that  property 
ought  to  have  been  granted — under  what  seal  that  grant  was  made  does  not  appear, 
and  is  not  material  :  but  it  is  important  to  see  under  what  seal  King  Edward  IV. 
granted  away  any  part  of  the  possessions  of  the  earldom  of  March.  It  appears  bj' 
the  case  in  Plowden,  that  the  kings  of  England  were  in  tlie  habit  of  granting  some^ 
times  under  the  great  seal  of  England  (which  they  had  full  power  to  do)  land  held 
in  their  private  right,  but  they  were  also  in  the  habit  of  granting  such  lands  under 
dift'erent  and  distinct  seals.  If  this  advowson  was  granted  as  part  of  the  possessions, 
and  under  the  seal,  of  the  earldom  of  March,  the  statute  of  10  Henry  VII.  does  not 
apply  to  it  either  in  word  or  in  spirit. 

In  an  English  act  of  parliament,  4  Henry  VII.,  cap.  14,  entitled,  "  Sealing  of 
writings  touching  tlie  earldom  of  March,"  there  is  a  recital  that  every  grant  made  by 
King  Edward  IV.,  of  any  part  of  the  possessions  of  the  earldom  of  March,  was  made 
under  the  special  seal  of  that  earldom.  If  so,  the  advowson  in  question  w-as 
granted  under  the  seal  of  March,  and  not  under  the  great  seal  of  England.  Edward 
IV.  being  king  might  have  passed  the  advowson  either  by  letters  patent  sealed  with 
the  great  seal  ol  England,  or  with  the  private  seal  of  the  king,  and  no  liver}'  of 
seisin  was  necessary.  But  it  appears  by  the  recital  of  this  act  of  parliament  that 
every  grant  [386]  whicli  Edward  IV.  made  of  the  property  of  the  earldom  of  March, 
was  sealed  with  the  seal  of  that  earldom,  and  it  is  thereby  enacted,  that  "  all  feoff- 
ments, gifts,  grants,  ete.,  where  sealing  is  requisite  to  be  made  of  any  parcel  of  the 
said  earldom,  be  had,  done,  and  made  by  tlie  king,  our  said  sovereign  lord,  under 
the  broad  seal  of  his  Chancery,  as  it  is  used  in  all  other  things  concerning  the 
Crown  Lv  the  cour-^^e  of  the  common  law  and  by  none  other  seal."  This  is  a  pro- 
spective act  of  parliament,  and  rec'ites  the  fact  that  Edward  IV.  made  his  grants  of 
the  property  of  the  earldom  of  March,  under  the  seal  belonging  to  that  earldom. 

At  the  date  of  the  grants  in  question,  the  kings  of  England  had  not  assumed 
the  title  of  kings  of  Ireland,  they  were  then  named  lords  of  Ireland.  The  Irish 
statute  of  33  Henry  VIII.,  cap.  1,  confers  tlie  title  on  the  kings  of  England  from  that 
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time ;  reciting  that  tJiej'  had  borne  the  title  of  lords  of  Ireland  before.  It  was  sup- 
posed that  the  Irish  did  not  pay  the  obedience  to  the  king  which  they  ought,  on  the 
assumption  that  he  was  not  king  of  Ireland.  The  statute  declares  that  the  kings 
of  England  shall  be  kings  of  Ireland,  and  shall  have  all  the  same  rights  and  privil^es 
tliey  had  in  England.  As  lord  of  Ireland  he  had  the  same  powers  though  under  a 
different  name. 

The  object  of  the  act  10  Henry  VII.  was  to  take  back  into  the  king's  hands 
certain  propertj-  of  the  Crowii,  from  which  formerly  were  derived  certain  revenues 
in  Ireland.  This  act  of  parliament  can  apply  only  to  such  parts  of  the  Crown  lands, 
as  yielded  a  revenue  to  tlie  Crown  ;  it  cannot  apply  to  the  grant  of  an  advowson  in 
gross  which  was  not  the  subject  of  profit,  the  king  could  derive  no  profit  [387] 
from  resuming  it,  he  had  no  right  to  receive  any  money  payment,  or  derive  any 
income  or  benefit  whatever  from  such  property.  Even  supposing  that  the  advowson 
yielded  a  profit,  the  act  of  parliament  on  the  face  of  it,  does  not  pui^sort  tO'  take  back 
any  prcperty  granted  by  tJie  Earl  of  March. 

The  act  of  parliament  using  the  words  "  noble  progenitors,  the  kings  of  England 
and  Ireland,"  could  not  include  King  Edward  IV.  We  do  not  rely  on  the  literal 
meaning  of  the  word  ''  progenitors  "  as  excluding  Edward  IV.  ;  but  on  this  ground, 
that  Henry  VII.  never,  in  any  act  of  parliament  or  any  document  to  which  he  gave  his 
assent,  acknowledged  that  any  princes  of  the  house  of  York  were  his  progenitors.  He 
did  not  acknowledge  the  title  of  the  princes  of  tlie  house  of  York.  In  the  acts  of 
parliament  passed  in  his  reign  relating  to  the  property  of  the  Crown,  he  draws  the 
distinction  between  King  Richard  III.  and  Edward  IV.  and  the  princes  of  the  house 
of  Lancaster,  using  the  word  progenitors  as  applicable  to  the  latter,  and  distinguish- 
ing the  other  persons  as  not  falling  within  that  designation.  The  observation  made 
upon  tliis  argument  from  the  bench  in  the  Court  below  was,  "  You  say  that  Henry  VII. 
meant  to  resume  into  his  hands  all  the  grants  made  by  the  princes  of  his  own  family, 
but  did  not  mean  to  resume  into  his  hands  the  grants  made  by  the  enemies  of  his 
house."  But  probably  the  princes  of  the  house  of  York,  made  no  grants  of  the  lands 
of  the  Crown  in  Ireland  ;  and  if  the}^  did  make  grants  of  part  of  the  pirivat©  posses- 
sions of  tlie  house  of  York,  it  was  not  intended  by  Henry  VII.  to  resume  them.  It  is 
unimportant  what  the  object  of  the  king  was  ;  because  you  find  upon  [388]  the  face 
of  this  act  that  it  does  not  apply  to  grants  made  by  Edward  IV.  of  part  of  the  posses- 
sions  of  the  house  of  York,  and  if  you  collect  that  not  only  from  the  object  of  tlie  act, 
but  from  the  words  used  in  it,  you  cannot  take  from  persons  a  right  to  this  property 
which  tliey  have  held  for  centuries,  unless  you  bring  them  within  the  clear  meaning 
and  object  and  letter  of  the  act. 

Henrv  VII.  had  married  a  daughter  of  King  Edward  IV.,  and  in  the  public  acts 
which  were  passed  in  that  reign.  King  Edward  IV.  is  not  called  a  usurper,  he  is  called 
King  of  England  ;  but  he  is  not  called  a  progenitor  or  prince  belonging  to  the  house 
of  King  Henry  VII. ;  a  distinction  is  made  between  him  and  King  Richard  III.,  who 
is  described  as  a  person  wlio  held  the  crown  by  wrong.  But  the  princes  of  the  house 
of  Lancaster  are  described  as  the  progenitors  of  this  king.  That  is  a  distinction 
made  in  all  the  acts  which  passed  in  the  reign  of  Henry  VII. 

In  the  act  of  parliament  referred  to,  and  set  forth  in  Plowden  (case  of  the  Duchy 
of  Lancaster,  Vol.  I.  fo.  220),  entitled  "  A  repeal  of  a  feoffment  made  by  King  Edward 
IV.  of  certain  lands  and  tenements  of  the  Duchy  of  Lancaster,  by  authority  of  Parlia- 
ment, for  the  performance  of  his  last  will,  in  the  twelfth  year  of  his  reign,"  the  dis- 
tinction is  manifest  which  is  made  between  the  princes  of  his  own  house  and  the  House 
of  York:  every  thing  proceeded  upon  the  repudiation  of  the  title  of  the  House  of 
York,  and  in  the  documents  and  the  statutes  of  that  reign  tliere  is  no  acknowledgment 
of  the  House  of  York,  either  as  the  kings  of  England  or  as  the  progenitors  of  Henry 
VII.  ;  on  the  contrary,  the  persons  [389]  he  described  as  progenitors  were  those  who 
descended  from  the  House  of  Lancaster,  and  not  those  who  descended  from  the  House 
of  York.  That,  of  itself,  would  be  a  reason  for  not  applying  this  act  of  parliament  to 
a  grant  made  by  Edward  IV.  of  possessions  of  the  House  of  York.  The  earldom  of 
March  w-as  part  of  the  possessions  of  the  House  of  York,  it  was  no  part  of  the  posses- 
sions of  the  House  of  Lancaster,  it  was  no  part  of  the  possessions  of  the  Crown  of 
England,  and  Henry  VII.  might  do  what,  in  those  days,  might  be  considered  an  act 
of  justice,  in  resuming  into  his  own  hands  property  that  was  held  by  his  own  family, 
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as  kings  of  England,  wliich  he  might  have  scru])led  to  do,  had  any  part  of  it  liecn  the 
private  property  of  the  House  of  York.  On  this  act  of  parliament  tliere  is  nothing  to 
lead  to  the  inference  that  it  was  so  intended. 

It  has  been  contended,  that  all  property  which  vested  in  a  king  of  England  would 
immediately  become  part  of  the  possessions  of,  and  would  merge  in,  the  Crown,  no 
matter  how  they  were  derived.  We  deny  that  proposition  :  the  power  and  the  pri- 
vileges of  the  king  would  attach  to  those  lands  just  in  tlie  same  way  as  they  attached 
to  lands  held  jure  coranae,  with  respect  to  the  mode  of  conveying  them,  and  as  to  all 
rights  and  powers  which  the  king  might  exercise  over  lands  held  jure  coronae.  But 
this  does  not  apply  to  the  course  of  descent ;  such  lands  do  not  merge  and  go  to  the  kings 
of  England,  but  to  the  heirs  of  the  natural  body  of  the  king.  As  to  lands  which  the 
king  takes  by  purchase  after  he  is  king,  the  proposition  is  not  denied  ;  but  as  to 
lands  which  come  to  him  by  descent,  or  by  some  other  title,  they  are  not  [390]  affected 
by  the  prerogative  except  in  so  far  as  it  is  applied  to  them.  The  lands  which  Edward 
IV.  held  in  right  of  tlie  duchy  of  York,  or  the  earldom  of  March,  on  his  accession  to 
the  Crown,  he  would  have  a  right  to  dispose  of  in  such  manner  as  he  could  dispose  of 
the  lands  of  the  Crown  ;  but  the  lauds  of  the  duchy  of  York,  or  the  earldom  of  March, 
which  descended  to  him  before  he  became  king,  would  not  be  affected  as  to  the  line 
of  descent,  but  would  go  to  the  heir  of  Edward  IV.  of  his  natural  body,  and  not  to  the 
king  of  England  :  and  therefore  the  possessions  of  the  house  of  Y'ork,  or  earldom  of 
March,  instead  of  going  to  Richard  III.  would  go  to  the  daughters  of  Edward  IV. 
That  it  is  so  in  point  of  law  was  the  understanding  at  least,  and  the  feeling  of  that 
day ;  for  the  inquisition  says  that  it  was  property  which  belonged  to  Edward  IV.,  and 
did  not  go  to  Henry  VII.,  or  Richard  III.,  as  king,  but  descended  to  tlie  daughters  of 
Edward  IV. 

The  case  in  Plowden  is  considered  an  authority.  The  act  of  parliament  procured 
by  Henry  IV.  to  separate  tlie  possessions  of  the  duchy  of  Lancaster  from  the  possessions 
of  the  Crown,  raised  an  assumption  that,  if  it  were  not  for  that  act,  those  possessions 
would  have  merged  in  the  Crown.  That  is  an  unfounded  notion  ;  for  the  descent  of 
lands  of  the  duchy  of  Lancaster  is  regulated,  not  by  that  one  but  by  several  acts  of 
parliament,  and,  among  others,  by  the  act  which  passed  in  the  reign  of  Henry  VII. 
after  the  battle  of  Bosworth.  The  law  respecting  those  lands  is  laid  down  in  Plowden 
(in  Wyllion  v.  Barkley.  fo.  250),  not  as  the  Plaintiffs  contend  the  law  to  be,  as  I  read 
the  case,  but  directly  the  other  way.  The  Lord  [391]  Chief  Justice,  in  his  judgment 
(page  250),  says,  '"  As  to  the  matter  in  law  I  am  of  the  same  opinion,"  etc.  And  then 
he  says,  "  Such  heirs  must  come  from  the  natural  body,  for  the  body  politio  cannot 
beget  issues."  There  may  be  a  grant  to  the  king  and  the  lieirs  of  his  body,  but  how 
would  that  go?  it  would  not  merge  in  the  Crown  but  go  to  the  lieirs  of  the  body  of  the 
king.  Then  he  says  "  SO'  that  the  limitation  of  the  inli,eritance  here  to  the  heirs  male 
of  his  body  distinguishes  the  body  in  which  the  donor  had  a  mind  the  king  should 
take  it."  Suppose  the  grant  liad  been  made  to  Edward  IV.  and  the  heirs  of  liis  body, 
would  it  have  gone  to  Richard  III.?  Would  it  have  gone  to  Henry  VII.'?  Certainly 
not ;  it  could  only  have  gone  to  the  heirs  of  the  body  of  the  king, — to  the  daugliters 
and  their  heirs.  The  judgment  goes  on  to  say  "  For  if  King  Henry  VII.,  after  tlie 
remainder  limited  to  him,  had  been  removed  from  tlie  royal  state  and  another  had 
been  made  king,  neither  the  succeeding  king,  nor  his  heirs,  should  have  had  the  land, 
because  the  donor  limited  it  to  Henry  VII.,  and  to  the  heirs  male  of  his  body  ;  and  if 
the  heirs  of  the  other  body  should  inherit  it,  it  would  be  contrary  to  the  limitation  and 
will  of  the  donor,  for  there  is  not  any  such  inheritance  limited  by  the  gift ;  wherefore 
th^  limitation  here  has  respect  to  the  natural  body  of  King  Henry  VII.  and  to  the  heirs 
male  which  his  natural  body  shall  beget,  and  so  the  capacity  and  body  in  which  he 
shall  take  it  is  distinguished  and  limited  in  the  gift." 

Lord  Brougham  :  There  was  a  remarkable  instance  of  a  bargain  made  between, 
Henry  VII.  and  [392]  the  Earl  of  Berkeley,  touching  the  castle  and  barony  of  Berkeley 
Castle.  Upon  a  question  which  arose  in  this  House  on  the  claim  to  a  barony  (Berkeley 
Peerage  Case),  a  territorial  barony,  it  appeared,  by  the  evidence  produced,  that  there 
was  a  grant,  by  means  of  which  the  rank  of  marquis  was  conferred  on  a  certain  series 
of  heirs,  and  on  the  tenant  of  the  fee  simple  of  Berkeley  Castle.  Henry  VII.,  a  very 
avaricious  prince,  as  Lord  Bacon  says  he  was  generally  supposed  to  be,  obtained,  as 
a  consideration  for  giving  this  title,  a  grant  in  tail  male,  of  Berkeley  Castle,  failing 
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the  issue  male  of  the  body  of  the  grantor.  He  had  heirs  male  of 
his     body,      Henry     VIII.      (of     pious     memory).  Heniy     VIII.      had      heirs, 

Edward  VI.  ;  and  the  estate  coming  to  Edward  VI.,  who  died  without  issue  male  of  his 
body,  Elizabeth  and  Mary  being  the  only  heirs  of  tlie  body  of  Henry  VIII.,  and  there 
being  no  heirs  male  of  Henry  VII.,  the  estate  tail,  limited  by  the  grant,  was  exhausted 
and  expired  in  thd  person  of  Edward  VI.,  and  then  the  estates  came  back  under  the 
reversion  in  fee  simple  to  the  heir  at  law  of  the  grantor.  That  is  a  case  which  aids 
your  argument, — if  tliey  were  Crown  lands  they  ought  to  have  gone  to  the  queens, 
Mary  and  Elizabeth.     Lord  Hale  differs  from  some  other  lawyers  on  tliat  question. 

For  the  Plaintiff  in  error. 

The  judgment  goes  on  thus  :  "  tii?  if  a  man  gives  land  to  a  bishop,  and  to  his  heirs 
tliereby,  he  distinguishes  in  what  capacity  he  has  a  mind  to  place  tlie  inheritancet 
and  in  what  capacity  the  bishop  shall  take  it;  and  as  the  donor  pleases  to  limit  it,  so 
it  shall  enure:  for  if  he  had  given  the  land  here  to  King  Henry  VII.  and  to  the  heirs 
of  his  body,  and  the  body  of  Elizabeth,  his  wit'e.  [393]  begotten,  such  heirs,  and  none 
other,  shall  take  it.  And  land  may  be  entailed  to'  tlie  king  as  well  as  to  another,  for 
King  Henry  IV.  entailed  the  duchy  to  him  and  to  th.'?  heirs  of  his  body  begotten,  and 
the  Crown  was  entailed  to  Heniy  A^III.  and  the  heirs- pf  li's  body;  so  tliat  the  king, 
may  make  an  entail  as  well  a«  another,  and  the  remainder  here  vested  in  the  body 
natural  of  King  Henry  VII.  So  that  if  he  had  resigned  l^ie  Crown  to  King  Henry 
VIII.,  yet  he  should  have  held  the  land  to  him,  and  to  tlie  heirs  of  his  body,  as  land 
distinct  from  and  no  part  of  the  Crown." 

Now,  it  is  impossible  that  language  can  be  stronger  against  the  proposition  for 
which  the  Plaintiff  contends,  tliat  all  land  belonging  to  the  king,  no  matter  how  it 
came  to  him,  from  the  moment  he  acquires  tlie  Crown  becomes  merged  in  liis  political 
character  of  king,  and  must  go  to  tlie  kings  of  England,  as  all  other  p'iirts  of  tlie  land 
which  are  held  jure  coronae. 

Lord  Brougham:  Lord  Holt  {The  Queen  v.  Smith,  7  Mod.  78)  says  tli^t  all  lands 
and  tenements  of  the  king  belong  to  him  jure  coronae;  for  a  purchase  tc'  him,  and 
his  heire,  shall  vest  in  his  political  capacity,  and  the  king  can  have  nothing  in  his 
private  capacity  unless  in  right  of  his  duchy  or  an  estate  tail.  » 

For  the  Plaintiff  in  error.  I 

The  autliority  of  Plowden  (see  Plowden,  234)  proves  this,  that  the  lands  belonging 
to  the  Earldom  of  March  are  no  part  of  the  lands  of  tli*  king  held  jure  coro'Pae,  in 
the  ordinary  sense  of  the  word.  We  do  not  contend  that  he  might  not  have  a>Dplied 
the  prerogative  to  them  ;  but  he  did  not  hold  them  as  part  of  [394]  the  possessic'ns  of 
the  Crown  which  were  to  go  with  the  Crown  at  all  times.  The  object  of  this  I'ct  of 
parliament  is,  to  take  back  the  revenues  of  the  kings  of  England  and  Ireland,  vyl'ich 
were  not  part  of  the  possessions  of  the  House  of  York.  The  very  object  shewn  iiV  the 
act  negatives  the  fact  of  their  applying  to  these  possessions. 


V 


As  to  the  authority  in  Coke  on  Littleton  (15  b.),  it  is  confined  to  lands  held  iwe 
coronae.     He  says,  "  And  you  shall  understand  that,  concerning  descents,  there  fts  a 
law,  parcel  of  the  laws  of  England,  called  /ue  coronae,  and  differeth  in  many  thiiV^s 
from  the  general  law  concerning  the  subject."     Then  he  gives  various  example-s : 
"  The  king,  iu  any  suit  for  any  thing  tliat  pertains  to  the  Crown,  shall  not  shew  in 
certain  his  cosinage  as  a  subject  shall  do,  or  as  he  himself  shall  do  for  things  touc<ii- 
ing  his  duchy."     (He  makes  a  distinction  in  the  very  passage.)     "  And  in  the  cai»'e 
of  the  king,  if  he  hath  issue  a  son  and  a  daughter  by  one  venter,  and  a  son  by  anoth<*ir 
venter,  and  purchaseth  lands  and  dietli,  and  the  eldest  son  enter  and  dieth  witho'Ut 
issue,  the  daughter  shall  not  inherit  these  lands  nor  any  other  fee  simple  lands  of  Jl'ie 
Crown,  but  the  younger  brother  shall  have  them."     (That  is,  so  as  to  fee  simple  lantd 
which  belongs  to  the  Crown,  or  which  the  king  purchases.)     ''  Wherein  note,  thai''' 
neither  possesslo  fratris  doth  hold  of  lands  of  the  possessions  of  the  Crown,  nor  half- 
blood  IS  no  impediment  to  the  descent  of  the  lands  of  the  Crown,  as  it  fell  out  in  ex- 
perience after  the  decease  of  King  Edward  VI.  to  Queen  Mary,  and  from  Queen 
Mary  to  Queen  Elizabeth  ;  [395]  both  which  were  of  the  half-blood,  and  yet  inherited 
not  only  the  lands  which  King  Edward  or  Queen  Maiy  purchased,  but  the  ancient 
lands  parcel  of  the  Crown  also.     A  man  that  is  king,  by  descent  of  the  part  of  his 
mother,  purchases  lands  to  him  and  his  heirs,  and  dies  without  issue:  this  land  shall 
descend  to  the  heir  of  the  part  of  the  mother ;  but  in  the  case  of  a  subject,  the  heir  of 
the  part  of  the  father  shall  have  them.     So  King  Henrv  VIII.  purchased  lands  to  him 
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and  his  heirs,  aud  died,  having  issue  two  dauglitere,  the  Lady  Mary  and  the  Lady 
Elizabeth  :  after  the  decease  of  Kinpr  Edward,  the  eldest  daughter  Queen  Mary  did 
inherit  only  all  his  lands  in  fee  simple.  For  the  eldest  daughter  or  sister  of  a  king 
shall  inherit  all  his  fee  simple  lands.  So  it  is  if  the  king  purchiiseth  lands  of  the 
custom  of  gavelkind,  and  die,  having  issue  divers  sons;  the  eldest  son  shall  only  in- 
herit these  lands.  And  the  reason  of  all  these  cases  is,  for  that  the  quality  of  the 
person  doth  in  these,  and  many  otlier  like  cases,  alter  tlie  descent,  so  as  all  the  lands 
and  possessions  whereof  the  king  is  seised  in  jure  rnronae,  shall,  secuiuhtm  jus 
rnronae,  attend  upon  and  follow  the  Crown  ;  and,  therefore,  to  whomsoever  the 
Crown  descends  those  lands  and  possessions  descend  also;  for  the  Crown,  and  the 
land  whereof  the  king  is  seised  in  jure  c-orotuie,  are  concoinitnntia.  If  the  right  heir 
of  the  Crown  be  attainted  of  treason,  yet  shall  the  Crown  descend  to  him,  and  eo 
instante  (without  any  other  reversal)  the  attainder  is  utterly  avoided,  as  it  fell  out 
in  the  case  of  Henry  VIL  And  if  the  king  purchase  lands  to  him  and  his  heirs,  he 
is  seised  thereof  in  jure  curonae,  a  for-[396]-tiori,  when  he  purchases  lands  to  him, 
his  heirs,  and  successors." 

Xo  doubt  the  king  holding  lands  in  jure  curutuie.  they  would  be  attached  to  the 
Clown  and  go  with  it;  therefore  if  the  king  resigned  lilie  Crown  tlie  ne.xt  day 
after  the  purchase,  they  would  go  to  the  succeeding  king.  But  there  is  a  note  to  the 
passage,  in  Coke  on  LittlePjn  (15  b.)  which  is  taken  from  Lord  Hale's  manuscript. 
That  note  explains  the  decision  and  the  distinction. 

■'  Nota,  by  the  common  law  the  king  is  a  corporation,  and  purchases  made  by  him 
after  assumption  of  the  Crown  vest  in  a  politic  capacity:  hence  if  an  usurper  pur- 
chases lands,  and  the  right  heir  resumes  the  Crown,  he  shall  have  the  purchases;  et  e 
converso.  an  usurper  shall  have  the  purchases  made  by  a  rightful  king,  so  long  as  he 
has  the  Crown.  So  it  happens  in  the  cases  of  Henry  IV.,  Heni-y  V.,  Henry  VI., 
Edward  IV.,  Richard  III.,  Henry  VII.  But  nota,  purchases  made  before  accession 
of  the  Crown  or  descents  from  collateral  ancestors  after  accession  of  the  Crown,  vest 
in  a  natural  capacity  ;  and  therefore  in  the  re-ademption  of  the  Crown  by  Edward  IV. 
there  was  a  special  act  to  give  to  tlie  king  all  the  possessions  of  Henry  VI.  But  such 
lands  are  qualified  and  affected  differently  from  those  of  other  persons.  They  will 
pass  by  letters  patent  only,  and  without  livery ;  and  the  grants  of  them  shall  not  be 
avoided  by  nonage  et  similiter.  As  to  acquisitions  by  conquest  by  the  King  of  Eng- 
land, they  are  annexed  to  his  Crown,  as  his  purchases  are ;  as  Ireland,  Man,  Berwick, 
Calais,  and  the  New  Plantations,  the  ancient  territories  of  Normandy,  Aquitaine, 
[397]  Anjou,  and  also  many  other  lands  which  descended  in  England  from  collateral 
ancestors,  though  in  their  original  vested  in  a  natural  capacity,  yet  partly  by  atr 
tainder,  partly  by  long  continuance  united  to  the  Crown,  partly  by  occupation,  were 
in  some  manner  annexed  to  the  Crown,  and  will  go  with  it." 

This  note  points  out  the  distinction,  for  it  says  where  the  king  purchases  after 
he  becomes  king,  or  they  are  annexed  to  the  Crown,  they  are  taken  by  him  in  his 
political  capacity  ;  and  wherever  the  Crown  of  England  goes,  these  lands  will  go  with 
it,  even  to  a  usurper.  But  those  lands  which  the  king  purchased  before  his  accession 
to  the  Crown,  or  which  came  to  him  by  collateral  descent,  not  from  the  kings  of  Eng- 
land, remain  in  him  in  his  other  character.  These  lands  are  subject  to  all  the  same 
powers  as  regards  the  king,  as  the  land  held  in  /ure  coronae,  but  not  subject  to  the 
same  descent:  tliey  will  descend  to  the  heirs  of  the  parties  from  whom  they  came: 
to  the  heirs  of  the  body  of  the  king,  if  the  king  hold  them  in  tail :  they  will  go  to  the 
heirs  general  of  the  king,  if  he  hold  them  to  him  and  his  heirs,  but  not  to  the  Crown. 
The  authorities  are  clear  on  that  point.  Whether  the  lands  of  the  manor  of  Rathweir 
were  held  by  the  Earl  of  March  in  fee  simple  or  in  fee  tail  does  not  appear,  and  it  is 
immaterial  for  this  purpose  ;  because  in  either  case  Henry  VII.  could  have  had  no  title. 
The  king,  as  such,  could  have  had  no  right  to  them,  having  married  one  of  the  four 
daughters  who  was  entitled  in  coparcenary  to  the  possessions  of  that  earldom,  Henry 
VII.  had  in  him  a  title  in  that  right. 

The  act  of  parliament  which  directs  the  resumption  into  the  king's  hands  of  the 
grants  of  the  [398]  kings  of  England  to  increase  their  revenues,  could  not  apply  to 
property  so  held  by  Henry  VII.,  with  three  other  persons,  in  right  of  his  wife,  "and 
which,  according  to  the  finding  of  the  inquisition,  descended  on  the  heir  of  Elizabeth 
as  the  heir  of  the  Earl  of  March,  and  not  on  Henrj-  VIII.,  as  king  of  England  ;  and 
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according  to  that  finding,  if  the  other  sisters  had  not  died  without  issue,  three  fourths 
of  those  lands  would  not  have  descended  to  king  Heury  VIII.,  but  would  have  gone 
to  the  heirs  of  the  other  coparceners.  This  act  of  parliament  cannot  be  taken  to 
apply  to  land  which  was  the  private  property  of  Edward  IV.  The  application  for  the 
enactment  conies  from  the  commons  of  Ireland  :  it  was  not  likely  that  they  could  have 
had  any  interest  in  the  king's  getting  tliis  property  away  from  the  grantee  of  Edward 
IV.  under  tlie  seal  of  the  Earldom  of  March. 

The  form  of  the  grant  of  the  advowson  by  tiie  letters  patent  does  not  affect  the 
question.  For  if  the  king  granted  part  of  the  Earldom  of  March,  the  advowson  of 
this  living  to  the  Bishop  of  Meath,  he  might  grant  it  in  much  the  same  form  as  he 
granted  the  lands  held  jure  cororuie  under  letters  patent  in  his  name  of  King.  If 
they  were  lands  in  Ireland,  he  would  follow  the  form  of  the  king's  grant,  which  is 
the  same  in  substance  and  form,  with  the  sanction  and  under  the  authority  of  the 
Lord  Lieutenant  of  that  part  of  the  king's  dominions,  as  if  the  lands  were  held  jure 
eoronae.  And  the  grantee  of  them  would  preserve  as  evidence  that  copy  of  the  letters 
patent,  which  would  be  enrolled  and  form  the  evidence  of  the  title  of  the  grantee. 
Lord  Hale  says  (p.  21.3),  "  So  that  he  cannot  do  it  without  doing  it  as  king;  and  it 
[399]  would  be  inconvenient  and  beneath  the  dignity  royal,  for  the  law  to  make 
the  king  give  livery  in  proper  person  to  a  subject.  And  besides,  livery  of  seisin  is 
matter  of  fact,  which  the  king  cannot  do,  for  his  acts  ought  to  pass  by  matter  of 
record  which  is  suitable  to  his  Majesty  ;  and  therefore  the  land  shall  pass  by  the 
king's  letters  patent  only  by  the  course  of  the  common  law.  And  so  it  has  been  the 
practice  with  regard  to  the  lands  which  descended  to  the  king  from  the  Duke  of 
York,  the  Earl  of  March,  and  others  of  the  king's  ancestors  who  never  were  kings.'' 

There  is  another  argument  to  be  raised  on  the  construction  of  this  act  of  parlia/- 
ment,  that  it  clearly  applies  only  to  lands  granted  under  the  great  seal  of  England 
and  Ireland.  These  words  might  have  been  introduced  into  the  act  for  the  express 
purpose  of  excluding  the  grants  made  by  Edward  IV.  of  the  Earldom  of  March.  We 
have  a  right  to  assume,  after  tlie  recital  in  the  English  act  of  Henry  VII.,  that  there 
is  no  grant  of  the  possessions  of  the  Earldom  of  March,  made  by  Edward  IV.  under 
the  great  seal  of  England  or  Ireland  ;  for  that  act  of  parliament  shows  that  all  such 
grants  were  made  under  the  seal  of  the  Earl  of  March.  The  words  would  not  apply 
to  a  grant  so  made.  It  appears  moreover  that  in  certain  cases  the  statute  in  ques- 
tion had  not  been  acted  on.  In  the  25th  Henry  VIII.  chap.  2.  of  the  Irish  statutes, 
there  is  a  recital  that  advowsons,  grants,  etc.  by  Edward  IV.  shall  not  be  affected  by 
the  title  of  Henry  VII.,  for  what  reason  or  under  what  circumstances  does  not  appear, 
nor  is  it  necessary  to  ascertain  ;  but  it  furnishes  explanatory  reasons  why  the  act  in 
question  should  be  allowed  [400]  to  remain  on  the  parliament  roll,  unheard  of  until 
this  action,  just  as  much  as  if  the  act  of  parliament  had  fallen  into  desuetude.  (Loi-d 
Brougham  here  intimated  that  tlie  counsel  for  the  Defendant  in  error  would  be 
allowed  to  rejoin  to  this  part  of  the  reply,  as  being  new  matter.)  It  is  sufficient  to 
state,  that  the  act  is  not  applicable  to  this  particular  property.  And  tliat  would 
account  for  the  fact  of  the  Bishop  of  Meath  having,  notwithstanding  this  act  of 
parliament,  been  in  undisturbed  possession  of  this  property  for  so  many  centuries. 

They  can  make  nothing  of  their  case,  unless  it  be  found  on  one  of  these  issues  that 
the  advowson  was  appendant  to  the  manor  of  Rathweir :  that  is  not  a  mere  technical 
objection,  but  one  that  goes  to  the  very  root  of  their  title;  for  the  patent  of  James  I. 
does  not  profess  to  grant  the  advowson  of  this  church,  nor  does  tlie  conveyance  of  the 
king  to  the  Earl  of  Clanricarde.  It  conveys  only  the  manor ;  and  unless  this  advow- 
son is  appendant  to  the  manor,  the  Plaintiff'  has  no  right  to  present.  But  what  is 
the  meaning  of  the  act  of  parliament?  unless  the  efi'ect  of  it  is  to  make  null  and  void 
ab  initio  the  grant  of  Edward  IV.,  and  of  all  the  kings  from  Edward  III.  down  to 
the  time  of  passing  the  statute  in  question,  this  advowson  cannot  be  appendant  to 
the  manor.  It  is  conceded  that  the  grant  of  King  Edward  IV.  disappended  tlie  ad- 
vowson from  the  manor.  It  is  not  disputed  that  the  effect  of  the  grant  of  King 
Edward  IV.  was  to  convert  what  had  been  an  advowson  appendant  to  the  manor, 
into  an  advowson  in  gross,  in  the  hands  of  the  Bishop  of  Meath  and  his  successors. 
The  question  is  whether  the  act  of  parliament  can  re-annex  it  and  iiiako  it  append 
again?  [401]  The  law  on  that  point  is  this:  If  an  advowson  appendant  to  a  manor 
become  dis-ainiexed  and  severed  from  tliat  manor,  and  be  afterwards  rea:ranted  or 
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surrendered  back  to  the  owner  of  the  manor,  it  does  not  become  appendant  again. 
It  does  not  lose  its  character  of  an  advowson  in  gross,  but  will  be  held  by  the  lord  of 
the  manor  in  gross,  distinct  and  separate  from  the  manor  itself.  The  argument  is, 
that  the  advowson  was  re-appended  ;  that  if  the  grant  which  severed  the  advowson 
from  the  manor  be  put  an  end  to,  if  it  be  rendered  null  and  void  altogether,  then 
tlie  advowson  will  become  appendant  to  the  manor  again.  Taking  therefore  these  to 
be  the  two  propositions  of  law,  the  point  to  be  determined  is,  whether  this  act  of 
parliament  rendered  the  grant  of  Edward  IV.,  the  grants  by  Edward  II.  and  all  his 
successors  down  to  the  time  of  Henry  VII.,  void  from  the  time  of  the  original  grant, 
or  whether  it  only  annulled  them  from  the  time  of  the  passing  of  the  act.  Surely 
but  one  construction  can  be  put  on  the  act  of  parliament,  viz.  that  from  the  time  of 
the  passing  of  the  act,  the  grants  that  had  been  made  by  preceding  kings  of  England 
became  annulled,  and  that  the  king  then  took  back,  or  resumed  the  possessions  of  the 
Crown  which  had  been  separated  from  it. 

We  are  hardly  to  suppose  that  in  any  times  of  our  history,  an  iict  of  parliament 
could  have  been  passed  to  declare  void  those  grants  from  the  beginning,  seeing  the 
injustice  which  must  have  ensued.  Every  act  which  had  taken  place  under  the 
grants  would  have  been  an  act  of  wrong,  and  actions  might  have  been  brought.  The 
very  fact  of  the  apparent  owners  being  in  possession  of  the  land  would  be  a  trespass  ; 
no  act  done  on  the  land  thus  granted  [402]  could  have  been  justified,  but  the  parties 
would  have  been  wrong-doers,  though  they  held  under  a  grant  from  the  Crown.  The 
object  of  the  act  is  not  to  give  to  the  king  any  by-gone  right,  previous  to  the  passing 
of  the  act,  but  to  resume  into  the  king's  hands  from  that  time  the  revenues  of  the 
Crown,  and  to  render  them  applicable  to  the  uses  of  the  Crown.  It  was  not  necessary 
to  do  more  than  annul  the  grants  from  the  time  of  the  passing  of  the  act;  and  there- 
fore unless  the  words  of  the  act  of  parliament  are  e.xplicit  to  annul  them  from  the 
time  of  the  grant,  the  construction  of  all  Courts  would  be  to  hold  them  annulled  only 
from  the  time  of  the  passing  of  the  act.  The  language  of  the  act  shews  that  there 
was  no  intention  to  declare  that  these  grants  were  void  from  their  very  inception. 
Having  recited  that  the  revenues  had  been  diminished,  it  "  ordains  and  establishes 
that  there  be  resumed  and  taken  into  the  king's  hands  all  manors,  etc.  wliereof  any 
of  the  kings  of  England  were  seised  from  the  last  day  of  Edward  II.  to  the  passing 
of  the  act,"  (that  has  no  by-gone  application,  that  is  prospective).  Then  come  the 
words  on  which  they  rely ;  "  and  all  grants,  etc.  from  the  said  day  to  be  resumed," 
etc.  They  read  "  from  the  said  day  "  to  apply  to  the  words,  "  resumed,"  etc. :  that 
is  not  the  meaning  of  the  passage:  it  is,  "  all  manors,  etc.  etc.  granted  from  the 
said  day."  It  applies  to  the  grants  of  manors,  and  feoffments  made  by  the  authority 
of  parliament,  from  that  day,  namely,  the  last  day  of  Edward  II.  What  then? 
That  they  be  resumed:  What  is  the  meaning  of  that?  The  resumption  cannot  be 
applied  to  the  time  of  Edward  II. :  it  must  apply  to  the  time  of  the  passing  of  the  act, 
and  [403]  that  from  that  time  they  shall  be  declared  void  and  of  none  effect.  These 
are  all  prospective  enactments,  that  all  grants  from  that  day  be  resumed,  and  they 
are  declared  void,  and  of  none  effect.  The  effect  of  this  act  of  parliament  can  only 
be  to  take  back  into  the  king's  hands,  from  the  time  of  the  passing  of  the  act,  the 
possessions  which  had  teen  granted  by  the  preceding  kings,  and  to  declare  and  make 
void  from  that  time  all  grants  of  the  king's  predecessors. 

The  whole  of  the  law  as  to  the  appendancy  of  advowsons  is  laid  down  in  Comyn's 
Digest,  title  Advowson  B  :  it  is  laid  down  thus — "  An  advowson  may  be  appendant 
to  a  manor,  or  in  gross.  Appendant  to  a  manor  is,  when  it  has  always  passed  by  a 
grant  of  the  manor  cam  jJertinentiis."  Then  he  puts  various  examples  of  appendant 
and  in  gross.  He  proceeds  thus:  "  If  an  advowson  be  in  gross,  it  cannot  afterwards  by 
any  act  be  appendant,  except  where  tlie  act  wliich  made  it  in  gross  be  totally  avoided, 
as  a  recovery  after  an  usurpation.  As  where  tlie  revei-sioner  of  a.  manor  to  which  an 
advowson  is  appendant  usurps,  then  the  particular  estate  determines,  and  the  advow- 
son is  become  appendant  again.  An  advowson  is  appendant  to  the  demesnes,  not  to 
the  rent;  "  and  for  tliat  doctrine  he  quotes  1st  Leonard.  But  tliere  is  another  case, 
the  first  case  in  2nd  Modern  Reports  ([2  Mod.  1]  The  King  v.  The  Bishop  of 
Rochester) :  the  law  is  there  distinctly  laid  down,  that  if  the  advowson  be  once  severed 
from  the  manor,  the  resumption  of  that,  or  the  surrendering  it  back  into  the  hands 
of  the  Crown  or  the  owner  of  the  manor,  does  not  re^append  it;  but  it  must  be  some 
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act  which  makes  the  graut  itself  void  from  the  beginiung,  which  will  alone  re-append 
it  to  tlie  manor. 

[404]  In  the  case  of  Eeynoldsoti  v.  Blake  and  The  Bishop  of  London  (Lord  Ray- 
mond, p.  192),  tlie  question  arose  on  a  quart  impedit;  and  the  declaration  stated, 
"  that  it  was  a  grant  by  deed  of  the  rectory  to  wliich  the  vicarage  of  Saint  Anne's, 
Blackfriars,  appertained  by  Sir  George  Gouge."  The  judge  said,  '"  he  would  con- 
sider what  would  destroy  an  appeiidancy.  If  an  advowson  by  act  of  the  party  be 
once  severed  from  tlie  manor,  to  which  it  is  appendant,  though  but  for  an  instant,  it 
becomes  in  gross,  and  tlie  appendancy  is  destroyed  for  ever.  And  therefore  the 
difference  is,  if  a  man  seised  of  a  manor  to  which  an  advowson  is  appendant,  accepts 
a  tine  of  the  advowson  and  grant,  and  renders  every  second  turn,  by  the  alternate 
turn  the  appendancy  continues.  But  if  he  levies  a  fine  of  the  advowson,  and  accepts 
a  grant  and  renders,  the  appendancy  is  totally  destroyed,  because  there  was  an 
instantaneous  severance.  So  if  there  be  two  coparcenei-s  of  a  manor  to  which  an 
advowson  is  appendant,  and  they  make  partition  of  tlie  manor  without  taking 
notice  of  the  advowson,  the  advowson  at  each  turn  continues  appendant ;  but  if  they 
make  express  exception  of  the  advowson  upon  the  partition,  it  becomes  in  gross.  If 
they  make  partition  ol  the  manor,  and  tlie  rents  are  allotted  to  tlie  one,  and  tlie 
services  to  the  other,  the  manor  is  destroyed  and  the  advowson  becomes  in  gross. 
But  if  the  one  dies  without  issue,  so'  tliat  the  demesnes,  descend  to  her  who  has  the 
services,  or  vice  versa,  the  manor  is  revived  and  the  advowson  becomes  appendant 
again  because  it  was  by  act  in  law.  So  that  the  diversity  is  where  the  severance  is  by 
act  of  law,  and  where  by  the  [405]  act  of  the  party,  by  17  Edward  III.  cli.  38,  and  the 
12  Henry  VII.  ch.  5.  The  question  then  will  be  if  the  union  be  an  act  in  law,  and  he 
was  of  opinion  that  it  was  ;  because  it  was  made  by  the  spiritual  judge,  who'  is  the 
chief  actor  in  it.  And  though  the  advowson  be  destroyed  hy  tlie  severance,  yet  when 
it  is  severed  in  turns,  each  turn  becomes  appendant  still,  becaiuse  it  is  done  by  act  in 
law,  which  does  not  alter  the  nature  of  tlie  tiling.  And  that  union  does  not  destroy 
the  appendancy,  he  cited  Dier,  259  B.  as  an  express  authority  ;  and  Windsor's  case 
is  an  authority  in  point  ;  for  tliat  was  a  qiiare  imjxdit,  for  a.  Church  united  as 
appendant,  as  appears  by  Croke  Elizabeth,  page  688.  If  tjien  at  Common  Law 
union  would  not  destroy  the  appendancy,  much  less  will  an  Act  of  Parliament  do  it, 
which  is  an  act  of  the  higliest  law%  which  designs  to  do  no  wrong  to  any,  but  only  to 
take  away  the  incumbency,  and  give  to  each  a  second  turn  instead  of  it.  and  in  the 
same  plight  as  he  had  the  advowson  before." 

It  is  argued  that  tJiis  was  a  resumption  into  the  king's  hands  of  an  advowson 
granted  by  Edward  IV.  and,  being  by  Act  of  Parliament,  it  became  appendant  again. 
This  case  is  no  authority  for  that  proposition.  The  case  is.  that  he  formed  a  union 
between  the  two  parishes,  and  he  directed  that  each  should  present  in  turn  :  that  act  of 
parliament  which  so  united  the  two  parishes,  and  directed  the  parties  to  present, 
did  not  operate  to  dissever  the  advowson  at  all :  it  was  not  the  question  but  it  did 
not  operate  to  dissever  it  from  the  manor  to  which  it  originally  belonged.  But  the 
statute  of  10  Henry  VII.  is  not  to  be  considered  as  an  act  of  parliament  to  [406] 
that  extent:  it  is  an  act  done  by  the  legislature  and  we  must  admit  by  consent  of  the 
House  of  Commons  of  Ireland  ;  and  even  if  the  king  is  to  take  back  into  his  hands 
wliat  had  been  granted,  it  would  have  no  other  effect  than  if  it  had  been  surrendered 
into  the  king's  hands :  he  would  then  not  take  it  and  hold  it  again  as  appendant  to  the 
manor  :  all  that  is  said  is,  the  king  resuming  it,  the  grant  shall  be  void  from  that  time. 
The  effect  of  that  act  of  parliament  is  nothing  more  than  to  give  back  to  the  king 
that  advowson  which  he  had  given  to  the  Bishop  of  Meath  :  it  would  not  lie  appendant 
again,  but  be  holden  separately  and  in  gross.  That  point  therefore  of  the  issues  is 
sufficient  to  prevent  the  operation  of  this  act  of  parliament,  for  the  act  it  is  under 
which  they  claim  ;  they  claim  it  as  being  appendant  to  the  manor  :  and  uidess  it  be 
appendant,  they  have  no  title. 

We  rely  mainly  on  this  position,  that  the  statute  of  King  Henry  VII.  applies  to  no 
grant  whatever,  made  by  King  Edward  IV.  of  possessions  of  tlie  Earldom  of  March  ; 
that  it  is  not  within  the  spirit,  scope,  object,  or  letter  of  the  act! ;  that  tliis  is  not  a 
possession  of  the  Crown  :  and  that  the  act  of  parliament  does  not  in  any  way  apply  to 
it :  th.at  it  is  a  different  sort,  of  property  ;  and  therefore  the  act  does  not  apply  to  it. 
The  advowson  did  not  here  become  appendant  to  the  manor  or  pass  under  that  deed 
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of  Kiiifj;  James  I.  to  Juliii  Kiiij;  uiidtT  which  tlie  Earls  uf  Chinricarde  jArettiid  to 
found  tlieir  title.  It  does  not  confer  the  title  on  that  house  hut  the  advowson  is  eitiier 
in  the  Crown,  if  that  act  of  parliament  had  any  applieation  at  all,  or  if  not  in  the 
crown,  it  remains  in  the  Bishop  of  Meatii  under  the  irrant  of  Kdward  IV.  who  claimed 
the  riglit  to  it. 

[407]  There  is  one  other  point,  on  the  eti'eut  of  the  tine.  This  is  not  an  objection 
going'  so  strictly  to  what  may  be  called  the  merits  of  the  case.  It  is  used  by  the 
Defendants,  not  for  the  purpose  of  shewing  a  title  in  themselves  but  for  the  purpose 
of  protecting  their  possession  by  shewing  that  it  is  not  in  the  Plaintiff.  The  fine  will 
not  affect  any  title  whatever  in  the  Bisho])  of  Meath,  but  only  have  tlie  eft'ect  of 
excluding  the  present  claimants. 

The  first  question  is,  whether  or  not  that  tine  be  admissible  in  evidence  I  Now  one 
of  tlie  pleas  of  the  bisiiop  by  way  of  inducement  is,  "  That  the  said  Plaintiff  ougiit  not 
to  have,  or  maintain  his  action  tliereof  aforesaid  against  him,  because  he  saith  that 
his  predecessors  (Bishops  of  Meath)  were,  and  he  the  said  bishop  was,  and  is  seised 
in  the  manner  in  the  said  first  plea  to  the  said  5tli  count  mentioned  of  the  advowsou 
of  the  said  church  in  the  said  5th  count  mentioned  :  and  being  so  seised,  collated  the 
same,  being  vacant,  to  the  said  reverend  James  Alexander,  his  clerk  in  the  manner 
and  at  tlie  time  iu  the  said  first  plea,  to  the  said  5th  count  mentioned,  as  he  might  law- 
fully do  without  this,  that  the  said  Plaintiff'  is  possessed  of  the  said  advowson  of  the 
said  church  of  Killucan,  otherwise  Rathweir,  in  manner  and  form  as  the  said  Plaintiff" 
hath  in  the  said  5th  count  of  the  said  declaration  alleged,  and  this  he  is  ready  to 
verify."  It  becomes  unnecessary  on  that  plea  of  the  bishop  to-  enter  at  all  into  tlie 
argument,  that  the  clerk  could  not  plead  any  plea  which  would  let  in  this  fine  against 
the  Earl  of  Clanricarde.  The  bishop  at  all  events  may  so  plead.  But  supposing  the 
objection  good,  this  is  not  the  stage  of  proceedings  in  which  notice  could  be  taken  of 
the  objection,  or  [408]  an  opinion  formed  upon  it :  you  are  now  sitting  to  try  whether 
or  not  certain  evidence  is  receivable,  but  not  on  the  eft'ect  of  that  evidence  at  the  trial. 
It  is  said  the  plea  is  bad.  Then  thej'  ought  to  have  demurred  to  it.  We  by  no  means 
concede  that  it  is  bad  ;  but  if  it  be  so,  it  would  be  bad  only  on  special  demurrer,  not 
in  any  way  that  would  allow  the  Plaintiff  to  take  advantage  of,  or  objection  to,  that 
plea  is  this  course  of  proceeding  nor  can  the  House  take  notice  of  it:  it  is  not  iu  the 
bill  of  exceptions,  nor  is  it  noticed  in  the  errors  assigned  on  the  record.  No  error  is 
assigned  respecting  the  form  of  those  pleas.  As  a  Court  of  Error  your  Lordships' 
attention  is  not  called  to  tJie  forms  of  the  pleas  at  all.  We  affirm  that  the  pleas  are 
good ;  and  if  the  question  had  been  raised,  some  authority  must  have  been  shewn  to 
induce  j'ou  to  decide  that  they  are  bad.  That  it  is  a  correct  mode  of  pleading  could 
be  shewn  if  the  point  were  in  dispute.  As  far  as  regards  the  plea  of  the  bishop, 
what  does  it  amount  to?  The  traverse  and  the  issue  taken  on  that  traverse  is,  that 
the  Plaintiff's  were  not  possessed  of  the  advowson,  and  the  right  to  present  in  the 
manner  and  form  they  have  alleged.  It  being  argued  that  this  fine  would  shew  the 
title  to  this  advowson  out  of  the  Plaintiff',  they  contended  tJiat.  the  fine  was  not 
admissible  in  evidence  on  that  issue.  The  court  below  held  it  was  admissible  in 
evidence. 

it  has  been  suggested  that  it  was  not  receivable  in  evidence  unless  specially 
pleaded  ;  and  that  observation  certainly  is  entitled  to  great  consideration.  But  we 
contend  that  it  is  not  necessary'  to  plead  it,  and  moreover  it  could  not  be  pleaded. 
If  a  fine  or  any  other  thing  is  relied  on  as  an  estoppel  between  the  parties,  it  must  be 
pleaded.  [409]  An  estoi)pel  will  only  operate  if  pleaded.  And  if  we  have  recourse 
to  this  fine  to  shew  that  the  Earls  of  Clanricarde  (who  were  parties  or  conusors  of  the 
fine)  are  estopped  by  it,  in  the  literal  meaning  of  the  word,  it  ought  to  have  been 
pleaded.  But  the  question  is  whether  we  have  a  right  to  use  it  as  evidence  to  shew 
that  the  Earl  of  Clanricarde  parted  with  this  advowson,  if  he  had  it,  for  the  words  of 
this  fine  include  the  advowson,  and  therefore  this  fine,  if  it  belonged  to  the  Earl  of 
Clanricarde,  would  pass  the  manor  and  the  advowson  appendant  to  it  out  of  the  house 
of  Clanricarde.  In  that  sense  this  could  not  have  been  pleaded.  It  is  an  elementary 
rule  of  ]ileading  that  you  cannot  plead  specially  any  matter  without  confessing  and 
avoiding  the  statement  of  the  opposite  party.  You  may  confess  and  avoid  the  title 
which  is  set  out  in  the  record,  by  some  other  matter;  but  uidess  you  do  so,  you  can 
only  traverse.     They  say  that  this  advowson  was  in  several  Earls  of  Clanricarde, 
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whose  descent  is  sot  out  on  the  record,  and  the  title  is  traced  down  to  the  present 
Plaintiff.  Any  special  replication,  any  alle<j;ation  of  a  new  matter  in  pleading,  must 
have  admitted  the  fact  stated  in  the  declaration.  We  could  not  have  allefred  any  new 
matter  merelj-  consistent  with  the  fact  stated  in  the  declaration,  but  it  would  have 
been  necessary  to  confess  the  declaration  before  we  could  have  pleaded  any  special 
matter.  The  pleading  therefore  of  the  fine  would  have  been  bad  pleading,  it  wcmld 
have  been  alleging  a  matter  inconsistent  with  the  title  of  the  Plaintiff  ;  but  not  tli© 
confession  and  avoidance  of  that  title,  nor  would  it  have  been  a  traverse. 

The  proper  course  of  pleading  in  such  a  case  is  [410]  to  deny  the  title  of  the 
Plaintiff',  and  then  any  act  or  matter  which  shews  that  the  Plaintiff  had  not  a  title  is 
properly  receivable  in  evidence,  under  the  traverse  of  that  title. 

Tlie  authorities  on  this  point  are  all  collected  in  the  argument  of  counsel,  in  the 
case  of  Arlett  v.  EUis  (7  Barnewall  and  Cresswell,  346).  In  a  case  like  the  present,  if 
you  intend  to<  rely  on  the  etvidence  of  any  matter  which  shews  tliax  the  Plaintiff'  has  no 
title  to  present,  the  proper  form  of  pleading  is  tO'  traverse  the  right  to  present;  to 
plead  a.  fine,  or  any  other  matter  specialh",  M-ould  be  bad  pleading.  Arlett  v.  Ellis 
was  tJie  case  of  an  action  of  trespass  brought  by  certain  persons  foi-i  breaking  .and 
entering  a  close:  the  plea,  was  that  this  place  was  parcel  of  a  certain  manor,  and  that 
the  copyhold  tenement  there  in  question  was  within  the  manor,  and  that  tilie  De- 
fendant liad  a  right  of  common  over  it.  Tlie  Defendant  then  justified  under  a  lease 
of  that  copyhold  tenement,  for  breaking  and  enteriiug,  and  prostrating  the  fences 
as  under  a  right  of  common.  The  issue  was  on  the  mere  right  of  common.  The 
replication  took  issue  on  tlie  custom,  that  is  to  say,  stated  that  there  was  no  such 
custom  in  the  manor  for  the  owner  and  occupier  of  that  messuage  tO'  have  any  right 
of  common  over  tiLe  locus  in  quo.  The  question  at  tlie  trial  was  whether'  there  was  in 
fact  any  custom  within  the  manor  for  the  lord  of  the  manor  to  inclose  parcels  of  waste 
against  the  commoners;  and  whether  the  lord,  in  accordance  with  that  custom,  had  in- 
closed the  Incus  ill  quo  previous  to  the  trespass  complained  of.  It  was  objected  that 
that  was  not  admissible  in  evidence  on  a  mere  traverse  on,  a.  right  of  conmion,  and 
that  a  person  under  whom  the  Plaintiffs  claimed  ought  to  have  specially  [411] 
pleaded  the  custom  to  inclose  within  the  ma.noi-,  and  tliat  the  land  in  question  had 
been  enclosed.  It  was  argued  on  the  part  of  the  Plaintiff",  who  claimed  the  right  for 
tlie  lord  tO'  inclose,  that  not  only  that  special  replication  was  not  necessary,  but  that 
it  would  have  been  bad  pleading,  and  the  Court  acquiesced,  and  on  this  simple 
ground,  that  the  right  was  set  up  as  a  customary  right  of  common  as  a  freehold 
tenement  at  the  time  of  trespass  committed,  and  that  you  cannot  rej^ly  s]iecially  any 
fact  inconsistent  witli  it;  you  must  confess  and  avoid,  or  deny  it.  If  you  make  a 
special  replication  you  must  confess  the  fact.  If  3'ou  mean  tO'  say  tlie  right  of  com- 
mon did  not  exist  at  the  time  of  the  trespass,  you  must  deny  the  right  stated,  and 
then  you  will  be  at  liberty  to  give  in  evidence  tlie  custom  to  enclose  under  it.  The 
Court  were  of  that  opinion  ;  they  adopted  that  proposition  of  law  on  the  authority  of 
several  cases.  In  the  case  of  Margcvtroid  v.  Law  (Carthew,  116),  the  Defendant 
pleaded  in  bar  that  he  was  seized  in  fee  of  his  close,  and  that  aU  those  whose  estate 
he  had  therein,  had  been  accustomed  to  take  the  water  for  the  convenient  watering  of 
their  cattle  in  tlie  close.  Upon  general  demurrer,  the  plea  was  adjudged  ill,  because 
the  Defendant  had  neither  confessed  and  avoided,  nor  traversed  the  matter  alleged  in 
the  declaration  :  but  it  was  said  if  lie  had  pleaded  tlie  general  issue,  the  facts  stated 
in  the  special  plea  would  liiive  been  a  good  answer  to  the  action.  So  tlie  i^arties 
here  having  traversed  the  right  of  the  Plaintiffs  to^  this  advowson,  and  to  present  : 
anj'thing  shewing  that  the  Plaintiff's  had  not  a  right  to  present,  was  admissible  under 
th.at  issue.  So  in  a  case  of  a  [412]  party  who-  justified  under  a  right  of  common,  the 
issue  being  taken  on  that,  the  defence  was  that  the  right  of  common  had  been  re- 
leased before  .iction  brought.  Under  what  replication  should  that  release  have  been 
given  in  evidence?  Under  the  replication  denying  the  right  of  common  :  for  other- 
wise you  plead  badly  by  not  confessing  and  avoiding  the  statement  of  the  ojipositc 
party.  Tlie  inducement  to  this  traverse  cannot  be  traversed  :  it  is  wholly  immaterial  ; 
the  onlv  eft'ect  and  object  in  having  it  on  the  record  is,  that  if  there  is  .any  question  or 
matter  of  law,  the  opinion  of  the  Court  may  be  taken  at  once  on  the  law,  stated  in  the 
inducement;  but  the  fact  submitted  to  the  jury  is  on  the  traverse  :  the  Court  look  to 
that,  and  both  parties  must  be  governed  by  it.     Tlie  triiverse  is  that  the  Plaintiffs 
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had  no  ri<rht  to  this  advowsuu  ;  and  if  anrthiiiir  be  shewn  provin<r  that  the  Plaiiititi's 
had  no  right  to  this  advowson.  it  is  properly  receivable  in  ef^'idenee. 

Suppose  an  actioti  on  a  deed,  and  instead  of  pleadinjr  nun  e.it  fart  inn.  I  jjlead  nil 
debet,  which  is  a.  bad  plea  on  special  deniunter?  If  they  join  issue,  the  Plaintiti' 
may  prove  the  whole  allegation  in  the  declaration ;  it  puts  in  issue  the  whole. 
Though  the  Plaintiff  need  not  have  joined  issue  upon  it,  being  a  bad  plea  :  yet  if  he 
joins  issue,  he  is  bound  tO'  prove  the  whole  allegation  ;  and  under  that  i)lea  of  nil 
debet,  the  Defendant  would  give  in  evidence  any  thing  shewing  that  the  Plaintiff  had 
no  right  of  action  against  him. 

Now,  on  this  plea,  of  the  bishop,  and  the  pleas  of  tlie  clerk,  which  deny  the  fact  of 
possession,  and  the  right  of  the  parties,  the  tine  was  properly  receivable  in  evidence. 
By  those  ple;is  traverse  is  [413]  taken  on  the  ownerehip  of  this  advowson,  and  the 
right  to  present..  What  is  tlie  effect  of  tlie  fine?  It  is  not  for  a.  no'ininal  considera- 
tion, but  for  a  large  sum  of  money  tO'  pass  this  estate  into  the  hands  of  other  parties. 
It  was  contended  that  tlie  conusor  of  the  fine,  the  then  Earl  of  Clanricarde,  had  done 
nothing  afterwards  in  it:  and  that,  as  they  shewed,  the  Earls  of  Clanricarde  were 
treated  as  owners  of  the  advowson  afterwards,  it  might  be  presumed  that  tlie  conusee 
of  the  fine  became  a  trustee  for  tliat  family.  The  facts  stated  on  the  fine  lead  to  the 
opposite  inference.  It  is  for  a  large  money  consideration.  But  assuming  it  to.  be 
open  for  them  to  argue  the  point,  is  it  not  a  question  for  tlie  juiy  ;  and  should  it  not 
have  been  left  to  them,  whether  the  conusor  was  trustee  for  the  Earl  of  Clanricarde. — 
whether  they  would  presume  a.  conveyance  from  the  trustee  of  that  tO'  which  tlie  fine 
professed  to  relate?  It  was  said  by  the  judge  below,  that  the  fine  had  no  reference  to 
those  proceedings  ;  he  told  them  that  the  fine  w-as  no  bar  to  the  Plaintiff's  right  to 
recover  on  the  issues,  but  he  should  not  have  received  tlie  fine  in  evidence  when 
tendered  by  the  Defendant's  counsel,  and  objected  to  on  behalf  of  the  Plaintiff:  he 
erred  in  telling  the  jury  that  it  had  no  weight  in  the  case.  Whether  the  fine  had  any 
or  no  weight,  whether  it  might  be  supposed  that,  the  conusees  werp  trusllees  for  the 
Earl  of  Clanricarde.  were  questions  for  the  jury:  They  ought  to  have  had  the  fine 
submitted  to  them  for  consideration  whether  it  had  such  eft'ect ;  but  no  such  question 
was  submitted  to  them.  The  judge  took  away  the  fine  entirely  from  the  consideration 
of  the  jury.  Tliat  is  one  of  the  points  on  which  we  except  to  his  direction.  The 
judge  [414]  ought  to  ha.ve  submitted  to  the  jury  the  question  whether  or  not  the  fine 
destroyed  tlie  PlaiKtift"s  right  to  present,  for  the  Plaintiff'  has  no  right  to  bring  this 
action  against  the  Bishop  of  Meath,  unless  he  is  ow-ner  of  the  advowson.  He  has  no 
right  to  put  himself  in  the  position  of  the  Crown  if  the  advowson  vested  in  the  Crown  ; 
and  it  appears  on  the  evidence  that  tli©  manor  so  granted,  'afterwards 
escheated  ajid  became  vested  in  the  Crown.  On  that  ground  also,  we 
are  entitled  to  your  Lordships'  judgment  on  tlie  bill  of  exceptions.  The  fine  is 
material  evidence  to.  shew  at  least  that  the  Plaintiff'  had  no'  right  to  present  to  this 
living.  If  he  treated  it  as  a  living  or  advowson  appendant  to  that  manor,  and  tliat 
had  Ijeen  taken  from  tlie  Earl  of  Clanricarde  and  forfeited  to  the  Crown,  the  Plaintiff 
who  claims  under  tlie  Earl  of  Clanricarde,  could  have  no  right  to  jiresent  to  it. 

We  submit  on  all  the  points  taken  before  the  Court  below  on  the  bill  of  exceptions, 
that  the  Plaintiff's  in  error  are  entitled  to.  yo.ur  Lordships'  judg-ment,  and  the  cause 
ought  to  be  sent  to  be  tried  by  another  juiy,  where  the  evidence  may  be  properly 
sifted  :  where  that  which  is  not  evidence  shall  not  he  jiresented  to  the  jury,  and  that 
which  is  legitimate  evidence  may  be  presented  to  them  witli  all  its  proper  weight  and 
authority. 

For  the  Defendant  in  ei-ror,  Sir  F.  Pollock  and  Mr.  Miller. 

In  this  case  the  principal  que.stion  arises  upon  the  evidence.  It  is  alleged  that 
the  grant  of  the  ne.xt  avoidance  which  was  executed  by  Ulick,  tlie  fifth  Earl  of  Clan- 
ricarde. and  the  case  prepared  on  behalf  of  Bishop  Dopping,  were  not  admissible. 
The  result  of  the  evidence  relating  to  the  circumstances  under  which  those  documents 
were  [415]  obtained  is,  that  no  diocesan  records  of  the  see  of  Meath,  are  to  te  found 
in  the  registry  of  the  diocese  of  Meath,  antecedent  to  the  year  1717  :  that  necessarily 
therefore  any  such  as  do'  exist  at  all,  must  be  sought  for  and  found  in  some  other 
place :  that  certain  of  those  records  and  documents  of  the  see,  anterior  to  that  period, 
were  found  in  a  place  called  Lowton  House,  which  house  is  designated  as  the  family 

155 


X  BUGH  N.S.  MEATH  V.  WINCHESTER  [1836] 

luaiii-ion  and  tlie  residence  of  the  Doppiiitr  family  ;  tlie  faiuily  of  a  fonuer  Bisliop  of 
Meath  ;  tlia't  some  at  least  of  those  doeuiiieiits  oiisfht  to  have  Ije^eii  deposited  in  tlie 
public  resiistrv  of  the  diocese,  and  that  qinitul  those  documents  Lowton  House,  tlie 
place  in  which  they  were  so  discovered,  must  under  the  circumstances  be  regarded  as 
the  diocesan  registi-j-. 

It  appears,  that  the  documents  applicable  to  tlie  present  case  were  found  among 
otlier  coerval  records  of  the  see  of  Meath  :  and  if  soi,  the  grant  of  the  next  avoidance  was 
found  with,  and  among  the  accompanying  documents  in  the  society  of  which  it  ought 
to  have  been  found.  That  grant  was  originally  given  to  the  grantee  named  in  it,  for 
the  express  purpose  of  its  being  delivered  to  the  bishop  of  the  diocese  when  the  occa- 
sion for  using  it  should  arise.  But  it  is  said,  that  it  at  all  events  amounted  to 
nothing  further  than  a  claim  of  right,  not  followed  by  enjoyment  or  possesusion,  at 
least  that  there  is  no  evidence  of  the  clalim  having  been  admitted  or  recognized.  But 
if  the  other  document  similarly  circumsta.nced  and  found  at  the  same  place,  and  at 
the  same  time,  shall  appear  tO'  have  l.>een  legitimately  .admissible  in  C'vidence  as 
against  the  present  Plaintiff  in  error,  then  there  is  the  fullest  and  the  most  complete 
admission  and  [416]  recognition  of  the  right  under  which  the  present  Defendant  in 
error  claims :  furtliermore  there  is  the  admission  that  on  the  presentation  and  under 
the  autJiority  of  that  grant,  the  nominee  of  the  grantee  was  admitted  instituted  and 
inducted  into  the  benefice. 

But,  is  there  nO'  intrinsic  evidence  of  the  grant  having  been  so  acted  upon?  Why 
is  tJie  document  found  among  the  records  of  the  see  of  Meath  ?  Because  it  was  neces- 
sarily produced  and  delivered  to  the  bishop  of  that  diocese,  to^  shew  and  explain  to 
him  how  a  stranger  to  the  patronage  called  upon  liini  tO'  institute  his  presentee,  and  be- 
cause tlie  bishop  retained  it  as  his  warranty  for  instituting  the  nominee  of  a.  stranger 
into  the  benefice.  If  he  liad  rejected  the  presentee,  he  should  have  returned  the  deed 
of  gift.  To  have  repudiated  its  authority,  and  to  have  retained  tlie  documents  would 
have  been  a-  species  of  fraud  :  it.  would  have  been  disabling  the  presentee  from  ascer- 
taining the  right  he  derived  under  that  document,  and  by  it;  but  the  natural  and 
more  reasonable  inference  is,  that  the  Bishop  of  Meath  of  that  day  did  comply  with 
the  requisition  of  tlie  patron  of  the  benefice,  and  having  done  so  he-  retained  and 
deposited  amongst  the  archives  of  the  see  tlie  instrument  which  had  autliorized  him  so 
to  act.  It  was  an  act  of  prudence  to  himself,  and  of  justice  tO'  the  patron  ;  it  demon- 
strated the  authority  on  w^hich  the  bishop  acted,  and  it  was  fair  to  the  patron  in  re- 
cording the  exercise  of  his  right,  or  as  it  is  technically  called  his  seisin  of  the  advow- 
son.  Tlie  fact  of  theexercise  of  such  right,  with  all  its  accompanying  value,  will  be 
fully  established  by  the  other  document  similarly  circumstanced  and  [417]  similarly 
obtained,  if  it  be  ruled  that  the  latter  document  was  properly  received  in  evidence. 
In  support  of  the  propriety  of  its  admission  and  reception  there  are  many  decided 
authorities.  In  the  case  of  Doe  v.  Rohsan  (15  East,  ."31)  Lord  Ellenborough  stated, 
that  the  ground  on  wliicli  the  evidence  in  that  case  (which  was  an  entry  in  a.  deceased 
attorney's  costs'  book  to  shef^v  the  true  time  of  executing  a  lease)  had  l^een  received 
was  this,  that  there  is  a  total  absence  of  interest  in  the  persons  making  the  entries  to 
pervert  the  fact,  and  at  the  same  time  a  competency  in  them  to  know  it.  In  the  case 
before  your  Lordships,  there  was  a.  competency  in  the  person  stating  the  facts  to  have 
known  them  accurately,  and  it  was  contrary  to  his  interest  tO'  state  them  in  the 
manner  that  he  has  done. 

In  the  case  of  Highmm  v.  EMgicay  (10  East,  120)  it  is  stated,  that  the  like  evi- 
dence has  been  admitted  in  other  cases  whei'e  the  Court  were  satisfied,  that  tlie  person 
whose  written  entry  was  offered  in  evidence,  had  no'  interest  in  falsifying  the  fact,  but 
on  the  contra.n,'  had  an  interest  against  his  declaration  or  wi-itten  entni^.  That,  is  the 
opinion  of  Mr.  Justice  Le  Blanc  in  that  case,  and  that  is  the  precise  case  here. 

Lord  Ellenborough's  principle,  namely,  the  absence  of  any  interested  motive  to 
misrepresent,  and  a  competency  to  know  the  fact,  is  fully  recognized  by  the  barons  of 
the  Exchequer  in  the  case  of  Bullen  v.  Mir/i-eJ  (2  Price,  440) :  and  Mr.  Baron  Graham 
(adverting  to  the  case  of  the  ChartuhirV  of  the  Abbey  of  Glastonbur}-,  which  was  found 
in  Lord  Bath's  [418]  possession,  who  was  owner  of  some  of  the  possessions  of  the 
Abbey  by  grant  from  the  Crown,  although  not  of  the  parish  in  which  the  controversy 
in  the  case  about  nioduses  arose)  says.  "  I  .also  ground  my  opinion,  that  the  document 
was  properlj'  admitted  in  evidence  upon  this  simple  rule,  that  an  instrument  of  this 
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sort,  coining  from  a  custody,  which  gives  it  nuthenticilv  as  a  genuine  document,  and 
relating  to  tlie  subject  of  inquiry  or  point  in  issue,  must  be  read  to  the  jury,  as  bear- 
ing upon  the  question  in  issue.  That  judgment  was  affirmed  in  this  house.  In  the 
ca,se  of  Short  v.  Lee  (2  Jacob  and  Walker,  4-18),  the  Master  of  the  Rolls  decided,  thax 
where  an  inquiry  is  carried  back  to  a  remote  period,  the  deartli  of  evidence  naturally 
leads  the  Court  from  its  desire  of  a.scertaining  the  truth,  rather  to  let  in,  than  e.xclude 
what  is  offered,  taking  care  always  not  to  exceed  the  bounds  of  legal  rules.  He  said, 
■•  these  documents  (old  Pi"octors'  accounts)  possess  those  qualifications  which  always 
make  the  declarations  of  deceased  persons  evidence;  namely,  that  they  were  persons 
having  a  competent  knowledge,  or  whose  duty  it  was  to  know,  having  no'  motive  to 
make  a  false  representation  ;  and  their  written  declarations  being  direttly  at  vari- 
ance with  their  interest,  such  declarations  are  universally  evidence."  In  the  case  of 
Fenwici  v.  Eeid  (6  Mad.  1),  it  was  held  that  a  letter  appearing  on  the  face  of  it  to  be 
written  bj-  the  Defendant's  ancestor  upon  the  subject  of  the  suit,  and  coming  out  of 
the  custody  of  the  rejiresentative  of  the  Defendant's  attorney,  was  admissible  witliout 
proof  of  the  hand-w  ritiug,  and  that  such  a  letter  being  found  amongst  the  papers  of 
the  [419]  attorney  was  prima  facie  evidence,  that  it  was  written  tO'  the  attorney, 
there  being  no  address  to  it  and  the  envelope  being  lost.  Surely,  that  is  carrying  the 
principle  much  further  than  we  have  attempted  to  do  in  the  present  case. 

In  Ma</Ji.son  v.  XuttaU  (6  Biug.  226),  the  documents  purporting  tO'  form  a  modus 
were  found  in  the  possession  of  a  land  owner  of  the  parish,  whose  rights  upon  such 
a  question  were  adverse  to  the  other  party,  and  whose  claim  would  be  sustained  by 
proof  of  the  modus :  how  much  stronger  would  the  case  have  been,  if  the  documents 
had  been  found  among  the  papers  of  the  re*.tor?  In  the  case  of  IsJiam  v.  WaJIis 
(4  Sim.  25),  the  copy  of  a  faculty,  granted  in  1613,  was  admitted  in  evidence  in 
a  tithe  suit,  it  being  produced  from  the  custody  of  a  person  whose  rights  were 
abridged  by  it,  and  iJiere  being  evidence  that  the  original  could  not  be  found  in 
the  proper  depository  wliich  was  destroyed  in  the  gi-eat  fire  of  London.  In  that  case 
a  copy  was  admitted  in  evidence.     In  this  case  w'e  produce  the  original  document. 

Much  indulgence  is  due  in  respect  to  matters  of  evidence  recorded  in  these 
Ecclesiastical  depositaries  in  Ireland:  tliey  have  been  subject  to  much  spoliation  ; 
indeed,  tliere  is  not  perhaps  an  instance  of  a  perfect  registry  in  tliat  part  of  the 
kingdom.  The  various  commotions  that  have  from  time  tO'  time  afflicted  the  country 
have  led  to  the  removal,  suppression,  or  destruction  of  documents  w-hich  it  would 
have  been  much  for  the  interest  of  tlie  public  to  have  preserved  :  but,  owing  to  that 
circumstance,  there  is  a  great  difficulty  in  producing  on  any  necessary  occasion, 
documentary  evidence  of  any  remote  date. 

[420]  As  to  Bishop  Dopping's  knowledge  of  the  facts,  he  undertook  to  state  them, 
and  he  may  have  had  pei-sonal  know-ledge  of  these  facts  ;  there  may  not  be  evidence 
(though  the  fact  is  stated)  of  the  date  of  his  birth  :  but,  at  all  events,  he  possessed  all 
necessary  means  for  acquiring  information  on  the  subject,  or  he  could  have  procured 
it ;  he  had  access  to  the  Ecclesiastical  Records  then  in  existence,  but  which  are  not 
now  to  be  discovered  ;  and  he  was  in  possession  of  the  grant  of  tlie  next  avoidance: 
he  probably  knew  tliis  Mr.  Barry  whose  institution  he  states ;  or  there  might  have 
been  contemporaneous  circumstances,  from  which  every  tiling  could  have  been  learnt 
by  him :  and  it  is  to  be  presumed,  tliat  he  left  no  legitimate  means  untried,  to 
iicquire  for  himself  the  most  accurate  as  well  as  tlie  most  autlientio  information  on 
the  subject,  when  the  avowed  object  of  his  inquiry  was  as  to  the  practicability  of 
conferring  such  important  and  valuable  Ijenefits  on  a  niemljer  of  his  own  faniilv  : 
for  in  that  case,  as  in  the  present,  the  coOatee  of  the  Bishop  was  his  son. 

An  inconsistency  is  sought  to  be  made  out  as  to  the  institution  of  Doctor  Donellan. 
he  liaving  been  entered  on  the  visitation  books  as  a.  collate©.  That  is  probably  the 
clumsy  substitution  which  so  often  occurs  in  those  Ecclesiastical  Rec.ords  of  one 
technical  phrase  for  another.  The  term  collation  is  not,  in  much  better-considered 
works,  confined  tO'  the  strict  sense.  In  a.  case  {flutter  v.  CJianretl)  that  is  reported 
ill  1  Merivale  490,  the  word  "collate"  is  not  used  in  tlie  limited  sense  to  which 
it  is  endeavoured  here  to  restrict  it.  Sir  Simon  Degge  says,  "'  A  donative  is  a 
sjiiritual  preferment  in  tlie  church,  wliich  is  [421]  in  the  free  gift  or  roUati^n  of  the 
patron,  without  making  a.ny  presentation  to  the  Bishop,"  manifesth'  rofoiTing  t/i 
a  lay  im]iroprintioii  and  using  the  word  collation  neverthele-K.     There  is  a   further 
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reference  in  tlie  note  to  Degge's  Parson's  Counsellor,  part  1.  ch.  13.  p.  204.  Be  that 
as  it  may.  Bishop  Dopping  adopted  the  state  of  facts  on  which  we  rely,  and  whidi  are 
before  your  lordships  ;  and  as  he  possessed  the  means  of  knowing  accurately  how  tlie 
matter  stood,  and  as  he  had  a  direct  interest  in  not  repi-esenting  the  facts  as  tliey 
appear  stilted  in  the  case,  the  evidence  comes  precisely  within  the  principle  laid  down 
bv  Lord  EUenborough,  and  on  which  the  most  eminent  judges  in  questions  of  this 
nature  have  uniformly  hitherto  acted. 

Witli  respect  to  the  power  of  one  party  tO'  coiupel  another  toi  produce  a  case 
stated  for  the  opinion  of  counsel,  the  authorities  upon  it,  are  conclusive.  Rafrli/fe 
V.  Fiirsman  (2  Brown's  Cases  in  Pari.  514.  Tonilin's  ed.),  Stan/i<ope  v.  Ruherts  (2  Atk. 
214),  Richards  v.  Jaclison  (18  Vesey,  472),  Garland  v.  Scott  (3  Sim.  3i)G),  and 
Newton  v.  Beresford  (Young,  377),  where  it  was  recently  decided  by  Lord  Lyndhurst, 
that  cases  in  the  possession  of  a  rector,  which  he  or  his  predecessors  had  stated  for  the 
opinion  of  counsel,  should  be  produced  in  a  cause  instituted  by  parishioners  against 
their  rector.  In  Browne  v.  Ravlings  (7  East,  279),  a  letter  received  from  a  con- 
fidential agent  in  1728,  containing  a  minute  account  of  the  tenants  and  rents  of 
the  estate  received  by  a  tenant  for  life,  who  had  a  limited  leasing  power  reserving 
the  ancient  [422]  rent,  and  endorsed  by  that  tenant  for  life,  in  th&se  words  "  a 
liarticuhu-  of  my  estate,"  etc.  and  handed  down  to  the  succeeding  tenant  for  life, 
who  liad  a  like  limited  power,  by  whom  it  was  also  preserved  and  handed  down 
amongst  the  muniments  of  the  estate  to  the  first  tenant  in  tail,  was  held  to  be 
evidence  for  the  tenant  in  tail,  against  a  lessee  of  tlia  second  tenant  for  life  in 
order  to  shew,  that  the  rent  reserved  by  the  second  tenant  for  life,  w.as  less  than 
the  ancient  rent  wliich  was  reserved  at  the  time  to-  which  sucli  letter  referred.  In 
that  case  Lord  EUenborough  says,  after  some  preliminary  observations,  "  It  appears 
that  the  former  tenant  for  life,  by  whom  the  paper  was  tlien  accredited,  was  not 
only  disinterested  in  respect  of  the  then  existing  rent,  but  that  he  had  an  interest 
the  other  way  to  diminish  the  amount  of  it;  then  at  thisi  distance  of  time  with  tJie 
means  and  knowledge  whicli  he  liad  of  the  fact,  and  his  interest  in  declaring  it  the 
other  way,  we  think  that  his  declaration  is  evidence  of  the  fact  to  go  to  the  jury. 
There  are  several  instances  in  the  books  where  the  declarationi  of  a  person  having 
knowledge  of  a  fact,  and  no  interest  to  falsify  it  lias  been  admitted  as  evidence 
after  his  deatli."  Lord  EUenborough  tlien  gives  some  instances  and  proceeds  thus, 
"  And  the  reason  given  is,  that  it  is  hard  to  prove  ancient  tilings,  and  the  finding 
the  papers  in  such  a  place  is  a  presumption  that  they  were  fairly  and  lionestly 
obtained  and  reserved  for  use,  and  are  free  from  suspicion  of  dishonesty ;  tlie 
paper,  therefore,  liaving  been  found  among  the  muniments  of  tlie  family  accredited 
by  one  who  could  not  have  used  it  in  his  own  favour,  and  preserved  liy  him  and  the 
succeeding  tenant  for  life,  against  whom  it  might  liave  been  used  [423]  adversely, 
we  think  that  it  was  evidence  to  be  left  to  tJie  jury  of  the  amount  of  the  ancient  rent 
at  the  time  it  bears  date."  This  is  a  further  confirmation  and  recognition  of  the 
doctrine  we  have  been  contending  for,  and  the  objections  rather  apply  to  the  weight 
of  the  evidence  than  to  its  acl/nusibility. 

As  to  the  operation  of  the  statute  of  Henry  VII.  it  is,  in  its  terms,  sufficiently 
comprehensive  and  explicit  to  resume  every  thing  that  had  been  granted  by  the 
Crown  since  the  conclusion  of  tlie  reign  of  Edward  II.  ;  but  it  is  contended  that  it 
lias  not  that  eflfect  with  respect  to  the  grant  made  by  King  Edward  IV.  tO'  Bishoj) 
Sherwood,  on  three  grounds  :  first,  that  it  did  not  contemplate  corporations  ;  secondly, 
that  the  advowson  had  been  the  private  property  of  King  Edward  IV.,  and  that 
the  act  only  resumed  grants  of  property  held  jure  roronre  :  thirdly,  that  tlie  advowson, 
having  become  severed  and  in  gross,  could  never  lie  re-appended  to  the  manor.  We 
admit  the  distinction  between  natural  and  artificial  persons  ;  but,  nevertheless,  tlie 
statute  of  Non-Claim  in  respect  to  fines, — (a,  statute  oif  10  Charles  I.  in  Ireland), 
which  only  speaks  of  persons  and  their  heirs,  and  is  silent  as  to  corporations,  and 
their  successors,  was  decided  to  extend  to  such  corpoirations  as  have  an  absolute  estate 
and  authority,  such  as  mayor  and  commonalty,  dean  and  chapter,  clerks,  and  so 
forth.  That  is  to  be  found  settled  in  the  case  of  C?-oft  v.  Howell  (Plowden,  538). 
Sole  corporations  are  not  included  in  that  decision  ;  not  because  the  word  "  persons  " 
is  not  sufficient  to-  include  them,  but  because  they  have  but  a  limited  qualified 
estate  and   authority,   and  their   acts  required  the  assent  of   [424]   third    persons. 
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In  the  case  before  your  Lordships  the  statute  is  applicable  equally  to  corporations, 
either  sole  or  ap:gregate :  its  words  are  ''by  whatever  name  or  names  they  be 
named."  That  must  mean  the  designation  of  the  persons,  not  merely  their  names 
and  surnames. 

An  argument  is  sought  to  be  derived  from  the  statute  of  uses,  because  Ixidies 
politic  cannot  be  seised  to  a  use;  but  the  reason  why  bodies  politic  are  not  capable 
of  being  seised  to  a  use  or  trust,  is  given  in  Baton's  Ahntlr/inent  (Title,  Unex  nml 
Trusts),  because  they  are  bodies  formed  at  the  will  of  the  king,  and  no  further 
capable  than  as  he  wills  them  ;  for  it  is  his  will  tliat  they  should  purchase  fur  tlie 
common  benefit  and  the  ends  of  tlieiir  creation,  and  not  that  they  should  take  any 
thing  in  trust  for  others  :  and  also  being  incorporeal  the  Chancery  had  no  process 
on  their  persons  to  compel  them  to  discharge  their  trust.  The  words  "  jointly  and 
severally "  have  been  made  use  of  in  the  Act  of  Resumption.  But 
although  a  corporation  cannot  be  seised  jointly,  that  establishes  nothing. 
The  statute  u.ses  expressions  applicable  to  all  description  of  persons 
who  could  be  seised  under  all  former  grants :  it  is  not  confined  to  such 
persons  only  as  are  capable  of  being  seised  in  any  particular  waj^,  it  extends  to  all 
who  could  be  seised  in  any  possible  way.  The  principle  which  ought  tO'  govern  this 
case  is,  that  the  statute  was  made  for  the  benefit  of  the  king,  its  object  was  to 
increase  the  royal  revenue,  at  that  period  wheji  the  king's  resources  were  so  much 
required,  in  order  toi  suppress  the  outrages  by  which  the  country  at  that  time  was 
so  [425]  severely  afflicted,  and  which  outrages  are  enumerated  and  adverted  to  in 
the  preamble  of  the  statute;  the  principle  of  construction  is  to  lie  found  in  Cinnyii's 
Digest,  title  Parliament,  21. — A  statute  made  for  the  benefit  of  the  king  shall  be 
construed  most  beneficially  for  him.  In  Reincfer  v.  Fogossa  (Plowden,  11)  the  statute 
de  prerogativa  regis,  17  Edward  II.,  orders  that  the  king  shall  have  wardship  of  lands 
of  such  who  hold  of  him  in  chief  by  knight's  service,  whereof  his  tenants  are  seised 
in  demesne  as  of  fee  at  the  times  of  their  death ;  which  words,  demesne  as  of  fee, 
have  two  intendments,  fee  simple  and  fee  tail,  a.nd  the  most  common  intendment  is 
fee  simple;  yet  it  has  been  adjudged,  and  is  now  clear  larw,  that  the  king  shall  have 
as  well  the  lands  which  his  tenant  held  in  fee  tail  as  those  which  he  had  in  fee-  simple; 
which  case  is  as  a  rule  given  us,  that  where  the  words,  "  in  the  gifts  of  subjects 
made  to  the  king  by  parliament  have  two  intendments,  tliey  sliall  be  construed 
most  strongh'  for  the  benefit  of  tlie  king." 

It  is  objected  that  this  doctrine  does  not  apply  toi  advowsons,  as  tliey  are  not 
productive  of  income  to  the  Crown.  But  the  king's  rent  books  abound  with  rents 
resei"ved  from  those  spiritual  possessions.  The  proviso  annexed  to  the  statute  in 
express  terms  refers  to  advowsons,  and  certain-  corporations  are  excepted  from  its 
operation. 

In  reference  to  the  argument  that  this  advowson  was  the  private  inheritance  of 
King  Edward  IV.,  we  contend  that  whetlier  the  manor  of  Rathweir  be  regarded  as 
having  been  held  by  King  Edwai-d  IV.  as  private  property  or  as  regal  property, 
whether  it  descended  to  King  Henry  VII.  ju're  rorawry,  [426]  or  jure  itj:oris,  is 
perfectly  immaterial ;  it  stands  directly  affected  by  the  resunijitive  words  of  tliis 
act  of  parliament. 

The  words  of  the  act  relate  to  property  whereof  any  of  the  king's  progenitors, 
kings  of  England,  were  seised  in  fee  simple,  or  fee  tail,  at  any  time  theretofore. 
The  introduction  of  the  words  fee  tail  would  naturally  lead  to  the  conclusion  that 
private  property  was  contemplated  by  the  act,  and,  on  the  other  hand,  that  it 
extends  to  their  coronal  property,  for  it  says  "  whereof  any  of  the  predecessors,  kinn-s 
of  England,  were  at  any  time  seised."  From  the  evidence  in  the  cause  it  is  per- 
fectly manifest  that  the  predecessors  of  King  Henry  VII.  were  seised  of  this  pro- 
perty, because,  in  the  first  ])lace,  on  the  attainder  of  the  De  Lacy  family  (the  most 
ancient  grantees  of  the  Crown)  it  revei-ted  to^  the  Crown  ;  it  afterwards  was  reo-ranted 
to  the  Mortimer  family,  and  upon  their  forfeiture  it  was  resumed  into  the  hands  of 
the  Crown.  It  is  stated,  that  there  is  a  recital  in  one  of  the  documents  of  a  revei-sal 
of  that  latter  attainder.  But,  be  that  as  it  may,  it  literally  comes  within  the  descrip- 
tion contained  in  the  Act  of  Resumption. 

Whatever  may  have  been  the  quantity  or  quality  of  the  estate  wliich  Kiu"-  Ed- 
ward IV.  wa.s  seised  of  in  tliis  property,  or  whatever  may  have  been  the  mode  by 
which  it  was  acquired,  the  moment  he  became  king,  his  interest  in  the  estate  became 
affected  and  qualified  by  the  annefxation  of  tlie  kingly,  to  his  individual,  caiuicitv 
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The  wliole  doctrine  iis  to  tlie  effect  of  tins  junction  of  tlie  natural  person  and  the 
body  politic  of  the  king  is  state'd  in  the  case  relating  to  the  ducJiy  of  Lancas-[427]-ter, 
reported  at  such  length  in  Plowden,  212,  and  Wi/lion  v.  Berkley,  p.  238.  of  the 
same  book.  That  doctrine  is  brieHy  this:  "  Not  but  that  the  pei-son  of  the  king 
shall  sometimes  change  the  course  of  things,  and  that  not  in  respect  of  the  nature 
of  the  estate,  but  of  the  quality  of  tJie  pei-son  :  as,  if  a  counnon  person  pureliases 
laud,  and  lias  two  daughters  and  no  son,  the  land  shall  descend  to  both  the  daughters ; 
but  if  the  king  purchases  land,  and  has  issue  two.  daughters,  and  dies  having  no 
son,  this  land  shall  descend  only  to  the  eldest  daughter,  and  that  is  by  reason  of  the 
(juality  of  the  king's  person,  as  it  is  said  before.  But  if  land  descends  to  tlie  king, 
and  to  another,  the  king  shaJl  take  only  a  moiety;  for  if  he  should  take  the  whole, 
he  would  do  a.  wrong  to  the  other,  which  his  prerogative  will  not  suffer  him  to  do. 
So,  if  land  in  gavelkind  descends  to  the  king  and  to  his  brother,  each  of  them  shall 
take  but  a  moiety  :  but  there,  if  the  king  has  two  sons,  and  dies,  tlie  king's  modety 
shall  not  descend  to  his  two  sons,  but  the  eldest  only  shall  have  it  by  prerogative ; 
for  there  the  quality  of  the  person  alters  tlie  descent,  but  not  the  estate,  for  the 
estate  is  as  it  was  before,  whether  it  be  fee  simple  or  fee  tail,  sO'  that  the  estate  shall 
be  in  the  king  as  in  another  :  and  therefore  tlie  estate  before  issue  had  was,  tefore  the 
statute,  the  same  in  tJie  king  a-s  it  was  in  a  stranger."  The  same  doctrine  is  to  be 
found  in  Coke  on  Littleiton,  15.  b. 

Before  tlie  statute  of  uses,  if  a  person  seised  to  the  use  of  another  became  king, 
he  would  immediately  hold  tlie  lands  discharged  as  to  the  use,  and  tliat  in  consequence 
of  his  acquirement  of  the  royal  dignity.  Chief  Justice  Holt,  in  the  case  of  [428]  The 
Queen  v.  Sniifii  (7  Mod.  78),  says  the  king  can  have  nothing  in  his  natural  capacity 
if  it  be  not  in  right  of  his  duch}',  or  an  estate  tail,  by  the  statute  de  donis ;  for  if  the 
king  purchase  lands  to  him  and  his  heirs,  he  shall  have  it  in  his  politic  capacit)' ; 
and  wherever  the  king  is  said  generally  to  be  seised,  it  shall  be  intended  a  seisin  jure 
coronae.  The  inquisition  here  finds  that  King  Edward  IV.  was  seised,  and  on  the 
authority  of  this  case  was  seised  jure  coronae  at  the  time  of  his  death. 

Wliatever  may  have  been  the  primary  or  original  right  of  King  Edward  IV.  to  the 
manor  of  Ratliweir  and  its  dependencies,  the  moment  he  became  king  he  held  it  as, 
king,  and  he  granted  it  as  king,  and  he  could  h.ave  granted  it  in  no  other  manner  than 
as  king — that  is  to  say,  by  letters  patent ;  and  consequently,  whether  he  is  to  be  con- 
sidered as  holding  jure  coronae  or  privato  jure,  his  right  corresponds  to  that  referred 
toby  the  statute  of  Henry  VII.  as  a  manor  and  advowson.  "'  whereof  some  of  the  king's 
progenitors,  kings  of  England,  were  seised  in  fee  simple  or  fee  tail." 

With  respect  to  the  confusion  thi'own  into  the  case  by  adverting  to  that  inquisition, 
it  is  right  to  observe  that  the  instrument  itself  is,  on  the  face  of  it,  historically  in- 
accurate. The  daughters  of  King  Edward  IV.  were  not  coparceners:  Elizabeth 
should  liave  succeeded  alone.  Her  brothers  are  overlooked  in  that  document,  as  though 
they  never  had  existence ;  and  so  is  the  existence  of  King  Richard  III.,  who  probably, 
as  king,  possessed  this  property  after  the  death  of  Edwai'd  IV.  But  it  is  perfectly 
immaterial  in  what  right  King  Edward  IV.  was  seised  of  tliis  property,  and  [429] 
whether  there  was  or  not  evidence  (which  must  mean,  of  course  sufficienf  evidence) 
of  its  having  been  private  of  public  property. 

The  contention  here  as  regards  this  property  is,  that  it  was  private  property. 
Now,  in  the  thirteenth  plea  of  the  Bishop,  his  Lordship  says,  "  And  for  a  further  plea 
as  to  the  said  church  in  the  said  fifth  count  of  the  said  declaration  above-mentioned, 
the  said  Bishop,  by  like  leave  of  the  Court,  saith,  that  said  Plaintiff  ought  not  to  have 
or  maintain  his  action  aforesaid  thereof  against  him,  because  he  saith  that  long  before 
the  time  in  said  tiftli  count  mentioned  His  late  Majesty  King  Edward  IV.  iras  seisecf 
of  said  advowson.  of  said  church,  as  in  gross  a^  of  fee  in  right  op  his  crown  op 
Ireland,  to  wit,  on  the  9th  of  January,  in  the  9th  year  of  his  reign  at  Killucan  afore- 
said." It  is  true  that  it  is  only  by  way  of  inducement,  but  it  is  an  assertion  of  the 
Defendants  on  the  record,  to  which  we  may  apply  the  maxim  to  be  found  in  the 
fourth  institute,  that  cdlegans  contraria  non  est  audiendus. 

Some  critical  observations  have  been  made  upon  the  term  ''  progenitors,"  seeking 
to  confine  it  to  a  meaning  synonymous  with  forefathers.  But  is  it  to  be  conceived 
that  King  Henry  VII.  intended  by  this  statute  to  revoke  and  annul  all  the  grants  and 
favours  which  had  been  conferred  by  his  family  upon  their  adherents  and  friends, 
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and  to  leave  undisturbed  the  grants  and  favours  that  had  been  conferred  by  the  heredi- 
tary and  irreconeihible  enemies  of  his  house,  at  least  such  as  he  conceived  them  to  be. 

Hut  even  taking;  the  term  in  the  limited  sense  to  which  tlie  Defendants  would  cut 
it  down,  it  [430]  fully  answers  the  description  in  the  act  of  parliament,  because  it  is 
evident,  on  this  record,  tliat  this  property  was  in  tlie  seisin  of  the  kings,  Edward  II. 
and  Edward  III.,  who  were  the  progenitors,  even  in  that  confined  sense,  of  King  Henry 
A'll. ;  Edward  III.  was  tlie  fatlier  of  John  tlie  Duke  of  Lancaster,  from  whom  the 
Lancastrian  line  derived  their  descent. 

But  tliere  is  an  important  contemporaneous  exposition  of  the  term  ;  for  in  the 
same  year  of  the  same  reign  an  act  of  parliament  was  made  in  Ireland,  in  these  words : 
"  Item,  prayen  the  Commons,  that,  for  as  much  as  there  had  been  many  and  divers 
good  and  profitable  statutes,  late  made  within  tlie  realm  of  England,  by  great  labour, 
studie,  and  jiolicie,  as  well  in  the  time  of  our  Sovereign  Lord  the  King,  as  in  the  time 
of  his  full  noble  and  royal  prur/enitors,  late  kings  of  England,  by  tlj^  advice  of  his  and 
their  discreet  counsail,  wherebj^  the  said  realm  is  ordered  and  brouglit  to  great  wealth 
and  prosperity,  and  by  all  liklyhood  so  would  this  land  if  the  said  estatutes  were  used 
and  executed  in  the  same ;  wherefore  be  it  orde}iied  and  established  by  authority  of 
this  present  parliament,  by  the  assent  of  the  Lords  spiritual  and  teimporal,  and  Com- 
mons assembled  in  the  same,  tJiat  all  estatutes,  late  made  within  the  said  realm  of 
England,  concerning  or  belonging  to  the  common  and  publique  we<il  of  the  same,  from 
henceforth  be  deemed  good  and  effectuall  in  the  law,  and  over  that  be  acceptyd,  used, 
and  executed  within  this  land  of  Ireland,  in  all  points,  at  all  times  requisite,  according 
to  the  tenor  and  effect  of  the  same." 

[431]  Now,  will  it  be  contended  that  the  people  of  Ireland,  whose  lives  and  fortunes 
were  thenceforward  to  be  regulated  and  governed  hj  the  statutes  of  England,  were 
to  search  through  the  English  statutes  and  select  such  of  those  acts  of  parliamemt, 
passed  in  England,  as  were  enacted  merely  in  the  times  of  the  reigns  of  prinoes  of  the 
House  of  Lancaster,  and  to  reject  all  statutes  that  happened  to  be  enacted  when  a, 
king  of  the  House  of  York  was  on  the  throne,  however  publicly  beneficial  such  might 
be?  The  absurdity  of  that  argument,  and  its  futility,  strongly  illustrate  tlie  minute 
and  tlie  forlorn  grounds  upon  which  it  is  sought  to  struggle  against  the  judgment  in 
the  jiresent  case. 

It  has  been  argued  that  the  grant  to  Bishop  Sherwood,  by  King  Edward  IV.,  hav- 
ing disappended  the  advowson  from  the  rectory,  they  could  not,  by  any  legal  possi- 
bility, be  afterwards  reannexed.  If  by  the  act  of  the  parties  the  advowson  be  dis- 
appended from  its  principal,  whether  tliat  principal  be  a  manor,  or  an)'  other  species 
of  property,  it  never  can  be  reapjiended  by  any  act  of  the  jiarties.  But  it  may  be  re- 
appended  by  operation  of  law'.  The  doctrine  applicable  to  that  part  of  the  subject  is 
to  bci  found  in  Mallory's  Qnare  impedit  (page  39),  where  he  lays  down  tliat  if  a  man 
seised  of  a  manor  to  which  an  advowson  is  appendant,  leaseth  the  manor  for  life,  re- 
serving the  advowson-;  this,  at  common  law,  made  it  an  advowson  in  gross,  but  when 
the  estate  for  life  is  determined,  it  becomes  appendant  again.  Upon  this  point  lie 
refers  to  Watson  (Ibid.  61),  Hobart  (Ibid.  .■i2.3),  and  Plowden  (Ibid.  170.  B.). 

[432]  He  also  refers  to  Sir  Moyle  Finch's  case  (6  Coke's  Rep.  64.  A.)  :  "  If,  upon  a 
partition  between  co-parceners,  the  advowson  is  allotted  to  one  coparcener  and  the 
manor  to  which  it  was  appendant  to  the  other  ;  and  after  one  dies,  without  issue,  by 
which  the  law  unites  them  again  ;  in  this  case,  the  advowson,  which  was  once  severed 
and  become  in  gross,  is  now  become  appendant  again." 

In  The  King  v.  The  Bishop  of  Chester  (1  Ld.  Raymond,  •■i02),  the  doctrine  is  this  : 
"  Tenant  in  tail  of  a  manor  to  which  an  advowson  is  appendant,  reversion  in  the 
queen  in  fee,  tenant  in  tail  commits  treason  ;  then  the  queen,  in  reversion,  usurps  : 
by  this  the  advowson  is  in  the  queen  in  gross  :  afterwards  tenant  in  tail  is  attainted, 
the  advowson  is  become  appendant  again  ;  etc.  because,  by  the  attainder,  the  estate 
tail  is  extinct  and  the  queen  is  seised  in  her  reverter."'  There  are  maiiv  cases  to  be 
found  in  the  books  establishing  the  principle,  that  although  no  act  of  the  parties  can 
restore  the  appendancy,  yet  that,  by  act  of  law,  the  advowson  may  be  again  annexed  to 
the  principal  from  which  it  was  severed. 

To  apply  that  doctrine  to  the  present  case,  can  there  be  a  more  effectual  reannexa- 
tion,  by  act  of  law,  than  that  produced  by  this  statute?     The  only  act  of  severance 
alleged  is  the  grant  by  King  Edward  to  Bishop  Sherwood  of  the  advowson,  separate 
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and  distinct  from  the  manor.  But  this  statute,  tliis  act  of  law,  this  legislative  omni- 
potence (if  one  may  apply  the  term  to  temporal  matters),  has  annulled,  extinguished, 
and  determined  the  act  by  which  the  temporary  severance  [433]  was  created  ;  it  has 
restored  the  properties  to  their  original  union,  to  all  intents  and  purposes,  and  to  the 
utter  annihilation  of  all  intervening  time  and  occurrences. 

As  to  the  fine  said  to  have  been  levied  by  William,  the  seventh  Earl  of  Chinricarde, 
to  Sir  Patrick  Mulledy  and  others.  First,  the  fine  was  not  pleaded, — yet  it  was  offered 
in  evidence, — and  although  objected  to  it  was  received  and  permitted  to  go  to  the  jury. 
The  doctrine  of  estoppel  does  not  in  any  respect  appl}-  to  the  case,  for  the  Plaintiffs 
in  error  here  are  strangers  to  that  record.  Tliere  is  no  mutuality, — and,  in  truth, 
the  point  was  given  up,  upon  the  argument,  in  the  Court  of  Exchequer  Chamber.  It 
is  not  pleaded  as  it  should  liave  been,  to  give  it  any  effect.  But  tlie  Plaintiffs  in 
error  are  estopped,  by  tlieir  implied  admissions  on  this  record,  from  relying  upon  the 
fine,  even  supposing  that,  in  other  respects,  it  could  have  the  effect  contended  for,  or 
even  supposing  that,  for  any  reasons,  it  should  otlierwise  have  been  at  all  received  in 
evidence. 

The  date  of  the  alleged  fine  is  the  first  year  of  tlie  reign  of  King  James  II.,  that  is  to 
say,  the  year  1685.  The  declaration  alleges  tiiat  William,  the  seventh  Earl  of  Clan- 
ricarde,  the  supposed  conuzor  of  the  fine,  died  on  tlie  10th  of  October,  1687,  (two  years 
later  than  tlie  date  of  the  alleged  fine),  seised  of  the  advowson  in  gross,  leaving  Rioliard, 
his  eldest  son,  who  became  the  eighth  Earl,  and  John,  his  second  son,  him  surviving  ; 
that  thereupon  Richard,  the  eighth  Earl,  became  seised  of  the  advowson  in  gross. 
That,  on  the  6th  of  April,  1708,  Richard  liaving  died  without  issue,  and  John,  the 
next  in  inheritance,  being  a  papist,  the  advow-[434]-son  vested  in  Queen  Anne,  under 
the  Irish  act  (2  Anne),  to  prevent  the  further  growth  of  popery.  Wliich  act  provides, 
thfct  where  any  person  professing  tlie  Roman  Catholic  religion,  becomes  entitled  to 
an  advowson,  or  to  a  presentation  to  a  church,  that  right  is,  ipso  facto,  transferred 
at  once  to  the  Crown,  and  there  to  remain  till  the  Roman  Catholic,  or  his  heir  or  heirs, 
shall  conform  in  the  manner  prescribed  by  tlie  statute.  The  declaration  here  asserts 
that  on  the  6th  of  April,  1708,  upon  the  death  of  Richard,  and  by  the  popery  of  his 
brotlier  John,  it  came  under  the  operation  of  that  statute  and  vested  in  her  Majesty. 
These  are  allegations  of  events  in  the  Clanricarde  family,  and  results  from  those 
occurrences,  which  could  by  no  possibility  have  taken  eft'ect  if  the  advowson  had. 
antecedently  been  passed  out  of  their  family  by  the  operation  of  that  fine. 

The  declaration  alleges  a  subsequent  vesting  in  King  George  I.,  under  the  statute 
of  Anne.  Then  the  seisin  of  Michael,  tlie  tenth  Earl,  is  traversed  by  the  clerk  ;  but 
his  conformity  and  the  revesting  the  estate  in  liim,  by  virtue  of  that  conformity 
which  are  stated  in  the  declaration,  are  not  traversed  ;  and  the  seisin  of  his  son  John 
the  eleventh  Earl  of  Clanricarde,  who  inherited  by  virtue  of  his  father's  conformity, 
is  also  admitted,  at  least  not  traversed.  So  are  the  seisins  of  all  the  subsequent  mem- 
bers of  the  Clanricarde  family  in  like  manner.  It  is  averred  in  the  declaration,  that 
upon  the  death  of  the  eleventh  Earl,  Henry  the  twelftli  Earl  became  seised,  and  this 
seisin  is  not  traversed  ;  but  the  appointment  by  the  deed  of  March,  1785,  under  which 
the  Plaintiff  claims,  is  traversed  ;  and  this  [435]  brings  the  case  witliin  the  authority 
of  Cowlishaw  v.  Cheslyn  (1  Crompton  and  Jervis,  48),  where  the  Court  decided  that 
merely  traversing  tlie  grant  by  a  person  averred  to  have  been  seised,  but  whose  seisin 
was  not  traversed,  admitted  the  seisin,  and  that  evidence  to  the  contrary  (as  the  fine 
here)  ought  not  to  have  been  received. 

These  events  then,  soi  incompatible  with  the  imputed  operation  of  the  fine,  are 
admitted  by  the  pleadings  ;  but  it  is  sought  to^  throw  an  increased  burthen  of  proof 
upon  tlie  Plaintiff",  by  reason  of  a,  general  traverse  pleaded  by  the  clerk,  namely,  to 
the  allegation  tliat  it.  Ijelongs  ta  the  Plaintiff  to-  iiresent,  and  also  the  averment  tliat  lie 
is  not  possessed.  With  respect  to  that  traverse  of  its  belonging  to  the  Plaintiff'  to 
present,  the  ancient  reports  abound  with  cases  of  quare  hiipedit,  which  appears 
to  have  been  a  form  of  action  very  much  resorted  to  in  former  times.  There  are 
also  numerous  pleadings  in  this  form  of  action  set  forth  at  length  in  the  old  books 
of  entries.  There  are  several  books  of  pleadings,  ancient  and  modern,  both  when 
the  i^rinciples  and  rules  of  pleadings  were  most  strict  and  when  they  were  more 
relaxed.  There  is  not  an  instance  in  the  whole  series  of  these  distinguished  works 
.if  a.  declaration  in  quare  impedit  that  did  not  conclude  with  an  averment  that  there- 
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lore,  by  reason  of  the  facts  antecedently  stated,  it  belongs  tO'  the  Plaintiff  tti  present. 
In  the  whole  series  there  is  not  one  instance  of  ai  plea  in  these  terms. 

Two  cases  have  been  relied  upon,  but  do  not  deserve  tlit  name  of  e.xceptions  to 
the  [irinciple, — tJie  case  of  the  Grocers'  Coinpan-y  (3  Wilson,  214:),  and  the  case  of 
[436]  Thrale  v.  The  Bishop  of  London  (1  H.  Blackst.  :!76).  The  case  of  the  Grocers' 
Company,  where  that  passa<re  is  introduced,  is  in  the  replication  ;  it  is  not  in  the 
plea.  It  was  a  traverse  by  the  Plaintiff  himself  in  his  replication,  that  it  belonged 
to  him  to  present  in  a  particular  turn.  Tliti  Defendants  alleged  that  tJie  Plaintiffs 
had  missed  their  turn,  that  they  ought  to  have  presented  in  the  second  turn, — that 
this  being  the  third  turn  it  now  became  the  right  of  them,  the  Defendants,  to  present  : 
and,  in  reply  tO'  that,  tiie  Plaintiff'  closes  his  rejilication  by  a.  traverse  that  it 
belonged  to  him  to  present  in  tlie  second  turn.  There  is  a  dictum  subjoined  to-  that 
case  Oif  De  Grey  C  J.,  froiu  wliich  it  might  be  inferred  tliat  such  a,  traverse  as  tliat 
would  not  be  disapproved  of  by  him.  But  it  is  remarkable,  that  in  the  report  of  the 
same  case,  by  Sir  William  Blackstone  (Vol.  ii.  770.),  that  imputed  dictum  of  Lord 
Chief  Justice  De  Grey  is  not  adverted  to. 

The  case  of  Thrale  v.  The  Bishop  of  London  is  also  a,  traverse  in  a  replication, 
denying  that  it  belonged  to  a  particular  person  to  present  upon  a.  particular  event : 
and  in  that  case,  it  was  deemed  so  immaterial  a  traverse,  that  the  other  parties 
passed  it  by  in  the  rejoinder,  and  traversed  the  inducement  tO'  it  contrary  to  the 
principle  of  pleading  that  a  traverse  cannot  be  had  upon  a  traverse;  nevertheless, 
the  traverse  was  allowed  to  be  a  good  one  from  tlie  immateriality  of  the  traverse 
in  the  replication.  These  are  cases  of  mixed  law  and  fact  which  are  traversed  ; 
whereas  the  allegation  at  tlie  conclusion  of  a.  declaration  in  a  quare  impeddt  is  a. 
mere  inference  of  law  deduced  from  a  multitudinous  statement  of  facts.  This  case 
strongly  illus-[437]-trates  the  point,  because  here  we  have  been  obliged  to  deduce 
facts  almost  from  tlie  first  invasion  of  Ireland.  Soi  the  case  stands  upon  authority. 
With  respect  tO'  the  effect  which  it  ought  to  have  in  relation  tO'  the  evidence,  the 
Defendants  below  have  traversed  sjiecially  every  allegation  which  they  letpiired  to 
be  proved,  and  the  Plaintiff'  below  lias  established  all  those  allegations  by  evidence. 
The  general  traverse,  if  it  puts  the  Plaintiff  upon  any  proof,  would  demand  proof 
of  the  whole  matter  of  the  count;  a.nd  if  so,  what  can  be  tlie  supposable  use  of  a 
number  of  special  traverses  introduced  to  tlie  enormous  extension  of  the  pleadings 
and  ai  vast  increase  of  espence?  It  would  be  giving  tO'  this  novel  plea  a,U  the  effect 
of  a  general  issue  in  a  form  of  action  in  which  there  is  no  general  issue,  or  at  least 
only  a.  general  issue  which  admits  the  Plaintift"s  title,  and  merely  cMitroverts  the 
charge  of  disturbance.  That  nO'  general  issue  is  allowed  in  this  form  of  action, 
appears  from  Mallory,  page  210,  from  the  case  of  Eeid  v.  Brookman  (3  Term  Rep. 
158.)  and  the  case  of  Colt,  and  Glover  v.  The  Bishop  of  Litchfield  and  Coventry 
(Hobart,  162.),  and  also  from  the  general  doctrine  of  Mr.  Stephen's  book  on  pleading, 
page  173.  It  is  manifest  that  the  pleader  himself  here  did  not  calculate  upon  such 
an  eft'ect  from  his  plea,  because,  if  he  had  done  so,  he  certainly  would  not  have  intro- 
duced more  than  120  special  pleas  in  aid  of  it. 

The  pleas  traversing  that  it  belongs  to  the  Plaintiff  to  present,  and  that  the  Plain- 
tiff is  possessed,  were  compared  to  pleas  in  ejectment.  There  the  Plaintiff  proceeds 
upon  a  right  of  entry  within  the  last  20  years.  It  has  been  asked,  how  does  the 
admission  of  this  plea,  and  the  extended  eift'ect  sought  [438]  tO'  be  given  toi  it  injure  the 
Plaintiff,  seeing  tliat  the  Defendant  may  specially  traverse  every  allegation  in  his 
declaration?  The  simple  answer  to  that  is  this — if  the  Defendant  were  so  to'  abuse 
the  indulgence  of  the  Court  by  unnecessaiy  or  vexatious,  or  multitudinous  traverses, 
the  rule  for  liberty  tO'  plead  several  matters  would  be  rescinded,  as  was  done  in  the 
case  of  Gully  v.  The  Bishop  of  Exeter  (5  Bing.  171  :  2  M.  and  P.  266.),  where  a 
numerous  set  of  pleas  of  this  description  were  referred  toi  one  of  tlie  learned  judges 
to  be  revised,  and  his  Lordship  struck  out  a  great  many  of  them.  He  retained 
several,  and,  iuiiongst  the  rest,  one  with  respect  to  the  possession  similar  to  the  one 
here.  But  if  his  Lordship  was  of  opinion  that  that  opened  the  whole  case  to  the 
Defendant,  and  threw  the  entire  burden  of  proof  of  all  the  allegations  upon  the 
Plaintiff',  his  Lordship  would  have  decided  that  that  single  plea  would  have  sufficed, 
and  he  would  have  struck  the  whole  out  save  and  except  that  one. 

So  far  as  the  jileas  are  to  be  found  in  the  pleadings  of  the  clerk,  we  submit  that 
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they  were  not  admissible  at  all.  and  u]ion  this  principle — that  the  effect  of  such 
proof  would  l>e!  to  shew  a  title  out  of  his  patron  ;  at  comnioij  law,  the  clerk  was  not 
allowed  to  plead  as  to  the  title  tO'  tlie  i)atronau;e  at  a.ll ;  he  had  no  interest  in  the 
patronajre.  If  the  patron  was  not  named  in  the  writ,  tlie  clerk  mifrht  have  pleaded 
in  abatement ;  and  then  where  the  patron  was  broujrht  into  the  action,  he  had  the 
means  and  opportunity  of  defendin<:  both  his  own  riurhts  and  those  of  his  clerk 
as  derived  throua:h  him  :  still  the  clerk  was  exposed  to  this  disadvantaire,  tlie  patron 
might  be  supine  or  indifferent,  or  there  miirht  lj€  [439]  collusion  l>etween  the  patron 
and  tlie  Defendant,  or  tliere  initrht  be  false  pleadinii:.  To  remedy  this  mischief,  tlie 
statute  which  is  called  tlie  statute  De  Clero,  tlie  25  Edward  III.  ch.  7.  was.  pa.«sed, 
enabling  the  clerk  to  defend  the  title  of  his  pa.tron  ;  for  which  purpose  he  is  not  only 
bound  to  commence  his  plea  by  stating  his  possession,  tliat  is,  that  he  is  parson 
imparsonnee.  but  he  must  also  set  forth  ou  whose  presentation  he  is  that  parson  ;  and 
tliat  allegation  is  material  and  traversable,  and  then  he  may  defend  his  patron's 
right  or  his  patron's  title,  but  not  by  shewing  title  out  of  his  patron :  he  cannot 
state  that  he  is  parson  imparsonnee  on  the  presentation  of  A.  B.,  and  then  shew  a 
title  in  C.  D.,  althoiUgh  in  point  of  fact  C.  D.'s  title  would  eft'ectually  defeat  that  of 
tlie  Plaintiff. 

Accordingly,  it  is  laid  down  in  Mallorj',  page  213.,  referring  to  Hobart  320., 
that  "  even  though  the  title  that  the  parson  sets  up  in  the  King  or  J.  D.  after  he  hatii 
shewn  himself  parson  imparsonate  of  the  presentation  of  J.  S.,  will  destroy  the 
Pla.intift"s  title,  that  shall  not  avail  him."  The  same  doctrine  is  fully  established 
in  Hobart  320.  Here  the  alleged  fine,  if  it  had  any  operation  at  all,  would  equally 
have  the  effect  of  conveying  away  the  property'  from  the  Bishop  of  Meath,  as  well  as 
from  the  House  of  Clanricarde ;  that  is,  it  would  have  the  effect  of  conveying  it  away 
from  the  Bishop  b^^  whose  collation  the  Defendant  pleads  that  he  is  parson  imparson- 
nee of  this  benefice.  Indeed,  it  would  appear,  that  the  attempt  to  enforce  this 
evidence  is  a  strong  and  implied  admission  of  the  absence  of  title  in  the  clerk's 
patron,  inasmuch  as  no  act  of  an  Earl  of  Clanricarde  could  convey  [440]  the  advow- 
son,  if  in  truth  it  belonged  tO'  the  Bishop  of  Meatli. 

All  argument  perhaps  more  of  a  popular  character  than  a  legal  one  was  pressed 
into  the  discussio'ii  of  tliis  case,  founded  upon  an  alleged  long-continued  exercise  of 
right  over  this  benefice  bj'  the  Bishops  of  Meatli.  From  tlie  record  itself,  it  will 
appear  that  tliat  allegation  is  totally  unfounded.  But.  assuming  for  a  moment  that 
it  were  otiiei-wise,  and  that  numerous  collations  had  Ijeen  made  by  the  Bishops  of 
Meatli,  it  would  not  advance  tlie  argument  in  favour  of  the  Bishop. 

Bishops  have  various  duties  toi  discharge,  ajid  one  of  the  most  important  is  tlie 
providing  for  the  spiritual  concerns  of  the  inhabitants  of  parisJies  under  their 
charge.  It  is.  the  bounden  duty  of  the  Bishop,  when  a.  benefice  becomes  vacant,  to 
supply  the  charge  provisionally,  so  as  that  the  flock  shall  not  sustain  any  spiritual 
privation,  and  he  may  do  that  within  the  six  months  which  are  allowed  to  the  patron 
to  present;  but  if  the  six  months  elapse,  he  may  and  ought  to.  appoint  permanently, 
that  is,  during  the:  life  of  tlie  incumbent  whom  he  selects.  But  in  either  case  he  acts 
as  and  for  the  patron,  and  in  his  light,  place,  and  state.  He  is  a  mere  trustee:  he 
is  in  some  books  called  the  attorney  for  that  purpose  of  the  patron,  and  therefore 
his  interference  in  filling  a,  vacant  Ijenefice  is  b}-  no  means  necessarily  referable 
eitlier  to  title  or  patronage. 

This  doctrine  is  fuUy  sustained  by  Green's  case  (0  Coke,  29  b.),  where  it  is  ruled, 
"  If  the  ordinary  collates  within  six  months  and  his  clerk  is  inducted,  yet  the  rigiitful 
patron  cannot  be  put  out  of  possession,  [441]  nor  put  to  his  quare  inipedit,  but  may 
present,  by  which  it  appears  that  the  very  patron  witliout  a  presentation  cannot  be 
put  out  of  possession." 

Again,  in  Boswell's  case  (6  Rep.  50.  a.),  "  If  a  bishop  collates  without  title  to  a 
church  presentable  and  his  clerk  is  inducted,  yet  that  should  not  put  the  rightful 
patron  out  of  possession,  for  that  is  but  a  provision  for  the  celebration  of  divine  ser- 
vice, in  the  mean  time,  till  the  patron  presents,  and  that  belongs  to  his  office,  and 
therefore  shall  not  put  the  patron  to  a  quare  inipedit,  but  his  presentee  ought  to  be 
received  without  any  process  of  law,  and  therefore  in  such  case,  no  jilenarty  by  col- 
lation can  be  pleaded  against  the  patron,  for  no  plenarty  is  available  in  law  against 
him  who  has  title  to  present,  but  only  plenarty  by  presentation."  That  is,  by  pre- 
sentation by  an  adverse  patron. 
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In  Hobart's  Reports,  page  302.,  it  is  said  '"  Collation  makes  no  disappendeucy 
nor  plenarty,  but  tlie  church  remains  void,  and  the  patron  may  not  only  bring  his 
qiinre  im.pedit,  but  present  upon  the  bishop's  clerk  seven  years  afterwards."  In 
Wood's  Institutes,  page  160.,  that  principle  is  extended,  for  it  is  stated,  tiiat  "the 
right  patron  may  at  any  time  bring  his  writ  to  remove  the  person  collated."  And 
in  the  case  of  The  Queen  v.  The  Ai-rhhixhnp  of  York  (1  Leonard,  226),  it  is  decided 
that  not  two.  tiiree,  or  more  collations,  give  any  possession  of  an  advowson  to  a 
bishop,  "  though  he  should  collate  not  as  patron,  but  as  ordinary."  That  is.  that  he 
cannot  usurp. 

Mallory,  in  page  26.,  says,  ''  The  right  of  presentation  in  the  patron  seems  to  be 
such  as  that  even  [442]  the  nrdinai-y's  collation  is  but  in  right  of  the  patron,  and  by 
his  default,  and  that  even  when  the  king  presents  by  lapse,  he  does  not  present  as 
supreme  ordinarv.  but  as  supreme  patron,  and  his  presentation  through  the  patron's 
default  is  an  aftirmance  of  the  patron's  right,  and  maintains  the  possession  of  the 
true  patron."  The  Plaintiff  in  quare  impedit  may  count  upon  a  collation  as  effectu- 
ally as  he  can  upon  the  presentation  by  himself,  if  it  be  a  collation  upon  a  lapse. 

In  page  118.  Mallory  says,  ''  Lapse  is  not  an  interest  naturalh'  as  the  patronage 
is  but  a  mere  act  or  office  of  trust  reposed  by  law  in  the  ordinary  or  metropolitan, 
and  lastly  in  the  king,  the  end  of  which  trust  is  to  provide  the  church,  in  default  of 
the  patron,  and  yet  as  to  him  and  for  his  beiioof,  so  that  the  ordinary,  or  he  that  is 
to  present  by  lapse,  is  as  it  were  iifgotionnii  ;/ext<ir,  or  a  kind  of  attorney  made  by 
law  to  do  that  for  the  patron  which  it  is  supposed  he  would  do  for  himself,  if  there 
were  not  somewhat  to  hinder  him,  and  therefore  the  collation  by  lapse  is  in  right  of 
the  jiatron,  and  for  his  turn,  and  he  shall  lay  it  as  his  possession  for  an  assize  of 
darreigii  presentment.'' 

Lord  Brougiiam  :  Suppose  instead  of  presenting  after  six  months,  the  bishop 
had  been  found  again  and  again  for  a  series  of  avoidances,  to  present  within  six- 
days  that  act  of  user  would  not  be  equivocal.  Your  argument  is  that  the  books  all 
say  that  a  collation  after  six  months  may  be  counted  upon  by  the  patron  to  prove  his 
right,  and  if  relied  upon  by  the  bishop,  does  not  avail  for  him  that  it  is  an  equivocal 
act — that  it  is  not  necessarily  adverse,  for  it  may  be  by  him  in  his  right  of  [443]  the 
patron,  or  it  may  be  by  him  as  attorney  of  the  patron  ;  but  that  observation  is  not 
applicable  to  a  series  of  presentments  by  the  bishop  within  the  six  months. 

For  tlie  Defendant  in  error. 

If  he  collates  within  six  months  to  a  benefice  that  is  presentable,  it  is  a  nullity  to 
all  intents  and  purposes  as  regards  the  patron's  right  of  presentation. 

Lord  BroHiriiam  :  You  are  now  upon  the  effect  of  the  user  of  the  bishop  for  a 
series  of  years  collating,  and  I  agree  that  such  series  of  collations  at  the  end  of  six 
months  is  an  equivocal  act.  It  may  be  referable  either  to  his  title  as  patron,  or  it 
may  be  referable  to  his  office  as  attorney  of  the  patron  ;  but  I  am  supposing  a  series 
of  presentments,  each  within  three  months  of  the  avoidance:  how  in  that  case  would 
you  refer  it  to  the  bishop's  title,  q^wxi  attorney  of  the  patron?  Would  not  that  have 
some  avail  in  the  argument  between  him  and  the  patron? 

For  the  Defendant  in  error. 

A  collation  within  six  months  is  clearly  an  equivocal  act,  because  he  is  not  then 
entitled  to  collate  for  lapse ;  and  it  may  be  that  he  is  assuming  either  to  collate  as 
patron,  or  provisionally  till  the  patron  shall  nominate. 

Lord  Brougham:  If  you  will  satisfy  us  that  the  bishop  has  any  right  within  six 
months  to  provide  for  tlie  living. 

For  the  Defendant  in  error. 

The  authorities  prove  that  it  is  his  duty  not  to  suffer  the  wants  of  the  parish  to  be 
unprovided  even  for  six  months. 

Lord  Brougham:  He  would  not  do  it  by  [444]  collation;  no  bishop  would,  in 
order  to  sujiply  the  vacancy  within  six  months,  present  a  clerk  as  for  induction. 

For  the  Defendant  in  error. 

It  is  not  usual,  but  he  may  do  that  if  he  pleases  ;  and  the  moment  the  patros 
comes  forward  with  his  presentee,  there  is  an  end  to  the  collation.  It  is  always  open 
to  impeachment  by  the  patron  ;  but  if  the  bishop  allows  the  six  months  to"  elapse, 
and  he  then  collates,  but  does  not  in  his  book  state  that  he  so  collates  by  lapse,  then 
it  is  a  trespassing  upon  tlie  rights  of  the  patron,  which  the  patron  cannot  pro  hoc 
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vice  disturb;  but  the  bishop  in  that  case  is  bound  in  common  justice  to  state  in  his 
books  that  he  collates  upon  the  lapse  of  the  patron,  and  then  there  is  a  recorded 
admission  of  the  Plaintiff's  title,  and  that  is  an  act,  the  neglect  of  which  is  uni- 
\  ersallv  complained  of  in  Ireland  ;  that  the  collations  whicli  appear  upon  the  bishops' 
registries  do  not  set  forth  whetlier  they  are  in  any  assumed  right  of  patronage  in 
the  bishop  himself,  or  on  behalf  of  a  negligent  patron. 

But  it  is  material  to  give  attention  to  the  actual  state  of  the  facts,  as  appearing 
i,|ion  the  record.  The  utmost  diligence  that  has  been  exercised  cannot  trace  out  more 
than  nine  instances  in  which  this  benefice  has  been  filled.  This  property  was  origin- 
ally that  of  the  D'Arcy  family  ;  and  accordingly  on  the  13th  of  March,  1529,  we  find 
•A  person  of  the  name  of  Dermott  Martin  presented  by  William  D'Arcy.  That  pre- 
sentation recites  that  it  was  upon  the  demise  of  the  preceding  incumbent,  who  was 
Thomas  D'Arcy.  Then  the  property  comes  to  King  Henry  VIII.,  and  he  exercised 
the  right  of  seisin,  by  presenting  on  the  18th  [445]  of  August  in  the  24th  year  of  his 
reign,  William  Cocks,  and  presenting  him  plerw  jure.  In  1615,  we  find  the  entry  of 
Mr.  Carter  being  the  incumbent.  Lord  Clanricarde  being  the  patron;  and  in  1626, 
we  have  Edward  Donnelan  presented  by  Richard,  fourth  earl  of  Clanricarde;  then 
in  1660,  comes  Barry's  presentation  by  the  grant  of  the  Lord  Clanricarde;  and  in 
1691  there  is  the  institution  of  a  Mr.  Warburton  by  the  Crown,  upon  the  promotion 
of  the  preceding  incumbent,  it  being  the  prerogative  of  the  Crown  when  an  incum- 
bent is  promoted  to  fill  the  vacant  benefice.  These  are  seven  out  of  nine  instances  ; 
there  remains  but  two — one  of  those  the  usurpation  of  Bishop  Dopping,  who  collated 
his  own  son  in  1695  ;  and  that  of  the  last  incumbent,  Mr.  Wynne.  Two  writs  of 
quart  impedit  were  executed  against  Bishop  Dopping;  he  extricated  himself  from 
that  difficulty,  not  by  the  verdict  of  a  jury  or  the  judgment  of  a  court,  but  he  com- 
plained to  the  House  of  Lords  of  a  breach  of  privilege  committed  in  his  person  against 
the  house,  and  the  attorney  was  brought  to  the  bar  of  the  House  of  Lords,  and  only 
discharged  upon  making  an  ample  apology. 

If  the  case  rested  upon  the  title  proved,  independently  of  the  documents  found  at 
Lowton  House,  there  was  enough  to  have  induced  any  court  and  any  conscientious 
jury  to  find  a  verdict  for  the  Plaintiff  in  this  action. 

It  is  competent  for  your  Lordships,  as  the  Court  of  dei-nier  resort  in  appellate 
jurisdiction,  to  look  to  tlie  whole  of  the  evidence  as  set  out  upon  the  record  ;  and  if 
your  Lordships  are  satisfied,  tliat  independently  of  any  evidence  to  which  any  objec- 
tion can  be  urged,  a  title  is  legally  established  in  favour  [446]  of  the  Plaintiff",  t'l 
confirm  the  judgment  that  has  been  pronounced.  There  are  several  cases  in  which 
that  principle  appears  to  have  been  recognised. 

In  the  case  of  Lord  Teynham  v.  Tyler  (6  Bingham,  561),  the  Court  decided  that 
they  would  not  grant  a  new  trial  upon  the  ground  of  improper  evidence  having  been 
admitted,  there  being  enough  on  the  report  of  the  learned  Judge  to  satisfy  them  that 
tiie  verdict  was  right,  independently  of  the  objectionable  evidence.  So,  in  Ediranh 
V.  Evans  (.'?  East,  451),  the  same  principle  was  adopted  upon  a  rejection  of  evidence 
which  ought  to  have  been  received.  In  this  house,  also,  in  the  case  of  Maccabe  v. 
Hussey  (5  Bligh,  N.  S.  715),  this  doctrine  is  stated:  "  This  house,  sitting  as  a  court 
of  appeal  from  a  decree  of  the  Court,  of  Chancery,  where  evidence  has  been  im- 
properly rejected,  will  look  at  that  evidence,  and  see  whether  or  not,  if  admitted,  it 
ought  to  have  affected  or  varied  the  judgment."  Then  upon  the  authority  of  the 
case  in  6th  Bingham,  I  submit  the  converse  of  that  proposition.  I  do  that,  however, 
not  by  any  means  admitting  that  there  has  been  a  particle  of  evidence  here  received 
which  should  have  been  rejected. 

"  So,  a  court  of  error  will  look  to  the  whole  evidence  on  both  sides  to  see  whether 
it  be  sufficient  to  sustain  the  verdict,  although  the  exception  referred  to  the  Defend- 
ant's evidence  alone."  They  will  travel  out  of  the  exception  to  see  if  they  can  sustain 
the  judgment.  That  is  the  case  of  Vines  v.  The  Corporation  of  Reading  (1  Young 
and  Jei-vis,  4). 

The  following  observations  were  made  by  the  [447]  Lords  Brougham  and  Lynd- 
hurst  in  the  course  and  at  the  conclusion  of  the  argument. 

Upon  the  question  whether  there  was  sufficient  evidence  that  the  house  called 
Dopping  House  was  the  depository  of  the  Dopping  family  papers ;  whether  Mrs.  Dop- 
l)ing,  who  was  said  to  reside  there,  was  a  relative  or  connection  of  the  family  of  the 
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Bisliop  of  Meath  of  that  name;  and  whether  it  was  tlie  family  mansion,  it  was  said: 
that  if  parties  do  not  cross-examine,  but  leave  the  evidence  vague  and  loose  for  the 
purpose  of  making:  objections  afterwards,  that  is  not  a  practice  to  be  encouraged. 

As  to  the  proof  of  the  deed  found  in  tlie  house  in  question,  it  was  said:  that  it 
was  unnecessary  to  prove  an  ancient  deed  by  comparison  of  tlie  hand-writing  of  the 
period,  if  it  was  shewn  to  come  out  of  the  proper  custody;  and  if  othei-wise,  tlie 
hand-writing  would  be  immaterial,  as  it  would  not  have  been  evidence  against  the 
successor. 

Upon  the  questions  whether  the  grant  of  the  next  presentation  ought  to  have  been 
in  the  custody  of  the  bishop,  and  as  to  the  case,  the  following  observations  were  made. 

A  man  keeps  his  title  to  an  advowson  because  he  presents  tofdes  quoties ;  but  if 
it  be  the  ne.xt  avoidance  the  whole  grant  is  spent  in  the  grantee  upon  the  presenta- 
tion ;  and  he  might  naturally  permit  the  bishop  to  retain  it,  and  indeed  the  custody 
of  it  might  be  necessary  for  the  bishop's  protection,  as  the  owner  of  the  advowson 
might  send  another  presentee  to  the  bishop,  who  would  not  have  the  best  evidence  of 
the  former  presentation  ;  at  all  events,  the  bishop's  family  would  have  the  custody  of 
the  case,  if  not  of  the  deed.  Then  if  [448]  the  house  in  question  is  to  be  considered 
the  family  house  of  the  bishop  and  his  descendants,  that  might  be  conclusive  upon 
the  question,  if  such  case  and  custody  is  evidence  against  the  successors.  The  grant 
is  good  for  nothing  without  the  case.  The  custody  of  the  Bishop  is  the  proper  cus- 
tody of  the  case;  then  if  the  case  is  rightly  in  tlie  bishop's  custody,  that  is  connected 
witli  the  grant,  for  the  case  refers  to  the  grant.  The  objection  as  to  custody  does  not 
seem  to  apply  to  the  case. 

Upon  the  question  as  to  the  right  to  compel  production  of  the  case,  the  decision 
in  Radcliffe  v.  Fursiiian  [2  Bro.  P.  C.  514]  was  suggested  to  the  counsel,  and  it  was 
said  that  the  bishop  might  liave  been  compelled,  by  order  of  the  Court  of  Chancery, 
to  produce  the  case  which  he  had  laid  before  counsel ;  that  attempts  had  Ijeen  made 
to  apply  the  doctrine  to  suits  actually  depending  ;  but  that  was  resisted  by  the  Court 
in  the  case  of  Bolton  v.  The  Corporatwn  of  Liverpool  [1  My.  and  K.  88].  That  harsh 
as  the  practice  may  appear,  it  is  accordant  with  the  principles  applied  in  courts  of 
equity  upon  bills  of  discovery,  in  wliich  the  plaintiff  has  a  right  to  wring  the  con- 
science of  his  adversary,  and  to  inquire  what  he  asserted  in  conversation  with  other 
persons,  even  with  his  attorney.  The  case  of  an  action  pending  is  an  exception  ; 
but  before  litigation,  although  you  cannot  ask  the  attorney  or  counsel  what  passed 
in  private  consultation,  you  may  ask  the  client.  In  Bolton  v.  The  Gorpm-atmi  of 
Liverpool  the  case  did  not  so  much  turn  upon  its  being  a  ca.se  of  tolls,  or  matter  of 
public  interest,  as  that  it  w'as  within  the  common  rule  of  equity  as  to  discovery.  The 
effect  of  the  decision  is  that  you  have  no  right  to  that  which  touches  the  title  of  your 
adversary  only,  but  that  [449]  if  it  is  part  of  your  own  title,  or  a  title  in  common,  the 
production  may  be  compelled  :  but  here  was  no  question  of  compulsory  production  ; 
the  document  being  produced,  the  question  is  whether  it  is  admissible  in  evidence. 
The  decisions  in  courts  of  equity  shew  that  where  a  case  has  been  laid  before  counsel, 
it  is  the  inveterate  practice  of  those  courts,  acted  upon  daily,  that  in  any  proceeding 
except  the  suit  actually  pending,  the  Defendant  may  be  compelled,  by  a  bill  of  dis- 
covery, to  produce  the  case  laid  by  him  confidentially  before  his  counsel,  but  not  the 
answer  nor  the  opinion  of  the  counsel  :  a  rule,  apparently,  not  very  consistent. 

The  e.vception  of  lis  mota  cannot  be  sustained,  except  with  reference  to  a  suit 
pending  at  the  time  or  in  immediate  contemplation.  The  documents  if  ordered  to  be 
produced  in  a  court  of  equity  must  be  evidence  at  law  ;  if  there  is  any  objection  to 
them  as  evidence,  that  would  he  a  reason  against  the  discovery,  and  might  prevent 
the  production  in  equity.  Preston  v.  Carr  [1  Y.  and  J.  575]  is  a  strong  case  on  this 
point.  Greenough  v.  Gasl-ell  [1  My.  and  K.  98]  was  a  case  of  solicitor  charged  with 
fraud.  It  may  be  difficult  in  princi|ile  to  distinguish  betw-een  what  passes  in  the 
consultation  room  of  the  counsel  upon  a  verbal  consultation,  which  the  client  may  be 
compelled  to  disclose,  and  tlie  opiTiion  given  upon  a  case  which  is  a  written  consulta- 
tion. The  question  lias  not  been  pressed  in  courts  of  equity  on  this  special  point  of 
argument. 

A  declaration  made  by  bishops  or  other  persons  in  their  corporate  character  is 
evidence  against  successors,  although  it  relates  to  facts  which  occurred  before  their 
existence,  .since  they  might  have  seen  documents,  and  had  before  them  proofs  which 

1G7 


X  BLIGH  N.S. 


MEATH   /'.   WINCHESTER  [1836] 


have  [450]  since  perislied.  If  Bishop  Doppino:  in  the  case  asserts  that  a  particular 
person  was  presented  to  the  living,  he  might  liave  seen  the  instrument  of  presenta- 
tion. If  he  says  that  he  was  in  consequence  instituted,  he  might  have  seen  the 
instrument  of  institution,  or  an  entry  in  the  book  of  the  bishop  which  might  liave 
recited  on  whose  presentation  he  was  instituted,  and  thus  have  acquired  competent 
knowledge  of  the  facts,  according  to  the  rules  of  evidence,  although  the  facts  happened 
before  his  birth.  In  this  case  it  seems  he  saw  the  pei-son  in  actual  possession  of  the 
living. 

As  to  the  operation  of  the  statute  10  Henry  7.  it  was  obsen'ed,  that  as  it  was 
enacted  that  "  all  the  feoffments,  grants,  etc.  enumerated  were  to  be  deemed  void  and 
of  none  eft'ect  in  law,"  it  could  not  reasonably  be  argued  that  what  had  been  done 
with  respect  to  tlie  manor  and  the  advowson  had  the  effect  of  a  severance,  since  by  a 
fair  construction  of  the  act,  the  effect  upon  the  grants,  etc.  was  to  make  them  utterly 
void,  as  if  they  had  never  been  made. 

As  to  the  argument  grounded  upon  the  use  of  the  words  "  Great  Seal,"  as  applying 
only  to  the  possessions  of  the  Crown,  it  was  suggested  that  the  words  did  not  override 
the  whole  clause,  the  resumption  applying  first  to  all  manors,  lordships,  castles, 
garrisons,  fortresses,  advowsons  of  churches,  etc.,  whereof  the  kings  of  England  were 
at  any  time  seised  in  fee  simple  or  fee  tail  from  the  time  of  Edward  II.,  and  then  by 
a  clause  very  distinctly  severed  all  feoffments,  gifts  in  tail,  grants,  etc.,  as  well  by 
authoritv  of  parliament  as  by  letters  patent,  made  under  the  Great  Seal  of  England 
or  Ireland,  etc.,  that  the  former  gifts  independently  [451]  of  and  as  well  as  the  latter, 
viz.  the  feoffments,  etc.  under  the  Great  Seal  are  declared  to  be  null  and  void  from 
the  reign  of  Edward  II. 

As  to  the  admissibility  of  the  fine  in  evidence  it  was  said,  suppose  the  traverse 
puts  in  issue  all  the  allegations  in  the  declaration,  it  is  not  competent  to  the  Defend- 
ants to  prove  an  independent  fact  in  answer  to  those  allegations.  The  duty  of  the 
Plaintiff  is  only  to  prove  these  allegations:  how  then  could  the  fine  be  received  in 
evidence,  unless  it  had  been  pleaded,  assuming,  as  it  is  contended  that  by  the  traverse 
all  the  facts  stated  in  the  allegations  of  the  declaration  are  put  in  issue?  What  is 
it  incumbent  on  the  Plaintiffs  tO'  prove  but  those  allegations?  The  defendant  cannot 
cross  him  by  a  fine  which  he  has  not  pleaded. 

Lord  Brousrham :  My  Lords,  this  case  is  one  of  considerable  importance,  not  only 
with  respect  to  the  interests  involved  in  it,  but  tlie  points  of  law  raised  in  tlie  Court 
below,  and  on  which  your  Lordships  have  the  judgment  of  the  learned  Judges  in 
Ireland,  before  whom  tlie  question  came  in  its  different  stages,  and  wiio  pronounced 
judgment  against  the  Plaintiff  in  error.  It  becomes  now  my  duty  to  state  to  your 
Lordships  the  questions  which  it  appears  to  be  expedient  you  should  put  to  the  learned 
Judges  who  have  assisted  you  in  listening  to  the  argument  of  this  writ  of  error,  for 
the  purpose  of  getting  the  benefit  which  their  learning  and  experience  in  dealing  witli 
the  points  made  at  the  bar  are  calculated  to  throw  on  tlie  present  question.  It  is 
obvious  from  the  course  of  the  argument  wliich  has  been  held  before  you,  that  there 
may  be  said  to  be  three  great  branches  of  [452]  this  case,  to  all  of  which  I  propose 
shortly  toi  direct  the  attention  of  the  learned  Judges,  in  the  few  observations  I  am 
about  to  make,  and  which  shall  be  confined  simply  to  an  explanation  of  the  matters 
in  question,  in  order  that  there  may  be  no  part  overlooked  of  what  has  been  urged  by 
the  counsel  at  the  bar,  and  that  you  may  see  the  force  of  the  questions  which  the  points 
of  argument  suggest. 

Tlie  most  important  question  relates  to  the  admissibility  of  certain  evidence  under 
the  issues  joined.  Although  there  were  many  pleas,  and  a  great  number  of  issues 
joined  on  those  pleas  the  jurors  were  discharged  without  finding  any  verdict  except 
as  to  the  issues  upon  the  5tli  count. 

The  first  of  tliose  tliree  branches  relates  to  the  admissibility  of  certain  evidence  ; 
the  second  relates  to  tiie  power,  force,  and  effect  of  a  certain  statute ;  and  the  thir  1 
to  the  power,  force,  and  effect  of  a  certain  fine. 

If  any  other  point  has  escaped  me  in  this  enumeration,  I  should  wish  to  have  it 
suggested  before  the  questions  are  finally  settled  for  the  learned  Judges ;  it  is  very 
material  no  one  point  should  be  left  out.  As  it  is  impossible  to  anticipate  what  may 
be  the  result  of  the  consultation  of  the  learned  Judges,  or  of  the  opinions  subsequently 
formed  bv  your  Lordships  on  tlie  result  of  that  consultation  ujion  the  first  question, 

1G8 


MEATH  V.   WINCHESTER  [1836]  X  BLIGH  N.S. 

as  to  the  admissibdlity  of  certain  evidence,  it  becomes  necessary  to  retjuest  the  atten- 
tion of  the  house  ;vnd  of  the  learned  Judges,  in  tlie  first  instance,  to.  all  those  three 
branches,  because,  although  undoubtedly  if  tlie  first  should  be  decided  in  one  way,  the 
others  would  cea«e  to  be  material,  and  tlie  whole  question  would  be  disposed  of  for  tlie 
jiresent;  yet,  if  that  [453]  first  question  should  be  decided  in  another  way,  the  other 
questions  must  necessarily  in  succession  arise. 

The  first  of  these  questions  is,  as  to.  tlie  admissibility  of  the  evidence  of  the  deed 
of  <rrant  from  a  certain  Lord  Claiiricarde,  (who  at  tlie  time  was  seised  of  the  advuwson 
in  question) — of  the  next  presentation  on  the  next  succeeding  avoidance  of  that 
living  to  an  individual  wlio-  presented  a  clerk  to  tlie  then  bishop,  and  whom  the 
bishop,  it  is  said,  instituted  ;  that  deed  was  found  in  a  certain  jilace:  And  the 
question  arises  first — Ought  that  deed  to  have  been  admitted  in  evidence  or  not, 
regard  being  had  to  tliat  which  forms  the  principal  ground  of  objection  to  its  recep- 
tion, namely,  tlie  defective  proof  of  its  custody.  Perhaps  a  difficulty  miglit  arise 
even  if  tlie  evidence  of  custody  were  perfect  as  to  tlie  binding  nature  of  that  on  the 
present  bishop,  the  successqr  of  tlie  tlieii  Bishop  Dopping ;  but,  however,  on  that 
branch  tlie  principal  point  is  the  custody.  I  have  an  inclination  of  opinion  upon 
that  subject.  I  have  not  often  in  my  experience  on  these  questions,  which  is  very 
much  inferior  to  that  of  many  of  tlie  learned  persons  assisting  your  lordships,  but  1 
do  not  recollect  to.  have  observed  any  case  in  which  there  was  so  scanty  a  proof, 
compared  with  tliat  which  is  usuallv  required  in  ti'ials  as  a.  security  to  defend  the 
rights  of  parties  and  protect  courts  from  misapprehension  or  from  fraud  in  the 
fabrication  of  evidence.  I  do  not  recoUect  any  case  in  which  those  rules  which  have 
been  adopted  to  defend  parties  and  protect  the  courts  in  receiving  old  instruments, 
liave  been  so  little  attended  to.  The  most  scanty  eividence  of  custody,  and  of  acts 
arising  from  custody,  was  produced  ;  thougii  it  is  certainly  doing  no  more  than 
justice  to  [454]  say,  that  it  was  the  fault  of  tlie  party  now  objecting  to  tlie  defective 
proof  of  custody,  that  it  was  so  little,  inasmuch  as  they  did  not  cross-examine  to.  it ; 
and  it  is  past  all  doubt  tliat  a  party  is  not  allowed  to-  lie  by  at  tlie  trial  when  tliej' 
might  have  got  answers  which  would  have  explained  the  evidence,  thus  to  shut  the 
door  in  the  face  of  the  evidence,  and  tlien  insist  that  tiie  proof  was  defective. 

The  next  question  relates  to  a  case  found  in  the  same  repository,  which  in  some 
respects  raises  a  doubt  on  otlier  grounds  as  to.  its  admissibility,  and  raises  again  the 
question  of  proper  custody,  but  not  as  it  appears  to  me  to  the  same  degree  in  which 
the  deed  raises  it.  It  does  not  foUo'W,  altliough  the  evidence  as  to  the  deed  was  not 
sufficient,  that  the  evidence  as  to.  the  case  might  not  be  sufficient,  because  undoubtedly 
it  is  a  case  respecting  the  affairs  of  the  diocese,  and  is  laid  before  counsel  by  a  bishop 
then  having  the  see.  That  is  tlie  second  point,  and  raises  several  questions,  all  of 
which  fall  witliin  the  comprehensive  question,  admissible  or  not  admissible,  which  I 
have  framed  on  purpose  to.  lay  before  the  learned  Judges.  The  admissibility  of  that 
sort  of  evidence  to.  a  certain  degree  has  been  tried  by  questions  raised  on  biUs  in 
equity,  for  discoveiy  being  filed  against  parties  to  compel  them  to.  produce  cases 
•which  they  had  laid  before  their  own  counsel.  The  practice  has  been  subjected  to 
many  observations  made  at  the  bar ;  and  it  is,  perhaps,  to  be  lamented  that  there  ever 
was  such  a  decision  pronounced  or  affirnied  by  tliis  house,  which  is  tlie  court  of  last 
resort,  as  the  decision  in  tliat  case  of  RatcUffe  v.  Fursinan,  the  effect  of  which  is,  tliat 
when  a  man  has  laid  before  his  counsel  a  confidential  statement,  for  tlie  purpose  of 
enabling  [455]  himself  to  prosecute  his  claim  or  defend  his  possessions,  another 
person  in  anotlier  suit,  provided  he  makes  a  case  for  a  decree,  generally  is  ena.bled  to 
extract  from  that  party  cases  so  prepared,  and  laid  confidentially  before  his  counsel. 

It  is,  perhaps,  much  to  be  lamented  tliat  that  should  be  law ;  but  the  law  is 
inveterate — it  is  sanctioned  by  a  decision  solemnly  pronounced  by  this  house  in  that 
case;  it  has  always  been  acted  upon  since,  and  acted  on  to  a  great  extent  until  the 
three  late  cases  of  Tuoke  v.  Paisley,  Hughes  v.  Biddulph,  and  Bolton  v.  77/ c  Liverpool 
Corporation  [1  My.  and  K.  88].  In  all  these  cases  it  has  been  acted  on  less  vigorously, 
and  to  a  smaller  extent,  and  the  right  of  the  party  has  been  confined  witliin  narrower 
bounds  than  ever  was  done  in  former  cases.  The  house  is  Ixjund  by  tlie  decision  in 
Radcliffe  v.  Fursinan  [2  Bro.  P.  C.  514],  and  the  only  question  is,  wliether  any  thing 
is  to  be  extracted  from  the  limitations  established  by  subsecpient  authorities,  whicii 
will  enable  jon  to  qualify  the  application  of  that  principle  as  far  as  it  is  applicable 
to  the  aduiissibility  of  such  a  case  as  this. 

H.L.  VI.  169  6o 


X  BLIGH  N.S.  MEATH  V.   WINCHESTER  [1836] 

A  (luestion  for  consideration  also  might  be  raised,  whetlier  the  case,  if  the  pro- 
ductio'ii  be  compelled,  or  the  evidence  admitted,  is  to  be  accompanied  with  explanation , 
■which  may  he  given  by  the  answer,  or  whether  it  can  ever  be  used  by  a  jury  without 
the  answer  being  read.  Then  it  is  to  be  considered,  whether  that  does  not  diifer 
from  this  case,  and  even  now  exclude  it.  If  acting  on  the  advice  of  the  learned 
Judges,  or  in  any  other  way,  we  shall  be  of  opinion  that  the  Court  below  was  wrong 
in  admitting  the  evidence,  either  of  tlie  case  or  the  deed,  and  that  the  party  bringing 
a  bill  of  exceptions  tacked  to  his  writ  of  error,  ought  to  prevail  on  those  excep-[456]- 
tions,  I  hold  it  to  be  utterly  immaterial,  and  not  to  be  worthy  of  putting  a  question 
to  the  learned  Judges,  to  inquire  what  would  be  the  effect  of  that  evidence  if  it  were 
received,  or  what  would  have  teen  the  effect  of  shutting  out  that  evidence  ;  for  what- 
ever may  be  the  effect  of  the  decision  in  the  case  of  Teynhani  v.  Tyler  (6  Bing.  561), 
or  any  other  case  of  the  sort,  where  the  court  is  called  on  to  exercise  its  discretion  in 
granting  a  new  trial,  I  believe  all  the  Judges  are  of  opinion  that  the  question  is  on 
the  record  by  a.  bill  of  exceptions  brought  here  tacked  to  a  writ  of  error  ;  it  is  error 
on  the  record,  and  therefore  a  venire  de  novo  would  be  granted  as  a  matter  of  course. 

The  second  branch  of  the  case  relates  to  the  effect  of  the  statute  of  the  10th  of 
Henry  VII..  upon  the  grant  of  Edward  IV.  That  must  be  discussed  on  the  merits, 
and  it  is  only  necessary  to  lay  before  tlie  Judges  a  question,  conveniently  framed, 
to  take  their  opinion  on  the  effect  of  tliat  statute  upon  the  grant. 

Another  question  arises  as  to  the  effect  of  the  statute  in  reappending  the  advowson 
to  the  manor  of  Rath  weir. 

This  brings  us  to  the  third  branch  of  our  case :  the  first  question  on  tliat  point 
arises  partly  on  the  pleadings,  partly  on  the  admissibility,  and  partly  on  tlie  effect 
of  the  evidence,  whether  in  that  state  of  the  pleadings  it  is  admissible.  Now  on  that 
also  I  shall  only  state  to  your  Lordships  further  the  sort  of  questions  which  it  is  fit  to 
propose,  and  it  is  nearly  the  same  question  as  with  respect  to  the  deed.  With  respect 
to  the  fine  levied  of  the  manor  and  advowson,  the  question  resolves  itself  into  three : 
first,  whetlier  [457]  or  not  the  fine  (stating  the  circumstance  of  tlie  fine  being  levied 
by  the  party  whose  estate  the  present  party,  the  Defendant  in  error,  has — the  Plaintiff' 
in  the  quare  >mi)edit) — whether  the  fine  being  so  levied  is  admissible  in  evidence  upon 
the  issues  raised  on  the  5th  plea  in  this  state  of  the  record.  In  consequence  of  the 
argument  in  reply  by  tlie  counsel  for  the  Plaintiff  in  error,  the  second  question 
which  it  is  material  to  put,  is  whether  if  receivable  it  ought  not  to  be  left  to  tlie  jury 
to  say,  whether  the  eff'ect  and  force  of  that  fine  was  a  bar  to  the  action  ;  and  the  third, 
supposing  it  is  on  the  record,  is,  whether  the  force  and  effect  of  that  fine  is  sufiScient 
to  bar  the  action. 

These  questions,  the  first  twO'  on  the  admissibility,  the  second  twO'  on  the  force  cf 
the  statute,  and  the  last  three  on  the  fine  levied,  will,  as  far  as  I  am  advised,  exhaust 
the  enquiry. 

Upon  the  motion  of  Lord  Brougham,  the  following  questions  were  put  to  the 
judges : 

"  In  quare  impedit  to  recover  the  presentation  to  the  church  of  K.,  the  advowson 
whereof  is  claimed  to  be  part  of  the  temporalities  of  the  Bishop  of  A.,  a  deed  was 
ofl'ered  in  evidence  purporting  tO'  be  brought  froxu  tlie  custodry  particularly  described 
in  the  bill  of  exceptions  :  And  also  a  case  purporting  to  be  a  case  stated  for  tlie  opinion 
of  counsel  on  the  part  of  a  former  Bishop  of  A.  and  brought  from  the  same  custody  : 

1.  Is  the  deed  admissible  in  evidence  against  tlie  successors  to  the  Bishop  of  A.  in 
that  see? 

"2.   Is  the  case  admissible  in  evidence  against  the  same  party? 

[458]  An  act  was  passed  in  10th  Henry  VII.,  (see  page  348.)  and  a  grant  of  the 
advowson  of  C.  by  King  Edward  IV.,  wa,s  made  to  Bishop  of  A.  (see  page  338.) 

3.  Did  the  said  act  of  Henry  VII.  avoid  the  said  grant  of  Edward  IV.? 

4.  Did  tlie  said  statute  re-append  the  advowson  toi  tlie  manor,  whereto  it  was 
appended  before  the  grant? 

In  a  quare  impedit  brought  by  C.  against  the  Bishop  of  A.,  it  is  pleaded  (amongst 
other  things)  (see  pleas  to  5tli  Count,  page  337.),  on  which  issues  are  joined>  On 
these  issues  a  fine  is  tendered  in  evidence  levied  by  B.,  whose  estate  C.  hath  (see  page 
350.  and  appendix  84.) 

5.  Is  such  fine  admissible  in  evidence  on  the  said  issue? 

170 


MEATH  V.  WINCHESTER  [1836]  X  BLIGH  N.S. 

6.  If  received,  ought  it  tn  be  left  to  the  jury  to  say,  whether  it  barred  the  action  of 
quare  impedttl 

7.  Did  the  fiue  bar  the  :a-tioii  of  qitare  iinpedit  ?  " 

On  the  25th  of  May,  1835,  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
delivered  the  unanimous  opinion  of  the  judges  present,  upon  the  said  questions  of 
law,  as  follows: 

"  With  your  Lordships'  permission  we  shall  reverse  the  order  of  considering  the 
first  and  second  questions,  and  give  our  answer  to  the  question,  whether  the  case  was 
admissible  in  evidence.  For  as  the  deed  and  the  case  were  found  at  the  same  time, 
by  the  same  persons,  at  the  same  place,  and  indeed  in  the  veiy  same  parcel  of  papers, 
the  question  of  admissibility  so  far  as  it  depends  on  the  custody  is  precisely  the  same 
[459]  witli  respect  to  both  ;  but  a,  difficulty  which  might  exist  with  respect  to*  the  deed, 
but  which  forms  nO'  ingredient  in  the  consideration  of  the  admissibility  of  the  case, 
will  be  avoided  if  the  c:ise  should  be  held  to  be  receivable  in  evidence;  and  upon  the 
question,  wliether  the  case  stated  for  the  opinion  of  counsel  is  admissible,  the  judges 
who  have  heard  the  arguments  of  counsel  upon  this  point,  are  of  opinion,  that  it 
would  be  admissible  in  evidence  on  the  trial  of  the  quare  iinpedit  above  supposed  to 
be  brouglit ;  for  although  two  of  my  learned  brethren,  Mr.  Justice  Park  and  Mr. 
Justice  Coleridge,  did  at  one  time  feel  doubts  as  to  the  propriety  of  admitting  such 
evidence,  I  am  authorized  by  them  to  state,  that  upon  further  consideration,  those 
doubts  are  removed,  and  that  they  agree  in  opinion  with  tlie  rest  of  the  judges. 

''  It  is  not  necessary  to  determine  on  the  present  occasion,  whether  the  supposed 
Plaintiff  in  the  quare  impedit  could  have  compelled  the  Bishop,  the  supposed  De- 
fendant, to  produce  in  evidence  the  case  which  had  been  stated  for  the  opinion  of 
counsel  by  his  predecessor,  either  by  any  proceeding  in  a  Court  of  Equity  or  other- 
wise; or  whether  the  counsel  or  attorney  who  drew  up  tlie  statements  contained  in 
that  case,  could  have  been  compelled  to  disclose  such  statements,  either  as  against 
their  client  or  the  successor  of  their  client.  The  present  inquiry  stands  unem- 
barrassed with  the  consideration  of  that  question ;  for  the  case  stated  for  counsel  has 
actually  come  into  the  possession  of  the  Plaintiff  in  tlie  quare  impedit,  and  the 
Plaintiff  himself  produces  it,  at  the  trial  of  the  cause,  as;  part  of  his  evidence,  and  the 
question  is  the  same  as  if  a  case  with  the  [460]  opinion  of  counsel  wliich  one  party 
was  not  bound  to  produce,  had  found  its  way  by  accident,  or  otlierwise  into  the  hands 
of  the  other  party.  Upon  this  view  of  tlie  subject  it  appears  to  us,  that  the  only 
considerations  which  arise  upon  the  production  of  the  case,  are  two :  First,  whether 
the  custody  in  which  it  is  found  is  such  as  to  stamp  it  with  authenticity  as  a  genuine 
document ;  and  secondly,  if  it  is  to  be  taken  to  be  genuine,  whether  the  statement  of 
tlie  facts  contained  in  it  are  admissible  against  the  interests  of  the  successor  of  the 
former  bisliop,  who-  made  or  caused  to  be  made  the  statement  contained  in  the  case. 

"  The  first,  and  indeed  the  principal  question  is,  whether  this  document  was 
found  in  such  custody  and  under  such  circumstances  attending  the  finding  of  it,  as 
to  give  it  authenticity  as  being  a  case  really  stated  by  the  authority  and  on  the  behalf 
of  a  former  bishop  of  the  same  see. 

"  Now,  before  we  consider  the  facts  relating  to  the  finding  of  the  case,  as  stated 
in  the  bill  of  exceptions  to  which  we  are  referred  ;  we  cannot  but  obsei-ve,  that  the 
statement  itself  in  the  bill  of  exceptions  is  very  loose  and  inaccurate ;  but  we  think 
in  construing  the  statement  contained  in  the  bill  of  exceptions,  we  are  to  consider 
ourselves  placed  in  a  situation  analogous  to  that  of  a  jury,  and  that  like  a  jury  we 
are  bound  to  make  every  legal  presumption  from  the  facts  stated,  and  every  reason- 
able inference  which  those  facts  will  bear. 

"  Supposing  facts,  therefore,  are  stated  by  the  Plaintiff's  witnesses  in  an  uncertain 
or  ambiguous  manner,  as  the  Defendant's  counsel  have  neglected  by  cross-examination, 
of  which  they  [461]  had  the  opportunity  to  render  the  statement  more  clear  and 
certain  to  remove  any  ambiguity  of  expression  ;  it  is  not  competent  for  the  Defendant 
below,  in  this  advanced  stage  of  the  iiroceedings,  to  make  his  stand  upon  tlie  looseness 
and  ambiguity  of  the  testimony  of  which  he  is  to  a  considerable  extent  himself  the 
cause.  In  such  case,  tlie  judges  can  only,  as  judges  of  the  fact,  and  with  the  eyes  of 
common  men,  endeavour  to  discover  the  truth  through  the  vagueness  and  uncertainty 
of  the  statement,  and  then  only  to  act  upon  it  where  they  can  feel  a  solid  foundation 
on  which  they  can  rely.     This  observation  will  dispose  of  much  of  the  objection  which 
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has  been  made  in  the  course  of  the  argument  against  the  testimony  of  the  witnesses, 
who  depose  to  the  time,  place,  and  manner  of  the  finding  of  the  case  and  of  the  grant ; 
and  looking  at  the  statements  in  the  bill  of  exceptions,  we  think  the  fair  result  of  the 
evidence,  is  tliat  both  the  documents  to  which  exceptions  have  been  taken  were  found 
tied  up  together  with  otlier  papers  relating  to  the  see,  in  a  house  called  Lowton  House, 
which  was  the  family  Mansion  House  of  the  Doppings,  that  is,  the  Mansion  House  of 
the  family  of  which  Anthony  Dopping,  formerly  Bishop  of  Meath,  was  one  member, 
and  of  which  the  witness  wlio  gave  the  testimony  was  another;  that  tliis  liouse  was 
occupied  by  a  member  of  tlie  Dopping  family,  at  tile  time  the  papers  were  found 
there  ;  and  lastly,  that  it  was  the  house  in  which  the  Dopping  family  papers  were 
kept.  There  is  not  one  of  these  facts  vague,  as  they  appear  at  present,  which  might 
not  have  been  cleared  from  all  ambiguity  by  a  very  little  cross-examination,  if  they 
[462]  are  founded  in  truth  ;  and  on  the  other  hand,  not  one  which  would  have  stood 
the  test  of  such  cross-examination  if  untrue.  Other  parts  of  the  bill  of  exceptions 
corroborate  and  confirm  the  result  of  the  evidence  as  above  stated.  That  there  was  an 
Anthony  Dopping,  who  had  been  Bishop  of  Meath,  that  he  had  some  family,  and  that 
he  liad  collated  his  son  to  the  living  now  in  dispute,  is  proved  by  documentary  evi- 
dence set  forth  in  the  bill-  of  exceptions,  which  documentary  evidence  was  contem- 
poraneous witli  the  fact  and  cannot  mislead.  Again,  as  the  original  documents  do  not 
appear  before  the  judges  in  a  bill  of  exceptions,  but  the  transcript  only  is  set  out  upon 
the  record,  it  is  tlie  proper  and  necessary  intendment  that  there  is  nothing  upon  the 
face  or  in  the  condition  of  the  documents  themselves  which  excites  suspicion  as  to 
their  genuineness;  for  in  tliis  stage  of  the  proceedings  credit  must  be  given  to  the 
Court  below,  that  they  would  not  have  allowed  the  documents  to  be  read  if  they  had 
borne  upon  their  face,  or  in  their  condition,  any  evidence  against  their  admissibility. 

"  The  result  of  the  evidence  upon  the  bill  of  exceptions  we  think  is  this  :  that  these 
documents  were  found  in  a  place  in  which,  and  under  the  care  of  persons  with  whom, 
papers  of  Bishop  Dopping  might  naturally  and  reasonably  be  expected  to  be  found, 
and  that  is  precisely  the  custody  which  gives  authenticitj'  to  documents  found  within 
it ;  fur  it  is  not  necessary  that  tliey  should  be  found  in  the  best  and  most  proper  place 
of  deposit. 

"  If  documents  continue  in  such  custody  there  never  would  be  any  question  as  to 
their  authen-[463]-ticity ;  but  it  is  when  document?  are  found  in  other  than  the 
proper  place  of  deposit  that  tlie  investigation  commences,  whether  it  was  reasonable 
and  natural  under  the  circumstances  in  the  particular  case  to  expect  that  they  should 
have  been  in  the  place  where  they  are  actually  found  ;  for  it  is  obvious,  that  whilst 
there  can  be  only  one  place  of  deposit  strictly  and  absolutely  proper,  there  may  be 
many  and  various  that  are  reasonable  and  probable,  though  differing  in  degree,  some 
being  more  so,  some  less ;  and  in  those  cases,  tlie  proposition  to  be  determined  is, 
whether  the  actual  custody  is  so  reasonably  and  probably  to  be  accounted  for,  that  it 
impresses  the  mind  with  the  conviction  that  the  instrument  found  in  such  custody 
must  be  genuine. 

"  That  such  is  the  character  and  description  of  the  custody  which  is  held  sufficient 
to  render  a  document  admissible,  appears  from  all  the  cases.  On  the  one  hand,  old 
grants  to  abbies  have  been  rejected  as  evidence  of  private  rights,  where  the  possession 
of  them  has  appeared  altogether  unconnected  with  the  persons  who  had  an  interest  in 
the  estate.  Thus  a  manuscript  found  in  the  Herald's  office,  enumerating  the  posses^ 
sions  of  the  dissolved  Monastery  of  Tutbury,  {Lygon  v.  Sfrtitt.  '2  Anstr.  601.);  a 
manuscript  found  in  the  Bodleian  Library,  at  Oxford,  (jMichel  v.  Rabbets,  etc.  in  3 
Taunt.  91.) ;  an  old  grant  to  a  priory  brought  from  the  Cottonian  MSS.  in  the  British 
Museum,  {Swinnerton  v.  Marquess  of  Stafford,  3  Taunt.  91.),  were  held  to  be  inad- 
missible, tlie  possession  of  the  documents  being  unconnected  with  the  interest  in  the 
property.  On  the  other  hand,  an  old  Chartulary  of  the  dissolved  [464]  Abbey  of 
Glastonbury,  was  held  to  be  admissible,  because  found  in  tlie  possession  of  the  owner 
of  part  of  the  abbey  lands,  though  not  of  the  principal  proprietor.  This  was  not  the 
proper  custody,  which,  as  Lord  Redesdale  observed,  would  have  been  the  Augmentation 
Office,  (4  Dow.  321)  and  as  between  the  different  proprietors  of  the  abbey  lands  it 
might  have  been  more  reasonably  expected  to  have  been  deposited  with  the  largest : 
but  it  was  as  the  Court  argued,  a  place  of  custody  where  it  might  be  reasonably  ex- 
jjected  to  be  found,  {BiiUen  v.  MicheU,  2  Price  Rep.  413).     So  also  in  the  case  of  Jones 
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V.  Wal/ei;  2  Gwill.  'M6,  the  collector's  book  would  have  been  as  well  authentieated  if 
produced  from  the  custody  of  the  executors  of  the  incumbent  or  his  successor,  as  from, 
the  hands  of  the  successor  of  tlie  collector.  (See  also  to  the  same  effect  the  case  of 
Bertie  v.  Beaumont,  2  Price,  307). 

"  Upon  this  principle  we  think  tliecase  stated  for  the  opinion  of  counsel,  purport- 
ing to  be  stated  on  the  part  of  Bishop  Dopping  and  found  in  the  place,  and  in  the 
custody,  before  described,  was  admissible  in  evidence.  It  was  a  document  which 
related  to  the  private  interest  of  the  bishop  at  the  time  when  it  was  stated,  for  it  bears 
date  in  1695  ;  about  which  time  it  appears,  from  other  facts  found,  that  Barry,  the  late 
incumbent,  was  dead,  and  that  before  1697  Bishop  Dopping  had  collated  his  own  son  ; 
it  related,  therefore,  to  a  real  transaction  which  took  place  at  the  time.  ,  And  although 
it  might  be  said  to  have  related,  in  some  degree,  to  tJie  see,  for  the  right  of  collation 
■was  claimed  as  of  an  advowson  granted  to  the  see,  yet  it  is  manifest  this  case  [465] 
had  been  stated,  with  reference  to  the  private  interests  of  the  bishop,  in  the  particular 
avoidance,  and  that  it  was  more  reasonable  to  expect  it  to  be  preserved  with  his  pri- 
vate papers  and  family  documents  than  in  the  public  registry  of  the  diocese.  But 
even  considered  as  a  document  belonging  to  the  see,  it  was  not  unreasonable  that  it 
should  have  been  found  in  the  bishop's  mansion  house ;  for,  upon  tlie  evidence,  there 
is  only  one  single  ecclesiastical  record  preserved  in  the  registry  of  the  diocese  of  Meatli. 
of  an  earlier  date  than  1717  ;  and,  on  the  other  hand,  the  case  and  grant  are  found 
in  the  same  parcel  with  several  papers  relating  to.  the  see  of  Meath,  and  in  the  same 
room  were  several  visitation  books  of  the  diocese,  and  otlier  papers,  relating  to  the 
sumf  see.  It  is  objected  in  argument,  that  it  does  not  appear,  by  legal  evidence,  what 
these  papers  were  :  but  it  seems  a  sufficient  answer  to  that  objection,  that  the  papers 
themselves  were  not  called  for  at  the  trial,  which  they  might  have  been,  neither  is 
their  non-production  made  the  ground  of  any  exception  to  the  Judge's  direction  at 
the  trial.  The  case  stated  for  counsel,  therefore,  so  found,  and  the  reasonableness 
of  its  custody  being  corroborated  by  sO'  many  concomitant  circumstances,  we  think  it 
was  properly  admitted  in  evidence. 

"  But  it  is  objected,  secondly,  that  though  it  might  have  been  admissible  against 
the  bishop,  for  whom  it  was  stated,  it  cannot  be  so  against  his  successor,  because  tlie 
facts,  stated  in  the  case,  took  place  long  before  the  bishop  had  any  interest,  and  before 
he  can  be  supposed  to  have  had  any  knowledge  of  the  see.  The  case,  indeed,  [466] 
is  dated  in  1695  ;  tlie  grant  which  is  set  out  in  it  is  dated  in  1635  ;  the  presentation 
under  the  grant  in  1642  ;  and  tlie  induction  in  1660.  Undoubtedly,  if  by  knowledge 
is  meant  a  personal  knowledge  of  the  facts,  it  must'be  held  to  have  been  wanting  in 
the  present  case  ;  but  the  facts  stated  were  all  facts  that  are  evidenced  by  written 
documents  ;  the  grant  itself  accompanied  the  case,  being  bound  up  in  the  same  parcel  ; 
the  presentation  and  induction  are  only  to  be  proved  by  written  entries,  which  were 
peculiarh'  within  the  bishop's  reach,  with  such,  the  best  means  of  knowledge;  there- 
fore we  think  the  statement  by  him,  or  by  his  attorney,  of  a  fact  in  the  case,  directly 
against  his  own  interest,  at  tlie  time  when  the  case  was  stated,  was  not  only  an  ad- 
mission against  him  but  against  his  successors,  who  stood  in  the  same  situation. 

"  So  much  having  been  said  about  the  case,  it  is  scarcely  necessary  to  refer  to  the 
grant ;  it  is  set  forth  in  the  case,  and  thereby  authenticated,  and  this  alone  would 
make  it  producible ;  but  it  is  in  itself  a  grant  of  great  antiquity,  and  we  are  bound 
to  assume,  without  any  ajjparent  infirmity  or  defect  on  tlie  face  of  it,  to  render  it 
unworthy  of  credit.  Upon  the  whole,  therefore,  our  opinion  is,  that  both  the  one 
document  and  the  other  were  admissible." 

Your  Lordships  next  direct  tlie  attention  of  tlie  Judges  to  an  act  of  parliament, 
pf.ssed  at  a  parliament  lield  at  Drogheda,  in  the  tenth  year  of  King  Henry  VII.  (set 
out  ii  the  appendix  to  tlie  bill  of  exceptions,  to  which  we  are  referred),  and  to  a  cer- 
tain grant  of  the  advowson  of  C,  by  King  Edward  IV.,  whereof  he  was  seised  in  the 
SI  m  [467]  right  as  of  the  advowson  of  Ratliweir,  in  the  said  appendix  mentioned  ; 
which  grant  was  made  to  the  Bishop  of  A.,  and  is  assumed  to  be  in  the  same  terms  as 
that  which  is  contained  in  the  said  appendix,  and  upon  tliese  latter  documents  your 
Lordships  propose  the  tw-o  questions.     (See  p.  458.)  , 

And  upon  these  questions  we  are  of  opinion  that  tlie  statute  of  Henry  VII.  did 
avoid  the  said  grant  of  Edward  IV.,  and  that  it  did  also  reappend  the  advowson  to  the 
said  manor.     Several  objections  have  been  urged  against  holding  the  grant  to  fall 
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within  the  operations  of  the  statute;  first,  it  is  said,  that  the  statute  revokes  no  grants 
made  by  any  kings,  except  those  who  were  the  progenitors  of  Henry  VII.,  in  the  strict 
sense  of  the  word,  and  that  Edward  IV.  was  not  a  progenitor  of  that  king  ;  secondly, 
t!iat  the  statute  does  not  extend  to  grants  of  which  such  progenitors  were  seised  jure 
firii'ato  onl3%  and  that  Edward  IV.  was  seised  jui-e  privato  of  tlie  advowson  in  ques- 
tion ;  thirdly,  that  it  does  not  extend  to  revoke  grants  to  corporations,  whether  sole  or 
aggregate  ;  and  lastly,  that  it  does  not  extend  to  any  grants  but  those  under  the  great 
seal,  either  of  England  or  Ireland,  and  tliat  the  grant  of  the  advowson  in  question 
is  made  vmder  neither.  Upon  these  several  objections  we  sliall  observe  in  tlieir  order. 
As  to  the  first  objection  of  the  term  progenitors,  is  it  to  be  understood  in  its 
literal  sense?. then  the  only  king  of  England  who,  since  the  last  year  of  Edward  II., 
was  a  progenitor  of  Henry  VII.  would  be  Edward  III.,  for  Henry  VI.  was  no  progenitor, 
in  the  strict  sense  of  tlie  word,  but  as  he  is  expressly  named  in  tlie  preamble  to  the 
statute  [468]  19  Hen.  VII.  c.  18. :  he  was  the  uncle  of  the  king.  As,  however,  the  term 
used  in  the  act  is  the  plural  term  progenitors,  more  tlian  one  king  must  have  been 
intended,  and  it  seems  not  possible  to  extend  it  beyond  one,  without  allowing  it  to  be 
synonymous  with  "  predecessors  ;  "  a  word  with  which  it  is  often  put  in  apposition  in 
statutes  of  the  same  reign.  (See  11  Hen.  VII.  c.  18.)  And  again,  the  statute  referred 
to  by  the  counsel  for  the  Plaintiff  in  error,  as  set  out  in  Plowden,  Rep.  226. ;  wherein 
Henry  IV.,  Henry  V.,  and  Henry  VI.  are  called  the  king's  noble  progenitors,  affords 
itself  a  proof  that  the  word  is  used  in  a  wider  sense,  for  those  kings  were  his  prede- 
cessors, but  not  his  progenitors.  Again,  the  word  must  either  comprise  all  his  pre- 
•decessors  and  kings  of  England,  or  his  precedessors  who  were  of  the  house  of  Lancaster 
only  ;  but  it  would  lead  to  an  unreasonable  result  if  tlie  word  is  confined  to  the  latter 
only,  for,  in  that  case,  all  the  grants  made  by  the  house  of  Lancaster  to  their  friends 
would  be  annulled,  and  those  made  by  the  house  of  York  to  the  enemies  of  the  house 
of  Lancaster  would  be  confirmed;  and  wlien  the  object  of  the  statute  is  considered, 
which  was  that  of  bringing  money  into  the  king's  coffers  by  the  annulling  all  formea- 
improvident  grants  of  the  crown,  there  can  be  no  reason  to  doubt  that  it  was  intended 
to  comprise  within  it  the  grants  made  by  former  kings  of  England,  wlietlier  of  the 
one  house  or  the  other. 

As  to  the  objection  secondly  above  urged,  that  the  statute  extends  tO'  grants  only 
of  such  property  whereof  the  crown  was  seised  jure  coronae, — no  such  distinction 
appears  upon  the  face  of  the  statute  itself.  The  king  (Edward  IV.)  was  equally  [469] 
seised  in  fee,  whetlier  the  advowson  belonged  to  him  jivre  privato  or  jure  coronae. 
"  Advowsons  of  churches  "  are  within  tlie  express  words  of  the  statute;  independently 
of  whicli  the  sale  of  the  next  presentations,  or  the  sale  of  the  advowsons  tliemselves, 
made  them  the  possible  source  of  profit  to  the  crown,  and  whether  the  advowson  in 
question,  supposing,  tliere  had  been  no  grant  by  Edward  IV.,  would  have  devolved  upon 
Henry  VII.  as  parcel  of  the  possessions  of  the  crown,  or  whether  lie  would  have  taken 
it  in  right  of  his  wife,  by  descent  to  her  and  his  marriage ;  in  either  case  the  advowson 
would  have  been  valuable  to  him,  tliough  perhaps  to  a  different  extent  upon  the  twO' 
suppositions. 

It  seems,  tlierefore,  to  become  unnecessaiy  to  determine  whether,  on  tlie  facts 
stated  in  the  bill  of  exceptions,  this  advowson  was  the  property  of  Edward  IV.  in 
right  of  his  crown  or  not:  but  it  appears,  to  follow,  from  tlie  decision  of  the  case  in 
the  duchy  of  Lancaster,  in  Plowden,  and  by  what  is  said  by  Holt  C.  J.  in  tlie  Banker's 
case  (Skinner's  Rep.  60-3),  that  whatever  belonged  to  Edward  IV.  before  he  came  to 
the  throne,  on  his  accession  to  tlie  crown  belonged  tO'  him  in  jure  coronae,  in  his  politic 
capacity  and  not  in  his  private;  and,  as  such,  it  would  descend  to  Edward  V.,  be 
transferred  to  Rich.  III.  on  his  accession  to  the  crown,  and,  in  like  manner,  devolve 
upon  Henry  VII.  In  this  respect,  therefore,  the  earldom  of  March,  and  all  tlie  lands 
and  tenements  belonging  to  it.  would  be  precisely  on  the  same  footing  as  the  duchy 
of  Lancaster  would  have  been,  but  for  the  charter  of  Henry  IV.,  confirmed  by  parlia- 
ment; which,  according  to  the  [470]  doctrine  laid  down  by  the  Judges,  would  have 
been  otherwise  annexed  to  the  crown  (Plowd.  Rep.  211). 

As  to  the  third  objection,  that  the  statute  extends  only  to  the  case  of  grants  to 
jirivate  persons,  and  does  not  include  those  to  corporations,  either  sole  or  aggregate, 
we  think  it  sufficient  to  observe,  that  the  words  are  large  enough  tO'  extend  to  both  ; 
the  ver\'  expression  of  ''  any  person  or  persons  try  whatever  name  or  names  the\'  may 
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be  named,"  pointing  as  well,  or  rather  more'  expressly,  tO'  a  body  politic,  which  is 
known  only  by  name,  than  to  persons  in  their  individual  capacity,  and,  if  this  were 
left  in  doubt,  the  exception  annexed  to  the  act  of  the  grant  to  the  archbishop  of  Dublin 
and  to>  the  corporation  of  the  bailiffs  of  Dundnlk,  shows  that,  if  not  specially  excepted, 
liodies  corporate,  both  sole  and  aggregate,  were  undei-stood  to  be  included  in  the 
operation  of  the  act.  The  only  rlemaining  objei'tion  is  that  which  limits  the  opera- 
tion of  the  statute  to  grants  under  the  great  seal  of  England  or  Ireland.  Upon  this 
head  of  inquirj'  the  Plaintiff's  in  error  object  that  the  grant  in  question  does  not  ap- 
pear to  have  been  made  under  tlie  great  seal,  either  of  the  one  or  the  other  kingdom. 
The  argument  appears  to  stand  thus:  that  froni  the  facts,  stated  in  the  bill  of  e.K- 
ceptions,  Edward  IV.  must  be  taken  to  have  been  seised  of  tliis  property  as  Earl  of 
Marcli  ;  that  by  this  title,  deduced  in  the  inquisition,  2.3  Henry  VIII.,  it  appears  that 
the  March  property  was  always  kept  by  Edwa.rd  IV.  distinct  from  property  held  jure 
coron-ae  ;  a  course  of  descent  being  in  that  inquisition  traced  from  him  to  Henrj'  VIII. 
quite  inconsistent  with  that  of  Crown  land.  It  is  inferred,  tberefore,  a  priori,  [471] 
that  Edward  IV.,  granting  in  the  right  of  his  earldom  of  March,  would  gratit  under 
some  seal  belonging  tO'  him  as  such  ;  at  all  events,  neither  by  the  great  seal  nor  b\'  acts 
of  parliament:  that  nothing  appears  on  the  face  of  the  grant  to  contradict  this  pre'- 
sumption,  the  letters  not  being  stated  tO'  be  patent,  nor  any  seal  now  appearing,  nor 
any  circumstance  from  which  it  can  be  argued  that  the  grant  wa,s  originally  under  the 
great  seal  in  either  counti-y.  It  is  furtlier  alleged,  tliat  by  4  Henry  VII.  c.  14.  (Eng- 
lish act)  it  is  expressly  recited,  that  in  Edward  IVth's  time  all  grants  of  property, 
parcel  of  the  earldom  of  March,  were  made  under  a  special  seal,  called  "  Seal  of  the 
Marches,"  'and  that  for  redress  of  mischiefs  ensuing  tliereupon,  it  is,  by  that  statute, 
enacted,  that,  for  ,the  future,  all  such  grants  shall  be  made  under  the  great  seal. 
Now,  looking  at  and  examining  the  grant  in  cjuestion,  it  appears,  upon  the  face  of  it, 
to  relate  to  a  subject  matter  which  the  king  held  as  lord  of  Ireland  and  granted  as 
such.  Xo  allusion  is  made  to  any  individual,  or  particular  cliaracter,  but  the  king 
grants  with  the  assent  substantially  of  the  lord  lieutenant,  who,  as  sucli,  w-ould  have 
nothing  to  do  but  with  the  property  of  the  king  held  jure  coronae :  further,  the  grant 
is  made  with  a  uom.  ohstamte  oi  any  statutei,  act,  ot'  OTdinance  to  tlie  contrary :  a 
clause  which  the  king  granting  merely  as  Earl  of  Marcli  never  would  assume  to  have 
power  to  add  :  the  teste  also  is  from  the  year  of  the  reign,  a  circumstance  which  would 
rather  indicate  the  grant  to  have  been  made  by  the  king  jure  coronae  than  the  con- 
trary. This  inference,  arising  upon  the  face  of  the  gi'a.nt  itself,  is  co^niirmed  by  the 
acknowledged  principle  of  la.w,  that  upon  the  access  of  Edward  IV.  tO'  the  Crown, 
[472]  his  possessions,  as  Earl  of  March,  would  become  annexed,  in  point  of  goveni- 
ment  and  administration  at  least,  to  the  possessions  of  the  Crown.  The  authority 
of  the  Judges  in  the  case  of  the  Duchy  of  Lancaster  (Plowd.  213),  is  pi-ecisely  to  the 
point.  Speaking  of  the  mode  of  passing  land,  held  by  the  king  jure  coronae,  by 
letters  patent  oidy,  without  livery  of  seisin,  they  add,  "  So^  it  has  been  the  practice, 
with  regard  to  tJie  lands  which  descended  to  the  king  from  the  Duke  of  York,  the  Earl 
of  March,  and  others  of  the  king's  ancestor«,  who  never  were  kings  "  (see  also  Mo. 
Eep.  9). 

The  land,  therefore,  of  the  earldom  would  properly  be  passable  by  such  fonn  of 
grant  only,  as  would  be  used  b}^  the  king  in  conveying  property  held  jure  coronae. 
This  is  a  well  known  consequence  resulting  not  from  the  title  of  tlie  property,  but  the 
dignity  of  the  liolder  in  whom  tlie  body  politic  absorbs  the  body  natural. 

Whether,  tlierefoi-e,  tlie  property  of  the  Earl  of  March  were  annexed  tO'  the  crown 
at  the  date  of  the  grant  in  question  or  not,  seems  not  very  material,  for  being  at  all 
events  in  the  hands  of  the  king  for  the  time  teing,  the  legal  presumptio'n  is  that  it 
would  for  that  time  be  granted  as  if  it  were  held  ju,re  coronae.  The  argument,  there- 
fore, deduced  from  the  title  and  coui-se  of  descent,  traced  by  the  inquisition  relating 
to  the  manor  of  Rathweir,  with  its  appurtenants,  fails  in  its  application,  even  if  we 
could  attach  much  weight  upon  a  question  of  fact,  to  a  document  which  is  manifestly 
inaccurate  upon  the  bare  inspe<:tion  of  it,  omitting  as  it  does  all  mention  of  the  two 
sons  of  Edw.  IV.,  from  the  elde.st  of  whom  Heni-y  V.,  and  not  from  the  f.ather,  the 
daughters  must  have  inherited. 

[473]  But  the  difficulty  still  remains  as  to  the  recital  in  the  English  statute  -1  Hen. 
7.  c.  14.     If  this  liad  been  an  inquiry  as  to  property  in  England,  that  riecital  n'ould 
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undoubtedly  have  presented  a  difficultv  almost  unsuruiountable,  for  a  fact  is  stated 
therein,  and  a  mischief  resulting  from  it,  for  the  redress  of  whicli  the  statute  is 
made.  Wliatever  legal  presumptions  there  may  l>e  to  the  contrai^,  the  recital  affords 
strong  ea'idenoe  that  the  ii-regular  practice  complained  of  in  the  statute  had  actually 
taken  place. 

The  weight  however  of  this  evidence,  and  even  its  applicability  tO'  the  subject 
under  discussion,  is  answered  by  the  consideration,  that  we  are  now  dealing  with 
propertv  in  Ii^eland.  Tlie  remedy  was  certainly  intended  to  apply,  and  at  the  time 
was  applicable  only  to-  England  and  Wales,  for  Poynings'  law  had  not  then  passed. 
Tliere  is  nO'  ground  for  jiresuniing  that  the  Englisli  legislature  took  notice  of  any 
matter  passing  in  Ireland  :  and  the  seal  spoken  of  in  the  statute,  "  The  Seal  of  the 
Marclies,"  seems  in  teniis  rather  to  apply  to  the  border  property  in  England  and 
Wales,  than  to  patrimonial  domains  in  Ireland  ;  and  there  is,  de  faz-to,  an  impro- 
bability that  grants  in  Ireland  sliould  have  passed  under  a  seal  used  for  and  per- 
manently kept  in  England  or  Wales.  It  is  further  to  be  obsei-ved,  that  the  bill  of 
exceptions  expressly  states  tlie  document  in  question  to  be  letters  patent  of  Edw.  IV.  ; 
a  description  w-hich  prima  facie  would  imply  that  it  was  under  the  great  seal,  and 
still  further,  that  the  description  is  in  the  veiy  same  terms  with  that  given  of  the 
letters  patent  of  Edw.  III.,  by  which  he  granted  Jthe  manor  and  advowson  to  John 
Darcy  and  Johanna,  his  wife,  in  tail  male :  which  letters  [474]  patent  must  have  been 
under  the  great  seal,  as  the  property  was  then  vested  in  the  crown  jii-i-e  coronae, 
under  the  escheat  from  Roger  Mortimer,  Earl  of  March ;  if  therefore  the  lettei-s  patent 
are  under  the  great  seal  in  one  case,  why  are  we  to  intend  otlierwisei  in  the  second 
instance  which  is  now  under  discussion? 

Upon  examination,  therefore,  of  this  question  by  the  liglit  afforded  by  the  bill  of 
exceptions,  and  by  such  legal  presumptions  as  the  facts  therein  stated  afford  ;  we 
think  this  grant  of  Edw.  IV.  did  fall  within  the  operation  of  the  statute  of  Hen.  VII., 
and  that  it  was  avoided  by  that  statute. 

Upon  the  question  next  proposed  to  us,  whether  by  the  effect  of  such  resumption 
of  the  grant,  the  advowson  became  reappended  to  the  manors  which  still  remained 
in  the  hands  of  the  crowii,  we  think  the  words  of  the  statute  itself  g'ive  the  answer, 
vrithout  entering  into  the  discussion  of  the  various  authorities  which  have  been  cited 
in  the  argument  before  your  Lordships.  Nothing  but  the  grant  of  Edw.  IV.  had  dis- 
appended  the  advowson  from  the  manor;  the  resumption  act  "  annuls,  makes  void 
and  of  none  eiffect  in  the  law,"  the  grant  itself.  Tliis  is  not  tlie  case  of  a  parlia- 
mentaiT  reconvevance,  but  the  cause  of  disappendancy  ceases  from  the  time  of  pass- 
ing the  act  as  if  it  had  never  been,  and  with  it  all  effect  of  the  grant  from  that  time 
must  necessarily  also  cease.  It  was  urged  at  your  Lordships'  bar,  that  the  conse- 
quences would  be  monstrous  if  tlie  grant  were  to  be  held  altogether  void  :  tliat  it  would 
avoid  and  renderi  illegal  all  intermediate  acts  founded  on  a  grant  legal  in  itself  when 
made;  but  we  are  far  from  thinking  the  consequences  above  stated  would  follow  ;  a 
grant  which  is  to  be  deemed  void  in  law,  and  as  if  it  had  never  [475]  been  from  a 
certain  day,  may  j^et  be  regarded  as  having  had  existence  at  a  former  period,  for  tlie 
purpose  only  of  preventing  parties  who  have  dealt  with  the  property  from  being 
treated  as  trespa-ssei-s  or  wrong-doers,  and  protecting  acts  done  at  an  intermediate 
time.  For  the  reasons  therefore  above  given,  we  tliink  the  advowson  became  re- 
appended  to  the  manor  by  the  legal  operation  of  the  statute  above  referred  to. 

Your  Lordships  lastlv  refer  to  the  pleadings  upon  the  fifth  count,  putting  the  case 
of  a  qua.re  impedit  brought  hy  C.  against  the  Bishop  of  A.  ;  and  to  the  issue  joined  in 
those  pleas;  and  after  premising  that  on  these  issues  a  fine  is  tendered  in  evidence 
levied  by  B.,  whose  estate  C.  hath,  which  fine  is  set  fortli  in  the  pleadings  to  which  we 
are  referred,  your  Lordships  propose  three  questions.     (See  p.  458.) 

The  fine  in  question  is  stated  to  have  been  levied  in  Trinity  term,  1  Jac.  2.  by 
William,  seventh  earl  of  Clanricard,  and  Hester  his  wife.  tO'  John  Brown,  Gerald 
Dillon,  and  Ajitlionv  Mulledy,  and  the  heirs  of  the  said  John  Brown,  of  the  manors  of 
Rathweir  and  Killucan,  with  the  appurtenances,  and  divers  quantities  of  land  therein 
specified  ;  and  also  of  the  advowson  and  right  of  patron.age  of  the  parish  of  Killucan. 
In  answer  to  the  first  of  the  questions  proposed  by  your  Lordships,  we  are  of  opinion, 
that  the  fine  upon  the  state  of  the  pleadings  on  the  riecord.  was  not  admissible  in 
evidence  under  any  of  the  issues  joined  therein.     There  are  only  three  issues  upon 
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which  there  can  be  any  ground  whatex'er  to  contend  tliat  the  tine  was  admissible  : 
the  issue  taken  upon  tlie  traverse  by  the  bisliop  in  his  twelftli  plea,  (which  is  pre^ 
cisely  the  same  in  terms  as  tlie  issue  taken  by  the  clerk  in  his  eisrhth  plea).  [476] 
and  the  issue  taken  upon  the  traverse  bj'  the  clerk  in  his  fifth  and  seventh  ]ileas  :  all 
the  remaining  issues  being  raised  on  single  points  quite  unconne<;ted  with  and  alto- 
gether unaffecte-d  by  the  fine. 

The  traverse  of  the  bishop  is  in  these  terms:  "  Without  tliis,  that  the  Plaintiff 
below  is  possessed  of  the  said  advowson  of  the  said  church  of  Killucan,  otherwise 
Ratliweir,  in  manner  and  form  as  the  said  Plaintiff  hath  in  his  said  fifth  count 
alleged."  That  this  traverse  would  have  been  held  bad  upon  a  special  demurrer  there 
can  be  no  doubt;  but  it  is  contended  that  as  the  Plaintiff'  has,  instead  of  demurring, 
taken  issue  upon  this  traverse,  lie  lias  waived  any  objection  to  it,  and  must  be  con- 
tented to  admit  under  it,  all  such  evidence  as  by  law  it  is  calculated  to  receive.  We 
must  consider  the  poiiit,  therefore,  a,s  though  this  had  been  the  only  issue  upon  the 
record  ;  and  whether  it  would  have  been  coinpetent  in  that  case  to  the  Defendant  to 
give  in  evidence  the  fine  by  William,  the  seventh  Earl,  and  Hester  his  wife,  is  the 
question  before  us.  Xo  authority  can  be  found  in  the  books  which  will  throw  any 
light  upion  the  question,  for  nO'  instance  can  be  brought  foi-ward  where  any  parties 
in  a  qiiare  impedit  have  proceeded  tO'  trial  on  such  an  issue.  If  the  precedents  given 
in  Mallory  on  Quare  Impedit,  and  the  more  numerous  precedents  to  which  he  has  re- 
ferred fi-om  the  best  books  of  entries,  arei  consulted,  it  will  be  found  that,  with  scarcely 
an  exception,  all  of  them  contain  at  the  conclusion  of  the  count  the  allegation  which 
is  found  in  tiiis,  viz.  "  Whereby  the  Plaintiff'  became  possessed  of  the  advowson," 
or  ■'  of  the  right  to  present,"  and  yet  in  no  single  instance  is  there  any  traverse  of 
that  allegation.  What  evidence  [477]  therefore  may  or  may  not  be  admitted  under 
that  traverse,  must  depend  upon  principle  and  analogy  to  other  cases,  and  cannot  be 
governed  by  any  direct  authority.  The  first  inc[uiry  is,  to  what  allegation  does  the 
tra.vei-se  relate? 

The  Plaintiff'  having  in  his  fifth  count  distinctly  alleged  the  death  of  Mr.  Wind- 
ham, who  had  been  shown  to  be  joint  tenant  with  the  Plaintiff'  of  a  certain  term  of 
years  in  this  advowson,  proceeds  to  allege:  "  Whereupon  and  wliereb}'  the  Plaintiff 
beca.me  and  still  is  possessed  of  the  said  advo'wsoii,  as  of  an  advowson  in  gross,  for 
the  remainder  of  the  said  term  so  theretofore  granted."  This  is  the  aUegatPon,  and 
the  only  allegation  in  this  count  to  which  the  traverse  can  possibly  apply  ;  auH  as  the 
traverse  is  taken  upon  the  precise  terms  of  this  allegation,  one  ground  upon  which 
the  fine  may  be  held  to-  be  inadmissible  is,  that  the  traverse  is  confined  to  the  posses- 
sion of  the  Plaintiff  by  reason  of  the  term  for  years,  and  of  his  surviving  his  co-joints- 
tenant  in  the  term,  sucli  being  the  fair  and  natural  import  of  the  allegation  made  by 
the  Plaintiff.  It  is  unnecessary  to  say,  that  if  such  be  the  pjroper  construction  of  the 
traverse,  the  fine  is  altogether  inadmissible. 

But  admitting  for  tlie  purjiose  of  the  argument,  that  the  declaration  takes  a  wider 
range,  and  that  it  amounts  to  an  allegation,  that  by  reason  of  all  the  various  ste])s 
in  the  title  of  the  Plaintiff',  which  are  set  out  in  the  fifth  count  of  the  declaration,  the 
Plaintiff  is  possessed  of  the  right  to  the  advowson,  and  admitting  the  traverse  to  lie 
equally  extensive  and  tO'  put  all  those  steps  of  the  title  in  issue,  still  we  think  by 
analogy  tO'  the  rules  of  pleading,  the  utmost  eff'ect  tliat  can  be  given  to  such  a  traverse 
[478]  is  that  it  is  a  simple  denial  of  tlie  diff'erent  allegations  of  the  descent,  and  of 
the  other  steps  of  the  title,  so  as  thereby  tO'  put  the  Plaintiff  to  the  proof  of  his  whole 
declaration  :  but  that  the  traverse  will  not  admit  of  ne\v  and  affirmative  evidence  on 
the  part  of  the  Defendant,  taking  the  title  out  of  the  Plaintiff'  and  vesting  it  in 
another  person.  The  general  principle  of  pleading  is  tliat  the  Defendant  must  either 
deny,  or  he  must  confess  and  avoid  the  charge  in  the  declanation  ;  the  same  plea 
cannot  do  both  ;  but  supposing  this  traverse  to  have  the  effect  of  a  general  denial  of 
each  link  in  the  chain  of  title,  if  besides  compelling  the  Plaintiff'  to  prove  them,  and 
bringing  his  own  witnesses  to  contest  the  truth  of  its  existence,  he  might  prove  affir- 
matively a  title  in  another  person,  what  is  that  in  effect  but  giving  to  this  anomalous 
and  unheard  of  traverse  the  double  force  of  a  denial  of  all  the  stejis  of  the  title,  and 
at  tlie  same  time,  a  confession  of  the  existence  of  the  title,  l>ut  an  avoidance  of  its 
effect? 

In  the  present  case,  there  is  only  one  allegation  in  the  count  to  wiiicii  the  fine 
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could  by  possibility  apply,  and  that  is  the  allegation  which,  after  stating  William, 
the  seventh  Earl,  to  have  been  seised  in  fee  tail  of  the  advowson  in  gross,  by  virtue  of 
lettei-s  patent  and  of  an  act  of  parliament,  and  that  he  continued  so  seised,  avers 
tJiat,  '■  upon  his  death  the  advowson  descended  upon  Richard,  the  eiglitli  Earl,  as  his 
son  and  heir  in  tail  male;"  and  we  hold  that  admitting  the  traverse  to  a-mount  to  a 
denial  of  the  steps  by  which  Earl  William's  title  in  fee  tail  is  deduced,  it  will  not 
allow  tlie  Defendant  to  prove  by  the  fine  that  such  title  ceased  before  his  death ;  for 
if  the  title  in  fee  or  fee  tail  is  once  admitted  or  [479]  proved  in  any  pei-son,  it  must 
be  intended  to  continue  in  that  person,  without  any  allegation  that  it  does,  until  the 
contrary  is  shown  (1  Lutw.  357.  Plowd.  431) ;  and  the  cesser  of  tliat  estate  by  convey- 
ance or  otherwise,  is  affinnative  matter  which  ought  to  be  shown  by  a  special  plea 
on  the  O'tlier  side. 

We  therefore  think  ourselves  well  warranted  in  the  conclusion  that  tlie  fine  wa* 
not  admissible  under  the  issue  above  considered. 

With  respect  to  the  traverse  taken  by  the  clerk  in  his  seventh  plea,  it  is  in  these 
terms,  "  that  it  doth  not  belong  to  the  Plaintiff  to  present  a  fit  person  to  the  church 
in  manner  and  form,  etc."  This  is  no  more  than  a  precise  denial  taken  by  the 
Defendant  of  the  last  words  in  the  Plaintiff's  declaration,  viz.  "  and  for  that  reason 
it  now  belongs  to  the  said  Plaintiff  to  present  a  fit  person  to  the  said  last  mentioned 
church."  It  is  a  mere  inference  of  law  resulting  from  all  the  facts  stated  in  the  count, 
and  altogether  unlike  the  traverse  in  the  case  of  the  Grocers'  Company  v.  77>e  Arch- 
hishop  of  Canterbury  (3  Wilson,  214),  which  included  a  matter  of  fact  material  to  the 
right. 

But  taking  it  to  be  a  traverse  of  all  tlie  steps  by  which  the  title  to  the  advowson  is 
oeduced  to  the  Plaintiff  from  Richard  the  fourth  earl,  who  is  averred  to  have  been 
til  St  seised  in  fee;  the  same  objection  applies  to  the  admissibility  of  the  fine  in 
evidence,  under  this  traverse,  as  under  that  to  the  bishop's  twelftli  plea  :  and  the 
same  oljservation  may  also  be  made  witli  respect  to  tlie  issue  on  the  fifth  plea,  as  to 
the  seisin  of  Michael,  the  tenth  Earl ;  and,  besides,  there  is  another  rea,son  why,  under 
[480]  the  traverses  in  the  fifth,  seventh,  and  eighth  of  the  clerk's  pleas,  the  evidence 
or  the  fine  should  not  be  admitted,  though  the  same  reason  does  not  exist  as  to  the 
travf  rse  in  the  twelfth  plea  of  tlie  bishop,  in  which  he  claims  to  present  as  patron. 
It  is  clearly  established,  that  neitlier  the  clerk  nor  ordinary,  in  that  character,  could 
counterplead  the  PlaintiS"s  title  at  common  law,  for  neither  of  them  had  any  interest 
in  this  patronage,  and  under  tlie  statute  25  Edward  III.  s.  3.  c.  7.  the  incumbent  (as 
possessor  when  presented  and  instituted)  could  not  counterplead  the  Plaintiff's  title, 
without  maintaining  his  own  title,  and  that  of  his  patron  on  which  his  own  depends. 
This  is  distinctly  laid  down  by  Lord  Hobart  in  the  case  of  Elvis  v.  Archbishop  of 
Canterbury  (Hob.  11.  315.),  for  the  statute  only  allows  the  pursuer  "to  have  his 
answer,  and  shew  and  defend  his  right  upon  tlie  matter."  The  plea,  therefore,  which 
sets  out  the  title  of  the  patron,  ought,  in  order  to  maintain  it,  to  traverse  the 
Plaintift"s  title  so  far  as  it  is  inconsistent  with  that  of  bis  own  patron,  and  so  far  only ; 
and,  in  that  sense,  the  traverse  in  the  fifth,  seventli  and  eighth  pleas  must  be  under- 
stood, if  the  pleas  are  good  in  substance ;  that  is,  it  must  be  taken  that  th°  clerk 
means  not  tO'  set  up  the  title  of  a  stranger  to  both  the  litigant  parties,  which  would 
cut  down  tlie  title  both  of  himself  and  of  his  patron,  which  the  law  does  not  permit 
him  to  do\  but  to  affirm  that  the  title  tO'  the  advowson  was  in  the  Bishop  of  Meath, 
or  some  one  under  whom  they  claim,  and  not  in  Earl  Michael  or  the  Plaintiff,  at  the 
times  respectively  mentioned  in  the  fifth  count,  and  referred  to  in  the  traverses  con- 
tained in  the  fifth,  seventh  and  [481]  eighth  pleas  of  the  clerk.  In  this  mode  of 
construing  the  traverses  it  is  clear  that  the  fine  which  showed  the  title  to  be  in  third 
persons  was  not  admissible  in  evidence  under  any  of  the  issues  joined  on  this  record. 

With  respect  to  the  second  question,  lastly  above  proposed  to  us,  viz.  whether,  if 
the  fine  were  received  in  evidence,  it  ought  to  be  left  to  the  jury  to  say  whether  it 
barred  the  action  of  ciuare  innpedit,  we  all  think  that  the  legal  effect  of  such  fine,  as  a 
bar  to  the  action  of  cjuare  impedit,  is  a  matter  of  law  merely,  and  not  in  any  way  a 
matter  of  fact,  and,  consequently,  tlie  Judge  who  tried  the  cause  should  state  to  the 
jury  whether,  in  point  of  law,  the  fine  had  that  effect,  or  what  other  eff'ect  on  tlie 
rights  of  the  litigant  parties,  upon  the  general  and  acknowledged  principle  "  ad 
questionem  juris  uon  respondent  juratores."  In  answer  to  the  last  question  pro- 
posed to  us,  we  all  agree  in  opinion,  that  the  fine  did  not,  if  properly  received  in 
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evidence,  absolutely  of  itself  bar  the  action  of  quare  iiiipedit.  It  could  not  do  so  on 
the  ground  of  estoppel,  because  the  parties  to  this  suit  did  not  both  claim 
respectively  under  the  parties  to  the  fine,  and  the  fine  is  an  estoppel  only 
between  parties  and  privies ;  and  thougli  it  operates  as  a  conveyance  from  Karl 
AViUiam,  the  seventh  earl,  to  Bro-nrn,  Dillon,  and  MuUedy  for  a  valuable  consideration, 
it  was  possible  that  this  was  a  conveyance  by  way  of  mortgage  which  had  been  paid 
off,  or  that  these  parties  might  ha.ve  reconveyed  the  advowson  to  Earl  William  or  some 
subsequent  earl  ;  and  there  is  even  some  evidence  stated  in  the  bill  of  exceptions  to 
raise  a  presumption  that  it  was  so,  for  in  1699  Earl  Richard  conveyed  to  John 
Morgan,  [482]  and  in  1744:  John  Morgan  reconveyed  the  advowson  to  Earl  John 
Smith,  and  there  was  no  evidence  of  any  dealing  with  the  advowson  or  presentation 
by  the  conusees  of  the  fine,  or  any  one  claiming  under  them.  It  cannot,  therefore, 
be  said  that  the  fine  alone,  if  it  had  been  admissible,  was  an  absolute  bar  tO'  the  action, 
which  is  the  last  question  proposed  by  your  Lordships. 

On  the  1st  Aug.  18.36,  the  judgment  was  affirmed,  without  any  material 
observation. 

.Judgment  affirmed,  with  costs. 


[483]  IRELAND. 

(Court  of  Chancekt.) 

Sir  GERALD  NOEL  NOEL,  Baronet,— Appellant .-  GUSTAVUS  ROCHFORT   and 

Others, — Respondents.  • 

[Mews'  Dig.  v.  .392,  454,  465,  489;  xi.  1069.     S.C.  4  CI.  and  F.  158.] 

In  1801,  R.  a  partner  in  a  banking  concern  in  Ireland,  applied  to  N.  and  Co.  a 
banking-house  in  London,  for  a  loan  of  £10,000  to  bring  into  the  Irish  firm  as 
his  share  of  the  capital;  which  sum  they  advanced  upon  the  security  of  four 
bonds  for  £2500  each,  with  warrants  of  attorney  to  confess  judgments  ;  which 
were  accordingly  entered  up  in  the  Court  of  King's  Bench  in  Ireland,  in  the 
year  1803.  The  bonds  were  expressed  to  be  for  tlie  sum  "  of  £5000  sterling," 
and  the  condition  was  for  the  payment  of  the  sum  of  "  £2500  sterling  of  good 
and  lawful  money  of  Great  Britain,  with  legal  interest."  The  warrants  of 
attorney  recited  the  bonds  in  the  same  words.  The  judgments  had  only  tlie 
expression  "  £5000  sterling.''  Upon  the  execution  of  the  bonds  credit  was 
given  to  R.  in  the  books  of  N.  and  Co.  for  the  sum  of  £10,000,  of  which  R. 
being  advised,  he  by  letter  dated  in  August,  1801,  autliorized  N.  and  Co.  to 
answer  bills  to  tlie  amount  of  £10,000,  which  were  afterwards  drawn  by  the 
Irish  firm,  and  accepted  and  paid  by  N.  and  Co.  Payments  on  account  of 
the  debt  were  made  at  various  times  to  B.  a  legal  agent  of  N.  and  Co.  at 
Dublin,  and  he  accepted  and  accounted  for  those  payments  as  made  in  Irish 
currency.  Upon  a  bill  filed  by  the  ivssignee  of  tlie  debt,  held,  that  "t  was 
payable  in  Englisli  currency  and  with  Englisli  interest. 

The  Appellant,  together  with  George  Templer,  Nathaniel  Middleton,  and  Richard 
Johnson,  all  since  deceased,  and  John  Wedjovood,  being  engaged  in  the  banking 
business  in  the  city  of  London,  in  [484]  and  before  the  year  1800,  and  Sir  John 
Hadley  Doyley,  b.aronet,  Jolin  Sperling,  and  Edmund  Grange,  being  engaged  in  the 
business  of  brewers  and  distillers  in  copartnership  in  the  city  of  Dublin,  under  the 
style  of  Edmund  Grange  and  Company,  the  Appellant's  house  of  Messrs.  Noel  and 
Company  had  various  dealings  with  them,  as  bankers  and  agents,  to  a  very  consider- 
able extent.* 

In  the  year  1801,  Gustavus  Rochfort,  (the  father  of  tlie  Respondent,)  a  gentleman 
of  large  landed  estate,  entered  into  an  agreement  with  the  finu  of  Edmund  Grange 
and  Company,  to  become  a  partner  therein,  and  to  advance  the  sum  of  £10,000  as  his 

*  The  history  of  the  transactions  between  tliese  firms,  and  other  questions  arising 
betM-een  the  Appellant  and  Respondents,  are  reported  [5  Bli.  N.S.]  p.  667. 
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share  of  the  capital ;  but  not  being  prepared  to  make  an  immediate  payment  thereof, 
he  applied  to  tlie  Appellant's  firm  of  Noel  and  Couipauy,  and  requested  them  to  lend 
and  advance  that  sum  to'  him,  and  the  Appellant's  firm  thereupon  agreed  to  lend  the 
sum  of  £10,000  to  Gustavus  Rochfort  upon  the  security  nest  hereinafter  mentioned. 

Gustavus  Rochfort  accordingly  executed  to  Richard  Johnson,  in  trust,  for  himself 
and  his  copartners,  four  several  bonds,  dated  respectively  the  3d  of  August,  1801, 
witli  warrants  of-  attorney  for  confessing  judgment  thereon,  in  order  to  secure  the 
payment  of  the  loan  of  £10,000,  by  four  instalments  of  £2500  each,  payable  on  the 
29th  of  September,  1802,  the  25th  of  March,  1803,  the  29tli  of  September  following, 
and  the  25th  of  March,  1804  ;  and  Richard  Johnson  caused  four  several  judgments 
to  be  duly  entered  up  on  the  said  bunds  [485]  in  the  Court  of  King's  Bench  in  Ireland, 
as  of  Trinty  term,  1803. 

The  bonds,  warrants  of  attorney,  and  judgments  are  in  the  following  form: 

"  Know  all  men  by  tliese  presents,  that  I,  Gustavus  Rochfort,  of  Rochfort,  in  the 
county  of  Westmeath,  esquire,  am  held  and  firmly  bound  unto  Richard  Johnson,  of 
Stratford  Place,  in  the  city  of  London,  in  the  sum  of  £5000  sterling,  good  and  lawful 
money  of  Great  Britain,  to  be  paid  to  tlie  said  Richard  Johnson,  or  his  lawful 
attorney,  executors,  administrators,  or  assigns  ;  to  the  which  payment  well  and  truly 
to  be  made  I  do  bind  me  and  my  heirs,  executors,  and  administrators,  and  every  of 
them  firmly  by  these  presents,  sealed  with  my  seal,  and  dated  the  3d  day  of  August, 
in  tlie  year  of  our  Lord  1801. 

'■  Tlie  condition  of  the  above  obligation  is  such,  that  if  the  above-bound  Gustavus 
Rochfort,  his  heirs,  executors,  administrators,  or  assigns,  do-  well  and  truly  pay  or 
cause  to  be  paid  unto  the  above-named  Richard  Johnson,  his  executors,  administra- 
tors, or  assigns,  tbe  just  and  full  sum  of  £2500  sterling,  of  good  and  lawful  money 
of  Great  Britain,  on  tlie  29th  day  of  September,  1802,  with  legal  interest,  witliout 
fraud  or  further  delay,  tliat  then  the  alx)ve  obligation  to  be  void  and  of  none  effect, 
or  else  to  stand  and  remain  in  full  force  and  virtue  in  law. 

(Signed)         Gustavus   Rochfort, 

"  Signed,  sealed  and  delivered  in  the  presence  of  W.  G." 

"  To  William  Baillie,  gentleman,  attorney  of  his  Majesty's  Court  of  Exchequer  in 
Ireland,  or  any  of  them,  or  to'  any  other  attoi-ney  of  the  same  [486]  Court,  or  to  any 
attorney  of  any  other  his  Majesty's  Courts  of  Record  in  Ireland  aforesaid.  Great 
Britain,  or  elsewliere. 

"  These  are  tO'  desire,  authorize,  and  appoint  j'ou,  or  any  of  you,  to  appear  for 
me,  Gustavus  Rochfort,  in  the  county  of  Westmeath,  esquire,  at  the  suit  of  Richard 
.lohnson,  of  Stratford  Place,  in  the  city  of  London,  esquire,  his  executors  or  admini- 
strators, and  confess  a  judgment  as  of  last  Trinity  term,  or  of  any  term  or  time 
whatsoever,  after  the  day  of  the  date  hereof,  with  stay  of  execution  until  the  29th 
day  of  September,  1802,  in  the  said  Court  of  Exchequer,  or  any  other  his  Majesty's 
Courts  of  Record  in  Ireland,  Great  Britain,  or  elsewhere,  by  acknowledging  the 
action  or  otherwise,  upon  a  declaration  there  to  be'  filed  against  me,  upon  a  bond  of 
£5000  sterling,  ffood  and  lawful  mmiey  of  Great  Britain,  bearing  equal  date  with 
these  presents,  conditioned  for  the  payment  of  £2500,  with  legal  interest,  of  like 
lawful  money  of  Great  Britain,  upon  the  said  29th  day  of  September,  1802  ;  and  for 
your  or  any  of  your  so  doing,  this  shall  be  your  sufficient  warrant  and  discharge. 

"  And  know  all  men  by  these  presents  that  I,  the  said  Gustavus  Rochfort,  do 
hereiby,  for  me  and  my  heirs,  executors,  and  administrators,  authorize  3'ou  or  any  of 
you  to  remise,  release,  and  for  ever  quit  claim  unto  the  said  Richard  Johnson,  esq., 
his  executors,  administrators,  and  assigns,  all  and  all  manner  of  error  or  errors, 
or  misprision  of  error  or  errors,  or  erroneous  proceedings  whatsoever,  that  are  or 
may  be  in  the  said  judgment  or  the  proceedings  thereupon.  [487]  Witness  my  hand 
and  seal  the  3d  day  of  August,  in  the  year  of  Lord  God,  1801. 

■'  (Signed)         Gust.  Rochfoht.  (l.s.)  " 

"  Pleas,  etc.  of  Trinity  term,  in  the  -list  year  of  the  reign  of  Geo.  III.,  etc. 
(Witness)  Arthur  Viscount  Kilwarden,"  etc. 

"  County  of  tlie  city  of  Dublin  (to-  wit). — Be  it  remembered,  etc.  Richard  Johnson, 
etc.  complains  of  Gustavus  Rochfort,  etc.  of  a  plea  that  he  render  to  him  t^  c  sum 
of  £5000  sterling,  which  he  owes  him  and  unjustly  detains  ;  for  that  wherefls  on  tlie 
3rd  day  of  August,  1801.  at  Castle  Street,  in  tlie  said  city,  by  his  certain  writing 
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obligatory,  sealed  with  his  seal,  and  to  this  Court  now  here  produced,  tlie  date  where- 
of is  the  day  and  year  aforesaid,  acknowledged  liimself  to  be  held  and  firmly  bound 
to  him,  the  said  Richard,  in  the  said  sum  of  £5000  sterling,  etc.  It  is,  therefore, 
considered  that  the  said  Richard  do  recover  against  the  said  Gustavus,  his  said  debt," 
etc. 

Upon  the  execution  of  the  bonds,  the  sum  of  £10,000  was  immediately  cai-ried 
to  the  credit  of  Gustavus  Rochfort,  in  Noel  and  Company's  Iwoks  of  account,  and  he 
had  liberty  to-  draw  for  tJie  same  as  he  should  think  proper,  and  was  by  letter  duly 
advised  tliereof  by  Noel  and  Company:  and  Gustavus  Rochfort  shortly  afterwards 
■wrote  and  sent  a.  letter,  dated  the  '2'2d  of  August,  1801,  .acknowledging  such  letter 
of  Messrs.  Noel  and  Company,  accompanied  by  an  authorit}',  whereby  he  authorized 
and  requested  them  to-  answer  the  bills  of  Edmund  Grange  and  Company  to  the  extent 
of  the  money  for  which  they  had  agreed  to  give  him  [488]  credit,  and  to  debit  his 
account  for  those  sums  up  to  the  extent  of  £10,000. 

Shortly  after  the  receipt  of  this  autliority,  Edmund  Grange  and  Company  drew 
upon  Noel  and  Company  five  several  bills  of  exchange,  amounting  altogether  to  the 
sum  of  £10,000  British,  which  were  all  duly  accepted  and  paid  in  pursuance  of  the 
authority  before  refeiTed  to,  a.nd  upon  the  security  of  the  four  bonds  hereinbefore 
stated. 

The  house  of  Noel  and  Company  continued  toi  transact  business  as  bankers  and 
agents  of  the  firm  of  Grange  and  Company,  until  January,  1804,  when  Grange  and 
Company  became  greatly  embarrassed  in  their  circumstances,  and  were  indebted  to 
the  Appellant's  house,  in  respect  of  monies  advanced  by  them  to  and  for  the  use 
of  the  firm  of  Grange  and  Company,  in  a  sum  of  upwards  of  £120,000,  exclusive  of  the 
before^mentioned  sum  of  £10,000.  And  it  was  tliereupon  represented  to  Noel  and 
Compan}',  that  it  would  be  for  their  benefit  to  accept  a  composition  for  their  debts 
due  from  tlie  house  of  Grange  and  Company,  ra,ther  tlian  drive  them  to  a.  bank- 
ruptcy. 

The  Appellant  and  his  co-partners,  ax;ting  under  the  representations  made  to 
them,  agreed  tO'  accept  a,  sum  of  £42,000  as  a  composition  for  the  debt  so  due  to  them 
from  the  firm  of  Grange  and  Company,  to  bei  seicured  in  tluei  following  manner : 
£10,Q00,  part  thereof,  by  a-  mortgage  on  certain  estates,  the  separate  property  of 
Gustavus  Rochfort  ;  the  further  sum  of  £10,000,  other  part,  thereof,  by  a  mortgage 
on  certain  estates,  the  separate  property  of  John  Sperling;  £15,000.  furtlier  part, 
thereof,  by  a  mo^rtgage  on  the  partnership  premises,  wlierein  the  business  was 
carried  on ;  and  £7000,  residue  [489]  of  the  said  £42,000,  by  a  rent.-cluarge  of 
£1000  per  annum,  for  the  term  of  seven  years:  and  accordingly  Gustavus  Rochfort 
executed  certain  indentures  of  lease  and  release,  by  way  of  mortgage,  bearing  date 
respectively  the  25th  and  26th  days  of  May,  1804.  for  ca.rrying  such  arrangement  on 
his  part  into  effect.  Gustavus  Rochfort,  also  in  pursua.nce  of  an  agreement  in  the 
sjiid  mortgage  deed  conta.ined,  executed  a.  bond  conditioned  for  the  payment  of 
£10,000,  bearing  even  date  with  the  last-mentioned  indenture,  as  a  further  security 
for  tlie  payment  of  the  said  £10,000,  secured  by  the  mortgage,  on  which  bond  judg- 
ment was  entei-ed  up  in  tlie  Court  of  Common  Pleas  in  Ireland,  as  of  Easter  Term, 
1823,  and  with  a  view  to  the  further  performance  of  the  agreement  for  a  composition  ; 
and  in  consideration  of  such  composition  a  certain  indenture  of  release,  bearing  da.te 
tlie  25th  of  May,  1804,  was  executed  by  Noel  and  Company  to  Grange  and  Company. 

A  question  was  raised,  whether  such  release  was  intended  to  extend  bevond  a 
release  from  the  house  of  Noel  and  Company  to>  Grange  and  Company,  for  the 
partnership  debt,  so  as  to  make  void  any  securities  passed  by  the  several  individual 
partners  in  the  house  of  Grange  and  Company  to  the  house  of  Noel  and  Company, 
and  in  particular  to  extend  to  or  a,ffect  the  four  bonds  executed  by  Gustavus  Rochfort 
for  his  individual  debt,  and  then  held  by  Noel  and  Company.  This  quest.io.n  was 
disposed  of  in  favour  of  the  Appellant. 

The  mortgage  and  mortgaged  premises  and  the  bond  and  warrant  of  attorney, 
and  also  the  four  bonds  and  judgment,  after  several  mesne  assignments,  became 
ultimately  vested  in  the  Appellant. 

[490]  On  the  1st  of  July,  1824,  the  Appellant  filed  his  bill  in  the  Court  of 
Chancery  in  Ireland,  in  the  nature  of  an  original  and  supplemental  bill,  stating, 
among  other   matters,  the  facts  and   proceedings   upon   a.  bill    of   foreclosure  and 
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questions,  raised  in  tlie  Courts  below,  and  on  former  ajiijeids  ;  and  also  stating  the 
deatli  of  Gustavus  Rochfort  the  elder,  and  that  he  had,  by  his  last  will  and  testament, 
charged  his  estates  in  Ireland  with  payment  of  his  debts;  and  it  i)rayed,  amongst 
other  tilings,  an  account  of  the  real  and  personal  estate  of  Gustavus  Rochfort, 
deceased,  and  of  his  debts,  funeral  expenses,  and  legacies ;  and  that  all  persons 
having  incumbrances  might  come  in  and  prove  the  same;  that  the  priority  of  the 
said  debts  might  be  ascertained  ;  and  that  an  account  might  be  taken  of  the  said 
judgments,  and  the  interest  and  costs,  and  tljat  the  Appellant  might  be  paid  tlie 
same;  and  that  if  the  personal  estate  of  the  said  Gustavus  Rochfort  should  be  in- 
sufficient to  discharge  the  same,  then  that  his  real  estates,  or  a.  competent  part 
thereof,  should  be  sold,  and  that  the  Appellant  and  the  other  creditors  might  be 
paid  according  to  their  priorities. 

The  Defendants  having  put  in  their  answers  to  tlie  bill,  replications  were  filed, 
and  the  cause  being  at  issue,  witnesses  were  examined  on  the  part  of  the  Appellant, 
who  were  cross-examined  on  the  part  of  thg'  Respondent. 

Robert  Burrowes  proved  that,  acting  as  agent  for  the  banking  house  of  the  Appel- 
lant, lie,  subsequently  to  the  date  of  the  release  and  mortgage,  pressed  Gustavus 
Rochfort  for  payments  on  account  of  the  four  bonds;  and  that  Gustavus  Rochfort, 
after  craving  indulgence  from  time  to  time,  examined  all  the  accounts  with  the 
deponent,  in  the  [491]  presence  of  William  Ba.illie,  Gustavus  Rochfort's  solicitor ; 
and  that  the  said  Gustavus  Rochfort  did  not  dispute  the  debt  in  respect  of  the  four 
bonds,  but  that,  to  the  best  of  his  belief,  he  (Rochfort)  made  an  objection  that  the 
advance  of  £10,000  should  not  be  considered  as  English,  but  .as  Irish  currency;  and 
that  he  alsO'  made  an  objection  as  to  the  period  from  which  interest  should  be  charged 
upon  his  bonds. 

On  the  28th  of  June,  1828,  the  cause  came  on  to  be  heard  before  the  Lord  Chan- 
cellor of  Ireland  (Sir  Anthony  Hart),  when  his  Lordship  directed  certain  issues  to 
be  tried.  Against  that  order  the  Appellant  appealed  to  the  House  of  Lords.  Upon 
the  hearing  of  that  appeal,  the  issues  were  amended  in  certain  respects,  and  the  House 
affirmed  the  order  in  other  respects  (Anta,  Vol.  5.).  The  issues  as  amended  were  tried 
on  the  22d,  23d.  24th,  and  25th  of  >s''ovember,  1831,  and  a  verdict  found  for  the 
Defendant  in  the  action  (the  Appellant)  upon  botli  the  issues,  thereby  establishing  the 
fact,  that  the  sums  secured  by  the  bonds  had  not  been  paid,  or  the  debts  thereby 
created  released,  or  otherwise  satisfied. 

The  cause  came  on  for  furtlier  hearing,  upon  the  Judge's  certificate,  on  the  31st 
of  December,  1831,  when  it  was  decreed  that  the  will  of  the  testator  (Gustavus  Roch- 
fort) was  well  proved  :  and  it  was,  aauongst  other  things,  referred  to  the  Master  to 
take  an  account  of  the  sums  due  to  the  AppeUaut  on  the  foot  of  the  said  four 
judgments,  for  principal,  interest,  and  costs;  and  the  Master  was  thereby  directed 
to  take  an  account  of  the  testator's  real  and  personal  estate,  and  of  his  debts  and 
funeral  and  testamentary  expenses. 

[492]  Witnesses  were  examined  upon  interrogatories,  before  the  Master,  on 
behalf  of  the  Aiipellant :  and  William  Dallas,  to  the  second  interrogatory  said,  that 
he  was  in  the  euiployment  of  Noel  and  Company,  in  the  year  1802,  as  book-keeper 
and  accountant  :  and  that  he  was  acquainted  with  the  dealings  of  the  house  of  Noel 
and  Company,  and  Gustavus  Rochfort,  esquire,  deceased ;  and  tliat  lie  had  looked 
upon  four  paper  writings,  marked  with  the  letters  N,  0,  P,  Q,  respectively  produced 
to  him ;  and  that  such  paper  writings  purported  to  be  bonds  from  Gustavus 
Roclifort,  in  the  county  of  Westmeath,  esquire,  to  Richard  Johnson,  of 
London,  esquire,  each  being  for  the  consideration  of  £2500  of  Great 
Britain  ;  and  he  said  tliat,  to  the  knowledge  of  this  deponent,  acquired  in  the  capacity 
as.  clerk  and  accountant  to  the  said  finn  of  Noel  and  Company,  and  from  an  esamina^ 
tion  of  the  books  of  the  said  firm,  the  four  several  sums  of  £2500  aforesaid,  amounting 
in  the  whole  to  the  sum  of  £10,000,  secured  by  the  said  produced  bonds,  was  and 
were  advanced  to  the  said  Gustavus  Rochfort,  the  obligor  in  the  said  bonds  respec- 
tively, or  for  his  use,  or  by  his  direction,  by  the  said  firm  of  Noel  and  Company;  and 
he  said  that  the  said  four  several  sums  of  £2500  mentioned  in  the  condition  of  the 
said  produced  bonds,  and  amounting  in  the  whole  to  the  said  sum  of  £10,000,  was 
and  were  so  a,dvanced  to  the  said  Gustavus  Rochfort,  or  for  his  use  as  aforesaid,  by 
the  said  Noel  and  Company,  in  British  currency. 

Robert  Burrowes,  to  the  said  interrogatory  deposed,  that  he  was  the  law  agent  to 
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the  banking  house  of  Noel  and  Company,  in  the  year  1803,  and  that  he  continued  to 
act  in  tliat  capacity  to  the  middle  of  the  _yeai-  1806  ;  and  that  the  said  bank-[493]-inur 
liouse  had  a  demand  against  the  late  Gustavus  Kochfort  for  the  amount  of  four  several 
judirments  of  £2500  eacli,  obtained  on  four  bonds:  and  he  said  he  was  employed  by 
the  said  banking  house  to  obtain  payment  of  the  said  judgments  in  the  year  I8():i, 
and  that  he  received  several  sums  of  money  on  account  of  the  said  Judgments  from  the 
said  Gustavus  Rochfort.  or  from  persons  acting  on  his  behalf  ;  and  that  the  sum  and 
sums  so  received  by  and  paid  to  the  said  deponent  were  so  received  on  account  of  the 
sums  secured  by  the  said  four  judgments  :  and  that  on  or  about  the  .'id  of  Februaiy. 
1804,  the  said  deponent  received  a  sum  of  £1000  on  account  of  the  said  four  judg- 
ments ;  and  that  the  said  sum  was  of  the  late  Irish  currency  ;  and  that  he  lodged  the 
said  sum  of  £1000  in  the  banking  house  of  Messrs.  Beresford  and  Company,  to  the 
account  and  for  the  benefit  of  the  said  banking  house  of  Noel  and  Company;  and  tliat 
he  did  not  transmit  the  said  sum  of  £1000  to  the  said  Messrs.  Noel  and  Company,  but 
lodged  the  same  with  the  banking  house  of  Beresford  and  Company,  for  account  of 
the  said  Noel  and  Company;  and  that  he  received  on  account  of  the  said  four  judg- 
ments, by  different  pa^nuents  (including  said  £1000),  a  sum  of  £8890,  of  the  late  Irisii 
currency  :  and  he  said  that,  to  the  best  of  his  recollection,  he  did,  on  or  about  the  26th 
of  September,  1804,  receive  a.  sum  of  £4000,  and  on  the  1 5tli  of  December,  in  the  said 
year,  he  received  a  further  sum  of  £2500  ;  and  in  the  month  of  July,  1805,  he  received 
a  furtlier  sum  of  £5.'50  ;  and  lie  said  that,  as  well  as  he  recollected,  one  other  payment 
was  made  to  him  on  account  of  the  said  four  judgments  of  £860,  some  time  in  the 
year  1804  :  and  the  deponent  further  [494]  said,  that  on  or  about  the  27th  of  Septem- 
ber, 1804.  he  remitted  the  said  sum  of  £4000  so  received  by  him  on  account,  on  the 
26th,  b}-  a  bill  drawn  by  Roe  and  Company  on  B.  Trench  and  Company,  for  the  sum 
of  £3539  16s.  3d.  British,  enclosed,  to  Noel  and  Company,  and  which  at  the  then, 
course  of  exchange,  being,  as  he  believed,  13  per  cent.,  was  equal  to  the  said  sum  of 
£4000  Irish  :  and  he  further  said,  that  on  the  2d  of  December,  1804,  he  remitted  to 
the  said  Noel  and  Company  Bank  of  England  notes  to  the  amount  of  £2250  British, 
which,  at  the  then  course  of  exchange,  being,  as  he  believed,  10  per  cent,  exchange,  is 
equal  to  the  sum  of  £2475  of  the  late  currency  ;  and  he  said  that  in  the  month  of 
August,  1803,  he  also  remitted  to  Messrs.  Noel  and  Company  his  draft  or  bill  of  ex- 
change on  B.  Trench  and  Company  for  £500  Britisli,  which,  at  the  course  of  exchange, 
being,  as  the  deponent  believed,  l'2h  per  cent.,  is  equal  to  the  sum  of  £562  10s.  6d.  of 
the  late  Irish  currency  ;  and  he  said,  that  in  or  about  the  month  of  July,  1805,  he  re- 
ceived from  the  said  Gustavus  Rochfort.  or  some  pei-son  for  him,  on  account  of  the 
said  four  judgments,  a  sum  of  £530  Irish  currency,  and  did,  in  the  month  of  August 
in  the  same  year,  remit  a  sum  of  £500  British  to  the  said  firm  of  Noel  and  Company, 
and  which  at  12i  per  cent.,  being,  as  the  deponent  believed,  the  rate  of  exchange  when 
the  same  was  so  remitted,  is  equal  to  the  sum  of  £562  10s.  Irish. 

The  Master  made  his  report,  bearing  date  the  31st  of  May,  1833,  and  thereby 
(amongst  other  things)  certified  that  the  said  Gustavus  Rochfort,  on  the  3d  of  August, 
1801,  executed  his  four  several  bonds  with  warrants  of  attorney  for  confessing  [495] 
judgment  thereon  to  Richard  Johnson,  of  Stratford  Place,  in  the  county  of  Middlesex. 
banker,  in  trust  for  himself  and  the  other  persons  in  the  firm  of  Edwards,  Templer, 
and  Company,  each  in  the  sum  of  £5000  sterling,  lawful  money  of  Great  Britain, 
conditioned  for  the  payment  of  £2500  of  like  lawful  money,  and  which  bonds  he  cer- 
tified were  executed  in  Ireland  ;  and  he  certified  that  the  said  Richard  Johnson  did, 
in  or  as  of  Trinity  Term,  1801,  obtain  four  several  judgments  on  the  said  bonds, 
in  his  Majesty's  Court  of  King's  Bench,  in  Ireland,  against  the  said  Gustavus  Rochfort, 
deceased,  each  in  the  penal  sum  of  £5000  ;  and  the  said  Master  thereby  certified  that 
the  sum  of  £10,000,  secured  by  the  said  four  bonds,  was  advanced  and  paid  by  the  said 
Richard  Johnson,  as  one  of  tlie  partners  in  the  said  banking  house  of  Noel,  Templer, 
and  Company,  to  the  said  Gustavus  Rochfort,  or  for  liis  use,  in  British  currency  ; 
and  that  there  was  due  to  the  Appellant  the  sum  of  £8441  13s.  6d.,  being  principal 
and  interest  at  £5  per  cent.  ;  but  on  the  part  of  the  Defendant  (the  Respondent,  Gus- 
tavus Roclifort,)  it  was  contended  tliat  the  said  bonds  and  warrants  having  been 
executed  in  Ireland,  and  the  judgment  thereon  entered  in  the  Court  of  King's  Bench, 
in  Ireland  ;  and  also,  as  it  appeared  from  an  account  furnished  by  Robert  Burrowes, 
esquire,  as  attorney  for  the  said  banking  house,  in  the  year  1804,  proved  in  the  said 
cause  that  the  said  Robert  Burrowes,  as  such  attorney  and  authorised  agent  of  the 
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Appellants,  in  tliat  account  treated  the  said  sum  so  advanced  as  Irish  currency,  and 
charged  interest  at  the  rate  of  6  per  cent.  ;  he  should  consider  the  sum  secured  as 
principal  money  Irish  currency,  and  certify  ac-[498]-cordingly  ;  and  that  on  the  part 
of  the  Appellant  it  was  contended  that  he  should  treat  the  sum  so  advanced  as  British 
currency,  and  payable  with  British  interest  at  5  per  cent. ;  and  after  he  had  jirepared 
the  draft  of  his  report,  in  which  lie  treated  the  advance  as  British  principal  and 
British  interest,  the  same  counsel  contended  that  he  should  report  tliat  the  sum  ad- 
vanced being  British  principal  on  Irish  security,  should  be  liable  to  6  per  cent,  in- 
terest ,:  and  also  that  he  should  report  that  the  Appellant  was  entitled  to  the  exchange 
on  the  payments  made  by  tlie  Defendant  at  the  rate  of  the  day;  but  the  Defendant 
insisted  that,  under  any  circumstances,  he  was  not  liable  to  any  exchange,  but  was  en- 
titled to  make  the  payment  without  reference  to  any  remittances  to  London  ;  and  that 
the  Master  therefore  certified  that  he  had  taken  the  account  in  five  different  ways, 
making  due  to  the  Appellant, — firstlj',  as  British  principal,  at  5  per  cent,  interest, 
exchange  at  par  £84:il  13s.  6d. ;  secondly,  as  Irish  principal,  at  Irish  interest,  £7835 
10s.  lid.  ;  thirdly,  as  British  principal,  at  English  interest,  with  exchange  on  the 
payments  by  Defendant  at  the  rate  of  tlie  day,  £9197  16s.  2d.;  fourthly,  as  British 
.  principal,  at  Irish  interest,  as  on  secui-ities  executed  in  Ireland,  exchange  at  par, 
£10,390  Is.  2d. ;  fiftlily,  as  British  principal,  at  Irish  interest,  with  exchange,  on  pay- 
ments made  by  the  Defendant  at  the  rate  of  the  day,  £11,241  19s.  8d. 

The  Appellant  excepted  to  the  report,  for  that  the  Master,  in  his  said  report, 
stated  that  Robert  Burrowes  was  tlie  authorised  agent  of  the  Appellant,  and  as  such, 
in  tlie  account  between  the  Appellant  and  his  partners  with  the  said  Gustavus  [497] 
Rochfort,  deceased,  treated  the  sum  of  £10,000,  advanced  by  the  said  banking  house, 
as  advanced  in  Irish  currency :  whereas  he  alleged  that  the  said  Robert  Burrowes 
was  merely  the  attorney-atrlaw  of  the  said  banking  firm,  and  was  not  authorised  as 
their  agent,  otlierwise  than  as  such  attorney,  to  recover  the  amount  of  the  said  four 
judgments,  and  had  no  power,  by  any  act  as  such  attorney,  to  change  the  nature  and 
character  of  the  transactions  between  the  said  parties,  and  because  no  evidence  of  his 
being  such  authorised  agent  was  laid  before  the  said  Master  to  justify  such  finding. 

The  Respondent  also  took  exceptions  to  the  report,  for  that  it  was  stated  by  tlie  said 
report  that  the  sum  of  £10,000  British  was  secured  by  the  said  bonds,  warrants,  and 
judgments  :  whereas  he  alleged  that  tlie  Master  should  have  stated  that  the  sum  so 
secured  was  the  sum  of  £10,000  Irish;  secondly,  for  that  the  report  stated  that  the 
Defendant  contended  only  upon  one  ground  that  the  sum  secured  by  the  said  securities 
should  be  considered  as  Irish  currenc}',  whereas  the  Defendant  contended,  upon  various 
grounds  and  reasons,  that  the  currency  should  be  considered  as  Irish,  and  not  British, 
currency ;  thirdly,,  for  that  the  said  Master,  by  his  said  report,  had  credited  all  the 
payments  made  by  the  said  late  Gustavus  Rochfort  to  tie  Appellant  and  his  co- 
partners (save  one),  in  discharge  of  the  four  judgments,  whereas  he  should  have 
credited  each  payment  as  made  in  discharge  of  one  judgment  only,  and  so  on  until 
each  judgment  was  paid. 

The  cause  came  on  for  hearing  upon  the  exceptions,  and  for  further  directions, 
upon  tlie  24:th  of  June,  1833  ;  when  the  Lord  Chancellor  of  [498]  Ireland,  amongst 
other  things,  decreed  that  the  Appellants  said  exception  should  be  overruled,  and 
declared  that  the  account,  as  taken  by  tlie  Master,  treating  the  sums  secured  by  the 
four  bonds  in  the  report  mentioned  as  Irish  currency,  and  bearing  interest  at  the 
rate  of  6  per  cent,  be  adopted,  and  tliat  tlie  sum  of  £7835  10s.  lid.,  found  to  be  due 
on  that  account,  with  interest  at  the  rate  of  6  per  cent,  on  the  sum  of  £3182  16s.  id.. 
beinc  the  principal  sum  remaining  due  on  foot  tliereof,  are  charges  on  the  land  and 
premises  in  the  pleadings  mentioned,  with  interest  on  the  principal  sums. 

The  appeal  was  against  this  decree. 

For  tlie  Appellant.  Mr.  Pemberton  and  Mr.  Wigram. 

'The  only  reasons  for  the  order  are,  1st,  that  the  judgments  are  entered  up  in 
Ireland,  that  tlie  bonds  merge  in  the  judgment,  and  that  the  debt  is  converted  from 
an  English  into  an  Irish  debt.  2dly,  That  the  solicitor  for  the  creditor  accepted  pay- 
ments in  part  of  the  debt,  and  in  carrying  them  to  account  treated  them  as  Irish 
currency. 

As  to  the  first  proposition,  it  is  difficult  to  conceive  upon  what  argument  it  ia 
founded  :  the  judgment  is  to  secure  £5000  sterling,  and  it  matters  not  where  it  is  en- 
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tfved  up.  Tlie  judgment,  in  fact,  is  for  the  penalty  in  tlte  bond.  Suppose  it  had  been 
for  dollars;  how  could  that  have  been  converted  into  Irish  currencr'f  As  to  the 
second  ground,  the  conduct  of  the  legal  agent,  with  only  a  special  authority,  cannot 
alter  the  tenus  e.xpressed  in  the  contract.  If  the  language  had  been  ambiguous,  it 
might  have  given  a  construction  to  that  which  was  doubtful.  But  no  couuuunication 
[499]  of  these  unauthorised  acts  was  made  by  tlie  agent  to  tlie  princiijal. 

The  only  question  is,  whether  sterling  money  and  lawful  money  of  (ireat  JJritain, 
in  these  instruments,  can  mean  any  tiling  but  English  currency.  This  question  is 
decided  in  the  case  of  Ltuist/oim  v.  Ldiisthurn  (■_'  Bligh,  ().  S.  GO).  The  argument  in 
that  case  was,  that  lawful  money  of  (rreat  Britain,  in  Ireland,  meant  Irish  currency. 
The  decision  was,  that  it  meant  sterling  money,  that  is,  Englisii  currency.  It  was 
held,  indeed,  in  that  case,  that  the  party  was  not  entitled  to  tiie  cost  of  remittance, 
because  the  power  did  not  extend  to  raise  more  out  of  the  estate  than  ,£3000,  and 
there  were  no  means  of  paying  the  cost  of  exchange.  The  abstract  of  that  case 
made  by  the  reporter  shows  the  principle.  The  settlement  was  executed  in  England. 
The  parties  are  all  described  as  being  resident  there;  and  the  power  created  hy  tlie 
instruments  was  to  raise  the  sum  in  question  by  a  charge  upon  lands  in  Ireland. 
The  whole  argument  and  principle  of  the  judgment  is  strictly  applicable  to  the  esise 
now  before  the  House.  Lord  Eldon  says  (p.  JS5.),  "  How  would  they  deal  with  a 
recital  that  a  man  had  advanced  £12,000  sterling,  and  it  is  provided  that  he  shall 
receive  i;  12,000?  Would  they  contend  that  he  must  receive  so  much  less.'  "  As  to 
the  cost  of  exchange,  Laiisdoirn  v.  Lansduwn  [2  Bli.  GO]  has  no  application.  There 
the  money  was  to  be  paid  where  the  power  was  to  operate,  and  where  it  was  to  be 
raised.  This  is  the  case  of  a  creditor,  and  the  loan  is  to  be  repaid  in  the  place  where 
he  lent  it.  If  there  is  a  failure  of  payment,  and  he  is  desirous  to  recover  his  debt  by 
[500]  process  of  law.  he  must  be  placed  in  the  same  situation  as  if  the  debt  had  been 
[laid  under  tlie  contract  without  compulsion. 

It  is  the  duty  of  the  debtor  to  follow  the  creditor.  If  the  money  is  remitted,  the 
creditor  is  entitled  to  the  expense  of  remittance.  If  the  action  had  been  brought  in 
England,  the  amount  recovered  would  have  been  £10,000  ;  but  the  person  of  the  debtor 
and  the  property  being  in  Ireland,  the  creditor  is  obliged  to  proceed  tliere:  Scott  v. 
Sevan  (2  Barn,  and  Ad. ;  and  see  5  Mo.  and  P.  [443]).  Lastly,  the  security  being 
Irish,  and  the  contract  operating  in  Ireland,  the  creditor  is  entitled  tO'  interest  at  6 
per  cent.  This  is  so  upon  the  ground  that  the  security  is  worse  and  the  risk  greater 
(Connor  v.  A'.  Bellaiiiont  (2  Atk.  •5S1))  ;  and  the  contract  would  not  be  illegal.  Here 
tlie  judgment  recites  the  bond,  and  the  decree  is  for  what  shall  be  found  due  upon  the 
bond. 

The  original  oontract  for  loan  of  £10,000  to  Gustavus  Rochfort.  by  the  house  of 
Noel  and  Company,  having  been  made  and  entered  into  by  the  parties  to  it  in  London, 
it  must  be  presumed  that  an  advance  in  English  sterling  money,  and  not  in  Irish 
currency,  was  intended  by  both  parties,  the  operative  parts  of  each  of  the  four 
bonds  executed  by  Mr.  Rochfort  as  a  security  for  such  advance  or  loan  express  him 
til  be  bound  "  to  Richard  Johnson,  of  etc.,  in  the  City  of  London,  in  the  sum  of  £5000 
sterling,  good  and  lawful  money  of  Great  Britain,"  and  the  resisective  warrants  of 
attorne}'  to  cmifess  judgment  accompanying  such  bonds,  authorise  any  attorney  of 
the  Court  of  Exchequer,  or  of  any  other  of  his  Majesty's  Courts  of  Record  "  in  Ireland, 
Great  [501]  Britain,  or  elsewhere,"  at  the  suit  of  Richard  Johnson,  to  confess  judg- 
ment in  such  Court  of  Exchequer,  and  also  in  any  other  of  his  Majesty's  Courts  of 
Record  "  in  Ireland,  Great  Britain,  or  elsewhere,"  by  acknowledging  the  action  upon 
a  declaration  to  be  Hied  upon  a  bond  of  £5000  sterling,  "  good  and  lawful  money  of 
Great  Britain  ;  "  thereby  showing,  that  the  authority  to  enter  up  judgments  on  such 
warrants  of  attorney  was  not  confined  to  the  Courts  of  Ireland,  and  that  English 
sterling  money  could  alone  be  intended  to  be  secured  by  such  judgments,  and  not  the 
currency  of  Ireland. 

The  advance  made  to  Mr.  Rochfort,  or  on  his  behalf,  in  pursuance  of  the  con 
tract,  and  on  the  security  of  the  four  bonds,  was  made  in  English  money  by  bills 
drawn  in  Ireland  on  the  house  of  Noel  and  Co^upany  in  London  ;  and  by  the  custoui 
of  merchants,  bilk  of  exchange  drawn  in  Ireland  upon  England  are  always  paid  in 
English  money,  and  vice  versa,  unless  otherwise  expressed  ;  and  as  the  dat&s  and 
amounts  of  such  bills  are  specified  in  the  general  books  of  account  of  Messrs.  Noel 
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and  Company  (which  have  been  used  in  evidence  by  tlie  Respondent)  without  ajiy 
expression  to  denote  that  the  same  were  paid  in  other  than  Enjilish  money,  it  is 
manifest  that  such  biOs  were,  in  faft,  paid  in  English  money  ;  there  is  the  admission 
of  the  Respondent,  and  dire<^^t  evidence,  for  all  these  facts. 

If,  by  any  usage  or  practice  in  Ireland,  the  words  "  sterling  good  and  lawful 
money  of  Great  Britain  "  may  at  any  time  have  been  treated  as  meaning  Irish 
currency,  when  tlie  contract  relates  to  Irish  estates  or  property,  and  all  the  parties 
to  [502]  the  contract  are  domiciled  in  Ireland,  such  usage  ought  not  to  \ie  held  to 
affect  parties  to  a  contract  who  are  not  domiciled  in  Ireland,  and  still  less  for  tlie 
purpose  of  reducing  tO'  the  value  of  Irish  currency  a  security  given  for  English 
money,  hand  fide  advanced.  In  contracts  between  English  and  Irish  parties,  the 
words  "  sterling  good  and  lawful  money  of  Great  Britain  "  have  but  one  meaning, 
and  imply  English  money  only. 

The  judgments  respectively  entered  up  on  the  bonds,  and  in  pursuance  of  the 
warrants  of  attornej-,  purport^  to  be  at  the  suit-  of  Richard  Johnson,  of,  etc.  ;  and  after 
shortly  reciting  tlie  bonds,  are  each  respectively  expressed  to  l>e  for  £5000  sterling 
and  costs;  and  therefore  the  construction  and  amount  of  such  judgments  ought  to 
be  governed  by  the  recitals,  and  to  imply  sterling  English  money,  and  not  Irish 
currency.  And  even  if  it  should  be  considered  that,  as  the  judgments  were  entered 
up  in  Ireland,  the  sums  expressed  therein  are  to-  be  recovered  in  Irish  currency,  yet, 
as  the  master  was  by  the  decree  directed  to  take  an  account  of  what  was  due  on  foot 
of  tlie  judgments,  and  as  tlie  sums  expressed  in  the  judgments  are  penal  sums,  the 
Appellant  is  entitled  under  the  decree  to  have  an  account  taken  of  the  sums  of 
Englisli  money  hoim  fide  advanced,  with  interest,  to  the  extent  of  the  penal  sums  of 
the  j  udgments. 

The  bonds  having  been  executed,  and  the  judgments  entered  up  in  Ireland,  and 
the  late  as  well  as  the  present  Mr.  Rochfort  being  domiciled  in  Ireland,  the  security 
is  exclusively  Irish,  although  for  English  money;  and  therefore  the  Appellant  is 
entitled  to  have  tJie  account  taken  according  to  that  rate  of  interest  which  the 
legislature  has  fixed  [503]  as  the  legal  price  of  forbearance  on  debts  upon  Irish 
security;  tliat  is  to-  say,  at  the  rate  of  £6  per  annum  upon  every  £100  of  English 
money.  In  order  to  place  a.  loan  exclusively  secured  upon  estates  in  Ireland  on  a  par 
with  one  upon  English  security,  it  is  necessary  that  it  should  bear  6  per  cent, 
interest,  and  not  five.  Can  it  therefore  be  presumed,  unless  plainly  expressed,  that 
a  debt  bearing  interest,  contracted  in  England  and  secured  exclusively  in  Ireland, 
shall  bear  less  than  Irish  interest? 

Mr.  Rochfort  having  from  time  to  time  made  payments  on  account  of  the  loan 
or  advance  of  £10,000  to  tlie  attorney  of  Noel  and  Company  in  Irish  currency,  the 
house  of  Noel  and  Company  ought  only  to  be  held  liable  to  credit  the  esta-te  of  Mr. 
Roclifort  with  so  much  on  account  as  such  payments  would  produce  in  English 
money  at  the  rat©  of  exchange  of  the  day  on  which  such  payments  were  respectively 
made,  or  as  if  such  payments  had  been  made  in  Bank  of  England  notes,  or  in  good 
bills  on  England  ;  for,  as  Mr.  Rochfort  contracted  for  the  loan  and  advance  in 
London,  and  became  bound  to  parties  domiciled  in  London,  and  the  bills  were  drawn 
in  Ireland  upon  England,  whereby  Mr.  Roclifort  had  the  benefit  of  the  rate  of 
exchange  of  the  day  on  tliose  bills,  his  estate  ought,  in  justice  and  good  faith,  to- 
place  Noel  and  Company  in  the  same  situation  as  when  they  made  tlie  advance,  by 
repaying  the  value  of  the  money  which  his  estate  received  ;  and  this  can  only  be  done 
by  adopting  the  5th  mode  of  taking  the  account,  as  found  by  the  Master  ;  that  is  to 
say,  by  treating  the  principal  money  as  English  principal  bearing  Irish  interest, 
and  the  payments  made  on  account  to  be  calculated  [504]  at  the  rate  of  exchange  of 
the  day  when  they  were  respectively  made. 

For  the  Respondents,  Mr.  Knight  and  Mr.  Jacob. 

The  judgment  in  this  case  does  not  turn  upon  tlie  conduct  of  the  agent  as  to  the 
account,  nor  upon  the  merger  of  the  bond  and  warrant  of  attorney  in  the  judgment ; 
but  upon  the  nature  of  the  instruments  themselves,  and  the  absence  of  any  specialty 
in  them.  The  question  is,  whether  it  was  the  effect  of  the  instruments  to  establish  a 
contract  for  English  or  Irish  money.  In  England,  we  are  accustomed  to  take  it  for 
granted  upon  such  instruments  that  the  contract  is  for  English  currency ;  but  in 
conveyances  it  has  been   customary  to  add   for  distinction  the  words  "  current  in 
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England."  In  Ireland,  by  tlie  words  "sterling"  and  " /nirfii/  iiioney  of  (ireat 
Britain"  tliej'  invariably  understand  Irish  currency.  The  judgment  proceeded 
upon  the  couinion  understanding  of  the  country,  and  the  construction  of  the  Courts 
as  to  the  words  in  question.  In  Lansd-ovne  v.  Lansdowne  [2  Bl.  60],  the  question 
was  referred  to  the  Common  Pleas  for  their  opinion,  as  a  matter  with  wliich  they  were 
familiar:  but  in  that  case  the  deed  was  executed  in  England  ;  the  parties  had  estates 
both  in  England  and  Ireland  ;  the  chai-ge  wiis  for  £-'300  "  lawful  money  of  (ireat 
Britain  ;"  and  that  was  held  by  the  Common  Pleas  to  be  Irish  currency.  Wlien 
the  case  came  l>efore  the  House  of  Lords,  the  question  was  not  decided  on  those 
words  tJiken  alone,  but  upon  a  view  of  the  whole  instrument.  The  circumstance 
also  that  the  parties  were  dealing  with  English  as  [505]  well  as  Irisli  estates  was 
taken  into  consideration,  and  that  in  the  deed  itself  a  distinction  was  made  in  this 
respect.  It  appears  (page  60)  that  in  the  deed  itself  tlie  Irish  currency  liad  been 
valued  in  English  money,  and  so  it  was  in  the  schedule.  The  parties  moreover 
having  in  some  parts  of  tlie  deed  spoken  of  "  lawful  money  of  Ireland,"  they  could 
not  mean  the  same  thing  by  '"  lawful  money  of  Great  Britain."  The  House  of  Lords 
do  not  say  in  Laiisdoirne  v.  iMnxdoirne,  that  tlie  Common  Pleas  had  decided  im- 
properly, so  far  as  the  general  principle  was  concerned,  if  they  had  only  those 
words  before  them  ;  but  seem  tO'  think  that  either  the  deed  was  not  before  them,  or 
that  they  liad  not  paid  sufficient  attention  to  various  clauses  of  the  deed.  Lord 
Eldon  says  (p.  88),  "  the  Court  whose  opinion  was  desired,  certified  that  the  jointure, 
being  a  rent-charge  upon  lands  in  Ireland,  was  payable  in  Ireland  and  in  Irish 
currency.  The  reason  of  this  opinion  is  to  be  collected  only  from  the  certificate, 
namely,  that  it  is  a  cliarge  upon  lands  in  Ireland.  We  are  not  informed  of  any  other 
reason.  If  that  were  the  simple  case,  tlie  matter  is  clear  according  to-  settled  prin- 
ciples of  law.  But  in  tliis  case,"  he  added,  "  the  meaning  is  to  be  collected  from  all 
parts  of  the  instrument  "  not  disaffirming  tlie  general  proposition,  but  relying  upon 
the  specialty  of  the  case;  and  he  says  (p.  94),  afterwards,  "  In  this  case  the  decision 
must  be  grounded  upon  the  instrument  before  us.  Lansdowne  v.  Lansdonrne  is  an 
exception  to  the  rule,  and  an  authority  for  tlie  Respondent,  as  shewing  what  is  the 
general  understanding  in  Ireland  as  tO'  such  words.  [506]  In  Sprowle  v.  Legge  (1 
Barn,  and  Cres.  p.  16),  it  was  tlie  case  of  a  contract  by  note  to  pay  ,£161  sterling.  It 
appeared  to  have  been  made  in  Ireland,  and  it  was  stated  by  a  witness,  that  Irish 
currency  was  called  sterlin-g  in  Ireland.  The  Court  held  that  there  was  a.  variance 
between  the  declairation  and  the  proof,  bec'ause  the  declaration  was  for  sterling  money 
generally,  wliich  in  English  pleading  is  held  to  be  of  the  currency  of  England.  The 
decision  in  Ladhrol-e  v.  Biggs  (Batty's  Rep.  610  ;  see  Kearney  v.  King,  2  B.  and  A. 
301)  was  to  the  same  effect.  The  jury  tliere  found  that  sterling  meant  Irish 
currenc}',  and  upon  looking  i^  the  stamp,  it  appeared  to  be  only  sufficient  to  cover 
£500  Irish  currency.  In  the  judgment  ot'  tlie  Court  below  in  this  case,  Chief 
Justice  Buslie,  observing  upon  Lansdowne  v.  Lansdoirite,  [2  Bli.  60],  says,  "  the  argu- 
ment that  the  word  '  sterling  '  always  means  English  currency  would  go  mucli  too  far  ;" 
and  Judge  Burton  says,  "  Lansdowne  v.  Lansdkiwne  was  decided  on  special  grounds  on 
a  view  of  all  parts  of  the  instrument ;  that  it  was  a  contract  to  pay  in  Britisli  cur- 
rency." This  shews  the  common  apprehension  and  the  understanding  of  the  Courts 
of  Justice,  as  to  tlie  import  of  these  words  in  Irish  transactions. 

Burrowes,  the  agent  of  the  Appellant,  must  have  been  well  acquainted  with  the 
transaction  :  he  receives  payments  on  acco'unt,  and  treats  it  as  Irish  currency;  and 
according  to  the  fourth  reason  of  the  Appellant's  case,  it  seems  that  those  who  advised 
the  Appellant  apprehended  that  "  sterling "  upon  an  Irisli  contract  means  Irisli 
currency,  and  their  argument,  that  tlie  residence  of  one  of  tlie  parties  [507]  in 
England  creates  a  distinction  admits  the  general  rule.  In  the  bill  filed  in  Ireland, 
the  debt  is  stated  simply  at  £10,000,  which  must  in  Irish  pleading  mean  Irish 
currency.  The  word  "  British  "  does  not  occur  in  the  bill  ;  there  is  no  distinction, 
and  no  case  is  made  by  the  bill  for  any  such  distinction  ;  the  prayer  is  for  an  account 
of  what  is  due  under  the  judgment,  making  no  case  for  an  account  in  English 
currency,  which  the  Court  below  held  that  the  Plaintiff  was  bound  to  make  specially 
in  liis  pleading  if  he  meant  to  insist  upon  an  account  in  a,  currency  different  from 
that  of  the  country  and  jurisdiction.  It  is  contended  that  the  Appellant  desired 
the  money  raised  upon  the  bonds  to  be  paid  into  the  Irish  Bank  by  the  lenders, 
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wlio  were  iti  England  :  but  that  leaves  open  tlie  question  wliut  was  to  be  paid  ;  and  if 
the  bond  was  for  Irish  money,  it  cannot  be  a  security  for  any  thing  more. 

As  to  what  was  paid  beyond  tiiat  amount,  if  the  Respondents  are  liable,  it  is 
only  for  a  simple  contract  debt.  If  the  question  liad  been  put  in  issue  by  the  plead- 
ings, we  miglit  liave  met  tJie  special  case  which  is  first  raised  uyion  the  hearing  and 
the  appeal. 

As  to  the  claim  of  exchange,  it  is  to  be  observed,  that  there  might  be  a  distinction 
between  what  is  paid  and  what  remains  to  be  paid.  But  there  is  no  ground  for  the 
claim.  The  creditor  has  an  election  to  sue  tlie  debtor  when  he  pleases.  In  this  case 
he  has  obtained  judgment  on  a  bond  in  Ireland.  The  bond  therefore  and  the  debt 
merges  in  the  judgment.  The  Defendant  might  have  paid  the  money  into  Court,  or 
perhaps  to  the  attorney.  Suppose  execution  had  issued  on  the  judgment,  could 
the  Sheriff  have  insisted  upon  the  exchange'^  [508]  It  is  argued,  tJiat  the  action 
might  have  been  brought  in  England  upon  the  judgment  in  Ireland.  The  case 
might  then  have  been  different,  and  it  might  have  been  contended  that  the  rule  in 
Scott  V.  Bevan  (2  Barn,  and  Ad.  78)  applied.  But  what  shall  satisf}'  a  judgment 
cannot  depend  on  variations  in  tlie  residence  of  the  parties.  Execution  cannot 
issue  or  be  levied  for  more  than  the  sum  entered  up  and  secured  by  the  judgmeat. 

As  to  Delagtil  v.  XayJor  (5  Moore  and  P.  443),  it  was  in  effect  a  question  how 
to  value  Peruvian  bonds  in  English  money,  and  it  was  rightly  lield  that  it  should 
be  estimated  as  upon  a  bill  of  excliange.  But  such  a.  decision  does  not  bear  upon  a 
question  as  to  what  is  to  be  paid  upon  a  judgment. 

The  bonds  and  warrants  of  attorney,  bearing  date  respectively  the  .'Jd  of  August, 
1801,  were  executed  in  Ireland,  where  Gustavus  Rochfort  the  obligor  resided,  upon 
Irish  stamps,  and  according  to  the  usual  form  of  Irish  securities.;  and  tlie  judg- 
ments were  entered  up  thereon  respectively  in  the  Court  of  King's  Bench,  in  Ireland, 
in  all  respects  as  Irish  judgments,  to  secure  the  sums  therein  mentioned  as  of  late 
Irish  currency. 

Robert  Burrowes,  acting  on  Ijehalf  of  Richard  Joliuson  and  his  co-partners,  was 
the  attorney  on  record  who  entered  up  the  judgments  upon  the  bonds  and  warrants 
at  the  suit  of  Richard  Johnson  ;  and  Robert  Burrowes,  by  an  account  subsequenth* 
furnished  to  Gustavus  Rochfort,  tlie  conusor  of  the  judgments,  and  bearing  date 
the  31st  of  November,  1804,  treated  the  same  as  Irish  securities,  and  the  sums 
secured  thereby,  and  tlie  payments  made  on  foot  thereof  as  Irish  mone_y,  and  there- 
fore the  Appellant,  as  assignee  of  Richard  Johnson,  is  bound  [509]  by  the  acts  of 
Robert  Burrowes,  in  relation  to  the  bonds  and  judgments  and  the  sums  secured 
thereby. 

The  judgments  so  entered  up  at  the  suit  of  Richard  Johnson  against  Gustavus 
Roclifort,  deceased,  are,  in  form  and  substance,  declarations  on  record,  that  the 
sums  of  money  respectively  secured  thereby  were  of  Irish  currency,  and  by  entry 
of  the  judgments  the  Appellant,  as  assignee  of  the  same,  is  estopped  from  averring 
that  the  same  were  entered  up  as  securities  for  English  money,  and  not  for  Irish 
money,  according  to  the  tenor  and  effect  of  the  records  of  the  several  judsments. 

If  any  mistake  had  occurred  in  the  execution  of  the  bonds  and  warrants,  or  in 
tlie  entry  of  the  judgments,  by  reason  of  tlie  same  respectively  having  been  executed 
and  entered  up  for  Irish,  and  not  English  money,  and  if  proof  of  such  mistake 
would  have  altered  and  extended  tlie  effect  of  those  instruments,  the  Appellant  should 
have  put  such  iiiistake  in  issue  b}-  his  original  or  amended  bills,  and  prayed  relief 
pccordinglv  :  but  that  not  having  done  so,  it  was  not  competent  for  him,  upon  the 
pleadings  in  tiiis  cause,  to  make  such  case  either  in  tlie  Master's  office  or  at  the 
hearing  of  the  cause. 

Pembertoii  in  rei)ly : 

Tlie  Respondents  have  not  ventured  to  argue  that  the  contract  is  not  to  be  ex- 
plained by  the  nature  of  the  transaction ;  tliis  indeed  is  the  distinction  which  they 
take  as  to  Lrinsduirne  v.  Laiisdoirne  [2  Bli.  60] ;  and  even  in  tlie  answer  of  Rochfort  it 
is  stated,  that  the  agreement  was  to  advance  "  £10,000  British."  Upon  the  author- 
ities cited  for  the  Re[510]-spondent,  it  is  clear  that  bills  are  payable  in  the  currency 
of  the  country  where  the  acceptors  reside.  The  bills  in  this  case  were  by  the  agree- 
ment to  be  drawn  on  bankers  rer^ident  in  London,  as  the  mode  by  which  the  advance 
was  to  be  made  and  credit  to  he  given  in  their  books  to  Uochfort  a>  the  borrower: 
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this  also  is  admitted  iu  the  answer.  The  bonds  were  to  secure  the  money  thus  ad- 
vanced, and  the  expression  contained  in  them,  if  ambiguous,  is  at  least  applicable 
tu  British  money,  which  was  in  fact  advanced.  If  the  contract  had  been  in  Scotland, 
could  it  liave  been  seriously  contended  tliat  an  advance  of  £10,000  sterling  could 
be  repaid  by  10,000  Scotch  pounds?  As  to  the  argument  that  tlie  debt  may  stand 
for  British  money,  but  that  the  security  is  only  for  Irish  currency,  the  judgment 
miglit  under  the  warrant  of  attorney  have  been  entered  up  in  England,  how  then  is 
it  a  transaction  merely  Irish?  The  language  if  doubtful  must  be  construed  by  the 
context.  Even  if  it  were  a  transaction  between  Irish  parties  only,  it  does  not  follow, 
that  the  loan  is  to  Ije  paid  in  Irish  currency.  In  LaJhi-okf  v.  liixjrjs  [Batty's  Rep. 
619],  the  expression  was  not  "  money  of  Great  Britain,"  but  "  sterling  "  onh'.  Great 
Britain  is  not  Ireland  :  and  what  is  the  substantial  difference  between  "  money  of 
Grejvt  Britain  "  and  money  "  current  iu  Great  Britain?"  There  is  no  authority  to 
shew  that  "  sterling  money  of  Groat  Britain  "  has  ever  been  construed  to  mean  Irish 
currency. 

The  Lord  Chancellor:  The  bond  has  the  woids  "money  of  Great  Britain,"  but 
the  judgment  drops  these  words. 

Reply :  I  ain  now  arguing  upon  the  bond.  In  Ladhroke  v.  Biggs,  besides  that  the 
■word  is  only  "  sterling,"  there  was  evidence  tliat  the  [511]  advance  and  loan  were 
in  Irisli  currency.  In  this  case  what  other  words  could  be  reasonably  retjuired  to 
secure  repayment  in  English  currency?  England  has  no  separate-  existence;  it  is 
now  part  of  ("reat  Britain.  How  do  the  Respondents  answer  Lansdjiwne  v.  Lans- 
doirne?  [2  Bli.  60]  how  do  tliey  deal  with  the  difficulties  raised  by  Lord  Eldon  in 
that  case?  He  seems  to  have  thought,  and  the  House  of  Lords  agreed,  that  sterling 
money,  in  thut  case,  could  not  mean  Irish  currency;  and  unless  the  House  will 
permit  tlie  Courts  of  Ireland  to  overrule  tlieir  decisions,  tliat  authority  must  pre- 
vail. Lord  Redesdale  says,  "  There  is  no  lawful  money  of  Ireland  ;  and  upon  a  large 
view-  of  the  transaction  and  the  securities,  the  words  cannot  receive  any  rational 
construction  but  that  of  English  currency."  As  tfySproiiIe  v.  Legge  [1  B.  and  C.  16], 
the  bill  there  was  drawn  on  a  party  in  Dublin  :  there  was  no  proof  that  it  was  drawn 
in  Ireland.  The  Court  said,  that  they  could  not  judicially  know  that  Dublin  was  iu 
Ireland ;  and  as  the  declaration  was  for  sterling  mone}-,  they  could  not  receive 
evidence  of  any  other  currency. 

Lord  Plunket,  in  his  judgment,  says,  the  bill  was  for  Irish  currency,  and  that 
no  case  was  made  by  it  for  English  currency  ;  and  he  observes,  that  the  judgment 
being  for  £5000  sterling,  it  could  not  be  entered  up  for  £5000  British,  but  it 
miglit  have  been  entered  up  for  £5200  as  equivalent. 

The  difference  between  the  language  of  the  bond  and  judgment  shews  what  the 
contract  was  from  tlie  additional  words  in  the  bond;  and  the  judgment  is  for  the 
penalty  of  the  bond,  wliich  is  amply  sufficient  for  the  debt.  The  Lord  [512]  Chan- 
cellor of  Ireland  supposes,  in  his  argument  on  this  point,  tliat  the  bill  was  to  recover 
the  amount  of  the  judgments.  That  is  not  so;  the  bill  is  to  recover  wliat  the  judg- 
ment was  given  to  secure,  namely,  £10,000  lawful  money  of  Great  Britain,  the 
judgment  being  for  £20,000  of  whatever  currency.  The  bill  states  the  whole 
transaction  ;  the  facts  and  the  proofs  are  all  upon  the  record  ;  for  the  answer  admits 
the  case  as  stated,  and  among  other  facts,  that  the  borrower  received  the  amount  of 
the  loan  iu  British  money.  It  is  supposed  by  the  Lord  Chancellor  of  Ireland,  that 
the  decree  was  for  an  account  of  the  debt  in  Irish  currency;  but  that  is  misappre- 
hension :  the  direction  of  the  decree  is  to  take  the  account  upon  the  footing  of  the 
judgment,  not  as  constituting  the  debt,  but  as  the  security.  If  the  security  had 
lieen  for  the  transfer  of  stock,  how  could  the  decree  have  been  for  Irish  currency? 
As  to  the  rate  of  interest,  it  is  argued,  that  if  the  contract  is  English,  the  interest 
upon  the  loan  cannot  be  Irish  :  but  it  appears,  from  the  authority  of  O'Connor  v. 
Belhwny  [2  Atk.  382],  that  there  may  be  legally  an  advance  of  English  moiiej^  by 
way  of  loan  with  a  security  for  Irish  interest.  The  question  is  whether  such  is 
the  meaning  of  the  contract. 

As  to  the  rate  of  e.\change,  it  is  argued,  that  if  the  creditor  sues  the  debtor  in 
the  country  where  tlie  debtor  resides,  he  must  receive  his  debt  in  the  coin  or 
currency  of  that  country.  There  is  no  authority  for  the  proposition,  and  if  it  were 
true,  this  case  ought  to  be  an  exception,  for  the  creditor  is  compelled  to  follow  the 
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debtor  to  his  domicile,  the  site  of  his  property.  In  tliis  case,  execution  on  the  judg 
ment  would  have  been  staid  only  upon  the  terms  of  doing  equity,  and  that  would 
be  upon  pay-[513]-ing  the  cost  of  exchange,  and  putting  the  creditor  in  the  same 
situation  as  if  he  had  sued  in  England.  In  Scott  v.  Bevan  [2  B.  and  Ad.  78]  the 
creditor  sued  in  England,  and  the  debt  was  paid  with  the  expense  of  remittance. 
DdagaJ  v.  .\at/hr  [5  Moo.  and  P.  4-i:i]  wiis  decided  on  the  same  principle.  So  in 
the  cases  where  legacies  have  been  given  in  tlie  currency  of  a  foreign  country,  tlie 
decree  has  been  for  payment  with  tlie  cost  of  exchange. 

As  to  the  supposed  inconsistency  arising  from  the  payments  received  on  account, 
and  that  which  now  remains  to  be  paid,  it  is  imaginary.  Tlie  difficulty  will  easily 
be  solved  upon  further  directions.  The  question  to  a  certain  extent  is  involved  in 
the  exceptions.  The  money  so  paid  was  not  received  in  Ireh\nd,  it  was  paid  to  the 
bankers  there,  and  then  remitted  to  the  creditor  in  England  m-mus  the  exchange. 
The  question  is,  what  credit  upon  tliese  remittances  is  to  be  given  by  the  Appel- 
lant. If  it  be  an  English  transaction  of  loan  upon  a  sound  construction  of  the 
contract,  the  creditor  is  entitled  to  receive  back  in  London  the  money  advanced 
there,  togetlier  with  the  expense  of  remittance. 

The  Lord  Chancellor  said,  at  the  conclusion  of  the  argument,  that  he  would 
take  time  to  consider  the  questions. 

The  Lord  Chancellor  (Aug.  19.  1836):  My  Lords,  there  was  a  case  before  your 
Lordships  some  time  since,  in  which  Sir  Gerard  Noel  was  the  Appellant,  and  Gus- 
tavus  Rochfort  and  others  were  the  Respondents.  It  was  an  appeal  from  a  decision 
of  the  Court  of  Chancery  in  Ireland  ;  the  effect  of  which  decision  was  that  Sir  Gerard 
Noel,  (who  now  represents  the  interests  of  a  banking  house  which  had  formerly 
existed  in  London,)  claiming  as  a  creditor  [514]  upon  the  estate  of  Mr.  Rochfort, 
deceased,  now  represented  by  the  Defendant,  Gustavus  Rochfort,  was  to  have  the 
amount  of  his  debt  paid  in  English  currency.  The  question  discussed  upon  this 
appeal  was  whether  that  direction  of  the  Court  of  Chancery  in  Ireland  was  correct 
or  not. 

It  appeared  that  Mr.  Rochfort  was  desirous  of  entering  into  a  partnership  with 
a  mercantile  establishment  in  Dublin,  and  that,  not  having  the  means  at  command 
of  raising  the  money  which  was  required  for  the  purpose  of  paying  his  portion  of 
the  capital,  which  was  tlie  sum  of  £10,000,  an  arrangement  was  entered  into  by 
which  the  banking  house  in  London  was  to  give  him  credit  to  the  amount  of 
£10,000,  and  the  mode  in  which  that  sum  of  £10,000  was  so  to  be  advanced  by  Mr. 
Rochfort,  as  his  portion  of  the  capital  of  the  establishment  in  Dublin,  was  by  the 
house  in  Dublin  drawing  upon  the  banking  house  in  London. 

This  loan  was  of  course  to  be  secured  to  the  London  house.  Mr.  Rochfort  lived 
in  Ireland.  The  money  was  drawn  from  the  banking  house  in  London,  as  had  been 
proposed,  and  the  securities  taken  were  four  bonds,  each  for  £5000,  from  Mr. 
Rochfort; — he  was  residing  in  Dublin,  and  the  bonds  were  executed  in  Dublin.  The 
loan  was  further  secured  by  judgments  to  the  amount  of  £20,000,  four  judgments 
of  £5000  each,  under  warrants  of  attorney  executed  by  Mr.  Rochfort.  The  ground 
upon  which  the  Court  of  Chancery  in  Ireland  came  to  the  conclusion  that  Irish 
currency  was  to  be  the  measure  of  the  repayment  of  this  loan  appears  to  have  been 
that  the  bonds  were  executed  in  Dublin,  and  that  the  debt  wa.s  secured  by  Irish 
judgments. 

[515]  The  bonds  were  in  these  terms :  each  bond  was  in  a  penalty  of  £5000  to 
secure  £2500  of  "  sterling  good  and  lawful  money  of  Great  Britain."  In  these 
bonds  tlie  obligor  was  described  as  of  the  county  of  Westmeath :  the  obligees  were 
described  as  of  London,  and,  of  course,  the  payment  was  to  be  tO'  the  obligees  so 
described  as  residing  in  London.  The  warrants  of  attorney  were  to  enter  up  judg- 
ment "  in  Ireland,  England,  or  elsewhere  ;"  and  the  amount  of  money  to  be  secured 
bv  those  judgments  was  expressed  in  tlie  warrants  of  attorney  in  precisely  the  same 
terms  as  the  security  was  expressed  upon  the  face  of  the  bonds.  Judgments  were 
entered  up  under  these  several  warrants  of  attorney.  The  judgments  were  for 
£5000  sterling;  there,  therefore,  was  a  security  for  £20,000  sterling  by  these  four 
judgments,  the  prior  transaction  of  the  bonds,  and  the  warrants  of  attorney,  proving 
tliat  the  loan  was  for  £10,000,  and  tlie  payment  reserved  upon  the  bonds,  and 
declared  to  be  secured  b}-  the  warrants  of  attorney,  being  each  for  £2500  "  of  sterling 
good  and  lawful  money  of  Great  Britain,  with  legal  interest." 
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Now,  it  is  proved  iu  this  case,  by  tlie  instruuients,  by  the  correspondenoo,  and 
by  the  evidence  iu  the  cause,  that,  in  point  of  fact,  the  £10,000  was  advanced  in 
London,  by  drafts  drawn  upon  a  liouse  in  London,  and  paid,  of  coursei,  in  Enfrlish 
money,  and  tliat  the  parties,  therefore,  who  advanced  the  money,  parted  with  £10,000 
of  lawful  money  of  tireat  Britain,  current  in  Great  Britain.  Thei-e  was  a  variety 
of  money  transactions  between  the  banking  house  in  London  and  the  mercantile 
establishment  in  Dublin,  the  result  of  which  was,  that  a  very  large  sum  became  due 
to  tlie  Loudon  liouse,  [516]  wliich  was  secured  upon  some  lauds  of  Mr.  Rochfort, 
in  Ireland,  which  gave  rise  to  a  bill  of  foreclosure;  and  it  is  j)art  of  the  evidence  in 
the  cause,  that  Mr.  Rochfort,  in  his  answer  to  that  bill  uf  fureclosure,  admitted 
tliat  the  bonds  and  judgu'ents  were  to  secure  the  £10,000  advanced  by  the  banking 
house  in  London  in  tiae  way  which  I  have  started.  The  fact  being  distinctly  admitted, 
and  appearing,  indeed,  on  tlie  face  of  the  instruments,  is  also  proved  by  various 
lettere  and  the  widence  iu  tlie  cause;  it  may  therefore  be  taken  a«  a.  fact  not  dis- 
puted, and  upon  wliich  the  legal  results  must  necessarily  ensue,  tJiat  the  £10,000 
was  advanced  in  London,  in  the  currency  of  this  country. 

A  suit  was  afterwai'ds  instituted  for  the  purpose  of  administering  the  estate 
of  Mr.  Rochfort.  In  tliat  suit  the  ordinary  decree  was  made  in  the  year  1831,  by 
wliicli  it  was  referred  to  tlie  Master  to  take  an  account  of  what  was  due  to  the  Plain- 
tift',  upon  tlie  "  foair  judgments  obtained  by  Richard  Johnson  against  Gustavus 
Rochfort,  deceased,  as  of  Trinity  Tenn,  1801,  for  principal,  interest,  and  costs." 
The  Master  made  liis  report  upon  the  31st  of  May  1833  ;  and  in  that  report  he  states, 
that  Gustavus  Rochfort,  on  tlie  3d  of  August,  1801,  "  exec'uted  his  four  seiveral  bonds 
and  warrants  of  attorney,  for  confessing  judgments  thereon  to  Richard  Joliusoii," 
now  represented  by  Sir  Gerard  Noel,  "  in  trust  for  himself  and  the  other  jiersoiis 
in  the  firm  of  Edward  Teuipler  and  Co.,  eacili  iu  the  sum  of  £5000  sterling,  lawful 
money  of  Great  Britain,  conditioned  for  tlie  payment  of  £2500,  of  like  lawful 
money,  and  wliich  bonds "  he  found  "'  were  executed  in  Ireland  ;"  and  he  found 
"that  the  said  Richard  Johnson  did  in  or  as  of  [517]  Trinity  term,  1801,  obtain 
four  several  judgments  on  said  bonds,  in  his  Majesty's  Court  of  King's  Bench  in 
Ireland,  against  tlie  said  Gustavus  Rochfort,  deceased,  each,  in  the  penal  sum  of 
£5000.''  He  found  "  that  the  sum  of  £10,000  secured  by  the  said  four  bonds,  was 
advanced  and  paid  by  the  said  Richard  Johnson,  as  one  of  tlie  partners  in  the  said 
banking  liouse  of  Noel,  Templer,  and  Co.,  to  the  said  Gusta.vus  Roohfo'rt,  or  for  his 
use,  in  British  currency,  and  that  there  is  due  to  the  Plaintiff  the  sum  of  £844 1  13s.  6d., 
being  principal  and  interest,  at  5  per  cent.,  as  appeaii-s  by  the  second  schedule,  to 
be  in  my  report  annexed.  But,  on  tlie  part  of  the  Defendant,  it  was  contended  that 
the  said  bonds  and  warrants  having  been  executed  in  Ireland,  and  the  judgments 
thereon  entered  in  the  Court  of  King's  Bench  in  Ireland,  it  appears  from  an  account 
furnished  by  Robert  Burrowes,  Esquire,  as  attorney  for  the  said  banking  liouse, 
in  tlie  year  1804,  proved  in  this  cause  as  Exhibit  A,  that  the  said  Robert  Burrowes, 
as  such  attorney  and  authorised  agent  of  Plaintiffs,  in  that  accoiuat,  treated  the  sums 
so  advanced  as  Irish  currency,  and  charged  interest  at  the  rate  of  6  per  cent.,  and 
that  I  should  treat  the  sum  secured  as  principal  money  Irisli  currency,  and  report 
accordingly.  On  the  part  of  tlie  Plaintiffs,  it  was  contended,  that  I  should  treat 
the  sum  advanced  as  British  currency,  and  payable  witli  British  interest,  at  5  per 
cent. ;  and  after  I  had  prepared  the  draft  of  my  report,  in  which  I  treated  the  sum 
advanced  as  British  principal  and  British  interest,  the  same  counsel  contended  that 
I  should  report  that  the  sum  advanced,  being  Britisli  priu-[518]-cipal  in  Irish 
currency,  should  be  liable  to  6  per  cent,  interest,  and  that  I  should!  report  that  the 
Plaintiffs  were  entitled  to  tlie  exchange  on  the  pa,ynients  made  by  the  Defendant 
at  the  rate  of  the  day;  but  the  Defendant  insisted  that,  under  any  circumstances, 
he  was  not  liable  tO'  any  exchange,  but  was  entitled  to^  make  the  payments  in  Ireland 
without  reference  to  any  remittances  to  London."  The  Master  then  says,  that  he 
concurred  in  opinion  with  the  Defendant  upon  that  point,  and  proceeds  tlius : 
"  But  with  a  view  to  save  time  and  expense,  I  have  taken  tlie  accounts  in  five  different 
ways;  first,  as  British  principal  at  5  per  cent,  interest;  secondly,  as  Irish  principal 
and  Irish  interest;  thirdly,  as  British  principal  and  English  interest,  with  exchange 
on  the  payments  made  by  tlie  Defendant  at  tlie  rate  of  the  day  ;  fourthly,  as  Britisli 
principal   and  Irish  interest,  as  on  securities  executed   in  Ireland  ;   and   lastly,  as 
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British  principal  and  Irish  interest,  with  exchange  on  payments  made  by  tlie  Defen- 
dant at  the  rate  of  the  day  ;"  and  he  submitted  to-  tlie  Coiurt  which  of  those  several 
modes  of  taking  the  account  ought  to  be  adopted.  Then  tlie  Master  state®  what, 
according  tO'  tliose  different  modes  of  taking  the  account,  would  be  tlie  sum  due  to 
the  Appelhmt. 

Tlie  Master,  therefore,  finds  tlie  facts  which  are  not  disputed.  There  is  no 
exception  to  the  report  as  toi  tlie  mode  in  whioli  the  money  was  advanced,  viz.  tliat 
it  was  advanced  in  Loudon,  in  British  money,  and  transmitted  to  Irehind,  and  tliere 
secured  by  tlie  bonds  and  judgments,  the  substance  of  which  I  have  sta.ted.  The 
Master  also^  reports  that  Robert  Burrowes,  the  attorney  for  tlie  Lon-[519]-do'n  ba.nk- 
ing  house,  in  the  year  1804,  deposed,  in  this  case,  that  he,  a,s  such,  attorney  and 
authorised  agent  of  the  Pl.aintiffs  in  that  account,  treateid  tlie  sums  so  advanced  as 
Irish  currency.  Upon  this  point  an  exception  was  taken  to  the  Master's  report, 
founded  upon  a  supposed  statement  in  tlie  report,  that  Mr.  Burrowes  lia.d  been  the 
attorney  and  authorised  agent  for  the  purpose  of  settling  this  account.  That  excep- 
tion was  overruled,  and  I  tliink  correctly  overruled,  not  because  there  was  evidence 
that  Mr.  Bun-owes  had  been  an  agent  authorised  for  that  purjiose,  but  because  tlie 
Master  did  not  find  in  his  report  that  he  was  such  authorised  agent.  He  merely 
stated  that  he  acted  as  such  authorised  agent,  and,  in  that  character,  had  settled 
the  account;  whereas  tlie  proposition  raised  in  the  exception  was,  that  the  Master 
had  fo'Und  that  he  was  tlie  authorised  agent  for  the  purpose  of  settling  the  tiecount. 
But  tliat  is  not  very  material  for  the  purpose  of  deciding  tlie  merits  of  this  case. 
The  excejition  raised  a  point  which  was  not  raised  upon  tlie  face  of  the  report ;  and, 
I  think,  there  is  nO'  ground  of  complaint  on  account  of  tlie  exception  having  lieen 
overruled.  That,  how'ever,  leaves  the  question  between  the  parties  entirely  open 
upoii  the  facts,  as  to-  this  point,  stated  and  proved  in  the  cause. 

The  real  and  substantial  ground  of  apjjeal  is  the  declaration  and  direttion  of 
the  order  tliat  the  account  as  taken  by  the  Master,  treating  the  sum  secured  by  the 
four  bonds  as  Irish  currency,  and  bearing  interest  at  6  per  cent.,  should  be  allowed. 
The  effect  ol  that  decision  is,  that  the  debt  of  £10,000  advanced  in  London,  in 
English  money,  in  a  suit  in  which  the  debts  oi  the  borrower  are  to  [520]  l>e  paid  is 
to  be  considered  as  satisfied  by  £10,000,  Irish  currency  being  of  much  less  value. 

The  first  question  which  occurs  is,  what  must  have  been  tlie  intention  of  the 
parties  at  tlie  time  when  this  transaction  took  place?  It  is  no'  unusual  thing  to 
lend  money  in  tliis  country  upon  Irish  or  colonial  securities;  is  it  necessary  that 
the  lender  should  guard  liimself  by  a  special  contract  from  a  conclusion  in  law, 
that  the  debt  is  to  be  repaid,  not.  in  the  currency  according  to  the  value  at  which 
it  was  advanced,  but  tliat  it  is  to  be  repaid  in  the  money  of  tlie  country  where  the 
borrower  may  liappen  to  live,  or  in  tlie  country  where  the  instrument  is  executed  for 
the  purpose  of  securing  the  debt  i 

Two  grounds  were  principally  relied  upon  by  the  Respondents.  First,  that  the 
securities,  the  bonds,  and  the  judgments,  were  Irish.  Secondly,  that  Mr.  BurrowBS, 
the  attorney  in  Ireland  for  the  Plaintifi"s  house  in  England,  had  settled  accounts  in 
which  he  had  treated  the  loan,  as  payable  in  Irish  currency.  As  to  the  securities, 
the  question  hardly  arises,  the  bonds  and  the  warrants  of  attorney  bein^g  in  tlieir 
temis  to  secure  "sterling  good  and  lawful  monej^  of  Great  Britain."  The  judg- 
ments indeed  are  for  sterling  money  only,  which,  it  is  said,  is  a  term  used  in  Ire- 
land to  denote  tlie  currency  at  tliat  time  prevailing  in  Ireland.  But  the  judgments 
in  this  case  do  not  constitute  the  debt.  If  they  did,  the  £'20,000,  and  not  the 
£10,000,  would  have  been  the  sum  to-  be  recovered.  But  the  judgments  are  mere 
securities  for  the  debt  really  due;  and  if  it  be  true  tliat  the  debt  would  have  been 
satisfied  by  the  payment  of  £10,000  Irish  currency,  which  is  one  of  the  arguments 
insisted  [521]  upon,  it  only  proves  that  the  security  was  of  less  value  than  was 
supposed  ;  not  tliat  the  debt  secured  was  to-  be  discharged  by  a.  payment  of  less  monej' 
than  was  advanced.  A  security  may  be  taken  in  goods,  in  lands,  or  in  judgments 
for  Irish  money,  or  French  francs,  or  any  other  description  of  money, 
and  tlie  amount  of  the  debt  to-  be  secured  remainsj  tlie  same.  The 
question  is,  what  is  due  upon  the  security,  not  what  is  tlie  value  ol  the  security  itself. 
But  the  question  of  what  is  due  upon  tlie  security  can  only  be  answered  by  looking 
at  the  origin  of  the  transaction  and  tlie  contract  between  the  parties.  The  origin 
of  the  transaction  was  the  advance  of  £10,000  English  money,  and  the  contract 
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established  by  the  bond  was  to  repa.y  tlic  sum  in  "  stwrliup  good  and  biwl'ul  money 
of  (Jreat  Britain."  Hdw  can  such  a  debt  under  such  a  contract  be  satisfied  by  a 
payment  in  Irisli  currency? 

In  support  of  the  Respondent's  chiim,  no^  case  was  cited  which  really  supported 
their  proposition  ;  but.  on  the  part  of  the  Appellant,  the  very  imijortaift  case  of 
l.iDisJuune  V.  Lansdiiirne,  in  the  third  [  l\  volume  of  Mr.  Bligh's  reports  {i  Bli.  60),  was 
cited.  In  that  case,  tJie  marriage  settlements  of  English  and  Irish  estates  con- 
tained a  power  to^  charge  the  Irish  estates  with  a  jointure  of  £300u  "  of  l%wful 
money  of  Great  Britain:"  the  power  was  e.xeeuted  by  a.  charge  O'f  £3000  of  lawful 
money  of  Great  Britain.  In  a  suit  to  recover  tliat  jointure  a,  question  arose  in  the 
Court  of  Chancery  in  Ireland,  as  to  whether  that  jointure  was  tO'  be  paid  in  English 
or  in  Irish  money.  A  case  was  sent  by  the  Court  of  Chancery  in  Ireland,  to  the 
Court  of  Co-mmon  Pleas  in  that  country,  which  Court  certified  tliat  the  jointure 
[522]  was  payable  in  Irish  currency,  and  the  Court  of  Chancery  so'  decreed  ;  but.  upon 
an  appeal  to  thi.s  House,  that  decree  of  the  Court  of  Chancery  in  Ireland  was  reversed, 
and  it  was  declared,  that  the  jointure  was  payable  in  Englisjli  money,  and  not  in 
Irisli  currency.  In  that  case  a  rent-charge  issuing  out  of  an  Irish  estate,  which  was 
described  as  £3000  of  lawful  money  of  Great  Britain,  was,  by  the  fo^rce  of  those 
words,  connected  with  the  history  of  the  transaction,  held  tO'  l>e  payable  in  English 
monev.  Must  not  then  the  same  wordsi  have  at  least  an  equal  effect  upon  a 
loan  contracted  in  England,  not  charged  by  the  contract  upon  a.ny  Irish  projierty, 
but  secured  b}'  a  bond  executed  indeed  in  Ireland,  and  by  a.  judgment  in  that  countiy, 
but  the  bond  being  so  executed  in  Ireland,  and  tlie  judgment  obtained  tliere,  pro- 
bably oidy  because  it  happened  tliat  the  Defendant  was  living  in  tliat  country ;  the 
warrants  of  attoniey,  moreover, ^enabling  the  party  tO'  enter  up  judgment  in  Ireland, 
in  England,  or  elsewhei-e. 

It  appears  to  me,  tlierefore,  upon  principle  and  the  authority  of  that  case  of 
Lansddwne  v.  Lanulorvrie  (2  Bli.  60),  that  the  £10,000  was  payable  in  English 
money,  and  not  in  IrisJi  currency;  and  tliis  which  I  consider  as  proved  to  be  the 
contract  between  tJie  parties,  cannot  be  affected  by  wliat  Mr:  Burrowes,  tlie  Irish 
attorney  of  the  London  House,  appears  to.  have  done.  It  is  not  pretended  that  he 
had  any  authority  to  alter  the  contract,  or'  to  enter  into-  any  new  contract  between 
the  parties.  It  is  natural  enough,  that  he,  an  Irish  atto^mey  settling  tlie  account 
in  Dublin,  slioidd  luive  treated  tlie  money  as  money  to  be  estimated  in  Irish,  currency  ; 
but  that  cannot  alter  tlie  rights  of  thei  parties. 

[523]  The  next  question  is  as  tO'  the  interest ;  and  it  must,  in  the  first  place,  be 
observed,  that  this  is  not  the  case  of  a  debt  secured  upon  Irish  property.  The 
opinion  which  I  have  expressed,  as  to  the  former  part  of  the  case,  proceeds  upon  the 

k ground  of  tlie  transaction,  and  the  contract  having  been  altogetlier  English.  It 
follows  from  that,  that  the  meaning  of  the  parties  must  have  been  to  secure  legal 
interest;  that  is,  legal  interest  according  to  the  law  of  the  country  in  which  the 
contract  was  made,  and  in  which  the  money  was  advanced.  In  the  case  of  Connor 
V.  Lord  BeJIamont  (2  Atkins,  382),  which  is  but  imperfectly  reported,  and  which  was 
bited  in  order  toi  shew  that  Irish  interest  ought  to  be  allowed,  tliere  was  upon  tlie 
fact  of  the  contract,  according  to  tlie  report,  a.  reservation  of  7  per  cent.,  ajid  that 
was  a  charge  upon  lands  in  Ireland. 

The  only  remaining  question  is,  whether  the  money  is  toi  be  paid  as  if  payable 
in  Irela.nd,  or  whether  it  is  to  be  calculated  as  if  payable  in  London  ;  that  is,  whether 
the  exchange  existing  at  those  periods  between  the  two  countries  is  to  be  taken  into 
the  account.  The  contract  is  silent  as  tO'  tlie  place  of  payment.  But  it  cannot  be 
supposed  tliat  London  bankers,  advancing  money  in  the  course  of  their  business, 
look  to  pa.ynient  in  any  other  place  tlian  where  th&y  are  carrying  on  tlieiir  business, 
that  is  in  London.  Had  the  borrower  happened  to.  be  in  England  the  bonds  would 
have  been  English,  and  the  judgments  would  have  been  English.  Here  the  whole 
transaction  was  English,  and  in  such  a  case,  the  lenders  have  a,  right  tO'  re-[524]-ceive 
payment  where  the  money  is  advanced.  Sucli  was  the  principle  of  the  decision  in 
the  case  of  I'hipps  v.  Lord  Anglesea  (5  Viner's  Abridg.  209.  pi.  8),  although  there 
was  a  charge  in  the  bonds  upon  lands  in  Ireland.  In  tlie  case  of  Lansdoirne  v. 
Lansdowne  (2  Bli  60),  indeed.  Lord  Eldon  thought  that  the  jointure,  though  payable 
in  English  money,  was  not  payable  in  England  ;  but  in  that  case,  there  was  no 
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contract  for  payment,  tlie  right  existed  only  in  tliC'  charge.  It  was  a  charge  tliat 
affected  property  in  Ireland.  Lord  Eldon,  in  tJiat  case,  alludes  to  the  case  of  I'liipps 
V.  Lurd  Anijlesea  and  several  other  cases  with  approbation. 

I  am  therefore  of  opinion,  that  tlie  account  must  bei  taken  ujjon  the  footing  of 
nioney  to  be  paid  in  London  :  tliat  the  repayment  is  to  be  with  interest  at  5  per 
cent. ;  and  that  the  calculation  must  te  made  with  allowance  according  to  the  rate 
of  exchange  at  which  tlie  several  sums  of  money  were  remitted  from  Ireland  tO'  tliis 
country.  If  that  sliould  be  your  Lordships'  opinion,  the  object  will  be  carried  into 
effect  by  substituting  a  declaration  in  lieu  of  that  which  now  appears  in  the  decree,: 
as  tJie  decree  now  stands,  it  "  declares  that  the  Master  in  calculating  the  sum  secured 
by  the  four  bonds  ought  to  consider  them  as  Irish  currency,  bearing  interest  at  tlie 
rate  of  6  per  cent."  The  substitution  which  I  would  submit  tO'  your  Lordships  is 
this,  that  the  Master  in  making  his  calculation  should  consider  the  debt  as  English 
money,  bearing  interest  at  5  per  cent.  a,nd  payable  in  London,  that  is,  with  the 
value  of  tJie  exchange  at  tlie  rate  of  the  day,  and  that  the  [525]  interest  of  5  per 
cent,  should  be  calculated  upon  such  a  sum  as  shall  appear  to  be  due,  consisting  of 
principal  and  interest.  I  therefore  move  your  Lordships,  that  tlie  decree  of  the 
Court,  of  Chancery  be  varied  accordingly. 

Decree  affirmed  with,  the  variations  proposed. 


[526]  ENGLAND. 

(Court  of  Chancekt.) 

The  Right  Honourable  JOHN  GEORGE,  Earl  of  DURHA]VI,—.4/;pf //««/.-  JOHN 
WHARTON  and  SUSAN  MARY  ANN,  his  Wife,  and  THOMAS  BARRETT 
LENNARD, — Respondents. 

[S.  C.  3  Cl.  and  F.  146  ;  3  My.  and  K.  472  ;  5  Sim.  297.  Commented  on  and  followed 
in  Powys  v.  Mansfield,  1836,  3  My.  and  Cr.  359,  374;  Chichester  v.  Coventry, 
1867,  L.  R.  2  H.  L.  76;  and  Davson  v.  Dawson,  1867,  L.  R.  4  Eq.  515  ;  and  see 
Leighton  v.  Leighton,  1874,  L.  R.  18  Eq.  472.] 

W.  L.,  by  will  dated  in  1772,  devised  all  his  lands,  subject  to  a  term  of  1000  years, 
to  his  brother  J.  L.  in  fee.  The  trusts  of  the  term  were  to  raise  £15,000  in 
augmentation  of  the  portions  of  his  nephew  R.  and  his  nieces  J.  D.  and 
S.  M.  A.  L.  daughters  of  J.  L.,  to  be  divided  equally  between  them.  The  estate 
having  vested  in  J.  L.,  he  by  his  will,  dated  in  1788,  gave  to  his  daughter 
J.  D.  a  sum  of  £10,000.  He  also  gave  in  trust  for  his  daughter  S.  M.  A.  L. 
£10,000,  half  to  be  paid  three  years  after  his  death,  and  the  remaining 
half  sis  years  after  his  death,  with  interest  at  4  per  cent,  from  the 
time  of  his  death,  unless  his  son  W.  H.  L.  should  cease  to  pay  the 
same  sooner;  the  interest  of  this  legacy  to  be  paid  to  his  said  daughter 
during  her  life,  and  after  her  decease  to  pay  the  principal  among  her  children, 
according  to  her  appointment,  etc.  By  the  will  it  was  declared  that  the 
legacies  of  £10,000  so  given  in  trust  for  liis  daughters,  were  over  and  above 
the  legacies  of  £5000  given  to  them  by  the  will  of  his  brother  W.  L. ;  and 
subject  to  the  charge  of  legacies,  etc.,  he  gave  all  his  freehold  estates^  etc.  to 
W.  H.  L.  for  life  ;  remainder  to  his  first  and  other  sons,  etc.  in  tail. 

By  articles  of  agreement  made  upon  the  marriage  of  S.  M.  A.  L.,  and  dated  1790, 
J.  L.  agreed  to  give  to  J.  W.,  the  intended  husband,  £15,000  as  her  marriage 
portion  ;  in  consideration  of  which,  J.  W.  agreed  to  make  provision  for  pin 
money,  jointure,  and  portions  for  the  wife  and  the  children  of  the  marriage  by 
a  settlement  to  be  thereafter  executed  ;  and  it  was  agreed  and  declared  that 
the  portion  of  £15,000  was  in  full  satisfaction  and  discharge  of  all  sums  of 
money  which  S.  M.  A.  L.  was  entitled  to,  or  could  claim  by  virtue  of  any  [527] 
gift,  bequest,  or  devise  under  the  will  of  W.  L.  The  marriage  having  been 
solemnised,  a  settlement  pursuant  to  the  articles  was  executed  in  1793,  and 
£15.000.  tlie  marriage  portion,  was  paid  by  J.  L.  to  J.  W. 
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In  1794,  J.  L.  died  :  and  his  will,  hiiving  been  proved  by  W.  H.  L.  his  sole  executor, 
was  read  in  the  presence  of  many  members  of  the  family,  and.  ainon<r  others, 
the  trustees  of  the  marriage  articles  and  settlement.  In  1795.  W.  H.  L.  made 
his  will,  and  died  in  1797.  when  the  Appellant  became,  under  the  will  of  J.  L., 
tenant  in  tail  of  the  lands,  etc.  charfred  by  the  will  of  J.  L.  with  the  legacy  of 
£10.000  in  favour  of  S.  M.  A.  L. 

In  1826.  for  the  first  time.  J.  W.  and  his  wife  (S.  M.  A.  L.)  claimed  the  said  legacy 
to  be  paid  with  interest  according  to  the  trusts  created  by  the  will  of  .1.  L., 
and.  in  1829,  tiled  a  bill  in  Chancery  against  the  Appellant  and  others  to  com- 
pel the  payment.  In  1832,  a  decree  was  made  by  the  Vice-Chancellor  accord- 
ing to  tlie  prayer  of  the  bill,  and  in  1835.  this  decree  was  affirmed  by  tlie  Lord 
Chancellor.  But  on  appeal  to  parliament  the  decree  was  reversed,  on  the 
trround  that  the  settlement  was  an  ademption  and  satisfaction  of  the  legacy. 

William  Lambton,  by  his  will  duly  signed  and  attested,  as  by  law  required  for 
devising  freehold  estates,  and  bearing  date  the  13th  April,  1772,  devised  his  real 
estates,  to  certain  trustees  therein  named,  for  the  term  of  one  thousand  years,  in 
trust,  to  raise  the  sum  of  £15,000,  for  or  in  augmentation  of  the  portions  of  his 
nephew,  Kalph  John  Lambton.  and  his  nieces.  Jane  Dorothy  Lambton  and  Susan 
Mary  Ann  Lambton  (now  the  Respondent,  Susan  Mary  Ann  Wliartoii).  equally  to  be 
divided  between  them,  the  shares  of  the  said  nieces  to  be  paid  to  them  respectively  at 
their  respective  ages  of  twenty-one  years,  or  days  of  their  marriage,  which  should 
first  happen,  so  as  such  marriages  should  be  with  the  consent  and  approbation  of  the 
testator's  brother,  John  Lambton.  [528]  And  upon  this  further  trust,  that  the  said 
trustees  should  in  the  meantime,  and  until  the  respective  sliares  of  his  said  nephew 
and  nieces  should  respectively  become  payable,  levy  and  raise  for  the  maintenance 
and  education  of  his  said  nephew  and  nieces  respectively,  such  yearly  or  other  sum. 
not  exceeding  one  year  with  another  the  interest  of  their  respective  portions  thereby 
provided  for  them,  at  the  rate  of  3  per  cent,  per  annum,  as  his  said  brother,  John 
Lambton,  should  from  time  to  time  in  his  discretion  think  fit  and  appoint.  And 
he  devised  his  real  estates,  charged  as  aforesaid,  untO'  his  said  brother,  John  Lamb- 
ton, and  his  heirs,  in  fee  simple. 

William  Lambton  (the  above-named  testator)  died  in  177-1,  without  having  re- 
voked or  in  any  manner  altered  the  said  devise  ;  and  his  brother,  then  General  John 
Lambton.  thereupon  entered  into,  and  thenceforth  during  his  life  continued  in  pos- 
session of.  the  real  estates  charged  with  the  legacy,  and  the  receipt  of  the  rents  and 
profits  thereof. 

General  John  Lambton  being  at  the  time  of  making  his  will,  hereinafter  in  part 
set  fortli.  and  thenceforth  up  to  and  at  the  time  of  his  death,  seized  in  fee  simple  of 
divers  freeliold  estates,  including  the  real  estates  devised  and  charged  as  aforesaid. 
and  being  possessed  of  personal  estate  of  considerable  amount,  made  his  will,  signed 
and  attested  so  as  to  pass  freehold  estates,  bearing  date  the  17th  November,  1788, 
which  was  (so  far  as  it  is  material  to  be  here  stated)  as  follows:  "  I  give  unto  Thomas 
Lyon  and  AVilliam  Loraine  the  further  sum  of  £10.000,  to  be  paid  to  them,  tlie  said 
Thomas  Lyon  and  William  Loraine,  their  executors  or  administrators,  in  manner 
following  ;  [529]  (that  is  to  say,)  the  sum  of  £5000  at  tlie  end  of  three  years  next 
after  my  decease,  and  tlie  remaining  £5000  at  the  end  of  six  years  next  after  my 
decease,  with  interest  after  the  rate  of  £4  for  eacli  £100  by  the  year  from  the  time 
of  my  decease  ;  unless  my  son,  William  Henrj'  Lambton,  should  choose  to  pay  the 
same  sooner,  whicli  it  is  my  mind  and  will  that  the  said  AVilliam  Henry  Lambton 
may  do.  if  he  shall  think  fit.  giving  to  the  said  Thomas  Lyon  and  AVilliam  Loraine 
six  calendar  months'  notice  in  writing,  in  trust  that  they,  the  said  Thomas  Lyon  and 
William  Loraine,  their  executors  or  administrators,  shall  from  time  to  time,  by  and 
with  the  consent  of  my  said  daughter,  Susan  Mary  Ann  Lambton  (the  Respondent), 
to  be  signified  in  writing  under  her  hand,  place  out  the  said  sum  of  £10,000  in  the 
funds,  or  upon  Government  or  real  securities,  at  interest,  and  also  from  time  to 
time  witli  the  like  consent,  to  call  in  the  principal  money  so  to  be  placed  out.  and 
.  again  to  place  out  the  same  at  interest  on  new  or  other  securities  of  the  like  nature, 
and  shall  apply  the  interest,  dividends,  and  proceeds  thereof,  and  the  interest  thereof, 
until  the  same  shall  be  [laid  to  them  the  said  Thomas  Lyon  and  William  Loraine, 
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their  executors  or  adiuinistratoi-s  as  a.fore8aid,  to  my  said  daughter,  Susan  Mary 
Ann  Lanibton  duriup  her  life;  and  after  her  decease,  then  upon  trust  that  they,  the 
said  Thomas  Lyon  and  William  Loraine,  their  executors  or  administrators,  shall 
pay  and  Mp|ilv  the  said  sum  of  .£10,000  unto  and  amongst  all  and  every  the  child 
and  children  of  my  said  daufrhter  lawfully  to  be  bef^otten,  at  such  time  or  times,  and 
in  such  parts,  shares,  and  proportions,  [530]  and  under  and  subject  to  such  restric- 
tions, as  my  said  daufjhter  shall,  notwithstandinfi  her  coverture,  and  whether  covert 
or  sole,  by  any  deed  or  writinpr  executed  in  tlie  presence  of  and  attested  by  two  or 
more  credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  or  any  writing 
purporting  to  be  her  last  will  and  testament,  to  be  executed  in  the  presence  of  and 
to  be  attested  by  the  like  number  of  credible  witnesses,  direct,  limit,  declare,  and 
appoint ;  and  in  default  thereof  shiill  pay  and  apply  the  same  equally  and  amongst 
all  and  every  the  child  or  children  of  my  said  daughter,  share  and  share  alike,  the 
share  and  shares  of  such  of  them  as  shall  be  a  son  or  sons,  to  belong  to  and  be  an 
interest  vested  in  him  or  them,  at  his  or  their  I'espective  age  or  ages  of  twenty-one 
years,  and  in  such  of  them  as  shall  be  a  daughter  or  daughters,  at  her  or  tlieir  respec- 
tive age  or  ages  of  twenty-one  years,  or  day  or  days  of  marriage,  which  shall  first 
happen  ;  but  to  be  paid  at  the  respective  times  hereinafter  mentioned ;  (that  is  to 
say),"  etc. 

Then  followed  provisions  as  to  the  times  of  payment  and  trusts  for  maintenance 
and  for  advancement. 

The  will  concluded  as  follows :  "  Provided  always,  that  in  case  there  shall  be  no 
child  or  children  of  my  said  daughter  lawfully  begotten,  or,  being  such,  all  of  them, 
being  sons,  shall  happen  to  die  before  they  shall  attain  the  age  of  twenty-one  years, 
and  all  of  them,  being  daughters,  shall  die  before  they  shall  attain  that  age  or  marry, 
then  it  is  my  mind  and  will,  that  the  said  sum  of  £10,000,  or  so  much  thereof  as 
shall  not  h.ave  been  advanced  and  paid  for  the  advancement  of  any  of  the  children 
of  my  said  [531]  daughter,  as  aforesaid,  shall  become  a  part  of  my  personal  estate, 
and  to  be  disposed  of  with  the  same  as  hereinafter  mentioned.  And  I  do  hereby 
declare,  that  the  sum  of  £35,000  given  to  the  said  Thomas  Lyon  and  William  Loraine 
to  be  laid  out,  as  in  the  former  part  of  my  said  will  mentioned,  in  trust  for  my  son, 
Ralph  John  Lambton,  and  the  said  £10,000  and  £10,000  so  given  to  the  said  Thomas 
Lyon  and  William  Loraine,  as  aforesaid,  in  trust  for  my  said  daughtei-s,  is  over  and 
above  the  several  sums  of  £5000,  £5000,  and  £5000,  devised  to  them  in  and  by  the 
will  of  my  brother,  WiUiam  Lambton.  And  I  devise  all  the  residue  of  my  freehold 
and  cop3'liold  estates  whatsoever,  charged  and  chargeable  with  the  payment  of  all 
my  just  debts,  legacies,  and  funeral  expenses,  or  so  much  thereof  as  my  jaersonal 
estate  is  not  sufficient  to  discharge,  unto  my  son,  William  Henry  Lambton,  and  his 
assigns,  for  his  life,  with  remainder  to  trustees,  to  preserve  contingent  remainders  _; 
with  remainders  to  the  first,  second,  third,  fourth,  fifth,  and  sixth,  and  all  and  every 
other  the  sou  and  sons  of  the  said  William  Henry  Lambton,  severally,  successively, 
and  in  remainder,  one  after  another,  in  order  and  course  as  they  respective!}'  shall  be 
in  priority  of  birth,  and  to  the  several  and  respective  heirs  male  of  their  bodies,  the 
elder  of  such  sons,  and  the  heirs  male  of  his  body,  always  to  be  preferred  :  with  divers 
remainders  over.  And  I  bequeath  all  the  residue  of  my  personal  estate  (except  cer- 
tain colliery  stock)  charged  and  chargeable  witli  the  payment  of  my  debts,  legacies, 
and  funeral  expenses,  to  my  son,  William  Henry  Lambton.  And  I  appoint  my 
[532]  said  son,  William  Henry  Lambton,  sole  executor  of  my  said  will." 

General  John  Lambton  subsequently  made  several  codicils  to  his  will,  but  he  did 
not  by  any  of  such  codicils  revoke,  or  in  any  manner  alter  the  bequest  in  favour  of 
the  Respondent,  Mrs.  Wharton,  and  her  issue ;  and  in  some  of  such  codicils  he  ratified 
and  confirmed  his  will. 

By  articles  of  agreement,  dated  October  !),  1790,  in  contemplation  of  the  marriage 
of  John  Wharton  and  Susan  Mary  Ann  Lambton,  and  made  "  between  John  Wharton, 
of  the  first  part  ;  Susan  Mary  Ann  Lambton,  of  the  second  part  ;  General  John  Lamb- 
ton, of  the  third  part ;  and  William  Henry  Lambton  and  Ralph  John  Lanibton,  of  the 
fourth  part ;  "  reciting,  among  other  things,  that  "  on  the  treaty  for  the  said  intended 
marriage  it  was  agreed  that  in  consideration  as  well  of  the  said  intended  marriage, 
as  of  the  sum  of  £15,000,  which  John  Lambton  had  agreed  to  give  to  John  Wharton, 
as  the  marriage  portion  of  Susan  Mary  Ann  Lambton,  John  Wharton  should  secure 

196 


DURHAM   r.   WHARTON  [18;5G]  X  BLIGH  N.S. 

to  Susan  Mary  Ann  Lambton,  during:  the  joint  lives  of  lierself  and  John  Wliarton, 
the  payment  of  the  annual  sum  of  .£500,  by  the  year,  for  her  separate  use  duriiijr  the 
coverture,  for  pin  money  ;  and  also  that  John  Wharton  should  secure  to  Susan  Mary 
Ann  Lambton  yearly,  during  her  life,  in  case  she  should  survive  John  Wharton,  the 
payment  of  the  clear  annual  sum  or  rent-charge  of  £1200  as  in  the  nature  of  a 
jointure,  etc.  ;  and  should  also  secure  sucli  portions  for  the  daughters  and  younger 
sons  of  the  marriage  as  thereinafter  mentioned.  And  it  appearing,  from  the  present 
[533]  situation  and  circumstances  of  the  said  .John  Wliartou's  property,  that  it 
would  be  inexpedient  to  make  an  actual  settleujent  to  the  effect  agreed  upon,  till  after 
the  respective  deaths  of  Mrs.  Margaret  Wharton  and  Mrs.  Ann  Farquharson,  two  of 
the  aunts  of  John  Wliarton,  it  has  been  furthei-  agreed  that  the  said  John  Wliarton 
should  enter  into  such  covenants  as  thereinafter  mentioned,  and  that  tlie  payment 
of  the  sum  of  £15,000,  the  intended  portion  of  Susan  Mary  Ann  Lambton,  should 
be  postponed  in  manner  thereinafter  mentioned,  and  that,  in  the  meantime,  the  said 
sum  of  £15,000  should  remain  and  be  subservient  to  the  purposes  of  such  intended 
settlement  in  manner  thereinafter  particularly  mentioned  :  it  was  witnessed  that  in 
consideration  of  the  said  intended  marriage,  and  of  the  sum  of  £15,000,  thereinafter 
covenanted  to  be  paid  by  John  Lambton,  as  the  portion  or  fortune  of  his  said 
daughter,  and  to  the  intent  that  the  said  agreement  might  be  carried  into  effect 
according  to  the  true  intent  and  meaning  thereof,"  etc.  Then  followed  the  agree- 
ment for  making  provision  for  pin  money,  and  for  the  jointure  of  the  wife,  and 
portions  for  the  children  of  the  marriage,  by  a  settlement  to  be  executed  after  the 
deatli  of  the  parties  before  mentioned.  The  articles  then  contained  a  covenant  by 
John  Lambton  to  pay  to  John  Wharton  £15,000  as  a  marriage  portion,  in  such 
manner,  and  upon  such  conditions  and  consideration,  as  therein  mentioned  ;  and 
concluded  as  follows :  "  And  lastly,  it  is  hereby  agreed,  and  declared  by  and  between 
the  parties  to  these  presents,  and  particularly  the  said  John  Lambton,  John  Wliartun,  / 
and  Susan  Mary  Ann  [534]  Lambton,  do  severally  agree  and  declare  that  the  said 
portion  or  sum  of  £15,000,  hereinbefore  by  these  presents  covenanted  and  agreed  to 
be  paid  by  the  said  John  Lambton,  as  aforesaid,  is  in  full  satisfaction  and  discharge 
of  all  and  every  sum  and  sums  of  money,  which  tlie  said  Susan  Mary  Ann  Lambton 
is  entitled  to,  or  can  or  may  claim,  or  be  entitled  to,  by  virtue  of  any  gift,  bequest, 
or  devise,  in  or  under  the  will  of  William  Lambton,  late  of  Lambton  Hall  aforesaid, 
Esquire,  the  late  uncle  of  the  said  Susan  Mary  Ann  Lambton." 

Immediately  after  the  date  and  execution  of  the  marriage  articles,  the  marriage 
between  the  Respondents,  Mr.  and  Mrs.  Wharton,  was  solemnised. 

The  real  estate  of  Mr.  Wharton  shortly  afterwards  having  fallen  into  possession, 
by  the  deaths  of  the  two  preceding  tenants  for  life,  an  indenture  of  settlement,  bear- 
ing date  the  21st  of  August,! 793,  w\is,  in  pursuance  and  in  execution  of  the  articles, 
made  and  executed  by  General  John  Lambton  and  the  Respondents,  Mr.  and  Mrs. 
Wharton,  and  other  parties.  The  settlement  was  in  strict  conformity  with  the 
articles,  and  contained  a  clause  in  the  words  following  :  "  And  lastly,  the  said  John 
Wharton,  for  himself,  liis  heirs,  executors,  and  administrators,  and  for  the  said  Susan 
Mary  Ann,  his  wife,  doth  covenant,  promise,  and  agree  to  and  with  the  said  John 
Lambton,  his  executors,  administrators,  and  assigns,  by  these  presents,  that  he  tlie 
said  John  Wharton,  his  executors  or  administrators,  shall  and  will,  at  any  time 
hereafter,  at  the  request  and  expense  of  the  said  Jolm  Lambton,  his  executors,  ad- 
ministrators, or  assigns,  do  or  execute  any  act  that  [535]  shall  be  necessary  for  re- 
leasing or  disch.arging  all  and  every,  or  any  sum  or  sums  of  money,  which  the  said 
Susan  Mary  Ann,  his  wife,  or  the  said  John  Wharton  in  her  right,  "is  or  are  entitled 
to,  by  virtue  of  any  gift,  bequest,  or  devise,  in  or  under  the  will  of  the  said  William 
Lambton,  her  uncle." 

On  the  execution  of  thh  settlement,  the  sum  of  £15,000  was  paid  by  General  John 
Lambton  to  the  Respondent,  Mr.  Wharton,  according  to  tlie  agreement. 

General  John  Lambton  died  in  March,  1794,  without  having  revoked  or  altered 
the  bequest  of  £10,000  contained  in  his  will.  He  left  two  sons,  namely,  William 
Henry  Lambton,  his  eldest  son,  and  Ralph  .John  Lambton,  and  two  daughters,  namely, 
Jane  Dorothy  Lambton  and  the  Respondent,  Susan  Mary  Ann  Wliarton,  him  sur- 
viving: and  shortly  after  his  death,  William  Henry  Lambton  proved  his  will, 
together  with  the  several  codicils  thereto,   in  the  proper  Ecclesiastical  Court,   and 

197 


X  BLIGH  N.S.  DURHAM  V.   WHARTON  [1836] 

possessed  the  personal  estate,  and  entered  into  the  receipt  of  the  rents  and  profits  of 
the  real  estates  of  the  testator,  General  John  Lambton.  The  will  was  read  in  the 
presence  of  many  members  of  the  family,  including  tlie  trustees  of  the  marriage 
settlement  of  Mr.  and  Mrs.  Whaiton. 

William  Henry  Lambton  died  in  November,  1797,  leaving  the  Appellant,  then  a 
minor  (since  created  Earl  of  Durham),  his  only  son,  who  thereupon,  under  the  will 
of  General  John  Lambton,  became  entitled,  as  tenant  in  tail  in  possession,  to  the 
real  estates  thereby  devised,  and  which  had  been  charged  with  the  sum  of  £10,0(10  and 
interest,  in  favour  of  the  Respondent,  Mrs.  Wliarton,  and  her  children.  [536]  The 
Appellant,  upon  attaining  his  majority,  accordingly  entered  into  the  receipt  of  the 
rents  and  profits  thereof. 

There  was  issue  of  tlie  marriage  between  the  Respondents,  Mr.  and  Mrs.  Wharton, 
two  children  only,  namely,  Susan,  born  on  the  1st  of  April,  1792,  and  Margaret, 
born  on  tlie  3d  of  August,  1794.  Both  of  these  daughters  attained  their  ages  of 
twenty-one  yea.rs,  and  the  former  (Susan)  died  unmarried  and  intestate  in  May, 
1820,  and  letters  of  administration  of  her  goods,  chattels,  rights,  and  credits,  were 
granted  by  the  proper  Ecclesiastical  Court  to  her  father,  tlie  Respondent,  John 
Wharton,  who^  thereupon  became  entitled  to  all  the  share  and  interest  which  Susan 
Wliarton  might  have  in  the  said  sum  of  £10,000,  and  its  interest.  Miss  Margaret 
Wharton,  on  the  -id  of  August,  1815,  intermarried  with  the  Respondent,  Thomas 
Barrett  Lennard,  and  in  1818  died;  whereupon  Mr.  Thomas  Barrett  Lenn.ard  pro- 
cured to  be  granted  to^  him  by  the  proper  Ecclesiastical  Court,  letters  of  administra- 
tion of  the  goods,  chattels,  rights,  and  credits  of  his  late  wife,  Margaret  Lennard, 
and  he  thereby  became  entitled  to^  all  her  share  and  interest  (if  any)  in  the  said 
sum  of  £10,000,  and  its  interest. 

In  1824  Mr.  and  Mrs.  Wharton  claimed  the  legacy  of  £10,000,  with  interest, 
and  in  1829  filed  a  bill,  etc.  against  the  Appellant  to^  compel  the  payment;  alleging 
that  they  had  not  been  present  at  the  reading  of  the  will,  and  were  uninformed  and 
ignorant  of  the  bequest  until  application  was  made  to  them,  on  behalf  of  the  Appel- 
lant, to  release  the  legacy,  in  o<rder'  that  he^  might  make  a  good  title  to  the  estate, 
under  a  contract  for  sale  of  it  to  Lord  Eldon. 

[537]  The  Appellant,  the  Earl  of  Durham,  by  his  answer  to  the  bill,  admitted  that 
no  part  of  the  legacy  of  £10,000,  or  of  the  interest  thereon,  had  been  raised  or  paid, 
and  that  the  trusts  for  raising  and  paying  the  same  had  never  been  performed  or 
executed  ;  and,  by  way  of  defence,  he  insisted  (notwithstanding  the  articles  and 
marriage  settlement  and  the  trusts  created  by  the  General's  will)  that  the  £10,000 
bequeathed  by  the  General  was  satisfied  by  the  £15,000  paid  on  the  marriage  of  the 
Respondents,  Mr.  and  Mrs.  Wharton. 

The  other  Defendants  also'  put  in  their  answers  to  the  bill,  and  the  cause  being  at 
issue,  witnesses  were  examined.  The  agent  of  Lord  Durham  proved  that  upon 
application  to  Mr.  and  Mrs.  Wharton,  on  behalf  of  Lord  Durham,  to  obtain  a  release 
of  the  legacy,  they  appeared  to  be,  and  said  that  they  had  been,  ignorant  that  such 
a  legacy  had  been  bequeathed  by  the  will.  Publicatio'U  having  passed,  the  cause 
came  on  to-  be  heard  before  his  Honour  tlie  Vice-Chancellor,  on  the  21st  of  November, 
1832  :  and  on  the  26th  of  the  same  month  his  Honour  was  pleased,  by  his  decree,  t-i 
declare  (inter  alia),  that  the  Plaintiffs  (tlie  Respondents,  John  Wharton  and  Susan 
Mary  Ann,  his  wife,  in  her  right,  and  the  Respondent,  John  Wliarton,  as  the  admini- 
strator of  the  goods,  chattels,  and  credits  of  the  said  Susan  Wharton,  deceased,  and 
the  Defendant,  Thomas  Barret  Lennard,  the  administrator  of  the  goods,  cliattels,  and 
CI  edits  of  his  late  wife,  tlie  said  Margaret  Lennard,  deceased)  were,  under  and  by 
virtue  of  the  will  of  tlie  said  John  Lambton,  deceased,  the  testator  in  the  pleadings 
named,  entitled  to  have  the  sum  of  £10,000,  together  with  interest  thereon,  after 
the  rate  of  [538]  4  per  cent,  per  annum,  from  the  same  testator's  deatli,  raised  out  of 
the  same  testator's  freehold,  copyhold,  and  personal  estates  :  and  it  was  ordered  that 
it  should  be  referred  to  one'  of  tlie  Masters  of  the  Court  to  take  the  usual  accounts 
consequential  on  such  declaration  (5  Simons,  305.). 

Thei  Appellant  being  dissatisfied  witli  the  decree,  presented  a  petition  of  re- 
hearing and  appeal  to  the  Lord  Chancellor,  praying  that  tliei  decree  mighti  be  reversed  ; 
and  this  petition  coming  on  to  be  heard  before  the  Lord  Chancellor  on  the  29th  of 
July,    1834,   he.   on   the   5th   of  August   following,   ordered   and   decreed,   that  the 
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petition  should  be  dismissed,  and  the  decree  of  the  Vice-Chancelhir   iiftirnied  with 
costs  (3  M.  and  K.  472). 

After  the  decree  of  the  I^ord  Chancellor,  John  Ednioiid  Dowdeswell,  the  Master 
to  whom  the  cause  was  referred,  made  his  report,  tinding-  a  lar<je  sum  of  money 
to  be  due  from  the  Appellant  in  respect  of  the  princi])al  and  interest  of  the  legacy 
of  £10,000,  and  which  report  wasi  afterwards  confirmed  absolutely. 

From  the  decree  and  subsequent  orders  in  tlie  cause,  tlie  Appellant  presented  his 
petition  of  appeal  to  the  House  of  Lords,  prayinix  that  the  same  mijrht  be  reversed. 

For  the  Appellant,  Mr.  Bickersteth  and  Mr.  Pemljertoii. 

It  is  a  settled  rule  in  a.  Court  of  Eciuity,  tliat  a  legacy  given  by  a  father  to  a 
child  is  adeemed  by  a  portion  subseciuently  advanced  by  the  father  to  oi  upon  tlie 
marriage  of  such  child  ;  and  the  [539]  propriety  of  applying  such  rule  to  this  case 
is  confirmed  by  the  identity  of  the  sum  advanced  on  the  marriage  witJi  tlie  amount 
of  the  sum  which  tlie  testator  showed.  In'  his  will,  he  intended  tO'  l>e  the  amount  O'f 
his  daughter's  iiortion.  And  although  it  was  supposed  in  tlie  Court  btlow  that  the 
suniSi  did  not  precisely  correspond,  because  there  might  have  been  an  arrear  of 
interest  on  the  £5000  due  to  Mrs.  Wharton  at  tlie  time  of  her  marriage,  yet  when  it 
is  recollected  tliat,  under  the  will  of  William  Lambtoai,  no.  interest  was  payable  in 
respect  of  the  sum  of  £5000  until  Mrs.  Wharton  attained  the  age  of  twenty-one 
years,  or,  if  payable  at  all,  was  payable  to^  Iter  father,  John  Lambton,  for  her  main- 
tenaBce,  and  that  after  she  attained  that  age,  and  until  her  marriage,  she  resided  with 
her  father,  it  cannot  be  presumed  that  any  arrear  of  interest  was  due  to-  her  at  tliat 
time. 

Supposing  the  legacy  not  to  have  been  adeemed,  all  claim  to  tlie  interest,  which 
belongs  exclusively  toi  Mr.  Wharton,  is  barred  by  tlie  length  of  time  which  he  has  per- 
mitted tO'  elapse  without  bringing  it  foiward  ;  it  being,  as  it  is  submitted,  under  the 
circumstances,  impossible  to  attribute  ignorance  to  him  of  the  fact  of  such  bequest 
having  been  made. 

For  the  Uespondents,  Sir  W.  Home,  and  Mr.  Knight,  (and  Mr.  W.  Pole). 

The  language  of  the  marriage  articles  and  subsequent  settlement,  to  each  of 
which  General  Lambton  was  a.n  executing  party,  is  inconsistent  witli  tJie  existence  of 
any  intention  on  his  part  that  the  portion  of  £15,000,  expressed  as  it  was  to  be  in 
satisfaction  of  his  daughter's  claims  under  the  uncle's  will,  [540]  should  be  also  in 
satisfaction  of  a  legacy  under  General  Lambton's  own  will. 

The  legacy  of  £10,000  in  question  was  given  for  tlie  benefit  of  the  children  of  the 
Respondent,  Mrs.  AMiarton,  as  well  as  herself,  and  not  of  herself  only. 

The  trusts  of  the  marriage  articles  and  subsequent  settlement,  so  far  as  they  are  for 
the  benefit  of  any  issue  of  the  Respondent,  Mrs.  Wharton,  are  materially  different 
from  tlie  trusts  created  by  General  Lambton's  will  of  the  legacy  in  question,  for  the 
benefit  of  Mrs.  Wharton's  issue. 

Tlie  question  of  satisfaction  is  concluded  by  the  authority  of  liauqh  v.  Read  (1 
Ves.  jun.  257,  and  3  Bro.  C.  C.  192). 

If  the  delay  of  the  suit  could  be  material  in  a,  case  where  tfie  non-payment  of  a 
legacy  sued  for  is  admitted,  as  it  is  in  tliis  case,  and  where  all  presumjition  of  pay- 
ment is  necessarily  excluded,  the  delay  is  here  sufficiently  accounted  for  and  ex- 
plained.* 

Lord  Lyndhurst  (Aug.  19.  1836):  This  case  was  heard  before  Lord  Brouglia:ii. 
myself,  and  other  noble  lords.  The  facts  of  the  case  are  shortly  tliese: — William 
Lambton  by  his  will  bequeathed  to-  his  niece,  Susan  Lambton,  a  legacy  of  £5000 
charged  with  other  legacies  upon  his  real  estate,  whick  he  devised  to  his  brother 
General  Laml  ton,  the  father  of  Susan  Lambton.  General  Lambton  by  his  will, 
[541]  bequeathed  £10,000  to  his  daughter,  Susan  Lambton,  who  after  tJie  date  of 
that  will  married  the  Resiiondent,  Mr.  Wliarton.  Upon  the  occasion  of  her  mar- 
riage, General  Lambton  gave  a  marriage  portion  of  .£15,000  toi  his  daughter;  and  in 


*  The  argument  here  given'  consists  only  of  the  reasons  in  the  printed  cases. 
Tlie  full  argument  and  authorities  (to  which  little  was  added  in  the  House  of  Lords) 
are  to  be  found  in  the  reports  of  the  case  in  the  Court  of  Chancer^'.  Tliei  only 
material  cases  cited  in  addition  were  I'latt  v.  I'hitf,  3  Sim.  503,  Wcail'v.  Rice,  2  R. 
and  M.  251. 
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the  instrument  executed  upon  that  occasion,  it  is  agreed  and  declared  that  the 
marriage  portion  was  given  as  satisfaction  of  all  sums  to  which  Susan  Lanibton 
was  entitled  under  the  will  of  her  uncle,  William  Lambton.  The  question  is,  whether 
that  marriage  portion  is  to  be  taken  as  a,  satisfaction  not  only  of  the  sum  to  which 
she  was  entitled  under  tlie  will  of  her  uncle,  but  also'  as  a  satisfaction  or  ademption 
of  the  legacy  beipieathed  to  her  by  the  will  of  her  father — whether  in  addition  tO'  the 
marriage  portion  of  £15,000  Mrs.  Wharton  is  entitled  to  the  legacy  of  £10,000  under 
her  father's  will. 

It  appears  that  General  Lajnbton  died  in  tlie  year  1794,  and  no  claim  to  this 
legacy  was  made  until  the  year  1826,  a  period  of  32  years.  It  is  alleged,  on  tlie  part 
of  Mr.  and  Mrs.  Wharton,  that  they  were  whoUy  unacquainted  with  the  fact,  that  any 
legacy  had  been  bequeathed  to  Mrs.  Wharton,  or  that  she  had  any  cLaim  to  any  legacy 
under  her  father's  will.  Xow  it  is  proved  that,  immediately  after  the  death  of 
General  Lambton,  his  will  was  read  in  Lambton  Hall,  in  tlie  presence  of  William 
Henry  Lambton,  Mrs.  Wliarton's  brother,  tlie  sole  executor  of  General  Lambton  ; 
in  the  presence  of  Ralph  John  Lambton,  another  ol  her  brotliers,  and  who  was  one  of 
the  trustees  of  the  settlement  made  upon  her  marriage ;  and  also  in  the  presence  of 
Dorothy  Lambton,  her  sister,  who  took  a  legacy  of  £10,000  under  tlie  will.  Under 
these  circumstances  it  appears  to  me  extraordinary'  that  Mrs.  Wharton  [542]  should 
have  had  no  knowledge  of  any  legacy  having  been  bequeathed  to  her  by  her  father's 
will.  It  is  the  more  extraordinary  as,  upon  a  recent  occasion,  she  stated,  that  she 
considered  herself  tlie  favourite  child  of  her  father,  and  thought  it  probable  that  she 
should  have  a  legacy  under  his  will.  This  would  naturally  have  led  her  to  enquiry  ; 
and  it  appears  highly  improbable  under  such  circumstances  (this  family  living  on 
good  terms  togetlier,  and  Dorothy  Lambton  herself  taking  a  legacy  of  £10.000)  that  it 
should  never  have  come  tO'  tlie  knowledge  of  Mrs.  Wliarton,  a  sister  of  the  parties, 
that  she  had  been  mentioned  in  the  will,  and  that  a  legacy  oi  £10,000  had  been 
bequeathed  to  her. 

But  there  is  some  evidence  which  has  been  insisted  on  for  the  purpose  of  leading 
to  the  conclusion,  that,  in  truth,  Mrs.  Wharton  had  no  knowledge  of  this  legacy.  It 
appears  that  Lord  Durham  was  desirous  of  selling  a  part  of  the  property  on  which 
this  legacy  was  charged,  and  he  entered  into  a  trejity  for  that  purpose  with  Lord 
EldoD.  Lord  Eldon  required  an  indemnity  against  any  claim  which  might  arise  to 
this  legacy  ;  in  consequence  of  which.  Mr.  Ward  (who  was  the  solicitor  of  Lord 
Durham)  waited  upon  Mr.  and  Mrs.  Wliarton,  at  Morton  House,  and  liad  a  conver- 
sation with  them  on  the  subject  of  the  legacy,  and  in  the  course  of  that  conversation, 
]Mi-s.  Wharton  stated,  that  she  had  never  heard  tliat  she  w-as  entitled  to>  a  legacy  under 
her  father's  will.  Now  this  statement  of  Mrs.  Wharton  has  been  insisted  upon  as 
evidence  in  this  cause,  that  Mrs.  ^^^larton  was  ignortint  of  the  fact  in  question  ;  but 
after  having  considered  tlie  point  fully,  I  cannot  bring  m3'self  to  the  conclusion  that 
any  thing  stated  by  Mrs.  Wliarton,  wlio  [543]  is  a.  claimant  and  party  in  the  cause, 
can  be  made  use  of  as  evidence  in  her  favour,  although  addressed  to  ihe  agent  of  Lord 
Durham,  for  that  is  the  circumstance  which,  as  it  has  been  argued,  makes  it  evidence. 
But  the  fact  is  immaterial.  The  declaration  of  a  claimant  and  party  in  the  cause, 
tO'  whomsoever  made,  cannot  be  received  in  evidence,  nor  influence  the  judgment  of 
the  Court,  and  all  tlie  presumptions  are  most  strongly  in  favour  of  the  conclusion, 
that  it  must  have  been  known  to  Mrs.  Wharton  at  the  time  or  recently  after  the  time 
of  the  death  of  General  Lambton,  that  she  had  been  mentioned  in  his  will,  and  tlial  a 
legacy  of  £10.000  had  been  liequeathed  to  lier  by  that  will.  Whatever  inference 
therefore  in  point  of  law  can  be  drawn  from  tlie  facts  as  proved,  must,  in  my  appre- 
hension, Ije  adverse  to  the  cl.aim  of  Mr.  and  Mrs.  \Miarton. 

Another  point  made  in  the  argument  was,  that  the  amount  of  the  two  sums  given 
by  tlie  wills  did  not  correspond  with  tlie  portion  given  by  the  settlement.  The  legacy 
left  by  William  Lambton  amounted  to^  £5000,  tlie  legacy  bequeathed  by  General 
Lambton  to  Mrs.  Wharton  amounted  to  £10,000,  tliose  two  sums  together  makinar 
£15,000  ;  on  the  other  hand,  the  marriage  portion  amounted  to  £15,000.  But  then 
it  was  argued  that  in  addition  to  the  legacy  of  £5000  there  was  an  arrear  of  interest 
due  upon  it  at  the  time  when  the  marriage  portion  was  given,  amounting  to  upwards 
of  £2000,  so  that  tlie  sum  on  the  one  side  would  ha.ve  been  in  the  whole  £17,000  and 
upwards,  and  the  sum  on  the  other  side  £15,000.     Now,  assuming  those  facts  to  lie 
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as  it  is  iiUetred  and  argued,  still  it  does  not  appear  to  lue  that  the}-  at  all  affect  this 
case.  It  is  [544]  not  necessary,  in  order  tO'  raise  tlie  question  of  ademption,  that  the 
sums  should  exactly  correspond.  There  are  many  cases  in  the  books,  some  of  which 
■were  cited  in  the  course  ol  the  ai-gument  at  the  bar,  where  the  proportional  difference 
was  much  greater  than  it  is  contended  that  it  was  in  the  present  case.  But  in  truth 
there  is  no  evidence  in  this  cause  to  show  that  any  arrear  of  interest  was  due ;  and 
after  a  lapse  of  30  years  we  cannot,  under  the  circumstances  of  the  case,  presume 
that  any  such  arrear  existed  at  tlie  time. 

But  then  it  was  further  argued,  tiiat  the  limitations  under  the  will  are  widely 
different  from  tlie  limitations  under  the  settlement,  and  tliat  such  difference  would 
prevent  the  application  of  the  principle  of  ademption  to  this  case ;  and,  indeed,  that 
doctrine  was  alluded  to  in  the  judgment  of  the  VicfrChancellor  ;  but  I  apprehend 
that  such  a  circumstance  will  not  prevent  the  application  of  the  principle  of  ademp- 
tion, and  that  the  authorities  are  all  the  otlier  way.  In  the  case  of  Trimmer  v. 
Bayne  (7  Ves.  508),  which  was  cited  in  tlie  course  of  the  argument.  Lord  Eldon 
expresses  himself  in  these  terms:  "  The  Court  does  not  enquire  whether  the  portion 
by  the  will  is  entirely  and  absolutely  to  the  child  ;  or  what  is  afterwards  advanced  in 
this  form,  a  settlement  upon  marriage,  which  not  being  a  performance  of  a  covenant 
or  satisfaction  of  a  debt,  yet  is  a  presumed  satisfaction  of  the  intended  portion." 
And  in  another  case  of  Baugh  v.  Reid  (3  B.  C.  C.  191 ;  1  Ves.  jun.  257.)  (which  was 
cited  for  another  purpose),  this  point  having  been  insisted  on  in  the  argument.  Lord 
Thurlow  expressed  himself  in  these  [545]  terms  :  "  Upon  the  maiTiage  of  his  daughter 
he  transfers  part  of  that  specific  sum  so  mentioned.  I  agree  to  different  uses  ;  yet  I 
doubt  whether,  though  not  to  the  same  uses,  it  will  not  operate  as  an  ademption,  if 
not  a  satisfaction,  being  given  as  an  advancement  upon  marriage." 

But  there  is  a  case  of  Monck  v.  Lord  Monck  (1  Ball,  and  Be.  298),  decided  by  Lord 
Redesdale,  which  is  directly  in  point.  Lord  Redesdale  says,  "  It  was  pressed  upon  me 
by  the  counsel  for  the  Plaintiff  that  the  variance  in  the  provision  by  the  settlement  and 
the  wiU  distinguished  this  case.  That  is  a  circumstance  which  may  avail  to  prove 
it  not  to  be  in  satisfaction  of  a  debt  or  covenant,  but  never  of  a  legacy  given  as  ;' 
provision.  This  distinction  was  taken  by  Lord  Hardwioke  in  the  case  of  Clarke  v. 
Sewell  (3  Atkyns,  98) ;  and  in  Trimmer  v.  Bayne  (1  Ball  and  Be.  298),  this  doctrine 
is  recognised  by  Lord  Eldon,  wherein  he  states  the  question  tO'  be  whetlier,  the  limita- 
tions being  difi'erent,  it  was  an  ademption,  and  lays  down  this  rule,  that  where  a 
parent  or  person  in  loco  parentis  gives  a  legacy  as  a  portion,  and  afterwards,  upon 
marriage  or  any  otlier  occasion  calling  for  it,  advances  in  the  nature  of  a  portion  to 
that  child,  that  will  amount  to  an  ademption  of  the  gift  by  will ;  and  this  Court  will 
presume  he  meant  to  satisfy  the  one  by  the  other." 

The  same  point  was  expressly  decided  in  Piatt  v.  Piatt  (3  Sim.  503)  by  the  present 
Vice-Chancellor,  who  observed,  "  although  there  is  a  material  difference  between  the 
provision  made  by  the  will  and  the  provision  under  the  settlement,  still  the  one  is  a 
satisfaction  of  the  other."  So  that  the  question  [546]  was  raised  and  presented  to 
the  mind  of  the  Vice-ChanceUor,  and  tlie  Vice-Chancellor  decided  in  favour  of  tlie 
ademption.  I  conceive,  therefore,  that  the  circumstance  of  the  limitations  being 
different  does  not  in  this  instance  prevent  the  application  of  the  principle  of 
ademption. 

Another  point  raised  was  this, — that  by  the  terms  of  the  settlement  the  i;  15,000 
was  to  be  in  satisfaction  of  all  that  Mrs.  Wliarton  was  entitled  to-  under  the  will  of 
her  uncle  William  Lambton;  and  it  was  therefore  contended,  that  as  this  provision 
was  stated  to  be  in  satisfaction  of  a  debt  due  by  General  Lambton,  that  it  could  not 
iUso  be  taken  to  be  in  satisfaction  or  ademptilon  of  what  she  othei-wise  would  be 
entitled  to  under  the  will.  I  have  never  felt  the  force  of  that  argument.  It  was 
necessary,  as  far  as  related  to  the  debt,  that  the  provision  in  satisfaction  of  it  should 
be  in  terms  expressed;  but  as  far  as  related  to  the  provision  by  the  will  it  was  not 
necessary,  because  that  effect  is  produced  by  tlie  operation  of  law. 

But  the  case  of  Baugh  v.  Reatl  (Ante,  p.  544)  was  cited  as.  an  authority  for  this 
doctrine  distinctly  in  point.  That  case  is  reported  both  in  Brown's  Reports  and  in 
Vesey ;  the  best  report  is  in  Vesey.  It  does  not  appear  however  to  me,  after  caref ully 
considering  tliat  case,  that  it  supports  the  position  for  which  it  was  cited.  In  tha"t 
case,  by  the  terms  of  the  will,  tlie  legacy  given  was  in  satisfaction  of  a.  debt  due  under 
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the  settlement  made  on  the  marriage  of  the  testator.  As  far  as  related  to  the  portion, 
a  portion  of  £5000,  and  in  the  instrument  by  whicli  tlie  portion  was  treated,  there 
was  a  covenant  on  the  part  of  the  daugliter,  tlnit  she  •would,  when  she  [547]  came  to 
the  age  of  twenty-three,  assign  the  sum  tliat  she  was  entitled  to  under  tlie  will  of  her 
grandfather.  These  circumstances  are  widely  different  from  tliose  of  the  present 
ca^e.  But  it  was  not  with  reference  to>  tliese  circumstances',  as  I  collect  from  the 
different  parts  of  the  report,  that  Lord  Thurlow  decided  that  case ;  he  decided  that 
case  with  reference  to  the  nature  of  the  fund  out  of  which  the  legacy  was  to  be  paid. 
That  is  to  be  collected  from  many  parts  of  the  report,  and  is  also  con- 
firmed by  the  concluding  passage,  in  which  Lord  Thurlow  says,  "  it  iw 
impossible  to  say  this  is  either  a  satisfaction  or  an  ademption.  It  is  not  express 
enougli.  I  think  tlie  father  intended  to  give  tliis  right  to  a  sum  expected  to 
accumulate  before  his  deatli  by  tlie  addition  of  all  these  sums  at  least,  if  not  of  others  ; 
therefore  it  does  not  come  up  to  tliat  point  which  I  should  liave  thought  it  reached," 
(that  was  witli  respect  to  tlie  ademption,)  and  perhaps  have  been  wrong  in  so  thinking, 
if  it  liad  been  a  certain  sum  distributed  in  certain  proportions."  Sucli  are  the 
grounds  on  which  that  case  was  dSecided.  They  have  no  application  to  the  present 
question. 

I  have  now  stated  the  various  objections  urged  at  the  bar  for  tlje  j)urpose  of 
leading  your  Lordships  to  the  conclusion  tJiat  the  general  rule  of  ademption  could 
not  be  applied  to  tiie  present  case.  It  appears  to  me  that  none  of  them  are  sufficient 
for  that  purpose,  and  that  the  general  rule  of  law  ought  in  this  instance  to  prevail. 

I  am,  therefore,  of  opinion  that  the  judgment  ought  to  be  reversed. 

Judgment  reversed  without  costs. 


[548]  ENGLAND. 

(Court  of  Chancery.) 

EDWARD  OARTELEY.— Appellant;  SARAH  HAUGHTON  PASHELLER, 

and  others, — Respondents. 

[Mews'  Dig.  vi.  1529:  x.  605;  xi.  1241,  12i7.  S.  C,  4  CI.  and  F.  207.  Discussed 
in  Rouse  v.  Bradford  Banking  Co.  (1894)  A.C.  586,  where  the  principal  authori- 
ties are  collected.] 

In  1810,  R.  and  S.,  who  carried  on  business  in  co-partnership  under  the  firm  of 
R.  and  Co.,  borrowed  of  0.,  the  father-in-law  of  R.,  £10,000,  for  which  sum 
0.  accepted  four  bills  drawm  by  R.  and  S.  in  tlie  name  of  their  firm ;  and  to 
secure  the  repayment  of  the  monies  which  should  be  paid  by  0.  upon  the 
acceptances,  R.  and  S.  in  1811  and  1812  executed  to  0.  four  joint  and  several 
bonds  in  the  penal  sums  of  £5000  each,  with  conditions  to  be  void,  if  R. 
and  S.,  their  heirs,  etc.,  should  pay  tO'  0.,  his  executors,  etc.,  as  to-  two 
of  the  bonds  on  or  before  the  15th  of  October  1817,  and  as  tO'  the  remaining 
twO'  of  the  bonds  on  or  before  the  15th  of  January  1818,  all  such  sums  of  money 
as  0.,  his  executors,  etc.,  should  have  paid  on  account  of  the  bills,  with 
interest,  etc.  The  amount  due  upon  the  biUs  was  afterwards  paid  by  0.,  to 
whom  credit  in  account  for  £10,000  was  given  by  R.  and  S.,  and  the  interest 
paid  thereon. 

In  November  1814,  S.  died,  having  made  his  will  and  appointed  executors.  In 
May  1815,  according  to  a  provision  in  the  articles  of  partnership,  the  ac- 
counts were  made  up,  the  stock,  etc.,  valued,  and  the  partnership  dissolved, 
of  which  notice  was  given  in  the  London  Gazette;  and  shortly  afterwards  R. 
contracted  a  new  partnership  wath  K.,  another  son-in-law  of  O.,  which  was 
carried  on  and  continued  in  the  firm  of  R.  and  Co. 

In  June  1815,  a  deed  between  tlie  executors  of  S.,  and  R.  and  K.  his  new  partner, 
was  executed,  by  wliich  it  was  recited  tliat  it  had  been  agreed  that  R.  sliould 
be  entitled  to  all  the  outstanding  debts  and  effects  of  the  late  firm  of  R.  and 
S.,  upon  paying  to  the  executors  of  S.  £3085,  and  securing  the  further  pay- 
ment of  £49,622  with  interest  from  tlie  1st  of  May  last,  and  indemnifying 
them  against  all  outstanding  debts  and  engagements  of  the  firm  specified  in 
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11.  schedule;  and  thereupon  R.  covenanted  to  assign  the  debts  of  the  old  finii 
to  trustees  to  secure  the  payment  of  promissory  notes  given  by  R.  and  K.  to 
the  executors  of  S.  ;  and  11.  and  K.  covenanted  to  execute  [549]  and  delivei- 
to  the  executors  of  S.  a  bond  in  the  penalty  of  £150,000  conditioned  for  the 
payment  of  the  outstanding  debts  of  tlie  old  firm  of  R.  and  Co.,  and  to  in- 
demnify the  executors  against  all  claims.     Among  the  debts  contained  in  the 
schedule  was  the  one  due  to  0.  of   £10,000.     The  sums,  as  stipulated  by  the 
deed,  were  afterwards  paid  to  the  executors,  and  R.  and  K.  carried  on  tlio 
business  in  partnership,  under  the  name  of  the  old  firm,  from  that  time  until 
1826.  delivering  accounts  annually  to  O.,  i,n  which  they  credited  him  with 
the  debt  of  £10,000  and  paid  the  interest  upon  it,  with  which  he  was  debited 
in  the  accounts.     These  accounts  included,  also,  and  without  distinction,  a 
loan  of  £17,000  stock,  which  had  been  made  by  0.  to  R.  and  K.,  with  the 
dividends  thereon,  and  payments  made  in  respect  of  the  dividends. 
In  1817  0.  agreed  with  R.  and  K.  to  leave  the  £10,000  in  their  hands  for  three 
years  longer.     Towards  the  expiration  of  tliis  term  of  three  years,  O.,  in  a 
letter  dated  in  1820,  addressed  to  R.  and  K.,  expressed  himself  as  follows: 
"  The  bonds  of  tlie  ho'use  which  were  granted  to  me  in  1811  and  1812,  pay- 
able in  six  years,  and  the  payment  of  which  was  suspended  for  three  years 
longer,  in  consequence  of  my  engagement  in   1817,  will  become  due  on  the 
15th  of  October  and   15tJi  January  next,  at  which  period  I  hope  it  will  be 
convenient  to  the  house  to  discharge  tliem."     Upon  application  by  R.  and  K. 
for  furtlier  time,  O.,  by  letter  on  the  5th  October  1820,  replied,  "  that  it  would 
not  be  convenient  to  him  to  enter  into  any  new  engagement  for  continuing 
the  advance  of  £10,000  beyond  the  term  of  his  former  agreement."     But  upon 
a  renewed  application,  O.,  by  letter  on  the  14th  October  1820,  after  noticing 
a  proposal  made  on  behalf  of  his  son  (a  clerk  in  tlie  house  of  R.  and  K.)  says. 
"  I  shall  be  happy  to  wait  twelve  months  (tlie  time  you  require)  in  order  to 
receive  such  a  proposal,"  etc.     It  appeared  also  by  the  correspondence  that 
tlie  firm  of  R.  and  K.  were  occasionally  under  pecuniary  embarrassment. 
In  1823,  0.  having  required  further  security  for  his  debt,  it  was  suggested  by 
his  solicitor  that  notice  should  be  given  to^  tlie  executors  of  S. ;  but  upon  the 
representation  of  R.  and  K.,  that  such  notice  would  liave  the  effect  of  bringing 
an  immediate  demand  upon  them,  and  an  opinion  given  by  counsel,  that  the 
taking  a  collateral  security  from  R.  and  K.,  provided  no  further  time  were 
given  to  them,  would  not  discharge  tlie  estate  of  S.,  the  security  was  effected 
accordingly  on  the  18th  December  1823,  and  no  notice  was  given. 
[550]  In  1826  R.  died,  not  leaving  (as  his  executors  alleged)  assets  to  pay  the 
debt.     K.  also  alleged  that  he  was  unable  to  pay  it.     Under  these  circum- 
stances, held,  that  the  estate  of  S.  was  discharged. 

By  articles  of  agreement,  dated  tlie  1st  of  January,  1810,  George  Reid,  and  the 
Reverend  Philip  Castel  Sherard,  agreed  to  carry  on  the  business  of  West  India 
merchants  in  co-partnership  together,  under  the  firm  of  George  Reid  and  Company, 
for  a  term  of  seven  years,  determinable  on  the  1st  of  May  which  should  next  happen 
after  the  deatli  of  either  of  the  partners  during  tlie  term ;  and  it  was  by  the  articles 
stipulated  that  if  such  event  should  happen  the  accounts  of  the  co-partnership 
business  should  be  made  up  to  that  day.  and  tlie  co-partnership  stock  and  effects 
should  be  valued  as  therein  mentioned. 

On  the  12th  of  July,  1811,  Sir  Charles  Oakeley,  Baronet,  who  was  the  father-in- 
law  of  George  Reid,  accepted  four  bills  of  exchange  for  £2500  each,  drawn  upon 
him  by  George  Reid  and  Philip  Castel  Sherard,  under  tlie  firm  of  George  Reid  and 
Company,  and  payable  to  tJieir  order  three  months  after  the  dates  thereof;  and  for 
the  purpose  of  securing  to  Sir  Charles  Oakeley  tlie  repayment  of  all  such  suras  of 
money  as  lie  should  become  liable  tO'  pay,  and  should  actually  pay  in  respect  of  tlie 
said  four  bills  of  exchange,  George  Reid  and  Philip  Castel  Sherard,  on  tlie  same 
day,  executed  to  Sir  Charles  Oakeley  four  joint  and  several  bonds,  in  the  penal  sum 
of  £5000  each,  witli  conditions  for  making  tlie  same  void  if  George  Reid  and  Philip 
Castel  Sherard,  their  heirs,  executors,  or  administrators,  should  pay  or  cause  to  be 
paid  to  Sir  Charles  [551]  Oakeley,  his  executors  or  administrators,  as  to  two  of  such 
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bonds,  on  or  before  the  15th  of  October,  1817,  and  as  to  the  other  two  of  such  bonds, 
on  or  before  the  15th  of  January,  1818,  all  such  sums  of  money  as  Sir  Charlee 
Oakeley,  his  executors  or  administrators,  should  have  paid  in  honour  and  discharge, 
or  on  account  of  the  said  bills  of  exchange  so  drawn  upon  and  accepted  by  him  as 
aforesaid,  or  in  honour  and  discharge,  or  on  account  of  any  renewed  or  other  bill  or 
bills,  note  or  notes  (if  any),  which  should  be  drawn  upon  and  accepted  by  Sir  Charles 
Oakeley,  at  tlie  request  or  on  account  of  George  Reid  and  Company,  in  lieu  of  the 
said  biUs  of  exchange,  or  any  of  them,  together  witli  interest  on  such  sum  or  sums 
of  money  at  the  rate  of  5  per  cent,  per  annum,  to  be  computed  from  the  respective 
times  of  paying  the  same. 

The  four  bills  of  exchange  were  negotiated,  and  Sir  Charles  Oakeley  paid  or 
satisfied  them,  as  they  respectively  became  due,  to  the  amount  in  the  whole  of 
£10,000,  whereby  tliat  sum  became  due  to  him  from  George  Reid  and  P.  C.  Sherard, 
upon  tlie  security  of  the  bonds,  payable  at  tlie  times  therein  mentioned,  and  George 
Reid  and  P.  C.  Sherard  gave  Sir  Charles  Oakeley  credit  in  account  for  the  sum  of 
£10,000,  and  paid  him  tlie  interest  tliereon. 

In  November,  1814,  P.  C.  Sherard  died,  having  previously  made  his  last  will  and 
testament,  dated  the  24th  of  August,  1809,  and  thereby  appointed  his  three  brothers 
therein  named  executors  thereof  ;  but  the  testator,  by  two  codicils  to  his  will,  revoked 
the  appointment  of  two  of  his  brothers,  and  appointed  his  widow,  the  Respondent, 
and  Sir  Simon  [552]  Haugliton  Clarke,  in  tlie  stead  of  two  of  his  said  brothers,  to 
be  trustees  and  executors  of  his  will  and  codicils,  together  with  his  brother,  the  Rev. 
George  Sherard ;  and  the  Respondent,  and  Sir  Simon  Haughton  Clarke,  and  George 
Sherard,  shortly  after  the  death  of  the  testator,  Philip  Castel  Sherard,  proved  his 
wiU  and  codicils  in  the  proper  Ecclesiastical  Court. 

George  Reid,  as  the  surviving  partner  of  the  firm  of  George  Reid  and  Company, 
continued  to  carry  on  the  co-partnership  business  until  the  1st  of  May,  1815,  when, 
by  the  articles,  the  same  became  determined,  notice  whereof  was  published  in  the 
London  Gazette.  Shortly  afterwards,  and  before  either  of  the  bonds  became  payable, 
George  Reid  entered  into  co-partnership  in  the  said  business  with  Roger  Kynaston, 
who  was  also  a  son-in-law  of  Sir  Charles  Oakeley.  The  accounts  of  the  co-partnership 
between  George  Reid  and  the  testator,  Philip  Castel  Sherard,  were,  pursuant  to  the 
articles  of  agreement,  made  up  by  George  Reid  to  the  1st  of  May,  1815,  and  the 
partnership  stock  and  effects  valued  in  manner  prescribed  by  the  articles. 

By  articles  of  agreement  dated  the  8tli  of  June,  1815,  and  made  between  George 
Reid  of  the  first  part,  and  the  Respondent,  then  Sarah  Haughton  Sherard,  Sir  Simon 
Haughton  Clarke,  and  George  Sherard.  as  such  executors  as  aforesaid,  of  the  second 
part,  and  Roger  Kynaston  of  the  third  part,  after  reciting  that  it  had  been  agreed  that 
the  said  George  Reid  should  be  entitled  to  all  the  outstanding  debts  and  effects  of  the 
co-partnership  of  Reid  and  Company,  (except  certain  debts  tlierein  mentioned),  upon 
paying  to  the  Respondent,  and  [553]  Sir  Simon  Haughton  Clarke  and  George  Sherard, 
as  the  executors  of  Philip  Castel  Sherard,  the  sum  of  £.3805  5s.  8d.,  and  securing  to 
them  the  sum  of  £49,622  16s.  6d.,  witli  interest  from  tlie  Istof  May  then  last,  and 
indemnifying  the  said  executors  from  all  the  outstanding  debts  and  engagements 
of  the  co-partnership  specified  in  the  first  schedule  thereunder  written,  by  the  joint 
and  several  bonds  of  George  Reid  and  Roger  Kynaston,  in  the  penalty  of  £150,000 : 
It  was  witnessed  that  George  Reid  did  thereby  covenant  and  agree  with  the  Re^ 
spondent,  and  Sir  Simon  Hanghton  Clarke  and  George  Sherard,  that  he  would, 
as  soon  as  conveniently  might  be,  assign,  transfer,  and  set  over  all  the  debts  specified 
in  the  second  schedule  to  the  said  agreement,  unto  two  trustees,  to  be  named  by  both 
parties  as  therein  mentioned,  for  securing  the  payment  of  the  promissory  notes 
therein  mentioned  to  be  given  by  George  Reid  and  Roger  Kynaston,  for  the  payment 
so  to  be  made  to  the  Respondent,  and  Sir  Simon  Haughton  Clarke  and  George 
Sherard,  as  such  executors  as  aforesaid,  and  after  payment  thereof,  in  trust  for 
George  Reid,  his  executors,  administrators,  and  assigns  ;  and  George  Reid  and  Roger 
Kynaston  did  thereby  covenant  and  agree  witli  the  Respondent,  and  Sir  Simon 
Haughton  Clarke  and  George  Sherard,  as  such  executors,  that  they  would,  after  the 
execution  of  the  said  agreement,  execute  and  deliver  to  the  Respondent,  and  Sir 
Simon  Haughton  Clarke  and  George  Sherard,  as  such  executors,  a  good  and  sufficient 
bond  in  the  penalty  of  £150,000,  conditioned  for  the  payment  and  satisfaction  of 
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the  outstanding  debts  and  engagements  of  the  co-par1>[554]-uei'8hip  of  Reid  and 
Company,  specified  in  the  first  schedule  to  the  agreement,  and  also'  against  all  debts 
due  in  respect  to  the  ships  belonging  to  the  co-partnership,  and  for  indemnifying  the 
Respondent,  and  Sir  Simon  Haughton  Clarke  and  George  Sherard,  as  sucli  executors, 
against  all  claims  in  respect  thereof. 

The  first  schedule  to  tlie  agreement  contained,  amongst  other  particulars,  tlie 
following  entry,  "  Sir  C.  Oakly,  £10,000." 

The  promissory  notes  agreed  to  be  given  by  George  Reid  and  Roger  Kynaston 
were  accordingly  given,  and  afterwards  paid  and  satisfied,  but  the  bond  of  in- 
demnity from  George  Reid  and  Roger  Kynaston  was  never  given  to  the  executors  of 
Philip  Castel  Sherard,  nor  was  any  other  instrument  prepared  or  executed  in  pur- 
suance of  the  provisions  of  the  agreement. 

George  Reid  and  Roger  Kraaston  continued  the  business  under  the  same  firm 
of  George  Reid  and  Company,  in  partnership  together,  until  the  year  1826,  when 
George  Reid  died.  They  adojited  the  debt  of  £10,000  due  to  Sir  Charles  Oakeley 
(which  they  had  by  the  last  mentioned  articles  of  agreement  undertaken  to  bear), 
and  gave  Sir  Charles  Oakele}'  credit  for  it  in  account,  and  paid  him  interest  thereon. 

Sir  Charles  Oakeley  was  in  frequent  communication  with  George  Reid  and 
Roger  Kynaston,  and  his  son  the  Appellant,  Edward  Oakeley,  was  a  clerk  in  their 
house.  Annual  accounts  were  made  out  by  George  Reid  and  Roger  Kynaston,  and 
transmitted  to  Sir  Charles  Oakeley,  in  which  he  was  credited  with  the  sum  of 
£10,000,  and  tlie  [555]  interest  thereon,  and  debited  with  payments  which  they  made 
for  tlie  interest.  He  accommodated  them  with  a  further  loan  of  about  £17,000 
stock,  and  the  same  annual  accounts^  comprised  this  sum  and  the  dividends  which 
became  due  to<  him  in  respect  tliereof,  and  the  payments  which  they  made  for  such 
dividends. 

In  October,  1817,  John  Paslieller  and  the  Respondent  intermarried. 

In  the  year  1818  George  Sherard  died,  leaving  the  Respondent  and  Sir  Simon 
Haughton  Clarke,  his  co-executors,  him  sui-viving. 

In  tlie  year  1815  a  suit  in  Chancery  (Sherard!  v.  Sherard,)  was  instituted  by  some 
of  the  legatees  of  Philip  Castel  Sherard,  against  his  representatives  for  the  administra- 
tion of  his  estate,  and  on  the  26th  of  February,  1818,  a  decree  was  pronounced  in 
that  suit,  referring  it  to  the  Master  to  take  the  usual  accounts  of  his  assets  and  of  his 
debts;  and  advertisements  were  published  in  the  usual  manner,  calling  upon  his 
creditors  to  come  in  and  prove  their  debts  under  the  decree. 

In  the  year  1817  some  arrangement,  or  understanding,  took  place  or  was  pro- 
posed between  Sir  Charles  Oakeley,  and  George  Reid  and  Roger  Kynaston,  with 
reference  to^  tlie  Appellant  becoming  a  partner  in,  or  forming  some  other  connexion 
with  tlieir  house  of  business.  The  particulars  of  this  arrangement  appear  only 
from  occasional  passages  in  the  correspondence.  It  appears  also  from  the  corre^ 
spondence,  that  about  the  same  time  Sir  Charles  Oakeley  agreed  witli  George  Reid 
and  Roger  Kynaston,  or  engaged  and  consented,  at  tlieir  request,  to  allow  tlie  sum 
of  £10,000  to  re-[556]-main  in  their  hands,  and  not  to  call  on  them  for  payment 
tliereof  for  a  period  of  three  years.  Tliis  agreement  or  engagement  was  not  com- 
municated or  known  to  the  executors  of  Philip  Castel  Sherard. 

Towards  the  expiration  of  this  term  of  three  years.  Sir  Charles  Oakeley,  in  a 
letter  to  Roger  Kynaston,  dated  the  IStli  day  of  September,  1820,  expressed  himself  as 
follows:  "  The  bonds  of  the  house  which  were  granted  to  me  in  1811  and  12,  pay- 
able in  six  years,  and  the  payment  of  which  was  suspended  for  three  years  longer,  in 
consequence  of  my  engagement  in  1817,  will  become  due  on  the  15tli  of  October  and 
15th  January  next,  at  which  period  I  hope  it  will  be  convenient  to  the  house  to  dis- 
charge them." 

Roger  Kynaston,  on  behalf  of  himself  and  George  Reid,  requested  Sir  Charles 
Oakeley  to  allow  the  sum  of  £10,000  to  remain  longer  in  their  hands;  and  he  at 
first  declined  so  to  do,  and  in  a  letter  to  Roger  Kynaston,  dated  the  5th  of  October, 
1820,  after  mentioning  to  the  effect  that  he  was  desirous  of  placing  his  property  on 
real  or  Government  securities,  he  expressed  himself  with  reference  to  the  sum  of 
£10,000  as  follows:  "Under  the  circumstances  above  stated,  I  must  candidly  con- 
fess to  you  tliat  it  would  not  be  convenient  to  me  to  enter  into  any  new  engagements 
for  continuing  the  advance  of  £10,000  beyond  the  term  of  my  former  agreement." 

205 


X  BLIGH  N.S.  OAKELEY  V.  PASHELLER  [1836] 

Further  applications  were  made  by  Roger  Kyiiaston,  on  behalf  of  himself  and 
George  Reid,  tO'  Sir  Charles  Oakeley,  and  lie  proposed  or  suggested  some  arrangement 
for  the  benefit  or  advancement  of  the  Appellant,  and  with  reference  tliereto,  re- 
quested [557]  Sir  Charles  Oaieley  tO'  allow  further  time  for  payment  of  this  sum  of 
money  ;  and  he  consented  thereto,  and  in  a  letter  tO'  Roger  Kynaston,  dated  the  14th 
of  October,  1820,  he  expressed  himself  as  follows :  "  I  expressed  in  my  last  letter  that 
it  would  not  be  convenient  to  me  to  enter  into-  any  new  engagement  for  continuing 
my  advance;  but  this  arose  from  the  circumstances  explained  in  the  former  part  of 
my  letter,  and  not  from  any  desire  tO'  subject  tlie  house  to  the  smallest  inconvenience, 
or  a  wish  to  receive  payment  of  my  loan  without  waiting  any  further  proposal  on 
Edward's  behalf.  On  the  contrary,  I  sliall  be  happy  to  wait  twelve  months  (the  time 
you  require),  in  order  to  receive  such  a  proposal,  trusting  it  wiU  be  of  a  nature  cal- 
culated as  much  as  possible  tO'  meet  the  wishes  I  have  communicated  respecting  the 
final  arrangement  of  my  pecuniary  concerns." 

Other  letters  and  communications  passed  from  time  to  time  between  Sir  Charles 
Oakeley,  and  George  Reid  and  Roger  Kynaston,  in  which  the  sum  of  £10,000  was 
mentioned  and  referred  to ;  and  in  such  letters  and  communications  the  sum  was 
treated  and  spoken  of  as  being  in  the  hands  of  George  Reid  and  Roger  Kynaston, 
and  as  a  loan  to  them,  and  as  being  due  from  them  to  Sir  Charles  Oakeley. 

The  correspondence  between  Sir  Charles  Oakeley  and  Roger  Kynaston  conta.ined 
many  intimations,  on  the  part  of  the  latter,  showing  that  the  partnership  of  George 
Reid  and  Roger  Kynaston  was  occa.sionaUy  under  some  degree  of  pecuniary  em- 
barrassment. 

[558]  It  appears  that  in  the  year  1823,  Sir  Charles  Oakeley  having  pressed  Geoi^e 
Reid  and  Roger  Kynaston  tO'  give  him  some  security  for  the  sum  of  £10,000,  it  was 
proposed  and  arranged  that  tliey  should  for  that  purpose  assign  to  him  certain 
policies  of  insurance,  and  a  draft  of  the  proposed  assignment  wasi  prepared.  Mr. 
Burfoot  was  on  that  occasion  the  solicitor  of  Sir  Charles  Oakedey,  and  not  being 
aware  of  the  engagements  entered  into  for  continuing  the  loan  tO'  George  Reid  and 
Roger  Kynaston,  and  therefore  supposing  that  the  estate  of  Philip  Castel  Sherard 
was  stiU  liable  on  the  bonds,  Mr.  Burfoot  proposed  that  such  intended  security  should 
be  communicated  to  the  executors  of  Philip  Castel  Sherard,  and  that  they  should  be 
requested  tO'  assent  thereto,  in  order  that  the  estate  of  Philip  Castel  Sherard  might 
not  be  discharged  from  the  bonds.  George  Reid  and  Roger  Kynaston,  or  their 
solicitor  on  their  behalf,  thereupon  represented  that,  if  such  proposed  security  were 
communicated  to  the  executors  of  Philip  Castel  Sherard,  they  would  call  upon 
(jeoi-ge  Reid  and  Roger  Kj-naston  to  pay  the  bonds,  and  indemnify  the  estate  of 
Philip  Castel  Slierard  therefrom,  and  requested  tliat  the  proposed  security  might 
not  be  communicated  to  tlie  executors;  and  Sir  Charles'  Oakeley  being  desirous  of 
accommodating  George  Reid  and  Roger  Kynaston,  and  of  preventing  them  from 
being  called  on  by  the  executors  of  Philip  Castel  Slierard  toi  pay  the  bonds,  con- 
sented to  such  request;  and  Mr.  Burfoot,  as  Sir  Charles  Oakeley's  solicitor,  consulted 
with  counsel  about  the  mode  in  which  such  security  could  he  framed,  without  dis- 
charging the  estate  of  Sherard. 

[559]  This  transaction  appears  in  a  letter  from  Mr.  Burfoot  to  Sir  Charles 
Oakeley,  dated  the  18th  of  December,  1823,  where  it  is  said,  that  "  As  to  the  assign- 
ment of  the  policies,  and  giving  notice  to  Mr.  Sherard's  executors,  some  difficulties  had 
arisen,"  etc.  ;  tJiat  the  solicitor  of  Reid  and  Company  had  objected  to'  ajiplying  to 
Mr.  Sherard's  executors  for  their  consent  to  taking  the  collateral  security,  inasmuch 
as  that  would  have  the  effect  of  tlieir  insisting  on  Messrs.  Reid  and  Company  imm^ 
dia.tely  discharging  the  bonds,  wliich  would  not  be  convenient  for  them  to  do,"  eto.  ; 
that  a  different  mode  of  proceeding  had  been  proposed  ;  "  and  he  submitted  that  tak- 
ing a  collateral  security  from  one  of  tlie  obligors  would  not  discharge  the  estate  of 
the  other." 

Sir  Charles  Oakeley  having  received  tliis  letter,  in,  answer  thereto  says,  "  With 
respect  to  the  application  to  Mr.  Sherard's  executors,  I  am  certainly  not  disposed  to 
take  any  step  which  might  embarrass  tlie  house;  and  I  am  glad  to  find  that  my 
abstaining  from  the  application  at  this  time,  will  not  effect  any  claim  on  the 
executors,  since  there  is  no  stipulation  in  the  bonds  for  postponing  payment  to  a 
future  day." 
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An  assignment  was  aocordingly  exec-ut«i,  bearing  date  tho  18tli  of  December, 
1823,  and  made  between  George  Keid  and  Roger  Kynaston,  of  the  first  part.  Sir 
Charles  Oakeley,  of  the  second  part,  and  Edward  Oakeloy  (the  Appellant)  of  the 
third  part :  it  recited  (amongst  other  tilings)  that  there  was  then  due  and  owing  to 
the  said  Sir  Cliarles  Oakeley,  on  the  said  bonds,  the  principal  sum  of  £10,000,  all 
interest  having  been  paid  up  to  the  [560]  date  thereof:  And  that  Philip  Castel 
Sherard  had  died,  and  that  George  Reid  had  subseciuently  formed  a  partnership 
with  Roger  Kynaston,  under  the  firm  of  George  Reid  and  Company ;  and  that  such 
last-mentioned  partnershij>  had,  since  its  formation,  as  between  themselves  and  tlie 
executors  of  Philip  Castel  Sherard,  assumed  the  debt  of  £10,000,  and  paid  the  interest 
of  the  same  to  Sir  Charles  Oakeley,  but  that  Sir  Cliarles  Oakeley  had  not  in  any 
manner  discharged  the  estate  of  Philip  Castel  Sherard  from  the  payment  of  the 
several  sums  secured  by  the  bonds;  and  that,  in  order  collaterally  and  further  to 
secure  the  payment  of  tlie  principal  sum  of  £10,000,  and  interest  thereaftei-  to  grow 
due  in  respect  of  tlie  same,  but  expressly  without  prejudice  to  the  four  several  bonds, 
or  to  any  remedies  which  Sir  Charles  OaT^eley  might  possess  against  either  of  the 
parties  sealing  the  same,  or  against  their  estates,  and  in  particular  against  the  estate 
of  Philip  Castel  Sherard,  George  Reid  and  Roger  Kynaston  had  agreed 
to  assign  to  Edward  Oakeley,  his  executors,  administrators,  and  assigns, 
the  benefit  of  the  policies  of  insurance  therein  mentioned ;  and  George 
Reid  and  Roger  Kynaston  thereby  assigned  to  Edward  Oakeley,  his 
executors,  administrators,  and  assigns,  several  policies  of  insurance  therein 
mentioned  to  have  been  effected  on  the  life  of  Horace  William  Beckford, 
for  sums  making  together  £10,000  and  the  benefit  thereof,  upon  the  trusts 
therein  mentioned,  for  further  and  collaterally  securing  the  sum  of  £10,000  therein 
mentioned  to-  be  due  on  the  said  bonds:  And  George  Reid  and  Roger  Kynaston 
thereby  jointly  and  severaJly  covenanted  for  the  payment  of  the  said  sum  of  £10,000 
and  interest. 

[561]  This  indenture,  and  the  treaty  and  arrangement  about  the  same,  were  not 
communicated  tO'  the  representatives  of  Philip  Castel  Sherard. 

In  the  year  1826,  George  Reid  died,  having  appointed  J.  E.  Haiumet,  and  the 
Appellant  and  William  Oakeley,  executors  of  liis  will,  who  dul}'  proved  the  same : 
but,  as  they  alleged,  his  assets  were  insufficient  for  the  payment  of  his  debts.  The 
interest  on  the  sum  of  £10,000  was  paid  by  George  Reid  and  Roger  Kynaston  till 
the  death  of  George  Reid,  and  afterwards  Roger  Kynaston  for  some  time  continued 
the  payment.  His  affairs  by  degrees  became  more  embarrassed,  and  by  his  answer 
in  this  cause  he  stated  himself  to  be  unable  to  pay  the  debt. 

By  indenture  dated  the  5th  day  of  September,  1826,  Sir  Cliarles  Oakeley,  for 
the  purpose  of  making  some  family  arrangements,  assigned  and  transferred  (amongst 
other  property)  the  said  four  several  bfinds  untO'  his  sons  the  Ajipellaiit  and  William 
Oakeley,  and  the  Defendant  Tliomas  Hinckley,  and  granted  to  them  the  usual  powers 
and  authorities  for  recovering  and  receiving  the  same:  shortly  after  the  execution 
of  the  indenture  Sir  Charles  Oakeley  died,  having  made  and  executed  his  last  will 
and  testament  in  writing,  and  appointed  his  sons  and  Thomas  Hinckley,  executors 
thereof,  who  proved  the  same  in  the  i)r0'per  Ecclesiastical  Court. 

In  May,  1827,  Sir  Simon  Haughton  Clarke  received  a  letter  from  Thomas 
Hinckley,  intimating  that  the  trustees  .or  executors  of  Sir  Charles  Oakele}'  had  found 
amongst  his  papers  his  said  four  bonds,  all  interest  whereon,  it  was  by  tlie  letter 
[562]  stated,  had  regularly  been  paid  to^  that  time;  and  tliat  sO'  long  as  tlie  interest 
continued  to  be  regularly  paid  the  trustees  of  Sir  Charles  Oakeley  would  not  probably 
wish  to  call  in  the  principal,  but  that  in  consequence  of  the  recent  death  of  George 
Reid,  they  deemed  it  proper  to  apprise  the  representatives  of  Philip  Castel  Sherard 
of  their  liability. 

In  January,  1829,  the  Appellant,  and  William  Oakeley  and  Thomas  Hinckley, 
brought  a  state  of  facts  and  charge  into  the  Master's  office,  under  the  decree  in  the 
suit  of  Sherard  v.  Sherard,  whereby  they  claimed  the  sum  of  £10,000,  with  interest 
thereon  from  the  1st  of  November,  1828,  as  a,  debt  due  to>  them  from  the  estate  of 
Philip  Castel  Sherard,  by  virtue  of  tlie  four  bonds.  The  proceedings  upon  this  state 
of  facts  and  charge  were  suspended  in  consequence  of  the  suit  next  hereinafter  men- 
tioned, and  to  await  the  decision  thereof. 
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On  the  16tli  of  April,  1829,  the  Respondent  and  her  husband,  and  Sir  Simon 
Haughton  Clarke,  exhibited  their  bill  in  the  Court  of  Chancery  against  James  Esdaile 
Hammet,  the  Appellant,  and  William  Oakeley,  Thomas  Hinckley,  and  Roger  Kynas- 
ton,  which  biU  was  afterwards  amended  ;  and  the  amended  bill,  after  stating  (amongst 
oilier  things)  to  the  purport  or  effect  hereinbefore  stated,  prayed  that  it  might  be 
declared  by  the  Court  that  the  estate  of  the  testator,  Philip  Castel  Sherard,  was  dis- 
charged and  exonerated  from  the  payment  of  all  sums  of  money  due  and  to  become 
due,  or  alleged  to  be  due  in  respect  of  the  bonds,  or  either  of  them:  and  that  the 
Defendants,  the  Appellant,  and  William  Oakeley  and  Thomas  Hinckley,  might  be 
restrained  as  well  by  the  interim  as  by  the  perpetual  order  and  [563]  injunction  of 
the  Court,  from  taking  any  proceeding  or  proceedings  to  obtain  payment  of  the  sums 
due  or  to  become  due  in  respect  of  the  four  several  bonds,  or  either  of  them,  out  of 
the  assets  of  the  testator,  Philip  Castel  Sherard;  and  that,  if  necessary,  the  said 
bonds  might  be  delivered  up  to-  the  Plaintiffs  to  be  cancelled;  or  in  case  the  Court 
should  be  of  opinion  that  the  estate  of  the  testator,  Philip  Castel  Sherard,  was  not  so 
discharged,  then  that  the  Defendants,  the  Appellant,  and  William  Oakeley  and 
James  Esdaile  Hammet,  as  the  executors  of  George  Reid,  and  the  Defendant  Roger 
Kynaston,  might  be  decreed  to  taie  up  and  pay  the  said  several  bonds,  or  so  much  as 
might  be  due  thereon,  and  to  exonerate  and  indemnify  the  estate  of  Philip  Castel 
Sherard  from  the  payment  thereof :  and  to^  pay  tO'  the  Plaintiff  what,  if  any  thing, 
they  might  be  compelled  to  pay  out  of  the  assets  of  Philip  Castel  Sherard,  in  respect 
of  .the  said  bonds,  together  with  all  costs,  charges,  and  expenses  which  had  been  or 
might  ba  incurt-ed  by  the  Plaintiffs  in  respect  of  the  said  bonds  :  and  that  it  might  in 
that  case  also'  be  declared,  that  the  Plaintiffs  had  a  lien  upon  the  said  policies  of  in- 
surance, for  indemnifying  tliem  against  the  said  Ixmds :  and  that  the  said  policies 
of  insurance  might,  if  necessary,  be  sold,  and  that  the  proceeds  thereof  might  be 
applied  in  payment  of  what,  if  any  thing,  was  due  upon  the  said  bonds,  or  to  in- 
demnify the  Plaintiffs  against  tlie  said  bonds,  and  such  costs,  charges,  and  expenses 
as  aforesaid  ;  or  that  the  said  policies  of  insurance,  and  the  benefit  of  the  said  in- 
denture of  the  17th  of  December,  1823,  might  be  assigned  to  them,  and  that  they 
might  be  at  liberty  to  com-[564]-mence  such  proceedings  as  they  might  be  advised, 
upon  the  covenants  therein  contained,  against  the  estate  of  George  Reid,  and  against 
Roger  Kynaston,  in  the  names  of  the  other  Defendants,  the  Appellant,  and  William 
Oakeley  and  Thomas  Hinckley. 

The  several  Defendants  appeared  tO'  the  bill,  and  put  in  their  answers  thereto. 
Tlie  answers  were  replied  to,  and  the  cause  being  at  issue,  the  parties  entered  into 
admissions,  and  agreed  that  certain  documents  and  facts  should,  at  the  hearing, 
be  considered  and  treated  as  proved  in  the  cause.  These  admissions  comprised 
numerous  letters  which  passed  in  a  correspondence  between  Kynaston  as  partner  in 
the  house  of  Reid  and  Co.,  Sir  Charles  Oakeley,  and  Burfoot  his  solicitor,  relating  to 
the  question  as  to  the  loan  raised  in  the  pleadings,  and  extending  from  1819  to  1823. 

The  following  are  lettei-s  and  extracts  from  some  of  the  letters  bearing  most 
materially  upon  the  points  in  question  : 

"  Lichfield,  Sept.  18th,  1820. 

"  My  dear  Friend  ;  1  tliank  you  for  your  letter  of  the  15th,  which  contains  all  that 
I  could  wish,  at  present,  respecting  Edward  (the  Appellant).  I  am  fully  aware  of 
your  good  dispositions  towards  him,  but  not  at  all  anxious  that  any  thing  should  be 
done  to  advance  his  interests  before  the  time  when  your  own  views  and  circumstances 
may  perfectly  accord  with  your  inclinations  in  his  favour;  in  the  meanwhile  it  will 
afford  him  great  pleasure  to  continue  his  service  on  the  terms  you  mention. 

"[565]  Tlie  bonds  of  the  house,  which  were  granted  to  me  in  1811  and  1812, 
payable  in  six  years,  and  the  payment  of  which  was  suspended  for  three  years  longer 
in  consequence  of  my  engagement  in  1817,  will  become  due  on  the  15th  October  and 
15tli  January  next,  at  which  periods  1  hope  it  will  be  convenient  to  the  house  to  dis- 
charge them.     I  am  always,  most  affectionately,  yours,  Cha8.  Oakeley." 

"  Roger  Kynaston,  Esquire." 

"Lichfield,  October  5th,  1820. 
"  My  dear  Friend  :    You  will  recollect,  that  in  my  communication  to  you  in  April 
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last,  as  well  as  in  mv  letter  of  the  11th  September,  I  adverted  to  the  particular  cir- 
cumstances which  called  upon  me  todraw  in  all  my  concerns  with  as  little  delay  as 
possible.  This  call  arises  from  the  advanced  age  at  which  I  am  now  arrived,  and 
the  necessity  I  feel  of  placing  what  property  I  have  upon  real  or  Government  securities, 
so  tliat  it  might  become  available  at  my  decease,  without  loss  of  time.  It  was  on  this 
account  that  I  proposed  the  continuance  of  Edward's  services,  simply  on  the  ground 
of  mutual  convenience,  supposing  the  long  employment  he  had  had  might  render  his 
assistance  useful,  and  requiring  only  such  a  salary  as  might  aflford  him  a  just  and 
reasonable  comjiensation  for  his  ti'ouble. 

"  Under  the  circumstances  above  stated,  I  must  [566]  candidly  confess  to  you  that 
it  would  not  be  convenient  to  me  to  enter  into  any  new  engagements  for  continuing 
tiie  advance  of  £10,000  beyond  the  term  of  my  former  agreement.  I  am  always, 
yours  affectionately,  Chas.  Oakblet. 

"  Roger  Kynaston,  Esquire." 

"Lichfield,  October  14th,  1820. 

"  My  dear  Friend  :  I  am  truly  sorrow  that  my  letter  of  the  5th  instant  has  given 
to  the  house  any  cause  of  dissatisfaction  whatever  ;  nothing,  certainly,  could  be  further 
from  my  intention,  since  it  has  been  my  invariable  study  through  life  to  act  with  tJie 
utmost  regard  to  fairness  and  consistency  in  all  my  transactions. 

"  I  was  well  aware  that  it  could  not  be  expected  in  tlie  ordinary  course  of  events, 
that  Edward  sliould  advance  in  his  profession  without  a  sum  of  money  at  liis  command. 
It  was  on  this  account  tliat  I  regretted  my  inability  to  assist  him  in  the  way  I  wished, 
or  to  the  extent  which  might  be  deemed  necessary;  and  I  confined  my  views  for  the 
present,  tlierefore,  to  his  oontinuance  in  emplojonent  upon  such  a  footing  as  might 
enable  him  to  live  with  comfort  upon  the  fruits  of  his  own  labour. 

■'  "^liat  may  be  the  value  of  his  services  I  do  not  pretend  to  judge  :  if  what  he  now 
receives  is  more  than  lie  is  justly  entitled  to  from  his  standing  and  experience,  or  the 
duties  he  has  to  [567]  perform,  it  would  be  unreasonable  to  expect  it;  and  what  is 
unreasonable  could  not  be  at  all  satis  facto  ly  to  myself.  AU  I  can  say  is,  that  hia 
necessary  expenses  upon  an  average  of  the  last  three  years  (and  no  younj  man  can 
be  more  prudent)  lias  been  more  tlian  £240  per  ann. 

"  I  expressed  in  my  last  letter  that  it  would  not  be  convenient  to  me  to  enter  into 
any  ntw  engagements  for  continuing  my  advance;  but  this  arose  from  tlie  circum- 
stances explained  in  the  former  part  of  my  letter,  and  not  from  any  desire  to  subject 
the  house  to  the  smallest  inconvenience,  or  wish  to  receive  payment  of  my  loan  without 
waiting  any  farther  proposal  in  Edward's  behalf.  On  the  contrary,  I  shall  be  happy 
to  wait  twelve  months  (the  time  you  require)  in  order  to  receive  such  a  proposal,  li'ist- 
ing  it  will  be  of  a  nature  calculated  as  much  as  possible  to  meet  the  wishes  I  have 
communicated  respecting  tlie  final  arrangement  of  my  pecuniarj-  concerns. 

"  With  regard  to  my  son  William,  as  his  covenants  will  expire  in  June  next,  and 
as  I  am  fully  aware  of  the  impracticability  of  advancing'  the  interests  of  two  sons  in 
the  mercantile  line,  I  shall  endeavour  to  procure  for  him  some  other  employment.  I 
am  ever  yours  most  affectionately,  Chas.  Oakelet. 

'■  Roger  Kynaston,  Esquire." 

[568]  "  Lichfield,  January  24th,  1821. 

"  My  dear  Friend  :  You  have  not  wanted  proofs  of  my  disposition  to  accommodate 
both  yourself  and  the  house,  and  it  would  afford  me  particular  satisfaction  to  meet 
your  wishes  on  the  present  occasion  to  the  fullest  extent,  if  I  were  not  under  consider- 
able embarrassment  myself,  in  consequence  of  the  large  portion  of  my  property  now 
locked  up,  and  the  very  heavy  advances  which  I  have  been  obliged  to  make  from  time 
to  time,  for  the  relief  of  my  son  Charles,  whose  imprudence  has  already  cost  me  about 
£20,000,  and  subjected  me  to  still  further  engagements  on  his  account :  under  the.se 
circumstances,  I  am,  in  truth,  so  straitened,  that  I  cannot,  however  anxious,  assist 
tlie  concern  in  any  other  way  than  by  allowing  some  further  time  for  the  payment  of 
their  bonds,  under  such  an  arrangement  as  must  necessarily  take  place  in  the  course 
of  a  few  months,  when  my  son  William's  time  expires.  I  was  in  hopes  that  it  might 
have  suited  the  inclinations  of  both  my  sons  to  continue  in  tlie  mercantile  line,  but 
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William's  mind  appears  so  decidedly  against  it,  that  I  must  endeavour  to  fix  him 
in  some  other  employment  as  soon  as  his  term  of  sen'ice  is  at  an  end. 

"  My  son  Herbert  speaks  highly  of  his  young  namesake's  qualification,  and  thinks 
lie  will  make  a  figure  at  Westminster.  I  am,  with  kindest  love  to  all  ynur  family,  my 
dear  friend,  yours  most  affectionately.  Chas.  Oakeley. 

"  R.  Kynast<in.  Esq." 

[569]  'March  •28th,  1821. 

"  My  dear  Friend  :  I  sincerely  congratulate  you  upon  the  favourable  issue  of  your 
cause.  Relying  upon  your  assurance  that  no  call  will  be  made  upon  me  for  payment 
of  the  bills  you  wish  me  to  accept  for  £5000,  at  four  months  after  date,  I  will  cheerfully 
comply  witli  your  request;  but  as  the  little  money  I  have  now  at  command  is  destined 
for  another  purpose  connected  with  my  will,  it  would  be  highly  imjirudent  in  me  to 
give  such  an  acceptance  under  the  possibility  of  disappointment  in  my  expectations. 

"  My  anxiet}'  to  close  the  concerns  which  I  have  at  present  outstanding  daily  in- 
creases, as  William's  engagement  is  on  tJie  eve  of  expiration,  and  Edward's  very  nearly 
terminated.  I  wish  to  hear  from  you  on  the  subject  of  the  advances  on  their  account. 
and  the  proposals  you  may  liave  made  respecting  Edward,  so  you  will  probably  by 
tJiis  time  have  been  able  to  give  your  attention  to  these  points. 

"  Amelia  is  still  with  Mr.  Blandy,  but  we  expect  lier  and  the  two  boys  in  a  few 
days.  I  am  quite  delighted  to  hear  such  good  account  of  Charles,  to  wliom  I  send  my 
blessing.     I  am  ever  yours  affectionately,  CHas.  Oakblet. 

"  Roger  Kynaston,  Esquire." 

To  the  last  letter,  Kjaiaston,  in  a  postscript,  replies  ; 

■'  P.  S.  I  hope  in  a  few  days  to  write  to  you  rCiSpecting  Edward  ;  our  minds  are 
completely  made  up  as  regards  him,  but  I  should  like  to  [570]  have  a  little  conversar 
tion  with  him  previously  to  my  communicating  with  you.  I  shall  be  anxious  to  hear 
when  anj' thing  turns  up  for  William." 

In  a  letter  to  Kynaston,  dated  February  13,  1822,  Sir  C.  Oakeley  says, 

"  Being  anxious,  as  you  know,  to  meet  your  wishes  on  every  occasion  to  the  utmost 
of  my  jjower,  I  readily  consent  to  what  you  propose.  With  respect  to  my  own  claims 
upon  the  house,  I  shall  not  touch  on  them  at  present,  but  trust  as  soon  as  Mr.  Reid 
returns  from  Jamaica  this  point  will  receive  tlie  earliest  consideration,  with  a  view 
to  a  settlement  of  the  account." 

In  a  letter  to  Kynaston,  dated  December  26.  1822,  he  says,  "  From  tiie  account  you 
give  of  the  disappointments  and  losses  which  the  house  has  already  experienced,  and 
of  the  unpropitious  state  of  West  India  concerns  in  general,  I  am  led  to  apprehend 
disa])pointment  myself,  and  that  at  a  period  of  life  when  I  shall  be  least  capable  of 
surmounting  it ;  under  tliis  impression  I  feel  confident,  however,  tliat  the  house  is 
fully  disposed  to  secure  me  as  far  as  tlieir  means  will  permit,  and  that  if  they  see  no 
very  near  prospect  of  reducing  my  claim,  some  assignment  and  stipulations  like  those 
which  I  received  from  Mr.  Reid,  may  be  granted  for  my  satisfaction." 

In  a  letter  to  Kynaston,  dated  January  1,  1823,  he  says,  "  I  never  entertained  a 
doubt  of  the  ultimate  security  of  my  claims  on  the  house;  but  from  the  account  you, 
gave  me  of  thci  heavy  loss  sustained  by  Mr.  Wildman's  failure,  and  the  depressed 
state  of  West  India  concerns  in  general,  I  saw  little  probability  of  your  being  able 
for  some  time  to  clear  my  account.  I  felt  anxious,  ther6-[571]-fore,  to  obtain  sucli  a 
provision  as  might  secure  the  gradual  payment  by  instalments;  and  this  kind  of  pro- 
vision I  certainly  tliought  it  might  not  be  inconvenient  to  the  house  to  give.  For  the 
reasons  you  assign  I  am  perfectly  content  to  wait  Mr.  Reid's  arrival  for  the  further 
consideration  of  the  subject;  and  upon  this  understanding  I  shall,  with  great  plea- 
sure, renew  my  acceptance  for  another  year. 

"  I  trust,  from  the  proofs  I  have  already  given,  that  you  are  well  apprised  of  my 
disposition  to  accommodate  tlie  house  as  far  as  my  own  circumstances  will  permit." 

The  next  letter  from  Sir  Charles  Oaieley,  materially  bearing  upon  tlie  points  in 
issue,  is  as  follows : 

"Lichfield,  July  24,  1823. 
"  My  dear  Friend:    I  am  happy  to  hear  that  Reid  is  returned  safe  and  in  good 
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health,  and  trust  his  arrival  will  enable  you  soon  to  accomplish  your  wisli  of  visiting 
the  Continent. 

"  As  your  departure  must  now  be  near  at  hand,  I  am  anxious  to  bespeak  your 
earliest  attention  to  my  claims  on  the  house,  and  to  propose  somethin":  on  my  own 
part  in  order  to  facilitate  a  settlement  which  may  correspond,  as  far  as  circumstances 
will  permit,  witii  the  views  I  have  already  explained  to  you. 

"  I  am  sorry  to  learn  from  Edward  (to  whom  you  referred  me  for  inf(jrmation 
respecting  the  affairs  of  the  house)  that  your  situation  at  present  will  not  allow  of  any 
very  early  payment  of  my  loans.  Under  these  circumstances  it  becomes  [572]  in- 
dispensably necessary,  on  behalf  of  my  family,  that  I  should  take  the  best  security  that 
the  house  can  provide  for  me ;  and  this  caution,  indeed,  seemed  so  reasonable  to  your- 
self, that  in  your  letter  of  the  29th  December  last  you  observe,  that  '  you  can  have  no 
objection  to  join  in  tlie  assio:nment  to  me  of  any  of  the  securities  which  the  house  pos- 
sesses.' I  learn  from  Edward  that  you  have  policies  of  insurance  to  offer  for  £10,000, 
which  I  am  willing  to  take  as  a  security  for  my  first  loan  to  that  amount  in  1811.  For 
the  other  loan  of  £17,096  5s.  8d.  3  per  cent,  stock,  I  am  willing  to  allow  time  for 
replacing  this  stock  by  annual  instalments. 

"  I  trust  that  what  1  have  now  proposed  will  appear  reasonable  as  well  as  con- 
venient tO'  tlie  house,  and  that  at  no'  distant  period  we  sliall  mutually  feel  the  "Tatifi- 
cation  of  an  entire  discharge  of  these  claims. 

"  I  am  with  the  utmost  fervent  wishes  for  your  health  and  iiappiness,  and  love  to  all 
the  dear  children,  my  dear  friend,  yours  most  affectionately,       Chas.  Oakelet. 

"  Roger  Kynaston,  Esq." 

In  a  letter  to  Sir  Charles  Oakeley  from  Burfoot  his  solicitor,  he  says,  "  I  have  ob- 
tained the  four  bonds  from  Messrs.  Goslings  and  Co.,  which  I  find  are  executed  by  Mr. 
Reid  and  Mr.  P.  C.  Sherard,  who  jointly  and  severally  engage  to  indemnify  you 
against  certain  bills  you  had  accepted  for  George  Reid  and  Co.  I  suppose  that  you 
paid  tlie  bills,  and  that  the  principal  sum  of  £10,000  is  now  due  to  you  upon  tliem. 
Is  it  [573]  your  intention  to  give  up  your  claim  upon  Mr.  Sherard,  or  his  estate,  by 
virtue  uf  the  bonds?  If  not  I  must  advise  with  my  conveyancer  how  far  taking 
another  security  from  his  co-obligor  wiU  have  the  effect  of  releasing  him,  Mr.  S.,  or 
rather  his  estate." 

To  this  Sir  Charles  Oakelev.  in  replv,  says  : 

••  Lichfield,  Aug.  Kith,  18:2:i. 

"  I  always  considered  Reid  and  Sherard  jointly  and  severally  responsible  for  the 
bills  amounting  to  £10,000  which  I  had  paid:  but,  thinking  myself  quite  secure 
without  calling  upon  Mr.  Slierard's  executors  after  his  death,  1  have  yet  taken  no 
steps  for  that  purpose.  Whether  anything  can  now  be  obtained  from  Mr.  Sherard's 
estate,  by  virtue  of  the  bonds,  you  can  perhaps  easily  ascertain.  But  the  matter 
seems  more  immediately  to  concern  his  co-obligor,  Mr.  Reid,  who  has  undertaken  for 
the  security  of  the  whole  demand." 

In  a  letter  from  Mr.  Burfoot  to  Sir  C.  Oakeley,  dated  the  8th  November,  182o, 
he  says,  "  1  tliink  that  it  will  be  advisable,  if  you  mean  not  to  discliarge  the  estate  of 
Mr.  Sherard  from  the  liability  to  pay  the  bonds,  to  procure  his  executors'  assent  to 
your  taking  the  proposed  security,  to  which  they  cannot  object,  as  it  is  for  their 
benefit,  and  1  will  apply  to  them  for  the  purpose,  on  receiving  your  sanction." 

This  letter  was  indorsed  thus,  "  182.3.  Burfoot,  8th  Nov.  Advises  an  inmiediate 
call  on  Mr.  Sherard's  executors,  in  consequence  of  the  liabi-[574]-lity  of  Mr.  Sherard 
to  the  payment  of  the  joint  and  several  bond  of  himself  and  Mr.  Reid. 

"  If  such  a  notice  is  necessary  for  my  security,  it  should.  1  apprehend,  lie  made  in 
time,  and  before  the  trust  expires.  The  house  can  have  no  wish  injurious  to  my  real 
interest,  in  an  affair  of  such  moment." 

Sir  C.  Oakeley  in  answer,  says,  "  You  have  my  sanction  for  the  application  you 
projiose  making  to  the  executors  of  the  late  Mr.  Sherard. 

"  Would  it  not  be  proper  to  fix  a  period  of  three  or  five  years,  at  most,  for  the 
payments  for  the  bonds,  in  order  that  you  might  have  recourse  tO'  Mr.  Sherard's  estate 
if  the  proposed  security  fails?" 

In  a  letter  dated  18tli  of  December,  1823,  from  the  liouse  of  Burfoot  to  Sir  C. 
Oakeley.  they  say,  "  As  to  the  assignment  of  the  policies,  and  giving  notice  to  Mr. 
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Sherard's  executors,  some  diflSculties  have  arisen  :  when  the  draft  assignment  was 
sent  to  Mr.  Le  Bhmc  for  perusal,  on  the  part  of  Messrs.  Reid  and  Co.,  he  informed 
us  that  they  had  already  assigned  the  debt  due  from  Mr.  Beckford  to  Messrs.  Wood- 
bridge,  Dyer,  and  Co.  as  a  running  security  for  certain  advances  ;  consequently  that 
they  could  not  assign  any  portion  of  that  debt,  as  we  had  proposed,  but  only  the 
policies  to  you,  and  he  objected  to  applying  to  Mr.  Sherard's  executore  for  their  con- 
sent to  taking  the  collateral  security,  inasmuch  as  that  would  have  the  effect  of  their 
insisting  on  Messrs.  Reid  and  Co.  immediately  discharging  the  bonds,  which  would 
not  be  convenient  for  them  to  do  ;  and  he  submitted  that  taking  a  collateral  security 
from  one  of  the  obligors  would  not  discharge  the  estate  [575]  of  the  other.  Upon  this 
latter  point  we  have  seen  Mr.  Preston  this  morning,  who  considers  that  provided  no 
time  be  given  for  the  payment,  that  is,  that  the  payment  is  not  by  express  words  in 
the  deed  postponed  to  a  future  day,  it  will  not  operate  as  a  discharge  tO'  Mr.  Sherard's 
estate." 

In  a  letter  dated  December  20,  1823,  from  Sir  C.  Oakedey  to  Messi-s  Burfoot,  he 
says,  "  With  respect  to  the  application  to  Mr.  Sherard's  executors,  I  am  certainly  not 
disposed  to  take  any  step  that  might  embarrass  tlie  house,  and  I  am  glad  to  find  that 
my  abstaining  from  the  application  at  this  time  will  not  affect  my  claim  on  the 
eixecutors,  since  there  is  nO'  stipulation  in  the  bonds  for  postponing  payment  to  a 
future  day." 

The  admissions  also  comprised  the  accounts  delivered  by  Reid  and  Co.  to  Sir 
Charles  Oakeley,  and  the  lx)nd  from  Reid  and  Sherard  to  Sir  Charles  Oakeley,  the 
agreement  of  1815,  between  Reid  and  Kyuaston  and  the  executors  of  Sherard,  the 
assignment  of  1823,  from  Reid  and  Kynaston  to  Sir  Charles  Oakeley.  of  the  policies 
and  the  indenture  of  1823,  by  which  the  collateral  security  was  given  by  Reid  and 
Kynaston,  to  Sir  Charles  Oakeley.*  The  correspondence  proved  that  time  for  pay- 
ment of  the  debt  was  given  by  Sir  Charles  Oakeley  to  Reid  and  Kynaston  ;  the  debt 
was  therein  generally  spoken  of  as  a  debt  of  that  firm  ;  and  upon  the  transaction  for 
further  security,  it  appeared,  that  upon  a  suggestion  that  notice  should  be  given  to 
Sherard's  executors,  and  Reid  and  Kynaston  objecting  to  this,  because  it  would  [576] 
bring  a  demand  upon  them,  the  assignment  of  1823  was  executed  witliout  such  notice. 
The  accounts  were  rendered  annually  by  and  in  the  name  of  the  firm  tO'  Sir  Charles 
Oakeley,  and  comprised  a  debt  of  £17,000  stock  advanced  to  them  by  Sir  Charles 
Oakeley,  crediting  him  with  the  principal  and  interest  upon  both  debts,  and  debiting 
him  with  interest  paid  upon  both  without  distinction. 

On  the  13th  June,  1832,  the  cause  came  on  to  be  heard  before  his  Honor  the 
Master  of  the  RoUs,  when,  after  hearing  the  arguments  and  proofs,  his  Honor  declared 
that  the  estate  of  Philip  Castel  Sherard  was  discharged  and  exonerated  from  the  pay- 
ment of  aD  sums  of  money  due  and  to  become  due,  or  alleged  to  be  due  in  respect  of 
the  four  several  bonds,  bearing  date  respectively  the  12th  of  July.  1811,  or  any  or 
either  of  them  ;  and  that  the  Appellant  and  Thomas  Hinckley  should  be  restrained  by 
the  perpetual  injunction  of  the  Court  from  taking  proceedings  either  at  law  or  in 
equity  to  obtain  payment  for  the  sums  due  or  to  become  due  in  respect  of  the  said  four 
several  bonds,  or  any  or  either  of  them,  out  of  the  assets  of  the  testator,  Philip  Castel 
Sherard  ;   and  his  Honour  did  not  think  fit  to  give  costs  on  either  side.t 

*  The  deeds,  letters,  and  accounts  being  very  long  and  numerous,  the  effect  of 
them  only  is  given  above.  They  are  contained  in  an  appendix  to  the  Respondents' 
case. 

t   The  judicial  argument  was  as  follows  (June  13th,  1832): 

Tlie  Master  of  the  Rolls:  If  at  the  time  of  the  transaction  of  1823  the  estate  of 
Mr.  Sherard  remained  liable  to  the  estate  of  Sir  Charles  Oakeley  upon  the  bond,  I 
am  of  opinion,  contrary  to  the  ingenious  arguments  that  have  just  been  addressed  to 
me,  that  the  estate  of  Sherard  is  not  discharged  by  that  transaction. 

The  principle  upon  which  the  creditor  releases  the  surety  by  giving  time  to  the 
person  who  by  contract  between  the  two  payees  has  become  the  principal 
debtor,  and  the  other  party  contracting  has  become  a  surety,  the  jirinciple  upon 
which  the  creditor  releases  the  surety  by  dealing  with  such  principal  is  not  with 
regard  to  the  interest  of  the  surety,  but  it  is  with  regard  to  the  interest  of  the  principal 
debtor  who  is  so  dealt  with,  because  if  after  releasing  or  giving  time  to  the  person  who 
is  the  real  principal  debtor,  then  the  creditor  should  proceed  against  the  surety,  the 
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[577]  After  the  hearing  of  the  cause  Sir  .Simon  Haughtou  Chirke  died. 

[578]  On  the  8th  of  October,  18:i2,  the  Appelhmt  and  William  Oukelev  preferred 
their  petition  of  appeal  [579]  from  the  decree  to  the  Lord  Chancellor,  and  prayed  his 
Lordship  to  re^hear  the  cause. 

On  the  25tli  and  26th  days  of  Februai-j',  183i,  tlie  appeal  came  on  to  be  heard 

surety  paying  the  demand  has  a  right  to  proceed  against  that  principal  debtor  who  is 
released  or  tO'  whom  time  is  given  so  as  to  defeat  altogether  the  benefit  of  that  indul- 
gence which  this  arrangement  with  the  creditor  has  aii'orded  him  ;  that  that  is  the  true 
principle,  is  not  only  apparent  upon  the  consideration  of  the  true  equities  of  tlie 
case,  but  is  apparent  upon  the  consideration  of  the  case  of  exparte  Glen- 
dinning.  Why  should  it  be,  that  in  this  arrangement,  if  the  creditor  stipulates  with 
the  principal  debtor  that  he  will  still  proceed  against  the  surety,  why  should  it  be 
that  in  such  a  case  the  surety  is  not  released,  but  because  the  interest  ol  the  principal 
debtor  is  tliat  interest  which  induces  the  rule?  It  is  perfectly  plain  therefore  that 
in  tile  transaction  of  1823,  nothing  was  done  which  would  have  discharged  the  surety. 

Mr.  Pemberton  urges,  and  urges  truly,  that  if  notice  had  then  Ijeen  given  by  the 
cileditors  to  tlie  executors  of  Sherard,  that  it  would  have  relieved  them  from  any 
demand  in  respect  of  this  £10,000,  because  the  other  partner  was  then  solvent,  and 
if  notice  of  tliat  demand  had  been  given  they  might  then  have  proceeded  against  the 
other  partner  to  give  effect  to  their  demand ;  that  is  extremely  true,  but  the  creditor 
was  not  bound  tO'  give  such  notice  tO'  tlie  suretj'.  Supposing  that  he  remained  liable, 
lie  was  not  bound  to  claim  against  him,  and  therefore  not  bound  tO'  give  notice,  and 
this  delaying  his  claim  would  not  have  released  the  surety.  The  transaction  of  1823 
appears  to  me  therefore  to  be  O'Ut  of  tlie  case ;  but  it  is  not  so  with  respect  to  the  other 
transactions. 

In  1817,  Sir  Charles  Oakeley  enters  into'  aa  agreement  with  the  two  persons  who 
had  become,  as  between  themselves  and  the  estate  of  Sherard,  the  principal  debtors  ; 
he  enters  intO'  an  arrangement  with  tliem  to  give  tliree  years'  time  for  the  payment 
of  tile  demand,  and  I  am  of  tlie  opinion,  to  be  collected  from  what  I  have  already  stated, 
that  Sir  Charles  Oakeley  could  not  either  proceed  within  these  three  years  against  the 
principal  debtor  or  against  the  surety  in  respect  of  that  demand,  and  if  he  could  not 
proceed  against  eitlier  of  them  in  respect  of  that  demand,  then  the  surety  is  released  ; 
and  the  surety  is  released  for  this  reason  ;  because  whatever  the  surety  pays,  he  has  a 
right  to  call  on  the  principal  debtor  to  repay  the  sum  which  he  ha«  so  advanced  ;  but 
if  there  be  a  delay  for  three  years  he  may  be  extremely  prejudiced  by  that  delay, 
because  in  the  interim  the  solvent  principal  debtor  may  become  an  insolvent  principal 
debtor,  and  then  by  the  act  of  the  creditor  the  surety  would  have  lost  his  remedy 
against  the  principal  debtor. 

I  am  tlierefore  of  opinion  that  the  giving  the  time  for  three  years  in  1817  did 
discharge  the  estate  of  Philip  Castel  Sherard  :  I  consider  that  it  did  discharge  him, 
being  of  opinion  that  Sir  Charles  Oakeley  well  knew  in  1817,  tliat  by  the  arrangement 
between  the  two  partners  Reid  and  Kynaston,  they  had  become  the  principal  debtors, 
and  Sherard's  estate  surety  only.  It  appeare  to  me  that  that  conclusion  is  irresistible 
from  the  form  of  the  accounts,  and  from  the  letters  of  Sir  diaries  Oakeley. 

Knowing  therefore  that  Sherard's  estate  was  to  be  charged  as  surety  only,  he 
entei-s  into'  a.^  engagement  which  prevented  the  demand  for  three  years,  and  conse- 
quently discharges  the  surety. 

The  estate  of  Sherard  is  discharged  from  all  obligation  upon  these  bonds  :  and  an 
injunction  must  issue  to  restrain  tlie  Defendant  from  proceeding  on  these  bonds 
against  the  executors. 

I  cannot  give  costs,  because  I  consider  the  executors  of  Mr.  Sherard  have  been 
guilty  of  great  negligence  and  ina-ttention  :  tliey  were  not  aware  of  this  circumstance 
by  which  they  were  discharged  from  the  payment  of  this  bond  ;  they  ought,  if  they  had 
used  reasonable  diligence,  to  have  compelled  the  payment  of  this  bond  :  the  case, 
therefore,  having  arisen  from  their  own  negligence,  though  I  am  bound  to  give  them 
relief  in  oonsequemoe  of  the  conduct  of  Sir  Charles  Oakeley,  I  cannot  give  them  the 
costs. 

Mr.  Wigram  :  The  executors  of  Reid  are  brought  here  to  settle  the  dispute  ;  there 
is  another  suit  depending  to  administer  the  estate,  in  which  this  question  might  have 
been  decided. 
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bef&re  the  Lord  Chancellor  ;  and  on  the  8th  of  March  following,  his  Lordship  ordered 
that  the  decree  sliould  be  affirmed,  without  costs. 

After  the  hearing  of  the  petition  of  appeal,  John  Pasheller  died. 

The  appeal  was  from  the  decree  of  the  i:5tli  of  June,  1832,  and  the  order  affirming 
the  same. 

For  the  Ajipellants,  Mr.  Wakefield  and  Mr.  Simmons. 

The  bonds  given  by  Reid  and  Sherard  to  Sir  Charles  Oakeley  made  them  both 
principal  debtors.  Upon  the  death  of  Sherard.  Reid,  by  agreement  with  the  executors 
of  Sherard,  took  the  debt  upon  himself ;  but  this  transaction  could  not  afEect  Oake- 
ley ;  he  was  no  party  to  that  agreement,  there  is  no  proof  that  he  had  notice  of  it, 
and  eveTi  notice  could  not  operate  to  release  the  debt.  An  extension  of  time  was 
given  by  Oakeley,  to  Reid  and  Kynaston,  for  the  payment  of  the  debt;  but  the  terms 
of  that  arrangement  do  not  appear.  If  any  conjecture  is  to  be  made  upon  the  sub- 
ject, it  ought  to  be  presumed  that  the  time  was  given  upon  the  same  terms  as  in  the 
transaction  of  182-'?.  when  Kynaston  gave  a  further  personal  security,  and  the  [580] 
responsibility  of  the  old  firm,  including  Sherard's  executors,  was  expressly  reseiwed. 
Transactions  between  debtors  cannot  alter  the  situation  and  rights  of  the  creditor  ; 
Heaf/i  V.  Percival  (I  P.  W.  682),  Davkl  v.  ElJire  (5  B.  and  C.  196),  Gnii.(fh  v.  Ba.vis 
(4  Price,  200).  In  1815,  when  Reid  took  upon  himself  the  debts  of  the  firm,  Oakeley 
could  not  have  demanded  payment  of  the  bonds.  The  executors  of  Sherard,  if  they 
desired  to  obtain  a  release  from  Oakeley,  should  have  made  him  party  to  the  arrange- 
ment witli  Reid.  But  they  are  content  to  take  an  indemnity  from  Reid  ;  a  fact  which 
of  itself  imports  an  acknowledgment  of  the  continuing  responsibility  of  the  estate 
to  the  demands  of  the  creditors  of  their  testator.  A  large  sum  being  due  from  Reid 
to  the  estate  of  Sherard,  they  secure  the  payment  by  a  transaction  which  tends  to 
prevent  sudden  demands  by  the  creditors  of  the  firm,  and  they  withdraw  assets  from 
the  surviving  partner  with  which  he  might  have  paid  the  debt  upon  the  bonds.  They 
had  in  their  hands  partnership  assets,  out  of  which  the  debt  ought  to  have  been  paid  ; 
Bees  V.  Berrin-gton  (2  Ves.  jun.  542).  If  those  assets  had  remained  under  the  con- 
troul  of  the  surviving  partner,  the  necessity  of  asking  the  indulgence  of  further  time 
for  payment  would  never  have  arisen. 

A  creditor  may  agree  to  release  one  of  two  joint  and  several  debtors  ;  but  there 
must  be  e^'idence  of  such  agreement.  There  is  no  such  evidence,  directly  or  in- 
directly. The  accounts  cannot  shew  this  :  they  could  only  raise  by  inference  a  debt 
by  simple  contract;  can  it  be  contended  tliat  tliis  is  a  substitute  for  a  bond  debt'? 
The  payment  and  [581]  receipt  of  interest  could  not  operate  as  a  discliarge  ;  Daniel 
V.  Cross  (3  Ves.  277).  In  Heath  v.  Percival  the  interest  was  altered  from  5  to  6  per 
cent.  In  all  other  respects  it  is  precisely  the  present  case ;  Thomson  v.  Percival  (3 
Nev.  and  M.  167);  Kir  wan,  v.  Kir  wan  (4  T3^r.  491). 

The  bonds  were  not  payable  until  three  years  after  the  death  of  Sherard.  The 
interest  was  paid  during  that  time  by  one  of  the  principal  debtors,  and  the  accounts 
after  his  death  were  made  up  and  transmitted  in  the  same  form  as  before. 

Lord  Lyndhurst:  In  those  accounts  the  money  which  he  lent  to  the  new  firm  was 
blended  with  the  old  debt  ;  a  circumstance  on  which  tlie  Respondents  rely. 

For  tlie  Appellant:  Not  till  1823.  There  is  no  direct  agreement  in  evidence, 
nor  an}-  thing  in  the  mode  of  dealing  between  the  parties  to  apprize  the  creditor 
that  there  was  to  be  a  change  of  security.  There  was  nothing  in  the  form  of  the 
accounts  to  excite  the  creditor  to  inquiry. 

As  for  the  argument  that  the  principal  debtor  was  converted  into  a  surety,  it  is 
difficult  to  deal  with  or  to  apprehend  it.  How  can  an  obligor  become  surety  for  his 
own  debt?     As  soon  as  the  acceptances  were  paid  by  Oakeley,  the  joint  and  several 

The  Master  of  the  Rolls  :  I  cannot  give  them  their  costs  ;  they  ought  to  have  seen 
to  the  pa.yment  of  this  demand. 

Mr.  Wigram  :  There  is  a  suit  pending  in  which  this  question  might  have  been 
settled,  without  having  a  new  suit  for  that  purpose. 

The  Master  of  tiie  Rolls :    It  was  absolutely  necessary  to  come  to  the  Court. 

Mr.  Wigram  :    But  not  to  have  brought  them  before  the  Court. 

The  Master  of  the  Rolls  :  Yes,  it  was  necessary,  because  there  was  an  alternative 
relief. 
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debt  upon  the  bonds  took  effect.  It  is  iirj^ued,  that  beiiijj:  indemtiity  bonds  payment 
ought  to  have  been  demanded  :  but  money  bonds  have  equally  a  time  of  payment 
fixed.  It  is  the  duty  of  the  obli<:or,  not  the  obligee,  to  see  to  the  discharge  of  the  debt 
by  effecting  the  payment.  This  should  have  been  done  by  Sherard's  executors  ;  but 
thev  remained  content  with  the  indemnity  of  .leid  against  the  responsibility  of  their 
(State,  which  they  [582]  knew  to  be  continuir.g,  or  the  indemnity  would  have  been 
ust]«;!?B. 

Even  supposing  that  it  were  the  case  of  a  surety,  time  was  not  given  so  as  to 
discharge  the  debt.  There  was  no  binding  agreement.  The  creditor  says  in  a  letter, 
'"  that  he  should  be  happj'  to  wait  a  twelvemonth  ;  "  could  this  have  been  enforced  by 
anv  pioceeding  in  equity  ■      If  not,  there  could  be  no  discharge. 

It  is  argued  that  the  conduct  of  the  creditor  has  operated  as  a  fraud.  How  is 
'iiat  proposition  established?  It  is  not  necessarj'  to  tell  the  debtor  that  his  obligation 
continues.  The  transactions  of  Oakeley  with  the  new  firm,  left  the  executors  of 
Sherard  in  possession  of  all  their  rights  and  remedies  against  them.  If  the  dealings 
of  the  parties  amount  to  an  extinguishment  of  tlie  debt,  it  must  be  by  implied  con- 
tract. There  is  none  such  in  this  case.  The  judgment  of  the  Master  of  the  Rolls 
did  not  proceed  on  tliat  ground  ;  but  assumed  tliat  one  of  the  debtors  was  converted 
into  a  surety,  and  decided  the  case  upon  that  principle  ([10  Bli.  N.  S.]  p.  576). 

For  the  Respondents,  Mr.  Pemberton  and  Mr.  Jacob. 

This  case  falls  under  the  rule  of  equity  which  has  established  the  doctrine  that  if 
time  be  given  by  the  creditor  to  a  principal  debtor,  he  releases  the  surety  ;  or  if  that 
proposition  were  untenable,  it  is  at  least  a  case  of  fraud  in  equity  where  the  creditor 
has  so  conducted  himself  as  to  extinguish  his  claim  against  the  estate  of  one  of 
two  principal  debtors. 

In  the  settlement  of  accounts  between  Reid  and  [583]  Sherard's  executors,  the 
debts  of  the  firm  were  undertaken  by  Reid,  and  the  executors  received  so  much  the 
less,  and  were  indemnified  against  the  debt  to  Sir  C.  Oakeley.  He  must  have  been 
aware  of  that  arrangement.  Reid  was  his  son  in  law  ;  Kynaston.  the  new  partner, 
was  also  his  son  in  law,  and  his  own  son  was  a  clerk  in  the  firm.  It  might  be  ]ire- 
sumed  that  he  must  have  had  some  knowledge  of  the  partnership.  But  the  letter  in 
reply  to  his  solicitor,  dated  in  August  1823,  furnishes  proof  that  he  was  aware  of  the 
fact.  Speaking  of  his  claim  upon  the  bonds,  he  there  says,  "  whether  any  thing  can 
now  be  obtained  from  Sherard's  estate  by  virtue  of  the  bonds,  you  can  perhaps  easily 
ascertain.  But  the  matter  seems  more  immediately  to  concern  his  co-obligor,  Mr. 
Reid,  who  has  undertaken  for  the  security  of  the  whole  demand."  The  reason  of  his 
giving  time  for  payment  is  obvious  from  the  connection  of  the  parties,  as  well 
as  the  correspondence.  He  knew  that  if  lie  pressed  Reid  for  payment,  it  would  bring 
upon  him  a  demand  from  Sherard's  executors. 

That  Oakeley  had  notice,  appears  not  only  from  the  correspondence,  but  from  the 
transfer  of  the  account,  the  mode  of  keeping  it,  and  the  payment  of  interest.  In  the 
accounts  delivered  annually  by  Reid  and  Co.,  the  new  firm,  it  is  treated  as  their  debt. 
Those  accounts  include  a  debt  for  £17,000  stock  advanced  by  Oakeley  to  that  firm  : 
no  distinction  is  made,  the  interest  on  the  £10,000  is  paid  on  the  same  account  and 
in  the  same  manner  as  the  dividends  on  the  £17,000.  Upon  the  question  which 
arose,  whether  the  £17,000  was  to  be  considered  as  a  stock  loan  or  a  cash  loan,  Sir 
Charles  Oakeley,  in  the  letter  of  August  1823,  treats  the  [584]  debt  of  £10,000  on 
the  same  footing  as  the  debt  of  £17,000  upon  the  stock  loan.  He  cites  these  as  in- 
cluded in  the  same  account  as  delivered  to  him  by  the  firm  of  Reid  and  Kynaston, 
and  recognizes  them  as  his  debtors  in  respect  of  both  claims  :  thus  adopting  and 
assenting  to  the  account  with  the  new  firm  of  Reid  and  Co.,  which  comprised  the 
debt  of  £lO,000.  This  brings  the  case  within  the  principle  laid  down  in  Gough  v. 
Davis  (4  Price,  200)  and  Thomson  v.  I'ercivnJ  (5  B.  and  Ad.  935). 

Lord  Lyndhurst :    With  adoption. 

For  the  Respondent:  The  effect  of  the  transfer  in  account  received  and  not  oV)- 
jected  to  by  the  creditor,  operates  as  if  there  had  been  payment  by  the  old  firm,  and 
a  new  loan  to  the  new  firm.  This  may  be  gathered  from  the  comments  of  the  Judges 
upon  Dai'ld  v.  EUice  [5  B.  and  C.  196],  in  Thomson  v.  Peircivcd,  and  so  from  Gough 
V.  Davis. 

Lord  Lyndhurst :  The  principle  of  decision  might  be  applicable  if  the  facts  were 
made  out. 
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For  tlie  Respondent:  Transfer  is  the  usual  mode  of  payment  in  commerce;  debts 
are  so  paid  in  bankers'  books,  and  the  party  in  favour  of  whom  the  transfer  is 
directed,  mi"-ht  bring  an  action  against  the  banker  for  money  received  to  his  use; 
so  an  action  would  lie  against  the  banker  upon  an  account  stated,  which  imports  a 
consideration.  The  transactions  with  the  executors  in  this  case  operate  as  money 
paid  to  Reid  and  Kynaston  by  consent  of  Oakeley ;  and  Oakeley  might  have  main- 
tained a  joint  action  against  Reid  and  Kynaston  upon  the  stated  and  settled  account, 
which  must  rest  upon  consideration  ;  Reid  and  Kynaston  having  received  the  money, 
would  be  liable  to  an  action  [585]  of  assumpsit  by  Oakeley;  this  is  the  effect  of  the 
transfer.  With  this  doctrine  all  the  cases  concur  except  some  observations  in  David 
v.  EUice,  and  there  w^as  a  failure  for  want  of  proof  ;  here  credit  was  given  on  special 
grounds,  the  debt  has  become  that  of  Reid  and  Kynaston,  by  the  effect  of  the  trans- 
action and  conduct  of  the  parties. 

As  to  the  concealment,  tlie  reasons  were  obvious;  the  new  firm  were  in  some 
degree  of  pecuniary  embarrassment,  not  insolvency,  but  such  as  would  have  induced 
the  party  liable  for  the  debts  to  take  measures  for  his  security.  Sir  Charles  Oake- 
ley, in  his  letter  of  the  24th  July,  1823,  says  he  is  sorry  to  hear  that  their  situation 
will  not  allow  of  an  early  payment  of  the  loan.  If  the  executors  of  Sherard  had 
known  of  tliis  state  of  things,  they  would  have  taken  measures  to  enforce  the  pay- 
ment of  the  debt;  but  the  arrangement  of  the  new  firm  is,  that  they  shall  not  be 
informed,  for  that  reason,  and  Oakeley  is  cognizant  of  this  fact,  and  colludes  with 
them  in  the  concealment.  It  is  argued  that  the  creditor  is  not  bound  to  give  notice 
to  the  surety  that  the  principal  debtor  is  embarrassed  :  possibly  he  may  not  be  undet 
such  legal  obligation,  but  it  may  be  a  circumstance  to  shew;  a  fraudulent  dealing 
between  the  creditor  and  the  principal  debtor,  to  the  prejudice  of  the  surety:  here 
was  a  bargain  between  the  debtor  and  creditor  that  the  transaction  should  be  con- 
cealed from  the  surety  ;  when  Oakeley  is  afterwards  about  to  take  a  farther  security 
from  the  new  firm,  he  is  advised  by  the  solicitor  to  give  such  notice.  By  a  letter  to 
Oakeley,  from  his  solicitor  {ante,  p.  573),  it  appears  that  Reid  and  Kynaston  objected 
to  the  application  to  [586]  Sherard's  executors,  for  their  consent  to  taking  the  col- 
lateral security,  "  inasmuch  as  that  would  have  the  effect  of  their  insisting  on  Messrs. 
Reid  and  Co.  immediately  discharging  the  bonds,  which  would  not  be  convenient  for 
them  to  do  ;"  these  are  the  very  words  of  the  letter,  and  they  furnish  direct  inference 
of  a  corrupt  bargain  between  the  parties  to  conceal  the  transaction  from  Siierard's 
executors,  and  to  deprive  them  of  or  endanger  their  remedy  against  the  principal 
debtors  ;  such  a  transaction  cannot  be  disregarded  in  a  Court  of  Equity.  That  Oake- 
ley on  a  former  occasion  agreed  with  the  new  firm,  to  delay  the  time  of  payment  for 
three  years,  cannot  be  disputed,  and  the  agreement  between  the  executors  and  Reid 
that  he  should  pay  the  debt. 

Lord  Lyndhurst :  How  will  an  arrangement  between  debtors  affect  a  creditor, 
unless  he  adopts  it?  Can  the  parties  alter  their  situation  with  respect  to  the  creditor 
without  his  assent?  Can  you  cite  &\\j  authority  tO'  show  that  joint  debtors,  by  their 
own  act,  can  alter  their  situation  after  the  contract  has  been  concluded? 

For  the  Respondent:  If  the  creditor  in  effect  has  notice  that  one  of  his  debtors 
is  the  principal,  and  the  other  by  the  effect  of  a  transaction  between  them  is  placed 
in  the  situation  of  a  surety,  or  made  liable  only  in  default  of  the  principal ;  his  con- 
duct towards  the  parties  so  situated  ought  to  be  regarded  in  equity.  He  ought  not 
to  deal  with  one  of  the  parties  sO'  as  to  affect  the  other.  If  he  gives  time  to  the  prin- 
cipal, he  cannot  sue  the  surety.  In  this  case  time  was  given  for  the  benefit  of  the 
principal,  and  to  the  injury  of  the  surety,  or  party  who  had  become  liable  only  on 
default  of  the  principal.  If  he  had  known  of  the  transaction,  he  would  have  [587] 
sued  ihe  principal  debtor  :  and  this  was  concealed  by  collusion  of  the  ci'editor,  who 
was  apprised  of  the  relation  in  which  the  two  debtors  stood  to  each  other.  The 
reasoning  and  the  principle  which  applies  to  the  case  of  principal  and  surety,  applies 
equally  to  this  case ;  there  is  no-  substantial  difference. 

It  is  argued  on  the  other  side,  that  the  debt  upon  the  bond  remains  unaffected  by 
the  transaction  between  the  debtors.  But  Oakeley  by  his  own  acts  consented  to  accept 
Reid  and  Kynaston  as  his  principal  debtors,  and  the  executors  of  Sherard  as  liable 
only  on  default.  This  state  of  circumstances  is  established  not  merely  by  the  trans- 
action between  the  parties  so  liable,  but  partly  by  the  knowledge,  acquiescence,  an,d 
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adoption  of  the  creditor.  The  sureties  by  his  conduct  hiive  lost  their  remedy:  can 
he  now,  after  long  accjuiescence,  resort  to  his  original  rights  Ujuni  the  bond,  as  if  no 
time  had  been  given,  no  concealment  practised,  and  the  principal  debtors  were  still 
solvent;  The  notice  of  the  transfer  of  the  debt  affects  the  creditor,  although  the 
transaction  occurred  before  the  debt  was  payable:  for  by  his  own  letters  it  appears 
that  time  was  given  to  the  principal  debtors  after  the  debt  was  payable,  and  that  he 
concurred  in  a  transaction  with  the  principal  debtor,  which  was  concealed  from  the 
surety  for  the  express  purpose  of  ]ireventing  the  forced  liquidation  of  the  debt. 

Lord  Lyndhurst :    Kynastou  be<;ame  a  new  debtor. 

For  the  Respondent:  In  Davkl  v.  Ellis  [5  B.  and  C.  196]  it  was  argued,  that  there 
was  no  discharge,  because  a  new  debtor  was  not  acquired.  Thomson  v.  I'ercival  [5  B. 
and  Ad.  9.'?5]  shews  the  distinction  arising  out  of  that  fact. 

[588]  In  one  of  his  letters  to  the  new  firm,  (p.  566.)  Oakeley  says,  (no  arrangement 
liaving  been  made  for  the  benefit  of  his  son)  "  that  it  would  not  be  convenient  for 
him  to  enter  into  any  new  engagement  for  continuing  the  advancement  of  the 
£10,000  beyond  the  period  of  his  former  engagement:"  and  by  his  letter  of  March, 
1821,  after  speaking  of  his  anxiety  to  close  the  concerns  then  outstanding,  he  again 
urges  Reid  and  Kynaston  upon  the  subject  of  a  proposal  which  lie  expects  them  to  make 
for  the  advancement  of  his  son  Edward,  then  their  clerk  and  now  the  Appellant  in 
this  appeal.  It  appears,  therefore,  that  the  creditor  had  agreed  not  to  call  for  jiay- 
ment  of  the  debt  within  three  years,  and  the  debtor  perliaps  not  to  pay  it  off.  This 
is  an  a.greement  binding  upon  the  parties  in  law.  He  might  then  have  compelled 
payment  from  tlie  executors  ;  but  he  either  releases  them  or  treats  them  as  sureties, 
and  the  case  was  decided  upon  that  principle  by  the  Master  of  the  Rolls.  (Here  the 
judgment  was  read  by  the  Respondents'  counsel.) 

The  Lord  Chancellor  :  That  judgment  assumes  that  Sir  C.  Oakeley  had  notice  of 
the  arrangement.  This  is  ;dleged  in  tlie  Respondents'  case,  and  denied  in  the  Ap- 
pellants' case.     I  see  no  evidence  of  it. 

For  the  Respondents  :  It  is  to  be  inferred  from  the  letters  and  accounts,  in  which 
the  new  firm  are  treated  as  his  debtors.  They  pay  the  interest  on  the  debt,  and  he 
gives  them  indulgence,  being  his  sons-in-law. 

The  Lord  Chancellor  :  Does  it  go  farther  than  this,  tliat  he  treated  the  House  as 
his  debtors? 

For  the  Respondents  :  The  letters  shew  tiiat  he  did  not  look  to  Sherard's  executors. 
In  one  [589]  letter  Ke  says,  "  he  hopes  it  will  be  convenient  to  the  house  to  discharge." 
This  must  mean  the  firm  of  Reid  and  Kynaston,  to  whom  the  letter  is  addressed. 

The  Lord  Chancellor:  Your  case  is  that  he  knew  it  in  1817.  In  182.'3,  he  pro- 
vided against  the  consequences. 

Lord  Lyndhurst  (Aug.  20.) :  The  question  in  this  case  arose  out  of  a,  transaction 
upon  wliich  the  Appellant  claimed,  in  a,  suit  of  S/ierard  v.  S/herard,  a  sum  of  £10,000, 
with  interest  thereon  for  a  certain  period.  It  appears  that  the  late  Sir  Charles 
Oakeley  advanced  a  sum  of  £10,000  to  tlie  firm  of  Reid  and  Sherard,  who  were  at 
that  time  in  partnership,  and  the  repayment  of  that  sum  of  £10,000  was  secured 
by  four  several  bonds  of  £2500  each.  Sherard  died  before  any  part  of  the  money 
was  repaid,  and  a  new  partnership  was  formed  between  Reid  and  another  pei-son. 
Reid  and  his  partner  entered  into  an  arrangement  with  the  personal  representatives 
<3f  Sherard,  by  which  they  agreed  to  take  upon  themselves  the  payment  of  tlie  debt, 
in  consequence  of  certain  considerations  which  they  received,  and  to  indemnify  the 
representatives  of  Sherard  against  it.  The.  name  of  the  new  partner  was  Kynaston, 
and  he  was  connected  witJi  Sir  Charles  Oakeley.  After  some  considerable  tijne  an 
arrangement  was  made  between  Sir  Charles  Oakeley  and  Kynaston,  without  any 
communication  with  the  representatives  of  Sherard,  to  extend  tlie  time  of  payment 
for  a  period  of  three  years ;  the  time  was  accordingly  extended,  and  tlie  question  is, 
what  was  the  effect  of  the  extension  of  that  time,  whether  it  discharged  the'  repre- 
sentatives of  [590]  Sherard  from  their  liability?  Now,  in  consequencle  of  an 
arrangement  which  took  place*  between  the  representatives  and  tlie  new  partnership, 
they  stood  in  the  character  of  sureties,  and  the  principle  of  law  is  this,  tliat  where 
a  creditor  gives  time  to  the  principal,  there  being  a.  surety,  without  any  coinmuni- 
cation  with  the  surety,  and  without  the  consent  of  the  surety,  it  discharges  him 
from  liability,  liecause  it  places  him  in  a  new  situation,  and  exposes  him  to  risk  and 
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contingencies  which  he  would  not  otherwise  be  liable  to.  Tliat  being  the  tact  in  the 
present  instance,  and  as  the  facts  bring  home  the  knowledge  of  all  the  circmnstances 
of  the  transaction  to  Sir  Charles-  Oakeley,  it  is  my  opinion,  in  this  case,  that  the  re- 
presentatives of  Shera.rd  were  discharged  from  their  liability.  That  was  the  opinion 
of  the  Master  of  the  Rolls,  and  that  was  the  opinion  of  the  late  Lord  Chancellor  upon 
appeal  :  and  I  think,  under  tliese  circumstances,  your  Lordships  will  be  of  opinion 
that  their  opinions  with  respect  to  this  ])oint,  and  their  deeisions,  were  correct, 
lender  these  circumstances  I  should  advise  your  Lordships  that  the  judgment  be 
affirmed  ;  and  I  think  under  the  circumstances,  as  the  question  a.ppears  to  me  to  be 
very  clear  and  distinct,  and  unembarrassed,  and  as  there  have  been  two  successive 
judgments  against  the  Plaintift',  that  in  this  case,  the  judgment  ought  to  be  affirmed 
with  costs. 

The  Lord  Chancellor  :  It  was  my  fortune  to  be  counsel  for  one  of  the  parties 
when  this  cause  was  in  the  Court  of  Chancery  ;  and  I  am  e-\tremely  glad,  therefore, 
that  I  had  the  assistance  of  my  noble  and  learned  friend,  who  attended  the  hearing 
[591]  of  this  appeal,  because  I  was  desirous  of  abstaining  from  expressing  any 
opinion  of  my  own  upon  the  question  in  dispute  between  tJie  parties,  until  my 
noble  and  learned  friend  had  expressed  his;  and  I  shall  no  further  enter  into  the 
case  tlian  to  say  that  I  entirely  concur  in  the  opinion  which  he  has  expressed. 

Decree  affirmed  with  costs. 

See  pro' :  Andrmv  v.  Bougiiey,  Dyer,  75,  a  cliattel  given  in  lieu  of  debt,  a  discharge. 
Evans  v.  Drumiiiond,  4  Esp.  89  ;  Reed  v.  Wlilte,  5  Esp.  Vl'l  ;  Wyatt  v.  .1/.  of  Hertford, 
3  East,  147  ;  Strong  v.  Hart,  6  B.  and  C.  160  ;  Smith  v.  Ferrand,  7  B.  and  C.  19  ; 
Exp.  Ruffin,'%  Ves.  119;  Exp.  Harris,  1  Mad.  58:5. 

Con:  Ja-comh  v.  Harirood,  2  Ves.  265  :  Wangli  v.  Carver,  2  H.  B.  235  ;  Devaynes 
V.  Noble,  Sleech's  case,  1  Mer.  539  ;  and  see  Exp.  Kendal.  17  Ves.  514,  diet,  of  Lord 
Eldon,  as  to  discharge  of  estate  of  deceased  debtor.  Bedford  v.  Deakin,  2  B.  and  A. 
210;  Lodge  v.  Dieas,  3  B.  and  A.  611  ;  Robinson  v.  Read.  9  B.  and  C.  449  ;  Orr  v. 
Chase,  Note  to  D.  v.  N.  1  Mer.  730. 


[592]  ENGLAND. 

(Court  of  Exi'hequer.) 

JOHN  SCARLET,  EDWARD  SCARLET,  and  JAMES  PliOlWMX}^.— Appellants : 

THE  GOVERNORS  OF  THE  FREE  SCHOOL  IN  LUCTON,  and  KEDGWIN 

HOSKINS  and  THEOPHILUS  LANE.— Respondent.^. 

[Mews'  Dig.  V.  23  ;  vi.  773.     S.C.  4  CI.  and  F.  1  ;  and  in  Ex.,  sub  nom. 
Vierrepoint  v.  Scarlet,  2  Y.  and  J.  330.] 

By  a  charter  of  Hen.  I.,  Reading,  Chelsea,  and  Leominster,  with  their  appurten- 
ances, churches  and  chapels,  oblations  and  tithes,  were  graaited  to  the  abbot 
and  convent  of  Reading.  Tlie  church  or  rectory  of  Eye  was  an  appendage  to 
the  church  of  St.  Peter,  Leominster,  comprehending  tlie  vicarage  of  Eye,  and 
tlie  manor  and  township  of  Lucton,  which  was  part  of  tJie  lordship  of  Leo- 
minster. Upon  the  attainder  of  the  abbot  of  Reading,  30th  Hen.  8.,  tlie  abbey 
was  dissolved,  and  tlie  possessions  of  the  abbey  and  convent,  including  the 
church  and  rectory  of  Eye,  with  all  tithes  thereto  belonging,  vested  in  the 
Crown. 

By  letters  patent  of  10th  James  I.,  the  king  granted  to  M.  and  P.  in  fee,  '  All  those 
our  tithes  yearly,  and  from  time  to  time  coming,  growing,  or  renewing  in 
Lucton,  etc.  and  in  tJie  manor  of  Lucton,  etc.  including  tithes  of  hay  of  etc. 
(particular  lands  specified  as  being  in  the  occupation  of  tenants  named  ;)  and 
all  tithes  of  lauds  in  Lucton  in  tlie  occupation  of  etc.  all  which  are  witliin  the 
lordsliip  of  Leominster,  and  were  formerly  parcel  of  the  possessions  of  the 
late  cell  or  priory  of  Leominster,  being  a  cell  annexed  to  tJie  late  monastery 
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of  Readin'T,  exceptinir  advowsons  of  rectories,  etc.  ;  to  hold  the  aforesaid 
rectories,  tithes,  etc." 

Froiii  the  time  when  the  possessions  of  the  abbey  had  vested  in  the  crown,  leases 
had  been  from  time  to  time  granted  of  the  titlies  of  Lucton  ;  but  no  mention 
was  made  in  these  leases  of  the  rectory  of  Eye. 

[593]  The  occupiers  of  lands  in  Lucton  had  usually  paid  to  the  grantees  and  those 
who  claimed  under  tliem,  tithes  of  corn  and  grain,  and  every  other  species 
of  titJie,  except  of  hay  and  agistment,  the  right  to  which  they  disputed,  ou  the 
ground  that  the  graiiteesi  were  not  to  be  considered  as  rectors  of  Eye,  but  as 
grantees  of  portions  of  tithes  :  that  in  the  ministers'  accounts  detached  por- 
tions only  of  tithes  were  stated,  and  not  the  tithes  generally  of  the  rectory  of 
Eye  ;  and  that  titlies  of  liay  and  agistment  had  never  within  memory  been  paid 
in  respett  of  such  lands,  and  that  it  ought  to  be  presumed,  that  there  had  at 
some  time  been  a  conveyance  of  those  tithes  to  the  owners  of  the  lands.  On 
the  other  hand,  it  wa-s  i)roved,  that  tliere  had  been  various  suits  on  behalf  of 
the  grantees  claiming  all  tJie  tithas,  and  decrees  in  some  of  those  suits  against 
tlie  occupiers,  who  did  not  set  up  the  defence  of  exemption  trom  the  tithes  of 
hay  and  agistment.  It  also  appeared,  that  the  grantees  under  the  crown,  had 
repaired  tJie  chancel  of  the  parish  church. 

Held  under  these  circumstances,  that  although  it  might  be  doubtful  upon,  the 
construction  of  the  grant,  whether  it  passed  tlie  rectory,  yet  that  it  was 
sufficient  to  carry  all  tithes ;  tliat  they  were  entitled  to  the  common  presump- 
tion in  favour  of  rectors,  and  tliat  a  grant  of  the  tithes  of  hay  and  agistment 
could  not  be  presumed  in  favour  of  the  occupiers. 

The  Respondents,  the  governors  of  Lucton  Free  School,  founded  by  John  Pierre- 
point,  claimed  to^  be  owners  of  the  tithes  within  the  cha.pelry  of  Eyton.  and  the 
township  of  Luston,  and  the  manor  of  Luston,  within  the  rector}'  and  parish  of  Eye, 
in  the  county  of  Hereford,  other  tlian  and  except  the  tithes  payable  to  the  vicar  of 
Eye,  and  the  curate  of  Eyton. 

The  Re.spondents,  Kedgwin  Hoskins  and  Theophilus  Lane,  were  the  personal 
representatives  of  Philip  Pyuible,  who,  at  the  date  of  tlie  decree  from  which  this 
appeal  was  brought,  was  lessee  of  these  tithes,  under  the  first-named  Respondents. 

[594]  The  Appellants  were  occupiers  of  land  within  the  rector}%  and  within  that 
part  of  the  vicarage  of  Eye,  which  is  within  the  manor  of  Luston. 

The  rectory  or  parish  of  Eye,  comprehends  the  vicarage  of  Eye,  and  the  several 
chapelries  of  E3-ton,  Lucton,  Yarpole,  Orlton,  Bromfield,  Middleton,  Kymbolton, 
and  Hope  Mileton  or  Miles  Hope,  and  extends  over  the  manor  of  Luston,  and  the 
township  of  Eyton  is  included  in  the  chapelry  of  Eyton,  and  the  township  of  Lucton 
is  included  in  the  chapelry  of  Lucton.  and  the  townships  of  Birchor  .ind  Yarpole  are 
included  in  the  chapelry  of  Yarpole,  and  the  township  of  Luston  is  included  in  the 
manor  of  Luston. 

The  vicarage  of  Eye  and  the  several  chapelries  before  mentioned,  are  all  endowed. 

The  church  or  rectory  of  Eye  was  originally  an  .appendage  to  the  church  of  St. 
Peter,  Leominster.     The  manor  of  Luston  was  parcel  of  the  lordship  of  Leominster. 

By  a  grant  of  King  Henry  1.,  Reading,  Clielsea.  and  Leominster,  witli  all  their 
appendages,  with  woods  and  arable  lands,  and  pasture  lands  witli  meadow  lands  and 
water,  with  mills  and  fisheries,  with  churches  and  chapels,  and  cliurchyards,  and 
oblations  and  tithes,  with  a  mint  and  moneyer  at  Reading,  were  granted  to  the 
.abbot  and  convent  of  Reading :  and  by  the  same  charter  King  Henry  I.  decreed,  that 
110'  person  should  hold  any  of  the  said  possessions  of  the  said  abbot  and  convent  and 
their  successors,  in  fee,  but  only  at  a.  yearh-  rent  and  services  tO'  be  reserved  to  the 
abbot  and  convent. 

Before,  and  at  tlie  time  of  the  dissolution  of  the  monasteries  by  King  Henry  Vlll., 
the  abbot  and  convent  of  Reading,  in  right  of  tlieir  cell  or  [595]  priory  of  Leo- 
minster, were  seised  of  an  estate  of  inheritance,  in  fee  simple,  of  .and  in  the  lordship  of 
Leominster,  and  tlie  manors  and  mesne  manoi-s  thereuntO'  belonging,  and  particularly 
of  and  in  the  manor  of  Luston,  and  its  demesne  lands,  which,  at  the  time  of  such 
dissolution,  were  in  tlie  hands  or  manurance  of  the  prior  of  Leominster. 

The  property  of  the  abbey  of  Reading  having,  like  that  of  other  abbeys,  been 
transferred  to  the  crown  on  the  dissolution  of  the  monasteries,  King  Henry  VIIL, 
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by  letters  patent,  dated  27tli  February,  1540,  demised  tlie  "  Firiue  of  the  scite  of  the 
manor  of  the  Bury  in  Luston,  in  tlie  county  of  Hereford,  with  all  land,  meadows, 
feedings,  pastures,  and  titlies  of  grain,  hemp,  bees  and  apples,  to  tlie  same  manor  and 
township  of  Luston  belonging,  and  small  tithes  there,"  to  one  Robert  Brothat,  for  a 
term  of  twenty-one  years,  at  the  rent  of  £'27  7s.  lOd. 

In  tlie  year  1549.  King  Edward  VI.  demised  the  "  Manor  of  Luston.  and  the  scite 
and  soil  of  the  same,"  to  Sir  .lames  Croft,  to  hold  as  tenant  at  will,  and  in  tlie  general 
words,  "  tithes  "  are  included. 

By  letters  patent,  of  the  third  and  fourth  of  Philip  and  Mary  (a.u.  1556.)  Queen 
Mary  granted  a  reversionary  lea.se  of  the  manor  of  Luston,  to  one  John  Uoodinge,  for 
twenity-one  j'ears.  The  description  of  tlie  property  demised  by  this  lease  is  the  same 
as  that  in  the  lease  to  Brothat,  omitting  the  words,  "  and  tithes  of  grain,  hemp,  bees 
and  apples,  to  the  same  manor  and  vill  of  Luston  belonging,  and  tlie  small  tithes 
there." 

By  letters  patent,  of  the  first  of  Queen  Elizabetli,  dated  the  5th  of  August,  1558, 
(being  still  prior  to  [596]  the  expiration  of  Brothat's  tena),  her  Majesty  granted  a 
lease  for  twenty-one  years,  at  the  rent  of  £40  Is.  4d.,  to  Sir  James  Croft,  of  tithes 
alone,  by  the  following  description :  "  Divers  our  tithes  arising  or  growing  in 
Luston,  E^'ton,  Lucton  and  Byrchor,  in  the  county  of  Hereford,  to  tlie  manor  of 
Luston,  with  the  members  in  the  said  county  belonging  or  appertaining,  and  the 
tithes  of  divers  lands  there,  now  or  late  in  the  several  tenures  or  occupations  of  John 
Evans,  Thomas  Shotter,  John  Wind,  John  Hereford,  John  Shepherd,  Margaret  Jones, 
Willi'am  Winde,  Walter  Hickman,  Robert  Pates,  Richard  Winde,  Thomas  Buble, 
William  Engle,  Thomas  Rocke,  and  John  Smith,  and  certain  other  our  tithes  of  divers 
lauds,  of  a  certain  mill  in  Eytou  aforesaid,  now  or  late  in  the  several  tenures  or 
occupations  of  Elizabeth  Stephens,  Edmund  Burtliope,  John  Canope.  John  Engle, 
Nicholas  Debden,  George  Moneze,  Richard  Coren,  and  Hugh  Pell,  also  certain  other 
our  tithes,  in  the  marsh  of  Leominster,  to  wit,  tlie  tithes  of  hay  of  Reading  Hall,  the 
tithes  of  lands  there  of  Albo  Birche,  the  tithes  of  hay,  there,  now  or  late  in  the  tenure 
of  John  Morice.  and  the  tithes  of  lands  in  Yarpole.  now  or  late  in  the  several  tenures 
or  occupations  of  Edward  Cooper.  Robert  Philippes,  Tliomas  Mylward,  William 
Malyn,  .lolm  B.arthope,  Richard  Blysse,  and  Thoimis  Colpis,  and  also  divers  other 
tithes  of  lands  in  Birclior  and  Yarpole  aforesaid,  now  or  late  in  the  several  tenures  or 
occupations  of  Willi.am  Noblett,  Thomas  Wall,  Ricliard  Awall,  the  aforesaid  Jacob 
Crofts,  knight,  Richard  of  Waswall,  John  of  WaswaU,  Walter  Wenmore,  John  Gold, 
[597]  Thomas  Higgins,  Thomas  Dyrrye,  and  Philip  Barnes,  and  certain  other  tithes 
of  lands  in  Lucton  aforesaid,  now  or  late  in  the  several  tenures  or  occupations  of 
John  Galtlie,  John  Wigmore,  John  Galthe,  John  Crubbe,  Richard  Clee,  Thoma«  Davies, 
and  Thomas  Marshe,  and  our  tithes  in  Orlton,  arising  from  Bennett's  farm,  now  or 
late  in  the  tenure  or  occupation  of  Agnus  Atferton  ;  all  and  singular  the  tithes  afore- 
said, with  tlieir  appurt-enances,  were  late  jiarcel  of  the  possessions  late  of  tlie  priory  of 
Leominster,  in  our  said  county  of  Hereford,  to  the  late  monastery  of  Reading,  in  our 
county  of  Berks,  belonging  or  appertaining,  and  to  the  said  manor  of  Luston,  with 
its  members,  parcel  of  the  lordship  of  Leominster,  in  the  said  county  of  Hereford, 
belonging  and  appertaining." 

Queen  Elizabeth  having  granted  this  last  mentioned  lease  of  tithes  to  Sir  James 
Croft,  subsequently  by  other  letters  patent  of  the  10th  of  January,  in  the  same  year, 
granted  to  him  tlie  manor  of  Luston  by  the  same  description  as  is  used  in  tlie  demise 
to  Goodinge,  to  be  held  by  him  as  tenant  .at  will  to  her,  nud  ultimatel}'  by  other  letters 
patent  dated  the  4th  of  September,  1572,  being  the  fourteenth  yeai-  of  her  reign,  after 
reciting  the  lease  to  Goodinge,  and  the  lease  at  will  to  Sir  James  Croft,  and  after 
determining  the  tenancy  at  will,  Queen  Elizabeth  again  gi-anted  the  same  property 
by  the  same  description  to  Sir  James  Croft,  for  life,  with  remainder  to  his  son  and 
the  heirs  male  of  his  body. 

In  the  twenty-first  year  of  her  reign  (Sir  James  Croft  having  preiviously  sur- 
rendered the  lease  of  the  5th  of  August,  1558.)  Queen  Elizabeth,  by  let-[598]-t«rs 
patent,  dated  the  14tli  of  May,  1579,  reciting  the  lease  of  the  5tli  of  August,  1558, 
granted  another  lease  to  Sir  James  Croft  for  twenty-one  years,  of  tithes,  by  a  descrip- 
tion which  commences,  "  All  those  our  aforesaid  tithes  yearly  from  time  to  time 
growing,  arising,  or  accruing  in  Luston,  E^-ton,  Lucton,  and  Byrclior.  or  in  any  or 
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either  of  them,  in  our  count}-  of  Hereford  ;  iiiid  our  manor  of  l-.uston,  with  its  riu;lits, 
members,  and  very  appurtenance  to  tlie  same  :  and  all  those  our  tithes,  of  all  those 
our  lands  witli  appurtenances,  there,  now  or  late  in  the  several  tenures  or  occupations 
of  John  Evans,  (and  the  fourteen  other  persons  whose  names  follow  that  of  Evans  in 
the  descri]ition  in  the  lease  of  Aui:::ust  5tJi,  155(S,)  or  any  or  either  of  their  assigns." 
Tlie  description  then  proceeds  to  specify  tithes  of  particular  lands  in  E^-ton,  Birchor, 
Varpole,  and  Lucton,  by  the  names  of  tlie  occupiers,  which  also  correspond  with  the 
names  used  for  the  same  purpose  in  the  lease  of  Aviirust  5th,  1558,  and  concludes  with 
an  enumeration  of  lands,  and  titlies  in  the  manor  and  rectory  of  Orleton.  The  rent 
reserved  by  tliis  lease  differs  from  tliat  reserved  in  tlie  lease  of  August  5th,  1558, 
only  as  it  consists  in  two  sums  of  £30  '2s.  id.  and  £10,  instead  of  in  one  sum  of 
£4:0  Is.  -Id.  the  former  of  tlie  two  (the  £30  2s.  -id.)  being  stated  to  be  reserved  in 
respect  of  the  tithes  witliin  the  lordship  of  Leominster,  and  tlhe  latter  (the  £10)  in 
respet't  of  those  in  Orleton,  which  from  that  circumstance  would  ra.tlier  appear  not  to 
have  been  within  the  lordsliip  of  Leominster. 

In  the  year  1583,  (the  lease  of  the  5th  of  May,  1579,  having  been  surrendered,) 
Queen  Elizabeth  by  letters  patent,  dated  February  2d,  1583,  being  [599]  the  twenty- 
tiftli  year  of  her  reign,  granted  the  property  comprised  in  the  lease  of  the  5tli.  of 
May,  1579,  to  Lady  Catherine  Croft  for  life,  with  remainder  to  Edward  Croft  and 
Herbert.  Croft,  successively  for  their  lives,  at  the  same  rent  and  by  the  same  descrip- 
tion as  in  that  lease. 

In  the  year  1602,  Ijeing  tlie  fortj'-fourth  of  her  reign.  Queen  Elizabeth  made 
another  grant  (appearing  in  fact  to  be  mereh'  an  addition  of  fresh  lives  to  the  lease 
of  15G3.)  to  Herbert  Croft,  for  the  lives  of  himself,  his  wife,  and  his  son  Willia.m,  of 
those  tithes  within  the  lordship  of  Leominster  which  are  comprised  in  the  former 
grants  to  the  Croft  family,  and  are  subject  to  the  exact  rent  apportioned  on  tliem  bj' 
the  lease  of  1579,  namely,  £30  2s.  id. 

James  I.,  by  a  grant  dated  the  24th  of  March,  in  tlie  tentii  year  of  his  reign,  to 
Francis  Morris  and  Francis  Phelips,  their  heirs  and  assigns,  after  enumerating  and 
describing  different  manors,  lands,  etc.,  and  also  several  churches'  and  rectories 
intended  to  be  granted,  (among  which  neither  the  churches  nor  rectories  of  Leo 
minster  or  Eye  are  included,)  describes  the  tithes  granted  within  tlie  lordship  of 
Leominster  in  the  following  words:  "  All  those  our  tithes  yearly  and  from  time  to 
time  coming,  growing,  or  renewing,  in  Luston,  Eyton,  Lucton,  Birchor,  and  Yarpole, 
or  in  any  or  eitlier  of  them,  in  our  county  of  Hereford,  and  in  or  within  the  manor  of 
Luston,  with  all  their  rights,  members,  and  appurtenances,  in  the  said  county  of 
Hereford:  And  all  those  nur  tithes  of  all  those  lands  with  the  appurtenances  tliere, 
now  or  late  in  the  several  tenures  or  occupations  of  John  Evans,  Thomas  Shorter, 
John  Winde,  [600]  Thomas  Hereford,  Jolm  Shepherd,  Margery  Jones,  William  Wilde, 
Walter  Hickman,  Kobert  Pales,  Richard  Winde,  Thomas  Bubb,  William  Engle, 
Thomas  Rocke,  and  John  Smith,  or  of  any  or  either  of  them,  or  of  their  assigns,  or  of 
the  assigns  of  any  or  either  of  tlieni ;  and  also  aU  tliose  our  titlies  yearly,  and  from 
time  to  time  coming,  growing,  and  renewing  from  all  those  lands,  tenements,  mills, 
and  hereditaments  whatsoever  in  Eyton,  in  our  said  county  of  Hereford,  now  or  late 
in  the  sweral  tenures  or  occupations  of  Elizabeth  Stephens,  Edward  Birthope,  John 
Coiiope,  John  Engle,  Nicholas  Debden,  George  Monox,  Richard  Corewe,  and  Hugh 
Poll,  or  of  the  assigns  of  them,  or  any  or  either  of  them  :  and  all  those  tithe.-  in  the 
marshes  of  Leominster,  in  the  aforesaid  county  of  Hereford,  (that  is  tO'  say)  all  those 
tithes  of  hay  yearly,  and  from  time  to  time  coming,  growing,  or  reuewin",  in 
Readinge  Hall,  and  the  tithes  of  all  those  lands  there  now  or  late  of  Albou  Birche,  or 
his  assigns  ;  and  also  all  those  tithes  of  hay  tliere  now  or  late  in  the  tenure  or  occupa- 
tion of  John  Morice,  or  his  assigns,  and  also  all  those  our  tithes  of  all  those  lands  in 
Yerpole  aforesaid,  in  the  said  county  of  Hereford,  now  or  late  in  the  several  tenures 
or  occupations  of  Edmund  Cooper,  Robert  Phillips,  Thomas  Milward,  WiUia.m 
Maliii,  John  Birthope,  Richard  Bliss,  and  Thomas  Collins,  or  of  any  or  either  of  them, 
or  of  the  assigns  of  them,  or  of  either  or  any  of  them :  And  all  those  our  tithes  of  all 
those  lands  in  Birchor  and  Yerpoll,  or  in  either  of  them,  in  our  afores.aid  county  of 
Hereford,  now  or  late  in  the  several  tenures  or  occujiations  of  William  Noblett, 
Thomas  Wall,  Richard  Aw^alle,  [601]  Sir  James  Acrofte,  knight,  Richard  Dewaswall, 
John  de  Waswall,  Walter  Wenmore,  John  Gole,  Thomas  Higgins,  Thomas  Dirry,  and 
John  Barnes,  or  of  any  or  either  of  thein  or  of  their  assigns,  or  of  the  assigns  of  any 
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or  eitlier  of  them.  And  all  those  our  tithes  of  aJl  tliose  lauds  iu  Luctou,  in  our 
aforesaid  county  of  Hereford,  now  or  late  in  the  several  tenures  or  occupations  of 
John  Galthe,  John  Wigmore,  John  Galthe,  John  Grabbe,  Richard  Glee,  Thomas 
Uavies,  and  Thomas  Marsh,  or  of  any  or  either  of  tliem,  or  of  their  assigns,  or  of  the 
assigns  or  any  or  eitlier  of  them  ;  all  and  singular  which  premises  are  situate,  lying, 
growing,  and  being  within  the  lordship  of  Leominster,  in  the  aforesaid  county  of 
Hereford,  and  are  of  the  yearly  rent  or  value  of  £30  2s.  4d.,  and  were  formerly 
parcel  of  tlie  lands  and  possession  of  tlie  la.te  cell  or  priory  of  Leominster,  in  the  said 
county  of  Hereford,  being  a  cell  annexed  to  the  late  monastery  of  Reading,  in  our 
county  of  Berks." 

The  title  of  the  Respondents  was  deduced  tlirough  several  mesne  conveyances 
from  Morris  and  Phelips,  to  one  John  Pierrepoint,  in  the  year  1707,  and  from  him 
derived  by  means  ol  a  conveyance  in  the  year  1708,  to  certain  persons  as  trustees  for 
charitable  purposes,  and  of  an  act  of  the  7th  of  Ann,  constituting  these  trustees 
and  their  successors  a  corporation  by  the  style  of  "  The  Governors  of  the  Free  School 
in  Lucton." 

In  the  year  1824,  the  Respondents,  the  governors,  and  the  testator  of  the  other 
Respondents,  filed  a  bill  in  the  Exchetjuer  against  the  Appellants  and  other  Defendants 
(against  whom  it  was  dismissed  by  an  order  dated  May  1st,  1826),  stating,  among 
[602]  other  things,  tlie  grant  of  James  I.,  the  conveyance  by  Pierrepoint,  and  tlie 
act  of  the  7th  of  Ann,  an  agreement,  between  the  Respondents,  the  governors  of 
Lucton  Free  School,  and  Philip  Pymble,  the  testator  of  the  other  Respondents,  dated 
November  8,  1820,  for  a  lease  to  him  of  the  tithes  of  the  townsliips  of  Yarpole,  Bircher, 
and  Luston,  and  also  the  occupation  by  the  Appellants  of  lands  within  the  townsliip 
of  Luston,  and  the  chapelry  of  Ejrton,  in  tlie  manor  of  Luston,  and  the  perception  by 
tlieni  of  titheable  matters,  charging  payment  to  have  been  already  made  by  the 
Appellants,  of  all  tithes  of  corn  and  grain,  and  praying  an  account  and  satisfaction 
for  the  tithes  of  liay  and  grass,  calves,  lambs,  colts,  milk,  potatoes,  turnips,  garden 
stuff,  and  fruit,  since  the  25tli  of  December,  1820,  and  for  the  value  of  the  tithes  of 
agistment,  in  respect  of  unprofitable  sheep,  and  other  barren  and  unprofitable  cattle 
fed  by  the  Appellants,  upon  their  farms  or  lands,  within  the  towTiship  of  Luston,  or 
witliin  the  manor  of  Luston,  or  the  chapelry  of  Eyton. 

Li  Hilary  term,  1825,  the  Appellants  put  in  their  answer,  by  which,  among  other 
things,  they  admitted  an  occupation  within  so  much  of  tJie  vicarage  of  Eye  as  is 
within  the  manor  of  Luston,  and  the  perception  of  titheable  matters,  b"t  d'd  not 
admit  the  title  of  the  governors  of  Lucton  School,  and  they  set  up  certain  moduses 
in  lieu  of  the  tithes  of  milk,  calves,  colts,  lamks,  and  gardens,  and  stated  that  they 
liad  set  fortli  tlie  tithes  of  all  clover  of  the  first  year's  vesture,  and  ajiples,  and  pears, 
not  being  tlie  produce  of  gardens,  since  the  year  1820,  and  that  they  had  been  taken 
away  by  Philip  Pymble,  and  that  tliey  were  ready  to  pay  [603]  the  moduses ;  the 
Appellants  then  proceeded  to  state : 

"  That  no  tithes  of  hay  or  agistment,  or  of  any  other  titheable  matters  and  things, 
or  any  satisfaction  in  lieu  thereof,  except  tJie  titlies  of  icorn  and  grain,  hemp,  flax, 
clover  of  tlie  first  year's  growtii  or  vesture,  hops,  apples,  pears,  pigs,  geese,  and  eggs  ; 
and  the  aforesaid  moduses  and  customary  payments  in  lieu  of  tlie  tithes  of  milk, 
calves,  colts,  lambs,  wool,  and  gaidens,  or  the  produce  thereof,  had  ever  within  the 
memory  of  any  person  living  been  rendered  or  jia.id  within  sucli  parts  of  the  said 
rectory  of  Eye  as  were  within  the  said  vicarage  of  Eye,  and  within  the  said  manor  of 
Luston  ;  and  insisted  tliat  at  some  former  periods  or  period  some  body  corporate 
or  person  or  persons  having  good  right,  title,  and  power  so  to  do,  executed  some 
grants  or  grant,  releases  or  release,  by  virtue  whereof  the  tithes  of  hay  agistment, 
and  of  aJl  otiier  titheable  matters  (and  things  within  such  parts  of  the  said  recton' 
of  Eye  as  were  within  the  said  vicarage  of  Eye,  and  witliin  the  said  manor  of  Luston 
as  aforesaid,  except  as  aforesaid,  wea-e  granted  or  released  unto,  or  became  vested  in 
the  owners  of  tlie  several  farms  and  lands  situate  within  such  parts  of  tlie  said 
rectory  ol  Eye  as  w'ere  witJiin  the  said  vicarage  of  Eye,  and  within  the  said  manor 
of  Luston,  and  ha.ve  ever  since  been  enjoyed  therewith." 

The  cause  being  at  issue,  witnesses  were  exaniined  on  both  sides.  aJid  by  tJie 
testimony  of  those  for  the  defence,  and  by  the  cross-examination  of  one  of  the 
witnesses  for  tlie  Plaintiffs,  the  moduses  insisted  on  were  established,   and  it  was 
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also  proved  [604]  tliat  no  tithes  of  hay  of  agistment,  or  aiiy  satisfaction  in  lieu  of 
them,  or  tithes  of  any  other  titheable  matters,  or  any  satisfaction  in  lieu  of  them, 
except  tithes  of  corn  and  gi-ain,  hemp,  tiax,  clover  of  the  first  year's  vesture  or 
growtli,  clover,  and  liops,  apples,  pigs,  geese,  and  eggs,  and  except  the  moduses  in 
lieu  of  the  titJies  of  milk,  calves,  colts,  wool,  lambs,  and  gardens,  had  witliin  the 
memory  of  man  ever  been  paid  tO'  any  one  within  such  parts  of  the  rectory  of  Eye 
as  are  within  the  vicarage  of  Eye  and  the  manor  of  Luston. 

In  addition  toi  the  parole  testimony,  a  large  mass  O'f  documentary  evidence  was 
also  adduced  (see  tJie  Appendix  to  the  printed  cases). 

The  cause  having  been  brought  to  a,  hearing,  the  Appellants,  by  the  first  part  of 
the  decree,  dated  tlie  31st  of  November,  1827,  were  ordered  to  account  with  and 
pay  to  the  Respondents,  the  governors,  and  the  testator  of  the  other  Respondents, 
the  titlies  of  hay,  grass,  potatoes,  turnips,  and  fruit,  not  the  produce  of  gardens,  and 
also  tlie  titlies  of  tlie  agistment  of  all  sheep  not  produoing  wool  or  lambs,  and  of 
O'tlier  barren,  diy,  and  unprofitable  cattle  and  horses,  which  had  arisen,  grown, 
renewed,  and  increased  on  the  several  farms,  lands,  and  tenements  in  tlieir  res- 
pective occupations  within  the  township  or  vill  of  Luston,  and  manor  of  Luston, 
and  rectory  of  Eye,  since  tlie  25tli  of  Dec-ember,  1820,  with  costs;  and  tlie  usual 
directions  were  given  for  taking  the  accounts. 

With  respect  to  the  tithes  of  calves,  milk,  lambs,  colts,  and  garden  stuff  and 
fruit,  being  the  produce  of  gardens,  the  Respondents  declining  to  try  issues  on  the 
validity  of  tlie  moduses  set  up  by  [605]  the  Appellants,  their  bill  as  tO'  tliose  was 
by  the  latter  ]iart  of  the  decree  dismissed  with  costs. 

The  suit'  by  the  Respondents,  tlie  governors,  and  Philip  Pymble,  against  the 
Appellants,  aiid  the  proceedings  under  it.  becoming  abated  after  the  passing  and 
entering  of  the  decree,  by  the  death  of  Philip  Pymble,  the  Respo'iidents,  the  governors 
of  tlie  Free  School  in  Lucton,  and  the  Respondents,  Kedgwin  Hoskins  and  Theophilus 
Lane,  as  the  executors  of  Philip  Pymble,  exhibited  their  bill  of  revivor  in  the  Court 
of  Exchequer,  against  the  Appellants,  in  Hilary  term,  1833,  to  which  the  Appellants 
appeared,  and  the  Court  of  Exchequer  made  an  order  on  the  14th  of  February, 
1833,  tJiat  the  suit  and  proceedings  should  be  revived  against  the  Appellants. 

The  appeal  was  against  that  part  of  tlie  decree  of  tlie  31st  of  November,  1827,  by 
which  it  was  ordered,  adjudged,  and  decreed,  that  the  Defendants  should  severally 
account  with,  satisfy  and  pay  tO'  the  Respondents,  the  governors,  and  the  testator  of 
the  other  Respondents,  the  tithes  of  hay,  grass,  potatoes,  turni])s,  and  fruit,  not  the 
produce  of  gardens,  and  also'  the  tithes  of  the  agistment  of  all  sheep  not  producing 
wool  or  laaiibs,  and  of  otlier  barren,  dry,  and  unprofitable  cattle,  and  horses,  which 
had  arisen,  grown,  renewed,  and  increased,  on  the  several  farms,  lands,  and  tene- 
ments, in  tlie  respective  occupations  of  the  Appellants,  within  the  township  or  vill  of 
Luston,  and  manor  of  Luston,  and  rectory  of  Eye,  in  tlie  pleadings  of  the  said  cause 
mentioned,  since  the  25tli  of  December,  1820,  with  costs,  and  whereby  it  was  ordered, 
tliat  it  sliould  t>e  referred,  etc. 

[606]  For  tlie  Appellants,  Mr.  Boteler  and  Mr.  Wigram. 

The  Respondents,  tlie  governors  of  the  Free  School  in  Lucton,  are  entitled  to  the 
tithes,  (whateveir  they  may  bei,)  to  which  they  are  entitled  in  the  chapelry  of  Eyton, 
and  the  township  of  Luston,  and  in  the  manor  of  Luston,  as  portionists  or  grantees 
of  particular  tithes  only,  and  not  as  rectors,  and  consequently  are  entitled  no  further 
tlian  tlieir  grant  is  supported  by  usage. 

The  evidence  in  the  cause  clearly  proves  the  non-payment  of  the  tithes  for  which 
the  Appellants  were  ordered  by  the  decree  to'  account,  or  any  composition  or  modus 
in  lieu  thereof,  to  the  governors  of  the  Free  School  in  Lucton,  or  their  lessees. 

Under  the  circumstances,  it  ought  toi  be  presumed  that  the  tithes,  for  which  the 
Appellants  were  ordered  by  the  decree  to-  account,  have  at  some  former  period  been 
granted  or  released  to  the  owners  of  the  lands,  O'Ut  of,  or  upon  which  they  are 
claimed,  by  some  person  or  persons  competent  so.  to  do. 

For  the  Respondents,  Mr.  Tinney  and  Mr.  Loftus  Lowndes. 

From  tlie  evidence  produced,  it  appears  that  the  abbot  and  convent  of  Reading, 
before  the  tiniei  of  legal  memory  and  up  toi  the  dissolution,  were  entitled  as  rectors  to 
the  tithes  in  question  in  this  appeal. 

The  grant  from  the  Crown  in  tlie  10th  James  I.  cojiveved  all  the  tithe®  of  which 
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the  said  abbot  and  convent  had  been  possessed,  a.iid  the  Respondents  have  i>roved 
themselves  to  be  entitled  tO'  all  the  tithes  conveyed  by  such  grant. 

[607]  The  evidence  of  the  different  suits,  and  the  other  parol  and  documentary 
evidence  in  tlie  cause,  is  consistent  vfith  and  supports  the  claim  of  the  Respondents 
to  the  sa.id  titlies  ;  and  no  claim,  except  that  of  the  Respondents,  ha,s  ever  been  set 
up  to  the  said  tithes  or  any  part  of  them. 

The  defence  set  up  in  tlie  cause  by  the  Appellajits  is  unsupjjorted  by  evidence, 
and  is  no  legal  ground  of  discharge  from  the  payment  of  the  tithes  claimed  by  the 
Respondents. 

The  Lord  Chancellor  (19th  Aug.):  This  was  a  bill  filed  to  recover  tithes,  by  tlie 
trustees  of  Lucton  School,  against  certain  persons  occupying  lands  within  a  district 
called  Lucton,  which  Lucton  formed  part  of  the  rectory  of  Eye.  There  was  no 
question  as  to  tlie  right  of  the  Plaintiffs  to  receive  the  tithes  of  oorn,  grain,  and  a 
great  variety  of  other  tithes  ;  but  the  Defendants  insisted  that  tliey  were  not  liable 
to  pay  tithes  of  hay  or  agistment. 

The  histO'iy  of  this  property  and  the  origin  of  the  Plaintiffs'  title  is  involved  in 
considerable  obscurity.  It  appears  that  by  a  chai-ter,  Henry  I.  had  granted  to  tlie 
monastery  of  Reading  wliat  is  described  as  the  priory  of  Leominster,  and  that 
part  of  the  possessions  of  tliat  priory  consisted  of  tlie  rectoiy  of  Eye. 

The  fact,  that  the  rectory  of  Eye  was  the  property  of  tlie  monastery  of  Reading, 
was  further  confirmed  by  the  judgment  in  qiiare  i/inped/t  in  the  11th  of  Edward  L, 
by  which  it  is  found  that  tlie  church  of  Eye,  belonged  to'  tlie  abbot  of  Reading.  In 
Pope  Nicholas's  Taxation,  in  the  year  1291,  there  is  this  entry,  "  Ecclesia  de  Eya  rum 
capellu  siiis  prior.  Leonien.,"  which  priory  of  Leo^[608]-minster,  as  I  have  before 
stated,  is  proved  tO'  have  been  part  of  the  possession  of  the  monastery  of  Reading. 

It  appears  that  in  tlie  3d  of  Edward  VI.,  tlie  possessions  of  tliis  monastery  of 
Reading  having  come  to  the  Crown,  upon  their  dissolution  in  the  reign  of  Henry 
VIII.,  there  was  a  demise  from  the  Crown  tO'  Sir  James  Croft,  oi'  tlia  manor  of 
Lucton,  part  of  the  possessions  of  the  late  cell  of  Leominster,  and  to  the  late  monastery 
of  Reading  belonging,  and  all  and  singular  messua.ges  and  tithes,  etc.  situate,  re- 
newing in  Lucton,  etc.  to  the  said  manor  of  Lucton  belonging,  tithes  of  corn,  grain, 
and  hay,  etc.  and  other  tithes  whatsoever  in  Lucton,  etc',  late  parcel 
of  tlie  possession  of  the  cell  of  Leominster,  which  the  lessee  was  to 
hold  in  as  ample  a  manner  as  the  monastery  of  Reading  had  held  the  same. 
From  this  short  statement  of  the  early  liistory  of  tliis  iiroperty,  no  doubt  whatevei- 
can  exist,  and  no'  question  was  made  at  the  liearing,  but  that  the  rectory  of  Eye 
had  been  part  of  the  possessions  of  the  monastery  of  Reading,  as  part  ol  tlie  cell  of 
Leominster ;  tliat  that  rectory  came  tO'  the  Cro-wn  upon  the  dissolution  of  tlie 
monastery  ;  and  the  Crown  being  in  possession,  the  question  arises  upon  the  mode 
in  which  the  Crown  dealt  witli  it  in  the  tentli  of  James  I.,  in  a  grant  to  two  pei-sons 
of  the  names  of  Morris  and  Phillips. 

Now  the  terms  of  that  grant  are,  "  all  those  tithes  renewing  in  Lucton,  formerl_y 
part  of  the  possessioii  of  tlie  cell  of  Leominster,  annexed  tO'  the  priory  of  Reading. 
and  all  tithes  of  sheaf,  blade,  grain,  and  hay,  etc.  and  all  otlier  titJie®,  etc.  and  all 
payment  for  tithes,  or  in  satisfaction  of  tithes,  [609]  etc.  tO'  the  aforesaid  rectories, 
churches,  chapels,  prebends,  messuages,  and  other  tlie  premises  belonging,  etc. 
except  the  advO'Wsons  of  the  rectories  tO'  the  premises  belonging ;  to  hold  the  same  to 
those  two  jiersons.  The  whole  question  turns  ujion  that  grant.  In  the  extract  from 
it  which  I  have  stated,  youi-  Lordships  observe,  that  tliere  is  a  grant  of  the  rectories, 
and  also  of  tlie  tithes  of  hay.  It  was  matter  of  contest  at  tlie  bar,  and  matter  of 
observation  which  is  undoubtedly  founded  in  fact,  upon  a  minute  examination  of 
thii.l^^  'grant,  that  therel  are  other  rectories  in  respect  to  which  no  question  arises 
comprised  also  in  that  grant,  and  the  argument  tlierefore  was,  that  though  tlie  term 
rectoi-y  is  found  in  the  grant,  tliere  are  other  rectories  to  which  that  term  might  be 
found  to  apply,  and  it  does  not.  therefore  necessarily  foUow  tliat  there  was  a  grant 
of  the  rectory  of  Eye ;  but  that  part  of  the  grant  with  respect  tO'  which  there  was 
no  dispute,  and  which  is  not  qualified  by  any  other  part  of  tlie  grant,  is  the  grant  of 
all  tithes  in  Lucton. 

It  appears  that  the  rectory  of  Eye  was  much  more  extensive  tlian  the  district 
of  Lucton,  which  may  explain  why  it  was  that  this  grant  from  the  Crown,  if  it  was 
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intended  only  to  comprise  the  tithes  of  the  partiouhir  district  called  Lucton,  did 
not  include  the  rectory  of  Eye,  and  undoubtedly  tliere  is  no  portion  of  that  grant 
whicli  in  terms  professes  to  convey  the  rectory  of  Eye. 

From  these  two  persons  who  are  the  grantees  under  this  instrument,  the  title  is 
regularly  derived  by  a  person  of  the  name  of  Pierrepout,  who  endoAved  the  school, 
and  tlie  title  is  now  vested  in  trustees  under  a  conveyance  from  Mr.  Pierrepout. 

On  the  part  of  the  Defendants,  the  ground  of  [610]  defence  is  this: — They  say 
the  Plaintiffs  are  not  proved  to  be  impropriate  rectors;  that  if  the}'  are  not  im- 
firopriate  rectors,  they  are  not  entitled  to  those  presumptions  of  law  which  belong 
to  lay  as  well  as  ecclesiastical  rectories  :  if  therefore  the}'  cannot  prove  perception 
of  the  tithes,  they  are  not  entitled  to  call  upon  the  Defendants  to  make  [layments 
which  have  not  hitherto  been  made  by  the  Defendants.  It  is  true,  that  tliere  is 
no  proof  of  payment  of  tithe  by  these  particular  Defendants,  in  respect  of  these 
particular  lands  ;^  but  there  is  proof  of  the  Defendants  being  liable  to  tithes,  which 
is  receivable  evidence  for  tlie  purpose  of  shewing  that  the  grant  comprised  all  the 
tithes  within  that  district;  namely,  tliat  the  grantees  had  been  in  the  habit  of 
receiving  tithes  and  of  compelling  payment  of  the  tithes  in  question,  front  lands  in 
Lucton. 

Now  if  there  were  any  ambiguity  in  the  phraseology  used  in  the  grant,  as  to 
whether  tithes  in  Lucton  were  or  were  not  intended  tO'  be  comprised  in  it,  the  fact 
of  the  title  resting  upon  that  instrument  only,  having  been  considered  as  available 
for  the  purpose  of  entitling  tliose  who  held  under  tlmt  grant  tO'  receive  tithes  in 
Lucton,  would  be  very  legitimate  evidence  for  the  purpose  of  putting  a,  constructiooi 
upon  doubtful  words  to-  be  found  in  that  instrument. 

It  happens  that  there  are  no  less  than  five  suits,  three  of  which  are  applicable  to 
the  present  case:  the  suit  of  Penny  v.  Hoper.  in  the  year  1721,  in  which  persons 
claiming  under  this  title  demand  tithes  of  hay  from  certain  occupiers  in  Lucton, 
and  by  decree  of  the  Court  of  Chancery,  in  England,  they  were  decreed  entitled  to 
those  tithes.  Another  [611]  suit,  The  Attorney  General  v.  KeysaJl,  was  instituted 
in  the  year  1734,  in,  which  also  parties  claiming  under  a  similar  title  recovered 
tithes  of  hay,  against  persons  occupying  lands  in  Lucton.  Anothler  suit,  The 
Attorney  General  v.  Stephens,  was  instituted  in  1743,  but  which  does  not  appear 
to  have  ever  led  to  a  decree.  The  pleadings  however  are  produced,  and  the  deposi- 
tions of  witnesses,  in  which  the  dispute  is  not  raised  as  to  the  title  of  the  Plaintiffs 
to  tithes  of  hay,  in  Lucton:  but  moduses  are  set  up,  and  the  Defendants  seek  to 
escape,  not  by  proving  a  defective  title  in  the  Plaintiffs,  l)ut  by  an  adverse  title  set 
up  by  themselves. 

The  Plaintiff's'  case  is  this  ;  namely,  that  although  the  Defendants  dispute  tlie 
title  to  the  rectory  and  to  the  tithe  of  hay  and  agistment,  they  do  not  dispute  the 
right  of  the  Plaintiffs  toi  receive  tithes  from  lands  in  Lucton,  for  they  pay  on  account 
of  the  tithes  of  corn  and  grain,  and  every  other  description  of  tithes,  with  the 
exception  of  tithes  of  hay  and  agistment:  and  they  set  up  certain  moduses.  Now 
when  the  question,  therefore,  is,  what  is  the  effect  of  the  grant?  did  or  did  not  tli© 
grant  operate  to  convey  the  title  to  tithes  in  that  district  of  Lucton  ?  and  we  find  that 
the  parties  claiming  under  that  instrument  have  not  only  obtained  decrees  ao-a.inst 
other  persons  for  the  payment  of  tithes  of  hay  in  Lucton,  but  that  these  very  De- 
fendants account  for  all  the  more  valuable  description  of  tithesi  to  the  Plaintiff's 
holding  under  that  very  title,  it  appears  to  me  that  no  reasonable  question  can 
be  raised  as  to  the  eft'ect  of  that  grant  Ijeing  to  convey  tO'  the  granteas,  and  tliose 
who  now  claim  under  them,  a  right  to  receive  such  tithes  as  were  payable  out  of  the 
lands  in  Lucton. 

[612]  It  appears  that  in  the  year  1707,  there'  was  a  lease  from  this  Mr.  Pierrepont 
to  one  Sir  Herbert  Croft,  of  the  tithes  in  Lucton,  with  a  covenant  for  the  lessee  to 
repair  the  chancel  of  the  church ;  and  parol  evidence  was  given,  that  tlie  Plaintiffs 
had  in  fact  repaired  the  chancel  of  the  church.  Now  if  it  were  necessary  for  the 
purpose  of  establishing  the  Plaintiffs'  rights,  to  shew  that  they  were  rectors  ;  the 
terms  of  the  grant  being  ambiguous,  and  it  being  extremely  difficult  at  this  time  of 
day,  not  knowing  the  exact  situation  of  the  property  as  it  existed  at  the  datci  of 
the  grant,  to  ascertain  whether  the  terms  used  were  intended  to  convey  the  rectory 
or  not  :  the  fact  of  their  h.iving  received  the  tithes,  and  their  having  "repaired  tlie 
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cliaucel  of  the  church,  and  which  obligation  upon  the  receiver  of  those  tithes  ajjjiears 
to  have  existed  so  late  as  1707,  would  undoubtedly  be  very  strong  and  cogent  evidenca 

Now  in  tliis  case,  the  Defeoidaiits  admit  that  the  monastery  of  Reading  wa«, 
before  the  dissolution,  possessed  of  the  rectoi-y  of  Eye,  that  it  oama  to  tlie  Crown, 
that  tithes  of  corn  had  been  paid  ;  and  tliey  set.  up  moduses  for  various  other  titlieable 
mattei-s.  But  then  their  defence  is  this,  they  say  in  the  firet  plate,  tJie  Plaintiffs  do. 
not  hold  the  rectory,  and  therefore  that  they  are  not  entitled  to  the  benefit  of  any 
presumption.  And  as  anotlier  defence,  although  tliey  have  no  deed  to  produce, 
and  do  not  profess  to  shew  evidence  of  the  transaction,  which  tliey  ask  yo>ur  Lord- 
sliips  to  imply,  yet  it  apjiearing  that  the  manor  and  huids  were  in  the  possession  of 
the  Crown,  tliey  say  that  it  must  be  presumed  tliat  at  some  time  or  other,  when  the 
[613]  lands  were  conveyed  to  that  party  tlirough  whom  they  claimed,  the  titlies 
were  conveyed  with  it. 

That  mode  of  defence  it  has  not  been  very  unusual  to  adopt  where  parties  claim 
exemption  from  tithes  altogether;  but  it  is  a  very  singular  defence  wliere  the  title 
set  up  is  insisted  upon  not  as  applicable  to  all  tithes,  but  as  applicable  to  a  par- 
ticular description  of  tithes.  The  conveyance  would  be  not  of  the  lands  with  the 
tithes,  the  supposition  being  that  tlie  grantor  of  the  lands  was  also  owner  of  the 
titlies,  and  therefore,  that  it  was  competent  to  him  to  grant  the  lands  and  tithes 
together,  or  not,  as  he  pleased  ;  but  the  presumption  must  be,  that  the  person  the 
owner  of  the  lands,  and  the  owner  of  the  tithes,  conveyed  the  lands  and  a  particular 
description  of  tithes  only. 

The  Defendants  were  in  possession  of  their  own  title-deeds,  and  they,  if  there 
had  been  any  grant  of  nny  particular  description  of  tithes,  would  have  been  bound 
to  produce  that  document.  They  have  not  produced  any  sucli  evidence.  Thej-  only 
ask  vour  Lordships  to  infer,  that  such  may  have  been  tlie  origin  of  their  title,  from 
the  fact  of  tlie  tithes  of  agistment  and  hay  not  having  been  paid. 

In  order  to  raise  the  defence  so  set  up,  not  of  a  title  in  themselves  but  of  a 
defect  of  title  in  the  Plaintiffs,  the  Defendants  have  endeavoured  to  prove,  from  various 
old  documents,  that  the  Crown  had  not  the  tithes  in  question,  but  that  they  liad 
only  certain  portions  of  tithe  in  Lucton  ;  and  to  make  out  tliis  proposition  they 
produce  the  minister's  accounts,  which,  so  far  as  they  are  capable  of  being  under- 
stood, certainly  bring  into  account  not  the  tithes  generally  of  the  rectory  of  Eye.  but 
certain  detached  portions,  as  they  are  called  in  the  [614]  minister's  aecount,  certain 
distinct  sums  as  one  account  of  the  rectory  of  Eye:  and  in  the  minister's  account 
it  is  headed  "  Ecclesia  de  Eya  cum  capellis,"  and  then  thei-e  is  an  abbreviation 
which  is  considered  to  mean  portions.  The  obvious  and  common  meaning  of  a 
portion  of  tithes,  is  where  the  rector  of  one  parish  is  entitled  to.  a  portion  of  tithes 
in  another  parish;  but  the  construction  which  the  Defendants  would  put  upon  this 
instrument  is  this,  that  whereas  the  rector  was  not  entitled,  as  they  say,  to  all  the 
tithes  in  the  parish,  he  was  partially  interested  in  the  tithes  of  the  parish;  they  call 
that  a  portion  of  tithes.  That  undoubtedly  would  not  be  considered  as  a  legitimate 
use  of  the  word,  at  the  present  time. 

Whether  the  Plaintiffs  be  entitled  to  tlie  i-ectory  or  not,  is,  undoubtedly,  a  ques- 
tion of  very  considerable  doubt;  aaid,  if  it  were  necessary  to  come  to  any  conclusion 
upon  that  subject,  it  might  lead  tO'  considerable  embarrassment  in  the  discussion  of 
this  case ;  but  one  thing  is  quite  clear  upon  tlie  evidence,  tliat  they  derive  a  title 
from  the  person  who  wa*  rector,  namely  tlie  Cro'mi,  ajid  tliat  they  take  under  a 
grant  of  all  the  tithes  of  Lucton. 

Now  if  the  rector  were  suing  for  titlies  in  Lucton,  it  is  not  disputed  but  that, 
under  the  evidence  as  it  appears  in  this  case,  he  would  be  entitled,  althongh  tliere 
never  had  been  such  a  tithe  paid,  to.  demand  payment  of  every  tithe  which  the 
Defendants,  the  occupiers  of  tlie  lands,  could  not  prove  to  have  been  properly  and 
legally  discharged.  So  it  would  be  if  the  rector  grants  a,  lease  of  his  titlies:  the 
lessee  suing  in  his  right,  and  under  a  grant  so  obtained  from  the  rector,  is  invested 
with  all  the  rights  and  is  entitled  to  aU  the  presumptions  [615]  that  would  belong 
to  the  rector:  they  are  not  presumptions  in  favour  of  the  lessee  as  lessee,  but  they 
are  presumptions  belonging  to  the  rector;  and  tlie  lessee,  suing  in  right  of  the 
rector,  is  entitled  to  tlie  benefit  of  all  such  rights  asi  he  can  show  that  the  rector  is 
entitled  to. 
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Here,  then,  we  have  a  plain  case,  at  all  erenti^.  without  discussing  the  question 
further  as  to  whetlier  the  Plaintiffs  were  rectors  or  not.  Beyond  all  question  they 
are  the  purchasers  or  grantees  of  the  tithes  of  tlie  impropriate  rector  ;  and  I  appre- 
'hend,  tJierefore,  tliat  it  is  incumbent  upon,  those  who  are  resisting  the  cla.im  of  the 
parties,  so  claiming  under  the  right  of  the  rector,  to  shew,  if  they  can,  a  legal  dis- 
charge, and  that  they  are  not  entitled  to  ask  your  Lordships  to  reverse  the  direction 
for  taking  account  of  tlie  titlies,  merely  upon  the  ground  of  the  titlies  iiot  having 
hitherto-  been  paid.  An  attempt  was  made  to  shew  that  tliere  was  some  claim  and 
title  in  tlie  vicar.  That  would  obviously  be  quite  inconsistent  with  tlie  otlier  part 
of  tlie  case  which  the  Defendants  set  up  ;  but  the  answer  to  that  objection  is,  that 
tliey  have  not  made  that  defence  ;  they  have  not  said,  we  are  to  pay  tithe  of  hay,  but 
we  do  not  believe  tliat  you  are  entitled  to  it.  If  they  iiad  set  up  that  defence,  it  would 
have  been  the  duty  of  the  Plaintiffs  to  bring  before  the  Court  tlie  vicar  so  identified 
with  them,  and  their  duty  to  shew  his  title  to  the  tithe  of  hay.  But  their  defence 
is,  that  they  have  paid  no  tithe  of  hay  to  anybody,  that  tithe  of  hay  is  not  pay- 
able, and  not  that  another  party  (the  vicar)  maj-  come  and  attempt  to  shew  that  it 
is  payable  to-  him  and  not  to  the  rector. 

It  ap]iears  that  there  is  considerable  evidence  to-  [616]  shew  tlie  general  title  of 
the  Plaintiff's,  and  to  negative  the  gi-ouud  set  up  by  the  Defendants,  that  the  Crown 
had  only  a  portion  ol  titlies  of  the  land  ;  for  it  appears  tliat  the  Plaintiffs  have  been 
used  to  repair  the  chancel,  and  to  receive  the  tithes  of  hops  and  potatoes,  which  did 
not  exist  at  the  date  of  the  grant,  and  could  only  be  derived  under  a  particular  grant 
at  tlie  [jarticular  time.  But,  liow^ever  tliat  may  be,  tlie  ground  upon  which  I  am 
of  opinion  that  the  Plaintiff's  are  entitled  is  this:  they  have  proved  the  rectoi-y, 
within  which  Lucton  is  situated,  to  have  been  in  tlie  Crown  ;  they  have  proved  a 
grant  from  the  Crown  of  all  the  tithes  tliat  the  Crown  had  in  Lucton  :  and  they  have 
proved  that,  under  that  grant,  they  have  received  the  tithes  of  various  titheable 
matters  from  the  Defendants;  and  the  Defeudaiits  have  not  established  any  ground 
of  defence  to  shew  that,  by  any  legal  means,  their  lands  have  become  discharged 
from  tlie  tithe  of  hay. 

When  tliis  case  came  on  to  be  heard  in  the  Court  of  Exchequer,  after  a  very  long 
aigument,  and  after  tlie  Court  had  taken  time  to-  consider  it,  the  then  Chief  Baron 
Sir  William  Alexander  gave  a  very  long,  elaborate  and  learned  judgment,  in  which 
he  went  through  tlie  wiiole  of  the  facts  of  the  case,  and  came  to  the  conclusion  that 
tlie  Plaintiffs  were  entitled,  as  against  the  Defendants,  to  have  payment  of  titlies  of 
hay  upon  the  lands  in  question.  .1  have  very  carefully  looked  through  all  the 
authorities  referred  to,  and  I  have  very  attentively  considered  the  arguments  adduced 
at  the  bar  by  the  Respondents,  and  in  support  of  the  Appellants'  case ;  and  I  am  of 
opinion,  upon  a  clear  conviction  in  my  mind,  that  the  Cliief  Baron  came  [617]  to-  a 
right  conclusion,  and  that  tlie  Judgment  in  the  Court  Mow  is  correct ;  I  therefore 
move  your  Lordships  to  affirm  that  Judgment. 

This  being  a  case  in  which  the  Defendants  have  had  a  very  full  hearing  in  the 
Court  below,  turning  upon  a.  question  of  title,  and  tlie  Court  below,  as  is  usual  in 
such  cases,  having  made  a  decree  with  costs,   I  think  your  Lordships  will  be  of 
opinion  that  the  costs  ought  to  follow  tlie  result  of  tlie  a.ppeal. 
Decree  affirmed  with  costs. 


APPENDIX. 


[618]     ,  SCOTLAND. 

(Court  op  Session.) 

WTAGGAET— Appellant;  ROBERT  WATSOli,— Respondent. 

[Mews'  Dig.  si.  1262  ;  S.C.  3  Cl.  and  F.  525.     Commented  on  in  Giinnlians  of  Mansfehl 
Union  V.  Wright,  1SS2,  9  Q.  B.  D.  685,  686  ;  and  Durham  {Mayor  of)  v.  Fowler, 
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1889,  22  Q.  B.  D.  105  ;  Mni/or  of  Khiffston-iipoit-I/u//  v.  llardini/  (1892),  2  Q.  B. 
508.] 

A.  was  bound  jointly  witli  B.,  tlie  trustee  of  a  bankrupt  estate  in  Scotland,  to  tlie 
extent  of  £1000.  The  condition  of  the  bond  was,  that  B.  should  faithfully  dis- 
charge his  office,  account,  etc.  The  creditors  of  the  bankrupt,  according  to  the 
practice  in  Scotland,  choose  three  commissioners  to  act  for  them,  and  superin- 
tend the  proceedings  of  the  trustee.  B.,  by  various  contrivances  amounting 
to  fraud  against  the  estate,  was  found  in  arrear  to  the  amount  of  £1000. 
Whereupon  the  bond  being  put  in  suit  against  A.,  he  pleaded  that  the  commis- 
sioners, bj-  neglect  and  connivance,  had  caused  and  permitted  the  default,  or 
knowing  it  had  concealed  it  from  him.  Of  this  imputation  there  was  no  dis- 
tinct proof.     It  was  held  that  even  on  that  supposition  A.  was  not  discharged. 

Lord  Brougham  :  In  this  case  the  Respondent  had  become  surety  for  W.  Jeffery 
the  trustee,  on  the  sequestrated  estate  of  the  Gorbal's  Spinning  Company,  and  had 
given  the  usual  bond  for  Jeffrey's  conduct,  and  accounting  as  such  trustee.  By  the 
Scotch  forms  of  proceeding  the  bond  is  not  given  to  any  individual  as  obligee,  but 
[619]  it  is  an  obligation  to  the  extent  of  £1000  b}'  the  trustee  and  his  cautioner 
jointly,  and  in  which  both  are  principal  obligors.  As  the  condition  is,  that  W.  Jeffrey 
shall  faithfully  and  regularly  discharge  his  ofBce  of  trustee ;  and  as  the  creditors 
afterwards  choose  three  commissioners  to  act  for  them,  we  may  say,  in  a  sense,  to 
represent  them  in  their  dealings  with  the  trustee,  and  in  some  sort  to  control,  or,  at 
least,  to  superintend,  liis  proceedings,  we  may  allow  it  to  be  held  that  those  creditors, 
and,  it  is  said,  the  commissioners  tlius  appointed  by  them,  and  acting  on  their  parts, 
are  the  obligees,  and  that  their  acts,  for  exainpile,  in  releasing  the  principal  obligor, 
W.  Jeft'rey,  would  discharge  Mr.  Watson  his  surety;  that  any  connivance  at  Jeffery^s 
misconduct,  and  any  act  otherwise  injurious  to  the  rights  and  equity  of  the  surety 
W^atson,  and  done  behind  his  back,  would  release  him,  as  much  as  if  the  bond  had  been 
given  to  them  instead  of  being  left  indefinite  as  to  the  person  of  the  obligee.  We  are 
thus  making  the  most  favourable  suppositions  possible  to  the  Respondent;  for  we  are 
not  only  assuming  the  creditors  to  be  represented  and  bound  by  the  commissioners, 
but  we  are  allowing  W^atson  to  be  a  surety  only,  whereas  he  is  a  principal,  being  a 
joint  and  several  obligor. 

W.  Jeffery  by  a  series  of  irregular  proceedings  and  by  various  contrivances 
amounting  to  fraud,  in  respect  to  the  sequestrated  estate,  was  found  in  arrear  in  his 
accounts  to  the  amount  of  £1000  ;  and  the  Appellant,  the  trustee  who  succeeded  him, 
put  the  bond  in  suit  against  Watson,  who  defended  himself  by  accusing  the  com- 
missioners of  great  neglect  in  their  supeinntendence  of  Jeft'ery,  of  conniving  at  his 
misconduct,  of  concealing  from  him  (Watson)  [620]  the  several  matters'  which  they 
knew,  and  of  generally  failing  to  discharge  their  duties  under  the  Bankrupt  Act  to- 
wards the  creditors,  which  the  Respondent  considers  as  also  their  duties  towards  him 
in  his  capacity  of  W.  Jeffery's  surety. 

Almost  all  of  these  charges,  in  point  of  fact,  are  denied  by  the  Appellants,  the 
trustee,  and  the  commissioners.  They  deny  all  knowledge  or  suspicion  of  Jeffery's 
frauds,  which  were  indeed,  for  the  most  part,  so  cunningly  devised  as  to  escape  even, 
a  pretty  close  scrutiny  ;  they  deny  all  laches  or  negligence  in  tlie  discharge  of  their 
own  office.  They  only  admit  that  their  meetings  were  not  held  as  often  or  as  re- 
gularly as  the  act  directs ;  and  they  also  allow,  that  a  sum  lodged  in  the  Royal  Bank 
by  Jeffery,  as  the  act  requires,  was  with  their  privity  and  consent  transferred  to  a 
Glasgow  bank,  of  which  one  of  themselves,  a  large  creditor  of  the  bankrupt,  was  a 
partner  ;  but  which  was  perfectly  solvent,  and  by  which  no  loss  whatever  has  accrued 
to  the  estate. 

Upon  this  latter  fact  admitted,  I  have  to  observe  that  it  was  most  irregular  in  the 
commissioners  to  allow  the  transfer  of  the  fund  from  one  of  the  three  ba.nks  ex- 
pressly named  in  the  statute,  without  the  consent  of  their  constituents,  the  creditors  ; 
and  the  more  to  be  blamed,  that  one  of  themselves,  or  his  banking-house,  was  to  profit 
bv  the  operation.  Had  any  loss  occurred  by  the  proceeding,  not  only  would  Watson 
have  been  discharged  from  all  liability  in  respect  of  it,  but  the  commissioners  would 
have  been  accountable  for  the  wliole  amount  of  it  to  the  body  of  the  creditors  at  large. 
But  no  loss  having  occurred,  and  W.  Jeffery  having  done  no  act  of  malversation  or 
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eveD  of  neglect,  up  to  [621]  the  date  of  that  transaction,  I  am  clearly  of  opinion  that 
Watson  is  not,  at  least  by  tlie  transfer,  discharged  from  his  obligation  in  respect  of 
Jetfery,  as  regards  his  subsequent  proceedings. 

The  Court  below  having  assoilzied  the  Defender  in  respect  of  the  neglect  and  ir- 
regular conduct  of  the  commissioners,  which  their  Lordships  held  to  operate  Watson's 
discharge,  the  present  appeal  is  brought  from  that  decree,  and  we  are  now  to  see  upon 
•what  grounds  it  rests. 

And  first  of  all  I  have  to  remark,  that  here,  as  in  so  many  of  the  Scotch  cases,  we 
find  extremely  little  attention  paid  to  the  facts  ;  hardly  any  care  being  taken  to  ascer- 
tain what  these  are  by  examining  which  of  the  statements  on  either  side  is  admitted, 
and  which  denied,  or  not  admitted,  by  tlie  other.  The  matter  of  fact  is  thus  too^  often 
passed  over  as  of  little  moment,  in  order  to-  get  at  the  matter  of  law,  on  which  all  the 
pains  both  of  the  bar  and  the  bench  are  bestowed.  But  on  the  fact  every  tiling  must 
depend  ;  and  it  is  tO'  be  noted  in  this  case  that  the  fact  is  assumed — assumed  too  all 
one  way  and  against  the  Appellants  in  the  face  of  their  positive  denial  and  in  the 
absence  of  proof.  Tlie  Court  take  for  granted,  that  tlie  commissioners  acted  witli 
gross  negligence  in  the  performance  of  their  duty,  tJiough  this  is  denied  ;  and  they 
assume  that  out  of  their  negligence  arose  the  malversations  of  Jefiery,  or  the  oppor- 
tunities for  committing  them  ;  opportunities  which  but  for  the  laches  of  the  com- 
missioners, he  could  not  have  had  ;  and  yet  not  only  is  this  denied,  but  upon  all  the 
circumstances,  as  they  appear  in  the  case,  I  really  do  not  think  even,  morally  speak- 
ing, and  to  say  nothing  of  legal  evidence,  that  the  fact  is  so. 

[622]  But  another  thing,  if  possible  still  more  important,  has  been  equally  over- 
looked, the  frame  of  the  bond  itself,  the  whole  ground  of  the  action.  The  obligation 
is,  "  that  W.  Jeffery  shall  manage  the  estate,  in  aU  respects  conform  to  the  statute 
under  which  the  sequestration  was  awarded,"  as  well  as  that  he  shall  "  hold  just 
compt  and  reckoning,  and  make  payment  to  tlie  creditors  according  to  their  several 
claims."  Compt  and  reckoning  for  what?  "  for  my  whole  management,  receipts,  and 
intromissions,  as  trustee  with  the  whole  estate." 

Now  the  main  reliance  of  the  Respondent,  and  in  which  view  the  Court  fully 
shared,  is  upon  the  supjiosed  fact  of  the  commissioners  having  been  careless  in  calling 
on  W.  Jeffeiy  to  render  accounts,  and  in  other  respects  to  perform  his  duty  under  tlie 
statute.  They  say  that  it  was  the  office  of  the  commissioners  to  see  that  he  did  per- 
form his  duty  ;  that  the  cautioner,  Watson,  relied  on  their  performing  that  ofSce  ;  and 
that  their  non-performance  creates  a  case  which  he  never  contemplated,  and  to  which 
his  suretyship  cannot  apply.  Was  it  of  no  moment  to  observe  that  the  performance 
of  tlie  statutory  duties  by  Jefi'ery  was  one  of  the  very  things  for  which  the  obligation 
bound  his  surety?  Assuredly  it  is  no  argument  against  my  being  answerable  for  a 
man's  doing  a  certain  thing,  that  the  party  to  whom  I  gave  this  obligation  did  not 
see  that  he  did  the  thing.  I  had  myself  undertaken  for  his  doing  it ;  and  it  is  no  dis- 
charge of  my  voluntary  obligation  that  the  other  party,  the  obligee,  did  not  see  to  his 
proceedings.  The  statute  and  the  bond  in  truth  have  the  very  object  of  giving  the 
creditors  a  double  security  against  malversa-[623]-tiO'n,  the  superintendence  of  the 
commissioners,  and  the  obligation  of  the  surety.  The  argument  for  the  Respondents, 
and  which  has  swayed  the  Court  below,  at  once  cuts  off  one  of  tliese  securities,  and 
leaves  the  creditors  only  protected  by  the  other.  The  duty  incumbent  on  the  com- 
missioners as  a  pledge  to  tliem  continues  ;  but  that  security  they  had  without  the  bond, 
and  I  do  not  see  how  the  bond  can  avail  them  at  all,  or  why  it  was  to  be  taken  if  tliis 
argument  prevails. 

The  defective  state  of  the  facts  in  this  case  to  supi)ort  Watson's  defences  renders  it 
unnecessary  for  me  to  enter  upon  many  of  the  legal  questions  raised  on  little  or  no 
foundation,  and  discussed  with  no  profit,  because  with  no  application  to  the  case  at 
bar.  1  may  however  observe,  that  ver}-  dangerous  doctrines  on  suretyship  obligations 
appear  to  be  ventilated  in  some  of  tlie  cases  in  Scotland  (cases  which  liave  never  been 
aiipealed  to  your  Lordships).  The  language  of  the  learned  Judges  is  calculated  per- 
haps to  convey,  as  reported  in  the  books,  a  meaning  far  stronger  tlian  tlieir  Lordships 
intended.  They  are  really  made  to  speak  more  of  the  obligee's  duties  than  of  the 
obligor's  covenants — of  the  duties  towards  the  surety  w-hicli  a  person  indemnified  and 
guaranteed  is  bound  to  perform,  ratlier  than  of  the  obligation  which  that  surety  has 
incurred  towards  him.  A  closer  watch  is  thus  kept  over  the  conduct  of  the  party 
who  has  taken  an  indemnity,  than  over  the  liability  of  him  who  has  given  it. 
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Now,  that  the  obligee  may  by  his  conduct  release  a  surety  in  certain  cases,  no  one 
can  doubt.  The  holder  of  a  bill  giving  time  to  tlie  acceptor  discharges  the  indorser 
from  his  suretyship  [624]  liabilitj',  even  at  law,  and  so  in  any  other  guarantee  by 
simple  contract;  and  in  equity  th.e  obligee  in  a  specialty  may  do  so,  by  giving  time, 
or  otherwise  injuring  the  recourse  of  the  surety  or  co-obligor  :  and  all  tliis  upon  the 
ground  that  the  surety  has  a  right  to  stand  in  tiie  place  of  tlie  creditor,  holder,  obligee, 
or  other  party  indemnified,  and  must  not  have  his  rights  or  equities  voluntarily  out 
down  by  the  acts  of  that  party.  But  while  at  law  the  surety  in  a  bond  is  not  at  all 
discharged,  even  by  a  long  neglect  of  the  obligee  to  demand  payment  or  account  from 
the  principal;  nay,  where  tlie  latter  has  become  insolvent  during  the  time  thus  suf- 
fered to  elapse,  as  was  decided  in  the  J'rent  Navigation  Com-pany  v.  Hardy  (10  East, 
34.  See  Oakehy  v.  Paslielhr  [10  Bli.  N.  S.,  p.  548]) ;  the  Courts  of  Equity  have  never, 
to  my  knowledge,  given  a  discharge  to-  the  surety  merely  on  the  ground  of  the  creditor, 
the  obligee,  not  having  called  on  tlie  debtor  so  early  as  he  ought,  or  not  having  given 
early  notice  of  his  failure  or  non-payment  to  the  surety.  The  case  of  Mr.  Law,  Mr. 
Tierney's  surety  in  Calcutta,  at  the  Rolls  in  1799,  gave  rise  to  much  discussion  and 
an  elaborate  judgment  by  Lord  Alvanley.  It  is  reported  4  Vesey,  824  ;  but  there 
were  other  circumstances  very  different  from  such  ladies  to  govern  that  judgment, 
and  especially  the  payment  of  a  balance  to  the  representatives  of  the  debtor  by  the 
party's  (East  India  Company's)  servants,  which  was  justly  held  to  be  an  acknowledg- 
ment to  the  benefit  whereof  the  surety  was  well  entitled.  It  is  however  undeniable, 
that  the  Courts  of  Equity  will  look  namewly  to  every  thing  in  the  conduct  of  the  obligee 
which  has  a  direct  tendency  to  wrong  the  surety,  and  worsen  his  rights  and  [625] 
equities  ;  and  wiU,  as  Lord  Loughborough  said  in  Rees  v.  Berringtun  [2  Yes.  ,Tun.  542], 
"  lay  hold  of  such  errors  to  release  him."  The  error  however  in  the  present  case 
arises  in  supposing  that  any  want  of  care  on  the  party's  side  in  making  the  trustee 
do  that  which  the  surety  had  covenanted  that  he  should  do,  was  like  a  postponemeait 
of  tlie  surety's  equities,  or  diminution  of  his  rights  at  law. 

However,  we  need  not  discuss  such  questions  in  this  case,  nor  deal  with  the  English 
decision  in  Vernon  of  Montague  v.  Tidcome  (2  Vern.  518),  which  was  that  of  a  positive 
and  express  covenant  given  to  the  surety  by  the  obligee.  Neither  are  we  called  upon 
to  disp\ite  the  doctrine  of  tlie  Court  below  here  laid  down,  and  in  Main  v.  Hardy,  that 
where  anv  one  gives  security  for  the  conduct  of  another  in  a  certain  office  which  brings 
him  in  contact  with  persons  also  in  the  office,  he  has  a  right  to  expect  that  these 
persons  will,  in  all  things  affecting  the  surety,  conduct  themselves  according  to  law: 
and  discharge  tlieir  duties.  All  this  may  be  generally  true,  and  yet  it  cannot  avail 
to  discharge  a  surety  who  has  expressly  bound  himself  for  a  person's  doing  certain 
things,  unless  it  can  be  shown  that  the  party  taking  the  security  has,  by  his  conduct, 
either  prevented  the  things  from  being  done,  or  connived  at  their  omission,  or 
enabled  and  clearly  enabled  the  person  to  do  what  he'  ought  not  to  have  done,  or  leave 
undone  what  he  ought  to  have  done,  and  that  but  for  such  conduct  this  omission  or  com- 
mission would  not  have  happened.  The  present  is  any  tiling  rather  than  such  a  case. 
The  facts  are  not  here  to  ground  any  such  conclusion,  and  tlierefore  I  am  of  opinion, 
that  the  surety  Robert  Watson  was  not  discharged. 

[626]  I  have,  therefore,  to  move  your  Lordships,  that  the  Decree  appealed  from 
be  reversed  ;  and  that  you  remit  to  the  Court  below,  with  instructions  to  decree,  in 
terms  of  the  second  conclusion  of  tlie  libelled  summons,  i.e.  the  conclusion  relating 
to  Watson,  the  only  party  here  before  your  Lordshi]">s. 

Judgment  reversed. 
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[627]  SCOTl-A.M). 

-(CouKT  OF  Session.) 
SWAN,— ^/V)p/7«/(?.-  The  GOVERNOR  and  COMPANY   of  the  BANK  of 

[Mews'  Dig.  iv.  150,  •-'•J4  ;  xiii.  1919.     S.  C.  2  Moat,  and  Ayr.  65G.J 

M.  with  S.  aiid  others,  were  joint  obligors  in  a  bond  conditioned  to  answer  for 
any  balance  which  might  become  due  from  M.  to  a  bank  in  Scotland,  with 
whom  he  had  obtained  a  credit  according  to  the  Scotch  system  of  banking. 
M.  in  the  cour.se  of  his  dealings,  drew  upon  the  bank  by  written  orders  for 
sums  made  payable  to  bearer,  and  issued  at  a  place  more  than  ten  miles 
distant  from  the  bank  :  but  dated  (contrary  to  tiie  fact)  at  a  place  within  that 
distance,  and  also  post  dated  ;  being  in  both  respects  contrary  to  the  statute 
r.5  Geo.  3.  c.  It't.  s.  13.  which  not  only  inqioscs  a  penalty  upon  the  parties 
to  such  drafts,  but  makes  the  transaction  void.  The  mode  of  drawing  was 
known  by  the  bankers.  M.  having  over-drawn  the  bank  to  the  amount  of 
£-1378;  an  action  upon  the  bond  was  brought  against  S.  b\-  the  bank,  to  re- 
cover tlie  amount.  Held  that  no  debt  had  been  incurred,  and  therefore  tliat 
the  parties  were  not  liable  upon  tlie  bond. 

Lord  Brougham :  Tlie  Scottish  banks,  both  public  and  private,  have  for  more  than 
a  century  past  been  in  the  practice  of  granting  accommodation  to  their  customers 
by  way  of  what  is  called  ccmli  rredlts — a  mode  of  conducting  business  which  may 
almost  be  said  to  have  become  classical  from  the  description  and  commendation 
given  of  it  by  Mr.  Hume,  in  one  of  his  most  celebrated  poli-[628]-tical  essays.  It 
consists  in  tlie  opening  an  account  to  a  certain  limited  amount  with  the  customer 
on  his  finding  good  security  for  any  balance  which  may  at  any  time  of  settlement 
be  found  due.  Upon  this  credit  he  operates  by  drafts  on  the  bank,  and  these  are 
honoured  up  to  the  specified  amount  during  the  whole  period  of  the  party's  occasion 
for  this  acconnnodation.  Interest  is  charged  on  the  sums  drawn,  and  thus  the  part}' 
only  pays  for  what  he  actually  uses,  while  he  runs  no  risk  of  keeping  money  by  him 
beyond  the  occasions  of  the  day  ;  and  the  bank  runs  little  or  no  risk,  because,  beside 
the  surety's  liability,  it  has  constant  means  of  knowing  tlie  nature  of  the  customer's 
dealings,  and  of  inferring  from  thence  tlie  state  of  his  circumstances. 

These  credits  are  used  not  only  by  traders,  but  by  persons  in  any  other  occupation 
or  profession  requiring  supplies  of  money  to  a  moderate  amount,  as  cattle-dealers, 
agents,  and  writers ;  and  sometimes  even  b}-  private  individuals  living  on  their 
means. 

W.  Martin,  writer,  of  Lockerbie,  obtained  a.  credit  of  this  description  with  the 
Bank  of  Scotland,  in  June.  1819,  and  gave  a  bond  for  securing  the  latter,  in  wliicli 
he  was  joined  by  Mr.  Swan,  tlie  present  Appellant,  and  others,  formally  and  nominally 
as  principal  co-obligors,  but,  in  reality,  as  his  sureties.  In  September,  1825,  this  was 
extended  to  £10,000,  and  the  sureties  joined  in  a  second  bond,  wliereby  they 
became  liable  in  the  same  manner  with  W.  Martin,  but  to  the  extent  of  £5000  for 
'■  all  such  money  as  sliould  be  drawn  out  froim  the  said  bank,  or  its  agency-office  at 
Dumfries,  or  as  miy  be  resting  over,  due,  paid,  payable,  or  [629]  claimable,  on  any 
drafts,  orders,  bills,  notes,  receipts,  guarantees,  letters,  documents,  or  obligations 
whatever,  drawn,  accepted,  granted,  indorsed,  or  any  how  signed  by  W.  Martin,  or 
by  procuration,  or  liable  on  liiiii  by  any  legal  construction,  and  cliargeable  to  tlie 
said  account."  And  it  was  further  stipulated  by  the  bank,  that  any  "  account  or 
certificate  signed  by  their  princij)al  acoo'Untant,  or  by  their  agent  at  Dumfries, 
should  be  sufficient  to  ascertain,  specify,  and  constitute  the  sums  or  balance  to  be 
due  on  principal  and  interest,  and  should  warrant  all  execution  of  law  against 
the  obligors,  jointly  and  severally,  for  such  sums  and  balances." 

W.  Martin  continued  to  operate  upon  this  credit  until  he  became  insolvent,  and 
was  sequestered,  when  a  balance  of  £4378  Os.  lid.  principal,  and  £326  10s.  2d. 
interest,  was  due  upon  the  account.     The  sureties  or  cautioners  were  sued  upon  the 
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l>ond,  and  it  was  stated  in  the  defence  tliat  the  manner  of  drawing  had  been  chietiy 
in  two  ways.  W.  M.  had  sometimes  sent  letters  from  Lockerbie,  where  he  resided, 
to  the  bank  agent  at  Dumfries,  directing  him  to  send  him  money  to  a  specified 
amount  by  tlie  Ijearer ;  and  sometimes  he  had  discounted  bills,  and  entered  into  other 
transactions  with  various  persons  at  Lockerbie,  and  given  them  drafts  on  the  bank, 
or  bank  agent.  In  order  to  save  the  stamp,  it  is  alleged,  he  made  them  payable  to 
liearer  ;  but  as  Lockerbie  is  said  to  be  beyond  the  distance  of  ten  miles,  tlien  specified 
by  tlie  stamp  act,  he  dated  the  cheques  at  Dumfries,  and  generally  post-dated  them, 
as  if  drawn  the  day  when  the  holders  might  present  them  for  payment  at  the  bank 
office. 

Dockets  and  balances  certified  by  both  the  ac-[630]-countaut  and  agent  were 
regularly  made  and  produced,  and  the  cause  was  reported  upon  cases  by  tlie  Lord 
Ordinary  to  the  Lords  of  the  second  division,  who  directed  a  hearing  in  presence, 
and  then  decided  that  the  suit  being  brought  only  on  the  second  bond,  that  of  1825, 
the  pursuer  could  not  recover  on  the  bond  of  1819  in  this  action  ;  but  their  Lord- 
ships decreed  in  his  favour  upon  the  former  instrument. 

Nothing  here  turns  upon  the  form  of  the  action,  which  wa»  a.  suspension  of  a 
charge  given  by  the  bank  on  the  bond.  The  matters  before  stated  as  to  tlie  trans- 
action were  averred,  and  the  facts  alleged  by  the  parties  being  in  many,  indeed  in 
most,  particulars,  denied  on  either  side,  nothing  is  to  be  taken  for  concluded  or 
ascertained  by  tlie  proceedings ;  but  the  Respondents,  the  chargers,  were  sufficiently 
confident  in  their  grounds  of  law  to  let  the  case  be  determined  upon  the  foot  of  ad- 
mitting, for  argument's  sake,  the  allegations  of  the  Appellants,  the  suspenders.  And 
as  it  was  on  this  assumption  that  the  Court  decided,  so  it  is  upon  this  that  the  appeal 
is  brought,  and  that  your  Lordships  are  called  upon  to  determine  here. 

It  is  to  be  regretted  that  some  steps  had  not  been  taien  to  ascertain  the  facts  ; 
the  more  especially  as  the  matter  of  law  was,  in  the  estimation  of  the  Court  below, 
sufficiently  difficult  to  require  cases  and  a  hearing  in  presence.  It  does  not  seem 
that  any  difficulty  could  have  attended  this  settlement  of  the  facts,  for  nothing 
material  was  in  dispute  except  the  fact  of  the  drafts  having  been  such  as  the 
Appellants  contend  they  were — namely,  payable  at  Dumfries,  and  drawn  at  Lockerbie 
— of  tlieir  having  been  issued  to  parties  whom  W.  Martin  [631]  was  paying  money 
to — of  Lockerbie  being  beyond  the  legal  distance: — and  of  the  bank  agents  being 
aware  of  all  this — facts,  in  all  likelihood,  only  denied  for  form's  sake,  and  which 
probably  would  have  been  admitted,  or  at  least,  if  denied,  easily  substantiated. 
What  part  of  the  balance  was  made  up  of,  money  obtained  on  such  drafts,  and 
what  part  of  money  obtained  on  letters  sent  for  cash  to  be  transmitted  from  Dum- 
fries, by  W.  Martin's  messenger,  could  probably  have  been  ascertained  with  equal 
ease ; — and  these  are  the  only  facts  in  the  case.  The  consequence  of  settling  these 
things  would  have  been  that,  should  the  point  of  law  be  decided  against  the  Respond- 
ents, the  cause  would  have  been  at  an  end  :  whereas  if  your  Lordships  reverse  this 
decision,  a  new  litigation  will  be  necessary  in  case  the  chargers  deny  the  suspenders' 
allegations.  However,  we  have  to  deal  with  the  case  as  it  is  now  before  us  ;  and  I 
regret  to  find  that  I  cannot  come  to  the  conclusion  at  which  the  learned  Judges 
below  have  arrived.  On  the  contrary,  I  really  hold  it  to  be,  without  any  reasonable 
doubt,  clear,  that  upon  the  facts  which  the  case  for  the  Respondents  assumes  to  be 
those  of  the  cause,  the  bank  could  not  recover  upon  this  bond. 

The  whole  question  arises  out  of,  and  turns  upon  the  Stamp  Act  55  Geo.  III., 
c.  184,  see.  1.3  ;  and  we  ma.y  at  once  lay  out  of  view  all  that  portion  of  the  alleged 
balance  or  debt  which  arose  from  letters  or  orders  such  as  those  set  forth  in  the  cases, 
namely,  directions  given  at  Lockerbie  in  writing  to  the  bank  agent  to  send  W. 
Martin  sums  of  money.  I  do  not  consider  that  these  are  drafts  or  orders  for  the 
payment  of  money  at  all.  They  are  directions  to  send  money  to  the  party  who 
either  has  it  in  the  [632]  bank,  or  takes  it  on  credit  from  the  bank  ; — they  are  not 
negociable  instruments,  and  they  are  not  issued.  Therefore  they  do  not  come 
within  the  description  of  instruments  requiring  a  stamp,  and  they  do  not  fall  in  any 
way  within  the  provisions  of  the  13th  section.  But  we  are  to  consider  the  point 
argued  and  decided  below — whether  or  not,  upon  a  balance  arising  out  of  sums  paid 
by  the  bank  to  the  bearers  of  unstamped  cheques  issued  at  Lockerbie,  beyond  the 
privileged  distance,  the  agent  who  honoured  those  cheques  being  conusant  of  the 
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distance  and  place  of  issue,  the  co-obligors  or  sureties  in  W.  Martin's  lx)nd  of  1825. 
were  liable  to  make  good  W.  M.'s  deficiency,  in  other  words,  to  pa,y  the  debt  found 
due,  and  arising  out  of  such  deiding. 

Now  it  must  tirst  of  all  be  observed  that  it  seems  mainly  thougli  not  exclusively 
to  be  the  ground  upon  which  tlie  Respondent  rests  his  case,  and  the  Court  below 
their  judgment,  that  the  bondsmen  had  bound  themselves  by  the  certificate  of  the 
accountant  or  agent  of  the  bank,  and  that  whatever  balance  those  persons  should 
certify  was  to  be  regarded  as  the  true  balance  fo-r  which  they  were  liable  to  the 
bank.  This  argument  seems  to  admit  that,  but  for  such  a  special  provision  between 
the  parties,  the  want  of  a  stamp  would  be  fatal.  But  certainly  something  has  been 
said  of  a  more  general  nature  respecting  the  difference  between  enactments  for 
protecting  the  revenue,  and  other  statutory  provisions.  We  shall  Idierefore  begin 
by  considering  the  question  in  its  more  general  shape,  and  then  inquire  if  the 
special  obligation  just  adverted  to  makes  any  difference  in  the  jiresent  case. 

1.  There  seems  no  reason  at  all  to  doubt  that  if,  for  the  puri)ose  of  protecting 
the  revenue,  any-[633]-thing  is  forbidden  to  be  done  under  a  penalty,  this  does  not 
necessarily  make  void  the  thing  done,  or  prevent  a  right  of  action  from  arising  out 
of  it:  thus,  if  dealing  in  tobacco  without  a  licence,  as  in  Johnson  v.  Hudson  (11 
East,  180),  is  prohibited  under  a  penalty,  tliis  wiE  not  prevent  the  person  who  so 
deals  from  maintaining  an  action  for  goods  sold  and  delivered  in  such  dealing, 
although  the  unlicensed  dealer  will  be  liable  to  the  statutoiy  penalty.  But  how 
would  it  have  been  if  the  legislature  had,  besides  the  penalty,  provided  that  all 
dealing  of  the  forbidden  kind  should  be  absolutely  void'/  It  is  clear  that,  in  this 
case,  no  action  could  arise  from  such  void  dealing,  not  because  the  law  forbade  the 
transaction  for  revenue  purposes,  but  because  it  deprived  the  transaction  of  all  legal 
force  and  efl'ect  by  making  it  void  ;  and  even  if  it  had  only  been  forbidden,  with  or 
without  penalty,  provided  the  prohibition  was  for  other  than  revenue  purposes, 
no  action  could  arise.  Where  tliere  was  no  provision  avoiding  the  transaction, 
but  a  prohibition  framed  to  protect  the  buyer,  an  action  was  held  not  to  lie  when 
that  prohibition  was  disobeyed.  Law  v.  Hodgson  (11  East,  300).  So  no  action  was 
held  maintainable  for  printer's  work  where  the  act  requiring  the  printer's  name  to 
be  given  had  not  been  complied  with — the  not  following  a  direction  being  held 
equivalent  to  disobeying  a  prohibition.     Bensley  v.  Bignold  (5  B.  and  A.  335). 

But  a.  provision  making  void  the  transaction  is  quite  as  clear  a  ground  of  nullity, 
and  quite  as  strong  to  defeat  all  legal  remedy  as  any  such  prohibition.  Be  it  so, 
that  the  provision  is  to  protect  [634]  the  revenue,  still  if  it  operates  not  by  penalty, 
nor  yet  by  mere  proliibition,  but  by  declaring  void  what  is  prohibited,  surely  this 
is  as  immediate  and  direct  a  defeasance  of  all  legal  remedy  as  can  be  conceived.  It 
is  not  as  in  Laiv  v.  Hodgson,  a  consequence  drawn  by  argument  from  the  statutory 
enactment,  but  it  is  the  very  enactment  itself.  It  stands  in  the  place  of  penalty.  It 
is  in  truth  the  penalty  denounced.  The  wrong-doer,  the  person  breaking  the  law, 
forfeits  £100,  and  forfeits  also  tlie  validity  of  his  contract.  He  incurs  two  penal- 
ties, the  fine  and  the  nuUity. 

Now  what  does  the  Stamp  Act  provide  with  reference  to  the  present  case?  The 
13th  section  is  precise.  "  And  for  the  more  effectually  preventing  of  frauds  and 
evasions  of  the  duties  hereby  granted  on  the  bills  of  exchange,  drafts,  or  orders 
for  the  payment  of  money  under  colour  of  exemption  in  favour  of  drafts  or  orders 
upon  bankers,  or  persons  acting  as  bankers,  contained  in.  the  schedule  hereunto 
annexed  ;  be  it  further  enacted,  tliat  if  any  person  or  persons  shall,  after  the  31st 
day  of  August,  1815,  make  and  issue,  or  cause  to  be  made  and  issued,  any  biU, 
draft,  or  order  for  the  payment  of  money  to  the  bearer  on  demand  upon  any 
banker  or  bankers,  or  any  person  or  persons  acting  as  a  banker  or  bankers,  which 
shall  be  dated  on  any  day  subsequent  to  the  day  on  which  it  shall  be  issued,  or 
which  shall  not  truly  specify  and  express  the  place  where  it  shall  be  issued,  or  which 
shall  not,  in  every  respect,  fall  within  the  said  exemption,  unless  tlie  same  shall  be 
duly  stamped  as  a  bill  of  excliange  according  to  this  act,  the  person  or  persons  so 
offending  shall  for  e\'ery  such  bill,  draft,  or  order,  forfeit  the  sum  of  £100.  And  if 
[635]  any  person  or  persons  shall  knowingly  receive  or  take  any  such  bill,  draft, 
or  order  in  payment  of,  or  as  a  security  for,  the  sum  therein  mentioned,  lie,  she. 
or  they,  shall,  for  every  such  bill,  draft,  or  order,  forfeit  the  sum  of  £20.  And  if 
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any  bunker  or  bankers,  or  any  ])erson  or  persons  acting  as  a  banker,  upon  whom 
such  bill,  draft,  or  order  shall  be  drawn,  shall  pay,  or  cause,  or  permit  to  be  paid 
the  sum  of  money  therein  expressed,  or  any  part  thereof,  knowing  the  same  to  be 
post-dated,  or  knowing  that  the  place  where  it  was  issued  is  not  truly  specified,  and 
set  forth  therein,  or  knowing  that  the  same  does  not  in  any  other  respect  fall  within 
the  said  exemption,  then  the  banker  or  bankers,  or  person  or  jiersons  sO'  otfending, 
Khali,  for  eveiy  such  bill,  draft,  or  order,  forfeit  the  sum  of  £100."  Thus  far  all 
ip  description  and  penalty  and  statement  of  the  purpose,  viz.,  to  prevent  frauds 
and  evasion  of  the  duties.  But  there  follows  a.  clear  dechiratioii  of  nullity  or 
avoidance,  for  it  goes  on  to  provide  that  "  moreover,"  that  is,  over  and  above  for- 
feiting the  penalty,  the  banker  or  other  person  shall  "  not  be  allowed  the  money  so 
jiaid,  or  any  other  part  thereof,  in  account  against  the  person  or  persons  by  or  from 
whom  such  bill,  draft,  or  order,  shall  be  drawn,  or  his,  her,  or  their  executors  or 
administrators,  or  his,  or  her,  or  their  assignees,  or  creditors  in  case  of  bankriiptcy 
or  insolvency,  or  any  other  person  or  persons  claiming  under  her,  him,  oi  them." 

To  say  that  a  party  shall  not  be  allowed  in  account  any  money  paid  in  a  par- 
ticular way,  is  equivalent  to  saying  that  the  party  shall  have  no  claim  against  the 
payee  or  person  on  whose  [636]  account  or  for  whose  behoof  the  money  was  paid, 
or,  in  other  words,  that  no  credit  should  arise  to  the  party,  and,  which  is  the  same 
thing,  no  debt  should  be  incurred  towards  him  b}-  the  other  person.  The  statute 
has  therefore  in  terms  said  that  no  debt  shall  arise  from  dealings  contrary  to  the 
stamp  provisions,  and  in  all  but  express  terms  that  whatever  is  done  shall  be  void 
qvoad  creating  a  demand  or  claim  by  the  party  paying  against  the  party  receiving. 
This  is  any  thing,  then,  rather  than  a  mere  penaltj'  protecting  the  fiscal  regulation, 
or  a  mere  prohibition  with  a  view  to  such  protection.  It  is  a  furtJier  a.nd  an  ad- 
ditional protection  given  to  the  stamp  revenue,  by  declaring  that  jjayments  upon 
unstamped  instruments  made  by  parties  knowing  that  the  instruments  do  not  come 
within  the  exemption  shall  not  be  valid  to  the  effect  of  charging  the  payee  witJi  a 
debt  to  the  party  paying. 

2.  Now  what  is  the  ground  of  the  bank's  action, — of  the  charge  given  against 
W.  Martin's  co-obligors,  or  sureties?  It  is  the  debt  alleged  to  be  due  from  him  to 
the  bank,  in  respect  of  his  drafts  upon  the  bank  agent,  honoured  by  him  at  Dum- 
fries. But  if  no  debt  is  due,  if  the  wrong-doer  is  forbidden  from  having  any  claims 
against  his  customer  in  account,  there  is  no  liability  incurred  by  the  co-obligors,  or 
indeed  by  W.  Martin  himself.  That  is  the  immediate  and  direct  consequence  of 
the  statutory  provision.  It  is  as  if  the  statute  had  made  void  the  bond  to  secure 
the  balance  from  time  to  time  due  ;  for  if  there  is  nothing  due,  no  balance,  the  obliga- 
tion to  make  that  nothing  good  amounts  itself  to  nothing.  The  operation  of  bank- 
ing is  this  :  We  speak  of  deposits  by  customers,  and  of  their  keeping  money  at  a 
banker's ;  but,  both  [637]  in  fact,  and  in  contemplation  of  law,  they  give  their 
money,  or  securities  for  money,  to  the  banker,  who  becomes  their  debtor,  and  is 
bound  tO'  repay  it  on  demand.  So  the  operation  of  a  cash  credit  is  the  reverse  of 
this.  The  customer  becomes  the  debtor  to  tlie  bank  by  so  much  as  the  bank  advances 
on  his  drafts,  and  the  surety  becomes  bound  to  pay  that  debt  if  the  customer  fails. 
Then  if  the  statute  says  no  debts  shall  arise  or  become  due  upon  money  drawn  out 
by  the  customer,  or  paid  by  the  banker  in  a  particular  way,  it  also  says  that  no 
bondsman  shall  be  liable  on  such  security  given.  It  is  as  if  the  cash  credit  stood, 
and  the  bond  for  securing  tlie  balances  stood,  but  nothing  had  been  done  under 
tlie  credit,  and  so  no  balance  had  arisen,  or  could  arise,  which  the  bondsman  could 
have  to  make  good. 

But  the  peculiar  form  of  the  bond  is  relied  upon.  It  is  said,  tliat  wliatever  the 
accountant  or  agent  should  certify  as  the  balance  is  to  be  taken  as  that  balance. 
How  can  this  alter  the  case?  They  are  to  ascertain  the  quantum  ;  the  quantum  of 
what?  Of  balance  or  debt  due  to  the  bank.  But  the  act  of  Parliament  has  said,  that 
there  can  out  of  transactions  of  this  kind  arise  no  debt  wliatever.  Then  there  is  nO' 
balance  of  a  debt  for  the  certifier  to  ascertain.  The  words  taken  even  most  literally 
wiU  not  bear  out  the  contention  of  the  Respondents.  "  Any  account  or  certificate, 
signed  as  provided,  shall  be  sufficient  to  ascertain,  specify,  and  constitute  " — What? 
Not  how  much  the  obligors  shall  be  bound  to  make  good  or  i)ay,  but  "  the  sums  or 
balances,  svch  as  aforesaid,  to  be  due  hereon  in  principal  and  interest,  and  shall 
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warrant  all  exeoutorials  for  ^iir/i  siui/.s  <ir  halances."  [638]  Now  what  are  balances 
such  «.v  aforesaid?  They  are  plaiuly  balances  iu  the  transactions  aforesaid,  the 
drawing  money  out  and  paying  it  in — in  a  word,  the  balance  of  debt  due  from 
Mr.  Martin  to  the  bank:  and  how  are  they  further  described? — as  '"  ta  he  due  hereon 
in  ].rincipal  and  interest."  This  plainly  means, — due  on  this  bond  by  reason  of 
the  claims  arising  to  the  bank  for  money  advanced  on  W.  Martin's  cash  credit.  So 
that  the  obligation  is  to  j)ay  the  balance  or  debt  arising  and  due.  If  there  is  no  debt, 
no  claim,  there  is  no  obligation.  The  statute  has  taken  away  the  debt  and  the  obli- 
gation vanishes  with  it. 

It  is  cjuite  impossible  to  avoid  regarding  what  it  is  that  constitutes  the  obligar 
tion  in  the  instrument,  what  is  the  main  purpose  of  it,  and  to  which  all  besides 
is  accessary  and  ancillary.  It  is,  that  tlie  obligors  are  bound  to  pay  any  debt  in- 
curred by  Mr.  Martin  to  the  bank  on  his  cash  credit.  Now  if  there  could  be  no 
debt,  there  must  be  an  end  of  the  obligation  to  pay. 

Nothing  can  be  more  plain  than  that  if  such  decisions  an  the  present  could  be 
supported,  the  13th  section  of  the  statute  would  become  at  once  a  dead  letter,  as  far 
as  the  nullit}-  goes.  Parties  would  only  have  to  fra,me  their  securities  like  these 
bonds  of  June,  1819,  and  September,  1825,  and  then  the  unstami)ed  cheques  would 
constitute  a  balance  available  to  the  one  party  and  payable  by  the  other.  For  then 
it  would  always  be  contended,  aiid  witli  success,  that  the  party  was  not  suing  for 
money  paid  bj-  unstamped  drafts, — that  would  be  admitted  to  be  impossible  by 
virtue  of  the  13th  section, — but  he  would  be  represented  as  suing  on  the  balance 
declared  by  the  account,  and  the  par-[G39]-ties  would  thus  be  concluded,  and  the 
Court  precluded  from  going  into  the  fraudulent  and  illegal  dealing  which  had 
rendered  the  whole  transaction  void  by  proliibiting  any  claim  or  debt  from  arising 
out  of  it.  All  drafts,  whether  within  10  or  beyond  400  miles,  whether  payable  to 
bearer  or  not,  whetlier  on  demand,  at  sight,  or 'at  sis  or  twelve,  or  eighteen  months 
date,  would  become  valid,  because  a.  single  bond  executed  would  make  the  party 
drawing  and  receiving  liable ;  without  even  paying  for  a  bond  stamp,  a  written 
memorandum  agreeing  tO'  pay,  and  with  an  agreement  stamp,  and  that  only  aiExed 
to  it  when  it  was  to  be  put  in  suit,  would  suffice  to  legalize  the  whole  transaction. 
As  far  as  efficiency  in  law  and  equity  is  concerned,  the  statutory  protection  to  the 
revenue  of  the  nullity  declared  would  be  gone  and  the  penalty  alone  remain. 

A  recent  case  in  the  Exchequer,  Owens  v.  Denton  (1  Crompton  and  Roscoe,  711), 
was  relied  on  for  the  Respondent.  But  it  is  in  no  respect  repugnant  to  the  opinion 
which  I  have  been  giving.  There,  a  settlement  of  accounts  had  taken  place  upon  a, 
selling  of  malt  by  an  illegal  measure.  The  Court  admitted  explicitly  that  such  a 
sale  could  not  either  be  enforced  by  action  or  set  off  in  defence  against  a  claim,  but 
they  held  that  tlie  settlement  was  equivalent  to  payment,  and  could  thus  be  set  off. 
It  is  quite  unnecessary  to  say  whether  this  was  or  not  a  correct  view  of  the  law,  and 
whetlier  it  let  in  or  not  plain  evasion  of  the  revenue.  At  all  events,  it  does  in  no 
way  conflict  with  the  grounds  of  the  present  case,  which  stand  wholly  separate  and 
apart. 

I  am  therefoi-e  of  opinion,  that  the  interlocutors  [640]  appealed  from  must 
be  reversed,  and  that  tlie  case  must  be  remitted  with  a  declaration  to  tliis  effect :  That 
no  obligation  arises  upon  this  bond  to  pay  any  balance  alleged  to  be  due  to  the 
bank  on  Mr.  Martin's  drafts,  in  so  far  as  these  were  drawn  and  issued  beyond  the 
statutory  distance,  or  wrong  dated  in  point  of  time  or  place,  and  were  known  by 
the  agent  of  the  bank  to  be  drawn  beyond  such  distance,  or  to  be  wrong  dated  in 
point  of  place,  or  to  be  wrong  dated  in  point  of  time  ;  and  in  so  far  the  Court  will 
be  directed  to  suspend  the  charge,  and  to  find  expenses  due  according  to  the  result  of 
the  inquiry  touching  the  manner  in  which  the  bala.nce  is  constituted. 
Judgment  reversed. 
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C.  by  his  will  devised  to  trustees  all  his  real  estates  for  a  term  of  500  years,  upon 
trust,  if  there  should  be  issue  of  his  marriage,  to  raise  and  pay  to  his  wife 
during  her  life  an  annuity  of  £2000,  in  addition  to  a  provision  of  £400  a  j'ear 
made  for  her  by  the  will  of  his  father,  but  in  satisfaction  of  dower.  The 
further  trusts  of  this  term  were  to  raise  portions  for  younger  children,  with 
provisions  for  maintenance;  and  in  case  of  a  deficiency  of  personal  estate  to 
pay  debts  and  tlie  legacies  given  by  the  will,  tO'  raise  after  the  death  of  his  wife, 
by  sale,  etc.  of  the  term,  such  sum  as  sliould  be  sufficient  to  discharge  the 
legacies,  etc. ;  and  subject  to  the  term,  he  [2]  limited  the  esta.tes  to  his  first  and 
other  sons  in  tail  male,  remainder  tO'  his  daughtei-s  in  tail  general  ;  and  in 
default  of  such  issue,  to  his  wife  for  her  life  in  lieu  of  dower,  and  in  satisfac- 
tion of  all  provision  by  his  own  or  his  fathers  will ;  witli  remainders  over. 
The  testator  then  gave  to  M.  his  wife's  sister  £4000,  to-  be  paid  within  one  year 
after  liis  death,  with  interest  at  5  per  cent,  until  paid  ;  and  £3000  to  be  laid 
out  in  the  public  funds  upon  trust,  to  pay  the  interest  to  the  separate  use  of  0., 
a  married  sister  of  his  wife,  and  the  principal  to  the  use  of  her  children  at  her 
death.  He  then  bequeathed  to  divers  persons,  his  kinsmen  and  othei-s,  a  great 
number  of  pecuniary  legacies  of  various  amounts,  but  only  in  the  event  of  his 
dying  without  issue  living  at  his  death  ;  and  many  of  these  legacies  were 
limited  for  life  interests  to  parents,  with  remainder  to  children.  Finally, 
tlie  testator  by  his  will  gave  a  legacy  of  £2000  in  trust  for  a.  charity,  and  £2000 
to  his  wife,  which  he  directed  should  be  paid  to  her  in  any  event,  and  in  pre- 
ference to  all  other  legacies  (except  the  charitable  bequest),  with  interest 
from  his  decease,  at  5  per  cent.  He  tlien  directed  "  tliat  all  the  legacies  by 
his  will  tequeathed,  should  from  the  time  when  tliey  should  respectively  become 
payable,  bear  interest  at  the  rate  of  5  per  cent.,  and  be  raised  and  paid  accord- 
ingly :  that  his  funeral  and  administration  expenses,  and  the  charitable  be- 
quest, should  be  paid  out  of  the  produce  of  his  personal  estate :  that  the  residue 
thereof  should  be  apjilied  in  payment  of  his  debts,  and  the  other  legacies  which 
should  take  effect  and  become  payable  under  his  will ;  and  in  case  his  personal 
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estate  should  be  iusuffioieiit  for  that  ]iurpoge,  he  charged  the  lands,  etc.  com- 
prised in  tlie  term,  with  the  payment  of  sucli  debts  and  legacies,  and  directed 
the  trustees  to  raise  the  same,  pursuant  to  the  trusts  vested  in  them  for  that 
purpose;"  and  subject  to  the  payment  of  such  debts  and  legacies,  the  testator 
bequeathed  the  residue  of  liis  personal  estate  to  his  wife  . 

The  testator  died  without  leaving  issue.  The  personal  estate  was  deficient,  and 
after  application  of  the  rents,  etc.  of  the  real  estates  comprised  in  the  term  to 
supply  the  deficiency,  including  intere.st  upon  the  legacies,  tliere  would  be  a 
surplus  of  rents  amounting  to  £3i00,  to  which  the  widow  as  tenant  for  life 
under  the  will  would  have  been  intitled. 

Held  (affirming  the  decree)  tliat  the  interest  upon  the  legacies  was  jiayable  out  of 
the  real  estate,  during  tlie  life  of  the  wife. 

[3]Chai-lesHenryBaronCastlecoote,  by  his  will,  bearing  date  tlie  14th  of  September, 
1822,  devised  to  the  Honourable  William  Le  Poer  Trench,  the  Plaintiff  in  this  cause, 
and  to  Hulton  Smith  King,  since  deceased,  and  to  John  Sealy  Townsend,  Esq.,  one  of 
the  Defendants  in  this  cause,  and  the  survivors  and  sui-\'ivor  of  them,  all  his  govern- 
ment stock  and  stock  in  the  government  English  and  Irish  funds,  which  he  was  then 
possessed  of  or  entitled  to,  and  all  sum  and  sums  of  money,  stock,  long  annuities,  or 
other  personal  or  funded  property  to  which  he  was  or  should  be  entitled  in  possession 
or  reversion  under  the  will  of  his  late  uncle,  Oliver  Tilson,  with  all  interest  and  divi- 
dends due  and  to  grow  due  thereon  respectively,  in  trust  that  they  should  stand  and 
be  possessed  thereof,  and  should  take  and  receive  the  interest,  dividends  and  annual 
produce  of  said  stock  and  securities  from  and  after  his  decease,  and  pay  the  same  to 
his  son,  Eyre  Tilson  Coote,  in  the  said  wiU  called  Eyre  Coote,  or  per- 
mit and  suffer  or  duly  authorize  and  empower  him  to  take  and  receive 
the  same  yearly  and  eveiy  year  as  the  said  interest  and  dividends  or  proceeds 
should  accrue  during  his  natural  life,  to  and  for  his  own  usei  and  benefit;  and  from 
and  after  the  decease  of  his  said  son,  in  case  his  said  son's  then  pre.sent  wife,  Barbara 
Coote,  should  sui-vive  him,  in  trust  out  of  the  said  interest,  dividends  and  annual 
produce  of  the  said  stock  and  securities,  yearly  and  every  year  during-  the  natural  life 
of  the  said  Barbara  Coote,  to  pay  to  the  said  Barbara  Coote  one  annuity  or  annual 
sum  of  £400  sterling,  over  and  a,bove  all  deductions  during  her  life: 

[4]  And  after  various  bequests  and  devises  of  personal  property  and  lands,  and  of 
certain  specific  and  pecuniary  legacies  in  his  will  particularly  mentioned,  the  testa- 
tor directed  that  all  his  debts,  legacies,  funeral,  and  administr.ation  expenses  sliould 
be  paid  out  ol  his  personal  estate,  not  thereby  otherwise  bequeathed,  (of  which  arrears 
of  rent  would  form  a  considerable  part),  and  if  the  same  (subject  to  the  charges  and 
trusts  thereinbefore  mentioned,)  should  be  insufficient  for  that  purpose,  lie  thereby 
chai-ged  and  incumbered  all  his  real  and  freehold  estates,  with  the  payment  thereof : 
and  subject  to  the  payment  thereof,  the  testator  gave,  devised,  and  bequeathed  all 
the  rest,  residue,  and  remainder  of  his  estate  and  effects,  real,  freehold,  and  pei-soiial, 
of  what  nature  or  kind  soever  not  therein  disposed  of  untO'  his  son.  Eyre  Tilson 
Coote,  his  lieirs,  e.xecutors,  administrators,  and  assigns,  to  and  for  his  and  their  own 
use  and  benefit.  And  tlie  testator  thereby  nominated,  constituted,  and  appointed 
his  brother  Sir  Eyre  Coote,  and  the  testator's  agent  John  Hawkesworth,  Esq.,  execu- 
tors of  his  will,  and  thereby  revoked  all  former  wills  and  codicils  by  him  made,  and 
declared  that  to  be  his  last  will  and  testament. 

On  the  22d  of  February,  182.'5,  Charles  Henry  Lord  Baron  Castlecoote  died,  with- 
out altering  or  revoking  his  will,  leaving  Eyre  Tilson  Coote,  his  only  child  him  sur- 
viving, who  thereupon  entered  into  the  receipt  of  the  different  properties  in  the  will 
mentioned. 

William  Le  Poer  Trench  and  Hulton  Smith  King,  twO'  of  the  trustees  named  in 
the  will,  filed  their  original  bill  in  the  Court  of  Chancei-y  in  Ireland,  on  the  26th  of 
January,  1825,  against  Eyi-e  [5]  Tilson  Lord  Baron  Castlecoote,  the  son  of  Charles 
Henry  Lord  Castlecoote,  and  several  others,  to  cany  the  trusts  of  the  will  into  exe- 
cution,  and  therebj'  prayed  that  the  will  might  be  decreed  to  be  well  proved, 
and  that  the  trusts  thereof  might  be  carried  into  execution,  by  and  under  the  authority 
and  directions  of  tlie  Court  of  Chancery;  and  that  for  that  purpose  all  nec'essary 
accounts    might   be   ordered    and    directed   to    he   taken,    and    )iarticularlv    an    ac- 
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count  of  the  real  and  freeliokl  estates  of  Charles  Henry  Lord  Baron  Castlecoote, 
deceased,  and  of  the  incumbranee*;  and  cliarges  thereon  :  and  also  an  account  of  the 
personal  estate  of  the  said  Charles  Henr}' :  into  whose  hands  the  same  had  come,  and 
how  the  same  had  been  applied  ;  and  an  account  of  his  debts,  leofacies,  and  funeral 
expenses,  and  the  expense  of  takinsr  administratioTi  and  proving  the  will:  and,  if 
necessai-r,  that  an  account  might  also  be  taken  of  the  personal  estate  of  John  Hawkes- 
•wortli,  the  executor  of  the  said  Charles  Henry  ;  into  whose  hands  the  same  iiad  come, 
and  how  the  same  had  been  applied  ;  and  that  the  debts  and  legacies  might  be  directed 
to  be  paid  out  of  the  said  funds,  and  in  such  muTiner  as  should  be  tit  and  proi>er 
according  to  tlie  rules  of  equity  ;  and  that,  if  necessary,  the  assets  should  be  marshalled 
for  that  purpose;  and  that  such  parts  of  the  personal  estate  as  might  be  necessary  for 
the  purposesi  expressed  in  the  will  might  be  set  ajiart,  assigned,  transfeiTed,  or  in- 
vested, etc. 

Eyre  Tilson  Lord  Baron  Castlecoote,  and  Barbara  Castlecoote,  his  wife,  on  the  8tli 
of  April,  1826,  filed  tlieir  answer  to  the  original  hill,  and  upon  the  4th  of  November, 

1826,  filed  a  furtlier  answer  thereto. 

[6]  Eyre  Tilson  Lord  Castlecoote  died,  without  issue,  on  the  24th  of  February, 

1827,  leaving  Barbara  Lady  Castlecoote  his  widow.  By  his  wiU,  bearing  date  the  2:5d 
of  October,  1826,  he  devised  unto  Francis  Gore  and  George  Frederick  Brook,  their 
heirs,  executors,  and  administrators,  among  other  properties,  the  several  estates  de- 
vised to  him  by  his  father  Charles  Henry  Lord  Castlecoote,  together  with  all  his  real, 
freehold,  and  leasehold  estates,  messuages,  lands,  tenements,  and  hereditaments, 
whether  for  lives  or  yeai-s,  situate,  lying,  and  being  in  tlie  counties  of  Dublin  and 
Kildare,  in  the  Queen's  County,  in  the  counties  ol  Kilkenny,  Tipperary,  Clare,  and 
Limerick,  and  elsewhere  in  Ireland  ;  and  also  the  impropriate  tithes  which  formerly 
belonged  to  the  Earl  of  Thomond,  in  the  county  of  Clare : 

To  the  uses,  upon  the  trusts,  and  for  the  intents  and  purposes,  and  under  and  sub- 
ject to  the  powers,  provisoes,  conditions,  and  limitations  thereinafter  expressed 
concerning  the  same  ;  (that  is  to  say,) 

To  the  use  of  William  Furlong,  and  John  Smith  Furlong,  barrister  at  law,  and  the 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of  such  sui-vivor,  for 
and  during  the  term  of  500  years,  to  commence  and  be  computed  from  the  time  of  his 
decease; 

Upon  trust,  that  they  the  said  William  Furlong  and  John  Smith  Furlong,  and  the 
survivor  of  them,  and  the  executors  and  administrators  of  such  survivor,  should  and 
might  out  of  the  rents  and  profits  of  the  hereditaments  and  premises  comprised  in  the 
said  term,  or  by  mortgage,  sale,  or  disposition  thereof,  for  all  or  any  part  of  the  said 
term,  or  by  any  other  la.wful  ways  or  means  the>'  should  think  fit,  [7]  levy  and  raise, 
during  the  natural  life  of  his  wife,  Barb.aria  Lady  Castlec'oote,  in  case  there  should  be 
issue  of  his  said  marriage,  who  should  be  living  at  his  death,  an  annuity  or  clear  yearly 
sum  ot'  £2000,  clear  of  all  deductions  whatsoever,  in  addition  to  the  provision  made 
for  her  by  the  will  of  his  said  late  fatlier,  but  in  lieu,  full  satisfaction,  and  discharge 
of  any  dower  or  thirds  which  she  might  claim  or  be  entitled  to  out  of  his  real  or  per- 
sonal estate,  and  might  and  should  pay  the  same  annuity  or  yearly  sum,  as  the  case 
might  be,  unto  his  said  wife  or  her  assigns,  for  her  own  proper  use  and  benefit  during 
her  natural  life,  by  equal  quarterly  payments,  on  every  1st  of  Januarv,  1st  of  April, 
1st  of  July,  and  1st  of  October  in  every  year  :  the  first  payment  thereof  to  be  made  on 
which  ever  of  the  said  days  should  next  happen  after  his  decease ;  with  powers  of  dis- 
tress and  entry  in  case  any  quarterly  payment  of  the  said  annuity  or  yearly  sum,  or 
any  part,  thereof,  should  at  any  time  be  in  arrear  and  unpaid,  by  the  space  of  twenty- 
one  days  next  after  any  of  the  said  days  appointed  for  payment  thereof. 

And  upon  further  trust,  that  in  case  there  sliould  he  one  or  more  child  or  children 
of  his  body  by  his  said  wife  Barbara  Lady  Castlecoote,  other  than  and  besides  an 
eldest  or  only  son,  living  at  the  time  of  his  decease,  or  bora  in  due  time  thereafter, 
they  the  said  William  Furlong  and  .John  Smith  Furlong,  and  the  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor,  might  and  should,  after  his 
the  testator's  decease,  and  after  the  decease  of  his  said  wife  Barbara  Lady  Castle- 
coote, by  demise,  mortgage,  or'  sale,  or  other  disposition  of  all  or  any  of  tJie  said 
messuages.  [8]  lands,  hereditaments,  and  premises  comprised  in  the  said  term  of  500 
yeai-s.  or  any  ))art  or  parts  thereof,  for  all  or  any  part  of  the  said  term,  and  by  and 
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out  of  the  rents,  issues,  and  profits  thereof,  or  by  all  or  any  other  ways  or  means  they 
should  think  tit  and  reasonable,  levy  and  raise  such  sum  and  sums  of  money,  for  the 
portion  and  portions  of  all  and  every  such  youuf^er  child  and  children,  be  the  sanv 
a  dauE^hter  or  daughters,  younf::er  son  or  sons,  as  are  thereinafter  mentioned  ;  that  is 
to  say,  if  there  should  happen  to  be  but  one  such  child  besides  an  eldest  or  only  son. 
then  the  sum  of  £10,000  for  the  portion  of  such  youu<rer  child,  to  be  paid  and  payable 
at  such  time  and  in  such  nuvuner  as  his  said  wife  IJa.rbara  Lady  Castlecoote,  in  case 
she  should  suiTive  him,  by  any  deed  or  instrument  in  writing;,  to  be  sealed  and  de- 
livered by  her  in  the  i)resence  of  two  or  more  credible  witnesses,  or  by  lier  last  will 
and  testament  in  writinfr,  to  be  by  her  sipied  and  published,  in  the  presence  of  three 
or  more  credible  witnesses,  should  direct  or  appoint ;  and  in  default  of  such  direction 
and  appointment  tO'  be  paid  tO'  such  younger  cliild,  being:  a  son,  at  hisi  age  of  twenty- 
one  years  ;  or  being  a  daughter,  at  her  age  of  twenty-one  yearsi,  or  day  of  marriage, 
which  should  fii-st  happen  :  And  if  there  should  be  two  or  more  such  children,  other 
than  and  besides  an  eldest  or  only  son,  then  the  sum  of  £20,000  for  their  portions, 
to  be  shared  and  divided  between  them  in  such  parts  and  proportions,  and  to  vest  in 
and  be  paid  tO'  such  cliildren  respectively,  at  or  upon  such  ages,  days,  or  times,  and 
to  be  sv.bject  to  such  charges,  conditions,  and  limitations,  (such  charges  and  limita- 
tions lieing  for  the  benefit  of  some  or  one  of  them,)  and  in  such  manner  as  [9]  his 
said  wife  Barbara  Ladv  Castlecoote  in  case  she  should  survive  him,  by  any  deed  or 
deeds,  writing  or  writings,  to  be  by  her  sealed  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  or  by  her  last  will  and  testament  in  writ- 
ing, to  be  sigTied  and  published  bj'  her  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  should  direct  and  appoint;  and  in  default  of  such  direction 
and  appointment,  to  be  equally  divided  between  or  amongst  such  younger  child  or 
children  share  and  share  alike. 

And  the  said  testator,  by  his  said  will,  directed  that  the  share  or  sharesi  of  such 
of  tlie  said  children  as  should  be  a  younger  son  or  sons,  should  be  paid  to  him  or 
them  at  his  or  their  age  or  respective  ages  of  twenty-one  years  ;  and  the  share  or 
shares  of  such  of  them  as  should  be  a  daughter  or  daughters,  to  be  paid  tO'  her  or  them, 
at  her  or  their  respective  ages  of  twenty-one  years,  or  day  on  days  of  marriage,  in 
case  the  same  should  happen  after  the  decease  of  his  said  wife;  but  in  case  any  of 
such  younger  children,  being  a  son  or  sons,  should  attain  the  age  of  twent3'-one  years, 
or  b'eing  a  daughter  or  daughters,  should  attain  her  or'  their  age  or  respective  ages 
of  twenty-one  years,  or  be  married  as  aforesaid  in  the  lifetime  of  his  said  wife,  then 
the  share  or  shares  of  such  younger  child  or  children  should  lie  a  vested  interest  Oi 
vested  interests  in  him,  her  or  them  respective!}' ;  but  the  ]iayment  of  their  sliare  o? 
shares  should  be  postponed  until  after  the  decease  of  his  said  wife,  unless  she  shoula 
signify  her  consent,  that  the  same  should  be  raised  and  paid  in  her  lifetime:  And 
upon  further  trust,  that  tliey  the  said  William  Furlong  and  John  Smith  Furlong,  and 
the  survivor  of  them,  liis  exe^[10]-cutors  and  administrators,  might  and  should,  out 
of  the  rents,  issues  and  profits  of  the  premises  comprised  in  the  said  term  of  500 
years,  levy  and  raise  such  yearly  sum  as  would  be  equivalent  to-  the  interest  of  the 
said  sum  of  £10,000,  or  of  the  said  sum  of  £20,000,  as  the  ca.se  might  be,  at  and 
after  the  rate  of  £5  for  every  £100  bj^  the  year  ;  and  also  might  and  should  pay  and 
apply  such  sum  for  the  maintenance  and  education  of  such  cliild  or  children,  until 
such  child  or  children  should  become  entitled  to  his  or  their  portion  as  aforesaid. 

Provided  always,  and  he  thereby  declared,  that  in  case  of  the  death  of  any  such 
children  (if  tliere  should  happen  to  be  more  than  one)  before  his  or  her  respective 
portions  should  become  payable  as  aforesaid,  then  and  in  such  case,  and  in  default  of, 
and  subject  ti  such  apjiointment  by  his  said  wife  as  aforesaid,  the  portion  or  share  of 
the  child  or  children  so  dying,  should  iiccriue  aiid  belong  to  the  sun'ivor  or  survivors, 
and  other  or  others  of  such  children,  and  should  vest  in  and  be  paid  to  her  or  them, 
if  more  th.an  one,  in  equal  parts  or  shares,  .at  the  same  time  and  in  like  manner  as 
their  origin.al  portion  or  portions. 

And  upon  the  further  trust,  that  in  case  his  personal  estate  should  be  found  ir. 
sufficient  for  the  payment  of  his  debts,  and  the  several  legacies  and  charitable  bt^ 
quests  which  should,  under  the  ]irovisions  of  hisi  said  will,  take  effect  and  become 
payable:  then  the  said  William  Furlong  and  John  .Smith  Furlong,  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  such  survivor,  mieht  and  should, 
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after  his  decease,  and  after  the  decease  of  his  said  wife,  by  demise,  sitle  or  mort- 
tragre,  or  other  disposition  of  all  or  any  of  the  niessu.ages,  [11]  hereditaments  and 
premises  comprised  in  the  said  term  of  live  hundred  years,  or  a  competent  part  there- 
of, for  all  or  any  part,  of  the  said  term,  or  by  and  out  of  the  rents,  issues  and  profits 
thereof,  or  bv  aU  or  any  other  ways  or  means  they  should  think  fit  and  rea.sonable, 
levy  and  raise  such  sum  and  sums  of  m)oney  as  should  be  sufficient  to  discharge  the 
said  bequests  or  legacies,  or  such  of  them  respectively  as  should  take  effect  and  become 
playable  under  his  said  will,  and  for  discharge  whereof  his  personal  estate  should  be 
found  insufficient  as  aforesaid  : 

And  the  said  testator  declared  it  as  his  will,  that  when  and  if  the  said  trustees  or 
trustee  for  tlie  time  being  of  tfie  said  term,  should  proceed  to  raise  or  levy  the  several 
sums  of  money  for  the  purposes  and  pursuant  to  the  trusts  aforesaid,  by  sale  or  mort- 
gage of  the  premises  therein  comprised,  the  trustees  or  trustee  of  the  inheritance  should 
if  required  by  tlie  trustees  or  trustee  of  the  said  term,  convey  either  absolutely  or  in 
mortgage,  the  fee  of  the  premises  to  be  then  sold  or  mortgaged ;  and  all  and  every 
the  messuages,  lands  and  hereditaments  so  sold  or  mortgaged  should  te  and  remain 
thenceforth  and  for  ever  (subject  only  to  the  proviso  or  condition  of  redemption  in 
anv  such  mortgage  or  mortgages  contained)  freed  andl  discharged  of  and  from  all 
and  evei-y  the  uses,  trusts,  limitations,  charges,  powers  and  provisoes  thereby  limited, 
declared  or  expressed  of  or  concerning  the  same,  and  then  and  from  thenceforth  the 
direction,  limitation  or  appointment  thereby  made,  should  be  and  enure,  as  to  so 
much  of  the  premises  as  should  be  so  sold  or  mortgaged,  to  the  only  proper  use  and 
behoof  of  the  purchaser  or  purchasei-s,  mortgagee  or  mort^[12]-gagees  thereof,  and 
tlieir  heirs,  executors  or  administrators. 

And  tlie  said  testator  by  his  said  will  declared,  that  when  tlie  trusts  of  the  said 
term  of  five  hundred  years  should  be  respectively  executed  and  performed  or  satisfied', 
or  should  have  become  unnecessary  or  incapable  of  taking  effect,  and  the  expenses  of 
the  said  trustees  or  trustee,  his  executors  or  administrators,  in  and  about  the  execu- 
tion of  the  said  respiective  trusts,  should  have  been  fully  paid  and  satisfied,  then  and 
immediately  thenceforth  the  said  term  of  five  hundred  years  of  and  in  the  premises 
therein  comprised  for  the  purposes  aforesaid  should  cease,  determine  and  be  utterly 
void,  to  all  intents  and  purposes,  any  thing  therein  contained  to  the  contrary  in 
anywise  notwitlistanding  ;  but  without  prejudice  to  any  sale,  mortgage  or  other 
disposition  which  should  be  made,  if  any  should  be  made,  of  the  premises  comprised 
in  the  said  trust  term,  in  pursuance  of  the  respective  trusts  aforesaid. 

And  from  and  after  the  expiration  or  other  sooner  determination  of  tlie  said  term, 
and  in  the  mean  time  subject  thereto,  and  to  the  trusts  thereof  respectively,  to  the  use 
of  his  first  and  other  sons  successively  of  his  body,  on  the  body  of  his  said  wife 
B.arbara  Lady  Castlecoote,  begotten  or  to  be  begotten,  in  tail  male,  with  remainder 
to  the  use  of  all  and  every  the  daughter  or  daughters  of  his  body,  on  the  body  of  his 
said  wife  Barbara  Lady  Castlecoote,  begotten  or  t-o  be  begotten,  equally  to  be  divided 
Ijetween  or  amongst  them,  if  more  than  one,  share  and  share  alike,  to 
take  as  tenants  in  common,  and  not  as  joint  tenants  in  tail  general, 
with  cross  remainders  l»tween  them  in  tail  general  :  [13]  and  for  default 
of  such  issue  of  his  body  by  his  said  wife,  Ladj'  Castlecoote.  sons  or  daughters,  who 
should  be  living  at  the  time  of  his  decease,  the  said  lands  and  premises  are  limited  to 
the  use  of  his  said  wife  Barbara  Lady  Castlecoote  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  without  impeacliment  of  or  for  any  manner  of  waste,  in  lieu, 
full  discharge  and  satisfaction  of  any  dower,  jointure  or  other  provision  tlieretofore 
made  or  provided  for,  or  settled  upon  her  by  the  testator's  late  father,  or  by  his  the  said 
Eyre  Tilson  Lord  Castlecoote's  will,  or  in  any  other  manner  ;  and  from  and  after  the 
determination  of  that  estate,  to  the  use  of  his  kinsman  Eyre  Coote,  of  Westpark,  in 
Hampshire,  esquire,  for  life,  without  impeaeliment  of  or  for  any  manner  of  waste: 
with  remainder  to  trustees  to  preserve  contingent  remainders;  and  from  and  im- 
mediately after  the  decease  of  tlie  said  Ejtc  Coote,  to  the  use  of  the  first  and  other 
sons  of  the  said  Eyre  Coote  successively  in  tail  male  ;  and  for  default  of  such  issue, 
to  the  use  of  all  a,nd  every  the  daughter  and  daughters  of  the  said  Eyre  Coot«,  equally 
to  be  divided  between  or  among  them,  if  more  than  one.  share  and  share  alike,  to  take 
as  tenants  in  common,  and  not  as  joint  tenants,  in  tail  general,  with  cross  remainders 
between  them  in  tail  general  ;  and  for  default  of  such  issue  of  the  body  of  the  said 
Eyre  Coote-,  to  the  use  of  the  testator's  own  riglit  heirs. 
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And  tlie  testator,  by  liis  will,  gave  and  bequeatlied  t<i  his  sister-in-law  Maria 
Meredyth  the  sum  of  £4000,  t*  be  paid  one  year  after  his  de»,-ease,  with  interest  at  the 
rate  of  £5  for  every  £100,  by  the  year  until  (laid  ;  to  be  paid  and  payable  to  trustees, 
if  she  should  l)e  tlien  married,  to  and  for  [14]  her  own  sole  and  separate  use,  free  from 
the  debts,  control  and  intermeddling  of  her  husband. 

And  the  testator,  by  his  will,  gave  and  bequeathed  to  his  executors  thereinafter 
named,  the  sum  of  £."5000,  upon  trust  to  lay  out  and  invest  the  same  in  tiie  purchase 
of  parliameiitai-y  stocks  or  funds,  in  tJie  names  of  his  executors,  and  to  alter  and  vary 
the  same  as  and  when  they  should  think  proper,  in  trust  to  pay  the  yearly  interest, 
dividends  and  other  proceeds  of  the  funds  and  securities  upon  which  the  monies 
should  be  invested,  to  his  sister-in-law  Frances  O'Reilly,  otlierwise  Meredyth,  the  wife 
of  Philip  O'Reilly,  esq.,  during  her  natural  life,  to  and  for  her  own  sole  and  separatee 
use,  upon  her  own  receipt,  and  free  from  the  debts,  control  or  intermeddling  of  her 
said  husband  ;  and  upon  and  after  the  decease  of  said  Frances  O'Reilly,  in  trust  by 
sale  or  transfer  of  said  stocks,  funds  and  securities,  or  by  any  other  ways  or  means 
as  might  be  necessary,  to  raise  and  pay  the  said  sum  of  £3000  to  and  amongst  the 
children  of  the  said  Frances  O'Reilly,  in  such  shares  and  proportions,  and  at  such 
time  or  times,  as  she  sliould  by  deed,  or  by  her  last  will  and  testament,  attested  by  two 
or  more  credible  witnesses,  direct  and  appoint;  and  for  want,  and  in  default  of 
such  apipointment,  tlien  in  trust  to  pay  and  apply  the  same  tO'  and  amongst  such 
children,  if  more  than  one,  equally  share  and  share  alike,  and  if  but  one,  then  the 
whole  to  such  one  child. 

And  in  case  it  should  happen  that  there  sliould  be  no  issue  of  his  body  by  his  wife, 
Barbara  Lady  Castlecoote,  begotten  or  to  be  begotten,  living  at  the  time  of  his 
decease,  or  born  in  due  time  afterwards,  then  and  in  that  case  he  gave  and  be-[15]- 
(jueathed  unto  his  executors,  thereinafter  named,  the  sum  of  £2000,  upon  trust  to 
lay  out  and  invest  the  same  in  the  purchase  of  parliamentary  stocks  or  funds,  or 
upon  other  real  and  sufficient  security,  in  the  name  of  his  executors,  and  to  alter  and 
vary  the  same  as  and  when  they  should  think  proper,  in  trust  to  pay  the  yearly 
dividends  and  other  proceeds  thereof  to  his  kinsman,  Major-General  James  Bathurst, 
son  of  the  Lord  Bishop  of  Norwich,  and  his  assigns,  during  his  natural  life ;  and  from 
and  after  his  decease,  in  trust  by  sale  or  transfer  of  such  stocks,  funds  or  securities, 
or  by  such  other  ways  or  means  as  might  be  necessary,  to  raise  and  pay  the  said  sum  of 
£2000  for  and  amongst  the  children  of  the  said  James  Bathurst,  in  such  shares  and 
proportions,  and  at  such  time  or  times,  as  he  should  by  deed  or  writing,  or  by  his 
last  will  and  testament,  attested  by  two  or  more  credible  witnesses,  direct  and  appoint ; 
and  for  want  or  in  default  of  such  appointment,  then  in  trust  to  pay  and  ajjply  tlie 
same  to  and  amongst  sucli  children,  if  more  than  one,  equally  share  and  share  alike, 
and  if  but  one,  then  the  whole  to  such  one  child. 

And  in  case  there  should  be  no  sucii  issue  of  testator's  body  as  aforesaid,  he  gave 
and  bequeathed  unto  his  executors  the  sum  of  £2000,  upon  trust  in  like  manner  to 
lay  out  and  invest  the  same  in  the  jnirchase  of  such  stocks  or  funds,  or  such  other  real 
and  sufficient  security'  as  aforesaid,  and  to  alter  and  vary  tlie  same  as  the}'  should 
think  proper,  in  trust  to  pay  the  j'early  interest,  dividends  and  other  proceeds  thereof 
to  his  kinsman,  Henry  Bathurst,  and  his  assigns,  during  his  natural  life  ;  and  from 
and  after  his  decease,  in  trust  by  sale  or  mortgage  of  such  stocks,  funds,  securities,  or 
by  [16]  such  other  ways  and  means  as  might  be  necessary,  to  raise  the  sum  of  £2000, 
and  pay  the  same  to  and  amongst  the  children  of  the  said  Henry  Bathurst,  in  sucli 
shares  and  proportions,  manner  and  form  as  he  should  by  deed  in  writing  under  his 
iiand  and  seal,  or  by  his  last  will  and  testament,  respectively  attested  by  two  or  more 
t  redible  witnesses,  direct  or  appoint  :  and  for  want  or  in  default  of  such  appointment, 
then  in  trust  to  pay  and  apply  the  same  to  and  amongst  such  children,  if  more  than 
one,  equally  shai-e  and  share  alike  ;   and  if  but  one,  then  the  whole  to  such  one  child. 

And  if  tliere  sliould  be  no  such  issue  of  testator's  body  as  aforesaid,  he  gave  and 
bequeathed  to  his  executors  the  sum  of  £2000,  upon  trust  in  like  manner  to  lay  out 
and  invest  the  same  in  the  purchase  of  such  stocks  or  funds,  or  upon  such  other  real 
and  sufficient  security  as  aforesaid,  and  to  alter  and  vary  the  same  as  they  should 
think  proper,  in  trust  to  pay  the  interest,  dividends  and  proceeds  thereof,  to  his 
kinsman,  Robert  Bathurst,  and  his  assigns,  during  his  natural  life;  and  after  his 
decease,  in  trust  by  sale  or  transfer  of  such  stocks,  funds  or  securities,  or  by  such 
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otlier  ways  and  means  as  misrlit  be  necessary,  to  raise  tlie  sum  of  i;2000,  and  pay 
same  to  and  amongst  the  children  of  the  said  Robert  Bathurst,  in  such  shares  and 
proportions,  manner  and  form  as  he  should  by  deed  or  writing  under  his  hand  and 
seal,  or  by  his  last  will  and  testament,  to  be  respectively  attested  by  two.  or  more 
credible  witnesses,  direct  or  apjaoint ;  and  for  want  or  in  default  of  sucii  appoint- 
ment, then  in  trust  to  pay  and  apply  the  same  to  and  amongst  such  children,  if  more 
than  one,  equally  [17]  share  and  share  alike;  and  if  but  one,  then  the  whole  to  such 
one  child. 

And  also,  if  there  should  hai)pen  to  l)e  no  such  issue  of  his  body  as  aforesaid,  the 
testator  gave  and  Ijequeatlied  to  his  cousin  germaii,  Mrs.  Henrietta  Mahuii,  otherwise 
Bathurst,  the  sum  of  £1000  for  her  sole  and  separate  use,  frc^  from  the  debts,  control 
or  intermeddling  of  her  husband. 

And  also,  in  case  of  no  such  issue  of  testator's  body  as  aforesaid,  testator  gave  and 
bequeathed    to   his   cousin,    Caroline    De    Crespigny,    otherwise    Bathurst,    wife    of 

De  Crespigny,  esq.,  son  of  the  late  Sir  Edward  De  Crespigny,  bart,  the  sum  of 

£1000  for  her  sole  and  separate  use,  free  from  the  debts,  control  or  intermeddling  of 
her  said  husband  ;  to.  his  cousin,  Tryphinia  Bathurst,  the  sum  of  £1000,  with  interest 
at  £6  per  cent,  by  tlie  year  until  paid  ;  to  his  kinsman,  Arthur  Magan,  the  sum  of 
£1000  :  then  followed  divers  other  pecuniary  legacies  of  different  amounts  to  various 
kinsmen  and  others. 

And  the  testator  by  his  w'ill  declared  that  the  legacies  to  his  sisters-in-law, 
Maria  Meredyth  and  Frances  O'Reilly  :  and  also  the  legacies  to  the  said  Francis 
Gore,  George  Frederick  Brooke  and  Richard  Steele  Hawkesworth,  should  in  any 
event,  be  raised  and  paid,  without  prejudice  however  to  the  charitable  bequest  therein- 
after mentioned  ;  but  tliat  the  several  other  legacies  thereby  bequeathed  in  manner 
aforesaid,  should  not  take  effect  or  be  paid  or  payable  unless  there  should  be  no  such 
issue  of  testator's  body  by  his  said  wife  living  at  the  time  of  his  decease  or  born  after- 
wards as  aforesaid  :  and  he  also  directed  tluit  all  the  legacies  therebj^  bequeathed 
should,  from  the  time  when  [18]  they  respectively  became  payable,  bear  interest  at  the 
rate  of  £5  per  centum  per  annum,  and  be  raised  and  paid  accordingly. 

And  he  gave  and  bequeathed  the  sum  of  £2000,  to  the  Rev.  Dr.  Murray,  Roman 
Catholic  Bishop  of  Dublin,  or,  in  case  of  his  decease,  to  his  succe»ssors  to  said 
bishoprick,  for  the  use  and  benefit  of  the  schools  for  the  education  of  the  ijoor  ol  the 
united  parishes  of  Sandyford  Glancullen  and  the  adjacent  parishes  in  the  county  of 
Dublin.  And  he  gave  and  bequeathed  to  his  said  wife,  Barbara  Castlecoote,  the  sum 
of  £2000,  which  he  directed  to  be  paid  to  her  in  any  event,  and  in  preference  to  all 
the  legacies  thereby  bequeathed,  except  tlie  aforesaid  cliaritable  bequest:  the  said 
legacy  to  his  wife  to  be  paid  to  her  with  interest  from  his  decease  at  the  rate  of  £5  per 
centum  per  annum.  And  he  also  gave  and  bequeathed  to  his  said  wife  Lady  Castle- 
coote, all  his  jewels,  plate,  china,  linen,  furniture,  books,  carriages,  horses,  carts, 
farming  utensils,  and  her  own  wearing  apparel  and  ornaments  of  her  person. 

And  the  testator  thereby  directed  that  his  funeral  and  administration  expenses 
and  charitable  bequests  be  paid  out  of  the  produce  of  his  personal  estate  :  and  after 
payment  thereof,  then  he  directed  the  residue  of  his  personal  estate  to  be  applied  in 
payment  of  his  debts,  and  the  several  other  legacies  which  should  take  effect  and 
become  payable  under  his  said  will.  And  in  case  his  personal  estate  should  be 
insufficient  for  that  purpose,  he  charged  the  estates,  lands  and  premises  comprised 
in  the  said  term  of  five  hundred  years,  with  the  payment  of  his  debts  and  of  the 
legacies  tliereinbefore  bequeathed,  except  and  to  the  exclusion  of  the  [19]  charitable 
bequests,  which  were  to  be  paid  out  of  his  personal  estate;  and  he  directed  the 
trustees  of  the  term  of  five  hundred  years  to  raise  the  same  pursuant  to  the  trusts 
vested  in  them  for  tliat  purpose;  and  subject  to  the  payment  of  such  debts  and 
legacies,  the  testator  gave  and  bequeathed  all  tlie  rest,  residue,  and  remainder  of  his 
personal  estate  and  effects  to  his  wife.  Barbara  Lady  Castlecoote,  for  her  own  us? 
and  benefit. 

The  te.stator  thereby  nouiinated,  constituted,  and  ap]iointed  .Tolin  Hawke'sworth. 
and  Ricliard  Steele  Hawkesworth,  executors  of  his  will. 

On  tlie  17th  of  Marcli,  1827,  a  biU  of  revivor  and  amendment  was  filed  In*  the 
Plaintiff  William  Le  Poer  Trench,  setting  forth  anjongst  other  things,  that  Hiiltim 
Smith  King  departed  this  life,  leaving  the  Plaintiff'  and  .Tohn  Sealy  Townsend,  his 
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co-triistees  in  the  will  of  Charles  Henry  Lord  Castlecoote  nadiied,  him  surviving  ; 
and  also  settin<r  forth  that  Eyre  Tilson  Lord  Castlecoote  shortly  after  the  filing  of  his 
further  answer,  and  before  any  further  proceediiifjjs  were  had  in-  the  cause,  that  is  to 
say.  on  or  alx)ut  the  L'-ttli  of  February,  1827,  departed  this  life,  leavinnf  Barbara  Lady 
Castlecoote,  his  widow,  hiui  survivintr,  without  haviiifi;  had  any  issue  ;  and  statinj; 
vliat  by  the  decease  of  Eyre  Tilson  Lord  Castlecoote,  whoi  was  the  lieir-at-law  and 
personal  representative  of  his  father  Charles  Henry  Lord  Castleconte,  the  suit  so 
instituted  by  the  Plaintiff  and  Hulton  Smith  Kinp:  became  abated  :  and  tlie  Plaintiff' 
by  his  biU  also  set  forth  the  will  of  Eyre  Tilson  Lord  Castlecoote. 

Tlie  bill  of  revivor  and  amendment,  prayed,  that  the  said  suit  and  all  proceeding's 
therein  had,  which  [20]  became  abated  by  tlie  diecease  of  Eyre  Tilson  Lord  Baron 
Castlecoote,  might  stand  revived  against  Eyrie  Coote,  as  the  heir-at-law,  and  John  ' 
Hawkesworth,  junior,  and  Richard  Steele  Hawkesworth,  as  the  personal  representa- 
tives of  Charles  Henry  Lord  Castlecoote,  and  Eyre  Tilson  Lord  Castlecoote,  respec- 
tively, and  be  in  the  same  plight  and  condition  as  the  same  were  in  at  the  time  of  the 
abatement  thereof  in  tlie  manner  aforesaid  ;  or  that  Eyre  Coote,  and  .John  Hawkes- 
woi-tli,  junior,  and  Richard  Steele  Hawkesworth,  might  shew  good  cause  to  the 
contrary,  and  that  the  Plaintiff'  might  have  the  tenefft  of  the  said  suit,  and  the 
proceedings  thereon  iuid  in  such  manner  as  the  Court  might  think  proper  ;  and  that 
Plaintiff'  might  have  all  and  singular  the  relief  prayed  by  the  original  bill  ;  and  that 
the  rights  of  all  parties  interested  in  the  execution  of  the  trusts  of  tlie  will  of  Charles 
Henry  Lord  Castlecoote,  might  be  ascertained  by  the  dtecree  of  the  Court ;  and  that 
in  tlie  event  of  the  personal  estate  of  Charles  Henry  Lord  Castlecoote,  applicable  under 
the  provisions  of  his  will,  to  the  payment  of  his  debts  and  legacies',  being  found 
insufficient  for  tliat  purpose,  and  in  case  it  should  so  become  necessary  for  tlie 
purposes  of  carrying  the  trusts  of  his  will  into  execution,  that  ai  sale  of  the  real  and 
freehold  estates,  or  a.  competent  part  thereof,  might  be  directed  for  the  pajmient  of 
such  debts  and  legacies,  as  the  personal  estate  should  be  found  insufficient  tO'  dis- 
charge; and  that  in  that  event  an  account  of  the  prior  incumbrance-^,  ujion  the  real 
and  freehold  estates,  and  all  the  necessary  accounts  might  he  directed  ;  and,  if 
necessary,  that  a  receiver  might  be  appointed  over  the  real  and  [21]  freehold  estates, 
to  collect  tlie  rents,  issues,  and  profits  thereof,  and  to  apply  the  sa.me  as  the  Court 
should  think  fit ;  and  tliat  Eyre  Tilson  Lord  Baron  Castlecoote  might  be  declared  to 
have  made  his  election  to  take  under  tlie  will  of  liis  father  Charles  Henry  Lord 
Castlecoote,  and  that  the  several  persons  deriving  under  Eyre  Tilson  Lord  Castlecoote 
might  be  decreed  to  give  effect  tO'  all  the  provisions  in  the'  will  of  Charles  Henry  Lord 
Castlecoote  contained,  so  far  as  they  are  compellable  so  to  do,  and  so  far  as  might  bs 
necessary  for  the  carrying  tlie  trusts  of  the  wiU  of  Charles  Henry  Lord  Baron  Castle- 
coote into  execution  ;  and  that  they  might  he  decreed  to  do  all  acts  necessary  for  that 
purpose;  and  in  the  event  of  its  being  found  expedient  with  a  view  to  the  due 
execution  of  the  trusts  of  the  will  of  Charles  Henry  Lord  Castlecoote,  that  the  trusts 
nf  the  will  of  Eyre  Tilson  Lord  Castlecoote  should  likewise  be  carried  into>  execution 
under  the  directions  of  the  Court ;  and  that  for  that  purpiose  an  account  of  the  real 
and  freehold  estates  of  Eyre  Tilson  Lord  Castlecoote,  and  of  the  debts,  legacies,  funeral 
and  testamentai-y  expenses,  and  all  other  necessary  accounts  might  be  directed  ;  and 
that  the  rights  of  all  parties  under  the  will  of  Eyre  Tilson  Lord  Castlecoote  might  be 
ascertained  ;  and  tJiat  the  estate  and  effects,  real  and  personal,  of  Eyre  Tilson  Lord 
Castlecoote  might  be  ascertained  ;  and  that  tlie  estate  and  effects,  real  and  personal, 
of  Eyre  Tilson  Lord  Castlecoote  might  he  applied  and  disposed  of  pursuant  to  tha 
directions  of  his  said  will,  in  the  discharge  of  his  debts,  legacies,  funeral  and  testa- 
mentary expenses  and  otherwise  as  the  Court  should  think  proper  ;  and  th.at  the  said 
Plaintiff's  [22]  bill  might  be  deemed  and  taken  as  an  original  bill  against  such  of  the 
said  Defendants  as  are  not  parties  tu  tlie  said  original  bill  ;  and  that  the  same  might  be 
taken  as  an  amended  bill,  or  such  otlier  liill  as  the  Court  should  think  fit,  against  sucii 
of  the  said  Defendants  as  were  parties  to  the  said  original  bill. 

On  the  25th  of  April.  182S.  Barbara  Baroness  Castlecoote  filed  lier  answer  to  the 
bill,  and  amongst  otlier  things  alleged  that  she  was  ready  and  willing,  that  the  will 
of  Eyre  Tilson  Lord  Castlecoote  should  be  carried  into  execution,  and  that  an  account 
might  be  taken  of  the  real  freehold  and  peisonal  property  of  Eyre  Tilson  Lord 
Castlecoote,  of  liis  debts,  legacies,  funeral  and  testamentary  expenses,  and  that  the 
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properties  of  Eyre  Tilsoii  Lord  Castlecoote  might  be  disposed  of  pursuant  to  the 
directions  of  liis  will,  and  that  the  rights  of  all  parties  niijrht  be  ascertained  and 
adjusted. 

In  tiie  month  of  June,  1S2!~!,  Barbara  Baroness  Castlecoote  intermarried  witli  the 
Defendant  the  Right  Honourable  Joseph  Leeson  Earl  of  Milltown,  upon  which, 
articles  of  agreement  bearing  date  the  28th  of  June,  1828,  were  entered  into  and 
made  l>etween  Joseph  Leeson  Earl  of  Milltown,  of  the  first  part  ;  the  Defendant  tlie 
Countess  of  Milltown,  by  her  then  title  of  Barbara  Baroness  Castlecoote  of  the  second 
part ;  and  John  Francis  Darcy,  Esq.  and  the  Right  Honourable  Baron  Cloncurry, 
of  the  third  part;  and  which  were  duly  executed. 

On  tlie  21st  of  November,  1828,  William  Le  Poer  Trench  amended  the  bill  of 
revivor  and  amendment,  and  made  John  Francis  Darcy  and  [23]  Baron  Cloncurry 
parties  thereto  ;  and,  the  cause  being  at  issue,  and  witnesses  having  been  examined 
on  behalf  of  Plaintiff,  and  nO'  witnesses  having  been  examined  on  behalf  of  the 
Defendants,  the  cause  came  on  to-  be  heard  before  the  Lord  High  Chancellor  of 
Irelamd,  on  the  1st  of  August,  1829,  when  his  Lordshiji  was  pleased  to  order,  adjudge 
and  decree  that  the  last  will  and  testament  of  Charles  Henry  Lord  Baron  Castlecoote, 
deceased,  in  the  pleadings  mentioned,  should  be  and  the  same  was  thereby  declared 
well  proved,  and  that  the  trusts  tliereof  should  be  carried  into  txecutioii  ;  and,  ac- 
cordingly, that  it  be  and  it  was  thereby  referred  to  William  Henn,  Esq.,  the  Master 
in  the  said  cause,  to  take  an  account  of  the  real  and  freehold  estates  and  chattels  real 
of  the  said  Charles  Henry  Baron  Castlecoote,  and  of  the  rents,  issues  and  profits 
since  liis  decease,  and  by  whom  received,  and  how  disposed  of,  and  of  all  incum- 
brances thereon  at  the  time  of  his  decease ;  and  also  to  take  an  account  of  the  personal 
estate  of  the  said  Charles  Henry  Baron  Castlecoote  (distinguisliing  the  trust  funds 
bequeathed  tO'  the  Plaintiff  and  his  co-trustees,  by  the  will  of  the  said  Charles  Henry 
Lord  Baron  Castlecoote,  from  the  residue  of  the  said  personal  estate)  into  whose 
hands  the  same  came  respectively,  and  how  applied  and  disposed  of ;  and  also'  to  take 
an  account  of  the  debts,  legacies,  funeral  and  testamentary  expenses  of  the  said 
Charles  Henry  Baron  Castlecoote,  and  whether  any  and  which  of  them  had  been 
paid  and  by  whom,  and  out  of  what  funds,  and  whether  any  and  which  of  them  still 
remained  outstanding;  and  to  take  an  account  of  the  leal  and  freehold  estates  and 
chattels  real  of  Eyre  Tilson  [24]  Lord  Baron  Castlecoote,  in  the  pleadings  also  named, 
and  of  the  rents,  issues  and  profits  thereof  since  his  decease,  into  whose  hands  the 
same  eame,  and  how  applied  and  disposed  of;  and  also  an  account  of  the  personal 
estate  of  the  said  Eyre  Tilson  Lord  Baron  Castlecoote,  by  whom  received  and  how 
disposed  of  ;  and  also  an  account  of  the  debts,  legacies,  funeral  and  testamentary 
expenses  of  tlie  said  Eyre  Tilson  Lord  Castlecoote,  and  of  all  incumbrances  affecting 
the  real  and  freehold  estates  at  the  time  of  his  decease;  and  also  to  enquire  and 
report  whether  tlie  said  Eyre  Tilson  Lord  Castlecoote  did  in  his  lifetime  make  his 
election  to  take  under  the  said  will  of  his  father  the  said  Charles  Henry  Lord  Castle- 
coote. 

Pursuant  to  the  decree,  the  Master  made  his  report,  bearing  date  tlie  1 1th  of  June, 
1833,  whereby  he  reported  the  amount  of  the  real  and  personal  estate,  and  the 
debts,  legacies,  and  funeral  expenses  of  Charles  Henry  Lord  Castlecoote  and  Eyre 
Tilson  Lord  Castlecoote. 

The  cause  came  on  to  be  heard  upon  the  report  on  tlie  20th  of  June,  1833,  when 
the  Lord  Chancellor  decreed,  tliat  it  be  referred  to  William  Henn.  Esquire,  one  of 
the  Masters  of  the  Court,  to  report  the  value  of  the  life  interest  of  the  Defendant, 
Eyre  Coote,  in  the  trust  funds,  devised  and  bequeathed  by  Cliarles  Henry  Lord  Baron 
Castlecoote  and  Eyre  Tilson  Lord  Baron  Castlecoote,  applicable  to  the  payment  of 
their  debts,  legacies,  funeral  and  testamentary  expenses  respectively,  and  to  report 
the  priorities  of  the  several  demands  comprised  in  the  report,  bearing  date  the  11th 
of  June,  1833. 

[25]  On  the  31st  of  May,  1834,  the  Master  made  his  report. 

Shortly  after  the  report  had  been  made,  and  before  the  same  was  confirmed,  the 
Defendant  Eyre  Coote,  the  heir-at-law  of  Eyre  Tilson  Baron  Castlecoote,  died,  arid 
thereupon  a  bill  of  revivor  and  supplement  was  filed  on  the  28th  of  October,  1834, 
wherein  the  Honourable  William  Le  Poer  Trencli  was  Plaintifi',  and  Eyre  Coote,  a 
minor,  (the  son  of  the  said  Evre  Coote.  deceased.)  and   Elizabeth   Rosetta  Massey 
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Coote,  John  Kielly,  and  the  Rev.  William  Johnston  Yonge,  executors  of  Eyre  Coote 
deceased,  were  Defendants,  by  which  it  was  prayed  that  Eyre  Coote,  as  remainder- 
man in  tail,  and  Elizabeth  Rosetta  Massey  Coote  and  William  Johnston  Yonge,  as 
personal  representatives  of  Eyre  Coote,  might  shew  cause  why  tlie  Plaintiff  was  not 
entitled  to  the  benefit  of  the  said  suit,  and  the  jiroccedings  had  thereon  as  against 
them  respectively  :  and  that  the  Plaintiff  might  have  the  benefit  thereof,  and  might 
have  the  same  relief  against  the  said  Eyre  Coote,  Elizabetli  Rosetta  Massey  Coote, 
John  Kidly  and  William  Johnston  Yonge,  as  upon  the  original  bill,  and  the  said 
amended  bill  and  bill  of  revivor,  he  was  entitled  to  against  the  Defendants  thereto 
respectively;  and  that  the  said  decree  or  decretal  orders,  bearing  date  the  1st  of 
August,  1829,  and  the  20th  of  June,  18;53,  might  be  performed  and  carried  into 
execution  against  tlie  said  Eyre  Coote,  Elizabeth  Rosetta  Massey  Coote,  John  Kielly 
and  William  Johnston  Yonge;  and  in  addition  to  the  aforesaid  reliei",  in  case  nib 
Lordship  should  seem  fit  so  to  do,  that  it  might  be  referred  to  William  Henn,  esquire, 
the  Master  in  the  said  cause,  to  inquire  and  report  whether  it  would  be  [26]  for  the 
benefit  of  the  said  Eyre  Coote  (he  being  an  infant),  that  the  accounts  and  other  pro- 
ceedings taken  in  this  cause,  in  the  interval  between  his  coming  m  esse  and  the 
present  time,  should  stand  and  be  decreed  binding  on  him,  and,  if  so,  that  he  might 
be  declared  accordingly  bound  thereby,  or  whether  it  would  be  more  for  his  benefit 
tliat  such  accounts,  and  other  proceedings,  should  be  taken  over  again  as  against 
liim. 

The  original  and  supplemental  causes  having  been  set  down  for  hearing,  the  same 
came  on  to  be  heard  on  the  Kith  of  February,  1835,  when  the  Lord  Chancellor  decreed, 
that  it  be  referred  to  the  Master  to  inquire  and  report  if  it  would  be  for  the  benefit 
of  the  minor,  Eyre  Coote,  that  the  proceedings  had  and  taken  in  the  original  cause 
since  the  said  minor  came  im  esse,  or  any  and  which  of  tliem  should  be  adopted  on 
his  behalf,  or  whether  it  would  be  necessary  for  his  benefit  that  the  several  accounts 
and  otlier  proceedings,  or  any  and  which  of  tliem  should  be  had  and  taken  as  against 
him  ;  and  tliat  the^  Master  should  specially  state  the  circumstances  ujion  which  he 
should  decide. 

Upon  the  Btli  of  May,  1835,  the  Master  made  his  report,  and  found  that  the  said 
accounts  so  taken  should  be  adopted  ;  and  that  it  would  not  be  for  the  benefit  of  the 
said  minor  that  the  accounts  should  be  taken  over  again. 

Thereupon  the  cause  came  on  to  be  heard  on  the  16th  and  17tJi  of  June,  1835, 
before  the  Lord  Chancellor,  who  decreed,  that  the  Plaintiff  should  be  entitled  to  the 
benefit  of  tlie  former  proceedings  and  decrees  against  the  Defendant  Eyre  Coote  (the 
minor),  and  that  the  said  Defendant  was  bound  thereby.  And  bis  Lordship  further 
de-[27]-clared  that  Eyre  Tilson  Lord  Castlecoote,  in  his  lifetime,  made  h.is  election  to 
take  under  the  will  of  his  fatlier  Charles  Henry  Lord  Castlecoote,  the  estates  thereby 
devised  to  him,  and  that  he  was  bo'und  to  give  effect  to  the  provisions  of  the  said  will. 
(Then  various  directions  were  made  pursuant  to  this  declaration  and  decree.) 

And  it  was  referred  to  tlie  Master  to  inquire  and  rejsort  whether  there  were  any 
and  what  charges  and  incumbrances  then  subsisting,  which  at  the  time  of  tlie  decease 
of  the  said  Eyre  Tilson  Lord  Castlecoote  affected  tlie  several  chattels  real  by  the  said 
report  found  to  have  belonged  tO'  the  said  Charles  Henry  Lord  Castlecoote,  at  tbe 
time  of  his  decease,  and  the  sum  due  thereon  respectively  for  principal,  interests,  and 
costs  ;  and  that  a  sale  of  the  chattel  interests  should  be  made,  and  that  the  proceeds 
of  such  sale  should  be  applied  in  payment  of  such  charges  and  incumbrances  (if  any), 
and  that  the  residue  thereof,  together  with  tlie  other  funds  in  the  said  report  men- 
tioned, being  the  personal  estate  of  the  said  Eyre  Tilson  Lord  Castlecoote  at  the  time 
of  his  decease,  was  applicable  tO'  tlie  payment  of  his  debts  and  legacies  according  to  the 
l)riorities  found  by  the  said  report,  and  of  the  costs  of  tlie  several  parties  therein- 
after mentioned.  And  that  the  said  John  Smith  Furlong,  surviving  trustee  in  the 
will  of  the  said  EjTe  Tilson  Lord  Castlecoote,  should  be  entitled  to  his  costs  in  the 
suit  out  of  the  said  funds  in  the  first  instance.  And  in  the  next  place  that  the  said 
funds  should  be  applied  in  payment  of  the  debts  and  legacies  of  the  said  Eyre  Tilson 
Lord  Castlecoote,  together  with  the  costs  in  the  said  suit  of  such  of  the  said  creditors 
and  legatees  as  were  De-[28]-fendants  therein,  according  to  the  priorities  found  by 
the  said  report :  and  in  the  event  of  the  said  several  funds  (after  payment  of  the 
deiiiands  and  costs  of  the  creditors,  and  the  several  legatees  of  the  said  Evre  Tilson 
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Lord  Ciistlecoote.  who.  by  tlie  said  report,  are  found  to  be  entitled  to  (iriority  in 
relation  to  each  other,)  beinj;:  insufficient  for  the  payment  of  tiie  several  lejratees, 
whose  demands  are,  by  the  said  report,  found  to  have  no  jjriority  in  relation  to  each 
other,  togetlier  with  their  costs  in  this  suit,  tliat  the  costs  of  the  said  several  lastr 
mentioned  Icfratees  in  the  said  suit  should  bej  paid  thereout,  so  far  as  the  same  should 
extend.  And  it  was  further  decreed,  that  the  said  several  last-mentioned  legatees 
should  abate  rateably  the  amount  of  their  demands  on  foot  of  their  iefracies.  And 
his  Lordship  decreed  that  the  balance  which  should  remain  due  to  them  respectively 
for  principal,  interest,  and  costs  (after  tlje  said  several  funds  should  be  applied  as 
aforesaid),  was  well  charged  on  the  lands  and  premises  comprised  in  the  term  of 
500  years,  created  by  the  will  of  tlie  said  Eyre  Tilson  Lord  Castlecoote  :  but  that  the 
]irincipal  sums  which  should  so  remain  due,  and  such  portion  of  the  costs  aforesaid  (if 
any),  as  should  not  have  been  paid  out  of  the  said  personal  estate,  should  not  be  raised 
or  paid  until  after  the  decease  of  the  Defendant  the  Countess  of  Milltown. 

And  his  Lordship  was  further  pleased  to  decree,  that  the  said  principal  sums 
which  should  so  remain  due,  and  such  portion  of  tlie  said  costs  (if  any)  as  should  not 
have  been  paid  as  aforesaid,  be  raised  by  a  sale  oi  tlie  said  lands  and  premises,  or 
a  competent  part  thereof,  for  the  re-sidue  of  the  said  term  of  500  yeais,  upon  the 
decease  of  the  said  Defend-[29]-ant  the  Countess  of  Milltown.  and  be  paid  to  the 
said  legatees  accordingly. 

And  his  Lordship  decreed  that  in  the  mean  time,  and  during  the  life  of  the  said 
Countess  of  Milltown,  the  interest  on  the  said  principal  sums  were  well  charged  on 
the  said  lands  and  premises  comprised  in  the  said  term  of  500  years,  and  should  be 
paid  out  of  the  rents,  issues,  and  profits  thereof,  during  the  life  of  the  said  Countess 
■jf  Milltown. 

And  his  Lordship  decreed  that  the  Master  should  proceed  forthwith  to  allocate  the 
personal  estates  of  the  said  Charles  Henry  and  Eyre  Tilson  Lords  Castlecoote,  so  far 
as  the  same  consisted  of  funds  at  present  available,  and  so  far  as  such  funds  should 
extend  among  the  several  persons  entitled  thereto,  according  to  the  rights  as  thereby 
declared;  and  that  all  parties  should  be  at  liberty  to  apply  from  time  to  time  as 
they  might  be  advised. 

The  appeal  was  against  the  decree  of  tlie  17th  of  June,  1835,  so  far  as  the  same 
directs  that  the  interest  on  the  unpaid  legacies  of  Eyre  Tilson  Lord  Castlec'oote  should 
be  paid  during  the  life  of  the  Appellant  the  Countess  of  Milltown,  out  of  the  rents, 
issues,  and  profits  of  the  lands  and  premises  devised  by  the  will  to  her. 

For  the  Appellants,  Mr.  Pemberton  and  Mr.  Lynch. 

The  effect  of  this  will  is,  tliat  the  legacies  with  respect. to  which  no  time  of  pay- 
ment is  fixed,  as  far  as  there  is  personal  estate  applicable,  would  become  payable  at 
the  end  of  twelve  months  from  the  death  of  the  testator.  A  suit  in  which  this  appeal 
has  been  brought  was  instituted  for  the  [30]  administration  of  the  estates  of  Charles 
Henry  Lord  Castlecoote  and  Eyre  Lord  Castlecoote,  and  in  the  course  of  those  pro- 
ceedings it  has  been  ascertained  that  there  is  a  surplus  of  the  estate  of  Charles  Henry 
Lord  Castlecoote,  forming  a  part  of  the  fund  of  his  son  Eyre  Lord  Ca.stlecoote.  and 
that  the  personal  estate  of  Eyre  Lord  Castlecoote  is  sufficient  for  the  payment  of  all 
his  debts,  and  also  for  the  payment  of  certain  legacies  which,  subject  to  the  decree  of 
the  Court,  entirely  in  accordance  with  the  intention  of  the  testator,  and  of  which  no 
complaint  has  been  made,  are  declared  to  have  priority  over  all  others.  These  were 
the  tw'o  first  legacies  payable  at  all  events, — the  charitaUe  legacies,  the  bequest  to 
Lady  Castlecoote,  and  the  legacies  to  Mr.  Gore,  Mr.  Brooke,  and  Mr.  Hawkesworth. 
There  remains  sufficient  for  payment  of  the  whole  of  those  legacies,  but  not  for  the 
payment  of  the  other  legacies  ;  the  consequence  of  which  is,  that  the  deficiency  of  the 
personal  estate  for  the  payment  of  the  other  legacies  is  admitted  to  Ije  a  charge  on 
the  real  estate.  With  respect  to  these  legacies  they  stand  tlius, — they  are  charged  upon 
the  term  of  500  years,  subject  to  such  trusts  as  attach  upon  tliat  term.  Lady  Castle- 
coote, who  has  intermarried  with  Lord  Milltown,  is  tenant  for  life  of  the  lands,  etc., 
subject  to  that  term ;  it  has  been  so  decided  in  the  Court  of  Ireland  ;  and  it  is  clear, 
that  these  legacies  are  not  to  be  raised  until  the  death  of  Lady  Milltown.  On  the 
other  hand  it  has  been  declared,  and  it  is  against  that  part  of  the  order  of  the  Court 
below,  this  appeal  is  brought ;  that,  during  the  life  of  Lady  MiUtown,  interest  is  to 
he  raised  upon  those  legacies  out  of  the  rents,  issues,  and  profits  of  the  premises  so 
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devised,  and  [31]  the  important  question  your  Lordsliips  are  now  called  upon  to 
decide  is  this, — not  simply  whether  interest  is  or  is  not  payable,  but  whether,  if 
interest  be  payable  upon  those  legacies,  that  interest  is  to  be  raised  out  of  the  rever- 
sionary term,  or  whether  it  is  to  be  raised  during  the  life  of  Lady  Milltown  out  of 
her  life  estate. 

The  first  question  is  whether,  with  respect  to  that  portion  of  these  legacies  which 
is  to  be  raised  out  of  the  real  estates,  any  interest  is  payable  at  all  during  the  life 
of  Lady  Milltown.  The  rules  upon  this  subject  are  familiar  to  your  Lordships. 
Interest  is  payable  for  delay  of  payment  and,  therefore,  it  never  becomes  due  until 
the  period  of  payment  arrives,  and  until  that  payment  is  delayed.  The  case  of 
children  and  those  who  take  under  the  will  of  persons  placed  in  the  situation  of 
parents  is  an  exception  to  the  rule.  At  what  period  then,  in  this  case,  ai-e  these 
legacies  payable,  so  far  as  applies  to  the  real  estates?  The  decree  declaring  that  both 
the  terms  "of  the  will  and  the  intention  of  the  testator  have  expressed  that  these 
legacies  shall  not  be  raised  until  after  the  death  of  Lady  Milltown.  Is  there  not  some 
inconsistency,  if  the  legacies  themselves  are  not  payable  until  after  a  given  event, 
in  holding  that  the  intention  can  be  to  give  interest  upon  those  legacies  in  the  mean 
time/  It  may  be  said,  in  this  case,  the  legacies  are  payable  out  of  the  personal 
estate  :  that  they  are  payable  therefore,  and  bearing  interest  at  the  expiration  of 
twelve  months  from  the  death.  This  is  perfectly  true  as  far  as  the  personal  estate 
is  concerned,  and  if  we  were  dealing  with  the  personal  estate  there  could  be  no  ques- 
tion upon  the  subject ;  but  it  does  not  follow,  that  wdien  the  real  estate  is  cliarged 
[32]  with  the  payment  of  any  deficiency  of  the  personal  estate  therefore  the  same 
principles  applv  to  that  auxiliary  fund. 

The  rule  first  established  in'The  Duke  of  Cliandos  v.  Talhot  (2  P.  W.  601),  and 
which  has  since  been  adhered  to,  is  that  in  the  case  of  a  legacy  payable  at  twenty-one, 
charged  upon  the  personal  estate,  and  supposing  the  personal  estate  should  be  insuffi- 
cient, on  the  real  estate,  (the  personal  estate  being  sufficient  for  a  part  but  not  for 
the  whole),  if  the  legatee  dies  before  twenty-one  ;  as  far  as  there  is  personal  estate  he 
takes  the  benefit  of  the  gift,  for  the  legacy  does  not  lapse  before  the  period  fixed  for 
the  payment ;  but  as  far  as  respects  the  real  estate  the  legacy  fails  entirely,  and  it 
does  not  follow  because  the  real  estate  is  the  auxiliary  fund,  that  therefore  it  is  sub- 
ject to  the  same  rules  which  apply  to  the  primary  fund.     In  this  case,  therefore,  it 
is  not  to  be  contended  that  interest  shall  be  payable  out  of  the  real  estate  because 
the  legacies,  as  they  respect  the  personal  estate,  are  payable  at  the  death  of  the  testa- 
tor.    As  far  as  respects  the  personal  estate,  they  might  be  payable  at  his  death: 
there  may  be,  as  far  as  respects  the  personal  estate,  a  delay  of  payment,  and,  upon 
that  ground,  interest  would  be  payable  u])on  those  sums.     But  how,  as  regards  the 
real  estate,  can  this  be  said  to  have  been  subjected  to  any  delay  of  payment,  since, 
by  the  express  terms  of  the  will,  the  legacies  are  not  to  be  raised  and  not  to  be  paid 
until  after  the  death  of  Lady  Milltown?  even,  supposing  interest  is  payable,  can  it 
be  raised  except  according  to  the  directions  of  the  testator's  will  for  that  purpose? 
How  has  he  directed  that  interest  to  be  raised?     [33]  He  has  charged  those  legacies, 
it  is  true,  upon  the  estates  ;  but  how?     By  directing  the  trustees  to  raise  the  amount 
of  them  after  the  death  of  Lady  Castlecoote.     If,  on  other  principles,  your  Lordships 
should  be  of  opinion  that  interest  would  be  payable  from  the  death  of  Lord  Castle- 
coote, it  is  not  contended  that  the  postponement  will  defeat  the  legatees  of  the  pay- 
ment of  this  interest.       It  has  been  laid  down  by  Lord  Hardwicke,  and  afterwards 
by  Lord  Thurlow  (but  it  was  supposed  erroneously),  that  if  a  man  gave  a  legacy  out 
of  a  reversionary  fund,  that  shewed  that  no  interest  was  payable  in  the  mean  time. 
F?ut  the  principle  applicable  to  the  case  is  this, — if  the  interest  is  payable  at  alt  it  is 
to  be  raised  by  the  trustees  as  they  are  directed  to  raise  it,  namely,  out  of  the  estate, 
after  the  death  of  Lady  Milltown.     In  this  will,  where  you  find  that  with  respect  to 
tJie  interest  upon  those  legacies  given  to  the  children,  the  testator,  considering  they 
uiust  not  be  left  without  provision,  has  directed  the  interest  to  be  raised,  durini^  the 
lifetime  of  Lady  Castlecoote,  though  he  has  postponed  the  payment  of  the  legacy  as 
to  her,  can  there  be  any  doubt  of  the  intention  of  the  testator? 

In  cases  on  this  point,  which  have  come  into  controversy  in  the'Courts,  the  question 
has  been,  whether  if  legacies  are  chargeable  on  a  reversionary  fund  you  can  raise 
them   out   of   an3rthing  but   the   reversionary   fund.      But   the    precise  question    is 
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whether  you  can  infer,  from  the  tircumstance  of  their  being  cliarged  on  the  rever- 
sionary fund,  that  they  were  to  take  effect  before  tlie  reversionarj-  fund  came  into 
posbession.  The  great  case  is  [34]  VodringtonY.  Lord  Foley  (6  Vesey,  p.  .'iTG),  in  wliich 
Lord  Eldon  refers  to  the  rule  as  Laid  down  by  Lord  Cowper,  thus,  "  That  though  a 
term  is  limited  in  remainder,  to  commence  after  the  death  of  the  father,  yet  if  the 
trust  is  to  raise  a  portion,  payable  at  the  age  of  eighteen  or  day  of  marriage,  without 
question  the  daughter  shall  not  wait  the  death  of  her  father,  but,  at  the  age  of  eighteen 
or  marriage,  may  compel  a  sale  of  the  term.  So  it  is  if  the  trust  of  a  term  for  raising 
daughters'  portions  be  limited  to  take  effect  in  case  the  father  dies  without  issue 
male  by  his  wife,  and  the  wife  die  without  issue  male,  leaving  a  daughter,  in  such 
case  the  term  is  saleable  in  the  life  of  the  father."  Then  as  to  the  supposed  rule, 
that  the  Court  has  leant  strongly  against  directing  the  payment  of  a  legacy  out  of 
the  reversionary  interest,  because  it  was  prejudicial  to  the  reversioner,  and  that  the 
judges  have  held  that  there  must  be  strong  circumstances  to  induce  them  to  decide 
that  the  portion  was  intended  to  be  raised  until  the  reversion  vested  in  possession. 
Lord  Eldon  says,  he  disapproves  of  that  construction  ;  he  holds  that  the  intention 
must  be  found  to  decide  that  it  is  to  be  postponed,  and  that  the  Court  is  to  hold  an 
equal  mind,  as  he  terms  it ;  that  it  is  not  because  it  is  a  reversionary  fund  that  the 
payment  is  to  be  postponed,  and  that  the  inheritance  must  suffer  the  inconvenience. 

There  are  many  cases  in  which,  where  a  legacy  has  been  charged  on  a  reversion, 
and  it  is  to  be  paid  at  once,  it  is  raised  out  of  the  reversion  :  Bavies  v.  Bevvies  (Daniel's 
Rep.  p.  84),  Freeman-  v.  Simjfsoii  (6  Sim.  p.  73),  and  [35]  other  cases.  There  is  no 
doubt  you  may  raise  a  charge  out  of  a  reversionary  interest  as  well  as  out  of  a  present 
interest. 

But  it  is  said,  that  this  is  not  a  reversionary  term,  and  that  no  doubt  was  the 

principal  distinction  relied  upon  by  the  Court  below  in  the  decision  of  this  case, 

that  this  was  not  a  reversionary  fund,  but  a  fund  created  antecedent  to  the  life  estate. 

Lord  Plunkett :    The  counsel  is  very  right ;  I  have  no  note  of  the  bearing,  but  that 

was  the  principal  point  on  which  the  case  was  decided. 

For  the  Appellants:  Then  we  must  see  whether,  as  far  as  the  trusts  of  that  term 
are  concerned,  this  was  a  reversionary  or  a  present  term.  It  may  be  presumed  tliat 
this  decision  would  have  been  different,  supposing  this  testamentary  settlement  had 
been  drawn  in  the  ordinai-y  form  in  which  conveyances  are  drawn.  If  there  had 
been  a  term  for  ninety-nine  years  to  secure  jointures,  and  subject  to  that  to  raise 
portions  for  younger  children,  and  in  the  case  of  no  children  at  the  death  of  the 
testator  to  a  tenant  for  life,  subject  to  that  term  of  ninety-nine  years  for  trustees  to 
raise  those  legacies,  it  would  then  clearly  have  been  a  reversionary  fund  ;  and  in  that 
case,  consistently  with  the  authorities,  there  could  be  no  doubt  the  legacies  could  not 
be  raised  before  the  event.  When  we  are  dealing  with  this  term,  which  is  a  mere 
creature  of  equity,  it  is  not  to  be  considered  as  if  it  had  been  the  imaginary  case  I 
have  put.  This  term  of  years  was  to  take  effect  from  the  death  of  the  testator,  because 
one  of  the  trusts  of  that  term  required  it  should  be  prior  to  aU  other  interests,  since 
the  testator  contemplated  that  he  might  leave  a  child.  The  estate  would  be  subject 
then  [36]  to  what?  To  the  payment  of  £2000  a  year  to  Lady  Castlecoote.  It  was 
necessary,  therefore,  to  interpose  the  term  in  this  settlement  prior  to  the  first  estate 
of  freehold,  and  therefore  it  was  of  necessity  that  the  term  should  be  divided  :  the 
testator  might  have  given  it  to  trustees  for  ninety-nine  years  to  support  the  jointure, 
instead  of  giving  a  term  of  ninety-nine  years,  with  remainder  to  Lady  Castlecoote 
for  life,  in  the  event  which  happened,  with  remainder  to  the  trustees  for  another 
term  to  raise  those  charges.  Wliat  is  it  the  testator  has  done?  He  has  declared 
trusts  which,  to  a  certain  extent,  exhaust  the  interest  in  that  term,  and  subject  to 
those  trusts,  to  the  extent  to  which  they  do  not  exhaust  the  interests,  that  term  is  to 
attend  the  inheritance.  To  the  extent,  therefore,  in  which  no  trusts  are  declared  of 
that  term,  the  owner  of  the  freehold  is  entitled.  Now  to  what  extent  do  the  trusts 
declared  of  this  term  exhaust  the  interest?  In  the  event  which  has  occurred  it  has 
become  unnecessary  to  resort  to  the  term  during  the  life  of  Lady  Castlecoote:  her 
interest  does  not  require  the  production  or  application  of  that  term  ;  but  trusts  are 
declared  of  that  term  during  the  life  of  Lady  Castlecoote.  Is  there  a  trust  declared 
during  the  life  of  Lady  Castlecoote,  except  the  trust  for  the  security  of  her  annuity 
in  an  event  which  never  happened — a  trust  to  secure  charges  for  younger  children — 
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a  charge  which  nevei;  hapiieued  /  What  is  the  other  trust  which  attaches  to  that 
termi  "Pirst,  to  raise  those  charges  which  by  the  will  are  thrown  upon  the  term,  but 
which  by  the  same  will  it  is  declared  are  not  to  be  raised  until  her  death. 

This"  must  be  considered  in  equity  as  if  it  were  [37]  a  term  of  ninety-nine  years 
to  raise  the  jointure,  with  remainder  to  Lady  Castlecoot©  for  life:  aUhough  legally 
the  term  exists,  the  right  will  attach  only  on  the  death  of  Lady  Castlecoote ;  and 
therefore  these  legacies  cannot  be  raised  either  as  to  principal  or  interest  during  her 
life.  On  these  two  grounds  this  decree  ought  to  be  reversed, — first,  that  inasmuch 
as  this  is  a  payment  out  of  the  real  estate,  and  that  payment  not  to  be  made  until 
after  the  death  of  Lady  Castlecoote,  no  interest  can  be  payable  to  the  legatees; 
secondly,  that  if  any  interest  is  payable  to  the  legatees,  that,  like  the  principal,  must 
be  raised  when  the  individual  will  come  into  possession  of  the  fund,  and  when  the 
fund  on  which  that  interest  will  be  payable  shall  come  to  be  raised. 

Prowse  V.  Abingdon,  1  Atk.  i:9>^.',  Crick ett  v.  Dolhy,  3  Ves.  10. ;  Raven  v.  Waite, 
1  Swan.  553. ;  Beckfonl  v.  Tobin,  1  Ves.  sen.  310.  ;  Lowndes  v.  Lowndes,  15  Ves.  301. ; 
Stanley  v.  Stanley,  1  Atk.  549.  ;  Brome  v.  Berkley,  2  P.  W.  484.;  Hall  v.  Carter,  6 
B.  P.  C.  108.  2  Atk.  355. 

For  the  Respondents,  Mr.  Knight  and  Mr.  Tinney. 

There  are  two  great  rules  to  be  applied  in  construing  wills  :  first,  that  when  the 
sense  is  doubtful,  or  technical  words  are  untechnically  applied,  the  intention  of  the 
ti.irtator  should  be  sought  by  the  aid  of  common  sense,  and  according  to  the  most  pro- 
bable meaning  ;  secondly,  that  all  the  events  contemplated  by  the  will  should  be  con- 
sidered and  weighed  in  deciding  upon  the  intent,  not  the  single  event  which  has 
happened  out  of  many  which  have  failed. 

[38]  In  this  case  it  might  have  happened  that  children  of  the  testator  might  have 
been  born  and  survived  him,  in  which  event  the  wife  had  £2000  a-year  ;  and  although 
the  will  directs,  that  the  portions  of  younger  children  shall  not  be  raised  until  after 
the  death  of  the  wife,  it  would  have  been  plainly  contrary  to  the  intent  that  interest 
upon  them  should  not  be  paid  out  of  the  estate  during  the  life  of  the  widow. 

The  words  "  after  the  death  of  the  wife  "  in  the  clause  for  raising  the  legacies, 
are  inserted  probably  by  mistake  of  the  copying  clerk,  as  in  L<Jungston  v.  Langston 
(8  Bligh,  N.  S.  167) :  by  a  similar  mistake  the  word  "  first  "  (of  the  sons)  was  omitted, 
and  that  mistake  was  rectified  by  comparison  with  other  parts  of  the  will.  So  here 
it  would  be  useless  to  postpone  the  debts  and  legacies  if  they  were  not  to  bear  interest 
until  after  the  death  of  the  wife.  As  in  the  case  of  Langston  it  was  not  adjudged 
that  the  word  could  be  supplied,  so  here  we  do  not  contend  that  the  clause  can  be 
expunged  ;  but  that  the  inconsistency  or  absurdity  of  the  provision  is  a  ground  for 
comparing  and  considering  the  whole  context  and  scheme  of  t)he  will  to  find  the 
intent  of  the  testator.  If  there  had  been  issue  of  the  marriage  this  would  have  been 
clear  :  the  wife  would  then  have  had  a  fixed  annuity,  and  no  benefit  would  have  ac- 
crued to  her  from  postponing  the  payment  of  interest  or  raising  the  fund,  but  on 
the  contrary,  much  prejudice  ;  and  the  intent  of  the  provision  seems  to  apply  equally 
to  the  event  of  his  death  without  issue.  It  is  to  be  observed,  that  in  the  clause 
directing  the  trustees  to  raise  the  legacies  after  the  [39]  death  of  the  wife,  the  word 
■'  interest "  does  not  occur,  and  in  the  event  of  there  having  been  issue,  she  would 
have  suffered  great  inconvenience  for  w-ant  of  maintenance  for  her  younger  children, 
if  this  clause  were  construed  to  exclude  the  payment  of  interest  during  her  life.  This 
is  a  will  not  framed  according  to  the  ordinary  forms  of  conveyancing.  It  is  usual 
to  exhaust  the  limitations  before  the  trusts  of  the  term  are  declared.  Here  the  order 
is  reversed.  Suppose  there  had  been  issue  and  a  succession  of  infant  tenants  in  tail, 
would  the  payment  of  interest  have  been  susjjended  during  the  whole  period'?  This 
would  have  operated  as  a  heavy  charge  on  the  reversion  and  no  benefit  to  the  wife. 

As  to  some  of  the  legacies,  they  are  expressly  given  with  interest,  and  in  any 
event,  issue  or  no  issue  ;  and  the  charge  on  the  real  estate  for  intei-est  upon  the 
legacies  cannot  be  construed  to  apply  to  some  of  them  and  not  to  others.  No  time 
is  limited  in  the  body  of  the  gift  for  the  payment  of  any  of  the  legacies  in  particidar, 
and  tlierefore  different  rules  cannot  be  applied  to  them. 

Again,  there  is  no  trust  declared  as  to  the  debts  in  the  gift  of  the  term  ;  yet  the 
testator  afterwards  says  the  trustees  are  to  apply  the  term  equally  to  raise  the  debts 
■and  legacies  so  far  as  the  personal  estate  is  deficient,  and  according  to  trusts  which 
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he  erroneously  supposes  to  be  declared.  How  then  is  any  distinction  to  be  made 
between  debts"  and  legacies?  It  is  aduiitted,  that  the  debts  must  bear  interest  from 
the  death  of  the  testator  and  during  the  life  of  the  wife.  It  is  admitted  also,  that  the 
legacies  from  that  time  bear  interest,  so  far  as  the  personal  estate  is  applicable. 

[40]  By  the  accounts  stated  in  the  Master's  Report,  it  appears  that  if  there  had 
been  issue  of  the  marriage,  the  rents  of  the  estate  would  have  been  sufficient  to  pro- 
vide interest  upon  the  portions  of  younger  children  as  well  as  to  pay  the  annuity  of 
the  wife.  In  that  event  the  immediate  payment  of  interest  upon  the  portions  would 
have  been  beneficial  to  the  wife.  Wliy  should  the  testator  be  supposed  in  the  other 
event  contemplated  to  have  had  a  different  intent  which  he  has  not  expressed? — the 
words  operating  as  a  postponement,  as  it  is  argued,  applying  to  the  one  event  as  well 
as  to  the  other.  To  fix  a  running  interest  upon  the  estate  of  the  reversioner  would 
at  least  be  burdensomei ;  it  might  be  destructive  of  his  estate,  if  the  e®tat«  of  the  tenant 
for  life  were  of  long  duration  :  it  is  unusual,  and  will  not  be  imputed  to  a  testator 
without  a  clear  intention.  The  wife  might  outlive  many  of  the  legatees,  who  in  that 
case  would  have  no  personal  benefit  of  the  gift. 

It  is  argued,  that  interest  is  given  for  delay  of  payment,  which  is  true  as  a  general 
proposition,  but  is  hardly  applicable  to  legacies  upon  which  interest  is  so  frequently 
provided,  until  the  legacy  itself  becomes  payable.  The  case  of  Li/ddnn  v.  Lyddon. 
(14  Ves.  558)  is  an  instance  and  authority. 

The  rule  that  a  legacy  shall  not  be  raised  in  such  a  case,  so  far  as  real  estate  is 
concerned,  does  not  apply  to  the  question  of  the  payment  of  interest.  The  legacies 
as  to  different  funds  may  vest  at  diflferent  times.  The  allowance  of  interest  is  upon 
a  supposed  intent  which  must  be  the  same  as  to  both  funds,  and  here  the  term  is  not 
reversionary,  but  in  possession.  How  can  a  reversionary  interest  be  [41]  carved 
out  of  the  term?  Upon  a  mortgage  of  the  term  to  raise  the  sum  immediately,  the 
legal  estate  must  be  assigned  to  the  mortgagees. 

The  rules  applicable  to  reversionary  terms  have  nothing  to  do  with  this  case.  In 
tliose  cases  the  life  estate  precedes  the  term,  and  cannot  be  aft'ected  by  it.  That  is  the 
effect  of  Cndringfon  v.  Lord  Foley  [6  Yes.  376].  This  is  in  no  sense  a  reversionary 
term;  but  tlie  trustees  have  a  legal  estate  in  it,  and  an  immediate  interest  and  con- 
trol over  it — the  very  case  put  by  Sir  W.  Grant  in  Lyd-don.  v.  Lyddon  [14  Ves.  558]. 

The  Lord  Chancellor  (1.3tli  March,  1837):  In  tliis  case  tlie  point  which  was  the 
subject  of  appeal  was  that  paift,  of  the  decree  of  the  Court  of  Chancery  in.  Ireland, 
which  directed  that  the  interest  which  should  accrue  upon  tlie  unpaid  legacies  of 
Eyre  Tilson  Lord  Castlecoote,  should  be  paid  during  the  life  of  tlie  Appellant  the 
Countess  of  Milltown,  out  of  the  rents,  issues,  and  profits  of  the  lands  and  premises 
devised  by  the  will,  to  her,  (tlien  Barbara  Lady  Castlecoote,)  during  her  life. 

The  will  which  gave  rise  to  this  question  is  exceedingly  inaccurately  penned, 
and  therefore  occasions  great  difiiculty  in  coming  to  a.  sound  and  satisfactory  con- 
struction, as  to  tlie  part  of  it  which  constitutes  tlie  subject  ol  tliis  appeal  to  your 
Lordships.  The  outline  of  the  will  is  that  the  testator  created  a  term  of  500  years 
in  certain  trustees,  to  the  use  of  other  trustees  upon  trust,  by  sale  or  mortgage,  if 
tliere  should  be  issue  of  tlie  marriage,  to  raise  a  sum  of  £2000  per  annum,  for  his 
wife  Lady  Castlecoote,  with  a  power  of  distress  and  entry  for  non-payment;  and  if 
there  should  be  any  younger  children  at  tlie  [42]  testator's  death,  then  the  trustees, 
after  the  decease  of  his  wife,  were  by  sale  or  mortgage  to  raise  portions  for  younger 
children, — £10,000  if  there  should  be  but  one  younger  child,  to  be  paid  and  payable 
at  s-uch  time  as  Lady  Castlecoote  should  direct,  and  in  default  thereof'  tO'  be  paid 
to  such  child  being  a  younger  son  at  the  age  of  twenty-ona,  or  being  a  daughter  at 
the  age  of  twenty-one,  or  marriage.  If  there  should  be  more  than  one  youngei-  child, 
then  £20,000  was  to  be  raised,  to  be  paid  at  such  time  and  ages  as  the  wife  should 
direct;  and  in  default  thereof,  to  the  sons  at  twenty-one  and  to  tlie  dauglitere  at 
twenty-one,  or  marriage,  if  the  same  should  happen  after  tlie  death  of  the  wife,  but 
not  in  her  lifetime;  that  tlie  portion  should  become  vested  at  his  death;  but  pay- 
ment should  be  postponed  until  after  her  death,  unless  she  should  otherwise  direct; 
and  upon  further  trust,  out  of  the  rents  and  profits  to  raise  such  sum  as  would  be 
equal  to  5  per  cent,  on  the  said  sum  of  £10,000  or  £20,000  for  tlie  maintenance  of 
the  children,  until  such  time  as  their  legacies  should  become  payable. 

Then  comes  this  direction  which  gave  rise  to  the  question  now  pending  for  your 
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Lordships'  consideration  :  "  And  upon  further  trust,  if  tlie  persoiiiilty  should  not  be 
sufficient  for  the  payment  of  his  debts  and  legacies,  then  the  trustees,  after  the  death 
of  his  wife,  were  by  sale  or  uiortgage,  or  out  of  the  rents  and  profits,  to  raise  suffi- 
cient to  discharge  the  said  liequests  and  legacies."  Then  there  came  an  extraordinary 
diret^tion,  inasmuch  as  it  adverted  to  a  state  of  circumstances  which  did  not  exist ; 
namely,  tlia.t  tJie  trustees  of  the  inheritance,  (there  being  none  ajipointed  by  the 
[43]  will,)  were  to  join  with  the  trustees  of  the  term  for  the  purpose  of  raising  those 
sums  of  money  ;  and,  subject  to  the  term,  and  to  the  charges  wliich  might  be  raised 
upon  the  term,  the  limitations  of  the  will  were  to  the  sous  in  tivil,  then  to  the  daugli-  • 
ters  in  tail  :  and  if  no  issue  sjiould  be  living  at  tlie  death  of  the  testator,  then  to 
Lad}'  Castlecoote  liis  wife  for  life,  with  remainder  over  to  cert;iin  other  persons. 

He  tlien  gave  certain  legacies,  some  of  which  were  directed  to  be  paid  at  all 
ervents :  some  were  made  to  depend  upon  the  fact  of  his  having  no  children  at  the  time 
of  his  death  ;  some  of  those  legacies  were  directed  to  be  paid  with  interest  to  com- 
mence from  tlie  time  of  his  death  ;  some  of  the  legacies'  were  to  be  invested  for  the 
purpose  of  securing  an  income  to  certain  persons  then  in  esse,  etc.  He  then  makes 
a  provision  in  these  terms  :  "  All  the  legacies  hereby  granted  shall,  from  the  time 
tliey  respectively  become  payable,  bear  interest  a^t  5  per  cent.,  and  be  raised  and 
paid  accordingl}-."  Then  he  gives  a  sum  of  money  to  a  charity,  and  he  gives  £2000 
witli  interest  at  5  per  cent,  to  his  wife  Lady  Castlecoote  ;  the  residue  of  his  per- 
sonalty he  gives  in  trust  to  ])ay  his  debts  and  legiU-ies  :  and  if  the  sarne  should  be 
insufficient,  lie  charged  tlie  estates  comprised  in  the  500  years'  term  with  the  payment 
of  his  debts  and  legacies;  and  directed  tJie  trustees  of  the  500  years,'  term  to  raise 
the  same  pursuant  tO'  the  trusts  vested  in  them  for  that  purpose.  Then  he  gave  the 
residue  of  iiis  personalty  to  his  wife. 

The  difficulty  in  the  case  arises  from  the  direction  in  tbat  part  of  the  will  in  which 
lie  provides  for  the  payment  of  debts  and  legacies,  that  the  [44]  trustees  shall,  if  the 
personalty  is  insufficient,  raise  the  same  after  the  death  of  liis  wife. 

Tliere  are  three  dilferent  states  of  circumstances,  which  the  testator  appears  to 
have  contemplated  ;  and  in  order  to-  arrive  as  far  as  it  is  possible  at  the  true  in- 
tention which  the  testator  wished  to  be  carried  into  effect,  it  may  be  proper  to  con- 
sider what  would  be  the  state  of  the  jiroperty  according  to  those  various  circum- 
stances which  might  have  occurred.  He  might  have  left  several  children,  which 
is  one  of  the  events  against  which  he  provides;  or  he  might  have  left  one  only 
child  who  would  have  succeeded  to  the  estate ;  or  that  etvent  might  have  taken  place 
which  it  is  clear  he  contemplated,  and  which  did  t*ke  place,  namely,  that  of  his  dying 
without  any  children. 

Taking  the  first  of  the  various  suppositions  which  the  testator  clearly  had  in  his 
contemplation,  namely,  that  of  his  dying,  leaving  several  children,  the  effect  of 
the  disposition  in  tliat  case  would  be,  that  the  term  of  500  years  would  be  vested  in 
the  trustees.  The  duty  imposed  upon  them  in  that  case  would  be  in  the  first  place 
to  pay  £2000  a  year  to  Lady  Castlecoote,  then  to  riaise  tlie  portions  after  the  deatJi 
of  the  wife;  for  the  period  of  raising  tlie  portions  is  postponed  until  after  her 
deatli,  in  the  same  way  as  tlie  raising  money  to  pay  debts  and  legacies  is  postponed 
until  after  tlie  deatli  of  the  wife.  'These  portions  for  younger  children  are  made 
payable  at  such  times  as  the  wife  should  direct,  or  tO'  be  paid  at  twenty-one,  or 
marriage  ;  but  not  to  be  raised  until  after  her  death,  unless  she  should  otherwise 
direct.  Then  there  is  a  provision  for  maintenance  till  twenty-one,  or  marriage; 
and  there  can  be  no'  doubt,  that  [45]  if  tliere  had  been  younger  children,  the  real 
estate  during  the  lifetime  of  the  widow  must  have  borne  the  charge  of  the  mainten- 
ance, or  interest  by  way  of  maintenance,  for  those  younger  children.  Tlien,  subject 
to  those  charges,  and  subject  to  the  question  whether  the  learaciesi  and  debts,  or  tlie 
amount  necessary  for  the  pajniient  of  debts  and  legacies,  would  also  bear  interest, 
tlie  son  was  to  be  tenant  in  tail. 

Now.  if  your  Lordsliips  could  look  to  tlie  result  of  tlie  account,  which,  strictly 
speaking,  I  apprehend  you  cannot  look  to,  we  are  told  there  would  be  found  a.  con- 
siderable surplus  :  but  your  Lordships  have  a  right  to  look  to  that  which  the  testator 
clearly  contemplated  on  tlie  face  of  his  will,  namely,  there  being  a,  surplus  beyond 
those  particular  chai-ges,  for  he  makes  the  son  tenant  in  tail  subject  to  those  charges. 
The  son  is  tenant  in  tail  of  the  estate,  subject  to  the  payment  of  £2000  a  year  to  his 
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mother,  the  widow  of  tlie  testator,  subject  to  the  provision  for  the  maintenance  of 
younger  children  ;  and  also  (if  your  Lordsliips  should  be  of  opinion,  that  the  legacies 
and  debts  bear  interest)  subject  tO'  the  amount  necessary  to  be  raised  for  the 
purpose  of  meeting  tliat  charge  of  interest.  Now,  either  the  legacies  bear  interest 
jiayable  from  year  tO'  year,  or  if  interest  be  chargeable  at  all,  it 
would  be  chargeable  on  the  sum  necessary  for  the  payment  of  tlie 
legacies  and  debts,  and  would  accumulate  against  tlie  inheritance  of  the 
estate:  but  in  the  case  supposed  the  inJieritance  of  the  estate  would  be  vested  in 
the  same  person  wlio  was  to  be  in  possession  of  tlie  surplus  rents  and  profits, 
subject  to  the  charges:  and  your  Lordships  would  hardly  impute  tO'  the  testator 
the  intention  that  his  [46]  son  was  tO'  be  in  possession  of  the  income  arising  from 
the  estate:  but  that  tJie  interest  on  so  much  as  was  necessary  to  pay  the  debts  and 
legacies  should  not  be  payable  out  of  that  income  which  the  son  was  to  be  in  possession 
of,  but  sliould  be  a  charge  accumulating  during  the  life  of  his  widow,  against  the 
inheritance  vested  in  his  son,  which  would  be  enlarged  by  the  termination  of  the  life 
annuity  which  the  testator  had  given  to  his  wife. 

It  is  very  important  to  look  at  this  state  of  circumstances,  although  it  never  arose 
in  point  of  fact,  because  we  must  see  how  the  testators  supposed  intention  would 
operate  under  different  circumstances  which  he  appears  to  have  contemplated  under 
his  will.  If  interest  was  payable  at  all  (a  subject  tO'  whicli  I  s]i,all  presently  call 
your  attention),  I  can  hardly  suppose  a  do-ubt  to  exist  that  the  interest  to  arise  from 
year  to  year  upon  the  sum  necessary  to  pay  debts  and  legacies,  would  be  to  be  paid 
out  of  the  income  of  which  the  son  would  have  been  in  possession  as  tenant  in  tail. 
and  that  it  wO'uld  not  be  a.  sum  tO'  accumulate  aigainst  the  enlarged  inheritance  at 
the  period  of  his  mother's  death  :  yet  upon  the  face  of  this  will  in  tliis  part,  there  is 
just  as  strong  a  prohibition  against  the  trustees  selling  any  portion  of  the  estate, 
until  after  the  mother's  deatli ;  as  your  Lordships  find  in  tliat  part  of  the  will  in  which 
he  directs  the  raising  a  sum  of  money  for  tlie  payment  of  legacies  and  debts. 

I  have  now  called  your  Lordships'  attention  to  one  state  of  circumstances 
which  the  testator  contemplated,  and  which,  from  the  then  state  of  his  family,  was 
likely  to  happen.  Another  event  is  that  of  there  being  one  son.  Then  there  would 
[47]  be  this  difference,  that  the  estate  would  not  be  charged  or  chargeable  with  tlie 
portions  of  younger  children.  The  estate  wliich  tlie  son  would  be  in  possession  of 
during  the  lifetime  of  his  mother,  would  be  an  estate  subject  to  her  jointure  of 
£2000  a  year,  but  not  to  be  diminished  by  any  maintenance  payable  for  the  younger 
children. 

There  is  one  other  state  of  circumstances  which  the  testator  evidently  contem- 
jilated,  which  is  that  which  did  happen,  namely,  the  event  of  his  dying  without  any 
children.  Now  in  the  event  of  his  dying  without  any  children,  the  direction  is  that  the 
widow  shall  be  tenant  for  life  in  lieu  of  the  son.  Tlie  widow  would  be  tenant  for 
life,  but  subject  of  course  to  such  charges  as  the  testator  had  imposed  upon  that  term, 
which  in  the  first  place  he  vested  in  the  trustees.  The  difference  then  would  be  tliis : 
— tlie  widow  by  the  testator  is  put  in  the  place  of  tlie  son,  as  far  as  concerns  the 
beneficial  enjoyment:  there  are  no  portions  payable  to  younger  children.;  therefore 
there  is  no  interest  payable  by  way  of  maintenance  for  their  support.  The  question 
is,  whether  the  debts  and  legacies  remain  the  same  in  all  their  qualities  and  in- 
cidents? If_  interest  be  payable  out  of  tlie  income  of  the  estate  for  debts  and 
legacies,  upon  tlie  supposition  of  tliere  being  children,  whether  two  children  or  only 
one,  is  it  to  be  supposed,  tliat  the  testator  intended  that  when  the  interest  of  tlie 
widow  was  enlarged  by  the  failure  of  those  other  objects,  who,  if  tliey  had  existed, 
would  have  tiiken  that  which  the  testiitor  intended  for  their  benefit,  the  provision, 
which  in  the  former  case  was  made  for  the  lega.tees  and  creditors,  should  be  taken 
away?  [48]  This  seems  improbable.  If,  therefore,  your  Lordships  are  of  opinion, 
tliat  supposing  tliere  had  been  a-  son  a,  tenant  in  tail,  that  son  in  possession  of  the 
tenancy  in  tail,  subject  to  tlie  jointure  to^  the  widow,  would  out  of  the  surplus  rents 
be  bound  tO'  pay  the  interest  becoming  due  upon  the  amount  of  the  legacies  and  debts, 
it  appears  to  me  to  follow,  as  an  inevitable  consequence,  that  your  Lordships  cannot 
impute  to  the  testator  the  extravagant  intention  of  taiing  away  from  the  legatees, 
when  tlie  objects  of  the  precedent  trusts  have  failed,  tha.t  which  he  intended  they 
should  have  if  there  h.ad  been  children,  and  younger  children  who  would  then  hiive 
claimed  against  the  estate. 
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ITpon  tliese  various  views  iif  the  testator's  intentions,  aJtlioujrh  the  words  wliich 
postpone  tlie  raising  of  the  lf»:iicies  are  to  be  found  on  the  face  of  the  will,  which 
certainly  create  extreme  difficulty,  it  appears  to  nie  that  the  decree^  of  the  Court  of 
Ireland  has  ijiven  the  construction  which  best  effects  the  intention  of  the  testator. 
If  interest  is  payable  upon  the  amount  necessary  tO'  pay  tlie  debts  and  legacies,  in 
tlie  other  events  conteuiplated,  it  is  surely  payable  in  the  event  which  has  taken 
jilace,  niunely,  that  of  there  being  no  children  ;  and  it  apjjears  sufficiently  clear  that  it 
must  have  been  payable  out  of  the  surplus  rents  if  there  liad  been  any  children,  for 
the  widow  liad  only  a  jointure  of  .£2000  a  year,  the  estate  tail  being  vested  in  tlie 
son. 

But  it  is  argued,  that  no  iutere.st  is  to*  be  paid  upon  tliese  legacies,  upon  the 
ground  that  tlie  period  for  raising  the  sum  of  money  for  the  purpose  of  paj'ing 
these  l^acies  and  debts  being,  by  the  terms  [49]  of  the  will,  directed  to  be  postponed 
till  after  the  death  of  the  widow. 

The  ground  on  wliich  this  argument  is  raised  is,  tliat  interest  is  only  payable  on 
account  of  delay  in  paying  that  which  is  due  and  payable;  and  that,  inasmuch  as 
there  is  no  personal  fund  out  of  which  tliose  legacies  and  debts  can  be  paid,  at  least 
no  fund  adequate  to  the  jniyment,  the  period  at  which  they  will  liecome  payable  will, 
in  point  of  fact,  not  arise  till  after  tlie  death  of  the  widow  :  and  that  consequently, 
there  being  no  delay  beyond  the  proper  period,  no  interest  is  payable  upon  the 
amount  of  the  legacies  and  the  debts. 

That  argument  would  apply,  and  would  have  great  force  and  weight,  if  there 
had  been  no  gift  of  a  legacy  independent  of  the  direction  to  raise  it  out  of  the 
estate  after  the  deatli  of  the  widow  :  but  there  are  substantive  and  distinct  and  in- 
dependent gifts  of  legacies.  The  testator  has  given  legacies,  in  the  first  place, 
without  reference  to  the  fund  out  of  which  they  are  to  be  paid  ;  he  has  given  legacies, 
some  of  which  are  in  terms  directed  tO'  bear  interest  from  the  day  of  his  death, — 
others  are  directed  to  bear  interest  from  the  end  of  a  year.  Now  all  legacies,  unless 
there  is  a  direction  to  the  contrary  expressed  in  the  will,  are  entitled  to  bear  interest 
from  the  expiration  of  one  year  after  tlie  testator's  death.  All  the  legatees,  there- 
fore, under  this  will,  where  no  specific  time  of  payment  is  mentioned,  are  entitled, 
under  the  will,  to  receive  a  certain  sum  of  money  payable  at  tlie  expiration  of  one 
year  after  the  testator's  dea-tli.  It  is  part  of  the  legacy.  It  is  part  of  the  bounty 
which  he  has  given,  that  interest  is  to  be  calculated  [50]  for  the  benefit  of  the  legatees 
from  the  time  when  the  legacies  are  payable.  The  legacies  were  payable  by  law, 
from  the  period  of  a  year  after  the  testator's  deatli  ;  and  interest  upon  these  legacies 
would  constitute  as  much  a  part  of  the  legacies  as  the  principal  money  intended  by 
the  testator  to  constitute  the  legacy  itself. 

If  that  were  not  so,  your  Lordships  must  be  aware  that,  in  various  cases  which 
have  occurred,  in  which  legacies  have  been  raised  by  the  sale  of  a  reversionary  term, 
they  nefs'er  could  have  interest  calculated  upon  tliem  at  all.  Now,  it  is  admitted 
at  tlie  bar,  and  it  is  clear  upon  tlie  authorities,  that  interest  is  calculated  although 
the  term  on  which  they  are  secured  is  a  reversionary  tenu.  And  in  the  case  of 
Cndrinfftnn  v.  Foley  (6  Ves.  .^76),  cited  at  the  bar.  Lord  Thurlow  laid  down,  that  it  is 
no  objection  to  interest  being  calculated  upon  legacies  that  the  term  is  reversionary; 
that  we  are  always  to  look  at  the  intention  of  the  testator  appearing  upon  the  face 
of  the  will ;  and  if  it  tliereby  appears  tliat  interest  is  to  be  calculated  upon  the 
legacies,  it  is  no  answer  to^  such  a  construction  of  the  will,  that  the  term,  out  of 
which  legacies  are  to  be  raised,  is  a  reversionary  term.  But  the  case  of  Lyddon  v. 
I.ijddmi  (\\  Ves.  558),  which  was  also  cited  at  your  Lordships'  bar,  appears  to  me 
quite  conclusive  upon  tlie  subject,  and  is  directly  applicable  to  the  present  case. 
There  the  legacy  was  in  words  directed  not  tO'  be  raised  until  after  the  expiration 
of  the  life  estalie.  But  there  was  a.  term  out  of  which  the  legacy  was  to  be  raised. 
That  term,  put  into  the  hands  of  trustees  for  the  purpose  of  raising  the  sum  necessary 
to  pay  the  legacies,  was  not  a  reversionary  term,  and  Sir  William  Grant  made  some 
observations  [51]  as  to  what  might  have  beeni  tlie  effect  if  the  term  had  been  re- 
versionary. The  case  of  Codrington  v.  Lord  Foley  (6  Ves.  .376)  decides  that  such  a 
circumstance  of  itself  is  not  decisive  against  the  legacy  being  chargeable  with  interest. 
But  in  Lyddon  v.  Lyddon,  the  term  being  vested  in  the  hands  of  trustees,  although 
there  was  a  direction  not  to  raise  tlie  sum  necessary  for  paying  the  legacy  till  aftar 
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the  death  of  the  tenant  for  life.  Sir  William   Grant  decided  that  interest  on  the 
legacies  was  to  be  calculated  from  the  end  of  one  year  after  the  testator's  death. 

Freeman  v.  Siiiip-foii  (6  Sim.  7.'i)  follows  the  doctrine  laid  down  in  l,ydd<in  v. 
Lyddtm  (14  Ves.  558).  In  the  former  case,  a  legacy  was  directed  to  l>e  paid  out  of 
the  real  and  personal  estate;  the  personalty  being  insufficient  for  that  purpose,  the 
Vice  Ciiancellor  decided  that  the  legacj'  was  to  bear  interest,  although  the  fund 
appro})riated  for  the  payment,  that  is,  the  real  estate,  wa,s.  a,  fund  which  could  not 
be  applied  to  tlie  payment  of  the  legacy. 

Looking,  therefore,  at  the  various  events  which  tlie  testator  contemplated — look- 
ing at  the  absurdity  of  holding  tha.t  the  interest  is  to  te  raised,  and  is  to  accumulatei 
against  the  inheritance  when  the  remainder-man  should  be  in  possession  of  the 
estatei — and  considering  the  authorities  which  have  been  cited  upon  this  subject, 
though  it  is  not  perhaps  possible  to  make  every  part  of  this  will  recoaicilenble  witli 
other  parts,  sO'  as  tO'  do  no  violence  to  any  other  part  O'f  it,  I  think  your  Lordships  will 
concur  with  me  in  tlie  opinion  which  I  have  very  distinctly  formed,  that  you  will  be 
carrying  the  intention  more  certainly  into  effect  by  affirming  the  decree  of  the  Court 
of  Ghanceiy  below  than  you  [52]  possibly  can  do  by  any  variatioii  from  that  decree; 
and  I  tlierefore  move  your  Lordships  that  the  decree'  of  the  Court  of  Cliancery  be 
affirmed. 

Lord  Brougham :  I  entirely  agree  in  the  view  taken  of  tliis  ca.se  by  my  noble 
and  learned  friend.  In  common  with  the  other  noble  and  learned  Lords  who  heard 
this  cause,  I  entertained  very  considerable  doubt  during  one  part  of  the  ai-gument, 
arising  from  tliat  very  remarkable  provision,  from  which,  indeed,  the  whole  difficulty 
arises,  that  the  legacies  shall  be  paid  "  after  the  decease  of  his  wife."  But,  upon 
further  consideration  of  this  case,  undoubteidly  we  felt  that  that  difficulty  could  be 
removed,  and  that,  upon  the  whole,  the  sound  construction  of  this  will,  which  is  so 
inartificially  penned,  is  that  which  has  been  put  b)'^  the  decision  of  the  Court  Mow, 
and  tlierefore  that  this  judgment  ought  to  be  affirmed.  At  the  same  time,  I 
take  for  granted  that  this  is  not  a  case'  in  which  your  Lordships  would  at  all  be  dis- 
posed to  give  the  costs  of  the  appeal.  There  is  no  doubt  tliere  is  quite  difficulty 
enough  to  make  the  step  that  was  taken  of  appealing  justifiable. 

Lord  Wynford  :  I  agree  with  both  of  my  noble  and  learned  friends,  that  the 
decision  of  the  Court  below  is  a.  proper  one;  and  it  would  be  a,  mehancholy  tiling 
if  it  was  not  an  accurate  decision.  If  the  interest  is  ]>aya.ble  now,  but  not  to  be 
raised  till  after  tlie  death  of  Lady  Castlecoote,  who,  I  believe,  is  still  a  young  person, 
the  consequence  of  reversing  this  judgment  would  be  that  this  estate,  which  it  was 
the  intention  of  the  testator  should  be  possessed  by  Mr.  Coote  for  the  purpose  of 
supporting  him  in  his  dignity,  would,  in  fact,  be  worth  nothing.  It  would  be 
eaten  out  by  the  legacies.  [53]  On  tlie  other  hand,  if  the  interest  was  not  payable 
the  legacies  would  be  worth  nothing,  for  probably  the  legateesi  would  not  come  into 
the  possession  of  the  legacies  for  fifty  or  sixty  years.  It  is,  therefore,  desirable  to 
come  to  the  construction  that  tlie  interest  is  payable  now,  there  being  a  fund  out 
of  which  it  can  be  paid,  namely,  out  of  the  rents  of  the  estate ;  but  that  the  principal 
sum  for  the  satisfaction  of  the  legacies  is  not  to  be  raised. 

All  the  case®  which  have  been  decided  certainly  have  been  to  this  effect:  that 
where  a  legacy  is  given  to  be  paid  at  a  distant  period,  interest  is  generally  given 
payable  upon  that  legacy  in  the  mean  time.  But  that  is  not  the  case  in  the  present 
instance,  because  tliese  legacies  are  payable  in  the  first  instance  out  of  the  personal 
property.  Probably  the  testator  might  have  considered  that  the  personal  property 
was  abundantly  sufficient  to  discharge  all  these  legacies.  If  it  had  been  so,  the 
hgacies  would  have  been  payable  within  one  year  after  tlie  testator's  death.  Then 
Ihe  testator,  in  this  very  loose  w-ill  (for  I  never  sa,w  a  will  more  loosely  drawn),  s:iys 
the  legacies  are  to  bear  interest  at  the  rate  of  five  per  cent,  from  the  time  when  tliey 
are  payable.  When  did  he  consider  tliese  legacies  to  be  payable?  I  say  he  con- 
templated, in  the  first  instance,  that  they  would  lie  paid  out  of  the  personal  property. 
If  there  had  been  personal  property  sufficient,  they  would  have  been  payable  within 
a  twelvemonth,  and  interest  at  five  per  cent,  would  have  been  chargeable  in  that 
case  from  that  time.  It  appears  to  me,  therefore,  that  the  introduction  of  tliese 
words,  whetlier  they  were  introduced  by  accident  or  not.  tliat  the  principal  was  not 
to  be  raised  till  after  the'  death  of  his  widow,  should  not  postpone  [54]  the  pajTiient 
of  interest  on  these  legacies  till  after  the  death  of  Lady  Castlecoote. 
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There  is  a  very  iinportaiit  cirfunistiiiico,  which,  1  believe,  my  noble  friend  relied 
on  in  giving  judgment  below  ;  namely,  that  there  is  a  fund  in  the  hands  of  the 
trustees — that  tliere  is  a  power  given  to  pay  the  interest  out  of  tlte  rents  of  the 
estate.  The  rents  of  the  estate  are  in  the  hands  of  trustees  from  the  moment  of  the 
testator's  death;  therefore  I  think  it  must  have  been  the  intention  of  the  testator 
that  the  interest  upon  the  legacies  was  tO'  be  paid  out  of  that  fund.  If  these  words 
had  not  been  introduced,  upon  which  tliis  question  arises,  I  should  have  thought  tliat 
the  principal  was  to  be  jiaid  within  a  very  short  period  after  his  death.  These  words 
compelled  my  noble  and  learned  friend  opposite  to  introduce  into  his  decree  that 
which  he  was  bound  to  introduce  ;  that,  although  interest  is  payable  from  twelve 
months  after  the  death  of  the  testator,  the  principal  is  not  to  be  paid  off,  by  the 
e.\press  words  of  thci  will,  until  after  the  death  of  Lady  Castlecoote.  It  ajipears  to 
me  that  this  judgment  jironounced  in  tlie  Court  below,  by  my  noble  and  learned 
friend,  is  according  to  the  true  construction  of  this  will  as  far  as  it  is  possible  to 
find  out  what  is  tlie  true  construction  of  a  will  so  ill  drawn  and  so  inconsistent.  In 
a  case  of  great  doubt,  where  it  is  impossible  to  find  out  with  certainty  the  testator's 
meaning,  we  must  adopt  that  construction  which  is  according  to  justice,  which  will 
preserve  the  interests  of  those  for  whom  the  testator  meant  tO'  make  an  immediate  jjro- 
vision,  and  preserve  the  estate  for  him  who  was  to  take  the  benefit  of  that  estate 
after  tlie  death  of  Lady  Castlecoote.  I  therefore  concur  in  the  opi-[55]-nion  of  my 
noble  and  learned  friends,  that  this  appeal  should  be  dismissed,  but  tliat,  from  the 
difficulties  u.  the  case  and  the  great  obscurity  of  the  will,  it  ought  not  to  be  dismissed 
with  costs. 

Lord  Plunkett:  This  case  has  been  so  fully  discussed  by  the  noble  and  learned 
lords  who  have  preceded  me,  tliat  it  is  scarcely  necessai-y  for  me  to  address  any  further 
observations  to  your  Lordships  upon  the  subject.  To  some  of  the  proceedings  in  the 
Court  below,  however,  I  think  it  necessary  shortly  to  call  your  Lordships'  attention. 
It  has  been  admitted,  in  tlie  whole  progress  of  this  case,  that,  so  far  as  the  personal 
estate  is  concerned,  the  legacies  wliicli  have  been  charged  upon  it  do  in  their  nature 
carry  interest,  and  bj'  the  express  terms  of  the  will  are  directed  to  carry  interest  from 
one  year  after  the  death  ol  tlie  testator.  Whether  or  not  interest  was  properly  pay- 
able out  of  those  premises  during  the  lifetime  of  Lady  Castlecoote,  it  is 
quite  clear  tliat  upon  the  death  of  Lady  Castlecoote  the  whole  arrear 
of  interest  which  would  accrue  in  the  mean  time  would  bei  a.  charge  upon  tlie  in- 
heritance. I  advert  to  this  part  of  the  ease,  because  in  the  coui-se  of  the  argument 
it  was  tlirown  out,  upon  the  part  of  the  Respondent,  Mr.  Eyre  Coote,  who  is  interested 
in  the  inheritance,  that  it  now  becoming  material  for  him,  for  the  first  time,  to 
ascertain  whether  the  inheritance  was  so  chargeable,  your  Lordships  might,  per- 
haps, be  disposed  to  give  him  the  liberty  to  lodge  an  additional  appeal  for  the 
purpose  of  protecting  the  inheritance,  in  order  to^  prevent  the  possibility  of  litiga- 
tion. For  this  reason  I  think  it  necessary  to  call  your  Lordships'  attention  to  tlie 
decree  pronounced  in  this  cause  on  the  20tli  of  June,  183.3. 

[56]  Mr.  Eyre  Coote,  the  father  of  the  present  Respondent,  was  the  person,  under 
the  will  of  the  second  Lord  Castlecoote,  entitled  tO'  a  life  estate  in  these  premises. 
His  son,  the  present  Respondent,  is  the  person  now  entitled  to  tBe  inheritance; 
but  when  the  cause  came  to  hearing,  previous  to  tlie  final  decree  complained  ol  in 
June,  1833,  an  exception  was  raised  by  Mr.  Eyre  Coote,  the  tlien  tenant  for  life,  upon 
this  very  point;  viz.,  that  no  interest  was  chargeable  at  all.  He  objected  to  the 
decree^  "that  the  sum  of  £31,239  Ifls.  Id.  still  remained  due  on  foot  of  the  unpaid 
debts  and  legacies  of  tlie  said  Ej-re  Tilson,  Lord  Castlecoote,  for  principal  and  in- 
terest up  to  and  for  the  lltli  day  of  June  instant ;  whereas,  by  the  terms  of  the  will  of 
the  said  testator,  interest  on  the  said  pecuniary  legacies,  or  some  of  them,  could 
accrue  only  from  the  time  at  which  the  sjiid  testator  had  by  his  will  provided  that 
tlie  same  should  be  raised  and  paid  out  of  the  real  and  freehold  estates ;  and  the  said 
Ma.ster  ought  to  rejiort  the  principal  moneA'  only  of  the  s-aid  pecuniar}'  legacies  to 
be  due  to  the  several  persons  entitled."  That  is  the  very  point  I  find  upon  reading 
the  first  exception  taken  by  Mr.  Eyre  Coote.  tpon  which  it  is  resolved  "that  the 
saiil  first  exception  be,  and  the  same  is,  hereby  overruled  ;"  tliat  very  point  was  de- 
cided against  him. 

Now  it  is  true  that  Mr.  Eyre  Coote,  who  raised  the  exception,  was  only  tenant  for 
life,  and,  therefore,  that  would  not  have  bound  the  inheritance  if  there  was  any 
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ground  now  for  raising  this  point  by  Mr.  Ejto  Coote.  The  tenant  for  life  having^ 
died,  the  cause  being  revived  against  his  son,  the  [57]  present  Mr.  Eyre  Coote,  it  was 
referred  to  the  Master  to  see  whether  it  would  be  for  tlie  benefit  of  the  minor  tliat  he 
should  be  bound  by  proceedings  against  his  fatlier  ;  and  the  Master  having  reported 
that  it  would  be  for  tiie  benefit  of  the  minor  that  the  several  accounts  and  proceed- 
ings had  in  the  original  cause  should  be  adopted  on  his  behalf,  the  cause  then  came 
on  to  be  heard  on  the  27tli  of  ,Iune,  18.35.  and  the  decree  now  appealed  from  was  then 
pronoui.ced. 

Having  adverted  to  these  proceedings  for  the  purpose  of  shewing  that  no  question 
can  be  now  raised  as  to  the  liability  of  the  estates,  after  the  determination  of  the  life 
estate  of  Lady  Milltown,  to  the  entire  interest  then  remaining  due  from  one  year 
after  the  deatli  of  tlie  testator,  I  shall  only  briefly  state  some  of  the  grounds  on  which 
the  decretal  order  now  appealed  from  was  pronounced.  It  appears  to  me  clear  that 
the  testator  contemplated  two  different  events  :  the  first  was  his  dying  leaving  issue 
by  his  tlien  wife;  and  the  second  was  his  dying  without  leaving  issue  by  her.  In 
the  first  event,  he  gave  her  an  annuity  of  £2000  for  her  life,  charged  on  the  lands. 
In  the  second,  he  gave  her  an  &state  for  life  in  tlie  landsi.  In  both  events,  he  sub- 
jected the  estates  to  certain  legacies.  In  bodi  he  directed  that  the  estate  should  not 
be  liable  to  be  sold  for  the  payment  of  legacies  till  after  tlie  death  of  his  wife.  But  in 
both  it  was  evidently  his  intention,  tliat  the  legatees  should  be.  entitled  to  interest 
on  their  legacies,  and  that  the  principal  and  accruing  interest  should  be  charged  on 
the  teim  of  500  years. 

It  has  been  argued  with  much  ingenuity,  by  the  counsel  for  the  Respondent,  tliat 
the  postponement  [58]  of  the  raising  of  tlie  principal  of  the  legacies,  until  the  death 
of  the  widow,  was  a  mistake  arising  from  the  copying,  into  the  pai-t  of  the  will  whioh 
relates  to  the  event  of  his  dying  without  issue,  the  clause  which  could  only  have  pro- 
perly been  applicable  to  the  event  of  his  leaving  issue ;  in  which  case  all  difficulty 
would  have  been  removed.  But,  I  conceive  that  I  cannot  take  such  a  liberty  with  the 
express  words  of  the  testator.  That  condition  has  found  its  way  intj  the  will,  and 
we  must  take  it  as  we  find  it.  But,  though  it  is  clear  that  the  raising  of  the  principal 
of  the  legacies  was  to  be  postponed  till  the  death  of  the  wife,  I  do  not  find  any  thing 
in  the  will  which  compels,  or  indeed  warrants,  the  conclusion,  that  the  payment  of  the 
interest  was  to  abide  the  same  event.  So  far  as  the  personal  estate  was  concerned, 
it  is  clear  tlie  principal,  as  well  as  interest,  was  payable  immediately.  So  far  as  the 
real  estate  is  concerned,  it  has  not  been  alleged  in  the  Court  below — (only  by  the 
counsel  for  the  Appellants  here) — that  it  is  not  to  be  ultimately  liable  as  well  for  the 
arrear  of  interest  as  for  tlie  principal  on  the  legacies.  The  point  has  been,  it  is 
true,  suETgested  by  the  counsel  for  the  Respondent  Eyre  Coote,  as  one  to  which  he  might 
resort  in  the  event  of  this  decree  being  reversed  ;  but,  for  the  reason  which  I  have 
already  stated,  I  am  satisfied  that  such  a  point  is  not  now  open  to  him.  The  only  real 
question  is,  whether  the  interest,  which  is  clearly  a  oliarge  on  the  term,  is  now  pay- 
able. If  there  had  been  a  son  who  would  have  become  entitled  to  the  estate,  upon  the 
death  of  the  testator,  subject  to  the  annuity,  that  son  would  have  been  bound,  as 
tenant  in  tail,  to  have  paid  the  interest,  tl}ough  he  would  have  been  protected  from 
[59]  having  his  estate  sold  for  the  payment  of  the  principal,  until  it  was  relieved 
from  the  annuity.  There  was  a,  large  surplus,  as  appears  from  the  report  in  the 
cause ;  that  surplus  appears  applicable  to  the  purpose.  There  could  have  been  nq 
possible  advantage  to  him  from  leaving  the  accruing  interest  to  cut  into  his  inheri- 
tance; and  it  would  have  been  unjust  to  leave  thp  legatees,  many  of  whom  had  only 
a  life  interest  in  the  legacies,  to  await  the  death  of  the  widow. 

It  is  further  to  be  remarked  that,  on  the  construction  contended  for  by  the  Appel- 
lant, even  if  there  had  been  younger  children  of  the  testator,  tliey  would  have  been 
left  without  any  provision  for  their  present  subsistence,  from  the  time  of  tlieir  attain- 
ing twenty-one  years,  or  marriage  in  the  event  of  their  being  daughters.  The  only 
provision  for  such  children  is  the  provision  for  their  maintenance ;  and  there  would 
be  no  provision  in  tlie  event  of  their  attaining  twenty-one  years,  or,  if  daughters, 
after  their  marriage,  if  the  construction  contended  for  by  the  Appellant  is  the  true 
construction.  Now,  if  the  mere  postponement  of  the  raising  the  principal  would  not 
have  induced  such  consequences  in  the  event  of  there  being  issue,  can  it  have  a  stronger 
effect  in  the  event  of  his  leaving  no  issue?     Is  it  to  be  supposed,  that  he  intended  a 
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preiiter  privilege  against  the  payment  of  the  interest  in  favour  of  his  wife,  tlian  he 
had  attached  to  it  in  case  of  his  son?  or  tliat  he  meant  to  deprive  the  legatees  of  the 
Iwiietit  of  his  bounty  in  the  one  event,  and  not  in  the  otlier?  There  is  nothing,  as  it 
appears  to  me,  to  shew  that  the  mere  postponement  of  the  payment  of  the  principal 
necessarily  induces  such  a  consecjuence ;  and  the  authorities  [60]  referred  to  by  the 
noble  Lord  on  the  woolsack  go  to  show  directly  the  reverse.  There  may  be  a  good 
reason  for  the  one,  which  would  not  apply  to  tlie  otlier.  The  falling  in  of  leases,  the 
existence  of  any  circumstances  wliicli  would  produce  a  personal  inconvenience  from  an 
iunnediate  sale. 

Here  is  the  case  of  a  term  for  3'ears  paramount  to  the  estate  devised  to  his  wife, 
and  charges  for  legacies  made  on  it,  in  their  nature  carrying  interest,  and  admitted 
to  be  such  both  as  against  tlie  real  and  personal  estates.  What  is  to  exempt  tlia 
tenant  for  life  from  the  ordinary  obligation  of  keeping  down  the  interest  of  chargesi 
affecting  the  inheritance?  This  is  not  like  the  case  of  a  legacy  which  is  not  to  vest 
in  the  legatees  until  a  certain  event  happens.  It  is  a  legacy  given  absolutely  and 
diret-tly,  and  with  interest,  but  the  power  of  levying  the  principal  out  of  one  of  the 
funds  charged  with  it  postponed  to  a  future  period.  The  authorities  which  have 
been  cited  on  legacies  payable  iii  the  event  of  attaining  twenty-one,  or  of  marriage, 
do  not  apply  :  nor  have  the  cases,  as  to  the  power  of  raising  out  of  a  reversionary 
term,  any  application  to  the  subject.  This  is  not  a  reversionary  term,  nor  could  a 
reversionary  t«rm  be  carved  out  of  it ;  it  is  a  present  and  a  paramount  term,  on 
nothing;  and  the  case  is,  in  my  opinion,  notliing  more  than  the  ordinary  one  of  a 
tenant  for  life  called  on  to  keep  down  the  interest  of  a  paramount  charge  on  the  in- 
heritance, that  charge  in  its  nature  carrying  interest.  It  would  require  an  intention 
to  the  contrary,  clearly  applying,  to  counteract  this  general  rule ;  and  there  is  not,  in 
this  case,  any  thing  to  warrant  an  inference  that  such  was  the  intention  of  the  testator, 
but,  in  my  opinion,  nmch  to  the  contrary.  I  agree  fully  [61]  in  what  has  been  thrown 
out  by  my  noble  and  learned  friends,  who  liave  gone  before  me,  that  this  is  a  case  upon 
which  it  was  quite  fit  to  take  your  Lordships'  opinion.  This  will  is  a  very  inaccurate 
and  ill-framed  and  perplexed  instrument.  After  hearing  the  case  very  fully  argued 
I  did  not  arrive  at  the  conclusion  without  difficulty  and  hesitation.  I  concur,  there- 
fore, in  thinking  that  this  is  a  case  in  which  no  costs  should  be  giv^n. 

Lord  Brougham  :  The  otlier  noble  and  learned  Lord  who  was  present  at  the  hear- 
ing of  the  Ajipeal  entirely  concurs  in  tlie  same  view  of  this  case.  He  is  prevented 
being  present  at  tliis  time  by  the  circumstance  of  his  not  having  heard  one  portion  of 
the  argument.  He  also  entertained  some  doubts  at  one  period  of  the  argument,  but 
those  doubts  were  afterwards  removed. 

.Judgment  affirmed. 


[62]  IRELAND. 

(Court  of  Chakcbry.) 

ANNE  HODGENS,  otherwise  WALKER,  by  O'GORMAN  MAHON,  Esq.  her  next 
Fri&nd,— Appellant ;  THOMAS  HODGENS,  HENRY  WALKER  HODGENS, 
and  THOMAS  WALKER  HODGENS,  Minors,  by  the  said  THOMAS  HOD- 
GENS, Esq.,  their  Father  and  next  Friend, — Respundents. 

[Mews'  Dig.  vii.  802,  1113,  1365,  1366,  1371,),  14-28.  S.  C.  1  CI.  and  F.  323  :  LI.  and  G. 
t.  Plunk.  533.  Cited  on  point  as  to  jurisdiction  of  Court  to  deal  with  settlement 
jiii  Corrance  v.  Coivance,  1868,  L.  R.  1  P.  and  D.  498.  See  also  Hartopp  v. 
Ilartiipp  (1899),  P.  65  :  Dormer  v.  Ward  (1901),  P.  20.  As  to  marriage  of  ward 
of  Court,  see  1  Wh.  and  T.L.C.,  7th  ed.,  pp.  473  et  seij.,  and  cases  there  collected.] 

H.,  an  Irish  barrister,  having  in  the  course  of  business  become  acquainted  with 

the  particulars  of  the  fortune  of  W.,  a  ward  of  the  Court  of  Chancery,  who  was 

then  at  school,  and  of  the  age  of  thirteen  years  and  a  half,  induced  her  to 

elojie  with  him  from  a  school  where  she  had  been  placed,  and  a  ceremony  of 
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marriage  between  them  was  performed.  Having  been  attached  and  impri- 
soned for  tliis  contempt  of  tJie  Court,  H.  petitioned  the  Court,  and  was  re- 
leased by  an  order,  upon  condition  of  abstaining  from  all  intercourse  with  W., 
who  was  returned  to  school  by  order  of  the  Court,  and  the  marriage  was  de- 
clared null  and  void  by  jiroceedings  instituted  in  the  Ecclesiastical  Court, 
under  the  direction  of  the  Court  of  Chancery.  Soon  afterwards  W.  was  again 
induced  to  elope  from  school,  and  psvssed  a  day  and  night  in  the  house  of  H.  ; 
whereupon  he  was  again  imprisoned  under  the  order  of  the  Court,  and  W.  was 
again  sent  to  school.  Having  been  again  released  upon  his  petition,  under  the 
same  conditions  as  before,  H.,  a  third  time,  and  forcibly,  took  W.  from  her 
school  attendants,  with  whom  she  was  walking,  and  eloped  with  her  to  France, 
where  he  remained  cohabiting  with  her  till  she  attained  the  age  of  twenty-one. 
After  this  period  H.  returned,  and  was  again  imprisoned  for  contempt.  He 
then  petitioned  tJie  Court,  stating  that  he  and  W.  were  desirous  of  being 
married,  and  submitted  to  [63]  settle  tJie  property  of  W.  as  the  Court  should 
direct.  W.  at  the  same  time  petitioned  to  be  discharged  from  her  wardship. 
Upon  this  latter  petition  the  Court  made  no  order ;  but  upon  tlie  former,  or- 
dered H.  to  lay  proposals  before  the  Master,  which  he  did  accordingly.  A 
legal  marriage  was  then  solemnised,  under  the  direction  of  an  order  of  Court ; 
and,  according  to  the  proposals  brought  in  by  H.,  the  real  property  of  W.  (then 
the  wife  of  H.)  was  to  be  conveyed  in  trust  for  the  separate  use  of  W.  for  her 
life,  remainder  to  the  first  and  other  sons,  etc.  in  the  ordinary  course  of  settle- 
ment, with  a  limitation  to  the  use  of  the  appointees  by  will  of  the  wife,  and  in 
default  thereof  to  the  use  of  the  wife  and  her  heirs.  The  residue  of  the  per- 
sonalty was  to  be  vested  in  trustees,  to  pay  the  proceeds  to  the  wife  for  lier 
separate  use  during  her  life,  and,  after  payment  of  the  costs  of  the  suits  pend- 
ing, remainder  to  the  children  of  the  marriage  as  the  wife  should  by  deed  or 
will  appoint,  and  in  default  of  appointment,  equally  among  them,  with  a 
power  reserved  for  the  wife  to  appoint  one  fifth  of  the  said  residue  of  the  per- 
sonal estate  to  the  husband,  etc.  These  ]jropo.sals,  a.nd  a  draft  settlement  [jur- 
suant  thereto,  were  approved  by  the  Master's  report ;  but,  on  application  to  the 
Lord  Chancellor  to  confirm  the  report,  he  refused  to  do  so,  on  the  ground  that 
part  of  the  property  was  in  litigation  and  unascertained.  In  the  mean  time, 
by  order  of  the  Court,  the  interest  and  dividends  of  the  pi-operty  were  jiaid 
to  the  wife  on  her  personal  receipt;  and  upon  the  termination  of  the  suit 
respecting  the  real  estate  in  her  favour,  and  by  order  of  Court,  she  was  ad- 
mitted into  receipt  of  the  rents  as  her  separate  estate. 

In  March,  ly.'U,  the  wife  eloped  from  her  husband  ;  but  having  returned  in  April. 
18.34,  she  presented  a  petition,  reciting  an  order,  by  which  her  Iiusband  had 
been  directed  to  join  her  in  levying  fines  of  her  freehold  property,  which  had 
been  done,  and  praying  that  he  might  execute  the  marriage  settlement  (which 
had  been  approved  of  by  the  Master),  with  such,  alterations,  in  consequence  of 
events  which  had  liappened  since  the  proposals  were  made,  as  the  Master  might 
think  necessar}',  and  that  such  proceedings  might  be  without  prejudice  to  the 
existing  orders  as  to  her  receipt  of  the  jn-oceeds  of  the  estates  ;  and  thereupon 
it  was  ordered  tliat  the  Master  should  review  his  report  and  amend  the  draft 
of  the  settlement  (aiuong  other  things),  limiting  the  uses  of  the  fine  which  had 
been  levied,  and  by  excluding  the  husband  from  any  present,  future,  or  con- 
tingent interest  in  the  jiroperty,  real  or  personal,  except  in  the  one  fifth  of 
the  personalty  ;  and  in  [64]  tlie  mean  time  the  interest,  rents,  etc.  were,  under 
the  order,  paid  to  the  separate  use  of  thp  wife. 

Two  children  were  born  after  the  legal  marriage.  In  May,  18-34,  the  wife  again 
eloped  from  H.,  her  husband,  and  committed  adultery;  and  he  recovered 
damages,  and  had  judgment  in  an  action  for  criminal  conversation. 

In  Januarj',  1835,  a  petition  was  presented  by  the  husband,  on  behalf  of  the  in- 
fant children,  praying  that,  in  proceeding  under  the  order  of  reference  before 
stated,  the  Master  might  amend  tlie  draft  settlement,  by  providing  out  of  the 
income  of  the  property  of  the  wife  during  her  life  a  competent  sum  to  be  paid 
to  the  husband  for  tlie  maintenance,  etc.  of  the  children  during  their  minoritv. 
and  after  attaining  twenty-one  years  for  tlieir  support  and  advancement  in 
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life;  and  that  in  tlie  mean  tinie  the  order  for  payment  of  tlie  interest  etc.  t«v 
the  wife  should  be  suspended.  The  Master  of  the  Rolls  made  an  order  of 
reference  to  the  Master  upon  this  petition  ;  and,  upon  consent,  it  was  directed 
that  .£700  half-yearly  should  be  paid  to  the  wife. 

Against  tliis  order  the  wife  a])]iealed  to  the  Lord  Chancellor  (Sugden),  who  re- 
versed the  order  of  the  Master  of  the  Rolls  ;  this  last^mentioned  order,  upon 
further  appeal  by  the  husband  to  the  Lord  Cliancellor  (Plunkett),  Wixs  reversed. 

The  appeal  to  the  House  was  against  the  last  order  of  reversal,  which  was  reversed. 

The  Appellant,  by  proceedings  had  in  1810,  become  a  ward  of  the  Court  of  Chan- 
cery, in  Ireland.  In  1820,  being  at  school,  and  of  the  age  of  tliii-teen  years  and  a  half, 
she  was  induced,  by  the  contrivances  of  the  Respondent  Thomas  Hodgens,  to  elope  with 
him  ;  and  on  the  10th  of  March,  1820,  a  form  of  marriage  was  celebrated  between  the 
Appellant  and  the  Respondent  Thomas  Hodgens.  Shortly  after  this  transaction 
Thomas  Hodgens,  and  others,  who  had  acted  in  collusion  with  him,  were  committed 
to  prison  by  order  of  the  Court,  and  the  Appellant  was  sent  back  to  school.  On  the 
4th  of  January,  1821,  Thomas  Hodgens  petitioned  the  Court,  and  obtained  his  release 
upon  [65]  entering  into  his  own  recognizance  with  securities  in  a.  sum  of  £2000.  upon 
condition  not  to  hold  any  intercourse  with  the  Appellant  without  the  leave  of  the 
Court.  On  the  21st  of  February,  1821,  the  Appellant  was  again  induced  to  abscond 
from  school,  and  to  pass  a  day  and  night  in  the  house  of  the  Respondent,  Thomas 
Hodgens  ;  and  on  the  2-l:th  of  February  he  was,  by  order  of  the  Court,  again  committed 
to  prison  for  this  new  contempt.  But  on  presenting  a  new  petition,  on  the  ground 
of  ill  health,  he  was  again  discharged,  by  order  of  the  30th  of  May,  1821,  upon  his  own 
recognizance,  on  condition  not  to  hold  communication  or  correspondence  with  tlie 
Appellant.  In  pursuance  of  an  order,  bearing  date  the  29th  of  January,  1821,  made 
in  the  matter  of  the  minor,  a  suit  was  instituted  in  the  Consistorial  Couji't  of  the 
Archbishop  of  Dublin  to  annul  the  marriage  ;  and  by  a.  decree  pronounced  in  the  cause, 
bearing  date  the  10th  December,  1822,  the  marriage  was  declared  null  and  void.  Of 
this  proceeding  th,e  Appellant  was  not  informed  ;  but,  having  been  again  sent  back  to 
school,  was  afterwards  forcibly  taken  from  her  governess  while  she  was  out  walking, 
and  eventually  carried  by  the  Respondent,  Thomas  Hodgens,  to  France,  where  he  lived 
with  her  in  a  state  of  concubinage  until  she  attained  her  full  age  of  twenty-one  years, 
in  September,  1827. 

In  November,  1827,  the  Appellant  petitioned  the  Court  to  be  discharged  from 
the  wardship  of  the  Court  ;  and  on  the  28th  of  November,  1827,  Thomas  Hodgens  pre- 
sented a  petition  to  the  Lord  Chancellor  of  Ireland,  setting  forth  the  cii-cumstance 
aforesaid  ;  and  further  stating  that  Thomas  Hodgens  was  willing  to  execute  such  deed 
of  settle-[66]-ment  as  to  the  property  of  the  Appellant  as  the  Lord  Chancellor  should 
direct,  and  to  submit  himself  in  every  respect  to  the  jurisdiction  of  tlie  Court  of 
Chancery,  and  praying  that  the  Court  would  make  such  order  of  reference  to  the 
Master  or  otherwise  as  his  Lordsliip  should  deem  most  suited  to  the  honour  and  in- 
terests of  the  Apjiellant,  he  the  said  Thomas  Hodgens  undertaking  to  do  and  perform 
wliatever  should  he.  ordered  by  his  Lordship  in  that  behalf. 

The  matter  of  the  petition  having  been  heard,  and  Roderick  Connor,  Esq.,  one  of 
the  Masters  of  the  Court,  and  guardian  of  the  fortune  of  the  Appellant,  appearing 
by  counsel  on  the  28th  of  November,  1827,  it  was  ordered,  (Thomas  Hodgens  under- 
taking to  be  forthcoming  to  abide  any  order  which  the  Court  might  see  fit  thereafter 
to  make  relating  to  the  matters  alluded  to  in  the  said  petition.)  that  Thomas  Hodgens 
should  proceed  to  have  a  legal  marriage  duly  solemnised  between  him  and  tlie  Appel- 
lant, then  late  a  minor  :  and  it  was  further  ordered  that  thereupon  Thomas  Hodgens 
should  proceed  to  lay  proposals  before  William  Henn,  Esq.,  the  Master  in  the  said 
matter,  for  a  proper  marriage  settlement  tO'  be  entered  intO'  under  the  circumstances 
in  respect  of  the  fortune  of  the  said  late  minor  :  and  it  was  further  ordered  tliat  the 
said  late  minor's  guardian,  Roderick  Connor,  Esq.,  should  take  special  care  as  to  the 
due  conduct  of  tlie  matters  comprised  in  the  said  order:  and  it  was  further  ordered 
that  the  matter  of  a  certain  petition  of  the  said  Anne  Hodgens  to  be  discharged  from 
the  wardship  of  the  Court  of  Chancery,  which  had  been  theretofore  presented  to  his 
Lordship,  should  stand  over  till  further  order. 

[67]  A  marriage  was  accordingly  solemnised  between  Tlioiaas  Hodgens  and  the 
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Appellant;  and  tliereupou  Tliouias  Hodgeus  laid  before  the  Master  proposals  for  a 
settlement  of  tlie  fortune  of  tlie  Appellant. 

The  Master  by  his  report,  bearinji:  date  the  8th  of  February,  1828,  found  :  "  That 
a  legal  marriage  had  been,  in  obedience  to  the  order,  duly  had  and  solemnised 
between  the  said  Thomas  Hodgens  and  the  said  Anne  Hodgens ;  and  he  further  found 
that  the  said  Thomas  Hodgens  had  laid  before  him  proposals  for  a  settlement  of  the 
fortune  of  the  said  Anne  Hodgens,  whereby  he  had  proposed  that  the  freehold  estates 
of  which  the  said  Anne  Hodgens  was  then  or  should  at  any  time  thereafter  during  her 
coverture  become  seised  should  bei  conveyed  tO'  trustees,  in  trust  tO'  and  for  the  sole 
and  separate  use  of  the  said  Anne  Hodgens,  wholly  independently  of  the  said  Thomas 
Hodgens,  and  without  the  saine  being  subject  tO'  his  debts;  and  that  tlie  rents,  issues, 
and  profits  thereof  should  be  paid  tO'  the  said  Anne  Hodgens  upon  her  own  receipti, 
notwitlistanding  her  coverture :  and  that,  after  the  decease  of  the  said  Ann  Hodgens, 
the  rents  of  tlie  freehold  estates  sliould  be  settled  to  the-  use  of  the  first  son  of  tlie  said 
Anne  Hodgens  by  the  said  Thomas  Hodgens,  and  the  lieirs  male  of  the  body  of  such 
first  son  ;  and,  in  default  of  sucli  issue,  then  to  the  use  of  the  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  son  and  sons  of  tlie  said  Anne  Hodgens  by  the  said 
Tlioiiias  Hodgens,  severally,  successively,  and  in  remainder,  one  after  another,  as  they 
and  every  of  them  should  be  in  priority  of  birth  and  seniority  of  [68]  age;  and,  for 
default  of  sucli  issue  male,  to-  the  use  of  the  daughter  or  daughters  of  the  said  ArMie 
Hodg'ens  by  the  said  Thomas  Hodgens,  if  more  than  one,  as  tenants  in  common  m 
tail ;  and,  in  default  of  issue  of  the  said  marriage,  then  to  tlie  use  of  such  person  and 
persons  for  such  estate  and  estates,  and  tO'  and  upon  such  uses,  trusts,  intents,  and 
purposes  as  she  the  said  Anne  Hodgens  (notwithstanding  her  coverture)  by  her  last 
will  and  testament,  to  be  signed  and  published  by  her  in  the  presence  of  and  attested 
by  three  or  more  credible  witnesses,  should  limit  and  appoint ;  and  in  default  of  such 
appointment  to  the  use  of  the  said  Anne  Hodgens,  her  heirs^  and  assigns  for  ever. 

"  And  as  to  the  personal  property  to  which  the  said  Anne  Hodgens  was  then,  or  at 
any  time  thereafter  during  her  coverture  should  become,  entitled,  it  was  thereby  pro- 
posed that  the  same  should  be  vested  in  trustees,  in  trust  by  aaid  out  of  the  said  pro- 
perty to  pay  all  such  costs  as  had  been  or  might  be  necessary  for  the  prosecution  of  the 
several  suits  and  proceedings  which  had  been  instituted  on  behalf  of  the  said  Anne 
Hodgens,  and  were  thereinafter'  mentioned,  and  such  costs  (if  any)  as  the  Court  might 
decree  her  or  the  said  Thomas  Hodgens  to  pay  in  any  suit  or  suits  then  instituted  on 
her  behalf,  or  in  which  she  was  then  a.  defendant,  and  which  are  likewise  thereinafter 
stated  ;  but  in  the  mean  time,  and  until  such  sums  should  be  paid,  upon  trust.  tO'  pay 
the  interest,  income,  and  proceeds  of  the  said  property  unto  tlie  said  Anne  Hodgens, 
to  and  for  her  sole  and  separate,  use  and  benefit,  free  from  tlie  control,  debts,  or  en- 
gagements of  the  said  Thomas  Hodgens  ;  and  after  the  payment  of  [69]  the  said  costs, 
then,  as  to  tlie  residue  of  the  said  personal  estate,  in  trust  tO'  pay  the  interest,  income, 
and  proceeds  thei-eof  unto  the  said  Anne  Hodgens  for  and  during  her  life,  to  and  for 
her  sole  and  separate  use  and  benefit,  free  from  the  control,  debts,  or  engagements 
of  the  said  Tlios.  Hodgens ;  and,  from  and  after  the  decease  of  the  said  Anne  Hodgens. 
in  trust  for  the  child  and  children  of  the  said  Ann  Hodgens  by  the  said  Thomas  Hod- 
gens, in  such  shares  and  proportions  (if  more  tlia.n  one)  as  the  said  Anne,  alone, 
notwithstanding  her  coverture,  should  by  any  deed,  or  by  her  last  will  and  testainent 
in  writing,  to  be  executed  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  direct  and  appoint ;  and,  in  default  of  such  appointment,  tlien  in  trust  for 
such  child  and  children,  equalh^  tO'  be  divided  amongst  tliem,  if  more  than  one,  share 
and  share  alike  as  tenant  in  common  ;  and,  in  case  there  sliould  be  but  one  suoli  child, 
then  in  trust  for  such  one  only  child,  with  power  however  to  the  said  Anne  Hodgens, 
by  any  wiU  to  be  by  her  executed  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  to  appoint  any  portion  of  the  said  personal  property,  not  ex- 
ceeding one  fifth  part  thereof,  to  the  said  Tlios.  Hodgens,  in  case  he  should  survive 
her ;  a.nd  with  power  also  to  the  said  Anne  Hodgens,  in  case  she  should  sur- 
vive the  said  Thomasi  Hodgens,  and  leave  any  issue  of  the  said  niarriasre 
who  should  become  entitled  to  any  benefit  under  said  settlement,  tO'  appoint  the 
interest  of  a  certain  proportion  of  the  said  personal  property,  not  exceeding  £20,000, 
to  and  for  the  use  of  any  after-taken  husband,  and  to  appoint  tlie  principal  [70]  to 
and  amongst  any  children  which  the  said  Anne  Hodgens  should  have  by  any  such 
after-taken  husband  ;  but  in  case  tlie  said  Anne  Hodgens  should  not  leave  anv  issue 
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by  liim.  who  should  become  entitled  to  any  benefit  as  aforesaid,  then  in  trust  for  such 
person  and  persons,  and  in  such  shares  and  proportions,  as  the  said  Anne  Hodgens 
should,  in  the  lifetime  of  the  said  Thomas  Hodgens,  by  her  will,  or,  after  his  death, 
eithej-  by  her  will,  or  by  any  deed  to  be  by  her  executed  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  direct  and  appoint;  and  in  default  of  such  ap- 
pointment then  in  trust  for  the  said  Anne  Hodgens,  her  executoi-s,  administrators, 
and  assigns." 

The  Master,  by  his  report,  further  found,  "  that  he  had  approved  ot'  the  pro- 
posals, and  of  a  draft  of  a  settlement  settling  and  assuring  the  said  property  pur- 
suant thereto,  but  that  he  had  postponed  the  engrossment  of  the  said  draft  until  his 
Lordsliip's  further  order  sho'uld  be  made  upon  the  said  report." 

The  Master,  by  his  report,  further  found,  "  that  there  was  tlien  depeliding  in  the 
Court  of  Chancery  a  suit  instituted  on  the'  part  of  the  said  Anne  Hodgens,  during  her 
minority,  against  Anne  Blake,  a/i'o*  Walker,  the  widow  and  administratrix  of  the 
late  Henry  Walker,  the  father  of  the  said  Anne  Hodgens.  in  order  to  ascertain  the 
rights  of  the  said  Anne  Hodgens  as  the  only  legitimate  child  of  the  said  Henry 
Walker  :  and  that  there  was  then  in  Court  tO'  tlie  credit  of  the  said  cause  the  sum  of 
£18-36  9s.  government  3i  per  cent  stock,  and  £128  lis.  cash;  but  which  said  sums 
were  subject  to  certain  [71]  claims  of  creditorsi  of  the  said  Heniy  AValker,  which  had 
not  then  yet  been  finally  adjudicated  upon  and  decided." 

The  Master  further  found,  "  that  there  was  then  likewise  depending  in  the  said 
Court,  a  suit  instituted  on  the  part  of  the  said  Anne  Hodgens,  during  her  minorit}', 
against  Elizabeth  Wheeler  and  Lydia.  Carr,  administratrixes  of  the  latei  Thomas 
Walker,  Esq.,  the  paternal  uncle  of  the  said  Anne  Hodgens,  in  order  to  ascertain  tlie 
rights  of  the  said  Anne  Hodgens  as  one  of  the  next  of  kin  of  the  said  Thomas  Walker  ; 
and  that  there  was  then  in  Court,  to  the  credit  of  the  said  cause,  the  sum  'if 
£13,465  16s.  government  3^  per  cent,  stock  ;  the  sum  of  £22, -107  12s.  6d.  stock  of  the 
governor  and  company  of  the  bank  of  Ireland  ;  tlie  sum  of  £538  12s.  2d.  government 
4  per  cent,  stock ;  and  £1131  3s.  2d.  cash;  and  that  it  was  admitted  by  the  defendants 
in  the  cause  that  Anne  Hodgens  was  entitled  to  the  said  several  sums."  And  the 
Master  further  found,  "  that  the  said  several  sums,  together  with  certain  freeliold 
property  yielding  a  profit  rent  of  £153  3s.  lOd.  a.  year,  were  to  be  the  subject  of  the 
said  settlement,  and  that  tlie  same  were  in  the  said  draft  thereof  fuUy  recited  and 
set  forth." 

The  Master  further  found,  "  tliat  there  was  also  then  depending  in  the  said  Court  of 
Chancery  a  suit  instituted  against  the  said  Anne  Hodgens  by  one  Henry  Walker, 
claiming  as  tlie  heir  at  law-  of  the  said  Henry  Walker,  the  father,  and  Tliomas 
Walker,  the  uncle,  of  the  said  Anne  Hodgens,  to  be  entitled  to  the  freehold  estates,  of 
which  tliey,  the  said  Henry  Walker  and  Thomas  Walker,  respectively  died  seised  ; 
and  [72]  claiming  also,  as  one  of  tlie  next  of  kin  of  the  said  Henry  Walker  and 
Thomas  Walker,  tO'  be  entitled  equally  with  the  said  Anne  Hodgens  tO'  a  distributive 
share  of  the  personal  estate  of  which  the  said  Henry  and  Thomas  Walker  respectively 
died  possessed:  all  which  se^'eral  suits,  the  said  Master  found,  were  the  suits  for  the 
costs  whereof  it  was  proposed  to  provide,  as  in  the  said  report,  and  in  the  said  draft 
of  the  settlement,  is  stated  and  provided." 

Upon  the  report  being  made,  a  petition  was  presented  by  Thomas  Hodgens  to  the 
Lord  Chancellor,  praying  that  the  report  be  confirmed  by  an  order-  of  his  Lordship  : 
but  it  appearing  to-  his  Lordship  that  several  persons  liad  set  up  claims  to  the  pro- 
perty of  Anne  Hodgens,  wdiich  was  tO'  bei  the  subject  of  the  settlement,  and  that  the 
same  were  then  undetermined,  his  Lordship  refused  under  such  circumstances  to  mak? 
any  order  to  confirm  tlie  report. 

By  an  order,  bearing  date  the  2d  day  of  August,  1828,  made  in  the  said  matter,  and 
in  the  several  causes  in  the  title  of  the  said  order  mentioned,  the  Accountant-general  of 
the  Court  of  Chancery  in  L-eland  was  ordered  to-  draw-  on  the  Bank  of  Ireland  in 
favour  of  Anne  Hodgens,  and  upon  her  own  separate  receipt,  for  tlie  dividends  and 
interest  due  and  tO'  accrue  due  on  the  funds  in  Court,  tO'  the  credit  of  the  several 
causes  mentioned  in  the  order,  constituting  part  of  the  property  to  which  she  was 
entitled,  and  which  was  to  have  been  put  into  settlement  pursuant  to  the  proposal 
made  by  Thomas  Hodgens. 

In  pursuance  of  the  order,  Anne  Hodgens  continued  to  receive  the  interest  and 
dividends  of  [73]  the  funds  on  her  own  separate  receipt  until  the  time  hereinafter 
mentioned. 
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The  claims  of  Anne  Hodgens  to  the  property,  which  was  to  be  made  the  subject  of 
the  marriage  settlement,  were,  for  some  ^-ears  subsequent  to  the  pronouncing  of  the 
order,  contested,  on  tlie  alleged  ground  of  lier  illegitimacy,  in  several  suits  instituted 
in  the  Court  of  Chancery  in  Ireland.  But  her  right  to  the  freeliold  property  of 
Tliomas  Walker  was  ultimately  established  ;  and  by  a  final  decree,  bearing  date  tlie 
30th  day  of  April,  1833,  made  in  the  cause  of  Tliomas  Hodgens  and  Anne  Hodgens, 
otlierwise  Walker,  his  wife,  against  Elizabeth  Wheeler  and  Lydia  Carli',  Thomas 
Hodgens  and  Anne  Hodgens,  in  right  of  the  said  Anne,  were  decreed  entitled  tO'  one 
third  pan  of  the  personal  property  of  tlie  aforesaid  Tliomas  W'alker,  her  uncle,  de- 
ceased. 

By  order,  bearing  date  tlie  lOtli  of  December,  1833,  made  in  the  several  causes  in 
the  title  of  the  order  mentioned,  the  Accountant-general  of  the  Court  of  Chancer}' 
was  directed  to  transfer  from  the  credit  of  the  first  and  second  causes  therein  men- 
tioned to  tlie  credit  of  the  third  cause  therein  also  mentioned,  and  to  the  separate 
credit  of  Anne  Hodgens,  the  sum  of  £5846  12&.  2d.  government  old  3-i  per  cent,  stock, 
£538  12s.  2d.  government  new  3J  per  cent,  stock,  and  £22,407  12s.  6d.  bank  of 
Ireland  stock.  And  it  was  further  ordered  that  the  Accountant-general  should,  in 
execution  of  the  order  of  the  2d  of  August,  1828,  draw  from  time  tO'  time  on  the  bank 
of  Ireland  in  favour  of  Anne  Hodgens,  on  her  separate  receipt,  for  the  dividends 
which  should  accrue  due  on  the  said  several  funds. 

[74]  By  an  order  made  in  the  caiuse  of  Hodgens  and  Wife  against  Wheeler  and 
Carr,  and  bearing  date  the  13th  of  February,  1829,  it  was  ordered  that  the  receiver 
in  the  said  cause  be  discharged  from  the  receipts  of  the  rents  of  the  freehold  estate 
therein  mentioned  (and  which,  pui-suant  tO'  the  Master's  report  of  the  8th  of  February, 
1828,  were  tO'  be  put  into  settlement,  as  therein  set  fortli) ;  and  that  Anne  Hodgens  be 
at  liberty  to  enter  into  the  receipt  of  the  said  rents  as  her  separate  estate;  and,  in 
pursuance  of  tlie  last-mentioned  order,  Anne  Hodgens  continued  in  receipt  of  the 
rents  as  her  separate  estate. 

The  Respondents,  Henry  Walker  Hodgens  and  Thomas  Walker  Hodgens,  were 
the  only  issue  of  the  marriage  of  Thomas  Hodgens  and  Anne  his  wife,  which  was 
solemnised  pursuant  to  the  order  of  the  28th  of  November,  1827.  The  Respondent 
Henry  Walker  Hodgens  was,  at  tlie  time  of  the  elopement  of  Anne  Hodgens,  as  herein- 
after mentioned,  of  the  age  of  four  years  or  tliereabouts,  and  tlie  Respondent  Thomas 
Walker  Hodgens  of  tlie  age  of  three  years. 

In  the  mouth  of  March,  1834,  differences  arose  between  Thomas  Hodgens  and  Anne 
his  wife;  and  on  the  4tli  of  March,  1834,  Ann  Hodgens  eloped  from  the  residence  of 
her  husband,  and  continued  absent  therefroni  until  the  18th  of  March,  when,  by  the 
jiersuasion  of  mutual  friends,  she  was  induced  to  return.  But  the  differences  between 
Thomas  Hodgens  and  Anne  his  wife  still  continuing,  Anne  Hodgens,  on  the  16th  of 
April,  1834,  presented  a  petition  to  the  Lords  Commissioners  for  the  custody  of  the 
great  seal  of  Ireland,  stating,  among  other  matters,  [75]  that  by  an  order  made  in  the 
said  matter  on  the  30tli  of  April,  1834,  on  the  petition  of  Anne  Hodgens,  it  was 
ordered  that  Thomas  Hodgens  should  join  the  said  Anne  Hodgens  in  levying  fines  of 
the  freehold  property  of  Anne  Hodgens,  and  that  such  fines  had  been,  in  pursuance 
of  the  order,  accordingly  levied  ;  and  praying  that  Tliomas  Hodgens  be  ordered  to 
execute  the  marriage  settlement  whereof  tlie  draft  had  been  approved  of  by  the 
Master,  as  found  by  his  report  of  the  8tli  of  February,  1828,  with  such  alterations 
therein  with  respect  to  the  amount  of  the  petitioner's  property  (if  any)  as  the  Master 
might  cei'tify  to  be  proper  and  necessary  and  in  consequence  of  the  orders  referred 
to  in  the  petition  or  any  of  tliem,  and  that  it  might  be  referred  to  the  master  to 
inspect  the  draft  of  the  settlement  and  the  said  orders,  and  to  certify  whether  any  and 
what  alteration  should  be  made  in  the  said  draft  in  consequence  of  the  said  orders, 
and  that  the  Master  be  also  directed  to  approve  of  proper  trustees  tO'  be  named  in  iJie 
settlement,  and  that  such  proceedings  might  be  liad  without  prejudice  tp  the  afore- 
said orders  of  the  2d  of  August,  1828,  13th  of  February,  1829,  aiid  10th  of  December, 
1833.  Whereby  it  was  ordered  that  the  dividends  and  proceeds  of  the  personal  estate 
be  paid  to  Anne  Hodgens  for  her  separate  use,  and  that  she  should  be  at  liberty  tn 
receive  the  rents  of  lier  freehold  property  as  her  separate  estate. 

The  matter  of  the  petition  having  come  on  to  be  moved  before  the  Master  of  the 
Rolls,  by  counsel  on  behalf  of  Anne  Hodgens,  and  counsel  for  Tliomas  Hodgens  and 
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for  the  Respondents  having  been  heard  on  the  petition,  it  was,  on  the  22d  of  May, 
[76]  liS'54,  ordered  by  his  Honour  the  Master  of  the  Rolls,  that  the  Master  in  the  said 
matter  l)e  at  liberty  to  review  his  report,  bearing  date  tlie  8tli  of  F'ebruarj',  1828,  and 
the  draft  of  the  marriage  settlement  tlierein  mentioned  ;  and,  in  reviewing  the  same, 
it  was  further  ordered,  that  the  Master  do  report  the  funds  to  be  thereby  conveyed  to 
and  vested  in  trustees,  having  regard  to  the  said  orders,  bearing  date  respectively  the 
I'd  of  August,  1828,  the  i:_Uh"of  February,  1829,  and  the  10th  of  December,  1833,  and 
to  the  sum  of  £265  3s.  5d.  old  government  3i  per  cent,  stock,  and  £51  Is.  2d.  speci- 
fied in  the  petition,  and  also  in  relation  to  any  other  funds  to  be  included  in  and 
vested  in  trustees  by  the  said  settlement,  etc.  And  tliat  the  Master  do  amend  the 
draft  of  the  said  settlement,  by  declaring  thereby  and  limiting  the  uses  of  the  fines 
levied  in  tlie  then  last  term  of  the  freeliold  property  mentioned  in  the  said  report: 
And  the  Court  liaving  regard  to  the  contempts  committed  by  Tlio^mas  Hodgens,  and 
especially  to  those  mentioned  in  the  orders,  bearing  date  the  1st  of  April,  1820,  the 
24th  of  February,  1821,  the  30th  of  May,  1821,  and  the  15th  of  May,  1822,  declared 
tliat  the  Master,  in  settling  and  approving  of  the  draft  O'f  the  said  settlement,  ought 
to  provide,  by  effectual  provisions  and  limitiitions,  to  exclude  the  said  Thomas  Hod- 
gens from  any  present,  future,  or  contingent  interest  in  the  property,  real  or  per- 
sonal, of  Anne  Hodgens  his  wife,  or  any  part  thereof,  save  and  except  so  far  as  the 
draft  of  tjie  settlement,  as  mentioned  in  the  report  of  the  Master,  enables  Anne 
Hodgens,  by  virtue  of  the  power  therein  contained,  to  make  an  appointment  in  the 
events  therein  mentioned  in  favour  of  Thouuis  Hodgens,  and  in  the  manner  therein 
pro-[77]-posed,  of  a.  portion  of  the  personal  property  not  exceeding  one  fifth  thereof  ; 
and  it  was  ordered  accordingly :  And  it  was  further  ordered  that  the  said  Mas-ter  do 
amend  the  draft  of  the  settlement,  as  mentioned  in  the  report,  which  provides,  "  That 
in  case  tlie  said  Anne  shall  not  leave  any  issue  by  Tliomasi  Hodgens,  who  shall 
become  entitled  to  any  benefits  as  provided  in  the  draft  then  in  trust  for  such  person 
or  persons,  and  in  such  shares  and  proportions  as  Anne  shall,  in  tlie  lifetime  of 
Tliomas  Hodgens,  by  her  will,  or,  after  his  death,  either  by  her  will,  or  by  any  deed, 
to  be  by  her  executed  in  the  presence  of  and  attested  by  twO'  or  more  credible  witnesses, 
direct  and  appoint,  and  in  default  of  such  appointment,  then  in  trust  for  Anne 
Hodgens,  her  executors,  administrators',  and  assigns,"  by  providing  that,  in  default 
of  such  appointment,  the  personal  property  he  limited  in  trust  for  Anne  Hodgens  and 
her  next  of  kin  to  the  eixpress  exclusion  of  Thomas  Hodgens,  his  executors  and  adminis- 
trators :  And  it  was  further  ordered  that,  the  Accountant-general  do  continue  to  act 
in  jiursuance  of  the  order,  bearing  date  the  lOtli  of  December,  1833,  and  continue  to 
draw  in  favour  of  Anne  Hodgens  for  the  dividends  which  should  accrue  due  from  time 
to  time  upon  the  funds  therein  mentioned,  and  thereby  ordered  to  be  placed  tO'  her 
separate  credit,  and  on  her  separate  receipt,  until  further  order:  And  that  Anne 
Hodgens  be  at  liberty  to  continue  to  receive  tlie  rents  and  profits  of  the  freehold  pro- 
perty as  her  separate  estate  until  further  order. 

By  the  order  of  the  30th  of  April,  1834,  recited  in  the  petition  of  Anne  Hodgens, 
whereon  tlie  order  of  the  22d  of  May,  1834,  was  pronounced,  [78]  it  was  ordered  that 
Thomas  Hodgens  and  Anne  his  wife  should  proceed  to  levy  a  fine,  during  the  then  pre- 
sent term  of  the  real  estates  of  Anne  Hodgens,  tO'  such  uses  as  sliould  be  declared  in 
and  by  such  deed  of  settlement  to  be  finally  settled  and  approved  of  by  the  Court,  and 
to  be  executed  as  the  Co^urt  should  order  touching  the  property  of  Anne  Hodgens; 
and  in  the  mean  time,  and  until  sucli  settlements  should  be  executed,  it  was  further 
ordered,  that  the  fine  do  enure  to  the  use  of  Anne  Hodgens,  her  heirs  and  assigns. 

On  the  19th  of  May,  1834,  Anne  Hodgens  again  eloped  from  the  residence  of 
Tliomas  Hodgens,  and  carried  on  a  criminal  intercourse  with  Anthony  Patrick  Mahon, 
witli  whom  afterwards  she  continued  to  cohabit. 

In  consequence  of  such  misconduct,  Thomas  Hodgens  brought  an  action  at  law 
against  Anthony  Patrick  Mahon  for  criminal  conversation  with  his  wife,  and  obtained 
a  verdict  with  damages,  and  final  judgment  therein. 

The  interest  and  dividends  of  the  funds  payable  to  Anne  Hodgens,  on  her  separate 
receipt,  under  the  orders  of  the  2d  of  August,  1828,  and  the  10th  of  December,  1833, 
amounted  annually  to  the  sum  of  £2343  3s.  ;  and  the  rents  and  profits  of  the  freehold 
estates  which  Anne  Hodgens  received,  pursuant  to  the  order  of  the  13th  of  February, 
1829.  amounted  tothej'early  sum  of  £154  18s.  6d. 
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On  the  12tli  of  January,  1835,  a  petition  was  presented  to  the  Lord  Chancellor  of 
Ireland,  by  Thomas  Hodgens.  on  behalf  of  the  infant  Respondents,  whereby  it  was 
prayed,  that  in  proceeding  under  the  order  of  reference  of  the  '22d  of  May,  1834,  the 
Master  do  amend  the  draft  [79]  of  the  settlement,  by  providing  out  of  the  income  of 
the  jiroperty  of  Anne  Hodgens  during  her  life  a  competent  sum  to  Ix?  paid  to-  the 
Respondents'  father,  Tlioiuas  Hodgens,  for  the  maintenance,  clothing,  and  education 
of  the  Respondents  during  their  minority,  and  likewise  a  competent  sum  to  be  paid 
to  the  Respondents'  children,  after  they  sliall  attain  the  age  of  twenty-one  years,  for 
their  support  and  advancement  in  life;  and  that  he  should  furtJier  amend  the  said 
draft,  in  reference  tO'  the  disposition  of  the  residue  of  the  income  of  the  property  of 
Anne  Hodgens  during  her  life,  in  such  manner  as  his  Lordship  should  deem  meet 
under  the  circumstances  of  the  ease;  and  that  in  the  mean  time  the  execution  of  the 
orders  of  the  2d  of  August,  1828,  the  10th  of  December,  1833,  the  22d  of  May,  1834, 
and  the  13th  of  February,  1829,  so  far  as  the  same  empowered  the  said  Anne  Hodgens 
to  receive  on  her  separate  receipt,  and  as  her  separate  estate,  the  interest  and  divi 
dends,  rents  and  profits,  of  the  funds  and  freehold  property  respectively,  be  super- 
seded, and  that  Anne  Hodgens  be  restrained  from  receiving  the.sa.rae  ;  "  whereupon  it 
was  ordered,  by  the  Master  of  the  Rolls,  that  the  matter  of  the  said  petition  do  stand 
over  tO'  be  moved  on  the  then  next  Wednesday  :  And  it  was  further  ordered,  that 
payments  under  the  said  orders  be  stayed  in  the  mean  time  until  further  <jrder." 

On  the  26th  of  Januarj',  1835,  an  application  was  made  on  behalf  of  the  Respon- 
dents in  the  matter  of  the  said  late  minor,  and  in  the  several  causes  mentioned  in  the 
title  of  the  notice  of  tJie  said  application,  that  in  proceeding  under  the  aforesaid 
order  of  reference,  bearing  date  the  22d  of  [80]  May,  ISS-t,  the  Master  might  amend 
the  draft  of  the  settlement,  bearing  date  the  8tili  of  February,  1828,  by  providing 
out  of  the  income  of  Anne  Hodgens  a  competent  sum,  to  be  paid  to  Thomas  Hodgens 
the  father  of  the  children,  for  their  maintenance,  clothing,  and  eduoation.  and  a, 
competent  sum  to  be  paid  them  after  they  should  attain  the  age  of  twenty-one  years ; 
and  also  in  reference  to  the  disposition  of  the  residue  of  the  income  of  the  property 
o'f  the  said  Anne  Hodgens  during  her  life.  Whereupon  it  was  ordered  by  his  Honour 
the.  Master  of  the  Rolls,  it  appearing  to  the  Court  that  the  order,  bearing  date  the 
28tli  of  November,  1827,  was  made  by  the  then  Lord  Chancellor  against  the  said 
Thomas  Hodgens,  then  and  still  in  contempt,  under  the  three  orders  for  attachments 
for  distinct  contempts,  in  relation  to  the  said  Anne  Hodgens  as  a.  ward  of  the  Court, 
bearing  date^  respectively  the  1st  of  May,  1820,  the  24th  of  February,  1821,  and  the 
18th  of  May,  182/,  upon  his  snbmission,  stated  in  the  said  order,  to  execute  such 
deed  of  settlement  as  his  Lordship  might  direct,  and  to  submit  himself  in  every 
respect  to  the  jurisdiction  of  the  Court,  and  that  the  jurisdiction  was  exercised,  and 
the  said  order  made,  in  relation  to  the  marital  rights  of  the  said  Thomas  Hodgens 
in  the  fortune  of  the  said  Anne  Hodgens,  as  against  a  person  liable  to  the  juris- 
diction of  the  Court  under  the  said  contempts  ;  and  that  the  said  order  did  not  import 
and  could  not  be  deemed  to  be  taken  as  in  tlie  nature  of  articles  of  agreement 
previous  to  the  marriage  mentioned  in  tlie  said  order  ;  And  it  further  appearing  to 
the:  Court,  from  the  affidavit  of  the  said  Thomas  Hodgens,  filed  the  7th  of  January, 
1835,  that  having  presented  a  pe-[81]-titioai  to  confirm  the  Master's  report  under 
the  said  order,  bearing  date  the  28th  of  Novemlwr,  1827.  in  relation  to  the  draft  of 
the  said  settlement,  the  then  Lord  Chancellor  declined  to  make  any  order  tliereon  for 
the  reason  stated  in  the  said  affidavit;  and  it  further  appearing  that  the  draft  of  the 
said  settlement  has  never  been  approved  of  by  any  order  of  the  Coairt,  and  that  by 
order,  bearing  date  the.  22d  of  May,  1834,  grounded  upon  the  petition  of  tJie  said 
Anne  Hodgens,  it  was  ordered  that  the  Master  should  be  at  liberty  to  review  his 
said  report,  bearing  date  the  8th  of  Fehruary,  1828,  and  the  draft  of  the  marriage 
settlement  therein  mentioned,  and  therein  to  make  amendments  and  variations  there- 
in specified,  beneficial  to  the  said  Anne  Hodgens  and  her  collateral  relatives:  And  it 
further  appearing  to  the  Court,  that  the  said  Henry  Walker  Hodgens  and  Thomas 
Walker  Hodgens,  the  infants  and  only  children  of  the  said  Thomas  and  Anne 
Hodgens,  since  their  marriage,  under  the  said  order,  bearing  date  the  2Sth  of 
November,  1827,  were  without  any  present  provision  for  their  education  and  main- 
tenance, and  without  any  provision   after  their  full  age  for  their  subsistence  and 
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advancement,  during  the  lifetime  of  the  said  Anne  Hodgens  :  And  it  furtlier  appear- 
ing to  the  Court,  that  before  any  draft  of  tlie  settlement  should  now  be  approved  of, 
regard  should  be  had  to  the  state  of  the  facts  and  family  as  they  then  txisted,  and  to 
the  ofcurrences  which  had  taken  place,  and  especially  to  the  events  and  circumstances 
which  liad  occurred  since  making  the  said  order,  bearing  date  the  22d  of  May,  1834, 
it  was  ordered  that  it  be  referred  to  William  Henn.  esq.  tlie  Master,  in  proceeding 
under  tlie  said  order,  bearing  date  tlic  [82]  "i2d  of  May,   lf*.'i4,  further  to  enquire 
and  report  whether  tlie  Respondents  had  been  maintained  out  of  the  separate  estate 
of  Anne  Hodgens  up  to*  any  and  wliat  period,  and  wiiether   in  reviewing  and  ap- 
proving of  a  draft  of  tlie  settlement  under  the  last-mentioned  order,   it  would  be 
necessai-y  a.nd  proper,  having  regard  to  the  circumstances  in  life  of  Thomas  Hodgens, 
and  to  the  consideration  of  his  ability  to  maintain  and  educate  the  Respondents 
according  tO'  tlieir  future  expectations  and  property,  and  afterwards  tO'  provide  for 
tlieiii  during  tlie  lifetime  of  the  Appellant,  that  any  and  what  yearly  sum  should  be 
limited,  payable  half  yearly  out  of  the  dividends  of  tiie  fortune  of  tlie  Appellant  to 
the  Respondent's  father,  the  said  Thomas  Hodgens  during  his  lifetime,  and  after- 
wards tO'  trustees  for  the  Respondents  in  the  event  of  the  Appellant  surviving  the  said 
Tliomas  Hodgens,  during  lier  lifetime,  for  the  purpose  of  providing  for  tlie  main- 
tenance and  education  of  the  Respondents  during  their  minority,  and  afterwards 
for  providing  a  suitable  subsistence  and  advancement  for  them  during  tlie  lifetime 
of  Anne  Hodgens,  Thomas  Hodgens  undertaking  to  enter  into  and  execute  the  said 
settlement  with  such  proper  covenants  as;  the  Court  shall  approve,  for  tlie  purpose 
of  binding  Thomas  Hodgens  yearly  and  every  year,  to  pass  and  file  an  account  liefore 
Roderick  Connor,  esq.,  the  Master  in  the  third  cause,  each  Micliaelmas  term,  for  the 
yearly  sum,  so  to  be  paid  to  him;  and  after  allowing  all  just  disibursement-s  and 
allowances  for  the  maintenance  and  education  of  the  Respondents,  to  vest  tlie  balance 
in  govei-nment  3i  per  cent,  stocli,  and  transfer  the  same  toi  the  separate  credit  [83] 
in  the  third  cause  of  tlie  Respondents  or  of  the  survivor  of  them,  and  also  to  concur 
in  all  necessary  acts  for  the  continuing  such  provision  as  shall  be  made  during  the 
lifetime  of  Anne  Hodgens,  if  slie  shall  survive  the  said  Thomas  Hodgens  :  And  it  w-as 
further  ordered  that  the  declarations  and  directions  in  tlie  order,  bearing  date'  the 
■22d  of  May,  183-1,  Ije  varied  so  far  as  the  same  are  inconsistent  with  the  said  order  : 
And  accordingly  his  Honour  was  pleased  to  declare  that  the  Master,  in  settling  and 
approving  of  the  draft  of  the  settlement,  ought  to  provide  by  effectual  provisions 
and  limitations  to  exclude  Thomas  Hodgens  from  any  present,  future,  or  contingent 
interest  in  the  property,  real  or  personal,  of  Anne  Hodgens,  or  any  part  thereof  save 
tlie  provision  therein  referred  to  the  Master,  to   report  ior  Thomas  Hodgens,   for 
the  benefit  and  in  trust  for  the  Respondents,  and  save  and  except  an}'  benefit  which 
he  might  derive  under  any  appointment  to  be  executed  under  the  power  of  appoints 
ment,  proposed  tO'  be  resei-ved  tO'  Anne  Hodgens,  tO'  appoint  to  Thomas  Hodgens,  in 
the  manner  therein  proposed,  a  portion  of  the  personal  fortune  7iot  exceeding  one- 
fifth  :   And  Thomas  Hodgens,  on  behalf  of  himself  and  the  minorsi,  consenting  that 
the  order  to  stay  payments  be  discharged  upon  tlie  terms  of  the  p.ayments  to  Anne 
Hodgens,  under  the  orders  bearing  date  the  10th  of  December,  1833,  and  the  22d  of 
May,    1834,   being   reduced,    pending  the   reference  therein    mentioned,    and    until 
further   order;    it  was   further  ordered   that  the  order   bearing   date  the    12th   of 
January,  then  instant,  be  discharged  :  And  it  was  further  ordered  that  the  Account- 
ant-general of  the  Court  [84]  do  in  execution  of  the  orders  bearing  date  tlie  lOtli  of 
December  1833,  and  the  22d  of  May,  1834,  dra,w  out  of  the  dividends  of  the  funds 
mentioned  in  the  said  orders  tlien  standing  to  the  credit  of  the  third  cause,  entitled 
in  the  Accountant-general's  books,  Thomas  Hodgens  and  Anne  Hodgens,  otherwise 
Walker  his  wife  against  Elizabeth  WHieeler  and  Lydia  Carr  (and  to  the  separate 
credit  of  Anne  Hodgens),  as  an  interim  provision  in  favour  of  Anne  Hodgens,  or 
such  person  as  she  should  appoint  by  any  writing  as  her  separate  estate,  for  the 
sum  of  £700  and  so  lialf-yearly,  for  the  like  sum  of  £700  out  of  the  dividends  when 
received  from  time  to  time,  until  further  order  :   And  it  was  further  ordered,  that 
the  residue  of  the  said  dividends  be  half-yearly  invested  witli  the  approbation  of 
the  Master,  in  government  'il  per  cent,  stock,  and  transferred  to  the  credit  of  the 
third  cause:  And  his  Honour  was  plea^sed  to  reserve  further  order  until  the  return 
of  tlie  report;  and  it  was  further  ordered,  that  the  said  interim  consent  be  without 
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prejudice  to  the  right  of  either  party  to  appeal  as  tO'  the  rest  of  tlie  saiid  order  as 
they  might  be  advised,  and  to  any  order  which  might  be  made  on  sucli  appeal  as 
to  sucli  interim  payment. 

On  tlie  21st  of  February,  1835,  the  Appellant  presented  a  petition  to  the  Lord 
Chancellor  (Sugden)  praying  that  the  order  of  the  Master  of  the  Rolls,  bearing 
date  the  26th  of  January.  1835,  be  set  aside,  and  that  the  order  of  the  Master  of  the 
Rolls,  Ijearing  date  the  12th  of  January,  1835,  so  far  as  the  same  would  be  re-estalh- 
lished,  by  setting  aside  tlie  order  of  the  26th  of  January.  1835,  might  be  also  set 
aside,  and  that  the  rights  and  interests  of  the  petitioner  in  and  to  the  dividends  and 
all  other  her  property  or  fortune,  real  or  per-[85]-sonal,  be  restored  to  the  same 
condition  in  which  the  same  were  placed  before  the  making  of  the  order  of  the  12tli 
of  January,  1835  :  Whereupon  it  was  ordered  by  the  Lord  Chancellor,  that  the 
order  of  the  12th  of  January,  1835,  and  26th  of  January,  1835,  be  set  aside,  and  it 
was  further  ordered  that  the  Accountan<>General  do  draw  on  the  Bank  of  Ireland 
in  favour  of  Anne  Hodgens  for  the  balance  of  the  dividends  which  became  due  on 
the  5th  of  January,  1835,  and  which  she  was  restrained  from  using  by  the  aforesaid 
orders;  and  it  was  further  ordered  that  the  Accountant-general  do  also  from  time 
to  time  draw  on  the  Bank  of  Ireland  in  favour  of  Anne  Hodgens  on  her  separate 
receipt,  for  the  dividends  which  should  from  time  to  time  thereafter  accrue  due  on  the 
government  and  bank  stock  mentioned  in  the  orders  of  the  10th  of  December,  1833, 
and  22d  of  April,  1834,  pursuant  to  the  directions  contained  in  the  said  orders 
respectively. 

On  the  22d  day  of  April,  1835,  the  Respondents  caused  notice  to  be  served  of  an 
application  tO'  the  Lord  Chancellor  (Plunkett),  by  way  of  rehearing  of  the  motion  on 
which  the  order,  bearing  date  the  21st  of  February,  1835,  was  made,  "'  that  the  said 
last^mentioned  ordei-  be  set  aside  or  varied,  and  that  the  order  of  the  Master  of  the 
Rolls,  bearing  date  the  26th  of  Januaiy,  1835,  be  confirmed."  Wliereupon  by  an 
order  bearing  date  the  1st  of  June.  1835,  it  was  ordered  by  the  Lord  Chancellor  that 
the  order,  bearing  date  the  21st  of  February,  1835,  be,  and  the  same  was  thereby 
reversed  ;  and  it  was  further  ordered  that  the  reference  theretofore  directed  by  the 
Rolls'  order  of  the  26th  of  January,  1835,  be  proceeded  on  ;  and  in  [86]  proceeding  on 
the  reference  by  the  said  order  directed,  it  was  further  ordered  that  the  Master  do 
enquire  and  report  particularly  the  nature,  amount,  and  value  of  the  freehold  pro- 
perties of  Anne  Hodgens,  and  also  of  the  personal  jjroperty ;  and  it  was  further 
ordered  that  the  Master  do  also  encjuire  and  report  whether  the  same,  or  any  and  what 
part  thereof  had  been  at  any  time  and  when  reduced  into  possession  by  Thomas 
Hodgens,  her  husband,  and  if  so,  under  what  circumstances. 
The  appeal  to  the  House  of  Lords  was  against  this  order. 
For  the  Appellant,  Mr.  Wigrani  and  Mr.  Shadwell. 

For  the  Appellant,  it  was  argued,  that  the  property  of  tlie  Ward  was  under  the 
control  of  the  Court;  that  the  conduct  of  the  husband  brought  him  wdthin  the  juris- 
diction, and  being  flagrant  was  a  ground  for  severity  ;  that  the  order  for  settlement 
of  tlie  property  was  made  upon  the  undertaking  and  proposal  of  the  husband  ;  that 
the  settlement  approved  by  the  Master  was  a  gift  by  the  husband  to  the  wife,  founded 
upon  the  undertaking,  and  could  not  be  recalled  ;  that  subsequent  events 
could  not  be  regarded  nor  alleged  as  ground  for  alteration  in  the  settlement  to  affect 
the  interests  of  the  wife ;  that  the  children  could  only  claim  througli  the  marital  right 
which  had  been  surrendered  by  the  undertaking  and  proposals;  that  the  order  of 
the  2d  of  August,  1828,  could  not  be  discharged,  not  being  made  until  furtlier  order, 
but  as  final  :  that  the  report  adopting  the  proposals,  though  not  confirmed,  had  been 
acted  upon.  The  authorities  cited  were  Millet  r.  Ruwsf  [87]  7  Ves.  -IIQ  :  Stackpo/e 
V.  Beaummit,  3  Ves.  89  ;  Lun^  v.  Long  and  Austen  v.  Halsey,  2  Sim.  and  S.  119.  and 
123.  note;  Leeds  v.  Bmrnardiston,  i  Sim.  538;  Ball  v.  Coutts,  1  V.  and  B.  292: 
Murray  v.  Lord  Elibmih,  10  Ves.  84  ;  Steinnietz  v.  Hulthin,  1  Gl.  and  J.  64  :  Like  v. 
Beresford,  3  Ves.  506  ;  Grey  v.  Kentish,  1  Atk.  280  ;  Field  v.  Sims,  Trevor  v.  Trevor. 
1  P.  W.  622  ;  6  Anne  c.  16.  s.  1.,  and  2  Geo.  4.  c.  76.  s.  23  :  and  see  Chassaing  v. 
Parsonage,  5  Ves.  14  ;  Sid/ney  v.  Sidney,  3  P.  W.  269  ;  Lloyd  v.  Williams,  1  Mad.  450  : 
Fenner  v.  Taylor,  2  Russ.  and  M.  190. 

For  the  Respondent.  Mr.  Knight  and  Mr.  Lynch. 

No  settlement  of  the  fortune  of  Anne  Hodgens  has  been  executed,  and  the  report. 
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bearing  date  tlie  8th  of  Februaiy,  182iS,  whereby  the  Master  ajiproved  of  the  draft 
of  an  intended  settlement,  has  not  been  tontirnied  by  any  order  of  the  Court.  The 
report  and  the  draft  of  tlie  settlement  were  varied  by  the  order  of  the  :22d  of  May. 
1834,  and  that  order  was  obtained  on  application  of  Anne  Hodgens,  who  acquiesced 
in  and  took  benefit  under  it ;  and  Anne  Hodgens  thereby  admitted  the  jurisdiction  of 
the  Court  to  vary  tlie  report  and  settlement.  It  is  argued,  tiiat  subsequent  events  are 
not  to  be  regarded.  But  the  rule  is  not,  nor  can  be  so,  as  iu  cases  of  reversions  falling 
in  or  bankruptcy  of  the  husband. 

By  the  order  bearing  date  the  30th  of  April,  1834,  obtained  on  application  (jf 
Anne  Hodgens,  Thomas  Hodgens  and  Anne  Hodgens  are  directed  to  levy  a  fine  of  the 
freehold  lands  therein-mentioned,  to  sucli  uses  as  should  be  declared  by  the  deed  [88] 
of  settlement,  to  be  finally  settled  and  approved  of  by  tlie  Court;  and  Anne  Hodgens 
acquiesced  in  the  order  and  levied  a  fine  pursuant  thereto,  and  the  right  of  the  Court 
to  direct  such  settlement  to  be  executed  as  under  the  circumstances  of  the  case  should 
be  deemed  fit,  notwithstanding  the  report  of  the  8th  of  February,  1828,  and  the  draft 
of  the  settlement  thereby  approved  of,  and  tJie  draft  settlement  under  the  order  of  the 
Court  was  sent  back  to  the  Master  to  be  reviewed  generall}-. 

Thomas  Hodgens  having  intermarried  with  Anne  Hodgens,  after  she  had  attained 
her  full  age  of  twenty-one  years,  without  any  settlement  of  the  property  having  been 
executed,  he  became  entitled  by  virtue  of  his  marital  right  to  the  entire  personal 
estate  of  Anne  Hodgens,  and  to  the  absolute  ownership  thereof  ;  and  Thomas  Hodgens 
having  on  the  pronouncing  of  tlie  order  of  the  28th  of  November,  1827,  undertaken 
to  execute  such  settlement  as  the  Court  should  approve  of,  and  the  Court  having  no 
jurisdiction  over  the  property  of  Anne  Hodgens,  but  by  reason  of  the  undertaking 
and  bj-  reason  of  the  contempt  committed  hy  Thomas  Hodgens,  in  relation  to  hea- 
during  her  minority — and  Anne  Hodgens  not  having,  before  her  marriage  with 
Thomas  Hodgens,  and  after  she  had  attained  her  full  age  of  twentj^-one  years, 
stipulated  for  any  settlement  of  lier  property  whatsoever,  it  was  competeint  for  the 
Court  under  the  circumstances  to  allocate  a  portion  of  the  property  of  Anne  Hodgens 
for  the  maintenance  and  education  of  tlie  Respondents  during  their  minority,  and  for 
their  subsistence  and  advancement  after  they  should  attain  their  full  age,  during  the 
life  of  the  Appellant. 

The  facts  and  circumstances  of  tlie  case,  and  more  especially  the  misconduct  of  the 
Appellant,  [89]  and  her  desertion  of  the  Respondents  her  children,  called  for  such  an 
allocation  of  lier  property,  and  the  Court  exercised  a  just  and  proper  discretion  in 
making  the  same. 

Stevens  v.  Savaije,  1  Ves.  jun.  154;  B(Miirsf)  v.  Murray,  8  Ves.  74;  I'earee  v. 
Crutchfield,  17  Ves.  48  ;  Hugueiiin  v.  Baseley,  14  Ves.  273  ;  Re  Heniy,  note  to  this 
case  in  Lloyd  and  Gould,  p.  142  ;  and  see  Burkett  v.  Ifihbert,  3  My.  and  K.  227  ;  as  to 
misconduct  of  wife,  BcM  v.  Montgomery,  2  Ves.  jun.  191  ;  Carr  v.  Eastahrool-,  4  Ves. 
146  ;  BiiUocl  v.  Menzies,  4  Ves.  698  ;  see  also  Wright  v.  Mo-rley,  11  Ves.  12. 

The  Lord  Chancellor  (14th  March,  1837):  There  was  a  case  argued  at  your  Lord- 
ships' bar  some  time  since,  in  which  a  person  of  the  name  of  Anne  Hodgens  was 
Appellant,  and  Thomas  Hodgens  and  Henry  Walker  Hodgens  and  Thomas  Walker 
Hodgens  were  Respondents.  It  was  an  appeal  from  an  order  of  the  Court  of  Chanceiy 
in  Ireland,  which  was  dated  the  26th  of  January,  1835,  wliich  was  an  order  discharg- 
ing a  former  order  of  the  Lord  Chancellor  of  Ireland,  which  former  order  had 
reversed  an  order  of  the  Master  of  the  Rolls  in  Ireland,  by  which  it  was  directed  that 
there  should  be  a  reference  to  the  Master,  to  inquire  whether  it  was  necessary  that  any 
and  what  yearly  sum  should  be  paid  out  of  the  dividends  of  Mrs.  Hodgens's  fortune 
to  Mr.  Hodgens  during  his  life,  and  afterwards  to  trustees  during  her  life,  in  the 
event  of  her  surviving  him,  for  the  maintenance  of  the  children,  durino-  their 
minority,  and  for  their  advancement  aftei-wards,  and  that,  in  the  mean  time,  until  the 
Master  should  have  made  his  report,  tlie  Accountant-[90]-general  should  draw  in  Mrs. 
Hodgens's  favour  upon  the  funds  in  Court,  to  the  amount  of  £700  half  yearly  ;  and 
that  the  remainder  of  Mrs.  Hodgens's  separate  income  should  be  vested  in  government 
securities,  and  transferred  to  the  separate  credit  of  the  infant  children. 

This  is  a  case  that  comes  before  jowr  Lordships  undoubtedly  under  circumstances 
of  great  difficulty  with  regard  to  authority.  In  the  first  place,  an  order  was  made  by 
the  Maser  of  the  Rolls  in  Ireland,  by  which  he  directed  an  inquirv  to  be  made  by  the 
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Master  in  the  terms,  or  to  the  effect,  which  I  have  read.  The  ease  then  eame  by  way  of 
appeal  from  that  order  before  Sir  Edward  Sugdeu,  when  he  was  Lord  Chancellor 
of  Ireland,  and  he  reversed  tlie  order  of  the  Master  of  the  RoUs.  That  order  of  the 
then  Lord  Chancellor  of  Ireland,  which  reversed  the  order  of  the  Master  of  the  Rolls, 
then  came  before  the  present  Lord  Chancellor  of  Ireland,  who'  was  of  opinion  that  the 
order  of  the  Master  of  the  Rolls  was  correct,  and,  beina;  of  that  opinion,  he  reversed 
the  order  of  his  predecessor,  and  so,  in  point  of  fact,  g;ave  effect  to  the  previous  order 
of  tJie  Master  of  the  Rolls. 

The  question  raised  is,  as  to  the  income  of  a  married  wonuin,  who  had  been  a  ward 
of  the  Court  of  Chancery  in  Ireland,  and  who  liad  been  married  to  the  Respondent 
Thomas  Hodpjens,  under  very  peculiar  circumstances,  which  in  the  outline,  at  least,  I 
think  it  right  to  state  to  your  Lordships.  It  appears  that  the  Appellant  Anne  Hodgens, 
at  the  age  of  thirteen  years  and  a.  half  was  taken  away  from  the  persons  who  were  her 
guardia.ns,  under  the  authority  of  the  Court  of  Chancery,  by  the  Respondent  Thomas 
Hodgens,  and  that  a  ceremony  of  marriage  was  gone  through  ;  a.  ceremony  [91]  of 
marriage  which  afterwards  turned  out  to  be  invalid  ;  because,  in  point  of  fact,  that 
marriage  was  afterwards  set  aside  by  the  Ecclesiastical  Court.  She  was  then  a  ward 
of  the  Court  of  Chancery,  and  had  been  so  from  her  earliest  infancy.  Mr.  Hodgens, 
who  had  connnitted  this  contempt  of  Court  by  so  marrying  an  infant  ward  of  the 
Court,  was  committed  for  his  contempt;  he  applied  for  the  indulgence  of  the  Court, 
and,  after  some  time,  he  was  released  from  his  confinement  upon  his  entering  into 
recognisances,  in  a  very  large  sum  of  money,  to  abstain  from  any  further  interference 
with  the  infant. 

That  was  in  the  j^ear  1820,  but  in  the  year  1821  it  appears  tliat.  he  again  got 
possession  of  the  infant,  and  he  was  again  committed  for  his  contempt  of  Court,  and 
lie  was  again  unfortunately,  upon  anotlier  application  for  the  indulgence  of  the 
Court,  released  from  his  confinement,  and  in  the  year  1822  a  third  elopement  took 
place.  In  the  mean  time  however,  namely,  in  the  year  1822,  a  proceeding  in  the 
Ecclesiastical  Court  liaving  been  directed  by  an  order  of  tlie  Court  of  Chancerj'  in 
Ireland  to  take  place  under  tliat  proceeding,  the  marriage,  which  had  taken  place  in 
the  year  1820,  was  declared  to  be  null  and  void.  From  the  time  of  this  third  elope- 
ment, which  was  in  the  month  of  May,  1822,  until  the  j^ea.r  1827,  (at  which  time  the 
infant  having  attained  her  age  of  twenty-one  years,  there  was  a  probability  that  by 
his  submitting  to  the  Court,  and  doing  sometliing  like  justice  to  this  infant,  he  might 
hope  to  obtain  some  portion  of  her  property)  it  appears  that  the  Respondent  Thomas 
Hodgens  lived  with  tlie  infant  abroad,  without  going  through  the  form  of  any 
eeremony  of  marriage,  he  being  perfectly  well  [92]  aware  that  the  former  marriage 
had  been  declared  null  and  void  ;  but  there  is  a  great  probability  that  that  fact  was 
suppressed  and  kept  back  from  the  knowledge  of  the  unfortunate  child. 

A  more  gross  proceeding  than  this  c.an  scarcely  be  stated  or  conceived,  gross  in 
point  of  morality,  and  e.xceedingly  insulting  to  the  Court,  of  which  this  person  was  a 
ward  :  and  therefore  the  extremity  of  proceeding  which  a  Court  of  Equity  is  entitled 
to  adopt,  to  vindicate  its  authority  and  to  punish  the  offender  against  its  jurisdiction, 
and  to  secure  to-  tlie  Ward  all  that  benefit  and  all  those  privileges  which  it  has  the 
means  of  securing,  ought  undoubtedly  to  be  exeixised  against  this  person,  who  has 
violated  his  duty  as  a  man  towards  this  young  lady,  and  who  lias  been  guilty  of  this 
gross  contempt  towards  the  Court. 

The  infant  having  attained  her  age  of  twenty-one  years,  Hodgens  returned  toi 
Ireland,  and  submitting  himself,  in  the  usual  form,  to  the  jurisdiction  of  the  Court, 
and  undertaking  toi  abide  by  such  order  as  the  Conrt  might  make  witli  respect  tO'  her 
property,  applied  to  the  Court,  by  petition,  praying  that  lie  might  be  at  liberty  to 
have  tlie  marriage  celebrated  witli  the  infant. 

It  appears  by  an  affidavit,  which  he  has  brought  forward  in  support  of  his  case, 
that  a  course  was  adopted  (which  I  hope  never  again  to  see  adopted  by  a  Co'Urt  of 
Equity'),  the  Court  permitting  the  mari-iage  to  take  place  before  those  steps  wliicii 
were  proper  to  secure  the  interest  ol  the  Ward  had  l>een  taken,  and  which  the  Court 
■ought,  in  the  first  place,  to  have  done.  It  is  stated,  b}'  this  affidavit,  that  the  marriage 
was  ordered  bv  the  Court  to  be  solemnised,  but  tliat,  previous  to  such  marriage,  an 
X93]  interview  took  place  between  Anne  Walker,  now  Anne  Hodgens,  and  Mr. 
Roderick  Connor,  who  had  been  appointed  a.  guardian  to  this  infant,  at  whicii  she 
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stated  lier  readiness  and  \villiiigiie««  ta  have  tliis  marriage  celebrateci,  and  that, 
accordingly,  it  was  celebrated :  the  affidavit  then  states,  tJiat  soon,  after  the  said 
inteiTiew  a  ceremony  of  marriage  was  duly  had  and  solemnised  between  tJiis  deponent 
and  the  said  Anne  Hodgens,  in  obedience  tO'  the  said  order;  and,  thereupon,  the 
deponent,  further  in  otedience  to  the  said  order,  laid  before  William  Henn,  Esquire, 
a  proposal  for  a  settlement  of  the  property  of  the  said  Anne  Hodgens  ;  which  said 
proposal  was  in  conformity  to  an  intimation,  previously  given  to  tlie  said  Master,  of 
the  terms  of  settlement,  of  which,  if  proposed,  he  would  approve.  He  then  says,  that, 
the  Master  having  approved  of  the  said  proposal,  a  draft  of  a  ueed,  in  conformity 
with  the  said  proposal,  wa,s  prepared  :  and  having  been  i)erused  and  amended  oy 
the  said  Master,  and  submitted  to  and  approved  by  the  said  Uoderick  Connor,  Esquire, 
and  his  counsel,  as  guardian  to  the  said  Ward,  it  was  fully  approved  b_v  the  sail 
Master,  and  certified  by  him  accordingly. 

It  appears  tliat  the  infant  was  entitled  tO'  some  real  estate  in  possession,  and  to 
a  very  considerable  personal  estate,  but  that  the  title  both  to  the  real  and  personil 
estate  was  in  litigation  in  three  different  suits,  then  pending  in  tlie  Court  of  Chancery 
in  Ireland  ;  it  was,  therefore,  obviously  veiy  difficult  to  make  an  actual  settlement 
of  the  property  being  in  tlie  state  which  I  have  described.  The  proposals  were  such  as 
might  have  been  expected,  being  made  in  pursuance  of  an  intimation  [94]  previously 
given  by  the  Ma.ster  in  a  private  connuunication,  and  in  the  terms  upon  which  he  had 
expres,'^ed  that  he  should  approve  of  the  settlement ;  and,  indeed,  a  person  sO'  offending 
as  Mr.  Hodgens  had  oft'ended  could  not  hope  that  any  other  terms  would  be  accepted 
than  such  as  would  divest  him  of  till  interest  in  the  property  of  the  Ward  :  and. 
accordingly,  those  proposals  were,  that  the  real  estate  should  be  settled  to  the  use  of 
the  infant  for  her  life,  and  after  liei-  death  upon  tlie  issue  of  the  marriage,  and  that 
the  personal  estate  should  be  settled  in  tlie  same  manner,  except  only  witli  a  power 
resei-ved  to  the  wife  by  will  to  appoint  anj'  portion  of  the  property,  not  exceeding  one 
fifth,  to  Mr.  Hodgens,  in  case  he  should  survive  her  ;  therefore  it  was  in  her  pO'Wer 
to  settle  one  fifth  part  of  the  personal  estate  upon  her  husband  if  she  so  pleased.  It 
then  provided  that  tlie  children  should  be  entitled  to  the  whole  of  the  personal  estate, 
witli  the  exception  of  this' one  fifth  if  she  should  so  settle  tins  one  fifth  :  and  in  the 
event  of  there  being  no  children  then  the  property  was  to  go,  in  trust,  for  such  persons 
as  Mi's.  Hodgens,  either  in  the  lifetime  of  Mr.  Hodgens  or  after  his  death,  should,  by 
her  will  or  by  any  deed,  direct  or  appoint,  and  in  default  of  appointment,  in  trust, 
for  Mrs.  Hodgens,  her  executors,  administrators,  and  assigns  ;  obviously,  therefore, 
intending  to  exclude  the  husband  from  any  direct  benefit,  in  point  of  right,  to  any  "'' 
tlie  property  which  had  been  the  property  of  the  Ward. 

When  this  report  of  tlie  Master  came  before  the  Lord  Chancellor  of  Ireland  for 
confirmation,  it  appeared  to  him  that  from  the  state  of  the  property  it  was  not 
possible,  as  indeed  it  was  not  expedient,  [95]  to  act  upon  it  at  that  time.  It  is  stated 
in  both  the  cases,  and  tlierefore  we  may  assume  it  toi  be  the  fact,  that  those  were  tlie 
reasons  and  the  only  reasons  which  induced  the  Court  to  abstain  from  directing  the 
Master  to  have  a  settlement  actually  executed  in  the  texms  of  tlie  proposal.  The 
property  being  in  litigation,  it  was  impossible  to  ascertain  the  exact  amount  of  it ;  in 
point  of  fact,  it  was  in  that  state  in  which  it  could  only  be  |)ut  into  trust,  and  it  waw 
for  those  reasons  only,  which  the  Court  could  not  disapprove  of,  that  tiie  jiaster 
abstained  from  having  the  settlement  executed  according  to  the  proposal. 

As  these  causes  proceeded,  the  title  and  property  of  this  young  lady  became 
ascertained,  and  three  several  orders  were  made  in  strict  conformity  with  that  pro- 
posal, which  was  approved  of  by  the  Mastei-  in  the  year  1828.  The  personal  property 
having  by  that  time,  by  the  decision  of  tlie  cause,  been  ascertained  to  be  the  property 
of  the  Ward,  who  then  had  attained  her  age  of  twenty-one  years,  an  order  was  made 
l)earing  date  the  2d  of  August,  1828,  by  which  the  income  arising  from  the  property 
was  directed  to  be  held  for  the  sole  and  separate  use  of  Mrs.  Hodgens.  In  the  montii 
of  February,  1829,  the  title  to  the  real  estate  having  become  ascertained,  and  the  title 
to  the  real  estate  being  decided  in  lier  favour  as  against  the  otlier  person  who  claimed 
it,  the  receiver  of  that  estate  was  discharged,  and  she  was  let  into  possession  of  the 
income  of  the  real  estate  for  her  own  separate  use.  In  December,  18.'5-'5,  another 
order  w'as  made  for  the  payment  of  the  then  existing  fund  constituting  her  property, 
for  her  sole  and  sejiarate  use;   and  Mr.  Hodgens  was  a  party  to  all  [96]  tliese  ])ro- 
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feedings,  either  as  petitioning  with  his  wife,  or  as  a  jiarty  consenting  to  the  order 
pronounced,  and  therefore  unquestionably  lie  must  be  considered  as  being  bound  by 
the  orders  of  the  Court,  in  consequence  of  his  being  a  concurring  and  consenting  party 
in  the  directions  of  those  several  orders.  We  have  him  therefore  proposing  to  divest 
himself  of  all  interest  in  the  property  of  his  wife,  and  then  we  have  three  several 
orders  applying  tlie  property  to  her  sole  and  separate  use,  which  was  in  direct  con- 
formity with  the  proposal  that  was  made  to  tlie  Maister  for  tlie  settlement. 

In  the  year  183-t,  in  order  to  give  effect  and  asj  preparatory  to  tlie  final  settlement 
of  the  real  estate,  it  became  necessary  to  make  an  order  of  the  Court  of  Chancery,  to 
direct  Mr.  and  Mrs.  Hodgens  to  join  in  levying  a  fine  to  such  uses  as  should  be  finally 
settled  and  approved  of  by  the  Court,  and  accordingly  an  order  in  that  year  wa.s 
pronounced  for  that  purpose. 

In  the  month  of  May  in  the  same  year,  the  estate  of  the  infant  having  varied  so 
much  from  the  time  that  the  Master  had  made  his  report  in  tlie  year  1828,  a  petitio-i 
was  presented  to  the  Court  of  Chancery  by  Mrs.  Hodgens,  praying  that  the  necessary 
iilterations  might  be  made  in  the  proposed  settlement,  and  that  measures  might  -'e 
taken  for  the  purpose  of  carrying  that  into  effect ;  nothing  praj'ed  by  that  petition 
appears  to  have  been  at  all  at  variance  with  the  proposal  that  was  carried  in  and 
ajjproved  by  the  Master.  But  it  appears  that  the  Court  interfered  :  and  the  Court 
seeing  that  in  a  certain  event  of  there  being  no  children,  an  event,  however,  not  at 
all  likely  to  occur,  as  there  were  at  that  time  two  children — but  in  a  certain  possible 
[97]  event  happening,  there  was  a  provision  that  the  property  should  go  to  the 
executors  or  administrators  of  Mrs.  Hodgens,  and  as  in  the  event  of  her  death  without 
children,  her  husband  surviving  her  might  till  the  character  of  her  administrator 
and  so  become  entitled  to  the  property — being  of  opinion,  that  in  nO'  possible  event 
Mr.  Hodgens  ought  to  have  the  chance  of  becoming  tlie  administrator  of  tlie  estate, 
the  Court  upon  its  own  suggestion,  and  not  upon  the  application  of  Mrs.  Hodgens, 
directed  the  Master  to  review  that  part  of  his  reiDort  and  to  provide,  tliat  in  no 
possible  event  should  Mr.  Hodgens  be  entitled  to  any  portion  of  her  jtroperty.  The 
order  is  in  tliese  terms:  "  The  Court  having  regard  to  the  contempts  committed  by 
tlie  said  Thomas  Hodgens,  and  especially  to  tliose  mentioned  in  the  orders  bearing 
date  1st  of  April,  1820,  the  24th  of  February,  1821,  30th  of  May,  1821,  and  the  loth 
of  May,  1822,  did  declare  that  the  said  Master  in  settling  and  approving  of  the  draft 
of  the  said  settlement,  ought  to-  provide  by  effectual  provisions  and  limitations  to 
exclude  the  said  Thomas  Hodgens  from  any  present,  future,  or  contingent  interest 
in  the  property,  real  or  personal,  of  the  said  Anne  Hodgens,  his  wife,  or  any  part 
thereof,  save  and  except  so'  far  as  tlie  draft  of  the  said  settlement  as  mentioned  in  the 
said  report  of  the  Master  enables  the  said  Anne  Hodgens,  by  virtue  of  the  power 
therein  contained,  to  make  an  appointment  in  the  events  therein  mentioned  in  favour 
of  the  said  Thomas  Hodgens,  and  in  the  manner  therein  proposed  of  a  portion  of  the 
said  personal  property,  not  exceeding  oue^fiftli  thereof ;  and  accordingly  it  was 
ordered,  that  the  said  Master,  in  [98]  settling  and  approving  of  the  said  draft  of  tlic 
said  settlement,  should  exclude  the  said  Thomas  Hodgens  from  any  participation, 
benefit  or  advantage,  right  or  interest,  in  tlie  said  property  of  tlie  said  Anne  Hodgens, 
real  or  personal,  present,  future,  or  contingent,  save  under  an  appointment  to  be 
made  as  aforesaid,  by  the  said  Anne  Hodgens."  And  accordingly  it  was  further 
ordered,  that  tlie  Master  do  amend  the  said  draft  of  the  said  settlement  as  mentioned 
in  the  said  report,  which  provides,  "  That  in  case  the  said  Anne  shall  not  leave  any 
issue  by  the  said  Thomas  Hodgens,  who  shall  become  entitled  to  any  benefits  as  pro- 
vided in  the  said  draft,  then  in  trust  for  such  person  or  persons,  and  in  such  shares 
and  proportions  as  the  said  Anne  shall  in  the  lifetime  of  the  said  Thomas  riodgens, 
by  her  will,  or  after  his  death,  either  by  her  will  or  by  any  deed  to  be  by  her  executel 
in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  or  by  any  deed, 
direct  and  appoint,  and  in  default  of  such  appointment  then  in  trust  for  tlie  said 
Anne  Hodgens.  her  executors,  administrators,  and  assigns;  by  providing  that  in 
default  of  such  appointment,  tlie  said  personal  property  be  limited  in  trust  for  the 
same  Anne  Hodgens,  and  her  next  of  kin,  to  the  express  exclusions  of  the  saia 
Thomas  Hodgens,  his  executors  and  administrators." 

In  the  month  of  January,  18.35,  a  petition  was  presented  in  the  name  of  Mr. 
Hodgens  and  his  two  infant  children,  praying  that  out  of  the  income  which  liad  been 
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from  the  year  1828  appropriated  to  the  separate  use  of  Mrs.  Hodgeiis.  a.  provision 
might  be  made  of  a  sum  to  be  paid  to  him  for  the  [99]  purpose  of  maintaining  his 
two  children.  It  was  stated,  (and  of  that  unfortunately  tliere  is  now  no  doubt,  that 
this  unfortunate  Ward  of  the  Court,  who  had  been  so  talien  from  its  care  and  pro- 
tection at  the  age  of  thirteen  and  a  lialf  by  tliis  Mr.  Hodgens,  and  with  whom  he  had 
at  least  from  the  year  1822,  and  till  the  year  1827,  coliabited,  knowing  that  tliere  was 
no  marriage,  and  she  probably  not  being  aware  that  such  was  tlie  case,)  tliat  tliis 
unfortunate  connection  had  ended  in  adultery  committed  bj*  the  wife;  and  upon  tlie 
ground  of  the  adultery  so  committed  by  the  wife,  and  of  the  separation  that  had  then 
taien  place,  Hodgens  alleged  that  tlie  two-  cliildren  had  been  left  entirely  to  his 
charge,  and  that  he  had  no  means  of  his  own  by  whicli  he  could  provide  for  the 
cliildren  ;  he,  therefore,  applied  to<  tlie  Court.,  and  prayed  that  he  might  have  out  ot 
her  income  a  sufficient  and  proper  sum  allowed  to-  him,  for  the  maintenance  of  those 
two  children. 

Tliat  application  came  on  before  the  Master  of  tJie  UoUs  in  Ireland  on  the  12th 
of  Janua.i-j',  1835.  The  effect  of  the  first  order  wa.s  tO'  suspend  the  payment  of  the 
income  to  Mi-s.  Hodgens,  which  she  liad  become  entitled  to  under  the  preceding 
orders;  and  on  the  26th  of  January  the  petition  caiue  on  for  hearing,  and  an  order 
was  made  upon  that  petition  by  the  Master  of  tlie  Rolls,  by  which  he  refeiTed  it  to 
tlie  Master  to  inquire  what  sum  should  be  allowed  to  Mr.  Hodgens  for  tlie  mainten- 
ance of  the  children  during  their  continuance  in  tlieir  minority,  and  for  their 
advancement  when  they  came  of  age;  and  in  the  mean  time  he  directed  that  the  £300 
|payable  eveiy  half  year  out  of  tlie  income  which  had  been  directed  by  the  former 
[100]  order  to  be  paid  to  Mrs.  Hodgens  should  be  continued  to  be  paid  tO'  her,  and 
that  the  rest  should  accumulate  and  be  carried  to  the  account  of  the  children. 

That  order  was  tlie  subject  of  appeal  in  tlie  Court  of  Chanceiy  in  Ireland.  The 
appeal  came  on  for  hearing  on  the  21st  of  Febrmiry,  1835,  and  ended  in  tliat  order 
being  discharged.  There  was  a  subsecjuent  rehearing  before  the  present  Lord 
Chancellor,  who,  being  of  opinion  that  the  Master  of  the  Rolls  had  properly  exer- 
cised his  jurisdiction  in  making  the  order  of  tlie  26th  of  Januaiy,  ordered  that  the 
order  reversing  the  order  of  the  Master  of  the  Rolls  be  discliarged  ;  in  effect,  tliere- 
fore,  setting  up  the  order  wiiicli  the  Master  of  the  Rolls  had  made,  and  reversing 
the  intermediate  order. 

It  is  fortunate  that  the  order  of  the  Master  of  the  RuUs  recites  the  various  grounds 
njion  wiiich  it  is  supported.  It  states  that  the  draft  of  the  settlement  had  never  been 
apijiroved  :  it  states  that  alterations  had  been  made  in  tliat  draft  of  tlie  settlement  in 
the  month  of  April,  1831,  upon  the  application  of  Mrs.  Hodgens;  and  it  states  that 
the  children  were  without  provision  after  1821  for  their  subsistence,  during-  the 
lifetime  of  their  motlier.  It  tlien  states  that  the  subsequent  events  which  had  taken 
place  justified  the  Court  in  altering  tlie  settlement  as  approved  of  by  tlie  Master 
in  the  year  1827. 

Now  we  are  to  consider  those  various  grounds  in  the  order  in  which  tliey  stand  : 
there  are  two  questions  which  your  Lordships  have  to  consider  ;  first,  whether  the 
children  have  a  right,  as  against  their  mother,  tO'  have  any  portion  of  her  income 
[101]  appropriated  to  their  maintenance;  and  secondly,  whether  Mr.  Hodgens, 
who  is  the  party  applying,  together  with  his  children,  can  have  any  such  right  as 
iiLrainst  her  separate  income. 

The  order  recites  that  the  draft  had  never  been  approved.  Now  it  is  proved 
that  the  Master's  report  liad  never  been  confirmed,  but  it  is  proved  tliat  it  had  never 
been  confirmed  only  on  account  of  the  peculiar  situation  of  the  property;  that  the 
Court  had  for  this  reason  abstained  from  directing  the  settlement  to^  be  executed  ; 
but  tlie  Court  had,  from  the  year  1828,  when  the  Master  made  his  report  on  every 
occasion  when  the  matter  came  before  it,  acted  upon  the  proposition  of  settling 
the  property  as  settled  by  the  Master  ;  it  had  by  threei  successive  orders  directed  the 
whole  incomeof  the  property  to  be  paid  to  Mrs.  Hodgens,  independently  and  separately 
from  her  husband,  to  be  paid  as  against  Mr.  Hodgens,  who  was  permitted  to  marry 
this  Ward  upon  the  faith  pledged  hj  him  to  the  Court  that  he  would  abide  by  sucli 
order  as  the  Court  might  make,  and  abstain  froin  asking  for  a  participation  in  lier 
income  during  his  life,  which  is  the  only  subject  that  your  Lordsliipsi  h.ave  to  con- 
sider.    I  apprehend,  therefore,  that  the  circumstances  which  liavo  taken   place  are 
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quite  conclusive  against  the  ri<rht  of  Mr.  Hodgens,  and  that  nothing  which  might 
subsequently  arise  could  entitle  hiui  to  come  to  the  Court  and  ask  for  any  order 
giving  him  a,ny  benefit  in  the  estate  of  his  wife  which  the  previous  order  and  the 
settlement  approved  by  the  Master  iiad  not  given  him. 

I  say  that  he  was  bound  by  the  proceedings;  but  if  not,  how  infinitely  more 
strongly  was  lie  bound  by  the  conduct  that  he  himself  had  pursued.  In  [102]  cases 
of  this  description,  where  men  seek  to  get  advantages  for  themselves  by  obtaining 
possession  of  wards  under  the  jurisdiction  of  a  Co'Urt  of  Equity,  and  by  so  doing 
are  guilt)'  of  contempts  against  their  jurisdiction,  the  Court  will  seldom,  if  ever, 
permit  them  to  profit  by  tlieir  misconduct  or  to  enjoy  adiy  pa,rt  of  the  property, 
to  obtain  which  has  probably  been  the  motive  of  their  proceeding.  But  here  was 
the  case  of  a  person  without  any  ])roi)erty  of  his  own,  offering  to  settle  none,  guilty 
of  repeated  contempts,  and  guilty  of  misconduct  toward  the  Ward,  which  would 
excite  the  energies  of  a  Court  of  Equity  against  him,  to>  prevent  his  deriving  any 
benefit  from  his  misconduct ;  and,  therefore,  whether  we  look  to  the  transaction 
itself  or  to  the  individual,  I  apprehend  that  nothing  could  justify  the  Court  in 
relaxing  the  order  which  liad  been  previously  made,  or  to  let  the  guilty  party  profit 
from  his  own  wrong. 

But  it  is  said  that  Mrs.  Hodgens  had  herself  obtained  an  alteration  in  tlie  terms 
of  the  proposed  settlement  by  the  order  of  April,  18.'34.  In  tbe  first  place,  it  does 
not  appear  that  the  alteration  attempted  to  be  made  in  the  order  was  at  the  sugges- 
tion of  Mrs.  Hodgens :  the  question  was,  whether  the  husband  was  not  excluded  ; 
and  the  Co'urt  might  very  well,  if  it  found  any  omission  in  the  Master's  report,  give 
more  effect  to  it,  and  recoainiiend  to  the  Master  to  take  more  care  in  carrying  into 
effect  the  proposals  of  the  husband  to  exclude  liim.  It  was  not  for  the  purpose  of 
altering  the  settlement,  but  to  carry  it  more  fully  intO'  effect,  and  prevent  the  possi- 
bility of  his  deriving  aaiy  benefit  from  his  wife's  property.  It  was  consistent  with 
his  own  proposition  and  witli  [103]  the  intention  of  the  Court,  who  directed  that 
all  tlie  property  at  tJiat  time  a.vailable  should  be  paid  over  to  the  separate  use  of  the 
wife ;  but  it  appears  to  be  the  act  of  the  Court  itself,  seeing  that  that  object  had 
not  been  sufficiently  provided  for  by  the  limitations  of  the  settlement  as  drawn. 
But  supposing  that  nothing  had  been  erroneous,  by  nO'  possibility  could  tilie  altera- 
tion of  the  settlement  be  considered  as  a.  circumstance  tO'  support  or  make  it  proper 
that  the  order  for  which  he  applied  should  be  ma,de,  unless  that  order  could  be 
properly  supported  upon  its  own  merits. 

The  third  ground  undoubtedly  raises  a  cjuestion,  I  will  not  say  of  difficulty,  in  point 
of  authoritj',  but  a  question  requiring  very  grave  consideration,  inasmuch  as  it  is 
that  point  which  has  giveji  rise  to  these  contradictory  orders:  it  is,  that  the  children 
were  without  provision  ;  and  being  without  provision,  the  Master  of  the  Rolls 
thought  that  there  was  jurisdiction  in  the  Court  of  Chancea-y  to  provide  for  then] 
during  the  life  of  their  mother,  and  for  their  advancement  after  tiie  death  of  the 
mother,  out  of  her  income.  In  cases  either  where  the  husband  has  been  guilty  of 
cont€impt  in  marrying  a  ward,  or  where  he  lias  not  been  guilty  of  such  contempt,  if 
a  Court  of  Equit)'  has  jurisdiction  over  the  property  of  tliei  ward,  it  undoubtedly, 
in  making  settlements,  constantly  and  almost  uniformly,  I  ma)^  say,  provides  for 
the  interests  of  the  children.  The  case  we  have  now  to  consider  is  where  the  hus- 
band has  been  guilt)'  of  a  gi-oss  contempt,  and  where  the  settlement  to  be  made  and 
the  objects  to  be  provided  for  by  that  settlement  are  to  be  considered  with  reference 
to  the  situation  in  which  he,  the  husband,  stands  as  respects  him-[104]-self  and  tlie 
property  of  the  Ward,  with  regard  to  whom  he  has  been  guilty  of  an  oft'ence  by  marry- 
ing without  the  consent  of  the  Court. 

The  equity  of  the  children  is  not  an  equity  to  which  they  are  in  their  own  rigiit 
entitled.  In  making  the  settlement  of  the  wife's  property,  the  interests  of  the 
children  are  always  attended  to,  because  it  must  be  supposed  tO'  be  the  object,  and 
it  is  the  duty  of  tlie  Court  in  carrying  that  object  into  effect,  tO'  provide  for  those 
whom  the  mother  of  the  children  would  be  anxious  to  provide  for ;  but,  as  between 
the  mother  and  the  children,  I  know  of  no  authority  for  saying,  that  the  Court  has 
jurisdiction  to  take  from  the  mother  that  which  the  Court  has  given  to  the  mother, 
as  against  the  right  of  the  husband   for  the  pui-pose  of  creating  a  tenefit  to  tiie 
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diildren.  That  the  children  have  no  equity  of  their  own,  that  it  is  only  the  eiiuity 
that  they  obtain  tliroua'h  the  means  of  the  consent  o-f  the  mother,  is  sufficiently 
clear  when  I  call  to  3'our  Lordships'  recollectioii  the  fact,  that  if  the  mother,  having 
attained  the  apre  of  twenty-one,  comes  into  Court,  and  consents  that  the  property 
shall  be  paid  over  to  the  husband,  that  the  Court  will  permit  it  to  be  paid  over  with- 
out reference  to  the  interests  of  the  children  ;  but  in  no  instance  are  the  chiklren 
permitted  to  assert  an  independent  equity  of  their  own  ;  and  in  no  instance  has  that 
right  ever  been  permitted  afraiust  tlie  mother.  It  is  ajjainst  the  father  that  the 
Court  exercises  jurisdiction,  tO'  exclude  him  from  tJiose  rifrhts  which  the  law  would 
otherwise  <rive  him  ;  and  then  the  Court  deals  with  those  rijrhts  as  between  the  mother 
whose  property  it  is,  and  as  between  the  children  of  tiie  iiuirriajie,  in  such  a  way  as 
may  be  thoufriit  [105]  for  the  interests  of  the  family.  But  the  question  is,  whether 
the  children  have  any  rifjht  of  their  own  ai2:ainst  their  mother,  to  deprive  her  of 
that  income  which  is  jriven  to  her  by  a  settlement,  though  not  actually  executed,  yet 
in  the  hands  of  the  Master  at  the  time  when  the  party  thought  proper  to  sulmiit  to 
tJie  jurisdiction  ot'  the  Court. 

I  tiierefore  consider  the  a.pplication  made  to  the  Master  of  the  Rolls,  either  as 
made  on  behalf  of  tlie  husband,  in  which  case,  I  am  sure  it  would  not  have  been 
attended  to  by  any  branch  of  that  Court  for  a.  single  moment,  though  he  was  joined 
witli  the  children,  and  claiming  on  behalf  of  the  children,  or  on  behalf  O'f  the  children. 
If  made  on  behalf  of  the  children,  it  wo'uW  be  much  to  be  desired  that  such  order 
could  be  made  in  the  unfortunate  situation  of  the  children  of  such  parents:  the 
acknowledged  wickedness  of  the  father,  and  the  wickedness  of  the  mother — (whether 
tliat  is  to  be  attributed  to  tlie  original  misconduct  of  the  husband  it  is  no  part  of 
your  Lordships'  duty  to  enquire) — but  the  misconduct  of  both  parents  places  these 
children  in  the  most  lamentable  situation  ;  and  one  cannot  be  surprised,  that  the 
anxiety  of  the  Courts  should  have  been  evinced,  if  consistent  with  the  rules  of  the 
Court  of  Equity,  tO'  secure  to  these  children  the  means  of  maintenance,  independently 
of  either  of  their  parents.  But  your  Lordshi]is  are  not  at  liberty  to  give  way  to 
these  feelings,  nor  to  depart  fro-m  the  established  rules,  of  Courts  of  Equity  in  ad- 
ministering the  property  of  their  wards;  I  do  not  feel  tliat  a  Court  of  Equity  has 
a  right,  under  the  circumstances  of  the  case,  to  interpose  on  behalf  of  the  children 
against  tJie  decree,  which  their  mother  had  obtained  by  means  of  the  [106]  exercise 
of  the  jurisdiction  of  the  Court,  against  the  marital  rights  of  the  husband.  The 
propert}-  had  by  liis  concession,  and  by  his  consent,  by  arrangement  entered  into  in 
the  year  1828,  become  the  separate  property  of  the  mother  ;  the  children  may  want 
even  the  necessaries  of  life:  they  may  want  the  means  of  proper  education  :  the  law 
does  not  throw  on  tlie  motlier  the  duty,  tlie  legal  obligation,  (the  moral  obligation 
we  have  nothing  to  do'  with  here)  of  maintaining,  educating,  or  providing  for  the 
children  ;  and  I  with  great  reluctance,  looking  at  the  situation  of  those  children, 
feel  myself  bouiid  to  state  to  your  Lordships  my  opinion,  that  the  order  as  made 
by  the  Master  of  the  Rolls  was  not  consistent  witli  the  established  practice  of  the 
Courts  of  Equity;  and  that  that  order,  tiierefore,  and  the  last  order,  ought  to  Ijc 
reversed,  aifirming  tlie  intermediate  order,  setting  aside  the  order  of  the  Master  ot 
the  Rolls. 

Lord  Wyiiford  :  My  Lords,  I  cannot  add  any  thing  to  the  very  luminous  observa- 
tions of  my  noble  and  learned  friend  ;  I  entirely  concur  in  what  he  has  stated. 
Your  Lordships  have  heard  of  the  misconduct  of  both  those  parents:  it  is  due  to  this 
unfortunate  woman  to-  say,  that  whatever  misconduct  may  be  attributed  to  her  now, 
the  original  misconduct  was  with  the  husband.  Your  Lordships  have  heard,  that 
when  she  was  thirteen  years  and  a  half  old,  he  was  committed  for  conteniijt  of  the 
Court  in  having  procured  possession  of  her  person  :  he  apologised  tO'  the  Court, 
and  they  being  unwilling  to  keep  him  in  confinement,  released  him  on  his  [iro- 
niising  not  to  have  intercourse  with  her:  he  afterwards  again  got  possession  of 
her  person  and  carried  her  out  of  this  country  :  kept  her  for  [107]  five  years  in  France, 
and  there  kept  her  in  a  manner  abundantly  sufficient  tO'  degrade  her  mind  and  to 
lead  her  into  tlie  misconduct  now  truly  imputed  to  her.  But  your  Lordships, 
sitting  judicially,  have  nothing  to  do  with  that  question.  You  are  called  upon  to 
decide  whether  according  to  law,  as  it  is  administered  in  Courts  of  Equity,  your 
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Lordships  can  take  away  from  a  ward  without  her  consent  any  part  of  her  pro- 
perty for  the  maintenance  of  the  children  of  the  marriage.  I  am  bound  to  say, 
as  my  noble  and  learned  friend  has  said  already,  that  by  no  law  existing  in  this 
country  can  a  woman  be  bound  to  maintain  her  children,  her  husband  being  alive; 
and  if  tJiat  were  not  tlie  law,  the  sort  of  maiuteuauce  which  she  would  Ije  compelled 
to  afford  to  her  children,  would  not  be  that  which  is  asked  by  this  api)lication  and 
is  conceded  by  this  order  ;  for  according  to  this  order,  the  woman's  projierty  is 
not  only  to  be  applied  for  maintenance  suitable  to  the  station  of  these  children  of 
which  the  law  knows  nothing,  but  also  to  make  a.  provision  for  them  upon  their 
coming  of  age.  The  mother  is  not  bound  tO'  comply  A%ith  such  an  order.  The  policy 
of  tbe  law  of  this  country  lias  thought  it  best  to  leave  such  provision  to  the  law  of 
nature,  to  leave  both  the  father  and  the  mother  to  the  free  e.xercise  of  tlieir  own 
feelings.  But  it  is  argued,  that  you  can  get  at  the  property  in  consequence  of  tins 
contempt  of  the  husband.  That  would  be  a  strange  mode  of  administering  justice, 
and  contrary  to  common  sense  as  well  as  to  equity.  It  is  argued,  however,  that 
the  right  tO'  the  wife's  property  passed,  by  the  act  of  marriage,  tO'  the  husband. 
That  such  wa.s  the  situation  in  which  tlie  property  stood  the  instant  the  woman 
married,  that  [108]  the  personal  property  then  passed  to  the  husband,  unless 
protected  by  some  settlement.  But  in  this  case  your  Lordships  liave  heard, 
from  the  very  able  statement  of  my  noble  and  learned  friend,  that  the  husband 
had  expressly  consented  to  give  up  tliis  right,  and  that  consent  had  been  acted  upon 
by  the  Court,  and  this  unfortunate  woman  was  prevailed  upon  to  consent  to  a  subse- 
quent marriage  in  consequence  of  that  consent,  and  tO'  give  up  her  conjugal  rights. 
After  the  manner  in  which  she  had  been  treated  in  France,  deprived  almost  of  the 
necessaries  of  life,  constantly  beaten  and  ill-treated,  it  was  not  likeh-  that  she  should 
consent  to  many  him  if  she  did  not  retain  tlie  dominion  over  her  property  :  so 
that  if  she  had  not  any  controul  over  his  affections,  she,  at  least,  might  have  some 
over  his  interests  ;  and  there  is  no  doubt  that  she  would  not  have  so  married,  unless 
the  husband  had  given  his  consent,  upon  which  the  Court  acted.  The  order,  for 
the  reason  given  by  my  noble  and  learned  friend,  was  never  perfectly  completed, 
but  it  was,  in  part,  acted  upon  by  the  Court ;  for  the  income  of  the  property,  which 
is  very  large,  was  directed  to  be  paid  over  to  thei  separate  use  of  the  wife — the 
husband  never,  at  any  after-period  of  his  life,  touched  a  single  shilling  of' it. 

I  speak  with  deference  upon  this  subject,  because  it  belongs  to  a  branch,  of  the 
administration  of  the  law  with  which  I  have  never  been  connected,  but  in  which  your 
Lordships  have  the  assistance  of  my  noble  and  learned  friend,  eminent  for  his  know- 
ledge in  every  branch  of  the  law,  and  particularly  in  that  branch  by  which  tliis  case 
must  be  decided,  I  believe  that,  in  equity,  that  which  ought  to  be  done  and  that  which 
is  agreed  to  be  done  is  con-[109]-sidered  as  actually  done.  Is  it  possible  to  say.  that 
this  is  not  actually  and  completely  done  in  equity,  when  this  man  obtained  possession 
under  an  engagement  to  assign  his  interest  over,  and  when,  in  consequence  of  that 
engagement,  tliis  woman  consented  to  become  his  wife,  and  particularly,  afterwards, 
when  orders  were  made,  from  time  to  time,  to  assign  for  her  separate  maintenance 
the  whole  property  of  this  fund?  Must  it  not  be  considered  that  that  arrangement 
is  completely  confirmed  as  much  as  if  tlie  Chancellor  had  given  his  solemn  sanction 
to  it,  and  that  the  husband  is  completely  divested  of  this  property?  Your  Lordships, 
therefore,  by  affirming  this  decree  would  be  taking  from  the  wife  a  part  of  her  pro- 
perty to  relieve  the  husband  from  the  burden  which,  immediately  and  reasonably 
by  law,  belongs  to  him  ;  at  all  events,  the  burden  of  the  maintenance  of  the  children 
falls,  in  the  first  instance,  upon  the  husband  :  the  husband  comes  forward  ;  he  places 
before  your  Lordships  his  own  delinquencies,  and  then  says,  "  Though,  in  consequence 
of  these  delinquencies,  you  have  a  right  to  proceed  immediately  against  me,  you, 
should  only  proceed  nominally  against  me, — you  have  the  power  over  the  property  of 
my  wife, — take  from  my  wife  her  property, — apply  that  property  which  is  taken  from 
her  and  which  I  was  prevented  from  having,  in  consequence  of  my  contempt  of  the 
Court,  to  relieve  me  from  the  burden  which  is,  by  the  law,  inmiediately  cast  upon  me." 

We  do  not  know  whether  he  is  or  not  able  to  sustain  tJiese  children  without  any 
relief  from  this  property.  But  the  taking  the  property  of  the  woman  to  maintain 
her  children  is  against  the  [110]  law  ;  and  it  is  still  furtlier  against  the  law,  to  apply 
the  property  for  a  maintenance  suitable  tO'  their  condition  in  life;  for  the  condition 
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in  life  of  those  children  is,  tliut  the_y  are  children  of  parents,  one  of  whom  possesses  a 
very  considerable  property,  but  the  other  has  nothing'.  I  say,  that  the  law,  under  m. 
circumstances,  would  compel  tli,e  w-ifeto  maintain  the  children,  especially  not  by  tak- 
in>r  advantage  of  the  circumstance  of  the  delinquency  of  her  husband. 

But  I  hope  that  when  your  Lordships  shall  have  disposed  of  this  case,  according 
to  the  law,  this  lady  will  still  recollect  that  there  is  another  law,  by  which  she  is  bound 
— the  law  of  God  and  nature,  which  will  compel  her,  suitably,  to  maintain  those 
children  which  she  has  brought  into  the  world.  We  have  to  decide  this  case  according 
to  the  law,  although  it  might  have  been  desirable  that  the  order  could  have  lieen  in 
part  supported,  so  that  some  security  for  the  maintenance  of  the  children  might  have 
been  obtained.  The  order  must  be  dismissed  altogether,  as  it  appears  to  me,  for  the 
reasons  which  have  been  better  given  by  my  noble  and  learned  friend  than  I  can  hope 
to  give  them.  It  is  impossible  for  this  House  to  sustain  tliat  order — nay,  I  do  not  wish 
to  sustain  it  to  the  full  extent.  We  have  lieard  that  "  hard  cases  make  bad  law." 
This  is  an  extremely  hard  case, — but  it  would  be  making  bad  law, — it  w-ould  be  de- 
priving parents  of  that  right  of  property  whicli,  in  my  opinion,  ought  ever  to  bo 
maintained,  if  your  Lordships  affirmed  this  order.  It  is  better  to  leave  that  to  a 
Higher  Power  than  even  to  the  power  of  the  House  of  Lords.  I  concur,  therefore,  with 
niy  [111]  noble  and  learned  friend  in  tlie  opinion  that  this  order  must  be  reversed. 

I  should  state  to  your  Lordships,  also,  that  I  am  authorised  by  my  noble  and 
learned  friend  Lord  Brougham  to  say.  that  he  entirely  concurs  in  tliis  judgment. 

Judgment  reversed. 


[112]  ENGLAND. 

(COUET   OF   ExCHEyUER.) 

EDWARD   LATIMER.— Appe//ant ;    WILLIAM   NEATE,— Respondent. 

[Me(\vs'  Dig.  V.  759  ;  ix.  1662.     S.  C.  4  CI.  and  F.  570 ;  and  in  Ex.,  2  Y.  and  C.  257.     As 
to  discovery  by  mortgagor,  explained  in  Glover  v.  Hill,  1848,  2  Ph.  Ch.  490.] 

In  1824,  N.  sued  out  execution  upon  a  judgment  obtained  by  him  in  181!:*,  in  an 
action  upon  a  bond  executed  by  M.  to  N.  in  1815.  The  levy  was  made  upon 
goods  in  the  possession  of  M.  Upon  the  seizure,  the  goods  were  claimed  by 
L.  as  his  property,  and  he,  upon  action,  recovered  a  verdict  against  the  sheriff. 
The  goods  continuing  in  the  possession  of  M.,  in  1833,  N.  again  sued  out  execu- 
tion upon  his  judgment ;  but  the  sheriff,  at  the  instance  of  N.,  by  whom  he  was 
indemnified,  made  a  return  of  nii/la  bona.  Whereupon,  in  February.  1834, 
M.  brought  an  action  against  the  sheriff  for  a  false  return. 

In  1835,  N.  filed  a  bill  in  the  Exchequer  against  L.  and  M.,  stating  tlie  facts  before- 
mentioned,  charging  that  the  assignments  of  the  goods  in  question  were  made 
by  M.  to  L.  since  tlie  year  1824,  and  without  consideration,  and  while  M.  was 
indebted  to  N.  upon  the  bond  and  judgment,  and  that  M.,  ever  since  such  as- 
signments, had  continued  in  possession  of  the  goods,  and  that  the  defendants 
had  schedules  tliereof  which  they  ought  to  set  fortli.  The  bill  furtlier  charged 
that  there  had  been  pecuniary  dealings  between  the  defendants  M.  and  L.,  and 
that  L.  had  received  monies  on  account  of  M.  for  which  he  had  not  accounted, 
and  that  M.  had  paid  large  sums  of  money  on  account  since  1823,  and  that  the 
defendants  had  in  their  possession,  etc.  books,  deeds,  etc.  from  which  the  truth 
of  thc«e  allegations  would  appear,  and  that  the  Defendants  ought  to  set  forth 
an  account  of  their  pecuniary  transactions  since  1823  ;  that  N.  was  a  trustee 
for  M.  of  the  goods  comprised  in  the  deeds  of  assignment;  that  M.  had  a  bene- 
ficial interest  of  great  value  in  the  goods,  which  was  the  only  projierty  of  M. 
that  could  be  made  applicable  to  the  payment  of  the  debt  owing  to  the  Plaintiff 
under  the  execution.  Upon  [113]  these  grounds  the  Plaintiff  by  his  bill  prayed 
a  declaration  that  the  assignments  as  against  him  were  void,  and  might  be 
cancelled  ;  an  account  of  his  debt  upon  tlie  judgment;  an  account  of  dealings 
between  M.  and  N.  since  1823  ;  and  if  a  balance  should  be  found  due  to  L.,  then 
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ail  iiiquii-}-  whetlier  L.  had  any  lien  upon  the  goods,  M.  thereby  offering  to 
pay  to  L.  the  amount  of  what  might  be  found  due  to  him  upon  the  security  of 
the  goods. 
Tiie  Defendant,  by  his  answer,  contended  that  tlie  deeds  of  assignment  were  his 
title  deeds,  which  were  made  and  delivered  to  liim  for  a  full  valuable  considera- 
tion :  and  insisted  that  he  was  not  bound  to  make  furtlier  answer  as  to  tiie  par- 
ticular inquiries  of  the  bill.  Exceptions  having  been  taken  to  this  answer  and 
allowed,  a  further  answer  was  put  in  by  N.,  to  which  wa.s  annexed  two  schedules, 
in  one  of  which  he  set  forth  a  list  and  description  of  the  deeds  of  assignment 
of  the  goods  ;  and  in  the  otlier,  an  account  of  dealings  and  transactions  between 
him  and  M.  Thereupon  a  motion  was  made,  that  the  deeds,  etc.  comprised 
in  the  first  schedule,  might  be  brought  into  Court  for  the  inspection  of  the 
Plaintiff,  and  an  order  made  accordingly.  Upon  appeal  against  this  order, 
it  was  confirmed. 

The  Respondent,  in  Easter  term,  1835.  exhibited  his  bill  of  complaint  against  the 
Duke  of  Marlborough  and  the  Appellant,  in  his  Majesty's  Court  of  Excliequer,  at  West- 
minster :  and  the  Respondent,  by  his  bill,  stated  and  charged,  that  he,  the  Respondent, 
in  and  prior  to  the  year  181"2,  occupied  a  farm  and  premises,  situate,  lying,  and  being 
at  Overton,  in  the  county  of  Wilts,  as  tenant  thereof  to  George,  then  Duke  of  Marl- 
borough, father  of  tlie  Defendant  the  Duke  of  Marlborough,  then  Marquis  of  Bland- 
ford  ;  and  that  in  or  about  the  month  of  January,  LSlL',  the  said  Defendant,  tlie  Duke 
of  Marlborough,  applied  to,  and  requested  the  Respondent  to  lend  and  advance  to 
him  the  sum  of  £2000  upon  the  security  of  his  the  said  [114]  Defendant's  bond  ;  and 
that  at  or  about  the  time  when  he  made  the  said  application  for  money,  tlie  said  De'- 
fendant  informed  the  Respondent,  or  caused  him  to  be  informed,  that  if  he  did  not 
find  him,  the  said  Defendant,  some  money,  he  the  said  Defendant,  would  turn  him 
out  of  the  said  farm  and  premises  as  soon  as  the  father  of  the  said  Defendant  died  ; 
and  that  the  Respondent  did  accordingly  lend  and  advance  to  the  said  Defendant 
the  sum  of  £2000,  and  thereupon  that  the  said  Defendant  executed  and  delivered  to 
the  Complainant  his  bond,  bearing  date  the  day  of  .January,  1812,  in  the  penal 

sum  of  £4000,  for  securing  the  repayment  to  the  Respondent  of  the  said  sum  of  £2000, 
and  interest  thereon,  by  the  said  Defendant  whenever  he  should  be  thereunto  requested. 

That  in  the  month  of  January,  1815,  and  before  any  part  of  the  princi]ial  sum 
of  £2000  or  the  h-aid  interest  thereon  had  been  paid,  the  said  Defendant,  the  Duke  of 
Marlborough,  then  Marquis  of  Blandford,  again  applied  to  and  requested  the  Re- 
spondent tO'  lend  and  advance  to  him  a  further  sum  of  money,  and  to  make  up  the 
amount  of  his  said  loan  £10,000  in  the  whole,  including  the  said  principal  and  in- 
terest secured  by  his  said  bond  ;  and  tliat  the  Respondent  complied  with  the  said  lastr 
mentioned  application  in  part,  and  in  or  about  the  21st  of  January,  1815,  he  lent 
and  advanced  to  the  said  Defendant  a  large  sum  of  money,  which,  together  with  the 
principal  and  interest,  then  due  to  the  Respondent  from  the  said  Defendant,  upon 
his  said  bond,  amounted  to  the  sum  of  £7000  ;  anu,  tliat  thereupon  the  said  bond, 
bearing  date  the  day  of  January,   1812,   was  cancelled  ;   and  that  the  said 

Defendant,  the  Duke  of  Marlborough,  by  [115]  his  writing  obligatory,  bearing  date 
the  21st  of  January,  1815,  sealed  with  his  seal,  acknowledged  himself  to 
be  held  and  firmly  bound  unto  the  Respondent  in  the  sum  of  £li,000. 
to  be  paid  tO'  the  Resjiondent,  his  attorneys,  executors,  administrators,  or  assigns, 
and  that  the  said  writing  obligatory  was  made  subject  to  a  certain  condition,  in  the 
words  and  figures,  or  to  the  purport  and  eft'ect,  following,  that  is  to  say — The  con- 
dition of  this  obligation  is  such,  tJiat  if  the  abovei-bounden  George  Marquis  of  Bland- 
ford,  his  heirs,  executors,  or  administrators,  or  eitlier  of  them,  shall  and  do  well  and 
truly  pay  or  cause  to  be  paid  unto  the  above-named  William  Neate,  his  executors, 
administrators,  or  assigns,  the  full  sum  of  £7000  of  lawful  money  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  with  lawful  interest  for  the  same,  within 
one  year  next  after  the  decease  of  the  most  noble  George  Duke  of  Marlborough,  the 
father  of  the  said  Marquis,  then  this  obligation  to  be  void  and  of  no  effect,  or  else 
to  remain  in  full  force  and  virtue. 

That  the  said  last-mentioned  bond  was  prepared  by  Mr.  Pinniger,  the  attorney  of 
the  other  Defendant,  the  Duke  of  Marlborough  ;  and  that  Samuel  Fellows,  tlie  attesting 
witness  to  the  said  bond,  at  the  time  of  the  execution  thereof,  was,  and  lie  still  is,  in 
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the  service  and  eiiiplovineiit  of  tlie  said  Defendant,  the  Duke  of  Murlboroupli,  as  house 
steward,  and  tliat  he  continued  in  such  service  and  employment  until  the  year  1>S2C 
or  1827  ;  and  that  the  said  Respondent  did  not,  upon  the  occasion  of  the" said  last- 
mentioned  advaTice  of  money,  employ  or  consult  an}'  attorney  or  ley:al  adviser  ;  and 
that  when  the  said  last^mentioned  bond  was  executed  and  delivered  to  the  Respondent, 
he  [116]  believed,  that  tlie  said  bond  was  in  tlie  common  form  and  payable  at  any 
time  :  and  tliat  in  or  about  the  month  of  April,  in  the  year  1816.  the  interest  on  the 
said  sum  of  £7000  was  in  arrear,  and  that  tlie  Respondent  shewed  the  said  bond  to 
his  then  Solicitor,  Mr.  Tilby.  of  Devizes,  and  that  upon  that  occasion,  the  Respondent 
discovered,  for  the  first  time  and  to  his  great  surprise,  that,  by  tlie  aforesaid  condition 
of  the  said  bond,  the  principal  sum  of  £7000,  and  the  interest  thereon,  were  not 
payable  until  after  the  death  of  the  late  Duke  of  Marlborough,  tJie  father  of  the  De- 
fendant, tlie  Duke  of  Marlborougli. 

That  in  or  about  the  month  of  November,  1815,  and  before  he,  the  Resjiondent,  had 
discovered,  as  aforesaid,  that  the  said  bond,  of  the  21st  of  January,  1815,  was  not  in 
the  common  form,  ajid  that  by  the  said  condition,  the  said  principal  sum  and  in- 
terest was  not  payable  until  after  tlie  death  of  the  late  Duke  of  Marlborough,  the 
said  Defendant,  the  Duke  of  Marlborough,  then  Marquis  of  Blandford,  wrote  a  letter  to 
the  Respondent,  and  requested  him  to  oome  and  see  him  the  said  Defendant,  and  to 
bring  with  him  the  sum  of  £100,  and  that  the  said  letter  was  in  the  words  and  figures, 
or  to  the  purport  and  effect  following — tliat  is  to  say,  "  Sir  :  I  shall  be  very  glad 
if  you  could  come  to  me  directly,  at  White  Knight's,  either  to-morrow  or  Sunday. — I 
have  business  of  importance  with  you.  If  you  bring  me  about  £100  with  you,  I 
should  be  much  obliged  to  you. — Your  humble  servant,  Spencer  Blandford.  White 
Knights,  Friday."  Addressed,  "  Down  post,  -Reading,  November  10th,  1815.  Mr. 
Neate,  junior,  Overton,  near  Marlborough  ;  " — and  that  after  the  receipt  of  [1171 
the  said  letter,  and  on  or  about  the  12th  of  November,  1815,  the  Respondent  went  to 
White  Knights,  the  then  residence  of  the  said  Defendant,  and  had  an 
interview  with  the  said  Defendant,  who  then  told  the  Resjjondent  that 
he  had  £5  only  in  his  pocket  wlieii  he  left  London  the  previous  day, 
and  that  he  had  not  one  shilling  left  for  his  owii  use  or  tlie  payment  of  his  servants  that 
niglit ;  and  thereupon  the  Respondent,  at  the  earnest  entreaties  of  the  said  Defendant, 
lent  and  advanced  him  the  further  sum  of  £100;  and  tliat  the  Respondent  soon 
afterwards  received  from  the  said  Defendant  an  acknowledgment,  upon  unstamped 
paper,  in  the  following  words:  "'  November  20tli,  1815.  Memorandum.  I  acknow- 
ledge to  have  received  of  Mr.  W.  Neate  the  sum  of  £100,  on  account  of  Baron 
Blandford." 

Tliat  George  Duke  of  Marlborough,  father  of  the  said  Defendant,  the  Duke  of 
Marlborough,  died  on  or  about  the  ;]0th  of  January,  1817;  and  that  immediately 
upon  the  expiration  of  one  j-ear  after  his  death,  the  Respondent  caused  an  action  to 
be  brought  in  His  Majesty's  Court  of  King's  Bench,  at  Westminster,  against  the 
Defendant,  tlie  Duke  of  Marlborough,  upon  his  said  bond  of  tlie  21st  of  January, 
1815,  tO'  recover  the  principal  money  and  interest  thereby  secured,  the  whole  o.f  which 
was  then  due  and  owing  to  the  Respondent  from  the  said  Defendant;  that  the  said 
Defendant,  the  Duke  of  Marlborough,  for  the  purpose  of  harassing  and  injuring 
the  Respondent,  and  preventing  him  from  proceeding  to  trial  in  the  said  action, 
kept  the  said  Samuel  Fellows,  tlie  attesting  witness  to  the  said  bond,  out  of  the  way, 
and  actually  for  a  long  time  prevented  the  Respondent  from  dis-[118]-covering  the 
place  of  residence  of  tlie  said  Samuel  Fellows,  and  from  serving  him  with  a  sub- 
poena ad  tentificanidiiiii  in  the  said  action  ;  and  that  the  Respondent  was,  in  fact, 
prevented,  by  such  unfair  and  improper  conduct,  and  by  otlier  contrivances  of  the 
said  Defendant,  the  Duke  of  Marlborough,  from  proceeding  to  trial  in  the  said 
action. 

That,  nevertheless,  on  or  about  the  25tli  of  November,  1818,  the  said  John 
Pinniger,  as  the  attorney  for  the  said  Defendant,  the  Duke  of  Marlborough,  signed  a 
cognovit  in  the  said  action,  which  was  in  the  words  and  figures,  or  tO'  the  purport  and 
effect  following,  that  is  to  say,  "  In  the  King's  Bench — Between  William  Neate, 
Plaiutiff,  and  The  Most  Noble  George  Duke  of  Marlborough,  Defendant.  I  hereby 
confess  the  debt  in  this  cause,  and  that  Plaintiff  has  sustained  damages  to  the  amount 
of  Is.,  besides  his  costs  and  charges  to  be  taxed  by  the  Master  ;  but  no'  execution  is 
to  issue  unless  default  shall  be  made  in  the  payment  of  tlie  sum  of  £84  80,  lieinu  tlie 
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debt  for  whifli  this  action  is  brought,  including  interest  thereon  up  to  the  time  of 
payment  thereinafter-mentioned,  together  with  the  costs  of  this  action,  to  be  taxed 
as.  aforesaid,  on  the  sixth  day  of  next  Hihiry  Term  ;  but  in  case  of  such  default,  the 
said  Plaintiff  is  to  be  at  liberty  to  issue  execution  and  levy  the  said  sum  of  £8480, 
together  with  any  subsequent  intei'est  that  may  accrue  on  the  sum  of  £7000,  the 
principal  money  for  which  this  action  is  brought ;  and  the  costs  to  l>e  laxed  as  afore- 
said ;  and  also  costs  of  execution,  sheriff's  poundage,  and  all  other  incidental  expenses. 
And  I  hereby  agree  to  withdraw  the  pleas  |)lea.ded  herein,  and  that  uo  writ  [119]  of 
error  shall  be  brought,  or  bill  in  equity  filed.  Witness  my  hand  this  2otli  of  Novem- 
ber, 1S18." 

That  oil  the  '2otli  of  Xovember,  1818,  final  judgment  upon  the  said  cognovit  was 
duly  filed  in  the  said  action  for  the  sum  of  £14,100  debt,  and  £158  Is.  for  damages, 
as  well  on  occasion  of  detaining  the  said  debt  as  for  tlie  Respondent's  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended;  tliat  the  i^aid  judgment 
having  been  suffered  to  abate,  it  was  at  a  subsequent  period,  viz.  in  Easter  term, 
1821.  duly  revived  by  scire  facias:  and  that  the  said  judgment  had  been  since  kept 
on  foot  bv  continuances  duly  entered  according  to  tlie  practice  of  the  said  Court 
of  King's  Bench,  and  that  the  said  judgment  still  remained  in  full  force  and  effect, 
not  reversed  or  satisfied  or  otherwise  vacated  ;  and  that  the  said  judgment  being  in 
full  force,  and  the  said  debt  and  damages  so  recovered  as  aforesaid  remaining  un- 
paid and  unsatisfied,  the  Respondent,  in  or  about  the  month  of  November,  1824, 
for  the  obtaining  satisfaction  tliereof,  sued  and  prosecuted  out  of  tiio  said  Court  of 
our  Lord  the  King,  before  the  King  himself  at  Westminster,  a  writ  of  fieri'  facias 
directed  to  the  sheriff  of  Oxfordshire,  by  which  writ  the  sheriff"  was  commanded, 
that  of  the  goods  and  chattels  of  the  said  Defendant,  tlie  Duke  of  Marlborough,  in 
his  bailiwick,  he  should  cause  to  be  levied  the  debt  and  damages  aforesaid. 

That  the  writ  was  made  returnable  on  the  day  of  ;  and  the  said  writ  was 

indorsed  with  a,  direction  for  the  sheriff  to  levy  besides  sheriff's  poundage,  officers' 
fees,  and  all  other  incidental  expenses,  and  was  duly  delivered  to  the  sheriff',  wdio, 
by  virtue  of  the  said  writ,  seized  and  took  in  execu-[120]-tion  divers  goods  and 
chattels  of  wliich  the  said  Defendant,  the  Duke  of  Marlborough,  was  then  in  possession 
at  his  residence  at  Blenheim,  in  the  county  of  Oxford,  of  the  value  of  £  or 

thereabouts  ;  and  that  the  Appellant  claimed  part  of  the  said  goods  and  chattels 
which  were  sO'  taken  in  execution  as  aforesaid,  and  brought  an  action  in  the  said 
Court  of  King's  Bench,  against  the  said  sheriff',  for  seizing  and  taking  away  the 
said  goods  and  chattels;  and  that  the  Respondent  indemnified  the  said  sheriff' 
against  the  said  action  ;  and  that  at  the  trial  of  the  said  action  at  the  O.xford  Assizes, 
in  the  sunmier  of  1825,  the  jury  found  a  verdict  for  the  Appellant  who  was  Plaintiff" 
in  the  said  action,  and  that  the  Respondent  was  put  toi  very  great  and  heavy  expenses 
in  and  about  the  said  levj-,  and  in  defending  the  said  action  which  the  Appellant 
brought  against  the  said  sheriff  ;  and  that  the  whole  sum  of  monej*  which  he  received 
under  the  said  levy,  in  part  satisfaction  of  his  said  debt  and  damages,  had  been  ex- 
hausted in  the  payment  of  part  of  the  expenses,  which  greath'  exceeded  in  amount 
what  the  Respondent  got  under  the  said  levy. 

That  on  the  22d  of  May,  1833,  there  was  due  and  owing  to  him  from  the  said 
Defendant,  the  Duke  of  Marlborough,  upon  the  said  judgment,  the  sum  of 
£12,696  Is,.  6d.  ;  and  that  on  or  about  the  said  22d  of  May,  1833,  the  Respondent, 
for  the  obtaining  satisfaction  tliereof,  sued  and  prosecuted  out  of  the  said  Court  of 
King's  Bench,  against  the  said  Defendant,  the  Duke  of  Marlborough,  a  writ  of 
pluries  testatum  fieri  facias,  returnable  on  the  1st  of  November,  1833,  directed  to 
the  sheriff'  of  Oxfordshire,  indorsed  to-  levy  [121]  £12,696  Is.  6d.  and  interest  on 
£7100,  from  the  1st  of  May,  1833,  until  paid,  besides  sheriff's  poundage,  officers' 
fees,  and  all  incidental  expenses;  and  that  tlie  said  sheriff,  by  virtue  of  the  said  last- 
mentioned  writ,  and  before  the  return  of  the  said  writ,  seized  and  took  in  execution, 
divers  goods  and  chattels  of  great  value,  which  then  were  in  and  upon  the  said 
Defendant's,  the  Duke  of  Marlborough's,  mansion-house  and  lands  at  Blenheim,  in 
tiie  county  of  Oxford. 

That  the  Appellant,  and  the  Defendant,  the  Duke  of  Marlborough,  .applied  to  the 
sheriff",  after  he  had  seized  and  taken  in  execution  the  said  goods  and  chattels,  and 
requested  him  not  to  levy  the  monies  indorsed  on  the  said  last-mentioned  writ,  or 
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any  part  thereof,  out  of  the  said  goods  and  chattels,  but  to  allow  the  said  Defendant, 
George  Duke  of  Marlborough,  to  continue  in  tlie  possession  and  enjoyment  of  the 
same  to  his  own  use,  and  to  return  to  tlie  said  Court  of  our  Lord  tlie  King,  upon 
the  said  writ,  that  the  said  Defendant,  George  Duke  of  Marlborough,  had  not  any 
goods  and  chattels  in  his  bailiwick  whereof  he  could  cause  to  be  levied  the  said 
monies  indorsed  on  tJie  said  writ,  or  any  part  thereof  ;  and  that  at  the  same  time, 
wlien  they,  the  Apjiellaut  and  said  Defendant,  the  Duke  of  Marlboroiugh,  made  the 
said  application  and  request  to  the  said  sheriff,  that  the  said  Defendant,  George 
Duke  of  Marlborougli,  and  the  Appellant  stated  to  the  said  sheriff,  oi-  to  his  officers, 
tliat  all  the  goods  and  chattels  which  he  had  so  seized  and  taken  in  execution 
as  aforesaid,  were  the  absolute  property  of  the  Appellant,  and  that  no  part  tliereof 
was  the  property  of  the  Defendant,  George  Duke  of  Marlborough,  legally  seizable 
under  and  by  virtue  of  the  said  writ. 

[122]  That  the  said  Defendant,  the  Appellant,  and  the  said  Duke  of  Marlborough, 
undertook  and  promised  to  indemnify  the  said  sheriff'  in  the  fullest  manner  against 
any  action  that  might  be  brought  against  him  by  the  Respondent  for  a  false  return 
of  niiUa  hoiia  to-  the  last-mentioned  writ;  and  that  the  Appellant,  or  some  of  his 
friends,  did,  in  the  first  instance,  indemnify  the  said  sheriff,  but  that  the  officers  of 
the  said  slierift'  were  not  withdrawn  until  the  said  Defendant,  tlie  Duke  of  Mai'l- 
borough,  and  some  of  liis  friends  did  also  indemnify  tlie  said  sheriff' :  and  that  at  or 
about  tlie  time  when  the  said  Defendant,  the  Duke  of  Marlborough,  and  his  friends 
so  indemnified  the  said  sheriff',  the  said  Defendant  advanced  to  the  said  .John  Pinniger 
the  sum  of  £200  towards  the  costs  of  the  defence  of  any  action  at  Jaw  that  might  he 
brought  against  the  said  sheriff' ;  and  that  the  said  sheriff'  complied  with  the  said 
application  and  request  of  the  said  Defendants,  the  Appellant,  and  the  said  Duke  of 
Marlborougli,  and  that  at  the  return  of  the  said  last-mentioned  writ,  he  returned,  at 
the  special  instance  and  request  of  the  said  Defendants,  to  the  said  Couit  of  our 
Lord  tlie  King,  upon  the  said  writ,  that  tlie  said  Defendant,  George  Duke  of  Marl- 
borough, had  not  any  goods  or  chattels  in  his  bailiwick  whereof  he  could  cause  to 
be  levied  the  debts  and  damages  aforesaid  or  any  part-  tliereof. 

That  on  or  about  the  22d  of  February,  1834,  the  said  Kespondjnt  brought  an 
action  on  the  plea  side  of  his  Majesty's  Court  of  Exchequer,  against  the  said  sheriff' 
for  a  false  return  of  uulla  bona  to  the  said  lastmentioned  writ,  and  that  tiie  said 
sheriff'  pleaded  a  plea,  of  not  guilty  to  the  said  action  which  [123]  wa,s  then  pending  : 
and  that  the  said  Defendant,  the  Appellant,  and  the  said  Duke  of  Marlborough,  or 
one  of  them,  had  by  some  deed  or  instrument  indeuuiitied  fully  tJie  said  sheriff'  in 
the  said  action  ;  and  that  they  the  said  Defendants,  the  Appellant,  and  the  Duke  (jf 
Marlborough,  were,  in  fact,  the  real  Defendants  in  the  said  action,  and  that  no  persons 
or  jerson  i>esides  the  said  Respondent,  and  the  said  Defendants,  the  Appellant  and 
the  said  Duke  of  Marlborough,  had  an}'  substantial  interest  in  the  said  last-mentioned 
action. 

That  the  said  Defendant,  George  Duke  of  Marlborough,  on  the  22d  of  May,  183-''). 
resided,  and  that  he  had  ever  since  that  day  resided,  and  that  he  then  did  still  reside, 
at  Blenheim,  in  tlie  county  of  Oxford  ;  and  that  the  mansion-house  at  Blenheim  is 
very  large,  and  consists  of  a  great  number  of  rooms  and  apartments,  and  offices  of 
varions  descriptions;  and  that  the  park,  pletusure  grounds.,  plantations,  and  gardens, 
attached  to.  the  said  mansion-house  at  Blenheim,  are  very  extensive,  and  consist 
of  a  great  number  of  acres;  and  tJiat  the  said  Defendant,  George  laike  of  Marl- 
borough, on  the  22d  of  May,  1833,  was,  a.nd  that  lie  had  ever  since  been,  in  the 
occupation  of  the  said  mansion-house,  offices,  park,  plea,sure  grounds,  plantations, 
and  gardens,  and  every  part  thereof  ;  and  that  at  the  time  when  the  said  la.st- 
mentioned  writ  was  delivered  to  tlie  said  sheriff'  as  aforesaid,  there  wa,s,  and  ever 
since  had  been,  and  that  there  then  was,  in  and  upon  the  said  mansion-house,  estate, 
and  premises,  at  Blenheim  aforesaid,  a  large  quantity  of  goods  and  chattels,  and 
personal  estate  and  effects  of  various  kinds  and  descriptions  of  very  great  value  in 
the  whole,  consisting,  amongst  [124]  others,  of  the  following  particula.rs,  that  is  to 
say,  of  deer,  sheep,  horses,  cows,  oxen,  a  Spanish  ass,  hay  and  straw,  and  various 
kinds  of  agricultural  produce,  carts,  agricultural  implements,  garden  tools,  plate, 
books,  pictures,  wines,  licjuors,  articles  of  ornament,  household  furniture,  wearing 
apparel,  microscopes,  telescopes,  maps,  globes,  plants,  and  flowers. 

That  one  Samuel  Brindfield  then  lived,  and  for  many  years  past  had  lived,  as  a 
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servant  with  the  said  Defendant,  the  Duke  of  Marlborough;  and  tliat  the  said 
Samuel  Brindtield,  and  many  other  servants  of  the  said  Defendant,  were  most  material 
and  net'essarv  witnesses  for  and  on  behalf  of  the  Respondent  in  the  said  action 
against  the  said  siieritf  ;  and  that  without  the  testimony  of  the  said  Samuel  Briiid- 
field,  and  the  said  other  servants,  he  could  not  with  safety  proceed  to  the  trial  of  the 
said  action  ;  and  that  the  said  Samuel  Brindtield,  and  the  said  other  servants,  were 
completely  under  the  influence  and  control  of'  the  said  Defendant,  the  Duke  of  Marl- 
borough ;  and  that  the  said  Defendant,  well  knowing  the  value  of  their  testimony  as 
aforesaid  to  the  Complainant  in  tJie  said  action,  had  hitherto  prevented  them  from 
attending  to  give  evidence  in  tlie  said  action  ;  and  tJiat  the  said  Defendant,  the  Duke 
O'f  Marlborough,  was  able  to  prevent  tJiem,  and  each  of  them,  from  giving  evidence 
in  the  said  action  :  and  that  he  threatened  and  intended,  in  ease  the  Resiioiident 
should  proceed  to  trial  in  the  said  action,  and  should  subpoena,  tke  said  Samuel 
Brindtield,  and  the  said  other  servants,  or  any  of  them,  as  witnesses  in  the  said 
action,  to  hinder  and  prevent  them,  as  he  would  be  able  to  do,  from  attending  at  the 
said  trial. 

[125]  That  in  the  years  1824,  1825,  1826,  1827,  1828,  1829,  1830,  1831,  and 
1832,  several  bills  of  sale,  and  assignments  of  part  of  the  goods  and  chattels,  personal 
estate,  and  effects,  in  and  about  the  said  mansion-house,  estate,  and  premises,  at 
Blenheim,  were  executed  to  the  Appellant ;  and  that  the  bills  of  sale  and  assignments 
were,  in  fact,  executed  to  the  Appellant  by  the  said  Defendant,  the  Duke  of  Marl- 
borough, or  by  some  other  person  or  persons  acting  by  the  orders  or  under  the  direc- 
tions of  the  said  Defendant,  the  Duke  of  Marlborough;  that  two  of  the  said  bills  of 
sale  are  dated  the  24th  of  September,  1824,  that  anotlier  of  the  said  bills  of  sale  is 
dated  the  3d  of  December,  1825,  that  another  of  the  said  bills  of  sale  is  dated  the 
1st  of  June,  1829,  that  one  of  the  said  assignments  is  dated  the  18th  of  April,  1826, 
that  another  of  the  said  assignments  is  dated  the  26th  of  December,  1828,  and  that 
another  of  the  said  assignments  is  dated  the  8th  of  August,  1832  ;  and  that  all  and 
each  of  the  said  bills  of  sale  and  assignments  which  were  so  made  and  executed  to 
the  Appellant  in  the  years  1824,  1825,  1826,  1827,  1828,  1829,  1830,  1831,  and  1832, 
were  made  and  executed  to  the  Appellant  without  any  consideration  having  been 
paid  or  given  for  the  same  by  the  Appellants  ;  and  that  the  Appellant  did  not,  in  fact, 
at  the  several  times  when  the  said  bills  of  sale  and  assignments,  or  any  of  them,  were 
or  was  executed  as  aforesaid,  or  at  any  other  times  or  time,  pay  or  give  at  Blenheim, 
or  at  any  other  place,  any  good  or  valuable  consideration,  or  aaiy  consideration  what- 
ever of  any  value  or  to  any  amount,  to  the  said  Defendant,  the  present  Duke  of 
Marlborough,  or  to  any  other  persons  or  person,  for  all  or  any  part  of  the  said  goods, 
[126]  chattels,  personal  estate,  and  effects,  comprised  in  the  said  bills  of  sale  and 
assignments  or  any  or  either  of  them. 

That  no  part  of  the  said  goods  and  chattels,  personal  estate,  and  effects,  com- 
prised in  the  said  bills  of  sale  and  assignments,  has  ever,  at  any  time,  been  removed 
or  taken  away  by  any  person  from  the  said  mansion-house,  estate,  and  premises,  at 
Blenheim,  but  that  the  said  Defendant,  the  Duke  of  Marlborough,  ever  since  the  said 
bills  of  sale  and  assignments  were  made,  had  continued  to  use,  and  did  then  use,  the 
same  and  every  part  thereof  as  his  own  absolute  property  ;  and  that  at  the  several 
times  when  the  said  bills  of  sale  and  assignments  were  executed,  the  said  Defendant, 
the  Duke  of  Marlborough,  was  in  embarrassed  circumstances,  and  indebted  to  the 
Respondent  upon  said  judgment  to  a  large  amount,  and  also  to  several  other  persons 
to  a  very  large  amount  in  the  whole;  and  that  aO  the  said  bills  of  sale  and  assio-n- 
ments  then  were,  and  always  had  been,  void  and  of  none  effect  in  equity  against  the 
Respondent,  and  that  no  part  of  the  said  goods  and  chattels,  personal  estate,  and 
effects,  in  and  upon  the  said  mansion-house,  estate,  and  premises,  did  belong  to  anv 
l^ersons  or  person,  as  trustees  or  trustee,  under  the  will  of  the  late  Duke  of  Marl- 
iMrough  ;  but  if  any  part  of  the  said  goods,  chattels,  personal  estate,  and  effects,  in 
and  upon  the  said  mansion-house,  estate,  and  premises,  did  belong  (whicii  the  Re- 
spondent did  not  admit)  to  any  persons  or  person  as  trustees  or  a  trustee  under  the 
said  will  of  the  late  Duke  of  Marlborough,  that  the  said  Defendants,  the  Appellant 
and  the  Duke  of  Marlborough,  were  well  able  to  set  forth,  and  ought  to  .set  forth,  a 
correct  list  or  [127]  schedule  of  all  the  goods  and  chattels  in  and  upon  the  said 
mansiou-iiouse,  estate,  and  premises,  at  Blenheim,  which  did  not  belong  to  the  said 
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trustees;  and  that  they  the  said  Defendants,  tlie  Appellant,  and  the  Duke  of  Marl- 
borouprh,  then  had  in  their  possession  custody  or  power,  schedules  of,  or  a  schedule 
of,  all  the  said  goods  and  chattels  that  did  not  belong  to  the  said  trustees. 

That  in  or  about  tlie  year  1823,  one  Charles  Richardson  obtained  a  judgment  in 
tlie  Court  of  King's  Bench,  at  Westminster,  against  the  said  Defendant,  the  Duke  of 
Marlborough,  and  issued  a  writ  of  fieri,  facias  thereon  against  the  said  Defendant, 
under  which  jiroperty  of  various  descriptions,  and  consisting  of  household  furniture, 
wine,  and  farming  stock,  part  of  the  goods  and  chattels  in  and  upon  the  said 
mansion-house  and  premises  at  Blenheim,  was  seized  by  the  sheriff  of  the  county  of 
Oxford  ;  and  that  the  said  Charles  Richardson  took  a  bill  of  sale  of  the  said  property 
which  was  so  seized  as  last  aforesaid  from  the  said  sheriff  :  and  that  in  or  about  the 
month  of  May  the  Appehant  took  from  the  said  Charles  Richardson  a  bill  of  sale  of 
the  said  last-mentioned  goods  and  chattels,  and  paid  the  said  Charles  Richardson  for 
tiiem  the  sum  of  £700,  and  put  a  sei-vant  into  possession  ;  and  that  although  the  said 
Defendant,  the  Duke  of  Marlborough,  continued  in  possession  of  the  said  last- 
mentioned  goods  and  chattels  after  the  execution  by  the  said  Charles  Richardson,  and 
after  payment  of  the  sum  of  £700  by  the  Appellant,  it  was  decided  by  the  Court  of 
King's  Bench,  in  an  action  which  was  brought  by  the  Appellant  against  the  then 
sheriff'  of  Oxfordshire,  in  or  about  the  ^-ear  1825,  that  the  said  sale  of  the  said  goods 
[128]  and  chattels,  by  the  said  Charles  Richardson,  to  the  Appellant  was  good  in 
point  of  law,  and  vested  in  the  Appellant  the  propert}-  in  the  said  last-mentioned 
goods  and  chattels  :  and  that  all,  or  a  greater  part,  of  the  said  last-mentioned  goods 
and  chattels  then  were,  and  ever  since  the  said  sale  thereof  to  the  Appellant  had 
been,  in  and  upon  the  said  mansion,  estate,  and  premises,  at  Blenheim  ;  and  that 
during  all  the  time  aforesaid  the  said  Defendant,  the  Duke  of  Marlborough,  had 
continued,  with  the  consent  of  the  Appellant,  to  have  the  use  and  enjoyment  thereof. 

That  in  or  about  the  year  1826  it  was  agreed  by  and  between  the  said  Defendants, 
the  Duke  of  Marlborough  and  the  Appellant,  that  the  Appellant  should  sell  the  said 
last-mentioned  goods  and  chattels  to  the  said  Defendant,  the  Duke  of  Marlborough, 
for  the  sum  of  £700,  and  which  sum  the  said  Defendant,  the  Duke  of  Marlborough, 
]iromised  to  pay  to  the  said  Appellant  for  the  same,  and  at  the  same  time  it  was 
furtlier  agreed  between  the  said  Defendants  that  until  the  whole  of  the  said  sum  of 
£700  should  be  paid  to  the  Appellant  by  the  said  Defendant,  the  Duke  of  Marl- 
borough, the  said  last-mentioned  goods  and  chattels  should  remain  a  security  to 
the  Appellant  for  the  said  sum  of  £700  or  so  much  as  should  remain  unpaid  ;  and 
that  upon  payment  of  the  sa*d  £700  the  Appellant  should  execute  to  the  said  Defend- 
ant, the  Duke  of  Marlborough,  a  .bill  of  sale  or  assignment  of  the  said  goods  and 
chattels  ;  and  that  the  whole  of  the  said  sum  of  £700  had  been  paid  by  the  said 
Defendant,  the  Duke  of  Marlborough,  to  the  Appellant  ;  that  the  Defendant,  the 
Duke  of  Marlborough,  then  was,  and  for  a  long  time  past  has  been,  the  only  person 
[129]  beneficially  interested  in,  and  equitably  entitled  to,  the  said  last-mentioned 
goods  and  chattels  ;  and  that  he  became  so  beneficiaUy  interested  in,  and  equitably 
entitled,  by  the  means  and  under  the  circumstances  aforesaid,  or  under  and  by  virtue 
of  some  other  an-angement  with  the  Appellants. 

That  since  the  making  of  the  said  last-mentioned  agreement  there  had  been 
pecuniary  dealings  and  transactions,  to  a  large  amount,  between  the  said  Defendants, 
the  Duke  of  Marlborough  and  the  Appellant,  that  various  large  sums  of  monej'  had 
been  paid  by  the  said  Defendant,  the  Duke  of  Marlborough,  to  the  Appellant  in 
satisfaction  of  the  said  sum  of  £700  :  and  that  the  Appellant  had  received  a  large  sum 
of  money  on  account  of  the  said  Defendant,  the  Duke  of  Marlborough,  which  was 
applicable,  and  ought  to  have  been  applied  by  him  to  the  payment  of  the  said  sum  of 
£700  ;  but  that  the  Appellant  had  not  executed  an  assignment  or  a  biU  of  sale  of  the 
said  la.st-mentioned  goods  and  chattels  to  the  said  Defendant,  the  Duke  of  Marl- 
borough, and  that  the  legal  property  of  and  in  the  said  goods  and- chattels  was  still 
vested  in  the  Appellant  :  and  that  nevertheless,  when  the  said  Defendants,  the  Duke 
of  Marlborough  and  the  Appellant,  should  set  forth,  as  they  were  able  and  ought  to 
do.  a  full,  true,  and  particular  account  of  all  and  e^-erv  sum  and  sums  of  money 
received  and  paid  by  the  said  Defendant,  the  Duke  of  Marlborough,  for  or  on  the 
account  of  the  Apjjellant,  since  the  year  182.3  inclusive  ;  and  of  all  and  every  sum  and 
sums  of  money  received  and  paid  by  the  Appellant  for  or  on  account  of  the  said 
Defendant,  the  Duke  of  Marlborough,  since  the  year  1823  inclusive;  it  would  clearly 

281 


XI  BLIGH  N.S.  LATIMER  V.   NEATE  [1837] 

appear,  as  tlie  fact  was,  [130]  tliat  nothing  was  due  from  the  said  Defendant,  the 
Duke  of  Marlborough,  to  the  Appellant  in  respect  of  the  said  sum  of  £700,  and  that 
the  Appellant  was  bound,  and  ought  to  be  compelled,  to  execute  an  assignment,  or  a 
bill  of  sale,  of  the  last-mentioned  goods  and  chattels  to  the  said  Duke  of  Marlborough, 
in  order  that  the  said  goods  and  chattels  might  become  liable  to  be  seized  under  a 
writ  of  execution  against  tlie  personal  property  of  the  said  Defendant,  the  Duke  of 
Marlborough. 

That  the  said  Respondent  had  always  been,  and  then  was,  ready  and  willing  and 
thereby  offered  to  pay  to  the  Appellant  what,  if  anything  should  appear  to  be  due 
to  him  from  the  said  Defendant,  the  Duke  of  Marlborough,  upon  the  security  of  the 
said  last-mentioned  goods  and  chattels,  and  to  take  an  assignment  of  the  said  goods 
and  chattels  from  the  Appellant,  in  part  satisfaction  of  the  said  judgment  debt  and 
damages:  and  that  the  said  Defendants,  the  Duke  of  Marlborough  and  the  Appell.ant, 
then  had,  or  lately  had,  in  their  possession,  custody,  or  power,  divers  deeds,  bills  of 
sale,  assignments,  schedules,  accounts,  or  account  books,  receipts,  papers,  letters, 
and  writings,  relating  to  the  matters  aforesaid,  and  from  the  production  of  which 
the  truth  of  the  matters  aforesaid  or  some  of  them  would  appear,  and  that  they  ought 
to  set  forth  a  list  or  schedule  ol  the  said  deeds,  bills  of  sale,  assignments,  schedules, 
accounts,  account  books,  receipts,  papers,  letters,  and  writings,  and  to  leave  such  of 
them  as  were  then  in  their  possession,  custody,  or  power,  in  the  liands  of  their  clerk 
in  Court,  and  to  set  forth  what  had  become  of  such  of  them  as  were  not  then  in  their 
possession,  custod}',  or  power,  and  in  whose  possession,  cus-[131]-tody,  or  powei-  the 
same  then  were  ;  and  that  there  was  then  due  and  owing  to  the  said  Respondent,  from 
the  said  Defendant,  the  Duke  of  Marlborough,  upon  the  said  judgment,  the  sum  of 
£13,375  at  the  least,  and  that  by  reason  of  the  nonpayment  of  the  said  debt  the  said 
Respondent  sustained  a  great  loss ;  and  that  although  it  was  true  that  the  greater 
part  of  the  said  goods  and  chattels  in  and  upon  the  said  mansion-house,  estates,  and 
premises,  at  Blenheim,  were  comprised  in  certain  bills  of  sale  and  assignments  to 
the  Appellant,  and  that  the  Appellant  under  and  by  virtue  of  the  said  bills  of  sale 
and  assignment  were  the  apparent  legal  owner  of  the  said  goods  and  chattels  com- 
prised therein,  that  the  fact  was,  and  that  so  it  would  appear,  when  the  said  De- 
fendants, the  Duke  of  Marlborough  and  the  Appellant,  should  have  made,  as  they 
were  able  and  ought  to  do,  a  full  and  true  disclosure  and  discovery  of  the  several 
matters  and  things  therein  stated,  and  should  have  set  forth,  as  they  were  able  and 
ought  to  do,  a  true  account  of  the  pecuniary  dealings  and  transactions  between  them 
since  the  year  1823  inclusive,  that  the  Appellant  was  a  trustee  of  the  said  goods  and 
chattels  comprised  in  the  said  bills  of  sale  and  assignment,  or  some  of  them,  for  the 
said  Defendant,  the  Duke  of  Marlborough  ;  and  that  the  said  Defendant,  the  Duke 
of  Marlborough,  had  an  equitable  and  benefieial  interest  of  great  value  in  such  of 
the  goods  and  chattels  that  were  in  and  upon  the  said  mansion-house,  estate,  and  pre- 
mises, at  Blenheim  ;  and  that  such  equitable  beneficial  interest  was  the  only  property 
of  the  said  Defendant,  the  Duke  of  Marlborough,  of  considerable  value,  that  could, 
by  an}'  [132]  means,  be  made  applicable  to  the  payment  of  any  part  of  the  debt  so  due 
tij  the  said  Respondent ;  and  that  the  said  Defendants,  the  Duke  of  Marlborough  and 
the  Ap.pellant,  had  hitherto  prevented  and  that  they  intended  to  continue  to  prevent 
him  by  every  means  in  their  power  from  obtaining  payment  of  any  part  of  the  said 
judgment  debt  out  of  the  said  equitable  and  beneficial  interest  of  the  said  Defendant, 
the  Duke  of  Marlborough  ;  and  that  under  all  the  circumstances  aforesaid,  he  could 
not  safely  proceed  to  trial  in  the  said  action  then  pending  against  the  said  sheriff 
for  a  false  return,  or  usefully  issue  any  writ  of  execution  upon  the  said  judgment 
against  the  said  Defendant,  the  Duke  of  Marlborough,  or  by  any  other  proceedings 
at  law  obtain  payment  of  any  part  of  the  said  judgment  debt;  and  that  without  the 
assistance  of  a  court  of  equity,  he  would  be  unable  to  make  the  said  beneficial  and 
equitable  interest  of  the  said  Defendant,  the  Duke  of  Marlborough,  applicable  to  the 
payment  of  the  said  debt,  or  any  part  thereof,  and  that  he  is  entitled  to  receive  satis- 
faction of  his  said  debt,  out  of  the  said  equitable  interest  of  the  said  Defendant,  the 
Duke  of  Marlborough,  in  the  said  goods  and  chattels  ;  and  that  if  the  Respondent 
should  claim  to  have  any  lien  or  security  upon  all  or  any  part  of  the  goods  and 
chattels,  for  the  rei-payment  of  any  debt  or  debts,  due  and  owing  to  him  from  the  said 
Defendant,  the  Duke  of  Marlborough,  he  ought  to  set  forth  the  particulars  of  such 
lien  or  security,  and  how  he  made  out  the  same,  and  upon  which  of  the  said  goods 
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and  chattels  the  said  lien  or  security  attached;  the  Respondent  thereby  offering  to 
pay  to  tlie  Appellant,  what,  if  any  thing,  should  be  due  to  him  from  the  [133]  said 
Defendant,  the  Duke  of  Marlborough,  upon  the  security  of  the  said  goods. 

The  prayer  of  the  Bill  was.  That  it  may  be  declared  by  this  honourable  Court 
that  all  the  said  bills  of  sale  and  assignments  of  the  said  goods  and  chattels,  in  and 
upon  the  said  mansion-house,  estate,  and  ])remises  at  Blenheim,  made  and  executed 
by  the  said  Defendant,  the  Duke  of  Marlborough,  to  the  said  Defendant,  Edward 
Latimer,  are  void,  as  against  your  orator,  and  that  the  same  ought  to  \h>  delivered 
up,  by  the  said  Defendant,  Edward  Latimer,  to  be  cancelled,  and  that  the  same  may 
be  ordered  to  be  delivered  up  and  be  cancelled  accordingly:  and  that  it  may  be  re- 
ferred to  one  of  the  Masters  of  this  honourable  Court  to  take  an  account  of  what  is 
due  from  the  said  Defendant,  the  Duke  of  Marlborough,  to  your  orator,  upon  the 
said  judgment,  and  for  liis  debt,  damages,  and  costs:  and  also  to  take  an  account  of 
all  pecuniary  dealings  and  transactions  between  tlie  said  Defendants  since  the  begin- 
ning of  the  year  1823  inclusive,  and  if  the  said  Mastei-,  upon  tiiking  the  said  last- 
mentioned  account,  shall  find  a  balance  to  be  due  from  the  said  Defendant,  the  Duke 
of  Marlborough,  to  the  said  Defendant,  Edward  Latimer,  in  that  case,  that  he  may 
be  directed,  attending  to  the  declarations  aforesaid,  to  inquire  and  state  whether 
the  said  Defendant,  Edward  Latimer,  now  has  any  lien  or  security  for  the  repayment 
of  the  wliole  or  any  part  of  the  said  balance  u[)on  all  or  any  part  of  the  goods  and 
chattels  in  and  upon  the  said  mansion-liouse,  estate,  and  premise,s  at  Blenheim, 
your  orator  hereby  offering  to  pay  to  the  said  Defendant,  Edward  Latimer,  what,  if 
any  thing,  shall  be  found  [134]  in  manner  aforesaid,  due  to  him  from  the  said  De- 
fendant, the  Duke  of  Marlborough,  upon  the  security  of  the  said  goods  and  chattels, 
and  that  the  value  of  the  said  goods  and  chattels,  and  the  particulars  whereof 
they  consist,  may  be  ascertained,  and  that  the  said  goods  and  chattels 
may  be  sold,  and  the  proceeds  of  such  sale  applied  in  the  first  place  in  the 
payment  of  your  orator's  costs  of  this  suit,  and  in  the  next  place  in  the  pay- 
ment of  what  shall  be  found  in  manner  aforesaid  t«  be  due  from  the  said 
Defendant,  the  Duke  of  Marlborough,  to  your  orator,  and  of  what,  if  any 
tiling,  your  orator  sliall  pay  to  the  Defendant,  Edward  Latimer,  and  that  the 
said  Defendant,  Edward  Latimer,  if  a  necessary  party  to  such  sale,  may  be  ordered 
to  join  therein  ;  or  that  it  may  be  referred  to  the  said  Master  tO'  take  an  account  of 
the  goods  and  chattels  in  and  upon  the  mansion-house,  estate,  and  premises,  at  Blen- 
heim, and  to  ascertain  and  state  the  value  thereof,  and  the  nature  and  amount  of  the 
equitable  interest  therein  of  the  said  Defendant,  the  Duke  of  Marlborough,  and  that 
such  equitable  interest  may  be  applied,  so  far  as  it  will  extend,  to  the  satisfaction  of 
your  orator's  said  debt,  and  of  what,  if  any  thing,  your  orator  shall  pay  to  the  De- 
fendant, Edward  Latimer,  and  that  all  nec'essary  and  proper  directions  may  be  given 
for  the  several  purposes  aforesaid,  and  the  other  purposes  of  this  suit. 

The  Appellant  by  liis  answer,  amongst  other  things,  stated,  that  he  believed  the 
Respondent  did  issue  a  writ  of  I'luries  Testatum  Fieri  Facias,  and  that  the  slieriff 
did  seize  some  part  of  the  goods  and  cliattels  at  Blenheim,  belonging  to  the  Appellant, 
and  in  the  possession  of  Richard  Wilson,  [135]  his  servant  and  agent,  and  tliat  lie 
the  Appellant  did  claim  of  the  sheriff  the  goods  so  seized  by  him  under  the  said  writ 
of  Flari-es  Testatium  Fieri  Facias,  and  did  promise  and  undertake  to  indemnify  the 
sheriff  for  making  a  return  of  nulla  bona,  and  that,  for  the  purpose  of  indemnifying 
the  said  sheriff,  he  accordingly  gave  him  the  joint  and  several  bond  of  the  Appellant, 
and  of  his  friends,  Trind  Cregoe,  Esq.,  and  Mr.  James  Barrack,  in  a  sufficient  sum. 

That  he  the  Appellant  claimed  to  be  the  legal  owner  as  against  the  Kespondent 
01  all  and  every  the  goods  and  chattels  in  and  upon  the  mansion-house  and  premises 
at  Blenheim,  save  such  of  them  as  are  heir  looms  or  belong  to  the  trustees  of  the  late 
Duke  of  Marlborough's  will  ;  that  he  claimed  to  be  the  legal  owner  thereof  under  and 
by  virtue  of  certain  bills  of  sale,  assignments,  and  legal  instruments  bearing  date 
as  follows  :  that  is  to  say,  the  24th  of  September,  1824,  the  1st  of  October,  1824,  the 
10th  of  October,  1824,  the  12tli  of  October,  1824,  the  20th  of  October.  1824,  (three) 
the  ;id  of  December,  1825,  the  26th  of  December,  1828,  the  1st  of  June,  1829, 
the  Stli  of  August,  1832,  the  1st  of  May,  1833.  and  5tli  of  June,  1833,  aU  which 
said  bills  of  sale,  assignments,  and  legal  instruments,  were  duly  executed  by  all 
proper  parties  for  a  full  and  valuable  consideration.  That  the  said  bills  of  sale, 
assignments,  and  legal  instruments,  were  the  title  deeds  of  the  Appellant;  that  all 
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and  every  one  of  the  said  bills  of  sale,  assignments,  and  legal  instruments,  now  in 
his  |i08session,  were  made  and  delivered  to  him  for  a  full  and  valuable  consideration, 
by  all  proper  parties,  and  that  the  same  are  the  title  deeds  of  him,  the  [136]  Appel- 
lant, and  that  the  Respondent  claims  tlie  same  goods  and  chattels  hostilely  to  him 
the  Appellant,  by  his  said  bill  and  action  at  the  Common  Law. 

That  the  Duke  of  Marlborough  had,  ever  since  all  the  bills  of  sale  and  assignments 
now  in  the  possession  of  him,  the  Appellant,  were  made,  by  permission  of  the  Apjiel- 
lant,  continued  to  use  all  the  said  goods  and  chattels  remaining  in  and  upon  the 
mansion-house  and  premises  at  Blenheim,  which  are  the  property  of  the  Appellant; 
but  the  Appellant  denied  it  to  be  true,  that  tlie  Duke  of  Marlborough  ever  since  the 
said  bills  of  sale  and  assignments,  or  any  of  them,  were  made,  or  since  any  time, 
had  continued  to  use  and  did  then  use  the  same  or  any  part  thereof  as  his  own 
absolute  property,  for  the  Appellant  said,  the  same  had  been  ever  since  the  said  re- 
spective bills  of  sale,  thereof,  and  were  then,  in  the  possession  of  the  said  Richard 
Wilson,  the  servant  and  agent  of  the  Appellant. 

That  the  Appellant  believed  that  the  Duke  of  Marlborough  was,  at  the  time  when 
the  said  bills  of  sale,  assignments,  and  legal  instruments,  were  executed,  in  embar- 
rassed circumstances,  and  was  indebted  to  tlie  Respondent.  That  he  the  Appellant 
did  not  believe  that  he  was  a  trustee  of  the  said  goods  and  cliattels,  or  any  of  them, 
comprised  in  the  said  bills  of  sale  and  assignments,  or  any  of  them,  for  the  Duke  of 
Marlborough,  but  the  Appellant  said,  that  as  between  himself  and  tlie  Duke  of  Marl- 
borough he  only  claimed  in  equity  to  be  a  mortgagee,  or  to  have  a  lien  on  all  the  said 
goods  and  chattels,  to  sec'ure  payment  of  the  debt  of  £8000,  and  upwards,  due  and 
owing  to  him  [137]  from  the  Duke  of  Marlborough.  That  the  Appellant,  upon  pa}*- 
ment  of  the  debt  of  £8000  and  upwards,  then  due  and  owing  to  him,  into  Court, 
was  willing  to  deposit  and  bring  into  Court  all  and  every  the  bills  of  sale,  assign- 
ments, and  legal  instruments  then  in  his  possession  or  power,  and  to  act  as  tlie 
Court  should  direct. 

The  Appellant,  by  his  answer,  further  said,  that  the  bills  of  sale,  assignments, 
and  legal  instruments  were  his  title  deeds,  and  he  submitted  and  insisted  he  was 
not  bound  to  answer  and  set  forth,  save  as  in  his  answer  to  the  said  bill  of  com- 
plaint is  set  forth,  whether  in  the  several  j-ears  in  the  said  bill  in  that  behalf  men- 
tioned, or  in  any  or  what  other  3-ear8  or  year,  several  or  any  bills  of  sale  and 
assignments,  or  bill  of  sale  or  assignment,  of  any  or  what  part  of  the  goods  and 
chattels,  personal  estate  and  effects,  in  and  about  the  mansion-house,  estate,  and 
premises  at  Blenheim,  and  not  belonging  to  the  said  trustees,  were  or  was  not 
executed  to  the  Appellant,  or  any  other  person,  or  whom  by  name,  or  whether  the 
said  bills  of  sale  and  assignments,  or  any,  or  one,  or  which  of  them,  were  or  was  not 
in  fact  executed  to  the  Appellant  by  the  said  Duke  of  Marlborough,  or  by  any  other 
or  what  persons  or  person  acting  by  the  orders  or  under  the  directions  of  the  said 
George  Duke  of  Marlborough,  or  how  otherwise,  or  whether  all,  or  each,  or  some, 
or  which,  of  the  said  bills  of  sale  and  assignments,  which  are  in  the  said  bill  alleged 
to  have  been  so  made  and  executed  to  the  Appellant  in  the  years  182i,  1825,  1826, 
1827,  1828,  1830,  1831,  and  1832,  or  in  some  and  which  of  such  years,  or  at  some 
other  and  what  time,  were  or  was  not  made  and  executed  I'ly  the  Appellant,  [138]  w-ith- 
out  any  consideration  having  been  paid  or  given  for  the  same  by  the  Appellant, 
or  whether  the  Appellant  did  in  fact,  at  the  several  times  when  the  said  bills  of  sale 
and  assignments,  or  any  and  which  of  them,  were  or  was  executed,  or  at  anj'  other 
time,  and  what  times  or  time,  pay  or  give  at  Blenheim,  or  at  any  other  and  what 
place,  any  and  what  good  or  valuable  consideration  of  any  and  what  value,  or  to 
any  or  what  amount,  etc. 

And  the  Appellant,  by  way  of  exception  to  the  Respondent's  bill,  insisted  tliat  he 
Had  not  so  framed  his  bill  as  to  entitle  him  tO'  call  upon  the  Appellant  to  make  any 
further  or  other  discovery  than  the  matters  thereinbefore  by  that,  his  answer,  men- 
tioned and  set  forth;  and  the  Appellant  insisted  that  the  Respondent  had  not  so 
framed  his  bill,  or  so  stated  his  case  therein,  as  to  entitle  him  to  the  relief  prayed  by 
his  bill;  and  the  Appellant  claimed  the  same  benefit  of  the  said  exception, 
as  if  he  had  pleaded  or  demurred  to  the  relief  prayed  by  the  said  bill  foi- 
want  of  equity :  and  as  against  tlie  Respondent,  he  claimed,  under  and  by 
virtue  of  the  said  bills  of  sale,  assignments,  and  legal  instruments,  therein 
before  mentioned,  to  be  the  legal  owner  of  all  and  every  the  goods  and  chattels,  in 
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and  upon  the  said  maiision-Iiouso,  estate,  and  premises,  at  nieiilieini,  save  such  of 
tliem  as  were  lieir  looms,  and  such  of  them  as  belonged  to  tlie  trustees  of  the  late 
Duke  of  Marlboroujrh's  will  ;  and  as  against  the  said  Defendant,  the  Duke  of  Marl- 
borough, the  Appellant  claimed  only  to  have  an  equitable  mortgage  or  lien  upon  the 
said  goods  and  chattels,  to  secure  payment  of  the  said  debt  of  £8000  and  ujiwards, 
then  claimed  to  be  due  and  owing  from  the  said  Defendant,  the  Duke  of  Marl-[139]- 
borough,  to-  the  Appellant;  and  the  Appellant  submitted  and  insisted,  that  the 
Respondent  had  not  soi  stated  his  case,  or  framed  liis  bill,  as  tO'  entitle  him  to  redeem 
the  said  equitable  mortgage  and  lien  of  the  Appellant,  or  to  have  any  accounts  taken 
between  the  Appellant  and  the  said  Defendant,  tlie  Duke  of  Marlborough,  in  the 
relative  characters  of  equitable  mortgagor  and  eipiitable  mortgagee:  And  that  he, 
tiie  Appellant,  upon  payment  of  the  said  sum  of  £8000  and  upwards,  then  due  and 
owing  to  him,  into  Court,  was  willing  and  ready  to  deposit  and  bring 
into  Court  all  and  every  the  bills  of  sale,  assignments,  and  legal 
instruments,  then  in  his  possession  or  power,  and  to  act  in  the  premises  as  this 
honoura.ble  Court  should  be  pleased  to  direct; — and  that  annexed  to  the  said  answer 
was  a  schedule  of  farming  stock  and  other  effects,  removed  fi-om  Blenheim  by  the 
Appellant,  during  the  years  1824,  1825,  and  1826. 

The  Respondent  took  forty-eight  exceptions  tO'  the  answer,  part  whereof  were 
allowed,  and  the  Appellant  put  in  a.  furtlier  answer  tO'  the  bill,  on  the  21st  of  April, 
1836,  wliereby  he  answered  the  exceptions,  and  thereby  (among  otlier  things)  ad- 
mitted it  to  be  true,  that,  in  the  several  years  thereinafter  mentioned,  such  several 
and  respective  bills  of  sale  and  a,s8igiunents,  as  thereinafter  mentioned,  of  such  of 
the  goods  and  chattels,  personal  estate  and  effects,  in  and  about  the  mansion-house, 
estate,  and  premises,  at  Blenheim,  and  not  belonging  to  the  trustees  in  the  bill 
mentioned,  were  respectively  executed  to  tlie  Appellant,  or  to  such  other  persons  or 
person  by  na.me,  as  thereinafter  mentioned  :  And  that  the  bills  of  sale  and  assign- 
ments, were  in  fact  executed  to  the  Appellant,  or  [140]  tO'  such  other  persons  or 
persons  as  thereinafter  mentioned  by  tlie  Duke  of  Marlborough  in  the  said  bill, 
named  as  a  Defendant,  or  by  sucli  other  persons  or  pei-son  acting  by  the  order,  or 
under  the  direction  of  the  Defendant,  the  Duke  of  Marlborough,  or  by  such  other 
persons  or  person  as  thereinafter  mentioned  ; — and  that  he,  the  Appellant,  did  in 
fact,  at  the  several  times  thereinafter  mentioned,  when  the  said  bills  of  sale  and 
assignments  were  severally  and  respectively  executed,  as  thereinafter  mentioned,  pay 
or  give,  at  Blenheim,  or  at  such  other  places,  or  place,  as  thereinafter  mentioned, 
some  and  such  goods,  or  valuable  consideration  of  such  value,  or  to  sucli  amount 
respectively,  or  such  consideration  to  tlie  Defendant,  the  Duke  of  Marlborough,  or 
to  such  other  persons  or  person,  for  all  and  every,  and  such  respective  ])arts  or  part 
of  tlie  goods  and  chattels,  personal  estate  and  effects,  comprised  in  the  said  bills  of 
sale  and  assignments,  severally  and  respectively,  as  thereinafter  mentioned.  And 
that  he,  the  Appellant,  had  in  tiie  first  schedule  tO'  tliat  liis  answer  annexed,  and 
wliicli,  together  with  the  otlier  schedule  thereunto  annexed,  he  prayed  might  be  taken 
as  part  of  his  said  answer,  set  forth  to  the  best  and  utmost  of  his  knowledge,  informa- 
tion, remembrance,  and  belief  an  account  or  description  of  all  and  every  the  said 
biUs  of  sale  and  assignments,  of  the  said  goods,  chattels,  personal  estate,  and  effects, 
in  and  about  the  said  mansion-house,  at  Blenheim,  not  belonging  (according  to  the 
Appellant's  belief)  to  the  said  trustees,  as  were  or  was  executed  to  the  Appellant,  or 
to  any  other  person,  and  whom  by  name;  and  of  wliich  tlie  Appellant  claimed  the 
benefit  as  against  the  Respondent,  distinguishing  what  goods,  [141]  chattels,  yiersonal 
estate,  or  effects,  were  or  was  comprised  in  each  and  every  one  of  the  siiid  bills  of 
sale  and  assignments,  severally  and  respectively  :  and  that  he,  the  Appellant,  had  in 
the  said  schedule  distinguished  whether  the  said  bills  of  sale  and  assignments,  or  any 
or  one,  and  which  of  them,  were  or  was  in  fact  executed  to  the 
Appellant,  by  ■  the  Defendant,  the  Duke  of  Marlborough,  or  by  some 
other  and  what  persons  or  person,  acting  by  the  order,  or  under  the 
direction  of  the  said  Defendant,  the  Duke  of  Marlborough,  or  how 
otherwise  ;  and  that  he,  the  Appellant,  had  in  the  said  schedule  also  set  forth, 
whether  he  did  in  fact,  at  the  several  and  respective  times,  when  tlie  said  bills  of 
sale  and  assignments,  or  any  and  which  of  them,  were  or  was  executed,  or  at  any 
other  and  what  times  or  time,  pay  or  give,  at  Blenheim,  or  at  any  otlier  and  what 
place,  any  and  what  goods  or  valuable  consideration,  tO'  the  Defendant,  the  Duke  of 
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Marlboroup:h,  or  to  any  otlier  persons  or  person  and  whom,  for  all  or  any,  and  what 
part  of  tlie  said  "foods  and  chattels,  personal  estate  and  effects,  comprised  in  the  said 
bills  of  sale  and  assignments,  or  any  or  either,  and  which  of  them. 

The  Appellant,  by  the  further  answer,  denied  it  to  be  true,  tliat  since  the  uiakinfr 
of  tlie  agreement  in  the  l)ill  mentioned,  there  had  been  any  pecuniaiy  dealings  and 
transactions  to  a  large  or  any  amount,  between  the  Appellant  and  the  said  Defendant, 
the  Duke  of  Marlborougli,  inasmuch  as  tlie  Appellant  said,  tliat  no'  such  agreement 
was  ever  made ;  but  the  Appellant  admitted  it  to  be  true,  that  there  liad  been  since 
such  time  as  thereinafter  mentioned,  such  pecuniary  dealings  and  transactions  as 
m  the  Ajipellant's  former  answer  [142]  mentioned,  to  a  large  and  such  amount,  as 
thereinafter  nxentioned,  between  the  A}>pellant  and  the  Defendant,  the  Duke  of 
Marlborougli,  and  that  he,  tlie  Apijellant,  liad  in  the  second  schedule  to  that,  his 
answer  annexed,  set  forth  to  the  best  and  utmost  of  his  knowledge,  information,  re- 
membrance, and  belief,  an  account  of  such  pecuniary  dealings  and  transactions,  and 
a  full,  true,  and  particular  account  of  all  and  every  sum  and  sums  of  money,  re- 
ceived and  paid  by  the  Appellant  for  or  on  account  of  the  said  Defendant,  the  Duke 
of  Marlborough,  since  the  year  1823,  inclusive. 

Annexed  to  the  answer  were  the  two  schedules  referred  to  thereby. 

On  tlie  ooniing  in  of  the  further  answer,  the  Respondent  served  the  Appellant 
with  a  notice  of  motion  bearing  date  the  29tli:  of  June,  1836,  and  wliereby  he  gave  the 
Appellant  notice  that  his  Majesty's  Court  of  Exchequer  would  be  moved  that  the 
Appellant  might,  within  a.  week,  leave  in  the  hands  of  his  clerk  in  Court  in  this 
cause  tlie  several  deeds,  bills  of  sale,  assignments,  and  legal  instruments  mentioned 
in  the  Appellant's  answers  sworn  respectively  the  9th  of  November,  18^)5,  and  tlie 
21st  of  April,  1836,  and  the  first  schedule  to  the  said  last-mentioned  answer,  and 
thereby  admitted  to  be  in  his  custody,  possession,  or  power,  and  therein-mentioned 
to  bear  date  as  follows,  that  is  to  say,  the  24th  of  September,  1824,  the  same  date, 
the  1st  of  October,  1824.  the  10th  of  October,  1824,  the  12th  of  October,  1824.  the 
20th  of  October,  1824,  (three)  the  3d  of  December,  1825,  the  26th  of  December,  1828, 
the  1st  of  June,  1829,  tlie  8th  of  August,  1832.  the  1st  of  May,  1833,  and  the  5th  of 
June,  1833  ;  and  also,  upon  oath,  all  [143]  other  deeds,  bills  of  sale,  assignments, 
legal  instruments,  and  other  documents  and  papers  then  in  his  custody,  possession, 
or  power,  under  or  by  virtue  of  which  he  claimed  to  have  any  title,  charge,  security, 
or  lien,  to  or  upon  a.ll  or  any  of  the  goods,  chattels,  personal  estate,  and  effects,  in 
and  about  the  mansio.n-house,  grounds,  estate,  and  premises,  at  Blenheim,  in  the 
count}'  of  Oxford,  in  the  pleadings  of  this  cause  named  ;  and  tliat  the  Respondent, 
his  clerk  in  Court,  agent,  or  solicitor,  might  be  at  lil>erty  to  inspect  and  peruse  the 
same,  and  to  take  copies  thereof  or  abstracts  or  extracts  therefrom. 

The  motion  came  on  to  be  heard,  and  wa.s  argued  by  counsel,  on  the  1st  of  July, 
1836,  before  the  Lord  Chief  Baron  of  the  Court  of  Exchequer,  who  was  pleased  to 
order  that  the  Appellant  should,  within  a.  week  after  service  of  the  order,  deposit 
with,  and  leave  in  the  hands  of  his  clerk  in  Court  in  the  cause,  the  several  bills  of 
sale,  assignments,  and  legal  instruments  in  his  two  several  answers  filed  in  the 
cause  mentioned,  to  be  of  the  respective  following  dates,  viz.,  the  24th  of  September, 
1824,  the  1st  of  October,  1824,  the  10th  of  October,  1824,  tlie  12tli  of  October,  1824, 
the  20th  of  October,  1824  (three),  the  3d  of  December,  1825,  the  26th  of  December, 
1828,  the  1st  of  June,  1829,  the  8th  of  August,  1832.  the  1st  of  May,  1833,  and  the 
5th  of  June  1833,  and  tliat  tlie  Respondent,  his  solicitors,  or  agents,  should  be  at 
liberty  to  inspect,  and  peruse  the  same,  and  at  his  own  expense  to  take  such  copies 
tliereof  or  abstracts  or  extracts  therefrom  as  he  might  be  advised. 

Thu  order  was  passed  and  entered  on  the  11th  of  July,  1836.      , 

[144]  From  this  order  the  Defendant  in  the  suit  appealed  tO'  the  House  of  Lords. 

For  the  Appellant,  Mr.  Temple  and  Mr.  Ellison. 

This  is  not  a  question  whetlier  a  judgment  creditor  is  entitled  to  redeem  a  mort- 
gagee, or  to  inspect  a  mortgage  security,  but  whether  under  such  a  bill  as  this  the 
Plaintiff  is  entitled  to  the  rights  of  a  judgment  creditor  as  against  a  mortgagee. 
The  Respondent  must  stand  or  fall  by  the  case  made  upon  his  bill,  and  he  must 
shew  admissions  in  the  answer  to  entitle  him  to  tlie  inspection  which  he  claims.  The 
whole  case  substantially  proceeds  upon  the  ground,  that  the  security  is  fraudulent 
and  void.  The  biU  prays  a  declaration  to  that  ett'ect,  and  that  the  deeds  may  be 
delivered  up  to  be  cancelled.    It  adds  indeed  a  prayer,  that,  subject  to  the  declaration 
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aforesaid,  an  account  of  dealings  and  transactions  between  the  Defendant  and  the 
Duke  of  Marlboroug-h  may  be  taken,  and  offers  to  pa.y  the  balance  which  may  l>e 
found  due  upon  the  taking  of  tliat  account ;  but  this  part  of  the  prayer  and  the 
offer  of  payment  is  essentially  connected  with  the  previous  part  which  asks  that 
the  securities  may  be  declared  void.  It  is  evident  from  the  whole  complexion  of 
the  bill,  tliat  its  onlj'  object  is,  not  to  redeem,  but  to  pick  holes  in  the  Appellant's 
title.  It  is  argued,  tliat  the  doctrine  of  Lord  Eldon,  in  /ieckfnrd  v.  WiMiiiau  (16  Ves. 
438),  is  decisive  against  us;  if  so,  how  does  it  happen  that  in  such  a.  case  he  should 
end  by  saying,  that  he  could  only  order  a  production  at  the  hearing?  The  supposi- 
tion is  inconsistent  with  tiie  principle  of  tlie  judg-[145]-ment,  and  also  witli  the 
doctrine  of  Bahli  v.  Synies  (Turn,  and  R.  87),  in  which  he  says  indeed,  "  wliere  a 
deed  is  souglit  to  be  impeached,  the  Plaintiff'  is  entitled  to-  have  it  produced,  and  no 
lien  can  protect  the  Defendant  from  producing  it,  for  it  is  the  object  of  the  suit  tliat 
the  deed  may  be  declared  a  nullity."  But  then  he  adds,  "  a  considerable  question 
however  may  arise,  at  what  period  of  the  cause  the  production  can  be  compelled," 
or  how  is  it  consistent  with  Tyler  v.  Draytan  (2  Sim.  and  S.  309),  which,  accord- 
ing to  the  argument,  is  in  contradiction  to  the  former  cases.  The  proposition  there 
stated — that  reference  to  deeds  in  a  schedule  gives  a,  right  to  the  production — is 
read  without  tlie  qualification,  that  is,  "  unless  it  appear  b}'  the  description  that 
it  is  evidence  of  the  title,  not  of  the  Plaintiff,  but  of  the  Defendant,  or  that  the 
Plaintiff"  has  otherwise  no^  interest  in  the  production  ;"  and  the  order  in  that  case 
was  for  the  production  of  all  tlie  deeds  mentioned  in  the  schedule,  except  the  pur- 
chase deeds.  In  Sampson  v.  Sii'ette'ii,/iaiii  (5  Mad.  16),  the  production  of  the  purchase 
deeds  was  refused,  because  it  was  not  shewn  by  the  biU,  or  admitted  by  the  answer, 
that  the  Plaintiff'  was  entitled  to  the  production. 

The  Respondents  have  relied  on  a.  passage  in  the  answer,  where  it  is  alleged 
that  the  Duke  of  Marlborough  owes  £  whereas  the  debt  as  stated  in  the 

schedule  is  not  more  than   £  ;  but  that  apparent  diff'erence  is  Ix'cause 

interest  is  not  included  in  the  schedule.  Tlie  argument  that  the  Duke  of  Marlborough 
was  allowed  to  continue  to  use  the  articles,  if  any  [146]  thing,  is  an  argument  at 
law,  and  m.ay  be  made  available  in  the  action.-  If  tlie  possession  is  such  as  to  give  a 
light  to  the  Respondent,  it  is  a  case  at  law,  and  equity  has  no  jurisdiction  ;  but  this 
question  as  to  the  eff'ect  of  possession,  has  been  decided  in  Latbrn-er  v.  Batson  (4  B. 
and  c.  652),  ard  another  case  to  the  same  effect,  Martindah  v.  Booth  (3  B.  and  Ad. 
498),  Sparke  v.  Mmitriou  (1  Yo.  and  C.  103). 

The  Plaintiff"s  right  to  production  of  documents  is  on  two  grounds: — 1.  Where 
by  reference  they  are  made  part  of  the  Defendant's  answer:  2.  Where  the  Plaintiff 
can  shew  from  the  answer  that  he  has  an  interest  in  the  documents  sought  to  be 
produced. 

This  interest  may  be  either  direct,  in  which  case  the  Court  orders  production 
with  a  view  to  the  security  of  the  document  ;  or  it  may  be  an  interest  for  the  pur- 
poses of  the  suit;  Le.  the  documents  may  be  material  to  tlie  proof  of  the  Plaintiff's 
case;  thus  they  become  part  of  that  discovery  wliich  the  Plaintiff'  in  equity  has  a 
title  to. 

Documents,  therefore,  whieli  ronstitute  tlie  Defendant's  evidence  in  defence 
merely,  production  ought  not  to  be  compelled. 

To  entitle  himself  to  such  production,  tlie  Plaintiff'  must  show  an  interest  in  the 
documents  in  question  for  the  purposes  of  discovery  in  the  suit.     The  cases  where 
the  plaintiff  impeaches  tlie  instrument  are  of  a  distinct  character;  as  Beck-ford  v 
WiJdman  (16  Ves.  438).  Balch  v.  Synn^s  (1  T.  and  R.  87),  Tyler  v.  Drayton  (2  Sim! 
and  St.  309),  Kennedy  v.  Green  (6  Sim.  6). 

[147]  There  are  other  cases  where  the  instruments  are  referred  to  as  p.art  of 
the  answer;  Hardman  v.  Ellaines  (2  M.  and  K.  732). 

A  third  class  of  cases  are  those  like  the  present,  where  production  of  deeds  heinq 
merely  the  Defendant's  defence  or  evidence  has  been  refused.  Lady  Shafteshun/  v. 
Arroirsmifh  (4  V&sey,  66),  Blii/h  v.  Benson  (7  Price,  205),  Wilson  v.  Forster  (I  Youiitre. 
280),  Compton  V.  Earl  Grey  (1  Y.  and  J.  154),  Sampson  v.  Sirettenhu/ii  (5  Ma.dd. 
16). 

For  the  Respondents,  Mr.  Temple  and  Mr.  Ellison. 

The  Respondent  has  an  interest  in  the  property  comprised  in  the  deeds,  and 
therefore  in  the  deeds  themselves.     By  the  schedules  to  the  answer,  it  appears  that 
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the  Appellant  is  servant  and  agent  of  the  Duke.  In  the  second  schedule,  he  gives  an 
account  of  pa^^nnents.  It  is  objected  that  the  document  in  question  is  evidence  of  the 
Apjiellant's  title;  but  there  is  a  clear  distinction  between  title  deeds  and  mortgage 
deeds.     K.t parte  Cahlerot  (Mont.  55),  I'o.stlet/nrai/te  v.  Blytlie  ("2  Swan.  256). 

A  partv  claiming  as  a  purchaser  for  a  valuable  consideration  must  make  out  ui< 
character  by  his  deeds  :  and  it  must  appear  that  he  acted  homr  fiijr  throughout,  and 
that  he  paid  his  purchase-money  before  notice  express  or  implied.  As  to  Tyler  v. 
Drayton  [2  Sim.  and  St.  309],  Lord  Eldon  says,  "  A  deed  impeached  on  the  ground 
of  fraud  must  at  some  period  be  produced.  As  to  Kennedy  v.  Green,  [6  Sim.  6],  it 
did  not  appear  that  the  purchase  was  without  notice.  The  conduct  of  the  party 
is  always  a  material  part  of  the  question.  [148]  Here  the  Defendant  did  not  at 
first  put  in  a  full  answer;  whether  he  gave  consideration  for  the  assignments,  he  did 
not  answer  at  all  ;  but  to  screen  himself  from  discovery,  insisted  that  the}'  were  his 
title  deeds,  and  that  he  was  not  bound  to  answer.  By  such  conduct  he  has  forfeited 
all  title  to  protection.  It  is  one  of  the  great  principles  of  equity  to  prevent  multi- 
plicity of  suits ;  for  which  purpose  alone  the  Courts  will  entertain  a  question,  and 
on  the  sa.me  grounds,  will  prevent  delay  and  expense  in  every  suit.  The  consequence 
of  a  reversal  of  this  decree  would  be,  that  the  bill  must  be  amended  to  put  nioi-e 
ample  interrogatories  ;  whereas,  if  the  case  as  represented  by  the  Appellant  be  true, 
he  cannot  be  injured  by  the  production  of  the  documents." 

The  Lord  Chancellor  (April  25,  1837) :  My  Lords,  if  in  my  opinion  the  case 
before  your  Lordships  involved  the  consideration  of  some  of  the  arguments  which 
have  been  addressed  to  your  Lordships,  I  should  think  it  a  case  of  considerable  im- 
portance; but  in  my  view  of  the  case,  of  the  proceedings  which  have  taken  place  in 
the  Court  below,  and  the  proceedings  before  your  Lordships,  it  does  not  appear 
to  me  that  it  is  a-  all  necessary  to  enter  into-  the  consideration  of  some  of  those 
most  important  ciuestions  which  have  been  discussed.  It  has  been  properly  admitted 
on  tlie  part  o.f  the  counsel  for  the  Appellant,  tliat  if  it  appears  from  tlie  whole  of 
the  pleadings  that  the  title  claimed  by  the  Defendant  is,  in  fact,  only  a  mortgage 
title,  and  that  tlie  Plaintiff  has  so  framed  his  record  as  to  entitle  him  to  deal  with 
that  mortgage  title  and  redeem  it,  he  [149]  would  not,  at  your  Lordships'  bar, 
argue  that,  under  the  circumstances,  he  could  resist  the  right  of  the  Plaintiff  to 
have  production  of  the  documents. 

The  bill  is  certainly  not  framed  exactly  in  that  form  in  which  one  usually  sees 
bills  framed  which  ask  to  make  an  absolute  conveyance  available  for  the  purpose  of 
securing  a.  mortgage  debt.  The  equity  to  which  the  Plaintiff  is  entitled,  liow-ever, 
njay  be  determined  on  this  i-ecord. 

The  Plaintiff"  alleges  that  he  is  a  judgment  creditor  of  the  Duke  of  Marlborough  , 
that  a  writ  of  execution  was  delivered  to  the  sheriff  ;  that  the  sheriff'  has  returned 
nulla  bona  with  respect  to  the  property  on  which  the  Plaintiff'  supposed  he  had  a 
light  to  have  that  debt  levied.  The  case  made  by  the  bill  is,  that  at  various  times 
and  by  the  various  deeds,  the  dates  of  which  are  mentioned,  the  Duke  of  Marlborough 
apsigned  to  the  Defendant,  without  consideration,  as  the  Bill  alleges,  the  property 
in  question.  It  then  alleges  that  by  a  transaction  with  Richardson,  who  had  a  title  to 
a  debt  as  against  the  Duke  of  Marlborough,  the  Defendant  obtained  possession  and 
a  title  to  certain  property  for  the  purpose  of  securing  a  debt  of  £700.  Tlie  bill 
challenges  ths  legal  title  under  assignment,  although  it  does  not  question  the  title 
of  the  Defendant  to  stand  in  the  place  of  Richardson  to  the  extent  of  that  debt,  an 
assignment  of  which  he  has  obtained  from  Richardson.  Then  the  bill  after  so 
stating  the  ca,se.  alleges  "  that  the  Respondent  (tliat  is  the  Plaintiff')  noav  is  and  has 
always  been  ready  and  willing  to  pay  to  the  Appellant  what,  if  any  thing,  is  due 
to  him  from  the  Duke  [150]  of  Marlborough,  upon  the  security  of  the  said  goods 
and  chattels."  And  then  it  prays  "  that  it  may  be  declared  that  all  the  bills  of  sale 
and  assignments  of  the  goods  and  chattels  in  and  upon  the  said  mansion-house, 
estate,  and  premises  at  Blenheim,  made  and  executed  by  the  said  Duke  of  Marl- 
boiough  to  the  Appellant,  were  void  as  against  the  Respondent,  and  that  the  same 
ought  to  be  delivered  up  by  the  Appellant  to  be  cancelled,  and  that  the  same  might 
be  ordered  to  be  delivered  up  and  to  be  cancelled  accordingly;  and  that  it  might  be 
referred  to  the  Master  to  take  an  a^-count  of  what  was  due  from  the  Duke  of  Marl- 
borough to  the  said  Respondent  upon  the  said  judgment,  and  for  his  debt  and  damages 
and  costs,  and  als'^  to  take  an  account  of  all  pecuniary  dealings  and  transactions 
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between  the  said  Duke  of  Marlborough  and  the  Appellant  since  tlie  beginning  of 
the  year  1823  inclusive;  and  if  the  said  Master,  upon  taking  the  said  lastrnientioned 
account,  should  tind  a  balance  to  be  due  from  the  Duke  of  Marllxirough  to  tiie  Appel- 
lant, in  that  case  he  might,  be  directed,  attending  to  the  declaration  aforesaid,  to  in- 
quire and  state  whetlier  the  Appellant  then  had  any  lieu  or  security  for  the  pay- 
ment of  the  whole  or  any  part  of  tlie  said  balance  upon  all  or  any  part  of  the  said 
goods  and  chattels  in  and  upon  the  said  mansion-house,  estate,  and  premises  at 
Blenheim,  the  said  Respondent  tliereby  offering  to  pay  to  the  Appellant  what,  if  any 
thing,  should  be  found  in  manner  aforesaid  due  to  him  from  the  Duke  of  Marl- 
borough." 

Now,  I  apprehend  that  if,  upon  the  liearing,  it  appeared  that  there  were  assign- 
ments made,  without  consideration,  from  the  Duke  of  Marlborough  to  [151]  the 
Defendant,  and  that  there  wa.s  also  an  equitalile  lien  existing  in  the  Defendant 
against  the  property  of  the  Duke  of  Marlborough's  estate  to  be  affected  by  the 
Plaintiff's  execution  ;  that  although  the  Court  might  be  of  opinion  that  the  assign- 
ments were  void  for  want  of  consideration,  that  the  Defendant  having  au  equitable 
mortgage  on  the  property,  the  decree  of  the  CSourt  would  be  to  do  away  with  those 
assignments  so  far  as  they  were  transfers  of  the  property,  but  let  the  Defendant 
have  the  benefit  of  them  for  tlie  purpose  of  securing  the  debt  due  to  him  from  the 
Duke  of  Marlborough.  If  the  record,  therefore,  is  so  framed  that  the  Plaintiff,  being 
a  judgment  r-reditor,  had  a  right  to  redeem  the  Defendant,  and  to  put  himself  in  tlie 
place  of  the  mortgagor,  the  Duke  of  Marlborough,  it  is  not  very  material  whether 
the  bill  is  framed  precisely  in  tliose  words,  and  containing  those  statements  and 
that  piayer  which  might  be  the  most  usual  and  teclmical  mode  of  stating  such  a 
case. 

The  Defendant,  in  his  first  answer,  says  that  he  holds  adversely  against  the 
Plaintiff  ;  he  sets  out  tlie  several  deeds,  and  says  ue  claims  to  lie  the  legal  owner 
under  and  by  virtue  of  several  bills  of  sale,  and  he  gives  tJie  dates;  all  which  said 
bills  of  sale,  assignments,  and  legal  instruments,  he  says,  were  duly  executed  to 
him  for  a  fuil  and  valuable  consideration.  It  is  impossible  to  read  that  passage  in 
the'  answer  without  seeing  that  the  Defendant  meant  to  represent  that  he  was  the 
actual  purchaser ;  he  states  the  deeds  to  be  actual  assignments  of  the  property  to 
him,  and  that  they  were  assignments  for  a  full  and  valuable  consideration.  But 
then  in  a  subsequent  part  of  the  answer  [152]  he  states,  "  that  the  said  Duke  was  then 
indebted  to  the  Appellant  as  a  judgment  creditor  and  equitable  mortgagee  to  the 
amount  of  upwards  of  £8000,  and  that  all  the  securities  which  had  been  obtained  by 
the  Appellant  from  the  Duke  of  Marlborough,  and  all  of  which  were  then  in  the 
Appellant's  possession  or  power,  were  a  very  scanty  and  insufficient  security  for  the 
payment  of  the  said  debt."  And  then  he  says,'"  that  as  between  the  Appellant  and  the 
said  Defendart,  the  Duke  of  Marlborough,  he  only  claimed  in  equity  to  be  a  mort- 
gagee or  t'  have  a  lien  on  all  the  said  goods  and  chattels,  to  secure  payment  of  the 
said  dt^ht  of  £8000  and  upwards,  then  due  and  owing  to  him  from  the  said 
Defendant,  tlie  Duke  of  Marlborough  ;  and  that  all  tlie  said  goods  and  chattels  which 
were  comprised  in  all  the  said  bills  of  sale,  assignments,  and  legiil  instruments,  and 
comprising  all  tlie  said  goods  and  chattels  on  the  said  premises  at  Blenheim, 
which  were  not  heir-looms,  and  which  did  not  belong  to  the  trustees  of  the  late 
Duke  of  Marlborough  s  will,  were  a  very  scanty  and  insufficient  security  for  the 
payment  of  the  said  debt,  and  that  the  equitable  interest  of  the  Defendant,  the  Duke 
of  Marlborough,  in  the  said  goods  and  chattels  in  and  upon  the  said  mansion-house, 
estate,  and  premises  at  Blenheim,  was  not  a  beneficial  or  valuable  interest." 

It  was  represented  at  the  bar  that  the  meaning  of  the  Defendant  was,  that 
although  be,  the  Defendant,  was  intitled  to  insist  on  the  absolute  ownershij)  ol  the 
goods  bv  virtue  of  the  assignments,  that  he  was  willing  to  consider  himself  as  only 
having  a  charge  to  secure  the  payment  of  the  debt.  It  is  no  wonder  [153]  that  the 
Plaintiff,  seeing  such  an  answer,  was  desirous  of  some  further  discovery  from  the 
Defendant,  that  he  might  be  able  to  ascertain  whether  he  liad  only  a  mortgage  title 
which  would  irititle  the  Plaintiff  to  come  into  a  Court  of  Equity  and  place  himself  in 
the  situation  of  the  Duke,  so  as  to  work  out  his  own  debt ;  and  accordingly  exceptions 
were  taken,  and  in  the  further  answer  the  Defendant  refers  to  a  schedule  containing 
a  more  accurate  description  of  the  assignments.  He  says,  "  that  he  (thp  Appellant), 
in  the  first  schedule  to  that  his  answer  annexed,  and  which,  together  witli  the  other 
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schedule  thereunto  annexed,  he  prayed  might  be  taken  as  part  of  his  said  answer, 
has  set  forth  to  the  best  and  utmost  of  his  knowledge,  information,  remembrance, 
and  belief  an  iiceount  or  description  of  all  and  every  the  said  bills  of  sale  and 
assignments,  or  bill  of  sale  and  assignment  of  the  said  goods,  chattels,  and  personal 
estate;"  and  aooo  on  with  the  enumeration  of  the  particulars  which  he  states  he  had 
set  out  in  his  answer. 

In  the  first  answer,  in  stating  the  assignments  under  whicli  he  claims,  he  sets 
forth,  amongst  others,  one  of  June  1829,  one  of  June  1832,  May  1833,  and  one  of 
June  1S33.  Bting  called  on,  by  the  exceptions,  to  state  more  particularly  what  were 
the  nature,  contents,  and  particulars  of  these  assignments,  he,  in  the  second  answer, 
swears  he  has  done  so,  when  it  appears  tliat  there  is  no  deed  stated  beyond  the  date 
of  the  Ist  of  June,  1829.  Why  he  has  omitted  those  three  subsequent  deeds  he  does 
not  explain  ;  but  it  appears,  in  his  second  answea-,  that  he  has  sworn  that  he  has 
set  out  all  thi  deeds  under  which  he  claims  as  against  the  [154]  Plaintiff,  and,  there^ 
fore,  it  must  be  assumed  he  has  no  other  deeds  but  those  he  has  so  stated  in  the  schedule. 
Now  if  the  Defendant  was  entitled  to  that  protection  against  discovery  which  he 
now  seeks  to  enforce  at  the  bar,  the  order  of  the  Court  of  Exchequer  was  clearly 
wrong  in  allowing  those  exceptions :  because  a.  Defendant  may  be  bound  to  state  in 
his  answer  and  describe  the  documents  :  he  may  he  compelled  to  admit  he  has  such 
documents  in  his  possession,  but  not  compellable  to  state  the  contents,  if  he  is  en- 
titled to  protect  himself  by  any  rule  which  prevents  a  Plaintiff  asking  for  the  pro- 
duction of  the  document.  If  he  professes  to  set  out  the  document,  the  Plaintiff  has  a 
right  to  see  whether  he  has  stated  it  correctly  or  not.  Therefore,  to  protect  himself 
against  the  liability  to  produce  the  document,  he  should  take  his  stand  on  the  in- 
terrogatory, which  asks  him  to  set  forth  the  particulars  of  the  deed  under  which 
he  claims.  The  answer  would  have  been  proper  if  it  had  said,  I  have  the  deeds  in 
my  possession,  but  you  do  not  entitle  yourself,  by  the  proceedings,  to  see  the  contents 
of  the  documents.  If  the  Defendant  chooses  to  pretend  to  give  a  discovery,  the 
Plaintiff  is  not  bound  to  take  that  representation,  but  is  entitled  to  see  the  docu- 
ments. 

Now,  I  find  that  the  schedule  is  an  abstract  of  all  those  deeds ;  it  is  not  a  mere 
statement  of  such  a  deed  of  such  a  date  between  such  parties,  which  would  leave 
the  Plaintiff  entirely  in  the  dark  as  to  the  contents  :  but  he  sets  out  what  is  quite 
sufficient  for  ordinary  purposes, — whether  truly  abstracted  or  not  is  a  point  which 
the  Plaintiff'  has  a  right  to  be  satisfied  of.  But  when  I  look  to  the  schedule,  which 
is  the  most  ini-[155]-portant  part  of  the  papers,  and  which  is  the  only  part  not 
printed,  I  find  a  statement  of  the  prior  deeds,  which  are  immaterial  from  the  mode 
in  which  the  last  deed  deals  with  those  prior  deeds.  The  deed  of  the  1st  of  June, 
1829,  recites  the  prior  deeds,  and  then  there  is  tlie  proviso,  as  to  the  property 
comprised  in  those  deeds,  and  in  tliis  last  deed  :  it  seems  uncertain,  on  the  face  of  it, 
whether  it  embraces  all  or  not,  but,  at  all  events,  it  is  subject  to  the  redemption  of 
certain  parts. 

The  last  deed,  which  is  for  further  security,  is  of  August,  1832  :  and  reciting  that 
the  now  recited  indentures  were  only  "  for  the  better  securing  the  said  sum  of 
£1800  and  interest,  so  due  and  owing  to  him  as  aforesaid  ;  It  was  witnessed,  that  in 
consideration  of  the  premises,  and  for  better  securing  payment  of  the  said  sum  of 
£1800  and  interest,  so  due  and  owing  from  the  said  Duke  to  tlie  said  Edward 
Latimer  as  aforesaid,  and  also  in  consideration  of  10s.  to  the  said  Duke,  paid  by  the 
said  Edward  Latimer  at  the  time  of  exec-utins  these  presents,  he.  the  said  Duke, 
had  bargained,  sold,  assigned,  transferred,  and  set  over  untO'  tlie  said  Edward 
Latimer,  his  executors,  administrators,  and  assigns,  all  the  several  cattle,  wines, 
books,  musical  instruments,  plants,  goods,  chattels  and  effects,  in  the  inventory 
thereunder  written  particularly  mentioned,  being  in  and  about  the  mansion-house, 
gardens,  stahles,  grounds,  and  park  of  Blenheim,  of  which  tlie  said  Duke  had 
delivered  to  the  said  Edward  Latimer  full  and  actual  possession  :  Proviso,  that  the 
now  abstracting  indenture  was  only  intended  for  further  and  better  securing  the 
payment  of  the  said  sums  of  £1800  and  interest;  and  that  if  the  said  [156]  Duke, 
his  executors,  or  administrators,  should  pay,  or  cause  to  be'  paid,  the  same  to  the 
said  Edward  Latimer,  his  executors,  administrators,  or  assigns,  on  the  8th  day  of 
May  then  nest  ensuing,  that  indenture  should  cease  and  determine."' 

Tliere  is,  therefore,  no  question  but  tliat  the  title  of  the  Defendant  on  his  title 
deed  is  only  a  mortgage  title  ;  and  it  is  equally  free  from  doubt,  according  to  my 
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view  of  the  pleadings,  that  tlie  Phiiutitf  is  eutitled  to  redeem  tliat  mortgage  upon 
the  payment  of  what  may  be  found  due,  not  being  precluded  from  that  right  by  the 
mode  in  which  he  states  his  case — the  object  of  die  deeds  being  not  to  give  an  ab- 
solute title  to  this  property  against  the  Duke,  or  tliose  who  claim  under  the  Duke, 
but  for  tlie  purpose  of  securing  a  sum  of  money  due  from  the  Duke  to  Latimer. 

On  these  two  grounds,  therefore,  I  think  your  Lordships  may  safel}'  affirm  the 
order  of  tlie  Court  below — the  first,  that  this  is  a  case  in  which  the  Plaintiff  is  not 
only  seeking  to  redeem,  but  is  seeking  to  have  an  instrument  treated  as  a  mortgage 
security,  which  the  Defendant  has  set  up  as  an  absolute  title;  and,  secondly,  because 
the  Defendant  having  set  out  what  he  states  as  the  contents  of  the  deed,  (and  most 
likely  fairly)  the  Plaintiff,  under  those  circumstances,  is  entitled  tO'  see  whetlier  the 
abstract  be  or  not  a  correct  abstract  of  those  deeds  of  which  he  asks  the  production. 
I  therefore  suggest  that  the  order  of  the  Court  below  be  affirmed. 

Lord  Brougham  :  I  entirely  agree  with  my  noble  and  learned  friend  that  there 
can  be  no  doubt  whatever  iu  tliis  case.  It  is  to  be  regretted  [157]  that  the  schedule 
was  not  printed ;  if  it  had  been  so  we  should  have  seen,  earlier  in  the  day,  the  points 
in  the  case,  and  a  considerable  part  of  the  arguments  mi^lit  have  been  spared  and 
much  time  saved.  I  ought  to  add  that,  in  the  cases  which  have  been  cited,  there  is 
nothing  that  goes  against  this  decision.  I  do  not  tliink  the  points  arise  to  which 
the  arguments  in  those  cases  were  mainly  applied.  I  cannot  help  wishing  that,  in 
the  peculiar  circumstances  of  the  case,  an  application  had  been  made  to  the  House  to 
forward  the  hearing  of  tliis  appeal.  If  this  appeal  had  been  heard,  (the  venue,  I  take 
it  for  grailted,  being  in  Oxfordshire,)  the  cause  might  liave  been  tried  at  the  last 
Spring  assizes.  The  order  was  made  in  .July,  1836  ;  the  appeal  I  suppose  was  lodged 
as  early  as  possible,  and  I  have  no  doubt  that  there  would  have  been  no  objection 
on  the  part  of  the  appeal  committee,  your  Lordships  acting  on  their  report,  to  have 
so  sped  tlie  hearing  as  to  have  enabled  the  parties  to  go  on  with  the  action  at  the 
last  assizes.  Probably  tJie  parties  thought  they  could  not  have  been  in  time  to  have 
done  tliat,  though  I  have  no  doubt  the  application  would  have  been  granted  if  it  had 
been  made.    Of  course  your  Lordships  will  dismiss  this  appeal  with  costs. 

Order  affirmed  with  costs. 


[158]  ENGLAND. 

(CotJRT  OF  ChANCBBT.) 

The  EAST  INDIA  COMPANY,— A ppenanfs :  JOHN  CAMPION,  and  DAVID  COLVIN, 

WILLIAM  CRAWFORD,  and  JAMES  GATHORNE  REMINGTON,— Eespondenfs. 

[Mews'  Dig.  viii.  395  ;  S.C.  4  CI.  and  F.  616  ;  and,  in  Ch.,  6  L.J.  Ch.  37.] 

By  the  statute  54  Geo.  3.  c.  36.  tlie  East  India  Company  are  empowered  in  certain 
cases  to  sell,  on  account  of  the  owners,  merchandize  the  produce  of  any  place 
within  the  limits  of  their  charter,  and  imported  in  private  trade,  and  out  of  the 
produce  of  the  sale  to>  pay  the  duties  of  excise  and  custom,  and  the  rates,  etc. 
payable  to  the  East  India  Dock  Company  ;  and  it  is  provided  that  the  owners 
of  tlie  vessel  from  which  the  merchandize  was  taken  should  have  the  same  lien 
for  the  freight  thereof  upon  the  net  proceeds  as  they  would  have  had  upon  the 
goods  before  the  landing,  if  they  should  have  given  notice  of  their  claim  before 
the  net  proceeds  should  have  been  handed  over  to  the  consignees  or  owners  of 
the  goods. 

Under  the  authority  of  this  act  the  East  India  Company  took  possession  of  certain 
bales  of  cotton  wool,  which  had  been  consigned  from  Calcutta  to  B.  and  Co. 
In  April,  1818,  a  notice  was  served  upon  them  by  C,  as  the  managing  owner 
of  the  ship  in  which  the  cotton  liad  been  imported,  claiming  £5605  for  fi-eight 
due  tO'  the  owners  of  the  ship.  In  May,  1818,  a  notice  was  served  upon  the 
E.  I.  Company  by  B.  and  Co.,  stating  that  they  held  bills  drawn  for  the  freight 
of  part  of  the  goods,  and  requesting  them  to  retain  certain  funds  out  of  the 
proceeds,  and  not  to  pay  them  to  C.  until  it  should  have  been  decided  to  whom 
the  freight  was  due. 

291 


XI  BLIGH  N.S.  EAST  INDIA  CO.  V.  CAMPION  [1837] 

The  cotton  wool  was  afterwards  sold  bv  the  E.  I.  Co.,  and  produced  £5577  128.  3d. 
Out  of  tliis  sum  tlie  E.  I.  Co.  paid  to  B.  and  Co.  £2000,  and  to  C.  £849  12s.  3d., 
the  amount  of  the  freight  of  the  cotton  wool  and  other  goods  comprised  in  the 
same  bill  of  lading,  leaving  a  balance  of  £2585  Os.  lOd.  in  their  [159]  hands. 
This  balance  B.  and  Co.  claimed,  for  advances  made  to  the  consignor  of  the 
goods  by  whom  the  ship  had  been  chartered.  On  the  other  hand,  C,  on  behalf 
of  the  owners  ol  the  ship,  claimed  a  lien  on  tlie  balance  to  the  amount  of 
£1908  38.  8d.,  with  interest,  for  freight;  and  the  E.  I.  Co.  having  declined  to 
satisfy  tliat  demand,  C.  brought  an  action  against  them  to  recover  it.  The 
E.  I.  Co.  then  tiled  a  bill  of  interpleader  against  B.  and  Co.  and  C.  and  tht 
assignees  of  the  consignor,  who'  had  become  bankrupt.  The  bill  stating  the 
facts,  and  offering  to  pay  the  balance  into-  court,  prayed  an  injunction,  etc. 

C.  by  liis  answer  admitted  tlie  facts  stated  in  the  bill,  except  that  the  £2000, 
part  of  the  proceeds  of  the  sale,  had  been  paid  to  B.  and  Co.  witli  his  consent, 
which  he  denied  ;  and  as  to  the  balance  in  the  hands  of  the  plaintifi's,  he  claimed 
the  greater  part  thereof,  viz.  £1746,  as  the  balance  due  to  him  under  the 
charter-jjarty,  witli  interest  and  costs.  B.  and  Co.  by  tlieir  answer  contended, 
that  bv  the  charter-party  of  affreightment,  under  which  C.  claimed,  provision 
was  made  for  payment  of  the  freight  by  bills  of  exchange,  and  that  C.  had  no 
lien  for  freight  upon  the  return  cargo.  The  assignees  of  the  consignor  dis- 
claimed. 

Shortly  after  the  filing  of  the  bill  the  balance  was  paid  into  court,  under  an  order 
obtained  by  tlie  plaintiffs ;  and  by  a  subsequent  order  obtained  by  C,  it  was 
invested  in  the  purchase  of  £2718  14s.  3d.  3  per  cent,  consolidated  bank 
annuities. 

By  the  decree  made  upon  the  hearing  of  the  cause,  an  issue  was  directed  to  try 
whether  C.  and  his  partners,  as  owners  of  the  ship,  had  a  lien  on  the  cotton 
wool  for  freight,  beyond  the  freight  due  in  respect  of  the  cotton  wool ;  and 
tliat  the  costs  of  the  plaintiff's  should  be  paid  by  sale  of  a  sufficient  part  of  the 
stock  in  which  the  balance  had  been  invested  :  and  all  farther  directions  were 
resei-ved.  I'nder  tliis  decree'  the  costs  were  paid  to  the  plaintiffs,  and  various 
proceedings  at  law  and  in  equity  were  carried  on  between  the  co-defendants  ; 
to  which  tlie  plaintiff's  were  neither  parties  or  privy.     (See  8  Bli.  N.  S.  523.) 

In  1836,  C.  having  obtained  a  verdict  upon  the  issue,  and  judgment  upon  a  special 
case  at  law,  brought  on  the  cause  for  hearing  upon  further  directions  in 
equity  :  having  served  the  plaintiffs  with  notice,  upon  which  they  did  not  ap- 
pear ;  and  upon  the  hearing  before  the  Vice-Chancellor,  it  was  referred  to  the 
Master  to  take  an  account  of  what  was  due  to*  C.  under  the  charter-party,  with 
interest  and  costs  ;  and  it  [160]  w'as  declared  that  C.  had  a,  lien  for  the  amount 
on  the  sum  of  £2000  paid  by  the  plaintiffs  to  B.  and  Co.  :  and  that  the  plain- 
tiffs (the  E.  I.  Co.)  should  pay  £2000  into  the  Bank  to  the  credit  of  the  cause, 
subject  to  further  order,  etc. 

Upon  appeal  by  the  E.  I.  Co.  against  this  order,  it  was  reversed. 

This  was  an  appeal  from  part  of  a  decretal  order,  dated  the  23d  day  of  July,  1836, 
pronounced  by  his  Honour  the  Vice-Cliancellor,  on  the  hearing  for  further  directions, 
of  a  suit  of  interpleader,  pending  in  the  Court-  of  Chancery,  wherein  the  Appellants 
were  the  Plaintiffs,  and  Richard  Campbell  Bazett  and  John  Farquhar,  since  respec- 
tively deceased,  and  the  above-named  Respondents,  were  the  Defendants. 

By  this  order  it  was  (among  other  things)  directed  that  the  Appellants  should  pay 
into  Courts  to  the  credit  of  the  cause,  subject  tO'  further  order,  a  certain  sum  of  £2000 
in  the  pleadings  mentioned.  This  sum  of  £2000  formed,  however,  no  part  of  the 
subject  of  interpleader  in  the  suit,  which  was  confined  to-  a  sum  of  £2585  Os.  lOd. 
Both  sums  \vere  parts  of  the  proceeds  of  511  bales  of  cotton-wool,  w^hich  came  to-  the 
hands  of  the  Appellants,  and  were  sold  by  them  at  one  of  their  public  sales,  in  the 
year  1818,  under  the  circumstances  hereinafter  stated. 

By  an  act  of  parliament  made  and  passed  in  the  fifty-fourth  year  of  the  reign  of 
his  late  Majesty  King  George  the  Third,  intituled  "  An  act  for  amending  and  enlarg- 
ing the  powers  of  two  acts  made  in  the  forty-third  and  forty-sixtli  years  of  his  present 
Majesty,  for  the  furtlier  improvement  of  the  port  of  London,  by  makinsr  docks  and 
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other  works  at  Blackwall,  for  the  a€coiii-[161]-iiiodatioii  of  the  East  India  shipping  in 
the  said  port,"  the  Court  of  Directors  of  the  Appelhvnts,  or  some  officer  or  officers  ap- 
pointed by  them  for  that  purpose,  were  required  in  certain  cases  therein  mentioned, 
to  cause  such  merchandize,  the  produce  of  any  place  within  the  limits  of  tiie  charter 
of  the  Appelhvnts,  as  should  be  brought  into  any  of  the  docks  or  basins  therein  men- 
tioned, on  board  of  anj'  vessel,  to  be  entered  at  the  custom-house,  and  to  give  security 
for  the  payment  of  the  duties  to  which  the  same  should  be  subject.  And  it  was 
thereby  enacted,  that  all  vessels  arriving  in  the  inner  dock  sliould  be  cleared  and  dis- 
charged with  all  convenient  speed,  and  merchandize  imported  in  private  trade,  which 
should  be  landed  therefrom,  and  which  should  bo  bonded  b}'  the  Appellants,  or  other- 
wise howsoever,  and  which  were  prohibited  goods,  should  without  loss  of  time,  unless 
in  the  case  therein  mentioned,  be  deposited  in  the  warehouses  of  the  Appellants,  and 
should  be  sold  under  the  .authority  of  the  said  Court  of  Directors  on  account  of  the 
owners ;  and  the  duties  of  custom  and  excise,  and  the  rates,  charges,  and  expences 
payable  to  the  East  India  Dock  Company  in  respect  of  the  same,  were  to  be  deducted 
and  paid  to  tlie  proper  officer  of  his  Majesty's  revenue,  and  to  tlie  said  East  India 
Dock  Company,  by  the  Appellants,  subject,  however,  to  the  proviso  therein  mentioned  : 
and  it  was  thereby  provided  that  the  master  and  owner  or  owners  of  any  vessel  from 
which  any  such  goods  should  have  been  landed,  should  have  the  same  lien  for  the 
freight  thereof  upon  the  net  proceeds,  as  they  would  have  been  entitled  to  upon  the 
same  goods  before  the  lauding  thereof,  if  he  or  [162]  they  should  give  notice  in  writing 
of  his  or  their  claim  to  lien,  before  such  net  proceeds  should  have  been  paid  over  tothe 
consignees  or  owners  of  such  goods. 

In  the  month  of  May,  in  tlie  year  1818,  the  ship  Hero,  then  engaged  in  private 
trade  to  and  from  the  East  Indies,  and  of  which  the  Respondent,  John  Campion,  was 
the  managing  owner,  arrived  in  the  East  India  Docks,  having  on  board  an  assorted 
cargo,  the  several  parts  of  whicli  had  been  shipped  and  consigned  by  different  per- 
sons in  the  East  Indies  to  different  ]iersons  in  England.  One  of  these  consignment>; 
consisted  of  the  511  bales  of  cotton-wool  hereinbefore  mentioned,  which  had  been 
shipped  at  Calcutta,  and  consigned  to  Richard  Campbell  Bazett,  David  Colvin,  John 
Farquhar.  William  Crawford,  and  James  Gathorne  Remington,  who  then  carried  on 
the  trade  or  business  of  merchants  in  London,  in  co-partnership,  under  the  firm  of 
Baeett,  Farquhar,  Crawford,  and  Co. 

Under  the  provisions  of  the  act  of  parliament  the  cargO'  of  the  ship  was  landed, 
and  was  deposited  in  the  warehouses  of  the  Appellants ;  and  shortly  after  the  arrival 
of  the  ship,  Richard  Campbell  Bazett  and  hi»  partners,  as  consignees,  claimed  to  b« 
entitled  to  the  511  bales  of  cotton-wool  ;  but  on  the  22d  of  April,  I8I8,  the  Respondent, 
John  Campion,  gave  notice  to^  the  Appellants  of  a  claim  of  lien  upon  tlie  cargo,  in- 
cluding the  511  bales  of  cotton-wool,  for  the  freight  thereof,  and  such  notice  was  given 
I>y  a  letter  of  that  date,  addressed  by  the  same  Respondent  to  Mr.  Charles  Cartwriglit, 
liien  accountant-general  of  the  Appellants,  and  it  was  as  follows:  ''I,  tlie  under- 
signed, being  the  managing  owner  of  tlie  sliip  [163]  Hero,  Price,  master,  from 
Bengal,  do  hereby  give  you  notice,  that  after  the  delivei-y  of  the  cargo  of  the  said 
ship  into  your  hands,  you  do  not  part  with  or  deliver  the  same  out  of  your  possession, 
to  any  person  or  persons  whonisoetver,  without  my  authority  and  peniiissioii,  unless 
on  jiaymient  to  yoii  for  my  use,  or  for  the  use  of  myself  and  co-owners  of  the  said  ship, 
of  the  freight  due  to  me  for  and  in  respect  of  the  said  ship's  late  voyage  from  Bengal 
aforesaid,  amounting  to  the  sum  of  £5605  5s.,  and  you  are  hereby  held  responsible 
for  the  same.  And  I  further  give  you  notice,  not  to  part  with  the  said  goods,  or  the 
proceeds  thereof,  until  you  collect  and  receive  tlie  same  freight  in  the  foUowintr 
manner,  viz. :  First,  that  you  retain  the  goods  as  specified  in  the  particular  subjoined. 
marked  No.  1,  or  the  proceeds  thereof,  for  payment  of  the  freight  of  the  said  last- 
mentioned  goods,  and  that  you  retain  the  said  last-mentioned  freight.  Secondly, 
t liat  yoii  retain  the  goods,  or  the  produce  of  the  sale  thereof,  specified  as  Xo.  2,  the  same 
troods  being  the  property  of  John  Burton  Gooch,  the  charterer  of  the  said  ship,  until 
the  whole  of  the  said  sum  of  £5605  5s.  is  paid  to  me,  or  received  by  you  for  ni}-  use: 
and  Thirdly,  if  the  amount  of  the  said  freight  under  No.  1.  and  the  value  or  produce 
of  the  sale  of  the  said  goods  under  No.  2,  shall  be  insufficient  to  liquidate  the  freight 
due  to  me,  then  that  you  retain  and  hold  the  freight  of  goods  s|)ecified  as  No.  ?i,  ac- 
cording to  the  amounts  thereby  set  forth,  until  full  payment  and  satisfaction  is  made 
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to  me  of  the  said  sum  of  £5605  5s.  Aud  likewise  I  give  you  notice,  that  in  delivering 
the  [164]  said  cargo  into  your  liands,  tlie  right  of  lien  for  the  freight  of  the  said  ship, 
so  insisted  on,  is  not  thereby  relinquished  or  waived,  and  that  if  you  shall  sell  the  same 
t'argo,  or  any  part  thereof,  you  are,  out  of  tlie  proceeds  arising  from  tlie  sale,  to  retain 
in  the  order  and  course,  and  for  the  use  and  purpose  aforesaid,  the  said  sum  of 
£5605  5s.  (Signed)       John  Campion." 

In  the  particulai-s  subjoined  to  the  notice,  the  511  bales  of  cotton-wool  were  among 
otlier  goods  comprised  under  No.  2  :  and  in  the  same  particular  the  Respondent,  John 
Campion,  stated,  tliat  such  511  bales  of  cotton-wool  were  among  other  things  "  con- 
tained in  a  bill  of  lading  to  Bazett.  Farquhar,  and  Co.,  and  for  the  freights  of  which 
no  bill  has  been  dra.wn,  although  the  bill  of  lading  states,  freight  for  the  said  goods 
paid  by  biUs  on  London." 

On  tlie  liSth  of  May,  1818,  the  said  accouutantrgeneral,  Mr.  Charles  Cartwright, 
received  a  letter  from  Richard  Campbell  Bazett  and  his  partners,  which  was  as  fol- 
lows: "  Sir,  understanding  that  you  have  received  a  letter  from  Mr.  John  Campion, 
who  as  owner  of  the  ffe.?-o,  Captain  Price,  from  Calcutta,  requests  you  to  withhold 
payment  of  the  proceeds  of  the  cargo  of  that  ship,  committed  by  the  consignees  to  tlie 
care  of  the  Honourable  East  India.  Company,  for  sale,  until  he  is  satisfied  for  the 
freight,  amounting  to  £5605  5s.,  we  beg  to  apprize  you,  that  we  hold  the  bills  drawn 
for  the  freight  of  tliis  cargo,  and  annex  you  a  list  thereof,  with  the  particulai-s  of  the 
goods  for  which  the  bills  of  lading  are  signed  by  Captain  Price,  freight  for  the  said 
goods  being  paid  by  bills,  amounting  in  the  whole  to  [165]  £2644  Is.  lOd.,  which  as 
far  as  it  goes,  will,  we  believe,  correspond  with  a  list  annexed  tO'  the  letter  to  you 
signed  by  Mr.  Campion.  There  are  also  landed  from  this  shipment  to  our  consign- 
ment, 

I.  B.  G.,  489  bales,  22  half-bales.  Cotton-wool. 

I  B.  G.,  B.  E.  G.  and  Co.,  Safflr.,  21  bales,  Safflower. 

For  the  freight  of  which  noi  bills  have  been  drawn,  and  the  proceeds  of  which,  we  con- 
ceive, will  be  much  more  than  sufficient  to  cover  the  deficit  of  the  sum  claimed  by  Mr. 
Campion,  beyond  the  amounts  claimed  in  the  annexed  lists.  These  proceeds  we  are 
willing  sliould  be  retained  by  you,  as  well  as  request  you  to  retain  the  several  sums  in 
the  annexed  list  from  the  proceeds  of  the  sale  of  the  different  goods,  but  not  to  be  paid 
to  Mr.  Campion,  until  it  shall  have  been  legally  decided  to  whom  such  freight  is 
strictly  due."  The  511  bales  of  cotton-w-ool,  before-mentioned,  were  the  saane  bales  as 
in  the  last^mentioned  letter  are  described  as  489  bales  and  22  half-bales. 

In  performance  of  the  obligations  imposed  upon  the  Appellants  by  tlie  act  of 
parliament,  the  511  bales  of  cotton-wool  were  afterwards  sold  by  them,  and  produced 
the  sum  of  £5577  12s.  3d.,  and  the  Appellants,  after  paying  thereout  the  duties  and 
charges  incident  thereto,  on  the  19th  of  September,  1818,  paid  to  the  firm  of  Bazett, 
Farquhar,  Crawford,  and  Co.  the  sum  of  £2000  on  account  of  the  said  monies ;  and 
in  or  about  the  month  of  August,  1821,  they  also  paid  to  the  Respondent,  [166]  John 
Campion,  the  sum  of  £849  5s.  lOd.,  for  or  on  account  of  freight;  and  after  such  re- 
spective payments,  the  sum  of  £2585  Os.  lOd.,  residue  of  tlie  said  sum  of  £5577 
1 2s.  3d.,  then  remained  as  a  balance  in  the  hands  of  the  Appellants. 

The  Appellants  were  unable  to  discharge  themselves  of  this  balance,  by  reason  of 
the  conflicting  claims  of  the  said  several  parties.  The  Respondent,  John  Campion, 
claimed  as  owner  of  the  ship  to  be  entitled  to  the  sum  of  £1908  3s.  9d.,  part  thereof, 
for  the  freight  of  the  cargo,  together  with  interest  thereon  from  the  delivery  of  the 
cargo  to  the  Appellants  in  the  year  1818,  and  Richard  Campbell  Bazett  and  his  part- 
ners claimed  tO'  be  entitled  as  consignees  to  the  whole  of  the  said  balance. 

In  Trinity  tenn  1823,  the  Respondent,  John  Campion,  commenced  an  action  at 
law  against  the  Appellants  in  the  Court  of  King's  Bench,  to  recover  from  them  the 
said  sum  of  £1908  3s.  9d.,  with  interest  thereon  from  the  year  1818,  and  declared 
in  such  action  ;  whereupon  tlie  Appellants,  who  claimed  no  interest  in  the  monies  in 
their  hands,  and  who  were  unable  to  detennine  to  whicli  of  the  claimants  tlie  same 
belonged,  or  in  wliat  proportions,  filed  their  biU  of  interpleader,  on  the  16th  of  June, 
1823,  against  the  Respondent,  John  Campion,  and  the  other  Respondents  hereto,  and 
their  partners,  Richard  Campbell  Bazett,  and  John  Farquliar,  setting  forth  the  facts 
before  stated,  and  further  stating,  among  other  things,  that  the  sum  of  £2000  was 
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paid  by  tlie  Ajipellants  to  Kitliard  Campbell  Bazett  and  his  partners,  with  the  consent 
of  the  Kespondont.  John  Campion,  and  that  the  sum  of  £849  5s.  lOd.  was  paid  by  the 
Appellants  to  the  [167]  Hespondent,  John  Campion,  with  the  consent  of  Richard 
CanqiMl  Bazett  and  his  partners;  and  thereby  prayinf:^  that  the  Defendants  thereto 
mitrht  interplead  and  settle  their  claims  and  demands  anionfrst  themselves,  the  Appel- 
lants being  willing,  and  thereby  ofi'ering  tO'  pay  the  sum  of  £2585  Oe.  lOd.  to  such 
of  tlie  Defendants  as  should  apj:)ear  to  be  entitled  thereto,  and  to  bring  such  sum  of 
£2585  Os.  lOd.  into  court,  subject  to  tlie  further  order  thereof  ;  and  that  John  Campion 
might  be  restrained  hy  the  injunction  of  the  Court  from  further  proceedings  in  the 
said  action  at  law,  already  commenced  by  him  against  the  Appellants,  and  from  all 
other  proceedings  at  law  against  them,  touching  tlie  matters  aforesaid  or  any  of 
tliem  :  and  that  tlie  otJier  Defendants  might  be  respectively  also  restrained,  by  tlie 
order  and  injunction  of  the  Court,  from  all  proceedings  at  law  against  the  Appellants, 
touching  the  said  sum  of  £2585  Os.  lOd.,  or  any  part  thereof,  or  the  matters  aforesaid, 
or  any  of  them. 

The  Defendants,  Richard  Campbell  Bazett,  David  Colvin,  John  Farquhar,  William 
Crawford,  and  James  Gathoriie  Remington,  by  their  answer  to  the  bill,  which  was 
tiled  in  the  month  of  November,  182.'?,  set  forth  among  other  things,  the  grounds  upon 
which  they  rested  their  claim  tO'  the  wliole  of  the  sum  or  balance  of  £2585  Os.  lOd., 
and  admitted  that  the  Appellants  did,  on  or  about  the  9tli  of  September,  1818,  with 
the  consent  of  JoJin  Campion,  pay  tO'  them,  on  account  of  the  proceeds  of  the  sale  of 
511  bales  of  cotton-wool,  the  sum  of  £2000,  and  tha.t  the  same  Defendants  did  threaten 
and  intend  to  commence  such  proceedings  at  law  against  the  Appellants  as  they  should 
Ije  [168]  advised,  touching  the  sum  of  £2585  Os.  lOd.,  unless  they  should  be  restrained 
from  so  doing  by  the  injunction  of  the  Court ;  and  they  submitted  tkat  they  were 
entitled  to  have  the  said  sum  of  money  paid  over  to  them,  under  the  circumstances 
and  for  the  reasons  therein  mentioned. 

The  Respondent,  John  Campion,  by  his  answer,  which  was  filed  on  the  3d  of 
January,  1824,  auiong  other  things,  admitted  that  tlie  ship  called  the  Hero  sailed 
from  tlie  river  Hooglil3%  destined  to  the  port,  of  London,  having  on  board  a  cargo  con- 
sisting of  different  sorts  of  goods,  wares,  and  merchandizes,  shipped  and  consigned 
by  different  persons  in  the  East  Indies  tO'  difl'erent  persons  in  England,  and  that  the 
ship  arrived  at  the  port  of  her  homeward-lxvund  voyage  in  the  East  India  Docks 
some  time  in  the  year  1818,  and  that  there  were  on  board  of  the  said  ship,  at  the  time 
of  her  arrival  in  the  said  docks,  511  bales  of  cotton-wool,  which  had  been  shipped  on 
board  her  at  Calcutta,  and  consigned  to  Richard  Campbell  Bazett,  David  Colvin,  John 
Farquhar,  William  Crawford,  and  James  Gathome  Remington;  which  511  bales  of 
cotton-wool  the  Respondent  thereby  stated,  he  believed  were  the  property  of  John 
Burton  Gooch,  the  charterer  oif  the  ship.  That  the  said  ship  was  chartered  by  John 
Burton  Gooch  from  the  Respondent,  John  Campion,  for  her  sa.id  voyage  outwards  and 
homewards,  by  a  regular  charter-party  dulj^  executed,  and  that  a  considerable  balance 
was  due  to  him  on  such  charter-party  ;  but  tliat  although  he,  the  said  Respondent,  was 
alone  party  to  tlie  said  charter-party,  he  was  not  the  sole  owner,  but  that  the  said 
vessel  belonged  to  him  and  his  brothers.  Tliat  the  goods  [169]  which  were  brought 
into  the  docks  by  the  said  ship  were,  under  the  provisions  of  the  said  act  of  parlia- 
ment, landed  from  such  ship  or  vessel,  and  sent  to  and  deposited  in  the  warehouses 
of  the  Appellants,  and  that  shortly  after  the  arrival  of  tliei  said  ship  the  other  De^ 
fendants  claimed  to  be  entitled  to  the  sa.id  511  bales  of  cotton-wool,  as  consignees; 
that  he,  and  as  he  believed,  the  otlier  Defendants  to  the  said  bill,  respectively  sent  such 
notices  and  letters  as  in  the  said  bill  are  mentioned  :  and  that  the  511  ba.les  of  cotton- 
wool were  aftenvards  sold  at  the  Appellants'  public  sale,  for  such  sum  of  money  as  in 
the  said  bill  mentioned. 

The  Respondent,  John  Campion,  also  stated,  that  he  believed  the  Appellants,  on 
or  about  the  9th  of  September,  1818,  paid  to  the  otlier  Defendants  to  the  bill,  the  sum 
of  £2000  on  account  of  the  aforesaid  sales  ;  but  deaiied  it  to  lie  true,  that  the  payment 
was  made  with  his  consent :  and  he  admitted,  that  the  Appellants  paid  to  him  the  sum 
of  £849  5s.  lOd.,  by  and  out  of  the  proceeds  of  the  said  sale,  but  he  could  not  set  forth 
whether,  after  making  such  respective  payments  as  aforesaid,  the  sum  of 
£2585  Os.  lOd.  only,  or  what  other  sum,  remained  as  a  balance  in  the  hands  of  the 
Appellants,  further  than  that  he  supposed  that  the  same  was  the  amount,  or  nearly 
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the  aiuouiit,  of  such  l)ahince;  and  he  denied  that  the  Appellants  were  ready  and 
willing  to  pay  sucii  sum  or  balance  of  £2585  Os.  lOd.  to  the  party  entitled  tliereto, 
for  that  he.  the  said  Kespondent.  John  Campion,  being  entitled  to  the  greatest  part 
thereof,  as  thereinafter  mentioned,  requested  the  Appellants  to  pay  the  same,  or  so 
much  thereof  a,*;  he  was  entitled  to,  to  him,  offering  at  the  same  time  to  give  them 
ample  [170]  indemnity  for  any  loss  they  might  sustain  by  liaving  paid  the  same  to 
him.  but  that  tlie  Appellants  refused  to  pay  the  same  to  him  notwithstaudiu'r  such 
Differ  of  indeninity,  and  tliat  he  was  informed,  on  making  such  application,  that  they 
would  not  pay  the  same  tO'  him  upon  any  indemnity  whatsoever  :  and  he  stated,  that 
he  believed  the  sum  of  .£'2585  Os.  lOd.,  or  some  much  larger  sum  of  money,  still 
remained  in  the  hands  of  the  Appellants  ;  and  admitted,  that  the  other  defendants  to 
the  said  bill,  as  such  partners  and  consignees  as  aforesaid,  claimed  to  be  entitled  to 
the  same.  And  under  the  charter-party  of  the  said  ship,  he  claimed  to  l)e  entitled 
to  receive  out  of  the  proceeds  of  the  said  cotton-wool  belonging  to  John  Burton  (tOocIi, 
so  sold  by  the  Appellants  as  aforesaid,  the  sum  of  £1746  i;is.  8d.,  as  the  balance  due 
under  the  said  charter-party,  together  with  interest  thereon  from  the  time  that  such 
balance  became  due.  according  to  the  terms  of  the  said  charter-party,  together  w'th  all 
the  costs  which  he  had  incurred,  and  might  thereafter  incur,  both  at  law  and  in  equity, 
in  respect  of  such  his  demand  ;  and  lie  denied  that  he  refused  to  interplead,  or  to 
settle  and  adjust  his  claims  with  the  other  Defendants,  but  that  he  was  anxious  to 
recover  the  said  sums  of  money,  which  had  remained  due  to  him  ever  since  the  year 
1818.  And  he  admitted,  that  for  that  purpose  he  had,  in  or  as  of  Trinity  term  then 
last  past,  connnenced  an  action  against  the  Appellants  in  the  Court  of  King's  Bench, 
for  the  piirpose  in  the  said  bill  mentioned,  and  that  he  had  declared  in  such  action, 
and  intended  to  proceed  to  trial,  judgment,  a.nd  execution  in  such  action  against  the 
Appellants,  unless  restrained  by  the  injunction  of  the  Court;  and  he  [171]  submitted, 
tliat  he  ought  not  to  be  restrained  from  proceeding  in  his  said  action,  but  that  the 
said  other  Defendants  ought  to  be  ordered  to  defend  the  same. 

On  the  24th  of  July,  1823,  the  Appellants  applied  for  and  obtained  in  the  said 
cause,  upon  notice,  an  order  of  the  Court  of  Chancery,  whereby  it  was  ordered,  that 
the  Appellants  should  pay  into  court,  to  the  credit  of  the  cause,  the  sum  of 
£2585  Os.  lOd.,  which  payment  into  court  the  Appellants  accordingly  made  on  the 
21st  of  August,  182-3  :  but  the  order  of  the  Court  for  laying  out  and  investing  such 
sum,  after  the  same  had  been  paid  in,  and  accumulating  the  dividends  in  the  usual 
way,  (which  order  was  obtained  by  the  Respondent,  John  Campion.)  was  not  obtained 
until  the  9th  of  December,  1824. 

On  the  31st  of  January,  1824,  the  Appellants  also  applied  for  and  obtained,  upon 
notice,  an  order  of  the  Court  of  Chancery,  whereby  the  Respondent,  John  Campion, 
was  restrained  from  all  further  proceedings  in  his  action  at  law  against  the  Appel- 
lants, until  further  order;  and  by  virtue  of  such  order  of  the  31st  of  January,  1824, 
the  proceedings  in  the  action  were  stayed. 

The  Appellants  brought  the  cause  to  a  hearing,  and  by  the  decree  made  on  the 
hearing  thereof  before  liis  Honour  the  Vice-Chancellor,  Ijearing  date  the  17th  of 
April,  1826,  it  was  ordered,  that  the  parties  should  proceed  tO'  a  trial  at  law  in  his 
Majesty's  Court-  of  Common  Pleas  at  Westminster,  on  the  following  issue  (that  is  to 
say),  whether  John  Campion  and  his  partners,  or  any  of  them,  as  owners  of  the  ship 
Hetn,  in  the  pleadings  mentioned,  had  a  lien  on  the  489  bales  and  22  [172]  half-b.ales, 
for  freight,  beyond  the  freight  due  in  respect  of  the  cotton-wool,  under  the  bills  of 
lading  thereof :  and  in  such  issue  John  Campion  was  to  be  Plaintiff  at  law,  and  the 
Defendants.  Richard  Campbell  Bazett,  David  Colvin,  John  Farquhar.  William  Craw- 
ford, and  James  Gatliorne  Remington,  were  to  be  Defendants  at  law.  And  it  was 
ordered,  that  the  Master  should  tax  the  costs  of  the  Appellants,  and  that  the  same, 
when  taxed,  should  be  paid  out  of  the  fund  in  court,  consisting  of  £2718  14s.  5d. 
Bank  3  per  cent,  annuities,  as  therein  mentioned. 

ITnder  this  decree,  the  costs  of  the  Appellants  were  taxed  and  paid  :  in  the  month 
of  April,  1827,  a  trial  was  had  of  the  issue  directed  by  the  decree,  and  a  verdict  was 
found  for  the  Respondent,  John  Campion,  the  Plaintiff  at  law  ;  on  the  26th  of  June, 
1827,  an  order  was  made  in  the  cause  bj-  his  Honour  the  Vice-Chancellor,  upon  the 
application  of  the  Defendants,  Ricliard  Campbell  Bazett,  David  Colvin.  John  Far- 
quhar. William  Crawford,  and  James  G.athorne  Remington,  whereby  a  new  trial  was 
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directed,  but  by  a  subsequent  order  made  upon  the  ap]jlicatiou  of  the  Respondent, 
John  Campion,  and  bearin,;:  date  tlie  ^iUth  of  July,  1831,  the  order  for  a  new  trial  was 
discharged,  in  consequence  of  the  delay  of  tiie  other  Defendants,  to  tlie  bill  in  pro- 
ceeding under  tlie  same,  and  on  the  15tli  of  February,  1832,  the  cause  came  ou  to  be 
heard  upon  further  directions,  on  the  footing  of  the  verdict,  before  his  Honour  the 
Ma,ster  of  the  KoUs ;  and  by  the  decree  then  made,  it  was  referred  to  the  Master  in 
rotation,  to  take  an  account  of  what  wiis  due  to  Jolni  Campion,  under  and  by  virtue 
of  the  charter-party  in  the  pleadings  mentioned  ;  and  it  [173]  was  f  urtiier  ordered, 
tliat  the  Master  should  compute  interest  tliereon  after  the  rate  of  £5  per  cent  per 
annum,  from  the  1st  of  September,  1818,  being  four  months  from  tlie  day  of  tlie 
arrival  of  the  ship  Ileru,  in  the  charter-party  mentioned,  in  the  river  Thames,  and 
being  the  time  when  the  bills  of  exchange  to  have  been  drawn  for  the  amount  would 
have  been  due.  And  by  the  decree,  after  providing  for  payment  to  the  Respondent, 
John  Campion,  of  what  should  be  found  due  to  him  on  the  said  account  out  of  certain 
funds  in  Court,  it  was  ordered,  in  case  the  same  should  be  insufficient  to  pay  the 
amount  found  due,  that  the  deficiency  should  be  paid  by  Richard  Campbell  Bajiett, 
David  Colvm,  John  Farquhar,  William  Crawford,  and  James  Gatliorue  Remington, 
out  of  the  sum  of  £2000  received  by  them  out  of  the  proceeds  of 
the  sale  of  cotton  -  wool,  in  the  pleadings  mentioned.  The  Respondents, 
David  Colvin,  William  Crawford,  and  James  Gathorne  Remington,  having 
survived  their  partners,  the  Defendants,  Richard  Campbell  Bazett  and  Joliri 
Farquliar,  appealed  to  the  House  of  Lords  a.gainst  the  decree  on  further  directions, 
and  also  against  the  order  of  tlie  .'.iOtii  of  July,  1831,  discharging  the  order  for  a  new- 
trial,  and  against  another  order  dated  the  18th  of  January,  1832  ;  after  the  hearing 
of  the  appeal,  an  order  was  made  by  tlie  House  of  Lords,  dated  the  12th  of  August, 
1834,  whereby  it  was  amongst  other  things  ordered  and  adjudged,  that  the  parties 
should  proceed  fortliwitli  to  a  new  trial  of  the  issue.  And  it  was  further  ordered, 
that  John  Campion  should  liave  liberty  to  apply  to  the  Court  of 
Chancery  for  payment  into  court  of  the  sum  of  £2000,  or  any  part 
thereof,  in  case  the  Appellants  in  such  appeal  [174]  should  delay  pro- 
ceeding to  such  new  trial.  And  it  was  further  ordered,  that  the 
decree  or  order  of  the  Court  on  further  directions  of  the  loth  of  February,  1832, 
should  be  reversed.  In  pursuance  of  the  order  of  the  House  of  Lords,  tlie  Respondent, 
John  Campion,  and  the  other  Respondents,  proceeded  to  a  new  trial  of  the  issue,  and 
upon  tJie  trial  thereof  a  verdict  was  again  found  in  favour  of  the  Respondent,  John 
Campion,  the  Plaintiff  at  law,  subject  to  the  opinion  of  the  Court  of  Common  Pleas 
upon  a  special  case,  upon  tlie  argument  of  which,  the  Court  pronounced  its  opinion 
and  judgment  thereon  in  favour  of  the  Respondent,  John  Campion. 

All  the  proceedings  subsequent  tO'  tlie  decree  on  the  original  hearing  of  the  cause, 
including  the  trials  at  law;  were  respectively  taken  and  had  in  the  absence,  and 
without  the  privity  of  the  Appellants,  who  had  no  notice  tliereof. 

The  Respondent,  John  Campion,  having  obtained  tiie  order  of  the  13th  of  June, 
1836,  for  setting  down  the  cause  to  be  heard  on  further  directions,  served  the  same 
on  the  clerk  in  court  of  the  Ap]iellaiits,  and  the  cause  canie  on  to  be  lieard  before  the 
Vice-chancellor,  upon  the  verdict  and  on  further  directions,  on  the  6th  and  23d  days 
of  July,  1830  ;  and  it  was  thereupon,  by  a  decretal  order  dated  the  23d  of  July,  1836, 
referred  to  the  Master  to  take  an  account  of  what  was  due  to  the  Respondent,  John 
Campion,  under  the  charter-party,  and  to  compute  interest  thereon,  at  the  rate  of  .£5 
per  cent,  per  annum,  from  the  1st  of  September,  1818,  being  the  time  when  the  bills 
of  exchange  in  the  pleadings  mentioned  agreed  to  be  given  would  have  been  due; 
and  after  giving  cer-[175]-ta,in  directions  for  the  taking  of  such  account,  it  wa,s  anionc 
other  things  declared,  that  in  case  any  bala,nce  should  be  found  due  to  the  Re- 
spondent, John  Campion,  on  the  said  account,  he  had  a  lien  for  the  amount  thereof 
on  the  sum  of  £2000  in  the  pleadings  mentioned  :  and  it  was  ordered  tliat  the  Appel- 
lants should  pay  into  the  Bank, with  the  privity  of  theAccountant-General  of  theCourt, 
to  be  there  placed  to  tlie  credit  ol  this  cause,  subject  to  the  further  order  of  the  Court 
the  sum  of  £2000,  but  the  same  was  to  be  witiiout  prejudice  to  any  question  of 
interest  or  lien  on  the  interest  of  the  said  sum  of  £2000,  and  the  Respondent,  John 
Campion,  was  to  be  at  liberty  to  apply  to  the  Court  respecting  the  interest  of  the  said 
sum  of  £2000  as  he  mitrht  be  advised. 
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This  order  was,  on  the  '20tli  of  September,  18:36,  enrolled  in  the  Court  of  Chancery, 
by  or  at  the  instance  of  the  Kespondent,  John  Campion. 

The  appeal  was  against  this  order. 

For  the  Appellants,  the  Solicitor-General  and  Sir  Charles  Wetherell. 

The  suit  being  a  mere  suit  of  interpleader,  limited  to  the  sum  of  £2585  Os.  lOd., 
and  the  Appellants  having  been  in  etlect  dismissed  by  virtue  of  the  original  decree, 
it  was  irregular,  and  at  variance  with  the  universal  practice  of  the  Court  observed 
in  suits  of  this  description,  to  give  any  directions  relative  to.  the  sum  of  £2000, 
which  formed  no  part  of  the  subject  of  interpleader,  or  to  give  any  relief  as  against 
the  Appellants,  by  a  decree  made  on  the  hearing  for  further  directions. 

Even  if  consistently  with  regularity  of  proceeding  and  the  practice  of  the  Court,  it 
was  competent  to  [176]  tiie  Court,  to  give  any  relief  touching  the  sum  of  £2000,  that 
relief  ought  to  have  been  given  against  the  Respondents.  Richard  Campbell  Ba.zett 
and  his  partners,  wlio  by  their  answer  admitted  that  they  had  received  tliat  sum  from 
the  Apjielhuits. 

Tlie  decree  on  further  directions  Wivs  expressed  to  be  made,  and  was  in  fact  made, 
on.  the  footing  of  a  verdict  given  upon  the  trial  of  an  issue  of  fact,  between,  the 
Respondent,  John  Campion,  and  the  other  Respondents.  The  declaration  and  order 
complained  of  by  the  Appellants  are  respectively  founded  upon  this  verdict;  and  by 
this  means  the  Appellants  are  lield,  contrary  to  the  first  principles  of  justice, 
to  be  affected  and  bound  by  the  result  of  proceedings  taken  in  their  absence,  and  to 
which  they  are  perfect  strangers. 

Even  supposing  that  in  this  suit,  being  a  mere  suit  of  interpleader  limited  to  tlie 
sum  of  .£25<S5  Os.  lOd.,  any  question  relative  to  the  sum  of  £2000  could  be  properly 
raised,  yet  the  right  of  the  Respondent,  John  Campion,  to  have  the  sum  of  £2000 
considered  and  dealt  with,  as  is  done  by  the  present  decree,  as  a  sum  still  remaining 
in  the  hands  of  the  Appellants,  involves  the  question,  whether  he  did  or  not,  in  fact, 
consent  to  the  payment  thereof  to  the  otlier  Respondents  in  the  year  1818.  But  this 
question  did  not  form  an  issue  in  the  cause.  The  fact  of  consent  has  not  been,  nor 
could  be  either  proved  or  disproved  therein;  and  this  is  a  question  which,  even  upon 
tlie  assumption  that  the  payment  was  made  without  his  consent,  the  Respondent,  John 
Campion,  ought  now  to  be  precluded  from  raising,  after  having  suffered  so  long  a 
period  to  elapse,  without  taking  any  effective  steps,  by  cross-bill  or  otherwise,  with  a 
view  to  [177]  obtain  any  relief  against  the  Appellants  in  respect  thereof. 

It  appears  by  the  answer  of  the  Respondent,  John  Campion,  that  he  did  not  claim 
even  the  whole  of  the  sum  of  £2585  Os.  lOd.,  which  was  the  subject  of  interpleader, 
and  was  paid  into  court  by  the  Appellants,  and  that  this  sum  was  more  than  sufficient 
to  satisfy  what  he  stated  to  be  then  due  to  liim  for  principal  money,  together  with 
interest  tliereon  ;  and  although  the  delay  which  has  taken  place  in  settling  the  disputes 
of  the  parties,  and  in  establishing  the  right  of  tlie  Respondent,  John  Campion,  may 
have  swelled  the  amount  of  his  claim  beyond  the  sum  sO'  paid  in,  yet  that  delav  is  not 
imjnitable  to  the  Appellants,  and  the  consequences  of  it  ought  not  to  be  visited  upon 
them. 

The  principle  upon  which  the  decretal  order  complained  of  was  founded,  being 
that  the  Respondent,  John  Campion,  having  ultimately  established  his  right,  the 
injunction  obtained  against  him. was  wrongfully  obtained,  is  a  principle  which 
strikes  at  the  root  of  all  bills  of  interpleader.  The  mere  fact  that  there  were  adverse 
claims  on  the  fund  in  the  hands  of  the  Appellants,  is  not  displaced  by  the  subsequent 
success  of  one,  and  the  defeat  of  the  other  of  those  claims.  It  was  that  fact  which 
warranted  the  course  of  proceeding  adopted  by  the  Appellants,  in  filing  tlie  bill  of 
interpleader  and  obtaining  an  injunction  tliereon.  The  character  of  that  proceeding 
cannot  be  affected,  nor  can  it  afterwards  l^econie  liable  to  be  objected  to  as  an 
improper  course  witli  respect  to  either  of  the  adverse  claimants,  by  the  ultimate  issue 
of  the  litigation  between  them. 

The  decree  or  decretal  order  complained  of  is  [178]  perfectly  unprecedented,  and 
not  maintainable  by  any  principle  hitherto  recognised  in  courts  of  equity  in  inter- 
pleading suits  :  and  the  injustice  and  hardsliip  to  which  the  Plaintiffs  in  this  suit 
must  be  exposed,  if  the  principle  adopted  by  the  Court  lielow,  in  the  present  case,  be 
sanctioned,  shew  the  expediency  and  necessity  of  adhering  to  those  established  rules, 
which  have  hitherto  strictly  confined  the  proceedings  in  an  interpleading  suit  to  the 
subject  of  interpleader. 
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For  the  Respondents,  Mr.  Knight  and  Mr.  Wigram. 

The  Respondent,  John  Campion,  had  a  lion  on  the  whole  of  the  proceeds  of  tho 
cotton-wool  for  tJie  whole  of  the  freight  due  to  him  (beyond  tlie  freight  of  the  cotton- 
wool itself),  and  for  interest  upon  such  freight,  and  the  Appellants  having  notice  of 
such  lien,  were  not  justified  in  paying  over  any  part  of  tlie  proceeds  to  the  firm  of 
Bazett,  Farquhar,  Crawford,  and  Co.,  without  the  consent  of  the  Respondent,  John 
Campion  ;  and  the  Ajipellants  untruly  stated  in  their  bill  of  interpleader,  tliat  tliey  had 
paid  the  £2000  in  (juestion  to  the  other  Respondents,  with  the  consent  of  the  Respon- 
dent, John  Cam]:iion  ;  but  the  Appellants  ought  to  have  stated  tJie  case  truly,  and 
thereupon  ought  to  have  brought  that  sum  into  court  in  the  first  instance. 

The  right  of  the  Respondent,  Campion,  has  been  established  by  verdict  and 
judgment  at  law,  and  li^e  has  suffered  loss  by  acts  of  the  Ajipellants,  for  which  he 
might  have  had  a  remedy  at  law,  and  which  ought  now  to  be  supplied  in  equity; 
Pulteitey  v.  Warren  (6  Ves.  73),  Bnnrne  v.  Xeirall  (2  My.  and  C.  558). 

[179]  The  Lord  Chancellor  :  In  this  case  the  appeal  is  on  behalf  of  tlie  East  India 
Conqiany,  against  an  order  of  his  Honour  the  Vice-Chancellor,  by  whicli  it  is  ordered 
that  the  Plaintiffs  in  the  interpleading  suit  should  pay  into  the  Bank  of  England, 
with  the  privity  of  the  Acoountant-General  of  this  Court,  the  sum  of  £2000.  But 
tfiis  is  to  be  without  prejudice  to  any  question  of  interest  or  lien  on  the  said  sum  of 
£2000,  and  the  Defendant,  John  Campion,  is  to  be  at  liberty  to-  apply  to  the  Court 
respecting  the  interest  of  the  said  sum  of  £2000  as  he  may  be  advised  ;  and  any  of 
the  parties  are  to  be  at  liberty  to  apply  to  the  Court. 

The  question  arises  upon  a  legitimate  subject/-matter  of  a  suit  of  iuterjileader,  the 
East  India  Company  having,  in  tlie  execution  of  a  duty  imposed  upon  them  by  act 
of  parliament,  received  the  proceeds  of  certain  goods.  The  question  appears  to  be, 
whether  Bazett  and  Company,  who  were  the  consignees,  were  entitled  to  receive  the 
money,  or  whether  Mr.  Campion,  by  virtue  of  a  charter-part}',  was  not  entitled  to  a 
lien  upon  the  proceeds  of  these  goods,  to  satisfy  the  amount  due  for  freight. 

It  appears  that  part  of  the  proceeds  of  the  goods  had  been  paid  to  Mr.  Campion. 
It  appears  that  the  other  part,  being  a  sum  of  £2000,  had  been  paid  to  Bazett  and  Com- 
pany, whether  witli  the  consent  of  Mr.  Campion  or  without  it,  depends  upon  proof  of 
tlie  allegation  in  the  bill,  by  which  it  is  alleged  to  have  been  paid  with  his  consent; 
and  there  is  an  answer  of  Mr.  Campion,  not  disputing  the  fact  of  its  having  been  so 
paid,  but  disputing  the  statement  in  the  bill,  of  its  having  been  paid  with  his  con- 
sent. But  that  there  [180]  was  a  sum  of  £2000,  part  of  the  proceeds  of  the  goods, 
which  did  not  remain  in  the  hands  of  the  East  India  Company,  is  a  fact  with  respect 
to  which  neither  party  raise  any  dispute. 

Under  these  circumstances,  the  East  India  Company  having  parted  with  so  much 
of  the  proceeds,  and  having  in  their  hands  the  sum  of  £2585,  the  balance  of  money 
received  by  them  on  account  of  the  proceeds  of  the  goods,  the  contest  arises,  whether 
that  sum  is  payable  to  Messrs.  Bazett  and  Company,  the  consignees,  or  whether  Mr. 
Campion  has  not  a  lien  upon  that  sum,  for  the  amount  which  he  claimed  to  be  due 
to  him  for  freight. 

Now  it  appears  from  his  answer,  that  what  he  claimed  for  freight  at  the  time  when 
he  put  the  answer  in  was  the  sum  of  £1746  1.3s.  8d.,  together  with  interest  thereon 
from  the  time  the  balance  became  due.  The  balance  became  due,  it  appears,  in  the 
vear  1818;  he,  therefore,  was  entitled,  according  to  his  own  statement,  to  £1746, 
together  with  interest  upon  that  sum  from  the  year  1818;  the  answer  having  been, 
put  in  in  the  year  1824.  Now  giving  the  utmost  possible  allowance  for  what  would 
become  due  as  interest  in  that  interval,  it  is  impossible  that  it  should  amount  to 
the  sum  of  £2585.  He  stated  only  that  he  claimed  to  be  entitled  to  the  greatest  part 
of  the  sura  so  remaining  in  the  hands  of  the  East  India  Company  ;  and  at  the  time 
when  the  East  India  Company  held  the  stake  which  was  the  subject-matter  of  the 
contest,  Bazett  and  Company  made  an  objection  to  Mr.  Campion's  lien.  Under  these 
circumstances,  the  East  India  Company  finding  themselves  attacked  by  both  parties, 
not  knowing  to  whom  they  ought  to  pay  it,  exercised  the  right  [181]  which  any  person 
under  those^circumstances  is  entitled  to,  of  coming  into  a  court  of  equity  and  stating, 
that  monev  or  other  property  which  he  Iwlds  being  in  contest,  he  is  ready  to  make 
it  over  to  the  party  who  proves  that  he  is  entitled  to  it ;  but  that  he  is  unable  to  dis- 
cover who  is  entitled  to  it,  and  therefore  he  calls  upon  the  Court  to  exercise  its  juris- 
diction to  take  from  him  that  which  he  admits  is  not  his  own,  to  decide  between  the 

299 


XI  BLIGH  N.S.  EAST  INDIA  CO.  V.  CAMPION  [1837] 

L'Oiiteiidiiig  parties,  and  to  ascertain  to  wiiom  it  ought  to  be  transferred.  Tlie  money 
iitcordingly  was,  in  this  case,  paid  into  court,  and  an  injunction  granted. 

Unfortunately  many  years'  litigation  have  ensued  between  the  two  contending 
parties  before  they  liave  been  able  to  settle  to  which  of  tJie  two  claimants  tlie  money 
was  due.  In  tlie  meantinje  the  East  India  Company  had,  on  tlie  day  specified  in  the 
order,  paid  the  money  in,  and  relieved  themselves  from  the  whole  of  the  demand  made 
upon  tliem,  they  not  being  able  to  ascertain  to  whom  it  was  due. 

If  the  principle  were  ever  to  be  established,  which  this  decree  would  go  to  establish, 
that  a  party  from  whom  money  is  claimed  by  dift'erent  persons,  cannot  relieve  him- 
self from  the  obligation  by  paying  the  money  into  court  in  an  interpleading  suit,  the 
result  would  be  inevitable,  that  a  party  so  circumstanced  would  lose  all  benefit  from 
an  interpleading  suit;  and,  in  such  a  case  as  this,  it  is  obvious  that  the  debtor  had 
better  pay  both  of  the  claimants  tlian  apply  to  the  Court  for  its  protection,  although 
it  is  not  likely  that  another  instance  might  occur,  in  which  the  litigation  would  be 
such  as  to  make  the  final  amount  to  be  paid  [182]  more  than  equal  to  the  double  of 
the  original  demand. 

Now  whose  fault  is  this?  Is  it  tlie  fault  of  the  East  India  Company,  that  the 
successful  party  has  suft'ered  by  the  delay  which  has  arisen  from  this  litigation?  The 
party  bound  by  the  obligation  is  not  the  cause  of  it.  He  was  ready  to  ]>iiy  the  claim- 
ant proving  that  he  was  entitled  to  the  matter  in  dispute.  The  evil  has  arisen  not 
from  any  fault  of  the  East  India.  Company,  but  from  the  protracted  litigation  of  the 
party  who  ultimately  turned  out  to  have  no  right.  No  case  has  been  cited  at  the  bar. 
No  case  has  been  referred  to  in  which  any  such  claim  as  this  has  been  made,  as  against 
a  party  who  in  an  interjileading  suit  had  deposited  tlie  subject-matter  of  the  con- 
tention in  court,  and  had  good  reason  to  suppose,  that  by  so  doing,  he  had  relieved 
himself  of  the  obligation.  I  am  satisfied  tJiat  no  case  can  be  cited,  because  it  appears 
to  me  inconsistent  with  the  first  principles  of  interpleader,  and  goes  to  nullify  the 
objects  which  courts  of  equity  profess  to  have  in  exercising  this  jurisdiction,  and  so 
it  has  been  treated  throughout  this  cause;  because,  wherever  we  find  an  order  upon 
any  party  to  make  good  an  ultimate  loss,  it  is  nowhere  made  against  the  East  India 
Company  ;  but  it  is  alwaj^s  made  against  the  party  who  has  been  the  cause  of  the 
litigation  and  the  loss.  Accordingly  it  appears,  that  the  order  of  tlie  15th  of  Februar}', 
1832,  (which  wa-s  afterwards  reversed,  not  on  account  of  this  provision,  but  because 
this  House  thought  there  ought  to  be  further  enquiry  at  law)  directed  the  Masten 
"  tO'  take  an  account,  and  tliat  the  deficiency  should  be  paid  by  the  other  Respondents, 
out  of  the  sum  of  £2000  [183]  received  by  them  out  of  the  proceeds  of  tlie  sale  of  the 
cotton-wool,"  another  instance  shewing  that  the  £2000  had  passed  from  the  possession 
of  the  East  India  Company,  and  was  admitted  to  have  been  received  by  the  firm  of 
Bazett  and  Company. 

Upon  this  money  being  paid  into  court,  Mr.  Campion  applied  to  have  it  laid  out, 
and  the  matter  in  contest  (which  constitutes  the  loss  which  Mr.  Campion,  if  lie  has. 
not  a  remedy  elsewhere,  will  ultimately  sustain)  is  tlie  difference  between  the  interest 
of  5  per  cent.,  to  which  he  was  entitled  under  this  charter-party,  and  that  interest 
which  the  sum  paid  into  court  and  invested  in  the  3  per  cents.,  will  produce.  The 
order  of  the  15th  cf  February,  l832,  directed  that  uie  stock  which  liad  been  pur^ 
chased  should  be  sold,  and  in  case  it  should  be  insufficient  to  pay  tlie  amount  found 
due,  tliat  the  whole  of  the  money  arising  from  the  sale  and  the  cash,  should  be  paid 
to  Campion.  And  then  it  directed,  that  he  should  give  security,  it  being  then  unascer- 
tained what  would  be  the  amount  of  his  ultimat©  demand,  to  refund  the  same  in  casei 
the  Court  should  tliereafter  so  direct.  And  it  was  ordered,  that  Messrs.  Bazett  and 
Company  should  give  security,  to  be  settled  and  certified  by  tli.e  Master,  to  pay  the 
sum  of  £1154  7s.  4d.,  being  the  residue  of  the  money  by  the  decree  ordered  to  be  paid 
by  tliem  to  Campion,  together  with  the  subsequent  interest  and  costs,  in  case  the 
decree  should  be  affirmed  ;  and  tJie  other  Respondents  should  be  ultimatelj'  ordered 
to  pay  the  same  or  any  part  thereof.  It  was  unascertained  what  at  that  time  would 
be  exactly  the  amount  of  Mr.  Campion's  claim  :  he  was  to  receive  the  money  out  of  the 
[184]  Court,  he  giving  security  to  refund.  On  the  other  hand,  it  having  been  as- 
certained, that  £1154  would  be  due  to  him,  Bazett  and  Company  were  to  give  security 
to  pay  that  sum  of  £1154  on  settling  the  account,  together  with  the  amount  of  interest 
and  costs  which  might  be  found  to  be  due  to  Campion.     I  use  this  only  to  shew,  that 
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fiuiij  the  coininenceiiieiit  of  the  cause  down  to  the  i)resent  time,  the  Court  of  Chancery 
has  considered  that  the  East  India  Company  were  entirely  discharged  from  oblijjation. 
by  paying  the  money  into  court.  And  the  order  of  the  25th  of  April,  1S32,  provides 
means  by  which  Campion,  in  tlie  event  of  his  succeeding  in  establishing  a  claim  beyond 
the  money  paid  into  court,  should  from  Bazett  and  Company  receive  not  only  the 
amount  due  at  that  time  from  them,  but  the  amount  of  tlie  subsequent  interest  and 

C(iStS. 

^Vheu  those  orders  came  before  this  House,  an  order  was  pronounced  directing 
the  course  to  be  adopted  for  further  investigating  the  title  of  the  parties  at  law'; 
and  that  order  contains  this  provision  :  it  was  ordered,  that  Mr.  Campion  should  have 
liberty  to  apply  to  the  Court  of  Chancery  for  payment  into  court  of  the  sum  of  £2000 
in  case  the  other  Respondents  should  delay  proceeding  to  a  new  trial.  It  is  quite  clear, 
that  the  object  of  tiiat  provision  was  to  secure  to  Mr.  Campion  the  means  of  a  speedy 
termination  of  the  question  between  himself  and  Hazett  and  Company.  It  is  also 
quite  clear,  that  that  order  was  addressed  to  Bazett  and  Company  ;  and  "it  is  an  addi- 
tional confirmation  of  the  course  which  the  Court  adopted  of  looking  to  Bazett  and 
Company,  as  the  parties  who  [185]  were  bound  to  pay  whatever  Mr.  Campion  was. 
entitled  to  claim. 

The  result  of  the  former  litigation  has  been  to  establish  the  right  of  Mr.  Campion, 
and  undoubtedly,  it  would  be  most  unfortunate  if  Mr.  Campion,  who  has  been  for  so 
many  years  kept  out  of  liis  just  rights  by  the  claim  set  up,  and  the  litigation  following 
that  claim  on  tlie  part  of  Bazett  and  Company,  should  not  be  indemnified.  But  it  would 
be  equally  un  fortunate,  if  an  innocent  party  should  be  required  to  make  good  these 
losses  ;  if  the  East  India  Company,  who  have  been  driven  by  circumstances,  over  which 
tliey  had  no  coutroul,  to  the  course  which  they  adopted,  and  who  have  paid  the  money 
to  Bazett  and  Company  in  the  manner  which  I  have  stated,  should  nov,'  te  called  upon 
to  pay  it  over  again  ;  that  money  being  in  the  hands  of  Messrs.  Bazett  and  Company, 
and  of  course  available  for  all  those  purposes  for  which  Mr.  Campion  would  be  entitled 
to  make  use  of  it.  for  the  purpose  of  reimbursing  him  for  the  loss  which  he  has 
sustained. 

The  order  of  the  Vice-Chancellor  after  the  last  trial,  founded  upon  the  final  6,stal>- 
lishment  of  Mr.  Campion's  rights,  directs  an  account  to  be  taken  :  following,  I  believe, 
the  terms  of  the  order  of  the  Ma.ster  of  the  Rolls,  it  directs  an  inquiry  to  be  carried 
on  for  the  purpose  of  ascertaining  what  is  now  due  to  Mr.  Campion,  and  then  it  de- 
clares that  Mr.  Campion  has  a  lien  for  the  amount  thereof  on  tlie  sum  of  £2000.  As 
far  therefore  as  any  declaration  of  right  can  establish  the  title  of  a  party,  this  decree 
does  establish  Mr.  Campion's  title,  because  it  declares  that  he  has  lien  upon  that  sum. 
Who  then  is  in  possession  of  that  sum  upon  which  it  is  [186]  declared  he  has  a  lien? 
All  the  proceedings  admit  that  this  sum  of  £2000,  upon  which  it  is  declared  that  he 
has  a  lien,  is  in  the  hands  of  Bazett  and  Company, — not  in  the  hands  of  the  East 
India  Company.  I  apprehend,  therefore,  that  although  we  had  not  the  advantage  of 
hearing  the  case  argued  on  the  part  of  Messi-s.  Bazett,  that  they  are  substantially 
parties  at  your  Lordships'  bar  ;  and  I  apprehend  that  the  order,  so  far  as  I  have  now 
stated  it,  declares,  as  against  Bazett  and  Company,  that  Mr.  Campion  is  the  party 
having  a  lien  upon  the  fund  admitted  and  proved  to  be  in  the  hands  of  Bazett  and 
Company. 

But  the  contest  here  is  not  between  Bazett  and  Company  and  Mr.  Campion,  but 
it  is  between  Mr.  Campion  and  tlie  East  India  Company  ;  and  although  the  declaration 
of  lien  is  included  in  tlie  appeal,  it  does  not  appear  at  all  necessary  for  the  purpose 
of  relieving  the  Ea,st  India  Company  from  that  part  of  the  decree,  which  imposes  so 
great  a  burthen  upon  them,  to  alter  the  other  part  of  the  decree.  The  part  of  the  ' 
decree  which  affects  tiiem  is.  that  which  orders  them  to  pay  the  £2000  into  court.  If 
your  Lordships  are  of  opinion  that  the  decree  ought  to  be  altered  by  omitting  that 
portion  of  it  directing  the  East  India  Company  to  pay  £2000,  it  leaves  the  right  to 
Mr.  Campion  not  only  untouched,  as  between  him  and  Bazett  and  Company,  but  it 
leaves  standing  on  the  face  of  that  decree  a  declaration  which  would  be  fo'-nd  quite 
sufficient  to  enable  hina  to  get  that  relief  to  which  he  is  entitled. 

The  case  of  I'ulteney  v.  Warren  [6  Ves.  7:?],  which  was  urged  at  the  bar  on  behalf 
of  the  Respondent,  and  which  I  had  occasion  lately  to  consider,  together  with  [187] 
several  others,  established  only  this  i)rinci]:>le,  that  where  a  party  ajqilies  to  a  com  t. 
of  equity,  and  carries  on  an  unfounded  litigation,  protracted  under  circumstances 
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and  for  a  length  of  time  which  deprives  his  adversary  of  his  legal  rights,  the  court 
of  equity  considers  that  it  should  itself  supply  and  administer,  within  its  own  juris- 
diction, a  substitute  for  that  legal  right,  of  which  the  party,  so  prosecuting  an  un- 
founded claim,  has  deprived  his  adversary.  It  was  upon  that  principle  that  Lord 
Eldon  made  the  order  in  I'lilteney  v.  Warren  [6  Ves.  7;!],  because  there  a  party  had, 
by  litigation,  improperly  deprived  his  opponent  of  his  legal  remedy.  It  is  for  such 
reason  that  a  court  of  equity  will  give  a  party  interest  out  of  the  penalty  of  a  bond, 
where,  by  unfounded  litigation,  the  obligor  has  prevented  the  obligee  from  prosecuting 
his  claim  at  the  time  when  his  legal  remedy  was  available.  Upon  that  principle  it  is 
That  when  a  party,  by  unfounded  litigation,  has  prevented  an  annuitant  from  receiv- 
ing his  annuity,  the  Court  will,  in  some  cases,  give  interest  upon  the 
annuity.-  All  those  cases  *  depend  upon  the  same  principle  of  equity; 
a  principle  which  cannot  properly  be  applied  to  a  case  of  a  totally  different 
nature,  and  one  in  which  the  circumstances  do  not  seem  to  me  to  justify  that  which  has 
been  done  in  this  case,  namely,  that  an  adverse  order  should  be  pronounced  after  the 
suit  has  been  for  many  years  considered  an  interpleading  suit,  upon  the  application 
of  one  of  the  Defendants,  directing  the  Plaintiff  in  the  suit  to  pay  a  sum  of  money 
into  court,  which  never  was  a  .subject  of  interpleader,  and  as  to  which  the  Plaintiff 
in  the  interpleading  suit  never  asked  for  any  relief.  [188]  Those  cases,  therefore, 
although  they  establish  a  perfectly  good  principle  in  tliemselves,  are  no  autliority 
for  the  order  against  which  this  appeal  is  made.  I  submit,  therefore,  to  your  Lord- 
ships, that  the  order  of  this  House  should  be  so  far  to  vary  the  order  of  the  23d  of 
.Tuly,  as  to  omit  that  portion  of  it  which  directs  the  East  India  Company  to  pay  the 
money  into  court. 

Lord  Brougham  :  There  can  be  no  doubt  that  the  decree  of  the  Court  below 
must  be  so  far  varied.  It  is  possible  some  mistake  may  have  arisen  in  the  Court 
below  with  respect  to  the  order  made  by  your  Lordships'  house  in  18.34,  when  the 
decree  refusing  a  new  trial  was  reversed,  and  your  Lordships  directed 
that  a  new  trial  should  be  had  of  the  issue.  The  result  of  the  new  trial 
was  that  the  same  party  prevailed  upon  the  second  trial  as  upon  the  first,  namely, 
Mr.  Campion  ;  and  I  cannot  help  stating,  that  in  consequence  of  all  this  litigation 
in  the  Court  below  and  here,  Mr.  Campion  is  subjected  to  very  great  delay  and  to 
veiy  heavy  costs.  Considerable  difficulty  appears  to  have  occurred  in  discharging 
that  part  of  the  order  of  the  House  to  which  I  am  about  to  advert,  though  I  confess 
I  should  not  have  thought  there  was  any  thing  of  obscurity  which  could  have  given 
an  opportunity  of  construing  it  otherwise  than  in  the  mode  which  will  be  consistent 
with  your  Lordships'  present  decision.  After  directing  the  variation  of  the  decree 
below  as  regarded  the  refusing  of  the  new  trial,  your  Lordships  directed  the  new 
trial  to  be  had,  and  then  added,  "  And  it  was  further  ordered  tiiat  the  Respondent, 
John  Campion,  should  have  liberty  to  apply  to  the  Court  of  [189]  Chancery  for 
payment  into  court  of  the  said  sum  of  £2000,  or  any  part  thereof,  in  case  the 
said  Appellants  in  such  appeal  should  delay  proceeding  to  such  new  trial."  It  is 
(luite  clear  that  tliis  could  not  mean  to  affect  the  East  India  Company,  which  was 
no  party  to  the  appeal  before  this  House.  It  appears  to  be  clear,  from  the  very 
words  of  the  order,  that  the  party  against  whom  the  application  of  it  was  intended 
to  be  directed,  and  was  by  the  terms  of  the  order  directed,  was  not  the  East  India 
Company,  but  Campbell,  Bazett,  and  Company.  The  liberty  was  for  application 
to  be  made,  in  case  the  said  Appellants  in  the  appeal  should  delay  proceeding  to 
such  new  trial.  Now  who  were  the  Appellants?  Campbell,  Bazett,  and  Company; 
.  and  this  plainly  indicates,  therefore,  the  purpose  of  the  order,  to  prevent  any 
unnecessary  delay  in  bringing  on  that  issue  to  a  trial.  The  parties  appellant, 
Campbell,  Bazett,  and  Company,  having  resisted  the  new  trial,  it  was  apprehended 
might  be  slow  in  bringing  it  on,  and  that  Mr.  Campion  might  thereby  be  exposed 
to  still  further  hardship  in  obtaining  his  rights:  therefore  it  is  said  he  shall  be 
at  liberty  to  apply-to  the  Court  for  a  payment  into  court.  The  purpose  was  to  insure 
expedition,  if  the  Appellants  should  be  found  dilatory  in  bringing  forward  the  trial, 
which  the  reversal  of  the  order  of  the  Court  below  had  directed.  With  respect  to  the 
costs  of  this  appeal,  Mr.  Campion  cannot,  of  course,  have  them  from  the  East  India 
Company.     The  East  India  Company  have  been  put  to  an  expence  to  which  they 

*  See  the  note  at  the  end  of  the  case.     [11  Bli.  N.  S.  190.] 
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ought  not  to  have  been  subjected,  in  coming  here  to  Imvo  the  order  altered  in  their 
favour,  but  he  is  subject  to  the  costs.  How  then  will  your  Lordships  deal  with  these 
costs  I  [190]  The  question  is,  whether  there  are  not  tlie  means  of  giving  those  costs 
against  Campbell,  Bazett,  and  Company?  Tliey  are  not,  in  point  of  fact,  before  the 
House,  but  it  is  only  by  their  own  default  that  they  are  not  so  ;  they  might  be  here, 
but  tliey  do  not  choose  to  appear.  It  is  a  question  whether  it  is  not  ]iossible  so'  to 
frame  this  order  as  to  prevent  the  costs  of  this  ap]ieal  falling  on  Mr.  Campion,  upon 
whom  or  upon  the  East  India  Company  they  must  necessarily  fall  in  the  first  instance. 
As  to  the  Appellants  who  liave  prevailed  in  the  appeal,  it  is  quite  clear  tliey  cannot  be 
given  against  them,  and  it  is  equally  clear  that  Mr.  Campion  ought  not  to  be  subjected 
to  them. 

Judgment  reversed. 

See  Anon.  2  Ca.  in  Chancery,  217. ;  I'ulteney  v.  Wa/ven,  6  Ves.  7.'3.  ;  Unryan  v. 
Morgan  and  Jones,  2  Dick.  643.;  Grant  v.  Grant,  ']  Sim.  340.,  see  p.  364.;  3  Russ. 
598.,  see  p.  607.  et  seq.;  Duval  v.  Terrey,  Shower's  Pari.  Cases,  p.  15.  ;  O'Donel  v. 
Browne,  1  Ba.  and  Be.  262. 


[191]  ENGLAND. 

(Court  of  Chancery.) 

ANN    UOB.TlUER,^Appellant ;    PETER    TREZEVANT    and    ELIZABETH    WIL- 
LOUGHBY  his  Wife  and  Others, — Respondents. 

[Mews'  Dig.  vii.  570;  S.  C.  4  CI.  and  F.  657.] 

In  a  suit  for  an  account  of  the  O'Utstanding  estate  of  an  intestate,  and  upon  a 
decree  of  reference  to  the  Master,  to  inquire  what  part  of  the  estate  was  out- 
standing, and  a  charge  carried  in  by  tlie  Plaintiffs,  it  was  found  by  the  report 
that  there  was  due  from  G.  M.  £20,000,  lent  by  the  intestate  in  April,  1826, 
£18,000,  with  interest,  under  a  contract  for  purchase  of  part  of  the  real 
estate  of  the  intestate,  £47  for  furniture,  and  £37  for  rent  received  on  account 
of  the  intestate.  A  further  charge  was  carried  in  against  G.  M.  of  £6000 
and  £4000,  the  amount  of  two  drafts  drawn  by  G.  M.  upon  the  bankers  of 
the  intestate,  £4504  6s.  lid.,  the  price  of  some  wool,  £1750,  the  price  of  some 
sheep,  £266  by  a  check,  and  £664  1  Is.  9d.  in  cash,  received  by  G.  M.,  for  rent 
due  toi  the  intestate,  £1000,  value  of  furniture,  the  value  of  a  marblei  statute, 
and  certain  timber.  With  respect  to  part  of  these  sums  and  articles,  they 
were  claimed  by  G.  M.,  as  gifts  from  the  intestate,  under  the  following  cir- 
cumstances : 

In  1821,  F.,  the  intestate,  gave  the  following  authority  to  his  bankers:  "To 
Messrs.  Barnett,  Hoare,  and  Co.,  London,  2d  October,  1821.  Gentlemen,  I  re- 
quest you  will  please  to  advance  to  G.  M.  such  sums  of  money  as  you  may  think 
prudent,  with  the  opinion  of  Mr.  1).  C,  for  the  purpose  of  assisting  him  to 
pay  in  ready  money  the  wool  with  which  he  manufactures  his  cloth.  (Signed) 
J.  F."  In  pursuance  of  this  authority,  G.  M.  drew  on  the  bankers  for  tlie 
before  mentioned  sums  of  £6000  and  £4000.  In  October,  1822,  J.  F.  de^ 
livered  to  his  bankers  the  following  order:  "  Messrs.  B.  and  Co.  Please  to 
honour  such  cheques  as  Mr.  (i.  M.  may  draw  for  my  use."  In  pursuance  of 
this  order  G.  M.  drew  on  the  bankers  cheques,  which  were  duly  ho-[192]- 
noured,  to  the  amount  of  £20,000.  In  January,  1826,  G.  M.  purchased  from 
the  intestate  part  of  his  estate,  at  the  price  of  £19,700,  of  which  £675  was 
paid  by  way  of  interest  upon  the  purchase  money,  to  the  administrator  of 
the  intestate.  W^hat  remained  due  was  matter  of  dispute,  as  to  the  a.mount, 
but  it  was  admitted  by  G.  M.  that  £18,000  was  due.  In  April,  1826,  the 
intestate  advanced  to  G.  M.,  by  way  of  loan,  the  sum  of  £20,000  through  the 
medium  of  the  mercantile  house  in  which  the  intestiite  wa.s  a  co-partner,  (i.  M. 
was  also  supplied  with  wool  to  the  amount  of  £7000  by  a  tenant,  and  under 
the  authority  of  the  intestate,  to  whom  the  tenant  was  indebted  to  the  same 
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amount  for  rent.  G.  M.  was  also  supplied  by  the  partners  of  tlie  intestate, 
and  debited  in  their  partnership  accounts,  witk  indigo  to  the  amount  of 
iC2.'573  I'is.  3d.  ;  and  he  was  also  charged  in  tlie  proceedings  before  the  Ma.steT 
upon  the  reference,  with  the  possession  of  various  articles  of  furniture  to 
the  value  and  amount  of  £18,865  lis.  As  to  the  sum  of  £18,000,  part  of  the 
sum  of  £19,700,  .it  was  admitted  by  G.  M.  that  it  was  due  from  him  to  the 
estate  of  the  intestate;  and  upon  a  question  made  as  tO'  the  validity  of  an 
alleged  will  of  tJie  intestate,  a  declaration  was  made  by  G.  M.  in  an  affida.vit, 
that  one  of  the  sums  of  £20,000  advanced  to  him  by  the  intestate  was  a  loan 
and  not  a  gift,  but  this  "declaration  he  retracted,  as  obtained  from  him  by 
stratagem.  As  to>  all  the  sums  and  articles  of  property  forming  the  subject  of 
charge,  except  as  before  stated,  G.  M.,  by  his  examination  and  answer  put  in 
to  interrogatories,  claimed  them  as  gifts  tO'  him  from  the  intestate;  and,  in 
support  of  this  claim,  produced  three  letters  or  documents  purporting  to  be 
signed  by,  but  the  body  of  the  documents  not  being  in  the  handwriting  of  the 
intestate,  his  uncle,  in  the  following  words  and  figures:  "Church  House, 
April  30th,  1826.  Dear  George,  To  relieve  your  anxiety  about  matters  con- 
cerning money,  I  tell  j'ou  that  all  sums  of  money  you  have  ever  received  from 
me  are  gifts,  and  not  loans.  This  I  think  ought  to  satisfy  your  lady,  and  con- 
vince her  that  I  am  doing  a  great  deal  for  the  benefit  of  your  family,  as  I 
have  always  told  her.  (Signed)  J.  F."  As  to  the  transaction  respecting 
the  wool,  and  sheep,  and  indigo,  G.  M.  produced  a  letter,  which  as  he  alleged 
was  signed  and  delivered  to  him  on  the  20th  of  Decemter,  1825,  as  follows: 
"  Fonthill  Abbey,  September  20th,  1825.  Dear  George,  I  agree  to  give  you 
all  the  Merino  wool  and  sheep  which  B.  has  given  for  payment  of  his  rent,  to 
be  manufactured  at  the  mill  for  your  use  and  benefit ;  likewise  [193]  indigo, 
for  which  I  will  give  you  an  order  upon  the  house  in  Broad-street ;  and  on 
my  arrival  in  town,  I  will  make  arrangements  to  give  you  a  sufficient  capital 
to  carry  on  the  mill  to-  its  extent,  and  it  is  my  wish  that  the  machinery  should 
be  upon  the  latest  improvements.  (Signed)  J.  F."  As  to  the  plate,  furni- 
ture, and  fixtures,  G.  M.  jiroduced  a  letter,  which  as  he  alleged  was  signed  and 
delivered  to  him  on  the  5th  of  December,  1825,  as  follows:  "  Dear  Sir,  The 
plate,  furniture,  and  fixtures,  or  an^'  of  the  materials,  or  glass  you  may  require 
from  the  Abbey,  to  complete  your  new  house,  or  any  description  of  timber  on 
the  Fonthill  estate,  you  are  tO'  take  aw.ay  before  the  remainder  of  the  property 
is  valued.  (Signed)  J.  F." 
Held,  under  these  circumstances  and  upon  this  evidence,  that  the  advances  of 
money  were  loans  and  not  gifts;  but  upon  some  of  the  questions  the  Master 
was  directed  to  make  further  inquiries. 

On  the  10th  of  February,  1829,  the  Respondents  Peter  Trezevant  and  Elizabeth 
Willoughby  his  wife,together  with  tlie  Respondent  Charles  Roljert  Simpson, and  Henry 
Artliur  Broughton  (who  is  since  deceased),  the  then  trustees  of  tlie  property  to  which 
the  Respondent  Peter  Trezevant  and  Elizabeth  Willoughby  his  wafe  were  entitled,  in 
respect  of  the  Respondent  Elizabeth  Willoughby  Trezevant  being  one  of  the  next 
of  kin  of  Mr.  Farquhar,  filed  their  bill  in  the  high  Court  of  Chancery,  against  the 
Respondent.  John  Farquhar  Eraser,  and  James  Mortimer,  George  Mortimer, 
the  Respondents  Sir  William  Templer  Pole  and  Dame  Charlotte  his  wife,  James  Lums- 
den  and  Maiy  his  wife,  and  William  Aitken  and  Charlotte  his  wife,  thereby, 
amongst  other  things,  stating  that  John  Farquhar  was,  at  the  time  of 
his  decease,  seised  to  him  and  his  heirs  of  very  considerable  freehold  and  copyhold 
estates,  which  he  had  contracted  to  sell,  and  that  he  was  possessed  [194]  of  very  con- 
siderable personal  estate,  and  that  he  died  on  the  6th  of  July,  1826,  intestate,  leaving 
the  Respondent  Elizabeth  Willoughby  Trezevant  his  heir  at  law  and  customary  heir, 
and  also  leaving  the  Respondent  Elizabeth  Willoughby  Treeevant,  together  with  the 
Respondent  James  Mortimer,  and  the  said  George  Mortimer,  the  Respondent  Mary 
the  wife  of  the  Respondent  James  Lumsden,  the  Respondent  Charlotte  the  wife  of 
the  Respondent  William  Aitken,  the  Respondents  John  Farqu,ha:r  Fraser,  and 
Charlotte  the  wife  of  the  Respondent  Sir  William  Templer  Pule,  bart.,  his  (the  in- 
testate's) only  next  of  kin  him  surviving.     And  also  statinar  a  settlement,  whereby  the 
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Respondent  Charles  Robert  .Simpson,  and  tlie  said  Heury  Arthur  Uroujjriitun,  were 
appointed  trustees  for  the  Respondents  Peter  Trezevant  and  Elizabeth  Willoufrhby  his 
wife,  and  tlieir  children,  of  one  seventh  share  of  the  personal  estate  and  etfetts  of  the 
said  John  Farquhar,  and  of  the  monies  to  arise  from  the  sale  of  his  freehold  and 
copyhold  estates  :  and  also  stating,  that  on  the  15th  of  December,  lf<-J6,  tlie  Respondent 
Jolm  Farquhar  Fraser  obtained  lettei-s  of  administration  of  the  said  intestate's 
personal  estate,  and  that  he  had  jmssessed  himself  of  the  personal  estate  of  the  said 
intestate;  and  thereby  praying  that  an  account  might  be  taken  of  the  personal 
estate  and  eft'ec-ts  of  the  said  intestate  possessed  by  or  come  to  the  ha.nds  of  the  Re- 
spondent John  Farquhar  Fraser,  and  that  an  account  might  also  be  taken  of  the  debts 
and  funeral  expenses  of  the  said  intestate;  and  tliat  his  said  personal  estate  might 
be  applied  in  a  due  course  of  administration,  and  that  the  clear  residue  thereof 
might  l>e  ascertained,  and  [195]  that  one  seventh  part  or  share  of  the  clear  residue 
tliereof  might  Ije  jiaid  by  the  said  Respondent  John  Fanpihar  Frazer,  to  the  Re- 
spondent Cliarles  Robert  Simpson,  and  the  said  Henry  Arthur  Broughton,  as  such 
trustees  as  aforesaid,  upon  the  trusts  of  the  said  indenture. 

The  several  Defendants  to  the  bill  put  in  their  answers  thereto. 

Part  '2.  of  schedule  A.,  to  the  answer  of  the  Respondent  John  Farquhar  Fraser,  was 
entitled  as  follows,  and  contained,  amongst  others,  the  items  following,  (that  is  to 
say)  "  Containing  an  account  of  all  such  parts  of  the  personal  estate  and  effects 
of  tlie  intestate  as  are  still  remaining  outstanding  or  undisposed  of." 

Amount  due  from  the  Defendant,  George  Mortimer,  one  of  the  ne.xt  of  kin,  for 
money  lent  to  him  by  the  deceased,  in  October,  18:^1  £10.000 

Ditto,  from  ditto",  ditto,  April,  1826  £-20,000 

Against  which  this  Defendant  has  retained  the  sum  of  £21,.'!37  15s.  5d.,  the 
amount  of  what  was  distributed  in  stock  amongst  the  other  ne.xt  of  kin,  in  the 
month  of  - 

The  value  of  a  quantity  of  indigo  delivered  to  the  said  (jeorge  Mortimer,  by 
Messrs.  Bazett,  Farquhar,  aTid  Conipanv,  and  charged  to  tlie  account  of  the  in- 
testate -  -  ■  -  -  £2373  13s.  5d. 

The  value  of  a  quantity  of  wool,  delivered  to  the  said  George  Mortimer,  by  Jolm 
Benett,  esq.,  to  be  accounted  for  by  the  said  Georjre  Mortimer  to  the  intestate 

The  value  of  a  quantity  of  linen,  china,  and  curiosities,  and  certain  articles  of 
furniture,  belonging  to'  the  intestate,  in  the  possession  of  the  said  George  Mortimer 

[196]  A  marble  statue  of  the  late  Mr.  Jieckford,  in  the  possession  of  the  said 
George  Mortimer  _..--- 

The  value  of  a  small  quantity  of  furniture,  taken  at  a  valuation  by  tlie  said 
George   Mortimer        -  ...._- 

The  cause  was  heard  before  the  Master  of  the  Rolls,  on  the  30th  of  March,  1830, 
when  he  decreed  an  account  of  the  personal  estate  of  John  Farquhar,  the  intestate, 
come  to  the  hands  of  the  Respondent  John  Farquhar  Fraser,  tlie  administrator: 
And  an  account  of  the  intestate's  debts  and  funeral  expenses,  and  interest  on  such  of 
his  debts  as  carried  interest,  with  the  usual  directions  in  such  cases  for  ascertaining 
such  debts  ;  and  the  decree  also  directed  tliat  the  Master  should  taie  an  account  of 
the  personal  estate  and  effects  of  the  intestate  then  outstanding:  And  that  he  should 
inquire  whether  it  would  be  for  the  interest  of  the  parties  beneficially  intere.sted, 
that  any  proceedings  should  be  commenced  for  the  purpose  of  getting  in  the  property 
outstanding,  and  whether  any  of  the  contracts  of  the  intestate,  for  sale  of  his  real 
estates,  were  then  subsisting  and  capable  of  being,  or  ought  to  be  carried  into  effect; 
and  also  whether  it  would  be  expedient  that  any  of  the  leasehold  property  of  the 
intestate,  not  contracted  to  be  sold,  or  the  contracts  for  wliicli  were  not  then  sub- 
sisting, or  not  capable  of  l>eing  or  ought  not  to  be  carried  into  effect,  should  be  sold 
and  disposed  of:  And  it  was  ordered  tliat  the  personal  estate,  of  the  intestate  should 
be  applied  in  the  first  place  in  pa_\niieht  of  his  debts  and  funeral  expenses:  And  it 
was  ordered  that  the  Master  should  enquire  who  was  or  were  tlie  next  of  kin  of  the 
intestate  living  at  his  death,  and  if  any  or  either  of  them  were  since  dead,  and  if 
dead,  when  they  died,  and  who  was  or  [197]  were  their  pereonal  representative  or 
i-epresentative*  ;  and  the  decree  contained  the  usual  directions  for  the  better  taking 
the  said  accounts  and  discovery  of  the  matters  aforesaid. 

Various  orders  were  subsequently  made  in  the  cause,  with  respect  to  the  real  and 
leasehold  e,state8  of  t,he  intestate,  and  relating  to  the  sale  thereof. 
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On  the  '21st  of  December,  1830,  the  Respondent  Peter  Trezevant  and  Elizabeth 
Willoughby  liis  wife,  and  their  trustees,  carried  in  before  the  Master  a.  state  of  facts 
and  charge,  to  the  following  effect: 

That  for  several  years  previous  to  the  decease  of  tlie  intestate,  the  Defendant 
George  Mortimer  carried  on  the  business  of  a  wool-broker,  merchant,  and  clothier, 
in  London,  and  having  represented  to  the  intestate  that  he  should  derive  much 
greater  benefit  than  he  then,  derived  from  his  business,  if  he  was  enabled  to  pay 
ready  money  for  his  purchases,  which  he  was  then  unable  to  do  for  want  of  the 
requisite  capital,  the  Defendant  prevailed  on  the  intestate  to  give  him  an  authority 
addressed  to  his  (the  intestate's)  bankers,  for  tlie  advance  of  such  sums  of  money  as 
he  would  require  for  the  purpose  aforesaid,  out  of  his  (the  intestate's)  monies  from 
time  to  time  in  their  hands,  which  was  in  the  words  and  figures  following,  (that  is  to 
say)  "  To  Messrs.  Barnetts,  Hoare,  and  Co..  London,  2d  of  October,  1821.  Gentn., 
I  request  you  will  please  to  advance  Mr.  George  Mortimer  such  sums  of  money  as  you 
may  think  prudent,  witli  the  opinion  of  Mr.  David  Colvin,  for  the  purpose  of  assist- 
ing him  to  pay  in  ready  money  the  wool  with  which  he  manufactures  his  cloth.  I 
am,  Gentn.,  your  most  obedient  servant,  John  Farquhar."  And  at  [198]  the  same 
time  the  Defendant  ofl'ered  and  undertook  to  pay  the  intestate  £5  per  cent,  per  annum 
upon  each  of  such  advances  from  the  time  they  should  be  respectively  advanced. 
That  in  pursuance  of  the  said  authority,  the  Defendant  in  the  lifetime  of  the  intestate 
drew  various  drafts  on  the  said  bankers,  for  various  large  sums  of  money,  and 
amongst  the  rest  of  the  said  drafts  he  drew  one  on  the  15th  of  OctO'ber,  1821,  for 
£6000,  and  another  on  the  9tli  of  November,  1821,  for  £4000.  That  none  of  the 
said  drafts  were  ever  repaid  tO'  the  intestate  in  his  lifetime,  or  tO'  the  administrator 
since  his  decease,  but  the  same  and  all  interest,  according  tO'  the  undertaking  of 
the  Defendant,  remained  then  due  from  the  Defendant  to  tlie  estate  of  the  intestate. 

That  in  October,  1822,  the  intestate  contracted  with  William  Beckford,  of  Font 
hill  Abbey,  esquire,  for  the  purchase  of  certain  large  real  estates  at  Fonthill,  and 
other  parislies,  and  places  adjoining,  together  with  a,  great  quantity  of  household 
furniture,  plate,  china,  books,  pictures,  curiosities,  and  other  valuable  personal 
property  and  effects,  in  Fonthill  Abbey  aforesaid,  and  was  soon  after  his  said  pur- 
chase induced  by  the  persuasions  of  the  said  Defendant,  to  build  a  factory  on  part 
of  the  said  estate  at  his  (the  intestates)  expense,  but  under  the  superintendence  and 
direction  and  for  the  use  of  the  Defendant,  tlie  said  Defendant  undertaking  tO'  pay 
the  said  intestate  interest  at  the  rate  of  £5  per  cent,  per  annum  upon  such  sums  as 
should  be  advanced ;  and  in  order  therefore  to  provide  for  the  expenses  of  the  said 
building,  the  said  intestate  wrote  and  delivered  to-  his  said  bankers  the  following 
order :  "  Messrs.  Barnetts,  Hoare,  and  Co.  Gentn.,  please  to  honour  [199]  such 
cheques  as  Mr.  George  Mortimer  may  draw  for  my  use.  I  am,  gentn.,  your  most 
obedt.  servt.  J.  Farquhar.  Fonthill,  the  28tli  of  August,  1824."  That  in  pursuance 
of  the  last-mentioned  order,  the  Defendant  in  the  lifetime  of  the  intestate,  drew  a 
great  many  cheques  on  the  Ijankers,  exceeding  altogether  in  amount  the  sum  of 
£20,000,  all  of  which  were  duly  lionoured  by  the  said  bankers  out  of  the  monies  of 
the  said  intestate  then  in  tlieir  hands. 

That  the  said  intestate  entered  into  an  agreement  bearing  date  the  2d  of  January, 
1826,  whereby  he  agreed  to  sell  to  the  said  Defendant  certain  large  freehold,  copy- 
hold, and  leasehold  estates,  in  the  parishes  of  FonthiU  Bishop.  Fonthill  GifFord, 
Tisbury  and  Chilmark,  in  the  said  county  of  Wilts,  (part  of  the  estates  purchased 
by  the  intestate  of  Mr.  Beckford)  and  including  the  factory  hereinbefore  mentioned, 
with  the  timber  and  otlier  trees,  on  the  freehold  and  copyhold  parts  thereof,  at  tlie 
price  of  £19,700,  and  which  estates,  or  the  greater  part  thereof,  the  said  Defendant 
had  recently  contracted  to  sell  for  £40,000  or  some  larger  sum ;  and  although  it  is 
expressed  in  tlie  said  agreement  that  the  intestate  in  consideration  of  the  sum  of 
£1700  paid  to  him  by  the  Defendant  on  the  5th  of  December  then  last  past,  in 
part  payment  of  the  said  purchase-money,  and  of  the  remainder  being  secured  on 
tlie  said  estate  by  way  of  mortgage,  as  thereinafter  also  mentioned,  yet  the  said  Plain- 
tiffs charge  that  in  fact  the  sum  of  £1700  was  never  paid  by  the  Defendant  to-  the 
intestate,  and  that  the  intestate  never  gave  to  the  Defendant  any  receipt  or  acknow- 
ledgment for  the  same,  other  than  wliat  is  expressed  in  the  said  agreementi.  whicli 
the  said  Plaintiffs  submitted  was  not  in  law  a  sufficient  [200]  proof  of  the  payment  of 
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the  said  sum  of  £1700,  and  the  said  Plaintiffs  therefore  charged,  that  the  whole  of 
the  said  £19,700  is  still  remaining  due  thereon  from  the  Defendant,  together  with 
interest  thereon  at  the  rate  of  £5  per  cent,  per  annum,  from  tlie  11th  of  October, 
1826,  according  to  the  terms  of  the  said  agreement,  except  the  sum  of  £675  paid 
to  tiie  said  administrator  by  the  said  Defendant  on  account  of  the  said. interest. 

That  the  intestate  on  the  22d  of  April,  1826,  tlirough  the  medium  of  Messrs.  Bazett, 
Colvin,  and  Company,  with  whom  lie  was  a  iiartner,  lent  the  Defendant  the  sum  of 
£20,000  at  £5  per  cent,  per  annum,  and  the  same,  with  interest  at  the  rate  aforesaid, 
was  then  due  from  the  Defendant. 

That  John  Benett,  of  P^iihouse,  in  the  county  of  Wilts,  esquire,  being  indebted 
to  the  intestate  in  £7000  for  rent  of  various  parts  of  tlie  estate  purchased  by  the 
intestate  of  William  Beckford,  esq.,  tlie  Defendant  prevailed  upon  the  intestate  to 
allow  Mr.  Benett  to  supply  him  with  wool,  for  the  purposes  of  his  factory,  to  the 
amount  of  his  said  rent,  tO'  which  the  intestate  and  Mr.  Benett  consented,  and  Mr. 
Benett  accordingly  supplied  the  Defendant  with  wool  to  a  large  amo'unt,  and  the 
Defendant  undertook  to  account  to  the  intestate  for  the  same,  and  to  pay  him  the 
value  thereof,  with  interest  at  £5  per  cent,  per  annum. 

That  the  intestate  and  his  partners  being  in  the  year  1825  possessed  of  a  large 
quantity  of  indigo,  the  Defendant  in  the  month  of  November  in  the  same  year, 
induced  the  intestate  to  prevail  on  his  said  partners  to*  consent  to-  the  same  being 
delivered  to  him  the  Defendant,  to  be  used  in  his  said  factory,  the  said  Defendant 
undertaking  at  the  same  time  [201]  to  pay  the  intestate  the  value  thereof,  with 
interest  at  £5  per  cent,  per  annum,  and  the  said  Defendant  accordingly  received 
a  large  quantity  of  the  said  indigo  from  the  intestate  and  his  partners,  for  which  his 
partners  have  debited  the  intestate  in  the  partnership  accounts  with  the  sum  of 
£2.373  13s.  5d.,  and  which  the  Plaintiffs  presume  was  in  fact  the  true  and  just  value 
thereof,  but  the  said  Defendant  never  paid  the  sum  of  £2373  13s.  5d.,  or  any  part 
thereof,  to  the  intestate  or  to  the  said  administrator  since  his  decease. 

That  the  Defendant  in  the  lifetime  of  the  intestate  and  also  since  his  decease, 
without  the  consent  of  the  intestate  or  the  administrator  since  his  decease,  received 
various  sums  of  money  from  the  tena.nts  of  the  intestate  of  his  estates  in  Wiltshire 
and  in  Middlese.x,  but  hath  never  come  to  any  account  for  tlie  same  or  paid  any  part 
thereof,  eitlier  to  the  intestate  or  to  the  administrator  since  his  decease,  and  tliere 
was  then  a  large  sum  of  money  due  from  the  Defendant  in  respect  of  the  same. 

That  soon  after  the  intestate  purchased  the  estates,  and  the  household  furniture, 
plate,  china,  books,  pictures,  curiosities,  and  the  other  valuable  personal  property  and 
effects  of  William  Beckford,  Mr.  Phillips,  of  Bond  Street,  auctioneer,  was  put  in 
possession  of  the  same,  aqd  was  employed  by  the  intestate  to  make  an  inventory  and 
appraisement  thereof,  with  a  view  to  a  sale,  and  accordingly  part  thereof  was  sold 
by  auction,  and  delivered  to  the  respective  purchasers,  and  wdien  Mr.  Phillips 
quitted  possession  of  the  unsold  parts  thereof,  he  left  the  same,  which,  the  Plaintiffs 
believed  amounted  in  value  to  the  sum  of  £18,865  lis.,  with  a  marble  statue  of 
Alderman  Beckford,  the  father  of  [202]  William  Beckford,  of  very  considerable  value, 
at  Fonthill  Abbey:  all  of  which  were  taken  possession  of  by  the  Defendant,  and 
appropriated  to  his  own  use. 

That  in  addition  to  the  befpre^mentioned  properties,  there  was  also  due  from  the 
Defendant,  to  the  estate  of  the  intestate,  the  sum  of  £-15,  being  the  amount  of  a 
small  quantity  of  furniture  belonging  to  the  intestate  in  Church  House,  taken  by 
the  said  Defendant  at  a  valuation. 

The  Plaintiffs  Peter  Trezevant  and  Elizabeth  Willoughby,  his  wife,  and  their 
trustees,  therefore  charged  that  tlie  Defendant  ought  to  be  examined  upion  interroga- 
tories to  be  settled  by  the  Master,  touching  the  several  matters  aforesaid  ;  and  in 
case  the  Defendant  should  refuse  to  make  a  full  disclosure  and  discovery  of  the  said 
matters,  then  (no  witnesses  having  been  examined  in  the  cause)  that  the  Plain- 
tiffs might  be  at  liberty  to  exhibit  interrogatories  for  the  examination  of  witnesses 
respecting  the  same,  as  they  should  be  advised  or  might  think  fit. 

On  the  19th  of  February,  1831,  the  Respondents  Peter  Trezevant  and  Elizabetli 
Willoughby  his  wife,  and  their  trustees,  exhibited  interrogatories  for  tlie  exaniina^ 
tion  of  George  Mortimer,  as  such  alleged  debtor  to  the  estate  of  the  intestate,  and 
on  the  3d  of  May,  1831,  George  Mortimer  put  in  his  answer  and  examination  thereto, 
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and  therebj-  in  substance  denied  the  allegations  in  the  Respondents'  state  of  facts, 
and  that  any  of  the  sums  of  money  therein  stated  to  have  been  advanced  by  the  in- 
testate to  him  were  advanced  as  loans  at  interest,  and  on  tlie  conti-ary  stated,  that 
tlie  same  were  absolute  gifts  to  him,  and  were  always  so  considered  by  the  [203] 
intestate  in  his  lifetime,  as  well  as  all  the  other  property  and  effects,  consisting  of  the 
wool  and  sheep,  the  indigo,  and  the  iiousehold  furniture  and  eftV'ts :  and  he  further 
stated,  that  tlie  intestate  had  always  treated  him  in  eveiy  respect  as  a.  parent,  and  as 
such  always  expressed  himself  most  anxious  and  desirous  to  further  his  prospects  in 
life,  and  to  provide  for  him  and  his  family:  but  George  Mortimei-  by  the  examina- 
tion admitted,  that  the  sum  of  £18.000,  the  remainder  of  the  purcliase^money  for 
part  of  the  Fonthill  estate  purchased  by  him  as  before  mentioned,  together  with 
interest  thereon,  at  £5  per  cent,  per  annum,  the  sum  of  £37  tlie  amount  of  rent 
received  by  him  on.  account  of  the  intestate,  and  tlie  sum  of  £45  for  a.  small  quantity 
of  furniture  taken  by  him  at  a  valuation,  were  then  still  due  and  owing  from  him  to 
the  estate  of  the  intestate. 

After  George  Mortimer  had  put  in  the  .above  e.xamination,  and  on  the  29th  of 
August,  1831,  the  Respondents  Peter  Trezevant  and  Elizabeth  Willoughby  his  wife, 
(as  Plaintiffs  in  the  suit.)  carried  in  before  the  Master  an  amended  state  of  facts, 
and  thereby,  after  stating  an  agreement  that  had  been  entered  into  by  George 
Mortimer  with  Mr.  Benett.  for  the  purchase  of  the  before  mentioned  wool  and 
sheep,  it  charged  more  explicitly  the  amount  then  due  from  George  Mortimer  in 
respect  of  the  said  wool  and  sheep. 

On  the  21st  of  June,  1832,  the  Respondents,  Peter  Trezevant  and  Elizabeth 
Willoughby  his  wife,  and  their  trustees,  exhibited  interrogatories  for  the  examinib- 
tion  of  witnesses  in  support  of  tlieir  amended  state  of  facts,  and  sefveral  witnesses 
were  accordingly  examined  on  tlie  part  of  the  said  Respondents. 

[204]  George  Mortimer  died  on  the  3d  of  December.  1832,  having  by  his  will 
appointed  the  Appellant  and  two  other  persons  his  executors,  of  whom  the  Appellant 
alone  proved  the  will. 

On  the  21st  of  April,  1833,  the  Respondents,  Peter  Trezevant  and  Elizabeth 
Willoughby  his  wife,  and  the  Respondent  Charles  Robert  Simpson,  together  with  the 
Respondent  Robert  Edwards  Broughton,  who  had  been,  appointed  a  trustee  in  the 
place  of  Henry  Arthur  Broughton,  filed  tlieir  bill  of  supplement  and  revivor  against 
the  Appellant,  and  against  the  Respondents  John  Farquhar  Eraser,  Sir  William 
Templer  Pole,  Baronet,  and  Dame  Charlotte  his  wife,  the  said  James  Lumsden  and 
Mary  his  wife,  William  Aitken  and  Charlotte  his  wife.  William  Aitken.  Lilas 
Aitken  and  Charlotte  Aitken.  infants,  tlie  children  of  tlie  said  William  Aitken, 
and  against  the  Respondents  William  Buokland.  William  Henry  Merle,  James 
Mortimer.  Lauchlan  Aitken,  James  MHardy,  and  James  Aitken,  (the  Respondents 
William  Buckland,  and  WiUiam  Henry  Merle,  being  tlie  trustees  of  a  settlement  made 
by  the  Respondents  Sir  William  Templer  Pole  and  Dame  Charlotte  his  wife,  of  what 
they  were  entitled  to,  in  consequence  of  the  death  of  John  Farquhar.  the  intestate,) 
and  the  Respondents  James  Mortimer,  Lauclilan  Aitken,  James  M'Hardy,  and  James 
Aitken,  being  the  trustees  of  a  settlement  made  by  the  Respondents  William  Aitken 
and  Charlotte  his  wife,  of  the  property  or  part  of  the  property  to  which  they  were  en- 
titled in  respect  of  the  Respondent  Charlotte  Aitken.  being  one  of  the  next  of  kin  of  the 
intestate:  a.nd  thereby,  amongst  otlier  things,  stating  the  first  mentioned  suit 
and  the  proceedings  had  tliere^[205]-under.  and  also  stating  that  on  the  3d  of 
December.  1832,  George  Mortimer  died,  having  made  his  will,  dated  the  2d  of  July. 
1829,  whereby  he  appointed  the  Appell.ant  and  Thomas  Todd  and  Patrick  Campbell 
executors  of  his  will,  and  that  the  said  Thomas  Todd  and  Patrick  Campbell  li.ad 
renounced  probate  of  the  said  will,  and  that  probate  thereof  had  been  granted  to  the 
Appellant,  and  also  stating,  that  Heniy  Arthur  Broughton  had  died,  and  that  the 
Respondents  Peter  Trezevant  and  Elizabeth  Willoughby  his  wife  had  appointed  the 
Respondent  Robert  Edwards  Broughton  a  trustee  in  his  stead,  and  also  stating  an 
indenture  by  wliicli  the  Respondents  WiUiam  Buckland  and  William  Henry  Merle 
were  appointed  trustees  of  the  share  of  the  fund  belonging  to  the  Respondents  Sir 
William  Templer  PoU  auvl  Dame  Charlotte  his  wife,  for  them,  and  also  stating 
another  indenture,  dated  the  15th  of  January.  1830.  whereby  the  Respondent  William 
Aitken  assigned  to  the  Respondents  Jolm  Farquhar  Eraser.  James  Mortimer.  Lau:  li- 
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Ian  Aitken,  and  Jaiues  M'Hardy,  .the  sum  of  1:25,000,  part  of  tlie  soventli  siiare  to 
which  the  Respondent  Charlotte  Aitken,  or  the  Respondent  William  Aitken,  in 
her  right,  became  entitled  in  tlie  residuary  estate  of  the  intestate,  for  the  benefit  of 
the  Respondents  Charlotte  Aitken  and  William  Aitken  and  their  issue,  and  also 
statino;  that  tlie  Respondents  William  Aitken,  Lilas  Aitken,  and  Charlotte  Aitken, 
were  their  children,  and  also  stating  another  indenture  dated  the  14th  of  February, 
1833,  by  which  tlie  Respondent  William  Aitken  appointed  tlie  Respondent  James 
Aitken  to  be  such  trustee  instead  of  the  Resjiondent  John  Farquhar  Fraser  ;  [206] 
bill  prayed,  tliat  if  necessary,  an  account  might  be  taken  of  the  personal  estate  and 
effects  of  the  late  Defendant  George  Mortimer,  possessed  by  the  Ajipellant,  and 
that  tlie  Respondents,  the  Plaintiffs  in  the  suit,  might  ha.ve  the  l)enefit  of  the  said 
suit  against,  the  new  Defendants. 

The  Appellant,  and  the  Respondents,  tlie  Defendants  to  the  suit  appeared,  and 
put  in  their  answers  to  the  1  astern  en  tioned  bill,  and  the  supplemental  cause  came  on 
to  be  heard  before  the  Master  of  the  Rolls  on  the  12tli  of  March,  1834,  when  a  decree 
was  pronounced  by  him,  by  which  it  was  ordered  that  the  decree  of  the  30th  of 
March,  1830,  should  be  prosecuted. 

Afterwards  the  Appellant  caused  witnesses  tO'  lie  examined  in  support  of  the 
case  of  the  late  Defendant  George  Mortimer  and  of  the  Appellaiit. 

The  Respondents  Peter  Trezevant  and  Elizabetli  Willoughby  his  wife,  and  their 
trustees,  appeared  before  the  Master  by  their  counsel,  and  supported  their  case, 
and  tlie  Respondent  John  Farquhar  Fraser  appeared  asi  counsel  for  himself,  and 
also  supported  before  tlie  Ma.ster  the  case  of  the  last-named  Respondents,  and  tlie 
Appellant  appeared  by  her  counsel  before  the  Master,  jind  supported  her  case,  and 
the  Respondents  Sir  William  Templer  Pole  and  Dame  Charlotte  his  wife,  and 
their  trustees,  and  the  Respondents  William  Aitken  and  Charlotte  his  wife,  and  the 
Respondents,  their  trustees  and  children,  and  the  Respondents  James  Lumsden  and 
Mary  his  wife,  did  not  take  any  part  in  the  proceedings  before  tliei  Master  upon  the 
aforesaid  inquiry. 

The  Master  made  his  report  and  a  schedule  [207]  tliereto  in  the  said  causes. 
bearing  date  the  flth.  of  February,  1835,  by  which  he  found  that  the  outstanding 
personal  estate  of  the  intestate,  then  unreceived  by  the  Respondent  Joim  Farquhar 
Fraser,  consisted  of  the  said  sum  of  £20,000,  wliicli  in  or  about  the  month  of  April, 
1826,  was  advanced  and  lent  by  the  intestate  to.  the  late  Defendant  George  Mortimer, 
through  the  mercantile  house  of  Bazett  and  Company,  and  that  the  sum  of  £18,000, 
being  the  residue  of  the  sum  of  £19,700,  the  purchase  money  agreed  to  be  paid  by 
the  late  Defendant  George  Mortimer,  for  certain  parts  of  the  real  estate  of  the  said 
intestate,  together  with  interest  tliereon,  at  £5  per  cent,  per  annum,  from  the  11th 
of  October,  1826,  and  also  the  two  several  sums  ol  £45  and  £37  ;  and  that  it  did  not 
apppar  to  him  that  it  was  necessary  at  present  tO'  take  any  proceedings  at  law  or  in 
equity,  other  than  the  proceedings  in  that  suit,  for  the  puri)ose  of  getting  in,  the  said 
sums  of  money  respectively. 

The  Res]iondents  Peter  Trezevant  and  Elizabetli  Willoiughby  his  wife,  and  their 
trustees,  and  the  Respondent  John  Farquhar  Fraser,  took  exceptions  to  the  report, 
in  regard  to  that  jiart  of  the  decree  made  on  the  hearing  of  the  original  cause,  whereby 
it  was  directed  that  the  Master  should  take  a.n  account  of  the  personal  estate  and 
effects  of  the  intestate,  tlien  outstanding  and  unreceived  by  the  Respondent  John 
Farquhaa-  Fraser  ;  by  the  first  of  the  exceptions  they  insisted  that  the  Master  ouglit 
to  have  certified  that  the  sum  of  £10,000  was  due  from  George  Mortimer,  by  the 
second  of  the  exceptions  they  insisted  that  tlie  sum  of  £6254  6s.  lid.  was  due  from 
the  estate  of  the  Defendant  George  Mortimer,  by  tlie  tliird  of  the  [208]  exceptions 
they  insisted  that  the  outstanding  personal  estate  oi  the  intestate  unreceived  con- 
sisted of  a  further  sum  of  £266  Is.  4d..  received  by  George  Mortimer,  as  agent  of  the 
intestate:  by  the  fourth  of  the  exceptions,  they  insisted  that  the  outstanding  j.iersonal 
estate  of  the  intestate  consisted  of  the  further  sum  of  £664  lis.  9d.  paid  by  John 
Renett  to  George  Mortimer,  as  agent  to  the  intestate:  by  the  fifth  of  the  exceptions 
they  insisted,  that  George  Mortimer  became  accountable  for  the  sum  of  £2375  1 3s.  5d. : 
by  tlie  tixtli  of  the  exceptions  tliey  insisted,  that  the  o.utstanding  personal  estate  of 
the  intestate  consisted  of  the  further  sum  of  £1000.  the  value  of  certain  furniture 
and  effects,  the  property  of  the  intestate,  which  in  or  about  tlie  month  of  December, 
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1825,  were  taken  possession  of  by  the  late  Defendant  George  Mortimer,  and  ap- 
propriated to  his  own  use:  by  the  seventli  of  the  exceptions,  they  insisted,  that  the 
outstanding  personal  estate  of  the  intestate  further  consisted  of  the  value  of  seven- 
teen oak  trees,  which  as  appeared  were  growing  upon  part  of  the  Fonthill  estate,  the 
propei'ty  of  the  intestate,  and  were  cut  and  carried  away  by  George  Mortimer.  The 
first  and  second  of  the  exceptions  of  the  Respondent  John  Farquhar  Eraser  corres- 
ponded with  the  Respondents  the  Plaintiff's  first  exception  :  the  third  ivnd  fourth  of 
the  exceptions  coiTesponded  with  the  Respondents  the  Plaintiff's  second  exception  : 
tlie  fifth  of  the  exceptions  corresponded  with  the  third  and  fourth  of  tlie  Respondents 
the  Plaintiff's  exceptions:  the  sixth  of  the  exceptions  corresponded  with  the  fifth  of 
the  Respondents  tlie  Plaintitt"s  exceptions,  and  tlie  seventh  of  tlie  exceptions  corres- 
ponded with  the  sixth  of  [209]  the  Respondents  the  Plaintiff's  exceptions,  except  as 
to  the  sum  charged,  the  Respondent  John  Farquhar  Fraser,  in  his  seventh  exception, 
having  insisted  that  George  Mortimer's  estate  should  be  charged  with  the  sum  of 
£1500  instead  of  £1000:  by  the  eighth  of  the  exceptions  of  the  Respondent  John 
Farquhar  Fraser,  he  insisted,  that  the  outstanding  personal  estate  of  the  intestate 
consisted  of  a.  further  sum  of  money  and  interest  due  from  the  estate  of  George 
Mortimer,  in  respect  of  the  value  of  a  marble  statue  of  the  late  Alderman  Beckford ; 
and  tlie  ninth  of  his  exceptions  corresponded  with  the  seventli  of  the  Respondents  the 
Plaintiff's  exceptions. 

On  the  11th  of  January,  1836,  upon  argument  of  the  exceptions  before  the  Master 
of  the  Rolls,  his  Honour  held  *  the  first,  second,  fifth,  and  sixth  [210]  exceptions  taken 
by  the  Respondents  the  Plaintiff's  to  the  report,  and  the  first,  second,  third,  fourth. 


*  The  judgment  (11th  Jan.  1836)  of  the  Master  of  the  Rolls,  w-hich  embodies  and 
analyses  the  material  parts  of  the  evidence  produced  before  the  Master,  is  as  follows  : 

Tlie  Master  of  the  Rolls :  This  case  comes  before  me  on  several  exceptions  to  the 
Master's  report,  taken  by  different  parties :  and  I  sliall  take  them  in  the  order  in 
which  they  have  been  classed,  and  address  myself,  first,  to  the  exception  which  raised 
the  question  as  to  tlie  £10,000,  which  consists  of  two  sums  of  £6000  and  £1000. 
Tliese  are.  sums,  which  the  party  who  opposes  these  exceptions,  Mr.  Mortimer,  or  those 
who  now  represent  him,  state  to  have  been  gifts  from  the  intesta.te,  Mr.  Farquhar, 
to  him;  and  this  claim  first  rests  on  tlie  authority  of  an  order  addressed  by  Mr. 
Farquhar  to.  Messrs.  Barnett,  Hoa.re,  and  Company,  the  bankers  of  tlie  intestate.  The 
question  is,  whetlier  the  proposition  contended  for  by  Mr.  Mortimer  can  be  sup- 
ported, namely,  whetlier  that  evidence  of  gift  is  tO'  be  found  in  the  document.  The 
authority  is  in  these  words :  "  I  request  you  will  be  pleased  to  advance  Mr.  George 
Mortimer  such  sums  of  money  as  you  may  think  prudent,  witli  the  opinion  of  Mr. 
David  Colvin,  for  the  purpose  of  assisting  him  to  pay  in  ready  money  for  the  .wool 
with  which  he  manufactures  his  clotli."  Now  the  contents  of  that  document  entirely 
negative  the  idea  of  gift  at  that  time :  whetlier  the  advance  of  money  thereby  directed 
was  afterwards  converted  into  gift  is  another  question,  which  is  hereafter  to  be 
considered  ;  but  as  to-  the  question  arising  ont  of  this  document,  wbetlier  this  was 
originally  a  gift  or  loan,  it  is  to  be  observed,  there  is  no.  limit  in  amount  to.  the  licence 
of  borrowing.  As  a  gift,  it  amounts  to  the  whole  fortune  of  tlie  giver  ;  but  he  refers 
it  entirely  (supposing  it  to^  be  a,  gift)  to  tlie  discretion  of  Mr.  Da.vid  Colvin.  to-  what 
extent  the  gift  sliO'uld  go.  If  he  meant  loan,  it  is  very  natural  to  suppose,  that 
having  plenty  of  money,  it  is  very  natural  to  suppose  that  he  should  wish  to  restrain 
the  advances  to.  what  tlie  situation  and  circumstances  of  the  party  borrowing  might 
render  expedient ;  and  therefore  he  referred  it  tO'  an  individual  in  wliose  discretion 
he  could  trust,  as  to-  how  far  it  would  be  safe  to.  make  the  advances.  It  is  hardly 
possible  to  co.ntend  on  this  document  that  this  is  evidence  of  gift,  and  not  evidence  of 
loan.  Then  it  is  said,  that  at  a  subsequent  period,  other  documents  from  the  in- 
testate confirmed  George  Mortimer's  representation  of  this  being  a  gift ;  and  particu- 
la.rly,  the  question  having  arisen  between  George  Mortimer  and  James  Mortimer, 
his  brother,  with  whom  he  had  been  in  partneiTjliip,  in  order  to  settle  the  partner- 
ship accounts,  it  was  referred  to  arbitration,  to  ascertain  whether  the  sums  drawn 
by  George  Mortimer  under  this  authority  were  to  be  carried  to  the  account  of  the 
tw^o,  or  whether  they  were  to.  be  carried  to.  the  account  of  the  individual  who  claimed 
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[211]  sixth,  and  seventh  exceptions  tnkon  by  tlie  Respondent  Jolm  Faninhar  Kraser 
to  tlie  report,  to  be  [212]  jiood  and  sufficient,  except  so  far  as  tiie  iirst  and  second 
exceptions  of  the  Resiiondent  John  Far(iu-[213]-har  Frastr  sou^'ht  to  charge  interest 
on  the  ^nis  tlierein  mentioned,  and  except  so  far  as  the  seventh  [214]  exception  of  the 
Respondent  Jolin  Farquhar  Fraser  stated  the  value  of  the  household  furniture,  plate, 

them  as  a  gift;  and  that  on  tliat  occasion  Mr.  Farquhar  wrote  a  letter,  which  is  in 
these  terms:  "The  money  advanced  by  me  to  Mr.  George  Mortimer,  was  entirely 
for  tlie  benefit  of  his  own  family,  as  far  as  regards  the  profits  in  trade."  Now  the 
question  tlien  being,  not  whether  it  was  a  loan  or  gift,  but  whetlier,  as  between  the 
two  brotliers,  tlie  money  was  to  lie  considered  as  the  money  of  George,  or  the  money 
of  the  two,  Mr.  Farquhar  says,  I  advanced  it  entirely  for  the  benefit  of  George; 
leaving  it  just  as  it  was  before,  whether,  as  between  Mr.  Farquhar  and  Mr.  George 
Mortimer,  it  was  a  gift  or  loan  ;  for  on  that  occasion  the  only  question  was,  whether, 
as  between  tlie  partners,  it  was  to  be  considered  as  partnership  stock,  or  as  property 
belonging  tO'  one  individual  partner.  Now  it  is  not  at  all  necessary  toi  superadd 
observations  upon  the  obvious  results  of  this  document.  The  most  extraordinary 
feature  in  the  case,  if  this  was  an  unlimited  gift  out  of  Mr.  Farquhar's  pro'perty, 
which  was  known  to  be  so  very  extensive,  is,  that  Mr.  George  Mortimer  should  have 
confined  himself  to  only  £10,000.  It  is,  however,  stttted,  that  although  there  is  no 
limit  whatever  in  the  order,  it  was  limited  by  other  means  to  £20,000,  yet  he  takes 
only  £10,000.  It  is  natural  that  a  person  borrowing  money  should  limit  himself  to 
the  sum  which  was  required  by  his  necessities ;  but  upon,  the  proposition  that  it  was 
a  gift,  it  is'rather  extraordinary  that  he  should  confine  himself  only  to  take  £10,000. 

The  question,  as  far  as  I  have  considered  it,  is  upon  the  construction  of  docu- 
ments about  which  there  is  no  dispute ;  but  tlie  Defendants  tlien  produce  some  parol 
testimony; — there  is  the  evidence  of  Mr.  Hart  Davis,  and  they  rely  on  thei  conversa- 
tion which  Mr.  Hart  Davis  states  tliat  he  had  with  Mr.  Farquhar,  as  affording 
evidence  of  the  advance  being  a  gift.  The  witness  states  a  conversation,  in  which 
(speaking  of  tlie  advance  made  by  Mr.  Farcjuhar  to  Mr.  George  Mortimer)  Mr.  Hart 
Davis  expressed  an  opinion,  that  the  advance,  instead  of  doing  good,  would  do  harm 
to  Mr.  George  Mortimer,  if  Mr.  Fa.rciuhar  was  to  withdraw  it;  on  which  Mr.  Farquhar 
said,  ■■  he  did  not  mean  to  withdraw  the  £10,000."  Now  the  whole  of  that  conversa- 
tion proves  that  it  was  a  loan.  Did  not  Mr.  Hart  Davis  consider  that  it  was  a  loan 
when  he  a.sked  that  question?  What  could  he  have  meant,  by  asking  whether  he 
meant  to  take  tliat  back,  if  it  was  a,  gift?  If  it  was  an  advance  of  money,  which  of 
course  he  understood  it  to  be  when  he  asked  the  question,  it  was  extremely  natural 
for  him  to  say,  if  you  withdraw  this  loan  you  will  do-  more  harm  than  good  ;  and  Mr. 
Farquhar  sO'  assumes  it,  for  he  does  not  speak  of  it  as  he  would  have  done  if  it  wa.>- 
a.  gift ;  for  he  would  in  such  case  have  said  he  had  not  tlie  power  to  withdraw  it,  but 
he  merely  expresses  an  intention  of  not  witlidrawing  it.  It  is  not  contended  that  that 
conversation  could  constitute  it  a  gift;  it  was  only  used  as  evidence  of  what  the 
prior  transaction  was.  Then  the  other  evidence  produced  on  this  subject  is  the 
evidence  of  Mr.  Barnett,  one  of  tlie  bankers,  and  he  says  Mr.  Farquhar  gave  Mr. 
George  Mortimer  an  unlimited  power  to  dra.w  on  their  banking-house  for  his  use. 
The  terms  of  that  order  are,  "  Please  to  pay  sucli  cheques  as  Mr.  George  Mortimer 
may  draw  for  my  use."  It  isj  not  a  very  uncommon  thing  for  persons  to  trust  others 
to  draw  for  their  use,  but  tO'  suppose  that  that  autliority  operated  as  a  gift  to  the 
person  to  whom  that  power  was  delegated,  or  that  it  constituted  evidence  of  some 
otlier  transaction  being  a  gift,  is  certainly  an  inference  which  it  is  impossible  for  me 
tO'  draw  from  it.  Then  Mrs.  Mary  Mitchell  is  examined  by  Mr.  Mortimer,  and  she 
deposes  that  Mr.  Farquhar  said  he  had  given  large  sums  of  money  to  Mr.  George 
Mortimer ;  but  there  is  no  date,  no  particulars,  no^  specific  sum  referred  to,  and 
there  is  nothing  which  can  connect  that  conversation  with  the  particular  sums  in 
question. 

Then  pajiers  were  produced,  which  certainly  are  of  a  very  extraordinary  descrip- 
tion ;  thev  are  three  in  number,  and  the  one  wliicli  is  produced,  as  applicable  to 
tills  particular  transaction,  is  dated  the  .'JOtli  of  April,  l.'^26:  "Dear  (ieorge,  to 
relieve  your  anxiety  about  matters  concerning  money,   I  tell  you  that  all  sums  of 
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[215]  linen,  cliiuii,  and  books  tJiereiu  mentioned,  tO'  be  l^yond  the  sum  of  £1000; 
and  ordered  tliat  the  [216]  same  be  re.spectively  allo'wed  :  and  upon  the  Respondents 
tlie  PhiintifE's  tliird  and  fourth  excep-[217]-tions,  and  the  Respondent  John  Farquhar 
Fraser's  fifth  exception  to  tlie  report,  it  was  ordered  that  [218]  it^  should  be  Referred 
back  to  the  Master  toi  inquire  and  state  tO'  the  Court,  whetlier  the  two-  sums  of  [219] 
£266  is.  id.  and  £664  lis.  9d.,  mentioned  in  the  Respondents  tlie  Plaintiii's  third 


money  you  lia.ve  ever  received  from  me  are  gifts,  and  not  loans.  This,  I  think,  ought 
to  satisfy  your  lady,  and  convince  her  I  am  doing  a^  great  deal  for  the  benefit  of  yo'ur 
family,  as  I  have  always  told  her.  1  remain  yours  truly,  J.  Farquhar."  Now,  1  do 
nut  enter  into  tlie  evidence,  as  to  whether  this  document  was  signed  by  Mr.  Farquliar 
or  not;  the  body  of  it  certainly  was  not  written  b}'  Mr.  Farquhar  ;  the  coTitest  on  the 
evidence  is,  whether  it  received  Mr.  Farquhar's  sigTiature.  I  will  assume  that  it  did, 
and  suppose,  therefore,  tliat  although  tliis  document  was  not  of  Mr.  Farquhar's 
signature,  composition,  or  dictation,  but  that  Mr.  Farquhar's  name  a.jqjearing  at  the 
bottom  of  it,  was,  in  point  of  fact,  in  his  hand-writing.  Now,  whether  this  is  to  be 
taken  as  evidence  of  the  advance  having  been  originally  a  gift,  or  originally  a  loan, 
and  afterwards  made  a  gift  by  tliis  instrument,  the  terms  are  not  sufficiently  distinct, 
exactly  tO'  know  in  what  way  it  was  intended  tO'  be  put.  It  might  be  put  in  this  way : 
"  To  relieve  your  anxiety  about  matters  concerning  money,  I  tell  you  that  all  sums 
of  money  you  have  ever  received  from  me  are  gifts."  But  the  conclusive  objection 
to  this  is,  first,  that  thei-e  is  no  account  given  when  this  document  was  prepared,  by 
■whom  it  was  written,  or  under  what  circumstances,  it  was  written.  It  was  a 
document  in  the  possession  of  Mr.  George  Mortimer,  and  it  was  not  ])ut  forward  till 
long  after  the  question  arose  as  tO'  tlie  sum  of  £20,000,  which  sum  of  £20,000  being 
in  discussion  between  the  parties,  was  claimed  originally  by  Mr.  Mortimer,  as  a 
gift,  and  resisted  bj-  those  wlio  were  interested  in  the  estate,  on  the  ground  of  its 
being  only  a.  loan  ;  and  Mr.  Mortimer  admits  ultimately  that  £20,000  to  be  a  loan, 
and  to  be  treated  as  a,  loan,  and  so  deals  with  it  in  the  Ecclesiastical  Court.  Now  that 
£20,000  was  advanced  on  the  22d  of  April,  1826,  and  if  Mr.  Fa.rquhar  had  any  thing 
to  do  witli  writing,  or  dictating,  or  approving  of  the  body  of  tliis  letter,  it  must 
have  been  very  fresh  in  his  recollection  on  the  ."JOth  of  April,  1826,  when  tliis  letter 
bears  date,  and  yet  he  is  made  to  say  that  which,  Mr.  Mortimer  admits  not  to  be  true; 
for  he  must  be  considered  as  admitting  the  fact,  when  he  gave  up  the  £20,000,  which 
otherwise  he  would  l>e  entitled  to  :  he  is  supposed  to  sign  a  jiaper,  which  would  un- 
doubtedly cover  that  sum  of  £20,000  as  well  as  the  £10,000,  and  every  other  sum 
advanced,  although  the  £20,000  is  now  admitted  to  be  considered  as  a  loan,  and 
not  as  a  gift.  Looking  at  the  state  of  the  evidence  under  wliicli.  Mr.  Mortimer  has 
thonght  proper  to  produce  this  document,  I  cannot  pay  the  least  attention  to  tlie  name 
of  Mr.  Farquhar  signed  to  it.  He  leaves  tlie  paper  without  any  explanation  of  who 
wrote  it,  or  under  what  circumstances  it  was  written  ;  and  when  1  find  this  con- 
nected with  other  transactions,  it  is  utterly  impossible  Mi-.  Farquhar  could  have  so 
expressed  himself  on  the  30th  of  April,  on  which  day  that  document  bears  date.  On 
this  exception,  I  have  noi  doubt  that  these  sums  of  £6000  and  £1000,  the  sums  drawn 
O'Ut  under  that  authority  which  I  have  read,  are  to  bei  considered  as  loans,  and  that 
they  were  loans  from  tlie  beginning,  and  nothing  has  been  brought  forward  in 
evidence  before  me  toi  shew  that  they  have  ever  ceased  to  deserve  that  cliaracter  of  loans 
up  to  the  time  of  the  intestate's  death. 

The  next  subject  is  tlie  wool,  amounting  tO'  £-1504,  and  the  sheep,  at  £750,  imilcing 
together  £6254.  On  the  lOtli  of  Septemlier,  Mr.  Benett,  renting  a  large  portion  of 
the  Fontliill  estate,  of  which  the  rent  was  very  large ;  the  yearly  sum  payable  for 
rent  was  about  £3000.  Mr.  Mortimer,  managing  for  Mr.  Farquhar,  Mr.  Benett  at 
that  time  owing  a  year's  rent,  and  Mr.  Mortimer  being  authorized  by  Mr.  Farquhar 
to  receive  the  rent  from  Mr.  Benett,  an  agreement  is  made  tetween  Mr.  Benett  and 
Mr.  Mortimer,  by  w-hich  the  sum  due  from  Mr.  Benett  was  to  be  satisfied  by  Mr. 
Mortimer's  purchasing  wool  of  Mr.  Benett,  and  that  the  money  to  become  payable  for 
the  wool  should  be  set  off  against  the  amount  of  rent  due.  Tliere  is  a  letter  which  is.  set 
out  amongst  these  exhibits.  "  Memorandum,  the  10th  September,  1825.  It  was  agreed 
between  George  Mortimer,  esquire,  and  John  Benett,  esquire,  that  the  said    George 
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and  I'oiirth  ex-[220]-«>ptinus,  iiiakinp  faiijetlier  the  sum  O'f  tWM)  l.'is.  Id.  uieiitioiied 
in  the  Respondent  John  Farquhiir  [221]  Fraser's  tifth  exception,  were  ever  paid  to 
the  late  Defendant  George  Mortimer  or  not:  and  his  Honour  lield  the  Resjiondents  the 
Plaintifi")-  seventh  exception,  and  the  Respondent  John  Farquhar  Fraser's  ninth 
exception  to  the  report  to  be  good  and  sufficient,  and  ordered,  that  the  same  should 
be  allowed  ;  but  it  was  ordered  that  it  should  be  referred  back  to  the  Master  to 

Mortimer  shall  purchase  all  the  said  John  Benett's  wool,  at  the  price  of  28.  4d.  per 
pound,  for  that  which  is  washed  on  the  sheep's  backs."  Then  it  goes  on  enumerating 
the  sums.  "  And  tliat  the  said  John  Renett  shall  allow  the  said  wool  to  be  paid  for 
by  a  deduction  to  tlie  amount  being  made  from  his  debt  due  on  an  acceptance,  and 
to  become  due  in  rent  to  John  Farquha.r,  esquire,  of  Fonthill  Abbey,  with  his  consent, 
signified  by  his  signature  hereto."  And  that  which  is  signed  by  Mr.  fjeorge  Mortimer 
and  Mr.  Benett  afterwards  received  the  signature  of  Mr.  Farquhar.  It  appears  that 
this  wool  was  ultimately  delivered  :  the  deliver)-  of  it  commenced  on  the  21st  of 
September,  and  was  completed  on  the  29th  of  September.  And  on  the  15th  of 
October,  1825,  a.  further  agreement  was  entered  into,  relative  to  the  purchase  of  smue 
sheep,  which  bears  date  the  15th  of  October.  The  period  at  which  the  contract  took 
place  is  of  great  importance,  and  I  shall  observe  upon  it  presently.  "  Memorandum, 
15th  October,  1825.  Mr.  Mortimer  agreed  with  Mr.  Benett  to  buy  500  ewes,  at  46s. 
each;  being  .considered  as  the  best  price  at  Weyhill  fair,  and  alsoi  500  wether  lambs, 
at  24s.  each  :  500  ewes,  at  46s.  each,  £1150,  500"  lambs,  at  24s.  each,  £600."  And  the 
two  taken  together  came  to  £5750.  Now  the  time  at  which  these  sheep  were  actually 
purchased  is  ascertained  by  the  evidence  of  Mr.  Lampard  and  of  Mr.  Jay.  The  10th 
of  October  was  Weyhill  fair,  and  the  sheep  had  act>ially  set  off  for  Wej'hill  fair  prior 
to  the  contract  taking  place  between  Mr.  Benett  and  Mr.  G.  Mortimer  :  and  Lampard 
puts  tlie  date  at  the  7th  of  October,  as  the  time  of  the  contract  ;  and  the  other  witnesses, 
although  they  do'  not  actually  speak  to  the  7th,  speak  to  it  with  sufficient  certainty. — 
they  say  that  the  sheep  were  gone,  and  that  it  was  a.  day  or  two'  before  Weyhill  fair, 
which  was  on  the  lOtli  of  October.  The  price  was  to  be  ascertained  b}'  the  price  of  the 
sheep  at  Weyhill  fair,  and  therefore  it  is  obvious  that  they  could  not  have  concluded 
the  contract  till  after  tlie  day  of  Weyhill  fair  had  elapsed  ;  and  accordingly  it  was 
not  actually  reduced  into  the  shape  of  a  contract  till  the  15tii  of  October.  It  appears 
that  after  thiB>  an  account  was  made  out  between  Mr.  Beiiett  and  Mr.  Mortimer,  in 
which  the  value  of  the  slieep  and  the  amount  of  the  wool  was  put  on  one  side,  and  the 
rent  on  the  other.  Mr.  Benett  says  that  Mr.  Farquhar's  consent  was  procured  to  the 
intended  set  off  :  and  accordingly  we  find  on  the  document  Mr.  Farquhar's  signature 
to  it.  Now  that  circumstance,  of  requiring  Mr.  Farquhar's  signature  to  the  contract, 
proves,  at  least,  that  the  rent  was  in  one  account,  and  the  price  of  the  wool  and  the 
sheep  in  another  account.  If  Mr.  Mortimer  had  been  entitled  tO'  the  rent,  Mr. 
Benett  would  only  have  had  to  deal  with  the  party  entitled  to  the  rent,  but  as  the 
rent  belonged  to  Mr.  Farquhar,  and  the  money  to  be  paid  for  the  wool  and  the  sheeji 
was  to  be  paid  on  account  of  Mr.  Mortimer,  it  of  course  required  Mr.  Farquhar's 
consent  tO'  set  off  the  money  so  due  from  Mr.  Mortimer,  against  the  rent  so  due  from 
him  to  Mr.  Farquhar.  That  becomes  material,  when  you  see  the  way  in  winch  Mr. 
Mortimer  claims  it.  Mr.  Mortimer  does  not  say  that  Mr.  Farquiiar  gave  him  the 
rent,  but  Mr.  Mortimer  says,  that  he  was  entitled  to  the  wool  and  the  sheep,  and 
that  Mr.  Farquhar  made  him  a  present  of  the  wool  and  the  sheep.  Now  it  does  not 
appear  that  Mr.  Farquhar  ever  had  any  thing  to  do'  with  the  wool  and  tlie  sheep  ;  they 
were  purchased  by  Mr.  Mortimer,  for  his  own  use,  and  all  that  Mr.  Farquhar  had  to 
do  with  it,  was  to  permit  the  rent  he  was  entitled  to  receive  to  go  in  part  iiayment 
of  what  Mr.  Mortimer  had  to  pay  to  Mr.  Benett  for  the  wool  and  the  slieep.  But, 
however,  one  of  these  three  documents  is  produced  for  the  purpose  of  establishing 
Mr.  Mortimer's  claim  to  this  sum  of  money,  whether  it  be  called  wool  or  sheep,  or 
whether  it  he  called  rent.  The  document  is  dated  Sei>tember  20tli,  1825.  It  being 
now  in  proof  that  the  contract  for  the  sheep  was  signed  on  the  15th  of  October,  and 
had  not  any  existence  at  an  earlier  period  than  the  7th  of  October.  The  document 
runs  thus:  "  Sep.  20,  1825.  Dear  George,  I  agree  to  give  you  all  the  Merino  wool 
and  sheep  which  Mr.  Benett  has  given  for  payment  of  his  rent,  [at  the  date  of  this 
document  no  such  transaction  had  taken  place]  to  be  manufactured  at  the  mill  for 
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inquire  and  state  to  tlie  Court,  wliat  was  the  value  of  the  timber  and  tiniberlike  trees 
in  the  said  exceptions  mentioned  :  and  his  Honor  held  the  Respondent  John  Farquhar 
Fraser's  eiglith  exception  to  !»  good  and  sufficient,  and  ordered  tliat  the  same  should 
also  be  [222]  allowed  ;  but  it  wa^  ordered  that  it  should  be  referred  back  to  the 
Master  to  inquire  and  state  to  the  Court  what  was  the  value  of  tlie  marble  statue 

your  use  and  benefit,  likewise  indigo,  [tliat  applies  to  another  part  of  the  case]  for 
which  I  will  give  you  an  order  upon  the  house  in  Broad-street;  on  my  arrival  in  town 
I  will  make  arrangements  to  give  you  a,  sufficient  capital  to  carry  on  tlie  mill  to  its 
extent,  and  it  is  my  wisli  tliat  the  machinery  should  be  upon  the  laitest  improvements." 
Now  it  is  impossible  tO'  look  at  this  document  and  not  to  see  that  it  never  could  have 
been  written  before  it  was  signed.  It  is  obvious  that  the  name  is  not  signed  in  a 
place  in  which  any  person  would  have  signed  it,  and  it  is  obvious  that  the  letters 
are  all  crowded  together,  for  the  purpose  of  its  being  completed,  without  interfering 
with,  and  running  over  the  signature  of  Mr.  Farquhar  ;  that  is  plain  upon  the  face 
of  it,  without  any  information  being  given  as  tO'  the  body,  or  under  what  circum- 
stances it  was  prepared.  Mr.  Mortimer,  or  those  who  represent  him,  h.aving  the 
document,  and  having  the  means,  therefore,  as  they  are  parties  to^  it,  of  explaining 
all  the  circumstances  tO'  the  court,  nO'  such  evidence  has  been  given,  or  attempted  to  be 
given.  We  find  a  document  produced,  with  such  observations  arising  on  the  face 
of  it,  and  the  facts  prove  tliat  it  refers  to,  and  professes  to  be  founded  on  a  transac- 
tion which  had  not  taken  place  at  the  time  when  it  professes  toi  bear  date.  I  am, 
therefore,  of  opinion,  that  there  is  not  only  no  evidence  to  show  a  present  or  gift 
of  the  wool  and  lambs,  but  that  it  is  quite  clear  tJiat  Mr.  Farquhar,  although  he 
permitted  his  rent  to  be  set  off,  did  not  make  a  present  of  that  rent,  and  that  his 
estate,  therefore,  is  entitled  as  against  Mr.  Mortimer  to  what  was  coining  to-  him  on 
the  taking  of  that  account. 

There  are  twO'  other  sums,  one  of  £266,  being  the  amount  of  a  cheque  given 
upon  a  Mr.  Knight,  and  £664,  which  is  the  ultimate  balance  which  appeared  to  be 
due  on  the  settlementi  of  the  account  of  the  rent  and  the  wool  and  sheep  ;  with  respect 
to  which  there  must  be  further  inquiiy.  It  rests  upon  what  is  stated  by  Mr.  Benett ; 
there  is  proof  by  Mr.  Benett  of  the  cheque  being  given,  but  no  positive  proof  of  the 
cheque  being  paid  ;  and  Mr.  Benett,  with  regard  to  the  balance  says,  that  he  believes 
he  paid  it,  not  certainly  stating  it  with  tliat  degree  of  certainty  arid  precision,  so 
as  to  iiial^e  it  safe  tO'  act  on  his  own  recollection  ;  there  must  therefore  be  a  reference 
back  to  the  Master,  to  inquire  and  ascertain  whether,  in  point  of  fact,  it  was  paid  tO' 
Mr.  George  Mortimer  or  not. 

That  reduces  the  case  tO'  the  question  on  the  furniture  and  tJie  indigo.  With 
regard  to  the  indigo,  I  confess  I  have  more'  doubt  and  difficulty  tlian  I  have  as  tO'  any 
other  part  of  the  case ;  and  I  think  the  conclusion  to  wliich  I  find  myself  compelled 
to  come,  may  possibly  deprive  Mr.  Mortimer  of  that  wliicli  the  intestate  intended  for 
him ;  but  I  can  only  proceed  on  the  evidence  as  it  stands,  and  upon  that  evidence, 
I  am  bound  to  come  to  tlie  same  conclusion  as  that  which  I  have  already  expressed 
as  to  the  other  points.  Mr.  Mortimer  says,  he  claims  the  £2375,  tJie  price  of  the 
indigo,  as  being  a  gift  to-  him  by  Mr.  Farquhar.  Now  that  transaction  commences 
with  a  document  (exhibit  F.)  dated  the  24:th  of  October,  in  which  Mr.  Farquhar 
writing  to  Mr.  Bazett  about  some  other  matters,  and  then  says,  (speaking  of  Mr. 
Mortimer)  "  He  is  a  manufacturer  of  broad  cloth,  and  will  be  much  obliged  to  you 
for  any  information  with  respect  to  the  future  price  oi  indigo;  in  the  meantime, 
pray  give  him  any  quantity  on  my  account."  Now  tliat  evidence  is  again  open  to 
the  same  observation  which  I  made  with  regard  to  the  authority  for  the  advance  of 
money ;  that  nothing  could  be  more  improbable  than  that  a  pereon  should  give  to 
another  an  autliority  to  receive  indigo  to  aaiy  amount.  If  it  was  intended  as  a 
present,  however  liberal  men  may  be,  they  wish  to  be  masters  themselves  as  tO'  tiie 
extent  of  their  own  liberality,  and  not  refer  it  to  somebody  else  tO'  decide  to  what 
extent  the  gift  is  tO'  go,  however  they  might  trust  others  as  to^  how  far  it  is  safe  to  gO' 
by  way  of  loan  :  but  the  difficulty  I  feel  arises  from  the  evidence  of  Mr.  Barnett,  who 
is  speaking  of  a  transaction  which  it  is  clear  does  not  refer  to  this  indigo,  but  which 
raises  a  probability  in  my  mind  that  Mr.  Farquhar  might  intend  to  make  Mr.  Mor- 
timer a  present  of  some  indigo.  Mr.  Barnett  speaks  to  Iiaving  seen  some  paper 
signed  by  Mr.  Farquhar  respecting  some  indigo,  following  a  conversation  which  he 
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of  the  late  Aldernmn  Beeki'ord,  sold  by  the  late  Defendant  George  Mnitimer.  as  in  tlie 
said  exception  mentioned. 

The  appeal  was  against  this  order  of  the  11th  of  January,  \S'M>.  which  had  been 
signed  and  enrolled. 

For  the  Appellants,  Mr.  Knight  and  Mr.  Koe. 


says  took  place  about  the  latt-er  end  of  September,  1825.  It  cannot  be  tliis  letter, 
because  the  dates  do  not  correspond,  and  he  speaks  of  that  letter  as  oulj'  having 
been  signed  by  Mr.  Farquhar,  whereas  this  exhibit  is  said  tO'  be  altogether  in  his 
handwriting.  The  fact  is,  that  the  indigo  was  bought  and  supplied,  not  from  the 
stock  in  the  house,  for  they  had  not  any ;  but  it  appears,  they  authorised  a.  broker 
to  purchase  it,  and  that  the  money  charged  as  the  price  of  the  indigo  purchased  from 
another  person,  was  placed  to  Mr.  Farquhar's  account  by  tlie  house,  who  advanced  the 
money.  So  far,  therefore,  the  autliority  is  not  very  strictly  coniplitd  with,  but  I 
think,  as  far  as  the  present  lot  of  indigO'  is  concerned,  it  rests  upon  the  document 
F.  attempted  to  be  supported  by  the  evidence  of  Mr.  Baruett,  which  if  he  could  be 
considered  as  speaking  of  this  indigo,  would  be  more  imp(n'tant  evidence  than  it  ip  ; 
but  it  is  quite  clear  that  he  cannot  be  spea.king  of  this  indigo.  The  difficulty  this 
evidence  raises  in  my  mind  is,  that  it  is  general  evidence  of  the  intention  of  aii 
advance  of  some  quantity  of  indigo  by  way  of  present.  But  then  again,  this  rests 
on  one  of  these  documents,  the  one  I  last  alluded  to,  and  which  also  includes  the 
indigo.  It  is  unnecessary  to  repeat  the  observations  which  I  made  upon  that 
document :  "  I  agree  to  give  you  all  the  Merino  wool  and  sheep,  which  Mr.  Benett 
has  given  for  payment  of  his  rent,  to  be  manufactured  at  the  mill  for  your  use  and 
benefit,  likewise  indigo,  for  which  I  wil  give  you  an  order  upon  the  house  in  Broad 
Street ;  and  on  my  arrival  in  town,  I  will  make  arrangements  to  give  you  a  sufKcient 
capital  to  carry  on  the  mill  to-  its  extent,  and  it  is  my  wash  that  the  machinery  should 
be  on  the  latest  improvements."  Now  if  the  evidence  to  whicli  I  have  adverted  is 
sufficient  to  deprive  that  document  of  all  credit,  and  to'  shew  that  it  is  a  document 
not  entitled  to  be  received  as  evidence  against  the  estate'  of  Mr.  Farquhar,  which  in 
my  opinion  it  is  not,  it  applies  as  much  to  the  indigo  as  to  tlie  sheep,  vipon  the  effect  of 
which  I  have  before  observed.  There  is  no.  evidence  of  the  present  of  the  indigo; 
there  is  an  autliority  to  advance  indigo  on  Mr.  Farquhar's  credit,  for  the  benefit  of 
Mr.  Mortimer,  and  here  the  case  rests.  There  is  no  other  evidence  but  this  document, 
which  I  think  cannot  be  used  in  support  of  Mr.  Mortimer's  claim. 

The  next  point  is  as  to  a  sum  of  £1000  according  to  one  set  of  exceptions,  and 
the  sum  of  £1500  according  to  another  set  of  exceptions;  which  is  with  regard  to 
tlie  furniture  at  Fonthill,  and  which  Mr.  Mortimer  claims  as  a-  present.  I  will  take 
it  at  £1000.  I  think  the  evidence  proves  it  more  satisfactorily  as  to  its  value  being 
£1000  than  £1500.  Mr.  Coombes  states  the  value  to  be  £1000,  theie  is  other 
evidence  which  states  it  to  be  higher  ;  but  nothing  could  make  it  more  improbable 
that  Mr.  Farquhar  could  intend  to  give  the  furniture  as  a  present  than  the  evidence 
of  Mr.  Philips:  though  he  does  not  speak  to  the  particular  furniture  in  question,  he 
speaks  to  the  mode  in  which  Mr.  Farquhar  dealt  with  the  furniture,  and 
the  profit  which  Mr.  Farquhar  determined  to  make  out  of  it,  which  makes 
it  extremely  improbable  tliat  Mr.  Farquliar  could  have  intended  to  make  a  present 
of  any  part  of  the  furniture  to  Mr.  Mortimer.  Then  Mr.  Coombes  speaks  to  the 
value  of  the  furniture  removed  as  being  £1000,  and  Delves  also  speaks  to  there 
lieing  certain  plate,  which  is  a  very  important  matter  of  consideration  wlien  we  are 
enquiring  whether  there  is  evidence  to  show  that  this  £1000  worth  of  furniture  was  a 
present  to  Mr.  Mortimer.  The  plate  which  was  removed  was  worth  £279,  and  the 
]ilate  was  not  claimed  :  the  plate  was  removed  by  Mr.  Mortimer,  but  the  plate  is  ac- 
counted for.  There  is  the  evidence  of  Mr.  Studley  for  Mr.  Mortimer;  but  although 
he  is  examined  for  Mr.  Mortimer,  he  jiroves  that  the  furniture  wiis  removed,  and 
that  it  was  said  to  be  worth  not  mure  than  £1000  ;  so  that  upon  this  part,  of  the  case, 
I  will  take  the  value  at  £1000  as  being  the  amount:  because  the  witnesses  on  both 
sides,  Coombes  on  the  one  side,  and  Studley  on  the  other,  agree  in  fixing  that  as  the 
value  of  the  furniture  removed.  Now  to  prove  that  Mr.  Farquhar  intended  to  supply 
Mr.  Mortimer  witli  furniture  and  money  to  fit  up  his  hoaise  and  set  u])  the  factory, 
Mr.  Studley  is  examined,  and  Mrs.  Foxwell  is  called  to  speak  to  a  conversation  :n 
which  she  heard  Mr.  Farquhar  say,  (but  she  does  not  say  wiieii)  that  he  wished  Mr. 

315 


XI  BLIGH  N.S.  MORTIMER  V.  TREZEVANT  [1837] 

This  was  the  proper  subject  of  an  action  of  assumpsit  or  some  proceeding  at 
law: — such  relief  could  not  be  administered  in  equity,  especially  in  a  suit  for  the 
mere  administration  of  assets ;  nor  could  the  accidental  circumstance,  that  if  it  were 
proved  to  be  a  debt  owing  to  the  estate,  it  might  be  set  off  against  the  distributive 

Mortimer  to  repair  the  Pavilion,  and  to  take  furniture  for  it  from  the  Abl)ey  ;  that 
is  the  whole,  with  the  exception  of  the  evidence  of  the  document  to  which  I  am  about 
to  refer,  and  on  which  the  case  stands. 

It  is  proved  that  the  plate  is  not  claimed,  and  the  evidence  of  these  parties  '^o 
to  tlie  plate  as  well  as  thei  furniture  removed,  and  they  speak  to  the  value. 

Now  we  have  the  exhibit  from  which  it  is  coiitendfeid  that  this  amounted  to  a.  gift 
of  the  furniture.  It  is  tlie  exhibit  of  December  6th,  1835.  What  it  originally  was  is 
not  very  ea.sy  tO'  ascertain.  No  account  is  given  who  wrote  the  body  of  it,  when  ^.t 
was  written,  or  under  what  circumstances;  but  this  is  quite  clear  on  the  face  of  this 
document,  that  it  did  not  originally  contain  the  words  which  are  now  relied  on  as 
carrying  the  gift  of  the  furniture  and  plate.  It  begins  "  Mr.  George  Mortimer,  dear 
sir,"  all  the  former  documents  being  "  Dear  George,"  this  being  "  Dear  sir,"  and  thovi 
in  different  ink,  (whether  in  a  different  hand  I  do  not  pretend  to  say,  but  intro- 
duced in  a  position  which  shews  tliat  it  was  introduced  after  the  rest  of  the  document 
was  written),  come  the  material  words,  "  Mr.  George  Mortimer,  dear  sir.  The  plate, 
furniture,  and  fixtures,  or  any  of  them,"  then  there  is  "  mat  "  part,  of  the  word 
'■  materials  "  in  the  new  writing,  and  the  rest  of  tine  word  in  the  old  writing ;  and 
those  words  are  added  by  somelwdy  or  other,  at  some  time  or  other.  If  they  were 
added  with  the  sanction  of  Mr.  Farquhar,  they  would  have  carried  the  plate  as  well  a* 
tlie  furniture :  but  the  plate  is  not  claimed,  and  the  document  itself  on  the  face  of  it, 
is  one  which  it  is  utterly  impossible  to  give  credit  to.  Mr.  Farquhar  may  have 
signed  that  whicli  was  originally  written  ;  but  there  is  no  evidence  whatever  of  his 
having  signed  it  after  these  words  were  introduced  ;  and  those  whose  duty  it  was  to 
explain  the  circuuista.nce,s  appearing  on  the  face  of  the  document,  have  not  done  that 
which  it  was  incumbent  upon  them  to  do  in  order  to  support  it.  They  have  given  no 
evidcTice  when  it  was  written,  or  in  whose  writing  it  is.  I  therefore  must  reject 
these  three  papers  as  totally  unworthy  of  credit ;  and  then  the  case  stands  on  evidence 
wliich  certainly  falls  very  short  of  proving  the  gift  to  Mi-.  Mortimer  by  Mr.  Farquhar. 

There  remains,  however,  one  other  article  of  17  timter  trees  which  were  cut. 
Upon  this  subject  the  evidence  is  very  conclusive,  because  Mr.  Benett's  evidence  is, 
that  he  had  agreed  tO'  purchase  part  of  the  estate,  and  that  the  timber  was  to  be  valued 
to  him  ;  and  that  a,  communication  was  made  a,s  to  whether  he  would  object  to  certain 
trees  being  cut  down  :  and  finding  that  the}'  were  not  ornamental  trees,  and  tli,at  he 
was  only  to  pay  for  those  trees-  that  remained,  he  did  not  object;  that  afterwards 
certain  other  trees  were  cut.  and  then  this  transaction  took  place.  Mr.  George 
Sewell,  to  the  13th  interrogatory  proves,  tliat  Mr.  Mortimer  admitted  lie  was  to  pay 
for  the  timber  trees  ;  and  that  Mr.  Mortimer  said,  that  tlie  timber  trees  were  cut  to 
be  emplo3'ed  by  him  in  building  the  house  in  which  he  was  to  live,  and  that  they 
were  to  be  considered  as  a.  present ;  Mr.  Sewell  proves,  that  he  admitted  that  he  7as 
to  pay  for  them ;  but  Mr.  Benett's  is  the  most  important  evidence,  for  he  proves  that 
the  cutting  of  the  trees  was  after  the  27th  of  December,  1825,  the  date  of  his  contract, 
and  that  Mr.  Mortimer  afterwards  came  to-  him.  Mr.  Benett,  not  knowing  tliat  there 
was  any  difficulty  between  him  and  Mr.  Farquhar,  had  mentioned  to  Mr.  Farquhar 
the  fact  of  tliese  trees  being  cut,  which  excited  Mr.  Farquhar's  surprise  and  anger 
against  Mr.  George  Mortimer;  and  Mr.  Mortimer  tlien  came  to  Mr.  Benett  and 
expressed  regret  that  he  had  mentioned  this  circumstance,  and  desired  that  he  would 
communicate  to  Mr.  Farquhar  that  he  was  not  dissatisfied  with  the  trees  being  cut; 
and  throughout  the  whole  of  that  conversation  representing  the  trees  as  cut  by  him 
without  Mr.  Farquhar's  authority,  and  as  timber  trees  for  which  he  was  liable  to  Mr. 
Farquhar.  It  is  impossible  to  consider  that  these  timber  trees  were  given  to  Mr. 
Mortimer,  therefore  it  must  be  considered,  that  for  the  value  of  these  trees,  Mr. 
Mortimer  is  liable  to  Mr.  Farquhar's  estate.  I  make  no  observation  on  the  statue 
of  Alderman  Beckford  :  that  is  agreed  on  all  hands,  Mr.  Mortimer  removed,  and  lie 
must  account  for  the  value  of  it ;  of  course,  that  must  also  be  included  in  the  charge 
to  Mr.  Mortimer. 
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share  of  tlie  debtor,  give  a  riplit  to  elian<rie  tlie  jvirisdictioii.  If  it  were  a  proper 
subject  for  the  jurisdiction,  great  weight  ought  to  be  attributed  to  the  oatli  of  the 
Appelhint,  and  no  conclusion  upon  a  question  of  such  a  fact  as  the  genuineness  w 
fabrication  of  documents  ought  to>  be  decided  without  tlie  verdict  of  a  jury.  It  is  a 
question  of  forgery,  and  in  such  cases,  a  court  of  equity  always  directs  an  issue  to  try 
the  question  of  fact  at  law.  Barnshy  v.  Foirel  (1  Ves.  sen.  143).  Upon  the  case,  even 
as  it  stood  upon  the  evidence  in  equity,  the  preponderance  of  proof  was  greatly  in 
favour  of  the  Appellant.  No  securities  are  taken,  and  nO'  interest  paid  or  demanded. 
It  appears  by  the  evidence  given  on  the  part  of  tlie  Appellant,  that  Mr.  Farquhar  liad 
placed  himself  in  the  situation  of  a  parent  towards  Mr.  George  Mor-[223]-tinier,  and 
intended  to  advance  him  and  promote  his  interest.  It  does  not  appear,  that  Mr. 
George  Mortimer  ever  applied  to  Mr.  Farquhar  for  the  loan  of  any  money,  or  to  sell 
him  any  goods,  and  no  evidence  has  been  produced  tO'  shew,  that  Mr.  Faniuhar  in- 
tended the  £10,000  in  question  as  a  loan  to*  Mr.  George  Mortimer,  or  intended  lo 
ciiJl  upon  him  to  account  for,  or  to  pay  for  the  goods  tliat  he  received  by  the  direction 
of  Mr.  Farquhar.  Having  regard  to  the  magnitude  of  Mr.  Farquliar's  fortune,  and 
the  affection  that  he  had  for  Mr.  (jeorge  Mortimer,  who  was  the  only  one  of  his  family 
that  Mr.  Farquhar  was  desirous  of  advancing  in  life,  and  to  tlie  fact,  that  Mr. 
Farquhar  did  not,  in  his  lifetime,  in  any  mannei-  treat  the  money  he  had  advanced 
to  Mr.  George  Mortimer  as  money  lent,  or  as  a  debt,  nor  ever  call  upon  him  to  repay 
such  monejr  or  any  interest,  or  to^  account  or  pay  for  the  goods  he  had  received,  the 
presumption  independently  of  any  evidence  is,  that  Mr.  Farquhar  considered  them 
as  gifts.  With  respect  in  particular  to:  the  indigo,  it  is  shewn  by  the  Appellant's: 
evidence,  that  Mr.  Farquhar  intended  tO'  give  Mr.  George  Mortimer  some  indigo,  and 
tliere  is  a  total  absence  of  any  ground  for  sup]iosing.  that  Mr.  Farquhar  intended  to 
sell  any  indigo  to  Mr.  George  Mortimer,  or  tliat  the  latter  intended  to  buy  any  indigo 
from  Mr.  Farquhar.  The  judgment  ought  to  be  reversed,  or  a  trial  at  law  directed. 
Burnshy  v.  Powel  (1  Ves.  sen.  p.  119).  Part  of  the  claim  is  barred  bj-  the  statute  of 
limitations. 

For  tlie  Respondent,  Mr.  Pembei'ton  and  Mr.  Wigram. 

[224]  Inquiries  as  to  the  outstanding  estate  of  an  intestate  are  usually  directed, 
under  decrees  for  administration  of  assets,  and  not  to  be  dispensed  with  tecause  one 
of  the  next  of  kin  has  part  of  tJie  estate'  in  his  hands.  As  to-  the  operation  of  the 
statute  of  limitations,  tlie  contest,  as  to  the  will,  would  prevent  its  occurring.  If  a 
Court  of  Equity  has  no  doubt  upon  a  question  of  fact,  the  case  is  not  sent  for  the 
opinion  of  jury, — for  no'  finding  of  a  jury  would  alter  the  facts  or  tlie  opinion  of 
the  Court;  a  verdict  in  favour  of  the  claim  would  be  unsatisfactory,  and  disregarded. 
Nirol  V.  Vaughati  [6  Bli.  N.S.  104].  The  evidence  is  conclusive  in 
favour  of  the  judgment;  and  it  is  applicable  to  each  of  the  transactions 
in  question,  proving  tJiat  the  moneys,  and  other  property,  which  are  the  subject  of 
contest  between  the  parties  in  this  cause,  were  advanced  to  George  Mortimer  bv  the 
intestate,  as  loans,  or  came  into  his  possession  under  circumstances  which  rendered 
him  accountable  for  the  same,  and  his  estate  is,  therefore,  properly  charged  with 
tliem  by  tlie  order  of  the  1 1th  of  January,  1836. 

The  examination  put  in  by  the  la.te  Defendant,  George  Mortimer,  has  been 
falsified,  and  the  case  made  by  it  wlioUy  disproved  by  the  evidence  adduced  bv  the 
Respondents,  and  the  three  pretended  letters  from  the  intestate  (exhibits  P.  Q.  and  R.) 
stated  in  that  examination,  and  relied  upon  as  evidence  of  gifts  from  the  intestate, 
are  proved  by  tJie  evidence  to  be  false  and  counterfeit  documents,  and  two  of  them, 
namely,  the  exhibits  P.  and  Q.,  are  obviously,  and,  upon  inspection,  foirgeries  or 
fabricated  writings,  and  the  third,  the  exhibit  R.,  [225]  was  falsified  bv  the  late 
Defendant,  George  Mortimer's  own  declaration  upon  oath. 

Lord  Brougham:  My  Lords,  this  a  case  of  very  considerable  importance  in 
point  of  amount,  but  of  still  greater  importance  and  perhaps  interest  on  the  grounds 
on  which  it  has  been  argued,  if  not  on  which  tlie  judgment  rested  in  the  Court  below, 
and  upon  which  at  all  events  tliat  judgment  has  been  defended  on  bejialf  of  the 
Respondents  at  your  Lordship's  bar.  For  these  reasons,  I  should  suggest  to  your 
Lordships  the  propriety  of  taking  some  time,  some  short  time,  toi  consider  what, 
judgment  you  will  pronounce  on  the  matter  now  brought  before  j'O'Ur  Lordships. 
I  take  it  for  granted,  that  on  the  question  applying  to  the  £1 0,000,  in  whatever 
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way  your  Lordships  dispose  of  that,  if  tlie  party  now  tailing  the  objection  on  the 
statute  of  limitations  can  satisfy  the  Court  below,  that  he  ought  to  be  let  in  though  i« 
did  not  take  the  objection  in  the  Master's  office,  nothing  that  could  be  done  here, 
supposing  the  order  of  the  Court  below  should  he>  affirmed,  would  shut  him  out  from 
the  benefit  of  that  proceeding  below. 

With  respect  to  the  main  grounds  on  the  merits  of  the  case,  as  I  stated  before  to 
your  Lordships,  it  appears  to  me  the  safest  course  to  take  would  be  to  let  the  case 
stand  over  for  a  few  days,  in  order  to  give  an  opportunity  of  looking  into  the  evidence 
which  is  undoubtedly  conflicting  in  swne  particulars,  though  not  much. 

Lord  Brougham  (12th  June,  1837):  The  late  Mr.  Farquhar  returned  from  India 
with  a  very  large  fortune,  which  before  and  subsequent  to  his  return  was  [226]  in- 
vested in  land,  in  trade,  and  securities,  in  his  banker's  hands.  He  died  in  1826 
intestate,  one  of  the  Respondents  immediately  afterwards  administering  to  his  estate 
by  taking  out  letters  ol  administration,  others  of  the  Respondents  tlien  filed  a  bill  for 
tlie  administration  of  his  estate  and  effects  ;  and  the  usual  decree  having  been  made, 
the  account  being  taken  in  tlie  Master's  office,  a  statement, — a  charge  was  given  by  Mr. 
and  Mrs.  Trezevant,  two  of  tlie  Respondents  ;  and  Mr.  Mortimer,  whose  widow  is  the 
Appellant,  was  examined  on  interrogatories,  and  the  Master  having  made  a  report  on 
the  points  chiefly  raised  by  those  interrogatories,  exceptions  were  taken  to  his  report, 
which  coming  on  tOi  be  lieard  before  tlie  Master  of  the  RoUs,  now  the  Lord  Chancellor, 
he  was  pleased  to  allow  several  of  those  exceptions,  from  which  order  allow  ing  those 
exceptions  tlie  present  appeal  has  been  brought. 

The  statement,  the  state  of  facts  and  charge,  the  interrogatories,  and  Mr. 
Mortimer's  examination  upon  them,  the  Master's  report,  and  tliose  exceptions  thus 
allowed  to  that  report  by  his  Honour  in  the  Court  below,  raised  jirincipally  the 
question  which  has  been  almost  alone  argued  at  your  Lordships'  bar,  whether  or  not 
certain  considerable  sums  of  money  and  certain  goods,  principally  a  large  quantity 
of  indigo  of  considerable  value,  which  had  been  under  Mr.  Farquhar's  authority  and 
direction,  came  into  the  possession  of  the  late  Mr.  Mortimer,  had  been  so  put  into  his 
possession  by  way  of  loan  only  or  by  way  of  gift;  and  whetlier  therefore  Mr. 
Mortimer,  to  the  amount  of  tliose  sums  and  for  the  value  of  those  goods,  was  or  was 
not  accountable  to  the  estate  of  the  late  Mr.  Faripilia.r  under  the  administration. 

[227]  Now,  my  Lords,  both  at  the  time  when  this  case  was  argued,  and  since,  1 
have  very  carefulh'  considered  the  evidence  on  botli  sides,  upon  which  the  contention 
of  each  party  was  sought  to  be  maintained,  and  1  have  come  to-  the  opinion,  without 
any  liesitation  whatever,  that  the  judgment  of  his  Honour  in  the  Court  below  was  well 
founded,  and  that  Mr.  Mortimer  and  the  present  Appellant  as  representing  him,  and 
the  estate-  of  Mr.  Mortimer,  was  and  is  accountable  to  the  estate  of  Mr.  Farquhar,  now 
under  administration  below  to  the  amount  of  those  several  sums  of  money,  and  tlie 
value  of  those  goods. 

I  purposely  abstain  from  entering  into  the  evidence  in  this  case  :  I  purposely 
abstain  from  giving  any  opinion  upon  the  nature  of  that  evidence  ;  suffice  it  to  say, 
that  upon  tlie  consideration  of  the  whole  matter,  and  of  the  whole  of  that  evidence, 
no  doubt  remains  on  my  mind,  that  the  Court  below,  in  allowing  the  exceptions,  came 
to  a  sound  conclusion  ;  and  that  your  Lordships  ought  on  this  appeal  to  affirm  the 
order  of  the  Court  below,  allowing  those  exceptions. 

1  move  your  Lordships  therefore,  that  tliat  order  of  tlie  Court  below,  on  those 
exceptions  to  the  Master's  rejiort,  be-  affirmed  ;  and  he  affirmed  with  costs,  to  be  paid 
by  the  Appellant. 

The  Lord  Chancellor  :  It  is  a  great  satisfaction  to-  me,  that  this  case,  which  was 
argued  before  me  when  Master  of  the  Rolls,  has  been  heard'  in  the  presence  of  my 
noble  and  learned  friend.  Your  Lordships  have  heard  the  impression  which  that 
argument  has  made  on  my  noble  and  learned  friend's  mind  ;  and  I  can  only  say, 
having  fully  [228]  reconsidered  the  evidence  in  this  case,  and  the  arguments  at  the 
bar,  I  fully  concur  in  his  opinion. 

Lord  Brougham  :  When  I  said  that  I  liad  come  to  a.  conclusion  in  favour  of  the 
judgment  of  the  Court  below,  without  any  hesitation,  I  ought  to  have  mentioned  that 
I  had  come  to  that  conclusion  with  tlie  exception  of  that  part  of  it  relating  to  the 
indigo. — a  part  on  whicli  the  Court  below  itself  expressed  a.  doubt  ;  Init  whatever  that 
doubt  below  might  be,  the  Court  had  applied  its  mind  to  it.     I  had  at  several  times 
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during  tlie  argument,  and  after  considering  the  evidence,  certainly  been  impressed 
with  similar  doubts  ;  but  upon  the  whole  view  of  the  case,  I  have  come  to  the  opinion, 
that,  in  that  respect  also,  tile  judgment  of  the  Court  below  was  well  founded;  and 
that  in  respect  of  tlie  value  of  those  goods,  as  well  a.s  the  others,  tlie  estate  of  Mr. 
Mortimer  is  rightly  charged. 

Judgment  affirmed,  with  costs. 


[229]  ENGLAND. 

(CouET  OF  Chancery.) 

SAMUEL  WALKER,  .JONATHAN  WALKER,  VINCENT  HENRY  EYRE,  and 
RICHARD  ST A'ShEY,— Appellants;  JOHN  HARDMAN,  THOMAS  COOKE, 
WILLIAM  BAKER,  and  SOPHIA  his  Wife,  CHARLES  BAYLIS,  and  ANN 
liis  Wife, — Respondents. 

[Mews'  Dig.  v.  :?92  ;  xi.  1162,  1190.     S.  C.  i  CI.  and  F.  258.     Cited  in  In  re  Boys, 

1870,  L.  R.  10  Eq.  467.] 

L.  and  Co.,  carrying  on  trade  at  S.,  kept  a  banking  account  witli  W.  and  Co. 
bankers  at  S.  The  account  consisted  of  bills  and  cash  paid  in  by  L.  and  Co., 
and  monies  advanced  on  the  credit  of  those  payments  by  the  bankers.  In 
1815,  there  being  a  large  balance  due,  tlie  bankei-s  required  security  for  the 
balance  and  tlieir  future  advances,  and  accordingly  a  bond, — in  the  common 
form,  witli  a  penalty  of  £10,000  to  secure  £5000,  in  which  W.  F.  joined  as  a 
surety, — was  given  by  the  merchants  to  tlie  bankers.  In  consequence  of 
certain  defects  in  this  bond  the  bankers  applied  for  an  amended  security,  and 
a  new  bond,  in  a  penalty  of  £20,000  to-  secure  £10,000,  was  executed  by  L. 
and  Co.,  with  W.  F.  as  a  surety.  There  was  evidence  that,  upon  tlie  treaty 
for  the  security,  it  was  understood  between  tlie  bankers  and  their  customers 
that  the  bond  was  given  to  secure  the  floating  balance ;  but  tlie  bond  being  in 
the  common  form,  with  interest  from  tlie  day  of  execution,  and  it  not  appear- 
ing b}^  any  evidence  that  tlie  purpose  was  explained  to  W.  F.,  the  surety,  who 
wa.s  a  common  farmer,  and  a  man  ignorant  of  business — tlie  merchants  having 
become  bankrupt, — Held,  in  a  creditor's  suit,  for  administration  of  the  assets 
of  the  deceased  surety,  that  the  bond  must  be  taken  as  a.  security  for  the 
balance  actually  due  when  it  was  executed,  subject  to  an  account  of  subsequent 
payments  made  to  the  bankers  by  the  principals. 

[230]  In  and  prior  to  the  year  1815  the  Appellants  and  Thomas  Walker  carried  on 
business  as  Iwinkers  at  Sheffield,  in  the  county  of  York,  in  partnership  together,  under 
the  style  or  firm  of  Walkers,  Eyre,  and  Stanley,  and  they  continued  to  carry  on  sucli 
business  in  partnership  until  the  death  of  Tliomas  Walker. 

At  the  same  time  Henry  Lomas  carried  on  business  as  a  merchant  in  Sheffield  ; 
and  in  the  esirly  part  of  the  year  1815  he  formed  a  partnership  with  Thomas  Fidgeon 
and  Edward  Getley,  which  was  to  commence  as  from  tlie  1st  of  Januarj-,  1815,  and 
tlienceforward  Henry  Lomas,  Tho-mas  Fidgeon,  and  Edward  Getley,  continued  to 
carry  on  such  business  in  partnership  togetlier,  under  the  style  or  firm  of  Heiirv 
Lomas  and  Co.,  until  tlieir  bankruptcy,  wiiich  took  place  in  the  year  1816. 

Previously  to-  the  year  1815,  Henry  Lomas  kept  an  account  with  Walkers,  Eyre, 
and  Stanley,  as  his  bankers;  and  tlie  new  firm  of  Henr}'  Lomas  and  Co.  continued 
to  deal  with  Walkere,  Eyre,  and  StaiJey,  on  the  footing  ol  the  previous 
accoiint  between  them  and  Henry  Lomas.  Tlie  usual  mode  of  dealing 
between  Walkei-s,  Eyre,  and  vStanley,  and  their  custoniers,  was  as  fol- 
lows:— Wlien  bills  were  brought  to  them  by  a  custodier,  they  did  not 
discount  each  biU  separately,  as  Londlon  bankers  do,  but  carried  suci;  bills  to  the 
credit  of  the  customer,  and  advanced  money  or  bills  to  the  amount  required,  whethei- 
more  or  less  than  the  amount  of  the  bills  brought  by  tJie  customer.     Bills  so  credited 
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and  afterwards  dishonoured  were  carried  to  tlie  debit  of  the  customer,  and  at  the  end 
of  each  year  an  interest  account  was  [231]  made  out,  in  which  tlie  customer  was 
debited  and  credited  with  interest  on  the  diti'erent  items  on  the  debit  and  credit  side 
of  the  account  respectively,  sucli  interest  being  computed  upon  each  item  from  its 
date  to  the  end  of  the  current  year.  And  the  customer  was,  after  the}  end  of  the  year, 
debited  or  credited  witlli  the  balance  of  such  interest  account  as  tlie  case  might  te. 

In  the  month  of  August,  1815,  the  account  of  Henry  Lomas  and  Co.  being  in 
a  state  very  unsatisfactory  to  Walkers,  Eyre,  and  Stanley,  who  held  undue  bills 
to  a  very  large  amount,  for  which  they  had  given  Henry  Lomas  and  Co.  credit,  and 
notwithstanding  such  credit,  the  amount  of  the  creditor  side  of  their  account  falling 
short  by  a  considerable  sum  of  the  debtor  side,  the  Appellant  Richard  Stanley, 
and  (by  his  directions),  William  Dyson  (then  clerk  tO'  Walkers,  Eyre,  and  Stanley), 
made  applications  to  Henry  Lomas,  botli  personally  and  through  Richard  Wood 
(then  clerk  to  Henry  Lomas  and  Co.),  calling  upon  Henry  Lomas  and  his  partners, 
Thomas  Fidgeon  and  Edward  Getley,  to  give  security  to  Walkers,  Eyre,  and  Stanley 
for  the  advances  which  tliey  had  already  made  or  might  thereafter  make  to  Henry 
Lomas  and  Co.  To  tliese  applications  Henry  Lomas  always  replied,  that  he  and 
his  partners  were  ready  to  give  security  to  the  amount  of  £10,000  or  upwards,  to 
Walkers,  Ej're,  and  Stanley  for  the  advances  made  and  to  be  made  by  tliem  to  him 
and  his  partners  ;  and  in  the  result  of  such  applications  a  bond  was,  in  the  month 
of  August,  1815,  executed  and  delivered  by  Henry  Lomas,  Thomas  Fidgeon,  and 
Edwai-d  Getley,  and  by  William  Fidgeon  (a  brotlier  of  Thomas  Fid-[232]-geon)  as 
a  surety,  whereby  they  became  bound  to  the  Appellants  and  their  then  partner 
Thomas  Walker,  under  the  partnership  firm  of  Walkers,  Eyre,  and  Stanley,  in  the 
penal  sum  of  £10,000,  conditioned  for  payment  by  Heniy  Lomas  and  Co.  to  Walkers, 
Eyre,  and  Stanley  of  £5000  within  six  months  after  demand. 

This  bond  was  given  as  a  standing  security,  to  the  ex-tent  of  £5000,  for  what 
might  be  due  to  Walkers,  Eyre,  and  Stanley  from  Henry  Lomas  and  Co.  on  the 
balance  of  account. 

Shortly  after  the  execution  of  this  bond,  the  Appellant,  Richard  Stanle_v,  through 
the  said  Richard  Wood,  applied  to  Heniy  Lomas  to  have  the  bond  altered,  in  certain 
particulars  not  affecting  the  nature  and  purpose  of  the  bond  as  a  standing  security 
for  the  floating  balance.  To  these  alterations  Henry  Lomas  consented  ;  and  at  tlie 
same  time  lie  proposed  that  instead  of  altering  the  bond,  a  new  one  should  be 
executed  for  securing  double  the  amount;  and  in  consequence  the  bond  in  question 
in  this  cause  was  (under  Henry  Lomas's  directions)  prepared  by  tlie  solicitor  of 
Henry  Lomas  and  Co.  and  executed  by  Henr}-  Lomas,  Thomas  Fidgeon,  Edward 
Getley,  and  William  Fidgeon,  as  surety. 

This  bond  bears  date  the  26th  of  August,  1815,  and  is  a.  joint  and  several  bond 
by  Thomas  Fidgeon,  Edward  Getley,  Henry  Lomas,  and  WiUiaiu  Fidgeon,  to  Thomas 
Walker,  and  the  Appellants  (the  Appellant  Vincent  Henry  Eyre  being  tlierein  by 
mistake  called  Vincent  Eyre)  in  the  common  form  and  in  the  penal  sum  of  £20,000 
conditioned  for  the  payment  of  £10,000  ''  upon  demand  icith  lairfid  interest  fai- 
ths same  frmn  t)ie  date  thereof." 

[233]  On  the  day  of  tlie  delivei-y  of  this  new  bond  at  the  banking-house'  of 
Walkers,  Eyre,  and  Stanley,  or  on  the  following  morning,  Henry  Lomas  made  out 
and  delivered  tO'  Walkers,  Eyre,  and  Stanley,  a  list  of  moneys  which  would  be 
accruing,  due  to  Henry  Lomas  and  Co.  from  sundry  persons  in  the  course  of  the 
then  ensuing  months  of  September,  October,  and  November,  and  of  the  advances, 
amounting  to  £12,000  or  thereabouts,  which  they  expected  they  should  have  occasion 
for  from  Walkers,  Eyre,  and  Stanley,  in  the  course  of  tlie  month  of  September  :  and 
the  list  exhibited  the  particular  days  on  which  such  advances  would  be  wanted. 

In  compliance  with  this  application.  Walkers,  Eyre,  and  Stanley,  within  a  few 
weeks  after  the  execution  of  tlie  bond,  made  further  advances  to  Henry  Lomas  and 
Co.,  to  the  extent  of  £12,000  and  upwards. 

The  lK>nd.  dated  26tli  August,  1815,  was  executed  by  Heni-y  Lomas  on  that  day, 
or  on  tlie  27th,  28th,  or  29tli  of  that  month,  in  the  presence  of,  and  attested  by 
Richard  Wood,  having  been  previously  signed  by  the  otlier  obligors;  but  it  appeal's 
that  such  execution  thereof  by  Edward  Getley  was  not  attested,  and  the  execution 
thereof  by  Thomas  Fidgeon  and  William  Fidgeon  was  attested  only  by  Mary  Fidgeon, 
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the  daughter  of  Thomas  Fidgeon.  On  tlie  11th  Jauuai-y,  ISIG,  Walkers,  Eyre, 
aud  Stanlej',  beiug  dissatisfied  with  tlie  sta,te  of  the  account  of  Henry  Louias  and 
Co.  with  them,  instructed  Cliarles  Brooktield,  as  tlieir  attorney,  to  endeavour  to 
obtain  from  Heniy  Lomas,  and  Co.  a  reduction  of  the  account,  and  from  William 
Fidgeon  a  satisfactory  security  for  [234]  the  £  TO, 000  due  on  the  bond.  Charles 
Hi'ookfield,  considering  it  desirable  tliat  the  execution  of  the  bond  by  Edward 
(ietley  should  be  attested,  aud  the  execution  thereof  by  Thomas  and  William  Fidgeon 
lie  attested  by  an  indifferent  witness,  had  an  interview  on  the  Kith  January,  lf<16, 
with  Edward  Getley,  who  then  acknowledged  his  signature,  and  re^executed  the 
bond  of  the  26tli  August  ISlo  in  his  presence.  At  that  interview  Charles  Hrooktield 
told  Edward  Getley,  and  Edward  Getley  admitted,  that  tlie  balance  of  the  itccount 
was  upwards  of  £20,000 ;  and  Charles  Brookfield  told  Edward  Getley  that  the 
obligees  were  determined  tO'  have  it  reduced,  whereupon  Edward  (Jetley  held  out  pro- 
mises of  an  early  reduction  of  the  account.  On  the  same  lyth  January  1816,  Charles 
Brookfield  had  an  intei-view  witli  William  Fidgeon,  and  produced  to  him  the  bond 
of  the  26th  August,  181^  when  WiUia.m  Fidgeon  acknowledged  his  handwriting 
thereto,  and  re-executed  it  in  Charles  Brooktield's  presence. 

At  the  same  interview,  Charles  Brookfield  told  William  Fidgeon  tliat  tlie  parties 
were  dissatisfied  to  hold  merely  a  bond  as  tlieir  security  ;  and  tliat  understanding 
that  he  had  considerable  freehold  pro'ijerty,  they  expected  the  £10,000  to  be  secured 
either  by  a  mortgage  or  a  deposit  of  title  deeds  relating  tO'  property  of  competent 
value,  or  he  must  pay  the  money.  Aud,  after  some  further  convei-satiou,  Charles 
Brookfield  having  told  William  Fidgeon,  that  his  instructions  were,  to  have  either 
the  security  required  or  tJie  money,  William  Fidgeon  promised  to  consult  a  friend 
on  the  subject  and  to  meet  Charles  Brookfield  on  the  following  morning;  [235]  and, 
accordingly,  on  the  14th  of  Januaiy,  1816,  Charles  Brookfield  had  another  inter- 
view with  WiUiam  Fidgeon,  at  Thomas  Fidgeon's  house.  At  this  interview  William 
Fidgeon  at  first  refused  tO'  give  any  further  security,  whereupon  Charles  Brook- 
field told  him,  in  the  presence  of  Edward  Getley,  tliat  if  he,  WiUiani  Fidgeon,  did 
not  give  security,  he  must  immediately  pay  the  money,  or  tiie  obligees  would  pro- 
ceed against  him  on  the  bond.  After  some  further  conversation,  William  Fidgeon 
consented  to  give  the  security,  and  promised  to-  bring  his  title  deeds  to  Charles 
Brookfield  the  next  morning.     But  this  promise  he  did  not  perform. 

On  tlie  27tli  of  March,  1816,  fjie  Appellant,  Richard  Stanley,  together  with 
Charles  Brookfield,  had  an  interview  with  Edward  Getley,  when  tlie  Appellant, 
Richard  Stanley,  peremptorily  demanded  of  Edward  Getley,  that  the  account  should 
lie  reduced  ;  and  thereupon  Edward  (jetley  gave  the  Apjiellaiit  bills  of  exchange 
nmouuting  to  £10,000,  drawn  by  Henry  Lomas  and  Co.  on  Alexander  Levi,  oi- 
Alexander  Levi  and  Co.,  but  which,  when  presented  for  acceptance,  were  dishonoured. 

On  the  -id  day  of  May,  1816,  WiUiam  Fidgeon  died  intestate,  possessed  of  some 
personal  estate,  and  seized  of  or  entitled  to  considerable  freehold  estate.  He  left 
Thomas  Fidgeon  his  brother  and  heir  at  law  ;  and,  after  his  death,  letters  of  admini- 
stration of  his  personal  estate  were  granted  by  tlie  Consistory  Court  of  the  Bishoji 
of  Litchfield  and  Coventi-y  to  the  defendant  Sam  Cave  Fidgeon. 

On  the  30tli  day  of  May,  1816,  a  commission  of  bankrupt,  under  the  Great  Seal 
of  Great  Britain,  [236]  was  issued  against  Heni-y  Lomas,  Edward  Getley,  and  Thomas 
Fidgeon.  who  were  duly  found  and  declared  bankrupts  under  the  same.  The  Re- 
spondents, John  Hardman,  and  Thomas  Cooke,  together  with  the  late  Defendant, 
Peter  Kempson,  since  deceased,  were  appointed  as-signees  of  the  estate  and  effects 
of  tlie  bankrupts  under  the  commission  :  and  the  usual  assignment  of  the  personal 
estate  of  the  bankrupts,  and  the  usual  bargain  and  sale  of  their  freehold  estates 
were  executed  to  them  by  the  major  part  of  the  commissioners  in  and  by  such  com- 
mission named  and  authorised.  The  bargain  and  sa.e  bore  date  in  the  month  of 
July.  1816.  and  was  in  due  time  enrolled  in  the  Court  of  Chancei-y  ;  and  thereby 
tlie  freehold  estates  of  William  Fidgeon  were  vested  in  the  assignees,  but  charr^ed 
with  tlie  bond  and  the  other  specialty  debts  of  William  Fidgeon. 

On  the  3d  of  July,   1816,  the  Appellants,  together  with  their  partner.  Thomas 

Walker,  on  behalf  of  themselves  and  all  other  tlie  creditoi-s  of  William   Fidceon,' 

deceased,  filed  their  original  bill  in  this  cause  in  the  Court  of  Chancei'A%   (which 

was    afterwards   twice   amended,)    against   the   Respondents    John    Hardiiian,    aii(| 
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Tliouias  Cooke,  uiid  the  said  late  Defendant,  Peter  Kempson,  (assignees  of  the  said 
bankrupts  Henry  Lonias,  Thomas  Fidgeon,  and  Edward  Getley,)  and  against  tlie 
said  hite  Defendant,  Sam  Cave  Fidgeon,  (as  administrator  of  tJie  said  William 
Fidgeon  deceased,)  thereby  setting  forth  (among  other  tilings)  the  facts  before 
stated,  the  bond  of  the  "26111  of  Aug:ust,  1815,  and  a  demand  and  refusal  of  payment ; 
and  thereby  praying,  that  an  account  might  be  decreed  to'  be  taken  of  the  personal 
estate  [237]  and  effects  .which  the  intestate  WiUiam  Fidgeon  was  at  tlie  time  of 
his  death  possessed  of,  entitled  to,  or  interested  in,  and  which  had  been  possessed 
by  or  come  to  the  hands  of  Sam  Cave  Fidgeon,  and  of  his  application  tliereof  ;  and 
also  an  account  of  the  intestate's  funeral  expenses,  ajid  of  tlie  expenses  of  tlie  letters 
of  administration,  and  after  satisfaction  thereof,  that  tlte  assets  might  be  applied 
in  payment  of  the  debt  due  tO'  Plaintiffs,  and  of  the  otlier  debts  due  and  owing  by 
the  intestate  at  the  time  of  his  death,  in  a  due  course  of  administration  ;  and,  in 
case  the  intestate's  personal  eistate  and  effects  should  be  found  insufficient  for  the 
payment  of  his  specialty  debts,  then  that  his  real  estate,  or  a  competent  part  thereof, 
might  be  decreed  tO'  be  sold,  and  the  money  arising  fronPsucli,  sale  apj)lied  in  pay- 
ment of  his  specialty  debts;  and  that  aU  necessaiy  parties  might  be  decreed  to 
concur  in  such  sale  ;  and  in  case  tlie  money  produced  by  such  sale,  together  with 
the  intestate's  personal  estate,  should  be  found  insufficient  for  the  payment  of  the 
intestate's  specialty  debts,  tlien  that  an  account  might  be  taken  of  tliei  rents  and 
profits  accrued  and  to  arise  until  such  sale,  and  tliat  the  same  might  be  applied 
in  payment  of  the  specialty  debts  ;  and  that,  for  tliat  pui-jjose,  some  proper  person 
might  be  appointed  to  prove  the  amount  of  such  rents  and  profits  received  by  Thomas 
Fidgeon  as  a  debt  under  the  commission ;  and  that  so^  much  of  such  rents  and 
profits  as  should  appear^  to^  have  been  received  b}'  John  Hardnian,  Peter  Kempson. 
and  Thomas  Cooke,  or  any  or  either  of  tliem,  might  be  answered  by  them  or  him 
respectively :  and  tlia.t  in  the  mean  time  the  said  Jolui  Hardman,  Peter  Kempson, 
and  Tlionias  [238]  Cooke  might  be  restrained,  by  tlie  order  and  injunction  of  the 
Court,  from  selling  or  disposing  of  the  intestate's  real  estate,  or  any  part  thereof, 
and  for  general  relief. 

All  the  Defendants  appeared,  and  put  in  tlieir  answers  to  the  biU  ;  and  the  answer 
of  the  Defendants,  the  assignees,  contained  the  following  passage,  that  is  toi  say  : 
"  They  telieve  it  to  be  true  that  the  sum  of  £10,000,  and  some  interest  for  the  same, 
hath  not  been  ]3aid  to  the  said  complainants,  but  whether  the  wliolei  of  the  said 
principal  sum  and  interest  from  the  date  of  the  said  lx)nd  is  now  due,  or  the  amount 
of  what  is  riO'W  due  thereon  for-  principal  and  interest  on  the  security  of  the  said 
bond,  or  whetlier  the  said  complainants  have  or  have  not  made  such  demand  as  in 
the  said  bill  mentioned,  tliese  Defendants  cannot  set  forth  as  to  their  knowledge, 
information,  belief,  or  otJiei-wise." 

The  Plaintiffs  having  replied  to  the  answers,  evidence  was  given,  proving  the 
allegations  of  the  bill  as  before  set  forth,  and  examined  Richard  '^Vood,  Mary 
Fidgeon,  Charles  Brookfield,  and  Robert  Neville,  to  prove  the  bond  and  demand. 

On  the  ;?lst  of  July,  1819.  the  original  cause  was  heard  before  the  Vice>-Chancellor, 
wlien  a.  decree  was  made,  whereby  it  was  aaiiong  other  things  ordered  and  decreed, 
that  it  should  be  referred  to  Mr.  Harvey,  one  of  the  Masters  of  the  Court  of  Chancery, 
to  take  an  account  of  what  was  due  to  the  Plaintiffs,  and  all  other  tlie  creditors  of 
William  Fidgeon,  deceased,  the  intestate  in  the  pleadings  named,  and  also  an 
account  of  his  personal  estate  come  to  the  hands  of  Sam  Cava  Fidgeon,  and  of  his 
funeral  expenses,  with  the  usual  directions  ;  [239]  And  it  was  ordered,  that  the 
intestate's  personal  estatt^  should  be  applied  in  jiayment  of  his  debts  and  funeral 
expenses,  in  a  course  of  administration  :  And  it  was  ordered,  that  the  Master  sliould 
inquire  what  real  estates  the  intestate  died  seised  of,  and  whetlier  tlie  same  were 
subject  to  any  and  what  incumbrances,  and  in  whom  those  incumbrances  were  vested  : 
And  it  was  ordered,  that  tlie  Master  should  inquire  whetlier  any  and  what  sum  or 
sums  of  money  had  been  received  by  the  Plaintiffs,  or  by  any  otlier  person  or  pei'sons, 
for  their  or  either  of  their  use  on  account  of  the  said  bond?  And  the  Court-  re- 
sen'ed  the  question,  whether  the  sums  to  which  the  estate  of  the  intestate'  was  liable 
ought  to  be  paid  out  of  his  real  or  personal  estate?  And  it  was  ordered,  that  the 
Master  should  inquire  whether  the  Plaintiffs  held  any,  and  what  other  securities 
fur  the  money  mentioned  in  the  bond? 
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Under  this  decree  the  Det'endaiits  took  in  no  cliarge  or  state  of  facts,  but  they 
exhibited  interrogatories  for  the  examination  of  tlie  Appellants  and  the  Plaintitf, 
Thomas  Wiilker. 

To  these  interrogatories  the  Appellants  and  Thomas  Walker  put  in  an  examina- 
tion, stating  that  Thonias  Fidgeon,  Edward  Getley,  and  HenrA'  Lomas,  were,  at  the 
time  of  their  bankruptcy,  indebted  tO'  tliem  in  the  sum  of  £28,742  17s.  9d.,  on 
balance  of  the  banking  account,  kept  with  them  by  Tliomas  Fidgeon,  Edward  Getley, 
and  Heniy  Lomas,  and  as  a  securit}-  for  which  balance  the  bond  was  given  ;  and  that 
tlie  sum  of  £20,975  l!)s.  ;id.,  or  thereabouts,  was  then  due  and  owing  tO'  them  on  the 
balance  of  the  said  account;  and  they  said  they  had  not  rec-eived  any  sum  of 
money  on  account  of  the  bond ;  and  that  they  did  not  hold  any  securities  [240]  given 
to  them  for  securing  the  payment  of  the  money  mentioned  in  tlie  I>o>nd,  but  that 
they  held  sundry  bills  of  exchange,  and  some  other  securities  given  tO'  them  for 
securing  tlie  payiiieiit  of  the  said  balance  of  account;  and  which  bills  and  other 
securities  they  held,  together  with  the  said  bond,  for  tliat  purpose. 

The  Defendants,  tlie  assignees,  having  obtained  an  order,  referring  the  examina- 
tion to  the  Master  for  iusufficienc)-,  tJie  Master  was  of  opinion  that  the  same  was  not 
sufficient,  in  not  setting  forth  the  particulars  of  the  securities  held  by  the  examin- 
ants.  The  Apjiellants  and  Thomas  Walker  thereupon  put  in  a  further  axamina- 
tion  to  the  interrogatories,  and  tliereby  stated  that  the  bond  was  given  to  the 
extent  of  £10.000,  for  the  balance  of  the  banking  account  in  their  former  examina^ 
tion  mentioned  ;  which  balance,  at  the  date  and  execution  of  the  said  bond,  exceeded, 
and  had  ever  since  exceeded,  and  did  then  exceed  the  sum  of  £10,000  :  and  that  the 
same  bond  was  not  given  for  any  otlier  specific  sum  of  money:  And  they  said,  tliat 
beside*  the  bond  they  held  sundry  bills  of  exchange  as  securities  for  the  balance  of 
tiieir  banking  account,  and  which  wej'e  given  to  the  examinants  by  Thomas  Fidgeon. 
Edward  Getley,  and  Henry  Lomas  :  And  they  set  forth,  in  a  sclieduleto  their  examina- 
tion, the  ]iarticulars  of  such  bills. 

Tlie  Defendants  laid  before  the  Master  no  evidence,  (except  the  said  examina- 
tions), on  the  matter  of  the  inquii-y  directed  by  the  decree  respecting  the  bond. 

On  the  16th  of  July,  1821,  the  Master  made  his  general  report,  and  thereby, 
among  otlier  things,  certified  that  a.  sum  of  £12,913  7s.  lOd.  was  due  to  the  Plain- 
tiffs from  the  intestate  on  the  bond,  for  [241]  principal  and  intei-est  to  the  date  of 
his  report.  And  as  to  tluit  part  of  the  decree,  wliich  directed  him  to  inquire  whether 
any,  and  what  sums  of  money  had  been  received  by  the  Plaintiffs,  or  by  any  person 
or  persons  for  their  or  eitlier  of  their  use,  on  account  of  the  bond,  and  whether  the 
Plaintiffs  held  any  other,  and  what  security,  for  the  money  mentioned  in  the  bond, 
the  Master,  (kfter  setting  fortli  the  subsiiance  of  the  original  examination,  and 
further  examination),  certified  as  follow-s :  "  Llpon  consideration  of  the  said  ex- 
aminations, and  no  other  evidence  having  been  produced  before  me,  I  find  that 
no  sum  of  money  has  been  received  by  the  Plaintiffs,  or  any  person,  for'  tlieir  or 
either  of  their  use,  on  account  of  the  said  bond,  and  that  they  hold  the  bills  of 
exchange  before  mentioned,  (being  the  bills  mentioned  in  the  schedule  to  tlie  further 
examination)  jointly  with  the  said  bond  as  securities  for  the  balance  due  to  tliem  on 
tlie  said  banking  account." 

The  Respondents,  John  Hardnian  and  Thomas  Cooke,  and  Peter  Kempson,  took 
four  exceptions  to  the  report. 

First,  For  that  the  said  Master,  in  and  by  his  said  i-«.porti,  has  certified  that  no 
sum  of  money  had  been  received  by  the  Plaintiff's,  or  any  person  for  their  or  either  of 
tlieir  use,  on  account  of  the  bond  in  tlie  said  report  mentioned  ;  wliereas  lie  ought 
to  have  certified  tliat  the  Plaintiffs  did,  after  the  date  of  the  said  bond,  receive 
divei-s  sums  of  money  on  account  of  the  balance  alleged  to  be  due  tO'  tl>em,  and 
that  such  balance  was  wholly  paid  oft',  or  greatly  reduced  below  tlie  sum  of  £10,000. 

Second,  For  that  the  said  Master,  in  and  by  his  [242]  said  report,  has  certified  that 
the  Plaintiff's  held  the  bills  of  excliange  in  the  pleadings  mentioned,  jointly  with 
the  said  bund,  as  securities  for  the  balance  due  to  them  on  the  banking  lU'count  in 
the  pleadings  mentioned  ;  whereas  he  ouglit  to  have  certified  that  the  said  b(md  was 
not  given  to  secure  the  balance  of  their  ba,nking  account,  and  that  the  same  was 
given  to>  secure  such  balance  as  was  then  due,  or  alleged  tO'  be  due,  to.  them  at  the 
time  when  the  said  bond  was  given,  or  so  much  thei-eof  as  did  not  exceed  the  sum  of 
£10,000. 
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Third.  For  tliat  the  said  Master  has  rec-eived  in  evidence  the  examination  of 
tlie  said  Plaintiffs,  in  support  of  the  allegation  ol  the  said  Plaintiffs,  and  has 
founded  his  report  tliereon  :  whereas  the  said  Defendants  are  advised,  and  submit, 
that  tlie  same  is  not  evidence  against  the  said  Defendants. 

Fourtli,  For  that  the  said  Master  has  not  taken  an  account  of'  what  was  due  to 
the  Plaintiff's,  as  he  was  directed  to  do,  by  the  said  Thomas  Fidgeon,  Edward  Getley, 
and  Henry  Lonias,  at  the  time  of  the  said  bankruptcy,  and  has  certified  by  his  said 
report,  tiiat  the  said  bond  is  a  security  for  such  balance ;  wliereas,  he  O'Ught  tO'  have 
certified  tliat  the  said  bond  is  not  a  security  to  them  for  such  balance,  and  only  fo^r 
so  much,  if  any,  of  the  said  debt,  which  was,  due  and  owing  to  them  at  the  "time 
when  the  said  bond  was  given,  as  now  remains  unpaid,  but  which  the  said  Master 
lias  declined  to  inquire  into  or  ascertain. 

On  the  19th  of  July,  1822,  the  exceptions  liaving  been  argued  before  the  'Vice- 
Chaucellor  :  "  It  was  ordered,  that  it  be  referred  back  to  the  Master,  Mr.  Harvey,  to 
review  Ids  report,  and  the  Master  was  to  impure  and  state  to  the  Court,  [243]  whether 
the  bond,  dated  the  26th  of  August,  1815,  in  the  pleadings  mentioned,  was  to  be  held 
as  a  security  for  the  particular  balance  due  to  the  Plaintiffs  on  the  banking  account, 
at  the  date  of  the  bond,  or  for  the  general  balance  which  should  from  time  to  time 
remain  due  to  them  ;  and  if  the  Master  should  be  of  opinion  that  the  bond  was  to  be 
held  only  as  a  security  for  the  particular  balance  due  at  the  date  of  the  bond,  then  the 
Master  was  to  inquire  and  state  to  the  Court  whether  any  and  what  sum  remained  due 
to  the  Plaintiff's  on  such  bond,  from  the  estate  of  tlie  intestate?  And  the  Master  was 
to  state  any  circumstances  specially  to  the  Court,  at  the  request  of  either  party:  And, 
for  the  better  discovery  of  the  matters  aforesaid,  the  parties  were  to  produce  before 
the  Master,  upon  oath,  all  books,  papers,  and  writings,  in  their  custody  or  power, 
relating  thereto,  and  tO'  be  examined  upon  interrogatories  as  the  Master  should  direct." 
The  Appellants  and  Thomas  Walker,  under  this  order,  examined  WiUiam  Dyson, 
who  deposed  as  follows  : 

This  Deponent  saith  that  the  complainants  advanced  monies,  and  discounted  bills, 
to  and  for  the  use  of  the  firm  of  Henry  Lomas  and  Co.,  though  not  by  taking  discount 
on  each  bill  separately,  as  is  the  mode  adopted  by  London  bankers,  but  according  to 
the  practice  in  use  with  the  said  complainants,  of  carrying  any  bills  brought  in  to 
the  credit  of  the  parties  so  depositing  them,  and  advancing  monies  to  such  parties  to 
the  amount  required,  whether  more  or  less  than  the  amount  of  such  bills,  and  at  the 
end  of  the  year  an  interest-account  was  made  out,  in  which  the  parties  having  [244} 
accounts  with  the  said  complainants  were  either  debited  or  credited  for  interest,  as 
the  case  might  be:  and  this  deponent  further  saith,  that  according  to  such  practice 
the  said  complainants,  in  their  account  with  the  said  firm  of  Henry  Lomas  and  Co., 
gave  such  last  mentioned  firm  credit  for  all  undue  bills  of  exchange  handed  to  the 
said  complainants,  as  well  as  for  cash  received  for  and  on  account  of  the  said  firm : 
and  this  deponent  further  saith,  that  he  had,  in  the  month  of  August,  1815,  when  he 
was  clerk  and  book-keeper  in  the  said  banking-house  of  the  said  complainants,  the 
means  of  knowing  the  state  of  the  account  between  the  said  complainants  and  the 
said  firm  of  Henry  Lomas  and  Co.  ;  and  this  deponent  has  recently  inspected  and 
examined  the  books  of  the  said  complainants,  and  saith,  that  it  appears  from  tlie 
account  therein  contained  between  the  said  complainants  and  the  said  Henry  Lomas 
and  Co.,  that  there  were,  up  to  the  26th  of  August,  1815,  sums  amounting  to  £151,763 
12s.  lOd.,  to  the  debit  of  the  said  Henry  Lomas  and  Co.,  and  to  their  credit  sums 
amounting  to  £149,387  15s.  8d.,  leaving  a  balance  on  the  said  26th  of  August,  1815, 
of  £2375  I7s.  2d.,  in  favour  of  tJie  said  complainants:  And  this  deponent  further 
saith,  that  in  consequence  of  the  account  of  the  said  firm  of  Henry  Lomas  and  Co.  with 
the  said  complainants  becoming  over-drawn  to  a  considerable  extent,  in  and  about  the 
month  of  August,  1815,  this  deponent,  on  behalf  of  the  said  complainants,  and  by  the 
directions  of  the  said  complainant  Richard  Stanley,  who  was  the  acting  partner  to 
tiie  said  complainants  said  banking-house  at  Sheffield  aforesaid,  made  several  applica- 
tions to  the  said  Henry  Lomas,  that  [245]  he  the  said  Henry  Lomas  and  his  partners 
Thomas  Fidgeon  and  Edward  Getley  should  give  security  to  the  said  complainants  for 
the  advances  which  they  the  said  complainants  had  already  made,  and  might  there- 
after make,  to  the  said  firm  of  Henry  Lomas  and  Co. ;  and  tlie  said  Henry  Lomas 
iilways  replied,  that  he  and  his  partners  the  said  Thomas  Fidgeon  ajid  Edward  Getley 
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were  ready  when  called  upon,  to  give  security  to  the  extent  of  £10,000  or  upwards  to 
the  said  complainants  for  the  advances  made  and  to  be  made  by  them  to  him  the  said 
Henry  Lomas  and  his  partners :  And  this  deponent  further  saith,  that,  to  the  best  of 
his  knowledge  and  belief,  the  said  complainant  Richard  Stanley  made  similar  appli- 
cations, and  about  tlie  same  period  to  the  said  Henry  Lomas,  and  received  from  him 
similar  answers,  as  this  deponent  understood  from  the  said  complainant  Richard 
Stanley,  who  used,  about  the  period  aforesaid,  frequently  to  tell  this  deponent  that  he 
wius  going  to  apply  again  to  tlie  said  Henry  Lomas  for  security,  and  upon  returning 
from  the  said  Henry  Lomas  used  to  communicate  to  this  deponent  what  had  passed 
between  him  the  said  complainant  Richard  Stanley  and  the  said  Henry  Lomas :  And 
this  deponent  further  saitli,  that  as  the  result  of  the  aforesaid  applications,  it  was 
arranged  and  agreed  that  the  said  Henry  Lomas,  and  liis  partners  Thomas  Fidgeon 
and  Edward  Getley,  should  give  security  to  the  said  complainants  to  the  amount  of 
£10,000,  by  a  bond,  for  the  advances  which  the  said  complainants  tlien  were  or 
might  thereafter  be  under  to  or  on  account  of  the  said  firm  of  Henry  Lomas  and  Co. 
That  si.imetime  in  the  mouth  of  August,  1^15,  a  bond,  ])urporting  to  be  executed  by 
Henry  [246]  Lomas,  Thomas  h  idgeon,  Edward  Getley,  and  William  Fidgeon,  to  the 
said  coujplainants,  in  the  penal  sum  of  £10,000,  was  delivered  to  the  said  banking- 
house  by  or  on  the  part  of  the  said  firm  of  Henry  Lomas  and  Co. :  and  this  deponent 
saw  such  bond  amongst  the  securities  belonging  to  the  said  banking-house,  but  cannot 
now  recollect  the  date  or  particulars  thereof,  or  the  purport  and  effect  of  the  condition 
thereof,  except  that  by  such  condition  the  sum  of  £5000  was  made  payable  to  the  said 
complainants  by  the  said  Henry  Lomas,  Thomas  Fidgeon,  Edward  Getley,  and 
William  Fidgeon  :  And  this  deponent  further  saith,  that,  to  the  best  of  his  knowledge 
and  belief,  that  bond  was  executed  and  given  to  the  said  complainants  as  a  security  to 
the  amount  of  the  said  sum  of  £5000,  for  what  might  at  any  time  be  due  to  the  said 
complainants  from  the  said  firm  of  Henry  Lomas  and  Co.,  on  the  balance  of  the 
account  between  them,  and  not  merely  to  cover  the  actual  balance  due  from  such  firm 
at  the  time  when  the  said  bond  was  executed  ;  for  this  deponent  saith,  that  it  was  the 
uniform  practice  of  the  said  banking-house  to  require  security  (where  they  required 
security  at  all)  from  persons  keeping  cash  with  them  for  the  general  balance  which 
might  from  time  to  time  be  due  to  the  said  banking-house,  to  the  extent  of  the  sum. 
mentioned  in  such  security ;  and  it  was  for  such  a  security  that  tliis  deponent  applied 
to  the  said  Henry  Lomas  as  aforesaid  ;  and  this  deponent  distinctly  understood,  botli 
from  the  said  Henry  Lomas  and  the  said  complainant  Richard  Stanley  before  the  said 
bond  was  given,  as  afterwards,  that  it  was  to  be  a  security  to  the  said  banking-house 
for  the  balance  which  might  at  [247]  any  time  be  due  to  the  said  banking-house  from 
the  said  firm  of  Henry  Lomas  and  Co.  in  the  account  between  them  to  the  extent  of 
£5000,  and  this  deponent  always  considered  and  believed  the  said  bond  to  have  been 
given  as  such  security : 

That  the  said  bond  mentioned  in  this  deponent's  answer  to  the  last  preceding 
interrogatory,  was,  shortly  after  the  same  had  been  given  to  the  said  banking-house, 
returned  by  the  same  complainant  Richard  Stanley  to  the  said  Henry  Lomas,  or  some 
part  of  the  said  firm  of  Henry  Lomas  and  Co.,  and,  to  the  best  of  this  deponent's  re- 
collection and  belief,  for  the  purpose  of  a  new  security  being  given  to  the  said  com- 
plainants to  double  the  amount  of  the  said  bond  ;  And  this  deponent  further  saith, 
that  a  new  bond  was  shortly  afterwards  delivered  to  the  said  banking-house,  purport- 
ing to  be  executed  by  the  said  Henry  Lomas,  Thomas  Fidgeon,  Edward  Getley,  and 
William  Fidgeon,  to  the  said  complainants,  in  the  penal  sum  of  £20,000,  and  con- 
ditioned for  the  payment  of  £10,000:  And  this  deponent  further  saith,  that  he  ha?, 
looked  upon  the  partly  written  and  partly  printed  paper  or  bond  now  produced  and 
shewn  to  him  at  this  the  time  of  his  examination,  marked  with  the  letter  A:  .ivnd 
saith,  that  the  same  is  the  new  bond  or  security  which  was  given  to  tue  said  com- 
plainants by  the  said  Henry  Lomas,  Thomas  Fidgeon,  Edward  (ietley,  and  William 
Fidgeon,  as  aforesaid,  in  lieu  of  the  said  former  bond,  by  the  condition  of  which. 
£5000  only  was  made  payable  to  the  said  complainants :  And  this  deponent  further 
saitli,  that  he  is  not  aware  that  the  said  produced  bond  differs  in  any  other  respect 
from  the  said  former  bond,  besides  the  amount  of  the  penalty  and  of  the  sum  [248] 
made  payable  by  the  condition  thereof:  And  this  deponent  further  saith.  tliat,  to 
the  best  of  his  knowledge  and  belief,  the  said  alteration  of  doubling  the  amount  of  the 
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said  former  bond  was  made  at  tlie  suggestion  of  the  said  comjilainaiit  Richard 
Stanley  ;  for  this  dejionent  remembers  tlie  said  last  named  complainant  telling  thiti 
deponent,  iil)out  the  time  when  the  said  former  bond  was  returned  to  the  said  Henry 
Lomas,  that  he,  the  said  last  named  complainant,  had  been  to  the  said  Henr_y  Lomas 
and  expressed  his  desire  that  a  bond  for  £10,000,  instead  of  the  said  bond  for  £5000, 
should  be  given  to^  the  said  complainants,  and  that  he  the  said  Henry  Lomas  had 
agreed  to  comply  with  that  request ;  and  this  deponent  believes  that  the  said  produced 
bond  was  prepared  by  a  Mr.  Thompson,  as  the  solicitor  of  the  said  firm  of  Henry 
Lomas  and  Co. ;  this  deponent  however  saith,  that  he  had  no  conversation  either  witli 
the  said  Henry  Lomas  or  the  said  Edward  Getley,  with  respect  to  the  giving  of  the 
said  new  bond,  nor  was  this  deponent  tlie  person  through  whom  the  directions  for 
preparing  the  same  were  conveyed  :  And  this  deponent  further  saith,  that  the  said 
produced  bond  having  been  substituted  for  the  said  former  bond,  was  given  for  the 
same  purposes  for  which  such  former  bond  was  given,  and  a,s  tliat  former  bond  was, 
to  the  best  of  this  deponent's  knowledge  and  belief,  and  as  this  deponent  doubts  not, 
under  the  circumstances  and  for  the  reasons  mentioned  in  tliis  deponent's  answer  to 
the  last  preceding  interrogatory,  given  to  tJie  said  complainants  as  a  security  for 
what  might  at  any  time  be  due  to  them  from  the  said  firm  of  Henry  Lomas  and  Co. 
on  the  balance  of  account  between  tliem,  this  deponent,  [249]  for  the  same  reasons 
and  under  the  circumstances,  is  positive  that  the  said  produced  bond  was  likewise 
intended  as  a  security  of  the  same  nature,  to  tlie  extent  however  of  £10,000,  instead 
of  £5000:  That  he  has  again  looked  upon  the  said  produced  bond  marked  A,  and 
saith,  that  the  same  appears  to  have  been  executed  on  the  13th  of  January,  1816,  by 
the  said  Edward  Getley  and  William  Fidgeon  ;  and  this  deponent  further  saith,  that 
the  following  was  the  state  of  tlie  account  between  the  said  banking-house  and  the  said 
firm  of  Henry  Lomas  and  Co.  on  the  26th  of  August,  1815,  and  the  13th  of  January, 
1816,  respectively,  (that  is  to  say),  on  the  26th  of  August,  1815,  tlie  balance  of  such 
account  amounted  to  the  sum  of  £2375  17s.  2d.,  and  the  said  banking-house  then 
held  undue  bills  belonging  to  suoh  firm  to  the  amount  of  £44,596  2s.  7d. ;  and  on  the 
l-'itli  of  January,  1816,  the  balance  of  the  said  account  amounted  to  the  sum  of 
£24,731  Is.  4d.  against  the  said  firm  of  Henry  Lomas  and  Co.,  and  the  said  banking- 
house  then  held  undue  bills  belonging  to  such  firm  to  the  amount  of  £6789  18s.  6d. : 
And  this  deponent  saith,  that  the  said  balances,  on  tlie  26th  of  August,  1815.  and  the 
13tli  of  January,  1816,  respectivelj',  are  computed  by  giving  the  said  firm  of  Henry 
Lomas  and  Co.  credit  for  bills  not  then  due:  That  he  recollects  that  about  the  time 
when  the  said  produced  bond  was  given,  the  said  Henry  Lomas  applied  to  the  said 
complainant  Richard  Stanley  as  the  acting  partner  in  tlie  said  banking-house,  for 
further  advances  to  be  made  by  such  banking-liouse  for  the  use  of  the  said  firm  of 
Henry  Lomas  and  Co.,  though  to  what  amount  this  deponent  cannot  remember  :  and 
this  deponent  further  saith,  that  about  tlie  same  time  the  said  Henry  [250]  L(]mas, 
on  the  part  of  himself  and  his  partners  in  the  firm  of  Henry  Lomas  and  Co.,  delivered 
to  the  said  complainant,  Richard  Stanley,  a  list  or  statement  of  monies  which  tlie  said 
firm  of  HenrjT  Lomas  and  Co.  would  require  from  the  said  banking-house:  And  this 
depo'ient  has  looked  upon  the  paper  writing,  now  produced  and  shewn  to  him  at 
this  the  time  of  his  examination,  marked  with  the  letter  L.,*  and  saitli,  that  the  same 
is  a  list  or  statement  which  was  so  delivered  by  the  said  Henrj'  Lomas  to  the  said 
complainant,  Richard  Stanley,  as  aforesaid  :  "That  the  said  complainant,  Richard 
Stanley,  on  the  part  of  himself  and  his  said  partners  in  the  said  banking-house, 
agreed  to  make,  and  did  accordingly  make,  the  advances  mentioned  in  the  said  pro- 
duced list  or  statement  marked  L.,  to  and  for  the  use  of  the  said  firm  of  Henry  Lomaa 
and  Co.  ;  and  this  deponent  saith,  that  he  knows,  from  his  communications  with  the 
said  complainant,  Richard  Stanley,  and  the  said  Henry  Lomas,  upon  the  subject  of  the 
state  of  the  account  between  the  said  banking-house  and  the  said  firm  of  Henry  Lomas 
and  Co.,  that. the  said  advances  were  made  by  the  said  banking-house  on  the  faitli 
and  security  of  the  said  produced  bond,  and  that  such  advances  would  not  have  been 
made  if  security  to  the  amount  of  £10,000,  or  some  such  amount,  had  not  been  given 
by  the  said  firm  of  Henry  Lomas  and  Co.  tO'  tlie  said  complainants :  that  before  the 
said  produced  bond,  and  tlie  said  former  bond  which  was  returned,  were  given  to  the. 

*  By  this  document  it  appeared  that  about  £12,000  was  required. 
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siiitl  coniplaiiunus,  this  deponent  repeatedlj-  heard  tlie  said  coniphiinant,  Hichard 
Staidey,  refuse  to  tlie  said  Henry  Lonias  any  [251]  further  advances,  until  sonio 
security  was  given  by  the  said  firm  of  Henry  Lonias  and  Co.  ;  and  this  deponent,  by 
tlie  directions  of  the  said  Uust-named  complainant,  refused  similar  applications  foi< 
money  made  by  the  said  Henry  Lomas  ;  and  when  this  deponent  was  directed  by  tliei 
said  complainant,  Richard  Stanley,  to  apply  to  the  said  Henry  Lonias  for  security 
as  aforesaid,  in  the  month  of  Auarust,  1815,  the  said  complainant  Richard  Stanley  re^ 
peatedly  declared  that  the  said  banking-house  wduld  make  the  said  firm  of  Henry 
Lonias  and  Co.  no  further  advances,  until  the  required  security  had  been  given  by 
the  said  firm  to  tlie  said  banking-house,  and  directed  this  deponent  so  to  t«ll  the  said 
Henry  Lomas  :  and  this  deponent  accordingly  did  so :  That  his  opportunities  of 
knowing  the  matters  deposed  to  by  this  deponent  as  aforesaid  were  from  his  having 
been  clerk  and  cashier  to  the  said  complainants  during  the  period  aforesaid  ;  and 
this  deponent  saith,  that  as  such  clerk  and  cashier,  he  kept,  or  assisted  in  keeping,  the 
books  of  the  said  banking-house,  and  paid  and  received  the  monies  paid  and  received 
by  or  on  account  of  the  said  banking-house,  and  nearly  all  the  cash  and  bill  transact 
tions  between  the  said  banking-house  and  the  said  firm  of  Henry  Lonias  and  Co. 
jiassed  through  this  deponent's  hands,  and  this  deponent  was  continually  in  the 
liabit  of  communicating  both  with  the  said  complainant,  Richard  Stanley,  and  thg 
said  Henry  Lomas  upon  the  subject  of  such  transactions. 

Richard  Wood,  who  had  been  clerk  to  the  Plaintiffs,  deposed  that  Henry  Lomas, 
j'jiomas  Fidgeon,  and  Edward  Getley,  jointly  with  William  Fidgeon,  det'eased, 
executed  a  bond  to  the  said  [252]  complainants,  under  their  firm  of  Walkers,  Eyre, 
and  Stanley,  sometime  about  the  middle  of  August,  1815,  but  what  was  the  precise 
date  thereof  this  deponent  cannot  recollect ;  that  by  such  bond  Henry  Lomas,  Thomas 
Fidgeon,  Edward  Getley,  and  William  Fidgeon,  jointly  and  severally  bound  them- 
selves in  the  penal  sum  of  £10,000  to  the  firm  of  Walkers,  Eyre,  and  Stanley,  of 
Sheffield,  bankers,  tO'  pay  to  such  last-mentioned  firm  the  sum  of  £5000,  and,  as  near 
as  this  deponent  can  now  recollect  the  contents  of  such  bond,  witliin  six  months  after 
demand  being  made  by  such  firm  ;  and  this  deponent  saith,  such  bond  was  executed 
under  the  circumstances  mentioned  in  this  deponent's  answer  to  the  last  preceding 
interrogatory ;  and,  that,  to  the  best  of  his  knowledge  and  belief,  the  same  was  exe- 
cuted  as  a  security  to  the  said  complainants  for  the  general  balance  of  the  accounts 
subsisting  between  the  complainants  and  the  firm  of  Henry  Lomas  and  Co.,  to  the 
extent  of  the  sum  of  £5000,  made  payable  as  aforesaid  by  the  condition  of  the  said 
bond  ;  for  this  deponent  saith,  that  at  the  time  of  the  said  bond  being  delivered  to 
the  said  complainants,  he  this  deponent  distinctly  considered  and  understood  the 
said  bond  to  have  been  given  by  the  firm  of  Henry  Lomas  and  Co.  as  a  standing 
security  for  the  general  floating  balance  of  the  account  current  between  that  firm 
and  the  complainants,  to  the  extent  of  the  sum  of  £5000,  and  Henry  Lomas,  who  was 
tiic  only  partner  in  the  firm  of  Henry  Lomas  and  Co.,  residing  at  Slieflie>ld,  and  with 
whom  this  deponent  had  any  communication  on  the  subject  of  the  bond,  always  so 
treated,  and  spoke  of,  and  considered  the  said  Ixind,  in  his  conversations  with  this 
deponent  [253]  respecting  the  same,  both  at  the  time  when  the  same  was  given  to 
the  complainants  and  afterwards:  That  shortly  after  the  bond  had  been  delivered 
to  the  banking-house,  the  complainant,  Richard  Stanley,  expressed  to  this  deponent 
his  wish  that  the  bond  should  be  altered  in  two  or  three  particulars  ;  in  the  first  plvK, 
that  the  money  made  payable  by  the  condition  should  be  made  payable  generally, 
and  without  the  clause  within  six  months  after  demand  ;  in  the  ne.xt  place,  that  the 
partners  comprising  the  firm  of  Walkers,  Eyre,  and  Stanley,  the  obligees  in  the 
bond,  should  be  named  individually  ;  and  in  the  third  place,  that  the  execution  of 
such  bond  by  Thomas  Fidgeon,  Edward  Getley,  and  William  Fidgeon,  should  be 
attested  by  some  professional  person,  instead  of  Mary  Fidgeon,  because  she,  being 
the  daughter  of  Thomas  Fidgeon,  there  might  be  some  difficulty  in  producing  her  as 
a.  witness  to  prove  the  execution  of  such  bond,  should  circumstances  retpiire  her 
evidence;  and  that  the  bond  was  then  delivered  to  this  deponent  by  the  complainant, 
Richard  Stanley,  for  the  purpose  of  being  altered  as  aforesaid;  and  this  deponent 
communicated  to  Henry  Lomas  the  alterations  therein,  which  the  complainant, 
Richard  Stanley,  had  desired  to  be  made,  and  Henry  Lomas  acquiesced  in  such 
alterations,  and  agreed  to  procure  a  new  bond  in  the  form  proposed  by  ti'i  com- 
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plainant,  Richard  Stanley  ;  and  this  deponent  saith,  that  Henry  Lomas  had,  in  the 
interval  between  the  delivery  of  the  first  bond  to  the  complainants  and  its  return  by 
the  complainant,  Richard  Stanley,  more  than  once  expressed  to  this  deponent  his 
regret  that  the  first  bond  had  not  been  conditioned  for  the  payment  of  £10,000  [254] 
instead  of  £5000,  as  he  the  said  Henry  Lomas,  had  understood  that  William  Fidgeon 
would  not  have  objected  to  join  in  a  bond  to  that  amount;  and  when  the  first  bond 
was  returned  by  the  complainant,  Richard  Stanley,  Henry  Lomas  proposed  that, 
instead  of  altering  that  returned  bond,  a  new  one  should  be  executed  in  the  form 
suggested  by  the  complainant,  Richard  Stanley,  with  the  additional  alteration  of 
doubling  the  penalty  and  the  sum  made  payable  by  the  condition,  but  Henry  Lomas 
desired  this  deponent  not  to  mention  that  last-mentioned  variation  to  the  com- 
plainant, Richard  Stanley,  until  the  new  bond  should  have  been  agreed  to  and 
executed  by  his  partners  and  William  Fidgeon,  lest  either  of  them  should  not  con- 
sent thereto ;  that  by  the  directions  of  Henry  Lomas,  this  deponent,  on  the  same  day 
that  the  former  bond  had  been  returned  as  aforesaid,  procured  a  stamped  printed 
form  of  a  bond  in  blank,  and  took  the  same,  together  with  the  bond  returned  as 
aforesaid  by  the  complainant  Richard  Stanley  to  Mr.  Thompson,  solicitor,  of  Shef- 
field, and  instructed  him  to  fill  up  such  blank  form  according  to  the  form  suggested 
by  the  complainant,  Richard  Stanley,  and  with  the  additional  variation  of  making 
the  penalty  of  the  new  bond  £20,000  instead  of  £10,000,  and  the  sum  payable  by 
the  condition  thereof  £10,000  instead  of  £5000  ;  that  the  said  Mr.  Thompson  accord- 
ingly on  the  same  day  filled  up  and  prepared  such  new  bond,  in  pursuance  of  the 
aforesaid  instructions  conveyed  to  him  by  this  deponent;  that  the  produced  bond 
was  substituted  for  the  said  former  bond,  and  was  given  to  the  complainants  as  the 
same  sort  of  security,  and  for  the  same  purposes  as  the  former  [255]  bond,  and  was 
at  the  time  of  its  being  delivered  to  the  banking-house,  considered  and  believed  by 
this  deponent  to  have  been  given  to  the  complainants  as  a  security  for  the  general 
floating  balance  which  should  from  time  to  time  be  due  to  the  complainants  from 
the  firm  of  Henry  Lomas  and  Co.  to  the  extent  of  £10,000,  and  Henry  Lomas  so  spoke 
of  and  treated  the  said  produced  bond  as  such  security  in  his  conversations  with  this 
deponent  upon  the  subject  thereof,  both  at  the  time  when  it  was  given  to  the  said 
complainants  and  afterwards.  That  some  time  about  the  29th  of  August,  1815, 
Henry  Lomas  directed  this  deponent  to  make  out  a  statement  of  the  monies  which 
the  firm  of  Henry  Lomas  and  Co.  would  require  in  the  course  of  the  month  of  Sep- 
tember in  the  same  year,  of  the  amount  of  bills  which  would  be  paid  off  in  the  course 
of  September,  October,  and  November,  1815;  and  this  deponent  understood  from 
Henry  Lomas  that  he  intended  applying  to  the  banking-house  for  other  advances  of 
money,  and  that  such  statement  was  for  the  purpose  of  being  exhibited  to  the  com- 
plainant, Richard  Stanley,  upon  such  application,  in  order  to  shew  him  that  the 
firm  would  require  but  £12,000  to  be  advanced  by  the  banking-house,  whereas  there 
was  paper  in  the  course  of  payment,  which  in  the  month  of  September,  1815,  was 
expected  to  produce  £24,750  or  thereabouts,  in  the  month  of  October  £9517  or 
thereabouts,  and  in  November  £5700  or  thereabouts  :  that  as  subsequent  advances 
were  made  by  the  banking-house,  to  and  for  the  use  and  benefit  of  the  firm  of  Henry 
Lomas  and  Co.,  in  the  month  of  September,  1815,  this  deponent  believes  that  Henry 
Lomas  made  the  intended  application  for  [256]  the  same  to  the  banking-house  ;  that 
he  has  looked  upon  the  paper  writing  now  produced  and  shewn  to  him  at  this  the  time 
of  his  examination,  marked  with  the  letter  L.,  and  saith  that  the  same  is  the  state- 
ment so  made  out  by  this  deponent  as  aforesaid,  by  the  directions  of  the  said  Henry 
Lomas  ;  and  this  deponent  believes  the  same  to  have  been  shortly  afterwards  de- 
livered by  Henry  Lomas  to  the  complainant,  Richard  Stanley,  for  the  purpose  afore- 
said :  and  from  some  memorandums  thereon,  which  this  deponent  has  no  doubt  are 
in  the  hand-writing  of  the  complainant,  Richard  Stanley,  the  produced  paper  writ- 
ing, marked  L.,  appears  to  have  been  in  the  last-mentioned  complainants'  possession. 
Charles  Brookfield  (who  was  examined  before  the  hearing)  deposed,  that  on  the 
11th  of  Januajy,  1816,  the  complainants  having  a  very  large  balance  due  from 
Fidgeon  and  Co.,  and  being  dissatisfied  at  its  not  being  reduced,  instructed  this 
deponent,  as  their  attorney,  to  take  a  journey  to  Birmingham,  to  endeavour  to  obtain 
a  reduction  of  the  account,  and  also  to  obtain  from  William  Fidgeon  a  satisfactory 
security  for  the  £10,000  due  upon  the  bond  ;  and  one  of  the  complainants,  Richard 

328 


WALKKR  )'.   HARDMAN  [l  837]  XI  BLIGH  N.S. 

Stanley,  made  an  affidavit  of  tlie  debt  upon  the  bond  against  William  Fidszeon,  tliat 
this  deponent  might  immediately  pursue  legal  proce«dings  if  satisfactory  security 
was  not  given.  That  he  came  over  to  Birmingham,  and  on  the  morning  of  the  13th 
day  of  January,  1816,  he  saw  Edward  Getley,  and  expressed  to  him  the  complainants' 
dissatisfaction  at  the  balance  of  Fidgeon,  Getley,  and  Lomas's  account  not  being 
much  reduced,  tiie  balance  being  then,  as  he  had  been  informed,  and  believes  it  was 
[257]  then  admitted  by  the  said  Edward  Getley,  upwards  of  £20,000,  and  that  the 
iMiraplainants  were  determined  to  have  it  reduced:  that  the  said  Edward  Getley  told 
him  that  they  were  in  dail}'  expectation  of  remittances  from  Mr.  Thomas  Fidgeon, 
who  was  then' on  the  Continent;  and  also  that  they  were  executing  a  large  order  for 
Mr.  Levi,  and  were  in  expectation  of  having  his  acceptances  to  a  large  amount,  which 
should  be  paid  in  reduction  of  the  account:  that  this  deponent  then  took  a  journey  to 
Tamworth,  for  tlie  purpose  of  seeing  Mr.  William  Fidgeon  :  that  he  saw  him  there, 
and  spoke  to  him  on  the  subject  of  the  bond  he  had  given  for  Fidgeon,  Getley,  and 
Lonias  to  the  complainants,  and  produced  to  him  the  said  bond  now  produced  to 
this  deponent,  marked  with  the  letter  A,  and  asked  if  the  name  "  Wilm  Fidgeon," 
tliereto  subscribed,  was  not  his  signature,  when  he  admitted  that  it.  was :  that  he 
requested  the  said  Mr.  William  Fidgeon  tO'  re-execute  the  bond  in  his  presence,  which 
he  did  not  hesitate  to  do ;  that  he,  this  deponent,  ordered  a  pen  and  ink,  and  having 
cleansed  the  ink  from  the  pen,  tlie  said  William  Fidgeon  re^executed  the' bond,  as 
stated  in  tliis  deponent's  answer  to  the  second  interrogatoiy,  by  retracing  his  name 
with  the  pen,  and  afterwards  sealing  and  delivering  the  bond.  After  some  conversa- 
tion, this  deponent  told  the  said  William  Fidgeon,  that  for  so  large  an  amount  the 
parties  were  dissatisfied  to  hold  merely  a  ix)nd  :  and  understanding  that  he  had  ample 
freehold  property,  they  expected  the  £10,000  to  be  secured  either  by  mortgage,  or  a 
deposit  of  title  deeds  relating  to  property  of  competent  value,  or  that  lie  must  pay 
the  money:  that  Mr.  Fidgeon  said  he  was  surprised  to  be  called  [258]  upon  for  pay- 
ment; that  it  was  impossible  for  him  then  to  raise  so  large  a  sum,  and  that  he  sup- 
posed that  he  should  only  be  liable  to  Iiis  fourth  part  of  the  £10,000:  that  this  de- 
ponent told  the  said  William  Fidgeon  he  was  liable  to  pay  the  whole  sum,  and  pointed 
out,  or  read  over  to  him,  that  part  of  the  bond  which  shewed  him  it  was  a  joint  and 
several  bond:  that  he  said  he  did  not  understand  it  in  that  way:  that  he  this 
deponent  then  told  him  that  his  instructions  were,  either  to  have  the  security  re- 
quired, or  the  money:  that  he  told  the  said  WMiam  Fidgeon,  if  he  icottld  give  the 
com plainajits  freehold  security,  they  would  give  him  any  reasonable  time;  and 
that  when  Fidgeon,  Getley,  and  Lomas  reduced  their  account,  the\  security  might  he 
given  up:  that  this  deponent  requested  the  said  William  Fidgeon  to  consult  his 
attorney,  and  that  he  might  confer  with  this  deponent,  but  which  the  said  William 
Fidgeon  then  declined  doing  ;  but  the  said  William  Fidgeon  pronfised  to  consult  a 
friend,  and  to  mecit.  this  deponent  in  Birmingham  the  following  morning;  that  the 
said  William  Fidgeon  met  this  deponent  the  following  morning,  at  Mr.  Thomas 
Fidgeon's  house  in  Birmingham,  when  the  said  William  Fidgeon  told  deponent  that 
his  friend  advised  him  to  sign  notiiing  more — that  he  had  signed  enough  already  : 
tliat  this  deponent  then  told  the  said  William  Fidgeon,  in  the  presence  and  hearing 
of  the  said  Edward  Getley,  if  he  did  not  give  security,  he  must  immediately  pay  the 
money,  or  the  complainants  would  proceed  against  liim  on  the  bond  :  that  after  "some 
further  conversation,  the  said  William  Fidgeon  consented  to  give  the  security,  and 
promised  to  bring  his  title  deeds  to  this  deponent  to  [259]  Birmingham  the  follow- 
ing morning :  And  this  deponent  saith,  that  in  the  above  statements  of  the  conver- 
sations between  him  this  deponent  and  the  said  William  Fidgeon,  he  does  not  mean 
to  set  forth  the  precise  words  in  which  the  said  conversations  were  held  or  took  place, 
but  that  the  same  were  to  the  effect  and  full  purport  and  meanintr  hereinbefore 
stated  by  him  this  deponent:  And  this  deponent  further  saith,  that  he  waited  for 
the  coming  of  the  said  William  Fidgeon  at  Birmingham  the  following  morning, 
and  in  the  course  of  the  forenoon  a  person  whom  this  deponent  did  not  know,  but 
who,  this  deponent  was  told  by  Mr.  Getley,  to  the  best  of  this  deponent's  recollection 
and  belief,  was  the  defendant  Sam.  Cave  Fidgeon,  came  and  brought  him  the  note 
now  produced,  marked  with  the  letter  B.,  and  which  is  in  the  words  followin": 

"  Sir.  I  have  seen  my  friend,  and  he  thinks  with  me.  that,  as  the  whote  of  mv 
estate  will  not  pay  the  amount  of  the  bond,  and  consequently  I  should  be  as  liable  to 
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be  sent  to  prison  then  as  now,  I  have  made  up  my  mind  not  to  sign  any  thing  more, 
or  part  witli  niv  title  deeds,  till  I  have  seen  my  brotlier.     I  am  your's, 

Wm.  Fidgbon." 
And  which  note  is  addressed  to  Mr.  Brooktield,  Birmingham:  that  after  the  receipt 
of  the  said  note  marked  B.  he  this  deponent  had  no  further  communication  with  the 
said  William  Fidgeon  personally:  tliat  he  this  deponent  then  proceeded  from  Bir- 
mingham to  London,  for  the  purpose  of  seeing  Heni-y  Lomas,  one  of  the  obligors  in 
the  bond  [263]  named,  and  on  the  17th  or  IStli  day  of  January,  1816,  he  saw  the  said 
Henry  Lomas,  and  had  several  conversations  with  him,  and  expressed  to  him  how 
much"  the  complainants  were  dissatisfied  that  they  liad  neither  had  the  promised 
acceptances  of  Alexander  Levi,  nor  any  remittances  from  Germany,  and  that  they  were 
determined  to  have  the  account  reduced,  and  told  him  that  he  had  applied  to  Mr. 
William  Fidgeon  on  the  subject  of  the  bond  ;  and  Lomas  said  that  Tliomas  Fidgeon  was 
on  the  Continent,  and  that  they  were  going  on  with  the  order  for  Levi,  and  that  he 
Lomas  hoped  speedily  to  reduce  the  debt  by  Levi's  acceptances  and  remittances  from 
the  Continent :  that  on  or  about  the  22nd  or  23rd  day  of  the  same  month  of  January, 
this  deponent  returned  from 'Loudon,  and  came  to  Birmingham,  and  called  upon 
Getley,  at  his  house  at  Moseley,  where  he  received  similar  assurances  as  to  the  reduc- 
tion of  the  debt  due  to  the  complainants  :  That  in  consequence  of  no  reduction  of  the 
account  of  Fidgeon,  Getley,  and  Lomas,  with  the  complainants,  having  taken  place, 
deponent,  on  or  about  the  27th  of  March,  1816,  accompanied  Mr.  Richard  Stanley, 
one  of  the  complainants  in  this  cause  named,  to  Birmingham,  to  see  Edward  Getley, 
and  to  insist  upon  something  being  done  to  reduce  the  account,  tiie  balance  of  which 
was  then,  as  this  deponent  was  informed  and  believes,  more  than  £25,000  :  that 
they  saw  Getley,  and  Richard  Stanley  peremptorily  demanded  from  him  that  the 
account  should'be  reduced,  when  the  said  Edward  Getley  gave  bills  upon  Alexander 
Levi,  or  Alexander  Levi  and  Co.,  (he  does  not  recollect  which,)  drawn  by  Getley,  in 
the  firm  of  Henry  Lomas  and  Co.,  for  the  amount  of  £10,000,  [261]  to  go  to  the  credit 
of  the  general  account ;  but  which  bills  have  not  been  paid,  the  said  Alexander  Levi 
having  refused  tO'  accept  the  same. 

These  depositions,  and  the  depositions  of  Mary  Fidgeon,  taken  before  the  hearing, 
were  read  before  the  Master,  and  were  the  only  evidence  produced  before  him  under 
the  last  mentioned  order. 

In  pursuance  of  the  order  of  the  19th  of  July,  1822,  the  Master  made  his  report, 
bearing  date  the  I7th  of  January,  1825,  as  follows: 

"  In  pursuance  of  an  order  made  in  this  cause  on  the  19th  day  of  July,  1822, 
whereby,  etc.  I  have  joroceeded  on  the  said  enquiry,  and  for  that  purpose  the  deposi- 
tions of  Charles  Brookfield  and  Mary  Fidgeon,  witnesses  examined  on  the  part  of 
the  Plaintiff  previously  to  the  hearing  of  this  cause,  and  the  depositions  of  William 
Dyson  and  Richard  Wood,  witnesses  examined  on  the  part  of  the  Plaintiffs,  under 
the  order  of  the  19th  of  July,  1822,  and  cross-examined  on  the  part  of  the  Defendants, 
have  been  read  before  me:  And  upon  consideration  of  the  said  evidence,  I  find,  that 
the  bond  and  the  condition  thereof  are  in  the  connnon  and  usual  form  of  a  joint  and 
several  bond  for  payment  of  money,  witli  lawful  interest  for  tlie  same  from  the 
date  thereof,  except  that  the  principal  is  expressed  in  the  condition  to  be  payable 
(with  lawful  interest)  on  demand,  and  not  on  any  particular  day  ;  and  I  find,  that 
William  Fidgeon,  one  of  the  obligoi's  in  the  bond,  was  a  surety  only  for  Thomas 
Fidgeon,  Edward  Getley,  and  Henry  Lomas,  t!ie  other  obligors  therein  named,  and 
that  Thomas  Fidgeon,  Edward  Getley,  and  Henry  Lomas,  were  partners  in  trade, 
and  kept  an  account  with  [262]  the  Plaintiffs,  who  carried  on  the  business  of  bankers 
in  partnership  ;  and  I  find,  that  the  bond  was  executed  by  William  Fidgeon  on  or 
about  the  date  thereof,  and  that  such  his  execution  was  attested  by  Mary  Fidgeon,  (a 
witness  examined  on  the  part  of  the  Plaintift's,)  and  that  the  bond  was,  on  the  13th 
day  of  January,  1816,  re-executed  by  him,  and  that  such  re-execution  was  witnessed 
by  Charles  Brookfield,  a  witness  also  examined  on  the  part  of  the  Plaintiffs  :  and  I 
find,  that  the  said  bond,  executed  by  all  the  said  obligors,  was  delivered  by  Henry 
Lomas  to  the  Plaintiffs  or  one  of  them  ;  and  I  find,  that  Thomas  Fidgeon,  Edward 
Getley,  and  Henry  Lomas,  meant  and  intended  that  the  said  bond  should  be  held  by 
the  Plaintift's  as  a  security  for  the  general  balance,  which  should  from  time  to  time 
remain  due  from  them  ;  but  it  hath  not  been  jn-oved  before  me  that  William  Fidsjeon 
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ever  made  any  agreement,  declanitioii,  or  acknowledt^meut  whether  the  said  bund 
was  to  be  held  as  a  security  for  the  particuhir  balaiice  due  to  the  Phiiutiffs  on  the 
banking  account  at  the  date  of  the  bond,  or  for  tlie  general  balance  which  should 
from  time  to  time  be  due  to  them  ;  and  the  only  evidence  produced  before  nie  of  the 
intention  with  which  the  said  William  Fidgeon  gave  the  said  bond,  is  (as  I  conceive) 
the  circumstance  of  his  having,  on  the  application  of  Charles  Brooktield,  as  attorney 
for  the  Plaintiffs,  re-executed  the  said  bond  on  the  13th  day  of  Januaiy,  1816,  with- 
out having  made  any  inquiry  as  to  the  amount  of  the  balance  then  due  from  the 
said  Thomas  Fidgeon,  Edward  Getley,  and  Henry  Lonias,  to  the  Plaintiff's,  from 
which  circumstance  I  pre-[263]-sume  that  the  same  William  Fidgeon  considered  the 
said  bond  as  given  by  him  for  the  general  balance  which  might  from  time  to  time  be 
due  to  the  Plaintiff's." 

The  Respondents,  John  Hardnian  and  Thounis  Cooke,  and  the  Defendant,  Peter 
Kenipson,  took  the  two  following  exceptions  to  the  Master's  report  of  the  17th  of 
January,  1825  : 

1st.  '•  For  tliat  the  Ma.ster  hath  in  and  by  his  said  report  certified,  that  he  finds 
that  Thoinas  Fidgeon,  Edward  Getley,  and  Henry  Lonias  in  the  said  report  named, 
meant  and  intended  that  the  bond  in  the  said  report  mentioned,  should  oe  held  by  tiio 
Plaintiff's  as  a  security  for  the  general  balance  which  should  from  time  to  time 
remain  due  from  them  ;  whereas  tlie  Defendants  submit  that  the  said  Master  ought  not 
so  tO'  have  certified." 

2nd.  "  For  that  tlie  said  Master  hath  in  and  by  his  said  report  certified,  tliat  the 
only  evidence  produced  before  him  of  the  intent  with  which  William  Fidgeon,  gave 
the  said  bond  is,  the  circumstance  od'  his  having,  on  the  application  of  Charles 
Brookfield,  as  attorney  for  the  Plaintiff's,  re-executed  the  said  bond  on  the  13th  of 
Januaiy,  1816,  witJiout  having  made  any  inquirj^  as  to  the  amount 
of  the  balance  then  due  from  Thomas  Fidgeon,  Edward  Getlej',  and 
Henry  Lonias,  to  the  Plaintiff's ;  from  which  circumstance,  tlie  Master,  presumes 
that  William  Fidgeon  considered  the  said  bond  as  given  by  him  for  tlie  general 
balance  which  might  from  time  to  time  be  due  to  the  Plaintiff's  ;  whereas  the  De- 
fendants contend  and  submit,  that  the  Master  ought  not  so'  to  have  certified  ;  but  he 
ought  to  have  certi-[264]-fied  that  the  said  bond  was  to  be  held  as  a  security  for  the 
particular  balance  due  to  the  Plaintiff's  on  the  banking  account  at  the  date  of  the  said 
bond  :  And  the  said  Defendants  contend  and  submit,  that  the  said  Master  ought  to 
have  inquired  and  stated  to  the  Co'Urt  whether  any  and  what  sum  remained  due  to 
the  Plaintiff's  on  such  bond,  from  the  estate  of  the  said  William  Fidgeon." 

The  Appellants,  and  the  Plaintiff',  Thounis  Walker,  also  took  tlie  three  following 
exceptions  to  the  Master's  Report  of  tlie  17th  day  of  January,  1825  : 

1st.  "  For  that  the  said  Ma,ster  hath  not,  in  and  by  his  said  Report,  certified  as 
special  circumstances,  that  the  Plaintiffs  understood  tlie  bond  dated  the  26tli  day  of 
August,  1815,  in  the  pleadings  mentioned  to  have  been  given  to  them  as  a  security 
for  the  general  balance  which  should  from  time  to  time  remain  due  tO'  them,  and  that 
such  was  the  agreement  between  them  and  Heniy  Lomas,  Thomas  Fidf'oon,  and 
Edward  Getley,  who  then  carried  on  business  in  partnership,  under  the  firm  of  Henry 
Lomas  and  Co.  ;  whereas  the  said  Master  ought  tO'  liave  certified  such  facts  as  spec-ial 
circumstances,  having  been  requested  so  tO'  do  on  behalf  of  the  said  Plaintiff's." 

2nd.  "  For  that  the  said  Master  liath  not,  in  and  by  his  said  report,  certified  as 
special  circumstances,  that  the  bond  was  given  in  lieu  of  another  bond  in  the  penal 
sum  of  £10,000,  which  had  been  previously  given  by  the  same  parties  for  securiiif 
the  balance  of  the  banking  account  of  the  said  Henry  Lomas  and  Co.  with  the  said 
[265]  Plaintiff's,  to  the  extent  of  £5000  ;  and  that,  previously  to  the  execution  of  the 
said  bond  of  the  26th  of  August,  1815,  the  said  Henry  Lomas  and  Co.  had  applied 
to  the  said  Plaintiffs  for  further  advances,  and  tliat  the  sa.id  Plaintiff's  had  refused  to 
extend  their  advances  to  the  said  Henry  Lomas  and  Co.,  without  further  security: 
And  that  tlie  penalty  in  the  said  bond  of  the  26th  of  August,  1815,  was  made  i;20.0bo 
instead  of  £10,000,  and  that  the  money  thereby  secured  was  made  £10,000  instead  of 
£5000,  in  order  to  induce  the  said  Plaintiff's  to  make  furtiier  advances  to  the  said 
Henry  Lomas  and  Co.,  and  that  on  the  occasion  of  the  execution  of  the  said  bond,  the 
said  Henry  Lonias  delivered  to  tlie  said  coniplainants  a  list  of  the  advances,  amount- 
ing to  £12,000,  which  the  said  Henry  Lonias  and  Co.  should  have  occasion'for  from 
the  said  Plaintiff's  in  the  course  of  the  ensuing  month:    And  that  the  said  com- 
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plainants  actually  made  such  advances  on  the  security  of  tlie  said  last  named  bond; 
whereas  the  said  Master  ought  to  liave  certified  such  facts  as  special  circumstances, 
having  been  requested  so  to  do  on  behalf  of  the  said  Plaintiffs.'' 

3d.  "  For  that  tlie  said  Master  hath  not,  in  and  by  his  said  Report,  certified,  as 
special  circumstances,  the  several  facts  deposed  to  by  William  Dyson,  in  answer  to  the 
12th  and  13th  interrogatories,  exhibited  before  the  Master  for  his  examination,  and 
by  Richard  Wood,  in  answer  to  the  11th  and  12t.h  interrogatories,  settled  by  the 
Master  for  his  examination  as  connected  with  the  giving  of  the  said  bond,  and 
fonning  part  of  the  same  transaction  ;  whereas  the  said  [266]  Master  ought  to  have 
certified  such  facts  as  special  circumstances,  having  been  requested  so  to  do  on  behalf 
of  the  said  Plaintiffs." 

The  Exceptions  taken  by  the  Respondents  having  been  argued  before  tlie  Vice- 
Chancellor,  on  the  12th  of  December,  1826,*  his  Honor  made  an  order,  whereby  he 

*  The  Vice-Chancellor,  after  hearing  counsel  in  this  case,  delivered  the  following 
judgment: 

The  first  question  here  is,  what  is  the  legal  effect  of  this  bond  ;  does  this  bond  at 
law  import  an  obligation  for  the  payment  of  a  present  debt, -or  the  payment  of  any 
floating  balance  tJiat  may  accrue  between  the  parties  1  There  are  two  expressions,  which 
are  quite  decisive  upon  the  subject.  In  the  first  place,  the  bond  is  payable  upon 
demand,  that  imports  a  present  debt,  because  the  demand  might  be  made  tlie  day  after 
the  execution  of  the  bond  :  and  therefore  it  is  clear  that  tliis  bond  was  for  a  present 
debt  existing  at  the  time  of  the  execution  of  the  bond  :  and  there  is  no  doubt  that  wiis 
the  clear  understanding  of  the  Court  at  the  time  when  the  reference  was  made;  unless 
the  Court  had  been  of  that  opinion,  by  no  possibility  could  such  a  reference  have  been 
made  tO'  the  Master.  The  reference  is  in  these  terms  :  Tliei  Master  is  required  to  state 
to  tlie  Court  whether  the  bo'ud,  dated  the  26th  of  August,  1815,  was  to  be  held  as  a 
security  for  the  particular  balance  due  to  the  Plaintiff  on  the  banking 
account  at  the  date  of  the  said  bond,  or  for  tlie  general  balance  which 
should  from  time  to  time  remain  due  to  him.  Now,  if  upon  the  face  of  the 
bond,  it  imported  to  be  a  security  for  a  general  balance,  the  Court  would  not  have 
sent  such  an  inquiry ;  that  inquiry  must  have  been,  from  the  clear  legal  opinion  of  the 
Court,  that  it  was  a  bond,  on  the  face  of  it  importing  the  payment  of  a  present  debt. 
The  Master,  upon  that  inquiry,  has  reported  with  respect  to  the  three  principal 
debtors  in  partnership,  that  it  was  understood  by  them  that  the  bond  for  £10,000 
should  stand  as  security  for  any  floating  balance  tliat  might  be  due  from  them  to  the 
obligee  ;  but  that  with  respect  to  Mr.  Fidgeon,  the  surety  whose  estate  is  sought  to  be 
cliarged  by  this  suit,  tlie  Master  expressly  finds  there  is  no  evidence  to  import  an 
intention  on  liis  part  tO'  tliis  effect,  except  tliat  he  had  re^executed  tlie  bond  (which  the 
Master  finds),  after  the  original  execution  of  it ;  and  tlie  Master,  from  that  circum- 
stance, presumes  that  Mr.  Fidgeon  had  re-executed  the  bond  without  inquiring 
whether  the  debt  was  paid,  considering  that  it  should  stand  as  a  subsisting  security 
for  the  general  balance.  When  the  evidence  before  the  Master  is  considered,  no  such 
presumption  arises  out  of  the  case;  and  the  circumstance  of  tlie  re-execution  of  the 
bond  cannot  have  the  effect  of  raising  such  a  presumption,  as  the  Master  has  con- 
cluded his  report,  by  stating — "  I  am  clearly  of  opinion  that,  by  the  legal  effect  of  tlie 
bond,  it  is  a  security  for  a.  present  debt."  And  it  differs  materially  from  those  cases 
which  have  been  referred  to.  The  Judges  tliere  founded  their  opinion  upon  the 
circumstance  on  the  face  of  the  instrument — that  it  did  not  profess  to  be  a  security 
for  a  present  debt;  that  was  the  ground  stated  by  the  Judges  in  the  cases  read  at  the 
bar.  Being,  therefore,  of  the  opinion  which  I  have  stated,  I  must  say  I  am  rather 
surprised  I  should  have  sent  it  to  a  reference;  if  I  accurately  saw 
what  the  case  was,  I  should  not  have  been  justified  in  sending  it  to 
a  reference :  and  I  must  eitlier  not  liave  known  what  the  terms  of 
the  security  were,  or  it  could  not  have  been  properly  discussed  at  the  bar, 
and  the  real  question  brought  before  me.  Having  stated  my  opinion  upon  the  legal 
effect  of  the  bond,  I  think  I  should  not  be  warranted  in  sending  this  question  to  a  court 
of  law ;  therefore  I  must  allow  the  sec-ond  exception,  and  overrule  the  first.  At  law, 
tlie  effect  of  the  bond  for  a  present  debt  cannot  be  extended  ;  but  if  there  is  some 
collateral  agreement  that  tlie  bond  should  be  a  security  for  any  future  floating 
balance,   a  court  of  equity  will  sustain  the  collateral   agreement;   which   does  not 
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held  the  1st  exception  t«  be  insufficient,  and  therefore  ordered  tliat  tlie  same  [267] 
should  be  over-ruled.  And  liis  Honor  held  the  '2d  exception  to  be  good  and  sufficient, 
and  therefore  ordered  that  the  same  should  be  allowed. 

The  three  exceptions  taken  by  the  Appellants,  were  ar<i:ued  before  the  Vice- 
Chancellor  at  the  same  time  :  and  tliereupon  an  order  was  made  [268]  whereby  he 
held  that  the  said  exceptions  were  insufficient,  and  it  was  ordered  that  tiie  same 
sliould  be  overruled. 

Against  the  order  of  the  19th  day  of  July,  1823,  and  the  two  several  orders  of  the 
12th  day  of  December,  182G,  there  was  a  petition  of  relioaring,  and  appeal  to  the 
Lord  Chancellor. 

Before  the  petition  came  on  to  be  heard,  tlie  Defendant,  Sam  Cave  Fidgeon,  died, 
and  after  his  death,  letters  of  administration  of  William  Fidgeon's  estate  and  effects, 
left  nnadministered  by  Sam  Cave  Fidgeon,  were  granted  to  the  Respondent,  Ann, 
the  wife  of  the  Respondent  Charles  Baylis  ;  and  letters  of  administration  of  the  goods 
and  chattels  of  Sam  (\we  Fidgeon  were  granted  to  the  Respondent  Sophia,  tlie  wife  of 
the  Respondent  William  Baker  ;  and  thereupon  the  suit  was  in  the  usual  way  revived, 
by  an  order  bearing  dale  the  29th  day  of  January,  1828. 

Tlic  petition  of  rehearing  and  appeal  came  on  to  be  heard  before  the  then  Lord 
High  Chancellor,  the  Right  Honourable  Lord  Lyndhurst,  on  the  8th  and  10th  days  of 
July,  18.30,  and  his  Lordship  took  time  to  consider  of  his  judgment;  but  his  Lordship 
went  out  of  office  before  lie  had  delivered  his  judgment  thereupon. 

On  the  14th  day  of  January,  1831,  the  petition  of  rehearing  and  appeal,  was  heard 
before  Lord  Brougham,  and  dismissed,  with  costs. 

After  tlie  last  mentioned  order,  the  late  Plaintiff,  Thomas  Walker,  died,  but  the 
whole  of  his  interest  in  tlie  suit  survived  to  the  Appellants  ;  Peter  Kempson  also  died, 
but  tlie  whole  of  his  interest  in  the  said  suit  survived  to  the  Respondents,  John 
Hardman  and  Thomas  Cooke. 

[269]  The  .appeal  was  against  the  order  of  the  14th  day  of  January,  1831,  and  the 
several  orders  or  parts  of  orders  thereby  affirmed,  and  bearing  date  respectively  the 
19tli  day  of  July,  1822.  the  12th  day  of  December,  1826,  and  the  12th  day  of 
December,  1826. 

For  the  Apiiellants  Sir  F.  Pollock  and  Mr.  Wigram. 

The  order  of  the  19th  of  July,  1822,  is  erroneous. 

It  ought  to  have  overruled  the  exceptions  taken  by  tlie  Defendants  to  the  Master's 
report  of  the  16th  of  July,  1821.  The  1st  exception  should  have  been  overruled, 
because  there  was  no  evidence  of  any  sum  of  money  having  been  received  by  the 
Plaintiffs,  or  any  person  for  their  use  on  account  of  the  bond.  The  2nd  exception 
ought  to  have  been  overruled,  because'  there  was  no  evidence  before  the  Master  that  tlie 
bond  was  given  to  secure  such  balance  as  was  due  at  tlie  time  the  bond  was  given,  or 
so  much  thereof  as  did  not  exceed  the  sum  of  £10,000;  and  the  only  evidence  laid 
before  the  Master,  according  to  its  fair  construction,  showed,  that  the  bond  was  given 
to  the  Plaintiffs  to>  secure  the  general  or  floating  balance  of  the  banking  account  of 
Henry  Loma,s  and  Co.  witli  them.  The  3d  exception  ought  tO'  have  been  overruled, 
because,  in  tlie  absence  of  all  evidence,  the  Master  could  do  no  otherwise  than  report, 
as  he  has  reported,  viz.  :  Tliat  nothing  had  been  received  by  the  Plaintiffs  on  account 
of  the  bond  ;  and  the  only  evidence  tefore  him  was  an  examination  of  the  Plaintiffs, 
which  confirmed  that  conclusion.  The  4tli  exception  ought  to<  have  [270]  been  over- 
ruled for  the  same  reasons  as  the  former  exceptions,  and  also'  as  depending  thereupon. 

The  inquiry  directed  by  the  order  of  the  19th  of  July,  1822,  ought  not  to  have 
been  directed,  liecause  the  only  inquiry  which,  consistently  with  tlie  principles  and 
practice  of  the  Court,  ought  to  have  been  directed,  was  the  inquiry  which  had  been 
previously  directed  by  the  decree  of  the  31st  of  July,  1819,  viz.  :  Whether  any  and 
what  sum  or  sums  of  money  had  been  received  by  the  Plaintiff's,  or  by  any  other  person 
or  persons,  for  their  or  either  of  their  use,  on  account  of  the  bond? 

The  carder  of  the  12th  of  December,  1826,  made  upon  the  argument  of  the  De- 
contradict  the  bond,  but  gives  to  the  agreement  in  the  bond  an  extension  which  at  \aw 
it  does  not  import. 

Against  this  judgment  there  was  an  appeal  to  the  Lord  Chancellor  (Brougham). 
The  appeal  was  heard  in  January,  1831,  and  dismissed,  upon  liearing  he  Appellants' 
counsel. 
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fendaiits'  exceptions  to  the  Master's  report,  of  tlie  17tli  ol'  January,  lf<'25,  will,  if  the 
order  of  the  19th  of  July,  1821?,  is  reversed  or  varied,  be  reversed  or  annulled  as 
consequential  thereupon  ;  and  if  the  order  of  the  19th  of  July,  1822,  is  affirmed, 
still  so  much  of  the  order  as  allows  the  2nd  exception  taken  by  the  Defendants  to  the 
Master's  report  of  tlie  17tli  uf  January,  1825,  is  erroneous,  l)ecause  the  result  of  the 
evidence  referred  to.  by  the  Ma.ster  in  his  report,  a,s  read  before  him,  is,  that  the  bond 
was  to  be  held,  not  as  a  security  for  any  'particular  balance  due  to  the  Plaintiffs  on 
the  banking  account  at  tlie  date  of  the  bond,  but  for  the  fj;eneral  or  Hoating  balance 
which  mip:ht,  from  time  to  time,  be  due  to  them  on  such  account;  and  the  Court  did, 
in  fact,  by  overruling  the  1st  exception,  decide  that  such  was  the  purpose  for  which 
Thomas  Fidgeon,  Edward  Getley,  and  Henry  Lomas,  (the  principal  obligors)  meant 
and  intended  that  the  bond  sliould  be  held  :  so  that  the  allowing  of  the  2nd  exception 
is  inconsistent  with  the  overruling  of  the  1st  ex-[271]-c6ption  ;  and  tlie  order  is 
inconsistent  with  itself,  in  deciding  that  the  bond  was  toi  be  held  as  a  security  for  a 
different  purpose  from  that  for  which  three  of  the  obligors  intended  it  should  be  held. 
This  is,  ill  its  nature,  purely  a  question  at  law.  The  death  of  William  Fidgeon  is 
the  only  reason  why  the  proceedings  found  their  way  intO'  a.  court  of  equity,  other- 
wise the  obvious  course  to  adopt  on  the  part,  of  the  bankers  would  have  been  to  sue 
William  Fidgeon  at  law  on  that  bond  :  tliere  was  a.  reference  tO'  the  Master  in  that 
suit,  in  equity,  and  then  the  meaning  of  the  bond  came  in  question,  whether  the  bond 
was  given  for  the  specific  balance  owing  at  tlie  time  of  the  date  of  tlie  bond,  or  whether 
it  was  given  as  a  collateral  security  for  any  sum  of  money  that  might  be  due  on  the 
general  account. 

The  objection  was  not  taken  by  the  answer  or  at  tlie  hearing.  It  arose  first  before 
the  Master. 

There  are  several  cases  which  tlirow  light  on  the  subject,  which  we  shall  presently 
bring  under  your  Lordships'  notice ;  that  really  is  the  single  question,  whether,  when 
there- is  a  running  account  between  bankers  and  a  customer,  and  a.  simple  bond  is 
given  without  any  recital,  but  merely  with  a.  condition  to  secure  the  payment  of  a 
sum  of  £10,000,  with  lawful  interest,  from  the  date  of  the  bond,  what  is  tO'  be  con- 
sidered the  construction  of  that  bond 'I 

In  examining  this,  which  is  a  legal  .and  not  an  equitable  question,  the  simplest 
mode  O'f  considering  what  the  liabilities  of  the  obligor  would  lie,  and  what  tlie  I'irhts 
of  the  obligee  would  be,  is  to  see  what  would  be  the  effect  of  putting  in  suit  that  bond 
in  a  court  of  common  law.  What  is  [272]  the  efl^ect  of  the  bond  at  law?  It  is  an  ad- 
mission that  a  sum  of  £10,000  is  payable,  with  lawful  interest,  from  the  obligor  to 
the  obligee,  and  it  becomes  incumbent  on  the  obligors  tO'  show  that  tliey  have  paid 
that  sum,  or  that  there  is  some  reason  why  they  slionld  not  pay  it.  'That  such  a 
security  may  be  a.  security  for  a  general  bEilance  will  be  clear  from  the  autliorities 
which  we  shall  cite,  and  in  order  tO'  show  that  the  debt  wliich,  upon  the  face  of  the 
bond  is  due  at  law,  is  not  due,  it  is  incumbent,  on  those  who  seek  tO'  discharge  them- 
selves, to  make  out  what  was  the  debt  for  which  that  bond  was  given,  and  that  such 
debt  has  been  dischai-ged. 

The  facts,  which  appear  to  be  important,  a.re  these,  what  was  the  relative  state 
of  the  parties  when  the  bond  was  given  ?  There  was  a  banking  account ;  on  the  credit 
sideof  that  account  the  bankers  entered  all  sums  of  money  which  they  received,  and 
all  securities,  that  is,  all  bills  or  promissory  notee,  of  ea'ery  sort,  they  entered 
generally  ;  all  of  them  to  the  credit  of  the  customer,  leaving  the  interest  to^  be  calcu- 
lated at  the  end  of  the  year:  on  the  other  side  the  customer  was  debited  with  all 
sums  drawn  out,  witli  all  bills  and  securities  with  which  the}'  were  furnished,  and 
at  the  end  of  the  year  an  interest-account  was  made  up,  and  the  account  was  tO'  be 
balanced,  and  the  balance  carried  to  the  commencement  of  the  next  year.  Upon  such 
a.  dealing  what  would  be  the  natural  conclusion  as  to  tlie  object  for  whichi  that  bond 
was  given,  supposing  you  are  merely  to  look  at  the  circumstance®  of  the  parties,  the 
fact  of  the  bond  being  j;  Iven,  and  the  advances  made  by  tlie  banker  to  the  customers? 
At  the  time  [273]  when  this  bond  was  given  the  payments  in  and  the  payments  out  of 
the  account,  in  respect  of  which,  in  some  shape  or  other,  the  Iwnd  was  given,  amounted 
to  no  less  than  £10,000  a  month.  At  the  time  the  bond  was  given  there  was  nO' specific 
ascertained  balance  actually  due.  You  could  get  at.  what  might  be  called  the  cash 
balance  by  throwing  all  the  bills  out  of  the  account  on  each  side,  and  ascertaining 
what  was  the  actual  money  advanced  by  tlie  bankers  to  tlie  customer  :  in  point  of  fact, 
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that  was  .£2300,  but  tliert  wtM-e  bills  ruiiiiiiijr,  to  a  very  considerable  amount,  on  both 
sides,  and  the  real  debt  lietween  tlie  parties,  if  that  exprew<ion  Ije  used  witiiout  any 
particular  rfi'ference  to  items,  could  only  be  ascertained  by  waitinp:  till  all  the  bills 
had  run  out,  and  tlien  ascertaiuintr  to  what  extent  they  had  become  available  or  not. 

Tliere  is  no  evidence  whatever  tiiat  the  Ixmd  was  given  in  reference  to  the 
particular  state  of  the  account ;  the  only  evidence  on  the  subject  is,  tliat  the  custonjcr 
required  from  the  banker  an  advance,  and  an  application  haviiifr  been  made  for  in- 
dulgence and  accommodation  on  the  account,  that  was  refused  unless  further  security 
was  given  :  there  had  been  a  bond,  for  a  sm.aller  sum,  a  very  short  time  before,  and 
on  this  expected  further  advance,  this  latter  bond  for  j;10,000,  was  given,  and  the 
question  is,  was  that  bond  given  for  the  particular  specific  balance  that  was  due  at 
the  moment,  or  was  it  given  upon  the  general  account,  and  for  the  purjjose  of  protect- 
ing the  bankers,  from  time  to  time,  on  that  running  account  1  If  the  proceeding  had 
taken  a  legal  shape  it  would  have  been  incuniljent  on  the  obligors  to  show  to  wiiat  that 
bond  applied,  so  as  to  satisfy  any  Court.,  [274]  before  whom  the  question  might  have 
arisen,  that  the  bond  applied  to-  a  particular  sum,  and  that  such  sum  was  discharged. 
I'riwa.  facie  the  sum  secured  by  the  bond  was  due,  and  it  is  incumbent  on  those  who 
say  it  is  discharged  to  prove  that  the  fact  is  so. 

In  the  case  of  Exparte  Langston  (17  Vesey,  227)  an  expression  fell  from  Lord 
Chancellor  Eldon,  that,  with  respect  to  an  equitable  mortgage,  if  it  has  been  given 
on  a  specific  advance,  and  further  advances  are  afterwards  made,  it  is  to  be  inferred 
those  advances  were  made  on  the  same  securit}',  for  his  Lordship  says,  "  It  is  not  pro- 
bable that  a  person  having  made  an  advance  oti  security,  should  make  a  further 
advance  without  security."  But  it  is  to  be  contended,  on  the  other  side,  that  this 
bond  for  £10,000  was  paid  and  discharged  b}'  the  first  £10,000  that  happened  to 
come  into  the  credit  side  of  the  .account.  Is  it  likely  the  bankers,  who  required  secu- 
rity in  re^ipect  of  advances  which  they  periodically  make  to  a.  customer,  woaild  be 
satisfied  with  that  security  merely  for  the  short  period  O'f  one  month,  and  then  go  on, 
from  month  to  month,  making  advances,  without  requiring  any  further  security? 
Nothing  can  be  more  absurd  than  to  suppose  that  a  banker  would  take  such  a 
security. 

In  the  case  of  WnitUey  and  Jenningx  (5  Barn,  and  Cress.  165),  a.  warrant  of  attorney 
had  been  given  for  £4000.  and  the  defeaza.nce  was  in  these  words.  "  The  within 
warrant  of  attorney  is  given  to  socure  tlie  payment  of  the  sum  of  i-tOOO,  with  lawful 
interest  tliereon."  It  appeared  that  the  security  was  given  on  tlie  20th  Januai-y, 
182.3,  and  on  the  ith  [275]  October  in  tlie  same  year  it  was  put  in  force,  and  certain 
property  was  taken  under  it.  "  Between  the  20th  January  and  the  4th  October,  1823, 
the  bankrupts  in  the  course  of  their  .dealings  with  tlie  Defendants  had  paid  into 
their  hands  a  larger  sum  than  £4000,  and  it  was  tliereupon  contended  that  the  war- 
rant of  attorney  was  discharged:"  but  the  Chief  Justice  was  of  a.  different  opinion, 
and  the  Jury  found  a  verdict  for  the  Defendants.  The  Attorney-General  moved  for  a 
rule  n/ii^i  for  a.  new  trial.  Tlie  sum  secured  by  the  warrant  of  attoniey  (as  he  argued) 
was  paid  off  before  judgment  was  entered  up.  Sums  amounting  in  the  whole  to  much 
more  than  £4000  were  paid  by  the  bankrupts  into  the  hands  of  the  Defendants,  h&- 
tween  the  20th  of  January  and  the  4tli  of  October.  There  was  a  running  account 
between  them  ;  tlie  monies  paid  in  wer©  therefore  applied  tO'  the  first  items  of  the  ac- 
count, nothing  to  the  contrary  having  been  said  wlien  the  moiiev  was  paid.  In  such 
case,  the  party  receiving  the  money  had  no  right  to.  appropriate  it  to  the  discharge 
of  any  particular  items:  Clayton's  case,  BodenJiajii  v.  Purchax  [2  B.  and  Aid.  39]. 
If  no  warrant  of  attorney  had  been  given,  it  is  clear  that  the  payments  would  have  been 
considered  applicable  to  the  first  items  of  the  account ;  and  it  seems  difficult  to  under; 
stand  how  that  should  lie  altered  by  giving  a  collateral  security.  But  tlie  Court 
observed.  "  In  Eirby  v.  The  Did-e  <if  Mnrlhonnic/h  [2  M.  and  S.  18].  Lord  EUenboroiigh 
said,  '  This  is  a  bond  given  by  the  surety,  as  an  indemnity  for  advances  to.  a  definite 
amount;  it  is  the  same  as  if  the  surety  had  expres-sed  that  the  bankers  might  lend 
to  the  amo.unt  of  £3000  ;  and  when  the  advance  was  made  to  that  amount,  the 
guarantee  [276]  became  funrtus  offirio.  and  was  not  a  continuing  guarantee.'  This 
case  is  vei-y  different :  there  is  nothing  on  the  face  of  the  warrant  of  attorney  or  the 
defeasance  to  show  that  it  was  intended  to  secure  the  balance  existing  at  the  time 
when  it  was  given.  In  the  absence  of  any  thing  to  show  such  an  intention,  it  must 
be  construed  as  a  continuing  security."     If  you  substitute  the  warrant  of  attorney 
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for  the  bond,  the  two  oases  are  in  principle  identical.  There  i&  nothing  to  show 
that  this  sum  of  £10,000  was  the  specific  sum  that  was,  at  that  time  due;  if  it  is  pos- 
sible to  discover  wliat  was  the  specific  sum,  and  if  Lord  Eldon's  judprment  be  law,  the 
conclusion  is,  that  if  notliini;  appears  to  the  contrary,  tlien  it  was  a  continuing  p:uar- 
antee,  and  then  certainly  the  Appellants  a.re  entitled  to  your  Lordship's  judgment. 

The  case  of  I'ease  v.  Hirtt  (10  Barn,  and  Cress.,  122),  was  an  action  on  a  promis- 
sory note  bearing  date  the  6th  of  January,  1817,  whereby  the  Defendants  jointly  and 
severallv  promised  to-  pay  on  demand  Messrs.  Pease,  Harrison,  and  Co.,  or  order, 
£300,  with  lawful  interest  for  the  same,  value  received.  Plea,  the  general  issue  and 
statute  of  limitations.  At  the  trial  it  appeared  that  the  Plaintiffs  and  R.  Harrison, 
in  January,  1817,  carried  on  business  at  Kingston-upon-Hull,  under  the  firm  of  Pease, 
Harrison,  and  Company;  the  Defendant,  Jonatlian  Hirst,  had  for  some  years  before 
kept  an  account  with  them  as  his  bankers,  and  at  that  time,  in  order  to  obtain  credit 
with  them,  he  prevailed  with  the  other  Defendants  to  join  him  in  the  promissory  note 
in  question.  The  note  was  deposited  with  the  bankers,  and  they  gave  him  credit  for 
£300  on  account  of  it  in  his  pass-book,  and  charged  him  [277]  interest  for  the  same 
yearly.  The  circumstance  of  £300  actually  finding  its  way  into  tlie  account  as  an 
item  of  credit,  would  veiy  naturally  lead  to  the  introduction  of  an  argument  founded 
on  Cla.yt0'n"s  case,  Bodenham  v.  Purchas  [2  B.  and  Aid.  39],  Simypsun  v.  Ingham  [2  B. 
and  C.  65],  and  other  cases  of  that  sort.  But  on  a  rule  nisi  liaving  been  obtained  in 
order  to  enter  a  nonsuit,  (the  Judge  who  tried  the  case  having  directed  a  verdict  for 
the  Plaintiff)  the  Attorney-General  showed  cause,  and  the  judgment  was  given  by  Mr. 
Justice  Bayley  and  Mr.  Justice  Littledale,  the  Lord  Chief  Justice  being  absent  froiu 
indisposition,  and  the  other  Judge  having  been  counsel  in  the  case.  Mr.  Justice 
Hayley  says  this:  "  It  seems  to  me  the  Plaintiffs  are  entitled  tO'  retain  their  verdict. 
One  objection  is,  that  as  to  the  liability  being  affected  by  the  change  of  tlie  firto,"  etc. 
(which  is  not  material  to  the  present  point.)  "  Anotlier  objection  is,  that  this  not© 
was  discharged  by  a  balance  belonging  to  Jonathan  Hirst,  which  afterwards  came  into 
the  hands  of  the  bankers.  It  was  contended  that  the  Plaintift's  are  bound  tO'  consider 
the  debt  due  on  the  note  as  paid  and  wiped  off  by  tliat  balance ;  it  do&s  not  appear  to 
me  that  that  was  a.  cash  balance,  but  if  it  had  been,  tlie  bankers  would  not  liave  been 
bound  to  apply  it  in  payment  of  the  note.  It  would  bei  directly  coiitrarj^  to  the  in- 
tention for  wliich  the  note  was  given,  that  it  should  be  paid  off  by  the  first  money  O'f 
Jonathan  Hirst,  which  came  to  the  liands  of  the  bankers.  If  the  persons  who  were  in 
substance  thougli  not  in  form  sureties  had  desired  the  bankers  so  to  apply  the  balance, 
they  perhaps  would  liave  been  bound  so  tO'  apjily  it."  Mr.  Justice  Littledale  says, 
"  The  next  question  is,  has  the  note  been  [278]  paid  off  by  the  bankers  having  struck 
a  balance  which  was  in  favour  of  Jonathan  Hirst?  It  was  evidently  not  intended  bv 
the  parties  to  consider  it  as  satisfied  as  soon  as  there  should  be  a  balance  of  £300  in 
the  hands  of  the  bankers.  It  was  intended  to  be  a  continuing  security  for  advances 
to  be  made  from  time  to  time;  it  is  made  payable  to  order  on  demand  ;  there  clearly 
therefore  was  no  legal  obligation  on  the  bankers  to  appropriate  tliat  balance  to  the  dis- 
charge of  the  not©,  and  tliere  having  been  no'  appropriation  by  the  debtor,  I  think 
the  debt  cannot  be  considered  as  discharged."  Applying  that  case  tO'  the  present,  tlie 
bankers  not  only  had  no  direction  to  apply  any  balance  in  satisfaction  of  this  bond  ; 
but  it  would  have  been  a  breach  of  good  faith,  unless  there  was  some  special  reason, 
since  it  might  have  caused  the  insolvency  of  tlie  house.  No  person  gives  a  bond  and 
obtains  advances  from  bankers  on  that  sort'  of  security,  where  there  is  a.  running 
account  extending  over  many  months,  witli  a  view  that  the  moment  funds  come  in, 
they  should  be  applied  to  the  satisfaction  of  the  security. 

The  case  of  llargreawe  v.  Smee  (6  Bingham,  244),  was  a  question  not  of  suretyship 
like  this  on  an  instrument  for  a  certain  sum,  but  was  a  question  of  guarantee  :  wliich 
was  in  these  words.  "  I  agree  to  guarnntee  tlie  pajniient  of  goods  to  be  delivered  in 
umbrellas  and  parasols  to  John  and  Edward  Augustus  Smee,  at  No.  38,  Milk  .Street, 
Cheapside,  London,  according  to  the  custom  of  their  trading  with  you,  in  the  sum 
of  £200."  Goods  to  more  than  tlie  amount  of  £200  had  been  delivered  and  paid  for, 
and  the  question  was  whether  this  was  a  continuing  guarantee.  Lord  Chief  Justice 
Tindal  [279]  says,  "  The  question  is,  what  is  the  fair  import  to  be  collected  from  the 
language  used  in  tliis  guarantee?  The  words  employed  are  the  words  of  the  Defen- 
dant in  this  cause,  and  there  is  no  reason  for  putting  on  a  guarantee  a  construction 
different  from  that  which  the  Court  puts  on  any  other  instrument.     With  regard  to 
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otlier  instruments  the  rule  is,  tluit  if  the  pivrty  executing  them  loaves  any  thin-; 
ambiguous  in  his  exin-essions,  such  lunbiguity  must  be  taken  most  strongly  against 
himself.  From  the  present  agreement  I  coUec't  that  there  were  two  parties  already 
in  a  course  of  dealing.  When  the  Defendant  giws  to  guarantee  the  payment  of  goods 
to  be  delivered  according  to  their  custom  of  trading,  I  cannot  but  imply 
that,  by  some  preceding  dealing,  (and  I  am  confirmed  in  this  by  the 
finding  of  the  jury,)  the  custom  of  tlie  parties  was  tO'  make  up  certain  monthly 
accounts  ;  I  collect  thence  an  intention  that  this  course  of  dealing  should  continue, 
which  would  render  the  guarantee  a  continuing  guarantee.  If  we  were  to  put  on  it 
the  limited  construction  which  has  been  contended  for,  we  should  deprive  the  party 
of  the  benefit  which  appears  to  have  l)een  contemjilated.  If  one  supply  of  goods  to  the 
extent  of  £200  would  satisfy  the  stipulation  in  dispute;  there  is  no  course  of  trading 
to  which  the  words  '  course  of  trading  '  covdd  be  applied.  The  cases  on  this  subject 
run  so  nearly  into  each  otber,  that  it  is  difficult  to  reconcile  them  ;  but  the  distinction 
between  this  case  and  MiivMf  v.  llayden,  is,  that  here  the  Defendant  meant  to  keep 
two  persons  engaged  iji  trade,  in  their  established  custom  of  trade.  The  verdict  must 
be  entered  for  the  Plaintiff."  In  this  opinion  the  rest  of  [280]  the  Court  concurred, 
Mr.  .Justice  Gaselee  expressing  some  difficulty  on  the  subject;  but  on  tlie  whole  con- 
curring with  the  Court  in  the  decision  which  was  pronounced. 

The  rules  to  be  collected  from  the  authorities  on  this  subject,  are  first,  that  you  are 
not  to  presume  if  a  person  makes  advances  on  security,  that  he  will  afterwards  make 
advances  on  no  security  ;  secondly,  that  where  a  bond,  or  warrant  of  attorney,  is  given 
upon  a  running  account,  if  there  is  nothing  to  confine  it,  the  presumption  is,  that 
it  is  given  as  a  continuing  guarantee,  and  that  although  a  bill  of  exchange  should 
subsequently  appear  at  the  credit  side  of  the  account  and  apparently  be  mixed  up  with 
other  funds,  so  that  you  might  apply  to  it  the  rule  of  Clayton's  case  |  .See  Devaynes  v. 
Noble,  (1  Mer.  592],  it  is  an  available  security  until  it  is  actually  discharged  ;  and 
lastly,  that  an  instrument  of  that  sort  is  to  be  taken  most  strongly  against  the  person 
who  makes  it.  The  result  of  this  would  be,  that  looking  at  the  situation  of  the 
parties,  the  language  of  the  instrument,  and  the  legal  liability  created  by  it.  there 
being  no'  inquiry  about  tlie  particular  balance,  there  being  no'  account  at 
that  moment  rendered,  the  situation  of  the  parties  being  such  that  the 
account  did  not  easily  admit  of  its  being  done  if  asked  for  ;  it  is  impossible  to'  come 
to  any  other  conclusion  than  this,  tliat  the  bond  was  given  in  order  that  by  that 
means  the  debt  might  be  acknowledged,  and  the  party,  the  obliges,  might  have  the 
means  of  enforcing  thro'Ugh  that  bond  the  payment  of  the  sum  of  £10,000,  with 
interest  from  the  date,  and  it  would  be  for  the  Defendants  to  show  that  it  specifically 
applied  to  some  particular  sum  actually  paid  off ;  failing  that,  the  bond  at  law  would 
have  been  [281]  available  and  might  have  been  put  in  force  against  those  persons 
who  are  now  represented  by  tlie  Respondents. 

Wliat  is  it  that  is  said  on  the  other  side,  and  what  are  the  cases  which  will  be  cited 
as.  throwing  a,  doubt  on  this  case?  The  first  is  a  case  I  have  already  mentioned  as 
having  been  cited  by  Lord  Ellenborough  in  his  judgment  in  the  case  of  WooJley  v. 
Jennings  [5  B.  and  C.  165].  On  the  other  side  Kirhy  v.  The  Bul-e  of  Mar-lborough  (2 
Maule  and  Sclwyn,  18)  will  be  cited  ;  there  the  bond  was  construed  by  the  Court  to 
mean  not  a  continuing  guarantee,  but  a  simple  security  for  one  sum  and  no  more  ; 
but  the  recital  in  that  bond  proves  what  was  the  intention  of  the  parties,  and  that  it 
had  reference  to  tliat  single  advance;  the  action  is  by  Kirhy  and  others  against  the 
Duke  of  Marlborough  and  Cobiirn,  and  the  recital  is  that  Coburn  "  having  occasion 
for  divers  sums  of  money,  not  exceeding  in  the  whole  the  sum  of  £.3000,  he  applied  t  < 
the  Plaintift's  to  advance  tliat  sum  at  such  times  and:  in  such  parts  and  proportions 
as  he  might  require."  Can  any  expression  more  particularly  and  distinctly  refer 
to  the  advance  of  one  single  sum  of  £.3000  ;  but  at  such  times  and  in  such  parts  and 
proportions  as  the  exigencies  of  the  parties  might  recjuire?  "  Whicli  they  had  agreed 
to  advance  on  tlie  Duke's  entering  into  the  obligation  jointly  witli  Coburn,  (to  which 
the  Duke  at  the  request  of  Coburn  had  consented).  It  was  therefore  conditioned  for 
the  payment  by  Coburn  and  the  Duke,  or  either  of  them,  tJieir  or  either  of  their  heirs, 
executors,  or  administrators,  unto  the  Plaintift's,  their  executors,  adminis- 
trators, or  assigns,  of  all  such  sum  or  sums  of  money  not  exceeding 
the  Sium  of  £.3000  with  law-ful  in-[282]-teresit,  which  sliftuld  or  might  at  any 
time  or  tiniep  thereafter  be  advanced,  and  lent  by  the  Plaintiffs  to  Coburn,  or  paid  Co 
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his  use  by  liis  order  and  direction."  The  Court  held,  that  under  tlie  terms  of  that 
bond,  if  tlie  £3000  was  advanced,  and  if  a  part  of  it  was  repaid,  it  could  not  be  lent 
over  aga.in,  and  tlie  recital  which  precedes  the  condition  plainly  proves  that  nothinsj 
was  contemplated,  but  one  single  advance  of  a  particulair:  sum,  which  might  be  in 
diii'erent  sums,  and  different  proportions,  and  at  different  times,  but  not  having  the 
char;u;ter  of  a.  continuing  guarantee;  nor  does  it  appear,  that  tJie  exigencies  of  the 
parties,  or  the  nature  of  tlie  business  can-ied  om,  or  of  the  dealings  intended  to  be 
protected  by  the  security  were  such  as  to  require  tliat  continuing  guarantee.  Some 
stre.ss  has  been  laid  on  the  words  "  on  demand."  that  the  bond  is  payable  on  demand. 
So  it  would  be.  although  a  continuing  guarantee,  if  it  wa.s  intended  to  give  to  tlie 
creditor  whose  debt  was  secured  the  means  of  immediately  putting  it  in  force.  If  he 
saw  that  tlie  affairs  of  the  customer  whose  account  was  to  be  protected  by  the  bond, 
were  getting  into  a  state,  that,  it  made  it  necessary  for  him  immediately  tO'  resort  to 
the  proteetiom  which  the  security  wo'uld  give  him,  nor  does  the  fact  that  the  bond  is 
payable  on  demand  sliow  that  it  was  to  protect  a.  particular  ratlier  than  a  general 
balance.  But  it  is  made  payable  with  interest  from  the  date  ;  how  does  that  tend  to 
show  that  it  wa-s  to  protect  one  balance  rather  than  another?  If  it  had  been  given  to 
protect  a  part.icular  balance,  it  would  ratlier  have  given  the  amount  of  tlie  particular 
balance,  and  the  interest  due  upon  it  from  the  time  when  the  interest  began  to  run. 
Tlie  circumstance  of  its  being  made  [283]  payable  with  interest  from  the  date  of  the 
bond,  merely  shows  that  it  was  intended  that  the  security  should  carry  interest,  and 
there  being  no  other  particular  period  from  which  the  interest  could  be  made  to  run, 
no  other  date  that  could  be  put  in  with  any  propriety,  tliey  took  it  at  once  from  the 
date  of  the  bond  ;  why  may  not  that  lie  intended  to  cover  a  general  balance  upon  the 
account  which  would  be  running  in  some  shape  or  other?  Being  about  to  open  an 
account  with  the  Sheffield  bankers,  the  membei-s  of  the  firm  of  Lomas  and  Company, 
together  with  William  Fidgeon,  as  their  surety,  gave  this  bond  conditioned  for  the 
payment  of  £10,000  immediately,  with  interest  from  tlie  idate  of  tlie  bond  ;  what 
would  be  tlie  construction  of  that  bond  ?  Inasmuch  as  at  tliat  moment  there  could  be 
no  balance  due,  some  other  construction  must  be  put  upon  it  than  tlie  supposition 
of  an  existing  balance,  it  must  be  some  prospective,  some  future  advance  tO'  lie  made 
limited  to  the  extent  of  the  security.  The  case  supposeid  is  precisely  the  case  before 
your  Lordships,  because  the  cash  balance  at  that  moment  did  not  certainly  e.xceed 
£2300  ;  but  then  it  may  be  said,  granted  that  in  the  case  of  a  bond  given  before  the 
account  was  opened  at  all,  it  must  therefore  mean  some  future  advance  to  be  made, 
but  it  shall  mean  only  the  first  £10,000  that  might  be  advanced,  and  it  shall  not  apply 
to  any  other  sum,  and  tliat  £10,000  shall  be  wiped  off  by  the  first  £10,000  to  be  paid 
in.  Can  any  proposition  as  a  matter  of  fact  be  more  monstrous  or  absurd,  than  to 
suppose  a  man  who  intended  to^  open  an  account  with  a  banker,  would  be  at  the 
expence  of  a  bond,  or  that  a  banker  would  accept  such  an  instrument  as  a  security, 
that  it  should  [284]  cover  the  one  £10,000  advanced  on  one  side,  and  to  be  wiped  off 
by  the  next  £10.000  that  might  be  paid  in  and  which  according  to  the  course  of  dealing 
between  tliese  parties  would  only  take  a  month  to  do?  Wliat  would  have  been  the 
course  of  dealing,  supposing  tlie  construction  which  is  to  be  contended  for  on  tlie 
other  side  as  to  this  bond  is  tlie  just  one?  Why  tlia  parties  must  have  a  new  bond 
every  month  ;  a  reasonable  construction  must  lae  put  oo,  eivery  such  instrument  as 
this,  and  according  to  the  intent  of  the  parties,  and  as  funds  were  coming  in,  and 
being  paid  out  to  the  extent  of  £20,000  every  month,  upon  an  average,  is  it  not 
a  strange  conclusion  to  come  to,  that  this  bond  so  worded  and  sO'  given,  was  merely 
intended  to  protect  the  existing  balance  between  the  parties  at  the  time  when  the  bond 
was  given,  and  beyond  that  it  has  no  operation  ;  that  as  soon  as  ever  funds  came  in, 
they  were  not  to  be  applied  to  the  exigencies  of  the  account,  they  are  not  to  te  applied 
to  pay  checks  to  satisfy  bills  for  tlie  use  of  the  party  in  the  course  of  his  business ; 
but  tliey  are  to  be  immediately  applied  in  satisfaction  of  this  bond?  In  other  words, 
the  bond  is  to  be  of  no  use  whatever,  for  it  would  c-ontribute  nothing  to  the  funds, 
or  tlie  advantages,  or  the  interest  of  the  party  for  whose  benefit  or  in  whose  favour 
it  was  given,  for  if  that  is  tlie  right  construction  and  meaning  of  the  transaction,  it 
is  quite  plain  that  the  account  must  be  stopped  immediately. 

As  to  the  doctrine  of  Clayton's  case  [1  Mer.  592]  Boden/iam  v.  I'urrlias  [2  B.  and 
Aid.  39],  Simpson  v.  Imgliam  [2  B.  and  C.  65],  and  other  cases  of  that  sort,  which  have 
been  urged  elsewhere,  and  which  decided  that  wherever  there  is  an  account  with  items 
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of  debit  on  one  side,  and  ereid'it  on  [285]  the  otiior,  if  tiiere  be  no  speeiHe  iijipro- 
prii\tioji,  the  earlier  credit  must  be  applied  to  the  earlier  debits  and  the  account  must 
be  satisfied,  and  the  items  discharged  as  it  were,  and  wiped  off  in  the  order  in  which 
tliey  stand,  in  point  of  time,  in  the  account  ;  that  is  perfectly  true,  wherever  the 
doctrine  is  applicable,  but  the  case  is  different  where  there  is  a  collateral  security; 
the  doctrine  of"  Clayton's  case  [see  1  Mer.  592]  and  Bodtnhmn  v.  I'i/.rc/i<u  [2  B.  and 
Aid.  "U)],  and  Simpson  v.  Ingham  [2  B.  and  C.  65],  has  iiotliing  to  do  with  a  question 
such  as  this,  arising  upon  the  intent  and  meaning  of  a  collateral  security  :  even  in  the 
cai?e  of  I'ecMe  v.  Hirst  [10  B.  and  C.  122],  although  the  £.'i()()  entered  into  the  account, 
yet,  as  there  was  a.  promissory  note  taken  as  a.  collateral  security,  tlie  Court  held  that 
the  £300  was  not  discharged.  Wliy  ?  Because  it  did  not  stand  singly  as  an  item  in 
the  account  tO'  be  wiped  off,  but  was  intended  as  a  collateral  security. 

Here  Clayton's  case,  and  the  other  cases  of  that  class,  can  have  no  application,  the 
.£10,000  never  got  into  the  account  at  all.  The  result  of  all  those  cases,  the  doctrine 
of  wiping  off  the  earlier  debit  \>j  the  earlier  credit,  do-es  not  apply  to'  a  case  where 
the  sum  secured  does  not  come  intO'  the  accoaint  at  all;  it  doep  not  apply  to  such  a 
case  of  a  collateral  security,  it  only  applies  to  tlxe  casei  where  a  debit  comes  into  the 
account ;  there  is  nO'  collateral  security  to  give  a  further  demand  on  any  other  party. 

Lord  Lyndhurst :  Clayton's  case  would  apply  to  tlie  collateral  security  in  this  case, 
if  it  were  clear  it  was  only  intended  as  a  cover  for  the  first  £10,000 

For  the  Appellant:  Certainly,  the  debit  being  paid,  the  collateral  security  would 
be  satisfied. 

[286]  No  doubt,  if  it  were  a  single  transaction  ;  suppose  a  banker  is  applied  to, 
to  discount  a  particular  bill,  and  he  discounts  tlie  bill,  and,  according  tO'  the  practice 
which  has  obtained  here,  immediately  gives  credit  for  tlie  full  amount 
of  the  bill,  intending,  at  the  end  of  the  year,  tO'  charge  interest  for 
the     whole     of     the     time.  If,  doubting     the  validity     of     that     bill,     he     re- 

quires tliat  another  promissory  note,  of  another  person,  should  be  given  as 
a.  collateral  security  for  the  payment  of  that  bill,  there  can  be  no  do^ubt  tlie  collateral 
security,  so  given,  would  be  discharged  if  the  account  was  allowed  tO'  run  on,  and  that 
first  bill  was  dishonoured  when  it  became  due,  and  carried  to  the  debit  side  of  the 
account,  and  then  afterwards  funds  came  in  which  satisfied  that  item  in  the  account 
so  carried  to>  the  debit  side  of  the  account ;  that  item  being  paid  off,  and  conseciuently 
satisfied,  the  collateral  security  for  tlie  payment  of  tliat  bill  might  be  considered  as 
at  an  end  ;  but  that,  is  not  tlie  way  in  which  a.  banker  would  treat  the  case.  Having 
a  collateral  secui-ity  he  would  not  pass  tliat  bill  to  the  debit  side  of  the  account,  or  if 
life  did  it  would  be  in  such  a.  form  asi  to  retain  the  security  on  the  collateral  note,  and 
tliere  are  instances  wliieli  have  occurred  in  one  or  two'  casesi  which  are  reported, 
where  that  sort  of  practice  obtained.  If,  then,  there  be'  nothing  in  the  language  of 
this  bond  that  leads  to  any  conclusion  that  it  was  intended  to  cover  the  specific 
balance  due  at  that  time,  and  if  there  be  nothing  in  Clayton's  ease^,  and  tlie.  other 
similar  cases,  which  show  that  the  first  £10,000  must  be  wiped  off,  what  is  the 
immediate  conclusion?  That  the  debt  remains  unsatisfied;  that  that  bond  has 
never  been  [287]  paid,  and  the  parties,  tlie  obligees  in  tlie  Ixind,  are  now  entitled  to 
stand  on  their  claim  against  the  estate  of  William  Fidgeon,  the  security  for  the 
amount  of  the  bond  and  the  interest,  due  upon  it.  Suppose  it  had  not  been  necessary 
to  resort  to  a  court  of  equity,  and  suppose  William  Fidgeon  was  still  alive  and  that  he 
was  sued  upon  this  bond,  upon  whom  would  the  on-us  rest  to.  show  tJiat  the  whole  of 
the  bond  was  ajiplica.ble,  and  whether  the  sum.  tO'  which  it  was  applicable.  wa.s  paid 
or  not?  Clearly  not  on  the  obligee  of  the  bond.  He  has  only  to  say,  "  there  is  your 
hand  and  seal  to  an  ackno.wledfxnient  that  you  owe  me  £10.000  and  interest,  paj-able 
from  the  da.te  of  that  bond."  The  bond  contains  nothing  more  tha.n  a  sort  of  covenant 
that  the  sum  of  £10,000,  with  interest,  shall  be  paid  to  the  obligee,  and  it  may  be 
admitted  that  the  obligor  has  a  right  to  give  evidence  of  every  matter  that  can  tend 
to  throw  light  on  the  question,  whether  the  bond  was  given  for  the  specific  debt  or  the 
general  balance,  but  the  onus  of  explanation  and  proof  is  cast  on  tlie  party  who  seeks 
to  get  rid  of  the  effect  of  a  legal  instrument,  which,  on  the  face  o.f  it,  creates  a  debt 
of  £10,000,  due,  with  interest,  from  a.  certain  date;  and  what  is  tlie  course  tliat 
would  have  been  taken  at  law?  It  would  have  been  incumbent  on  William  Fidgeon 
to  have  stated  on  the  record,  by  way  of  plea,  that  that  bond  was  given  to  secure  a 
balance  not  e.xceeding  £10,000  existing  at  that  moment,  and  then  lie  would  have 
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pleaded  the  ground  of  tlie  doctrine  in  Claytoa's  case,  that  that  had  been  paid  by  sub- 
sequent items  on  the  credit  side  of  the  account.  The  Plaintiff  would  have  replied, 
that  a  bond  was  not  given  for  a  specific  balance,  and  tlien  it  would  [288]  have  been 
incumbent  on  the  Defendant  to  prove  the  afKrmative  ol  that  issue,  that  the  bond  was 
given  for  a  specific  balance,  and  that  would  have  been  a  question  of  fact  for  a  jury 
to  try  under  all  the  circumstances  of  the  case.  There  was  a  banking  account,  and 
sums  paid  in  and  drawn  out  every  day,  to  the  e.xtent  of  £20,000  paid  in  and  drawn 
out  in  tlie  course  of  a  month.  There  were  no  means  of  asceri^aining  what  was  the 
specific  state  of  the  account  at  any  time:  and,  if  it  were  ascertained,  wliat  evidence 
is  there  that  the  bond  had  any  reference  at  all  to  it,  or  who  can  suppose  the  parties 
ever  intended,  when  their  debits  and  their  credits  for  a.  continuance  were  ba.sed  on 
the  footing  of  this  bond,  that  the  first  £10,000  which  would  come  in,  according  to  the 
course  of  dealing,  within  a  fortnight,  was  intended:  to  satisfy  the  bond? 

The  Master  found  that  this  bond  was  given  by  William  Fidgeon  for  the  general 
balance  of  the  account,  and  certainly  he  assigned  an  inco^nclusive  reason  for  that  con- 
clusion ;  a  reason  which,  although  it  is  not  without  any  force  at  all,  is  liardly  adequate 
to  lead  of  itself  to  that  conclusion  :  it  is  this,  tliat  the  signature  and  execution  of 
William  Fidgeon  was  attested  by  some  near  relation  of  William  Fidgeon's,  and  it 
teing  considered  desirable  that  the  obligees  of  the  bond  should  not  be,  in  any  degree, 
in. the  hands  of  a  witness  who  might  be  disposed  to  favour  William  Fidgeon,  his  near 
relative,  with  a  very  proper  caution  desired  to  have  tlie  bond  re-executed  in  the 
presence  of  a  witness  perfectly  impartial  ;  or,  at  all  events,  certainly  not  the  mere 
relative  of  and  disposed  to  favour  the  obligor:  application,  on  this  account,  having 
been  [289]  made  to  William  Fidgeon  to  re-execute  the  bond,  in  tlie  month  of  January, 
1815,  five  months  after  the  original  execution  of  the  bond  by  him,  he  re-executed  it 
in  the  presence  of  another  witness  :  and  the  Master  thought  and  found  that  that  was 
evidence,  that  it  was  intended  to  be  a  bond  for  a  general  balance,  and  the  reasoning 
appears  to  be  this:  if  William  Fidgeon  executed  tlie  bond  again  in  January  without 
asking  whether  the  balance  was  altered,  or  what  was  then  the  state  of  the  balance; 
if  lie  knew  anj'  thing  of  the  nature  of  tJie  account,  and  tlie  bond  was  intended  to 
secure  a. particular  balance,  he  must  have  known  that  it  was  for  a.  particular  balance, 
which  must  have  been  paid  over  and  over  again,  between  August,  1814,  and  January, 
1815.  The  Master,  tlierefore,  said,  tliat,  in  his  judgment,  this  was  evidence,  and,  I 
believe,  it  was  the  only  evidence  before  him,  in  his  view  of  the  case,  to  prove  that 
the  bond  was  for  tlie  general  balance,  the  only  evidence)  against  William  Fidgeon, 
omitting  the  far  more  important  and  weighty  evidence  resulting  from  the  state  and 
dealings  of  the  parties  ;  if  William  Fidgeon  knew  any  thing  about  the  miitter  he  must 
have  known  that  unless  it  was  a  security  for  the  general  balance,  something  different 
from  a  specific  balance  due  at  the  moment,  it  was  of  no  use  whatever,  for,  as  the 
account  was  kept,  if  it  had  been  incumbent  on  the  bankers  immediately  to  treat  it  as 
a.  security  for  the  particular  balance  only,  they  must  almost  instantly,  as  soon  as  they 
received  the  bond,  have  stopped  the  account,  in  order  to  pay  off  the  £10,000  ;  in  other 
words,  that  security,  instead  of  enabling  them  tO'  go  on  (the  purpose  for  which  it  was 
given),  would  have  had  the  effect  of  stopping  the  account  [290]  altogether.  The 
Master  came  certainly  toi  a  conclusion  on  a  fact  by  which  it  was  hardly  warranted. 
The  Master  might  have  come  to  a  conclusion  on  erroneous  grounds.  But  it  does  not 
follow  that  the  conclusion  itself  was  erroneous.  The  question  was  heard  by  the  Lord 
Chancellor,  but  only  on  one  side,  and  appears  to  have  been  decided  on  the  ground, 
that  it  was  incumbent  on  tlie  Appellant  to  give  evidence,  which  properly  belonged  to 
the  otlier  side,  to  prove  that  tliis  lecjally  sealed  instrument,  purporting  to  be  a  security 
for  £10,000,  has  been  paid  off. 

The  defence  of  the  personal  representatives  of  William  Fidgeon,  against  the  claim 
upon  the  bond,  was,  that  he  was  intoxicated  at  the  time  of  its  execution.  No  othei- 
ground  of  defence  was  taken,  and  that  was  not  sustained,  lue  bond  in  a  court  of  Ian- 
constitutes  a  debt ;  not  the  penalty  but  the  sum  specified  in  tlie  condition,  and  it  is 
agreed,  that  it  is  for  some  collateral  purpose  of  security.  The  question  is  what  is 
that  purpose.  The  Appellant  says,  to  secure  a  floating  biilance,  the  Respondent  says, 
to  secure  the  balance  due  at  tlie  date  of  the  bond,  this  is  purely  a.  question  of  law. 
The  accident  of  the  death  of  the  only  solvent  obligor  brought  the  question  into 
equity. 

If  tlie  question  had  been  tried  at  law  in  an  action  upon  the  bond,  as  soon  as  proof 
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had  beeu  given  of  the  execution,  the  burden  of  reducing  the  debt  would  have 
rested  upon  the  Defend.iiit.  The  enquiry  before  the  Master  should  have  taken  the 
same  course. 

William  Dyson  proves  the  mode  of  dealin;j;  between  tlio  parties,  which  is  im- 
portant in  the  absence  of  other  evidence.  It  is  material  to  see  whetlier  [291]  at  the  date 
of  the  bond  there  is  any  particular  balance  to  which  it  can  be  referred.  Jiills  paid  in 
by  the  customer  were  carried  to  his  credit  as  cash.  It  was  a  mixed  account  of  cash 
and  bills  :  could  the  bankers  have  held  their  customers  to  bail  on  a  balance  excluding 
tlie  bills'/  According  to  this  mode  of  dealing  tliere  was  only  a  balance  of  i;-2300  due 
to  the  bankers  at  the  date  of  the  Ixmd.  As  against  tlie  principals  in  the  bond  it  is 
adiuitted,  that  it  must  be  considered  as  a  continuing  security. 

What  ground  is  there  for  a  distinction  as  to  the  surety.  There  must  have  been  a, 
communication  between  the  parties,  and  the  surety  ought  to  have  enquired  into  the 
nature  of  the  obligation  which  he  voluntarily  incurred.  According  to  the  evidence 
of  Dyson,  the  customers  expressly  contemplated  a  security  for  future  advances. 
William  Fidgeon  made  no  inquiry,  which  is  what  distinguishes  his  case  from  that 
of  tlie  others.  It  is  in  evidence,  that  application  was  made  to  the  principals  to  give 
security  for  the  general  balance:  this  is  proved  by  Richard  Wood.  If  a  joint  action 
had  been  brought  on  the  bond  against  the  four,  they  must  have  discharged  themselves 
by  showing  that  it  was  given  for  a  particular  balance  which  was  paid  off.  If  there 
was  any  distinction  of  the  surety  from  the  principals  it  was  for  tliem  to  show  it. 

The  case  was  decided  by  the  Vice-Chancellor  on  the  ground  that  interest  waa 
reserved. 

Lord  Lyndlmrst :  That  would  apply  to  the  principals  as  well  as  the  surety.  If 
the  principals  state  what  the  object  of  the  bonds  is,  and  the  surety  executes  without. 
inquiry,  does  he  not  adopt  the  statement  and  intention  ? 

[292]  For  the  Appellants. 

It  is  at  least  evidence  to  go  to  a  jury;  if  he  executes  without  inquiry,  he  adopts 
the  object  and  purpose  of  the  security  as  settled  by  the  principals.  How  can  it  be 
incumbent  on  the  party  secured  to  show  communioation  of  the  purpose  by  the  prin- 
cipal to  the  surety? 

The  decisions  turn  upon  the  mode  of  dealing  between  the  parties,  Atwood  v. 
C'rowdie  (1  Starkie,  483),  and  their  object  in  giving  the  security.  When  there  is  a 
running  account  and  a  security  given  for  a  general  sum,  that  must  be  considered  as  a 
.  security  for  a  general  balance.  As  to  the  securitv  including  interest,  that  was  so  in 
WooUey  v.  Jennings  [5  B.  and  C.  165]  and  Pease  v.  Hirst  [10  B.  and  C.  122].  The 
balance  due  at  the  end  of  any  given  period  might  equal  tlie  sum  secured  by  the  bond 
and  the  interest.  Suppose  the  bond  to  be  given  at  the  commencement  of  the  dealing, 
it  is  not  to  be  supposed,  that  they  would  go  on  dealing  without  security.  From  the 
nature  of  the  transaction,  this  must  have  been  intended  tO'  be  a  continuing  security. 
This  is  clear  as  to  the  principals,  the  customers;  and  the  surety,  according  to  his 
engagement  for  the  principals,  is  liable  to  the  extent  of  the  sum  secured  by  the  bond. 

(25th  March  1836.)     For  the  Respondents,  Mr.  Pemberton  and  Mr.  Jacob. 

We  propose  first  to  consider  what  the  effect  of  tlie  legal  rights  of  these  parties  will 
be  under  the  instrument  which  they  have  executed,  and  according  to  the  authorities 
applicable  to  the  subject  which  have  been  cited  for  the  Appellant,  and  then  to  make 
some  observations  on  the  objection  as  to  [293]  the  form  of  proceeding.  Looking  at 
tills  instrument  without  reference  to  any  extrinsic  circumstances,  the  necessary  effect 
of  it  is  to  secure  a  debt  then  actually  due,  and  not  any  future  or  contingent  debt. 
Supposing  that  any  extrinsic  circumstances  could  be  received  to  alter  the  operation 
of  that  instrument  as  against  the  principal  debtors,  it  is  impossible,  consistently  with 
principle,  to  give  any  effect  to  those  extrinsic  circumstances  as  against  the  surety. 
Looking  at  the  instrument  without  reference  to  cue  authorities,  the  question  between 
us  is  whether  this  Ijond  was  given  or  purported  to  ue  given  to  secure  a  debt  then 
actually  due,  or  whether  it  is  given  to  secure  a  debt  not  then  actually  due,  but  some 
debt  which  might  in  the  course  of  transactions  between  the  parties  become  due.  The 
bond  was  in  the  common  form  of  a  money  bond,  by  whicJi  the  parties  jointly  and 
severally  bound  themselves  in  the  sum  of  £20,000  :  the  condition  of  the  bond  is  this, 
"  That  if  the  above  bound  Thomas  Fidgeon,  Edward  Getley,  Henry  Lomas,  and 
William  Fidgeon,  or  some  or  one  of  them,  their,  or  some  or  one  of  their,  heirs,  execu- 
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tors,  or  administrators,  or  any  of  them,  shall  and  do  well  and  truly  pay  or  cause  to 
be  paid  unto  the  above-named  Thomas  Walker,  Samuel  Walker,  Jonathan  Walker, 
V'^incent  Eyre,  and  Richard  Stanley,  or  any  of  them,  tlieir  or  any  of  their  exec'utoi-s, 
administrators,  or  assig-ns,  tlie  full  sum  of  j£  10,000  of  lawful  money  of  the  X-^nited 
Kingdom  of  Great  Britain  and  Ireland,  current  in  England,  upon  demand,  together 
with  full  lawful  interest  for  the  same  from  the  date  hereof,  of  like  lawful  money, 
without  any  deduction  or  abatement  wliatsoen'er  (except  for  the  property  [294]  tax 
as  required  by  law),  and  without  fraud  or  further  delay,  then  this  obligation  shall 
be  void  and  of  none  effect,  or  else  shall  remain  in  full  force  and  virtue.  "     If  you  look 
at  the  bond  itself  there  cannot  be  a  question  whether  it  is  a  bond  to  secure  a  sum  of 
money  then  actually  due,  a  debt,  or  whether  it  is  an  indemnity  bond  against  any 
balance  w-hich  may  hereafter  become  due  in  the  course  of  transactions  between  the 
parties.     How  are  you  to  look  at  an   instrument  for  the  purpose  of  ascertaining 
whether  it  is  to  secure  a  sum  actually  due?     The  sum  secured  is  to  bear  interest  from 
the  date  of  tlie  bond,  and  further,  it  is  an  interest  actually  payable  from  the  date  of  the 
bond,     because     the     property     tax     is     to     be     deducted     from     it.        The     pro- 
perty    tax     is     payable     in     respect  •   of     the     income     which,     from     time     to 
time,  is  to  be  received  by  tlie  persons  to  whom  the  bond  is  given,  and  to  be  deducted 
by  the  individual  who   is  to  make  the  payment.     Is  it  possible  for  a  party  who 
stipulates  to  receive  interest  from  the  date  of  the  bond,  and  at  the  same  time  agrees 
to  allow  that  which  the  law  would  compel  him  to  allow  out  of  the  income  of  the  pro- 
perty, to  say  that  on  the  face  of  tlie  instrument  no  such  sum  of  £10,000  was  due,  tliab 
no  such  interest  was  payable,  and  consequently  no  such  property  tax  liable  to  be  paid 
or  deducted?     If  it  stood  on  tlie  bond  itself,  how  is  it  possible  to  get  rid  of  tliis  express 
declaration!     Is  there  any  tiling  in  the  authorities  which  is  inconsistent  with  this? 
By  a  collateral  agreement  between  the  parties  it  might  have  been  converted  into  a 
collateral  security  for  the  ultimate  balance  ;  but  that  w'ould  not  affect  the  question  as 
between  tlie  obligor  and  obligee  of  the  bond  ;  for  instance,  suppose  William  Fidgeon 
had  been  indebted  to  these  customers  and  had  given  them  a  [295]  bond  for  £10,000  ; 
that  bond  for  £10,000,  as  between  the  customer  and  the  banker,  might  have  been; 
adopted  to  secure  what  would  be  ultimately  due  tin  the  account  between  the  customer 
and  the  banker  ;  but  that  would  not  affect  the  question  of  liability  as  between  the 
obligor  and  obligee  of  the  bond  ;  tlie  obligor  would  remain  liable  only  to  the  extent 
he  had  agi-eed  tO'  become  liable,  and  if  tlie  debt  in'  respect  of  that  bond  was  paid  to  the 
obligee,  of  course  those  who  claimed  by  equitable  deposit,  or  any  agreement  between 
the  obligee  and  themselves,  could  only  claim  that  which,  as  between  the  obligor  and 
obligee,  would  be  due.     Upon  a  plain  money  bond,  such  as  this,  to  secure  a  sum  of 
£10,000   with  interest  from  the  date  of  that  security,  and  the  property  tax  out  of  it, 
is  it  possible  to  argue  from  what  appears  on  the  face  of  the  bond,  that  it  is  any  thing 
but  a  bond  to  secure  £10,000  then  due?     Supposing  it  had  been  to  secure  £10,000 
actually  due,  in  what  other  form  could  it  be?     Is  it  not  usual  in  a  common  money 
bond  to  secure  a  sum  of  money  then  due,  to  introduce  any  recital  :  but  you  bind  your- 
self in  a  penalty  conditioned  for  tlie  payment  of  the  amount  of  principal  and  interest ; 
but  supposing  an  account  had  been  settled  and  a  balance  struck,  and  a  sum  of  £10,000 
had  been  ascertained  to  be  that  balance,  and  William  Fidgeon  consented  to  become 
bound  for  that  balance,  could  the  bond  be  in  any  other  form  than  it  now  is?     If  it 
had  been  intended  as  an  indemnity  or  as  a  guarantee  against  any  balance,  which, 
in  the  course  of  the  transactions  between  the  bankers  and  their  customers,  might 
become  due,  is  that  the  form  in  which  it  would  appear?     Wiij  surely  in  that  case 
it  wO'uld  liave  been  an  instrument  veiy  different  from  that  [296]  which  we  find  it ;  it 
would  then  have  been  not  a  common  money  bond,  but  a  guarantee  and  indemnity 
bond,  it  would  not  have  been  in  all  probability  between  tlie  same  parties,  because  if 
it  was  intended  to  secure  the  ultimate  balance,  tliat  might  become  due  in  respect  of 
a  partnership  account  in  the  form  in  which  the  bond  now  is,  the  death  of  any  one  of 
the  parties  or  admission  of  a  new  party,  would  destroy  the  effect  of  the  bond.     On 
considering  tlie  nature  of  the  transaction  in  all  cases  where  instruments  of  this  de^ 
scription  are  prepared  for  the  purpose  of  securing  the  balance  of  an  account  which 
may  go  on  for  years  (and  according  to  tlie  argument  on  the  other  side  there  is  nothing 
to  limit  it  to  any  period),  it  might  have  gone  on  up  to  the  present  period  if  the  cus- 
tomer had  not  become  bankrupt  :  in  such  case  would  not  the  bond  be  to  the  parties  to 
secure  any  balance  which  in  the  course  of  the  dealings  and  transactions  might  become 
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due  to  them,  or  the  persons  who,  from  time  to  time,  might  constitute  the  banking  firm  l 
but  if,  on  the  contrary,  you  find  tlie  instrument  itself  is  in  the  only  form  in  which  it 
could  be  to  secure  the  existing  balance  at  the  date  of  the  bond,  and  if  you  find  it  is  ugt>- 
less  as  an  instrument  intended  to  secure  the  ultimate  balance  of  the  account  subsisting 
between  the  jiarties,  what  more  can  you  have  in  order  to  show  that  it  is  that  which 
it  purports  to  be,  and  not  tliat  which  it  is  in  argument  contended  to  be? 

The  cases  may  Iia.ve  put  a  construction  on  instruments  of  this  sort,  wliicli  is  so  con- 
clusive, that  against  all  reason  and  sense  you  may  be  bound  by  precedent ;  but  there  is 
notliing  which  has  the  least  application  in  tlie  authorities  cited  to  any  [297]  pro- 
position of  that  description.  In  the  cases  cited,  there  is  but  one  that  bears  upon  the 
question.  With  respect  to  e.r,  parte  Langston,  a  case  where  there  was  a  deposit  of  title 
deeds  to  secure  a  sum  of  money,  it  was  decided  that  that  deposit  may  lie  extended  by 
parol  to  subsequent  advances  as  well  !\s  to  the  debt  due  at  tiie  date  of  the  deposit. 
The  deci'sion  has  been  followed  ;  but  it  is  in  eSect  a  repeal  of  the  statute  of  frauds, 
and  does  not  bear  on  this  question.  Nor  do  any  other  of  the  autliorities  cited,  except 
Woulley  v.  Jeiinings  [5  B  and  C  165],  which  has  a  material 'bearing  upon  this  case. 

Tlie-  question  which  arises  on  the  present  occasion,  and  wliich  arose  in  Cla,yton's 
case  [1  Mer.  592],  and  all  the  subsequent  authorities,  is  tliis,  where  you  keep  an 
iiccount  current,  you  apply  the  ci-edit  side  of  the  account  to  discharge  the  items  on 
the  debit  side  of  the  account,  and  consequently  the  principle  in  Clayton's  case  [1 
Mer.  592],  can  by  possibility  apply  only  to  tliose  cases  in  which  the  debt  to'  be  dis- 
charged is  on  the  debit  side  of  the  account.  In  thie  case  of  Pe:ise  v.  Hirst  [10  B. 
and  C.  122],  tlie  principle  is  entirely  difl'erent;  Clayton's  case  [1  Mer.  592]  could 
have  no  application  to  it,  for  in  I'ea.se  v.  JI irst  [10  B.  and  C.  122],  the  debit  was 
never  found  on  the  debit  side  of  the  account  at  all.  I'ease  v.  II irst  is  simply  this. 
A  customer  keeps  a  running  account  with  his  banker  in  tlie  ordinary  way,  a  customer 
may  have  two  accounts,  which  are  generally  designated  a  loan  account  and  a  current 
account,  for  as  soon  as  you  borrow  money  from  the  bankers  and  make  a  deposit  of 
securities  for  the  loan,  what  is  the  consequence?  The  banker  gives  you  credit  in 
the  running  account  for  tlie  amount  of  tliose  advances,  lie  retains  tliose  securities 
which  he  has  in  his  liajids,  he  does  not  introduce  tJie  securities  [298]  on  the  debit 
side  of  the  account,  or  charge  you  with  the  amount  he  advances;  but  he  gives  you 
credit  for  it  on  the  credit  side  of  tlie  account,  and  it  being  a.  loan  account  and  not 
a  current  siccount,  it  is  never  introduced  on  the  debit  side  of  tlie  account,  otherwise 
in  truth  the  transaction  would  be  unintelligible,  one  side  would  balance  the  other. 
Tliat  was  exactly  what  was  done  in  Pease  v.  H irst.  A  man  keeping  a.  current  account 
with  his  banker  borrowed  £300.  and  to  secure  that  =£300  he  gave  a  promissory  note 
by  himself  and  three  sureties.  The  bankers  advanced  £300  on  the  credit  of  that 
note,  and  they  gave  him  credit  for  it  in  the  current  account;  but  the  note  never  was 
found  on  the  debit  side  of  that  account,  and  it  never  was  contended  on  the  authority 
of  Clayton's  case,  that  that  debt  could  be  discharged  ;  fi-om  the  nature  of  the  thing 
it  was  never  in  tliat  state  in  which  the  application  of  the  credit  could  apply  to  the 
discharge  of  the  debit ;  but  why  was  it  contended  in  Pease  v.  Hirst,  that  the  note  was 
discharged?  On  a  totally  different  principle,  tliat  there  was  a  period  at  which  the 
bankei's  had  in  their  hands  more  than  £300  belonging  to  their  custO'mer,  and  tliere- 
fore  tliev  were  bound  to  apply  that  £300  wliicli  they  once  had  in  tlieir  lia,nds,  in 
discharge  of  that  ]iromissory  note  which  then,'  held  from  him  and  others.  The 
case  was  decided  on  a  principle  entirely  different  from  that  of  Clayton's  case,  and 
it  appears  to  have  dqiended  upon  there  being  an  actual  balance  in  tlie  banker's 
hands,  which  they  might  have  applied  to  tlie  purpose  of  discharging  the  Mote.  and 
which  they  were  bound  to  apply  :  in  point  of  fact  tliey  di'd  not  so  apply  it,  and  the 
Court  said  there  was  no  appropriation  by  the  party  who  made  the  pay-[299]-ment. 
That  being  so,  tlie  person  wlio  received  it  had  a  right  to  appropriate  it:  he  said, 
he  was  not  bound  tO'  appi-opriate  it  tO'  the  loan  account ;  but  he  had  a  right  to  carry 
it  to  the  credit  of  his  debtor  on  the  running  account;  but  it  is  obvious  that  that  has 
nothing  to  do  witli  Clayton's  case,  because  in  Clayton's  case,  and  here,  it  is  not  con- 
tended that  the  customer  ever  had  a  balance  due  tO'  him  from  the  bankers  ;  but 
the  ground  on  which  in  Clayton's  case  it  was  held  that  the  debt  was  discharged, 
and  the  ground  on  which  it  was  discharged,  was  tliis :  that  the  balance  being  on  the 
debit  side  of  the  account,  the  pay-ments  which  were  made  from  time  to  time,  thouirh 
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with  corresponding  advances  by  the  bankers  from  time  to  time,  had  the  effect  of 
making  an  appropriation  by  the  creditor  of  money  balances  from  time  tO'  time 
received,  and  of  appropriating  the  earliest  payment  to-  tlie  earliest  advance;  but 
the  principle  does  never  apply  tO'  a  case  where  the  debit  is  never  found  in  the  debit 
account  at  all,  the  very  foundation  of  that  principle  does  not  apply,  and,  accord- 
ingly, Pease  v.  Hirst  distinctly  establishes  this  proposition,  and  no  more,  that  where 
there  is  a  loan  account  and  a.  running  account,  and  where  the  bankers  had  in  their 
hands  at  a  particular  period  money  due  to  their  customer,  sufficient  to  discharge 
the  security  in  their  hands,  they  were  not  bound  to  apply  the  surplus  monies  in  the 
running  account  in  discharge  of  the  security  on  the  loan  account.  The  case  of 
Margraves  v.  Smet  [6  Bing.  2-14]  lias  no  more  application  than  Pease  v.  Hirst.  In 
Hargraves  v.  Smee  tlie  question  arose  on  the  construction  of  a.  guarantee  in  these 
words,  "  I  dO'  hereby  agreei  to  guarantee  [300]  the  pa.pnent  of  goods  to  be  delivered 
in  umbrellas  and  parasols,  to  John  and  Edward  Augustus  Smee,  at  No.  38.  Milk 
Street,  Cheapside,  Ix)indon,  according  to  the  custom  O'f  their  trading  with  you  in 
the  sum  of  £200."  And  tlie  question  on  that  guarantee  was  this,  whether,  after  goods 
to  the  amount  of  £200  had  once  been  advanced,  and  other  goods  had  been  paid  for, 
the  guarantee  was  discharged,  or  wliether  that  guarantee  extended  tO'  secure  goods 
to  the  amount  of  £200  during  tlie  continuance  of  the  dealings  between  the  parties 
in  whose  favour  the  guarantee  was  given,  and  the  parties  to  whom  it  was  given. 
The  decision  in  that  case  depends  and  it  is  put  in  the  judgment  on  the  words 
■'  According  to  the  custom  of  their  trading  with  you."  It  was  extremely  difficult 
to  distinguish  that  case  from  two  others  cited  of  Wright  v.  Russell  [3  Wils.  530;  2 
Black.  W.  934]  and  PearseN  v.  Sunnit-ersef  [4  Taun.  593]  but  the  Chief  Justice  Tindal 
in  the  decision  he  came  to  founds  himself  expressh'  on  the  course  of  trading ;  he  says, 
■'  The  question  is,  what  is  tlie  fair  import  to  be  collected  from  the  language  used  in 
tliis  truarantee?  The  words  employed  are  the  words  of  the  Defendant  in  this 
cause  ;  and  there  is  no  reason  for  putting  on  a  guarantee  a  construction  different  from 
tliat  which  tlie  Court  puts  on  any  other  instrument.  Witli  regard  to  otlier  instru- 
ments the  rule  is,  tliat  if  the  party  executing  them  leaves  any  thing  ambiguous  in 
his  expressions,  sucli  ambiguit}'  must  be  taken  most  strough'  against  himself.  From 
the  present  agreement,  I  collect  that  there  were  two  parties  alread}'  in  a  course  of 
dealing ;  when  the  Defendant  goes  to  guarantee  the  payment  of  goods  to<  be  delivered 
according  [301]  to  tlieir  custom  of  trading,  I  cannot  but  imply  tliere  had  been  some 
preceding  dealing,  and  I  am  confirmed  in  this  by  the  finding  of  the  jury,  that  the 
custom  of  the  parties  was  to  make  up  certain  monthly  accounts.  I  collect  thence, 
an  intention  that  this  course  of  dealing  should  continue,  which  would  render  tlie 
guarantee  a  continuing  guarantee.  If  we  were  to  put  on  it  the  limited  construction 
which  has  been  contended  for,  we  should  deprive  the  party  of  tlie  benefit  which 
appears  to  have  been  contemplated.  If  one  supply  of  goods  to  tlie  extent  of  £200 
would  satisfy  the  stipulation  in  dispute,  there  is  no  course  of  trading  to  which  the 
words  '  in  their  course  of  trading'  could  be  applied.  The  cases  on  this  subject 
run  so  nearly  into  each  other,  that  it  is  difficult  to  reconcile  them  :  but  the  distinc- 
tion between  this  case  and  Melville  and  Haydon  [3  B.  and  Aid.  593]  is,  that  here 
the  Defendant  meant  tO'  keep  two  persons  engaged  in  trade,  "  in  their  established 
custom  of  trading.'  "  Mr.  Justice  Park  puts  it  on  this  ground,  "  The  true  sense 
has  been  put  by  my  Lord  Chief  Justice  on  the  words  '  delivering  according  to  tlieir 
custom  of  trading,'  ajid  when  we  consider  tliat  the  persons  to  whom  the  goods  wea-e 
to  be  delivered  were  the  sons  of  the  Defendant,  we  should  defeat  the  intention  of 
the  partifes  if  we  were  toi  hold  that  his  liability  was  determined  upon  a  single  delivery 
of  goods  to  the  amount  of  £200.  There  is  enough  here  to  show  tliat  the  guarantee 
was  to  continue  till  notice  .should  be  given  to-  determine  it."  Even  in  tJiis  case 
Mr.  Justice  Gazelee  differs  from  his  brethren  on  this  point;  he  says,  "I  liave  great 
difficulty  in  deciding  this  case,  and  I  am  rather  inclined  to  come  to  a  different 
conclusion.  [302]  It  is  hard  to  distinguish  it  from  Melville  v.  Hayden  [3  B.  and  Aid. 
593].  Tliere  the  parties  were  to  account  quarterly,  and  yet.  tlie  Court  held  the 
guarantee  to-  be  restricted  to  a  single  dealing.  There  are,  liowever.  other  facts  in 
this  case  which  are  in  favour  of  the  decision  which  tlie  Court  has  pronounced."  In 
that  case  tlie  guarantee  expressed  that  it  was  a  security  for  tlie  advances  to  be 
made  according  to  the  course  of  dealing,  and  upon  the  introduction  o-f  those  words 
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and  on  that  ground  alone  tJuit  s^uarantee,  wliicli  otlierwise  must  (.ertaiulv,  accordiufi 
to  all  the  authorities,  have  been  held  to  bo  cnnlined  to  a  sin<j:le  advance  of  £200, 
was  held  to  be  a  fluctuatini,'  jruaiautee  for  any  advance  of  £200  from  time  to  time 
to  be  made.  The  case  of  WooUty  v.  Jtniiingx  [5  B.  and  C.  165],  hsis  a  nearer  applica- 
tion to  this  case  than  any  of  the  othei-s. 

This  case  is  entirely  distinguisliable  from  Wnolley  and  Jenninys  on  principle, 
and  what  is  more  important,  it  is  clearly  distinfruishable  on  this  ground,  that  tl'? 
}>resent  case  is  one  between  the  surety,  alud  not  between  the  princijjal  debtor  and 
tlie  bankers,  a  ground  which  is  conclusive.  The  case  of  Woolfey  and  Jeihninys  has 
been  quoted  from  Barnewall  and  Cresswell's  Reports  :  but  it  is  of  so  much  importance 
that  your  Lordships  should  see  accurately  what  tlie  ground  of  the  decision  in 
Woolley  and  Jennings  was,  tliat  it  is  material  to  cite  it  from  two'  other  books.  It 
is  reported  first  at  nisi  pri<u.g,  in  Carrington  and  Payne's  Reports  (Vol.  2,  page  144) ; 
and  when  it  came  before  the  Court  of  King's  Bench,  it  is  repoi-ted  more  fully  in 
Dowling  and  Ryland  [Vol.  7,  p.  824]  tJian  in  Barnefwall  and  Cresswell.  In  the 
former  it  is  thus  stated, — ''Trover  for  goods  and  [303]  bills  of  exchange;  plea, 
general  issue.  It  appeal's  that  the  bankrupts  and  the  defenda.its  having  had  con- 
siderable dealings,  and  a  balance  of  about  £4000  being  due  to  the  defendants,  the 
bankrupts,  on  the  20th  of  January,  182.3,  gave  a  warrant  of  attornej'  to  confess 
judgment  to  the  defendants.  This  warrant  of  attorney  was  endorsed:  '  The  within 
warrant  of  attorney  was  given  to  secure  the  sum  of  £4000,  with  lawful  interest 
thereon.'  By  a  statement  of  the  accounts  between  the  bankrupts  and  the  defendants 
(which  statement  was  partly  in  the  handwriting  of  one  of  the  defendants,  and  con- 
tained tlie  whole  of  their  dealings  up  to  September  22d,  1823)  it  api)ears,  that  pay- 
ments had  been  made  by  the  bankrupts  between  the  date  of  the  warrant  of  attorney 
and  the  time  of  the  making-up  of  the  account,  to  an  amount  of  near  £20,000,  but 
that  tliere  were  dealings  on  tlie  other  side  of  the  account  to  near  tlie  same  amount; 
and  no  mention  was  made  of  the  warrant  of  attorney.  On  tlie  face  of  this  statement 
a  balance  of  £2409  4s.  9d.  appeared  tO'  l>e  due  to  tlie  defendants,  exclusive  of  any 
sum  that  might  be  due  on  the  warrant  of  attorney.  On  the  4th  of  October,  1823, 
a  writ  of  scire  facias  was  sued  out  by  the  defendants  against  tlie  bankrupts,  on  the 
warrant  of  attorney ;  and  on  the  29th  of  October  the  commission  of"  bankrupt  issued. 
The  question  therefore  was,  whether  the  warrant  of  attoiTiei}'  had  been  satisfied  by 
the  payments  that  had  been  made. — Abbott,  Chief  Justice:  It  appears  by  this 
account  that  sums  very  mucli  exceeding  £4000  were  paid  after  tlie  warrant  of 
attorney  was  given,  [304]  but  that  tliere  is  nearly  as  much  on  the  other  side  of  the 
account.  On  this  tlie  assignees  contended,  that  as  soon  as  a  sum  of  £4000  was  paid, 
there  was  an  end  of  the  warrant  of  attorney,  it  being  satisfied.  Now,  can  you,  Mr. 
Attorney-General,  adduce  any  evidence  that  any  pa.ynient  was  made  specifically  to 
reduce  this  warrant  of  attorney. — The  Attorney-General :  I  cannot,  my  lord. — 
Abbott,  Chief  Justice:  Tlien  I  think  tliat  this  falls  within  the  general  rule  of  law. 
The  jiayments  were  made  generally,  and  the  receiver  jiut  tliem  to^  the  current  account  : 
there  is  nO'  appropriation  of  the  money  by  the  debtoi- ;  he  leaves  it  to  tlie  creditor 
to  put  it  in  reduction  of  either  debt,  and  the  creditor  apjiropriates  it  tO'  the  running 
account. — Sir  F.  Pollock ;  The  question  intended  to  be  raised  is,  whetiier  there  can 
be  a  running  security  given  by  a  trader  for  his  creditor  tO'  have  immediate'  execution 
for  debts  that  became  due  afterwards. — Abbott,  Chief  Justice:  I  am  not  called  upon 
to  decide  that  abstract  proposition."  This  occurred  at  Nisi  I'ritis;  and  the  question 
never  was  raised,  that  is  quite  clear,  although  tlie  principle  might  have  been  adverted 
to.  In  the  confusion  wliich  happened  at  Ni>ii  Priiis,  and  which  happens  there 
veiy  frequently,  the  principle  of  Clayton's  ca.se  [1  Mer.  592]  was  not  adverted  to, 
neither  was  it  made  a  question  whether  it  was  a  running  guarantee  or  not,  or  whether 
it  was  tO'  secure  a.  debt  due  at  tlie  date;  but  the  question  raised  Wiis  this.  Has  that 
lieeii  paid  by  the  subsequent  advances?  To  which  the  judge  .says,  Can  you  siiow 
subsequent  payments  made  on  that  account?  The  Attorney-General  answers,  No; 
and  he  says.  The  debtor  [305]  liad  a  right  to  a|)propriate,  and  he  did  not  appro- 
priate. It  is  quite  clear  the  principle  on  which  it  is  now  stated  at  your  Lordships' 
bar,  viz.  That  this  was  not  to  secure  tlie  debt  then  due,  but  was  to  secure  the  balance 
that  might  ultimately  become  due,  never  was  tlie  point  raised  ati  the  trial ;  nor  was 
it  the  point  on  wliich  the  decision  was  there  pronounced  ;  nor  was  it  the  ground  on 
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which  the  Chief  Justice  decided  it:  not  only  was  it  not  so,  but  it  is  quite  clear,  from 
the  report  in  Dowling  and  R3-land.  that  the  principle  on  which  it  was  argued  at 
^'i.n  I'liiis,  and  at  the  trial,  is  consistent  with  the  fact  of  its  being  a  running  guaran- 
tee. If  it  was  to  secure,  not  a  debt  then  due,  but  a  debt  which  might  ultimately  become 
due  when  the  transaction  closed,  or  w'hen  judgment  was  entered  up  on  the  warrant  of 
attorney,  the  mere  appropriation  by  i)a3'ment  could  have  nothing  to  do  with  it.  The 
question  put  by  tlie  Chief  Justice  was  wholly  beside  the  point,  as  the  answer  given 
was  also  :  but  Sir  Frederick  Pollock  there  says,  "  The  question  intended  to  be  raised 
is,  whether  there  can  be  a  running  security  given  by  a  trader  for  his  creditor  to 
have  immedia.te  execution  for  debts  tliat  became  due  afterwards.  Abbott,  Chief 
Justice:  I  am  not  called  upon  to  decide  that  abstract  proposition."  On  what 
ground  was  it  tliat  the  Judge  tlien  chai-ged  tlie  juiy  in  favour  of  the  Plaintiff! 
Surely  upon  this,  tliat  there  was  no  appropriation  made  by  the  debtor  of  the  sum 
which  he  paid  to  discharge  this  particular  security  on  that  warrant  of  attorney, 
and  consequently  that  they  never  had  been  so  appropriated. 

Lord  L_\Tidhurst :  Clarton's  case  [1  Mer.  592]  would  not  apply,  because  it  formed 
no  part  of  tlie  account. 

[306]  For  the  Respondent.s.     That  at  once  gets  rid  of  the  authority  of  the  case,  as 
applicable  to  the  question  now  liefore  the  House. 

Lord  Lyndhurst:  Considering  the  subject  in  that  view. 

For  the  Respondents.  As  the  case  is  reported  in  Barnewall  and  CressweU.  a 
warrant  of  attorney  given  to  secure  tlie  payment  ot  £1000,  with  lawful  interest 
thereon,  (not  from  the  date  wliich  it  is  here,  not  deducting  property-tax  as  here,)  but 
a  warrant  of  attorney  to  secure  £1000,  would  seem  to  show  that  the  £4000  was  due 
when  the  warrant  of  attorney  was  given.  It  would  not  appear  to  import  futurity, 
and  the  sum  then  due  is  that  for  which  it  is  to  be  the  security.  But  a  bond  or  a 
warrant  of  attorney  to  secure  £4000,  with  interest  thereon,  can  only  mean  to 
secure  £4000  then  due,  with  interest  from  that  time.  It  is  said,  per  curiam,  accord- 
ing to  the  report,  not  professing  to  give  the  observations  of  the  Judges  themselves, 
.  but  what  the  reporters  collect  to  be  tlie  substance  and  import  of  the  judgment  jter 
curiam.  See  Kirby  v.  T//e  Duke  of  Marlhorough  [2  M.  and  S.  18].  Lord  Ellen- 
borough  said,  "  This  is  a  bond  given  by  the  surety  as  an  indemnity  for  advances  to 
a  definite  amount  ;  it  is  the  same  as  if  the  suret}'  had  expressed  that  the  bankers 
might  lend  to  the  amount  of  £3000,  and  when  the  advance  was  made  to  that  amount 
the  guarantee  liecame  functus  officio,  .and  was  not  a  continuing  guarantee."  This 
case  is  very  different;  there  is  nothing  on  the  face  of  the  warrant  of  attorne}-  or  the 
defeasance  to  show  that  it  was  intended  to  secure  the  balance  existing  at  tlie  time 
when  it  was  given.  In  the  absence  of  any  thing  to  show  such  an  intention,  it  must 
be  con-[307]-strued  as  a  continuing  security.  It  is  not  probable  that  the  Court  of 
King's  Bench  ever  said  any  such  thing.  In  Doweling  v.  Ryland  (Vol.  vii.  p.  824)  your 
liordships  will  find  this  reported,  not  per  curiam,  but  with  the  judgment  of  each  of 
tlie  Judges;  and  they  put  it  on  a  totally  different  point,  and  one  quite  inconsistent 
wath  the  previous  authorities,  and  with  the  law  :  tliey  put  it  on  this,  that,  where  the 
w^ords  are  ambiguous,  you  must  look  at  the  course  of  dealing  between  the  parties, 
and  then  the  course  of  dealing  will  show  this  must  be  a  continuing  guarantee,  and 
not  a  particular  guarantee. 

Lord  Ljmdhurst:  It  is  quite  a  different  view  of  the  subject  from  what  took 
place  at  Nisi  Prius. 

For  the  Respondents.  Wlien  you  find,  out  of  three  reports  of  this  case,  two  to  a 
certain  degree  corresponding  with  each  other,  and  in  the  other  report  you  have 
nothing  which  professes  tO'  give  the  judgment  of  the  Court,  or  the  opinions  or 
language  used  by  each  judge,  but  only  gives  what  the  reporter  considers  to  be  the 
effect  of  the  judgment,  and  you  have,  on  tlie  other  liand,  a  detailed  account  of  the 
opinion  of  each  judge,  and  the  grounds  on  which  it  is  put,  the  more  detailed  account 
is  that  which  you  would  be  more  disposed  to  rely  on.  The  case  repoi-ted  in  Bowling 
and  Ryland  (Ibid.)  is  the  same  case,  but  undoubtedly  the  judgment  is  not  the  same; 
it  is  more  detailed  ;  and  grounds  are  stated  which  will  make  it  consistent  witli  prior 
authorities,  which,  I  will  undertake  to  say,  no  ingenuity  can  make  consistent  with 
the  decision  in  Woolley  v.  Jennings,  as  reported  in  Barnewall  and  CressweU  [5  B. 
and  C.  165].  juitting  it  in  the  form  of  a  guarantee,  without  reference  to  the  [308] 
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traiisiiction.  The  argument.  ;is  it  is  reported  in  Dowling  and  Rj'land,  doe«  not 
differ  from  the  report  in  Barnewa.il  and  Cresswell.  With  respect  to  the  judf^ment 
of  the  Chief  Justice,  he  adhered  to  his  opinion  expressed  at  Nisi  I'riiis.  I  take  it 
for  granted,  therefore,  he  did  not  assign  any  reason.  Mr.  Justice  Bayley  says,  "  This 
is  a  question  of  construction  on  the  terms  of  the  defeasance.  It  is  probable  that 
at  the  time  when  the  warrant  of  attorney  was  given  there  was  more  money  due  to 
the  defendants  than  tlie  defeasance  specifies.  There  is  nothing  to  show  that  the 
warrant  of  attorney  was  to  be  discharged  as  soon  as  payments  were  made  to  the 
amount  of  £4000.  The  plain  inference  from  the  terms  of  the  defeasance  is,  that 
the  warrant  of  attorney  was  to  remain  as  a  security  at.  all  events  to  the  extent  of 
£4000,  at  whatever  period  the  accounts  between  the  parties  were  taken.  If  we  are  to 
look  at  the  nature  of  the  security,  and  the  course  of  dealing  between  the  parties,  we 
must  give  effect  to  the  import  of  the  defeasance,  especiall}^  where  tlie  language  is 
ambiguous,  and  may  be  applicable  either  to  a  balance  due  at  the  time  the  warrant 
of  attorney  was  given,  or  to  a  running  security  for  tlie  balance  which  should  be 
ultimately  due.  It  is  obvious  that  this  is  meant  as  a  security  at  all  events  to  the 
extent  of  £4000,  and  with  a.  view  to-  the  continuance  of  the  dealings  between  the 
parties.  Unless  it  w-as  meant  as  a.  continuing  security,  it  might  very  soon  have 
become  of  no  use  at  all." 

Lord  Lyndhurst :   That  is  what  tliey  say  here. 

For  the  Respondents.  That  will  be  considered  presently: — "Because,  if  tlie 
bankrupts  had  made  [309]  payments  to  the  defendants,  to  the  amount  of  £4000, 
shortly  after  the  date  of  the  security,  and  tlien  became  indebted  again  on  a  running 
account,  the  defendants  would  have  had  no  remedy.  In  the  absence,  therefore,  of 
some  expression  on  the  face  of  the  warrant  of  attorney,  or  of  the  defeasance,  showing 
that  it  was  intended  to  secure  only  the  balance  due  at  the  time  when  it  was  given, 
I  am  of  opinion  it  must  be  construed  as  a  continuing  security  for  any  balance  which 
might  be  afterwards  due  to  the  defendants.  This  is  not  like  the  case  of  Kirhy  v. 
Thf  Duke  of  Marlhoruugli  [2  M.  and  S.  18],  where  there  was  an  express  stipulation 
on  the  part  of  tlie  defendants  not  to  be  answerable  for  moneys  advanced  exceeding 
a  certain  sum  ;  but  here,  assuming  the  language  of  the  defeasance  to  be  equivocal, 
I  am  of  opinion  that,  looking  at  tlie  terms  of  the  warrant  of  attorney,  it  is  to  be 
considered  as  applicable  to  any  balance  wliich  might  appear  to  be  due  at  any  time 
from  the  bankrupts  to  the  defendants."  ^ 

Lord  Lyndliurst :  That,  does  not  appear  to  me  t<i  be  different  from  the  other 
report. 

For  the  Respondents.  It  appears  to  differ  from  it  materially  ;  it  says,  consider- 
ing the  language  of  the  instrument  to  be  ambiguous,  you  are  to  look  at  the  nature 
of  the  transactions,  and  the  course  of  dealing  between  the  parties. 

Lord  Lyndhurst :  That  is  added. 

For  the  Respondents.  It  is  an  addition  of  great  importance  :  because,  if  you  are 
to  reconcile  WoolJey  v.  Jenmings  [5  B.  and  C.  165]  witli  Kirhy  v.  The  Duke  of  Marl- 
borough [2  M.  and  S.  18] " 

Lord  Lyndhurst:  Read  the  closing  expression  of  the  Court,  in  BarnewaU  and 
Cresswell. 

[310]  For  the  Respondents.  "  This  case  is  verj-  different.  There  is  nothing 
on  the  face  of  the  warrant  of  attorney  or  the  defeasance  to  show  that  it  was  intended 
to  secure  the  balance  existing  at  the  time  when  it  was  given.  In  tlie  absence  of  any 
thing  to  show  such  an  intention,  it  must  be  construed  as  a.  continuing  security." 

Lord  Lyndhurst:   It  says,  where  it  ia  equivocal  we  will  so  construe  it. 

For  the  Respondents.  It  says,  prima  facie,  it  is  a.  continuing  security  on  the 
face  of  it:  in  the  other  report  they  say  it  is  ambiguous,  and  we  will  look  at  the 
course  of  dealing  to  explain  it:  and  then  they  show  it  could  not  be  intended  to  be 
a  warrant  of  attorney  to  secure  a  present  balance. 

Lord  Lyndhurst.  You  sa.3^  there  is  im  evidence  as  to  the  course  of  dealing  in  that 
case  of  Wdiilley  v.  Jennings^  [5  B.  and  C.  165.] 

For  the  Respondents:  We  say  a  great  deal  more,  which,  with  your  Lordshiji's 
permission,  we  will  come  to  presently.  If  we  make  out,  on  the  face  of  the  instru- 
ment itself,  that  it  purports  to  secure  a  present  debt  it  is  then  for  those  who  say  it 
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is  not  to  secure  a  present  debt  to  show  from  the  course  of  dealing,  or  other  cir- 
cumstances, that  it  was  not  intended  to  be  that  which  it  appears  on  the  face  of  it  to 
be.  Can  you  hold  that  Woo/ley  v.  Jovnings  is  a  decision  independent  of  the  course 
of  dealing,  that  a  warrant  of  attorney  so  given  is  to  be  held  as  a  security  in  payment 
of  a  future  balance;  how  Is  it  possible  to  arrive  at  that  conclusion  unless  you  admit 
the  course  of  dealing,  for  which  tliere  is  no  foundation ;  for  obviously  it  does  not 
import  any  course  of  dealing?  A  warrant  of  attorney  to  secure  a  sum  of  money  to 
A.  B.,  [311]  with  interest,  does  not  import  any  dealing  or  any  security,  except  the 
acknowledgment  of  a  debt  on  which  execution  might  be  issued  for  the  amount  of  it, 
but  except  with  reference  to  the  course  of  dealing  it  is  impossible  to  lay  a  foundation 
for  the  argument ;  but,  admitting  the  course  of  dealing,  and  looking  at  the  purpose 
for  which  the  security  was  given  in  this  case,  as  to  which  there  can  be  no  doubt,  the 
intention  of  those  who  gave  and  those  who  received  the  instrument  was  that  the 
acknowledgment  of  both  parties  was  equal ;  and,  therefore,  whatever  was  the  in- 
tention of  one  must  be  considered  to  be  the  intention  of  the  other,  as  far  as  it 
appears  on  the  security.  The  instrument  in  this  case  was  very  distinguishable  from 
the  instrument  in  the  former  case.  In  the  first  place,  it  was  there  a  warrant  of 
attorney  to  enter  up  judgment  at  a  future  time;  it  was  obviously,  therefore,  not  in 
its  nature  a  security  for  a  present  debt:  it  might  or  might  not  be  ;  but,  as  judgment, 
if  entered  up  on  the  warrant  of  attorney,  was  to  be  so  entered  up  at  a  future  time,  it 
follows  that,  until  the  judgment  was  entered  up,  there  was  no  security.  Suppose 
the  party  had  become  bankrujjt  before  the  warrant  of  attorney  was  executed,  it  wasj 
in  itself  no  security,  but  it  enabled  the  party  to  obtain  a  security.  It  imported 
futurity.  It  was  that  whicli  was  a  security  to  be  constituted  at  a  future  time  for  a. 
debt,  not  a  security  given  by  the  warrant  of  attorney  itself. 

Lord  Lyndhurst:  I  believe  the  practice  is  to  enter  up  judgment  immediately: 
that  is  the  course. 

For  the  Respondents :  It  may  or  may  not :  it  would  be  very  injurious  to  trade ;  and 
ii,  is  not  the  haloit,  in  the  course  of  mercantile  transactions,  [312]  where  a  security  of 
this  kind  is  given,  tO'  enter  up  judgment  immeaiately;  for  the  consequence  of  that 
would  be,  that  the  entering  up  the  judgment  would,  in  all  probability,  be  the  ruin  of 
the  credit  of  the  party.  In  this  case  the  warrant  oi  attorney  is  given  in  January,  and 
judgment  was  not  entered  up  till  October.  The  very  purpose  of  giving  a  warrant  of 
attorney  principally  is  to  keep  the  transaction  quite  secret,  and  to  prevent  the 
debtor  "having  his  credit  injured,  and  yet,  at  the  saane  time,  to  give  his  creditor  a 
security. 

The  Lord  Chancellor  :  Tliis  bond  is,  in  one  sense,  future :  it  is  not  payable  on  any 
particular  day,  but  it  is  payable  on  demand. 

For  the  Respondents :  The  bringing  the  action  is  sufficient  to  constitute  the 
demand  :  but  the  distinction  is  this,  that  the  warrant  of  attorney  is  itself  no  security. 
You  cannot  bring  an  action  on  the  warrant  of  attorney  :  it  binds  nobody.  You  may 
enter  up  judgment  upon  it,  which  enables  you  to  get  a  security  for  it. 

Lord  Lyndhurst:  You  can  enter  up  judgment  insfanter,  to  enable  you  to  take  out 
execution  when  you  like.  If  a  party  does  not  enter  up  judgment,  it  is  perha])? 
because  he  is  requested  not  to  do  it;  but  he  has  a  right  to  do  it  at  any  moment,  unless 
the  party  bargains  to  the  contrary. 

For  the  Respondents:  And  at  that  moment  he  obtains  his  security;  but  it  is 
not  so  with  a  bond,  which  is  a  security  from  the  date  of  it.  Suppose  a  man,  wishing 
to  bind  his  real  estate,  gives  a  warrant  of  attorney,  and  dies  before  judgment  is 
entered  up  :  it  would  be  no  specialty  debt  at  all.  The  bond  is  an  instrument  which, 
at  the  moment,  creates  a  debt  at  law,  and  the  warrant  of  attorney  [313]  does  no 
such  thing;  but  even  in  the  case  of  the  warrant  of  attorney,  where  a  warrant  of 
attorney  is  given  to  secure  £4000,  with  interest,  apparently  it  would  mean  £4000 
and  interest  from  the  date  of  the  warrant  of  attorney  :  but  it  is  not  so  held  :  it  would, 
however,  be  impossible  to  say  that  it  was  not  for  a  "debt  now  due.  If  it  bad  been  toi 
secure  £4000  or  £10,000,  with  interest,  from  the  demand,  it  would  have  been  a  totally 
different  thing ;  but  here  it  is  expressly  from  tlie  date  hereof,  and  it  is  not  confined 
to  the  direction  to  pay  from  the  date  hereof,  but  allowing  the  property-tax  out  of  the 
income,  therefore  clearly  contemplating  the  regular  payment,  with  interest,  till  the 
debt  is  satisfied.     Well,  then,  independently  of  dealing,,  suppose  this  had  been  a  simple 
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bond,  by  William  Fidgeon  to  these  parties,  to  secure  £10,000,  with  interest,  and 
allowing  tlie  property-tax,  surely  it  would  be  impossible,  on  any  ground  of  rejuson 
or  law,  to  doubt  that  it  was  an  acknowledgment  that  a.  sum  of  £10,000  was  then 
dvie;  and  that  it  was  given  to  secure  the  sum  of  £10.000  tlien  due?  Then  that 
sum  would  appear  to  be  payable  witliout  further  inquiry,  unless  the  Defendant  intro- 
duces some  explan..tion  by  way  of  defence. 

Let  us  see  how  the  case  is  varied  by  the  extrinsic  oircumstances  here.  The  evidence 
of  a  fact,  introduced  on  behalf  of  the  Appellant,  is  quite  conclusive  on  the  point  in 
this  case,  with  respect  to-  the  intention,  because  they  say,  there  is  no  such  sum  as 
£10,000  then  due;  there  was  only  £'2.'100  then  due,  and  therefore,  as  between  the; 
bankers  and  customers,  it  could  not  be  intended  to  secure  a  balance  of  £10,000  tlien 
due,  or  a  larger  balance  of  which  £10,000  was  a  part.  This  is  a  very  sin-[314]-gular 
argument,  considering  that  tlie  statement  in  their  bill,  and  the  evidence  upon  which 
they  obtained  their  decree  in  this  cause,  expressly  sought  to  establish,  not  only  that 
a  larger  balance  than  £10,000  was  due,  but  that  this  bond  was  given  to  secure  that 
larger  balance;  tliat  a  larger  balance  than  £10,000  was  due  at  the  date  of  the  bond, 
and  this  bond  was  given  for  tlie  purpose  of  securing  the  sum  of  £10,000,  part  of  that 
balance,  then  due.  In  the  Appendix  to  the  Appellants'  case  you  will  find  the  evidence 
of  Mr.  Brookfield,  the  solicitor,  who  was  acquainted  with  the  transaction,  and  who, 
by  his  evidence,  established  this  bond.  At  page  17  of  the  Appellants'  Appendix  your 
Lordships  will  find  this  :  "  This  deponent  saith,  that  he  has  seen  the  paper  writing, 
marked  A.,  now  produced  to  him,  this  deponent,  and  it  is  a  bond  from  'Thomas  Fid- 
geon,  Edward  Getloy,  Henry  Lomas,  and  William  Fidgeon  to  the  complainants  in  this 
cause  named,  for  securing  to  them  the  sum  of  £10,000,  and  lawful  interest  from  the 
date  thereof:  which  said  sum  was  part  of  a  much  larger  balance  due  to  the  said 
complainants,  at  the  time  of  the  execution  of  the  said  bond,  from  the  said  Thomas 
Fidgeon,  Edward  Getley,  and  Henry  Lomas."  Is  this  a  mistake?  It  is  perfectly 
true,  true  to  the  letter ;  and  not  only  so,  but  it  is  confirmed  by  the  examination  which 
this  witness  afterwards  put  in  :  at  page  20  of  the  Appendix,  your  Lordships  will  find 
how  he  states  it:  "  These  examinants  severally  say,  tliat  the  bond  therein,  and  in  the 
former  answer  and  examination  of  these  examinants  mentioned,  was  given  as  a 
seiurity  (to  the  extent  of  £10,000)  for  the  balance  of  the  banking  account  in  such 
former  examination  [315]  mentioned,  and  which  balance  did,  at  the  date  and  execu- 
tion of  such  bond,  exceed,  and  hath  ever  since  exceeded,  and  now  exceeds  the  sum 
of  £10,000,  and  the  same  bond  was  not  given  for  any  other  specific  sum  of  money; 
and  tliese  examinants  say,  that,  besides  tlie  said  bond,  they  hold  sundry  bills  of  ex- 
change, as  securities  for  tlie  balance  of  their  said  banking  account,  and  which  were 
given- to  these  examinants  by  Thomas  Fidgeon,  Edward  Getley,  and  Henry  Lomas." 
This  at  once  displaces  the  whole  of  the  argument  on  the  other  side  as  to  the  dealing  : 
viz.,  that  these  bills  were  brought  into  the  account  as  cash  :  thiit  they  were  not  dis- 
counted but  treated  as  cash  :  and  until  those  bills  of  exchange  were  dishonoured,  that 
the  advances  which  had  been  made  by  the  bankers  never  could  be  considered  as  a  bal- 
ance. They  tell  us  here  directly  the  contrary,  according  to  their  own  statement,  and 
the  evidence  of  Mr.  Brookfield,  their  witness,  as  to  what  the  dealings  were.  They 
entered  the  amount  of  these  bills,  it  is  true,  in  the  account,  not  discounting  them,  not 
treating  them  as  cash,  but  reserving  them  as  securities  for  the  amount  of  the  ad- 
vances :  whatever  they  paid  in  respect  of  the  advances  was  sO'  much  paid  for  while 
they  held  th&se  bills  as  a  security:  they  are  quite  accurate,  therefore,  when  they  say 
ibere  was  £10,000  due  at  that  time. 

Lord  Lyndhurst :  Striking  out  all  tlie  running  bills  on  both  sides,  how  would 
the  balance  be  then?     We  ought  to  have  the  account. 

Sir  Frederick  Pollock:  If  you  strike  off  all  the  bills  on  both  sides,  there  would  be 
a  very  large  cash  balance  due  to  the  bankers  from  the  customer,  amounting  to  between 
£•20,000  and  £30.000. 

[316]  Lord  Lyndhurst:    At  the  date  of  the  execution  of  the  bond? 

Sir  Frederick  PoUock :  Yes,  they  were  in  the  habit  of  paying  in  bills  received  in. 
the  course  of  trade,  and  immediately  drew  ou  the  credit  of  those  bills. 

Lord  Lyndhurst :  Those  bills  were  in  the  nature  of  security  for  a  cash  balance ;  we 
need  not  look  at  the  accounts  after  that  admission  ;  they  used  to  draw  against  thei 
bills  in  a  certain  proportion  to  tlie  amount  of  the  bills. 

Sir  Frederick  Pollock :    No,  my  Lord,  the  bills  were  paid  in  as  cash,  and  were 
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friven  credit  for,  and  entered  into  the  account  as  if  so  uiucli  was  paid  into  the  bank, 
and  then  tlie  interest  account  was  settled  at  the  end  of  the  year. 

Tlie  Lord  Chancellor  :  Those  are  the  bills  on  the  credit  side  of  tlie  account,  with 
wiiich  the  bankers  have  notliing  to  do. 

Sir  Frederick  Pollock  :  They  were  not  entered  short,  according  to  the  usual  prac- 
tice in  London,  which  is  that  they  shall  be  entered  into  the  account  as  soon  as  assets 
are  made  available. 

The  Lord  Chancellor  :    How  were  the  bills  on  the  debit  side  of  the  account? 

Sir  Frederick  Pollock  :  If  they  applied  for  and  obtained  a  bill,  their  account  was 
debited  with  that  bill. 

The  Lord  Chancellor:  Those  were  bills  to  which  the  bankers  were  parties  ;  and  if 
they  were  parties  it  became  their  debt.  Those  bills  to  which  the  bankers  were  parties 
could  not  be  struck  out  of  the  account  again,  but  the  bills  of  other  parties  might. 

[317]  Lord  Lyndhurst :    And  suppose  there  was  a  cash  balance  besides  the  bills? 

For  the  Respondents:    Strike  out  the  bills,  and  £10,000  was  due. 

Sir  Frederick  Pollock  :    The  bills  were  taken  as  cash  on  both  sides. 

Lord  Lyndhurst :  Suppose  you  include  all  the  bills  that  were  ultimately  paid, 
how  was  it? 

For  the  Respondents  :    There  was  a  balance  to  the  amount  of  £20,000. 

Sir  Frederick  Pollock:  If  you  take  the  account,  treating  the  bills,  as  they  were 
treated,  as  cash,  and  striking  the  balance  one  way  or  other,  the  account  was  £2300. 

For  the  Respondents  :  That  is  if  you  include  and  give  them  credit  for  all  the  bills 
which  were  never  paid,  and  which  they  say  were  held  as  security,  in  that  case  there 
was  only  £2000  due  ;  but  treating  tliis  as  they  swear  they  held  it,  that  is,  as  a  security 
for  the  amount  of  the  bills,  there  was  £28,400  due.  They  have  sworn  it,  and  it  is 
proved  by  the  examination  of  Mr.  Brookfield,  their  attorney,  who  was  the  party  to- 
the  re-e,xecution  of  the  bond,  that  there  was  a  larger  balance  than  £10,000  due:  and 
this  bond  was  expressly  taken  to  secure  that  balance. 

Lord  Lyndhurst:  A  country  banker  receives  bills  as  security  from  his  customer, 
and  the  customer  takes  bills  from  tlie  banker  instead  of  cash.  It  is  for  the  customer's 
accommodation  that  he  takes  them  as  cash. 

For  the  Res]|ondents  :  There  is  only  one  account.  Wien  this  transaction  origin- 
ally took  place,  the  law  in  Clayton's  case  was  not  established,  and  therefore  they  took 
this  for  the  amount  of  the  balance,  not  considering  that  by  tlie  law,  which  was  [318] 
not  then  s;i  well  understood,  the  effect  of  that  would  be  to  destroy  that  balance:  at  that 
time  traders  were  not  aware  of  the  doctrine  of  that  case,  and  they  took  it  as  a  security  ; 
tliey  were  not  aware  that  by  tlie  course  of  dealing,  the  effect  of  that  would  be  to  destroy 
tlie  security  ;  but  that  cannot  alter  the  rights  of  the  parties  as  they  were  at  the' time 
of  the  transaction,  and  as  thej'  swore  they  were.  Clayton's  case  was  decided  on  the 
3d  of  July,  1816  ;  but  it  was  not  reported  till  some  time  afterwards. 

At  that  time  the  importance  of  this  doctrine  was  not  known  :  a  large  balance  was 
owing  ;  and  they  take  a  bond  to  secure  £10,000,  part  of  that  balance,  not  being  aware 
that,  by  tlie  effect  of  the  mode  in  which  the  account  was  subsequentlj'  dealt  with,  tliat 
the  bond  would  be  discharged.  Is  it  possible  to  say  that,  because  by  a  subsequent  de- 
velopment of  the  law,  not  within  their  knowledge  at  the  time  when  the  transaction 
took  place,  thev  can  change  the  nature  of  the  transaction,  which  they  tliemselves  liave 
sworn  to,  and  established  by  evidence  in  their  own  cause? 

Lord  Lj'ndhurst :  It  was  found  by  the  Master  in  this  case,  that,  as  against  them, 
the  principals,  the  bond  was  against  the  running  balance. 

For  the  Respondents:  The  principals  having  become  bankrupt,  it  has  never  be- 
come material  to  enter  into  the  consideration  of  that  question  :  and  they  being  unable 
to  pay  the  demand,  the  question  arose  only  with  the  surety.  Supposing  you  are  to  look 
at  tlie  course  of  tliese  dealings  for  the  purpose  of  giving  a  dift'erent  interpretation  to 
the  bond  from  that  which  the  bond  itself  would  bear  on  the  face  [319]  of  it,  how  is  it 
possible  to  fix  the  surety  with  notice  of  that  agreement?  What  is  the  evidence  against 
the  surety?  There  is  no  evidence  whatever  against  the  surety,  except  the  simple  fact, 
that  his  name  and  seal  are  found  attached  to  tlie  bond,  which  a  witness  says,  she  be- 
lieves to  be  his  :  but  that  aii}'  account  was  kept  between  the  bankers  and  the  customer, 
that  that  account  was  intended  tO'  be  continued  ;  that  it  was  the  intention  of  the  cus- 
tomer in  consequence  of  this  security  to  obtain  further  advances,  there  is  neither  proof 
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nor  allegation.  If  the  surety  is  to  l>e  made  liable,  it  must  be  upon  tlie  security 
which  he  has  executed  ;  how  is  it  possible  to  fix  the  surety  beyond  the  amount  of  hia 
h'gal  obligation,  beyond  the  amount  of  that  whicli  appears  on  tlie  face  of  the  instru- 
ment which  he  has  executed,  unless  by  some  collateral  circumstance  of  which  you  must 
piove  him  to  have  had  notice?  Your  Lordships  need  not  be  referred  to  the  general 
j>riiu-i)ik>.  which  is  so  clearly  expressed  by  Sir  William  (jrant,  in  Siiinntr  v.  I'owell 
(2  Merivale,  36)  ;  the  case  is  not  different  where  you  are  construing  an  instrument  by 
wliich  ;<  party  enters  into  an  obligation  and  subjects  himself  to  a  liability,  and  a  case 
where  a  party  subject  to  a  previous  liability  gives  au  engagement  for  a  certain  [jortion 
of  the  previous  liability.  The  case  of  Sumner  v.  Powell  (ibid.  30)  was  this  :  a  banking 
firm  having  a  power  of  attorney  from  their  customer  to  sell  out  stock,  one  of  the  firm 
had  sold  out  stock  and  misapplied  it ;  the  banking  firm  afterwards  took  in  a  new- 
partner,  who  of  course  was  subject  to  no  liability  in  respect  of  the  transaction,  and 
the  ]'Mrlu€rs,  together  with  the  new  partner,  covenanted  to  give  a  guarantee  against 
[320]  the  loss  which  might  arise  from  the  fraudulent  misappropriation  of  the  pro- 
perty by  one  of  the  partners.  'That  was  made  in  the  form  of  a  joint  security;  thei 
party  who  was  tlie  surety  died,  and  it  was  sought  to  enforce  it  against  his  estate,  on 
the  ground  that  being  a  partnership  debt,  a  court  of  equity  would  consider  a  security 
of  that  description  a  joint  and  several  security,  a  security  to  be  enforced  against  his 
estate,  and  so  it  would  be  against  the  partners  in  such  a  case.  Sir  William  Grant 
held,  in  Deraynes  v.  Ndili'  [1  Mer.  592],  that  the  assets  of  a  deceased  partner  were 
liable  in  equity,  though  not  liable  in  law  :  and  wliat  is  the  ground  on  which  he  held 
it?  That  you  could  not  adopt  the  same  construction  with  regard  to  the  surety  ;  that 
you  cannot  bind  the  surety  beyond  the  letter  of  the  obligation  intO'  which  he  has  en- 
tered:  there  is  no  fresh  liability  out  of  which  the  engagement  arises,  and  where  it 
arises  simply  on  the  engagement,  it  must  depend  on  the  extent  of  the  engagement. 
The  expressions  of  Sir  William  Grant  in  tliat  case  of  Sumner  and  Powell  [2  Mer.  30] 
are  these : 

"  Tlie  question  is,  whetlier  any  other  effect  can  be  given  to  this  covenant  in  equity 
than  it  lias  at  law.     It  has  ne\'er  been  determined  that  every  joint  covenant  is  in  equity 
to  be  considered  as  the  several  covenant  of  each  of  the  covenantors.     In  the  late  case  of 
Devaynes  v.  Xohle  I  had  occasion  to  examine  the  authorities  on  that  subject,  and 
found  no  such  general  propo>sition  any  where  laid  down.     When  the  obligation  exists 
only  by  virtue  of  the  covenant,  its  extent  can  be  measured  only  by  the  words  in  which  it 
is  conceived.    A  jiartnership  debt  has  been  treated  in  equity  as  the  several  debt  of  each 
■partner,  though  at  law  [321]  it  is  only  the  joint  debt  of  all.     But  then  all  have  had  a 
l)enefit  from  the  money  advanced  or  the  credit  given,  and  the  obligation  to  pay  exists 
iudt  pendentlv  of  any  instrument  by  which  the  debt  may  have  been  secured.    So,  where 
a  joint  bond  has  in  equity  been  considered  as  several,  there  had  been  a  credit  previously 
u'iven  to  the  different  persons  who  have  entered  intoi  the  obligation.     It  was  not  the 
liond  that  first  created  the  liability  to  pay.     But  in  this  case  the  covenant  is  purely 
matter  of  arbitrary  convention,  growing  out  of  no  antecedent  liability,  in  all  or  any 
of  the  covenantors  to   do  what  they  have  thereby  undertaken."     The  principle  is 
obviously  this :  you  cannot  carry  an  obligation  of  the  surety  beyond  the  letter  of  his 
obligation  :  vou  may  no  doubt  affect  the  surety  with  notice,  and  affect  him  by  a  col- 
lateral agreement;  "but  you  must  do  it  by  proving  that  notice  and  by  proving  that 
airreement ;  and  it  would  be  a  doctrine  the  most  dangerous  tliat  ever  was  suggested, 
to  hold  tliat  a  surety  who  enters  into  an  obligation  and  who  gives  a  security  to  a. 
limited  extent,  may,  by  a  collateral  agreement  between  tlie  principal  debtor  and 
creditor,  have  his  liability  extended  beyond  the  amount  of  that  for  which  he  stipulated. 
It  lias  been  argued  for  the  Aiipellant, — that  whatever  the  obligation  was  between 
the  principal  delrtor  and  creditor  must,  of  course,  be  the  measure  of  the  obligation 
between   the  surety   and  the  principal  debtor.     We  utterly  deny  the  proposition. 
Suppose  this  bond'had  recited  that  £10,000  was  then  due,  and  it  was  given  to  secure 
that  existiiiL'  balance;  it  is  quite  clear  that,  by  an  agreement  between  the  iiarties, 
between  the  banker  and  [322]  the  customer,  they  might  have  stipulated,  tiiat  although 
such  was  the  form  of  the  bond,  it  should  be  hold  as  a  sec-urity  for  any  balance  ultimately 
due  ;  but  in  tliat  case  would  the  surety  have  l>eeii  held  liable  for  that  balance,  because 
lie  was  a  surety  for  the  obligation  into  which  the  principal  debtor  had  entered?     He 
only  can  be  held  liable  for  the  principal  debtor  to  the  extent  of  the  obligation  into 
whfch  he  has  entered,  only  to  the  extent  of  the  notice  wliich  he  had  of  the  obligation. 
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Tlie  surety  is  txj  perform  that  obligation  accordinsr  to  the  express  agreement  between 
the  principal  debtor  and  creditor  ;  his  obligation  is  not  to  be  constituted  by  agreement 
to  be  inferred  from  the  nature  of  the  dealings  and  transactions  between  the  creditor 
and  principal  debt«r.  It  is  obvious  that,  neither  in  the  case  of  express  agreement  or 
implied  agreement,  can  you  bind  a  surety  beyond  the  extent  to  which  he  has  thought  fit 
to  bind  himself  by  the  instrument  into  whicli  he  has  entered.  Even  in  that  case  it  was 
held  that,  as  regarded  tlie  principal  debtor,  the  party  was  surety  for  nothing  but  the 
balance  then  due;  not  for  that  which  must  be  so  construed  by  some  collateral  agrees 
ment  to  be  inferred  from  the  nature  of  the  dealings  to  which  the  surety  was  no  party, 
and  by  which  he  cannot  be  bound. 

Lord  Lyndhurst :  As  far  as  relates  to  the  principal  debtor,  Dyson's  evidence  is, 
that  he  admitted  to  him  th.at  it  was  a  security  for  £10,000  for  the  advances  made  and 
to  be  made. 

For  the  Respondents :  It  is  said,  tliat  you  are  to  infer  from  the  nature  of  the  deal- 
ings that  tliat  must  be  so,  although  you  have  no  notice  of  the  nature  of  the  dealings. 
It  would  he  monstrous  to  bind  the  surety  by  tliat,  if  on  tlie  instrument  the  surety 
professes  to  bind  himself  to  pay  tlie  debt  [323]  tlien  due,  and  that  debt  has  been  dis- 
charged ;  there  is  nothing  either  in  moral  or  technical  equitv  which  will  justify  thei 
Court  in  saying  his  obligation  is  to  be  extended  to  any  thing  further.  The  truth  is, 
the  effect  was  not  known  to  them  ;  they  were  not  aware  that  the  liability  would  be 
increased  or  diminished  by  considering  it  us  a  security  for  the  ultimate  balance;  but 
they  did  take  the  security  as  a  security  as  they  have  sworn,  for  part  of  t'  i  debt  then, 
due ;  the  subsequent  transactions  have  reduced  the  debt,  and  the  consequence  is,  the 
security  is  gone. 

With  respect  to  the  form  of  ]iroceeding  in  this  case,  the  first  complaint  that  has 
been  made  by  the  Appellants  is  of  the  order  of  the  Vice-chancellor  of  1822,  directing 
a  reference  to  the  Master  to  make  an  enquiry  on  this  subject,  with  respect  to  the 
purpose  for  which  the  bond  was  given,  and  it  is  said  no  such  direction 
ought  to  have  been  made.  Now,  supposing  it  to  be  admitted  that  that 
judgment  was  wrong,  what  would  be  the  consequence?  You  must  strike 
out  all  that  has  since  occurred,  all  the  subsequent  evidence,  all  the 
subsequent  enquiries ;  and  how  would  it  then  stand  on  the  exceptions ; 
what  would  be  the  evidence  on  w-hich  tliis  must  be  decided?  The  Master  had 
fovind  this  was  a  bond  to  secure  the  balance  due  at  the  time  of  the  execution 
of  tlie  bond;  to  that  there  was  an  exception,  alleging  it  was  given  to  secure  a  debt 
due  when  the  bond  was  given,  and  alleging  that  subsequent  payments  had  diminished 
or  discharged  that  debt.  Supposing  you  were  to  decide  this  now,  on  what  would  you 
decide  it?  On  that  waxrant  of  attorney  and  the  evidence  of  Brookfield,  tlie  only 
evidence  by  which  it  is  expressly  sworn  that  the  [324]  bond  was  given  to  secure  a 
larger  balance  due  at  the  date  of  the  bond.  There  never  was  sO'  unreasonable  a  com- 
plaint made  in  a  Court  of  Justice  as  the  complaint  w4iich  is  made  of  this  order.  For 
whose  benefit  was  it  made?  Who  obtained  the  order  which  is  complained  of?  The 
very  parties  who  now  complain;  of  it,  who  have  taken  the  benefit  of  it,  and  en- 
deavoured to  support  by  evidence  a  collateral  agreement  extending  the  purposes  of 
tlie  bond  beyond  its  legal  effect,  and  who  having  failed  in  that  attempt,  now  complain 
of  their  own  success  in  obtaining  the  order,  because  the  order  was  not  succeeded  by 
such  consequences  as  they  expected.  When  tliis  matter  came  on  upon  exceptions,  the 
evidence  could  admit  of  no  doubt ;  there  w^as  the  evidencei  of  Dyson,  no'  evidence  of 
admission  of  the  principal  debtor,  no  allegation  that  it  was  given  to  secure  the 
ultimate  balance;  there  was  no  allegation  that  £10,000  was  due  upon 
this  bond,  with  interest  from  the  date  of  the  bond,  and  there  was 
proof  that  it  was  given  to  secure  the  balance  then  due,  and  no 
jiilegation  substantiated  by  proof  that  that  balance  had  not  been  paid.  The  necessary 
consequence  of  reversing  the  order  of  1822,  will  be  to  make  a  new  decision  allowing 
the  exceptions,  and  referring  it  back  to  the  Master  to  see  whether  any  subsequent 
payments  were  made  or  not,  because  there  is  no  competition  of  evidence  as  it  stands. 

The  Lord  Chancellor :  The  Master  liad  found  no  payment  could  be  made  before 
this  report  of  1821. 

For  the  Respondents :  To  which  the  exceptions  were  taken,  and  u]ion  tliese  ex- 
ceptions tliey  complain  that  the  Master  ought  to  have  found  that  tlie  bond  was  given 
to  secure  the  payment  of  the  [325]  existing  debt;  and,  secondly,  that  the  payments 
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subsequeutly  made  have  dinniiished  or  destroyed  that  debt ;  the  necessary  con- 
sequence of  the  Master's  finding  that  no  payments  could  have  been  made;  because  if 
it  was  held  that  it  was  to  secure  the  balance  due  iit  the  time  of  the  bankrujitcy,  it 
was  a  necessary  consequence  no  payments  would  have  lx?en  made  since.  I'linu 
these  exceptions,  assuming  for  a  moment  that  the  order  of  1822  is  wrong,  what  is 
the  consequence,  the  bond  itself  ]>rofessing  to  be.  for  a  jiresent  debt,  and  the 
evidence  in  the  cause  proving  that  it  was  given  for  an  existing  debt?  Your  Lordshiiis 
must  of  necessity  reverse  so  much  of  the  decision  of  the  Master  which  held  that  it 
was  given  for  a  future  debt,  and,  of  course,  that  no  payments  could  be  made.  The 
Vice-Chancellor's  opinion  with  reference  to  the  legal  effect  of  the  bond  is  clear.  He 
was  of  opinion,  that  it  was  at  law  a  bond  to  secure  an  existing  debt  due  at  the  date  of 
it,  and  it  could  be  nothing  else,  for  the  reasons  pointed  out ;  but  then  he  referred 
it  to  the  Master  to  make  the  enquiry,  and  I  allude  to  it,  because  there  might  have  been 
a  collateral  agreement  aii'ecting  this  bond,  or  affecting  any  other  bond  given  by 
persons  not  parties  to  it,  but  adopted  as  a  security  by  a  third  person;  there  might 
have  been  a  collateral  agreement  in  his  opinion  ;  wlietlier  legally  it  could  be  so  maj^ 
be  doubted  :  but  certainly,  the  decision  in  Woolley  v.  Jenningx  [5  B.  and  C.  165]  might 
make  that  possible,  for  if  you  could  do  it  as  against  the  principal  debtor,  you  might 
also  do  it  against  the  surety.  The  Master  has  found  that  such  evidence  only  has 
been  laid  before  him,  and  on  that  evidence  he  has  reported  :  our  exception  is  that  the 
Master  having  so  stated.  [326]  has  come  to  a  wrong  conclusion  on  the  evidence,  and 
that  he  has  found  that  which  it  is  admitted  he  ought  not  to  have  found  on  that 
evidence;  the  exception  therefore  is  necessarily  right.  If  so,  how  does  it  stand 
upon  the  substance  of  the  case?  If  you  are  now  deciding  the  exception,  you  must 
decide  it  with  reference  to  what  was  before  the  Court,  and  then  you  have  the  form  of 
the  bond  conclusive,  or,  at  all  events,  made  conclusive  by  the  positive  oaths  of  the 
witnesses  produced  on  the  part  of  the  Plaintiffs  to  prove  for  what  purpose  the  bond 
was  given.  On  tlie  other  hand,  if  you  say  the  Vice-Chancellor  was  right  in  giving 
the  parties  liberty  to  prove  (if  they  could)  by  evidence  that  tlie  liability  of  the  surety 
was  to  an  extent  beyond  the  legal  effect  of  the  instrument  which  he  had  executed, 
have  the  Appellant,s  shown,  or  have  they  attempted  to  show,  that  there  is  any  tliing 
by  which  tliat  collateral  agreement  is  to  be  established?  Is  it  shown,  that  tlie  surety 
was  party  to  the  acknowledgment  the  principal  debtor  made?  Is  it  in  proof  that  he 
was  acquainted  witli  the  nature  of  the  dealings  between  the  parties?-  Is  it  in  proof 
(I  do  not  say  what  the  probability  might  be)  that  he  knew  it  was  intended  to  be  a 
continuing  account  between  the  parties?  Is  there  any  thing  to  show  that  WiUiam 
Fidgeon,  when  he  executed  the  bond,  did  not  believe  that  it  was  for  an  estimated 
balance  then  ascertained,  which  was  to  clear  all  transactions  between  them?  It  is 
insisted  tliat  there  is  not  any  thing  to  fix  this  party  with  notice.  It  is  argued  for 
the  Appellant  generally,  that  he  became  surety  for  the  principal  debtors,  and 
therefore  is  to  be  liable  for  all  the  obligations  of  the  principal  debtors,  whether  they 
intended  it  by  the  obligation  or  not.  With  respect  to  the  last  order  which  was  made  on 
[327]  the  set  of  exceptions  taien  on  each  side,  they  do  not  surely  complain  of  that 
part  of  the  order  which  overrules  the  first  exceptions.  By  the  Vice-Chancelhn''s 
order  of  1822,  it  was  referred  to  the  Master  to  enquire  "  Whethei-  this  bond  was  to  be 
held  as  a  security  for  the  particular  balance  due  to*  the  Plaintiffs  on  the  banking- 
account  to  the  date  of  the  said  bond,  or  to  the  general  balance  which  should  from 
time  to  time  remain  due  to  them."  The  Master  did  not  find  directly  either  in  the 
affirmative  or  negative  U])on  that  point;  but  he  found  that  it  was  the  intention  of 
the  principal  debtor  that  it  should  be  so  held.  To  that  there  was  an  exception  which 
the  Vice-Chancellor  overruled.  It  is  admitted  on  all  hands  to  be  wrong,  upon  the 
evidence  of  that  which  passed  upon  the  re-execution  of  the  bond,  to  find  that  William 
Fidgeon  was  liable;  the  Vice-Chancellor  could  not  do  otherwise  than  disallow  the 
exceptions.  That  the  Master  had  not  stated  various  facts  as  special  circumstances 
which  they  considered  to  be  material.  Tliat  is  a  mere  matter  of  form,  and  the 
exceptions  are  taken  for  the  mere  purpose  of  bringing  those  circumstances  before 
the  Court,  and  therefore  whether  they  are  allowed  or  disallowed  is  matter  of 
but  little  moment ;  but  it  is  clear  in  this  ease  they  were  properly 
disallowed,  for  this  reason,  that  he  went  on  the  circumstances  as  be- 
tween the  principal  debtor  and  the  creditor,  in  respect  of  which  tlie 
Vice-Chancellor  was  of  opinion,  that  the  Master  had  coiue  tu  a  right 
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conclusiou,  having  found  against  us,  thougli  the  special  circumstances  were  iu- 
disjiensable  tO'  be  stated,  the  question  being  with  respect  to  the  security  as  to  which 
the  suret;7  of  the  principal  debtor  had  a  right  in  relation  to  it. 

[328]  Tliere  is  uo  statement  in  the  bill  as  to  the  mode  of  dealing  between  tlie 
bankers  and  their  customers  generidly,  or  this  customer  in  particular.*  According 
to  law,  bills  paid  into  a  banker's  may  be  a  security  for  any  balance  whicli  may  be 
due  from  the  customer,  and  tlie  bankers  may  have  a  lien  upon  it  for  tliat  purpose ; 
but  it  remains  the  property  of  the  customer,  unless  it  is  bought  by,  or  by  indorsement 
and  agreement  made  the  property  of  the  bankers.  Giles  v.  Perkins  (9  East,  12), 
Tliowpsun  V.  Giles  (2  B.  and  C.  422.  Exparte  Armistead  2  G.  and  J.  371).  In  this 
case  tliere  is  no  proof  that  the  bills  were  indorsed,  and  it  is  material  that  they  were 
not  entered  in  the  books  minus  the  discount,  from  which  it  is  to  be  inferred  that  tliey 
were  not  received  as  cash.  By  the  case,  as  originally  made  on  behalf  of  the  Plaintiffs, 
it  was  sworn  by  their  witnesses,  that  tlie  balance  due  to  them,  at  the  date  of  the  bond, 
was  above  £iO,000.  Now,  having  found  the  difficulties  of  tliat  statement  from  the 
application  of  the  law  of  Clayton's  case,  they  shift  their  ground  and  contend  that 
the  balance  was  £2, .300  at  that  time,  and  this  is  efi'ected  by  considering  unpaid  bills 
as  cash,  without  regard  to  discount. 

The  case  of  Coins  v.  Middleton  (Turner  and  R.  224)  shows  that  a  bond  paid  off 
by  a  surety  cannot  be  extended  to  operate  in  equity  beyond  its  legal  operation.  The 
principle  of  all  the  ca,ses  on  the  construction  and  effect  of  bonds,  as  against  sureties, 
is  the  same  ;  that  they  cannot  be  extended.  Lord  Arlington  v.  Merrick  (2  Saunders. 
AVilliams's  edit.  411),  Dance  v.  Girdler  (1  K.  and  P.  New  Rep.  34). 

[329]  Another  objection  is,  that  the  obligation,  as  it  regards  the  surety,  is  for 
the  debt  of  another,  which  must  be  in  writing ;  and  the  intent,  as  it  regards  him, 
cannot  be  proved  by  implication,  or  by  parol  declarations,  or  by  any  thing  which 
passes  between  the  obligee  and  the  principal  debtor.  In  the  oases  cited  on  this  point 
for  the  Appellant,  the  Court  has  always  decided  on  something  appearing  on  the  face 
of  the  instrument.  On  this  ground  and  principle  Kay  v.  Groves  (6  Bing.  276)  was 
decided,  where  it  was  held  not  tO'  be  a  continuing  guarantee.  So  in  jS'icholson  v. 
Paget  (1  Cro.  and  Mee.  48)  where  Bayley  J.  says,  "  it  is  the  duty  of  tlie  party  taking 
such  guarantee  to  see  that  it  is  couched  in  such  words  as  that  the  party  giving  it  may 
distinctly  understand  to  what  extent  he  is  binding  himself." 

Lord  Lyndhurst:  This  instrument  does  not,  on  the  face  of  it,  import  that  it  is 
a  guarantee;  you  must  therefore  call  evidence  to  show  that  it  is,  and  may  not  that 
evidence  also  sli^w  for  what  it  is  a  guarantee .'  In  all  tliose  cases  it  is  a  guarantee 
on  tlie  face  of  the  instrument  itself  ;  here  it  is  meant  to  be  a  security,  a  simple  bond 
meant  to  be  a  security  for  something  that  must  be  proved  by  evidence;  therefore  you 
may  have  evidence  to  show  for  what  it  is  a  security. 

For  the  Respondents:  The  Appellant's  counsel,  in  arguing  this  case,  took  it-for 
granted,  that  the  case  upon  this  bill  was  precisely  the  same  as  if  tried  in  an  action 
at  law,  precisely  the  same  as  if  an  action  was  brought  on  this  bond  against  the 
obligor;  and,  for  many  purposes,  proceedings  in  equity  on,  a.  bond  are  very  similar 
to  those  at  law ;  in  some  respects,  however,  there  are  difl'erences  ;  [330]  for  example, 
a  bond  may  be  sued  on  in  equity  not  as  a  bond,  but  sliowing  the  agreement  sought  to 
be  specificall}'  performed.  There  is  this  distinction  also  ;  in  proceeding  at  law  on  a 
bond,  there  is  no  occasion  to  allege  or  to  prove  any  consideration,  or  anj'  jnirpose  for 
which  tlie  bond  was  given  ;  it  is  sufficient  to  produce  the  bond  ;  it  is  sufficient  to  prove 
that  tlie  condition  of  that  bond  has  been  broken,  to  call  on  the  other  party  to  prove  it 
has  not  been  broken  :  on  the  production  of  the  bond,  judgment  is  given  for  the 
amount  there  expressed,  unless  it  appears  that  the  condition  has  been  performed  : 
but  in  equity  it  is  differently  dealt  with.  At  law  the  judgment  would  be  given  for 
the  total  amount  appearing  to  be  due  on  the  face  of  the  bond,  without  any  inquiry 
as  to  the  amount ;  for  instance,  on  this  bond,  if  it  were  sued  on  at  law,  unless  we  prove 
payment  of  £10,000  and  interest,  according  to  the  tenor  of  the  bond,  there  would 
be  judgment  for  tliat  amount,  and  the  question  at  law  would  l>e  simply  whether  we 
could  show  that  =£10,000  and  interest  has,  since  the  date  of  the  bond,  been  paid  in 
such  a  manner  as  to  be  applicable  to  the  payment  of  tlie  bond. 

But  there  has  not  yet  been  any  account  taken  of  tlie  dealings  betw-eeu  the  bankrupts 
and  the  bankers  :  there  has  not  been  any  reference  to  the  Master  until  the  last  re^ 
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ference  appealed  from,  under  wliith  lie  could  take  an  account  of  the  dealings  between 
the  banker  and  tlie  bankrupts  subsequent  to  tlio  date  of  the  bond  ;  there  has  been  no 
inquiry  titken  hitherto,  as  to  wliether  iiaynients  made  by  the  bankrupt,  since  the 
date  of  the  bond,  were  or  were  not  apiirojiriated  in  any  particular  manner,  or  to 
what  purposes  they  are  to  be  applied,  [331]  in  point  of  law.  What  the  Appellants 
now  claim  is  not  a  sum  of  £10,000  due  at  the  date  of  the  bond,  but  a  sum  which 
came  into  existence  long  afterwards. 

The  Lord  Chancellor:  How  do  the  Defendants  meet  that?  There  is  only  a  very 
short  passa.g6  of  the  answer  upon  the  subject  printed  ;  that  puts  the  issue  in  a  very 
singular  way  :  "  they  believe  it  to  be  true  that  the  sum  of  £10,000,  and  some  interest 
for  the  name,  hath  not  been  paid  to  the  said  Complainants  ;  but  whether  the  whole  of 
the  said  principal  sum  and  interest,  from  the  date  of  the  said  bond  is  now  due,  or 
the  amount  of  what  is  now  due  thereon,  for  principal  and  interest,  on  the  security 
of  the  said  bond,  or  whether  the  said  Complainants  have  or  have  not  made  sucli 
demand  as  in  the  said  bill  mentioned,  these  Defendants  cannot  set  forth." 

Do  the  Defendants  say  that  the  £10,000  was  due,  and  that,  by  the  subsequent 
transactions,  it  has  been  paid?  because  that  is  quite  inconsistent  with  the  e.xtract  in 
page  5  ;  they  say  there,  they  believe  it  has  not  been  paid  ;  but  whether  tlie  whole  of 
the  said  [principal  and  interest  has  been  paid  or  not  they  do  not  know. 

For  the  Respondents:  They  say  in  effect  that  they  believe  it  to  be  true  that  the 
whole  £10,000  has  not  been  paid,  but  whether  the  whole  is  due  tliey  do  not  know. 

The  Lord  Chancellor  :  That  is  not  the  necessary  meaning  of  the  words ;  they  say, 
'  believe  it  to  be  true  that  £10,000,  and  some  interest  for  the  same,  has  not  been 
paid,  but  whether  the  whole  of  the  said  principal  sum  and  interest  is  due  tliey 
cannot  say." 

[332]  For  the  Respondents:  They  speak  to  their  belief  ;  it  is  not  admission,  and 
they  are  not  persons  acting  in  their  O'wn  right. 

The  Lord  Cliancellor  :  They  are  bound  to  put  in  issue  tlie  grounds  and  purposes 
of  the  defence. 

For  the  Respondents  :  The  Master's  oflBce  is  the  pi-oper  place  to  put  in  a  defence 
as  to  the  debt  in  a  creditor's  cause ;  a.  new  issue  is  raised  tliere,  and  it  is  open  to 
them  to  take  what  steps  they  may  ;  we  do'  not  know  what  other  steps  have  been  taken 
by  the  other  Defendants;  they  may  defend  themselves  as  they  please;  what  an 
assignee,  who  has  not  a  principal's  knowledge,  states  with  respect  to  his  belief  is  not 
taken  as  binding  on  him  :  if  it  was,  it  would  be  very  hard  on  the  creditors  that  they 
should  be  bound  because  the  assignee'  has  in  his  own  mind  a  private  view  of  tlie  case. 
We  put  it  in  this  way  ;  with  the  Plaintiff's  bill  it  is  a  different  thing  ;  he  has  tO'  state 
tliat  he  has  represented  it  truly,  and  we  put  it  as  showing  how  they  conceived  it 
was  at  the  time,  because  what  liC'  swears,  his  attorney  swears  too.  Afterwards,  when 
Clayton's  case  was  cited  against  them,  they  shifted  their  ground,  and  alleged  that  all 
the}-  said  before  was  wrong  :  they  said  they  treated  it  as  a.  real,  not  as  a  fictitious  sum 
of  £10,000.  carrying  interest  from  tlie  date  of  the  bond.  If  the  case  had  any  thing 
to  do  with  the  intentions  of  William  Fidgeon,  Mr.  Brookfield  had  some  means  of 
knowing  his  intentions,  because  he  had  interviews  with  him.  He  says,  in  positive 
terms,  that  this  bond  was  given  "  for  securing  to  the  bankers  the  sum  of  £10,000. 
and  lawful  interest  from  the  date  thereof,  whicli  said  sum  was  part  of  a  much  larger 
balance  due  to  the  said  complainants,  at  the  time  of  the  exe-[333]-cution  of  the  said 
bond,  from  the  said  Thomas  Fidgeon,  Edward  (ietley.  and  Henry  Lomas."  (Page  17. 
of  tlie  Appellant's  appendix). 

The  principle  of  the  report  was  this,  that  because  they  had  never  received  any 
thing  which  reduced  the  balance  below  £10,000,  therefore  the  Master  was  of  opinion 
that  they  were  not  to  be  considered  as  having  received  any  thing  on  account  of  the 
lx>nd  ;  that  is  the  mode  in  wliich  he  arrives  at  his  conclusion  ;  they  had  received  money 
on  account  of  the  balance,  but  tiiey  had  never  brought  it  below  £10,000.  The 
Master  is  to  inquire  whether  they  had  received  any  thing  on  account  of  the  bond  : 
he  says  no;  why?  because  tliey  had  never  received  any  thing  that  brought  it  below 
£10,000.  That  was  tlie  erroneous  notion  on  which  the  Master  proceeded.  The  re^ 
port  has  some  symptoms  of  there  being  a  glimmering  of  the  real  state  of  the  law 
as  then  decided.  The  Master's  report  had  been  founded  on  the  assumption  that  monev 
paid  on  account  of  a  balance  not  below  £10,000  was  not  paid  on  account  of  tlie  Ixind. 
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although  the  Master  had  it  established  that  the  bond  was  given  for  the  last  £10,000  ; 
it  is  plain  that  aU  were  proceeding  on  the  erroneous  notion,  that  that  £10,000,  due 
ut  tlie  date  of  the  bond,  continued  to  be  due  at  the  end  of  the  dealing,  unless,  at 
some  intermediate  period,  tlie  balance  had  been  reduced  below  £10,000;  that  was 
the  point  contended  for  in  Devaynm  v.  Xob/e:  [1  Mer.  592],  the  contrary  of  which 
was  there  settled.  Towards  the  latter  part  of  the  proceedings  before  the  Master,  the 
real  view  of  it  began  to  be  seen,  and  then  we  objected,  and  the  exceptions  were  founded 
on  our  objections ;  these  were  all  founded  on  the  principle  of  Clayton's  [334]  case 
[1  Mer.  592]  ;  it  was  observed  that  there  was  no  exception  to  that  part  of  the  report 
in  which  the  Master  finds  tliat  tliere  was  £13,000  due  to  the  Plaintiff :  it  is  true  tliere 
is  no  exception  whicli  states  that  part  of  the  report  which  mentions  the  £13,000, 
but  there  is  an  exception  which  states  the  same  thing  in  effect,  tliat  the  Master  has 
not  taken  the  account  as  lie  was  directed  to  do-  by  the  decree:  it  is  our  fourth  ex- 
ception. He  was  directed,  by  the  decree,  to  take  an  account  of  what  was  due  to  the 
Plaintiffs  and  all  the  creditors;  he  reported  tliat  he  had  found  £13,000  due  to  the 
Plaintiffs  ;  we  except  to  that,  for  we  say  he  has  not  taken  "  an  account  of  what  is  due 
to  the  Plaintiff's,"  as  directed  by  the  decree,  but  has  only  inquired  what  balance^  was 
due  to  the  Plaintiffs  from  tlie  said  Tliomas  Fidgeon,  Edward  Getley,  and  Henry 
Lomas,  at  tlie  time  of  the  bankruptcy,  and  has  certified,  by  his  report,  that  tlie  bond 
is  a  security  for  the  floating  balance.  If  WooUey  v.  Jennings  [5  B.  and  C.  165]  be 
distinguished  from  the  present  case  on  any  solid  and  legal  grounds,  it  may  be  assumed, 
with  confidence,  that  whatever  an  agreement  means  between  a  principal  and  the 
contracting  party,  it  must  mean  the  same  thing  as  between  the  surety  and  the  con- 
tracting party. 

In  that  case  the  attention  of  Lord  Tenterden  was  called  to  this  question ;  can  a 
trader  give  a  running  security  by  a  warrant  of  attorney,  which  shall  protect  future 
dealing  and  debts  not  then  due?  The  answer  of  his  Lordsliip  was.  that  the  question 
did  not  arise  in  that  case.  Tliat  was  at  Nut-  Priit-s.  When  the  case  was  argued 
before  the  Court,  the  Cliief  Justice  stated,  that  he  adliered  to  his  opinion  expressed  at 
Nisi  Pi-itis.  Mr.  Justice  Bayley  says,  "  This  is  a  question  of  construction  on  tlie 
terms  [335]  of  the  defeasance.  It  is  probable  that  at  the  time  the  warrant  of  attorney 
was  given,  there  was  more  money  due  to  the  defendants  than  the  defeasance  specifies. 
There  is  notliing  to  show  that  the  warrant  of  attorney  was  to  be  discharged  as  soon  em 
payments  were  made  to  the  amount  of  £4000.  The  plain  inference  is  that  the  war- 
rant of  attorney  was  to  remain  as  a  security  at  all  events  to  the  amount  of  £4000,  at 
whatever  period  the  accounts  were  taken.  If  we  are  to  look  at  the  nature  of  the 
security,  and  tlie  course  of  dealing  we  must  give  effect  to  the  tenns  of  the  defeasance, 
especially  where  the  defeasance  is  a-mbiguous,  and  may  be  applicable  to  a.  balance  due 
at  the  time  the  warrant  was  given,  or  as  a  running  security  for  wliat  might  be  ulti- 
mately due."  On  the  other  side  they  say,  we  care  nothing  about  tliis  being  a  bankers' 
account,  or  of  its  running  on  for  months  and  being  then  overdrawn  ;  we  pay  no 
attention  tO'  the  relative  situation  of  the  parties :  we  say  that  William  Fidgeon  knew 
nothing  of  all  this,  and  was  no  party  to  it,  and  that  the  legal  construction  is,  that 
the  bond  is  for  a.  debt  whicli  is  a  debt  due  at  the  moment.  But  suppose  a  bond  given 
befoi-e  the  account  began  be  wholly  ineft'ectual.  would  it  be  sufficient  to  say,  that  the 
bond,  on  the  face  of  it,  is  for  a  sum  of  money  then  presently  due.  and  therefore,  that 
Clayton's  case  applies  to  it,  and  there  is  an  end  of  the  question  ?  Tliis  case  is  by  no 
means  new  to  me:  the  doctrine  O'f  Clayton's  [1  Mer.  592]  case  is  not  a^t  all  new.  In 
Dmr  V.  Holilsu'orth  (Peake's  Rep.  p.  60,  61),  Lord  Kenyon  laid  down  the  rule  broadly, 
that  in  a.  debtor  and  creditor  account  the  credits  must  be  taken  to  extinguish  [336] 
the  earlier  debits.  That  case  was  this :  a  man  had  been  made  a  bankrupt ;  during 
the  pendency  of  an  account  with  the  petitioning  creditor,  he  ceased  to  be  a  trader. 
At  the  time  the  account  began  he  was  indebted  to  the  petitioning  creditor  in  up- 
wards of  £100,  and  so  he  was  at  tlie  time  when  the  account  was  closed,  but  he  ceased 
to  be  a  trader  during  the  middle  period  of  that  account :  and  the  question  was,  whetlier 
that  sum  was  owing  from  him  as  a  trader?  Lord  Kenyon  said,  ''  This  account  has 
been  running  on  :  in  Claji;on's  case,  the  earlier  debits  were  extinguished  by  the  earliei- 
credits,  and  in  consequence  all  the  debits  which  existed  while  the  man  was  a  trader 
were  satisfied  :  what  was  owing  were  the  later  debits  not  paid  off,  and  which  were 
due  from  him  not  being  a  trader  ;"  and  therefore  Lord  Kenyon  held  that  it  wa.s  not  a 
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good  commission.  If  tlie  boud  was  <;iveii  for  part  of  the  balance  due,  it  does  not  follow 
as  a  consequence  that  it  was  not  given  for  the  floating  balance,  or  a  future  balance 
which  might  be  due  upon  the  winding  up  of  the  account.  If  no  particular  balance  was 
contemplated,  and  none  has  been  alleged  or  proved  by  the  Respondents,  tliat  makes  it 
the  more  probable  that  the  intention  of  the  parties  was  that  it  should  secure  a  float- 
ing balance.  An  advance  in  bills  treated  as  cash  cannot  be  tailed  in  at  any  time.  It 
is  therefore  not  wholly  unimportant  in  order  to  come  to>  a  proper  decision  of  this 
case,  to  enquire  what  was  the  relative  situation  of  the  parties.  Could  the  bankers 
have  arrested  their  customer  for  all  the  amount  of  the  monies  they  liad  advanced  to 
him.  and  could  they  have  treated  tlie  bills  then  owing  merely  as  securities  which  they 
would  keep  in  their  drawer  for  the  [mrpose  of  [337]  ascertaining  whether  they  would 
turn  out  to  be  good  or  not?  Tliey  would,  if  they  attem])ted  to  make  that  arrest,  have 
been  liable  to  an  action  for  a  nialicious  arrest,  and  if  an  enquiry  had  taken  place,  the 
parties  would  have  Ijeen  discharged  on  giving  bail  merely  for  the  reduced  sum.  If 
that  is  in  strictness  the  case,  the  real  balance  which  existed  at  the  time  this  bond  was 
given,  was  not  £20,000,  or  £30,000,  or  £40,000,  but  merely  £2.300.  which  the  wit 
ness  Wood  makes  it,  as  I  have  read  to  your  Lordships,  and  which  it  was  agreed  to  be, 
and  admitted  and  argued  on  that  admission  before  Loi-d  Chancellor  Lyndhui-st. 
This  was  the  effect  of  the  examination  of  Dj'son,  the  very  object  of  the  giving  the  bond 
being  to  obtain  further  advances,  of  which  a.  list  was  given  in,  and  for  which  the 
bond  was  given.  What  then  wivs  the  meaning  of  this  bond  qinxul  Thomas  Fidgeon. 
Edward  Getley  and  Heiny  Lomas?  Can  there  be  a  doubt  tJiat  as  far  as  they  were 
concerned,  it  was  a  bond  given  for  a  floating  balance,  and  have  they  not  always  acted 
on  tliat  supposition?  Does  not  the  Master  find  it?  Is  there  not  an  exception  to  thai 
finding,  and  is  not  that  exception  over-ruled?  The  bond  was  given  clearly  in  that 
view  by  the  three;  the  bankers  are  dealing  w-itli  their  customers:  the  account  is  un- 
satisfactory; and  the}'  require  security  :  the  customers  bring  this  bond  as  a  securitv. 
Tlie  surety  then  is  acting  by  the  customer  as  his  agent. 

If  this  bond  was  a  lx)nd  for  a  continuing  guarantee  with  reference  tO'  three  of  the 
obligors,  it  must  be  so  w^ith  reference  to  the  fourth  ;  and  the  Master  having  the  evi- 
dence before  him,  came  to  that  conclusion  :  he  had  nO'  evidence  except  the  fact  of  the 
bond  being  re-executed  ;  his  conclusion  was  [338]  right,  but  the  premises  were  not 
sufficiently  large  ;  he  had  not  taken  into  consideration  those  points  which  not  onlv 
ought,  but  which  must  have  led  him  to  that  conclusion. 

Lord  Lyiidhurst:  Supposing  tliere  was  nothing  on  the  face  of  the  bond  to  lead 
the  surety  to  suppose  it  was  for  any  thing  more  than  an  existing  debt,  and  no  com- 
munication whatever  was  made  to  the  surety,  would  he  have  been  bound  by  tin- 
arrangement  with  his  principal? 

In  reply  :  I  apprehend  that  he  would  at  all  events. 
Lord  Lyndliurst:  It  would  be  a  species  of  fraud  on  him,  would  it  not? 
In  reply :  It  might  or  might  not  be  a  species  of  fraud  upon  him  ;  but  tlie  question 
is,  who  is  to  sufl'er  in  respect  of  that?  This  is  a  question  of  fact  for  a  jury,  not  so 
much  a  question  of  law  as  to  the  construction  of  the  bond,  as  a  question  of  fact.  But 
I  will  take  it,  that  he  knew  nothing  more  of  the  transaction  than  tliat  he  was  applied 
to  to  execute  tlie  bond,  and  that  he  gave  that  joint  and  several  bond  as  a  security  for 
something.  Now  tlie  bond  was  given  so  as  to  bind  the  three,  and  would  bind  the 
fourth,  provided  there  was  nothing  inconsistent  in  the  terms  of  the  bond  that  it 
should  be  so  made  use  of.  What  are  the  facts?  The  bankers  complain  that  the 
account  is  overdrawn  ;  they  represent  to  the  customer  that  they  require  a  securitv, 
and  that  they  desire  he  will  prepare  that  security  ;  it  is  to  be  observed  that  tlie  securit\- 
is  not  prepared  b}-  the  bankers  or  the  bankei-s'  attorne}- ;  it  is  prepared  bv  the  cus- 
tomer;  the  customer  gets  it  executed  by  all  the  parties  ;  the  customer  brings  it,  and 
immediately  has  the  accommodation  wliich  it  [339]  was  the  object  of  tlie  bond  to 
procure.  What  then  is  the  presumption?  William  Fidgeon,  the  surety,  executes  tlie 
bond  ;  he  delivers  it  to  the  person  for  wlioni  he  means  to  be  suretv,  and  authorises  him 
to  deliver  it  to  the  obligee;  the  jiriiicipal  on  delivering  it  to  the  obligee  does  so  with 
reference  to  the  previous  treaty  and  transactions,  the  creditor  having  asked  for  secu- 
rity, and  refused  to  continue  his  advances  unless  the  debtor  gives  security  for  the 
general  balance  ;  the  question  is.  Who  is  bound  by  that?  Here,  upon  the  face  of  the. 
bond,  they  are  all  equally  princijials,  and  for  this  purpose  wherever  a.  man  enters  into  a 
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joint  obligation,  and  enters  into  that  joint  obligation  in  terms  not  inconsistent  with 
the  particular  use  which  is  made  of  it,  he  is  the  person  who  is  responsible  for  the  use 
that  one  of  the  obligors  may  make,  and  he  is  lx)und  by  the  delivery  of  tlie  bond  for  that 
purpose.  If  we  are  to  receive  evidence  that  one  of  the  apj)arent  principals  is  a  surety, 
on  what  principle  is  evidence  to  be  excluded  of  tlie  circumstances  under  which  he 
became  surety?  and  if  j'ou  come  to  presumption,  you  are  never  to  presume  fraud; 
you  are  to  presume  that  the  obligor  applied  to  his  friend,  his  relation,  hi-s  brother, 
and  said,  I  want  a  security  to  put  into-  the  hands  of  my  banker  :  will  you  execute  it? 
And  he  said,  I  wiU  :  there  it  is  ;  and  he  executes  it.  If  he  does  not  ask  what  is  the  use 
to  be  made  of  it,  that  is  his  fault.  Is  the  banker  who  receives  the  security  bound  to 
go  and  sa}-  to  the  obligors,  I  ask  you  whether  you  mean  so  and  so,  or  has  he  not  a 
right  to  take  it  when  he  applies  to-  the  customer  for  a  bond  w^ith  the  additional  secu- 
rity of  some  other  person  joining  in  that  bond,  and  the  najiie  is  added,  and  the  bond 
executed  and  [340]  brought  to  him  in  that  form,  is  it  not  the  presumption  at  law 
that  the  one  obligor  constitutes  the  other  his  agent?  For  the  purpose  of  accommodat- 
ing the  obligees  the  bond  is  given,  and  for  that  purpose  no  Court  would  ever  direct  a 
jury  to  presume  a  fraud  ;  to  presume  that  the  obligor  had  been  imposed  upon  ;  and 
that  the  bond  being  given  by  the  obligor  to  be  used  for  one  purpose,  it  had  been  used 
behind  his  back  for  another  purpose. 

It  is  not  immaterial  to  observe  upon  what  fell  from  my  learned  friend  about  the 
situation  of  William  Fidgeon  ;  I  never  could  make  out,  and  I  cannot  now  make  out 
what  my  leai-ned  friend  meant  by  the  argument  or  by  the  evidence.  Tlie  evidence  of 
that  scene  of  doubtful  or  rather  suggested  intoxication  is  published,  and  Ijefore  your 
Ijordships.  Is  it  intended  to  be  said,  that  the  bond  was  not  a  valid  and  perfectly 
good  bond?  That  cannot  be  said.  We  have  a  decree  that  it  is  so  against  the  parties, 
and  there  is  no  doubt  about  it.  Then  why  is  this  to  be  thrown  in?  Wliat  have  we 
to  do  with  the  alleged  intoxication,  and  the  conversation  which  William  Fidgeon  had 
with  Mr.  Brookfield.  in  which  he  said  he  thought  he  was  liable  only  for  a  quarter  of 
the  sum  secured?  In  judging  of  a  man's  acts,  you  cannot  take  tlie  particular  case  of 
the  individual  ;  you  cannot  enquire  whether  he  was  a  little  intoxicated  or  a  little 
unwell  in  consequence  of  indulgence,  and  therefore  not  in  a  condition  tO'  draw  a 
conclusion  which  another  person  would  have  drawn.  The  fii-st  enquiry  is  whether 
the  bond  is  binding ;  it  is  ;  then  he  must  be  taken  tO'  have  executed  it,  not  in  an  utter 
state  of  ignorance,  as  if  you  had  brought  a  man  from  Timbuctoo  and  set  him  down 
cm  the  Royal  Exchange,  and  asked  him  to  put  his  [341]  name  tO'  a  bond  or  any  other 
instrument ;  you  are  to  take  it  that  the  man  who  executed  the  bond  made  the  necessan' 
enquiry  as  tO'  what  was  the  use  to  be  made  of  it.  We  lay  nO'  stress  upon  the  fact  that 
William  Fidgeon  was  the  elder  brother  of  Thomas  Fidgeon.  Suppose  that  they  are 
strangers,  and  that  Thomas  applied  to  William  to  execute  the  bond?  are  we  to  sup- 
pose that  William  desired  to  remain  in  a  state  of  ignorance  as  to  the  purpose  of  the 
bond?  What  is  it  that  would  be  fairly  presumed?  Why,  tliat  wlien  William 
Fidgeon  was  asked  tO'  execute  the  bond,  he  would  ask  for  what  purpose,  and  tO'  whom 
it  was  to  be  executed?  Any  man  who  signs  a  bond  must  be  taken  to  be  clothed  with 
the  common  information  of  mankind  ;  he  cannot  aftei-^vards  shelter  himself  from 
the  obvious  and  necessary  consequences  of  his  position  by  saying,  I  really  knew 
nothing  about  it ;  I  was  sO'  ignorant,  that  when  I  had  the  conversation  with  the  attor- 
ney, I  said  I  thought  I  should  only  be  called  upon  for  one  fourth  of  it  and  not  the 
whole;  I  had  not  the  least  idea  of  the  use  that  was  to  be  made  of  it.  It  would  be 
utterly  impossible  that  the  affairs  of  life  could  be  carried  on,  if  arguments  of  this 
sort^  could  prevail.  A  man  lias  no  right  to  put  his  name  and  seal  to  any  instrument, 
and  then  make  a  profession  of  ignorance  as  to  the  purpose  for  which  it  is  used,  or 
that  he  was  in  such  a  state  of  intoxication  tliat  he  knew  not  what  he  was  about.  If 
that  were  true  and  available  as  to  the  first  time  the  bond  was  executed,  it  was  not 
true  as  to  the  second.  If  the  three  parties  to  the  bond,  the  customei-s,  were  bound  by 
this  as  a  security  for  a  running  balance,  as  a  floating  security  and  not  for  a  specific 
sum,  William  Fidgeon  must  be  bound  in  the  same  man-[342]-ner  :  and  the  Master 
ought  to  have  found  it  on  all  tlie  facts  of  the  case,  and  not  on  that  insulated  fact 
which  does  not  warrant  the  conclusion  which  he  professes  to  have  drawn  from  it. 
WiUiam  Fidgeon  must  be  taken  to  have  entered  into  the  same  agreement  witli  the 
other  parties  :  if  he  did  not,  it  is  for  him  to  show  it;  the  obligation  is  a  joint  obliga- 
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tion,  and  whatever  binds  one  binds  the  rest.  Tiiere  may  be  a  dift'erente  as  to  tiie  evi- 
dence by  which  you  get  to  the  effect  of  it,  and  the  admission  of  the  one  after  the  act 
niaj-  not  be  i;ood  evidence  against  tlie  other.  \Viiere  four  persons  enter  into  a  joint 
bond,  and  all  the  four  agree  tliat  one  of  them  shall  take  the  bond  and  make  use  of  it. 
whatever  that  one  does  with  reference  to  the  use  of  tlie  joint  obligation  is  evidence 
against  all  the  four.  The  form  of  sealing  and  delivering  at  the  very  moment  is  tliat 
which  gives  the  bond  its  legal  validity  ;  but  for  the  purpose  of  giving  effect  to  thit. 
bond  as  a  security  for  tlie  particular  or  general  balance,  the  period  when  importance 
attaches  to  it,  is  not  when  it  is  sealed  or  delivered,  but.  when  it  is  put  fortli  to  the 
world.  It  must  be  ]>resumed  first  as  matter  of  law,  that  all  these  parties  entered  into 
a  joint  obligation,  and  whatever  be  the  obligation  that  attached  tO'  it  d  priori  is  evi- 
dence against  all,  and  shows  that  whatever  is  the  eft'ect  of  the  bond  as  to  one,  is  its 
effect  as  to  all.  Whether  William  Fidgeon  gave  a.  distinct  authority  or  not,  it  must 
be  presumed  ;  when  the  parties  enter  into  a  joint  contract,  and  one  of  them  is  allowed 
to  make  use  of  it,  he  is  thereby  constituted  the  agent  of  all,  and  the  use  he  makes  of  it 
binds  them  all ;  it  is  so  a,s  a  matter  of  fact  quite  Ijeside  an}-  ].ire,sumption  of  law  :  it 
must  [343]  l>ei  presumed  as  a  fact  that  William  Fidgeon,  when  he  executed  the  bond, 
made  all  the  enquiries  that  a  sane  and  rational  man  would  make  before  he  put  hi.s 
name  to  it ;  and  if  he  had  made  any  enquiiy,  he  must  have  known  that  it  was  asked 
for  by  the  bankers  as  a  floating  security,  and  not  a«  a  security  for  a  specific  sum. 
If  it  were  considered  tO'  be  a  security  for  a  specific  sum,  for  the  balance  due  at  that 
moment,  the  man  stood  at  once  indebted  and  discharged  :  the  bond  could  not  have 
any  operation  for  a  single  moment:  it  could  not  remain  a.s  an  available  security, 
so  as  to  allow  the  account  to  go  on  for  five  minutes  ;  this  fact  does  not  make  the  argu- 
ment better,  but  it  must  make  it  more  striking.  It  appears  by  the  account  that  on 
the  very  day  when  the  bond  was  executed,  there  came  in  and  were  paid  out  sums  to 
the  amount  of  £1500  or  £2000  :  it  might  have  been  much  larger  :  lietween  the  period 
of  the  man  putting  his  name  and  laying  down  the  paper  and  delivering  it  up,  that 
supposed  account  might  have  been  altered  by  thousands  of  pounds. 

It  appeai-s,  by  their  own  statement,  that  in  Se])t©mber  they  would  liave  £6750 
■worth  of  bills  to  provide  for,  which  may  be  taken  as  a  fair  average  (in  October  it  is 
£9000,  and  in  November  £5000);  but,  in  tlie  meantime,  there  might  be  other  bills 
coming  due  in  October  and  November  :  so  that  the  effect  of  this  would  be,  tliat  on  the 
veiT  day,  if  the  bond  was  executed  during  tlie  lioui-s  of  business,  the  very  account, 
which  it  was  supposed  to  secure,  might  be  altered  to  the  extent  of  several  thousand 
pounds.  According  to  this  hypothesis,  what  would  be  tlie  duty  of  the  bankers  from 
that  [344]  moment  to  make  the  security  available?  According  to  the  statement  of 
my  learned  friend,  they  were  to  go  direct  to  the  counter,  and  say,  stop  all  payments 
on  account  of  Lomas  and  Company,  for  I  have  just  taken  a  security  which  will  be  of 
no  avail  to  me  unless  I  immediately  carry  to  the  credit  of  the  security  all  the  iiay- 
ments  that  come  in  :  although  the  object  of  giving  the  bond  was  to  guard  against  that ; 
its  object  being  not  that  the  account  should  be  stopped,  but  that  the  account  should 
go  on. 

It  is  argued  that  we  had  no  equitable  relief,  and  that  we  could  not  extend  the 
bond  equitably  against  the  surety.  We  do  not  want  any  equitable  relief  ;  we 
come  here  disclaiming  any  a.sistance  from  a  court  of  equity  except  to  get  the 
assets.  But  it  is  further  argued,  if  you  come  to  get  the  assets,  you  must  do  equity. 
Why,  if  this  was  a  voluntary  bond,  as  against  the  obligor,  it  would  be  good  if  there 
were  assets,  though  not  good  against  a  creditor  ;  and  when  the  party  goes  into  equity, 
merely  for  the  purpose  of  getting  the  assets,  he  has  the  same  rights  as  if  he  were  at 
law.  That  brings  us  round  again  to  the  question,  what  is  the  legal  construction  of 
the  bond?  and  that  brings  us  again  to  the  question,  if  it  does  not  appear  upon  the 
face  of  it,  what  evidence  is  to  be  applied,  and  what  is  the  conclusion  to  be  drawn 
from  the  evidence? 

This  bond  constituted  a  legal  debt,  which  the  parties,  at  any  time,  had  a  right  to 
put  in  suit;  and  it  would  be  incumbent  on  those  who  said  there  was  no  debt  due  at 
law.  to  make  that  out,  either  by  filing  a  bill  for  equitable  relief,  or  by  putting  on  the 
record  a  plea  adapted  to  the  nature  of  the  de-[345]-feiice  ;  and  in  either  of  those  cases 
it  would  be  incumbent  on  the  other  side  to  show  that  the  bond  was  discharged ;  prima 
fwie  it  is  a  good,  available,  legal  debt.     In  going  into  a  court  of  equity  to  get  distri- 

359 


XI  BLIGH  N.S.  WALKER  r.   HARDMAX  [1837] 

bution  of  tlie  assets,  we  carry  with  us  all  the  legal  rights  which  w-nuld  have  belonged 
to  us  in  a  court  of  law.  The  question  then  is,  independently  of  the  evidence,  what 
is  the  conclusion  which,  in  this  case,  ought  to  be  drawn  as  to  the  meaning  of  this 
bond?  Why,  if  the  meaning  is  to  be  varied  from  its  being  legal  evidence  of  the  debt, 
it  is  incumbent  on  those  who  seek  to  advance  that  proposition  to  prove  it ;  the  autho- 
ritie>',  a*  far  as  they  go,  are  decidedly  in  favour  of  the  bond  being  a  continuing 
guarantee  ;  the  case  of  WuoUey  v.  Jeniiin-gs  is  direct,  positive,  and  clear  :  the  opinion 
of  the  Court  there  is  not  pronounced  on  the  particular  circumstances  of  the  case,  but 
generally  ;  and  it  might  be  inferred  from  that  case,  and  from  all  the  authorities, 
that,  in  order  to  come  to  a  direct  and  correct  conclusion  on  a  question  of  this  sort, 
you  must  not  shut  your  eyes  to  what  are  tlie  liabits  of  business  and  life  ;  you  must  have 
your  attention  directed  to  what  is  the  object  and  the  intention  of  the  parties  ;  and. 
in  order  to  get  at  that,  you  must  look  at  the  situation  and  the  circumstances  under 
wliich  the  security  was  given  ;  and  it  cannot  be  denied,  if  you  look  at  the  evidence, 
that  it  was  the  intention,  clear  and  undoubted,  on  the  part  of  the  customer,  to  give 
the  bond  as  a  continuing  guarantee.  It  is  said  that  the  Master  has  not  so  found, 
and  that  although  the  exception  is  over-ruled,  it  avails  us  nothing,  because  the  Master 
has  only  found  the  intention  and  the  meaning,  as  if  there  [346]  were  any  distinction, 
either  in  law  or  in  common  sense,  between  a  contract  and  the  meaning  of  a  contract, 
and  as  if  that  which  is  the  meaning  of  a.  contract  is  not  according  to  all  good  sense 
and  law  the  contract  itself.  Having  ascertained  the  meaning  of  the  contract,  with 
respect  to  the  tliree,  that  must  be  the  meaning  with  regard  t-o  the  fourth,  to  whom  the 
other  three  are  agents,  for  whom  they  were  acting,  and  who  must  be  presumed  to  lie 
cognizant  of  the  obligation  he  was  entering  into,  the  intent  and  nature  of  that  obliga- 
tion, and  the  necessity  that  that  should  be  a  running  guarantee,  and  not  a  guarantee 
for  a  specific  sum  only.  William  Fidgeon  executed  the  bond  at  the  same  time  as 
Thomas  Fidgeon,  and  must  be  presumed,  according  to  the  general  rule,  to  have 
entered  into  it  with  the  same  view. 

With  respect  to  the  forai,  the  main  question  is  this  :  Is  the  order  which  was  last 
made,  confirming  the  prior  order,  that  which  will  obtain  the  justice  of  the  case?  And 
that  brings  me  to  the  question,  what  is  the  justice  of  the  case?  That  I  apprehend  is, 
that  the  bankers  should  have  the  benefit  of  this  security,  according  to  the  legal  eii'ect 
of  the  document  at  the  time  when  it  was  executed.  Your  Lordships  can  be  at  no  loss 
to  know  from  the  evidence  before  you,  independently  of  the  legal  construction  of  this 
instrument,  what  that  legal  effect  is.  It  is  a  question  which  affects  the  extended 
commerce  of  this  country,  and  the  securities  given  from  time  to  time  to  an  immense 
amount  of  property  :  it  aft'ects  the  security  of  that  property,  and  it  is  essential  to 
justice  that  it  should  be  sent  to  a  juiy  to  be  considered. 

[347]  Lord  Lvndhurst:  This  case  of  Walker  v.  H'ardman,  is  an  appeal  from  the 
decree  of  the  Lord  Chancellor,  affirming  a  judgment  of  the  late  Master  of  the  Rolls, 
pronounced  when  he  was  Vice-Chancellor.  A  bond,  in  the  amount  of  £10,000,  was 
entered  into  by  the  house  of  Henry  Lomas  and  Co.,  and  a  person  of  the  name  of 
William  Fidgeon,  as  surety  for  the  house  to  Messrs.  Walker  and  Co.,  who  were 
bankers  :  and  the  sole  question  is,  whether  that  bond  which  was  so  given  was,  as  far 
as  relates  to  William  Fidgeon,  a  bond  for  the  purpose  of  securing  a  debt  tlien  actually 
due,  or  whether  it  was  meant  as  a  security  for  any  future  balance  that  might  exist 
in  the  accounts  between  Henry  Lomas  and  Co.  and  Messrs.  Walker,  the  bankers. 

Now,  on  the  face  of  the  bond  there  is  nothing  to  show  that  it  wfis  a  security  for 
any  future  balance.  On  the  contrary,  the  circumstance  of  the  interest  being  reserved 
from  the  date  of  the  bond,  would  rather  lead  to  the  conclusion  that  it  was  intended 
as  a  security  not  for  any  future  uncertain  balance,  but  for  some  debt  then  existing; 
because  a  debt,  then  existing  and  carrying  interest,  would  advance  as  the  security 
itself  advanced,  viz.  with  the  addition  of  interest;  whereas,  if  it  was  a  security  for 
a  future  balance,  that  balance  might  be  more  or  less  ;  and  it  seems  inconsistent  that 
the  security  should,  under  such  circumstances,  be  a  variable  securitv,  increasing 
from  time  to  time.  As  far  as  relates  therefore  to  the  inference  to  be  drawn  from  the 
bond,  itself,  it  would  appear,  that  it  was  rather  intended  as  a  security  for  an  existing 
debt  than  for  a  future  balance. 

But  then  it  is  said,  that  Henry  Lomas  and  Company  deposited  this  bond,  and 
intended  it  as  a  [348]  securitv  for  a  future  balance  ;  and  in  fact  tlie  Master  by  his 
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report  has  so  found  :  aud  tliat  report  has  been  confirmed  ;  and  from  the  nature  of 
the  transaction  it  must  have  been  so,  because  it  would  have  been  of  no  advantage 
whatever  to  Messrs.  Walker  and  Co.  to  have  had  a  security  for  a  mere  existing  debt, 
since  large  advances  were  made  from  time  to  time,  and  large  liabilities  incurred  on 
both  sides.  The  amount  of  the  existing  debt  would  therefore  be  soon  wiped  off  ; 
and,  as  between  Henry  Lomas  and  Co.  and  the  bankers,  I  have  no  doubt  that  it  was 
intended  as  a  security  for  any  balance  that  might  be  found  due  between  them.  That 
is  the  ordinary  nature  of  transactions  between  bankers  and  their  customers. 

But  then  the  question  is,  whether  that  will  affect  William  Fidgeon  ;  William  Fid- 
geon  was  a  mere  surety ;  Henry  Loma,s  and  Co.  might  have  deposited  this  bond  as  a 
security  for  a  future  balance:  but  by  depositing  this  bond  as  a  security  for  a  future 
balance,  they  could  not  vary  the  liability  of  William  Fidgeon,  unless  William  Fidgeon 
gave  authority  for  that  purpose.  Now,  there  is  nothing  to  show  that  William  Fid- 
geon did  give  authority  for  that  purpose:  he  was  a  mere  surety.  There  is  no  evi- 
dence from  which  you  can  draw  the  conclusion,  that  William  Fidgeon  ever  considered 
this  as  a  security  for  a  future  balance.  The  observation  which  I  have  just  made, 
that  it  would  have  been  of  no  use  to  deposit  a.  Ixmd  of  this  description  as  security  for 
an  existing  balance,  may  weigh  against  Henry  Lomas  and  Co.,  who  are  men  of  busi- 
ness;  but  William  Fidgeon,  the  surety,  was  totall}-  unacquainted  with  business.  So 
ignorant  was  he,  that  he  considered,  that  because  he  was  one  of  four  [349]  obligors  he 
was  liable  for  only  a  fourth  part  of  the  debt.  In  fact,  all  the  circumstances  show  that 
he,  the  surety,  was  totally  unacquainted  with  business ;  and  therefore  no  inference  of 
that  kind  can  be  drawn  against  him. 

The  Master,  indeed,  has  said  in  his  report,  that  at  the  time  when  this  bond  was 
re-executed  by  William  Fidgeon,  he  did  not  ask  what  the  amount  of  the  debt  was: 
from  which  the  Master  says,  he  presumes  that  he  considered  it  a  security  not  for  the 
debt,  as  it  existed  at  tlie  time  when  the  bond  was  given,  but  for  a  future  balance. 
But,  in  the  first  place,  I  think  that  is  answered  by  the  observation  which  I  have  already 
made,  that  WiUiam  Fidgeon  was  a  man  totally  unacquainted -with  business:  And 
in  the  next  place  it  appears  to  me  as  natural,  supposing  the  bond  to  have  been  given 
as  a  security  for  a  future  balance,  for  him  to  have  asked  what  the  amount  of  the 
balance  was  at  that  time,  as  for  him  to  have  asked  the  question,  supposing  the  bond 
to  have  been  given  as  a  security  for  the  debt  as  it  existed  at  tlie  time  when  the  bond 
was  executed. 

I  think,  therefore,  that  no  fair  inference  can  be  drawn  from  these  circumstances 
against  William  Fidgeon.  It  appears  to  me,  that  there  is  no  evidence  whatever  to 
show  that  William  Fidgeon  intended  that  this  bond  should  be  deposited  as  a  security 
for  a  future  balance  ;  and  as  upon  the  face  of  the  bond  it  appears  only  to  be  a  security 
for  an  existing  debt,  I  am  of  opinion  that  this  judgment  must  be  affirmed.  I  think 
William  Fidgeon  cannot  be  rendered  liable  for  anything  more  than  the  debt  which 
existed  at  the  time  when  the  bond  was  executed.  That  would  of  course  leave  the 
inquiry,  [350]  whether  that  debt  had  be«n  wiped  off.  The  result  therefore  of  the 
opinion  which  I  have  formed  is  this:  That  the  judgment  of  the  Lord  Chancellor, 
affirming  the  judgment  of  the  Vice-Chancellor,  be  affirmed,  with  costs. 

Lord  Brougham:    My  Lords,  after  giving  judgment  in  this  case  in  the  Court  of 
Chancery,  I  had  occasion  to  reconsider  the  question  ;  and  certainly  that  reconsidera- 
tion confinned  the  opinion  I  had  originally  formed. 
Judgment  affirmed,  with  costs. 


[351]  ENGLAND. 

(Court  of  Chancery.) 

WILLIAM  GORDON,  JOHN  HANCOCK,  and  GEORGE  A-RVNDALE,~Appellmits; 

GEORGE  SELBY,  THOMAS  HART,  and  SAMUEL  LEMAGE,~Respondents. 

[Mews'  Dig.  vii.  409;  ix.  1.393.] 
By  indenture,  dated  the  ith  of  August,  18U,  E.  T.  (then  a  widow)  assio-ned  to 
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T.  S.  L.  a  leasehold  house  at  C. ;  and,  by  another  indenture,  on  the  6th  of 
Auc:ust,  1814,  she  assigned  to  T.  S.  L.  other  leasehold  premises.  Upon  the 
fate  of  the  instruments  tliey  appeared  to  be  absolute  assignments,  upon  a 
nominal  consideration  ;  and  had  no  (ul  valoretn  stamp. 

By  the  draft  of  a  bond,  dated  on  the  1 1th  of  October,  ISU,  it  was  recited,  that  D. 
was  indebted  to  T.  S.  L.  in  a  sum  of  £2100  ;  that  she  E.  T.  had  assigned  the 
premises  as  a  collateral  security  for  the  repayment;  and  that  T.  S.  L.  thereby 
bound  himself,  in  a  penal  sum  of  £2000,  not  to  sell  or  charge  the  property, 
provided  the  interest  upon  the  debt  was  regularly  paid  ;  and  that  he  would 
re^assign  the  premises  upon  repayment  of  the  principal  and  interest  by  D. 
or  E.  T. 

In  1816,  D.  became  bankrupt,  and  T.  S.  L.  laid  a  case  before  counsel,  in  which 
the  debt  and  securities  were  stated  with  a  view  to  be  advised  whetlier  a  proof 
of  the  debt  could  be  made  without  affecting  the  securities. 

The  opinion  being  favourable,  proof  of  the  debt  was  made,  and  a  dividend  re- 
ceived, to  the  amount  of  £700.  In  1824,  E.  T.  joined  with  T.  S.  L.  in  granting 
a  lease  of  part  of  premises  assigned,  at  a  rent  of  £100  a  year.  In  this  lease 
it  was  stated,  that  the  premises  were  in'  mortgage  to  T.  S.  L.,  for  £1500,  with 
interest  at  5  per  cent.,  and  the  rent  was  made  payable  to  T.  S.  L.  until  the 
mortgage  should  be  satisfied.  During  all  this  time,  E.  T.  remained  in  pos- 
session of  the  premises,  and  paid  to  [352]  T.  S.  L.,  until  his  death  in  1826,  £75 
a  year,  being  interest  at  5  per  cent,  upon  £1500,  to  which  the  debt  had  been 
reduced  upon  account  between  the  parties  ;  and  this  payment  was  continued 
to  his  widow  and  executrix  until  1831. 

In  18-32,  E.  T.  having  married,  together  with  G.  her  husband,  filed  a  bill,  stating 
a  case  of  imposition  and  undue  influence  exercised  over  her  by  T.  S.  L.,  and 
fraud  in  obtaining  the  assignment  without  consideration,  and  claiming  the 
premises  as  upon  a  resulting  trust.  The  bill  also  made  an  alternative  case, 
representing  that  T.  S.  L.,  having  obtained  the  assignment,  insisted  upon  re- 
taining the  property  as  a  security  for  the  debt  owing  to  him  by  D.  for  a  larger 
sum  tlian  he  was  intitled  to,  or  than  was  intended  to  be  secured. 

Upon  these  grounds  the  bill  prayed  a  re-assignment  and  account  of  the  rents 
received  ;  or  if  a  case  of  mortgage  for  collateral  security  should  be  made  out, 
then  the  bill  prayed  an  account  and  redemption. 

The  answ-er  insisted  upon  a  case  founded  on  the  facts  as  above  stated,  and  as  ap- 
pearing by  the  documents  proved  in  the  cause,  showing  the  real  nature  of  the 
transaction. 

The  bill  was  twice  amended  after  the  coming-in  of  the  answer,  and  after  inspec- 
tion of  the  documents  ;  but  the  amended  biU  raised  no  case  to  impeach  or  to 
meet  the  effect  of  the  documents.  An  objection  was  taken  to  the  admission  of 
the  draft  bond  as  evidence :  but  it  was  received.  It  was  also  proved,  that 
E.  T.  was  an  active  and  intelligent  woman  of  business  ;  that  she  had  in  con- 
versation frequently  stated,  that  she  had  assigned  the  premises  as  a  security 
for  the  debt  of  D.,  and  paid  the  interest,  £75  per  annum,  upon  £1500.  To 
the  applicability  of  this  evidence,  it  was  objected,  that  no  consideration  could 
be  shown  different  from  that  which  appeared  upon  the  face  of  the  instru- 
nxent  :  and  that  parol  evidence  was  inadmissible  to  show  a  qualified  estate 
in  land. 

By  the  decree  in  the  Court  below,  it  was  declared,  that  the  assignment  was  valid 
as  a  security  for  £1500  :  and  the  bill  was  dismissed,  except  so  far  as  it  prayed 
redemption  :  and  an  account,  etc.,  was  directed. 

On  appeal,  this  decree  was  affirmed. 

On  the  28th  day  of  July,  1832,  the  Appellants  and  Mrs.  E.  Gordon,  then  the 
wife  of  the  Appellant  William  Gordon,  (formerly  Elizabeth  Taylor,  [353]  who  has 
since  died,)  filed  their  original  bill  in  tlie  Court  of  Chancery,  against  Mrs.  Maria 
Lemage,  who  is  also  since  deceased,  and  the  Respondent  George  Selby,  for  the 
purpose  of  setting  aside  certain  assignments  and  securities  upon  the  ground  of 
fraud.  That  original  bill  was  twice  amended ;  first,  after  tlie  Defendants  had 
answered  under  an  order  of  the  14th  dav  of  February.  1833,  and  once  again  under 
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an  order  of  the  6th  day  of  June,  1834,  after  the  bill  as  first  amended  had  been 
answered,  and  after  production  and  inspection  of  the  deeds  of  assignment  and  other 
documents  in  the  possession  of  the  Defendants,  who  were  ordered  to  produce  the 
same.  The  bill,  as  thus  amended,  stated,  that  in  August,  1814,  the  said  Elizabeth 
Taylor  was  possessed  of  and  entitled  to  several  leaseliold  premises  :  Tliat  for  some 
time  previously  thereto,  tlie  said  T.  S.  Lemage  had  become  intimately  acquainted 
with  the  said  Elizabeth  Taylor,  and  her  family  ;  and  that  great  intimacy  subsisted 
between  her  and  the  said  T.  S.  Lemage,  and  that  he  had  very  great  influence  over  her, 
and  also  over  Lydia  Mason,  widow,  her  daughter  by  tlie  said  Joseph  Taylor  :  And  that 
the  said  T.  S.  Lemage  wa.s  acquainted  with  the  amount  and  situation  of  her  property  ; 
and  that  he  acted  in  the  management  thereof  :  And  that  he  had  also  at  tlie  sajiie  time 
divers  dealings  with  John  Davies,  who  was  married  to  a  daughter  of  the  said  Elizabeth 
Taylor. 

That  in  or  about  the  month  of  August,  1814,  the  said  T.  S.  Lemage  persuaded 
the  said  Elizabetli  Taylor  to  asign  to  him,  in  trust  for  herself,  absolutely,  three  lease- 
hold messuages  or  tenements  in  Great  and  Little  Wilde  Street,  Lincoln's  Inn  Fields, 
and  a.  certain  messuage'  or  tenement  in  [354]  Pleasant  Row,  Camden  Town  ;  and  that 
tlie  said  Elizabeth  Taylor  did  not  consult  any  professional  or  other  adviser  relative 
to  such  assignment :  And  that  the  said  Thomas  Samuel  Lemage  caused  certain 
assignments  of  the  said  premises  to  be  prepared  by  one  Mr.  Shortei-,  since  deceased, 
an  attorney  in  the  Temple,  with  whom  the  said  Thomas  Samuel  Lemage  waiS  well 
acquainted,  but  who  was  a  stranger  to  the  said  Elizabeth  Taylor  :  And  that  the  said 
T.  S.  Lemage  caused  the  said  assignments  to  to  prepared  by  the  said  Mr.  Shorter, 
fro'm  instructions  given  by  him,  the  said  T.  S.  Lemage,  and  not  from  any  instructions 
given,  by  the  said  E.  Taylor  :  That  the  said  E.  Taylor  executed  the  same,  according  to 
the  directions  of  the  said  T.  S.  Lemage,  and  without  reading  the  same,  or  having 
the  same  read  over  tO'  her:  That  no  draft  or  copy  of  eitlier  of  the  said  indentures  was 
ever  submitted  for  perusal  to  the  said  Elizabeth  Taylor,  or  any  person  on  her  behalf; 
and  that  no>  consideration  of  any  kind  was  ever  at  any  time  before,  or  at,  or  after 
the  execution  of  tlie  said  indentures  or  deeds,  or  either  of  them,  paid  or  given  by  or 
on  account  of  the  said  Thomas  Samuel  Lemage,  to  or  on  account  of  the  said 
Elizabeth  Taylor,  and  that  she  had  no  other  information  as  to  the  nature, 
purport,  and  effect  of  the  said  deeds  or  indentures  than  such  as  was  given 
to  her  by  tlie  said  Tliomas  Samuel  Lemage  :  and  that  she  luid  never  seen  the  said 
indentures,  or  either  of  them,  since  she  executed  the  same  as  aforesaid.  That  soon 
after  the  said  Elizabeth  Taylor  had  executed  the  said  indentures,  the  said  Thomas 
Samuel  Lemage  alleged  that  the  said  Joliii  Davies  was  indebted  to  him  in  the  sum  of 
£500,  and  that  [355]  he  had  been  induced  to  give  credit  tO'  the  said  John  Davies 
because  he  was  the  son-in-law  of  the  said  Elizabetli  Gordon,  and  that  tlierefore  he 
was  entitled  tO'  consider  the  said  several  leasehold  premises  sO'  assigned  tO'  him,  as 
vested  in  him  by  way  of  security  for  the  debt  of  £500,  due  to  liim  by  tlie'  said  John 
Davies,  although  in  fact  the  said  Elizatoth  Taylor  never  did  by  any  deed,  instrument, 
or  writing,  make  herself  liable  to  the  said  Thomas  Samuel  Lemage,  or  undertake  to 
paj-  the  said  alleged  debt.  That  tlie  said  Elizabetli  Taylor  never  was  in  any  manner 
bound  at  law  or  in  equity  to  make  good  the  said  debt  alleged  to  to  due  by  the  said 
John  Davies.  That  the  said  Thomas  Samuel  Lemage  not  only  alleged  that  he  was 
entitled  to  hold  tlie  said  several  leasehold  premises  as  a  security  for  the  said  debt, 
or  alleged  debt  of  £500  due  to  him  by  tlie  said  John  Davies,  but  also  alleged  that  he 
was  fully  entitled  tci  sell  all  tlie  said  leaseholds  without  the  concurrence  of  the  said 
Elizatoth  Taylor. 

That  in  November,  1816,  a  commission  of  bankrupt  was  issued  against  the  said 
John  Davies,  and  that  the  said  Thomasi  Samuel  Lemage  proved  a  debt  under  the  said 
commission,  to  the  amount  of  £2150,  and  received  a  dividend  in  respect  thereof; 
and  that  the  said  debt  so  proved  by  him  included  the  said  £500,  for  which  he  alleged 
tliat  tlie  said  Elizabeth  Taylor  had  tocome  surety.  That  the  said  Thomas  Samuel 
Lemage  received  the  sum  of  £700  and  upwards  as  the  amount  of  such  dividends  : 
That  in  November,  1818,  he  alleired  to  the  said  Elizabeth  Taylor,  that  the  said  Jolui 
Davies  remained  indebted  to  him  in  the  sum  of  £1300  and  upwards,  and  also  re^ 
presented  to  tlie  said  Elizabeth  [356]  Taylor,  tliat  as  the  said  leaseholds  were  vested 
in  him  as  aforesaid,  he  the  said  Thomas  Samuel  Lemage  was  entitled  to  hold  the 
same  as  a  security  for  flie  said  sum  of  £1300,  and  interest  for  the  same;  and  also 
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represented  to  lier  that  he  would  sell  the  said  leaseholds  for  his  own  benefit,  and  was 
entitled  so  tti  do,  and  to  retain  the  money  to  be  produced  by  sale  in  payment  of  the 
said  sum  of  £i;500,  which  he  alleged  to  remain  due  tO'  him  from  the  said  John  Davies  : 
That  the  said  Thomas  Samuel  Lemage  at  the  same  time  stated  to  the  said  Elizabeth 
Taylor  that  he  would  refrain  from  selling  the  said  leaseholds  if  the  said  Plaintiff 
would  pay  to  him  interest  on  the  sum  of  £1500,  which  he  said  was  the  amount  tlien 
due  for  principal  and  interest  in  respect  of  the  said  sum  of  £1300:  That  the  said 
Thomas  Samuel  Lemage  then  had,  and  exercised,  unbounded  influence  over  the  said 
Elizabeth  Taylor,  and  represented  to  her  tliat  it  was  only  by  agreeing  to  pay  such 
interest  that  she  could  prevent  the  necessity  for  the  sale  of  the  said  leaseliolds;  and 
that  he  also  declared  and  promised  that  if  slie  would  pay  such  interest,  he  would  bind 
himself  not  to  sell  the  said  leasehold  messuages  or  tenements  and  premises:  That 
the  said  Elizabeth  Taylor,  in  order  to  prevent  the  sale  by  the  said  Thomas  Samuel 
Lemage  of  the  said  leaseholds,  paid  him  the  sum  of  £75  in  respect  of  interest  on  the 
said  alleged  debt  of  £1500  due  from  the  said  John  Davies  to  the  said  Thomas  Samuel 
Lemage,  and  co«tinued  from  time  to  time  to  pay  the  said  sum  of  £75  per  annum 
to  the  said  Thomas  Samuel  Lemage,  in  respect  of  interest,  to  prevent  him  from  pro- 
ceeding to  sell  the  said  leaseholds. 

[357]  That  the  said  Thomas  Samuel  Lemage,  from  the  date  of  the  said  indenture  of 
assignment,  entered  into  the  possession  and  into  the  receipt  of  the  rents  and  profits 
of  all  the  said  leaseholds,  and  tliat  the  rents  and  profits  thereof  received  by  him 
amo-unted  to  a  vei-y  large  sum  of  money,  and  to  much  more  than  the  sum  of  £75  per 
annum ;  but  that  he  represented  to  the  said  Elizabeth  Taylor  that  the  rents  and 
profits  so  received  by  him  from  the  month  of  November,  1818,  amounted  to  no  more 
than  the  sum  of  £75  per  annum,  and  were  just  enough  to  keep  down  the  interest  on 
the  said  sum  of  £loOQ  due  to  him  by  the  said  John  Davies,  which  the  said  Elizabeth 
Taylor  was,  as  he  alleged,  bound  to  keep  down  in  order  to  prevent  him  from  selling  the 
said  leaseholds:  That  the  said  Thomas  Samuel  Lemage,  from  time  to  time  up  to  the 
time  of  his  death,  wrote  out  or  stated  accounts  or  memorandums,  which  he  delivered 
tO'  the  said  Elizabeth  Taylor,  wherein  he  gave  her  credit  for  £75  per  annum,  as  the 
rent  received  by  him  in  respect  of  the  said  leaseliolds,  and  debited  her  with  the  said 
sum  of  £75  per  annum,  in  respect  of  such  interest  as  aforesaid.  That  the  influence 
and  power  which  the  said  Thomas  Samuel  Lemage  Iiad  over  tlie  said  Elizabeth  Taylor, 
and  her  family,  by  reason  of  his  connectioo  witli  her  said  daughter  Lj-dia  Mason, 
prevented  tbe  said  Elizabeth  Taylor  from  consulting  any  professional  adviser  as  to  the 
matters  aforesaid,  and  from  taking  any  advice  as  to  how  she  should  act.  That  the 
said  Tliomas  Samuel  Lemage  continued  in  possession  and  in  the  receipt  of  the  rents 
and  profits  of  all  the  said  leaseholds  up  to  the  time  of  his  death  :  and  that  he  made 
his  will,  and  appointed  his  wife,  Maria  Lemage,  and  the  Respondent  George  Selby, 
[358]  executrix  and  executor  of  his  said  will  :  and  that  in  the  year  1826  he  died,  and 
tliat  the  said  Respondent.  George  Selby,  and  the  said  testator's  widow,  Maria  Lemage, 
duly  proved  the  same  :  That  they  had  possessed  themselves  of  the  pei-sonal  estate  and 
effects  of  the  said  testator  Thomas  Samuel  Lemage,  more  than  sufficient  for  payment 
of  his  just  debts  and  funeral  and  testamentary  expenses.  That  after  the  death  of  the 
said  Thomas  Samuel  Lemage,  the  said  respondent,  George  Selby,  and  the  said  Maria 
Leonage,  his  widow,  as  such  his  executor  and  executrix,  entered  into  the  possession 
and  intO'  the  receipt  of  the  rents  and  profits  of  aJl  the  said  leaseholds  ;  and  that  they 
claimed  to  be  entitled  to  the  said  sum  of  £75  for  such  interest  as  aforesaid,  and 
claimed  also  to  be  entitled  to  set  off  the  lents,  sO'  received  by  them  for  interest  on 
the  said  alleged  debt,  due  bj'  the  said  John  Davies  to  tlie  said  Thomas  Samuel  Lemage. 
That  tliei  said  testator,  Thomas  Samuel  Lemage,  brought,  or  caused,  great  shame  and 
sorrow  to  the  said  Elizabeth  Taylor,  and  her  family,  by  his  connection  witli  her  said 
daughter,  Lydia  Mason,  and  by  his  conduct  towards  her;  and  that  divulging  the 
said  connection  and  conduct  of  the  said  Thomas  Samuel  Lemage  would  have  ruined 
and  disgraced  tlie  said  Elizabeth  Taylor  and  her  children,  under  the  circumstances 
in  which  they  then  were:  and  that  she  could  not  have  obtained  advice  relative  to  the 
matters  aforesaid  without  divulging  or  disclosing  the  said  connection  of  the  said 
Thomas  Samuel  Lemage  with  her  said  daughter. 

That  the  said  Plaintiff,  Elizabetli  Taylor,  continued  a  widow-  until  the  moutli  of 
May,  1829,  when  she  intermarried  with  the  Appellant,  William  [359]  Gordon;  and 
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that  previously  to  the  said  marriage,  a  memorandum  of  agreement,  bearing  date  on 
or  about  the  5th  day  of  May,  1829,  and  made  between  the  Appellant,  William  Gordon, 
of  the  first  part,  the  said  Elizabeth  Taylor,  of  the  second  part,  and  the  Ap|)ellants, 
John  Hancocii  and  George  Arundale,  of  the  third  part,  was  signed  by  the  said  parties, 
whereby  it  was  agreed,  that  all  the  estate  and  property  of  the  said  Elizabetli  Taylor 
should  be  vested  in  the  Appellants,  John  Hancock  and  George  Arundale,  upon  trust, 
to  permit  the  said  Elizabeth  Taylor  tO'  receive  the  rents  and  annual  proceeds  thereof 
for  her  separate  use,  during  her  life ;  with  power  for  her  to  dispose  of  sucli  estate  and 
property,  notwithstanding  her  intended  marriage:  and,  in  defa.ult  of  any  disposi- 
tion thereof  being  made  by  her  then,  in  trust,  to  divide  the  same  amongst  her  next 
of  kin:  That  for  some  time  after  the  said  marriage,  the  said  Elizaheth  Taylor,  then 
Elizabeth  Gordon,  continued  unwilling  to  disclose  the  matters  aforesaid  :  but  that, 
in  or  about  the  year  1831,  the  Appellants  having  made  inquiries  as  to  the  said  lease- 
holds, and  as.  to  the  manner  and  purpose  for  which  the  same  had  been  assigned  to  the 
said  Thomas  Samuel  Lemage,  the  various  matters  therein-before  mentioned  wei'e 
disclosed  to.  them.  That  the  execution  of  tlie  said  indentures  of  assignment,  O'f  tlie 
4th  and  6th  days  of  August,  1814,  by  the  said  Elizabeth  Gordon,  was  unduly  a.nd 
improperly  obtained,  by  tlie  said  Tliomas  Samuel  Lemage,  from  her  ;  and  that  a 
fraudulent  and  improper  use  was  made  by  tlie  said  Thomas  Samuel  Lemage  of  tlie 
said  assignments,  and  of  the  possession  of  the  said  leaseholds  thereby  obtained  by 
him:  and  tliat  tlie  said  [360]  Plaintiffs  were  entitled  to  havei  from  the  said  Maria 
Lemage,  and  the  Respondent.  George  Selby,  an  absolute  reconvej-ance  of  all  the  said 
leaseliolds  or  to  have  the  said  indentures  of  assignment  delivered  up  to.  be  cancelled  ; 
and  were  also  entitled  to  have  all  sums  received  by  the  said  Thomas  Samuel  Lemage, 
during  his  life,  and  by  the  said  Respondent,  George  Selby,  and  Maria  Lemage  since 
his  death,  in  respect  of  the  rents  and  ]irolits  of  the  said  leaseholds  refunded  and 
repaid  to  them. 

The  bill,  as  so  amended,  amongst  other  tilings  charged,  that  if  the  said  Elizabeth 
Gordon  ever  made  herself  liable  to  tlie  said  Thomas  Samuel  Lemage,  or  became  surety 
for  any  debt  due  from  the  said  John  Davies  to  the  said  Thomas  Samuel  Lemage,  her 
liability  as  such  surety  was  discharged  by  subsequent  dealings  and  transactions 
between  tlie  said  John  Davies  and  Thomas  Samuel  Lemage,  tO'  which  she  the  said 
Elizalieth  Gordon  was  no'  party;  and  in  particular,  that  in  or  about  November,  1814, 
the  said  Thomas  Samuel  Lemage,  without  the  knowledge  or  concurrence  of  the  said 
Elizabeth  Gordon,  caused  the  said  John  Davies  to  give  to  the  said  Thomas  Samuel 
Lemage  a  warrant  of  attorney  for  £2100,  including  the  amount  for  which  the  said 
Elizabeth  Gordon  was  alleged  to  be  surety  as  aforesaid  :  and  that  the  said  Tliomas 
Samuel  Lemage  then  cancelled  a  previous  warrant  of  attorney,  executed  by  the  said 
John  Davies  to  him  for  a  smaller  sum  of  money,  in  respect  of  part  of  which  the  said 
Elizabeth  Gordon  is  alleged  to  have  been  surety  to  tlie  said  Thomas  Samuel  Lemage. 

The  bill  further  charged  that  no  sum  was  then  due  from  Elizabeth  Gordon  to 
Maria  Lemage  and  [361]  George  Selby,  or  either  of  them,  in  respect  of  any  debt  due 
from  John  Davies  to  Thomas  Samuel  Lemage,  or  in  respect  of  any  other  matter  ;  but 
that,  on  the  contrary,  a  large  sum  of  money,  to  the  amount  of  £400  or  thereabouts, 
was  due  from  Maria  Lemage  to  Elizabeth  Gordon,  on  the  security  of  her  promissoiy 
notes,  or  to  the  Appellants,  John  Hancock  and  George  Arundale  as  such  trustees 
as  aforesaid,  in  respect  of  monies  paid  by  the  said  Elizabeth  Gordon,  to  or  for 
the  use  of  the  said  Maria  Lemage  since  tiie  death  of  the  said  Thomas  Samuel  Lemage  : 
and  that,  in  fact,  no  debt  was  then  due  from  the  said  John  Davies  to, the  said  Thomas 
Samuel  Lemage,  or  to  the  said  Maria  Lemage  and  George  Selby,  his  executors  :  and 
tliat,  although  the  said  .John  Davies  was  at  the  time  of  the  said  commission  of  bank- 
ruptcy being  issued  against  him  indebted  to  tlie  said  Thomas  Samuel  Lemage,  in  a 
sum  of  £1500  or  thereabouts,  yet  that  such  debt  was  not  justly  due  and  payable  to  the 
said  Thomas  Samuel  Lemage,  for  tliat,  by  the  terms  on  which  such  debt  was  con- 
tracted, a  rate  of  interest  exceeding  £5  per  cent,  per  annum  was  contracted  to  be 
paid  for  the  same ;  and  that,  in  fact,  the  said  John  Davies  did  pay  to  the  said  Thomas 
Samuel  Lemage  interest  on  such  debt,  at  the  rate  of  from  £8  to  £15  per  cent,  per 
annum  ;  and  that  no  debt  was  contracted  by  the  said  John  Davies  to  the  said  Thomas 
Samuel  Lemage  at  any  time  subsequently  to  the  said  commission  of  bankrupt;  and 
that  the  said  Maria  Lemage,  since  the  death  of  her  said  husband,  had  borrowed  from 
tlie  said  Elizabeth  Gordon  the  sums  of  £200  and  £150  ;  which  were  still  dre  to  the 
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said  Elizabeth  Gordon,  or  her  said  trustees,  witli  a  large  arrear  of  interest  [362] 
thereon  ;  and  tliat  the  said  Maria  Lemage,  well  knowing  that  no  sum  was  due  to  her 
in  any  manner  from  the  said  Elizabeth  Gordon  in  respect  of  the  said  pretended 
guarantee  for  the  debt  of  the  said  John  Davies,  or  otherwise,  gave  to  tlie  said  Plaintiff 
iier  promissory  notes,  or  other  securities,  for  tlie  said  sums  of  £200  and  £150  ;  and 
that  the  Respondent,  George  Selby,  was  an  attorney  or  solicitor,  and  was  the  con- 
fidential legal  adviser  of  the  said  Thomas  Samuel  Lemage ;  and  tliat  he  the  said 
Thomas  Samuel  Lemage  employed  another  professional  person  (that  is  to  say),  the 
said  Mr.  Shorter,  and  did  not  employ  him  the  said  George  Selby  to  prepare  the  said 
indentures  of  the  -ith  and  6tli  days  of  August,  1814,  or  to  do  any  other  act  in  respect 
of  the  said  leaseholds  although  he  the  said  George  Selby  was  consulted  and  employed 
by  the  said  testator,  Thomas  Samuel  Lemage,  relative  to  his  the  said  testator's  own 
affairs. 

The  bill  prayed,  that  it  might  be  declared  that  tlie  said  indentures  of  the  4tli  day 
of  August,  1814,  and  the  6th  day  of  August,  1814,  were  unduly  and  improperly 
obtained  from  the  said  Mrs.  Elizabeth  Gordon,  and  that  the  same  might  be  decreed 
to  be  delivered  up  to  the  said  Appellants  and  Mrs.  Elizabeth  Gordon,  to  be  cancelled  : 
or  that  the  said  Mrs.  Maria  Lemage  and  George  Selb}-,  and  all  otJier  necessary  and 
proper  parties,  might  be  decreed  to  join  in  re-assigning  the  said  premises  to  the 
Appellants,  John  Hancock  and  George  Arundale,  as  such  trustees  under  the  said 
memorandum  of  agreement  of  the  5th  day  of  May.  1829,  as  therein  before  mentioned, 
free  from  all  incumbrances  created  by  the  said  Mr.  Thomas  Samuel  Lemage,  or  any 
other  person  or  persons  claiming  [363]  under  him  ;  and  that  it  might  be  declared, 
that  if  the  said  Mrs.  Elizabeth  Gordon  ever  became  or  made  herself  liable  as  surety 
for  any  debt  due  from  the  said  John  Davies  to  the  said  Mr.  Thomas  Samuel 
Lemage,  that  such  liability  was  discharged  by  tlie  subsequent  dealings  and  transac- 
tions between  the  said-  Mr.  John  Davies  and  the  said  Mr.  Thomas  Samuel  Lemage,  to 
which  the  said  Mrs.  Elizabetli  Gordon  was  no  pai-ty,  and  particularly  by  tlie  said 
warrant  of  attorney  of  the  19th  day  of  November,  1814  :  and  that  the  said  Mrs.  Maria 
Lemage  and  George  Selby  might  be  decreed  to  deliver  up  to  the  Appellants,  and  the 
said  Mrs.  Elizabeth  Gordon,  all  the  leases  and  other  title-deeds,  instruments,  muni- 
ments, and  writings  in  their  possession,  custody  or  power,  relating  to  the  said  lease- 
holds or  any  part  tJiereof  ;  and  that  an  account  might  be  taken  by  the  Court  of  all  the 
rents  and  jirofits  of  the  said  leasehold  property  received  by  tlie  said  Mr.  Thomas 
Samuel  Lemage  in  his  life-time,  and  by  the  said  Mrs.  Maria  Lemage  and  Mr.  George 
Selby,  since  his  death,  or  which,  without  the  wilful  neglect  or  default  of  tlie  said  Mr. 
Thomas  Samuel  Lemage,  Mrs.  Maria  Lemage,  and  Mr.  George  Selby,  might  have  been 
received :  and  that  the  said  Mrs.  Maria  Lemage  and  Mr.  George  Selby  might  be 
decreed  to  pay  to  the  Appellants,  Mr.  John  Hancock  and  Mr.  George  Arundale,  as 
such  trustees,  tlie  amount  of  the  rents  so  received  ;  and  that  the  said  Mrs.  Maria 
Lemage  and  Mr.  George  Selby  might  admit  assets  of  the  said  Mr.  Thomas  Samuel 
Lemage,  sufficient  to  pay  the  amount  of  such  rents,  or  that  an  account  might  be  taken 
in  the  usual  manner  of  the  personal  estate  and  effects  of  the  said  testator,  Mr.  Thomas 
[364]  Samuel  Lemage,  possessed  or  received  by  the  said  Mrs.  Maria  Lemage  and  Mr. 
George  Selby,  or  which,  without  their  wilful  neglect,  might  have  been  received,  and 
that  the  same  might  be  applied  in  a  due  course  of  administration,  and  in  payment 
of  what  should  be  found  due  to  the  said  Appellants:  and  if  Mrs.  Elizabeth  Gordon 
was  justly  bound  to  make  good  any  sum  of  money  to  the  said  Mrs.  Maria  Lemage 
and  Mr.  George  Selby,  in  respect  of  any  debt  due  from  the  said  Mr.  John  Davies  to 
the  said  Mr.  Thomas  Samuel  Lemage,  then  that  an  account  might  be  taken  of  what 
was  due  from  the  said  Mrs.  Elizabeth  Gordon,  giving  credit  for  all  sums 
received  by  the  said  Mr.  Thomas  Samuel  Lemage,  or  by  the  said  Mrs. 
Maria  Lemage  and  Mr.  George  Selby,  since  his  death,  in  respect  of  the 
said  rents  ;  and  also  givinsr  credit  for  all  sums  due  to  the  said  Mrs.  Elizabeth  Gordon 
from  the  said  Mrs.  Maria  Lemage;  and  that,  upon  iiayment  of  what,  if  any  thing, 
should  be  found  due,  after  giving  such  credits,  the  said  Mrs.  Maria  Lemage  and  Mr. 
George  Selby  might  be  decreed  to  reconvey  the  said  leasehold  property  to  the  Ap- 
pellants, Mr.  John  Hanr_ck  and  Mr.  George  Arundale.  as  such  trustees  :  and  that  the 
said  Mrs.  Maria  Lemage  and  Mr.  George  Selby  might  be  restrained,  by  the  injunction 
of  the  Court  from  receiving  tlie  rents  of  the  said  leasehold  property  ;  and  that  some 
proper  person  might  be  appointed  to  receive  them,  and  for  general  relief. 
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The  Defendant,  Mrs.  Maria  Leniage,  appeared,  and  answered  the  original  bill, 
and  the  tirst  amendment  thereof;  but  died  before  it  was  amended  the  sec-ond  time. 

The  Respondent.  George  Selby,  also'  appeared  [365]  to,  and  answered  the  original 
bill,  and  the  first  amendment  thereof. 

The  answers  of  the  several  Defendants  stated  a  case  in  substance,  as  follows: 
That  in  the  month  of  July,  1814,  Mrs.  Elizabeth  Taylor,  then  a  widow,  living  in  or 
near  Saint  Martin's  Lane,  and  who,  having  afterwards  become  Mrs.  Gordon,  was 
one  of  the  Plaintifis  in  the  original  bill  filed  in  the  said  suit,  was  possessed  of  certain 
leasehold  premises,  consisting  of  a  ttatting-mill,  some  houses,  stables,  and  other  pre- 
mises, situate  in  Great  and  Little  Wild  Street,  Lincoln's  Inn  Fields,  and  of  a  house  and 
premises,  situate  in  Pleasant  Row,  Camden  Town,  under  separate  leases,  for  terms 
which  were  still  unexpired  :  tliat  one  of  Mrs.  Taylor's  daughters  was  married  to  Mr. 
John  Davies,  a  carpenter,  living  in  Saint  Martin's  Lane,  to  whom  Mr.  Thomas  Samuel 
Lemage,  at  the  time  above  mentioned,  lent  £1600  ui)on  his  (Davies's)  warrant  of 
attorney:  that  in  the  same  month  of  July,  181-i,  Mr.  Davies  was  indebted  t«  Mr. 
Jones,  a  timl^er-merchant,  to  the  amount  of  about  £:5000,  the  immediate  payment  of 
which  debt  was  required  by  the  said  Mr.  Jones  ;  and  Davies,  being  unable  to  meet  this 
demand,  requested  time  for  payment,  which  Mr.  Jones  consented  tO'  allow  him  as  to 
£2000,  part  of  his  debt,  on  condition  that  Davies  paid  him  £1000  down,  and 
accepted  bills  of  exchange,  payable  at  distant  dates,  for  the  balance:  that  Davies, 
being  unable  to  raise  such  sum  of  £1000  from  his  own  resources,  applied  to  his 
mother-in-law,  then  Mrs.  Taylor,  to  assist  him :  that  Mrs.  Taylor,  who  was  desirous  of 
assisting  Davies.  but  who  was  also  unable  to  advance  the  requisite  sum,  applied  to 
Mr.  Thomas  Samuel  Lemage,  with  whom  slie  had  for  [366]  several  years  been  on 
intimate  terms,  and  i-equested  him  to  advance  the  sum  which  Davies  required  :  that 
Mr.  Lemage  declined  to  do  this  ;  and  his  own  debt  from  Davies  being  considerable, 
and  having  no  other  security  for  it  than  the  warrant  of  attorney  which  he  then  held, 
(and  which,  from  the  representation  Davies  made  of  his  circumstances,  was  a  very 
insufficient  one.)  stated  his  determination  to  be,  that  he  would  not  advance  any  sum 
whatever  unless  a  satisfactory  security  should  be  given  to  him,  as  well 
for  the  £1600  then  due  to  him  as  for  any  other  sum  which  he  should 
lend  to  Davies  at  Mrs.  Taylor's  request :  that  Mrs.  Taylor,  being  very  anxious  to 
extricate  Davies  from  the  difficulties  which  then  teset  him,  and  Davies's  want 
of  money  extremely  urgent,  theT,',  after  having  deliberated  upon  Mr.  Lemage's  state- 
ment, made  a  proposal  to  him,  that  if  he  would  lend  Davies  the  further  sum  of  £1000, 
which  would  make  his  whole  debt  £2600,  Davies  would  sell  and  assign  to  him,  for  the 
sum  of  £500,  the  equity  of  redemption,  to  which  Davies  was  then  entitled,  in  certain 
leasehold  premises  in  Castle  Street,  and  Hunt's  Court,  Leicester  Square,  and  which 
were  then  charged  with  a  mortgage  to  a  Mr.  Tripp,  for  £800  and  interest;  and  that 
Mrs.  Taylor  would  assign  to  Mr.  Lemage  her  leasehold  property  in  Great  and  Little 
Wild  Street.,  Lincoln's  Inn  Fields,  and  in  Pleasant  Row,  Camden  Town, 
for  securing  to  him  ,the  repayment  of  £2100,  which  would  be  the  full  amount 
then  due  to  him,  after  deducting  the  price  of  the  equity  of  redemption, 
with  interest  on  such  sum  of  £2100,  at  the  rate  of  £5  per  cent,  per 
annum :  that  Mr.  Thomas  .Samuel  Lemage  was  induced,  from  his  desire  to  oblige 
Mrs.  Taylor,  to  consent  to  this  [367]  proposition  ;  and  accordingly,  in  the  month  of 
July,  181L  he  advanced  such  sum  of  £1000  to  Mr.  Davies,  at  Mi-s.  Taylor's  request; 
and  Davies,  in  consideration  of  £500,  part  thereof,  thereupon  assigned  to  Mr.  Lemage 
the  equity  of  redemption  in  the  said  premises  in  Castle  Street,  and  Hunt's  Court, 
Leicester  Square;  and  Mrs.  Taylor,  by  an  indenture  of  assignment,  dated  the  Ith  of 
August,  1811,  assigned  to  Mr.  Lemage  her  leasehold  house  and  premises  in  Pleasant 
Row,  Camden  Town;  and  by  anotlier  indenture,  dated  the  6th  of  August,  1811,  she 
assigned  to  Mr.  Lemage  her  Hatting-mill,  houses,  and  otiier  premises  in  Great  and 
Little  Wild  Street,  Lincoln's  Inn  Fields,  for  the  residue  of  the  several  terms  therein, 
and  subject  to  tlie  rent  and  covenants  under  which  the  said  leasehold  premises  were 
held  by  her:  that  for  some  reason,  which  it  was  not  possible,  from  the  distance  of 
time,  and  by  reason  of  all  the  parties  to  the  transaction  being  dead,  to  explain,  both 
the  lastnmentioned  assignments  were  upon  the  face  of  them  absolute  assignments, 
and  did  not  purport  to  be  securities  for  money,  and  redeemable  on  payment  of  the 
£2100  and  interest,  as  the  s.ame  were  intended  to  be,  and  as  thev  were  always  known 

367 


XI  BLIGH  N.S.  '  GORDON  V.  SELBY  [1837] 

and  considered  by  the  parties  to  be:  that  in  order,  however,  to  prevent  the  absolute 
effect  of  the  assignments,  and  to  evidence  the  true  intent  of  tliem,  Mr.  Lemage  executed 
a  bond  to  Mrs.  Taylor,  dated  the  11th  of  October,  1814,  a  draft  of  which  bond  (the 
original  not  being  forthcoming)  was  produced,  on  the  hearing  of  the  said  suit  before 
the  Master  of  the  Rolls  ;  whereby,  after  noticing  that  the  said  Mr.  Davies  owed  Mr. 
Lemage  £2100,  and  that  the  said  Mrs.  Taylor  liad  assigned  tO'  him  all  her  said  [368] 
leasehold  property  in  Great  and  Little  Wild  Street,  and  in  Pleasant  Row,  Camden 
Towai,  as  a  collateral  security  for  payment  thereof,  the  said  Mr.  Lemage  bound  himself 
in  the  penal  sum  of  £2000  not  to  sell  or  in  any  manner  charge  the  said  leasehold 
property  during  Mrs.  Taylor's  life,  provided  he  was  regularly  paid  the  interest 
agreed  on  the  said  sum  of  £2100  ;  and  also,  that  he  would  re-assign  to  her  all  her  said 
leasehold  property,  free  from  all  incumbrances,  in  case  she  or  the  said  John  Davies 
should  repay  to  Mr.  Lemage  the  £2100,  with  interest,  as  tlierein  metioned :  that  at 
the  same  time,  and  as  an  additional  or  collateral  security  for  the  said  sum  of  £2100, 
and  interest,  the  said  Jolm  Davies  executed  his  warrant  of  attorney  to  the  said  Mr. 
Lemage,  dated  the  19th  of  October,  1811,  defeasible,  on  payment  by  the  said  John 
Davies  to-  the  said  Thomas  Samuel  Lemage,  of  the  said  sum  of  £2100,  with  interest 
thereon  from  the  29th  day  of  September  then  last  past ;  and  thereupon  the  former 
warrant  of  attorney,  dated  the  4th  of  July,  1814,  was  cancelled  or  destroyed  :  that  in 
tlie  month  of  November,  1816,  a  commission  of  bankruptcy  was  issued  against  John 
Davies;  and  Mrs.  Taylor  as  well  as  Mr.  Lemage  were  desirous  that  the  amount  of  the 
debt  due  from  Davies  should  be  proved  under  the  commission,  for  the  purpose  of 
reducing  the  amount  of  the  debt  secured  by  the  assignments  before  stated,  and  which 
would  be  obviously  for  the  benefit  of  Mrs.  Taylor  :  that  some  doubts  were  entertained 
by  Mr.  Lemage  as  to  whether  he  could  do  so  without  prejudicing  or  giving  up  his 
security  on  the  said  leasehold  property  assigned  to  him  by  Mrs.  Taylor  :  and  under 
these  circumstances,  he  caused  a  case,  in  which  the  several  circumstances  above  stated, 
[369]  respecting  the  said  debt  and  the  securities  were  detailed,  to  be  laid  before  the 
late  Mr.  Cooke,  an  eminent  bankruptcy  lawyer,  for  his  opinion  thereon  ;  and  Mr. 
Cooke's  opinion  being,  that  Mr.  Lemage  was  entitled  to  prove  his  debt,  without  pre- 
judice to'  the  securities  executed  by  Mrs.  Taylor,  Mr.  Lemage,  on  the  25th  of  January, 
1817,  proved,  under  the  said  commission  of  bankruptcy,  a  debt  of  £2140  I9s.  for 
principal  and  interest,  due  upon  his  aforesaid  debt  of  £2100,  up  to  the  date  of  tlie 
said  commission  ;  and  in  such  proof  stated  that  he  had  no  security  for  the  same, 
except  the  last-mentioned  warrant  of  attorney,  and  except  the  aforesaid  assignments 
of  the  4th  and  6th  of  August,  1814:  that  the  said  Mr.  Lemage  afterwards  received 
dividends,  on  such  proof,  to  the  amount  of  £700,  or  thereabouts,  which  he  applied 
in  relief  and  diminution  of  the  debt  which  had  been  secured  to  him  by  Mrs.  Taylor, 
and  for  her  benefit  ;  for  after  he  had  received  such  dividends,  he  came  to  an  account 
with  Mrs.  Taylor  of  what  remained  due  to  him  on  the  security  of  her  said  leasehold 
property,  so  assigned  to  him  by  tlie  said  indentures  of  the  4th  and  6th  of  August, 
1814,  respectively  :  and  the  balance  so  due  to  him  was  thereupon, computed,  and  finally 
settled  between  tliem,  to  amount  to  the  sum  of  £1500:  that  the  accounts  being  so 
settled,  Mr.  T.  S.  Lemage  thereupon  executeid  another  bond  to  the  said  Mrs.  Taylor, 
in  substitution  of  the  former  bond,  and  for  the  purpose  of  enabling  her  to  redeem 
her  said  leasehold  property  on  payment  of  tlie  sum  of  £1500:  to  which  sum  the 
amount  of  her  security  was  reduced,  with  interest  thereon  at  the  rate  of  £5  per  cent, 
per  annum  :  that  in  pursuance  of  the  arrangement  which  had  been  entered  into,  and  in 
[370]  accordance  with  the  real  intent  and  meaning  of  the  said  securities,  notwith- 
standing the  absolute  form  of  the  said  assignment,  Mrs.  Taylor  was  permitted  by  Mr. 
Lemage  to  remain  in  the  possession  or  in  the  receipt  of  the  rents  of  the  said  leasehold 
property  which  had  been  so  assigned  to  him  ;  and  she  collected  and  received  such 
rents  herself,  or  by  some  person  as  her  agent ;  and  from  the  time  of  such  last  mentioned 
settlement  of  accounts,  she  paid  to  Mr.  Lemage  £75  a  year,  for  interest  on  the  said 
debt  of  £1500,  at  the  rate  of  £5  per  cent,  per  annum,  down  to  the  time  of  his  death  ; 
and  after  his  death  slie  continued  the  payment  of  such  annual  interest  to  Mrs.  Maria 
Lemage,  his  widow  and  executrix,  to  the  29th  of  September.  18-31  :  that  in  the  month 
of  June,  1824,  the  said  Mrs.  Taylor,  .and  the  said  Mr.  Lemage,  joined  in  granting  a 
lease  of  the  mill,  houses,  and  premises,  comprised  in  the  said  indenture  of  assignment 
of  the  6th  of  August,  1814,  to  one  Thomas  Cholerton,  for  a  term  of  twentv-one  years, 
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at  a  rent  of  £100  a  year  ;  in  which  lease  it  is  stated,  that  the  said  in-eiuises  were  tlieu 
in  mortgage  to>  the  said  T.  Samuel  Lemage,  to  secure  the  said  sum  of  =£1500  and 
interest,  at  the  rate  of  £5  per  cent,  per  annum  ;  and  such  rent  is  made  payable  to  the 
said  Mr.  T.  S.  Lemage,  his  executors,  administrators,  and  assigns,  so  long  as  such 
mortgage  should  remain  unsatisfied  ;  and,  after  the  payment  and  satisfaction  tliereof, 
then  to  the  said  E.  Taylor,  her  executors,  administrators,  and  assigns  :  that  in  tlie 
month  of  September,  1828,  and  after  the  death  of  tlie  said  Mr.  T.  S.  Lemage,  the  said 
Mrs.  Maria  Lemage,  as  his  widow  and  legatee,  and  tlie  said  Elizabeth  Taylor,  joined  in 
demising  the  messuage  and  premises  in  Great  Wild  Street,  comprised  in  [371]  the 
said  assignment  of  the  4th  of  August,  ISli,  to  one  James  Forsyth,  for  a  term  of 
twenty-one  years,  from  the  2.'5d  of  May,  1827,  at  the  rent  of  £35  a  year,  to  the  said 
Maria  Lemage,  lier  executors,  administrators,  and  assigns  ;  and  the  said  Mrs.  Taylor 
not  only  never  complained  of  or  objected  to  the  several  arrangements  and  dealings 
with  the  said  leaseiiold  property  before  mentioned,  but  she  continued  on  the  most 
friendly  footing  with  the  said  Mr.  Lemage  until  his  death,  and  visited  and  attended 
him  in  his  last  illness,  and  continued  on  tlie  same  friendly  and  intimate  terms  with  his 
widow,  the  late  Mrs.  M.  Lemage,  until  the  said  Mrs.  Taylor  married  the  Appellant, 
William  Gordon  :  that  on  the  2"3d  of  Februaiy,  1825,  Mr.  T.  S.  Lemiage  made  hi  will, 
whereof  he  appointed  Mrs.  Maria  Lemage,  then  his  wife,  and  the  Respondent  George 
Selby,  his  executrix  and  executor,  and  died  in  December,  1826,  without  having 
revoked  or  altered  his  will,  wliich  was  proved  by  Mrs.  M.  Lemage,  and  the  Respondent 
George  Selby  ;  who,  having  thereby  become  his  legal  personal  representatives,  became 
also  entitled  tO'  the  said  leaseiiold  property  mentioned  in  the  said  deeds  of  assign- 
ment;  and,  under  the  bequests  contained  in  such  will,  the  said  Maria  Lemage  became 
entitled  to  the  said  debt  of  £1500,  and  tlie  interest  thereon,  and  to  the  benefit  of  the 
assignments  by  which  the  same  were  in  manner  aforesaid  secured  :  and  that  in  the 
month  of  May,  1829,  the  said  Mrs.  E.  Taylor,  being  then  eighty-one  years  of  age, 
married  the  Appellant  William  Gordon. 

To  this  answer  a  replication  having  been  filed,  a,nd  the  suit  being  at  issue,  on 
the  17th  of  February,  1833,  the  Plaintiff,  Elizabetli  Gordon,  died,  where-[372]-upon 
in  the  month  of  April,  1833,  the  Appellants  filed  their  bill  of  revivor  in  the  Court 
of  Chancery  aga.inst  Mrs.  Maria.  Lemage  and  tlie  Respondent  George  Selby,  stating 
the  death  of  Mrs.  Eliza.betli  Gordon,  and  her  will,  whereby  slie  devised  and  be(|ueatlied 
her  said  leasehold  property  to  the  Appellant,  Mr.  William  Gordon,  and  appointed 
him  her  sole  executor  :  and  that  he  had  duly  proved  lier  will,  and  had  thereby  lieconie 
lier  legal  personal  representative  ;  and  praying  that  the  said  suit  and  proceedings 
might  stand  revived  against  the  said  Mrs.  Maria  Lemage,  and  the  Respondent 
George  Selby,  and  that  the  Appellant  might  liave  the  same  relief  aga.inst  them  that 
they  might  have  had  in  case  the  said  Mrs.  Elizabeth  Gordon  had  not  died. 

Mrs.  Maria.  Lemage,  and  the  Respondent  Mr.  George  Selby,  accordingly  appeared 
to  the  bill  of  revivor,  and  the  said  suit  and  proceedings  were  accordingly  revived  ; 
but  in  the  month  ol  January,  1834,  Mrs.  Lemage  died,  ha.ving  made  her  will,  dated 
in  February,  1831,  whereby  she  appointed  the  Respondents,  Mr.  Thomas  Hart  and 
Mr.  Samuel  Lemage,  executors  :  and  the  suit  ha.ving  thereby  again  become  abated, 
the  Appellants,  in  the  month  of  April,  1834,  filed  their  bill  of  revivor  and  supplement 
against  the  Respondents,  Mr.  Tliomas  Hart  and  Mr.  Samuel  Lemage,  stating  the 
death  of  Mrs.  Maria  Lemage,  her  will,  a.nd  the  probate  tliereof  by  the  last-named 
Respondents,  and  praying  that  the  suit  and  proceedings  might  stand  revived  against 
the  Respondents,  Mr.  Thomas  Hart  and  Mr.  Samuel  Lemagei,  and  that  the  Appel- 
lants might  have  the  same  relief  against  the  Respondents  last-named  as  the}''  might 
liave  had  if  tlie  said  Mrs.  Maria  Lemage  had  not  died  ;  and  [373]  that  the  Respon- 
dents, Mr.  Thomas  Hart  and  Mr.  Samuel  Lemage,  might  admit  assets  of  Mrs.  Maria 
Lemage,  sufficient  to  answer  the  AppeUants'  demand  in  that  suit,  or  that  in  default 
thereof,  the  usual  accounts  might  be  ta.ken,  under  the  direction  ol  the  Court,  of  the 
personal  estate  and  effects  of  the  said  Mrs.  Maria  Lemagei,  possessed  or  received 
b}'  the  Respondents,  Mr.  Thomas  Hart  and  Mr.  Samuel  Lemage. 

To'  this  biU  of  revivor  and  supplement  the  Respondents,  Mr.  Thomas  Hart  and 
Mr.  Samuel  Lemage,  appeared,  and  in  February,  1834,  put  in  their  answers  thereto, 
thereby  admitting  the  dea.th  of  Maria  Lemage,  and  her  will ;  and  that  they  had 
proved  the  same  in  the  proper  Ecclesiastical  Court,  and  had  thereby  become,  and 
were,  lier  legal  personal  representatives. 
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The  bill  having  afterwards,  by  an  order  dated  the  6th  of  June,  1834,  been  further 
amended  by  tlie  Appellants,  tlie  Respondent,  George  Selby,  put  in  his  answer  thei-eto-; 
and  the  cause  being  at  issue,  witnesses  were  examined  on  each  side,  and  the  cause 
came  on  for  hearing  on  the  -"id,  7th,  and  8th  days  of  July,  1835,  before  the  Master 
of  tlie  Rolls. 

Upon  the  hearing  of  the  cause  the  Appellants  put  in  a.«  evidence,  amongst  other 
things,  a  draft  of  the  case  before  mentioned  to  have  been  submitted  to  Mr.  Cooke, 
with  a  copy  of  his  opinion  thereon,  and  tlie  proceedings  under  the  commission 
against  John  Davies,  with  the  proof  of  debt  made  by  Thomas  Samuel  Lemage.  and 
read,  among  others,  the  deposition  of  John  Davies,  who  stated  tliat  Mrs.  Gordon,  at 
his  request,  agreed  tO'  become  surety  to  Mr.  Lemage  for  £500,  but  no  more. 

[374]  The  Respondents  put  in  and  relied  on  the  documents  referred  to  in  their 
respective  answers,  including  the  settled  account  by  which  the  debt  was  reduced  tO' 
£1500;  and  read  the  depositions  of  the  witnesses  examined  by  them,  except  the 
deposition  of  Lydia  Hart, — whose  evidence  being  objected  to,  upon  the  ground  that 
she  had  an  interest  in  the  subject  of  the  suit,  was  not  received. 

Among  otlier  matters  given  in  evidence  on  the  part  of  the  Appellants,  the  copy 
or  draft  of  the  case  and  opinion,  and  of  the  bond  of  the  11th  of  October,  1814,  were 
proved  to  be  in  the  handwriting  of  Mr.  Shoi-ter,  who,  at  the  times  to  which  those 
documents  relate,  was  the  solicitor  of  Mrs.  Gordon  and  of  Mr.  Lemage;  and  Earle, 
tlie  witness  by  whom  this  fact  was  proved,  stated  that  he  liad  heard,  in  a  conversation 
which  took  place  between  Mr.  Thomas  Samuel  Lemage  and  Elizabeth  Gordon,  that 
the  said  draft  bond  was  dra\\Ti  for  the  purpose  of  a  bond  being  given  by  Tliomas 
Samuel  Lemage  to  Elizabeth  Gordon,  in  order  that  she  might  have  tlie  property  in 
Wild  Street,  and  which  she  had  assigned  to  Thomas  Samuel  Lemage  as  a  security  for 
the  money  advanced  by  him  to  .John  Davies.  re-assigned  to  her;  when  the  money 
advanced  by  him  slioujd  be  repaid  :  upon  the  Respondents  putting  in  such  draft 
bond,  which  was  referred  to  in  the  deposition  of  the  last-mentioned  witness,  the 
same  was  objected  to  on  the  part  of  the  Appellants :  it  was  argued  on  tlie  part  of  the 
Appellants,  that  tlie  bond  could  not  be  looked  at  or  received  in  evidence  at  all,  it 
not  Iseing  an  original  document,  and  no  ground  having  been  properlj'  laid  for  its 
reception  as  secondary  evidence  ;  but  it  was  not  tendered  by  tlie  Respon-[375]'-dents 
as  evidence  of  the  contents  of  the  bond,  but  as  the  paper  respecting  which  Elizabeth 
Gordon,  then  Elizabeth  Taylor,  had  made  and  heard  the  statements  deposed  to  by 
the  last-mentioned  witness,  and  as  one  circumstance  among  others,  proving  and 
corroborating  the  fact  that  she  had  admitted  tlie  purport,  and  effect  of  the  said 
assignments  tO'  be  such  as  they  were  stated  to  have  been,  and  on  that  ground  only 
the  draft  bond  was  permitted  to  be  received  in  evidence. 

Upon  the  production  of  the  assignments,  it  appeared  that  the  indenture  of  the 
4th  of  August,  1814,  was  made  between  the  Plaintiff,  Elizabetli  Gordon  (then  Elizalseth 
Taylor,  widow),  of  the  one  part,  and  Thomas  Samuel  Lemage  (tlierein  described  as 
of  Upper  Smith  Street,  Northampton  Square,  in  the  parish  of  Saint  James,  Clerken- 
well,  in  the  county  of  Middlesex),  of  the  other  part;  and  that  the  messuage  or 
tenement  and  premises  at  Camden  Town  were  tJiereby  in  consideration  of  the  sum 
of  10s.  therein  expressed  to  have  been  paid  by  Thomas  Samuel  Lemage  to  Elizabeth 
Gordon,  absolutely  assigned  by  Elizabeth  Gordon  to  Thomas  Samuel  Lemage.  The 
indenture  was  stamped  with  a  stamp  denoting  the  paymeait  of  the  proper  amount 
of  dut}'  which  an  assignment  of  tliat  nature  would  require,  but  not  properly 
stamped  as  an  assignment  by  way  of  mortgage  or  security.  It  was  executed  in  the 
presence  of  and  attested  by  Stephen  Shorter  alone.  No  receipt  or  acknowledgment 
for  any  money  or  other  consideration  appeared  thereon.  Immediately  after  the 
signatures  of  Mrs.  Taylor  and  Mr.  Shorter,  a  strong  line  was  drawn  in  ink,  and  a 
deed  written  tliereunder,  dated  the  2d  day  of  December,  1816,  made  [376]  between 
the  said  Thomas  Samuel  Lemage  of  the  one  part,  and  Lydia  Mason  (therein  also 
described  as  of  Upper  Smith  Street,  Northampton  Square  aforesaid),  of  the  other 
part;  whereby  it  appeared  that  Thomas  Samuel  Lemage,  in  consideration  of  £15, 
therein  expressed  to  have  been  paid  to  him  by  Lydia  Mason,  absolutely  conveyed  the 
premises  assigned  by  the  indenture  of  the  4th  day  of  August,  1814,  to  Lydia  Mason, 
her  executors,  administrators,  and  assigns.  This  instrument  also  was  stamped 
with  a    10s.  stamp,  and   appeared  alsO'  to  have  been   executed  by  Thomas  Samuel 
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Lemage  in  the  presence  of,  and  attested  by,  Steplien  Shorter  only.  A  receipt  for 
the  iilo  consideration-money  was  also  written,  signed,  and  attested,  and  the  whole 
of  this  deed  of  2d  December,  1816,  was  then  cancelled  bj-  line«  drawn  through  each 
word ;  and  tlie  following  words,  viz.  "  cancelled  with  consent  of  both  parties,  Dece^mr 
ber  17.  1817,"  were  written  thereunder  in  the  handwriting  of  Thomas  Samuel  Lemage; 
but  tJiese  words  are  not  signed  or  witnessed  by  any  person. 

Upon  the  production  of  the  other  indenture  of  the  6tli  day  of  Augusit,  1814,  it 
appeared  that  the  mess-uages  or  tenements  and  premises  in  Great  and  Little  Wild 
Streets,  Lincoln's  Inn  Fields,  were  in  like  manner  absolutely  conveyed  by  Elizabeth 
Gordon  to  Thomas  Samuel  Lemage,  for  an  expressed  nominal  consideration  of  10s. 
only.  The  stamp  upon  it  was  merely  tlie  proper  stamp  where  there  was  a  nominal 
consideration.  It  had  no  ad  val-oreni  stamp,  or  such  as  is  proper  for  a  conveyance, 
in  consideration  of  the  payment  of  any  large  sum  of  money,  or  for  tlie  purpose  of 
a  mortgage  or  security.  It  appeared  to  be  executed  by  both  [377]  parties  in  the 
presence  of,  and  attested  by,  Stephen  Shoiter ;  and  nO'  receipt  for  any  valuable  or 
other  consideration  was  written  or  indorsed  tliereon. 

Upon  this  indenture  also'  was  indorsed  anothei-  deed  of  assignment,  dated  the 
2d  day  of  Decembei-,  1816,  whereby  Thomas  Samuel  Lemage  absolutely  conveyed 
and  assured  the  last-mentioned  premises  tO'  Lydia  Mason  for  a  nominal  consideration 
only.  This  instrument  also'  appeared  to  have  been  stamped,  and  executed  by  Thomas 
Samuel  Lemage  in  the  presence  of  Stephen  Shorter  ;  but  the  stamp  and  the  seal  had 
been  torn  off,  the  deed  had  been  cancelled,  by  drawing  lines  tlirough  each  word,  and 
an  endeavour  had  been  made  tO'  erasei  the  attestation  and  the  signatures  of  Thomas 
Samuel  Lemage  and  Stephen  Shorter ;  but  these  signatures,  and  tlie  words  "  cancelled 
by  consent  of  both  parties,  December  17.  1817,"  written  by  Thomas  Samuel  Lemage, 
but  unsigned  and  unattested,  were  partially  visible. 

The  depositions  read  upon  the  hearing  were  as  follows: 

John  Davies,  one  of  the  Appellants'  witnesses,  proved  that  the  draft  case  which 
had  been  produced  and  dejiu-suted  in  Court,  by  the  Respondent  George  Selby,  was 
in  tlie  handwriting  of  Stephen  Shorter:  that  Stephen  Shorter  was  the  attorney  of 
Thomas  Samuel  Lemage  at  the  time  when  the  same  was  prepared :  that  to  his 
(witness's)  knowledge  or  belief,  Elizabeth  Gordon  had  not  at  any  time  become  a 
surety  or  made  herself  liable  to  Thomas  Samuel  Lemage,  in  respect  of  any  debt  due 
from  himself  to  Thomas  Samuel  Lemage,  to  any  extent  beyond  the  sum  of  £500  : 
that  that  was  the  sum  which  he  wanted  to  borrow  of  Thomas  Samuel  [378]  Lemage, 
and  which  he  agreed  to  lend  him,  if  his  mother-in-law,  the  Plaintiff,  Elizabeth 
Gordon,  would  join  in  the  security;  and  it  was  only  tO'  the  amount  of  that  intended 
loan  of  £500  that  he  requested  the  Plaintiff',  Elizabeth  Gordon,  to  become  surety  for 
him  to  Thomas  Samuel  Lemage. 

Upon  his  cross-exa.mination  on  behalf  of  the  Respondents,  John  Davies  stated 
that  he  first  knew  the  Plaintiff",  Elizabeth  Gordon,  deceased,  in  the  month  of  March, 
1805,  and  continued  to  be  acquainted  with  her  from  that  time  until  the  time  of 
her  death,  in  February,  1833  :  that  he  was  a  son-in-law,  having  married  her  daughter 
in  1807  :  that  Elizabeth  Gordon  was  a  shrewd  worldly  woman,  and  understood 
business  well :  that  during  the  whole  time  he  had  known  her,  he  was  in  the  constant 
habit  of  being  with  her;  and  that  he  had  seen  her  coUect  her  rents  and  pay  her 
tradespeople,  and  manage  her  affairs  from  the  time  he  had  first  known  her  until 
about  five  years  before  her  death  :  and  during  the  whole  of  that  time  she  was  well 
competent  to-  conduct  her  own  affairs  :  that  she  was  quite  conversant  with  business, 
and  had  managed  her  own  aft'airs  during  the  year  1814,  to  his  knowledge:  that 
he  was  acquainted  with  Thomas  Samuel  Lemage:  that  he  had  known  him  from  the 
year  1805  until  the  time  of  his  death,  which  he  believed  was  in  the  year  1826  :  that 
a  warrant  of  attorney  (then  produced)  for  £1600  and  interest,  from  him  toi  Thomas 
Samuel  Lemage,  had  been  signed,  sealed,  and  delivered  by  him  for  the  purpose  of 
securing  to  Tlionias  Samuel  Lemage,  the  sum  of  £1600  and  interest  thereon;  he 
believed  the  same  was  cancelled  when  he  had  given  him  a.nother  warrant  of  attorney, 
for  £2100  which  he  had  given  [379]  him  upon  his  threatening  tO'  arrest  him  under 
the  first  warrant  of  attorney :  that  he  gave  him  the  first  warrant  of  attorney  in 
tlie  month  of  July,  1814  :  that  he  called  upon  him  to  give  the  second  warrant  of 
attorney,  for  £2100,  about  three  or  four  months  afterwards;  and  that  he  gave  it 
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for  fear  of  being  arrested  on  the  first:  that  he  was,  in  the  month  of  August,  1814, 
indebted  to  Thomas  Samuel  Lemage  in  tlie  sum  of  ^£1600,  secured  by  the  said 
warrant  of  attorney  for  that  sum:  that  he  was,  in  the  month  of  August,  1814,  in- 
debted to  Mr.  Jones  in  the  sum  of  £2700 :  that  it  reached  tjiat  amount  about  that 
time,  and  hud  been  gradually  accruing  from  the  year  1805;  from  which  time  he 
had  been  dealing  with  him  as  a  timber-merchant:  that  the  said  Mr.  Jones  called 
upon  him  on  the  1st  of  July,  1814,  to  require  payment  of  such  debt;  that  he  was  not 
able  to  pay  the  same,  and  told  him  that  lie  could  not  meet  his  demand  :  that  he  then 
told  him  to  make  up  his  books,  to  satisfy  him  that  he  was  solvent,  and  lie  promised 
to  do  so;  and  rendered  him  an  account  some  time  afterwards:  that  he  was  not 
satisfied  with  the  accounts  ;  but  after  much  negotiation  on  the  matter,  he  did  on 
or  about  the  9th  of  August,  1814,  say  that  he  would  take  £1000  down,  and  would 
give  him  six  years  to  pay  the  remainder;  and  he  then  paid  him  £1000  do'wn,  and 
gave  him  bills  for  sis  years  for  the  remainder :  that  he  was,  in  the  early  part  of  the 
month  of  August,  1814,  in  want  of  money  to  pay  the  said  Mr.  Jones  the  sum  of 
£1000,  part  of  his  debt  of  £2700,  due  to  him  as  tlie  witness  had  stated:  that  he  did 
at  tJiat  time  apply  to  the  said  Elizabeth  Gordon  for  pecuniary  assistance  ;  he  applied 
to  her  to  be  a  security  for  him  for  a  sum  of  £500  :  that  [380]  she  declined  at  fii-st  to 
do  so,  but  ultimately  she  consented  :  that  he  could  not  say  whether  Elizabeth  Gordon 
had  actually  applied  to  Thomas  Samuel  Lemage,  to  lend  her  the  said  sum  of  money 
for  his  use  ;  but  he  knew  that  she  did  ofl'er  to  give  some  security  for  the  repayment 
of  tJie  said  sum  of  £500  which  he  had  applied  to  her  to  procure  for  him  from  the 
said  Thomas  Samuel  Lemage :  that  he  could  not  say  what  the  nature  of  that  security 
was ;  but  tliat  tlie  said  Thomas  Samuel  Lemage'  was  satisfied  with  it  at  tlie  time ; 
and  he  advanced  the  money  tO'  the  witness,  in  the  presence  of  the  said  Elizabeth 
Gordon:  tliat  he  executed  the  warrant  of  attorney  for  £2100  in  or  about  the  month 
of  November,  1814,  in  consequence  of  the  said  Thomas  Samuel  Lemage  threatening 
to  arrest  him  if  he  did  not  execute  the  same. 

No  evidence  was  given  on  the  part  of  the  Respondents,  of  any  express  agreement 
or  promise  in  writing  on  the  part  of  the  Plaintiff,  Elizabeth  Gordon,  to  pay  any  debt 
due  from  John  Davies  toi  Thomas  Samuel  Lemage,  nor  of  any  other  legal  con- 
sideration given  by  Thomas  Samuel  Lemage  to  Elizabetli  Gordon  for  the  assignments, 
nor  of  any  intention  on  her  part  to  grant  or  give  the  same  to  him,  either  voluntarily 
or  in  respect  of  any  debt  due  from  her  to  him ;  nor  did  the  Respondents  adduce  any 
evidence  to  show  that  the  assignments  were  ever  read  or  explained  to,  or  perused  by 
Elizabeth  Gordon. 

Of  the  undue  influence  charged  by  tlie  bill  to  have  been  exercised  by  Lemage  over 
Mrs.  Gordon,  tliere  was  no  material  evidence. 

On  the  part  of  the  Respondents,  Mrs.  Elizabetli  Westron  stated,  that  during  the 
whole  time  she  had  [381]  been  acquainted  with  Elizabeth  Gordon,  which  was  from  and 
prior  to  the  year  1814,  until  the  time  of  her  death,  she  was  fully  competent  to  manage 
her  aft'airs,  and  she  was  well  conversant  with  business  ;  and  up  to  the  time  of  her 
marriage  with  the  Compainant,William  Gordon,  which  was,  as  she  remembered,  about 
six  years  ago,  she  had  managed  her  own  affairs  ;  and  that  she  had  never  seen  a  woman 
who  was  more  competent  to  manage  her  affairs,  or  who  was  more  capable  of  transact- 
ing business :  tliat  she  had  frequently,  when  in  conversation  with  the  Complainant, 
Elizabeth  Gordon,  heard  her  say  that  money  to  the  amount  of  £2000  had,  in  the  year 
1814,  or  about  that  time,  been  advanced  by  Thomas  Samuel  Lemage  to  John  Davies  : 
that  she  had  upon  tliose  occasions  frequently  heard  the  Complainant,  Elizabeth 
Gordon,  say  that  she  had  given  Thomas  Samuel  Lemage  a  security  of  property  in 
Wild  Street,  Drury  Lane,  for  repayment  of  the  money :  that  she  had  heard  the  Com- 
plainant, Elizabeth  Gordon,  on  many  occasions  in  conversations  with  her,  say  that 
John  Davies  was  always  troubling  her  for  money,  which  slie  stated  he  ought  not  to 
do,  as  she  was  paying  Tliomas  Samuel  Lemage  £75  a  year  interest  on  money  which 
had  been  advanced  to  John  Davies,  and  for  which  she  had  become  security:  that  she 
had  several  times  seen  the  Complainant,  Elizabeth  Gordon,  pay  the  Defendant,  Maria 
Lemage,  the  £75  for  the  annual  interest  of  the  balance  of  money  advanced  tO'  John 
Davies,  which  she  believed  was  generally  paid  quarterly :  she  had  also  heard  the 
Plaintiff,  Elizabeth  Gordon,  say  that  the  balance  oi^  money  due  to  Samuel  Lemage  was 
£1500,  and  for  which  she  was  paying  £75  a  year  interest;  and  that  when  [382]  the 
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sum  of  £1500  principal  money  had  been  paid  oil  by  lier,  she  was  to  lia.ve  the  property 
in  Wild  Street  returned  to  her;  and  that  slie  had  lieard  the  Complainant,  Elizabeth 
Gordon,  say  that  she  had  in  her  possession  a  bond  from  Thomas  Samuel  Lemage, 
covenanting  that  the  property  assigned  by  lier  should  be  re-assigned  when  the  prin- 
cipal and  interest  were  paid  up  ;  and  that  she  liad  also  seen  Elizabetlt  Gordon  and 
Thomas  Samuel  Lemage  upon  the  most  friendly  terms  together. 

John  Bridges,  anotlier  of  the  Respondents'  witnesses,  upon  his  examination  proved 
the  execution  by  Thomas  Samuel  Lemage  of  an  indenture  of  lease,  then  produced  to 
him,  dated  tlie  2!:lth  day  of  June,  1824,  made  between  Thomas  Samuel  Lemage  of  the 
first  part,  Elizabeth  Gordon  (therein  described  as  Elizabeth  Taylor)  of  the  second  part, 
and  Thomas  Cholerton  of  the  tliird  part-.  Tliis  lease  recited,  that  by  indenture  of 
assignment,  bearing  date  on  or  about  the  6th  da}'  O'f  August,  1814,  and  made,  or  ex- 
pressed to  be  made,  between  Elizabetli  Taylor  of  the  one  part,  and  Thomas  Samuel 
Lemage  of  tlie  other  part,  the  mill,  liouse,  and  premises  therein-after  demised  or  ex- 
pressed, or  intended  so  to  be,  were  assigned  to  Thomas  Samuel  Lemage,  his  executors, 
administrators,  and  assigns,  for  the  term  of  ninety  yeare,  and  part  of  a  year,  from 
the  of  June,  1790,  for  securing  to  Tliomas  Samuel  Lemage,  his  executors,  ad- 

ministrators, and  assigns,  tlie  sum  of  £1500,  and  interest,  after  tlie  rate  of  5  per  cent. 
per  annum  ;  and  recited  tliat  Thomas  Cholerton  had  agreed  witli  Elizabeth  Taylor, 
with  the  approbation  of  Thomas  Samuel  Lemage,  for  a.  lease  of  the  mill,  ho'use,  and 
premises  tlierein-after  described  and  demised,  for  the  [383]  term  of  twenty-one  years, 
from  tlie  24tli  of  June  then  instant,  under  and  subject  to  the  rent,  covenants,  and 
agreements  theiein-after  contained  ;  and  tliat  Tliomas  Samuel  Lemage  liad  agreed  to 
grant  and  concur  in  the  same  in  manner  therein-after  expressed  :  And  it  was  thereby 
witnessed,  that  Thomas  Samuel  Lemage,  at  the  request  of  Elizabeth  Taylor,  demised 
the  premises  to  Thomas  Cholerton  as  therein  mentioned,  subject  tO'  the  yearly  rent  of 
£100  tliereby  reserved,  payable  to  Thomas  Samuel  Lemage,  during  such  part  of  the 
term  thereby  demised,  as  the  premises  should  remain  in  moTtgage  as  aforesaid  ;  and 
after  payment  and  satisfaction  of  the  mortgage,  and  all  sums  due  thereon,  then  pay- 
able to  Elizabeth  Taylor. 

Upon  his  cross-examination,  Mr.  Bridges  stated  that  he  took  a.  very  trifling  part  in 
the  actual  preparation  of  the  lease:  that  he  was,  however,  at  tliat  time  managing 
clerk  to  Mr.  Whittard,  then  of  Gray's  Inn,  solicitor,  whO'  was  the  solicitor  employed 
to  prepare  tlie  lease,  and  he  knew  of  the  lease  being  prepared,  and  saw  the  jja.rties 
upon  tlie  subjec't  of  it  at  Mr.  Whittard's  office:  that  he  also  carried  instructions  for 
drawing  a  draft  of  the  lease  to  Mr.  Preston,  tlie  conveyancer,  and,  to  the  best  of  his 
recoUectioh,  he  made  a  copy  of  such  draft  after  it  had  been  drawn  :  that  he  knem-  it  was 
originally  intended  that  the  lease  should  be  granted  to  a  Mr.  Lindley,  for  liis  name 
stood  in  tlie  said  draft  as  lessee:  that  John  Lindley  was  a  friend  or  acquaintance  of 
Thomas  Samuel  Lemage ;  that  he  had,  to-  a  cei'tain  extent,  an  opportunity  of  obsei-ving 
the  conduct  of  Mr.  Lindley  during  the  negotiation  for  the  lease,  from  seeing  him  at 
Mr.  ^Miittard's  office:  but  that  he  had  nO'  opportunity  [384]  of  seeing  Mr.  Lemage's 
or  Mr.  Cholerton's  conduct  at  that  time,  for  he  did  not  recollett  that  theiy  eitlier  of 
them,  came  at  all  to  Mr.  'Wliittard's  office  pending  such  negotiation  :  that  he  could  not 
go  so  far  as  tO'  say  that  he  inferred  collusion  between  Mr.  Lemage  and  Mr.  Lindley 
respecting  the  lease ;  but  Mr.  Lindley  appeared  to  him  to  assume  an  authoritv  and 
control  over  Mrs.  Ta}-lor,  which  he  never  could  account  for,  but  which  he  supposed 
that  lie  must  in  some  measure  have  derived  from  Mr.  Lemage :  tliat  no  person  was 
employed  by  Mr.  Cholerton  in  preparing  or  perusing  the  draft  lease  on  his  behalf : 
that  Mr.  Lemage  perused  and  approved  it  on  liis  own  behalf  ;  that  no  person  was  em- 
ployed as  the  solicitor  or  professional  adviser  of  Mi-s.  Taylor  with  regard  to  the  lease : 
that  the  draft  lease  had  not  been  read  over  tO'  Mrs.  Taylor  by  himself  ;  and,  as  far  as 
he  knew  or  had  any  reason  to  believe,  it  had  not  been  perused  by  her,  or  read  to  her  by 
any  other  person. 

John  Milbourne  Bannister  proved  the  execution  of  the  lease  by  the  Plaintiff, 
Elizabeth  Gordon. 

William  James  Boulton,  anotlier  of  the  Respondents'  witnesses,  proved  the  execu- 
tion, by  the  Defendant,  Maria  Lemage,  of  another  indenture  of  lease,  dated  the  25th 
day  of  September,  1828.  This  lease  purported  to  be  made  between  the  Defendant, 
Maria  Lemage,  of  the  first  part;  the  Plaintiff,  Elizabeth  Gordon,  (therein  described 
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as  Elizabeth  Taylor,)  of  tlie  secoud  part;  and  James  Forsjrth,  of  the  third  part;  and 
by  it  Maria  Leniao:e  (with  the  consent  and  by  the  direction  of  Elizabeth  Taylor)  de>- 
mised  to  James  Forsj'th,  as  therein  mentioned,  the  messuage  or  tenement  situate  in 
Great  [385]  Wild  Street,  therein  particularly  described,  at  the  yearly  rent  of  £35, 
tlierebv  reserved  payable  to  Maria  Leniage,  her  exeeutoi-s,  administrators,  and  assigns. 

William  J.ames  Boulton,  upon  his  cross-examination,  admitted  that  he  was,  when 
the  lease  was  executed  by  Maria  Lemage,  a  partner  with  the  Respondent,  George  Selby, 
in  the  business  of  a  solicitor:  that  he  had  perused  and  approved  of  the  draft  of  the 
lease  on  the  behalf  of  Maria  Lemage:  that  he  could  not  state,  as  to  his  knowledge  or 
belief,  whether  the  lease,  or  the  draft  thereof,  had  been  prepared  in  pursuance  of  any 
agreement  between  Mrs.  Taylor  and  Mr.,  Forsyth,  or  any  otlier  persons :  but  to  the 
best  of  his  recollection,  a  previous  lease  had  been  prepared  by  Mr.  Forsyth's  solicitor, 
in  which  Mrs.  Taylor  had  been  made  the  only  lessor  :  but  either  before  or  about  the 
time  of  the  execution  of  tliat  lease,  it  was  discovered  that  the  demised  premises  were 
vested  in  the  executors  of  Thomas  Samuel  Lemage,  deceased  ;  and  in  consequence  of 
that  discovery,  George  Selby  and  Maria  Lemage  were  applied  to,  as  executors,  to 
grant,  or  join  in  granting,  a  lease  of  the  premises  to  Mr.  ForsAiih  :  tliat  lie  could  not 
state,  as  to  his  knowledge  or  belief,  whether  any  person  had  Ijeen  employed  as  the 
solicitor  or  professional  adviser  of  Mrs.  Taylor,  as  to  the  lease  which  preceded  the  one 
in  which  Maria  Lemage  had  been  made  a  party  :  nor  could  he  state,  as  to  his  recollec- 
tion or  belief,  whether  he  had  perused  the  last-mentioned  lease  on  the  tehalf  of  Maria 
Lemage  and  Mi-s.  Taylor,  or  on  thei  behalf  of  Maria  Lemage  only,  the  draft  having 
been  returned  to  Mr.  Duncan,  who  had  prepared  it.  and  not  having  been  seen  by 
[386]  him  since;  and  that  if  he  had  not  perused  it  on  the  behalf  of  Mrs.  Taylor,  he 
believed  that  no  other  person  had  done  so. 

John  Duncan,  another  of  the  Respondents'  witnesses,  deposed,  that  he  was,  in  the 
month  of  November,  in  the  year  1828,  instructed  to  draw  or  prepare  the  las't-men- 
tioned  lease,  and  did  accordingly  draw  or  prepare  the  same :  that  he  knew  Edward 
Wliitaker,  whose  name  appeared  to>  he  set  or  subscribed  to  the  same  as  a  witness 
attesting  the  execution  thereof :  Edward  ^^^litaker  was,  at  the  time  the  lease  bears 
date  and  purports  to  have  been  executed,  his  clerk  ;  and  (after  proving  his  hand- 
writing) he  stated,  that  Edward  AVhitaker  was  not  then  in  his  service  ;  tliat  he  left  the 
same  about  the  year  1829  :  that  he  did  not  know  whether  Edward  Wiitaker  was 
then  living  or  dead  ;  and  if  living,  where  he  then  was,  or  could  be  heard  of. 

Upon  his  cross-examination,  this  witness  stated,  that  in  the  month  of  iiovember, 
1828,  he  was  employed  by  Mr.  Forsyth,  as  his  solicitor,  to  prepare  a  lease  to  him, 
from  Elizabeth  Taylor,  of  a  house  and  premises  in  Wild  Street,  Lincoln's  Inn  Fields, 
pursuant  to  an  agreement  which  wa.s  brought  to  him  by  Mr.  Foi-syth,  and  which  pur- 
ported to  be  an  agreement  between  Mrs.  Taylor  and  Mr.  Forsyth  only :  that  he  was 
not  aware  of  any  person  having  been  employed  to  act  as  the  attorney  or  solicitor  of 
Mrs.  Taylor,  in  respect  of  the  lease:  that  one  Maria  Lemage  was  made  a  granting 
party  to  a  lease  of  the  premises  which  was  substituted  for  the  lease  alluded  to  in  the 
first  part  of  his  answer,  in  consequence  of  its  having  been  discovered  that  Mrs.  Taylor 
had  not  the  power  tO'  grant  a  lease  of  the  premises ;  and  that  Maria.  Lemage  had  some 
[387]  legal  estate  or  interest  in  those  premises:  that  he  did  not  recollect  he  ever 
knew  in  what  character  or  liianner  slie,  Maria  Lemage,  became  entitled  to  such  estate 
or  interest:  tliat  George  Selby,  one  of  the  Defendants,  and  his  then  partner.  William 
James  Boulton.  acted  as  the  solicitors  of  Maria  Lemage  in  respect  of  the  last-men- 
tioned lease  ;  and  that  he  never  saw  Mi's.  Taylor  upon  the  subject  of  either  of  the  said 
leases  ;  and  could  not  state,  as  to  his  knowledge  or  belief,  whether,  previous  to  the  dis- 
covery of  Maria  Lemage's  interest,  she  was,  or  seemed  to-  be  aware,  or  to  consider,  that 
any  other  person  besides  herself  liad  any  right  or  property  in  tlie  premises,  except  as 
far  as  might  be  inferred,  from  the  aforesaid  circumstance,  that  in  the  agreement  she 
was  the  only  granting  party. 

Taylor  Mason,  another  of  the  Respondents'  witnesses,  a  relative  of  Mrs.  Gordon, 
but  veiy  young  at  the  date  of  the  transactions,  gave  evidence  as  to  conversations 
respecting  the  loan  and  security,  and  payment  of  the  interest  (£75)  by  Mrs.  Gordon 
to  M.  Lemage.  An  objection  was  suggested  to  his  evidence,  on  the  ground  of  interest 
as  tlie  legatee  under  the  will  of  Maria  Lemage :  but  on  cross-examination  he  said  that 
he  had  released  his  legacy. 
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Joseph  Earle  proved  the  capacity  of  Mrs.  Gordon  in  business  ;  he  i)ro\'6d  also  the 
draft  of  the  bond  of  indenmitr  fiiven  b}-  Leuiage  tO'  Mrs.  Gordon,  wliich  draft  ho  said 
that  he  had  heard,  in  a  conversation  between  Mrs.  Gordon  and  Leuiage,  was  drawn 
for  the  pur]iose  of  a  bond  being  given  by  Lemage  to  Mrs.  Gordon,  that  she  might  have 
the  property  in  Wild  Street,  assigned  by  her  as  a  security  for  money  advanced  to  John 
Davies,  [388]  re-assigned  to  her,  when  tlie  money  had  been  paid  back. 

The  draft  was  fuU  of  erasures,  but  purported  to  be  a  draft  of  a  bond  from  T.  S. 
Lemage  to  Eliz.  Taylor  in  a  penal  sum  of  £2000,  reciting  that  J.  Davies  was  in- 
debted to  T.  S.  Lemage  in  a  sum  of  £2000,  and  that  E.  Gordon  had  assigned  the  pre^ 
mises  in  question  to  secure  the  repayment  of  tliat  sum,  with  interest  in  the  mean  time  ; 
and  the  condition  was,  not  tO'  sell  or  dispose  of  the  premises  during  the  life  of  Mrs. 
Gordon,  while  the  interest  of  the  debt  was  regularly  paid. 

The  draft  itself  was  produced  in  evidence,  as  also  was  the  case  laid  In'  Mr.  Lemage 
before  Mr.  Cooke,  and  his  opinion.  In  the  case,  the  transaction  was  stated  to  the  same 
effect,  in  substance,  as  in  the  draft  bond  ;  except  that,  after  stating  that  Davies  was 
indebted  in  £2000,  the  case  states  that  tlie  securit}'  was  to  be  given  for  the  said  £2000 
and  interest.     The  case  also'  states  the  bond,  to  tlie  effect  before  set  forth. 

The  cause  having  been  heard  on  the  llth  of  January,  1836,  his  Honour  the  then 
Master  of  the  Rolls  delivered  his  judgment;  and  after  having  stated  and  commented 
upon  the  pleadings  and  the  evidence  which  had  been  adduced  on  eitlier  side,  declared 
his  opinion  to  be,  that  the  security  of  the  said  assignments  was  good  for  the  sum  of 
£1500  and  interest:  that  the  objections  raised  by  the  bill  to  the  security,  and  the 
cliarges  which  had  been  made  of  alleged  fraud,  liad  failed  of  proof ;  and  that  tliere^ 
fore  the  biU,  except  so  far  as  it  sought  tO'  redeem  the  property  comprised  in  tlie 
assignments  on  payment  of  the  £1500  and  interest,  ought  to  be  dismissed  with  costs. 

His  Honour  therefore  decreed  and  declared.  [389]  that  tlie  indentures  of  assignment 
bearing  date  respectively  tlie  Itli  and  6th  days  of  August,  181i,  were  a  good  security 
for  the  sum  of  £1500  and  interest  tliereon.  And  his  Honour  ordered,  that  the  Appel- 
lants' bill,  except  so  far  as  the  same  sought  a.  redemptioiii  of  the  leasehold  premises  com- 
prised in  tlie  same  indentures,  upon  payment  of  what  should  be  found  due  from  the 
Appellants  in  respect  of  any  debt  due  from  Mr.  Jolm  Davies  toi  tlie  said  Mr.  Thomas 
Samuel  Lemage,  deceased,  be  dismissed  with  costs,  to  be  taxed  by  the  Master  of  the 
Court,  tO'  whom  tliese  causes  stood  referred  :  And  it  was  ordered,  that  the  said  Master 
sliould  include  in  such  ta,xation  tlie  costs  of  Mrs.  Maria  Leimage,  deceased.:  And  it 
was  ordered,  tliat  the  costs  of  the  Defendant,  Mrs.  Maria  Lemage,  should  be  paid  to 
the  Respondents,  TliO'mas  Hart  and  Samuel  Lemage,  her  personal  representatives: 
And  his  Honour  ordered  and  decreed,  that  it  should  be  referred  to  the  Master  to  take 
an  account  of  wliat  was  due  to-  the  Defendant,  Mr.  George  Selb}',  as  the  surviving 
executor  of  Mr.  Thomas  Samuel  Lemage,  for  jirincipal  and  interest,  in  respect  of  the 
sum  of  £1500,  and  to  tax  the  Respondents  so  much  of  tlie  costs  of  tliis  suit  as  related  to 
the  redemptions  aforesaid,  including  therein  tlie  costs  oif  the  said  late  Defendant, 
Mrs.  Maria  Lemage  ;  and  upon  tlie  Appellants,  or  eitlier  of  them,  paying  to  tlie  said 
Mr.  George  Selby  what  the  said  Master  should  so<  find  to  be  due  to-  him  for  such  prin- 
cipal and  interest,  togetlier  with  the  Respondents'  costs,  of  sO'  much  of  tliis  suit  as 
related  to  the  redemption  aforesaid,  and  also  paying  unto  the  Respondents,  Mr. 
Tliomas  Hart  and  Mr.  Samuel  Lemage,  their  [390]  and  the  said  late  Defendant,  Mrs. 
Maria  Lemage's,  last^mentioned  costs,  within  six  nionths  after  the  said  Master  should 
have  made  his  report,  at  such  time  and  place  as  the  Master  should  appoint:  it  was 
ordered,  that  the  said  George  Selby  sliould  re-assign  the  leasehold  premises  comprised 
in  the  said  indentures  respectively,  free  and  clear  of  all  incumbrances  done  by  him 
or  by  the  said  Mr.  Thomas  Samuel  Lemage,  or  any  claiming  by,  from,  or  under  them 
respectively,  and  should  deliver  up  all  deeds  and  writings  in  his  custody  or  power 
relating  tliereto,  upon  oath,  tO'  the  said  Appellants,  or  to  such  of  tliem  as  should  so 
redeem  the  same,  or  as  they  should  appoint :  but  in  default  of  the  Appellants,  or  any 
or  either  of  them,  paying  unto  the  Respondents  what  the  said  Master  should  so  find 
due  for  such  principal,  interest,  and  costs  as  aforesai^d,  by  the  time  aforesaid,  it  was 
ordered,  that  the  remainder  of  tlie  Appellants'  bill  should  alsO'  stand  dismissed  out  of 
the  said  Court,  with  costs,  to  be  taxed  by  the  said  Master  :  And  it  was  ordered,  that 
the  Appellants  should  also  pay  tO'  the  Respondents,  Mr.  Thomas  Hart  and  Mr.  Samuel 
Lemage,  tlie  remaindfer  of  the  said  costs  of  the  said  late  Defendant,   Mi-s.   Maria 
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Lemage ;  and,  for  the  better  taking  the  said  accounts,  tlie  parties  were  to  produce 
before  tlie  said  Master,  upon  oath,  all  books,  papers,  and  writings  in  tlieir  power, 
rehiting  thereto,  and  were  to  be  exa.miued  upon  interrogatories,  as  the  said  Master 
slioukl  direct,  who,  in  taking  the  said  accounts,  was  to  make  unto  the  parties  all  just 
allowances ;  and  any  of  tlie  jiarties  were  tO'  be  at  liberty  to  apply  to  the  Court,  as 
there  should  be  occasion. 

The  appeal  was  against  tliis  decree. 

[391]   For  the  Appellants,  Mr.  Pemberton  and  Mr.  Knight. 

It  was  not  proved,  or  even  alleged,  that  Elizabeth  Taylor  had  ever  incurred  any 
debt  to  Thomas  Samuel  Lemage  on  lier  own  account,  or  had  ever  signed  or  made  any 
writing  by  which  she  was  bound  for  any  debt  or  sum  of  money  due  to  Thomas 
Samuel  Lemage  from  John  Davies. 

The  contents  of  the  indentures  of  assignment  of  the  4th  and  6th  of  August,  ISll, 
and  the  stamps  affixed  to-  them,  are  wholly  inconsistent  with  tlie  allegation  tiiat  they 
were  assignments  by  way  of  security  tO'  Thomas  Samuel  Lemage  for  any  debt  due  to 
him  from  John  Davies  ;  and  no  evidence  is  admissible  tO'  contradict  the  consideration 
stated  on  the  face  of  the  instruments  themselves.  The  nature  of  those  instruments, 
and  tlie  stamps  upon  tliem,  establish  the  case  of  a  resulting  trust  wliich  is  insisted 
upon  for  the  Appellants  ;  and  tlie  execution  of  those  assignments  by  Elizabeth  Taylor, 
without  any  professional  advice,  and  under  the  influence  which  Thomas  Samuel 
Lemage  is  proved  to  have  had  over  her,  are  circumstances  of  great  weight  against 
the  claim  of  the  Respondents  tO'  liold  the  property  as  a  security,  not  for  any  debt  due 
by  Mrs.  Taylor,  but  for  Davies'  debt  to*  Lemage. 

The  depositions  as  to  acknowledgments  or  declarations  by  Mrs.  Taylor,  that  the 
assignments  were  by  way  of  security  for  the  debt  due  to  Thomas  Samuel  Lemage  by 
John  Davies,  ought  not  to  have  been  admitted,  and  are  not  sufficient  evidence  that 
Mrs.  Taylor  ever  made  herself  legally  liable  tO'  Lemage  for  that  debt,  or  of  the  amount 
ot'  the  debt  for  wliich  she  is  alleged  to  have  made  lierself  liable. 

[392]  The  decree  deelares  the  leasehold  property  tO'  be  a  security  for  the  debt  due 
frO'iii  Davies.  to.  Lemage  to  an  amount  greater  than  tliati  for  which  Lemage  himself,  in 
the  draft  case  stated  by  him  for  the  opinion  of  counsel,  alleged  to  be  the  amount  for 
which  Mrs.  Taylor  made  lierself  liable,  and  greater  alsO'  tlian,  the  amount  mentioned 
in  the  evidence  of  Davies  as  that  for  which  it  was  proposed  or  intended  tliat  Mrs. 
Taylor  should  make  herself  liable. 

The  draft  of  writing,  purporting  to  be  the  draft  of  a  bond,  is  not  evidence  against 
the  Appellants,  and  ought  not  tO'  have  been  admitted  as  evidence  to  prove  the  amount 
of  the  debt  due  by  Davies  tO'  Lemage,  for  which  Mrs.  Taylor  is  alleged  tO'  have  made 
hei-self  liable,  or  as  an  acknowledgment  that  slie  had  made  lierself  security  for  any 
such  debt. 

At  all  events  an  issue  should  have  been  directed,  whether  the  deeds  were  executed 
by  Mrs.  Taylor  tO'  secure  any  and  what  sum  of  money  to  Lemage.  This  the  Apjjellant 
is  ready  to  accept,  with  a  direction  for  liberty  to  tlie  Judge  to  indorse  any  special 
matter  on  the  postea. 

For  the  Respondents,  Mr.  Jacob  and  Mr.  Wigram. 

It  is  admitted  upon  the  pleadings  that  some  security  was  intended  to  be  given, 
and  the  question  is,  whether  it  was  obtained  by  fraud.  The  £1500  mentioned  in  the 
lease  of  1824,  is  consistent  with  the  rest  of  the  case,  for  the  original  debt  had  been 
reduced,  and  the  recitals  of  tliis  lease  constitute  a  sufficient  acknowledgment  for  tlie 
support  of  the  Respondents'  claim.  No  Case  is  brought  forward  by  the  Plaintiff  to 
impeach  the  lease.  The  answers  insist  upon  this  and  the  lease  of  1828.  The  [393] 
schedule  to  Selby's  answer  contains  the  leases,  the  draft  bond,  and  the  case  for  Cooke's 
opinion.  On  the  30th  of  November,  18-33,  there  wasi  an  order  of  Court  for  the  pro- 
duction of  these  specific  documents.  In  June,  1834.  there  was  an  order  tO'  amend  the 
bill  upon  affidavit  of  inspection  of  these  documents.  The  bill  was  amended  accordingly  : 
and  yet  is  silent  upon  the  subject  of  the  documents,  and  makes  no  case  against  the 
leases  ;  they  were  made  to  tlie  tenants  of  Mrs.  Taylor,  and  the  witnesses  are  not  cross- 
examined.  No  evidence  is  given  on  tlie  part  of  the  Plaintiff  respecting  the  cancelled 
instruments  endorsed  upon  the  leases,  which  seems  to  form  a  prominent  part  of  the 
Appellants'  case;  and  during  all  the  time  Mrs.  Taylor  was  paying  £75  annually,  by 
way  of  interest.     There  is  no  proof  of  fraud,  and  yet  an  issue  is  asked ;  but  this  is 
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matter  of  indulgence,  and  in  the  discretion  of  the  Court.  Of  the  case  of  alleged 
influence  arising  from  the  cohabitation  of  the  daughter  witli  Lemage.  there  is  neither 
proof  nor  probability  ;  tlie  conveyance  is  stated  by  the  bill,  that  it  was  to  be  a  security 
for  some  loan,  of  some  amount,  is  in  proof,  and  tlie  alleged  influence  is  ecjually 
applicable  to  botli  cases.  If  it  ever  existed,  it  would  have  ceased  upon  the  death  of 
Lemage,  wliich  occurred  in  1826  ;  yet  the  payment  of  interest  equivalent,  at  the  rate 
of  5  per  cent.,  to  tlie  principal  secured,  continues  ;  and  the  party  supposed  to  have 
been  influenced  and  defrauded  was,  a,ccording  to  tlxe  evidence,  a  woman  of  great 
acuteness  and  experience  in  business.  Under  these  circumstances  there  ought  to  be 
no  inquiry  :  the  facts  in  proof  being  sufficient  to  enable  a  Court  of  Eijuity  to  decide 
for  itself,  without  the  aid  of  a  Court  of  law.  [394]  There  was  acquiescence  during 
eighteen  years  ;  no  disability  in  the  party  ;  and  lier  acts  were  in  accordance  witli 
and  explanatory  of  the  case,  as  made  by  the  Respondent. 

Admissions  made  by  a  Defendant  are  not  allowed  to  be  given  in  evidence  unless 
alleged  by  bill.  Hall  v.  Malthy  (6  Price) ;  Small  v.  Attirood  (2  Y.  and  J.  512) ;  I'owys 
V.  Manxfield  (6  Sim.  565). 

As  to  a  resulting  trust,  there  is  none,  if  a  consideration  is  shown. 

The  Lord  Chancellor  (15th  July) :  The  case  made  on  behalf  of  the  Appellants  is, 
that  certain  property  belonging  to  Mrs.  Gordon,  whose  interests  they  represent,  was 
assigned  by  her  to  one  Lemage,  who  is  represented  by  the  Respondents  :  that  this 
assignment  was  obtained  by  an  improper  influence  exercised  by  Lemage  over  Mi-s. 
Gordon,  and  without  consideirati|on.  Thati  having  so  obtained  the  assignment. 
Lemage  claimed  a  right  tO'  hold  the  property  as  a,  collateral  security  for  a  debt  owing 
to  him  by  one  Davies,  the  son-in-law  of  Mrs.  Gordon.  Mrs.  Gordon,  ne^-ertheless, 
was  left  in  possession  of  the  property,  receiving  the  rents,  and  from  tliat  time  paying 
to  Lemage  the  sum  of  £75  annually,  until  the  year  1826,  when  Lemage  died.  It 
appears  tJiat  Davies  having  become  bankrupt,  Lenuige  proved  his  debt,  amounting  to 
£2100,  under  the  commission,  and  received  a  dividend,  by  which  the  debt  was  reduced 
to  £1500,  and  upon  this  sum  the  interest  was  paid  by  Mrs.  Gordon  up  to  the  time  of 
Lemage's  death,  and  afterwards  to  his  representatives,  nearly  until  the  time  of  filing 
the  bill.  In  support  of  the  case  [395]  on  the  part>  ol  the  Appellants,  the  evidence  of 
John  Davies,  and  other  witnesses,  was  read,  and  certain  documents  were  prod'uced. 
among  which  was  a  case  laid  before  Mr.  Cooke,  as  tO'  the  expediency  of  proving  the 
debt  under  the  commission  ;  whether  such  proof  would  aft'ect  the  right  to  hold  the 
security  in  question,  wliich  was  stated  in  tlie  case.  Tlie  draft  of  a  bojid  given  by 
Lemage  to  Mrs.  Gordon  was  also  produced,  in  which  tlie  assignment  of  the  leasehold 
property  was  recited,  and  the  agreement  that^  it  sliould  be  a  security  foi-  the  debt; 
and  by  wliich  it  was  conditioned  tliat  the  property  should  not  be  sold  during  the  life 
of  Mrs.  Gordon,  provided  tlie  interest  upon  the  debt  was  regularly  paid,  and  that  tlie 
property  itself  should  be  re^assigned  when  the  principal  was  paid.  The  depositions 
of  Davies,  and  the  other  witnesses,  with  the  d>ocuments  produced  in  evidence,  displaces 
entirely  tlie  whole  of  the  principal  case  made  by  the  bill ;  and  it  is  evident  that  the 
assignment  of  theleaseliold  property  was  intended  as  a.  security  for  tlie  debt'  of  Davies, 
and  was  not  confined  to  tlie  £500,  as  the  Appellants  seek  tO' establish  by  his  deposition. 
There  are  some  parts  of  the  evidence  which  maj-  be  passed  over  ;  but  the  question 
arising  upon  tlie  proofs  is,  whether  the  security'  is  to  be  confined  to  the  sum  of  £500 
or  comprises  the  whole  debt  claimed. 

In  support  of  the  claim,  on  the  part  of  the  Respondents,  several  witnesses  depose 
to  admissions  by  Mrs.  Gordon,  that  the  as.signnient  was  for  the  security  of  a  debt  from 
Davies;  that  it  ainounted  to  £1500,  appears  from  the  conclusive  fact,  that  she  paid 
upon  that  debt  £75  a  year,  by  w-ay  of  interest.  It  is  argued,  that  as  the  original 
assignment  appears  [396]  to  be  without  consideration,  tliere  is  a  presumption  of  a 
resulting  trust,  which  cannot  be  repelled  by  parol  testimony.  Tliis  is  a  mis- 
apprehension of  tlie  law  of  tlie  case.  It  is  alleged  also,  that  Mrs.  Gordon  executed 
the  deed  without  advice,  under  improper  influence  and  in  ignorance  of  the  contents  ; 
but  to  support  these  allegations  there  is  an  absence  of  all  efvidence,  and  such  things 
are  not  to  be  presumed,  especially  under  circumstances  of  long  acquiescence  and 
lapse  of  time;  nor  ought  an  issue  in  such  a  case,  tO'  Ije  directed  tO'  tr)*  whether  the 
assignment  was  made  for  the  purposes  alleged.  It  would  be  dangerous  and  unjust  to 
commit  sucli  a  case  to  a  trial  at  law,  all  the  witnesses  being  dead. 

377 


XI  BLIGH  N.S.  CARTER  «.   PALMER  [1837] 

Lord  Bruugliam  agreed   in  this  opinion,  tliinkinjr  tlie  evidence  quite  sufficient 
ot  itself  to  enable  a  Court  of  Equity  to  decide. 
Judjiuient  affirmed  without  costs. 


[397]  IRELAND. 

(Court  of  Chancery.) 

WILLL\M  PARROTT  CARTER,  E^q.—Appellmil. :  Sir  WILLIAM  HENRY 
PALMER,  Bart., — Respondsnt. 

[Mews'  Dig.  i.  .369;  ii.  U28;  vii.  224,  235;  xiv.  828.  S.C.  8  CI.  and  F.  657.  Com- 
mented on  (as  reported  in  8  CI.  and  F.  657)  in  Lnddys  Trustee  v.  Peard,  1886, 
33  Ch.  D.  517.     See  notes  to  8  CI.  and  F.  657.] 

By  a  bond,  dated  in  1816,  P.  (who  was  entitled  under  a  devise  to  the  remainder 
for  life  of  lands  in  Ireland,  subject  to  a  life  estate  in  E.,)  became  bound  in  a 
penal  sum  of  £8000,  reciting  that  he  lately  carried  on  business  with  0.  and 
Co.,  as  merchants,  in  copartnership,  and  that  they  were  indebted  to  S.,  and 
M.  his  partner,  in  the  principal  sum  of  £2663,  and  that  S.  was  soleh-  entitled 
to  the  debt ;  for  which  P.  had  agreed  to  give  his  separate  bond,  payable  two 
years  after  the  death  of  E.,  or  so  much  thereof  as  should  not  be  paid  in  the 
meantime  by  0.  and  Co.,  and  also  to  give  judgments  in  the  Courts  of  King's 
Bench  in  England  and  Ireland,  and  to  execute  an  indenture  for  the  purpose 
of  charging  the  principal  sum  and  interest  upon  his  reversionary  estate  in 
the  lands,  in  Ireland.  The  condition  of  the  bond  was,  to  pay  the  principal 
sum  with  interest,  etc.,  witliin  two  years  next  after  the  death  of  E.,  and  such 
further  sums  as  S.  should  pay  for  keeping  on  foot  the  then  present  and  all 
future  insurances  on  the  life  of  P.,  not  exceeding  altogether  the  sum  of  £4000. 

By  indenture  of  even  date  with  the  bond,  P.  covenanted  with  S.,  that  immediately 
after  the  death  of  E.  he  would  charge  the  lands  by  way  of  mortgage  with  tlie 
principal  sum  of  £2663  and  interest;  and  such  further  sums  as  S.  might 
expend  upon  insuring  the  life  of  P.,  with  interest. 

In  1817,  S.  was  declared  a  bankrupt.  By  indenture,  dated  the  10th  of  March, 
1820,  the  assignees  of  S.  assigned  to  M.  (formerly  the  partner  of  S.)  the  bond 
of  the  Respondent,  and  warrants  of  attorney,  and  judgments  for  securing  the 
same  and  the  monies  and  interest  thereby  secured,  and  then  due  or  to  become 
due,  and  all  other  the  goods,  etc.  of  which  the  bankrupt  and  M.  were  jointly 
possessed,  etc.,  as  copartners  [398]  aiid  which  were  then  vested  in  the  assignees, 
and  all  indentures,  bonds,  etc.  concerning  the  same,  to  hold,  etc.  In  Hilary 
term  1820,  judgment  was  entered  up  on  the  warrant  of  attorney  in  the  Court 
of  King's  Bench  in  Dublin,  against  P.,  at  the  suit  of  S.  In  July,  1832,  E. 
died,  and  thereupon  P.  entered  on  the  lands  in  Ireland,  and  became  seised 
thereof  for  the  term  of  his  life.  On  the  3d  of  August,  1833,  M.,  in  considera- 
tion of  £2000  paid  to  him,  and  £400  to  be  paid  to  him  by  C.  (the  Appellant) 
in  May  following,  in  case  P.  should  be  then  living,  assigned  to  C.  the  bond 
and  deed  of  covenant  of  1816,  and  all  monies  due  thereon,  etc.  In  July,  1834, 
two  years  after  the  death  of  E.,  the  Appellant  filed  a  bill  in  the  Court  of  Chan- 
cery in  Ireland,  stating  that  there  was  then  due,  for  principal  and  interest, 
upon  the  securities  before  mentioned,  upwards  of  £6000,  and  praying  a 
declaration  that  he  was  entitled  to  the  benefit  of  the  covenant  contained  in 
the  indenture  of  1816,  and  for  a  specific  performance  thereof  by  P.  ;  also 
for  an  account  of  principal  and  interest  due,  and  to  settle  the  necessary  mort- 
gage deed,  with  a  receiver,  injunction,  etc. 

P.  by  his  answer  stated,  that  he  liad  been  imposed  upon,  and  induced  by  misre- 
presentation to  execute  the  bond  ;  and  that,  supposing  he  was  liable,  for  the 
sum  due  upon  the  securities  was  less  than  represented  by  the  bill,  that  tlje 
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securities  should  stand  only  for  such  sum  as  was  really  due.  He  also  repre- 
sent«d,  that  in  18:52  he  had  entered  into  a  treaty  with  M.  to  eouiproniise  the 
debt  for  a  sum  of  £2000,  at  which  time  C.  was  employed  as  the  counsel,  and 
acted  for  and  advised  1'.  upon  the  matter  of  that  treaty,  whereby  he  gained  a 
knowledge  of  all  the  circumstances  relating  to  the  debt;  and  being  the  pro- 
fessional adviser  of  P.,  and  having  obtained  this  knowledge  as  such,  privately 
made  an  agreement  with  and  purchased  the  d6l>t  of  M.,  for  a  sum  of  £2400; 
and  P.  then,  by  his  answer,  stated  an  offer  made  by  him  in  writing,  in  Decem- 
ber, 1834.  to  pay  to  C.  the  sum  of  £2400  for  his  purcha.se,  witli  interest  and 
costs,  which  offer  he  tlien  and  thereby  repeated.  Evidence  was  given  of  the 
allegations  of  the  bill  and  answer  respectively. 

By  the  decree  it  was  declared,  that  C.  was  entitled  to  £2400,  with  interest  and  his 
cost,s  up  to  the  time  of  service  of  the  notice,  according  to  the  terms  of  the 
offer  made  by  P.,  provided  C.  should  declare  his  election  to  accept  such 
offer  within  two  months  from  the  date  of  the  decree,  etc.,  with  an  account  of 
the  sum,  due,  etc.,  and  that  he  should  only  hold  the  judgment  and  deed  of 
covenant  as  securities  for  such  sum  [399]  as  should  be  found  due;  and  in  case 
C.  should  decline  or  omit  to  make  such  election,  that  his  bill  should  be  dis- 
missed with  costs. 

Upon  appeal  to  the  House  of  Lords,  this  decree  was  reversed,  upon  the  ground 
that  no  such  relief  could  be  given  upon  the  pleadings,  according  to  the  rules 
of  equity  ;  but  that  a  cross  bill,  on  the  part  of  P.,  should  have  been  filed.  It 
was  directed  by  the  order,  tliat  a  reference  should  be  made  to  the  Master,  to 
ascertain  what  was  due  upon  the  security,  etc. 

Roger  Palmer,  Esquire,  being,  at  the  time  of  the  making  his  will  and  of  his 
decease,  seised  or  well  entitled  to  considerable  freehold  estates,  situate  in  England 
and  in  Ireland,  by  his  last  will  and  testament  in  writing,  dated  tlie  20th  of  April, 
1801,  and  duly  made  and  published  as  by  law  required  to  pass  real  estates  by  devise, 
gave  and  devised  unto  trustees,  therein  named,  and  their  heirs,  all  his  real  estates 
whatsoever  and  wheresoever,  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  to 
the  use  of  his  sister  Elizabeth,  the  wife  of  Joseph  Budworth,  Esquire,  and  her  assigns, 
for  the  term  of  her  natural  life,  with  remainder,  in  the  lifetime  of  his  sister,  to 
trustees,  to  preserve  contingent  remainders.  And  after  her  decease,  as  to  all  his 
real  estates  in  Ireland,  the  testator  gave  and  devised  the  same  to  the  use  of  the 
Respondent,  then  William  Henry  Palmer,  Esquire,  and  his  assigns,  for  his  natural 
life,  with  remainder,  during  the  lifetime  of  tlie  Respondent,  to  trustees,  to  preserve 
contingent  remainders  ;  and  after  the  decease  of  the  Respondent,  to  the  use  of  the 
first  and  every  other  son  of  the  body  of  the  Respondent,  in  tail  male,  with  divers 
remainders  over. 

[400]  The  testator  died  in  or  shortly  after  the  end  of  the  year  1811,  and  there- 
upon Elizabeth  Budworth,  who  assumed  the  surname  of  Palmer,  became  seised  for 
her  life  of  all  the  estates  in  England  and  Ireland,  with  remainder,  as  to  the  Irish 
estates,  to  the  Respondent  for  his  life. 

The  Respondent,  by  bond,  dated  the  31st  of  July,  1816,  l>ecanie  bound  in  the 
penal  sum  of  £8000  to  Richard  Wilsonn  Sheppard,  with  a  condition  thereunder 
written,  reciting  that  the  Respondent  lately  carried  on  business  with  Alexander 
Oswald  and  George  Howell,  as  merchants,  in  copartnership  together,  in  Dean  Street, 
Soho,  London  ;  and  on  Ormond  Quay,  Dublin,  under  the  firm  of  Ale.xander  Oswald 
and  Company,  who,  in  the  course  of  such  their  business,  became,  and  then  were 
justly  and  truly  indebted  unto  the  said  Richard  Wilsonn  Sheppard,  and  to  Edward 
Longdon  Mackmurdo,  theretofore  his  partner,  in  various  sums  of  money,  amounting 
in  the  whole  to  the  principal  sum  of  £2663  19s.  6d.,  besides  interest  as  thereinafter 
mentioned,  viz.:  on  the  sum  of  £200,  part  thereof  from  the  19th  of  October,  1811; 
on  the  further  sum  of  £375  9s.,  other  part  thereof,  from  the  3d  of  November,  1811  ; 
on  the  furtlier  sum  of  £624  9s.  lOd.,  otlier  part  thereof,  from  the  13th  of  December, 
1811;  on  the  further  sum  of  £737  12s.  lid.,  other  part  thereof,  from  the  24tli  of 
January,  1812  ;  and  on  the  further  sum  of  £613  Is.  lid.,  other  part  tliereof,  from  the 
30th  of  January,  1812;  which  said  several  sums  were  due  upon  bills  of  exchange 
which  were  all  unpaid;  on  the  further  sum  of  £37  Os.  lOd.,  other  part  thereof,  from 
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the  28th  of  September,  1812;  on  the  further  [401]  sum  of  £25  8s.  4d.,  other  part 
thereof,  from  the  12th  of  October,  1813  :  on  the  furtlier  sum  of  £25  8s.  4d.,  other 
part  thereof,  from  the  19th  of  September,  1814;  and  on  the  further  sum  of  £25 
8s.  4d.,  residue  thereof,  from  the  19th  of  September,  1815  ;  which  said  four  last- 
mentioned  sums  were  monies  paid  by  the  said  Richard  Wilsonn  Slieppard  and 
Edward  Lnnfrdon  Maekmurdo,  or  one  of  them,  as  premiums  of  an  insurance  on  the 
life  of  the  Respondent  for  the  sum  of  £1000,  and  which  he  had  agreed  to  repay  with 
interest;  and  reciting  that  Richard  Wilsonn  Sheppard  was  solely  entitled  to  the  debt 
and  interest  as  a  collateral  security,  for  which,  as  well  as  for  sucli  furtlier  sums  of 
money  as  Richard  Wilsonn  Sheppard  might  pay  for  insuring  the  life  of  the  Re- 
spondent, and  interest  thereon,  he,  the  Respondent,  had  agreed  to  give  his  separate 
bond,  to  be  payable  at  the  expiration  of  two  years  next  after  the  decease  of  Elizabeth 
Budworth  Palmer,  or  so  much  thereof  as  should  not  be  paid  in  the  mean  time  by 
Alexander  Oswald  and  George  Howell,  or  either  of  them  ;  and  also  to  give  judgments 
in  the  Courts  of  King's  Bench  in  England  and  Ireland,  and  to  execute  an  indenture, 
or  deed  of  covenant  of  three  parts,  bearing  even  date  with  the  bond,  and  made  be- 
tween the  Respondent  of  the  first  part,  the  said  Edward  Longdon  Maekmurdo  of  the 
second  part,  and  the  said  Richard  AVilsonn  Sheppard  of  the  third  part,  for  the  pur- 
pose of  charging  the  said  principal  sums  of  money  and  interest,  and  such  further 
sums  of  money  and  interest  as  aforesaid,  upon  the  Respondent's  then  reversionary 
interest  in  the  testators  Irish  e,states,  and  subject  to  the  life  in-[402]-terest  therein 
of  Elizabeth  Budworth  Palmer.  The  condition  of  the  obligation  was  declared  to  be, 
that  if  the  Respondent,  his  heirs,  executors,  or  administrators,  within  two  3-ears 
next  after  the  decease  of  Elizabeth  Budworth  Palmer,  should  pay  unto  Richard  Wil- 
sonn Sheppard,  his  executors,  administrators,  or  assigns,  as  well  tlie  said  £2663 
19s.  6d.,  with  interest  from  the  respective  times  thereinbefore  mentioned,  as  all  such 
further  sums  of  money  as  Richard  Wilsonn  Sheppard,  his  executors,  administrators, 
or  assigns,  should  pay  for  effecting,  continuing,  and  keeping  on  foot  the  then  pre- 
sent and  all  future  insurances  on  the  life  of  the  Respondent,  for  better  securing  the 
principal  monies  and  interest  aforesaid,  and  which  principal  monies  were  not  to 
exceed  in  the  whole  the  sum  of  £4000.  then  the  said  obligation  was  to  be  void,  or 
else  to  be  and  remain  in  full  force  and  virtue. 

By  indenture  of  even  date  with  the  above-stated  bond,  and  made  between  the 
Respondent  of  the  first  part,  Edward  Longdon  Maekmurdo  of  the  second  part,  and 
Richard  Wilsonn  Sheppard  of  the  third  part,  the  Respondent  covenanted  with  Richard 
Wilsonn  Sheppard,  that  he,  the  Respondent  would,  immediately  on  the  decease  of 
Elizabeth  Budworth  Palmer,  make  and  execute  all  such  further  and  reasonable  acts, 
deeds,  and  assurances,  for  the  better  and  more  perfectly  charging  the  said  estates, 
late  of  the  testator,  by  way  of  mortgage,  with  payment  of  the  said  principal  sum  of 
£2663  9s.  6d.,  and  interest,  and  such  further  sums  of  money  as  the  said  Richard 
Wilsonn  Sheppard,  his  executors,  administrators,  and  assigns,  might  [403]  expend  in 
insuring  the  Respondent's  life,  as  aforesaid,  with  interest,  as  by  Richard  Wilsonn 
Sheppard,  his  executors,  administrators,  or  assigns,  or  his  or  their  counsel,  should  be 
advised  and  required.  The  indenture  then  provides  for  payment  of  three  several 
annual  premiums  of  the  then  existing  policy  of  insurance  on  the  Respondent's  life, 
and  for  the  assignment  by  him  to  Richard  Wilsonn  Sheppard  of  a  certain  policy  of 
insurance  on  the  Respondent's  life  for  £4000,  upon  the  happening  of  the  event 
therein  mentioned,  or  for  eft'ecting  a  new  insurance  in  a  sufficient  sum  to  secure  the 
debts  to  Richard  Wilsonn  Sheppard,  his  executors,  administrators,  and  assigns,  and 
provides  for  the  repayment  by  the  Respondent  of  all  the  premiums  to  be  paid  in 
respect  thereof,  with  interest.  By  the  same  indenture  the  Respondent  covenanted 
and  agreed  that  the  said  indenture,  and  the  said  bond  and  judgments,  were  executed, 
accepted,  and  given,  upon  condition  that  the  Respondent  should  fortluwitli  pay  unto 
Richard  Wilsonn  Sheppard,  his  executors  or  administrators,  or  his  or  their  solicitor, 
his  solicitor's  bill,  as  between  attornej'  and  client,  as  well  for  preparing  the  said 
indenture  and  the  bond  and  judgments,  as  for  his  journey  to  Dublin  in  that  matter, 
and  the  proceedings  had  thereupon,  and  for  all  other  matters  and  things  in  negotiat- 
ing that  agreement,  or  in  relation  thereto,  as  therein  particularly  mentioned  ;  and 
in  the  mean  time,  that  such  costs,  charges,  and  expenses,  then  incurred,  and  to  be 
incurred,  should  remain  as  part  of  the  monies  secured  by  the  said  indenture,  bond. 
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and  judgments:  And  it  was  thereby  provided,  that  in  case  it  should  thereafter 
appear  that  any  [404]  niistake  had  been  made  in  the  amount  of  the  said  debt,  and 
that  the  bahmce  due  should  be  found  to  be  less  than  was  stated  in  the  accounts  ren- 
dered, the  said  deed,  and  bond,  and  judgments  were  to  be  securities  for  so  much  less 
as  the  real  balance  should  be  found  to  be,  together  with  interest  thereon,  and  such 
other  sum  and  sums  of  money  for  insur.ance,  and  interest,  and  costs,  as  aforesaid. 

A  commission  of  bankrupt,  dated  the  12th  of  February,  1817,  was  issued  against 
Richard  Wilsonn  Sheppard,  under  which  he  was  found  and  declared  a  bankrupt, 
and  .Joseph  Echalez,  Henry  Huglies,  and  Antonio  De  La  Torre,  were  chosen  his 
assignees,  and  the  usual  assignment  was  thereupon  made  to  them. 

By  indenture,  dcated  the  10th  of  March,  18"20,  made  between  the  assignees  of  the 
one  part,  and  Edward  Longdon  Macknuirdo,  of  the  other  part,  the  assignees  (in  pur- 
suance of  the  resolution  of  creditors  of  the  bankrupt  therein  recited)  bargained, 
sold,  and  assigned  unto  Edward  Longdon  Macknuirdo  the  bond  of  the  Respondent, 
of  the  31st  of  July,  1816,  and  also  the  warrants  of  attorney  and  judgments  for  secur- 
ing the  same  lx)nd,  and  the  monies  and  interest  tliereby  secured,  and  then  due  or 
to  become  due.  and  all  and  singular  other  the  goods,  wares,  merchandises,  securities 
for  monies,  debts,  and  effects  whatsoever,  which  the  bankrupt  and  Edward  Longdon 
Mackmurdo  were  jointly  possessed  of,  interested  in,  or  entitled  unto,  as  co-partners, 
and  which  were  tlien  vested  in  the  assignees,  as  assignees,  and  all  indentures,  bonds, 
deeds,  papers,  and  writings  relative  to  or  concerning  the  same,  to  hold,  receive,  and 
enjoy  the  indenture  of  covenant,  bond,  warrants  of  attorney,  [405]  judgments,  and 
premises  thereb}'  assigned  unto  Edward  Longdon  Mackmurdo,  liis  executors,  adminis- 
trators, and  assigns,  as  and  for  his  and  their  own  proper  deeds,  monies,  and  effects 
absolutely. 

In  or  as  of  Hilary  Term,  1820,  judgment  was  entered  up,  under  the  Irish  warrant 
of  attorney,  in  his  Majesty's  Court  of  King's  Bench  in  Dublin,  against  the  Respond- 
ent, at  the  suit  of  Richard  Wilsonn  .Sheppard,  for  the  sum  of  £8000  sterling,  with 
£4  1.3s.  lid.  costs. 

Upon  the  death  of  Mrs.  Elizabeth  Budworth  Palmer,  on  the  31st  of  May,  1832, 
the  Respondent  entered  upon  the  estates  in  Ireland,  and  became  seized  thereof  for 
tlie  term  of  his  natural  life. 

By  indenture,  dated  the  3d  of  August,  1833,  and  made  between  Edward  Longdon 
Mackmurdo,  of  the  one  part,  and  the  Appellant  of  the  other  part,  Edward  Longdon 
Mackmurdo,  in  consideration  of  £2000  to  him  paid  by  the  Ap'pellant.  on  the  sealing 
and  delivery  thereof,  .and  of  the  further  sum  of  £400  to  be  paid  him  by  the  Appellant 
on  the  31st  of  May  then  next,*  in  case  the  Respondent  should  be  tlien  living,  and  for 
which  £400  the  Appellant  had  given  his  bond,  bargained,  sold,  assigned,  and  trans- 
ferred unto  the  Appellant  the  bond  and  indenture  or  deed  of  covenant  dated  the 
31st  of  July,  1816,  and  all  monies  due  thereupon,  or  to  l)e  received  by  virtue  thereof ; 
and  the  judgment  in  the  Court  of  King's  Bench  in  Ireland,  of  Hilary  Term.  1820, 
to  hold,  receive,  and  enjoy  the  same  unto  the  Appellant,  his  executors,  administrators, 
and  assigns,  for  his  and  their  own  absolute  use  and  benefit. 

On  the  31st  of  May,  1834,  being  two  years  after  [406]  the  decease  of  Mrs.  Elizabeth 
Budworth  Palmer,  the  bond  and  securities  became  due  and  payable. 

On  the  5th  of  July,  1834,  the  Appellant  filed  his  bill  in  the  Court  of  Chancery  in 
Ireland,  against  the  Respondent,  setting  forth  that  there  was  then  due,  for  principal 
and  interest  and  other  monies,  on  the  securities  aforesaid,  upwards  of  £6000,  and 
praying  a  declaration  that  the  Appellant  was  entitled  to  the  benefit  of  the  covenant 
contained  in  the  indenture  of  the  31st  of  July,  1816,  and  for  a  specific  performance 
thereof  by  the  Respondent,  and  for  a  reference  to  the  Master  to  take  an  account  of 
principal  and  interest  due  on  the  said  securities,  and  to  settle  the  necessary  mortgage 
deed,  and  for  a  receiver  of  the  rents  and  profits  of  tlie  estates  in  Ireland,  and  for  an 
injunction  to  stay  the  Respondent's  receipt  thereof. 

The  Respondent  having  appeared,  by  his  answer  admitted  the  execution  of  the 
bond  of  31st  July,  1816,  and  the  deed  of  covenant  of  the  same  date,  under  the  cir- 
cumstances thereinafter  mentioned,  that  viz.,  at  the  time  of  the  execution  of  the  bond 
he  was  residing  at  Bruges,  in  the  Netherlands,  and  was  waited  upon  by  an  individual 
on  behalf  of  Richard  Wilsonn  Sheppard,  who  produced  tlie  bond  and  "deed,  requiring 
them  to  be  executed  immediately,  and  representing  that  by  the  acts  done  by  him.  the 
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Respondent,  he  had  become  a  partner  in  the  firm  of  Oswald  and  Howell,  and  answer- 
able for  tlieir  debts,  and  that  unless  he  executed  the  bond,  he  would  be  exposed  to  much 
costs,  and  his  estate  in  remainder  would  be  sold  ;  and  the  Respondent,  after  denying 
that  he  ever  was  in  partnership  with  the  firm  of  Oswald  and  Company,  said  that  being 
little  [407]  acquainted  with  business,  and  influenced  by  such  representations,  he 
executed  the  bond  ;  that  since  execution  thereof,  he  had  heard  that  the  firm  of  Oswald 
and  Company  was  not  indebted  to  Sheppard  and  Mackmurdo,  and  that  consequently 
the  bond  and  securities  ought  not  to  be  enforced,  or  at  least  that  they  should  stand 
only  for  such  sum  as  was  reallj-  due  ;  and  submitted  that  the  Appellant  sliould  not 
claim  any  benefit  from  his  assignment  of  the  said  securities. 

The  Respondent  by  his  answer  then  said,  that  for  several  years  before,  and  until 
the  latter  end  of  1831,  the  Appellant  was  employed  by  the  Respondent  as  his  consulting 
counsel  and  confidential  professional  adviser,  and  that  Edward  Longdon  Mackmurdo, 
having  applied  for  payment  of  the  bond,  the  Respondent  caused  a  statement  of  the 
circumstances  to  be  laid  before  the  Appellant,  who  then  became  acquainted  witli  the 
existence  of  his  claims  ;  that  a  treaty  for  compromise  of  the  demand  was  set  on  foot 
with  Mackmurdo,  and  the  terms  thereof  were  submitted  to  tlie  Appellant  as  his  con- 
fidential adviser,  and  which  were  nearly  concluded  in  the  beginning  of  the  year  1832  ; 
that  Mrs.  Budworth  Palmer  died  on  the  31st  of  May,  in  that  year  :  and  the  Appellant, 
having  been  in  treaty  with  Mackmurdo  before  her  death,  entered  into  some  treaty  with 
him  for  the  assignment  of  the  bond,  which  Mackmurdo  afterwards  refused  to  recog- 
nise;  that  he,  Macknmrdo,  again  entered  upon  a  treaty  with  the  Respondent,  through 
his  English  solicitors,  for  a  comjiromise;  and  they  were  on  the  point  of  terminating 
all  differences  for  a  sum  of  £2000,  or  thereabouts,  when  the  Appellant  applied  to 
Maek-[408]-niurdo,  and  agreed  to  give  for  the  bond  and  judgment,  and  all  money  due 
at  foot  thereof,  £2400  ;  that  at  tlie  time  of  such  negotiation,  the  Appellant  was  the 
counsel  and  professional  adviser  of  the  Respondent,  and  had  been  such  for  about 
eleven  vears  before  ;  and  the  Respondent  was  not  aware  until  some  time  afterwards  of 
tlie  contract  entered  into  between  Mackmurdo  and  the  Appellant,  which  was  made 
without  his  knowledge  or  sanction,  contrary  to  his  interest ;  and  the  Respondent  sub- 
mitted that  the  Appellant  acted  unjustJy  in  interfering  with  Mackmurdo  for  the 
purchase  of  the  bond,  and  procuring  the  assignment  thereof,  and  in  doing  so,  that  the 
Appellant  violated  the  trust  and  confidence  reposed  in  him.  The  answer  then  stated 
an  offer  made  on  behalf  of  the  Respondent,  by  notice  in  writing,  dated  the  24th  of 
December,  1834,  to  pay  the  Appellant  the  sum  of  £2400,  the  purchase  money  given  by 
him  for  the  bond,  with  interest  and  costs  :  and  the  Respondent  then,  as  he  said  for 
peace  sake,  and  to  avoid  litigation,  repeated  the  same  pft'er. 

The  Respondent  having  by  his  answer  raised  a  question,  whether  he  had  executed 
the  bond  and  securities  under  threats  and  fraudulent  misrepi-esentations,  as  above 
set  forth,  the  Appellant  amended  his  bill,  charging  that  the  bond  and  deed  were  pre- 
pared by  or  under  the  direction  of  Mr.  Matthew  O'Reilly,  barrister  at  law,  then  acting 
for  the  Respondent,  and  who  was  then  his  land-agent,  (and  which  Mr.  O'Reilly  was  the 
attesting  witness  to  the  execution  of  the  said  securities  by  the  Respondent)  ;  and  that 
the  same  securities  remained  in  Mr.  O'Reilly's  hands,  from  such  execution  thereof,  on 
the  16th  of  .July.  1816,  till  the  20th  of  May,  1817,  when  they  were  transmitted  by  him 
to  Mr.  [409]  Henry  Carpenter,  the  then  solicitor  of  Sheppard  and  Mackmurdo. 

The  Respondent,  by  his  answer  to  the  amended  biU,  denied  the  agenc}'  of  O'Reilly, 
save  as  a  friend  in  receiving  his  income  from  the  castle  of  Dublin,  and  in  receiving 
rents  out  of  certain  lands,  payable  to  the  Respondent  as  an  e/effit  creditor,  on  foot  of 
an  elegit  therein  particularly  mentioned  ;  and  denied  that  the  indenture  or  bond  were 
prepared  or  approved  of  by  O'Reilly,  or  that  he  acted  on  his  behalf  in  the  transaction, 
but  admitted  that  the  bond  and  deed  might  have  remained  in  O'Reilly's  hands  until  the 
20th  of  May,  1817,  and  might  then  by  him  have  been  transmitted  to  Carpenter,  as  in 
the  amended  bill  stated. 

Before  the  Respondent  had  answered  the  Appellant's  bill,  the  Appellant  had  ap- 
plied for,  and  obtained  a  conditional  order  for  a  receiver  of  tlie  Irish  estates,  which 
the  Respondent  discharged  by  investing  in  government  3^  per  cent,  stock,  undec 
an  order  of  the  Court,  the  sum  of  £6147  19s.  3d.  cash,  and  transferring  the  stock, 
so  invested,  to  the  credit  of  the  cause,  to  abide  tlie  fui-tlier  decree  or  order  of  the  Court 
in  the  cause. 
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The  Appellant  having  filed  replication  to  the  Respondent's  two  answers,  and  the 
Respondent  having  rejoined,  tlie  cause  was  at  issue,  and  botli.  parties  entered  into 
evidence,  and  examined  witnesses  in  chief,  and  the  Appellant  cross-examined  several 
of  tlie  Respondent's  witnesses. 

The  following  is  an  abstract  of  the  evidence : 

Mr.  Samuel  Cotton,  of  Basiughall  Street,  solicitor,  proved  that  he  was  from  the 
year  182-1,  for  six  years,  or  thereabouts,  the  solicitor  of  E.  L.  Mackuiurdo,  and  during 
that  period  was  employed  [410]  by  him  to  obtain  from  the  Respondent  payment  of. 
or  further  security  for,  tlie  sums  mentioned,  to  be  secured  by  the  bond  and  deed  of 
covenant.  And  in  the  course  of  such  employment,  he  understood  it  to  be  admitted 
by  the  Respondent,  whom  he,  witness,  saw  at  Bruges,  expressly  upon  the  business  of 
obtaining  such  payment  or  security,  and  also  by  Messrs.  Lucas  and  Parkinson,  as 
his  solicitors,  that  the  said  sums  were  wholly  and  bond  fide  due  and  owing  by  the 
Respondent. 

Sir  Peter  Laurie,  knight,  proved  having  obtained,  on  the  26th  of  December,  1814. 
from  the  Respondent  and  George  Howell,  as  partners  in  tlie  firm  of  Alexander  Oswald 
and  Company,  a  joint  bond,  to  secure  a  debt  which  was  due  to  witness  as  a  creditor  of 
the  firm,  and  that  he  gave  bills  also  for  the  debt  as  a  collateral  security  ;  and  he  proved 
payment  to  him  by  the  Respondent  of  £600,  in  discharge  of  such  debt. 

Richard  Wilsonn  Sheppard  Wilsonne,  theretofore  Richard  Wilsonn  Sheppard,  the 
bankrupt  (who  disclaimed  all  interest  in  the  bond  and  securities,  and  the  monies 
thereby  secured),  proved  the  connection  of  the  Respondent  as  a  partner  in  the  firm 
of  Alexander  Oswald  and  Company,  and  meeting  him  in  that  character;  and  he 
proved  the  matters  out  of  which  the  debt  arose,  for  securing  which  the  securities  were 
given,  and  his  employing  his  solicitor,  Mr.  Carpenter,  in  lf<15,  to  go  to  Ireland,  to 
effect  a  settlement  with  the  Respondent,  as  a  partner  in  the  firm  of  Alexander  Oswald 
and  Company,  who  had  previously  stopped  payment ;  and  tliat  Matthew  O'Reilly 
acted,  in  relation  to  tlie  said  demand,  as  the  legal  adviser  and  agent  of  the  Re-[411]- 
spondent.  And  he  then  proved  the  taking  and  adjusting  of  the  accounts,  and  tliei 
striking  the  balance,  which  witness  proved  he  understood  and  believed  to  be  fairly 
and  duly  settled  by  the  partners  of  botli  firms,  or  by  their  respective  legal  advisers 
and  agents.  And  he  denied  authorising  any  one  to  make  the  representations  as  an 
inducement  to  the  execution  of  the  bond,  as  pretended  and  set  forth  by  the  Resiiondent 
ill  his  original  answer. 

Mr.  Henry  Carpenter,  the  solicitor  employed  by  Richard  Wilsonn  Shejipard, 
jiroved  meeting  O'Reilly  on  the  business  as  the  legal  adviser  of  the  Respondent,  and 
corresponding  with  him  in  that  character;  and  his  evidence  confirmed  the  evidence 
of  Mr.  Sheppard  Wilsonne,  as  to  the  taking  and  adjusting  the  accounts,  and  striking 
the  balance ;  and  that  the  drafts  of  the  said  securities  were  submitted  to  Mr.  O'Reillv 
for  his  ajiprovaJ,  on  belialf  of  the  Respondent.  And  that  he,  O'Reilly,  undertook 
to  get  them  executed  b}^  the  Respondent,  which  he  accordingly  did  ;  and  that  such 
securities,  so  executed,  remained  with  O'Reilly  until  May  following,  when  he  trans- 
mitted tliem  to  witness. 

Mr.  William  Day,  another  witness  on  behalf  of  the  Appellant,  in  a  long  examina- 
tion, confirmed  the  evidence  of  the  above  witnesses  in  all  material  respects. 

The  Respondent,  on  his  part,  examined  several  witnesses,  some  of  whom  the 
Appellant  examined  also  on  cross  interrogatories. 

George  Howell,  one  of  the  partners  in  the  late  firm  of  Alexander  Oswald  and 
Company,  whose  evidence  in  chief  was  directed  principally  to  calling  in  question  the 
correctness  of  the  balance  struck  on  [412]  adjusting  the  accounts,  and  that  the  securi- 
ties given  by  the  Respondent  were  to  stand  only  for  the  amount  to  be  found  really 
due,  on  a  new  investigation  of  accounts ;  on  cross-examination,  proved  that  the  Re- 
spondent was  a  partner  in  the  firm  of  Alexander  Oswald  and  Company,  though  there 
was  no  deed  of  partnership. 

E.  L.  Mackmurdo  proved  that  the  Appellant,  about  the  middle  of  the  year  18.'52. 
for  the  first  time  proposed  to  become  the  ])urchaser  of  his  claims  and  demands  in  the 
pleadings  mentioned,  when,  after  some  discussion,  the  witness  agreed  to  take  £1000, 
and  svibscribed  a  memorandum  to  that  eft'eot,  which  contract  the  witness  afterwards 
refused  to  conclude  ;  and  that  about  the  middle  of  the  year  1833  the  witness  accident- 
ally met  the  Appellant,  and  a  new  treaty  was  opened,  and  a  new  contract  made  and 
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sigued.  to  sell  the  debt  to  tJie  Appellant  for  the  sum  of  £2400.  And  the  witness  said 
that  there  was  not,  to  liis  knowledge  and  belief,  any  treaty  for  the  compromise  of  the 
said  clainjs  and  demands  entered  into  or  carried  on  b}-  and  between  himself  and  the 
Respondent,  or  any  person  on  his  behalf,  furtlier  than  tliat  he  liad  heard  and  believed 
that  Messrs.  Lucas  and  Parkinson,  the  Respondent's  solicitors,  at  different  times,  in 
the  course  of  conversation  with  witness's  solicitor,  expressed  some  intention  of  making 
an  offer  for  compromise,  but  they  never  actually  made  an  offer;  and  that  for  such 
reason,  the  Appellant  was  not  aware  of  the  pendency  of  any  treaty  or  negotiation 
with  the  Respondent  for  a  compromise ;  and  the  Appellant  did  not  at  any  time  inter- 
fere with  witness,  to  prevent  a  compromise  with  the  Respondent.  He  confirmed  the 
[413]  evidence  of  Mr.  Sheppard  Wilsonne,  and  of  Mr.  Samuel  Cotton. 

Mr.  John  Lucas,  and  Mr.  John  Parkinson,  tlie  Respondent's  English  solicitors  be^ 
ing  severally  examined,  said,  that  the  Appellant  was  engaged,  employed,  or  retained, 
as  the  counsel,  or  legal  adviser  of  the  Respondent,  for  the  first  time  in  the  year  1820, 
and  so  continued  such  counsel  or  legal  adviser  till  August,  18-'il,  and  was  not  so  em- 
ployed after  that  period,  or  until  an}'  period  in  the  year  1832  ;  and  that  as  such 
counsel,  the  Appellant  became  acquainted  with  the  said  claims  and  demands  of  the  said 
E.  L.  Mackmurdo,  against  the  Respondent,  and  had  copies  thereof  laid  before  him. 
and  particularly  that  the  draft  of  a  /jost  obit  bond  for  £3570,  payable  sis  months 
after  the  decease  of  Mrs.  E.  B.  Palmer,  from  the  Respondent,  and  his  son  William 
Henry  Roger  Palmer,  to  the  said  E.  L.  Mackmurdo,  in  satisfaction  of  his  said  claims, 
was  laid  before  the  Appellant  for  perusal,  in  or  about  1827,  which  treaty  was  after- 
wards interrupted,  and  never  carried  into  effect,  and  all  further  treaty  for  the  same 
ceased  in  July  1831. 

The  cause  was  heard  on  the  8th  day  of  November,  1836,  before  tlie  Lord  Chancellor 
of  Ireland,  when  his  Lordship  was  pleased  to  declare  the  Appellant  entitled  to  the 
sum  of  £2400,  with  interest,  according  to  the  terms  of  the  offer  mad6  by  the  Re-- 
spondent  to  the  Appellant,  by  notice  of  the  24th  of  December,  1834,  and  his  taxed 
costs  as  between  party  and  party,  up  to  the  service  of  the  notice  of  the  24tli  of  Decem- 
ber, 1834,  provided  the  Appellant  should  elect,  to  accept  the  same,  and  declare  such 
his  election  by  written  notice,  to  [414]  be  served  on  the  Respondent's  solicitor  in  thei 
cause,  within  two  months  from  that  day  ;  and  in  such  case,  the  Respondent  to  be 
entitled  to  his  costs  in  the  said  cause  to  be  tajced  as  between  party  and  party,  from 
the  time  of  the  service'  of  the  said  notice,  of  the  24th  of  December,  1834  ;  and  that  an 
account  should  be  taken  of  the  sum  due  to  the  Appellant  on  foot  of  the  said  principal 
sum  of  £2400,  with  interest  and  costs,  and  also  of  the  sum  due  to  the  Respondent,  on 
foot  of  the  said  costs  ;  the  latter  sum  to  be  deducted  from  the  former,  and  the  Appellant 
to  be  entitled  to  be  paid  the  balance  to  be  found  due  tO'  him  on  foot  of  such  account, 
by  a  transfer  of  so  much  of  the  sum  of  £6158  8s.  4d.,  3i  per  cent,  stock,  remaining  in 
bank  to  the  credit  of  the  said  cause  :  and  it  was  further  decreed,  that  the  Appellant 
should  only  hold  the  said  judgment  and  deed  of  covenant  assigned  tO'  him,  as  securities 
for  such  sum  as  should  te  found  due  to  him  as  aforesaid,  and  should  execute  an  assign- 
jnent  or  release  of  the  said  securities  to  the  Respondent  at  the  costs  of  the  Respondent ; 
and  that  thereupon  tlie  Accountant-general  should  transfer  to  the  Respondent  the 
balance  of  such  money  as  should  be  in  the  funds,  or  in  the  bank,  to  the  credit  of  tlie  said 
cause:  and  in  case  the  Appellant  should  decline  or  omit  to  declare  his  willingness  to 
accept  such  terms,  then  that  the  Appellant's  bill  should  stand  dismissed,  with  costs. 
And  in  such  case  the  Accountant-general  should  transfer  to  the  Respondent  the  entire 
of  the  sum  of  £6158  8s.  4d.,  and  also  such  cash  as  might  be  in  the  bank,  to  the  credit 
of  the  cause. 

The  Appeal  wa«  against  this  decree. 

[415]  For  the  Appellant,  Mr.  Peiiiberton  and  Mr.  Knight. 

The  Respondent  has  not  established  by  any  evidence  tlie  issue  raised  by  his 
answer;  viz.,  that  his  treaty  for  a,  compromise  with  E.  L.  Mackmurdo,  was  nearly 
concluded  in  the  beginning  of  the  year  1832;  and  that  the  Appellant  had  lieen  in 
treat}'  with  E.  L.  Mackmurdo,  before  the  death  of  E.  Budworth  Palmer  ;  which  issue  is 
contradicted  by  all  the  witnesses  of  tlie  Respondent  who  have  l:)een  examined  by  him 
to  that  supposed  fact. 

The  Appellant  did  not  make  any  proposal,  or  commence  any  treaty,  with  E.  L. 
Mackmurdo,  until  after  the  death  of  E.  Budworth  Palmer,  in  May,  1832,  nor  until 
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some  time  after  the  Appellant  had  been  disehartred  by  the  Respondent  from  beinfr 
his  counsel  or  legal  adviser. 

The  Appellant,  at  the  time  of  his  negotiation  witli  E.  L.  Mackmurdo,  was  not  the 
counsel  and  professional  adviser  of  the  Respondent :  and  did  not  violate  any  trust  or 
confidence  reposed  in  him. 

At  the  time  when  the  Appellant  first  opened  such  treaty,  and  from  that  time 
until  the  completion  thereof  by  execution  of  the  assignment  tO'  him,  on  the  3d  of 
August,  1833,  there  was  no  treaty  pending  between  the  Respondent  and  E.  L.  Mack- 
murdo for  a  compromise  of  the  claims  of  E.  L.  Mackmurdo  ;  and  therefore  tlie  Appel- 
lant did  not  act  unjustly  in  interfering  with  E.  L.  Mackmurdo,  for  the  pyrcha.se  of 
the  bond,  and  procuring  the  assignment  thereof. 

For  the  Respondent,  Mr.  Tinney  and  Sir  W.  Follett. 

[416]  In  this  suit  there  may  be  no  need  to  question  tlie  original  securities.  It  is 
a  defence  which  impeaches  the  right  of  the  Appellant  to  inforce  them.  He  was  con- 
fidentially employed,  as  counsel,  to  advise  the  Respondent  with  regard  to  tliese 
securities,  and  cannot  be  permitted  to  use  the  knowledge  which  he  acquired  in  that 
character  to  obtain  a  benefit  for  himself  by  a  purchase  which  is  injurious  to  his 
employer.  Exp.  James  (8  Yes.  337),  Coles  v.  Trecothick  (9  Ves.  234).  Beer  v.  Wanl 
(Jacob,  77),  Cholmondeley  v.  Clinton  (19  Ves.  261.  4  Bli.  O.S.).  The  biU  is  for 
a  specific  performance,  by  the  Respondent,  of  a  covenant  to  assure;  but  that  relief 
is  in  tJie  breast  of  the  Court,  and  if  it  appears  that  the'  Appellant  has  acted  contrary 
to  equitv  the  relief  may  be  refused.  It  is  argued,  that  the  confidential  relation  of 
the  Appellant  had  ceased  when  he  made  the  purchase  ;  but  having  acquired  the  know- 
ledge in  that  character  he  can  never  afterwards  make  use  of  it  to  the  prejudice  of  his 
employer.  Fox  v.  Mackretli  (2  B.  C.  C.  400).  Suppose  a  trader,  under  embarrass- 
ment, is  desirous  of  compromising  for  his  debts,  and  he  employs  an  attorney  to 
manage  tlie  affair,  could  tlie  attorney  buy  up  the  debts  for  himself?  Lees  v.  Xutta} 
(1  Russ.  and  M.  53).  It  is  doubtful  whether  there  is  any  debt  at  all ;  and  if  so,  what 
is  the  amount  of  it?  (See  Exparte,  Bennet,  10  Ves.  381.  Lord  Kingsland  v.  Barne- 
wall,  4  B.  P.  C.  154.     Norris  v.  Le  Neve,  3  Atk.  98). 

The  Lord  Chancellor  (July  15) :  In  this  case  it  appears,  that  William  Henry 
Palmer,  in  the  year  1816,  executed  a  bond  to  a  person  of  tlie  name  of  Shep-[417]-pard, 
and  he  at  the  same  time  executed  a  deed  of  covenant,  by  which  he  charged  real  estates 
belonging  tO'  him  with  certain  sums,  due  from  him.  Mr.  Carter,  tlie  present  Apjiel- 
lant,'  was  professionally  employed  for  Mr.  Palmer,  and  afterwards  he  purchased  the 
charge  upon  the  Respondent's  estate;  and  tlie  question  which  was  discussed  at  your 
Lordship's  bai-,  was,  whether  Mr.  Cai-ter  from  his  connection  as  professional  agent. 
and  being  employed  by  Mr.  Palmer,  was  incapacitated  from  purchasing  that  charge 
on  the  estate  of  tlie  person  for  whom  he  was  so  concerned.  The  case  came  before  the 
Court  of  Chaucer}'  in  Ireland  ;  and  it  appeared  from  the  answer  of  Mr.  Palmer,  that  he 
was  willing  to  pay  a  certain  sum,  not  tlie  ajuount  of  what  was  alleged  to  be  due  on 
the  charge ;  but  he  said  he  was  willing  to  pay  a.  certain  sum  to  Mr.  Carter,  being  the 
sum  wliicli  Mr.  Carter  had  paid  for  the  purchase  from  the  pereon  in  whom  the  in- 
cumbrance was  then  vested.  The  decree  which  was  pronounced  by  the  Lord  Chan- 
cellor of  Ireland,  was  in  tliese  terms:  the  Court  declared  "Tlie  Ajipellant  entitled 
to  the  sum  of  £2400  witli  interest,  according  to  the  terms  of  tlie  offer  made  by  the 
Respondent  to  the  Appellant,  by  the  notice  of  the  24th  of  Decembeir,  1834,  and  his 
taxed  costs,  as  between  party  and  party,  up  to  tlie  service  of  the  said  noticCi  of  the 
24th  of  December,  1834,  provided  the  Appellant  should  elect  to  accept  the  same,  and 
declare  such  his  election  by  written  notice,  to  lie  sen'cd  on  the  Respondent's  solicitors 
in  tlie  cause,  within  two  months  from  that  day  ;  and  in  such  case  the  Respondent  to 
be  entitled  to  his  costs  in  tlie  said  cause  to  be  taxed,  as  between  party  and  party, 
from  the  time  of  the  [418]  service  of  the  said  notice  of  tlie  24th  of  December,  1834." 
Now  it  is  quite  obvious  what  the  intention  of  the  Court  was  in  making  tliat  provision  ; 
one  party,  tlie  Defendant,  had  said  he  was  willing  tO'  pay  a  certain  sum  which  wa.s 
less;  than  the  amount  of  what  the  Plaintiff  claimed,  and  the  object  undoubtedly  was 
to  give  the  Plaintiff  the  option  of  having  that  sum,  merely  to  give  him  tlie  opportunitv 
of  accepting  the  sum  tendered  ;  but  I  appreliend,  however  meritorious  the  object, 
that  it  was  not  consistent  with  tlie  forms  of  the  proceedings  in  a  court  of  equit}'  to 
make  tliat  jiart  of  the  order  ;  the  parties  might  settle  that  between  themselves  :  but  it 
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was  not  proper  or  regular  to  make  that  a  part  ol  the  decretal  order.  Then  the  decree 
goes  on  :  "  in  case  the  Appellant  should  decline  or  omit  to  declare  his  willingness  to 
accept  such  terms  as  aforesa.id,  then  that  the  Appellant's  biU  should  stand  dismissed, 
with  costs  against  the  Appellant."  Whether  Mr.  Carter  wasi  or  not  in  a  situation  to 
buy  up  this  incumbrance  on  Mr.  Palmers  estate  is  a.  question  which  in  the  view  I 
take  oif  this  case  it  is  not  necessary  for  your  Lordships  tO'  give  a  decision  upon,  in- 
asmuch as  it  appears  to  me  tliat  the  form  of  tlie  decree  is  not  siicli,  as  under  the 
circumstances  of  the  case  it  ought  to  have  been.  It  appearis  that  Mr.  Carter  had 
bought  up  tlie  incumbrance,  he  had  bought  up  the  incumbrance  for  a  less  sum  than 
was  due  upon  it.  Now  that  he  was  entitled  to  something  out  of  the  estate  is  beyond 
all  question  ;  because  the  party,  the  owner  of  tlie  estate,  owed  tlie  debt ;  and  the  only 
way  in  which  tlie  ownei'  of  the  estate  could  compel  Mr.  Carter  to  take  les,s  than  the 
amonnt  of  the  incumbrance  on  tlie  estate  was  on  this  ground,  [419]  that  inasmuch 
as  he  was  employed  as  agent  for  him,  equity  would  not  permit  an  agent  dealing  with 
a,  debt  charged  on  his  client's  or  employer's'  estate  to  take  a  benefit  tO'  himself  ;  and  tlie 
client  or  employer  is  in  such  case^s  entitled  to  say,  "  If  you  buy  up  that  debt  on  my 
estate,  I  must  pay  you  what  you  have  paid  ;  but  I  have  a.  right  to  consider  the  purchase 
as  made  on  behalf  of  the  owner  of  the  estate."  But  tliat  is  aai  equity  which  the 
party,  the  owner  of  the  estate,  must  enforce  against,  the  agent,  it  is  not  an  equity 
which  will  entitle  the  owner  of  the  estate  to  refuse  tO'  pay  anything  in  respect  of  that 
demand.  The  decree  as  pronounced  by  thei  Court  of  Chancery  in  Ireland,  dismissed 
the  bill ;  it  therefore  does  not  say  wliether  he  is  to  receive  tlie  whole,  or  so  much  as  he 
has  paid  ;  but  the  effect  of  it  is  tO'  deny  all  relief  and  payment  tO'  tJie  person  in  whom 
this  charge  is  legally  vested.  I  apjirehend  the  course  which  a.  court  of  equity  ought 
to'  ha.ve  taken  would  have  been,  not  to  have  dismissed  the  bill,  but  to'  have  given  effect 
to  tlie  charge  to  the  extent  of  making  such  a  decree  as  tlie  party  was  entitled  to  ; 
but  toi  make  it  so  as  to  give  the  Defendant,  iJie  owner  of  the  estate,  an  opportunity 
of  asserting  his  equity ;  that  equity  being,  tO'  consider  the  purchase  of  the  charge  as 
a  purchase  for  the  benefit  of  him  the  owner  of  the  property.  Tlia.t  O'Uglit  to-  have 
been  done  by  a  cross  bill  ;  they  seem  very  mucli  to  have  mistaken  their  way  in  the 
proceedings  of  the  Court,  of  Chancery  in  Ireland.  The  object  of  your  Lordships 
would  be  to  give  them  an  opportunity  of  setting  themselves  right ;  and  the  way  in 
which  your  Lordships  may  eft'ect  that,  object,  would  be  to  re\'erse  tlie  decree  dis- 
missing the  bill,  and  in  lieu  of  that  decree  of  dismissal  to  direct  that  [420]  tliere 
shall  be  a  reference  tO'  thei  Master  to  enquire  what  was  due  in  respect  of  the  charge 
on  the  property,  created  by  the  deed  of  the  30th  of  July,  1816,  at  the  date'  at  which 
Mr.  Carter  purchased  the  charge,  witho'Ut  prejudice  to  any  bill  which  tlie'  O'wner, 
Mr.  Palmer,  may  file  against  Mr.  Carter,  the  agent.  If  it  is  the  duty  of  a  court  of 
equity  to  make  a.  decree,  it  is  impossible  to  make  a  decree  which  shall  be  less  injurious 
to  the  future  rights  of  Mr.  Palmer  than  that  which  I  have  suggested^  inasmuch  as 
there  will  only  be  an  inquiry  to  ascertain  what  was  due  on  the  charge  ;  and  if  Mr. 
Palmer  tliinks  proper  to  raise  this  question  a'gaiust  Mr.  Carter,  he  will  have  tlie 
opportunity,  before  tlie  cause  cO'iiies  to  tliat  sta,te'  in  which  pa'yme-nt  will  be  awarded 
to  Mr.  Carter,  of  contending  that  he  is  only  entitled  to'  tlie  purcha,se-money  which  he 
paid  for  the  charge  on  the  estate. 
Decree  reversed. 


[421]  ENGLAND. 

(Exchequer  Chamber.) 

■GEORGE  GARLAND,  Esq^—Plaintif  in  Error:  THOMAS  CARLISLE,  Assignee 
of  the  Estate  and  Effects  of  GEORGE  VALENTINE  LEONARD,  a  Bankrupt,— 
Defendant  in  Error. 

JMews'  Dig.  i.  363,  461  ;  ii.  940  ;  vi.  646.  S.C.  4  CI.  and  F.  693  ;  o  CL  and  F.  354 ; 
1  Scott  587  ;  4  Bing.  N.C.  7  ;  3  M.  and  W.  152.  Cited  with  approval  in  HolJins 
v.  Fnwler,  1875,    L.R.  7  H.L.    764.] 
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In  an  action  of  trover,  brought  by  tlie  assigriieeSi  of  a  bankrupt  against  a  sheriff 
to  recover  tlie  value  of  goods  seized  under  an  execution,  tlie  following  facts 
(among  others)  were  found  by  special  verdict: 
On  the  16th  of  Decemter,  1824,  a  wi-it  of  fieri  facias  against  L.,  and  at  the  suit 
of  P.,  was  delivered  to  the  under  sheriff.  On  the  17th  of  December,  the  goods 
on  the  premises  of  the  debtor  were  seized.  On  tlie  Slth  of  December,  in 
consequence  of  an  arrangement  between  the  debtor  and  creditor,  the  execu- 
tion was  withdra.\vn  ;  and,  under  tlie  agreement,  the  goods  were  removed  by 
the  direction  of  W.,  an  agent  for  tlie  attornies  of  the  execution  creditor. 
How  tliey  were  disposed  of  does  not  appear  ;  but  tlie  fees,  poundage,  etc.  of 
the  sheriff's  officer  were  paid.  On  the  8th  of  January,  1825,  a  commission 
uf  bankruptcy  issued  against  L.,  founded  on  an  act  of  bankruptcy  committed 
on  the  15th  of  October^  1824:  It  did  not  appear  that  the  sheriff  at  the  date 
of  tlie  seizure  had  notice  tliat  an  act  of  bankruptcy  had  been  committed. 
On  the  29th  of  January,  the  usual  assignment  of  the  bankrupt's  estate  and 
effects  was  made  tO'  the  Plaintiff.  The  action  was  brought  in  June,  1825. 
and  a  verdict  found  for  the  Plaintiff :  upon  a  new  trial,  a  special  verdict 
was  found,  comprising  the  facts  beforeFmentioned. 
Upon  argument  of  tlie  special  verdict,  the  Court  was  of  opinion, 
1.  That  there  was  a  sufficient  conversion  by  tlie  sheriff'  whereon  to  maintain  the 

action  of  trover. 
[422]   2.   That  the  sheriff  was  liable  for   such  conversion,   notwithstanding  his 
total  ignorance  at.  tlie  time  that  an  act  of  bankruptcy  had  been  committed  ; 
and  judgment  was  given  accordingly. 
Upon  writ  of  error  to  the  Exchequer  Chamljer,  the  judges  being  equally  divided 
in  the  opinions,  tlie  judgment  stood  ;  and  upon  further  writ  of  error  tO'  tlie 
House  of  Lords,  the  judgment  was  affirmed. 
This  \\Tit  of  error  was  brought  by  the  Plaintiff'  in  error,  to  reverse  a  judgment 
of  the  Court  of  Exchequer  Chamber,  of  Michaelmas  term,  1833. 

The  action  was  in  trover,  brought  in  his  Majesty's  Court  of  Common  Pleas,  by 
Thomas  Carlisle,  the  Defendant  in  error,  as  assignee  of  the  estate,  and  eft'ects"  of 
George  Valentine  Leonard,  a  bankrupt,  against  George  Garland,  Esquire,  the  Plain- 
tiff' in  error,  late  sheriff'  of  the  county  of  Dorset.. 

The  cause  was  tried  before  Mr.  Justice  Littledale,  at  the  Summer  assizes  at 
Dorchester,  in  the  year  1825,  when  a  verdict  was  found  for  the  Plaintiff.  Damages 
£450. 

This  verdict  was  set  aside ;  and  upon  a  new  trial,  before  tlie  same  learned  Judge, 
the  jui-y  found  the  following  facts  by  a  special  verdict: 

"  That  the  within  named  George  Valentine  Leonard,  at  the  time  of  the  committing 
the  act  of  bankruptcy,  and  the  issuing  of  tlie  commission  hereinafter  mentioned, 
was  a  trader  Avithin  the  intent  and  meaning  of  and  subject  to  the  statutes  made  and 
then  in  force  conceraing  bankrupts ;  and  that  there  was  then  a  good  petitioning 
creditor's  debt:  That  the  said  George  Valentine  Leonard,  on  the  15th  of  October, 
1824,  committed  an  act  O'f  bankruptcy:  That  on  the  15th  of  December,  in  the  same 
year,  a.  writ  of  fieri-  facias  issued  out  of  his  Ma-[423]-jesty's  Court  of  King's  Bench, 
tested  the  last  day  of  Michaelmas  term  preceding,  returnable  on  Monday  next, 
after  eight  days  of  St.  Hilary  tlien  next,  and  directed  to  the  sheriff  of  Doi-set, 
commanding  him,  that  o.f  tlie  goods  and  chattels  of  the  said  George  Valentine 
Leonard,  he  should  ca.use  to  be  levied  as  well  a  certain  debt  of  £604,  which  Joshua 
i'ayne  had  recovered  against  him  in  the  Court  of  King's  Bench,  as  also  65s.  for  his 
dama.ges,  as  well  by  reason  of  the  detaining  o.f  that  debt,  as  for  his  costs  and  charges ; 
which  said  writ  was  endorsed  to  levy  £306  Is.  6d,  besides  slieriff's  fees,  poundage, 
officers'  fees,  and  all  incidental  expenses:  That  on  tlie  16th  day  of  the  same  month 
(if  December  the  said  writ  wis  delivered  to  Mr.  William  Parr  (at  that  time  under- 
sheriff  to  the  Defendant,  who  was  then  sheriff'  of  Dorset,)  by  John  Williams,  an 
agent  of  the  said  Joshua  Payne,  together  with  a  letter  from  Green  and  Ashhurst, 
his  attorneys ;  a  copy  whereof  is  as  follows  : 

"  Sambrook  Court,  Basinghall  Street, 
"  lotli  December,  1824. 

■■  Sir  :   The  bearer,  Mr.  Williams,  will  deliver  a  writ  of  fieri  feu-ias  to  vou,  which 
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we  have  issued  against  the  goods  of  Mr.  George  Valentine  Leonard,  and  upon  which 
you  will  be  pleased  to  grant  a  warrant  to  an  officer  living  near  to  Ljine.  We 
authorise  you  and  the  officer  tO'  take  Mr.  Williams's  directions  on  the  subject  of 
this  execution,  and  to  withdraw  from  possession  if  he  sliall  think  fit  to  request  yov\ 
so  to  do.     (We  are)  Green  and  Ashurst. 

••  Mr.  Parr." 

[424]  And  on  the  17tli  of  that  month  the  Defendant  issued  his  warrant,  directed  to 
William  Restarick,  his  bailiff,  rec-iting  tlie  said  writ,  and  commanding  him  to  levy 
of  the  goods  and  chattels  of  the  said  George  Valentine  Leonard,  as  required  by  the 
said  writ,  tliat  the  said  shea-iff  might  ha.ve  the  money  as  by  the  same  he  was  com- 
manded :  That  the  warrant  was,  by  the  said  John  Williams,  the  agent  of  the 
said  Joshua  Payne,  delivered  to  the  said  Williaan  Restarick,  together  with  a  letter 
from  the  said  William  Parr,  as  under-sheriff  as  aforesaid,  to  tlie  said  William 
Restarick ;  a.  copy  of  which  is  a,s  follows : 

"  Payne  v.  Leonard. 

"  Poole,  16tli  December,  182i. 

■•  Sir  :  Inclosed  is  a  warrant  to  levy  on  the  Defendant's  property,  which  I  send 
you  by  Mr.  Williams,  whose  directions  you  will  take  in  the  execution  of  the  warrant  : 
and  if  he  requests  you  to  withdraw  the  execution,  you  will  do  so  on  his  giving  you 
a  written  authority'  Wm.  Parr." 

Who  afterwards,  on  the  I7th  of  December,  in  the  year  last  aforesaid,  entered  the 
said  George  Valentine  Leonard's  house  and  premises  at  Lyme,  in  the  county  of 
Dorset,  and  tliere  seized  and  took  divers  goods  in  the  declaration  mentioned,  which 
were  tlie  goods  of  the  said  Goorge  Valentine  Leonard,  but  which,  by  the  subsequent 
commission  of  bankrupt  and  assignment,  became  tlie  property  of  the  Plaintiff, 
by  relation  from  the  act  of  bankruptcy,  of  the  value  of  £450,  under  and  by  virtue 
of  the  same  writ,  putting  Robert.  Gascoigne,  his  assistant,  [425]  in  possession,  and 
leav.ing  with  him  the  warrant,  and  kept  possession  of  the  same  till  tlie  24th  of  the 
same  montli :  That  whilst  said  Robert  Gascoigne  was  so  in  possession,  as  the  assistant 
to  the  said  William  Restarick,  divei-s  goods,  parcel  of  the  said  goods  in  the  said 
declaration  mentioned,  of  the  value  of  £445,  which  were  the  goods  of  the  said 
George  Valentine  Leonard,  but  which,  by  tlie  subsequent  commission  of  bankrupt 
and  assignment,  became  the  property  of  the  Plaintiff,  by  relation,  from  the  act 
of  bankruptcy,  were  made  up  into  thirteen  packages,  which  tlie  said  WiUiam  Restarick 
understood  were  packed  for  the  purpose  of  satisfying  tlie  levj',  in  pursuance  of 
an  arrangement  made  between  the  said  John  Williams  and  the  said  George  Valentine 
Leonard,  eight  of  them  to  pay  the  debt  due  from  the  said  George  Valentine  Leonard 
to  the  said  Joshua  Payne,  and  the  remaining  five  of  tliem  to  be  sold  by  the  said 
Josliua  Payne,  for  the  sheriff's  poundage,  officers'  fees,  and  other  expenses,  which 
the  said  John  Williams,  as  such  agent,  should  have  incurred,  or  might  incur,  in  and 
about  the  said  ler^-y,  the  surplus  balance  to  be  remitted  to  the  said  George  Valentine 
Leonai-d  ;  tlie  greatest  part  of  these  goods  had  been  originally  purchased,  by  the 
said  George  Valentine  Leonard,  of  the  said  Joshua  Payne,  but  some  few  of  the 
goods,  so  purchased,  having  been  sold,  the  value  of  them  was  made  up  out  of  the 
said  George  Valentine  Leonard's  stock,  but  the  said  Joshua.  Payne  had  not,  by 
this  arrangement,  any  uioTe  than  his  just  debt:  That  after  such  arrangement  had 
been  sO'  made  between  them,  on  the  24th  of  the  same  montli  of  December,  the  said 
John  Williams,  agent  for  the  said  Joshua  Payne,  delivered  to  the  said  [426]  William 
Restarick  two  letters,  one  dated  the  23d  of  Decembeir,  signed  by  the  said  George 
Valentine  Leonard,  and  directed  to  the  said  William  Restarick,  as  follows  : 

"  '  I  request  and  empower  you  to  take  goods  instead  of  cash,  to  the  amount  of 
the  lefvy  in  tlie  above  cause.' 

"  And  tlie  other,  dated  Lyme,  24tli  of  December,  1824,  signed  by  .Tohii  Williams, 
as  follows : 

"'I  hereby  authorise  and  request  you  to  quit  possession,  the  Plaintiff'  having 
been  satisfied  the  wliole  debt  and  costs  m  this  action.' 

"  The  execution  was  aftenvards.  on  the  la.st-mentioned  day.  wholly  abandoned  : 
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and  the  said  Robert.  Gascoigne,  and  the  said  William  Restariek,  quitted  the  premises 
of  the  said  George  Valentiue  Leonard,  leaving  all  the  said  goods  thereon  ;  the  said 
Robert  Gascoigne  going  to  Bridport,  and  taking  the  said  warrant  with  him,  and 
the  said  WiUiam  Restariek  to  the  Cups  Inn  at  Lyme:  That,  two  hours  aftter,  the 
<aid  John  Williams,  the  agent  of  the  said  Joshua  Payiie,  came  to  the  said  William 
Restariek,  at  tlie  Cups  Inn,  to  settle  with  him  for  tlie  sheriff's  poundage,  and  his, 
the  said  WiUiam  Restarick's,  expenses  for  inventory,  holding  possession,  levying, 
and  other  expenses,  which  was  done,  and  was  the  first  time  tliey  had  been  adjusted; 
and  the  said  John  Williams  paid  to  the  said  William  Restariek  the  whole  thereof 
except  live  pounds,  which  he  did  not  pay.  He,  the  said  John  Williams,  and  the 
said  William  Restariek,  agreed  that  the  said  John  Williams  should  cause  goods, 
to  the  a,mount  of  five  pounds,  to  be  packed  up,  and  send  them  tO'  Bridport  to  the 
said  Restariek,  to  be  deposited  with,  [427]  and  kept  by  him,  tiU  the  said  five  pounds 
should  be  remitted  to  him. 

'■  That  a,  quantity  of  goods  of  the  value  of  five  poiunds,  being  the  residue  of  the 
goods  mentioned  in  the  declaration,  was  accordingly  fetched  from  the  shop  of  the 
said  bankrupt  by  Dudley,  and  by  Farrant,  a  shopman  of  the  said  bankrupt,  aaid 
sent  to'  the  Cups  Inn,  and  was  afterwards,  on  the  following  Monday,  tJie  26th  of 
December,  in  the  same  year,  received  by  the  said  William  Restariek,  at  Bridport, 
by  tJie  Lyme  carrier  :  That  the  said  five  pounds  were,  about  two  months  after, 
]iaid  to  the  said  William  Restariek,  who  forwarded  the  said  package  of  goods,  about 
the  same  time  that  the  money  was  paid,  by  the  van,  tO'  London,  to  the  said  Joshua 
Payne:  That  the  said  William  Restai-ick,  at  tlie  time  he  received  the  same  quantity 
of  goods,  knew  that  they  were  part  of  the  goods  which  liad  Ijeen  so'  seized  as  aforesaid. 
That  the  said  thirteen  packages  of  goods  were,  after  tlie  said  execution  was  so 
abandoned  as  aforesaid,  on  the  same  day,  semt  by  the  said  John  Williams,  a^  such 
agent  as  aforesaid,  from  the  said  house  and  premises  of  the  said  George  Valentine 
Leonard,  to  the  Cob  at  Lyme,  each  of  them  being  marked  with  the  lettei-s  I.  P., 
being  tlie  initials  of  the  said  Joshua  Payne's  name,  and  tlience  shipped  for  London, 
addressed  I.  P.,  Carpenter  Smith's  Wharf;  and  were  directed,  by  the  said  John 
Williams,  to  be  sent  tO'  34.  Old  Change,  for  .Joshua  Payne.  They  were  sent,  togetiier 
with  four  other  packages  of  goods  (which  had  been  sent  tO'  tlie  Cups  some  days  before 
the  execution,  and  are  not  the  subject  of  the  present  action)  making  seventeen  packages 
in  the  whole:  That  they  [428]  were  landed,  on  their  arrival  in  London,  at  Car- 
penter Smith's  Wharf,  wliereof  Rieliard  Wilson  was  the  wharfinger:  That,  on  the 
8th  day  of  January,  1825,  a  commission  of  bankrupt  issued  against  the  said  George 
Valentine  Leonard,  under  which  he  was,  on  the  lith  of  the  same  month,  declared  a 
bankrupt :  That,  on  the  29th  of  tiie  same  month,  an  assignment  of  the  estate  and 
effects  of  the  said  bankrupt  was  made  by  the  commissioners  under  the  said  com- 
mission to  tlie  said  Plaintiff  That  in  tlie  beginning  of  February,  1825,  Mr. 
Henry  Ball  asked  the  said  Richard  Wilson,  if  he  would  deliver  the  said  seventeen 
packages  of  goods  to  him?  who  said,  certainly  not,  until  it  was  ascertained  in  a 
court  of  law  to  whom  they  belonged  ;  and  they  still  remain  at  the  said  wharf,  in  his 
possession:  That  on  the  15th  of  Juna  1825,  at  Poole,  in  Dorsetshire,  the  said 
Plaintiff  demanded  the  goods  mentioned  in  the  declaration  o>f  the  said  Defendant, 
who  referred  him  to  Mr.  Pan-,  his  under-sheriff  :  That  the  said  Plaintiff"  soon  after, 
seeing  the  said  Defendant  and  tlie  said  Mr.  Parr  together  at  Poole,  in  the  said 
county  of  Dorset,  asked  tlie  said  Mr.  Parr,  in  the  presence  of  the  said  Defendant, 
whetlier  it  was  his,  the  said  Mr.  Parr's  intention,  to  comply  with  the  terms  of  the 
same  demand  or  not?  to  which  the  said  Mr.  Parr  answered,  '  No,  certainly  not.'  But, 
whetlier  or  not  upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in  form 
aforesaid  found,  the  said  Defendant  is  guilty  of  the  premises  within  mentioned, 
within  laid  to  his  charge,  or  any  part  thereof,  in  manner  and  form  as  the  said 
Plaintiff  hath  within  thereof  complained  against  him,  the  jurors  aforesaid  are 
altogether  ignorant;  and  [429]  thereupon  they  pray  the  advice  of  the  Coi^rt  of  our 
said  Lord,  the  King  of  the  Bench;  and  if  upon  the  whole  matter  aforesaid  it  shall 
seem  to  the  said  Court  that  the  said  Defendant  is  guilty  of  all  tlie  said  premises, 
then  the  jurors  aforesaid,  upon  their  oatlis  aforesaid,  say,  that  the  said  Defendant 
is  guilty  thereof  in  manner  and  form  as  the  said  Plaintiff'  hath  witliin  thereof 
complained   against   him  ;   and,   in  that  casC',  they  assess  the  damages  of  the  said 
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Plaintiff,  by  him  sustained  by  reason  of  the  same  premises,  besides  his  costs  and 
charfjes  by  him  about  his  suit,  in  this  behalf  expended,  to  £450,  and  for  those  costs 
and  charijres  to  40s.  And  if.  ujjon  the  whole  matter  aforesaid,  it  shall  seem  to  the 
Court  that  the  Defendant  is  guilty  of  the  said  premises,  as  to  the  said  goods  so 
packed  up  and  sent  to  the  said  William  Restarick,  at  Bridport.,  then  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say,  that  tlie  said  Defendant  is  guilt}-  thereof 
in  manner  and  form  as  the  said  Plaintiff  hath  within  thereof  complained  against 
ihim ;  and,  in  that  case,  they  assess  the  damages  of  the  said  Plaintiff,  by  him  sus- 
tained by  reason  of  the  said  last-mentioned  premises,  besides  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  to  £5,  and  for  those  costs  and  charges 
to  40s.  But  if  upon  the  whole  matter  aforesaid  it  shall  seem  to'  the  Court  tliat  tlie 
said  Defendant  is  not  guilty  cf  the  same  premises,  then  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say,  that  the  said  Defendant  is  not  guilty  thereof  in  manner 
and  form  as  he  hatli  within  in  pleading  alleged." 

This  speciiil  verdict  was  argued  before  the  Court  of  Common  Pleas,  in  Hilary  term, 
1831,  and  the  [430]  Court  delivered  their  judgment  in  favour  of  Tliomas  Carlisle, 
the  Defendant  in  eiTM-.* 

On  the  16tli  of  May,  1632,  the  judgment  was  signed,  and  entered  on  tlie  Roll. 
On  the  10th  of  August,  1832,  a  writ  of  error  to  rers-erse  this  judgment  was  brought 
into  the  Exchequer  Cha.mljer  by  George  Garland,  esquire,  the  Plaintiff  in  en-or  :  and 
he  assigned  for  error,  as  follows : 

"  That  in  the  record  and  proceedings  aforesaid,  and  also  in  giving  the  judgment 
aforesaid,  there  is  manifest  error  in  this,  to  wit,  that  the  declaration  aforesaid,  and 
the  matters  therein  contained,  are  not  sufficient  in  law,  for  the  said  Thomas  Carlisle 
to  have  or  maintain  his  aforesaid  action  thereof  against  the  said  George  Garland; 
there  is  also  error,  in  this  to  wit,  that,  by  the  record  aforesaid,  it  appears  mat  the 
judgment  aforesaid,  in  form  aforesaid,  was  given  for  the  said  Thomas  Carlisle  against 
the  said  George  Garland,  whereas  by  the  law  of  the  land  the  judg-ment  ought  to  have 
been  given  for  the  said  George  (iarland,  against  the  said  Tlioma«  Carlisle:  and  the 
said  George  Garland  prays,  etc." 

To  which  assignment  the  Defendant  in  error  joined. 

Tlie  special  verdict  was  argued  tjefore  the  Court  of  Exchequer  Chamber,  on  tlie 
17th  of  June,  1833  ;  and,  on  the  26th  of  November,  1833,  that  Court  affirmed  the  judg- 
ment of  the  Court  of  Common  [431]  Pleas  in  favour  of  Thomas  Carlisle,  the  De- 
fendant in  error.t 

Upon  tills  judgment  tlie  Plaintiff  in  error  brought  a  writ  of  error  returnable 
before  Lords  in  Parliament ;  and  assigned  for  error,  as  foUows : 

"  Tliat  in  the  record  and  proceedings  aforesaid,  and  also  in  giving  and  affirming 
the  judgment  aforesaid,  there  is  manifest  error  in  this,  to  wit,  that,  by  the  record 
aforesaid,  it  appears  that  the  judgment  aforesaid,  given  by  the  said  Court  of  our 
Lord  the  King  of  the  Bench,  at  Westminster,  before  the  Right  Honourable  Sir  Nicolas 
Conyngham  Tind.al,  Knight,  and  his  companions,  tlien  his  Majesty's  Justices  of  the 
Bench,  at  Westminster,  in  the  county  of  Middlesex,  was  given  for  the  said  Thomas 
Carlisle,  assignee,  as  aforesaid,  against  the  said  George  Garland,  whereas,  by  the  law 
of  tlie  land,  the  said  judgment  ought  to  have  teen  given  for  the  said  George  Garland 
against  tlie  said  Thomas  Carlisle,  assignee,  as  aforesaid  :  therefore  in  that  there  is 
manifest  error:  there  is  also'  error  in  affiriiiing  the  said  jud.gment,  because  he  says 
that  the  judgment  aforesaid  was  affirmed  in  the  Court  of  our  Lord  tlie^  King  of  the 
Exchequer  Chamber,  at  Westminster,  before  the  Justices  of  our  Lorid  the  King,  as- ' 
signed  to  Jiold  pleas  in  the  Court-  of  our  said  Lord  the  King,  before  the  King  himself, 
and  the  Barons  of  the  Exchequer  of  our  said  Lord  the  King  of  the  degree  of  the  coif, 
whereas  no  such  affirmance  of  the  said  judgment  ought  [432]  to  have  been  given  tliere- 


*  The  arguments  of  counsel  and  the  judgment  of  the  Court  of  Common  Pleas  on 
tliis  special  verdict  are  reported  in  the  seventh  volume  of  Bingham's  reports,  page 

298. 

t  The  judgment  of  the  Court  of  the  Exchequer  Chamber,  delivered  by  the  several 
learned  judges,  will  be  found  in  tlie  third  volume  of  Tyrwhitt's  reports. .page  705,  and 
in  the  second  volume  of  Crompton  and  Meeson's  reports,  page  31. 
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upon  :  but,  by  the  law  of  the  hand,  the  said  judguuent  ought  to  have  been  reversed, 
therefore  in  that  there  is  manifest  error  ;  and  the  said  George  Garland   prays,  etc." 

To  which  assignment  tlie  Defendant  in  error  joined. 

The  printed  reasons*  in  support  of  the  Plaintiff  in  error's  case,  were  as  follows : 

Tlie  facts  stated  in  the  special  verdict  do  not  show  a  sufficient  conversion  to 
entitle  the  Plaintiff  to  sustain  the  action,  inasmuch  as  the  sheriff'  uiu  no  more  than 
seize  the  goods.  His  interference  never  weait  beyond  the  mere  seizure.  It  terminated 
when  the  execution  was  withdrawn,  and  before  there  had  been  any  conversion  of  the 
goods.  From  the  moment  when  the  execution  was  withdrawn,  he  ceased  altogether 
to  have  any  tiling  to  do  with  the  matter.  By  the  act  of  withdrawing  the  execution, 
the  possession  of  the  goods  was  restoi-ed  tO'  the  bankrupt ;  and  the  subsequent  dealings 
with  the  goods  were  the  acts  of  the  bankrupt  and  of  Payne,  by  l|is  agent,  Williams  ; 
and  to  those  acts  the  sheriff'  ■«  a.s  no  party.  If  even  there  was  a  conversion  of  the  goods 
by  the  sheriff',  he  acted  in  total  ignorance  that  any  act  of  bankruptcy  liad  then  been 
committed  by  Leonard.  And.  although  the  Plaintiff  in  the  execution  is  bound  by 
relation  back  to  the  act  of  bankruptcy,  the  sheriff'  is  in  a  wholly  diff'erent  situation, 
inasmuch  as  he  acts,  not  of  liis  own  accord,  or  for  his  own  benefit,  but  as  a.  public 
officer  of  the  crown,  and  in  strict  obedience  to  the  king's  writ ;  and  he  ought,  therefore, 
to  be  protected  by  his  official  character,  if  he  acts  igno-[433]-rantly  and  innocently, 
and  not  to  be  made  answerable  as  a  wrong-doer,  by  subsequent  events,  for  that  which, 
at  the  time  he  did  it,  it  was  not  only  lawful,  but  his  bounden  duty  to  do,  and  which  he 
would  have  had  no  excuse  for  refusing,  and  could  not  have  refused  tO'  do. 

For  the  Defendant  in  error,  tlie  following  reasons  were  a,ssigned  : 

Supposing  tluit  in  this  case  there  had  been  a  regular  execution  of  the  writ  by  the 
sheriff"  (the  Plaintiff'  in  error),  it  is  contended  that  the  property  of  the  bankrupt, 
the  said  George  Valentine  Leonard,  became  the  property  of  the  assignee  (the  Defen- 
dant in  error)  by  relation  from  the  time  of  the  act  of  bankruptcy,  and  consequently 
the  property  seized  was  not  that  of  George  Valentine  Leonard,  which  the  sheriff  was 
directed,  by  the  writ,  to  take,  but  the  property  of  the  assignee. 

There  is  nothing  in  the  statute  21  James  I.,  c.  19.  s.  9.,  or  any  other  of  the  statutes 
relating  to  bankruptcy,  which  prevents  this  relation  operating  against  a  sheriff,  as 
well  as  against  tlie  execution  creditor,  on  whose  behalf  the  seizure  is  made;  on 
the  contrary,  it  remains  as  the  decision  of  all  the  superior'  courts  at  Westminster, 
that  the  relation  takes  effect  against  the  sheriff',  and  he  is  liable  to  an  action  of  trover 
at  the  suit  of  the  assignees,  if  lie  seize  and  sell  the  goods  of  the  baiikrupt  before  the 
commission  with  notice  of  the  bankruptcy  ;  and  it  is  contended,  that  the  goods  cannot 
be  more  or  less  the  property  of  the  assignees  because'  the  sheriff  has,  or  has  not,  notice 
of  the  bankruptcy. 

The  action  of  trover  is  founded  in  property,  and  the  amount  to  be  recovered  is 
limited  by  the  [434]  value  of  goods  converted.  The  term  wrongful  conversion,  which 
is  sometimes  said  to  be  necessary  to  the  support  of  an  action  of  trover,  implies  only  a 
civil  wrong,  and  in  nO'  way  infei^s  the  slightest  moral  or  criminal  wrong,  but  only 
that  the  property  of  another  has  been  converted  without  the  riglit  to  do  so  ;  nor  is  it 
easy  to  conceive  that  an  execution  creditor,  wlio  delivers  a.  writ  to  the  sheriff,  direct- 
ing him  to  seize  the  property  of  A.  B.,  and  in  no  otlier  way  interferes,  can  be  guilty 
of  any  more  wrongful  conversion  than  the  sheriff'  who,  upon  his  own  judgment,  seizes, 
in  supposed  execution  of  that  writ,  the  property  which  had  been  the  property  of  A.  B., 
but  has  become,  by  his  bankruptcy,  the  property  of  his  assignees.  The  term  wrong 
doer,  when  applied  in  such  a  case  to  the  sheriff,  or  the  execution  creditor,  is  subject  to 
the  same  observation  ;  it  means  no  more  than  that  he  has,  without  any  wrong  inten- 
tion, taken  the  property  of  another  person. 

But  in  whatever  sense  tlie  action  of  trover  considers  the  Defendant  to  be  a  wrong 
doer,  and  guilty  of  a  wrongful  conversion,  it  remains  decided  by  all  the  courts  that 
the  sheriff  may  be  sucli  a  wrong  doer  and  guilty  of  such  a  wrongful  conversion  by 
relation  :  for  if  a  sheriff  have  notice  of  the  bankruptcy,  but  acting  bomi  fide  on  the 
belief  that  no  commission  will  be  taken  out,  he  seizes  and  sells  the  goods  of  the  bank- 
rupt, he  must  do  it  at  the  peril  of  answering  it  to  the  assignees :  if  no  commission  is 
taken  out.  he  has  done  right;  but  if  a  commission  should  afterwards  be  taken  out,  aji 


*  The  arguments  of  co^insel  and  authorities  cited  did  not  differ  materiaEy  from 

tho-se  in  the  Courts  below. 
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attiou  of  trover  may  be  suppO'i-ted,  and  the  sheriff  will  be  made  a  wrong  doer,  and 
guilty  of  a  wrongful  conversion  by  relation. 

[435]  As  therefore  the  goods,  the  value  of  which  is  sought  to  be  recovered,  were, 
at  the  time  of  the  seizure  by  the  sheriff  (the  Plaintiff'  in  error),  the  property  of  the 
assignee  (the  Defendant  in  error),  and  that  such  a  relation  may,  and  does,  operate 
against  a  sheriff,  and  as  there  is  notliing  in  the  conversion  necessaiy  to  support  the 
action  of  trover  but  what  may  by  law  be  attributed  to  a  sheriff  acting  honestly  and 
innocently,  it  is  contended,  on  the  part  of  the  assignee  (the  Defendant  in  error),  that 
the  sheriff  (the  Plaintiff  in  error)  lias  seized  his  goods,  and  wrongfully  converted  the 
goods  in  question  in  this  action,  and,  consequently,  is  liable  to  this  action  of  trover  for 
the  whole  sum  of  £450. 

But  it  is  contended,  that  whatever  may  be  the  general  rule  of  law  as  to  the  liability 
of  the  sheriff",  in  tliis  case  the  sheriff  (the  Plaintiff  in  error)  acted  irregularly,  and  has 
identified  himself  with  the  execution  creditor,  and  is,  consequently,  not  entitled  to  any 
protec'tion. 

For  the  sheriff  (the  Pla-intiff  in  error),  by  the  letter  of  his  under-sheriff,  dire<;ted 
the  officer  to  take  the  directions  of  Williams  (thei  agent  of  the  execution  creditor)  in 
the  execution  of  the  warrant,  and  thereby  it  is  contended  Williams  was  made  also 
the  agent  of  the  sheriff.  In  pursuance  of  that  letter,  instead  of  the  officer  proceeding 
in  the  usual  course  to  a  sale,  while  lie  (the  officer)  was  in  possession,  the  goods  men- 
tioned in  the  declaration  were,  under  the  directions  of  Williams,  packed  up  in  order 
to  satisfy  the  levy,  and  the  sheriff's  poundage  and  officer's  fees.  The  poundage  and 
fees  were  afterwards  advanced  to  the  sheriff  (the  Plaintiff'  in  error),  so  far  as  Williams 
had  the  means;  and  for  the  residue,  that  is  the  sum  of  £5,  the  sheriff  [436]  (the 
Plaintiff  in  error),  by  his  officer,  kept  a  sufficient  part  of  the  goods,  tlius  making  him- 
self a  party  to  the  arrangement,  and  he  is  afterwards  made  the  means  of  transferring 
the  goods  to'  the  execution  creditor,  bj^  the  letter  of  the  22d  of  December,  .Jgned  by 
the  bankrupt,  and  delivered  by  Williams,  the  agent  of  the  execution  creditor  and  of 
the  sheriff,  to  the  officer,  requesting  him  to  take  goods  instead  of  cash  ;  and  then,  by 
the  letter  of  the  24th  of  December,  from  the  said  Williams,  the  sheriff  is  requested  to 
quit  possession,  the  execution  creditor  being  satisfied  ;  and  the  goods  are  afterwards 
removed  by  the  execution  creditor  to  London  for  sale.  It  is,  therefore,  contended, 
that  what  the  sheriff  did  was  not,  at  the  time  he  did  it,  in  strict  obedience  to  the  com- 
mands of  the  writ ;  it  was  not  what  the  Court  itself,  if  it  could  have  acted,  would  have 
done  ;  it  was  not  at  that  time  justifiablei  by  the  writ  under  which  he  acted  :  and,  con- 
sequently, it  is  contended  that  he  is  answerable  to  the  Defendant  in  error. 

That  the  sheriff  (the  Plaintiff  in  error)  having  first  lent  himself  to  the  execution 
creditor,  in  the  manner  before-mentioned,  the  execution  was,  as  the  jury  have  found, 
wholly  abandoned;  and  consequently  the  said  sheriff  cannot  now  justify  himself 
under  a  writ  abandoned. 

As  to  the  goods  of  tlie  value  of  £5  which  the  officer  held,  on  account  of  his  fee, 
still  after  the  commission,  and  then  delivered  totlie  execution  creditor,  it  is  contended 
that  tliose  goods  do  not  come  within  tlie  question  raised  as  to  the  sheriff's  liability, 
hut  the  Defendant  in  en-or  is  clearly  entitled  to  the  £5,  being  the  value  of  those  goods. 
But  it  is  contended  further,  that  the  transaction  [437]  as  to  the  £5  explains  the 
other  part  of  tlie  arrangement ;  and  as  the  execution  creditor  advanced  to'  the  sheriff' 
(the  Plaintiff  in  en-or)  the  residue  of  the  poundage  and  fees  upon  the  security  of  the 
goods  of  the  assignee  (the  Defendant  in  error),  packed  up  for  that  purpose,  with  the 
knowledge  of  the  said  sheriff,  and  while  they  were  in  his  possession,  in  pursuance  of 
the  directions  of  Williams,  the  agent  of  the  execution  creditor  and  of  the  said  sheriff, 
he  is  equally  responsible  for  the  remaining  goods. 

For  the  Plaintiff  in  error.  Sir  F.  Pollock' and  Sir  W.  Follett. 
For  the  Defendant  in  error,  and  Serjeant  Bompas. 

The  case  was  argued  before  the  House  of  Lords,  the  judges  being  present,  in  May, 
1837.  At  the  conclusion  of  the  argument,  the  following  questions  were  put  by  the 
House  to  the  Judges : 

First:  "  'Wliether  a  sheriff  seizing  and  selling  goods  under  a  fieri  facias  was,  in 
December,  1824,  liable  in  an  action  of  trover,  brought  by  the  assignees  of  the  De- 
fendant in  the  action  in  which  fieri  facias  was  issued  :  such  Defendant  having  com- 
mitted an  act  of  bankruptcy  before  the  seizing  or  selling  of  the  goods,  but  no  com- 
mission having  issued  until  after  the  sale?" 
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If  this  question  be  answered  in  the  affirmative,  then, 

Secondly  :  "  Whether  such  hhuriS  was  liable,  if  after  seizing  the  goods  he  had  por- 
mitted  them  to  be  disposed  of  according  to  an  arrangement  between  tlie  Plaintiff 
and  Defendant  in  the  action  [438]  without  proceeding  to  a  sale,  but  under  which  the 
sheriff  received  his  poundage?" 

If  the  first  question  be  answered  in  the  negative,  tlien, 

Tliirdly  :  "  Whether  such  sheriff'  was  liable  if,  instead  of  selling  the  goods,  he  had 
concurred  in  an  arrangement  between  and  the  Defendant,  in  the  action  under  which 
the  goods  were  delivered  to  the  Plaintiff'  in  the  action,  in  satisfaction  of  his  demand, 
the  sheriff   receiving  his   poundage?  " 

The  Judges  desiring  time  tO'  consider  these  questions,  the  further  consideration  of 
the  cause  was  adjourned  sitie  die. 

On  the  27th  of  June — the  Lord  Chancellor  having  informed  the  House  that  the 
Judges  diff'ered  in  their  opinions  upon  the  questions  of  law  propounded  to  them — 

It  was  ordered,  that  they  do  deliver  their  opinions  upon  the  said  questions 
seriati-iii,  v.-ith  their  reasons 

On  the  29tli  of  June,  the  Judges  delivered  their  opinions  seriatim,  as  follO'WS : 

Coltman  J. :  The  first  question  proposed  by  your  Lordship  is  one  which,  after  the 
conflict  of  opinion  it  has  given  rise  to,  cannot  but  be  considered  as  of  no  ordinary 
difficulty. 

Tlie  question  refers  to  the  state  of  the  law  in  December,  1824,  at  which  time  the 
act  5  Geo.  4.  c.  98.  had  passed,  but  had  not  come  into  operation,  except  for  the  special 
purposes  referred  to  in  the  133d  section. 

The  decision  of  the  matter  in  debate  must  therefore  turn  upon  the  previous 
statutes,  especially  that  of  13  Eliz.  c.  7  ;  and  on  the  course  of  decisions  [439]  which 
have  taken  place  in  reference  to  those  statutes. 

The  first  statute,  that  of  the  34th  and  35th  year  of  Heniy  8.  c.  4.,  authorises  the 
disposition  of  the  bankrupt's  property  for  satisfaction  of  his  creditors,  and  gives  the 
same  effect  tO'  the  transfer  as  if  it  were  a  conveyance  by  the  bankrupt  himself. 

There  is  nothing  in  this  act  showing  an  intention  that  its  enactments  should  have 
a  retrospective  effect. 

The  statute  13  Eliz.  c.  7.,  after  authorising  the  appointment  of  commissioners  for 
managing  and  disposing  of  the  bankrupt's  estate,  directs  that  every  direction,  order, 
bargain,  sale,  and  other  thing  done  by  the  persons  so  authorised,  shall  be  good  and 
effectual  in  the  law  against  the  said  offender  or  offenders,  debtor  or  debtors,  etc., 
and  against  all  other  person  or  persons  claiming  by,  from,  or  under  such  oft'ender  or 
offenders,  debtor  or  debtors,  by  any  act  or  acts,  had,  made,  or  done,  after  any  such 
person  shall  become  bankrupt. 

The  object  of  this  statute  was  undoubtedl}'  to  give  the  commissioners  when  ap- 
pointed a  retrospective  power,  so  as  to  enable  them  to  avoid  incumbrances  and  trans- 
fers of  the  bankrupt's  property  happening  subsequent  to-  the  act  of  bankruptcy. 

To  what  extent  and  against  what  persons,  this  power  was  intended  to  operate  is 
the  main  subject  of  the  present  enquiry. 

The  9th  section  of  the  statute,  Jac.  1.  c.  19.  has,  not  as  it  seems  to  me  any  verj- 
direct  bearing  on  the  present  question.  The  lands  of  the  biinkrupt  were  at  that  tiiue 
bound  by  a  judgment  from  the  da}^  to  which  tlie  judgment  related  ;  and  when  a.  writ 
of  fieri'  facias  issued,  the  goods  were  bound  [440]  from  the  teste  of  the  writ  of  /?.  fa.  : 
the  judgment  in  many  cases  was  not  for  a  just  debt  but  for  a  penalty:  the  object  of 
the  clause  was,  to  provide  a  remedy  for  these  special  inconveniences  ;  but  it  applies 
only  in  terms  to  creditors,  and  appears  to  leave  the  liability  of  the  sheriff  where  the 
former  statutes  had  left  it. 

The  material  words  of  tlie  statute  of  Elizabeth  are.  that  every  direction,  order, 
etc.  by  the  commissioners,  shall  be  good  against  the  offender  or  debtors,  etc.,  and 
against  all  other  persons  claiming  by,  from,  or  under  him  by  auy  act  had,  nuide,  or 
done,  after  he  shall  become  bankrupt. 

It  was  stated  by  counsel  at  your  Lordships'  bar,  if  I  rightly  apprehend  his  argu- 
ment, that  the  provision  in  question  did  not  apply  to  judgment  creditoi-s,  and  that 
their  case  was  not  provided  for  till  the  statute  of  James :  but  I  am  not  aware  of  any 
authority  which  bears  out  the  position  intended  tO'  be  implied  ;  viz.,  that  the  act  of 
Elizabeth  applied  only  to  pei-sons  claiming  under  the  bankrupt  by  some  voluntary  act 
or  conveyance  by  him  had,  made,  or  done. 
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On  the  contrary,  I  conceive  that  an  execution  creditor  has  aiways  been  considered 
as  falling  witliin  the  fair  scope  and  meaning  of  the  words  "  ela-iming  by,  froni,  or 
under,  etc." 

He  has  no  claim  or  title  to  the  goods  wliatsoever,  except  what  he  derives  from  his 
debtor.  It  is  because  they  belong  to  the  debtor  that  he  lays  claim  to  them  ;  and  for 
that  only  reason  he  does  not  claim  by  an  independent  or  paramount  title,  but  by  one 
subsequent — subordinate  and  dependent  entirely  upon  the  goodness  of  the  debtor's 
title. 

If  any  doubt  could  be  entertained  on  this  point,  [441]  it  is  to  be  recollected,  that 
by  the  statute  21  Jac.  1.  c.  19.  s.  1.  the  provisions  of  the  statute  of  Elizabeth  are  to  be 
expounded  in  all  things  largely  and  beneficially  for  the  aid,  help,  and  relief  of  the 
creditors. 

If  such  is  the  case  with  the  execution  creditor,  what  is  to  be  said  as  to  the  sheriff? 

The  ground  on  which  his  case  was  sought  to  be  distinguished  in  argument  from 
that  of  the  execution  creditor  was  this,  that  he  claimed  nothing  but  to  execute  the 
King's  writ,  and  could  not  strictly  be  said  tO'  claim  any  thing. 

This  mode  of  treating  tlie  subject  seems  to  savour  a  little  of  verbal  refinement, 
and  strikes  the  mind  with  an  impression  as  if  it  were  more  specious  than  solid  ; 
for  it  occurs  at  once  to  ask,  if  the  slieriff  claim  nothing  in  tlia  goods,  why  does  he 
intermeddle  with  them  at  aU?  It  see^ms  to  me  that  lie  does  claim  a  right  in  the 
goods  ;  namel3%  a  right  to  seize,  and  sell  them  ;  and  tliat  right  is  derived  out  of  the 
debtor's  right  to  them.  He  may  then,  without  any  impropriety  of  language,  be  con- 
sidered as  falling  within  the  description  of  a  person  claiming  by,  through,  or  under, 
the  debtor,  if  such  appear  to  be  the  intention  of  the  act  of  parliament. 

But  if  the  general  object  and  scope  of  the  act  would  be  satisfied  by  putting  a 
different  construction  upon  the  clause,  I  do  not  tliink  it  would  be  doing  any  great 
violence  to  the  language  of  it,  if  we  were  to  say,  that  tlie  act  was  intended  only  to 
apply  to  persons  who  claimed  an  interest  in  tlie  goods  for  tlieir  own  benefit. 

The  object  of  the  act  of  parliament  is,  tO'  promote  an  equal  distribution  of  the 
assets  amongst  all  the  creditors.  To'  effectuate  this  object,  it  is  essential  [442]  that 
an  execution  creditor,  who  has  laid  hold,  for  his  own  use,  of  a  portion  of  tlie  fund, 
should  be  made  to  refund  it. 

But  the  case  of  the  sheriff  is  different  ;  he  does  not  keep  tlie  money  in  his  hands, 
tie  is  a  mere  instrument  of  transfer  :  and  it  is  by  no  means  necessaiy,  in  order  to 
carry  out  the  object  of  the  Bankrupt  Laws,  that  he  should  be  liable  to  pay  back 
money  which  is  no  longer  in  his  hands;  the  policy  of  tlie  Bankrupt  Laws  is  satisfied 
bv  holding,  that  the  party  to  whom  he  has  paid  the  mouev  over  is  liable  to  refund  it. 

It  seems  to  me,  therefore,  that  although  the  words  of  tlie  clause  in  question  are 
large  enough  to  include  the  sheriff',  and  do  in  their  natural  sense  include  him,  yet 
that  it  may  be  construed  in  the  more  restricted  sense  without  doing  much  violence 
to  the  terms  in  which  it  is  expressed. 

An  argument  in  favour  of  the  more  restricted  construction  has  been  urged  at 
your  Lordships'  bar,  which  appears  to  me  of  considerable  weight. 

It  was  said,  that  if  after  an  act  of  bankruptcy  committed,  a  debtor  of  tihe  bank- 
rupt having  notice  of  tlie  act  of  bankruptcy  pays  his  debt,  lie  will  be  liable  tO'  pay  it 
over  afa.in  to  the  assignees  if  a  commission  should  aftei"wards  issue;  yet  if  he  is 
sued  before  tlie  commission  issues,  he  cannot  defend  himself  on  the  ground  that  an 
act  of  bankruptcy  has  been  committed,  and  tliat  a  commission  may  issue.  Prichett 
V.  Downe  (3  Camp.  131),  was  cited  in  support  of  these  positions  ;  and  Foster  v.  Alanson 
(2  T.  R.  479),  is  to  the  same  eff'ect.  It  was  said,  further,  that  if  the  bankrupt  sliould 
sue  for  the  debt  and  recover  judgment,  [443]  and  the  debt  should  be  thereupon  paid 
by  the  debtor  in  satisfaction  of  the  judgment,  tlie  assignees,  under  a  commission 
subsequently  issued,  could  not  claim  to  be  paid  over  again.  The  law  was  certainly 
so  laid  down  by  tlie  judges  in  tlie  above-mentioned  case  of  Foster  v.  Alanson  (2  T.  K. 
479) ;  and  has  not,  as  far  as  I  am  aware,  ever  been  called  in  question. 

Here  then  is  a  striking  exception  itj  the  universality  of  that  rule  of  the  Bankrupt 
Law  by  which  all  the  property  and  rights  of  tlie  bankrupt  are  by  relation  transferred 
TO  the  assignees  in  all  their  entirety  as  they  existed  at  the  time  of  tlie  act  of  bank- 
ruptcy. 

On  what  principle  does  tliis  exception  rest?     I  am  not  able  to  find  any  satisfactory 
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one  other  than  tliat  which  was  contended  for  in  argument  at  the  bar,  that  what  the 
hvw  compels  a  man  to  do,  tliat  it  will,  if  possible.  Justify  him  in  doing. 

This  principle  is  so  entirely  consistent  with  reason,  and  the  plainest  dictates 
of  justice,  that  it  ought  not  lightly  to  be  departed  from. 

It  cannot  indeed  be  contended,  that  it  is  of  force  sufficient  to  controul  the  distinct 
and  positive  enactment  of  a  statute  ;  but  where  a  statute  admits  of  two  constructions, 
it  may  furnish  an  argument  of  considerable  weight  for  tiie  adoption  ot'  the  one  in 
preference  to  tlie  other. 

It  is  obvious  that  this  argument,  be  its  weight  more  or  less,  is  directly  applicable 
to  the  case  of  the  sheriff.  He  is  bound  to  obey  tJie  writ. — he  is  liable  to  attachment 
if  he  does  not. 

In  the  construing  of  an  act  of  parliament,  some  degree  even  of  astuteness  might 
be  pardoned  in  endeavourinig  to  avoid  such  a  scandal  to^  the  la.w  as  must  result  ; 
where  a  man  having  been  compelled  to  do  a  certain  act,  he  is  afterwards  punished 
for  [444]  doing  it,  where  he  is  compelled  to  pay  either  in  purse  or  in  person  for  hav- 
ing done  an  act  which  he  had  been  compelled  by  a  similar  legal  necessity  to  jierform. 

If  these  considerations  had  induced  the  courts  of  law  to  adopt  what  I  have  called 
the  more  rastricted  construction  of  tlie  clause  in  question,  I  should  have  thought  them 
well  warranted  in  doing  so  ;  and  it  seems  to  me,  that  in  the  early  cases  the  courts 
leaned  to  that  construction:  but  I  am  constrained  to  say,  thatl,  in  my  judgment, 
the  great  body  and  weight  of  authority  is  on  the  other  side.  I  do  not  propose  to  go 
in  detail  through  the  cases ;  tliey  have  already,  on  former  occasions,  been  sifted  with 
a  degree  of  learning  and  care,  which  leaves  nothing  further  to  l>e  said  on  either  side 
the  question  :  whatever  conclusion  may  be  come  to  with  respect  to  the  earlier  decisions, 
which  are  for  tlie  most  part  but  indifferently  reported,  itt  is  indisputable  that  for 
many  years  back  the  decisions  have  been  uniform  that  the  sheriff'  is  liable.  The  case 
of  Potter  V.  Stall' ie  [4  CI.  and  F.  714  n.\  decided  in  the  Exchequer  in  1807.  is  of 
itself  an  authority  of  great  weight;  it  was,  as  I  have  learnt  from  one  of  my  learned 
brotliers  now  present,  having  been  himself  a  counsel  for  the  Plaintiff',  elaborately 
argued  on  behalf  of  the  sheriff',  by  a  most  able,  acute,  and  learned  person  (Sir  John 
Richardson),  and  before  judges  perfectly  conversant  in  the  law  applicable  to  the 
question  in  debate.  It  is  stated  in  4  M.  and  S.  260,  that  the  decision  in  Potter  v. 
Sttiriie  was  considered  as  following  from  the  case  of  CoO'per  v.  Vhitty  [1  Barr,  20]. 
But  it  is  not  to  be  understood  from  this  statement,  that  the  difference  between  tlie 
two  cases  escaped  the  attention  of  the  bar  and  the  bench.  On  the  contrary,  in  the 
case  [445]  of  Lazarus  v.  Waitliman  (5  B.  Moore.  19),  Mr.  Justice  Richardson,  when 
speaking  of  the  case  of  Potter  v.  Starkie  by  the  name  of  Lt/07i  v.  Lamb,  informs  us, 
that  the  difference  between  these  cases  and  the  case  of  Cooper  v.  Cliutty  was  pointed 
out  and  insisted  on  ;  but  that  the  Court  held,  that  tlie  propertj'  was  changed,  and 
vested  in  the  assignees  by  relation  from  the  time  that  tlie  act  was  committed.  This 
decision  must  therefore  be  looked  upon  as  tJie  deliberate  judgment  of  tlie  Court  of 
Exchequer,  expressly  upon  the  point  now  in  debate.  That  decision  appears  to  have 
been  acted  upon  by  Lord  Ellenborough,  in  181.3,  in  the  case  of  Wyatt  v.  Blaydes  (3 
Camp.  396).  It  was  followed,  in  1821,  by  the  Court  of  Common  Pleas,  in  the  case  of 
Lazarus  v.  Waitliman,  and  again,  by  the  sajne  court,  in  Price  v.  Helyar;  and,  in  1831, 
by  the  Court  of  King's  Bench,  in  Billon  v.  Langley.      [2  B.  and  Ad.  131]. 

Now,  if  it  were  admitted  (which  is  open  to  some  dispute)  that  the  early  decisions 
are  at  variance  with  tlie  modern  ones,  the  latter  are  so  precise,  and  have  now  been 
considered  for  so  many  years  as  established  law,  that  even  if  less  capable  of  being 
upheld  upon  the  express  words  of  the  statute,  tlian  I  think  tliey  are,  they  ought  not 
now  to  be  overturned. 

The  law  is  pre-eminently  a  tentative  and  a  practical  science ;  where  there  is  a 
real  grievance  it  never  fails  to  shew  itself,  and  usually  either  works  out  a  remedy 
for  itself,  or  is  remedied  by  the  legislature. 

However  great  the  anomaly  may.  be  (tlieoretically  considered)  in  holding  the 
sheriff'  liable  in  the  case  under  consideration,  the  practical  inconvenience  has  never 
been  found  to  be  very  serious. 

[446]  If  the  sheriff  is  called  upon  to  pay  over  to  tlije  assignees  money  which  he 
has  already  paid  to  the  execution  creditor,  he  may  recoup  himself  at  the  expense  of 
the  creditor,  or  if  before  he  has  paid  over  the  mone}'  he  ha.s  scood  reason  tO'  apprehend 
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a  bankruptcy,  he  may  apply  to  the  party  suiiifi  out  the  writ  for  an  hidemuitj',  or  to 
the  Court  for  time  to  return  the  writ. 

How  little  of  real  practical  grievance  there  is  may  be  inferred  from  the  well 
known  fact,  that  the  office  of  under-sheriff  is  in  general  request,  and  is  looked  upon 
as  an  office  of  emolument  sufficient  to  countervail  any  risk  it  may  bring  with  it. 

The  practical  evil  on  the  other  hand  is  of  no  small  amount,  when  the  courts  of  law- 
depart  on  any  but  the  most  solid  grounds  from  an  established  course  of  legal  pre- 
cedents. TliP  importance  of  certainty  with  respect  to  the  rules  of  law  ought  never 
to  be  lost  sight  of.  That  important  object  can  hardly  be  attained  if  the  authority  of 
decided  cases  is  to  be  shaken  by  a  perpetual  recurrence  tO'  first  principles,  and  upon 
doubts  not  bottomed  in  any  great  practical  mischief. 

These  considerations  have  led  my  mind  to  the  conclusion,  that  the  answer  to  the 
first  question  proposed  by  your  Lordships  ought  to  be  in  the  affirmative. 

To  the  second  question  proposed  by  your  Lordships,  I  answer  also  in  the  affirmar 
five.  The  goods,  by  the  supposition,  having  been  seized  by  the  sheriff,  and  being  in 
his  custody  and  power,  they  cannot  b©  disposed  of  by  tlie  agreement  of  the  parties 
without  the  permission  of  the  sheriff  ;  the  disposing  of  the  goods  in  this  wav  without 
the  consent  of  tlie  sheriff,  is,  as  against  the  assignees,  a  conversion  of  [447]  the 
property,  as  much  as  if  he  had  sold  them  by  auction. 

To  the  third  question  no  answer  is  required,  the  first  question  having  been 
answered  in  the  affirmative. 

In  obedience  to  your  Lordships'  commands,  I  have  considered  the  questions  pro- 
posed tO'  the  Judges  in  this  case;  and  I  have  now  to  state  the  opinion  which  I  have 
formed.  It  can  hardly  be  necessary  for  me  in  so  doing  to  state,  that  I  have  formed 
it,  and  express  it  with  real  diffidence  of  my  own  judgment,  when  your  Lordships' 
are  aware  of  the  difference  of  opinion  which  exists  upon  the  subject  among  the  In'eliest 
legal  authorities.  I  may  add,  however,  that  I  have  not  only  formed  it  with  diffidence, 
but  retain  it  not  without  some  hesitation,  on  account  of  the  difficulty  I  have  at  times 
found  in  reconciling  all  the  legal  principles  which  appear  to  me  to  be  applicable  to  it. 

Upon  the  best  judgment  which  I  have  been  able  tO'  form,  I  think  your  Lordships' 
first  question  should  be  answered  in  the  affirmative.  I  believe  that  I  shall  be  able 
to  state  my  reasons  for  so  thinking,  at  no  great  length  :  for  I  do  not  propose  to  review 
the  authorities  upon  the  subject.  Tliat  has  been  already  so  fully  and  ably  done  at 
the  bar,  and  in  elaborate  judgment-s,  which  are  in  your  Lordships'  hands,  that  I  feel 
I  should  be  taxing  your  Lordships'  attention  witliout  the  reasonable  expectation  of 
throwing  any  additional  light  upon  that  branch  of  the  argument.  Speaking  in  this 
house  it  seems  to  me  enough  tO'  say,  that  the  result  of  my  examination  of  the  eases  is 
this — I  do  not  find  a  balance  of  authority  so>  preponderating,  as  to  be  absolutely  con- 
clusive on  my  judgment  eitlier  way.  Putting  [448]  however,  the  authorities  which 
are  in  accordance  with  my  own  opinion  at  the  very  lowest  possible  estimate,  and 
speaking  of  them  in  a  way  in  which  even  those  who  differ  from  them  cannot  but 
concur,  they  are  numerous,  of  great  weight,  entitled  to  high  respect,  and  have  been 
(which  is  most  important)  acquiesced  in  generally  by  the  legal  profession,  and 
acted  on  for  many  years.  If  therefore  I  determine  my  own  opinion  independently 
of  them,  and  upon  principle  alone,  still  they  warrant  me  in  the  satisfactoi-y  feeling 
that  I  am  not  setting  up  tliat  fallible  opinion  so  formed  against  all  the  authority 
bearing  on  the  case;  and  I  profess  tO'  pray  in  aid  these  decisions,  no  farther  as 
authority,  though  I  shall  use  without  scruple  many  of  the  arguments  I  find  stated 
in  them. 

Considering  this  question  as  one  that  is  to  be  answered  upon  principle,  I  ask 
myself.  What  are  the  principles  to  which  I  am  to  apply  for  an  answer — and  that 
raises  the  further  point,  What  is  the  nature  of  the  question  itself?  If  it  be  a  ques- 
tion of  common  law,  in  the  absence  of  direct  autliority  I  must  look  to  legal  analogy; 
and  considerations  of  moral  right  and  wrong,  of  general  expedience,  or  incon- 
venience, may  be  properly  allowed  to  enter  largely  into  the  argument:  although 
the  process  be  in  form  for  the  discovery  of  the  law,  yet  in  the  case  supposed  it  is 
perhaps  tlie  province  of  the  judge  substantially  rather  to  make  it.  If  it  be  however 
a  question  of  statute  law,  the  inquiiy  becomes  one  of  a  much  more  restricted  range; 
it  is  then  in  truth  simply  a  question  of  construction  ;  and  none  of  those  general  con- 
siderations to  which  I  have  alluded  have  .an)'  place,  except  so  far  as  they  serve  to 
illustrate  tlie  meaning  of  tlie  language  which  the  [449]  Legislature  has  chosen  to 
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employ.  And  it  is  obvious,  upon  this  principle,  that  where  the  legal,  ordinary,  and 
grammatical  sense  of  the  language  is  unambiguous,  these  considerations  are  wholly 
irrelevant — they  cannot  alter  that  sense,  which  must  prevail :  we  miist  take  the  law 
as  we  find  it:  and  if  it  be  unjust,  or  inconvenient,  we  must  leave  it  to  the  con- 
stitutional autliority  to  amend  it. 

Now,  this  I  think,  is  purely  a  question  of  statute  law  :  it  depends  on  the  con- 
struction of  a  single  section  of  a  simple  statute- — of  the  2d  sect,  of  the  13  Eliz.  c.  7  ; 
for  the  21  Jac.  1.,  in  my  opinion,  does  not  apply  :  and  there  se«m  to  me  but  two  points 
for  consideration  :  First,  Is  the  sheriff  within  the  words  of  the  statute,  according  to 
their  legal  ordin.ary  and  grammatical  sense?  Second,  If  so,  is  there  any  rule  of  law, 
resulting  from  his  character  as  an  officer  of  tJie  Court,  or  from  any  other  circum- 
stance which  exempts  him  from  its  operation? 

By  the  2d  section  of  tJie  statute  abovei-mentioned,  the  commissioners  are  em- 
powered to  take,  by  their  discretions,  order  with  the  bankrupt's  goods  and  chattels, 
to  make  sale  of  them,  and  othenvise  order  them  for  true  satisfaction  and  payment 
of  the  creditors :  and  every  such  order,  sale,  and  other  things  done  by  them,  shall  be 
good  and  effectual  in  the  la.w,  to  all  intents,  constructions,  and  purposes,  against  the 
bankrupt,  his  wife,  heir,  children,  "  and  .against  all  other  person  or  persons  claiming 
by,  from,  or  under  the  bankrupt,  by  any  act  or  acts,  had,  made,  or  done,-  after  he  has 
become  bankrupt."  It  is  said,  that  the  slierifi  is  not  within  these  general  words; 
for  two  reasons :  First,  That  he  does  not  claim  by,  from,  or  under  the  bank-[450]- 
rupt.  Secondly,  That  even  if  he  does,  it  is  not  in  consequence  of  any  act  done  by 
the  bankrupt. 

With  regard  to  the  first,  the  argument  at  the  bar  relied  on  both  parts  of  the  pro- 
position as  being  inapplicable  to  the  sheriff ;  it  was  said,  he  was  no  claimant  at  all — 
he  claimed  nothing;  and  if  he  did,  he  claimed  nothing  under  the  bankrupt,  but  all 
under  the  writ.  This  argument  I  confess  seems  to  me  rather  fanciful  than  sound; 
when  the  sheriff  is  either  insisting  upon  his  right  to  take  or  to  hold  the  goods  or  the 
proceeds,  or  justdfying  the  act  he  has  done  in  the  seizure  of  them,  I  do  not  know  any 
general  term  more  ajipropriate  to  describe  his  situation  than  that  which  the  statute 
uses  ;  and  if  the  right  to  take  or  to  hold  depends,  as  no-  doubt  it  does,  on  the  title  of 
the  bankrupt,  surely  he  claims  under  him,  although  not  by  descent,  conveyance,  or 
any  mode  of  voluntary  transmission.  If  tlie  execution  creditor,  who-  sets  the  sheriff 
in  motion,  claims  under  the  bankrupt  if  the  sheriff's  vendee  of  the  goods,  claims 
under  the  bankrupt  (and  it  is  not  disputed  that  botJi  do),  can  their  case  as  to  this 
be  put  upon  any  principle,  which  will  not  include  that  of  the  sheriff?  Is  it  not,  that 
you  destroy  their  respective  titles,  if  you  shew  that  the  goods  were  not  the  bank- 
rupt's when  seized  ? 

But,  secondly,  it  is  said,  that  at  all  events  the  claim  does  not  arise  by  virtue  of  any 
act  done  by  the  bankrupt.  It  is  obvious  to  answer,  tliat  the  statute  says  nothing  of 
the  act  being  done  by  the  bankrupt :  tlie  words  are  "  any  act,  or  acts  had,  made,  or 
done,  after  any  such  person  shall  become  bankrupt."  Nor  can  I  think  that  those 
words  ought  to-  be  impoi-ted  into  tlie  statute:;  if  they  were,  the  objection  now  relied 
on  would  apply  not  merely  [451]  to  the  sheriff  but  to  the  execution  creditor,  who  yet 
is  admitted  to  be  within  tlie  clause ;  he  does  not  claim  necessarily  under  any  act  done 
by  the  bankrupt  any  more  than  the  sheriff.  If  these  words,  ''  by  the  bankrupt,"  are 
not  to  be  imported  into  the  statute,  the  difficulf^f  does  not  arise;  for  the  issuing  of 
tlie  writ,  the  delivery  to  the  sheriff,  the  seizure  by  him,  are  all  acts  done  subsequently 
to  the  bankruptcy. 

This  section  of  the  act  of  parliament  has  created  the  doctrine  of  relation  as 
applicable  to-  this  subject  matter  ;  and  it  in  effect  vests  the  property'  in  the  bank- 
rupt's goods  in  the  assignees  (who  now,  by  subsequent  statutes,  stand  in  the  place  of 
the  commissioners),  from  the  date  of  the  act  of  the  bankruptcy.  The  words  are 
quite  general;  in  order  to  effectuate  their  purpose,  they  have  been  always  held  to 
over-ride  every  transaction  with  regard  to  the  property  from  that  date :  into  whose 
hands  soever  the  goods  may  come,  and  through  whosesoever  they  may  pass,  the  pro- 
perty at  evei-y  instant  is  in  the  assignees,  so  soon  as  their  general  title  as  such  is 
complete.  If  at  the  moment  of  that  event  happening,  the  goods  should  be  in  the 
sheriff's  hands,  there  is  no  doubt  but  that  they  might  recover  them  from  him  :  and  if 
alter  notice  of  the  assignment  he  were  to>  sell,  no  one  disputes  his  liability  to  answer 
to  the  assignees  for  such  sale.     It  follows,  therefore,  that  the  sheriff"  is  within  the 
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general  words  of  the  statute,  although  not  mentioned  expressly ; — a  circumstance 
this  last,  which  somewhat  diminishes  the  weight  of  an  observation  made  at  the  bar, 
that  he  is  not  expressly  named  in  any  of  the  statutes,  which  have  subsequently  re- 
strained [452]  the  period  of  relation  to  the  act  of  bankruptcy  within  certain  limits 
of  time. 

If  then  the  sheriff  falls  within  the  general  words  of  the  statute,  upon  what  ground 
are  we  to  exempt  him  from  their  operation?  I  admit,  that  a  case  of  great  hardship 
is  made  out  for  him;  and  if  we  were  at  libeTty  to  enter  into  that  consideration,  I 
confess,  in  the  various  arguments  and  judgments  which  I  have  heard  and  read 
on  tliis  point,  no  satisfactory  answer  has  in  my  opinion  been  given.  I  cannot  admit 
it  to  be  such,  that  upon  the  whole  tlie  sheriff's  poundage  makes  his  office  profitable 
and  desirable;  or  that  he  is  liable  in  trover  only,  or  in  assumpsit,  in  which  the 
value  of  the  goods  is  sought  to  be  recovered,  and  not  in  trespass.  But  no  lawyer 
maintains  in  terms,  that  the  argument  of  hardship  can  be  relied  on  where  the  mean- 
ing of  the  statute  is  unambiguous.  Those  therefore  who  contend,  that  the  sheriff'  is 
not  responsible,  shape  the  argument  dift'erently  :  they  rely  on  the  ministerial  charac- 
ter of  the  sheriff' :  that  he  acts  only  in  strict  obedience  to  the  orders  of  the  Court — 
whose  officer  he  is.  and  whose  judgment  he  execute®,  and  is  bound  to  execute.  Reason 
and  justice,  .and  well  recognised  legal  princijjles.  they  say,  require  tliat  in  so  doing 
he  should  be  borne  harmless  ;  that  the  relation  to  the  act  of  bankruptcy  isi  but  a 
fiction  of  law,  and  must  not  be  allowed  to  work  wrong;  and  therefore,  tliat  however 
general  the  words  of  tlie  statute  are,  they  must  be  read  with  an  implied  exception 
as  to  him. 

I  state  the  argument  very  shortly,  not  from  any  wish  to  diminish  its  real 
strength,  but  because  your  Lordships  are  fully  aware  of  all  the  particulars  which 
are  involved  in  the  simple  proposition,  [453]  that  all  that  the  sheriff  does  he  does  in 
the  strict  performance  of  his  duty,  and  under  orders;  still,  as  it  seems  to  me,  tlie 
substance  of  tlie  case  is  merely  hardship  and  unreasonableness  ;  and  that  the  only 
grounds  of  law  advanced  cannot  be  safely  relied  on. 

First,  Is  this  doctrine  of  relation  a.  mere  fiction  of  law?  The  statute-law  in 
substance  enacts  that  a.  trader,  owing  a  debt  or  debts  of  a  certain  amount,  and 
committing  an  act  of  bankruptcy,  holds  thenceforward  his  goods  by  a  defea.sible 
title ;  and  that,  if  a  certain  other  event  happens,  his  title  shall  be  defeated  from  the 
date  of  such  act  of  bankruptcy;  and  this  as  regards  not  merely  himself  but  every 
one  claiming  intermediately  under  him.  In  what  sense  is  there  an}-  fiction  here? 
DX)  fact  is  supposed  to  exist  contrary  to  the  trutli :  the  assignees  have  no  possession 
supposed  to  be  in  them  at  a  time  when  itj  was  actually  in  the  bankrupt ;  but  the  law 
making  his  title  defeasible  from  a  cei'tain  moment,  avoids,  in  favour  of  the  assignees, 
the  title  of  all  those  who  claim  under  him  by  any  intermediate  acts.  The  case  of 
tlie  disseisor  and  disseisee,  put  by  the  Ch.  J.  in  Lifnrd's  case,  1 1  Co.  51  h.,  is  an  illustra- 
tion in  point;  by  the  disseisin  the  disseisor  acquires  the  freehold  against  all  the  world 
— and  among  them  the  disseisee,  so  long  as  the  disseisin  continues ;  but  if  the 
disseisee  re-enter,  or  against  the  wrong-doer  or  his  servants,  the  law  supposes  tlie 
freehold  always  to  have  remained  in  him,  and  he  may  maintain  trespass  for  the 
fruits  taken  while  he  was  disseised.  Now  this  supposes  a.  possession  contrary  to 
the  fact ;  and  the  law  wiU  not  allow  that  to  prevail  against  any  one  coming  in  by 
title  boiifi  fide  under  the  disseisor;  but  gives  the  whole  remedy  against  him. 
Here  is  a  fiction  of  law ;  and  therefore  moulded  by  [454]  law  to  meet  the  ends  of 
justice :  but  if  the  act  of  the  Legislature  (upon  which  this  part  of  the  common  law  must 
in  legal  contemplation  be  supposed  to  vest)  were_  now  in  the  Statute-book,  in  order  to 
effect  its  purpose  its  language  must  be  very  different  from  that  of  the  statute  now  in 
discussion — instead  of  simply  saying,  that  the  disseisee's  title  shall  prevail,  it  must 
have  enacted  what  would  on  the  face  of  it  have  appeared  to  be  a  fiction  ;  namely, 
that  as  against  the  disseisor  the  disseisee  after  re-entry  shall  be  deemed  to  have  been 
seised  and  in  possession  at  a  time  when  he  was  notoriously  not  so. 

I  conceive,  therefore,  that  this  is  not  in  fact  any  fiction  of  law  ;  but,  if  it  be,  it  is 
one  enacted  by  the  ©xprcjss  words  of  the  act  of  parliament,  and  therefore  we  cannot 
mould  it,  as  we  might  a  fiction  of  the  common  law.  I  may  here  revert  to  the  case  I 
have  just  put,  and  suppose  the  Legislature  to  have  enacted,  tliat  as  against  all  persons 
the  disseisee  after  re-entry  should  be  deemed  to  have  been  in  possession,  in  that  case, 
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could  any  sense  of  hardship  or  injustice  warrant  tilie  expounding;  of  tiie  law  by  iiold- 
ing  that  he  mifrht  not  maintain  trespa-ss  for  the  mesne  [)rofits  against  the  disseisor's 
vendee? 

But,  lastly.  Can  we  read  the  statute  with  an  implied  exception  in  it  in  favour  of 
the  sheriff?  I  am  aware  of  tlie  lengths  to  which  our  predecessors  in  former  times 
have  thought  themselves  justified  in  going,  when  dealing  with  the  concise  language 
and  general  terms  of  ancient  acts  of  parliament.  I  will  not  stop  to  inquire,  whether 
in  all  the  instances  that  might  be  cited  their  course  was  to  be  justified,  or  in  precisely 
similar  circumstances  their  example  to  be  followed  ;  but  for  one,  I  think  the  principle 
[455]  which  limits  my  duty  in  regard  to  the  opposition  of  statutes  of  so  late  a  date 
as  tliose  of  Elizabeth  so  clear  and  paramount,  that  I  shall  never  think  myself  justified 
in  taking  a  case  out  of  the  operation  of  a  statute,  which  falls  within  its  plain  and 
unambiguous  language. 

For  these  reasons — I  fear  imperfectly  expressed,  and  less  strong  in  themselves 
perhaps  than  may  suggest  themselves  to  other  minds,  but  which  I  humbly  submit  to 
your  Lordships — I  beg  to  answer  your  Lordsliips'  first  question  affirmatively. 

I  beg  to  draw  attention  to  the  precise  words  in  which  I  lay  down  the  rule  for  my 
own  guidance:  it  is  one  thing  to  imply  as  written  in  a  statute  all  that  is  absolutely 
necessary  to  give  the  written  words  and  sensible  operation  ;  it  is  another  to  exclude 
any  case,  which  the  words  in  their  ordinary  legal  and  grammatical  sense  embrace ; 
and  this  I  may  say  in  addition,  that  upon  tliose  who  call  on  us  to  so  do  lies  the  (mux 
of  shewing  that  to  include  the  case  will  defeat  the  intention  of  the  Legislature,  or  at 
all  events  is  not  necessary  to  effect  it.  The  former  it  is  not  pretended  has  been  done 
here,  and,  in  my  opinion,  tlie  latter  has  not  been  made  out:  on  the  contrary,  1  see 
many  reasons  for  thinking,  that  to  prevent  the  various  frauds  which  the  doctrine  of 
relation  was  intended  to  meet,  it  is  wise  to  conclude  the  sheriff'  within  its  operation. 

Second.  The  circumstances  which  differ  this  question  from  the  former,  appears  ti> 
m©  not  to  distinguish  it  in  principle,  so  far  as  regards  the  operation  of  the  statute  ; 
and  as  regards  the  requisites  for  maintaining  the  action  of  trover,  the  seizing  of  the 
goods,  with  the  permission  to  the  Plaintiff'  and  Defendant  to  dispose  of  them,  whereby 
the  [456]  real  owners  are  deprived  of  tliem,  seem  to  me  equivalent  to  the  seizure 
and  rale  mentioned  in  the  first  question; — the  sheriff  makes  himself  party  to,  and 
therefore  liable  for  a  conversion.     I  therefore  answer  this  question  in  the  affirmative. 

Williams  J.  In  considering  the  answer  to  be  given  to  the  first,  and  by  far  the 
most  material  question  proposed  by  your  Lordships  for  our  consideration,  I,  at  first, 
doubted  whether,  alter  the  many  discussions  whicli  have  taken  place  and  the  opinions 
already  given,  it  might  not  have  been  sufficient  to  assume  the  autJiorities  on  each  sidt- 
to  be  equal,  and  to  proc-eed  nt  once  to  examine  the  subject,  as  if  it  had  been  >-es  int(fgrn. 
I  have  been  induced,  however,  upon  further  reflection,  not  to  adopt  that  course, — 
not  from  a  vain  expectation  of  making  any  important  addition  to  what  has  l>eer. 
already  delivered,  but,  partly,  because  1,  hitherto,  have  had  no  opportunity  of  giving 
any  opinion  upon  the  subject  at  all;  chiefly,  however,  because  the  supposition  above 
made  would,  as  I  think,  place  the  question  in  a  most  unfavourable  position  for  the 
Defendant  in  error.  I  am  quite  aware  tliat  the  decisions  of  the  Courts  Mow  are 
not  binding  upon  the  authority  of  your  Lordships  ;  but  I  do  also  presume  that  opinions 
here  delivered  are  valuable  in  proportion  as  they  embody  in  them  and  are  founded 
upon  those  decisions.  And,  in  this  view  of  the  case,  notwithstanding  the  doubts 
which  have  been  suggested — for  which,  considering  the  quarter  from  which  they 
originated,  I  entertain  a  long-continued  and  most  sincere  respect — I  must  think  that 
this  question  has  been,  theoretically  and  practically  for  upwards  of  [457]  twenty 
years,  without  pretending  to  go  further  back,  (1  speak  of  the  period  from  1807  till 
1829)  as  fixed  and  settled  as  almost  any  ever  was  or  can  be  without  receiving  the  final 
sanction  of  this  House.  I  must  refer  to  the  cases  more  particularly,  and  (for  the 
leason  first  mentioned)  as  shortly  as  possible  hereafter  ;  but,  in  confirmation  of  my 
assertion,  I  have  to  state  that  this  question  has  been  solemnly  decided  in  the  Court 
of  Exchequer  once,  in  the  Common  Pleas  twice,  .and  in  the  King's  Bench  once, — 
witli  this,  that  in  the  latter  Court,  upon  the  occasion  alluded  to,  the  point  wius  declared 
to  be  so  fully  ascertained  and  finally  settled,  that  argument  was  become  superfluous, 
— and  argument  was  not  heard.  To  this,  is  to  be  added  what  Sir  John  Richardson 
(with,  I  believe,  many  others)  observed  in  tlie  case  of  Lazarus  v.   Waiflntian  (5  B. 
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Moore),  "  that  the  la.w  on  this  question  has  long  been  gettled,  and  has  frequently  oc- 
curred of  late  years  at  Nisi  Prius;"  which  observation  would,  if  it  needed  it,  receive 
confirmation  from  the  experience  of  every  one  who  has  at  all  engaged  in  the  practice 
to  which  the  learned  judge  was  alluding. 

Having  adverted,  generally,  to  the  decisions,  it  may  not,  perhaps,  be  out  of  order 
to  proceed,  at  once,  to  an  examination  of  tliem.  The  first  in  order  is  the  case  of 
Potter  and  another.  Assignees,  etc.  v.  Starkie,  of  which  there  was  no  printed  report 
at  tlie  time,  but  of  which  some  notice  is  to  be  found  in  4  M.  and  Selw.  260,  and  also  in 
Mr.  Selw.'s  treatise  on  the  Law  of  Nisi  Prius.  It  has,  however,  frequently  been 
alluded  to,  and  generally,  for  the  purpose  of  receiving  a  ready  and  easy  [458]  refuta- 
tion,— viz.  that  it  purported  to  proceed  on  the  autJi.ority  of  Cooper  and  anothe-r  v. 
('Iiitty  (1  Burr.,  20),  whereas  that  authority,  properly  understood,  is  directly  opposed 
to  it.  If  the  case  of  Cooper  v.  Chitty  be  founded  on  twO'  principles;- — 1st.,  that  tlie 
property,  upon  assignment,  vest,^  in  the  assignees  from  the  date  of  tlie  act  of  bank- 
ruptcy, and  2dly,  (as  Lord  Mansfield  expressly  puts  it  in  one  part  of  his  judgment,) 
that  the  taking  was  not  lawful,  because  they  were  then  the  goods  of  a  third  person,  and 
so  there  was  a  conversion  ;  then  is  the  case  of  Potter  v.  Starkie  in  strict  accordance  with 
Cooper  V.  Chitty.  If,  however,  the  latter  case  (never  denied  to  be  law)  can  only  be 
sustained  by  tlie  sheriff  having  had  notice  of  the  bankruptcy  when  he  sold,  then  tlie 
Court  of  Exchequer,  tliough  tliey  agreed  in  tlie  decision  of  Cooper  v.  Chitty,  were 
opposed  to  that  part  of  the  reason  for  the  judgment,  and  in  my  humble  opinion 
rightly.  Seeing,  liowever,  that  the  decision  in  Potter  v.  Starkie,  is  of  some  imports 
ance,  having  been  upon  a  state  of  facts,  which  completely  coincides  witli  the  present, 
I  am  desirous  to  furnish  your  Lordships  witli  the  best  information  that  can  be.  ob- 
tained in  the  absence  of  a  contemporary  printed  report.  I  happened  to  be  counsel  in 
the  cause,  and  have  a  note  taken  at  the  time,  and,  what  is  much  more  material,  I  liave 
a  note  of  my  friend  Sir  John  Richardson,  who  was  opposed  to  me  on  that  occasion. 
From  tlie  statement  in  that  note  it  appears  tliat  all  the  acts  of  the  sheriff  were  com- 
pleted before  he  had  any  notice  of  the  bankruptcy,  and  before  the  commission  was 
sued  out.  It  further  appears  that  the  exemption  of  [459]  tlie  sheriff  before  notice, 
was  distinctly  brought  before  the  Court,  upon  the  plea  tJiat  he  acted  only  in  pur- 
suance of  his  duty  ;  and,  on  the  other  side,  the  immaterialit}^  of  notice  was  pressed, 
and  it  was  even  urged  tliat  the  observations  of  Lord  Mansfield  were  entitled  to  less 
weight  on  this  particular  point,  because  tliere  was  no  statement  in  the  case  of  any 
notice  to  the  sheriff'  in  fact,  but  that  the  decision  may  well  be  sustained  upon  the 
other  reasoning  to  be  found  in  that  judgment.  It  has  been  observed,  tliat  those  cases, 
which  are  supposed  to  be  the  foundation  of  the  argument  for  the  Plaintiff  in  error, 
were  not  brought  under  the  notice  of  the  Court  of  Exchequer  by  Sir  J.  Richardson,  who 
wa-s  not  in  the  habit  of  doing  things  imperfectly.  But  the  protection  of  the  sheriff 
under  the  writ  was  expressly  urged  by  him,  and  all  the  cases  alluded  to  are  cited  and 
commented  upon  by  Lord  Mansfield  in  Cooper  v.  Chitty,  which  was  itself  made  the 
subject  of  most  minute  and  laborious  inquii-y  and  comment  in  the  Court  of  Exchequer  ; 
so  that  it  seems  to  me  impossible  that  they  could  have  utterly  neglected  the  alleged 
authorities  upon  which  one  principal  position  contended  for  before  them  was  made 
to  rest; — and  the  more  so,  if  (as  /  helieve)  time  was  taken  to  consider  the  decision. 
The  cases  to  which  I  have  been  alluding  are,  of  course,  Bayly  v.  Bunnuvg  [1  Lev.  173], 
Lefhnierc  v.  Thorogood  [3  Mod.  236],  and  CoU  v.  Bavi.^\\  Ld.  Raym.  724],  upon  which 
the  judgment  of  the  Court  of  Exchequer  in  tlie  case  of  Balme  v.  Hutton  is  made  so 
much  to  rest.  But  if  the  decision  of  Potter  v.  Starkie  depends  and  mainly  upon  the 
distinction  therein  taken  between  trespass  and  trover,  according  to  tlie  report  of  Sir 
J.  Richardson,  which,  from  his  general  [460]  accuracy,  as  well  as  the  course  which 
the  discussion  took,  I  have  no  doubt  whatever  is  correct,  how  can  it  be  supposed  that 
the  second  of  the  three  cases  alluded  to,  which  turned  expressly  upon  the  form  of  action 
(trespass)  had  been  utterly  overlooked  by  the  judges?  Upon  the  whole,  if  the  decision 
had  been  one  at  Nisi  I'rius  only,  by  Mr.  Baron  Wood,  I  should  have  thought  it  en- 
titled to  much  consideration,  when  I  bear  in  mind  tliat  few  judges,  of  any  time,  can  be 
named  better  stored  with  legal  information  generally,  and  absolutely  none,  who  under- 
stood better  the  forms  of  actions,  and  their  respective  limits  and  boundaries  ;  but  when 
to  this  is  added,  that  the  very  point,  recently  (and  recently  only)  so  much  in  agitation 
was  brought  immediately  and  directly  under  the  consideration  of  the  Court,  I  confess 
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I  must  consider  it  not  merely  as  a  decision  expressly  in  jHjint,  but,  moreover,  entitled 
to  very  great  weight  and  authority. 

The  next  case  in  order  of  time  wtis  that  of  Wyat  v.  Blades  [3  Camp.  396],  in  1813, 
Lord  Ellenborough  C.  J.,  in  which  the  same  point  was  ruled,  and  trover  was  held  to 
be  maintainable  against  the  sheriff.  It  has  been  remarked  upon  this  case,  that  the 
character  of  the  sheriff,  and  his  liability  in  that  form  of  action  was  unnoticed,  and  it 
is  for  that  reason  that  (although  there  was  no  decision)  I  mention  it.  It  appears,  from 
the  Report  in  3  Campbell,  306,  that  this  observation  is  well-founded  ;  and  I  believe  it  to 
have  been  unnoticed,  simply  because  matters  of  constant  occurrence  and  continued 
acquiescence  pass  without  notice  or  observation,  or,  in  the  words  of  Mr.  J.  Richardson 
already  referred  to,  "  because  the  [461]  law  had  long  been  settled,  and  the  case  had 
frequently  occurred  at  Nisi  Prius  of  late  years."  A  report,  at  this  time  of  day,  would 
have  somewhat  of  a  whimsical  appearance,  if  tbe  object  of  it  was  to  show,  that  "  money 
had  and  received  "  is  the  appropriate  remedy  where  a  person  holds  the  money  of 
another  which  he  is  bound,  by  law,  to  pay  over. 

The  nest  was  the  case  of  Lazarus  v.  Waithman,  5  B.  Moore,  Easter  T.  1821.  The 
point  was  decided  by  the  Common  Pleas,  as  it  had  been  in  tlie  Exchequer.  Price  v. 
Helyar  followed  in  1828  [4  Bing.  597,  1  M.  and  P.  541],  with  the  same  result:  it  is 
another  decision  upon  the  point  in  question.  Lastly,  came  tlie  case  of  Dillon  v. 
Langley,  Easter,  1831,  2  Barn,  and  Adolpli.  131.  The  Report  by  no  means  gives  an 
adequate  account  of  the  fixedness  and  settlement  at  which,  in  the  opinion  of  King's 
Bench,  the  point  now  under  consideration  had  arrived.  I  happened  to  be  counsel  in 
the  cause,  and  am  not  likely  very  soon  to  forget  what  happened,  particularly  when  I 
learnt,  so  soon  after,  wliat  had  occurred  in  the  Court  of  Exchequer  in  the  verj-  Michael- 
mas Term  following,  as  to  the  case  of  Balm  v.  Hutton  [3  M.  and  S.  1,  9  Bing.  471].  I 
am  far  from  saying  tliat  I  was  prepared  with  an  argument  as  ingenious  as  that  coai- 
tained  in  the  elaborate  judgment  pronounced  b}'  Lord  Lyndhurst  in  the  Court  of  Ex- 
chequer, but  this  I  nmst  say,  that  I  was  prepared  with  all  the  authorities,  upon  which 
reliance  is  therein  placed :  Lord  Lyndhurst,  however,  having  first  stopped  the  counsel 
on  the  other  side,  plainly  intimated  to  me  that  tlie  seaf;on  for  discussion  was  past, 
and,  accordingly,  having  barely  noticed  two  of  the  authorities  alluded  to,  and  par- 
ticularly the  main  story  of  the  Plaintiff  in  error,  [462]  {Bayly  v.  Bunning,)  which  then 
produced  no  effect  in  that  quarter  of  Westminster  Hall,  though  it  produced  so  much 
in  another,  within  half  a  year,  against  me.     I  sat  down  unheard. 

"  Those  decisions,''  as  Mr.  Justice  Taunton  observed  (and  I  quote  his  words  in 
consequence  of  the  comment  upon  it),  "  will  be  found  to  embrace  a  very  considerable 
period  of  time,  and  to  have  been  established  in  succession  by  all  the  Common  Law 
Courts  in  Westminster  Hall ;  and  the  common  practice,  I  believe,  has  been  in  uniform 
accordance  therewith."  And,  speaking  of  the  case  now  before  your  Lordships  and  of 
the  same  decisions,  he  added,  "  I  dread  the  consequences  of  a  decision  of  this  Court 
in  favour  of  the  Plaintiff  in  error.  Certainty  is  of  the  first  importance  in  judicial 
proceedings,  and  the  decisions  during  a  period  of  sixty  years  ought  not  to  be  dis- 
turbed by  fanciful  innovations  on  tlie  one  hand,  or  the  authority  of  some  doubtful,  if 
not  obsolete,  decisions  on  the  other."  I  am  aware  that  this  statement  has  been  re*- 
presented  as  an  exaggeration  ;  if,  however,  the  case  of  Cooper  v.  Chitty  may  be 
maintained,  independent  of  what  is  said  by  Lord  Mansfield  about  notice,  that  period, 
or  even  a  larger  one,  will  be  found  more  appropriate  and  accurate  than  the  more 
limited  one  mentioned  by  me  at  the  outset. 

I  purposely  forbear  adding  to  the  list  of  decisions  either  the  case  now  before  your 
Lordships,  or  that  of  Babn  v.  lluttnn  [3  M.  and  S.  1,9  Bing.  471],  although  the  judg- 
ment of  the  Exchequer  was  raised  by  a  majority  of  seven  judges  against  one.  I  do  so, 
because  the  doubt,  which  has  given  rise  to  tljem  both,  was  first  started,  I  believe,  in 
tlie  case  of  Hartly  and  another  v.  [463]  Hornby,  tried  at  Lancaster  in  the  Spring 
Assizes,  1829.  That  was  an  action  for  money  had  and  received,  against  the  sheriff, 
who'  had  levied  after  an  act  of  bankruptcy,  but  had  sold  the  goods  and  paid  over  the 
proceeds  before  the  commission  issued.  The  question  came  on  before  the  Court  of 
King's  Bench,  upon  a  motion  to  enter  a  nonsuit ;  and  upon  the  discussion  then  ensuing, 
the  doubt  arose,  to  which  I  have  alluded,  and  a  difference  of  opinion  ;  from  which 
cause,  as  I  presume,  the  case  is  not  reported.  I  have,  however,  procured  my  brief 
from  the  agent  of  the  attorney  who  instructed  me,  and  there  find  a  very  full  note  of 

401 


XI  BLIGH  N.S.  GARLAND  V.  CARLISLE  [1837] 

the  argument.  I  shall  not  trouble  your  Lordships  with  any  part  of  it,  further  than 
to  mention  that  the  learned  counsel  for  the  Defendant  cited  and  expressly  admitted 
the  authority  of  the  before-mentioned  onses,  establishing  the  liabilit}'  of  the  sheriii'  in 
trover  ;  and  founded  their  argument  entirely  upon  the  fact,  that  the  money  had  been 
paid  over  before  notice  of  the  bankruptcy,  and  that  therefore  that  form  of  action 
could  not  be  maintained.  So  settled,  up  to  this  time,  was  the  c]uestion  now  proposed 
by  your  Lordsliips  for  our  consideration. 

I  come  now  to  the  autJiorities  which  are  opposed,  or  supposed  so  to  be,  to  the  long 
train  of  modern  cases  expressly  and  deliberately  decided  upon  the  point;  the  autho- 
rities I  mean  already  referred  to,  on  which  the  judgment  of  the  Court  of  Exchequer 
mainly  rested  in  the  case  of  Balme  v.  Huttim,  and  to  which,  with  some  emphasis  and 
appearance  of  assumed  superiority,  the  title  of  the  older  authorities  has  been 
studiously  applied.  I  am  not  aware  that  a  case  is,  of  necessity,  better  for  being  old ; 
nor,  I  admit,  is  it  worse, — but  I  make  the  admis-[464]-sion  with  a  material  proviso ; 
viz.  that  it  has  not  been  impugned  by  subsequent  decisions  ;  for,  if  so,  it  is.  Else, 
what  is  meant  by  expressions  (in  courts  of  law  not  unknown)  of  decisions  over-ruled, 
and  cases  no  longer  law,  which  compose  a  list  which  it  W'ould  be  most  inconvenient  to 
enumerate? 

The  first  of  these  old  authorities  is  the  case  of  Bayly  v.  Bunning  (1  Levinz.  173), 
reported  also  in  Siderfin  and  Kehle),  and,  I  may  add,  the  only  case,  which  purports 
to  be  in  point,  which  has  been  decided  by  any  court.  To  what  authority  this  case  is 
entitled  from  tiie  state  of  the  reports  of  it,  how  far  it  is  impaired  by  the  quaere  in 
Siderfin,  or  its  own  intrinsic  defects,  I  will  not  waste  your  Lordships'  time  by  in- 
quiring. I  can  make  no  addition  to  the  comments  which  have  been  made  by  my 
learned  brothers,  with  whose  opinion,  upon  the  main  question,  I  agree.  I  will 
therefore  only  say,  that  if  (and  upon  this  point  I  shall  endeavour  to  explain  myself 
more  fully  hereafter)  the  fact  of  notice  to  the  sheriff  be  not  material,  and,  moreover, 
(as  I  think,)  the  case  of  Cooper  v.  Vhitty  [1  Burr.  20]  may  still  be  maintained  as  law, 
tlien,  in  my  humble  judgment,  was  this  old  case  over-ruled  very  nearly  three-quarters 
of  a  century  ago,  and  remained  dormant,  until  revived  (your  Lordships  are  to  deter- 
mine for  what  duration)  by  a  decision  of  the  Court  of  Exchequer  in  18.31. 

The  second  case,  Letchmore  v.  Thorowgood  (3  Mod.  236),  is  not  in  point.  It  only 
decides  that  trespass  will  not  lie  in  such  case  ; — which  leaves,  untouched,  tlie  question, 
whether  trover  will  lie  or  not :  the  distinction  between  them  being  not  quite  so  nominal 
and  unreal,  as  might  be  at  first  su]»posed  :  the  [465]  damages  in  the  latter  being 
limited  by  the  value  of  the  goods  seized,  in  the  former  they  may  be,  what  Mr.  Justice 
Ashurst  (in  a  case  to  which  I  must  refer)  calls  "  vindictive."  The  expression  must  be 
rejected ;  because  "  vindictive  "  damages,  in  the  ordinary  sense  of  the  term,  cannot 
be  heard  of  in  courts  of  law  ;  but,  if  it  be  understood  to  mean  general  damages  upon 
the  whole  case,  without  any  certain  limit,  the  meaning  may  be  adopted ; — and  that 
is  sufficient  for  my  purpose. 

The  third  case  is  Cole  v.  Davies  (1  Lord  Raymond,  724).  Your  Lordships  are 
aware  of  the  comments  which  have  been  made  by  Lord  Mansfield  upon  the  authority 
of  this  report ;  into  that  discussion  I  decline  to  enter.  Whether  Lord  Raymond  was, 
at  that  time,  as  knowing  as  age  ouglit  to  be,  or  as  uninformed  as  youth  sometimes  is, 
I  am  wholly  ignorant ;  but  this  I  know-,  that  it  is  Nisi  Prius  decision  only  ;  and  (in 
imitation  of  the  criticisms  upon  the  modern  decisions,  as  they  have  been  called)  I 
must  add,  without  the  slightest  information  of  how  the  question  was  submitted  to  tlie 
learned  judge, — whether  with  argument,  or  liow  much,  or  how  little,  or  without  any 
at  aO, — of  this  we  have  nothing.  I  now  ask,  with  all  respect,  are  these  cases  to  be 
opposed  to  the  dense  body  of  authority  arranged  on  the  other  side? 

I  pass  on,  however,  to  an  important  part  of  tlie  present  discussion, — I  mean,  the 
true  import  and  bearing  of  the  case  of  Cooper  v.  Chitty. 

That  Lord  Mansfield  did  not  conduct  his  argument  throughout  that  judgment, 
without  some  variableness  and  shades  of  turning,  I  think  must  be  admitted.  From 
which  cause  it  follows,  that  [466]  the  case  is  seized  as  an  authority  botli  for  tlie 
Plaintiff  and  the  Defendant  in  error.  I  am  extremely  anxious  to  bring  to  a  test  before 
your  Lordships  the  question,  to  which  side  the  weight  of  its  authority  ought  to  incline. 
Upon  this  point,  1  sliall  first  inquire,  Whetlier  tliere  be  any  ground,  in  fart,  for 
those  obsei-vations  which  Lord  JIansfield  has  made  respecting  notice  to  the  sheriff. — 
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as  the  foundation  of  the  cunversion^  and  next.  Whether,  if  there  be  uo  ground  for 
those  observations,  the  case  umy  still  be  sustained  ] 

That  Lord  Mansfield  does  say,  at  the  conclusion  of  his  judgment,  "  That  the  sheriff 
knew  of  tlie  bankruptcy  before  the  sale,'"  and  derives  an  inference  therefrom,  is  most 
certain  :  but,  that  there  is  no  fact  in  the  case  to  justify  that  assertion,  is  certain  also  ; 
unless,  indeed,  the  commission  sued  out  and  assignment  tliereon  be  notice  in  point  of 
law.  But,  hoir  is  such  commission  notice:  and  from  what  time?  the  day  it  issues — 
or  within  a  week  ;  or  at  what  time  I  I  am  aware  of  no,  authority  whicli  establishes 
that  a  commission  is  evidence  of  itself  and  for  itself,  of  the  time  at  which  it  issues. 
This,  at  least,  I  know,  that  in  the  case  of  Lee  v.  Lopez  (15  East,  2oO),  where  notice  to 
the  sheriff  was  considered  material,  tlie  point  to  be  ascertained,  according  to  the 
language  of  the  Court,  was,  not  when  tlie  commission  issued — as  if  imputing  notice 
of  itself — but  when  the  sheriff  Jiad  notice  of  the  commission.  If,  tlien,  the  fact  of 
the  commission  having  issued  was  to  be  brought  home  to  the  sheriff,  like  any  otlier 
fact ;  upon  the  statement  of  the  case,  it  ira.i  not.  If,  then,  there  be  no  facts  in  the 
case  to  sustain  the  observations,  [467]  what  is  the  result?  Wliy,  that,  in  my  opinion, 
the  judgment  may  be  sustained  for  otker  reasons,  which  Lord  Mansfield  has  given. 
In  the  report  of  the  case  in  Blackstone,  Lord  Mansfield  is  made  tO'  say,  "  That  if  the 
sheriff  had  sold  immediately  after  the  seizure,  he  would  have  been  liable."  If  he  did 
say  so,  I  think  he  would  have  said  truly  ;  but  I  find  that  it  is  generally  considered  to 
be  an  error  in  that  report.  But  how  stands  the  case  in  Burrows?  The  concluding 
words  of  Lord  Mansfield,  in  his  judgment  in  the  case  of  Cooper  v.  Chitty  [1  Burr.  20], 
have  been  quoted,  and  with  great  reliance.  "  The  seizure  here  is  after  the  act  of  bank- 
ruptcy, and,  therefore,  after  the  property  was  vested  in  the  assignees  ;  but  that  was 
excusable,  and  the  sheriff  shall  not  be  made  liable  by  relation,  as  a  wrongdoi^r  ;  tlie 
gist  of  this  action  is,  the  false'  return  and  sale  long  after  the  commission  and  assign- 
ment." Passing  by  the  diminislied  weight  of  these  remarks  from  the  doubt  suggested, 
whether  there  be  any  fact  to  sustain  them,  let  us  see  what  else  has  been  said  in  an 
earlier  part  of  his  judgment  in  tlie  same  report.  I  find  these  words:  "But  the 
argument  from  these  principles  (cases  are  stated  to  have  been  commented  upon,  but 
the  comments  are  not  given,)  is  this,  here  the  taking  was  l-awful,  and,  therefore,  tlie 
sheriff'  was  bound  to  complete  the  execution  by  the  sale.  Answer  :  the  premises  are 
not  true;  and,  if  they  were,  the  consequence  would  not  follow."  And  then  come 
these  words,  which  I  must  think  are  hardly  less  material  in  a  contrary  direction  : 
"  The  tiiking  was  not  lawful,  because  then  they  were  the  goods  of  a  third  person."  So 
then,  the  taking  was  unlawful:  and  wliy?  because  it  was  the  taking  of  [468]  the 
goods  of  a  third  person, — that  is,  of  a  person  not  named  in  the  writ.  And  why  is 
that  unlawful?  Because  it  is,  when  followed  up  by  a.  sale,  an  unauthorized  disposal 
of  the  goods  of  another, — which  is  another  name  for  a  conversion.  But,  beyond  .all 
this,  for  what  purpose  is  notice  necessary,  and  in  what  respect  material?  Is  the 
property  more  or  less  in  tlie  assignees,  according  as  there  has  or  has  not  been,  notice 
to  the  sheriff'  of  attorney  of  the  stages  of  the  bankruptcy?  Is  it  more  or  less  the 
taking  of  tlieir  goods?  And,  accordingly,  the  learned  and  experienced  counsel  who 
argued  this  case  at  your  Lordships'  bar,  expressly  rejected  the  fact  of  notice,  as 
wholly  immaterial  ;  and  discussed  the  case,  as  if  the  Plaintiff'  in  error  had  been  fully 
ati'ected  by  it. 

If  then  the  observations,  at  the  conclusion  of  Lord  Mansfield's  judgment,  upon 
which  so  much  reliance  has  been  placed,  may  be  rejected,  and  the  case  is  sustained 
without  them,  then  must  the  case  of  Cooper  v.  Chitty  [1  Burr,  20]  be  added  to  tlie 
authorities  in  favour  of  the  Defendant  in  error.  But  if  the  fact  of  notice  may  be 
considered  as  existing  in  that  case,  from  a  commission  having  been  sued  out — and, 
moreover,  that  in  order  to  constitute  conversion  in  the  sheriff',  notice  to  him  is 
necessary,  though  it,s  materiality  is  now  abandoned  ;  still  I  agree  with  those  of  my 
learned  brothers,  who  are  of  opinion  that  the  case  I  am  observing  upon  must  be  con- 
sidered to  be  in  favour  of  the  Defendant  in  error.  The  late  Mr.  Justice  Taunton 
(and  with  him  several  of  the  learned  judges  have  coincided)  tlius  expressed  himself 
in  the  case  of  Balme  v.  HuUon  [.'5  M.  and  S.  1  :  9  Bing.  471] :  "  I  am  pretty  clear 
that  an  opinion  greav  up,  tliat  the  sheriff'  was  equally  answerable  in  both  cases  {i.e. 
[469]  with  or  without  notice),  that  from  the  act  of  bankruptcy  the  property  vests  in 
the  assignees  :  and  that  any  sale  or  disjiosition  of  it  afterwards,  without  their  privity, 
must  be  a  wrongful  conversion,  by  whomsoever  made."     I  will  only  add,  that  this  is 
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precisely  the  view  presented  to  the  Court,  of  Excliequer  on  behalf  of  the  Phiintiti', 
in  the  case  of  /'otter  v.  Starhie.  On  the  case  of  Tiiuhrell  v.  Mills,  already  referred  to, 
I  shall  trouble  your  Lordships  with  no  further  remarks. 

The  case  of  Smith  v.  Milles  (1  T.  R.  475),  pfoceeds  entirel)'  upon  the  distinction 
between  trespass  and  trover  ;  and  reference  is  made,  in  the  considered  judn;ments  then 
pronounced,  tO' the  said  cases  or  Tlioroirgdod  v.  Letcliiiiore  [2  Mod.  2.'i6],  and  Bayly  v. 
Bvnning  [1  Lev.  173];  and  particularly,  to  that  part  of  Lord  MansHeld's  judgment 
in  Cooper  v.  Chitty,  wherein  he  speaJcs  of  men  being  excused  from  being  punishable 
by  indictment  or  action  as  trespassers.  Mr.  Justice  Ashurst  then  adds,  "  The 
Plaintiffs  are  not  injured,  as  it  is  competent  to  them  to  recover  tlie  value  of  the  goods 
by  bringing  the  proper  action  of  trover ;  but  the  officer  sliall  not  be  harassed  by  this 
species  of  action,  in  which  tlie  jury  might  give  vindictive  damages."  It  must  be 
admitted,  however,  that  if  notice  be  material,  this  case  is  not  any  authority  for  the 
present;   inasmuch  as  the  fact  of  notice  did  exist  in  it. 

Suppose,  however,  that  all  antiiorities  are  rejected,  as  if  they  were  equal,  Oir  as  if 
there  had  been  no  decision  at  all,  the  question  then  must  have  turned  upon  the  con- 
struction of  the  statuteis,  and  chiefly  of  the  13  Eliz.  c.  7.  s.  2  : — whereby  the  Lord 
Chancellor  is  empowered  to  grant  a  commission  ;  and  the  Commissioners  are  to  take, 
by  their  discre-[470]-tion,  such  order  and  directions  as  well  with  the  body  o,f  the 
offender,  as  also  with  his  lands,  etc.,  and  with  his  money,  goods,  chattels,  etc.,  and  by 
deed,  indented  and  inrolled  in  one  of  the  Queen's  Courts  of  record,  to  make  sale  of 
the  lands  of  the  bankrupt ;  and  also  of  all  furniture,  etc.,  goods  and  chattels,  or  other- 
wise to  order  the  same  for  the  true:  satisfaction  and  payment  of  the  creditors,  rate  and 
rate  alike,  according  to  the  quantit}^  of  tlieir  debts :  and  it  is  further  enacted,  "  That 
every  direction,  order,  bargain,  sale,  etc.,  shall  be  good  and  effectual  in,  the  law 
to  all  intents  and  purposes,  against  the  said  offender  or  debtor,  etc.,  and  against  all 
other  persons  claiming  by,  from,  or  under  such  offender,  by  any  act  or  acts  had, 
made,  or  done,  after  any  such  person  shall  become  bankrupt  as  is  aforesaid."  And, 
(by  21  Jac.  1.  c.  19.  s.  1.)  it  is  enacted,  "  That  all  and  singular  the  aforesaid  statutes 
and  laws  theretofore  made  against  bankrupts,  and  for  relief  of  creditors,  shall  be 
largely  and  beneficially  construed  and  expounded  for  the  aid  and  relief  of  the 
creditors  of  such  person  or  persons  as  already  be  or  hereafter  shall  become  bankrupts." 

These  provisions  are,  certainly,  of  a  sweeping  nature,  and  were  obviously  intended 
so  to  be.  They  avoid  all  acts  done  after  the  bankruptcy,  and  they  vest  all  the 
property  in  the  assignees  (since  the  statute  6  Anne,  c.  22)  by  relation.  "  This  relation 
(says  Lord  Mansfield)  the  statutes  concerning  bankrupts  introduce  to.  avoid  frauds. 
They  vest  in  the  assignees  all  the  property  that  tlie  bankrupt  had  at  the  time  of  what 
I  may  call  the  crime  committed  (for  the  old  statutes  consider  him  as  a,  criminal)  and 
make  the  sale  bj'  the  [471]  commissioners  good  against  all  persons  who  claim  by, 
from,  or  under  the  bankrupt,  after  the  act  of  bankruptcy,  and  against  all  executions, 
not  seized  and  executed  before  the  act  of  bankruptcy.  Dispositions  by  process  of  law 
are  put  on  the  same  foot  with  dispositions  by  the  party."  The  prevailing  object  was, 
to  prevent  and  avoid  those'  partial,  and  therefore  unjust,  dispositions  of  the  remnant 
of  their  fortunes;  which  men  in  desperate  circumstances  (as  we  learn  from  the 
statutes)  had  been  in  tlie  habit  of  making,  and  which  we  know  men,  in  such  a  situa^ 
tion,  are  likely  to  maJse; — hence  the  relation  to  which  I  am  alluding.  The  case  of 
Carey  v.  Crisp  (1  Salk.  108),  cited  at  the  bar,  for  the  purpose  of  showing  that,  till 
assignment,  the  propert}'  remains  in  the  bankrupt,  may  well  be  admitted  ;  for  it  is 
in  no  respect  inconsistent.  The  question  is,  where  tlie  property  is  after  the  assign- 
ment— and  from  what  date?  and,  upon  tliat  question,  as  no  doubt  exists,  so  none  was 
attempted  to  be  raised :  the  point  was  admitted.  Consequently,  as  to  the  first 
requisite  for  maintaining  the  action  of  trover — I  mean  property  in  the  goods — the 
case  of  the  Defendant  in  error  is  abundantly  established. 

Next,  as  to  the  second  requisite  for  supporting  tliis  action :    a.  conversion. 

Suppose  it  had  been  the  case  of  a  stranger:  an  indifferent  person.  The  point, 
1  apprehend,  would  have  been  clear; — and  why?  Because  it  would  have  been  an 
unauthorised  intermeddling  with,  or  (in  the  language  of  the  Court  in  tlie  case  of 
Perkins  v.  Smith  (1  Wils,  328),  when  defining  a  conversion)  "  the  taking  upon  him 
to  dispose  of  the  property  of  another  :"  [472]  which  is  tliere  declared  to  be  "  the 
tortuous  act,  the  gist  of  this  action." 

The  question,  therefore,  comes  to  this.  Whether  the  case  O'f  the  sheriff  be  excepted 
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from,  or  ratker  not  included  in  tlie  operation  of  tlie  statutes?  or,  if  not,  whetlier  lie 
be  protected  by  tlie  peculiarity  of  liis  situation  and  character? 

That  he  is  not  expressly  excepted  is  clear,  and  has,  no  where,  been  pretended.  To 
hold  that  he  is  so,  virtually,  or  constructively,  is  more  than  I  am  prepared  tO'  do.  And, 
herein,  I  beg  leave  to  say  that  I  do  most  perfectly  agree  with  tlie  observations  oi 
more  than  one  of  my  learned  brothers,  as  to  our  duty  in  construing  and  interpreting 
acts  of  parliament.  I  take  it  to  be  this  ;  where  the  words  of  the  act  are  general  and 
comprehensive,  and  the  object  clear,  nothing  short  of  gross  and  manifest  iucousistoncy 
with  that  object,  or  plain  and  palpable  injustice,  wliich  must  inevitably  ensue  from 
such  a  construction,  can  authorize  courts  of  law  in  giving  a  more 
confined  and  limited  meaning  to  such  general  expressions  than  tliey 
ordinarily  and  naturally  import  and  bear.  What  else  is  restraining  b^f 
inference,  or  varying  by  interpretatiou,  but,  to  a  certain  extent,  recasting 
and  remodelling  the  statute,  or,  in  other  words,  invading  the  province  of  the 
Legislature  itself?  What  right  have  we  to  assume,  that,  if  the  object  in  this  case  was 
(as  it  was  undoubtedly)  for  the  sake  of  preventing  those  frauds  which  have  been  before 
alluded  to,  to  cut  matters  short  at  and  from  the  act  of  bankruptcy,  some  incon^ 
veniences  and  hardships,  consequent  upon  the  general  object  and  prevalent  design, 
were  not  foreseen  and  known,  l)Ut  neglected  for  the  sake  of  what  was  considered  to  be 
the  greater  good, — the  [473]  jirotection  of  the  body  of  creditors  ?  Supposing  tlie 
sheriff  to-  be,  not  excepted  from,  but  included  in,  the  operation  of  tlie  statute  of 
Elizabeth,  and  that  there  may  be  some  degree  of  liardship  (if,  in  truth,  that  can  be 
used  as  any  argument  at  all)  in  such  interpretation  ;  all  that  can  be  said  is,  that  he 
sliared  the  same  fate  with  others,  equally  entitled  to  consideration,  or,  if  the  phrase 
be  allowable,  compassion.  Buna  fide  payments  were  to  be  refunded  ;  harmless  and 
honest  dealings  were  avoided  :  against  which  inconveniences  the  Legislature,  as  your 
Lordships  are  aware,  have,  very  properly  and  consistently,  granted  relief ;  but  an 
attempt  to  do  the  same  by  the  courts  of  law  would  have  been  equally  inconsistent  and 
improper.  In  that  relief,  however,  the  sheriff  is  not  included.  Is  he  then,  within 
the  words  of  the  statute  of  Elizabeth,  "  a  person  claiming  by,  from,  or  under  the 
offender  ?"  It  has  been  contended,  that  he  is  not ;  and  if,  by  tliat,  it  be  meant  to  assert 
that  he  claims  nothing  for  his  own  individual  use  and  benefit,  the  observation  is 
certainly  not  without  truth  ;  but  it  falls  short  of  the  purpose  for  which  it  is  made. 
The  creditor  who  sets  the  sheriff  in  motion,  clearly  claims  ''  from  "  the 
bankrupt;  the  vendee,  to  whom  the  sheriff  transfers  the  goods,  claims 
"  from  or  under  "  the  bankrupt,  or  he  gets  nothing.  Can  I  then  say, 
that  the  sheriff'  who  is  so  mixed  up  with  the  concerns  of  the  bank- 
rupt, in  effectuating  the  claims  of  a  party  against  liim,  and  transferring  the 
title  to  another  from  him,  is  to  be  considered,  with  reference  to  the  statute,  as  if 
he  stood  whoUy  aloof  from  the  transaction, — and,  that  too,  when  for  the  purposes  of 
this  action,  and  in  order  to  constitute  conversion  in  point  of  law,  it  is  not  necessary 
tliat  any  claim  [474]  should  be  made  for  the  party's  own  emolument?  This  was  the 
veiy  point  decided  in  the  case,  referred  to  already,  of  Perkins  v.  Sinitli  [1  Wils.  328]  ; 
the  special  verdict  there  finding,  that  what  was  there  done  was  by  a  servant,  and, 
expressly,  for  the  use  of  his  master. 

I  come  now  to  consider  the  situation  of  the  sheriff',  and  how  far  that  can,  in  any 
degree,  affect  the  question.  And  surely  this  is  not  the  first  occasion,  on  which  the 
responsibility  of  that  officer  has  been  heard  of.  That  responsibility  is  tlie  price  which 
persons  of  figure  and  fortune  are  content  to  pay  for  distinction — one  of  those  admir- 
able arrangements  in  this  country,  by  which  men  of  possessions  are  made  to  con- 
tribute, in  proportion  to  them,  to  the  public  good.  I  will  not  waste  time,  by  enlarging 
upon  instances :  but  what  can  be  more  responsible  than  his  position  with  respect  t» 
bail?  What  more  so  with  regard  to  the  malversations  of  his  subalterns,  in  cases  even 
so  much  beyond,  or  out  of  the  line  of  duty?  This,  undoubtedly,  ig  not  without 
compensation  ;  and,  practically,  no  difficulty  is  found  in  providing  oflScers  to  act 
under  him.  But  however  that  may  be,  the  sheriff'  having  acted  with  some  peril  of 
liability  around  him,  in  this,  instance,  is  no  exception  to  or  deviation  from,  but  an 
illustration  of,  and  in  perfect  conformity  to,  his  usual  course  of  duty.  And  how  is  it 
in  cases  more  immediatelv  in  connection  with  the  pre.sent, — the  execution  of  writs? 
If  he  be  directed  to  take  the  goods  of  A.,  and  he  take  those  of  B.,  he  is  answerable  for 
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the  mistake.  The  like,  of  course,  if  lie  takes  a  wrong  person.  In  this  instance 
he  has  been  directed  to  tiike  the  goods  of  the  bankrupt,  and  he  has  taken  those  of  the 
assignee: — why  should  not  liability  follow? 

[475]  But  maxims  of  the  common  law,  ■'  That  noi  relation  shall  make  that 
tortuous,  which  was  lawful  ;"  and  "  That  relations  are  fictions  at  law,  wiiich  shall  do 
no  wrong,"  have  been  quoted  with  some  reliance.  How  far  general  maxims  or 
sayings  are  found  to  be  of  much  value,  when  they  come  to  be  apjilied  to  any  particular 
state  of  facts,  I  will  not  undertake  to  determine.  If,  however,  tliey  are  to  be  con- 
sidered in  the  nature  of  rules,  which  have  grown  up  under  the  sanction  and  control 
of  courts  of  law,  it  may  be  reasonable  that  tlie  same  authority,  which  created  them, 
may  also  apply  and  bend  them,  as  to  right  and  justice  may  seem  meet.  But  how  they 
are  tO'  be  applied  to  the  construction  of  an  act  of  parliament,  I  am  quite  at  a  loss  to 
perceive.  The  question  tliere  only  is.  What  has  been  enacted  1  1  know  of  no  rules  of 
law  or  logic  either,  which  can  have  any  bearing  upon  the  subject,  except  such  as  may  be 
supposed  to  aid  and  assist  in  tlie  true  interjjretation  of  the  statute,  and  tlie  ascertain- 
ment of  its  meaning.  Its  provisions  may  be,  in  policy,  unwise — in  theory,  unjust; 
but  when  a  court  of  law  full}'  perceives  and  understands  what  is  written,  it  is  ready 
to  give  judgment, — its  duty  is  complete.  If  it  be  (as  any  proposition  can  be)  clear 
that  the  object  of  the  Legislature  was  to  pursue  one  main  end  and  object, — the  vesting 
property  in  a  certain  person  or  persons,  fro'Ui  a  b3^-gO'ne  period,  by  relation,  over^ 
looking,  or  disregarding  as  comparatively  immaterial,  certain  incidental  incon- 
veniences consequent  upon  that  relation,  of  which,  for  the  purposes  of  tlie  present 
observations,  tlie  liability  of  tlie  sheriff  may  be  admitted  to  bei  one,  an  attempt  to 
sliow  that  such  li.ability  ought  not  to  exist,  either  b^^  the  aid  of  maxims  oi  law,  or  any 
[476]  other  process  of  reasoning,  is  quite  beside  the  legitimate  purpose  of  ascertaining 
the  intention  of  the  Legislature.  It  is  argument  not  to  explain  what  has  been  done, 
but  to  prove  what  ouff/it  to  have  been  done. — what  iroiiM  have  been  reasonable  and 
what  just;   or,  in  other  words,  argument  out  of  time,  and  out  of  place. 

Upon  the  whole,  upon  the  weight  of  authority,  and  tlie  reason  of  the  thing,  if 
the  question  had  been  entirely  new,  I  consider  myself  bound  to  give  my  answer  in 
tJie  affirmative. 

Gurney  B :  The  first  question  upon  which  your  Lordships  have  required  tlie 
opinion  of  the  Judges,  is,  \Vlietlier  a  sheriff  seizing  and  selling  goods  under  a  fieri 
facias,  was,  in  December  1824,  liable  in  an  action  of  trover,  brought  by  the  assignees 
of  the  Defendant,  in  an  action  in  which  tlie  fiei-i  facias  was  issued,  such  Defendant 
having  committed  an  act  of  bankruptcy  before  the  seizing  or  selling  of  the  goods, 
but  no  commission  having  issued  until  after  such  sale? 

The  opinion  which  I  have  formed  is  in  favour  of  the  affirmative. 
This  question  depends  upon  the  construction  of  the  statute  of  13th  Eliz.  cap.  7., 
which  empowers  the  Lord  Chancellor,  by  commission  under  the  Great  Seal,  "  to 
appoint  persons  who  shall  have  fuU  power  and  authority  to  take  such  order  aaid 
direction  with  tlie  body  of  the  bankrupt,  as  also  with  his  land,  and  also  with  his 
mone}',  goods,  chattels,  wares,  and  merchandises,  and  debts  wheresoever  tliey  may 
be  found  or  known,  and  cause  them  to  be  appraised  to  the  best  value  they  may, 
and  to  make  sale  of  the  same,  or  otJierwise  to  order  tlie  same  for  true  satisfaction 
and  payment  of  tlie  creditors." 

[477]  This  is  a  plain,  clear,  distinct  enactment. 

The  first  question  is.  What  is  the  property  of  the  bankrupt  respecting  which 
the  Commissioners  are  to  take  order?  The  answer,  it  appears  to  me,  must  be,  the 
property  which  the  bankrupt  had  at  the  time  he  became  so.  The  fact  of  his 
being  bankrujit  is  not  publicly  known  at  the  time  when  it  takes  place — it  is  ascer- 
tained at  a  subsequent  period;  a  commission  issues,  adjudication  is  made,  assignees 
are  appointed  ;  to  them  the  bankrupt's  property  is  assigned,  and  their  title  to  the 
bankrupt's  jjroperty  relates  back  to  the  time  of  the  act  of  bankruptcy. 

It  is,  indeed,  stated  in  the  special  verdict,  that  these  were  the  goods  of  Leonard  ; 
but,  by  the  subsequent  commission  of  bankrupt  and  assignment,  became  the  propertv 
of  the"  Plaintiff  liy  relation,  from  the  act  of  bankruptcy. 

This  relation  back  is  absolutely  necessary  for  the  prevention  of  fraud. 
Unquestionably  this  often  produces  great  hardship  to  individuals — if  tliat  were 
not  known  when  "the  statute  passed,  it  has  become  known  in  a  thousand  instances 
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since;  and  in  particular  cases  the  application  of  the  rule  has  been  restrained,  not 
by  the  courts  of  law,  but  by  the  Legislature.  Where  exceptions  have  not  been 
introduced,  the  rule  has  been  considered  as  inflexible. 

If  the  assignees  have  therefore  a  title  to  the  property  of  the  bankrupt,  it  appears 
to  me  to  be  a  necessaiy  consequence,  that  they  must  be  entitled  to  follow  that  property 
whithersoever  it  goes,  and  must  have  a  right  of  action  against  any  person  who  con- 
verts it;  otherwise  it  is  impossible  that  they  can  make  due  distribution  among  the 
creditors. 

In  this  case,  at  a  period  when  the  fact  of  tlie  bank-[478]-ruptcy  was  not  known 
(although  it  had  taken  place),  the  Defendant,  tlie  slieriff,  who^  was  commanded  to 
take  the  goods  of  Leonard  tlie  bankrupt,  took  goods  which  /iwl  belonged  to  Leonard, 
but  which  had  then  ceased  to  belong  to  him,  and  were  (a.s  it  was  afterwards  ascer- 
tained) tlie  goods  of  his  assignee  :  and  he  converted  tlieni. 

The  Defendant  contends,  that  he  is  not  liable  to  tliis  action  of  trover,  because  he 
is  a  public  officer ;  that  he  was  called  upon  to  execute  the  process  of  the  law  ;  and  that 
at  the  time  when  he  executed  it,  he  had  no  reason  to  doubt  that  the  goods  which 
he  found  in  the  possession  of  Leonard  were  his  property.  I  admit  the  hardship, 
and  regret  that  it  exists ;  but  the  Legislature  has  not  made  any  exception  in  favour 
of  a  public  officer,  under  these  circumstances  ;  and  I  think  that  a  court  of  law 
cannot  supply  that  omission. 

This  is  the  best  opinion  I  can  form  upon  the  att  of  parliament  itself  ;  and  this 
would  be  my  judgment  were  the  case  res  Integra.. 

Tlie  next  question  is,  Whether  this  act  of  parliament  has  in  all  times  received 
a  contrary  exposition?  If  a.n  act  of  parliament  more  than  two  centuries  old,  has 
received  one  uniform  construction,  it  would,  j:)erhaps.  be  more  safe  to  yield  to  that 
construction  (even  though  it  should  not  be  quite  satisfactoi-y)  than,  by  making  a 
change,  to  unsettle  the  opinions  and  the  practice  of  the  profession  and  of  the  public. 

But  I  do  not  find  the  stream  of  authority  so  uniform  as  to  compel  me  to  adopt  a 
construction  of  this  statute  at  variance  with  my  own  conviction.'  On  the  contrary, 
I  find  the  cases  and  the  practice  for  a  period  of  nearly  eiglity  years,  in  favour  of 
[479]  tlie  construction  which  I  have  given  :  and  the  older  cases,  upon  which  reliance 
is  placed  for  the  opposite  construction,  appear  to  me  to  have  been  of  doubtful 
authority. 

Tlie  first  case  which  is  relied  upon  in  favor  of  the  Plaintiff  in  error  is  Bayly  v. 
Bunning  (this  is  reported;  1  Levinz,  173;  1  Siderfin  271  :  2  Keble,  32,  33). 

This  case  is  very  imperfectly  and  confusedly  reported. 

It  was  an  action  of  trover  ;  yet,  if  we  can  trust  the  reports,  the  discussion  that 
took  place  would  rather  have  induced  the  supposition  that  it  had  been  considered  to 
be  an  action  of  trespass.  The  finding  of  the  jury,  indeed,  appears  to  have  pro- 
ceeded upon  that  supposition,  for  they  submit  the  question  to  the  Court  upon  the 
taking  by  the  Defendant :  which  would  have  been  the  question  if  the  action  had 
been  trespass,  but  certainly  was  not  the  question  when  the  action  was  trover. 

It  appears,  too,  upon  an  examination  of  the  Postea,  tliat  although  the  jury  found 
the  demand  and  refusal  (which  are  evidence  of  conversion)  they  did  not  find  the 
conversion,  and  the  goods  remained  in  the  hands  of  tlie  sheriff. 

Considering  the  actual  finding  of  the  jury,  the  discussion  that  took  place,  and 
the  imperfect  reports  with  which  we  ai-e  furnished,  I  cannot  but  think  that  much 
more  importance  has  been  ascriljed  to  this  case  tlian  it  deserves. 

The  next  case  is,  Letchmore  v.  Thorowgaod  (3  Mod.  236),  and  which  came  on 
again  as  reported  in  1  Show-er,  12. 

This  was  an  action  of  trespass,  and  all  that  the  [480]  Court  was  called  on  to 
decide  was,  whether  trespass  would  lie, — and  tliey  held  that  it  would  not. 

I  agree  entirely  with  the  decision  in  that  case,  that  trespass  would  not  lie.  The 
bankrupt  could  not  bring  the  .action,  for  his  property  in  the  goods  had  ceased.  The 
assignee  could  not  bring  tlie  action,  because  possession,  real  or  constructive,  is 
necessary  to  sustain  an  action  of  trespass  ;  and  he  had  neither. 

His  property  related  back,  because  the  statute  had  given  it  to  him  ;  but  the 
statute  had  not  given  a  relation  of  possession. 

An  action  oi  trover  was  afterwards  brought,  and  the  Plaintiff  again  failed  :  and 
Shower,  in  his  report,  says  it  was  decided,  that  having  brought  trespass  and  been 
defeated,  trover  could  not  now  be  sustained. 
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The  Court  did  not  decide  that  tiover  could  not  have  been  maintained  if  that 
had  been  brougiit  first.  Whether  tiie  Court  decided  rightly,  tliat  the  judj^nieut  for 
the  Defendant  in  the  trespass  was  a  bar  to  the  action  of  trover,  it  is  not  necessary  to 
inquire. 

The  next  case  is  Vole  v.  Davits  (Lord  Raymond,  72-t),  which  at  best  is  but  a 
Nisi  Prius  case. 

Lord  Mansfield,  iu  the  case  of  Cooper  v.  Chitty,  suggests  a  doubt  of  the  correct- 
ness of  the  note;  and  if  Lord  Raymond,  in  taking  his  note,  omitted  but  two  words, 
the  law  laid  down  will  be  unquestionable. 

If  Lord  Holt  said,  not  that  no  action  will  lie,  but  no  action  of  trespass  will  lie 
against  the  sherifi'  because  he  obeyed  the  writ,  then  this  case  will  not  [481]  be  in- 
consistent with  what  I  conceive  to  be  the  law. 

These  cases  appear  to  me  to  be  but  slender  autliority  for  deciding  that  the  sheriff 
shall  not  be  answerable  for  converting  the  property  of  the  assignees  of  the  bank- 
rupt, under  a  warrant  to  levy  on  the  goods  of  the  bankrupt. 

The  last  of  these  cases  occurred  in  the  year  1698;  and  there  does  not  appear  to 
be  any  thing  to  fill  up  tlie  chasm  between  that  case  and  the  case  of  Cooper  v.  Chitty, 
which  was  decided  in  the  year  1756. 

The  case  of  Cooper  v.  Chitty  was  twice  argued,  and  Lord  Mansfield,  assisted  by 
Mr.  Justice  Dennison,  Mr.  Justice  Foster,  and  Mr.  Justice  Wilniot,  delivered  an 
elaborate  judgment  upon  it. 

It  is  reported  by  Burrow,  Blackstone,  and  Lord  Kenyon  ;  and  I  think  the  report 
by  Lord  Kenyon  is  tlie  most  distinct  and  satisfactory. 

There  is  no  doubt  that  the  facts  of  this  case  of  Cooper  v.  Chitty,  differ  from  the 
facts  in  the  case  before  your  Lordship,  inasmuch  as  the  conversion  was  after  the  bank- 
ruptcy ;  but  the  value  and  the  importance  of  the  case  consists  in  this,  that  the  whole 
doctrine  upon  the  subject  of  bankruptcy  being  amply  discussed.  Lord  Mansfield 
illustrated  with  great  perspicuity  the  distinction  between  trover  and  trespass, — • 
a  misapprehension  respecting  which  had  before  existed  ;  and  the  Court  decided  that 
the  sheriff  would  not  be  liable  to  an  action  of  trespass,  but  that  he  was  liable  to  an 
action  of  trover,  where  the  act  of  bankruptcy  over-reached  the  execution. 

The  case  is  further  valuable  for  tliis  reason,  tliat  the  preceding  cases  of  Bayly  v. 
Bunning,  '  Letch  more  v.  Thorowgood,  and  Colt  v.  Davies,  were  brought  under  the 
consideration  of  the  Court;  and  [482]  so  far  as  either  of  them  can  be  considered  as 
militating  against  the  doctrine  then  laid  down  by  the  Court,  they  were  over-ruled. 

I  think  that  the  reasoning  of  Lord  Mansfield  is  sound  and  convincing — that  he 
has  made  the  true  distinction  between  trover  and  trespass  ;  and  it  is  certain  that  that 
solemn  decision  received  the  universal  assent  of  Westminster  Hall.  It  appears 
from  tlie  declaration  of  Mr.  Justice  Burrough,  in  the  case  of  Lazarus  v.  Waithman 
[5  B.  Moore.  19],  that  wiien  he  entered  into  the  profession  he  found  it  settled  and 
established  lav.-. 

That  is  confirmed  by  tlie  case  which  occurred  next  after  tlie  case  of  Cooper  v.  Chitty, 
in  1772  ;  the  case  of ////<•/; («  v.  Caiirphe/?.  reported  in  2  Blackstone,  779  and  827,  and 
3  Wilson,  30i. 

It  appears  that  in  that  case  the  assignees  had  first  brought  an  action  of  trover 
asrainst  the  sheriff  for  a  conversion  of  tlie  bankrupt's  goods,  in  which  they  had  failed  ; 
and  they  afterwards  brought  an  action  against  the  sheriff  for  money  liad  and  re- 
ceived, that  money  being  the  produce  of  tlie  goods  sold  under  the  execution  ;  and 
the  Court  decided  that,  inasmuch  as  the  Plaintiff  had  had  judgment  against  him 
in  the  action  of  trover,  he  could  not  after  that  maintain  an  action  for  money  had 
and  received. 

In  the  report  in  Wilson,  it  is  stated,  that  at  the  trial  of  the  present  action,  it  was 
proved  that  Anderson  committed  an  act  of  bankruptcy  before  the  9tli  of  March,  to 
wit,  in  February.  This  was  necessary  to  over-reach  the  execution.  From  this,  I 
think,  that  the  inference  is,  that  iu  the  action  of  trover  that  proof  was  not  given  ; 
from  what  followed,  it  could  not  have  been  on  account  of  the  [483]  Judge  being  of 
opinion  that  the  action  could  not  be  maintained;  for  occasion  is  taken  by  Lord 
Chief  Justice  De  Grey — an  able,  learned,  and  accurate  lawyer — to  declare  the  law 
to  be  that  which  had  been  laid  down  by  the  Court  of  King's  Bench,  in  the  case  of 
Cooper  V.  C/iiffy. 

The  report  in  Blackstone  is  this  : 
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"  The  legal  effect  of  an  act  of  bankruptcy  couimitted  by  a  trader,  is  to  put  it 
in  the  power  of  the  commissioners  by  relation  to  divest  the  property  of  the  bank- 
rupt from  that  time,  in  case  a  commission  be  afterwards  issued  :  this  relation  takes 
place  in  every  instance,  but  tJiree  excepted,  by  statutes  1  JiVc.  1.,  21  Jac.  1.,  and  19 
Geo.  '2.  Executions  are  not  auiony:  these  excepted  cases,  but  are  expressly  declared 
void  by  the  statute  21  Jac.  1.,  the  connnission  being  in  the  nature  of  an  execution 
for  the  whole  bcdy  of  the  credtors." 

By  the  old  acts  of  Henry  8th  and  Elizabeth,  commissioners  had  a  power  of  acting 
themselves  in  recovering  the  bankrupt's  effects:  afterwards  it  becaine  the  practice 
to  assign,  which  is  allowed  by  1  Jac.  1.  c.  15. ;  it  was  not  till  the  5th  of  Anne  that 
assignees  were  directed  to  be  chosen,  which  was  revived  by  5  Geo.  1.  Yet,  notwith- 
standing this  transfer  of  the  property  by  relation,  the  sheriff  is  certainly  no  tres- 
passer by  taking  lUe  goods  in  execution  after  the  act  of  bankruptcy,  and  before  the 
commission  issued  :  so  ruled  in  Letclimore  v.  Thorowgood,  in  Comb,  and  Shower,  and 
in  Cooper  v.  Chitty  (1  Burr  20):  but  by  selling,  the  sheriff  converts  the  goods,  and 
then  trover  is  maintainable  against  the  [484]  sheriff'  or  his  vendee,  or  tlie  Plaintiff 
in  the  original  action. 

This  case  occurred  sixteen  years  after  the  decision  in  Cooper  v.  Chitty ;  and  Chief 
Justice  De  Grey  and  the  Court  of  Common  Pleas  adopt  the  principle  laid  down  by  the 
Court  of  King's  Bench  in  Cooper  v.  Chitty.  distinguisliing  the  case  of  trespass  from 
that  of  trover. 

The  next  cases  in  order  of  time  is.  the  case  of  Sniit-h  v.  MiHes  (1  Term  Rep.,  475.,  in 
1786).  At  the  time  that  ca.se  was  argued  and  decided  there  were  but  two  judges 
sitting  in  the  Court,  but  they  were  judges  of  great  authority, — Mr.  Justice  Ashurst, 
and  Mr.  Justice  Buller. 

That  was  an  action  of  trespass  against  the  sheriff'  ;  the  act  of  bankruptcy  was  on 
the  1st  of  February,  and  tlie  commission  on  the  27tli,  tlie  adjudieation  of  bank- 
ruptcy on  the  28th. 

Tlie  seizure  by  the  sheriff  was  upon  tlie  23d. 

Tlie  goods  were  sold  in  the  middle  of  the  month  of  March. 

The  Court  was  of  ojiinion,  that  the  action  of  trespass  did  not  lie;  but  it  declared 
its  entire  concurrence  in  the  opinion  of  the  judges  in  Cooper  v.  Chittiy,  that 
trover  might  have  been  maintained. 

Mr.  Justice  Ashurst  makes  a.  long  citation  from  the  judgment  of  Lord  Mansfield 
to  establish  both  positions,  and  then  concludes : 

"  The  Plaintiffs  (the  Assignees),  therefore,  are  not  injured,  as  it  is  competent  to 
them  to  recover  tlie  value  of  tlie  goods  by  bringing  a  proper  action,  nainely,  an 
action  of  trover  :  but  the  officer  should  not  be  harassed  liy  this  species  of  action, 
[485]  in  which  the  jury  might  give  vindictive  damages." 

The  next  case  is  Potter  v.  Starkie,  1807  (cited  in  4  Maule  and  Selw.  260).  The 
Court  of  Exchequer  held  the  sheriff  liable  in  trover,  though  he  had  seized,  sold,  and 
paid  over  the  money  before  cooimission  issued,  and  before  any  notice,  saying  this 
necessarily  followed  from  Cooper  v.  Chitty  [1  Burr.  20],  for  it  was  an  unlawful 
interference  with  another's  goods. 

There  is  a  case  which  has  not  been  cited  in  the  course  of  the  argument  ;  it  is 
true  it  is  only  a  Nisi  Prius  case,  but  I  mention  it  as  one  of  the  very  many  that  have 
occurred,  where  the  law  has  been  treated  as  settled.  Wilson  v.  MiJner  (2  Campb. 
452). 

An  action  for  money  paid,  and  money  had  and  received. 

"  On  the  20th  of  February,  1809,  tlie  Defendant  sued  out  a  fi.  fa.  into  Middlesex, 
upon  a  judgment  against  one  J.  George:  and  the  warrant  to>  levy  £155  besides 
poundage,  was  directed  to  he  Plaintiff,  a  bound  bailiff'  of  the  sheriff  of  Middlesex  : 
the  Plaintiff  uiade  his  levy,  and  on  the  22d  of  February  jiaid  over  the  £155  to  the 
Defendant. 

"  On  the  1st  of  March,  a  commission  of  bankrupt  was  sued  out  against  George, 
and  it  was  found  that  he  had  committed  an  act  of  bankruptcy  on  the  10th  of 
February.  His  assignees  immediately  brought  an  action  of  trover  against  the  sheriff, 
and  both  the  parties  to  the  present  suit,  and  recovered  £152  18s.  6d.  dainages, 
together  with  costs,  making  up  the  sum  of  £216  :  the  whole  of  which  was  paid  by  the 
bailiff  til  the  assignees. 
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"  It  was  contended  on  tlie  one  hand,  that  the  [486]  I'laintiff  was  entitled  to  be 
completely  indemnified  b}-  the  Defendant :  and  on  the  other,  that  an  action  could 
not  be  maintained  by  the  bailiff  to  recover  back  even  the  £155,  which  as  it  could 
not  be  retained  by  the  Defendant  was  money  had  and  received  to  tlie  use  of  the 
sheriii. 

Lord  Elleuborough  :  "  I  think  the  Plaintiff  cannot  recover  on  the  count  for  money 
paid.  Auiono:  joint  tort-feazors  there  is  neither  contribution,  nor  implied  promise 
of  indemnity.  But  the  £155  beinsr  paid  to  the  Defendant,  under  a  ujistake  respect- 
ing George's  bankruptcy,  I  think  it  may  be  recovered  as  money  had  and  received  to 
the  use  of  the  Plaintiff,  who  was  answerable  for  it  to  the  assignee." 

The  next  case  in  order  is  Lazarus  v.  Waitliman  (5  B.  Moore,  312). 

In  this  case  the  goods  were  seized  and  sold  by  the  sheriff  after  an  a«t  of  bank- 
ruptcy, but  before  the  commission  ;  and  it  was  decided  that  trover  was  maintainable 
against  the  sheriff. 

The  case  of  Bayly  v.  Bunning,  and  the  subsequent  cases,  were  fully  gone  into  : 
and  the  Court  adopted  the  judgment  of  the  Court  of  King's  Bench,  in  Cooper  y.  Chitty, 
and  Siiiitit  V.  Mi/les,  distinguishing  actions  of  trover  from  actions  of  trespass. 

The  next  case  is  Price  v.  HeJyar  (4  Bing.  597). 

In  this  case  the  subject  was  very  thoroughly  discussed  ;  and  the  Lord  Chief  Justice 
(now  a  member  of  your  Lordships'  house)  pronounced  the  judgment  of  the  Court, 
affirming  the  doctrine  of  Cooper  v.  Cliitty,  and  the  subseciuent  cases — adliering  finnly 
to  the  distinction  between  actions  of  trover  and  actions  of  trespass.  The  only  re- 
maining case  [487]  is  Dillon  v.  Lanffley  (2  Barnw.  and  Adol.  131),  K.  B.  It  was 
decided  three  days  after  judgment  in  this  case  had  been  given  by  the  Court  of  Com- 
mon Pleas,  and  in  conformity  with  it. 

The  cases  wliich  I  have  cited  have  the  authority  of  nearly  twenty  judges,  who  have 
sat  in  Westminster  Hall,  who  are  not  now  living,  and  several  who  are  now  present. 
These  cases  appear  to  me  to  prove  to  demonstration  what  has  been  considered  to  be-  the 
law  from  the  time  of  the  case  of  Cooper  v.  Chitty  until  the  case  of  Balme  v.  HuMon  ; 
and  tlie  judgment  of  the  Court  of  Exchequer  in  that  case  was  reversed  in  the  Ex- 
chequer Chamber. 

Besides  the  cases  which  liave  been  reported,  numerous  cases  have  occurred  at 
Nisi  Prius,  in  wliich  this  doctrine  has  been  held  and  acted  upon,  and  no  motions 
made  for  new  trials  on  the  ground  of  misdirection,  because  tliis  has  been  the  general 
opinion' of  the  profession. 

Against  all  this  we  have  nothing  but  the  plea  of  hardship. 

It  is  undoubtedly  true,  that  it  is  a  hardship  upon  the  sheriff',  that  he  should  be 
liable  to  an  action  of  any  kind  when  he  has  acted  in  ignorance  and  hoTia  fide. 

But  it  is  part  of  the  infirmity  of  human  legislation,  that  the  general  rule  which 
it  prescribes  will  work  hardship  in  particular  cases ;  and  it  is  for  the  Legislature  to 
afford  such  relaxation  of  the  rule  as  can  be  done  witli  safety.  This  has  been  done 
from  time  to  time  with  regard  to  this  rule  of  relaxation,  l>ut  tlie  Legislature  has  not 
relaxed  it  so  far  as  to  give  relief  to  the  sheriff  in  this  case. 

The  sheriff  is  exposed  to  other  risks  where  he  [488]  acts  equally  honw  fide.  The 
office  is  an  oflSce  of  risk  and  liability  :  but  the  sheriff  receives  ample  remuneration 
for  his  risk  as  well  as  his  trouble,  and  he  cannot  take  the  remuneration  and  shake  oft' 
the  liability. 

If  he  thinks  that  the  risk  is  disproportioned  to  the  remuneration,  let  him  apply 
to  the  Legislature  for  relief:  his  risks  have  been  materially  lessened  by  the  Legis- 
lature, his  profits  have  not  been  abridged. 

There  is  not  any  case  of  hardship  upon  tlie  sheriff  under  the  Bankrupt  Law 
which  can  be  compared  with  the  case  of  G/a.sspooIe  v.  Young  (9  Barnw.  and  Cress. 
()96),  which  was  an  action  of  trover  against  the  sheriff. 

The  Plaintiff,  then  a  widow,  liad  intermarried  with  one  Mearing.  The  goods  in 
question  at  the  time  of  her  marriage  were  her  property.  In  the  course  of  the  next 
year  a  judgment,  on  a  Warrant  of  Attorney,  was  entered  up  against  Mearing,  and  a 
writ  of  fi.  fa.  issued,  under  which  the  sheriff  seized  the  goods  in  the  house  where 
Mearing  and  the  Plaintiff'  lived  together  as  man  and  wife. 

The  Plaintiff  believed  herself  to  be  his  wife  ;  an  application  was  made  to  set  aside 
the  execution,  for  some  supposed  irregularity  in  which  she  made  an  affidavit  as  liis 
wife.     Two  years  afterwards  she  discovered  th,at  he  had  a  former  wife  living.     She 
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brought  an  action  of  trover  against  the  sheriff,  and  rec-overod  the  value  of  tlie  goods 
whicli  he  had  taken. 

There  was  in  that  case  every  ingredient  that  could  constitute  a  case  of  b(ma  fifies 
in  the  sheriff,  and  of  hardship  in  his  being  thus  called  upon  long  afterwards  to  pay  the 
value  of  the  goods  which  he  [489]  had  seized  and  sold  ;  but  the  law  was  InHe.xible. 
Under  a  warrant  to  take  tlie  goods  of  Hearing,  the  sheriff  had  taken  the  goods  of 
Glasspoole  :  and  the  Court  of  King's  Bench  held  that  he  was  liable. 

Tiiis  case  was  cited  in  the  Court  below,  merely  for  the  purpose  of  showing  the 
inflexibility  of  the  rule  of  law,  and  that  it  was  a  case  of  even  greater  hardship  upon 
the  sheriff'  than  the  case  at  bar. 

The  learned  counsel  has  pointed  out  that  it  does  not  entirely  resemble  this  case, 
for  that  the  fact  of  want  of  ownership  in  the  Defendant  existed  at  the  time,  although 
it  was  not  known  to  the  sheriff  ;  but  a  sheriff  is  not  much  benefitted  by  the  existence 
of  a  fact  which  he  is  unable  to  discover  ;  and  if  he  had  refused  to  levy  on  these  goods 
the  judgment  creditor  might  have  attached  him.  because  the  Defendant  had  posses- 
sion of  the  goods  as  owner,  and  no  one  but  himself  knew  that  he  was  not. 

I  do  not  know  tliat  the  hardship  upon  an  officer,  who  is  well  paid  for  his  risk,  is 
greater  tlian  that  of  many  other  persons  upon  whom  the  operation  of  the  Bankrupt 
Laws  is  found  to  press,  and  upon  whom  they  formerly  pressed  still  more  heavily. 

The  preambles  to  the  early  statutes  show  the  unceasing  jealousy  of  the  Legislature 
as  to  the  frauds  of  bankrupts  :  and  one  after  the  other  recites  the  difficulty  of  keeping 
pace  with  the  secret  frauds  and  contrivances  which  were  resorted  to  to  defeat  their 
creditors. 

Possibly  it  was  owing  to  that,  that  the  relation  back  of  the  title  of  the  Assignees 
was  long  allowed  to  prevail  to  an  extent  which  worked  great  injustice:  nevertheless, 
the  courts  of  law  contented  themselves  with  expounding  the  law  as  they  found  [490] 
it :  and  the  repeated  amendments  which  the  law  has  received,  it  has  received  from  the 
Legislature. 

•  The  statutes  of  the  1  Jac.  1.  c.  15..  21  Jac.  1.  c.  19.,  19  Geo.  2.  c.  .32.,  4G  Geo.  :!. 
c.  65.  h.ave  all  been  passed  to  relieve  persons  from  the  hardship  occasioned  bj'  the 
application  of  this  principle,  the  relation  back  of  the  property  of  the  a.ssignee.  and 
during  the  pendenc)'  of  tliis  cause  the  Interpleader  Act  has  extended  the  protection 
which  before  was  given  to  the  sheriff. 

Having  answered  that  question  in  the  affirmative,  the  second  question  which 
your  Lordships  have  proposed  is,  Wietlier  such  sheriff  was  liable,  if,  after  seizing  the 
goods,  he  had  permitted  them  to  be  disposed  of  according  to  an  arrangement  be- 
tween tlie  Plaintiff  and  the  Defendant  in  the  action,  without  proceeding  to  a  sale, 
but  under  which  the  sheriff'  received  his  poundage? 

This  question  I  answer  also  in  the  affirmative.  The  sheriff  having  seized  the 
goods,  he  is  to  proceed  to  a  sale,  unless  he  becomes  satisfied  that  the  goods  are  not 
the  property  of  the  Defendant  in  the  cause ;  and  then  it  is  his  duty  to  abandon  :  if  he 
abandons,  he  does  not  receive  any  poundage. 

Permitting  the  goods  to  be  disposed  of  according  to  an  arrangement  between  the 
Plaintiff'  and  the  Defend.ant.  without  proceeding  to  a  sale.  I  consider  a  conversion. 

The  goods  were  in  his  possession  :  permitting  them  to  be  disposed  of  appears  to 
me  to  be  the  same  thing  as  disposing  of  them  himself.  He  cannot  be  permitted  to 
say  that  he  has  not  made  an  effectual  levj'.  for  he  has  received  the  legal  remuneration 
for  an  effectual  levy — for  an  effectual  levy  to  the  whole  amount  of  the  debt. 

[491]  The  case  of  Thomson  v.  Clerk  (Cro.  Eliz.  504).  decided  that  the  sheriff,  upon 
the  writ  of  fieri  farms,  cannot  deliver  the  Defendant's  goods  to  the  Plaintiff  in  satis- 
faction of  his  debt. 

It  is  no  part  of  the  duty  of  the  sheriff  to  step  in  upon  the  reciuisition  of  the  Plain- 
tiff' with  a  writ  as  the  instrument  to  hand  over  the  goods  to  him. 

His  duty  is  clear  ;  he  is  to  sell,  or  to  withdraw  ;  if  lie  withdraws,  not  having  dis- 
posed of  the  goods  or  concurred  in  any  arrangement  for  their  disposal,  he  will  not 
be  liable  to  an  action  of  trover,  because  he  will  not  have  been  guilty  of  conversion  ; 
but  if  he  does  either  the  one  or  the  other,  I  humbly  conceive  that  he  is  liable. 

Mr.  J.  Patterson  :  The  first  question  proposed  by  your  Lordships  being  limited 
in  point  of  time  to  the  month  of  December.  1824.  which  was  long  before  the  statute 
6  Geo.  4.  c.  16.  came  into  operation,  the  answer  must  depend  upon  the  construction 
which  ought  to  be  put  upon  the  previous  statutes  as  to  bankrupts,  particularly  1.3 
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Eliz.  c.  7.  The  second  section  of  that  statute  authorises  the  Commissioners  to  make 
sale  of  the  bankrupt's  goods  wheresoever  they  may  be  found  or  known ;  and  enacts, 
that  what  they  shall  do  shall  be  good  and  effectual  in  the  law  to  all  intents  and  pur- 
poses gainst  the  said  offenders  or  debtors,  "  and  against  all  other  jierson  or  persons 
claiming  by,  from,  or  under  such  offender  or  ofl'enders,  debtor  or  debtors,  by  any 
act  or  acts  had  made  or  done  after  any  such  person  shall  become  bankrupt  as  is 
aforesaid." 

The  previous  statute,  3t  and  35  H.  8.  c.  4.,  did  [492]  not  contain  any  words  so 
strong  as  these;  and  the  subsequent  statutes  passed  in  the  reign  of  James  the  First, 
in  general  refer  to  the  statute  of  Elizabeth. 

But  the  ninth  section  of  21  Jac.  c.  19.  provides  ''  That  all  and  every  creditor  and 
creditors  having  security  for  his  or  their  several  debts  by  judgment,  statute,  recog- 
nisance, specialty,  with  or  without  penalty,  or  having  attached  goods  of  the  bankrupt, 
whereof  there  is  no  execution  or  extent  sei-ved  and  executed  upon  any  the  lands,  tene- 
ments, hereditaments,  goods,  and  chattels,  and  other  estate  of  such  bankrupt,  before 
such  time  as  he  or  she  shall  or  do  become  bankrupt,  shall  not  be  relieved  upon  any 
such  judgment,  etc.  for  any  njore  than  a  rateable  part  of  their  just  and  due  deibts  with 
the  other  creditors  of  the  said  bankrupt,  without  respect  to  any  such  penalty,  or 
greater  sum  contained  in  any  such  judgment."  This  section  appears  to  me  not  to 
affect  the  present  question,  but  to  have  been  framed  with  a  view  to  do  away  with 
any  distinction  between  debts  of  different  denominations  or  degrees,  and  to  put  all 
creditors  on  an  equal  footing,  whether  they  have  security  or  not.  It,  however,  pro- 
vides that  judgment  creditors  sliall  have  no  preference;  and  it  follows  that  any 
execution  levied  after  an  act  of  bankruptcy,  cannot  be  sustained,  and  that  any  goods 
seised  under  such  an  execution  must  be  dealt  with  by  the  commissioners  under  the 
l.'i  Eliz.  c.  7.  s.  c.  ;  ajid  so  it  may  be  considered  to  he  a  legislative  exposition  of  that 
statute,  as  applying  to  executions,  as  well  as  all  other  dispositions  of  a  bankrupt's 
]>roperty. 

The  object  of  both  statutes  appears  to  have  been  to  avoid  every  act  aff'ecting  the 
bankrupt's  [493]  property  after  he  has  committed  an  act  of  bankruptcy,  in  order  to 
ensure  an  equal  division  among  his  creditors  ;  and  such  has  always  been  the  eft'ect 
given  to  them  by  courts  of  law.  In  1  Ves.  -328,  Billion  v.  Hyde,  Lord  Hardwicke  says, 
"  By  the  Act  of  Bankruptcy  all  the  real  and  personal  estate  vested  in  the  assignees, 
and  the  property  vested  in  them  from  the  time  of  the  act  committed  :  and  tliat  may  go 
back  to  a  great  length  of  time,  and  it  overcharges  all  those  acts  without  regard  to  the 
fairness  or  fraud  in  them  :  so  that  a  sale  of  goods  by  the  bankrupt  after  the  act  com- 
mitted is  a  sale  of  their  property  ;  and  for  which  they  may  maintain  trover.  So  it  is, 
as  to  the  payment  of  money;  and  this  was  the  intent  of  the  act  of  parliament,  the 
statute  of  James  the  First,  c.  19.  s.  14.  being,  that  this  shall  not  extend  to  the  pre- 
judice of  any  debtor  of  the  bankrupt  who  paid  his  debt  after  the  act  committed 
without  knowing  it.  The  relation  the  assignment  has,  does  not  only  overcharge  acts 
done  in  pais,  and  contracts  entered  into  by  such  persons  having  committed  an  act 
of  bankruptcy,  but  also  acts  on  record  and  legal  acts  done  by  him,  such  as  judg- 
ments: so  that  if  execution  is  taken  out  after  the  act  committed  upon  a  judgment 
before,  that  execution  is  undone  and  set  aside.  It  is  said  that  the  rule,  founded  on 
this  act  of  parliament,  is  contrary  to  the  general  reason  of  the  law,  which  says,  that 
fictions  of  law  and  legal  relations  shall  not  enure  to  the  injury  of  any  one;  which  is 
a  general  rule  invented  to  support  the.  right  and  equity  of  the  case.  But  the  reason 
for  taking  this  ease  out  of  that  rule  is  plain,  and  tlie  law  did  intend  it,  on  this 
general  rule,  that  it  is  [494]  better  to  suffer  a  particular  mischief  than  an  inconveni- 
ence ;  and  the  Legislature  foresaw  there  would  be  a  particular  mischief,  which  they 
cured  by  that  proviso,  but  did  not  extend  it  further,  because  the  inconvenience  on 
the  other  hand,  of  suffering  bankrupts  to  dispose  of  their  effects  by  contracts  or 
judgments,  would  put  it  in  their  power  to  defeat  their  just  creditors  of  their  debts  : 
so,  as  it  would  be  difficult  commonly  to  find  out,  whether  there  was  a  mixture  of  fraud, 
the  Legislature  thought  it  better  to  lay  down  that  general  rule." 

Lord  Hardwicke  here  treats  the  relation  to  the  Act  of  Bankruptcy  as  a  positive 
enactment  by  statute,  not  as  a  mere  fiction  of  law  ;  perhaps  his  language  in  so  treat- 
ing it  is  not  quite  consistent  with  that  which  is  attributed  to  him  in  Bra.ssey  v.  Dawson 
(2  Str.  978),  but  I  apprehend  that  it  is  the  true  view  of  the  subject :  and  as  such  has 
been  generally  adopted  by  the  Courts,  and  indeed  by  the  Legislature.     The  subsequent 
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statutes,  which  exempt  from  this  relation  certain  specified  cases,  recognise  and  con- 
firm its  general  operation — as  for  instance,  19  Geo.  2.  c.  32.,  as  to  payments  in  the 
ordinary  course  of  trade — 46  Geo.  3.  c.  65.,  as  to  conveyances,  contracts,  and  other 
dealings  and  transactions  buna  fidt  made  and  entered  into  more  tlian  two  calendar 
months  before  the  date  and  issuing  of  the  commission  ;  and  more  particularly  4;t 
Geo.  3.  c.  121.  s.  2.,  as  to  e.vecutions  buna  fide  made  and  levied  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission.  This  last  statute  is  the  most 
important  to  the  present  question,  because  it  seems  tu  me  to  be  an  exposition  of  [495] 
tlie  meaning  of  the  second  section  of  the  statute  of  Elizabeth,  and  the  9th  section  of 
the  statute  of  James,  and  to  furnish  a  satisfactory  answer  to  tlie  argument  raised  at 
the  bar,  viz.  that  tlie  sheriff  does  not  claim  "  by,  from,  or  under,  such  offender  or 
debtor."  It  is  plain  that,  by  the  49  Geo.  3.,  if  an  tsecution  be  bona  fide  executed 
less  than  two  calendar  mouths  before  the  commission,  although  in  ignorance  of  tlie 
bankj-uptcy,  it  is  not  good.  Why  is  it  not?  Because  it  is  avoided  by  the  statutes  of 
Elizabeth  and  James,  and  the  projierty  is  in  the  assignees  by  relation,  under  the 
statute  of  Elizabeth ;  which  it  would  not  be  unless  the  persons  putting  it  in  force 
were  considered  to  claim  "  by,  from,  or  under,"  the  bankrupt.  The  truth  is,  that 
those  who  enforce  an  execution — and  the  sheriff  amongst  them — do  claim  "  by,  from, 
and  under,"  the  debtor  within  the  meaning  of  that  statute:  they  claim  to  take  the 
goods  because  they  are  the  property  of  the  debtor  :  it  is  only  on  that  ground  that 
they  can  claim  them  at  all.  They  do  not  pretend  to  have  any  jiropert}-  in  them  them- 
selves, but  only  to  take  them,  as  being  the  goods  of  the  debtor,  in  order  to  convert 
tliem  into  money  for  the  satisfaction  of  his  debt.  They  claim  indeed  against  the  will, 
and  without  the  consent  of  the  debtor  ;  but  not  the  less  "  by,  from,  and  under,"  him  ; 
and  the  clause  in  the  statute  of  Elizabeth  w-as  so  framed  in  order  to  exclude  from  its 
operation  persons  claiming  the  goods  as  their  own,  iissertiug  propertv  in  them,  and 
denying  them  to  be  the  goods  of  the  debtor. 

Accordingly,  it  has  hitherto  been  uniformly  held,  that  tlie  execution  creditor  is 
liable  to  the  assignees  in  trover,  if  he  takes  part  in  the  sale,  or  receives  the  proceeds, 
wherever  tliere  has  been  a  prior  act  [496]  of  bankruptcy,  unless  the  case  be  within 
the  exemption  in  49  Geo.  3.  Not  even  a  dictum-  is  to  be  found  to  the  contrary,  and  it 
is  admitted  in  the  fullest  terms  in  the  judgment  of  the  Court  of  Eschetjuer,  in  Bahne 
V.  Huttun  (2  Cr.  and  Jerv.  19).  It  is  also  held  that  a  vendee  of  the  goods  at  a  public 
sale  by.  the  sheriff  is  liable  to  the  assignees  in  trover,  under  tlie  same  circumstances. 
and  for  the  same  reason,  viz.  that  the  goods  were  at  the  time  of  sale  tlie  property  of 
the  assignees,  altliough  no  commission  had  then  issued  ;  Fan-ant  v.  T/Miiipsan  (5  B. 
and  A.  826:  S.  C.  2  Dowl.  and  By.  1).  Yet  if  the  goods  are  the  property  of  the 
debtor,  the  vendee  under  the  sheriff  is  not  liable  to  an  action,  although  the  judgment 
or  execution  under  which  they  are  seized  be  set  aside  for  irregularity.  Boe  v.  Thwii 
(1  M.  and  .S.  425)  ;  or  reversed  on  error.  BiK-JclMmt  v.  Mayo  (Vin.  Abr.  Error  I  b  iil 
3  and  4). 

If  then  the  creditor  who  puts  the  sheriff  in  motion,  and  the  vendee  who  takes  bv 
s.ale  from  him,  being  wholly  ignorant  of  any  act  of  bankruptcy,  are  nevertheless 
liable  in  trover,  in  consequence  of  the  relation  enacted  by  the  statute  of  Elizabeth, 
in  order  to  give  full  effect  to  the  bankrupt  laws,  what  ground  is  there  for  exempting 
the  sheriff"  from  a  similar  liability  ]  No  provision  to  that  effect  is  to  be  found  in  anv 
of  the  statutes.  If  there  be  any  such  exemption,  it  must  arise  impliedly  from  tlie 
nature  of  his  office  and  the  circumstances  under  which  he  is  called  upon  to" act.  Now 
his  office  is  one  of  some  profit,  and  of  considerable  risk  in  the  taking  of  bail,  in  the 
execution  of  writs,  independent  of  questions  under  the  bankrupt  huvs,  and  in  many 
other  respec-ts,  to  which  he  is  exposed  for  the  sake  of  the  community  by  the  common 
law  and  [497]  by  legislative  provisions  ;  instances  of  such  risks  are  noticed  in  several 
of  the  judjTiuents  in  the  case  oi  Bahne  v.  Hiitton  (1  Cr.  and  Mees.  272),  and  in  the 
]:iresent  ca.se  of  Carlisle  v.  Garland  (2  Ibid.  31),  to  whicli  I  would  beg  to  refer  your 
Ijordships,  rather  than  repeat  tliem  tediously. 

The  circumstances  under  which  lie  is  called  upon  to  act  are  often  difficult  in  cases 
such  as  are  referred  to  in  the  first  question  proposed  by  your  Lordships.  He  is  com- 
manded by  the  writ  to  seize  the  goods  of  A.,  and  he  seizes  goods  in  the  possession  of 
A.,  supposing  them  to  be  his  property,  and  having  no  reason  to  doubt  it.  It  turns  out 
that  A.  Iiad  only  a  defeasible  property  in  the  goods:  that,  liv  rea,«on  of  subsequent 
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events,  tliey  were  by  relatiou  the  goods  of  other  persons  from  a  time  antetedeut  to 
the  seizure  ;  so  that  the  sheriff,  without  any  fault  on  his  part,  has  not  obeyed  the  writ ; 
yet  if  he  had  refused  to  seize  the  goods,  and  no  commission  had  subseijuently  issued, 
he  would  have  been  answerable  in  another  way  to  the  execution  creditor  for  such 
refusal.  This  appears  to  be  very  hard  ;  but  I  cannot  admit  that  hardship  is  in  any 
case  in  itself  a  sound  ground  for  a  legal  decision  :  the  utmost  eiiect  that  it  can  properly 
have,  as  it  seems  to  me,  is  to  induce  a  doubt,  and  to  make  tlie  mind  pause  before  it 
acquiesces  in  a  i-ule  from  which  such  a  consequence  will  foUow.  If  the  argument  of 
hardship  could  prevail,  it  surely  ought  to  extend  to  the  vendee,  who  has  paid  once 
for  the  goods,  and  has  no  remedy  except  by  proof  under  the  t)ankrupt's  commission  ; 
whereas  the  sheriff  has  his  action  against  the  execution  creditor  for  money  had  and 
received.  Wi/son  v.  MUner  (2  Campb.  452),  Austin  v.  Wa?-d  (1  Car.  and  P.  370.  and 
507).  [498]  The  apparent  hardship  has  therefore  made  me  doubt  and  examine  the 
statutes  of  bankrupt  to  see  whetlier  I  could  find  any  thing  in  them  pointing  at  any 
distinction  between  the  slieriff  and  any  other  person  concerned  in  putting  an 
axecution  in  force  against  tlie  goods  of  a  bankrupt.  I  have  been  unable  to  discover 
any  thing  of  tlie  sort  ;  and  when  I  recollect  that  the  Legislature  has  from  time  to  time 
given  relief  in  other  cases  of  apparent  hardsliip  under  the  bankrupt  laws,  and  more 
particularly  in  tlie  year  1809,  when  the  doctrine  of  the  sherift"s  liability  in  such  cases 
was  uniformlv  acted  upon,  has  given  relief  witli  respect  to  executions  more  than  two 
months  before  the  commission,  but  has  not  tlien  made  any  distinction  as  to  the  sheriff  ; 
I  cannot  but  think  that  no  such  distinction  was  intended  ;  and  that,  construing  tlie 
statutes  in  their  plain  meaning,  I  am  bound  to  say,  tliat  the  property  is  m  tlie 
assignees  by  relation,  from  the  time  of  the  act  of  bankruptcy,  against  all  persons 
but  the  Crown  ;  and  that  it  follows  of  necessity  that  all  persons  who  intermeddle  with 
that  property,  not  being  within  the  exceptions  of  any  of  the  statutes,  are  answerable 
for  so  doing. 

Thus  far  I  have  stated  my  opinion  upon  the  construction  of  tlie  statutes,  inde- 
pendent of  the  authorities  upon  this  particular  question.  Those  authorities  have 
been  cited,  and  commented  upon  sO'  fully,  in  the  cases  of  Balme  v.  Hutton  and  (iarland 
V.  Cwiiide,  that  I  do  not  feel  myself  justified  in  occupying  your  Lordships'  time  b}^ 
again  going  through  them.  I  admit  that  the  case  of  Cooper  v.  Chitty  (1  Burr.  20)  is 
not  a  direct  authority  upon  the  point.  But  since  that  case  there  are  many  [499] 
authorities,  which  I  need  not  cite,  directly  in  point,  that  the  sheriff  is  liable  in  trover, 
though  not  in  trespass  :  a  distinction  for  which,  I  think,  I  see  good  reason  :  but  it  is 
not  necessary  to  discuss  that  point,  since  your  Lordships'  question  is  confined  to  tlie 
action  of  trover.  Opposed  to  these  are  some  older  cases  ;  Cole  v.  Davies  (1  Lord  Raym. 
724),  which  is,  at  best  but  a  nisi  prius  case,  loosely  reported  ;  Bayly  v.  Biimning  (1 
Lev.  173  ;  1  Sid.  271.  ;  2  Keb.  32),  of  which  case,  speaking  witli  aU  deference,  I  must 
say,  as  I  have  said  before,  that  the  reports  of  it  are  so  confused  and  contradictory, 
that  I  am  really  unable  to  discover  what  the  Court  ultimately  did  decide,  or  upon  what 
ground  they  decided.  Letcli  in  ore  v.  Thoroirgood  (3  Mod.  236.  ;  1  Show.  12.  ;  Comb. 
123)  and  Letchmore  v.  Toplady  (1  Show.  116.  :  2  Vent.  169)  decided  only,  first,  that 
trespass  would  not  lie,  and  secondly,  that  the  judgment  in  an  action  of  trespass  was  a 
bar  to  an  action  of  trover  ;  neither  of  which  decisions  are  in  point  to  the  present 
question.  I  by  no  means  agree  tliat  tlie  modern  decisions  have  proceeded,  as  has  been 
supposed,  on  a  mistaken  notion  with  regard  to  the  case  of  Cooper  v.  Chitty,  for  I  find 
that,  in  many  of  tlieui,  tlie  older  cases,  and  that  of  Bayly  v.  Biinning  in  particular, 
were  cited.  The  preponderance  therefore  of  authority,  as  to  decided  cases,  is  greatly 
in  favour  of  the  liability  of  the  sheriff,  and  the  esablished  practice  was  such  that  the 
law  was  considered  as  fully  settled.  Still,  if  I  was  satisfied  that  it  had  been  so  settled 
upon  any  erroneous  principle,  I  should  be  bound  to  say  so,  and  to  point  out  what  I 
considered  to  be  the  error,  in  answering  the  question  put  by  your  Lordships  ; 
although,  in  [500]  the  Courts  below  I  might  not  feel  myself  at  liberty  so  to  do.  But 
for  the  reasons  already  given  I  think  that  the  modern  decisions  are  correct.  The 
cases  of  Rickett  v.  Boirne  (3  Campb.  130)  and  Foster  v.  Allanson  (2  Term.  Rep.  479) 
were  pressed  at  the  bar;  in  which  it  was  held,  that  the  fact  of  an  act  of  bankruptcy 
having  been  committed  by  Plaintiff,  was  no  answer  to  an  action  brought  by  him  :  and 
the  reason  given  was,  tliat  if  tlie  Plaintiff  should  recover,  and  tlie  Defendant  pay, 
under  process  of  law,  the  assignees  under  a  subsequent  commission  could  not  sue  him 
for  the  same  debt.     How  far  those  decisions  are  consistent  with  the  provisions  of  the 
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statutes  of  Elizabeth  and  James  may,  perhaps,  be  doubted ;  they  cau,  at  nil  events, 
apply  only  to  cases  arising  on  similar  facts,  and  do  not,  as  it  seems  to  me,  authorise 
the  introduction  of  another  exception  to  tlie  retrospective  operation  of  the  bankrupt 
laws.  In  answer,  tlierefore,  to  your  Lordships'  first  question,  I  am  of  opinion  that 
tlie  sheriff,  under  tlie  circumstances  therein  stated,  is  liable  to  an  action  of  trover 
brought  by  the  assignees.  ...  i      ■  ■ 

In  answer  to  your  Lordsliips'  second  question,  I  am  of  opinion  that  the  sherift 
having  seized  goods  under  the  circumstances  mentioned  iu  the  first  question,  and 
liaviug  permitted  tliem  to  be  disposed  of,  according  to  an  arrangement  between  the 
Plaintiii'  and  the  Defendant,  tlie  action  without  proceeding  to  a  sale,  but  under  which 
the  sheriff  received  his  ppundage,  is  liable  in  the  same  manner  as  if  he  had  himself 
sold  them. 

I  consider  the  sheriff  to  have  seized  under  a  writ  of  fieri,  facias  against  the  bank- 
rupt's goods,  which  [501]  turn  out  to  be  the  property  of  the  assignees :  he  has  per- 
mitted two  pei-sons  to  dispose  of  these  goods,  neither  of  whom  had  the  absolute 
property  in  them.  The  Plaintiff  in  tlae  action  had  no  propei-ty  whatever  in  them ; 
the  Defendant  had  but  a  defeasible  property  ;  and  the  sheriff,  by  his  acts  of  permission 
and  receipt  of  poundage,  has  made  himself  a  party  to  tlie  disposition  of  the  goods  of 
the  assignees,  without  their  autliority  or  consent,  wliicli  I  have  no  doubt  makes  him 
liable  to  an  action  of  trover. 

With  respect  to  the  third  question  proposed  by  your  Lordships,  I  presume  that  I 
ought  not  to  offer  any  opinion,  as  I  have  answered  the  first  question  in  the  affirmative. 
Alderson  B.  :  I  do  not  apprehend,  after  tlie  very  full  and  elaborate  discussion 
which  this  case  has  undergone,  that  I  should  usefully  occupy  your  Lordships'  time  by 
commenting  at  length  on  the  various  cases  and  statutes  referred  to  in  the  course  of 
this  argument. 

I  propose,  therefore,  tO'  state  shortly  to  your  Lordships  the  points  which  I  consider 
to  have  been  established,  and  the  grounds  on  which  my  opinion  must  depend. 

In  the  first  place,  I  consider  it  as  made  out  that  upon  the  assignment  by  tlie 
commissioners,  all  the  bankrupt's  property  vests  in  tli©  assignees  by  relation  from 
the  act  of  bankruptcy  ;  aaid  that  this  being  a  relation  created  by  the  Legislature,  is 
equivalent  to  a  statutable  enactment ;  tliat  at  tlie  time  of,  and  by  tlie  commission  of, 
an  act  of  bankruptcy,  that  property  which  before  was  the  property  of  the  bankrupt, 
liecomes  the  property  of  others  his  assignees. 

I  am  cO'ntent,  for  this  purpose,  tO'  refer  your  Lordships  tothe  reasons  contained  in 
the  judgment  [502]  of  Mr.  Baron  Parke,  in  this  case,  which  is  to  be  found  in  3  Tyrw. 
p.  746. 

I  entirely  concur,  also,  with  that  learned  judge  in  thinking  that  the  sheriff,  who 
undoubtedly  claims  to  take  the  goods  under  the  execution,  only  because  they  are  the 
goods  of  the  bankrupt,  is  a  person  who  claims  by  or  under  the  bankrupt.  And  where 
the  proceedings  are  subsequent  to  the  act  of  bankruptcy,  that  lie  claims  "  by  or  under 
the  bankrupt,  by  an  act  done  after  the  bankruptcy." 

For  if  we  were  to  confine  tliose  words  to  voluntai-y  acts  done  by  the  bankrupt 
himself,  we  should,  in  tbe  first  place,  violate  their  most  simple  and  plain  meaning  : 
and  secondly,  the  more  limited  construction  tlius  ado]ited  would  equalh-  enable  the 
execution  creditor  to^  hold  the  goods,  which  would  be  contrary  to^  the  policy  of  the 
law  ;  and  thirdly,  it  would  equally  exonerate  the  sheriff"  if  he  acted  after  he  had  notice 
of  the  act  of  bankruptcy,  and  even  of  the  coaumission  itself.  In  addition  to  these 
reasons,  I  may  also'  rely  on  the  authority  of  Lord  Mansfield,  in  Coupe)-  v.  ( 'liitty.  where 
he  says  dispositions  by  process  of  law  are  put  on  tlie  same  principle  with  dispositions 
by  the  party  :  to  be  valid,  tliev  must  be  com])leted  before  the  act  of  bankruptcy  :  and 
of  Lord  Hardwicke,  in  Billon  v.  Hyde  (1  Yes.  sen.  328.),  where  he  says. 

"  By  the  act  of  bankruptcy  all  the  real  and  personal  estate  vested  in  the  assignees, 
and  tlie  property  vested  in  tliem  from  the  time  of  the  act  coanmitted — and  that  may 
go  back  to  a.  great  length  of  time,  and  it  overcharges  all  those  acts  without  regard 
to  the  fairness  or  fraud  in  them  ;  so  that  a.  sale  of  goods  by  the  bankrupt  after  the 
act  conmiitted  is  a.  sale  of  tlieir  property  ;  for  [503]  which  they  may  maintain  trover. 
So'  it  is  as  to  the  payment  of  money  ;  and  this  was.  the  intent  of  the  act  of  parliament, 
the  statute  of  Jac.  1.  c.  19.  s.  11.  being,  that  l^liis  shall  not  extend  to'  tJie  ]irejudic€i  of 
any  debtor  of  tJie  bankrupt  who  paid  his  debt  after  the  act  committed,   without 
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knowing  of  it.  This  relation  the  assignment  has :  it  does  not  only  overcharge  acts 
do'oe  in  pais  and  contracts  entered  into  by  such  persons  having  committed  an  act  of 
bankruptcy,  but  also  acts  on  record,  and  legal  acts  done  by  him,  such  as  judgments  ; 
so  that  if  execution  is  taken  out  after  the  act  committed  upon  a  judgment  before,  that 
execution  is  undone  and  set  aside.  It  is  said,  that  tliis  rule,  founded  on  this  act  of 
parliament,  is  contrary  to  the  general  reason  of  the  law,  which  says,  that  fictions  of 
law  and  legal  relations  shall  not  enure  to  the  wrong  of  any  one ;  which  is  a,  general 
rule  invented  to  support  tlie  right  and  equity  of  the  case.  But  the  reason  of  taking 
this  case  out  of  that  rule  is  plainly  tJiis — and  tlie  law  did  intend  it  on  this  general 
rule — that  it  is  better  to  suffer  a  particular  mischief  than  an  inconvenitmce ;  and  the 
legislature  foresaw  there  would  be  a,  particular  uuschief  which  they  cured  by  that 
provisoi ;  but  did  not  extend  it  farther,  because  tlie  inconvenience,  on  the  other  hand, 
of  suffering  bankrupts  to  dispose  of  their  effectsi  b}"-  contracts  or  judgments,  would 
put  it  in  tlieir  power  to  defeat  their  just  cr-editors  of  tlieir  debts,  soi  as  it  would  be 
difficult  commonly  to  find  out  whether  tliere  was  a  mixture  of  fraud  ; — the  Legislature 
thought  it  better  to>  lay  down  that  general  rule."  And  again.  Lord  Mansfield,  in 
Cooper  and  Another  v.  Chitty,  ex-[504]-presses  himself  in  these  words:  "This 
relation  tlie  statutes  concerning  bankrupts  introduced  to  avoid  frauds.  They  vest 
in  the  assignees  all  the  property  that  the  bankrupt  had  at  tlie  time  of  what  I  may 
call  the  crime  committed  (for  the  old  statutes  consider  him  as  a  criminal)  ;  they 
make  the  sale  by  the  commissioners  good  against  all  persons  wlio  claim  bj',  from, 
or  under,  the  bankrupt  after  the  act  of  bankruptcy,  and  against  all  executions  not 
served  and  executed  before  the  act  of  baaikruptcy." 

Now  if  this  be  the  result  of  a  due  construction  of  the  various  statutes  applicable 
to  bankrupts,  and  tliere  bei  no  express  exception  in  those  acts  of  parliament  in  favour 
of  tliei  sheriff  (which  I  take  to  Ise  a  conceded  point),  what  reason  is  tliere  why  tlie 
Court  should  make  an  implied  exception  in  order  to  avoid  what  is  supposed  to  be 
a  great  hardship  on  this  public  officer.  I  conceive  this  is  a  question  for  legislative 
interference,  and  not  for  judicial  interpretation. 

If  the  legislature  have  enacted,  for  certain  wise  and  convenient  purposes,  that  tliis 
relation  sliall  exist,  and  have  made  no  express  exception,  tlie  best  course,  as  it  seems 
to  me,  is  to  carry  into  effect  their  enactments  simply  and  without  subtle  and  nice 
exceptions  to  be  engrafted  thereon,  according  to  our  private  notions  of  expediency  and 
justice.     Where  is  a  limit  to  be  drawn? 

One  Judge  ma^^  limit  his  view  of  the  hardship  being  such  as  to  introduce  an 
exception  in  the  act  of  the  case  of  tlie  sheriii  alone  ;  another  may  include  the  execution 
creditor  ;  a,  third,  extend  it  to  the  case  of  an  intermediate  pledge;  and  in  the  end, 
that  great  object,  clearness  and  certainty  in  [505]  the  law.  will  be  wholly  lost  sight 
of  and  forgotten. 

If  I  were  at  liberty  to  discuss  the  question  as  a.  legislator,  I  think  many  good  and 
valid  reasons  might  be  given,  why,  for  the  prevention  of  frauds  to  be  committed 
through  the  medium  of  the  slie'rifl  by  credito^rs  secretly  indemnifying  the  ufficer  by 
whom  the  levy  is  made,  the  law.  as  I  take  it  to  be  at  present,  ought  to  remain  :  but 
I  disclaim  to  discuss  the  question  at  all  on  that  ground. 

I  shall,  therefore,  next  proceed  to  refer  to  the  cases  which  are  reported  in  o-ur 
books  on  this  subject  ;  because,  undoubtedly,  if  I  liad  found  tliiis  question  already 
settled  by  a  course  of  decisions,  it  would  liave  been  my  duty  to  acquiesce,  even  if 
those  decisions  did  not  agree  with  tlie  view  I  might  take  of  the  legislative  provisions 
on  this  subject. 

Now,  on  examining  these  authorities,  I  think  they  will  be  found  very  strongly  to 
support  the  view  I  liave  before  taken. 

In  Cooper  v.  Chitty,  whicli  took  place  in  the  year  1756,  the  Court  decided  that 
where  there  was  an  act  of  bankruptcy  before  tlie  seizure  by  the  sheriff,  and  after  tliat 
a  commission  and  assignment,  and  then  subsequently  a  sale  by  the  sheriff,  under  the 
writ,  thei  action  of  trover  was  maintainable,  altliough  an  action  of  trespass  would  not 
lie.  Now,  there  has  been  much  argument  on  the  point  whetlier  this  decision  really 
turns  on  a  distinction  between  the  actions  of  trespass  and  trover,  or  on  tlie  circum- 
stances that  the  act  of  seizure  was  befofj,  and  the  sale  after,  tlie  assignment.  The 
Judges,  who  have  decided  tlie  cases  in  our  books,  seem  tO'  me  to>  have  adopted 
tlie  former  as  tlie  real  ground  [506]  of  tliat  decision.     In  the  earliest  case  on  the 
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subject,  that  of  Campbell  v.  Hitchin,  which  was  decided  by  Lord  Chief  Justice  De 
Grey,  assisted  by  Mr.  Justice  Bhickstone,  who  reported  both  tliat  case  and  Cooper  v. 
Ch'itty,  I  find  it  thus  hiid  down  :  "  Yet,  notwithstanding  this-  transfer  of  the  property 
by  rehition,  tlie  sheriff  is  certainly  no  trespasser  by  taking  tlie  goods  in  execution 
after  the  act  of  bankruptcy  and  before  the  coniniission  issued.  So  ruled  in  Lerlnnen: 
V.  Thvrowgood  and  in  Cooper  v.  Chitty.  But,  by  selling,  the  sheriff  converts  the 
goods,  and  then  trover  is  maintainable  against  tlie  sheriff  and  his  vendee,  or  the 
plaintiff  in  tlie  execution."  It  may  be  said  that  this  is  only  an  obiter  dictwn.  Even 
so,  it  is  entitled  to  much  weight,  as  showing  what  was  considered  to  be  tlie  law  in 
1772  ;  and  this  too,  when  we  find  that  Mr.  Justice  Blackstoue,  who  concurred  in  this 
decision,  represents  Lord  Mansfield  as  having  expressed  himself  to  the  like  effect  in 
Cooper  V.  Chitty.  But  that  judgment  contains  another  passage  to  the  same  effect,  to 
which  tliat  observation  does  not  properly  apply.  The  facts  of  that  case,  which  was 
an  action  for  money  had  and  received,  were  these: — On  the  9tli  of  March,  1769,  the 
goods  were  levied  and  sold ;  on  the  9tli  of  Apiil  following,  tliei  commission  and  assign- 
ment took  place.  The  act  of  bankruptcy  was  in  February  preceding.  There  had 
been  previously  an  action  of  trover,  in  which  the  prior  act  of  bankruptcy  had  not 
been  proved.  The  Court  say,  "  In  tlie  present  case,  as  there  was  clearly  a  conversion 
before  the  action  of  trover,  the  only  question  could  be  on  the  property  "  ;  and  this 
observation  was  unnecessary  to  the  judgment.  [507]  The  Court,  therefore,  clearly 
decide  that  the  sale  by  the  sheriff  before  the  commission  and  assignment  is  a  con- 
version sufficient  to  maintain  trover.  From  tliat  time  till  the  case  of  Potter  v.  Stark ie, 
decided  first  by  Mr.  Baron  Wood,  and  afterwards  confirmed  by  the  Court  of  Exchequer, 
there  are  no  decisions  to  be  found  in  our  books.  Potter  v.  Starkie  was  followed  by 
Laearus  v.  Waithman,  in  which  the  sO'  much  relied  on  case  of  Bayly  v.  Bunning  was 
cited  without  effect.  There  Mr.  Justice  Burrough  says,  '"  This  point  was  settled 
before  I  knew  Westminster  Hall."  Mr.  Justice  Richardson  says,  "  The  law  has  been 
long  since  settled  "  ;  and  he  adds,  afterwards,  "  In  the  case  of  Lyon  v.  Lamb  the 
sheriff  sold  under  an  execution  before  he  had  any  intimation  tliat  an  act  of  bank- 
ruptcy had  been  committed,  and  it  was  insisted  that  that  circumstance  distinguished 
it  from  Cooper  v.  Ch-itty ;  but  the  Court  of  Exchequer  held  that  the  property  was 
changed  and  vested  in  the  assignees  by  relation,  from  the  time  when  that  act  was 
committed."  I  cite  these  observations  to  show  that  it  can  scarcely  be  proper  to 
say  tliat  all  these  decisions  proceed  on  a  mistake  as  to  Cooper  v.  Chitty.  It  is  dear 
to  me  that  they  proceed  on  what  the  Judges  think  to  be  the  only  true  ground  on 
which  trooper  v.  Chitty  can  properly  stand.  Price  v.  Hellyar  was  the  next  case,  and 
there  also  the  Court  adopted  the  same  distinction.  Dillon  v.  Langley  is  the  last 
decision  to  which  it  is  necessary  to  refer.  There  the  point  was  expressly  raised. 
Bayly  v.  Bunning  and  Cole  v.  Davies  were  both  cited,  and  the  decision  was  again, 
that,  under  the  circumstances,  trover  was  maintainable,  though  trespass  would  not 
lie. 

[508]  It  cannot  be  disputed,  that  upon  this  subject  the  course  of  decisions  was,  for  a 
very  long  period,  uniform  in  all  the  courts.  Potter  v.  Starkie  was  a  decision  of  the 
Court  of  Exchequer  ;  Lazarus  v.  Waithman  and  Price  v.  Hellyar,  of  the  Common 
Pleas;  Dillon  v.  Langley,  of  the  King's  Bench.  These  were  all  decisions  in  bank. 
And  the  same  rule  has,  at  all  events,  been  incidentally  laid  down  by  Lord  Chief 
Justice  De  Grey  in  Hitchin  v.  Campbell.  A  similar  decision  was  made  by  Lord 
EUenborough  in  one  reported  case  at  nis-i  priu^ ;  and,  probably,  by  various  otlier 
learned  Judges,  in  cases  in  which  it  was  treated  as  law  too  clear  to  be  reported. 
For  we  find  it  so  laid  down  in  our  text  books  ;  and  the  personal  testimony  of  those 
who  have  led,  during  the  last  half  century,  the  principal  mercantile  cases  at  Guild- 
hall, is  to  the  same  effect.  If  even  aU  these  were  erroneous,  it  is  one  of  the  strongest 
instances  of  the  ancient  maxim  communis  error  facit  jus. 

This  was  the  state  of  the  authorities  when  tlie  case  of  Balme  v.  Hiitton  was  brought 
before  the  Court  of  Exchequer;  and  surely  if  any  point  could  be  considered  as  estab- 
lished by  an  uniform  course  of  decisions,  subsequent  to  Cooper  v.  Chitty,  this  was  that 
point. 

That  case,  however,  was  decided  otherwise;  and,  as  it  is  said,  on  the  authority 
of  cases  prior  to  Cooper  v.  Chitty,  I  will  shortly  advert  to  these  earlier  decisions. 
The  only  case  of  trover  against  the  sheriff  is  that  of  Bayly  v.  Bunning.     Now,  after 
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esamining  that  case  with  attention,  it  appears  to  me  not  entitled  to  much  weight. 
The  reports  of  il  are  clearly,  in  many  respects,  incorrect.  The  observation  on 
which  the  main  reliance  is  placed,  if  made  [509]  at  all  by  the  Court,  is  not  very 
applicable  to  the  facts  as  they  now  are  clearly  ascertained  from  tlie  special  verdict. 
It  is  possible  that  the  real  point  decided  there  was,  that  the  mere  seizure  by  the 
sheriff  did  not  amount  to  a  conversion,  and  that  the  Court  thought  that,  although  if 
an  ordinary  person  seized  property,  and  took  possession  of  it,  it  would  be  a  con- 
version ;  yet  tliat  in  the  case  of  the  sheriff,  who,  in  obedience  to  the  writ,  took  pos- 
session of  property  in  which  the  bankrupt  liad,  at  the  time,  a  defeasible  interest, 
such  taking  would  not  amount  to-  a  conversion.  Tlie  facts  of  that  case  bear  no 
resemblance  to  that  now  before  your  Lordships ;  for  there  the  goods  remained  in  the 
sheriff's  hands  at  the  time  when  the  action  was  brought.  If  we  are  to  pay  no  attention 
to  the  (yhiter  dicta  in  Hitchin  v.  Cainphell,  why  should  we  give  so  much  weiglit  to  an 
obiter  dictum  in  a  case  remarkably  ill  reported? 

The  other  cases  are  all  actions  of  trespass.  One  of  them,  Letchnwr^  v.  Tliorow- 
good,  is  another  instance  of  bad  reporting,  and  was  so  treated  by  almost  all  the 
Judges  in  Giles  v.  Grover ;  some  of  them  suggesting  tliat  to-  get  a  clear  view  of  it,  you 
must  take  a  piece  from  one  report  and  a  piece  from  another,  and  so  mate  up  a  sort  of 
patchwork  report  of  the  whole.  Such  authorities  are  not  surely  entitled  to  great 
weight. 

Cole  V.  Davies  is  a  nisi  prius  decision  of  Lord  Holt ;  and  Lord  Mansfield's  opinion 
in  Cooper  v.  Chvtty  is  not  favourable  to  the  accuracy  of  that  report.  As  to  the  case 
of  Turner  v.  Felgate,  it  really  does  not  appear  to  me  materially  to  bear  on  the  present 
question. 

[510]  Upon  the  whole,  then,  I  think  that  if  this  were  res  integra,  I  ought  to  come 
to  the  conclusion  on  the  true  construction  of  the  various  provisions  of  the  bankrupt 
laws,  that  as  the  property  vests  by  relation,  from  the  time  of  the  act  of  bankruptcy, 
in  the  assignees,  and  not  by  a  fiction  of  law,  but  by  a  positive  enactment  of  the  Legis- 
lature, for  wise  reasons  ;  this  relation  O'Ught  to  be  followed  out  into  all  its  natural 
consequences.  One  of  these  is,  that  the  sale  of  this  property  by  the  sheriff  is,  in  truth, 
the  sale,  not  of  the  bankrupt's  property,  but  of  J.  S.,  a  stranger  ;  and  so  a  conversion 
of  the  property  of  J.  S.,  for  which  he  can  maintain  trover. 

This  view  of  the  case  seems  to  me  to  be  supported  by  a.  long  and  (with  the  excep- 
tion only  of  Balme  v.  Hutton,  wliich  has  been  reversed  upon  error  brought)  by  an 
uniform  course  of  decisions.  I  think,  if  the  opinion  I  entertain  as  to  the  construction 
of  the  statutes  was  doubtful,  I  should  be  bound  by  this  current  of  authority  ;  and, 
therefore,  I  have  no  hesitation,  when  I  find  both  authority  and  the  true  construction 
of  the  statutes  concur,  in  answering  the  first  question  put  by  your  Lordships  in  the 
affirmative. 

As  to  the  second  question,  I  apprehend  there  is  no  doubt  or  diversity  of  opinion.  I 
shall,  therefore,  content  myself  with  saying,  that  I  am  of  opinion  it  should  be  answered 
in  the  affirmative  also. 

The  third  question,  in  the  view  I  take  of  the  first,  it  is  not  necessary  for  me  to 
answer  at  all.  But  my  opinion,  as  to  that,  is,  that  tbe  sheriff  is  liable  ;  because  he  has 
not  obeyed  the  writ  by  selling  the  goods  in  the  ordinary  and  usual  way. 

[511]  Bosanquet  J. :  Upon  the  subject  of  the  first  question  proposed  by  your  Lord- 
ships to  the  Judges,  I  expressed  my  opinion  judicially  in  the  case  of  Balme  v.  Hutton, 
which  ha.s  been  repeatedly  cited  in  tlie  coui-se  of  this  discussion  ;  and  not- 
withstanding the  arguments  whicli  I  have  heard  at  your  Lordships'  bar, 
I  am  still  of  opinion  that  a  sheriff  is  liable  to  be  sued  by  tlie  assignees 
in  an  action  of  trover  under  the  circumstances'  suppased  by  the  question.  It  is 
agreed  on  both  sides  tliat  the  general  effect  of  tlie  statutes  of  the  13  Eliz.  c.  7.  s.  2.  and 
21  Jac.  1.  c.  19.  s.  9.  is  to  vest  in  the  assignees  the  property  of  the  bankrupt  by  rela^ 
tion  from  the  act  of  bankruptcy,  and  that  persons  in  general  who  intermeddle  with 
the  property  between  the  act  of  bankruptcy  and  the  assignment  are  liable  tO'  be 
sued  by  the  assignees  in  an  action  of  trover.  Even  a  judgment  creditor  who-  claims 
under  a  writ  of  execution  issued  before  the  act  of  bankruptcy  is  liable  to  be  sued  by 
the  assignees  in  that  form  of  action,  if  the  writ  has  not  been  executed  by  a  seizure  till 
after  the  act  of  bankruptcy,  whetlier  the  goods  were  sold  under  the  execution  before 
or  after  the  assignment.  Tlie  relation  thus  established  by  statutoi-y  authority,  whicli 
vests  the  property  in  the  assignees  ex  post  facto,  unquestionablv  produces  occasional 
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hardships  of  considerable  magnitude ;  but  it  was  adopted  by  the  Legislature  for  tlie 
uecessary  prevention  of  fraud.  Certswu  inconveniences,  which  might  without  much 
danger  be  provided  for,  liave  from  time  to  time  been  obviated  by  particular  statutes  ; 
but  many  still  do  and  must  remain,  unless  the  great  principle  of  tlie  bankrujit  laws, 
an  equal  distribution  among  the  creditoi-s,  is  to  be  abandoned. 

Even  at  tljis  time  the  vendee  of  a  sheriff  who  [512]  purchases  bona  fide  under  an 
execution  executed  by  seizure  after  an  act  of  bankruptcy,  and  completed  by  sale  l)ef(n-e 
the  assignment,  is  nevertheless  liable  to  be  sued  in  trover  by  tlie  assignees.  While 
advertino-  to  this  point,  I  beg  leave  to  correct  a  mistake  in  tlie  opinion  which  I  de- 
livered in  Baline  v.  Hiitton,  where  I  inadvertently  used  the  word  "  sale"  instead  of 
'■  seizure  ;"  saying  that  the  vendee  would  be  liable  if  an  act  of  bankruptcy  appeared  to 
have  been  committed  before  the  sale,  when  I  ought  to  have  said  before  the  seizure. 

But  an  exception  in  favour  of  the  sheriff  himself  is  contended  for,  not  on  account 
of  any  exemption  to  be  found  in  the  statutes,  which  are  altogether  silent  with  respect 
to  him  ;  but  on  account  of  the  nature  of  his  office,  by  which  he  is  compellable  to  execute 
the  writs  intrusted  to  him.  There  is  no  doubt  that  a  sheriff  may,  without  any  fault 
of  his  own,  at  times  incur  considerable  hazard  in  the  discharge  of  his  duty :  but  it 
is  the  peculiar  nature  of  his  office  which  subjects  him  to  this  risk.  Though  he  niay 
sometimes  suffer  from  it,  much  practical  advantage  accrues  to  the  public  from  his  re- 
sponsibility. The  execution  of  writs  according  to  the  ordinary  course  of  practice  is 
not  undertaken  by  the  high  sheriff  in  person,  nor  by  his  undersherift'.  It  is  con- 
ducted by  subordinate  officers  in  inferior  situations  of  life,  from  whose  conduct, 
unless  guarded  by  strict  responsibility,  collusion  may  reasonably  be  apprehended. 
Accordingly,  the  high  sheriff  takes  security  from  the  undersheriff,  who  takes  security 
from  the  bailiffs.  From  the  discharge  of  their  duty  considerable  profits  arise,  and 
there  is  no  difficulty  in  finding  persons  willing  to  undertake  the  risk  for  the  sake  of 
the  emolument.  There  can  be" [513]  little  doubt,  that  if  the  seizure  of  goods  under  a 
writ  of  execution  by  a  sheriff's  officer  after  an  act  of  bankruptcy,  were  sufficient  to 
excuse  a  sale  by  tlie  sheriff'  before  assignment,  the  property  which  ought  to  be  equally 
divided  among  the  creditors,  would  in  numberless  cases  be  collusively  disposed  of 
to  fictitious  or  favoured  creditors,  who,  when  sought-  for  by  the  assignees  would  either 
have  absconded  or  be  found  insolvent.  The  relation  out  of  which  this  responsibility 
arises  is  created  by  statute:  and  it  must  be  recollected  tliat  it  is  not  the  o-nly  case 
in  which  the  sheriff  is  subjected  to  heavy  responsibility  in  consequence  of  a  statutable 
duty  which  he  is  compellable  to  execute,  and  in  the  execution  of  which  he  may  be 
w^iolly  without  blame.  The  sheriff'  upon  making  an  arrest  is  bound  to  discharge 
the  Defendant  upon  a  bail  bond,  if  good  bail  are  tendered  ;  yet  if  the  bail,  who  were 
perfectly  solvent  when  the  bail  bond  was  taken,  became  insolvent  in  the  interval 
between  that  time  and  the  time  for  the  appearance  in  Court  of  the  Defendant,  and 
the  Defendant  cannot  be  found,  tlie  sheriff'  must  pay  the  debt.  This  liability  operated 
with  peculiar  hardship  upon  the  sheriff'  before  the  passing  of  the  Uniformity  of  Pro- 
cess Act ;  when  the  arrest  might  have  taken  place  at  the  end  of  Trinity  term,  and  the 
time  for  appearance  not  arrive  till  the  beginning  of  Winter  term. 

It  has  been  suggested  that  tlie  sheriff',  though  not  expressly  exempted  by  the  terms 
of  any  statute,  yet  is  not  included  within  the  description  of  persons  in  the  statute  of 
Elizabeth,  against  whom  the  bargain  and  sale  of  the  commissioners  shall  be  good 
and  eft'ectual  to  all  intents  and  purposes,  because  he  is  not  a  person  "  claiming  by, 
from,  [514]  or  under,  the  bankrupt,  by  any  act  had,  made,  or  done,"  after  the  bank- 
ruptcy. By  what  right  then,  it  may  be  asked,  does  the  sheriff  claim  any  right  to 
meddle  with  the  property  at  all,  unless  it  be  by  the  act  of  the  execution  creditor  in 
delivering  a  writ  into  his  hands;  which  ac-t  of  delivery  takes  place  after  the  bank- 
ruptcy? The  words  of  the  statute  are  not  confined  to-  acts  of  the  bankrujit  himself. 
It  is  clear  that  the  execution  creditor  is  barred  of  any  right  to  require  the  sheriff'  to 
levy  for  his  debt  at  the  time  when  he  delivers  the  writ  to-  him  for  tliat  purpose.  The 
sheriff,  therefore,  can  derive  no  authority  from  him  whose  personal  interference  in 
the  execution  would  be  tortuous,  and  the  undoubted  subject  of  an  action  of  trover. 
If  the  effect  of  the  bankrupt  statutes  is  to  be  .confined  to  persons  strictly  claiming 
under  the  bankrupt,  all  tort-feasors  Ijetween  the  act  of  bankruptcy  and  the  assign- 
ment, who,  without  any  pretence  of  right  under  the  bankrupt,  have  interfered  with 
Land  disposed  of  the  property,  will  l>e  exempt  from  liability  to  answer  the  assignees 
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in  an  lation  of  trover,  as  well  as  the  sheriff.  But  sucli  a  construction  would  be  utterly 
inconsistent  witli  the  received  interpretation  of  the  bankrupt  laws,  and  tlie  express 
provision  of  the  statute  of  21  Jac.  1.  c.  19.  s.  9.,  that  all  those  laws  shall  be  largely 
and  beneficially  construed  and  expounded  for  the  help  and  relief  of  the  creditors. 
Here  reasons,  independently  of  autliority,  appear  to  me  to  afford  strong  ground  for 
holding  that  the  sheriff",  as  well  as  all  other  persons  who  do  any  tiling  between  the  act 
of  bankruptcy  and  the  assignment,  which  aanounts  to  a  conversion  of  the  bankrupt's 
goods,  is  liable  to  an  action  of  trover  at  the  suit  of  tlie  assignees. 

[515]  But  decisions  upon  the  subject,  express  and  numerous,  have  taken  place  in 
all  the  Courts  of  Westminster  Hall.  The  Courts  of  Exchequer,  Common  Pleas,  King's 
Bench,  and  Exchequer  Chamber,  have  successively  declared  that  a  sheriff"  under  the 
circumstances  stated  in  your  Lordships'  fii-st  question  is  liable  in  an  action  of  trover  : 
and  if  I  thought  the  question,  in  the  absence  of  all  authority,  more  doubtful  than  I 
consider  it  to  l>e,  I  should  not  feel  myself  authorised,  in  opposition  to  such  concurrent 
authorities,  to  advise  your  Lordships  that  an  interpretation  adopted  in  so  many 
judicial  determinations,  and  which  is  not  inconsistent  with  the  language  of  any 
statute,  ought  to  })e  adj  udged  erroneous. 

I  forbear  to  cite  the  cases  which  have  been  so  often  mentioned. 

In  addition  to  the  decisions  which  appear  in  the  printed  reports,  we  learn  from 
Mr.  Justice  Burrough,  who  was  called  to  the  bar  in  1773,  that  the  point  was  settled 
before  he  knew  Westminster  Hall  :  and  froni  Mr.  Justice  Richardson,  whose  extensive 
practice  both  as  a  pleader  and  at  the  bar  are  well  known,  that  it  liad  been  (in  cases) 
long  since  settled,  and  had  frequently  occurred  of  late  years  at  yis'i  Priiis. 

All  the  decided  cases  above  alluded  to  were  professedly  founded  upon  the  doctrine 
laid  down  by  Lord  Mansfield,  in  Cooper  y.  Chifty,  in  1756,  and  the  practice  which  had 
prevailed  in  consequence  of  that  doctrine.  The  facts  in  Cooper  v.  Chittiy  certainly 
were  not  identical  with  those  stated  in  your  Lordships'  question  ;  but  the  practice 
which  obtained,  and  the  decisions  which  followed  that  [516]  case,  have  been  con- 
sidered as  necessary  consequences  of  the  principles  therein  promulgated. 

Lord  Mansfield  in  that  case,  after  stating  that  in  an  action  of  trover  two'  things 
are  necessary  to  be  proved — property  in  the  Plaintiff",  and  a  wrongful  conversion  by 
the  Defendant' — proceeds  distinctly,  perhaps  more  distinctly  than  had  before  been 
done,  to  declare  that  the  property  of  a  bankrupt  vests  in  the  assignees  at  and  from  the 
act  of  bankruptcy  by  relation  ;  that  the  sale  by  the  commissioners  is  good  against  all 
persons  who  claim  by,  from,  or  under,  the  bankrupt  after  the  act  of  bankruptc}',  and 
against  all  executions  not  served  or  executed  before  the  act  of  bankruptcy  :  that  dis- 
pc>sitions  by  process  O'f  law  are  put  upon  the  same  footing  with  dispositions  by  the 
party ;  to  be  valid  they  must  be  completed  before  the  act  of  bankruptcy ;  that  the 
sheriff  acts  at  his  peril,  and  is  answerable  for  any  mistake ;  that,  although  he  may  not 
be  liable  to  answer  as  a  trespasser  for  laying  his  hands  upon  the  goods  by  seizure, 
yet  that  the  taking  is  not  lawful,  because  the  goods  are  the  property  of  a  third  person  : 
but  is  nevertheless  so  far  excusable  that  the  sheriff  shall  not  be  made  a  trespasser  by 
relation  ;  and  that  if  the  sheriff  convert  the  goods  by  a  wrongful  sale,  he  is  liable  to 
be  sued  in  trover  as  well  as  any  other  person.  He  certainly  notices,  and  in  some 
degree  relies  upon,  the  conversion  i>y  sale  having  taken  place  after  the  commission  and 
assignment ;  but  if,  according  to  Lord  Mansfield,  "  dispositions  by  law  are  put  upon 
the  sauie  foot  as  dispositions  by  the  party  ;''  if  the  vendor  of  the  goods  between  the  act 
of  bankruptcy  and  assignment  is  liable  to  be  sued  by  the  assignees  in  trover  for 
wrongful  conversion  ;  if  the  sheriff  act  at  his  peril  [517]  and  is  answerable  for  a  mis- 
take;  and  if  trover  be  the  proper  remedy  where  the  sheriff  is  guilty  of  a  conversion  : 
it  seems  to  follow,  that  the  sheriff  who  sells  during  the  interval  lietween  the  act  of 
bankruptcy  and  assignment  must  be  deemed  guilty  of  a  conversion,  and  be  liable  to 
an  action  of  trover,  unless  an  exemption  founded  on  statute  or  judicial  authority 
can  be  established  in  his  favour.  The  sale  in  Cooper  v.  Chifty  having  in  fact  taken 
place  after  the  assignment,  it  w-as  natural  that  Lord  Mansfield,  after  having  stated 
the  general  principles  to  show  that  the  excusable  character  of  the  seizure  did  not, 
as  had  been  contended,  justify  a  sale,  should  advert  tO'  the  actual  period  of  sale,  which 
in  the  case  tefore  him  put  the  question  of  conversion  beyond  all  doubt.  This  he 
might  think  the  more  proper,  as  the  special  verdict  in  Bayly  v.  Buniving  was  not 
before  him.  and  that  case  had  been  cited  to  show  that  the  sheriff"  who  had  seized  and 
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detained  goods  between  the  act  of  bankruptcy  and  the  assignment  was  not  liable  in 
an  action  of  trover  :  and  also  to  show  tliat  the  dictum  of  Lord  Holt,  in  Vnle  v.  Davies, 
which  had  been  cited,  whatever  he  might  think  of  it,  was  not  applicable  to  the  case 
in  judgment.  If  the  inferences  which  have  been  drawn  from  the  case  of  Cooper  v. 
CIntty  depend  upon  the  particular  circumstances,  and  not  upon  the  principles  whicli 
are  found  in  it,  that  case  is  not  an  authority  for  the  ])ractice  or  tlie  decisions  which 
have  followed  it  ;  and  it  has  been  argued,  that  the  cases  which  preceded  it  are  adverse 
to  tlie  practice  and  decisions  which  have  been  founded  upon  it. 

The  cases  preceding  it,  which  have  been  cited,  are  six  in  number:  of  the  cases  of 
Turner  v.  Fel-\^\Q'\-gafe.  and  LetcJmiore  v.  Tlioroirgood,  it  is  sufficient  to  say  that 
they  were  actions  of  trespass,  and  can  decide  nothing  with  respt*ct  to  the  sheriff's 
liability  in  trover.  Letchnwre  v.  Toplady  was  indeed  an  action  of  trover,  but  the 
only  question  there  was,  whether  the  acquittal  in  a  preceding  action  {Letrhmore  v. 
T/iorou-ffood),  which  had  been  brought  in  trespass  for  seizing  and  carrying  away  the 
same  goods,  the  causes  of  action  being  averred  to  be  the  same,  was  a  bar  tO"  a  second 
action  in  trover  (see  the  pleadings,  2  Vent.  156)  for  the  same  cause;  and,  it  having 
been  determined  that  it  was  a  bar,  the  liability  of  the  Defendant  in  trover,  under  the 
circumstances  of  the  case,  did  not  come  in  question. 

Thompson  v.  Phillips  was  an  action  of  assumpsit,  brought  by  assignees  against 
an  execution  creditor,  for  money  received  of  the  sheriff  under  an  execution,  levied 
between  the  act  of  bankruptcy  and  assignment ;  in  which  the  Court  held  that  the 
assignees  ought  not  to  have  sued  in  assumpsit  for  the  money,  but  in  trover  for  the 
goods.  Whether  the  action  of  trover  should  have  been  brought  against  the  sheriff 
wlio  levied,  or  against  the  creditor  who  received  the  money,  but  who  does  not  appear 
to  have  interfered  with  the  goods,  the  Court  does  not  say.  If  trover  for  the  goods 
could  be  maintained  against  the  execution  creditor,  it  would  hardly  be  contended, 
at  the  present  day,  that  he  might  not  be  sued,  for  the  proceeds,  in  an  action  of  money 
had  and  received. 

Bayly  v.  Burming  [I  Burr.  20]  was  an  action  of  trover  against  the  sheriff",  who 
seized  the  goods  after  an  act  of  bankruptcy  and  before  the  assignment,  un-[519]-der 
a  writ  which  was  antedated,  and  refused  to  deliver  them  after  demand  made.  The 
only  question  in  that  case  was,  whether  the  taking,  that  is  tlie  seizure  under  the  writ, 
was  lawful.  The  sheriff  detained  the  goods  but  did  not  sell  them.  After  the  assign- 
ment, the  special  verdict  finds  a  demand  and  refusal ;  which,  it  is  well  known,  do  not 
amount  to  a  conversion  :  consequently,  unless  the  seizure  itself  was  a  conversion,  the 
sheriff  could  not  be  liable  in  trover.  The  special  verdict  stated,  that  if  the  taking 
was  lawful,  tlie  Jury  found  for  the  Defendant,  if  not,  for  the  Plaintiff;  and  the  Court 
held  that  the  issue  was  found  for  the  Defendant ;  for  the  taking,  by  virtue  of  the  writ, 
was  in  their  opinion  lawful.  This  is  exactly  the  doctrine  of  Lord  Mansfield.  The 
mere  taking  possession  by  the  sheriff  is  excusable,  if  he  do  no  more;  but  if  he  proceed 
to  sell  or  otherwise  to  dispose  of  the  goods,  it  is  a  conversion,  for  which  he  is  answer- 
able in  trover:  and  this  is  consistent  with  the  observation  often  made,  that  tlie 
sheriff  may  apply  to  the  Court,  for  time  to  return  the  writ,  which  implies  that,  having 
taken  possession  of  the  goods  under  the  writ,  his  merely  keeping  them  in  custodici  legis 
till  the  return  of  the  writ,  for  the  purpose  of  ascertaining  to  whom  the  goods  belong, 
would  not  be  deemed  a  conversion.  It  also  agrees  witli  the  opinion  delivered  by  Lord 
Ellenborough,  in  WyaM  v.  Blades  (.3  Campb.  396),  which  was  an  action  of  trover 
against  a  sheriff  for  seizing  in  execution,  and  carrying  to  a  broker,  goods  of  a  bank- 
rupt, after  a  secret  act  of  bankruptcy,  but  before  the  commission,  wdiich  goods  con- 
tinued at  the  broker's  unsold,  [520]  in  consequence  of  a  notice  to  the  sheriff  not  to  sell. 
His  Lordship  says,  "  Had  the  goods  not  been  removed,  it  would  have  been  difficult  to 
say  there  was  any  conversion  ;  but  I  tiiink  the  removal  of  them,  after  an  act  of  bank- 
ruptcy, is  a  sufficient  conversion  to  maintain  the  action,  notwithstanding  the  subse- 
quent notice."  There  are  many  other  authorities, — e.  g.  Solomon,  v.  Dawes,  I  Esp. 
N.P.C.  83. ;  Green  v.  Dunn,  3  Camp.  215.,  note :  Bulstrode,  312. ;  Diet,  per  Coke  C.  J., 
2  B.  and  P.  46-4. ;  Diet,  per  Chambre  J.,  2  B.  and  B.  449., — to  show  that  reasonable 
hesitation,  in  a  doubtful  case,  to  deliver  goods  upon  demand,  does  not  amount  to  a 
conversion. 

If  the  case  of  Bayly  v.  Bunnin^g  be  urged  as  an  authority  for  holding  any  im- 
puted conversion  by  the  sheriff,  except  the  seizure,  excusable,  it  mav  be  answered, 
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that  iiothinnf  but  the  seizure  occurred  in  that  ca«e  before  the  assignment ;  and  it  is 
not  contended  that  an  act  of  the  sheriff  amountintr  to  a  clear  conversion,  such  as  a 
sale  after  the  commission  and  assignment,  would  not  subject  him  to  an  action  of 
trover. 

The  only  remaining  authority,  prior  to  that  of  Cooper  v.  Chitty,  is  (.'oh  v.  Davies 
(1  Ld.  Rayui.  724),  which  was  an  action,  not  against  the  sheriff,  but  against  assignees 
of  bankrujit,  in  which  Lord  Holt  is  reported  to  have  said,  at  Nisi  Prius.  that  if  the 
sheriff  seizes  and  sells  goods  of  a  bankrupt,  after  the  bankruptcy  and  before  commis- 
sion, the  assignees  may  maintain  trover  against  the  vendee,  but  no  action  lies  against 
the  sheriff'.  This  gratuitous  observation,  ascribed  to  Lord  Holt  at  Nisi  Pritis,  was 
entirely  [521]  beside  the  cause  in  hand,  which  was  an  action  against  assignees,  appa- 
rently brought  to  recover  from  them  goods  sold  to  the  Plaintiff,  under  an  execution 
before  the  bankruptcy,  and  collusively  left  in  tlie  bankrupt's  possession.  Wliether 
the  observation  be  or  not  correctly  reported,  it  is  not  supported  by  any  preceding 
knowm  authority,  and  it  was  treated  by  Lord  Mansfield  as  a  loose  note  of  what  was 
said  obiter,  having  a  manifest  reference  to  Bayly  v.  Bn.nning,  which,  it  has  been  seem, 
does  not  support  it :  that  case  having  turned  altogether  upon  the  seizure  under  the 
writ,  no  sale,  or  other  disposal  of  the  goods,  having  taken  place  before  the  com- 
mission. 

The  dicta  of  many  .Judges,  commencing  as  early  as  1772,  and  several  passages 
from  practical  writers,  have  lieen  referred  to.  for  the  purpose  of  showing  the  pre- 
vailing impression  in  Westminster  Hall,  soon  after  Cooper  v.  Chitty,  in  1756,  and 
long  prior  to  the  case  of  Potter  v.  StarMe,  in  1807  ;  but  unless  it  can  be  clearly 
established,  from  an  examination  of  the  authorities  before  Cooper  v.  Chitty,  that 
they  are  at  variance  with  those  which  have  since  taken  place,  I  humbly  apprehend 
that  the  latter  decisions,  considering  their  number  and  the  weight  of  authority 
which  they  carry  with  them,  ought  to  prevail.  Upon  your  Lordships'  first  question, 
therefore,  I  am  humbly  of  opinion  that  a  sheriff  seizing  and  selling  goods  under  a 
fieri  facias  was,  in  December  1824,  liable  in  an  action  of  trover,  brought  bj-  the 
assignees  of  the  Defendant,  in  the  action  in  which  the  fieri  facias  was  issued,  such 
Defendant  having  conniiitted  an  act  of  bankruptcy  before  the  seizing  and  selling 
of  the  goods,  but  no  commission  having  issued  until  after  such  sale. 

[522]  Your  Lordships  have  been  pleased  to  inquire,  secondly,  if  the  first  question 
be  answered  in  the  affirmative,  then,  whether  such  sheriff  was  liable,  if,  after 
seizing  the  goods,  he  had  permitted  them  to  be  disposed  of  according  to  an  arrange- 
ment between  the  Plaintiff  and  the  Defendant  in  the  action,  without  proceeding 
to  a  sale,  but  under  which  the  sheriff  received  his  poundage.  In  answer  to  which 
second  question,  I  am  humbly  of  opinion  that  he  was  liable. 

If,  by  proceeding  to  a  sale  in  the  ordinary  course  of  executing  the  writ,  he  would 
be  guilty  of  a  conversion,  he  would  not  be  less  guilty  in  allowing  a  proceeding  to 
take  place  between  other  persons,  by  which  the  goods  seized,  under  tJie  writ,  were 
tortuously  disposed  of,  and  taking  a  profit  in  the  shape  of  poundage  upon  such 
proceeding. 

Your  Lordships  inquire,  thirdly,  if  the  first  question  be  answered  in  the  negative, 
then,  -whether  such  sheriff  was  liable,  if,  instead  of  selling  the  goods,  he  had  con- 
curred in  an  arrangement  between  the  Plaintiff  and  the  Defendant  in  the  action, 
under  which  the  goods  were  delivered  to  the  Plaintiff  in  the  action,  in  satisfaction 
of  his  demand,  the  sheriff  receiving  his  poundage.  Upon  this  third  question,  I 
am  humblv  of  opinion  that  however  excusable  the  sheriff  may  have  been  in  seizing 
and  selling  the  goods  between  the  act  of  bankruptcy  and  the  assignment,  in  the 
ordinary  course  of  his  supposed  duty,  yet,  that  by  concurring  in  an  arrangement 
for  the  delivery  to  the  Plaintiff  of  the  goods  in  his  custody  under  the  writ,  in  a 
manner  not  authorised  by  the  writ,  he  loses  every  right  to  avail  himself  of  the 
character  of  sheriff,  and  subjects  himself  to  answer  for  any  conversion,  in  the 
[523]  same  manner  as  tliose  to  whose  wrongful  act  he  has  made  himself  a  party. 

A  removal  of  goods  for  the  purpose  of  sale  under  the  writ,  though  no  sale 
actually  take  place,  is  a  conversion,  according  to  the  doctrine  of  Lord  Ellenborough 
in  Wyatt  v.  Blades  [.3  Camp.  396],  before  referred  to.  Consequently,  an  actual 
delivery  of  the  goods  to  the  execution  creditor  in  satisfaction  of  his  debt  without  sale, 
if  wrongful,  must,  a  fortiori,  amount  tO'  a  conversion. 
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A  writ  of  fieri  facias  iu  December,  1824,  would,  according  to  tlie  law  and 
practice  then  in  force,  have  been  tested  of  the  preceding  Michaelmas  term,  and 
returnable  in  Hilary  term  following ;  by  which  the  sheriff  would  be  commanded  to 
cause  to  be  made  of  tlie  Defendant's  goods  a  certain  sum  of  money  for  debt  and 
costs,  and  to  have  that  money  before  the  Court  at  tlie  return  day,  to  render  to 
the  Plaintiff,  and  to  have  then  there  that  writ.  If,  instead  of  pui-suing  the  directions 
of  tlie  writ,  and  levying  the  money,  the  sheriff',  after  taking  tlie  goods  of  the  De- 
fendant, delivered  them,  or  voluntarily  allowed  them  to  be  delivered,  witliout  sale, 
to  tlie  Plaintiff  in  tlie  execution,  he  took  upon  himself  to  dispose  of  the  goods  in  a 
manner  not  authorised  by  law.  The  receipt  of  the  poundage,  which  he  might  have 
lawfully  taken  upon  a  levy  of  the  money,  shows  the  connection  of  the  sheriff'  with 
the  transaction,  but  it  cannot  have  tlie  effect  of  converting  an  irregular  and  e.xtra 
official  disposal  of  the  goods  into  a  regular  levy  of  debt  and  costs  by  virtue  of  the 
writ.  It  is  laid  down  in  Langdon  v.  Wallis  (Lutw.  181),  tliat  the  law  requires  of 
sheriffs  a  strict  [524]  execution  and  observance  of  the  King's  writ  directed  to  them  ; 
wherefore  it  was  adjudged  in  Waller  v.  WeedaJe's  case  (Noy.  107),  that  if  the  sheriff 
levy  goods  upon  a  fieri  facias,  and  afterwards  pay  tlie  Plaintiff  with  his  own  proper 
money,  still  he  cannot  detain  the  goods  ;  and,  for  the  same  reason,  it  had  also  been 
adjudged,  that  a  sheriff  cannot  deliver  the  goods  taken  by  him  upon  a  fie7'i  facias, 
to  the  Plaintiff  in  satisfaction  of  his  debt ;  for  which  last  position  was  cited,  as 
in  point,  Thotnpson  v.  Clerk  (Cro.  Eliz.  504.  Noy,  55.  S.C.),  and  Beaty  v.  Sampson 
(2  Vent.  93). 

So  Holt  C.  J.  says,  in  Pullerv  v.  Purheck  (1  Ld.  Raym.  346),  upon  an  elegit  the 
sheriff'  may  deliver  goods  to  tlie  party ;  but  not  upon  fieri  facias.  And  the  practical 
books,  Dalton,  Impey,  and  Tidd,  repeat  the  same  rule. 

In  departing  from  the  official  coui-se,  the  sheriff'  acts  at  his  peril :  and  if  the 
goods  wrongfully  delivered  to  the  Plaintiff  in  the  execution,  turn  out  in  the  event 
to  have  been  tlie  goods  of  tlie  assignees,  the  sheriff,  like  every  other  person,  must  be 
answerable  in  trover  for  his  wrongful  conversion  ;  tliough  he  may,  on  account  of 
the  nature  of  his  office,  have  been  excusable  for  the  act  of  taking  possession.  For 
these  reasons  I  am  humbly  of  opinion  that  the  sheriff  was  liable,  under  the  circum- 
stances stated  in  your  Lordships'  third  question,  as  well  as  under  those  stated  in 
the  first  and  second. 

Holland  B. — My  Lords.  In  offering  my  reasons  to  your  Lordships  for  answer- 
ing the  first  question  proposed  to  the  Judges  in  tlie  negative,  it  [525]  will  be  obvious 
to  your  Lordships,  that  as  my  view  of  this  miitter  i-emains  unchanged,  it  will  be 
difficult  for  me  to  avoid  in  some  degree  following  the  same  train  of  argument,  1 
adopted  in  the  Court  of  Exchequer  Chamber,  in  delivering  my  opinion  upon  the 
writ  of  error  brought  on  tlie  judgment  of  the  Court  of  Common  Pleas  upon  the 
special  verdict  found  upon  the  trial  of  this  cause.  As  tlie  opinions  of  the  Judges 
in  the  Court  of  Exchequer  Chamber  are  fully  given  in  the  books  of  reports,  I 
shall  consider  it  my  duty  to  compress  into  as  small  a  compass  as  possible  the  observa- 
tions I  have  tO'  submit,  and  not  to  occupy  more  of  tlie  time  of  this  house  than  the 
importance  of  the  question  necessarily  requires.  The  claim  of  a  Plaintiff'  in  an 
action  against  a  sheriff  rests  upon  a  statutory  provision,  by  which  the  property  of 
a  bankrupt  at  the  time  of  his  bankruptcy  is  subjected  to  the  operation  of  a  com- 
mission against  him.  The  case  of  BaJme  v.  Hutton  was  decided  in  Michaelmas  term, 
in  the  second  year  of  the  late  King,  in  the  Court  of  which  I  am  a  member,  after  a 
most  anxious  consideration  of  all  tlie  cases  that  are  to  be  found  in  the  books  that  are 
authorities  upon  this  question.  An  elaborate  judgment  was  delivered  by  the 
learned  Lord  Chief  Baron,  as  the  unanimous  opinion  of  the  Court  ;  and  I  might 
rely  upon  that  decision  as  governing  the  present  question,  did  I  not  know  that  a 
great  difference  of  opinion  exists  in  the  minds  of  the  Judges  respecting  it. 

The  late  stat.  6  Geo.  4.  c.  16.,  by  which  the  law  of  bankruptcy  is  now  regulated, 
though  it  differs  in  some  parts  from  former  acts,  furnishes  no  ground  for  a  difference 
of  construction  with  reference  to  tlie  que>stion  before  me.  The  cases,  therefore,  that 
[526]  have  arisen  on  former  statutes  are  to  be  looked  upon  as  authorities. 

A  sheriff  is  a  ministerial  officer  :  he  acts  in  the  execution  of  his  duty,  in  obedience 
to  a  command  of  one  of  the  superior  Courts  of  Justice:  tlie  proceeding  is  not  for 
his  benefit ;  it  is  in  the  King's  name  :  the  property  at  the  time  of  the  seizure  is  in  the 
bankrupt. 
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Such  being  the  state  of  things,  it  does  appear  to  me  very  great  injustice  to  make 
this  public  officer  a  wrong  doei-,  in  consequence  of  subsequent  events,  over  which  he 
has  no  control  whatever.     It  is  only  by  relation  therefore  that  he  can  be  made  so. 

Let  me  examine  the  law  as  to  the  doctrine  of  relation.  It  is  laid  down  in  -i 
Coke,  29.  b.,  that  "  no  relation  should  make  that  tortuous  which  was  lawful,  for 
relations  were  fictions  of  law  which  shall  never  do  wrong."  Ventris  J.  says,  "  Rela- 
tions shall  not  do  wrong  to  strangers  ;  they  are  fictions  in,  law  which  are  always 
accompanied  with  equity"  (2  Vent.  200).  In  speaking  of  the  relation  of  the  act 
of  bankruptcy,  Mansfield  C.  J.  observes,  "  It  is  in  all  cases  extremely  hard,  in  some 
cases  extremely  shocking,  and  is  not  to  be  carried  farther  than  we  are  compelled." 
If  the  sheriff  acts  honestly,  is  it  not  enabling  relation  tO'  do  wrong  to  extend  it  to 
this  public  officer?  and  shall  this  injustice  be  done  to  benefit  those  to  whom  a  degree 
of  negligence  may  be  imputed  in  not  issuing  a  commission  immediately  after  the 
act  of  bankruptcy  was  committed?  But  it  is  said,  tliis  hardship  upon  a  sheriff 
cannot  operate  in  his  favour,  and  instances  are  adduced  in  which  the  law  holds  him 
answerable 

[Volume  XI.  of  Bligh,  N.  S.  breaks  off  at  this  point.  The  remainder  of  the  judg- 
ment is  given  in  4  Clark  and  Finnelly  at  page  760.] 
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[Mews'  Dig.  XV.  326;  S.C.  1  Bli.  N.S.  497  {Du.ffield  v.  Elwes);  1  Sim.  and  St.  239. 
Applied  in  Porter  v.  Walsh  (1895),  1  I.R.  284;  affirmed  (1896)  1  I.R.  148. 
Adopted  in  Cassidy  v  Belfast  Banking  Co.,  1887,  22  L.R.  Ir.  68  at  p.  76.  Con- 
sidered in  In  re  Dillon,  Duffiii  v.  Duffin,  1890,  44  Cli.  D.  76  at  pp.  82,  83.] 

A  father,  in  contemplation  of  speedily  approaching  death,  wishing  to  make  ii 
larger  provision  for  a  daughter  than  he  had  done  by  his  will,  delivers  or 
causes  to  be  delivered  to  her  a  bond  and  a  mortgage  security  for  a,  certain 
sum  of  money,  and  a  mortgage  security  for  another  sum  of  money.  This 
is  a  good  donatio  mortis  camsd,  and  the  heir  or  executor  is  bound  to  give  effect 
to  the  intent  of  the  donor.  Per  Eldon  (Earl  of).  "  This  is  the  first  absolute 
decision  on  the  question." 

The  original  suit  in  this  case  was  instituted,  October  1821,  in  tlie  Court  of 
Chancery,  for  the  purpose  of  obtaining  the  judgment  of  the  Court  upon  several 
questions  arising  out  of  the  various  dispositions  made  by  George  Elwes,  late  of 
Marcham  Park,  in  tlie  county  of  Berks,  of  difi'erent  parts  of  his  property,  by  way  of 
settlement,  gift,  and  testamentary  arrangement.  [2]  A  very  material  question, 
arising  out  of  the  will  of  Mr.  Elwes,  is  still  depending  ;  but  it  is  unnecessary,  for  the 
present  purpose,  to  enter  into  any  detail  of  facts  and  circumstances  beyond  those 
which  are  connected  with  the  particular  point  which  has  been  decided  in  this  case, 
or  part  of  the  case. 

It  appeared  that  Emily  Frances,  only  child  of  Mr.  Elwes,  had  in  1810,  without  the 
knowledge  of  her  father,  intermarried  at  Gretn.i.  with  the  appellant  Duffield  ;  and  that 
her  father,  although  soon  after  reconciled  to  her,  did  not  by  his  will,  which  was 
made  in  March  1811,  make  such  a  liberal  provision  for  his  daughter  ap  he  would 
otherwise  have  done.  But  towards  the  close  of  his  life  lie  became  desirous  of  makinsr 
a  furtlier  provision  for  his  daughter  ;  and  therefore  he,  on  the  1st  of  September 
1821,  in  immediate  prospect  of  death,  delivered  or  caused  tO'  be  delivered,  before 
witnesses  and  in  his  presence,  by  way  of  donatio  mortis  causa,  a  bond,  and  a  mort- 
gage security  upon  certain  premises  belonuring  to  Sir  Edwin  Bayntun  Sandys  for  a 
sum  of  £2927,  and  a  mortgage  security  on  the  same  premises  for  a  sum  of  £30,000, 
with  intent  to  transfer  to  his  said  daughter  the  absolute  right,  upon  his  death,  U\ 
the  money  secured  by  such  bond  and  mortgage  deeds.  Mr.  Elwes  died  on  the 
following  day.  It  was  taken  for  granted  here  tliat  the  securities  were  properlv 
delivered ;  and  tlie  only  question  was,  whether  tlie  deliveiy  nf  sucli  mortgage 
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securities  by  way  of  donatio  mortis  cmim,  could,  according  to  law,  transfer  to  the 
donee  the  interest  soi  secured. 

The  bill  was  filed  against  tlie  executors  and  trustees  (among  other  parties)  of  the 
deceased  Mr.  Elwes,  and  prayed,  among  other  things,  "  that  the  said  donatio  mortis 
causa  to  Mrs.  Emily  Frances  Duffield  of  the  [3]  said  bond  and  mortgage  securities 
might  be  established,  and  that  she  might  be  declared  entitled  to  the  said  bond  and 
mortage  deeds,  and  tO'  the  monies  secured  thereby,  and  to  all  benefit  thereof  ;  and  that 
the  defendants,  William  Hicks  and  Henry  Chambers,  as  executors  and  trustees  of  the 
testator,  Mr.  Elwes,  miglit  be  decreed  to  execute  proper  instruments,  to  enable 
Mrs.  Duffield,  or  those  claiming  in  her  right,  to  receive  tlie  monies  due  and  to  become 
due  on  the  said  bond  and  mortgages  respectively,  and  to  obtain  the  full  benefit  of  the 
said  securities ;  and  tliat  Mrs.  Duffield,  or  tliose  claiming  in  her  right,  might  be  at 
liberty  to  sue  in  tbe  name  of  said  Hicks  and  Chambei-s,  in  any  action  or  suit  toi  be 
brought  against  the  obligor  in  tlie  said  bond,  and  tlie  mortgagor  in  the  said  mort- 
gages." 

The  cause  came  on  for  hearing  before  tlie  Vice-Chancellor,  who,  on  the  I7tli 
April  182.3,  pronounced  a  decree,  tlie  only  material  part  of  which  for  the  present 
purpose  is  tlie  declaration,  "  that  the  said  Court  being  of  opinion  that  a  mortgage 
security  cannot  by  law  be  given  by  way  of  donatio  mortis  causa,  the  plaintifi",  Emily 
Francesi  Duffield,  is  not  entitled  tO'  the  mortgage-monies  secured  by  the'  indentures 
of  the  2d  and  3d  November  1820,  and  the  said  bond  of  the  12th  July  1820  :  and  by 
the  said  indentures^  of  lease  and  release,  and  mortgage,  dated  the  11th  and  12tli 
of  July  1820."  Against  so  much  of  the  decree  as  related  to  this  donatio  mortis 
ccmsd,  the  appellants  appealed  tO'  the  Honse  of  Lords,  for  the  following,  among 
other  reasons  assigned  by  Messrs.  Sugden  and  Longley : 

1st.  Because  a  mortgage,  though  in  feei  and  forfeited,  still  continues  a.  mere 
security  for  a  debt,  and  therefore,  by  the  law  of  England,  be  made'  the  subject  [4]  of 
a  donatio  mortis  causa,  by  the  gift,  under  thei  requisite  circumstances,  of  the  very 
deed  or  instrument  creating  or  securing  such  debt. 

2udly.  Because,  whatever  may  be  the  law  in  this  respect  as  to  a.  bare  mortgage, 
the  present  case  has  circumstances  winch  distinguisli  it  in  favour  of  the  appellants 
from  the  gift  of  a  bare  mortgage  security.  For,  first,  the  gift  of  tlie  mortgage  deeds 
of  the  11th  and  12tli  July  1820,  for  securing  the  sum  of  £2927  and  interest,  was 
accompanied  by  the  gift  of  a.  bond,  dated  tlie  same  12th  July  1820,  for  the  same 
sum ;  now  it  is  clearly  settled  and  acknowledged,  that  a  bond  may  laiwfuUy  be  the 
subject  of  a  gift  of  this  nature,  whence  it  sliould  follow  by  the  known  rule  of  law, 
that  where  there  are  several  securities  for  the  same  debt,  an  assignment  or  gift  by 
the  creditor  of  one  security  is  an  assignment  or  gift  of  the  debt ;  tliat  the  appellant, 
Mrs.  Duffield,  the  donee  of  the  bond,  is  entitled  not  only  to-  the  bond,  of  which  the 
present  decree  deprives  her,  but  to  the  benefit  of  tlie  other  security  for  tlie  same  debt 
contained  in  the  accompanying  mortgage:  and,  secondly,  the  indentiure  of  3d 
November  1820  contains  not  only  a,  release  by  way  ol  mortgage,  but  a  covenant 
from  the  mortgagor  to  pay  tlie  sum  of  £30,000  ;  this  covenant  is  an  obligation  by 
specialty,  and  is  precisely  equivalent  in  law  to  a  single  bill  or  bond  for  the  saiiie  sum  ; 
the  deed  alsO'  contains  an  assignment  by  William  Taylor,  Sir  Charles  Hamilton,  and 
William  Padwick  the  elder,  to  the  donor  George  Elwes,  of  a  previously  existing  debt 
of  £30,000,  therefore  the  donatio  mortis  causa  of  ttie  deed  containing  this  obligation 
and  this  assignment  must,  upon  the  above  principles,  cany  to  the  donee  not  only  the 
benefit  of  these  two  securities,  but  also  of  the  mortgage  security  for  the  like  sum. 

[5]  3dly.  Beca.use  the  deeds  themselves  unquestionably  belong  to  the  appellant 
Mrs.  Duffield,  by  the  gift  of  her  fatlier,  and  the  testator's  debts  being  all  paid,  and 
his  legacies  and  annuities  ]iaid  or  amply  provided  for,  there  can  be  nO'  equity  in 
mere  volunteers  as  tlie  residuary  legatees  are,  to-  take  away  from  the  donee  those 
deeds,  or  to  deprive  an  only  child,  an  heir  at  law  and  sole  next  of  kin,  of  any 
benefit  intended  her  by  her  father,  which  the  posses.sion  of  those  deeds  may  enable 
her  tO'  derive  from  his  property. 

For  affirming  tliis  part  of  the  decree,  the  following,  among  other  reasons,  were 
assigned  by  Messrs.  Heald  and  West : 

1st,  The  gift  of  deeds  will  not  pass  the  property  which  is  secured  by  them. 

2dly,  Whatever  might  ha,ve  been  the  effect  of  delivering  a  bond  where  the  debt 
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was  not  secured  by  a  mortgage,  yet  the  delivery  of  a  mortgage  deed  togetlier  with  the 
bond,  prevents  the  gift  from  operating  as  a  dontitio  mortis  causa. 

Eldon  (Earl  of)  after  stating  tlie  case  (June  27).  The  opinion  of  tlie  Court  below 
upon  the  question  which  lias  been  raised  in  this'  case  is  contained  in  these  words  of 
the  decree:  "  That  the  Court  being  of  opinion  that  a  mortgage  security  cannot  by 
law  be  given  by  way  of  donatio'  mortis  causa,  the  appeOant,  Emily  Frances  DuflSeld, 
is  not  entitled  to  tlie  mortgage  monies  secured  by  the  indentures  of  the  2d  and  3d 
days  of  November  1820,  and  the  said  bond  of  the  12tli  day  of  July  1820,  and  by  tlie 
said  indentures  of  lease  and  release  and  mortgage,  dated  the  11th  and  12tli  of  July 
1820."  This,  then,  is  an  expression  of  the  opinion  of  the  Vice-Chancellor,  that  a. 
mortgage  security  cannot  be  the  subject  of  a  donatio  mortis  causa;  and  if  that 
opinion  [63  was  correct,  it  was  of  course  unnecessary  to  inquire  whether  the  bond 
and  mortgage  deeds  had  in  fact  been  delivered  as  a  donatio  mortis  cwum. 

Before  I  proceed  to  say  any  thing  farther,  I  owe  it  to  tlie  able  judge  who  decided 
tliis  case  in  the  Court  below,  to  state  that  his  opinion  might  have  been  influenced  by 
something  which  had  dropt  from  myself  in  conversation,  in  which  I  expressed  con- 
siderable doubt  whether  a.  mortgage  security  could  by  law  be  the  subject  of  a.  donatio 
mortis  causa :  that  might  be  the  case.  Little  seems  to'  have  been  said  either  in  the 
argument  or  tlie  judgment  upon  this  point.  The  case  of  a.  bond  is,  at  anj'  rate,  an 
exception,  as  it  may  pass  in  consistency  with  the  statute ;  but  there  is  a  difference 
between  a  bond,  and  a  bond  with  mortgage  securities,  being  the  subject  of  a  donatio 
mortis  causa,  where  the  title  cannot  be  complete  till  tlie  death  of  the  donor.  I  was 
at  first  inclined  to  think  that  as  the  bond  alone  would  have  passed,  it  would  draw 
after  it  the  mortgages;  but  tlien  a  bond  with  mortgage  is  not  a.  gift  complete,  not 
as  between  the  donor  and  donee,  but  as  to  something  which,  even  after  the  death  of 
the  donor,  still  remainsi  to  be  done  by  his  representatives  to  make  tlie  donation 
complete.  The  question  then  is,  whether  the  executor  or  the  heir-aHaw  o-f  the  donor 
is  not  bound  to  complete  and  render  effectual  the  donation?  or  in  other  words, 
whether,  where  there  is  tlie  gift  of  a  debt,  tliC'  executor  is  not  tO'  be  considered  as  a 
trustee;  or,  if  it  be  land,  whether  the  heir-at-law  is  not,  by  virtue  of  a  trust  raised 
by  operation  of  law,  liable  to  be  called  upon  by  the  donee  to  make  good  the  donation? 
The  question  is,  what  the  donee  can  call  on  the  representatives!  of  the  donor  to  do. 

If  the  mortgage  securities  may  be  the  subject  of  a  donatio  mortis  causa,  it  does  not 
appear  that  any  of  [7]  the  parties  mean  tO'  call  for  an  issue  to  tiy  whether  tliere 
was,  iii  point  of  fact,  a  donatio  mortis  causa  in  this  case.  But  in  similar  cases  it 
has  lieen  common  to  direct  an  issue  to  try  the  fact. 

It  may  be  necessary  to  state  to  your  Lordships  what  these  securities  are  which 
have  been  tlie  subject  of  the  donatio  mortis  causa  in  the  present  case.  There  is,  first, 
a  bond,  dated  the  12th  July  1820,  for  securing  a  sum  of  £2927,  and  indentures 
of  lease  and  release  by  way  of  mortgage,  bearing  date  the  llth  and  12th  July  1820, 
for  further  securing  the  same  sum  ;  then  there  is  an  indenture  of  tlie  3d  November 
1820,  reciting  that  a  sum  of  £30,000  had  been  advanced  upon  mortgage  security 
to  Sir  Edwin  Bavntun  Sandys  by  Taylor,  Hamilton  and  Padwick,  trustees  under 
a  marriage  settlement,  and  that  the  money  was  further  secured  by  bond,  and 
a  judgment  recovered,  and  that  the  trustees  had  called  in  the  money;  after  which 
recital  the  indenture  witnessed,  that  Mr.  Elwes,  the  donor  in  this  case,  had  advanced 
£30,000  to  Sandys  to  pay  off  this  debt,  and  had  by  way  of  security  received  an 
assignment  of  the  money,  and  of  the  judgment;  and  furtJier  witnessed,  that  certain 
premises  were  conveyed  by  way  of  mortgage  from  Sandys  to  Elwes,  for  further 
securing  this  £30,000,  iind  there  was  a  covenant  on  the  part  of  Sandys  to  pay  the 
money  to  Elwes. 

It  appears  that  Mr.  Elwes  had  been  offended  by  his  daughter,  but-  towards  the 
close  of  his  life  was  desirous  to  make  a  larger  provision  for  her  tlian  he  had  before 
done.  It  appeared  in  evidence  that  Mr.  Elwes,  while  languishing  in  tlie  sickness 
of  which  he  died,  had,  in  contemplation  of  his  approaching  dissolution,  expressed  a 
wish  before  witnesses  to  give  his  da\igliter  all  his  right  and  interest  in  the  mort- 
gages already  mentioned,  and  the  witnesses  made  a  niemcH[8]-randum  of  that  fact. 
There  can  be  no  doubt,  therefore,  but  that  tlie  father  wished  to  make  tliis  further 
provision  for  his  daughter.  It  afterwards  occurred  to  the  witnesses  that  the  gift 
would  not  he  complete  without  the  actual  deliverv  of  the  instruments  to  the  daughter  ; 
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and  they  were  accordingly  delivered  by  one  of  the  witnesses  to  the  daughter  in  the 
])resence  of  the  father,  who,  though  so  near  his  death  that  he  could  liardly  utter 
the  word,  visibly  manifested  his  satisfaction  at  what  had  been  done,  and  pressed  the 
hands  of  his  daughter  while  she  held  the  papers.  It  is  clear  enough,  then,  that  the 
father  wished  to  give  his  daughter  the  money  secured  by  these  instruments  by 
delivering  them  to  lier  ;  but  the  question  is,  whether  that  intent  can  be  effectuated 
according  to  law.  It  would  be  a.  much  better  improvement  of  the  law  than  many  of 
these  improvements  which  have  been  lately  talked  of,  if  the  donatio  mortis  causa  were 
struck  out  altogetlier  ;  but  as  it  is,  we  must  deal  with  it  the  best  way  we  can.  Tlie 
question  here  is  not  one  as  between  the  donor  and  donee,  but  whether  the  donor  has 
given  that  which  will  bind  his  executor  or  heir-at-law  ;  and  whetlier,  although  the 
interest  is  not  considered  as  vested  by  the  gift  itself,  the  donee  has  not  a  right  in 
equity  to  call  upon  the  lieir-at-law  or  executor  to  give  effect  to  the  intent  of  the 
deceased. 

In  the  case  of  Snellgrove  v.  BaiUey  (o  Atkins,  213,  214),  Lord  Hardwicke  held, 
that  the  delivery  of  a  bond  as  a  donatio  mortis  causa  was  sufficient  to  pass  the 
equitable  interest  of  the  bond  in  the  donee  on  the  death  of  the  intestate.  Tlie  bill 
was  brouglit  by  an  administrator  to  have  the  bond  delivered  up,  and  Lord  Hard- 
wicke sa3's,  ■■  This  is  not  a  bill  brought  merely  on  the  loss  of  a  bond.  You  cannot  sue 
at  law  without  the  bond,  [9]  for  though  you  may  give  evidence  of  a  deed,  at  law, 
that  is  lost,  yet  you  cannot  of  a  bond,  because  you  must  make  profert  of  it.  The 
question  is,  whether  the  bond  is  the  proper  subject  of  such  a  gift;  especially  con- 
sidering how  far  tJie  courts  have  gone  lately  in  assignments  of  cJioses  in  action.  Put 
the  case,  if  a  chattel  in  possession  had  been  bought  bj'  the  intestate,  and  the  bill 
of  sale  taken  in  a  tliird  person's  name  in  trust,  the  legal  property  would  have  been 
in  the  trustee,  and  only  the  equitable  interest  in  tlie  cestui  que  trust:  and  yet  if  tlie 
cestui  que  tru^t  had  delivered  it  over  to  tlie  defendant,  that  would  have  been  a  good 
gift  by  way  of  donatio  mortis  causa  as  to  the  equitable  property;"  and  thereupon 
his  Lordship  dismissed  the  bill. 

But  your  Lordships  will  find  that  the  real  question  here  is  not  a.  question  having 
reference  to  a  bond  alone,  but  one  involving  mortgages  in  land  ;  and  it  must  be 
determined  whether  the  delivery  of  the  mortgage  deeds,  if  they  were  duly  delivered, 
carries  with  it  by  way  of  donatio  moi-tis  caum  the  interests  which  these  deeds  are 
intended  to  secure:  and  with  rfespect  to  that,  I  take  the  liberty  to  say,  that  a  question 
at  present  remaining  under  greater  uncertainty  than  this  I  hardly  know  ;  and  I 
am  sorrj-  that  in  the  discussion  of  the  question  below,  so  little  reference  was  made 
either  in  tlie  argument  or  judgment  to  the  various  cases  having  some  relation  to  this 
subject  which  have  preceded  that  which  is  now  under  your  Lordships'  consideration. 
The  case  of  Ilossel  v.  Tynte  was  that  of  a  lady  who  delivered  a  mortgage  deed  to  the 
plaintiff,  saying,  "  I  deliver  this  as  my  act  and  deed,"  meaning  to  secure  to  him  the 
sum  of  £1000,  which  was  tlie  amount  of  the  mortgage  money.  Two  questions  were 
raised,  1st,  Whether  it  was  a  donatio  inter  vivos?  2d,  Whe-[10]-ther  it  being  a  gift 
of  mortgage  upon  a  real  estate  it  could  take  effect,  or  was  not  void  by  the  Statute 
of  Frauds  and  Perjuries?  The  report  is  not  vei-j'  accurate ;  but  Lord  Hardwicke  did 
not  find  it  necessary  to  decide  the  point  in  that  case,  as  the  Plaintiff'  was  residuary 
legatee  of  the  lady,  and  as  sucli  would  in  any  event  be  entitled  to  tlie  money. 

In  tlie  case  of  Ward  v.  Turner  (2  Yes.  sen.  431-7),  which  is  the  leading  case  on 
this  subject,  Lord  Hardwicke  enters  at  considerable  length  upon  the  consideration  of 
donations  mortis  causa:  and  there  he  held  that  certain  receipts  for  stock  were  not 
sufficient  documents  of  title,  and  that  the  delivery  of  them  was  not  sufficient  to  carry 
the  interest  in  the  annuities.  In  the  argument  in  that  case  the  ca.se  of  Rirliard  v. 
Syms  was  quoted,  in  which  Lord  Hardwicke  liad  held,  that  on  tlie  gift  of  a  mort^ 
gage  by  the  mortgagee  to  the  mortgagor,  by  the  delivery  to  the  latter  of  the  mortgage 
deeds,  if  that  fact  was  proved,  it  was  a  gift  of  all  the  money  due  on  the  securities, 
and  not  within  tlie  Statute  of  Frauds.  The  question  then  arises,  how  far  the 
Statute  of  Frauds  may  apply  in  this  case  ;  and  Lord  Hardwicke  said  tliat  at  least, 
as  between  mortgagee  and  mortgagor,  the  delivery  to  the  mortgagor  of  the  documents 
of  debt  by  the  mortgagee  was  a.  good  gift,  by  way  of  donatio  mortis  causa,  to  tlie 
moi-tgagor  of  the  money  secured  by  these  documents,  tliough  tJie  legal  estate  was  in 
the  mortgagee,  and  that  this  was  not  within  the  Statute  of  Frauds,     Then,  when 
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you  consider  tlie  difference  between  an  absolute  estate  in  land  and  a  mortgage,  and 
that  in  tlie  latter  case  tlie  land  is  nothing  more  than  a  pledge  for  the  money,  the 
question  is,  whether  the  gift  of  the  mortgage  deeds  by  way  of  donatio  mortis  causa 
is  not  a  good  gift  of  tlie  money  secured;  and  if  so,  whe'-[ll]-tlier  the  land  does  not 
follow  as  an  accident,  and  whetlier  the  person  having  tlie  land  is  not  to  be  considered 
as  a  trustee  for  tlie  other,  and  bound  to  convey  so  as  to  supply  the  requisites  oif  the 
Statute  of  Frauds? 

That  case  (Richard  and  Syms)  is  a  case  of  great  authority,  and  is  repoi-ted  at 
length  in  Barnardiston's  Chancery  Cases.  Lord  Hardwicke  there  says,  "  In  an 
ejectment  where  a  title  is  made  under  a  mortgage,  if  evidence  is  given  that  the  debt 
is  satisfied,  this  is  considered  as  defeating  the  estate  in  the  land  which  the  mort- 
gagee had  ;  and  in  such  cases,  especially  where  the  mortgage  is  ancient,  the  Court 
will  presmne  that  the  money  was  paid  at  the  day,  and  will  direct  tlie  jury  to  give 
their  verdict  accordinglj',  unless  it  clearly  appears  that  the  money  could  not  be  paid 
at  the  day :  no  writing  is  in  tliese  cases  necessary,  which  shows  tliat,  even  at  law, 
the  debt  is  considered  as  the  principal,  and  the  land  as  only  an  accident.  Equity 
goes  further,  and  says,  that  in  all  cases  where  the  debt  appears  to  be  satisfied,  there 
arises  a  trust  by  operation  of  law  for  the  benefit  of  tlie  mortgagor  :  and  that  case  is 
within  the  exceptions  in  the  Statute  of  Frauds,  which  has  been  mentioned  of  trusts 
arising  by  operation  of  law."  Lord  Mansfield,  then  Mr.  Murray,  argued  that  case 
before  Lord  Hardwicke,  and  Mr.  Barnardiston  was  at  the  bar  at  the  same  time, 
iilthough  afterwards,  when  Mr.  Murray  had  liecome  Lord  Mansfield,  when  Mr. 
Barnardiston's  Reports  were  cited,  his  lordship  used  to  say,  "  Barnard — wliat  you 
call  him."  In  that  book,  however,  my  Lords,  there  are  some  reports  of  great  value. 
The  case  is  also  reported  in  the  Equity  Cases  Abridged,  and  reported  from  a  valu- 
able manuscript,  as  I  know,  from  having  had  the  assistance  of  a  genuine  report 
from  the  library  of  my  noble  friend.  Lord  Redesdale,  [12]  who  searched  his  books 
and  his  mind  to  aid  in  coming  to  the  just  conclusion  on  tliis  point.  The  present 
case,  however,  is  the  first  absolute  decision  on  the  point.  But,  according  to  Ixitli  the 
reports  of  the  case  of  Richards  and  Syms,  we  have  Lord  Hardwicke's  authority  for 
the  proposition,  that  "  in  aU  these  cases  there  is  a  difference  both  in  law  and 
equity  between  absolute  estates  in  fee  or  for  a  term  of  years,  and  conditional  estates 
for  secui-ity  of  nuiney.  In  the  case  of  absolute  estates  it  cannot  be  admitted  of. 
that  parol  proof  of  the  gift  of  deeds  shall  convey  the  land  itself  :  but  where  a  mort- 
gage is  made  of  an  estate  which  is  considered  only  as  a.  security  for  money  due,  the 
land  is  the  accident  attending  upon  the  other,  and  when  the  debt  is  discharged,  the 
interest  in  the  land  follows  of  course.  At  lair,  the  interest  in  the  land  is  thereby 
defeated  ;  and  in  equity,  a  trust  arises  for  the  benefit  of  the  mortgagor."  And  his 
Lordship  said,  "  that  if  an  obligee  delivers  up  a.  bond  with  intent  to  discharge  the 
debt,  the  debt  will  certainly  be  thereby  discharged  ;  and  if  the  bond  is  discharged  in 
the  present  case,  the  mortgage  will  be  discharged  with  it." 

In  reasoning  tliat  case  of  Ward  and  Turner,  and  pointing  out  tlie  distinction 
between  a  mere  receipt  and  a  document  of  title.  Lord  Hardwicke  says, — "  .Suppose 
it  had  been  a  mortgage  in  question,  and  a  separate  receipt  had  been  taken  for  tlie 
mortgage  money — not  on  the  back  of  the  deed,  (which  was  a  very  common  way 
formerly,  and  is  frequently  seen  in  tlie  evidence  of  ancient  titles,)  and  the  mortgage© 
had  delivered  over  the  separate  receipt  for  the  consideration  money,  that  would  not 
have  been  a  good  delivery  of  the  possession,  nor  given  the  mortgage  as  a  donatio 
mortis  causa  by  force  of  that  act:" — And  from  this  it  may  [13]  be  inferred  that  Lord 
Hardwicke  was  of  opinion,  that  if  there  had  be«n  a  good  delivery  of  the  possession 
by  the  delivery  of  the  proper  documents  of  title,  tliat  would  have  been  a  good  d-onaiio 
mortis  causa. 

There  is  also  a  case  in  Burrows  (Martin  v.  Moulin,  2  Burrows,  978)  of  some 
importance  on  this  point.  In  that  case,  which  was  that  of  a  mortgage  disposed  of  by 
a  mortgagee  in  his  will  as  part  of  his  personal  estate,  Lord  Mansfield  says,  "  A  mort- 
gage is  a  charge  upon  the  land  ;  and  whatever  would  give  the  money  would  carry  the 
estate  in  the  land  along  with  it  to  eveiy  purpose.  The  estate  in  tlie  land  is  the 
same  thing  as  the  money  due  upon  it.  It  will  be  liable  to  debts  ;  it  will  go  to  executors  : 
it  will  pass  by  a  will  not  made  and  executed  according  to  the  Statute  of  Frauds. 
The  assignment  of  the  debt,  or  forgiving  it,  will  draw  tlie  land  after  it  as  a  con- 
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sequence;  nay,  it  would  do  it  altliough  the  debt  were  forgiven  only  by  parol ;  for  the 
right  to  the  land  would  follow  notwithstanding  tlie  Statute  of  Frauds."  Tliis  I  admit 
is  going  too  far,  and  I  must  humbly  presume  to  question  the  accuracy  of  Lord 
Mansfield's  doctrine;  for  the  laud  would  not  pass  by  law,  though  it  might  in  equity. 
But  tlie  doctrine  resulting  from  all  these  cases  is,  that  if  the  debt  is  well  given,  the 
person  holding  the  land  is  in  equity  a  trustee  for  the  person  tO'  whom  the  del>t  is 
given. 

Lord  Hardwicke  stated,  as  one  reason  why  the  de|livery  of  a  bond  was  a  good 
gift  by  way  of  donatio  mortis  causa  of  the  money  secured  by  it,  that  the  person 
wlio  had  possession  of  tlie  bond  could  alone  bring  an  action  upon  it — no  other 
having  the  power ;  since  in  action  on  bond  there  must  be  a  jjrofert.  Now,  however, 
some  of  the  doctrines  about  lost  instruments  had  got  from  equity  into  law.  However 
that  may  be.  Lord  [14]  Hardwicke  is  clearly  of  opinion  that  the  delivery  of  a  bond 
as  a  specialty  would  do  ;  and  if,  then,  the  debt  is  well  given  by  tlie  delivery  of  the 
bond,  the  next  question  is,  what  are  we  tO'  do  with  the  other  securities  which  are,  ov 
not,  delivered  over?  In  the  present  case  the  bond,  the  assignment,  the  covenant  and 
all  tlie  deeds  are  delivered  over  in  such  a  manner  that  the  representatives  of  the  donor 
coidd  not  get  at  them:  and  the  question  is,  whether,  considering  the  difference 
between  an  ahsolute  estate  in  land  and  a  mortgage,  the  same  principle  does  not 
apply  in  the  case  of  a.  mortgage  as  in  tlie  case  of  a.  bond?  Upon  tlie  whole,  then,  I 
am  of  opinion  that  the  delivery  of  these  securities  is  a  good  (lonatio  mortis  causa,  as 
raising  a  trust  by  operation  of  law  :  and  tJiat,  a«  so-  raising  a  trust  by  operation  of 
law,  they  are  not  within  the  provisions  of  the  Statute  of  Frauds.  What  I  would  there- 
fore propose  to  your  Lordships,  is  to  alter  the  decree  of  the  17th  April  1823,  in  so 
far  as  it  declares,  "  that  the  said  Court  being  of  opinion  that  a  mortgage  security 
cannot  by  law  be  given  as  a  donatio  mortis  caiusd,  the  appellant,  E.  F.  Duffield,  was 
not  entitled  to  tlie  mortgage  moniesi  secured  by  the  indentures  of  the  2d  and  3d  of 
November  1820,  the  bond  of  the  12th  July  1820,  and  the  indentures  of  lease,  release 
and  mortgage  of  the  11th  and  12th  July  1820  " — and  to  remit  the  cause  to  the  Court 
below,  with  directions  to  proceed  accordingly. 


[15]    CROKER  and  others, — AirpeUants  ;  MARTIN  and  others, — Respondents. 

[Mews'  Dia;.  xii.  1073  :  S.  C.  1  Bli.  N.  S.  573.     Followed  in  Anstey  v.  Neirman, 

1870,  39  L.  J.  Ch.  770.] 

A  father  by  a  voluntary  deed  conveyed  certain  estates  to  trustees  upon  trust  to 
aUow  him  the  rents  and  profits  for  life  ;  then  to  the  use  of  his  son,  his  executors, 
administrators  and  assigns.  Subsequently  he  makes  another  settlement  of 
the  same  premises  on  the  marriage  of  the  son,  by  which  he  gives  up  tlie 
iminediatei  rents  and  profits  to  the  son,  and  after  some  further  limitations 
reserves  the  ultimate  reversion  to  himself.  Held,  that  tlie  voluntai-y  deed 
remained  in  force,  in  as  far  as  it  was  not  revoked  by  the  subsequent  marriage 
settlement ;  and  that  the  reversion  belonged  to  those  claiming  under  the  son. 
and  not  to  those  claiming  under  the  fatlier. 

By  a.  voluntary  deed  of  settlement,  dated  tlie  19tli  May  1731,  Hodder  Roberts 
conveyed  to  trustees  his  lands  of  Bridgetown  and  Cloiimore,  upon  trust  to  permit 
him  the  said  Hodder  Roberts  to  receive  the  rents  and  profits  during  his  life,  and 
after  his  death  to  stand  possessed  of  the  lands  mentioned  to  the  use  of  his  eldest  son 
Randal  Roberts,  his  executors,  administrators  and  assigns  ;  and  if  Randal  should 
die  before  attaining  the  age  of  twentj^-one,  to  the  use  of  his  second  son,  etc. 

On  the  29tli  December  1739,  Hodder  Roberts,  in  consideration  of  the  marriage  of 
his  son  Randal  to  Mary  Thrift,  and  of  £1000  portion  brought  by  the  said  Mary 
Thrift,  made  a.  different  settlement  of  the  same  lands,  conveying  them  to  trustees 
in  trust  to  permit  him  to  receive  the  rents  till  the  marriage,  and  after  that,  to  per- 
mit Randal  Roberts  to  receive  the  rents  and  profits  for  his  own  use  for  life,  and 
up(m  other  trusts  [16]  with  the  reversion,  when  these  trusts  should  be  satisfied,  to 
Hodder  Roberts. 
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Randal  Roberts  had  only  one  daughter,  who  intermarried  with  the  respondent 
Richard  Martin,  in  consideration  of  wliich  Randal  Roberts  granted  them  annuities 
to  the  amount  of  £3000  out  of  the  lands  in  question,  and  afterwards  conveyed  part  ol 
them  to  Richard  Martin  for  a  term  of  912  years,  and  the  rest  in  trust  for  his 
daughter  and  her  husband  Richard  Martin,  and  their  daughter  Mary  Martin. 

Hodder  Robei-ts  in  1749  made  a.  will,  by  which,  among  other  things  he  devised 
all  his  estate  and  interest  in  the  lands,  and  bequeathed  the  residue  of  his  personal 
estate  to  his  daughters,  Arabella  and  Harriet. 

The  question  was,  whether  the  reversionary  interest  reserved  by  Hodder  Roberts 
in  tlie  settlement  of  1739  went  to  those  claiming  under  Arabella  and  Harriet,  by 
force  of  the  will  of  Hodder  Robei-ts,  or  to  those  claiming  under  Randal  Roberts  by 
force  of  the  voluntary  deed  of  1731?  In  order  to  determine  tliis  point,  a  bill  was 
filed  by  the  appellant  Croker,  and  others  claiming  under  Arabella  and  Harriet, 
daughters  of  Hodder  Roberts,  against  the  respondent  Martin  and  others,  claiming 
under  Randal  Roberts,  wiio'  were  in  possession.  This  bill  was  hied  in  1796,  and  in 
consequence  of  tlie  marriages  and  deaths  of  parties  nine  other  bills  were  filed  at 
various  periods,  the  last  of  which  was  in  December  1814.  On  the  27th  of  February 
1816,  the  bill  was  dismissed  without  costs,  and  thereupon  the  plaintiffs  appealed. 

Argued  for  the  Appellants:  The  question  is,  whether  the  settlement  of  1739  is 
to  be  taken  as  prevailing  over  the  limitations  in  the  voluntary  deed  of  1731,  and 
[17]  the  case  of  Cormack  v.  Trapaud  (2  Dow),  decided  by  your  Lordships  upon  the 
principle  of  Doe  v.  Manning,  is  in  point  for  us.  Held  tliere,  that  a  voluntar}-  deed 
must  yield  to  a  subsequent  one  for  valuable  consideration,  under  statute  of  Eliza- 
beth, extended  to  Ireland  by  statute  Car.  II. :  deed  1739  here  was  for  valuable  con- 
sideration of  tlie  highest  dM;ree,  proceeding  on  the  marriage  of  his  son  with  a 
lady  who  had  brought  him  a  portion.  The  whole  together  constitutes  one  settlement, 
one  bargain.  The  father  had  not  parted  with  all  liis  interest  in  the  estate  under 
tlie  settlement  1731,  for  he  had  surrendered  his  life  interest  under  that  settlement 
in  favour  of  his  son  and  his  wife,  by  tlie  deed  of  1739,  and  the  son  was  at  least 
bound  to  make  his  election  between  the  two  deeds  ;  and  having  taken  the  benefit  of  the 
deed  of  1739,  he  must  be  presumed  to  have  adopted  that,  and  yet  he  now  endeavoured 
to  get  rid  of  a  part  of  it.  Randal  Roberts  had  repeatedly  confirmed  the  deed  of  1739, 
by  which  new  interests  were  given  to  the  father  Hodder  Roberts,  on  his  parting 
with  his  life  interest  in  the  rents  and  profits  which  he  had  under  tlie  deed  of  1731. 
Randal  Roberts  and  his  representatives  having  taken  the  benefit  of  the  deed  of 
1739,  they  must  take  it  altogether,  and  ^ould  not  now  reject  any  part  of  it  bj' 
setting  up  the  deed  of  1731. 

For  the  Respondents :  The  respondents  did  not  question  the  abstract  proposition 
of  law  as  laid  down  on  the  other  side ;  but  the  argument  is,  that  the  law  does  not 
apply  in  this  case.  The  settlement  of  1731  is  good  as  against  Hodder  Roberts,  and 
is  broken  through  by  the  deed  of  1739  only  in  as  far  as  the  provisions  of  that  deed 
are  for  valuable  consideration.  The  settlement  of  1739  is  not  a  settlement  out  and 
out  of  the  whole  in-[18]-terest  comprised  in  the  deed  of  1731 ;  and  so  far  as  not 
settled  by  the  deed  of  1739,  the  property  still  remained  subject  to  the  deed  of  1731. 
The  absolute  interest  was  not  exhausted,  and  the  ground  of  their  own  argument  is, 
that  there  was  a  reversion  which  was  not  exhausted  by  the  deed  of  1739.  In  that 
deed  Hodder  Roberts  makes  a  limitation  back  to  himself;  but  that  he  could  not  do 
in  his  own  favour,  because  he  was  bound  by  the  deed  of  1731.  They  are  contending 
with  us  for  a  portion  of  the  property  expressly  settled  on  us  by  tlie  deed  of  1731, 
and  which  is  not  iu  substance  settled  by  the  deed  of  1739  ;  but  it  is  not  to  be  pre- 
sumed that  the  settlor  intended  to  break  his  faitli  as  pledged  by  deed  of  1731.  They 
say  we  are  bound  to  elect.  Between  what  are  we  to  elect?  Since  their  own  argument 
is,  that  the  deed  of  1739  quite  puts  an  end  to  that  of  1731.  As  to  acts  of  confirmation, 
we  have  acted  under  the  deed  of  1739  so  far  as  it  alters  the  deed  of  1731,  but  no 
further;  and  we  are  in  possession,  under  the  deed  of  1731,  of  all  the  property,  so 
far  as  it  was  not  exhausted  by  the  deed  of  1739. 

Messrs.  Shadwell  and  PhiUimore,  for  the  Appellants  ;  Messrs.  Home  and  Sugden, 
for  the  Respondents. 

C2d  July.)    Lord  Chancellor  :  There  is  evidence  here  that  Hodder  Roberts  himself 
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considered  tlie  deed  of  1731  as  subsisting  after  the  execution  of  the  deed  of  1739; 
and,  on  tlie  whole,  I  am  of  opinion  that  the  decree  of  the  Court  below  is  right. 
Judgment  affirmed,  with  £100  costs. 


[19]  TAYhOB,— Plaintiff  in  Error:  WILLANS,— Z^e/e/trfawi  in  Error. 

[Mews'  Dig.  x.  956  ;  S.  C.  1  Bli.  N.  S.  415.] 

In  ail  action  on  a  penal  statute,  one  half  of  the  penalty  to  the  informer,  the  other 
half  to  tlie  poor  of  the  parish  ;  and,  after  verdict  for  the  plaintiff,  alleged  for 
error,  that  although  there  are  two  parishes  of  St.  James  in  tlie  county  of 
Middlesex,  that  of  Clerkenwell  and  that  of  Westminster,  the  record  had  not 
distinguished  which  of  them,  but  only  designated  "  tlie  Parish  of  St.  James  in 
the  County  of  Middlesex."  Held,  well  enough  (at  least  after  verdict),  as  the 
light  parish  might  recover  its  moiety  of  the  penalty,  by  showing  that  it  was 
the  parish  in  which  the  offence  had  been  committed. 

Action  {qui  tain)  brought  by  Joseph  Willans  against  Taylor,  upon  stat.  9  Anne, 
c.  14,  s.  2,  whereby  it  is  enacted,  "  That  from  and  afteir  the  1st  day  of  May  1711,  any 
person  or  persons  whatsoever  who  shall,  at  any  time  or  sitting,  by  playing  at  cards, 
dice,  tables,  or  other  game  or  games  whatsoever,  or  by  betting  on  the  sides  or  hands 
of  such  as  do  play  at  any  of  the  ganiiep  aforesaid,  lose,  to  any  one  or  more  person  or 
persons  so  playing  or  abetting,  in  the  whole  the  sum  or  value  of  £10,  and  shall  pay  or 
deliver  the  same,  or  any  part  thereof,  the  person  or  persons  so  losing  and  paying  or 
delivering  tlie  same,  shall  be  at  liberty,  within  three  months  then  next,  to  sue  for  nud 
recover  the  money  or  goods  so  lost  and  paid  or  delivered,  or  any  part  thereof,  from 
the  respective  winner  and  winners  thereof,  with  costs  of  suit,  by  action  of  debt, 
founded  on  this  act,  to  be  prosecuted  in  any  of  her  Majesty's  courts  of  record,  in  which 
actions  or  suits  no  essoign  protection,  wager  [20]  of  law,  privilege  of  parliament,  or 
more  than  one  imparlance]  shall  be  allowed ;  in  which  action  it  shall  be  sufficient  for 
the  plaintiff  to  allege  that  the  defendant  or  defendants  are  indebted  to  the  plaintiff, 
or  received  tO'  the  plaintiff's  use,  tlie  monies  so  lost  and  paid,  or  converted  the  goods 
won  of  the  said  plaintiff  to  tlie  defendant's  use,  wliereby  the  plaintifl"'s  action  accrued 
to  him,  according  to  the  form  of  this  statute,  without  setting  forth  the  special  matter  ; 
and  in  ciise  the  person  or  persons  who  shall  lose  such  money  or  other  things  as  afore- 
said, shall  not,  within  the  time  aforesaid,  really  and  bona  fide,  and  without  covin  or 
collusion,  sue  and  with  effect  prosecute  for  the  money  or  thing  so  by  him  or  them  lost, 
and  paid  or  delivered  as  aforesaid,  it  shall  and  may  be  lawful  to  and  for  any  person  or 
persons,  by  any  such  action  or  suit  as  aforesaid,  tO'  sue  for  aaid  recover  the  same, 
and  treble  the  value  thereof,  with  costs  of  suit  against  such  winner  or  winners  as 
aforesa}a,  the  one  moiety  thereof  to  the  use  of  the  person  or  persons  that  will  sue  for 
the  same,  and  tlie  other  moiefty  to  the  use  of  the  poor  of  the  parish  where  the  offence 
shall  be  committed." 

William  Willans,  who  lost  the  money,  not  having  sued  in  time,  Joseph  WiUans 
brought  the  action. — The  declaration  stated,  "  that  William  Willans,  on  the  20th 
March  1822,  at  tlie  parish  of  St.  James,  in  the  county  of  Middlesex,  did,  at  one  and 
the  same  sitting,  by  playing  at  a  certain  game  called  Rouge  et  Noir,  lose  to  the  said 
Josiah  Taylor,  etc.  and  did  then  and  there  pay  to  the  said  Josiah  Taylor,  etc."  and 
so  on  through  the  several  counts  upon  which  the  plaintiff",  suing  as  well  for  the  poor 
of  the  parish  in  which  the  offence  was  committed  as  for  himself,  recovered  penalties 
to  the  amount  of  £680. — Error  brought  [21]  in  the  E.\cliequer  Chamber,  where,  in 
Hil.  Term  1824,  the  judgment  in  B.  R.  was  affirmed,  and  thereupon  error  brought  in 
Pajrliament.  Plea,  as  in  the  Court  below,  in  nvllo  est  erratum.  The  reasons  assigned 
for  eiTor  were  these : 

1st.  It  is  essential  to  describe,  with  accuracy,  the  parish  in  which  offences  against 
the  9th  of  Ann,  c.  14,  are  alleged  to  have  been  committed,  otherwise  tlie  poor  of  that 
parish  cannot  recover  the  moiety  of  the  penalties  for  which  the  verdict  may  be 
given;  but  it  is  uncertain,  upon  the  present  record,  whether  the  offences  were  com- 
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mitted  in  the  parish  of  St.  James  Clerkenwell,  or  in  the  parish  of  St.  Jamtsi  West- 
minster, which  are  the  only  two  parishes  of  St.  James  in  the  county  of  Middlesex. 

2d.  The  statute  of  the  9th  of  Ann,  c.  14,  which  is  a  penal  statute,  and  must  be  con- 
strued strictly,  extends  only  to  the  casep  of  parties  who  lose  and  win  above  £10  by 
playing  togetlier  at  any  unlawful  game,  or  by  betting  together  on  the  sides  or  hands 
of  persons  who  are  playing  at  such  unlawful  game  ;  but  it  is  not  alleged  upon  the 
present  record,  that  William  Willans  and  Josia.li  Taylor,  thei  parties  who  are  stated 
to  have  lost  and  won  tlie  money,  were  eitlier  playing  together  at  any  unlawful  game, 
or  were  betting  together  on  the  sides  or  hands  of  jiersons  playing  at  such  game. 

3d.  No  intendment  can  be  made  of  that  which  is  not  expressly  averred  in  a  penal 
action  ;  and  it  is  not  averred,  that  the  said  William  Willans  was  playing  at  any  un- 
lawful game  with  the  said  Josiah  Taylor,  nor  that  he  was  playing  at  such  unlawful 
game  with  any  other  person,  and  betting  with  the  said  Josiah  Taylor,  nor  that  he  was 
betting  with  the  said  Josiah  Taylor  upon  the  sides  or  hands  of  any  persons  who'  were 
playing  at  such  game. 

[22]  In  support  of  the  judgment  below,  tJie  following  reasons  wei-e  assigned  : 

1st.  Because  the  Court  cannot  take  judicial  notice  of  the  names  of  all  the  parishes 
in  tlie  county  of  Middlesex,  and  cannot  therefore  know,  as  matter  of  law,  whether 
there  be  or  be  not  a  parish  called  the  parish  of  St.  James  in  tlie  county  of  Middlesex. 

2dly.  Because,  after  verdict,  it  must  be  inteoided  that  there  is  a  parish  called  the 
parish  of  St.  James  in  the  county  of  Middlesex,  in  as  much  as  the  plaintiff  could  not 
have  obtained  a  verdict  without  proving  the  offences  mentioned  in  the  declaration  to 
have  been  committed  in  tliat  parish. 

3dly.  Because  the  misnaming  of  tJie  parish,  if  it  be  misnamed,  is  an  error  in  fact, 
and  not  in  law,  and  cannot  be  assigned  together  with  other  errors. 

4thly.  Because  the  misnaming  of  the  parish,  if  it  be  misnamed,  is  matter  of  form 
only,  and  cannot  by  law  be  assigned  for  error. 

5thly.  Because  it  sufficiently  appears  by  the  allegation  in  the  declaration,  that  the 
said  William  Willans  did  play  with  the  plaintiff  in  error,  in  as  much  as  it  is  averred 
that  the  said  William  Willans  did,  at  one  and  the  same  sitting,  by  playing  at  Rouge 
et  Noir,  lose  to  tlie  defendant  (the  plaintiff'  in  error)  a  certain  sum  of  money,  which 
could  not  have  been  the  case  if  he  had  not  plaj'ed  with  the  said  defendant  (the  plain- 
tiff' in  error). 

6tlily.  That  such  averment  is  at  all  events  sufficient  after  vea'dict. 

(7th  June.)  Lord  Chancellor  (Lyndhurst) :  I  don't  exactly  understand  what  is 
meant  by  the  terms  of  the  assignment  in  error.  St.  James  is  the  proper  name  of  the 
parish,  whether  of  Clerkenwell  or  of  Westminster,  and  is  not  that  all  that  is  necessary 
on  the  record?  If  the  money  [23]  should  be  given  to  tlie  wrong  parish,  the  right 
paj-ish  might  recover  it  by  showing  that  the  ofi'ence  was  there  committed.  If  the 
parish  was  not  properly  named,  you,  for  the  defendant  below,  ought  to  have  taken 
advantage  of  it  at  tlie  trial,  and  nonsuited  the  plaintiff' ;  not  having  done  so,  you  are 
not  now  entitled  to  take  advantage  of  it  in  error.  Tlie  result  of  the  class  of  cases 
of  this  description  is,  that  the  proper  name  of  the  parish,  St.  James,  or  whatever  else 
it  may  be,  is  sufficient  on  the  record,  and  any  thing  further,  such  as  Clerkenwell  or 
W^estminster,  or  whatever  else  it  may  be,  is  only  an  additional  description.  So 
that  you  cannot  now  assign  this  as  error  in  fact,  and  in  mdlo  est  erratum  is  the 
proper  plea.  As  to  the  other  point,  this  is,  to  be  sure,  a  penal  statute,  and  to  be 
construed  strictly  ;  but  that  is  a  necessary  infei-ence  from  the  allegation  in  the  record 
that  the  money  was  lost  by  Willans  in  playing  unth  Taylor.  As  to  a  case  of  betting, 
that  must  be  disposed  of  when  it  arises.  But  it  is  not  this  case,  and,  if  not,  it  must  be 
presumed  that  the  money  was  lost  by  playing  with  Taylor. 

Judgment  below  affirmed. 

Lord  Chancellor:  Perhaps  you  will  not  ask  costs  in  this  case;  considering  the 
state  of  the  record,  and  all  the  circumstances,  you  have  got  enough  by  this  game  at 
cards. 
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[24]     STAIR,  Earl  oi,—Ap[)eUant:  MACGILL  and  Oi\ie:i-%,— Respondents. 
[Mews'  Dig.  xiv.  675,  S.C.  1  Bli.  N.S.  662.] 

Trust-fund  directed  by  the  trustees  and  testator  to  be  invested  after  his  death  in 
the  purchase  of  lands,  to  be  settled  on  certain  persons  mentioned  :  held  by  th(i 
House  of  Lords,  tliat  after  the  period  of  twelve  months  from  the  time  of 
testator's  death,  the  interest  of  the  trust/-fuud,  until  it  is  invested  in  land, 
shall  go  to  those  who  would  be  successively  entitled  to  the  rents  and  profits  of 
the  lands  when  purchased  ;  this  being  a  rule  founded  on  the  primary  intent  of 
the  testator,  and  resting  on  principles  common  to  the  laws  both  of  England 
and  Scotland. 

John,  last  Earl  of  Stair,  died  upon  the  1st  of  June  1821,  without  leaving  heire  of 
his  body.  By  a  trust^disposition,  dated  18th  December  1815,  he  disponed  to  certain 
trustees,  the  respondents  in  this  appeal,  "  all  and  sundry  lands  and  heritages,  (other 
than  and  excepting  those  contained  in  any  deed  of  entail  executed,  or  that  may  be 
executed  by  me,)  and  also,  all  and  sundry  debts  and  sums  of  money,  heritable  and 
moveable,  owing  to  me  in  England  or  in  Scotland,  or  elsewhere,  rents  of  land,  goods, 
gear,  and  moveable  effects  whatever,  presently  pertaining  and  belonging  to  me, 
or  that  shall  pertain  and  belong  to  me,  at  my  death,  with  all  writs  relative  to  the  same, 
(excepting  herefrom  the  furniture  in  my  house  of  Culhorn  : )  and  that  in  trust  for  the 
uses  and  purposes  after  mentioned  :"  and  particularly,  "  after  my  debts  and  legacies 
are  all  paid,  and.  a  sum  set  apart  for  payment  of  the  annmties,  or  the  same  are  other- 
iiti-se  well  secured,  I  appoint  my  said  trustees  and  their  foresaids  to  lay  out  the  residue 
of  the  trust-funds,  and  [25]  interest  and  proceeds  thereof,  in  purchasing  lands  in 
the  shires  of  Wigton  or  Ayr,  or  stewartry  of  Kirkcudbright,  and  at  the  sight,  and  with 
the  advice  and  consent  of  tlie  Lord  President  of  the  Coiirt  of  Session,  and  of  His 
Majesty's  Advocate  for  Scotland  for  tlie  time  being,  tO'  annex  the  same  to  my  entailed 
estate,  by  taking  the  rights  and  securities  of  the  lands  so  to  be  purchased  to  the  same 
heirs  of  tailzie,  and  under  tlie  same  conditions,  provisions,  clauses  irritant  and  re- 
solutive, contained  in  the  disposition  and  tailzie  of  my  lands  of  Culquhasen,  and  others 
executed  by  me  ;  and  I  appoint  my  said  trustees  and  their  foresaids  to  expede  charters 
and  infeftments  thereon  in  favour  of  the  heirs  of  tailzie,  and  UTider  the  conditions 
foresaid,  and  to  get.  the  dispositions  thereof  recorded  in  the  register  of  tailzies." 
The  trustees  are  then  appointed,  in  trust  for  the'  uses  and  purposes  contained  in  the 
trust>disposition,  to  be  his  sole  executors,  universal  legators,  and  intromitters'  with 
his  whole  goods  and  gear,  and  other  moveables  falling  under  testament,  (with  and 
under  tlie  exceptions  foresaid)  and  excluding  all  others  from  that  office. 

Besides  this  trust-deed,  which  was  executed  according  to  the  forms  of  the  Scotch 
law,  the  late  Earl  of  Stair  left  a  last  will  and  testament,  drawn  up  in  the  English 
form.  This  will  was  of  a  much  later  date,  viz.  5tli  day  of  June  1819.  It  was  also 
holograph  of  his  Lordship.  By  this  will,  the  testator,  after  making  certain  bequests, 
appoints  the  residue  of  his  personal  estate  to  be  disposed  of,  in  the  following  manner: 
"  and  as  to  all  the  rest,  residue,  and  remainder  of  my  personal  estate  in  England, 
which  shall  not  consist  of  real  or  government  securities,  I  do  direct  my  executors  to 
convert  tlie  same  into  money,  and,  after  pa.yment  of  my  just  debts,  to  invest  such 
money  [26]  in  government  securities  ;  and  I  hereby  give  and  bequeath  all  such 
stock,  together  with  all  other  stocks,  funds  and  securities  of  which  I  may  be  possessed 
at  tiie  time  of  my  death,  to  such  uses,  and  for  Such  purposes,  as  I  have,  in  and  by  a 
certain  deed  and  writing,  prepared  according  to'  the  'Scotch  form,  executed  by  me. 
and  bearing  date  the  18th  day  of  December  1815  years,  declared  of  and  concerning 
my  personal  estate  ;  and  as  to  all  estateis  which,  at  blie  time  of  my  death,  shall  be 
vested  in  me,  upon  any  trusts  whatsoever,  or  by  way  of  mortgage,  I  do  hereby  give, 
devise  and  bequeath  the  same  unto  the  same  trustees,  (the  respondents,)  according  to 
the  nature  and  quality  thereof,  upon  the  trusts,  ,a.nd  subject  to  the  equity  of  re- 
demption, which,  at  the  time  of  my  death,  shall  be  subsisting,  or  capable  of  taking 
effect  therein." 

The  appellant  was  nearest  heir-at-law  of  tlie  late  Earl  both  in  his  real  and  per- 
sonal estate,  and  also  his  nearest  lieiir  male  of  tailzie  and  provision;  and  in  1822 
instituted  .a  suit  in  the  Court  of  Session  claiming  the  interest  of  the  residuary  fund, 
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until  it  should  be  invested  in  land  from  the  time  of  the  disponer  and  testator's  death, 
relying  upon  the  principle  which  had  guided  the  decision  of  certain  English  cases, — 
"  in  which  the  Courts  had  said,  that  with  a  view  to  tlie  general  interest  to  be  bene- 
fited by  the  will  or  instrument,  as  a  rule  of  convenience  they  would  take  a  period  of 
twelve  months  from  the  death  of  the  testator  as  a  reasonable  period  within  which 
the  trustees  or  executors  may  have  been  enabled  to  collect  the  property ;  and  tliat 
therefore  at  the  end  of  the  twelve  months,  although  the  laud  should  not  liave  been  ac- 
tually purchased,  they  would  consider  it,  for  the  purposes  of  the  will,  as  invested  so  as 
to  give  the  [27]benefit  to  those  for  wliom  the  land  was  to  be  so  purchased."  In  February 
1823  the  Court  of  Session  decided  against  tlie  claim;  and  in  March  1825,  Lord 
Gifford  being  Speaker,  the  House  of  Lords  affirmed  the  judgment,  on  the  ground  that 
the  appellant  was  not  entitled  to  the  interest  of  the  trustrfund  from  the.  time  of  the 
testator's  death. 

In  April  1825  the  appellant  raised  another  action,  concluding  for  interest  of 
the  residuar}'  fund  from  tlie  period  of  tirelve  months  after  the  testator's  death; 
and  in  February  1826  tlie  Court  of  Session  (1st  Division)  decided  against  the  claim ; 
"  In  respect  that  the  testator  has  directed  tliat  the  whole  jjroduce  of  the  trust-estate, 
hoth  pnnripaJ  and  interest  accruing  tJiereon,  shall  be  laid  out  in  the  purchase  of 
lands;  and  that  the  present  is  tlie  first  attempt  made  in  Scotland  for  having  any  part 
of  the  trust-estate  allotted  to  the  heir,  in  the  meantime,  under  such  circumstances  : 
and  also,  in  respect  there  ha.s  been  no  undue  delay  upon  the  part  of  the  trustees 
in  laying  out  the  trust-funds,  as  appointed  by  the  truster.'' 

From  this  judgment  Lord  Stair  appealed,  and  in  May  1826  the  cause  wa,s  re- 
mitted to  the  1st  Division,  with  instructions  to  require  tlie  opinions  of  the  rest  of 
the  Judges  of  the  Court  of  Session  ;  and  these  opinions,  w.ith  the  exception  of  those 
of  Lord  Eldin,  Alloway  and  Cringletie,  being  adverse  to  the  appellant's  claim,  judg- 
ment was,  in  March  1827.  again  given  against  him,  and  from  that  judgment  he 
appealed. 

The  case  was  argued  at  the  bar  of  the  House  of  Lords,  on  the  15th  June  1827,  by 
Mr.  Serjeant  Spankie  and  Mr.  Keay  for  the  Appellant;  and  by  Mr.  Shadwell  and  Mr. 
Millar  for  the  Respondents;  the  Earl  of  Eldon  being  Speaker. 

[28]  Eldon  (Earl  of) :  Out  of  deference  to  the  opinion  of  the  Court  below,  I  pro- 
pose that  judgment  in  this  case  should  be  deferred  for  a  short  time.  I  have  also  a 
personal  interest  in  that,  since  in  giving  judgment  I  may  have  to  refer  to  some 
judgments  of  my  own  in  the  Court  of  Chancery  ;  not  as  meaning  that  what  is  law  in 
England  should  be  law  in  Scotland,  but  only  to  see  whether  the  principles  on  which 
these  cases  were  decided  are  not  such  as  will  authorize  us  to  say  that  they  are  prin- 
ciples applicable  equally  to  the  law  of  England  and  the  law  of  Scotland.  This  case 
must  be  decided  according  to  the  law  of  Scotland ;  but  we  may  look 
at  the  English  cases,  in  order  to  see  whether  in  a.  question  of  this 
kind  the  principles  of  the  law  of  Scotland  and  of  the  law  of  England 
are  not  the  same,  for  the  purpose  of  enabling  us  tO'  declare  what  is  the  law  of  Scotland 
upon  a  material  point  where  no  rule  has  as  yet  been  fixed. 

Lord  Redesdale:  I  also  wish  to  have  some  time  for  consideration,  particularly  as 
it  appears  from  the  argument  in  the  respondent's  case  that  a  notion  prevails  some- 
where that  your  Lordships  are  disposed  to  make  a  certain  rule  of  English  law  a  rule 
of  Scotch  law,  merely  because  it  is  a  rule  of  English  law.  No  such  tiling  was  ever 
contemplated.  The  instrument  is  to  be  construed  according  tO'  the  intent  of  the  late 
Lord  Stair,  which  is  the  principle  of  tlie  law  of  Scotland  as  well  as  of  the  law  of 
England.  My  doubt  is  whether  the  Judges  below  ha.ve  not  added  words  to  the  dis- 
position which  are  not  there  ;  such  as,  that  none  of  the  heirs  were  to  have  any  bene- 
fit from  the  trust-fund  until  the  money  should  be  invested  in  land.  If  it  had  teen 
so  expressed,  we  must  of  course  have  followed  that  construction. 

[29]  It  is  a  question  whether  the  Judges  below  liave  not  overlooked  that  which 
forms  a  rule  or  princijile  of  law  both  in  this  countiy  and  in  Scotland,  that  is,  the 
main  or  primai-y  intent  of  the  disponer  or  testator  :  which  in  this  case  was,  that  the 
benefit  of  the  residuary  fund  should  go  to  a  certain  succession  of  heirs  equally.  That 
cannot  be  done  consistently  with  the  construction  put  upon  this  instrument  by  the 
Court  below.  This  case  must  be  decided  according  to  the  law  of  Scotland  ;  and 
therefore  I  tlirow  the  English  cases  which  have  been  alluded  to  entirely  out  of  con- 
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sideration  with  reference  to'  their  forming  any  autliority  for  our  judgment  in  this 
casev  These  are  only  referred  to  as  illustrations,  as  we  refer  tO'  tlie  opinions  of 
learned  men  in  the  civil  law  where  we  have  no  positive  rule  of  our  own.  If  there 
were  a  fixed  rule,  we  would  be  bound  by  it;  but  if  there  is  none,  tlian  we  may  look 
at  tliese  cases,  not  as  being  themselves  authorities  b}^  which  we  are  bound  to  decide, 
but  in  order  to  see  what  liave  been  the  opinions  of  learned  men  as  to  the  principles 
which  ought  to  govern  our  decisions  in  such  cases.  As. for  the  annuities,  express 
authority  is  given  by  the  disponer  to  set  apart  a  sum  for  their  payment. 

(June  18.)  Lord  Redesdale  (after  stating  the  case) :  This  question  dei)eiids  upon 
the  true  construction  of  a  trust  disposition  made  by  the  late  Earl  of  Stair,  by  which 
he  directed  that  tlie  residue  of  a  trust^fund,  and  interest  and  proceeds  thereof,  should 
be  laid  out  in  the  purchase  of  lands  which  were  to  be  settled  to  the  same  uses  and  upon 
tlie  same  conditions  as  liis  entailed  estate  of  Culquliasen.  The  residuary  fund  was 
considerable,  about  £200,000,  of  which  tlie  greater  part  had  been  invested  in  the 
purchase  of  land  ;  and  the  [30]  question  was,  how  the  interest  of  the  remainder  was 
to  be  disposed  until  invested  in  land.  The  present  Earl  of  Stair,  who  is  both  heir- 
at-law  and  heir  of  entail  of  the  late  Earl,  by  a.  suit  in  the  Court  of  Session  claimed  the 
interest  of  the  residuary  trust-fund  from  the  time  of  the  death  of  his  predecessor. 
The  trustees  defended,  on  the  ground  tliat  notliing  accrued  to  Lord  Stair  until  the 
money  should  be  laid  out  in  land.  In  discussing  this  question,  which  came  before 
the  House  when  Lord  Gifford  was  Speaker,  his  Lordship  thought  that  Lord  Stair  wiis 
not  entitled  to  interest  from  the  residuary  fund  from  the  time  of  the  death  of  the 
late  Lord  Stair,  but  that  a  period  of  twelve  mouths  from  that  time  should  be  allowed 
to  the  trustees  for  getting  in  the  assets  and  converting  them  into  money.  Lord  Stair 
then  instituted  a  second  syit,  by  which  he  claimed  the  interest  of  the  residuary  fund 
from  and  after  tlie  expiration  of  twelve  months  from  tlie  time  of  the  late  Lord  Stair's 
death ;  and  the  question  is  simply,  what  is  the  true  construction  of  this  trust  dis- 
position? Wlien  the  cause  came  before  tliis  House  again,  your  Lordships,  with  the 
advice  of  Lord  Gifford,  remitted  it,  in  order  to  have  the  opinion  of  the  whole  of  the 
Judges  of  the  Court  of  Session,  and  they,  with  the  exception  of  Lords  Eldin,  AUoway 
and  Cringletie,  were  of  opinion  that  the  intention  of  tlie  late  Lord  Stair  was,  that 
the  interest  and  proceeds  should  accumulate  till  the  money  could  te  laid  out  in  land, 
and  until  it  was  invested  in  land  the  present  Lord  Stair  had  no  right  to  the  interest 
of  the  fund ;  so  that  the  question  is,  what  is  the  true  construction  of  this  instrument? 
It  appears  to  me  that  the  Judges  below  have  erroneously  thought  that  Lord  Gifford 
proceeded  on  the  analogy  of  English  law,  and  tliat  this  was  an  attempt  [31]  to 
transfer  the  English  into  the  Scotch  law.  If  they  had  a,ny  notion  of  this  kind  they 
were  mistaken,  for  tliis  is  not  so  much  a  question  of  law  as  of  intent. 

The  interest  and  proceeds  were  to  accumulate  during  the  period  allowed  to 
executors  to  get^  in  the  assets,  which  is  twelve  months  here,  and  so  it  is  in  Scotland. 
No  one  has  a  claim  against  an  executor  till  the  end  of  twelve  montlis  from  the  death 
of  the  testator,  and  that  time  is  acknowledged  by  the  law  of  Scotland. 

It  appears  tO'  me  that  the  true  construction  of  this  instrument  is  this  :  "  I  give  the 
benefit  of  this  residuary  fund  to  the  persons  whO'  shall  from  time  to  time  become  en- 
titled to  my  entailed  estate  of  Culquhasen  ;"  and  it  would  be  almost  absurd  to  suppose 
that  the  disponer  did  not  mean  that  it  should  go  to  them  equally  ;  and  yet  it  might 
happen,  that  from  the  diflSculty  of  collecting  the  debts  and  mortgages,  and  from 
other  causes,  the  money  could  not  be  invested  in  land  for  twenty  years,  or  even  a  much 
longer  period  ;  so  that  under  the  construction  put  on  the  instrument  bv  the 
Judges  below,  neither  the  present  Lord  Stair  nor  his  successor  might  be  entitled  to 
any  benefit  whatever  from  the  trust^fund,  although  it  was  the  meaning  of  the  dis- 
poner tliat  the  heirs  should  have  it  equally  among  tlieni.  If  it  had  been  said  that 
none  of  the  heirs  have  any  benefit  from  the  trust-fund  until  it  should  be  laid  out  in 
land,  then  we  must  have  followed  that  construction  ;  and  the  Judges  below  seem 
to  have  regarded  the  instrument  as  if  it  had  included  some  such  words,  and  to  have 
decided  accordingly :  but  here  there  are  nO'  such  words. 

Suppose  this  had  happened  in  the  Queensberry  Case,  and  that  the  executors  had 
not  been  able  to  collect  the  assets  for  a  period  of  twenty  years,  would  the  interests  of 
Lord  Stair,  or  any  successor  or  successors,  under  [32]  such  a  disposition  as  this, 
be  suspended  all  tliat  time?     Suppose  that  the  disposition  and  will  had  been  the 

4.36 


STAIR  (eARI,  of)   r.   MACOILI.  [1827]  I  DOW  &  CLARK. 

subject  of  a  long  litifration,  was  the  present  Lord  Stair  to  be  precluded  by  that  cir- 
cumstance from  deriving  any  benefit  from  the  trust^fund?  A  h)ng  time  might 
elapse  before  the  assets  could  be  got  in,  converted  into  monej',  and  invested  in  land, 
owing  to  circumstances  neitlier  in  the  contemplation  nor  under  the  controul  of  the 
testiitor  ;  and  he  cannot  be  su])posed  to  liavo  meant  tliat  pei"sons  whom  he  favoured 
should  be  deprived  of  the  benefit  designed  for  them,  owing  to  such  accidental  cir- 
cumstances. 

I'nder  that  impression,  I  think  the  best  manner  of  disposing  of  tliis  case  will  lie 
to  remit  it  to  the  Court  of  Session,  with  a  declaration  of  your  Lordships  ojiinion. 
Tliis  will  be  the  best  way  ;  as  when  they  know  your  opinion,  they  can  carrj'  the  trust* 
into  eflfect  in  conformity  to  that  opinion,  and  according  to  the  law  of  Scotland. 

Eldon  (Earl  of) :  I  agree  with  the  noble  Lord  in  the  opinion  which  he  has  ex- 
pressed ;  and  I  agree  with  him  nlso,  that  the  most  expedient  course  will  be  to  remit 
the  cause  to  the  Court  below,  with  a  declaration  of  the  opinion  of  this  House,  and 
an  instruction  to  carry  the  trust  into  execution  accordingly. 

I  have  now  been  employed  as  counsel  and  as  judge  in  these  Scotch  causes  for  forty 
years,  and  I  say  that  during  all  that  time  it  was  the  acknowledged  maxim  in  this 
house,  that  the  determination  of  these  causes  was  to  be  governed  by  principles  of 
Scottish  and  not  of  English  law  ;  and  that  any  attempt  tO'  assimilate  the  Scottish  to 
the  English  law  judicially  in  this  House  was  to  be  scrupulously  avoided  ;  and  that  the 
cases  were  tO'  ]x  decided  exactly  as  if  the  Judges  were  [33]  sitting  in  the  Courts  in 
Scotland.  I  mention  this,  because  an  opinion  seems  to  have  prevailed  somewhere, 
that  we  were  acting  on  a  different  principle.  That  is  certainly  a  mistake  ;  although 
at  the  same  time  it  must  be  confessed  that  a  person  accustomed  to  decide  according 
to  English  law,  may  feel  more  influenced  by  the  principles  of  English  law,  than  one 
who  is  exclusively  a  Scotch  lawyea-.  But  with  respect  to  Lord  Thurlow,  Lord  Roslyn, 
and  myself,  the  rule  which  we  professed  and  acted  upon,  as  far  as  human  infirmity 
would  allow,  was,  that  these  Scotch  causes  were  to  be  decided  upon  principles  of 
Scotcli  law  exclusively.  I  agree  with  Lords  Eldin  and  Alloway,  both  of  them  vei-y 
learned  Judges,  that  although  the  English  cases  referred  to  cannot  he  the  ground  of 
decision  in  this  case,  which  must  be  decided  on  the  principles  of  the  law  of  Scotland  ; 
yet,  at  the  same  time,  when  we  have  no  precedent  in  the  law  of  Scotland,  we  may  look 
at  the  principles  which  have  governed  the  English  decisions  ;  not  with  a  view  to  trans- 
fer the  English  to  the  Scotch  law,  but  for  tlie  purpose  of  enabling  us  to  decide  accord- 
ing to  those  principles  wliicli  ai'e  connnon  to  the  laws  both  of  Scotland  and  of  England, 
and  to  every  other  law.  There  are  not  many  cases  decided  in  England  on  the  prin- 
ciple applicable  to  this  case.  The  first  was  certainly  a.  vei-y  strong  one,  thnt  of 
lliitrlieon  v.  Mnnnington  (4  Bro.  Ch.  Ca.  491  (?j)  ;  1  Ves.  jun.  366),  in  which  Lord 
Thurlow  was  of  opinion  that  it  was  a  rule  of  law  that  you  are  not  to  look  solely  at  the 
particular  intention  of  a  testator,  if  you  find  that  consistently  with  that,  the  main  or 
primai-y  intent  cannot  be  carried  into  effect.  He  considered  that  as  a.  rule  not  of 
equity  generally,  but  as  a  rule  derived  from  the  intent  of  tlie  testator.  That  was  m 
strong  case  ;  but  Lord  Thurlow  thought  that  the  par-[34]-ticular  meaning  ought  to  be 
sacrificed  to  the  primary  intention.  As  to  the  case  of  Situ  ell  v.  Bei  nnril  (6  Ves.  jun. 
520  ;  Stuart  v.  Bniere,  6  Ves.  jun.  529  (n)  ),  I  took  great  pains  on  that  case;  and  in 
deciding  upon  Angerstein's  will,  I  said  that  this  was  a  rule,  not  an  arbitrary  one. 
but  a  rule  derived  from  looking  at  all  that  was  contained,  as  Lord  Kenyon  expressed 
it,  within  the  four  corners  of  the  will,  and  collecting  from  thence  what  was  the 
primary  intent  of  the  testator. 

I  do  not  agree  with  those  Judges  below  who  tliought  that  the  intent  of  the  late  Lord 
Stair  was  merely  to  annex  property  to  the  Culquhasen  estate.  I  think  he  intended, 
besides,  that  each  and  every  of  the  heirs  of  entail  should  have  his  share  and  proportion 
of  tlie  fund,  and  you  must  give  the  will  the  construction  that  will  carry  into  effect  the 
jirimary  intent  of  the  testator.  If  it  was,  then,  the  intention  of  the  testator  that 
each  should  have  his  share,  the  words,  "  to  lay  out  the  residue  of  the  trust  funds,  and 
tJie  interest  and  proceeds  thereof,  in  purchasing  lands,  etc."  ought  not  to  prevent  that 
intent  from  being  carried  into  execution  ;  otherwise  as  this  is  a  title  which  may  last 
for  ever,  it  might  turn  out  that  not  one  should  enjoy  any  portion  of  the  interest  and 
proceeds  of  this  fund  but  the  ultimate  remainder-man.  The  rule  is  not  a  general 
rule  of  equity,  but  one  founded  on  the  meaning  of  the  will,  and  adopted  for  the  pur- 
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pose  of  effectuating  the  main  or  primary  intent  of  the  testator.  On  these  grounds 
I  agree  in  tlie  proposition  of  the  noble  Lord ;  and  I  agree  with  him  tliat  the  beet 
mode  of  proceeding  is  to  remit  the  cause  to  the  Court  below,  with  a  declaration  of 
your  Lordsliip's  opinion,  that  the  Court  of  Session,  whicli  is  the  most  proper  for  that 
jmrpose,  may  carry  the  trusts  into  execution,  having  regard  to  that  opinion. 


[35]  HEMMING,— AiJ'pellant ;  G\mB.EY .—Respondent. 

[Mews'  Dig.  XV.  :394.  S.  C.  {Hemming  v.  Chirtte.rhiwk).  1  Bli.  N.  S.  497,  2  Sim. 
and  S.  311  (Mews'  Dig.  xiv.  1764,  xv.  1561).  Commented  on  in  Wilson  v. 
O'Leary,  1872,  L.  R.  7  Ch.  448,  at  pp.  455,  456  ;  followed  in  T iickey  v.  Hendeisim, 
186.3,  .3.3  Beav.  175.] 

Where  two'  testamentary  papers  were  left  by  a  testator :  held  by  the  Lords,  affirm- 
ing a  decision  of  the  Vice-Chancellor,  that  from  a  similarity  of  form  and 
expression  in  tlie  twO'  instruments,  and  of  the  annuities,  legacies  and  gifts 
contained  in  them,  the  latter  was  for  the  greater  part,  if  not  wholly,  a  sul> 
stitute  for  the  former. 

The  question  in  tliis  case,  as  far  as  the  judgment  of  tlie  Lords  applied  to  it,  (there 
was  another  question  below  which  it  is  unnecessary  here  to  state,)  arose  upon  two 
testanientaiy  papers  left  by  the  testator,  George  Hemmings,  the  first  of  which  was 
dated  28th  May  1780,  and  was  in  these  words:  — 

"  In  the  name  of  God,  Amen.  I,  George  Hemming,  of  Bond-street,  in  tlie  city 
of  Westminster,  goldsmitli,  being  of  perfect  mind  and  memory,  make  this  last  will 
and  testament:  imprimis,  I  bequeath  to  my  dear  and  faithful  wife,  Ann  Hemming, 
£500  sterling  per  annum,  for  her  life,  to  be  placed  in  and  payable  out  of  the  long 
annuities,  and  to*  stand  in  her  name,  and  in  the  names  of  my  father  Thomas  Hem- 
ming, and  my  friends  Thomas  Ludbey  and  James  Gurrey,  in  trust  for  the  use  of 
my  wife  for  her  life,  pa.yable  half-}- early ;  and  at  lier  decease  to  my  father  Thomas 
Hemming  for  his  life,  remainder  to  my  cousin  Richard  Hemming,  son  of  my  uncle 
George  Hemming,  and  absolutely  for  his  use,  upon  his  attaining  twenty-five  years 
of  age,  if  the  forenamed  parties  are  dead,  till  that  time  in  the  same  trusts,  the  party 
interested  to  choose  a  new  trustee  upon  the  death  of  either  taking  place. 

[36]  "  To  Eleanor  Gurrey,  wife  of  tlie  aforesaid  James  Gurrey,  I  bequeath  =£50 
sterling  per  annum,  for  her  life,  out  of  tlie  long  annuities,  and  in  the  same  trusts 
as  above,  remainder  of  the  teiin  after  hei'  deatli  to-  the  children  of  Eleanor  Gurrey, 
bv  James  Gurrey,  share  and  share  alike,  upon  their  becoming  of  age  each  child  to 
have  their  respective  share  transferred  to  them  ;  but  the  foregoing  devise  is  not  to 
take  place  except  James  and  Eleanor  (iurrey  do  assign  tlieir  share  in  an  estate  called 
the  Barrow,  to  John  Weaver  and  his  wife,  as  is  after  directed,  in  the  fullest  manner 
in  their  power. 

'■  To  Jane  Gilley  and  Benetta  Gilley  I  do  bequeath  £50  per  annum  to  each  of  them 
for  life,  in  the  same  trusts  as  aforesaid  ;  but  in  both  instances  the  name  of  the  parties 
intended  to  be  benefited  to  stand  in  tile  bank  books  with  the  trustees ;  and,  in  case 
of  the  deatli  of  either  Jane  or  Benetta,  the  deceased's  interest  for  the  remainder  of 
the  term  tO'  go  tO'  my  wife  absolutely  and  at  her  disposal ;  but  in  case  of  her  death 
previous,  then  to  Thomas  or  Richard  Hemming,  as  before. 

"  To'  Catherine  Gilley  £250  sterling,  provided  she  assigns  all  lier  interest  in  tlie 
Barrow  to  John  Weaver  and  wife;  and  I  recommend  her  to  place  it  in  the  long 
annuities  for  her  life,  and  convey  it  to-  her  children,  if  any,  as  she  may  be  married 
for  aught  I  know;  and  if  so,  I  hope  happily,  believing  lier  deserving:  To  John  and 
Mary  Weaver  I  bequeath  the  share  of  James  Gurrey,  and  wife  Catherine  Gilley,  and 
the  two  shares  I  bouglit  of  Jane  and  Benetta  Gilley:  and  I  request  my  wife  will 
•vssign  her  share  in  the  Barrow  estate  absolutely  to  John  and  Mary  Weaver,  for  their 
joint  lives,  and,  at  their  decease,  to  their  children  equally ;  but  I  recommend  them 
to  sell  the  estate  :  but  if  so,  they  must  place  tlie  money  in  the  trusts  aforesaid,  for 
[37]  the  use  of  their  children  at  their  death,  and  when  of  age,  or  forfeit  this  bequest. 
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■■  To  my  wife's  five  sisters  £50  each,  over  and  above  all  the  foregoing:  bequests, 
tliey  giving  up  all  papers  thev  may  hold  respecting  pajnnent  of  money,  especially 
Jane  and  Benetta. 

■'  To  my  dear  wife  my  estate  at  Edgware,  a.l>solutely,  as  she  seemed  fond  of  it; 
but  requests  she  never  builds  there  to  make  a  residence,  knowing,  altliough  she  likes 
it  now,  it  would  not  be  suitable  for  to  reside  at.     If  she  does  not  part  with  it,  I 
recommend  it  to  be  left  by  her  to  Richard  Hemming. 

"  I  leave  to  Felix  Vaughan,  son  of  Samuel  Vaughan,  £500  in  the  same  trust  till 
of  age,  then  absolutely  ;  hoping  he  will  be  advised  by  my  trustees. 

''  I  leave  to  Thomas  Liiiver,  as  some  return  for  his  father's  faitliful  services.  £500 
in  the  same  manner  as  1  have  done  above  to  Felix  Vaughan. 

"  To  my  respected   friend,  Alexander  Baxter,  esquire,  a  piece  of  plate  of   1(10 
iTuineas  value,  if  he  be  alive  at  my  decease. 

"  To  Mary  Mapletoft  and  Beatrix  Pierce,  each   100  guineas  for  their  sole  use 
and  benefit. 

"  To  my  dear  wife  £.3000  absolutely  at  her  disposal,  and  to  her  sole  use. 
"  To  my  dear  fatlier,  my  share  of  Ingatestone  estate  ;  and  to  him,  Thomas  Ludbey, 
and  James  Ciurrey,  my  three  executors,  £500  each,  and  likewise  to  my  wife  all  my 
household  furniture,  })ictures,  and  whatever  I  may  die  possessed  of,  the  rest  and 
residue  of  all  my  effects,  appointing  her  to  act  as  trustee  in  conjunction  witli  the 
above-named  ;  believing  firmly  she  will  benefit  and  show  kindness  to  aU  those  she 
knew  I  esteemed,  or  that  were  deserving.     I  likewise  bequeath  my  esteemed  friend 
John   Brewster,   esquire,    100  guineas.     If  his  [38]   death  takes  place  previous  to 
mine,  then  equally  toi  his  children. 

"  As  to  my  wife,  if  she  does  marry  again,  which  I  by  no-  means  disapprove  of  1 
hope  she  will  gain  one  deserving  her,  and  that  will  esteem  her  as  she  deserves ;  only 
advising  her  to  have  her   fortune  settled   upon  her  and  lier  children   previous  to 
marriage.     Witness  my  hand  tliis  28th  of  May  1780." 
The  other  paper  was  as  follows : 

''August  26th  1780. — I,  George  Hemming,  of  Bond-street,  goldsmith,  being  of 
sound  mind  and  memory,  do  make  and  ordain  this  to.  be  my  last  will  and  testament. 
Imprimis,  I  bequeatli  to  my  dear  wife  Ann  Hemming,  formerly  Ann  (^ille)'.  so  much 
money  as  will  purchase  £500  sterling,  per  annum,  in  tlie  long  annuities,  granted 
by  government,  and  the  income  thereof  to  be  received  by  the  said  Ann  Hemming 
during  her  life,  for  her  own  use  and  benefit,  and,  at  her  deatli,  to  my  child  or  children 
for  their  own  use  and  benefit,  equally.     In  default  of  issue,  then  to  my  father  Thomas 
Hemming,  for  his  life,  and  at  his  death  to  go  to  my  nephew  Richard  Hemming,  for 
the  remainder  of  the  term,  or  absolutely  at  his  disiiosal,   when  the  said  Ann  and 
TJiomas  Hemming  are  both  dead  ;  tlie  principal  at  my  death  to  be  placed  in  the  names 
of  Ann  Hemming,  my  wife,  my  dear  father  Tliomas  Hemming,  my  valued  friend 
Thomas  Ludbey,  and  my  worthy  kinsman  James  Gurrey,  in  trust  for  the  said  Ann, 
'ir  my  children,  and  Thomas  Hemming,  during  tlieir  lives  respectively ; 
supposed    ait   or    about        ...........       £9000 

"■  I  bequeath  to  my  nephew  Richard  Hemming,  after  the  four  following- 
shares  are  purchased  and  assigned  over  to  my  executors,  all  tlie  estate 
called  the  Barrow,  in  the  county  of  Hereford  .....  1000 

[39]  "  I  bequeath  to  John  and  Mary  Weaver,  £200  provided  they  assign  their 

share  and  right  in  the  Barrow  estate  to  my  executors  .  .  .  .  200 

"  T  likewise  bequeath  to  the  said  Maiy  Weaver  £50  per  annum  in  the  long 
annuities,  for  her  life,  and,  at  her  deatli,  tO'  the'  issue  of  her  body 
by  John  Weaver  ;  in  default  of  issue,  then   at  hei-  disposal   .  .  000 

"  1  bequeath  tO'  James  and  Eleanor  Gurrey,  in  like  manner,  £200  for  their 

share   in   tlie   Barrow    estate   ........  200 

"  T  bequeath  to  Eleanor  Gurrey,  wife  of  James  Gurrey,  £50  per  annum  in  the 
long  annuities,  for  her  life,  and,  at  her  death,  equally  to  the  issue 
she  may  have  by  James  Gurrey ;  in  default  of  such  issue  then  at  her 
disposal    ............  000 

"  To  Jane  Gilley  I  bequeath  £50  per  annum  in  the  long  annuities,  absolutely 
at  her  disposal,  in  lieu  of  any  otlier  annuity  I  may  have  ^ranted 

to   her 900 
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■'  To  Benetta  Gilley  I  bequeath  £50  per  annum  in  the  long  annuities,  at  her 

disposal,  in  lieu  of  any  other  annuity  I  may  have  granted  to  her     .         £900 

'■  To  Catherine  Gilley,  sister  of  the  before-named,  1  bequeath  £300  provided 

she  do  make  a  good  assignment  of  her  share  of  the  Barrow  .  .  .  300 

"To  my  dear  wife  £200  for  the  same  purpose  ......  200 

"  To  my  dear  wife  Ann  Hemming  I  leave  my  estate  of  meadow  land  at  Edg- 
ware  in  Middlesex,  for  her  sole  use  and  benefit,  but  do  not  recommend 
her  to  build  at  or  to  reside  there  :  if  she  finds  tliat  my  nephew  Richai-d 
[40]  Hemming  is  deserving,  then  she  may  leave  it  to  him,  if  she 
approves:  but  if  I  should  leave  issue,  then,  after  my  wife's  decease, 
1  will  and  devise  this  estate  to  the  said  issue  for  ever  .  .  .  1500 

''  To  my  dear  wife,  Ann  Hemming,  I  leave  my  house  in  Tottenham  Court 

Road 850 

"  I  leave  to  my  dear  wife,  to  be  paid  to  her  within  one  montli  from  my  de- 
cease, £200,  and  desire  that  all  the  bequests  that  relate  to  her  may  be 
settled  as  soon  as  possible  after  my  decease,  in  order  that  she  may  be 
in  the  receipt  of  her  income  .  .  ...  .  .  .  .  200 

"  To  Felix  Yauglian,  my  nephew,  to  be  placed  in  trust  till  of  age  .  .  .  500 

"  To  Richard  Hemming,  my  nephew,  in  the  same  manner  ....  500 

"  To  Thomas  Laver.  son  of  Benjamin  Laver.  as  a  token  of  my  esteem,  in  trust 

till   he  is  of   age 500 

'■  To  my  respected  friend  Alexander  Baxter,  esq.  a  piece  of  plate,  if  he  is  alive, 

value   of    100   guineasi   .........  105 

■  To  Beatrix  Pierce  and  Mary  Mapletoft,  for  their  sole  use,  100  guineas  to 

each 210 


£18,865" 


It  will  be  observed  that  the  concluding  part  of  the  first  will  was  wholly  omitted  in 
the  second,  which  contained  no  appointment  of  executors,  nor  any  residuary  bequest. 
Both  tliese  papers  were  proved  in  the  Ecclesiastical  Court  by  the  executors  named  in 
fhe  first  of  them. 

[41]  The  suit  was  instituted  in  the  Court  below  bj-  the  appellant,  Richard  Hem- 
ming, in  whose  behalf  it  was  contended  tliat  the  annuity  of  £500  given  by  the  second 
instrument  was  an  addition  to.  and  not  a  substitute  for  the  annuity,  to  the  same 
amount,  given  by  the  first. 

The  Vice-Chancellor  was  of  opinion,  that  the  second  instrument  was  made  nut  as 
an  addition  to,  but  a«  a  substitute  for  tJie  first  :  and  tliis  he  thought  evident  from 
comparinar  the  form  and  expressions  of  the  two  instruments,  and  from  the  similarity 
of  the  annuities,  legacies  and  gifts  contained  in  them.  From  this  decision  Richard 
Hemming  appealed  to  the  Lords. 

(June  18)  Eldon  (Earl  of) :  The  main  question  in  this  case  is  whether  the  appellant. 
Richard  Hemming,  is  entitled  to  two  annuities  of  £500  each,  or  only  to  one  annuity 
of  £50(1,  under  the  will  of  the  testator  George  Hemming,  who-  left  behind  him  two 
testameutarv  papers,  in  each  of  which  an  annuity  of  £500  was  given  to  the  appellant. 
The  question  is  whether,  as  far  as  respects  these  annuities,  tlie  latter  instrument  is 
to  be  considered  as  an  addition  to,  or  a  substitute  for  the  former. 

The  regular  rules  applicable  to  the  point  may  be  found  in  Eden's  edition  of  Brown's 
Chancery  Cases.  I  notice  that  circumstance,  as  it  has  been  argued  tliat  of  the  two 
instruments  the  one  was  a  codicil  to  the  otlier.  and  not  a  new  will.  Looking  at  all 
the  circumstances,  I  do  not  agree  with  the  Judge  below  tliat  this  is  a  clear  case,  al- 
though on  the  whole  I  join  with  him  in  the  conclusion  to  wliich  he  has  come.  In  all 
the  cases  of  this  description  it  is  a  clear  rule  that  the  internal  evidence  of  tlie  testator's 
intent,  which  may  be  [42]  collected  from  the  body  of  the  instrument  itself,  is  entitled 
to  "-reat  weight.  Looking,  then,  at  these  two  instruments  with  a  view  to  the  whole 
contents  of  each,  and  taking  tlie  whole  together,  we  have  to  consider  whether  the  case 
is  not  such  that  it  may  be  inferred  that  it  was  the  testator's  intent  that  the  annuities 
should  not  be  cumulative,  but  that  the  one  was  only  a  substitute  for  the  other.  The 
case  is  doubtful,  but  on  the  whole,  I  think  the  Vice-Chancellor's  judgment  ought  to 
be  affirmed,  but  without  costs. 
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[43]       AULD  {C\eY\),— Appellant ;  HAMILTON  and  oi\\er&,—Rei>'pondenU. 
[See  Downie  v.  M'Lean  1883,  11   Rettie  47.] 

Finally  decided  that  the  minister  of  a  parish  partly  burghal  and  partly  landward, 
is  (le  Jure  entitled  to  a  manse  under  the  Act  1663.  (Note,  case  of  Muir  and 
Belslies,  infi-a  1  Dow  and  CI.  p.  55). 

The  appellant,  first  minister  of  the  united  parish  of  Ayr  and  Alloway,  applied  to 
the  presbytery  of  the  district  in  1814,  to  have  a  manse  assigned  to  him  in  terms  of 
tlie  act  1663,  c.  21  :  the  presbytery  decreed  accordingly,  and  tlie  minister  having 
tlireatened  the  heritors  with  a  charge  of  horning  upon  this  decree,  they,  together  with 
tlie  magistrates  of  the  burgh  of  Ayr,  brought  a  suspension  in  the  Court  of  Session, 
upon  the  ground,  "  that  the  ministers  of  Ayr  being  ministers  of  a  royal  burgh,  aJ- 
though  trith  a  landward  district  annexed,  have  no  legal  claim  to  a  manse  and  office- 
houses." 

Upon  report  of  Lord  Craigie,  Ordinary,  and  advising  informations,  the  Second 
Division  of  the  Court  held,  by  interlocutor  of  May  13,  1817  (three  against  two),  that 
the  minister  had  no  right  to  a  manse  under  the  act  of  1663.  The  minister  reclaimed, 
and  the  Judges  ordered  the  papers  to  be  laid  before  tlie  Lords  of  the  First  Division, 
with  a  request  to  be  favoured  with,  their  opinions  in  writing  upon  the  question, 
"  Whether  the  minister,  independent  of  all  specialties,  is  by  law  entitled  to  have  a 
manse  designed  to  him,  as  minister  of  the  united  parishes  of  Ayr  and  Alloway?" 

The  Lords  of  the  First  Division  gave  tlieir  opinions  (7  July,  1819)  in  the  following 
terms: 

[44]  "  Present. — The  Lord  President,  Lords  Balmuto,  Hermand,  Balgray,  Succoth, 
Pitmilly,  Gillies,  Cringletie. 

"  The  above  Judges  are  unanimously  of  opinion,  that,  independent  of  all  special- 
ties, the  charger  is  by  law  entitled  to  have  a  manse  designed  to  him,  a.s  minister  of 
the  united  parishes  of  Ayr  and  Allowtay. 

"  In  point  of  principle,  the  Judges  cannot  see  any  distinction  be'tween  a  royal 
burgh  having  a  landward  parish,  and  burghs  of  barony  and  regality  having  the 
same.  2d.  They  consider  the  point  to  have  been  fixed  by  the  judgment  of  the  House 
of  Lords  in  the  case  of  Dunfermline,  which  they  have  always  understood  proceeded 
on  the  general  principle." 

The  Judges  of  the  Second  Division  however,  by  interlocutor  of  the  12th  November 
1819,  adhered  (three  against  two)  to  their  previous  judgment. 

The  minister,  besides  his  claim  under  the  act  1663,  had  alleged  certain  specialties 
in  his  favour,  and  upon  these  a  litigation  of  five  years  duration  ensued.  It  is  un- 
necessary here  to  go  into  any  details  respecting  these  special  circumstances,  as,  in 
the  judgment  above,  notliing  turns  upon  them;  but  it  may  not  be  improper  barely 
to  state  them,  since,  upon  tliem,  a  judgment  below  was  given  for  the  minister.  The 
specialties  were:  1st.  That  tlie  parish  was  composed  of  the  united  parishes  of  Ayi' 
and  Alloway ;  that  whatevei-  might  be  said  of  Ayr,  Alloway  was  confessedly  a  country 
parish;  that  the  minister  of  eveiy  country  parish  in  Scotland  was  de  jure  entitled 
both  to  a  manse  and  a  glebe;  and  that  these  rights  could  never  be  lost  to  the  minister 
by  that  parish  being  united  to  another  parish.  2d.  That  the  parish  of  Ayr  was  at 
one  time  a  parsonage  :  and  it  was  an  undoubted  fact,  that  to  every  parsonage  there  was 
once  attached  both  a  [45]  manse  and  a  glebe.  3d.  That  the  parish  of  Ayr  had  a 
large  landward  district  attached  to  it.  4th.  That  there  had  been,  from  time  im- 
memorial, a  glebe  annexed  to-  the  benefice  of  Ayr,  and  that  that  glebe  was  still  in 
possession  of  the  minister.  5th.  That  when  Alloway  was  a  separate  parisli,  there  was 
also  a  glebe  attached  to  the  benefice;  and  though,  after  the  union  of  the  parishes, 
the  glebe  was  feud  out  by  the  town  of  Ayr,  the  feu-duty  still  belongs  to  the  benefice. 
6th.  That,  at  an  ancient  period,  there  was  a  manse  attached  to  the  parish  of  Ayr  ; 
and  that  for  a  long  course  of  years  the  town  of  Ayr  had  paid  manse-rent  to  the  ministers 
of  that  parish.     Lastly,  That  there  was  at  one  time  a  manse  at  Alloway. 

When  judgment  was  given  below  in  favour  of  the  minister  upon  these  specialties, 
an  objection,  first  suggested  from  the  Bench,  was  relied  upon  by  the  magistrates  and 
heritors;  viz.  that  though  the  Court  might  entertain  the  discussion  of  specialties 
in  a  process  originating  with  themselves,  yet  they  had  no  power  to  do  so  in  reviewing 
a  judgment  of  the  presbytery,  which  had  no  jurisdiction  in  the  matter,  except  under 
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the  act  of  1663.  The  Court,  on  that  ground,  by  interlocutor  of  16th  June  1825,  sus- 
pended the  letters  simpliciter,  or  in  other  words,  gave  judgment  against  the  minister. 
From  these  interlocutors  of  13th  May  1817,  12th  November  1819,  and  16th  June 
1825,  the  minister  appealed  to  tlie  House  of  Lords. 

Argued  for  the  Appellant,  that  the  minister  is  clearly  entitled  to  a  mause  under 
the  act  of  1663,  c.  21;  his  parish  being  not  exclusively  a  burgh,  but  partly  burghal 
and  partly  landward. 

The  appellant's  argument  is  strongly  supported  by  tlie  other  provisions  of  the 
statute  regarding  glebes.  The  statute  in  question,  like  all  other  legislative  enact- 
[46]-iuents  with  regard  to  manses  and  glebes,  combines  and  blends  these  two  rights 
togetlier,  and  evidently  means  tliat  the  one  should  be  an  appendage  to  the  other, 
and  that  where  tliere  is  a  right  to  the'  one  there  shall  also  be  a  right  to  the  other.  The 
express  provision  witli  regard  to  glebes  commences  in  these  terms :  "  As  also,  that 
every  minister  (except  »uch  ministers  O'f  royal  burroughs  who  have  no  right  to  glebes) 
have  grass  for  one  horse  and  two  kine,  over  and  above  their  gleib  to  be  designed  out 
of  kirk-lands,  and  with  relief  according  to  the  former  acts  oif  parliament  standing 
in  force."  And  it  is  farther  declared,  "  because  several  kirks  have  no  gleibs  as  yet 
designed  to  them,  it  is  hereby  specially  provided,  that  in  all  designations  of  gleibs, 
in  corporate  acres  in  villages  or  towns  where  the  heritor  hath  houses  and  gardens, 
the  sauie  shall  not  be  designed,  he  always  giving  other  lands  nearest  to>  the  kirk." 

In  these  provisions  a  distinction  is  expressly  recognized  between  ministers  of 
royal  burglis  who  have  right  to  a  glebe,  and  ministers  who  have  no  such  claim.  It 
has  been  observed  that  the  clause  might  bear  another  construction,  and  mean  that 
ministers  of  royal  burghs  have  not,  in  any  situation,  a  right  to  claim  glebes;  and 
that  the  words  "  who  have  no  right  to  glebes,"  are  merely  used  exegetically.  But 
this  construction  is  distinctly  excluded  by  the  preceding  expressions,  "  except  s-uth 
ministei's  of  royal  burroughs  who,"  etc.  The  exception  is  thus  not  general,  but 
limited;  and  the  expressions  "  siu:h  irho,"  are  plainly  Scotticisms  for  "such  as;" 
and  the  whole  clause,  therefore,  taken  together,  evidently  implies  a  distinction 
between  one  class  of  ministers  of  royal  Ijurghs  and  another. 

Accordingly  Mr.  Erskine  observes  (B.  ii.  tit.  10.  sect.  59),  that  it  is  therein 
"  plainly  taken  for  granted,  that  every  minister  hath  [47]  right  to  a  glebe,  except 
those  in  some  royal  boroughs."  And  if  any  doubt  could  remain  upon  this  point, 
it  would  be  completely  removed  by  the  construction  put  upon  the  act  by  the  express 
decisions  of  the  Court  of  Session,  by  which  it  has  been  found,  as  Mr.  Erskine  adds, 
that  "  the  ministers  even  of  royal  burghs,  where  any  part  of  the  parish  lies  in  the 
country,  have  right  to  a  glebe." 

This  was  fii-st  decided  in  the  case  of  Anderson  against  his  parl,$hioners,  17th 
December  1664  (Newbyth  MS.),  just  the  year  after  the  act  was  passed,  when  its 
meaning  must  have  been  well  undei-stood.  The  case  is  thus  reported,  "  Notwithstand- 
ing the  ministers  of  country  parishes,  and  not  those  of  royal  burghs,  are,  by  the  act 
of  parliament,  to  have  glebes;  yet  the  Lords  found  a  glebe  due  to  the  ministers  of 
a  royal  burgh,  in  respect  the  act  21,  parliament  1663,  only  means  such  burghs  as 
hare  no  Inndivard  at  all  in  the  parish." 

The  next  case  in  which  the  right  of  a  minister  of  a  royal  burgh  having  a  landward 
parish,  to  designation  of  a  glebe,  came  under  discussion,  is  the  unreported  decision 
of  tlie  Heritors  of  Elgin,  28th  February  1769,  where  it  is  said  the  Court  pronounced 
an  opposite  judgment  to  that  in  the  case  of  Anderson.  But  in  the  subsequent  case  of 
FuUerton  against  Richmond,  17th  Decemiber  1779  (Fac.  Coll.),  it  was  expressly 
observed  on  the  Bench,  that  the  decision  in  tlie  case  of  Elgin  proceeded  altogether 
Ml  specialties  ;  and,  accordingly,  it  was  finally  determined  in  the  case  of  FuUerton, 
and  has  never  since  been  questioned,  tliat  the  minister  of  a  royal  burgh,  having  a 
landward  parish,  is  entitled  to  a  glebe. 

But  if  tlie  minister,  in  such  a  situation,  is  entitled  to  a  glebe,  he  can  only  be  so  in 
virtue  of  the  act  1663  ;  and  it  is  impossible,  under  tlie  terms  of  that  act,  to  draw  any 
distinction  between  the  right  to  a  glebe  and  the  right  to  a  manse,  since  it  has  already 
been  [48]  shown  that  in  this,  as  in  all  the  former  acts,  these  rights  are  considered  by 
the  legislature  as  co-extensive  and  relative  to  each  other. 

The  case  of  Williamson  and  Ramsay,  26  March  1685,  is  in  favour  of  the  minister, 
(reported  by  Harcarse  and  Fountainhall).     The  case  of  Thomson  and  the  Heritors  of 
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Dunfermline,  30  June  1750,  repoi-ted  by  Kilkerran  and  Falconer,  is  stated  by  the 
latter  to  have  turned  on  a  specialty.  The  ca«es  of  the  Heritors  of  Elgin  v.  Troup,  28 
February  1769,  of  Mutter  v.  Earl  of  Selkirk,  16  June  1784,  (Fac.  Coll.)  with  several 
unreported  cases  to  which  the  respondents  referred,  were  all  cases  of  specialties  ; 
and  even  if  it  were  conceded  that  the}'  meant  to  settle  the  general  point,  they  could 
not  be  argued  upon  as  having  done  so,  in  the  face  of  more  recent  judgments.  In 
the  case  of  Dohie  v.  Heritors  of  Linlitligoir,  reported  in  a  note  to  the  report  of  the 
Dunfermline  case  (vid.  post,)  it  appeare,d  that  the  parish  of  Linlithgow,  like  that  of 
Ayr,  consisted  partly  of  a  royal  burgh,  and  partly  of  a  landward  parish.  The 
minister  obtained  an  order  of  presbytery  for  a  manse  ;  the  heritors  suspended,  and 
the  Court  at  first  found  the  letters  orderly,  proceeded,  reserving  to  the  heritors  their 
relief  .igainst  the  magistrates  of  the  burgli.  The  magistrates  having  Ijeen  subse- 
quently made  parties,  it  appeared  that  100  marks  yearly  had  been  paid  by  them  to 
the  minister  for  house-mail  :  and  the  Court  then  found  that  the  minister  was  entitled 
to  no  more  than  100  marks  3'early  from  the  magistrates  in  lieu  of  manse  or  house, 
and  therefore  suspended  the  letter  simpliciter  as  to  the  magistrates,  and  assoilzied 
the  magistrates  from  the  action  of  relief  :  but  on  revietw  the  Court  altered  that  judg- 
ment, and  decided  in  favour  of  the  minister  (5th  March  1802).  Then  came  the  case 
of  Dunfermline,  19tli  Nov.  1805  (F.ac.  Coll.),  in  [49]  which  the  minister  was  held 
entitled  to  a  manse,  notwithstanding  a  judgment  against  his  predecessor  in  1750, 
which  could  not,  however,  prejudice  the  right  of  the  successor,  who  did  not  represent 
the  previous  incumbent,  and  nullum  fempus  ocrurrit  ecclesiae.  Although  it  is  stated 
in  the  report  in  Fac.  Coll.  that  the  judgment  could  not  be  held  to  have  settled  the 
general  question,  a  reference  to  the  notes*  of  the  opinions  of  [50]  the  .Judges,  taken 
by  one  of  the  counsel  in  the  cause,  would  show  that  the  great  majority  of  the  Judges 
decided  in  favour  of  the  minister  on  the  general  principle,  and  that  the  only  diffi- 

*  Lord  Hermand :  A  minister  of  a  roy.al  burgh  having  a  landward  parish,  is 
de  jure  entitled  to  a  manse.  The  plea  of  res  judiratn  is  inapplicable  tfl  this  case. 
The  benefice  is  not  to  be  injured  by  what  was  done  by  a  former  minister.  The  present 
charger  does  not  represent  him. — Lord  Craig :  The  only  difficulty  is  tlie  )-es  judicata; 
and  it  ought  to  l>e  got  over,  for  tlie  reason  mentioned  by  Lord  Hermand.  The  act 
166.3  restored  the  act  1649.  A  minister  of  a  royal  burgh  having  a.  landward  parish, 
is  entitled  to  a  manse.  Besides,  there  is  in  this  case  clear  evidence  that  the  minister 
had  once  a  manse. — Lord  Justice  Clerk  :  Of  the  sanae  opinion. — Lord  Meadowbank  : 
Cannot  get  over  the  re.s  judicata.  If  it  were  not  for  that,  I  could  h.ive  no  doubt  of 
the  minister's  right  to  a  manse,  both  upon  the  general  point  and  specialties. — Lord 
President  Campbell:  The  act  166.3  comprehends  all  prior  enactments,  1592  among 
the  rest.  The  judgment  of  our  predecessoi-s,  with  respect  to  manses  in  Borrowstoun 
Kirks,  proceeded  on  a.  great  mistake.  Every  parochial  minister  is  entitled  to  his 
stipend  out  of  the  teinds  ;  he  is  entitled  to  a  glebe  ;  and  he  is  entitled  to'  a  manse.  The 
act  about  Borrowstoun  Kirks  has  nothing  to  do  with  parochial  ministers.  It  appears 
to  be  Mr.  Falconer's  opinion,  that  the  act  1663  did  not  injure  tlie  right  of  the  minister 
of  a  royal  burgh  and  landward  parish  to  a  manse.  As  to  the  rex  judicata.:  Owing 
to  the  reservation,  the  question  is  stiU  open  on  some  ground  or  another  ;  and  it  will 
be  attended  to,  that  "  several  (several  only)  of  the  Lords  were  of  opinion,  tJiat  the 
act  1649  was  left  out  ofthe  act  1663  of  purpose."  Tlie  majority  was  of  a  different 
opinion  ;  but  "  they  agreed  that  the  modification  of  £40  Scots,  and  tlie  minister's 
accepting  of  the  same,  made  it  no  question."  It  is  clear,  however,  that  the  £40  Scots 
was  only  a  temporary  arrangement  with  the  then  incumbent ;  and  at  the  time  it  was 
agreed  to,  that  sum  miofht  be  sufficient.  Then,  aftei'  some  further  remarks  upon  this 
point,  he  adds.  If  your  Lordships  cannot  get  over  the  res  judicata,  raise  the  house- 
mail  to  what  is  an  adequate  rent ;  make  it  £40  sterling,  instead  of  £40  Scots;  but  I 
think  it  would  be  much  better  to  give  him  a.  manse  in  the  ordinary  way.  In  the  case 
of  Linlithgow,  the  minister  had  also  accepted  of  a  manse^mail,  and  found  entitled  to 
a  manse.  The  case  there  stronger  against  the  minister. — Lord  Bannatyne:  Clear 
for  the  minister  on  the  <reneral  gi-ounds,  but  cannot  get  over  the  res  jiuh'^-ata-. — Lord 
Methven  :  Of  the  same  opinion.- — Lord  Cullen  :  Did  not  hear  his  reason,  but  of 
opinion  th.at  the  res  judieata  should  be  got  over. — Lord  Woodhouselee :  Held  the 
claim  not  barred  by  res  judicata. 
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culty  with  some  of  them  was  the  res  judicata.  The  casei  was  appealed  ;  and  the  House 
of  Lords  (fldi  of  March  1812)  affirmed  the  judgment  below  in  favour  of  the  minister. 
Tlie  latei  Mr.  Horner  had  stated,  that  tlie  argument  at  the  bar  in  Dom.  Proc.  had 
turned  wholly  on  the  general  question,  and  the  solicitors,  Messrs.  Mundell  and 
Chalmer,  had  represented  the  decision  as  resting  on  the  general  principle. 

The  appeal  came  before  the  House  under  very  favourable  circumstances;  since, 
if  the  constitution  of  the  court  below  had  then  been  what  it  is  now,  under  the  act  6 
Geo.  4,  the  judgment  would  have  been  for  the  appellant,  by  a  majority  of  10  against  3. 

Argued  for  flie  Heritors :  The  appellant  being  minister  of  a  parish  partly  burghal 
has  no  right  to  a  manse  under  the  act  1663,  cap.  21.  The  act  of  1649,  cap.  45, 
ordained  that  the  heritors  should  build  competent  manses  for  their  ministers;  and 
then  added  that  burghs,  and  the  heritors  of  the  landward  part  of  the  parish,  should 
provide  competent  manses  for  their  ministers.  This  act  was  rescinded  by  the  act  1663, 
[51]  but  was  again  re-enacted  by  that  statute,  with  tlie  exception  of  the  clause  relating 
to  burghs  with  landward  parishes,  and  tlie  omission  must  have  been  e.r  consuHo. 
This  view  of  the  statute  1663,  is  supported  by  the  decided  cases.  In  tlie  Dumferailine 
Case  of  1750,  reported  by  Lord  Elchies,  it  was  found  that  ministers  of  ro)'al  burghs 
had  no  claim  to  have  manses  assigned  to  tlieni  under  the  act  1663,  even  though  part 
of  the  parish  should  be  landward.  So  held  also  in  the  cases  of  the  Heritors  of  Elgin 
V.  Troup,  (28  February,  1769 — Fac.  Coll.  No.  90,  p.  163,)  and  in  the  case  of  Montrose, 
29  January,  1779,  and  the  case  of  South  Leith.  The  autJiority  of  tliese  cases  con- 
firmed by  the  case  of  Mutter  v.  Earl  of  Selkirk,  16  June,  1784.  The  Linlithgow  Case, 
19  November,  1805,  Fac.  Coll.,  was  decided  in  favour  of  the  minister  only  on  a 
specialty,  as  was  the  case  of  Dumfermline,  1805,  several  of  the  Judges  having  rested 
on  the  specialty,  that  the  minister  had  previously  possessed  a  manse.  Tliat  case 
affirmed  in  Dom.  Proc.  in  1812,  but  no  competent  authority  to  show  that  tlie  judgment 
rested  on  the  general  principle.  If  the  minister  then  has  no  claim  under  the  act 
1663,  he  cannot,  in  this  process,  succeed  upon  specialties. 

Argued  for  the  Magistrates :  It  is  admitted  that  in  parishes  entirely  burghal  the 
minister  has  no  claim  to  a  manse ;  and  the  parishes  of  Ayr  and  Alloway  are  entirely 
burghal,  the  whole  being  held  in  burgage  tenure>,  or  at  least  having  been  so  before  the 
act  of  1649,  which  it  was  the  purpose  of  the  act  1663  to  renew  ;  and  proof  of  this 
charter  of  William  the  Lion,  and  several  other  documents  were  referred  to:  (as  the 
question  on  this  point  has  been  reserved,  it  is  not  necessary  to  dwell  on  the  particulars 
here.)  But  even  [52]  if  it  should  be  held  that  the  parish  is  partly  burghal  and  partly 
landward,  and  that  in  such  a  parish  the  minister  is  entitled  to  a.  manse,  the  burden  is 
thrown  on  the  landward  heritors,  and  there  is  no  autJiority  in  law,  either  by  statute 
or  otherwisei,  for  throwing  any  part  of  that  burden  on  tlie  magistrates  as  such,  or  as 
representing  the  community  of  the  burgh. 

Sir  J.  Leach,  M.  R. :  I  have  attentively  read  the  papers  in  the  Dumfermline  Case, 
and  it  seems  to  me  to  be  a  decision,  that  where  tliere  is  a  minister  of  a  royal  burgh 
and  a  landward  parish,  the  minister  is  entitled,  as  of  course,  to  a  manse  under  the 
a«t  1663,  cap.  21. 

Sir  C.  Wetherel :  It  is  doubtful  whether  it  was  a  decision  on  the  general  principle, 
or  one  resting  on  a  specialty.  The  opinion  of  Mr.  Horner,  who  had  not  heard  the 
judgment,  and  those  of  Messrs.  Mundell  and  Chalmer,  are  very  loose  evidence  on  that 
head.  There  is  a  course  of  decisions  showing  that  tlie  minister  of  a  parish  partly 
burghal  and  partly  landward,  is  not  entitled,  as  of  course,  to  a  manse  ;  and  when  tlie 
minister  succeeded  it  was  on  specialty. 

Sir  J.  Leach,  M.  R. ;  I  did  not  form  my  opinion  upon  any  of  the  loose  statements 
to  which  you  refer,  but  on  a  careful  perusal  of  the  papers  in  the  Dumfermline  Case, 
and  on  that  ground  I  think  that  the  question  must  have  been  decided  on  the  general 
principle  that  a  minister  of  a  burghal  and  landward  parish  is  entitled,  as  of  course, 
to  a  manse  under  the  statute.  It  appears  tO'  me  impossible  that  the  general  principle 
should  not  have  been  there  decided.  These  loose  statements  which  you  have  men- 
tioned go,  as  far  they  are  worth,  to  confirm  the  opinion  which  I  have  formed  on 
another  ground,  although  tliey  are  of  no  authority  whatever.  Attend  therefore  to 
the  Dumfermlinei  Case,  [53]  and  show,  if  you  can,  that  the  judgment  of  the  House  of 
Lords  there  did  not  depend  on  the  general  principle. 

Sir  C.  Wetlierel :    The  minister  of  Dumfermline  had  a  manse  before,  and  a  sum 
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of  money  had  been  paid  instead,  but  as  time  does  not  run  against  tlie  tliurch,  a  sub- 
sequent incumbent  was  found  to  be  still  entitled  to  liis  manse. 

Sir  J.  Leadi,  M.  R. :  You  ar<):ue  that  the  dtxision  in  the  Dumfermline  Case  turned 
on  a  specialty.  By  what  law  then  is  the  Presb3't.ery  empowered  to  order  a  manse, 
except  under  the  statute  1663  /  Suppose  there  was  an  ancient  manse,  had  the  Presby- 
tery any  jurisdiction  to  make  a  decree  on  that  ground  ? 

Sir  C.  Wetherel :  The  point  of  want  of  jurisdiction  in  the  Presbytery  was  not 
raised  in  the  Dumfermline  Case. 

Sir  J.  Leach,  M.  R. :  Then  you  say  that,  as  there  were  two  grounds,  on  either  of 
which  the  decision  of  the  House  of  Lords  might  have  proceeded,  the  one  in  perfect 
conformity  to  the  law  of  Scotland,  and  the  other  in  direct  contradiction  to  it,  it  is 
to  be  presumed  that  the  House  decided  on  the  wrong  ground.  Is  that  a  presumption 
to  be  formed?  The  Presbytery,  it  is  admitted,  had  no  jurisdiction,  except  under  the 
Act  of  1663,  and  on  that  ground  the  House  of  Lords  decided. 

Sir  C.  Weitherel :  The  proceedings  in  the  couit  below  show  that  specialties  were 
taken  intO'  consideration  in  the  Dumfermline  Case,  and  it  is  to  be  presumed  that  this 
House  decided  only  on  the  grounds  taken  below. 

Sir  J.  Leach,  M.  R. :  This  House  has  decided,  in  some  cases  (in  the  Roxburgh 
Case,  for  instance,  involving  property  of  immense  value),  upon  grounds  [54]  never 
suggested  nor  iiinted  at  in  the  court  below.  But  to  the  point  here:  The  Presbytery 
has  no>  jurisdiction  except  under  the  act  1663  ;  under  the  authority  of  tliat  act,  and 
of  that  act  only,  the  Presbytery  gives  a  manse  to  the  minister,  and  the  House  of  Lords 
affirms  that  judgment.  Is  not  that  a  decision  of  this  House  on  the  general  principle? 
In  short,  the  point  is  too  clear  for  argument.  The  House  will  not  suffer  its  decisions 
to  be  impeached  at  its  own  bar. 

Eeply :  The  respondents  themselves  contend  here,  that  in  reviewing  the  judg- 
ment of  the  Presbj'tery,  the  Court  of  Review  cannot  take  specialties  into  account, 
a.nd  yet  t.he<\'  say  that  the  Dumfermline  Case  was  decided  on  a  speicialty  !  As  to  the 
argument,  that  all  the  lands  of  the  parishes  of  Air  and  AUoway  were  held  by  burgage 
tenure,  the  evidence  on  which  the  magistrates  rely  does  not  show  that  the  whole  had 
at  any  time  been  held  burgage,  and  even  if  it  had,  a  great  part  of  the  lands  have  been 
since  granted  in  fen.  The  magistrates  then  argue  that,  although  they  should  fail  in 
this,  no  part  of  the  burden  of  providing  the  manse  ought  to  fall  on  them,  but  that  the 
whole  ought  to  be  borne  by  the  landward  heritors.  That,  iiowever.  is  a  question 
between  themselves  ;  the  appellant  has  nothing  to  do  with  it. 

Then  as  to  costs:  it  is  not  certainly  usual  for  this  House  to  give  costs  against  the 
respondent  in  favour  of  the  appellant  where  the'  decision  of  thei  court  below  is  re- 
versed ;  but  there  liave  been  exceptions  to  that  rule  under  special  circumstances,  .and  as 
the  opinions  of  the  great  majoritj'  of  the  whole  of  the  Judges  of  the  Court  of  Session 
were  in  fa.vour  of  the  minister,  and  as  he  has  now  been  kept  out  of  his  manse  for 
fourteen  years,  this  seems  to  be  a  case  in  which  tlie  appellant  should  have  costs. 

[55]  Sir  J.  Leach,  M.  R. :  This  point,  as  to  thei  whole  of  the  parish  being  burghal, 
does  not  seem  to  have  been  raised  below,  or  at  least  was  very  little  considered.  It 
may  be  proper  therefore,  in  reversing  the  judgment  of  the  Court  of  Session  and  of 
affirming  tlie  decree  of  the  Presb}i:ery,  to  make  some  little  alteration  in  the  Presby- 
tery's judgment,  so  as  to  leave  it  open  to  the  magistrate®  to  make  what  use  they  can 
in  the  court  below  of  their  defence. 

Ultimately  the  judgment  was  that  the  cause  be  remitted  to  the  coun  below,  with 
a  declaration  that  it  had  been  decided  by  the  House  of  Lords  in  the  Dumfermline 
Case  that  the  minister  of  iv  parisli  partly  burghal  and  partly  landward  is  entitled  <h 
jure  to  a  manse  under  the  act  1663,  thus  setting  at  rest  the  general  question,  and 
leaving  it  open  to  parties  to  proceed  upon  any  other  grounds  as  they  see  proper.* 

*  In  the  case  of  Moir.  and  Bels/ies  (May  14),  the  minister  (Moir)  applied  to  the 
Presbytery  under  the  act  1663,  toi  have  a  grass  glebe  assigned  to  him  out  of  old  church 
lands  belonging  to  Belshes,  and  the  Presbyterj'  ordered  accordingly.  Belshes  brought 
this  order  under  the  review  of  the  Court  of  Session,  and  offered  to  assign  a  grass 
glebe  to  the  minister  in  another  quai-ter,  and  this  offer  was  sanctioned  by  the  Court 
of  Session.  Tlie  minister  appealed,  and  the  House  of  Lords  reversed  the  decision  of 
the  Court  of  Session,  and  affirmed  the  judgment  of  the  Presbytery,  and  found  tliat 
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[56]  In  Error. 

(Fro.m  the  English  Exchequer  Chamber.) 

POWELL  and  others,— Plaintiffs  in  Error;  SONETT  and  others,—  Defendants 

m  Error. 

[Mews'  Dig.  xi.  48L  S.  C.  (Pon-ell  v.  Sonuett)  1  Dow  and  CI.  56;  and  in  Ex.  Ch.  3 
Bing.  381  ;  11  Moo.  330.  Followed  in  R.  v.  Johnson,  1836,  6  Nev.  and  M.  883  ; 
and  see  Scott  v.  Bennett,  1871,  L.  R.  5  H.  L.  248.] 

Error  assigned — for  that  it  appeared  by  tJie  record  that,  on  certain  issues,  tlie 
jury,  when  discharged,  had  given  no  verdict  at  all,  and  that  it  did  not  appear 
upon  the  record  tliat  both  parties  had  given  their  consent  to  such  discharge. — 
Held,  by  the  Lords  aiBrming  judgments  of  the  King's  Bench  and  Exchequer 
Cliamber,  that  tliis  is  no  error,  as  the  Judges  may,  of  their  own  authority, 
discharge  tlie  jurors. 

Action  in  B.  R.  tried  in  Hilary  Term  1825.  The  declaration  contained  a  variety 
of  counts,  and  several  pleas  were  pleaded,  and  issues  joined,  and  verdict  for  tlie 
plaintiffs  below  (defendants  in  error)  in  tlie  material  issues,  for  tlie  defendants  on 
some  of  the  issues,  and  on  others  no  verdict  at  all  given.  Judgment  in  Easter  Term 
1825,  and  error  thereon  brought  in  Exchequer  Chajnber,  with  an  assignment  for 
error,  "  That  it  appeared  by  the  record  that  on  tlie  last  eight  counts  of  the  declaration, 
and  the  issues  respectively  joined  thereon,  tlie  jury  were  discharged  from  giving 
their  verdict  thereon :  nevertheless  it  did  not  appear  in  and  by  tlie  record  that  tlie 
plaintiffs  in  error  consented  tliat  the  jury  should  be  sO'  discharged."  Judgment  in 
the  Exchequer  Chamber  in  Michaelmas  Term  1825,  affirming  that  of  the  King's 
Bench,  and  thereupon  error  in  Parliament,  witli  a  similar  assignment,  and  the 
following  reasons  stated  for  reversing  the  judgment: 

[57]  1st.  Because  after  the  jurors  appointed  to  try  the  said  cause  below,  had  been 
swom  to  try  the  several  issues  joined  between  the  parties  in  the  said  cause,  and  a  true 
verdict  give  according  to  the  e\'idencei,  it  was  not  competent  for  the  Court  below  to 
discharge  the  said  jurors  from  giving  any  verdict,  as  tO'  any  of  the  said  issues, 
without  tlie  coaisent  of  the  parties,  and  it  does  not  appear  that  the  plaintiffs  in  error 
consented  to  tlieir  being  so  discharged. 

2nd.  Because  by  such  discharging  the  jury  the  situation  of  the  plaintiffs  in  error, 
as  to  their  claim  for  costs,  has  been  altered.  For  by  the  said  jurors  having  returned 
a  verdict  for  tlie  defendants  in  error,  on  all  the  issues  joined  between  tlie  parties, 
so  far  as  they  relate  to  the  twelve  first  counts  of  the  declaration,  the  defendants  in 
error  became  entitled  tO'  the  general  costs  of  the  cause  deducting  the  costs  of  such  issues 
as  were  found  for  the  plaintiffs  in  error;  but  in  consequence  of  the  jurors  being 
discharged  from  finding  any  verdict  on  the  special  issues  joined  between  the  parties, 
as  tO'  tJie  eight  last  counts  of  tlie  declaration,  the  plaintiffs  in  error  have  been  charge- 
;vble  with  the  cost  of  such  special  issues,  instead  of  the  same  being  deducted  as  they 
would  have  been  had  the  jurors  found  a  verdict,  for  the  plaintiffs  in  error  thereon  as 
they  O'Ught  to  have  done. 

Lord  Lyndliurst  (Chancellor):  The  jury  foiund  for  the  plaintiffs  below  on  the 
material  issues,  and  where  would  have  been  the  use  of  going  on  when  the  cause  was 
ended? 

Tindal  (Solicitor-General),  and  Mr.  Patteson  :   It  might  be  material  with  refer- 

tlie  minister  was  entitled  to  compensation  for  the  time  he  had  been  kept  out  of  his 
glebe  subsequent  to  the  order  of  the  Pr6sb3rtery,  and  iTouitted  tO'  the  Court,  below  to 
calculate  the  same  as  sliould  be  just.  The  grounds  of  tliis  judgment  were  not  openly 
stated  by  the  Lord  Chief  Baron  Alexander,  who  sat  in  the  House  when  this  case  was 
before  it ;  but  probably  the  reason  may  be,  satisfactorily  enough,  inferred  from  the 
observations  of  Sir  J.  Leach,  M.  R.  in  the  above  case  of  Auld  and  IlaiiiiJtim,  and  from 
the  judgment  given  in  that  case. 
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ence  to  the  costs;  and,  at  all  events,  it  had  boen  held  that  the  jury  was  bound  [58] 
to  give  their  verdict  on  all  the  issues,  unless  discharged  by  cunsent,  oven  althouLrii  uu 
injury  accrued  from  their  neglect. 

Messrs.  Tidd  and  Brodrick,  for  the  defendants  in  error,  contended  tiiat  the 
judgment  ought  to  be  affirmed,  for  the  following  reasons: 

1st,  That  tlie  jury  having  found  a  verdict  for  the  defendants  in  error,  on  tlie 
issue  joined  on  the  first  plea,  so  far  as  the  same  relates  to  tlie  promises  and  under- 
takings in  tlie  first  twelve  counts  of  the  declaration  mentioned,  witli  £21,000  damages 
and  costs  of  suit,  and  for  the  plaintiffs  iii  error,  on  the  same  issue,  so  far  as  it  relates 
to  tlie  promises  and  undertakings  in  the  tliirteenth,  foiirteentli,  fifteenth  and  six- 
teenth co'unts,  and  also  on  the  issue  joined  on  the  second  plea,  as  to  the  promises  and 
undertakings  in  the  last  four  counts  of  the  declaration  ;  and  having  also  found  a 
verdict  for  tlie  defendants  in  error,  on  the  issue  joined  on  tlie  rejoinder  to  the  re- 
plication to  the  plea,  of  the  Statute  of  Limitations,  as  to  the  first  twelve  counts  of  the 
declarations,  it  became,  and  was  wholly  immaterial  and  unnecessary  for  the  jury 
to  find  any  verdict  on  the  said  lastrinentioned  issue,  as  to>  the  thirteenth,  fourteenth, 
fifteenth  and  sixteenth  counts,  or  on  tlie  issue  joined  on  the  rejoinder  to>  the 
replication  to  the  last-mentioned  plea,  as  to  the  last  four  counts  of  the  declaration, 
or  on  the  issue  joined  on  the  replication  to  the  plea,  of  set-off,  as  to  the  several 
promises  and  undertakings  in  the  last  eight  counts  of  the  said  declaration  mentioned  ; 
and  the  jurors  were  therefore  properly  discharged  from  giving  any  verdict  thereon. 

2dh-,  That  the  jury  having  so  found  a  verdict  for  the  plaintiffs  in  error,  on  the 
issue  joined  on  the  said  first  plea,  so  far  as  the  same  relates  to  the  promises  [59]  and 
undertakings  in  the  said  tliirteenth,  fourteenth,  fifteenth,  and  sixteenth  counts;  and 
also  on  the  issue  joined  on  the  second  plea,  as  to  the  promises  and  undertaliings  in 
the  last  four  counts  of  the  said  declaration  mentioned,  and  thereby  negatived  tlio 
supposed  causes  of  action  in  the  said  thirteenth,  fourteenth,  fifteenth  and  sixteentli, 
and  also  in  the  said  last  four  counts  respectively  mentioned,  could  not  have  found 
that  the  defendants  in  error,  and  Francisco  Bernis,  were  oi-  were  not  at  the  resjiective 
times,  when  those  several  causes  of  action  did  respectively  accrue  to  them,  in  parts 
beyond  the  seas;  or  that  tlie  defendants  in  error,  before  or  at  tlie  time  of  the  com- 
mencement of  tlie  action,  were  indebted  to  the  plaintiffs  in  error,  in  any  sum  of  money 
exceeding  tlie  damage  sustained  by  tlie  defendants  in  error,  by  reason  of  the  not  per- 
forming of  the  several  supposed  promises  and  undertakings  in  the  last  eight  counts 
of  the  said  declaration  mentioned. 

3dly,  That  if  the  jury  had  found  a  verdict  for  the  plaintiffs  in  error,  on  tlie  issue 
joined  on  the  rejoinders  to  the  replication  to  the  plea  of  the  Statute  of  Limitations, 
as  to  the  thirteenth,  fourteenth,  fifteenth,  and  sixteentli,  and  last  four  coiunts  of  the 
declaration,  or  on  the  issue  joined  on  the  replication  to  the  plea  of  set-oft',  as  to  the 
several  promises  and  underta.kings  in  the  last  eight  counts  of  the  said  declaration 
mentioned,  the  plaintift's  in  error  would  not  have  been  entitled  to  any  costs  thereon. 
See  the  cases  of  Postaii  v.  Stanii-ay,  Extrix.  5  East,  261,  and  House  v.  Thames  Com- 
missioners, 3  Brod.  and  Bing.  117. 

4thly,  That  at  Coniinon  Law,  (as  appears  by  the  cases  referred  tO'  in  Com.  Dig. 
Title,  Pleader  S.  27,)  it  was  sufficient  if  the  substance  of  the  issue  were  found,  or  so 
much  of  it  as  would  have  maintained  the  action  [60]  or  defence.  And  since  tlie 
statute,  4  Anne,  c.  16,  sec.  4,  which  allows  the  defendant  to*  plead  several  matters,  if 
any  one  or  more  of  tlie  issues  joined  on  several  pleas  be  found  for  tlie  plaintiff  or 
defendant,  which  entitle  him  to.  judgment  on  the  whole  record,  the  Court  will  give 
judgment  tliereon,  notwithstanding  there  be  no  verdict,  or  a  bad  imperfect  verdict  on 
other  issues,  tlie  finding  upon  which  in  consequence  becomes  immaterial.  See  the 
cases  of  Barthtt  v.  Spoo/ie?;  Barnes,  461  ;  Barber  v.  Di.ron,  1  Wils.  44  ;  a.nu  Cossey 
V.  Diggons,  2  Barn,  and  Aid.  546. 

5thly,  As  it  appears  by  the  postea,  returned  by  the  Chief  Justice,  before  whoui  tJie 
cause  was  tried,  and  is  certified  by  him,  as  part  of  the  proceedings  at  the  trial,  that 
the  jurors  were  discharged  from  giving  any  verdict  as  tO'  the  issues  joined  on  the 
rejoinder  to  tlie  replication  to  tlie  third  plea  of  the  Statute  of  Limitations,  so  far  as 
the  same  relates  to  the  thirteentli,  fourteenth,  fifteenth,  and  sixteenth,  and  last  four 
counts  of  tlie  declaration,  and  also  on  the  issue  joined  oa  the  replication  to  the  last 
plea  of  set-off,  as  to  tlie  several  supposed  promises  and  undertakings  in  the  last  eight 
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counts  of  tlie  said  declaration,  it  must  be  presumed  that  the  jurors  were  duly  and 
rightly  discharged  from  giving  any  verdict  thereon. 

Gthly,  That  the  plaintiffs  in  error  could  not  have  sustained  any  damage  by  the 
jurors  having  been  so  discharged  from  giving  any  verdict  in  the  last  mentioned  issues. 

7thly,  Tliat  it  was  not  the  business  of  the  defendants  in  error,  but  of  the  plaintiffs 
in  error,  tO'  have  tlie  last  mentioned  issues  determined,  if  they  had  been  so  disposed, 
or  imagined  tliat  thereby  they  might  be  entitled  to  costs  or  any  otlier  advantage.  See 
Bartieii,  462. 

[61]  Lord  Lyndhurst  (Chancellor) :  The  principle  now  is,  tliat  the  consent  is  un- 
necessary. There  are  several  modern  cases  in  which  the  Judges,  of  their  own 
autliority,  took  upon  tliem  to  discliarge  the  jurors.  A  venire  facias  de  novo  has  often 
been  applied  for  on  the  same  ground,  which  is  substantially  the  same  thing,  and  has 
been  refused. 

Judgment  affirmed. 


[62]  In  Appeal  from  the  Irish  Chancery. 

MOXTGOMERY, — A'ppellant;  REILLY  and  others, — Respondents. 

[Mews'  Dig.  xii.  8-37  ;  S.C.  1  Bli.  N.S.  -364  ;  Hay  and  J.  App.  liv.     See  Ha-mmersley 
V.  De  Biel,  1845,  12  CI.  and  F.  45,  at  p.  65  ;  Jorden  v.  Money,  1854,  b  H.L.C.  185.] 

A  father,  after  having  expressed  an  intention  of  making  a  larger  provision  for  his 
younger  children  than  he  had  before  done,  dies  without  having  executed  the 
intention.  The  son  and  heir-at-law,  apprized  of  his  father's  intentions, 
enters  into  a  correspondence,  in  which  he  states  a  resolution  on  his  part  to 
make  a  further  provision  for  the  younger  members  of  the  family.  His  sister's 
allowance  being  £4000,  she  marries  on  the  faith  of  this  correspondence. 
Held,  a  good  marriage  settlement,  and  that  the  son  was  bound  to  pay  the 
£4000. 

In  1801,  the  Reverend  Hugh  Montgomery  made  his  will,  which  was  executed  only 
by  two  witnesses.  In  1807,  his  circumstances  being  considerably  altered,  he  ex- 
pressed his  ii'tentiou  of  making  another  will  and  charging  his  estate  with  a  larger 
sum  for  younger  children  ;  but  died  soon  after,  without  having  executed  his  inten- 
tions. The  Rev.  William  George  Wakely,  a  confidential  and  intimate  friend  of  the 
deceased,  communicated  his  intention  to  the  appellant  his  eldest  son  and  heir  at  law, 
and  the  appellant  wrote  in  answer,  that  he  would  carry  his  father's  intention  into 
effect,  and  charge  his  real  estate  with  that  view.  By  this  arrangement  the  appel- 
lant's sister  Emily,  one  of  the  respondents,  was  to  have  a  sum  of  £4000  secured  to 
her  on  the  estates,  with  interest  until  it  should  be  paid.  On  the  faith  of  this  promise 
a  marriage  took  place  between  Emily  and  the  respondent  Reilly,  and  they,  as  the 
appellant  aiitrwards  refused  to  pay  in  1822,  filed  their  bill  in  Chancery  for  a  specific 
performance  of  the  agreement. 

[63]  The  agreement  or  marriage  settlement,  as  it  was  called,  was  contained  in  the 
correspondence  between  Mr.  Wakely  and  the  appellant,  before  the  marriage,  and 
some  correspondence  between  him  and  Reilly  after  the  marriage. 

To  render  this  correspondence  intelligible,  it  is  necessary  to  premise,  that  the 
appellant's  mother,  the  respondent  the  Honourable  Georgina  Charlotte  Emilia 
Hannah  Montgomery,  is  the  youngest  of  the  three  sisters  of  Lord  Viscount  Bangor  : 
that,  in  the  event  of  his  lordship's  dying  intestate,  and  without  issue,  (an  event 
which  from  his  advanced  age,  and  liaving  been  for  the  last  forty-five  years  a  lunatic, 
is  morally  certain,)  slie  will,  if  she  survives  Iiim,  be  entitled  to  a  distributive  share 
of  his  personal  property  :  that  the  amount  of  that  personal  property  appears  at  the 
time  of  the  examination  of  witnesses  in  this  cause,  to  be  about  £300,000  regularlv 
increasing  ;  and  that  the  share  of  tliat  sum  to  which  the  respondent  Georgina  Char- 
lotte Emilia  Hannah  Montgomery  would  be  entitled,  is  one-sixth,  with  the  probability 
or  chance  of  being  increased,  by  the  death  of  either  or  both  of  her  two  surviving 
unmarried  sisters,  to  one-fifth  or  one-fourth. 
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On  the  SdUi  of  July  181G,  Mr.  Wakely  addressed  a  letter  to  the  appellant,  who  was  ■ 
then  in  London,  in  wliieh  lio  says,  among  other  things,  "  Your  letter  did  not  reach  me 
as  soon  as  it  might :  you  need  make  no  apology  to  me  for  writing  freely  on  your 
family  affairs.  Before  I  have  any  communication  with  Grey  Abbey  (the  family 
residence  of  appellant,  in  the  north  of  Ireland),  let  us  first  completely  understand 
what  is  to  be  done  and  e.\pected  :  then  I  shall  be  able  to  answer  the  questions  i)ut  to 
me.  You  e.xpect  your  mother,  brothers  and  sister  to  legally  [64]  convey  to  you  their 
claim  on  Lord  Bangor's  money:  do-  you  mean  the  whole  of  it,  present  or  to  come? 
Suppose  this  agreed  on.  how  are  you  to  manage  with  the  minors?  Your  first  deter- 
mination was  £800  a-year  for  your  mother,  and  £5000  each  for  younger  children." 
He  requests  him  to  beexplicit  on  the  subject,  and  states  tliat  the  appellant's  mother 
had  expressed  her  surprise  that  he  had  not  executed  a  deed  according  to  his  first  pro- 
posal. He  then  presses  for  a  final  adjustment  of  the  business,  and  says,  "  It  is  natural 
that  your  family  should  wish  the  business  finally  settled  as  far  as  it  can  be;  delay  to 
your  sister  would  be  vei-y  prejudicial;"  (meaning  thereby  the  respondent  Emily 
Georgina  Sust.nna  Reilly ;)  and  adds  "  you  are  now  the  f atlier  of  your  family,  and 
it  is  well ;  for  God  has  blest  you  with  a  clearer  understanding  than  falls  to  the  lot  of 
most  people,  which  will  help  you  to  settle  these  matters  as  nearly  as  possible  in  the 
way  you  wish."  And  he  concludes  by  saying,  "  I  do  not  mean  to  write  to  the  North 
till  I  hear  from  you,  as  I  never  understood,  from  any  of  the  family,  that  you  had  fully 
explained  your  wishes  and  intentions  to  any  of  them.  I  think  I  understood  you 
myself ;  but  your  answer  to  those  questions  will  remove  all  possibility  of  doubt." 

To  this  the  Appellant  replied  by  letter,  dated  London,  idth  July  1816,  in  which 
he  speaks  of  the  expectations  from  Lord  Bangor's  personal  estate,  and  of  the  circum- 
stance of  some  of  his  brothers  being  minors,  as  likely  to  create  a  difficulty  in  making 
a  final  arrangement  at  that  time;  but  still,  though  appearing  fully  aware  of  that  diffi- 
culty, expresses  a  wish  to  proceed  to  a  negotiation  with  the  adults  on  the  subject. 
He  then  proceeds  as  follows :    "  Your  kindness  emboldens  me  to  make  one  proposal 
to  you,  which  I  trust  will  [65]  convince  you  of  my  readiness  to  come  to  a  conclusion, 
and  to  do  every  thing  that  is  fair  and  honourable  towards  my  family.     As  you,  my 
dear  Sir,  are  now  fully  acquainted  with  all  my  feelings  and  guides  of  conduct,  if 
you  will  be  so  kind  as  to  desire  Arthur  to  send  you  a  correct  copy  of  my  rent-roll, 
specifying  the  bad  or  rather  insolvent  tenants,  as  also  a  full  statement  of  my  debts, 
and  any  other  paper  you  may  require  ;  if  you  then  will  lie  so  kind  as  to  compare 
and  balance  these,  making  allowance  between  actual  net  income  and  paper  rent-roll, 
which  from  experience  I  feel  you  are  veiy  capa'ble  of  doing,  and  am  sure  are  aware 
is  no  small  sum,  even  in  the  best  paid  estates  ;  if  you  will  trouble  yourself  with  all 
this,  and  decide  between  my  family  and  me,  I  hereby  engage  to  sign  whatever  deed 
may  be  tendered  to  me,  certified  tO'  have  been  drawn  up  under  your  directions."     He 
then  mentions  several  arrangements  he  had  previously  in  contemplation  on  the  sub- 
ject, and  further  adds,  "  my  estate  is  heavily  burdened  in  addition  to  the  claim-  of 
the  family;  hut  if  any  arrangement  could  be  made  to  give  me  a  certain  prospect  of 
future  relief,  I  would  not  hesitate  a  moment  reducing  myself  to  the  most  limited  in- 
come,  and  at   once  settling  the  whole  business.     The  minors  certainly  offer   diffi- 
culties ;  but  if  tiie  family,  who  are  now  of  age,  sincerely  put  their  shoulders  to  it, 
and  in  short  are  determined,  both  now  and  hereafter,  to  act  an  honest  and  equitable 
part,  I  think  it  might  be  arranged  by  your  kind  interference.     Might  not  a  trust 
be  raised?     1  am  willing  to  allow  my  whole  estate  to  be  so  vested;  but  I  will  suggest 
nothing,  but  leave  every  thing  to  your  kind  arrangement  and  discretion  ;    again 
repeating,  do  you,  my  dear  Sir,  with  my  estate  what  you  please,  so  as  it  is  kept 
together  ;  for  I  well  know  my  father  never  would  submit  to  its  dismemberment:"  and 
enclose.s  [66]  in  this  letter  a  statement  and  calculation  "■  to  assist  Mr.  Wakely  in 
forming  an  opinion  on  the  subject,"  (V.  Appendix,  No.  3,)  which  shows  the  appellant 
to  have  taken  pains  to  be  minutely  instructed  as  to  the  amount  and  circumstances  of 
his  property  at  tlie  time. 

On  receiving  this  letter,  Mr.  Wakely  immediately  went  to  Grey  Abbey,  in  order 
to  obtain  thv-  necessary  information  ;  and,  having  done  so,  he  addressed  a  letter  to 
the  appellant,  dated  Grey  Abbey,  I7th  October  1816,  which  contains  the  following 
passage:  "  My  dear  William,  I  fear  you  think,  by  this  time,  that  I  have  neglected  you 
and  your  last  letter;  but  I  found  it  impossible  to  get  a  sufficiently  explicit  account, 
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by  letter,  either  of  the  jiroperty,  or  of  what  the  parties  concerned  would  be  at  I 
have  seen  the  rent-roll,  etc.  etc.  Your  mother  tliinks  your  father's  will  valid,  with 
respect  to  the  legacy  to  her  of  the  furniture,  stock,  etc. ;  that  they  were  well  worth 
£2000  and  more,  indeed  ;  that  therefore  you  should  add  £'200  ivyear  to  lier  jointure 
of  £600,  making  a  clear  sum  for  her  of  £800  a-year,  without  the  interference  of  any 
one.  She  intends  to  take  with  her,  when  going,  the  spoons  and  forks;  nothing  more. 
She  most  readily  and  freel}''  offers  you  as  follows :  to  secure  to  you  your  share  of 
Lord  B.'s  fund  and  to  add  to  it  £1500;  both  to  be  paid  to  you  inmiediately  on  the 
death  of  Lorl  B.  We  both  think  that  the  young  people  should  secure  to  you  the 
£1500,  in  ca.f  your  mother  dies  before  Lord  B.  :  this  is  a  material  point  in  your 
favour.  As  you  mention  that  your  means  will  not  allow  you  to  do  what  you  first 
intended,  it  is  now  proposed  that  you  pay  £4000  (four  thousand  pounds)  to  each  of 
the  young  people,  at  the  death  of  Lord  B. ;  till  that  event  takes  place,  to  pay  them 
£250  a-year  each,  as  they  come  of  age :  this  to  be  so  settled  now,  as  [67]  that  each  of 
them,  as  they  come  of  age,  will  be  legally  entitled  to  it,  and  be  able  to  make  settle^ 
ments  at  mairiage,  or  dispose  of  their  shares  by  will  or  otherwise;  that,  on  the 
marriage  of  your  sister,  she  should  be  at  liberty  to  call  for  the  £4000,  if  it  should  be 
thought  expedient  to  get  the  money,  instead  of  the  £250  a-year.  You  allowed  £200 
a  year  for  th  »■  boys  at  school,  and  said  you  would  allow  £150  a-year  to  Charles,  to 
manage  for  himself  :  in  this  there  can  hardly  be  any  change ;  as,  though  £200  a-year 
may  be  more  than  Francis  and  Sandys  cost  at  present,  yet  hereafter  it  will  not:  it 
is  not  intended  that  they  shall  be  any  further  expense  to  you,  even  for  pocket  money. 
As  far  as  I  can  judge,  your  rent-roll  amounts  to  £5176  lis.  5id.  exclusive  of  the 
demesne  and  islands  ;  some  of  this  is  uncertain,  and  you  will  see  on  the  other  side 
an  allowance  for  it.  In  the  roll  the  slate  quarries  are  put  down  as  producing  £200 
a-year ;  this  may  not  be  too  high  an  income  for  them,  as  I  hear  they  have  produced 
£450,  or  nearly,  a-year  formerly. 

"  This  is  a.  statement  of  what  I  have  said,  and  what  you  are  to  pay  : 

"  To  your  mother £800  0  0  a-vear. 

—  4  oi  age 1000  0  0 

—  3  others 350  0  0 

—  2  annuities 132  0  0 

—  Interest  of  debt 1516  8  9i 


379S     8     9i 
Balance  in  vour  favour       ......         1378     5     8 


£5176  14     5A 


"  From  this  balance  take  off  £178  5s.  8d.  which,  as  far  as  1  can  see,  will  fully  cover 
the  uncertain  part;  then  [68]  you  have  for  yourself  £1200  a-year,  a  good  demesne, 
and  a  house  well  furnished.  I  don't  say  more  than,  with  good  management,  you 
might  contrive  to  live  on  it.  I  see  that  part  of  your  income  is  an  annuity  from  Mr. 
Echlin  :  his  life  ought  to  be  insured  for  what  the  annuity  cost." 

This  letter  appears  to  have  reached  the  appellant  on  the  continent;  and  he  imme- 
diately replied  thereto  by  a  letter  from  946  Rue  Verte,  but  without  other  date,  but 
which  appears,  from  the  post-mark  and  the  testimony  of  the  said  Reverend  William 
George  Wakel}',  to  have  been  received  by  him  on  or  about  the  16tli  of  November 
1819  ;  and  which  contains,  among  others,  the  following  passages:  "  I  do  not  know 
how  to  thank  you  for  the  trouble  you  have  taken,  and  the  unexampled  kindness  of 
settling  the  affairs  between  me  and  my  family.  I  trust  you  have  the  satisfaction  to 
have  left  theiu  contented.  Had  your  decision  been  unfavourable  to  me,  you  may  rest 
assured  I  should  have  been  satisfied.  All  I  looked  for  was  strict  justice,  and  from 
your  hands  I  have  received  it.  As  to  my  mother's  claims,  I  must  make  one  or  two 
observations.  The  will  as  to  the  chattels  has  not  certainly  the  defect  which  renders 
it  invalid  as  to  the  freehold  estate,  admitted  ;  but  I  deny  its  being,  by  any  possibility, 
beneficial  to  any  of  the  legatees,  because  the  debts,  both  simple  contract  and  others, 
that  did  not  affect  the  freehold,  except  on  a  deficit  of  assets,  amounted  in  total  to  a 
much  larger  sum  than  the  produce  of  any  chattel  property  of  which  my  father  died 
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possessed.  Cn  my  taking  upon  myself  the  responsibility  of  those  debts,  surely,  in 
common  justice,  all  chattels  became  mine:  in  sliort,  witliout  going  into  particulars^, 
there  was  an  arrear  of  interest,  on  one  sum  alone,  of  above  £3000,  and  different  [69] 
smaller  ones,  amounting  to  at  least  another  thousand  ;  to  which  add  book  debts  and 
servants  wages:  £5000  would  not  be  beyond  the  total;  but  in  my  opinion  consider- 
ably within  it.  As  that  would  exceed  all  proceeds  of  assets,  I  need  not  say  that,  had 
I  put  them  to  the  will,  and  confined  them  to  take  under  it,  I  could  have  added  all 
bond  debts  upon  which  no  judgment  was  entered,  and  not  a  penny  of  which  was  I 
liable  to,  as  long  as  there  was  a  pin  of  chattels.  Upon  those  grounds  I  deny  my 
mother's  claims,  as  a  right:  for  which  reason,  and  that  they  may  all  fairly  under- 
stand that  what  they  take  I  might  have  witldield,  I  shall  certainly  make  no  objection 
to  my  mother  having  the  use  of  the  spoons  and  forks  you  mention,  or  indeed  any 
remainder  oi  the  plate  she  may  choose  for  her  life,  reversion  to  me  or  my  heirs.  The 
value  is  but  small ;  of  tlie  reversionary  of  course  nothing :  but  there  are  limits  at 
which  I  must  stop  in  justice  to  myself.  There  are  stories  come  to  my  ears  in  London 
about  Emily,  indeed  so  openly  talked  about,  that  I  was  asked  if  it  was  not  actually 
the  case  ;  but  as  you  say  nothing  of  it,  though  her  never  having  written  to  me  since 
May  last  makes  me  very  suspicious,  I  would  fain  hope  it  is  not  true;  namely,  that 
she  is  going  to  be  married  to  James  Reilly.  She  long  knows  my  opinion — an  opinion 
drawn  from  n'e  by  herself  ;  and.  if  she  is  going  to  act  contrary  to  that  opinion,  which 
she  professed  to  me  she  would  be  guided  by — in  short,  if  she  marries  J.  R.,  I  can 
never  consider  her  otherwise  than  having  acted  most  deceitfully  towards  me;  it  will 
be  a  marriage  I  can  never  acknowledge  ;  she  must  bid  farewell  to  Grey  Abbey  foi  ever. 
I  do  not  pretend  to  any  right  of  interference;  but  as  she  has  an  opinion  in  writing 
of  mine,  not  expressed  in  the  gentlest  terms.  I  cannot  [70]  forgive  the  deceit  of  draw- 
ing out  an  opinion  by  pretending  to  hold  the  pame,  when  she  must  have  been  if  this 
report  is  true,  which  I  fear  much  it  is,  mentally  determined,  the  first  opportunity, 
to  act  control  y  to  it.  As  to  my  not  being  able  to  live  on  £1200  a-year,  I  trust  I 
shall  always  b"  able  to  reduce  my  expenses  to  my  income,  when  all  other  control  over 
my  purse  is  removed.  £200  a-year  is  certainly  a  high  average  for  the  quarries;  I 
am  not  aware  of  their  ever  netting  £450.  I  never  will  myself  count  them  in  my  rent- 
roll,  considering  them  as  only  making  up  for  and  equalizing  the  bad  or  waste  parts 
of  the  demesne  ;  they  ue\'er  were  averaged  at  more  than  £200  at  their  best  times,  and 
last  year  were  a  losing  concern.  I  should  like  to  know  what  the  bogs  were  put  at ; 
they  never  realized  their  calculated  average,  but  it  is  a  matter  of  no  essential  conse- 
quence." 

In  the  autumn  of  1816,  a  treaty  of  marriage  was  entered  into  between  the  re- 
spondents .James  and  Emily,  alluded  to  in  the  foregoing  letter,  and  also  in  the  subse- 
quent correspondence;  and  it  may  here  be  admitted  distinctly,  that  this  match  never 
met  with  the  approbation  of  the  appellant ;  but  on  the  other  hand  it  appears  distinctly, 
from  this  as  well  as  his  subsequent  letters,  that  his  disapprobation  was  never  made  a 
ground  for  withholding  from  the  respondent  Emily  the  provision  he  intended  to 
make  for  her,  with  the  other  younger  branches  of  the  family ;  and  accordingly  in  a 
letter  of  appellant's  to  respondent  James,  dated  24th  December,  in  which  he 
declares  he  v,  ill  never  recognise  the  respondent  James  as  a  brother,  he  never  once 
intimates  an  intention  of  withholding  the  portion  he  designed  for  his  sister  ;  but  the 
subsequent  letters  will  put  this  matter  beyond  all  possibility  of  doubt. 

[71]  On  the  6th  of  January  1817,  the  appellant  addressed  a  letter  to  the  said 
William  George  Wakely,  dated  Brussels  ;  and,  alluding  to  the  expected  intermarriage 
of  the  respondents  James  and  Emily,  he  says,  "  A  few  posts  ago  I  received  your  kind 
letter  of  the  10th  December,  and  would  have  answered  it  immediately,  but  for  the 
unsettled  state  I  was  and  am  still  in.  about  this  to  me  horrible  match  of  my  sister's  ; 
it  is  in  vain  to  tiy,  I  can  never  be  reconciled  to  it,  or  induced  in  any  manner  to 
receive  the  gentleman  as  my  brother."  And  after  stating  tliat  he  was  himself  about  to 
be  married,  he  proceeds  as  follows :  "  I  am  thus  explicit,  because  you  have  at  all  times 
taken  such  a  kind  interest  in  all  the  affairs  of  our  family,  and  to  show  to  you  that 
my  marriage  will  not  in  any  manner  affect  the  arrangement  you  have  so  kindly 
undertaken  between  me  and  my  family,  the  manner  of  putting  which  into  execution, 
to  prevent  mistakes,  I  shall  now  repeat ;  £4000  each  to  be  secured  upon  certain  lands, 
principal  not  payable  till  after  the  deatli  of  Lord  Bangor,  interest  to  commence  to 
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eacli  on  their  coming  of  age ;  my  brotliers  to  be  settled  on  marriage,  in  the  manner 
most  agreeable  tO'  the  parties  concerned  ;  my  sister's  to  be  secured,  first  to  herself  for 
life,  then  sliare  and  share  alike  among  her  children  ;  but  in  all  cases,  in  failure  of 
issue,  reversion  to  my  estate.  My  mother  to  have  £800  a-year,  secured  to  her  for  life, 
and  the  use  of  the  plate  which  she  lias  chosen  for  her  life:  also  I  am  to  be  secured  my 
share  of  Lord  Bangor's  dividend  by  my  mother,  as  also'  £1500  over  and  above  that 
sum,  for  the  paj^ment  of  which  latter  sum  m}-  brothers  and  sister  are  to  become  bound, 
as  my  mother  might  die  before  Lord  Bangor  :  and,  to  sum  up  all,  they  are  to  assign  to 
me  all  title  or  claim  which  they  may  have,  or  fancj'  [72]  they  have,  upon  my  father's 
chattels,  or  the  estate,  either  in  virtue  of  his  will,  marriage  settlement,  or  any  other 
claim  whatsoever.  This,  I  think,  is  an  abstract  of  the  agreement;  and  when  put 
into  the  form  of  a  deed,  if  assented  to  by  them,  I  am  willing  and  ready  to  e.xecute  it 
at  any  time.  I  will  not  entangle  myself  with  Mr.  James  ReiUy;  if  this  uiarriage 
goes  on,  I  will  neither  meddle  nor  make  with  it  or  their  settlements.  What  Emily 
gets  from  me,  she  shall  take  under  the  same  deed  as  the  rest  of  my  family ;  it  shaU  be 
therein  strictly  settled,  and  Mr.  J.  R.  nor  any  other  person  she  may  choose  to  marry, 
shall  have  nothing  to  say  tO'  it." 

To  this  letter  Mr.  Wakely  replied  by  letter  bearing  date  the  25tli  day  of  January 
1817,  by  wliicli  he  endeavours  to  prevail  on  the  appellant  not  to  insist  upon  having 
his  brothers  portions  settled  as  intimated  in  his  letter  of  the  6th  January.  On  the 
subject  of  the  marriage  between  the  respondents  he  writes  thus:  "  The  writings  are 
preparing  b}'  Keown,  relative  to  your  sister  and  James  R.  ;  I  communicated  your 
decision,  as  mentioned  in  }'ours  of  the  6th,  to  your  mother,  as  to  what  you  would 
give  Emily,  and  the  terms,  etc.  Reilly  settles  £1000  (one  thousand  pounds)  in  money 
on  your  sister,  in  case  she  survives  him,  and  a  jointure  of  £"260  a^year  ;  her  own  of 
course  is  to  be  as  you  determined."  And  on  the  subject  of  his  brothers  he  proceeds 
thus:  "  But  as  to  your  brothers,  this  alteratiion  of  yours  is  a  very  serious  one,  and 
probably  was  not  in  contemplation  when  you  wrote  your  last  of  the  6th  instant.  If 
their  fortunes  are  only  to  be  paid  on  their  marriage,  and  to  revert  to  your  estate  in 
case  of  failure  of  issue,  what  are  they  but  poor  annuitants?  how  are  they  to  advance 
themselves,  on  any  occurrence?  they  could  [73]  not  be  possibly  put  into-  a^  more 
awkward  predicament.  The  plan  I  sent  you  from  Grey  A.  did  not  contain  such  an 
arrangement,  your  consent  tO'  which  I  communicated  to  the  parties  concerned.  Put 
yourself,  by  supposition,  into  the  situation  of  a.  younger  brother,  similarly  circum- 
stanced as  yours  will  be,  if  they  are  to  be  annuitants,  and  you  may  easily  guess  what 
must  be  the  sensations  of  Hugh,  and  Edward,  and  Arthur,  on  hearing  that  so  very 
great  a.  change  is  to  take  place.  I  took  particular  pains  that,  the  plan  I  sent  from 
Grey  A.  should  be  clear,  but  I  really  do  not  think  you  meant  this  when  you  wrote  last ; 
at  all  events  it  is  but  right  that  you  should  immediately  explain  yourself.  Whatever 
your  brothers  are  to  have,  they  should  have  the  power  over  when  they  come  of  age. 
Consider  the  matter,  and  I  am  certain  you  will  decide  as  you  ought.  I  am  neither 
afraid  of  your  head  or  heart." 

To  this  the  appellant  replied  by  a,  letter,  dated  19th  March  following,  by  which 
he  relinquishes  the  desire  of  having  his  brothers  portions  brought  into  strict  settle- 
ment, but  insists  on  it  as  to  his  sister's.  His  words  are,  "  As  you  say  you  cannot  see 
the  business  in  the  same  light  with  me,  I  most  willingly  consent  to  your  construction 
O'f  tlie  agreement.,  as  far  as  relates  to  my  brothers  ;  but  as  to  my  sister,  I  cannot  bring 
myself  to  alter  one  tittle  ;  she  must,  abide  the  consequences  of  her  unkind  conduct 
towards  me." 

At  the  commencement  of  the  marriage  treaty  between  the  respondent  James  and 
his  intended  wife,  the  respondent  James,  having  applied  to  Mrs.  Montgomeiy,  the 
mother  of  the  respondent  Emily,  for  information  as  to  the  amount  of  her  daughter's 
fortune,  was  informed  by  her  that  it  was  £5000,  to  be  secured  on  the  appellant's 
estates,  but,  at  the  same  time,  was  referred  by  [74]  Mrs.  Montgomery  to  Mr.  Wakely, 
as  the  peirson  fully  acquainted  with  all  the'  particulars  and  circumstances  of  the  said 
fortune,  and  the  person  in  the  confidence  of  the  whole  family,  especially  of  the 
appellant.  The  respondent  James  accordingly  called  on  the  said  Mr.  Wakely,  who 
informed  the  respondent  James  that  the  fortune  of  tlie  respondent  Emily  was  not 
£5000,  but  only  £4000,  to  be  settled  on  her  brother's  estate,  and  which  he  had 
promised  by  letter  to  execute  a  deed  to  secure,  and  tliat  he  had  authority  to  say  so,  and 
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read  to  the  respondent  James  extracts  from  his  correspondence  with  the  appellant, 
but  did  not  read  all  or  give  copies,  because  he  conceived  some  of  the  expressions 
therein  might  be  deemed  offensive,  and  prevent  a  reconciliation. 

Shortly  lUterwards  the  respondent  James,  being  obliged  tO'  leave  Dublin,  ho  re^ 
quested  his  brother-in-law,  Francis  Hamilton,  esquire,  barrister,  to  communicate 
with  the  said  Mr.  Wakel}-,  and  to  arrange  with  him  the  terms  of  the  settlement  to  be 
made  on  the  said  intended  marriage.  Accordingly  the  said  Francis  Hamilton,  on 
Ijehalf  of  the  respondent  James,  had  several  interviews  with  Mr.  Wakeh-  and  Richard 
Keown  (the  solicitor  of  appellant)  ;  and  a  negotiation  took  place,  in  which  the  said  Mr. 
Wakel}'  and  the  said  Richard  Keown  appeared  to  act  for  and  on  behalf  of  the  appellant 
and  his  family,  and  they  both  assured  the  said  Francis  Hamilton,  that  the  sum  of 
£4000  was  promised  by  the  appellant  to  his  sister,  and  that  it  was  perfectly  secure, 
and  only  required  the  legal  form  of  a  deed  to  be  entered  into  for  the  purpose,  and 
which  the  appellant  had  promised  to  execute  immediately  on  his  return  from  the 
Continent;  but  as  the  appellant  wished  to  [75]  have  it  charged  on  particular  lauds, 
not  then  ascertained,  it  would  be  better  not  to  mention  the  same  in  respondent's 
marriage  settlement.  On  the  faith  of  these  representations  the  treaty  was  concluded  ; 
the  said  Francis  Hamilton,  having  corresponded  with  the  respondent  James,  pending 
the  negotiation,  and  informed  him  of  the  result. 

In  the  course  of  the  treaty  Mr.  Wakely  recommended  that  Mr.  Keown,  who  had 
been  the  law  agent  of  tlie  late  Mr.  Montgomery,  and  was  then  the  law  agent  of  the 
appellant,  and  now  his  solicitor  in  this  suit,  should  be  employed  tOi  prepare  such 
settlement;  and  the  said  Mr.  Keown  accordingly  had  instructions  drafted  to  be  laid 
before  counsel  ;  and  in  the  instructions  is  contained  the  following  paragraph  :  "  Miss 
Montgomery's  fortune,  it  is  presumed,  need  not  be  mentioned  in  this  settlement ;  it  is 
£4000,  charged  by  her  brother,  or  rather  to  be  charged  on  his  estate  for  her  life, 
witli  remainder  to  her  issue,  failing  which,  to  merge  into  Mr.  Montgomery's  estate." 

These  instructions  were  sent  to  James  Trail  Hall,  esq.  a  barrister  of  eminence,  a 
relative  of  the  appellant,  and  the  person  who  had  acted  as  counsel  for  the  appellant 
and  his  late  father  ;  and,  in  conformity  with  the  instructions  of  Mr.  Wakely,  acting 
according  to  the  wishes  of  the  appellant,  who  desired  to  reserve  the  right  of  ascer- 
taining on  what  part  of  his  estate  the  portion  should  be  charged,  and  also  according 
to  the  wish  of  the  appellant,  as  expressed  in  his  letter  of  the  6th  of  January  1817, 
that  the  limitations  to  which  tliat  sum  was  to  be  subject  should  be 
made  in  the  deed  by  which  such  charge  was  to  be  made,  it  was 
accordingly  omitted  out  of  the  settlement,  which  contained  only  the  property  of  the 
respondent  James,  and  which  was  [76]  duly  executed  on  or  about  the  4th  day  of 
February  1817  (v.  Appendix,  No.  31),  and  thereby  an  annuity,  by  way  of  jointure,  . 
of  £260  a-year,  during  life,  in  case  she  survived  her  intended  husband,  and  a 
further  sum  of  £1000  to  be  paid  her  immediately  on  his  death,  was  provided  for  her, 
and  a  covenant  to  secure  tO'  herself  and  her  executors,  without  the  interference  of  her 
husband,  any  sum  she  might  become  entitled  to  by  the  death  of  Lord  Bangor. 

The  marriage  of  the  respondents  James  and  Emily  was  celebrated  on  the  4th  day 
of  February  1817,  in  the  presence  of  Mrs.  Montgomery,  the  mother  of  the  respondent 
Emily,  and  with  the  full  approbation  of  the  said  Mrs,  Montg-omeiy ;  but  she  states  in 
her  answer,  that  slie  would  not  have  consented  to  it  if  she  had  not  conceived  her 
daughter's  fortune  was  to  be  £4000,  as  she  did  not  wish  her  to  marry  unless  her  own 
fortune,  added  to  that  of  lier  iiusband.  should  be  sufficient  to  support  a  family  in  a 
certain  rank  of  life;  and  the  marriage  treaty  was  concluded  on  the  faith  of  the 
appellant's  agreement  that  his  sister  should  have  a  fortune  of  £4000. 

Before  the  appellant  went  abroad  in  the  year  1816,  he  gave  written  instructions 
to  his  brother  and  agent,  Arthur  Hill  Montgomery,  esq.  directing  him  to  pay  his 
mother  £1000  aryear,  the  respondents  Emily,  Hugh  and  Edward,  £'250  a-year,  and 
to  retain  to  himself  £.300  a-year,  (v.  Appendix,  No.  12).  This  was  accordingly  done, 
and,  in  pursuance  of  the  agreement  negotiated  between  appellant  and  his  family  bv 
Mr.  Wakely,  the  annual  sums  before  mentioned  were  paid,  by  the  said  Arthur  Hill 
Montgomery,  to  the  several  persons  mentioned  in  the  said  instructions  (including 
the  sum  of  £250  paid  to  the  respondents  James  and  [77]  Emily,  until  the  year  1820), 
and  still  continue  to  be  paid  to  all  the  parties  now  living,  mentioned  in  the  said 
instructions,  excepting  the  £250  per  annum  to  the  respondents  James  and  Emily. 
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On  the  other  hand,  in  pursuance  of  the  said  agreement,  the  appellant  got  the 
stock,  plate,  household  furniture,  books,  pictures,  wine  and  money  at  Grey  Abbey; 
was  permitted  to  retain  every  thing  which  his  mother,  brothers  and  sister,  were 
entitled  to  under  the  marriage  settlement  and  will  of  their  father  ;  and  was  also 
permitted  by  tliem  to  receive,  for  his  own  exclusive  benefit,  all  tlie  arrear  of  pay, 
prize-money,  and  personal  property  of  Hugh  Bernard  Montgomery,  who  was  a 
captain  in  His  Majesty's  third  regiment  of  Foot  Guards,  and  died  unmarried, 
intestate,  and  without  issue,  on  or  about  the  1st  day  of  May  1817  ;  and  the  appellant 
was  also  permitted  to  retain  for  himself  his  said  brother  Hugh's  share  of  the  younger 
children's  fortune,  charged  on  his  said  estate. 

During  the  absence  of  the  appellant  on  the  Continent,  his  agent,  Artliur  Hill 
Montgomery,  furnished  him  with  accounts;  and,  in  the  year  1820,  when  the  appellant 
returned  to  Ireland,  and  was  furnislied  with  tlie  account,  he  minutely  investigated  the 
state  of  his  affairs,  and  settled  all  his  accounts  with  his  agent,  Arthur  Hill  Montr 
gomery ;  in  all  which  accounts,  as  furnished  from  time  to  time,  the  annual  sums  paid 
to  his  mother,  brothers  and  sister,  under  the  aforesaid  arrangement,  were  credited 
to  the  agent  without  any  objection.  But,  on  or  about  tlie  10th  of  August,  in  the  same 
year,  the  appellant,  without  liaving  any  previous  communication  witli  the  respondent, 
wrote  to  the  following  effect:  "  From  a  statement  of  tlie  payments  wliich  liave  been 
made  on  my  account  at  different  times  to  your  wife,  since  my  father's  death,  they 
appear  to  [78]  me  to  exceed  tlie  total  amount  of  her  claim  upon  my  estate :  the  sum 
which  appears  to  be  paid  up  to  May  1820,  is  £1071  10s.,  while  her  share  of  £5000, 
settled  as  younger  children's  portions,  together  with  interest,  as  directed  by  my 
father's  marriage  settlement,  at  five  per  cent.,  amounts  to  £883,  less  a  few  shillings. 
As,  therefore,  it  is  my  anxious  endeavour  to  exonerate  my  estate  as  soon  as  possible 
from  all  cliarges,  I  have  now  to  request  tliat,  as  soon  as  convenient,  there  may  be 
transmitted  to  me  your  joint  receipt,  in  full  of  all  claims  upon  my  estate,  together 
with  an  engagement  that,  should  counsel,  at  any  future  period,  advise  any  further 
security  or  form  of  discharge  as  necessary,  you  will  satisfy  it  without  further  expense 
,  to  me.  Ihitil  tlie  above-mentioned  receipt,  with  its  accompanying  undertaking,  be 
regularly  signed  and  transmitted  to  me,  I  must  withdraw  any  allowance  whicli  I  may 
be  inclined  to  give  my  sister,  and  sliall  give  directions  accordingly,"  and  concluded  by 
saying,  "  any  letter  directed  to  me  shall  be  forwarded  :  ''  and  accordingly  he  gave 
directions  to  his  agent  not  to  make  any  further  payment  to  the  respondent,  although 
all  the  other  payments  were  continued.  Immediately  aften'  writing  the  last- 
mentioned  letter,  and  giving  the  above  directions,  the  appellant  set  out  from  Grey 
Abbey  for  the  Continent,  without  waiting  for  any  reply. 

The  respondent  wrote  to  the  appellant,  to  Florence,  to  remonstrate,  and  state  he 
was  advised  not  to  give  such  a  discharge  as  the  appellant  required  ;  and  called  upon 
the  appellant  to  perform  his  promise.  And  the  respondent  received  another  letter 
from  the  appellant,  dated  Florence,  2d  October,  1821,  in  wliich  he  does  not  deny  his 
agreement,  but  appears  only  to  insist  on  his  right  of  having  tlie  sum  settled  as  he 
should  direct.  [79]  His  words  are:  "  It  is  merely  necessary  to  premise,  that  a  greater 
insult  cannot  be  attempted  than  the  accusation  of  a  desire  to  evade  a  promise.  I 
have  invariably  purposed  to  charge  my  estate  with  £4000  for  each  individual  of  my 
father  s  5rounger  family  ;  but  tliis  sum  not  to  be  in  addition  to  any  other  claim  by 
settlement  or  otherwise,  which  tliey  might  have  against  that  estate,  but  it  is  to  be 
released  from  all  such  charges.  That  £iOOO  is  a  sum  more  than  fourfold  their  legal 
right,  I  believe  not  one  of  them  will  pretend  to  deny  ;  a.nd  that  it  is  twice  what  my 
father  intended  for  them,  I  believe  they  are  all  equally  aware :  and  it  is  highly 
probable  that  you,  long  ere  this,  are  conscious  of  the  fact.  Thus  I  cannot  but  con- 
sider that  the  interference  of  a  court  of  equity,  so  far  from  being  to  my  injury, 
would  be  my  ultimate  resource  in  case  of  subtile  hostility ;  though,  indeed,  I  consider 
the  remedy  almost  as  bad  as  the  disease,  not  being  silly  enougli  to  suppose  the 
expense  of  law  to  be  all  upon  one  side:  finally,  I  do  not  see  how.  either  in  law  or 
equity,  I  can  be  prevented  from  arranging  the  detail  of  my  own  free  gift." 

The  Court  of  Chancery  of  Ireland  decreed  for  the  specific  performance;  from 
which  Montgomery  appealed,  for  tlie  following  reasons: 

1st.  Because  the  order  to>  amend  and  tlie  decree  can  onlj'  be  founded  on  the  letter 
of  the  6th  of  January  1817,  for  it  is  only  under  that  letter  that  the  minor  plaintiffs 
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could  have  any  interest  in  the  subject  matter  of  the  suit.  But  that  lett<?r  forms  no 
part  of  the  case  made  by  the  bill — on  tlie  contrary,  the  case  made  by  the  bill  is  in 
contradiction  to  it;  and  on  the  bill  as  now  amendeid  the  minor  plaintiffs  appear  to 
have  no  interest  in  the  subject  matter  of  the  suit. 

[80]  2dly.  Because  the  decree  f,'ive,s  the  plaintiffs  a  relief  not  prayed  by  the  bill,  on 
an  agreement  not  stated  in  the  bill,but  on  a  letter  stated  by  the  answer  of  the  defendant, 
and  uiaterially  differing  from  tlie  agreement  stated  in  the  bill,  and  by  which  letter 
the  defendant  insisted  he  -was  not  bound  ;  and  it  is  against  the  principles  and  practice 
of  a  Court  of  Equity  to  decree  against  a  Defendant  upon  an  agreement  stated  by  him 
differing  from  an  agreement  stated  by  a  Plaintiff",  unless  the  defendant  submits  to 
perform  the  same. 

•3dly,  Because,  even  if  the  plaintiff's  had  by  tlieir  bill  founded  their  case  on  the 
letter  of  the  6th  of  January  1817,  and  that  it  could  amount  to  an  agreement  under 
any  circumstances,  they  sliould  have  shown  by  their  I)ill  that  it  was  assented  to  by  the 
defendant's  family,  and  have  off'ered  to  perform  the  terms  of  it  on  their  parts. 

4thly,  Because  the  decree  assumes,  contrary  to  the  fact,  that  the  defend.ants 
Georgina,  Edward,  Arthur,  and  John  Charles  Montgomery,  had,  by  their  answers, 
offered  to  perform  the  agreement  decreed  as  aforesaid,  Whereas  they  did  not  by  their 
answers  mention  or  allude  to  it,  or  offer  to  perform  any  agreement  but  the  agreement 
stated  m  the  bill,  and  which  agreement  is  negatived,  as  well  by  the  evidence  as  by  the 
decree. 

Stilly,  Because  Wakely,  who  wrote  the  letter  of  the  17th  of  October  1816,  and  to 
whom  the  letter  of  the  6th  of  Januar}'  1817,  was  addressed,  had  no  authority  to  bind 
or  contract  for  the  appellant's  family,  nor  did  he  profess  to  do  so. 

Gthly,  Because  the  letter  of  the  6th  of  January  1817,  was  on  the  face  of  it  only  a 
proposal,  and  conditional  in  its  nature,  amounting  only  to  a  treat}'  which  never  was 
completed. 

7tlily,  Because  that  letter  was  voluntary,  and  without  consideration,  and  as  such 
ought  not  to  be  enforced  in  a  court  of  equity. 

[81]  8thly,  Because  tlie  appellant  never  promised  nor  authorized  any  person  to 
promise  or  represent  that  he  would  give  his  sister,  the  respondent  Emily,  £4000,  or 
any  other  sum,  on  her  marriage  with  the  respondent,  James  Reilly. 

Othly,  Because  the  respondents,  James  Reilly  and  Emily  his  wife,  have  not  shown 
that  their  marriage  was  contracted  on  the  faith  of  any  promise  or  representation 
made  by  the  appellant  in  writing,  or  by  any  person  lawfully  authorized  by  him  to 
do  so. 

For  the  Respondents  it  was  contended,  that  the  decree  ought  to  be  affirmed  for 
the  following  among  other  reasons  : 

1st,  Because,  the  agreement  stated  in  the  correspondence  between  the  appellant 
and  Mr.  Wakely,  is  sufficiently  precise  and  definite  in  its  terms  to  be  carried  into 
execution  by  a  court  of  equity. 

2dly,  Because  this  is  not  a.  merely  voluntary  agreement,  but  for  valuable  con- 
sideration. The  appellant  was  to  receive  in  exchange,  first,  the  sum  of  £5800 
charged  by  the  will  and  settlement  of  his  father  ;  secondly,  furniture,  plate,  stock, 
crop,  books,  pictures,  all  the  moveables  at  tlie  mansion-house  of  Grey  Abbey,  together 
with  arrears  of  rent,  money  in  tlie  house  and  bank,  and  debts  due,  amounting 
altogether,  by  the  appellant's  admission,  to  a  sum  of  £8167  7s.  lOd.  actually  received  : 
And  it  is  submitted  that,  altliough  the  appellant's  father  owed  debts,  chiefly  by 
judgment,  and  specialty,  to  the  amount  of  £25,000  or  tliereabouts,  tlie  creditors 
ought  to  resort  to  the  fee  simjile  estate,  which  descended  on  the  appellant,  and  that 
the  assets  would  be  marshalled  in  favour  of  Mrs.  Montgoiiiery,  who  was  a  specific 
legatee  of  the  plate  and  furniture  :  and,  thirdly,  £1500  more  than  an  equal  share  of 
the  [82]  fund,  expectant  on  the  death  of  Lord  Bangor,  is  secured  tO'  him  ;  the  present 
amount  of  this  (if  Lord  Bangor  were  now  dead)  would  be  to  the  appellant  upwards 
of  £8642  with  a  reasonable  prospect  of  its  being  further  increased  to  £10,071  by 
the  death  of  either  of  Lord  Bangor's  unmarried  sisters,  in  tlie  life-time  of  the  said 
Lord  Bangor  ;  and  to  the  sum  of  £12,214  in  the  event  ol  the  death  of  both  of  the 
said  sisters,  during  the  joint  lives  of  Lord  Bangor  and  Mrs.  Montgomery,  together 
with  the  chance  of  its  being  further  increased  by  the  death  of  any  of  Mrs.  Mont- 
gomery's children,   in   her  life^time;   and,  as   a   further   advantage,   in   case  of  the 
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appellant's  sister  dying  without  issue,  the  sum  cliarged  \vas  to  merge  in  his.  estate. 
This  appears  to  be  not  only  a  valuable,  but  an  adequate  consideration  for  tlie  sum  to 
be  charged  by  tlie  appellant  on  his  estates.  At  the  time  of  the  agreement,  tliere 
were  four  of  the  younger  children  adults  ;  the  sum  to  be  charged  certainly  on  tlie 
appellant's  estate,  therefore,  must  be  at  least  £16,000,  £-1000  of  which  miglit  revert 
to  him  ;  and  whether  it  should  ever  exceed  that  sum  must  depend  upon  whether 
the  minor  brothers  of  the  appellant  should  live  to  attain  the  age  of  twenty-one  years. 
It  is  tlierefore  liumbh'  submitted  there  is,  in  this  case,  sucli  consideration  as 
would  entitle  the  respondent  Emily  to  have  the  said  agreement  carried  into  specific 
execution,  as  against  the  appellant,  even  if  she  were  still  unmarried,  more  par- 
ticularly when  the  relative  situation  of  the  parties  is  considered,  the  appellant 
having  been  at  the  time  in  loco  parentis  to  his  younger  brothers  and  sister  ;  and, 
as  it  is  said,  the  court  does  not  weigh  in  very  nice  scales  the  consideration  for  family 
agreements,  if  they  be  fair  and  rea,sonable. 

3dly,  Because,  even  supposing  this  agreement  to  have  been  originally  purely 
voluntary,  the  marriage,  [83]  whicli  lias  been  contracted  on  the  faith  of  it,  forms 
a  consideration  of  the  highest  kind  in  the  contemplation  of  a  court  of  equity.  The 
parties  would  not  have  placed  themselves  in  this  situation,  if  they  had  not  calculated 
on  the  wife's  portion  of  £4000,  as  part  ol  the  provision  for  the  family  ;  and  it  is 
in  evidence  that  Mrs.  Montgomei-y  would  not  h.ave  given  her  consent  to  tliis  marriage, 
if  she  had  not  considered  that  the  respondent  Emily  was  to  have  a  fortune  of  £4000, 
charged  by  her  brother  on  his  estate,  and  which,  by  his  letter,  he  insisted  upon  being 
made  the  subject  of  strict  settlement,  so  as  to  secure  it  as  a  provision  for  her  and  her 
younger  children. 

4thly,  Because  the  agreement  has  been  in  part  performed  :  the  appellant  has  been 
permitted  to  retain  the  household  furniture,  plate,  linen,  books,  etc.  in  the  mansion- 
house  of  Grey  Abbey.  Since  his  father's  death,  he  ha.s  never  been  called  upon  for  any 
account  of  his  mother's,  brothers,  or  sister's  claims  under  the  will  or  settlement  of 
his  father  ;  he  has  never  been  called  on  for  any  account  of  the  personal  fortune  of  his 
brother,  Captain  Hugh  Bernard  Montgomery,  who  died  intestate  in  the  year  1817; 
and,  on  the  other  hand,  he  has  paid  his  mother"  and  brothei-S'  the  annual  sums 
stipulated  by  the  agreement,  and  continues  to  pay  them  to  the  present  day;  and  he, 
in  like  manner  paid  the  respondent  Emily,  under  this  agreement,  until  the  year 
1820.  The  appellant  does  indeed  allege  (for  the  first  time  in  his  letter  to  the  respon- 
dent James,  of  the  10th  August  1820),  that  the  payment  of  £250  per  annum  to  the 
respondent,  was  in  discharge  of  the  claim  which  he  alleges  they  had  under  his 
father's  will  and  settlement ;  but  it  would  be  a  fraud  in  the  appellant  to  permit  the 
respondents  to  act  under  the  delusive  impression  that  they  were  receiving  an  annual 
income,  without  [84]  diminishing  the  principal  sum,  or  to  anticipate  the  capital 
of  the  respondent  Emily's  fortune,  without  apprizing  tliem  tliat  they  were  doing  so. 
It  is  therefore  submitted,  that  the  appellant  cannot  be  allowed  to  put  that  con- 
struction upon  his  own  acts,  which  would  impute  fraud  to  himself ;  and  the  payment 
of  £250  per  annum  to  the  respondents  James  and  Emily,  must  be  considered  as  in 
part  performance  and  execution  of  the  said  agreement. 

(May  25,  1827)  Eldon  (Earl  of) :  I  cannot  well  represent  to  myself  this  case  in  any 
other  light  than  that  of  one  not  easy  to  be  dealt  with,  whether,  having  regard  to  the 
laws  of  evidence,  it  be  considered  as  an  agreement  written  antecedent  to  the  mar- 
riage, or  written  after  it :  looking  at  the  same  time  at  what  was  done  with  respect 
to  §16  property  of  the  testator.  The  real  question,  however,  is,  whether  this  agree- 
ment or  family  settlement  is  valid?  and  although  the  case  is  somewhat  complicated, 
I  think,  on  the  whole,  that  the  judgment  of  the  Court  below  should  be  affirmed  with 
£100  costs. 

Judgment  affirmed  accordingly. 


[85]  Appeal  from  the  Irish  Chancert. 

TRIMLESTOWN  (Lord),— Appellant;  D'ALTON  and  others,  -Respondents. 

[Mews'  Dig.  XV.  2-34  :  S.  C.  {Trimhstown  v.  Lloyd)  1  Bli.  N.S.  427.     Cited  (i.)  on 
point  as  to  undue  influence  (1  Dow  and  CI.  pp.  94,  95)  in  Haddocl-  v.  Trotman, 
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1857,  1  F.  and  F.  32;  and  see  Allen  v.  M'l'herson,  1845,  1847,  1  H.  L.  C.  191  ; 
(ii.)  on  point  as  to  depositions  (1  Bli.  N.  S.  452)  in  Colvin  v.  Fraser,  1829,  2 
Hagg.  E.  R.  at  p.  278.] 

Where  an  undue  influence  is  exercised  over  the  mind  of  a  testator  in  making  his 
will,  the  provisions  in  the  will,  in  favour  of  the  person  exercising  that  influ- 
ence, are  void:  but  the  will  may  be  good  as  far  as  respects  other  i)arties;  so 
that  a  will  may  be  valid  as  to  some  parts,  and  invalid  as  to  others:  may  be 
good  as  to  one  party,  and  bad  as  to  another. 

Nicholas,  Lord  Trindestown,  had,  from  the  year  1797  to  the  year  1812,  prepared 
several  wills  and  codicils,  some  of  which  w-ere  executed,  and  some  were  not  By  his 
first  wife  he  had  issue  Thomas.  Lord  Trimlestown,  and  Rosalie,  Counteiss  D'Alton, 
two  of  the  parties  in  this  cause.  By  his  second  wife,  the  Lady  Trimlestown,  another 
party  in  this  cause,  he  left  no  issue  living  at  the  time  of  his  death.  On  the  8th  of 
December  1812.  Nicholas  Lord  Trimlestown  executed  his  last  will  and  testament,  the 
provisions  of  which  were  very  different  from  those  wliicli  had  been  inserted  in  his 
previous  testamentaiy  papers — a  matter  easily  accounted  for  by  the  various  ciianges 
which  took  place  in  his  circumstances.  The  most  material  fact  in  this  case  was, 
that  by  this  last  will  he  made  a.  provision  for  his  second  wife  far  beyond  any  thing 
which  he  had  previously  contemplated. 

Nicholas  Lord  Trimlestown  died  in  April  1813.  and  his  son  Thomas  succeeded 
to  his  title.  Lady  Trindestown  soon  after  married  Evan  Lloyd,  another  of  the 
parties  in  tiie  cause.  Rosalie,  the  daughter  of  Nicholas,  [86]  had  married  Count 
D'Alton,  and  had  issue,  who  together  with  their  mother  were  Iseneficially  interested 
under  the  last  will  of  Lord  Nicholas. 

In  April  1814  the  count,  countess,  and  their  children  filed  their  biU  in  Chancery, 
to  have  the  provisions  of  the  last  will  of  Lord  Nicholas  ca.n-ied  into  eU'ect.  In  June 
1814  Lady  Trimlestown  and  her  husband  filed  their  bill  in  Chancery,  to  have  the 
trusts  of  the  will  executed.  And  in  July  1816  Thomas  Lord  Trimlestown  filed  his 
bill  in  Chancery  to  have  the  will  set  aside,  as  being  fraudulent,  and  therefore  void. 
The  ground  on  which  the  will  was  impeached  was.  tliat  it  had  been  executed  by  Lord 
Nicholas  under  an  impi'oper  influence  exercised  over  him  by  his  second  wife. 

In  June  1817,  the  first  cause,  that  in  which  the  Countess  D'Alton  and  her  children 
were  plaintiff's,  came  on  to  be  heard,  when  the  following  issue  was  directed  :  "  That 
the  defendants,  Evan  Lloyd  and  Alicia  Lady  Trimlestown,  dO',  as  of  this  present 
Trinity  term,  bring  a  feigned  action  in  His  Majesty's  Court  of  King's  Bench  in  Ire- 
land against  the  defendant,  Thomas  Lord  Trindestown,  tO'  which  the  said  defendant. 
Thomas  Lord  Trimlestown,  was  forthwith  to  appear,  gratis,  and  plead  the  general 
issue,  and  admit  all  matters  of  form,  sO'  as  tliat  a  trial  might  be  had  between  the  said 
party  by  a  special  jury  of  the  county  of  Dublin,  at  the  bar  of  the  said  Court  of  King's 
Bench,  during  the  sittings  after  the  next  Michaelmas  term,  of  the  following  issue, 
to  wit,  '  Whether  the  paper-writing,  bearing  date  the  8th  day  of  December,  1812,  in 
the  pleadings  in  tins  cause  mentioned,  be  the  last  will  and  testament  of  Nicholas 
Lord  Baron  Trindestown,  deceased,  or  not.'  "  And  it  was  further  ordered,  "  That 
the  said  plaintiffs,  Pole  Count  D'Alton,  and  Rosialie  Countess  of  D'Alton  his  wife, 
be  at  liberty  to  appear  in  tlie  said  action  to  [87]  defend  their  rights  and  that  of  their 
issue,  as  they  may  be  advised." 

The  issue  was  accordingly  tried  in  the  Court  of  King's  Bench,  but  the  jui-y,  not 
being  able  to  agree  in  their  verdict,  were  discharged  :  and  in  March  1819  the  cause 
was  tried  at  the  bar  of  the  Common  Pleas,  when  the  jury,,  after  consdderable  hesita- 
tion, found  their  verdict  against  the  will.  An  application  was  then  made  tO'  the 
Court  of  Chancery,  for  a  new  trial  on  the  ground  of  misdirection  by  the  Judge,  and 
of  evidence  having  been  received  which  in  law  was  inadmissible.  In  considering  this 
question,  the  Court  of  Chancery  had  before  it  the  Judge's  report  of  the  evidence  of  two 
of  the  witnesses  only,  who  iiad  been  examined  at  the  trial ;  and,  by  an  order  of  the 
14th  July  1819,  the  application  for  a  new  trial  was  rejected.  From  this  order  there 
was  an  appeal  to^  the  House  of  Lords,  and  in  June  1823  tlieiir  lordslii]is  declared, 
"  That  tlie  Lords  not  having  before  them  in  this  case,  in  which  a  feme  covert  and 
infants  are  parties  mutually  interested,  any  report  which  they  can  deeim  authentic  of 
all  the  evidence  given  at  the  trial,  are  unable  to  determine  whether-  the  verdict  com- 
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plained  of  by  the  motion  for  a  now  trial  ou<rlit  or  ought  not  to  be  deemed  conclusive." 
It  was  therefore  "  Ordered  and  adjudged,  that  the  said  order  of  the  1-ltli  July,  1819, 
complained  of  in  the  said  appeal,  be  and  the  same  was  thereby  re^'ersed,  and  it  was 
further  ordered  that  the  cause  be  remitted  back  to  the  Court  of  Chanceiry  in  Ireland, 
to  rehear  the  motion  for  a  new  trial  upon  a.  full  report  from  tJie  Judges  of  the 
whole  of  the  eividence  given  at  tlie  trial  before  them,  the  Lords  deeming  such  report 
necessai-}-  in  a  cause  in  which  such  parties  are  interested." 

A  full  report  of  the  evidence  was  then  called  for  by  the  Court  of  Chancery,  and 
the  report  was  given  in  by  [88]  the  two  sui-viving  Judges  (one  who  attended  at  the 
trial  having  died  in  the  interval),  Lord  Norbury  and  Mr.  Justice  Moore,  one  of  whom 
was  of  opinion  tliat  the  verdict  was  not  warranted  by  the  evidence,  the  otlier,  that  it 
was.  On  the  24th  May  1824,  the  Court  made  an  order  for  a.  new  trial  in  the  following 
terms:  "  It  is  ordered  that  tlie  verdict  had  in  the  Court  of  Common  Pleas  on  the  issue 
formerly  directed,  be  and  tlie  same  is  hereby  set  aside,  and  it  is  further  ordered  that 
the  issue  directed  by  the  leading  order  pronounced  in  this  cause,  on  the  ISth  day  of 
June,  1817,  be  varied  ;  and  it  is  furtheir  ordered  that  tlie  issue  now  tO'  be  ti-ied  be 
whether  tlie  paper-writing  bearing  date  the  8th  day  of  December  1812,  be  tlie  hut 
wiU  and  testament  of  Nicholas  Baron  Trimlestowii,  deceased,  or  not,  or  if  not.  whetlier 
any  and  what  paper  writing  or  writings  is  or  are  his  last  will  and  testament." 
From  this  order  Lord  Trimlestown  appealed  to  the  House  of  Lords. 

The  instructions  given  for  preparing  the  last  will  which  it  was  tlie  objeiot  of  the 
plaintiffs  in  this  cause,  the  Countess  D'Alton  and  her  children,  to  establish,  and  of 
Lord  Trimlestown  to  set  aside,  were  in  the  testators  own  hand-writing,  and  were  as 
follows : 

"  Tui-vey,  November  the  loth,  1812. 
"  Instructions  tO'  Mr.  Kemmis  for  preparing  my  Will. 

"  I.  To  revoke  all  former  wills  and  codicils  made  by  me. 

"  II.  To  direct  that  I  may  be  buried  in  a.  private  manner,  in  the  family  vault  at 
Trimlestown. 

"  III.  To  entail  all  my  real  estates  in  the  -county  of  Meath  and  King's  County, 
CO  my  son,  John  Thomas  Barnwall  (the  appellant),  and  my  grandson,  Thomas  Bam- 
wall,  and  their  issue  male,  subject,  however,  to  my  debts,  and  to  the  following  legacies, 
and  all  my  family  pictures,  together  with  the  Turvey  estates,  [89]  after  my  beloved 
wife,  Lady  Trimlestown's  demise;  all  which  I  intend  tO'  entail  strictly  on  my  son  and 
grandson,  their  issue  male,  with  a  power  to  make  a  provision  of  £2000  a^year  on  any 
future  wife  that  they  may  have,  and  a  power  to  charge  the  estates  with  a  sum  not 
exceeding  £40,000,  as  a  provision  for  ^younger  children  that  may  be  born  from  such 
future  marriages,  with  all  the  usual  limitations  with  respect  to  the  grant  of  leases 
customary  tO'  entail  properties  ;  and  in  failure  of  issue  male  in  my  son  and  grandson, 
I  wish  tO'  entail  the  estate  of  Trimlestown  upon  the  heir  male  of  my  family,  who  is 
next  in  succession  to  my  title,  as  M.  Barnwall,  of  Fyanstown,  and  hisi  issue  male: 
and  the  King's  County  estate,  and  the  reversion  of  my  Turvej'  estate,  after  Lady 
Trimlestown's  demise,  I  wisli  to  entail  on  my  daughter.  Countess  D'Alton,  and  her 
heirs  male  in  succession,  by  which  I  mean  her  son  Richard  ;  and  in  the  event  of  their 
succeeding,  they  are  positively  to-  take  the  name  and  bear  the  arms  of  Barnwall ;  and 
in  failure  of  my  daughter,  and  her  heir  male  above  mentioned,  I  wish  to  entail  those 
estates  on  my  own  lieirs  mala  above  mentioned. 

"  IV.  I  wish  to  bequeath  to  my  beloved  wife.  Lady  Trimlestown,  all  my  personal 
property  of  eveiy  description,  save  and  except  my  family  pictures,  which  are  to  be 
entailed  as  before  mentioned.  I  also  leave  to  Lady  Trimlestown,  my  wife,  the  house, 
demesne,  and  estates  of  Turvey,  with  all  the  property  thereunto  belonging,  in  the 
counties  of  Kildare,  Rosconinion,  Longford  and  Dublin,  to  enjoy  during  her  natural 
life,  in  as  full  and  complete:  a.  possession  as  possible,  with  power  tO'  eject  tenants  and 
grant  leasesi.  as  is  usual  in  such  cases  ;  and  I  also-  bequeath  to  Lady  Trimlestown,  my 
wife,  £5000,  to  be  secured  to  her  on  the  King's  County  estate. 

[90]  "  V.  I  wish  to  bequeathi  to  my  daughter.  Countess  D'Alton,  £600  a^year, 
during  her  natural  life,  for  her  sole  and  separate  use,  and  independent  entirely  on 
her  husband,  Peter  D'Alton  :  and  to-  my  grand-daughter,  Henrietta  D'Alton,  £5000. 
To  mv  grandson,  Richard  D'Alton,  £.3000.  And  in  the  event  of  Count  D'Alton's 
outliving  my  daughter,  I  wish  to  leave  to  my  grandson,  Edward  D'Alton,  £400  yearly 
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during  Lis  t'litlier'fi  life.  I  wish  to-  iiiuue  uiy  cousin.  Colonel  John  Oslieu,  and  my 
brother-in-law,  Colonel  Henry  Eustace,  to  be  the  trustees  and  executors  of  this  my 
will.  "  TRIMLESTOWN." 

(June  li,  1827.)  Lord  Redeisdale:  It  appeared  iu  evidence  in  this  case,  that 
the  late  Lord  Trimlestown  had  executed  several  papers  of  a,  testamentai-y  nature, 
and  among  others,  a  will  of  date  the  Sth  Ueeomber  1812  :  and  a  bill  was  filed  in  the 
Court  of  Chanceiy,  in  Ireland,  to  have  the  provisions  of  that  will  carried  into  effett. 
In  the  course  of  tlie  proceedings,  an  interlocutory  order  was  made,  directing  an  issue 
to  try  the  validity  of  this  instrument  and  a  receiver  w-as  aj)i)ointed  in  the  mean  time. 
The  issue  wa.s  rather  of  an  extraordinary  kind.  It  was — that  Lady  Trimlestown  and 
her  husband,  Mr.  Lloyd,  should  bring  a  feigned  action  against  Thomas,  the  present 
Lord  Trimlestown,  to  try  the  question,  ''  whether  the  paper-w-riting,  bearing  date  the 
Sth  day  of  December  1812,  in  the  pleadings  in  this  cause  mentioned,  be  the  last  will 
and  testament  of  Nicholas  Lord  Baron  Trimlestown,  deceased,  or  not;  and  it  was 
added,  that  Count  D'Alton  and  Rosalie,  Countess  D'Alton,  his  wife,  be  at  libert_y  to 
appear  in  the  said  action  to  defend  their  rights,  and  that  of  their  issue,  as  they  may 
be  advised." 

[91]  It  seemed  to  me,  when  the  cause  was  heard,  that  the  justice  of  the  case  could 
not  be  come  at  on  that  issue.  The  way  in  which  the  instrument  was  impeached  was 
this — that  it  was  executed  in  consequence  of  the  improper  influence  of  the  Dowager 
T,jidv  Triujlestowu  over  her  husband,  and  that  it  was,  iji  reality,  her  will,  and  not  her 
husband's.  On  this  point  a  vast  deal  of  evidence  was  produced,  and  I  doubt  whether 
a  great  deal  of  it  was  not  of  a  description  which  ought  not  tO'  have  been  admitted. 
Lord  Trimlestown  had  made  a.  will  before,  and  in  this  last  will  there  was  a  provision 
made  for  Lady  Trimlestown  far  beyond  what  had  been  given  her  in  the  first  will. 
The  verdict  was  given  against  the  will,  and  an  aiiplication  was  made  to'  the  Court  of 
Chancery  for  a  new  trial,  and  tlie  Court,  after  calling  for  a  report  fro-m  the  Judgeis 
of  evidence  of  two  of  the  witnesses  only,  refused  the  api)lication ;  and  from  that  re- 
fusal an  appeal  was  brought  to  this  House,  and  your  Lordshipsi  were  pleiased  t*^) 
declare  "  that  the  Lords  not  having  before  them,  in  this  case,  in  which  a.  feme  covert 
and  infants  are  parties  mutually  interested,  any  report  which  they  can  deem  authen- 
tic of  all  the  evidence  given  at  the  trial,  are  unable  to  determine  whetlier  the  verdict 
complained  of  ought  or  ought  not  to  be  deemed  conclusive;  and  it  was  therefore 
ordered  and  adjudged  that  the  said  order  of  the  llth  July  complained  of  in  the  said 
appeal  be,  and  the  same  was,  reversed  ;  and  it  was  further  ordered  tliat  the  cause  be 
remitted  back  to  the  Courti  of  Chancery  in  Ireland,  to  rehear  the  motion  for  a,  new- 
trial  upon  a  full  report  from  the  Judges  of  the  whole  of  the  evidence  given  at  the 
trial  before  them,  the  Lords  deeming  such  report  necessary  in  a  cause  in  which  such 
parties  are  interested." 

At  length  a  report  of  the  whole  of  the  evidence  was  procured  from  two  of  the 
Judges,  Lord  Norbury  and  [92]  Mr.  Justice  Moore,  with  their  opinions  on  that  evi- 
dence; and  it  appeared  that  Lord  Norbury  thought  the  verdict  was  not  warranted 
by  the  evidence,  while  Mr.  Justice  Moore  thought  that  it  was.  Then  an  order  for  a 
new  trial  was  pronounced,  and  from  that  order  this  appeal  is  brought  before  your 
Lordships,  on  the  allegation  that  no>  new  trial  ought  to  be  granted.  When  this  cause 
came  on  for  hearing,  your  Lordships,  including  the  noble  and  learned  Earl  (Eldon) 
who  then  sat  on  the  woolsack  and  myself,  thought  that  neither  tlie  Court,  of  Chancery 
in  Ireland  nor  this  House  could  possibly  make  a  decree  on  this  evidence,  which  did 
not  affect  the  rights  of  other  parties  claiming  under  the  will,  although  a  great  deal 
of  it  did  affect  the  rights  of  the  Lady  Trimlestown.  Two  other  suits  were  depending 
in  the  Court  of  Cliancery  in  Ireland  founded  on  these  testamentary  papers,  in  which 
Lady  Trimlestown  and  her  husband,  Lloyd,  were  defendants;  and  therefore  I  canot 
better  describe  tlie  proceedings  than  by  saying  that  there  was  a.  jumble  of  three  causes 
materially  bearing  upon  each  other,  and  involving  interests  which  could  not  be  de- 
cided  upon  this  issue.  Upon  the  whole,  then,  we  thought  that  there  was  no  use  in 
proceeding  in  the  cause  as  it  stood,  and  that  the  only  useful  plan  was  to  put  the  case 
in  a  proper  shape,  so  as  tO'  include  the  interests  of  all  parties  claiming  under  the  will 
of  the  late  Lord  Trimlestown.  He  hnd  made  a  variety  of  provisions  in  his  will. 
afEecting  a  great  many  parties,  and  he  had  in  view  a  variety  of  subjects  and  objects, 
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besides  the  interests  of  Lady  Trinilestown.  In  the  evidence  on  tliis  issue  it  was 
attempted  tO'  connect  tJiat  lady  with  the  Countess  of  D'Alton,  by  reason  of  a  letter 
which  the  countess,  who  had  fallen  into  distressed  circumstances,  had  written  to 
Lady  Trimlestown,  thanking  her  for  the  provision  which  had  been  made  for  her  (the 
countess)  [93]  in  Lord  Trindestown's  will.  It  is  necessarj'  then  to  put  the  case  in 
such  a  shape  as  to  trace  and  ascertain  the  progress  of  this  influence  of  Lad}'  Trimles- 
town O'a  the  mind  of  her  husband,  and  other  material  facts.  Suppose  the  last  will 
of  Lord  Trimlestown  to  have  been  executed  under  the  improper  influente  of  Lady 
Trimlestown,  that  might  be^  a  good  reason  for  its  being  inoperative  as  far  as  she  was 
concerned,  but  it  did  not  follow  that  it  was  inoperative  as  to  the  whole  of  it;  and 
then  the  question  wo'uld  arise,  how  far  the  prior  instrument  would  be  affected  by  this 
influence?  It  appeared  clear,  then,  to  us  that  tlie  issue  and  the  trial  were  not  suflS- 
cient  for  their  object,  as  far  as  the  interests  of  all  the  parties  claiming  under  the  will 
were  affected,  and  there  was  nO'  use  in  sending  the  matter  again  to  trial  on  this  issue. 

The  order,  therefore,  which  I  would  propose  for  the  adoption  of  your  Lordships 
is  of  this  nature,  to  refer  the  whole  matter  back  to  the  Court  of  Chancery  in  Ireland, 
for  the  purpose  of  enabling  the  Court  to  direct  an  issue  including  the  matter  of  the 
three  causes  together,  in  order  to  try  the  rights  of  all  the  parties  concerned.  This  is 
necessary,  because  your  Lordships  cannot,  at  present,  make  any  order  except  in  the 
cause  before  you.  Your  Lordships,  then,  will  probabh'  \x  of  opinion  that  the  cause 
should  be  referred  back,  in  as  much  as,  having  regard  to  the  whole  matter,  the  merits, 
as  affecting  all  the  parties  interested,  cannot  be  properly  tried  on  this  issue;  a.nd 
the  Court  can  give  no  judgment  upon  it,  and  therefore  there  is  no  use  in  proceeding 
further  on  this  issue:  and  that  the  parties  should  proceed  as  they  might  be  advised, 
so  as  to  ascertain,  on  a  pi-oper  issue,  what  were  the  testamentary  devises  of  the 
testator,  and  in  what  manner  and  in  what  words  such  devises  were  made.  My 
meaning  is,  that  the  jury  should  find  [94]  specially  what  parts  of  the  will,  or  testar 
mentaiy  papers,  they  found  valid,  and  what  not;  and  that  all  the  parties  interested 
should  be  called,  and  that  the  Dowager  Lady  Trimlestown  should  be  made  defendant 
in  the  issue:  and  that  tlie  Court  might  consider  whether  one  or  more  issues  should 
not  be  directed  for  tbe  purpose  of  trying  the  rights  of  all  the  parties,  by  which  all 
the  parties  should  be  called,  so  that  the  verdict  might  be  such  as  tO'  enable  the  Court 
of  Chancery  to  decide  according  to  tlie  rights  of  all  the  parties  concerned  :  that  the 
plaintiffs  may  have  the  opportunity  of  agreeing  upon  a  bill  to  bring  all  tlie  parties 
interested  before  the  Court,  as  should  have  been  done  at  the  first;  and  that  the  Court 
may,  thereupon,  do  as  may  be  just.  We  have  considered  a  variety  of  forms  for 
your  Lordships  judgment,  but  it  appeared  tO'  us  that  this  shorter  one  would  be  best 
adapted  to  answer  tlie  purposes  of  justice,  that  is,  merely  sending  back  the  cause,  and 
stating  the  reasons  why  it  is  sO'  sent  back.  It  is  lamentable,  certainly,  that  so  much 
expense  should  have  been  incurred  to  no'  pui-jjose:  but  your  Lordships  attention  must 
not  be  confined  entirely  to  the  question  of  expense,  since,  on  the  catise  as  it  stands, 
no  judgment  can  possibly  be  given  ;  and  it  is  therefore  necessary  tliat  it  should  Ise  put 
in  a  proper  train,  that  the  whole  provisions  of  tlie  will  may  be  carried  into  effect. 
To  go  tO'  work  in  the  regular  way  is  the  best  and  most  expeditious  course,  while  the 
irregular  and  partial  plan  would,  in  tlie  end,  be  found  to  be  the  worst  and  most 
expensive. 

Eldon  (Earl  of) :  I  do  not  mean  tO'  say  one  word  more  than  this — that,  after  the 
most  anxious  consideration  of  the  case,  I  agree  in  the  proposition  ;  lieing  decidedly 
of  opinion,  that  no  verdict  that  can  be  given  on  tliis  issue  will  enable  the  Court  in 
Ireland  to-  give  such  a.  judgment  as  it  ought  to  give.  If  we  refuse  to  [95]  grant  a  new 
trial,  thei  effect  will  be  to  set  u])  the  verdict  given  in  the  former  one  ;  and,  if  we  con- 
sent to  gi-ant  a  new  trial  on  this  issue,  it  will  only  be  putting  the  parties  to  additional 
expense,  without  any  object  at  all :  so  that  all  we  can  do  at  present  is  tO'  remit  the 
cause  tO'  tlie  Court  below,  with  an  intimation  of  our  opinion  as  to  what  ought  to  be 
done.  A  great  deal  of  evidence  was  admitted  on  the  trial,  which  I  doubt,  whether  it 
ought  to  be  received  ;  I  may  even  go  the  lengtli  of  saying,  that  I  think  it  ought  not 
to  have  been  received.  Besides  this,  there  is  a  material  point  liere  which  was  not 
raised  below  ;  namely,  whetlier  the  testamentary  papers  might  not  be  invalid  as  to 
some  of  the  items,  and  not  as  to.  the  whole.  We  had  a.  case  not  long  ago,  in  which  a. 
will  was  found  invalid  as  to  the  person  who  suggested  it.  but  valid  as  to  the  other 
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parties.  Part  of  a  will  or  testamentary  paper  iiiaj-  be  good  as  to  one  part  and  biul  as 
to  another ;  and  that  renders  it  important  that  the  juiy  should  find  specially  in  what 
manner  and  words  the  devises  were  made  which  they  thought  valid.  Nothing  then 
can  be  done  in  any  one  of  these  tliree  causes,  but  the  whole  must  be  taken  together. 
It  is  useless  to  grant  a  new  trial  on  this  issue,  as  no  verdict  could  bo  given  on  it, 
that  would  enable  the  Court  to  give  a  proper  judgment.  It  is  necessarj',  therefore, 
that  the  proceedings  which  have  taken  place  since  this  issue  wa«  directed  should  be 
blotted  out,  that  the  Court  may  have  tlie  opportunity  of  directing  another  issue, 
which  will  enable  it  to  reach  the  justice  of  the  case. 

(lltli  June,  1827.)  Ordered  and  adjudged  that  the  Cause  be  referred  back  to  the 
Court  of  Chancer}'  in  Ireland  for  further  consideration  thereof,  inasmuch  as  it 
appears  to  this  [96]  House,  that  having  regard  to  all  the  circumstances  to  be  collected 
from  the  several  mattei's  appearing  from  the  Judge's  Report  tO'  have  been  offered  in 
evidence  on  the  trial  of  the  issue,  directed  by  the  said  Order  of  the  18th  day  of  June 
1817,  the  merits  of  the  whole  case  as  affecting  the  rights  of  the  appellant  in  this  cause, 
and  of  other  persons  interested  in  the  real  estates  of  Nicholas  Lord  Trimlestown, 
deceased,  and  claiming  under  or  against  the  several  instrunients  produced  in  evi- 
dence on  the  said  trial,  cannot  be  properly  tried  on  such  issue,  and  that  therefore  it 
is  not  fit  that  any  further  proceedings  should  be  had  under  the  said  Order  of  the 
24th  day  of  May  1824,  complained  of  in  the  said  appeal:  but  th.at  the  jiarties  in- 
terested should  be  at  liberty  to  proceed  as  they  sliould  be  advised  for  the  purpose  of 
bringing  before  the  said  Court  of  Chancer}'  the  question,  whether  by  all  or  any,  and 
which  of  the  several  instruments  alleged  to  liave  been  executed  by  tlie  said  Nicholas 
Lord  Trimlestown,  deceased,  as  testamentary  instruments,  or  by  any  and  what 
parts  or  part  thereof  respectively  the  said  Nicholas  Lord  Trimlestown,  deceased,  did 
devise  all  or  an}-  and  what  parts  or  part  of  his  real  estates,  and  in  what  manner. 
and  by  what  words  ;  and  that  a  proper  issue  or  issues  may  be  directed  by  the  said 
Court,  in  such  manner  as  may  be  necessary,  and  in  which  all  proper  persons  may  be 
made  parties,  so  that  upon  tlie  verdict  or  verdicts  which  may  be  given  on  the  trial 
of  such  issue  or  issues,  the  said  Court  may  be  enabled  to  pronounce  a  decree  respecting 
the  rights  of  the  appellant  in  this  cause,  consistent  with  his  rights,  and  with  the  rights 
of  all  other  persons  claiming  interests  in  the  real  estates  of  the  said  Nicholas  Lord 
Trimlestown  ;  and  this  House  is  of  opinion,  that  the  rights  of  the  plaintiffs  in  this 
cause  cannot  be  properly  determined  on  the  [97]  pleadings  in  this  cause,  as  the  same 
now  stand  :  And  it  is  further  ordered,  that  this  cause  be  referred  back  to  the  said 
Court  of  Chancery,  for  the  further  consideration  of  the  said  Court,  to  the  end  that  tlie 
said  Court,  having  regard  to  the  several  matters  hereinliefore  expressed,  may  further 
proceed  in  the  said  cause,  in  such  manner  as  shall  be  just. 


[98]  Appeal  from  the  English  Court  of  Exchequer. 

GLEGG   and   Others, — Appellants;    LEGH, — Respoiident. 

and 
CRERRW— Appellant :  LEGH.—Respotu/enf. 

[S.  C.  1  Bli.  N.S.  302.     See  Xnrhii.ry  v.  Mea<le,  3  Bli.  211,  261.] 

Where  a  person  had  a  beneficial  interest  for  life  in  an  impropriate  rectory,  an-.l 
was  in  actual  possession,  held  that  he  was  entitled  to  take  the  tithes,  thougii 
the  estate  was  subject  to  a  trust  term  for  securing  annuities,  and  to  a  mort- 
gage— he  having  paid  the  annuities  and  the  interest  of  the  mortgage-money, 
and  neiUier  trustees  nor  mortgagees  interfering  with  his  possession. 

Richard  Legh,  in  Hilary  term,  1817,  exhibited  his  bill  of  complaint  in  his 
Majesty's  Court  of  Exchequer  at  Westminster  against  the  appellants,  stating,  tliat 
the  respondent  was,  in  and  previously  to  the  month  of  December  1815,  seised,  or 
well  entitled  for  his  life,  of  or  to  the  said  impropriate  rectory  or  parsonage,  and 
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tliat  as  such  impropriator,  he  was  at  tJie  time  aforesaid,  and  then  was,  entitled  to 
the  tithes  Ijefore  mentioned  ;  and  tJiat  the  appeUants  liad  taken  tithes  of  hay,  clover, 
and  other  grasses,  and  had  refused  to  pay  or  account  for  the  same,  and  praying 
that  an  account  might  be  taken  of  the  said  tithes  during  the  said  year  1816;  and 
that  the  said  appellants  might  pay  tO'  the  said  respondent  what,  upon  taking  such 
account,  should  appear  to  be  due  to  him  from  the  said  appellants  [99]  respectively, 
the  respondent  waving  all  penalties  wliich  might  have  been  incurred  by  the  appel- 
lants respectively  by  their  subtracting  or  not  setting  out  the  said  tithes. 

Glegg  and  the  other  parties  admitted  by  their  answers,  tliat  they  had  paid  the 
tithes  to  the  plaintiff  for  some  time,  but  that  they  had  discontinued  paying  them, 
because  they  found  that  the  rectory  was  vested  in  trustees  for  several  long  tCTms, 
for  securing  certain  annuities  charged  upon  them;  and  that  as  tbe  legal  estate  was 
not  in  Richard  Legh,  he  was  not  entitled  to  demand  the  tithes.  And  tJiat  the  legal 
estate  was  in  certain  mortgagees,  to  whom  it  had  been  mortgaged  by  the  trustees. 
Legh,  in  answer  to  a  cross-bill  filed  against  him  by  the  other  parties,  which  it  is  not 
necessary  to  notice  here  more  particularly,  admitted  the  outstanding  terms  and 
annuities  and  the  mortgage,  but  stated  that  all  the  arrears  of  the  annuities  and 
interest  of  the  mortgage  money  had  been  regularly  paid  up  and  satisfied  ;  and  that 
neither  the  trustees  nor  mortgagees  had  ever  attempted  tO'  interfere  with  his 
possession ;  and  tliat  he  was  the  only  one  in  equity  entitled  to  take  tlie  tithes ;  and 
that  the  terms  vested  in  the  trustees  were  merely  collateral  securities  for  the  due  pay- 
ment of  tlie  annuities.     The  following  is  a  short  extract  from  tlie  answer  : 

"  Denies  it  to  be  true  to  the  best  of  his  knowledge,  information,  and  belief,  that 
there  are  or  is  divers  or  any  outstanding  terms  or  term  in  the  said  impropriate 
rectory  or  parsonage,  or  in  the  tithes  of  the  said  township  of  Bosley,  or  any  of  them, 
vested  in  divers  or  any  persons  or  person,  save  as  aforesaid,  and  save  as  hereinafter 
mentioned  (that  is  to  say),  that  there  is  an  outstanding  term  of  ninety-nine  years, 
if  John  Roulls,  the  younger  (who'  afterwards  took  the  name  of  Legh,  and  is  now 
dead),  and  Harriet,  his  wife,  or  either  of  [100]  them,  should  so  long  live,  granted 
by  a  certain  indenture  of  release,  dated  the  8tJi  day  of  November  1777,  which  said 
teirm  of  ninety-nine  years,  determinable  as  aforesaid,  is  now  vested,  as  this  defen- 
dant believes,  in  Wilbrahaiu  Egertoii,  of  Tatton,  in  the  county  of  Chester,  esquire, 
and  Thomas  William  Tatton,  of  Wilkinsha.w,  in  the  said  county,  esquire,  for  the 
residue  thereof,  in  trust  only,  for  better  securing  unto  tlie  said  Harriet  Legh  an 
annuity  in  the  usual  manner,  but  all  arrears  of  the  said  annuity  have  been  duly 
paid  up  to  tlie  present  time." 

"  Says  that  (amongst  other  estates)  the  tithes  of  the  said  township  of  Bosley, 
together  with  the  tithes  of  other  townships  within  the  said  parish  of  Prestbury 
(being  part  of  and  parcel  of  the  premises  in  and  by  the  said  will  of  the  said  Charles 
Legh),  were  by  the  trustees  of  the  said  term  of  four  hundred  years  created  by  the 
said  will  of  the  said  Charles  Legh  and  pursuant  to  the  trusts  thereof  selected  and 
granted  bj'  the  said  trustees,  by  virtue  of  ceitain  indentures  of  demise  or  mortgage 
for  the  residue  of  the  said  term  of  four  hundred  years,  to  certain  persons  as  mort- 
gagees, for  the  purpose  of  securing  £7000  and  interest;  which  said  sum  of  £7000  and 
interest  was  levied  and  raised  by  the  said  trustees,  and  paid  and  applied  in  discharge 
of  the  several  legacies  specifically  given  and  charged  by  the  said  will  and  codicil 
on  the  said  premises  thereby  devised." 

"  Says,  that  by  reason  of  divers  mesne  assignments,  a,nd  other  acts  and  assur- 
a.noes  valid  in  the  law,  the  said  indentures  of  demise  or  mortgage,  and  the  tithes, 
liereditanients,  and  premises  therein  contained,  have  been  assigned  to,  and  are  now 
vested  in,  William  Davenport  and  John  Glegg,  esquires,  for  the  residue  of  the  said 
term  of  four  hundred  years,  for  securing  the  said  sum  [101]  of  £7000  and  interest, 
and  then  in  trust  to  secure  one  rent-charge  or  annual  sum  of  £100  tO'  be  paid  to  the 
said  Mary  Bowen,  formerly  Mary  Legh,  in  the  said  will  and  codicil,  and  also  in  the 
said  bill  of  complaint  and  hereinbefore  named  at  the  times  and  in  manner  therein 
mentioned." 

"  Says,  that  the  said  sum  of  £7000  was  advanced  by  the  said  William  Davenport 
and  John  Glegg,  and  paid  by  them  to  the  mortgagees  out  of  a  large  sum  of  money 
in  tlieir  hands,  raised  by  them  by  the  sales  of  timber  off  the  estates  devised  by,  and 
as  trustees  acting  under  certain  trusts  contained  in  tlie  said  will  of  the  said  Charles 
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Legli  :  iuid  tlint  he.  tliis  defendant,  us  tenant  for  life  in  possession  of  the  estates 
devised  bv  tlie  said  will,  hath  been  ahvars  beneficially  entitled  to  receive  and  enjoy 
all  interest  monies  arisinjr  from  or  aecruing-  in  respect  of  the  said  triist^nioney  or 
snin  of  £7000  so  raised  by  the  said  William  Daveni)ort  and  John  Gletrjr,  and  advanced 
and  paid  by  them  for  the  benefit  of  flie  estate  as  aforesaid;  and  that  the  respective 
annuities  secured  by  botli  the  said  terms  of  ninety-nine  years,  determinable  as 
aforesaid,  and  four  hundred  years,  and  now  outstandinn;,  have  been  respectively 
duly  paid  and  satisfied  up  to  the  present  time;  and  that  there  are  now  no  arrears 
or  sums  of  money  due  in  respect  of  the  interest  of  the  said  sum  of  £7000,  or  in  respect 
of  the  said  respective  annuities,  or  in  respect  of  any  legacies  or  debts  charged  by  the 
said  will  and  codicil,  or  secured  by  virtue  of  the  trusts  of  the  said  term  of  four  hundred 
years." 

"  Says,  that  none  of  the  trustees  or  mortfraprees,  in  whom  the  said  tithes  or  amy 
pa.rt  thereof  are  vested  as  aforesaid,  have  taken  any  steps  to  enter  into  the  possession 
or  receipt  of  the  said  tithes,  or  any  part  thereof." 

[102]  Tlie  defendants  below  also  set  up  a  modus,  but  witiiout  effect. 
The  case  of  Legh  and  Cherry  was  of  the  same  kind  exactly,  except  that  the  modus 
was  insisted  upon  at  greater  length,  but  not  made  out. 

In  July  1821,  the  Court  of  Exchequer  decreed  for  the  plaintiff  Legh  in  both  cases. ; 
and  from  these  decrees  the  apjiellants  Glegg  and  Cherry  appealed,  for  tlie  following 
among  other  reasons  : 

Because  the  respondent  (Legh)  did  not  in  the  said  cause  prove,  that  he  was 
seised  of,  or  entitled  to  the  said  tithes,  claimed  by  the  said  bill,  eitlier  for  life  or  any 
other  period. 

And  because  it  was  proved,  that  the  legal  estate  and  inteirest  in  the  said  rectory 
and  parsonage,  was  vested  in  other  persons  than  the  respondent,  and  that  the  respon- 
dent was  not  entitled  to  the  tithes  claimed  by  the  bill. 

In  behalf  of  the  respondent,  Legh,  it  was  contended  that  the  decree  should  be 
affirmed : 

Because  the  said  respondent  having  proved  that  he  was  in  the  actual  possession 
of  the  said  impropriate  rectory,  by  receipt  of  tithes  from  the  several  appellants 
themselves,  .and  the  evidence  produced  by  the  respondent  not  having  shown  a  right 
in  any  other  person  to  receive  the  tithes  demanded  by  the  respondent,  but  merely 
that  there  were  some  terms  outstanding  in  trustees,  which  terms  had.  up  tO'  the  time 
of  the  filing  of  the  respondent's  said  answer  to  the  said  crossrbill  (the  only  evidence 
thereof  produced  by  the  appellants),  been  fully  satisfied,  and  no  valid  ground  of 
exemption  from  such  payment  having  been  stated  or  proved  to  exist,  the  respondent 
was  entitled  to  have  a  decree  for  pay-[103]-ment  of  the  .tithes  demanded  by  his  said 
bill  in  the  tenns  in  which  such  decree  was  pronounced. 

Eldon  (Earl  O'f) :  It  is  too  much  to  say  that  a  mortgage  not  in  possession  should  be 
entitled  to  the  rents  and  profits  of  the  estate,  and  therefore  the  defendants  below 
have  no  right  to  refuse  the  payment  of  their  tithes  on  that  ground.  Another  ground 
taken  here  is  that  of  a  modus,  with  respect  to  which  the  Court  of  Exchequer  did  not 
seem  much  inclined  to  give  an  opinion,  nor  indeed  was  it  necessary  here,  for 
although  there  were  some  vague  and  indistinct  indications  of  a  modus,  there  was 
notliing  like  that  sort  of  evidence  upon  which  the  judgment  of  a  court  of  justice 
could  be  safely  founded.  I  think  therefore  the  Court  of  Exchequer  was  right  in 
both  tliese  judgments. 
Judgments  affirmed. 


Appeal  from  the  Court  of  Exchequer 
[104]  (England). 

MORGAN  and  others,— AppeUnnfs ;  EDW ABBS,— Respondent. 

[Mews'  Dig.  V.  1545  :  S.  C.  1  Bli.  X.S.  402  ;  i:i  Price  782  ;  M'Cle.  541.  Discussed  in 
W orthingtoii  v.  Wigginton,  1855,  20  Beav.  67,  at  p.  76  ;  and  see  Dilhin  v.  Parker, 
1833,  7  Bli.  N.  S.  325,  at  p.  349.] 

A  woman  entitled  absolutely  to  certain  leasehold  premises  marries,  and  b}-  the 
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marriage  settlement  becomes  entitled  absolutely  to  tlie  same  premises,  in  case 
she  siii-vives  the  husband.  He,  by  his  will,  disposes  of  the  premises  as  if 
they  had  been  his  own,  and  gives  them  to  his  wife  for  life,  and  then  to  her 
first  and  second  daughters  for  life  in  succession.  The  wife  takes  some  ad- 
vantages under  the  will  of  tlie  husband,  in  addition  to  the  leasehold  premises, 
but  is  entirely  ignorant  of  any  necessity  to  elect,  and  makes  no  election  in 
fact.  The  wife  makes  a  will,  by  which  the  leasehold  premises  are  left  to  her 
eldest  daughter  absolutely  according  to  hei*  power  under  the  marriage  settle- 
ment, but  in  contravention  of  tlie  husband's  will,  by  which  the  eldest  daughter 
had  only  an  estate  for  life.  On  the  deatli  of  tlie  eldest  daughter,  the  sepond 
daughter  claims  the  property,  and  is  let  into  possession  by  the  representative 
of  the  eldest  daughter,  in  ignorance  of  his  own  right.  Some  years  after- 
wards, the  representative  of  the  eldest  daughter  filed  his  bill  in  the  Exchequer 
for  restitution  to  him  of  the  premises  in  question,  on  the  ground  that  the  wife 
had  a  riglit  to  dispose  of  the  premises  absolutely,  and  that  she  was  not  bound 
to  elect,  and  never  tliought  of  electing  under  the  will  of  her  husband.  Held  by 
the  House  of  Lords,  affirming  a  judgment  of  the  Court  of  Exchequer,  that  the 
claim  of  the  representative  of  the  eldest  daughter  was  good,  and  that  this  was 
not  a  case  for  election. 

Gwen  or  Gwenllian  Jones,  was  entitled,  by  lease,  of  date  1756,  from  Bridget 
Bevan,  to  certain  leasehold  premises,  "  to  hold  to  the  said  Gwen  or  Gwenllian  Jones, 
her  executors  and  administrators,  for  a  term  of  ninety-nine  years,  if  she  and  her 
daugh-[105]-ters,  Margaret,  Bridget  and  Elizabeth,  or  any  of  them,  should  so  long 
live,  at  the  yearly  rent  of  £22." 

In  contemplation  of  a  marriage  between  Gwen  Jones  and  Thomas  Thomas,  a 
marriage-settlement  was  made,  in  January  1758,  reciting,  "that  a  marriage  was 
intended  to  be  had  between  the  said  Thomas  Thomas  and  Gwenllian  Jones ;  and  also 
reciting,  that  the  said  Gwenllian  Jones  was  then  entitled  to  and  possessed  of  a 
considerable  personal  estate,  consisting  of  ready  money,  securities  for  money,  leasee 
hold  estates,  stock  and  crop,  and  other  personal  effects,  of  the  value  of  £600  and 
upwards  ;  and  which  said  personal  estate,  and  the  increase  thereof,  were  thereby 
agi-eed  by  the  said  Thomas  Thomas  and  Gwenllian  Jones,  to  be  assigned  to  the  said 
David  Edwards  and  John  Harries,  upon  the  trusts  therein  and  hereinafter  men- 
tioned ;  it  is  witnessed,  that  in  consideration  of  the  said  intended  marriage,  and  for 
making  a  provision  for  tlie  said  Margaret  Jones,  Bridget  Jones,  and  Elizabeth  Jones, 
the  infant  children  of  the  said  Gwenllian  Jones  ;  also  in  consideration  of  5s.  unto  the 
said  Gwenllian  Jones,  paid  by  the  said  David  Edwards  and  John  Harries,  the  said 
Gwen  Jones,  with  the  consent  of  the  said  Thomas  Thomas,  testified  in  manner  therein 
mentioned,  did  assign,  transfer  and  set  over  unto  the  said  David  Edwards  and  John 
Harries,  tlieir  executors,  administrators  and  assigns,  all  and  singular  the  said 
Gwenllian  Jones's  ready  money,  securities  for  money,  goods,  cattle,  chattels  and 
personal  estate  and  effects  whatsoever ;  also  all  and  every  tlie  leasehold  messuage, 
lands,  tenements  and  hereditaments  of  her  the  said  Gwenllian  Jones,  and  which  she 
was  entitled  to  or  held  bj'  lease  or  leases  from  any  person  or  persons  whatsoever  or 
wheresoever  situate;  and  all  the  rents,  produce,  increase  or  other  profit  or  advantage 
whatsoever,  that  could  or  [106]  might  be  had,  recovered,  obtained  or  gotten,  by  and 
from  the  said  leasehold  estate,  money,  goods,  chattels,  effects  and  personal  estate 
aforesaid,  or  any  part  or  parts  thereof  respectively ;  to  hold  the  said  leasehold 
premises,  witli  the  appurtenances,  unto  the  said  David  Edwards  and  John  Harries, 
their  executors,  administrators  and  assigns,  from  thenceforth  for  the  residue  and 
remainder  of  the  term  or  terms  of  years  in  and  by  the  said  lease  or  leases  granted  and 
then  to  come  and  unexpired  ;  and  to  hold  the  said  money,  securities  for  money, 
goods,  chattels,  personal  e)state  and  effects,  unto  tlie  said  David  Edwards  and  John 
Harries,  their  executors,  administrators  and  assigns  for  ever,  upon  the  trusts  fol- 
lowing (amongst  others),  viz.  in  trust  for  the  said  Gwen  Jones,  her  executors,  ad- 
ministrators and  assigns,  until  the  solemnization  of  the  said  intended  marriage: 
and  after  the  solemnization  thereof,  upon  trust  as  to  £300  for  the  maintenance  of  and 
to  be  divided  amongst  the  said  Margaret  Jones,  Bridget  Jones,  and  Elizabeth  Jones, 
in  the  manner  and  at  the  times  therein  particularly  mentioned  ;  and  upon  further 
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trust  and  eonfideuce,  that  the  said  trustees  and  the  survivor  of  them,  and  his  execu- 
tors, administrators  and  assigns,  should,  witli  all  convenient  speed,  call  in  and  receive 
all  and  every  other  sum  and  sums  of  money,  due  from  any  person  or  persons  whatso- 
ever, by  any  security  or  otherwise,  to  the  said  Gwon  Jones,  and  all  and  every  other 
sum  or  sums  of  money,  then  ready  by  her,  and  which  should  remain  after  the  raising 
of  the  said  sum  of  £300  as  aforesaid,  and  should  place  and  lay  out  the  same,  on  such 
securities,  in  their  own  names,  as  the  said  Thomas  Thomas  and  Gwenllian  Jones,  his 
intended  wife,  should  approve  of  and  permit,  and  suffer  tlie  said  Thomas  Thomas  and 
Gwen  Jones,  his  intended  wife,  during  their  joint  lives,  [107]  to  take  and  receive, 
not  only  the  interest  and  proceeds  of  such  remaining  money,  but  also  the  rents  and 
profits  of  the  said  leasehold  estates,  and  likewise  to  take)  and  have  tlie  use  and  enjoy- 
ment of  all  the  rest  of  the  personal  estate  and  efl'ects  of  the  said  Gwen  Jones,  and  tlie 
produce  and  increase  thereof  ;  and  from  and  after  the  decease  of  either  of  them, 
the  said  Thomas  Thomas  and  Gwenllian  Jones,  should  assign,  transfer  and  apply,  or 
deliver  the  said  remaining  money,  and  all  interest  due  thereon,  and  the  said  lease- 
hold estate  and  eft'ects  thereby  before  assigned  as  aforesaid,  to  the  sui-vivor  of  them, 
the  said  Thomas  Thomas  and  Gwen  Jones  his  intended  wife,  and  the  executors,  ad- 
ministrators and  assigns  of  such  survivor." 

The  premises  being  thus  settled  upon  the  survivor,  and  the  epiecutors  and  ad- 
ministrators of  such  survivor — Thomas  Thomas  the  husband,  in  1769,  made  his  will, 
by  which  he  gave  the  premises  in  question  tO'  his  wife  for  life,  and  then  to  her  daugh- 
ters Margaret  and  Bridget  successively  for  life,  and  to  Elizabeth  for  the  remainder 
of  the  term,  disposing  of  tlie  premises  as  if  they  were  absolutely  his  own,  without  re- 
gard to  the  provisions  of  the  marriage  settlement.  Margaret  the  eldest  daughter 
had  by  that  time  intermarried  with  the  respondent  Edwards,  and  Bridget  with  the 
appellant  Morgan,  and  Elizabeth  with  the  appellant  Morris.  The  material  clause  in 
the  will  was  as  follows :  "  I  also  give  all  the  estate  which  I  hold  by  lease  from  Mrs. 
Bevan,  to  Gwenllian,  my  dear  and  beloved  wife,  for  and  during  the  term  of  her 
natural  life;  and  from  and  after  her  decease,  to  the  said  Margaret  Jones  (meaning 
the  said  Margaret,  the  wife  of  Thomas  Edwards),  for  the  term  of  her  natural  life; 
and  immediately  from  and  after  her  decease,  to  the  said  Bridget  Jones  (meaning  the 
defendant  Bridget),  for  and  [108]  during  the  term  of  her  natural  life;  and  im- 
mediately from  and  after  her  decease,  to  the  said  Elizabeth  Jones  (meaning  the  de- 
fendant Elizabeth,  who  man-ied  Rees  Morris),  for  and  during  the  remainder  of  the 
term  granted  on  the  said  leasehold  estate ;  and  the  said  testator  Thomas  Thomas, 
by  his  said  will,  gave  and  bequeathed  to  the  said  Gwenllian  his  wife,  all  the  rest, 
residue  and  remainder  of  his  personal  estatei,  goods,  chattels,  furniture,  cattle,  im- 
plements of  household  and  husbandry,  and  all  his  stock  and  effects,  for  ever,  if  she 
continued  his  widow,  and  appointed  her  sole  executrix  of  that  his  will." 

Thomas  Thomas  died  in  1776,  leaving  his  wife  GwenUian  Jones  or  Thomas  sur- 
viving, and  she  in  1785  made  her  will,  by  which  she  appointeid  her  eldest  daughter 
Margaret  her  sole  executrix,  and  bequeathed  her  the  premises  in  question  and  the 
whole  of  her  property  absolutely,  in  conformity  with  her  powers  under  the  marriage 
settlement,  without  limiting  the  interest  of  Margaret  to  a  life  interest,  as  prescribed 
by  the  will  of  her  deceased  husband  Thomas  Thomas. 

Mrs.  Jones  or  Thomas  died  in  1790,  leaving  tlie  three  daughters  surviving,  and 
Edwards  the  husband  of  Margaret  proved  the  will  of  Mrs.  Thomas,  and  he  and  his  wife 
Margaret  Jones  entered  into  possession  of  tlie  premises. 

In  1807  Margaret  Jones,  the  wife  of  Edwards,  died,  and  then  Morgan  claimed  tlie 
possession  of  the  leasehold  estate,  in  virtue  of  the  supposed  right  of  Bridget  his  wife, 
under  the  will  of  Thomas  Thomas  ;  and  Thomas  Edwards,  not  being  aware  of  his  own 
right,  as  representative  of  his  wife  Margaret,  who  had  become  entitled  absolutely 
under  the  will  of  her  mother,  founded  on  the  provisions  of  her  marriage  settlement 
with  Thomas,  relinquished  the  possession  into  wliith  Morgan  entered. 

[109]  In  1818.  however,  Thomas  Edwards  filed  his  bill  in  the  Exchequer,  stating 
the  circumstances,  and  praying  tliat,  "  John  Morgan  and  Bridget  his  wife,  might  be 
compelled  by  the  decree,  order,  and  direction  of  the  said  Court  of  Exchequer,  to 
deliver  up  to  the  respondent,  Thomas  Edwards,  the  possession  of  the  said  leasehold  pre- 
mises, and  the  deeds  relating  thereto,  |i,articularly  the  said  indenture  of  marrian;e  set/- 
tlement,  bearing  date  the  .31st  day  of  Januai-y  1 758,  and  the  indenture  of  lease  hearing 
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date  the  16th  February  1756  :  and  that  the  appellants.  Jolin  Morgan  and  Bridget  his 
•s\"ife,  might  also  account  for,  and  pay  to  the  respondent  Thomas  Edwards,  the  arrears 
of  rent  for  the  said  premises,  or  the  value  of  the  said  premises,  to  be  let.  for  the  time 
during  which  tliey  had  been  in  the  possession  of  the  same." 

To  this  bill  Morgan  and  his  wife  Bridget,  and  Morris  and  his  wife  Elizabeth,  put 
in  their  answers,  in  which  they  insisted  that  the  will  of  Tliomas  Thomas  raised  a 
case  of  election,  and  that  Mrs.  Thomas  or  Jonep  had  elected  to  take  under  that  will, 
and  was  therefore  bound  to  fuliil  its  provision.  That  part  of  the  answers  were  in 
these  terms  :  "  That  altliougli  by  the  terms  of  the  said  marriage  settlement  the  said 
leasehold  premises  were  assigned  to  tlie  trustees  therein  named,  upon  trust  after  the 
decease  of  either  of  them,  the  said  Thomas  Thomas  a.nd  Gwenllian  his  wife,  to  assign 
and  deliver  up  the  same  to  the  survivor  of  them  the  said  Thomas  Thomas  and  Gwen- 
llian his  wife,  and  the  executors  and  administrators  of  such  survivor  ;  and  although 
the  said  Gwenllian  Thomas  survived  her  said  husband,  and  thereby  under  and  by 
virtue  of  the  said  settlement  became  entitled  to  the  said  leasehold  premises:  yet  that 
the  said  Tliomas  Thomas  by  his  said  will  took  upon  himself  to  dispose  of  the  said  lease- 
hold premises  [110]  as  liis  own.  and  that  he  also  gave  to  the  said  Gwenllian  Thomas 
the  residue  of  his  personal  estate  and  effects,  to  the  amount  of  £2000  and  upwards, 
and  that  the'  same  was  of  much  greater  value  than  the  said  lease;  and  that  the  said 
Gwenllian  Thomas  accepted  such  Isequesit  and  took  under  the  said  wiU  benefits  of 
greater  value  than  the  said  leasehold  premises,  and  frequently  declared  that  the  said 
leasehold  premises,  after  her  death,  would  go  tO'  her  said  daughters  in  succession, 
one  after  the  other,  and  therefore  the  appellants,  John  Morgan  and  Bridget  his  wife, 
submitted  that  the  said  Gwenllian  Thomas  must  be  considered  as  having  made  her 
election  to  take  under  the  said  will,  and  to  have  thereby  confirmed  the  said  bequest 
of  the  said  leasehold  premiseis  ;  and  that  the  appellants  ought  not  to  be  compelled  to 
deliver  up  the  possession  of  the  said  leasehold  premises,  nor  the  deeds  relating 
thereto,  nor  the  said  lease  of  the  16tli  day  of  February  1756,  nor  to  account  for  and 
pay  to  the  respondent  Thomas  Edwards  the  arrears  of  rent  of  the  said  premises,  nor 
the  value  of  the  said  premises." 

In  the  year  1822.  Morgan  and  the  other  appellants  filed  a  cross-biU,  charging  that 
Mrs.  Thoma,s  had  derived  considerable  interests  under  the  will  of  her  husband  Thomas 
Thomas,  independently  of  the  leasehold  premises  in  question,  and  prayed  that  it 
misrht  be  declared,  that  Mrs.  .Jones  or  Thomas  was  bound  to  make  her  election  whether 
to  take  under  that  will,  and  that  she;  had  elected  to  take"  under  it,  and  had  therefore 
relinquished  her  rights  under  the  marriage  settlement:  and  that  upon  the  death  of 
her  eldest  daughter  Margaret,  the  second  daughter  Bridget  and  lier  husband 
Morgan  in  her  right,  became  entitled  to  tlie  possession  of  the  leasehold  premises,  etc. 
The  respondent,  in  his  answer,  denied  that  the  personal  estate  [111]  which  Mrs.  Jones 
Thomas  acquired  under  the  wiU  of  her  husband  was  of  any  gi-eat  value  over  and 
above  that  of  the  leasehold  premises,  and  that  it  never  occurred  to  her  to  make  an 
election  ;  and  that,  in  point  of  fact,  she  never  had  made  one.  Some  witnesses  were 
examined  on  both  sides,  but  elicited  nothing  material ;  and  the  cause  rested  sub- 
stantially on  the  bills  and  answers. 

Both  the  said  causes  came  on  to  be  heard  before  the  Right  Honourable  the  Lord 
Chief  Baron  of  His  Majesty's  Court  of  Exchequer,  on  the  8th  day  of  November  1824, 
when  his  Lordship  was  pleased  to  decree  that  the  appellants,  John  Morgan  and 
Bridget  his  wife,  should  forthwith  deliver  up  to  the  respondent,  Thomas  Edwards, 
the  possession  of  the  said  leasehold  premises,  in  the  pleadings  mentioned,  and  that 
the  said  indenture  of  lease  should  be  forthwith  delivered  up  by  the  appejlant,  John 
Morgan,  to  the  respondent,  Thomas  Edwards,  or  such  pei-son  as  he  should  appoint 
to  receive  the  same,  togetheir  with  any  other  title-deeds,  papers  or  writings,  in  the 
possession,  custody  or  power  of  the  appellant,  John  Morgan,  relating  to  the  title  of 
the  said  leasehold  "estate ;  and  that  tlie  respondent.  Thomas  Beynon,  should  forthwitli 
deliver  up  to  the  respondent,  Thomas  Edwards,  or  to  such  pei-son  as  he  should 
appoint  to  receive  tlie  same,  the  said  indenture  of  settlement,  and  should  execute  to 
the  respondent,  Thomas  Edwards,  or  to  such  person  as  he  should  appoint,  a  proper 
deed  of  assignment  of  the  said  lease.  And  it  was  further  decreed  that  the  cross- 
bill  should  be  discharged  with  costs. 
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From  this  decree  Morjraii  nnd  Morris  iippeak'd  to  the  House  of  Lords  :  and  con- 
tended that  tlie  same  ouplit  to  be  reversed,  for  the  following  reasons: 

[112]  1st,  Because  it  is  clear  that  the  will  of  the  said  Thomas  Thomas  raised  a 
case  of  election  on  the  part  of  tlie  said  Gwenllian  Thomas,  as  to  the  said  leasehold 
premises,  and  to  the  residuar_v  personal  estate  of  the  said  Thomas  Thomas  ;  and  it 
having  been  admitted  by  the  answer  of  the  respondent,  Thomas  Edwards,  that  the 
said  Thomas  Thomas  died  possessed  of  personal  property  more  than  sufficient  to  pay 
his  debts,  and  that  his  residuary  personal  estate  and  effects  was  possessed  by  the  said 
Gwenllian  Thomas,  and  applied  by  her  to  her  use.  it  must  at  this  distance  of  time 
be  inferred  and  presumed,  that  the  said  Gwenllian  Thomas  elected  to  take  under  tlie 
will  of  the  said  Thomas  Thomas  ;  and  to  give  effect  to  his  will  in  regard  to  the  bequest 
of  the  said  leasehold  premises. 

2dly,  Because  if  the  said  Gwenllian  Thomas  did  not  intend  to  give  effect  to  tlie 
said  Thomas  Thomas's  will,  so  far  as  regards  the  Ijeijuest  of  the  said  leasehold  pre- 
mises, it  was  incumbent  upon  her  to  have  kept  accounts  of  the  personal  estate  of 
the  said  Thomas  Thomas  possessed  by  her,  and  of  her  payments  out  of  such  personal 
estate,  and  to  have  ascertained  the  residue  of  such  personal  estate,  so  that  the  appel- 
lants, Bridget  Morgan  and  Elizabeth  Morris,  might  be  compensated  out  of  such  re- 
sidue for  the  loss  they  sustained  by  tlie  said  Gwenllian  Tliomas  not  giving  effect  to 
the  bequest  of  the  said  leasehold  premises,  contained  in  their  favour  in  the  said 
Thomas  Thomas's  said  will  ;  and  by  reason  of  the  length  of  time  since  the  death  of  the 
said  Thomas  Thomas,  it  is  now  impossible  to  ascertain  the  amount  of  the  residuaiy 
personal  estate  of  the  said  Thomas  Thomas. 

3dly,  Because  even  assuming  that  it  is  not  tO'  be  inferred  or  considered  that  'he 
said  Gwenllian  Thomas  did  elect  to  take  under  the  said  Thomas  Thomas's  [113] 
said  Will,  and  to  give  effect  to  such  Will,  so  far  as  regards  the  beque>st  of  the  said 
leasehold  premises,  yet  that  the  respondent,  Thomas  Edwards,  claiming  the  said 
leasehold  premises  under  the  said  Gwenllian  Thomas,  is  bound  to  make  compensation 
to  the  appellants,  Bridget  Morgan  and  Elizabeth  Morris,  for  the  value  of  the  interest 
they  took  in  such  leasehold  estate,  under  the  will  of  the  said  Thomas  Thomas  ;  and 
the  dtcree  does  not  give  or  provide  for  such  compensation. 

For  the  respondent,  Edwards,  it  was  contended  that  the  decree  ought  to-  be 
affirmed,  for  the  following  reasons : 

1st,  Because  the  will  of  Thomas  Thomas  did  not  raise  a  case  of  election  ;  and 
even  if  it  did  raise  a  case  of  election, — 

2diy,  Because  in  all  cases  of  election,  a  party  having  two  claims  has  the  option  of 
either,  and  cannot  be  held  concluded  by  equivocal  acts  performed  in  ignorance  of 
the  value  of  the  funds,  or  in  ignorance  of  the  necessity  of  electing. 

3dly,  Because  it  cannot  lie  held,  that  Gwen.  Thomas  did  in  her  life-time  elect  to 
renounce  her  absolute  right  to  the/  tenements  in  question,  there  being  no  evidence 
that  she  was  apprized  of  any  necessity  to  make  election. 

AS    TO    THE    DISMISSAL    OF    THE    CROSS-BILL    WITH    COSTS. 

4thly,  Because  all  the  facts  and  circumstances  of  the  case  were  sufficiently  dis- 
closed by  the  pleadings  in  the  original  suit,  and  it  was  competent  for  tlie  appellants 
to  have  proved  their  case  (if  it  had  been  capable  of  proof)  by  evidence  in  the  original 
suit ;  or  [114]  at  all  events  that  the  costs  of  the  said  cross-suit  are  properly  directed  to 
be  paid  by  the  plaintiff's  therein,  as  the  cross-bill  could,  in  any  case,  only  be  necessary 
as  a  bill  of  discovery. 

5thly,  Because  the  cross-bill  did  not  pray  any  account  of  the  personal  estate  of 
Thomas  Thomas,  alleged  to  be  possessed  by  Gwenllian  Thomas,  and  there  was  not 
any  personal  representative  of  Thomas  Thomas  or  of  Gwenllian  Thomas  made  a 
party  to  the  original  bill  or  cross-bill. 

(May  25,  1827)  Eldon  (Earl  of):  I  think  this  decree  of  the  Court  of  Exchequer 
ought  to  be  affirmed,  but  without  costs. 

Judgment  affirmed. 
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[115]  ERROR. 

Rev.  EDW.  DRAX  FREE,  T>.\).,— Plaintiff  in  Error;  MONTAGUE  BURGOYNE, 

Esq., — Defendant  in  Error. 

[Mews'  Dig.  V.  1216.  S.  C.  2  Bli.  N.  S.  65 ;  in  K.B.  6  B.  and  C.  27,  538 ;  9  Dowl.  and 
R.  \\  :  and  in  Ecclesiastical  Court,  2  Add.  414  ;  2  Hagg.  E.  R.  456,  662.  Adopted 
on  point  as  to  prohibition,  in  Mackonarhie  v.  I'enzance  (Lord),  1881,  6  A.  C. 
445.  See  Church  Discipline  Act,  1840  (3  and  4  Vict.  c.  86),  s.  21  ;  also  Clergy 
Discipline  Act,  1892  (55  and  56  Vict.  c.  32).] 

The  Spiritual  Court  is  prevented,  by  the  Act  27  Geo.  3,  c.  44,  from  proceeding 
against  clergymen,  as  well  as  laymen,  for  fornication  or  incontinence,  after  the 
expiration  of  eight  months  from  the  time  of  the  offence  connnitted,  yro  salute 
animtie  et  reformationae  morum  :  but  the  Court  may  take  cognizance  of 
charges  of  that  description  against  clergymen  after  the  expiration  of  the  eight 
montns,  with  a  view  to  suspension  or  deprivation,  or  other  punishment  merely 
clerical. — [Plaintiff  in  prohibition  not  allowed  his  costs  where,  though  he  suc- 
ceeded in  a  minor  point,  he  failed  as  to  the  main  object.] 

Error,  to  reverse  a  judgment  in  Banco  Regis,  in  an  action  of  prohibition.  Plain- 
tiff in  error  v.as  rector  of  the  parish  of  Sutton,  in  the  county  of  Bedford.  Defendant 
in  error  was  a  parishioner  and  church-warden  of  that  parish. 

[116]  The  defendant  in  error,  in  October  1824,  exhibited  articles  against  the 
plaintiff  in  error,  in  the  Arches  Court  of  Canterbury,  for  fornication  and  various 
other  immoralities  committed  in  the  years  1810-12-14-15-17  and  22. 

The  libel  commenced  as  follows  : 

"  In  the  Aiches  Court  of  Canterbury. 

"  The  ofEc .'  of  the  Judge  promoted  by  Montague  Burgoyne,  Esq.  against  the 
Reverend  Edward  Drax  Free,  doctor  in  divinity. 

"  In  the  name  of  God,  Amen. — We  John  Nicholl,  knight,  doctor  of  laws,  official 
principal  of  the  Arches  Court  of  Canterbury,  lawfully  constituted  to  you,  the 
Reverend  Edward  Drax  Free,  doctor  in  divinity,  rector  of  the  parish  of  Sutton,  in 
the  county  of  Bedford,  in  the  archdeaconry  and  commissarysliip  of  Bedford,  in  the 
diocese  of  Lincoln,  and  province  of  Canterbury,  all  and  singular  the  heads,  positions, 
articles,  and  interrogatories  touching  and  concerning  your  souTs  health,  and  the 
lawful  correction  and  reformation  nf  your  manners  and  excesses,  and  more  especially 
for  the  crime  of  fornication  or  incontinence,  for  profane  cursing  and  swearing,  in- 
decent convei'sation,  drunkenness  and  immorality;  for  your  lewd  and  profligate  life 
and  conversation ;  for  neglect  of  Divine  service  on  divers  Sundays ;  using  the  porch 
of  the  church  of  the  said  parish  as  a  stable,  and  foddering  cattle  therein,  and  turning 
out  swine  int  the  church-yard;  for  refusing  the  use  of  the  said  church  for  vestry 
meetings  law  fully  called  ;  for  converting  to  your  own  use  and  profit  the  lead  on  the 
roof  of  the  chancel  of  the  said  church  ;  for  refusing  and  neglecting,  and  delaying, 
to  baptize  or  christen  divers  children  of  your  parishioners  ;  for  refusing  and  neglect- 
ing to  bury  sundry  corpses,  and  for  requiring  illegal  fees  to  be  paid  to  you  for 
baptisms  [117]  and  burials,  do,  by  virtue  of  our  office,  at  the  voluntai-y  promotion 
of  Montague  Burgoyne,  esquire,  article  and  object  as  follows  : 

"  First. — We  article  and  object  to  you  the  said  Edward  Drax  Free,  that  by  the 
Ecclesiastical  laws,  canons,  and  constitution  of  the  Church  of  England,  all  clerks  and 
ministers  in  holy  orders  are  particularly  enjoined  and  required  to  be  grave,  decent, 
reverend,  and  orderly  in  their  general  deportment  and  behaviour  in  every  respect, 
and  to  abstain  from  fornication  or  incontinence,  profaneness,  drunkenness,  pro- 
fligacy, or  any  other  excess  whatever,  and  from  being  guilty  of  any  indecency  them- 
selves, or  encouraging  the  same  in  others,  but  on  the  contrary,  they  are  enjoined  at  all 
convenient  times  to  hear  or  read  some  of  the'  Holy  Scriptures,  or  to  occupy  them- 
selves witli  seme  other  honest  study  or  exercise,  always  doing  the  thing  which  shall 
appertain  to  honesty,  and  endeavouring  the  profit  of  the  Church  of  God,  having  in 
mind  that  the^\  ought  to  excel  all  others  in  purity  of  life,  and  to  be  examples  to  other 
people,  nnder  pain  of  deprivation  of  their  ecclesiastical  benefices,  suspension,  from 
the  exercise  of  their  clerical  functions,  or  such  other  ecclesiastical  punishment  or 
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censures,  as  the  exigency  of  the  case  iind  the  law  thereupon  may  require  and  autliorize, 
according  to  the  nature  and  quality  of  their  offences,  and  this  was  and  is  true,  public, 
and  notorious,  and  so  much  you,  the  said  Edward  Drax  Free,  do  know  or  have  heard, 
and  in  your  conscience  believe  to  be  true;  and  we  article  and  object  to  you  of  any 
other  time  or  place,  person,  or  thing,  and  every  thing  in  this  and  the  subsequent 
articles  contained  jointly  and  severally." 

Then  followed  the  various  articles  to  the  number  of  thirty-one,  of  which  these  form 
the  fifth  to  the  twelfth  inclusive,  related  to  fornication  and  incontinence,  and  [118] 
the  last  concluded  that  "  the  said  Edward  Urax  Free  should  be  duly  and  canonically 
punished  and  corrected  according  to  the  exigency  of  the  law." 

The  plaintiff'  in  error  disputed  the  jurisdiction  of  the  Court,  on  the  ground  that 
it  had  been  enacted  by  the  27tli  Geo.  3,  cap.  44,  that  "  no  suit  should  be  commenced 
in  any  Ecclesiastical  Court,  for  fornication  or  incontinence,  after  the  expiration 
of  eight  calendar  months  from  the  time  when  such  off'ence  shall  have  been  com- 
mitted." As  tc  the  other  charges  of  immorality,  independent  of  those  of  fornication 
and  incontii  ence,  the  plaintiff  in  error  did  not  attempt  to  impeach  the  jurisdiction  ; 
and  the  only  point  now  to  be  determined  was,  whether  the  Ecclesiastical  Court  had 
jurisdiction  in  respect  of  such  of  the  articles  as  imputed  to  the  plaintiff  in  error  the 
acts  of  fornicntion  and  incontinence. 

The  Ecclesiastical  Court  sustained  its  jurisdiction,  and  the  plaintiff  in  error 
applied  to  the  Court  of  K.  B.  for  a  writ  of  prohibition,  and  that  Court,  for  the  pur- 
pose of  having  the  question  solemnly  decided,  ordered  liini  to  declare  in  prohibition  ; 
and  the  action  of  prohibition  having  been  commenced,  and  the  question  raised  on 
the  face  of  the  declaration,  the  defendant  in  error  demurred  ;  and  the  Court,  after 
argument,  decided  that  the  Ecclesiastical  Court  had  no  jurisdiction  to  proceed  on 
the  charges  of  fornication  and  incontinence,  as  far  as  they  related  to  the  soul's  health 
and  reformation  of  manners,  but  that  it  might  take  cognizance  of  these  oft'ences 
with  a  view  to  deprivation,  suspension,  or  otlier  punishment  merely  clerical.  The 
materials,  words  of  judgment,  are  these:  "Whereupon  all  and  singular,  the  pre- 
mises being  seen,  and  by  the  Court  of  our  said  Lord  the  king,  now  here  fully  under- 
stood, and  mature  deliberation  being  thereupon  had,  it  appears  to  the  said  [119] 
Court  here,  that  the  said  declaration,  and  the  matters  therein  contained,  in  manner 
and  form  as  the  same  are  above  stated  and  set  forth,  so  far  as  the  same  relate  to  the 
proceeding  against  the  said  Edward  Drax  Free,  for  fornication  or  incontinence  for 
t/ie  jnirpose  only  of  //is  soul's  heaWi  and  the  reformation  of  his  manyiers,  are  suffi- 
cient in  law  til  har  the  said  Montague  Burgoyne  from  prosecuting  his  said  suit  in 
the  said  Spiiitual  Court,  etc.:  and  that  the  declaration  aforesaid,  and  the  matters 
therein  contained  in  manner  and  form  as  the  same  are  above  stated  and  set  forth, 
so  far  as  the  same  relate  to  those  offences  for  the  purpose  of  suspension,  or  depriva- 
tion, or  otlier  punishment  merely  clerical,  and  also,  as  to  all  the  other  matters 
charged  against  him  the  said  Edward  Drax  Free,  in  the  libel  in  the  court  below,  are 
NOT  sufficieiit  in  law  to  bar  the  said  Montague  Burgoyiie  from  prosecuting  his  said 
suit  in  the  sai  1  Spiritual  Court,  etc. :  therefore  it  is  considered,  that  as  to  so  much  of 
the  said  libel  as  relates  to  the  proceeding  against  the  said  Edward  Drax  Free,  for 
fornication  or  incontinence,  for  the  purpose  only  of  his  soul'si  health  and  the  reforma- 
tion of  his  manners,  the  said  Montague  Burgoyne  be  prohibited  from  proceeding  in 
the  said  Spiritual  Court,  and  that  as  to  so  much  of  the  said  libel  as  relates  to  those 
offences  for  the  purpose  of  suspension,  or  deprivation,  or  other  punishment  merely 
clerical,  and  also,  as  to  all  the  other  matters  charged  against  him  the  said  Edward 
Drax  Free,  that  the  said  Edward  Drax  Free,  who  as  well,  etc.  take  nothing  by  his 
said  bill,  and  that  the  said  Montague  Burgoyne  do  go  thereof  without  delay,  etc.  ; 
it  is  also  considered  by  the  said  Court,  of  our  said  Lord  the  King  now  here,  that  the 
said  Montague  Burgoyne  have  the  writ  of  our  said  Lord  the  King,  of  consultation  of 
and  upon  the  premises  last  aforesaid,  to  the  said  Sir  John  Nicholl  to  be  [120] 
directed,  and  therefore  it  is  signified  to  the  said  Sir  John  Nicholl,  that  he  proceed  in 
the  said  suit  between  the  parties  aforesaid  of  and  upon  the  premises  last  aforesaid, 
etc." 

A  question  arose  in  the  court  below,  whether  the  plaintiff  in  error,  having  partly 
succeeded  in  his  prohibition,  ought  not  to  have  his  costs,  to  which  the  plaintiffs 
succeeding  in  prohibition  are  entitled  under  the  statute.     But  as  in  this  case  the 
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plaiotitY,  although  he  succeeded  in  a  point  of  minor  importance,  had  failed  as  to  the 
main  purpose,  the  Court  declined  to  allow  him  his  costs. 

On  this  judgment  the  plaiutitf  in  error  brought  his  writ  of  error  returnable 
before  the  Lords  in  Parliament,  on  the  ground  that  the  judgment  of  prohibition, 
as  far  as  the  suit  related  to  fornication  and  incontinence,  ought  to  have  been  absolute 
and  unqualified,  and  that  the  Court  ought  to  have  allowed  the  plaintiff  his  costs. 

The  cause  was  heard  on  the  24th  June  1828,  and  it  was  contended  that  the  judg- 
ment of  the  court  below  ought  to  be  affirmed  : 

1st.  Because  the  said  Act  of  27  Geo.  3,  was  intended  only  to  apply  to  suits  insti- 
tuted in  Ecclesiastical  Courts  against  laymen,  for  the  offences  in  the  said  Act 
mentioned. 

2dly.  Because,  even  admitting  that  the  said  Act  of  27  Geo.  3  was  intended  by  the 
Legislature  to  apply  to  suits  instituted  against  clerks,  as  well  as  to  those  instituted 
against  laymen,  still  it  is  apparent  that  the  same  was  not  intended  to  apply  or  extend 
to  suits  instituted  against  clerks,  so  far  as  the  same  may  be  instituted  against  them 
only  as  clerks,  and  for  deprivation  or  suspension,  or  other  punishment  merely  clerical. 

[121]  3dly.  Because  the  said  statute,  27  Geo.  3,  does  not,  at  all  events,  prevent 
the  Ecclesiaftical  Court  from  taking  cognizance  of  the  charges  of  fornication  or 
incontinence,  even  after  eight  calendar  months,  where  such  charges  are  entertained 
as  inductive  or  prefatory  to  other  charges  clearly  within  the  jurisdiction  of  the  said 
Court. 

4thly.  And  in  so  far  as  respects  the  plaintiffs  claim  to  costs:  Because  upon  the 
judgment  awarded  in  this  case  by  the  Court  of  King's  Bench,  the  plaintiff  was  not 
entitled  to  costs,  either  by  the  common  law  of  the  laud,  or  by  any  of  the  statutes 
thereof. 

In  suppo'-t  of  the  judgment  of  the  Court  of  King's  Bench  on  the  main  question, 
the  cases  of  Siader  v.  Smallbrooke  (1  Lev.  138),  and  of  Townshend  v.  Thorfe  (2  Ld. 
Ray.  1507),  were  cited  as  authorities  directly  in  point. 

Dr.  AdJams  and  Mr.  Denman  for  plaintiff  in  error. 

Mr.  Campbell  and  Dr.  Lushington  for  defendant  in  error. 

(26th  June,  1828)  Lord  Lyndhurst,  (Ch.) :  This  was  originally  a  suit  in  the 
Spiritual  Cvurt  against  the  reverend  doctor  Drax  Free,  upon  various  charges  of 
fornication  anri  other  offences,  committed  from  1810  to  1822,  and  the  suit  was  insti- 
tuted in  1824  nearly  two  years  after  the  last  charge  mentioned  in  the  articles.  In 
looking  at  the  articles,  I  think  it  was  perfectly  competent  to  the  Spiritual  Court  to 
proceed  in  ihe  ordinary  way,  if  the  articles  were  exhibited  in  time,  both  pro  salute 
animae,  and  for  deprivation.  In  the  Spiritual  Court,  it  was  contended  for  Doctor 
Free,  that  tie  statute  27  Geo.  3,  [122]  c.  44,  was  a  bar  to  the  proceeding,  but  the  repli- 
cation was  over-ruled,  and  then  he  applied  to  the  Court  of  King's  Bench  for  a  writ 
of  prohibition,  and  was  ordered  by  that  Court  to  declare  in  prohibition.  The  Court 
of  King's  Bench  was  of  opinion  that  the  proceeding,  as  far  as  it  was  pro  salute 
animae  and  reformation  of  manners,  was  barred  by  the  Act  even  in  the  case  of  a 
clergyman,  after  the  expiration  of  the  eight  months.  But  a  much  more  important 
question  aroe.e,  and  that  was,  whether  the  statute  applied  to  a  proceeding  in  the 
Spiritual  Court  for  the  purpose  of  deprivation  ;  and  looking  at  the  title,  the  pre- 
amble, and  the  provisions  and  enactments  of  the  statute,  I  concur  with  the  Judge 
of  the  Court  of  K.B.  that  the  limitation  of  eight  months  does  not  apply  to  the  pro- 
ceeding in  the  Ecclesiastical  Court  for  the  purpose  of  deprivation. 

Then  as  to  the  form  of  the  proceeding,  I  stated  that  the'  Spiritual  Court,  in  the 
ordinary  course,  might  proceed  on  articles,  if  exhibited  in  time,  pro  salute  animae. 
and  for  deprivation,  for  either  the  one  or  the  other,  or  for  both.  The  Court  of  K.B. 
considered  the  statute  a  bar  to  the  proceeding  as  far  as  it  was  pro  salute  animae, 
but  their  judgment  allowed  the  Spiritual  Court  to  proceed  for  the  purpose  of  de- 
privation onjy.  They  considered  the  articles  as  having  two  objects,  one  of  which 
was  out  of  tim  -  by  the  statute,  to  the  other  they  decided  that  the  statute  did  not  apply, 
and  allowed  a  consultation. 

I  think  that  the  Court  of  K.B.  was  warranted  in  this  judgment  both  on  principle 
and  authority.  The  case  of  Siader  and  Si)iallh?-ooJce  (1  Lev.  138)  was  one  in  which 
proceedintrs  "were  instituted  against  a  clergyman  who  had  forged  his  orders:  and 
on  application  for  a  pro-[123]-hibition.  the  Court  of  K.B.  held  that  the  Spiritual 
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Court  had  no  power  to  proceed  iigninst  the  accused  with  nny  view  to  a  judgment 
against  him  for  the  crime  of  forgery,  but  that  the  Spiritual  Court  might  inciuire 
into  tlie  charge  of  forgery  with  a  view  to  deprivation.  So,  although  the  ecclesiastical 
tribunal  cc:iiiot  punish  for  forgery,  it  may  iutjuire  into  the  question  of  forgery  with 
a  view  to  depi  ivation  only.  That  case  applies  directly  to  the  present.  The  Spiritual 
Court  cannoi  proceed  against  Dr.  Free  pro  sahite  animae  et  reforniatione  moruin, 
yet  it  may  inquire  into  the  question  of  incontinence  with  a  view  to  a  sentence  of 
deprivation.  So  in  the  case  of  Townshend  and  Thorpe  (2  Ld.  Ray,  507)  the  Court 
proceeded  on  the  same  distinction.  Both  cases  are  similar  in  principle  to  the  pre- 
sent. The  Spiritual  Court  may  proceed  for  deprivation  only,  and  for  that  purpose 
it  may  proceed  in  the  manner,  and  with  the  forms  and  ceremony  necessary  for  a 
sentence  of  deprivation.     I  tliink  therefore  that  the  judgment  ought  to  be  affirmed. 

Then  as  to  the  question  of  costs,  I  had  some  doubts  on  that  point  at  the  hearing. 
Before  the  ti\:  and  9th  of  Gul.  3.  the  plaintiff,  though  he  succeeded,  had  no  costs. 
By  that  Act  ii  was  provided,  that  if  the  judgment  was  for  him,  lie  should  have  his 
costs.  Wlia:  is  the  case  here?  The  judgment  is,  that  the  Spiritual  Court  cannot 
proceed  pro  salute  animae,  but  that  it  may  proceed  for  the  main  object,  which  is 
deprivation.  That  is  a  judgment  at  least  as  much  in  favour  of  the  defendant  in 
prohibition  as  in  favour  of  the  plaintiff',  and  it  cannot  be  supposed  that  in  such  a 
case  it  was  the  intention  of  the  Legislature  that  the  plaintiff'  should  have  his  costs. 
This  was  a  case  which  the  [124]  Legislature  had  not  in  contemplation,  and  is  a 
casus  omisius.  I  agree  therefore  with  the  Court  of  K.B.  that  in  this  case  the  plain- 
tiff in  prohibition  is  not  entitled  to  his  costs. 

Judgment  of  the  Court  below  affirmed,  with  £100  costs. 

(For  proceedings  in  the  K.B.  vide  5  Barn,  and  Cress.  400-765.) 


[125]  APPEAL 

From  the  Court  of  Exchequer,  Ireland. 

TRAH^T,— Appellant ;  I)Vn:EE,—Res>pondeni 

[Mews'  Dig.  viii.  832;  S.  C.  2  Bli.  N.  S.  11.  As  to  what  is  reasonable  time  under 
tlie  Irish  Tenantry  Act  (19  and  20  Geo.  III.  c.  30,  Ir.).  See  Di/ott  v.  Viscount 
Ma^sareene  and  Ferrard,  1874,  Ir.  9  Eq.  149;  Ex  parte  Peyton,  1888,  21  L.R. 
Ir.  371.] 

Notice  in  1810,  under  the  Tenantry  Act,  by  a  landlord  to  a  tenant  of  a  lease 
for  lives  renewable  for  ever,  to  pay  his  several  fines  and  to  renew.  Tenant 
ready  to  pay  his  fines  immediately  on  notice;  but  a  difficulty  arises  respects 
ing  collateral  matters  of  encroachment  and  breach  of  covenant,  and  a  cor- 
respondence on  these  points  takes  place  lietween  the  parties ;  and,  in  point 
of  fact,  no  tender  of  the  fines  is  made  till  ujjwards  of  three  years  after  the 
notice :  held  that,  as  the  landlord  knew  tliat  the  tenant  wasi  always  ready  to 
pay  the  fines,  and  that  as  the  difficulty  in  the  way  of  renewal  arose  from  a 
collateral  matter,  tlie  principle  of  neglect  or  unreasonable  delay  did  not 
appl}'  here,  as  the  landlord  might  have  accepted  the  fines  and  renewed  with- 
out prejudice  to  his  rights  as  to  the  collateral  points,  and  that  the  want  of 
tender,  under  the  circumstances,  was  immaterial,  as  tlie  tenant  knew  that 
the  fines,  though  tendered,  would  not  be  accepted.  Adjudged  that  the  tenant 
was  entitled  to  a  renewal,  reserving  the  rights  of  the  landlord  as  to  the  col- 
lateral matters. 

In  1748  Stephen  Rice,  being  seised  in  fee  of  the. lands  of  Ballynaliow  and  others, 
in  the  county  of  Tipperary,  including  a  considerable  portion  of  turf  bog  contiguous 
to  the  arable  and  pasture  grounds,  demised  the  lands  of  Ballynahow  to  Samuel 
Hughes,  Mary  Hughes,  and  Edward  Dawson,  at  the  yearly  rent  of  £150.  The 
lease  contained  the  following  covenant  against  waste:    "That  said  Samuel  Hughes, 
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his  heirs  or  assigns,  should  not  commit  or  wilfully  suffer  to  be  committed  any  wastt' 
on  the  premises,  and  should  cut  his  or  their  turf  in  straight  drains,  to  be  cut 
sloping  one  foot  narrower  [126]  for  every  foot  in  depth,  and  agreeable  to  the 
natural  fall  of  the  land,  and  of  such  an  equal  depth  as  to  presen'e  an  hanging  level 
at  the  bottom,  and  to  begin  at  the  lowest  part  of  the  ground  where  such  drain  or 
drains  should  from  time  to  time  be  cut,  and  that  he  or  they  should  leave  at  con- 
venient distances  on  such  drains  parts  uncut  of  ten  feet  in  breadth  each  part  for 
bridges,  and  bore  holes  underneath  on  a  level  with  the  bottom  of  such  drains  to 
let  the  water  pass,  and  that  he  or  they,  should  pay  £1  sterling  for  every  perch  of 
liog  whicli  should  be  cut  on  the  premises  during  said  demise  other  than  as  is  thereby 
covenanted  and  that  yearly,  to  be  recovered  and  distrained  for  as  an  additional 
rent.'' 

In  1755  the  interest  of  Stephen  Rice  in  these  lands  came  into  the  hands  of  appel- 
lant's father,  Dominick  Trant,  who  then  agreed  with  Hughes  to  renew  his  lease 
for  ever  in  payment  of  a  renewal  fine  of  £10  on  the  fall  of  each  life.  Samuel 
Hughe®  died  in  1785,  and  his  interest  became  vested  in  Charles  O'Neil,  who  paid  to 
appellant's  father  the  renewal  fines  due  on  the  fall  of  the  lives  of  Samuel  Hughes 
and  Edward  Dawson,  two  of  the  cestui  que  vies  named  in  the  original  lease  of  1748, 
and  nominated  Francis  Annesley  Hughes,  and  Mary  Hughes  the  younger,  a«  the 
lives  to  be  substituted  in  their  stead.  O'Neil  afterwards  assigned  his  interest  to 
Cooper  Crawford,  subject  to  a  mortgage  far  £2000,  which  mortgage  was  assigned 
to  the  respondent  John  Dw^^er.  who  obtained  a  further  mortgage  of  the  equity  of 
ledemption  from  Cooper  Crawford  for  £1000.  Cooper  Crawford  sub-let  the  lands 
to  John  O'Meara. 

Dominick  Trant  died  in  1790,  while  appellant,  his  son  and  heir,  was  a  minor. 
When  appellant  came  of  age  in  1800,  he  went  to  England,  where  he  remained  till 
1808.  In  that  year  Mary  Hughes,  the  elder,  one  [12'7]  of  the  lives  in  the  original 
lease,  died.  The  appellant  apprehending  that  Crawford  and  O'Meara  had  encroached 
on  the  bog,  and  cut  turf  in  a  manner  not  authorized  by  the  covenant  in  the  lease  of 
1718,  in  December  1810  caused  the  following  notice,  under  the  Irish  Tenantry 
Act,  to  be  served  on  Coojjer  Crawford  :  "  Whereas  Stephen  Rice,  formerly  of  Mount 
Rice,  in  the  county  of  Kildare,  essquire,  deceased,  by  indenture  bearing  date  the 
7th  day  of  January  1718,  did  demise  unto  Samuel  Hughes,  deceased,  the  town  and 
lands  of  Ballynaliow,  in  the  county  of  Tipperary,  for  the  lives  of  said  Samuel 
Hughes,  Marv  Hughes,  otherwise  English,  his  wife,  and  of  Edward  Dawson,  of  Moy- 
nard,  in  the  county  of  Tipperary,  gent.,  at  the  yearly  rent  of  £150  sterling.  And 
whereas  all  the  estate,  right  and  title  of  the  said  Stephen  Rice  in  and  to  the  said  lands 
and  premises  is  now  legally  vested  in  me,  and  you  claim  all  the  right,  title  and 
interest  of  the  said  Samuel  Hughes  in  and  to  the  said  lands,  together  with  some 
agreement  for  a  renewal  thereof  upon  payment  of  a  renewal  fine  of  £10  sterling 
upon  the  fall  of  each  life.  And  whereas  all  the  said  lives  in  said  lease  of  the  7th  day 
of  January  1748,  are  long  since  dead.  And  whereas  you  have  taken  possession  of 
a  large  tract  of  the  bog  of  Lower  Dovea.  belonging  to  me,  and  insist  upon  holding 
same  as  part  of  said  lands  of  Ballynahow,  and  have  cut  and  disposed  of  large 
quantities  of  turf  upon  the  said  bog,  contrary  to  the  express  covenant  in  said  lease 
of  7th  of  January  1748.  Now  take  notice.  That  I  require  you  fortliwith  to  pay 
me  up  all  rent  due  out  of  said  lands,  together  with  the  sum  of  £372  12s.  due  for 
renewal  fines,  septennial  fines,  and  interest  due  upon  the  deaths  of  the  said  Samuel 
Hughes,  Mary  Hughes,  and  Edward  Dawson.  And  I  also  [128]  require  you  to  restore 
to  me  the  possession  of  such  parts  of  the  said  bog  of  Lower  Dovea  as  you  have  so 
possessed  yourself  of,  and  likewise  to  pa.y  to  me  the  sum  of  £1  sterling  for  every 
perch  of  turf  cut  on  the  said  bog  contrai-y  to  the  covenant  in  said  lease  of  7th 
January  1748.  And  take  notice.  That  unles|S  you  forthwith  comply  witli  tliis 
reasonable  request  (wliicli  1  have  heretofore  repeatedly  called  upon  you  to  do  without 
efi'ect),  I  will  not  hereafter  consider  myself  bound  to  renew  your  lease  of  said 
premises,  and  will  take  such  proceedings  as  I  shall  be  advised  to  recover  the 
possession  tliereof,  discharged  of  any  lease  or  claim  you  may  have  for  a  renewal. 
Dated  this  20th  day  of  December  1810." 

(signed)         Jo/in  Trant 
"  To  Cooper  Crawford,  esq.  and  all  others  concerned." 
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In  this  notice  the  appellant,  not  being  aware  of  the  renewals  by  O'Neil  with 
his  father,  miscalcuhited  the  fines,  but  was  immediately  set  riglit  on  that  point. 
Upon  service  of  this  notice,  a  correspondence  took  place  between  appellant  and 
Crawford  relative  to  the  adjustment  of  the  question  of  the  boundary  of  the  bog,  and 
the  breaches  of  covenants  previous  to  grainting  a  renewal, — no  reference  being  then 
made  to  any  difficulty  arising  from  the  nonpayment  of  renewal  fines  :  and  under 
these  circumstances,  no  tender  was,  in  point  of  fact,  made  till  ISl-t.  While  the 
correspondence  for  the  adjustment  was  going  on,  another  life,  that  of  Mary  Hughes 
the  younger,  fell  in  February  1812,  and  in  October  of  that  year  the  appellant 
declined  to  renew  at  all,  on  tlie  ground  stated  in  the  notice,  and  the  unreasonable 
delay  in  tendering  the  renewal  fines. 

In  February  ISli  the  fines  were  tendered  :  and  upon  refusal  by  the  appellant  to 
renew.  Cooper  Crawford  [129]  and  respondent  Dwyer  filed  a  bill  for  renewal  in 
the  Court  of  Exchequer;  and  in  June  1815  it  w'as  ordered  by  the  Court  that  the 
cause  should  stand,  with  liberty  to  the  appellant  to  bring  an  ejectment  against 
Cooper  Crawford  for  tlie  recovery  of  the  portion  of  the  lands  alleged  to  be  en- 
croached upon,  and  also  any  action  of  covenant  that  he  might  think  fit,  Crawford 
being  at  the  same  time  put  under  the  terms  requisite  for  the  due  trial  of  the 
causes.  The  actions  were  accordingly  brought,  and  when  nearly  ready  for  trial, 
Cooper  Crawford  died,  and  the  suits  abated  ;  but  the  appellant  pi-oceeded  with  an 
ejectment  against  the  sub-tenant  O'Meara,  who  defended  under  the  terms  of  the 
decretal  order;  and  the  appellant  recovered  ■2;54  acres,  and  in  1817  took  possession 
of  the  lands  so  recovered.  In  1818  the  respondent  revived  the  suit  in  the  Ex- 
chequer against  the  appellant;  and  in  June  1820,  the  appellant,  having  neglected  to 
apply  to  the  Court  to  put  the  respondent  under  tei-ms  as  to  the  action  of  covenant, 
the  Court : 

"  Decreed  a  renewal  of  the  lease  of  1748,  according  to  the  covenant  contained  in 
the  deed  of  1755,  upon  payment  of  all  sums  due  for  rent  and  renewal  fines,  to  be 
calculated  according  to  the  usual  course  of  the  Court,  and  of  all  costs  of  law,  and 
the  costs  of  this  cause,  etc.  so  as  not  to  include  in  the  renewal  tlie  premises  recovered 
in  the  ejectment:  and  Trant  was  ordered  to  execute  the  lease  to  Dwyer,  with  a 
declaration  that  sucli  renewal  was  made  to  Dwyer  ,as  mortgagee,  as  liable  to  the 
equity  of  redemption  reserved  upon  the  mortgages  of  the  original  lease  ;  and  Dwyer 
was  decreed  entitled  to  tack  to  his  mortgages  what  he  should  pay  in  pursuance  of 
the  decree;  and  the  decree  was  to  be  without  prejudice  to  any  action  which  the 
landlord  Trant  might  be  [130]  advised  to  bring  against  the  representatives  of 
Cooper  Crawford  or  John  O'Meara,  or  either  of  them,  for  breaches  of  any  covenant 
contained  in  the  original  lease  since  the  same  vested  in  Cooper  Crawford." 

From  this  decree  the  landlord  appealed,  for  these  reasons  : 

1st,  Because  the  respondent,  the  only  party  seeking  relief  in  this  cause  in  the 
court  below,  must  be  affected  by  the  gross  laches  and  neglect  which  have  occurred 
on  the  part  of  the  tenant  in  this  case  in  so  long  omitting  to  pay  the  renewal  fines, 
and  to  take  out  the  required  renewal ;  no  tender  of  any  fine  for  renewal,  or  of  any 
compensation  to  the  landlord  for  the  tortious  acts  of  the  tenant,  ajid  those  claiming 
under  him,  having  been  made  by  the  respondent,  or  any  other  person,  until  after 
more  than  three  years  from  the  service  of  appellant's  notice  of  the  20th  December 
1810,  which  expressly  required  such  renewal  to  be  taken  out  forthwith,  which 
neglect  has  been  aggravated  in  tlie  present  instance  by  such  flagrant  and  wilful 
violation  of  the  covenants  contained  in  the  said  original  lease  of  1748. 

2d,  Because  the  respondent  was  bound  at  his  peril  to  act  upon  the  service  of 
said  notice  to  renew  so  made  on  Cooper  Crawford,  his  mortgagor,  appellant's 
immediate  tenant  of  the  said  demised  lands,  and  tlie  only  party  on  whom  it  was 
incumbent  on  appellant  to  serve  such  notice;  and  particularly  as  appellant,  until 
the  filing  of  respondent's  original  bill  in  this  cause,  was  altogether  unapprized  and 
ignorant  of  respondent's  title  or  interest  in  the  said  lease. 

3d,  Because  although  appellant  may  by  his  notice  of  the  20tli  December  1810 
have  demanded  a  greater  sum  for  renewal  fines  and  interest  thereon  than  he  was 
then  entitled  to  demand,  yet  the  lessee  seeking  the  [131]  benefit  of  such  renewal,  was 
bound  thereu])on  to  have  set  his  landlord  right  as  to  liis  said  mistake,  and  to  have 
ascertained  and  tendered  to  him  the  sum  really  due  for  such  fines,  without  further 
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unreasonable  delay,  wliicli  he  did  not  do,  nor  tender  an}-  sum  ■whatsoever  for  the 
said  fines  for  upwards  of  three  years  after  the  service  of  the  said  notice. 

4th,  Because  a  tenant  abusing  the  trust  and  confidence  which  subsists  between 
him  and  his  landlord,  wilfully  violating-  the  covenants  in  his  lease,  and  converting 
the  possession  with  which  he  has  been  entrusted  into  the  means  and  instrument  of 
encroachment  on  his  landlord's  adjoining  estate,  and  of  defacing  the  bounds  and 
land-marks  of  the  farm  committed  to  his  possession,  and  after  so  doing,  claiming 
to  retain  such  encroachment  for  his  own  benefit  against  his  landlord,  and  obliging 
such  landlord  to  bring  an  ejectment  in  order  to  recover  possession  thereof,  thereby 
forfeits  all  claim  on  such  landlord  for  a  renewal  of  his  original  lease,  as  well  as  all 
title  to  assistance  from  a  court  of  equity  to  compel  same. 

5th,  Because,  even  if  any  renewal  of  the  tenant's  interest  ought  to  be  decreed  in 
this  case,  such  decree  ought  at  least  to  have  imposed  upon  him  the  terms  of  making 
full  satisfaction  or  compensation  to  the  appellant  for  his  damages  by  reason  of  such 
breaches  of  covenant,  as  also  for  the  mesne  rates  due  to  appellant  in  respect  of  such 
wrongful  encroachments  on  his  estate,  the  ascertainment  a,nd  payment  of  which 
damages  and  mesne  rates  ought  to  have  been  made  preliminary  to  any  such  re- 
newal, and  for  the  recovery  whereof  appellant  under  tlie  circumstances  is  left  with- 
out remedy,  the  legal  estate  under  the  lease  of  1748  having  long  ago  expired,  and 
with  it  the  covenants  contained  therein  determined.  And  it  was  the  [132]  more 
incumbent  on  the  Court  to  impose  such  terms  on  the  party  seeking  the  renewal  in 
this  case,  since  it  appeared  that  said  Cooper  Crawford  and  John  O'Meara,  the 
under-tenant  of  the  lands,  have  both  died  insolvent. 

Sixth,  Because  the  said  decree,  in  professing  to  leave  the  appellant  at  liberty  to 
prosecute  any  action  he  might  be  advised  to-  bring  against  the  representatives  of  the 
said  Cooper  Crawford  and  John  O'Meara,  or  either  of  them,  for  breaches  of  any  cove- 
nant contained  in  the  original  lease  since  same  had  vested  in  the  said  Cooper  Crawford, 
altogether  omits  to  provide  any  means  whereby  appellant  might  be  enabled  to  main- 
tain any  such  action,  or  to  recover  any  fruits  from  it,  such  action  not  being  at  all 
maintainable  without  the  aid  of  the  Court  imposing  terms  similar  to  those  con- 
tained in  the  decretal  order  of  tlie  Court  of  the  2d  June  1815,  in  pronouncing  which 
order  it  appears  to  have  been  the  opinion  and  intention  of  the  said  Court  that  the 
immediate  tenant  of  tlie  lands  should  be  held  responsible  for  such  breaches  of 
covenant  committed  by  his  under-tenants. 

Lastly,  Because  the  respondent  in  this  case  is  to  be  considered  as  standing  in 
the  situation  either  of  immediate  tenant  of  appellant,  in  ■which  case  he  must  be 
held  responsible  for  the  fraudulent  misconduct  and  ■waste  committed  by  his  under- 
tenants, and  by  reason  thereof  to  have  forfeited  his  claim  to  any  renewal  of  hie 
lease,  or  else  in  that  of  a  mortgage  creditor  of  such  tenant,  in  which  character  he 
cannot  (it  would  seem)  be  entitled  to  any  relief  in  the  premises  beyond  the  preserva- 
tion of  his  mortgage  security  for  his  own  benefit  alone,  which  relief  ought  not  to 
be  extended  incidentally  (as  has  been  done  by  the  decree  appealed  from,)  to  give 
the  benefit  of  a  renewal  to  tlie  representatives  of  the  mortgagor,  and  to  such  fraudulent 
and  [133]  defaulting  under-tenants,  who  had  so  forfeited  their  right  to  such  re- 
newal :  and  the  rather  in  this  case,  when  appellant  by  his  counsel  at  the  hearing 
below  offered,  as  he  now  again  does,  in  case  this  Honourable  House  should  consider 
respondent  entitled  thereto,  to  pay  respondent  the  balance  due  on  the  foot  of  his  said 
mortgage,  on  having  the  bill  in  tJiis  case  dismissed. 

In  this  case  it  may  be  proper  to  observe  that  the  landlord  accepted  the  rents 
up  to  the  year  1815. 

Argued  for  the  Eespnndent  (26th  March  1828  :  It  was  in  evidence  that  in  this  case, 
the  landlord  was  in  fault  and  not  the  tenant,  as  the  tenant  had  always  been  ready  to  re- 
new, and  pay  tlie  fines,  but  tlie  landlord  had  refused,  and  tlierefore  the  Tenantry  Act 
did  not  apply.  [Lord  Chancellor — The  tenant  here  was  always  ready  to  pay  the  fines  : 
the  dispute  was  about  a.  collateral  matter.]  There  was  no  clause  of  forfeiture  in  this 
lease,  and  the  final  decree  reserved  the  right  to  the  landlord  to  proceed  for  damages  for 
breach  of  covenants,  against  the  representatives  of  Cooper  Crawford.  The  damages 
were  the  principle  of  the  original  decree,  which  proceeded  on  tJie  ground  that  the 
tenant  had  a.  right  to  a  renewal ;  and  the  landlord  might  have  applied  to  the  court 
in  equity  to  stay  proceedings  till  the  question  of  damages  should  be  determined,  and 
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he  did  not;  and  the  Court,  although  it  did  not  tliink  i>roiier  to  postpone  the  renewal, 
still  reserved,  by  its  final  decree,  the  right  of  the  landlord  to  bring  his  action  for 
damages  for  the  breach  of  covenant.  As  to  the  question  of  forfeiture,  the  cases  in 
Vesey  and  Price  did  not  apply,  and  the  rents  were  received  from  the  respondent  by 
the  landlord  till  1815.  The  landlord  prosecuted  his  suit  for  the  bog  land,  which 
would  have  been  supei-tluous  if  the  whole  had  been  forfeited.  [Lord  Chancellor  :  [134] 
The  extent  of  the  bog  was  never  ascertained  till  the  ejectment.]  He  might  have  got 
his  rent  for  the  bog  land  in  another  way,  but  what  had  that  to  do  with  the  forfeiture? 
In  law  and  equity  forfeitures  are  odious.  Notice  should  have  been  given  to  the 
respondent,  who  was  assignee  of  the  interest  in  the  term  during  the  whole  extent 
of  it. — (Lord  Redesdale,  in  Barrett  v.  Boarke). 

Argued  for  tlie  AppeUant :  The  Courts  in  Ireland  seemed  determined  to  oppose 
the  judgment  of  Lord  Thurlow  in  the  case  of  Murray  v.  Bateinan  (Ridg.  P.C.  187), 
and  therefore  the  judgment  in  tlie  present  case  was  easily  accounted  for.  If  all  the 
lives  were  gone  before  the  tenant  properly  applied  for  a  renewal,  then  the  right  of 
renewal  was  gone;  and  this  was  the  case  in  the  prasent  instance.  Then,  had  the 
tenant  a  good  claim  for  renewal  under  the  Tenantry  Act?  That  Act  was  passed  to 
relieve  in  cases  of  simple  neglect;  and  so  it  ha.d  been  held  in  the  cases  in  Dow,  and 
in  the  case  of  Burton  and  Scriven,  not  yet  reported.  It  was  only  in  such  cases  that 
notice  on  tlie  part  of  the  landlord  was  required  by  the  Tenanti-y  Act.  In  the  case 
of  wilful  delay  and  neglect  to  renew  no  notice  was  required,  and  even  under  the 
Tenantry  Act  the  right  of  renewal  was  forfeited  ;  and  here  there  was  wilful  neglect 
and  delay ;  and  then,  supposing  notice  to  be  necessary,  tJiere  was  wilful  neglect  and 
delay  after  notice.  As  to  this  point,  even  an  informal  notice  by  the  landlord  was 
material,  as  calling  the  attention  of  the  tenant  to  his  duty,  as  had  been  held  in  the 
cases  in  Dow  ;  and  an  improper  delay  after  such  a  notice  was  fatal :  and  in  one 
of  these  cases,  five  months  delay  had  been  held  fatal,  and  in  anotlier,  [135]  nine 
months;  and  here  there  had  been  a  delay  after  notice  from  October  1812  to  February 
1814.  So  looking  at  the  general  rule  in  Equity,  or  at  tlie  Tenantry  Act,  the  right 
of  renewal  in  tliis  case  was  gone.  [Lord  Chancellor. — Suppose  you  were  wrong  in 
the  refusal  to  renew  in  the  lifetime  of  Mary  Hughes  the  younger,  can  you  avail  your- 
self of  the  death  of  Mary  Hughes  afterwards?] — We  were  not  wrong.  They  demanded 
a  renewal,  but  wliat  renewal?  they  asked  for  a  renewal  with  from  200  to  300  acres 
of  bog  land  not  comprised  in  the  original  lease.  It  was  ascertained  that  they  were 
wrong  in  tliat,  and  therefore  tliey  were  to  blame,  and  not  we.  We  took  steps  to 
ascertain  tlie  amount  of  their  encroachments,  and  having  done  so,  we  sent  them  notice 
that  we  wei*e  ready  to  renew  without  including  tlie  encroachments;  but  they  did  not 
renew,  and  they  cannot  found  an  equity  on  their  own  unreasonable  demands.  We 
were  not  bound  to  know  the  interest  which  Dwyer  had  in  the  premises,  and  were 
not  bound  to  give  him  notice  ;  and  Dwyer  himself  acted  throughout  on  the  supposition 
that  Cooper  Crawford  was  the  person  to  whom  notice  ought  to  have  been  given.  As 
to  the  leave  to  bring  our  action  of  damages  for  breach  of  covenant,  we  knew  not 
against  whom  to  bring  our  action,  nor  has  the  Court  pointed  it  out  to  us;  and  if 
a  renewal  should  be  at  all  decreed,  it  must  at  least  be  on  the  condition  that  the  respond- 
ent shall  make  good  all  our  losses  by  the  breach  of  covenants. 

(2d  April,  1828.)  Lord  Lj'ndhurst  (Chancellor) :  'fhe  facts  of  this  case  commence 
with  a  lease  for  three  lives,  granted  by  a  Mr.  Rice  to  a,  Mr.  Samuel  Hughes,  of  a  cer- 
tain division  of  lands,  called  Ballynaliow,  in  the  county  of  Tipperary,  upon  payment 
of  £150  yearly  rent.  There  was  afterwards  an  agreement  to  renew  the  lease  upon 
[136]  lives  for  ever,  upon  certain  terms  specified.  The  interest  of  Rice  became  after- 
wards vested  in  tlie  appellant,  Trant,  and  that  of  Hughes  in  a  Cooper  Crawford,  and 
his  under-tenant,  a  person  of  the  name  of  O'Meara,  and  Crawford  mortgaged  his 
interest  to  the  respondent  Dwyer.  In  1787  two  of  the  lives  in  the  original  lease  had 
fallen,  and  the  lease  was  renewed  for  two  otlier  lives,  and  the  proper  fines  paid.  In 
1808,  Mary  Hughes,  the  last  of  the  lives  in  the  original  lease,  died.  In  1810,  Mr. 
Trant,  tlie  appellant,  thought  that  the  lessees  had  encroached  unwarrantably  on  a 
part  of  his  estate,  and  had  committed  a  breach  of  covenant  in  the  manner  of  cutting 
turf,  and  not  being  aware  at  the  time  of  the  renewal  in  1787,  he  sent  the  following 
notice  to  Cooper  Crawford,  the  tenant.    (See  the  notice  ante.) 

It  was  found,  however,  that  two  of  the  lives  had  been  renewed  in  1787,  and  that 
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in  1810,  only  one  fine  was  due  for  renewal.  In  1812,  another  of  the  lives  dropped, 
and,  in  point  of  fact,  no  actual  tender  of  the  fines  was  made  till  1814,  more  than 
three  years  after  the  notice  in  1810  ;  and  under  these  circumstances  it  was  contended 
that  this  was  an  unreasonable  delay  on  the  part  of  the  tenant,  and  that  therefore 
the  right  of  renewal,  under  the  Tenantry  Act,  became  forfeited.  This  was  the  main 
question  below,  and  it  was  the  main  question  here;  and  there  is  no  doubt  but  that  if 
the  matter  had  rested  there,  the  delay  of  tnree  years  would  be  an  unreasonable  neglect, 
and  the  tenant  would  have  forfeited  his  right  of  renewal.  But  immediately  after 
the  notice,  a  correspondence  took  place  between  the  parties,  not  with  respect  to  the 
fines,  which  were  not  in  contest  after  the  explanation  as  to  the  renewals  in  1787,  but 
merely  as  to  the  encroachment  and  breaches  of  covenant.  It  appears  that  the 
tenant  was  ready  at  any  time  to  pay  tlxe  fines,  but  the  landlord  was  unwilling  to 
[137]  renew,  until  he  had  ascertained  how  the  matter  stood  with  regard  to  the  en- 
croachment, and  having  found  that,  in  point  of  fact,  there  was  an  encroachment,  he 
refused  to  renew  at  all. 

Then,  under  these  circumstances,  when  the  tenant  was  ready,  immediately  on 
notice,  tO'  pay  the  fine,  the  question  is,  whether  the  right  of  renewal  has  been  forfeited? 
I  think  your  Lordships  will  be  clearly  of  opinion  that  it  has  not.  It  was  useless, 
under  the  circumstances,  to  make  a  tender  of  the  fine,  nor  was  it  at  aU  necessary. 
for  the  landlord  was  aware  that  the  tenant  was  ready  to  pay  the  fine,  and  the  tenant 
knew,  that  although  he  had  tendered  it,  it  would  not  have  laeen  accepted. 

But  then  it  was  argued,  that  as  the  tenant  had  actually  encroached  on  the  lands 
of  the  appellant,  and  had  thereby  occasioned  the  delay  in  renewing,  he  ought  not  to 
be  allowed  to  take  advantage  of  his  own  wrong.  But  this  does  not  bear  upon  the 
case,  as  the  landlord  might  have  renewed  without  prejudice  to  the  questions  of 
encroachment  and  breach  of  covenant :  and  it  was  clear  that  the  landlord  would  not 
have  accepted  the  fine  if  tendered.  It  was  remarked,  however,  that  the  fines  had  been 
tendered  in  1814,  but  that  was  merely  as  a  preliminary  to  the  commencement  of  the 
suit. 

Then  it  was  said  that  another  life,  that  of  Mary  Hughes  the  younger,  had  dropped 
in  1812;  but  she  died  in  the  beginning  of  that  year,  while  tliis  correspondence  was 
going  on.  Then  it  was  said  that  there  was  no  clear  evidence  to  show  that  the  last  of 
the  lives,  called  sometimes  Francis  Hughes,  and  sometimes  Annesley  Hughes,  and 
sometimes  Francis  Annesley  Hughes,  was  still  in  existence  ;  but  I  think  that  there 
is  evidence  tha.t  the  Hughes,  whether  called  Francis,  or  Annesley,  or  Francis 
Annesley,  in  the  pleadings  [138]  mentioned,  is  living;  there  is  sufficient  to  identify 
him  as  the  Hughes  named  in  the  cause,  and,  upon  the  whole,  I  think  the  decree  right. 

Another  question  arose  as  to  the  form  of  the  decree,  with  reference  to  the  breaches 
of  covenant.  The  facts  as  to  this  part  of  the  case  are  these :  By  the  original  decree  the 
landlord  was  allowed  to  bring  two  actions,  one,  of  ejectment  for  the  lands  alleged 
to  have  been  improperly  encroached  upon  ;  and  the  other,  for  damages  for  breaches 
of  covenant.  The  actions  were  brought,  but  the  tenant.  Cooper  Crawford,  died,  and 
the  actions  abated  ;  but  it  was  still  easy  to  go  on  with  the  ejectment,  and  that  action 
did  proceed  against  the  sub-tenant,  O'Meara,  and  the  appellant,  by  that  action 
recovered  2.35  acres  of  land,  and  so  far  the  suit  was  effectual.  Nothing  could  be 
made  of  the  action  of  covenant  without  application  to  tlie  Court ;  but  it  was  competent 
to  the  appellant  to  have  applied  to  the  Court  to  put  tlie  respondent  under  terms,  in 
order  to  have  that  action  tried  :  but  he  made  no  such  application,  and  that  being 
the  case,  it  is  too  late  for  him  to  find  fault  with  the  decree  on  that  ground  now ;  and 
I  propose  that  the  decree  of  the  Court  of  Exchequer  be,  in  all  respects,  confirmed. 

AflSrmed,  with  £100  Costs. 


[139]  Appeal  from  the  Irish  Chancery. 

COLLINS, — Appellant ;  HARE, — Respondent. 

[Mews'  Dig.  vii.  218.  S.C.  2  Bli.  N.S.  106.] 

A  master,  in  order  to  make  a  provision  for  a.  confidential  clerk,  after  his  own 
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detease,  insures  his  life  for  £3000,  he  paying  two-thirds  of  tlie  premium 
and  the  clerk  one-third,  and  assigns  the  policy  to  the  clerk.  Tlie  clerk  has 
a  liberal  salary,  independent  of  this  bounty  ;  the  master  dies,  and  in  his  will 
is  found  a  letter,  stating  tliat  the  assignment  had  been  procured  from  him  by 
undue  influence  on  tlie  part  of  the  clerk,  and  evidence  of  declarations  by  the 
clerk  that  he  had  it  in  his  power  to  ruin  the  credit  of  the  house,  by  the  man- 
ner in  which  he  kept  the  accounts :  held  that  the  assignment,  as  to  two-thirds 
of  the  policy  for  which  the  master  had  jiaid  the  premium,  was  fraudulent  and 
void  ;  et  per  Lord  Lyndhurst  (Cli.)  the  object  of  an  issue  from  Equity  is 
attained  when  the  conscience  of  the  equity  judge  is  satisfied  that,  at  the  trial, 
justice  has  been,  upon  the  whole,  substantially  done. 

Collins,  the  Appellant  was,  and  liad  been,  for  some  years  prea-ious  to  the  year 
1823,  confidential  clerk  tO'  Mr.  John  Atkinson,  Army  Agent,  Dublin.  Collins'  salary 
was  increased  from  time  to  time  till,  in  1823,  it  was  £500,  and  he  was  in  that  year 
taken  into  partueirship  by  Atkinson,  though  the  profits  of  the  business  wa.s  not 
sufficient  to  pay  his  salary. 

In  1819  Atkinson,  in  order  to  make  a.  provision  for  Collins  after  his  (Atkinson's) 
decease,  intimated  an  intention  to  insure  his  life  for  £2000  in  the  London  Royal 
Exchange  Assurance  Company,  and  then  tO'  assign  the  policy  to  Collins.  Collins 
expressed  his  wish  that  the  sum  should  be  £3000  ;  oft'ering,  out  of  his  salary  to  pay 
the  premium  for  the  additional  £1000.  [140]  To  this  proposal  Atkinson  acceded, 
and  accordingly  insured  for  the  £3000,  paying  two-thirds  of  the  premium,  and 
Collins  paying  the  other  third,  and  assigned  the  policy  to  Collins;  and  this  assign- 
ment he  confirmed  in  two  years  after,  that  is,  in  1821,  by  a.  more  formal  assignment. 
When  CoUins  was  taken  into  partnership  in  April  1823,  Atkinson,  in  letters  to  the 
correspondents  of  the  house,  gave  him  a  high  character  for  integrity  and  knowledge 
of  the  business. 

On  the  30th  October  1823  Atkinson  died,  ha.ving  previously  made  a  will  by  which 
he  made  his  son.  Captain  John  Atkinson,  his  residuary  legatee,  and  his  son-in-law, 
the  Reverend  Charles  Hare,  the  respondent,  his  sole  executor.  To  this  will  there  was 
a  codicil  by  which  the  testator  left  £100  to  Collins  when  the  accounts  of  tlie  house 
should  be  made  up.  Shortly  after  Atkinson's  death,  on  his  will  being  opened,  the 
following  letter  addressed  to  his  son  was  found  inclosed  in  it: 

"  Dublin,  15th  October  1822.  Ely  Place. 
"  My  dearest  John  :  As  you  have  told  me,  that  you  know  that  I  have  insured  my 
lift,  through  one  of  the  office-keeper's,  who  called  for  payment  for  £131  for  the 
policy  of  insurance,  and  have  asked  me  in  my  dying  bed,  what  has  become  of  it,  I 
cannot  refuse  but  tell  you  the  truth,  that  it  was  extorted  from  me  by  Mr.  Micliael 
Collins,  by  threats  and  undue  influence.     The  policy  for  which  I  pay  is  for  £2000. 

(signed)  "  John  Atkinson." 

The  executor,  upon  this,  demanded  that  Collins  sliould  surrender  the  policy,  at 
least  as  to  the  sum  of  £2000  for  which  Atkinson  had  paid  the  premium,  and,  upon  a 
refusal  by  Collins,  he,  on  the  11th  February  1824,  filed  his  bill  in  Chancery  against 
Collins  [141]  and  the  Royal  Exchange  Assurance  Company  ;  and  the  bill,  after 
stating  the  facts,  charged  that  if  any  assignment  was  made  of  tlie  policy  to  the 
appellant,  it  was  obtained  by  fraud,  misrepresentation,  and  undue  influence,  and 
without  consideration  ;  and  that  the  same  was  a,  trust  for  the  testator  ;  or  at  all  events, 
that  the  appellant  had  himself  confessed  he  was  only  entitled  to  one-third  part  of  the 
policy,  the  remaining  two-thirds  thereof  being  a  trust  for  the  said  testator,  and  the 
respondent  as  his  executor  ;  as  evidence  whereof  the  bill  charged,  that  subsequently 
to  such  alleged  assignment,  and  down  to  the  time  of  his  death,  the  testator  continued 
tO'  pay  two-thirds  of  the  premium  on  the  policy,  which  had  been  admitted  by  the 
appellant,  who  only  claimed  to  be  entitled  to  one^hird  ;  and  had  at  one  time  offered 
to  give  up  the  policy  on  being  paid  the  third  ;  viz.  £1000  ;  which  for  peace  sake,  tlie 
respondent  being  willing  to  give  up,  the  appellant  had  subsequently  retracted. 

Tlie  bill  then  stated  an  offer  of  reference  to  arbitration  on  the  part  of  the  re- 
spondent, and  prayed  that  the  appellant  might  be  compelled  to-  bring  into  Court 
the  said  policy  of  insurance;  and  that  the  Royal  Exchange  Assurance  Company  might 
be  restrained  from  paying  over  to  the  appellant  the  amount  of  the  said  policy  ;  and 
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might  also  bring  into  Court  the  f»um  of  £'5000  the  amount  thereof ;  and  that  such 
sum  might  be  decreed  to  be  part  of  the  assets  of  the  testator;  and  that  the  said 
assignment  to  tlie  appellant  (if  any)  might  be  set  aside,  and  decreed  to  be  null  and 
void ;  or  otlierwise  to  be  a  trust  for  the  respondent,  or  might  stand  as  a  security 
only  for  the  sum,  (if  any  actually  due  tliereon)  to  the  appellant.  And  that  an 
account  might  be  taken  on  the  foot,  of  all  dealings  between  the  [142]  testator 
and  the  appellant,  and  that  subject  thereto,  the  amount  of  the  policy,  or  so  much 
thereof  as  respondent  should  appear  entitled  to,  might  be  paid  over  to  the  respondent ; 
and  that  tlie  appellant  might  be  restrained  from  proceeding  at  law  upon  the  policy, 
and  for  general  relief. 

After  injunction  to  restrain  the  Insurance  Company  from  paying,  and  Collins 
from  receiving,  the  money  in  question,  it  was  ordered,  by  consent,  that  the  company 
should  bring  the  money  into  Court,  which  they  did,  and  £1000  was  paid  to  Collins, 
and  the  name  of  the  company  was  struck  out  of  the  bill. 

The  cause  having  proceeded  in  the  usual  course,  witnesses  were  examined  on  both 
sides,  and  the  letter  of  the  testator,  Atkinson,  was  admitted  in  evidence,  but  rejected 
on  the  trial  of  the  issue  about  to  be  mentioned.  In  the  discussion  in  the  House  of 
Loids,  it  was  admitted  that  it  was  not  evidence  of  the  fact  that  the  assignment  had 
been  granted  by  fraud  or  undue  influence,  but  that  it  was  evidence  that  the  testator 
thought  so.  At  the  first  hearing  of  the  cause  (April  1825)  the  Court  directed  a 
feigned  issue  to  be  tried,  in  which  Hare  was  tO'  be  plaintifl'  and  Collins  defendant, 
and  Collins  was  ordered  tO'  produce  at  the  trial  the  assignment,  the  person  who  drew 
it  up,  and  the  attesting  witnesses,  which  he  did. 

The  case  was  tried  before  the  Chief  Justice  of  the  King's  Bench,  and  several 
witnesses  were  examined,  whose  evidence  went  to  show  from  facts,  that  came  under 
their  own  observation,  and  from  the  admissions  of  Collins,  that  he  exercised  an 
undue  influence  over  tlie  mind  of  Atkinson,  but  neither  was  the  assignment  itself 
read,  nor  were  those  who  drew  it  up,  though  in  attendance,  examined  on  either  side. 
[143]  The  Judge's  charge,  and  the  verdict  were  as  follow: — "I  told  the  jury, 
that  as  neitlier  party  had  tliought  proper  to  prove  the  policy  or  assignments  men- 
tioned in  the  leading  order,  or  to  examine  the  witnesses  to  such  assignments,  or  the 
person  who  drew  the  latter  assignment,  also  mentioned  in  the  leading  order,  it  was 
impossible  for  tliem  or  me  tO'  know  any  thing  of  tlie  contents  of  those  instruments, 
except  from  the  leading  order,  or  of  tlie  facts  attending  the  execution  of  them,  or 
the  consideration  for  executing  them,  except  what  might  be  collected  from  the  con- 
versations in  the  presence  of  both  parties,  which  had  been  given  in  evidence;  and 
that  the  question  which  arose  upon  that  evidence  for  the  jury,  was  this,  Whether 
John  Atkinson  executed  tlie  assignments  in  question,  as  to  two-thirds  of  the  sum 
insured,  solely  under  an  apprehension,  communicated  or  suggested  to  him  by  the 
defendant,  that  the  defendant  had  it  in  his  power  to  destroy  his  character,  and 
ruin  tlie  credit  of  his  house,  by  exposing  frauds  in  tlie  public  accounts  of  the  house 
with  Government,  kept  by  tlie  defendant  for  deceased,  and  that  he  would  do  so, 
unless  those  policies  were  assigned  to  him.  I  told  them,  if  they  believed  that  John 
Atkinson  was  induced  by  the  defendant  to  execute  those  assignments  under  that 
apprehension,  and  from  no  other  motive,  and  that  otherwise  he  would  not  have 
executed  tliem,  that  tliey  were  warranted  to  find  that  they  were  obtained  by  undue 
influence;  and  if  not,  that  thvy  ought  to  find  for  the  defendant.  I  then  read  my 
notes  of  the  evidence  to  the  jury,  and  they  retired  for  about  an  hour,  and  found  a 
verdict,  in  these  words  : 

"  We  find,  that  in  the  event  of  any  assignment  having  been  made  by  the 
deceased,  John  Atkinson,  of  a  policy  of  insurance  on  his  own  life,  for  a  [144] 
sum  of  £3000,  that  said  assignment,  as  to  two-tliirds  thereof,  was  obtained 
by  means  of  undue  influence. 

'•  Charles  Bushe,  November  17th,   1825." 
With  tliis  verdict  the  Chief  Justice  was  satisfied. 

Collins  tlien  applied  to  the  Court  for  a  new  trial,  principally  on  the  ground  that 
his  witnesses  had  not  been  examined ;  but  the  application  was  refused,  and  on  the 
2d  March  1826,  the  Lord  Chancellor  finally  decreed  that  the  assignments,  so  far  as 
related  to  two-thirds  of  the  policy,  were  fraudulent  and  void,  and  tliat  £2000  were 
assets  of  the  testator  John  Atkinson,  etc. 
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From  this  decree  Collins  appealed,  for  the  following  among  otlier  reasons : 
1st.  Because  the  ascendancy  of  a  servant  over  his  master  ought  not  to  be  pre- 
sumed to  result  from  the  relationship  between  them;  and  because  the  nature  of  this 
tiansaction,  and  its  circumstances  in  the  manner  and  order  of  their  occurrence,  are 
such  as  not  only  do  not  afford  any  int<jrnal  evidence  or  ground  for  suspicion  of 
friuid,  but  give  the  strongest  confirmation  to  the  sworn  statements  of  the  appellant 
in  his  answer,  and  lead  to  a  contrary  conclusion  ;  and  therefore,  it  is  humbly  sub- 
mitted, that  the  Court  ouglit  not  to  have  acted,  except  on  the  most  direct  and  positive 
testimony  of  actual  fraud. 

2dly.  Because  no  evidence  was  adduced  by  the  respondent  on  the  hearing  of  the 
cause  in  Equity,  which  proved  a  case  of  fraud  against  the  appellant,,  in  obtaining 
the  assignments  in  question  fro-m  the  testator. 

The  respondent's  case,  as  made  by  the  b  11.  rests  upon  tJie  allegatioiist  of  an  undue 
advantage  taken  of  the  mental  weakness  of  the  deceased,  which  liad  been  occasioned 
by  bodily  infirmity.  But  his  witnesses  on  the  [145]  contrary,  agreed  that  the 
deceased  was  in  the  enjoyment  of  good  health  at  tlie  time  of  this  transaction,  and 
laboured  under  no  weakness  of  mind  from  that,  or  any  other  cause:  in  fact,  it 
appears  that  his  soundness  of  understanding,  and  attention  toi,  and  control  over 
his  business,  continued  uninqiaired  till  within  a,  few  months  previous  tO'  his  decease. 
If,  however,  a  solemn  instrument  be  impeached  on  the  ground  of  the  grantor's  in- 
capacity, or  of  fraud,  the  fact  should  be  proved  by  evidence  directly  relating  to  the 
transaction.  The  rest  of  the  respondent's  evidence  consists  of  the  letter  of  the  testator 
of  the  15th  of  October  182'-].  and  the  testimony  of  his  witnesses  as  to  the  language 
of  the  appellant  at  the  meeting  of  Mr.  Atliinson's  relations  on  the  day  of  liis  decease. 

The  appellant,  whilst  he  submits  that  on  the  most  obvious  principles  the  letter 
was  not  admissible  in  evidence,  and,  if  admissible,  ought  not  under  the  circum- 
stances of  tliis  case,  to  have  been  received  in  a  Court  of  Equity,  humbly  contends, 
that  the  false  and  contradictory  account  it  gives  of  the  transaction,  a.nd  its  incon- 
sistency with  the  feelings  of  kindness  and  bounty  towards  the  appellant,  which  are 
manifested  by  the  testator  in  his  codicil  of  the  same  date,  render  it  impossible  to 
believe  tliat  it  was  the  deliberate  and  voluntary  act  of  the  deceased.  And  with 
respect  to  the  language  imputed  to  the  appellant  by  the  respondent's  witnesses,  the 
appellant  humbly  insists  that  a  Court  of  Equity  ought  not  to  have  used  it  as  a 
ground  of  judicial  inference.  First,  because  a  decision  ought  not  tO'  be  founded 
upon  facts  which  are  not  put  in  issue  in  the  cause,  especially  in  a  Court  of  Equity, 
where  the  injustice  of  so  doing  will  become  more  evident  from  adverting  to  the  nature 
of  the  proceedings,  and  the  mode  of  examination  of  witnesses  established  in  [146] 
such  courts.  But,  independentl}'  of  this  general  principle  of  justice,  the"* appellant 
humbly  submits  that  any  inconsiderate  expi'essions,  such  as  are  imputed  to  him  by 
the  evidence  in  tliis  cause,  regard  being  had  to  the  occasion  when  they  are  stated  to 
have  been  used,  and  their  being  in  answer  to  tlie  threats  and  imputations  cast  upon 
him,  cannot  be  judicially  taken  against  him  as  an  admission  of  a.  fact,  which  on  all 
other  grounds  it  is  impossible  tO'  believe.  Such  evidence,  therefore,  ought  not,  as 
the  appeUant  humbly  submits,  to  have  influenced  the  Court  in  directing  the  issue; 
nor  ought  a  verdict,  which  was  founded  on  such  evidence  alone,  to  have  been  satis- 
factory to  it. 

3dly.  Because  admitting  this  to  be  a  case  where  the  Court  ought  not  to-  have  re- 
fused an  issue,  and  more,  it  is  conceived,  cannot  be  contended  for,  it  was,  as  the 
appellant  humbly  submits,  incumbent  on  the  Court  to  have  provided  with  certainty, 
that  both  the  form  and  language  of  the  issue,  and  the  manner  and  circumstances  of 
the  trial  should  be  such,  as  to  bring  the  true  points  in  the  cause  before  the  jury ;  but, 
which  it  is  submitted,  cannot  be  gathered  either  from  this  issue  or  the  trial.  But 
in  fact,  regard  being  had  to  the  nature  of  the  case  and  the  evidence  properly  admis- 
sible in  the  cause,  no  issue  ought,  as  the  appellant  humbly  submits,  to  have  been 
directed  ;  but  the  bill  ought  to  have  been  dismissed  against  the  appellant  with  costs. 

For  the  respondent,  it  was  contended  that  the  decree  ought  to,  be  affirmed. 

1st.  Because  the  said  decree  of  28th  April  1825  is  well  warranted  by  the  prin- 
ciples and  practice  of  Courts  of  Equity,  and  the  particular  nature  of  the  case  itself. 

[147]  2dly.  Because  there  was  proof  sufficient  made  by  the  plaintiff  in  the  equity 
cause,  to  sustain  a  decree  for  setting  aside  the  assignments  relied  upon  by  the  appel- 
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liuit  as  to  two-third  parts  of  said  policy  of  insurance,  and  tlie  issue  directed  was  for 
the  purpose  of  satisfying  the  conscience  of  the  Lord  Chancellor  as  to  tlie  proofs  so 
made. 

•3dly.  Because  the  direction  of  issues  in  a  case  like  the  present  is  conformable  to 
the  principles  and  practice  of  courts  of  equity. 

ithly.  Because  the  appellant  did  not  object  to  the  issue  as  directed,  but  asked  for 
same  in  preference  to  a  decree  against  him  which  would  have  been  pronounced  had 
he  declined  said  issue. 

5thly.  Because  said  order  of  the  3d  December  1S25  was  a  right  order,  inasmuch 
as  said  verdict  was  conformable  to  law  and  to  justice;  was  founded  upon  cogent 
evidence,  and  not  contradicted  by  any  evidence  on  the  appellant's  part. 

6thly.  Because  the  decree  of  the  2d  March  1826,  is  warranted  by  the  said  verdict 
as  well  as  by  the  proofs  and  pleadings  in  the  cause. 

Tthly.  Because  it  would  be  against  public  policy  and  the  principles  of  equity  to 
affirm  instruments  obtained  clandestinely  by  a  clerk  from  his  emplo^-er  without  con- 
sideration, and  in  both  instances  kept  concealed  from  the  confidential  attorney  and 
friend,  and  also  the  relatives  of  the  grantor. 

Argued  for  the  Respondent':  The  transaction  itself  afforded  intrinsical  evideuce 
of  fraud  and  undue  influence,  since  the  affair  was  unaccountable,  except  upon  the  sup- 
position, which  was  warranted  by  the  evidence,  that  Atkinson  acted  under  the  appre- 
liension  tliat  Collins  would  destroy  the  credit  of  the  house  by  [148]  exposing  the 
manner  in  which  the  accounts  had  been  kept;  and  as  to  the  £100  given  tO'  Collins 
by  the  codicil,  that  was  given  under  the  same  apprehension,  and  it  was  in  evidence 
that  Collins  boasted  that  it  depended  on  liim  whether  there  would  be  any  codicil  at 
all.  As  to  Atkinson's  letter,  the  declaration  of  a  party  tliat  there  was  fraud,  was  not 
evidence  of  thei  fraud  ;  but  it  was  evidence  that  the'  party  himself  thought  the  assign- 
ment had  been  extorted,  whether  it  was  so  or  not ;  and  it  was  evidence  also  with  refer- 
ence to  the  language  and  declarations  of  the  defendant:  as  to  their  tendering  the 
witnesses  to  the  assignments  for  examination,  that  was  a  mere  trap,  for  the  plaintiff 
had  no  occasion  to  examine  them,  the  existence  of  the  assignments  being  admitted. 
It  was  for  the  defendant  to  examine  them  if  he  thought  proper:  (Lord  Lyndhurst, 
Chancellor:  It  was  material  that  they  should  be  examined  for  the  purpose  of  repel- 
ling the  imputation  of  fraud). 

Argued  for  the  AppeUa.ni>:  This  was  a  pure  act  of  bounty  to  a  meritorious 
servant,  done  in  the  way  most  convenient  for  the  master,  and  it  was  a  clear  rule  that 
fraud  was  never  to  be  presumed  :  and  here  there  was  eiven  no  covenant  by  which  the 
master  bound  himself  to  pay  the  premium,  so  that  it  was  optional  with  him  whether 
to  do  so  or  not.  Then  as  to  Atkinson's  letter,  it  was  admitted  as  evidence  by  the 
Lord  Chancellor,  though  the  common  law  Judge  rejected  it ;  and  then  as  to  the  issue, 
it  was  a  departure  from  the  whole  case  as  originally  set  out;  for  the  charge  in  the 
bill  was  that  the  assignment  was  altogether  a  fraud,  whei-eas  the  issue  admitted  that 
it  was  good  as  to  onei-third.  This  issue  ought  not  to  have  been  directed  at  all,  and 
then,  such  as  it  was,  it  was  not  properly  tried  ;  for  Atkin-[149]-son's  letter  was  read 
and  commented  upon  by  the  opening  counsel,  and  had  made  a  strong  impression  on 
tlie  minds  of  the  jury,  although  the  Judge  had  rejected  it  as  evidence,  and  at  the  least 
there  ought  to  have  been  a  new  trial. 

This  was  a  mere  ordinary  case  of  bounty  to  a  valuable  servant. 

Lord  Lyndhurst  (Ch.) :  It  does  appear  to-  me  an  extraordinary  transaction  ;  he 
hasi  a  high  sahary,  at  one  time  beyond  the  profits  of  tlie  house,  and  I  can  see'  no 
assignable  motive  for  this  additional  bounty,  except  the  indirect  cause  mentioned  in 
tlie  evidence  of  some  of  the  witnesses.  So  it  was  put  tO'  the  jur)-,  and  I  see  no  reason 
to  find  fault  with  their  verdict.  Suppose  the  House  should  be  satisfied  that  the  reason 
of  the  bounty  was,  that  Atkinson  liad  an  idea  that  Collins  was  in  possession  of  a  secret 
that  placed  him  (Atkinson)  in  his  power,  do  you  think  the  House  can  support  tlie 
transaction  ?  Now  mark  the  summing  up  of  tlie  l^ord  Chief  Justice,  that  the  question 
was  (I  read  from  your  ease),  "  Whetlier  John  Atkinson  executed  the  assignments  in 
question  as  to  two-thirds  of  the  sum  insured,  solely  under  an  apprehension  communi- 
cated or  suggested  to  him  by  the  defendant,  tliat.  thei  defendant  had  it  in  his  power  to 
destroy  his  character  and  ruin  the  credit  of  his  house,  by  exposing  frauds  in  the 
public  accounts  of  the  house  with  government,  kept  bv  the  defendant  for  the  de- 
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ceased,  and  that  he  would  do  so,  unless  this  policy  were  assigrned  to  him;"  I  told 
them,  that  "  if  tliey  believed  tJiat  John  Atkinson  was  induced  by  the  defendant  to 
execute  those  assignments  under  that  appreliension.  and  from  no  otlier  motive,  and 
that  othenvise  he  would  not  have  exe<.'uted  them,  they  were  warranted  to-  find  that 
they  were  obtained  bv  undue  influence;  [150]  and  if  not,  tliat  tliey  ought  to  find  for 
the  defendant;"  and  the  juiy  found  that  the  assignment  had  been  obtained  by  undue 
influence. 

Mr.  Home:    But  that  was  not  tlie  issue. 

Lord  Lvndhui-st  (Ch.) :  Tlie  issue  was  substantially,  fraud  or  no  fraud,  and  so  the 
Ch.  J.  put  it  to  tlie  jury. 

Mr.  Home :    We  cannot  put  tJie  case  on  what  passed  at  law. 

Lord  Lyndhurst  (Ch.) :  Tlie  evidence  was  substantially  the  same  both  at  law  and 
in  equity,  and  on  tliat  evidence  it  is  difficult  to  say  that  the  verdict  was  not  sustain- 
able.    The  evidence  was  strongly  in  support  of  undue  influence. 

Mr.  Home:  But  the  fraud  originally  charged  was  a  fraud  as  to  the  whole  £3000. 
The  plaintiff's  case  breaks  down  as  to  £1000,  and  sucli  an  issue  as  this  ouglit 
not  to  have  been  directed.  The  jui-y  were  ignorant  of  the  ground  on  which  tlie 
issue  turned.  Lord  Eldon  was  wont  to  say,  "  when  I  send  tlie«e  things  to  be  tried,  I 
must  have  tliem  well  tried  ;"  and  this  was  no  trial  at  all  with  reference  to  the  inform- 
ing the  conscience  of  the  equity  Judge,  and  there  ouglit  to  have  been  a  new  trial. 

Lord  L^nidliui-st  (Ch.) :  I  remember  to-  have  heard  an  eminent  equity  Judge  (the 
late  Chief  Baron  Richards)  say,  when  tlie  counsel  were  quarrelling  about  tlie  verdict ; 
"  Gentlemen,  do  not  trouble  yO'Urselves  about  the  verdict ;  it  is  to  the  evidence  and  to 
my  report  that  you  are  to  look."  In  this  case  the  proceeding  at  law  was  a.  trial  of 
skill  on  botlv  sides,  and  all  that  the  Equity  Court  had  to  do  was  to  be  satisfied  that 
justice  had  been  done;  and  it  was  not  bound  to  allow  the  defendant,  merely  because 
the  verdict  wa,s  against  him,  to  take  another  issue,  and  allow  him  tO'  produce  evidence 
which  he  liad  before  witliheld.  The  substantial  [151]  question  on  the  issue  was  fraud 
or  no  fraud,  and  on  tliat  issue  the  Judge  in  equity  was  satisfied  that  justice  liad  lx*n 
done. 

(8th  July.  1828.)  Lord  Chancellor  (after  stating  the  case) :  There  is  in  point  of 
form  something  objectionable  in  this  verdict,  because  it  is  pai-tly  hypothetical,  but 
the  material  point  in  the  case  was  tried  on  the  issue,  and  as  the  issue  was  directed 
for  the  purpose  of  informing  the  conscience  of  the  ecjuity  Judge,  if  the  main  object 
was  gained  it  was  sufficient.  Tlie  Judges  botli  at  law  and  equity  were  satisfied  with 
the  verdict,  and  tlierefore  it  must  be  a  strong  case  indeed  tliat  should  induce  your 
Lordships  to  send  the  matter  to  a.  new  trial,  in  opposition  to  the  opinion  of  the  late 
noble  Cliancellor  of  Ireland,  who  had  a  much  bettei-  opportunity  of  investigating  the 
facts  on  which  the  case  mainly  depended  than  your  Lordships  have. 

Judgment  of  the  Court  Mow  affirmed,  with  £100  costs. 


[152]  Appeal  rRoii  the  Coukt  of  Chancery. 

Hon.  WM.  POLE  T.  LONG  WELLEfihEY ,— A pi^eNant :  WILLIAM  RICHARD  A.  P. 
T.  L.  WELLE8LEY  ;  JAMES  FITZROY  H.  W.  P.  T.  L.  WELLESLEY,  and 
VICTORIA  CATHERINE  M.  P.  T.  L.  WELLESLEY,  Infants,  by  the  Hon. 
PHILIP  PUSEY,  their  next  Friend, — Respondents. 

[Mews'  Dig.  vii.  1187  ;  S.  C.  2  Bli.  N.  8.  121  ;  in  Court  of  Chancery,  suh  nom.  Wellesley 
V.  Dicke  of  Beaufoirt,  1827,  2  Russ.  1.  Commented  on  in  In  re  Gohhworthy,  1876, 
2  Q.  B.  D.  82  ;  and  see  In  re  Agar-Ellis,  1883,  24  Ch.  D.  323  ;  Guardianship  of 
Infants  Act,  1886  (49  and  50  Vict.  c.  27)  :  Custody  of  Children  Act,  1891  (54  and 
55  Vict.  c.  3);  In  re  Newton  (Infants)  [1896]  1  Ch.  740:  In  re  A.  cuul  H. 
{Infants)  [1897]  1  Ch.  786;  in  re  X.  [1899]  1  Ch.  526.] 

Jurisdiction  of  the  Lord  Chancellor  in  the  Court  of  Chancery,  to  control  the 
authority  of  the  parent  over  the  children,  or  to  deprive  him  of  their  care  and 
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custody,  for  proper  cause,  long  acknowledged  and  acted  ou,  the  Court  below, 
now  for  the  first  time  affirmed,  on  appeal,  by  the  House  of  Lords. 

In  the  montli  of  March  1812,  Catherine  Pole  Tylney  Long,  who  was  entitled  to 
certain  estates  in  fee,  and  to  others  a«  tenant  for  life  with  remainder  to  her  first  and 
other  sons  in  tail  male,  producing  an  income  of  about  £40,000  per  annum,  inter- 
married with  tlie  appellant,  William  Wellesley ;  and  by  her  marriage  settlement, 
£13,000  a  year  was  secured  to  her  as  pin-money,  and  subject  to  the  payment  of  that 
annuity  and  some  other  sums,  a  life-interest  in  tlie  estates  in  fee  was  given  to  the 
husband ;  a  power  being  reserved  tO'  the  husband  and  wife  to  charge  tliem  by  way  of 
mortgage  with  £100,000,  and  the  entailed  estates  were  settled  on  the  husband  during 
the  joint  lives  of  him  and  his  wife.  The  £100,000  were  raised  ;  but  Mr.  WeUesley, 
notwithstanding,  became  so  embarrassed,  that  in  1821  he  found  it  necessary  to  go  to 
the  Continent  to  avoid  his  creditors,  and  he  and  his  family  [153]  after  some  months 
spent  in  France,  took  up  their  residence  at  Naples;  and  there,  in  May  1823, 
they  renewed  their  acquaintance  with  Mrs.  Helena  Bligh,  whom  they  had  known 
before,  and  who  about  that  time  had  come  to  reside  at  Naples  with  her  husband.  On 
the  1st  of  July  1823,  Mrs.  Bligh  left  her  husband's  house,  and  took  apartments  for 
herself  in  another  quarter  of  the  city,  alleging  as  the  reason  the  ill-treatment  which 
she  met  with  from  her  husband  ;  but  rumour  ascribed  the  step  to  her  having  a 
criminal  intercourse  with  Mr.  Wellesley,  and  to  contradict  this  report,  Mr.  WeUesley 
made  an  affidavit  before  the  British  Vice-Consul  denying  the  truth  of  it.  Mrs. 
Wellssley  thought  Mrs.  Bligh  innocent,  and  took  lier  to  reside  in  the  house  with  herself 
and  her  husband. 

In  October  1823  tlie  family  proceeded  from  Naples  to  Albano,  and  from  thence  to 
Florence,  where  Mrs.  Bligh  continued  to  reside  with  them  till  December  1823,  when 
Mrs.  Wellesley,  though  she  still  believed  Mrs.  Bligh  to  be  innocent,  thought  it  proper, 
in  consequence  of  communications  received  from  her  own  and  Mr.  Wellesley's  rela^ 
tives  about  the  reports  which  were  abroad  that  a  criminal  intercourse  was  going  on 
between  Mrs.  Bligh  and  Mr.  Wellesley,  to  inform  Mrs.  Bligh  that  it  was  absolutely 
necessai-y  that  she  should  quit  the  family,  and  return  to  her  own  friends,  who  were 
ready  to  receive  her.  Mrs.  Bligh  left  the  apartments  which  she  occupied,  but  con- 
tinued in  another  part  of  the  liotel  witliout  Mrs.  Wellesley's  knowledge,  and  was  in 
constant  liabits  of  intercourse  with  Mr.  Wellesley.  In  May  1824  the  family  went 
from  Florence  to  Paris,  where  Mrs.  Bligh  had  arrived  before  them. 

While  at  Paris,  Mi's.  Wellesley  at  length  was  convinced  that  a  criminal  intercourse 
was  carried  on  [154]  between  Mrs.  Bligh  and  Mr.  Wellesley,  and  wrote  to  Lord 
Mai-yborough,  Mr.  Wellesley's  father,  requesting  that  he  and  Lady  Maryborough 
would  come  to  Paris,  which  they  did,  but  were  unable  to  detach  Mr.  Wellesley  from  the 
connection  which  he  liad  formed  with  Mrs.  Bligh.  Shortly  afterwards  Mrs.  Wellesley 
determined  to  separate  herself  from  her  husband,  and  come  to  England,  which  she 
did ;  taking  her  children,  the  three  infant  respondents,  with  her,  by  Mr.  WeUesleVs 
permission. 

Mr.  Wellesley  remained  on  the  Continent  with  Mrs.  Bligh  till  June  1825,  in  the 
early  part  of  which  he  was  apprized  of  the  intention  of  Mrs.  Wellesley  to  commence  a 
suit  against  him  in  the  Ecclesiastical  Courts  for  a  divorce,  and  on  the  25th  of  tliat 
month  he  came  to  England  with  Mrs.  Bligh,  and  lived  with  her  in  London  from  that 
day  till  the  7th  of  July,  without  tlie  knowledge  of  Mi-s.  WeUesley.  On  the  7th  of 
July  he  went  to  tlie  house  where  Mi-s.  Wellesley  resided  with  her  sisters,  the  Misses 
Long  ;  but  Mrs.  Wellesley,  on  hearing  his  voice,  made  her  escape  from  tlie  house 
with  her  daughter.  Mr.  Wellesley  had  complained  tliat  Mi-s.  Wellesley  did  not  follow 
his  instructions  in  the  management  of  his  children,  and  liad  expressed  his  resolution 
to  get  possession  of  them  by  force  or  stratagem,  which  Mrs.  Wellesley  dreaded  he 
would  effect,  and  take  the  children  with  him  abroad  ;  she  therefore,  on  the  8th  of  July 
1825,  caused  a  bill  to  be  filed  in  Chancery  in  order  to  make  the  infants  wards  of 
Court. 

Mr.  Wellesley  and  Mrs.  Bligh  returned  to  the  Continent.  On  the  12th  of  Sep- 
tember 1825  Mrs.  Wellesley  died,  and  on  -ihe  30th  of  tliat  month  a  bill  was  filed,  in  the 
names  of  the  infants,  by  the  Hon.  Philip  Pusey.  their  nest  friend,  settinsr  forth  tlie 
interests  of  the  [155]   infants  under  their  grandfather's  wiU,   and  their   mother's 
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marriage  settlement;  and  praying  that  the  Duke  of  Beaufort  and  the  other  trustees 
might  account  in  the  ordinary  manner,  tliat  the  portions  of  the  younger  children 
mit,ht  be  raised,  and  tliat  a  proper  person  might  be  appointed  to  have  the  care  of 
tlie*' three  infants  during  their  minorities,  and  an  allowance  be  made  for  their 
maintenance. 

After  the  death  of  his  wife,  Mr.  Wellesley  applied  to  the  Misses  Long  to  deliver  up 
the  children  to  him.  They  refused;  and  Mr.  Wellesley,  in  October  1825,  caused  a 
writ  of  habeas  corpora  to  be  issued  from  the  King's  Bench  for  the  purpose  of  getting 
the  children  into  his  custody ;  and  immediately  tliereupon,  on  the  3d  of  November, 
before  the  writ  was  returnable,  a  petition  was  presented  in  the  name  of  the  infants, 
praying  that  Mr.  Wellesley  might  be  restrained  from  proceeding  on  tlie  writ,  as  he 
was"  residing  abroad,  and  intended  to  take  the  children  abroad. 

Mr.  Wellesley,  before  tluit  petition  was  disposed  of,  viz.  on  or  about  the  8th  day 
of  November  1825,  presented  his  petition  to  the  Lord  Chancellor,  stating  amongst 
other  tilings,  as  tlie  facts  were,  that  the  appellant  was  then  resident  in  the  kingdoin 
of  France,  and  out  of  the  jurisdiction  of  the  Court  of  Chancery,  and  having  no 
establishment  fitted  to  the  residence  and  superintendence  of  the  education  of  his  said 
tliree  infant  children,  was  desirous  of  having  a  proper  scheme  and  plan  for  that 
pui-pose  settled  and  approved  of  by  one  of  tlie  Masters  of  the  Court,  and  that  the 
appellant  was  willing  to  conform  to  and  to  promote  such  plan  for  the  benefit  of  the 
said  infant  respondents,  and  praying  that  it  might  be  referred  to  one  of  the  Masters 
of  the  Court  to  approve  of  a  plan  for  the  education  of,  and  a  proper  and  suitable 
establishment  for,  the  said  infant  respondents,  and  for  their  residence. 

[156]  The  two  petitions  came  on  to  be  heard  on  the  9th  day  of  November  1825, 
when  the  Lord  Chancellor  was  pleased  to  order  such  reference ;  and  also,  that  tlie 
appellant  should  not  interfere  with  the  management  or  control  of  the  said  infant 
respondents,  but  that  tlie  said  infant  respondents  should  remain  with  the  said 
Misses  Long  until  the  said  Master  should  make  his  report,  or  until  the  further  order 
of  the  Court ;  and  his  Lordship  further  directed  that  such  order  should  remain  in 
full  force  so  long  as  the  appellant  remained  out  of  the  jurisdiction  of  the  Court. 

On  the  14th  of  December  1825,  and  before  the  above  order  could  be  acted  on,  Mr. 
Wellesley  came  to  England,  and  on  the  14th  of  January  1826  presented  a  petition 
to  the  Lord  Chancellor,  setting  forth  that  it  was  his  positive  intention  to  remain  and 
reside  in  England  ;  and  tlaat  having  then  a  proper  residence  in  England,  he  claimed, 
as  the  father  and  natural  guardian  of  the  said  infant  plaintiffs,  the  immediate 
custody  of  their  persons,  and  the  future  management  and  control  of  their  education 
and  maintenance  ;  and  the  said  petition  prayed  that  his  Lordship  would  be  pleased 
to  order,  that  the  said  order,  dated  the  9th  of  November  1825,  should  be  rescinded, 
and  that  the  Misses  Long  might  forthwith,  on  a  day  to  be  named,  deliver  over  to  the 
care  and  guidance  of  the  appellant,  tlieir  father,  the  said  infant  respondents. 

From  January  1826  to  February  1827  a  mass  of  affidavits,  letters  and  documents 
were  brought  forward  at  different  periods  for  and  against  the  granting  of  the  prayer 
of  this  last-mentioned  petition.  It  appeared  that  subsequently  to  tlie  presenting  of 
this  petition,  Mrs.  Bligh  came  to  London,  and  Mr.  Wellesley  renewed  his  intercourse 
with  her,  which  was  much  relied  on  against  him.  Tlie  husband  of  Mrs.  Bligh,  in  an 
acton  for  adulter-}',  recovered  damages  from  Mr.  Wellesley. 

[157]  On  the  ist  Februaiy  1827,  the  Lord  Chancellor  made  the  following  ordei-  :  — 
"  That  it  be  referred  to  the  Master  in  rotation,  to  inquire  and  report  wliat  person  or 
persons  willing  (other  than  the  petitioner,  the  Hon.  William  Pole  Tylney  Long 
Wellesley)  to  undertake  tlie  same,  the  custody  of  the  infants,  William  Richard  Arthur 
Pole  Tylney  Long  Wellesley,  James  Fitzroy  Henry  William  Pole  Tylney  Long 
Wellesley,  and  Victoria  Catherine  Mary  Pole  Tylney  Long  Wellesley,  and  the  care  of 
their  maintenance  and  education,  should  be  committed,  this  Court  not  thinking  it 
proper  in  the  circumstances  of  this  case,  to  make  such  order  as  is  prayed  by  the 
petition  of  the  Hon.  W^illiam  Pole  Tylney  Long  Wellesley.  And  it  is  ordered, 
that  the  Masters  do  inquire  and  state  wliat  are  the  said  infants'  ages,  and  the  nature 
and  .amount  of  their  fortunes  ;  and  do  state  on  what  evidence  or  ground  he  shall 
approve  of  any  person  or  persons  to  have  the  care  of  the  said  infants'  maintenance 
and  education  ;  and  all  proper  parties  are  to  be  at  liberty  to  attend  tlie  Master 
thereon  :  and  the  Master,  in  making  such  inquiries,  is  to  have  regard  to  the  fortunes 
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of  the  infants  respectively.  And  it  is  ordered,  tliatl  the  said  Hon.  William  Pole 
Tylney  Long  Wellesley,  and  nil  other  persons,  be  restrained  from  removing,  or 
attempting  to  remove,  the  said  infants,  or  any  of  them,  from  the  care  and  custody  of 
Dorothy  Tylney  Long  and  Emma  Tylney  Long,  without  the  permission  of  this  Court 
and  further  order  :  and  it  is  ordered,  that  the  said  Master  do  state  upon  what  plan  the 
person  or  pei-sons  tO'  wliom  upon  such  inquiry  as  aforesaid  he  shall  report  that  such 
care  and  custody  as  aforesaid  should  be  committed,  projjose  to^  conduct  and  carry 
on  tJie  education  of  the  said  infants  respectively,  and  what  sum  or  sums  are  proposed 
to  be,  or  can  be,  allowed  [158]  and  applied  for  tiieir  maintenance  and  education,  out 
of  their  fortunes  ;  and  to  report  his  opinion  upon  such  plan  and  proposal  for  main- 
tenance and  education  ;  and  thereupon  such  further  order  shall  be  made  as  shall  be 
just." 

From  this  order,  Mr  Wellesley  appealed  to  the  House  of  Lords  :  Because,  suppos- 
ing the  Court  of  Chancery  to  have  in  any  case  tlie  power  to  take  from  a  father  the 
custody  and  education  of  his  children,  where  such  father  is  within  the  kingdom,  and 
able  and  willing  tO'  maintain  and  educate  them  according  to  their  rank  and  expecta- 
tions in  life  (against  which,  nevertheless,  the  appellant  humbly  protests,  and  leavet^ 
the  same  to  the  wisdom  of  your  Lordships,  and  the  moi-e  especially  as  he  is  advised 
that  no  order  or  decree  to  tliat  effect  has  ever  been  made  or  affirmed  by  your  Lordships 
upon  appeal),  j^et,  in  the  present  case,  the  appellant  humbly  submits,  that  regard 
being  had  to  the  nature  and  course  of  the  pi-oceedings  in  the  Court  of  Chancery,  and 
the  facts  and  circumstances  of  the  case,  which  tlie  appellant  craves  leave  to  la}-  before 
your  Lordships,  no  such  order  as  that  appealed  from  ought  to  have  been  made  by  the 
Lord  Chancellor,  but  that  the  appellant's  children  ought  to  have  been  restored  to  his 
custody  and  control. 

Besides  the  immoral  conduct  of  Mr.  Wellesley  with  Mrs.  Bligh  and  other  women, 
it  was  relied  on  in  argument  as  one  of  tlie  strongest  reasons  against  Mr.  Wellesley's 
having  the  custody  and  care  of  his  children,  that  he  (as  was  alleged)  had  deliberately 
accustomed  them  to  profane  swearing  and  tlie  use  of  tlie  lowest  and  most  vulgar 
slang;  and  that  in  his  letters  to  the  male  infants  he  employed  sucli  e:xpressions  as 
these:  "  If  the  fellow  be  a  sportsman  who  told  you  you  could  not  hunt  your  harriers 
till  next  year,  d — n  his  infernal  [159]  soul  to  liell," — and  "  play  hell  and  tommy; 
make  as  much  row  as  your  lungs  will  admit  of  ;  chase  cats,  dogs,  women,  young  and  old, 
etc.  etc."  In  one  of  the  affidavits  it  was  sworn  "  that  Mr.  Wellesley  often  expressed 
his  intention  to  let  the  male  infants  associate  with  children  of  the  lowest  society  and 
habits,  and  that  it  was  his  particular  wish  that  they  should  adopt  tlie  manners  and 
language  of  tlie  lowest  classes,  that  they  might  attain  a  knowledge  of  the  world,  and 
Mr.  Wellesley  boasted  that  he  had  procured  children  of  the  lowest  description  to  come 
to  the  back  of  his  house  at  Paris,  to  teach  his  children  to  repeat  oaths  and  blasphemous 
language  made  use  of  by  such  vagabonds,  and  tliat  he  made  his  boys  teach  them  to 
swear  in  English,"  etc.  ete. 

The  cause  was  heard  in  the  House  of  Lords,  on  the  4th  .July  182S.  and  several 
previous  dnys,  and  the  questions  argued  were;  1st,  whether  tlie  Lord  Chancellor  had 
jurisdiction  to  make  such  an  order?  2dly.  If  he  had,  whether  this  was  a  case  which 
justified  the  exercise  of  that  jurisdiction?  The  law,  and  the  facts,  as  far  as  they  are 
material  to  the  decision  of  these  points  liave  been  so  fully  stated  and  discussed  in 

2  Russ.  Cba.  Ca.  1,  and  especially  in  the  speech  in  judgment  of  Lord  Chancellor 
Eldon,  there  reported,  that  it  is  quite  unnecessary  to  go  into  any  further  detail  of 
the  argument  here. 

The  fol'owing  authorities  were  adverted  to:  DvJce  of  Beaiufort  v.  Bertie  (1  P. 
Wms.  705)  ;  Eyre  v.  Shaftshunj  (2  P.  Wms.  112) ;  Ex  parte  Hopkins  (.3  P.  Wms.  152) ; 
But>ler  V.  Freeman  (Anib.  .301);  Povell  v.  Cleaver  (2  Bro.  Ch.  Ca.  499):  Creme  v. 
Himter  (2  Ere.  Ch.  Ca.  499  ;  and  2  Cox,  242) ;  Skinner  v.  lFa7--[160]-w  (4  Bro.  Ch. 
Ca.  101  :  2  Dick.  779)  ;  Wilcox  v.  Drake  (Drake,  651  :  Jac.  250) ;  De  ManneviJJe  v.  De 
ManneviUe  (10  Ves.  52);  Whitfield  v.  Hales  (12  Ves.  492);  Lyons  v.  Blenkin  (Jac. 
245)  ;  Lord  Westmeaf.h's  Case  (Jac.  251)  ;  Shelley  v.  Westhrooke  (Jac.  266). 

Mr.  Home  and  Mr.  Brougham  for  appellant. 

Attorney- General  and  Mr.  Pepys  for  respondents. 

(July  4,  1828)  Lord  Redesdale.  (after  stating  that  the  jurisdiction  had  been  too 
long  aoknowledged  and  exercised  to  be  now  questioned)  proceeded  thus  :    From  the 
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whole  of  the  evidence  taken  together,  I  think  the  order  was  just,  if  the  Lord  Chancel- 
lor had  authority  to  make  it.  Can  your  Lordships  doubt  but  that  some  restraint 
on  the  father  is  necessary  in  this  case,  and  that  these  children  should  be  kept  separate 
from  Mrs.  Uligh?  and  in  all  probability  she  would  be  concerned  with  the  care  of  them 
if  there  was  no  restraint.  Mr.  Wellesley  has  placed  himself  in  a  situation  in  which 
he  is  not  a  freeman  ;  and  having  no  doubt  about  the  authority  of  the  Lord  Chan- 
cellor, I  think  the  order  ought  to  be  affirmed.  It  would  be  most  mischievous  if  there 
existed  no  jurisdiction  or  authority  of  this  nature,  and  it  would  be  absolutely  neces- 
sary for  the  legislature  to  interfere  to  provide  a  remedy.  The  eldest  son  m  this  case 
will  be,  if  he  lives,  a  peer  of  the  realm  ;  and  then,  if  there  is  no  authority  to  interfere 
between  the  parent  and  tlie  children,  consider  to  what  an  extent  the  mischief  will  go. 
A  woman  m  high  life  marries  a  low-born,  uneducated,  and  perhaps,  vicious  man, 
and  her  son  is  entitled  to  a  very  large  property,  and  the  father  [161]  is  utterly  incap- 
able of  taking  proper  care  of  their  morals  and  education  ;  and  is  it  to  be  said  that 
there  is  no  power  in  the  realm  to  interfere  in  a  case  of  that  kind?  The  control  of  the 
parent  ove-  the  children  is,  properly  speaking,  not  a  power  at  all,  but  a  trust ;  and 
if  your  Lordships  look  into  the  elementary  writers,  you  will  find  it  so  described, 
and  the  parent  is  intrusted  with  the  care  of  the  education  of  his  children,  because, 
from  natural  affection,  he  is  considered  as  the  properest  person  to  discharge  that 
duty.     I  in(  vc  "  That  the  order  of  the  Court  below  be  affirmed." 

Lord  Manners :  This  is  an  appeal  from  an  order  of  the  late  Lord  Chancellor, 
referring  it  to  the  Master  to  consider  of  a  proper  person  to  be  the  guardian  of  the 
appellant's  children.  This  order  is  objected  to  on  two  grounds — 1st,  That  the  Lord 
Chancellor  has  no  jurisdiction  to  separate  children  from  a  parent,  while  he  resides 
in  this  country  :  2dly,  That  if  he  had  that  jurisdiction,  it  is  not  in  this  case  properly 
exercised.  P'irst,  as  to  the  jurisdiction,  I  think  it  sufficient  to  say  that  it  has  been 
uniformly  admitted  and  exercised  for  a  period  of  more  than  a  century  ;  and  I  have 
looked  in" vain  for  any  instance  in  which  it  was  doubted  by  any  Lord  Chancellor,  from 
the  time  of  Lord  Nottingham  downwards,  and  it  has  now  become  the  established 
doctrine  and  practice  of  the  Court,  and  the  law  of  the  land.  Wlien  a  parent  applies 
to  the  Court  of  King's  Bench  for  a  writ  of  habeas  coi-pus  to  recover  his  children,  who 
have  been  taken  from  him,  tlie  Court  asks  whether  the  Lord  Chancellor  has  interfered 
in  the  mattei,  and  if  the  answer  be,  that  he  has,  the  Court  will  not  grant  the  writ : 
but  the  Court,  by  this  refusal,  would  very  much  fail  in  its  duty  if  the  Lord  Chan- 
cellor had  no  jurisdiction  in  such  matters.  It  was  mentioned  [162]  at  the  bar  as 
an  objection  to  this  power,  that  you  cannot  know  its  extent  or  its  limits,  but  in  that 
respect  it  is  only  like  other  cases  where  a  discretionary  power  exists  :  and  you  cannot 
know  its  limfts  generally,  because  that  depends  on  the  particular  circumstances  of 
each  case.  I  agree,  therefore,  with  Lord  Thurlow,  and  other  eminent  judges,  who 
have  held  ih's  to  be  an  established  jurisdiction  of  the  Lord  Chancellor.  As  to  the 
second  qui^sticn,  whether  the  power  had  been  properly  exercised  in  this  instance — it 
is  to  be  considered,  that  to  restore  these  children  to  the  appellant,  is,  in  all  proba- 
bility, to  de'iver  them  to  Mrs.  Bligh.  who  .appears  to  have  intended  to  institute  a 
suit  in  the  Ecclesiastical  Court  for  a  divorce,  and  probably  has  delayed  it  merely  on 
account  of  the  pendency  of  this  cause.  I  do  not  say  that  the  mere  act  of  the  parent's 
living  in  adultery  is  a  good  reason  for  separating  his  children  from  him.  That 
question  will  be  determined  when  it  arises ;  but  here  the  living  in  adultery  is  only 
one  circumstance.  There  is  in  addition  the  appellant's  most  improper  behaviour  to 
his  wife,  and  h'is  training  the  children  in  vicious  habits  of  profane  swearing,  almost 
the  only  vicious  liabit  of  which  children  at  their  then  age  were  capable  of  learning. 
This  fact  dcrs  not  depend  entirely  on  the  credit  of  Doctor  Bulkley,  but  is  deposed  to 
by  others.  As  to  Doctor  Bulkley,  whose  testimony  has  been  the  subject  of  so  much 
aniinadvertioii,  there  are  some  parts  of  his  conduct  which  I  do  not  approve  ;  but  as 
to  his  credibility  as  a  witness,  I  think  the  testimony  in  his  favour  preponderates  far 
over  that  whicii  is  produced  against  him.  This  habit  of  profane  swearing  is  a  most 
dangerous  ere,  especially  when  inculcated  or  allowed  by  the  authority  of  the  parent. 
Suppose  ihB  appellant  had  been  a  testamentary  guardian,  nobody  could  be  less 
qualified  for  [163]  the  duty  than  he  is,  and  it  would  be  the  duty  of  the  Lord  Chan- 
cellor to  rescue  the  cliildren  from  his  power ;  and  as  to  this  point  there  is  no  difference 
between  a  testamentary  guardian  and  a  parent.     The  Court  will,  no  doubt,  regard 

485 


I  DOW  a  CLARK.  HILL  V.   BALL  [1828] 

the  feelinas  ol'  a  parent,  but  that  is  a  secondary  consideration.  The  object  of  this 
order  is  to  rescue  the  children  from  a  parent  who  has  disqualified  himself  from  being 
a  proper  guardian  ;  and  as  I  have  no  doubt  about  the  jurisdiction,  I  do  not  know  in 
what  case  it  can  be  more  properly  exercised  than  in  the  case  of  one  who,  with  respect 
to  his  children,  has  manifested  a  total  disregard  of  morals,  religion,  and  example. 

Lord  I.vndbiirst,  (Chancellor) :  It  is  unnecessary  for  me  to  say  any  thing  further 
than  that  I  c(  ncur  in  the  opinion  of  the  noble  and  learned  Lords. 

Order  affirmed. 


[164]  Appeal  from  the  Irish  Chancery. 

HILL  (Sir  U.  F.  FITZGERALD),— Appellant ;  BALL  {BEIS!  J  AMI'S),— Respondent. 

[Mews'  Dig.  i.  727.     S.  C.  2  Bli.  I^f.  S.  1.] 

A.  gives  bond  and  judgment  to  B.  for  balance  of  an  account;  B.  assigns  the  judg- 
ment to  C. ;  submission  by  A.  and  C,  and  award  that  C.  is  entitled  to  the 
benefit  of  the  judgment;  and  bill  filed  by  C.  on  the  ground  of  the  award  ; 
objectea  by  A.  that  the  judgment  was  given  to  B.  for  a  much  larger  sum  than 
was  really  due,  and  upon  an  understanding  that  it  was  to  stand  only  as  a 
security  for  what  was  actually  due;  that  the  award  had  been  made  in  his 
absence,  and  that  the  arbitrators  had  not  given  him  credit  for  several  sums 
whicti  he  had  paid  to  B.  on  account  of  the  judgment;  but  evidence  that  the 
objectjcns  of  A.  had  been  stated  before  the  arbitrators  by  his  counsel  and 
solicitors  :  Decree  that  C.  was  entitled  to  the  benefit  of  the  judgment  for  the 
who'e  sum,  and  the  Decree  affirmed. 

In  1793,  and  for  several  years  after,  John  Claudius  Beresford,  and  James  Wood- 
mason,  wero  bankers  and  co-partners  in  Dublin.  Sir  G.  F.  Hill  having  married  a 
sister  of  Bciesford,  various  pecuniary  transactions  passed  between  them  without 
any  settlem' nt  till  1808,  when  Bei-esford  called  upon  Hill  to  settle  the  accounts  be- 
tween them,  and  give  his  bond  for  the  balance.  Soon  after,  Hill,  the  appellant,  gave 
his  bond  for  £-31,000,  conditioned  for  the  payment  of  £15,500,  the  Ijalance  then 
due,  with  a  warrant  of  attorney  to  enter  up  judgment. 

In  1807  the  partnership  between  Beresford  and  Woodmason  was  dissolved,  and 
in  January  1808  Beresford  formed  a  partnership,  as  bankers,  with  the  respondent 
Benjamin  Ball,  and  others.  On  that  occasion  an  arrangement  was  made  that  the 
notes  and  engagements  [165]  of  the  old  firm  should  be  paid  by  the  new  firm,  and 
Beresford  I  ping  largely  indebted  to  the  old  firm,  in  part  satisfaction  of  that  debt, 
delivered  ever  to  Ball  various  securities,  and  among  the  rest  the  bond  of  Hill  the 
appellant,  conditioned  for  the  payment  of  £15,500.  In  1810  judgment  on  the  bond 
was  entered  t:p  in  the  name  of  Beresford,  who  in  the  same  year  assigned  it  to  Ball, 
and  a  memcrial  of  the  assignment  having  been  enrolled,  pursuant  to  the  Act  of  the 
nth  Geo.  2,  Ball,  under  the  provisions  of  that  Act,  became  the  owner  of  the  judgment, 
and  entitled  as  such  to  issue  execution  and  levy  the  amount  in  his  own  name. 

In  De^e:uber  1810  the  partnership  between  Bere.sford,  Ball  and  the  others,  was 
dissolved,  ;;nd  in  1811  Beresford  became  bankrupt.  The  appellant  refused  to  pay 
the  amount  of  the  judgment,  and,  after  much  discussion  and  correspondence,  the 
parties  ag^x-ed  in  1812  to  submit  all  matters  respecting  it  to  arbitration,  and  the 
submission  was  made  a  rule  of  the  Court  of  Chancery.  In  May  1812,  tlie  arbitrators 
adjudged  ihat  the  judgment  was  a  good  and  effectual  security  for  the  £15,500,  for 
the  paymen*  of  which  the  bond  was  conditioned,  and  this  award  was  in  June  1812 
confirmed  by  the  Court  of  Chancery.  As  Hill  still  refused  to  pay,  Ball  sued  out  an 
elegit  against  his  estates,  but  wa,s  unable  to  enforce  his  remedy  in  that  way  on  account 
of  the  prior  incumbrances  affecting  the  estates. 

In  1817  Ball  filed  a  bill  in  Chancery  against  Hill,  and  other  proper  parties,  stating 
the  circumstances,  praying  for  a  decree  of  redemption  and  foreclosure,  etc. ;  this  bill 
was  amended  in  1818,  and  also  in  1819,  in  order  to  add  other  parties,  and  set  up 
the  award  of  1812. 
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The  appellant  put  in  his  answer  to  the  said  re-amended  bill,  and  thereby  objected 
to  the  said  award,  [166]  inasmuch  as  for  that,  amongst  other  reasons,  the  appellant 
was  in  London  during  the  proceedings  under  the  said  submission,  and  that  his 
defence  was  not  given  in  in  the  same  manner  it  ought;  and  that  he  objected  to  the 
award  on  his  return  from  Loudon,  and  was  advised  to  exhibit  his  bill  to  impeach  the 
same. 

And  the  answer  insisted  that  the  bond  for  the  £15,500  was  given  without  the 
proper  investigation  of  accounts,  upon  an  assurance  by  Beresford  that  it  would  stand 
good  only  aa  a  security  for  what  was  really  due,  which  was  much  less  than  the  sum 
mentioned  in  the  bond  ;  and  also,  that  after  the  assignment  of  the  said  bond  to  the 
respondent,  Benjamin  Ball,  which  was  made  witliout  the  appellant's  knowledge,  the 
appellant  continued  to  make  large  payments  to  the  respondent,  John  Claudius  Beres- 
ford, on  account  of  the  said  bond  ;  which  were  handed  over  to  the  assignee  of  the  said 
bond,  but  the  appellant  was  never  credited  for  the  same  as  against  the  said  bond, 
but  was  told  that  they  were  only  to  be  considered  as  loans  or  advances  to  the  respond- 
ent, John  Claudius  Beresford.  And  the  said  award  being  founded  on  an  erroneous 
conception  of  the  case,  saddled  the  complainant  with  the  full  amount  of  the  said 
judgment  and  interest  from  the  date  of  the  said  bond,  and  gave  him  no  credit  for 
his  payments  on  account  thereof ;  whereas  the  said  bond  iiaving  been  given  expressly 
only  to  secure  the  balance  of  an  account  not  then  finally  settled,  the  arbitrators  ought 
to  have  allowed  him  to  go  into  the  said  account,  and  prove  such  error  or  overcharge 
as  he  might  therein  :  and  the  complainant  ought  to  have  been  allowed  credit  for 
divers  sums  paid  before  the  assignment  of  the  said  bond. 

It  appeared,  however,  in  evidence,  that  the  objections  of  the  appellant  had  been 
brought  under  the  notice  of  the  arbitrators  in  1812,  by  his  counsel  and  solicitor. 

[167]  On  the  16th  August  1821,  the  Court  below  decreed  that  the  respondent,  Ball, 
was  entitled  to  redeem  the  mortgages,  etc.  and  to  the  benefit  of  the  judgment,  and 
the  proper  accounts  were  ordered  to  be  taken  accordingly.  From  this  decree  Sir 
G.  F.  Hill  appealed  ;  because, 

1st.  Evidence  having,  on  behalf  of  the  appellant,  been  entered  into,  to  prove  that 
the  bonds,  dated  the  3d  of  June  1801,  for  £4200,  and  the  22d  December  1808,  for 
£15,500,  were  given  by  the  appellant  to  the  respondent,  John  Claudius  Beresford, 
for  securing  the  balances  that  might  be  due  at  those  respective  times  from  the  appel- 
lant to  him,  and  that  various  payments  were  made  by  the  appellant  to  or  on  account 
of  the  respondent  John  Claudius  Beresford,  in  respect  of  last^mentioned  bond,  which 
included  the  sum  for  which  the  first>mentioned  bond  was  given  ;  and  the  award  set 
up  by  the  respondent,  Benjamin  Ball,  not  being  binding  upon  the  appellant,  for 
the  reasons  by  him  stated  in  his  answers  to  the  said  bill,  the  said  decree  ought  to 
have  directed  an  account  of  what  sums  were  due  from  the  appellant  to  the  respond- 
ent, John  Claudius  Beresford,  or  those  claiming  under  him,  in  respect  of  the  said 
bond  for  £15,500,  and  that  the  judgment  obtained  for  the  same  should  stand  as  a 
security  for  so  much  only  as  should  be  so  found  to  be  due. 

2d.  For  that  as  to  the  judgment  obtained  by  the  respondent,  Benjamin  Ball, 
against  the  appellant,  in  Trinity  Term  1811,  for  the  sum  of  £16,585  12s.  6d.,  the 
bond  upon  which  such  judgment  was  obtained  having  been  given,  together  with 
various  other  securities,  including  an  acceptance  of  the  respondent,  Benjamin  Ball, 
for  £10,000  as  security  for  a  debt  of  the  respondent  John  Claudius  Beresford  to  the 
respondent  Benjamin  Ball  and  his  partners,  and  which  acceptance  [168]  the  re- 
spondent Benjamin  Ball  did  not  pay,  the  decree  ought  to  have  declared  that  th.> 
appellant  was  not  bound  to  satisfy  the  last  judgment,  unless  the  respondent  Benjamin 
Ball  paid  his  acceptance,  or  that  at  all  events  an  account  should  have  been  directed 
to  be  taken,  whether  the  sums  of  money  for  which  such  securities  were  deposited  had 
been  paid,  and  that  the  said  judgment  for  the  sum  of  £16,585  12s.  6d.  ought  to 
stand  a  security  only  for  what  the  appellant,  including  the  said  acceptance  for 
£10,000,  was  liable  to  contribute  towards  the  payment  of  such  sums  of  money. 

For  the  respondent  it  was  contended  that  the  decree  ought  to  be  affirmed  ;  because, 

1st.  The  award  was  good  at  law,  and  was  absolutely  confirmed  by  order  of  the 
Court  of  Chancery  in  Ireland,  in  the  month  of  June  1812,  and  not  only  had  never 
been  disputed  before  the  respondent's  bill  was  filed,  but  the  appellant  acquiesced  in 
it,  and  admitted  that  he  did  so. 
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2d.  It  was  proved  in  the  cause  that  the  appellant's  counsel  and  solicitor  attended 
the  arbitrators  on  his  behalf,  and  no  ground  whatever  has  been  laid  for  imputing 
any  fraud  or  misconduct,  either  to  the  arbitrators  or  to  the  parties. 

3d.  The  award  finally  and  conclusively  determined  the  matters  in  dispute  between 
the  parties  respecting  the  judgment  for  £31,000,  and  the  respondent  is  entitled  to 
the  benefit  of  that  determination  in  taking  an  account  of  what  is  due  to  him  upon 
that  judgment. 

(Feb.  1828)  Lord  Lyudhurst  (Chancellor):  I  see  no  reasonable  ground  for  this 
appeal. 

Decree  affirmed,  with  Costs. 


[169]  Appeal  from  the  Colrt  of  Chancery. 

HULLET   and  CO.,— Appellants;   KING  OF  SP Am, —Respondent. 

[Mews'  Dig.  viii.  179,  181,  S.C.  2  Bli.  N.S.  31.  See  also  King  of  Spain  v.  Machado 
1827,  1828.  4  Russ.  225,  560  ;  King  of  Spain  v.  Hiillett,  1833,  7  Bli.  N.S.  359  ; 
1  CI.  and  F.  333.  Among  tlie  cases  in  which  Hidlett  v.  King  of  Spain  has  been 
cited,  it  may  suffice  to  refer  to  United  States  of  Aineri-ca  v.  Wagner  1867,  L.R. 
3  Eq.  724 ;  L.R.  2  Ch.  582  ;  Brunswick  (Duke  of)  v.  Hanover  {King  of),  1844,  6 
Beav.  13,  21,  37;  and  see  Mighell  v.  Sultam  of  Johore  (1894)  1  Q.B.  149; 
and  South  African  Repuhli-c  v.  La  Compagnie  Framco^Belge  du  Chemin  d/u, 
Fer  du  Nord  (1897)  2  Ch.  487.] 

Machado,  as  agent  for  the  King  of  Spain,  receives  from  the  French  government 
a  sum  of  money,  which  that  government  had  agreed  to  pay  to  tlie  King  of 
Spain  in  satisfaction  of  the  claims  of  certain  Spanish  subjects  on  France. 
Machado'  brings  the  money  tO'  this  country,  and  deposits  a  considerable  portion 
of  it  in  tlie  hands  of  HuUet  and  Co.  of  London.  The  King  of  Spain  applies 
to  Machado  for  the  money,  and  Machado  refuses  to  deliver  it,  on  the  pretence 
that  he  is  bound  to  pay  only  to  such  subjects  of  Spain  as  should  be  found 
ultimately  entitled  to  it.  Bill  in  the  name  of  tlie  King  of  Spain  against 
MachadO'  (out  of  tlie  jurisdiction)  and  against  Hullet  and  Co.,  for  discovei-y, 
and  payment  of  the  money  into  court.  Demurrer  to  tlie  bill  for  want  of 
parties,  etc.  but  chiefly  on  the  ground,  that  it  had  never  been  held  that  a 
foreign  sovereign  could  sue  in  equity  in  tlus  country.  Order  by  the  Court 
below  overruling  the  demurrer,  affirmed  by  the  Lords. 

A  foreign  sovereign  has  a  right  to-  sua  in  tliis  country  m  equity  as  well  as  at 
law.  In  this  case,  the  King  of  Spain  is  the  only  party  entitled  to  the  money 
in  the  first  instance. 

The  bill  filed  22d  December  1827  stated  the  treaties  of  30th  May  1814,  20tli 
November  1815,  and  25th  April  1818,  for  the  adjustment  of  the  claims  upon  France 
of  the  several  Powers  who  had  been  engaged  in  the  French  revolutionaiy  war;  and 
also  separate  conventions  of  the  18th  March  1818,  and  30th  April  1822,  between  the 
French  and  Spanish  governments,  who  had  mutual  claims  on  each  other,  for  the  ad- 
justment of  these  claims;  and  the  French  governmeint  agreed  to  pay  tlie  balance  to 
such  person  as  the  Spanish  government  should  appoint  to  re<'eive  it.  [170]  Don 
Justo  Jose  de  Machado  was  ajipointed  for  that  pui-]50se,  and  his  name  was  inscribed 
in  the  book  of  public  debt  of  France  for  a  sum  amounting  to  about  £500,000  in 
British  money. 

Wlien  the  Spanish  constitutional  war  broke  out  in  1823,  Machado  sold  out  of  the 
French  funds,  and  brought  the  money  to  England.  Bills,  signed  by  Ferdinand,  were 
drawn  by  tlie  constitutional  government  of  Spain  on  Machado  in  respect  of  this 
money,  which  he  refused  to  pay.  and  protested,  alleging  as  his  reason  that  he  held 
the  fund  for  such  of  the  subjects  of  Spain  as  should  be  found  entitled  to  it.  when  the 
claims  should  be  duly  investigated  and  ascertained.  After  the  cessation  of  the  war. 
the  Spanish  government,  by  decree,  dated  21st  March  1824,  appointed  boards  for 
ascertaining  and  adjusting  the  claims  on  the  fund,  and  securing  its  proper  applica- 
tion and  distribution  :  and  communicated  this  decree  to  Machado,  with  much  com- 
mendation from  his  Majesty  for  liis  refusal  to  pay  the  money  to  the  order  of  the 
constitutional  government.  The  presidents  of  the  boards  directed  Machado  to  de^ 
posit  the  fund  in  the  Bank  of  England  in  their  name;  but  this  Maclmdo  refused  to 
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do,  stating  that  he  was  ready  to  pay  tlie  persons  entitled  wlien  the  boards  should 
have  settled  their  claims. 

The  bill  then  stated,  that,  in  December  1821,  Machado  deposited  about  £200,000 
of  this  money  with  Hullet,  Brothers  and  Co.  in  the  name  of  his  secretary,  Achilles  de 
Pereira,  who,  as  the  defendants  well  knew,  had  no  interest  whatever  in  it,  and 
whose  name  was  employed  merely  to  prevent  any  attachment  of  the  money  by  persons 
having  claims  on  the  Spanish  government;  and  tlie  bill  charged  that  both  Machado 
and  Pereira  were  residing  in  the  Netherlands,  out  of  the  jurisdiction  of  the  Court  of 
Chancery,  and  that  the  [171]  defendants,  Hullet  and  Co.,  after  settling  accounts  with 
Machado,  still  retained  about  £100,000  of  this  money,  which  belonged  to  the  plain- 
tiff, as  head  of  the  Spanish  govea-nment:  and  the  bill  prayed,  "  that  Hullet  and  Co. 
and  the  said  Don  Justo  Jose  de  Machado,  when  he  came  within  the  jurisdiction  of  the 
said  Court  of  Chancery,  might  answer  tlie  matters  of  the  said  bill ;  and  that  an 
account  might  be  taken,  by  and  under  the  direction  and  decree  of  the  said  Court  of 
Chancery,  of  all  and  singular  the  sums  of  money  which  had  be«n  paid  to  or  deposited 
with  Hullet  and  Co.  by  the  said  defendant  Don  Justo  Jose  de  Machado,  in  the  manner 
thereinbefore  in  that  behalf  stated,  and  of  tlie  funds  brought  over  by  him  to  this 
country,  as  thereinbefore  mentioned  ;  and  that  the  amount  thereof  might  be  ascer- 
tained, and  paid  over  by  Hullet  and  Co.  to  the  plaintiff,  or  his  agents  in  that  behalf 
lawfully  authorized  to  receive  the  same;  or  otherwise,  that  HuUet  and  Co.  might  be 
ordered  forthwith  to  pay  the  same  into  the  Bank  of  England,  with  the  privity  of  the 
Accountant-general  of  the  said  Court  of  Chancery,  in  trust  in  the  said  cause  ;  and 
that  the  said  defendant  Don  Justo  Jose  de  Machado  might  in  the  meantime  be  re>- 
strained,  by  the  order  and  injunction  of  the  said  Court  of  Chancery,  from  com- 
mencing or  prosecuting  any  action  or  suit  at  law,  or  taking  any  steps  whatsoever, 
against  Hullet  and  Co.  for  the  purpose  thereby  of  obtaining  repayment  of  the 
monies  so  paid  to  or  deposited  with  them,  Hullet  and  Co.,  as  aforesaid  ;  and  that 
Hullet  and  Co.  might  also  in  like  manner  be  restrained  from  paying  over  the  monies 
last  mentioned  to  the  said  Don  Justo  Jose  de  Machado,  or  parting  with  the  same, 
without  the  direction  of  the  said  Court  of  Chancery  in  that  behalf;  and  that  Hullet 
and  Co.  might  set  forth  the  claims  (if  any)  which  they  [172]  had,  or  claimed  to  be 
entitled  to,  upon  the  said  monies  so  paid  to  or  deposited  with  them  as  aforesaid,  or 
upon  tlie  said  funds  so  received  by  the  said  Don  Justo  Jose  de  Machado  by  virtue  of 
the  said  convention  of  the  30tli  day  of  April  1822  as  aforesaid,  and  the  particulars 
thereof,  and  how  they  make  out  the  same,  and  that  the  said  claims  might  be  dis- 
posed of  by  the  said  Court  of  Chancery:"  And  the  bill  prayed  process  against  Hullet 
and  Co.  and  against  Machado,  when  he  should  come  within  the  jurisdiction. 

Machado  did  not  appear,  but  Hullet  and  Co.  appeared  to  the  said  bill,  and  on  the 
31st  day  of  January  last  filed  a  demurrer  thereto,  and  they  tliereby  for  cause  of 
demurrer  showed,  that  the  i-espondent  had  not  by  his  said  bill  made  such  a  case  as 
entitled  him  in  a  court  of  equity  to  any  relief  against  tliem,  or  eitlier  of  them :  and 
for  further  cause  of  demun-er,  they  thereby  showed,  that  the  plaintiff  had  not  made 
the  said  AcliiUes  de  Pereira  a  party  thereto,  nor  prayed  proc&ss  against  him  ;  neither 
had  the  plaintiff  made  parties  to'  the  said  bill,  nor  prayed  process  against  any  or  all 
of  the  persons  who,  according  to  the  statements  in  the  said  bill,  had  or  were  entitled 
to  claim  a  beneficial  interest  in  the  monies  in  the  said  bill  mentioned,  or  any  part 
thereof. 

The  demurrer  came  on  to  be  argued  on  the  22d  day  of  March  1828,  before  the 
Lord  Chancellor,  by  whom  it  was  over-ruled  ;  and  against  this  order  the  defendants 
Hullet  and  Co.  appealed  to  the  House  of  Lords : 

1st.  Because  it  has  nevei-  been  held  th.at  a  foreign  sovereign  can  sue  in  courts  of 
equity  in  England  ;  .and  according  to  the  principles  of  such  coni-ts,  such  a  plaintiff 
ought  not  to  be  allowed  tO'  sue  therein,  inasmuch  as  by  no  possibility  can  process  b" 
issued  wntli  effect,  or  equity  done,  or  a  decree  enforced  against  him. 

[173]  2dly.  Because  the  pretended  rights  on  which  the  plaintiff  in  this  bill  relies 
are  rights  which  he  claims  merely  by  virtue  of  his  prerogative  as  King  of  Spain  ;  and 
it  is  not  according  to  the  law  or  constitution  of  England,  thatl  an  English  court  of 
equity  should  ]»  made  instrumental  in  enforcing  in  England  the  prerogative  of 
a  foreign  sovereign. 

3dly.  Because  the  pretended  right  of  the  King  of  Spain  to  the  monies  sought  to 
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be  recovered  by  the  bill  arises  out  of  a  treaty  witli  France,  whicli  was  inconsistent 
witli  the  existing  relations  between  each  of  those  countries  and  His  Majesty  the  King 
of  this  country,  and  an  English  court  of  equity,  therefore,  iivill  not  lend  its  aid  to 
enforce  any  such  pretended  right. 

rltlily.  Because  this  is  a  bill  in  equity,  according  to  the  statement  of  which,  not 
one  of  tlie  parties  before  the  Coui-t  has  any  right  to  the  beneficial  enjoyment  of  the 
property  which  is  the  subject  of  the  suit,  and  no  decree  could  be  made  upon  it  which, 
would  do  complete  justice. 

5tlJy.  Because  the  bill  does  not  bring  before  the  Court  aU  the  parties  interested 
in  the  matters  of  the  suit,  and  in  the  questions  raised  by  the  statement  in  the  bill, 
nor  any  persons  wlio  represent  those  parties  or  their  interests ;  and  particularly 
because  Achilles  de  Pereira  is  not  made  a  party  to  the  suit,  though  the  bill  states  that 
the  monies  of  which  the  plaintiff  seeks  to  obtain  possession,  were  paid  to  or  deposited 
witli  these  appellants  in  the  name  of  the  said  Achilles  de  Pereira^ 

The  cause  came  on  for  hearing  on  the  11th  and  18th  June  1828; — Pepys  and 
Ftissel  for  the  appellants;  WethereU  (Attorney-general),  and  Home,  for  the  re- 
spondent. 

[174]  Lord  Lyndhurst  (Chancellor) :  Tlie  French  and  Spanish  governments  had 
mutual  claims  on  eacli  other,  and  they  agreed  to  set  the  claims  of  the  one  against  those 
of  the  otJier.     What  is  there  fraudulent  in  that? 

Lord  Redesdale:  The  Frencli  government  was  the  only  one  which  had  any  pre- 
tence to  say  tliat  the  money  sliould  be  paid  only  to  the  persons  whose  claims  should 
be  established. 

Lord  Lyndliurst  (Chancellor) :  The  money  was  to  be  paid  to  the  pen-son  whom 
the  King  of  Spain  should  nominate;  he  nominates  Machado,  who,  as  his  nominee  or 
agent,  does  receive  it,  and  now  he  says  lie  is  not  accountable  to  the  King  of  Spain. 
Neither  the  boards  of  commissioners  nor  the  Spanish  subjects  had  any  thing  to  do 
with  it  in  the  first  instance.  We  cannot  presume  that  the  King  of  Spain  will  not 
distribute  tlie  money  to  those  who  have  claims ;  we  cannot  enter  into-  tliat  question 
at  all.  Machado  received  the  money  under  the  authority  of  the  King  of  Spain,  and 
to  him  he  is  accountable.  Suppose  the  King  of  Spain  had  sent  jewels  her©  to  be 
set,  and  the  jeweller  refused  to  restore  them,  would  the  King  of  Spain  have  no 
remedy  at  law  to  recover  them  or  their  value?  Wliy  should  he  not  have  his 

remedy  here  as  weU  as  any  other  foreigner?  When  he  sues  here  as  a  plaintiff  the 
Court  has  complete  control  over  him,  and  may  hold  him  to  all  proper  tenns. 

Lord  Redesdale  :  When  the  King  of  Scotland  was  Earl  of  Huntingdon,  could  he 
not  maintain  his  action  hea"e  against  his  steward  for  the  rents  of  that  Earldom? 
I  am  an  executor  of  the  Ducliess  of  Brunswick,  can  I  not  maintain  an  action  here  in 
her  name  for  what  is  due  to  her? 

[175]  Lord  L^-ndhurst  (Chancellor) :  It  was  decided  that  a  foreign  sovereign 
might  sue  at  law,  and  why  not  in  equity?  At  all  events,  this  was  a  bill  of  discovery, 
in  which  the  coui-ts  of  ec[uity  had  a  concurrent  jurisdiction.  As  to  parties,  it  must 
be  admitted,  because  so  stated  in  bill,  that  Achilles  de  Pereira  had  no  interest,  and 
neither  the  members  of  the  boards,  nor  the  parties  who  had  claims,  had  any  thing  to 
do  with  the  funds  in  the  first  instance. 

Lord  Redesdale  (June  18,  1828):  I  do  not  know  whether  your  Lord- 
ships have  any  doubt  as  to  this  question,  but  I  have  none.  I  have 
no  doubt  but  a  foreign  sovereign  may  sue  in  this  countiy,  otherwise 
there  would  be  a  right  witliout  a  remedy.  He  sues  here  on  behalf 
of  his  subjects,  and  if  foreign  sovereigns  were  not  allowed  to  do  that,  the  re- 
fusEil  might  be  a  cause  of  war.  This  was  a  transaction  between  the  goveamments  of 
France  and  Spain,  and  Machado  was  the  agent  appointed  by  the  King  of  Spain  to 
receive  the  money;  and  if  any  one  had  a  right  to  object  tO'  pay  the  money  to  him  in 
that  capacity,  or  to  any  one  except  the  parties  who  might  be  ultimately  entitled,  it 
was  the  King  of  France  :  but  the  French  government  made  no  objection,  but  paid  him 
the  money,  and  he  received  it  as  an  agent  nominated  for  that  purpose  by  the  King 
of  Spain.  He  deposits  the  money  in  the  hands  of  tJie  defendants  Messrs.  Hullet  and 
Co.;  and  one  reason — a  very  slight  reason  indeed — for  their  refusal  to  bring  it  into 
Court,  according  to  the  prayer  of  the  bill,  was,  that  it  had  been  deposited  in  the 
name  of  Achilles  de  Pai'eira,  Machado's  clerk,  who  was  not  made  a  party.     But  the 
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defendants  well  knew  tliat  the  name  of  Achilles  de  Pereira  was  employed  for  the  pur- 
pose of  the  deposit  by  Machado,  and  that  he  had  no  interest  in  the  money,  and  they 
even  [176]  admitted  that  he  had  no  interest  in  it,  and  acknowledged  that  the  person 
to  whom  they  were  accountable  was  Maehado.  And  who  was  this  Machado?  the  agent 
of  the  Kiiitr  of  Spain,  and  the  defendants  knew  that  the  money  was  tliat  of  the  King  of 
Spain.  The  defendants  had  nothing  at  all  to  do  with  these  treaties.  They  had  tlie 
King  of  Spain's  uioney  deposited  with  them  by  his  agent,  and  tliey  were  bound  to 
answer. 

But  supposing  other  parties  had  any  interest  in  it,  tlie  prayer  of  the  bill  merely 
was.  that  the  money  should  be  paid  into  Court,  and  tlien  others  who  thought  they  had 
claims  might  come  and  set  them  up  ;  but  tluit  was  no  reason  why  the  defendants  should 
not  make  the  requisite  discovery,  and  pay  the;  money.  There  is  no  ground  for  the 
notion,  that  a  foreign  sovereign  cannot  sue  in  the  courts  of  this  country.  It  appears 
to  me  clear  that  he  can  sue,  and  it  would  \ye  monstrous  injustice  if  he  could  not. 
How  otherwise  could  the  King  of  Spain  get  the  money  out  of  their  hands?  What 
had  they  to  do  with  the  due  distribution  of  the  money?  That  was  the  business  of  the 
sovereign  tO'  whom  in  tlie  first  instance  the  money  belonged,  and  to  tlie  boards  which  he 
had  appointed  for  tlie  purpose.  Tlie  defendants  cannot  honestly  keep  this  money 
and  refuse  to  answer,  for  they  do  not  pretend  that  it  is  their  own  money ;  and  is  it 
not  the  best  and  most  honest  course  of  proceeding  toi  pay  it  intO'  Court?  If  other 
persons  have  claims,  it  is  their  businass  to  attend  to  them,  and  not  tliat  of  tlie 
defendants.  Yet  I  doubt  ver}'  much  whether  the  Court  of  Chancery  can  do  more 
than  transfer  the  money  to  the  King  of  Spain,  or  to  tlie  boards  appointed  by  him. 
The  claims  of  the  several  parties  can  only  be  settled  by  thieir  own  sovereign,  and 
although  he.may  be  a  trustee  for  others,  it  is  not  by  tlie  Court  of  Chancery  here  that 
he  can  be  compelled  tO'  executei  that  [177]  trust.  Tlie  sovereign  himself  is  the  one 
who  has  to  see  to  that.  It  is  enough  for  tlie  defendants  that  they  have  tlie  money  from 
Maehado,  and  that  he  held  it  as  the  agent  of  tlie  King  of  Spain.  It  is  sufficiently  set 
forth  in  tlie  bill,  that  this  Achilles  de  Pereira  has  nO'  interest  in  it,  and  so.  it  is  ad- 
mitted by  the  demurrer.  I  move,  your  Lordships,  that  the  judgment  of  the  Court 
below  be  affirmed. 

Lord  Lyndhurst  (Chancellor):  I  see  no  reason  to  alter  the  opinion  which  I  gave 
on  this  question  in  the  Court  below. 

Judgment  affirmed. 

Sir  Ch.  Wetherell  (Attorney-General) :  Ought  not  the  King  of  Spain  to  have  his 
costs? 

Lord  Lyndhurst  (Cliancellor) :  We  will  not  dispaj-age  the  dignity  of  thq  King  of 
Spain  by  giving  him  Costs. 

[178]  ERROR : 

From   the   King's   Bench. 

The  KliHG,— Plaintiff  in  Error;  YARBOROUGH  (hord),— Defendant  in  Error. 

[Mews'  Dig.  xii.  666.  S.C.  2  Bli.  N.S.  U7  ;  5  Bing.  163  ;  in  K.  B.  3  B.  and  C.  '91  ; 
4  Dowl.and  R.  790.  Adopted  in  In  re  Hull  v.  Selbi/  Ey.  1839,  5  M.  and  W.  332 ; 
and  see  Foster  v.  Wright,  1878,  4  C.  P.  D.  446  ;  Hindson  v.  Ashhy  (1896)  2  Cli. 
11,  27,  28.] 

Lands  formed  slowly,  gradually  aaid  imperceptibly,  by  alluvion  on  the  sea  shore, 
belong,  by  general  immemorial  custom,  to  the  owner  of  the  adjoining  lands, 
and  not  tO'  the  Crown.  So  decided  by  the  House  of  Lords  in  concun-ence 
with  the  unanimous  opinion  of  the  Judges. 

In  the  fifty-ninth  year  of  the  reign  of  liis  late  Majesty  King  George  the  Third, 
a  commission  was  issued  under  the  great  seal,  directed  to  certain  commissioners 
therein  named,  directing  them  to  inquire  whether  tliere  were  any  and  what  lands, 
and  how  many  acres  of  land,  in  or  adjoining  or  near  to  the  several  towns,  parishes 
or  lordships  therein  mentioned,  or  any  or  either  of  them,  in  the  county  of  Lincoln, 
being  land  in  time  past  covered  with  the  water  O'f  the  sea,  and  then  by  tlie  sea  left 
and  not  covered  with  water,  which  to  his  Majesty  in  right  of  his  crown,  or  in  any 
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Other  right,  did  belong  and  appertain,  and  which  were  concealed,  subtracted,  and 
unjustly  withheld  from  him  ;  and  if  so,  by  whom  and  how  long,  and  who  hath  received 
and  taken  the  issues  and  profits  thereof  from  tlie  time  of  such  dereliction,  or  not 
covering,  and  to  what  amount,  and  in  whose  possession  or  tenure  the  said  lands 
then  were  or  remained,  and  how  much  they  were  worth  by  the  year  according  to  the 
true  value  tliereof  ;  and  all  and  singular  the  lands,  which  by  the  inquisition  to  be 
taien  in  that  behalf  should  be  found  to  b©  concealed,  [179]  subtracted,  and  unjustly 
withheld  and  detained  from  his  Majesty,  to  enter  upon  and  take  and  seize  into  the 
hands  of  His  said  Majesty. 

In  pursuance  of  this  commission  an  inquisition  was  taken,  bearing  date  the 
12th  day  of  November  in  tlie  same  year,  under  the  seals  of  three  of  the  commissioners 
named  in  the  said  commission,  and  of  twelve  jurors,  whereby  they  found  (amongst 
other  things)  tliat  there  was  a  certain  piece  of  land,  being  salt  marsh,  lying  near 
or  adjoining  to  the  parish  or  lordship  of  North  Cotes,  in  the  said  county  of  Lincoln  ; 
and  which  said  last-mentioned  piece  of  land  was  bounded  towards  the  south  and  south- 
west by  the  sea-wall  or  sea-bank  of  the  said  lordship  of  Nortli  Cotes,  and  towards 
the  north-weet  by  part  of  the  sea-wall  or  sea-bank  of  certain  lands  in  the  lordship 
of  Tetney,  and  on  all  other  parts  by  the  sea.,  and  containing  by  estimation  45.3  acres 
or  thereabouts,  and  was  of  the  value  of  fo'ur  shillings  for  eacli  acre  by  the  year,  of 
lawful  money  of  the  said  United  Kingdom,  according  tO'  the  true  value  thereof  ; 
and  was  in  times  past  covered  with  the  water  of  the  sea.,  but  was  then  and  had  been 
fo'r  several  yeare  past  by  the  sea  left,  and  was  not  covered  with  water  except  at  high 
tides,  wlien  the  sea  did  flow  to  the  said  searwalls  or  sea^banks :  which  said  last- 
mentioned  piece  of  land,  from  the  time  of.  such  dereliction,  thitherto  had  been  and 
still  was  unoccupied  ;  but  tlie  herbage  thereof  had  been  from  time  toi  time  eaten 
and  consumed  by  the  cattle  and  sheep  belonging  to  divers  tenants  or  occupiers  of 
lands  situate  within  the  said  parish  or  lordship  of  North  Cotes:  which  said  piece  of 
land  (together  with  other  pieces  of  land  similarly  descril>ed)  the  said  commissioners 
had  therefore  taken,  and  caused  to  be  seised  into  the  hands  of  His  said  Majesty. 

[180]  On  the  12th  December  in  the  same  year,  the  said  commission  and  inquisi- 
tion was  returned  into  the  Petty  Bag  Office  of  the  Court  of  Chancery,  and  filed  there. 

In  consequence  of  this  inquisition,  the  defendant  in  error  presented  a  petition 
to  the  Lord  High  Chancellor  of  Great  Britain,  stating  the  said  commission  and 
inquisition,  and  his  title  to  the  manor  of  North  Cotes,  and  praying  for  leave  to 
traverse  so  much  of  tlie  said  inquisition  and  return  thereof  as  related  to  the  same 
part  of  the  said  unembanked  salt-marsh  land  as  was  situate  within  or  near  adjoin- 
ing to  the  said  parish,  lordship  or  manor  of  North  Cotes. 

This  petition  was  heard  before  his  Honour  the  Vice-Chancellor,  and  after  con- 
siderable discussion,  an  order  made,  by  which  permission  was  granted  tO'  the  defend- 
ant to  traverse  so  much  of  the  inquisition  as  related  to  the  land  in  or  adjoining 
to  the  manor  of  Noi-th  Cotes;  and  similar  permission  was  granted  to  the  several 
lords  of  the  manors  and  owners  of  lands  in  or  adjoining  to  which  the  other  pieces  of 
land  mentioned  in  the  inquisition  were  situated. 

Jn  pursuance  of  the  said  order,  the  defendant  in  error,  in  Easter  Term,  in  the 
fii-st  year  of  His  present-  Majesty's  reign,  filed  his  traverse  in  the  Petty  Bag  Office 
in  the  Court  of  Chancery,  which,  setting  forth  the  said  commission  and  inquisition, 
and  admitting  that  tliere  was  a  piece  of  land,  being  salt  marsh,  bounded  as  in  the 
inquisition  is  mentioned  ;  and  admitting  the  quantities  and  value  thereof  as  therein 
alsoi  mentioned,  and  that  the  said  piece  of  land  was  then  and  there,  and  had  been  for 
several  years  not  covered  with  water,  except  at  high  tides,  wlien  the  sea  did  flow 
to  the  said  sea-walls  or  sea-banks ;  and  admitting  that  the  herbage  thereof  had  been 
from  time  to  time  eaten  and  consumed  by  the  cattle  and  sheep  belonging  [181]  to 
divers  tenants  or  occupiers  of  lajids,  situate  within  the  said  parish  or  lordsliip  ot 
North  Cotes ;  states,  that  from  time  whereof  the  memory  of  man  runneth  not  to 
the  contrary,  there  hath  been  and  still  is  a  certain  ancient  manor,  called  or  known 
by  the  name  of  the  manor  of  North  Thoresby  cum  North  Cotes,  situate  within  the 
parish  of  North  Cotes  aforesaid,  in  tlie  said  county  of  Lincoln  ;  and  that  the  said 
defendant,  long  before  the  respective  days  of  issuing  the  commission  and  finding  the 
inquisition,  to  wit,  on  the  first  day  of  July  1758,  was  seised  in  his  demesne  as  of 
fee,  of  and  in  the  manor  of  North  Thoresby  cum  North  Cotes,  and  the  demesne  lands 
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thereof ;  aud  that  the  same  i]iece  of  land  heretofore,  to  wit,  on  the  first  day  of  January 
lyOO,  and  on  divers  otlier  days  and  times  l)€tween  that  day  and  the  day  of  the  find- 
ing of  the  inquisition,  b}-  the  slow,  gradual  and  imperceptible  projection,  alluvion, 
subsidence  and  accretion  of  ooze,  soil,  sand  and  matter  being  slowly,  gradually  and 
by  imperceptible  increase,  in  long  time  cast  up,  deiiositcd  and  settled  by  and  from 
the  flux  and  reflux  of  the  tide  and  waves  of  tlie  sea.,  in,  upon,  and  against  the  outside 
and  extremity  of  the  demesne  lands  of  the  sauie  manor,  hath  been  formed,  and  hath 
settled,  grown  and  accrued  upon  and  against  and  unto  the  said  demesne  lands  of 
the  same  manor,  and  the  same  part  and  every  portion  thereof,  when  and  as  the  same 
liath  SO'  there  been  formed,  settled,  grown  and  accrued,  hath  tliereupoai  and  theireby 
at  tiiose  times  respectively  in  that  behalf  above-mentioned,  forthwith  become  and 
been,  and  from  the  same  several  times  respectively  have  and  hatli  continued  to  be, 
and  still  are  and  is  part  and  parcel  of  the  said  demesne  lands  0:f  the  said  manor  ; 
and  the  several  owners  and  occupiers  of  the  same  manor  for  the  time  being,  during 
all  the  time  aforesaid,  unto  the  time  of  [182]  tJie  seisin  of  the  defendant,  as  afore- 
said ;  and  the  defendant,  during  the  time  he  hatli  been  sO'  as  aforesaid  seised  of  and 
in  the  said  manor,  from  the  time  of  the  formation  and  accretion  of  the  same  piece 
of  land,  and  every  part  thereof  respectively,  continually  until  the  time  of  the  finding 
of  the  inquisition,  respectively  were  and  was  seised  in  their  and  his  demesne,  as  of 
fee,  of  and  in  the  same  piece  of  land,  and  every  part  thereof,  when  and  as  the  same 
hath  so  been  formed  and  accrued  a.s  aforesaid,  as  and  for  part  and  parcel  of  the 
demesne  Lands  of  the  same  manor;  and  the  defendant's  traverse  concludes  thus: 
Without  this,  that  tlie  said  piece  of  land,  or  any  part  or  parcel  thereof,  was  by  the 
sea  hft  in  manner  and  form  as  in  tlie  inquisition  is  above  supposed  and  found. 

The  Attorney-general  in  his  replication  traverses  part  of  the  inducement  to  the 
defendant's  traverse  as  follows  :  "  Without  this,  that  the  said  piece  of  land  at  the 
times  in  the  said  plea  mentioned,  by  the  slow,  gradual  and  imperceptible  projection, 
alluvion,  subsidence  and  accretion  of  ooze,  soil,  sand  and  otlier  matter,  being  slowl)', 
gradually  and  by  imperceptible  increase  in  long  time  cast  up,  deiiosited  and  settled 
by  and  from  the  flux  and  reflux  of  the  tide  and  waves  of  the  sea  in,  upon  and  against 
the  outside  and  extremity  of  the  demesne  lands  of  the  same  manor,  hatli  been  formed 
and  hath  settled,  grown  and  accrued  upon  and  against  and  unto  the  said  demesne 
lands  of  the  same  manor,  in  manner  and  form  as  the  said  defendant  hath  above  jn 
his  said  plea,  alleged  ;  and  tlie  defendant  in  his  rejoinder  takes  issue  upon  that  fact. 

The  replication  of  the  Attorney-general  then  takes  issue  on  the  defendant's 
traverse,  tliat  the  said  piece  of  land  was  and  still  is  by  the  sea  feft  in  manner  and 
form  as  in  the  inquisition  is  above  sujiposed  [183]  and  found  ;  and  thereupon  also 
the  defendant  joined  issue. 

This  case  came  on  to.  be  tried  at  the  Spring  Assize*  1823,  for  tlie  county  of  Derby, 
(the  venue  having  been  changed  from  Lincolnshire  to  Derbyshire,  by  order  of  the 
Vice-Chancellor  on  the  application  ol  the  Crown,)  by  a  special  juiy  of  the  said 
county,  some  of  the  special  jurymen  having  previously  had  a  view  of  the  land  in 
question  ;  when  a  verdict  was  found  for  the  defendant.  , 

The  Attorney-general,  on  behalf  of  the  Crown,  having  ajiplied  tO'  the  Court  of 
King's  Bench  for  a  new  trial,  the  Court  directed  the  facts  jjroved  to  be  stated  in  a 
special  case  for  tlie  opinion  of  the  Court,  wiiieh  was  accordingly  done;  and  such 
case  came  on  to  be  argued  in  Trinitv  Term  1824  (Barn,  and  Cres.  91),  when,  after 
full  argument,  the  Court  were  unanimously  of  opinion  that  the  verdict  was  right, 
and  that  judgment  should  be  entered  for  the  defendant  thereon. 

A  writ  of  error  in  Parliament  has  now  been  brought  by  the  Attorney-general 
on  behalf  of  the  Crown,  and  the  following  is  the  error  assigned  :  "  That  it  appears 
by  the  said  record,  that  the  land  therein  described  was  and  is  land  gained  from 
the  sea  by  alluvion,  and  that  in  no  part  of  the  traverse  filed  by  the  said  defendant 
to  the  inquisition  in  the  said  record  stated,  nor  in  any  other  part  of  the  said  record 
doth  the  said  defendant  state  or  allege  any  custom  or  prescription,  or  other  sufficient 
ma.tter,  whereby  the  right  and  title  of  our  said  Lord  the  King  to  land  so  gained, 
can  by  the  law  of  the  land  be  barred  or  defeated  ;  and  tliat  the  said  traverse  so  filed 
by  the  said  defendant,  and  the  matters  therein  contained,  a.re  not  suflScient  in  law 
to  bar  or  [184]  defeat  the  said  right  and  title  of  our  said  Lord  the  King  to  the  land 
so  gained  by  alluvion  as  aforesaid  :"  the  common  error  is  also  added. 
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For  the  Crown  it  was  contended  that  the  judgment  of  the  Court  of  King's  Bench 
ought  to  be  reversed  : 

1st.  Because  it  appears  by  this  record,  that  the  land  referred  to  and  described 
therein  was  and  is  land  gained  from  the  sea  by  alluvion,  whicli,  by  the  law  of  Eng- 
land, belongs,  of  common  riglit,  by  virtue  of  his  prerogative,  to  the  King. 

2dl3'.  Because  the  right  of  the  subject  to  land  so  gained  does  not  appear  upon  this 
record  to  be  supported  by  tlie  allegation  of  any  custom,  or  by  the  allegation  that 
there  has  been  an  alternate  ingress  and  regress  of  the  sea  upon  the  land  in  question, 
or  any  otlier  legal  ground,  in  opposition  to  the  claim  of  the  Crown. 

3dly.  Because  the  title  of  the  Crown,  as  found  by  the  inquisition  remains  without 
answer;  and  the  King  is  therefore  entitled  to  judgment  upon  this  record,  notwitli- 
standing  tlie  issues  found  for  the  defendant. 

For  the  defendant  in  error  it  was  contended  that  the  judgment  ought  to  be 
affirmed  :  — 

1st.  Because  the  laud  in  question  being  land  gained  from  tlie  sea  in  manner 
and  form  as  in  the  said  defendant's  traverse  is  pleaded,  and  not  in  such  manner 
a.s  is  stated  in  the  said  inquisition  and  b}^  tlie  Attorney-general,  became,  and  was, 
and  still  is,  the  property  of  the  said  defendant,  as  lord  of  the  said  manor  of  North 
Cotes,  by  the  common  law  of  the  land. 

2d.  Because  inasmucli  as  our  said  Lord  the  King  hath  not  any  common  law, 
right  or  title  to  the  piece  of  land  in  question,  or  any  part  thereof,  it  was  not  necessaiy 
for  the  said  defendant  to  state  any  custom  or  [185]  prescription  whereby  tlie  sup- 
posed right  or  title  of  the  King  to  the  land  so  gained  could  by  the  law  of  the  land 
be  barred  or  defeated. 

3d.  Because  the  traverse  filed  by  the  defendant,  and  tlie  matters  therein  contained, 
are  sufficient  in  law  to  bar  and  defeat  the  supposed  right  and  title  of  the  King  to 
the  lands  gained  in  manner  aforesaid. 

The  cause  came  on  to  be  heard  on  the  9th  July  1828,  in  the  jiresence  of  the  eleven 
Judges,  and  the  following  authorities  were  cited  :  Rex  v.  Abbot  of  Ram^tii/,  and  Digges 
V.  Hammond  (Dyer,  326,  b.  ;  2  Roll.  Abr.  Prerog.  (B.)  pi.  9,  10) ;  Rex  v.  Ahbop  of  Feter- 
borough,  and  Rex  v.  Oldsworth  (Halei  De  Jur.  Mar.  cap.  6,  Har.  Tracts);  Stowell  v. 
Zouch  (1  Plowd.  357) ;  Ball  v.  Herbert  (3  T.  R.  263).  CaUis  on  Sewers,  p.  51 ;  Com. 
Dig.  Prerog.  [D.]  61 ;  2  Bl.  Com.  261  :  and  Bracton,  lib.  2,  cap.  2. 

Wetherel  (Attorney-General)  and  Tindal  (Solicitor-General)  for  plaintiff  in  error. 

Denman  and  S.  M.  Phillips  for  defendant  in  error. 

Best  (Ch.  J.  C.  P.)  :  I  thank  your  Lordships  for  the  peniiission  which  you  have 
given  me  to  address  you. 

(15th  July,  1828.)  The  question  which  h,as  been  proposed  for  the  opinion  of  the 
Judges  is,  whetlier  a  tract  of  land  of  400  acres  which  has  been  gained  gradually,  in- 
sensibly and  imperceptibly  by  alluvion  from  the  sea,  belongs  to  the  Crown,  or  to  the 
proprietor  of  the  adjoining  lands?  There  is  no  local  custom  on  the  subject;  but  the 
Judges  are  unanimously  of  opinion,  that,  by  the  general  custom  of  the  realm,  lands 
gained  gradually  and  imperceptibly  from  the  sea,  by  alluvion  or  projection,  belong 
[186]  to  the  owner  of  the  adjoining  demense  lands,  and  not  to  the  Crown. 

As  the  King  is  lord  of  tlie  sea,  so'  he  is  the  O'wner  of  the  soil  covered  by  the  sea,  but 
that  right  may  be  confined  in  particular  places  by  local  custom,  and  then  the  custom 
must  be  pleaded  and  proved.  But  there  are  general  customs  from  time  immemorial, 
such  as  tiie  custom  of  merchajits,  etc.  which  need  neither  be  pleaded  nor  proved,  and 
of  which  we  take  notice  as  if  they  had  been  established  by  public  Act  of  Parliament. 
We  think  there  is  a  general  immemorial  custom  of  which  we  are  bound  to  take  notice, 
without  pleading — that  over  tlie  whole  of  the  coast  of  England,  lands  gained  from  the 
sea  gradually  and  imperceptibly  by  alluvion  or  projection,  belong  to  the  owner  of  the 
adjoining  soil. 

And  tlie  custom  is  reasonable;  for  the  lord  of  the  adjoining  land  converts  the 
land  as  gained  from  the  sea,  giadually  and  imperceptibly  as  it  is  gained,  intO'  useful 
soil.  Wlien  tlie  sea.  retreats  suddenly  and  leaves  a  tract  of  land  uncovered,  that 
land  belongs  to  the  Crown  ;  but  it  is  otherwise  with  lands  gained  gradually  and  im- 
perceptibly by  alluvion  or  projection.  Such  land  is  ol  no  use  tO'  the  King,  but  it  may 
be  useful  to  the  owner  of  the  adjoining  lands,  who  gradually  improves  it  as  it  ia 
acquired,  and  thus  may  be  said  to  have  a  title  to  it  by  occupation  and  improvement. 
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What  Locke  says  in  his  Treatise  oa  Government,  about  title  gained  by  occupancy  and 
improvement  to  land  to  which  another  has  no  title,  shows  the  reason  a  bleuess  of  the 
custom.  The  addition  is  the  compensation  to  the  owner  of  the  adjoining:  lauds  for 
the  expense  and  trouble  of  embankments  and  improvements,  and  by  tliose  improve- 
ments the  soil  is  rendered  useful  to  the  conununity,  and  the  original  value  of  the 
ground  thus  gained  from  the  sea  is  not  a  tenth  part  of  the  value  whicli  it  acquires  by 
improvements. 

[187]  Bracton.  lib.  2,  cap.  2,  speaking  of  alluvion,  writes  thus:  "Item  quod  per 
alluviunem  agro  two  flunien  adjecit>s  jure  yentium  tibi  acquiritur.  Est  autem  alluvio 
latens  increment  am.  Et  per  aJIuvionein  adjici  dicitur,  quod  ita  paulattin  adjicitv/r, 
quod  itiieUigere  non  pjssis  quo  momento  temporis  adjiciatur,  etc.  Si  autem  non  sit 
latens  imcrementum,  contrarium  erit,  ut  vis  flmnminis  partem  ahquani  ex  tuo  predio 
detraxit,  et  vicinvo  predio  appulit,  certwm-  est  earn,  tuum  permanere,  etc."  Hale,  in 
his  Treatise  De  Jure  Maris,  after  citing  this  passage,  says,  "  But  Bracton  follows  the 
civil  law  in  this,  as  in  some  other  following  jilaces."  Bracton,  however,  tlie  greatest 
authority  of  his  time,  represents  it  as  the  law  of  the  land  in  the  time  of  Heniy  the 
Third,  that  ground  gained  by  alluvion  so  gradually  and  imperceptibly  that  it  cannot 
be  known  at  what  particular  moment  of  time  any  portion  is  added,  belongs  of  com- 
mon right  to  the  owner  of  the  adjoining  soil ;  and  Hale  himself,  in  his  History  of  the 
Common  Law,  says,  that  the  system  was  considerably  improved  in  the  time  of 
Bracton  ;  and  much  was,  no  doubt,  borrowed  from  tlie  civil  law,  without  the  aid  of 
which  a  regular  system  of  law  could  not  at  that  time  have  been  constructed  out  of  the 
ancient  Saxon  customs  and  similar  sources.  Hale  likewise  admits,  that  "  if  the  gain 
be  so  insensible  and  indiscernible  by  any  limits  or  marks  that  it  cannot  be  known, 
idem  est  non  esse  et  non  apparere,  as  well  in  maritime  increases  as  in  the  increases 
by  inhmd  rivers." 

The  authority  of  Bracton  is  also  followed  in  2  RoU.  Abr.  Prerog.  [B.]  pi.  9,  10. 
Rolle  mentions  two  cases  cited  by  Dyer,  Rex  v.  Abbot  of  Ramsay  (Dyer,  326,  b.),  and 
Digges  v.  Hammond,  in  both  of  which  judgment  was  given  for  the  defendant,  al- 
though the  record  did  not  contain  any  allegation  of  a  customaiy  or  prescriptive  title  ; 
[188]  and  then  he  says,  pi.  11,  "  If  the  salt  water  leaves  a.  great  quantity  of  land  on 
the  shore,  the  King  shall  have  the  land  by  liis  prerogative,  and  the  owner  of  the  ad- 
joining soil  shall  not  have  it  as  a  perquisite:"  from  which  it  may  be  infei-red  that 
Rolle  thought  that  land  formed  gradually  by  alluvion  would  go  to  the  owner  of  the  ad- 
joining land,  of  common  right,  as  a  perquisite;  and  so  it  has  been  underetood  in 
Com.  Dig.  Prerog.  [D.]  61,  and  in  2  Bl.  Com.  261. 

In  the  case  of  the  King  against  the  Abbot  of  Peterborough  (Hale  De  Jure  Maris, 
pars  prima,  cap.  6),  cited  by  Hale,  the  Abbot  was  questioned  .at  the  King's  suit  for 
acquiring  thirty  acres  marisci  in  Gosberl-ille,  licentia  regis  turn  obtenta.  The  Abbot 
pleaded  qu-od  per  consu-etiidinevi  patriae  est,  et  a.  tempore  quo,  &,  extvtit  usui^atum 
quod  omnes  et  singuli  domind,  maneria  terras  seu  tenementa  super  costeram  maris 
habentes  parti-culariter  hahebunt  marettium  et  sabido7iem  per  flu-xus  et  refluxus  maris 
secu7idum  majus  et  m/inu-s  prope  tenementa  sua-  projecta.  Et  dicit  quod  ipse  habet 
quoddam  manerium  in  eadem-  villa,  unde  plures  terrae  sunt  adjacetites  cost«rae 
maris ;  et  si-c  habet,  per  fluxus  et  refluxus  maris,  circiter  300  acra-s  maretti  terras 
suas  adjacent-es,  et  per  temporis  increm entnm ,  secundum  patriae  consuetudinem  <&"  ; 
and  ultimately  judgment  was  given  in  favour  of  the  Abbot;  "  quod,  secundum  con- 
suetudinem  patriae,  domini  maneriorum  prope  mare  ad.jacentium  habebunt  maret- 
tum  et  sahulonem,  per  fluxus  et  refluxus  maris,  per  temporis  incrementum,  ad  terras 
suas  costera-e  maris  adjacenfes  projecta.  <(•  Ideo  Abhas  sine  die,  etc."  Hale  observes 
on  tliis — "  here  is  a  custom  laid,  and  he  relies  not  barely  upon  the  case  without  it." 
But  what  is  the  custom  laid?  Not  a  local  custom,  but  a  general  custom  of  the  realm 
— a  consuetudo  patriae,  which,  though  pleaded,  need  not  have  been  pleaded,  because 
the  judges  are  bound  to  take  notice  of  it  without  its  being  pleaded. 

[189]  The  subse<[uent  case  of  Rex  v.  Oldsworth  (Hale  De  Jure  Maris,  pars  prima, 
cap.  6)  was  decided  on  the  same  principle  as  that  of  the  Abbot  of  Peterborough, 
although  the  judgment  was  for  tlie  Crown,  because  tlie  defeindant  claimed  relicted 
lands,  and  not  land  formed  by  alluvion  ;  and  here  there  is  a  marked  distinction  made 
between  lands  formed  by  alluvion,  and  lands  derelict,  the  former  belonging  to  tlie 
subject,  the  latter  to  the  Crown. 
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The  judgment  of  the  Court  below  is  therefore  warranted  by  the  geneiral  iuune- 
morial  custom  of  the  reahn,  that  lands  formed  gradually  and  imperceptibl}'  by  allu- 
vion, becomes  the  property  of  the  ownere  of  the  adjoininfr  lands.  Such  is  the  unani- 
mous opinion  of  the  judges.  The  reasons  now  given  are  mine;  and  if  I  have  not 
been  able  to  arrange  and  state  them  in  a  manner  more  worthy  of  the  importance  of 
the  subject,  and  the  attention  of  your  Lordships,  1  hope  the  ciixumstaiice  of  my  time 
and  labour  Ijeing  at  present  so  fullj-  occupied  by  very  heavy  sittings  wiU  be  con- 
sidered a  sufficient  apology. 

Lord  Lyndhurst  (Chancellor) :  1  thank  tlie  letirned  Chief  Justice,  and  the  other 
judges,  for  the  attention  which  they  have  paid  to  this  case.  I  have  carefully  ex- 
amined it,  and  entirely  concur  in  opinion  with  the  learned  judges. 

Eldon  (Earl  of) :  I  have  had  occasion  to  look  into  this  subject  before,  and  from 
the  opinion  wliich  I  then  formed,  as  well  as  from  what  I  have  heard  of  the  present 
case,  I  fully  concur  in  the  opinion  which  has  been  just  delivered. 

Judgment  of  the  Court  below  affirmed. 

[For  the  proceedings  in  K.  B.  vide  3  Barn,  and  Cress.  91.] 


[190]  Appeal  from  the  Irish  Chancery. 

LORTON   {W&conni),— Appellant ;   GOB.E,— Respondent ;    Et   e   contra,    GORE,— 
Appellant:  LORTON  (Viscount), — Bespnn<Jenf. 

[S.  C.  2  Bli.  N.  S.  286.] 

King,  son-in-la.w  and  agent  of  A.  Gore,  is  in  the  habit  of  making  payments  in 
respect  of  Gore's  debts,  sometimes  with  money  furnished  for  the  purpose  by 
Gore,  sometimes  out  of  his  own  funds.  King  pays  £4:00  in  1761,  and  £2000 
in  1764,  in  respect  of  bond  debts  of  Gore,  who  dies  in  1781,  leaving  King  his 
executor.  No  claim  made  by  King  against  A.  Gore  in  his  life^time,  nor 
against  his  estate  aftei-wards  till  1819,  in  respect  of  these  sums.  Presumed 
that  the  payments  were  made  out  of  the  money  of  A.  Gore,  and  the  claim  of 
King  barred  by  lapse  of  time. 

Marriage  articles  lost:  Evidence  tliat  the  house  of  the  person  in  whose  custody 
they  ought  to  be,  had  been  ransacked  in  1798,  by  French  troops  and  rebels, 
and  many  papers  destroyed.  Diligent  search  aftenvards  for  the  ai'ticles, 
which  were  not  to  be  found  :  this  is  a  fair  presumption  tliat  they  were  de- 
stroyed, and  secondaiy  evidence  of  their  existence  and  tenor  admitted. 

Devise  to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail,  remainder  to 
B.  for  life,  remainder  to-  certain  of  his  sons  for  life,  remainder  to  their  first 
and  other  sons  in  tail  in  their  order  :  proviso,  that  if  B.  or  any  of  his  sons 
should  become  entitled,  the  estate  should  be  charged  with  a  sum  of  £2000  for 
C. ;  a  grandson  of  B.  is  the  first  of  B.'s  family  who  becomes  entitled  in  posses- 
sion, and  this  held  sufficient  to  siupport  the  charge  for  C. 

Anneslej'  Gore  of  Ballina,  in  the  county  of  Mayo,  had  three  daugliters,  the  eldest 
(Elinor)  married  to  Mr.  King,  the  second  (Mary)  to  Mr.  Knox,  the  third  (Ann)  to 
Mr.  Carey.  He  had  no  son.  By  his  will,  dated  8th  August  1780,  he  devised  his  real 
[191]  estates  to  trustees,  in  trust  for  Mrs.  and  Mr.  King  for  life:  remainder  to  such 
of  their  issue  in  tail  male  as  Mr.  King  should  appoint,  and  in  default  of  such  appoint- 
ment, remainder  to  their  first  and  other  sons  in  tail  male;  remainder 
to  Mary  Knox  for  life;  remainder  to  her  husband  Francis  Knox,  sen.  for 
life;  remainder  to  their  second  son  Francis  Knox,  jun.  for  life  :  remainder  to  his  first 
and  other  sons  in  tail  male;  remainder  to  James  Knox,  third  son  of  said  Francis 
Knox,  senior  for  life;  remainder  to  his  first  and  other  sons  in  tail  male;  remainder 
to  Henry  Knox,  fourth  son  of  Francis  Knox,  sen.  for  life  ;  remainder  to  his  fii-st  and 
other  sons  in  tail  male:  remainder  to  Annesly,  first  son  of  said  Francis  Knox,  sen. 
for  life:  remainder  to  his  first  and  other  sons  in  tail  male;  remainder  to  testator's 
daughter  Mrs.  Carey  for  life:  remainder  to  her  husband  Henry  Carey  for  life;  re- 
mainder to  their  second  son  for  life:  remainder  to  his  fii-st  and  other  sons  in  tail 
male  :  remainder  to  Annesly  Carey,  tlieir  first  son  for  life  :  remainder  to  his  first  and 
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other  sons  in  tail  uiale ;  remainder  to  testator's  right  heirs."  Then  followed  this 
passage:  "And  my  will  and  intention  is,  that  in  case  and  as  soon  as  my  said 
daughter  Mury  Knox,  or  the  said  Francis,  her  husband,  or  the  sons  or  son  of  the  said 
Francis  and  Mary,  or  either  of  them,  shall  by  virtue  of  the  limitations  aforesaid 
become  eutitJed  to  my  said  estate,  the  same  shall  then  be  and  become  charged  and 
chargeable  with  the  payment  of  the  sum  of  £2000  sterling,  to  and  for  the  use  of  the 
younger  children  of  tlie  said  Henry  Care}'  and  Ann  Carey  his  wife,  in  manner  follow- 
ing ;  (that  is  to  say),  the  sum  of  £500  to  Henry  Carey,  second  son  of  the  said  Henry 
Carey,  and  the  remaining  £1500  to  the  five  daughters  of  the  said  Henry  and  Ann, 
and  the  survivors  and  sui-vivor  of  them,  share  and  share  alike.  "  And  the  [192] 
testator  gave  the  trustees  power  to  sell  a  competent  part  of  the  estates  to  pay  debts, 
and  appointed  Henry  King,  Francis  Knox,  and  Henry  Carey,  his  three  sonsrin-law, 
or  the  survivor  of  tliem,  e.\ecutors  of  liis  will. 

The  testator  died  in  November  1781,  and  Henry  King  alone  proved  tlie  will  and 
acted  as  executor.  Elinor  King  died  in  1789  without  issue.  Henry  King,  her 
.husband,  died  in  1821,  having  survived  Francis  Knox  the  elder,  Mai-y  Knox,  Francis 
Knox  the  younger  (who  died  without  issue),  and  James  Knox  Gore  (appellant  Gore's 
fatlier),  third  son  of  Francis  Knox  the  elder  and  Mary  his  wife,  so  that  neither  Francis 
Knox  the  elder,  nor  Mary  his  wife,  nor  an}-  of  tlieir  sons,  did  become  entitled  in 
possession  to  the  estates  of  Annesley  Gore,  and  the  appellant,  Gore,  the  grandson  of 
Francis  and  Mary  Knox,  was  the  first  of  the  family  who  became  entitled. 

On  the  2d  December  1814,  the  executors  of  Francis  Knox  the  elder  (then  deceased), 
filed  their  bill  in  Chancery  against  Henry  King,  and  the  appellant  Gore,  then  a  minor, 
and  others,  for  the  purpose  of  having  the  trusts  of  the  will  of  Annesley  Gore  carried 
into  execution  ;  and  the  cause  having  been  brought  to  issue  and  heard,  the  Lord 
Chancellor  on  the  25th  February  1817,  decreed  that  the  will  of  Anneslej'  Gore  wa^ 
well  proved,  and  that  the  trusts  of  it  should  be  carried  into  execution,  and  that  Henry 
King  was  entitled  to  stand  in  the  place  of  the  creditors  of  Annesley  Gore  whose  debts 
he  had  discharged  out  of  his  own  funds,  and  it  was  referred  to  the  Master  to  take 
the  usual  accounts. 

Pending  the  taking  of  the  accounts  Henry  King  died,  and  Lord  Lorton,  his  repre- 
sentative, was  called  as  a.  party. 

On  the  1st  May  1824  the  Master  made  his  report,  to  which  various  exceptions  were 
taken  on  both  sides  :  [193]  but  there  were  only  tliree  material  points  to  which  the 
judgment  of  the  Lords  referred.  1st.  A  claim  made  by  Lord  Lorton,  as  executor  of 
Henry  King,  to  two  sums,  one  of  £400  and  another  of  £2000,  as  having  Ijeen  -ad- 
vanced out  of  Henry  King's  own  funds  in  payment  of  bond  debts  of  Annesley  Gore; 
2d.  A  claim  by  Lord  Lorton  to  a  sum  of  £.'5000  or  thereabouts,  with  interest  in  respect 
of  the  £5000  marriage  portion  of  Elinor  King,  of  which  only  £2000  had  been  paid  ; 
•'5d.  A  claim  by  the  Carey's  for  the  £2000  to  which  they  were  under  the  will  of 
Annesley  Gore  to  be  entitled  in  case  of  the  estate's  coming  into  the  possession  of 
Francis  or  Mary  Knox,  or  any  of  their  sons. 

As  to  tlie  first  question,  it  was  in  evidence  that  Henry  King  had  frequently 
acted  as  agent  for  Annesley  Gore  in  tlie  payment  of  his  debts,  and  interest  thereon, 
and  exti-acts  from  the  accounts  between  them  were  produced,  from  which  it  ap- 
peared that  Annesley  Gore  had  advanced  in  his  life-time  several  sums  to  Henry 
King  for  the  above  purpose,  and  the  claim  too,  though  it  was  stated  to  have  accrued 
in  1761  and  1764.  was  not  preferred  till  1819.  There  was  no  direct  evidence,  how- 
ever, that  money  had  been  advanced  by  Annesley  Gore  to  King  specifically  for  the 
payment  of  these  sums  of  £400  and  £2000  :  but  from  the  course  of  the  transactions 
between  Annesley  Gore  and  Henry  King,  and  the  length  of  time  that  elapsed  before 
the  demand  was  made,  it  was  contended  tliat  it  was  barred  by  the  Statute  of  Limita- 
tions before  the  death  of  Annesley  Gore,  and  the  Lord  Chancellor  of  Ireland  by  his 
final  decree  (July  1824),  disallowed  the  claim. 

As  to  the  second  claim,  being  that  for  the  balance  due  in  resjject  of  the  £5000 
marriage  portion  ;  it  was  objected  to-  it,  first,  that  there  was  no  sufficient  evidence  of 
tlie  existence  of  the  original  ma.n-iage  articles,  nor  of  [194]  their  destruction  if  they 
did  exist,  so  as  to  let  in  secondary  evidence  in  proof  of  them.  2d.  That  the  claim  was 
barred  by  lapse  of  time,  and  tliat  payment  ought  to  be  presumed.  3d.  That  Henrj- 
King  had  not  performed  his  part  of  the  contract  so  as  to  entitle  him  tO'  the  £5000. 
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The  evidence  of  the  destruction  of  the  original  articles  was  this;  Henry  King 
being  the  executor  of  Anneslej  Gore,  it  was  to  be  supposed  that  they  were  in  his 
possession.  In  1798  his  house  at  Ballina,  in  the  county  of  Mayo,  was  occupied  for  a 
considerable  time  by  a  party  of  Frencli  troops  and  rebels  who  ransacked  the  house, 
and  scattered  the  papers  about  the  floors,  and  many  of  them  were  lost  Aftei-wards 
the  houses  of  residence  of  Henry  King  and  his  executor.  Lord  Lorton,  were  diligently 
searched  for  the  articles,  but  tliey  were  not  found,  and  it  was  presumed  that  they  were 
among  the  papers  which  had  been  destroyed,  and  tlie  secondaiy  evidence  of  their 
existence  and  tenor  was  admitted,  and  that  evidence  was  of  this  description. 

In  1782,  soon  after  Anneslej'  Gore's  death,  a  case  in  tlie  hand-writing  of  a  Mr. 
Lyster,  Mr.  King's  solicitor,  was  laid  before  Mr.  Wolfe,  afterwards  Lord  Kilwarden, 
for  his  opinion,  whetlier  the  trustees  of  the  wiU  of  Annesley  Gore,  might  not  sell 
a  competent  part  of  the  estates,  to  pay  the  claim  Oif  Henry  King  in  respect  of  tliis 
£5000,  and  in  that  case  a  copy  of  the  articles,  of  date'  1757,  was  set  forth,  and  was 
as  follows : 

"  I  do  hereby  oblige  myself  to  pay  unto  Heniy  King,  esquire,  upon  his  marriage. 
witli  my  daughter  Elinor  Gore,  and  said  Henry  King  settling  all  the  estate  and  money 
he  is  now  entitled  to  on  the  issue  of  said  marriage,  and  a  suitable  jointure  to  the 
fortune,  I  give  him  the  sum  of  JioOOO  sterling.  Witness  my  hand,  30th.  June  1757. 
And  if  said  Henry  King  recovers  [195]  the  Boyle  estate  left  him  by  the  late  Lord 
Kingsborough,  I  in  that  case  oblige  myself  to  pay  to  the  said  Henry  King  at  my  death, 
provided  he  also  settles  said  Boyle  estate  on  the  issue  of  this  marriage,  with  an 
additional  jointure  on  said  estate  of  Boyle  proportiouably  to  the  sum  of  £5000 
more.     Witness  my  hand  the  30th  of  June  1757. 

(signed)         "  Ankeslet  Gore." 

"  I  do  hereby  oblige  myself  to  settle  all  the  estate  and  money  which  I  am  novi- 
entitled  to  on  the  issue  of  Elinor  Gore  and  a  jointure  of  £500  a  year;  and  if  I 
recover  the  Boyle  estate,  I  do  oblige  myself  to  settle  the  same  on  the  issue^  of  said 
marriage,  with  an  additional  jointure  on  said  estate  of  Boyle  of  £500  a  year  more. 

(signed)         '"  Henry  King." 

The  drawing  of  the  case  and  tlie  copying  of  the  articles  were  charged  against 
•Henry  King  in  Lystei-'s  accounts.  At  the  time  of  the  marriage  of  Henry  King  in 
1757,  he  was  engaged  in  a  litigation  with  his  brother.  Sir  Edward  King,  about 
certain  estates;  but  in  1761  the  matter  was  compromised,  and  the  agreement  was 
ratified  by  an  Act  of  Parliament  in  which  the  articles  were  recited.  In  1787,  about 
two  years  tefore  his  wife  Elinor's  death,  Henry  King  executed  a  deed  by  which  he 
settled  all  his  real  property  on  the  issue  of  tlie  marriage,  and  charged  the  estates 
with  a  jointure  of  £500  per  annum,  in  terms  of  the  articles.  In  1788  he  instituted 
a  suit  in  Chancei-y.  which  was  not  proceeded  with,  for  the  purpose  of  enforcing  his 
claim,  and  tlie  articles  were  recited  in  the  bill. 

Upon  this  evidence  the  claim  of  Henry  King  to  the  balance  due  in  respect  of  the 
£5000  was  allowed  by  the  Court  below. 

The  third  claim,  that  of  the  Careys  to  the  £2000  to  which  they  were  to  be  entitled 
on  Francis  or  Mary  [196]  Knox  or  any  of  tlieir  sons  becoming  entitled  to'.ne  estates, 
was  also  allowed,  on  the  ground  that  the  words  "  son  or  sons  "  were  not  here  to  be 
construed  strictly ;  as  it  appeared  to  be  tlie  intention  of  the  testator  that  the  claim 
of  tlie  Careys  should  accrue  in  the  event  of  any  of  the  Knox  family  becoming  entitled 
to  the  estates. 

From  that  part  of  the  decree  which  disallowed  the  claim  of  Henry  King  to  the 
two  sums  of  £400  and  £2000  Lord  Lorton  appealed. 

As  to  the  £400  : 

First.  Because  it  did  not  appear  by  any  evidence  in  the  cause  that  bills  to  tliat 
01  any  other  amount  were  sent  by  the  "said  Annesley  Gore  to  Henry  King;  the  only 
evidence  relatin"  to  the  said  bills  "being  an  entry  in  the  account  book  of  said  Francis 
Moran,  which  enti-y  is  dated  the  15th  November  1761,  and  is  in  the  following  words 

and  figures "  Bills  to  Mr.  Gore  to  send  to  Henry  King,  esquire  £396."  which  is 

certainly  evidence  of  notliing  more  than  that  tliose  bills  were  handed  to  Mr.  Gore, 
but  no  evidence  of  what  further  use  they  were  applied  to  by  him. 

Secondly.  Because,  supposing  that  it  had  been  proved  that  said  bills  had  been 
sent  by  said  Annesley  Gore  to  said  Henry  King,  it  would  have  been  necessary  to  have 
shown  that  said  £396  were  paid  on  account  of  the  sum  specified  in  said  exception. 
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As  to  the  £2000  : 

First.  Because  iu  general  an  executor  is  not  bound  to  insist  on  the  Statute  of 
Limitations  in  bar  of  a  fair  demand,  and  is  no  more  bound  to  insist  upon  it  against 
his  own  demand  than  against  any  other  ;  and  as  to  the  fairness  and  justness  of  the 
demand,  independeutlv  of  [197]  the  aforesaid  legal  bar,  no  valid  objection  was  or 
could  be  stated  thereto. 

Secondly.  Because  tliat  supposing  the  Statute  of  Limitations  might  have  been 
set  up  as  a  bar  to  this  demand  of  appellant,  the  said  Francis  Arthur  Knox  Gore 
did  not  rely  on  it  or  allege  it  as  a  bar  before  tlie  I\L'ister,  or  in  his  exceptions  to  the 
said  report,  and  therefore  ought  not  to  have  had  any  benefit  from  the  said  statute 
at  the  hearing  on  the  said  exceptions. 

Thirdly.  Because  the  said  Francis  Arthur  Knox  Gore  had  himself  been  allowed 
credit  as  aforesaid  by  the  said  Master,  in  the  account  on  the  foot  of  the  marriage 
portion  of  £5000  for  the  said  several  sums  of  money  paid  to  tlie  said  Heni-y  King 
from  time  to  time  in  the  life-time  of  the  said  Annesley  Gore,  in  said  report  specified, 
amounting  altogetlier  to  the  sum  of  £2697,  the  greater  part  of  which  had  been  paid 
by  the  said  Annesley  Gore  to  the  said  Henry  King  between  the  time  of  the  iiayment 
of  the  said  sum  to  the  Bishop  of  Killala  and  the  death  of  the  said  Annesle}'  Gore,  and 
not  one  of  which  said  sums  appears  by  said  Master's  report  to  have  been  paid  on  an}' 
particular  account  ;  and  the  said  payments  so  made  to  the  said  Henry  King,  sub- 
sequent to  the  payment  made  by  him  of  said  sum  of  £2000  to  the.  said  Bishop  of 
Killala,  ought  tlierefore  to  have  been  presumed  to  have  been  paid  to  the  said  Heniy 
King  on  account  of  the  said  sum  of  £2000  he  had  sO'  advanced  tO'  said  Bishop  of 
Killala,  or  tlie  amount  thereof,  and  might  have  been  so  applied. 

Fourtlily.  Because  however  said  sums  were  to  be  applied,  it  appears  by  the  said 
Master's  report  that  not  one  of  said  sums  was  paid  within  six  years  previous  tO'  the 
said  Annesley  Gore's  decease ;  and  therefore  his  Lordship  ought  not  to  have  allowed 
the  Statute  of  [198]  Limitations  in  bar  of  appellant's  right  to  credit  for  the  £2000 
so  paid  the  Bishop  of  Killala,  and  the  interest  thereof,  without  expressly  directing 
that  tlie  appellant  should  not  be  charged  iu  any  way  with  the  said  sums,  amounting 
to  said  sum  of  £2697,  the  Statute  of  Limitations  operating  in  bar  of  the  whole  of 
tlie  sums  comprised  in  said  sum  of  £2697,  upon  any  principle  that  it  can  be  held 
to  operate  against  appellant's  having  credit  for  tlie  sum  of  £2000  so  paid  by  the  said 
Henry  King  tO'  said  Bishop  of  Killala,  and  because  appellant  ought  either  to  have 
credit  for  the  same  so  paid  by  the  said  Henry  King  to  the  Bishop  of  Killala,  or  he 
ouglit  not  to  be  charged  with  tlie  said  sum  so  paid  by  the  said  Annesley  Gore  to  the 
said  Heniy  King  ;  for  if  on  the  principle  of  there  being  cross-demands,  and  a  running 
account  between  the  parties,  tlie  items  on  one  side  are  taken  out  of  the  statute,  so 
also  must  tho.se  on  the  other  side. 

For  Gore  it  was  contended  that  this  part  of  the  decree  ought  to  be  affirmed. 

As  to  the  £400  : 

1st.  Because  it  appears  by  the  receipt  of  the  18tli  of  December  17C1,  unoii  which 
the  claim  of  £400  and  interest  is  founded,  that  the  payment  was  made  by  Annesley 
Gore,  and  that  Henry  King  was  only  the  agent  in  making  it,  and  must  be  taken 
under  tlie  circumstances,  and  particularly  at  this  distance  of  time,  tO'  have  procured 
from  Annesley  Gore  funds  to  enable  him  to  make  such  payment. 

2d.  Because,  if  such  a  debt  ever  existed,  this  payment  must  from  the  length  of 
time  that  elapsed  between  the  time  of  payment  and  tlie  death  of  Annesley  Gore, 
nearly  twenty  years,  be  presumed  to  be  satisfied,  and  more  especiall}'  as  Annesley 
Gore  was  a  man  of  [199]  considerable  property,  and  such  presumption  is  stiengtli- 
ened  by  the  fact  of  Heniy  King,  who  survived  the  said  Annesley  Goi^  a  number  of 
years,  not  having  made  any  claim  on  the  foot  of  such  papuent  until  the  year  1819, 
as  before  mentioned. 

3d.  Because  it  appears  that  the  said  sum  of  £400  was  discharged  by  the  applica- 
tion of  bills  sent  by  Annesley  Gore  to  Henry  King. 

4th.  Because  the  balance  due  upon  the  bond  (after  payment  of  £400)  w;  s  paid 
by  Annesley  Gore,  and  the  security  taken  up  by  him  and  cancelled  by  cutting  oS 
the  seal,  and  under  such  circumstances,  and  in  such  state,  the  bond  came  int('  the 
hands  of  Heniy  Kintr  as  executor  of  Annesley  Gore,  with  all  his  other  papers.  ;  nd 
upon  the  death  of  Henry  King  came  into  the  hands  of  appellant  as  executor  of 
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Henry  King;  and  said  King's  possession  of  said  bond  is  consistent  with  the  fact  of 
the  discharge  of  the  whole  amount  thereof  by  and  with  the  money  of  Annesley  Gore. 

otJi.  Because  if  such  a  debt  ever  existed,  it  was  barred  by  tlie  Statute  of  Limitar 
tions  in  the  life-time  of  Annesley  Gore. 

As  to  the  £2000: 

1st.  Because  tlie  sum  of  £2000  in  this  exception  mentioned  does  not  appear  to 
ha.ve  been  a  payment  made  on  account  of,  and  for  the  proper  debt  of  Annesley 
Gore,  wlio  was  one  only  of  twO'  obligors  in  the  bond,  and  might  have  been  a.  payment 
for  the  debt  of  his  co-obligor,  or  of  Henry  King  himself,  who  held  valuable  renewal 
interests  as  tenant  under  the  see  of  Killala. 

2d.  Because  if  the  payment  was  made  on  account  of  Annesley  Gore,  it  should, 
under  all  the  circumstances,  at  this  distance  of  time,  and  espec-ially  as  no  claim 
was  made  on  the  foot  of  such  payment  until  the  year  1819,  [200]  bet  presumed  that 
Henry  King  (who  acted  as  agent  for  Annesley  Gore,  in  making  other  payments  from 
the  funds  of  tlie  said  Annesley  Gore),  had  made  such  payment  also  with  Annesley 
Gore's  money,  and  not  from  tlie  private  funds  of  the  said  Henry  King. 

3d.  Because  tlie  production  of  that  bond  by  the  representative  of  Henry  King 
is  not  in  itself  evidence  that  the  fact  of  the  pajnnent  tliereof  was  made  with  the 
money  of  the  said  Henry  King,  inasmuch  as  the  said  Henry  King  acquired  possession 
of  all  the  papers  of  the  said  Annesley  Gore  as  his  executor,  and  the  said  papers 
aftei-wards  came  into  the  possession  of  the  appellant  as  executor  of  the  said  Henry 
King. 

Gore  appealed  from  tliat  part  of  the  decree  which  aJlowed  the  claim  of  Henry 
King  to  the  £5000  portion  : 

1st.  Because  there  was  not  a  sufficient  foundation  laid  in  evidence  to  entitle 
Lord  Lorton  to  read  secondary  evidence  of  the  alleged  article®. 

2d.  Because  it  did  not  appear  that  the  £5000  was  at  any  time  an  existing  charge 
against  Annesley  Gore's  estate. 

.3d.  Because  the  alleged  articles  of  1757  rested  on  mutual  and  dependent  covet- 
nants,  and  the  said  portion  was  not  to  be  thereby  payable  until  tlie  said  Henry 
King  should  settle  on  the  issue  of  tlie  marriagei  the  estate  and  money  he  was  then 
entitled  to,  and  make  a.  jointure  for  his  wife  pursuant  to  his  covenant,  which  cove- 
nant does  not  appear  ever  to  have  been  duly  performed,  and  therefore  it  is  sub- 
mitted that  no  debt  existed  on  the  foot  of  said  sum  of  £5000  claimed  by  the  respon- 
dent, even  supposing  the  said  alleged  articles  to  have  been  execute.d. 

4th.  Because  if  the  said  sum  of  £5000  was  a  debt  existing  from  the  date  of  said 
aiticles,  or  at  the  ma.rriage  [201]  of  the  said  Henry  King  with  Miss  Gore,  it  was 
barred  by  length  of  time,  before  the  death  of  said  Annesley  Gore,  wliicli  did  not  take 
place  for  more  than  twenty-four  years  after  the  said  marriage,  and  the  date*  of  the 
said  articles,  and  should  be  presumed  to  have  been  paid  by  the  said  Annesley  Gore. 

5th.  Because,  not  being  a  debt  due  by  the  said  Annesley  Gore,  at  thei  time  of  his 
death,  it  could  not  be  a  charge  on  his  real  estate  under  his  will. 

6th.  Because,  if  tlie  execution  of  the  said  alleged  deed  of  1757  made  the  said  sum 
of  £5000  a  debt  of  the  said  testator,  it  could  only  have  been  a  debt  due  and  p;iyable 
irom  the  execution  of  said  deed  of  1787,  tlie  said  sum  of  £5000  not  being  sooner 
payable,  if  at  all. 

7th.  Because,  supposing  the  said  snm  of  £5000  to  be  a  charge  on  the  said  estates, 
it  does  not  appear  from  the  said  copy  of  the  said  articles  of  l757,  that  interest  was 
to  be  i^ayable  on  the  sum  of  £5000  therein  mentioned,  and  now  claimed  by  the  re^ 
spondent,  Lord  Lorton  ;  and  tliere  is  no  evidence  of  a  demand  made  of  said  principal 
sum,  or  any  part  thereof,  from  the  said  Annesley  Gore. 

8th.  Because,  if  interest  was  payable,  it  is,  under  all  the  circumstances,  to  be 
presumed,  that  all  interest  on  the  said  sum  of  £5000  was  paid  during  the  life-time 
of  the  said  Annesley  Gore,  and  by  the  said  bill,  filed  by  the  said  Henry  King  in 
1788,  he  claims  a  balance  of  £3000  only,  to  be  due  on  the  said  alleged  charge. 

9th.  Because,  even  were  the  settlement  of  1787  toi  be  considered  as  a  performance 
by  the  said  Henry  King  of  his  covenant  in  the  said  alleged  articles  of  1757,  it  would 
not  entitle  him  or  therespondent.  Lord  Lorton,  to  interest  from  the'  marriage,  by 
relation  back. 

10th.   Because,  supposing  the  said  interest  to  have  become  in  arrear  at  the  death 
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of  the  said  Anueslej'  Gore,  [202]  it  is  to  be  ])resuiued  that  tlie  said  Henry  King, 
who  received  tiie  rents  and  protits  of  the  said  estates  of  tlie  said  Annesley  Gore, 
retained  the  Siiid  iliterest  thereof ;  and  at  all  events,  the  said  decree  or  decretal  order 
should  not  have  decreed  an  account  to  be  taken  on  the  foot  of  the  interest  of  tlie  said 
£5000,  without  decreeing  aii  account  of  the  rents  and  protits  received  by  tlie  said 
Henry  King,  who  was  bound  to  keep  down  the  interests  out  of  the  rents,  if  the  real 
estate  was  charged  with  tlie  £5000. 

Mr.  Gore  also  ap])6aJed  from  that  ]iart  of  the  decree  which  allowed  the  claim  of  the 
Careys : 

Because  the  estate  of  Anneslej-  Gore  was  only  to  be  charged  with  the  sum  of 
£2000  for  them,  in  the  event  of  Mary  Knox  or  Francis  Knox  her  husband,  or  the 
son  or  sons  of  Mary  and  Francis,  becoming  entitled  to  tJie  estate,  which  event  has  not 
as  yet  happened,  and  it  does  not  appear  that  the  testator  intended  to  charge  his 
estate  at  all  events. 

(15th  July,  1828)  Lord  Lyndhurst,  (Ch.) :  This  is  an  appeal  from  a  decree  of  the 
Lord  Chancellor  of  Ireland,  made  on  certain  exceptions  to  the  Master's  report,  which 
are  many  in  number,  but  through  all  of  which  it  is  not  at  present  necessaiy  to  travel, 
and  I  shall  confine  myself,  therefore,  to  the  material  points. 

One  of  tlie  exceptions  raised  the  question  whetlier  certain  sums  allowed  by  the 
Master  to  persons  of  the  name  of  Carey  were  due  to  them  according  to  the  right 
construction  of  tlie  will  of  Annesley  Gore.  I  tliiiik  the  Lord  Chancellor  of  Ireland 
was  correct  in  tJie  opinion,  that  in  the  event  which  happened  there  can  be  no  reason- 
able doubt  but  that  tlie  Careys  were  entitled  to  the  sums  allowed  them  ;  and  I  propose 
that  this  part  of  the  judgment  be  affirmed. 

[203]  The  next  material  question  is  on  the  articles  of  1757,  and  these  are  short, 
and  in  these  terms: 

"  I  do  hereby  bind  myself  to  pay  unto  Henry  King,  esquire,  upon  his  marriage 
witli  my  daughter  Eleanor  Gore,  and  said  Henry  King,  settling  all  the  estate  and 
money  he  is  now  eintitled  to,  on  the  issue  of  said  marriage,  and  a  suitable  jointure 
to  the  fortune,  I  give  him  the  sum  of  £5000  sterling.  Witness  my  hand,  30th  June 
1757 :  and  if  said  Henry  King  recovers  tlie  Boyle  estate,  left  him  by  the  late  Lord 
Kingsborough,  I,  in  that  case,  oblige  myself  to  pay  said  Henry  King  at  my  death, 
provided  he  also  settles  said  Boyle  estate  on  the  issue  of  this  marriage,  with  an 
additional  jointure  on  said  estate  of  Boyle,  proportionately,  the  sum  of  £5000  more. 
Witness  my  hand,  30tli  June  1757.  (signed)  Annesley  Gore,  l.  s." 

"  I  do  hereby  oblige  myself  to  settle  all  the  estate  and  money  I  am  now  entitled 
to  on  the  issue  of  Eleanor  Gore,  and  a  jointure  of  £500  a  .year;  and  if  I  recover  the 
Boyle  estate,  I  do  oblige  myself  to  settle  tlie  same  on  the  issue  of  said  mairiage, 
with  an  additional  jointure  on  said  estate  of  Boyle  of  £500  a  year. 

(signed)         "  H.  King,  l.  8." 

One  question  argued  here  was,  whether  there  was  sufficient  evidence  of  the 
execution  of  these  articles.  The  terms  of  the  exceptions  do  not  sufficiently  laise 
this  question,  although  I  think  they  are  sufficiently  large  to  embrace  it.  The 
exception  is  in  tliese  terms : 

"  For  that  said  Master  by  said  report  allows  a,  credit  tO'  said  Viscount  Lorton 
for  the  sum  of  £2303,  being  an  alleged  balance  of  a  sum  of  £5000,  the  alleged 
portion  of  Eleanor  Gore,  one  of  the  daughters  of  Annesley  Gore,  on  her  marriage 
with  tlie  said  Henry  King,  on  foot  of  said  alleged  portion  ;  whereas  said  [204]  Master 
was  not  warranted  by  evidence  or  law  to  allow  any  sum  on  foot  of  said  portion." 

But  altliough  this  is  sufficiently  large  to  include  the  point,  it  does  not  appear  to 
have  been  the  intention  of  the  parties  to  agitate  the  question,  and  it  is,  stated  in  the 
respondent's  case,  and  not  denied,  that  the  point  was  not  insisted  upon  in  the  Court 
below  :  and  I  have  had  some  conversation  witli  tlie  noble  and  learned  Lord  (Lord 
Manners)  wliO'  decided  the  case  below  ;  and  he  states  tliat,  according  to  the  best  of 
his  recollection,  the  point  was  not  insisted  upon  below.  The  main  question  there 
was,  whether  Henry  King  was  entitled  to  interest  from  the  date  of  the  execution  of 
the  articles  on  that  portion  of  the  sum  of  £5000  which  he  had  not  received,  and,  if 
the  question  as  to  the  execution  of  the  articles  was  not  raised,  or  was  abandoned 
before,  the  parties  are  not  warranted  to  raise  it  here  per  xnltiim. 

Taking  it  tlien  for  granted  that  the  articles  did  exist  and  were  duly  executed, 
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as  they  are  not  produced,  it  must  be  proved,  in  order  to  let  in  the  secondary  evidence, 
that  they  have  been  lost  or  destroyed.  The^  articles,  as  before  mentioned,  were 
executed  in  1757.  In  the  year  1798,  during  the  rebellion  in  Irelajid,  the  house  of 
Henry  King  at  Ballina,  in  the  county  of  Mayo-,  was  occupied  by  parties  of  rebels  and 
French  troops,  who  remained  in  possession  of  it  for  a  considerable  time;  and  the 
whole  of  the  house  was  ransacked,  and  die  papers  scattered  about  the  floors,  and  it 
may  naturally  be  supposed  that  many  of  them  were  destroyed,  and  the  original 
articles  of  1757  might  be  among  the  number.  Henry  King  was  executor  of  Annesley 
Gore,  and  would  properly  have  the  articles  in  his  possession ;  and  Lord  Lorton  was 
the  executor  of  Henrj'  King,  and  it  is  in  evidence,  tliat  upon  a  decree  being  made  for 
an  account  [205]  in  tliis  cause,  tlie  house  of  Henry  King  at  Ballina,,  and  the  houses 
of  Lord  Lorton  in  Henrietta-street,'  Dublin,  and  at  Rockinghaan  in  the  county  of 
Eoscommon,  were  searched,  and  no  trace  of  the  original  articles  could  be  found. 
I  agree  witli  the  Court  below  that,  under  these  circumstances,  secondary  evidence  of 
the  existence  and  tenor  of  the  articles  was  admissible,  and  that  evidence  was  of  this 
description. 

Annesley  Gore  died  in  1781,  and  in  1782  th.e  trustees  under  his  will  laid  a  case 
before  Mr.  Theobald  Wolfe,  afterwards  Lord  Kilwarden,  for  his  opinion,  whether  a 
competent  part  of  the  testator's  property  might  not  be  sold  to  pay  off  this  debt. 
That  case  was  wholly  prepared  by  Mr.  Lyster,  who  had  acted  as  solicitor  for  Mr. 
Annesley  Gore  and  Mr.  King  :  and  it  included  a  copy  of  tlie  original  articles  of  1757. 
In  addition  to  this,  it  was  proved  tliat  the  making  out  the  case,  and  the  copying  of 
the  original  articles  were  charged  for  in  Lyster's  bill  of  costs,  which  was  proved  to 
have  been  paid  ;  one  can  hardly  suppose,  therefore,  that  tliis  was  not  a  genuine 
copy  of  tlie  instrument.  Besides  this,  in  the  second  yevar  of  the  reign  of  Geo.  3,  an 
Act  of  Parliament  was  passed  for  confirming  an  agreement  between  Mr.  Henry  King 
and  Sir  Edward  King  relative  to  some  litigated  questions  of  property  between  them, 
and  in  this  Act  the  articles  were  recited;  and  in  1787  Henry  King,  pursuant  to  a 
power  reserved  to  him  by  the  Act,  executed  a  deed  by  which  he  settled  on  his  wife, 
Elinor  King,  tlie  daughter  of  Annesley  Gore,  a  jointure  corresponding  to  the  stipula- 
tion in  the  articles.  Taking  all  this  together,  I  think  that  the  decree,  in  as  far  as  it 
recognizes  the  existence  and  validity  of  tlie  articles,  ought  to  be  affinned  ;  more  par- 
ticularly as  it  is  at  least  doubtful  whether  the  [206]  question  was  raised  or  insisted 
upon  in  the  Court  below. 

The  next  material  question  is  that  of  interest  upon  tlie  money  due  under  the 
articles,  and  that  arises  out  of  the  construction  of  tlie  words  of  the  articles,  "  I  do 
hereby  oblige  myself,  etc.  etc." 

It  should  seem  that  aJFter  the  execution  of  the  articles  by  Annesley  Gore,  there 
had  been  some  further  treaty  between  the  parties,  as  in  the  note  at  the  bottom  signed 
by  King,  the  suitable  jointure  is  fixed  at  £500  per  annum. 

The  transaction  then  is  this:  Annesley  Gore  obliges  himself  to  give  a  portion  of 
£5000  with  his  daughter,  and  Henry  King  engages  tO'  settle  upon  her  a  jointure  of 
£500  per  annum,  and  tO'  settle  his  property  on  the  issue.  Heni-y  King  had  a,  contrO" 
versy  with  Sir  Edward  King  concerning  certain  estates  which  had  belonged  to  Lord 
Kingsborough,  and  in  or  about  the  year  1762  that  matter  was  arranged,  and  an  Act  of 
Parliament  passed  confirming  the  airangement  by  which  the  estates  which  fell  to 
Henry  King  were  settled  on  himself  for  life,  remainder  to  the  issue  of  his  marriage 
with  Eleanor  King  in  tail,  with  power  to  Henry  King  tO'  charge  tlie  estates  with  a 
jointure  of  £500"a  year  for  his  wife,  and  with  £6000  as  portions  for  younger 
children. 

If  that  power  had  been  executed  immediately  on  tlie  passing  of  the  Act,  it  would 
certainly  be  a  fulfilment  of  the  contract:  but  it  is  not  executed  till  1787,  which, 
however,  was  in  the  lifetime  of  Eleanor  King,  and  then  the  contract  was'  completely 
fulfilled  on  Henry  King's  part,  as  far  as  concerned  the  real  property,  and  there  was 
no  evidence  tliat  he  was  possessed  of  any  pei-sonal  property.  This  being  tlie  case,  as 
the  portion  money  was  not  paid  when  it  should  be  paid,  I  think  [207]  the  judg- 
ment of  the  Court  below  correct  in  allowing  interest  on  the  sum  unpaid  from  the 
date  of  the  marriage. 

Then  as  to  tlie  £400,  and  the  £2000,  the  question  was,  whetber  these  two  sums 
had  been  paid  by  Henry  King  for  Annesley  Gore  with  Gore's  money,  or  witli  his  own 
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money;  in  which  latter  case  he  -would  bo  entitled  to  stand  in  place  of  the  original 
creditors  on  Gore's  estate.  Considering  tho  course  of  tJie  transactions  between 
Annesley  Gore  and  Hexiry  King,  and  the  lateness  of  the  period  at  which  the  claims  to 
these  sums  were  set  up,  I  tliink  the  judgment  of  the  Court  below  right  in  disallow- 
ing them.  As  to  tlie  rest  of  the  particulars,  I  do  not  think  it  necessary  to  go  into 
them,  but  I  have  examined  tlie  whole  of  the  case,  and  I  think  that  the  decree  of  tlie 
Court  below  was,  in  every  respect,  right,  and  I  propose  that  the  judgment  be 
affirmed. 

As  to  the  matter  of  costs  ;  this  is  rather  a.  complicated  case,  and  I  cannot  say  that 
it  was  improper  to  bring  it  here,  and  tlierefore  I  think  no  costs  ought  to  be  allowed 
on  either  side,  except  to  tlie  Careys,  whoi  appear  to  be  entitled  tO'  their  costs. 

Judgment  of  tlie  Court  below  affirmed  ;  but  without  Costs,  except  to  the  Careys. 


[208]  APPEAL 

Fbom  Judgments  of  the  Scotch  Consistoeial  Court  and  Court  of  Session. 
MARY  BLACK  MACNEIL,— Appellant ;  MACGUEGOR,— Respondent. 

[Mews'  Dig.  vii.  652.  S.  C.  2  Bli.  N.  S.  393.] 

Mary  B.  Macneil  married  to  Jolly  in  a  manner  unquestionably  regulai-,  on  13th 
June   1816.     Summons,   in   1813,  of  declarator  of  marriage  and   adherence 
(restitution  of  conjugal  rights)  by  Macgregor  against  Mary  B.  Macneil  alone, 
founded  on  alleged  irregular  prior  marriage,   followed  by  a  marriage  by  a 
clergj'man  on  23d  May  1816.     Charge  of  previous  irregular  marriage  aban- 
doned, and  evidence  confined  to  the  marriage  before  the  clergyman,  on  23d 
Ma}'  1816  :  1st,  Documents  ;  certificate,  or  quasi  certificate,  of  proclamation  of 
banns,  but  no  banns  actually  published  ;  entry  in  book  (private  memorandum 
not  admissible  evidence)  of  tlie  clergyman;  certificate  of  tlie  clergyman  ;  a  bad 
character,  afterwards  convicted  in  criminal  court  of  forging  marriage  lines 
or  certificates  ; — 2dly,  Witnesses  ;  the  clergj'man's  wife  and  danghter,  tlie  only 
witnesses ; — 3dly,   Admissions  of  M.   B.   Macneil,  that  she  went  before  the 
clergyman  with  Macgregor,  but  did  sO'  from  undue  influence  and  fear,  and 
denying  consent ;  evidence  of  facts  and  circumstances    before  and  after  the 
alleged   marriage  with  Macgregor. 
Five  children  born  of  the  marriage  with  Jolly  iu  the  conrse  of  the  proceedings. 
Judgments  of  the  Coui-ts  below  sustaining  the  prior  marriage  with  Macgregor 
reversed,  upon  appeal,  by  the  Lords  ;  the  evidence  of  the  ceremony  and  con- 
sent being  considered  defective,  and  the  pleading  irregular. 
A  marriage,  without  actual  proclamation  of  banns,  not  considered  as  a  regular 
marriage,  though  celebrated  by  a  clergyman,  and  e(vidence  of  facts  and  cir- 
cumstances to  elide  (rebut)  the  presumption  of  consent  admissible. 
No  opinion  (because  not  necessary  to  be  decided  in  this  case)  whether  evidence  of 
facts  and  circumstances  can  be  admitted  to  rebut  the  presumption  of  consent 
arising  from  a  marriage  unquestionably  regular. 
[209]  No  opinion  (because  not  necessary  to  be  decided  in  this  case)  whether  JoUy 

and  the  cliildren  ought  to  have  been  parties  to  tlie  suit  for  their  interests. 
No  opinion  (because  not  necessary  to  be  decided  in  this  case)  whether,  although 
the  declarator  had  been  sustained,  it  must  necessarily  have  been  followed, 
under  such  circumstances  as  appeared  in  the  present  case,  by  a  judgment  of 
adherence  (restitution  of  conjugal  rights). 
No  opinion  (because  not  necessary  to  be  decided  in  tlie  present  case)  whether  ad- 
missions, by  a  party  contracting,  of  a  prior  marriage,  can  be  received  in 
evidence  to  destroy  the  effect  of  a  subsequent  marriage  contracted  by  that 
party. 

Doctor  Macneil  of  Stevenston,  in  Lanarkshire,  having  no'  legitimate  children,  nor 
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near  relation,  in  the  year  1815  took  into  his  house  an  illegitimate  daughter  (Mary 
Black  Macneil),  who  was  then  twenty-three  years  of  age.  In  April  1816  he  executed 
a  deed  by  which  he  left  her  the  house  in  which  he  lived,  his  houseliold  furniture,  and 
a  bund  for  £500:  and  bj-  deed,  hearing  date  the  1st  May  1816.  lie  disposed  to  her, 
tnorth  causa,  and  in  a  revocable  form,  the  whole  of  his  property,  heritable  and 
moveable.  Miss  Macneil  continued  to  reside  with  her  father  till  his  death,  which 
took  place  on  the  15th  May  1817. 

Malcolm  Macgregor,  a  journeyman  printer,  who,  it  was  alleged,  had  for  some 
time  carried  on  illicit  intercourse  with  a  step-daughter  of  the  woman  by  whom  Miss 
Macneil  had  been  nursed,  became  well  acquainted  with  the  lady  and  her  father, 
and  the  father  reposed  considerable  coniidence  in  him,  and  employed  him  in  some  in- 
stances as  a  sort  of  man  of  business.  Macgregor  was  entrusted  by  Dr.  Macneil  with 
the  conveyance  of  his  instructions  to-  his  agent,  relative  to  the  two  deeds  of  settle- 
ment in  favour  of  his  daughter,  and  when  they  were  executed,  Macgregor  was  en- 
trusted witli  tlie  custody  of  them. 

[210]  In  1815  Miss  Macneil  be«ame(  acquainted  with  Mr.  Jolly,  a  young  man  of 
the  medical  profession,  who  paid  his  addresses  to  her,  and  on  thei  13th  of  June  1816 
they  were  regularly  married,  Dr.  Macneil  being  present  and  solemnly  giving  awa.j' 
his  daughter.     Mr,  and  Mrs.  Jolly  resided  in  Dr.  Macneil's  house  till  his  death. 

lu  December  1817,  some  montlis  after  Dr.  Macneil's  death,  Macgregor,  by  an 
agent,  intimated  to  Mr.  and  Mrs.  Jolly's  man  of  business,  tliat  he  must  have  some 
compensation  for  trouble,  and  that  unless  Mr.  and  Mrs.  JoUy  compromised  the 
matter,  he  would  set  up  a  prior  marriage  of  his  own  with  Dr.  Macneil's  daughter. 
To  this  it  was  replied,  that  any  reasonable  compensation  for  trouble  in  Dr.  Macneil's 
affairs,  would  be  readily  granted,  but  that  a  compromise  with  reference  to  the  pro- 
perty left  by  the  Doctor  on  the  ground  of  an  alleged  prior  marriage,  was  totally  out 
of  the  question. 

On  tlie  25tli  March  1818  Macgregor  raised  an  action  of  declaratcjr  of  marriage, 
and  adherence  (restitution  of  conjugal  rights)  in  the  Commissai-y  (Consistorial) 
Court,  founding  on  a  private  and  irregular  marriage  at  the  village  of  Holytown,  in 
the  early  part  ol  May  1816,  celebrated  by  Dr.  Macneil  himself,  (who  was  a  clergyman), 
and  next,  upon  a  regular  marriage  celebrated  by  Josqih  Robertson,  a  clergyman  of 
the  Church  of  Scotland,  and  minister  of  a  chapel  of  ease.  This  Joseph  Robertson 
was,  soon  after  the  alleged  marriage,  tried  for  forging  marriage  certificates,  etc., 
convicted,  and  sentenced  to  a  term  of  imprisonment,  and  then  to  banishment  from 
Scotland  for  life.  The  action  was  brought  against  Ma.ry  Macneil  alone,  and  neither 
Mr.  Jolly,  nor  any  of  the  five  children  of  the  marriage  between  Mary  Macneil  and 
Jolly,  born  in  the  coui-se  of  the  proceedings,  were  cited  as  parties  for  their  interests. 

[211]  The  irregular  man-iage  laid  in  the  summons  as  the  foundation  of  Mac- 
gregor's  claim  was  abandoned,  and  the  evidence  confined  to  the  alleged  regular  mar- 
riage by  Joseph  Robertson.  The  Commissary  Court  (Mr.  Commissary  Gordon  dis- 
senting,) gave  judgment  on  the  declarator,  (no  judgment  on  the  adherence.)  that 
Macgregor  had  proved  his  marriage,  and  this  judgment,  (Lord  Hermand  dissenting) 
•was  affirmed  by  the  1st  division  of  the  Court  of  Session,  and  on  the  8tli  July  1825, 
that  Com-t,  on  the  petition  of  Macgi-egor,  granted  a  sequestration  of  the  estate  of 
Stevenston,  until  the  marriage  cause  should  be  finally  determined  by  the  House  of 
Lords,  tO'  which  an  appeal  was  lodged  from  the  judgments  of  tlie  Courts  below. 

The  summons,  and  an  abstract  of  the  material  part  of  tlie  evidence  are  subjoined, 
as  being  essential  to  the  right  understanding  of  their  Lordships'  judgment  : 

Commissary  Court.  March  25,  1818. 

Summons  of  Declarator  of  Marriage  and  Adherence,  Malcolm  Macgregor, 
Printei-  in  Edinburgh,  against  Mary  Macneil,  sometimes  called  Mary  Black 
Macneil,  the  reputed  natural  daughter  of  the  late  Dr.  James  Macneil  of 
Stevenston,  by  Euphemia  Black,  sometime  residing  in  Carnegie-street, 
Edinburgh. 
"  James  Gordon,  Thomas  Tod,  James  Fergusson,  and  George  Ross,  esqs.  advocates, 
commissaries  of  Edinburgh  ;  to 

macers,  and  officers  of  court,  and  messengers-at  arms,  executors  hereof,  conjunctly 
and  severally,    sj>ecially  constituted,   greeting :    Whereas   it  is  humbly  meant  and 
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shown  to  us,  by  Malcolm  Maoprregfor,  Printer  in  Edinburg-h,  that  an  intimate  ac- 
quaintance havinfi:  for  some  time  subsisted  betwixt  the  pursuer  and  Mary  Macneil 
sometimes  called  Mary  Black  Macneil,  the  reputed  [212]  natural  daughter  of  the 
late  Dr.  James  Macneil  of  Stevenston,  by  Euphemia  Black,  sometime  residinp:  in 
Carnegie-street,  Edinburgh,  they  fonued  an  attachment,  and  agreed  to  become 
husband  and  wife  of  each  other  ;  and,  accordingly,  when  they  were  together  at  Holy- 
town,  in  the  county  of  Lanark,  in  spring  1816,  on  a  j.aunt,  in  company  with  the  said 
Dr.  James  Macneil,  an  irregular  marriage  between  them  was  celebrated  by  the  said  Dr. 
Jiunes  Macneil,  and  the  marriage  was  oonsummated  by  their  spending  several  nights 
together  in  the  same  bed,  <at  Holytown  aforesaid  :  tliat,  on  tlie  pursuer  and  the  said 
Mary  Macneil,  or  M.ai-y  Black  Macneil,  returning  to  Edinburgh  from  said  j.aunt, 
which  they  did  in  the  month  of  May  1816,  tliey  considered  it  proper  tliat  no  time 
should  be  lost  in  celebrating  in  Facie  Errlesiae  that  marriage  which  had  been  irre- 
gularly contracted  between  them  at  Holytown  aforesaid  ;  and,  accordingly  they  were 
in  the  montli  of  May  1816,  regularly  married  by  the  Rev.  Joseph  Robertson,  minister 
of  the  chapel  in  Leith  Wynd,  Edinburgli:  notwithstanding  of  all  which,  the  said 
Mary  JIacneil,  or  Mary  Black  Macneil,  casting  off  the  fear  of  God,  and  forgetting  her 
natural  and  christian  duty  and  promise  made  at  her  entering  into  said  marriage 
with  the  pursuer,  now  refuses  to  acknowledge  her  marriage,  or  to  coha.bit  with  him 
as  her  husband  ;  therefore,  the  pursuer,  Malcolm  Macgregor,  ought  to  have  our 
sentence  and  decreet,  finding  and  declaring,  that  lie  and  the  said  Mary  Macneil, 
sometimes  called  Mary  Black  Macneil,  defender,  are  lawful  married  persons,  husband 
and  wife  of  each  other;  and  decerning  and  ordaining  the  said  defender  to  adhere 
to,  and  cohabit  with  the  pureuer,  and  treat  and  entertain  him  in  all  respects  as  her 
husband  :  and  further,  decerning  and  ordaining  the  said  defender  to  m.ake  payment 
to  the  pursuer  of  the  sum  of  £100  sterling,  as  the  expenses  of  this  process,  or  of  [213] 
sucli  other  sum,  less  or  more,  as  the  expenses  shall  amount  to,  Iteisides  the  expense  of 
extracting  the  decreet  to  follow  hereon. — Heretofore,  etc. 

Given  under  the  hand  of  our  clerk  of  Court,  and  seal  of  office,  at  Edinburgh, 
this  2oth  day  of  March  1818.  George  Carphin,  Dep." 

Facts  and  circumstances  Isefore  the  alleged  marriage: 

Mary  Hastie,  the  daughter  of  tlie  inn-keeper,  interrogated,  depones,  "  That  when 
Dr.  Macneil,  the  defender,  and  the  pursuer  came  to  Holytown  in  May  1816,  as  above 
deponed  to,  it  was  late  at  night  when  they  arrived,  and  the  beds  in  the  house  were 
taken  down,  as  was  the  custom  in  the  house  to  be  done  once  a  3'ear.  Dejiones,  that  the 
deponent's  mother  went  to  the  pursuer  and  defender,  and  told  them,  that  from  the 
situation  of  her  house  at  this  time,  she  had  only  one  double-bedded  room  to  put 
them  into.  Depones,  that  the  pursuer  upon  tliis  sta.ted  to  the  defender,  that  she 
miglit  be  under  no  apprehension  of  going  into  the  same  bedroom  with  him,  as  he 
would  take  her  under  his  protection.  Depones,  that  the  defender  acquiesced  in  tliis 
arrangement;  but  as  there  were  no  curtains  on  the  bed,  slie  desired  the  deponent  to 
hang  sheets  round  tlie  bed  she  was  to  sleep  in  ;  this  the  dqponent  did,  and  the  jiursuer 
and  the  defender  accordingly  slept  in  tlie  same  room  that  night.  De]>ones  th.at  next 
morning  they  and  Dr.  Macneil  left  Holytown  and  went  to  Glasgow  ;  and  upon  their 
return  to  Holjrtown  the  same  night,  the  pursuei-  and  defender  were  then  accom- 
modated with  separate  bed-rooms,  the  rooms  having  then  been  got  into  proper  order. 
Depones,  that  the  pursuer  on  both  of  the  nights  in  which  tlie  parties  slept  in  Holy- 
town,  as  above  deponed  to,  asked  to  have  three  separate  bed-rooms  ;  but  this  could 
not  be  effected,  for  reasons  [214]  before  mentioned  on  the  first  night.  Depones,  that 
it  was  not  proposed,  in  the  deponent's  hearing,  that  on  the  night  first  above  men- 
tioned Dr.  Macneil  and  his  daughter  sliould  sleep  in  the  same  double  bedded  room, 
in  place  of  the  pursuer  and  defender  doing  so.  Re-interrogateid  for  the  defender, 
depones,  that  she  cannot  recollect  whether  or  not  Dr.  Macneil  had  previously  retired 
to  liis  bed-room  at  the  time  the  deponent's  mother  went  into  tlie  room  to  give  the 
information  respecting  her  only  having  one  double-liedded  room,  as  fonnerly  men- 
tioned." 

Christian  Robertson  swears,  "  I  nursed  the  defender  (appellant,)  and  have  been 
acquainted  with  her,  and  occasionally  at  her  father's  house  ever  since.     Interrogated, 
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depones.  That  she  went  to  the  west  country  with  her  father  in  spring  1816.  After 
tiiey  came  back,  I  am  not  sure  but  she  said  to  me,  that  Mr.  Macgregor  tlie  pursuer  (re- 
spondent,) had  been  with  her  there.  She  said  nothing  to  me  about  her  marriage, 
or  marrying.  Mr.  Macgregor  told  me  he  had  been  with  tliem  in  the  west  country. 
I  asked  him  if  he  was  going  to  be  married  to  the  defender?  (appellant)  He  said, 
No;  Dr.  Macneil  says  he  thinks  I  will  be  the  man  ;  but  I  tliink  it  will  be  Mr.  JoUy ; 
for  I  know  her  pre^engagement  to  him." 

Jolm  Carr  confirms  Christian  Robertson,  so  far  as  concerns  tlie  respondent's 
knowledge  of  tlie  appellant's  engagement  to  Mr.  Jolly.  He  says,  "  That  he  has  beem 
intimately  acquainted  witli  the  pursuer  (respondent,)  for  thirty  years  and  upwards. 
Depones,  That  he  recollects,  some  time  about  April  1816,  of  walking  down  Leitn  Walk 
towards  Leith,  in  company  with  tlie  pursuer  (respondent),  and  John  Manderson,  a 
witness  cited  for  the  defender  (a.p]ie]lant) ;  and  upon  returning  back  aga.in,  they 
met,  towards  the  head  of  Leitli  Walk,  [215]  Mr.  Jolly  and  the  defender.  Depones.  Tluit 
the  pursuer  stopped,  and  had  some  conversation  with  tlie  defender  and  Mr.  Jolly; 
and  upon  his  joining  the  deponent  and  Manderson,  the  deponent  asked  him  if  Mr. 
Jolly  and  the  defender  were  married,  to-  which  he  replied,  that  they  were  not  married, 
but  that  they  would  shortly  be  so." 

John  Manderson,  corroborating  this  witness,  depones,  "  That  he  has  been  ac- 
quainted with  pursuer,  though  not  very  intimately,  for  as  he  thinks,  about  five  years. 
Depones,  That  lie  recollects  going  down  Leith  Walk,  one  afternoon,  with  the  pursuer 
and  John  Carr  the  preceding  witness,  some  years  ago,  tlie  deponent  cannot  exactly 
say  how  long,  when,  eitlier  in  returning  or  going  down  the  Walk,  they  met  the  der 
fender  and  Mr.  Jolly.  Depones,  tliat  the  pursuer  stopt  to  speak  to  them,  wlien  John 
Carr  and  the  deponent  proceeded.  Depones,  That  tlie  pursuer  afterwards  rejoined 
the  deponent  and  John  Carr,  and  tlie  latter  put  a  question  to  him  respecting  the  de- 
fender and  Mr.  Jolly ;  to  which  question  the  pursuer  made  some  answea',  respecting 
a  marriage  that  was  to  take  place,  as  he  thinks,  betwixt  the  defender  and  Mr.  Jolly. 
Depones,  that  this  circumstance  happened  so  long  ago,  that  the  deponent  has  a  very 
indistinct  recollection  of  what  the  pursuer  said  upon  that  occasion ;  but  he  rather 
thinks  he  mentioned  the  intended  marriage  above  alluded  to  was  toi  take  place  in  a 
short  time." 

Margaret  Robertson  depones,  "  That  she  heard  lier  mother  ask  the  respondent, 
whether  the  appellant  was  to>  be  married  to  him  or  Mr.  Jolly?  Wlien  he  answered, 
that  Dr.  Macneil  believed  that  he  (the  respondent)  was  the  person  to  whom  his  daugh- 
ter was  to  be  married ;  but  that  he  (tlie  pursuer)  knew  Mr.  Jolly  was  tO'  be  the  man, 
as  the  defender  had  entered  into  .a  pre^engageiuent  witli  him." 

[216]  Mrs.  M'Naughton,  Margaret  Robea-tson's  sister,  swears  to  the  same  fact, 
namely,  the  respondent's  statement,  "  Tliat  Mr.  Jolly  would  be  the  man,  as  he  (the 
pursuer)  knew  of  his  jire-engagement  with  the  defender." 

William  Allan  gives  testimony  to  the  same  effect,  and  depones,  "  That  he  never 
heard  any  report  tliat  the  pursuer  and  defender  had  been  married,  till  the  month  of 
March  last,  (1818,)  when  he  heard  it  from  tlie  pursuer  himself." 

Charles  Macpherson,  printer  in  Edinburgh,  who  wrought  in  the  same  printing- 
office  with  the  respondent,  depones,  "  That  the  appellant  was  in  the  constant  habit 
of  calling  for  the  respondent ;  and  that  the  behaviour  of  tlie  parties  led  to  the  general 
belief  that  a  courtsliip  was  going  on  :  tliat  her  visits  to^  the  respondent  at  the  printing- 
house  were  frequent,  sometimes  twice  or  tliree  times  a  week :  that  she  was  some- 
times accompanied  by  her  father,  and  sometimes  alone.  Depones,  that  when  the 
pursuer  came  alone  to  the  office,  she  sometimes  called  as  late  as  eight  or  nine  o'clock  at 
night,  at  other  times  during  the  day.  Depones,  that  when  she  called  in  company 
with  her  fatlier,  he  does  not  recollect  ol  her  calling  later  tlian  about  two  or  three 
o'clock  in  the  day.  Depones,  that  on  some  of  the  occasions,  the  pursuer  left  the  office 
witli  tlie  defender  when  she  came  alone,  and  did  not  raturni  again  to  the  office  tliat 
evening.  Interrogated,  Whether  the  defender's  visits  to  the  pursuer,  and  the  pur- 
suer's going  out  with  her,  occasionally  struck  the  deponent  at  the  time  as  any  tiling 
particular?  depones  and  answers.  It  struck  me  that  something  of  a  courtship  was 
going  on  betwixt  the  parties:  and  I  recollect  it  furnished  tlie  subject  of  conversation 
to  Mr.  Macgregor's  friends,  both  out  of  and  in  the  office." 

[217]  Margaret  Kinlay  axamined  on  2d  July  1819,  depones,  "  That  she  remembers 
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that  the  defender  once  mentioned  to  tlie  deponent,  thiit  her  father.  Dr.  Macneil, 
wished  to  give  her,  the  defender's  hand,  to  Malcolm  Mu<'greg'or,  the  pursuer,  whan 
they  were  together  at  Glasgow  ;  but  as  she  said  to  tlie  deponent,  she,  tlie  defender, 
refused  to  marry  him  there,  or  till  they  came  hoiue,  or  something  to  that  purpose; 
but  she,  the  deponent,  cannot  recollect  her  precise  expressions.  Interrogated, 
Whether  then,  or  afterwards,  the  deponent  had  any  further  conversation  with  the 
defender  relative  to  her,  the  defender's,  being  married,  and,  if  so,  what  that  con- 
versation was?  deponas  and  answers.  Some  weeks  afterwards,  tO'  the  best  of  my  re- 
collection, I  asked  her,  if  her  marriage  with  Mr.  M;icgregor  was  done?  She  answered 
no;  and  added,  I  aju  going  to  many  another  man  I  like  better.  Interrogated,  Was 
the  deponent  ever  asked  to  be  bride's-maid  to  the  defender?  depones  and  answers. 
Yes.  Interrogated,  depones,  This  was  at  the  time  of  the  first  conversation,  I  imagine. 
Interrogated,  depones.  She  did  not  say  to  what  person  she  was  going  to  be  married, 
wliep  she  asked  me  to  be  bride's-maid.  Interrogated,  What  person  did  you  at  that 
time  understand  tliat  she  was  going  to  marry?  depones  and  answers,  I  really  cannot 
say :  both  Mr.  Jolly  and  Mr.  Macgregor  were  coming  many  times  to^  Dr.  Macneil's 
house.  I  saw  Mr.  Jolly  three  months  before  I  ever  saw  Mr.  Macgi-egor  there;.  I 
supposed  both  of  tliem  to  be  courting  Miss  Maoneil,  although  I  had  no  authority  for 
supposing  so." 

The  same  witness  examined  on  2d  June  182.3,  depones,  "  That  Dr.  Macneil  was 
tlie  landlord  of  the  house  she  occupied  from  the  year  1816,  whioh  was  next  door  to 
his  own  house :  tliat  one  evening  in  summer,  that  year,  a  coach  stopped  nearly  op- 
posite to  his  [218]  door,  and  a  little  time  after,  she  saw  him  go  into  the  coach,  and 
he  seemed  very  infirm,  and  was  helped  into  it  by  William  Allan  and  Mr.  Jolly  ;  and 
it  appeared  to  the  deponent,  that  there  was  also  some  person  in  the  coach  pulling  him 
in  :  that  at  the  time  the  deponent  saw  him,  he  had  one  foot  on  the  step  of  tlie  carriage, 
and  his  two  arms  stretehed  out  upwards,  towards  the  body  of  the  carriage;  but 
whether  having  hold  of  tlie  carriage,  or  of  some  person  in  the  inside,  she  cannot  say," 
etc.  Afterwards,  Depones,  She  was  very  much  astonished  at  seeing  Dr.  Macneil 
going  out  of  his  own  house  at  that  time  of  the  evening,  and  that  she  immediately 
went  into  hei-  neighbour,  Mrs.  Craig,  who.  lived  on  the  same  stair-head  with  tlie 
deponent,  and  asked  her  if  she  knew  what  could  be  tlia  cause  of  it :  that  Mrs.  Craig 
told  the  deponent  that  Miss  Macneil  wa.s  going  to  l>e  married  to  Mr.  Jolly ;  upon 
which  the  deponent  instantly  exclaimed,  was  it  possible  !  that  the  deponent  then  said 
to  Mrs.  Craig,  that  she  could  not  believe  it  possible  a.ft€ir  Miss  M'Neil  asking  the 
deponent  sometime  before  to  be  her  bride's-maid  at  her  marriage  with  Mr.  Mac- 
gregor." Aftei-wards,  in  answer  to  a  oross^question,  "  Whether  Mr.  Jolly  was  much 
about  Dr.  M'Neil's  house  at  this  time?  "  slie  deponed,  "  I  reckon  at  this  time  that  Mr. 
Jolly  was  in  the  back  ground  at  this  time,  as  it  was  always  Mr.  Macgregor  that  was 
with  Miss  M'Neil ;"  when  further  pressed,  tlie  record  of  her  deposition  concludes  thus. 
Interrogated,  Wliether  Mr.  Jolly  lived  in  the  Doctor's  house  after  his  marriage? 
depones  and  answers,  I  really  do  not  know,  I  have  frequently  seen  him  going  in  and 
out  of  the  house.  Interrogated,  What  she  means  by  Mr.  Jolly  being  in  the  back 
ground?  depones  and  answers,  'What  I  mean  is  this,  that  Mr.  Jolly  was  a  good  deal 
about  the  Doctor's  [219]  house  before  Mr.  Macgregor  and  Miss  M'Neil  drew  up 
together ;  but  after  that,  I  never  saw  Mr.  Jolly  much  in  the  Doctor's  company,  it  wa,s 
always  Mr.  Macgregor  that  was  with  the  Doctor  and  Miss  M'Neil  when  they  went  any 
where.  Re-interrogated  for  the  pursuer,  Wliat  was  tlie  particular  time  to  which 
the  witness  alludes,  when  she  states,  that  tlie  pursuer  and  defender  drew  up  together? 
depones  and  answers.  It  was  about  the  time  when  the  Doctor,  Miss  M'Neil,  and  Mr. 
Macgregor,  went  to  Stevenston,  and  when  she  askgd  me  to  be  bride's-maid. 

Facts  and  circumstances  at  time  of  the  alleged  marriage  on  23d  May  1816  : 

22d  May  1816. 

"  Malcolm  Macgregor,  Printer,  Old  Church  Parish,  and  Mary  Macneil,  St.  Cuth- 
bert's  Parish,  daughter  of  Dr.  James  Macneil,  Edinburgh.  That  tlie  parties  are  free, 
unmarried,  of  legal  age,  and  not  within  the  forbidden  degrees,  and  he  has  resided 
upwards  of  six  weeks  in  Edinburgh,  is  certified  by  Jamas  Macdonald,  running 
stationer,  Edinburgh;  Patrick  Neil,  printer,  Edinburgh. 

(signed)  Malcolm   Macgregor. 

Js.  Macdonald." 
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Note  tiere,  tliat  the  parties  returned  to  town  from  Holytown  on  Monday  tlie  20th 
May  1816,  and  the  alleged  marriage  was  on  Thursday  the  ■23d  ;  so  that  it  was  impos- 
sible that  banns  could  have  been  actually  published. 

Entry  in  the  record  of  the  marriages  kept  by  the  Reverend  Mr.  Robertson,  which 
is  in  tlie  following  terms  :  "  Twenty-third  May  eighteen  hundred  and  sixteen, — 
Married  Malcolm  Macgregor,  Printer,  Old  Church  Parish,  and  Maiy  Macneil,  St. 
Cuthbert's  Parish,  Daughter  of  Dr.  .James  Macneil,  Leith  Walk. — Town  Lines." 

[220]  "Certificate  granted  by  the  minister  himself,  in  the  following  terms: 
"  Edinburgh,  Carruber's  Close,  May  29,  1816. — These  are  to  certify,  that  Mr.  Malcolm 
Macgregor,  printer,  and  Miss  Mary  Macneil,  after  producing  regular  marriage  lines 
from  the  session-clerks  of  the  city,  were  married,  before  witnesses,  by  me, 

Joseph  Robertson,  Minister." 

Mrs.  Margaret  Robertson,  the  wife,  being  interrogated, — as  the  first  question 
put  to  her  in  causa, — "  Do  you  know  Mary  Macneil,  or  Mary  Black  Macneil,  the  per- 
son now  jiointed  out  to  you  in  Court?  depones  and  answers,  I  do  not;  I  do  not  re- 
member tliat  I  ever  saw  lier  before."  This  was  rather  a  fatal  answer  for  a  witness, 
who  was  adduced  solely  to  prove  the  appeUant's  marriage.  The  respondent,  in  this 
situation,  thought  it  necessary  to  assist  his  witness  :  and  the  examination  accordingly 
proceeds  thus: — "  Interrogated,  Did  your  husband  keep  a  record  or  book,  in  w'hich 
he  entered  tlie  marriages  celebrated  by  him?  depones  and  answere.  He  kept  a  book, 
in  which,  sO'  far  as  I  know,  he  generally  recorded  tlie  marriages  celebrated  by  him. 
And  being  shown  a  book  produced  by  the  pursuer,  and  now  subscribed  by  the 
deponent  and  judge  examinator,  as  relative  hereto,  which  commencesi  on  tlie  1st  of 
Januai-y  181i,  and  appears  to  end  upon  tlie  26th  of  November  1817  ;  and  the  deponent 
being  interrogated.  Whether  that  is  the  book  so  kept  by  her  husband,  and  by  whose 
hand  it  is  written?  depones  and  answers.  It  is  tlie  book  which  was  kept  by  my  hus- 
band, and  it  is  wrote  by  him  :  And  being  particularly  desired  to  look  at  the  entry 
in  tJiat  book,  under  the  date  of  23d  May  1816, — "  Married  Malcolm  Macgregor, 
printer,  Old  Church  Parish,  and  Mary  Maeneil,  St.  Cuthbert'si  Parish,  daughter  of 
[221]  Dr.  Jame,s  Macneil,  Leith  Walk, — Town  Lines ;"  and  interrogated,  if  that  entry 
is  in  the  handwriting  of  her  husband?  depones  and  answers,  Yes. 

The  deposition  is  as  follows: — "Being  interrogated.  Were  you  present  at  this 
marriage?  depones  and  answers,  "  Yes."  Interrogated,  Do  you  know  Malcolm  Mac- 
gregor, tlie  pursuer,  now  in  the  court?  depones  and  answers,  '"  Perfectly."  Inter- 
rogated. Did  you  know  him  before  tlie  marriage?  depones  and  answers,  "  No,  I  did 
not."  Interrogated,  Have  you  been  acquainted  with  him  since  the  marriage?  De- 
pones and  answers,  "  No,  I  have  not."  Interrogated,  How  do  you  know  him  to  be  the 
person  that  was  then  married?  Depones  and  answere,  "  Indeed  I  know  verj'  little 
about  it.     I  am  veiy  unable  to  answer  questions  to-day,  I  am  so  unwell." 

Miss  J.  Robertson  being  shown  the  book  produced  during  the  examination  of  the 
preceding  witness,  and  interrogated,  depones,  "  That  for  more  than  fourteen  years 
past  her  fathei^  recorded  tlie  marriages  lie  celebrated  ;  and  the  book  produced,  which 
she  has  now  seen  and  examined,  is  of  her  father's  handwriting."  Interrogated, 
depones,  "  That  the  entry  under  date  23d  May  1816,  '  Married  Malcolm  Macgregor, 
printer.  Old  Ciiurch  parish,  and  Maiy  Macneil,  St.  Cuthbert's  parish,  daughter  of 
Dr.  James  Macneil,  Leith  Walk. — Town  Lines,' — is  of  her  father's  handwriting." 
Interrogated,  depones,  "  Tliat  the  deponent  was  present  at  this  marriage."  Inter- 
rogated, Do  you  know  the  pursuer,  Malcolm  Macgregor,  now  in  court?  depones  and 
answers,  "  Yes,  I  recollect  the  face;  he  was  one  of  the  parties  then  married  :  I  did  not 
know  him  before  the  marriage,  nor  have  I  been  acquainted  with  him  since."  Inter- 
rogated, Wliat  hour  did  the  marriage  take  place?  depones  and  answers,  "  Late  in  tlie 
evening  [222]  before  supper."  Interrogated,  Was  there  any  caudle  lighted?  depones 
and  answers,  "  No,  I  think  there  was  not ;  I  cannot  recollect  that  there  was  any."  In- 
terrogated, Did  you  see  any  marriage  lines?  deponcB  and  answers,  "  I  did  not  see 
any  lines;  but  I  asked  my  father  if  there  were  lines;  he  answered  me,  'That  tlie 
pursuei-  had  town  lines ;'  I  put  this  question  before  the  ceremony  was  performed  ; 
I  had  not  been  present  at  &.nj  marriages  for  sevei-al  years  before,  and  had  some 
delicacy  about  attending  as  a  witness,  which  led  me  to  put  the  question."  She  also 
depones,  "  That  the  deponent  had  often  before  been  present  at  the  celebration  of  mar- 
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riages,  and  the  marriage  in   question  was  celebrated  in  the  usual  manner,  and 
solemnly,  and  deliberately." 

This  la.st  witness  spoke  to  the  identity  of  the  woman  as  weU.  as  of  the  man,  but 
both  of  them  concurred  in  swearingr  that  the  woman  did  not  speak  a  word  during  tlie 
whole  time  of  the  alleged  ceremony. 

Admissions:  "The  pursuer  (respondent),  one  evening  after  Dr.  Macneil  had  retired 
to  his  own   room, — tliei  23d  of  May   1816,   it  is  believed, — came  to  tlie  house  and 
begged  tlie  memorialist  (appellant)  to  ac-company  him  tO'  Mr.  Bridges,  W.  S.,  who 
iiad  been  in  the  use  of  transacting  business  for  Dr.  Macneil,  and  to  whom,  he  said, 
tJie  Dr.  had  instructed  him  to  make  some  communication.     The  memorialist,  who 
knew  that  tlie  pursuai-  was  frequeutlj-  employed  by  her  father  in  tliat  way,  and  wlio 
naturally    enough    supposed    that    her    presence    might    be    desirable,    consented 
to     go.      Wben     they     reached     Edinburgh     it     was     late;      and     tlie     pursuer 
then      alleged,     that     Mr.      Bridges     would      not     be     in      liis     writing     office ; 
but     under     pretence     of     going     to     a.     ho'Use     where     he     might     get     some 
refreshment,     before     conducting     her     home,     and     where     Dr.     Macneil     was 
[223]  sometimes  in  tlie  use  of  calling  for  tlie  same  purpose  when  in  Edinburgh, 
the  pursuer,  instead  of  conducting  the  memorialist  back  to  her  father's  house,  per- 
suaded her  tO'  accompany  him  to  Carrubber's  Close;  and  having  got  her  to  the  foot 
of  tlie  stair,  where  Mr.  Joseph  Robertson,  of  tlie  Leitli  Wynd  Chapel  lived,  he  in- 
sisted that  she  should  go  to  Robertson's  house  witli  him.     Upon  her  expressing  lier 
anger  at  this  attempt,  he  spoke  tO'  her  like  a  desperate  man, — said  that  Mr.  Jolly 
should  forfeit  his  life  for  her  obstinacy, — tliat  he  would  destroy  the  doctor's  deeds  in 
her  favour  ;  and  used  other  violent  and  threatening  language,  in  the  view  of  intimi- 
dating her  into  a  compliance  with  his  request.  Agitated  and  alarmed  at  the  purport  of 
this  discourse,  she  found  herself  unable  to  resist,  and  was  led,   almost  insensible, 
into  Mr.  Robertson's  house  ;  who,  on  receiving  from  the  pursuer  a  present  of  one  or 
two  pounds,  proceeded  to  hurry  over  a  marriage  ceremony,  without  a,sking  lier  any 
questions,  without  any  exhortation,  witliout  ascertaining  that  her  appearance  there 
was  free  and  unforced,  and  without  receiving  any  expression  or  indication  of  con- 
sent.    After  tliis  disgraceful  mockery,  the  pursuer  conducted  her  home.     He  did 
not,  however,  insist  on  the  privileges  of  a  liusband.     He  knew  tliat  no  violence  would 
so   far   intimidate  her.     There  was  no  consummation  of  the  pretended  marriage. 
Two  or  three  days  aftei-wards,  the  pursuer  repented  of  his  rash  and  atrocious  purjjose, 
and  waited  upon  the  memorialist  to  inform  her  that  what  was  passed  should  be  for- 
gotten, and  was  in  itself  of  no  consequence." 

Janet  Nicholson  depones,  "  In  spring  1S18,  I  drank  tea  at  the  house  of  Archibald 
Macnaughtou,  type-founder,  in  St.  Patrick's-square,  in  company  with  Mr.  and  Mrs. 
Macnaughton,  and  Mr.  and  Mrs.  Jolly,  that  is,  Maiy  Black,  they  call  her  Mrs.  Jolly; 
there  was  no  [224]  otlier  person  present  but  myself.  I  cannot  recollect  the  precise 
time  of  the  year.  I  was  sent  for  by  the  defender,  and  I  went  home  from  that  com- 
pany between  eiglit  and  nine  o'clock  at  night,  and  it  was  good  daylight  whan  I  went 
home." — luteiTOgated,  Was  there  any  conversation  about  tlie  defender's  marriage  in 
that  company?  depones  and  answers,  The  defender,  with  whom  I  had  been  intimate, 
said  to  me,  in  presence  of  the  company  I  have  mentioned,  that  she  had  been  married 
to  Mr.  Macgregor,  but  she  could  by  no  means  think  of  living  with  him,  and  that  she 
preferred  Mr.  Jolly,  and  that  she  would  lay  down  her  life  for  him.  I  do  not  recollect 
all  she  said,  nor  the  precise  words.  Interrogated,  depones.  She  a.sked  me  if  I  was 
married  to  Mr.  Macgregor,  and  said  I  ought  to  have  sent  her  lively  ;  that  is,  wedding 
favours.  I  answered  her.  That  slie  was  married  to  him,  and  tliat  she  should  iiave 
sent  livery  first  to  me.  I  was  urged  to  confess  that  I  had  been  married  to  Mr.  Mac- 
trregor.  I  never  made  any  confession  to  Maiy  Black  or  Mr.  Jolly  that  I  had  been 
married  to  him.  Depones,  Marj'  Black,  in  tliis  company  at  tea,  said  that  she  had 
been  married  to  Mr.  Macgregor  by  tlie  Rev.  Joseph  Robertson.  I  asked  her  if  she 
had  lines?  She  answers,  Wliat  do  I  know?  She,  Mary  Black,  mentioned,  that  Mr. 
Robertson  had  said  when  he  married  tliem.  How  does  such  an  old  man  get  such  a 
young  wife?  or  something  of  that  nature.  She  said  that  tliat  marriage  was  not 
binding:  what  the  devil  signified  two  or  three  words  of  a  minister?  " 

Mrs.  Macnaughton  :  "  'There  was  a  deal  of  conversation  betwixt  Janet  Nicholson 
and  Mary  Black,  she  having  wished  Janet  Nicholson  much  joy,  to  which  Janet  Nichol- 
son returned  some  answei',  but  I  am  not  certain  what  it  was.     Mary  Black  beean 
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and  tx)ld  Janet  Nicholson  about  her  ha.ving  been  before  Mr,  Joseph  Robertson  ;  but 
how  it  began  I  do  not  reicoUect  [225]  exactly.  She  said  she  did  not  know  where  she 
was  when  she  went  into  Mr.  Joseph  Robertson's  ;  and  slie  said  that  Mr.  Macgregor  had 
used  tlireats  to  induce  her  tO'  go  to  Mr.  Robertson's,  and  said  at  the  foot  of  the  stair, 
that  he  would  burn  her  deeds  if  she  did  not  go,  which  deeds  of  her  property  Mr. 
Macgregor,  she  said,  had  keeping  at  that  time :  that  she  said  Mr. 
Macgregor  said  he  would  employ  one  Macdonald,  esq.,  to  stab  Mr. 
Jolly,  if  she  did  not  go  to  Mr.  Robertson's,  and  that  Mr.  Macgregor 
would  go  to  London." — Interrogated,  If  she  ever  heard  Mary  Black, 
the  defender,  say  any  thing  about  her  marriage  not  being  binding  witli  Mr. 
Macgregor  ?  depones  and  answers,  "  0  yes  ;  she  said  that  night  that  it  was  not  binding  : 
she  said,  What  will  two  or  three  words  of  an  outlawed  man  do?  " 

Mr.  Macnaughton  depones,  "  Wlien  Janet  Nicholson  came  in,  Mary  Black,  tlie 
defender,  addressed  her  as  having  been  married  ;  tO'  which  Janet  Nicholson  said, 
That  she  was  married  herself  to  the  person  she  mentioned,  which  was  Mr.  Macgregor. 
— Interrogated,  If  he  ever  heard  tlie  defender  say  any  tiling  about  the  marria.ge  not 
being  binding?  Depones  and  answers,  "  Yes;  I  have  heard  her  say  it  was  not  bind- 
ing, on  account  of  Mr.  Robertson  being  afterwards  under  sentence  of  banishment 
by  the  Court  of  Justiciary  for  forging  lines." 

Evidence  of  circumstances,  etc.  after  the  alleged  marriage : 

Mr.  White,  lapidary,  depones.  That  in  June  1816,  i.e.  immediately  after  the 
marriage,  "  the  pursuer,  with  whom  he  has  been  long  acquainted,  came  to  the 
deponent's  shop,  and  got  three  gold  rings  and  a  brooch  of  Ayrshire  jasper  which 
he  had  bespoke,  and  for  which  he  paid  the  deponent.  Depones,  That  he  was  accom- 
panied by  the  defender  and  Dr.  Macneil."  He  also  [226]  depones.  That  "  while  the 
rings  were  making,  the  defender  tried  a  ring  upon  her  finger,  to  see  if  it  would 
suit;  she  came  to  my  shop  with  the  pursuer  when  she  tried  it.''  And  he  concludes 
as  follows  :  "  Depones,  About  the  month  of  June  I  made  a  gold  brooch  of  a  Brazil 
stone,  by  Mr.  Macgregor's  order,  and,  as  he  said,  for  the  defender. — Interrogated, 
depones,  I  also  furnished,  by  Mr.  Macgregor's  orders,  a  stone  for  the  head  of  a  cane, 
which  he  said  he  was  to  present  to  Dr.  Macneil.  Interrogated,  depones  and  answers, 
When  the  jasper  brooch  was  delivered,  Dr.  Macneil  being  much  fatigued,  was  in 
my  room  with  Mr.  Macgregor.  He  said  to  Mr.  Macgregor,  This  will  cost  a  deal  of 
money,  but  it  does  not  signify ;  it  will  be  all  yours.  Interrogated,  depones  and 
answers,  There  was  a  glass  of  rum  handed  on  this  occasion.  The  defender  was  also 
in  the  room.  I  drank  to  her,  saying,  Mrs.  Macgregor,  your  health.  She  said  nothing, 
but  she  also  drank  to  me. 

Mr.  Neill,  printer  in  Edinburgh,  depones,  "  That  he  is  acquainted  with  tlie  parties 
in  this  cause,  and  was  also  acquainted  with  tlie  late  Dr.  Macneil  of  Stevenston. 
Depones,  That  he  carries  on  the  business  of  printing  in  Edinburgh,  and  that  the 
pursuer  has  wrought  with  him  and  his  father  as  printer  for  upwards  of  twenty 
years.  Depones,  That  he  has  frequently  seen  Dr.  Macneil  and  the  defender  calling 
for  the  pursuer  at  his  printing-office. — Interrogated,  depones.  That  he  recollects, 
in  the  summer  of  1816,  calling  at  Dr.  Macneil's  house  in  company  with  the  pursuer, 
who  had  previously  informed  him  of  his  marriage  with  the  defender.  Depones, 
That  upon  his  return  from  England,  in  the  beginning  of  the  month  of  June  that 
year,  he  was  informed  by  the  pursuer  of  his  marriage  to  Miss  Macneil,  and  the  pur- 
suer requested  the  deponent,  that  in  consequence  of  his  being  so,  he,  the  deponent, 
would  [227]  call  upon  her  at  her  father's  in  Leith  Walk,  in  company  with  him: 
that  the  deponent  begged  tliat  he  would  allow  him  to  delay  his  call  tiU  after  the 
rising  of  the  session,  in  consequence  of  the  great  press  of  business  at  the  time ;  and 
he  accordingly  delayed  calling  for  a  day  or  two  after  the  rising  of  the  session  in 
July,  when  he  called  with  the  pursuer,  as  deponed  to.  Depones,  That  they  were 
cordially  received  by  the  defender,  and  the  deponent  recollects  of  her  shaking  him, 
the  deponent,  by  the  hand,  when  she  received  them.  Depones,  That  he  recollects 
of  her  going  for  her  father,  Dr.  Macneil  ;  and  the  deponent  recollects,  upon  the 
doctor's  coming  into  the  room,  that  he  went  up  to  the  pursuer,  and  took  one  of  the 
pursuer's  hands  in  both  of  his,  shaking  hands  with  him  '  in  a  fondling  manner;'  and 
upon  the  pursuer  mentioning  the  deponent's  name  to  him,  the  doctor  politely  came 
up  to  the  deponent,  and  shook  hands,  and  conversed  kindly  with  him.  Depones,  That 
the  conversation  was  very  general,  and  that  tliere  was  nothing  said,  as  fai-  as  he 
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recollects,  about  tlie  marriage  of  the  parties ;  but  ho  recollects  of  inviting  Dr. 
Macneil  and  the  parties  to  come  to  his  house,  and  tliat  the  invitation  was  accepted 
by  them.  Interrogated,  depones.  That  he  recollects  of  some  spirits  and  water  being 
brought  into  the  room  before  his  coming  away.  Interrogated,  Wliether  any  healths 
were  drank  upon  tlie  occasion!  Depones  ,and  answei-s,  I  most  distinctly  recollect 
of  dr;nkint;-  the  defender's  health  by  tlie  name  of  Mrs.  Macgregor  ;  it  was  the  only 
opportunity  I  had  of  showing  what  was  tlie  object  of  my  visit,  which  was  t^)'  visit  them 
as  a  new-married  couple,  and  I  therefore  most  distinctly  recollect  it.  There  was 
nothing  particularly  marked  in  my  way  of  drinking  her  health,  further  than  that 
I  distinctly  [228]  called  her  Mrs.  Macgregor,  and  drank  to  her  by  that  name. 
Depones,  Tliat  she  returned  the  salutation,  and  drank  the  deponent's  health." 

A  circumstance  arose  from  the  want  of  accommodation  at  the  small  Inn  at 
Holytown,  which  will  be  found  in  the  deposition  of  Mary  Hastie,  daughter  of  the 
inn-keeper  at  Holytown.  She  depones,  "  That  in  October  1816,  Dr.  Macneil,  the 
respondent,  and  the  appellant,  and  Mr.  Jolly,  remained  two  nights  at  the  inn. 
Depones,  That  she,  tlie  deponent,  then  served  at  table  to  the  party,  and  she  recollects 
of  hearing  the  pursuer  recognize  the  defender  as  Mrs  Jolly,  and  drink  to  her  healtli 
as  such  ;  and  this  he  did  during  all  the  time  they  remained  in  the  house.  Inter- 
rogated, depones,  Tliat  during  the  two  days  tliey  were  at  Holytown,  as  above  deponed 
to,  Mr.  Jolly,  the  defender,  and  the  pursuer,  all  slept  in  the  same  bed-room  at  night, 
as  it  was  a  double-bedded  room  ;  in  one  of  the  beds  of  which  Mr.  Jolly  and  the  defender 
slept  together,  and  in  the  other  Mr.  Macgregor,  the  pursuer,  there  being  no  further 
accommodation  in  the  house.  Interrogated  for  the  pursuer,  depones.  That  she  judged 
that  Mr.  Jolly  and  the  defender  slept  in  the  same  bed,  as  above  deponed  to,  from  the 
circumstance  of  Mr.  Jolh'  asking  of  the  witness  a  bed  for  himself  and  Mrs.  Jolly. 
Depones,  That  they  all  went  at  the  same  time  into  the  bed-room ;  and  the  deponent 
was  not  in  the  room  tiU  next  morning,  after  the  gentlemen  had  left  it ;  and  she 
went  in  and  saw  Mrs.  Jolly." 

There  can  be  no  doubt  that  tliis  evidence  is  conclusive  to  establish  the  fact  of 
the  appellant  and  Mr.  Jolly  having  slept  together  in  the  same  bed,  while  the  respond- 
ent actually  slept  in  another  bed  in  the  same  room.  It  has  not  been  pretended  even, 
far  less  is  there  [229]  any  evidence,  that  Mr.  Jolly  received  the  smallest  liint  or 
surmise  to  lead  him  to  entertain  the  slightest  doubt  as  to.  the  lawfulness  and  security 
of  his  marriage.  The  arrangement,  consequently,  could  not  be  different;  and  the 
evidence  given  by  the  girl,  who  attended,  is  as  strong  and  direct  a,s  the  nature  of  the 
case  could  admit  of.  Here,  then,  is  proof  of  the  most  extraordinary  personal  sanction 
by  the  respondent,  of  tlie  character  and  status,  as  married  persons,  which  the  appel- 
lant and  Mr.  JoUy  had  held  for  five  months  before. 

After  this  scene  the  parties  returned  to  Edinburgh.  Their  friendship  continued 
uninten-upted.  The  respondent  visited  Dr.  Macneil,  and  tlie  appellant  and  Mr.  Jolly, 
and  recognised  them,  both  in  word  and  in  deed,  as  in  a  lawful  state  of  matrimony. 

Dr.  Macneil  died  on  the  15th  of  May  1817,  the  respondent  being  then,  as  he  had 
been  all  along,  in  possession  of  the  Doctor's  settlements.  Did  he  alter  his  conduct 
then?  The  appellant  appeals  to  the  evidence.  Mrs.  Margaret  MiUer  depones,  "  That 
she  was  in  Dr.  Macneil's  house  on  the  day  of  the  funeral,  when  there  were  various 
persons  present :  That  the  whole  company,  including  the  pursuer,  (respondent,)  con- 
sidered Mr.  JoUy  and  the  defender  (appellant,)  as  the  master  and  mistress  of  tlie 
house,  and  their  healths  were  drank  to  as  sucli.  Interrogated,  depones.  That  upon  this 
occasion  she  repeatedly  heard  the  pursuer,  Mr.  Macgregor,  drink  to  the  health  of 
the  defender  as  Mrs.  Jolly;  and  she  is  perfectly  certain  of  this  fact."  Here  the 
deponent  of  herself  mentioned,  without  any  interrogatory,  that  she  was  also  present 
in  Dr.  Macneil's  house  the  day  before  the  funeral.  Depones,  ''  That  the  pursuer  was 
there  at  the  same  time,  and  lie  [230]  went  out  alone  with  the  deponent.  Depones, 
That  on  this  occasion  the  deponent  put  the  question  to  tlie  pursuer,  Wlio  it  was 
that  married  Mr.  and  Mrs.  Jolly?  to  which  the  pursuer  answered.  That  it  was  Dr. 
llobertsoii,  minister  of  South  Leith  ;  and  the  pursuer  at  the  same  time  mentioned, 
that  he  was  personally  present  at  the  ceremony.  Interrogated,  depones.  That  she, 
the  deponent,  after  the  funeral  of  Dr.  Macneil,  frequently  visited  in  the  house  of 
Mr.  and  Mrs.  Jolly,  in  which,  on  two  several  occasions,  she  met  with  the  pursuer,  on 
both  of  which  he  recognized  the  defender  as  Mrs.  Jolly.  Depones,  Tliat,  indeed,  upon 
many  other  occasions,  when  the  deponent  liappeued  to  meet  him,  the  pursuer  recoo-- 
nized  the  defender  to  the  deponent  as  the  wife  of  Mr.  Jolly." 
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John  Carr:  After  mentioning  what  had  occurred  in  April  ll~!16,  when  the  re- 
spondent dechired  that  Mr.  Jolly  vma  to  be  the  husband  of  tlie  appellant,  he  goes  on 
to  depone,  "  That  about  sis  or  seven  weeks  after  this,"  (which  could  not  bt  above  a 
week  or  two  after  the  marriage),  "'  the  deponent  happened  to  be  in  the  shop 
of  a  Miss  George,  in  tlie  Kirkgate  of  Leitli.  Depones.  That  Miss  George  then 
mentioned  to  the  deponent  tliat  Mr.  Jolly  and  the  defender  had  been  married  by 
Dr.  Robertson,  minister  of  South  Leith.  Depones,  That  tlie  first  time  the  deponent 
saw  the  puisuer,  he  put  it  to  him  whether  this  was  the  case  or  not;  and  the  pursuer 
intima.ted  to  the  deponent  tliat  it  really  was  so.  Interrogated,  Whether  the  pursuer 
ever  showed  the  deponent  the  gloves  which  he  said  lie  had  received  on  occasion  of 
the  marriage  of  the  defender  and  Mr.  Jolly?  depones,  That  he  cannot  charge  his 
memory  whether  tlie  pursuer  did  so  or  not ;  but.  he  recollects  seeing  the  pursuer  have 
a  pair  of  new  gloves,  [231]  which,  according  to.  tlie  best  of  the  deponent's  recollection, 
he  told  him  were  the  gloves  he  received  on  the  occasion  of  the  marriage.  Interrogated, 
depones,  That  the  deponent  and  Mr.  Macgregor  sat  in  the  same  pew  in  the  Chapel  of 
Ease  ;  and  that  subsequent  to-  tlie  period  which  has  been  alluded  to,  Mr.  Jolly  and 
tlie  defender  were  in  the  practice  of  occasionally  coming  to  sit  in  the  same  pew,  as 
visitors  ol  Mr.  Macgregor.  Depones,  That  he  never  knew  Mr.  Macgregor  to  come 
along  with  Mr.  Jolly  and  tlie  defender  to  the  seat,  but  Mr.  Macgregor  was  generally 
in  it  before  they  came.  Depones,  That  after  the  service  was  over,  tlie  pursuer 
always  walked  away  in  company  witli  the  defender  and  Mr.  JoUy.  Depones,  That 
upon  one  occasion,  several  months  after  Dr.  Macneil's  death,  the  deponent  recollects 
of  being  in  Mr.  Jolly's  house  to  tea,  along  with  a  number  of  other  persons,  and 
among  the  rest  the  pursuer.  Depones,  That  upon  this  occasion  the  deponent,  re- 
collects that  wine  and  spirits  were  brought  in,  and  the  health  of  Mr.  and  Mrs. 
Jolly  was  drank  by  tlie  company,  the  pursuer  being  present. ;  but  the  deponent 
cannot  exactly  say  tliat  the  pursuer  personally  dra.nk  tlieir  healtlis.  Interrogated 
for  the  pursuer,  Wliether  he  can  say  how  often  the  defender  and  Mr.  Jolly  came  to 
the  Chapel  of  Ease,  as  above  deponed  to ;  and  whether  it  was  twice  or  thrice  he  saw 
them  there?  depones,  that  he  cannot  exactly  say  how  often,  but  he  is  certain  that  he 
has  seen  tliem  there  at  least  a  dozen  of  times." 

Margaret  Craig  depones,  "  That  she  was  in  the  service  of  the  la.te  Dr.  Macneil, 
in  the  capacity  of  housekeeper,  from  Martinmas  1807  to  Martinmas  1816.  Depones, 
That  she  repeatedly  saw  the  pursuer  in  the  Doctor's  house,  from  July  1815,  when  the 
defender  came  to  the  liouse,  till  the  deponent  left  the  service  ;  [232]  and  after  the 
defender  became  Mrs.  Jolly,  which  was  on  the  13tli  June  1816,  the  deponent  has  seen 
him  repeatedly  tliere  at  dinner  and  tea,  both  in  the  drawing-room,  and  in  the  dining- 
room  or  par.'our.  Depones,  That  they  dined  several  times  in  the  drawing-room,  to 
avoid  disturbing  the  Doctor.  Depones,  That  upon  tliese  occasions  she  lias  heard  the 
pursuer  drink  repeatedly  to  the  defender  and  Mr.  Jolly,  by  the  names  of  Mr.  and 
Mrs.  Jolly  ;  and  the  deponent  recollects,  on  repeated  occasions,  of  the  pursuer  asking 
tlie  deponent,  when  he  called  at  any  time  at  tlie  door,  how  Mr.  and  Mrs.  Jolly  did, 
after  asking  for  Dr.  Macneil.  Depones,  That  she  cannot  recollect  whether  the 
deponent's  husband  was  present  at  these  occasions,  when  tlie  pursuer  drank  to  the 
defender  by  the  name  of  Mrs.  Jolly,  but  that  nobody  else  was  present.  Depones,  That 
Mr.  Jolly  always  stayed  in  Dr.  Macneil's  house  after  the  defender's  marriage  with 
Mr.  Jolly." 

Her  husjand,  William  Allan,  being  interrogated,  "  Whether  it  consists  with  his 
knowledge  that  the  pursuer  acknowledged  tlie  defender  and  Mr.  Jolly  as  married 
persons  after  their  marriage?  depones.  That  he  has  heard  the  pui-suer,  o-n  various 
occasions,  drink  to-  them  as  married  persons,  betwixt  the  time  of  their  nia.rriage  in 
June  1816  and  the  October  following,  when  the  deponent  went  to  sea.  Depones,  That 
the  pursuer  has  dined  different  times  during  that  period  in  Dr.  Macneil's  house; 
and  the  deponent  distinctly  recollects  o.f  the  pursuer  drinking  to.  them  boUi  as 
married  persons."  He  then  goes  on  »to  mention  a  party  in  which  the  respondent 
drank  tlie  appellant's  health  as  Mrs.  Jolly.  Afterwards,  upon  cross-interrogation, 
he  depones,  "  That  tlie  defender's  marriage  witli  Mr.  Jolly  took  place  in  the  month 
of  June  1816,  and  the  deponent  was  present  at  the  marriage.  Depones,  [233]  That 
he,  the  deponent,  dined  with  the  defender  and  Mr.  Jolly  in  Dr.  Macneil's  parlour  on 
these  occasions,  when  he  heard  the  pursuer  drink  to  the  defender  and  her  husband, 
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by  tiie  name  of  Mr.  and  Mrs.  Jolly :  Tliat  he  does  uot  recollect  whether  Dr.  Mocneil 
was  present  on  all  these  occasions  that  the  deponent  dined  there ;  nor  can  he  say 
whether  he  was  present  on  any  of  tlie  occasions  when  the  pursuer  drank  to  the 
defender  by  the  name  of  Mrs  Jolly." 

Evidence  of  Jolly's  UKirriay:e  by  Dr.  Robertson,  of  South  Leitli : 

Dr.  Robertson,  after  statinfj;  that  he  knew  Dr.  Macneil  by  sight,  being  inter- 
rogated, "  If  he  was  applied  to  in  June  181G,  to  come  to  Dr.  Macueil's  house,  to 
marry  Dr.  Macuiel's  daughter?  depones  and  answers,  I  was  applied  to ;  and  I 
answered  that  it  was  not  convenient  to  go  to  Dr.  Macneil's  house;  but,  if  they 
would  come  to  my  house  in  the  evening,  I  would  see  them  there.  Mr.  Jolly  was  the 
person  who  applied  to  me  at  this  time,  and  he  showed  to  nie  then  a  certificate  of 
proclamation  of  banns,  in  the  usual  form,  otherwise  I  would  not  have  invited  them 
to  my  house.  Interrogated,  If  the  parties  came  to  tlie  deponent's  liouse  in  a  coach  at 
the  time  appointed?  depones  and  answers.  Yes,  tliey  came  about  half-past  seven 
that  evening,  which,  I  think,  was  the  13tli  of  June  1816.  Interrogated,  Wlio  were  the 
parties  that  came  in  the  coach?  depones  aaid  answers,  I  was  standing  at  my  own 
window  when  the  coach  arrived,  and  Mr.  Jolly  was  the  first  person  who  stept  out 
of  it ;  he  then  handed  out  Dr.  Macneil,  and  was  followed  by  Miss  Macneil  and  some 
of  the  domestics;"  and  the  witness  added,  "  Dr.  Macneil  walked  up  tlie  first  flight  of 
steps,  amounting  to  ten,  in  my  sight,  with  his  arm  in  Mr.  [234]  Jolly's,  without  any 
apparent  difficulty  ;  and  when  they  were  all  assembled  in  the  dining-room.  Mrs. 
Robertson  came  and  told  me,  and  I  went  in  to  them.  Interrogated,  If  Dr.  Macneil 
made  any  observation  previous  to  the  marriage  ceremony,  and  what  it  was?  depones 
and  answers,  I  found  them  seated  ;  he  immediately  rose  slowly,  and  hoped  I  would 
excuse  an  old  man,  who,  by  reason  of  some  infirmities,  was  unable  to  rise  so  readily, 
and  make  so  polite  a  bow,  as  he  was  accustomed  to  do  in  his  younger  da3's.  Inter- 
rogated, What  then  took  place?  depones  and  answers,  I  requested  him  to  be  again 
seated  ;  he  replied.  No ;  I  have  come  to  give  away  my  daughter  to  Mr.  Jolly,  and  I  must 
do  so  in  the  usual  manner ;  on  which  he  stepped  forward,  took  her  by  the  hand,  and 
placed  her  near  Mr.  Jolly.  Immediately  thereafter  I  offered  up  a  prayer,  gave  the 
parties  a  few  exhortations,  concluded  with  thanksgiving,  in  all  which  Dr.  Macneil 
seemed  to  be  much  interested,  for  he  requested  them  to  remember  the  exhortation,  and 
to  act  accordingly.  When  I  found  him  so  disposed,  I  said  I  hoped  he  would  be  kind  to 
the  young  people;  to  whicli  he  replied.  Sir,  I  have  been  kind  to  them;  I  will  be 
kind  to  them  still,  and  nothing  shall  be.  wanting  on  my  part  to  make  them  happy. 
I  distinctly  remember  the  expression.  I  then  certified  the  marriage  on  the  lines  of 
proclamation  ;  and  my  constant  form  of  words  are:  '  The  above  designed  parties  were 
married  before  witnesses,  by  James  Robertson,  minister.'  I  then  wished  the  parties 
much  joy,  and  they  left  the  room  as  they  entered.  Dr.  Macneil  in  Mr.  Jolly's  arm, 
and  the  rest  followed.  Interrogated  for  the  pursuer,  If  he  was  acquainted  with 
Mr.  Jolly  previous  to  the  marriage?  Depones  and  answers,  I  was  not  personally 
acquainted  with  him  previous  to  the  marriage,  nor  to  my  know--[235]-ledge  had  I 
ever  seen  him,  except  in  church,  as  he  was  a  member  of  my  congregation,  and  I 
knew  there  was  such  a  person,  though  he  did  not  visit  my  house;  and  I  heard  he 
was  a  suitor  of  Miss  Macneil's.  Interrogated,  If  he  recollects  from  whom  he  heard 
that  Mr.  Jolly  was  to  be  married  to  Miss  Macneil?  depones  and  answers.  No  ;  I  do  not 
recollect  it ;  but  it  was  the  general  report  of  the  parish  at  that  time.' 

Afterwards,  being  interrogated,  "Who  he  gave  tlie  certificate  of  marriage  to? 
depones  and  answers,  I  gave  it  to  the  bride,  as  I  always  do.  Interrogated,  In  what 
form  he  asked  the  parties  if  they  were  willing  to  be  married?  depones  and  answers, 
I  said  to  Mr.  Jolly,  do  you  take  this  woman,  (they  having  joined  hands),  whom  you 
have  by  the  hand,  to  be  your  lawful  married  wife;  and  do  3'ou  promise  before  God, 
and  these  witnesses,  to  be  a  faithful  and  a  loving  husband  to  her,  till  God  shall 
separate  you  by  death?  Mr.  Jolly  replied,  I  do.  I  then  said  to  the  bride.  Do  you 
take  this  man,  whom  you  have  by  tlie  hand,  to  be  your  lawful  married  husband  ;  and 
do  you  promise  to  h&  a.  faithful,  a  loving,  and  a  dutiful  wife  to  him,  tiU  God  shall 
separate  you  by  death?  And  the  conclusion  then  is.  Before  these  witnesses,  I  declare 
you  married  persons  ;  and  whom  God,  in  his  good  providence,  has  thus  united,  let 
no  man  put  asunder." 

Mrs.  Robertson  again  depones,  "  I  recollect  the  marriage  perfectly,  but  I  cannot 
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say  exactly  as  to  the  date,  but  I  have  no  doubt  it  was  about  that  time."  (June  1816). 
Interrogated,  "  If  the  parties  came  to  their  house  in  a  coach?  depones  and  answers, 
Yes,  they  did.  Interrogated,  Who  accompanied  them?  depones  and  answers,  Dr. 
Macneil  was  of  the  party,  and  a  person  who  I  understand  was  housekeeper  to  Dr. 
Macneil ;  and  tliere  was  a  bridegroom  man,  but  I  do  not  recollect  [236]  his  name. 
Interrogated,  If,  at  the  ceremony.  Dr.  Macneil  gave  away  his  daughter?  depones 
and  answers.  Yes,  he  did.  Interrogated,  If  any  convereation  took  place  between 
Dr.  Robei-tson  and  Dr.  Mac-neil,  before  or  after  the  marriage  ceremony?  depones  and 
answers.  Yes,  a  good  deal.  When  Dr.  Robertson  came  into  tlie  room,  Dr.  Macneil 
attempted  to  get  up  from  the  sofa,  which  he  did  with  great  difficulty,  and  said  very 
politelj-,  he  hoped  Dr.  Robertson  would  forgive  the  infirmities  of  an  old  man  ;  on 
which  Dr.  Robertson  went  forward  and  took  him  by  the  hand,  and  said  he  was 
glad  he  was  giving  his  countenance  tc  the  young  couple,  as  he  knew  it  was  in  his 
power  to  be  of  use  to  them;  to  which  Dr.  Macneil  replied,  he  did  so  with  all  his 
heart,  as  he  had  already  done  something  for  them,  and  he  intended  still  to  do  more. 
Dr.  Robertson  told  Dr.  Macneil  that  he  might  sit  during  the  ceremony;  Dr.  Mac- 
neil replied,  that  he  had  come  for  the  purpose  of  giving  away  his  daughter,  and  he 
would  do  it.  Interrogated,  If  Dr.  Macneil  wished  Mr.  and  Mrs.  Jolly  much  happi- 
ness after  the  ceremony  was  over?  depones  and  answers,  Yes,  he  did  so,  with  great 
affection.  Interrogated,  If  the  parties  then  went  away?  depones  and  answers, 
Yes,  after  getting  the  marriage  lines  signed." 

When  the  case  came  on  for  hearing  in  the  House  of  Lords  in  June  1287,  the 
Lords  ordered  that  it  should  stand  over  till  the  following  session,  that  it  might  be 
considered  whether  Mr.  Jolly  and  the  children  ought  not  to  have  been  cited  as 
parties,  and  whether  the  Courts  below  ought  not  to  have  given  judgment  on  the 
conclusion  of  adherence,  (restitution  of  conjugal  rights). 

[237]  Dr.  Lushington,  for  Respondent :  It  was  the  rule  in  these  matrimonial  cases, 
that  it  was  not  necessary  to  cite  any  party  except  tie  principal  one.  Upon  a  search 
of  the  records  of  the  Scotch  Ecclesiastical  Court  since  the  year  1740,  it  appeared 
that  this  had  been  the  uniform  practice,  and  the  same  rule  had  prevailed  in  the 
ecclesiastical  courts  in  this  countrv' ;  and  when  in  a  suit  for  a  divorce,  for  instance, 
only  the  principal  party  had  been  called,  all  behind  were  bound,  except  there  was 
collusion.  Both  in  Scotland  and  England  this  practice  was  founded  on  the  rule 
of  the  civil  law,  and  tlie  chief  authorities  would  be  found  in  Hargrave's  law  tract 
on  the  case  of  the  Duchess  of  Kingston.  Mr.  JoUy  and  the  children  might  have  made 
themselves  parties  to  the  suit  in  this  instance  if  thej^  had  thought  proper,  but 
neither  the  pursuer  nor  the  Court  were  bound  to  call  them  ;  and  upon  the  same 
rule,  the  learned  Judge  who  had  decided  the  case  of  Dah-ymph  v.  Balrymph  had  not 
req  lired  that  Laura  Manners,  although  interested,  should  be  made  a  party,  and 
she  had  only  made  herself  a  party  when  the  judgment  was  under  appeal.  As  to  the 
adherence,  no  judgment  on  it  was  necessary,  since  tliat  conclusion  was  a  matter  of 
style,  and  as  adherence  was  by  law  consequent  on  the  declarator. 

Dr.  Jenner,  for  Appellant:  Admitting  the  general  rule  to  be  that  it  was  only 
necessary  to  cite  the  pars  printi/palis,  that  rule  was  not  without  exceptions.  It  was 
not  necessary  to  cite  parties  who  were  remotely  interested  ;  but  here  the  interests 
of  Mr.  Jolly  and  the  children  were  immediate  and  most  important.  The  Court 
below  had  given  judgment  only  on  the  declarator,  and  that  alone  was  appealed 
from;  and  of  that  alone  their  Lordships,  as  a  court  of  review,  could  take  [238] 
notice.  On  the  point  of  adherence  no  specific  judgment  had  been  given,  and  yet 
that  was  a  distinct  conclusion  in  tlie  summons,  and  judgment  ought  to  be  given 
upon  it  below  before  the  Lords  could  entertain  the  question. 

(7th  March  1828.)  Eldon  (Earl  of) :  This  case  comes  before  your  Lordships  again 
upon  a  question  which  has  stood  over  since  the  preceeding  session,  as  to  whether 
there  ought  not  to  liave  been  other  parties  cited  in  the  suit. 

I  am  extremely  glad  that  your  Lordships  did  allow  it  to  stand  over,  that  this 
question  might  be  considered  before  the  case  was  heard  on  the  merits:  1st.  Beca.use 
it  was  proper  to  consider  whether  the  general  doctrine  as  to  parties  was  applicable 
to  this  particular  case :  and  2dly.  Whelther  it  was  not  necessary  that  Mr.  Jolly,  the 
second  husband,  if  I  may  so'  speak,  and  tlie  children  of  Mr.  Jolly,  who  may,  perhaps, 
be  considered  as  the  children  of  Macgregor,  should  not  be  cited  as  parties  before 
your  Lordships  proceeded  to  hear  this  cause  on  the  merits. 
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This  is  not  a  mere  action  of  declarator,  unless  the  praj-er  of  the  summons  be 
that  which  is  usual  in  actions  of  declarator ;  and  I  say  so  because  it  is  important 
that  some  attention  should  be  paid  to  tlie  prayer  of  tliis  summons,  which  is  for 
sentence  and  decreet,  not  onlj'  "  finding  and  daclariug  that  Macgregor  and  Mary 
Macneil,  the  defender,  are  lawful  married  jiersons,  husband  and  wife  of  each 
other,"  but  also  "  decerning  and  ordaining  the  said  defender  to  adhere  to  and 
cohabit  witli  the  pursuer,  and  treat  and  entertain  him  in  all  respects  as  her 
husband."  And  one  question  may  be,  (I  say  it  witliout  prejudice,)  whether  he, 
having  acted  as  in  these  papers  he  is  said  to  have  done  towards  his  wife,  if  she 
be  liis  wife,  can  [239]  now  not  only  support  a  claim  tO'  the  civil  consequences  results- 
iug  from  tlie  marriage,  but  also  call  with  effect  for  a  judgment  decerning  and 
ordaining  the  woman  with  respect  to  whom  he  has  so  conducted  himself,  to  return  to 
him  and  cohabit  witJi  him,  and  treat  and  entertain  him  in  all  respects  as  her 
husband.  What  would  be  the  case  in  this  country,  if  a  person  so  conducting  him- 
self were  to  institute  a  suit  for  tlie  restitution  of  conjugal  rights,  I  do  not  say;  but 
I  wish  to  have  that  question  argued  here.  And  I  doubt,  indeed,  whether  a  person 
who  makes  a  present  of  his  wife  to  another,  as  this  man  has  done,  if  she  be  his  wife, 
ought  to  be  suffered  to  come  into  a  court  of  justice  with  effect  for  a  sentence  calling 
upon  her  to  return  tO'  him  again,  and  act  witJi  respect  to  him  as  a  faithful  and 
dutiful  wife. 

With  respect  to  the  authorities  which  have  been  cited  as  to  the  general  rule  in 
cases  of  this  kind  with  refereiice  to  the  parties  to  be  called,  if  you  should  agree  in 
the  general  doctrine,  but  doubt  whether  it  applies  to  the  case  now  before  you,  it  is 
not  in  your  power  to  determine  that  hei  e  ;  but  the  cause  must  be  remitted  to  have  that 
point  fuUy  considered,  and  properly  adjudicated.  It  is  indeed  insisted  in  these 
papers,  that  it  is  not  necessary  that  Mr.  Jolly  should  be  made  a  party  ;  but  what 
may  be'  the  case  with  respect  to  the  children  does  not  seem  to  have  been  considered 
below  at  all,  and  it  may  be  necessary  to  send  the  cause  back  again. 

Another  circumstance  to  be  considered  is  this:  in  tliis  case,  prima  facie,  you 
have  the  father  of  the  children  before  you,  and — in  this  I  may  be  wrong — if  Mac- 
gregor is  in  law  their  father,  then  he  is  their  tutor;  and  if  so,  this  is  a  curious  dis- 
position of  parties,  [240]  for  that  he  would  not  properly  discharge  tlie  duties 
of  a  tutor  is  obvious. 

The  general  rule  in  these  matrimonial  cases  is,  that  no  party  is  called  except 
the  party  principally  interested ;  and  this  is  not  confined  entirely  to  marriage 
cases,  for  it  prevails  to  a  certain  extent  in  the  Court  which  I  have  attended  during 
a  great  portion  of  my  life  ;  for  where  an  infant  tenant  in  tail  is  made  a  party  and 
dies,  the  remainder  men  are  bound  by  what  has  been  done  with  respect  to  him,  as 
he  is  the  principal  party  interested.  But  it  is  not  denied  that  the  Court  may  in 
special  cases  bring  other  parties  before  it:  and  it  may  b«  proper  now  to  hear  the 
case  on  the  merits,  as  that  may  enable  us  more  clearly  to  see  whether  this  is  a  case 
of  that  nature. 

If,  upon  hearing  the  case  on  the  merits,  you  should  now  be  enaWed  to  reverse 
the  judgment  of  the  Court  Ijelow,  or  affirm  it,  Macgregor  can  have  no  cause  of  com- 
plaint against  the  course  adopted  ;  and  if  your  Lordships  find  that  you  can  terminate 
this  case  without  further  delay,  it  is  highly  proper  that  you  should  dO'  so,  as  other- 
wise the  remit  to  the  Court  of  Session  must  be  attended  with  considerable  delay, 
and  with  much  misery  in  tlie  interval  to  some  of  the  parties. 

Another  point  is  very  material,  and  may  require  much  to  be  said  upon  it.  In 
the  Commissary  Court  tJiey  find  facts  and  circumstances  sufficient  to  elide  (rebut) 
or  not  to  elide,  as  the  case  may  be,  the  presumption  of  matrimonial  consent ;  and  they 
have  carried  these  findings  so  far  as  to  apply  them  to  marriages  regularly  and 
solemnly  celebrated.  Then,  supposing  a  marriage  not  to  be  questioned,  on  the  ground 
that  the  consent  has  been  made  out  by  force  or  fear,  you  may  have  to  consider 
whether  evidence  may  be  ad-[241]-mitted  of  other  circumstances  independent  of  force 
and  fear,  sufficient  to  elide  (rebut)  the  presumption  of  marriage  arising  from 
consent  adliibited  in  the  most  solemn  and  regular  manner,  even  in  fnci^  ecclesiae. 
This  is  a  most  serious  and  important  point,  and  one  which  it  may,  perhaps,  be  now 
somewhat  dangerous  to  decide  in  either  way.  I  have  said  so  much,  however,  because 
I  do  not,  at  present,  see  how  this  case  can  be  decided  without  reference  tO'  that 
point. 
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We  are  ready  now  to  hear  the  case  on  the  merits;  but  let  it  be  kept  in  view, 
that  this  is  not  merely  an  action  of  dechirator  of  marriajre  for  the  purpose  of  en- 
forcing a  civil  right  to  property,  but  also  a  suit  for  the  restitution  of  conjugal 
rights. 

[As  it  has  been  the  design  of  the  Repoi-ter  to  bring  the  material  part  of  this  case 
within  the  shortest  compass,  consistent  with  the  necessary  purpose  of  giving  a 
couipiete  view  of  it,  he  refers,  for  the  detail  of  the  arguments,  to  tJie  repoi-ts  in  the 
Court^  below,  and  confines  himself  to  tlie  new  matter  of  argument  which  was  brought 
forward  in  the  House  of  Lords.] 

Distinction  between  regular  and  irregular  marriages. 

Dr.   Lushington   (21st  March   1828):    In  cases  of   irregular   marriage,  there  is 
nothing  which  fully  indicates  consent.     Take  the  insUuice  of  a  marriage  per  verba 
de  presenti,  guarded  by  no  form  whatever,  the  consent  must  be  somewhat  doubtful, 
and  even  the  expressions  themselves  may  lea.ve  it  a  matter  of  doubt  whether  they 
were  really  meant  as  expressions  of  consent  de  presenti :  and,  therefore,  it  may  be 
necessary  to  admit  extrinsic  evidence  as  to  whether  the  parties  did   really  mean 
at  the  moment  to  contract  an  immediate  marriage;  and  yet,  in  the  [242]  instance 
of  a  marriage  of  that  description,  Lord  Stowell  in  the  Case  of  Dalrymple  said  where 
the  words  of  consent  were  clear,  evidence  ought  not  to  be  admitted  to  rebut  their 
import  by  circumstances.     So  in  the  instance  of  a  marriage  by  a   promise  cum 
copula,  there  may  be  a  doubt  as  to  whether  the  promise  to  marry  was  really  given. 
So  in  the  case  of  a  marriage  by  cohabitation  as  naan  and  wife,  the  true  rule  is,  that 
such  cohabitation  is  an  indication  of  consent  to  marriage,  but  that  this  may  be 
rebutted    by   extrinsic   evidence,   otherwise   the   cohabitation    itself    would    make   a 
marriage,  although  no  such  thinsr  w:,s  intended  by  either  of  the  parties.     In  these 
instances  although  the  marriages  when  fuUy  made  out  are  available  as  to  the  civil 
rights  of  the  parties,  they  are  not  fully  recognised  by  the  law  of  Scotland,  and  the 
parties  are  by  law  punishable.     Xo  marriage  is,  by  the  law  of  Scotland,  regular, 
unless  celebrated  before  a  clergyman.     The  law  prescribes  no  particular  form,  but 
those  used  by  the  clergymen  of  the  church  are  aU  essentially  the  same ;  1st,  there  is, 
an  express  inquiry  as  to  consent  by  tlie  clergyman :   2d,  tliere  is  an  eixpression  of 
assent  by  tlie  parties:   3d,  there  is  the  declaration  tliat  they  are  married  persons: 
and,  4th,  there  is  the  nuptial  benediction.     Here,  then,  there  is  something  infinitely 
more  certain  and  binding  than   in  the  cases  of  irregular  marriage.     I  say,  that, 
by  the  law  of  Scotland,  marriage  is  not  solely  a  civil  contract,  and  so  say  Stair  and 
Bankton,   and  Erskine  says  something  to  the  same  effect.     The  law  was  founded 
on  the  ancient  canon  law,  which  allowed  civil  rights  to  irregular  marriage,  but  at 
the  same  time  held  no-  marriage  perfect  that  was  not  celebrated  before  a  clergyman 
{MacJaclilan  v.  Dohsun,  Fac.  Coll.  Dei.  1796);  and  it  is  quite  clear,  that  this  consent 
adhibited   before  a  clergynuan  was  considered   as  the  test  of  consent   in  the   irre- 
[243]-gular  man-iages,  the  question  being  whether  the  consent  was  adhibited  in  a 
manner  somewhat  equivalent.     The  difference  is  this  ;  1st.  In  the  regular  marriage 
there  is  the  presence  of  an  ofiScer  to  whom  the  law  entrusts  the  celebration  of  marriage. 
2d.  The  jjarties  are  in  the  complete  knowledge  of  what  is  meant  to  take  place,  as 
it  is  the  duty  of  the  clergyman  to  explain  the  ceremony,  and  call  for  an  indubitable 
consent;  and,  in  such  circumstances,  silence,  a  bow,  or  a  curtsey,  may  be  as  clear 
evidence  of  consent  as  words.     3dly.  There  is  the  invocation  of  the  Deity,  rendering 
the  contract  a  solemn,   religious  ceremony.     No  more  can  be  done  to   render  tlie 
existence  of  the  consent  certain,  since  the  act  itself  is  evidence  of  it  far  beyond  any 
evidence     that     can     be     brought     against     it.         The     law     says,      "  you      are 
Ixiund    by    what    you    have,    in    the    most    solemn    manner,     professed    to    have 
willingly  done,  and  you  shall  not  be  permitted  to  make  use  of  the  institutions  of 
your  countiy  to  overthrow  them."     Can  any  court  permit  parties  thus  to  prostitute 
a  most  solemn  and  sacred  ceremony?  it  surely  cannot:  otherwise  the  consequences 
may  be  dreadful  to  the  parties  themselves,  to  tlieir  issue,  and  tO'  the  public.     For 
instance,  after  a  solemn  regular  marriage,  the  wocman  repents,  she  proves  unfaith- 
ful, and  if  to  that  infidelity  she  adds  bigamy,  that  will  be  evidence  of  the  absence 
of  consent  to  the  first  marriage.     That  is  their  argument?  and  see  what  may  be  the 
consequences  to  society  !  To  what  perjury,  subornation  of  perjury  :  to  what  infidelity 
it  may  give  rise!     Some  of  tlie  judges  below  seem  to  think  that  this  doctrine  may  be 
true  in  case  of  marriages  celebrated  with  regular  proclamation  of  banns,  but  not 
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to  cases  where  the  marriiige  is  celebrated  before  a  clergyman  without  actual  pro- 
clamations of  banns,  [E/(/(i7i,  Earl  of:]  Can  we  consider  tiie  case  at  all  in  that  view, 
when  the  Court  below  has  admitted  the  [244]  evidence,  and  tiiere  is  no  appeal  from 
it/] — We  have  no  occasion  to  insist  upon  this  jioint,  as  we  consider  our  case  clear  on 
the  evidence;  but  we  have  dwelt  upon  it  because  your  Lordships  appeared  desirous 
to  have  it  argued.  But  with  respect  to  tlie  proclamation  of  banns,  whatever  might 
have  been  the  case  originally  by  the  law  of  Scotland,  a  marriage  celebrated  by  and 
before  a  clergyman  is  a  marriage  celebrated  in  fafie  ccchsiir,  whether  there  has  been 
actual  proclamation  of  banns  or  not.  When  a  marriage  has  been  celebrated  before 
a  clergyman,  the  fact  of  proclamation  is  not  to  be  traversed,  and,  if  tliis  be  an  error, 
communis  error  facit  jus.  Proclamation  of  banns  is  itself  no  e<vidence  of  consent, 
and  the  parties  may  resile  after  such  proclamation,  and  it  seems  ratlier  intended 
to  put  the  public  on  its  guard.  The  test  of  a  regular  marriage  is  thei  consent  ad- 
hibited in  the  formal  and  solemn  manner  before  a  clerg\'man  :  and  the  few  cases 
cited  {.Yii'en  v.  Cumminr/,  Fount.  501  ;  Caimeriin  v.  Malculm,  29th  .June  1756,  Mor. 
Diet.  12680;  Allan  v.  Tnung.  11th  August  177.'?,  Rec.  Com.  Court)  as  to  the  evidence 
having  been  received  to  rebut  the  presumption  of  consent  arising  from  such  a 
marriage,  were  cases  of  either  gross  fraud,  or  where  one  of  the  parties  was  of  such 
tender  years  as  to  render  that  party  incapable  of  deliberate  consent ;  and  no  case 
has  as  yet  gone  the  length  of  holding  that  a  deliberate  consent,  in  a.  regular  form, 
given  by  parties  capable  of  consenting,  can  be  rebutted  by  extrinsic  evidence.  But 
suppose  it  admissible,  try  it  by  the  test  laid  down  in  the  case  of  Dalryniple,  or 
suppose  all  the  facts  to  be  admitted,  pell  mell,  there  is  nothing  to  rebut  the  presump- 
tion of  consent  in  this  case. 

Then,  as  to  the  interlocutors  decerning  for  adherence.  There  is  a  separate 
action  for  adherence,  which  may  be  met  by  the  misconduct  of  the  party ;  but  that 
does  not  apply  to  the  declarator,  which  is  simply  a  declaration  of  status.  The 
judgment  then  is  good  as  far  as  concerns  the  declarator,  and  the  exceptio  personalis 
is  out  of  the  question.  This  is  the  effect  of  tlie  canon  [245]  law,  on  which  the  law 
of  Scotland  is  founded,  except  as  it  was  altered  at  the  time  off  the  Reformation, 
and  the  authorities  may  be  found  cited  in  the  case  of  Dalrymple,  and  in  Bell's  book 
on  Legitimacy  ;  and  as  to  the  adherence,  that  necessarily  follows  the  establislmient  of 
the  marriage,  unless  where  the  case  is  such  as  to  warrant  a  separation,  and  neither 
in  the  ecclesiastical  law  of  England  or  Scotland  is  there  any  precedent  for  an  inter- 
mediate state.  I'roctor  v.  I'riictor,  2  Dr.  Hag.  Rep.  291  ;  Fletrlier  v.  Fletcher,  2  Cox, 
Ch.  Ca..  100  (3  Bro.  Ch.  Ca.  619).  This  is  the  doctrine  in  England,  and  the  doctrine 
of  the  canon  law,  which  is  of  authority  mi  Scotland  in  the  absence  of  direct  decisions. 
Adherence  must  take  place  where  there  is  no  legal  separation. 

(25th  March  1828).  Ekhtn.  (Earl  of) :  I  believe  I  have  tlie  concurrence  of  the 
noble  Lords  who  have  attended  the  hearing  of  this  case,  in  the  proposal  which  I  am 
now  about  to  make;  that  judgment  be  postponed  till  after  the  recess. 

In  the  meantime  I  wish  to  dispose  of  one  point  raised  by  myself,  with  respect 
to  the  two  parts  in  the  prayer  in  the  summons  ;  the  one  calling  for  a  declarator  of 
marriage,  the  other  for  what  we  call  the  restitution  of  conjugal  rights,  but  which 
they  call  an  adherence. 

I  was  misled  by  not  having  read  the  petition  of  appeal.  By  a  late  Act  of 
Parliament  a  party  may  appeal  from  an  interlocutory  order,  with  leave  of  the 
Division,  or  if  there  should  be  a  difference  of  opinion  ;  and  upon  looking  at  the 
petition  of  appeal,  I  find  that  only  the  interlocutor  declaring  the  marriage  is  appealed 
I'rom,  and  we  can  do  nothing  but  declare  whether  this  is  a  marriage,  aye  or  no  ; 
with  this  exception,  however,  that  I  apprehend  there  is  nothing  to  pi-event  this 
House  from  sending  the  case  back  again,  if  it  should  think  proper  so  to  do,  requiring 
the  opinion  of  the  court  below  [246]  on  the  second  point  also  ;  namely,  whether  the 
judgment  for  the  declarator  ought  to  l>e  followed  in  this  case  by  an  adherence  or  a 
restitution  of  conjugal  rights. 

At  the  sa.me  time,  as  this  cause  is  of  great  importance  not  onlv  to  the  parties 
immediately  concerned,  but  to  others,  it  is  highly  desirable  that  we  should  dispose 
of  the  cause  on  the  merits  now,  if  we  justly  can  do  it.  We  have  consulted  together, 
and  it  does  appear  to  us  due  to  the  importance  of  this  case,  that  we  should  deliberate, 
and  yet  not  long,  before  we  finally  determine;  and  I  propose,  tlierefore,  that  ths 
25th  of  April  should  be  appointed  for  the  judgment. 
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(13th  May  liS28:  Judgment.)  The  Earl  of  Lauderdale,  after  giving  a  summary 
view  of  the  facts,  circumstances,  pleadings  and  jiroceediiigs,  as  before-mentioned, 
which  to  avoid  repetition  is  here  omitted,  proceeded  thus:  This  daughter  of  Dr. 
Macneil  was  placed  at  nurse  with  a  woman  by  one  of  whose  daughters  this  Mao 
gregor,  a  journeyman  printer,  had  two  children  ;  a  situation  in  which  she  was  not 
likely  tO'  receive  any  thing  like  a  good  education,  or  become  familiar  with  any 
habits  except  such  as  were  calculated  to  debase  her  mind.  Macgregor,  who,  tliough 
a  low,  was  evidently  an  artful  man,  liad  thus  an  opportunity  of  becoming  acquainted 
with  Dr.  Macneil,  and  found  means  to  acquire  sucli  an  influence  over  the  mind  of 
tliat  gentleman,  that  he  boasted  of  having  prevailed  upon  him  to  take  this  daughter 
home  to  his  own  house,  for  what  object  is  not  distinctly  stated,  but  it  is  natural  to 
tliink  that  it  was  for  tlie  purpose  O'f  laying  the  foundation  for  his  future  proceedings. 
Dr.  Macneil  then  settled  on  his  daughter  the  house  in  which  they  lived,  and  £500, 
and  afterwards  his  whole  property,  and  the  deeds  got  into  the  [247]  hands  of  Mac- 
gregor ;  and  here  we  may  see  the  seeds  of  this  disgusting  scene.  To  follow  up  the 
design,  Macgregor,  in  May  1816,  accompanied  Dr.  Macneil  and  his  daughter  on  a 
visit  to  the  doctor's  estate,  in  Lanarkshire.  While  on  the  journey  this  party  stopped 
at  Holytown,  where  the  alleged  irregular  marriage  took  place,  a  marriage  not  more 
irregular,  however,  than  that  whicii  was  alleged  to  have  been  celebrated  at  Edin- 
burgli,  as  Dr.  Macneil  was  a  clerg}^man  as  well  as  Joseph  Robertson,  and  both  of 
them  probably  the  most  immoral  of  that  body.  No  banns  were  published  on  either 
occasion.  Tliese  proceedings  took  place  in  May  1816,  and  the  Commissaries  found 
that  there  was  nothing  in  the  conduct  of  the  parties  to  contradict  the  inference  that, 
at  that  time,  a  marriage  really  took  place ;  but,  I  think  there  is  some  such  contradic- 
tion in  tlie  conduct  of  Macgregor  subsequent  to  tlie  alleged  marriage,  when  he  saw 
the  lady  and  Mr.  Jolly  in  Pilrig-street,  and  appeared  to  be  highly  displeased  with 
her  for  her  behaviour,  and  said  that  he  abandoned  her  ;  and  on  the  other  hand, 
the  lady  conducted  herself  then,  and  at  the  time  of  the  second  marriage,  in  such  a 
manner  as  showed  that  she  could  have  no  idea  that  she  had  been  married  to  Mac- 
gregor a  few  days  before,  with  the  consent  of  her  father.  In  looking  at  the  general 
outline  of  the  case,  it  appears  to  ha.ve  been  Macgregor's  object  to  place  himself  in 
such  a  situation  that  he  might  claim  the  lady  in  case  she  became  entitled  to  her 
father's  property,  or  abandon  her  if  she  did  not.  And  when  she  really  does  become 
entitled  to  it,  then,  and  not  till  then,  he  puts  forward  his  claim  and  breaks  in  upon 
the  marriage  with  Mr.  Jolly,  overlooking  the  scandalous  nature  of  an  attempt,  under 
these  circumstances,  tO'  deprive  Mr.  Jolly  of  his  wife,  and  to  get  the  children  into  his 
[248]  power  for  the  purpose  of  depriving  them  of  their  status  and  rights. 

A  more  scandalous  case  never  came  before  this  House.  Your  Lordships  lately 
had  before  you  the  case  of  a  Mr.  Wakefield,  who-  laid  a  scandalous  plot  to  get  posses- 
sion of  the  property  of  a  young  lady  whom  he  had  never  seen.  But  the  present  case 
is  still  more  scandalous,  since  Macgregor  put  himself,  as  he  imagined,  in  a  situation 
either  to  take  tlije  lady  or  not,  as  he  might  find  it  convenient:  and  thus  had  it  in 
his  power,  as  he  thought,  to  destroy  her  status  and  that  of  her  children  when  she  had 
married  another  without  ever  once  thinking  that  she  was  married  to  Macgregfor. 
Your  Lordships  thought  proper  to  pass  a  bill  for  dissolving  the  marriage  of  Wake- 
field, and  if  this  were  really  a  marriage,  you  would  act  inconsistently  if  you  did  not 
pass  a  bill  tO'  dissolve  it,  in  order  to  prevent  Macgregor  from  getting  possession 
of  the  fruits  of  his  fraud.  But  I  believe  that  in  this  case  it  will  not  be  necessai-y 
to  have  recourse  to  this  extraordinary  remedy.  There  is  no  man  more  sensible 
of  the  great  talents  of  the  judges  of  the  Court  of  Session  tjlian  I  am,  no  man  who 
admires  their  abilities  more  than  I  do.  But  in  my  judicial  character,  I  must  act 
according  tO'  the  best  of  my  own  judgment ;  and  if  I  am  wrong,  tlie  noble  and  learned 
Lords  (Eldon  and  Lyndhurst)  who  now  sit  on  the  wool-sack,  and  who  have  paid  the 
closest  attention  to  this  case,  will  set  me  right. 

With  your  Lordship's  permission,  I  will  state  the  order  of  the  grounds  on  which 
I  rest  my  opinion  :  1st.  I  say  that,  looking  at  the  nature  and  form  of  this  summons, 
your  Lordships  cannot  affirm  the  interlocutors:  2d.  If  the  summons  were  otherwise, 
and  proceeded  not  on  the  Holytown  marriage,  but  on  tlie  regular  mar-[249]-riage 
at  Edinburgh,  there  is  no  sufficient  legal  evidence  to  warrant  a  judicial  mind  to 
say  that  there  was  a  regular  marriage  celebrated  at  Edinburgh,  or  even  that  there 
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was  any  ceremony  at  all :  3d.  Suppose  the  summons  had  charged  an  irreguhir  mar- 
riage and  a  ceremony,  it  does  not  appear  that  tliere  was  such  a  deliberate,  free, 
and  unbiassed  consent,  as  to  constitute  a  valid  marriage:  ith.  I  will  call  your 
Lordships  attention  tO'  some  of  the  cases  connected  with  the  present,  which  have 
been  decided  below,  and  in  this  House.  First,  then,  as  to  the  summons:  I  do  not 
think  it  necessary  to  detain  your  Lordshii)s  in  commenting  on  the  conclusion  for 
cohabitation  and  adherence;  but  the  summons  founds  on  an  irregular  marriage 
at  Holytowu,  of  wliich  there  is  not  an  atom  of  proof  at  all,  and  this  is  propped  up 
by  an  alleged  regular  marriage  at  Edinburgh,  of  which  there  is  no  sufficient  legal 
evidence.  I  never  saw  a  more  irregular  summons :  but  suppose  the  summons  had 
proceeded  solely  on  the  ground  of  a  regular  marriage  before  Joseph  Rol>ertson  ; 
where  is  tlie  evidence  that  there  was  any  ceremony  at  all  ?  Those  who  acted  for 
the  pursuer  were  conscious  of  the  deficiency,  and  attemptel  to  patch  up  one  species 
of  evidence  by  another.  First  they  produced  documents,  next  witnesses,  and  then 
they  founded  on  admissions.  As  to  the  documentary  evidence,  there  never  was 
evidence  of  the  kind  if  a  more  suspicious  nature;  for  it  appeared  from  this  that  a 
certificate  of  the  publication  of  banns,  or  sometliing  which  was  intended  to  operate 
as  such,  was  granted,  althougli  it  was  manifest  that  no  such  publication  of  banns 
could,  by  possibility,  have  taken  place  within  the  time  sijecified,  which  was  the 
interval  between  tlie  times  of  the  alleg-ed  marriages  at  Holytown  and  Edinburgh. 
It  was  impossible,  because  no  Sunday  intervened,  and  even  the  date  of  the  register 
from  which  [250]  tlie  certificate  was  supposed  to  be  taken,  is  inconsistent  with 
the  allegation  and  tlie  fact.  It  is  the  first  time  that  I  ever  lieard  of  such  a  thing 
having  been  alleged  in  proof,  where  it  was  manifestly  impossible  that  the  document 
could  be  correct.  Such  a  certificate  could  be  of  no  avail,  even  if  it  were  given  for 
a  legitimate  purpose.  Another  piece  of  documentary  evidence  produced,  is  the 
entry  in  the  books  of  Joseph  Robertson,  and  that  is  merely  a,  private  memorandum 
of  Robertson's,  and  is  no  evidence  at  all.  And  then  a  certificate  of  Joseph  Robertson 
founded  on  the  entiy  in  the  book  is  produced,  and  is  dated  the  29th  iVIay  1816, 
wliereas  the  entry  is  dated  the  2.3d  May,  and  the  certificate  does  not  mention  the 
day  on  which  the  ceremony  took  place.  Joseph  Robertson  was  a  man  of  bad  character, 
and  was  subsequently  convicted  of  forging  certificates,  and  yet  your  Lordships  are 
called  upon  tO'  give  credit  tO'  such  a  document  as  that.  The  parties  who  acted  for 
Macgregor  appeared  to  be  conscious  that  this  documentary  evidence  was  very  little 
to  the  purpose,  and  they  had  recourse  to  witnesses,  and  these  were  the  wife  and 
daughter  of  Joseph  Robertson  ;  and  they  were  very  suspicious  witnesses,  especially 
as  they  were  examined  on  the  veiy  day  that  Robertson  was  liberated  from  prison, 
he  being  then  under  sentence  of  banishment  from  Scotland  for  life,  of  which  sentence 
some  mitigation  was  expected,  and,  with  that  view,  the  witnesses  were,  no  doubt, 
anxious  that  his  proceeding  in  this  instance  should  appear  as  regular  as  possible. 
Then  Mrs.  Robertson  is  examined,  and  to  the  question  whether  she  knew  Miss 
Macneil,  who  was  pointed  out  to  her  in  court,  she  answers,  "  No,  I  do  not;  I  do  not 
remember  that  I  ever  saw  her  before:"  after  that  answer  her  evidence  ought  to 
have  been  considered  as  entirely  out  of  court.  She  says  that  she  knew  Macgregor 
perfectly,  but  that  she  did  not  know  [251]  him  before  the  marriage,  nor  had  been 
acquainted  with  him  since  ;  and  then  when  pressed  on  this  point  as  to  how.  under 
these  circumstances,  she  knew  him  now  so  well  as  the  person  who  was  married  on 
the  23d  May  1816,  she  answered.  "  Indeed  I  know  very  little  about  it."  Such  is  the 
evidence  of  the  wife ;  and  then  comes  the  daughter,  who'  says  that  Macgregor  was  one 
of  the  parties,  though  she  did  not  know  him  either  before  or  since,  and  tliat  she  has 
no  doubt  but  that  Miss  Macneil,  whom  she  saw  in  court,  was  the  other  party.  This 
witness  concurs  with  the  wife  in  the  fact  that  the  woman  did  not  say  a  word  on  the 
occasion.  There  is,  at  all  events,  but  this  one  witness,  and  she  a  very  suspicious 
one,  even  as  to  the  identity  of  the  parties,  and  by  the  law  of  Scotland  one  witness 
is  not  sufficient  (Dnw  v.  Adde,  Reo.  Com.  Court,  1814). 

Then  as  to  the  admissions  of  the  lady,  judicial  and  extra  judicial ;  can  these  be 
allowed  in  proof  to  set  up  a  prior  marriage  contracted  by  her,  in  order  to  invalidate 
a  second  marriage  contracted  by  the  same  person?  If  such  admissions  are  to  be 
taken  in  proof,  a  wife  wisliing  to  get  rid  of  her  husband  may  get.  anotJier  person, 
by  connivance,  to  bring  a  declarator  of  a  prior  marriage,  which  may  be  established 
by  her  admissions. 
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The  female  sex  laav  be  more  delicate  as  to  such  matters  than  tlie  male  sex  ;  but 
if  this  is  to  1)6  admitted  on  the  i)art  of  the  feanale  sex,  the  princijile  will  apply  to 
the  other  sex;  and  then,  if  a  husband  took  a  dislike  to  his  wife,  he  mijzht  b}-  a 
similar  jirocess  get  rid  of  her,  and  destroy  Jier  ufafiis  and  that  of  her  children  :  and 
a  woman  of  high  rank  might  thus  Ije  ruined  by  an  expedient  of  which  she  never 
dreamt.  It  has  been  said  that  divorces  are  too  easily  obtained  already  in  Scotland, 
but  if  evidence  of  this  kind  were  to  be  received,  they  would  become  still  more  easy 
and  more  frequent.  The  result  is,  that  there  was  no  legal  evi-[252]-denee  to  satisfy 
a  judicial  mind  that  any  ceremony  at  all  had  taken  place.  But  suppose  her  ad- 
missions could  be  received,  they  would  not  support  the  case  of  the  respondent,  be- 
cause they  must  be  taken  together,  and  then  there  would  be  clear  evidence  of  the 
want  of  a  free  and  deliberate  consent  on  her  part.  Then,  on  the  authority  of  Hume, 
Gilles,  Oerk,  and  the  other  eminent  men  who  had  been  examined  in  the  case  of 
Dalrymple,  I  say,  without  fear  of  contradiction,  that  in  tlie  case  of  an  alleged  mar- 
riage of  this  kind,  j-our  Lordships  are  entitled  to  look  at  all  the  circumstances, 
sucli  as  occurred  before  the  time  of  the  alleged  marriage,  at  the  time  of  the  marriage, 
and  after  that  time;  not  with  a  view  to  destroy  a  valid  marriage,  but  t«  show  that 
the  parties  never  concluded  that  they  were  married.  Then,  looking  at  the  whole 
of  the  circumstances,  such  as  took  place  before  the  time  of  the  alleged  marriage, 
at  the  time,  and  after  it,  I  maintain  that  there  is  not  a  case  in  the  books  in  which 
there  is  half  the  evidence  that  appeared  in  tliis — that  there  was  no  proper  consent 
to  the  marriage,  and  that  the  parties  never  felt  tJiat  any  suqli  consent  had  been 
given.  Macgregor  himself  always  said  that  he  had  no  chance  of  this  marriage, 
as  he  knew  the  lady  was  engaged  to  Mr.  JoDy.  This  appeared  from  the  evidence  of 
Margaret  Nicholson  and  others,  and  was  corroborated  by  the  testimony  of  a  w'itness 
beyond  all  suspicion — the  Reverend  Doctor  Robertson  of  North  Leith,  who  stated 
that  the  general  report  of  tlie  parish,  as  far  as  it  had  reached  his  ears,  was,  that  the 
lady  was  to  be  married  to  Mr.  Jolly.  Then,  before  the  time  of  the  marriage,  tliere 
was  evidence  to  show  that  Macgregor  himself  never  thought  it  would  take  place. 
Then  what  happened  at  the  time  of  this  marriage  1  It  is  clear  that  at  the  time 
of  the  ceremony  the  lady  never  said  a  word.  I  admit  that  at  a  regular  [253]  marriage, 
after  publication  of  banns,  a  nod  from  the  lady  may  be  sufficient  evidence  of  consent. 
But  it  was  very  different  in  such  a  case  as  this,  where  the  alleged  marriage  took 
place  before  no  other  witnesses  than  Joseph  Robertson,  and  his  wife  and  daughter, 
under  the  circumstances  which  have  been  already  stated.  Then  as  to  what  happened 
after  the  ceremony.  The  parties  went  to  the  house  of  Doctor  Macneil ;  but  there 
was  nothing  in  that,  for  it  was  a  common  custom  with  Macgregor  to  go  and  sleep 
at  Doctor  jNiacneil's  house.  If  he  had  slept  with  the  lady,  the  servants  would  in  all 
probabilit}-  have  observed  it ;  and  yet  not  one  of  them  was  called  to-  show  that  he 
had  slept  with  her.  There  were  two  distinct  heads  of  evidence  to  which  they  might 
have  been  examined — 1st,  that  he  slept  with  her:  and,  2d,  that  at  all  events  he  had 
not  slejit  in  his  own  bed.  But  not  one  was  called  to  speak  to  either  point.  Then, 
in  the  absence  of  all  proof  of  consummation  at  Edinburgli,  there  is  no  evidence  to 
show  that  the  parties  themselves  were  conscious  that  tliey  were  married.  Again, 
there  are  no  less  than  eight  witnesses  who  proved  that  Macgi-egor,  after  her  mar- 
riage with  Mr.  Jolly  treated  lier  on  several  occasions  as  Mr.  Jolly's  wife;  that  he 
drank  her  health  as  Mrs.  Jolly,  and  accepted  of  a  pair  of  gloves  on  the  occasion  of 
her  marriage  with  Mr.  Jolly.  Farther  it  is  in  evidence,  that  Macgregor  sat  in  the 
same  pew  with  them  at  churcli,  and  then  accompanied  them  home  afterwards  as 
their  guest  for  the  day.  Is  it  to  be  believed  that  Macgi-egor  could  be  so  desperately 
profligate  as  this  ;  or,  did  not  the  circumstance  rather  show  that  he  himself  was  con- 
scious that  his  marriage  with  the  lady  was  not  binding?  But  this  is  not  all,  for 
there  was  tlie  evidence  of  Margaret  Miller,  that  she  had  put  the  question  to  Mac- 
gregor, as  to  who  had  married  Mr.  and  Mrs.  Jolly ;  Macgregor  answered,  [254]  that 
it  was  Doctor  Robei-tson  of  North  Leith,  and  that  he  was  present  at  the  marriage. 
I  rather  think  that  this  was  a  mistake,  and  that  he  was  not  present ;  but  it  was  clear 
he  knew  of  Mr.  jJolly's  marriage  soon  after,  and  always  acknowledged  that  marriage. 
From  all  this  it  is  impossible  to  believe  that  the  parties  could  seriously  think  them- 
selves married.  But  the  case  is  still  stronger.  In  October  1816,  Doctor  Macneil 
and  Mr.  and  Mrs.  .lolly  went  to  Holytown.  and  Macgregor  accompanied  tliem  :  and 
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from  the  evidence  of  Marv  Hastv,  the  maid  of  the  inn,  it  appeared,  that  in  a  double- 
bedded  room,  Mr.  and  Mrs.  Jollj-  slept  in  one  bed,  and  Ma<.'gregor  in  the  other.  Could 
tliis  man  think  that  he  himselt'  was  married  to  the  lad}-,  and  see  the  adulterers  in 
one  bed  together/  So  that  the  alleired  marriage  never  could  have  been  solemnized, 
for  there  never  were  two  people  conducting  themselves  more  completely  in  a  way  that 
showed  they  never  considered  themselves  as  married. 

Thus  far  then,  I  have  made  out  my  case  on  the  three  first  points;  1st.  That  it  is 
impossible  to  affirm  the  interlocutors  on  this  summons :  2d.  That  tliere  is  no  sufficient 
legal  evidence  that  any  ceremony  at  all  took  place  at  Joseph  Robertson's:  3d.  That 
tlie  ceremony  which  the  evidence  attempts  to  make  out  was  not,  under  all  the  circum- 
stances of  the  case,  such  as  that  we  can  infer  from  it  that  true  solemn  and  deliberate 
consent  to  marria.ge  which  the  law  of  Scotland  requires. 

Then  as  to  tlie  cases,  I  shall  only  cite  a  few  of  them,  which  in  spirit  appear  more 
particularly  to  bear  on  this,  and  to  support  the  view  taken  on  behalf  of  the  appellant. 
[His  Lordship  here  mentioned  the  cases  of  Campbell  v.  Cochrane,  1  Fac.  Coll.  29'.l, 
July  28,  1747.  Macinnes  v.  Mare,  December  20,  1781.  Taylor  y.  Kello,  February  10, 
1786.  Macgregor  v.  Campbell,  [255]  28  November  1801,  et  jyresentmi.  Napier  v. 
Xapier.  November  1800,  and  June  1801,  referred  to  by  Mr.  Hume  in  the  case  ot 
Dairy m pie  v.  Dalrymple,  Dod.  Rep.] 

There  is  one  branch  of  the  evidence  which  I  have  omitted,  but  which  may  deserve  a 
few  words,  and  that  relates  to  some  circumstances  which  took  place  antecedent  to  the 
alleged  marriage.  Margaret  Kinlay,  or  Shewan  speaks  of  Miss  Macneil  having  in- 
formed her,  in  Spring  1816,  tliat  she  was  going  to  be  married,  and  asked  the  witness 
to  be  bride's-maid.  This  was  when  she  was  examined  in  1819,  and  then  she  could  not 
say  to  whom  Miss  Macneil  said  she  was  going  to  be  married,  wliether  to  Macgregor 
or  Jolly ;  but  in  182.'?,  when  she  was  again  examined,  she  distinctly  recollected  that  it 
was  to  Macgregor.  It  is  hardly  necessary  to  coniment  on  the  evidence  of  a  witness 
who  recollects  so  well  in  1823  w-hat  she  could  not  recollect  in  1819.  Then  as  to  the 
evidence  of  White  the  lapidary,  his  evidence  depends  entirely  on  the  circumstance 
whether  when  Doctor  Macneil  said  "  all  will  be  yours,"  he  directed  his  eye  to  Mac- 
gregor, or  to  his  daughter,  for  both  were  present,  and  considering  that,  in  a  few  days 
after.  Doctor  Macneil  solemnly  and  openly  gave  his  daughter  to  Jolly,  the  probability 
certainly  is,  that  when  he  made  the  remark  at  the  lapidary's,  it  was  addressed  to  his 
daughter.  As  to  the  evidence  of  Mr.  Xeil,  the  printer  wlio  employed  Macgregor;  he. 
it  seems,  went  to  Doctor  Macneil's  house  on  the  16th  July  1816,  more  tlian  a  month 
after  tlie  m.arriage  of  the  appellant  with  Mr.  .Jolly,  to  whom  Doctor  Macneil  had  given 
her  away  in  the  most  open  and  solemn  manner,  and  the  witness  drinks  her  health 
as  Mrs.  Macgregor,  a  circumstance  wliich  either  excited  no  attention,  or  was<  passed 
over  as  an  accidental  blunder  of  Mr.  Neil's.  These  two  witnesses  must  have  been 
deceived  or  mistaken,  or  [256]  considering  all  the  circumstances,  they  are  unwortliv 
of  credit. 

Eldon  (Earl  of) :  If  tliis  had  not  been  tlie  most  important  case  that  I  ever  knew  come 
before  a  court  of  judicature.  I  should  have  been  satisfied  with  what  has  been  already 
said.  But  I  am  anxious  that  the  foundation  of  the  judgment  of  this  House  should 
not  be  left  to  suppositions  and  notions,  which  it  might  be,  unless  care  be  taken  that 
the  real  ground  on  which  it  rests  shall  be  understood. 

Wlien  I  saw  tlie  conclusion  for  adherence  in  the  summons,  I  very  much  doubted 
whether,  even  if  the  declarator  were  right,  any  judgment  could  be  given  for  the  ad- 
herence ;  nor  indeed  does  the  respondent  appear  to  be  at  all  anxious  for  a  judgment  of 
adherence,  his  object  evidently  being  the  enjoyment  of  the  lady's  property.  I  only 
desire  that  it  may  be  understood  that  whatever  may  be  the  judgment  of  your  Lord- 
ships on  this  appeal,  the  individual  who  now  speaks  stands  completely  neutral  as  to 
the  question  whether,  on  sucli  ft,  proceeding  as  this,  the  appellant  would  lie  bound  to 
return  to  the  embraces  of  Mr.  Macgregor. 

When  an  actual  marriage  does  take  place  between  A.  and  B.,  that  cannot  be  un- 
done by  any  probabilities  arising  from  the  conduct  of  the  parties  afterwards.  But 
on  the  other  hand,  although  it  has  been  said  that  it  is  easy  tO'  make  marriages  in 
Scotland,  nothing  is  more  clear  than  that  by  the  law  of  Scotland  in  cases  of  irregular 
marriage,  such  as  per  verba,  de  presenti,  promise,  cum  copula,  or  habit  and  repute, 
the  consent  must  be  full  and  deliberate,  and  not  influenced  by  force  or  fraud.  When 
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a  marriaLre  is  so  constituted,  it  is  valid  throughout.  I  give  no  opinion,  as  the  question 
is  not  now  before  us,  altliough  it  is  one  of  great  importance,  [257]  wlietlier  in  the 
case  of  a  reguhir  marriage  in  /«<■(>  ecclesiae,  evidence  can  be  admitted  to  show  that  it 
is  not  valid  ;  I  give  no  opinion  on  that  point. 

Tliis  is  an  indisputable  principle  in  law,  that  when  a  marriage  is  actually  had,  it 
cannot  l>e  disentangled  by  the  subsequent  conduct  of  either  or  both  of  the  parties. 
AVlien  a  marriage  is  once  had,  it  must  h&  sustained,  be  the  consecjuence,*  what  tliey 
may.  The  question,  tlierefore,  is,  whetlier  the  transaction  of  the  23d  of  May  1816 
was  a  mere  idle  ceremony,  or  an  actual  constituting  of  marriagel  If  it  was  the 
latter,  the  marriage  must  be  sustained,  however  much  we  may  regret  it.  But  I  have 
the  authority  of  a  noble  and  learned  Lord  (Stowell,)  who  long  held  a  prominent  situa^ 
tion  in  the  ecclesiastical  court-s  of  this  country,  for  asserting  that  he,  after  the  moat 
anxious  consideration  of  the  evidence,  could  not  possibly  sustain  such  a  marriage  as 
this. 

Then  as  to  the  substance  of  the  summons.  After  having  held  a  judicial  seat  in 
this  House,  and  in  a  superior  court^  below  for  twenty-five  years,  I  may  state,  and  it 
may  be  the  last  time  that  I  may  have  an  opportunity  of  stating  it,  that  nO'  one  could 
be  more  anxious  than  I  have  been  to  decide  these  cases  according  to  the  principles  of 
the  law  of  Scotland  ;  but  I  do  say,  that  their  pleadings  ought  to  be  more  strictly 
attended  to  than  tliey  have  been.  As  tO'  the  summons,  taking  that  to  be  the  declara^ 
tion  of  Macgregor,  it  is  impossible  to  see  how  it  is  connected  with  tlie  case  which  he 
has  made  out.  I  pass  over  some  of  the  circumstances,  and  Ijegin  with  the  journey  to 
Holytown,  in  the  spring  of  1816.  Let  it  be  remarked,  that  tefore  thalt  time  Mac- 
gregor knew  tliat  Mr.  Joll}^  was  a  suitor  to  Miss  Macneil,  and  that  he  thought  that  Mr. 
Jolly  was  preferred.  Let  it  be  remarked  also,  that  [258]  Doctor  Macneil  was  a 
clerg}-man,  and  he,  according  to  tlie  summons,  celebrated  an  irregular  marriage 
Ijetween  Macgi-egor  and  Miss  Macneil  at  Hol3^own  ;  and  it  is  alleged  in  tlie  summons 
that  this  marriage  was  consummated,  and  tliat.  they  slept  in  the  same  bed  ;  which, 
in  the  condescendence  however,  is  softened  down  to  their  sleeping  in  the  same  room. 
Give  me  leave  to  say,  tliat  if  they  slept  in  the  same  bed,  that  circumstance  was  capable 
of  proof,  and  if  proved,  would  liave  put  an  end  to  tlie  whole  case.  But  the  testimony 
of  Mai-y  Hastie,  the  maid  of  the  inn,  is  the  other  wa}- ;  for  if  he  was  then  married, 
what  difficulty  could  there  be  in  going  to  the  same  bed,  unless  tliey  proceeded  differ- 
ently in  these  matters  in  Scotland  from  what  they  did  in  this  country?  But  what 
she  says  is,  that  there  not  being,  in  this  Scotch  inn,  three  separate  bed-rooaus  for 
three  persons,  and  Doctor  Macneil  having  taken  care  of  himself,  and  gone  to  bed  first 
in  tlie  single-bedded  room,  a  difficulty  arose:  as  to  how  this  bride  and  bridegroom 
should  be  disposed  of  ;  although  it  is  very  likely,  that  if  Macgregor's  story  were  true, 
one  bed  might  have  sei-ved.  But  the  presumjjtion  from  what  she  says  is,  that  there 
was  no  consummation  ;  for  they  slept  in  separate  beds,  although  in  the  same  room, 
and  the  lady,  with  true  Scotch  delicacy,  had  her  ted  surrounded  with  sheets,  that  her 
husband  might  not  set  the  eyes  of  affection  upon  her.  Then  on  the  20th  of  May  the 
party  returned  to  Edinburgh,  and  the  marriage  at  Holytown  being  irregular  and 
private,  it  was  thought  proper  that  a  regular  marriage  should  take  phw^e  at  Edin- 
burgh. But  if  the  marriage  at  Holytown  was  irregular  and  private,  the  marriage 
had  at  Edinburgh  on  the  2-'3d  of  May,  tO'  obviate  that  objection,  was  the  most  estra.- 
ordinary  that  ever  I  heard  of.  "  That  is  a  regular  marriage  (as  Mr.  Erskine  states) 
[259]  where  banns  are  regularly  published  according  to  the  rules  of  tlie  church  :" 
but  Macgregor  thought  the  best  way  to^  remove  all  objection  ty  tlie  clandestine  and 
in-egular  marriage  was,  to  get  a  certificate  of  banns  which  never  were  published, 
and  could  not  have  been  regularly  publislied,  as  no  Sunday  intervened  between  the 
return  and  the  alleged  inarriagei ;  the  return  being,  according  to  his  own  statement 
in  his  condescendence,  on  Monday  the  20th  of  May,  and  the  marriage  on,  Thui-sdav 
the  23d  ;  and  at  this  regular,  public,  and  indisputable  marriage,  nobody  was  present 
except  Joseph  Robertson,  his  wife  and  daughter  ;  and  it  certainly  was  no  better  than 
the  marriage  which  was  celebrated  by  Doctor  Macneil  at  Holytown.  As  to  Joseph 
Robertson's  book,  besides  the  objections  to  it  in  otlier  respects,  why  was  this  private 
book  produced  at  all?  I  know  that  a  parish  register  may  be  produced  in  evidence, 
for  it  is  a  public  record  and  kept  by  law  ;  but  how  can  tliis  private  memorandum- 
book  be  evidence? 
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I  do  not  think  it  necessary  to  follow  my  noble  and  learned  friend — for  learned  I 
may  call  him,  having  often  derived  much  assistance  from  liim  in  these  Scotch  cases — 
through  the  evidence  of  Joseph  Robertson's  wife  and  daughter.  I  do  not  at  present 
consider,  whether  such  a  cause  as  this  can  with  propriety  be  allowed  to  proceed  with- 
out any  otlier  parties  tlian  the  pursuer  and  defender,  or  whetlier  the  marriage  with 
Mr.  Jolly  can  be  affected  by  any  admissions  of  tJie  woman  who  was  a.  party  to  both 
marriages.  But  in  this  case  she  did  make  admissions,  and  if  you  take  them  at  all 
you  must  take  the  whole  together  ;  and  then,  taking  tJie  whole  together,  she  denies 
that  she  gave  a  deliberate  consent  to  this  marriage,  and  if  so,  can  you  look  at  the 
whole  facts  and  circumstances  in  oi'der  to  form  your  opinion  whether  she  did  consent 
or  not?  In  cases  of  [260]  irregular  m.i.rriage.  whether  per  verba  de  presenti,  by 
habit  and  repute,  or  promise  rtiiii  copula,  it  is  quite  clear  that  you  maj-  look  at  the 
facts  and  circumstances,  and  if  so,  can  you  look  at  them  in  the  ca.se  of  such  a  marriage 
as  this?  If  you  look  at  the  text  writei-s,  and  at  the  opinions  of  the  eminent  Scotch 
lawyers  who  were  examined  in  the  case  of  Dalri/mph  v.  Dah~yinple,  such  as  Mr.  Hume, 
Lord  Gillies,  Sir  Islay  Campbell,  and  others — and  that  is  evidence  of  what  is  Scotch 
law — you  will  find  that  tlie  proclamation  of  banns  is  essential  to  tlie  constitution  of  a 
regular  marriage  :  and  if  so,  this  is.  an  irregular  m.arriage.  I  perceive  that  in  one 
or  two  cases  evidence  of  facts  and  circumstances  have  been  admitted  to  rebut  the  pre- 
sumption of  consent  arising  from  a  regular  marriage,  but  I  give  no  opinion  whether 
that  principle  can  be  properly  applied  to  cases  of  marriage  regularly  celebrated  in 
facie  ecclesia^ :  but  in  cases  of  irregular  maiTiage,  which  I  take  this  to  be,  it  is  clearly 
applicable.  If,  however,  au  irregular  marriage  is  clearly  constituted,  that  marriage 
is  certainly  valid  :  but  in  such  a  case,  if  .you  have  not  sufficient  evidence  of  it  in  the 
actual  ceremon}-,  then  circumstances  are  admissible  evidence.  Some  of  the  cases  have 
been  decided,  perhaps,  not  exactly  according  to  the  evidence;  but  the  principle  is 
clear,  that  you  may  look  at  the  facts  and  circumstances.  In  the  cases  of  marriage 
between  a.  youth  of  fourteen  and  a  lady  of  twelve,  I  am  not  sure  but  more  weight 
has  been  given  to  the  circumstance  of  fraud  than  should  have  been  ascribed  to  it, 
considering  that  the  law  has  said  that  the  parties  at  that  age  are  capable  of  consent. 
But  the  question  here  is,  whether  there  was  a  clear,  actual,  solemn,  and  deliberate  con- 
sent, so  as  to  constitute  a  marriage  at  the  time  of  the  celebration?  and  then  see  what 
the  case  is.  Before  the  marriage  at  Holytown,  [261]  it  is  clear  that  Macgregor  knew 
that  Mr.  Jolly  was  a  suitor,  and  that  he  was  the  preferred  candidate ;  and  tliere  is  no 
proof  that  the  marriage  was  there  consummated.  Macgregor  says  that  it  was ;  but  I 
am  autliorized  by  the  evidence  to  say  tliat  the  allegation  is  false.  Then  when  they  come 
to  Edinburgh  tliey  resort  to  tliis  so  called  regular  marriage,  in  order  to  reniove  any 
doubts  that  might  exist  as  to  the  private  and  irregular  marriage:  but  if  such  was  tlie 
purpose,  how  happened  it  that  the  persons  most  intimately  connected  with  the  family 
never  heard  of  it  at  tlie  time?  We  know  what  happens  when  parties  go-  to  Scotland 
to  get  married,  and  are  again  married  here:  tlie  objection  of  that  if, 
to  satisfy  tlie  parties  themselves  that  they  are  married,  and  to  satisfy  their 
relations  and  friends  that  a  m.arriage  has  taken  place :  but  can  any  one  believe,  that 
if  Doctor  Macneil  had  realh'  given  away  the  hand  of  the  lady  at  Holvtown,  he  would 
not  have  been  present  at  this  second  marriage?  or  that  he  had  become  so  weak  and 
imbecile  in  a  few  days  as  to  be  able  to  do  nothing  at  all?  No  man  having  recourse  to 
a  regular  marriage  for  such  a.  purpose,  would  celebrate  it  with  nobody  present  as 
witnesses  except  that  man  Joseph  Robertson,  who  was  a  disgrace  to  his  profession. 
and  his  wife  and  daughter.  Every  one  knows  the  importance  which  the  law  of 
Scotland  attaches  to  consummation  ;  and  if  a  regular  mai-riage  wei-e  had  to  sup]iort 
an  irregular  one,  care  would  be  taken  to  have  evidence  of  the  consummation.  The 
respondent  alleges  that  consummation  did  follow  :  but  there  is  no  attempt  to  prove  it, 
and  I  do  not  Ijelieve  that  consummation  did  take  place. 

Then  I  see  no  evidence  that  Jolly  ever  knew  that  Macgregor  was  tlie  husband  of 
the  appellant,  and  on  the  l-^th  of  June  1S16  lie  married  her,  and  Doctor  [262]  Mac- 
neil, who  was  said  to  have  performed  tlie  marriage  cei-emony  at  Holytown.  goes  with 
the  party  to  Doctor  Robertson's  house,  and  there  conduct.s  himself  in  the  solemn, 
regular,  and  delil:>erate  manner  which  has  been  described  by  Doctor  Roljertson  and 
his  wife.  Believe  it  whO'  can,  that  he  who  so  conducted  himself  was  so  imbecile  from 
drunkenness,  or  the  breaking  down  of  his  constitution,  as  to  destroy  tJie  effect  of  the 
inference  which  arises  from  his  not  being  present  at  the  alleged  marriage  witli  Mao- 
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gregor.  I  should  have  told  a  jur}-,  upon  lu}'  outli,  that  they  ought  to  give  no  credit 
to  this  story. 

Tlien  comes  tlie  fact,  tliat  Macgregor  had  gloves  oii  the  marriage  of  the  appellant 
and  Mr.  Jolly,  according  to  the  usual  custom  in  that  part  of  the  island  ;  and  if  he 
did  not  attend  the  wedding-dinner,  it  is  clear  that  he  was  frequently  a  guest  of  the 
parties. 

Then  in  October  of  tlie  year  1816  Doctor  Macneil,  who  no  doubt  had  recovered 
from  his  allt  jred  imbecility,  goes  to  Holyto-\vn  again,  accompanied  bv  Mr.  and  Mrs. 
Jolly,  and  Macgregor.  On  that  occasion.  Doctor  Macneil  having,  as  before,  appro- 
jiriated  to  himself  the  single>-bedded  room.  Mr.  and  Mrs.  Jolly,  for  whom  a  bed  had 
been  asked,  slept  in  one  bed,  and  Macgregor  in  another  in  the  same  room  :  and  was 
that  to  be  taken  as  eividence  of  his  having  ever  consented  tO'  a  marriage  witli  this 
lady? 

There  is  another  circumstance  to  be  attended  to..  This  Macgregor  was  a  sort  of 
a  man  of  business,  and  Dr.  Macneil  having  settled,  first  a  part,  and  afterwards  the 
whole  of  his  property  on  the  appellant,  somewhat  in  tlie  way  of  a  donatio  mnrtis  raiisa, 
Macgregor  gets  possession  of  the  deeds.  This  confidence  of  Dr.  Macneil  in  Macgregor 
miglit  have  l^een  impaired  if  he  had  been  told  of  Macgregor's  alleged  transactions  re- 
[263]-lative  to  his  daughter  ;  but  Dr.  Macneil  die,s,  and  then,  as  dead  men  tell  no  tales, 
so  strange  tales  told  I'especting  the  dead  may  serve  the  purpose  of  some  of  the  living. 
When  I  first  saw  this  case  I  confess  tha.t  the  conduct  of  the  respondent  appeared  to  me 
so  disgusting,  that  I  determined  that  I  should  not  .come  to  a  judgment  upon  it  until 
I  had  got  rid  of  that  feeling,  and  I  made  a  covenant  witli.  myself  that  no  impression 
should  remain  on  my  mind  except  what  might  arise  from  the  consideration  of  the 
law  of  tlie  case. 

His  statement  then  is,  that  he  has  a.  claim  of  marriage,  and  he  adds  to  the  declara- 
tor .a  conclusion,  that  tlie  lady  should  be  restored  to  him.  that  they  might  live  happily 
together;  the  claim  was  not  brought  forward  till  all  these  circumstances  that  I  have 
mentioned  took  place ;  but  if  the  marriage  of  the  23d  was  valid,  you  are  bound  to  say 
so,  but  even  then  I  doubt  whetlier  you  would  be  any  party  to  the  restoration  of  the 
lady  to  Macgregor. 

Then  wius  there  in  tliis  case  a  solemn  and  deliberate  consent  to  marriage  between 
the  pa.rties?  I  think,  from  all  tlie  circumstances,  that  there  was  not;  that  the  whole 
conduct  of  the  parties  shows  tha.t  there  was  no  such  consent,  and  that  her  story  is 
not  half  so  improbaWe  as  his.  It  is  important  tO'  guard  ao'aiiist  a  decision  that  might 
have  any  tendency  to  upset  a  marriage  really  constituted,  but  it.  is  also  important  to 
take  care  that  tliis  most  solemn  relation  of  human  life,  in  order  to  make  the  contract 
valid,  must  be  entered  upon  in  a.  solemn  and  deliberate  manner.  The  safest  way  is 
to  reverse  the  interlocutors  ;  but  I  doubt  whether  even  if  the  declarator  could  be 
supported,  you  could  go  on  to  the  restitution  of  conjugal  rights.  I  agree  generally 
in  the  judgment  which  has  been  proposed  for  your  Lordships'  adoption,  but  we  must 
take  care  not  to  prejudice  [264]  any  other  cases,  and  that  our  judgment  should  show 
on  the  face  of  it  only  what  we  mean  to  declare. 

Lord  Lyndhurst  (Chancellor) :  I  rise  merely  to  state  that  I  concur  in  the  view 
which  has  been  taken  of  tliis  case  by  my  noble  and  learned  friends ;  I  clearly  think 
that  the  interlocutors  ought  to  be  reversed. 

After  the  manner  in  which  the  subject  lias  been  treated,  and  I  may  say  esliausted, 
it  is  not  my  intention  tO'  tra.vel  over  the  whole  of  tlie  ground  again.  1st.  I  am  of 
opinion,  after  looking  at  the  charge  made  in  the  summons,  and  the  evidence  .adduced, 
that  the  charge  ha.s  not  been  made  out,  but  disproved.  2dly.  I  am  satisfied  that  this 
was  not  a  reguliir  marriage  in  any  way  of  representing  the  case;  if  so'.  yoiu  are  en- 
titled to  look  at  the  facts  and  circumstances,  and  at  the  conduct  of  the  pa.rties  before 
the  alleged  marriage,  at  the  time  when  it  took  place,  and  subsequent  tO'  that  time  ;  and 
without  going  into  the  details.  I  think  that,  looking  at  these  facts  and  circumstances, 
and.  above  all,  at  the  conduct  of  the  parties,  there  never  was  n  full,  deliberate  and 
uninfluenced  consent  given  on  both  sides,  and  if  so,  the  judgment  of  the  Court  below 
cannot  be  sustained. 

Judgment  of  the  Court  below  reversed. 
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[265]  MACNEIL  v.  MACGREGOK  (Marriage  Case). 

Special  Judgment. 

•20t/i  Junij,  1828. 

Upon  due  consideration  of  all  tlie  proceedings  in  this  action  of  Declaration  of 
Marriage,  at  tbe  instance  of  Malcolm  Macgregor  against  Mary  Black  Macneil,  par- 
ticularly of  tlie  summons  dated  25tli  March  1818,  wherein  the  allegations  set  forth 
are,  ''  That  an  irregular  marriage  was  celebrated  between  the  said  Malcolm  Mac- 
gregor and  the  said  Mary  Black  Ma<?neil,  by  Doctor  Macneil,  at  Hollytown,  in  spring 
1816,  which  was  consummated  by  their  spending  several  nights  together  in  the  same 
bed,  and  that  they  considered  it  proper,  on  their  return  to  Edinburgh  [266]  in  the 
month  of  May  1816,  that  no  time  should  be  lost  in  celebrating  in  facie  ecclesiae  that 
marriage  which  had  been  irregularl)-  celebrated  between  them,  and  accordingly  they 
were,  in  the  month  of  May  1816,  regularly  married  by  the  Reiverend  Joseph  Robert' 
son,  minister  of  the  cliapel  in  Leith  Wynd,  Edinburgh;  "  and  upon  examination  of 
what  has  been  established  by  evidence  in  the  Courts  below,  with  reference  to  the  facts 
alleged  in  the  said  sunnnons  :  this  House  is  of  opinion  that  there  is  no  proof  whatever 
of  any  marriage  between  these  parties  having  at  any  time  taken  place  at  Hollytown, 
or  of  any  regular  marriage  in  facie  ecclesiae  having  been  celebrated  between  them 
at  Edinburgh  in  the  month  of  Maj-  1816  ;  and  further,  this  House,  taking  into  con- 
sideration all  the  facts  and  circumstances  proved  in  relation  to  the  conduct  of  the 
parties  both  before  and  after  tlie  23d  May  1816,  is  of  opinion,  that  there  is  not 
evidence  sufficient  to  justify  tlie  conclusion  that  the  said  Mary  Black  Macneil  and 
the  said  Malcolm  Macgregor  did,  on  the  2;5d  day  of  May  1816,  or  at  any  other  time, 
voluntarily  and  deliberately  express  that  real  mutual  consent  immediately  to  con- 
tract marriage,  which  by  the  law  of  Scotland  is  necessary  to  give  validity  to  such 
an  irregular  marriage  as  is  alleged  to  have  taken  place:  it  is  therefore  ordered  and 
adjudged  that  the  several  interlocutors  complained  of  be  reversed,  and  that  the 
further  ])roceeding  in  this  action  be,  and  the  same  is  hereby  remitted  to  the  Court 
of  Session,  with  instructions  to  give  directions  to  the  Commissary  Court  to  dismiss 
the  declarator  of  marriage  raised  at  the  instance  of  the  said  Malcolm  Macgregor,  by 
summons  of  date  25th  March  1818,  to  assoilzie  the  defender,  the  said  Mary  Black 
Macneil,  from  all  the  conclusions  thereof  ;  and  this  House  having  so  ordered  and 
adjudged,  doth  not  think  [267]  it  necessary  to  determine  upon  what  has  been  sub- 
mitted to  its  consideration,  viz. :  whether  the  several  interlocutors  hereinbefore 
mentioned  could  have  been  deemed  duly  pronounced  in  proceedings  to  which  Robert 
Jolly  and  the  children  of  the  defender,  Mary  Black  Macneil,  were  not  parties. 


[268]  APPEAL 

From  the  Court  of  Chancery,  England. 

DUFFIELD  and  Wife,— ^p;je//cr«««;  DUFFIELD  and  othev!^,— Respondents. 

[Mews'  Dig.  XV.  413.  S.C.  3  Bli.  N.S.  260  ;  in  Ch.  2.  Sim.  and  St.  544  ;  4  L.  J.  (0.^S.) 
Ch.  189.  Discussed  in  Percival  v.  Percival,  1870,  L.  R.  9  Eq.  393.  Approved 
on  point  as  to  revocation  in  Doe  d.  Erers  v.  Ward,  1852,  21  L.  J.  Q.B.  145,  150. 
Considered  on  point  as  to  interest  taken  under  devise  in  Holmes  v.  Prescott, 
1864,  33  L.  J.  Ch.  264.] 

G.  E.  devises  his  estates  at  S.  and  H.  to  trustees,  in  trust,  "  in  case  there  should 
be  but  one  sou  of  my  daughter,  who  shall  attain  the  age  of  21  years,  for  such 
son,  his  heirs  and  assigns  for  ever;  and  in  case  there  shall  be  two  or  more 
sons  who  shall  attain  tlie  age  of  21  years,  then  in  trust  for  the  second  of  such 
sons,  his  heirs  and  assigns  for  ever  ;  and  in  case  there  shall  be  no  son  (of  the 
daughter)  who  shall  attain  the  age  of  21  years,  then  in  trust  for  such  of  the 
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daughters  (if  any)  as  shall  attain  the  age  of  21  years,  or  before  that,  be  m.ir- 
ried  with  consent  of  the  trustees,  her  heirs  and  assigns  for  ever,"  etc. 

And  as  to  the  residue  of  the  property,  of  whatever  description,  whicli  the  testa- 
tor should  be  possessed  of  or  entitled  to  at  the  time  of  his  death,  in  trust,  to 
convert  the  whole  into  money,  and  invest  the  produce  in  the  funds  for  the 
benefit  of  testator's  daugliter's  children,  in  tlie  manner  in  the  will  mentioned. 

And  the  testator  empowered  the  trustees  to  apply  what  should  appear  to  tliem 
to  be  a  competent  part  of  the  rents,  profits  and  proceeds  of  the  estates  and 
funds,  for  the  maintenance  of  such  of  tlie  children  as  should  be  pre.sump- 
TiVELT  entitled,  during  their  minority. 

Testator  having,  after  making  his  will,  purchased  some  additional  freehold 
property,  executed  a  codicil,  by  which  he  revoked  that  part  of  his  will  which 
directed  the  sale  of  his  residuary  freehold  property,  and  directed,  "  that  the 
son  of  my  daughter  who  shall  first  attain  the  age  of  21  years,  shall,  on  attain- 
ing that  age,  change  his  name  for  that  of  Elwes ;  and  I  devise  to  such  sou, 
on  his  attaining  the  age  of  21  years  and  changing  his  name  to  Elwes,  all  my 
freehold  property,  lands  etc.,  his  heirs  and  assigns  for  ever." 

No  son  of  testators  daughter  by  her  said  husband,  during  his  infancy,  and  no 
daughter,  during  her  infancj^  and  non-marriage,  entitled  to  the  rents  and 
profits  of  the  S.  and  H.  estates. 

[269]  If  the  younger  of  the  two  sons  should  die  in  infancy,  the  elder  would  not 
be  entitled  to  such  rents  and  profits  during  his  infanc}',  and  that  a  third  son 
becoming  a  second  son  would  not  be  entitled  to  such  rents  and  profits  during 
his  infancy. 

The  rents  and  profits  during  the  infancy  of  the  sons,  and  the  infancy  and  before 
marriage  of  the  daughters,  belong  to  testator's  heir  at  law. 

As  to  the  maintenance,  there  being*  two  sons,  infants,  at  the  time  of  testator's 
death,  the  trustees  should  execute  the  power  by  applying  part  of  the  rents  and 
profits  of  the  premises  first  demised  to  the  maintenance  of  the  second  of  such 
sons  during  his  infancy ;  and  in  case  the  second  son  died  in  infancy,  and  the 
elder  became  an  only  son,  the  trustees  should  apply  part  of  such  rents  and 
profits  to  his  maintenance  during  his  infancy  ;  and  in  case  a  third  son  should 
be  born  during  the  infancy  of  the  first,  the  maintenance  for  the  first  son  to 
cease,  and  part  of  the  rents  and  profits  to  be  applied  for  the  maintenance  of 
such  third  son ;  and  supposing  there  wei-e  an  only  son  and  an  infant  un- 
married daughter,  the  trustees  would  have  no  power  to  apply  any  part  of  the 
rents  and  profits  to  the  maintenance  of  such  daughter  during  her  minority. 

No  son  of  testator's  daughter  is  entitled  to  the  freehold  estates  mentioned  in  the 
codicil  until  his  attaining  the  age  of  21  years  and  assuming  the  name  of 
Elwes  ;  and  until  the  happening  of  both  events,  the  rents  and  profits  of  such 
estates  belong  to  testator's  heir  at  law. 

Per  Lord  Eldon. — I  hope  this  will  be  a  leading  case. 

The  late  George  Elwes,  of  High-street,  Mary-le-bone,  in  the  county  of  Middlesex, 
being  seised  and  possessed  of  very  considerable  real  and  personal  property  in  the 
counties  of  Middlesex,  Berks,  Suffolk,  Essex,  etc.  in  1802  conveyed  his  manor  of 
Marcham,  and  other  hereditaments  in  the  county  of  Berks,  to  trustees,  to  secure  an 
annuity  of  £800  per  annum  to  his  wife,  Amelia  Maria  Elwes,  (afterwards  Hicks,) 
for  the  support  of  herself,  and  the  maintenance  and  education  of  his  and  her  infant 
daughter  and  only  child,  Emily  Frances  Elwes,  (afterwards  DufEeld,)  during  their 
[270]  joint  lives  if  they  should  so  long  continue  to  live  togetlier,  with  a  proviso  that 
in  case  the  daughter  should  marry  under  age,  or  without  the  consent  in  writing  of 
the  father,  the  allowance  for  the  daughter  should  cease,  and  the  trust  should  be  for 
securing  a  life  annuity  of  £100  per  annum  for  the  wife  for  her  separate  use. 

In  Februai-y  1810,  the  daughter,  being  then  eighteen  years  of  age,  married 
Thomas  DufEeld  at  Gretna  in  Scotland,  without  the  knowledge  of  her  father,  and 
was  soon  after  married  according  to  the  English  form  in  Mary-le-bone  church. 

In  March  1811  the  father  made  his  will,  duly  executed  and  attested,  and  thereby 
devised  and  bequeathed  as  follows : 

"  This  is  the  last  Will  and  Testament  of  me  George  Elwes.  of  High-street,  in  the 
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parish  of  Saint  Mary-l&-bone,  otherwise  Marybone,  iu  the  county  of  Middlesex, 
esquire:  First,  my  will  is,  and  I  direct,  that  all  my  debts  and  funeral  expenses,  and 
tiie  expenses  of  proving  this  my  will,  shall  be  paid  in  manner  hereinafter  mentioned 
and  directed.  And  whereas  by  a  settlement  made  previous  to  my  marriage  with  my 
dear  wife  Amelia  Maria  Elwes,  she  is  entitled  to  the  dividends  of  .£:i:!:5:i  6s.  8d.  con- 
solidated three  per  cent  Bank  annuities  for  her  life  in  case  she  survives  me,  as  or 
in  the  nature  of  a  jointure  or  provision  of  maintenance  and  in  lieu  of  dower,  and 
the  same  Bank  annuities  are  by  the  said  settlement  declared  to  be  in  trust,  from  and 
after  mv  decease  and  the  decease  of  my  said  wife,  for  the  child  or  children  of  our 
nuirriage,  in  manner  therein  mentioned  :  and  whereas  under  and  by  virtue  of  the 
limitations  contained  in  a  certain  indenture  of  settlement,  bearing  date  on  or  about 
the  7th  day  of  October  in  the  year  1802,  and  expressed  to  be  made  [271]  between  me 
George  Elwes  of  the  first  part,  my  said  wife  Amelia  Maria  Elwes  of  the  second  part, 
and  John  Elwes,  esquire,  and  Francis  Wastie,  esquire,  of  the  third  part,  my  said  wife 
is  entitled  for  her  life  to  an  annuity  or  yearly  rent-charge  of  £100,  issuing  and  pay- 
able out  of  the  manor  of  Marcham,  in  the  county  of  Berks,  and  divers  freehold  and 
leasehold  messuages,  farms,  lands,  tenements  and  hereditaments  in  the  several 
parishes  or  places  of  Marcham.  Frilford,  Cotwell  and  Garford,  and  elsewhere,  in  the 
said  county  of  Berks  ;  now  1  do  b}'  this  my  will  ratify  and  confirm  the  said  jointure 
and  annuity  to  my  said  wife.  And  I  give  and  bequeath  unto  my  dear  daughter 
Amelia  Maria  Frances  DufReld  (meaning  thereby  his  daughter  the  appellant  Emily 
Frances  DufEeld),  the  wife  of  Thomas  Duffield,  and  lier  assigns,  for  and  during  the 
term  of  her  natural  life,  all  that  my  leasehold  messuage  or  dwelling-house,  with  the 
appurtenances,  situate  in  High-street,  Mary-le-bone,  aforesaid  ;  and  I  do  declare  that 
the  same  shall,  from  and  after  her  decease,  fall  into  the  residue  of  my  personal  estate 
hereinafter  devised:  and  I  give  and  bequeath  unto  my  said  daughter  all  my  car- 
riages, lior.ses,  household  furniture  and  goods,  plate,  linen,  china,  stock  of  wines  and 
other  liquors,  which  shall  be  in  and  about  the  said  messuage  or  dwelling-house,  or 
in  or  about  any  other  house  or  houses  in  which  I  may  dwell  or  which  I  may  inhabit 
at  the  time  of  my  decease.  And  1  give  and  bequeath  unto  my  brother  John  Elwes, 
of  Portman-square,  in  the  parish  of  Saint  Mary-le-bone  aforesaid,  esquire,  and 
Abraham  Henry  Chambers,  of  Bond-street,  in  tlie  said  county  of  Middlesex,  banker 
(meaning  the  respondent,  Abraham  Henry  Chambers),  and  tlieir  heirs,  all  that  my 
freehold  and  copyhold  [272]  farm  and  estate  situate  lying  and  being  in  South  wood 
Park  in  the  county  of  Suffolk,  which  1  lately  purchased  from  John  Pytches,  esquire, 
and  the  copyhold  part  whereof  1  have  already  surrendered  to  the  uses  of  my  will, 
and  also  all  that  my  freehold  farm  and  estate  at  Haverhill  in  the  county  of  Essex, 
to  for  and  upon  such  trusts  as  are  in  and  by  this  my  will  expressed  and  declared 
thereof;  (that  is  to  say)  in  case  there  shall  he  but  ane  son  of  my  daughter  Amelia 
Maria  Fra7ices  Dufjield  by  her  present  husband  the  said  Thonnm  Duffield,  who  shall 
attain  the  age  of  21  years,  upon  trust  for  sucii  son,  his  heirs  and  assigns  for  ever; 
and  in  case  there  shall  be  two  or  mo?-e  sons  of  the  said  Amelia  Maria  Frances  Duffield, 
who  shall  attain  the  age  of  21  yeaers,  then  in  trust  for  the  second  of  such  sons,  his 
heirs  and  assigns  for  ever;  and  in  case  there  shall  be  no  son  of  the  said  Amelia  Maria 
Fratices  Duffield  by  the  said  Thomas  Duffield,  who  shall  attain  the  age  of  21  years, 
then  upon  trust  for  such  of  the  daughters  (if  any)  of  the  said  Amelia  Maria  Frances 
Duffield.  by  the  said  Tliomas  Duffield,  as  shall  first  attain  the  age  of  21  years,  or  be 
married  under  that  age  with  the  consent  of  the  trustees  or  trustee  for  the  time  being 
of  this  my  will,  and  the  heirs  and  assigns  of  such  daughter  for  ever;  but  if  thei-e 
shall  not  be  any  son  of  the  said  Aemlia  Maria  Frances  DufBeld  by  the  said  Thomas 
Duffield,  who  shall  attain  the  age  of  21  years,  nor  any  daughter  who  shall  attain 
that  age  or  be  married,  and  the  said  Thomas  Duffield  shall  depart  this  life,  leavin^r 
the  said  Amelia  Maria  Frances  Duffield  him  surviving,  then  upon  such  and  the  same 
trusts  for  the  benefit  of  the  children,  as  well  sons  as  daughters  of  the  said  Amelia  Maria 
Frances  Duffield  by  any  second  husband  with  whom  she  may  happen  to  intermarry, 
as  are  hereinbefore  [273]  expressed  and  declared  of  and  concerning  the  said  freehold 
and  copyhold  farms  and  estates  for  the  benefit  of  the  children  of  the  said  Amelia 
Maria  Frances  Duffield  by  the  said  Thomas  Duffield  ;  but  if  there  shall  not  be  anv 
son  of  the  said  Amelia  Maria  Frances  Duffield  by  such  after-taken  husband,  wIk' 
shall  attain  the  age  of  21  years,  nor  a  daughter  who  shall  attain  that  age  or  be  mar- 
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lied  with  such  consent  as  aforesaid,  then  upon  trust  for  my  brother  John  Elwes,  of 
Portman-square,  in  tlie  said  parish  of  Saint  Mar^v-le-bone,  in  the  county  of  Middle- 
sex, esquire,  his  heirs  and  assigns  for  ever."     And  thei  said  testator  George  Elwes 
by  his  said  will  then  gave  and  bequeathed  to  the  said  John  Elwes  and  Abraham  Henry 
Chamljers  such  a  sum  of  money  in  the  public  stocks  of  Great  Britain  a.*  would  pro- 
duce an  annual  sum  of  forty  pounds,  and  directel  tliat  the  said  John  Elwes  and 
Abraham  Henry  Chambers,  and  the  survivor  of  them,  his  executors  administrators 
and   assigns,   should  stand   posses-sed  of  such  principal   sum,   in  trust,  to   pay  the 
dividends  thereof  to  or  for  the  separate  use  of  Elizabeth  Ward,  the  wife  of  John 
AVard,  during  her  life;  and  after  the  decease  of  the  said  Elizabeth  Ward,  the  said 
testator  w-illed  that  such  principal  sum    in   the  stocks  should  become  part  of  the 
residue  of  his  personal  estate  thereinafter  bequeathed  ;  and  he  gave  unto  Elizabeth 
Surman,  the  mother  of  the  said  Elizabeth  Ward,  an  annuity  of  ten  pounds  a  year  for 
her  life;  and  he  gave  and  bequeathed  unto  the  said  John  Elwes  and  Abraliam  Henry 
Chambers,  their  executors,  administrators,  and  assigns,  the  further  sum  of  £1500 
three  per  cent  consolidated  Bank  annuities,  upon  trust,  that  the  dividends  and  in- 
terest thereof  might  from  time  to  time  for  ever  be  paid  to  the  minister,  church- 
wardens and  overseers  for  the  time  [274]  being  of  tlie  parish  of  Marcham  aforesaid, 
to  be  by  them  disposed  of  yearly  in  Christmas  week  in  manner  therein  mentioned, 
for  clothing  poor  boys  and  poor  girls  resident  in  Marcham  aforesaid,  and  otherwise 
for  the  benefit  of  the  poor  there  ;  and  the  testator  gave  £50  to  each  of  the  children 
of  the  late  John  Morehen,  therein  described,  who  should  be  living  at  the  time  of  his 
decease ;  and  he  gave  to  each  of  them   the  said  John   Elwes  and  Abraham  Henry 
Chambers  the  sum  of  £500  of  lawful  money  current  in  England,  for  the  trouble  they 
would  have  in  the  execution  of  that  his  will,  provided  they  would  act  in  the  trusts 
thereof,  but  not  otherwise.     And  the  said  testator  then  devised  and  bequeathed   as 
follows;  that  is  to  say:    "  and  as  to,  for  and  concerning  all  the  rest,  residue  and 
remainder  of  the  property  of  which  I  shall  be  possessed,  or  to  which  I  shall  be  entitled 
at  the  time  of  my  decease,  or  over  which  I  have  a  disposing  power,  whether  the  same 
consist  wholly  or  in  part  of  estates  of  freehold,  copyliold  or  for  years,  money  in  the 
funds,   upon  mortgage  or  otherwise  out  upon  security  or  at  interest,  debts,  or  of 
v.hatever  other  nature  or  kind  the  same  or  an}-  part  thereof  ma}-  be,  I  give  devise  and 
bequeath  the  same  and  eveiy  part  thereof  unto  the  said  John  Elwes  and  Abraham 
Heni-y  Charabei's,  their  heirs,  executors,   [administrators  and   assigns,   upon  trust, 
that  they  the  said  John  Elwes  and  Abraham  Henry  Chambers,  or  the  survivor  of 
them,  or  the  heirs,  executors,  administrators  or  assigns  of  such  survivor,  do  and 
shall,  with  all  convenient  speed  after  my  decease,  sell,  dispose  of  and  convey  all  and 
singular  my  freehold,  copyhold  and  leasehold  estates,  with  the  appurtenances,  eitlier 
together  or  in  parcels,  and  either  by  public  auction  or  private  contract,  as  to  him  or 
them  shall  seem  best,  unto  [275]  any  person  or  persons  who  shall  be  willing  to  become 
and  be  the  purchaser  or  purchasers  thereof,  or  of  any  part-  thereof,  for  the  most 
money  and  best  prices  that  can  be  reasonably  had  or  gotten  for  the  same,  and  to 
make  and  execute  all  such  deeds,  surrenders,  conveyances,  assignments  and  assur- 
ances in  the  law,  as  shall  be  necessary  or  proper  for  perfecting  the  sale  and  transfer 
thereof ;  and  also  do  and  sliall  make  sale  of,  and  convert  into  money,  all  such  part 
and  parts  thereof  as  shall  consist  of  money  out  upon  mortgage  or  other  security  at 
interest  or]  otherwise;  and  also  get  in  all  debts  which  shall  be  due  and  owing  to  me 
at  the  time  of  my  decease,  in  such  manner  as  they  shall  think  expedient ;  and  I  do 
hereby  expressly  direct  and  declare,  that  the  receipt  and  receipts  of  the  said  John 
Elwes  and  Abraham  Henry  Chambers,  and  of  the  survivor  of  them,  his  heirs,  execu- 
tors, administrators  and  assigns,  for  all  monies  paid  under  and  by  virtue  of  this 
my  will,  shall  in  all  cases  be  a  sufficient  and  effectual  discharge  and  discharges  for 
such  sum  or  sums  of  money  as  shall  therein  respectively  be  expressed  or  acknow- 
ledged to  be  received  ;  and  the  person  or  persons  paying  any  such  sum  or  sums  of 
money,  his  her  or  their  heirs,  executors,  administrators  or  assigns,  shall  not  after- 
wards be  obliged  to  see  to  the  application  or  be  in  any  manner  answerable  for  the 
misapplication  or  nonapplication  of  the  same  or  any  part  thereof.     And  it  is  my 
will,  and  I  do  hereby  declare  and  direct,  that  the  said  John  Elwes  and  Abraham 
Henry  Chambers,  and  t'lc  sui-vivor  of  them,  his  executors,  administrators  and  assigns, 
shall  stand  and  be  possessed  of  and  interested  in  the  monies  to  arise  or  be  arotten  in 
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by  the  means  aforesaid  or  otherwise,  under  and  by  virtue  of  this  my  [276]  will,  in 
trust,  in  the  first  place,  from  and  immediately  after  my  decease,  to  satisfy  and  dis- 
charge all  such  debts  as  shall  be  due  and  owing  by  me  to  any  person  or  persons 
whomsoever  at  the  time  of  my  decease,  or  which  shall  afterwards  accrue  due  ;  and 
in  the  next  place,  to  pay,  satisfy  and  discharge  my  funeral  expenses,  and  the  ex- 
penses of  proving  this  my  will,  and  tlien  to  pay  and  discharge  the  several  legacies 
and  bequests  which  I  have  given  or  bequeathed  or  shall  give  or  bequeath  by  this  my 
will,  or  by  any  codicil  or  codicils  thereto;  and  after  full  patient  and  satisfaction 
thereof,  in  trust,  forthwith  to  lay  out  and  invest  such  a  portion  of  the  residue  of  the 
monies  to  arise  and  be  produced  by  the  means  aforesaid,  in  the  purchase  of  so 
much  and  such  sum  of  three  per  cent  consolidated  Bank  annuities,  in  the  names  of 
them  the  said  Jolm  Elwes  and  Abraham  Henry  Chambers,  or  of  the  survivor  of  them, 
his  executors,  administrators  or  assigns,  as  the  yearly  dividends  thereof  will  amount 
to  the  sum  of  £1000  of  lawful  money  current  in  England,  and  upon  trust  that  they 
the  said  John  Elwes  and  Abraham  Henry  Chambers,  and  the  survivor  of  them,  his 
executors,  administrators  and  assigns,  do  and  shall  from  time  to  time,  during  the 
natural  life  of  my  said  daughter  Amelia  Maria  Frances  Duffield,  pay  or  cause  to  be 
paid  all  the  dividends  of  the  said  three  per  cent  consolidated  Bank  annuities  so  to 
be  purchased,  as  the  same  shall  accrue  and  be  received,  into  the  proper  hands  of  the 
said  Amelia  Maria  Frances  Duffield,  or  to  such  person  or  persons  as  she  in  writing 
signed  witii  her  proper  hand  shall,  notwithstanding  her  coverture,  direct  or  appoint 
(but  so  as  that  tlie  same  be  not  by  way  of  anticipation),  for  her  sole  and  separate  use 
and  benefit,  exclusive  of  and  free  from  [277]  the  power,  control,  debts  and  engage- 
ments of  the  said  Thomas  Duffield,  or  any  future  husband  whom  she  may  happen  to 
marry,  and  wherewith  he  the  said  Thomas  Duffield  or  any  future  husband  shall  not 
in  anywise  intermeddle  ;  and  the  receipt  or  receipts  of  the  said  Amelia  Maria  Frances 
Duffield  alone,  or  of  such  person  or  persons  to  whom  she  shall  so  direct  or  appoint 
the  same  to  be  paid  as  aforesaid,  signed  with  her  or  their  hand  or  hands,  shall  from 
time  to  time  be  a  good  and  sufficient  discharge  for  so  much  of  the  said  dividends, 
interest  and  annual  produce  as  shall  be  therein  expressed  and  acknowledged  to  be 
received  ;  and  1  do  hereby  declare  and  direct,  that  the  said  three  per  cent  consolidated 
Bank  annuities  so  to  be  purchased  as  last  aforesaid,  shall,  from  and  after  the  decease 
of  my  said  daughter  Amelia  Maria  Frances  Duffield,  fall  into  and  be  taken  as  part 
of  my  said  personal  est.ate,  and  be  disposed  in  manner  hereinafter  declared  thereof. 
And  as  to,  for  and  concerning  the  then  residue  of  the  monies  to  arise  and  be  pro- 
duced by  the  sales  hereinbefore  directed  to  be  made  of  my  said  real  and  personal 
estate,  upon  trust,  to  lay  out  and  invest  the  same  in  the  purchase  of  parliamentary 
stocks  or  funds  of  (ireat  Britain,  or  upon  real  securities  at  interest,  in  the  names  of 
them  the  said  John  Elwes  and  Abraham  Henry  Chambers,  or  the  sui-vivor  of  them, 
his  executors,  administrators  or  assigns,  upon  the  trusts  and  for  the  intents  and 
purposes,  and  with  under  and  subject  to  the  several  powers,  provisoes  and  declarations 
hereinafter  expressed  ;  (that  is  to  say)  in  case  there  shall  be  only  one  child  of  the  said 
Amelia  Maria  Frances  Duffield  by  the  said  Thomas  Duffield,  in  trust  that  they  the 
said  John  Elwes  and  Abraham  Henry  Chambers,  and  the  [278]  sui-vivor  of  them,  his 
executors,  administrators  or  assigns,  do  and  shall  pay,  assign,  transfer  or  assure 
the  said  stocks,  funds  and  securities,  and  the  dividends,  interest  and  annual  pro- 
ceeds thereof,  unto  such  one  or  only  child  at  or  on  his  attaining  the  age  of  21  years 
if  a  son,  or  at  or  on  her  attaining  that  age,  or  being  married  witli  the  consent  in 
writing  of  the  trustees  for  the  time  being  of  this  my  will,  if  a  daughter :  and  in  case 
there  shall  be  two  or  tliree  children  of  the  said  Amelia  Maria  Frances  Duffield  by 
the  said  Thomas  Duffield.  then  that  tliey  tlie  said  John  Elwes  and  Abraham  Heniy 
Chambers,  or  the  survivor  of  them,  shall  and  do  stand  possessed  of  the  said  stocks, 
funds  and  securities,  and  the  dividends,  interest  and  annual  proceeds  thereof,  upon 
trust  for  such  two  or  three  children,  equally  to  be  divided  between  them,  share  and 
share  alike,  the  share  or  sharevS  of  such  of  them  as  shall  be  a  son  or  sons  to  be  paid, 
assigned,  transferred  or  assured  to  him  or  them  on  his  or  their  attaining  the  age  of 
21  years,  and  the  share  or  shares  of  such  of  them  a.s  shall  be  a  daughter  or  daughters 
to  be  paid,  assigned,  transferred  or  assured  to  her  or  them  on  her  or  their  attaining 
the  age  of  21  years,  or  Ijeing  married  with  sucli  consent  as  aforesaid  :  and  my  will  is, 
that  in  case  any  one  or  more  of  such  children,  being  a  son  or  sons,  shall  depart  this 
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life  under  the  age  of  21  yeius,  or  being  a  daughter  or  daugliters,  shall  depart,  this 
life  under  tliat  age,  and  without  being  married  with  such  consent  as  aforesaid,  then 
the  shares  of  him,  her  or  them  so  dying,  shall  accrue  and  go  to  the  survivors  and  sur- 
vivor of  such  children,  in  equal  shares  and  proportions,  if  more  than  one,  and  if  but 
one,  then  the  whole  to  such  one,  and  be  paid,  assigned,  trans-[279]-ferred  or  assured 
to  him,  her  or  them,  together  with  and  at  the  same  time  as  his,  her  or  their  original 
share  or  shares  are  and  is  by  this  my  will  directed  to  be  paid,  assigned,  transferred 
or  assured  ;  provided  always,  that  if  any  or  either  of  such  children,  being  a  son  or 
sons,  shall  happen  to  depart  this  life  under  the  age  of  21  years,  having  lawful  issue 
of  his  or  their  bodies  living  at  the  time  of  his  or  their  decease  or  deceases,  or  born 
within  due  time  thereafter,  then  the  share  or  shares  of  him  or  them  so  dying  and 
having  issue,  shall  go  and  belong  to  his  or  their  child  or  children,  and  shall  not  sur- 
vive to  or  amongst  the  others  or  other  of  such  two  or  three  children  :  and  my  will  is, 
that  in  case  there  shall  be  four  or  more  children  of  the  said  Amelia  Maria  Frances 
Duffield,  by  the  said  Thomas  Duffield,  that  the  said  John  Elwes  and  Abraham  Henry 
Chambers,  and  the  survivor  of  them,  his  executors,  administrators  and  assigns,  shall 
stand  and  be  possessed  of  the  said  stocks,  funds  and  securities,  and  the  dividends, 
interest  and  annual  proceeds  thereof,  upon  trust,  in  the  first  place,  to  purchase  with 
a  competent  part  thereof,  or  otherwise  to  set  apart  thereout,  tlie  sum  of  £50,000 
three  per  cent  consolidated  Bank  annuities,  and  to  stand  possessed  thereof,  and  of 
the  dividends,  interest  and  annual  proceeds  thereof,  in  trust  for  such  son  of  the  said 
Amelia  Maria  Frances  DufHeld  by  the  said  Thomas  Duffield,  who,  under  the  trusts  of 
a  settlement  now  intended  to  be  forthwith  made,  shall  become  possessed  of  an  estate 
tail  in  the  said  manor  of  Marcham,  and  the  messuages,  farms,  lands,  tenements  and 
hereditaments,  which  shall  be  comprised  in  the  same  settlement;  and  subject  to  the 
papnent  or  setting  apart  of  the  said  sum  of  £50,000  thre^e  per  [280]  cent  consoli- 
dated Bank  annuities,  my  will  is,  that  the  said  John  Elwes  and  Abraham  Henry 
Chambers,  and  the  sui-vivor  of  them,  his  executors,  administrators  and  assigns,  shall 
stand  and  be  possessed  of  the  tlien  residue  of  the  said  stocks,  funds  and  securities, 
and  the  dividends,  interest  and  annual  proceeds  thereof,  upon  trust  for  such  four  or 
more  children  (exclusive  of  such  son  as  last  aforesaid)  of  the  said  Amelia  Maria 
Frances  Duffield,  equally  to  be  divided  between  them,  share  and  share  alike,  and  to 
be  paid,  assigned,  transferred  or  assured  to  them  respectively  at  the  same  time  or 
times,  and  with  such  benefit  of  survivorship  amongst  them,  and  in  such  manner  in 
all  respects  as  is  hereinbefore  directed  and  declared  of  and  concerning  the  said 
stocks,  funds  and  securities,  and  the  dividends,  interest  and  annual  proceeds  thereof, 
in  the  event  of  there  being  only  two  or  three  children  of  the  said  Amelia  Maria 
Frances  Duffield,  by  the  said  Thomas  Duffield  :  and  in  case  tlie  said  Thomas  Duffield 
shall  happen  to  depart  this  life,  leaving  the  said  Amelia  Maria  Frances  Duffield  him 
surviving,  and  without  leaving  any  issue  by  her,  or  if  he  shall  leave  issue  by  her, 
and  all  such  issue  being  sons  shall  depart  this  life  under  the  age  of  twenty-one  years, 
and  without  lawful  issue,  and  being  daughters  shall  depart  this  life  under  that  age, 
without  having  been  married  with  such  consent  as  aforesaid,  then  my  will  is,  and  I 
do  hereby  declare  and  direct,  that  the  said  John  Elwes  and  Abraham  Henry 
Chambers,  and  the  survivor  of  them,  his  executors,  administrators  and  assigns,  shall, 
from  and  after  such  the  decease  of  the  said  Thomas  Duffield  and  failure  of  issue  as 
aforesaid,  stand  and  be  possessed  of  and  interested  in  the  stocks,  funds  and  securi- 
ties, in  or  on  which  the  [281]  monies  to  arise  and  be  produced  from  the  residue  of 
my  real  and  personal  estate,  hereinbefore  devised  under  the  trusts  hereinbefore 
declared  thereof,  shall  be  laid  out  or  invested,  upon  trust  to  pay  the  interest,  divi- 
dends and  annual  proceeds  thereof  from  time  to  time,  during  the  natural  life  of  the 
said  Amelia  Maria  Frances  Duffield,  to  such  person  or  persons  as  she  by  any  note  in 
writing  signed  with  her  own  hand  shall,  whether  covert  or  sole,  and  notwithstanding 
her  coverture  (but  so  as  tlie  same  be  not  by  way  of  anticipation),  appoint  to  receive 
the  same,  and  in  default  of  such  appointment,  then  upon  trust  to  pay  the  said 
interest,  dividends  and  annual  proceeds  into  the  proper  hands  of  the  said  Amelia 
Maria  Frances  Duffield  for  her  separate  and  peculiar  use  and  benefit,  not  subject  or 
liable  to  the  debts,  control,  dispositions  or  engagements  of  any  husband  with  whom 
she  may  hereafter  happen  to  intermarry,  and  for  which  her  receipts  alone  shall  be 
good  and  sufficient  discharges:   and  in  case  the  said  Amelia  Maria  Frances  Duffield 
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shall  happen  to  marry  a  second  husband,  and  there  shall  be  any  issue  of  lier  body  by 
such  second  husband,  then  my  will  is,  and  I  do  direct,  tliat  the  said  John  Elwes  and 
Abraham  Henry  Chambers,  and  the  survivor  of  them,  his  executors,  administrators 
and  assigns,  shall,  from  and  after  her  decease,  stand  possessed  of  the  said  stocks, 
funds  and  securities,  and  the  interest,  dividends  and  annual  proceeds  thereof,  upon 
such  and  the  same  trusts,  for  the  benefit  of  the  children  of  sucli  second  marriage, 
as  are  by  this  my  will  declared  of  and  concerning  the  said  stocks,  funds,  securities, 
interests,  dividends  and  annual  proceeds  for  the  benefit  of  the  cliildren  of  the  said 
Amelia  Maria  Frances  Dutfield  by  tlie  said  Thomas  DnfReld  ;  and  [282]  in  case  of 
the  decease  of  the  said  Amelia  Maria  Frances  Duffield,  without  leaving  any  issue  of 
her  body,  who  by  virtue  of  the  trusts  of  this  my  will  shall  become  entitled  to  the  said 
stocks,  funds  and  securities,  and  the  dividends,  interest  and  annual  proceeds 
thereof,  then  I  give,  bequeath  and  dispose  of  the  same  stocks,  funds  and  securities, 
and  the  dividends,  interest  and  annual  proceeds  thereof,  in  manner  following  ;  (that 
is  to  say)  I  give  the  sum  of  £1000  three  per  cent  consolidated  Bank  annuities  to  the 
said  John  Elwes  and  Abraham  Henry  Chambers,  their  executors,  administrators  and 
assigns,  upon  trust,  and  to  the  intent  that  tlie  interest  and  dividends  thereof  may 
from  time  to  time  for  ever  be  paid  to  the  minister,  church-wardens  and  overseers 
for  the  time  being  of  the  parish  of  Marcham  aforesaid,  to  be  applied  by  them  in  the 
same  manner  as  the  interest  and  dividends  of  the  sum  of  £1500  like  Bank  annuities 
hereinbefore  given  to  them ;  and  I  give  the  sum  of  £1000  of  lawful  money  current  in 
England  to  the  trustees  of  the  Middlesex  Hospital,  to  be  applied  for  the  purposes  of 
that  Institution  ;  and  I  give  the  sum  of  £500  of  like  lawful  money  to  Just  Alt,  the 
son  of  George  Alt,  now  in  the  Blue-coat  school ;  and  I  give  the  sum  of  £500  of  like 
lawful  money  to  the  Reverend  William  Hicks,  of  Great  Marlow,  in  the  county  of 
Bucks,  clerk;  and  I  give  the  sum  of  £10,000  of  like  lawful  money  to  my  nephew 
Henry  Elwes,  son  of  my  brother  John  Elwes ;  and  I  give  to  each  of  the  children  of  the 
late  John  Morehen  aforasaid,  the  sum  of  £200  of  like  lawful  money,  and  to  each 
of  the  grand-children  of  the  said  John  Morehen  the  sum  of  £100  of  like  lawful 
money:  And  as  to,  for  and  concerning  all  the  then  residue  [283]  of  the  said  stocks, 
funds  and  securities,  and  the  interest,  dividends  and  annual  proceeds  thereof,  I 
give  and  bequeath  the  same  and  eveiy  part  thereof  unto  the  said  John  Elwes,  his 
executors,  administrators  and  assigns,  to  and  for  his  and  their  own  use  and  benefit, 
and  tO'  be  paid,  assigned,  transferred  and  assured  to  him  and  them  accordingly: 
And  my  will  further  is,  and  I  do  hereby  declare  and  direct,  that  the  said  John  Elwes 
and  Abraham  Henry  Chambers,  and  the  survivor  of  them,  his  executors,  administra- 
tors and  assigns,  and  other  the  trustee  and  trustees  for  the  time  being  of  this  my 
will,  shall  by  and  out  of  the  rents,  issues  and  profits  of  the  said  freehold  and  copy- 
hold estates  by  this  my  will  first  devised,  and  by  and  out  of  the  part  or  share  of  and 
in  the  said  stocks,  funds  and  securities,  and  the  dividends,  interest  and  annual  pro- 
ceeds thereof,  to  which  any  child  or  children  of  the  said  Amelia  Maria  Frances 
Duffield  by  the  said  Thomas  Duffield,  or  by  any  after-taken  husband,  shall  be  pre^ 
sumptively  entitled,  pay  and  apply  for  the  maintenance  and  education  of  any  such 
child  or  children,  in  the  mean  time  and  until  his,  her  or  their  share  or  portion, 
shares  or  portions  shall  become  payable,  such  yearly  sum  and  sums  of  money  as  to 
them  the  said  John  Elwes  and  Abraham  Heniy  Chambers,  or  the  survivor  of  them, 
his  executors  or  administrators,  or  other  the  trustees  or  trustee  for  the  time  being  of 
this  my  will,  shall  seem  meet."  And  the  said  testator  by  his  said  will  empowered  his 
trustees  therein  named,  and  other  the  trustee  or  trustees  for  the  time  being  of  his 
said  will,  from  time  to  time,  when  necessary,  to  alter  and  vary  the  securities  upon 
which  the  monies  arising  from  the  said  residue  of  his  real  and  personal  estate  should 
[284]  or  might  be  invested.  And  the  said  testator  thereby  also  empowered  his  said 
trustees,  and  other  the  trustees  for  the  time  being  of  his  said  will,  during  the 
minority  of  such  child  of  the  appellant  Emily  Frances  DufSeld  as  by  virtue  of  the 
limitations  therein  contained  should  be  presumptively  entitled  to  the  said  freehold 
and  copyhold  estates  first  thereinbefore  devised,  tO'  demise  and  lease  all  or  any  part 
of  the  said  freehold  and  copyhold  estates  for  any  term  not  exceeding  twenty-one 
years  in  possession,  and  with  such  clauses  and  restrictions  as  therein  mentioned. 
And  the  said  testator  nominated  and  appointed  the  said  Jolm  Elwes  and  Abraham 
Henry  Chambers  joint  executors  of  that  his  will. 
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Some  time  after  making  liis  will,  the  testator  drew  his  pen  over  that  part  of  it 
which  contained  the  direction  for  the  sale  of  his  residuary-  freehold,  leasehold  and 
copyhold  estates  (see  codicil). 

The  testator,  after  makingr  his  will,  and  before  executinof  the  following  codicil, 
purchased  a  considerable  estate  in  fee  simple,  consisting  of  tlie  manor  of  Witliers- 
field,  witi]  the  perpetual  advowson  of  the  rectory  of  Withersfield,  and  about  2.300 
acres  of  freehold,  in  the  parishes  of  Witherstield  and  Haverhill,  in  Suffolk,  and  was 
seised  thereol  at  the  time  of  making  his  codicil,  and  of  his  death. 

He  then,  in  Marcli  1821,  executed  tlie  codicil,  which  is  in  these  words:  "  Having 
some  short  time  back  drawn  my  pen  througli  the  first  fifteen  lines  of  the  sixth  sheet 
of  my  la«t  will  and  testament,  dated  on  or  about  the  1st  day  of  March,  in  the  year  of 
our  Lord  1811,  and  being  apprehensive  that  such  rasure,  not  being  witnessed,  might 
lead  to  litigation  ;  I,  George  Elwes,  do  hereby  declare  by  this  my  codicil  to  the  said 
will,  that  tlie  sole  intention  of  such  rasure  was  [285]  and  is  to  revoke  tliat  part  only 
of  the  aforesaid  will  whereby  I  direct  the  sale  of  my  freehold  property,  which  sale  I 
accordingly  do  hereby  revoke:  And  I  do  liereby  direct  and  appoint,  tliat  the  son 
lawfully  begotten  of  my  daughter  Emily  Frances  Duffield,  who  shiill  first  attain  the 
age  of  twenty-one  years,  shall,  on  attaining  such  age,  change  his  name  for  that  of 
Elwes  ;  and  I  give  and  devise  to  the  said  son  of  ni}'  daughter  aforesaid,  on  his  attain- 
ing the  age  of  twenty-one  years,  and  changing  his  name  to  Elwes,  all  my  freehold 
property,  lands,  tenements  and  hereditaments,  to  have  and  to  hold  to  him  my  said 
grandson,  his  heirs  and  assigns  for  ever  :  Also  I  give  and  bequeath  to  my  wife,  Amelia 
Maria  Elwes,  for  and  during  the  term  of  her  natural  life,  my  dwelling-house  situate 
and  being  on  tlie  Terrace  in  High-street,  in  tlie  parish  of  Mary-le-bone  ;  and  1  also  give 
untO'  my  said  wife  contents  of  the  said  house :  And  I  do  hereby  nominate  and  appoint 
the  Rev.  William  Hicks,  of  Whittington  Rectory,  in  the  county  of  Glouce.stershire, 
to  be  my  executor  in  the  room  of  my  late  brother,  John  Elwes,  esquire,  deceased  : 
And  I  do  hereby  ratify  and  confirm  the  a.foremetitioned  will  and  testament,  dated  as 
aforesaid,  except  as  is  before  excepted." 

G.  Elwes  made  no  other  settlement  of  Marcham,  or  any  otlier  part  of  his  property. 

On  the  2d  day  of  September  1821,  the  testator,  George  Elwes,  died,  without 
revoking  or  altering  his  will,  save  as  aforesaid,  and  without  revoking  or  altering 
his  codicil,  leaving  Amelia  Maria  Elwes  his  widow,  and  Emily  Frances  Duffield  his 
daughter  and  only  child  and  lieir  at  law,  and  heir  according  to  the  custom  of  the 
manors  whereof  his  copyhold  estates  were  holden,  and  also  his  sole  next  of  kin. 

[286]  The  plaintiffs,  Mr.  and  Mrs.  Duffield,  at  the  testator's  death,  had  and  now 
have  living  five  children  ;  namely,  their  eldest  child  and  only  son.  the  defendant, 
George  Thomas  Warren  Hastings  Duffield,  now  of  tlie  age  of  ten  years,  and  four 
younger  children,  the  infant  defendants,  Caroline  Duffield,  Maria  Duffield,  Anna 
Duffield  and  Susan  Eliza  Duffield. 

John  Elwes,  one  of  the  executors  and  trustees  named  in  the  will,  died  before  the 
testator  ;  the  other  executor  and  trustee  therein  named  survived  hiiu. 

In  October  1821,  Mr.  and  Mrs.  Duffield  filed  their  original  bill  in  Chancery,  which 
was  afterwards  amended,  against  Amelia  Maria  Elwes  (afterwards  Hicks),  testator's 
widow,  and  ag.ainst  Abraham  Henry  Chambers,  surviving  trustee  under  the  will,  and 
the  Rev.  William  Hicks,  trustee  under  the  codicil,  Francis  Const  and  George  Law, 
who,  as  executors  of  John  Elwes,  testator's  brother,  had  some  interest  in  testator's 
property,  against  Robert  Greewhill  Russel  and  George  Spencer  Smith,  trustees  under 
the  marriage  settlement  of  Mr.  Hicks  and  testator's  widow,  and  against  the  infant 
children  of  the  plaintiffs,  George  Thomas  Warren  Hastings  Duffield,  Caroline  Duffield, 
Maria  Duffield,  Anna  Duffield  and  Susan  Eliza  Duffield,  stating  the  facts  and  circum- 
stances above  mentioned  ;  and  the  plaintiffs  charged  that  they  were  desirous  that  the 
just  rights  and  interests  of  all  parties  in  the  testator's  property  should  be  ascertained, 
and  that  the  persons  and  fortunes  of  their  infant  children  should  be  protected  and 
secured  under  the  care  and  direction  of  the  Court;  and  the  bill  also  charged  that  the 
devises  of  the  Southwood  Park  and  Haverhill  estates,  and  of  the  residuary  freehold 
estates,  were  future  and  executory,  and  that  the  intermediate  rents  and  profits  during 
the  minority  of  the  children  belonged  to  the  plaintiff  [287]  Mrs.  Duffield,  as  heir  at 
law  and  customary  heir  of  the  testator:  and  the  bill  prayed,  among  other  things, 
that  it  might  be  declared  that  Mrs.  Duffield  and  lier  husband,  in  her  right,  were 
entitled  to  the  intermediate  rents  and  profits,  subject  to  the  maintenance,  etc. 
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Upon  the  hearing  of  this  cause  before  the  Viee-Chantellur,  his  Honour  directed 
a  case  to  be  made  for  the  opinion  of  the  Judges  of  the  Court  of  King's  Bench,  and  that 
the  parties  should  be  at  liberty  to  refer  to  the  said  will  and  codicil ;  and  that  tJie 
questions  should  be, 

Ist.  Whether  the  devisei  of  the  freehold  part  of  the  estate  at  Southwood  Park,  and 
of  the  freehold  farm  and  estate  at  Haverhill,  contained  in  tiio  will,  is  revoked  by 
tlie  codicil! 

2d.  Did  the  manor  of  Marcham  pass  under  tiie  residuary  devise  contained  in  the 
testator's  will ;  and  if  it  did,  was  sucli  devise  revoked  by  the  codicil'! 

3d.  Did  the  manor  of  Marcham  pass  under  the  codicil  to  the  first  son  of  the 
plaintiti'  Emily  Frances  Duflield.  who  sluill  attain  twenty-one  years,  and  cliange  his 
name  to  Ehves  ;  or  to  whom  does  the  same  belong! 

■4th.  Does  the  estate  at  Witherstield  and  Haverhill,  purcliased  after  tlie  testator 
H'ade  his  wiU.  pass  under  the  devise  in  the  codicil  to  the  first  son  of  the  ph^intifi'  Emily 
Frances  Duffield,  who  shall  attain  twenty-one  years,  and  change  his  name  to  Elwes, 
or  does  it  go  to  the  residuary  devisee  under  the  joint  operation  of  the  will  and 
codicil;  or  does  it  descend  to  the  testator's  heir  at  law? 

5th.  To'  whom  belong  the  surplus  rents  and  profits  of  the  said  copyhold  estate  at 
Soutliwood  Park,  and  of  the  said  freehold  farm  and  estate  at  the  same  place,  and  of  the 
said  freehold  farm  and  estate  at  Haverhill  (if  the  devise  of  such  estates  contained  in 
the  will  was  [288]  not  revoked  by  the  codicil),  after  providing  for  tlie  maintenance  of 
the  devisee  thereof,  until  a  first  son  of  the  plaintiii'  Emily  Frances  Duffield  shall  attain 
twenty-one  years,  or  in  failure  of  such  sou,  till  a  daughter  shall  attain  that  age,  or 
be  married  with  consent  according  to  the  will? 

6th.  To  whom  do'  the  intermediate  rents  and  profits  of  sucli  of  the  testator's  free- 
hold estates  as  are  effectually  devised  by  his  codicil  to  the  son  of  the  plaintiff  Emily 
Frances  Duffield,  who'  shall  first  attain  twenty-one  years,  and  change  his  name  to 
Elwes,  until  such  events  take  place,  belong'! 

J.  S.  Copley,  for  Plaintiffs. 

N.  C  Tindal,  for  the  Defendant  George  Tliomas  Warren  Hastings  Duffield. 

J.  L.  Dampier,  for  the  infant  Defendants,  daughters  of  the  Plaintiffs. 

This  ease  has  been  argued  before  us  by  Counsel :  we  have  considered  it,  and  are  of 
opinion, 

1st.  That  tlie  devise  of  the  freehold  part  of  the  estate  at  Southwood  Park,  and  of 
tlie  freehold  farm  and  estate  at  Haverhill,  contained  in  the  will,  is  not  revoked  by 
the  codicil. 

2d.  That  the  manor  of  Marcham  did  pass  under  the  residuary  devise  contained  in 
the  testator's  will,  and  that  such  devise  was  revoked  by  the  codicil. 

3d.  That  the  manor  of  Marcham  did  pass  under  the  codicil  to  tlie  first  son  of  the 
plaintiff  Emily  Frances  Duffield,  who  shall  attain  twenty-one  years,  and  change  his 
name  to  Elwes. 

1th.  That  the  estate  of  Withersfield  and  Haverhill,  purcliased  after  the  testator 
made  his  will,  passed  under  the  devise  in  tlie  codicil  to  the  first  son  of  the  plaintiff' 
Emily  Frances  Duffield,  who  shall  attain  twenty-one  yeiarSi  and  change  his  name  to 
Elwes. 

[289]  oth.  That  the  surplus  rents  and  profits  of  the  said  copyhold  estate  at 
Southwood  Park,  and  of  tlie  said  freehold  estate  at  the  same  place,  and  of  the  said 
freehold  farm  and  estate  at  Haverhill,  aiter  providing  for  the  maintenance  oi  the 
devisee  thereof,  belong  to  Abraham  Henry  Chambers,  the  surviving  trustee  under  the 
will  of  the  testator,  until  a  first  son  of  the  said  plaintiff'  Emily  Frances  Duflield  shall 
attain  twenty-one  years,  or  in  failure  of  such  son,  till  a  daughter  shall  attain  that  age, 
or  be  married  with  consent  according  to  the  will. 

6th.  That  the  intermediate  rents  and  profits  of  such  of  the  testator's  freehold 
estates  as  are  effectually  devised  by  his  codicil  tO'  the  son  of  tlie  plaintiff'  Emily 
Frances  Duffield,  who  shall  first  attain  twenty-one  years,  and  change  his  name  to 
Elwes,  until  such  events  take  place,  belong  to  Abraham  Henry  Chambers,  the  sur- 
viving trustee  under  the  will  of  the  testator. 

J.  Bayley,  G.  S.  Holroyd,  .J.  Littledale. 

In  December  1825,  Henry  Duffield,  second  son  of  Mr.  and  Mrs.  Duffield,  was  born, 
and  made  a.  party  defendant. 

The  cause  having  come  on  for  further  directions  on  the  certificate  of  the  Judges, 
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and  on  2!)lii  April  ly26  tlie  Vice-Cliancellor  pronounced  his  decretal  order,  wliereof 
the  principal  declaratory  and  mandatory  part,  connected  witli  the  ciuestions  in  dis- 
pute, are  as  follows  ;  viz. 

This  Court  doth  declare,  tliat  the  said  certificate  of  the  Judges  of  the  Court  of 
King's  Bench  is  hereby  confirmed,  as  to  their  answers  to  the  first  and  second  questions 
[proposed  in  the  said  case;  and  as  to  the  matter  of  the  third,  fourth,  fifth  and  sixth 
cjuestions,  [290]  tliis  Court  doth  declare,  that  the  equitable  estate  and  interest  of 
which  the  said  testator',  George  Elwes,  died  seised  or  entitled  to  in  the  manor  of 
Marcham,  and  the  other  freehold  hereditaments  comprised  in  the  said  settlements 
of  the  7th  day  of  October  1802,  and  the  15th  da-  of  October  1807,  passed  by  the 
general  devise  in  the  said  codicil  of  all  tlie  testator's  freehold  property,  lands,  tene- 
ments and  hereditaments.  "  And  tliis  Court  doth  declare,  that  under  and  by  virtue 
of  tlie  said  will  of  the  testator,  George  Elwes,  the  defendant,  George  Thomas  Warren 
Hastings  DufKeld,  as  the  only  son  of  the  plaintiff  Emily  Prances'  Duffield,  by  her 
husband,  the  plaintifi'  Thomas  Duffield,  living  at  the  testator's  death,  took  upon  the 
testator's  death  a  presently  vested  equitable  estate  in  fee,  in  the  testator's  freehold 
and  copyhold  farm  and  estate  in  Southwood  Park,  and  freehold  farm  and  estate  at 
Haverhill,  specifically  devised  by  his  will,  subject  to  be  devested  by  the  death  of  the 
said  George  Thomas  Warren  Hastings  DuflSeld  under  the  age  of  twenty-one  years,  or 
by  the  birth  of  a  second  son  of  the  plaintiffs :  And  tliis  Court  doth  declare,  that  upon 
the  birth  of  tlie  defendant  Henry  Duffield,  the  second  son  of  the  plaintiffs,  the  said 
equitable  estate  of  the  said  George  Thomas  Warren  Hastings  Duffield  was 
devested,  and  the  said  Heniy  Duffield  took  a  vested  equitable  estate  in 
fee  in  the  said  Southwood  Park  and  Haverhill  estates,  subject  to  be 
devested  in  tlie  event  of  the  said  Henry  Duffield  dying  or  becoming 
neither  the  second  son  nor  only  son  of  the'  plaintiffs  before  he  attains  the 
age  of  twenty-one  years."  And  in  taking  the  account  directed  by  tlie  decree,  of  the 
rents  and  profits  of  the  testator's  freehold  and  copyhold  estates  accrued  since  his 
death,  this  Court  dotli  order,  that  tlie  Master  do  distinguish  which  of  such  [291]  rents 
and  profits  arose  from  .the  testator's  freeliold  and  copyliold  farm  and  estate  in  South- 
wood  Park,  a.nd  his  freehold  farm  and  estate  at  Haverhill,  specifically  devised  by  his 
said  will:  and  it  is  ordered,  that  the  Master  do  also  distinguish  what  part  of  the  rents 
and  profits  of  tlie  said  specifically  devised  estates  accrued  previous  to  the  birtli  of  the 
defendant  Henry  DufSeld,  and  what  part  thereof  has  accrued  since  tliat  time.  "  And 
this  Court  dotli  declare,  that  such  of  the  said  rents  and  profits  as  accrued  before  tlie 
birtii  of  the  said  Henry  Duffield  belong  to  the  said  George  Thomas  Warren  Hastings 
Duffield,  subject  only  to  tlie  allowance  for  his  maintenance  directed  by  the  said  will; 
and  that  such  of  the  said  rents  as  accrued  since  tJie  birtli  of  the  said  Henry  Duffield 
belong  to  the  said  Henrj-  Duffield,  subject  only  to  tlie  allowance  for  his  maintenance 
directed  by  the  said  will."  And  this  Court  doth  declare,  that  tlie  devise  of  the  said 
testator's  residuary  free^hold  estates  to  trustees  made  by  his  will  is  wholly  revoked  by 
the  said  codicil.  "  And  this  Court  doth  declare,  that  under  and  by  virtue  of  the  said 
codicil,  the  defendant  George  Thomas  Warren  Hastings  Duffield,  the  eldest  son  of  the 
plaintiff  Emily  Frances  Duffield,  upon  the  testator's  death  took  a  presently  vested 
legal  estate  in  fee  in  all  the  testator's  freehold  property,  lands,  tenements  and 
hereditaments  (except  only  the  said  Southwood  Park  and  Haverhill  estates,  speci- 
fically devised  by  his  said  will),  subject  to  be  devested  in  case  of  the  death  of  the  said 
George  Thomas  Warren  Hastings  Duffield  under  the  age  of  twenty-one  years,  but 
without  prejudice  to  the  question  how  far  such  estate  may  be  affected  in  case  the  said 
defendant  George  Thomas  Warren  Hastings  Duffield  should  not,  on  attaining  his  age 
[292]  of  twent3'-one  years,  change  his  name  for  that  of  Elwes:  And  this  Court  doth 
declare,  that  tJie  rents  and  profits  of  the  said  freehold  property  devised  by  the  said 
codicil,  accrued  since  the  said  testator's  deatli,  belong  to  the  said  George  Thomas 
Warren  Hastings  Duffield." 

From  the  (larts  of  the  decree  marked  with  inverted  commas,  the  plaintiffs,  Mr. 
and  Mrs.  Duffield.  appealed  for  the  following,  among  other  reasons: 

1st.  Because  tlie  devises  of  the  Southwood  Park  and  Haverhill  estates  made  by 
the  will  to  an  only  son,  tO'  a  second  son,  or  to-  a  daughter,  of  the  appellant  Mrs. 
Duffield,  are  all  future  and  executory,  and  have  none  of  them  hitherto  become  vested  : 
and  the  beneficial  interests  in  thci  surplus  rents  and  profits  of  those  estates,  after 
applying  a  just  proportion  towards  the  maintenance  of  the  presumptive  devisee,  is 
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an  interest  in  the  testator's  real  estate  undisposed  of  by  liis  will  or  codicil,  and  there- 
fore falls,  by  way  of  resulting  trust,  to  his  heir  at  law  and  customary  heir,  the  appel- 
lant Mi-s.  Duffield. 

2d.  Because,  altlioutrh  the  appellants  admit  that  tlie  Court  of  Chancei-y  has  rightl}' 
decided  that  the  devise  of  the  testator's  residuary  freehold  estates  to  trustees  made 
by  his  will  is  wholly  revoked  by  his  codicil,  yet,  according  to  the  true  construction  of 
the  codicil,  the  respondent,  George  Thomas  Warren  Hastings  Duffield,  did  not  take 
ujion  the  testator's  death  a  presently  vested  legal  estate  in  the  testator's 
freehold  property ;  for,  under  the  language  of  tlie  codicil,  and  the  true 
legal  construction  thereof,  no  present  interest  is  given  to  the  eldest  son  of  Mrs. 
Duffield  for  the  time  being,  during  his  minority  ;  but  a  future  and  executoiy  interest 
only  in  the  testator's  freehold  property  is  devised  to  sucli  son  of  Mre.  Duf-[293]-field 
as  shall  tii-st  actually  attain  the  age  of  legal  majority,  and  shall,  after  having  attained 
it,  exercise  an  act  of  discretion  and  judgment  in  assuming  and  using  the  name  of 
Elwes.  There  is  a,  total  absence  in  the  present  case,  both  under  the  will  and  codicil, 
of  any  of  those  circumstances  which  in  some  prior  cases  have  been  held  to  give  a  vested 
estate,  notwithstanding  words  jn-imd  facie  of  condition  and  contingency.  The 
opinion  of  the  Judges  of  tlie  Coui-t.  of  King's  Bench,  as  certified  to  the  Court 
below,  is  cleiir  and  satisftictory  on  this  point ;  and  as  equity  in  such  cases  follows 
the  law,  the  equitable  estate  given  by  the  will  must  receive  the  same  construction  as 
the  legal  devise  in  tlie  codicil. 

3d.  Because  the  residuary  freehold  property  of  the  testator,  until  the  vesting 
of  the  executoiy  devise,  is  undisposed  of,  and  consequently  descends  in  the  mean 
time  to  the  testator's  heir  at  law,  wlio  thus  has  a  present  right  to  the  intermediate 
rents  and  profits. 

The  reasons  for  affirming  the  decretal  order,  on  the.  part  of  the  respondent,  the 
eldest  son,  George  Tliomas  Warren  Hastings  Duffield,  were  these: 

1st.  With  respect  to  the  Southwood  and  Haverhill  estates,  it  is  humbly  submitted, 
that  according  to  tJie  clear  construction  of  the  will,  the  respondent  took  an  immediate 
vested  interest  in  those  estates,  liable  to  be  devested  in  the  events  mentioned  in  tlie 
decree.  Words  seeming  to  import  contingency,  have  in  devises  of  this  nature  uni- 
formly been  held  tO'  give  a  present  vested  estate  subject,  to.  be  devested  ;  such  con- 
struction being  considered  more  consistent  with  the  presumed  intention  of  the  tes- 
tator. The  respondent  was  born  at  the  death  of  tlie  testator,  and  was  then  tlie  only 
son  of  Mi-s.  Duffield.  The  .allowance  for  maintenance  out  of  the  rents,  during  the 
minority  of  the  devisee,  clearly  shows  [294]  tliat  the  rents  were  to  belong  to  him 
during  his  minority. 

2d.  The  devise  of  tlie  residuary  freehold  estates  by  tlie  codicil,  must  receive  the 
same  construction  upon  this  point  as  tlie  devise  of  thei  Southwood  and  Haverhill 
estates;  unless  it  can  be  distinguished  on  the  gronnd  that  the  devisee  is  required  to 
take  the  name  of  Elwes.  But  even  allowing  that  the  devisee,  on  attaining  twenty-one,  is 
bound  to  comply  with  this  condition,  the  uncertainty  of  his  complying  with  it  cannot 
affeict  the  construction  of  the  devise  so  as  to  make  it  future  and  executory,  if  the 
uncertainty  of  tlie  devisee  attaining  twenty-one  has  not.  that  efi:ect.  An  event  niav 
be  more  or  less  probable,  but  cannot  be  more  or  less  contingent. 

A  cross-appeal  against  the  order  was  lodged  for  the  second  son,  Henrj'  Duffield, 
and  the  infant  daughters  of  Mr.  and  Mrs.  Duffield,  for  the  following  reasons : 

1st.  Because  the  devise  of  the  Southwood  Park  and  Haverhill  estates  devised  by 
the  will  of  the  testator  to  a.n  only  son,  a  second  son,  or  a.  daughter  of  Mrs.  Duffield, 
is  not  a  present  vested  interest  in  an  only  son,  second  son,  or  daughter,  but  is  an 
executory  devise,  and  is  limited  to  take  effect  when  an  only  son  or  second  son  shall 
attain  the  age  of  twenty-one  years;  and  in  case  there  shall  be  no  such  son  who  shall 
attain  that  age,  when  a  daughter  of  Mrs.  Duffield  shall  attain  that  age. 

2d.  Because  the  devise  of  the  other  freehold  jjroperty  (except  the  Southwood  Park 
and  Haverhill  estates)  devised  by  the  codicil  of  the  testator  to  a  son  of  Mrs.  Duffield, 
who  shall  first  attain  the  age  of  twenty-one  years,  on  his  attaining  that  age,  and 
changing  his  name  to  Elwes,  is  not  a  present  vested  interest  in  such  son,  but  is  an 
executory  devise,  and  [295]  limited  to  take  effect  when  such  son  who  shall  first  attain 
the  age  of  twenty-one,  shall  attain  that  age  and  change  his  name  to  Elwes. 

3d.  Because  the  words  in  the  residuaiy  clause  of  the  will  are  sufficiently  extensive 
to  comprehend  and  pass  the  intermediiite  rents,  issues  and  profits  of  tlie  Southwood 
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Park  and  Haverhill  estates,  and  of  the  other  freehold  estates  devised  by  the  codicil, 
durinfr  the  suspense,  and  until  the  vesting  thereof  respectively;  subject  only  to  an 
ai)plicatiou  of  a  suflScient  part  of  the  rents  and  profits  of  the  Southwood  Park  and 
Haverhill  estates,  towards  the  maintenance  of  the  presumptive  devisee. 

ith.  Because  the  codicil  is  such  i-epublication  of  the  will,  as  to  make  the  will 
speat  from  tlie  time  when  the  codicil  was  executed,  sO'  as  to  include  in  the  resi- 
duary clause  of  the  will  the  estates  purchased  between  the  date  of  the  will  and  the 
codicil. 

In  answer  to  whicli,  the  following:  reasons  were  given  for  the  eldest  son,  G.  T.  W. 
Hastings  Duffield : 

1st.  By  the  effect  of  the  codicil,  the  testator's  freehold  estates  of  which  he  was 
seised  at  the  date  of  his  will,  other  than  tliosc'  at  Southwood  and  Haverhill,  are  taken 
altogether  out  of  the  operation  of  his  will.  The  testator,  when  he  made  his  codicil, 
had  totally  changed  the  purpose  for  which  the-  estates  were  by  the  will  devised  to  tlie 
trustees  ;  instead  of  being  sold,  and  forming  one  fund  with  the  residue  of  his  personal 
estate,  he  intended  that  the  whole  of  tliose  estates  should  go  to  his  eldest  grandson. 

2d.  But  as  to  those  estates,  of  which  the  testator  was  not  seised  at  the  date  of  his 
will,  it  is  submitted  tliat  they  cannot  possibly  be  included  in  the  devise  to  the  trustees  : 
and  of  course  that  tlie  trustees  cannot  be  entitled  tO'  the  intermediate  rents. 

[296]  In  May  1827,  the  appeal  was  heard  in  the  House  of  Lords,  the  Earl  of  Eldon 
sitting  for  the  Lord  Chancellor  ;  and  on  the  25tli  of  that  mouth  and  year,  his  Lordship 
stated  his  opinion  tliat  it  ought  tO'  be  heard  again  in  presence  of  all  the  Judges. 

Eldon  (Earl  of) :  As  far  as  I  ca.n  understand  this  certificate  of  the  Court  nf 
King's  Bench,  tlie  judges  of  that  Court  were  of  opinion  tliat  no  son  of  Mrs.  DufEeld 
was  entitled  till  he  reached  the  age  of  twenty-one  years ;  and  the  Court  of  King's 
Bench  gave  no  opinion  as  to  the  resulting  trust,  that  being  only  for  tlie  consideration 
of  a  court  of  equity.  They  only  say,  tliat  the  intermediate  rents  and  profits  belong  to 
the  person  entitled  to  the  legal  estate.  The  case  then  went  back  to  the  Vice-Chan- 
cellor,  and  he  appears  to'  differ  from  the  opinion  of  the  Court  of  King's  Bench.  It  is 
quite  clear  that  the  equity  Judge  in  these  cases  may  differ  from  the  Judges  of  the 
courts  of  law,  and  may  decide  in  opposition  to  the  opinions  stated  by  the  common- 
law  Judges  in  their  certificate.  Lord  Thurlow  once  sent  a  case  for  the  opinion  of 
the  Court  of  King's  Bench,  and  not  being  quite  satisfied  with  that  opinion  when  given, 
he  sent  to  the  Court  again  for  a  better  answer.  Lord  Kenyon  wasi  not  veiy  well 
pleased  at  this  proceeding  of  his  friend  Lord  Thurlow,  but  the  utility  of  it  was  mani- 
fested by  the  result;  for  the  Court  gave  an  unanimous  opinion  in  contradiction  to 
its  former  judgment.  I  myself,  on  one  occasion,  sent  a.  case  for  tlie  opinion  of  the 
Court  of  King's  Bench,  on  the  question  as  to  what  estate  a.  party  took  in  certain  pre- 
mises, and  the  Court  unanimously  certified  that  the  party  took  an  estate  of  freehold. 
Not  being  quite  satisfied  with  that  opinion,  I  took  the  liberty  to  send  the  same  question 
for  the  opinion  of  the  Judges  of  the  [297]  Common  Pleas,  and  they  unanimoush' 
certified  that  the  party  took  no  estate  at  all.  I  was  impertinent  enough  to  think 
that  they  were  both  in  the  wrong,  and  decided  on  my  own  view  of  the  case ;  and  with 
that  decision  the  parties  were  satisfied,  and  no  more  was  heard  of  the  case.  The 
number  of  cases  belonging  to  the  class  of  those  which  were  attempted  in  argument 
tO'  te  brought  to'  bear  on  this  case,  are,  from  Boraston's  case  in  Lord  Coke  downwards, 
no  less  than  one  hundred  and  seventy.  But  the  question  here  is  not  exactly  the  same 
as  in  any  of  these  cases.  The  estate  is  given  liere  only  i/  /len  the  son  attains  twenty- 
one ;  but  as  the  judgment  now  stands,  the  eldest  son  is  held  to  be  entitled,  although 
he  has  not  a'ttained  twenty-one.  And  then  when  a  second  son  is  born,  it  shifts  to  that 
second  ;  and  if  the  second  should  die.  it  then  shifts  back  to  the  first;  and  then  if  the 
first  died,  leaving  the  second,  and  a  third  should  be  born,  then  it  would  shift  to  the 
third  ;  and  twelve  sons,  if  they  came  into  existence,  might  thus  be  entitled  before  they 
attained  the  age  of  tn'enty-one.  And  then  the  daughters,  who  were  not  to  take  under 
the  will  till  they  attained  twenty-one,  or  were  married,  might  be  entitled  before  either 
of  these  events,  as  the  principle  appears  to'  me  to  operate ;  and  even  the  remainder- 
man might  take  at  times.  I  have  convei-sed  with  other  noble  Lords  on  this  subject, 
and  I  cannot  feel  justified  in  having  tliis  case  determined  without  the  attendance  of 
the  Judges.  It  is  not  sufficient  to  consider  merely  the  rights  of  tliose  who  are  imme- 
diately interested  in  tliis  ease.     Considering  tJie  great  numt:>er  and  variety  of  these 
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cases  of  vested  and  contingent  interests,  and  liow  few  of  them  ever  ca.iue  to  this  House, 
we  are  bound  to  look  at  this  CiVS©  with  a  view  to  its  effect  upon  tlie  interests  of  all 
otlier  persons.  I  cannot  reconcile  it  to  my  sense  of  duty  to  [298]  determine  this 
question  now  ;  and  I  feel  a  great  difficulty  in  acceding  to  the  present  judgment.  At 
all  events,  the  question  ought  to  be  argued  before  the  Judges  ;  and  I  propose,  therefore, 
that  for  that  purpose,  the  case  be  further  proceeded  in  on  the  second  Monday  of  next 
session  of  Parliament. 

Lord  Lyndhurst  (Chancellor) :  I  entirely  agree  in  Jhat  opinion.  The  case  was 
sent  to  the  Court  of  King's  Bench,  and  has  been  decided  on  an  opinion  contrary  to 
that  of  that  Court;  and  it  would  ill  become  this  House  to  come  to  a  decision  upon  it 
without  the  assistance  of  all  the  Judges,  which  we  are  entitled  by  law  to  require. 

Eldon  (Earl  of) :  Some  questions  have  not  been  put  to  the  Judges  which  ought  to 
have  been  put. 

The  case  was  accordingl}''  again  heard,  the  Judges  being  present,  in  April  1828, 
and  the  following  cases  were  cited:  Boraston's  Case,  .3  Co.  19;  Doe  v.  Moore,  H 
East,  601  ;  Bromfield  v.  Crouder,  1  New  R.  315;  Doe  v.  Nowell,  1  Maul,  and  Sel. 
327  ;  Bullock  v.  Stones,  2  Ves.  sen.  521  ;  Hopkins  v.  Hopkins,  1  Ves.  sen.  268  ;  Stanley 
V.  Stanley,  16  Ves.  496 ;  Gibson  v.  Lord  Montfort,  1  Ves.  sen.  491 ;  Trodd  v.  Downes, 
2  Atk.  204  ;  Doe  v.  Underdown,  Will.  293  ;  Denn.  v.  Bagshaa;  6  T.  R.  512;  Grant's 
Case,  11  Co.  16;  Snowe  v.  Cutler,  1  Lev.  136;  Edvards  v.  Hamimond-,  3  Lev.  132; 
Atkinson  v.  Hutchinson,  3  P.  Wnis.  258  ;  Spring  v.  Caesar,  2  Roll.  Abr.  415,  p.  12  ; 
Stephens  v.  Stephens,  Ca.  Temp.  Talb.  22S  ;  Thorpe  v.  Thorpe,  1  Lord  Ray.  235; 
Lord  Arlington  v.  Berricke,  2  Saund.  411  ;  Oliver  v.  Daniel,  1  Mer.  500;  Lord  [299] 
Cholmondeley  v.  Clinton,  345;  Howe  v.  Lord  Dartmouth,  7  Ves.  147;  Milncr  v. 
Slater,  8  Ves".  305  ;  Lamb  v.  Bland,  2  J.  and  W.  404  ;  Goodtitle  v.  Meredith,  2  Maul. 
and  Sel.  5  ;  Hidme  v.  Heygate,  2  Mer.  285  ;  Thelluson  v.  Woodford,  2  Bos.  and  Pul. 
500;  Warfer  v.  Hntchinson,  1  B.  and  Cres.  721  ;  Lo7-d  Strathmore  v.  Bowes,  2  Bro. 
Ch.  Ca.  345  ;  7  T.  R.  482  ;  Randall  v.  Doe,  5  Dow,  202  ;  Holder  v.  Howell,  3  Ves.  97, 
etc. 

After  the  hearing,  the  Earl  of  Eldon  undertook  to  prepare  the  questions  to  be 
put  to  the  Judges. 

Eldon,  (Earl  of):  (After  stating  the  commencement  of  tlie  proceedings,  and  the 
reference  to  the  Court  of  King's  Bench,  and  the  a.nswers.) — The  effect  of  the  certificate 
of  tlie  Judges  seems  to  be,  that  the  legal  estate  in  the  intermediate  rents  and  profits 
was  in  the  trustees.  It  is  clear  that  a  Court  of  Equity  can  call  for  the  opinion  of 
the  Courts  of  Law,  by  stating  cases  for  that  opinion  ;  and  then  the  Courts  of  Law 
consider  what  alone  it  is  proper  for  them  to  consider  :  that  is,  tO'  whom  the  legal 
estate  belongs,  or  what  amounts  to  a  legal  estate.  If  an  estate  is  given  to  A.  B.  in 
trust  for  C,  the  Court  of  Law  has  only  to  consider  tlie  question  with  reference  to 
A.  B.,  but  the  trust  belongs  to  the  jurisdiction  of  the  Equitj'  Court.  A  Court  of 
Equity  may  send  cases  to  the  Judges  of  Common-law  for  their  opinion  as  to  tlie  law, 
and  to  juries  for  their  opinion  as  to  facts,  in  order  to  inform  the  conscience  of  the 
Court.  But  the  Judges  in  Equity,  whether  tliey  ask  the  opinions  of  the  Common- 
law  Judges  or  not,  may  decide  of  themselves  both  as  to  the  law  and  the  facts.  I 
mention  this,  because  in  looking  at  some  of  the  Common-law  reports,  it  seems  some- 
times to  have  been  thought  that  the  Equity  Judges  knew  nothing  [300]  about  law  ; 
and  they  say,  that  is  only  a  Chancery  decision. 

The  Judge  in  Equity  sends  a.  case  for  the  opinion  of  the  Common-law  Courts.  A 
certificate  is  returned,  without  stating  the  grounds  of  the  opinion.  Whether  that 
should  be  a.ltered  or  not,  I  do  not  know  ;  but  in  sending  to  the  Judges  for  their  opinion 
in  matter  of  law,  or  tO'  a  jury  upon  an  issue  as  to  matter  of  fact,  it  is  clear  that  you 
reserve  to  yourself  tlie  right  to  determine  finally  and  judicially  both  as  to  the  law 
and  tlie  facts. 

This  is  important  in  another  point  of  view.  Equity  looks  to  the  law  and  the 
fact.  But  if  the  certificate  does  not  express  the  grounds  of  the  opinion  of  the 
Common-law  Court  with  reference  to  the  difficulty  which  presses  on  the  mind  of  the 
Equity  Judge,  then  the  Judge  in  Equity  is  not  at  all  enlightened  by  tliat  certificate. 
I  have  had  an  experience  of  forty-seven  years  in  the  Court  of  Chancery,  and  I  have 
known  certificates  returned  from  the  Common-law  Courts  without  its  having  been 
once  mentioned  to  them  what  was  the  difficulty,  or  the  counsel  knowing  what  was 
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tiie  difficulty,  which  pressed  on  the  minds,  of  tJie  Equity  Judges.  But  in  order  to 
have  tiie  full  benefit  of  tlie  opinions  of  the  Common-law  Courts,  both  as  to  fact  and 
to  law,  it  is  material  to  see  what  is  the  difficulty. 

In  tlie  present  case  the  Vice-Chancellor  sent  for  tlie  opinion  of  the  Court  of  King's 
Bench,  and  tlie  certificate  is  in  tliese  terms  (see  tlie  questions  and  answers,  ante.) 

In  tliese  answers,  a  principal  question  is  as  to>  the  intermediate  rents  and  profits; 
and  your  Lordships  will  observe  that  the  answer  was  the  only  one  which  the  Commou- 
law  Judges  could  give,  namely,  that  the  legal  [301]  estate  in  the  mtennediare  rents 
and  profits  Monged  to  the  Trustees:  who  were  entitled  Ur  the  beieficial  interest,  it 
wa.-  !iot  for  tJieiii  to  say. 

Upon  tlie  return  of  this  certificate  from  the  Court  of  King's  Bench,  the  Vice- 
Chancellor  declared  that  under  and  by  virtue  of  tlie  will,  G.  T.  W.  H.  Duffield  as  the 
only  son  of  Thomas  Duffield  living  at  the  time  of  the  testator's  death,  took,  on  such 
death,  a  presently  vested  equitable  estate  in  fee,  in  the  Southwood  Park  and  Haver- 
hill estates,  subject  to  be  devested  on  his  death  under  twenty-one,  or  the  birth  oif  a 
second  son  ;  and  the  Coiu-t  further  declared,  t.liat  on  the  birth  of  the  second  son, 
Henry  Duffield,  the  estate  of  G.  T.  W.  H.  Duffield  was  devested,  and  Henry  took  a 
vested  equitable  estate  in  the  premises,  subject  to  be  devested  on  his  dying  or  ceasing 
to  be  tlie  second  or  only  son  of  the  plaintiffs  before  he  attained  twenty-one  years 
of  age.  The  result  is,  that  when  tliere  is  an  only  son  he  takes  a  presently  vested 
interest;  that  on  the  birth  of  a  second  son  that  is  devested,  a,nd  vests  in  such  second 
son  ;  and  it  seems  to  follow,  that  if  the  second  son  died  under  twenty-one,  the  estate 
would  gO'  back  again  and  revest  in  the  only  son;  and  that  on  the  birtli  of  a.  third 
son,  the  es.tate  would  be  again  devested,  and  vest  in  such  son,  as  being  then  the 
second  son  :  so  tliat  during  these  twenty-one  years  the  estate  would  be  continually 
liable  to  changes.  Then  comes  a  declaration,  that  the  rents  and  profits,  subject  to 
the  maintenance,  belonged  to  G.  T.  W.  H.  and  Henry  Duffield  respectively,  during 
the  times  the  estates  vested  in  them  :  and  then  follows  the  important  declaration 
tliat  the  devise  of  the  residuary  freehold  estates  to  the  trustees  was  wholly  revoked 
by  the  codicil ;  and  that  G.  T.  W.  H.  Duffield,  on  testator's  death,  took  a  presently 
vested  legal  estate  in  fee,  [302]  in  tlie  testator's  freehold  property  (except  the  South- 
wood  Park  and  Haverhill  estates,  subject  to  be  devested  on  his  dying  under  twenty-one, 
and  without  prejudice  tO'  the  question  how  far  the  estate  would  be  affected  by  his  not, 
when  he  attained  twenty-one,  changing  his  name  to  Elwes ;  and  that  the  rents  a.nd 
profits  belonged  to  G.  T.  W.  H.  Duffield.  Now  it  is  undeniable,  tliat  if  tlie  conscience 
of  the  Judge  in  Equity  is  not  satisfied,  it  is  his  duty  tO'  dift'er  from  tlie  Common-law 
Judges ;  and  I  remember  a  case  in  which  Lord  Thurlow  was  not  satisfied  with  a 
certificate  sent  to  him  by  the  Judges  of  the  Court  of  King's  Bench,  and  intimated 
his  wish  to  Lord  Kenyon  that  the  Judges  should  reconsider  the  case,  which  they  did, 
and  unanimously  certified  contrary  to  their  previous  opinion. 

In  a,vailing  ourselves  of  the  assistance  of  the  Judges  on  this  occasion,  we  cannot 
ask  them  directly  whetlier  the  judgment  of  the  Court  below  is  right  or  wrong;  but 
onr  habit  is — whether  a  wise  one  or  not — so  to  frame  a  statement  of  facts  and  cir- 
cumstances for  the  opinion  of  the  Judges,  as  toi  enable  us  to  avail  ourselves  of  tlie 
answers  of  tlie  Judges  for  the  decision  of  tlie  case  before  us ;  sO'  also'  we  cannot  ask  them 
any  question  a.s  to  the  equity  of  the  case.  Such  a  sta.tement,  with  the  assistance  of 
tlie  gentleman  who  now  sits  near  me  (Mr.  Courtenay),  I  have  prepared.  The 
questions  arise  on  cert.ain  words  in  tlie  will  of  the  late  Mr.  Elwes,  which  runs  thus: 
"  I  give  and  bequeath  tO'  [the  trustees],  and  their  heirs,  all  my  freehold  and  copy- 
hold estate  situate  in  Southward  Park  (the  copyhold  part  whereof  I  have  surrendered 
to  tlie  use  of  my  will),  and  also  my  freehold  esta.te  at  Haverhill,  tO',  for  and  upon  the 
trusts  in  this  my  will  expressed  and  declared  :  tliat  is  to  say,  in  case  there  should  be 
but  one  son  of  my  daughter  Emily  Duffield  by  her  [303]  present  husband  Tlioiua,s 
Duffield,  who  shall  attain  the  age  of  twenty-one  yea.rs,  upon  trust  for  such  son,  his 
heirs  and  assigns:  and  in  case  there  should  be  two  or  more  sons  of  the  said  E.  F. 
Duffield  who  shall  attain  the  age  of  twenty-one  years,  tlien  in  trust  for  the  second 
of  such  sons,  his  heirs  and  assigns  for  ever:  and  in  ease  there  should  be  no  son  of  tlie 
said  E.  F.  Duffield  by  the  said  Thomas  Duffield.  who  shall  attain  the  age  of  twenty- 
one  years,  then  upon  trust  for  such  of  the  daughters,  if  any,  of  the  said  E.  F.  Duf- 
field by  the  said  'Thomas  Duffield,  as  shall  first  attain  the  age  of  twenty-one  years, 
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or  be  married  under  tliat  age  witli  tlie  consent  of  tlie  trustees  ur  trustee  for  tlie  time 
being  under  this  my  will,  and  the  heirs  and  assigns  of  such  daughter."  Your  Lord- 
ships will  obsei-ve  tliat  here  there  is  no  provision  in  terms  for  a  third  sou,  but  only 
by  implication  from  the  words,  in  case  tliere  should  be  no  son,  tlien  leuviug  tlie 
estates  to  the  daughter.  Then  after  the  residuary  devise  and  bequest,  comes  tlie 
clause  of  maintenance ;  and  the  words  are,  that  the  trustees  "  shall,  by  and  out  of 
the  rents,  issues  and  profits  of  the  freehold  and  copyhold  estates  by  this  my  will 
first  devised,  and  by  and  out  of  the  part  or  share  of  and  in  tlie  said  stocks,  funds 
and  securities,  etc.  to  which  any  child  or  children  of  the  said  E.  F.  Duflfield,  etc. 
shall  be  lyresuiiiptive/i/  entitled,  pay  and  ajiply  for  the  nuiintenance  and  education 
of  any  such  child  or  children,  until  tlieir  shares  become  payable,  such  yearly  sum, 
etc.  as  to  them  should  seem  meet."  I  shall  call  your  Lordships  attention  presently 
to  the  effect  of  the  words  "  presumptively  entitled,"  but  in  the  mean  time  it  is 
obvious  tliat  some  questions  ought  to  be  put  to  the  Judges  as  to  tlie  rents  and  profits 
undisposed  of  under  the  residuary  devise  and  bequest. 

[304]  The  effect  of  the  judgment  in  Ciiancery  I  have  already  stated  to  your 
Lordshijis;  and  one  question  will  be,  whether,  according  to  law,  it  is  the  true  con- 
struction of  the  will,  that  the  only  son,  on  tlie  dea.tli  of  the  testator,  took  an  immediate 
vested  interest,  subject  to  be  devested,  and  to  all  the  changes  which  I  have  mentioned, 
for  the  contingencies  are  the  same  as  to  all  the  sons.  You  will  look  at  this  clause  par- 
ticularly, as  it  has  been  argued,  from  the  words  "  presumptively  entitled,"  that  the 
persons  so  entitled  took  a  vested  interest.  1  confess,  that  from  these  words,  I  should 
have  argued  the  case  the  other  way;  and  that^  tlie  meaning  was,  that  the  persons  so 
presumptively  entitled  did  not  take  an  immediate  vested  interest.  One  other 
question,  also,  allow  me  tO'  ask  as  to  the  maintenance,  and  that  is,  whether  it  does 
or  does  not  belong  tO'  one  son  or  to  more  than  one.  It  may  belong  to  more  tlian  one 
if  none  are  entitled  to  a.  vested  interest  before  twcinty-one ;  but  if  the'  only  son  is 
entitled  to  such  a  vested  interest,  what  bcomes  of  the  maintenance  in  case  a.  second 
son  is  born?  He  is  then  presumptively  entitled,  and  not  the  first,  and  you  cannot 
take  a  maintenance  out  of  tlie  rents  and  profits  of  this  fund  for  the  eldest  son. 
Then  again,  on  the  decease  of  the  second  son,  the  eldest  becomes  again  entitled  ;  and 
then  if  a  third  son  is  born,  he  becomes  presumptively  entitled,  a.nd  if  the  eldest  is 
under  twenty-one  there  is  no  maintenance  for  him.  So  your  Lordships  will  have  to 
say  how  the  fund  for  maintenance  is  to  be  applied,  not  nierelj'  out  of  the  rents  and 
profits  of  this  property,  but  in  reference  to  all  the  property  subject  to  this  disposition. 
Then  another  question  to  be  put  to  the  Judges  is,  to  w-liom  the  rents  and  profits  belong 
ultra  the  maintenance,  in  case  your  [305]  Lordships  should  be  advised  that  the 
decree  is  wrong  as  to  the  vesting  of  the  interests;  and  that  exhansts  the  matter  as 
to  tlie  Southwood  Park  and  Haverhill  estates. 

Then  as  to^  the  codicil,  there  is  one  question  as  to  the  revocation  with  reference  to 
this,  as  matter  of  legal  devise,  for  the  codicil  either  destroys  the  devise  of  the  residuary 
freehold  property,  taking  it  out  of  the  trustees,  or  it  does  not.  He  does  not,  by  the 
codicil,  devise  immediately  to  the  son,  but  says  that  the  sole  intention  of  the  razure 
was  and  is  "  to  revoke  that  part  only  of  my  will  whereby  I  direct  the  sale  of  my  free- 
hold property,  which  sale  I  accordingly  do  hereby  revoke ;"  not  necessarily  taking  tlie 
estate  itself  out  of  the  power  of  the  trustees;  and  then  he  goes  on  to  direct  that  tlie 
son  of  his  daughter  who-  should  first  attain  the  age  of  twenty-one,  sho'uld  on  his 
attaining  tliat  age  change  his  name  to  Elwes  ;  and  on  such  son's  attaining  twenty-one, 
and  changing  his  name  for  that  of  Elwes,  he  gives  and  devises  to  him  all  his  freehold 
property.  Thus,  it  will  be  a  question,  whether  the  son  took  a.  vested  estate  before 
attaining  the  age  of  twenty-one,  according  to  the  decree,  subject  to  be  devested  on 
his  not  attaining  twenty-one,  and  changing  his  name  for  tliat  of  Elwes;  or  if  the 
interest  is  undisposed  of  till  the  son  attains  twenty-one,  to  whom  does  it  belong. 
Then  the  question  will  be,  whether  the  declarations  in  tlie  decree  are  right:  1st.  That 
this  was  an  immediate  devise  to-  the  son,  subject  to  be  devested.  2d.  Wliether  the  son 
took  any  interest  till  he  attained  twenty-one?  -jdly.  Wliether  he  took  any  interest 
till  he  changed  his  name  for  that  of  Elwes? 

Best  (L.  Ch.  J.  C.  B.),  on  the  2d  March  1829,  read  in  the  House  the  questions,  with 
tlie  answers,  containing  the  unanimous  opinion,  of  tlie  Judges,  witli  his  [306]  own 
reasons  for  the  conclusions  to  whicli  tliey  had  come.  The  following  is  the  statement 
at  length,  taken  from  an  examined  copy : 
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First  (jhiestion  :    "  According  to>  the  true  construction  of  the  testator's  will 

and  codicil,  as  above  stated,  would  any  son  of  the  testator's  diiutjhter  by  her  said 

husband,  during  his  infanc}-,  be  entitled  to  the  rents  and  profits  of  the  testator's 

estate  called  Southwood  Park,  or  the  farm  at  Ha.verhill ;  or  any  daughter  of 

his  said  daughter  by  her  said  husband,  being  unmarried  and  under  the  age  of 

twenty-one,  be  so  entitled  during  her  infancy,  or  before  she  married?" 

We  think  that  nO'  son  of  the  testator's  daughter  by  her  present  husband,  during 

the  infancy  of  suoli  son,  nor  any  daughter  of  tlie  testator's  daughter  by  lier  said 

husband,  being  unmarried  and  under  the  age  of  twenty-one,  would  be  entitled  to  the 

rents  and  profits  of  the  estate  called  Soutliwood  Park,  or  of  tlie  farm  at  Haverhill. 

Second  Question  :    "  If  the  younger  of  the  said   infant  sons  should  die  in 

infancy,  would  the  elder  of  such  two  sons,  during  his  infancy,  be  entitled  to  such 

rents  and  profits  ;   if  he  would  be  so  entitled,  and  a  third  son  should  be  born  of 

the  testator's  daughter  by  her  said   husband,   would   such   elder  son   continue 

entitled  during  his  infancy,  or  would  such  third  son  becoming  a  second  son  be 

so  entitled?" 

We  think  that  if  the  younger  ol  the  two  sons  should  die  in  infancy,  the  elder  of 

such  two  sons  would  not  be  entitled  to  such  rents  and  profits  during  his  infancy,  [307] 

and  that  a  third  son  becoming  a  second  son  would  not  be  entitled  to  such  rents  and 

profits  during  his  infancy. 

Third  (Question  :    "  If  no  son  of  the  testator's  daughter  by  her  said  husband 

would  be  entitled  to  such  rents  and  profits  during  his  infancy,  and  no  daughter 

of  the  testator's  daughter  by  her  said  husband  would,  during  her  infancy  and 

before  marriage,  be  so  entitled,  to  whom  would  tlie  rents  and  profits  of  the  said 

premises  belong  during  the  infancy  of  such  sons  and  daughters  of  the  testator's 

daughter?" 

We  think  that  the  rents  and  profits  of  the  said  premises  would  belong,  during  the 

infancy  of  such  sons,  and  during  the  infancy  and  before  the  marriage  of  an)'  daughter, 

to  the  testator's  heir  at  law. 

Fourth  Question :    "  The  testator  having  given  such  power  to  Elwes  and 

Chambers  as  aforesaid,  and  to  the  survivor  of  them,  out  of  the  rents  and  profits 

of  the  said  premises  (by  his  will  first  devised)  to  which  any  child  of  his  daughter 

should  be  presumptively  entitled,  to  provide  maintenance  for  such  child,  and 

there  being  two  sons  of  his  daughter,  infants  at  the  time  of  his  death,  can  Elwes 

and  Chambers  execute  such  pow-er  by  applying  part  of  the  rents  and  profits  of 

the  said  premises  for  the  maintenance  of  the  second  of  sucli  sons  in  his  infancy  ; 

and  in  case  he  (such  second  son)  should  die  in  his  infancy,  the  elder  of  such  sons 

being  at  the  time  of  such  death  also  an  infant  and  an  only  son,  can  Elwes  and 

Chambers  in  that  case  apph^  part  of  the  said  rents  and  profits  for  the  mainte- 

[308]-nance  of  such  only  son,  during  his  infancy  :  and  in  case,  after  the  death  of 

such  second  son  in  his  infancy,  the  testator's  daughter  should  have  a  third  son 

born  during  the  infancy  of  the  testator's  daughter's  first  son,  could  the  said  Elwes 

and  Chambers,  in  execution  of  the  said  power,  apply  p.art  of  the  rents  and  profits 

for  tlie  maintenance  of  such  third  son  having  become  a  second  son,  and  would 

they  cease  to  have  a  power  of  applying  any  part  thereof  to  the  maintenance  of 

an   only  son ;  or,   supposing  there  was   an  only  son,   and   a   daughter  of  the 

testator's  daughter  unmarried  and  an  infant,  would  Elwes  and  Chambers  have 

the  power  of  apiplying  part  of  the  rents  and  profits  for  tlie  maintenance  of  such 

daughter  during  her  minority?" 

We  tliink  that  there  being  two  sons  of  the  testator's  daughter,  infants  at  the  time 

of  his  death,  Elwes  and  Chambers  should  execute  the  power  by  applying  part  of  the 

rents  and  profits  of  the  premises  first  demised  for  the  maintenance  of  the  second  of 

such  sons  during  his  infancy;   and  in  case  such  second  son  should  die  an  infant,  the 

elder  son  being  an  infant  and  only  son,  Elwes  and  Chambers  might  applj-  part  of  the 

said  rents  and  profits  for  such  only  son's  maintenance  during  his  infancy  and  whilst 

he  continued  an  only  son ;  and  that  in  case,  after  the  death  of  sucli  second  son  in  his 

infancy,  the  testator's  daughter  should  have  a  third  son  born  during  the  infancy  of 

the  first,  the  power  of  Elwes  and  Chambers  to  allow  any  part  of  the  said  rents  and 

profits  to  the  maintenance  of  the  first  son  would  cease,  and  they  should  apply  part  of 

the  rents  and  profits  for  the  maintenance  of  such  third  son  ;  andi  [309]  that,  sup- 
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posing  there  was  an  only  sun.  and  a  daughter  of  the  testator's  daughter  unmarried 
and  an  infant,  Elwes  and  Chambers  would  nut  have  the  power  of  applying  any  part 
of  tlie  rents  and  profits  for  the  maintenance  of  such  daugliter  during  lier  minority. 

Fifth  Question  :    "  According  to  the  true  intent  of  the  testator,  is  any  son  of 
tlie  testator's  daughter  entitled  to  tlie  rents  and  protits  of  the  freehold  estates 
mentioned  in  the  testator's  codicil  (assuming  that  the  legal  estate  in  such  free- 
hold estate  is  thereby  devised)  until  and  before  he  attains  the  age  of  twenty-one 
years,  and  also  assumes  the  name  of  Elwes;  and  if  not,  to  whom  do  the  rents 
and  profits  of  such  freehold  estates  (assuming  as  aforesaid)  Ijelong,  under  the 
true  effect  of  the  will  and  codicil,  until  a  son  attains  that  age  and  assumes  that 
name  ?" 
The  Judges  are  of  opinion  that  no  sou  of  tlie  testator's  daughter  is-  entitled  to  the 
freehold  estates  mentioned  iu  the  testator's  codicil  until  he  attains  the  age  of  twent}'- 
cne  years,  and  assumes  the  name  of  Elwes  ;  and  that,  until  a  son  attains  that  age  and 
assumes  tliat  name,  the  rents  and  profits  ol  such  estates  belong  to   the  testator's 
heir  at  law. 

All  the  Judges  who  were  present  at  the  argument  of  this  case,  concur  in  the  answers 
which  I  have  given  to  the  questions  proposed  tO'  us  by  yO'Ur  Lordships ;  but  for  tlie 
reasons  which  I  shall  proceed  to  give,  I  only  am  responsible. 

These  questions  refer  to  a  codicil ;  yo-ur  Lordships  will  observe  that  only  the  will 
of  tlie  testator  lias  been  sent  to  us.  We  have,  therefore,  considered  that  the  [310] 
codicil  referred  tO'  by  your  Lordships'  question  is  that  which  appears  in  the  printed 
case. 

As  the  case  sent  to>  us  states  [no]  *  residuary  clause,  we  have  not  felt  ourselves  at 
liberty  to  consider  the  eft'ect  of  the  residuary  clause  which  appears  in  the  printed 
case,  but  have  formed  our  opinions  upon  that  which  is  stated  to  us  by  your  Lordships. 
And  it  not  appearing  on  that  statement  that  the  residue  of  the  testator's  property  is 
devised  to  any  particular  person,  we  have  said  that  during  the  contingencies  the 
estates  would  descend  to  the  heir  at  law,  and  do  not,  as  in  the  case  of  StepJiens  v. 
Stephens  (Cases  Temp.  Talbot,  228),  when  the  residue  was  expressly  devised  to  Sir 
Thomas  Stephens,  pass  under  the  residuary'  devise  in  the  will. 

The  estates  in  the  Soutliwood  Park  and  Haverhill  Farm,  given  to  the  second  son, 
and  if  there  be  only  one  son,  to  the  eldest,  and  if  there  be  no  son,  to  a  daughter,  do'  not 
vest  until  a  second  or  only  son  attained  twenty-one,  or  in  case  of  the  failure  of  male 
issue,  until  a  daugliter  attained  twenty-one  or  marries  with  the  consent  of  the  trustees 
appointed  by  tlie  will. 

The  testator's  other  freehold  estates  do'  not  vest  until  some  son  of  the  testator's 
daughter  shall  attain  the  age  of  twenty-one  years,  and  take  the  name  of  Elwes. 

Until  these  estates  become  vested,  the  estates,  and  the  rents  and  profits  derived 
from  them,  pass  to  the  heir-at-law  of  the  testator,  as  estates  not  disposed  of  bv  the 
will. 

Wliilst  estates  remain  contingent,  tliose  in  whom  they  are  at  a  future  time  to  be 
vested  have  no  interest  in  the  estates,  or  the  rents  and  profits  of  such  estates. 

Such  estates  must  descend  to  the  heir,  if  they  are  not  given  to  any  person  to  hold 
until  tlie  events  hap-[311]-pen  on  which  they  are  to  become  vested.  This  point 
is  too  clear  to  require  any  observation  :  indeed  it  was  not  disputed  at  the  bar. 
Testators  that  create  contingent  estates  oiften  forget  to  make  any  provision  for  the 
presers'ation  of  their  estates,  and  for  the  disjjosition  of  the  rents  and  profits  in  the 
intermediate  period  tetween  their  deaths  and  the  vest.ing  of  their  estates.  In  such 
cases  the  estates  descend  to  the  heirs,  who,  knowing  that  they  are  to  enjoy  them  onlv 
for  a  short  period,  and  that  they  have  obtained  the  jiossession  of  tliem  from  the  in- 
attention of,  and  not  from  the  bounty  of  the  testator,  or  fr|om  the  mistake  of  the 
professional  man  who  drew  the  will,  will  make  the  most  that  they  can  of  tliem  during 
the  time  that  they  remain  theirs,  regardless  of  any  injury  that  the  estates  may  suffer 
from  their  conduct.  The  rights  of  the  different  members  of  families  not  being 
ascertained  whilst  estates  remain  contingent,  such  families  continue  in  an  unsettled 
state,  which  is  often  productive  of  inconvenience,  and  sometimes  of  injury  to  them. 
If  tlie  parents  attaining  a  certain  age  be  a  condition  precedent  to  tlie  vesting  estates. 


*  See  Percival  Y.  Fercival,  1870,  L.  R,  9  Eq.  .39.3. 
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by  the  deatli  of  tlieir  parents  before  they  are  of  that  age  children  lose  estates  which 
were  intended  for  them,  and  which  their  relation  to  the  testators  may  give  them  the 
strongest  claim  to. 

In  consideration  of  these  circumstances,  the  Judges,  from  the  earliest  times,  were 
always  inclined  t«  decide  that  estates  devised  were  vested;  and  it  has  long  been  an 
establislied  rule  for  the  guidance  of  the  Courts  of  Westminster,  in  construing  devises, 
tliat  all  estates  are  to  be  holden  to  be  vested,  except  estates  in  tlie  devise  of  which  a 
condition  precedent  to  the  vesting  is  so'  clearl)'  expressed  that  the  courts  cannot  treat 
them  as  vested  without  deciding  in  direct  opposition  to  the  terms  of  the  will.  If 
there  be  the  least  doubt,  advan-[312]-tage  is  to  be  taken  of  the  circumstances  occasion- 
ing the  doubt ;  and  what  seems  to-  make  a  condition,  is  holden  tO'  have  only  the  effect 
of  postponing  the  right  of  possession.  To'  accomplisli  this  purpose,  a.  distinction 
has  been  made  between  the  adverbs  (/  and  ir/ien,  to  which  the  learned  of  our  language, 
not  in  the  profession  of  the  law,  would  perhaps  not  agree :  upon  this  distinction, 
however,  many  equitable  aiTangements  of  property  have  been  made;  upon  this  dis- 
tinction the  titles  of  many  estates  depend  ;  and  it  wiU,  therefore,  be  tlie  duty  of  the 
Judges  to  observe  it.  The  condition  precedent  to^  the  vesting  of  these  estates  is  so 
apparent,  it  is  declared  in  such  express  terms  by  the  will,  that  no  ingenuity  can 
explain  it  a.way,  no  refinement  can  get  rid  of  it ;  and  by  holding  that  these  estates 
are  vested,  we  must  overthrow  tlie  case  of  Stephens  v.  Stephens,  which  is  directly  in 
po'int  tO'  the  questions  submitted  to  us,  and  the  authority  of  which  was  never  ques^ 
tioned.  The  state  of  tlie  affa.irs  of  this  famil_y  will  not  be  sooner  settled  by  the  artificial 
contrivance  of  vesting  and  devesting  the  estates,  than  by  keeping  them  contingent 
until  a  final  vesting  of  tliem  can  take  place  agreeable  tO'  the  disposition  made  by  the 
testator.  How  can  it  be-  said  that  the  affa.irs  of  a  family  are  settled  by  vesting  an 
estate  in  an  eldest  son,  and  devesting  when  a.  second  is  born  ;  then  vesting  it  in  the 
second,  and  devesting  it  on  the  birth  of  a.  third  son,  and  death  of  the  eldest :  and  by 
again  vesting  it  in  a  daughter  when  there  are  no  sons,  and  devesting  it  again  on  the 
birth  of  a  son?  The  only  effect  of  vesting  these'  estates  would  be  to  preserve  them 
for  the  children  of  sons  that  die  before  they  attain  the  age  at  which  tlie  estates  would 
vest. 

But  is  it  wise  tO'  encourage  the  marriage  of  infants,  by  making  a  provision  for  the 
children,  however  im-[313]-prudently,  and  however  much  in  opposition  to  the  wishes 
of  their  guardians,  such  marriages  ma}'  be  contracted.  The  uncertainty  of  a  pro- 
vision for  a.  family  may  occasion  a  pause  before  the  most  important  step  in  life  be 
taken,  which  cannot  be  attended  with  lasting  inconvenience,  and  may  prevent  lasting 
misery.  Children  will  seldom  suffer  from  estates  remaining  contingent  until  their 
parents  attain  the  age  of  twenty-one,  as  few  tO'  whom  such  estates  are  given  -will  have 
legitimate  children  before  they  are  of  age.  This  objection,  if  of  any  weight,  will 
only  partially  apply  to  this  case,  for  provision  is  made  for  daughters  who  marry 
with  the  consent  of  their  guardians,  and  die  before  the}'  are  of  age,  leaving  issue. 
As  the  testator  has  not  made  the  same  provision  in  favour  of  tlie  children  of  those  sons 
who  are  to  succeed  to  his  estates,  as  liei  has  made  for  the  children  of  his  daughters, 
and  the  younger  sons,  who  are  to  divide  with  his  daughters  the  residue  of  his  pro- 
perty, it  is  to  be  supposed  that  he  did  not.  intend  that  the  families  of  the  first  or  second 
sons  should  inherit,  if  their  parents  did  not  live  until  tlieir  estates  became  vested. 
Knowing  how  difficult  it  is  to  get  att  the  intent  of  parties,  when  all  possible  care  is 
taken  to  express  their  intent  with  the  greatest  precision  in  the  instruments  made  by 
them,  and  what  different  interpretations,  from  the  different  constitutions  of  men's 
minds,  and  from  their  different  habits  and  education,  are  put  on  the  same  words,  I 
do  not  mucli  rely  on  the  intent  of  the  testator.  I  take  for  my  guide  what  I  tliink  is  a 
sounder  principle  of  decision  in  a  case  where  a  testator  lias  expressly  secured  what  he 
has  given  to  some  of  his  grand-children  to-  their  issue,  and  has  not  expressly  secured 
the  freehold  estates  to  tlie  families  of  those  children  to  whom  he  has  devised  them  ; 
namely,  whatever  his  intention  may  [314]  be,  that  intention  is  not  suflSciently  ex- 
pressed for  any  Court,  to  act  upon  it,  when,  by  so  doing,  we  must  get  rid  of  a  condition 
clearly  expressed  in  the  other  parts  of  the  will. 

It  is  impossible  to  say  that  the  words  of  this  wiU  do  not  import  conditions  pre- 
cedent tO'  the  vesting  these  estates.  The  estates  are  not  given  tO'  any  particular 
children  by  name,  but  to  such  children  as  shall  attain  the  age  of  twenty-one  years  ; 

542 


DUFFIELD  V.  DUFFIELU  [1827-1829]  I  DOW  &  CLARK. 

until  they  have  attained  that  age,  no  one  completely  answers  tlie  description  which 
the  testator  has  given  of  those  who  are  to  be  devisees  under  his  will,  and  therefore, 
there  is  no  person  in  whom  the  estates  can  vest.  It  is  an  established  principle  of  law, 
recognized  by  aU  the  cases  tliat  are  in  the  books,  and  founded  on  the  nature  of  things, 
that  estates  must  remain  contingent  until  there  be  a  pei-son  having  all  the  qualifica- 
tions that  the  testator  requires,  and  completelj'  answering  tlie  description  given  of 
the  object  of  his  bounty  in  his  will.  In  Frank  v.  Frank,  S  Taunton,  145,  it  is  said, 
■■  To  make  an  estate  contingent  we  must  have  such  words  as  these,  I  give  the  estate  to 
such  persons,  who  shall  at  the  death  of  P.  F.  be  the  second,  third,  or  fourth  sons." 
The  present  will  has  tlie  substance  of  tliese  words,  for  the  devises  are  tO'  such  only  son 
as  shall  first  attain  the  age  of  twenty-one;  in  case  tliere  shall  be  two  or  more  sons, 
who  sliall  attain  the  age  of  tirenty-one,  then  in  trust  for  the  second  of  such  sons;  then 
in  trust  for  such  daughters  as  sliall  first  attain  the  age  of  twenty-one  years.  The 
codicil  gives  the  estates  to  that  son  who  sliall  first  attain  the  age  of  twenty-one,  and 
change  his  name  to  Elwes.  In  Frank  v.  Frank,  Gibbs  (C.  J.)  says,  "  there  was  a  son 
in  esse  who  answered  tlie  description  in  the  wiU."  A  contingent  remainder  de- 
vised to  a  first.,  second,  or  other  son  would  [315]  vest  absolutely  as  soon  as  such  son 
should  come  into  being,  unless  there  was  a  clear  intent  expressed  or  implied,  that  it 
should  remain  contingent  until  some  later  specified  time.  In  the  case  submitted  to  us 
by  yo'ur  Lordships,  there  is  a  clear  intent  expressed  that  these  estates  shall  remain 
contingent,  until  it  be  seen  whetlie'r  one  or  more  sons  would  attain  the  age  of  twenty- 
one  years;  and,  if  there  be  no  sons,  whether  any  daughter  would  live  tO'  that  age,  or 
be  married  with  the  consent  of  the  trustees. 

Tlie  testator  has  given  us  an  explanation  of  the  tenns  of  the  devises  of  his  real 
estates.  In  the  clause  of  maintenancei  lie  directs  his  trustees  to  provide  maintenance 
for  the  children  of  his  daughter  out  of  the  estates  or  property  to  which  any  child 
shall  be  presumptivelj'  entitled. 

A  presumptive  title  is  only  a  possibility  ;  a.  presumptive  heir  is  one  who  will  be 
the  heir,  if  no  one  having  a  preferable  claim  be  in  existence  at  the  time  of  the  death 
of  the  person  tO'  whom  the  presumptive  heir  stands  in  that  relation. 

When  the  testator  speaks  of  his  grand-children  as  presumptively  entitled,  he 
must  be  understood  to  say,  that  they  have  no  absolute  or  vested  interest. 

In  the  case  of  Stephens  v.  Stephens,  which  I  have  already  mentioned  to  your  Lord- 
ships, the  testator  after  giving  estates  to  his  grandsons  William  and  Thomas,  devised 
the  same  property  "  to-  such  other  son  of  the  body  of  his  daughter,  Mary  Stephens,  as 
should  happen  to  attain  the  age  of  twenty-one  yeai-s."  There  is  scarcely  anv  differ- 
ence in  the  terms  of  the  devise  in  that  case,  and  in  those  in  the  devises  under  con- 
sidei-ation  ;  the  meaning  of  each  is  precisely  the  same.  In  the  case  referred  to,  the 
Judges  of  the  King's  Bench,  (Lord  Hardwick  being  then  at  the  head  of  that  [316] 
court,)  certified  that  the  vesting  of  the  estate  was  suspended  until  a  son,  unborn, 
should  attain  the  age  of  twenty-one  years.  Lord  Chancellor  Talbot  made  a  decree 
according  to  this  certificate,  and  said  that  it  agreed  with  his  own  sentiments,  and  he 
hoped  that  it  would  be  for  the  future  a.  leading  case  in  the  determination  of  questions 
of  this  kind.  I  believe  that  his  Lordship's  hopes  were  realised  ;  it  has  been  considered 
as  a  leading  case  :  and  the  impugning  its  authority  would  shake  a  principle  of  law,  on 
which  the  titles  of  many  estates  depend. 

It  only  remains  for  me  to  take  notice  of  tliat  part,  of  the  will  to  which  your 
Lordship's  4th  question  relates  ;  that  is  the  clause  which  gives  to.  the  trustees  the  power 
to  provide  a  maintenance  for  the  testator's  grand-children.  The  words  of  this  clause 
are  as  follows:  "  And  my  will  further  is,  and  I  do.  hereby  declare  and  direct  tliat  the 
said  John  Elwes,  and  Abraham  Henry  Chambers,  and  the  sui-vivor  of  them,  his  execu- 
tors, administratoi-s,  and  assigns  shall,  by  and  out  of  the  rents,  issues  and  profits 
of  the  said  freehold  and  copyhold  estates,  by  this  my  will  first  devised,  and  by  and 
out  of  the  part  or  share  of  and  in  the  said  stocks,  funds  and  securities,  and  the  divi- 
dends, interest,  and  annual  proceeds  thereof,  to  which  any  child  or  children  of  the 
said  Amelia  Maria  Frances  Duffield,  by  tlie  said  Thomas  Duffield,  or  by  any  after- 
taken  husband  shall  be  presumptively  entitled,  pay  and  apply  for  the  maintenance  of 
any  such  child  or  children  in  the  meantime,  and  until  his  her  or  their  share  or 
portion,  shares  or  portions,  shall  become  payable,  such  yearly  sum  or  sums  of  money 
as  to  tliem  the  said  John  Elwes  and  Abraham  Heniy  Chambers,  or  the  survivor  of 
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them,  his  executors,  admiuistratoi-s,  or  otlier,  the  [317]  trustees  or  trustee  for  the 
time  being  of  this  mj'  will,  shall  seem  meet." 

The  trustees  are  directed  to  execute  tliis  power  by  providing  a  fuud  for  the  main- 
tenance of  each  child,  out  of  the  property  to  which  such  child  is,  in  the  language  of  the 
will,  presumptively  entitled.  An  only  son  would,  under  the  will,  be  presumptively 
entitled  to  Southwood  Park  and  Haverhill  e.states. 

The  testator  says  nothing  a,bout  providing  maintenance  out  of  the  estates  left  by 
the  codicil  to  the  eldest  son,  because  these  he  then  intended  should  be  sold.  As  being 
presumptively  entitled  to  tliese  estates,  the  only  son  would  be  entitled  to  a  mainten- 
ance out  of  the  rents  and  profits  of  them  ;  when  his  presumptive  title  ceased  by  the 
birth  of  a  second  son,  tlie  right  to  maintenance  of  the  first  would  be  determined.  On 
the  birtli  of  a  second  son,  that  second  son  would  become  presumptively  entitled  to  the 
Southwood  Park  and  Haverhill  estates,  and  it  would  become  tlie  duty  of  the  trustees 
to  provide  for  his  maintenance  and  education  out  of  the  rents  of  those  estates.  Upon 
the  death  of  an  elder  son,  and  the  birth  of  a  third,  the  second  would  become  an  elder 
son,  and  he  would  cease  to  be  jjresumptively  entitled  to-  the  Southwood  Park  and 
Haverhill  estates  ;  a  presumptive  title  to  which  estates  would  commence  in  tlie  third 
son.  From  this  period,  the  son  which  was  born  second,  must  be  maintained  out  of 
the  estates  destined  for  the  first ;  and  the  son  born  tliird,  out  of  those  given  tO'  the 
second.  This  change  in  the  mode  of  executing  the  power  must  take  place  whenever  a 
second  son  becomes  an  elder,  and  any  son  becomes  a  second.  No  daughter  can  ever  be 
entitled  to  a  maintenance  out  of  the  estates  whilst  tliere  is  a  son  in  existence,  for  no 
daughter  will  be  presumptively  entitled  until  there  is  a  failure  of  male  issue.  It 
may,  [318]  perhaps,  occur  to  your  Lordships,  that  these  changes  in  tlie  execution  of 
the  power  of  maintenance  may  render  the  accounts  unnecessarily  complicated.  Courts 
of  justice  are  not  to  consider  the  inconveniences  that  may  follow  from  the  execution 
of  powers,  according  to^  the  terms  by  which  they  are  created. 

We  can  find  nothing  in  the  will  that  would  authorize  any  Court  to  dispense  with 
an  exact  compliance  with  the  terms  of  this  power;  and  we  therefore  think  that  it 
should  be  complied  with  to  the  letter. 

(2d  March  1829.)  Eldon  (Earl  of) :  This  was  an  appeal  from  a  decree  which  came 
before  this  House  immediately  from  tlie  Vice  Chancellor's  Court,  without  any  inter- 
mediate appeal  to  the  Lord  Chancellor,  and  it  is  satisfactory  to  me  that  it  did  so.  I 
entertained  an  opinion  tliat  the  decree  was  founded  in  error ;  but  when  I  heard  tlie 
case  argued  at  the  bar,  and  found  that  distinctions  had  been  taken  in  cases  subsequent 
to  tliat  of  StepJiens  v.  Stepltens,  it  occurred  to  me  that  the  best  course  ought  to  be 
taken  in  order  to  have  that  matter  settled.  I  felt  it  very  difficult  tO'  frame  the  ques- 
tions to  be  put  to  the  Judges.  They  have  given  these  questions  their  most  attentive 
consideration,  and  their  opinions  have  been  most  ably  stated  by  the  Chief  Justice  of 
the  Common  Pleas,  and  that  leads  to  the  reversal  of  much  of  the  decree. 

I  concur  in  all  the  answers  which  have  been  given  by  the  learned  Judges,  and  hope, 
as  Lord  Talbot  said  of  Stephens  v.  Stephens,  that  this  will  be  a  leading  case. 

The  reversal  of  this  decree'  renders  it  incumbent  on  us  to  pay  veiy  great  attention 
to  the  framing  of  a  decree  that  may  be  proper  for  tlie  case.  I  particularly  thank  the 
learned  Judges  for  their  answers  to  the  [319]  questions  as  to  the  maintenance,  and  I 
ho'pe  that  we  shall  now  be  enabled  to-  make  a  decree  that  will  do  justice  to  all  the 
parties,  and  be  reputable  to  this  House. 

There  are  twO'  ways  in  which  we  may  proceed.  The  one  is  to  state  the  law,  and 
remit  the  case  to  the  Court  of  Chanceiy  to  apply  it.  The  other  is,  that  you  your- 
selves should  pronounce  the  decree,  and  propose  it  in  the  very  form  in  which  it  is  to 
be  carried  into  execution.  This  latter  course  will  save  some  trouble,  and  may  be  the 
most  wholesome,  and  I  think  my  time  will  not  be  ill  bestowed  in  framing  such  a 
decree  in  this  case,  as  I  think  ought  to  be  read  in  this  House.  With  this  view  I  pro- 
pose, that  the  further  consideration  of  the  case  be  adjourned  generally,  with  the 
understanding  that  the  adjournment  shall  only  be  for  a  very  short  time. 
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[320]  APPEAL 

From  the  Court  of  Chancery  in  Ireland. 
LORD  DILLON  and  BVTLEE,— Appellants :  PLASKETT  and  BRETT,— Eespondents. 

[Mews'  Dig.  vi.  1163,  1164.  S.  C.  2  Bli.  N.  S.  239.  Commented  on  in  Anfflv-Italiaii 
Bank  V.  Davies,  1878,  9  Ch.  D.  284  ;  and  see  In  re  Potts;  ex  pcurte  Taylwr  (1893), 
1  Q.  B.  654.] 

P.  and  B.  obtain  a  judgment  in  Ireland  against  D.  and  issue  a  fi.  fa.  under  which 
his  effects  in  his  mansion  house  at  R.  are  taken.  Notice  to  the  sheriff  that 
D.  had,  some  years  before,  conveyed  his  estates  in  the  counties  of  M.  R.  and 
W.  in  Irehiud,  and  of  0.  in  Enghind,  and  assigned  his  effects,  including  the 
goods  in  question,  for  a  term  in  trust  for  his  creditors,  and  that  the  trustee 
was  in  possession,  and  the  sheriff'  relinquishes  the  goods.  P.  and  B.  ffle 
tlieir  Bill,  and  obtain  production  of  the  trust  deed,  from  which  it  appears  that 
D.,  under  the  deed,  is  entitled  to  an  annuity  or  yearly  rent  out  of  all  the 
estates,  of  £5000. 

P.  and  B.  sue  out  an  elegit  directed  to  the  sheriff'  of  R.  who  delivers  tO'  P.  and  B. 
.  lands  in  that  county  on  which  the  annuity  is  charged,  to  the  amount  of  a  moiety 
of  the  annuity.  But  P.  and  B.  being  advised  that  they  could  make  nothing 
of  this,  on  account  of  tlie  trust,  proceed  with  tlie  suit  in  equity,  and  obtain  an 
order  restraining  the  trustee  from  paying  any  part  of  the  £5000  to  D.  with- 
out reserving  what  had  been  found  competent  by  the  Court  to  answer  tlie 
demand  of  P.  and  B.  till  tlie  hearing  the  cause,  and  further  order.  From 
that  order,  D.  and  the  trustee  appealed,  but  the  order  affirmed  in  Bom.  Proc. 

Plaskett  and  Brett,  wine  merchants,  Westminster,  in  M.  T.  1817,  obtained  judg- 
ment in  England  against  Lord  Dillon  for  £898  10s.  and  costs,  but  Lord  Dillon 
having,  as  far  as  they  knew,  nO'  available  property  in  England,  and  he  himself  being 
resident  abroad,  they  instituted  proceedings  in  Ireland  on  the  judgment,  and  in 
T.  T.  1819,  obtained  judgment  in  the  Court  of  [321]  King's  Bench  there,  for  £1000 
Irish,  and  £27  costs,  and  on  that  judgment  a  p'eri  facias  issued  to  the  sheriff  of 
Roscommon,  who'  seized  the  eff'ects  in  Lord  Dillon's  mansion  house  of  Loughlin  in 
that  county. 

Soon  after,  (December  1819,)  notice  in  writing  was  served  on  the  sheriff'  that  the 
effects  had,  by  a  deed  dated  4th  July  1815,  been  assigned  to  the  appellant  Charles 
Butler,  and  two  other  trustees  for  the  benefit  of  Lord  Dillon's  creditors,  and  were 
tlien  in  their  possession,  in  consequence  of  which  the  sheriff  relinquished  the  posses- 
sion. The  plaintiffs  (respondents)  tlien  searched  the  Public  Registry  Office  in  Dublin, 
and  found  that  by  an  indenture  dated  the  4th  July  1815,  Lord  Dillon  had  conveyed 
his  real  estates  in  the  counties  of  Mayo,  Roscommon,  and  Westmeath,  and  assigned 
his  eff'ects  (including  the  eff'ects  in  question)  to-  trustees,  upon  trusts  mentioned  in 
an  indenture  bearing  even  date  with  that  which  was  set  forth  in  the  register. 

The  plaintiffs  then  (13th  July  1820,)  filed  their  bill  in  Chancery  against  Lord 
Dillon  and  the'  trustees,  in  which  after  stating  the  facts,  they  prayed  tliat  the  re- 
spondents should  set  forth  the  contents  of  the  trust  deed,  and  that  the  plaintiffs  mif'ht 
be  at  liberty  to  elect  whether  to  accept  its  ]3rovisions,  and  tliat  if  tliey  should  not 
elect  to  take  under  it,  it  might  be  declared  void  as  against  them,  etc. 

From  the  answers  of  diaries  Butler  (July  1822)  the  surviving  trustee  (the  other 
two  having  died  l>efore  answer)  and  of  Lord  Dillon,  it  appeared  that  the  whole  of 
liis  Lordship's  estates  in  the  counties  of  Rosconmion,  Westmeath,  and  Mayo  in  Ire- 
land,  and  the  county  of  Oxford  in  England,  with  the  furniture,  etc.  in  the  mansion 
houses  were,  by  indentures  dated  the  4th  July  1815,  conveyed  and  assigned  to  the 
trustees  [322]  for  a  term,  for  the  payment  of  the  creditors  of  his  Lordship  wlio 
resided  abroad,  and  to  whom  an  annual  rentcharge,  payable  out  of  tlie  lands,  etc. 
was  reserved. 

The  plaintiffs  who  had  till  then  no  notice  of  the  trust,  and  never  agreed  to  it, 
in  November  1823  sued  out  an  el&git  on  their  judgment,  directed  to  the  sheriff  of 
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Roscoiumon,  who  returned  tliat  the  trustee  was  in  possession  of  the  rent-charge  of 
£5000  payable  out  of  the  lands  in  Roscommon,  in  trust  for  Lord  Dillon,  and  that 
he  had  delivered  a  moiety  of  the  rent  to  the  plaintiffs. 

But  the  plaintiffs  finding  they  could  have  no  advantage  from  this  without  the 
aid  of  equity,  filed  a  supplemental  bill,  in  which  they  set  forth  tlie  trust  deeds  at 
length,  and  prayed  in  the  alternative,  tliat  a  receiver  might  be  appointed  to  receive 
the  rents  and  profits  of  a  moiety  of  the  lands  specified  in  the  sheriff's  return  to  the 
elegit,  to  the  extent  of  a  moiety  of  the  £5000,  and  tliat  the  plaintiff's  might  be  paid 
the  same  or  a  competent  part  in  satisfaction  of  their  demand,  or  that  a  receiver 
might  be  appointed  to  receive  the  rents  and  profits  of  the  whole  of  the  lands  and 
premises  mentioned  in  the  trusts  deeds,  and  that  a  competent  part  thereof  might  be 
applied  to  tlie  payment  of  the  charges  having  priority,  under  tlie  trust,  to  the  pay- 
ment of  the  £5000  to  Lord  Dillon,  and,  after  satisfaction  of  such  prior  charges,  that 
a  moiety  of  the  £5000  or  a  competent  part  thereof  might  be  applied  in  payment  of 
the  plaintiff's  claim. 

Before  answer,  the  plaintiffs  (7th  December  1824)  obtained  from  the  Master  of 
the  Rolls  an  order  of  reference  to  the  Master,  to  approve  of  a  receiver  of  such  a  com- 
petent part  of  the  £5000  as  would  be  sufficient  for  tlie  purposes  of  the  rights  of  the 
plaintiffs;  and  tlie  Master  was  directed  to  report  [323]  what  would  be  a  competent 
part.  The  Master  reported,  that  he  had  approved  of  a  receiver,  and  that  £1250 
a-year  was  a  competent  part  of  the  moiety  of  the  £5000  a-year,  and  this  report  was 
confirmed  by  his  Honour,  by  an  order  of  16th  December  1824. 

His  Honour,  on  application  by  the  plaintiffs,  made  an  order  (1st  February 
1825),  by  which  the  trustee,  Charles  Butler,  was  restrained  till  answer,  and  further 
order,  from  paying  tlie  £1250  to  Lord  Dillon,  or  making  any  payment  to  him  out 
of  the  £5000,  without  retaining  sufficient  to  pay  the  £1250. 

The  trustee  having  answered,  he  applied  to  the  Lords  Commissioners  of  the  Great 
Seal  in  Ireland  to  remove  tlie  receiver  and  the  restraint,  and  the  plaintiffs  applied 
to  have  both  continued,  and  thereupon  the  Lords  Commissioners  made  an  order, 
27th  July  1825,  continuing  both  till  answer  by  Lord  Dillon,  and  further  order. 

After  answer  by  Lord  Dillon,  the  Master  of  the  Rolls  made  an  order  (14th  Decem- 
ber 1825),  continuing  the  restraint  till  hearing  of  the  cause  and  further  order; 
and  on  appeal  from  this  order  to  tlie  Lord  Chancellor,  liis  Lordship,  by  order.  4th 
February  1826,  affirmed  that  of  Lis  Honour.  From  this  last  order,  and  preceding 
ordei-s  mentioned  in  it,  the  defendants  appealed  to  the  House  of  Lords,  praying  that 
the  ordei-s  might  be  reversed.  It  was  stated  in  the  answei-s,  that  Lord  Dillon  had 
accepted  of  £-3000  a-year  instead  of  £5000,  to  which  he  was  entitled  under  the  trust. 

Sugden  and  Lynch  for  Appellants :  The  sheriff  had  no  right,  under  the  elegit, 
to  seize  the  rentrcharge,  but  only  the  lands  out  of  wliicli  the  rent  issued  :  and  neither 
by  elegit,  nor  fieri  facias,  could  the  sheriff  of  [324]  Roscommon  seize  rents  issuing 
out  of  so  many  estates  in  England  and  Ireland,  and  furniture,  and  other  goods  in 
different  countries  and  counties.  Equity  never  allows  a  suitor  to  proceed  against 
parties  and  estates  piece-meal ;  and  aU  tlie  trustees  ought  to  have  been  parties,  and 
all  the  property  ought  to  have  been  proceeded  against.  The  supplemental  bill  prays 
another  kind  of  relief  than  that  prayed  for  by  the  original  bill,  and  is  inconsistent 
with  it.  A  term  of  this  kind  cannot  be  taken  in  exec-ution,  nor  can  the  sheriff  by 
elegit  seize  such  complicated  trust  estates  :  Scntt  v.  Scholey,  8  East.  467  :  Metcalf  v. 
Scholey,  2  N.  R.  461  ;  Doe  d.  Hull  v.  Greenhill,  4  Barn.  Aid.  684  ;  Bolch  v.  Watt,  1  P. 
Wms.  444  ;  Burden  v.  Kennedy,  .3  At.  739  :  Shirley  v.  Watts,  3  At.  200  ;  King  v. 
MarissaJ,  3  At.  192.  The  result  of  all  the  authorities  is,  that  a  suitor  must  proceed 
as  far  as  he  can  at  law,  before  he  applies  to  equity:  and  here  the  fieri  facias  was  as 
inept  as  the  elegit.  In  the  first  place,  the  property  is  not  the  subject  of  execution  ; 
and  in  the  second  place,  one  estate  could  not  be  taken  without  the  rest.  The  sheriff, 
under  the  /?.  fa.  ought  to  have  returned  tiiilla  bona :  and  to  tlie  elegit,  tliat  it  could 
not  be  executed  ;  but  he  does  execute  it,  and  delivers  the  land.  ■  [Lord  Chancellor  :  — 
The  delivery  is  not  absolute,  but  only  preparatory  to  an  ejectment.] — Another  point 
is  the  absence  as  parties  not  only  of  the  trustees,  but  also  of  the  creditors  entitled 
to  the  distribution  of  this  fund,  that  is,  the  prior  incumbrancers  ;  for  the  rule  in 
equity  is,  that  a  subsequent  incumbrancer  can  only  come  in  on  the  terms  of  redeem- 
ing the  prior   incumbrancers,   upon   a   biU   for   redemption   and   foreclosure.     The 
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principle  in  equity  is  to  wind  up  the  whole  concern.  Another  point  of  a  more 
limited  nature,  but  decisive  of  the  cause,  is  this,  that  if  the  Court  permits  a  judg- 
ment creditor  to  [325]  proceed,  he  must  bring  before  the  Court  all  the  parties  inter- 
ested in  the  subject,  which  is  not  done  here.  The  interest  of  Lord  Dillon  was  so 
much  mixed  up  witli  that  of  the  creditors,  and  of  Lady  Dillon,  that  all  must  be 
cited.  Before  a  receiver  can  properly  be  appointed,  the  Court  must  see  pretty 
clearly  tliat  tlie  result  must  be  favourable  to  the  claims  of  the  applicant.  The  sum 
impounded  is  also  enormous  for  a  debt  amounting  with  interest  only  to  £1000. 
There  was  no  evidence  here  that  the  sheriff's  return  was  tiled,  and  this  was  a  defect 
which  was  decisive  of  the  question.  Vid.  Raiiishuttom  v.  liuckhurst,  2  M.  Sel.  565; 
Fenning  v.  Durham,  1  Barn.  Aid.  43. 

Home  and  Parry  for  Respondents :  Li  the  first  place  this  trust  deed  must  be 
considered  as  a  fraud  upon  the  creditors,  who  knew  nothing  of  it,  and  did  not  eome 
in  under  it,  and  this  upon  a  principle  of  great  importance  as  between  debtor  and 
creditor,  which  is,  that  an  insolvent  debtor  shall  not,  b}-  a  deed  of  his  own,  be 
allowed  to  take  his  property  out  of  the  hands  of  his  creditors ;  and  thei-e  is  notliing 
in  this  case  to  take  it  out  of  the  ordinai-y  principles  ol  equity.  It  appears  from  the 
recital  of  the  trust  deed,  tliat  Lord  Dillon  was  an  insolvemt  debtor  ;  and  if  he  was 
not  before,  that  deed  made  him  so.  If  the  property  was  tangible  at  law,  it  was  made 
intangible  by  the  debtor;  and  where  a  debtor  for  the  purpose  of  defeating  a  bon'a 
fide  creditor  converts  property  which  was  tangible  into  that  which  is  not  tangible 
at  law,  equity  will  make  the  property  available  to  tlie  creditor.  The  original  bill 
was,  no  doubt,  defective,  because  the  respondents  were  unacquainted  with  the  con- 
tents of  the  trust  deed  ;  and  when  they  saw  it,  they  amended  their  bill.  As  to  the 
objection  from  want  of  parties,  [326]  Butler  was  the  only  surviving  trustee  at  the 
time  of  filing  the  bill,  and  if  trustees  were  afterwards  appointed,  they  might  be  made 
parties  before  the  hearing  of  the  cause.  The  question  at  present  was  merely  respect- 
ing this  interlocutory  order.  As  to  all  the  other  parties  interested  under  the  trust 
deed,  the  respondents  wanted  no  relief  as  against  them,  and  they  were  not  necessary 
parties.  The  relief  prayed  for  was  merely  against  tlie  £5000  per  annum,  which 
Lord  Dillon  had  retained  for  himself.  They  say,  the  sum  impounded  is  monstrous  ; 
but  they  forget  that  it  is  necessary  tO'  impound  at  once  a.  sum  sufficient  to  pay  the 
debt  and  costs,  because  the  whole  fund  must  fall  on  tlie  deatk  of  Lord  Dillon.  The 
order  now  in  question  leaves  untouched  the  interests  of  the  other  creditors,  and  in 
that  respect  it  is  clear  of  all  difficulty.  The  application  was  merely  to  prevent  tlie 
trustees  paying  over  tliis  money  to  Lord  Dillon,  while  the  cause  was  depending. 
It  was  no  principle  nor  practice  of  a  court  of  equity  not  to  appoint  a  receiver,  unless 
it  saw  that  the  result  would  in  all  probability  be  favourable  to  the  applicant.  It 
was  enough  that  the  matter  was  uncertain,  and  that  there  was  a  danger  that  the  fund 
might  be  lost.  Then,  the}'  sa}',  the  elegit  is  good  for  nothing.  Admitted :  it  is 
enough  that  we  sued  out  the  elegit  to  entitle  us  to  proceed  in  equity.  Mitford,  102. 
3d  ed.  ;  and  on  this  point,  tJie  case  of  Vanderton  v.  Miller,  (not  reported),  decided  by 
Lord  Eldon,  was  anotlier  authority.  They  have  insisted  that  tliis  property  is  not 
a  subject  for  an  elegit:  that  is  a  point  which  we  don't  mean  to  argue  with  them  : 
we  concede  the  point  to  them,  and  we  say,  tliat  as  the  insolvent  debtor  has  rendered 
his  property  not  tangible  by  elegit,  we  are  entitled  to  proceed  against  him  in  equity. 
Then  they  say,  that  we  ought  to  have  made  the  prior  incum-[327]-brancers  parties, 
and  offered  to  redeem;  but  that  is  not  necessary,  because  we  are  not  agitatinc  any 
question  with  them.  There  is,  in  truth,  no  redeemable  interests  under  this  trust 
deed  ;  and,  at  any  rate,  even  in  bills  to  carry  into  execution  the  trusts  of  a  will,  it 
is  not  necessary  to  make  mortgagees  parties,  unless  the  plaintiff  means  to  pay  off 
and  foreclose.  The  Court  appoints  a  receiver,  with  directions  to  keep  down  the 
interest  of  the  mortgages.  They  say,  that  the  interest  of  Lord  Dillon  is  so  mixed  up 
with  that  of  the  creditors  under  the  trust  deed,  that  they  cannot  be  separated  ;  but 
the  fact  is,  that  Lord  Dillon  is  entitled,  under  tlie  deed,  to  £5000  a-year,  witliout 
deduction,  and  if  he  has  accepted  less,  it  makes  no  difference  in  the  argument. 
[Lord  Chancellor  : — The  prayer  of  your  bill  goes  to  affect  the  estates  in  England  and 
Ireland,  in  which  the  trust  creditoi-s  are  interested.  Suppose,  then,  that  we  now 
confirm  this  order,  and  tlie  Court  below  should  be  of  opinion  that  the  creditors  should 
be  parties,  why  then  they  will  be  bound  by  an  order  to  wliich  thev  were  no  parties  1 
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This  order  affects  the  rights  of  nobody  but  Lord  Dillou.  SaM  v.  Scholey,  8  East, 
467,  and  Burden  v.  Kennedy,  3  At.  739,  are  with  us. 

The  reasons  stated  on  the  parts  of  the  appeUants  for  the  refversal  of  the  order  were : 

1st.  Because  the  said  annual  payment  of  £5000,  being  merely  an  allowance  by 
the  permission  of  the  general  body  of  creditors  payable  out  of  funds,  secured 
by  equitable  terms  of  years  and  chattels  after  payment  tliereout  of  many  prior 
charges,  is  of  course  not  extendible  at  law,  and  not  being  extendible  at  law,  is  not 
extendible  in  equity,  for  a  court  of  equity  only  interferes  where  tlie  subject  matter 
would  be  liable  to  execution  at  law,  if  a  formal  impediment  were  removed  ;  [328]  but 
no  decree  which  could  be  pronounced  could  remove  the  impediments  which  prevent 
the  said  annual  allowance  of  £5000  from  being  liable  to  an  execution  at  law,  nor 
can  a  court  of  equity,  by  analogy  tO'  the  legal  remedy,  give  equitable  relief;  whereas, 
in  tliis  case,  the  subject,  from  its  nature,  is  no  more  subject  to  legal  executions  than 
bank  or  government  stock. 

2d.  Because,  considering  the  judgment  of  the  respondents  as  a  lien  on  the  re- 
versionary freehold  estate  of  Viscount  Dillon,  tlie  only  remedy  to  which  respondents 
are  entitled  in  a  court  of  equity,  is  tliat  of  filing  a  bill  to  redeem  theseveral  incum- 
brances prior  to  the  life  estate  of  the  appellant  Viscounti  Dillon,  and  the  several 
prior  incumbrancers  thereon,  including  the  demands  of  the  creditors  who  have 
executed  the  said  indenture,  and  then  tO'  stand  in  tlie  place  of  such  incumbrancers, 
tacking  their  said  judgment  debt,  and  to  foreclose  the  life  estate  of  the  said  appel- 
lant Viscount  Dillon,  and  which  remedy  the  respondents  have  not  sought  by  either 
of  their  said  bills,  and  have  not  by  either  of  them  offered  to  redeem  the  said  prior 
incumbrancers. 

3d.  Because,  if  even  the  said  annual  payment  of  £5000  was  liable  to  execution 
at  law,  the  alleged  return  of  the  sheriff  on  the  said  writ  of  elegit  has  never  been 
filed,  and  the  respondents  have  not  supported  the  statements  contained  in  tlie  said 
supplemental  bill  respecting  the  said  elegit,  inquisition  and  return,  by  evidence. 

4th.  Because,  supposing  the  sheriff  to  have  made  such  return  as  in  the  said  supple- 
mental bill  is  mentioned,  such  return  is  erroneous  and  uncertain,  and  because  the 
said  writ  of  elegit  was  only  directed  to  the  sheriff  of  the  county  of  Roscommon  ; 
whereas  the  said  annual  payment  is  payable  out  of  lands  in  the  [329]  several 
counties  of  MayO'  and  Westmeath  in  Ireland,  and  of  Oxford  in  England,  as  well  as 
out  of  lands  in  the  said  county  of  Roscommon,  and  also  out  of  the  said  chattels  in 
the  said  counties  of  Roscomimon  and  Oxford. 

5th.  Because  it  is  not  usual  to  appoint  a  receiver  on  interlocutory  motion,  except 
where  the  relief  sought  by  the  bill  is  such,  that  there  can  be  but  little  doubt  that  such 
relief  will  be  granted  at  the  hearing,  or  in  case  of  fraud  and  danger. 

6th.  Because  the  said  several  orders  have  been  made  in  the  absence  of  the  several 
mortgagees  and  incumbrancers  prior  to-  the  life  estate  of  the  appeUant  Viscount 
Dillon,  and  of  the  several  incumbrances  upon  such  life  estate,  and  of  his  bond,  judg- 
ment and  simple  contract  creditors  whO'  have  executed  the  said  trust  decid,  and  of 
the  other  two  trustees  of  the  said  indenture ;  and  tlie  annual  rental  of  tlie  lands 
contained  in  tlie  said  sheriff's  alleged  return  is  not  sufficient  to  keep  down  the  annual 
charges  thereon  prior  to  the  life  estate  of  the  appellant  Viscount  Dillon,  and  the 
charges  on  such  life  estate  prior  to  the  said  annual  payment  of  £5000. 

The  reasons  stated  in  the  case  for  affirming  tlie  order  were : 

1st.  The  respondents  were  not  parties  to,  and  have  never  acquiesced  in  or  assented 
to  the  trust  deeds  under  which  the  appellant,  Lord  DiUon,  is  entitled  to  the  said 
annuity  of  £5000,  and  a  debtor  cannot  by  contract  with  some  of  his  creditors  limit 
or  reserve  tO'  himself  any  estate  or  interest  which  shall  not  be  liable  to  the  demands 
of  his  other  creditors  eitlier  at  law  or  in  equity. 

2d.  If  tlie  said  annuity  of  £5000  was  according  to  law  liable  to  be  taken  in 
execution,  the  respondents  [330]  were  entitled  tO'  come  into  a  court  of  equity  for 
the  purpose  of  obtaining  tlie  benefit  of  their  execution,  tliere  being  no  means  of 
obtaining  the  benefit  thereof  at  law,  owing  ta  the  complicated  nature  of  the  trusts 
under  which  the  said  annuity  is  payable. 

3d.  If  the  said  annuity  was  not  liable  by  law  to  be  taken  in  execution,  the  respon- 
dents were  entitled  to-  apply  tO'  equity  for  relief  tO'  the  extent  ol  obtaining  payment 
of  their  judgment  debt  out  of  the  said  annuity,  the  respondents  having  taken  out 
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execution,  and  done  eveiy  thing  in  their  power  to  obtain  satisfaction  of  their  demand 
at  law. 

4th.  The  respondents  being,  as  they  humbly  submit,  in  either  case  entitled  to 
the  aid  of  equity,  the  Court  was  justified  in  appointing  a  receiver,  and  restraining 
the  appellants  as  before  stated,  the  appellant,  Lord  Dillon,  being  resident  abroad, 
and  having  no'  property  whatever  except  the  said  annuity,  which  will  cease  on  his 
death. 

Last.  If  the  appellants  felt  aggrieved  by  the  order  of  the  27th  of  July  1825,  the 
order  of  the  7th  December  1824,  the  Master's  report  thereunder,  and  the  order  of 
the  16th  of  December  1824,  confirming  such  report,  or  by  any  or  either  of  them,  or 
anything  therein  contained,  they  should  have  appealed  therefrom  before. 

(21st  July  1828.)  Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
the  orders  complained  of  affirmed,  with  £150  costs. 


[331]  APPEAL 

From  the  Court  of  Chancery  in  Ireland. 

DAVID  and  WILLIAM  EVTTLEBGE,— Appellants ;  ROBERT  RUTTLEDGE,— 

Respondent. 

[S.C.  2  Bli.  N.S.  352.] 

P.  R.  having  a  lease  (1736)  for  lives  renewable,  settles  (1743)  the  lands  comprised 
in  it,  on  the  marriage  of  his  son,  T.  R.,  to  the  use  of  himself  for  life  remainder 
to  T.  R.  for  life,  remainder  to  the  sons  of  the  marriage  in  tail  male,  reversion 
to  himself  in  fee.  Issue  of  the  marriage,  P.  R.  the  younger.  P.  R.  the  elder. 
(1749)  purchases  tlie  fee  of  tlie  lands  in  the  lease,  and  by  will  (1766)  devises 
the  inheritance  to  T.  R.  for  life,  remainder  to  P.  R.  the  younger,  for  life, 
remainder  to  his  sons  successively  in  tail  male;  and  after  some  other  re- 
mainders, remainder  to  D.  and  W.  R.  (appellants),  the  one  for  life  the  other 
in  tail — reversion  to  his  own  right  heirs.  And  T.  R.  was  empowered,  in  case 
P.  R.  the  younger  refused  to  settle  his  interest  in  the  lease  to  the  same  uses  as 
testator  had  limited  the  inheritance,  at  his  discretion  to  deprive  P.  R.  the 
younger  of  his  life  estate,  under  the  will;  but  this  power  not  executed. 
Testator  dies  in  1769;  settlement  (1770)  on  marriage  of  P.  R.  the  younger, 
whereby  tlie  lease  is  conveyed  to  trustees,  in  trust  for  T.  R.  for  life,  remainder 
to  P.  R.  for  life,  remainder  to  the  issue  of  the  marriage  in  tail,  reversion  to 
T.  R.  absolutely.  P.  R.  (1799)  dies  without  ever  having  had  issue,  and  T.  R. 
conveys  the  reversion  of  the  lease  to  R.  R.  (respondent),  his  natural  son,  and 
dies  in  1805.  In  1811,  D.  R.  and  W.  R.  become  entitled,  in  possession,  to 
the  inheritance  of  the  lands  comprised  in  the  lease,  as  the  last  remainder-men, 
under  the  will  of  P.  R.  the  elder,  and  they  refuse  to  renew  the  lease  to  R.  R. 
on  the  ground  that  it  was  merged  in  the  fee  when  that  was  purchased  by  P.  R. 
the  elder  ;  or  that  P.  R.  the  younger  had  elected  to  take  under  the  will,  and 
allowed  his  interest  in  the  lease  to  go  with  the  inheritance  ;  and  that  [332] 
the  settlement  on  the  marriage  of  P.  R.  the  younger,  under  which  T.  R.  took 
the  reversion  of  the  lease,  was  a  fraud  on  the  will,  etc.  But  the  Court  below 
decreed  a  renewal,  and  the  judgment  affirmed  by  the  Lords. 

In  1736  Peter  Ruttledge  the  elder,  obtained  from  the  owners  of  the  fee,  a  lease  of 
certain  lands  in  the  county  of  Mayo,  for  three  lives,  viz: — the  lives  of  Peter,  and  of 
his  sons  Thomas  and  William,  with  a  covenant  for  perpetual  renewal,  at  a  rent  of 
£160  per  annum,  and  a  renewal  fine  of  £1  3s. 

In  contemplation  of  a  marriage  between  the  son  of  Thomas  and  Mary  Redding- 
ton,  Peter  Ruttledge,  in  1743,  covenanted  in  consideration  of  the  marriage,  and 
£200  out  of  the  marriage  portion  of  Mary  Reddington,  to  convey  the  lands  com- 
prised in  the  lease  to  trustees  to  the  use  of  himself  for  life,  remainder  to  the  use  of 
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tlie  son  Thomas,  for  life,  remainder  to  the  first  and  other  sons  of  the  marriage  in 
tail  male,  with  the  ultimate  remainder  to  Peter  himself.  The  marriage  took  effect, 
and  there  was  issue  of  it  Peter  Ruttledge  the  younger,  and  four  daughters. 

In  1749  Peter  the  elder  purchased  the  fee  of  the  lands  included  in  the  lease,  and 
of  other  lands  in  Mayo  and  Galway,  and  in  1766  made  his  will,  whereby  he  be- 
queathed to  Thomas  his  leases  for  lives  and  years,  and  his  personal  property,  and 
devised  all  his  real  estates  of  inheritance  to  trustees,  to  the  use  of  Thomas  for  life, 
remainder,  as  to  his  Mayo  estates,  to  his  grandson  Peter  tlie  younger,  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  Richard  Rutledge, 
son  of  testator's  second  son  William  Ruttledge,  (then  deceased,)  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male,  remainder  to  William  Ruttledge, 
son  of  testator's  brother  Andrew,  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  [333]  remainder  to  David  Ruttledge,  son  of  testator's  brother  James 
Rutledge,  with  remainder  to  his  first  and  other  sons  in  tail  male,  reversion  to  testa- 
tor's right  heirs.  There  was  a  proviso  in  the  will,  that  in  case  Peter  the  younger 
should  marry  without  his  father,  Thomas's,  consent,  or  should  refuse  upon  being 
required  by  his  father,  to  settle  his  interest  in  the  lease  under  the  articles  of 
1743,  to  the  same  uses  to  which  the  testator  had  limited  his  estates  of  inheritance, 
his  father,  Thomas,  should  be  empowered  at  his  will  and  discretion  to  deprive  Peter 
of  his  life  interest  in  the  estates  of  inheritance  under  the  will ;  and  Thomas  was 
empowered  to  charge  the  estates  with  a  sum  of  £5000  to  be  applied  according  to  his 
discretion,  and  he  was  made  sole  executor. 

The  testator  died  in  1769,  and  in  1770  a  settlement  was  made  on  the  marriage 
of  Peter  Ruttledge  the  younger,  and  Catharine  Bloomfield,  whereby  the  lands  com- 
prised in  the  lease  of  1736  were  vested  in  trustees  to  the  use  of  Thomas,  the  father, 
for  life,  remainder  to  the  use  of  Peter  for  life,  remainder  subject  to  a  jointure  to 
the  use  of  the  first  son  of  Peter  and  Catharine,  who  should  attain  the  age  of  twenty- 
one,  his  heirs  and  assigns;  and  in  case  there  should  be  no  issue  male  of  Peter  by 
Catharine,  or  the  issue  should  die  under  twenty-one,  the  lands  to  be  conveyed  to 
Thomas,  his  heirs  and  assigns;  and  Thomas  and  Peter  covenanted  to  levy  a  fine, 
which  was  levied  1771. 

In  the  year  1787,  by  a  settlement  executed  in  contemplation  of  a  marriage  then 
intended  between  the  respondent  and  Elizabeth  Knox,  bearing  date  the  28th  day  of 
August  1787,  and  made  between  the  said  Thomas  Ruttledge  and  Elizabeth  his  wife, 
of  the  first  part;  the  respondent,  Francis  Knox  of  Rapper,  and  Elizabeth  Knox,  third 
daughter  of  the  said  Francis,  of  [334]  the  third  part ;  Right  Honourable  Henry  King, 
of  Belleek,  in  the  county  of  Mayo,  William  Ruttledge  of  Foxford,  in  said  county 
of  Mayo,  esq.,  of  the  fourth  part;  and  John  Knox  of  Castlerea,  and  Joseph  Lambert 
of  Togher,  both  in  the  county  of  Mayo,  esquires,  of  the  fifth  part;  reciting,  amongst 
other  things,  the  said  lease  of  April,  1736,  the  settlement  last  mentioned,  on  the 
marriage  of  Peter  the  younger,  and  tlie  reversion  of  the  said  leas©  thereby  limited 
to  the  said  Thomas,  in  failure  of  issue  male  of  the  said  Peter;  the  said  Thomas  did, 
in  consideration  of  the  said  marriage  of  the  respondent,  convey  the  said  reversion 
of  the  said  lease,  to  the  use  of  the  respondent  for  life,  with  remainder  to  the  issue  of 
the  intended  marriage  in  strict  settlement. 

Peter  Ruttledge  the  younger,  died  in  1799,  without  having  ever  had  issue,  leaving 
his  wife,  who  is  still  living,  and  his  father,  the  said  Thomas  Ruttledge,  him  sur- 
vivors. 

Two  of  the  rextui  que  vies,  in  the  original  lease  of  April  1736,  namely,  Peter  the 
elder,  and  William  Ruttledge,  having  died,  the  said  Thomas  Ruttledge  on  the  13th 
day  of  M.ay  1799,  executed  a  renewal  of  said  lease  to  the  respondent,  pursuant  to 
the  covenant  for  perpetual  renewal  contained  in  said  original  lease,  and  thereby 
substituted  the  lives  of  respondent  and  of  Francis  Lambei-t,  in  the  place  and  stead 
of  the  two  lives  which  had  so  fallen. 

By  deed,  bearing  date  the  10th  day  of  June,  1799,  the  said  Tliomas  Ruttledge, 
in  consideration  of  his  love  and  affection  to  the  respondent,  conveyed  to  him  ab- 
solutely the  reversion  of  tlie  said  lease  to  which  he  was  entitled,  expectant  upon  the 
death  of  respondent  without  issue  male. 

In  1805,  Thomas  Ruttledge  died,  having  previously  made  his  will ;  and  thereby, 
after  ratifying  the  [335]   respondent's  marriage  settlement,  he  devised  the  entire 
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residue  of  liis  property  of  every  description  to  the  respondent,  who  afterwards  duly 
proved  the  same. 

Upon  the  death  of  the  said  Thomas  Ruttledge,  Richard  Ruttledge,  the  next 
remainder-man,  under  the  will  of  Peter  Ruttledge  tlie  elder,  became  seised  of  an 
estate  for  life  in  the  said  lands,  subject  to  the  said  lease  of  April,  1736  ;  and  during 
his  life  the  respondent  regularly  paid  to  him  the  rent  reserved  by  the  said  lease,  and 
respondent  has  also  regularly  paid  the  jointure  of  £400  a-year  to  tlie  widow  of  Peter 
the  younger. 

Richard  Ruttledge  died  in  the  month  of  August  1811,  unmarried  and  without 
issue;  and  thereupon  David  Ruttledge,  one  of  the  appellants,  being  the  last 
remainder-man  named  in  the  will  of  Peter  the  testator,  became  in  like  manner  seised 
of  an  estate  for  life  in  the  said  lands,  subject  as  aforesaid  to  the  said  lease  of  April 
1736,  and  the  covenant  for  renewal  tJierein  ;  the  remainder  in  tail  therein  being 
vested  in  the  appellant  William  Ruttledge,  his  eldest  son. 

The  said  Thomas  Ruttledge  was  one  of  the  lives  named  in  the  renewal  of  the 
13th  May  1799,  hereinbefore  stated  ;  and  the  respondent  being  desirous  to  procure 
ii  renewal,  in  consequence  of  his  death,  applied  to  the  appellant  David,  to  execute  the 
same,  tendering  him  at  the  same  time  all  rent  and  arrears  of  rent  then  due,  together 
with  the  renewal  fine,  and  naming  a  new  life;  but  the  appellant  having  refused  to 
execute  the  same,  the  respondent  caused  a  proper  renewal  to  be  prepared  agreeable 
to  the  lease  of  April  17.36;  and  having  caused  it  to  be  engrossed,  the  respondent 
executed  two  parts  thereof,  and  had  the  same  tendered  to  the  appellant  David,  on  the 
9th  of  August  1816,  together  with  a  sum  of  £800,  being  the  amount  of  the  rent  due, 
and  also  £3  7s.  6d.,  being  the  [336]  renewal  fine  and  interest  tlien  due;  but  the 
appellant  David,  refused  to  accept  the  said  rent  and  renewal  fine,  and  refused  to 
execute  such  or  any  renewal,  alleging  that  he  was  not  bound  by  the  said  covenant. 

In  Trinity  term  1819,  the  appellant  David,  brouglit  an  ejectment  in  tlie  Court  of 
King's  Bench,  in  Ireland,  for  the  recover)'  of  the  lands  comprised  in  the  said  lease; 
and  thereupon  the  respondent  filed  his  bill  in  the  Court  of  Chancery  there  against 
the  said  appellant,  stating  the  facts  above-mentioned,  and  praying,  amongst  other 
things,  that  he  might  be  decreed  entitled  to  have  the  said  original  lease  renewed, 
pursuant  to  the  covenant  for  perpetual  renewal  therein  contained,  and  that  the  said 
i  ovenant  might  be  specifically  executed  by  the  said  appellant  David. 

Upon  the  9th  of  February  18'20,  the  appellants  filed  their  joint  answer,  in  which 
they  resist  altogether  the  respondent's  right  to  a  renewal  of  the  said  lease  of  1736  ; 
alleging  that  it  merged  in  the  fees  of  the  estate  purchased  by  the  said  Peter  Ruttledge 
the  elder;  and  also,  that  said  Thomas  and  Peter  the  younger,  elected  to  take  under 
said  will  of  said  Peter  the  elder,  and  thereby  relinquished  all  right  and  interest  in 
the  said  lease,  supposing  the  samei  to  be  considered  as  still  subsisting. 

Issue  having  been  joined,  and  the  before  stated  facts  having  been  proved  in 
evidence,  the  said  cause  came  on  to  be  heard  before  the  Lord  Chancellor  upon  the  22d 
of  February,  1821,  when  his  Lordship  was  pleased  to  decree  the  respondent  entitled  to 
a  specific  execution  of  the  covenant  for  perpetual  renewal  in  the  said  lease  of  the  3d 
day  of  April,  1736,  according  to  the  true  intent  and  meaning  thereof;  and  on  pay- 
ment to  the  appellant  David,  of  the  sum  due  in  respect  of  rent  and  renewal  fines, 
that  the  appellants  should  exe-[337]-cute  unto  respondent  a  renewal  of  said  lease  for 
the  lives  in  respondent's  biU  named,  or  for  such  other  lives  as  the  nuister  should 
approve  of;  and  that  in  case  the  parties  differed  as  to  the  amount  due  in  respect  of 
such  rent,  or  as  to  the  form  of  such  deed  of  renewal,  it  should  be  referred  to  one  of 
the  m;^>-iei  s  of  the  said  court,  to  take  an  account  of  the  due  to  the  appellant,  in  respect 
of  the  said  rent  and  rene'wal  fines  ;  and  also  to  approve  of  a.  proper  deed  of  renewal, 
to  be  executed  by  the  parties  pursuant  thereto;  and  that  the  injunction  theretofore 
awarded  against  proceeding  on  foot  of  the  ejectment  should  be  continued  until 
further  order. 

From  this  decree  D.avid,  the  tenant  for  life,  and  his  son  William,  the  tenant  in 
tail  under  the  will  of  Peter  the  elder,  appealed. 

For  the  Appellants  it  was  contended,  that  the  lease  merged  in  the  fee  when  that 
was  purchased  by  Peter  the  elder;  that  if  it  did  not,  it  was  a  breach  of  trust  in 
Thomas  not  to  have  executed  his  power  of  putting  his  son  Peter  to  his  election, 
whether  to  take  under  the  will  of  his  grandfather,  or  under  his  father's  settlement, 
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and  that  both  Thomas  and  Peter  must  be  considered  as  having  elected  to  take  under 
the  will  ;  and  that  the  settlement  made  on  the  marriage  of  Peter  the  younger,  by 
which  Thomas  reserved  to  himself  the  reversion,  or  gua^  reversion,  of  the  lands  com- 
prised in  the  lease,  was  a  fraud  on  the  will,  and  also  on  his  son  Peter,  who  was  thereby 
deprived  of  the  power  of  making  any  provision  for  his  issue  by  any  future  marriage ; 
that  the  cliarge  of  £5000  over-rode  the  whole  of  the  estates  :  and  that  when  Thomas 
executed  the  power  to  charge,  he  was  bound  to  bring  in  under  the  will  all  the  interest 
he  had  in  the  estates,  and  must  do  it  in  order  to  give  effect  to  the  power. 

[338]  For  the  respondent  it  was  contended,  that  the  lease  of  1736  did  not  merge 
in  the  fee  purchased  by  Peter  the  elder  in  1749,  for  that  transaction  could  not  affect 
the  interests  of  those  who  had  claims  on  the  lease  under  the  settlement  of  1743  on  the 
marriage  of  Thomas,  and  the  testator  himself  evidently  considered  them  as  subsist- 
ing interests  when  he  gave  Thomas  the  power  to  put  Peter  to  his  election,  whether  to 
take  under  the  settlement,  or  under  the  will ;  that  it  was  left  to  the  discretion  of 
Thomas  whether  to  execute  that  power  or  not,  and  that  as  he  did  not  execute  it,  no 
case  of  election  ever  arose  ;  and  even  if  it  had  existed  originally,  it  could  not  now 
be  raised  after  an  acquiescence,  by  all  parties,  from  1770  till  1816.  Peter  the  younger 
was  tenant  in  tail  of  the  lands  comprised  in  the  lease  under  his  father's  settlement ; 
and  by  the  settlement  of  1770  he  had  barred  his  estate  tail,  and  that  was  the  founda- 
tion of  the  respondent's  title  to  the  lease ;  and  it  was  nothing  extraordinary  that  the 
deed  of  1770  should  contain  a  covenant  by  Peter  to  transfer  every  thing  that  was 
necessary  to  make  the  whole  conveyance  stand  to  the  uses  intended  ;  and  Thomas,  the 
tenant  for  life,  and  Peter,  the  tenant  in  tail,  had  full  power  over  the  lands  comprised 
in  the  lease,  and  to  settle  them  as  they  thought  proper;  and  the  cases  of  Crossing  v. 
Scudamore,  1  Vent.  137  :  BlaJce  v.  Blake,  3  P.  Wms.  10  (n) ;  and  East  v.  Cook.  2  Ves. 
sen.  33,  were  cited. 

The  reasons  stated  in  the  cases  were  these — for  reversing  the  decree : 

1st.  Because  by  the  acquisition  of  the  fee^simple  and  inheritance  of  and  in  the 
said  lands  by  the  said  Peter  Ruttledge  the  elder,  in  the  year  1749  as  aforesaid,  his 
lease  for  lives  thereof  became  and  was  merged,  and  the  rent  thereby  reserved  was 
extinguished,  and  [339]  such  lease  is  not  now  subsisting  for  any  purpose  whatsoever. 

2dly.  Because  the  said  Peter  Ruttledge  the  elder,  having  so  acquired  the  fee- 
simple  and  inheritance  of  the  said  lands,  he  did  by  his  said  will  devise  the  same,  and 
several  other  estates  to  the  use  of  the  said  Thomas  for  life,  and  did  bequeath  all  his 
leases  for  lives  and  years,  and  the  residue  of  his  personal  estate,  to  the  said  Thomas, 
and  did  thereby  raise  a  necessity  for  the  said  Thomas  to  elect  between  the  said  articles 
and  the  said  will,  and  the  said  Thomas  did  accept  all  the  benefits  accruing  by  and 
under  the  said  will,  and  thereby  concluded  his  election,  and  the  respondent  is  bound 
thereby. 

3dly.  Because  the  respondent,  by  claiming  the  sum  of  £5000  and  interest,  which 
the  said  Peter  the  elder,  by  his  said  will  empowered  the  said  Thomas  to  charge  upon 
his  estates  of  inheritance  in  the  county  of  Mayo,  and  which  the  said  Thomas  did 
accordingly  charge  in  favour  of  the  respondent,  has  elected  to  take  under  the  said 
will,  and  is  thereby  precluded  from  claiming  any  interest  in  the  said  lands,  by  a  title 
which  is  opposed  to  or  inconsistent  with  the  said  will. 

4thly.  Because  the  said  lands  to  and  in  which  the  respondent  claims  such  title 
and  interest  as  aforesaid,  were  part  of  the  estates  of  inheritance  which  the  said 
testator,  Peter  the  elder  made  chargeable,  and  the  said  Thomas  did  charge  with  the 
said  sum  of  £5000  and  interest,  and  the  respondent,  while  he  seeks  the  benefit  of 
such  charge  on  the  one  hand,  ought  not  at  the  same  time  to  be  permitted  to  claim 
under  the  party  who  executed  the  same  in  his  favour,  any  of  the  lands  themselves 
which  were  subject  thereto. 

5thly.  Because  the  said  testator,  Peter  the  elder,  in  and  by  his  said  will  expressly 
declared  his  intention  [340]  to  be,  that  all  his  acquisitions  should  go  together,  ac- 
cording to  the  uses  thereby  limited,  and  that  the  said  Peter  the  younger  should  settle 
to  those  uses  such  interest  as  he  was  entitled  to  in  the  lands  in  question,  under  the 
said  articles  of  the  lOth  November  1743,  (that  interest  being  a  qutasi  estate  tail, 
and  the  use  limited  to  him  by  the  said  will,  being  an  estate  for  life,)  and  the  said 
testator,  with  that  view,  authorized  the  said  Thomas  to  deprive  the  said  Peter  the 
younger,  his  son.  of  the  use  for  life  thereby  limited  to  him  in  case  he  should  refuse 
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so  to  settle  the  said  interest,  but  the  said  settlements  of  1770  and  1787,  and  the 
several  subsequent  conveyances  executed  by  the  said  Thomas,  are  in  efifect  directly 
opposed  to  such  intention  and  desire  of  the  said  testator,  inasmuch  as  thereby  his 
acquisitions  are  separated,  and  made  to  descend  in  a  different  manner  and  to 
different  persons,  and  such  settlements  and  conveyances  are  a  fraud  upon  the  said 
will,  and  ought  not  to  be  supported  by  a  court  of  equity. 

6thly.  Because  if  the  said  lease  for  lives  was  not  merged  by  the  acquisition  of 
the  fee  simple  and  inheritance  by  the  said  Peter  the  elder,  as  aforesaid,  yet  the  quasi 
reversion  of  and  in  the  said  lands  expectant  on  tlie  failure  of  issue  male  of  the  said 
ThoBias,  was  by  the  said  articles  of  1736  reserved  to  the  said  Peter  tlie  elder,  and 
such  reversion  passed  by  his  will,  whereby  he  limited  his  estates  to  such  uses  as  afore^ 
said,  in  strict  settlement,  and  the  said  Tliomas  being  by  that  will  a  mere  tenant  for 
life,  could  not  make  any  valid  disposition,  either  at  law  or  in  equity,  of  such  reversion 
as  he  assumed  to  do  by  the  said  settlement  of  1787,  under  which  the  respondent 
claims. 

For  affirming  the  decree : 

[341]  1st.  Because  Peter  Ruttledge  the  elder,  by  the  settlement  of  1749,  became  a 
trustee  of  the  lease  of  1736,  for  the  several  persons  entitled  to  equitable  estates  therein 
under  that  settlement,  and  these  equitable  estates  could  neither  merge  in  the  legal  fee 
subsequently  acquired  by  him,  nor  be  in  any  respect  prejudiced  by  such  acquisition. 

2d.  Because  the  testator,  Peter  Ruttledge,  does  not  by  his  will  make  or  affect  to 
make  any  disposition  of  the  lease  of  1736,  and  clearly  treats  it  as  a  subsisting  in- 
terest, so  that  no  implied  duty  of  election  arises  upon  the  will. 

3d.  Because  the  power  given  by  the  will  of  the  testator,  Peter  the  elder,  to  Thomas, 
to  deprive  Peter  the  younger  of  the  life  estate,  thereby  limited  to  him,  in  the  event 
of  his  mariying  without  his  father's  consent,  or  refusing,  at  the  desire  of  his  father, 
to  settle  the  freehold  lease  of  1736  to  the  same  uses  to  which  the  inheritance  was 
limited,  was  plainly  discretionary  in  Thomas,  and  to  be  exercised  or  not  at  his  will 
and  pleasure,  and  as  this  power  never  was  exercised  by  said  Thomas,  the  case  in 
which  Peter  would  have  been  expressly  bound  to  elect,  never  arose. 

(July  28th,  1828.)  Lord  Lyndhurst  (Chancellor) :  I  have  spent  some  time  in 
examining  the  whole  of  the  circumstances  of  this  case,  and  without  going  intO'  the 
details,  I  have  only  to  inform  your  Lordships  that  I  see  no  reason  to  find  fault  with 
the  judgment  of  the  Court  below,  and  move  that  it  be  affirmed. 

Affirmed  accordingly. 


[342]  Appeal  prom  the  Court  of  Session. 

PATTISON  and  Others  (Directors  of  the  Albion  Insurance  Company), — Appellants; 
MILLS  and  Otliers, — Respondents. 

[Mews'  Dig.  viii.  286 ;  xiii.  1103,  1350  :  S.C.  2  Bli.  N.S.  519.  On  point  as  to  tlie  law 
applicable  to  the  contract,  seei  Delawri^)-  v.  Wyllit,  1889,  17  Ct.  of  Sess.  4th  Ser. 
191.] 

Before  the  statute  6  Geo.  1.  c.  18,  by  which  the  monopoly  of  insuring  marine  risks 
in  partnership  was  given  to  two  companies,  (the  Royal  Exchange  and  the 
London  Insurance  Companies,)  was  repealed,  the  Albion  Fire  and  Life  In- 
surance Company,  of  London,  by  an  Agent  at  Glasgow,  agreed  with  certain 
persons  at  Glasgow  for  a  general  insurance  on  a  steam-boat,  without  any 
mention  of  an  exception  of  sea  risk,  and  paid  tlie  fuU  premium.  The  Agent, 
although  apprised  by  the  Secretary  of  the  Albion  Company  tliat  they  did  not 
consider  themselves  at  liberty  to  insure  marine  risks,  never  communicates  that 
circumstance  to  the  assured,  and  never  delivers  tlie  actual  policy,  in  which 
the  exception  of  sea  risk  was  inserted.  The  steam-boat  is  lost  by  fire  at  sea,  and 
an  action  is  brought  in  the  Scottish  Courts  on  the  original  contract,  concluding 
in  the  alternative  for  a  policy  conformable  to  the  contract,  witliout  the  excep- 
tion of  the  sea  risk,  or  for  payment  of  the  sum  for-  which  the  steam-boat  was 
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insured.  Judgment  for  tlie  assured,  in  the  Court  of  Session,  ou  the  ground 
that  fire  at  sea  in  a  steam-boat  was  not  a  risk  contemplated  at  tlie  time  when 
tlie  statute  6  Geo.  1.  c.  18.  passed,  and  therefore  was  not  within  the  purview 
of  that  statute.  This  ground  repudiated  by  the  House  of  Lords  ;  but  the  judg- 
ment of  tlie  Court  below  affirmed  on  another  ground,  viz.  that  that  part  of  the 
statute  wliich  gave  the  monopoly  of  marine  risks  to  the  two  Companies,  the 
Royal  Exchange  and  tlie  London,  did  not  extend  to  Scotland  :  and  that  tlie 
contract  being  made  in  Scotland,  and  the  action  founded  on  that  coTitract,  the 
restriction  in  tlie  statute  did  not  apply,  and  tlie  assured  were  entitled  to  recover. 

On  the  -tth  July  18"J0,  William  Mills,  and  otliers,  as  a  committee  of  management 
for  the  proprietors  of  the  Robert  Bruce  and  Superb  steam-boats,  plying  between 
Glasgow  and  Liverpool,  effected  an  insurance  for  [343]  a  year  on  these  vessels,  paj'ing 
the  full  premium  of  a  general  insurance,  with  the  Albion  Fire  and  Life  Insurance 
Company  of  London,  through  the  medium  of  Thomas  Hamilton,  the  agent  for  tlxat 
company  at  Glasgow.  At  that  time  the  Albion  Company  acted  at  Glasgow  for  tlie 
Eagle  Insurance  Company  of  London,  and  tlie  sum  to  be  insured  between  tliem  was 
£10.000,  being  £5000  on  each  vessel.  Hamilton  divided  the  risk  as  follows;  witii 
the  Albion,  £.3000  on  the  Robert  Bruce,  and  £3000  on  the  Superb ;  witli  the  Eagle. 
£4000  on  both  vessels  ;  and  upon  payment  of  the  premium,  a  receipt  in  the  following 
terms  was  given  by  Hamilton  to  the  assured  :  — 

"  Albion  Fire  and  Life  Office,  Glasgow,  4th  July  1820.  James  Dennistoun,  Wil- 
liam Mills,  Colin  Arrott,  James  Moffat,  and  John  T.  Alston,  esquires,  as  a  committee 
of  management  for  themselves  and  others,  having  this  day  effected  an  insurance  of 
£6000  with  the  undersigned,  on  behalf  of  the  Albion  Fire  and  Life  Insurance  Com- 
pany of  London,  on  the  property  specified  in  tlie  check  corresponding  with  this 
memorandum,  a  policy  will  be  forthwith  prepared  at  the  office  in  London  for  the  said 
insurance;  and  such  policy  will  be  delivered  to  the  assured,  or  to  his,  her,  or  their 
order,  on  the  third  Monday  in  the  ensuing  month,  or  on  any  subsequent  day. 

(signed)  P.  Thomas  Hamilton,  agent  for  the  Company. 

Robert  Mitchell. 

"  Premium 
"Duty     . 


£:?!   10 
9     0 

0 

0 

£40  10 

0" 

[344]  Upon  this  last  receipt  and  obligation  there  is  indorsed  and  written,  in  the 
hand-writing  of  Mr.  Hamilton,  or  of  his  clerk  Mitchell,  the  following  memorandum 
and  declaration  ;  viz.  "  This  receipt  insures,  as  under  ;  viz. 

"  On  the  steam-boat  Robert  Bruce,   including  machinery  and   ap- 
paratus belonging  thereto           .......  £3000  0  0 

"  On  the  steam-boat  Superb,  as  above  mentioned       ....  3000  0  0 

"  Sum  insured  on  the  above  bv  the  Albion  secretary  in  London  .          .  4000  0  0 


£10,000     0     0 


"  Premium  on  £4000 £21      0     0 

"  Dutv  on  £4000 6     0     0 


£27     0     0 


"  £5000  of  the  above-mentioned  sum  is  insured  on  the  Superb,  and  £5000  on  the 
Robert  Bruce." 

The  regular  policy  was  neither  applied  for  nor  delivered  till  after  the  loss  herein- 
after mentioned. 

On  the  24th  June  1821  tlie  policy  was  renewed  for  another  year  ;  and,  on  payment 
of  the  premium  to  Hamilton,  he  delivered  to  the  assured  a  certificate  of  renewal,  and 
3,  receipt  signed  by  Phipps.  the  secretai-y  to  the  Albion  Comjiany.  in  these  terms  : 
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"  Albion  Fire  and  Life  Office,  London,  Midsummer,  lti2I.     Kenevvtil  certiticate  on 
fire  policy,  No.  56,978,  insuring  £6000  to  Jiimes  Dennistouu,  [345]  William  Mills, 
Colin  Arrott,  James  Mofl'at,  iind  Joliu  T.  Alston,  esquires. 

One  Tear's  premium       .         .         .         .         .         .         .      £31    10     0 

Duty" 900 


Total  payment  ....      £40  10     0 
£4000  insured  with  the  Eagle  Company,  per  policy  No. 

61,725,  premium  and  duty  .         .         .         .         .         .         27     0     0 


£67  10     0 


1821. — This  is  to  declare  that  the  above  policy  has  been  renewed,  and  tliat  the  in- 
surance granted  thereby  will  continue  in  force  from  the  24th  June  1821,  to  the  24th 
June  1822.  (signed)  Warner  Pliipps,  Secretary." 

On  tlie  24th  October  1821,  the  Rubert  Bruce,  while  on  a  voyage  from  Liverpool  to 
Dublin  (undertaken  with  the  permission  of  the  Company,  which  was  not  disputed) 
took  fire,  and  as  the  fire  could  not  be  extinguished  otherwise,  tJie  vessel  was  scuttled 
and  sunk  on  the  coast  of  the  Isle  of  Anglesea,  and  it  was  found  that 
the  damage  exceeded  the  amount  of  the  sum  insured.  The  loss  was 
intimated  to  the  Company,  which  refused  to  pay,  and  then  tlie  regular  policy  was 
demanded.  The  policy  produced  was  found  to  contain  an  exception  by  which  the 
risk  was  suspended  while  the  vessel  was  at  sea.  This  was  rejected,  and  the  assured, 
after  using  the  necessary  arrestments  to  found  the  jurisdiction,  raised  their  action 
on  the  agreement  against  the  Albion  Company,  and  Hamilton  their  agent,  (it  is  not 
necessary  to  notice  another  action  brouglit  against  the  Eagle  Company,)  in  the 
Admiralty  Court,  contending  for  a  general  policy  with-[346]-0"t  the  exception  of  sea 
risk,  or  for  payment  of  the  £.'3000  insured  on  the  Robert  Bruce,  whether  a  policy 
should  \>e  delivered  or  not.  The  summons,  after  narrating  the  circumstances  con- 
cluded in  these  words : 

"  That  the  Albion  Fire  and  Life  Insurance  Company,  and  Thomas  Hamilton,  their 
agent  in  Glasgow,  ought  and  should  be  decerned  and  ordained,  conjunctly  and  sever- 
ally, by  decreet,  of  the  Judge  of  our  High  Court  of  Admiralty  in  Scotland,  invme- 
diately  to  furnish  and  deliver  to  tlie  pursuers  a  valid  and  effectual  policy  of  insurance 
upon  the  said  steam-boats  or  packets,  for  the  said  sum  of  £6000  sterling,  and  tliat 
for  tlie  period  of  one  year,  from  the  24th  day  of  June  last,  1821,  when  the  pi'emium 
therefore  was  paid,  and  containing  in  the  said  policy  the  usual  clauses,  and  obliga- 
tion of  insurance  against  tlie  usual  risks,  as  before  specified  ;  and,  among  others,  an 
insurance  against  the  risk  of  damage  occasioned,  or  whieh  may  be  occasioned  to  tlie 
said  steam-boats  or  packets  by  fire  at  any  time,  and  anj-  where,  during  the  period 
aforesaid  of  the  insurance ;  and  irhether  such  policy  shall  be  furnished  and  delivered 
to  the  pursuers  or  not,  or  in  whatever  terms  they  may  express,  or  have  expressed  the 
same,  they,  the  said  defendants  ought  and  should  be  decerned  and  ordained  by  decree 
foresaid,  conjunctly  and  severally,  to  make  payment  to  the  ]iursuers  of  the  foresaid 
sum  of  £.'3000  sterling,  being  the  sum  insured  as  aforesaid  upon  the  said  steam-boat 
or  packet  Robert  Bruce,  with  the  lawful  interest  tliereof,  from  the  said  28tli  day  of 
August  last  1821,  when  tlie  loss  and  damac/e  was  sustained,  and,  in  time  coming,  till 
payment." 

The  Ciimpany  pleaded  two  defences — one  of  law,  the  other  of  fact. 

[347]  Tlie  defence  in  law  was  founded  on  tlie  statute  6  Geo.  1,  c.  18,  hy  which  the 
monopoh-  of  marine  risks  was  given  to  two  companies,  the  Royal  Exchange  Assurance, 
and  the  London  Assurance,  no  others,  as  companies,  being  allowed  to  undertake  marine 
risks,  or  their  obligations  being  declared  to  be  illegal  and  void  ;  and  fire  at  sea  being  a 
common  marine  risk,  the  Albion  Company  (tliough  the  statute  6  Geo.  1,  c.  18,  has 
been  since  repealed)  being  precluded,  at  tlie  time  when  the  policy  in  this  case  was 
effected,  from  insuring  against  any  marine  risk. 

The  defence  in  fact  was,  that  the  Albion  Company  had  not  undertaken  to  insure 
against  fire  at  sea,  but  only  when  in  port. 

The  Judge  Admiral,  by  interlocutor  dated  May  16,  1822,  repelled  the  defences  on 
the  statute  on  the  ground  that  it  did  not  extend  to  Scotland  ;  but  before  giving  his 
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decision  on  the  other  part  of  the  case,  he  appointed  the  defenders  (tlie  Albion  Com- 
pany) to  give  the  pursuers  (proprietors  of  the  steam-boat)  inspection  of  the  books  of 
Mr.  Hamilton,  the  agent,  and  allowed  the  pursuers  to  produce  certified  extracts  of 
such  of  the  memoranda  in,  and  other  parts  of  Hamilton's  books,  as  related  to  the 
insurance;  and  he  also  appointed  the  parties  to  condescend  on  what  they  offered  to 
prove  with  respect  to  the  premium  as  compared  with  the  risk,  in  case  it  should  be 
thought  proper  to-  consider  that  question. 

The  Judge  Admiral  afterwards,  on  the  petition  of  the  insurers,  superseded  the  con- 
sideration of  the  question  on  the  statute :  and  several  documents  having  been  pro- 
duced from  Hamilton's  books,  etc.  he  decided  in  favour  of  tlie  insurers  on  the  main 
point,  on  the  ground  stated  in  this  interlocutor  : 

[348]  "  Tlie  Judge  Admiral  having  considered  the  minutC'  for  tlie  pursuers,  with 
the  answers  for  the  defenders,  writings  produced,  and  whole  process,  finds,  that  the 
order  for  the  insurance  in  question,  transmitted  by  the  defenders'  agent  at  Glasgow 
to  the  defenders  at  London,  is  qualified  with  the  condition,  that  the  insurance  should 
not  extend  to  the  vessel  while  at  sea:  finds,  that  there  is  no  foundation  for  the  allega- 
tion, that  there  has  been  a  superinduction  upon  this  order :  finds,  that  the  policy  of 
insurance  afterwards  executed  contains  a  similar  qualification  :  finds,  no  grounds 
for  maintaining  that  the  correspondence  between  Mr.  Phipps  and  Mr.  Hamilton  sup- 
ports the  plea  maintained  by  the  pursuers  :  finds,  that  in  these  circumstances  it  is  un- 
necessary to  give  judgment  upon  the  plea  of  the  defenders,  founded  on  the  statute, 
and  under  the  whole  circumstances  of  the  case  assoilzies  the  defenders  from  the  con- 
clusions of  the  libel,  and  decerns." 

And  he  afterwards  added  the  following  note :  "  Wliere  the  conditions  of  a  policy 
of  insurance  are  perfectly  clear,  it  appears  to  the  Judge  to  be  irrelevant  to  make  in- 
vestigations either  intO'  the  tenns  of  other  policies  of  insurance,  or  into  the  adequacy 
or  inadequacy  of  the  premium."  The  insurers  then  petitioned  for  their  expenses, 
which  were  refused. 

The  cause  was  then  brought  into  the  Court  of  Session  by  mutual  actions  of  re- 
duction, and  the  conclusions  in  the  summons  for  the  assured  were  the  same  as  those 
of  the  summons  in  the  Admiralty  Court.  The  actions  were  conjoined,  and  after  some 
further  proceedings,  tlie  Court  remitted  them  to  the  Jury  Court  upon  the  following 
issue : 

"  It  being  admitted,  that  on  the  27th  or  28th  days  [349]  of  August  1821,  the  steam- 
vessel  called  '  The  Fohert  Bruce'  the  property  of  the  pursuers,  was  destroyed  by  fire, 
wliile  at  sea,  on  her  voyage  betwixt  Liverpool  and  Dublin  : 

"  'Whether  the  defenders  promised  and  agreed  to  insure  the  pursuers  to  the  extent 
of  £.3000,  or  about  that  sum,  from  all  loss  and  damage  which  might  be  caused  by 
fire  to  the  said  steam-vessel,  while  at  sea  as  aforesaid,  and  whether  the  defenders 
have  failed  to  perform  the  said  promise  and  agreement,  to  the  loss  and  damage  of  the 
pursuers? " 

Damages  laid  at  £.3000. 

On  the  trial  of  the  cause,  the  pursuers  gave  in  evidence  the  certificates  or  receipts 
and  memoranda  given  tO'  tlie  assured  at  the  time  of  effecting  the  joint  policies,  and 
also  certificates  and  memoranda  previously  given  to  them  when  they  had  insured 
separately,  and  also  letters  which  had  passed  between  the  agent  and  the  company 
relative  to  the  previous  insurance,  which  letters  were  in  these  terms  :  — 

In  his  letter  of  this  date  (Sept.  13th,  1819),  Mr.  Hamilton,  when  transmitting  what 
these  persons  call  the  orders  to  insure,  says  to  Mr.  Phipps,  "  /  am  not  dis2}osed  to  think 
that  the  insurers  on  the  Robert  Bruce  steam-boat,  as  per  fire  orders.  No.  14  to  22, 
inclusive,  excepting  No.  21,  will  be  satisfied  with  the  introduction  of  the  clause,  '  but 
not  while  the  same  shall  be  at  sea.'  I  think  that,  in  addition  to  the  rivers,  the  channel 
ought  to  be  admitted,  as  this  vessel  is  expressly  to  ply  between  Clyde  and  Liverpool, 
and  will  be  a  great  part  of  her  time  in  the  channel." 

The  answer  of  Mr.  Phipps,  was :  "  In  answer  to  your  remark  respecting  the 
clause  which  exempts  the  company  from  loss  on  steam-boats  while  at  sea,,  [350]  I 
have  to  state,  that  it  is  a  point  on  which  we  have  no  choice.  The  Royal  Exchange 
and  the  London  Assurance  are  the  only  companies  which  have  a  right  as  companies 
to  undertake  insurances  on  vessels  while  at  sea,  and  no  other  comjjany  can,  law- 
fully, undertake  such  risk      If,  therefore,  the  proprietors  of  the  Robert  Bruce  are 
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not  content  to  hold  our  jiulicies,  with  the  exceptions  complained  of,  I  will  thank 
you  to  advise  me,  and  we  shall  then,  of  couree,  consider  tlio  insurance  not  to  be 
renewed  after  the  present." 

The  pursuers  gave  evidence  that  no  communications  had  been  made  to  them 
of  the  exclusion  of  sea-risk  in  the  policy,  although  the  agent  was  apprized  that  the 
matter  was  material,  and  tliat  no  policy  had  ever  been  delivered.  The  pursuers 
also  gave  it  in  evidence  that  the  premium  paid  by  them  was  etjual  to  that  at  which 
other  steam-boats  were  insured  at  the  time  without  tlie  exclusion  of  sea-risk,  and 
that  it  was  the  practice  of  the  agents  of  other  insurers  to  deliver  the  policies  to  the 
assured. 

The  evidence  was  admitted,  and  the  Jury  found  a  general  verdict  for  the  pur- 
suers against  all  tlie  defendants,  subject  to  a  bill  of  exceptions  on  three  grounds: 

1st.  That  tlie  evidence  given  for  the  pursuers  was  inadmissible,  inasmuch  as 
the  policy  itself  which  e.xcluded  the  sea  risk  was  the  only  foundation  of  the  contract 
between  tlie  parties,  and  was  the  only  admissible  evidence.  2dly.  That  altliough  the 
evidence  were  admissible,  and  the  agreement  to  insure  proved,  yet  that  the  defenders 
being  admitted  to  be  an  English  company,  and  the  policy  itself  being  admitted  to 
be  executed  in  London,  the  Judge  ought  tO'  have  directed  the  Jury  to  find  for  tlie 
defenders,  because  any  policy  [351]  or  agreement  for  a  policy,  made  by  them  to 
insure  against  marine  risk,  was  illegal  and  void  under  tlie  statute  6  Geo.  1,  which 
was  then  in  force.  3dly.  That  the  Jury  ought  not  to  have  been  directed  to  find  a 
verdict  generally  against  all  the  defenders,  but  to  have  found  either  against  tlie 
directors  of  the  company  only,  or  against  Hamilton  the  agent  only. 

The  Court  of  Session  disallowed  the  exceptions,  and  pronounced  the  verdict 
final  (July  nth  1827). 

The  Court,  then  resumed  consideration  of  the  defence  under  the  statute,  which 
had  been  resei-ved  by  the  Judge  Admiral,  and  pronounced  finally  for  the  assured 
in  the  terms  and  on  tlie  ground  used  and  stated  in  the  interlocutor  (January  22d 
1828): 

"  in  respect  the  in^vi-ance  in  question  is  an  insurance  against  the  risk  of  fire 
on  a  steam^vessel,  which  is  not  a  marine  insv/rance  contemplated  hy  tht,  said  act, 
•the  lords,  in  the  action  of  reduction  and  for  payment,  at  the  instance  of  William 
Mills  and  others,  find  that  the  statute  founded  on  does  not  apply  to  this  case;  repel 
the  defence  founded  on  the  said  statute,  as  well  as  the  other  defences  to  tlie  said 
action,  and  reduce,  decern,  and  declare,  in  terms  of  the  reductive  conclusions  of 
the  libel ;  and  in  respect  of  the  said  verdict  and  award,  find  the  defenders,  con- 
junctly and  severally,  liable  to  the  pursuers  in  damages,  modify  the  same  to  the  sum 
of  £3000  sterling,  and  decern  for  payment  tliereof,  with  interest  tliereon  in  terms 
of  the  libel :  and  in  the  action  of  reduction,  at  the  instance  of  tlie  Albion  Fire  and 
Life  Insurance  Company,  sustain  the  defences,  assoilzie  the  defenders,  and  decern: 
find  the  Albion  Fire  and  Life  Insurance  Company,  and  the  defender  Thomas  Hamil- 
ton, conjunctly  and  severally,  liable  in  the  expencea  of  the  conjoined  processes  in- 
curred in  this  [352]  and  in  the  Admiralty  Courts,  allow  an  account  thereof  to  be 
put  in." 

The  reason  of  the  Court's  deciding  on  the  ground  stated  in  the  interlocutor  was, 
that  one  Judge  was  rather  of  opinion  that  this  was  an  English  contract,  tO'  which 
the  statute  6  Geo.  1,  c.  18,  applied.  They  agreed  that  this  part  of  the  act  did  not 
apply  to  Scotland. 

From  this  judgment  tlie  Albion  Company  appealed  to  the  House  of  Lords,  for 
the  following  among  other  reasons : 

1st.  Because  tlie  original  policy  renewed  by  the  memorandum  of  Midsummer 
1821,  expressly  excludes  risk  of  fire  at  sea,  and  tliis  was  the  only  contract  made 
by  the  appellants. 

2d.  Because  it  was  not  competent  for  the  respondents  on  the  trial  of  the  issue 
to  adduce  any  parole  or  collateral  evidence  in  order  to  control  and  vary  the  clear 
import  of  the  written  evidence. 

3d.  Because  it  was  more  especially  incompetent  for  the  respondents  to  adduce, 
for  the  purpose  aforesaid,  on  the  trial  of  the  said  issue,  parole  evidence  of  the  matters 
and  things  set  forth  in  the  bill  of  exceptions,  the  same  being  (in  great  part)  matters 
and  things  which  had  taken  place  inter  alios,  and  in  which  the  appellants  were  not 
concerned. 
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4th.  Beiause  it  is  inconsistent  and  repugnant  to  tJie  whole  body  of  evidence 
adduced  in  the  cause,  to  make  all  the  appellants,  some  of  them  being  principals 
and  some  agents,  joint  contractors,  and  jointly  liable  to  indemnity  tlie  respondents. 

6th.  Because  tJie  contract  of  insurance  founded  upon  by  the  respondents  was  a 
contract  made  and  signed  in  England,  by  a  society  established  tliere.  and  from  the 
date  of  that  contract,  until  and  at  tJie  time  of  the  lo.vs  [353]  of  the  Robert  Bruce, 
the  statute  6  Geo.  1,  c.  18,  was  in  force,  and  by  the  operation  of  tliat  Act,  it  was  in- 
competent for  the  appellants  to  make  themselves  legally  responsible  for  any  risk 
which  might  befal  the  Robert  Bruce  "'  while  at  sea." 

For  the  respondents  it  was  contended,  that  the  judgment  ought  to  be  affirmed, 
for  the  following  among  other  i-easons : 

1st.  Because  the  wliole  evidence  tendered  by  tlie  respondents  at  the  trial,  and 
admitted  by  the  presiding  Judge,  was  competent  and  proper  evidence  for  proving 
the  mattei-s  in  issue,  and  did  fully  warrant  and  support  the  verdict  returned  by 
the  Jury.  This  was  not  an  action  oh  a  policy,  but  fo-r  a  policy,  or  for  damages,  in 
consequence  of  not  obtaining  one.  The  very  foundation  of  the  respondents'  claim 
was,  ijiat  after  contracting  and  onerously  paying  for  a  policy  to  cover  a  special 
risk,  no  such  policy  was  delivered  ;  and  the  first  conclusion  of  their  summons,  accord- 
ingly, is.  that  tlie  appellants  should  be  ordained  to  deliver  such  a  policy,  on  which 
action  might  be  brought.  The  cardinal  fact  which  entirely  takes  away  the  ground 
of  the  appellants"  escei'tion  is,  tliat  no  policy  was  ever  delivered  by  the  one  party 
or  accepted  by  tlie  other  ;  and,  therefore,  it  is  in  vain  to  say  that  their  contract  was 
embodied  in  such  an  instimment,  and  that  tlie  terms  of  it  can  only  be  known  from  its 
tenor.  Tlie  answer  is  conclusive, — that  no  such  instrument  was  ever  delivered 
or  communicated  to  the  respondents  :  and  that  the  policy  said  to  have  been  subscribed 
by  the  appellants  in  September  1820,  having  been  retained  in  their  own  hands,  and 
studiously  witliheld  and  concealed  from  the  respondents,  can  never  be  referred  to 
as  evidence  of  a  mutual  agreement. 

2d.  Because  tlie  statute  6  Geo.  1,  c.  18,  had  no  bearing  on  the  question  of  fact 
to  be  decided  by  the  [354]  Jury,  but  was  matter  solely  for  the  consideration  of  the 
Court  of  Session. 

■3d.  Because  the  verdict  of  the  juiy  was  properly  returned  for  the  respondents* 
generally,  and  without  distinguishing  between  the  case  of  the  appellant  Hamilton, 
the  agent  in  Glasgow,  and  that  of  the  other  appellants,  the  office-bearers  and  partners 
of  the  Albion  Insurance  Company  of  London:  and  because  tlie  Judge  did,  justly 
and  legally  refuse  to  direct  the  said  Jury  to  find  alternately,  against  one  or  other 
only  of  these  appellants. 

1st.  The  resident  agent  or  mandatory  of  a  foreign  party  is,  by  the  law  of 
Scotland,  liable,  along  with  his  principal,  to  any  judgment  or  decree  obtained 
in  tlie  courts  of  that  countiy,  in  the  issue  of  suits  maintained  for  behalf  of 
such  party,  by  such  agent  or  mandatory  although  confining  himself  strictly 
to  the  terms  of  his  mandate  or  instructions. 

2d.  An  accredited  agent  in  the  general  business  of  a  party,  whether  in  the 
same  or  in  a  foreign  countiy.  will  bind  that  party  to  individuals  who  bona  fide, 
contract  witli  him  in  the  name  of  such  party,  as  to  all  matters  falling  apparently 
within  the  line  or  course,  of  that  general  business,  although  it  may  happen 
that,  by  his  private  instructions,  he  was  debarred  from  entering  into  such 
transactions. 

.3d.   No   evidence  being  produced   by  the  appellants,   to  show   whether  the 

actings  of  the  agent,  in  his  dealings  with  the  respondents,  were  or  were  not 

within  his  powers  or  instructions,  the  justice  of  the  case  required  that  the 

verdict  should  be  against  both,  conjunctly — their  ultimate  claims  of  relief,  as 

against  each  other,  being  left  entire,  on  the  application  of  such  verdict. 

[355]  In  regai-d  to  the  interlocutore  of  22d  and  25tli  January  1828,  repelling  the 

defence  founded  on  the  act  of  6  Geo.  1,  c.  18,  and  finally  decerning  in  the  reduction, 

and  for  expenses. 

4th.  Because  the  statute  in  question  (which  has  been  since  repealed)  plainly  did 
not  extend  to  Scotland,  and  was  intended  only  to  give  the  two  favoured  companies 
a  monopoly  of  marine  insurances  in  the  English  market :  while  the  property  insured, 
in  tlie  present  instance,  was  Scottish  property,  and  tlie  contract  for  insurance 
entered  into  in  Scotland,  in  a  public  office  or  place  of  business  in  Glasgow,  and  by 
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parties  who  were  not  bound  to  know,  and  could  not  be  affected  by  the  iirovisions  of 
any  foreign  law.  The  act  is  manifestly  applicable  to  England  alone  ;  as  the  necessai-j- 
actions  for  giving  effect  to  it  are  directed  and  authorised  to  be  brought  in  the  courts 
of  Westminster  only  ;  wiiereas,  in  anotlier  branch  of  tlie  very  same  statute  (commonly 
called  the  Bubble  Act)  which  was  meant  to  extend  to  Great  Britain  and  Ireland, 
the  relative  actions  are  allowed  to  be  brought  in  the  Courts  either  of  Westminster, 
Edinburgh,  or  Dublin  ;  and  when  it  was  afterwards  thought  expedient,  that  its 
provisions  should  be  made  operative  in  the  American  Colonies,  it  was  fouad  necessary 
to  pass  an  additional  or  supplementary  statute  (the  1-i  Geo.  2,  o.  37,)  expressly 
extending  tliem  to-  these  colonies. 

5th.  Because  it  is  humbly  conceived  tliat  tlie  monopoly  of  the  favoured  com- 
panies did  not  extend  to  the  insurance  of  steam-vessels,  wliich  had  no  existence  at 
the  dat*?  of  the  statute,  and  are  exposed  to  hazards  of  a  particular  description,  and 
substantially  diverse  from  any  that  could  then  be  contemplated  as  the  objects  of 
marine  insurance.  Monopolies  and  restraints  on  tlie  [356]  employment  of  capital 
and  industry  are  always  to.  be  construed  as  narrO'wly  as  possible,  and  never  to  be 
extended,  by  mere  implication  and  analogy,  to  cases  which  they  did  not  originally 
comprelieud. 

6th.  Because  tlie  risk  of  fire  in  any  combustible  subject,  is  not  properly  or  in 
its  own  nature  a  muritiine  risk,  or  naturally  conipreliended  among  the  perils  of  the 
sea,  even  altliough  the  subjects  tO'  which  it  attaches  may  bei  occasionally  on  that 
element:  and.  therefore,  a  separate  insurance  against  that  single  risk,  arid  especially 
upon  a  subject  so  peculiarly  exposed  to  it  as  a  vessel  or  machine  moved  entirely  by 
steam,  cannot  be  justly  included  in  tlie  general  prohibition  of  marine  insurances, 
or  "  insurances  on  ships  or  merchandize  at  sea,  or  going  to  sea,"  contained  in 
the  statute  in  question. 

7tli.  Because,  even  if  the  appellants  were  themselves  disabled  by  tlie  statute 
from  granting  the  respondents  a  policy  extending  to  the  whole  voyage,  they  were 
bound  by  their  onerous  contract,  to  have  prociured  such  a  policy  from  one  or  other 
of  tlie  companies  favoured  by  that  act,  and  are  bound  to  repair  to  tlie  respondents 
the  loss  arising  from  their  failure  or  omission  so  to  procure  it.  By  taking  the 
respondents'  money  (a  sum  of  money  proved  to  have  been  fully  eciual  to  the  value 
of  an  unlimited  policy,)  they  obviously  became  bound  to'  procure  and  deliver  such 
a  policy.  The  respondents,  who'  did  not  know,  and  were  not  bound  to  know  a.ny 
disabilities  which  might  attach  to  them  by  the  law  of  England,  might,  indeed,  under- 
stand tliat  the  appellants  were  themselves  to  fulfil  tliis  engagement,  by  executing 
and  delivering  such  a  policy  in  their  own  names.  But  tliey.  who  pretend  that  they 
knew  the  law  of  England,  and  were  [357]  bound  tO'  know  it,  cannot  be  permitted  to 
say,  tliat  they  had  any  such  understanding.  They  are  barred  fi-oni  so  construing 
tlie  contract,  by  every  principle  of  consistency  and  common  honesty;  and,  consider- 
ing that  it  is  now  finally  established  by  the  verdict  of  the  Juiy,  that  tliey  did  covenant 
and  agree  to  deliver  to  the  respondents  a  policy  covering  them  from  risk  of  fire 
while  the  vessel  should  be  at  sea,  as  well  as  while  in  port  of  in  rivers,  and  as  it  is 
plain  that  such  a  policy  might,  at  all  events,  have  been  procured  from  one  or  otlier 
of  the  privileged  companies,  it  seems  undeniably  to.  follow  that  it  was  their  duty  so 
to  have  procured  it;  and  that  they  have  been  justly  subjected  in  reparation  of  the 
damages  arising  from  their  omission.  They  might  have  met  the  first  and  leading 
conclusion  of  tlie  respondents'  summons,  by  delivering  such  a  policy ;  but  as  they 
have  not  chosen  to  do-  so,  they  cannot  be  relieved  from  the  other  alternative,  of  paying 
the  damage  that  lias  ensued. 

(24tli  June  1828)  Lord  Lyndhurst  (Clianeellor),  after  stating  the  case: — Various 
questions  have  been  agitated  in  this  case,  one  objection  was  that  the  agreement  or 
policy,  if  it  included  a  marine  insurance,  was  void  by  the  act  of  tlie  6th  Geo.  1,  c.  18, 
which,  although  since  repealed,  was  in  force  at  the  time  the  contract  was  made,  and 
there  was  much  argument  both  here  and  in  the  Courts  below,  as  to  whether  that 
statute  extended  to  Scotland.  The  Court  of  Session  was  of  opinion  that  it  did  not 
apply  to  Scotland,  and  in  that  I  am  disposed  to  agree  witli  them. 

But  a  more  material  point  is — whether  this  was  not  tO'  be  considered  as  an 
English  contract,  and  not  a  Scotch  one.  On  this  point  there  was  a  dift'erence  in 
the  Court  below,  but  they  decided  the  --ase  on  another  [358]  ground,  and  the  tenus  of 
their  final  judgment  were  these: 
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"  Having  considered  the  defence,  founded  on  the  act  6  Geo.  1,  c.  18,  which  was 
reserved  by  the  Judge  Adaiiral,  and  having  now  heard  counsel  thereon,  in  respect 
the  insurance  iii  question  is  an  insurance  against  the  risk  of  fire  on  a  steam-vessel, 
which  is  not  a  marine  insurance  contemplated  by  the  said  act,  the  Lords,  in  the 
action  of  reduction  and  for  payment,  at  the  instance  of  William  Mills  and  others, 
find  that  tlie  statute  founded  on  does  not  apply  to  this  case ;  repel  the  defence 
founded  on  the  said  statute,  as  well  as  the  other  defences  to  the  said  action,  and 
reduce,  decern,  and  declare,  in  terms  of  the  reductive  cornclusions  of  the  libel  ;  and 
in  respect  of  the  said  verdict  and  award,  find  tlie  defenders,  conjunctly  and  severally, 
liable  to  the  pursuere  in  damages,  modify  the  same  to  the  sum  of  £3,000  sterling, 
and  decern  for  payment  thereof,  witli  interest  tliereon  in  terms  of  tlie  libel  ;  and 
in  the  action  of  reduction,  at  the  instance  of  the  Albion  Fire  and  Life  Insurance 
Company,  sustain  the  defences,  assoilzie  the  defenders,  and  decern  :  find  the  Albion 
Fire  and  Life  Insurance  Company,  and  the  defender  Thomas  Hamilton,  conjunctly 
and  severally,  liable  in  tlie  expenses  of  the  conjoined  processes  incurred  in  this  and 
in  the  Admiralty  Courts." 

I  confess  that  I  do  not  concur  in  the  judgment  on  that  ground:  fii-st,  if  I  look 
to  the  -words  of  the  act  of  parliament,  tliey  are  very  general  words.  It  appears  to  me 
impossible  to.  say  that  a  steam-boat  fire  risk  is  not  a  marine  risk  to  which  the  act 
applies.  The  risk  of  fire  is  quite  common  in  ordinary  marine  policies,  and  comes 
under  a  general  policy,  and  it  seems  to  me  extraordinary  that  this  should  be  other- 
wise, merely  [359]  because  there  has  been  some  alteration  in  tlie  mode  of  propelling 
these  vessels.  The  decision,  I  think,  is  erroneous  on  that  ground,  but  I  don't  say  that  it 
may  not  be  sustained  on  other  grounds.  I  have  consulted  other  noble  and  learned 
Lords,  and  I  wish  to  take  a  short  time  to  consider  whether  the  case  ought  to  be 
sent  back  again,  which  is  to  be  avoided  if  possible,  or  whether  it  may  not  be  decided 
as  it  stands,  excluding  the  ground  on  which  the  Court  below  has  founded  tlie 
judgment. 

(June  27tli)  Lord  Lyndhurst  (Chancellor) :  After  looking  at  the  whole  of  these 
papers,  I  tliink  that  although  the  judgment  cannot  be  sustained  on  the  ground  on 
which  the  Court  below  has  rested  it,  there  is  still  sufficient  tO'  warrant  your  Lordships 
in  concurring  in  the  judgment  on  a  diiierent  ground.  It  is  admitted,  that  the 
Albion  Company  had  an  establishment  at  Glasgow,  and  that  they  were  in  the  habit 
of  entering  into  contracts  of  this  nature  there.  The  proprietors  of  this  steam-vessel 
applied  to  Hamilton,  the  Company's  agent  at  Glasgow,  and  this  was  the  agreement 
between  the  parties : 

"  Albion  Fire  and  Life  Office,  Glasgow,  4th  July  1820.  James  Dennistoun. 
William  Mills,  Colin  AiTott,  James  Moffat,  and  John  T.  Alston,  esquires,  as  a  com- 
mittee of  management  for  themselves  and  others,  having  this  day  effected  an  insur- 
ance of  £6000  with  the  undersigned,  on  behalf  of  the  Albion  Fire  and  Life  Insurance 
Company  of  London,  on  the  property  specified  in  the  check  corresponding  with 
this  memorandum,  a  policy  will  be  forthwith  prepared  at  the  office  in  London  for 
the  said  insurance;  and  such  policy  will  be  delivered  to  the  assured,  or  to  his,  her, 
or  their  order,  on  the  [360]  third  Monday  on  the  ensuing  month,  or  on  any  subse- 
quent day.  (signed)  P.  Thomas  Hamilton,  agent 


Premium 
Duty 


for  the  Company. 

Robert  Mitchell. 

£31   10     0 

9     0     0 

£40  10     0" 


Upon  this  last  receipt  and  obligation  there  is  indorsed  and  written,  in  the  hand- 
writing of  Mr.  Hamilton,  or  of  his  clerk  Mitchell,  the  following  memorandum  and 
declaration ;  viz. 

"  This  receipt  insures,  as  under; — viz. 

"  On  tlie  steam-boat  Robert  Bruce,   including  machinery  and 

apparatus   belonging  tliereto        ......      £3000     0     0 
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'  On  the  steeum-boat  Superb,  as  above  mentioned 
Sum  insured  on  the  above  bv  the  Albion  secretary  in  London 


in  London 

3000 
4000 

0 
0 

0 
0 

£10,000 

0 

0 

£21     0 
6     0 

0 

0 

£27     0 

0 

"  Premiuni  on  £4000 
"  Duty  on  £4000 


"  £5000  of  tlie  above-mentioned  sum  is  insured  on  the  Swperh,  and  £5000  on  the 
Robert  Bruce." 

This  contract  is  made  at  Glasgow,  it  is  dated  at  Glasgow,  and  it  is  signed  by 
Hamilton,  agent  for  the  [361]  Company  at  Glasgow.  It  is  plain  that  this  is  a 
contract  for  a  general  policy.  There  is  no  limit  whatever  asi  to  place;  no  exception 
that  the  policy  should  be  suspended  while  the  vessel  was  at  sea;  but  it  is  as  general 
as  possible.  At  London,  however,  a,  clause  was  added  to  the  policy  itself,  suspending 
its  operations  while  the  vessel  was  at  sea;  but  this  was  not  communicated  to  the 
assured.  They  insured  for  another  year,  and  tliere  was  no  evidence  whatever  that 
the  exception  in  tlie  policy  was  ever  shown  to  tliem.  The  vessel  was  soon  after 
destroyed  by  fire,  while  at  sea,  and  the  assured  applied  to  the  agent  at  Glasgow  to 
make  good  the  loss,  and  then  they  were  told,  for  the  first  time,  of  the  exception  in 
the  policj-.  Tliey  then  proceeded  in  tlie  Admiralty  Court,  wliere  tlie  judgment  was 
against  the  pursuers.  That  judgment  they  brouglit  under  the  review  of  the  Court 
of  Session,  and  an  issue  was  directed  to  try  the  question  of  fact,  whetlier  the  con- 
tract extended  to  the  risivs  of  fire  while  tlie  vessel  was  at  sea,  and  the  verdict  was  for 
the  pursuers.  A  bill  of  exceptions  was  then  tendered,  and  signed  by  the  Chief  Judge 
of  the  Jury  Court,  and  it  appears  on  these  papers.  There  was  only  one  material 
point  argued  before  tlie  jury,  and  that  was,  whicli  of  the  two,  the  agreement  or  the 
policy,  was  the  contract  between  the  parties.  For  the  Company  it  was  contended  that 
the  policy  was  the  real  contract;  that  it  was  so  in  London,  and  that  it  was  so  in 
this  case.  But  then  tliere  is  tliis  difference,  tliat  the  pursuers  insured  on  the  original 
agreement,  and  on  tliat  they  brought  their  action,  and  they  had  a  right  to  demand 
a  policy  conformable  to  the  agreement.  If  they  had  known  of  tlie  exception  in  the 
policy,  tlie  case  might  have  stood  on  a  different  footing ;  but  they  knew  nothing  of 
the  exception,  and  no  communication  of  it  [362]  appears  to  have  been  ever  made 
to  them.  They  say,  "  We  agreed  with  your  agent  for  a  general  policy,  and  that 
agreement  you  are  bound  to  fulfil."  Then  when  a  renewal  takes  place  they  pay 
their  money,  not  for  a  policy  with  an  exception  of  wliich  they  knew  nothing,  but 
upon  the  terms  of  the  original  agreement ;  and  therefore,  when  it  was  contended 
in  the  Jury  Court  that  the  foundation  of  the  contract  was  the  policy,  the  whole  argu- 
ment proceeded  on  a  fallacy,  and  the  jury  were  perfectly  justified  in  the  verdict 
which  they  found. 

Then  comes  the  question  of  law,  whether  the  Act  of  6  Geo.  1  c.  18,  which  was  in 
force  at  the  time  of  this  contract,  and  which  rendered  the  insurance  of  marine  risks 
by  any  other  companies  than  those  of  the  Royal  Exchange  and  London  Assurance 
Companies  null  and  void,  was  not  a  bar  to  this  action  ;  and  that  raises  the  question 
whether  that  Act  extended  to  Scotland.  Tliat  part  of  the  Act  which  gave  it  the 
name  of  the  Bubble  Act,  specifically  extended  to  Scotland,  as  it  enacted  penalties 
which  were  to  be  recoverable  in  the  Scottish  Courts  ;  but  as  to  the  other  part  of  the 
Act,  the  ease  is  different,  for,  besides  that  it  staggers  one  a  little  to  suppose  that 
tliese  two  companies  were  to  have  a  monopoly  of  marine  risks,  to  the  exclusion  of 
all  other  companies  over  the  whole  of  the  island,  there  are  no  penalties  whatever  to 
be  recoverable  in  tlie  Scotch  Courts  on  this  part  of  the  Act. 

And  here  another  question  arises :  supposing  the  Act  does  not  e.xtend  to-  Scotland, 
still  it  is  said  to  be  a  bar  to  this  action,  because  it  is  founded  on  a  policy  by  an  English 
Company.  The  Company  is  certainly  an  English  one,  but  it  is  to  be  considered  where 
the  original  contract  was  made.  The  policy  was  executed  in  London,  but  the  action 
is  not  on  the  policy,  but  on  [363]  the  agreement.    The  original  contract  is  made  in 
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Scotland;  and  if  I,  residing  in  England,  send  down  my  ag'eut  to  Scotland,  and  he 
makes  contracts  for  me  there,  it  is  the  same  as  if  I  myself  went  tliere  and  made 
them.  The  action  is  for  the  infringement  of  the  original  contract.  They  say  how- 
ever, that  that  was  an  agreement  which  they  could  not  perform  :  but  they  did  agree 
to  perform  it,  and  were  bound  to  make  compensation  ;  and  I  think  that  they  might 
even  have  made  a  perfectly  valid  policy  in  Scotland,  altliough  1  do  not  say  exactly 
in  what  form.  The  Court  below,  being  a  Court  both  of  law  and  equity,  had  a  right 
to  consider  that  as  done  which  the  Company  undertook  to  do,  and  on  these  grounds 
I  think  the  judgment  was  right. 

lUit  then,  although  three  of  the  four  Judges  below,  before  whom  this  case  was 
heard,  were  of  opinion  that  this  was  a  contract  made  in  Scotland,  one  Judge 
doubted  ;  and  tliis  led  them  to  decide  the  matter  on  another  ground,  which  was,  that 
the  general  insurance  did  not  apply  to  the  risk  of  fire  on  board  steam-vessels  at 
sea.  In  that  I  very  much  differ  from  them  ;  and  although  I  admire  the  great  talents 
and  learning  of  the  Judges  of  the  Court  of  Session,  I  think  the  judgment  cannot  be 
sustained  on  that  ground.  But  it  may  be  affirmed  on  tlie  ground  that,  the  action  is 
upon  an  agreement  formed  in  Scotland,  and  that  the  Act  of  Geo.  1.  did  not,  as  to 
this  matter,  extend  to  Scotland. 

Affirmed  accordingly. 

The  special  Judgment  is  as  follows  (27th  June  1828) : 

"  It  is  declared,  that  although  this  House  is  of  opinion  that  the  insurance  upon 
which  the  respondents  sought  to  recover  damages  is  a  spec'ies  of  insurance  to  which 
the  statute  6  Gen.  1,  c.  18,  [364]  does  apply,  yet  inasmuch  as  this  House  is  further 
of  opinion  that  the  said  statute,  as  to  that  part  of  it  to  which  the  interlocutor  of  the 
Court  of  Session  of  the  22d  January  refei-s,  does  not  extend  to  Scotland,  the  said 
appeal,  upon  the  facts  of  this  case,  ought  to  be  dismissed,  and  the  interlocutors 
affirmed:  it  is  therefore  ordered  and  adjudged  that  the  appeal  be  dismissed,  and, 
with  the  above  declaration,  that  the  several  interlocutors  complained  of  he  affirmed." 


[365]  APPEAL 

From  the  Court  of  Exchequer,  England. 

SPONG,— J /v "'''""'/  SPONG  and  Others,— Respondents. 

[Mews'  Dig.  XV.  1259.  1659,  1660  :  and  S.  C.  3  Bli.  N.S.  8-1 ;  and,  in  Ex.,  1  Y.  and  J.  .^OO. 
Approved  of  in  Conron  v.  Conron,  1858,  7  H.  L.  C.  168.  Distinguished  in 
CnrnwaJlY.  Sa.icrin,  1886,17  L.R.  Ir,  595;  ».x\d.iee  Rohertxon  v.  Bromlbeiit,  1883, 
8  A.  C.  812  ;  Bank  of  Ireland  v.  M'GartJiy   (1898)  A.  C.  181.] 

J.  S.  devises  to  his  son  T.  S.  certain  real  estates  specifically,  and  charged  with 
certain  specific  burdens,  and  bequeaths  certain  pecuniary  legacies,  and  made 
liis  real  and  personal  estates  liable  to  tlie  payment  of  tlie  legacies,  and  made 
T.  S.  his  residuary  devisee  and  legatee,  and  sole  executor.  Held  by  the  Lords, 
reversing  a  decree  of  the  L.  Ch.  B.  of  tlie  Exchequer,  that  the  real  estates 
specifically  devised  to  T.  S.  were  not  liable  to  contribute  to  the  payment  of  the 
pecuniary  legacies. 

The  material  question  in  this  case  was  whether  tlie  pecuniary  legacies  given  by 
the  late  Mr.  John  Spong,  of  Aylesford,  in  Kent,  and  charged  upon  his  estates  real 
and  personal,  were,  according  to  tlie  true  construction  of  the  will,  a  charge  upon 
certain  real  estates  specifically  devised  to  his  son  Thomas,  who  was  also  the  residuary 
devise©  and  legatee,  and  sole  executor. 

The  testator,  John  Spang  the  elder,  was,  at  the  times  of  making  his  will  and  of  his 
death,  seised  in  fee  simple  of  divers  real  estates,  situated  in  the  counties  of  Kent  and 
Middlesex,  and  elsewhere,  of  very  considerable  value,  and  was  also,  at  the  time  of 
his  death,  possessed  of  personal  estate  and  effects  to  a  very  considerable  amount. 
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By  his  will,  which  is  dated  the  20th  day  of  Aug.  1814,  and  is  executed  so  as  to  pass 
freehold  estates,  he  gave  aud  devised  to  his  wife,  Rosamond,  the  possession  of  the 
dwelling-house  in  which  she  then  resided,  and  also  [366]  of  the  cottage  adjoining, 
free  of  all  rent,  so  long  as  she  should  continue  his  widow,  sole  and  unmarried  ;  and 
also  bequeathed  to  her  all  his  furniture  and  wines,  and  moveables  of  every  descrip- 
tion, not  consisting  of  money  or  securities  for  money,  in  and  about  his  said  dwelling- 
house  and  cottage,  outbuildings,  garden  and  premises,  for  her  natural  life,  she  con- 
tinuing sole  and  unmarried  ;  and  after  her  decease,  or  her  marrying  again,  he  gave, 
devised  and  bequeathed  the  said  dwelling-house,  cottage,  furniture  and  wines,  which 
should  not  be  previously  used  by  her,  together  with  the  other  articles  specifically 
bequeathed  to  her  as  above,  unto  and  to  tlie  use  of  his  son,  tlie  appellant,  his  heirs, 
executors,  administrators  and  assigns,  for  ever.  He  also  gave  and  bequeathed  to 
his  wife  and  her  assigns,  for  the  term  of  her  natural  life,  a  yearly  rent-charge  of 
£400  to  be  chargeable  and  charged  on,  and  issuing  and  payable  out  of  the  lands 
thereinafter  mentioned  ;  (that  is  to  say),  tlie  yearly  sum  of  £300,  part,  thereof,  to  be 
chargeable  aud  charged  on,  and  issuing  and  payable  out  of  the  lands  bj'  that  his  wn'll 
(hereafter  given  and  devised  unto  his  said  son,  the  appellant;  and  the  yearly  sum 
of  £100,  the  remaining  part  of  the  said  yearly  rent^cliarge  of  £400,  tO'  be  chargeable 
and  charged  on,  and  issuing  and  payable  out  of  his  the  testator's  mill  and  premises 
at  Snodland,  thereinafter  by  that  his  will  given  and  devised  unto  his  son  William 
Spong  ;  and  he  directed  the  several  provisions  made  for  his  wife  by  that  his  will 
should  be  in  full  satisfaction  of  all  dower;  and  after  directing  a  bond  executed  by 
his  son  John  Spong,  for  £1000,  to  be  given  up  to  be  cancelled,  and  releasing  all  other 
debts  due  to  him  by  his  son  John  Spong,  not  included  in  the  open  account  current 
then  subsisting  between  them,  and  after  also  giving  and  liequeathing  to  his  executor 
[367]  (the  appellant)  a  sum  of  £4000  to  be  by  him  invested  in  his  name  in  the  funds, 
upon  trust  to  pay  tlae  dividends  to  tlie  respondent  Letitia.  the  wife  of  the  said  re- 
spondent John  Spong,  for  her  sole  and  separate  use  during  her  life,  and  after  her  de- 
ceiise  to  her  husband,  the  respondent  John  Spong,  for  life,  so  long  as  he  should  not  aliei' 
the  same  ;  and  from  and  after  the  decease  of  Letitia  Spong,  and  John  Spong  her 
husband,  then  he  gave  and  bequeathed  the  said  principal  sum  of  £4000  upon  trust, 
for  the  benefit  of  their  children  in  the  manner  therein  particularly  mentioned,  and  in 
default  of  children  to  sink  into  the  residuum  of  tlie  testator's  personal  estate; — 
he  devised  certain  freehold  and  leasehold  estates  to  his  son  Thomas  Spong  (tlie  api>el- 
laut)  in  the  following  words : 

"  I  give  and  devise  unto  my  son  Thomas  Spong,  his  heirs  and  assigns,  all  and 
every  my  freehold  and  leasehold  estates  at  Millhall,  East  Mailing,  Aylesford,  Burhain 
and  Ditton  and  Sandgate,  in  the  county  of  Kent,  and  Acton  in  the  county  of  Middle- 
sex," (then  follows  a  particular  description  of  the  estates,)  "  together  with  the  appur- 
tenances; to  hold  the  said  estates  and  premises  by  tliis  my  will  devised  to  my  son 
Thomas  Spong,  unto  and  to  the  use  of  my  said  son  Thomas  Spong,  his  heirs  and 
assigns  for  ever,  subject  to  the  annual  payment  of  £300  to  my  said  wife  during 
her  life,  part  of  the  said  yearly  sum  of  £400  by  this  my  will  given  to  her,  and  the 
annuity  or  yearly  sum  of  £100,  hereafter  given,  in  trust  for  my  daughter  Rosamond 
Spong." 

The  testator  then  goes  on  to  devise  to  his  executor  certain  estates  in  the  parishes 
of  Aylesford  and  Burham,  upon  trust,  to  permit  and  suffer  the  testator's  son,  Daniel 
Spong,  and  his  assigns,  to  have,  hold  and  enjoy.  [368]  and  receive  and  take  the  rents, 
issues  and  profits  thereof,  for  his  life,  with  remainder  to  the  use  of  the  child  or 
children  of  the  said  Daniel  Spong,  in  manner  therein  mentioned,  wdth  remainder 
to  the  use  of  his  said  son  the  appellant,  his  heirs  and  assigns  for  ever  ;  and  he  devises 
Snodland  Mill  and  other  hereditaments  unto  and  to  the  use  of  liis  son  William  Spong, 
of  Snodland,  his  heire  and  assigns  for  ever,  subject  and  charged  with  the  annual  pay- 
ment of  £100,  part  of  the  yearly  rent>charge  of  £400,  before  given  to  his  wife  ;  and 
he  devised  and  bequeathed  unto  his  executor  thereinafter  named,  and  his  heirs, 
during  the  natui-al  life  of  his  daughter  Rosamond  Spong,  a  yearly  rent-charge  of 
£100,  to  be  issuing  and  payable  out  of  the  est«te  and  premises  devised  to  his  said 
son  Thomas  Spong,  the  appellant,  as  aforesaid,  and  to  be  paid  to  his  said  daughter 
Rosamond,  in  manner  therein  mentioned.  He  also  bequeathed  to  his  executor  the 
sum   of  £2000,   to  be  by  him   invested   in   his  name   in   the  publijc   funds  or  real 
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securities,  upon  trust  to  pay  the  dividends  to  his  daughter,  the  respondent  Martha, 
the  wife  of  Major  William  Itowen,  for  her  separate  use,  and  after  her  decease  upon 
trust  for  the  benefit  of  her  children  (if  any),  in  manner  tlierein  mentioned.  He 
also  bequeathed  unto  his  said  daughter  Martha  Rowen,  the  further  sum  of  £1000, 
to  be  paid  to  iier,  her  executors,  administrators  and  assigns,  within  twelve  months 
next  after  her  decease.  He  also  gave  and  bequeathed  to  the  respondents  William 
Abington  and  Elizabeth  Bowles,  tlierein  described  as  the  two  children  of  his  deceased 
daughter  Elizabeth  the  wife  of  William  Bowles,  esquire,  the  legacy  or  sum  of  £1000 
each,  when  they  should  respectively  attain  the  age  of  twenty-one  years :  and  to  John 
Spong  the  younger,  the  son  of  the  testator's  son  John  Spong,  the  [369]  sum  of  £500, 
to  be  paid  him  when  he  should  attain  his  age  of  twenty-one  years. 

And  the  testator  ordered  and  directed  the  several  legacies  and  sums  by  that  his 
will  given  and  bequeathed,  or  which  he  might  thereafter  give  or  bequeath  by  any 
codicil  or  codicils  to  that  his  will,  and  which  should  not  be  otherwise  directed  to  be 
paid,  to  be  raised  and  paid,  or  put  out  and  invested,  as  the  case  might  require,  within 
twelve  months  next  after  his  decease. 

The  testator  then,  by  the  following  words,  charges  his  legacies  on  all  his  real  and 
personal  estate:  "And  I  do  hereby  expressly  charge  and  make  liable  my  real  and 
personal  estate  to  and  with  the  payment  of  the  aforesaid  several  legacies." 

As  to  all  the  rest,  residue  and  remainder  of  his  real  and  personal  estate  and 
effects,  whatsoever  and  wheresoever,  of  wliat  nature  and  kind  soever  the  same  did 
or  might  consist,  not  thereinbefore  by  him  given  and  bequeathed,  he  gave,  devised 
and  bequeathed  tJie  same  to  his  son  Thomas  Spong,  his  heirs,  executors,  etc.,  ab- 
solutely ;  and  made  his  said  son  Thomas  sole  executor  of  his  will. 

The  testator  died  in  Januaiy  1815,  without  having  altered  or  revoked  his  will, 
and  Thomas  proved  the  will,  but  found  that  tlie  whole  of  the  real  and  ])ersonal  estates 
of  the  testator  were  not  sufficient  to  pay  his  funeral  expensesi,  debts  and  legacies, 
without  including  the  real  estates  specifically  devised ;  and  therefore  the  £4000 
bequeathed  for  the  benefit  of  John  Spong  and  Letitia  his  wife  were  not  invested  nor 
paid,  and  other  legacies  remained  unpaid  for  the  same  reason. 

John  Spong  the  son,  and  Letitia  his  wife,  and  others  interested,  filed  their  bill 
in  the  Exchequer  against  the  executor,  Thomas,  praying  that  the  usual  [370] 
accounts  might  be  taken  ;  that  the  executor  might  be  decreed  to  make  good  the  loss 
incurred  by  the  Plaintiii'  John  Spong  and  Letitia  his  wife,  by  the  non-investment  of 
the  £4000  ;  and  tliat  a  competent  part  of  tlie  whole  of  the  real  estates  of  tlie  testator 
might  be  sold  to  make  good  the  legacies,  etc. 

The  executor,  by  liis  answer,  stated  tlie  deficiency  of  the  assets  to  answer  the 
pecuniary  legacies,  without  including  the  real  estates  specifically  devised ;  and  tliat, 
although  he  had  applied  the  whole,  as  he  had  done  part,  of  such  specifically  devised 
estates  to  the  payment  of  the  legacies,  etc.,  tliere  would  still  have  been  a  deficiency. 

On  the  19th  December  1826,  the  cause  was  heard  before  the  Lord  Chief  Baron  ; 
and  the  counsel  for  the  plaintiffs  insisted  that  the  testator  had  by  his  will  charged 
his  real  estates  specifically  devised  with  the  payment  of  his  pecuniary  legacies,  while 
the  contrary  was  insisted  upon  by  the  counsel  for  tlie  executor,  Thomas  Spong,  the 
appellant. 

On  tlie  29th  of  January  1827,  the  Lord  Chief  Baron  pronounced  the  decree  now 
appealed  from,  by  which  tlie  Court  declared,  ordered,  adjudged  and  decreed,  that  the 
aid  will  be  established,  and  tlie  trusts  thereof  performed  and  carried  into  execution  ; 
and  it  was  further  ordered  and  decreed  by  the  Court,  that  it  be,  and  it  was  thereby 
referred  to  Richard  Richards,  esquire,  one  of  tlie  Masters  of  the  said  Court,  to  take 
an  account  of  tlie  respective  values  of  the  several  real  estates  of  which  the  said 
testator  was  seised  at  the  time  of  making  his  will,  and  the  time  of  his  death.  And 
it  was  further  ordered  and  decreed  by  tlie  Court,  that  it  be,  and  it  was  thereby  referred 
to  the  said  Master,  to  take  an  account  of  the  debts,  legacies,  and  funeral  and  testa- 
mentary expenses,  and  of  the  personal  [371]  estate  of  the  said  testator.  John  Spong, 
come  to  the  hands  of  the  said  Thomas  Spong,  his  executor,  or  of  any  other  person  or 
persons  by  his  order  or  for  his  use,  and  how  the  same  and  every  part  thereof  liad  been 
applied  and  disposed  of  ;  and  upon  taking  such  accounts,  if  it  should  appear  that  the 
personal  estate  of  the  said  testator  was  not  sufficient  for  the  payment  of  the  said 
legacies.theii  the  Court  declared  that  the  said  testator,John  Spong,had  by  his  said  will 
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charged  so  much  as  should  remain  unsatisfied  upon  the  whole  of  his  said  real  estates, 
■whether  specifically  devised  or  otherwise,  and  also  upon  his  personal  estate  specificall}- 
bequeathed.  And  it  was  further  ordered  by  the  Court,  that  the  said  Rosamond 
Spong,  the  widow,  be  at  liberty  to  elect  whether  she  would  claim  her  dower  out  of  the 
real  estates  of  the  said  testator,  or  whether  she  would  take  under  the  will  of  the  said 
testator,  John  Spong:  and  that  the  said  Master  should  inquire  and  report  to  the 
Court  accordingly.  And  it  was  further  ordered  by  the  Court  that  it  be,  and  it  was 
thereby  referred  to  the  said  Master,  to  inquire  and  report  to  the  Court  whether  the 
said  defendant  William  Spong  had  ]iaid  oft'  any  mortgage  made  by  the  said  testator, 
John  Spong,  on  any  of  his  real  estates  in  the  pleadings  of  this  cause  mentioned, 
and  the  said  Master  was  to  be  at  liberty  to  state  any  special  circumstances  that  might 
arise  in  making  such  inquiry  to  the  Court  as  he  sliould  think  fit ;  and  in  taking  which 
said  accounts,  and  making  the  inquiries  before  directed,  all  parties  were  tO'  produce 
before  and  leave  with  the  said  Master  (upon  oath  if  required),  all  deeds,  books,  papers 
and  writings,  in  their  or  either  of  their  custody  or  power,  which  in  any  manner 
related  to  tlie  said  real  and  personal  estates,  accounts  and  inquiries,  and  were  to  be 
examined  upon  interrogatories  touching  tlie  same  as  [372]  the  said  Master  should 
direct;  and  the  said  Master  was  thereby  armed  with  a  commission,  as  well  for  the 
examination  of  tlie  said  parties  as  of  witnesses,  in  aid  of  the  said  accounts  and 
inquiries,  and  one  or  more  commission  or  commissions  was  or  were  to  issue  into 
the  country  for  tliat  purpose,  if  necessaiy  ;  and  if  any  special  matter  should  arise, 
the  said  Master  was  to  be  at  liberty  to  state  tlie  same  to  tlie  Court  in  a  separatei  report, 
as  he  should  think  fit;  and  it  was  furtlier  ordered,  adjudged  and  decreed  by  the 
Court,  that  tlie  said  Master  should  tax  all  parties  their  costs  of  tlie  suit,  up  to  the 
hearing  of  the  cause,  and  the  said  Master  was  to  make  his  report  therein  with  all 
convenient  speed,  and  the  cause  was  to  be  continued  in  the  paper  of  causes  to  be 
further  heard  upon  the  coming  in  of  the  said  report.,  until  which  time  the  considera- 
tion of  how  and  by  whom  the  said  costs,  so.  directed  to  be  taxed  as  aforesaid,  should 
be  paid,  and  the  subsequent  costs,  and  all  furtlier  directions  therein,  were  thereby 
reserved,  and  in  the  mean  time  any  of  the  said  parties  were  to  be  at  liberty  to  apply 
to  the  Court,  as  there  should  be  occasion. 

Against  this  deci'ee  the  executor  appealed,  except  in  so-  far  as  it  directed  an 
account  of  the  personal  estate',  aad  allowed  the  widow  to  elect  whether  to  claim  her 
dower  out  of  the  real  estates  or  take  under  the  will,  and  particularly  called  the 
attention  of  tlie  Lords  tO'  the  following  parts  of  the  will : 

1st.  The  devise  to  the  testator's  wife  of  the  possession  of  the  dwelling-house,  and 
tlie  bequest  to  her  of  the  furniture  and  moveables  in  it  during  her  widowhood. 

2d.  The  precise  and  accurate  manner  in  which  the  annuity  of  £400  iji'^en  to  the 
wife  for  her  life  is  charged  upon  those  real  estates,  specifically  devised,  [373]  which 
are  intended  to  be  charged  tlierewith,  and  the  care  evinced  by  the  testator  in  direct- 
ing what  proportion  of  the  annuity  each  of  the  different  estates  is  to.  bear. 

3d.  The  direction  b}'  tlie  testator  that  the  several  provisions  made  for  his  wife 
shall  be  in  lieu  of  her  dower,  as  to  which  she  was  not  (like  the  other  devisees  and 
legatees)  a  mere  volunteer. 

4th.  The  direction  to  deliver  up  to  the  respondent  John  Spong  his  bond  for 
£1000  and  to  relea.se  him  from  all  other  debts  ;  which  the  appellant  submits  is  a 
specific  legacy  to  him  of  tliat  debt  of  £1000  and  the  other  debits.  Also  in  a  sub- 
sequent part  of  the  will  the  specific  legacy  to  the  iippellant,  Thomas  Spong,  of  the 
testator's  farming  stock,  book  debts,  and  other  particulars  contained  iiii  an  inventory, 
and  afterwards  the  release  to  the  testator's  son  Daniel  Spong  of  all  debts  in  the 
testator's  ledger,  which  debts  then  amounted  to  £6000. 

5th.  The  devise  to  the  appellant  of  all  the  testator's  freehold  and  leasehold  estates 
at  MillhaU,  etc.,  in  the  same  sentence :  and  the  express  declaration  tliat  he  shall  take 
them  subject  to  the  annual  payment  of  £.'500,  part  of  the  annuity  of  £400  given  to 
the  testator's  wife,  and  of  the  annuity  of  £100  given  to  his  daughter.  The  appellant 
is  anxious  that  this  devise  to  him  of  a  specific  part  of  the  testator's  real  and  per- 
sonal estates,  expressly  subject  to  specific  charges,  and  the  inference  to  be  drawn  from 
it,  should  be  considered  not  only  by  itself,  but  also  in  connection  with  the  residuary 
clause  in  the  will,  by  which  the  appellant  is  made  general  residuary  devisee  and 
legatee  of  both  tlie  real  and  personal  estates,  this  portion  of  the  real  and  personal 
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estates  having  been   first  witlidrawn   [374]   from    it  in   order  to  be  given   to  him 
specifically,  and  subject  to  specific  charges. 

6th.  The  devise  to  the  testator's  son  William  Spong  in  like  manner  of  Snodland 
Mill,  expressly  charged  with  the  annual  payment  of  £100,  part  of  the  widow's  annuity 
of  £iW). 

And  lastl.y,  The  e.xpress  direction  by  the  testator  that  the  legacy  of  £4000,  and 
such  other  of  his  pecuniary  legacies  as  were  not  to  vest  iniiuediately  on  the  testator's 
death,  should,  in  case  all  the  objects  for  which  they  were  designed  should  fail,  sink 
into  and  be  taken  as  part  of  the  residuum  of  his  personal  estate. 

The  appellant  trusted  tliat  the  decree  of  the  Court  below  would  be  reversed  (except 
as  above  mentioned),  for,  amongst  othei-s,  the  following  reason: 

Because  it  is  an  established  rule  that  a  specific  legatee  is  not  bound  to  abate  with 
general  legatees  even  for  the  payment  of  debts,  still  less  to  contribute  to  the  payment 
of  general  legacies;  and  because  a  specific  devisee  is  in  such  respects  to  be  at  least 
as  much  favoured  as  a  specific  legatee ;  and  because  the  testator  in  the  present  case 
evidently  intended  the  specific  devisee  of  his  "  freehold  aiid  leasehold  estate  situate 
at  Millhall,"  etc.  not  to  be  more  aiiected  by  tlie  general  chai-ge  than  he  in- 
tended the  specific  legatees  tO'  be ;  and  if  tlie  specific  legatees  were  not, 
according  to  the  established  rule,  liable  to  contribute  in  favour  of  the  general  legatees, 
't  seems  to  follow  that  the  specific  devisee  was  not :  and  so  strongly  did  the  learned 
Judge  feel  this  necessary  conclusion,  that  he,  in  order  to  preserve  consistency  in  his 
decree,  declared  the  specific  legatees  liable  to  abate  equally  with  the  specific  devisees. 
The  general  rule  was,  however,  admitted  by  the  learned  Judge ;  but  he  thought  that 
the  testator  [375]  had  manifested  an  intention,  and  that  sucli  intention  ought  to 
prevail  against  the  general  rule.  The  appellant  respectfully  submits  that  no  such 
intention  appears  ;  on  tlie  contrary,  he  submits  that  tlie  testator,  in  subjecting  the 
devised  estates  to  certain  stated  cliarges,  must,  upon  the  true  principle  of  con- 
struction, express/0  unitis  est  excliisiu  alferiu.s,  be  considered  as  having  indicated  the 
extent  of  the  cliarges  which  the  specifically  devised  estates  should  bear. 

It  is  however  observable,  that  though  b}'  the  terms  of  the  decree  the  specific 
legacies  are  charged  rateably  with  the  specifically  devised  real  estates,  it  was  stated 
in  the  course  of  the  judgment  tliat  tliere  was  no  distinction  between  a  residuary 
and  a  specific  devise  of  real  estate,  for  that  eveiy  devise  of  land  is  specific ;  and  that 
the  testator  in  this  case,  having  charged  his  real  estate  generally,  no  distinction  can 
be  taken  between  such  parts  as  are  specifically  devised  and  such  parts  as  pass  by  the 
residuary  devise,  but  that  all  must  l>e  equally  liable.  In  answer  to  this  observation, 
the  appellant  submits  tliat,  though  it  be  true  that  every  devise  of  real  estate  is  in 
some  sense  specific,  as  a  residuaiy  devise  of  real  estate  will  only  pass  such  real  estate 
as  tlie  testator  had  at  the  time  of  making  the  will,  and  will  not  pass  real  estates  sul> 
sequently  acquired,  nor  yet  real  estate  specifically  devised,  the  devise  of  which  has 
lapsed  : — yet  it  is  not  a  specific  devise  in  the  ordinary  sense  of  the  word  :  that  is. 
specifically  or  particularly  devised  by  express  or  specific  description,  and  so  separated 
from  the  general  real  estate  as  to  denote  a  more  anxious  purpose  of  bounty,  as  to  that 
portion  of  it,  in  favour  of  the  specific  devisee,  than  could  be  ascribed  to  him  as  to 
his  residuary  devisee. 

[376]  It  is  clear  from  the  cases  of  Clifton-  v.  Burt,  1  Peere  Williams,  678,  and 
Haslewood  v.  Pope,  3  Peere  Williams,  -322,  and  maay  others,  that  a  specific  devisee 
f  real  estate  is  entitled  to  as  much  or  even  to  more  favour  than  a  specific  legatee. 
The  language  of  the, Court  in  Clifton  v.  Burt  is,  that  if  a  specific  pei-sonal  legatee 
shall  not  contribute  towards  a  pecuniary  legatee,  mu\ch  less  shall  a  specific  devisee 
of  land. 

The  only  case  to  be  found  in  the  books  at  all  similar  to  the  present  is  expressly  in 
the  appellant's  favour  :  it  is  the  case  of  Joy  v.  CampheU,  1  Sch.  and  Lef.  328  [see  .'? 
Bli.  N.  S.  110].  That  case,  or  at  least  one  direct  point  of  it,  appears  to  be  precisely 
the  same  as  tlie  present:  and  the  opinion  of  the  Lord  Chancellor  was  expressed 
decidedly  against  the  liability  of  the  real  estate  specifically  devised. 

By  the  respondents  it  was  contended  tliat  the  decree  ought  to  be  affirmed,  for  tlie 
following,  among  other  reasons: 

1st.  Because  bv  express  words  specific  legacies,  as  well  as  lands  specifically  devised, 
may  be  charged  with  payment  of  pecuniary  legacies,  and  tliere  are  cases  in  which  it 
has  been  held  that  a  specific  legatee  must  abate  in  favour  of  a  pecuniary  legatee. 
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2d.  Because,  where  legacies  are  diarized  upon  tlie  real  estates,  not  by  implication 
but  by  express  general  words,  no  part  of  tiio  real  estates  can  be  exempted  Irom  tlie 
operation  of  tliose  express  words  by  any  thing  short  of  express  words  of  exemption  ; 
whereas  in  the  present  case  there  are  no  words  in  any  part  of  the  will  to  restrict  the 
generality  of  the  express  charge. 

3d.  Because  the  general  doctrine,  that  specific  legacies  do  not  abate  in  favour  of 
pecuniary  legacies,  depends  on  a  principle  quite  inapplicable  to  the  question  whethei- 
any  part  of  the  real  or  personal  assets  is  [377]  exempted  from  an  express  general 
charge  of  legacies  on  reiil  and  personal  estate. 

The  following  cases  were  cited: — Sayer  v.  Sayer,  2  Veru.  688;  Pre.  Ch.  •■5!)2  ; 
Brown  V.  Allen,  1  Vern.  31  ;  Leu-in  v.  Lewin,  2  Ves.  sen.  415.  417  ;  Long  v.  Slinrt,  '1 
Vern.  756;  llanby  v.  Roberts,  51.  127;  Birntinyliaiu  v.  Kiruan,  2  Scho.  Lef.  444. 
448;  Aldriche  v.  Cooper,  8  Ves.  396:  Kiglithy  v.  Kiglilhy,  2  Ves.  328;  Powell  v. 
Bohins,  1  Ves.  200  ;  Ellison  v.  Ayrey,  1  Ves.  Ill  ;  2  Ves.  sen.  568,  9  ;  Wehh  v.  Webb, 
2  Vern.  111.  140,  1  P.  Wms.  132  ;  Austen  v.  lliissey,  6  Ves.  475  ;  Davis  v.  Gibh^.  3 
P.  Wms.  26.  29  ;  etc. 

Fonblanque  and  another,  for  the  appellant. 
Sugdeu  and  anotlier,  for  tlie  respondents. 

Lord  Manners  (April  13,  1829) :  In  tliis  case  a  bill  was  filed  against  the  appellant, 
Thomas  Spong,  executor  of  John  Spong,  deceased,  by  the  respondents,  who  were 
legatees  under  tlie  will ;  and  the  bill  praj'ed  that,  in  case  the  personal  estate  of  the 
testator  should  not  be  sufficient  to  pay  the  legacies,  a  competent  part  of  the  real  estates 
should  be  sold  for  that  purpose.  Thomas  Spong,  besides  Ijeing  executor,  was  tlie 
residuary  devisee  and  legatee  of  the  real  and  personal  estates  of  the  testator,  and  had 
also  certain  real  estates  specifically  devised  to  him  ;  and  the  question  between  the 
parties  was,  whether  the  real  estates  specifically  devised  tO'  Tliomas,  were  liable  to 
contribute  to  tlie  payment  of  tlie  pecuniary  legacies.  The  Lord  Chief  Baron  tliought 
tliat  they  were,  and  decreed  accordingly,  and  from  that  decree  the  appeal  is  brought. 

The  question  arises  on  the  will  of  John  Spong,  deceased,  whereby,  etc.  etc.  (states 
the  will  as  before  set  forth). 

[378]  It  appears  tliat  the  Chief  Baron  lays  it  down  as  a  proposition,  that  there  was 
no  distinction  between  a  specific  and  residuary  devise,  and  that  if  the  one  is  liable  to 
make  good  the  pecuniary  legacies,  sO'  is  the  otlier.  But  I  cannot  agree  in  that  pro- 
position. In  tlie  first  place,  with  respect  to  a  specific  devise,  the  testator  separates 
that  part  of  his  property  from  the  rest ;  but  that  is  different  from  a  residuary  devise, 
for  tliere  tlie  devisee  takes  the  real  property,  subject  to  the  payment  of  the  peeuniarv 
legacies.  Then,  in  the  case  of  a  specific  devise,  tlie  devisee  takes  a  particular  tiling  : 
but  in  the  case  of  a  residuary  devise,  he  takes  only  such  part  of  the  real  property  as 
remains  after  the  legacies  have  been  satisfied. 

The  general  rule  is  that  specific  devisees  aud  legatees  shall  not  contribute.  It 
was  argued  by  one  of  the  counsel  at  tlie  bar,  that  tliere  was  no  distinction  between 
creditors  and  pecuniary  legatees,  as  to  an  implied  charge  on  real  estate.  But  Lord 
Alvanley  was  of  a  contrary  opinion,  as  he  stated  in  Kightley  v.  Ki-ghtley,  2  Ves.  jun. 
328,  and  S/ialcross  v.  Finden.  3  Ves.  739.  This,  to  be  sure,  is  an  obiter  dictiiin  of 
Lord  Alvanley,  and  not  a  decision  ;  but  even  as  an  obiter  dictum,  it  is  very  stroni'. 

I  stated,  at  the  time  of  tiie  liearing  of  this  case,  that  I  woiild  not  give  a  final 
opinion  on  it  in  tlie  absence  of  the  noble  and  learned  Lord  on  the  woolsack.  He  is 
now  present,  and  I  have  communicated  with  him  on  the  subject  of  the  case,  and  also 
with  Lords  Eldon  and  Redesdale,  and  they  agree  with  me  in  opinion. 

As  to  the  case  of  Joy  v.  Campbell,  1  Sch.  Lef.  339,  Lord  Redesdale  said,  that  when 
the  fund  for  tlie  payment  of  legacies  consist  only  of  property  passing  under  a  re- 
siduary bequest  to  B.,  after  a  specific  bequest  to  A.,  it  is  against  principle  to  charge 
that  [379]  from  a  subsequent  part  of  the  will,  for  it  is  as  much  a  legacy  as  an}-  other, 
and  it  cannot  be  considered  that  tlie  testator  meant  to  give  that  specifically,  and  yet 
to  subject  it  in  the  same  manner  as  if  it  formed  part  of  the  residue  ;  and  I  asked  the 
noble  and  learned  Lord,  what  he  meant  by  the  words,  "  it  is  against  principle,"  and 
his  reply  was,  that  it  was  an  established  rule  that  specific  devisees  or  legatees  should 
not  contribute  to  pecuniary  legacies.  Where  the  intention  of  the  testator  is  clear 
that  tliey  should  so  contribute,  then  the  intention  must  be  followed  ;  but  there  is  no 
such  clear  intention  in  this  case,  and  then  the  general  rule  is  that  specific  devisees 
and  legatees  are  not  bound  to  contribute  to  the  pajaiient  of  pecuniary  legacies. 
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Anotlier  observation  is,  that  tlie  testator  himself  appears  to  have  understood  and 
marked  the  distinction,  with  reference  to  liability  to  contribute,  between  the  specific 
and  residuary  devises  and  bequests ;  and  the  case  comes  under  tJie  g:eneral  rule  tliat 
the  specific  devisees  and  legaitees  shall  not  be  bound  to'  contribute  :  and  on  the  whole, 
I  submit  that  the  decree,  as  far  as  it  is  appealed  from,  should  b©  reversed. 

Reversed  accordingly. 


[380]  ERROR, 

From  the  Court  of  Exchequer  Chamber,  Ireland. 

R.  BALL, — Plamtlff  in  Error;  MANNIN,  Lessee  of  L.  S.  Ball, — Deferidant  in  Error. 

[Mews'  Dig.  iv.  81 ;  S.C.  3  Bli.  N.S.  1.  The  modern  test  of  contractual  capacity  in 
the  case  of  insane  persons  is  given  in  Imperial  Loan  Go.  v.  Stone  [1892],  1  Q.  B. 
599.     See  also  BaMwyn  v.  Smyth  [1900],  1  Ch.  588.] 

On  a  question  whether  a  deed  was  void  in  law,  on  the  ground  of  unsoundness  of 
mind  in  tlie  person  by  wliom  it  was  executed,  tlie  Judge  directed  the  jury  that 
the  question  for  them  tO'  try  was,  whether  J.  S.  B.  was  a  person  of  sound  mind 
or  not;  and  that,  to  constitute  such  unsoundness  of  mind  as  should  avoid  a 
deed  at  law,  the  person  executing  must  be  incapable  of  understanding  and 
acting  in  the  ordinary  affairs  of  life.  Exception  to  tliis — for  that  the  Judge 
ought  to  have  directed  the  jury  that  the  unsoundness  must  amount  to  idiotcy, 
in  the  strict  legal  definition  of  the  term.  But  the  Judge's  direction  held  by 
the  Courts  below  to'  be  good,  and  the  judgment  affirmed  by  the  Lords. 

Judge's  direction  objected  to,  on  the  ground  of  ambiguity ;  but  as  this  point  was 
not  brought  under  the  notice  of  the  Judge,  nor  made  matter  of  exception  at 
the  time  of  the  direction  given,  held  that  it  could  not  afterwards  be  relied  on. 

John  Ball  being  seised  in  fee  of  certain  lands  in  the  county  of  Kilkenny  in 
Ireland,  on  the  lOth  July  1762,  conveyed  them  to  trustees  to  the  use  of  himself  for  life, 
remainder  to  his  daugliter,  Dorothea  Margaret,  (who  had  privately  married  Richard 
Shinton,)  for  life,  remainder  to  her  heirs  in  tail  male,  eto. 

In  1778,  R.  Shinton,  the  husband  of  Dorothea  Margaret,  died,  leaving  issue,  John, 
their  eldest  son,  who  was  of  an  imbecility  of  mind  from  his  infancy,  [381]  nearly 
approaching  to  idiotey ;  Launcelot,  their  second  son,  (father  of  defendant  in  error) ; 
Richard,  their  third  son,  ete. 

Soon  after  tlie  death  of  Shinton,  wlio  had  assumed  the  name  of  Ball  on  marrying 
Ball's  daughter,  his  widow  intermarried  with  Richard  Ball,  an  attoirney  and  a 
relation  of  tlie  family,  by  whom  she  had  an  only  son,  Abraham,  (father  of  tlie  plaintiff 
in  error). 

In  1785,  John  Shinton  Ball,  the  first  tenant  in  tail  of  the  lands  above  mentioned, 
was  prevailed  upon  by  his  mother  and  her  second  husband  to  levy  a  fine  and  suffer 
a  recovery,  and  to  bar  his  estate  tail ;  and,  by  deed  to'  lead  the  uses,  the  lands,  subject 
to'  a  life  annuity  for  John  Shinton  Ball,  were  settled  for  the  benefit  of  Dorothea  and 
her  second  husband,  and  their  issue. 

In  1794,  John  Shinton  Ball  died,  and  his  brother,  Launcelot  Shinton  Ball,  the 
second  son  of  Dorothea  by  her  first  husband,  exhibited  his  bill  in  Chancery  to  have 
the  trusts  of  the  settlement  of  1762  performed,  and  to  set  aside  the  deed  of  1785  as 
fraudulent;  but  was  advised  to  get  tlie  bill  dismissed  at  that  time,  and  to  suspend 
proceedings  till  the  death  of  his  mother,  the  tenant  for  life. 

In  1809,  on  occasion  of  and  previous  to  the  marrying  of  Abraham  Ball,  who 
claimed  to  be  entitled  to  tlie  estate,  with  Jane  Wemyss,  Launcelot  S.  Ball  caused  notice 
to  be  given  to  the  father  of  the  lady  that  he  (L.  S.  B.)  was  tenant  in  tail  of  tlie  estate 
expectant  on  the  death  of  his  mother,  and  that  he  intended  to  assert  his  claim. 

In  1813,  Richard  BiiU,  the  second  husband,  died,  and  the  son,  Abraham,  died  in 
1814,  leading  issue,  Richard  Ball,  (plaintiff  in  error).  In  1818  Dorothea  died,  and  in 
1819  L.  S.  Ball  brought  his  ejectment  [382]  in  which  action,  for  some  reason  of  form, 
a  juror  was  withdrawn  ;  and  in  the  same  year  L.  S.  Ball  died,  leaving  issue  L.  S.  Ball, 
lessor  of  defendant  in  error. 

L.  S.  Ball,  the  son,  in  1821  brought  his  ejectment,  and  the  cause  was  tried  on  6th 
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August  1823,  when  it  was  agreed  by  tlie  counsel  for  the  parties  on  eacli  side,  tliat  tlie 
sole  question  to  be  tried  should  be  (as  set  forth  in  the  record) :  "  Whether  a  certain 
deed  executed  by  the  said  John  Shinton  Ball  in  his  lifetime,  bearing  date  the  17tli 
day  of  October  1785,  was  or  was  not  valid  at  law,  as  the  deed  of  him  the  said  ,John 
Shinton  Ball,  which  deed  had  been  executed  by  tlio  said  John  Shinton  Ball  and  tlie 
other  parties  thereto,  for  the  purpose  of  leading  the  uses  of  a  certain  fine  and  common 
recovery  levied  and  suffered  by  the  said  John  Shinton  Ball  in  his  lifetime,  of  the  lands 
in  the  said  ejectment  mentioned,  as  remainder-man  in  tail  thereof  in  conjunction 
with  his  mother,  Dorothea  Ball,  the  preceding  tenant  for  life  of  the  said  lands  ;  and 
that  if  the  said  deed  should  be  found  to  be  not  valid,  as  the  deed  of  the  said  John 
Sliinton  Ball,  that  then  a  verdict  should  pass  for  the  lessor  of  the  plaintiff  in  this  case 
as  heir  male  of  the  bod}'  of  Launcelot  Shinton,  his  father,  deceased,  who'  in  liis  life- 
time was  next  remainder-man  in  tail  of  the  said  lands,  and  in  such  right  entitled  to 
the  said  lands  on  the  death  of  his  mother,  tlie  said  Dorothea,  the  tenant  for  life,  (the 
said  John  Shinton  Ball,  his  elder  brotlier,  being  then  dead  without  lawful  issue  of  his 
body) ;  and  on  the  other  hand,  if  the  said  deed  should  be  found'  to  be  valid  as  the 
deed  of  the  said  John  Shinton  Ball,  then  that  a  verdict  should  pass  for  tlie  defendant: 
and  it  having  been  further  admitted  and  agreed  by  the  counsel  on  each  side  for  the 
said  [383]  parties,  that  the  said  John  Shinton  Ball  had  died  in  the  month  of  December 
1794,  and  had  not  left  any  lawful  issue  of  his  body,  and'  tliat  Richard  Ball,  the  second 
husband  of  the  said  Dorothea  Ball,  had  died  in  the  year  181-'5,  and  that  the  said 
Dorothea  had  died  in  the  j'ear  1818,  leaving  the  said  Launcelot  Shinton,  the  father 
of  the  lessor  of  the  plaintiff,  her  tlien  oldest  surviving  son  by  her  first  husband,  and 
Abraham  Ball,  father  of  the  defendant,  her  son  by  the  said  Richard  Ball,  her  second 
husband,  her  surviving ;  and  counsel  for  the  lessor  of  the  plaintiff  having  thereupon 
opened  the  case  on  his  behalf  in  order  to  maintain  the  said  issue,  on  his  part  produced 
several  witnesses,  who,  being  duly  sworn,  deposed  that  the  said  John  Shinton  Ball, 
at  the  time  of  his  executing  the  said  deed,  was  not  in  tlheir  opinion  competent  to 
execute  the  same,  and  further  deposed  to  a<;ts  and  cond'uct  of  the  said  John  Shinton 
Ball  as  evidencing  his  mental  incapacity  ;  and  having  given  such  CT'idence,  and  the 
said  deed  of  the  17tli  October  1785  having  been  read  in  evidence,  the  said  counsel 
thereupon  closed  the  plaintiff's  case;  and  counsel  for  the  defendant  thereupon, 
after  stating  the  case  on,  his  behalf,  called  several  witnesses  to  maintain  the  said  issue 
on  his  part,  who  being  sworn  and  examined,  deposed,  that  in  tlieir  opinion  the  said 
John  Shinton  Ball  at  the  said  time  was  competent  to  execute  the  said  deed,  and  further 
deposed  to  acts  and  conduct  of  the  said  John  Shinton  Ball  as  evidencing  his  mental 
capacity,  and  deposed  that  the  said  John  Shinton  Ball  was  certainly  not  an  idiot : 
and  thereupon  the  case  and  evidence  having  been  closed  on  both  sides,  and  it  having 
been  admitted  and  agreed  by  the  cO'Unsel  for  each  of  tlie  parties,  that  the  [384]  alleged 
incapacity  of  mind  of  the  said  John  Shinton  Ball  did  not  arise  from  lunacy,  no 
evidence  having  been  given  of  lunacy  in  him,  the  learned  Judge  in  his  charge  com- 
mented and  observed  upon  the  evidence  given  on  each  side,  and  told  the  said  jury, 
that  the  question  for  tliem  to  try  was,  whether  the  said  John  Shinton  Ball  was  a 
person  of  sound  mind  or  not;  and  that,  to  constitute  such  unsoundness  of  mind  as 
should  avoid  a  deed  at  law,  the  person  executing  such  deed  must  be  incapable  of  under- 
standing and  acting  in  the  ordinary  affairs  of  life;  that  it  was  not  necessai-y  that 
he  should  be  without  any  glimmering  ol  reason,  but  that  it  was  sufficient  if  he  was 
incapable  of  understanding  his  own  ordinary  concerns,  and  that,  as  one  test  of  such 
incapacity,  the  jury  were  at  liberty  to  consider  whether  he  was  capable  oif  under- 
standing what  he  did  by  executing  the  deed  in  question,  when  its  general  purport  was 
fully  explained  tO'  him  ;  whereupon  counsel  called  on  tlie  learned  Judge,  and  required 
him  to  tell  and  direct  the  jui-y,  that  in  order  to  avoid  said  deed  at  law,  the  unsound- 
ness of  mind  of  the  said  John  Shinton  Ball  must  amount  to  that  degree  of  unsoundness 
which  constituted  idiotcy,  according  to  the  strict  legal  definition  of  an  idiot.  But 
the  learned  Judge  refused  so  to  tell  or  direct  the  said  jury  on  the  said  trial,  but,  on  the 
contrary,  directed  them  as  before  stated  :  wherefore  the  counsel  for  the  said  de- 
fendant, on  his  behalf,  excepted  to  the  said  opinion  and  direction  of  the  learned 
Judge  on  the  said  trial  :"  and,  at  the  request  of  the  counsel  for  the  plaintiff'  in  error, 
tlie  learned  Judge  who  presided  at  the  said  trial  put  his  seal  to  a  bill  of  exceptions  to 
the  above  eft'ect,  tendered  by  them. 

[385]  It  will  be  observed  that,  at  the  time  of  tlie  ruling,  no  notice  was  given  to  the 
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Judge  that  tliere  was  any  objection  to  the  direction  on  the  ground  of  its  being  too 
vague,  general,  and  uncertain. 

The  matter  having  been  argued  upon  the  said  exceptions  before  the  Court  of 
King's  Bench  in  Irehiad,  that  Court,  on  the  8th  February  1825,  overruled  the  said 
exceptions,  and  judgment  was  thereupon  entered  for  the  defendant  in  error. 

The  plaintiff  in  error  being  dissatisfied  with  this  judgment  of  the  Court  of  King's 
Bench,  brouirht  his  writ  of  error  returnable  in  the  Exchequer  Chamber  in  Ireland, 
insisting  "  that  in  the  record  and  proceedings  aforesaid,  and  also  in  the  ma.tter  re- 
cited and  contained  in  the  said  bill  of  exceptions,  and  alsO'  in  giving  the  judgment 
aforesaid,  there  is  manifest  error  in  this,  to  wit,  that  the  Honourable  Mr.  Justice 
Jebb,  the  learned  Judge  before  whom,  and  so  forth,  at  and  upon  the  trial  of  the  said 
issue  so  joined  between  the  parties  aforesaid,  did  direct  and  tell  tlie  said  jury  so  im- 
pa.nnelled  to  try  the  said  issue,  that  tlie  question  for  tliem  to  try  was,  whether  tlie  said 
John  Shinton  Ball  was  a  person  of  souud  mind  or  not,  and  that,  to  constitute  such  un- 
soundness of  mind  as  should  avoid  a  deed  at  law,  the  person  executing  such  deed 
must  be  incapable  of  understanding  and  acting  in  the  ordiuai-y  a.£Eairs  of  life;  tliat 
it  was  not  necessai-y  that  he  should  be  without  any  glimmering  of  reason,  but  that  it 
was  sufficient  if  he  was  incapable  of  understanding  his  own  ordinarj'  concerns;  and 
that,  as  one  test  of  such  incapacity,  the  said  jur)-  were  at  liberty  to  consider  whether 
he  was  capable  of  understanding  what  lie  did  by  making  the  deed  in  question, 
when  its  general  purport  was  generally  explained  to  him.  And  [386]  there  is  also 
error  in  tliis,  to  wit,  that  the  learned  Judge,  upon  the  trial  of  the  said  issue,  did  refuse 
to  tell  and  direct  the  said  jury,  though  called  upon  so  to  do  by  counsel  for  the  said 
Richard  Ball,  that,  in  order  to  avoid  the  said  deed  so'  executed  by  the  said  John 
Shinton  Ball  at  law,  the  unsoundness  of  mind  of  the  said  John  Shinton  Ball  must 
amount  to  that  degree  of  unsoundness  of  mind  which  constituted  idiotcy,  according 
to  the  strict  legal  definition  of  an  idiot.  And  there  is  also  eiTor  in  this,  to  wit,  tliat 
by  the  record  aforesaid  it  appears  tliat  the  verdict  aforesaid  was  given  upon  the  said 
issue  for  tlie  said  Patrick  Mannin,  whereas  the  said  verdict,  by  the  law  of  the  land  as 
to  the  said  issue,  ought  to  have  been  given  for  the  said  Richai-d  Ball,"  etc. 

The  Court  of  Exchequer  Chamber  affirmed  the  judgment  of  the  Court  of  King's 
Bench  ;  and  thereupon  Richard  Ball  brought  his  writ  of  error  returnable  in  Parlia- 
ment, for  the  following,  among  other  reasons  : 

1.  Because  no  other  ground  of  personal  disability,  arising  from  defect  of  capacity 
in  a  party,  is  known  or  recognized  in  the  law  than  idiotcj'  and  lunacy,  including  under 
the  latter  head  all  cases  of  occasional  and  temporary  derangement  and  incapacity, 
and  nothing  short  of  one  or  other  of  these  can  by  the  law  of  the  land  inflict  disability  on 
the  subject,  or  nullify  his  deed  and  contract ;  and  the  latter  ground  having  been  ad- 
mittedly excluded  from  consideration  in  the  present  case,  there  remains  no  other 
except  the  former,  on  wliicli  the  deed  in  question  could  be  denied  its  proper  effect  and 
operation. 

2.  Because  idiotcy,  in  the  view  of  the  law,  implies  a  total  absence  and  deprivation  of 
the  faculty  of  reason  in  the  party,  and  is  not  a  question  of  degrees,  but  of  the  nature 
and  quality  of  the  mind  and  faculty,  directly  [387]  at  variance  with  the  language  and 
direction  of  the  learned  Judge  in  his  charge  to  the  jui-y  in  this  case. 

3.  Because,  although  the  jurisdiction  exercised  in  matters  of  lunacy  and  idiotcy 
by  the  Lord  Chancellor,  or  other  person  under  the  authority  of  the  royal  commission, 
is  a  legal  one,  yet  the  view  and  object  of  the  Judge,  in  the  exercise  of  such  jurisdiction, 
is  veiy  different  from  that  of  a.  court  of  law,  in  decidinsr  upon  the  validity  or  nullity 
of  a  party's  deed  ;  and  therefore  the  language  employed  by  the  person  exercising  the 
jurisdiction  in  lunacy,  when  instituting  an  inquiry  to  ascertain  a  party's  competence 
to  manage  his  own  affairs,  in  order  to  judge  whether  he  needs  the  protection  of  a 
curator  or  tutor,  is  no  precedent  or  autliority  for  a.  court  of  law  in  judging  of  the 
validity  of  his  deed. 

i.  Because  the  direction  given  by  the  learned  Judfje  in  liis  charge  to  tlie  jury  in 
this  case  was  vague  and  indefinite,  and  calculated  to  mislead  them  as  to  the  proper  ol> 
ject  of  their  inquiry,  directing  them,  as  he  did,  as  a  test  to  rleteniihie  the  valulity  of 
the  deed  in  question,  to  try  and  "  consider  whether  the  party  was  capable  or  not  of 
understanding  and  acting  in  the  ordinary  affairs  of  life,  and  of  under- 
standing his  own  ordinary  concerns:" — and  although,  if  the  jury  wei-e  of 
opinion  that  the  party  was  capable  of  understanding  and  knowing  the  nature  and 
effect  of  the  deed  he  executed,  and  did  in  fact  know  the  same,  his  deed  ought  to  be 
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held  valid  and  effective  at  law,  however  incompetent  tliey  might  consider  him  to  have 
been  to  understand  and  act  in  the  ordinary  affairs  of  life. 

Lastly,  Because  the  exceptions  so  taken  to  the  Judge's  charge  and  direction,  by  the 
counsel  for  the  plaintiff'  m  error,  expressly  extend  as  well  to  his  direc-[388]-tion  to 
the  juiy  as  to  his  opinion  in  refusing  to  direct  them  in  the  manner  and  to  the  effect 
required  by  them  on  the  occasion  of  his  said  charge;  and  for  this  purpose -the 
language  of  his  charge  is  set  out  in  their  said  bill  of  exceptions.  And  therefore  the 
plaintiff  in  error  is  at  liberty  to  insist  on  his  objection  to  the  said  direction  in  this 
case. 

On  the  part  of  the  defendant  in  error,  it  was  contended  that  the  judgment  ought 
to  be  affirmed,  for  the  following,  among  other  reasons  : 

1.  Because  the  learned  Judge  who  tried  the  cause  was  correct  in  stating,  that  to 
constitute  such  unsoundness  of  mind  as  would  avoid  a  deed  at  law,  the  party  executing 
such  deed  must  be  incapable  of  understanding  and  acting  in  the  ordinary  aft'airs  of 
life,  and  that  it  was  not  necessary  that  he  should  te  without  any  glimmering  of 
reason. 

2.  Because  it  is  not  necessary  at  law,  in  order  to  avoid  the  deed  of  John  Shinton 
Ball,  that  there  should  be  proved  to  have  existed  that  unsoundness  of  mind  which  con- 
stitutes idiotcy,  according  to  the  strict  legal  definition  of  an  idiot. 

3.  Because  it  is  not  competent  for  the  plaintiff"  in  error  to  go  out  of  the  particular 
exception  pointed  by  his  bill  of  exceptions,  and  to  object  to  other  and  diff'erent  parts 
of  the  direction  of  the  learned  Judge  who  tried  the  cause:  a  court  of  error  being 
bound  to  proceed  "  according  to  the  exception:"  and 

Lastly,  Because  if  tlie  plaintiff'  in  error  were  at  liberty  to>  depart  from  the  par- 
ticular exception  taken  by  the  bill  of  exceptions,  the  direction  of  the  learned  Judge 
who  tried  the  cause  is  unexceptionable. 

Tlie  cause  was  heard  in  the  House  of  Lords  on  the  16th  March  1S"29,  and  the 
following  authorities  were  cited  :  Bennett  v.  Vade,  2  At.  324  ;  Ex  parte  Baines-lZ89]- 
ley,  .'5  At.  168. ;  Lord  Donnegal's  Case,  2  Ves.  sen.  401  ;  Rulgeway  v.  Darwin,  3  Ves. 
65  ;  Beverley's  Case,  4  Co.  126  ;  Thompson  v.  Leach,  2  Salk.  427,  and  Lord  Ray.  313 ; 
Warre  v.  Miller,  4  Barn.  Cres.  538  ;  Corder  v.  Silk,  3  Camp.  33  ;  Jonson  v.  MedlicoU, 
1  P.  Wms.  130  (n.) 

Lord  Tenterden  :  This  case  comes  before  your  Lordships  on  a  bill  of  exceptions 
to  the  directions  of  a  learned  Judge.  The  Courts  of  King's  Bench  and  Exchequer 
Chamber,  in  Ireland,  have  decided  that  the  dii-ection  was  right,  and  we  are  called 
upon  to  review  tlie  judgment;  and  in  considering  the  question,  we  have  to  look 
solely  at  the  bill  of  exceptions  itself,  and  confine  ourselves  to  what  we  there  find. 

One  of  the  counsel  for  the  plaintiff'  in  error  rested  much  of  his  argument  on  tlie 
ground  tliat  six  Judges  were  of  opinion  that  the  jury  might  have  been  misled  by  the 
charge.  That  is  an  argument  which  cannot  prevail  in  this  House  ;  for  if  all  the 
Judges  had  been  of  that  opinion,  and  3'our  Lordships  were  of  a  diff'erent  opinion,  it 
would  be  your  Lordships'  duty  to  act  on  your  own  opinion,  though  contrary  to  that 
of  the  twelve  Judges.  Courts  of  error  would  be  established  in  vain  if  they  were  to  be 
influenced  by  the  opinions  of  the  Courts  below,  instead  of  being  governed  by  their  own. 
t  thought  it  right,  in  tliis  instance,  to  throw  out  these  few  words  on  that  point. 

Now  as  to  the  contents  of  the  bill  of  exceptions,  and  the  question  of  law  arising 
from  them.  This  is  an  action  of  ejectment  brought  to  try  the  title  to  the  lands  speci- 
fied in  the  pleadings  ;  and  it  was  agreed  by  the  counsel  concerned  for  the  parties  on 
each  side,  that  the  sole  question  to  be  tried  should  be,  whether  a  certain  deed  executed 
by  the  late  John  Shinton  Ball,  [390]  in  his  lifetime,  bearing  date  I7th  October  1785, 
was  or  was  not  valid  in  law,  as  the  deed  of  him  the  said  John  Shinton  Ball,  etc.  ;  and 
if  the  said  deed  should  be  found  to  be  not  valid  as  the  deed  of  the  said  John  Shinton 
Ball,  that  then  a  verdict  should  pass  for  the  lessor  of  the  plaintiff'  in  this  case,  as  heir 
male  of  the  body  of  Launcelot  Shinton,  his  fatlier,  deceased,  who  in  his  lifetime  was 
next  remainder-man  in  tail  of  the  said  lands,  and  in  such  right  entitled  to  the  lands 
after  the  decease  of  his  mother,  the  tenant  for  life  (the  said  John  Shinton  Ball,  his 
elder  brother,  being  then  deceased  without  lawful  issue  of  his  body)  ;  and  on  the  other 
hand,  if  the  said  deed  should  be  found  to  be  valid  as  the  deed  of  the  said  John  Shinton 
Ball,  then  a  verdict  should  pass  for  the  defendant.  That  having  been  tlie  question, 
the  record  goes  on  to  state  that  the  counsel  for  the  lessor  of  the  plaintiff  produced 
several  witnesses,  who  being  duly  sworn  and  examined,  deposed  that  the  said  John 
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Shinton  Ball,  at  the  time  of  executing  tlie  said  deed,  was  not  in  their  opinion  com- 
petent to  execute  the  same;  and  further  deposed  to  acts  and  conduct  of  the  said  John 
Shinton  Ball,  as  evidencing  his  mental  incapacity.  And  then  the  record  states  that 
the  counsel  for  the  defendant  called  se\-eral  witnesses,  who  deposed  that,  in  their 
opinion,  the  said  John  Shinton  Ball,  at  the  said  time,  was  competent  to  execute  the 
said  deed,  and  further  deposed  to  acts  and  conduct  as  evidencing  his  mental  capacity, 
and  deposed  that  the  said  John  Shinton  Ball  was  certainly  not  an  idiot.  The  record 
further  states  that  it  was  agreed  that  the  alleged  incompetency  of  mind  of  the  said 
John  Shinton  Ball  did  not  arise  from  lunacy,  no  evidence  of  lunacy  having  been 
given  ;  that  is,  that  John  Shinton  Ball  was  not  an  insane  person,  who  had  occasionally 
lucid  intervals,  or  a  person  wliose  [391]  mind  was  at  one  time  sound,  and  at  another 
not,  but  tliat  the  state  of  mind,  whatever  it  was,  was  unifonii,  and  that  the  incapacity, 
if  any,  was  not  temporary  but  pennanent. 

This  being  the  evidence,  the  learned  Judge  commented  and  observed  upon  it,  and 
told  the  jury,  "  that  the  question  for  them  to  try  was,  whetlier  the  said  Jolin  Shinton 
Ball  was  a  person  of  sound  mind  or  not;"  and  undoubtedly  that  was  the  question,  and 
the  direction  was  perfectly  correct.  But  tlie  learned  Judge  goes  further,  and  tells 
the  jury  what  it  was  that  constituted  unsoundness,  and  that,  to  constitute  such  un- 
soundness of  mind  as  would  avoid  a  deed  at  law,  the  person  executing  such  deed 
must  be  incapable  of  understanding  and  acting  in  the  ordinary  affairs  of  life;  and 
perhaps  in  that  he  went  too  far,  but  that  was  a  matter  of  which  the  plaintiff  in  error 
was  not,  under  this  bill  of  exceptions,  entitled  tO'  complain. 

Then  the  learned  Judge  goes  on  to  say  that  it  was  not  necessary  that  the  person 
executing  should  be  without  any  glimmering  of  reason,  but  that  it  was  sufficient  if 
he  was  incapable  of  understanding  his  ordinaiy  concerns,  and  that,  as  one  test  of  such 
incapacity,  the  jury  were  at  liberty  to  consider  whether  he  was  capable  of  under- 
standing what  he  did  by  executing  the  deed  in  question,  when  its  general  import  was 
explained  to  him.  The  counsel  for  the  defendant  below  objected  to  this,  and  required 
the  learned  Judge  to  tell  and  direct  the  jury,  that  in  order  to  avoid  the  said  deed  at 
law,  tlie  unsoundness  of  mind  of  the  party  executing  must  amount  to  that  degree  of 
unsoundness  which  constituted  idiotcy,  according  to  the  strict  legal  definition  of  an 
idiot,  but  this  the  Judge  refused  to  do.  The  proposition  was  that  tlie  Judge  ought  to 
have  told  the  jury  that  they  had  no  right  to  consider  any  [392]  description  of  un- 
soundness except  what  constituted  idiotcy  according  to  the  strict  legal  definition  of 
an  idiot.  If  the  Judge  ought  to  have  done  so,  then  he  was  wrong,  as  he  told  the  jury 
that  the  question  for  them  to  try  was  whetlier  John  Shinton  Ball  was  of  unsound  mind 
or  not.  Now  I  believe  that  in  the  commission  for  inquiring  whether  lunatic  or  not,  the 
jury  have  not  been  strictly  limited  to  the  inquiry  whether  lunatic  or  not,  but  that  if 
they  found  that  the  party  was  of  unsound  mind,  it  has  been  held  a  sufficient  finding. 
The  strict  legal  definition  of  an  idiot,  in  an  old  book  which  I  have  brought  down  with 
me,  is,  that  if  a  man  can  repeat  the  letters  of  the  alphabet,  or  read  what  is  set  before 
him,  he  cannot  be  taken  to  be  an  idiot.  But  you  would  say  that  this  was  contrary  to 
common  sense;  for  as  to  repeating  the  letters  of  the  alphabet,  or  reading  what  is  set 
before  him,  a  child  of  three  years  old  may  do  that.  Then  the  question  is  whether  the 
party  was  of  sound  mind  or  not,  and  that  is  the  question  here.  To  be  sure  the  Judge 
goes  on  to  say  that,  as  one  test  of  capacity  or  incapacity,  the  juiy  was  at  liberty  to 
consider  whether  the  party  was  capable  of  understanding  what  he  did  by  executing 
the  deed  in  question,  when  its  general  import  was  explained  to  him  ;  and  surely  that 
is  one  good  test,  and  there  is  nothing  irregular  in  that.  But  the  question  is  whether, 
taking  the  whole  direction  together,  it  is  right,  and  I  think  it  is. 

But  I  say  that,  if  the  direction  had  been  as  vague  and  genervil  as  has  been  con- 
tended, the  counsel  ought  to  have  brought  that  point  distinctly  to  the  notice  of  the 
Judge  at  the  time,  and  have  made  it  a  distinct  point  of  objection  :  for  if  he  had  done 
so,  the  Judge  might  have  removed  the  ambiguity  :  but  as  tliat  was  not  made  a  point 
of  objection  or  exception  at  the  [393]  time,  tlie  plaintiff  in  error  cannot  avail  himself 
of  it  now. 

I  move,  therefore,  according  to  the  form  of  your  Lordships  House,  that  the  judg- 
ment of  the  Court,  of  Exchequer  Chamber  be  reversed,  meaning  that  it  should  be 
affirmed. 

Lord  Plunkett:  I  entirely  concur  with  the  noble  and  learned  Lord,  and  for  the 
same  reasons. 
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On  the  point  of  ambiguity,  I  am  clearly  of  opinion  that  the  counsel,  in  order  to 
be  able  to  found  upon  it  afterwards,  must,  at  the  time,  bring  it  distinctly  to  tlie  notice 
of  the  Judge  as  a  point  of  objection,  as  tlien  the  Judge  may  correct  it.  If,  upon  its 
beiner  broutrht  in  that  manner  under  the  notice  of  the  Judge,  he  refuses  to  clear  it  up, 
then  it  may  be  made  the  subject  of  exception,  as  well  as  any  otlier  matter  ot  law. 

Judgment  affirmed. 


[395]  APPEAL 

Fro.m  the  Court  of  Chancery,  England. 

(Vid.   1  Dow  and  CI.  p.  268.) 

DUFFIELD   and   Wife, — Appellants;   DUFFIELD   and   Others,— Respondents. 

Best,  C.J.C.P.  (now  Lord  Wynford),  in  delivering  tlie  opinion  of  the  Judges  in 
the  above  case,  has  the  following  observations:  (p.  310.) 

"  As  the  case  sent  to  us  states  [no]  *  residuary  clause,  we  ha.ve  not  felt  ourselves 
at  liberty  to  consider  the  effect  of  the  residuary  clause  which  appears  in  tJie  printed 
case,  but  have  formed  our  opinions  upon  that  which  is  stated  to  us  by  your  Lordships. 
And  it  not  appearing  on  that  statement  that  the  residue  of  the  testator's  property  is 
devised  to  any  particular  person,  we  have  said  that  during  the  contingencies  the 
estates  would  descend  to  the  heir-at-law,  and  do  not,  as  in  the  case  of  Step/iens  v. 
Stephens  (Cases  [396]  Temp.  Talbot,  228),  when  the  residue  was  expressly  devised 
to  Sir  Thomas  Stephens,  pass  under  the  residuary  devise  in  the  will. 

'■  The  estates  in  the  Southwood  Park  and  Haverhill  Farm,  given  to  tlie  second 
son,  and  if  there  be  only  one  son,  to  tlie  eldest,  and  if  tliere  be  nO'  son,  to  a  daughter, 
do  not  vest  until  a  second  or  only  son  attained  twenty-one,  or  in  case  of  the  failure  of 
male  issue,  until  a  daughter  attained  twenty-one  or  marries  with  the  consent  of  the 
trustees  appointed  by  the  will. 

"  The  testator's  other  freehold  estates  do  not  vest  until  some  son  of  the  testator's 
daughter  shall  attain  tlie  age  of  twenty-one  years,  and  take  the  name  of  Elwes. 

"  Until  these  estates  become  vested,  the  estates,  and  tlie  rents  and  profits  derived 
from  them,  pass  to  the  heir-at-law  of  the  testator,  as  estates  not  disposed  of  by  the 
will. 

"  Whilst  estates  remain  contingent,  those  in  whom  they  are  at  a  future  time  to  be 
vested  have  no  interest  in  the  estates,  or  the  rents  and  profits  of  such  estates. 

"  Such  estates  must  descend  to^  the  heir,  if  they  are  not  given  to  any  person  to 
hold  until  the  events  happen  on  which  they  are  to  become  vested,"  etc. 

It  therefore  was  found  necessary  to  put  furtlier  questions  to  the  Judges  ;  and  on 
tlie  23d  June  1829,  the  questions  and  answers  were  stated  by  the  Lord  Chief  Baron 
Alexander,  as  follows : 

The  Judges  who  heard  tlie  arguments  in  the  cause  of  Duffield  v.  Elves,  one  only 
excepted,  have  taken  into  their  consideration,  in  pursuance  of  your  Lordships'  order, 
the  additional  questions  on  which  it  has  been  your  Lordships'  pleasure  to  require 
their  opinion.  In  consequence  of  one  of  those  learned  persons  having  [397]  ceased 
to  be  a.  Judge,  and  of  there  being  no  difference  of  sentiment  among  those  who  have 
considered  it,  it  has  become  my  duty  tO'  state  what  their  opinion  is. 
The  questions  are: 

"  Upon  its  being  assumed  that  the  decree  or  decretal  order  ouo-lit  to  be 
reversed  so  far  as  the  same  declares  that  any  son  of  the  daughter  of  the  testator 
would  have  a  present  vested  interest  in  or  be  entitled  to  the  estate  at  Southwood 
and  Haverhill,  in  tlie  will  mentioned,  or  the  rents  and  profits  thereof,  before  he 
attain  the  age  of  twenty-one  years,  or  ha,ve  a  present  vested  interest  in  or  be 
entitled  to  the  freehold  estates  devised  by  the  codicil,  or  the  rents  and  profits 
thereof,  until  he  attains  the  age  of  twenty-one  years  and  takes  upon  himself  the 
name  of  Elwes,  according  to  the  testator's  direction,  and  assuming  tliat  some  son 
of  the  testator's  daughter  will  hereafter  acquire  a,  vested  interest  therein — 


*  See  Percival  v.  Percival,  1870,  L.R.  9  Eq.  393. 
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"  To  whom  do  the  rents  and  profits  of  the  freehold  and  copyhold  estate  of 
the  testator  at  Southwood  and  Haverhill,  in  the  will  mentioned,  and  the  rents 
and  profits  of  the  freehold  estates,  in  the  codicil  mentioned,  go  and  belong 
respectively  until  some  son  of  the  testator's  daughter  shall  acquire  a  vested 
interest  tlierein  respectively,  having  regard  to  the  whole  words,  contents,  and 
effect,  of  the  testator's  will  and  codiciH 

"  And  assuming  that  tlie  testator  purchased  copyhold  estates  after  the  date 
of  the  will,  are  such  copj'hold  estates,  liaving  such  regard  as  aforesaid,  to  be  con- 
sidered as  devised  by  the  testator!  " 

[398]  My  Lords,  in  order  to  be  more  clearly  understood,  I  will  remind  your  Lord- 
ships of  the  provisions  in  tlie  will  and  codicil,  which  give  rise  to  these  questions. 

The  testator  gives  by  his  will  to  his  brother  John  Elwes  and  Abraham  Henry 
Chambers,  and  their  heirs,  a  freehold  and  copyhold  estate  in  Southwood  Park  in 
Suffolk,  aiid  a  freehold  estate  at  Haverhill  in  Essex,  upon  the  trusts  following:  that 
is  to  say,  in  case  there  shall  be  but  one  son  of  his  daughter  Duffield  by  her  then 
husband,  who'  shall  attain  the  age  of  21  years,  upon  trust  for  such  son,  his  heirs  and 
assigns,  for  ever  ;  and  in  case  there  shall  be  two  or  more  sons  of  Mrs.  DufReld  who  shall 
attain  the  age  of  21  years,  then  in  trust  for  the  second  of  such  sons,  his  heirs  and 
assigns,  for  ever. 

The  testator  then  proceeds  to  dispose  of  these  estates  at  Southwood  and  Haverhill, 
in  Suffolk,  and  Essex,  upon  the  event  of  this  contingency  not  happening.  These 
provisions  are  not  material  to  tJie  present  questions.  He  gives  some  pecuniary 
legacies,  and  tlien  proceeds  to  dispose  of  his  residue.  This  clause  is  of  the  utmost 
importance,  and  is  in  these  words  (see  p.  274:). 

This  devise  is  made  upon  trust,  with  all  convenient  speed  after  his  decease,  to 
sell  and  convey  all  and  singular  his  freehold,  copyhold,  and  leasehold  estates,  and 
to  sell  and  collect  his  money  out  upon  mortgages  or  other  securities,  and  get  in  debts. 
All  these  are  to  form  a  consolidated  fund,  which  the  trustees  are  to  be  possessed  of 
upon  the  trusts  which  he  specifies.  It  is  not  essential  to  detail  these  trusts;  it  will 
be  sufiicient  to  say  that  they  are  to  dischar-ge  his  debts,  funeral  and  testamentai-y 
expences,  tO'  satisfy  all  legacies  which  he  had  given  or  should  thereafter  give,  to  invest 
a  sum  in  3  per  cent,  consolidated  annuities,  in  the  names  of  his  trustees,  sufficient  to 
produce  £1000  per  annum,  which  [399]  was  to  be  paid  by  them  to  his  daughter, 
Mrs.  Duffield.  The  residue  was  to  be  laid  out  upon  securities,  upon  trusts  which  he 
describes,  for  the  children  of  Mrs.  DufReld,  but  which  1  do>  not  deem  it  important 
particularly  toi  mention. 

This  will  was  dated  on  the  1st  March  1811.  It  remained'  unaltered  for  10  years. 
In  1821  his  intentions  underwent  a  change.  It  appears  that  he  drew  with  his  pen 
a  line  across  that  provision  by  which  he  had  directed  a  sale  of  his  freehold,  copyhold, 
and  leasehold  estates,  and  of  other  property,  and  having  done  this,  he  proceeded  by 
a  codicil,  duly  executed,  to-  testify  what  his  then  intentions  were.  This  codicil  is 
dated  3d  March  1821,  and  being  of  the  highest  importance  to  the  present  questions, 
warrants  me  in  occupying  a  few  minutes  of  your  Lordships'  time  by  reading  it  (see 
p.  284). 

These  are  the  whole  of  the  circumstances  of  wliicli  it  is  material  to  remind  your 
Lordships. 

The  first  que.stion  respects  rents  and  profits  of  the  freeliold  and  cop3'hold  estates' 
at  Southwood  and  Haverhill,  in  Essex.  We  are  to  assume  that  the  specific  devise  of 
these  estates  is  not  immediate  and  vested,  but  future  and  contingent ;  that  it  does  not 
draw  along  with  it  the  rents  and  profits  intermediate  between  the  death  of  the  testator 
and  the  happening  of  the  contingency;  and  we  are  desired  to  signify  O'Ur  opinion  to 
whom,  upon  the  whole  frame  of  tliese  testamentary  dispositions,  these'  intermediate 
rents  and  profits  go  and  belong. 

My  Lords,  we  are  of  opinion  that  they  go  and  belong  to  the  surviving  trustee  of 
tlie  testator's  will,  by  force  of  the  residuary  clause  which  I  have  already  stated. 
This  clause  is  as  comprehensive  as  can  be  imagined.  It  extends  in  express  words  to 
the  residue  of  all  the  [400]  property  to  which  he  should  be  entitled  at  his  decease, 
or  over  which  he  has  a  disposing  power,  to  the  residue  of  his  estates  of  freehold,  copy- 
hold, or  for  years  :  and  then,  after  some  further  enumeration,  and  lest  something 
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should  escape,  he  adds,  of  whatever  other  nature  or  kind  the  same  or  any  part  thereof 
may  be. 

There  can  be  no  doubt  that  these  words  would  pass  the  intermediate  rents  not 
specifically  disposed  of. 

It  is  not  essential  to  the  efTect  of  a  lesiduaiy  clause  that  the  testator  should  have 
had  in  his  immediate  contemplation  the  jiroperty  to  which  his  expression  applies. 
Its  very  nature  and  object  is  to  envelope  every  thing,  whether  present  at  the  moment 
to  the  mind  of  the  testator  or  not. 

In  Stephens  v.  Stephens  (reported  in  Forrester,  p.  '228),  a  leading  case  on  the 
subject  of  executor}'  devises  of  the  same  description  with  tliis,  a  residuary  clause 
was  held,  by  the  Court  of  King's  Bench,  with  Lord  Hardwicke  at  its  head,  to  pass  the 
intennediate  rents  and  profits.  Many  other  cases,  if  necessary,  might  be  cited  to  the 
same  effect. 

It  would  not  have  been  safe  to  have  come  to  tlie  conclusion  I  have  intimated,  with- 
out examining  whether  there  is  any  other  provision  in  the  will,  to  narrow  and  limit 
the  residuary  clause,  so  as  to  exclude  these  intermediate  rents. 

One  only  passage  has  been  mentioned,  the  direction  for  sale.  It  is  said,  the 
testator  could  not  mean  an  interest  such  as  this  to  be  sold,  that  it  would  be  a  strange 
direction  to  be  applied  to  property  of  this  description,  and  tlierefore  that  he  could 
not  intend  to  include  it  in  his  residuary  bequest. 

Obsei-vations  of  this  sort  oppose  but  a  feeble  obstacle  to  the  necessary  effect  of 
clear  words.  They  merit  attention  when  the  words  are  equivocal  and  ambiguous, 
[401]  and  where  from  the  indistinctness  of  the  language  used  you  must  give  it  any 
meaning,  from  necessity  of  resort  to  probability  and  conjecture.  But  here  the 
language  is  plain  and  explicit;  and  if  upon  any  such  reasoning  this  interest  were 
withdrawn  from  the  residua-ry  clause,  the  testator's  language  would  not  be  construed, 
but  contradicted. 

My  Lords,  I  feel  tliat  these  observations  may  be  deemed  by  your  Lordships  un- 
necessary ;  because  in  truth  the  fact  in  which  this  doubt  originates  fails  almost 
entirely.  The  will,  though  it  did  originally,  does  not  now  direct  any  ])art  of  tlie 
freehold  to  be  sold.  The  codicil  revokes  the  power  of  sale  as  to  tlie  freehold,  and 
confirms  the  will.  The  will,  therefore,  must  be  read  as  if  there  was  no  such  direction 
to  sell,  and  therefore  that  circumstance  at  tliis  day  interposes  no  obstacle  to  the  true 
construction  of  the  words  used  in  the  residuary  clause. 

We  are  of  opinion  that,  by  force  of  tlie  residuary  clause,  the  legal  interest  in  the 
intermediate  rents  and  profits  of  the  Southwood  and  Ha.verhill  estates  belongs  to  the 
surviving  trustee  o-f  the  testator's  residuary  estate. 

The  second  question  respects  the  intermediate  rents  of  the  freehold  estates  devised 
by  tliei  codicil  to  the  son  of  Mrs.  Duffield  who  shall  first  attain  twenty-one,  on  his 
attaining  that  age. 

The  Judges  are  also  of  opinion  that  these  rents  and  profits  belong  to-  the  surviving 
trustee,  by  force  of  the  same  residuary  clause,  bound,  as  the  former  was,  by  the  trusts 
declared  in  the  will. 

It  is  without  question  that  the  legal  fee  simple  of  the  estate  out  of  which  these 
rents  and  profits  are  to  arise,  was  devised,  by  tlie  residuaiy  clause  in  the  will,  to 
the  trustees. 

[402]  That  devise  must  remain  at  this  day  in  full  force,  except  in  so  far  a.s  it  is 
altered  by  the  codicil. 

We  must  look,  therefore,  at  the  codicil  in  order  to  ascertain  how  far  it  has  altered 
the  devise  of  tliese  freehold  estates,  and  to^  what  extent  it  leaves  tliem  vested  in  the 
original  devisees  undisturbed. 

There  are  only  two  provisions  in  the  codicil  which  touch  the  freehold  in  question. 
The  first  is  the  revocation  of  the  direction  to  sell  this  estate;  thei  second  is  the  con- 
tingent and  executoi-y  devise  to  the  first  son  of  Mrs.  Duflfield  attaining  twenty-one. 
wlien  that  event  shall  hajipen. 

How  far  do  either  of  these  curtail  or  limit  the  absolute  gift  in  fee  simple  of  the 
estate  itself,  contained  in  tlie  previous  will,  to  the  trustee,  upon  the  general  trusts 
reposed  in  him  by  the  testator? 

It  is  obvious  that  the  revocation  of  the  direction  to  sell  has  no  eft'ect  whatever 
of  this  nature'.     It  left  the  legal  estate  in  fee,  as  well  as  the  beneficial  trusts,  absolutely 
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untouched,  and  amounts  only  to  an  arrangement  respecting  the  mode  in  which  the 
trusts  are  to  be  executed. 

The  contin<);ent  and  executoi-y  devise  in  the  codicil  is  a  revocation  pru  tanto  of 
the  devise  in  the  will  of  the  same  estates.  It  is  an  indirect  revocation.  The  last 
revokes  the  first  because  they  are  inconsistent,  and  for  that  reason  only.  It  revokes 
therefore  to  the  extent  in  which  they  are  inconsistent,  and  no  further.  Now  how 
far  are  they  inconsistent? 

The  gift  is  "  of  his  freehold  estates  tO'  the  sou  of  his  daughter  who  shall  first  attain 
twenty-one." 

We  are  to  assume  that  tliis  devise  is  contingent  and  executory  ;  that  nothing  vests 
till  the  event  happens  ;  tJiat  no  estate  or  interest,  either  legal  or  equitable,  passes  until 
a.  son  attain  twenty-one.  What  becomes  of  it  in  [403]  the  meantime?  The  prior 
devise  found  in  the  will  remains  unrevoked.  The  estate  or  interest  continues  where 
the  will  had  placed  it,  that  is,  in  the  trustees. 

We  are  of  opinion,  therefore,  that  until  the  contingency  shall  happen  which  is 
to  vest  tlie  freehold  estate  in  a.  devise  by  force  of  tlie  codicil,  the  rents  and  profits  of 
that  estate  go  and  belong  to  tlie  surviving  devisee  in  trust  of  the  residue  named  in  the 
will. 

The  last  Question  is  thus  put  by  your  Lordships: 

"  And  assuming  that  the  testator  purchased  copyhold  estates  after  tlie  date 
of  the  will,  are  such  copyhold  estates,  having  such  regard  as  aforesaid,  to  be 
considered  as  devised  by  the  testator?  " 

We  are  of  opinion  that  any  copyhold  purchased  by  the  testator  tnesne  between 
the  will  and  the  codicil  passes  by  the  will. 

The  will  has  tlie  effect  upon  this  subject  which  it  would  have  had  if  it  had  been 
made  at  the  date  of  the  codicil.  For  many  years  this  has  been  the  rule.  The  cases 
tire  toO'  numerous  to  require  that  any  of  them  should  be  mentioned. 

A  codicil  confirming  a  will  brings  the  will  down  to  the  date  of  the  codicil.  As 
the  codicil  bears  date  on  the  3d  of  March  1821,  so  in  effect  does  the  wiU.  Then  as  the 
residuary  clause  devises  all  his  copyhold  estates,  the  estates  supposed  in  the  question, 
being  at  tliat  time  his  copyhold  estates,  must  pass  by  it. 

There  have  been  some  cases  in  which  the  republication  of  a  will  by  a.  codicil  has 
not  had  this  effect.  The  case  of  Stratlimore  v.  Bowes,  in  the  7th  vol.  Term  Reports, 
is  one.  In  tliese  cases  it  was  manifest  from  the  language  of  the  codicil  that  the 
testator  did  not  intend  to  pass  his  lands  purchased  after  the  will. 

[404]  Nothing  of  that  kind  is  to  be  found  in  tliis  codicil.  It  must  therefore  have 
the  usual  effect,  and  the  will  must  pass  these  copyholds'. 

Eldon,  (Earl  of) :  The  Judges  having  given  their  opinions  in  answer  to  tlie 
questions  put  to  them  on  this  and  tlie  former  occasion,  it  is  sufficient  for  me  to  say 
that  I  concur  in  all  those  opinions. 


£405]  APPEAL 

From  the  Court  of  Chancery  of  Ireland. 

BLAKENEY  and  Wif^,— Appellants ;  BAGGOTT, — Respondent. 

[Mews'  Dig.  vii.  241  ;  viii.  774,  827;  xiv.  1773;  S.C.  3  Bli.  N.S.  237.     See 
Butler  \.  Miller,  1867,  I.R.  1  Eq.  195.] 

F.  C.  tenant  for  life,  with  power  to  lease  for  31  years,  and  M.  C.  his  son,  tenant  in 
tail.  F.  C.  makes  a  lease  of  the  lauds  of  O.  his  attorney,  for  three  lives,  of 
which  M.  C.  is  ona  M.  C,  while  an  improvident  young  man, 
executes  an  agreement,  written  on  the  counterpart  of  the  lease  in 
the  hands  of  O.,  by  which,  in  consideration  of  £20,  he  confirms 
the  lease  granted  by  his  father,  and  engages  to  renew  it  for 
an  additional  three  lives.  The  agreement  is  dated  1749,  and  the  first  three 
lives  expire  in  1817,  and  then  the  representative  of  0.  claims  a  renewal  for 
other  three  lives,  pursuant  to  tlie  agreement,  and  files  his  bill  for  specific  per- 
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formance.  But  the  bill  dismissed  ;  for  the  agreement  is  of  too  doubtful  and 
suspicious  a  character  for  a  specific  performance,  and  the  time  elapsed  under 
circumstances  which  did  not  impl}-  ac([uiescence;  and  the  judgment  affirmed 
in  Dom.  Proc. 

By  marriage  settlement,  dated  the  lOtli  July  1716,  Francis  Cuff  became  entitled 
to  certain  lands  in  the  county  of  Galway  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  power  to  Francis  Cuff  to  make  leases  of  the  same  for  31  years  in 
possession,  at  the  most  improved  rent. 

By  lease,  dated  15th  October  17i5,  Francis  Cuff  demised  the  lands  to  Samuel 
Owens,  his  attorney,  for  three  lives,  at  a  yearly  rent  of  £40. 

[406]  In  December  1741),  Michael  Cuff,  the  son  of  Francis,  having  come  of  age,  by 
an  agreement  witli  Owens,  and  written  on  the  back  of  Owens's  counterpart  of  the 
lease,  engaged,  in  consideration  of  a  sum  of  £20,  to  confirm  the  lease  made  by  his 
father,  and  after  the  e.vpiration  of  the  lives,  to  renew  tlie  same  for  a  further  term  of 
three  lives.     The  agreement  was  not  registered  till  June  1760. 

In  1760,  Francis  Cuff  died,  and  Michael,  the  son,  afterwards,  in  the  same  year, 
conveyed  the  lands  to  trustees  to  the  use  of  himself  for  life,  remainder  to  his  two 
daughters  and  only  lawful  issue,  Catherine  Anne  and  Wilhelmina  Cuff,  in  tail  male, 
as  tenants  in  common. 

In  1775,  Catlierine  Anne  intermarried  with  John  Lloyd  Baggott,  and  after  their 
deatli,  their  son,  Thomas  Neville  Baggott  (tlie  Respondent),  became  entitled  to  his 
mother's  undivided  moiety  of  the  lands,  and  purchased  the  other  moiety  at  a  sale 
under  a  decree  of  the  Court  of  Chancery,  in  1814. 

On  the  death  of  Samuel  Owens,  in  1780,  his  only  son,  Samuel  Lea  Owens,  became 
entitled  to  his  interest  in  the  demised  premises,  and  on  his  death  in  1813,  his 
daughter,  Catherine  Anne,  became  entitled  under  his  will  to  his  interest  in  the  pre- 
mises, and  intermarried  with  Robert  Blakeney  (the  Appellant). 

Samuel  Lea  Owens  was  the  last  of  the  lives  in  tlie  lease,  from  Francis  Cuff  to 
Samuel  Owens,  and  soon  after  his  death  Blakeney  and  his  wife  applied  to  Baggott  for 
a  renewal  of  the  lease  for  other  three  lives,  pursuant  to  the  agreement  of  1749,  between 
Michael  Cuff  and  Samuel  Owens,  and  Baggott  having  refused  to  renew,  they,  on  the 
18th  April  1817,  served  the  usual  notice,  and  made  the  usual  tender  of  rent,  with  a 
view  to  a  suit  for  specific  performance. 

Accordingly,  on  the  15th  December  1820,  Blakeney  [407]  and  wife  filed  their  bill 
in  Chancery  for  a  specific  performance  of  the  agreement,  to  which  Baggott  put  in  his 
answer,  and  admitted  that  at  the  time  he  purchased  the  undivided  moiety  of  his  wife's 
sister,  he  had  notice  of  the  agreement  indorsed  on  Owens's  counterpart  of  the  lease 
from  Francis  Cuff,  but  that  it  was  stated  at  the  time  that  the  agreement  had  been 
fraudulently  obtained  and  could  not  be  enforced,  and  admitted  that  this  interest 
might  have  been  sold  cheaper  in  consequence  of  the  agreement,  as  a  purchaser  might 
be  e.xposed  in  consequence  of  it  to  the  trouble  and  expense  of  a  suit  in  equity. 

Evidence  was  given  that  Samuel  Owens  was  the  law-agent  of  Francis  Cuff,  and  of 
the  value  of  the  lands,  to  show  that  rent  of  £40  wa,s  not  the  most  improved  rent  that 
could  have  been  had  for  the  premises  in  1745,  and  that  the  £20  paid  to  Michael  Cuft' 
was  almost  a  mere  nominal  consideration. 

On  the  10th  June  1825,  the  cause  ca-me  on  for  hearing,  and  the  bill  was  dismissed, 
each  party  abiding  his  own  costs,  and  on  the  17th  February  1826  this  decree  was 
confirmed  on  rehearing. 

From  these  decrees  Blakeney  and  Wife  appealed  to  the  Lords. 

Sugden  (afterwards  Solicitor-General),  and  Pepys,  for  Appelliints  : 

The  confirmation  of  the  lease,  and  the  agreement  of  1749,  formed  one  entire 
transaction,  and  the  consideration  was  paid  for  both. 

Then  as  to  the  lapse  of  time,  if  a  lessor  suffered  a  lessee  to  enjoy  for  60  years,  and 
then  brought  an  ejectment,  equity  would  protect  the  interest.  The  question  of  lapse  of 
time  did  not  depend  on  any  statute  of  limitations,  but  on  the  injustice  of  retracing 
these  long  [408]  passed  transactions.  After  an  acquiescence  of  80  years,  equity 
would  not  suffer  the  question  of  the  validity  of  the  agreement  to  be  discussed.  So  in 
a  late  case,  where  a  trustee  had  purchased  for  himself,  and  this  had  been  acquiesced  in 
for  18  years.  Sir  W.  Grant  had  refused  to  open  up  tlie  transaction,  though  in  its 
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origin  it  was  clearly  invalid.     Muth  v.  Atwood,  5  Ves.  845,  Morse  v.  Royal,  12  Ves. 

371,  372,  374,  377,  were  decided  on  the  same  principle,  as  was  that  of  Scott  v.  Dunbar 

(not  reported),  which  was  decided  in  this  House  ou  the  20th  February  1826. 

[Lord    Lyndhurst,    (Chancellor) :    The    acquiescence    might    be    under    the    first 

covenant,  but  what  acquiescence  has  there  been  in  the  second?     The  first  was  to 

ratify,  the  second  to  renew,  and  there  might  be  a  good  consideration  for  the  one  and 

not  for  the  otlier.] 

It  was  objected  that  Owens  was  the  law-agent,  but  he  was  the  agent  not  of  the  son, 

but  of  the  father. 

As  to  the  consideration,  the  question  ought  not  to  be  agitated  after  such  a  lapse 
of  time. 

[Eldon  (Earl  of) :  It  is  stated  in  your  case  that  the  agreement  was  made  for  a  sum 
of  money.  There  is  no  evidence  of  that  whatever.  In  these  Irish  causes  we  have  to 
look  into  tlie  whole  of  the  proceedings  to  hunt  down  the  facts  stated  in  the  cases. 
What  is  tliat  but  to  mislead  the  House?  There  is  hardly  one  of  them  that  ought  to 
be  laid  on  the  table.] 

The  case  stated  the  substance  of  tht  bill  and  answer. 

As  to  the  point  of  notice,  the  Respondent  purchased  with  full  notice  of  the  agree- 
ment, and  subject  to  it,  and  had  no  right  now  to  question  it ;  Lord  Kensington  v. 
Phillips,  5  Dow,  61.  The  party  selling  had  no  interest  in  the  dispute,  and  tlie 
purchaser  purchased  with  notice  of  and  subject  to  tlie  agreement,  and  at  a  [409] 
cheaper  rate  than  he  otherwise  would  have  purchased,  on  account  of  the  agreement, 
and  had  no  good  claim  to  that  for  which  he  had  not  paid.  Every  objection  which  was 
made  on  the  other  side  might  be  answered,  had  it  not  been  for  the  lapse  of  time. 

Lord  Manners  :  I  took  it  as  a  fact  that  £.'2Q  was  the  consideration,  and  it  was  so 
stated  and  not  denied,  though  it  was  not  distinctly  in  evidence. 

Home,  for  Respondents:  The  short  but  decisive  objection  to  the  agreement  of 
1749  was  that  it  was  founded  in  fraud.  It  was  in  proof  that  Owens  was  the  law-agent 
of  Francis  Cuffe,  and  he  might  be  fairly  presumed  to  know  that  he  was  only  tenant 
for  life  under  the  settlement  of  1716;  and  yet  there  was  no  person  who  looked  at 
the  lease  but  must  at  once  suppose  that  Francis  had  the  fee.  Michael,  an  improvident 
young  man,  must  have  been  made  to  suppose  that  his  father  had  the  absolute  disposal 
of  the  property,  and  he  saw  that  the  lease  was  granted  for  three  lives,  of  which  he 
himself  was  one ;  so  that  it  appeared  that  he,  as  heir  of  his  father,  could  not  possibly 
have  any  advantage  from  the  reversion.  Under  this  impression  he  con- 
firmed the  lease,  and  made  the  agreement  of  1749,  and  with  sucii  an 
impression  he  must  have  thought  £20  or  even  £5  a  god-send.  Both  in  the  lease  and 
in  the  memorial  Michael  was  described  as  the  son  and  heir  of  tlie  father,  and  the 
reversion  was  taken  to  the  father  and  his  heirs  and  assigns  ;  so  that  the  son  could 
have  no  idea  that  his  father  was  only  tenant  for  life,  and  he  himself  tenant  in  tail. 
Then  the  agreement  was  in  the  form  of  an  indorsement  on  the  back  of  the  lease,  and 
even  that  was  not  produced  in  evidence,  but  tiie  matter  rested  on  secondary  evidence; 
and  there  was  no  indorsement  on  [410]  the  counterpart :  and  the  indorsement  on  his 
own  lease  was  kept  in  his  pocket  till  1760. 

Then  as  to  the  lapse  of  time,  in  dealing  with  a  reversion  a  considerable  lapse  of  time 
must  be  contemplated,  and  all  that  had  been  said  about  lapse  of  time  had  no  applica^ 
tion  to  this  case;  the  supposed  right  to  a  renewal  did  not  accrue  till  1817,  and  it  was 
incumbent  on  one  who  claimed  to  have  the  benefit  of  the  agreement,  to  have  full  and 
complete  evidence  of  consideration  when  the  right  accrued. 
The  reasons  stated  in  the  case  for  the  appellant  were. 

First :  That  the  said  article,  for  the  specific  performance  of  which  Appellants  filed 
their  bill,  had  been  acquiesced  in  and  acted  upon  by  all  the  parties  interested,  for  a 
period  of  fifty-seven  years  at  least,  namely,  from  the  death  of  Francis  Cuffe,  in  May 
1760,  to  tlie  death  of  Samuel  Lea  Owens,  in  March  1817.  The  case  of  the  Respondent 
himself  establishes  an  acting  under  the  article  of  1749,  and  an  acquiescence  in  its 
fairness  by  Michael  Cuffe,  the  tenant  in  tail,  and  his  assignees,  for  fifty-seven 
years,  viz.  from  1760,  the  time  of  the  death  of  Francis  Cuffe,  the  tenant  for  life,  to  the 
year  1817,  when  the  last  of  the  lives  named  in  the  lease  of  1745  died  ;  inasmuch  as  the 
lease  of  1745  was  by  the  Respondent's  case  utterly  void  as  against  Michael  Cuffe,  who 
became  seised  in  tail  in  1760  ;  and  if  so,  no  acceptance  of  rent  could  set  it  up,  and  tbe 
tenure,  the  possession,  and  payment  of  rent  for  these  fifty-seven  years,  is  by  the 
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Respondent  referred  to  tlie  lease  of  1745,  which  lease  could  only  be  vidid,  as  against 
Michael  Cuffe  and  his  assigns,  by  virtue  of  tlie  article  of  17411. 

Second  :  That  tlie  said  article  constituted  one  entire  agreement  entered  into  for 
tlie  one  consideration,  namely,  the  sum  of  £20,  and  the  rent  and  so  forth  [411]  agreed 
to  be  paid  ;  and  tliat  there  is  not  any  principle  of  etiuity  warranting  the  holding  said 
article  valid  so  far  as  it  covenants  to  ratify  the  lease  of  1745,  and  invalid  and  void  so 
far  as  it  covenants  to  renew  tliat  lease. 

Third:  That  as  to  one  moiety  of  the  lands  and  premises  in  said  article,  the 
respondent  is  a  mere  volunteer,  namely,  under  a  voluntary  settlement  made  after 
marriage,  and  without  consideration.  That,  as  to  the  other  half  moiety,  the  said 
Respondent  is  a  mere  purchaser,  with  full  and  even  express  notice  of  this  article,  and 
even  an  abatement  in  the  price,  on  account  of  the  interest  subsisting  under  this 
article. 

Fourth  :  That  it  is  not  possible  now  to  restore  to  tlie  parties  their  lelative  situa- 
tion at  the  time  of  the  making  this  contract. 

Fifth  :  That  there  was  no  sufficient  evidence  in  the  case  tO'  impeach  tliis  agreement 
for  fraud  or  any  other  cause   rendering  it  void  in  a  court  of  equity. 

Sixth:  That  as  Michael  Cuffe,  the  tenant  in  tail,  who  in  the  year  1760  acquired 
the  fee  and  settled  the  estate  by  a  deed,  under  which  the  respondent  derives,  did  not 
impeach  said  article  of  1749,  it  would  be  against  every  principle  of  equity  to  permit 
the  assignees  to  avoid  that  article,  particularly  after  the  lapse  of  sixty-seven  years, 
after  the  death  of  all  the  parties,  and  the  loss  of  all  evidence  as  to  the  contemporaneous 
circumstances  of  the  contract. 

Seventh:  That  the  decree  complained  of,  if  not  erroneous  oo  the  grounds  before 
stated,  was  clearly  wrong  in  not  directing  that  the  sum  paid  as  part  consideration 
for  the  article  of  1  749,  with  interest  thereon  from  the  year  1749,  should  be  refunded. 

Eighth  :  That  the  article  of  the  11th  December  1749  never  having  been  impeached 
by  respondent,  or  any  of  the  parties  aforesaid,  and  no  bill  having  been  [412]  filed  to 
impeach  the  same,  it  should,  according  to  the  rules  of  equity,  be  considered  as  a  fair 
and  subsisting  a.gre©ment. 

The  reason  stated  in  the  case  for  the  respondents,  was, 

Because  the  contract  sought  to  be  carried  into  specific  execution,  (if  any  such  were 
ever  executed),  is  indefinite,  unreasonable,  and  fraudulent,  and  there  has  been  no 
confirmation  of  it,  so  as  to  dispense  with  proof  of  the  fairness  of  the  transaction. 

Lord  Manners  (2d  March,  1829) :  I  will  state  the  grounds  on  which  I  decided  this 
case  in  the  Court  below.  This  was  a  proceeding  instituted  in  the  Court  of  Chancery, 
in  Ireland,  for  the  specific  performance  of  an  agreement  for  the  renewal  of  a  lease  for 
three  lives,  and  the  Court  was  of  opinion  that  it  was  not  a  case  in  which  it  ought  to 
interfere  to  enforce  a  specific  performance. 

The  facts  were  these: — In  1745,  Francis  Cuffe,  being  tenant  for  life,  with  power 
to  lease  for  .31  years,  at  the  most  improved  rent,  demised  the  land  in  question  for 
three  lives,  at  a  rent  of  £40  a  year,  to  Samuel  Owens,  his  attorney.  In  1749,  articles 
of  agreement  were  indorsed  on  that  part  of  the  lease  which  was  in  the  possession 
of  Owens,  by  which  Michael,  the  son  of  Francis,  engaged  to  confirm  the  lease  granted 
by  his  father,  and  to  renew  the  lease  for  a  further  term  of  three  lives.  The  con- 
sideration was  not  mentioned  in  tlie  memorial  of  the  agreement  registered  in  1760  ; 
but  it  was  admitted  on  both  sides  that  it  was  £20.  In  1760,  Francis  Cuffe  died,  and 
soon  after  the  articles  were  registered.  No  great  importance  was  attached,  in  con- 
sidering the  case,  to  the  delay  in  the  registration  ;  but  yet,  in  the  absence  of  all 
evidence  to  account  for  it,  it  was  a  little  suspicious,  considering  that  in  Ireland  it 
was  from  the  date  of  the  registration  that  they  had  [413]  their  priority,  and  it  was 
rather  singular  that  in  a  transaction  of  this  kind,  if  it  was  fair,  the  registration  had 
not  been  made  as  soon  as  it  conveniently  could  be. 

In  1760,  when  Francis  Cuffe  died,  Michael  settled  his  interest  in  the  lands  on  his 
wife  and  daughters  ;  that  settlement  was  made  for  valuable  consideration,  and  in 
furtherance  of  the  object  of  the  will  of  the  father  of  his  wife,  under  which  he  derived 
considerable  advantages  ;  and  under  that  settlement  the  respondent,  who  married  one 
of  the  daughters  of  Michael  Cuffe,  derived  his  title. 

Michael  died  in  1763,  and  the  last  of  the  lives  in  the  lease  of  1745  fell  in  1817. 
and  the  bill  for  the  specific  performance  of  the  agreement  of  1749,   for  a   further 
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renewal  for  three  lives,  was  filed  in  1820.     The  Court  did  not  think  that,  under  the 
cirfuiustnnces.  a  specific  performance  ought  to  be  decreed,  and  dismissed  the  bill.  ^ 

If  this  had  been  a  recent  transaction  it  is  manifestly  impossible  that  a  specific 
performance  could  be  decreed.  Here  was  an  improvident  young  man,  dealing  with 
his  expectancies,  making  an  agreement  with  an  attorney  to  ratify  a  lease  which  was 
void  at  law,  and  to  renew  for  a  further  term  of  three  lives,  for  a  consideration  of 
£20,  which  was  so  grossly  inadequate,  and  the  whole  transaction  savouring  so 
strongly  of  fraud,  that  the  matter  could  not  stand  the  test  of  a  court  of  equity. 

Then  the  question  was,  whether  length  of  time  and  possession  did  not  take  the 
case  out  of  the  ordinary  rule  of  equity,  and  preclude  the  right  to  impeach  the  fair- 
ness of  the  transaction.  As  to  the  possession,  it  was  to  be  referred  to  the  lease  of 
1745,  and  the  subsequent  renewal  was  not  to  take  place  till  after  the  lease  of  1745 
had  expired.  But  it  was  said  that  the  lease  of  1745  could  not  have  been  available 
against  Michael,  [414]  except  under  the  article  of  1749,  and  that  the  confirmation  of 
the  old,  and  the  agreement  for  tlie  new,  lease,  constituted  one  entire  transaction, 
and  that  both  the  old  and  the  new  lease  should  stand.  I  thought  they  were  two  dis- 
tinct matters,  the  one  being  the  act  of  the  father,  the  other  that  of  the  son,  dealing 
with  his  expectations,  and  that  the  one  might  be  fair  and  the  other  not.  Then  con- 
sider the  character  of  the  agreement  for  the  renewal,  and  that  the  only  consideration 
was  a  sum  of  £20.  If  valuable  consideration  had  been  given,  I  admit,  that  without 
reference  to  -whether  that  consideration  was  adequate  or  not,  the  transaction  might 
be  taken  to  be  one  and  entire.  But  it  appeared  to  me  that  the  consideration  was 
something  so  extremely  low  and  frivolous,  that  it  could  not  reasonably  be  taken  to 
be  a  valuable  consideration,  and  tliat  it  was  rather  an  indication  of  fraud  on  the  one 
hand,  and  improvidence  on  the  other,  and  that  the  agreement  was  therefore  one  to 
which  the  Court  could  not  give  effect. 

The  same  reasoning  applies  to  the  other  moiety.  That  moiety  was  purchased 
w-ith  notices,  and  it  was  contended  that  it  was  so  purchased  with  the  conviction  that 
the  purchaser  would  be  compelled  to  renew.  It  did  not  appear  so  to  me  when  the 
cause  was  in  the  Court  below,  nor  does  it  appear  so  now.  He  who  sold  wished  to 
exonerate  himself,  and  might  have  therefore  sold  the  cheaper.  But  that  would  raise 
an  equity  only  between  the  vendor  and  the  purchaser,  with  which  the  lessee  had 
nothing  at  all  to  do. 

I  was  of  opinion  in  Macqtiarrle  v.  Andrevs,  that  in  a  case  of  this  kind  the  lessee 
had  nothing  to  do  with  the  matter,  but  that  the  equity  arose  only  between  the  vendor 
and  purchaser,  and  that  if  relief  ought  to  be  granted  in  the  one  case,  so  it  ought  in 
the  other. 

These  were  the  grounds  on  which  I  thought  that  the  [415]  case  was  of  too  doubtful 
a  nature  for  a  court  of  equity  to  interfere.  If  ever  there  was  a  case  in  which  evidence 
of  fairness,  if  any  such  there  was,  ought  to  have  been  treasured  up,  it  was  in  the  case 
of  a  transaction  like  this.  As  it  stood,  the  case  was  too  doubtful  to  come  within  the 
principle  of  specific  performance,  and  the  length  of  time  elapsed  under  circumstances 
which  did  not  imply  an  acquiescence. 

The  only  other  point  is  the  question  which  has  been  raised  as  to  the  interest  of 
the  £20  since  1749.  But  this  is  not  a  bill  by  the  respondent  to  set  aside  the  instru- 
ment, and  the  question  does  not  properly  arise.  He  wants  no  relief  in  equity  ;  he 
has  the  legal  estate.  Whether  a  bill  to  set  the  agreement  aside  would  be  entertained 
by  a  court  of  equity,  is  at  least  doubtful.  Lord  Thurlow  said  that  he  would  not 
entertain  a  bill  to  set  aside  an  instrument  which  was  a  piece  of  mere  waste  paper. 
If  the  transaction  had  really  been  fair,  a  bill  should  have  been  filed  to  perpetuate  the 
testimony  of  witnesses.  As  the  case  stood,  I  thought  myself  bound  to  dismiss  the 
bill,  leaving  the  appellant  to  any  other  remedy  to  which  he  might  by  law  be  entitled. 

In  this  judgment  the  Lord  Chancellor  and  the  rest  of  the  House  concurred,  and 
on  the  lOtii  June  1829  ordered  and  adjudged  that  tlie  decree  complained  of  be 
aflSrmed. 
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[416]  ERROR : 

From  the  Court  of  King's  Bench. 

EDWARD  VIGOR  YOX,— Plaintiff  in  Error;  BISHOP  of  CHESTER,— Z)e/emian« 

in  Error. 

[Mews'  Dig.  V.  1234  ;  S.C.  3  Bli.  N.S.  123  ;  6  Bing.  1,  and  in  K.B.  2  B.  and  C.  635  ; 
4  Dowl.  and  Ry.  93.  The  sale  of  next  presentations  and  agreements  to  exercise 
rights  of  patronage  in  favour  of  particular  persons  are  now  rendered  invalid 
by  i.he  Benefices  Act  1S98  (61  and  62  Vict.  c.  48),  s.  1  (1)  (6) ;  (3) ;  but  (s.  1  (7) )  in 
.1  ''auiily  settlement  a  life  interest  to  the  settlor  mav  be  reserved.  See  also  Walsh 
v.  hishop  of  Lincoln,  1875,  L.  R.  10  C.  P.  518.] 

Bargain  and  sale  of  a  next  presentation,  the  incumbent,  to  the  knowledge  of  both 
parties,  being  in  extremis,  but  without  the  privity  of,  or  view  to  the  nomina- 
tion of  any  particular  clerk :  held  by  the  House  of  Lords,  reversing  decisions 
of  the  Court  of  Great  Sessions  of  Chester  and  of  the  Court  of  King's  Bench, 
that  this  is  not  simony  so  as  to  entitle  the  Bishop  to  reject  the  clerk  subse- 
quently presented. 

Thomas  Joseph  Trafltord  being  entitled  to  the  advowson  of  the  rectory  of  the 
church  of  Wilmslow,  in  the  county  and  diocese  of  Chester,  by  indenture  of  bargain 
and  sale,  bearing  date  the  12th  of  November  1819,  conveyed  the  same  to  Edward 
Vigor  Fox,  the  plaintiff  in  ei'ror.  The  then  incumbent,  the  Rev.  Mr.  Bradshaw,  was 
at  the  time  of  the  execution  of  the  indenture,  to  tlie  knowledge  of  both  parties,  i?i 
extremis,  and  not  expected  to  live  long,  and  in  point  of  fact  he  died  in  a  few  hours 
after.  It  did  not  appear,  however,  that  either  of  the  parties  had  at  the  time  any 
particular  clerk  in  view  for  the  next  presentation,  nor  that  the  Rev.  George  Uppleby, 
the  clerk  who  was  afterwards  presented,  knew  any  thing  of  the  transaction.  When 
Mr.  Uppleby  was  presented  by  the  plaintiff,  the  Bishop  refused  to  admit  him,  and 
thereupon  the  plaintiff  brought  his  qiiare  impedit,  in  the  Court  of  Great  Sessions  of 
Chester,  setting  forth  his  title  to  present,  and  how  derived. 

The  defendant  craved  oyer  of  the  indenture  made  [417]  between  the  plaintiff  and 
Trafford,  whereby  it  was  witnessed,  that  in  consideration  of  £6000  paid  to  Trafford 
by  the  plaintiff,  the  former  had  granted,  bargained,  sold  and  demised,  and  by  the 
said  inde''ture  did  grant,  etc.  all  that  the  advowson,  donation,  right  of  patronage,  pre- 
sentation, and  free  disposition  of,  in,  and  to  the  rectory  and  parish  church  of  Wilm- 
slow, with  the  rights,  members,  and  appurtenances  thereunto  belonging:  habendum, 
for  ninety-nine  years,  if  Trafford  should  so  long  live.  With  a  proviso  that  wlien 
and  so  soon  as  he  the  said  Edward  Vigor  Fox,  his  executors,  etc.  should  have  pre- 
sented to  the  said  rectory  or  church  of  Wilmslow,  by  reason  of  the  same  having  be^ 
come  vacant  or  void  by  the  death,  resignation,  deprivation,  eviction,  promotion  or 
cession  of  J.  Bradshaw  the  incumbent,  or  otherwise,  or  through  the  wilful  neglect  or 
default  of  him  the  said  Edward  Vigor  Fox,  his  executors,  etc.,  the  said  rectory  or 
church  should  have  been  suft'ered,  as  to  the  presentation  or  right  of  presentation 
thereto,  to  lapse,  he  the  said  Edward  Vigor  Fox,  his  executors,  etc.,  should  and  would 
at  any  time  or  times  thereafter,  at  the  request  and  proper  costs  and  charges  of  the 
said  Thomas  Joseph  Trafford,  or  such  person  as  he  should  appoint,  rehassign  the  said 
advowson  to  him  the  said  Thomas  Joseph  Trafford  or  such  person  as  aforesaid,  for 
all  the  residue  which  should  be  then  unexpired  of  the  said  term  of  ninety-nine  years, 
free  from  all  incumbrances  by  the  said  Edward  Vigor  Fox,  his  executors,  etc. 

The  Bishop  then  pleaded  several  pleas,  the  main  point  of  which  was,  that  the 
contract  between  the  parties  was  a  device  and  contrivance  to  evade  the  policy  of  the 
law,  and  that  it  was  corrupt  and  simoniacal,  and  therefore  void.  The  cause  having 
been  i.rought  to  issue  and  having  come  on  for  trial,  the  juiy  found  a  [418]  special 
verdict,  in  which  they  set  forth  that  before  and  on  the  12th  day  of  November,  in  the 
year  of  our  Lord  1819,  the  said  Thomas  Josepli  Traft'ord  was  seised  of  the  manor  and 
advowson  within  mentioned,  and  that  before  and  on  the  said  12th  day  of  November, 
in  the  said  year  of  our  Lord  1819,  tlie  within  named  Joseph  Bradshaw  was  the  in- 
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cumbent  of  the  within  named  church,  in  the  pleadings  within  mentioned.  And  that 
tlie  said  church  was  then  full  of  the  said  Joseph  Bvadshaw,  to  wit,  at  the  parish  of 
Wilmslow,  within  mentioned,  in  the  county  of  Chester  within  mentioned  ;  and  that 
the  said  Joseph  Bradshaw,  so  then  being  such  incunibont  of,  and  tilling  the  said 
church  as  aforesaid,  was,  before  and  upon  the  said  12th  day  of  November^  in  the  said 
year  of  our  Lord  1819,  afflicted  with  a  mortal  disease,  so  that  he  was  then  in  extreme 
danger  of  his  life,  and  his  life  was  tliereby  tlien  greatly  despaired  of;  and  that  he 
was  and  continued  so  afflicted  with  such  mortal  disease,  and  in  extreme  danger  of 
his  life,  and  liis  life  was  and  continued  to  be  greatly  despaired  of  until  the  time  of 
his  death,  and  that  the  said  Josepli  Bradshaw  so  being  such  incumbent  as  aforesaid 
died  of  the  said  mortal  disease,  on  the  said  12th  day  of  November,  in  the  said  year 
of  our  Lord  1819,  at  half-past  eleven  o'clock  at  night  of  the  same  12th  day  of  Novem- 
ber, to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid.  And  that  on  the  said 
12th  day  of  November,  in  the  said  year  of  our  Lord  1819,  at  ten  minutes  before  three 
o'clock  in  the  afternoon  of  the  same  day,  and  whilst  the  said  Joseph  Bradshaw  was 
such  incumbent  as  aforesaid,  an  agreement  was  made  and  concluded,  between  the 
said  Thomas  Joseph  Trafford,  so  being  seised  of  the  said  manor  and  advowson  as 
aforesaid,  and  the  said  Edward  Vigor  Fox,  for  the  sale,  by  tlie  said  Thomas  Joseph 
Trafford  to  the  said  [419]  Edward  Vigor  Fox,  of  the  next  turn  or  presentation  of  the 
said  church,  for  and  in  consideration  of  £6000  of  lawful  money  of  Great  Britain  ; 
that  on  the  said  12th  day  of  November,  in  the  said  year  of  our  Lord  1819,  and  imme- 
diately after  the  making  of  such  agreement,  they,  the  said  Thomas  Joseph  Trafford 
and  Edward  Vigor  Fox,  in  pursuance  of  such  agreement,  and  in  order  to  carry  the 
same  into  effect,  and  as  an  expedient  to  convey  the  next  presentation  alone,  sealed  and 
delivered  the  within  mentioned  indenture,  bearing  date  the  r2th  day  of  November, 
in  the  said  year  of  our  Lord  1819,  and  of  which  said  indenture  the  said  Bishop  hath 
within  had  oyer,  and  which  is  within  set  forth  upon  such  oyer  thereof,  to  wit,  at  the 
parish  aforesaid,  in  the  county  aforesaid  ;  and  that  the  said  agreement  was  made,  and 
the  said  indenture  was  sealed  and  delivered  in  the  life  time  of  the  said  Joseph  Brad- 
shaw ;  and  that  the  said  Joseph  Bradshaw,  at  the  time  of  making  the  said  agreement, 
and  also  at  the  time  of  sealing  and  delivering  the  said  indenture,  was  afflicted  with 
the  said  mortal  disease,  and  in  extreme  danger  of  his  life,  and  that  his  life  was 
thereby  then  greatly  despaired  of.  And  that  the  said  Thomas  Joseph  Trafford  and 
the  said  Edward  Vigor  Fox,  at  the  time  of  making  the  said  agreement,  and  also  at 
the  time  of  sealing  and  delivering  the  said  indenture,  well  knew  and  believed  that 
the  said  Joseph  Bradshaw  was  afflicted  with  the  said  mortal  disease,  and  was  in  ex- 
treme danger  of  his  life,  and  that  his  life  was  thereby  then  greatly  despaired  of  at 
the  parish  aforesaid,  in  the  county  aforesaid  ;  and  that  the  said  agreement  was  made 
and  concluded,  and  the  said  indenture  was  sealed  and  delivered  without  any  know- 
ledge or  privity  whatsoever  of  the  said  George  I^ppleby,  and  without  any  intention 
to  present  the  said  George  Uppleby  to  the  said  [420]  church  when  it  should  become 
vacant,  but  whether  or  not,  etc. 

Upon  the  argument  on  this  special  verdict,  which  took  place  on  or  about  the  4th 
June  1822,  the  Court  of  Great  Sessions  at  Chester  were  divided  in  opinion,  but  in 
order  to  carry  the  cause  up  to  a  higher  tribunal  the  judgment  was  entered  for  the 
defendant  by  consent. 

On  a  writ  of  error,  the  judgment  of  the  Court  below  was  affirmed  in  Hilary  term, 
1824  ;  and  this  writ  of  error  is  brought  to  reverse  both  judgments. 

The  question  raised  by  this  special  verdict  is,  whether  the  sale  of  a  next  presenta- 
tion, the  incumbent  being  in  extremis,  within  the  knowledge  of  both  contracting 
jiartirs,  but  without  the  privity  of  or  a  view  to  the  nomination  of  the  particular  clerk, 
be  alone,  without  other  circumstances,  void,  on  the  ground  of  simony. 
The  statute  of  31  Eliz.  c.  6,  s.  5,  enacts, 

"  And  for  the  avoiding  of  simony  and  corruption,  in  presentations,  collations 
and  donations  of  and  to  benefices,  dignities,  prebends,  and  other  livings  and  promo- 
tions ecclesiastical,  and  in  admissions,  institutions  and  inductions  to  the  same; 

"  Be  it  further  enacted  by  the  authority  aforesaid.  That  if  any  person  or  persons, 
bodies  politic  and  corporate,  shall  or  do  at  any  time  after  the  end  of  forty  days  next 
after  the  end  of  this  session  of  Parliament,  for  any  sum  of  money,  reward,  gift, 
profit  or  benefit,  directly  or  indirectly,  or  for  or  by  reason  of  any  promise,  agreement, 
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grant,  bond,  covenant  or  other  assurances,  of  or  for  any  sum  of  money,  reward,  gift, 
jirofit  or  benefit  whatsoever,  directly  or  indirectly,  present  or  collate  any  person  to 
any  benefice  with  cure  of  souls,  dignity,  prebend  or  living  ec'clesiastical,  or  give  or 
bestow  the  same  for  or  in  respect  of  any  such  corrupt  cause  or  consideration  ;  tluit 
[421]  then  every  such  presentation,  collation,  gift  and  Isestowing,  and  every  admis- 
sion, institution,  investiture  and  induction  thereupon,  shall  \x  utterly  void,  frus- 
trate, and  of  none  effect  in  law  ;  and  that  it  shall  and  may  be  lawful  to  and  for  the 
Queen's  Majesty,  her  heirs  and  successors,  to  present,  collate  unto,  or  give  or  bestow 
every  such  benefice,  dignity,  prebend  and  living  ecclesiastical,  for  that  one  time  or 
turn  only:  and  that  all  and  every  person  or  persons,  bodies  politic  and  corporate, 
that  from  thenceforth  shall  give  or  take  any  such  sum  of  money,  reward,  gift  or 
benefit,  directly  or  indirectly,  or  that  shall  take  or  make  any  such  promise,  grant, 
bond,  covenant  or  other  assurance,  shall  forfeit  and  lose  the  double  value  of  one 
year's  profit  of  every  such  benefice,  dignity,  prebend  and  living  ecclesiastical,  and 
the  person  so  corruptly  taking,  procuring,  seeking  or  accepting  any  such  benefice, 
dignity,  prebend  or  living,  shall  thereupon  and  from  thenceforth  be  adjudged  a 
disabled  person  in  law  to  have  or  enjoy  the  same  benefice,  dignity,  prebend  or  living 
ecclesiastical." 

Mr.  Sergeant  Cross,  for  plaintiff  in  error,  relied  principally  on  the  case  of  Barrett 
v.  Ghibb,  2  Sir  W.  Black,  1052,  decided  in  C.  B.  about  fifty  years  ago,  a  case  the 
authority  of  which  had  never  been  quftstioned  from  that  time  till  now.  It  was  an 
issue  friini  Chancery,  and  Sir  W.  Blackstone  stated  the  point  decided  in  these  words  : 
"  On  the  purchase  of  an  advowson  in  fee,  the  incumbent  heing  in  erf  rem  is,  but  without 
any  privity  of  the  clerk,  the  next  presentation  is  not  void  as  being  on  a  simoniacal 
contract."  There  was  no  case  to  give  colour  of  support  to  the  judgment  of  the  Court 
below,  except  that  of  Sheldon  v.  Brett,  which  consisted  of  two  or  three  lines  in  a  small 
[422]  note-book  of  Sir  H.  Winch,  published  fifty  years  after  his  death,  which  con- 
tains this  notable  piece  of  law,  that  the  sale  of  the  next  avoidance  when  the  incumbent 
was  sick  and  ready  to  die,  was  simony. 

The  following  cases  were  cited  :  Smith  v.  Shelhurne,  Cro.  El.  685  ;  S.  C,  Moore, 
916  ;  Sheldon  v.  Brett,  Winch,  6.3  ;  Stephems  v.  Wall,  Dyer,  282  (b),  1  And.  15  ;  Bishop 
of  Lincoln  v.  Wolverston,  5  Burr.  1504;  Doctor  Hutchinson's  Case,  12  Co.  101,  .'? 
Inst.  154  ;  Mackaller  v.  Todderick,  Cro.  Car.  .3.37.  353.  361  ;  Grey  v.  Hesketh,  Amb. 
263;  Barrett  v.  Gluhh,  2  Sir  W.  Black.  1052;  Greenwood  v.  Bishop  of  London,  1 
March,  252  ;  Winchcomhe  v.  Bishop  of  Winchester  and  Another,  Hob.  165,  Noy,  25, 
S.C. ;  Kitchen  v.  Calvert,  Lane,  102  ;  Brookesby's  Case,  Cro.  El.  174,  1  Leon.  165  ;  Baker 
V.  Rogers.  Cro.  El.  788  ;  Bishop  of  St.  David's  v.  Lucy,  12  Mod.  237  :  Walker  v. 
Hamersly,  Skin.  90,  3  Lev.  115,  S.C. 

For  the  plaintiff  in  error  it  was  contended  that  the  judgments  of  the  Courts  of 
Great  Sessions  and  of  the  King's  Bench  ought  to  be  reversed,  for  the  following  among 
other  reasons  : 

That  by  the  law  of  England,  the  patronage  or  the  right  of  presenting  to  a  benefice 
is  a  property  or  estate  capable  of  being  conveyed  in  fee,  for  life,  for  years,  for  any 
number  of  turns,  or  for  the  next  turn  only,  whilst  the  church  is  full ;  when  it  is  empty, 
incapable  of  being  conveyed,  because  it  is  like  the  rent  of  an  estate  become  in  arrear, 
which  is  a  chose  in  action,  and  cannot  be  assigned.  But  the  church  is  full  as  long  as 
the  incumbent  is  alive  ;  and  is  equally  so  whilst  he  is  in  his  last  sickness,  as  in  full 
health. 

The  patron,  therefore,  of  a  living  may  be  changed  at  any  time  till  the  last  moment 
of  the  existence  of  an  incumbent,  and  a  new  patron  substituted  ;  and  neither  [423]  the 
common  nor  statute  law  imposes  any  restriction  in  this  respect  on  lay  patrons. 

It  is  the  exercise  only  of  tlie  right  of  presenting  by  the  patron  for  the  time  being 
which  is  a  public  trust,  and  as  such  controlled  by  law  :  which  sufficiently  guards  the 
interests  of  the  church,  by  providing  that  the  existing  patron  shall  not  nominate 
from  corrupt  motives,  or  by  reason  or  in  consequence  of  a  corrupt  contract. 

This  restriction  arises  from  the  statute  31  Eliz.  c.  6,  and  from  this  statute  only: 
and  the  question  turns  entirely  upon  the  construction  to  be  put  upon  its  provisions. 
It  is  a  penal  statute,  and  it  creates  forfeitures  ;  and  therefore,  according  to  the 
acknowledged  principle  of  law,  must  be  construed  strictly,  and  not  extended  by  a  sup- 
posed equitv. 
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This  statute  avoids  the  presentation  which  the  patron  for  tlie  time  being  makes,  for 
any  money,  reward,  gift,  profit  or  benefit,  arising  directly  or  indirectly,  or  for  any 
promise  of  such  reward,  directly  or  indirectly.  It  is  direct  or  indirect  reward,  not 
direct  or  indirect  presentation,  which  it  prohibits  in  express  terms. 

That  in  the  present  case,  Mr.  Fox,  the  jilaintifi'  in  error,  was  the  patron  at  the 
time  of  the  actual  vacancy,  and  he  selected  the  clerk  without  any  communication  with 
Mr.  Trafford  ;  and  his  selection  was  not  influenced  or  produced  by  money  or  reward, 
directly  or  indirectly.  The  presentation  by  the  actual  patron  is  not  tainted  with 
the  least  suspicion  of  simony. 

To  bring  tlie  case  within  the  provisions  of  the  Act,  it  must  be  contended,  as  it  was  in 
the  Courts  below,  that  Mr.  Trafford  was  to  be  considered  as  the  patron  presenting  the 
clerk,  and  receiving  the  reward  for  that  purpose,  and  the  plaintiff  in  error  as  the  mere 
instrument  to  carry  such  presentation  into  effect.  But  tiiere  [424]  is  nothing  in  the 
finding  of  the  jury  to  warrant  such  a  conclusion. 

It  is  admitted,  that  the  grant  of  a  nest  presentation  during  the  life  of  an  incum- 
bent may  be  void,  on  the  ground  of  simony  ;  but  tiiat  is  where  the  contract  is  really 
simoniacal ;  a  contract  for  the  presentation  by  the  patron  of  a  particular  clerk,  for 
money,  and  the  conveyance  of  the  next  presentation  is  a  contrivance  or  instrument  to 
cany  it  into  effect,  and  is  so  found  by  the  jury.  This  will  be  illustrated  by  the  case 
of  Winchcomhe  and  Fuleston,  the  leading  case  on  the  subject;  the  pleadings  are  in 
Winch's  Entries,  887,  and  fully  explain  the  nature  of  the  transaction.  The  contract 
was  made  between  the  clerk  to  be  presented  and  the  patron,  the  incumbent  being  then 
sick  of  a  grievous  disease,  and  expected  every  day  to  die,  that  in  consideration  of  £90, 
to  be  paid  by  the  clerk  to  the  patron,  he  should  procure  him  to  be  presented  to  the 
church  when  vacant,  and  to  assure  such  presentation  he  should  grant  the  next  avoid- 
ance to  a  person,  a  familiar  friend  of  the  clerk,  specially  nominated  and  appointed 
by  him  in  confidence  to  make  the  presentation,  with  tlie  intent  tliat  the  clerk  should 
be  presented  ;  and  it  is  averred,  that  in  performance  of  this  contract  the  grant  was 
made,  and  the  contract  was  so  found  by  the  jury.  Here  was  a  clear  simoniacal  con- 
tract :  and  the  substituted  patron  was  the  mere  instrument  to  carry  the  contract  into 
effect,  and  to  appoint  the  particular  clerk.  The  case  of  Closse  v.  Pomroy  is  nearly 
to  the  same  effect;  and  is  another  instance  of  a  contrivance  to  carry  into  effect  a 
simoniacal  contract. 

That,  if  the  presentation  do  not  appear  upon  the  face  of  the  pleadings  to  be 
clearly  simoniacal,  that  is,  a  presentation  by  the  existing  patron,  of  the  clerk,  for 
reward,  it  is  a  question  for  the  jury  whether  each  [425]  transaction  be  or  be  not  a  shift 
or  contrivance  to  carry  a  simoniacal  contract  into  effect  ;  as,  under  the  statutes 
against  usury,  if  there  appear  on  the  face  of  an  instrument  a  loan,  and  a  reservation 
of  illegal  interest,  the  Court  can  give  judgment  against  it.s  validity,  but  if  the  trans- 
action does  not  appear  on  the  face  of  it  necessarily  tO'  be  usurious,  it  is  a  question  of 
fact  for  the  jury,  and  whetlier  it  be  a  shift  or  contrivance  or  not.  In  botli  the  cases, 
the  really  simoniacal  or  usurious  contract  ought  to  be  shown  by  a  special  plea  when  a 
special  plea  is  required  ;  and  in  all  cases  found  by  the  jury. 

That  the  defendant  has  not  pleaded  in  this  case,  and  the  jury  have  not  found,  that 
there  was  any  corrupt  or  simoniacal  contract  that  Trafford  should  present  the  olerk, 
and  that  the  grant  of  the  next  presentation  was  a  mere  contrivance  to  carry  it  into. 
effect. 

That  in  the  absence  of  such  a  finding,  the  Court  cannot  make  any  presumption 
against  the  validity  of  the  grant.  Simony  as  well  as  fraud  is  not  to  be  presumed, 
but  found. 

That  if  it  were  competent  for  the  Court  to  make  any  presumption,  the  facts 
pleaded  and  found  do  not  warrant  any  such  presumption  in  this  case. 

If  it  had  been  found  that  money  was  to  have  been  given  to  Trafford,  if  Uppleby 
should  be  presented,  or  tliat  it  was  the  purpose  or  even  intent  of  the  plaintiff  to  have 
presented  Uppleby,  it  might  have  been  argued  that  the  grant  was  made  for  that  pur- 
pose, and  if  so,  the  grant  may  possibl}^  be  said  to  be  an  instrument  to  carry  into  effect 
the  particular  appointment ;  and  the  clerk  may  possibly  be  said  to  have  been  presented 
by  tlie  former  patron.  In  such  a  ease  the  substituted  patron  has  no  power  of  selection, 
but  is  a  mere  instrument,  and  the  appointment,  made  virtually  by  the  old  patron,  is 
an  appointment  made  for  reward.  But  if  [426]  there  is  no  intention  or  purpose  to 
present  any  particular  clerk,  the  new  patron  is  a  free  agent,  may  select  whom  he 
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pleases,  and  if  he  select  any  clerk,  without  reward,  he  is  not  within  either  the  letter  or 
spirit  of  the  Act.  The  selection  of  the  clerk,  the  object  aimed  at  by  the  statute,  is  free 
from  all  taint.  The  old  patron  parts  with  and  the  new  patron  purchases  the  rifjht  of 
selection,  by  means  of  the  grant,  and  that  of  right  is  fairly  and  properly  e.xercised. 

That  the  judgment  of  the  Court  of  Ring's  Bench  proceeds  in  a  great  degree  upon 
the  ground  tliat  Courts  have  a  right  to  oonsider  what  is  an  evasion  of  a  statute,  a 
power  which,  it  is  humbly  conceived  does  not  apply  at  least  to  the  case  of  a  penal 
statute  creating  forfeitures,  and  if  allowed  to  be  exercised,  would  lead  to-  great  doubti 
and  uncertainty  in  the  law. 

That,  upon  referring  to  decided  cases,  there  is  none  in  which  it  has  been  held  that 
the  grant  of  a  next  presentation,  the  incumbent  being  in  extremis,  is  void,  a  short  note 
in  Winch,  63,  excepted,  in  which  mention  is  made  of  its  having  been  so  adjudged  in 
Chancery,  but  under  what  circumstances  does  not  appear  ;  it  may  have  been  so  ad- 
judged on  the  special  facts. 

That,  on  the  other  hand,  there  is  a  solemn  decision  of  the  Court,  that  by  the  grant 
of  an  advowson,  when  the  incumbent  was  on  his  death-bed,  and  it  was  uncertain 
whether  he  would  live  over  the  night,  with  full  knowledge  in  tlie  contracting  parties, 
the  next  presentation  did  pass,  and  was  not  avoided  by  simony,  which  is  a  direct 
authority  for  the  plaintifif  in  error.  If  the  grant  of  next  presentation,  when  united 
with  all  other  future  presentations,  was  not  void,  the  grant  of  the  next  presentation 
alone  could  not  be  so.  This  decision  has  never  yet  been  questioned  until  the  present 
case. 

[427]  For  the  defendant  in  error,  it  was  contended  that  the  judgments  ought  to 
be  affirmed,  for  the  following  among  other  reasons : 

First :  Because  simony  was  an  offence  by  the  common  law  of  the  land,  antecedently 
to  the  statute  of  31st  Eliz.  c.  6;  and  the  transaction,  as  stated  upon  the  record,  was  a 
corrupt  and  simoniacal  contract  for  the  sale  of  the  next  turn  or  presentation,  under 
the  special  circumstances  of  the  case.  (1  Institute  17  B.  3  Institute  156.  Mackaller 
V.  Todderick.  Cro.  Car.  361.  Winclicuinb  v.  Pidleston,  Hob.  167.  Bartlett  v.  Vinor. 
Carth.  252.) 

Secondly  :  Because  the  presentation  in  the  present  case  was  substantially  a  pre- 
sentation by  Mr.  Trafford  the  seller,  and  was  by  him  a  presentation  for  nmney. 

Thirdly  :  Because  the  transaction  in  question  was  a  shift  and  contrivance  to  evade 
the  provisions  of  the  statute  of  the  31st  Eliz.  c.  6. 

Fourthly :  Because  it  was  a  presentation  by  Mr.  Trafford,  for  money,  of  such 
clerk  as  Mr.  Fox  might  nominate ;  and  because  a  contract  to  such  effect  is  simoniacal, 
tliough  it  may  have  passed  without  the  privity  of  the  clerk  who  may  afterwards  happen 
to  be  presented  ;  the  privity  of  a  clerk  is  not  a  necessary  ingredient  in  a  corrupt  or 
simoniacal  contract,  as  has  been  established  by  several  authorities,  and  particularly 
in  Doctor  Hutchinson's  case,  12  Rep.  100;  and  in  the  case  of  BaJcer  v.  Rogers,  Cro. 
Eliz.  788. 

Fifthly  :  Because,  by  law,  no  grant  can  be  made  of  the  next  presentation  when  the 
church  is  empty  ;  of  which  rule,  though  it  has  been  sometimes  said  that  tlie  reason  is, 
that  the  presentation  is  then  a  fruit  fallen,  or  that  it  is  a  mere  personal  privilege,  or 
that  is  severed  from  the  advowson,  and  would  pass  to  the  executor,  the  true  and 
substantial  reason  is  public  utility,  and  the  better  to  guard  against  the  mischiefs  of 
simony,  as  was  expressly  laid  down  by  Lord  Mansfield,  Chief  Justice,  [428]  and  Mr. 
Justice  Wilmot,  in  the  Bishop  of  Lincoln  v.  Wolforstan,  3  Burrough,  I50i  ;  and  be- 
cause the  contract  in  the  present  instance  was  made  upon  the  footing  and  under- 
standing of  the  church  being  fuU  in  name  and  form  only,  but  vacant  in  substance  and 
reality.  (Bruokeshy's  Case,  Cro.  Eliz.  174  S.C.  1  Leonard,  167.  3  Leonard,  256. 
Dyer,"  282). 

Sixthly :  Because  the  law,  of  which  the  object  and  policy  is  the  presenting  to 
benefices,  with  cure  of  souls,  of  men  of  learning  and  piety,  and  the  preventing  of 
scandal  to  religion  and  prejudice  to  the  church,  by  preferments  either  of  improper 
persons  or  from  corrupt  motives,  will  not  endure  the  danger  which  would  arise  from 
tlie  sale  of  the  right  of  presentation  when  the  incumbent  is  at  the  point  of  deatli, 
where  the  contracting  parties  know  that  fact,  and  where  the  contract  is  made  with  a 
view  to  and  upon  the  terms  of  an  immediate  presentation. 

Seventhly  :  Because  there  is  no  miscliief  intended  to  be  guarded  against  by  the 
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rule  of  law  proliibiting  tlie  sale  of  the  next  presentation  when  the  church  is  empty, 
which  might  not  be  equally  incurred  if  such  presentation  could  be  sold  when  the  in- 
cumbent is  on  his  death-bed,  and  known  to  be  so  both  to  the  buyer  and  to  the  seller. 

Eighthly  :  Because  tJie  statute  31  Eliz.  c.  6,  ought  to  receive  a  liberal  construction, 
in  order  to  reach  the  evil  for  the  remedy  of  which  it  was  passed  and  because  the  deed 
set  forth  in  the  record  was  only  a  contrivance  to  pass  an  immediate  presentation  for 
money,  in  violation  of  the  policy  and  evasion  of  the  provisions  of  the  statute. 

Lastly:  Because  in  Slieldon  v.  Brett,  Winch,  63,  it  was  expressly  decided,  that  a. 
grant  of  the  next  turn  for  mone}'  was  simoniacal,  when  the  parson  was  sick  in  his  bed, 
and  ready  to  die. 

[429]  Eldon  (Earl  of) :  I  rise,  my  Lords,  with  the  permission  of  the  Lord  Chan- 
cellor, to  propose  the  question  to  be  put  to  the  Judges,  in  this  very  important  case; 
for  it  would  be  very  important  thougli  there  had  been  no  other  cases  bearing  upon  it, 
and  it  is  of  great  importance,  regard  being  had  to  some  cases  which  have  been  already 
decided. 

As  to  the  case  of  Barrett  v.  Ghihh,  I  think  it  a  very  strong  case  indeed,  and  it  is  one 
which  I  have  often  had  occasion  to  consider. 

That  case  has  the  authority  of  Lord  Chancellor  Bathurst,  and  that  of  the  Court 
of  Common  Pleas,  when  Lord  Chief  Justice  De  Grey  sat  in  court,  and  of  other  eminent 
Judges.  I  happen  to  know  that  when  Lord  Ch.  J.  De  Grey  sat  with  Lord  Bathurst, 
hearing  a  case  in  the  Court  of  Chancery,  his  Lordship  said  that  he  never  liked  equity 
so  well  as  when  it  was  like  law,  while  Lord  Mansfield  on  the  otlier  hand  said  that  he 
never  liked  law  so  well  as  when  it  was  like  equity.  In  that  case  Lord  Batliurst  thought 
that  the  agreement  might  be  carried  into  s.pecific  execution,  if,  under  the  circum- 
stances, the  law  would  allow  it ;  and  the  Judges  of  the  Court  of  Common  Pleas  were 
of  opinion  that,  under  the  circumstances,  the  advowson  might  be  sold. 

It  was  argued  in  this  case  that  there  was  no  fraud  in  fact  found  by  the  jury,  but 
then  there  may  be  a  fraud  on  the  law,  or,  as  my  friend  the  Solicitor-General  expressed 
it,  an  insult  to  an  Act  of  Parliament  ;  and  the  question  will  be,  regard  being  had 
to  the  law  as  to  simony,  if  simony  had  any  thing  to  do  with  this  case,  and  whether 
this  w-as  a  fraud  on  the  law,  and  whether  the  circumstances  were  such  as  to  bring  it 
within  the  principle  of  those  cases  which,  were  held  to  be  a  fraud  [430]  on  the  law, 
although  in  the  language  and  text  of  the  law  no  such  fraud  was  mentioned. 

Your  Lordships  are  not  in  the  habit  of  putting  the  question  directly  to  the  Judges, 
whether  a  decision  is  wrong  or  not :  but  there  is  a  mode  by  which,  salva  dignitate,  we 
can  get  their  opinions  so  as  to  assist  us  in  deciding  the  case  before  us. 

The  question  I  propose  to  put  is,  "  Whether,  on  the  whole  matter,  the  right  to  pre- 
sent, on  the  death  of  Bradshaw,  was  by  law  in  Edward  Vigor  Fox." 

Fox  V.  The  Bishop  of  Chester. 
The  question  which  your  Lordshii)S  have  been  pleased  to  put  to  the  Judges  in  this 
case  is : 

■'  Whether,  upon  the  whole  of  the  matters  stated  or  referred  to  in  the  special 
verdict,  the  right  to  present  to  the  rectory  or  parisli  church  of  Wilmslow,  upon, 
the  death  of  the  Reverend  Joseph  Bradshaw,  was  by  law  vested  in  Edward  Vigor 
Fox,  the  plaintiff  in  error." 

The  Judges  who  heard  tJie  argument  at  your  Lordships'  bar  are  unanimously  of 
opinion  that,  upon  the  whole  of  the  matters  stated  or  referred  to  in  the  special  verdict, 
tlie  right  to  present  to  the  rectory  or  parisli  church  of  Wilmslow,  upon  tlie  death  of  the 
Reverend  Joseph  Bradshaw,  was  by  law  vested  in  Edward  Vigor  Fox,  the  plaintiff  in 
error.  The  patronage  of  churches  was  at  first  yielded  by  the  bishops  to  the  lords 
of  manors  who  founded  or  endowed  them,  and  annexed  to  the  manors  in  which  the 
churches  were  situate. 

By  tlie  grant  o.f  a  manor,  the  advowson  appendant  to  it  passes  to  the  grantee. 
Many  of  these  advowsons  have  since  been  severed  from  the  manor  tO'  which  they 
were  appendant.  Although  advowsons,  when  in  gross,  [431]  as  those  which  are 
separated  from  the  manors  to  which  they  belonged  are  called,  are  a  species  of 
spiritual  trusts,  vet  they  have  been  said  by  Lord  Kenyon  and  otlier  Judges  tO'  be 
trusts  connected  with  interests ;  and  they  certainly  do  not  lose  the  temporal  character 
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which  orig-inally  belonged  tOi  tlieni,  but  may  be  sold  eitJier  in  perpetuity  or  for  the 
next  or  any  number  of  avoidances.     If  the  perpetual  advowson  be  sold  when  the 
church  is  void,  the  next  presentation  will  not  pass;  and  if  the  nest  avoidance  only 
be  sold  after  tlie  death  of  the  incumbent,  the  sale  is  altogetlier  void.     It  may  be  wise 
to  carry  tJie  restraint  on  the  sales  of  this  species  of  propert}'  still  further,  and  to 
say  the  next  avoidance  shall  in  no  ease  be  sold  :    undoubtedly  much  simony  is  in- 
directed  committed  by  the  sale  of  next  presentations.     If  it  is  proper  to  prevent  the 
giving  of  money  for  a   presentation,   it  seems  equally   proper  to  jirevent  the  sale 
of  that  which  gives  the  immediate  right  to  present.     But  the  Court,s  of  Law  have 
never  thought  tliat  they  were  autliorized  to  go  tJiis  length  ;  and  even  in  cases  where 
the  purchasei  of  the  next  presentation  seemed  to  bring  a  party  nearer  tO'  simony 
than  in  any  other,  it  was  found  necessary  to  have  the  aid  of  the  Legislature  to  pre- 
vent such  purchases.     A  clergyman   might  buy   a   next  presentation   and    [present 
himself,  before  the  passing  of  the  statute  of  the  12  Ann.  o.   12.     The  preamble  to 
t!ie  second  section  of  that  Act  states  that  "  some  of  the  clergy  have  procured  prefer- 
ments for  themselves  by  bu3'ing  ecclesiastical  livings;"  and  then  the  section  provides, 
that  if  any  one  who  shall,  either  dii-«ictly  or  indirectly,  take  or  procure  the  next 
avoidance  for  money,  reward,  gift,  profit  or  benefit,  shall  bei  presented  or  collated 
(which  words  limit  tJie  operation  of  the  Act  tO'  clerg}-nien),  that  it  shall  be  [432] 
deemed  simoniacal.     It  seenis  to  me  that  if  the  terms  of  the  statute  of  Elizabeth 
could  be  extended  by  Equity,  that  the  case  of  a  clergTi-man  buying  a  presentation 
with  the  intention  of   presenting  himself,   might   have  been   reached  without  any 
other  act  of  Parliament.     If  such  a  case  as  this  was  not  within  the  statute  of  Eliza- 
beth, tJie  case  on  which  your  Lordships  have  desired  our  opinion  cannot  be  affected 
by  that  statute.     The  church  in  tlie  present  case  was  full ;  no  clergyman  was  privy 
to  the  agreement;  and  the  living  was  not  intended  b.v  the  plaintiff  in  error,  at  the 
time  he  bought  the  presentation,  for  the  clerk  that  he  afterwards  presented.     I  would 
observe  that  persons  liave  recovered  who'  appeared  to  be  dying.     The  special  verdict 
only  states  tliat  tlie  incumbent,  at  the  time  of  tlie  sale,  wai-  afflicted  with  a  mortal 
disease,  so  that  he  was  then  in  extreme  danger  of  hds  life,  and  his  life  was  thereby 
greatly  despiired  of,  and  that  he  was  so  afflicted  with  such  mortal  disease  and  in 
extreme  danger  of  his  life,  and  his  life  was  and  continued  to  he  greatly  despaired 
rf  until  his  death,  which  happened  at  half  past  eleven  at  night  of  the  day  on  which 
the  sale  was  completed.     Many  who  are  afflicted  witli  mortal  diseases,  and  are  from 
such  diseases  thought  to  be  in  imminent  danger  Oif  dying,  live  for  a  considerable 
time,  and  the  effect  of  the  diseases  are  sometimes  so  far  suspended,  that  tlie  persons 
so  afflicted  become  again  capable  of  performing  the  duties  belonging  to  their  station 
in  life.     If  this  conveyance  was  void   it  must  have  been  void  at  the  time  it  was 
executed,  and  would  remain  void   in  whatever  hands  and  under  whatever  circum- 
stances the  right  of  presentation  might  have  passed:    now  if  this  incumbent  had 
been  restored  to  apparent  health,  and  tJie  vendee  had  sold  the  presentation  to  another 
person  ignorant  of  [433]  the  circumstances  under  which  the  first  sale  was  made. 
it  would  be  most  unjust  to  hold  that  the  second  sale  was  void,  and  yet  tliis  would 
be  the  necessary  consequence  of  a  decision  that  the  first  sale  was  simoniacal. 

Whilst  the  law  permits  tlie  next  presentation  to>  livings  to  be  sold  during  the 
life  of  the  incumbents,  as  long  as  the  incumbent  is  alive  the  sale  is  good.  Every  one 
wlio  purchases  a  next  presentation  contemplates  the  death  of  the  incumbent ;  if  this 
contemplation  made  the  sale  void,  no  sale  of  a  next  avoidance  could  be  good.  If 
the  death  of  the  incumbent  and  the  prospect  of  using  the  presentation  may  bei  con- 
templated, the  time  when  the  death  is  to  happen  cannot  be  material.  This  case  has 
been  compared  by  tlie  Counsel  for  the  defendant  in  error  to  those  of  contemplation 
of  bankruptcy  which  is  injurious  to  creditors.  A  transfer  of  goods  or  payment  of 
money  in  contemplation  of  bankruptcy  was,  before  the  6  Geo.  4,  void  ;  by  tliat  Act 
sucii  a  transfer  or  payment  is  an  act  of  bankruptcy,  because  such  transactions  are 
direct  frauds  on  the  creditors  of  the  bankrupts.  But  the  death  of  an  incumbent 
may  be  contemplated,  and  tlie  purchasing  of  the  next  avoidance  in  consequence  of 
such  contemplation  is  no  fraud  ujion  any  one  ;  the  cases  therefore  have  no  resemblance 
to  each  other.  Tlie  making  the  legality  of  the  transaction  to  depend  on  the  state  of 
the  incumbent's  health  would  give  occasion  to  mucli  expensive  litigation,  and  pro- 
bably to  much  false  swearing,  and  would  keep  churches  for  a  long  time  void.     The 
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attairs  of  meu  are  best  regulated  by  broad  rules,  sul-Ii  as  exclude  all  subtle  disputes, 
all  doubtful  unsatisfactory  inquiries.  It  would  be  difJicult  to  establish  a  rule  that 
should  settle  what  degree  of  probability  of  the  approaching  death  of  an  incumbent 
should  [434]  prevent  the  sale  of  the  next  avoidance  of  a  benefice,  and  more  difficult 
to  ascertain  by  evidence  when  an  incumbent  was  within  that  degree.  I  submit  to 
your  Lordships  that  tlie  most  convenient  rule  is  that  which  I  conceive  the  law  has 
already  established,  namely  that  the  right  to  sell  the  presentation  continues  as 
long  as  the  incumbent  is  iu  existence.  The  judgment  of  tlie  Court  below  is,  accord- 
ing to  tlie  words  of  the  Chief  Justice,  "  founded  on  the  language  of  the  31  Eliz. 
c.  6,  and  the  well  knowni  principle  of  law,  tliat  the  provisions  of  an  Act  of  Parliament 
shall  not  be  evaded  by  shift  or  contrivance."  The  words  of  the  fifth  section  of  the 
Act  are,  "  that  if  any  person  shall,  for  any  sum.  of  money,  reward,  gift,  profit  or 
benefit,  directly  or  indirectly,  or  for  or  by  reason  of  any  promise,  agreement,  bond, 
grant,  covenant  or  other  assurance,  of  or  for  any  sum  of  money,  reward,  gift,  profit 
or  benefit  whatsoever,  directly  or  indirectly,  present  or  collate  any  person  to  any 
benefice,  or  give  or  bestow  the  same  for  or  in  respect  of  any  such  corrupt  cause  or 
consideration."  This  clause  applies  only  to  the  person  presenting  to  the  living  ; 
if  he  has  received  no  reward  or  promise  of  reward,  tlie  presentation  is  not  affected 
by  the  terms  of  the  Act.  The  plaintift'  in  error,  who  made  the  presentation,  received 
no  reward  or  had  any  expectation  of  reward  for  making  this  presentation.  I 
agree  tliat  if  some  other  person  had  i-eceived  a  reward  for  the  plaintiff  iu  error, 
and  was  to  account  to  him  for  iti — if  tlie  plaintiff  in  error  was  not  tlie  real  pur- 
chaser of  the  avoidance,  but  the  person  jn-esented  or  some  one  in  his  behalf — these 
and  many  other  things  might  be  considered  as  frauds  on  the  Act,  and  have  avoided 
the  contract.  But  such  things  should  liave  been  shown  by  the  pleadings,  and  [435] 
found  by  the  jury:  aU  that  appears  on  this  record  is  that  the  plaintiff  in  error 
bouglit  the  next  avoidance  of  a  living  that  was  full,  and  that  without  any  corrupt 
consideration  he  used  the  right  of  presentation  which  he  had  purchased.  All  this 
he  had  a  right  to  do.  There  is  no  circumstance  found  that  sihows  this  is  a  fraud  on 
the  Act,  unless  it  be  a  fraud  on  the  Act  tO'  buy  the  presentation  to  a  living  whicli  the 
seller  and  buyer  expect  will  soon  become  vacant :  presentations  are  bought  and  sold 
every  day  with  this  expectation.  There  is  no  legal  authority  to  support  the  judg- 
ment of  the  Court,  except  a  short  and  loose  note  in  Winch's  Reports,  of  Hutton 
saying  what  used  to  be  done  in  Chancery;  on  the  other  hand,  the  case  of  Barrett 
V.  Glubh  is  directly  opposed  to  the  judgment  of  the  Court  of  King's  Bench.  It  was 
thought  that  case  had  not  the  weiglit  of  a  judicial  decision,  because  it  was  not 
acted  upon  :  but  it  was  acted  upon.  Lord  Bathurst  decreed  the  conveyance  of  the 
advowson  which  supported  the  presentation,  and  gave  the  purchaser  and  his  clerk 
their  costs.  The  seller  must  have  acquiesced  in  this  decision  or  he  would  have  prt^ 
sented  his  quare  irnpedit;  and  if  the  Common  Pleas  had  retained  the  opinion  that 
they  had  certified  tO'  the  Chancellor,  he  might  have  carried  it  by  bill  of  exceptions  to 
the  King's  Bench.  When  the  Chancellor  decreed  a  conveyance,  witliout  doubt  it 
was  such  a  conveyance  as  gave  the  purchaser  a  legal  title  from  a,  time  before  the 
death  of  the  incumbent,  by  making  the  assignment  take  eft'ect  from  the  time  of  the 
contract  to  assign  ;  there  was  therefore  nO'  occasion  for  any  inj  unction,  as  was  supposed 
by  the  King's  Bench.  The  question,  by  the  conveyance  decreed,  was  fairly  raised 
for  .anotlier  court  of  law,  if  the  party  had  not  completely  acquiesced  in  tlie  judg- 
[436]-ment  of  the  Common  Pleas,  confirmed  by  that  of  tlie  Chancellor.  There  are 
no  other  cases  on  the  books  which  tear  much  on  the  question  proposed  tO'  us  by 
your  Lordships. 

For  tlie  reasons  given  in  support  of  the  Judges"  answer  to  that  question,  I  only 
am  responsible. 

Thereafter  the  following  judgment  was  pronounced  and  read  (3d  June  1829): 
Ordered  and  adjudged,  that  the  Judgment  given  in  the  Court  of  King's  Bench, 
affirming  a  Judgment  of  the  Court  of  Great  Sessions  at  Chester,  be  Reversed  ; 
and  that  the  Judgment  given  in  the  said  Court  of  Great  Sessions  at  Chester,  be  also 
Reversed. 
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[437]  IN  ERROR. 

From  the  Court  of  King's  Bench. 

JOHN,  THOMAS  and  GEORGE  ROAKE,— /Va/^Cz/.s  in  Error;  DENN,  on  the  Demise 
of  NOWELL  and  ATKl^SO'S,— Defendant  in  Error. 

[Mews'  Dig.  X.  1452 ;  S.C.  4  Bli.  N.S.  1,  6  Bing.  475,  and  in  C.  P.  2  Bing.  497,  and  in 
K.B.  5,  B.  and  C.  720.  Considered  in  In  re  Miils,  1887,  34  Ch.D.,  190,  191,  and 
see  Lake  v.  Currie,  1852,  2  De  G.,  M.  and  G.  547:  Harvey  v.  Harvey  1875,  32 
L.T.  141:  in  re  Wahh's  Trusts,  1878,  L.R.  1  Ir.  320:  and  tlie  Wills  Act,  1837 
(1  Vict.  c.  26),  s.  27.] 

Tenant  in  fee  of  one  undivided  moiety,  being  tenant  for  life  of  the  other  un- 
divided moiety,  with  power  of  appointment  in  fee,  devises  as  follows:  "I 
hereby  give  and  devise  all  my  freehold  estates  in  the  city  of  London  and 
county  of  Surrey,  or  elsewhere,  to  my  nephew,  John  Roake,  for  his  life,  on  con- 
dition that,  out  of  the  rents  thereof,  he  do  from  time  to  time  keep  such  estates 
in  proper  and  tenantable  repair."  Held  by  the  House  of  Lords,  in  concur- 
rence with  the  unanimous  opinion  of  the  Judges,  that  this  is  not  an  execution 
of  the  power. 

This  was  an  ejectment  in  the  Common  Pleas,  on  the  above  demise®,  against  the 
plaintiffs  in  error,  of  divers  messuages,  corn-mills  and  lands,  in  the  parish  of  God- 
aiming  and  county  of  Surre}'.  The  defendants  (now  plaintiffs  in  error)  pleaded  the 
general  issue.  The  cause  was  tried  at  the  Surrey  spring  assizes,  in  1823,  before  the 
late  Chief  Baron  Richards,  and  the  jury  found  a  special  verdict,  which  stated  : 

That  in  November  1749  Miles  Poole  died  seised  of  the  tenements  in  question  in  fee, 
and  they  descended  to  his  two  daughters  and  co-heirs,  Sarah,  the  wife  of  Thomas 
Scott,  and  Elizabeth,  the  wife  of  Henry  Roake. 

[438]  That,  by  indentures  of  lease  and  release,  in  April  1750,  between  Thomas 
Scott  and  Sarah  his  wife,  and  J.  P.  Roake  and  Elizabeth  his  wife,  of  tlie  first  part, 
George  Johnson  of  the  second  part,  and  AVilliam  Hill  of  the  third  part,  the  premises 
were  conveyed  to  Hill  in  fee,  to  make  him  tenant  to  the  praecipe  in  a.  recovery  which 
was  suffered  and  made  to  enure,  as  to  one  undivided  moiety,  to  the  use  of  T.  Scott  for 
life,  remainder  to  the  use  of  his  wife  Sarah  Scott  for  life,  with  power  of  appodntment, 
by  deed  or  will,  in  fee,  and  for  want  of  such  appointment,  to  the  use  of  the  child  or 
children  of  Scott  by  Sarah  his  wife,  in  tail,  remaindei-  to  the  use  of  Elizabetli  Roake 
for  life,  remainder  to  her  child  or  children  in  tail,  remainder  to  Scott  in  fee;  and 
as  to  tlie  other  undivided  moiety.  tO'  the  use  of  Heniy  Roake  for  life,  remainder  to  the 
use  of  Elizabeth  his  wife  for  life,  with  power  of  appointment  in  fee,  and  in  default 
thereof,  remainder  to  the  child  or  children  of  Henry  Roake  by  Elizabetli  his  wife,  in 
tail,  remainder  to  the  us©  of  Sarah  Scott-  for  life,  remainder  to  lier  children  in  tail, 
remainder  to  Henry  Roake  in  fee. 

That  in  1758  T.  Scott  died  without  issue,  and  that  in  1763  Sarah  Scott  married 
John  Trymmer,  and  that  Jolm  Trymmer  died  without  issue  in  1766,  leaving  his  wife 
Sarah  surviving. 

That  in  1775  Elizabeth  Roake  died,  leaving  Henry  Roake,  her  husband,  and  John 
Roake,  her  son  and  only  child  by  Henry  Roake,  surviving,  and  without  having  made 
any  appointment. 

The  special  verdict  then  stated,  that  on  the  6th  and  7tli  of  September,  1775,  deeds 
of  lease  and  release  were  executed  between  the  said  Henry  Roake  of  the  first  part, 
the  said  John  Roake  of  the  second  part,  the  said  Sarah  Trymmer,  widow,  of  the  third 
part,  B.  ParneU  of  the  fourth  part,  and  James  Morgan  of  the  fifth  [439]  part;  by 
which,  after  reciting  that  the  said  Sarah  Trymmer  had  agreed  to  purchase  of  the  said 
John  Roake  his  interest  in  tlie  undivided  moiety  of  the  said  premises,  subject  to  the 
said  Henry  Roake's  life  interest,  the  same  moiety  was  conveyed  to  ParneU  in  fee,  to 
make  him  a  tenant  to  the  praecipe  in  a  recovery  to  be  suffered  to  the  use  of  the  said 
Henry  Roake  for  life,  remainder  to  the  said  Sarah  Trymmer  in  fee. 

Tliat  the  said  Henry  Roake  died  on  or  about  the  15tli  December,  1777  ;  and  that 
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tlio  said  Sarah  Trynimer,  on  the  6th  of  June  178.'{,  made  and  published  her  will,  in 
writing,  in  the  presence  of  and  attested  by  three  credible  witnesses,  and  thereby  prave 
and  devised  all  her  freehold  estates  in  the  city  of  London  and  count}'  of  Surrey,  or 
elsewhere,  in  the  words  followinuc ;  that  is  to  say, 

"  I  hereby  give  and  devise  all  my  freehold  estates  in  the  city  of  London  and  county 
of  Surrej^  or  elsewhere,  to  my  nephew,  .John  Roake.  for  his  life,  on  condition  that, 
out  of  the  rents  thereof,  he  do  from  time  to  time  keep  such  estates  in  proper  and 
tenantable  repair  ;  and  on  the  decease  of  ni}'  said  nephew,  John  Roake,  I  devise  all 
my  said  estates,  subject  to  and  cliargeable  with  the  payment  of  £30  a  year  to  Ann, 
the  wife  of  the  said  John  Roake,  for  her  life,  by  equal  quarterly  payments,  to  and 
among  his  children  lawfully  begotten,  equally  at  the  age  of  twenty-one,  and  their 
heirs  as  tenants  in  common  ;  but  if  only  one  child  shall  live  to  attain  such  age,  to  him 
or  her,  at  his  or  her  age  of  twenty-one  ;  and  in  case  my  said  nephew,  John  Roake, 
shall  die  without  lawful  issue,  or  such  lawful  issue  shall  die  before  twenty-one,  then 
I  devise  all  the  said  estates,  chargeable  with  sucli  annuity  of  £30  a  year  to  the  said 
Ann  Roake,  for  her  life,  in  manner  aforesaid,  to  and  [440]  among  ni}'  nephern's  and 
nieces,  Miles,  Thomas,  John,  James  and  Sarah  Penfold,  and  Susannah  Longman,  or 
such  of  them  as  shall  be  then  living,  their  heirs  and  assigns  for  ever." 

The  special  verdict  then  stated,  that  the  said  Sarah  Trymmer,  on  the  -Ith  Decem- 
ber 1786,  died  without  re^voking  her  said  will,  the  said  John  Roake  being  then  living 
and  her  heir  at  law  ;  and  that  the  said  Sarah  Tr3-mmer  had  not  at  the  time  of  making 
her  said  will,  or  at  the  time  of  her  death,  any  other  freehold  lands,  tenements  or  heredi- 
taments in  tlie  county  of  Surrey,  than  those  mentioned  in  the  declaration. 

That  by  indenture  quadrupartite  of  the  26th  April  1787,  between  the  said  John 
Roake,  nephew  and  heir  at  law,  and  also  tlie  devisee  for  life  named  in  the  will  of  the 
said  Sarah  Trymmer,  of  the  first  part:  the  said  Miles  Poole  Penfold,  Thomas  Penfold, 
John  Wornham  Penfold,  James  Penfold,  Sarah  Penfold,  spinster,  and  Susannali 
Longman,  spinster,  the  said  nephews  and  nieces  and  devisees  in  reversion  named  in 
the  said  will  of  the  said  Sarah  Trj-mmer,  of  the  second  part:  the  said  B.  Parnell  of 
the  third  part;  and  Thomas  Holland  of  the  fourth  part:  after  reciting  among  other 
things  the  death  of  the  said  Sarah  Trymmer  on  the'  4th  of  December  1786,  and  that 
a  recovery  had  never  been  suffered  pursuant  to  tlie  deed  of  the  7th  of  September 
1775,  it  was  agreed  that  the  said  Tliomas  Holland  should  recover  the  said  tenements 
with  the  appurtenances  against  the  said  B.  Parnell,  as  tenant  to  the  praecipe  in  a 
recovery,  to  enure  to  the  same  uses  as  those  Cixpressed  in  tlie  said  Sarah  Trymmer's 
will,  or  such  of  thenn  as  were  capable  of  taking  effect. 

That  a  common  recovery  of  one  moiety  was  suffered  accordingh'. 
That  by  an  indenture  of  the  5th  of  Xovember  1789,  [441]  and  duly  executed, 
between  the  said  John  Roake  and  Richard  Nowell,  Roake  covenanted  to  levy  a  fine  of 
the  tenements  mentioned  in  the  declaration  to  Nowell  and  his  heirs,  to  the  use  of 
Roake  and  his  heirs,  and  that  a.  fine  was  levied  accordingly  in  Michaelmas  term 
30  Geo.  3. 

That  by  indentures  of  lease  and  release  of  the  3d  and  -Ith  of  July  1797.  and  duly 
executed,  the  release  being  made  between  the  said  John  Roake  and  Elizabeth  his  wife 
of  the  first  part,  the  said  Richard  Nowell  of  the  second  part,  and  John  Radcliffe  of 
the  tliird  part:  the  premises  were  conven^ed  tO'  Nowell  in  fee,  to  make  him  tenant  to 
the  praecipe  of  a  recovery  to  be  suffered  for  the  purpose  of  barring  all  estates  tail 
and  remainders  and  reversions  to  the  use  of  such  person  or  persons  as  the  said  John 
Roake  should  appoint,  and  for  default  of  appointment,  to  the  said  John  Roake  in 
fee. 

That  a  common  recovery  was  suffered  accordingly. 

The  special  verdict  tlien  stated,  that  by  indentures  of  lease  and  release  and  ap- 
pointment, made  the  20tli  and  21st  of  May  1802,  between  the  said  John  Roake  of  the 
first  part,  the  said  Richard  Nowell  of  the  second  part,  John  Atkinson  of  the  tliird  part. 
William  Smith  of  the  fourth  part,  and  William  Atkinson  of  the  fifth  part:  the  said 
John  Roake,  in  consideration  of  £1220  purchase  money,  £582  2s.  2d.  of  which  was 
paid  to  William  Smith,  and  £637  17s.  lOd.,  the  residue,  tO'  Roake,  appointed  and 
granted  and  released  all  the  tenements  in  the  declaration  mentioned  to-  such  uses  as 
Richard  Nowell  should  appoint,  and  in  default  of  appointment,  to  NoweU  for  life, 
remainder  to  J.  Atkinson  as  a  trustee  to  bar  dower,  remainder  to  the  heirs  of  Nowell. 
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That  the  said  John  Roake  died  on  the  l."5th  of  February  1803,  and  left  the  defen- 
dants, John  Henry  Roake,  [442]  Thomas  William  Roake,  Elizabeth  Roake,  and  George 
Roake,  who  were  his  only  children,  him  surviving  ;  and  that  the  said  Joim  Henry 
Roake  was  bom  on  the  20th  November  17s7,  the  said  Thomas  William  Roake  on  the 
25th  of  August  1789,  the  said  Elizateth  Roake  on  the  4th  of  March  179^,  and  the  said 
George  Roake  on  the  12th  of  May  1795. 

The  special  verdict  then  stated  the  demise  on  the  2d  of  July  1811,  by  Xowell  to  the 
plaintiff  below,  John  Denn,  on  which  the  action  of  ejectment  was  brought,  and  the 
speci.al  verdict  found,  which  was  argued  twice;  first  in  Trinity  term  1824,  and 
secondly  in  Michaelmas  term  in  the  same  year,  when  the  Court  took  time  to  consider 
their  judgment,  and  in  Trinity  term  1825  gave  judgment  for  the  defendants  in  the 
ejectment. 

The  questions  stated  to  be  argued  were: 

Fii-«t.  Wietlier,  under  Mrs.  Trymmer's  will,  the  children  of  John  Roake  took  con- 
tingent remainders,  and  were  barred  by  the  fine  of  Michaelmas  term  30  Geo.  3. 

Second.  Whether,  as  to  a  moiety,  Mrs.  Trymmer's  will  was  a  valid  execution  of 
the  power  of  appointment  resei-\'ed  by  the  deed  of  2Gth  April  1750  ;  and  whether  the 
estate  tail  which  John  Roake  took  under  that  deed,  in  def.ault  of  appointment  by 
the  said  Sarah  Scott  (afte^rwards  Sarah  Ti-j-mmer),  was  barred  by  the  recovery  suffered 
in  Trinity  term  37  Geo.  3.  But  the  argument  was  confined  by  the  Court  to  the  ques- 
tion on  tlie  execution  of  the  power  of  appointment ;  the  first  question  liaving  been 
decided  on  this  same  will,  in  the  House  of  Lords,  in  the  case  between  Randoll  and 
others,  plaintiff's,  and  the  now  plaintiffs  in  error,  who,  with  their  deceased  sister, 
were  the  defendants  in  error  in  that  case.  The  same  question  had  also  then  [443] 
been  decided  in  the  case  of  Doe  v.  NotreH,  1  M.  and  S.  327,  between  the  same  parties 
as  in  the  present  case,  except  the  nominal  plaintiff's.  Although  the  judgment  of  the 
Court  of  Common  Pleas  was  not  given,  as  appears  by  the  record,  until  the  llth  June, 
Trinity  term  1825,  the  opinion  of  the  Court  was  pronounced  in  Hilai-y  term  1825, 
and  the  defendant,  Nowell,  prematurely  brought  his  writ  of  error,  tested  the  10th 
February,  and  returnable  in  fifteen  days  of  Easter,  the  first  return  of  the  following 
Easter  term  in  the  King's  Bench,  on  which  he  assigned  general  errors  in  Michaelmas 
term  1825,  and  the  now  plaintiff's  in  error  joined  in  error,  and  the  same  was  argued 
in  Trinity  term  1826  ;  and  the  Court  having  taken  time  to  coaisider,  afterwards, 
during  the  same  term,  reversed  the  judgment  of  the  Court  of  Common  Pleas.  (See 
B.  and  C.  vol.  5,  part  3,  p.  720.)  Upon  which  judgment  of  reversal,  the  defendants 
below  brought  the  present  writ  of  error  in  the  House  of  Lords,  and  have  assigned 
general  errors,  and  the  special  error  in  the  record  arising  from  the  fact  above  men- 
tioned ;  namely,  the  return  of  the  writ  of  error,  which  was  brought  by  the  plaintiff' 
below,  on  the  judgment  of  the  Court  of  Common  Pleas,  before  the  judgment  was  given  ; 
and  the  plaintiffs  in  error  (the  defendants  in  the  original  ejectment)  prayed  that 
the  judgment  of  the  Court  of  King's  Bench  might  be  reversed,  for  the  following, 
among  other  reasons : 

1.  In  matter  of  form.  There  was  such  a  defect  in  the  writ  of  error  in  the  King's 
Bench,  as  was  not  amendable  or  curable  under  the  statute  5  Geo.  1,  c.  13,  and  the  writ 
of  error  ought  to  have  been  quashed.  (See  Wright  v.  Canning,  2  Strange,  807  ;  Can- 
ning v.  Wright.  2  Lord  Raymond.  1531,  S.C.  ;  Vice  v.  Burton,  2  Strange,  891,  S.P.  ; 
and  in  addition  toi  those  cases,  [444]  Tiejeindnz  v.  Eandolph,  2  Strange,  834  ;  and 
Wilson.  V.  Ingohlsby,  2  Lord  Ra^-mond,  1 1 79.)  In  the  last  case,  the  Court  said,  though 
the  record  was  transcribed  after  judgment  given,  the  record  was  not  to  be  considered 
as  removed  ;  and  in  Vice  v.  Burton,  the  plaintiff'  in  error  took  the  exception  after 
failure  of  an  objection  in  argument  in  error: — and  in  Rejeindoz  v.  liandolpli  the 
writ  of  error  i-eturnable  before  judgment  given  was  quashed,  and  the  plaintiff  in 
error  paid  costs.  In  SomervHh  v.  Wliife,  5  East,  145,  the  writ  of  error,  tho'Ugii  re- 
turnable before  the  judgment  given,  operated  as  a  supersedeas  upon  tlie  judgment, 
because  the  judgment,  when  signed  in  the  same  term,  relates  back  tO'  the  first  day  of 
term  ;  and  in  Hill  v.  Tehh,  1  N.  R.  298,  it  was  held  tliat  a  writ  of  error  might  be  made 
returnable  before  the  day  on  which  the  judgment  is  actually  signed,  if  the  writ  of 
error  and  judgment  are  of  the  same  term  :  the  reason  of  the  two  last  decisions  seems 
to  confirm  the  authority  of  the  cases  before  cited,  the  writ  of  error  and  the  judgment 
in  each  of  those  cases  not  being  of  the  same  term.     Tlie  judgment  in  the  action  is  the 
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true  foundation  of  the  writ  of  error,  (Gravall  v.  Stvmpson,  1  B.  and  P.  479),  and  the 
error  objected  in  this  case  is  similar  to  that  of  bringing  an  action  before  the  cause  of 
action  siccrued,  which  would  be  ground  for  a  writ  of  error. 

2.  On  the  merits.  The  will  of  Sarah  Tryuniier  was  a  good  execution  of  her  power, 
on  the  autliority  of  the  case  of  Standen  v.  Stkitulen,  2  Ves.  jun.  589.  For  at  the  time 
of  making  her  will,  she  had  no  freehold  estates  in  the  county  of  Surrey, 
except  the  undivided  moiety  of  the  tenement  in  tlie  county  of  Surrey,  which  was 
subject  to  her  power  of  appointment.  Consequently  her  will  would  have  been  totally 
inoperative  at  law  as  to  any  tenements  in  the  county  of  Surrey,  unless  it  [445]  were 
allowed  to  operate  as  an  execution  of  the  power.  It  appears  from  the  printed  reports 
of  this  case,  in  2  Bingh.  497,  Doe  v.  Roake,  and  5  Barn,  and  C.  720.  Demi  v.  Roake, 
that  the  Courts  below  reasoned  upon  the  assumption  that  Sarah  Trymmer  was  seised 
in  fee  of  one  undivided  moiety  of  the  tenements  in  the  county  of  Surrey,  and  was 
seised  of  tlie  other  moiety  for  life,  with  a  power  of  appointment;  whereas  it  is  appa- 
rent, upon  the  face  of  the  special  verdict,  that  she  was  not  seised  in  fee  of  one  moietv, 
inasmuch  as  the  recovery  intended  to  be  suifered  in  pursuance  of  the  deeds  of  Septem- 
ber 1775  was  not  suffered  till  after  her  death,  consequently  the  legal  estate  conveyed 
by  those  deeds  remained  vested  in  Parnell,  and  never  did  vest  in  Sarah  Trynnner. 

The  defendant  in  error  prayed  that  the  judgment  might  be  affirmed,  for  the 
following,  a.mong  other  reasons  : 

1.  As  to  the  question  of  form,  because  the  plaintiffs  in  error  having  joined  in  issue 
on  the  writ  of  error,  are  estojjped  and  precluded  from  objecting  to  the  irregularity,  if 
any,  in  tlie  proceedings. 

To  have  availed  themselves  of  the'  insufficiency  of  the  writ  of  error,  they  ought  to 
have  put  a  plea  on  tlie  record  applicable  to  tlie  case. 

2.  As  to  the  merits,  because  Mrs.  Trymmer  did  not  express  any  intention  to  exer- 
cise her  power  :  and  it  is  a  rule  of  law  that  general  words  shall  not  amount  to  an 
exercise  of  a  power  of  appointment  unless  the  language  of  the  instrument  has  refer- 
ence to  the  power,  or  would,  in  the  genuine  and  legal  import  of  the  language,  fail  of 
effect  unless  it  amounted  by  construction  to  an  execution  of  the  power. 

In  this  case  no  reference  is  made  in  the  will  of  Mrs.  Trymmer  to  the  power,  and 
the  language  of  her  will  [446]  has  full  operation  by  its  application  to  property  of 
which  Mrs.  Trymmer  was  seised  in  fee. 

The  case  was  argued  in  May  1829,  the  Judges  being  present,  and  on  the  merits 
the  following  cases  were  cited  -.—Clere's  {Sir  Ed.)  ca.se,  6  Co.  17  ;  Maddison  v.  Andrew, 
1  Ves.  sen.  57;  Andrews  v.  Emmot,  2  Bro.  Ch.  Cas.  297  ;  Langham  v.  Henny.  .'5  Ves. 
467  ;  Ex  parte  CaswnU,  1  Atk.  559  ;  Natmnck  v.  Horton,  7  Ves.  .391  ;  Bennet  v.  Ahur- 
row,  8  Ves.  609  ;  Bradley  v.  Wescoft,  1.3  Ves.  445  ;  Jones  v.  Tucker.  2  Mer.  533  ;  Jones 
V.  Cvrrie,  1  Swanst,  66;  Coafes  v.  King,  Privy  Council,  1S21,  (cited  in  Roake  v. 
Denn)  ;  Morgan  v.  Surmnn,  1  Taunt.  289  ;  Roticli  v.  Wad/iani,  6  East.  289  ;  Dil/on 
V.  Dillon,  1  Ball  and  Beatty,  77  :  Hales  v.  Margerum,  3  Ves.  299  ;  Commendam  Case, 
Hob.  159,  160. 

The  Lords  did  not  think  it  necessary  to  give  any  judgment  on  the  question  of 
form  ;  and  on  the  merits,  the  following  question  was  put  to  the  Judges  : — "  Whether 
the  will  of  Sarah  Scott,  or  Tr3'mmer,  was  a  good  execution  of  her  power  of  appoint- 
ment." 

On  the  16tli  February  1830,  the  Lord  Chief  Baron.  Alexander,  delivered  the 
opinion  of  tlie  Judges. 

Lord  Chief  Baron  :  The  Judges,  my  Lords,  find  no  difficulty  in  this  case,  and 
there  is  no  difference  of  opinion  among  them.  The  question  put  to  us  by  your  Lord- 
ships is,  "  Wliether  the  will  of  Sarah  Scott,  or  Trymmer,  was  a  good  execution  of 
her  power  of  appointment."  The  facts  of  the  case,  as  stated  in  the  special  verdict 
are,  that  in  1749,  Miles  Poole  was  seised  in  fee  of  certain  tenements  and  premises  in 
London  and  the  county  of  Surrey.  After  his  death  the  estates  descended  to  his  two 
daughters,  one  of  whom  was  married  to  Thomas  Scott,  the  othei-  to  Henry  [447] 
Roake.  In  1750.  Scott  and  his  wife,  and  Roake  and  his  wife,  suffered  a  recovei-y, 
and  it  was  by  the  conveyance  declared  that  the  recovery  should  enure  to  the  follow- 
ing uses,  viz. :  1st,  as  to  one  undivided  moiety  of  the  tenements,  to  tlie  vise  of  Scott 
for  life,  remainder  to  the  use  of  Sarah  his  wife  for  life,  rem.ainder  to  tlie  use  of 
such  persons  as  Sarah  Scott  should  by  deed  or  will  appoint,  remainder  to  the  chil- 
dren of  Sarah  Scott  and  her  husband  in  tail,  etc.  ;  remainder  to  Mrs.  Roake  for  life, 
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lemainder  to  her  children  in  tail,  etc.;  with  other  remainders  not  necessary  to 
detail:  the  moiety  of  Mrs.  Roake  and  her  husband  was  settled  to  Roake  for  life, 
remainder  to  his  wife  for  life,  with  a  similar  power  of  appointment  as  that  to  Sarah 
Scott  (or  Trymmer,  as  she  was  called,  from  her  having  married  a  second  husband  of 
that  name,  a  fact  not  material  here,)  remainder  to  their  cliild  or  cliildren  in  tail, 
etc.  In  1758  Scott  died  without  issue,  and  his  widow  married  Jolm  Trynnuer,  who 
in  1766  also  died  without  issue,  leavinjtr  S.arali  surviving.  The  special  verdict  then 
stated  tliat  in  May  1775  Elizabeth  Roake  died,  leaving  lier  husband  Henry  Roaie, 
and  her  son  and  only  child  John  Roake,  surviving,  and  without  having  made  any 
appointment.  In  September  1775,  Sarah  Trymmer  purchased  from  her  nephew 
John  Roake,  with  the  concurrence  of  his  father  Heniy  Roake,  and  subject  to  the  life 
estate  of  Henry,  the  undivided  moiety  of  the  Roakes  in  fee.  The  verdict  then  stated 
that  Henry  Roake  died  in  1777,  and  Sarah  Trymmer  then  became  entitled  to  tlie 
moiety  of  the  Roakes  in  fee,  with  her  own  original  moiety  as  tenant  for  life,  with 
power  of  appointment  in  fee. 

Such  was  the  situation  of  Mrs.  Trymmer,  when  in  1783  she  made  her  will,  and 
that  part  of  it  to  wliich  your  Lordships'  question  refers  is  in  these  words:  "  I  [448] 
hereby  give  and  devise  all  my  freeliold  estates  in  the  city  of  London  and  county  of 
Surrey,  or  elsewhere,  to  my  nephew  Jolm  Roake  for  his  life,  on  condition  that,  out  of 
the  rents  thereof,  he  do  from  time  to  time  keep  such  estates  in  proper  and  tenantable 
repair." 

This  is  all  that  is  material,  but  I  will  read  the  rest  of  this  passa.ge,  not  for  what  it 
contains,  but  in  order  to  show  what  it  does  not: 

"  And  on  the  decease  of  my  said  nephew  John  Roake,  I  devise  all  my  estates,  sub- 
ject to  and  chargeable  with  the  payment  of  £-30  a  year  to  Anne,  the  wife  of  the  said 
John  Roake,  for  her  life,  by  equal  quarterly  payments,  to-  and  among  his  children 
lawfully  begotten,  equally  at  the  age  of  twenty-one,  and  their  heirs  as  tenants  in 
common  ;  but  if  only  one  child  shall  live  to  attain  such  age^  to  him  or  her  at  his  or 
her  age  of  twenty-one.  And  in  case  my  said  nephew  John  Roake  shall  die  without 
lawful  issue,  or  such  lawful  issue  shall  die  before  twenty-one,  then  I  devise  all  the  said 
estates,  chargeable  with  such  annuity  of  £30  a  year  to  the  said  Anne  Roake  for  her 
I'fe,  in  manner  aforesaid,  to  and  among  my  nephews  and  nieces,"  etc. 

We  are  of  opinion  that  this  will  is  not  an  execution  of  the  power  resei-ved  to 
Sarah  Scott,  or  Trymmer,  by  the  settlement  of  1750.  There  are  many  cases  bearing 
on  this  question,  and  there  are  few  subjects  on  which  the  decided  cases  have  been  so 
uniform  in  establishing  the  law. 

Of  all  the  cases,  commencing  with  Sir  Edward  Clere's  case,  in  6  Rep.,  and  coming 
down  to  the  present  time,  there  is  not  one  instance  in  which  a  power  of  ap]iointment 
has  been  held  to  be  executed  by  a  will,  unless  tJiere  is  a  reference  in  the  will  either 
to  the  [449]  power  or  to  the  property  which  is  the  subject  of  it,  or  unless  the  instru- 
ment be  totally  inoperative  without  supposing  an  execution  of  the  power.  Tlie 
testatrix  in  this  case  had  the  absolute  property  in  a  moiety  of  these  tenements,  and 
the  devise  of  that  moiety  is  quite  sufficient  to  satisfy  the  words  of  the  will ;  the  words 
are  perfectly  satisfied  on  the  supposition  that  she  meant  to  devise  only  that  undivided 
moiety  in  which  she  had  the  absolute  property. 

It  has  been  argued  that  this  is  a  question  of  intcintion,  and  so  it  is,  but  then  there 
are  rules  by  which  the  intention  is  to  be  collected,  and  it  would  be  dangerous  to  leave 
a  question  of  this  kind  to  loose  and  vague  conjecture  ;  and  on  that  principle  Sir  W. 
Grant,  M.  R..  acted  in  the  case  of  Jones  v.  Tucker,  2  Mer.  533. 

The  only  matter  that  can  raise  a  doubt  on  the  subject,  is  the  condition  imposed  by 
the  devise  on  the  tenant  for  life  to  keep  the  premises  in  tenantable  repair.  But  we 
are  of  opinion  that  this  is  not  a-  sufficient  indication  of  intention  to  dispose  of  the 
undivided  moiety  over  which  the  testatrix  had  only  a  power  of  appointment;  and 
we  cannot  give  a  different  opinion  without  contradicting  a  long  series  of  decisions. 
There  is  no  incongruity  in  supposing  a  tenant  for  life,  under  these  circumstances, 
to  be  bound  to  keep  the  tenements  in  repair  for  the  benefit  of  those  in  remainder ; 
and  upon  the  whole,  we  are  of  opinion  that  this  will  does  not  operate  as  an  execution 
of  the  power. 

Lord  Chancellor :  There  does  not  appear  to  be  any  real  difiiculty  in  this  case. 
The  history  of  this  case  is  this:   It  was  an  action  of  ejectment  brought  in  the  Court 
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of  Common  Pleas  to  try  the  title  to  certain  tenements  and  premises  in  the  county 
of  Surrey,  and  a  special  verdict  was  found  on  which  the  case  came  before  the  [450] 
Court,  and  jud<rment  was  given  for  the  defendants  ;  but  on  error  brought  in  B.  R., 
that  judgment  was  reversed.  The  judgment  in  B.  R.  came  on  error  here,  and  as  the 
Courts  below  had  differed,  it  was  thought  proper  to  call  for  the  attendance  of  the 
.Judges  generally  to  hear  the  case  argued.  After  the  case  was  argued,  this  question 
was  put  to  the  Judges  ;  Whether  the  will  operated  as  an  appointment  on  that  moiety 
of  tlie  property  which  the  testatrix  held  as  tenant  for  life  with  power  of  appointment? 
The  Judges  have  now  given  their  unanimous  opinion,  that  the  power  has  not  been 
fxecuted.  The  state  of  the  facts  in  a  few  words  is  this:  the  testatrix  had  one  moiety 
of  the  property  in  fee,  the  other  as  tenant  for  life  with  power  of  appointment  in  fee; 
and  the  question  is,  whether  the  will  operated  as  an  appointment  of  that  latter 
moiety.  The  only  material  words  of  the  will  are,  "  I  hereby  give  and  devise  all  my 
freehold  estates  in  tlie  city  of  London  and  county  of  Surrey,  or  elsewhere,  to  my 
nephew  John  Roake,  for  his  life,  on  condition  that,  out  of  the  rents  thereof,  he  do 
from  time  to  time  keep  such  estates  in  proper  and  tenantable  repair."  The  law,  as 
applicable  to  this  point,  rests  on  a  long  series  of  cases  from  Si?-  Edward  Clere's  case 
(6  Rep.  17)  to  this  time.  If  the  will  does  not  refer  to  the  power  nor  to  the  subject  of 
it,  and  if  the  words  of  it  may  be  satisfied  without  supposing  an  intention  to  execute 
the  power,  then  unless  the  intent  to  execute  the  power  is  clearly  expressed,  it  is  no 
execution.  Here  there  is  no  reference  to  tlie  power,  and  the  property  in  fee  is  suffi- 
cient to  satisfy  the  words.  There  is  not  sufficient  therefore  to  satisfy  me,  and  I  am 
bound  to  see  that  I  am  clearly  satisfied,  that  the  testatrix  by  her  will  intended  to 
execute  the  power  :  and  whatever  my  private  opinion  may  be  as  to  the  particular 
case,  [451]  although  that  may  not  be  decidedly  in  accordance  with  the  general  law, 
I  cannot  consistently  act  upon  it.  I  am  of  opinion,  therefore,  that  the  judgment  of 
the  Court  of  King's  Bench  ought  to  be  affirmed. 

Lord  Wynford  :  It  is  not  my  intention  tO'  trouble  your  Lordships  at  any  length 
with  reference  to  this  case;  but  I  believe  that  nine  hundred  and  ninety-nine  persons 
out  of  a  thousand  would  say,  on  reading  this  will,  that  the  testatrix  did  intend  by  it 
to  pass  her  whole  property,  and  this  is  a  question  of  intention.  I  agree,  however, 
with  the  Lord  Chief  Baron  that  there  are  certain  rules  by  which  the  intention  is  to 
be  collected,  but  I  think  they  are  bad  rules,  and  I  hope  they  wiU  not  long  continue 
t.o  be  binding  on  the  Judges.  I  know  that  it  was  decided  in  Si?-  Ed>ra?-d  C/e?-e's  case, 
that  a  will  cannot  operate  as  an  execution  of  a  power  unless  it  refers  to  the  power  or 
tte  subject  of  it,  or  unless  the  will  can  have  no  operation  witliout  supposing  that  an 
execution  of  the  power  was  intended.  But  I  conceive  that  here  the  estate  or  sub- 
ject of  the  power  is  referred  to  in  the  will,  and  that  this  is  a  case  that  never 
occurred  before.  It  is  difficult  sometimes  even  for  lawyers  to  know  and  apply  the 
law  in  certain  cases,  and  yet  you  are  tO'  suppose  that  this  poor  woman  knew  that  as 
to  an  undivided  moiety  of  these  tenements  she  had  the  fee,  and  as  to  the  other  moiety 
that  she  was  only  tenant  for  life,  with  a  power  of  appointment,  and  that  special 
words  were  necessary  to  pass  that  moiety  !  The  words  of  the  will  are,  I  give,  and 
devise  all  ??iy  estates  in  London  and  Surrey,  and  she  adds  a  condition  to  repair,  yet 
it  is  said  that  these  words  may  be  satisfied  by  supposing  that  they  refer  only  tO'  that 
moiety  which  she  had  in  absolute  property  ;  but  I  defy  any  ingenuity  to  show  that 
the  words  applied  only  to  the  one  moiety  [452]  and  not  to  the  other  ;  that  the  tenant 
for  life  was  to  repair  one  moiety  and  leave  the  other  unrepaired.  The  testatrix  is 
clearly  speaking  of  the  whole  of  her  property,  and  this  will  may  be  held  to  apply  to 
all,  !.nd  to  be  an  execution  of  the  power,  in  perfect  consistency  with  the  doctrine  of 
Sir  Edward  Clere's  case.  This  is  my  own  opinion,  but  as  long  as  I  sit  here  I  will  not 
insist  upon  acting  on  my  opinion  when  it  is  in  opposition  to  the  opinions  of  all  the 
Judges  ;  and  therefore  I  agree  that  the  judgment  of  the  Court  of  King's  Bench  ought 
to  be  affirmed. 

Lord  Tenterden  :  My  opinion,  my  Lords,  is  in  accordance  with  that  of  the 
Judges.  I  think  that  it  is  the  better  course  to  abide  by  general  rules  and  principles, 
and  not  to  be  led  aside  by  subtle  distinctions  and  considerations  of  hardships  in 
particular  cases  ;  otherwise  one  uncertainty  will  arise  after  another,  and  the  end 
will  be  inextricable  confusion. 

Judgment  of  the  Court  of  King's  Bench  accordingly  affirmed. 
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[453]  INERROK. 

From  the  Court  of  Exchei^juer  Chamber,  Ireland. 

HARDING,— /Vain«»/  in  Error;  POLLOCK  and  anoihew— Defendants  in  Error. 

[Mews'  Dig.  viii.  694;  S.  C.  3  Bli.  N.S.  161  ;  6  Ding.  25.  As  to  appointment  of 
clerks  of  the  peace  in  Ireland,  see  County  Officers  and  Courts  (Ireland)  Act. 
1877  (-10  and  i\  Vict.  c.  56),  ss.  8,  9;  as  to  England,  see  For  v.  flnrcoiirt, 
Shower  P.  C.  158;  Eng.  Rep.   1  H.  L.  107  and  note  thereto.] 

The  right  of  direct  appointment  to  the  office  of  Clerk  of  the  Peace  is,  by  law,  in 
the  Gustos  Rotalorum,  and  not  in  the  Crown. 

In  the  year  1768,  his  late  ilajesty  (ieo.  '^  appointed,  by  letters  patent,  Charles,  Earl 
of  Drogheda,  to  be  Custos  Rutulonim  of  the  King's  and  Queen's  counties  in  Ireland, 
and  the  Earl,  in  1772,  appointed  Edward  Moore  Dowden  to  be  clerk  of  the  peace  for 
the  King's  county,  which  office  Dowden  held  till  the  time  of  his  death  in  1789.  In 
that  year  the  Earl  appointed  Henry  Harding,  tlie  plaintifi'  in  error,  to  the  office 
of  clerk  of  the  peace  for  the  King's  and  Queen's  countie.s.  By  letters  patent, 
dated  July  1798,  his  late  Majesty  Geo.  3  granted,  among  other  things,  the  office  of 
clerk  of  the  peace  of  the  King's  county  to  the  defendants  in  error. 

In  Michaelmas  term  1818  the  defendants  in  error  brouglit  an  action  for  money 
had  and  received,  in  the  Irish  Court  of  Common  Pleas,  against  the  plaintifi'  in  error, 
to  recover  the  emoluments  of  the  office,  and  the  plaintiff  in  error  pleaded  the  general 
issue,  and  another  plea  not  material.  On  special  verdict,  the  Court  of  Common 
Pleas,  in  1821,  gave  judgment  for  the  defendants  in  error,  which  judgment  was 
affirmed  by  the  Court  of  Exeliequer  Cliamber  in  1823,  and  from  [454]  tliat  judgment 
the  plaintiff  in  error  brought  his  writ  of  error  returnable  in  Parliament. 

For  the  plaintiff  in  error,  in  the  House  of  Lords,  some  irregularities  in  tlie 
proceedings  of  the  Court  of  Common  Pleas,  and  some  inconsistencies  in  the  special 
verdict,  were  urged  as  reasons  for  a  venire  de  novo^  and  it  was  also  relied  on,  with 
the  same  view,  that  the  fact,  whether  the  defendants  in  error  had  been  admitted  to 
the  office,  was  left  doubtful ;  and  to  show  tliat  a  patentee  of  the  Crown  required 
admission  to  entitle  him  to  sue,  the  following  autliorities  were  cited: — 1  Mod.  Rep. 
122  ;  W  itham  v.  Lewis,  1  Wils.  48.  55  :  Diinrnmh  v.  Wink  field.  Hob,  254  :  Kyna.ston 
V.  Mayor  of  Shrevshury,  Str.  1051  :  Ilarwuod  v.  Goodriglit,  Cowp.  91  ;  Grant  v. 
Astle,  Doug.  703  ;  Parker  v.  Wills,  1  T.  R.  733. 

But  the  great  point  in  the  cause,  and  that  on  which  the  judgment  of  the  Lords 
turned,  was,  whether  the  right  of  direct  appointment  to  the  office  of  clerk  of  the 
peace  was  in  the  Gustos  Rotulorum,  or  in  the  Crow-n.  For  the  plaintiff'  in  error, 
it  was  contended  that  it  was  in  the  Giistos,  and  tlie  following  authorities  were  cited  : 
Lombard's  Eirenarrhia,  387  ;  12  Rio.  2,  c.  10  ;  37  Hen.  3,  c.  1  ;  10  Car.  1  (Irish),  Sess. 
2,  c.  19  ;  .^nnv  v.  Firehrass.  1  Sa.  Ch.  439  ;  3  Bac.  Abr.  title  Office,  letter  (C.) ;  1  Rol. 
Abr.  230,  plac.  9  ;  Mitton's  case,  2  Co.  Rep.  part  4,  32  ;  33  Hen.  8,  c.  13  ;  2  Co.  Inst. 
c.  17,  p.  30  (roferrinc:  to  M.  Charta)  ;  Greenwood  revised,  p.  5  ;  Harcourt  v.  For,  1 
Show.  426.  506.  516. '550  ;  1  Will,  and  Mar.  e.  21  ;  Owen  v.  Saunders,  2  Salk.  467  ; 
4  Com.  Dig.  115  :  Ecx  et  Reg.  v.  Evans,  4  Mod.  31  ;  4  Vin.  Abr.  title  Glerk  of  Peace, 
letter  (A.)  plac.  8  ;  Wood.  Inst.  481  :  Dalt.  Just.  c.  185,  p.  513  ;  Jenk.  Rep.  216  ;  (Irish 
Acts,  13,  14  Geo.  3,  c.  26  ;  23,  24  Geo.  3,  c.  39  ;  23,  24  Geo.  3,  c.  41  ;  35  Geo  3,  [455] 
c.  29  ;  36  Geo.  3,  c.  25  ;  40  Geo.  3,  c.  80)  :  Re:r  v.  Gourt  Ferguson,  1796,  1799  ;  Rer  v. 
.Justices  of  King's  Gonnty  and  Clarke,  1799,  1800;  Rex  v.  Falhiner  and  Justices  of 
Tipperary,  1799  (these  three  last  cases  are  Irish,  and  not  ha,ving  been  before  re- 
ported, copies  from  tlie  records  were  given  in  the  appendix  to  the  case  for  the  plaintiff 
in  error) ;  1  Geo.  4,  c.  27  :  Siderfin  Rep.  74  ;  1  Salk.  18. 

For  the  defendants  in  error  it  was  contended  that  the  right  of  direct  appoint- 
ment, without  the  intervention  of  the  Gustos,  was,  by  law,  in  the  Crown,  and  the 
following  authorities  were  cited  : — 2  Co.  Inst.  496  ;  Co.  Lit.  90  C.  ;  Gentleman's  Gasc, 
6  Co.  11  ;  Stat.  West.  2d,  c.  30  ;  Rowel/  v.  Prior,  2  Salk.  459  ;  Glarke  v.  King,  3  T.  R. 
47  ;  Rex  v.  Murphy  (Irish),  Hil.  term,  13  Geo.  1  ;  Rex  v.  Westcoft.  Show.  P.  Ca.  127  ; 
Brooke  Abr.  title  Prescription,  plac.  4  ;  Scrnggs  v.  Goleshifl,  Dyer,  175  ;  2  Roll.  Abr. 
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264,  plac.  4 ;  Com.  Dig.  title  Prescriptdon  (A.  B.).  And  it  was  contended  that  the 
authorities  relied  on  for  the  plaintiff  in  error,  when  rightly  understood,  made  for  the 
defendants  in  error,  and  not  against  them. 

On  the  LSth  May  1829,  the  Judges  of  England,  who  were  present  in  the  House 
when  the  case  was  argued,  severally  delivered  their  opinions;  and  (Mr.  Justice 
Bayley  dissent iente)  the  opinion  of  the  rest  was,  tliat  tlie  right  of  appointment  was, 
by  law,  in  the  Gustos  Botulorum,  and  not  in  the  Crown. 

And  on  the  10th  of  June  1829,  the  House  of  Lords,  in  conformity  with  the  opinion 
of  the  majority  of  the  Judges,  adjudged  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  sliould  be  reversed. 


[456]  APPEAL 

From  the  Court  of  Exchequer  in  Ireland. 

yYJ&YX ,— Appellant ;    ^QYi^m,— Respondent. 

[Mews'  Dig.  viii.  911 ;  S.  C.  4  Bli.  N.S.  64  ;  reversing  1  Jones,  139.  See  Barron  v. 
Uoore,  1828,  1  Ir.  Law  Rec.  (O.S.)  251 ;  and  Hmsey  v.  Domville,  I.  R.  (1900) 
1  Ch.  417.] 

Tenant  pays  money  into  court,  under  the  Tenantry  Act  [19  and 
20  Geo.  IIL  c.  .30,  Ir.],  to  save  his  forfeiture.  The  six  months 
allowed  by  the  statute  expires  on  the  18th  Januai-y  1824,  on  Sun- 
day. The  tenant  files  his  bill  to  redeem,  in  the  Exchequer,  on  Saturday 
the  17th;  and  the  Court  not  being  then  sittinsr,  and  none  of  the  Barons 
being  in  town,  one  of  them,  residing  near  Dublin,  makes  an  order,  dated  the 
I7th,  to  pay  the  money  into  the  Bank  of  Ireland.  This  order  is  on  the  same 
day  left  with  the  Accountant-general,  and  the  money  is  paid  to  his  account 
on  the  19th,  and  he  certifies  its  being  paid  in  of  that  date.  The  Court,  on  the 
motion  of  the  tenant,  makes  an  interlocutory  order  on  the  Accountants 
general,  to  alter  tlie  date  of  his  certificate  from  the  19th  to  the  17th;  but 
this  order  reversed  on  appeal,  as  standing  in  the  way  of  a  thorough  investiga^ 
tion  of  the  merits  at  the  hearing. 

This  was  an  appeal  from  an  interlocutory  order  of  the  Irish  Court  of  Exchequer, 
made  in  a  suit  between  landlord  and  tenant,  of  date  the  7tli  May  1825. 

The  appellant,  whO'  was  the  landlord,  had  brought  ejectments  against  the  re- 
spondent, the  tenant,  to  get  possession  of  the  lands  for  nonpayment  of  rent,  and 
the  writs  of  habere  were  executed  on  the  18th  July  1823.  The  six  months  allowed  to 
the  tenant  by  the  Tenantry  Act,  to  redeem,  on  payment  into  Court  of  the  rent  in 
arrear  and  costs,  expired  on  the  18th  January  1824,  which  was  a  Sunday;  and  on 
Saturday,  the  I7th,  [457]  the  tenant  filed  his  bill  to  redeem;  but  as  the  Court  was 
not  then  sitting,  and  none  of  the  Barons  were  in  town,  one  of  them  was  applied  to 
at  his  country-house,  near  Dublin,  and  he,  by  an  order  dated  the  17th,  directed  the 
money  to  be  lodged  in  the  Bank  of  Ireland  to  the  account  of  the  Accountantrgeneral. 
The  order  was  left  with  the  Accountant-general  on  the  I7th,  at  five  in  the  after- 
noon. The  Bank  of  Ireland  was  then  shut ;  but  whether  the  money  was  ready 
to  have  been  paid  in  at  any  time  on  Saturday,  was  .a  question.  It  was  paid  in  on 
Monday  the  19th  ;  and  the  Accountant-general  gave  a  certificate  that  it  was  paid  in 
on  the  19th,  pursuant  to  an  order  of  the  17th. 

Soon  after  the  filing  of  the  biU  some  notices  passed  between  the  parties,  and  some 
attempts  at  compromise  were  made,  which  came  to  nothing. 

The  landlord  answered  in  June  1824,  and  in  February  1825  the  tenant  amended 
his  bill,  and  insisted  that  even  if  a  forfeiture  had  accrued,  the  landlord  had 
waived  it  by  his  offer  to  compromise.  The  landlord,  by  his  answer  of  the  2d  March 
1825,  denied  this,  as  the  offer  had  not  been  accepted. 

In  May  1825,  the  tenant  moved  the  Court  for  an  order  to  the  Accountantrgeneral 
to  alter  the  date  of  his  certificate  of  the  lodging  of  the  money,  from  the  19th  to  the 
17th,  on  an  affidavit  of  belief  that  the  money  was  ready  to  have  been  paid  in  on 
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the  17th,  and  that  the  absence  of  the  Barons  from  town  was  the  cause  of  its  not 
being  paid.  The  landlord's  solicitor  made  an  affidavit  to  his  belief  that  tlie  money 
was  not  ready  to  be  paid  on  the  17th,  as  the  tenant's  attorney,  who  was  to  pay  it, 
did  not  come  to  town  on  the  17tli.    The  tenant's  attorney  made  no  affidavit. 

On  the  7th  May  1825,  the  Court  made  the  order  for  altering  the  date,  without 
prejudice  to  any  other  [458]  equity  which  the  landlord  might  have  at  the  hearing  of 
the  cause. 

In  July  1825.  the  landlord,  under  an  order  made  b}'  tlio  Lord  Chief  Baron,  at 
chambers,  without  prejudice,  had  the  money  out  of  court:  and  in  December  1826 
he  moved  the  Court  to  rescind  tlie  order  of  the  7th  of  May  1825,  but  the  Court 
declined  to  make  any  order  to  that  effect. 

In  January  182.3,  the  landlord  appealed  from  the  order  of  tiie  7th  May  1825. 

For  the  appellant  it  was  contended,  tliat  it  was  necessary  for  him  to  get  rid  of 
the  order  and  eertitieate  of  the  7th  May  1825,  because  that  order  stood  in  the  way 
of  a  fair  trial  of  the  chief,  if  not  the  only  equity  of  the  case  at  the  hearing  ;  for  the 
payment  was  there  stated  to  be  of  the  17th  of  January  1824,  whereas  in  point  of  fact 
it  was  not  made  tiU  the  19th;  and  on  the  affidavits  it  was  very  far  from  being  clear 
that  the  tenant  was  ready  with  the  money  on  the  17th,  although  the  Court  had  been 
sitting  on  that  day.  The  taking  out  the  money  was  no  waiver  of  tlie  right  of  for- 
feiture, for  it  was  without  prejudice  to  the  ultimate  rights  of  the  parties:  and  in- 
deed, whichever  way  the  question  of  forfeiture  should  be  determined,  the  landlord 
would  be  entitled  to  the  money. 

For  tlie  respondent  it  was  contended,  that  the  order  of  the  7th  May  was  without 
prejudice:  and  tlie  Court  below  thought  itself  justified  on  the  affidavits  in  making 
that  interlocutory  order,  considering  that  the  payment  on  the  19tli  was,  under  the 
peculiar  circumstances  of  the  ca-se,  a  good  payment  under  the  statute.  But  suppose 
that  were  not  so,  still  the  landlord  had  by  liis  own  act  precluded  himself  from 
making  the  objection,  for  tlie  money  had  been  paid  into  court  to  save  the  forfeiture, 
and  for  that  purpose  only,  and  as  such  [459]  did  or  could  the  landlord  take  it  out  of 
court,  and  having  taken  it  out,  he  thereby  waived  his  right  to  insist  on  the  for- 
feiture. 

Lord  Wynford :  If  this  appeal  should  be  dismissed,  the  Court  below  wiU  act  on 
its  own  order,  and  take  it  that  the  payment  was  made  on  the  17th,  which  probablv 
would  conclude  the  whole  cause.  But  on  looking  at  these  affidavits,  it  is  impossible 
not  to  see  that  it  is  necessary  that  the  question  should  be  sifted  much  more  thoroughly 
than  it  can  be  on  these  affidavits,  for  it  appears  at  least  very  doubtful  whetlier  the 
tenant's  money  was  ready  to  be  paid  on  the  17th.  The  rescinding  of  this  order  will 
be  no  prejudice  to  him,  provided  he  can  by  sufficient  evidence  show  at  tlie  hearing 
that  his  money  was  ready  to  lie  paid  on  the  17th,  and  probably  to  ascertain  thiit 
point  the  Court  may  think  it  proper  to  direct  an  issue. 

Lord  Chancellor:  I  am  of  opinion  that  the  Court  below  was  not  justified  in 
making  this  order  on  these  affidavits. 

Order  eeversed. 


[460]  APPEAL 

From  the  Irish  Court  of  Chancery. 

Sir  ARTHUR  CHICHESTER,— ^;//)e//a»<,-  M'INTIRE,  Esquire,— Respondent. 

[Mews'  Dig.  i.  733  :  viii.  765  :  S.C.  4  Bli.  N.S.  78.     See  f'o/Iier  v.  Mason 
1858,  25  Beav.  200:  Ormes  v.  Beadel  1860,  2  Giff.  166.] 

Two  parties,  treating  for  a  lease,  agree  by  articles  in  writing  tliat  the  amount  of 
rent  shall  be  settled  by  arbitration  ;  the  arbitrators,  in  case  they  disagreed, 
to  have  power  to  call  in  a  tliird  party,  and  his  decision,  with  that  of  one  of  the 
arbitrators,  to  regulate  the  rent.  Tlie  arbitrators  disagree,  and  an  umpire  is 
appointed.  He,  in  making  his  valuations,  takes  into  account  an  agreement 
made  with  himself  by  the  lessee,  to  lay  out  a  considerable  sum  in  repairs 
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which  afneeuient  or  obligation  tJie  lessor,  by  the  original  agreement  between 
the  i)arties,  has  no  power  to  enforce.  The  arbitrator  for  the  lessee  agrees 
to  the  valuation,  not  as  the  result  of  his  own  judgment,  but  after  consulting 
tlie  lessee,  and  at  the  instigation  of  tlie  lessee's  wife.  The  House  of  Lords, 
reversing  a  decision  of  the  Court,  below,  held  that,  under  these  circumstances, 
a  specific  performance  ought  not  to  be  granted. 

The  respondent  had  held  the  lands  in  question  in  tliis  case  under  a  lease  for 
twenty-one  years,  as  subtenant  to  a  Mr.  Carey,  who  held  the  lands  from  the  Marquis 
of  Donegal.  The  respondent's  lease  expired  in  1819,  but  he  held  over  till  the  latter 
end  of  1821,  by  which  time  the  appellant.  Sir  Arthur  Chichester,  had  acquired  such 
an  interest  in  the  land  (it  did  not  exactly  appear  what)  as  to  entitle  him  to  grant  a 
long  lease  of  thein.  The  respondent  applied  to  the  appellant  for  a,  lease  for  forty-two 
years,  commencing  from  [461]  November  1821.  and  the  respondent  was  willing  to 
grant  it,  but  they  could  not  agree  on  tlie  rent,  and  therefore  they  agreed  that  the 
amount  of  rent  should  bo  settled  by  arbitration  ;  and  as  this,  according  to-  the  final 
judgment,  forms  the  foundation  of  the  case,  the  articles  are  set  forth  in  terms: 
"  Articles  of  agreement  made,  concluded  and  agreed  upon  between  Sir  Arthur 
Chichester,  of  Green  Castle,  in  the  county  of  Donegal,  baronet,  of  the  one  part,  and 
Robert  M'Intire,  junior,  of  the  city  of  Londonderry,  merchant,  for  and  on  behalf 
of  Charles  M'Intire,  of  Green  Castle,  his  fatheir,  of  the  other  part :  Whereby  it  is 
agreed,  that  the  said  Sir  Arthur  Chichester  shall  grant  a.  lease  unto  the'  said  Charles 
M'Intire,  of  all  that  and  those  that  part  of  the  quarterland  called  tJie  Eleven  Balliboes, 
commonly  called  Green  Castle,  with  the  offices,  houses  and  edifices  thereon,  and  the 
lands  thereunto  belonging,  numbered  from  one  to  twenty-three  inclusive,  and  con- 
taining, by  a  survey  made  b}''  Alexander  M'Arthur,  land  surveyor,  87  acres,  2  roods, 
and  21  perches,  Cunningham  measure,  together  with  a  sufficient  quantity  of  turbary 
for  the  consumption  of  and  to  be  used  on  the  premises,  provided  the  said  Sir  Arthur 
Chichester  is  entitled  so  to  do,  excepting  and  reserving  thereout  Nos.  11,  12  and  13, 
containing  by  the  said  survey  13  acres,  2  roods,  21  perches,  like  measure,  all  situate, 
lying  and  being  at  Green  Castle,  in  the  County  of  Donegal,  for  the  term  of  forty- 
seven  years,  to  commence  from  the  1st  of  November  last,  at  such  yearly  rent  as  shall 
be  put  upon  the  same  by  the  Reverend  John  Staples,  of  Upper  Moville,  on  the  part 
of  the  said  Arthur  Chichester,  and  William  Moody,  esq.  of  Newtown  Limavady,  on  the 
part  of  the  said  Charles  M'Intire  ;  [462]  and  in  case  the  said  John  Staples  and 
William  Moody  shall  not  agree  in  the  premises,  that  they  shall  be  at  liberty  to  call  in 
a  tliird  person,  whose  decision,  with  one  of  said  arbitrators,  shall  legulate  said  lease, 
so  to  be  executed  by  the  said  Sir  Arthur  Chichester  to  the  said  Charles  M'Intire;  and 
such  lease  is  t«  be  conformable  to,  and  contain  the  usual  clauses,  covenants,  reserva- 
tions and  agreements,  as  those  hitherto  granted  of  tlie  said  lands  and  premises  by 
the  Marquis  of  Donegal,  under  whom  the  said  Sir  Arthur  Chichester  holds  the  same; 
and  also  a  covenant  to  prevent  the  wilful  injury  and  destruction  on  tlie  old  Castle 
on  said  premises  convenient  to  the  residence  of  the  said  Charles  M'Intire,  marked 
No.  10  in  the  map  of  tlie  said  premises,  save  and  except  such  as  may  be  occasioned 
by  the  deca.y  of  nature.  And  the  said  Sir  Arthur  Chichester  dotii  hereby  for  himself, 
his  heirs,  executore,  administrators  and  assigns,  covenant,  promise  and  agree,  to 
and  with  the  said  Robert  M'Intire,  junior,  on  the  part  of  the  said  Charles  M'Intire, 
his  executors,  administrators  and  assigns,  tliat  he  the  said  Sir  Arthur  Chichester 
shall  and  will,  at  the  costs  and  charges  of  the  said  Charles  M'Intire,  execute  such  a 
lease  and  counterpart  thereof  unto  the  said  Charles  M'Intire,  when  and  so  soon  as  the 
said  yearly  rent  shall  be  ascertained  by  the  persons  hereinbefore  appointed  for  that 
purpose  conformable  to  the  agreement,  and  subject  as  hereinbefore  mentioned.  And 
the  said  Robert  M'Intire,  junior,  on  the  part  of  the  said  Charles  M'Intire,  doth  hereby 
for  himself,  his  executors  and  .administi-ators,  covenant,  promise  and  agrte  to  and 
with  the  said  Sir  Arthur  Chichester,  his  heirs,  eixecutors,  administiatoi-s  and 
assigns,  that  he  the  said  Charles  M'Intire  shall  and  will,  at  [463]  his  and  their  own 
costs  and  charges,  accept  of  and  execute  a  lease  and  counterpart,  pursuant  to  the  said 
agreement,  of  the  lands  and  premises,  for  the  term  and  to  commence  as  aforesaid,  when 
and  SO'  soon  as  the  said  yearly  rent  shall  be  ascertained,  and  as  the  said  lease  shall  be 
tendered  for  that  purpose  by  the  said  Sir  Arthur  Chichester,  his  heirs,  executors, 
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admiuistrators  and  aFsigns,  and  subject  to  such  yearly  rent  as  the  persons  so  nomin- 
ated shall  agree  upon  :  tlie  first  half  yearly  pajauent  of  such  rent,  to  be  made  on  the 
1st  day  of  May  next.  lu  witness  whereof,  the  said  parties  to  these  presents  have 
hereunto  subscribed  their  names,  and  affixed  their  seals,  this  15th  day  of  December, 
in  the  year  of  our  Lord  1821." 

The  arbitrators  could  not  agree;  the  one  appointed  by  the  appellant  fixing  tli£ 
rent  at  £150  per  annum,  the  one  for  the  respondent  at  £43  or  £44.  Theiy  chose  a- 
gentleman  of  the  name  of  Arthur  Sampson  for  tlie  umpire.  The  umpire  named  £60 
)ier  annum  as  the  proper  rent.  The  respondent's  arbitrator  hesitated,  and  before  he 
determined  went  to  consult  the  respondent,  who  appeared  to  be  unwilling  to  give  the 
£00,  but  his  wife  was  of  opinion  that  it  ought  tO'  be  given,  and  under  her  autliorit}' 
the  respondent's  arbitrator  assented  to  the  £60,  and  the  following  award  was  made: 
"  Wherea.s,  by  a  submission  entered  into  and  duly  executed  b_y  and  between  Sir 
Arthur  Chichester,  of  Castle  Carey,  in  the  county  of  Donegal,  baronet,  of  the  one  part, 
and  Robert  M'Intire,  junior,  on  tlie  part  of  Cliarles  M'Intire,  of  Greencastle.,  in  the 
said  county,  esquire,  of  the  other  part,  it  was  a.greed,  that  the  value  of  the  house  and 
farm  of  Greencastle,  containing  seventy-four  acres  by  survey,  as  now  and  formerh' 
enjoyed  by  said  Cliarles  M'Intire,  and  of  whicli  [464]  the  said  Sir  Arthur  Ciiichester 
is  landlord,  should  be  submitted  to  the  award  and  determination  of  the  Reverend 
John  M.  Staples,  of  Moville,  in  the  county  of  Donegal,  and  \Yilliam  Moody,  esquire, 
of  Newtown  Limavady,  in  the  county  of  Londonderry;  and  in  case  they  should  not 
agree,  that  then  the  said  value  should  be  left  and  submitted  to  the  award  and 
determination  of  said  valuators,  and  such  third  person  as  the  said  John  M.  Staples 
and  William  Moody  should  appoint;  and  that  a  lease  for  a.  term  of  forty-seven  years, 
commencing  at  November  1821,  should  be  granted  by  said  Sir  Arthur  Chichester, 
at  such  yearly  rent  as  should  be  fixed  on  and  determined  by  said  arbitrators  and 
umpire,  or  the  majority  of  them.  And  whereas  the  said  John  M.  Staples  and 
William  Moody,  having  viewed  said  hous«  and  farm,  and  not  having  agreed,  did 
nominate  and  appoint  Arthur  Sampson,  of  Sheephill,  esquire,  in  the  county  of 
Londonderry,  umpire ;  and  said  Artliur  Sampson  accordingly  viewed  the  same. 
Now  we,  the  said  William  Moody  and  Arthur  Sampson,  being  the  majority  of  said 
arbitrators,  having  carefully  examined  and  considered  the  subject  matter  left  to  our 
decision,  do  award,  order  and  adjudge  the  said  house  and  farm  to  be  worth  the  sum  of 
£60  sterling,  which  we  award,  determine  and  adjudge  to  be  the  annual  rent  at  which 
the  same  shall  be  held  for  the  said  term  of  forty-seven  years  by  the  said  Charles 
M'Intire.     In  witness  whereof,"  etc. 

The  appellant  refused  to  make  a  lease  on  the  teims  mentioned  in  the  award,  and 
the  respondent,  on  the  .31st  of  December  1822,  filed  his  bill  in  the  Irish  Chancery,  for 
a  specific  performance,  to  which  the  appellant  answered  that  the  award  wa:,  made  on 
[465]  erroneous  grounds;  a.  large  deduction  of  rent  having  been  made  on  account 
of  a  sum  of  £800  or  £900  to  be  laid  out  by  the  tenant  on  repairsi;  whereas  the 
respondent,  was  bound  to  have  kept  the  premises  in  repa.ir  by  the  covenants  of  his 
former  lease.  The  appellant  also  set  forth  an  extract  of  a  letter  from  the  inupire  to 
the  gentleman  whO'  had  been  appointed  the  appellant's  arbitrator,  of  which  the 
following  extract  is  material: 

"Sheephill,  2.3d  of  Feb.  1823. 

"  Dear  Sir  :  After  mature  consideration  and  consultation  with  my  father,  before 
whom  I  laid  your  written  opinion,  Mr.  Moody's,  my  own  valuation  and  observa- 
tions made  on  the  spot,  I  feel  confident  that  my  award  of  £60  is  a  fair  rent  for  the 
house,  farm,  etc.  at  Greencastle.  Mr.  Moody  lias,  after  some  hesitation,  agreed  to 
it,  and  we  have  both  signed  a  document  to  that  effect.  I  understand  that  young 
M'Intire  thinks  the  rent  too  high  ;  arid  I  doubt  not  but  Sir  A.  Chichester  and  you  will 
think  it  toO'  low,  after  the  claim  you  thought  yourself  justified  in  making  of  £150. 
This  is  then  the  reward  I  am  to  expect  for  mj^  trouble; — it  is  however  all  I  wish 
for,  as  it  proves  the  justness  of  my  decision.  I  think  it  right  to  explain  to  you, 
and  Sii'  A.  Chiche^^ter,  the  motives  upon  which  I  found  my  estimate  in  opposition 
to  yO'Ur's:  that  M'Intire  is  able  to  pay  wliat  he  undertakes,  and  resident  on  the  pre- 
mises, u'hich  in  these  times  must  he  considered  as  an  advantage ;  that  the  acreable 
rent  of  a  farm  to  a  farmer  is  not  worth,  more  than  £44  ;  that  the  dwelling-house, 
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etc.  is  in  so  bail  a  state  frdiii-  tlie  all-destroy ing  hand  of  time,  as  to  require  it  to  he 
re-bwilt;  and  Mr.  M'Intire  /nj^  agreed  to  lay  out  £800  or  £900  for  this  purpose." 

With  this  extract,  the  evidence  of  tlie  umpire  after-[466]-wards  given  in  the 
cause  esacth'  corresponded  :  and  the  respondent's  arbitrator  being  examined  as  to 
the  cause  why  he  had  agreed  to  the  £60,  when  his  valuation  had  been  only  £43  or 
£44,  he  stated  that  he  consulted  the  respondent,  and  that  he  agreed  to  the  £60  at 
the  solicitation  of  the  respondent's  wife. 

By  a  decree  of  tlie  14th  July  1824,  the  Court  referred  it  to  the  Master  to  inquire 
and  report  whether,  at  the  time  of  the  agreement,  the  respondent  was,  in  his  own 
person,  bound  to  repair  the  premises;  and  the  Master  reported  that  he  was  not. 

By  a  decree  of  tlie  2d  December  1825,  the  report  was  contirmed,  and  the  respon- 
dent was  declared  entitled  to  a  specific  performance,  on  the  terms  mentioned  in  the 
award  ;  and  the  appellant  appealed. 

A  great  deal  of  evidence  was  given  below,  and  a  great  deal  of  argument  used,  both 
below  and  above,  as  to  the  value  of  the  premises,  and  as  to  whether  the  respondent 
was  bound  by  his  former  lease  to  repair,  and  other  matters;  but  the  main  point 
relied  upon  above  by  the  Solicitor-general  for  the  appellant  was,  that  the  umpire's 
ground  of  judgment  in  awarding  so  inadequate  a  rent,  was  an  agreement  by  the 
respondent  with  the  umpire  himself  to  lay  out  £800  or  £900  in  repairing  the 
premises,  and  that  this  was  an  agreement  without  authority  from  the  appellant, 
and  one  which  those  who  made  the  award  had  nO'  right  to  take  into  account,  because 
it  was  an  obligation  which  under  the  original  agreement  between  the  parties,  the 
appellant  had  no  power  to  enforce.  The  respondent's  arbitrator  also  had  miscon- 
ducted himself;  for  he  himself  stated  that  he  gave  the  £60  not  as  the  result  of  his 
own  judgment,  but  by  the  instigation  of  the  wife  of  one  of  the  parties  interested. 

[467]  Lord  Chancellor  :  This  case  has  been  argued  on  a  great  many  grounds  ; 
but  the  facts,  as  far  as  tliey  are  material  with  respect  to  the  proposition  which  I 
am  about  to  submit  to  your  Lordships,  may  be  brought  within  a  short  compass 
[states  them  briefly  in  sulastance  as  before  stated]. 

The  umpire  being  chosen,  he  and  the  arbitrator  for  M'Intire  fixed  the  rent  at 
£60.  In  a  day  or  two  after,  the  umpire  wrote  a  letter,  in  which  he  stated  the 
grounds  of  his  decision,  and  one  was  that  the  premises  were  out  of  repair,  and  that 
M'Intire  had  agreed  to  lay  out  £800  or  £900  on  them,  and  tliat  he  had  fixed  the 
rent  at  £60  on  the  foundation  of  that  engagement.  But  there  is  nothing  in  the 
original  agreement  between  the  parties  which  made  this  engagement  with  the 
arbitrators  binding  on  him.  He  was  under  no  obligation  to  lay  out  this  £800  or 
£900.  If  he  laid  out  £100  or  whatever  sum  was  necessary  for  his  own  occupation 
and  enjoyment  of  the  premises,  it  was  all  that  he  was  bound  to  do;  so  that  the 
ground  on  which  the  umpire  rested  his  decision  was  founded  neither  on  fact  nor 
justice. 

But  this  is  not  all.  The  arbitrator  for  M'Intire,  taking  the  lands  without  the 
houses,  thought  that  the  proper  rent  was  £43,  and  he  hesitated  in  coinciding  with 
the  opinion  of  the  umpire  tliat  it  should  be  £60 ;  and  he  went  and  consulted  Mrs. 
M'Intire,  and  made  her  consent  the  ground  of  his  decision.  So  that,  although  it 
was  stipulated  tliat,  in  case  of  disagreement  between  the  arbitrators,  the  rent  should 
be  settled  by  the  umpire  and  one  of  them,  the  respondent's  arbitrator  so  far  mis- 
conducted himself  that  he  rested  his  decision  not  on  the  result  of  his  own  judgment, 
but  on  tlie  will  of  one  of  the  parties  interested. 

The  award  in  such  a  case  is  not  one  on  which  [468]  a  Court  of  Equity  can  give 
the  remedy  which  is  here  applied  for.  This  is  not  a  proceeding  at  law  on  the  award, 
but  an  appeal  to  the  extraordinary  jurisdiction  of  the  Equity  Court,  for  special 
relief  beyond  the  law,  namely,  the  specific  performance  of  tlie  agreement  for  a  lease 
on  the  terms  stated  in  the  award.  I  cannot  come  to  the  conclusion  that,  under  the 
circumstances  of  this  case,  the  respondent  is  entitled  to  the  relief  which  he  claims; 
and  therefore  I  propose  that  the  judgment  of  the  Court  below  be  reversed. 

Reversed  accordingly. 
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[469]  APPEAL 

From   the  Court  of  Chancert. 

WILLIS  and  WIFE.— A/ipeHants ;  ROBINSON  and  others,— Respundents. 

[Mews'  Dig.  vii.  i:i6S,  1369;  S.C.  4  Bli.  N.S.  101.] 

T.  B.,  entitled  under  one  will  to  an  estate  tail,  expectant  on  tlie  death  of  two 
elder  brothers  without  issue  or  recovery  suffered,  and  entitled  under  another 
will  to  an  estate  for  life,  with  a  remote  remainder  in  tail,  proposes  to  covenant 
tliat  on  his  marriage  with  L.  C,  a  ward  of  Court,  in  case  either  of  the  limita- 
tions in  his  favour  in  the  wills  sliall  take  effect,  he  will  charge  the  estate  to 
which  he  shall  become  entitled  with  an  addition  of  £8000  tO'  the  fortune  of 
j'ouuger  children.  The  same  Master  to  whom  the  proposal  is  submitted 
settles  the  covenant  in  the  marriage  articles  with  words  of  inJieritance  not 
occurring  in  tlie  proposal,  viz. :  "  tliat  in  case  he  shall  become  seised  of  or 
entitled  to  aU  or  any  of  the  manors,  hereditaments  or  estates  devised  bj'  such 
wills,  or  by  either  of  tliem,  or  of  any  other  lands,  etc.,  for  any  estate  of  in- 
heritance in  possession  or  otherwise,  capable  of  being  settled  or  bound  in 
lair  or  equity,"  he  will  charge  the  estate  as  aforesaid  ;  and  this  is  approved 
by  tlie  Court. — T.  B.  becomes  entitled  in  possession  to  the  life  estate  only, 
and  on  claim  by  a  younger  child  that  the  £8000  should  be  declared  to  be 
a  charge  on  the  life  estate,  and  reference  tO'  a  Master,  he  reports  that  the 
limitations  under  which  T.  B.  covenanted  to  charge  the  estates  with  the  £8000 
never  took  place.  The  re]iort  confirmed  by  decretal  order  of  the  Court  below, 
and  the  judgment  affirmed  by  the  Lords. 

The  question  in  this  case  depends  on  the  construction  of  certain  words  in  pro- 
posals submitted  in  view  of  marriage,  and  in  marriage  articles  purporting  to  be 
[470]  made  in  pursuance  of  these  proposals,  on  occasion  of  the  marriage  of  Thomas 
Bowes,  Earl  of  Strathmore,  and  Louisa  Rodnej''  Carpenter,  a  ward  of  Court. 

George  Bowes  the  elder,  grandfather  of  Thomas,  being  entitled  absolutely  to 
considerable  freehold  estates  in  the  counties  of  York,  Durham  and  Middlesex,  made 
his  will,  dated  1-tth  February  1749,  by  which  he  devised  his  estates  in  trust  for  his 
daughter  and  only  child,  Mary  Eleanor  Bowes,  for  life,  with  remainder  to  her  first 
and  other  sons  in  tail  male,  remainders  over. 

Mr.  Bowes  died  in  1760,  and  in  1767  his  daughter  intermarried  witli  John, 
Earl  of  Strathmore,  and  by  him  had  three  sons,  John,  George  and  Thomas.  The 
Earl  died  in  1776,  leaving  the  three  sons  surviving. 

Mary  Bowes,  widow  of  George,  and  mother  of  Marj^  Eleanor  Bowes,  made  her 
will,  dated  6th  April  1777,  by  which  she  devised  her  freehold  estates  in  trust  for 
her  grandson,  George  Bowes,  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  Thomas  for  life,  remainder  to  his  first  and  otlier  sons  in  tail 
male,  and  after  several  intermediate  remainders,  remainder  to  the  heirs  of  the 
body  of  George,  remainder  tO'  the  heirs  of  the  body  of  Thomas.  Mary  Bowes  died 
in  1781,  and  George  became  possessed  of  tlie  life  estate  under  her  will. 

By  an  order  of  the  Court  of  Chancery,  dated  tlie  24th  December  1799,  made  in 
a  suit  Finch  v.  Delaival,  instituted  apparently  to  make  Miss  Louisa  Rodne}'  Car- 
penter, a  young  lady  of  large  fortune,  a  ward  of  Court,  it  was  referred  to  Master 
Simeon  to  consider  and  certify  whetlier  a  marriage  stated  to  have  been  proposed 
between  Thomas  Bowes  and  Miss  Carpenter  would  be  a  proper  marriage,  and  that 
if  he  should  be  of  opinion  that  it  would,  it  was  ordered  that  the  parties  [471]  should 
be-  at  lil>erty  to  lay  proposals  before  him  for  a  proper  settlement. 

At  this  time  Thomas  Bowes  was  possessed  of  a  sum  of  £3000,  which  was  all  that 
remained  of  his  share  of  £50,000  provided,  under  his  father  and  mother's  marriage 
settlement,  for  younger  children,  and  entitled  as  tenant  in  tail  in  remainder,  next 
after  the  deaths  of  his  brothere,  John,  Earl  of  Strathmore,  and  George  Bowes,  with- 
out issue,  to  an  estate  of  £10,000  a  year,  under  tlie  will  of  George  Bowes,  his  grand- 
father, and  to  an  estate  for  life  of  £5000  a  year,  under  the  will  of  his  grandmother, 
Mary  Bowes,  upon  the  death  of  his  brother  George  without  issue,  or  George's  beconi- 
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ing  entitled  to  the  estate  tail  under  the  will  of  his  grandfather.     Neither  John  nor 
George,  at  tliis  time,  had  issue. 

The  proposals  by  Thoma«  Bowes  contained,  among  other  things,  the  following 
passage: 

■  Mr.  Bowes  will  further  covenant,  that  in  case  either  of  the  limitations  in  his 
favour,  contained  in  the  wills  of  his  said  grandfather  and  grandmother,  shall  take 
efEect,  he  will,  in  twelve  months  next  after  coming  into  possession  of  the  estates 
thereby  devised,  convey  so  much  thereof  as  shall  be  of  the  clear  annual  value  of 
£1500  to  trustees,  in  trust,  to  pay  to  Miss  Carpenter  during  her  life,  in  case  she 
shall  survive  him,  so  much  and  such  part  of  the  rents,  as  with  the  rents,  dividends, 
etc.  of  her  own  fortune,  will  make  up  to  her  a  clear  jointure  or  rent-charge  of 
£2000  per  annum,  and  to  charge  the  estate  so  to  be  conveyed  with  the  payment  of 
£8000  in  addition  to  the  fortune  provided  for  younger  children,  and  upon  the  same 
ultimate  trusts  as  the  £2000  now  to  be  assigned  by  Mr.  Bowes,  and  subject  thereto, 
to  [472]  limit  the  estate  to  the  first  and  other  sons  of  the  marriage  in  tail  male, 
with  remainder  to  daughters  in  tail,  as  tenants  in  common,  with  cross  remainders 
amongst  them,  with  remainder  to  Mr.  Bowes  and  his  heirs." 

The  Master  reported  his  approbation  of  the  marriage  and  proposals  ;  and  by  an 
order,  dated  5th  February  1800,  tlie  report  was  confirmed,  and  reference  made  to 
the  Master  to  settle  a  proper  settlement.  A  deed  of  settlement  was  accordingly 
prepared,  dated  28th  Feb.  1800.  and  by  that  deed  Thomas  Bowes  covenanted: 
"  That  in  case  the  said  intended  marriage  shall  take  effect,  and  he  the  said  Thomas 
Bowes  at  any  time  or  times  during  his  life  shall  under  or  by  virtue  of  the  devises 
or  limitations  contained  in  the  before-mentioned  wills  of  his  late  grandfather 
George  Bowes,  and  his  said  late  grandmother  Maiy  Bowes,  or  either  of  them,  or 
otherwise,  become  seised  or  entitled  to  all  or  any  of  the  manors,  hereditaments  and 
estates  devised  by  such  wills,  or  by  either  of  them,  or  of  any  other  messuages,  lands, 
tenements  or  hereditaments,  for  any  estate  of  inheritance  in  possession  or  otherwise, 
capable  of  being  settled  or  hound  in  law  or  in  equity,  then  he  the  said  Thomas 
Bowes,  and  all  and  every  other  person  or  persons  whose  consent  or  concurrence  to 
that  end  shall  be  deemed  requisite  or  necessary,  shall  and  will,  at  the  proper  costs 
and  charges  of  him  tlie  said  Thomas  Bowes,  within  the  space  of  twelve  calendar 
months  next  after  the  said  Thomas  Bowes  shall  become  seised  or  entitled  as  aforesaid, 
by  such  act  or  acts,  deed  or  deeds,  recovery  or  recoveries,  fine  or  fines,  and  other 
conveyances  and  assurances  in  the  law  as  by  the  said  George  Bowes,  Thomas  Wilkin- 
son, and  Ralph  Johnson  Wall,  or  the  survivor  or  survivoi-s  of  them,  or  the  [473]  heirs 
or  assigns  of  such  survivor,  or  by  their  or  any  of  their  counsel,  shall  be  reasonably 
devised  or  advised  and  required,  well  and  sufficiently  grant,  convey,  settle  and 
assign,  or  cause  or  procure  to  be  granted,  conveyed,  settled  and  assured,  so  nnich 
and  so  many,  and  such  part  an-d  parts,  of  the  several  manors,  messuages,  lands, 
tenements  and  hereditaments  whereof  or  whereto  he  the  said  Thomia-s  Bowes  shall 
become  so  seised  or  entitled  as  aforesaid,  as  at  the  time  of  making  such  assurances 
and  settlement  as  aforesaid  shall  be  of  the  net  yearly  value  of  £1500  over  and  above 
all  taxes,  reprizes  and  deductions  whatsoever,  or  as  near  the  value  of  tlie  manors, 
messuages,  lands  or  hereditaments  whereof  he  the  said  Thomas  Bowes  shall  so 
become  seised  or  entitled  as  aforesaid,  will  extend  or  be  sufficient,  so  and  in  such 
manner  as  that  the  same  hereditaments  and  premises  to  be  so  of  the  said  yearly  value 
of  £1500  as  aforesaid,  with  the  rights,  members  and  appurtenances,  shall,  from  and 
immediately  after  the  making  and  completing  of  such  recoveiy  or  recoveries,  acts, 
deeds,  conveyances  or  assurances  as  aforesaid,  go,  remain  and  continue,  and  shall 
be  held  and  enjoyed,  to  the  several  uses,  upon  (the  several  trusts,  and  to  and  for  the 
several  ends,  intents  and  purposes,  and  subject  to,  with  and  under  the  several 
pou'ers,  provisoes,  declarations  and  agreements  to  which  the  same  ought  to  be  limited 
and  settled,  in  pursuance  of  and  in  compliance  with  the  proposals,  reports,  orders 
and  decrees  hereinbefore  mentioned." 

The  marriage  took  efEect  at  the  date  of  the  settlement,  and  there  was  issue  of  it, 
first,  George  Thomas  Lyon  Bowes,  commonly  called  Lord  Glammis,  and  Lady  Mary 
Isabelle  Bowes,  who  afterwards  became  the  wife  of  the  appellant  John  Walpole 
Willis. 

[474]  In  .\pril  1800,  John.  Earl  of  Strathmore,  suffered  a  recovery  of  the  estate 
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tail  which  he  took  under  the  grandfatlier's  will,  and  declared  tiio  usee  to  himself  in 
fee.  George  Bowes  died  without  issue  iu  1826,  and  Thomas  became  entitled  iu 
possession  to  tlie  life  estate  under  the  will  of  the  grandmother. 

Various  annuities  were  granted  by  Thomjus  Bowes  out  of  his  life  estate,  and  iu 
1812  Lord  Glammis  and  Mary  Isabelle  Bowes,  then  infants,  tiled  their  bill  by  their 
nest  friend  against  their  father,  in  order  to  have  the  £8000,  alleged  to  be  an  incum- 
brance on  the  estate,  under  the  proposal  and  covenant  in  the  settlement,  in  favour 
of  M.  I.  Bowes,  as  younger  child  of  the  marriage,  raised  without  delay  ;  and  suits 
wei-e  also  instituted  by  the  annuitants  under  the  names  of  Brjiiam  v.  Bowes,  and 
Robinson  v.  Bones,  in  order  to  have  their  claims  liquidated.  John  Bowes  died  in 
1821,  and  Thomas  became  Earl  of  Strathmore. 

By  a  decretal  order  made  on  the  9th  June  1825,  in  the  case  of  Braliam  (for  whom 
Robinson  was  afterwards  substituted)  and  Bowes,  it  was  referred  to  the  Master  to 
inquire  whether  Lady  Mary  Isabelle  Willis,  or  her  husband  or  trustees  claiming  in 
her  right,  had  any  charge  or  incumbrance  on  her  fatlier's  estates  on  the  ground 
of  the  proposal  and  covenant  in  the  marriage  articles,  and  the  Master  reported  that 
the  event  on  which  Thomas,  Lord  Stratlimore,  covenanted  to  ciiarge  the  estate  with 
the  £8000,  viz.  "  in  case  he  should  become  seised  or  entitled  to  the  estates  devised 
by  such  will  of  the  said  Mary  Bowes,  for  any  estate  of  inlieritmce  in  possession,  or 
otherwise,  capable  of  being  settled  or  Iwund  in  law  or  equity,"  never  took  place, 
and  that  therefore  it  did  not  appear  to  him  that  M.  L  Willis,  or  her  husband  or 
trustees,  were  [475]  entitled  to  any  incumbrance  on  any  of  the  estates  devised  by 
Mary  Bowes. 

The  report,  as  to  this  particular,  being  excepted  to,  the  exception  was,  by  order 
of  the  Vice-Chancellor,  dated  the  18th  March  1829,  over-ruled,  and  the  report  con- 
firmed ;  and  from  that  order  the  appellants  appealed,  for  the  following,  among 
other  reasons : 

It  will  be  observed  that  the  language  of  the  covenant  contained  in  the  settlement 
of  the  28th  day  of  February  1800,  does  not  pursue  the  language  of  the  proposal 
which  it  was  the  object  of  the  settlement  to  carry  into  effect. 

The  order  of  the  5tli  of  February  1800  did  not  authorize  the  Master  to  deviate 
from  the  proposal,  except  in  one  particular,  not  material  to-  tlie  present  inquiry: 
and  the  appellants  therefore  submit  that  the  case  must  first  be  considered  as  if  it 
rested  upon  the  proposal,  and  as  if  a  Court  of  Equity  were  now  for  tlie  first  time 
called  upon  to  execute  such  proposal  by  a  proper  settlement ;  though  they  contend, 
with  confidence,  that  the  order  complained  of  is  erroneous,  when  the  question  is 
considered  upon  the  effect  of  the  proposal  and  the  settlement  taken  together. 

I.  Suppose  the  case  to  rest  on  the  proposal  alone,  and  that  a  Court  of  Equity  was 
called  upon  for  the  first  time  to  execute  tliat  proposal  by  a  proper  settlement :  in 
this  view  of  the  case  it  is  submitted,  that  tlie  order  of  his  honor  the  Vice-Chancellor, 
dated  the  18th  day  of  March  1829,  which  proceeds  upon  the  ground  that  the  covenant 
was  to  take  effect  only  in  case  Thomas  Bowes  should  become  seised  of  m  estate  of 
inheritance,  is  clearly  erroneous: 

1st.  Because,  by  the  proposal,  Thomas  Bowes,  now  Earl  of  Strathmore,  in  express 
terms  contracts  that  his  life  estate  under  Mary  Bowes's  will  shall,  for  some  [476] 
purpose  or  other,  be  subject  to  the  trusts  of  his  marriage  settlement:  and  a  Court  is 
not  at  liberty  to  look  out  of  the  proposal  in  search  of  the  intention  of  the  parties, 
where  the  words  they  have  used  are  capable  of  a  sensible  interpretation. 

Now,  if  the  limitation  which  relates  to  the  £8000  be  referred  to  the  life  estate  to 
which  Lord  Strathmore  was  entitled  under  Mary  Bowes's  will ;  and  if  the  other  limita- 
tions contained  in  the  proposal  be  referred  to  the  estate  of  inheritance  to  which 
Lord  Strathmore  was  entitled  under  George  Bowes's  will  ;  tJie  irords  of  the  proposal 
will  receive  a  clear  and  sensible  construction,  giving  effect  to  every  branch  of  the 
proposal,  and  consistent  with  the  declared  intention  of  its  author. 

2dly.  Because,  although  by  the  proposal,  Thomas  Bowes,  now  Earl  of  Stratlimore, 
in  express  terms  contracts  that  his  life  estate  under  Mary  Bowes's  will  shall,  for 
some  purpose  or  other,  be  subject  to  the  trusts  of  his  marriage  settlement,  and  al- 
though the  words  of  the  proposal  admit  of  a  clear  and  sensible  construction,  the 
effect  of  the  order  of  the  18th  day  of  March  1829  has  been  to  determine  that  Thomas 
Bowes,  now  Earl  of  Strathmore,  did  not  contract  that  his  life  estate  under  Marv 
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Bowes's  will  should,  for-jny  purpuse  whatever,  be  subject  to  tlie  trusts  of  his  marriage 
settlement,  aud  iu  effect,  to  strike  out  of  tlie  proposal  and  settlement  evei-y  word 
which  relates  to  Lord  Strathmore's  life  estate  under  Mary  Bowes's  will. 

3dl}'.  Because,  if  a  Court  were  at  liberty  to  look  out  of  the  proposal  in  search  of 
the  intention  of  the  parties,  the  construction  of  the  proposal  would  still  be  the  same: 
for  Lord  Strathmore  did  not,  in  fact,  under  any  limitation  "  i?i  his  favour"  con- 
tained in  the  will  of  his  "  grandmother,"  take  any  estate  e.xcept  his  life  estate,  over 
which,  "  in  twelve  months  next  after  coming  int^j  [477]  possession  "  thereof,  he 
would  have  powers  commensurate  with  any  construction  of  the  language  of  the 
covenant  he  proposed  to  enter  into.  The  words  of  the  instrument  are  tlierefore  the 
safest,  as  in  truth  they  are  the  only  legitimate  guide  by  which  tlie  intention  of  the 
parties  can  be  determined. 

4tlily.  Because  the  construction  which  the  words  of  the  proposal  require  is  con- 
firmed by  reference  to  the  limitations  to  which  tlie  estates  comprised  in  Mary  Bowes's 
will  stood  subject  at  the  time  of  Lord  Strathmore's  marriage,  and  the  state  of  his 
family  at  that  time;  with  reference  to  these  circumstances,  it  is  not  possible  to 
suppose  that  those  estates  were  proposed  to  be  brought  into  settlement  for  any  pur- 
pose other  than  that  which  the  words  of  the  proposal  express,  namely,  that  of  charg- 
ing Lord  Strathmore's  life  estate  with  a  provision  for  the  younger  children  of  the 
intended  marriage. 

othly.  Because  the  construction  which  the  words  of  the  proposal  require  is  also 
confirmed  by  the  fact,  that  the  life  estate  to  which  Lord  Strathmore  was  entitled 
under  Mary  Bowes's  will  was,  in  truth,  the  interest  of  the  greatest  value,  if  not  the 
only  valuable  interest  which  he  had  power  to  bring  into  settlement ;  and  it  is 
reasonable  to  suppose  that  the  friends  of  Miss  Carpenter  would  stipulate,  and  tiiat 
Lord  Strathmore  would  consent,  tliat  until  a  moderate  provision  was  secured  for 
the  children  of  the  intended  marriage.  Lord  Strathmore's  immediate  personal 
interests  should  be  postponed. 

II.  Consider  the  case  as  it  stands  upon  the  effect  of  tlie  proposal  and  the  settle- 
ment together.  In  this  view  of  the  case  also  it  is  submitted,  tliat  the  order  of  the 
18th  day  of  March  1829  is  erroneous  : 

1st.  Because  the  language  of  the  covenant  contained  [478]  in  the  settlement  is 
capable  of  that  construction  which  the  proposal  requires,  and  there  is  nothing  in 
the  language  of  the  covenant  by  which  that  construction  is  excluded. 

2dly.  Because,  if  the  rights  of  tlie  parties  under  the  proposal  are  such  as  the 
appellants  contend  for,  and  if  the  language  of  tli©  covenant  does  not  confirm  and 
secure  those  rights,  then  the  appellants  humbly  submit,  that  inasmuch  as  the  mistake 
by  which  their  just  rights  wiU  be  defeated  is  the  mistake  of  the  Court  of  Chancery 
and  not  of  the  parties  to  the  settlement,  the  judgment  of  that  Court  upon  the  excep- 
tions to  the  Master's  report,  dated  the  18th  day  of  March  1829,  ought  to  have  been 
suspended  until  an  opportunity  had  been  afforded  of  rectifying  the  mistake. 

For  the  respondents  it  was  contended,  that  the  judgment  ought  to  be  affirmed, 
because  the  construction  put  by  the  appellants  upon  the  proposals  contained  in  the 
Master's  report  of  the  31st  of  January  1800,  and  upon  the  covenant  co^ntained  in 
the  articles  of  settlement,  bearing  date  the  28th  of  February  1800  (being  tlie  con- 
struction against  which  the  Court  below,  confirming  the  Master's  judgment,  has 
decided),  is  forced  and  inconvenient,  and  is  contrai-y  to  the  intention  of  the  pro- 
posals and  settlement. 

Lord  Chancellor  (26th  March  1830) :  It  is  a  strange  circumstance  that,  although 
the  words  of  inheritance  are  not  in  the  proposal,  the  very  Master  to  whom  the  pro- 
posal was  submitted  allowed  them  to  be  put  in  the  settlement.  The  same  Master 
received  the  proposal  and  approved  of  the  settlement ;  and  I  consider  the  latter  as 
throwing  light  on  the  former.  The  case  is  not  without  its  difficulties,  but  there  is 
strong  evidence  from  the  subsequent  proceedings  that  the  proposal  was  not  under- 
stood to  [479]  apply  to  the  life  estate.  The  covenant  in  the  settlement  is  incon- 
sistent with  the  supposition  of  its  applying  to  tlie  life  estate.  Something  has  been 
said  about  the  intention,  but  I  consider  that  it  was  not  the  intention  to  charge  the 
life  estate.  The  same  Master  to  whom  the  proposal  was  submitted  confined  the 
covenant  in  the  settlement  to  the  inheritance,  and  that  was  confirmed  by  the  Court. 

Judgment  affirmed. 
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[480]  APPEAL 

From  the  Court  of  Exchequer. 

DENCHFIELD  and  Others..— AppeHants ;   STRONG,  Clerk.— Respondent. 

[S.C.  4  Bli.  N.S.  136.] 

Bill  by  a  Vicar  for  vicarial  tithes;  answer,  a  modus  in  lieu  of  vicarial  tithes, 
without  specifying  more  particularly  the  tithes  in  respect  of  which  the 
alleged  modus  is  payable.  No  sufficient  evidence  given  of  the  Vicar's  title  to 
all  or  any  of  the  tithes  which  he  claimed.  The  Lord  Chief  Baron,  notwith- 
standing, directs  an  issue,  in  terms  of  the  answer,  to  try  the  question  of  modus 
in  lieu  of  tithes.  Affirmed  by  the  Lords,  as  being  the  proper  issue.  (Vid. 
2  Youn.  and  Jer.  594.) 

On  the  23d  January  1826  the  respondent  exhibited  his  bill  of  complaint  in  the 
Court  of  Exchequer,  stating  that  in  the  year  1823  he  was  lawfully  presented,  insti- 
tuted and  inducted  into  the  vicarage  of  the  parish  and  parish  church  of  Aston 
Abbots,  in  the  county  of  Bucks,  and  as  vicar  was  entitled,  by  some  ancient  endow- 
ment, usage  or  otherwise,  to  all  tithes  (except  only  the  tithes  of  corn  and  other  grain) 
growing,  etc.  within  the  said  parish  and  titheable  places  thereof;  that  the  hamlet  of 
Burston  was  situate  within  the  parish,  and  that  the  appellants  were  occupiers  of 
land  within  the  limits  of  the  hamlet,  and  that  they  had  growing  and  increasing 
thereon  divers  quantities  of  hay,  grass,  clover,  etc.  ;  that  the  appellants  had  never  set 
out  to  the  respondent  his  tithes,  nor  made  any  recompense  or  satisfaction  for  [481] 
the  same :  and  the  bill  prayed  that  the  appellants  might  be  decreed  to  set  forth  an 
account  of  the  titheable  matters,  and  come  to  a  fair  and  just  account  for  the  single 
value. 

The  appellants,  by  their  answer,  admitting  the  presentation,  induction,  etc.,  said 
they  were  unable  to  set  forth  whether  the  respondent  was  entitled  as  he  had  stated  ; 
and  then,  after  admitting  their  occupation  of  the  lands,  and  the  titheable  matters 
growing  thereon,  they  said  that  there  was  payable  and  paid  by  the  occupiers  of  the 
lands  in  question,  by  equal  half  yearly  payments  at  Lady-day  and  Michaelmas  in 
each  year,  the  yearly  sum  of  £37,  as  a  modus  or  immemorial  customary  payment  in 
lieu  of  vicarial  tithes, — without  specifying  more  particularly  the  tithe  in  respect  of 
which  the  modus  was  payable;  and  they  said  that  they  believed  that  the  modus 
covered  the  whole  of  their  land. 

Some  evidence  was  given,  but  not  sufficient  to  establish  the  vicar's  title  to  all  or 
a-^y  of  the  tithes  which  he  claimed. 

The  cause  was  heard  on  the  I7th  May  1828,  and  on  the  18th  November  1828 
the  Lord  Chief  Baron  decreed  that  it  should  be  referred  to  a  trial  at  law,  on  the  fol- 
lowing issue,  in  terms  of  the  answer,  viz.  :  Whether  from  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary  there  hath  been  payable  and  paid,  and  of  right 
ought  to  have  been  paid  in  each  and  every  year,  by  the  occupiers  of  the  farms  and 
lands  of  the  appellants  for  the  time  being,  etc.,  a  yearly  sum  of  £37  as  a  modus  or 
immemorial  customary  payment,  in  lieu  of  the  vicarial  tithes,  etc. 

The  appellants  were  dissatisfied  with  this  decree,  contending  that  tlie  bill  ought 
to  have  been  dismissed,  or  that  if  an  issue  should  be  directed,  it  ought  to  be  in  a 
different  form  from  that  directed  by  the  decree,  and  [482]  that  the  decree  ought  to 
be  varied  accordingly  ;  and  they  appealed,  for  the  following  reasons  : 

First.  Because  no  evidence  was  adduced  on  behalf  of  the  respondent  to  show 
that  as  vicar  of  the  said  parish  of  Aston  Abbots  he  was  entitled,  either  by  endowment, 
usage  or  otherwise,  to,  or  had  received,  all  the  tithes  (except  only  the  tithes  of  corn 
and  other  grain)  or  any  particular  tithes,  either  generally  throughout  the  said 
parish  of  Aston  Abbots,  or  in  particular  in  and  upon  the  farms  and  lands  constitut- 
ing the  manor  and  hamlet  of  Burston  ;  and  therefore  the  said  respondent's  bill  ought 
to  have  beem  dismissed  with  costs. 

Second.  Because,  if  any  issue  is  proper  to  be  tried  in  this  cause,  the  same  ought 
to  be  an  issue  to  try  "  Wliether  the  respondent,  as  vicar  (jf  the  said  parish  of  Aston 
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Abbots,  is  entitled  to  all  the  tithes  (except  only  the  tithes  of  corn  and  other  grain) 
Yearly  arising  within  the  said  manor  or  hamlet  of  Burston,  in  kind." 

The  respondent  maintained  that  the  judgment  ought  to  be  affirmed,  for  these 
reasons ; 

First.  Because,  where  a  suit  is  instituted  by  a  vicar,  claiming  certain  specific 
tithes,  it  is  incumbent  on  a  defendant,  who  rests  his  defence  on  the  existence  of  an 
alleged  modus,  to  point  out  distinctly  in  respect  of  what  particular  tithe  such  alleged 
modus  is  payable  ;  nor  can  he,  in  any  case,  he  permitted  to  derive  an  advantage 
from  the  inaccuracy  or  insufficiency  of  his  own  pleading.  If,  therefore,  the  decree 
pronounced  at  the  hearing  of  the  suit,  direct  an  issue  for  tlie  purpose  of  trying  at 
law  the  validity  of  the  modus  set  up  by  the  defendant's  answer,  according  to  the  terms 
in  which  it  is  there  stated,  it  is  not  open  to  the  defendant  to  object  to  that  decree  on 
the  ground  that  it  is  impracticable  to  try  the  validity  of  the  said  modus  by  reason  of 
the  [483]  uncertainty  of  the  terms  which  he  has  himself  used  to  describe  it.  even 
though  such  objection  actually  exist.  And  on  the  same  principle,  if  the  said  modus 
is  stated  to  be  payable  in  lieu  of  the  tithes  due  to  the  vicar,  it  is  an  admission,  in 
the  absence  of  any  other  defence,  that  but  for  the  existence  of  the  modus  in  question, 
the  vicar  would  be  entitled  to  the  tithes  claimed  by  him. 

Secondly.  Because,  independently  of  the  evidence  of  his  title  afforded  by  the  ad- 
mission of  the  appellants  themselves,  the  respondent  has  in  the  present  case  a  strong 
prima  facie  title  to  the  tithes  of  Burston  hamlet,  founded  on  his  receipt  either  of 
tithes  in  kind,  or  of  some  satisfaction  in  lieu  of  them,  out  of  the  other  lands  in  the 
parish  of  Aston  Abbots  ;  and  because  the  appellants  have  neither  ventured  to  assert 
that  tlieir  lauds  in  Burston  are  altogether  exempt  from  the  payment  of  tithes  to  the 
respondent,  nor  have  they  attempted  to  show  that  any  satisfaction  is  in  any  way 
whatever  made  in  respect  of  such  tithes. 

Thirdly.  Because,  if  the  decree  were  to  be  varied  in  the  mode  proposed  by  the 
appellants,  and  the  bill  dismissed,  it  would  amount  to  a  declaration  by  the  Supreme 
Court  of  Judicature,  that  the  appellants  were  entitled  to  hold  their  lands  discharged 
from  the  payment  of  any  vicarial  tithes,  in  the  face  of  an  express  admission  to  the 
contrary  in  their  own  answer;  and  the  same  objection  applies  with  equal  force  to 
the  proposed  variation  of  the  decree,  by  directing  an  issue  to  try  whether  the  re- 
spondent, as  vicar,  is  entitled  to  any,  and  what,  tithe. 

For  the  appellants  it  was  argued,  that  the  respondent,  the  plaintiff  below,  ought 
to  have  shown  his  title  to  the  tithes  which  he  claimed,  and  not  having  done  so,  the 
bill  ought  to  have  been  dismissed,  or  the  issue  ought  to  have  been  to  try  the  vicar's 
title,  or  two  issues  ought  to  liave  been  directed  :  one  to  try  the  title,  the  other  the  [484] 
modus.  And  the  case  of  Ei-in  v.  Dormer,  .3  At.  534  (not  cited  below),  and  that  of 
Carte  v.  Ball,  3  At.  499,  1  Ves.  3,  were  relied  on  as  of  great  importance  to  the  question. 
For  the  respondent  it  was  contended,  that  all  had  been  done  which  justice  required 
to  be  done.  Wlien  a  defendant  pleaded  a  modus  he  admitted  the  title,  and  relied  on 
the  modus,  and  the  modus  was  the  proper  question  for  the  issue.  And  the  cases  of 
Leiris  V.  Yomiff,  13  Pri.  394  ;  1  M'Clell.  and  Youn.  11  ;  Stokex  v.  Edmtjwh.  1  Youn. 
and  .Jer.  436  :  and  Blake  v.  Veysie,  3  Dow,  189,  were  cited. 

Lord  Chancellor  :    The  Lords  are  of  opinion  that,  as  the  case  stands,  this  is  the 
proper  issue.     Wliat  may  be  to  be  done  afterwards  remains  to  be  seen.     If  the  issue 
should  be  decided  the  one  way,  there  is  an  end  of  the  question  ;  if  the  other  way,  there 
may  or  may  not  be  occasion  for  a  further  issue. 
Judgment  affirmed. 


[485]  APPEAL 

From  the  Irish  Chancery. 

RICHARD  FRANKLIN  GOUGH  and  JOHN  FRANKLIN,— ^^e/^a,^^; 

LATOUCHE  and  Others,— Respondents. 

[Mews'  Dig.  vi.  1774;  S.C.  in  Irish  Court  of  Chancery,  2  Moll.  406.] 

T.  G.  institutes  a  suit,  and  pending  the  proceedings,  dies,  leaving  two  wills   of 
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which  the  second  is  established  ;  but  before  the  second  is  discovered,  the  suit 
is  revived  by  the  parties  entitled  under  the  first,  und  a  private  a-;reenient  is 
entered  into  by  the  parties  entitled  under  the  iirst,  and  R.  F.  G.  entitled  under 
the  second,  that  the  suit  should  proceed  in  the  names  of  the  parties  entitled 
under  the  first  will,  and  that  the  benefit  should  accrue  to  wiiichever  should  be 
found  ultimately  entitled.  Decree  for  the  plaintiffs  in  the  suit  so  proceeded 
with,  and  an  order  made  under  it,  from  which  the  person  beneficially  entitled 
under  the  first  will,  and  R.  F.  G.  beneficially  entitled  under  the  second,  appeal, 
but  the  Lords  refuse  to  hear  the  appeal,  for  want  of  proper  parties,  and  order 
it  to  stand  over,  with  liberty  to  the  parties  to  take  such  steps  below  as  they 
should  be  advised. 

Bill  then  filed  by  R.  F.  G.  adding  other  parties,  and  praying  to  have  the  benefit 
of  the  revived  suit,  which  is  decreed  him,  but  the  Lords  still  refuse  to  hear  the 
appeal,  for  want  of  proper  parties,  "  more  especially  considering  that  the 
appeal  was  from  an  order  made  on  a  decree  obtained  by  persons  who  had  no 
right,  and  in  consequence  of  an  agreement  which  did  not  appear  to  have  been 
disclosed  to  the  Court  or  the  defendants,  and  might  be  deemed  a  fraud  on  the 
Court  and  the  other  parties  ;  "  and  the  appeal  ordered  to  stand  over,  but  with 
liberty  as  before. 

[486]  R.  F.  G.  then  files  another  bill  to  have  the  benefit  of  the  revived  suit,  and 
adding  other  parties,  and  stating  a  new  case,  viz.  that  the  other  parties  were 
aware  of  the  agreement  from  the  first,  and  had  acquiesced  in  it.  The  allega- 
tion denied  by  the  answer  and  not  proved,  and  the  bill  dismissed.  Appeal 
from  the  decree  of  dismissal,  but  the  decree  affirmed  by  the  Lords. 

Thomas  Gough  filed  an  original  bill  in  November  1803,  impeaching  a  deed  of 
sale  and  conveyance  dated  August  1786,  and  a  mortgage  dated  October  1783,  made 
to  the  Latouches,  bankers  in  Dublin,  of  certain  lands  in  the  county  of  Limerick,  held 
by  Gough  on  a  lease  for  lives,  with  covenant  for  perpetual  renewal ;  and  after  answer, 
issue,  and  examination  of  witnesses,  but  before  publication,  Gough  died,  in  Novem- 
ber 1804. 

Gough  left  two  wills:  one  dated  the  19th  August  1801,  by  which  he  deivised  his 
real  estates  to  John  Hamilton  and  William  Crawford,  in  trust  for  his  infant  daugh- 
ter, Maria  Gough,  in  tail  ;  and  appointed  the  trustees,  and  his  wife,  Henrietta,  and 
John  Lloyd,  executors,  and  guardians  of  his  daughter  ;  another  will  dated  September 
1804,  by  which  he  devised  his  real  estates  to  his  nephew,  Richard  Franklin  Gough, 
the  appellant  (subject  to  a  charge  for  the  daughter) ;  and  apponted  the  said  Richard 
and  the  other  appellant  John  Franklin,  his  executors. 

The  second  will  not  having  been  immediately  discovered,  the  devisees  and  execu- 
tors under  the  first  will  revived  the  suit  instituted  by  Thomas  Gough,  and  made 
Richard  Franklin  Gough,  and  a  John  Bourke,  who  was  stated  to  be  assignee  of  T.  G., 
who  had  taken  the  benefit  of  an  insolvent  debtors'  Act,  defendants,  and  prayed  to  have 
tlie  will  established,  and  to  have  the  benefit  of  [487]  the  suit  instituted  by  T.  G.  The 
Court,  by  decree  dated  June  1806,  set  aside  the  conveyance,  and  declared  the  plain- 
tiffs entitled  to  a  redemption  of  the  mortgage;  and  after  further  proceedings  and  a 
report  by  the  Master,  to  w-hieh  the  defendants  took  some  exceptions,  which  by  order 
of  the  23d  March  1808  were  allowed,  and  after  accounts  taken,  a  balance  of  £4755 
was  found  due  to  the  defendants,  which  was  afterwards  paid  to  them,  with  interest, 
by  Richard  F.  Gough,  to  whom  they  delivered  up  the  deeds  and  papers  relating  to 
the  estate. 

But  in  August  1805  a  private  agreement  was  entered  into  between  the  plaintiffs 
in  the  revived  suit,  and  R.  F.  G.,  by  which  it  was  settled  between  them  that  the  suit 
should  be  prosecuted  in  the  names  of  the  plaintiffs  entitled  under  the  first  will,  and 
that  the  benefit  should  belong  to  the  parties  beneficially  interested,  whichever  of  the 
wills  should  be  established,  and  then  the  name  of  R.  F.  G.  as  a  party  was  struck  out. 
The  second  will  was  proved  by  the  executors,  and  established  as  the  true  one. 

In  1814,  R.  F.  G.  and  Maria  Rylands  (the  daughter  of  T.  G.,  who  had  married 
Rylands,  and  become  a  widow)  appealed  to  the  Lords  against  the  order  of  23d  March 
1808;  and  on  the  cause  coming  on  for  hearing,  the  Lords  declared  tliat  R.  F.  G. 
ought  to  have  been  a  party  in  the  suit  below,  and  adjourned  the  hearin"^  sine  d'ie  • 
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and  on  the  10th  June  1818,  their  Lordships  ordered  that  tlie  parties  in  the  appeal 
should  be  at  liberty  to  take  such  proceedings  as  they  should  be  advised  in  the  Court 
below,  to  make  proper  parties  to  the  suit,  and  to  bring  proper  parties  before  the 
House. 

In  November  1818,  R.  F.  G.  filed  his  bill  against  the  Latouehes,  John  Franklin, 
Maria  Rylands,  and  John  Massey,  assignee  of  R.  F.  G.,  who  had  taken  the  [488] 
benefit  cl'  the  insolvent  debtors'  Act,  praying  to  have  the  benefit  of  the  original 
and  revived  suit,  and  tluit  he  and  John  Franklin  might  be  det-hired  entitled  to 
appeal  ;  and  the  Court  below,  by  decree  of  the  10th  May  1819,  declared  R.  F.  G.  en- 
titled as  executor  of  T.  G.  to  the  benefit  of  the  proceedings  in  the  pleadings  mentioned, 
and  dismissed  his  bill  a«  devisee  of  T.  G.,  and  wholly  dismissed  the  bill  as  against 
Massey,  making  no  declaration  as  to  the  right  of  John  Franklin,  the  co-executor. 

The  original  apjaeal,  amended  by  leave,  so  as  to  make  John  Franklin  a  party, 
came  on  again  to  be  heard  before  the  Lords,  who,  on  the  24th  July  1820,  made  an 
order  reciting  the  proceedings  before  mentioned,  and  then  going  on  thus:  "  It  ap- 
pearing to  their  Lordships  that,  under  the  circumstances  of  the  case,  the  House  could 
not  proceed  to  pronounce  any  decision  on  the  said  appeal,  inasmuch  as  although  by 
the  said  decree  of  the  10th  of  May  1819,  which  has  not  been  appealed  from  by  any 
of  the  parties,  it  was  declared  that  as  between  the  defendants,  the  respondents,  and 
John  Latouche,  deceased,  the  said  Ricliard  Franklin  Gough  as  executor  of  the  said 
Thomas  Gough  was  entitled  to  the  benefit  of  the  proceedings  in  the  said  suit  instituted 
by  him,  as  prayed  by  his  bill,  but  such  decree  had  declared  no  right  of  the  said  John 
Franklin  as  co-executor,  and  bj'  such  decree  the  said  bill  of  the  said  Richard  Franklin 
Gough  had  been  dismissed  as  between  the  said  Richard  Franklin  Gough  claiming  as 
devisee  of  the  said  Thomas  Gough,  and  the  said  respondents,  and  the  said  John 
Latouche,  deceased,  and  the  said  bill  had  also  by  the  said  decree  been  dismissed 
against  the  said  John  Massey,  so  that  there  is  no  person  before  the  House  in  whom 
the  property  of  the  said  Richard  Franklin  Gough  is  vested  in  conse-[489]-quence  of 
his  discharge  under  the  said  Act  for  relief  of  insolvent  debtors  ;  and  inasmuch  as  the 
said  decree  of  the  28th  day  of  June  1806  was  and  could  only  have  been  obtained  by 
the  said  Maria  Rylands,  John  Hamilton  and  William  Crawford,  as  devisees  as  well 
as  executors  of  the  said  Thomas  Gough,  and  the  same  and  the  subsequent  order  of  the 
23d  of  March  1808,  and  the  subsequent  decree  of  the  27th  of  June  1808,  were  founded 
on  the  supposed  rights  of  the  said  Maria  Rylands,  John  Hamilton  and  William  Craw- 
ford, as  devisees  as  well  as  executors  of  the  said  Thomas  Gough,  the  House  cannot 
proceed  to  determine  the  merits  of  the  appeal  against  the  said  order  of  the  23d  day 
of  March  1808  and  tlie  said  decree  of  the  27th  June  1808,  without  having  before 
them  the  said  Richard  Franklin  Gough  in  the  character  of  devisee  in  the  will  of  the 
said  Thomas  Gough,  and  also  without  having  before  them  such  person  as  may  be 
entitled  to  be  assignee  of  the  estate  of  the  said  Richard  Franklin  Gough  under  tlje 
said  Act  for  relief  of  insolvent  debtors,  especially  as  it  appears  on  the  face  of  the 
proceedings  before  the  House,  that  the  said  decree  of  the  28th  of  June  1806,  on  which 
the  said  order  and  decree  appealed  from  were  founded,  was  obtained  by  persons  who 
had  no  right  to  the  estate  in  question,  and  in  consequence  of  a  private  agreement 
between  them  and  the  said  Richard  Franklin  Gough,  to  which  the  defendants  in  the 
said  cause  do  not  appear  to  have  been  parties  or  privies,  and  which  agreement  does 
not  appear  to  have  been  disclosed  to  the  Court  at  the  time  of  such  decree  or  during 
the  subsequent  proceedings,  and  may  therefore  be  deemed  to  have  been  a  fraud  on 
the  said  Court  and  on  the  other  parties  to  the  said  suit;  and  it  therefore  may  be 
[490]  objected  at  the  hearing  of  the  said  appeal  that  tlie  said  decree  of  tlie  28th  June 
1806,  and  the  subsequent  proceedings  thereon,  were  absolutely  void,  so  far  as  the 
same  respected  the  said  leasehold  estate :  it  is  therefore  ordered,  by  the  Lords 
Spiritual  and  Temporal  in  Parliament  assembled,  that  the  hearing  of  the  said  appeal 

'    •  -^  over,  with  liberty  for  the  several  parties  interested  to  take  such  proceedings 

^ICH'*"'^^  advised  in  the  said  Court  of  Chancery  respecting  the  said  suit  inst^i- 

'', Thomas  Gough,  and  the  suit  instituted  by  tlie  said  Maria  Rj'lands, 

t^-l^William  Crawford,   and  the  said   suit  instituted   by  tlie  said 

i^.'  gh,  and  to  bring  before  the  House  parties  competent  to  litigate 

Vve7  "'"'^^  between  the  appellants  and  respondents,  and  the  right 

T-  ^  ,  it>cute  the  said  appeal." 
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R.  F.  G.  having  taken  the  benefit  of  anotlier  insolvent  Act.  Jolin  Friuililin  was 
appointed  his  assignee,  and  in  November  1S2-1  the}*  filed  tlieir  bill,  setting  up  a  new- 
case,  viz.  that  the  defendants,  the  Latouches,  were  aware  of  the  agreement  of  August 
1805,  at  the  time  it  was  entered  into  or  very  soon  after,  and  had  acquiesced  in  it; 
and  they  prayed  for  the  benefit  of  the  revived  suit,  and  that  the  several  proceedings 
in  it  might  be  rectified  so  as  to  entitle  them  to  appeal.  The  defendants  by  their 
answer  denied  that  they  either  knew  of  the  agreement  till  after  the  final  decree  in  the 
revived  suit,  or  ever  acquiesced  in  it,  or  in  the  proceedings  under  it;  and  insisted 
that  the  concealment  was  a  fraud  on  them  and  on  the  Court,  and  that  the  proceedings 
under  the  decree  were  void.  No  sufficient  evidence  was  given  of  the  knowledge  or 
acquiescence,  and  by  decree  of  the  25th  .Tune  1825,  the  Court  below  dis-[491]-niissed  the 
bill,  whereupon  the  plaintiffs  appealed,  and  prayed  that  the  decree  might  be  reversed 
for  several  reasons,  among  which  the  following  were  the  most  material : 

The  suit  in  which  the  decree  of  the  10th  of  May  1819  was  pronounced,  was,  owing 
to  the  absence  of  material  parties,  and  especially  of  those  principall)'  interested,  and 
owing  to  the  frame  of  the  bill,  not  a  suit  in  which  a  decree  could  be  made  in  favour 
of  the  devisees  or  those  claiming  under  them  ;  the  dismissal  of  the  suit  so  far  as  re- 
spected such  matter  was  not  a  dismissal  on  the  merits,  and  it  could  not  operate  as  a 
bar  to  a  subsec;iuont  suit  for  the  same  purpose  properly  framed  and  between  proper 
parties;  tliat  suit,  so  far  as  it  related  to  the  personal  representatives  of  Thomas 
Gough,  was  manifestly  defective  in  form,  and  the  decree  pronounced  in  favour  of  one 
of  two  executors  was  inoperative  and  useless ;  if  the  decree  had  been  appealed  against 
it  must  have  been  reversed  without  prejudice  to  the  right  of  the  parties  claiming  under 
the  second  will  t«  file  a  new  biU  for  enforcing  their  rights. 

The  decree  in  that  suit  could  not  prevent  John  Franklin,  as  executor  of  Thomas 
Gough,  from  filing  his  own  bill  in  order  to  have  effective  relief  in  that  character;  it 
could  not  prevent  John  Franklin,  as  assignee  of  Richard  Franklin  Gough, 
from  filing  his  bill  in  respect  of  the  devise  of  the  leasehold  estate,  because  in  that 
character  he  was  no  party  to  the  former  suit.  To  a  bill  filed  by  John  Franklin  alone, 
Richard  Franklin  Gougli  must  have  been  made  a  party  complainant  or  defendant, 
and  expense  was  saved  and  no  injury  done  to  any  party  by  joining  him  as  com 
plainant. 

If  the  respondents  were  entitled  as  against  any  party  to  avail  themselves  of  the 
former  decree  as  a  bar  to  the  new  suit,  it  should  have  been  done  by  plea,  and  [492] 
was  not  available  to  them  by  answer  in  which  they  went  into  their  own  case  at  large 
and  occasioned  to  the  appellants  the  expense  of  going  into  proof  of  their  case. 

The  respondents  having  had  the  benefit  of  tlie  revived  suit,  and  accepted  the 
money  thereby  decreed  to  be  paid  to  them,  and  the  costs  thereby  awarded,  should  not 
be  permitted  to  prevent  the  parties  interested  from  having  also  the  benefit  of  the  same 
proceedings,  which  benefit  could  only  bei  obtained  by  a  suit  of  the  nature  of  tliat  in 
which  the  decree  of  dismissal  has  been  pronounced. 

The  irregularity  of  the  proceedings  in  the  revived  suit  is  chargeable  on  the  de- 
fendants, who  must  have  been  cognizant  thereof  and  acquiesced  therein,  as  well 
as  on  the  other  parties.  Substantial  justice  can  only  be  done  by  a  decree  giving  to 
the  parties  really  interested  the  benefit  of  those  jiroceedings,  and  a  court  of  equity 
ought  not  in  such  a  case  to  be  pre^vented  from  doing  substantial  justice  when  the 
opportunity  is  afforded  it,  by  a  suit  which  brings  before  it  all  parties  in  any  manner 
liable  to  be  affected  by  those  irregular  proceedings,  and  when  the  doing  of  such  sub- 
stantial justice  is  opposed  only  by  persons  privy  to  the  in-egularity  of  those  pro- 
ceedings, and  who  are  themselves  in  the  enjoyment  of  the  fruits  of  those  irregular 
proceedings. 

The  respondents  submitted  that  the  decree  ought  to  be  confirmed,  for  the  following, 
among  other  reasons  : 

1.  Because  the  orders  and  decrees  made  and  proceedings  had  in  the  suit  instituted 
after  the  death  of  the  said  Thomas  Gough,  by  the  devisees  and  executors  under  his  said 
first  will  were  void,  such  first  will  having  been  entirely  revoked  and  superseded  bv 
the  said  second  or  subsequent  will. 

2.  Because  the  appellants  were  not.  and  are  not,  under  the  general  circumstances 
of  the  case,  entitled  to  [493]  have  any  benefit  or  use  of  the  said  decrees  of  the  28th  of 
June  1806,  and  20th  April  1807,  the  rej.ort  of  the  2:?d  December  1807,  the  exceptions 

H.L.  VI  609  20 


I  DOW  &  CLAEK.       ALLARDICE  AND  BOSWELL  V.   ROBERTSON  [1830] 

thereto,  and  rules  made  thereon  ;  the  second  report  of  the  23d  of  Mar  1808,  the  excep- 
tions thereto,  and  the  rales  made  thereon  ;  and  the  decree  of  the  27th  June  1808,  or 
any  or  either  of  them.  This  was  established  by  the  order  of  the  House  of  Lords,  on 
the  2ith  of  July  1820  ;  and  the  new  case  attempted  to  be  made  by  the  bill  filed  on  the 
2d  November  182i,  was  denied  by  the  answer  and  not  proved  by  evidence.  This  point 
therefore  is  concluded  by  the  decision  on  the  21:th  of  July  1820. 

3.  Because  of  the  great  length  of  time  which  has  elapsed  since  the  death  of  the  said 
Thomas  Gough  ;  the  protracted  and  expensive  litigation  which  these  respondents,  or 
those  under  whom  they  claim,  have  been  involved  in  for  so  many  years  already,  in 
great  measure  owing  to  the  conduct  of  the  said  appellant  R.  F.  Gough,  and  of  the  in- 
formality and  irregularity  of  his  pleadings  and  proceedings  in  this  cause,  and 
generally  in  the  matter  of  the  said  original  appeal. 

Mr.  Home,  for  tlie  appellants,  in  the  argument  above,  insisted  tliat  the  Court  below 
had  done  wliat,  under  the  order  of  the  Lords  of  the  24th  June  1820,  it  had  no  right  to 
do  ;  for  although  the  object  of  the  Lords  was  to  have  proper  parties  before  them  in  the 
original  appeal,  the  last  mentioned  decree,  now  appealed  from,  extinguished  the 
original  appeal  altogether,  and  the  rights  of  all  parties. 

It  was  not  thought  necessary  to  hear  Counsel  for  the  respondents. 

Lord  Chancellor :  The  Lords  reserved  the  right  to  decide  whether  they  should 
hear  the  original  appeal  or  [494]  not.  The  bill  was  to  have  the  benefit  of  the  former 
proceedings,  and  the  Court  said  No.  The  appeal  must  be  dismissed.  What  effect 
that  may  have  on  any  subsequent  proceedings  is  another  thing. 

(12th  March,  1830.)  The  last  mentioned  decree,  dismissing  the  bill,  was  accord- 
in";!  v  affirmed. 


[495]  APPEAL 

From  the  Court  op  Session. 

A-LLARDICE  and  BOSWELL,— Appellants ;    ROBERTSON,— Respo7ident. 

[S.C.  6  Shaw  and  Dun.  2i2  ;  7  Shaw  and  Dun.  601  ;  i  Wils.  and  Sh.  102.     Explained 
and  distinguished  in  Seaman  v.  Netherclift,  1876,  1  C.P.D.  540  ;  2  C.P.D.  53.] 

The  agent  for  R.,  a  person  convicted  of  poaching,  applies  to  the  convicting  magis- 
trates for  a  mitigation  of  tlie  penalty,  on  the  ground  that  the  poacher  sup- 
ported his  father  and  mother  by  his  labour  or  industry.  A.,  one  of  the 
magistrates,  said,  "  I  do  not  think  the  defender  deserves  any  mercy,  as  I  am 
informed  that  besides  being  a  poacher  he  is  a  thief,  and  has  been  known  to  steal 
beehives  and  leather  ;  "  and  he  appealed  to  B.  another  magistrate,  who  said,  "  I 
cannot  say  as  to  the  bee-hives,  but  I  was  informed  by  a  respectable  farmer,  now 
dead,  that  he  stole  a  quantity  of  .leather."  R.  brings  his  action  of  damages 
against  the  magistrates  for  defamation,  and  the  action  held  by  the  Court  below 
to  be  relevant,  and  sent  to  a  jury,  and  verdict  for  the  pursuer  for  £125 
damages  against  each  of  the  magistrates,  and  the  verdict  confirmed  by  the 
Court.  Tlie  interlocutor  of  relevancy  affirmed  b.y  tlie  House  of  Lords,  but  the 
interlocutor  confirming  the  verdict  reversed,  and  the  case  remitted  for  a  new 
trial. 

The  summons  on  wliicli  tliis  was  founded  was  as  follows :  "  Whereas  it  is  humbly 
meant  and  shown  to  us  by  our  lovite  John  Robertson,  shoemaker  at  Baldcraigs,  parish 
of  Fetteresso,  near  Stonehaven,  that  the  pursuer,  who  is  a  man  of  unimpeachable 
moral  character,  lately  had  the  misfortune  to  incur  the  displeasure  of  certain  of  the 
landholders  of  the  county  of  Kincardine,  by  the  unpardonable  offence  of  shooting  at 
a  hare,  upon  the  property  of  one  of  them,  and  has  been  made  the  victim  of  a  per- 
secution [496]  almost  unequalled  for  its  rigour,  and  particularly  aggravated  in  its 
circumstances ;  That  he  was  not  only  dragged  before  the  justices  of  the  peace,  at  the 
instance  of  the  proprietor,  under  one  statute,  for  the  trespass  upon  his  property,  and 
subjected  in  the  whole  expenses  attending  the  trial,  but,  an  information  having  been 
lodo-ed  with  Francis  Wilson,  esq.  solicitor  of  taxes  for  Scotland,  a  prosecution  was 
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raised  against  him,  under  another,  at  tlie  instance  of  that  officer,  for  shooting  witliout 
a  license;  and  on  the  3d  March  current,  a  court  of  couunissioners  of  supply  was  held 
at  Stonehaven,  for  the  jnirpose  of  trying  the  offence.  The  gentlemen  who  presided 
as  judges  on  that  occasion  were  Colonel  Duff'  of  Fetteresso,  Rohert  Barclay  Allardice, 
esq.  of  Ury,  Jolm  Uoswell,  esq.  younger,  of  Kincaussie,  and  George  Silver,  esq.  of 
Netherley.  Instead  of  entrusting  tlie  conduct  of  the  prosecution,  according  to  in- 
variable practice  in  all  previous  prosecutions  under  the  game  laws,  to  the  charge  of 
Mr.  Robert  Brown,  general  surveyor  of  taxes,  and  Mr.  Thomas  Kinnear,  writer  in 
Stonehaven,  the  local  officer,  or  surveyor  of  taxes,  for  the  district  within  whicli  the 
offence  was  committed,  and  who  were  both  present  as  representing  the  officer  for  the 
Crown,  the  duty  of  these  gentlemen  was  superseded  by  tlie  appointment  of  Mr. 
Charles  Monro,  writer  in  Stonehaven,  by  wliom  the  prosecution  was  conducted  with  an 
ardour  rather  unusual  in  such  cases.  The  deposition  of  the  first  witness  went  to  prove, 
not  that  the  pursuer  had  killed  the  hare  in  question,  or  indeed  any  other  species  of 
game,  for  he  swore  that,  to  the  best  of  his  belief,  it  had  been  mortally  wounded  by 
himself  before  the  pursuer  had  discharged  his  piece,  but  only  that  he,  the  pursuer,  had 
fired  at  the  hare:  That  although,  [497]  strictly  speaking,  this  might  be  considered  as 
a  breach  of  the  game  laws,  yet  the  pursuer,  unconscious  of  any  thing  very  heinous  in 
the  crime,  considered  it  proper  to  avow  his  fault,  and  throw  himself  upon  the  clemency 
iif  the  court.  Accordingly,  after  tlie  first  witness  had  been  examined,  his  agent  stated 
that  enough  had  already  been  proved  to  convict  his  client,  and  as  he  wished  to  save  the 
court  farther  trouble,  he  admitted  the  conqjlaint,  only  expressing  his  confidence  that, 
in  awarding  judgment,  the  court  would  deal  as  leniently  with  the  defender  as  was 
consistent  with  their  duty,  and  that  they  would  be  pleased  to  take  into  their  con- 
sideration that  he  was  the  only  support  of  two  aged  parents  :  That  in  place  of  giving 
effect  to  this  appeal,  the  said  Charles  Monro  answered,  and  falsely  stated,  in  aggrava- 
tion of  the  offence,  that  the  present  pursuer  was  a  notorious  poacher  :  That  upon  this, 
the  said  Robert  Barclay  Allardice  spoke  and  delivered  himself  as  follows,  or  in  words 
to  the  following  purport  and  effect :  '  I  do  not  think  the  defender  deserves  any  mercy, 
as  I  am  informed  that,  besides  being  a  poacher,  /le  is  a  thief ;  that  he  has  been  knoirn 
to  steal  bee-hives  and  leather ;  and  that  Mr.  Boswell  (his  brother  judge)  knows  this 
to  be  true.'  Upon  which  the  said  John  Boswell  stated  as  follows,  or  in  words  to  the 
following  purport  and  effect:  '  I  cannot  say  as  to  the  bee-hives,  but  I  was  informed 
bv  a  respectable  farmer,  now  dead,  that  he  stole  a  quantity  of  leather.'  " 

The  case  was  argued  before  the  Judges  of  the  Second  Division,  on  the  question  of 
relevancy  ;  and  b}-  interlocutor  of  the  13th  December  1827,  the  Judges  found  the 
action  relevant  and  remitted  the  cause  to  the  Jury  Court,  and  the  juiy  found  for  the 
pursuer,  with  [498]  £125  damages  against  each  of  the  defenders.  The  proceedings 
and  evidence  are  succinctly  stated  in  tlie  following  bill  of  exceptions  tendered  to  and 
signed  by  the  Lord  Chief  Commissioner:  "Whereas,  by  an  interlocutor  of  the 
honourable  Joshua  Henry  Mackenzie,  one  of  the  Lords  Ordinary  of  the  Second  Divi- 
sion of  the  Court  of  Session,  bearing  date  the  21st  day  of  May  1824,  this  cause  was 
transmitted  from  the  Court  of  Session  to  the  Jury  Court,  in  terms  of  the  Acts  of 
Parliament  applicable  to  such  cases  ;  and  after  certain  proceedings  were  had  therein, 
the  said  Court,  upon  a  motion  by  the  counsel  for  the  defender  Robert  Barclay  Allar- 
dice, did,  upon  the  26th  day  of  November  1825,  transmit  the  said  cause  back  to 
the  Court  of  Session,  for  the  determination  of  their  Lordships,  whether  the  said 
action,  as  libelled,  was  relevant  or  competent ;  and  the  said  honourable  Joshua  Henry 
Mackenzie,  as  Ordinary  thereto,  having  ordered  cases  tO'  the  Second  Division  of  the 
Court,  their  Lordships,  by  an  interlocutor  dated  the  13th  day  of  December  1827, 
unanimously  found  the  action  to  bei  relevant,  and  again  remitted  it  to  the  Jury  Court : 
And  whereas  afterwards  the  following  issues  were  adjusted,  and  ordered  to  be  tried 
by  the  said  Court: — It  being  admitted  tliat  the  defenders  are  justices  of  peace  and 
commissioners  of  supply  for  the  county  of  Kincardine,  and,  in  that  character,  at- 
tended a  meeting  at  Stonehaven,  in  the  said  county,  on  the  3d  day  of  March  1823  ; 
and  that  the  pursuer  was  then  brought  before  the  said  court  upon  a  complaint 
preferred  against  him  for  unlawfully  shooting  at  game,  and  being  thereof  convicted, 
he  did  then  and  there,  make  application  to  the  court  to'  mitigate  the  punishment, — 
whether,  at  the  time  and  place,  and  pending  the  proceeding  aforesaid,  and  in 
piesence  [499]  and  hearing  of  the  persons  then  and  there  assembled,  the  defender 
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Robert   Barclaj-  Allardice  did   falsely,  maliciously  and  calumniously,  say  that  the 
pursuer,  besides  being  a  poacher,  was  a  thief;  that  he  had  been  known  to  steal  bee- 
hives and  leather,  and  tliat  the  defender  John  Boswell  knew  this  to  be  true;  or  did 
falsely  maliciously,  and  calumniously  use  or  utter  words  to  that  effect,  to  tlie  loss, 
mjury  and  damage  of  the  pursuer? — Whether,  at  the  time  and  place,  and  pending 
the  proceeding  aforesaid,   and   in  presence  and  hearing  of  the   persons  aforesaid, 
the  defender  John  Boswell  did  falsely,  maliciously  and  calumniously.  say  that  he 
was  informed  by  a  respectable  farmer,  now  dead,  that  the  pursuer  stole  a  quantity 
of  leather;  or  did  falsely,  maliciously  and  calumniously,  use  or  utter  words  to  that 
effect,  to  the  injurj'  and  damage  of  tlie  pursuer!     Damages  laid   at  £800.     And 
whereas,  at  a  sitting  of  the  Jury  Court  in  civil  causes,  holden  on  the  24th  day  of 
March  1828,  before  the  right  honourable  William  Adam,  Lord  Chief  Commissioner 
of  the  Jury  Court,  and  the  honourable  James  W'olfe  Murray,  one  of  the  Lords  Co-m- 
Uiissioners  of  the  said  Jury  Court,  the  foresaid  issues  came  on  to  be  tried  by  a  common 
jury  of  the  county  of  Edinburgh,  county  of  Haddington  or  East  Lothian,  and  the 
county  of  Linlithgow  or  West  Lothian  ;  at  which  day  came  there,  as  well  the  said 
pursuer  as  the  said  defenders,  by  their  respective  counsel  and  agents  and  the  jurors 
of  the  said  jury  aforesaid  empannelled  to  try  the  said  issues  being  called,  also  came, 
and  were  then  in  due  manner  chosen  and  sworn  to  try  the  said  issues  ;  and  upon  the 
trial  of  the  said  issues,  the  counsel  learned  in  the  law  for  the  said  pursuer  to  maintain 
his  case  under  the  said  issues,  did  give  in  certain  evidence;  and  no  [500]  evidence 
hfving  been  given  on  the  part  of  the  defenders,  the  jury  aforesaid  did  then  and  there 
deliver  their  verdict  for  the  pursuer,  upon  both  issues,  and  found  tlie  said  Robert 
Barclay  Allardice  and  John  Boswell,  defenders,  conjunctly  and  severally,  liable  to 
the  pursuer  in  £200  of  damages ; — which  verdict  was  afterwards,  upon  the  2-ltli  day 
of  June  1828,  set  aside,  and  a  new  trial  granted,  upon  the  ground  of  the  damages 
being  awarded  conjunctly  and  severally  against  both  defenders,  in  respect  that  their 
defences  were  distinct,  that  the  acts  done,  and  tlie  words  spoken,  were  different  in 
charge  and  proof,  and  that  they  were  not  in  pari  delicto.     And  whereas  afterwards, 
at  a  sitting  of  the  said  Jury  Court,  holden  on  the  21st  day  of  July  1828,  before  the 
right  hono;urable  William  Adam,  Lord  Chief  Commissioner  of  the  said  Courts,  and 
the  honourable  Joshua  Henry  Mackenzie,  one  of  the  Lords  Connnissioners  thereof, 
the  foresaid  issues  came  on  to  be  tried  by  a  common  jury  of  the  counties  aforesaid; 
on  which  day  came  there  the  counsel  and  agents  for  the  parties  as  aforesaid  ;  and 
the  jurors  of  the  said  last  jury  being  empannelled  and  chosen,  and  sworn  to  try  the 
said  issues  as  aforesaid,  the  counsel  for  the  pursuer  did  give  in  the  following  evi- 
dence:— It  was  given  in  evidence  by  Peter  Christian,  writer  in  Stonehaven,  that  he 
was  employed  in  February  1823.  by  the  pursuer  Robertson,  to  conduct  his  defence  in 
a  prosecution  raised  against  him  under  the  stamp  act,  for  killing  game  without  a 
license.     The  first  meeting  was  on  the  3d  day  of  February,  when  sis  or  seven  witnesses 
were  examined.     The  next  meeting  was  on  tJie  17th,  and  tJien  adjourned  to  the  3d 
March,  when  one  witness  was  examined  by  the  solicitor  of  stamps.     It  appeared  to 
witness  that  [501]  the  charge  was  brought  home  to  Robertson,  and  he  tliought  it 
improper  to  give  more  trouble.     He  admitted  that  the  charge  was  brought  home.     He 
thinks  he  did  not  consult  with  his  client.     He  tliought  he  had  full  authority.     Im- 
mediately after  this,  witness  said,  as  it  was  Robertson's  first  ofl'ence,  and  as  witness 
understood  he  had  a  father  and  mother  to  support  by  his  industiy,  that  he  hoped 
the  court  would  be  lenient  in  the  punishment.     On  which  Mr.  Barclay  said,  that  he 
did  not  consider  that  Robertson  was  an  object  of  lenity,  as  ha  was  a  thief  as  well 
as  a  poacher.     On  Mr.  Barclay  saying  tliis,  witness  said,  that  he  had  not  made  any 
statement  as  to  Robertson's  character,  as  he  was  unacquainted  with  it,  and  it  ap|ieared 
to  him  not  a  matter  for  tlie  consideration  of  that  court ;  tliat  if  he  had  been  guilty  of 
theft,  he  was  otherwise  liable  to  punishment,  and  this  ought  not  tJien  to  be  taken  into 
consideration.     Mr.  Barclay  said  he  differed  with  witness  entirely  ;  tliat  the  court 
was  entitled  to  take  it  into  consideration  ;  and  that  he  was  informed  by  Mr.  Boswell 
that  Robertson  had  been  guilty  of  stealing  bee-hives  and  leather,  or  in  the  practice 
of  stealing  them.     Mr.  BosweU  was  then  in  the  room,  and  said  he  could  not  swear  as 
to  the  bee-hives,  but  he  was  sure  of  the  leather,  as  he  was  informed  by  a  respectable 
farmer,  now  dead.     Witness  thinks  nothing  more  was  obsei-ved  by  the  gentlemen  of 
the  court;  but  Monro,  who  acted  as  agent  for  tlie  prosecution,  said  it  would  be  better 
to  leave  that,  or  reserve  the  discussion  for  their  private  meeting.     Nothing  fai-tlier 
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was  said.  A  conviction  took  place  for  the  full  penalty  of  £20,  and  three  guineas 
license  duty.  Robertson  was  iiiii>ris(ined  till  payment.  The  surveyor  of  assessed 
taxes  prosecuted  in  the  name  of  [502]  the  solicitor  of  taxes.  The  surveyor  of  the 
district  is  named  Kinnear.  It  is  not  common  to  take  assistance.  Does 
not  know  auotlier  instance.  Kinnear  is  an  agent.  If  he  were  not  pro- 
fessional he  would  take  assistance.  Monro  was  the  defender  Boswell's 
private  agent  at  that  time.  The  observations  of  the  defenders  excited 
ii  great  deal  of  conversation  among  the  legal  people  in  the  town.  Messrs. 
Duff,  Silver  and  Barclay  were  present.  Mr.  Boswell  was  not  in  tlie  sederunt.  He 
was  present  at  part  of  the  examination,  but  don't  know  if  he  was  present  at  the 
whole.  Witness  went  immediately  to  the  hall  of  the  Fiars'  Court,  and  was  followed 
by  the  pursuer.  His  feelings  seemed  to  be  considerably  hurt  by  the  obseiTations. 
On  his  cross-examination  this  witness  said,  that  the  meeting  of  the  justices  was  in 
a  committee-room  off  the  hall.  Barclay  said  he  understood  Robertson  was  bntli  a 
poacher  and  a  thief,  or  a  poacher  as  well  as  a  tliief.  Did  not  see  Barclay  make  anj- 
motion  tov.'ards  Boswell.  Barclay  lives  within  two  miles  of  Stonehaven,  and  was 
present  on  the  Sd  of  February.  Cannot  recollect  how  long  the  pursuer  was  im- 
prisoned; thinks  several  days.  He  was  not  put  in  prison  immediately  after  the 
conviction.  It  was  months  afterwards.  They  don't  in  practice  commit  immediately. 
Imprisonment  is  the  act  of  the  officer  whose  dutv  is  to  levy  the  fine.  Boswell  was 
not  present  on  the  .3d  of  Februaiy.  Did  not  observe  any  communication  made  by 
Boswell  to  Barclay  before  the  observations.  The  pursuer  made  no  observations, 
nor  did  he  ask  for  time  to  inquire  into  the  matter.  The  witness  knows  Alcock. 
who  came  to  Stonehaven  afterwards.  Knows  Monro  still  acts  in  tlie  county  for  Bos- 
w^ell. — It  was  farther  given  in  evidence  for  the  pursuer,  by  Thomas  Kinnear.  [503] 
writer  in  Stonehaven,  that  witness  is  surveyor  of  taxes,  not  of  stamps.  Part  u.' 
witness's  business  is  to  prosecute  offenders  against  the  game  laws.  Remembers  pro- 
secuting Robertson.  Monro  assisted  him.  Never  was  assisted  before.  Got  his 
information  from  Monro,  and  thinking  him  better  acquainted  with  the  facts,  wished 
him  to  do  the  business.  Monro  gave  him  the  list  of  witnesses,  gave  him  the  in- 
formation, and  examined  the  witnesses  in  court.  Monro  was  at  one  time  Boswell's 
private  agent.  Did  not  know  if  he  was  so  stilh  Witness  was  in  court  on  the  .'W 
March  as  pursuer.  Only  one  witness  was  then  examined.  He  brought  home  the 
case  against  Robertson  completely;  so  much  so,  that  he  would  not  detain  the  court 
longer.  Christian  requested  the  court  to  be  lenient,  as  it  was  his  (Robertson's)  first 
offence.  Christian  said  that  lie  was  a  poor  man,  and  the  support  of  his  father  and 
mother.  Barclay  said  that  the  case  was  clearly  proved  ;  that  he  did  not  consider 
him  as  entitled  to  the  leniency  of  the  court;  that  besides,  he  understood  he  was  a 
person  of  very  bad  character,  and  had  been  guilty  of  stealing  leather  and  bee-hives, 
and  made  some  reference  to  Boswell.  Witness  did  not  think  Christian  said  any 
thing  then.  Barclay  referred  to  Boswell  for  the  truth  of  what  he  had  stated.  On 
which  Boswell  said  he  could  not  say  as  to  the  bee-hives,  but  he  could  swear  to  the 
leather,  as  a  very  respectable  farmer,  now  dead,  had  told  him.  Christian  said  the 
man  was  a  stranger  to  him,  and  that  he  had  said  nothing  about  his  character.  Monro 
said  it  was  as  well  to  leave  that  alone,  and  decide  the  case  on  a  proof.  Robertson  was 
convicted  in  £20  penalty,  and  certificate  duty.  He  was  put  in  prison  a  considerable 
t'me  afterwards,  and  liberated  [504]  on  payment.  There  were  about  half-a-dozen 
jeople  in  the  court-room  at  the  time  when  the  obsei-vations  were  made  by  the  de- 
fenders. In  his  cross-examination,  this  witness  said  that  the  conversation  took  place 
without  the  justices  retiring.  Barclay  said  something  to  Christian,  importing  that 
he  was  entitled  to  take  Robertson's  character  into  consideration. — It  was  farther 
given  in  evidence  for  the  pursuer,  by  James  Tindal,  clerk  of  the  commissioners,  that 
he  was  present  on  the  ."Jd  of  March  182.3.  Witness  concerts  with  the  solicitor  of 
stamps.  Witness  gets  the  warrants.  The  prosecutions  are  generally  conducted  bv 
Kinnear.  Christian  said  it  was  unnecessary  to  deny  the  charge  any  longer,  and 
appealed  to  the  leniency  of  the  court  to  mitigate  the  punishment.  Barclay  said  that 
Robertson  was  a  poacher,  and  that  he  was  informed  he  had  stolen  bee-hives  and 
leather,  and  appealed  to  Boswell  as  having  informed  him.  Boswell  said  that  he  could 
not  depone  as  to  the  bee-hives,  but  was  certain  as  to  the  leather,  because  a  respectable 
farmer,  now  dead,  had  told  him  so.  Monro  said  it  would  be  better  to  leave  that  or 
leserve  the  discussion  for  their  private  meeting.     Robertson  was  imprisoned  for  the 
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jienalty  at  some  distance  of  time  from  the  conviction. — Tlie  followinc!:  documents  were 
also  put  in  as  evidence  bv  the  pursuer,  viz.  the  summons,  the  defences,  and  con- 
descendence and  answers,  a  receipt  for  the  penalty,  dated  Stonehaven,  10th  June 
1824,  and  signed  J.  Brand.  No  evidence  was  given  on  the  part  of  the  defenders,  and 
the  counsel  for  the  said  pursuer  did  then  and  there  insist  before  the  said  Lord 
Chief  Commissioner  and  Lord  Commissioner,  that  the  said  evidence  adduced 
on  the  part  of  the  pursuer  did  entitle  the  said  pursuer  to  a  ver- 
dict. But  the  coun-[505]-f'el  for  the  defenders  did  then  and  there  insist 
that  the  pursuer  was  not  entitled  to  a  verdict  on  the  evidence  afore- 
said, but  that  on  the  said  evidence  the  defenders  were  entitled  to  a  verdict. 
Whereupon  the  Lord  Chief  Commissioner  did  then  and  there  observe  to  the  said  jury, 
that  an  action  for  damages  was  not  competent  at  all  against  Judges  of  the  Supreme 
Courts  in  Scotland  for  words  spoken  by  them  in  a  judicial  capacity,  but  that  such  an 
action  lay  against  justices  of  the  peace,  provided  the  words  were  spoken  tnaliciou-sly. 
With  reference  to  the  malice,  that  in  all  cases  irhere  the  party  using  the  words  crnn- 
plai.ned  of  was  entitled  to  speak  of  the  corn-plainer,  the  jury  must  be  satisfied  that  the 
malice  was  p^-oved;  and  the  Lord  Chief  Commissioner  did  then  and  there  direct  the 
jury  to  take  into  consideratii)n  the  words  and  the  whole  circumstances  of  the  case, 
and  to  consider  whether  Mr.  Barclay  was  honestly  discharging  his  duty,  and  only 
erred  in  judgment  as  to  his  duty ;  or  whether  he  acted  not  from  a  fair  desire  of  doing 
his  duty,  but  iras  induced  by  malice  to  use  the  words  proved.  The  Lord  Chief  Com- 
missioner farther  stated  to  the  jur-y,  as  his  direction  on  the  law,  that  malice  con- 
sisted in  speaking  from  bad  motives,  and  that  it  may  he  either  preconceived  or 
instantaneous.  His  Lordship  farther  stated  to  the  jury  that  in  cases  like  the  present, 
where  no  evidence  was  adduced  by  the  defenders  to  prove  that  the  words  spoken  were 
true,  they  must  be  understood  or  presumed  to  be  false,  although  no  evidence  of  the 
falsehood  was  adduced  by  the  pursuer.  And  the  jury  aforesaid  did  then  and  there 
deliver  their  verdict  for  the  pursuer,  upon  both  issues,  and  found  the  defender 
Robert  Barclay  Allardice  liable  in  £125  of  damages,  and  also  found  tlie  defender 
John  Boswell  liable  in  £125  of  damages  to  the  pursuer. — That  the  [506]  counsel  for 
tne  defenders  did  aftei-wards  obtain  a  rule  to  show  cause  in  the  Jury  Court  to  have 
the  said  verdict  set  aside,  and  a  new  trial  granted,  founding  their  application, 
among  other  grounds,  upon  the  aforesaid  direction,  as  a  misdirection  in  point  of 
law,  b}'  the  Lord  Chief  Commissioner  at  the  trial  But  the  said  Court  did,  on  the 
15th  day  of  January  1829,  dismiss  the  said  rule: — whereupon  the  counsel  for  the 
defenders  did,  in  terms  of  the  act  of  parliament  of  the  59th  George  3d,  cap.  35,  sect. 
17,  tender  a  bill  of  exceptions  to  the  said  order  of  the  Jury  Court,  in  as  far  as  tlie 
,  aid  Court,  by  discharging  the  said  rule,  did  confirm  the  said  direction  of  the  said 
Lord  Chief  Commissioner  at  the  trial  :  and  the  said  counsel  for  tlie  defenders  did 
contend  that  the  said  Court  should  have  set  aside  the  said  verdict  and  granted  a 
new  trial,  as  the  verdict  should  have  been  given  in  favour  of  the  defenders.  That 
the  Lord  Chief  Commissioner,  instead  of  the  direction  on  the  law  given  by  him  as 
aforesaid,  should  have  directed  the  said  jury  to  have  found  a  verdfict  for  the  de- 
fenders, by  directing  them,  first,  that  for  words  spoken  by  the  defenders  when  sitting 
in  judgment  as  justices  of  peace,  and  deliberating  ujmn  or  delivering  the  grounds 
and  reasons  of  a  judicial  detei-minattion,  the  defenders  are  entitled  in  law  to  com- 
plete protection  and  immunity,  even  where  the  words  are  alleged  to  he  maliciously 
spoken  ;  secondly  and  separatim.  That  the  evidence  of  malice  in  the  present  ca^e  ought 
to  he  direct  and  express  by  proof  of  mcdice,  wholly  independent  of  the  alleged  in- 
temperance,  or  even  falsehood  of  the  words  spoken,  and  that  from  the  mere  absence 
of  evidence  of  the  truth  of  the  words  spoken,  these  words  could  not  be  held  to  he 
false,  to  the  effect  of  affording  legal  or  competent  evidence  of  malice  against  the 
defenders,  acting  as  aforesaid,"  etc. 

[507]  Li  the  case  of  Do<\tor  Hamilton  v.  Doctor  Hope,  which  was  an  action  brought 
by  one  professor  in  the  University  of  Edinburgh,  against  another,  for  defamatory 
words  spoken  at  a  meeting  of  the  Senatus  Acadeniicus  (Free.  Coll.  337,  lOth  March 
1827),  the  law  on  this  subject  was  stated  by  the  Lord  Justice  Clerk  as  follows  : 

"  First,  I  take  it  to  be  quite  fixed,  that  in  ordinary  cases  where  an  action  is 
brought,  concluding  for  damages  for  slanderous  words,  where  no  case  of  privilege 
whatever  can  be  alleged  in  favour  of  the  defender,  it  is  sufficient  for  the  pursuer  to 
prove  the  use  of  words  of   a    slanderous,   defamatoiy   and    injurious  nature,    and 
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that  in  such  case  the  malicious  purpose  of  using  them  will  be  inferred  without  any 
further  proof  whatever.  Secondly,  it  is  equally  clear,  on  the  other  hand,  that  whilst 
tliere  are  two  classes  of  cases  which  are  sheltered  by  an  absolute  privilege  or  iirotec- 
ti'on  against  all  actions  for  alleged  slander  viz.  those  of  a  member  of  parliament  in 
parliamentivry  debate,  and  of  a  supreme  Judge  acting  in  judicio  (with  neither  of 
which  we  have  at  present  any  concern),  still  that  in  all  otiier  cases  which  are  held  by 
law  to  be  of  a  privileged  nature,  the  presumj)tion  of  law  is  against  malice;  and  it  is 
therefore  incumbent  on  the  pursuer  of  an  action  for  the  use  of  slanderous  words, 
in  such  circumstances,  to  bring  evidence  that  will  satisfy  a  jury,  that  notwithstanding 
the  privilege  founded  on,  the  expressions  were  used  maliciously  by  the  defender. 
This  is  the  doctrine  laid  down  by  Mr.  Starkie  in  his  work  on  the  '  Law  of  Slander,' 
p.  231.  In  regard  to  the  question.  What  sort  of  evidence  is  required  to  establish 
malice  in  privileged  cases,  or  in  what  mode  the  presumption  of  law  is  to  be  rebutted? 
it  appears  to  me,  from  the  best  consi-[508]-deration  of  the  authorities,  tliat  it  cannot 
be  held  that  nothing  but  direct  and  positive  proof  of  malice,  altogether  apart  from, 
and  independent  of,  the  case  itself,  can  avail ;  on  the  contrary,  I  think,  that  while  it 
is  competent  to  prove  by  separate,  distinct,  and  (as  it  is  sometimes  termed)  extrinsic 
esfidence,  independent  of  the  case  itself,  that  the  defender  was  influenced  by  malice, 
it  is  also  couipetent  to  require  the  jury  to  take  into  their  consideration  the  whole  cir- 
cumstances of  the  case  itself,  with  the  conduct  of  the  party  in  relation  to  time,  jdace, 
and,  in  particular,  the  pertinency  of  his  words  to  the  subject  matter  of  the  privilege, 
and  to  decide  if  there  is  sufficient  evidence  of  malice  resulting  from  a  general  view 
of  these  circumstances.  The  opinion  seems  to  be  coiifirnied  by  the  case  mentioned  by 
Mr.  Starkie,  '  Law  of  Slander,'  at  page  242,  and  by  another  passage,  at  page  260  of 
the  same  work.  For  looking  at  the  English  doctrine  and  practice  on  this  subject, 
we  have  the  highest  authority  in  the  law  of  Scotland,  that  of  my  Lord  Stair,  who,  in 
treating  of  this  subject  of  reparation  for  verbal  slander,  in  B.  i.  tit.  9,  sect.  4,  of 
his  Institutes,  expressly  refers  us  to  them."  Again,  after  remarking  that  the  pur- 
suer of  the  case  referred  to,  indeniably  stood  in  a  privileged  situation,  ''  with  the 
presumption  of  law  in  favour  of  the  innocence  of  his  intentions  in  the  use  of  words  of 
a  slanderous  nature,"  his  Lordship  proceeds  tluis — ''  But  if  not  keeping  closely  to 
the  subject  of  discussion,  if  travelling  into  impertinent  matter,  or  using  the  occasion 
as  a  cloak  or  cover  for  malice,  as  indicated  by  the  whole  of  his  conduct  and  the  circum- 
stances of  the  case,  it  will  undoubtedly  be  for  the  jury  to  decide  the  question,  whether 
the  malice  which  the  law  requires  to  warrant  a  verdict  against  [509]  him  for 
slanderous  words,  is  not  sufficiently  proved,  even  though  no  extrinsic  proof  of  malice 
has  been  led?  "  At  page  354  of  the  same  report.  Lord  Alloway  states,  "  I  am  also 
clear,  and  I  think  my  opinion  is  confirmed  by  every  authority  to  be  found,  either  in 
Scotland  or  England,  that  it  is  not  necessary,  in  cases  of  protection,  to  prove  malice 
by  what  is  called  extrinsic  evidence,  but  that  the  jury,  in  every  such  ease,  must  judge 
from  the  expressions  made  use  of,  whether  tliey  could  be  justified  by  the  place  where 
they  were  made  use  of ;  and  that  it  is  enough  for  them  to  find  that  they  were  falsely 
spoken,  and  also  that,  in  tlie  circumstances  of  the  case,  they  were  maliciously  spoken." 
Again,  at  page  361,  the  same  Judge  obsei-ves,  "  If  I  am  right  in  what  I  formerly 
stated,  and  what  has  been  uniformly  stated  in  every  jury  trial  in  this  country,  in  so 
far  as  I  know,  as  well  as  in  England,  that  extrinsic  or  express  proof  of  direct  malice 
was  not  necessary,  but  that  intrinsic  or  internal  evidence  might  arise  out  of  the 
facts  and  circumstances  of  tlie  case,  and  out  of  the  character  and  nature  of  the  words 
used,  then,  if  the  words  used  were  impertinent,  unnecessary,  and  not  intended  to 
forward  the  argument,  but  to  produce  an  insult,  and  to  harass  the  feelings  of  the  per- 
son of  whom  they  were  spoken,  tJie  jury  were  certainly  entitled  to  consider  quo  animo 
they  were  uttered,  and  whether  tiliey  were  to  infer  malice  from  them  or  not."  The 
same  doctrine  is  laid  down  as  beyond  dispute  by  Lord  Pitmilly,  who,  after  alluding 
to  the  nature  and  limits  of  privileged  cases,  expresses  himself  tlius :  "  It  is  not 
necessary  to  say  any  thing  of  the  very  few  cases  in  which  no  ac-tion  at  law  whatever  lies 
for  slander,  as  it  is  not  alleged  that  this  case  belongs  to  that  class.  Of  other  cases, 
the  distinction  is,  that  in  common  [510]  slander  (as  distinguished  from  privileged 
cases),  the  law  presumes  malice  from  tlie  use  of  the  words,  and  the  pursuer  having 
proved  injury  and  falsehood,  is  not  put  to  prove  malicious  intention,  but  the  law 
infers  it.     In  other  cases  which   are  called  privileged,  there  is  no   room   for  tin's 
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presumption  ;  and  therefore  the  pursuer  must  prove  malice  in  the  user  of  the  words. 
There  are  certain  persons  who  are  called  upon  by  duty,  others  are  permitted  in  the 
exercise  of  tiieir  lejral  ri^lits,  to  speak  of  the  cliaracter  and  conduct  of  their  neifrh- 
bours ;  and  when  they  do, so  from  a  sense  of  duty,  or  in  the  exercise  of  their  rights, 
and  believing  what  they  state,  they  are  free  from  a  claim  of  damages,  altliough  the 
expressions  of  which  they  make  use  may  be  injurious,  and  would  in  otlier  circum- 
stances be  actionable.  The  presumption  of  law  in  their  favour  is,  that  they  spoke 
from  such  motives  ;  and  the  pursuer  is  therefore  put  to  prove  tlieir  malicious  in- 
tention. Tlieir  situation  must  not  he  made  a  eloak  for  malice:  and  the  pursuer  is 
therefore  in  such  cases  allowed  to  rebut  the  legal  presumjition  in  their  favour,  by 
contrary  proof.  It  is  a  different  question  wliat  kind  of  proof  it  is  necessary  for  him 
tn  lead,  and  whether  he  is  confined  to  extrinsic  evidence,  sucli  as  previous  threats, 
or  other  facts  of  that  description.  It  must  lie  with  the  jury  to  say  whether  malice 
is  made  out ;  and  in  considering  this  matter  they  are  entitled  to  take  into  view  the 
whole  facts  and  circumstances,  or  the  intrinsic  evidence,  as  well  as  the  extrinsic 
proofs  of  malice.  The  intensity  of  the  expressions,  the  situation  of  the  parties,  and 
the  whole  circumstances  of  the  case,  are  legitimate  matter  for  the  consideration  of  a 
jury,  to  enable  them  to  judge  whether  the  malicious  intention  be  made  out.  This  is, 
I  think,  made  out  by  the  cases  [511]  referred  to  by  the  pursuer,  mentioned  by  Mr. 
Starkie  at  page  241  of  his  work  on  the  Law  of  Slander,  and  in  the  second  volume  of 
his  work  on  Evidence,  p.  867,  912,  and  914,  and,  indeed,  by  the  reason  of  the  case. 
Real  evidence  of  malice  is  often  afforded  in  this  way;  and  there  is  no  inconsistency 
that  the  Law  should  presume  against  malice,  and  yet  allow  the  whole  circumstances 
to  be  taken  into  account  in  considering  the  proof  of  it."  Again,  the  same  Judge, 
in  reference  to  the  question,  who  are  entitled  to  privilege?  remarks,  p.  348,  "there 
is  a  long  list  of  privileged  situations  in  the  books,  and  when  a.  new  one  like  the 
present  arises,  which  ha.s  not  hitherto  been  adjudged,  we  must  attend  to  the  principles 
on  which  the  admitted  cases  rest.  Now,  this  principle  appears  to  be  what  I  have 
already  mentioned,  viz.  that  the  privilege  protects  all  persons  who  are  called  upon 
by  duty  to  speak,  or  who  do  so  in  the  exercise  of  a  legal  right.  The  privilege  always 
depends  on  the  duty  or  right  of  the  party.  Hence  Lord  Mansfield,  in  a  case  of  a 
master  giving  a  character  of  a  servant,  says  that,  if  he  has  not  been  asked  to  do  so, 
there  is  no  privilege,  for  this  re.i.son,  that  till  he  is  asked  for  a  character,  the  duty  of 
giving  one  does  not  emerge.  It  is  a  branch  of  the  same  rule  tliat  a  person  thus  called 
upon,  or  thus  entitled  to  speak  of  his  neighbour,  must  confine  himself  to  what  is 
pertinent." 

In  giving  judgment  on  the  bill  of  exceptions,  the  Lord  Justice  Clerk  used  these 
words :  "  The  case  is  very  different  from  that  of  a  Judge  speaking  in  language, 
however  strong,  of  the  case  before  him,  which  I  conceive  every  Judge  is  protected  in 
doing ;  but  here  he  goes  entirely  out  of  his  way,  and  takes  the  liberty  of  calling  the 
pursuer  a  thief — accusing  [512]  him  of  a  crime  of  the  deepest  die,  inferring  infamy, 
and  for  which,  under  some  of  tlie  old  Scotch  statutes,  he  might  have  been  tried 
capitally.  I  do  not  care  whether  this  was  done  in  a  large  audience  or  a  small  one: 
it  was  alike  unjustifiable.  From  the  fii-st  moment  I  never  entertained  a  doubt  that, 
ax"ording  to  the  established  principles  of  the  law  of  Scotland,  tliis  was  actionable 
matter,  and  inferred  a  relevant  and  competent  claim  of  damages.  I  know  nothing, 
and  am  not  bound  to  be  informed,  as  to  the  law  of  England  in  such  a  case.  But  by 
the  law  of  this  country,  the  defenders,  in  uttering  the  words  complained  of,  clearly 
went  out  of  the  case  before  them,  and  thereby  rendered  themselves  liable  in  damages. 
Justices  of  the  peace,  after  finding  a  person  guilty  of  poaching,  have  no  protection  by 
the  law  of  Scotland  (which  must  be  the  rule  of  decision  here)  in  stating,  as  a  rea,son 
for  refusing  to  mitigate  the  punishment,  that  the  offender  is  entitled  to  no  favour 
from  the  court,  because  he  is  a  thief.  And  as  to  the  otlier  exception,  when  there  was 
no  issue  in  justification,  we  cannot  doubt  that  the  learned  Judge  is  right  in  saying 
that  the  accusation  must  be  assumed  to  be  false,  and  therefore  I  am  quite  clear  that 
the  bill  must  be  disallowed." 

The  other  Judges  concurred  ;  and  by  interlocutor  of  the  14tli  May  1829,  dis- 
allowed the  exceptions,  and  found  the  verdict  final  and  conclusive.  From  this  inter- 
locutor, and  the  interlocutor  of  relevancy,  the  magistrates  appealed. 

The  cause  came  on  for  hearing  in  the  House  of  Lords  (Lord  Wynford  presiding), 
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on  the  :U)th  March  ;nid  1st  April  1830,  and  on  the  6th  Ai)ril  tlieir  Lordships  pro- 
ceeded to  judgment. 

[513]  Lord  Wynford  (after  stating  the  nature  and  circumstances  of  the  case  and 
the  result  of  the  proceedings  below : ) — In  giving  my  opinion  on  this  case,  ^  have 
endeavoured  as  much  as  possible  to  forget  that  I  am  an  English  Judge,  and  to  consider 
myself  as  sitting  in  a  Scottish  Court  to  administer  tlie  law  of  which  the  people  of 
Scotland  have  been  so  jealous,  and  for  which  they  so  zealously  contended,  and  the 
possession  of  which  has  been  so  solemnly  secured  to  them  by  the  Act  of  Union.  The 
summons  which  forms  the  foundation  of  this  action  raises  two  questions:  first, 
whether  the  interlocutor  of  relevancy  was  correct;  and,  secondly,  whether  the  verdict 
of  the  juiy  was  riglit.  The  summons  commences  thus:  '"  AMiereas  it  is  meant  and 
liumbly  shown  to  us,  by  our  lovite  John  Robertson,  shoemaker,  at  Balderaigs,  parish 
of  Fetteresso,  near  Stonehaven,  that  the  pursuer,  who  is  a  man  of  unimpeachable 
moral  character,  lately  had  tlie  misfortune  to  incur  the  displeasure  of  certain  of  the 
landholders  of  the  county  of  Kincardine,  by  the  unpardonable  oiience  of  shooting  a1 
a  hare  upon  the  property  of  one  of  them,  and  has  been  made  the  victim  of  a  pereecu- 
tion  almost  unequalled  for  its  rigour,  and  particularly  aggravated  by  its  circum- 
stances." I  hope  these  flights  of  imagination  wiU  soon  be  banished  fronx  Scotch 
pleading.  They  are  highly  improper,  and  in  this  country  would  be  set  aside  for  im- 
pertinence at  a  heavy  expence  tO'  the  party  giving  way  to  them.  Tlie  summons  then 
states  that  the  pursuer  was  brouglit  before  tlie  magistrates  for  tliis  shooting  at  a 
hare,  and  that  the  gentlemen  who  presided  were,  Colonel  Duff,  of  Fetteresso,  Robert 
Barclay  Allardice,  of  Ury,  John  Boswell,  etc. ;  and  then  it  proceeds  :  "  The  deposition 
of  tlie  first  witness  went  [514]  to  prove,  not  tliat  the  pui-suer  liad  killed  the  hare  in 
question,  or  indeed  any  other  species  of  game,  but  only  tliat  the  pursuer  had  fired  at 
the  hare.  Although,  strictly  sjieakiug,  this  might  be  considered  as  an  oifence  against 
the  Game  Laws,  yet  the  pursuer,  unconscious  of  anything  very  heinous  in  the  crime, 
considered  it  proper  to  avow  his  fault,  and  throw  himself  upon  the  clemency  of  the 
court."  To  that  clemency  the  pursuer's  agent  appealed  ;  and  after  stating  this,  the 
summons  proceeds :  '"  But  instead  of  giving  effect  to  this  appeal,  the  said  Charles 
Monro  (agent  for  the  prosecution)  answered,  and  falsely  stated,  in  aggravation  of 
the  ofl'ence,  tliat  the  pursuer  was  a  notorious  poacher:  that  upon  this  the  said  Robert 
Barclay  Allardice  spoke  and  delivered  himself  as  follows:  'I  do  not  tliink  the  de- 
fender deserves  any  mercy,  as  I  am  informed  that,  besides  being  a  poacher,  he  is  a 
thief,  and  has  been  known  to  steal  bee-hives  and  leather ;  and  that  Mr.  Boswell  (liis 
brother  judge)  knows  this  to  be  true.'  Upon  which  the  said  John  Boswell  stated  as 
follows :  '  I  cannot  say  as  to  the  bee-hives ;  but  I  was  informed-  (your  Lordsliips  see 
that  they  do  not  speak  of  their  own  knowledge,  but  only  from  information)  by  a  re- 
spectable farmer,  now  dead,  that  he  stole  a  quantity  of  leather.'  That  after  some 
discussion,  in  the  course  of  which  the  said  Robert  B.  Allardice  maintained  his  risrht 
to  comment  on  ttie  private  character  of  the  pursuer,  he  (the  pursuer)  was  subjected 
in  the  sum  of  £20,"  etc.  Now  your  Lordships  wiU  observe,  that  the  respondent's 
agent  appealed  to  the  clemency  of  the  justices  on  the  ground  of  character  :  and  this 
is  a  very  material  circumstance  in  considering  the  question  of  malice,  for  the  ques- 
tion of  character  was  called  to  the  attention  of  the  magistrates  [515]  by  the  respon- 
dent's own  agent.  I  have  thought  it  my  duty  to  consider  well  the  foundation  of  the 
opinion  which  I  am  now  to  state  to  your  Lordships.  You  will  consider  in  what 
situation  a  magistrate  is  placed.  It  is  absolutely  necessary  that  he  should  be  pro- 
tected in  the  discharge  of  liis  duty,  and  that  he  O'Ught  not  to  be  responsible  in  this 
manner  for  an  error  in  judgment.  For  malice  he  may,  but  then  it  must  be  malice 
established  by  evidence.  If  it  were  otherwise,  who  would  be  a  magistrate?  It  is 
equally  important  that  he  should  be  protected  in  the  discharge  of  his  duty,  as  that  the 
subject  should  be  protected  against  oppression.  [His  Lordship  then  reviewed  the 
authorities  and  cases,  and  stated  that  the  only  cases  which  ran  on  all  fours  with 
the  present  were  Gibh  v.  i<cott,  reported  by  Lord  Elchiss,  and  Leitch  v.  Fairy,  7th 
July  1711;  and  from  the  whole  he  came  to  the  conclusion,  that  even  the  inferior 
Judges  could  not  be  made  responsible  in  a  civil  action,  except  for  malice  proved.] 
In  the  case  of  Ha.ggart,  and  the  Lord  President  Hope,  it  was  found  that  a  Judge  was 
not  responsible  in  a  civil  action  for  words  spoken  on  the  bench;  and  it  has  been 
argued  that  there  is  no  distinction  between  a  supreme  and  a  subordinate  Judge :  but 
H.L.  VI.  617  20(1 


I  DOW  &  CLABK.      ALLARDICE  AND  BOSWELL  r.  ROBERTSON  [1830] 

I  conceive,  my  Lords,  that  in  tlie  case  of  a.  supreme  Judge  tlie  Courts  below  cannot 
inquire  into  the  question  of  malice.     The  only  remedy  is  by  application  to  tliis  House, 
in  which  the  Constitution  has  vested  the  power  of  compelling  the  Judges  below  to  do 
their  duty.     Although  the  supreme  Judges  should  be  disposed  to  reject  tliis  protection 
for  themselves,  yet  the  law  will  cast  it  upon  them,  and  this  House  is  the  only  projjer 
tribunal  to  deal  with  them.     This,  however,  is  the  case  of  a  subordinate  Judge,  and  I 
think  he  is  liable  to  an  action  if  malice  be  clearly  made  out;  and,  therefore,  I  think 
that  the  judgment  of  [516]  the  Court  of  Session,  as  far  as  tlie  interlocutor  of  rele- 
vancy is  concerned,  ought  to  be  affirmed.     Then  comes  the  second  question  :  Has  the 
alleged  malice  been  proved!     If  it  has  not,  the  verdict  of  the  jury  cannot  be  sup- 
ported.    In  the  case  of  Oliplianf,  v.  Mafneil  (5  Brown,  Suppl.  57U  ;  Borth.  on  Libel, 
201),  the  justice  liad  called  the  pursuer,  a  preac-her  of  the  Uospel,  when  under  exami- 
nation, a  d — d  perjured  villain,  and  yet  he  was  held  not  liable  because  lie  had  some 
reason  to  suspect  that  the  witness  was  perjured  ;  and  so  tlie  defenders  in  this  case  had 
some  reason  to  believe  that  the  poacher  was  a.  thief,  thougli  tliat  could  not  te  proved. 
If  tlie  magistrates  are  not  protected  by  law  in  the  administration  of  their  duties,  no 
man  of  property  or  character  will  undertake  the  office.     Then,  has  the  malice  been 
proved?     Tliere  is  a.  material  distinction  as  tO'  exceptions  between  tlie  old  English 
statute  O'f  Westminster  the  setond,  and  the  late  Scotch  statute  on  the  same  subject. 
By  the  former  you  are  confined  to  the  terms  of  the  exception  ;  but  the  latter  is  large 
enough  to  enable  j'ou  to  look  at  the  whole  of  the  record  and  the  circumstances.     The 
Court  of  Session  remitted  the  case  to-  the  Jury  Court,  and  the  trial  proceeded  and 
damages  were  given.     Tlie  case  came  back  again  to  tlie  Court  of  Session,  and  was 
argued  on  the  exceptions,  whicli  the  Court  disallowed,  and  that  interlocutor  also  was 
appealed  from.     But  I  think  that  they  ought  to  have  been  allowed,  for  I  do  not  see 
that  there  was  any  thing  like  sufficient  evidence  of  tlie  malice,  and  justice  cannot  be 
done  without  sending  this  to  a  new  trial.     The  question  is — whether  the  conclusion 
which  the  juiy  came  to  was  warranted  by  the  facts  ;  and  I  have  carefully  exainined 
the  whole  evidence  from  the  beginning  to  the  end,  and  could  not  find  any  thing  to 
•warrant  the  conclusion  ;  and  I  am  satisfied  that  the  case  must  be  sent  to  another  jury. 
[517]  No  one  more  values  the  assistance  which  we  derive  from  juries  in  the  investiga- 
tion of  facts  tlian  I  do.     But  the  facts  must  be  such  as  to  warrant  the  conclusion  ;  for 
juries  must  not  be  allowed  to  act  in  an  arbitrary  manner.     [His  Lordship  here  re- 
capitulated the  facts,  and  marked  particularly  the  circumstance  that  the  respondent's 
character  was  brought  under  tJie  magistrates'  consideration  by  his  own  agent.]     In 
all  tliis  I  cannot  find  a  xcmtiUa  of  proof  that  can  warrant  the  conclusion  of  malice. 
The  words  were  pertinent  to  the  matter  under  the  magistrate's  consideration.     If  the 
words  were  not  pertinent,  malice  may  perliaps  be  inferred  from  the  words  themselves, 
but  the  inference  may  be  repelled  by  the  circumstances  under  which  the  parties  utter- 
ing them  were  placed,  and  then  malice  must  be  proved  by  other  circumstances  ;  but  no 
proof  of  the  malice  was  here  given.     The  Lord  Chief  Commissioner  seems  manifestly 
to  have  been  of  opinion  that  tliat  there  was  no  evidence  of  malice,  and  I  am  glad  to 
see  that  my  old  and  excellent  friend  the  Lord  Cliief  Commissioner  Adam  still  pre- 
serves his  faculties  in  full  vigour.     If  malice  had  been  proved  we  could  not  have  re- 
lieved these  gentlemen  ;  but  here  there  is  no  evidence  of  malice.     I  am  glad  tO'  see 
that  the  trial  by  jury  is  to  be  still  further  extended  in  Scotland.     But  it  is  an  insti- 
tution that  must  be  regulated,  and  prevented  froin  becoming  arbitraiy,  otherwise 
trial  by  jury,  insteiad  of  being  a.  blessing,  would  become  one  of  the  most  intolerable  nf 
nuisances;  for  our  persons  and  property  would  not  be  under  the  protection  of  \\\\\, 
but  left  at  tlie  discretion  and  mercy  of  an  arbitrary  and  capricious  tribunal.     The 
tribunal  is  the  best  assistant  under  Heaven  in  the  investigation  of  facts,  when  under 
proper  regulation,  but  without  such  regulation  it  would  be  a  curse,  and  not  a  blessing. 
Tlie  magistrates  have  [518]  duties  to  perform  which  often  render  tliem  unpopular 
with  a  certain  class,  and  tliey  cannot  perform  those  duties  unless  the}'  are  protected  ; 
and  if  a  jury  were  to  find  one  hundred  verdicts  against  them  without  evidence,  these 
verdicts  must  be  set  aside.     I  have  considered  the  case  much  at  different  times,  and 
meditated  upon  it,  to  see  if  I  could  find  any  thing  to  support  the  findinf  of  the  jury 
in  this  instance,  but  I  have  been  able  to  discover  nothing.     The  principle  of  such  a 
verdict  as  this,  founded  on  no  evidence,  would,  if  allowed  to  pass  unquestioned,  deeply 
affect  the  administration  of  justice — especially  by  the  unpaid  gentry  of  the  country, 
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who,  although  some  attempt  to  run  tliem  down,  form  one  of  the  most  valuable  class  of 
magistrates  that  ever  existed  in  any  country.  I  propose,  therefore,  that  the  inter- 
locutor of  1827  be  affirmed,  and  that  of  1829  reversed;  and  tliat  the  cause  be  sent 
back  again  to  be  remitted  to  anotlier  jury. 

Adjudged  accordingly. 

[Qi/ : — Whether,  as  the  Court  below  proceeded  on  the  assumption  that  tiie  words 
spoken  were  noe  pertinent  to  the  subject  under  discussion,  and  Lord  Wynford  on  the 
assumption  that  they  iiere  pertinent,  the  difference  may  not  be  referrible,  in  some 
degree,  to  matter  of  fact,  rather  than  matter  of  law. — Rep.] 


[519]  APPEAL 

From  the  Court  of  Chancery  in  Ireland. 

MARQUIS  OF  VfESTMEATU—AppeHant;  MARCHIONESS  OF  WESTMEATH 

and  Others, — Respondents. 

[Mews'  Dig.  iv.  150  ;  vii.  986  ;  S.C.  {WestmeatI,  v.  Salishin-y)  5  Bli.  N.S.  .'iSg  ;  and  cf. 
H.  V.  IF.,  1857,  3  Kay  and  J.  .'586.  Among  tlie  numerous  cases  in  which  this  case 
has  been  dealt  with  it  may  suffice  to  refer  to  Wi/suii,  v.  Wilson,  1848,  1  H.  L.  C. 
538-4  5  H.  L.  C.  40  (and  see  tlie  note  to'  that  case  in  1  Wh.  a.nd  T.  L.  C.  7tli  ed. 
pp.  577,  597,  611):  Cartu-nght  v.  Cartwnght,  1853,  3  De  G.  M.  and  G.  982. 
And  see  Rowell  v.  Rowell  (1900),  1  Q.  B.  9  ;  Marlborough  (Doirager  Duchess  of) 
V.  Marlborough  (Duke  of),  1900,  17  T.  L.  R.  137.] 

Deeds  of  separation,  in  1817  aiid  1818,  between  Lord  and  Lady  W.  By  the  deed  of 
1817  it  is  provided  that  the  parties  shall  continue  to  reside  togetlier  and  coliabit 
as  husband  and  wife,  but  that  on  tlie  renewal  of  dissentions  the  separation 
should  immediately  take  effect.  Disputes  continue,  and  the  deed  of  1818  is 
executed,  which  provides  for  an  immediate  separation ;  but  Lady  W.  is 
prevailed  upon  to  allow  her  liusband  to  occupy  apartments  iji  tlie  same  house 
with  her  till  he  can  procure  an  appointment  abroad.  They  accordingly  live, 
dine  and  visit  together  for  about  a  year  after  the  execution  of  tlie  deed,  but 
without  cohabitation  as  liusband  and  wife.  Bill  by  Lord  W.  to  set  aside  the 
deeds,  chiefly  on  the  ground  of  their  being  contraiy  to  public  policy,  and  tlie 
deed  of  18l7  is  declared  to  be  null  and  void,  reserving  the  rights  of  a  child  of 
tlie  marriage,  and  no  appeal  by  Lady  W.  against  the  decree.  As  to  tlie  deed 
of  1818  the  bill  is  retained  for  twelve  months  in  the  usual  way,  to  give  the 
parties  an  opportunity  to  try  the  question  of  itsi  validity  at  law.  Neither  of 
the  parties  avail  themselves  of  this  opportunity,  but  Lord  W.  appeals  against 
the  decree  to  tlie  House  of  Lords.  The  judgment  of  the  Court  below  siifirmed. 
enlarging  the  time  of  retaining  the  bill,  so  as  to  enable  the  parties  still  to>  try 
the  question  at  law  : 

The  Lord  Chancellor  and  Lord  Eldon  being  clearlj-  of  opinion  that  tite  deed  of 
1817,  providing  for  a  future  separation,  could  not  be  supported  ;  and  the  Lord 
Chancellor  being  decidedly  of  opinion  that,  under  the  circumstances  [520]  of 
the  parties  living  togetlier,  although  witliout  cohabitation  as  husband  and 
wife,  the  deed  of  1818  could  not  be  sustained  ;  and  Lord  Eldon  being  of  the 
same  opinion,  but  more  cautiously,  and  with  an  .anxiety  that  the  question 
should  still  be  tried  at  law,  witli  the  record  put  into  such  a  shape  that  it  might 
be  again  brought  by  writ  of  error  before  the  House  for  final  adjudication. 
{Vide  Hindley  v.  Westiiieatli.  6  Barn,  .and  Cres.  200.) 

On  tlie  iOth  May  1812,  the  respondent,  a  daughter  of  the  Marquis  of  Salisbury, 
intermarried  witli  the  appellant,  the  Marquis  of  Westmeath,  tlien  Lord  Delviu.  Th.? 
appellant's  father  being  then  alive,  and  his  family  estate  considerably  encumbered, 
it  wa,<;  not  thought  advisable  to  make  a  formal  settlement,  but  articles" were  executed 
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by  which  the  appellant  engaged  to  secure  to  the  respondent  a  jointure  of  £3000  a  year, 
and  to  settle  his  estates  after  his  fatlxer's  death  on  the  issue  of  the  marriage  in  strict 
settlement. 

Soon  after  the  marriage  disputes  arose  between  the  parties,  and  the  respondent 
complained  of  various  acts  of  cruelty  and  ill  usage  on  the  part  of  the  Marquis  from 
1812  till  1817,  in  tlie  course  O'f  which  year  she  caused  it  to  be  intimated  to  the  appel- 
lant, through  Mr.  Sheldon,  a  bencher  of  Gra.ys-Inn,  and  a  friend  of  the  Salisbui-y 
family,  tliat  she  was  determined  to  apply  to  tlie  Ecclesiastical  Court  for  a  divorce  and 
separation  a  m-ensa  et  thoro.  The  appellant  was  extremely  anxious  to  prevent  this 
step  being  taken,  and  the  respondent,  at  tlie  earnest  entreaty  of  him  and  lier  most 
intimate  relations  and  friends,  was  induced  to  consent  to-  continue  to  live  witli  the 
appellant,  on  his  engaging  not  to  repeat  his  iU  usage  of  her,  and  to  execute  a  deed 
for  a  future  separation,  and  for  separate  maintenance  for  the  respondent  in  case  of 
a  renewal  of  cruelty  and  [521]  ill  usage,  and  alsO'  securing  the  jointure,  and  the 
settlement  of  the  estates  on  the  issue  of  the  marriage,  with,  a  proper  provision  for 
younger  children.  There  was  at  tliat  time  ecxisting  issue  of  the  marriage  only  a 
daughter,  Lady  Rosa  Nugent. 

Accordingly  the  deed,  bearing  date  tlie  17th  December  1817,  was  executed  on  that 
day.  It  was  made  between,  the  appellant  of  the  first  part,  the  respondent  of  the 
second  part,  and  Mr.  Sheldon  of  the  third  part.  After  reciting  the  settlement  made 
on  the  marriage,  and  that  no  provision  had  yet  been  made  for  the  issue  of  the 
marriage,  it  proceeds  to  recite  that  disjiutes  and  differences  had.  for  some  time  past, 
existed  between  the  appellant  and  respondent,  and  had  risen  to  such  a  height  that  tliey 
were  on  tlie  point  of  separation  ;  but,  by  the  intei^vention  of  mutual  friends,  the 
respondent  had  agreed  to>  live  and  cohabit  witli  tlie  appellant,  after  he  should  have 
executed  this  deed  :  it  recites  also,  that  there  was  then  issue  of  the  said  marriage  one 
daughter  only.  The  appellant  covenants  to  convey  certain  estates  to  the  use  of  the 
said  William  Sheldon,  his  executors,  etc.,  for  ninety-nine  years,  with  remainder  to 
the  use  of  the  Earl  of  Talbot  and  Baron  Nugent,  as  trustees  for  two  hundred  years, 
with  remainder  to  the  use  of  the  appellant  for  life,  with  remainder  to  tlie  use  and 
intent  that  the  respondent  might,  in  case  of  surviving  the  appellant,  receive  a  jointure 
of  .£'3000  i)er  annum,  with  remainder  to  the  use  of  the  honourable  and  reverend 
Gerald  Valerian  "Wellesley,  D.D.  and  the  honourable  and  reverend  John  Talbot,  clerk, 
as  trustees  for  (ftie  tliousand  years,  remainder  for  tlie  benefit  of  the  issue  of  the 
marriage,  witli  the  ultimate  remainder  to  the  plaintiii'  in  fee. 

The  trusts  of  the  term  of  ninetj'-nine  years  are,  and  it  is  declared,  that  the  respon- 
dent had  agreed  to  live  [522]  with  the  appellant,  upon  the  express  condition  that,  in 
case  it  should  unfortunately  happen  tliat,  by  a  renewal  of  sucli  disputes  as  had  nearly 
caused  such  separation  as  aforesaid,  the  respondent  should  find  herself  compelled  to 
cease  to  cohabit  with  the  appellant,  or  live  apart  from  him,  tJie  said  William  Sheldon 
should,  out  of  the  rents  and  profits,  or  bj-  sale  or  mortgage,  raise  such  annual  sum  as 
should  then,  by  the  advice  of  tJieir  mutual  friends,  be  agreed  upon  as  a  proper  and 
sufficient  sum  for  her  separate  maintenance,  which  was  tO'  be  paid  to  her  as  she 
should  appoint,  and,  in  default  of  appointment,  into  her  own  hands,  for  her  separate 
use.  The  appellant  agrees,  in  that  event,  to  execute  such  articles  of  separation  as 
are  usual  in  such  cases,  and  necessary  for  the  security  and  comfort  of  the  respondent; 
and  he  covenants  to  permit  their  daughter,  and  such  other  child  or  children  as  tliey 
might  have  between  them,  to  be  and  reside  with  tlieir  mother,  the  respondent,  and  to 
b ;  educated  under  her  care  and  superintendence.  It  is  thereby  declared,  that  the  term 
and  provision  thereby  agreed  to  be  made  are  not  to  tecome  void  by  means  of  any 
subsequent  reconciliation  ;  but  the  payment  is  only  to  be  suspended,  and  to  be  revived 
if,  at  any  future  time,  any  other  separation  should  unfortunately  take  place:  but 
such  separation  only  tO'  take  place  in  case  of  ill  usage  or  gi-oss  abuse  to  the  respondent. 
The  trusts  of  the  term  of  one  thousand  years  are  tO'  raise  portions  for  younger 
children. 

After  the  execution  of  this  deed  the  parties  continued  to  life  together  as  man  and 
wife;  and  the  disputes  still  continuing,  the  respondent  at  Easter  1818  ceased  to 
cohabit  with  the  appellant  as  his  wife,  and  requested  Mr.  Sheldon  to  take  tlie  proper 
steps  for  a  divorce.  This  led  to  tli©  execution  of  another  deed,  [523]  of  the  20tli  May 
1818,  under  circumstances  which  will  be  best  described  in  Mr.  Sheldon's  deposition  : 
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"  That  in  or  about  the  latter  end  of  tlie  moutli  of  Martli  or  tlie  beginning  of  April, 
1818,  he  received  a  letter  from  the  respondent,  complaining  to  the  deponent  that  the 
appellant  had  recommenced  his  ill-treatment  of  her,  and  that  she  was  therefo're 
absolutely  determined  never  more  tO'  live  or  cohabit  with  him  as  his  wife,  or  to  that 
effect.  Deponent,  shortly  after  his  having  received  the  respondent's  said  letter,  came 
up  to  London,  and  had  repeated  communications  witli  the  appellant,  upon  the  subject 
of  such  the  respondent's  determination  ;  upon  which  occasions  deponent  unreservedly 
informed  the  appellant,  that  the  respondent  was  so  provoked  and  indignant  at  the 
renewal  of  his  former  cruel  and  outrageous  conduct  toward  her,  that  she  was  deter- 
mined to  commence  a  suit,  in  the  proper  Court  in  Doctoi-s'  Commons,  for  a  divorce. 
The  appellant  repeatedly  and  unremittingly  importuned  deponent  to  dissuade  the 
respondent  from  such  a  course,  in  which  tlie  appellant  was  seconded  by  tlie 
Marchioness  of  Salisbury  (the  mother  of  tlie  respondent),  who  also  entreated  deponent 
to  the  same  effect;  but  deponent  refused  to  comply  with  such  tlieir  desire,  the  de- 
ponent well  knowing  (of  which  he  informed  Lady  Salisbury  and  the  appellant)  that 
the  respondent's  determination  was  taken  never  again  tO'  put  herself  in  the  power  of 
the  appellant,  who  had  so  cruelly  treated  her  after  she  had,  at  tlie  solicitation  of 
deponent,  then  acting  on  the  earnest  solicitation  and  entreaties  of  Lady  Salisburj' 
and  tlie  appellant,  in  the  preceding  month  of  December,  become  reconciled  to  and 
continued  to  cohabit  witli  him.  That  deponent  at  length  yielded  to  the  importunities 
of  [524]  the  appellant  and  Lady  Salisbury;  and  from  himself  and  without  any 
direction  from  the  respondent  so  to  do  (for  she  was  utterly  averse  to  it),  suggested  to 
the  appellant,  that  the  only  possible  way  in  which  the  exposure  and  publicity  that 
would  attend  the  suit  in  the  Spiritual  Court  for  a  divorce  could  be  avoided,  would  be, 
that  of  the  appellant's  executing  a  regular  deed  of  total  and  absolute  separation 
between  him  and  tlie  respondent,  and  thereby  securing  a  suitable  provision,  by  way 
of  separate  maintenance,  to  the  respondent,  and  covenanting  to  permit  her  to  live 
separate  and  apart  from  him,  with  all  such  clauses  as  are  usually  inserted  in  deeds  of 
that  nature ;  tO'  which  suggestion  of  the  deponent  the  appellant  having  acceded  (he 
having  nO'  other  alternative),  and  the  respondent  having  been  prevailed  upon  to 
consent,  and  the  appellant  giving  deponent  directions  to  prepare  the  necessary  deed 
of  separation,  deponent,  in  like  manner  as  he  had  done  upon  the  preparation  of  tlie 
former  deed,  in  the  preceding  month  of  December,  entreated  the  appellant  to  call  in 
and  consult  with  his  own  solicitors  and  counsel ;  deponent  observing,  that  it  was  very 
irksome  to  deponent  and  repugnant  to  his  feelings,  to  be  concerned  for  both  parties, 
particularly  as  deponent  considered  himself  altogether  as  tlie  counsel  and  friend  of 
the  respondent  upon  the  occasion.  That  tlie  appellant  thereupon  implored  this 
deponent  to  undertake  the  whole  arrangement,  giving  for  reasons  his  anxiety  to 
save  appearances,  and  to  prevent  eclat,  as  repeatedly  urged  to  him  by  the  appellant 
and  Lady  Salisbury.  That  having  yielded  tO'  the  entreaties  of  Lady  Salisbury  and 
the  appellant,  deponent  accordingly  prepared  the  deed  of  separation,  and  the  same 
was  executed  on  the  20th  day  of  May  1818." 

[525]  After  the  execution  of  this  deed  of  the  20th  May  1818,  the  appellant  desired 
to  have  a  copy  of  it,  and  it  was  sent  to  a  stationers  for  that  purpose,  and  tliei-e  the 
appellant  got  hold  of  the  original  and  half-finished  copy,  and  destroyed  tliem  both. 
Mr.  Sheldon,  who  was  then  out  of  town,  was  informed  of  tliis  by  his  clerk,  and  he  thus 
describes  what  followed : 

"  That  on  the  receipt  of  his  clerk's  letter  he  wrote  to  tlie  appellant,  observing  on 
tlie  impropriety  of  his  conduct ;  and  the  deponent  received  a  letter  from  the  appellant 
in  reply  thereto,  in  which  the  appellant  expressed  his  concern  and  sorrow  for  what  he 
had  done,  and  his  wishes  to  execute  anotlier  deed  to  the  same  effect.  That  the 
deponent,  in  tlie  montli  of  July  following  returned  to  London,  and  having  written  to 
Henry  Widman  Wood,  the  intimate  friend  and  adviser  of  the  appellant,  and  Mr. 
Wood  having  thereupon  come  up  to  London  to  meet  the  deponent,  he  (Mr.  Wood),  in 
some  short  time  after,  informed  tlie  deponent  tO'  the  effect  that  he  had  received  a  letter 
from  the  appellant,  addressed  to  him  from  Beaumaris,  to  the  best  of  the  deponent's 
recollection,  informing  him  tliat  the  appellant  would  remain  at  Beaumaris  until  the 
deed  to  be  executed  by  him,  in  place  of  the  deed  which  he  had  destroyed,  should  be 
prepared  for  his  signature.  That  the  appellant,  on  or  about  the  2d  day  of  August 
following,  came  up  to  London,  and  a  meeting  having,  in  a  d':i,v  or  two  afterwards, 
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taken  place  between  the  deponent,  the  appelhint,  and  Mr.  Wood,  at  the  apiiellant's 
residence  in  Stratford-place,  London,  the  appellant  (by  whom  the  conversation  upon 
the  subject  of  the  loss  or  destruction  of  the  said  deed  was  tlien  opened)  expressed  great 
concern  at  having  destroyed  it  as  he  had  done,  and  declared  that  it  was  his  wish  to 
[526]  re.store  the  provisions  of  that  deed  by  tlie  execution  of  another  deed  of  complete, 
final  and  i)ositive  separation,  with  a  separate  maintenanoe  for  the  resjioiident.  and  all 
the  usual  clauses  in  such  deeds  ;  upon  which,  this  deponent  earnestly  requested  that 
he  would  employ  a,  solicitor  and  counsel  on  his  Ix-lialf,  deponent  at  the  same  time 
particularly  recommending  to  hiui  to  employ  the  said  Messrs.  Brooks,  Williams  ajid 
Powell,  which  the  appellant  most  positively  refused  to'  do  ;  professing,  as  he  had  done 
upon  the  two  former  occasions,  his  entire  confidence  in  this  deponent,  and  expressing, 
as  he  had  also'  on  former  occasions  done,  his  wish  that,  what  was  going  forward  might 
lie  concealed  from  tlie  public,  to.  save  appearances  and  prevent  eclat,  and  at  the  same 
time  earnestly  entreating  this  deponent  Ut  prepare  such  deed,  which,  however,  this 
deponent  absolutely  refused  to  do  ;  but  tliis  deponent  observed,  that  tlie  draft  of  tJie 
deed  should  b©  prepared  by  Messrs.  Barrett,  Talbot  and  Turville,  solicitors,  whom  this 
deponent  would  recommend  the  respondent  tO'  employ  for  that  purpose.  That  the 
appellant  then  requested  this  deponent  to  give  instructions  to  the  said  Barrett, 
Talbot  and  TurviUe,  to-  prepare  tlie  draft  of  a  regular  deed,  in  lieu  of  the  deed  of 
covenants,  of  tlie  20th  day  of  May  1818,  which  he,  the  appellant,  had  destroyed,  and 
agreeable  to  the  provisions  and  covenants  of  the  said  lastrinentioned  deed.  That  tlie 
deponent  having,  accordingly,  given  instructions  to  the  said  Messrs.  Barrett,  Talbot 
and  Turville,  and  tliey  having  prepared  the  said  draft,  tlie  deponent  and  Mr.  Wood, 
accompanied  by  Mi-.  Talbot,  who.  brought  with  him  the  draft  which  liad  been  prepared 
of  the  said  deed,  met  the  appellant  at  his  Lordship's,  house  in  Stratford-place.  That 
Mr.  [527]  Talbot,  or  his  clerk,  having  begun  to  read  over  the  said  draft,  tiie  appellant 
first  objected  to  its  being  recited  therein  that  he  and  the  respondent  had  mutually 
agreed  to.  separate,  observing  that  the  appellant  did  not  wisli  it ;  to  which  tliis 
deponent  replied,  that  the  respondent,  not  only  requested,  but  insisted  upon  such 
separation  ;  but  this  deponent  at  the  same  time  consented  that,  instead  thereo'f,  it 
should  recite  tliat  the  same  took  place  at  the  request  of  the  respondent,  or  to  that  or 
the  like  eft'ect.  That  when,  in  the  reading  of  the  said  draft,  they  came  to  the  clause 
whereby  the  respondent's  brother.  Lord  Cranbourne,  now  the  Marquis  of  Salisbury, 
covenanted  to.  indemnify  the  appellant  against  any  debts  which  tlie  respondent  might 
contract,  the  a.ppeUant  objected  to  any  such  clause,  and  insisted  upon  its  toing  erased, 
because,  as  he  said,  he  was  convinced  of  the  prudence  and  econO'Uiy  of  his  wife,  and 
tliat  she  would  contract  no.  debts,  declaring  tliat,  tlierefore,  he  would  not  suffer  any 
such  clause  to  remain  in  the  deed.  That  such  alterations  having  been  made  in  the 
draft  of  the  said  deed,  and  the  parties  having  thereupon  separated,  tlie  same  was 
engrossed,  and  was  sliortly  afterwards  executed,  upon  tlie  lOtli  day  of  August  in  the 
said  j-ear  1818.  That  tlie"  said  deed  of  the  20tli  of  May  1818  was,"  to  the  best  of  this 
deponent's  knowledge,  recollection  and  lielief,  of  tlie  tenor,  import  and  eft'ect  alrea,dy 
stated  by  the  deponent,  being  a  deed  of  total  and  immediate  separation." 

This,  deed,  although  it  was  executed  under  the  circumstances  which  liave  been 
before  stated,  in  August,  was  dated  on  the  30th  of  May  preceding,  in  order  as  well 
to  correspond  with  the  deed  which  had  been  destroyed,  as  tliat  it  might  the  more 
nearly  bear  relation  [528]  to  the  period  at  which  the  actual  separation  iia.d  taken 
place  between  tlie  appellant  and  the  respondent,  and  the  particular  da.y  of  its  date 
was  fix-ed  by  the  appellant  for  his  own  convenience,  with  reference  to  the  period  at 
which  his  rents,  were  payable. 

The  lastrinentioned  deed  is  made  between  the  appellant  and  the  respondent  of  the 
one  part,  and  Viscount  Cranbourne,  now  Marquis  of  Salisbury,  and  Henry  Widman 
Wood,  esq.  of  the  other  part.  After  reciting  that  the  appellant  had,  at  the  instance 
and  sole  desire  of  the  respondent,  agreed  to  live,  separate  and  apart  from  her,  and 
to  allow  to  her,  during  their  joint  lives,  a  separate  maintenance  for  her  and  her  child 
or  children,  tlie  appellant  devises  tlie  lands,  etc.  therein  mentioned,  to  the  trustees, 
their  executors,  etc.  for  ninety-nine  years,  if  the  apj^eUant  and  respondent  should 
so  long  live  ;  upon  trust  out  of  the  rents  and  profits,  or  by  sale  or  mortgage,  to  raise 
£1300  per  annum,  and  after  six  yea.i-s  an  additional  sum  of  £300  per  annum,  to  be 
paid  as  the  respondent  should  appoint,"  and  in  default  of  appointment  into  her  own 
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hands,  for  her  separate  use,  and  subject  thereto^  in  trust  for  the  apjiellant.  The 
i'JOO  per  annum  was.  to  be  raised  for  tlie  maintenance  of  their  daur^hter,  and  of  the 
child  of  which  the  respondent  was  enceinte;  if  one  of  the  children  died,  £250  only 
wa,i  to  be  raised,  which  was  to  cease  in  case  of  the  death  of  botJi.  The  deed  contained 
covenants,  on  the  part  of  the  appellant,  for  pa}'ment  of  the  £1300  and  £300  per 
annum  to  the  trustees,  and  that  he  would  not  intermeddle  witii  tlie  monies  to  come 
to  the  hands  of  the  respondent  by  virtue  thereof.  That  she  sliould  have  i)0wer,  by 
de«l  or  will,  to  dispose  of  the  arrears  and  savings  of  the  annual  payments  as  well 
as  of  her  jewels,  and  whatever  other  personal  property  slie  may  acquire,  or  whicli 
may  [529]  devolve  upon  her.  The  api>ellant  also  covenants  that  tlie  respondent 
may,  notwithstanding  her  coverture,  live  separate  and  apart  from  the  appellant  as  if 
she  were  sole  and  unmarried,  and  that  she  shall  from  thenceforth  be  freed  and  dis- 
charged from  the  power,  command,  restraint,  control,  authority  and  government 
of  the  appellant,  and  may  live  and  reside  in  such  place  and  places,  and  in  such 
manner  a.s  to  lier  shall  from  time  to-  time  seem  meet;  and  that  lie  will  not  molest  or 
disturb  her  in  her  manner  of  living,  or  lequire  by  any  manner  or  means  whatever, 
either  by  ecclesiastical  censures,  or  by  taking  out  any  process,  or  by  commencing 
or  instituting  any  suit  whatever,  compel  the  respondent  to  cohabit  or  live  with  him; 
and  that  he  would  not  for  that  purpose  or  otherwise  use  any  violence  or  restraint 
to  her  person,  or  sue  or  molest  any  person  or  persons  for  liarbouriug  or  entertaining 
her,  but  that  shei  might  in  all  things  live  as  if  she  were  sole  and  unmarried. 

After  tlie  execution  of  this  deed  of  the  30tli  May  1818,  the  appellant's  house  in 
Stratford-place  was  given  up  to  the  respondent,  but  she  was  prefvailed  upon  to  allow 
the  appellant  to  occupy  separate  apartments  in  it  till  he  could  procure  an  appoint- 
ment abroad,  but  no  cohabitation  took  place  between  them  as  husband  and  wife, 
although  they  sometimes  dined  and  visited  together.  As  this  permission  was  a  fact 
most  materially  connected  with  the  question  as  to  the  validity  of  the  deed,  the 
circumstances  under  which  it  was  given  are  thus  set  forth,  as  stated  in  the  evidence  of 
Mr.  Sheldon  : 

■"  That  the  appellant  resided  in  Stratford-place,  Oxford-street,  London,  at  the 
respective  times,  of  the  execution  of  the  said  deeds  of  tlie  20th  and  30th  days  of  May 
1818  ;  and  that  the  said  deed  of  the  20th  of  May  aforesaid  wa.si  executed  in  pursuance 
of  an  [530]  agreement  for  an  absolute  separation  from  thenceforth  to  take  place 
between  the  said  appellant  and  respondent,  and  which  did  take  place  accordingly  as 
to  any  connection  or  cohabitation  as  nia,n  and  wife.  And  it  was  agreed  the  house 
should  thenceforth  be  the  property  of  the  respondent,  notwithstanding  that  no 
actual  assignment  took  place.  That  the  appellant  and  respondent  had  not,  at.  the 
time  of  the  execution  of  the  said  deeds,  or  of  either  of  them,  become  reconciled, 
neither  did  they  cohabit  together  as  husband  and  wife,  but  resided  in  the  same  house, 
occupying  different  apartments  therein  ;  and  it  was  at  the  earnest  request  and  un- 
remitting entreatie,s  of  Lady  Salisbury  and  the  appellant,  tliat  this  deponent  and  the 
said  Henry  Widman  Wood  united  with  them  in  their  entreaties  to  the  respondent 
to  consent  thereto.  Tliat  on  the  10th  of  August,  being  the  day  on  which  the  deed 
dated  the  30th  of  May  was  executed,  the  same  agreement  existed;  and  it  was  tlien 
more  fully  settled  and  understood  that  tlie  .said  house  in  Stratford-place,  and  every 
thing  belonging  to  the  respondent,  should  be  the  property  of  the  respondent  (the 
appellant's  own  private  property,  in  any  furniture,  books,  etc.  therein  excepted), 
notwithstanding  that,  in  order  to  save  appearances  and  prevent  ec^at,  no'  assignment 
by  deed  was  made  thereof.  And  in  pursuance  of  such  agreement,  the  respondent 
actually  let  the  house  to  Colonel  Strutt,  at  an  advanced  rent,  and  took  a  house  in 
Bolton-street  in  her  own  name;  and  in  that  houses,  as  theretofore  in  Stratfoid-place, 
tJie  appellant  was,  at  the  said  earnest  entreaties  of  botJi  Lady  Salisbury  and  a.ppel- 
lant.  and  of  deponent  and  Mr.  Wood,  allowed  for  a  limited  time,  and  until  he  could 
accommodate  himself  by  obtaining  a  government  abroad,  or  getting  on  full  pay  [531] 
in  some  regiment  abroad,  to  have  a  separate  sitting-room,  a  separate  bed-room,  and  a 
chamber  for  his  servant;  but  under  the  express  condition,  that  such  permission 
should  not,  in  any  shape,  impeach  the  deed  of  separation  of  tlie  30th  of  May  1818, 
or  be  deemed  or  construed  to  imply  tliat  any  reconciliation  had  taken  or  did  take 
place  between  the  appellant  and  the  respondent.  And  that  the  appellant  and  re- 
spiindent  were  not  at  that  time,  and  have  never  been  reconciled  since  the  execution 
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of  tlie  said  deed  of  the  20tii  day  of  May  1,S18  ;  and  on  tlie  14th  November  1818, 
the  respondent  gave  birth  to  a  son.  In  January  1819,  she  under-let  the  house  in 
Stratford] >hice,  and  removed  to  a  liouse  in  Bolton-street,  where  also  the  apjjellant 
occupied  separate  apartments  till  the  14th  .June  1810,  when  the  respondent,  owing 
to  renewed  acts  of  violence  on  the  part  of  the  appellant,  abandoned  the  house,  and 
went  to  reside  at  the  house  of  Mr.  Wood  in  Clarges-street,  and  committed  tlie  care 
of  her  chidren  to  her  mother." 

On  the  15th  of  June  1819,  the  appellant  filed  a  bill  in  the  Court  of  Chancery  in 
England,  alleging  that  the  execution  of  tlie  deeds  before  stated  was  obtained  hj  means 
of  false  representations,  and  by  an  undue  advantage  having  been  taken  of  his  feel- 
ings ;  and  he  thereby  prayed  that  the  deeds  might  be  delivered  up  to  him,  to  b© 
cancelled,  or  that  so  much  of  them  as  provided  for  the  separate  maintenance  of  the 
respondent  and  her  children  might  be  declared  to  be  void ;  and  tliat  in  the  mean 
time  the  trustees  might  be  restrained  from  proceeding  to  raise  the  separate  allowance 
of  the  respondent,  under  the  powers  given  to  them  by  the  deeds  for  that  purpose.  The 
injunction  was  obtained  until  tlie  answers  were  filed  :  and  upon  their  being  put  in, 
and  a.  motion  being  made  to  dissolve  [532]  the  injunction,  the  whole  merits  of  the 
cause  were  discussed.  Lord  Eldon,  the  then  Lord  Chancellor,  after  hearing  Counsel 
on  all  sides  at  great  length,  and  examining  the  nature  of  the  deeds,  and  the  circum- 
stances under  which  they  were  executed,  said  "  The  bill  is  by  Lord  Westmeatli,  to 
have  the  deeds  delivered  up  ;  and  the  question  is,  whether  tliey  ought  to  be  set  aside 
upon  grounds  ol  public  policy.  On  looking  into  the  cases  on  this  subject,  which  are 
extremely  well  collected  by  Mr.  Roper,  I  perceive  that  it  seems  toi  have  struck  every 
one  asi  extraordinary  that  such  deeds  should  ever  have  been  supported.  Tlie  law 
has  imposed  upon  husband  and  wife  duties  of  the  most  sacred  nature,  which  one 
would  have  supposed  that  no  Coui't  would  allow  them  to  engage  not  tO'  observe.  But 
there  are  many  cases,  particular!}'  since  that  in  the  first  volume  of  Burrows  (^R.  v. 
Mead,  p.  542),  breaking  in  upon  the  principle.  The  Court  of  Exchequer  Chamber,  in 
the  year  1819,  held  that  a  deed  could  not  be  made  providing  for  a  future  separation 
(Tit/ey  v.  Durant,  7  Price,  577  ;  Hohbs  v.  Hull,  1  Cox,  445).  There  are  otlier  oases 
to  be  found,  which  seem  to  intimate  that  if  the  conduct  of  the  husband  has  been  such 
that  the  wife,  applying  to  the  Ecclesiastical  Court  for  a  divorce  and  alimony,  would 
have  succeeded,  a  deed  of  separation  might  be  supported  on  that  ground.  In  a  case 
in  8  James's  Reports  (Nunn  v.  Wilsmore,  p.  527),  Lord  Kenyon  seems  to  hold  that 
opinion,  intimating  that  if,  in  such  a  case,  an  estate  was  vested  in  trustees  for  the 
wife,  to  enable  her  to  live  separate,  that  would  be  supported,  and  a  Court  of  Equity 
would  administer  the  trust.  There  have  also  been  many  cases  (Step/iens  v.  Olive  and 
others)  where  it  has  been  held  that,  where  there  was  a  co-[533]-venant  to  indemnify 
the  husband,  that  consideration  would  support  the  deed. 

"  In  this  case,  if  either  of  the  instruments  in  question  be  void  on  grounds  of 
policy,  it  seems  to  me  that  they  must  be  void  at  law  as  weU  as  in  equity,  and  there  is 
no  rea.son  why  it  should  not  be  tried  at  law.  That  might  be  done  by  a  case ;  but,  on  the 
part  of  Lady  Westmeath,  it  is  argued  tliat  an  injunction  ought  not  to  be  granted,  but 
tJiat  she  should  be  left  at  liberty  to  distrain  ;  and  my  opinion  is,  that  if  any  action  can 
be  maintained  upon  these  deeds,  I  cannot  prevent  it,  unless  I  could  at  the  hearing  order 
the  deeds  to  be  delivered  up  on  the  other  grounds.  The  conclusion  I  come  to  is,  that 
though  I  might  have  decided  differently  if  I  had  been  one  of  the  common-law  Judges 
formerly,  yet  that  it  is  impossible  for  me  now,  tO'  take  upon  myself  to  say  that  those 
deeds  are  not  good  at  law.  The  parties  may  therefore  tiy  tlie  question  in  such  manner 
as  the}'  may  be  advised,  with  liberty  to  apply.  I  cannot  direct  a  case ;  for  looking  at 
all  the  decisions  it  seems  to  me  that  no  case  can  bring  the  question  properly  before 
the  Court,  without  its  containing  admissions,  with  reference  to  conduct,  which  it 
would  be  most  improper  to  expect." 

No  further  proceedings  were  taken  in  that  suit,  and  the  bill  ^\as  dismissed  for 
want  of  prosecution. 

In  March  1821  the  appellant  had  the  child  Lady  Rosa  Nugent  delivered  up  to  him 
by  order  of  the  Court  of  Common  Pleas.     Tlie  other  child  had  died  before. 

In  April  1821  the  appellant  instituted  a  suit  in  the  Consistorial  Court  of  the 
Bishop  of  London,  for  a  restitution;  of  conjugal  rights,  to  which  the  respondeat 
pleaded,  and  prayed  for  a  sentence  of  divorce  by  [534]  reason  of  cruelty  and  of  adul- 
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teiy  (.ommitted  by  the  appellant.  As  the  appellant  refused  to  pay  the  allowance  of 
the"  respondent  for  separate  maintenance,  the  trustees  distrained  some  cattl^  and 
crops,  and  the  appellant  issued  writs  of  replevin,  but  did  not  proceed  to  trial  of  the 
actions. 

On  or  about  the  3d  September  1822,  the  ajipellant  filed  the  bill  in  tlio  Cnirt  oi 
Chancery  in  Ireland,  out  of  which  tliis  appeal  rose;  and  after  a  statement  of  circum- 
stances, "charged  that  he  exwuted  the  deeds  of  1817  and  1818  under  improper  influ- 
ence and  ignorance  of  their  legal  eti'ect :  and  he  also  charged  that  subsequent  to  the 
execution  of  the  latter  deed,  lie  and  the  respondent  had  lived  and  cohabited  together 
as  husband  and  wife ;  and  the  bill  prayed  tliat  the  deeds  might  be  set  aside,  and  de- 
livered up  to  the  appellant  to  be  cancelled  :  or,  if  the  Court  should  be  of  opinion  that 
they  ouglit  not  to  be  wholly  set  aside,  then  that  so  much  thereof  as  tends  to  make  a  pro- 
vision for  the  separation  and  separate  maintenance  of  the  respondent,  and  to  pro- 
vide for  the  maintenance  and  education  of  the  appellant's  children,  independently 
of  his  control,  may  be  declared  to  be  void  :  the  appellant  offering  to  live  with  and 
maintain  his  wife,"  and  to  maintain  and  educate  his  children  in  a  suitable  manner. 
Or,  if  the  Court  should  think  an  issue  necessai-y  to  try  the  validity  of  the  said  deeds, 
an  issue  might  be  directed  by  one  action  only,  and  that  the  same  might  be  tried  forth- 
with ;  and,  in  the  mean  time,  that  tlie  trustees  mighti  be  restrained  from  selling  the 
cattle  and  crops  distrained  by  them,  and  that  the  other  defendants  might  be  restrained 
from  suing  the  appellant  at  law  upon  any  of  the  covenants  or  agreements  contained  in 
the  said  deed. 

Pending  the  proceedings  in  tliis  cause,  the  suit  in  the  l_o35j  Consistorial  Court 
was  brought  to  a  hearing,  and  Sir  Christopher  Robinson  [2  Hagg.  E.R.  Suppt.  IJ  was 
of  opinion  that  tlie  charge  of  adultery  pleaded  by  the  respondent  was  not  fully 
proved,  and  that  although  the  charge  of  cruelty  had  been  proved,  the  effect  was  taken 
away  by  a  subsequent  condonation,  after  which  tliere  was  no  sufficient  proof  of 
cruelty  ;  and  that  as  tlie  respondent  was  not  entitled  to  a  sentence  of  separation,  the 
law  knew  no  other  course  than  a  return  to  cohabitation.  From  this  sentence  the 
respondent  lodged  an  appeal  to  the  Court  of  Arches;  and  on  the  29th  January  1827, 
Sir  .John  Xicholl,  after  pronouncing  an  elaborate  judgment,  reversed  the  sentence, 
and  declared  that  Lady  Westmeath  had  sufficiently  proved  the  charge  of  cruelty,  and 
that  tliere  was  no  such  condonation  as  to  destroy  the  effect  of  it,  and  that  she  was 
therefore  entitled  to  a  sentence  of  separation  from  bed  and  board  as  prayed.  [2  Hagg. 
E.R.  Suppt.  61.]  From  this  sentence,  which,  as  an  act  of  Court,  was  dated  the  7th 
February-  1827,  Lord  Westmeath  entered  an  appeal  to  the  Court  of  Del^ates.  [2  Hagg. 
E.R.  Suppt.  1.33.] 

In  the  Irish  Chancery  suit,  after  answers  by  Lady  Westmeath  denying  the  coha- 
bitation, and  by  the  other  parties  to  the  deeds,  and  witnesses  examined  at  great  length 
as  to  the  charges  of  cruelty,  and  all  the  circumstances  under  which  the  deeds  were 
made — the  cause  came  on  to  be  heard  l>efore  the  late  Lord  Chancellor  of  Ireland  (Lord 
Manners),  on  the  7th  of  March  1827,  and  was  further  heard  on  the  12th,  13th,  14th, 
and  15th  of  March ;  and  was  argued  by  the  Counsel  on  botli  sides  at  great  length,  the 
respondents  counsel  insisting  that  there  was  no  evidence  nor  any  equitable  grounds 
for  impeaching  the  validity  of  the  deed  of  the  30th  of  May  1818  ;  and  the  appellant's 
Counsel  insisting  that  it  had  become  void  by  reason  of  a  reconciliation  between  the 
parties  subse-[536]-quent  to  its  execution.  They  therefore  urged  that  they  wanted 
the  assistance  of  the  Court  to  tiy  that  question  at  law,  and  requested  the  Lord  Chan- 
cellor to  direct  an  issue.  His  Lordship  (Lord  Manners)  said,  he  should  certainly 
not  do  so.  He  was  of  opinion  that  the  material  questions  between  the  parties  were 
in  the  proper  train  of  being  decided  in  the  Ecclesiastical  Court,  the  proper  tribunal 
for  that  purpose,  and  he  did  not  see  the  advantage  of  any  other  proceeding  pending 
that  suit.  If  the  Ecclesiastical  Court  should  determine  in  favour  of  Lady  West- 
meath. the  Court  would  decree  alimony,  and  his  Lordship  took  it  that  the  Court  would 
decree  the  sum  in  the  deed.  He  therefore  could  see  no  useful  purpose  for  which  the 
appellant  filed  his  bill ;  and  that  in  such  a  case  tlie  Court  did  not  feel  bound  to  assist 
him.  The  Lord  Chancellor,  on  being  requested  by  tlie  appellant's  Counsel  to  direct 
the  respondent  to  bring  an  action,  said  further,  that  the  appellant  might  have  jjro- 
ceeded  in  the  replevins,  or  brought  an  action  of  trespass.  And  on  the  appellant's 
Counsel  asking  what  they  were  to  do,  his  Lordship  replied  "  Nothing.  You  should 
never  have  come  here:  you  had  your  opportunity  in  England,  and  I  am  certainly  of 
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opinion  that  I  sJiould  not  assist  you.  I  will  retain  the  bill  the  usual  time,  and  let  the 
parties  bring  such  actions  as  they  may  be  advised  tO'  do."  The  appellant's  Counsel 
thereupon  objectinnf  that  they  could  bring  no  action  if  tlie  trustees  did  not  distrain, 
and  that  the  question  could  not  be  raised  at  law,  his  Lordship  replied,  "  Then  you 
should  not  complain  ;  for  if  the  Ecclesiastical  Court  shall  decide  the  question  of  con- 
donation, I  do  not  see  any  other  question  then  tO'  be  decided."  And  thereupon  his 
Lordsliip  decreed,  that  the  deed  of  the  I7tli  of  Deceniljer  1817,  in  the  pleadings  and 
herein  mentioned,  so  [537]  far  as  the  respondent  or  her  trustees  sought  any  redress 
under  the  same,  should  lie  declared  to  be  null  and  void,  Vjut  without  prejudice  to  the 
rights  or  claims  of  the  defendant.  Lady  Rosa  Nugent,  thereunder.  And  further 
ordered,  that  as  to  the  remainder  of  the  said  suit,  the  appellant's  bill  in  the  said  cause 
should  be  retained  for  twelve  months  ;  and  further  ordered,  tliat  all  tlie  said  parties 
should  be  at  liberty  tO'  proceed  at  law,  as  they  might  be  advised  ;  and  that  all  parties 
should  be  at  liberty  to  apply  to  the  Court  for  further  order  or  direction. 

From  this  decree  the  appellant  appealed  to  the  House  of  Lords,  for  the  following 
reasons : 

1st.  Because  the  deed  of  the  17th  December  1817  was  extorted  from  the  appellant 
by  means  and  by  the  exercise  of  influence  against  the  policy  of  the  law  ;  wherefore  it 
ought  to  have  been  set.  aside  altogether  as  fraudulent  and  void. 

2d.  Because  the  said  deed  of  the  •'50tli  of  Max  1818,  so  far  as  the  respondent,  the 
Marchioness  of  Westmeath,  or  her  trustees,  the  said  Marquis  of  Salisbury  and  the 
said  Henry  W.  Wood,  for  her  sought  any  benefit  under  it,  sliould  have  been  declared 
to  be  null  and  void  ;  the  said  deed  having  been  consequential  to  and  connected  with 
the  said  deed  of  the  I7th  of  December  1817,  and  executed  under  the  impression  that 
appellant  was  bound  by  the  covenants  of  the  said  deed  of  the  17th  December  1817. 

3d.  Because  the  said  deed  of  the  .'30111  of  May  1818,  so.  far  as  same  provided  a 
separate  maintenance  for  the  said  Marchioness  of  Westmeatli,  and  that  tlie  said 
Marchioness  might  live  separate  and  apart  from  the  appellant,  ought  to  liave  been 
declared  void,  as  being  against  public  policy  and  good  morals. 

4tli.  Because  the  appellant  and  the  said  Marchio^[538]-ness  of  Westmeatli  having 
cohabited  together  from  the  .'30^1  May  1818  to  the  said  18th  day  of  June  1819,  the 
said  deed  of  tlie  30th  of  May  1818  was  thereby  avoided,  and  therefore  ought  to  have 
been  decreed  to  be  null  and  void  as  against  tlie  Marchioiiess,  so  far  as  she  or  her  said 
trustees  claimed  any  lienefit  under  it. 

5th.  Because  as  the  said  deed  of  the  30th  of  May  1818  was  not  intended  to  be,  and 
was  not  foDowed  by  any  immediate  separation,  tlie  same  was  void  ab  initm;  and 
therefore  ought  to  have  been  decreed  to  be  delivered  up  to  the  appellant  to  be  cancelled. 
6th.  Because  the  agreement  that  the  ajipella.nt  and  the  respondent  the  Marchioness 
should  live  together  in  the  same  house  preceded  the  execution  of  the  said  deed,  and 
continued  to  tlie  time  of  tlie  execution  thereof,  which  agreement  appellant  contends 
was  in  itself  sufficient  to  vitiate  and  avoid  said  deed. 

7th.  Because  the  said  deed  of  the  30th  of  May  1818  was  obtained  from  the  appel- 
lant by  undue  influence,  and  should  by  said  decree  have  been  decreed  to  be  delivered 
up  to  be  cancelled. 

8th.  Tliat  by  the  evidence  in  the  cause,  it  was  plainly  established  that  the  real 
agreement  of  the  parties  w-as  in  fact  different  from  that  expressed  in  the  said  deed, 
and  was  in  substance  and  effect  an  atrreement  for  an  eventual  and  future  separation, 
wherefore  said  deed  should  have  been  declared  fraudulent  and  void. 

9th.  Because  said  decree  does  not  determine  whether  said  deed  of  the  30th 
of  May  be  invalid  or  not.  and  does  not  direct  an  issue  or  an  action  to  try  its  validity  : 
but  leaves  the  main  question  in  the  cause  undecided,  and  therefore  is  improper,  and 
ought  to  be  reversed. 

For  the  respondent  it  was  contended  that  the  decree  [539]  ought  to  be  affirmed,  as 
far  as  it  related  to  tlie  deed  of  1818,  for  these  reasons. 

1st.  Because  the  said  deed  of  the  30th  day  of  May  1818  is  not  eonti"ary  to  sound 
policy  or  good  morals,  for  tlie  reasons  in  the  bill  alleged,  or  for  any  other  reasons  ;  nor 
invalid,  but  on  the  contrary  is  valid  and  binding,  similar  deeds  having  been  upheld 
by  repeated  legal  decisions  of  the  higliest  anthority. 

2d.  Because  there  is  no  pretence  for  alleging  that  the  appellant  was  deprived  by 
the  deeds  in  question  of  the  society  of  his  wife,  or  of  that  control  over  her  to  which  he 
was,  as  her  husband,  entitled  :  for,  on  tiie  contraiy,  the  said  ai)pellant,  prior  to  the 
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execution  of  this  or  any  other  deed.  had.  bv  the  cruelty  and  violence  with  which  ho 
had  treated  the  respondent,  forfeited  all  chiini  to  live  and  cohabit  with  tlie  respondent 
and  to  exercise  marital  authority  over  lier  ;  and  such  cruelty,  and  the  subsequent 
necessity  of  a  separation,  has  been  established  b}'  a  Court  of  competent  jurisdiction, 
and  a  sentence  of  divorce  and  separation  pronounced,  on  the  ground  of  the  same 
cruelty  and  violence  which  occasioned  the  execution  of  the  deeds. 

■id.  Because  the  said  deeds  were  executed  hy  the  said  appellant  for  good  and  suffi- 
cient considerations  :  amongst  others,  in  consideration  of  the  respondent's  forbearing 
to  sue  publicly  for  that  redress  to  wliicli  his  cruelty  and  violence  had  entitled  her. 

ith.  Because  the  deed  of  the  ;50tli  May  l.'^LS  was  not  executed  in  contemplation 
of  a  separation  thereafter  to  take  place;  but  in  confirmation  and  ratification  of  a 
separation  which  had  then  actually  taken  place,  and  which  has  ever  since  continued, 
without  any  suspension  or  any  reconciliation  of  the  parties. 

5th.  Because  there  isi  not  the  slightest  truth  or  foundation  for  tlie  appellant's 
allegation  that  there  ever  was  [540]  a  reconciliation,  or  a  suspension  of  such  separa- 
tion, between  the  respondent  and  himself  :  and  the  contraiy  is  proved  by  the  decision 
of  the  Arches  Court  of  Canterbury,  and  by  every  witness,  competent  to  speak  to  the 
fact,  who  has  been  examined  in  this  and  every  other  Court  in  which  tlie  matters  in 
dispuite  between  the  parties  have  teen  discussed,  and  is  confirmed  by  the  circumstance 
of  tlie  appellant  not  having  introduced  any  such  allegation  in  the  bill  filed  by  him  in 
the  Court,  of  Chancery  in  England,  to  set  aside  the  said  deeds. 

6th.  Because  the  only  attempt  which  the  appellant  has  made  towards  establishing 
the  aforesaid  allegation,  ha.s  been  by  the  evidence  of  persons  wholly  unacquainted 
with  the  facts  relating  to  the  said  separation  :  and  even  such  attempt  could  not  have 
been  made  but  by  tlie  appellant's  violation  of  his  engagement,  that  her  consent  to 
allow  him  an  apartment  in  her  house  should  never  be  made  use  of  to  avoid  the 
separation. 

This  cause  was  heard  in  the  House  of  Lords  in  1828,  but  it  was  ordered  that  judg- 
ment should  be  postponed  till  the  result  of  the  appeal  to  the  Delegates  in  the  suit  in 
the  Ecclesiastical  Courts  should  be  known.  Afterwards  the  judgment  of  the  Ajxhes 
Court  in  favour  of  the  divorce  was  confirmed  by  the  Delegates,  and  on  the  3d  April 
1830  the  cause  came  on  for  judgment  in  the  House  of  Lords. 

Lord  Chancellor  (3d  April,  1830):  This  appeal  was  fully  argued  at  your  Lord- 
ships' bar  in  the  course  of  a  former  session,  and  it  stood  over  for  judgment  merely 
because  there  was  a  suit  between  the  Marquis  and  Marchioness  of  Westmeath  de- 
pending in  the  Ecclesiastical  Courts,  which  had  some  relation  to-  this  appeal,  and  in 
which  Sir  Christopher  Robinson  had  pronounced  a  judgment  which  was  reversed  by 
Sir  John  Nicholl.  When  this  [541]  appea.l  was  heard,  the  suit  in  the  Ecclesiastical 
Courts  was  depending  before  the  Delegates,  and  it  was  thought  possible  that  their 
judgment  might  affect  that  which  was  to  be  given  on  the  appeal  by  your  Lordships, 
and  on  that  ground  the  case  stood  over. 

The  merits  of  the  case  were  argued  at  great  length  at  the  bar,  but  it  is  unnecessary, 
in  my  view  of  tlie  ca.se,  to  enter  into  details,  and  therefore  I  shall  state  it  with  reference 
to  one  or  two  points,  as  to  which  there  can  be  little  doubt  or  difficulty.  Tlie  parties 
intermarried  in  1812,  and  disputes  and  differences  arose  which  led  to  the  deed  of 
1817.  It  is  unnecessary  to  state  its  provisions  at  length,  and  I  mention  it  merely 
to  the  effect  of  supporting  an  observation  which  I  am  about  to  make.  The  animosities 
were  such  that  they  parted,  but  the  Marchioness  consented  to  live  again  with  the 
Marquis,  on  condition  that,  in  case  the  disputes  should  again  revive,  a  deed  of 
separation  should  be  executed  on  the  terms  and  the  conditions  mentioned.  This  was 
the  deed  of  1817,  and  on  the  face  of  that  deed  it  is  contrary  to  tlie  policy  of  the  law 
and  cannot  be  supported  ;  and  so  it  was  decided  in  the  cases  of  Diirant  v.  Titley.  7 
Price,  577,  and  HmMey  v.  Westiiieath,  6  Barn,  and  Cres.  200,  and  in  otlier  cases. 
About  that  part  of  tlie  decree,  therefore,  wliicii  declares  that  deed  to  be  null  and  void, 
there  can.  I  think,  be  no  question. 

Tlien  came  the  other  deed,  dated  the  30tli  May  1818,  but  which  was  executed  in 
August  of  that  year.  The  differences  had  still  continued,  and  then  this  deed  of 
separation  w^is  executed,  and  on  tlie  face  of  it  the  same  objection  as  that  to  the  deed 
in  1817  does  not  apply.  The  Marchioness  having  tlireatened  to  apply  to  the  Ecclesi- 
astical Courts  for  a  divorce  n  niensa  et  fhnrn,  this  deed  of  separation  was  agreed  upon 
to  pr^[542]-vent  ednt  and  scandal,  .as  it  was  said  :  and  by  that  deed  the  Marchioness 
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had  a  separate  establishment,  but  by  a  verbal  agfreement  the  Marquis  and  Marchioness 
continued,  from  tlie  30th  May  1818  to  the  14th  June  1819,  to  reside  together  in  the 
same  house.  Tliey  dined  together  at  the  same  table,  they  visited  together,  and  travelled 
togetlier  ;  and  althougli  they  might  possibly  not  cohabit  as  husband  and  wife,  they 
appeared  to  tlie  world  as  living  together  as  husband  and  wife.  I  am  of  opinion, 
that  where  there  is  a  deed  of  separation  of  this  kind,  but  with  a.  verbal  stipulation 
that  they  shall  continue  to  live  in  the  same  house  together,  although  they  should  not 
cohabit  as  liusband  and  wife,  the  deed  cannot  in  law  te  sustained.  The  question  on 
this  very  deed  came  under  tlie  consideration  of  the  Coui-t  of  King's  Bench,  in  an  action 
entitled  Ilindhy  v.  Westmeat/i,  6  Barn,  and  Cres.  200. 

The  question  there  was,  whether  Lord  Westmeath  was  liable  for  debts  contracted 
by  his  wife  after  this  deed  of  separation.  The  action  came  on  for  trial  in  1823,  and 
a  verdict  was  taken  for  the  plaintiff,  subject  to  the  arbitration  of  Mr.  Alderson,  who 
examined  intO'  all  the  facts  of  the  case,  and  came  to  the  conclusion,  that  as  the  parties 
had  agreed  to  live  together  after  tlie  execution  of  that  deed,  and  did 
live  together,  the  deed  could  not  in  law  be  supported,  and  he  vacated 
the  verdict.  The  evidence  was  in  substance  tlie  same  as  that  which  appeared  in  this 
case;  and  I  draw  the  same  conclusion,  that  as  the  parties  had  agreed  to  live  together 
notwithstanding  the  execution  of  the  deed,  that  deed  cannot  in  law  be  supported. 

Mr.  Alderson  made  his  award,  setting  fortli  the  facts  so  as  to  raise  the  question  of 
law  for  the  opinion  of  the  Court.  It  came  under  the  consideration  of  the  Court  of 
King's  Bencli,  first  upon  motion  to  set  aside  the  [543]  award,  l>ut  the  Court  tliought 
it  of  SO'  much  importance,  that  they  ordered  it  to  be  put  in  the  shape  of  a  special  case, 
tliat  more  time  might  be  afforded  for  the  consideration  of  the  question  ;  and  in  the  re- 
sult the  Court  was  unanimously  of  opinion,  that  the  circumstance  of  the  parties  living 
togetlier  after  the  execution  of  the  deed  was  sufficient  tO'  impugn  it,  and  set  it  aside  as 
invalid :  and  this  decision  was  satisfactory  to  the  whole  profession.  So'  I  am  of 
opinion  that  this  deed  cannot  be  sustained. 

The  only  remaining  question  then  is,  what  course  the  House  is  to  pursue.  The 
Judge  below  was  of  opinion  tliat  it  was  a  question  proper  to  be  tried  at  law,  and 
therefore,  while  he  declared  the  first  deed  to  be  nuU  and  void  with  the  exception 
therein  mentioned,  he  retained  the  bill  for  twelve  montlis,  in  order  to  give  the  parties 
an  opportunity  of  tiying  the  validity  of  the  second  at  law.  Of  this  opportunity 
neither  of  the  parties  availed  tliemselves,  and  therefore  it  may  be  best  to  affirm  the 
judgment,  and  order  the  time  for  retaining  the  bill  to  be  enlarged,  so  as  to  allow 
the  parties  still  to  agitate  the  question  at  la,w  if  they  should  think  fit.  But  I  think 
that  neither  of  the  parties  will  be  much  disposed  to  agitate  the  question  again,  when 
it  has  been  sO'  solemnly  settled  at  law,  in  the  Court  of  King's  Bench. 

The  Earl  of  Eldon  :  It  has  been  my  fate  to  have  had  a  long  experience  in  West^ 
ininster-hall,  and  I  know  tliat  about  thirty  years  ago  a  doctrine  prevailed  there  that  a 
husband  and  wife  had  the  power  to  separate  themselves  by  deeds  of  this  kind,  almost 
to  all  intents  and  purposes.  That  doctrine  was  founded  on  an  opinion  of  one  of  tlia 
greatest  Judges  that  ever  sat  in  Westminster-hall,  Lord  Mansfield  ;  and  it  pre-[544]- 
vailed  there  on  his  authority  for  twenty  years  ;  for  owing  to  the  practice  which  began 
generally  to  be  adopted  in  cases  of  difliculty,  of  turning  them  into  special  cases  in- 
stead of  taking  special  verdicts,  no  opportunity  had  occurred  of  having  tlie  doctrine 
reviewed  in  a  Court  of  Error.  But  at  length  an  opportunity  did  octair  ;  a  special  ver- 
dict was  taken,  and  the  cause  was  brought  by  writ  of  error  before  tlie  Exchequer 
Chamber,  and  tliere  it  was  found  that  this  doctrine  could  not  be  supported  in  law. 

According  to-  tJie  law  of  tliis  country,  marriage,  as  far  as  concerns  tlie  vmcuJwin- 
matrimonii,  is  indissoluble,  and  can  only  be  dissolved  by  Act  of  Parliament.  The 
contract  between  husband  and  wife  is  of  the  most  solemn  and  sacred  nature,  not 
merely  as  regards  themselves,  but  with  reference  to  tlieir  children  ;  and  it  is  by  so  much 
the  more  strange  that  the  doctrine  should  have  prevailed,  tliat  tlie  parties  might  by 
agreement  between  tliemselves  destroy  all  the  duties  and  obligations  of  that  important 
and  sacred  contract,  not  only  as  respected  themselves  but  their  offspring  also.  The 
opinions  on  which  the  doctrine  was  founded  were  never  to  me  satisfactory;  but  con- 
sidering that  it  had  been  upheld  by  some  whom  I  was  bound  to  respect  and  even  to 
revere,  it  was  not  for  me  to  say  with  confidence  tiiat  I  was  not  wrong  in  that  dis- 
satisfaction, but  I  was  always  most  anxious  that  the  question  should  be  brought  under 
the  review  of  this  House. 
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This  certainly  is  a  question  both  of  law  and  equity,  for  the  question  of  public 
policy  both  at  law  and  in  equity  rests  on  the  same  grounds  ;  but  I  think  that  the 
opinion  of  a.  Court  of  Law  ought  to  be  taken  in  the  first  instance,  and  that  the  case 
should  be  put  into  such  a  sliape  and  form  that  it  may  be  broutrht  before  this  House 
by  a  writ  of  error  ;  and  as  the  decree  has  left  [545]  the  question  open  and  undecided, 
I  should  be  disposed  to  send  the  case  back  again  that  the  ojiinion  of  a  Cuuz't  of  Law 
may  be  taken  upon  it  in  such  a  shape  that  it  may  be  brought  by  writ  of  error  intcv  this 
House. 

As  to  the  deed  of  1817,  it  is  impossible  that  it  can  be  supposed  for  a  moment  to 
be  sustainable.  But  it  is  unnecessary  to  say  anything  as  to  that,  since  by  the  decree  of 
the  Court  below  it  is  declared  to  be  null  and  void,  and  Lady  Westmeath  has  not 
appealed  against  it,  so  that  in  that  respect  the  decree  must  be  taken  to  be  right.  But 
tliere  is  one  observation  to  be  made  upon  it,  whicli  is  that  the  decree  resei-ves  the 
claims  of  Lady  Rosa  Nugent.  But  that  reservation  was  not  sufficiently  ample,  as  the 
provision  in  the  deed  was  that  the  estates  therein  mentioned  should  be  settled  on 
the  sons  first  and  then  on  the  daughters,  in  strict  settlement,  as  the  law  contemplated 
that  the  parties  might  come  together  again. 

As  to  the  deed  of  separation  of  1818,  tliat  raised  a  question  of  very  great  importr 
ance.  In  the  Ecclesiastical  Court,  Sir  Cliristopher  Robinson  was  of  opinion  that  it 
was  at  an  end  by  the  parties  living  together  after  its  execution,  which  he  considered 
as  amounting  to  a  condonation.  Sir  John  Nicholl  was  of  opinion  that  it  was  not 
such  a.  condonation  as  prevented  Lady  Westmeatli  from  being  entitled  to  a  divorce  on 
the  ground  of  cruelt}-.  But  here  tlie  question  is  not  as  to-  the  cruelty,  but  as  to  the 
circumstances  under  which  the  parties  lived  togetlier  after  the  execution  of  the  deed, 
and  whether  the  policy  of  the  law,  having  regard  to  the  rights  of  third  parties,  does 
not  destroy  an  agreement  for  a  separation  under  such  circumstanv,tis.  I  have  con- 
sidered the  case  anxiousl}',  and  if  it  has  been  supposed  that  I  said  that  it  was  not  a^ 
case  for  the  Ecclesiastical  Court,  that  supposition  is  founded  on  [546]  mistake ;  for  on 
looking  back  at  my  judicial  life,  I  believe  it  will  be  found  that  I  have  always  struggled 
to  leave  these  cases  of  separation  as  much  as  possible  to  the  Ecclesiastical  Courts. 
What  I  meant  to  say  was,  that  we  were  not  to  be  concluded  by  them  as  to  the  effect 
of  a  voluntary  deed  of  this  nature. 

1  was  not  aware  tliat  the  Court  of  King's  Bencli  had  given  an  opinion  on  the  sub- 
ject. The  question  may  come  under  our  consideration  again,  but  ni}'  present  opinion 
is  that  the  circumstances  under  which  the  parties  lived  together  after  the  execution  of 
the  deed  of  1818  puts  an  end  to  that  deed.  I  think  it  right,  however,  that  the  parties 
sliduld  be  left  to  try  the  question  at  law,  taking  care  to  put  the  record  in  such  a  state 
that  it  may  be  brouglit  here  by  writ  of  error,  and  thjat  at  present  we  ouglit  not 
finally  to  relieve  either  party. 

But  seeing  a,  learned  civilian  (Doctor  Lushington)  at  the  bar,  I  would  wish  to  ask 
him  a  question  :  The  proceeding  in  the  Ecclesiastical  Court  was  commenced  by  Lord 
Westmeath,  for  restitution  of  conjugal  rights,  and  she  pleaded  cruelty,  and  prayed 
for  a  divorce  on  that  ground,  and  also  for  alimony.  Now  I  do  not  find  that  the  judg- 
ment of  Sir  John  Nicholl  says  anything  about  alimony.  I  wish  therefore  tij  know, 
whether,  when  there  is  a  suit  for  a  restitution  of  conjugal  rights,  and  the  answer  is 
cruelty,  and  a  prayer  for  a  divorce  and  alimony,  whether  in  that  case  it  is  competent 
to  Lady  Westmeath  to  apply  with  effect  to  the  Ecclesiastical  Court  for  alimony? 

Doctor  Lushington  :  No  doubt  but  that  in  the  case  supposed  alimony  would  be 
decreed  ;  and  the  only  reason  why  it  was  not  decreed  in  this  case  was  a  reliance  on 
tlie  provision  made  by  the  deed  of  1818,  and  apprehension  of  the  effect  which  a  decree 
of  alimony  would  have  on  that  provision. 

[547]  Earl  of  Eldon  :    Is  it  competent  to  her  to  apply  now? 

Doctor  Lushington  :    Undoubtedly  it  is  competent. 

Earl  of  Eldon  :  Wliy  then  we  have-  nothing  to  do  with  it,  for  Lady  Westmeatli  may 
go  to  the  Ecclesiastical  Court  instead  of  resting  on  the  deed  of  1818,  and  the  con- 
sequence is  that  our  judgment  ought  to  leave  her  to-  go  tO'  the  Ecclesiastical  Court : 
and  ii  she  gets  as  much  there  as  she  claims  under  this  deed,  she  has  no  occasion  to 
rely  upon  it,  and  it  will  be  of  no  use  to  Lord  W&stmeath  to  contest  it :  but  if  she 
cannot  get  alimony  to  the  full  extent  of  the  provision,  I  do  not  know  what  other  remedy 
there  is  than  to  try  the  question  at  law.  I  shall  prepare  the  minutes  of  the  judgment, 
and  hope  to  be  able  to  submit  them  to  the  House  soon  after  the  holidays. 
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APPEAL 

From  the  Court  of  Chancery,  England. 

AMICABLE  SOCIETY  FOR  A  PERPETUAL  ASSURANCE  OFFICE,— Appellants  ; 

BOLLAND  and  OTHERS,  Assignees  of  F&untleroy,— Respondents. 

[Mews'  Dig.  viii.  75.     S.C.  i  Bli.  N.S.  194  :  and,  in  Court  of  Chancery,  3  Russ.  351. 
{BoUmuJ  X.   Dimu.y:   Faimthroy's   case.)        Considered    in   Cleaver   v.    Mutual 
Reserve   Fund  Life   Association  [189'2],    1    Q.B.    U9.     See   also  Burradaile   v. 
Himter,  1843,  5  M.  and  G.  639  :  Cliff  v.  Schwabe,  1846.  3  C.B.  437  ;  Dufaur  v. 
Professional  Life  Co.,  1858,  25  Beav.  602  ;  Horn  v.  Anglo-Au.itralian  Co.,  1861,  7 
Jur.  N.S.  673.] 
H.  F.  assures  his  life  in  January  1815,  and  pays  premiums  regularly  till  1824. 
In  June  1815,  H.  F.  commits  a  felony,  of  which  he  is  convicted  in  October,  and 
for  wliich  he  is  executed  in  November,  1824.     Bill  filed  in  1825  by  the  repre- 
sentatives of  H.  F.,  claiming  under  him  and  in  his  right,  for  payment  of  the 
sum  alleged  to  be  due  on  the  insurance,  and  decree  by  M.  R.  in  favour  of  the 
representatives;  but  the  judgment  reversed  by  the  Lords,  on  the  ground  that 
bv  the  general  policy  of  the  law  Uie  insurance  became  void,  as  to  those  claiming 
under  and  in  right  of  H.  F..  in  consequence  of  the  death's  being  occasioned  by 
his  own  criminal  act. 
In  Hilary  term   1825  the  Respondents  filed  tlieir  bill  of  complaint  in  the  high 
Court  of  Chancery  against  [2]  James  Cathrow  Disney  and  Ann  Nelson  his  wife.  Sir 
Everard   Home,   bart.,   Joseph  Birch,   Jedediah   Kerie,   and  the  Appellants,   stating 
(amongst  other  things)  that   in   and   for  manj-  years  previous  to  September   1819, 
Henry  Fauntlero3\  late  of  Berner-street,  in  the  county  of  Middlesex,  esquire,  deceased, 
cairied  on  the  trade  and  business  of  a  banker  in  Berner-street  aforesaid,  in  partner- 
ship witli  William  Marsh,  Josias  Henry  Stracey  and  George  Edward  Graham,  under 
the  style  and  firm  of  Marsh,  Stracey,  Fauntleroy  and  Graham. 

That  in  the  month  of  January  1815  the  said  Henry  Fauntleroy  effected  an 
insurance  upon  his  life  with  tlie  Appellants,  the  incorporated  Society  for  the  insur- 
ance of  lives,  called  "  The  Amicable  Society  for  a  Perpetual  Assurance  Office,"  which 
policy  bears  date  the  11th  of  January  1815,  whereby,  after  reciting  that  the  said 
Henrv  Fauntleroy  had  paid  to  the  said  society  the  sum  of  £25,  by  way  of  premium  on 
his  admission,  and  the  furtlier  sum  of  £128  15s.  as  the  first  yearly  payment  of  the 
said  annual  sum  of  £128  15s.,  which  the  said  Henry  Fauntleroy  had  agreed  to  pay 
yearly  to  the  said  Society,  according  to  the  provisions  of  the  bye-laws  of  the  said 
Society,  it  was  witnessed,  that  in  consideration  of  the'  premises  the  said  Henry 
Fauntleroy  was  thereby  admitted  a  member  of  the  said  Society  on  Nos.  6,025,  6,026. 
6,027,  6.028.  6,029.  6,030,  6.031.  6,032,  6,033.  6.034,  6,035,  6,036,  6.037,  6,038. 
6,039,  6,040,  6,041,  6,042,  6,043,  6,044,  6,045.  6,046.  6,047,  6.048,  6,049  ;  and  the 
said  Society  did  thereby  oblige  themselves  and  their  successors  to  pay  to  the  executors, 
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administrators  or  assigns  of  the  said  Heury  Fauntleroy,  sucli  a  proportion  or  siiare 
of  the  joint  stock  and  fund  of  tlie  said  Society  as  should  become  due  upon  tlie  death  of 
the  [3]  s^aid  Henry  Fauntleroy,  according  to  the  charters  and  bye-laws  of  the  sa-id 
Society. 

Tliat  such  policy  of  assurance  was  duly  signed  by  tlie  directors,  and  was  sealed 
with  the  seal  of  the  said  Society  ;  and  the  said  Heniy  Fauntleroy,  from  the  time  of  tlie 
making  of  such  policy  of  assurance  until  the  time  of  his  death,  regularly  paid  the 
premiums  as  they  became  due  upon  the  said  policy  of  assurance,  and  tliat  sucli  policy 
of  assurance  was,  at  the  time  of  his  death,  a  valid  and  subsisting  policy  of  assurance  ; 
and  tliattliei-e  was  tlien  due  and  jjayable  thereon  or  in  respoL-t  thereof,  according  to  the 
cliarters  and  bye^laws  of  the  said  Amicable  Society,  a  large  sum  of  money,  amounting 
to  £6000  and  upwards. 

That  the  said  Henry  Fauntleroy,  being  so  possessed  of  and  entitled  to  the  said 
policy  of  assurance,  some  time  in  tJie  month  of  January  1820  executed  an  indenture, 
which  was  made  to  beiar  date  the  lOth  day  of  September  1819,  and  ^hicli  was  made 
and  executed  by  and  between  tlie  siiid  Heniy  Fauntleroy,  of  tlie  one  part,  and  Sir 
Everard  Home,  bart.  and  Joseph  Birch,  esq.  of  tlie  other  part,  whereby,  after  reciting 
the  said  policy  of  assurance,  and  that  tlie  said  Henry  Fauntleroy  had  agreed  witli  tlie 
said  Sir  Everard  Home  and  Joseph  Birch  tO'  assign  all  tlie  right,  title  and  interest  of 
him  tlie  said  Henry  Fauntleroy,  of,  in  and  to  tlie  said  policy,  and  of  the  money  secured 
thereby  and  to  become  due  thereon  upon  the  death  of  the  said  Henry  Fauntleroy,  it 
was  witnessed,  tliat  in  pursuance  of  tlie  said  agreement,  and  in  consideration  of  5s. 
to  the  said  Henry  Fauntleroy  paid  by  each  of  them  the  said  Sir  Everard  Home  and 
Josepli  Birch,  lie,  the  said  Heniy  Fauntleroy,  bargained,  sold,  assigned,  transferred 
and  set  over  all  that  the  said  policy  of  assuraiice,  and  all  sum  and  sums  of  monefv' 
secured  thereby  or  to  [4]  become  due  thereon,  and  all  the  estate  and  interest  of  him 
the  said  Heniy  Fauntleroy,  his  executors,  administrators  or  assigns,  to  have,  receive, 
take,  keep,  possess  and  enjoy  the  said  policy,  sum  and  sums  of  money  and  premises, 
unto  the  said  Sir  Everard  Home  and  Josepli  Birch,  their  executors,  administrators  and 
assigns,  thenceforth  as  to  and  for  their  ovni  proper  estate,  goods,  chattels,  monies  and 
effects. 

That  the  said  Sir  Everard  Home  and  Joseph  Birch,  at  or  about  the  same  time, 
executed  a  declaration  of  trust,  wliich  was  made  to  tear  date  the  19tli  of  September 
1819.  and  then-  thereby  declared  that  the  before  written  assignment  was  made  to  them 
in  trust  for  the  benefit  of  Ann  Nelson  Macnamara,  otherwise  Cathrow,  commonlv 
called  Cathrow,  wliose  maiden  name  was  Ann  Nelson  Peele,  and  that  they  would  stand 
possessed  of  the  said  policy,  and  all  benefit  and  advantage  to  arise  therefrom,  in 
trust,  for  the  sole  and  separate  use  and  benefit  of  the  said  Ann  Nelson  Macnamara. 
otlierwise  Cathrow,  for  her  own  sole  and  separate  use  and  benefit,  notwithstanding 
her  coverture  with  lier  present  or  any  future  husband,  and  free  from  his  and  their 
debts,  control  and  engagements:  and  that  the  receipt  and  receipts  of  the  said  Ann 
Nelson  Macnamara,  otherwise  Cathrow,  should  be  a.  good  and  sufiicient  discharge 
for  any  money  arising  therefrom,  and  that  the  said  policy,  and  all  benefit  and 
advantage  to  arise  therefrom,  should  \ye  at  the  absolute  disposal  of  the  said  Ann 
Nelson  Macnamara,  otherwise  Cathrow,  by  deed,  will,  or  in  any  other  manner  she 
should  think  fit ;  and  the  said  Henry  Fauntleroy  thereb}-  covenanted  with  the  said  Sir 
Everard  Home  and  Joseph  Birch  that  he  would  pay  the  said  annual  sum  of  £128  15s.. 
.according  to  tlie  terms  of  the  said  policy. 

Tliat  the  said  Henry  Fauntleroy,  at  or  about  the  [5]  same  time,  signed  a  memo- 
randum, which  was  in  tlie  words  and  figures  following :  "  Memdum.  This  assignment 
was  given  to  Sir  Everard  Home  and  Joseph  Birch,  in  trust,  to  pay  Ann  Nelson 
Cathrow  the  proceeds  upon  mv  decease.  Signed.  H.  Fauntlerov.  Berner-street. 
September  lOth,  1819."  ' 

That  the  person  in  the  said  instrument  described  as  -\nn  Nelson  Macnamara. 
otherwise  Catlirow.  commonly  called  Cathrow.  wliose  maiden  name  was  Ann  Nelson 
Peele,  was,  at  the  time  of  the  execution  of  such  instrument,  the  wife  of  the  defendant 
James  Cathrow  Disney. 

Tliat  tlie  said  Henry  Fauntleroy  never  received,  or  agreed  or  intended  to  receive. 
any  valuable  consideration  for  such  assignment  of  the  said  policy  of  assurance,  but 
such  assignment  was  purely  voluntar}-  on  his  part,  and  it  was  intended  by  him. 
either  that  the  said  policy  of  assurance  so  assigned  should  be  held  in  trust  for  himself 
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and  as  he  should  direct,  or  that  the  same  should  be  held  for  the  benefit  of  the  said  Ann 
Nelson  Catlirow,  as  a  present  and  voluntary  assignment  from  him  the  said  Henry 
Fauntleroy. 

That  on  the  16th  of  September  1824  a  commission  of  bankrupt,  under  the  great 
seal  of  Great  Britain,  was  awarded  and  issued  against  tlie  said  William  Marsh,  Josias 
Henry  Stra-cey  and  George  Edward  Graham,  under  which  they  were  duly  found  and 
declared  to  be  bankrupts,  and  the  Respondents  were  duly  chosen  assignees  of  their 
estate  and  effects,  and  the  usual  bargain,  sale  and  assignment  thereof,  were  duly  made 
to  them  accordingly;  and  on  the  29th  of  October  1824  a  commission  of  bankrupt, 
under  the  great  seal  of  Great  Britain,  was  duly  awarded  and  issued  against  the  said 
Henry  Fauntleroy,  under  which  he  was  duly  found  and  declared  to  be  bankrupt,  and 
[6]  all  the  estate  and  effects  of  the  said  Henry  Fauntleroy  had  become  duly  vested  in 
the  Respondents,  as  his  assignees  under  such  eoinmission. 

That  the  said  Henry  Fauntleroy  departed  this  life  on  the  30th  day  of  November 
1824,  and  that  the  monies  secured  by  tlie  said  policy  of  assurance  thereby  became 
payable. 

Therefore  the  Respondents  by  their  bill  (amongst  other  things)  prayed,  that  the 
aforesaid  assignment  of  the  said  policy  of  assurance  might  be  declared  to  liave  been 
void,  or  might  be  set  aside,  and  that  the  Respondents  might  be  declared  to  be  entitled 
to  the  said  policy  of  assurance  and  the  money  then  payable  thereon,  and  that  it 
might  be  ascertained  what  was  then  payable  upon  the  said  policy  of  assurance,  and 
tliat  the  Appellants  miglit  be  decreed  to  pay  what  was  so>  due  to  the  Respondents,  and 
that  the  said  James  Cathrow  Disney  and  Ann  Nelson  his  wife,  and  the  said  Sir 
Everard  Home  and  Joseph  Birch,  might  be  decreed,  if  necessary,  to  assign  the  said 
policy  to  the  Respondents,  and  to  deliver  up  the  same  to  them,  and  to  do  all  necessary 
acts  to  enable  the  said  Respondents  to  receive  what  was  then  due  thereon. 

That  on  the  13th  of  May  1825  the  Appellants  put  in  their  answer  to  the  said  bill 
of  the  Respondents,  and  thereby  (amongst  other  things)  admitted  that  the  said  Henry 
Fauntleroy  effected  the  insurance  on  his  life  at  the  time  and  in  the  manner  set  forth 
in  the  Respondents'  bill,  and  tlie  payment  of  the  premiums  due  thereon  up  to  and 
until  the  11th  day  of  January  1824,  and  that  the  said  policy  was  a  valid  and  subsist- 
ing policy  up  to  the  30th  day  of  October  1824,  or  up  to  the  23d  day  of  the  said  month 
O'f  October,  being  the  first  day  of  the  session  at  which  the  said  Henry  Fauntleroy  was 
tried  and  convicted  as  tliereinafter  mentioned. 

[7]  That  in  case  the  said  policj^  of  assurance  was  a  valid  and  subsisting  poFcy  at 
the  time  of  the  death  of  the  said  Henry  Fauntleroy,  there  was  then  due  thereon, 
according  to  the  charters  and  bye-laws  of  the  said  Amicable  Society,  a  large  sum  of 
money ;  but  for  the  reasons  therein  stated  tliey  could  not  set  forth  wliat  sum,  if  any, 
was  or  would  be  due  upon  or  in  respect  of  the  said  policy  of  assurance,  until  after  the 
5th  day  of  July  then  next,  save  and  except  that  they  believed  that  the  same  would 
amount  to  £6000  or  thereabouts. 

That  the  Appellants  by  their  said  answer  also  admitted  that  they  had  heard  and 
believed  that  the  said  Henry  Fauntleroy  executed  the  indenture  of  the  date  of  the  10th 
of  September  1819,  as  stated  in  the  Respondents'  bill,  and  that  the  same  was  to  tlie 
purport  and  eft'ect  in  tlie  said  bill  stated  ;  and  that  the  said  Sir  Everard  Home  and 
Joseph  Birch  executed  the  declaration  of  trust  of  the  19th  of  September  1819,  at  the 
time  and  to  the  purport  or  eff'ect  as  in  the  said  bill  stated  ;  and  that  the  said  Henry 
Fauntleroy  at  or  about  tlie  same  time  signed  a  memorandum  of  the  purport  or  effect 
in  the  said  bill  mentioned.  That  on  tlie  15th  of  September  1824  a  commission  of 
bankrupt  was  awarded  and  issued  against  the  said  William  Marsh,  Josias  Henry 
Stracey  and  George  Edward  Graham,  under  which  tliey  were  duly  found  and  declared 
bankrupts ;  and  that  the  Respondents  were  duly  chosen  assignees  of  their  estate  and 
effects,  and  the  usual  bargain,  sale  and  assignment  thereof  were  duly  made  to  them 
iiccordingly.  That  on  the  29tli  of  October  1824  a  commission  of  bankrupt  was 
awarded  and  issued  against  the  said  Henry  Fauntleroy,  and  that  he  was  found  and 
declared  to  be  a  bankrupt,  and  that  aU  the  estate  and  effects  of  the  said  Henry 
Fauntleroy  had  become  or  were  intended  to  be  vested  in  the  Respondents  as  his  [8] 
assignees  under  such  commission ;  but  whether  the  said  commission  against  the 
said  Henry  Fauntleroy  was  or  was  not  duly  awarded  and  issued  against  him,  or 
whether  he  was  or  was  not  duly  found  and  declared  to  be  a.  bankrupt,  or  whether  or 
not  all  tlie  estate  and  effects  of  the  said  Henry  Fauntleroy  had  or  had  not  become  duly 
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vested  in  the  Respondents  as  his  assignees  under  the  said  commission,  the  Appellants 
said  tliey  were  unable  to  set  forth  as  to  their  knowledge,  information  or  belief,  and 
left  the  Respondents  to  such  proofs  thereof  as  they  could  produce.  The  Appellants 
also  by  their  said  answer  said  they  believed  that  the  said  Henry  Fauntleroy  depai-ted 
this  life  at  or  about  the  time  in  the  Respondents'  bill  mentioned  :  but  they  said  they 
were  advised,  for  the  reasons  thereinafter  mentioned,  that  the  money  secured  by  the 
said  policy  of  assurance  did  not  thereby  become  payable,  and  that  the  Respondents 
were  not,  as  assignees  of  tlie  said  Henry  Fauntleroy,  entitled  to  the  said  policy  of 
assurance,  and  to  the  money  then  or  which  might  become  payable  thereon. 

The  Appellants  also  by  their  said  answer  said  that  the  said  Society  was  first 
incorporated  by  letters  patent  under  tlie  great  seal  of  England,  bearing  date  at 
Westminster  the  25th  day  of  July  in  the  fifth  year  of  the  reign  of  queen  Anne,  and 
in  the  year  of  our  Lord  1707,  whereby  the  Queen  granted  that  William,  then  Lord 
Bishop  of  Oxford,  and  the  other  persons  therein  named,  and  all  and  evei-y  other 
person  and  persons  who  should  be  admitted  to  be  a  subscriber  and  subscribers 
according  to  the  directions  thereinafter  contained,  not  exoeeding  2000  persons  in  the 
whole,  should  be  and  be  called  one  body  corporate  and  politic  in  deed  and  in  name, 
by  the  name  of  "  The  Amicable  Society  for  a  Perpetual  Assurance  Office  ;"  and  the 
Queen  also  [9]  granted,  amongst  other  things,  that  all  and  every  other  person  or 
persons  who  thereafter  should  be  admitted  members  of  the  said  Amicable  Society 
according  to  the  powei-s  and  authorities  tliereby  granted,  should  be  and  be  esteemed 
members"  of  the  same  corporation  thereby  constituted ;  and  that  after  the  fiftli 
year,  to  be  computed  from  the  25th  of  March  1707,  £10,000  of  lawful  English 
money,  and  so  much  more  as  should  be  agreed  on  by  a  majority  of  tlie  members  of 
the  said  Amicable  Society  for  the  time  being,  assembled  in  a  general  court,  should 
be  annually  paid  and  equally  divided  to  and  amongst  such  nominee  or  nominees  of 
the  member  and  members  of  the  said  Amicable  Society,  their  respective  executors, 
administrators  or  assigns,  who  should  die  in  every  year  then  next  ensuing,  and 
that  the  remainder  of  the  monies  which  should  be  contributed  and  paid  as  therein 
mentioned,  together  with  such  interest,  increase  or  improvements  as  should  arise, 
accrue  or  be  made  thereof  or  tliereby,  or  should  arise  or  be  received  for  annuities  to  be 
granted  by  the  said  Amicable  Society  to  their  own  members  only,  should  be  re^ 
served  and  improved  by  the  said  Amicable  Society  for  a  perpetual  Assurance  Office, 
for  the  sole  use  and  benefit  of  all  and  every  the  members  of  the  same  corporation, 
according  to  their  respective  interests  therein. 

That  by  other  letters  patent  under  the  great  seal  of  Great  Britain,  bearing  date 
at  Westminster  the  30th  day  of  October,  in  the  forty-eighth  year  of  the  reign  of  king 
George  the  third,  and  in  tlie  year  of  our  Lord  1807,  after  partly  reciting  or  taking 
notice  of  the  said  first-mentioned  letters  patent  and  two  subsequent  charters  granted 
to  the  said  Society,  it  was,  amongst  oti'cr  things,  granted  and  ordained,  that  if 
any  other  person  who  thereafter  should  be  admitted  a  member  of  the  said  Society, 
or  should  be  a  contributor  thereto,  should  [10]  make  or  sign,  or  cause  or  willingly 
or  wittingly  permit  to  be  made  and  si;ined,  any  false  or  fraudulent  ropiesentation 
or  declaration,  in  order  to  become  a  member  thereof  or  contributor  thereto,  or 
should  refuse  or  neglect  to  pay  his  or  her  contribution  according  to  the  bye-laws, 
rules  and  orders  made  or  to  be  made  in  the  general  courts  of  the  said  Society,  or 
should  break  any  of  the  conditions  which  in  his  or  her  policy  should  be  specified, 
every  such  person,  and  his  or  her  executors,  administrators  or  assigns,  should  be 
absolutely  excluded  from  the  said  Society,  and  from  all  benefit  under  such  policy  ; 
and  it  was  also  granted,  directed  and  appointed  that  seven-eighth  parts  of  the  annual 
contributions  as  should  become  due  in  every  year,  and  should  be^  actually  paid 
by  or  on  account  of  all  and  every  person  and  persons  who  should  thereafter  become 
a  member  or  members  of  the  said  Society,  should  be  equally  divided  amongst  and 
duly  paid  to  all  and  every  the  nominee  and  nominees  of  aU  and  every  member  and 
members  of  tlie  said  Society  who  should  die  in  every  year,  their  respective  executors, 
administrators  or  assigns,  together  with  such  part  of  the  annual  contributions  of  all 
and  every  member  and  members  of  the  said  Society,  admitted  under  and  by  virtue 
of  the  said  several  therein  in  part  recited  charters,  or  any  or  either  of  them,  and  so 
much  more  as  should  be  agreed  upon  by  tlie  members  of  tlie  said  Society  for  the  time 
being,  or  the  major  part  of  them,  as  should  be  pre.sent  in  general  courts  to  be  from 

633 


II  DOW  &  CLAEK.        AMICABLE  SOCIETY  ('.  BOLLAND  [1830] 

time  to  time  asBembled,  and  as  was  directed  by  the  same  charters,  according  to  the 
original  plan  of  the  said  Society ;  and  tliat  the  remaining  eiglitli  part  of  the  monies 
wliich  should  be  so.  contributed  and  paid,  together  with  such  interest,  increase  and 
improvements,  as  sliould  accrue  or  be  made  thereof,  or  be  received  or  retained  for 
annuities  to  be  granted  by  the  [11]  said  Society,  and  all  other  monies  which  should 
be  received  by  or  on  account  of  the  said  Society,  should  be  reserved  and  improved 
by  the  said  Society,  for  the  sole  use  and  benefit,  of  all  and  every  the  members  of  the  same 
corporation,  according  to  their  several  interests  therein. 

That  by  certain  other  letters  patent  under  the  great  seal  of  Great  Britain,  bearing 
date  at  Westminster  the  12th  day  of  February,  in  the  fourth  year  of  the  reign  of 
his  present  Majesty  king  George  the  fourth,  and  in  the  year  of  our  Lord  1823,  after 
reciting  in  part  or  taking  notice  of  the  former  charters  granted  to  the  said  Society, 
•it  was  amongst  other  things  granted,  declared,  ordained  and  appointed,  that  for 
the  purpose  of  the  calculation  thereinafter  mentioned,  the  seven-eighth  parts  by  the 
said  letters  patent  of  the  30th  day  of  October,  in  the  forty-eighth  year  of  the  last 
reign,  directed  to  be  taken  of  and  from  tlie  annual  contributions  of  the  persons 
thereafter  becoming  members  of  the  said  Society,  and  also  the  sum  of  £5  sterling 
for  or  in  respect  of  every  share  granted  by  the  said  Society,  previous  to-  the  date  of 
the  said  last-mentioned  letters  patent,  which  tJien  was  and  should  from  time  to  time 
be  subsisting,  should  from  thenceforth  continue  to  be  taken  as  theretofore  had  been 
used,  and  the  parts  and  sums  so  to  be  respectively  taken,  and  the  parts  and  sums 
which  yearly  had  been  so  respectively  taken  since  the  5th  day  of  April  1818,  should 
be  called  the  dividend  fund  ;  and  that  at  the  expiration  of  the  year  ending  on  the 
5th  day  of  April  then  nest,  and  at  tlie  expiration  of  every  subsequent  year  ending 
on  the  5t.h  day  of  April,  the  sum  of  the  dividend  fund  to  be  constituted  as  aforesaid, 
for  the  year  so  ended  and  the  four  years  then  last  preceding,  should  be  divided  by 
the  sum  of  the  numbe.r  of  shares  in  the  said  Society,  [12]  in  respect  of  which  claims 
should  have  arisen  by  the  death  of  members  in  the  year  so  last  ended  as  aforesaid 
and  the  four  years  then  last  preceding,  and  the  quotient  should  be  the  amount  to  be 
paid  as  and  for  the  dividend,  upon  and  in  respect  of  every  share  for  which  a 
claim  shall  have  arisen  by  the  death  of  a  member  of  the  said  Society,  dying  in  the 
year  so  last  ended  as  aforesaid,  and  the  same  should  be  paid  by  the  directors  of  the 
said  Society  for  the  time  being,  out  of  the  general  funds  of  the  said  Society,  without 
reference  to  the  amount  of  the  dividend  fund,  to  the  nominee  and  nominees  of  every 
such  member  so  dying  as  last  aforesaid,  at  such  time  or  times  and  under  such 
regulations  as  had  been  and  should  from  time  to  time  be  directed  in  tliat  behalf,  by 
the  bye-laws  and  rules  of  tlie  said  Society. 

The  Appellants  by  their  said  answer  furtlier  said,  that  the  said  Henry  Fauntleroy, 
at  the  general  sessions  of  the  peace,  held  in  and  for  the  city  of  London,  which  com- 
menced on  the  23d  day  of  October  1824,  was  indicted  for  felony,  and  was  on  the 
30th  day  of  that  month  tried  for  and  convicted  of  felony,  and  afterwards  received 
judgment  of  death  and  was  executed  for  the  same;  and  that  the  Appellants  were 
advised  and  humbly  submitted  to  the  judgment  of  the  said  Court  of  Chancery,  that 
upon  the  before^mentioned  attainder  of  the  said  Henry  Fauntleroy  for  felony,  he 
ceased  to  be  a  member  of  the  said  corporate  body  called  the  Amicable  Society  for 
a  Perpetual  Assurance  Office ;  by  reason  whereof,  and  also  by  reason  that  the  death 
of  the  said  Henry  Fauntleroy  was  the  direct  consequence  of,  or  was  occasioned  by 
his  own  felony,  the  A]ipellants  submitted  that  no  claim  co.uld  be  made  upon  the  said 
Society,  upon  or  by  virtue  of  the  said  policy  of  assurance  so  as  aforesaid  effected 
on  his  life;  and  the  [13]  Appellants  said,  that  although  they  were  ready  and  willing 
to  pay  what  might  be  due  on  the  said  policy  to  any  person  or  pei-sons  legally  entitled 
to  receive  the  same,  yet.  they  were  advised  tliat,  as  a  corporate  body,  tliey  were 
bound  to  raise  and  submit  the  question  to  the  judgment  of  tlie  said  Court  of  Chan- 
cery, inasmuch  as  the  legal  representatives  of  the  other  members  of  the  said  Society 
who  died  in  the  same  year  as  the  said  Henry  Fauntleroy  might  be  interested  therein  ; 
and  the  Appellants  submitted  to  tlie  judgment  of  the  said  Court  of  Chancery,  whether, 
under  the  circumstances  thereinbefore  mentioned,  his  Majesty's  Attorney-general 
ought  not  to  have  been  a  party  to  the  said  suit;  and  the  Appellants  insisted  upon 
such  their  said  objections,  and  such  other  objections  as  might  or  could  be  urged 
against  the  said  demand  of  the  Respondents,  in  the  same  manner  as  if  they  had 
pleaded  the  same  in  bar  to  the  demand  of  the  Respondents. 
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That  tlie  said  cause  being  at  issue,  and  the  usual  rules  having  been  given  to  pro- 
duce witnesses  and  pass  publication,  it  was  agreed  between  the  Respondents  and 
the  Appellants  that  a  copy  of  tlie  said  policy  of  insurance  should  be  read  and  given 
in  evidence  on  the  part  of  the  Respondents  on  the  hearing  of  the  said  cause.  That 
the  Respondents  were  the  assignees  of  the  estate  and  effects  of  Henry  Fauntleroy  in 
the  said  policy  named,  under  and  by  virtue  of  a  commission  of  bankrupt  awarded 
and  issued  against  the  said  Henry  Fauntleroy,  under  which  he  was  duly  found  and 
declared  bankrupt,  and  his  estate  and  effects  were  duly  assigned  to  the  Respondents 
on  the  29th  day  of  October  1824  ;  and  that  the  said  Henry  Fauntleroy,  from  the  time 
of  making  tlie  said  policy  up  to  and  until  the  11th  day  of  January  1824,  or  some 
person  on  his  belialf,  regularly  paid  the  premiums  as  tliey  became  due  on  the  [14] 
said  policy.  That  the  printed  copies  of  the  several  charters,  letters-patent  and  bye- 
laws  of  the  Appellants,  the  Amicable  Society  for  a  Perpetual  Assurance  Office, 
should  be  read  and  given  in  evidence  on  the  hearing  of  this  cause  without  further 
proof.  That  the  said  Henry  Fauntleroy  was  convicted  of  felony  on  the  30th  day  of 
October  1824,  and  was  executed  on  the  30th  day  of  November  1824,  in  pursuance 
of  such  conviction  and  the  judgment  of  death  tliereupon  pronounced  upon  him.  That 
a  copy  of  the  record  of  tbe  said  indictment  and  conviction  of  the  said  Henry  Fauntle- 
roy should  be  read  and  given  in  evidence  on  the  hearing  of  the  said  cause,  without 
further  proof,  and  that  Heniy  Fauntleroy  named  in  the  said  indictment  and  con- 
viction was  the  Henry  Fauntleroy  named  in  the  pleadings  of  the  said  cause,  upon 
whose  life  the  insurance  mentioned  in  the  pleadings  of  the  said  cause  was  effected. 

That  the  Respondents  having  settled  with  the  claimants  under  the  said  indenture 
of  the  lOtJi  day  of  September  1819,  and  obtained  an  assignment  to  them  the  Re- 
spondents of  the  said  policy  of  assurance,  the  said  cause  caxne  on  to  be  heard  on  the 
21st  day  of  May  1827,  before  the  right  honourable  the  Master  of  the  Rolls;  where- 
upon, and  upon  debate  of  the  matter  and  hearing  of  the  said  policy  of  insurance, 
the  commission  of  b.ankrupt  issued  against  the  said  Henry  Fauntleroy  and  the 
assignment  dated  the  29th  day  of  October  1824,  a  book  marked  with  the  letter  A, 
containing  printed  copies  of  the  several  charters,  letters-patent  and  bye-laws  of 
the  Appellants,  the  Amicable  Society  for  a  Perpetual  Assurance  Office,  a  copy  of  the 
record  of  tlie  indictment  and  conviction  of  the  said  Henry  Fauntleroy,  marked  with 
the  letter  B  ;  and  it  being  admitted  by  the  Respondents  and  the  Appellants  [15] 
that  the  s.aid  Henry  Fauntleroy,  from  the  time  of  making  the  said  policy-  up  to  and 
until  the  lltli  day  of  January  1824,  or  some  person  on  his  behalf,  regularly  paid  the 
premiums  as  they  became  due  on  the  said  policy  ;  and  that  the  said  Henry  Fauntle^ 
roy  was  convicted  of  felony  on  the  30th  day  of  October  1824,  and  was  executed  on 
the  30th  day  of  November  1824  in  pursuance  of  such  conviction  ;  and  thiit  the  said 
Henry  Fauntleroy  named  in  the  said  indictment  and  conviction  was  the  Henry 
Fauntleroy  named  in  the  pleadings  of  the  said  cause  :  and  the  Respondents  by  their 
Counsel  undertaking  to  pay  the  costs  of  the  defendants,  James  Cathrow  Disney  and 
Ann  Nelson  his  wife.  Sir  Everard  Home  and  Joseph  Birch,  of  the  said  suit;  his 
Honor  made  his  decree  in  tlie  said  cause,  and  thereby  ordered  that  the  Respondents' 
hill  should  stand  dismissed  out  of  tlie  said  court  as  ag.ainst  the  said  last-mentioned 
defendants,  with  costs,  to  be  taxed  by  the  Master  in  rotation,  the  costs  of  tlie  said 
defendants  Sir  Everard  Home  and  Joseph  Birch,  tlie  trustees,  to  be  taxed  as  between 
solicitor  and  client;  and  his  Honor  declared  that  the  Respondents,  as  assignees  of 
Henry  Fauntleroy  the  bankrupt,  in  the  pleadings  named,  since  deceased,  were  entitled 
to  the  policy  of  assurance  bearing  date  the  lltli  day  of  January  1815,  in  the  pleadings 
mentioned,  upon  the  life  of  the  said  Henry  Fauntleroy,  and  the  money  then  payable 
thereon.  And  the  Appellants  by  their  Counsel  admitting  that  the  sum  then  payable 
upon  the  said  policy  amounted  to  the  sum  of  £6084  7s.  6d.,  his  Honor  ordered  and 
decreed  that  the  Appellants  should  pay  to  the  Respondents,  as  such  assignees  as 
aforesaid,  the  said  sum  of  £6084  7s.  6d.  so  payaWe  upon  the  said  policy  of  assur- 
ance as  aforesaid. 

From  this  decree,  the  Amicable  Society  appealed  to  [16]  the  Lords,  and  the 
cause  was  heard  on  the  23d  and  2oth  June  1830. 

Argued  for  the  Appellants  :  Look  at  the  ease,  first  witli  reference  to  public  policy, 
and  then  as  a  contract  between  man  and  man.  As  to  the  ground  of  policy,  sup- 
pose  it  had  been   expressly  stipulated   in   terms  tliat,   in  case  the  man   should  be 
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executed  for  felony,  the  money  should  be  payable;  would  the  policy  of  the  law 
allow  this  to  be  effectual?  If  not,  if  the  man  does  commit  a  capital  felony,  and  is 
executed  for  it.  the  same  policy  stands  in  the  way.  But  it  is  said  that  when  the  man 
committed  the  felony  he  had  no  intention  to  be  hanged  for  it.  It  would  be  difficult 
to  prove  that  he  had,  but  somethino;  like  it  had  happened  in  the  case  of  one  who 
insured  and  committed  suicide.  So  on  the  same  ground,  wagering  policies  were 
void,  and  a  inuHo  fortiori  policies  under  circumstances  of  this  kind.  And  so  as,  in 
the  Duchess  of  Kingston's  case,  a  fraudulent  divorce  was  void  on  the  ground  of 
public  policy,  and  sO'  argued  by  Thurlow,  although  a  sentence  of  a  competent  Court 
had  been  given  in  its  favour.  Then  look  at  it  with  reference  to  contracts  between 
man  and  man,  and  four  cases  of  void  policies  might  be  mentioned  similar  in  prin- 
ciple to  the  present:  1st.  Detention  of  a  ship  by  a  foreign  state  for  an  attempt  to 
violate  the  law  of  nations.  The  person  attempting  has  no  intention  to  be  detained, 
but  the  detention  follows,  and  the  policy  is  void.  2dly,  Smuggling:  the  first  act  is 
the  smuggling,  and  the  second  is  the  condemnation.  3dly,  Commerce  with  tlie 
King's  enemies:  the  first  act  is  the  being  found  out,  and  uie  second  is  tlie  seizure. 
4thly,  Deviation  :  which,  although  not  so  directly  in  point  as  the  otlier  tliree  cases, 
has  some  bearing  on  the  question.  And  to  [17]  this  may  be  added  a  fiftli  case, 
where  there  is  an  insurance  against  fire,  and  the  person  insuring  causes  the  fire. 

Argued  for  the  Respondents:  That  if  the  policy  was  valid  till  the  -'iOth  October 
1824,  which  was  admitted,  it  could  not  have  been  destroyed  by  the  felpnious  act, 
which  had  been  committed  long  before.  [Lord  Ch.  ; — Their  argument  was,  that  the 
policy  had  been  avoided,  not  by  the  felonious  act,  but  by  the  probable  consequences.] 
Then,  if  the  felonious  act  did  not  destroy  the  policy,  why  should  the  conviction? 
Fauntleroy  meant  to  do  wrong,  but  he  did  not  mean  to  be  hanged,  and  never  con- 
templated death  either  by  his  own  hands  or  that  of  others. 

Since  this  transaction,  the  Society  had  introduced  a  clause  avoiding  the  policy 
in  case  the  assured  should  die  by  his  own  hand  .or  tlie  hands  of  justice;  which 
showed  that,  before  the  introduction  of  this  clause,  they  were  liable  in  a  case  of  this 
kind.  Was  it  the  criminal  nature  of  the  act  that  avoided  the  policy?  If  not,  where 
were  they  to  stop?  Tlie  instance  of  deviation  had  nothing  to  do  with  tliis,  for  where 
a  loss  happened  in  a  deviation,  it  did  not  happen  on  the  voj-age  insured,  and  to  such 
a  loss  the  obligation  in  the  contract  liad  no  application  ;  and  the  same  observation 
applied  to  the  other  supposed  analogous  cases.  The  case  of  suicide  had  no  applica- 
tion ;  for  here  F.  had  no  intention  to  kill  or  to  be  killed  by  others.  It  was  said,  the 
Society  was  cheated  and  robbed,  but  F.  meant  no  such  thing.  Persons  insured 
might  engage  in  occupations  extremely  injurious  to  health,  and  calculated  to  shorten 
life;  they  might  shorten  their  lives  by  hard  drinking,  by  hard  labour,  and  in  other 
ways,  but  then  it  was  the  object  of  insurance  to  guard  a.gainst  [18]  such  risks.  Sup- 
pose that  F.  instead  of  being  hanged  had  been  transported,  and  that  the  ship  had 
been  lost,  would  that  have  avoided  the  policy?  The  only  question  was,  whether  the 
risk  had  been  incurred  by  the  Society,  and  it  was  clear  that  it  liad.  It  was  admitted, 
that  the  felonious  act  did  not  of  itself  avoid  the  policy,  and  if  not,  public  policy  had 
nothing  to  do  with  the  matter. 

The  following  were  the  reasons  given  in  the  cases. 

For  the  Appellants:  First.  Because  the  insurance  was  effected  by  the  said  Henry 
Fauntleroy  upon  his  own  life,  which  life  ceased  in  consequence  of  his  wilful  violation 
of  the  law  ;  and  it  is  against  the  general  policy  of  the  law,  as  well  as  established  prin- 
ciples, that  either  the  insured,  or  those  claiming  in  his  right,  should  recover  for  a  loss 
caused  solely  by  the  criminal  act  of  the  insured  himself. 

Secondly.  Because  insurance  is  legally  defined  tO'  be  a  contract,  in  which  the 
insurer,  in  consideration  of  a  premium  equivalent  to  the  risk  run,  undertates 
either  against  probable  perils  and  losses,  or  against  a  certain  event,  as  in  the  case 
of  death,  but  uncertain  as  to  the  period  of  its  taking  place.  If  the  insured,  therefore, 
can  at  any  time  by  his  own  act  determine  the  event,  it  is  against  the  essence  of  the 
contract :  "and  much  more  is  it  so,  if  tliat  act  (as  in  the  present  insta.nce)  be  felonious, 
which  the  law  always  considers  wilful. 

Thirdly.  Because  tlie  said  Henry  Fauntleroy  ceased  to  be  a  member  of  the 
Amicable  Society,  which  is  a  corporation  established  by  royal  charter,  upon  his  at- 
tainder by  the  judgment  which  preceded  his  execution  :  and  tlierefore  at  the  time  of 
his  death  he  had  no  interest  in  the  funds  of  the  said  Society. 
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[19]  For  tlie  Respondents  :  That  by  tJie  assignineut  to  the  said  Kespondents,  of  the 
29tli  da}'  of  October,  1S24,  the  said  policy  of  insurance,  and  all  interest  therein,  and 
tJie  right  to  receive  the  money  pa3'able  thereon,  upon  the  death  of  the  said  Henry 
Fauntleroy,  became  and  was  vested  in  the  Respondents,  as  such  assignees  as  afore- 
said, and  that  the  same  policj-  of  insurance  was  a  valid  and  subsisting  policy  at  the 
time  of  the  death  of  tlie  said  Henry  Fauntleroy. 

Lord  Chancellor  :  1  find  it  difficult  to  say  that  an  insurance,  under  such  circum- 
stances as  the  present,  can  be  legally  enforced,  and  we  will  take  some  time  to  consider. 

Lord  Chancellor  (9th  July,  1830):  The  proceedings  in  this  case  were  instituted 
by  the  assignees  of  the  estate  and  effects  of  the  deceased  Henry  Fauntleroy,  a  bank- 
rupt, to  recover  a  sum  of  money  on  an  insurance  on  his  own  life,  effected  by  the 
bankrupt  with  the  incorporated  Society  for  the  insurance  of  lives,  called  "  Thei 
Amicable  Society  for  a  Perpetual  Assurance  Office;  "  and  the  case  is  of  this  descrip- 
tion :  Fauntleroy  efl'ected  the  policy  in  January  IS  15,  and  paid  the  premiums  on  it 
up  tO'  182-1.  On  the  29tli  of  October  1824,  a  commission  of  bankruptcy  was  issued 
against  Fauntleroy,  who  was  duly  declared  bankrupt,  and  his  estate  and  eft'ects  vested 
in  the  Respondents,  as  his  assignees  under  the  commission.  On  the  28th  October 
1824,  Fauntleroy  was  indicted  for  felony,  and  on  the  30th  of  that  month  he  was  tried 
and  convicted,  and  received  sentence  of  death,  and  was  afterwards  executed  ;  and  the 
question  is  whether,  under  these  circumstances,  tlie  assignees  can  recover  from  tlie 
insurance  Society  the  amount  of  the  [20]  sum  insured  on  Fauntleroy's  life;  that  is, 
whether — the  party  effecting  the  insurance  having  committed  felony,  and  having 
been  tried,  convicted,  and  executed  for  felony — the  parties  representing  him,  and 
claiming  under  him  and  in  his  right,  can  maintain  the  suit,  I  listened  with  the 
utmost  attention  to  the  arguments  at  the  bar,  as  did  the  noble  Lord  (Radnor)  who  is 
now  present,  and  was  present  at  the  hearing  of  the  cause ;  and  we  have  come  to  the 
conclusion  that  tlie  assignees  are  not  entitled  to  maintain  the  suit,'  and  simply  on 
this  consideration  :  Suppose  that  in  the  policy  this  risk  had  been  insured  in  terms — 
tliat  in  the  event  of  the  party  effecting  the  insurance  being  executed  for  a  capital 
felony,  the  money  should  become  payable — is  it  possible  that  a  claim  in  right  of  a 
party  effecting  such  an  insurance  could  be  maintained,  or  that  the  insurance  should 
not  be  held  void  as  affording  encouragement  to-  crime,  and  being  contra.ry  tO'  public 
policy?  If  such  a  policy  could  not  be  sustained  where  a  risk  of  tliat  kind  was  men- 
tioned in  direct  terms  and  language,  how  can  you  give  effect  to  a.  policy  if  it  in  reality 
involves  that  condition? 

On  this  short  and  plain  ground,  we  are  of  opinion  that  the  claim  cannot  be  sus- 
tained, and  that  the  judgment  of  the  Court  below  must  be  reversed. 


[21]  IN   ERROR: 

From  the  Court  of  King's  Bench. 

The  KING,  on  the  relation  of  CHARLES  WELLS  LOVELL,— /-/am^j/; 

THOMAS  WESTWOOD,— Zie/eraf/am*. 

[Mews'  Dig.  iv.  628,  644 ;  vi.  158.  S.C.  Sub  nom.  R.  v.  Westwoml,  4  Bli.  N.S.  213,  and 
K.B.,  4  B.  and  C.  781  ;  7  Dowl.  and  Ry.  267.  Cited  (i)  on  point  as  tO'  acceptance 
of  charter  in  Lyme  Regis  {Mayor  of)  v.  Henley,  1844,  2  CI.  and  F.  342;  (ii)  on 
point  as  to  making  bye  laws,  per  Parke  B. ,  in  Chilton  v.  London  and  Croydon 
Radway  Co.  1847,  16  M.  and  W.  228  ;  and  sec'  now  municipal  Corporations  Act 
1882,  ss.  23,  24 ;  (iii),  on  point  as  to  delegation,  in  R.  v.  Attwood  1833,  4  B  and 
Ad.  503.] 

A  charter  granted  by  the  Crown  cannot  be  partially  accepted,  unless  it  should 
appear  to  be  the  intention  of  the  Crown  tliat  the  grantee  should  have  the 
option  to  accept  in  part  and  reject  in  part. 

A  charter  vests  the  right  to  elect  burgesses  in  the  general  body  of  an  ancient 
corporation,  and  gives  a  power  to  make  bye-laws  to  a  select  body.  The  general 
body  makes  a  bye-law  delegating  the  power  to  elect  burgesses  to  the  select  body. 
Held,  that  this  is  a  good  bye-law ;  for  the  power  given  by  tlie  oliarter  to  the 
select  body  to  make  bye-laws,  does  not  devest  the  general  body  of  the  right  to 
make  such  laws,  which  is  incident  to  it  at  common  law. 
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The  general  body  of  a  corporation  may  lawfully  delegate  the  power  to  elect  bur- 
gesses to  a  select  body  of  the  corporation. 

This  was  an  information,  in  nature  of  a  qiKj  warranto,  exhibited  against  the  De- 
fendant, in  Easter  term  1819,  for  usurping  the  office  of  burgess  of  the  borough  of 
Chepping  Wycombe,  in  the  county  of  Buckingham.  To  which  the  Defendant  pleaded  : 
First :  That  the  said  borough  of  Chepping  Wycombe,  in  the  said  county  of 
Buckingham,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  liath  been 
and  still  is  an  anoient  borough,  incorporated  and  called  and  known  by  the  name 
of  the  mayor,  bailiffs  and  burgesses,  of  the  borough  of  Chepping  [22]  Wycombe,  other- 
wise Wicombe,  in  the  county  of  Buckingham  ;  and  that  within  the  said  borough,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  there  hath  been,  and  of  right 
ought  to  have  been,  and  still  of  right  ought  to  be,  a  mayor,  two  bailiffs,  and  an  in- 
definite number  of  burgesses  of  the  said  borough ;  of  which  said  bur- 
gesses, during  all  the  time  aforesaid,  there  have  been,  and  of  right 
ought  to  have  been,  and  still  of  right  ought  to  be  twelve,  sometimes  called  prin- 
cipal burgesses,  sometimes  capital  burgesses,  and  for  divers,  to  wit  150  years  past,  and 
now,  called  aldermen  of  the  said  borough  ;  who,  together  with  the  bailiffs  of  the  said 
borough  for  the  time  being,  for  all  the  time  aforesaid,  have  been  and  been  called, 
and  of  right  ought  to  have  been  and  been  called,  and  still  are  and 
ought  to  be  and  be  called,  the  common  council  of  the  said  borough ;  and 
to  be  aiding  and  assisting  to  the  mayor  of  the  said  borough  for  the  time  being,  in 
all  matters  and  causes  touching  and  concerning  the  said  borough :  And  that,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  there  hath  been,  and  still 
is  an  ancient  and  laudable  custom  witliin  the  said  borough,  used  and  approved  of ; 
that  is  to  say,  tliat  the  mayor  and  common  council  of  the  said  borough  for  the  time 
being,  or  the  major  part  of  them,  duly  assembled  together  for  that  purpose  within 
the  said  borough,  have  from  time  to  time  by  themselves,  and  without  the  concurrence 
01  assistance  of  tlie  rest  of  the  burgesses  of  the  said  borough,  nominated  and  elected, 
and  have  been  used  and  accustomed  to  nominate  and  elect,  and  still  ought  to  nominate 
and  elect,  such  person  or  persons  to  be  a  burgess  or  burgesses  of  the  said  borough,  as 
to  them  the  said  mayor  and  common  council  of  tlie  said  borough  for  the  time  being, 
or  tlie  major  part  of  them,  so  assembled  as  aforesaid,  hath  [23]  seemed  meet  or  shall 
seem  meet ;  and  that  every  such  person  so  nominated  and  elected,  having  been  in  due 
manner  sworn  in  that  behalf,  hath  been,  and  hath  been  used  and  accustomed  to  be, 
and  still  ought  to  be,  admitted  into  the  place  and  office  of  a  burgess  of  tlie  said 
borough,  and  to  use  and  enjoy  the  said  place  and  office,  and  all  the  liberties  and 
franchises  thereto  belonging.  And  the  Defendant  then  alleged,  that  he  was  duly 
elected  a  burgess  according  to  that  custom. 

Secondly:  The  Defendant  pleaded  a  similar  custom;  stating,  by  way  of  induce- 
ment, that  the  said  borough  of  Chepping  Wycombe,  in  the  said  county  of  Buckingham, 
is,  and  from  time  whereof  the  memory  of  man  is  not  to  tlie  contrary,  hath  been,  an 
ancient  borough  ;  and  that  the  said  burgesses  of  the  said  borough,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  been,  and  now  are,  a  body  corporate 
and  politic ;  and  for  a  long  space  of  time,  to  wit  for  150  years  now  last  past,  have 
been,  and  now  are  called  and  known  by  the  name  of  the  mayor,  bailiff's  and  bur- 
gesses, of  the  borough  of  Chepping  Wycombe,  otherwise  Wicombe,  in  tlie  county  of 
Buckingham. 

Thirdly :  The  Defendant  pleaded,  that  the  said  borough  of  Chepping  Wycombe, 
in  the  said  county  of  Buckingham,  is,  and  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  hath  been,  an  ancient  borough  ;  and  tliat  the  burgesses  of  tlie 
said  borough,  long  before,  and  until,  and  at  the  time  of  the  granting  of  tlie  letters 
patent  of  Charles  the  Second,  late  King  of  England,  tliereinafter  mentioned,  were 
one  body  politic  and  corporate,  in  deed,  fact  and  name,  and  called  and  known  by 
the  name  of  the  mayor,  bailiffs  and  burgesses,  of  the  borough  of  Chepping  Wycombe, 
otherwise  Wicombe,  in  the  county  of  Buckingham  ;  and  that  within  tJie  said  borough, 
from  time  whereof  [24]  the  memory  of  man  is  not  to  the  contrary,  there  hatli  been. 
or  of  risrht  ought  to  have  been,  and  still  of  right  ought  to  be,  an  indefinite  number  of 
burgesses  of  the  said  borough  :  And  tliat  long  before  any  of  the  days  and  times  in 
the  said  information  mentioned,  to  wit,  on  the  16th  day  of  November,  in  the  fifteenth 
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year    of    the    reign    of    his    said    hite    Majesty    king    Charles    the     Second,    the 
said    king    Charles    the    Second    by    his    letters    patent,    under    the    great    seal    of 
England,     bearing     date     at    Westminster,     the     day     and     year     last     aforesaid, 
for     himself     and     his     successors,     did,     amongst    other    things,     grant,     ordain, 
constitute  and  confirm  to  the  said  mayor,  bailiffs  and  burgesses  of  the  borough  afore- 
said, that  from  thenceforth  for  ever  there  might  and  should  be,  within  the  borough 
aforesaid,  one  of  the  most  honest  and  discreet  burgesses  of  the  borough  aforesaid, 
to  be  elected  in  manner  thereunder  in  the  said  letters  patent  mentioned,  who  should  be, 
and  be  named,  mayor  of  the  borough  aforesaid  ;  and  that  in  like  manner  there  might 
be  and  should  be,  within  the  same  borough,  two  honest  and  discreet  burgesses  of  the 
borough  aforesaid,  who  should  be  and  be  named  bailiffs  of  the  borough  aforesaid  ;  and 
the  said  late  King  willed,  and  thereby  for  iiimself,  his  heirs  and  successors,  did  grant, 
ordain  and  confirm,  that  from  thenceforth  for  ever  there  might  and  should  be,  within 
the  borough  aforesaid,  from  time  to  time,  twelve  honest  and  discreet  men,  continually 
inhabiting  and  residing  within  the  said  borough,  wlio  should  be,  and  should  be  called, 
aldermen  of  the  said  borough  :    And  that  the  mayor,  bailifi's  and  burgesses  of  the  same 
borough,  and  their  successors,  or  the  major  part  of  them,  from  time  to  time,  for  ever, 
should  and  might  be  able  to  elect  so  many  and  such  other  men,  inhabiting  or  not 
inhabiting  within  the  borough  aforesaid,  as  and  which  to  them  [25]  should  seem  most 
expedient,  to  be  burgesses  of  the  said  borough.     And  the  said  late  King  further  willed, 
and  thereby,  for  himself,  his  heirs  and  succe<ssors,  did  grant  and  confirm  to  the  afore- 
said mayor,  bailiffs  and  burgesses  of  the  borough  aforesaid,  and  their  successors, 
that  the  aforesaid  aldermen  and  bailiffs  of  the  borough  aforesaid,  and  their  successors, 
should  be,  and  be  called,  the  common  council  of  the  said  borough  ;  and  should  be,  from 
time  to  time,  assisting  and  aiding  to  the  mayor  of  the  said  borough  of  Chepping 
Wycombe,  otherwise  Wicombe,  aforesaid,  for  tlie  time  being,  in  all  matters  and  causes 
touching  and  concerning  the  borough  aforesaid.     And  the  said  late  King  further 
willed,  and  did  thereby,  for  himself,  his  heirs  and  successors,  grant  and  confirm  to  the 
aforesaid  mayor,  bailiffs  and  burgesses  of  the  borough  aforesaid,  and  their  successors, 
that  the  mayor,  aldermen  and  bailiffs  of  the  borough  aforesaid,  and  their  successors, 
for  the  time  being,  or  the  major  part  of  them,  (of  whom  the  mayor  for  the  time  being, 
the  said  late  King  willed  to  be  one,)  might  and  should  have  full  power  and  authority 
to  frame,  constitute,  ordain  and  make,   from  time  to  time,  such  reasonable  laws, 
statutes  and  ordinances  whatsoever,  as  to  them  should  seem  to  be  good,  wholesome, 
useful,  honest  and  necessary,  according  to  their  sound  discretions,  for  tlie  good  rule 
and  government  of  the  burgesses,  artificers  and  inhabitants  of  the  borough  aforesaid, 
for  the  time  being  ;  and  for  declaring  in  what  manner  and  order  the  aforesaid  mayor, 
aldermen,  bailiffs  and  burgesses,  and  the  artificers,  inhabitants  and  residents  of  the 
borough   aforesaid,   should  behave,   conduct   and   carry  themselves   in   their   offices, 
mysteries  and  business,  within  the  same  borough,  and  the  limits  thereof,  for  the  time 
being  ;  and  otherwise  for  the  further  good,  and  public  advantage  and  rule  of  the  same 
borough,  [26]  and  the  victualling  of  the  same  borough  ;  and  also  for  tlie  better  pre- 
servation, government,  disposition,  letting,  demising  of  lands,  tenements,  possessions, 
revenues,  and  hereditaments,  to  the  aforesaid  mayor,  bailiffs  and  burgesses,  and  tlieir 
successors,  by  the  said  letters  patent  or  otherwise  given,  granted,  assigned  or  confirmed, 
or  thereafter  tO'  be  given,  granted  or  assigned  :  and  other  matters  and  causes  what- 
soever, touching  or  in  anywise  concerning  the  aforesaid  borough,  or  the  state,  right 
and  interest  of  the  same  borough.     And  the  said  late  King  did  thereby  constitute  and 
appoint  one  person  therein  named,  to  be  the  first  and  present  mayor  of  the  said 
borough  ;  two  other  persons  therein  named,  to  be  the  first  and  present  bailiff's  of  the 
said  borough  ;  and  twelve  other  persons  therein  named,  to  be  the  twelve  first  and 
present  aldermen  of  the  said  borough:   and  his  said  late  Majesty  king  Charles  the 
Second,  by  his  said   letters  patent,   for  himself,   his  heirs  and   successors,   further 
"•ranted  and  confirmed,  that  the  aforesaid  mayor,  aldermen,  bailiffs  and  burgesses,  of 
the  borough  aforesaid,  for  the  time  being,  or  the  major  part  of  them,  from  time  to 
time  for  ever  thereafter,  might  and  should  have  power  and  authority  yearly  and 
everv  year,  on  the  Thursday  next  before  the  feast  of  Saint  Michael  tlie  Archangel, 
to  assemble  themselves,  or  the  major  part  of  them,  in  the  guildhall  of  the  borough 
aforesaid,  or  in  any  other  convenient  place  within  the  borough,  to  be  limited  and 
assigned  according  to  their  discretions,  and  there  to  continue  until  they,  or  the  major 
part  of  them  there  then  assembled,  should  then  elect  and  nominate  one  of  the  alder- 
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men  of  the  borough  aforesaid,  to  be  mayor  of  tlie  borough  aforesaid,  for  one  whole 
year  then  next  ensuing;  and  that  then  and  there,  they  should  and  might  be  able  to 
elect  and  nominate,  before  they  should  [27]  from  thence  depart,  one  of  the  aldermen 
of  the  borough  aforesaid,  for  the  time  being,  who  should  be  mayor  of  the  borough 
aforesaid,  for  one  whole  year  then  next  ensuing ;  and  that  he,  after  he  should  be  so 
(as  aforesaid)  elected  and  nominated  to  be  mayor  of  the  borough  aforesaid,  before 
he  should  be  admitted  to^  execute  the  same  office,  should  take  a  corporal  oath,  upon 
the  holy  gospel  of  God,  yearly,  on  the  day  of  election,  if  he  should  be  then  present,  and 
if  he  should  be  absent,  then  within  one  month  next  ensuing  after  the  said  day  of  elec- 
tion, before  the  mayor,  his  last  predecessor,  or  in  his  absence,  before  such  aldermen  of 
the  borough  aforesaid,  for  the  time  being,  and  the  rest  of  tJie  burgesses  of  tlie  borough 
aforesaid,  who  should  be  then  present  in  the  guildhall  of  the  borough  aforesaid,  or  in 
any  other  convenient  place  within  the  borough  aforesaid,  to  be  limited  and  assigned 
according  to  their  discretions,  rightly,  well  and  faithfully,  to  execute  the  same  office, 
in  all  things  toucliing  the  same  office.  And  his  said  late  Majesty  king  Charles  thei 
Second,  by  his  said  letters  patent,  for  himself,  his  heirs  and  successors,  granted  and 
confirmed  to  the  aforesaid  mayor,  bailiffs  and  burgesses,  of  the  borough  aforesaid, 
and  their  successors,  that  the  mayor,  aldermen  and  bailiffs  of  the  borough  aforesaid, 
for  the  time  being,  or  the  major  part  of  them,  from  time  to  time  for  ever  tJiereafter, 
might  and  should  have  power  and  authority  yearly  and  every  year,  on  Thursday  next 
before  the  feast  of  the  Annunciation  of  the  blessed  Virgin  Mary,  to  assemble  them- 
selves, or  the  major  part  of  them,  in  the  guildhall  of  the  borough  aforesaid,  or  in  any 
other  convenient  place  witliin  the  borough  aforesaid,  to  be  limited  and  assigned 
according  to  their  discretion,  and  tliere  to  continue  until  Uiey,  or  the  major  part  of 
them  there  then  assembled,  [28]  should  elect  and  nominate  two  burgesses  of  the 
borough  aforesaid,  to  he  bailiffs  of  the  borough  aforesaid,  for  one  year  then  next 
ensuing,  to  be  elected  and  nominated  in  form  following;  that  they  should  and  might 
be  able  there  to  elect  and  nominate,  before  they  should  from  thence  depart,  two  of  the 
aforesaid  burgesses,  who  from  thenceforth  should  be  bailiff's  of  the  borough  aforesaid, 
for  one  whole  year  then  next  ensuing  ;  and  that  they,  after  tliey  should  be  so  as  afore^ 
said  elected  and  nominated  to  be  bailiff's  of  the  borough  aforesaid,  before  tliey  should 
be  admitted  to  execute  tlie  same  office,  and  each  of  them,  should  take  a  corporal  oath 
upon  the  holy  gospel  of  God,  yearly,  on  the  same  day  of  election,  if  they  should  be 
present,  and  if  they  should  be  absent,  then  within  one  month  then  next  ensuing  the  day 
of  election  aforesaid,  before  the  mayor  of  the  borough  aforesaid,  or,  in  the'  absence 
of  tlie  said  mayor,  before  the  bailiffs,  their  last  predecessors,  or  either  of  them,  in  the 
presence  of  such  of  the  aforesaid  aldermen  of  the  borough  aforesaid  for  the  time 
being,  and  the  rest  of  the  burgesses  of  tlie  borough  aforesaid,  who'  should  be  then 
present  in  the  guildhall  of  the  borough  aforesaid,  or  in  any  other  convenient  place 
within  the  borough  aforesaid,  to  be  limited  and  assigned  according  to  tiieir  discretion, 
rightly,  well  and  faithfully,  to  execute  the  same  office  of  bailiffs  of  the  same  borough,  in 
all  things  touching  the  same  office.  And  his  said  late  Majesty  king  Charles,  by  his  said 
letters  patent,  for  himself,  his  heirs  and  successors,  further  granted  to  the  said  mayor, 
bailiff's  and  burgesses,  of  the  borough  aforesaid,  that  if  any  or  either  of  the  aldermen 
of  the  borough  aforesaid  should  die,  or  be  removed  from  las  office,  (which  said 
aldermen,  and  every  or  any  of  them,  not  well  behaving  themselves  in  the  same  office, 
his  said  late  [29]  Majesty  willed  to  be  removable,  at  tlie  pleasure  of  the  mayor  of  the 
borough  aforesaid,  and  the  major  part  of  the  aforesaid  aldermen  of  the  same  borough, 
for  the  time  being,)  that  then  the  mayor,  and  such  of  the  residue  of  the  aldermen  of 
the  borough  aforesaid,  who  should  be  assembled  in  the  guildhall  of  the  borough  afore- 
said, or  in  any  other  convenient  place  within  the  borough  aforesaid,  to  be  limited  and 
assigned  according  to  tlieir  discretions,  or  the  major  part  of  them  so  assembled,  at 
the  pleasure  of  the  mayor  and  the  residue  of  tlie  aldermen  of  the  same  borough,  should 
and  miarht  be  able  to  elect  and  jirefer  one  or  more  of  the  best  and  most  honest  burgesses 
of  the  borough  aforesaid,  in  the  place  or  places  of  the  same  alderman  or  aldermen  of 
the  borough  aforesaid,  so  dead,  or  removed  from  his  or  their  office  or  offices,  to  supply 
the  aforesaid  number  of  twelve  aldermen  of  the  same  borough.  Wliich  said  letters 
patent  afterwards,  to  wit,  on  the  17th  day  of  November,  in  the  15th  year  of  the  reign 
of  king  Charles  the  Second,  were  duly  accepted  by  the  then  mayor,  bailiff's  and  bur- 
gesses of  tlie  said  borough  ;  and  that  afterwards,  and  after  the  granting  and  acceptance 
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of  the  said  letters  patent,  and  long  before  tlie  daj's  and  times  in  the  said  information 
mentioned,  to  wit,  on  the  1st  daj'  of  December,  in  the  year  of  our  Lord  1675,  the  then 
mayor,  bailiffs  and  burgesses  of  the  said  borough,  being  in  due  manner  met  and  as- 
sembled for  that  purpose,  within  the  said  borough,  did  then  and  there  duly  make, 
constitute,  ordain  and  establish  a  certain  ordinance,  or  bye-law,  (not  now  extant  in 
writing,)  for  the  better  rule  and  government  of  the  said  borough,  touching  and  con- 
cerning the  election  of  the  burgesses  of  the  said  borough,  for  the  time  then  to  come, 
in  order  to  avoid  popular  confusion  and  disorder  in  such  elections;  by  which  said 
ordinance,  or  bye-law,  it  was  [30]  ordained  and  established  in  manner  following, 
(that  is  to  say,)  that,  from  thencefortli,  the  mayor  and  common  council  of  the  said 
borough,  or  the  major  part  of  them,  duly  assembled  together  for  that  purpose,  within 
the  said  borough,  should  and  might  from  time  to  time,  and  at  all  times  thereafteir, 
by  themselves,  and  without  the  concurrence  or  assistance  of  the  rest  of  the  burgesses 
of  the  said  borough,  elect  and  choose  such  person  or  persons,  to  be  a  burgess  or  bur- 
gesses of  the  same  borough,  as  to  them  the  said  mayor  and  common  council  of  the 
said  borough,  for  the  time  being,  or  the  major  part  of  tliem,  sO'  assembled  as  afore- 
said, should  seem  meet;  and  which  said  ordinance  or  bye-law  hath,  ever  since  the/ 
making  thereof,  hitherto  been  constantly  kept  and  observed  by  the  said  mayor,  bailiffs 
and  burgesses  of  the  said  borough,  and  is  still  in  full  force  and  virtue,  and  in  no  wise 
annulled,  abrogated,  abolished,  revoked  or  repealed. — The  plea  then  states,  that  the 
defendant  was  duly  elected  a  burgess,  according  to  the  said  ordinance  or  bye-law. 

To  the  first  and  second  pleas,  there  were  several  general  replications,  putting  in 
issue  the  fact  stated  therein  ;  and  then  a  special  replication  to  those  pleas,  setting  out 
the  charter  of  Charles  the  Second,  as  in  the  third  plea,  whereby  it  was  granted,  or- 
dained and  confirmed,  that  the  mayor,  bailiffs  and  burgesses  of  the  said  borough, 
and  their  successors,  or  the  major  part  of  tliem,  from  time  to  time,  for  ever,  should 
and  might  be  able  to  elect  so  many  and  such  other  men,  inhabiting  or  not  inhabiting 
within  the  borough  aforesaid,  as  and  which  to  them  should  seem  most  expedient  to  be 
burgesses  of  the  said  borough  ;  and  also  setting  out  a  clause  in  the  charter,  respecting 
the  appointment  of  a  recorder  of  the  said  borough  :  Which  said  letters  patent  after- 
wards, to  wit,  on  the  said  17tli  day  of  November,  in  the  15th  year  of  the  reign  of  king 
Charles  [31]  the  Second,  were  duly  accepted  by  the  then  mayor,  bailiff's  and  burgesses 
of  tlie  said  borough  ;  and  tliat,  under  and  by  virtue  of  the  said  letters  patent,  the  bur- 
gesses of  the  said  borough,  continually  from  and  after  the  granting  thereof,  hitlierto 
have  been  eligible,  and  of  right  ought  to  have  been  elected,  and  still  of  right  ought 
to  be  elected,  from  time  to  time,  by  the  mayor,  bailiffs  and  burgesses  at  large  of  the 
said  borough,  or  tlie  major  part  of  them,  and  not  other-u'ise. 

To'  the  third  plea  there  is  a  general  demurrer,  and  joinder  in  demurrer. 
To  tlie  special  replication  to  the  first  and  second  pleas,  the  Defendant,  after 
praying  that  the  cliarter  might  be  enrolled,  in  which  there  appeared  to<  be  a  general 
confirmation  of  all  the  liberties,  franchises,  immunities,  privileges,  etc.  before  vested 
in  the  corporation,  rejoined,  that  the  said  letters  patent  were  not  duly  accepted  by  the 
then  mayor,  bailiff's  and  burgesses,  of  the  said  borough,  as  to  that  pa.rt  thereof  wliereby 
his  said  late  Majesty  king  Charles  2d  did  will  and  ordain  that  the  mayor,  bailiffs  and 
burgesses,  of  the  same  Iwrough,  and  their  successors,  or  the  major  part  of  them,  from 
time  to  time,  for  ever,  should  a.nd  might  be  able  to  elect  so  many  and  such  other  men, 
inhabiting  or  not  inhabiting  witliin  the  said  borough,  as  and  which  to  tliem  should 
seem  most  expedient,  to  be  burgesses  of  the  said  borough,  as  by  the  said  replication 
is  supposed. 

To  this  rejoinder  there  is  a  demurrer,  for  the  following  causes:  That  the  Defen- 
dant hath  not,  in  or  by  his  said  last-mentioned  rejoinder,  stated  or  set  forth  any 
charter  or  letters  patent,  or  other  matter  of  record,  dispensing  with  the  total  ac- 
ceptance of  the  said  letters  patent,  in  the  said  last-mentioned  replication  mentioned 
and  set  [32]  forth,  by  the  mayor,  bailiffs  and  burgesses,  of  the  said  buiougli  :  and 
authorizing  or  enabling  them  not  to  accept  the  said  last-mentioned  letters  patent,  as 
to  that  part  thereof  whereby  his  said  late  Majesty  king  Charles  2d  did  will  and  ordain 
that  the  mayor,  bailiffs  and  burgesses,  of  tlie  same  borough,  and  their  successors,  or 
the  major  part  of  them,  from  time  to  time,  for  ever,  should  and  might  be  able  to  ele^n 
so  many  and  such  other  men,  inhabiting  or  not  inhabiting  within  the  said  borouglr, 
as  and  whicli  to  them  should  seem  most  expedient,  to  be  burgesses  of  the  said  borouo-h  ; 
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and  also,  for  that  the  defendant  hath  not,  in  or  by  his  said  las>t^mentioned  rejoinder, 
denied,  or  confessed  and  avoided,  the  allegation  in  the  said  last-mentioned  replica- 
tion, that  the  said  letters  patent  therein  mentioned  were  duly  accepted  by  the  then 
mayor,  bailiffs  and  burgesses,  ot  the  said  borough;  and  also,  for  that  the  Defendant 
hath,  in  and  by  his  last-mentioned  rejoinder,  stated  and  alleged  the  supposed  partial 
acceptance'  of  the  said  last-mentioned  letters  patent,  as  a  matter  of  fact,  triable  by  the 
country,  instead  of  stating  and  setting  out  therein,  as  he  ought  to  have  done,  the 
charter,  letters  patent,  or  other  matter  of  record,  if  any,  authorizing  such  supposed 
partial  acceptance,  with  a  ^pruut  patet  per  recordum,  and  concluding  bis  said  last' 
mentioned  rejoinder  with  a,  verification  by  the  record. 

The  Defendant  having  joined  in  demurrer,  the  Court  of  King's  Bench,  after  two 
solemn  arguments,  in  Michaelmas  term  182.3,  and  Michaelmas  term  1824,  gave 
judgment  for  the  Crown,  in  Michaelmas  teirm  1825,  on  the  first  and  second  pleas; 
being  unanimously  of  opinion,  that  a  cliarter  granted  by  the  Crown  to  a  corporation 
cannot  be  partially  accepted,  whether  it  be  a  charter  of  creation,  or  granted  to  a 
pre-existing  corporation.  On  the  demurrer  to  the  tliird  plea,  the  [33]  Chief  Justice 
intimated  that  he  had  veiy  considerable  doubt  whether  the  corporation  at  large  had 
power  to  make  the  bye-law  stated  in  that  plea ;  and  Mr.  Justice  Bayley  was  decidedly 
of  opinion  that  the  bye-law  was  invalid  :  But  the  other  Judges  being  of  a  different 
opinion  on  that  point,  judgment  was  given  for  the  Defendant,  on  the  third  plea- 
See  this  case  very  fully  reported,  with  the  arguments  of  counsel,  and  opinions  of  the 
Judges,  seriatim,  in  4  Barn,  and  Cres.  781,  and  7  Dowl.  and  Ryl.  267. 

On  this  judgment  a  Writ  of  Error  has  Iseen  brought  in  this  Honourable  House; 
and  it  is  submitted,  that  tlje  bye^law,  stated  in  the  third  plea,  is  invalid,  and  the 
judgment  ought  to  be  reversed,  as  to  this  plea,  for  the  following,  amongst  other 
reasons : 

1.  That  the  power  of  making  bye-laws  being  vested  by  the  charter  exclusively  in 
the  select  body  of  mayor,  aldermen  and  bailifEs,  of  tlie  borough,  the  corporation  at 
large,  consisting  of  the  mayor,  aldermen,  bailiffs  and  burgesses,  were  not  authorized 
to  make  the  bye-law  stated  in  the  third  plea,  nor  any  bye-law  whatever,  "  touching 
or  in  anywise  concerning  the  borough,  or  the  state,  right  and  interest  of  the  same." 

2.  That  the  corporation  at  large,  if  it  had  such  power,  yet,  having  accepted  the 
charter,  by  which  it  was  declared  that  the  mayor,  bailiffs  and  burgesses  of  the  borough, 
and  their  successors,  or  the  major  part  of  tliem.  should  have  the  election  of  burgesses 
of  the  said  borough,  could  have  no  right  to  make  the  above  bye-law,  by  which  the 
election  of  burgesses  was  transferred  to  the  mayor  and  common  council,  without 
the  concurrence  or  assistance  of  the  rest  of  the  burgesses  of  the  said  borough,  in 
direct  contravention  of  one  of  the  most  important  constitutions  of  the  borough, 
expressed  by  the  charter. 

[34]  3.  That  the  above  bye-law  is  unreasonable,  and  alters  the  mode  of  election 
prescribed  by  the  charter,  and  excludes  the  burgesses  at  large  (being  an  integral 
part  of  the  corporation,)  from  voting  at  tht  election  of  burgesses. 

4.  Tliat  this  bye-law  not  only  varies  the  constitution  of  the  borough,  but  has  a 
direct  tendency  to  keep  the  number  of  common  burgesses  below  the  number  of  the 
common  council. 

5.  That,  for  anything  which  appears  to  the  contrary,  the  bye-law  in  question  might 
originally  have  been  made  by  the  concurrence  of  an  actual  minority  of  tlie  common 
burgesses  with  the  common  council,  and  may  ever  since  have  been  continued,  against 
the  votes  of  the  majority  of  the  same  body. 

6.  That  none  of  the  cases,  cited  in  support  of  the  bye-law,  (except  that  of  Rex  v. 
Bird,  13  East,  367,  which  is  distinguishable  from  the  present,)  go  fai-ther  than  to 
limit  the  number  of  electors  upon  the  election  of  officers  of  the  corporation  ;  whereas 
this  bye-law  has  a  direct  tendency  to  limit  the  number  which  are  tO'  constitute  the 
corporation  itself. 

For  the  Defendant,  Westwood,  it  was  contended,  that  the  judgment  in  his  favour, 
on  the  third  plea,  ought  to  be  affirmed  ;  and  the  judgment  against  him,  on  the  first 
and  second  pleas,  ought  to  be  reversed,  for  the  following,  among  other  reasons  : 

Because  there  is  a  general  power  inherent  in  the  corporation  at  large  to>  make 
bye-laws,  which  is  not  taken  away  by  tlie  grant  of  that  power  in  particular  cases  to 
a  select  body :   nothing  is  taken  away  by  the  charter  from  the  body  at  large  except 
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that  which  is  given  to  the  select  body ;  and  the  pow  er  of  making  bye-laws  or  regula- 
tions for  the  election  of  burgesses  is  not  so  given,  and  coiisequeutly  remains  in  the 
whole  corporation.  (Dutton's  Hospital,  10  Coke  31  ;  1  Koll  Abridg.  513;  Corpora- 
tion, V.  pi.  5.) 

[35]  Because  the  bye-law  in  question  was  valid  and  legal,  inasmuch  as  it  was  only 
a.  delegation  of  the  power  of  election  made  by  the  corporation  at  large;  that  ife,  by 
the  mayor,  bailiffs  and  burgesses,  to  a  part  of  themselves,  viz.  the  mayor,  bailiffs  and 
aldermen ;  tliei  aldermen,  who,  together  witli  the  bailiffs,  constitute  tlie  common 
council,  being  still  burgesses,  consequently  this  bye-law,  which  limits  the  number 
of  electors,  is  not  liable  to  the  objection,  that  it  is  made  by  a  select  body,  or  that  it 
strikes  off  an  integral  part  of  the  corporation.  (Case  of  Corporations,  i  Co.  776  ; 
Corporation  of  Colchester,  3  Bulst.  74.) 

Because  no  distinction,  it  is  conceived,  exists  in  principle,  or  is  to  be  found  in  tlie 
decided  cases  between  bye-laws,  the  object  of  whicli  is  to  regulate  the  election  of 
corporate  oflBcers,  and  tliose  which  regulate  the  election  of  burgesses.  If  the  number 
of  electors  is  legally  restrained  the  object  of  the  election  is  immaterial.  (Vide  i  B. 
and  Cres.  833.) 

The  Defendant  also  humbly  submits,  that  he  is  entitled  to  judgment  on  tlie 
Demurrer  to  the  Rejoinder  tO'  the  Replication  to  the  first  and  second  pleas. 

Because  the  charter  of  King  Charles  the  Second  might  be  partially  accepted,  and 
consequently  the  body  corporate  might  legally  act  under  its  authority,  with  the 
exception  of  that  part  which  gives  the  mayor,  bailiffs  and  burgesses  the  power  of 
election.     (Rex  v.  Vice  Chancellor  of  Cambridge,  3  Burr.  1647.) 

Beca.use  the  charter  of  Charles  the  Second  gave  tO'  the  mayor,  bailiff's  and  bur- 
gesses, the  power  to  elect  burgesses,  and  the  usage  exercised,  both  before  and  since 
the  chai-ter,  in  the  election  of  burgesses  by  the  mayor,  aldermen  and  bailiffs,  or  the 
mayor  and  common  council,  as  set  forth  in  tlie  first  and  second  pleas,  is  consistent 
with  tlie  express  language  of  the  charter,  the  mayor,  aldermen  and  bailiff's,  being, 
in  fact,  mayor,  ba.ilift's  and  burgesses,  and  the  language,  mayor,  bailiff's  [36]  and 
burgesses  being  only  used  as  descriptive  of  the  corporate  name. 

Because  this  being  a  charter  of  confirmation,  the  ancient  usage  of  the  borough, 
for  the  mayor  and  common  council  only  to  elect,  wliicli  is  a  mode  of  exercising  that 
right  by  the  corporation  at  laTge,  is  not  superseded. 

The  case  was  argued  on  the  16th  February  1830,  on  the  same  grounds  as  in  the 
Court  below  ;  and  on  the  28th  May  the  eight  Judges  who  were  present  at  the  argument 
gave  their  opinions  seriat/im,  all  of  them  concurring  in  the  opinion,  that  a.  charter 
could  not  be  partially  accepted,  unless  it  appeared  that  the  Crown  wished  to  give  the 
option  sot  to  accept,  and  five  out  of  the  eight  being  for  the  Defendant  in  the'  tliird 
plea,  and  three  for  the  Crown. 

On  the  21st  July  1830  the  House  proceeded  to  give  judgment. 

Lord  Tenterden  [after  stating  the  case]:  Two  questions  arose  upon  this:  1st, 
Whether  it  was  competent  tO'  a.  corporate  body  to  accept  a  charter  in  part  onl)',  or 
whether  they  must  not  take  or  reject  altogether.  On  that  point  there  was  no  dift'er- 
ence  of  opinion  among  the  learned  Judges.  In  former  times  there  was  some  diff'erence 
of  O'pinion  among  Judges  as  to  wliether  or  not  a  charter  could  be  accepted  in  part, 
a,nd  ill  part  rejected  ;  but  now  there  was  no  difference  of  opinion  on  that  head  ;  and 
all  were  agreed  that  a  charter  must  be  accepted  or  rejected  in  toitfi,  unless  there 
sho'Uld  appear  an  intention  on  the  part  of  the  Crown  that  the  body  to  whom  the 
charter  was  given  should  have  the  liberty  and  power  to  accept  in  pa.rt,  and  reject 
in  part.  On  tliat  head  tliere  is  now  no  difference  of  opinion,  and  as  to  that,  judg- 
ment was  given  below  for  tlie  Crown. 

[37]  The  other  question  was,  whether  the  bye-law  by  which  the  corporation  at 
large  delegated  the  power  of  electing  burgesses  to  a.  select  body  was  a  good  bye-law? 
and  whether  the  election  of  the  Defendant  by  the  select  body  so'  authorized,  was  a. 
good  and  valid  election?  On  that  point  there  was  a  diff'erence  of  opinion  among  the 
Judges  below,  and  also  among  the  learned  Judges  who  gave  their  opinions  in  this 
House;  but  a  considerable  majority  was  of  opinion  that  the  bye-law  was  a  good  one, 
and  consequently  that  the  Defendant  was  duly  elected.  Such  also  was  the  opinion 
of  a  majority  of  the  Court  of  King's  Bench,  two  being  ol  that  opinion,  aiid  a  third 
of  a  difl'erent  opinion  ;  and  I  entertaining  so  much  doubt  that  I  gave  no  opinion  at 
all;  and  so  judgment  was  entered  up  on  tliat  point  for  the  Defendant. 
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Tljat  question  arises  in  this  way:  It  was  admitted  that  the  corporation  existed 
from  time  immemorial,  and  that  the  power  to  make  bye-laws  was  by  common  law 
incident  to  a  corporation  ;  but  ina&mueli  as  the  charter  of  Car.  2.  gave  the  power 
of  making  bye-laws  to  a.  select  body,  the  question  was,  whether  the  power  of  the  whole 
corporation  to  make  bye-laws  was  not  by  implication  taken  away?  The  majority  of  the 
Judges  were  of  opinion  that  the  granting  a  power  to  make  bye-la,ws  to  the  select 
body  did  not  prevent  tlie  body  at  large  from  making  bye-laws  ;  and  that  no  valid 
objection  could  be  made  toi  this  election  by  tlie  select  body  to  whom  the  power  was  by 
the  corporation  at  large  delegated,  except  by  the  body  at  large  itself.  I  doubted  ; 
but  the  majority  thouglit  that  the  power  given  to  tlie  select  body  by  tlie  chai-ter  was 
not  inconsistent,  witli  the  power  of  the  corporation  at  large  to  make  bye-laws;  and 
that  that  power  was  not  taken  away  by  the  charter.  I  have  had  some  communication 
with  the  Lord  Chan-[38]-c'ellor  on  the  subject,  and  he  agrees  with  the  majority  of  the 
Judges ;  and  I  also  am  now  of  that  opinion. 

I  should  mention  tliat  some  were  of  opinion  that  this  bye-law  could  not  be  con- 
sidered as-  good  under  any  circumstances,  on  the  principle  that  the  body  at  large  had 
no  right  to  transfer  tlie  power  tO'  elect  burgesses  from  themselves  to  a  select  body. 
But  so  many  byet-laws  of  this  description  have  been  held  to  be  good,  that  now  it  may 
be  considered  as  settled  that  such  bye-laws  may  be  made  by  the  body  at  large.  I 
agree,  therefore,  with  the  majority  of  the  Judges  that  tliis  is  a  good  and  valid  bye^law, 
and  I  recommend  that  in  all  i-espects  the  judgment  of  the  Court  below  be  affirmed. 

Affirmed  accordiuglv. 


[39]  APPEAL 

From  the  Irish  Court  of  ExcheijIUEr. 

MYLES  JOHN  O'llElLLW—Aifpellaiit;  SARAH  FEATHERSTON,  and  others,— 

Respondents. 

[S.C.  4  Bli.  N.S.  16L     See  Nii^sey  v.  Dojn-viUe  (1900).  I.R.  1  Ch.  417.] 

Where  a  tenant,  having  mortgaged  his  lease,  has  neglected  to  pay  rent,  and  costs, 
or  file  his  bill,  according  to  the  provisions  of  the  Tenantry  Acts,  within  six 
months  from  the  time  of  execution  executed  on  an  ejectment  brought  by  the 
landlord,  the  mortgagee  has  a  further  period  of  three  months  within  which 
he  niaj',  hj  payment  of  rent  and  costs,  or  filing  his  bill  and  lodging  the  monej- 
in  Court,  save  the  lease  from  forfeiture. 

In  the  year  1789  Robert  Johnson  held  a  lease  for  sixty-one  years  of  certain  lands 
in  the  county  of  Roscommon,  at  a  rent  of  £200,  payable  to  a  Mr.  Knox,  the  head 
landlord,  and  these  lauds  he  sub-let  to  some  under-tenants  at  a  profit-rent.  Johnson 
was  i.lso  entitled  in  fee  to  certain  other  lands  in  the  counties  of  Roscommon  and 
Leitrim,  and  mortgaged  both  these  and  the  leasehold  lands  to  a  Mr.  Preston,  who 
assigned  the  mortgage  to  a  Mr.  Walsh.  In  1807  Johnson  died,  having  devised  the 
whole  of  the  lands  mentioned  to  Francis  Featherstou  and  J.  and  G.  Devenish,  against 
whom,  in  the  same  year,  Walsh  filed  a  bill  of  foreclosure  in  the  Court  of  Exchequer. 
In  1808  the  Appellant,  Myles  John  O'Reilly,  became  entitled  to  the  interest  in  the 
leasehold  lands  which  had  been  held  by  Knox  as  head  landlord  ;  and  in  Easter  term 
1811,  a  year's  rent  being  then  due  to  him,  he  brought  an  ejectment  in  the  Court  of 
Common  Pleas  under  the  Tenantry  Acts;  [40]  and  on  the  IStli  of  October  1811  he 
was  put  in  possession  by  the  sheriff  under  a  writ  of  habere. 

On  the  20th  of  July  1811,  a  decree  was  pronounced  in  the  foreclosure  suit  in 
favour  of  the  representatives  of  Walsh  the  mortgagee,  who  had  previously  died. 
The  tenants  of  the  leasehold  premises  had  permitted  the  six  months  allowed  by  the 
Acts  to  expire  without  having  paid  or  tendered  to  the  landlord  the  amount  of  the 
rent  in  arrear,  and  the  costs  of  the  ejectment,  so  that  the  landlord  claimed  the  lease 
as  forfeited  ;  but  the  mortgagees,  before  the  expiration  of  nine  months  from  the  time 
of  execution  executed   in  the  ejectment,  tendered  the  full  amount  of  tlie  rent  and 
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costs,  which,  as  they  contended,  was  sufficient  under  the  Acts  to  save  the  forfeiture; 
but  the  hmdlord  refused  to  accept  the  amount  so  tendered  ;  and  then  on  the  29th 
June  1812  the  mortgagees  and  under-tenants  tiled  their  bill  in  the  Exchequer  for 
redemption  of  the  lease,  and  paid  the  money  into  Court;  and  on  the  9th  May 
1817  the  Court  decreed  that  the  mortgagees  were  entitled  tu  redeem,  and  directed  the 
necessary  accounts  to  be  taken  between  aU  the  parties  interested  ;  but  the  Appellant 
then  entered  into  an  arrangement  with  the  mortgagees,  by  which  he  paid  them  the 
money  due  to  them  on  the  mortgage,  and  tliereupon  obtained  from  them  an  assign- 
ment of  the  mortgage  to  a  trustee  on  his  account ;  and  then,  considering  the  leasehold 
premises  as  vested  in  himself,  discharged  of  tl)e  lease,  or  that  he  became  entitled  to 
the  equity  of  redemption,  lie  proceeded  to  sell  the  other  mortgaged  lands  under  tlie 
decree  of  the  10th  July  181 1  in  the  foreclosure  suit. 

In  January  1821,  Sarah  Featherston,  representative  of  Francis  Featherston,  filed 
a  bill  in  the  Exchequer  against  the  Appellant  and  others,  and  prayed,  amongst  [41] 
other  things,  that  all  parties  might  be  restrained  from  jiroceedings  under  the  fore- 
closure decree  of  the  10th  July  1811,  until  they  should  have  proceeded  with  effect 
under  the  decree  for  redemption  of  the  9th  May  1817  ;  and  that  the  accounts  directed 
by  that  decree  might  be  taken,  etc.  The  Court  immediately  ordered  the  injunction 
to  issue;  and  on  the  16th  July  1824  decreed  that  the  Respondent,  Sarah  Featherston, 
was  entitled  to  have  the  accounts  taken  as  directed  by  tlie  decree  of  the  9th  May  1817 
iu  the  redemption  cause  ;  and  from  this  decree  the  Appellant  appealed. 

The  cause  was  heard  in  the  House  of  Lords  in  the  course  of  the  session  1829,  and 
it  was  contended  for  the  Appellant,  that  the  equity  of  redemption  of  the  said  lease 
which  was  subsisting  at  the  time  execution  was  executed  under  the  judgment  in  ejects 
ment  hereinbefore  stated,  became  in  effect  from  that  time  vested  absolutely  in  the 
Appellant,  by  virtue  of  the  statutes  before  mentioned  ;  and  was  not  restored  to  or 
re-vested  in  the  evicted  lessees  by  any  subsequent  act  of  the  mortgagees,  or  of  the 
Appellant,  or  otherwise  howsoever. 

For  the  Respondents  it  was  contended,  that  according  to  the  true  construction  of 
the  statutes  for  non-payment  of  rent  in  Ireland,  if  a  mortgagee  redeem  within  nine 
months  after  the  execution  of  a  writ  of  habere.,  founded  on  a  judgment  in  ejectment 
for  non-payment  of  rent,  the  effect  of  such  redemption  is  to  set  up  the  lease  to  all 
intents  and  purposes  for  the  benefit  of  the  mortgagor,  as  well  as  of  the  mortgagee  so 
redeeming,  and  therefore  the  said  decree  of  the  9th  of  May  1817  was  in  all  respects 
well  founded. 

The  main  question  was,  whether  the  tender  of  the  amount  of  the  rent  and  costs 
by  the  mortgagees  to  the  landlord,  before  the  expiration  of  nine  months  from  [42] 
the  time  of  execution  executed  in  the  ejectment,  saved  the  forfeiture  of  the  lease  for 
all  parties.  The  clauses  in  the  Tenantry  Acts  which  bear  upon  this  question  are  as 
follow :  • 

Extracts  from  Irish  Tenantry  Acts,  Stat.  11  Ann.  c.  2.  (Irish  Act). 
Section  2d.  And  whereas  great  inconveniences  do  frequently  happen  to  lessors 
and  landlords  in  cases  of  re-entry  for  non-payment  of  rent,  by  reason  of  the  many 
niceties  that  attend  re-entries  at  common  law  ;  and  forasmuch  as  when  a  legal  re^ 
entry  is  made  the  landlord  or  lessor  must  be  at  the  expense,  charge  and  delay  of 
recovering  in  ejectment  before  he  can  obtain  the  actual  possession  of  the  demised 
premises;  and  it  often  happens  that  after  such  a  re>-entry  made,  the  lessee,  or  his 
assignee,  upon  one  or  more  bills  filed  in  a  Court  of  Equity,  not  only  holds  out  the 
lessor  or  landlord  by  an  injunction  from  recovering  the  possession,  but  likewise 
pending  the  said  suit  do  run  much  more  in  arrear,  without  giving  any  security  for 
the  rents  due  when  the  said  re-entry  was  made,  or  which  shall  or  do  afterwards  incur  ; 
for  remedy  wliereof,  be  it  enacted  by  the  authority  aforesaid,  that  in  all  cases  between 
landlord  and  tenant,  from  and  after  the  25th  day  of  March,  in  the  year  of  our  Lord 
1712,  as  often  as  it  shall  happen  that  more  than  one  half  year's  rent  shall  be'  in 
arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  due  hath  right  by  law  to  re- 
enter for  the  non-payment  thereof,  such  landlord  or  lessor  shall  and  may,  without 
any  formal  demand  or  re-entry,  serve  a  summons  in  ejectment  for  the  recovery  of 
the  demised  premises,  whicli  summons  in  ejectment  sliall  stand  in  the  place  and 
stead  of  a  demand  and  r«>entry  :  [43]  and  in  case  of  judgment  against  the  casual 
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ejector,  or  nonsuit  for  not  confessing  lease,  entry  and  ouster,  it  shall  be  made  appear 
to  the  Court  where  the  said  suit  is  depending,  by  affidavit,  or  to  be  proved  upon  the 
trial,  in  case  the  Defendant  appears,  that  more  than  half  a  year's  rent  was  due  before 
the  said  summons  was  served,  and  that  no  sufBcient  distress  was  to  be  found  on  the 
demised  premises  countervailing  the  arrears  then  due,  and  that  the  lessor  or  lessors 
in  ejectment  had  power  to  re-enter,  then  and  in  every  such  case  the  le,ssor  or  lessors  in 
ejectment  shall  recover  judgment  and  execution,  in  the  same  manner  as  if  the  rent 
in  arrear  had  been  legally  demanded,  and  a  re-entry  made;  and  in  case  the  lessee  or 
lessees,  his  or  their  assignee  or  assignees,  or  otlier  person  or  persons  claiming  or 
deriving  under  the  said  leases,  shall  permit  and  suffer  judgment  to  be  had  and 
recovered  on  such  ejectment  and  execution  to  be  executed  thereon,  without  paying 
the  rent  in  arrear,  together  with  full  costs,  and  without  filing  any  bill  or  bills  for 
relief  in  equity,  within  six  calendar  months  after  such  execution  executed,  then  and 
in  such  case  the  said  lessee  and  lessees,  his  or  their  assignee  or  assignees,  and  all 
other  persons  claiming  and  deriving  under  the  said  lease,  shall  be  barred  and  fore^ 
closed  from  all  relief  or  remedy  in  law  or  equity,  other  than  by  writ  of  error  for 
reversal  of  such  judgment,  in  case  the  same  shall  be  erroneous:  and  the  said  land- 
lord or  lessor  shall  from  thenceforth  hold  the  said  demised  premises  discharged  from 
such  lease:  and  if  on  such  ejectment  verdict  shall  pass  for  the  Defendant  or  Defend- 
ants, or  the  Plaintiff  or  Plaintiffs  shall  be  non-suited  therein,  except  for  the  Defendant 
or  Defendants  not  confessing  lease,  entry  and  ouster,  then  in  [44]  every  such  case 
such  Defendant  or  Defendants  shall  have  and  recover  his  and  their  full  costs. 

(Same  Statute.) 
Section  3d.  Provided  always,  that  nothing  herein  contained  shall  extend  to  bar 
the  right  of  any  mortgagee  or  mortgagees  of  such  lease,  or  any  part  thereof,  who  shall 
not  be  in  possession. 

4th  Geo.  1,  c.  5.  (Irish  Statute.) 
Section  .3d.  And  whereas  it  hath  been  a  frequent  practice  for  sub-sheriffs,  and 
seneschals  of  manors,  to  take  insufficient  security  on  replevins,  by  which  means  land- 
lords have  been  often  put  to  great  trouble,  charges  and  vexation,  in  recovering  their 
rents,  after  judgment  obtained  in  avowry:  and  whereas  it  hath  been  found  difficult 
for  landlords  or  lessors  to  prove  the  want  of  sufficient  distress,  by  reason  of  niceties 
that  attend  such  proof,  whereby  the  said  former  Act  hath  proved  in  a  great  measure 
ineffectual  :  be  it  therefore  enacted  by  the  authority  aforesaid,  that  from  and  after 
the  25tli  day  of  December  1717,  as  often  as  it  shall  happen  that  more  than  one  year's 
rent  shall  be  due  and  in  an  arrear  to  any  landlord  or  lessor,  though  there  be  distress 
sufficient  on  the  land  to  answer  the  said  rent  in  arrear,  such  landlord  or  lessor  may 
serve  a.  summons  in  ejectment  for  recovery  of  the  demised  premises ;  and  in  case  of 
judgment  against  the  casual  ejector,  or  nonsuit  for  not  confessing  lease,  entry  and 
ouster,  if  it  shall  be  made  appear  to  the  Court  where  the  said  suit  is  depending,  by 
the  affidavit  of  such  landlord  or  lessor,  his  agent  or  receiver,  or  that  it  shall  be  made 
appear  on  the  trial,  in  case  the  Defendant  appears,  that  more  than  one  year's  rent 
was  due  before  the  said  summons  was  served,  then  and  in  eveiy  such  case  such  land- 
lord or  lessor,  his  lessee  in  ejectment,  shall  recover  [45]  judgment,  and  have  execu- 
tion thereon  :  and  the  jury  that  shall  try  such  cause,  in  case  it  shall  be  before  a 
jury,  and  if  not,  the  Judge  before  wliom  the  judgment  shall  be  given,  shall  ascertain 
the  sum  that  shall  be  so  due  and  in  arrear;  and  in  case  the  lessee  or  lessees,  his  or 
their  assigns,  or  other  person  or  persons  claiming  or  deriving  under  the  said  lease, 
shall  permit  and  suffer  judgment  to  be  had  and  recovered  on  such  ejectment  and 
execution  to  be  executed  thereon,  without  paying  on  demand  the  rent  so  ascertained 
as  aforesaid  to  be  in  arrear,  together  with  full  costs,  which  the  officer  is  hereby  em- 
powered to  tax,  or  depositing  the  same  in  a  Court  of  Equity,  on  filing  a  bill  within 
six  months  after  execution  executed,  then  and  in  such  case  the  said  lessee  or  lessees, 
his  or  their  assignee  or  assignees,  and  all  other  persons  claiming  or  deriving  under 
the  said  lease,  shall  be  barred  and  foreclosed  from  all  relief  or  remedy  in  law  or 
equity,  other  than  by  writ  of  error  for  reversal  of  such  judgment,  in  case  the  same 
shall  be  erroneous  ;  and  the  said  landlord  or  lessor  shall  from  thenceforth  hold  tlie 
said  demised  premises  discharged  from  such  lease. 
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(Same  Statute.) 

Section  5th.  Provided  always,  that  nothing  therein  contained  shall  extend  to  bar 
the  right  of  any  mortgagee  of  such  lease,  or  any  part  thereof,  who  shall  not  be  in 
possession. 

8th  Geo.  1,  c.  2.     (Irish  Statute.)  ' 

Section  ith.  And  be  it  enacted,  by  the  authority  aforesaid,  that  where  any  lease, 
for  avoiding  of  which  such  ejectment  is  brought,  shall,  before  the  bringing  such 
ejectment,  have  been  mortgaged  for  a  valuable  consideration,  and  the  lessee  and 
mortgagee,  and  their  respective  assignees,  shall  be  duly  served  with  sum-[46]-mons 
in  the  said  ejectment,  and  a  proper  affidavit  or  affidavits  of  the  said  summons  shall 
be  made  and  duly  filed,  and  the  Plaintiff  shall  obtain  judgment  and  execution  in  the 
said  ejectment,  then  if  the  said  mortgagee,  or  his  assignee,  shall  not  within  nine 
months  after  such  execution  executed  pay  or  tender  unto  such  landlord  or  lessor  the 
said  rent  in  arrear  and  costs,  to  be  ascertained  in  such  manner  as  in  and  by  the  said 
Acts  is  directed  and  appointed,  then  such  mortgagee,  or  his  assignee,  shall  be  barred 
and  foreclosed  of  all  relief  or  remedy  in  law  or  equity,  on  account  of  the  said  mort- 
gage; and  the  said  landlord  or  lessor  shall  from  thencefortli  hold  and  enjoy  the 
demised  premises,  discharged  and  freed  from  the  said  mortgage,  and  the  equity  of 
redemption,  any  thing  in  the  said  Acts,  or  any  law  to  the  contrary,  notwithstanding. 

Section  5th.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  all  and 
every  mortgage  of  any  lease,  and  every  assignment  thereof  already  made,  shall  be 
registered  before  the  24tli  day  of  June  which  shall  be  in  the  year  of  our  Lord  1722, 
in  such  manner  as  is  required  by  the  statute  for  public  registering  of  deeds,  convey- 
ances and  wills  ;  and  all  such  mortgages  and  assignments  hereafter  to  be  made  shall 
be  registered  in  like  manner  within  six  calendar  months  after  perfection  thereof  ; 
and  in  default  of  registering  such  mortgage  or  assignment  in  manner  aforesaid, 
the  landlord  or  lessor  may  proceed  in  ejectment,  and  obtain  judgment  and  execution 
thereon,  although  such  mortgagee  or  assignee  be  not  served  with  summons  in  eject- 
ment, in  such  manner  as  if  such  mortgagee  or  assignee  liad  been  duly  served. 

[47]  On  the  5th  July  1830,  Judgment  was  given. 

Lord  Chancellor:  The  question  in  this  case  depends  on  the  construction  of  the 
Irish  statutes  of  the  11th  Anne,  and  the  ith  and  8th  Geo.  1,  called  the  Tenantry  Acts. 
The  effect  of  these  Acts  is,  that  if  the  rent  be  in  arrear  for  a  year,  the  landlord  may 
have  judgment  and  execution  in  ejectment  ;  and  if  the  tenant  does  not  pay  his  rent  and 
the  costs  of  the  ejectment  within  six  months  from  the  time  of  the  execution  executed, 
or  file  a  bill,  and  pay  the  money  into  Court,  his  right  is  barred,  and  the  landlord 
shall  have  the  land  free  from  the  lease.  Such  was  the  enactment  in  the  Act  of  the 
4th  Geo.  1,  which,  like  the  statute  of  Anne,  contained  a  general  saving  clause  in 
favour  of  mortgagees.  Then  came  the  Act  of  the  8th  Geo.  1,  saving  the  rights  of 
mortgagees  more  precisely.  As  the  tenant  was  allowed  six  months  time  to  pay,  the 
mortgagee  was  allowed  nine  months  time  to  pay  before  his  right  became  forfeited,  and 
the  landlord  had  the  land  free  of  the  lease. 

The  question  arising  in  this  case  is  of  this  description  :  Whether  when  the  tenant 
having  mortgaged  the  lease  neglects  to  pay  his  rent  in  proper  time,  the  mortgagee 
can  save  the  forfeiture  by  paying  the  rent  and  costs  after  the  expiration  of  the  six 
months,  but  before  the  expiration  of  the  nine  months?  This  is  a  question  of  great 
importance  and  general  interest.  It  is  clear  that  the  lease  is  in  the  mortgagee.  It  is 
the  legal  estate,  and  the  security  for  his  debt ;  and  it  is  difficult  to  perceive,  if  the 
payment  of  the  rent  and  costs  has  efl'ect  and  operation  for  one  purpose,  why  it  should 
not  have  effect  and  oper.ation  for  all  purposes. 

In  the  course  of  the  argument  at  the  Bar,  a  question  was  asked,  which  still 
remains  unanswered.  Suppose  [48]  the  mortgagee  assigns  the  mortgage  with 
covenants,  what  would  be  the  situation  of  the  landlord?  Would  he  be  bound  by  the 
covenants?  It  would  be  extraordinary  if  he  were  to  be  bound  by  the  covenants,  and 
yet  that  the  tenant  should  lose  his  estate. 

But  it  is  stated  in  the  Act,  that,  in  case  the  tenant  neglects  to  pay,  the  landlord 
shall  hold  the  land  free  from  the  lease;  and  it  is  contended,  that  such  being  the  case, 
the  right  of  the  tenant  could  not  be  set  up  again  by  the  payment  of  the  rent  and  costs 
by  the  mortgagee.  But  all  the  Acts  must  be  taken  together,  and  when  so  taken  it  is 
clear  that  these  words  of  the  8th  Geo.  1,  cannot  be  construed  literally,  for  one  object 
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of  the  Act  was  to  save  the  right  of  the  mortgagee  ;  and  if  on  the  neglect  of  the  tenant 
to  pay  the  rent,  the  landlord  were  to  hold  the  land  completel}'  discharged  of  the  lease, 
the  right  of  the  mortgagee  would  be  defeated,  for  the  lease  is  his  interest  in  the  pre- 
mises. The  words  therefore  cannot  be  taken  literally,  and  if  the  tenant  does  not  pay 
within  the  sis  months  the  forfeiture  may  be  prevented,  by  the  tenant  and  mortgagee 
Ijaying  before  the  expiration  of  the  nine  months. 

It  was  said  in  the  course  of  the  argument  that  the  effect  of  the  Acts  was  not  to 
set  up  the  lease  in  the  tenant,  but  to  transfer  the  equity  of  redemption  to  the  land- 
lord. If  that  was  so,  the  Legislature  should  have  said  so.  But  so  far  from  it,  that 
the  language  employed  has  a  contrary  tendency,  stating,  that  the  lease  would  be 
forfeited  in  case  of  nonpayment  by  the  mortgagee  before  the  expiration  of  nine 
mouths,  implying,  that  in  case  the  payment  should  be  made  within  the  time  limited, 
the  lease  would  be  still  in  force,  so  that  there  was  no  transfer  of  the  equity  of  redemp- 
tion. The  force  of  this  was  felt  at  the  Bar,  and  reference  was  made  to  different  parts 
of  the  act  to  show  that  it  was  [49]  drawn  looseh-,  and  it  was  contended  that  the  words 
ought  to  receive  an  interpretation  different  from  tlieir  ordinary  meaning.  But  the 
equity  of  redemption  are  words  so  familiar,  that  this  could  hardly  be  the  intention 
of  the  Legislature,  and  the  words  of  the  Act  must  be  understood  according  to  their 
ordinary  and  legal  import  and  meaning. 

It  was  asked  why  sis  months  had  been  made  the  period  for  the  tenant  to  save  his 
interest,  and  nine  months  for  the  mortgagee.  It  does  not  seem  difficult  to  discover 
the  reason  for  that.  It  was  the  duty  of  the  tenant  to  pay  in  the  first  instance;  but 
if  the  tenant  neglected,  then  it  was  but  reasonable  that  the  mortgagee  should  have 
time  and  notice,  after  the  failure  of  the  tenant,  to  save  the  lease,  which  was  his  in- 
terest. This  appears  to  me  to  be  the  reasonable  construction  of  the  Acts,  and  it  is 
one  which  is  free  from  the  anomalies  which  were  referred  to  in  the  argument.  If  it 
is  reasonable  that  the  tenant  should  have  sis  months  to  pay  the  rent  and  costs,  it  is 
reasonable  that  the  mortgagee  should  have  a  further  term  to  save  his  interest ;  and 
if  the  payment  is  not  made  in  nine  months  the  landlord  then  has  his  forfeiture,  and 
then  all  is  right.  There  is  no  inconvenience  in  this,  for  it  is  merely  extending  the 
time  for  the  payment  which  is  necessary  to  save  the  forfeiture.  It  was  said  that 
Lord  Redesdale  intimated  a  different  opinion  in  a  case,  called  Nesbitt  and  Trevitt,* 
but  then  that  was  not  the  ground  of  the  judgment.  The  question  there  was  decided 
on  another  ground,  and  it  was  not  necessary  to  decide  this  point.  We  have  lost  the 
benefit  of  the  assistance  of  that  eminent  man  by  death,  but  he  read  the  papers  in  this 
cause,  and  was  far  from  entertaining  the  opinion  which  he  is  said  to  liave  intimated 
in  Nesbitt  and  Trevitt.  So  tlie  late  Lord  Chancellor  of  Ireland,  [50]  I  mean  Lord 
Manners,  was  present  at  the  argument,  and  read  the  papers.  I  have  conversed  with 
him  on  the  subject,  and  he  does  not  agree  in  the  opinion  said  to  have  been  intimated 
by  Lord  Redesdale,  but  entirely  concurs  with  me  in  my  construction  of  the  Acts.  If 
this  construction  should  be  adopted  there  will  be  little  difficulty  in  deciding  this  case. 
The  representatives  of  the  mortgagee  have  filed  their  bill,  and  paid  the  money  into 
Court  l^efore  the  expiration  of  the  nine  months,  and  under  these  circumstances  I  am 
satisfied  that  the  Court  below  was  right  in  holding  that  the  right  of  the  mortgagee 
was  not  sunk,  nor  the  lease  forfeited,  otherwise  it  would  be  a  great  object  with  the 
landlord  to  make  an  arrangement  with  the  tenant  to  defeat  the  claims  of  a  mortgagee 
or  sub-lessee.  The  Bill  in  this  case  was  filed  in  1821,  and  the  Plaintiff",  Sarah  Feather- 
ston,  prayed  that  she  might  be  declared  entitled  to  proceed  with  the  account  taken 
under  the  decree  of  1817.  The  question  then  resolves  itself  into  a  question  of  form, 
and  it  appears  to  me  that  the  Court  below  did  what  was  correct  as  between  the  land- 
lord and  the  other  persons  lawfully  interested.  It  is  clear  that  the  relative  rights 
of  the  parties  could  never  be  adjusted  till  these  accounts  are  taken,  and  the  Court  did 
right  in  declaring  Sarah  Featherston  entitled  to  adopt  and  proceed  in  these  accounts, 
so  that  the  rights  might  be  adjusted  on  the  one  side  and  the  other,  reserving  to  itself 
to  dispose  of  the  future  questions  that  might  arise  in  the  case,  and  I  propose,  there- 
fore, that  the  decree  be  affirmed. 

Affirmed  accordingly. 


[Nesbitt  V.  Tredenwich,  1  Ball  and  Beatty,  29.     See  4  Bli.  N.S.  19i,  w.] 
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[51]  APPEAL 

From  the  Irish  Court  of  Chancery. 

VflLLSO'^,— Appellant ;  CARMICHAEL,  and  Others,— Respundents. 

[Mews'  Dig.  vi.  1291,  1373,  1687:  vii.  1430,  U39:  xiv.  1029:  S.C.  4  Bli.  N.S.  145: 
and  in  Chancery,  3  Moll.  79.  As  to  charging  interest  against  executors,  see  In 
re  Barclay  (1899),  1  Ch.  674.  Cai^iiiie/iael  v.  Willson  was  approved  on  point  as 
to  accumulation  of  balances  (3  MoH.  79)  in  Edwards  v.  Grove,  1860,  2  De  G.  F. 
and  J.  221  ;  and  see  In  re  Wise  (1896),  1  Ch.  281.] 

An  Executor,  conducting  suits  as  solicitor  for  the  Legatees  under  the  will  of  his 
testator,  not  allowed  his  costs  in  the  first  instance,  where  it  appeared  that  he 
had  conducted  the  suits  in  a  negligent  and  tardy  manner. 

Andiew  Carmichael,  of  the  city  of  Dublin,  solicitor,  by  will,  dated  the  24th  April 
1794,  devised  and  bequeathed  his  property  to  be  divided  in  equal  shares  between  and 
among  his  wife  and  childi-eu  ;  and  made  Willson,  also  a  solicitor,  who  was  married  to 
one  of  his  daughters,  sole  executor.  Caruiichael,  who  died  in  the  same  year,  had  been  a 
practising  attorney,  and  clerk  of  the  Crown  and  Peace  for  several  counties  in  Ireland, 
and  almost  tlie  whole  of  his  personal  property  consisted  of  bonds,  mortgages  and 
judgment-debts;  and  the  Appellant  had  to  institute  and  defend  various  suits  at  law 
and  in  equity  relative  to  the  assets  of  his  testator. 

In  1812  the  widow,  and  all  the  children  of  the  testator,  except  Appellant's  wife, 
filed  their  bill  in  Chancery  against  the  Appellant,  (executor)  praying  for  the  usual 
accounts,  and  also  for  an  inquiry  as  to  the  suits,  whether  necessarilj'  and  properly 
instituted,  conducted  and  defended  for  the  benefit  of  the  estate.  The  Appellant 
answered,  and  rendered  an  account ;  and  a.fter  the  usual  further  proceedings  the 
cause  was  heard  on  the  14th  April  1818,  when  a  decree  was  pronounced,  [52]  by 
which  it  was  referred  to  Thomas  Ellis,  Esq.  one  of  the  Masters  of  the  Court  of  Chan- 
cery, to  take  certain  accounts  of  the  personal  estate  and  effects  of  the  testator,  Andrew 
Carmichael,  with  various  special  directions  ;  and  amongst  other  things,  the  said 
Master  was  directed  to  inquire  whether  any,  and  what,  sums  of  money  due  tO'  the 
estate  of  said  testator,  had  been  lost  by  the  default  or  negligence  of  the  said  Appellant ; 
and  whether  any,  and  which,  of  the  suits  in  the  pleadings  mentioned  were  necessarily 
and  properly  instituted,  carried  on,  or  defended,  and  for  the  benefit  of  the  estate; 
and  whether  the  same,  or  any  of  tiiem,  were  so  instituted  or  defended  with  the  know- 
ledge and  approbation  of  Respondents,  or  any,  and  which  of  them,  or  not;  and  that 
the  Master  was,  in  taking  the  said  last-mentioned  account,  to  tax  and  compute  the 
amount  of  said  executor's  several  bills  of  costs,  for  business  done  by  him  as  attorney 
in  the  said  several  causes,  without  prejudice,  nevertheless,  to  the  question,  whether 
said  Appellant,  Thomas  Willson,  being  an  executor,  was,  as  an  attorney,  to  be  allowed 
such  costs,  or  anj'  of  them,  except  so  far  as  lie  had  paid  and  disbursed  money  on 
account  of  such  costs. 

The  Master  afterwards  made  his  Report,  part  of  which  was  as  follows: 

"  I  find  that  the  several  suits  instituted  by  the  said  defendant,  as  executor,  against 
Laurence  Geoghegan,  Deborah  and  Thomas  Lowndes,  Arthur  Nicholls,  and  others, 
and  Martin  Armstrong,  and  others,  were  properly  instituted  and  commenced  by  said 
executor  ;  but  whether  with  the  knowledge  of  such  of  the  legatees  of  said  Carmichael 
as  were  then  adults,  has  not  appeared  in  evidence  before  me:  I  find,  however,  that 
said  causes  were  not  conducted  with  due  diligence,  or  due  regard  to  the  interest,  or 
to  the  [53]  peculiar  circumstances  of  tlie  properties  on  which  the  debts  due  in  such 
cases  were  secured  ;  and  find,  that  by  such  delay  and  default  in  prosecuting  said 
causes,  the  recovery  of  the  debts  due  in  all  of  them  has  been  unnecessarily  delayed, 
and  in  some  of  them,  probably  endangered  :  and  have  therefore  disallowed  the  defen- 
dant credit  for  the  costs  of  same;  and  humbly  submit,  whether  the  claim  of  said 
defendant  for  the  costs  of  said  suits,  should  not  for  the  present  Ije  postponed  till  the 
debts  due  in  said  causes  shall  be  respectively  recovered,  and  the  defendant  be  enabled 
to  recover  said  costs,  as  between  party  and  party,  out  of  said  estates,  with  liberty  to 
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cliiim  against  the  assets  for  such  bills  of  costs,  as  between  solicitor  and  client,  when 
duly  taxed,  as  may  then  eiventuallj'  and  fairly  be  due  to  him."' 

The  Appellant  excepted  to  this  ])art  of  the  report;  but  by  order  of  the  Lord  Chan- 
cellor of  the  13th  July  and  6th  December  1825,  the  exceptions  were  overruled,  and 
the  report  was  in  otlier  respects  confirmed;  and  on  the  31st  May  1826,  the  Lord 
Chancellor  made  this  further  decretal  order  in  the  cause: 

"  Refer  it  back  to  the  Master  ;  and  in  tlie  taking  of  the  accounts  let  the  Master 
charge  simple  interest  on  the  sums  found  by  said  Report  tO'  be  in  the  executor's 
liands  in  each  year  to  the  date  of  said  Report  of  24tli  Februaiy  1826,  as  the  shares  of 
said  legatees,  and  credit  the  executor  with  the  payments  in  each  year,  with  interest 
from  the  time  of  such  payments  to  the  date  of  said  Report  (except  as  to  the  said  infants 
during  the  period  of  tlieir  infancy)  ;  and  decLare  that  during  the  said  period  the  said 
executor  is  not  to  be  credited  with  paj-ments  beyond  the  interest  on  the  shares  of  said 
infants ;  and  let  the  Master  strike  a  balance  on  the  said  several  accounts  [54]  between 
the  executor  and  said  several  parties  respectively,  and  as  to  tlie  other  points,  let  same 
and  all  furtlier  directions  be  reserved  until  return  of  the  Master's  further  report." 

From  this  decree  the  legatees  appealed,  on  the  ground  that  the  executor  had  not 
been  charged  with  interest  as  he  ought  to'  have  been,  but  the  decree  was  affirmed  with  a 
variation. 

The  executor  (the  Appellant)  lodged  this  cross-appeal  against  the  decretal  orders 
which  over-ruled  his  exceptions,  and  submitted  that  tliey  ought  to  be  reversed  for  the 
following  among  other  reasons  : 

First.  Because  the  object  of  the  inquiry  directed  by  the  decree  was  to  ascertain 
whether  any  suit  had  been  wantonh'  and  unnecessarily  instituted  or  carried  on,  and 
for  the  mere  purpose  of  profit  to  the  Appellant,  and  not  to  measure  the  degree  of 
diligence  with  which  lie  proceeded,  which  was  quite  immaterial,  if  no  ultimate  loss 
accrued,  and  this  was  made  the  subject  of  a  distinct  inquiry,  viz.  wliether  any  debts 
were  lost  by  his  neglect  or  default,  and  no  such  loss  has  been  reported. 

Secondly.  If  it  was  intended  to  make  Appellant  responsible  for  negligence  as  a 
solicitor,  it  ought  to  have  been  the  subject  of  an  action,  and  not  of  an  inquirj'  before 
the  Master. 

Thirdly.  The  decree  did  not  give  tlie  Master  any  authority  to  adjudicate  what 
should  be  the  consequences  of  such  neglect,  even  if  properly  found,  much  less  to  award 
sucli  a  penalty  as  the  total  loss  of  Appellant's  costs,  when  at  most  he  could  only  be 
made  liable  in  an  action  for  the  actual  damage  sustained  by  reason  of  such  neglect, 
and  even  in  an  action  for  his  costs,  such  neglect,  though  of  the  grossest  kind,  could  not 
be  made  a  defence  to  the  action. 

[55]  Fourthly.  But  even  supposing  the  decree  to  have  authorized  such  a  report, 
and  to  be  unobjectionable,  in  doing  sO'  the  Master  had  no  sufficient  evidence  to  warrant 
his  report,  nor  had  the  court  to  warrant  it,  in  over-ruling  said  exceptions. 

Fifthly.  The  Plaintiff's  submitting  to  and  attending  a  re-taxation  of  the  costs, 
amounted  to  a  complete  admission  of  the  right  tO'  the  sum  ascertained  by  such  ret- 
taxation  to  have  been  properly  incurred  ;  and  the  result  of  such  proceeding  ought  to 
have  been  binding  on  the  Master  who  ordered  it,  as  well  as  the  parties  who  concurred 
therein. 

Sixthly.  The  notion,  that  because  an  executor  happened  tO'  be  a.  solicitor  he  was 
not  entitled  to  costs  incurred  by  him  as  such,  was  a  total  misapplication  of  the  rule 
that  a  trustee  should  not  make  profit  of  his  trust ;  the  cost*  here  were  in  a  great 
measure  actual  disbursements  for  the  benefit  of  the  assets,  and  tlie  rest  were  a  re- 
muneration for  the  labour  and  skill  of  the  Appellant  as  solicitor,  and  for  that  which 
he  neither  did,  nor  could  do,  merely  in  his  character  of  executor  or  trustee. 

Seventhly.  The  result  of  the  account  as  now  taken,  is,  that  an  executor  has  been 
refused  credit  for  monies  expended  out  of  his  pocket  for  the  benefit  of  the  estate, 
altliouirh  more  than  the  amount  of  such  expenditure  lias  tliereby  been  brought  into 
the  assets,  and  credit  given  for  it,  and  the  original  debt  still  in  a  state  of  solvency 
and  security  not  less  than  ever  it  was. 

The  Respondents,  the  legatees,  on  the  other  hand,  contended,  that  the  orders  over- 
ruling the  exceptions  ought  to  1>e  affirmed,  and  the  cross-appeal  dismissed  for  the 
following  anionar  other  reasons  : 

[56]  First.   Because  it  clearly  appears  that  the  said  Appellant  did  not  conduct 
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the  suits,  the  subject  of  the  said  first,  second,  third,  and  eighth  exceptions,  \vith  due 
diligence,  or  a  due  regard  to  the  interests  of  the  testator's  estate,  or  tO'  the  peculiar 
circumstances  of  the  properties  on  which  the  debts  sought  to  be  recovered  in  the  b-a-id 
suits  were  secured;  but,  on  the  contrary,  conducted  the  same  with  great  negligence, 
and  in  such  a  manner  as  to  impair  the  said  securities,  and  let  them  waste  away,  and 
greatly  to  increase  the  costs  of  the  suits;  and  so  that  tlie  recovery  of  tlie  said  debts 
has  teen  not  only  unnecessarily  and  improperly  delayed,  but  has  been  also  not  merely 
endangered,  but  for  the  most  part  frustrated,  and  rendered  hopeless. 

Secondly.  Because  it  clearly  appears,  that  tlie  Master  has  given  credit  to  the  said 
Appellant  for  all  such  costs  as  he  was  entitled  to,  within  the  spirit  and  meaning,  and 
directions  of  the  decree  of  the  14tli  of  April  181 S. 

Thirdly.  Because  the  said  Master  was  authorized  by  the  said  decree  to  disallow 
the  costs  of  suits  which  he  should  find  to  have  been  conducted  without  due  fliligence, 
or  due  regard  to  the  interests  of  the  testat  /r's  estate,  or  to  the  circumstriices  of  the 
property  on  which  the  debts  in  the  said  causes  were  secured. 

The  cause  was  heard  in  the  course  of  the  session  1829,  and  on  5th  April  18.30 
judgment  was  given. 

Lord  Chancellor  (otli  April  1830) :  This  case  may,  to  appearance,  seem  somewhat 
complicated  ;  but,  by  detaching  tlie  unnecessary  matter,  the  real  points  for  considera- 
tion may  l>e  brieflj-  stated. 

The  questions  arose  on  the  will  of  a  Mr.  Andrew  Carmichael,  a  t-olieitor,  dated  so 
far  back  as  April  179i,  by  which  he  bequeathed  the  bulk  of  his  pro-[57]-perty  tO'  his 
widow  and  children,  and  appointed  Willson,  also  a  solicitor,  who  had  married  one  of 
his  daughters,  sole  e.xecutor.  In  the  administration  of  the  assets  it  became  necessary 
to  institutei  and  defend  a  great  many  suits,  which  of  course  caused  a.  considerable 
sum  to  be  expended  in  costs,  so  tliat  costs  formed  a.  material  object  in  the  present  suit. 
These  suits  went  on  for  nearly  seventeen  years,  and  at  last,  in  October  1812,  the  lega- 
tees filed  their  bill  in  Chancery  against  the  executor,  praying  that  the  usual  accounts 
might  be  taken  of  the  testator's  assets,  and  that  an  inquiiy  might  be  dir'eeted  as  to 
whether  the  suits  had  been  properly  instituted,  conducted  and  defended.  The 
executor  answered  in  May  1813,  but  no  decree  was  made  till  April  1818,  when  the 
Master  was  directed  to  take  the  account  of  the  assets,  and  to  make  the  inquiry  prayed 
for,  and  to  report.  The  Master  made  his  report,  in  which  he  stated,  as  to  three  of  the 
suits,  that  they  had  been  properly  instituted,  but  not  properly  conducted,  since  in 
the  proceedings  there  had  been  great  negligence  and  delay  on  the  part  of  the  execu- 
tor, and  that  therefore  he  had  made  no  allowance  in  tlie  first  instance  to  the  executor 
for  the  costs  of  those  suits.  To  this  part  of  the  report  exceptions  wei-e  taken  ;  and 
the  Lord  Chancellor  of  Ireland,  after  liearing  them  argued,  was  satisfied  that  tlie 
Master  was  right,  and  confirmed  that  part  of  the  report. 

I  have  heard  the  case  argued  at  length,  and  I  have  examined  the  evidence  with 
great  care,  and  I  am  of  opinion  that  there  was  much  delay  and  negligence  on  the  part 
of  the  executor,  who'  was  himself  the  solicitor  for  the  legatees.  The  question  then  is, 
whether  the  Master  judged  wrong  in  not  allowing  the  executor  his  costs  of  these  suits 
in  the  first  instance.  I  concur  with  [58]  the  Lord  Chancellor  of  Ireland  in  thinking 
that  he  was  right,  and  I  propose  that  that  part  of  the  decree  of  1825  be  affirmed. 

But  the  decree  of  1826  directed  interest  to  be  charged  for  the  money  in  the  hands 
of  the  executor  at  the  end  of  each  year  ;  and,  on  the  other  hand,  that  interest  should  be 
cliarged  in  liis  favour  on  the  payments  made  by  him  to  the  legatees,  with  interest  on 
such  payments  to  the  time  of  making  the  report.  That  is  not  the  proper  mode  to  cal- 
culate the  interest.  Tlie  proper  course  will  bei,  as  is  done  in  this  country,  to-  make 
rests  at  the  end  of  each  year,  and  tO'  strike  a  balance,  and^  charge  interest  on  the 
balances.  So  far  I  think  that  the  decree  of  1826  ought  to  be  varied  and  amended, 
and  that  it  should  be  declared  that  rests  sliould  be  madei,  and  interest  computed  in  the 
way  which  I  have  stated. 

I  sliall  draw  up  minutes  for  that  purpose,  and  submit  them  after  the  holidays. 

14o  .Junii  1830. — Ordered  and  adjudged.  That  the  decretal  order,  complained  of 
in  the  original  appeal,  te  varied,  by  declaring  that  the  Master  should  be  directed,  in 
taking  the  accounts,  to  make  a^  rest,  and  state  the  balance  at  tlie  end  of  each  year ; 
and  to  charge  the  executor  with  interest  on  such  balance :  and  to  apply  such  in- 
terest, as  may  be  so  found  due  from  him  in  each  year,  in  the  first  place,  towards  his 
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future  payments,  before  any  application  is  made  of  the  principal  money  ;  and  that 
it  be  referred  back  to  the  Master  to  take  and  carry  on  the  subsequent  accounts  in  like 
manner  from  the  5th  December  1824  :  And  it  is  further  ordered,  That  with  this 
declaration  the  cause  be  referred  back  to  the  Court  of  Chancery  in  Ireland,  [OSJ]  to 
do  therein  as  shall  be  just  and  consistent  with  the  said  declaration  :  And  it  is  further 
ordered  and  adjudsed.  That  the  cross-appeal  be  and  is  hereby  dismissed  this  House, 
and  tliat  the  orders  and  decrees  therein  complained  of  be  and  the  same  are  hereby 
affirmed. 

[60]  APPEAL 

From  the  Court  of  Session  in  Scotland. 

MACKENZIE  and  Others,— Appellants ;  ANDERSON  and  Others,— Respondents. 

[S.C.  4  ^Yils.  and  Sh.  328  ;  6  Slia.w,  1034  ;  5  Scots  R.R.  (H.L.)  395  {Mead  v.  Amlersoii).] 

Wliere  the  price,  or  any  part  of  it,  of  an  inheritable  (real)  estate  remains  unpaid, 
and  is  made,  by  the  conveyance,  a  burden  on  the  estate  till  paid,  tlie  price, 
or  that  part  of  it  which  remains  unpaid,  and  is  so  made  a  burden  on  the 
estate,  does  not  go  to  the  executor  or  administrator,  but  remains  heritable, 
and  descends  to  the  heir  at  law. 

This  appeal  arose  out  of  an  action  of  multiple  poinding  raised  by  James  Pedie, 
writer  to  the  signet,  for  the  purpose  of  ascertaining  tliose  shares  of  the  price  of  an 
heritable  property  at  Broughton.  in  the  neighbourhood  of  Edinburgh,  for  which  the 
Appellant  and  Respondent  were  competitors. 

This  property  originaUy  belonged  to  Mrs.  Steven,  widow  of  Henry  Anderson, 
fanner  at  Broughton,"who  died  in  1791,  leaving  a  deed  of  settlement,  conveying  it 
to  her  children,  equally  among  them.     She  was  survived  by  seven  children,  viz. 

1.  William  (the  Respondent's  father)  born  26  July  1741. 

2.  Margaret  (Mrs.  Bogue)  14  July  1745. 

3.  Henry  (unmarried)  21  March  1751. 

4.  Rachael  (unmarried)  3  June  1753. 

5.  Agnes  (the  Appellant's  mother)  17  June  1755. 

6.  Mary  (unmarried)  6  March  1759. 

7.  Jean  (Mrs.  Sommers)  11  Sept.  1762. 

The  property  thus  came  to  be  divided  in  seven  [61]  equal  shares  among  those 
children,  in  all  of  whom,  with  the  exception  of  the  eldest  son  and  heir,  the  succession 
was  '  conquest.'  The  property  was  held  by  them,  pro  indiviso,  until  the  2d  of 
November  1822,  when  it  was  sold  to  Mr.  Pedie,  the  Pursuer  of  the  process  of  multiple 
poinding,  with  the  exception  of  the  share  which  belonged  to  Mrs.  Sommers,  the 
youngest  child. 

In  the  interval,  between  the  year  1791,  when  the  succession  opened  to  those 
parties,  and  1822,  when  the  property  was  sold,  five  of  these  children  had  died,  viz. 
William  (the  eldest  son).  Margaret  (Mrs.  Bogue),  Rachael,  Agnes,  and  Mary  ;  and, 
on  the  2d  of  November  1822,  the  shares  of  the  property  stood  vested  as  follows : 

1st.  The  Respondent  was  entitled  to  the  share  which  belonged  to  his  father,  William, 
the  eldest  son,  and  also  to  the  sliare  of  Mrs.  Bogue,  to  which  his  father  was  entitled, 
as  heir  of  concjuest. 

2dlv.  Henrv  Anderson  was  entitled  to  his  own  share,  and  to  the  shares  of  his  two 
youngest  sistei-s,  Rachael  and  Mary,  as  their  heir  of  conquest.  The  Appellant, 
Mrs.  Mead,  was  entitled  to  one  share,  in  right  of  her  mother  ;  and  tlie  remaining 
share  belonged  to  Mrs.  Sommers. 

The  Respondent,  who  thus  held  two  of  those  shares,  resided  in  the  West  Indies. 
His  uncle,  Henry,  who  held  three  shares,  resided  in  England.  The  Appellant,  who 
held  one  share  in  right  of  her  mother,  also  resided  in  England.  'Those  parties 
came  to  the  resolution  of  disposing  of  their  shares  of  this  property ;  and,  witli  that 
view,  gave  the  necessary  authorit}-  to  Mr.  Thomas  Baillie,  writer  in  Edinburgh, 
who  accordingly  sold  this  property  to  Mr.  Pedie,  in  terms  of  the  following  missives  :  — 
"  Fdinbursh,  2d  November  1822'     Sir,  I  [62]  hereby  offer  you,  for  tlie  three  fourth 

652 


MACKENZIE  V.  ANDERSON  [1830]  II  DOW  &  CLAEK. 

parts  of  the  property  at  Broughton,  belonging  to  your  clients,  Messrs.  Anderson 
and  Miss  Mackenzie,  tlie  sum  of  two  thousand  seven  hundred  pounds  sterling  (£2700), 
payable  as  follows :  viz.  two  thirds  thereof  two  years  after  Whitsunday  ne.xt,  which 
is  to  be-  uiy  term  of  entry  to  the  premises  ;  and  to  bear  interest  from  said  term  of 
Whitsunday  1823,  at  four  per  cent,  and  to  remain  a.  burden  over  the  property  till 
pai/l.  and  the  remaining  third  part  to  be  payable  at  Whitsunday  next.  I  shall 
further  be  at  the  expense  of  the  division  of  the  property  with  Mrs.  Somuiers ;  and 
I  am  to  have  right  tO'  the  rents  from  and  after  Whitsunday  next.  Your  acceptance 
of  this  offer,  for  behoof  of  your  constituents,  will  oblige  and  bind.  Sir,  your  most 
obedient  servant,  (signed)  Ja.  Pbdie."  Address,  "  Thos.  Baillie,  Esq.  Writer,  Edin- 
burgh."— "  Edinburgh,  2d  November  1822.  I  accept  your  offer  before  written,  on 
the  part  of  my  constituents  ;  and  I  am.  Sir,  your  most  obedient  servant,  (signed) 
Thomas  Baillie." 

These  missives  were  written  under  the  idea  that  the  powers  of  Mr.  Baillie  to 
effect  a  sale  were  limited  to  three  fourths  of  the  property ;  but  when  it  was  under- 
stood that  he  had  power  to  sell  six  shares,  tlie  following  addition  was  made:  "As 
it  lias  api^eared  since  the  date  of  the  above'  missives  that  the  shares  of  the  Broughton 
property  belonging  to  Mr.  Baillie's  constituents  extend  to  six  sevenths,  in  place  of 
three  fourths,  and  as  it  was  our  intention  that  their  whole  rights  should  he  compre- 
hended in  tlie  sale  to  Mr.  Pedie,  it  is  declared  that  the  difference  between  the  three 
fourths  and  six  seventh  shares  shall  be  held  to  be  sold  to  Mr.  Pedie,  he  paying  the 
ad-[63]-ditional  price  in  proportion  to  the  three  fourths,  (signed)  Thomas!  Baillie, 
Jame.s  Pedie." 

Mr.  Henry  Anderson,  who  had  right  tO'  tliree  of  these  pro  indiviso  shares,  died 
in  October  1823,  without  any  regular  conveyance  having  been  executed  in  favou: 
of  Mr.  Pedie,  the  purchaser,  and  while  the  bargain  rested  on  the  footing  oi'  these 
missives.  He  left  a  will  in  the  English  form,  dated  7th  April  1819,  whereb}'  he 
"  gave,  devised  and  bequeathed  all  and  every  my  freehold  estates  in  England,  or 
elsewhere  ;  and  also,  all  and  every  my  copyhold  and  customary  estates,  lands,  tene^ 
ments,  hereditament?  whatsoever  and  wheresoever  situate,  with  all  and  every  of 
their  rights,  members  and  appurtenances,  to-  his  niece,  Jane  Mackenzie,  now  Mrs. 
Mead,  the  Appellant." 

These  are  the  facts  of  the  case ;  and  the  following  are  the  pleas  in  law  lodged 
for  the  parties  : 

Note  of  pleas  in  law  for  William  Anderson  and  his  attornies. 

The  defendant  rests  his  claim  upon  the  law  of  heritable  succession  ;  and  pleads: 
ls:t.  In  regard  to  two  sixth  shares  of  the  fund  in  medio,  corresponding  to  two 
seventh  shares  of  the  whole  property  of  Broughton,  which  two  shares  of  the  pro- 
perty at  the  time  of  the  Defender's  father's  death  stood  vested  in  his  person,  that 
one  of  these  shares  belonged  tO'  his  father  in  his  own  right,  and  the  other  as  heir 
to  his  sister  Margaret,  in  whose  person  tliis  pro  indiviso  share  of  the  property  was 
conquest,  and  that  the  Claimant's  father,  William  Anderson,  as  her  immediate  elder 
brother,  was  her  heir  of  conquest.  The  right  to  these  two  sliares  being  thus  vested 
in  the  Claimant's  father  at  the  time  of  his  death,  he  pleads,  that,  as  son  and  heir 
to  his  father,  he  has  right  to  these  [64]  two  seventh  shares'  of  the  property  ;  and, 
consequently,  to  two  sixth  parts  of  the  fund  in  medio. 

2d.  In  regard  to  the  three  remaining  shares  claimed  by  the  Defender  as  in  right 
of  Henry  Anderson,  his  uncle,  he  pleads,  that  as  the  bargain  with  Mr.  Pedie  was  not 
completed  by  disposition  witli  procuratory  and  precept,  nor  even  by  regular  minute 
of  sale,  before  the  death  of  Henry  Anderson,  to  whom  three  sevenths  of  the  property 
belonged,  as  explained  in  the  Claimant's  condescendence,  the  price  of  this  heritable 
subject,  in  so  far  as  regards  these  three  sliares,  must  l>e  held  as  a  surrogatum  for  the 
heritable  subject  itself,  and  must  be  distributed  according  to  the  law  regulating 
the  succession  of  heritable  property  in  Scotland,  in  the  same  way  as  if  the  heritable 
subject  itself  had  been  to  be  divided  among  those  who  had  right  to  it.  Therefore, 
that  as  the  only  settlement  executed  by  Henry  Anderson  was  a  testamentary  deed 
in  favour  of  his  niece  Mrs.  Mead  (who  is  also  a  claimant  in  this  process  of  multiple 
poinding),  not  effectual  to  carry  heritage  by  the  law  of  Scotland,  the  Claimant  is 
entitled,  as  the  heir  of  his  uncle  Henry,  to  three  shares  of  the  property  which  stood 
vested  in  his  person  at  tlie  time  of  his  death ;  and  consequentlv  to  three  sixth  shares 
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of  the  fund  in  medio  :  at  nil  events,  the  Claimant  pleads,  that  even  giving  effect  to 
the  missives  of  sale  of  tliis  property,  as  it  was  a  condition  of  the  bargain  that  two 
thirds  of  tlie  price  should  remain  as  an  heritable  burden  over  the  property,  two  thirds 
of  the  price  were  heritably  secured  at  the  time  of  Henry  Anderson's  death  :  therefore, 
that  this  part  of  tlie  price  must  be  held  as  heritable,  and,  as  such,  regulated  by  the 
law  of  succession  applicable  tO'  heritable  property.  See  the  case  of  M'Nicol  v. 
M'Nicol,  31st  January  1S16,  and  the  observations  from  the  Bench  in  the  case  of 
Wilson  V.  Wilson,  29th  [65]  November  1808.  In  regard  to  the  law  regulating 
heritable  succession,  reference  is  made  to  the  institutional  writers  on  that  subject. 

Note  of  pleas  in  law  for  Mrs.  Mead,  Mr.  Mead,  and  James  Fenn,  for  their  interest, 
and  their  mandatory,  in  the  multiple  poinding,  Pedie  against  Anderson. 

1.  The  different  shares  of  the  Broughton  property  were  conquest  in  the  persons 
of  the  several  disponees,  and  Henry  Anderson,  as  heir  of  conquest  tO'  his  sisteTS 
Rachael  and  Mary,  had  a.  right  to  their  shares  of  the  property. 

2.  The  property  being  transferred  to  Mr.  Pedie,  the  purchaser,  by  the  contract 
of  sale  in  November  1822,  he  became  thenceforward  debtor  for  the  price  to  the 
^parties  having  right  thereto. 

•3.  Mr.  Heniy  Anderson'si  shares  of  the  property  became,  by  the  minute  of  sale, 
shares  of  the  price,  and  were  effectually  conveyed  to  the  claimant  Mrs.  Mead,  by 
his  will,  mentioned  in  the  condescendence. 

4.  The  stipulation  in  the  missive,  that  two  thirds  of  the  price  should  remain  a 
burden  on  the  property  till  paid,  did  not,  in  law,  make  that  proportion  of  the  price 
heritable,  and  no  steps  were  ever  taken  for  constituting  it  a  real  burden. 

After  the  record  was  closed,  the  Lord  Ordinary  lie.ard  the  counsel  for  the  parties, 
on  the  merits  of  this  question  of  competition  ;  and  thereafter,  of  this  date,  (June  19, 
1827),  pronounced  the  following  interlocutor:  "The  Lord  Ordinary  having  advised 
this  process,  and  resumed  consideration  of  the  debate,  finds,  that  by  a  missive  letter, 
dated  and  accepted  2d  November  1822,  Mr.  Pedie,  the  raiser  of  the  multiple  poinding, 
purchased  an  heritable  property  in  this  country,  with  [66]  entry  at  Whitsunday  there- 
after, one  third  of  the  price  to  be  then  payable,  and  '  two  thirds  thereof  two  years 
after  Whitsunday  next,  to  bear  interest  from  said  term  of  Whitsunday  1823,  and 
to  remain  a  burden  over  the  property  until  paid.'  Finds,  that  Henry  Anderson, 
one  of  tJie  pro  indiviso  proprietors  of  the  subject  so  purchased,  died  in  October 
1823,  leaving  an  English  will,  dated  7th  April  1819,  in  favour  of  the  Claimant 
Mrs.  Mead,  which  is  admitted  not  to  be  eff'ectual  to  carry  heritable  property  situated 
within  Scotland.  Finds,  that  quoad  tlie  two  thirds  of  the  price  which  were  to  re- 
main a  real  burden  over  the  property  till  paid,  there  was  nO'  change  from  heritable 
to  moveable,  in  consequence  of  the  sale  of  the  property,  and  tliat  the  same  cannot  be 
carried  by  the  said  will,  just  as  little  as  Heni-y's  share  in  the  property  would  have 
been  if  he  had  died  before  the  sale ;  but  finds,  that  it  belongs  to  the  heir  ol  the  said 
Henry  Anderson  ;  and  appoints  tlie  cause  to  be  called,  to  apply  these  findings,  and 
to  proceed  in  the  adjustment  of  the  other  claims  made  in  this  process." 

(27  June  1828.)  The  second  division  of  tlie  Court  of  Session  toi  which  this  inter- 
locutor was  submitted  for  revision,  adhered  to  tlie  judgment  of  the  Lord  Ordinary, 
and  from  these  interlocutors  the  Appellants  appealed  for  the  following,  among 
other  reasons: 

I.  By  the  missives  or  minutes  of  sale  in  this  case,  the  right  of  property  in 
the  subjects  in  question  was  eft'ectually  transferred  from  the  several  parties 
for  whom  Mr.  Baillie  was  acting,  to  Mr.  Pedie  tJie  purchaser  ;  and  the  effect 
of  that  transfer  was  to  render  the  price  a  moveable  or  personal  fund  in  his 
hands,  descendible  to  the  [67]  executors  of  tlie  respective  proprietors,  and 
not  to  tlieir  heir  or  heirs.  Erskine's  Instit.  B.  IL  Tit.  3.  s.  17.  Mor.  Diet. 
Chiesly  v.  his  Sisters,  Dec.  22,  1704,  p.  5531.  Bell,  vol.  2,  p.  9.  lb.  vol.  2, 
p.  10.  Wilson  V.  Wilsons,  Fac.  Coll.  Nov.  29,  1808.  Waugh  v.  Jamieson, 
Mor.  Diet.  5524.  Steuart  v.  Home.  Fac.  Coll.  18th  May  1792.  Winram  v. 
Johnstone,  4  Bro.  Sup.  153.  Stewart  v.  Moicatfi,  Mor.  Diet.  5488.  Watson 
V.  Ayton,  Mor  Diet.  5489.  Macnicoll  v.  Macnicoll.  Fac.  Coll.  June  16,  1814. 
21  Jan.  1816. 

IL  The  whole  sliare  of  the  price  of  the  Broughton  property  belonging  to 
Henry  Anderson,  was  effectually  conveyed  to  the  Appellant,  Mrs.  Mead,  by 
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his  deed  of  settlement  and  latter  will.     Lamont  v.  Lamont,  Fac.  Coll.  i  Dec. 
1789.      1  Bell,  B.  L.  500. 

III.  Aceordinp:  to  the  terms  of  the  judgments  under  review,  the  whole  two 
thirds  of  the  price  are  found  to  belongr  to  the  heir  of  Henry  Andei-son,  whereas 
this  consequence  would  not  follow,  even  if  it  were  true,  that  the  above  pro- 
portion of  tlie  price  is  to  be  held  as  real  estate. 
By  the  interlocutor  of  the  Lord  Ordinary,  to  which  the  Court  adhered,  it  is  ex- 
pressly found,  that  the  two  thirds  of  the  price  of  the  property  in  question  belongs 
to  the  heir  of  the  said  Henry  Anderson.     But,  with  deference,  this  appears  to  be  an 
erroneous  application  of  the  principle  adopted  by  the  Lord  Ordinary.     For,  suppos- 
ing it  were  correct  to  hold,  that,  in  consequence  of  the  stipulation  in  the  missives  of 
sale,  two  thirds  of  the  price  should  remain  heritable,  this  quality  must  attach  rate- 
able/ upon  the  shares  of  the  different  proprietors  for  whom  Mr.  Baillie  was  acting, 
and  as  Henry  Anderson  was  only  a  proprietor  to  the  extent  of  three  [68]  sevenths, 
so  it  can  only  be  that  proportion  of  tlie  two  thirds  of  the  price,  which,  according  to 
any  view  of  the  matter,  can  be  held  descendible  to  his  heir. 

For  the  Respondents,  on  the  other  hand,  it  was  contended,  that  the  judgment  of 
the  Court  below  ought  to  be  affirmed,  for  the  following  reason,  among  others. 

Because  it  being  agreed  by  the  te^rms  of  the  sale  to  Mr.  Pedie,  that  "  two 
thirds  of  the  price  should  remain  a  burden  over  the  property,  for  two  years 
after  Whitsunday    182.3."   and   Heniy  Anderson   having   died   within   that 
period,  two  thirds  of  the  three  shares  of  the  price  to  which  he  was  entitled  was 
heritably  secured  at  the  time  of  his  death  ;  and  not  having  been  disposed  of  by 
him  in  terms  sufficient  for  the  conveyance  of  heritable  property  in  Scotland, 
devolved  upon  the  Respondent,  William  Anderson,  as  his  heir  at  law.     Erskine, 
b.  3,  t.  8,  sect.  20.     Stair,  b.  3,  t.  2,  sect.  3.     Erskine,  b.  2,  t.  2,  sect.  5.     Bell 
on  Completing  Titles,  pp.  93,  94.     Erskine,  b.  2,  t.  2,  sect.  20.     Ibid  b.  2, 
t.  2.  sect.  17.     Wi/son  v.  Wilsons,  Fac.  Coll.  vol.  12.     M'MiUan  v.  M'Millmi's 
Executors,  Shaw  and  Dunlop's  Reports,  vol.  3,  p.  308.     Erskine's  Institutes, 
b.  3,  t.  9,  sect.  48. 
Lord  Wynford  (16  Nov.  1830):   Your  Lordships  heard  a  case  the  other  day,  in 
vrhich  Mrs.  Jane  Mackenzie,  or  Mead,  and  others,  were  Appellants,  and  William 
Anderson  and  others  were  Respondents  ;  and  although  it  was  not  one  of  great  difficulty 
in  itself,  j'et  it  might  be  of  considerable  importance  with  reference  to  the  practice  in 
Scotland  in  matters  of  this  description,  which  it  was  desirable  not  to  disturb;  and 
it  was  fitting,  herefore  that  we  should  deliberate  before  giving  judgment,  in  [69] 
order  to  consider  what  ha.s  been  lie  pi'actice  and  the  understanding  of  the  Profession. 
The  action  was  what  is  called  an  action  of  multiple  poinding,  corresponding  in  a 
great  measure  to  our  bill   of   interpleader ;   and   the  most  accurate  notion   I   can 
convey  of  it  to  your  Lordships  is  this :   a  person  is  indebted  to  one  of  two  persons, 
A.  and  B.  both  of  whom  claim  the  money,  and  he  is  ready  to  pay,  but  he  knows  not 
which  of  them  is  entitled  ;  and  he  raises  an  action,  (files  a  bill)  calling  both  of  tlieni 
into  Court,  in  order  that  they  may  settle  between  them  the  question  as  tO'  which  is 
ertitled.     The  case  is  of  this  description.     Mrs.  Anderson  being  entitled  to  some 
heritable  property  at  Broughton,  in  the  vicinity  of  Edinburgh,  conveyed  it,  in  equal 
shares,  to  her  seven  children  ;  twO'  sons  and  five  daughters.     By  the  death  of  two 
of  the  younger  daughters,  three  parts  out  of  the  seven  became  vested  in  Henry 
Anderson,  the  second  son,  and  the  question  is  as  to  these  three  parts.     Henry  Ander- 
son had  real  and  personal  property  in  England,  where  he  resided  and  was  domiciled  : 
ana  he,  by  his  will,  dated  7th  April  1819,  left  the  whole  of  his  property  of  every  de- 
scription wheresoever  situate,  in  his  niece  Mrs.  Mackenzie,  the  Appellant.     If  the 
price  which  a  purchaser  was  to  pay  for  the  three  shares  wa.s  moveable,  that  is  per- 
sonal property  ;  it  passed  to  the  Appellant  as  such  under  the  will.     If  it  was  heritable, 
that  is  real  property;  it  did  not  pass,  but  went  to  the  principal  Respondent,  as  heir 
at  law  of  Henry;  and  the  question  here  is,  whether  it  was  moveable  or  lieritable? 

Before  I  state  the  law,  as  applicable  to  the  subject,  I  may  observe  that  heritable 
property  passes  in  Scotland  without  the  solemnities  required  to  pass  real  estate  in 
England.  In  this  case  the  conveyance  was  by  instru-[70]-ments  called  missives. 
The  offer  by  the  purchaser  was  in  these  terms  : 

"  Sir,  I  hereby  offer  you,  for  the  three  fourth  parts  of  :Ue  property  at  Broughton. 
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belonging  to  your  clients,  Messrs.  Anderson  and  Miss  Mackenzie,  the  sum  of  two 
thousand  seven  hundred  pounds  sterling  (£2700),  payable  as  follows:  viz.  two  thirds 
thereof  two  years  after  Whitsunday  next,  which  is  to  be  my  term  of  entry  to  the 
premises,  and  to  bear  interest  from  said  term  of  Whitsunday  1823,  at  four  per  cent., 
and  to  remain  a  burden  over  the  property  until  paid,  and  the  remaining  third  part 
to  be  payable  at  Whitsunday  next.  I  shall  furtlier  be  at  tlie  expense  of  the  division 
of  the  property  with  Mr.  Sommers,  and  I  am  to  have  right  to  tlie  rents  from  and 
after  Whitsunday  next.  Your  acceptance  of  this  offer,  for  behoof  of  your  con- 
stituents, will  oblige  and  bind,  Sir,  your  most  obedient  servant." 

The  acceptance  was  as  follows  :  "  I  accept  your  offer  before  written  on  the  part  of 
my  constituents." 

That  was  the  conveyance.  There  is  no  dispute  as  to  the  part  of  the  price  which 
was  paid.  The  dispute  is  as  to  the  two  thirds,  including  tlu  three  parts  in  question, 
which  were  not  paid,  but  remained  for  some  time  in  the  purchaser's  hands,  a  burden 
on  the  property.  On  the  part  of  the  Respondent  it  was  contended,  that  the  price  of 
the  three  jiarts  descended  tO'  him  as  heir  at  law  ;  on  tlie  part  of  the  Appellants  it  was 
answered  no:  since  when  the  property  was  sold,  the  price  was  moveable,  according 
to  the  intention  and  disposition  of  the  vendor.  On  tlie  other  hand  they  said  no  ; 
for  it  continued  heritable  by  virtue  of  these  words,  "  and  to  remain  a  burden  over  the 
property  till  paid." 

[71]  The  principal  Appellant  also  insists  that  to  create  or  constitute  heritable 
property  or  security  certain  instruments  and  solemnities  are  necessary,  and  he 
refers  to  an  eminent  writer,  Mr.  Bell.  But  Mr.  Bell  decides  against  him.  I  know 
that  Mr.  Bell  is  a  writer  in  whom  a  great  deal  of  confidence  is  generally  reposed. 
That  must  be  admitted  by  both ;  and  the  Appellant  cannot  reject  his  authority,  since 
he  himself  relies  upon  it.  No  doubt,  in  order  to  constitute  real  property,  the 
necessary  solemnities  and  sufficient  legal  forms  must  be  employed,  and  that  disposes 
of  that  point.  Now  they  for  the  Respondent  admit  this  ;  but  then  they  say  that  this 
is  not  a  newly  created  interest,  but  that  the  old  interest  stiU  remained  ;  that  the 
interest  still  retained  its  heritable  character  till  the  price  was  paid  ;  and  this  is  the 
whole  of  the  question. 

It  was  argued  very  ingeniously  at  the  bar,  tliat  the  whole  heritable  interest  was 
gone  by  the  sale,  and  that  the  price  was  moveable  although  secured  on  land.  But 
then,  on  the  principle  above  mentioned,  the  whole  of  the  heritable  interest  was  not 
gone,  but  the  lien  still  continued,  and  the  vendor  remained  in  possession  of  the 
estate  until  the  price  was  paid.  This  corresponds  with  the  words  of  Mr.  Bell,  who 
Fays,  "  The  price  may  be  allowed  to  remain  unpaid,  secured  over  the  land.  This 
security  may  be  constituted,  either  by  an  heritable  bond,  or  by  rendering  the  price 
a  burden  in  tlie  corxveyance.  In  the  latter  case,  where  the  price  is  declared  to  be 
a  real  burden  on  the  estate  by  reservation,  not  only  is  the  purchaser's  right  burdened, 
but  the  seller's  original  right  is  reserved  to  the  extent  of  the  debt,  so  that  the  debt 
stands  secured  on  the  seller's  own  infeftment."  And  he  afterwards  observes,  that 
"  in  the  constitiitionof  a  lien  by  reservation  there  are  two  feudal  estates.  There  is 
one  [72]  feudal  estate  conveyed  to  the  purchaser,  standing  on  his  infeftment,  but 
burdened  with  the  price.  The  real  right  in  the  lands,  for  security  of  the  price  re- 
served in  the  pei-son  of  the  seller,  forms  another  feudal  estate  standing  on  the  seller's 
original  infeftment." 

I  have  looked  at  all  the  cases  which  have  been  mentioned,  and  in  all  there  is  this 
distinction,  that  when  land  is  conveyed  away  without  'this  heritable  reservation, 
the  heritable  interest  is  gone,  and  the  price  becomes  moveable.  The  law  of  Scotland 
differs  in  this  respect  from  the  law  of  England.  In  England  the  price  remains  a 
lien  on  the  property  ;  in  Scotland  it  does  not,  except  by  this  reservation.  None  of  the 
cases  has  any  bearing  on  this  except  one  which  deserves  some  notice.  The  case  is 
that  of  JTauffh  v.  Jamirf  m  [Mor.  Diet.  5521],  which  is  relied  on,  to  show  that  properly, 
a  sum  of  money  may  be  moveable  although  heritably  secured.  It  is  stated  by  the 
reporter,  "In  this  case,  the  Lords  came  tO'  the  following  resolutions;  viz.  1.  That 
ih  was  consistent,  that  a  sum  should  be  moveable,  and  yet  th<t.t  it  should  be  heritably 
secured,  as  in  tlie  case  of  bygone  annual  rents,  due  upon  infeftment  of  annual  rents; 
by  bygone  feu-duties,  for  which  real  action  is  competent,  even  to  executors  wadsets ; 
loosed  by  requisition  ;  etc.     2.  That  as  to  these  qualities  of  moveable  or  heritable, 
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in  relation  to  succession,  the  ammvs  of  the  creditor  has  principally  to  be  considered  ; 
so  that  if  an  heritable  security  were  aftei-wards  taken  for  a  debt  moveable  ab  initio, 
it  is  presumed,  the  creditor  intended  that  the  sum  should  belong  to  his  heirs;  secus, 
if  his  intention  appeared  to  be  otherwise,  e.g.  if  a  debtor  should  dispone  his'  estate 
in  favour  of  a  confident  person,  with  the  burden  of  his  debts." 

[73]  Now  although  this  case  had  applied  more  immediately  to  tlie  present  than 
it  does,  it  might  stiU  be  said,  that  this  is  a  mere  obiter  dictum  of  the  Judges,  and 
not  entitled  to  tlie  same  degree  of  weight  and  consideration  as  if  it  had  been  a  de- 
cision on  the  point  in  issue.  But  it  really  does  not  touch  on  this  case  at  all.  The 
instance  given  is  tliat  of  bygone  annual  rents.  An  infeftment  of  annual  rent,  like 
a  rent-charge  here,  is  heritable,  and  the  rents  not  become  due  descend  to  the  heir; 
but  to  be  sure  when  the  rent  has  become  due,  when  tlie  fruit  has  fallen — it  goes  to 
the  executor.  So  that  this  does  not  touch  the  price  in  this  case,  which  is  like  an 
annual  rent  not  due,  and  the  resolution  therefore  might  be  cited  in  support  of  the 
present  decision. 

The  interest  in  question  is  not  large,  but  much  confusion  ■would  be  introduced 
if  we  were  to  decide  that  that  should  go  to  the  esecutiors  which  has  hitherto  gone 
to  the  heirs.  It  appears  to  have  been  the  law  and  practice  in  Scotland  that  such 
interests  as  this  should  go  to  tlie  heirs,  and  we  ought  not  to  disturb  tJie  settled  rule. 
I  propose,  therefore,  that  the  judgment  be  affirmed.  It  seems  however  to  have  been 
the  intention  of  the  seller  that  the  price  should  go  to  the  lady ;  although  I  do  not  mean 
to  appeal  to  your  Lordships  gallantry,  yet  there  is  some  hai-dship  in  the  case,  and  I 
propose  that  the  affirmance  should  be  without  costs. 

Affirmed  accordingly. 


[74]  APPEAL 

From  the  Court  of  Session. 

EWEN  AND  OTHERS, — Appellants:  BANNERMAN  and  others, — Respondents. 

[Mews'  Dig.  iii.  298.  ;  S.C.  suh  noiii.  Eireii  v.  Ewen's  Trustees,  5  Scots  R.  R.  (H.  L.) 
406,  and  see  i  Wils.  and  Sh.  346 ;  6  Shaw,  479.] 

John  Ewen  by  his  marriage  contract  covenants  that  his  whole  property  at  the  time 
of  his  death  shall  belong  to  the  issue  of  the  marriage.  His  wife  dies  in  his 
life-time,  leaving  a  daughter,  an  only  child,  who,  when  about  twenty-one  years 
of  age  marries  a  young  man  of  about  the  same  age,  and  in  a  year  after  a  son 
is  born  of  the  marriage.  The  husband  then  proposes  to  go  abroad  to  improve 
his  fortune,  and  Ewen,  who  w-as  then  a  prosperous  trader,  persuades  him  and 
his  wife  to  execute  a  deed,  in  the  nature  of  a.  post-nuptial  contract,  by,  which, 
in  consideration  of  a  sum  of  £.315,  they  discharge  him  from  all  claims  whatever 
on  his  property.  They  were  at  this  time  ignorant  of  the  daughter's  claims 
under  her  father  and  mother's  marriage  contract,  and  Ewen,  attended  by  his 
man  of  business,  brought  them  tJie  deed  to  sign  on  the  night  O'f  the  husband's 
departure,  and  it  was  then  executed.  It  was  stated  in  the  deed  that  Ewen  had 
paid  a  moiety  of  the  £315  at  the  time  of  the  execution  of  the  contract,  and  tliat 
the  other  moiety  was  to  be  paid  after  his  death.  But  in  point  of  fact  he  paid 
down  nothing  at  the  time  of  the  ecxecution,  but  only  renounced  a  debt  of  £61 
due  to  him  from  the  husband  for  goods,  and  gave  a  promissory  note  for  tlie 
other  £96.  Ewen  lived  for  a  considerable  time  after  ;  and  two  days  before 
his  death,  by  a  trust-deed  of  settlement,  conveyed  the  bulk  of  his  proiperty, 
amounting  to  £14,000,  to  trustees  to  build  an  hospital. 

The  daughter's  post-nuptial  contract  reduced  on  the  ground  of  fraud  and  circum- 
vention. ' 

The  trust-settlement  provided   that   the   fund   should   accumulate  till   it   should 

amount  to sterling,  when  it  was  [75]  to  be  applied  to  the  building  of 

the  hospital,  and  to  the  maintenance  of boys,  leaving  blanks  as  to  tlie 

amount  of  the  accumulation,  and  as  to  the  number  of  boys.     This  deed  reduced 
on  the  ground  of  the  uncertainty,  as  well  as  the  fraud. 
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The  deed  directed  that  the  hospital  should  be  governed  according  to  such  rules 
and  regulations  as  Ewen  should,  by  a  separate  deed  appoint  (no  such  appoint- 
ment made),  or  failing  any  such  ap])ointment,  l>y  the  rules  and  regulations  of 
anotiier  well-known  hospital  referred  to.  This  would  have  been  sufficiently 
certain,  if  the  deed  had  been  good  in  other  re-spects. 

Soon  after  tlie  marriage  of  .John  Ewen  and  Janet  Middleton  in  1766,  a  post> 
nuptial  contract  was  executed  between  them,  which  contained  the  following  provision 
respecting  the  issue :  "  And  in  like  manner  if  he  the  said  John  Ewen  shall  survive 
the  said  Janet  Middleton,  his  spouse,  and  there  he  a  child  or  children  of  the  marriage 
in  life  at  the  dissolution  thereof,  he  binds  and  obliges  himself  to  aliment,  maintain 
and  educate  the  said  child  or  children  suitable  to  their  station,  until  they  are  put  in 
a  way  of  doing  for  themselves,  and  that  his  subjects,  whether  heritable  or  moveable, 
shall  belong  to  them  equally  at  his  death." 

A  few  years  afterwards  the  wife  died,  leaving  issue  a  daughter  and  only  child, 
Elizabeth  Ewen,  the  principal  Appellant. 

In  1787  Miss  Ewen  married  Mr.  James  Graham,  and  of  this  marriage  a  son  was 
born  in  1788.  Mr.  Graham,  who  was  in  straitened  circumstances,  proposed  to  go 
to  India,  where  an  opportunity  presented  itself  of  mending  his  fortune,  leaving  his 
wife  and  child  at  home  in  Aberdeen  ;  and  it  was  agreed  that  a.  small  patrimony  which 
belonged  to  him,  and  part  of  wliat  his  [76]  w'ife  was  entitled  to  under  her  motlier's 
marriage  settlement  should  be  formed  into  a  joint  fund,  to  make  some  provision  for 
the  wife  and  child  during  his  ateence.  Ewen,  the  father,  estimated  his  daughter's 
claims  at  £315,  one  half  of  which  he  agreed  to  advance  immediately.  With  tliis  view 
a  deed,  in  the  form  of  a  post-nuptial  contract  was  prepared,  tO'  which  Ewen,  on  behalf 
of  his  daughter,  and  for  his  own  interest,  was  a  party.  At  this  time  the  Appellant  and 
her  husband  were  both  under  twenty-one  years  of  age,  and  it  did  not  appear  that  eitber 
of  tliem  were  aware  of  her  claims  under  her  mother's  marriage  contract.  The 
material  part  of  the  deed  was  in  these  terms  : 

The  parties  considering  that  ''  the  said  James  Grahame  and  Elizabetli  Grahame, 
alias  Ewen,  his  spouse,  were  lawfully  married  to  each  other  upon  the  day 

of  November  1787,  and  have  lived  together  since  that  time  as  married  persons,  and 
that  now  a  son  is  born,  lawfully  procreated  of  the  said  marriage,  called  John  ;  and 
alsO'  considering  that  there  was  no  contract  of  marriage  entered  into  betwixt  them, 
prior  to  the  celebration  of  the  marriage,  and  the  said  James  Grahame  intending  soon 
to  go  abroad,  where  he  may  remain  for  some  time  in  tlie  prosecution  of  his  affairs, 
he  is  desirous  tO'  make  some  suitable  provision  for  bis  said  spouse  and  family,  accord- 
ing tO'  his  ability;  and  in  like  manner  the  said  John  Ewen,  out  of  his  own  free  will, 
and  from  the  regard  lie  bears  to  his  said  son  and  daughter,  the  parties  have,  with 
mutual  advice  and  consent,  concerted  and  settled  upon  the  post-nuptial  contract 
under  written.  Therefore  in  pursuance  thereof  the  said  John  Ewen  hath  instantly, 
at  the  making  tliereof,  satisfied  and  paid  to  the  said  James  Grahame  the  sum  of 
£157  10s.,  as  one  moiety  of  £315  sterling,  [77]  which  he  has  agreed  to  give  in  name 
of  tocher  or  dowTy  witli  his  said  daughter,  of  which  moiety  the  said  James  Grahame 
and  his  said  spouse  hereby  grant  their  receipt,  and  discharge  the  said  John  Ewen,  his 
heirs,  executors  and  successors  thereof  renouncing  the  except  of  not  numerated  money, 
and  all  other  exceptions  and  objections  on  the  contraiy.  And  sicklike,  the  said  John 
Ewen  binds  and  obliges  him  and  his  foresaids  to  satisfy  and  pay  to  the  said  James 
Grahame,  his  heirs,  executors,  or  assignees,  the  remaining  moiety  or  half  of  the  said 
tocher,  being  the  like  sum  of  £157  10s.  sterling,  and  that  at  the  first  term  of  ^^^lit- 
sunday  or  Martinmas  next,  and  immediately  following,  year  and  day  after  the  decease 
of  the  said  John  Ewen,  with  a  fifth  part  more  of  liquidate  penalty  in  case  of  failure, 
and  tlie  annual  i-ent  of  the  said  moiety,  during  tlie  not  payment  after  the  term  of 
payment  thereof  above  written;  and  which  wiiole  sum  of  £315  sterling  is  herebj' 
declared  to  be  in  full  satisfaction  to  the  said  Mi-s.  Elizabeth  Grahame  alias  Ewen, 
and  her  said  husband,  and  they  do  hereby  accept  of  the  same,  in  full  coiitentation  to 
them  of  all  goods,  gear,  debts,  sums  of  money,  and  otlier  moveables  whatsoever 
which  they  might  anywise  ask,  claim,  or  crave  by  and  tlirough  the  decease  of  the  said 
Janet  Middleton,  her  mother,  by  virtue  of  her  conti-act  O'f  marriage  with  the  said 
John  Ewen,  her  father,  or  of  anv  clause,  article  or  condition  therein  contained,  which 
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is  hereby  discharged,  to  all  intents  and  purposes,  as  fully  and  eiSectually  as  if  the 
same  was  particularly  ingrrossed,  or  by  any  other  manner  of  way;  or  by  and  through 
the  decease  of  the  said  John  Ewen,  her  father,  whenever  the  same  shall  happen  at  the 
pleasure  of  God,  either  as  part  of  bairns  gear,  dead's  third,  portioii-[78]-natural, 
or  on  any  other  cause  or  account  whatsoever,  good-will  only  excepted.  And,  on  the 
other  part,  the  said  James  Grahame  gives,  grants,  assigns  and  dispones  to  and  in 
favour  of  himself  and  the  said  Elizabeth  Grahame,  alias  Ewen,  his  spouse,  in  conjunct 
fee  and  liferent,  but  for  her  liferent  use  allenarly,  during  all  the  days  of  her  lifetime 
after  his  decease,  in  case  she  shall  survive  him,  and  to  the  said  John  Grahame  tlieir 
son,  and  any  otlier  child  or  children  to  be  born  of  tlie  said  marriage,  equally  amongst 
them  in  fee;  whom  failing,  to  the  said  Elizabeth  Graliame  alias  Ewen,  her  heirs, 
executors  or  assignees,  all  and  whole  tlie  sum  of  £500  sterling,  belonging,  due  and 
payable  to  the  said  James  Grahame  out  of  the  first  end  of  the  sum  and  subjects  left 
and  bequeathed  to  him  by  tlie  said  deceased  William  Graliame  of  Morphie,  his  father  ; 
and  obliges  himself  to  make  the  said  principal  sum  forthcoming  to  his  said  spouse  and 
children,  according  to  their  several  interests  above  specified  ;  and,  in  the  mean  time, 
during  his  absence  fortli  of  this  kingdom,  to  satisfy  and  pay  to  the  said  Elizabeth 
Grahame  alias  Ewen,  his  spouse,  the  legal  annual-rent  of  the  said  principal  sum, 
.  yearly  and  termly,  at  two  terms  in  the  year,  Wiitsunday  and  Martinmas,  by  equal 
portions,  as  a  subsistence  to  her  and  her  family,  beginning  tlie  first  term's  payment 
thereof  at  tlie  term  of  Whitsunday  next  tO'  come,  for  the  half  year  previous,  and  so 
forth  yearh-  and  termly  during  his  absence  fortli  of  this  kingdom  as  aforesaid." 

Ewen  the  father,  attended  by  his  man  of  business,  brought  this  deed  to  Graham 
and  his  wife  on  the  16th  December  1788,  being  the  night  on  which  Mr.  Graham  left 
Aberdeen  for- India,  and  it  was  tlien  executed. 

Ewen  the  father  survived  till  1821  :  and  two  days  [79]  before  his  death,  and 
while  on  death-bed  he  executed  a  settlement,  by  which  he  conveyed  all  his  property, 
heritable  and  moveable,  to  tlie  Respondents,  as  his  trustees,  for  tlie  purpose,  first,  of 
completing  their  titles  to  his  property;  secondly,  of  paying  his  debts;  thirdlj',  of 
paying  an  annuity  of  £40  to  tlie  Appellant,  Mrs.  Grahame;  fourtlily,  of  paying  an 
annuity  of  £10  to  a  seiTant;  a  legacy  of  £250  to  Mr.  Alexander  Ewen,  in  America; 
a  legacy  of  £525  to  tlie  Appellant's  only  son.  Baron  Grahame,  and  £110  to  each  of 
six  charities  in  Aberdeen;  and  then  the  bulk  of  his  fortune,  amounting  tO'  about 
£14,000,  was  disposed  of  in  the  following  way:  "Fifthly,  For  payment  to  the 
magistrates  and  town-council  of  Moatrose,  the  place  of  my  nativity,  and  tlie  ministers 
or  clergymen  of  that  town,  of  whatever  sect  or  denomination  of  christians  they  may 
be,  or  to  any  one  or  more  of  their  number  who  may  be  appointed  by  them  (the  said 
magistrates  and  council  and  clergymen)  to  receive  the  same,  tlie  sum  of  £6000  sterling 
for  the  foundation  and  establishment  of  an  hospital  in  Montrose,  similar  to  Robert 
Gordon's  hospital  in  Aberdeen,  for  the  maintenance,  clotliing,  and  education  of  the 
lawful  sons  and  grandsons  of  decayed  and  indigent  burgesses  of  guild  and  craftsmen, 
burgesses  of  tlie  said  town  of  Montrose;  and  which  sum  and  interest,  and  profit-s 
arising  therefrom,  shall  remain  vested  in  the  said  magistrates  and  town-council  and 
clergymen,  and  laid  out  or  managed  by  them  for  tlie  purposes  aforesaid,  under  such 
rules,  regulations  and  directions,  as  I  shall  establish  and  appoint  by  any  separate 
deed  or  writing  under  my  hand  ;  and  failing  such  deed  or  writing,  under  rules  and 
regulations  similar  to  tliose  now  existing  for  tlie  government  and  management  of 
Robert  Gordon's  Hospital  in  Aberdeen  aforesaid,  [80]  witli  such  additions  to,  or 
alterations  thereon,  as  may  be  made  by  my  said  trustees,  which  they  are  hereby 
empowered  to  do  ;  and  which  rules,  regulations  and  directions,  the  said  magistrates 
and  town-council  and  clergymen  shall  be  bound  strictly  to  abide  by  and  observe.  And 
with  respect  to  the  rest,  remainder  and  residue  of  my  means,  property  and  estate, 
including  as  a  part  thereof  the  foresaid  legacy  to  the  said  Baron  Grahame.  my  grand- 
son, in  the  event  of  his  death  before  his  receiving  tlie  same,  and  also  the  sums  to  be 
secured  and  set  apart  by  my  said  trustees,  for  answering  and  paying  the  foresaid 
annuities  to  my  said  dau<rht©i-  and  the  said  Elizabeth  Wallace,  after  tlie  said  annuities 
shall  cease  and  determine,  and  be  no  longer  payable,  I  hereby  will,  dire^^t  and  appoint 
such  residue  and  remainder  to  be  paid  or  conveyed  and  made  over  liy  my  said  trustees 
to  the  said  magistrates  and  town-council  and  clergymen  of  Montrose,  or  tO'  any  one  or 
more  of  their  number,  authorized  by  tbeim  to  receive  the  same,  as  an  addition  to,  and  to 
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be  employed  for  the  same  ends  niid  purposes  witli  the  foresaid  legaty  of  £6000  ; 
declaring  tJiat  the  sum  and  residue  shall  be  payable  by  said  trustee*  at  the  hrst 
term  of  AVhitsunday  or  Martinmas  that  shall  happen  twelve  months  after  my  decease, 
or  as  soon  tliereafter  as  tlie  funds  under  trust  can  be  realized  :  Also  declaring,  as  it 
is  hereby  specially  provided  and  declared,  that  neither  the  said  sum  and  residue, 
nor  any  part  thereof,  sliall  be  diverted  at  any  time  from  the  uses  and  purposes  to 
which  tlie  same  is  hereby  destined,  or  applied  to  any  other  use  or  purpose  whatever  ; 
and  the  said  magistrates  and  town-council  and  clergymen  shall  lend  out  the  free 
balance  of  the  interest  and  profits  arising  from  the  said  sum  and  residue  every  year, 
on  such  heritable  [81]  or  personal  security  as  they  may  deem  sufficient  at  the  time, 
so  as  the  same  may  accumulate,  with  the  additional  interest  arising  thereon,  until  the 
principal  sums  and  accumulated  interest  shall  amount  to  the  sum  of  sterling, 

when  the  same  shall  be  stocked,  secured  and  employed  upon  land,  bonds,  obligations, 
or  other  sufficient  security,  from  time  to  time,  for  erecting  and  maintaining  the  fore- 
said hospital,  and  for  the  maintenance,  clothing  and  education  of  boys,  of  the 
description  above  mentioned,  it  being  always  in  the  power  of  the  managers  of  the  said 
funds,  if  they  shall  continue  to  increase,  tO'  augment  the  size  of  tlie  hospital,  and 
number  of  the  boys  to  be  maintained  tlierein,  as  above  mentioned  :  And  they  are  also 
hereby  empowered  to  pay  such  sums  of  apprentice  fees  for  the  said  boj-s,  and  for 
fitting  them  out  after  their  a]iprenticeships  are  expired,  as  shall  from  time  to  time  be 
payable  for  these  purposes,  to  boys  educated  in  Robert  Gordon's  Hospital  afore.said.  " 

The  Appellants,  as  soon  as  they  heard  of  this  deed,  determined  to  bring  their  action 
to  reduce  it;  but  anticipating  that  the  trustees  would  rely  in  their  defence  on  the  dis- 
charge contained  in  their  post-nuptial  contract  of  the  16th  December  1788,  they  in- 
cluded both  deeds  in  their  summons  of  reduction,  which  concluded,  as  to  the  marriage- 
contract  of  1788,  that  it  should  be  reduced,  as  having  been  obtained  by  gross  fraud 
and  circumvention  on  the  part  of  the  father ;  and  as  to  the  trust-deed, 
that  it  should  be  reduced  for  the  following  reasons,  after  the  usual 
reason  of  style;  ''  Secunfld,  The  said  disposition  and  deed  of  settle- 
ment was  granted  by  the  said  deceased  John  Ewen,  without  any  just,  necessary  or 
onerous  cause,  on  the         day  of  while  he  was  on  death-bed,  and  labouring 

under  the  disease  [82]  of  which  he  died,  to  the  prejudice  of  the  Pursuer,  as  nearest  and 
lawful  heiress  apparent  to  her  said  father  as  aforesaid.  Tertio,  The  said  deed  is  blank 
in  the  sums  destined  for  the  foundation  of  the  foresaid  hospital,  and  of  the  number  of 
boys  to  be  maintained,  clothed,  and  educated  thereat,  whereby  the  will  of  the  said 
John  Ewen  has  not  been  declared,  and  therefore  the  said  sums  are  intestate  succession, 
and  fall  to  the  Pursuer  as  the  nearest  in  kin  to  the  said  John  Ewen,  her  father. 
Quarto,  The  foresaid  disposition  and  deed  of  settlement  was  made  and  granted  by 
the  said  John  Ewen  in  prejudice  of  the  foresaid  contract  of  marriage  entered  into  be- 
tween him  and  the  said  Janet  Middleton,  his  spouse,  and  was  ultra  vires  of  the  said 
John  Ewen  when  the  same  was  granted."  The  Court,  by  its  first  judgment  (January 
1823),  reduced  both  deeds  ;  but  afterwards  on  advising  a  reclaiming  petition,  they 
pronounced  an  interlocutor  (Dec.  1823).  in  which  "they  adhere  to  the  interlocutor 
reclaimed  against,  and  refuse  tlie  desire  of  said  petitions,  in  so  far  as  relates  to  the 
reduction  of  the  trust-deed  executed  by  the  said  John  Ewen,  as  having  been  granted 
in  fraudeiii  of  his  marriage-contract  with  Janet  Middleton  ;  but  alter  the  interlocutor 
reclaimed  against,  in  so  far  as  it  may  be  construed  to  the  reduction  of  the  marriage- 
contract  entered  into  betwixt  the  Respondent  and  James  Grahame,  her  husband,  and 
find  it  unnecessary  to  reduce  tlie  said  contract,  in  respect  that  the  same  does  not  im- 
port any  discharge  of  the  rights  competent  to  the  Pursuer  on  the  death  of  her  father, 
as  heir  of  provision  under  her  father  and  mother's  contract  of  marriage,  and  decern 
and  declare  accordingly." 

This  last  interlocutor  was  brought  by  appeal  before  the  House  of  Lords  by  tlie 
Respondents  ;  and  their  [83]  Lordships  adjudged,  that  the  marriage^contract  of  1788 
did  import  a  discharge  of  all  tlie  rights  competent  to  the  Pursuer,  Mrs.  Grahame,  as 
heir  of  provision  under  her  father  and  mother's  contract  of  marriage,  and  with  that 
finding  remitted  the  cause. 

The  cause  having  again  come  before  the  Court  of  Session,  the  Lord  Ordinary  was 
of  opinion,  that  the  discharge  in  the  contract  of  1788  did  not  preclude  the  Appellants 
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from  cliallenging  the  trust-deed,  on  the  ground  of  death-bed,  so  far  as  the  heritable 
property  was  concerned,  and  pronounced  an  interlocutor,  reducing  the  trust-deed  to 
that  extent ;  and  this  interlocutor  was  acquiesced  in  by  the  parties,  and  allowed  tO' 
become  final.     (Dec.  1825.) 

The  following  are  the  notes  of  pleas  in  law  put  on  the  record  for  both  parties : 
Note  of  Pleas  in  Law  for  the  Pursuers. 

The  discharge  obtained  by  the  late  John  Ewen,  in  the  postnuptial  contract  of  mar- 
riage between  the  Pursuers,  to  which  the  said  John  Ewen  was  a  party,  and  in  which 
he  stipulated  for  a  discharge  of  all  claims,  at  the  instance  of  his  daughter  against 
him,  were  fraudulently  obtained  by  deception  practised  upon  the  Pursuers  by  the 
said  John  Ewen,  shortly  after  their  majority,  while  they  were  in  ignorance  of  their 
rights,  and  entirely  under  the  influence  of,  and  in  dependence  upon,  the  said  John 
Ewen,  the  father  of  the  Pursuer,  Mrs.  Grahame,  and  is  reducible  on  the  ground  of 
the  deception  so  practised  upon  them,  and  the  utter  inadequacy  of  the  consideration. 

Frencli  v.  Watson,  18th  February  1669. — Morrison's  Dictionary,  4958.  Stair, 
1.  9.  79.  Ersk.  p.  694.  Ferguson  v.  Maitland,  July  26,  1729.  Gordon  v.  Crawford, 
January  14,  1730. — See  Craigie  and  Stew-[84]-art's  Appeal  Reports,  vol.  I.  p.  1. 
Lochiel's  Trustees,  July  8th,  1795.  M'Neil  v.  M'Neil,  January,1816.  Murray  v.  Mur- 
ray's Trustees,  January  21,  1826. — Shaw's  Reports,  vol.  IV.  p.  374. 

II.  The  discharge  in  the  foresaid  post-nuptial  contract  of  marriage  does  not  ex- 
clude the  right  of  the  Pursuer,  Mrs.  Grahame,  to  reduce  her  father's  trust-settlement 
as  executed  on  death-bed.  Stair,  422.  622. — Erskine,  B.  4.  t.  i.  sect.  27. — Irvine, 
December  15,  1744.— Elchies,  No.  18.     Death-bed.— Mor.  Diet.  3332. 

III.  The  law  of  death-bed  applies  to  every  deed,  whether  an  alienation  of  heritable 
or  moveable  subjects. — Ersk.  p.  651,  s.  16.  Maxwell  v.  Nelson,  Feb.  1722. — Rem. 
Dec.  1,  No.  32.— Kilkerran,  Death-bed,  No.  4. 

IV.-  The  trust-deed  is  reducible  and  ineffectual,  because  it  is  an  incomplete  and 
imperfect  deed,  being  blank  in  essentialihus. 

Note  of  Pleas  in  Law  for  the  Defenders. 

I.  The  facts  and  circumstances  averred  by  the  Pursuers  are  not  relevant  to  estab- 
lish fraud  or  deception,  or  circumvention  of  any  kind,  on  the  part  of  the  late  Mr.  Ewen, 
in  reference  to  the  tripartite  contract,  or  to  warrant  the  reduction  of  tliat  contract 
on  any  such  grounds.  The  facts  already  admitted  or  proved  instruct  the  said  contract 
to  have  been  a  fair,  just  and  onerous  deed,  as  between  the  parties,  and  an  advantageous 
arrangement  for  the  Pursuere. 

II.  Mere  inequality  or  inadequacy  of  consideration  or  lesion  does  not  of  itself 
justify  any  presumption  of  fraud. 

III.  The  tripartite  deed  of  16th  December  1788  was  expressly  homologated  by 
the  Pursuer  by  the  [85]  second  factory  executed  by  him,  after  his  return  to  this 
country  from  America  in  1793  ;  and  he  is  now  barred  from  challenging  the  said  deed 
on  any  ground  whatever. 

IV.  The  terms  and  declarations  of  the  said  second  factory  totally  disprove  the 
allegations  of  fraud  now  brought  forward  against  Mr.  Ewen. 

V.  AU  right  and  interest  competent  to  the  pursuer  in  the  late  Mr.  Ewen's  heritable 
or  moveable  estate  was  extinguished  and  taken  away  by  the  discharge  contained  iu 
the  tripartite  deed  ;  and  she  has  no  title  to  insist  in  any  oonclusion  affecting  the  said 
estate,  further  than  as  the  defenders  have  admitted  her  title,  tliat  is,  quoad  the  heritage. 

VI.  The  pursuers  are  now  barred  by  the  final  interlocutor  of  7th  December  1825, 
and  subsequent  procedure,  from  insisting  that  the  reduction  of  the  deed  of  settlement 
on  tbe  head  of  death-bed  shall  be  carried  farther  than  as  regards  the  heritage,  as 
decerned  for  in  the  said  interlocutor. 

VII.  Supposing  this  were  open  to  the  pursuers,  the  objection  of  death-bed  does  not 
affect  the  moveable  estate. 

The  record  being  closed,  tlie  Lord  Ordinarv,  after  hearing  counsel  for  the  parties, 
pronounced  the  following  interlocutor  : 

"  The  Lord  Ordinary,  having  considered  the  closed  record,  and  whole  process,  and 
having  heard  parties  procurators  fully  thereon,  finds  that  there  is  no  evidence  pro- 
duced in  process  sufficient  to  establish  that  the  subscription  of  the  Pursuer,  or  of  her 
husband,  to  their  post-nuptial  contract  of  marriage,  was  obtained  by  the  fraud  of  her 
father,  the  late  Mr.  John  Ewen,  or  that  the  consideration  given  bv  that  deed,  iu  return 
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for  the  Pursuer's  discharge  of  her  [86]  rights  under  her  mother's  contract  of  marriage, 

was,  considering  the  probable  amount  of  Mr.  Ewen's  fortune  at  the  time,  unfair  or 
inadeijuate;  finds  that  there  is  nothing  condescended  on  by  the  Pursuer  which  is 
relevant  to  infer  such  fraud,  in  opposition  to  the  evidence  to  the  contrary  already  in 
process;  therefore  sustains  the  defences  against  tlie  reduction,  in  so  far  as  regards 
the  said  deed,  and  assoilzies  the  defenders  :  finds  tliat  tJie  discharge  contained  in  the 
said  deed  bars  the  Pursuer  from  making  any  claim  in  the  character  of  heir  of  pro- 
vision under  her  mother's  contract  of  marriage,  and  that  it  is  only  in  the  character 
of  her  father's  heir  at  law  that  it  can  be  competent  to  her  to  challenge  his  trust-settle- 
ment on  the  head  of  death-bed,  in  which  character  her  right  of  challenge  is  limited  to 
the  heritage;  therefore  sustains  the  defences,  and  assoilzies  the  defenders  from  the 
reduction  of  the  said  trust-settlement,  in  so  far  as  respects  the  moveable  succession 
and  decerns  :  repels  the  claim  made  by  the  Pursuer  against  the  trustees,  founded  on 
Mr.  Ewen's  alleged  intromissions  with  the  £500,  settled  by  Mr.  Grahame  on  his  wife 
and  children  by  their  marriage-contract,  in  respect  the  same  is  incompetent  under 
the  conclusions  of  the  present  action  ;  but  in  the  special  circumstances  of  the  case  finds 
no  expenses  due." 

The  Appellants  having  reclaimed  to  the  Inner  House  against  the  foregoing  inter- 
locutor, it  was  held  that  the  Lord  Ordinary  ought  to  have  pronounced  a  deliverance, 
in  regard  to  tJie  legal  effect  of  the  blanks  contained  in  Mr.  Ewen's  trust-settlement; 
and  accordingly,  an  interlocutor  was  pronounced  of  this  date  (12  Dec.  1827),  "  re>- 
mittiug  to  the  Lord  Ordinary  to  hear  parties  on  tJie  legal  effect  of  the  blanks  in  the 
trust-deed  under  reduction,  upon  the  validity  of  the  same,  [87]  and  to  proceed,  in 
regard  to  the  discussion  of  the  point  now  remitted,  as  to  his  Lordship  shall  seem 
proper.  ' 

In  consequence  of  this  remit  the  Lord  Ordinary  heard  the  counsel  for  the  parties 
at  considerable  length,  and  afterwards  pronounced  the  following  interlocutor  and  note 
(22  Dec.  1827)  :  "  The  Lord  Ordinary  having,  in  terms  of  the  remit  by  the  Lords  of  the 
First  Division  of  the  Court,  heard  parties  upon  the  legal  effect  of  the  blanks  in  the 
ti-ust-deed  under  reduction,  on  the  validity  thereof  ;  finds,  that  as  these  blanks  do  not 
occur  in  that  part  of  the  deed  which  gives  directions  tO'  the  trustees,  pointing  out  the 
uses  to  which  they  are  to  apply  the  trust^funds,  tliey  cannot  have  the  efl'ect  of  annulling 
the  trust-conveyance,  whatever  they  may  have  in  vacating  the  bequest  to  the  magis- 
trates and  clergy  of  Montrose,  for  the  purpose  of  erecting  and  maintaining  an 
hospital :  but  further  finds,  tliat  the  omission  to  fill  up  the  said  blanks  is  not  sufficient 
to  vacate  the  said  bequest,  and  thiit  the  same  is  notwithstanding  eft'ectual."  "  Note. — 
It  appears  from  that  part  of  the  trust-deed,  which  is  intended  to  mark  out  the  powers 
and  duties  of  the  managers  of  the  hospital,  that  the  testator  had  been  aware  that  the 
funds  destined  for  this  purpose  might  not  be  sufficient  for  carrying  his  object  into 
immediate  execution,  and  that  he  intended  to  allow  them  to  accumulate  for  a  certain 
time.  It  appears  further,  that  he  intended  to  limit  this  accumulation,  by  fixing  the 
sum  at  which  it  was  to  stop  ;  but  that,  not  having  made  up  his  mind  when  the  deed  was 
executed,  the  sum  was  left  blank,  and  tJiat  he  died  without  having  had  it  filled  up. 
The  question,  and  it  is  one  of  considerable  difficulty,  comes  therefore  to  be,  whether 
or  not  is  the  uncertainty  thereby  created.  [88]  as  to  the  period  of  accumulation,  and 
of  course,  as  to  the  size  and  extent  of  the  hospital  at  its  commencement,  or  the  con- 
sideration, that  the  testator's  intention  of  fixing  these  himself  has  not  been  carried 
into  effect,  sufficient  to  render  void  his  declared  purpose  and  object  of  founding  an 
hospital? 

"  The  Lord  Ordinary  thinks  it  can  scarcely  be  maintained,  that  tlie  testator's 
failure  to, complete  any  direction,  however  minute  and  trifling,  as  to  the  management 
of  the  hospital,  which  it  may  appear  he  had  intended  to  give,  can  have  such  an  effect. 
Thus,  suppose  (to  take  the  cases  put  by  the  Defendant,)  that  in  pointing  out  the  dress 
to  be  worn  by  the  boys,  he  had  declared  that  they  were  to  wear  cloth  of  a  colour, 

or  that  tlieywere  to  have  a  flesh-dinner  on  days  of  the  week,  and  tliat  he  had 

died  before  filling  up  tliese  blanks,  it  will  not  surely  be  held  that  such  an  omission 
would  have  totallv  defeated  his  main  purpose,  and  carried  tlie  funds  to  his  heirs-at-law. 
But  if  this  cannot  be  maintained,  tlien  some  other  criterion  must  be  resorted  to,  and 
the  Lord  Ordinarv  cannot  see  any  line  of  distinction  but  one  founded  on  the  import- 
ance of  tlie  omission.     He  conceives  such  blanks  will  only  be  fatal  which  render  un- 

662 


EWEN  V.  BANNERMAN  [1830]  II  DOW  &  CLARK. 

certaiu  either  the  object  and  purpose  of  the  bequest,  the  person  in  wliose  favour  it  is 
made,  or  the  amount  of  the  sum  bequeathed,  or,  at  least,  that  the  direction  which  was 
intended  to  be  given  must  be  of  that  nature  and  importance,  tliat  it  is  reasonable  to 
presume  the  testator  would  not  have  inclined  to  leave  the  legacy,  unless  accompanied 
b}'  the  direction. 

"  In  tlie  present  case  it  does  not  appear  to  the  Lord  Ordinary  that  the  blanks  in 
the  deed  are  of  that  importance.  The  amount  of  the  legiicy  to  be  [89]  paid  by  thet 
trustees  is  clear  and  certain.  The  persons  w-ho  are  to  reap  the  benefit  are  distinctly 
specified  ;  and  the  nature  and  the  quality  of  the  maintenance,  clothing,  education, 
and  apprentice  fees  which  they  are  to  receive  are  fixed  by  reference  to  another  hospital, 
to  which  the  new  one  is  in  all  these  respects  to  be  similar.  Even  had  the  clause  as  to  the 
extent  of  the  accumulation  been  altogether  omitted,  there  seems  to  be  direction  suffi- 
cient to  regulate  this  matter  in  a  previous  part  of  the  deed,  where  the  testator  directs 
that  tlie  sum  bequeatlied,  with  the  interest  and  profits  arising  from  it,  shall  remain 
vested  in  the  managers,  '  and  be  laid  out  and  managed  by  them  for  the  purposes  fore- 
said,' under  such  rules  and  regulations  as  he  should  afterwards  make;  or,  failing 
such,  under  rules  similar  to  those  existing  for  the  management  of  Gordon's  hospital, 
'  witli  such  additions  to,  or  alterations  thereon,  as  may  be  made  by  my  said  trustees, 
and  which  they  are  hereby  empowered  to  do.'  So  that  there  does  not  appear  to  be 
much  necessity  for  the  interference  of  a  Court  of  Equity  to  suppl}-  the  defect.  It  may 
be  further  observed,  tliat  the  uncertainty  of  the  period  of  accumulation  is  reduced 
within  conii)aratively  narrow  limits  by  the  operation  of  the  Act  of  the  39th  (and  40th) 
Geo.  3,  0.  98,  by  which  such  accumulation  is  restricted  to  the  period  of  twenty-one 
years  from  the  time  of  the  testator's  death.  The  blank  as  to  the  number  of  boys 
seems  of  little  moment,  as  this  fell  to  be  regulated  by  the  ultimate  amount  of  the 
fund,  and  the  number  is  allowed  by  the  testator  to  be  afterwards  augmented,  as  the 
funds  may  permit." 

To  this  judgment  of  tlie  Lord  Ordinary  the  Court  adhered,  and  the  Pursuers  ap- 
pealed;  and  the  cause  [90]  having  been  heard  in  November  1830,  Lord  Wynford 
moved  the  judgment  of  the  House. 

Lord  Wynford  (16  Nov.  1830):  This,  my  Lords,  is  undoubtedly  a  case  of  very 
great  importance,  and  it  has  received  from  every  one  of  your  Lordships  now  present 
the  consideration  which  such  a  case  deserves.  'The  case  arises  out  of  a  family  trans- 
action connected  with  the  situation  of  the  family  of  a  person  of  the  name  of  Ewen, 
now  dead.  Upon  his  marriage  witli  his  wife  he  made  a  settlement,  which  contained 
the  following  provision  in  favour  of  tlie  wife  and  tlie  issue;  "  And  the  residue  of  his 
whole  subjects,  whether  lieritable  or  moveable,  shall  belong  to  the  said  children 
equally  ;  declaring  hereby,  that  in  the  case  the  said  child  or  children  shall  afterwards 
die  in  minorit}',  without  lawful  issue  of  their  bodies,  and  during  the  life-time  of  the 
said  Janet  Middleton,  tlieir  mother,  then  the  general  disposition  before  written, 
conceived  in  her  favour,  shall  revive  and  return  to  its  full  force  and  effect,  and  she 
shall  have  the  entire  and  free  disposal  of  the  whole  efi'ects  and  subjects,  whether  herit- 
able or  moveable,  thereby  conveyed,  alike  as  if  tliere  had  not  been  a  child  of  the  mar- 
riage in  life  at  the  dissolution  thereof.  And  in  like  manner,  in  case  the  said  Jolm 
Ewen  shall  survive  the  said  Janet  Middleton,  his  spouse,  and  there  be  a  child  or 
children  of  the  marriage  in  life  at  the  dissolution  thereof,  he  binds  and  obliges  himself 
to  aliment,  maintain  and  educate  the  said  child  or  children,  suitable  to  their  station, 
until  tliey  are  put  in  a  way  of  doing  for  themselves  ;  and  that  his  subjects,  whether 
heritable  or  moveable,  shall  belong  to  them  equally  at  his  death." 

Under  this  instrument  I  consider  that  there  was  [91]  a,  complete  vested  interest 
in  this  property  at  his  death  (for  this  instrument  was  made  to  take  effect  at  his  death) 
in  the  person  of  the  present  Appellant.  In  about  a  year,  or  a  little  more,  after  the 
marriage,  the  deed,  which  is  the  first  deed  challenged,  was  entered  into  between  these 
parties.  It  is  no  where  ascertained  for  why  this  deed  was  presented  to  the  young 
man  and  young  woman  at  ten  o'clock  of  the  night  on  which  one  or  both  of  them  were 
leaving  their  native  country,  perhaps  for  ever,  and  wlien  they  were  therefore  probably 
in  a  state  of  considerable  agitation  ;  why  it  was  then  presented  to  them  for  the  first 
time,  instead  of  being  presented  to  them  at  the  intermediate  period  that  had  elapsed 
between  their  marriage  and  that  time. 
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Hut  let  us  look  at  the  deed  itself. 

■  At  Aberdeen,  the  16th  day  of  December,  in  the  year  1788,  it  is  contracted  and 
finally  ended  and  agreed  upon  betwixt  the  parties  following,  viz.  James  Grahame. 
presently  residing  in  Aberdeen,  youngest  lawful  son  of  the  deceased  William  Grahame 
of  Murphy,  esq.  on  the  one  part,  and  Mrs.  Elizabeth  Grahame  alias  Ewen,  his  spouse, 
lawful  daughter  and  only  child  of  John  Ewen,  njerchant  in  Aberdeen,  procreate  l>e- 
twixt  him  and  the  deceased  Janet  Middleton,  his  spouse,  with  the  special  advice  and 
consent  of  her  said  father,  and  the  said  John  Ewen,  for  himself,  his  own  right  and 
interest,  on  the  other  part,  in  manner  and  to  the  effect  following  ;  that  is  to  say,  the 
said  parties  considering  that  the  said  James  Grahame  and  Elizabeth  Grahame  alias 
Ewen,  his  spouse,  were  lawfully  married  to  each  other,  upon  the  da}*  of  November 

1787  years,  and  have  lived  together  since  that  time  as  married  persons  ;  and  that  now 
a  son  is  born,  lawfully  procreated  of  the  said  marriage,  called  [92]  John  ;  and  also 
considering  that  there  was  no  contract  of  marriage  entered  into  betwixt  them  prior 
to  the  celebration  of  the  marriage,  and  the  said  James  Grahame  intending  soon  to  go 
abroad,  where  he  may  remain  for  some  time  in  the  prosecution  of  his  affairs,  he  is 
desirous  to  make  some  suitable  provision  for  his  said  spouse  and  family,  according 
to  his  ability  ;  and  in  like  manner  the  said  John  Ewen,  out  of  his  own  free  will,  and 
from  the  regard  he  bears  to  his  said  son  and  daughter,  the  said  parties  have,  with 
mutual  advice  and  consent,  concerted  and  settled  upon  the  post-nuptial  contract 
under  written  :  Therefore,  in  pursuance  thereof,  the  said  John  Ewen  hath  instantly, 
at  the  making  hereof,  satisfied  and  paid  to  the  said  James  Grahame  the  sum  of 
£157  10s.  sterling,  as  one  moiety  of  £315  sterling,  which  he  has  agreed  to  give,  in 
name  of  tocher  or  dowry,  with  his  said  daughter,  of  which  moietv  the  said  James 
Grahame  and  his  said  spouse  hereby  grant  the  receipt,  and  discharge  the  said  John 
Ewen,  his  heirs,  executoi-s  and  successors  thereof,  renouncing  the  exception  of  not 
numerated  money,  and  all  other  exceptions  and  objections  in  the  contrary:  and  sic- 
like,  the  said  John  Ewen  binds  and  obliges  himself,  and  his  foresaids,  to  satisfy  and 
pay  to  the  said  James  Grahame,  his  heirs,  executors  or  assignees,  the  remaining 
moiety  or  half  of  the  said  tocher,  being  the  like  sum  of  £157  10s.  sterling,  and  that 
at  the  first  term  of  Whitsunday  or  Martinmas  next  and  immediatelv  following  year 
and  day  aft«r  the  decease  of  the  said  John  Ewen,  with  a  fifth  part  more  of  liquidate 
penalty  in  case  of  failzie,  and  the  annual  rent  of  the  said  moiety  during  the  not- 
payment  after  the  term  of  payment  thereof  above  written  ;  and  which  whole  sum  of 
£315  sterling  is  hereby  declared  [93]  to  be  in  full  satisfaction  to  the  said  Mrs.  Eliza- 
beth Grahame  aiias  Ewen  and  her  said  husband  ;  and  they  dO'  hereby  accept  of  the 
same,  in  full  contentation  to  them  of  all  goods,  gear,  debts,  sums  of  money,  and  other 
moveables  whatsoever,  which  they  might  anyways  ask,  claim,  or  crave  by  and  through 
the  decease  of  the  said  Janet  Middleton,  her  mother,  by  virtue  of  her  contract  of  mar- 
riage with  the  said  John  Ewen,  her  fatlier,  or  of  any  clause,  article  or  condition 
therein  contained,  which  is  hereby  discharged,  to  all  intents  and  purposes,  as  fully 
and  effectually  as  if  the  same  was  particularly  ingrossed,  or  by  any  other  manner  of 
way,  or  by  and  through  the  decease  of  the  said  John  Ewen,  her  father,  whenever  the 
same  shall  happen,  at  the  pleasure  of  God,  either  as  bainis  part  of  gear,  dead's  third, 
portion-natural,  or  on  any  other  cause  or  account  whatsoever,  good  will  only  excepted  ; 
and,  on  the  other  part-,  the  said  James  Grahame  gives,  grants,  assigns  and  dispones 
to  and  in  favours  of  himself  and  the  said  Elizabeth  Grahame  a.'iaf:  Ewen,  his  spouse, 
in  conjunct  fee  and  life-rent,  but  for  her  life-rent  use  allenarly,  during  all  the  days  of 
her  life-time  after  his  decease,  in  case  she  survive  him,  and  to  the  said  John  Grahame, 
their  son,  and  any  other  child  or  children  to  be  born  of  the  said  marriage,  equally 
amongst  them  in  fee;  whom  failing,  to  the  said  Elizabeth  Grahame  alias  Ewen,  her 
heirs,  executors  or  assignees,  all  and  whole  the  sum  of  £500  sterling,  belonging,  due 
and  payable  to  the  said  James  Grahame  out  of  the  first  end  of  the  sums  and  subjects 
left  and  bequeathed  to  him  by  the  said  deceased  William  Grahame  of  Murphy,  his 
father,  and  obliges  himself  to  make  the  said  principal  sum  forthcoming  to  his  said 
spouse  and  chil-[94]-dren,  according  to  their  several  interests  above  specified.'" 

The  deed  sets  out  with  a  most  important  recital,  because  it  shows  that  the  father 
took  care  of  the  interests  of  his  daughter  as  far  as  the  husband  was  concerned,  but 
the  sequel  shows  also  how  he  took  care  of  both  daughter  and  husband,  as  far  as  his 
own  interest  was  concerned.     One  of  the  considerations  for  the  deed  was  the  husband's 
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settling  £500  on  the  wife,  which  he  did,  mid  it  was  under  these  circumstances  that 
Ewen  Fays,  "  Therefore  tlie  said  John  Ewen  hath  instantly,  ajid  at  the  making  hereof, 
satisfiedand  paid  to  the  said  James  Grahame  the  sum  of  £157  10s."  Now  tliat  was 
positively  false.  He  had  not  then  satisfied  and  paid  a  single  farthing.  What  he  did 
was  merely  to  renounce  a  debt  of  £61,  due  to  him  from  Grahame,  for  goods,  and  to 
give  a  promissory  note  for  the  other  £96.  The  deed  therefore  recites  a  positive  false- 
hood, which,  bej'ond  all  doubt  is  one  of  the  strangest  indiciae  of  fraud. 

The  deed  is  made  to  declare  tliat  they  accept  of  the  £315,  in  full  satisfaction  of  the 
daughter's  claims  under  the  marriage-contract  of  her  mother  and  father.  And  then, 
what  is  it  they  really  accept  in  full  satisfaction?  a  promissory  note  for  £i)6,  and  goods 
to  the  amount  of  £61  ;  for  as  to  the  otlier  £157,  they  had  no  real  secur'ity  for  it — 
nothing  to  prevent  his  wasting  it  or  disposing  of  it,  as  he  might  any  other  part  of  his 
property.  All  that  tliey  have  got,  therefore,  is  £157  in  this  manner,  not  in  money, 
but  partly  in  goods  of  some  sort  or  other,  of  which  the  true  value  is  never  ascertained, 
and  partly  by  a  promissoi-y  note.  And  with  respect  to  the  otlier  £157,  they  do  not 
stand  in  the  least  in  a  better  situation  than  under  tlie  father  and  motlier's  original 
[95]  settlement,  for  tliey  have  only  his  personal  security.  Now  take  it  that  they 
were  entitled  only  to  £315,  is  not  this  a  fraud  on  this  young  woman,  then  only  twenty- 
one  years  of  age,  to  obtain  from  her  a  discharge  of  that  £315  for  the  gum  of  £157, 
and  that  paid  in  the  manner  wliich  I  have  stated.  It  seems  to  me  that  any  one  who 
looks  at  this  deed,  having  regard  to  the  circumstances  under  which  it  was  made,  must 
be  satisfied  that  it  is,  on  the  face  of  it,  fraudulent.  It  begins  with  the  recital  of  a 
falsehood,  and  what  is  worse,  if  any  thing  can  be  worse,  it  evidently  shows  that  a  gross 
and  abominable  advantage  was  taken  of  these  young  persons,  for  it  does  not  put 
them  in  the  least  in  a  better  situation  than  tliey  were  in  before.  If  it  had  given 
them  any  heritable  charge,  or  any  good  security  that  this  property  should  be  forth- 
coming afterwards,  it  might  be  said  that  this  was  a  gainful  bargain.  But  nothing 
of  that  kind  was  done  ;  and  I  say  therefore,  that  this  deed  is,  on  the  face  of  it,  fraudu- 
lent. If  tliat  be  so,  then  the  interlocutor  that  has  laeen  pronounced  by  the  Lord 
Ordinary,  and  adhered  to  by  the  Court  below,  ought  to  be  reversed. 

I  have  felt  some  difficulty  in  tliis  case,  a«  I  always  do  in  reversing  decisions  of  the 
Court  below  ;  but  I  have  here  the  satisfaction  to  state  that  the  Lord  Ordinary  and  the 
rest  of  the  Court,  in  the  first  instance,  pronounced  a  different  judgment.  Now  I  am 
not  one  of  those  who  think  that  second  thoughts  are  always  best  :  I  am  of  opinion  that 
first  impressions  are  often  best.  We  reason  uporf  them  afterwards,  and  sometimes 
we  refine  and  refine  until  we  get  rid  of  those  strong,  plain,  and  intelligible  principles 
by  which  we  ought  to  be  governed  ;  and  I  wish  that  in  this  instance  the  Court  below 
had  adhered  to  their  original  determination,  and  then  the  parties  would  have  been 
saved  the  [96]  trouble  of  preferring  these  different  appeals  which  have  been  attended 
with  such  enormous  expense. 

If  I  liad  thought  that  any  thing  could  have  been  gained  by  an  issue,  I  would  un- 
questionably have  sent  this  case  to  a  jury.  But  this  question  comes  before  us  to  be 
inquired  iiitO',  after  aU  those  who'  could  give  the  best  account  of  the  matter  have  fallen 
into  the  grave ;  and  I  am  afraid  that  it  would  now  be  useless  to  direct  an  issue.  I  do 
not  abstain  from  sending  the  question  to  a  ]\\ry.  because  I  have  not  the  highest  respect 
for  the  Jury  Court  of  Scotland,  and  particularly  for  the  learned,  and  intelligent,  and 
excellent  person  who  presides  in  that  Court.  But  neither  he  nor  the  jury  can  get  at  the 
facts  by  a  trial,  unless  there  are  witnesses  to  state  them,  and  witnesses  cannot  be  had 
in  this  case,  for  the  reasons  which  I  have  stated. 

But  besides  this,  there  is  another  point  on  which  the  case  might  be  decided. 
By  this  instrument,  one  of  the  most  extraordinary  I  have  ever  seen,  and  one  executed 
under  circumstances  the  most  calculated  to  excite  suspicion  that  I  have  ever  known, 
the  lady  released  every  right  of  evei-y  description  which  she  had,  and  which  it  was 
possible  for  her  to  relea.se — a  circumstance  which,  in  my  mind,  goes  ver}'  far  to  show 
that  an  undue  advantage  has  been  taken  of  her.  If  tlie  deed,  witli  the  discharge,  be 
valid,  it  put  her  into  this  situation  that  it  gave  to  her  father,  Mr.  Ewen,  a  power  to 
dispose  of  this  property,  which  otherwise  he  had  not  by  law.  because  by  law  a  portion 
of  it  was  secured  to>  her,  independently  of  the  first  deed.  If  he  has  legally  disposed  of 
it,  it  is  gone,  and  the  daughter  cannot  now  lie  heard  to  dispute  the  transaction.  And 
that  brings  us  to  the  question — has  he  legally  disposed  of  the  property?     I  am  of 
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opinion  that  he  has  not  legally  disposed  of  it ;  and  that  the  deed  by  which  he  attempted 
[97]  to  rob  his  family,  in  order  to  procure  for  himself  an  empty  name,  is  a  void  instru- 
ment. I  wish  we  could  find  some  mode  of  getting  rid  of  all  deeds  of  this  description, 
by  which  people  cheat  tlieir  families  of  the  property  which  belongs  to  them,  in  order 
to  make  it  a  sacrifice  to  their  own  vanity. 

I  am  of  opinion  that  tlie  deed  is  void  on  the  ground  that  it  is  too  uncertain  to  be 
carried  into  e.xecution.  It  is  impossible — I  defy  any  Judge  to  give  directions  on 
wliich  it  can  be  carried  into  execution.  I  agree  witli  the  learned  Lord  in  the  Court 
below,  wlio  says  that  a  little  confusion  or  ambiguity  is  not  to  vacate  a  deed.  God 
forbid  tJiat  it  should ;  for  if  it  did,  few  would  be  the  deeds  that  would  stand.  I  say, 
and  I  state  tliis  as  my  principle,  that  in  order  to  vacate  a  deed  on  the  ground  of  ob- 
scurity, the  obscurity  must  be  such  as  tO'  render  it  impossible  to  put  such  a  construc- 
tion upon  it  as  tliat  it  can  be  carried  into  execution  ;  and  I  wiU  even  go  this  length, 
that  if  any  part  of  it  can  be  well  executed,  that  part  ought  to  stand,  if  it  be  not  con- 
trolled by  something  else.  But  I  put  the  case  on  this  ground,  tliat  the  deed  cannot  be 
executed  at  all ;  and  I  undertake  to  demonstrate  this  to  your  Lordships. 

This  deed,  dated  October  1821,  was  made  two  days  before  the  death  of  the  maker  ; 
but  I  do  not  put  the  objection  at  all  on  tlie  ground  of  deatli-bed,  because,  as  has  been 
properly  obsei-ved,  that  objection  does  not  properly  apply  to  personal  property.  But 
it  appears  tliat  twO'  days  before  his  death,  and  while  on  his  death-bed,  he  executed  a 
deed  of  settlement,  which,  after  making  some  small  provisions  for  some  members  of 
his  family,  and  some  small  bequests  to  certain  charitable  institutions,  proceeds  as 
follows :  "  For  payment  to  the  magistrates  and  town-council  of  the  town  of  [98] 
Montrose,  the  place  of  my  nativity,  and  the  ministers  or  clergymen  of  that  town,  of 
whatever  sect  or  denomination  of  Christians  they  may  be,  or  tO'  any  one  or  more  of 
their  number  who  may  be  appointed  by  them  to  receive  the  same,  of  the  sum  of 
£6000." 

Now  here,  to  apply  my  own  principle,  I  say,  that  if  we  could  see  how  tO'  apply  the 
£6000,  but  could  not  see  how  to  applj'  the  residue,  and  the  accumulations  on  the 
residue  of  the  property,  I  should  have  said  that  the  deed  might  be  good  as  to  the 
£6000,  although  bad  as  to  the  rest.  But  I  will  show  your  Lordships  that  the  £6000, 
and  the  residuary  property  must  all  go  together  by  the  words  which  create  sO'  much 
confusion.  "  For  the  foundation  and  establishment  of  an  hospital  in  Montrose, 
similar  to  Robert.  Gordon's  hospital  in  Aberdeen,  for  maintenance,  clothing,  and 
education  of  the  lawful  sons  and"  grandsons  of  decayed  burgesses,  etc.  of  tlie  said 
town  of  Montrose;  and  which  sum,  and  interest  and  profits  arising  therefrom,  shall 
remain  vested  in  the  said  magistrates,  etc.  to  be  laid  out  for  the  purposes  aforesaid, 
under  such  rules,  etc.  as  I  shall  appoint  by  my  separate  deed  or  writing  under  my 
hand,  (he  did  no  such  thing,)  and  failing  any  such  deed  or  writing,  under  rules  and 
regul.ations  similar  to  tliose  now  existing  for  the  government  and  management  of 
Robert  Gordon's  hospital  in  Aberdeen  aforesaid." 

As  to  the  rules  for  the  government  and  management  of  the  charity,  which  the 
maker  of  this  deed  wished  to  establish,  I  think  the  deed  sufficiently  clear  on  that 
subject,  if  we  only  know  when  the  trustees  are  to  begin  to  have  any  thing  to  manage, 
since  they  are  directed  to  regulate  themselves  according  to  the  rules  and  regulations 
of  Gordon's  hospital,  and  with  such  additions  tO'  or  alterations  thereon  as  might  be 
made  by  [99]  tlie  trustees,  and  which  they  were  emjjowered  to  make.  Tliis,  on  the 
authority  of  a  case  which  I  shall  mention  by  and  by,  is  quite  sufficient:  and  most 
persons  who  make  dispositions  of  this  kind  give  to  those  who'  have  to  execute  the 
trust  authority  to  make  such  regulations.  Then  he  goes  on  to  say,  "  and  witli  respect 
to  the  rest,  remainder  and  residue  of  my  means,  property  and  estate,  etc.  I  hereby 
will,  direct  and  appoint  such  residue  and  remainder  to  be  paid,  or  conveyed  and  made 
over  by  my  said  trustees  to  the  said  magistrates  and  town-council,  and  clergymen  of 
Montrose,  or  to  any  one  or  more  of  their  number  authorized  by  tlieiii  to  receive  the 
same,  as  an  addition  to  and  to  be  employed  for  the  same  ends  and  purposes  with  the 
foresaid  legacy  of  £6000  :  declaring,  that  the  said  sum  and  residue  shall  be  payable 
by  my  said  trustees  at  the  first  term  of  Whitsunday  or  Martinmas  that  shall  happen 
twelve  months  after  my  decease,  or  as  soon  thereafter  as  the  funds  under  trust  can  be 
realised  :  Also  declaring,  as  it  is  hereby  specially  provided  and  declared,  that  neither 
the  said  sum  and  residue,  nor  any  part  thereof,  shall  be  diverted  at  any  time  from  the 
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uses  and  purposes  for  wliicli  the  same  is  hereby  destined,  or  applied  to  any  other  use 
or  purpose  whatever;  and  the  said  magistrates  and  town-council,  and  clergymen, 
shall  lend  out  the  free  balance  of  tlie  interest  and  profits  arising  from  the  said  sum 
and  residue,  evei-y  year,  on  such  heritable  or  personal  security  as  they  may  deem  suffi- 
cient at  the  time,  so  as  the  saiue  may  accumulate,  with  the  additional  interest  arising 
thereon,  until  the  principal  sums,  and  accumulated  interests,  shall  amount  to  the  sum 
of  £  sterling,  when  the  same  shall  be  stocked,  secured  and  employed  upon  lands, 

bonds,  obligations,  or  other  sufficient  security,  from  time  to  [100]  time,  for  erecting 
and  maintaining  the  foresaid  hospital,  and  for  the  maintenance,  clothing  and  educa^ 
tion  of  boys  of  tlie  description  above  mentioned." 

Your  Lordships  will  therefore  observe  that  the  £6000  and  the  residue  were  to  be 
put  out  in  tJie  manner  directed,  at  interest,  and  that  the  interest  was  to  go  on  accumu- 
lating till  it  amounted  td  sterling;  and  tiU  it  has  accumulated  to  tlie  sum  of 
sterling  the  trustees  can  build  no  hospital,  and  can  do  no  act  whatever  in  the 
execution  of  this  trust.  Now  when  does  the  fund  amount  to  this  sum  of  blank 
pounds?  Is  it  after  the  national  debt  shall  have  been  paid,  or  before?  No  human 
being  can  possibly  tell.  I  say  then,  that  unless  you  can  give  some  meaning  to  the 
blanks  it  is  a  trust  that  cannot  by  possibility  be  executed.  A  noble  Lord  once  said, 
on  the  very  seat  in  which  I  am  now  sitting,  that  it  was  not  for  wise  people  to  put 
fools  nonsense  into  sense;  but  it  is  impossible  for  any  person,  wise  or  otherwise,  to 
put  any  construction  upon  this.  Then  the  deed  says  also,  for  the  clothing,  mainten- 
ance, etc.  of  boys.  How  many  boys?  One?  One  hundred?  or  One  tliousand? 
The  sums  constituting  the  provisions,  and  the  objects  to  be  provided  for,  are  equally 
uncertain.  If  the  sums  and  objects  had  been  certain,  the  rules  and  regulations  are 
sufficiently  provided  for  ;  but  they  can  never  be  called  into  existence  till  yon  get  rid 
of  the  difficulties  which  I  have  mentioned.  I  think  this  deed  is  to  be  accounted  for 
in  this  way :  This  man,  when  he  executed  this  deed,  was  within  two  days  of  the  period 
of  his  death,  but  did  not  think  that  he  was  to  die  so'  soon,  for  at  the  time  he  contem- 
plated the  execution  of  anotlier  deed  by  which  certain  directions  were  to  be  given  to 
the  trustees.  Wliat  is  the  inference  from  that?  That  this  [101]  poor  man,  not  think- 
ing he  was  so  near  his  end,  left  the  instrument  in  this  imperfect  state,  contemplating 
that  it  would  please  Providence  to  allow  him  time  tO'  complete  it.  but  such  was  not  the 
case. 

My  Lords,  we  have  been  referred  to  one  case  on  this  subject,  and  to  one  case  only  ; 
and  I  think  I  have  already  given  an  answer  tO'  that  case,  by  stating,  that  in  this  case 
if  any  part  of  the  deed  could  be  executed  it  ought  to  be  executed,  although  the  i"est 
should  be  incapable  of  execution.  The  case  I  allude  to  was  decided  by  your  Lordships, 
when  you  were  assisted  by  a  learned  Judge,  whose  decease  we  all  lament,  I  mean  that 
excellent  man  the  late  Lord  Gilford,  and  I  subscribe  to  every  syllable  that  was  said 
on  that  occasion  by  his  Lordship.  Now  what  was  that  case?  In  that  case.  Hill  and 
others  were  Appellants,  and  Burns  and  others  were  Respondents,  and  it  was  of  this 
description:  Alexander  Hood,  of  the  island  of  Montserrat,  after  bequeathing  certain 
legacies,  conveyed  the  residue  of  his  estate,  real  and  personal,  amounting  to  £.30,000 
to  his  sister  Mary  Hood,  of  Glasgow,  and  her  heirs,  for  ever.  Thereafter  she  executed 
a  tru.st  settlement  in  favour  of  tlie  Respondents  as  trustees,  in  which,  after  giving 
legacies  to  different  individuals,  she  directed  the  residue  of  her  estate — the  residue 
as  it  existed  at  the  time — which  makes  a  great  difference  between  that  case  and  the 
present — to  be  applied  to  charitable  purposes  in  these  terms :  "  I  appoint  the  residue 
of  my  said  estate  to  be  applied  by  my  said  trustees,  and  their  foresaids,  in  aid  of  the 
institution  for  charitable  and  benevolent  purposes  established,  or  to  be  established, 
in  the  city  of  Glasgow,  or  neighbourhood  thereof,  and  that  in  such  way  or  manner, 
and  in  such  proportions  of  the  principal  or  capital,  or  of  the  interest  or  annual  pro- 
ceeds of  the  sums  so  to  be  appropriated  [102]  as  to  my  said  trustees  and  their  fore- 
saids shall  seem  proper  ;''  declaring,  "  and  I  hereby  expressly  declare  that  they  shall 
be  the  sole  judges  of  the  appropriation  of  the  said  residue  for  the  purposes  aforesaid." 
Now  what  was  the  question  in  that  case?  It  was  argued  that  it  was  necessary  that 
the  Lady  should  have  distinctly  stated  who  were  the  objects  of  her  bounty,  and  Lord 
Gilford  said.  No,  it  is  not  necessaiy  for  the  Lady  distinctly  to  state  who'  are  the 
objects  of  her  bounty.  She  says  it  is  in  aid  of  all  the  charitable  institutions  existing, 
or  which  are  hereafter  to  exist  in  Glasgow  ;  and  in  order  that  there  may  be  no  un- 
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certainty  she  leaves  it  to  tlie  trustees  to  decide  who  were  to  be  the  objects  of  her 
bounty.  Now  your  Lordships  perceive  that  there  is  not  that  uncertainty  in  tluit 
case  which  exists  in  the  present.  There  tlie  eixtent  of  the  fund  was  ascertained,  and 
the  power  over  it  was  given  to  trustees,  and  the  mode  in  which  it  was  to  be  managed 
and  applied  was  left  to  tJieir  discretion.  In  the  judgment  in  that  case  Lord  Gilford 
goes  into  a  learned  argument,  and  refers  to  a  great  many  cases,  with  which  I  shall 
not  trouble  your  Lordships,  but  evei-y  one  of  them  stands  on  the  same  principle  as  that 
which  Lord  Gifford  decided  ;  and  that  was,  that  there  were  a  certain  fund  ;  and  the 
only  ambiguity  was  as  to  the  appropriation;  and  in  all  tliese  cases  that  difficulty  is 
got  over  by  a  large  discretion  vested  in  the  trustees  ;  but  here  no  discretionary  power 
is  vested  in  the  trustees.  If  it  had  been  said  in  this  deed,  "  the  trustees  shall  begin 
to  build  as  soon  as  they  shall  have  accumulated  such  a  fund  as  they  think  equal  to 
the  purpose,"  that,  in  my  view,  would  have  obviated  the  difficulty,  because  then  the 
time  when  the  hospital  was  to  be  built  would  be  left  to  the  discretion  of  the  trustees  ; 
but  tliere  is  no  such  discretionary  power  left  with  them,  [103]  or  with  any  body  else, 
and  it  was  quite  uncertain  what  Ewen's  own  intention  was  on  the  subject. 

It  is  with  regret  that  I  feel  it  my  duty  to  advise  your  Lordships  to  reverse  the 
decision  of  the  Court  below,  for  which  I  have  the  greatest  respect,  but  in  doing  so  I, 
most  conscientiously,  exercise  my  own  judgment.  I  have  done  so  in  this  case,  which 
I  considered  of  so  much  importance,  that  during  a  large  portion  of  the  night  which 
has  intervened  between  the  time  when  this  case  was  under  discussion  yesterday  and 
this  morning,  it  has  occupied  my  thoughts  ;  and  after  having  given  it  the  most  atten- 
tive and  anxious  consideration,  I  feel  myself  bound  to  recommend  to  your  Lordships 
to  reverse  tlie  judgment  of  the  Court  below,  and  tO'  declare  that  the  two  deeds  which  I 
have  mentioned  ought  to  \x  reduced. 

Judgment  reversed  accordingly. 


[104]  APPEAL 

Fro.m  the  Court  of  Ses.«ion. 

STEXENSON,— Appellant :  ROW A^D,— Respondent. 

[Mews'  Dig.  xi.  968;  S.C.  5  Scots.  R.R.  (H.L.)  317;  and  see  i  Wils.  and  Sh.  177; 
5  Shaw  90.3  ;  6  Shaw  272.  Cp.  6  Q.  and  F.  202  ;  and  Clark  v.  Sim,  1833,  6  Wils. 
and  Sh.  452.] 

A  law  agent  employed  to  prepare  an  heritable  bond  states  the  manner  of  holding 
in  this  way;  the  grantor  is  taken  bound  "  to  infeft  and  seise  the  said  Henry 
Wardrob  and  his  foresaids,  on  our  own  expenses,  in  the  lands  and  others 
above  disponed,  to  be  holden  from  me,  of  and  under  my  immediate  lawful 
superiors  thereof,  in  the  same  manner  as  I  hold  the  saane  myself,  and  for 
payment  of  the  same  feu-duties  as  I  pay  or  am  bound  to  pay  therefor." 

The  agent  neglects  to  procure  confirmation  from  the  superior,  in  consequence 
of  which  his  employer,  the  grantee,  loses  his  money. 

Held  by  the  House  of  Lords,  affirming  a  judgment  of  the  Court  of  Session,  that 
this  was  a,  public  holding,  and  invalid  for  want  of  confirmation  ;  and  that  the 
agent,  having  chosen  to  depart  from  the  usual  practice  of  introducing  the 
double  manner  of  holding,  and  having  neglected  to  procure  confirmation,  was 
bound  to  make  good  the  loss. 

Secus,  if  it  had  been  a  mistake  in  a  nice  and  difficult  point  of  law. 

Rowand,  a  banker  in  Glasgow,  being  willing  to  advance  £1000  in  loan  to  Mr. 
Campbell,  of  Lochend,  on  heritable  security,  and  not  wishing  that  Mr.  Campbell 
should  know  that  the  money  came  from  him,  employed  Stevenson,  a  writer  in 
Glasgow,  to  offer  the  loan  to  Mr.  C.  in  the  name  of  a  Mr.  Wardrob,  a.  partner  of 
Rowand.  Mr.  C.  accepted  it,  and  Rowand  employed  Stevenson  to  prepare  the 
security.  The  [105]  security  was  prepared  and  executed  in  December  1817,  and 
handed  over  to  Mr.  Rowand,  who  thereupon  advanced  the  money  to  Mr.  C.  There 
was  some  dispute  afterwards  whether  it  was  handed  over  to  Rowand  by  Stevenson  as 
a  complete  and  valid  security  over  the  lands.  It  appeared  that  Stevenson  had  said 
to  Rowand  at  tJie  time,  that  something  remained  to  be  done  ;  but  it  turned  out  that 
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this  referred  merely  to  au  assiguatiou  of  tlie  security  to  be  made  by  Wardrob  to 
Rowand,  wiiicli  was  accordiiifrly  made. 

In  August  1820,  Sir  Colin  Campbell,  and  a  Captain  Patrick  Campbell,  lent  Mr. 
C.  £5250  on  security  of  the  same  lands  of  Loehend.  Afterwards  Mr.  C.  became 
embarrassed  ;  tlie  value  of  hind  was  depressed  ;  and  it  was  found  that  the  price 
that  could  be  got  for  the  estate  of  Loehend  would  not  nearly  pay  tJie  money  secured  on 
it;  and  the  result  was,  that  a  sequestration  was  applied  for  and  awarded. 

Sir  C.  and  Captain  Campbell  then  looked  narrowly  into  the  piior  securities,  and 
discovered,  that  in  the  heritable  bond  in  favour  of  Wardrob  this  was  the  only  manner 
of  holding  introduced  ;  viz.  Mr.  C.  was  taken  bound  "  to  infeft  and  seise  the  said 
Henry  Wardrob  and  his  foresaids,  in  the  lands  and  otliers  above  disponed,  to  !>e 
liolden  from  me  of  wtul  under  my  immediate  lawful  superiors  thereof,  in  the  same 
manner  as  I  hold  the  same  myself,  etc."  There  was  no  charter  of  confirmation.  The 
precept  of  sasine  which  followed  made  no  mention  of  any  particular  manner  of 
holding,  but  simply  granted  warrant  to  infeft  Wardrob,  his  heirs  and  assignees,  in 
the  lands  mentioned  in  the  previous  part  of  the  deed. 

The  state  of  the  law,  and  the  practice  on  the  subject,  was  thus  described  in  the 
case  for  the  Respondent  Rowand. 

[106]  "  According  to  the  feudal  usages  adopted  in  Scotland  all  heritable  properly 
is  supposed  to  be  held  under  some  superior  or  over-lord.  It  sometimes,  tliough 
rarely,  occurs,  that  the  immediate  superior,  when  he  conveys  or  feus  his  property, 
prohibits  the  disponee  or  vassal  from  sub-feuing  the  lands,  or  from  granting  any 
conveyance  of  them,  to  be  held  of  himself,  or  of  any  other  superior  than  the  one  by 
whom  tlie  original  conveyance  is  granted.  Even  when  such  a  clause,  prohibiting 
sub-iufeudation,  occurs  in  a.  title,  it  is  not  held  to  apply  to  heritable  securities, 
which  are  mere  burdens  upon  the  property,  and  which  are  in  general  expressly 
excepted  in  such  prohibitory  clauses.  Accordingly,  the  uniform  practice  of  pre^ 
paring  lieritable  securities  is  to  grant  an  obligation  engaging  to  infeft  the  disponee 
or  lender  of  the  money,  by  the  double  maimer  of  holding,  either  of  and  under  the 
giantor's  superior,  which  is  called  a  public  holding,  or  of  and  under  the  grantor  of 
the  bond  himself,  which  is  called  a  base  holding.  This  last  creates  a  species  of  sub- 
feu,  which,  as  soon  as  the  infeftment  is  recorded,  is  effectual  against  all  third  parties. 
If  ii  public  holding  be  intended,  the  infeftment  is  not  good  till  confirmed  by  the 
superior  under  whom  the  lauds  are  to  be  held,  Ijecause  no  one  but  himself  can 
authorize,  or  grant  warrant,  for  such  an  infeftment.  Even  where  there  is  the  most 
express  prohibition  against  sulvinfeudation,  the  uniform  practice  is  to  grant  warrant 
foi  the  double  manner  of  holding  ;  because  the  base  holding,  though  not  good  against 
the  original  superior,  is  effectual  against  all  the  world  beside.  It  is  the  uniform 
practice,  therefore,  in  preparing  heritable  securities,  to  create  a  base  holding,  not 
merely  because  it  is  a.  very  rare  occurrence  in  any  set  of  title-[107]-deed8  to  find  this 
prohibited,  but  also  because,  where  this  occurs,  the  superior  has  generall}'  no  interest 
to  challenge  it,  and  no  other  person  can  do  so.  On  the  other  hand,  no  cautious  and 
intelligent  practitioner  ever  thinks  of  framing  an  heritable  security,  with  a  public 
holding  only,  because  till  the  infeftment  shall  be  confirmed  by  tJie  superior,  it  is 
utterly  invalid.  Accordingly,  till  recently,  no  example  of  this,  kind  had  occurred  in 
practice  ;  but  some  law  agents  in  Glasgow,  either  from  ignorance  of  the  feudal  usages, 
or  from  a  desire  to  innovate  upon  established  forms,  or  from  mere  inadvertence  and 
carelessness,  have  prepared  heritable  securities,  omitting  the  base  holding,  and  giving 
infeftment  to  be  held  of  the  grantor's  superior,  while,  at  tlie  same  time,  thev  liave 
neglected  to  apply  for  or  obtain  tlie  superior's  confirmation  to  this  proceeding.  The 
consequence  is,  that  the  intervening  bankruptcy  of  the  grantor  of  the  bond,  Ijefore 
such  confirmation  was  obtained,  has  rendered  the  security  altogetliei  void  and  useless. 
Tliat  such  a  blunder  is  a  very  gros,s  one  on  the  part  of  any  legal  practitioner  can- 
not be  doubted.  Every  style-book,  as  well  as  the  invariable  practice  of  all  men  of 
business,  would  be  sufficient  to  show  iiny  person,  of  the  most  moderate  acquirements, 
(even  though  he  were  totally  ignorant  of  the  principles  which  regulated  the  different 
clauses),  how  a  proper  heritable  security  should  be  framed." 

Sir  Colin  and  Captain  Campbell  therefore  objected  to  Wardrob's  security  that  it 
uiust  be  postponed  to<  theirs,  as  it  was  a  public  holding  unconfirmed,  on  wliicli  there 
could  be  no  valid  infeftment  in  the  lands.     But  in  answer  to  this  it  was  ura:ed,  that 
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as  the  precept  of  sasine  was  general  and  indefinite,  and  made  no  [108]  reference  to 
the  manner  of  holding,  the  infeftment  upon  it  might  be  considered  as  applying  tO' 
a  base  holding  and  constituting  a.  base  fee.  On  the  other  hand  it  was  contended, 
that  the  precept  of  sasine  must  be  construed  in  reference  to  the  manner  of  holding 
specified  in  the  previous  part  of  the  deed,  and  that  tlie  sasine  was  tlierefore  null 
without  confirmation  by  the  superior.  The  point  wa«  brought  before  the  Court  by 
petition  from  Sir  Colin  and  Captain  Campbell,  praying  that  Wardrob  might  be 
postponed  in  the'  rouping  of  the  creditors ;  in  other  words  that  it  might  be  found  that 
his  infeftment  was  not  a  base  infeftment,  but  a.  public  infeftment  unconfirmed. 

■■'  When  this  point  came  first  tO'  be  discussed  before  tlie  first  division  of  the  Court 
of  Session,  a  considerable  difference  of  opinion  prevailed  upon  the  Bench.  Two  of 
the  Judges  were  of  opinion  that,  as  the  precept  of  sasine  made  no  reference  to  any 
manner  of  holding,  the  infeftment  might  be  construed  base;  but  the  majority  were 
of  a  different  opinion,  and  held,  that  where  any  manner  of  holding  was  specified 
in  the  deed,  the  precept  of  sasine,  and  the  infeftment  following  upon  it,  must 
necessarily  be  construed  in  reference  to  this  manner  of  holding ;  and,  consequently, 
that  Mr.  Wardrob's  infeftment  was  null  till  confirmed  by  the  superior.  All  the 
Judges,  however,  concurred  in  opinion  that  the  agent  who  in  preparing  such  a 
security  had  deviated  so  far  from  the  ordinary  form  as  to  raise  such  a  question,  was 
much  to  blame.  When  it  was  so  easy  to  avoid  any  question,  and  to  render  the 
security  undoubted,  by  merely  inserting  the  usual  clauses  to  be  found  in  every  style- 
book,  an  agent  who  deviated  from  the  common  course  incurred  much  responsibility ; 
and  even  though  his  new  form  might  not  have  been  [109]  found  to-  invalidate  tlie 
security,  he  was  unquestionably  to  blame  for  preparing  it  in  such  a  strange  manner 
at:  to  raise  a  question  regarding  it,  and  to  involve  his  employer  in  a  litigation  as  to 
its  validity. 

"  The  question  at  issue  appeared  doubtful  to  some  of  the  Judges,  and  there  was 
a  natural  leaning  to  support,  if  possible,  a  security,  of  which  the  competing  creditors 
had  full  knowledge,  when  they  lent  their  money  to  Mr.  Campbell.  The  Court, 
accordingly,  upon  advising  a  reclaiming  petition  for  the  present  Respondent,  with 
answers  for  Sir  Colin  and  Captain  Campbell,  being  desirous  to  sift  the  matter  to  the 
bottom,  and  to  ascertain  whether  legal  grounds  might  not  be  found  for  supporting 
the  security  in  question,  appointed  a  hearing  in  presence.  But  the  result  of  tliis 
hearing  was  to  satisfy  all  tlie  Judges,  with  the  exception  of  Lord  Hermand,  that  the 
blunder  which  had  been  committed  by  the  Appellant  was  fatal  to  the  security,  and 
that  it  was  impossible  consistently  with  feudal  rules,  to  hold  the  infeftment  in  question 
as  a  base  infeftment,  or  in  any  other  light  than  as  a  public  infeftment  unconfirmed  ; 
o) ,  in  other  words,  as  a  mere  nullity.  The  security,  therefore,  which  the  Respondent 
had  employed  the  Appellant  to  prepare,  was  set  aside." 

Rowand  then  having  obtained  his  assignation  from  Wardrob  brought  his  action 
of  relief,  and  had  judgment  (February  1828)  in  his  favour,  and  from  this  judgment 
Stevenson  appealed,  and  the  material  reasons  assigned  for  him  were  these : 

"  A  law-agent  is  bound  to  obey  the  instructions  given  to  him  by  his  employer,  and 
if  he  exceed  or  fall  short  of  these  instructions,  he  may  be  justly  made  liable  for  the 
damages  which  result  from  his  [110]  disregard  of  them.  But  if  he  strictly  adhere  to 
tliese  instructions,  no  responsibility  can  attach  to  him.  Now,  in  the  present  case,  tlie 
Appellant  was  instructed  to  prepare  an  heritable  bond  and  disposition  in  security 
by  Mr.  Campbell  tO'  Mr.  Wardrop,  with  a  sasine  on  that  bond,  and  an  assignation  by 
Mr.  Wardrop  to  the  Respondent.  He  was  not  instructed  or  empowered  to  do  more  ; 
and  all  this  he  performed.  The  Respondent  has  not  offered  to  prove  that  his  instruc- 
t'ons  were  more  ample  than  they  are  now  stated,  and  therefore  he  has  no  claim  on 
the  ground  of  disobedience  to  instructions." 

"  Even  if  tlie  Appellant  had  delivered  the  security  to  the  Respondent  as  com- 
plete, he  could  not  have  justly  been  made  liable  for  the  debt,  because  a  law  agent  is 
ai  t  responsible  for  an  error  in  cases  admitting  of  reasonable  doubt,  but.  is  liable 
only  for  gross  neglect  or  ignorance.  The  security,  as  it  actually  stood  when  delivered 
to  the  Respondent,  although  not  completed  in  the  manner  desired  and  proposed  by 
tl'e  Appellant,  was,  in  the  opinion  of  the  most  eminent  of  the  Profession,  sufficiently 
valid.  The  professor  of  law,  when  consulted  with  regard  to  its  validity,  thus  ex- 
pressed himself :    '  I  cannot  hold  tlie  obligation  to  infeft  as  expressed  in  this  deed 
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TO  be  conclusive  in  characterizing  as  a  public  infeftmeut  only,  a  seisin  which  lias 
b(  en  taken  on  an  indefinite  precept,  granted  as  the  bond  bears,  "  to  the  end  that  tlie 
said  H.  Wardrob  may  be  immediately  infeft."     I  talie  this  precept  to  be  perfectly 
sufficient  as  a  warrant  for  an  immediate  base  infeftment,  and  that  therefore  Mr. 
Wardroh's  secimty  is   unexceptionable.'     Lord   Balgray,   when  the  cause  was  fii-st 
advised,  was  of  the  same  opinion  with  the  [111]  learned  professor.     '  The  question 
then  is,'  said  his  Lordship,  'how  are  we  to   interpret  this  precept?     Is  it  an   in- 
definite precept,  which  is  applicable  either  to  a  base  or  a  public  holding,  or  is  it  con- 
fined to  tlie  latter  species  of  holding?     I  am  of  opinion  tliat  it  is  an  indefinite  precept, 
and,  therefore,  tliat  tfie  sasine  taken  upon  it  confers  a  r/oocl  and  effectual  right.' 
At  tlie  same  time  advising  the  Lord  President  agreed  with  Lord  Balgray:   '  The  in- 
feftment,' said  his  Lordship,  '  is  given  in  order  to  vest  the  right  of  property  ;  and 
tlie  precept  shows  that  the  disponer  unquestionably  meant  tO'  grant  two  modes  of 
holding.     Now  in  the  case  of  Graham,  Lord  Braxfield  held,  that,  although  there  was 
a  public  holding,  yet  the  precept  of  sasine  made  Mr.  Graham  and  his  ancestors  to 
hold  base.     That  judgment  was  acquiesced  in.     I  am  therefore  of  opinion  that  tltere 
is  here  an  effectual  base  holding,  and  consequently  a  good  security   in  favour  of 
Rowand.'     And  at  the  last  advising  Lord  Hermand,  who  had  formerly  expressed  a 
different  opinion,  came' at  last  to  be  convinced  that  the  infeftment  was  to  be  con- 
sidered as  a  base  infeftment,  and  therefore  valid.     And  admitting  that  this  was  a 
nice  and  difficult  question,  his  Lordship  concluded  with  stating:    'Perhaps   if  the 
word  allenarly  had  been  introduced  here  this  might  have  limited  the  disposition  to  a 
public  holding.     There  is  an  authority  in  Lord  Stair  to  that  effect.     I  am  therefore 
for  altering  the  interlocutor ;'  that  is,  for  finding  that  the  security  was  valid.     Now, 
when  so  many  eminent  persons,  distinguished  by  legal  knowledge  and  abilities,  were 
of  opinion  that  this  security,  as  it  stood,  was  valid,  it  would  be  inconsistent  with  the 
principles  of  law  and  justice,  to  hold  that  a  conveyancer  who  has  only  [112]  erred 
along  with  them,  should  be  visited  for  his  error  with  the  heavy  penalty  of  making 
good  the  debt.     The  general  rule  is,  that  a  professional  man  spondet  peritiaia  artis ; 
hut  he  is  not  required  to  possess  the  highest  degree  of  skill  which  any  judge  or  lawyer 
can  possess.     If  the  matter  be  such,  that  judges  and  lawyers  may  hold  different 
opinions  concerning  it  without  impeachment  of  that  knowledge  and   talents,  the 
mistake  of  a  law-agent  on  such  a  point  does  not  indicate  that  his  skill  is  less  than 
that  which  the  law   requires  of  him.     This  is  the  doctrine  in   both   parts  of  the 
island.     In  the  Scotch  case  of  M'Lean  v.  Grant,  15th  Nov.   1805  [No'.  2,  App.  Re- 
paration], the  report  bears  that  '  the  general  doctrine  of  the  responsibility  of  a  man 
of  business  by  error,  arising  from  gross  ignorance,  or  wUful  negligence,  was  re- 
cognized by  all  tlieir  Lordships.     The  difference  of  opinion  in  this  ease  regarded 
entirely  the  degree  of  blame  tO'  be  attached  to  the  Defender,  which  a  majority  of  the 
Court  ultimately  tliought  not  to  be  of  such  an  extent  as  to  subject  him  in  damages.' 
In  the  English  case  of  Vitt  v.  Talden  (Burr  200),  Lord  Mansfield  said,  '  An  attorney 
ought  not  to  be  liable  in  cases  of  reasonable  doubt.'     In  Baker  v.  Chandless  (3  Camp. 
97),  Lord  Ellenborough  laid  it  down,  '  That  an  attorney  is  only  liable  for  crassa 
negligentia.'     But  crassa  negligetvtia  cannot  be  urged  against  the  Appellant;  and 
the  opinions  above  quoted  sho'W  that  there  was  room  at  least  for  reasonable  doubt. 
Indeed,  the  diversity  of  opinions  on  the  bench  in  the  case  of  Grant  v.  M'Leay,  1st 
Jan.  1791  [Bell's  Cases,  319],  was  held  sufficient  to  excuse  the  agent.     His  defence  was 
rested  on  the  difficulty  of  the  professional  question,  which  he  proved  by  the  fact,  that 
in  tlie  original  question  the  judgments  of 'the  Court  had  varied,  and  this  was  [113] 
sustained  a  justification.     The  case  of  Lang  v.  Strufhers  [2  Wils.  and  Sh.  536  :  4 
Scots  R.R.  (H.L.)  965],  decided  on  appeal  during  the  last  session,  is  not  adverse  to 
the  Appellant;  for  it  difl'ered  from  the  present  case  in  many  points,  and  particularly 
in  this  material  respect,  that  Mr.  Lang  had  the  title-deeds  before  him  when  he  pre- 
] tared  tlie  security,  and  saw  that  they  contained  an  express  prohibition  of  the  holding 
de  me.     Without  a  confirmation,  therefore,  he  saw  that  an  infeftment  in  the  pro- 
perty was  ineffectual ;  and  yet  he  omitted  to  take  this  step,  or  to  advise  it  to  be 
taken.     But  in  the  present  case,  the  titles  contained  no  such  prohibition  ;  and,  there- 
fore, according  to  the  opinions  above  given,  infeftment  in  tlie  indefinite  precept  was 
valid  as  a  base  infeftment.     This  too  was  tlie  general  opinion  of  law-agents  or  con- 
veyancers, in  which  accordingly  they  modelled  their  practice.     The  Appellant  tried 
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no  new  experiment  in  conveyancing  ;  for  the  Respondent  himself,  in  the  competition 
with  Campbells,  expressly  stated,  that  loans  to  tlie  amount  of  half  a  million  were  held 
in  Glasgow  and  its  vicinity  on  securities  similar  tO'  the  one  in  question  ;  and  he  there- 
fore ]ileaded  that  the  en iii munis  error,  if  there  was  an  error,  ought  to  protect  his 
security.  But  an  agent  who  follows  the  ordinary  practice  cannot  be  presumed  to  be 
deficient  in  ordinary  skill ;  when  that  practice  is  sanctioned  by  the  highest  legal 
opinions,  he  cannot  be  charged  with  crassa  negligentia  out  imperitia ;  and  these  are 
the  only  grounds  on  which  a  law-agent  can  be  held  responsible  for  damages." 

The  reasons  assigned  for  the  Respondent  were. 

First,  Because  the  Appellant,  holding  himself  out  as  a  regular  conveyancer,  is 
bound  to  repair  to  the  Respondent  the  loss  occasioned  by  the  gi-oss  blunder  [114] 
in  the  heritable  security  above  mentioned.  It  was  unnecessary  and  unusual  to  pre- 
pare an  heritable  security  with  only  one  manner  of  holding,  but  if  the  Appellant 
thought  fit  to  deviate  from  the  ordinai-y  form,  he  ought  tO'  have  completed  the 
security,  by  obtaining  confirmation  from  the  superior.  This  was  as  essential  as, 
in  the  ordinary  case,  it  is  to  register  tlie  instrument  of  sasine,  or  to  perform  any 
other  part  of  ordinary  and  well-known  duty.  It  was  improper  for  the  Appellant 
to  deviate  from  the  ordinary  form  in  preparing  this  security.  Had  he  adliered  to  it, 
confirmation  would  not  have  been  necessary,  and  the  Respondent's  security  would 
have  been  as  effectual,  without  confirmation,  as  were  the  securities  prepared  by  the 
other  conveyancers.  It  is  impossible  to  conceive  a.  grosser  blunder  than  that  com- 
mitted by  the  Appellant ;  and  it  would  be  unjust  were  the  consequences  of  this  blunder 
not  to  fall  upon  himself.  This  point  has  been  already  adjudged  by  the  Right  Honour- 
able House  in  the  case  already  mentioned  of  Latuj  v.  StrutJurs.  Wil.  Sh.  563  [2 
Wik.  and  Sh.  563].— (May  •28,']827.) 

Secondly.  Because  the  Appellant  does  not  allege,  at  least  does  not  offer  to  prove, 
that  he  informed  the  Respondent  that  the  security,  as  prepared  by  him,  was  invalid 
without  confirmation.  It  is  ridiculous  to  suppose  that  tlie  Appellant  would  have  done 
so,  and  it  looks  more  like  burlesque  than  serious  pleading,  for  the  Appellant  now  to 
make  such  an  insinuation.  It  is  totally  untrue,  and  is  destitute  equally  of  proof  and 
probability.  Nobody  but  a  fool,  or  a  knave,  would  liave  acted  in  the  manner  now 
referred  to.  There  was  no  use  for  any  deed  whatever  being  prepared,  unless  the 
Respondent  was  to  get  valid  security  ;  and  it  is  alike  incredible  and  untrue,  that  the 
Respondent  would  have  received  as  valid  securities  a  parcel  of  deeds  which  he  was  told 
were  pf  rfectly  useless. 

[115]  And,  besides  the  case  of  Lang  and    Struthers,  the  following  were  cited  : 

"  The  clerk  of  the  bills  found  liable  for  that  part  of  a  sum.  for  which  he  had 
neglected  to  take  caution  ;  1680,  November  17,  Ogilvie  v.  Riddell." 

"  The  clerk  of  the  bills  found  liable  for  a  debt,  for  taking  as  cautioner  in  a 
PUFpension,  a  person  who  had  been  long  dead;  1680,  December  10,  Drummoncl  v. 
Dunbar." 

"  Where  an  inhibition  had  been  marked  as  registered,  but  not  in  fact  booked,  the 
clerk  and  his  representative  held  to  be  liable  for  damages  and  loss  thence  accruing  ; 
1696,  January  3d,  Scott  against  Grieve." 

"  An  inferior  commissary  clerk  gave  out  a  precept  of  poinding  against  one  of 
many  defenders,  although  there  was  no  decerniture  against  him.  This  being  sus- 
pended, and  tlie  suspender  dying  in  the  mean  time,  the  debt  was  lost.  Tlie  clerk 
was   found  liable;    1709,   December  9th,  Johnstone  against  Fender." 

"■  A  writer  was  employed  to  raise  horning  and  caption.  The  messenger  denounced 
before  the  elapse  of  six  days.  The  debtor,  incarcerated  on  this  erroneous  charge, 
recovered  damages  from  the  creditor,  who  was  found  entitled  to  relief  from  the 
writer  ;  1710,  November  28tli,  Wood  against  Fullerton. 

"  A  clerk  of  session  found  liable  in  damages  for  delay  in  giving  out  an  extract  : 
1725,  Julv  27th,  Eohertsoii  against  Gibson  and  HaJI." 

"  A  w-riter  to  the  signet  having  received  from  the  complainer  10s.  sterling,  in  order 
to  obtain  a  suspension  for  her,  and  accordingly  presented  the  bill,  which  was  passed, 
but  neo-lected  to  be  expede,  for  this  reason,  given  by  him  in  excuse,  that  tlie  money 
[116]  received  was  not  sufficient  for  expeding  the  bill,  but  which  he  had  not 
notified  to  the  complainer,  the  Lords  found  him  liable  in  damages  and  expenses,  and 

672 


STEVENSON   ?'.   ROWAND  [1830]  II  DOW  &  CLARK. 

remitted  to  the  ordinai-y  on  the  bills  to  tax  the  same,  and  he  not  being  in  good  cir- 
cumstances, they  fined  him  only  in  10s.  sterling  to  the  poor  ;  1Y41,  July  29th,  Snsannu 
Eae,  Coniplainer." 

"  The  Lords  found  an  agent  liable  in  damages,  who  being  employed  to  expede 
a  confirmation,  neglected  it  till  his  client  died,  by  which  means  his  widow  sustained 
a  loss  of  £212  sterling  ;  1757,  January  4th,  Goldie  against    Macdonahl." 

"  A  person  was  intrusted  with  a  bill  of  exchange,  accepted  in  favour  of  another, 
for  the  purpose  of  doing  such  diligence  as  tO'  put  the  drawer  on  an  equal  footing 
with  the  other  creditors.  He  used  inhibition  on  the  ground  of  debt ;  but  as  he 
neglected  to  adjudge,  no  part  of  tlie  money  was  recovered.  The  Lords  found  him 
liable  in  a  sum  equal  to  what  the  pursuer  would  have  received  had  an  adjudication 
been  led  ;  1787,  February  14th,  Mason  against  Thorn." 

In  the  late  case  of  LiUy  against  Macdonald,  1.3th  December  1816,  "  a  bond  and 
assignation  having  been  granted  to  a  party,  it  was  found  that  his  agent,  being  unable 
to  prove  that  he  had  duly  intimated  the  ^issignation,  was  liable  for  the  amount, 
although  the  assignation  was  made  twenty-five  years  before  the  action  was  raised 
against  tlie  agent,  and  although  it  appeared  that  the  debt  assigned  was  compensated 
at  the  date  of  the  assignation."  The  judgment  in  this  case  was  afiirmed  by  the  House 
of  Lords. 

In  the  case  of  Doitgan  against  Smith,  3d  July  1817,  "  In  an  action  of  damages 
against  a  writer  and  messenger  for  not  having,  according  to  instructions,  [117] 
alimented  a  debtor  in  jail,  who  was  afterwards  liberated  on  the  act  of  grace,  the 
debt,  for  which  the  debtor  was  imprisoned,  found  the  oidy  measure  of  the  damages." 

In  the  case  of  Currie  against  Colquhoun,  17th  June  1823  (2  Shaw  and  Dunlop 
407).  "  Mrs.  Currie  having  agreed  to  sell  a  piece  of  ground  to  Miller,  employed 
Colquhoun,  a  writer,  to  frame  missives  of  sale,  which  he  did,  but  failed  to  test  them 
in  term  of  law.  An  action  of  implement  was  brought  against  Miller,  who  defended 
himself  upon  the  ground  that  the  missives  were  not  probative.  Without  abiding  the 
ifsue  of  this  process,  Mrs.  Currie  instituted  an  action  of  relief  against  Colquhoun  : 
who  pleaded  in  defence,  first,  that  he  had  acted  gratuitously  as  a  friend,  and  not  as 
an  agent ;  and,  secondly,  that  rei  interventiis  had  occurred,  by  which  the  bargain  was 
completed  independent  of  the  missives.  The  Lord  Ordinary  found,  that  as  he 
was  entitled  to  make  a.  charge  for  framing  the  missives,  it  was  his  duty  to  render 
them  effectual,  and  therefore  that  he  was  liable  in  relief,  and  the  Court  adhered." 

There  is  one  late  case,  precisely  in  point,  where  the  Court  of  Session  had  no 
difficulty  in  repelling  defences  similar  to  those  now  pleaded  by  the  Appellant.  The 
Respondent  refers  to  the  decision  in  the  late  case  of  Sfrnfhers  v.  Lang  (Feb.  2,  1826. 
Fac.  Col.  p.  307  ;  and  Shaw  and  Dunlop,  p.  418).  In  tliat  case  the  blunder,  in  con- 
sequence of  which  the  security  was  set  aside,  was  the  same  with  that  which  was  com- 
railted  by  the  Appellant.  In  both  cases  there  was  a  precept  of  sasine  in  general 
terms,  while,  in  the  ]irevious  part  of  the  deed,  the  holding  was  declared  to  be  of  and 
under  the  grantor's  superior  only.  But  the  case  of  Mr.  Lang  was,  in  this  respet^t. 
mere  favourable  than  that  of  the  Appellant,  that,  by  the  title-deeds  of  the  [118] 
party,  sub-infeudation  was  prohibited,  except  in  certain  cases,  which  made  it  im- 
popsible  to  follow  implicitly  any  common  style  of  lieritable  bonds  (May  28,  1827. 
Wilson  and  Shaw,  p.  563). 

The  judgment  of  the  Court  of  Session  in  this  last  case  was  affirmed  by  this  Right 
Honourable  House,  with  £100  costs:  and,  as  was  obsei-ved  by  some  of  tlie  Judges  in 
the  court  below,  this  is  a  still  more  unfavourable  case  for  the  Appellant  than  Mr. 
Lang's  case  was. 

■The  cause  was  heard  in  February,  and  on  the  13th  July  1830,  the  Lord  Clian- 
cellor  moved  : 

Lord  Chancellor  :  [After  stating  the  general  nature  of  the  case.]  It  appears  then, 
that  by  this  security  the  property  was  to  be  held  of  the  immediate  superior  lord 
under  whom  the  grantor  held,  and  that  it  was  by  that  manner  ol  holding  that  Mr. 
Wardrob  was  infeft  in  the  lands.  But  in  order  to  complete  that  security  it  was  neces- 
sary that  a  charter  of  comfirniation  should  have  been  obtained  from  the  lord,  and  no 
application  was  made  to  the  lord  for  that  purpose. 

The  ordinary  mode  in  these  cases  is,  to  infeft  the  disponee  or  lender  of  the  money 
by  a  double  manner  of  holding,  a  me  vel  de  77ie,  that  is,  of  and  under  the  grantor's 
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superior,  which  is  called  a  public  holding,  or  of  and  under  the  grantor  himself, 
which  is  called  a  base  holding,  which  is  good  as  against  third  parties,  whatever  it 
may  be  with  respect  to  tlie  lord. 

When  the  question  came  first  under  discussion  in  the  court  below  it  was  conr 
tended  on  behalf  of  Mr.  Rowand,  that  although  the  holding  was  public,  yet  as  the 
jjrecept  of  saisine  was  quite  general,  and  made  no  reference  to  the  manner  of  hold- 
ing, that  the  infeftmeut  upon  it  must  of  course  be  considered  indefinite,  and  as  con- 
stituting, at  any  rate,  a.  base  fee.  At  first  there  was  a  difference  of  opinion  among 
the  Judges  below,  but  at  [119]  last  they  all,  with  one  exception,  came  to  the  conclusion 
that  the  public  holding  was  defective  from  the  want  of  a  charter  of  confinnation. 
They  considered,  that  although  the  precept  of  saisine  was  in  general  terms,  it  must 
be  construed  according  to  the  terms  of  the  obligation,  and  as  that  was  to  grant  a  hold- 
ing from  the  lord,  the  saisine  and  infeftment  must  be  considered  as  applicable  to 
the  same  manner  of  holding,  and  that  the  security  was  therefore  defective  for  want  of 
the  confirmation. 

But  then  it  was  argued  that  the  point  of  law  was  a  new  and  delicate  one,  and  that 
some  of  the  Judges  below  were  at  first  of  opinion  that  as  the  precept  of  saisine  made 
no  reference  to  any  manner  of  holding,  the  infeftment  might  be  construed  as  base, 
and  tliat  the  Court  arrived  at  a  contrary  conclusion  after  long  discussion  ;  and  that 
it  was  hard  on  Mr.  Stevenson  that  he  should  be  held  responsible  for  a  mistake  upon 
a  nice  and  delicate  point  of  law.  But  the  distinction  is  this  :  A  solicitor  is  not  liable 
for  mistake  in  a  nice  and  difficult  point  of  law,  for  to  such  mistakes  all  lawyers  must 
be  liable;  and  if  the  question  had  been  merely  one  of  that  description,  I  would  say 
that  Mr.  Stevenson  was  not  responsible.  But  here  he  thought  proper  to  depart 
from  the  ordinary  mode  of  preparing  heritable  securities,  which  was  to  grant  an 
obligation  to  infeft  by  the  double  manner  of  holding,  and  in  so  doing  he  must  be  con- 
sidered as  undertaking  to  do  what,  was  necessary  to  render  tJie  mode  which  lie  adopted 
effectual  for  its  purpose;  and  if,  whether  from  ignorance  or  inadvertence,  lie  failed 
to  do  so,  he  must  be  held  responsible  for  the  consequences.  On  this  ground  I  con- 
sider Mr.  Stevenson  bound  to  make  good  the  loss  arising  in  this  case  from  the  want  of 
confirmation. 

It  may  be  proper  to  notice  two  points  which  were  relied  upon  for  the  defence. 
First,  it  was  said  that  [120]  Stevenson,  at  the  time  he  prepared  the  security,  had 
not  the  title-deeds  in  his  possession,  and  did  not  know  whether  they  might  not  contain 
prohibitions  and  irritancies  e.xcluding  every  holding  except  under  the  grantor's 
superior.  But  without  considering  what  might  be  the  effect  of  the  prohibition,  if 
any  such  existed,  it  is  sufficient  here  to  say,  that  it  appears  in  evidence  that  the  title- 
deeds  were  offered  to  Stevenson  for  inspection,  and  that  he  had  an  opportunity  to  con- 
sider and  examine  them,  so  that  he  could  not  rest  any  defence  on  any  such  supposed 
clauses.  When  it  was  said,  that  at  the  time  when  Stevenson  delivered  the  security 
to  Rowand,  he  informed  him  that  it  was  not  perfect,  and  that  something  remained 
to  be  done,  on  looking  at  tlie  whole  oif  the  case,  that  part  of  it  does  not  seem  to 
be  attended  with  any  doubt  or  difficulty.  It  is  not  pretended  that  he  said  to  Rowand 
that  confirmation  was  necessary ;  and  it  is  evident  that  he  only  meant  to  intimate, 
that  as  tlie  security  was  taken  in  the  name  of  Mr.  Wardrob,  it  was  proper  that  it 
should  be  transferred  from  Wardrob  to  Rowand,  in  order  to  guard  against  any  claim 
upon  it  by  Wardrob's  creditors,  or  tbe  accident  of  his  death,  or  incapacity  ;  and  that 
without  this  it  was  not  therefore  complete  without  something  further  being  done. 
Nothing  was  said  to^  call  the  attention  of  Rowand  to  the  circumstance  that  confirma- 
tion by  the  superior  was  still  wanting,  and  he  was  not  solicitous  about  the  assignation 
from  Wardrob,  who  was  his  intimate  and  confidential  friend  and  partner,  of  whose 
solvency  he  was  assured. 

On  every  principle  of  law  and  justice  then,  the  Appellant  is  bound  to  make  good 
the  loss  to  the  Respondents. 

Judgment  Affirmed. 
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[121]  APPEAL 

From  the  Court  of  Session  in  Scotland. 

MACLELLAN,— .4;>pe//on^ ,-   MAChEOB,— Respondent. 

[S.C.  5  Scots  R.R.  (H.L.)  3U  ;  4  Wils.  and  Sh.  157  ;  6  Sh.  790.] 

An  award,  by  the  law  of  Suotlaiid,  although  it  does  not  decide  on  the  whole  matter 
refea-red,  may  be  good  as  far  as  it  goes,  provided  it  be  unobjectionable  in  other 
respects. 

Maclellan  took  from  Macleod  a  lease  of  the  farm  of  Ensay,  in  the  island  of  Harris, 
from  Whitsunday  1813,  for  a  term  of  twenty-one  years,  at  a  yearly  rent  of  £250,  witli 
an  option  of  quitting  at  Wliitsunday  1818,  on  giving  six  months  previous  notice. 
The  years  subsequent  tO'  1814  being  what  were  called  bad  years,  MacleDan  in  1816 
gave  notice  of  his  intention  to  avail  himself  of  the  break,  unless  he  should  be  allowed 
a  deduction  of  rent;  and  correspondence  between  the  parties  then  took  place,  in  which 
Macleod  agreed  to  allow  a  deduction,  and  botli  parties  agreed  that  the  amount  of 
deduction  sliould  be  referred  to  Robert  Brown  of  Hamilton,  who  had  been  factor  for 
Macleod,  and  was  well  acquainted  with  tlie  condition  of  his  tenantry.  Brown 
accepted  the  reference,  but  did  not  make  his  award  till  1824.  In  the  mean  time 
Maclellan  held  on  from  1818,  without  payment  of  any  rent,  its  falling  in  arrear  being 
held  immaterial,  as  Macleod  was  indebted  to  Maclellan  in  £1000  on  bond. 

In  July  1824,  Brown  made  his  award,  finding  that  £74  was  a  proper  deduction 
from  tlieyear  1818  to'  the  expiration  of  the  lease,  making  the  yearly  rent  £176  during 
that  period. 

[122]  There  was  no'  formal  submission,  and  therefore  the  terms  of  it  were  to  be 
collected  from  the  correspondence,  the  material  parts  of  which  were  printed,  and 
afterwards  produced  in  evidence.  The  parties  differed  about  its  import :  Maclellan 
contending  that  the  only  thing  referred  was  the  amount  of  the  deduction  to  be  made 
for  the  years  prior  to  1818,  or  at  all  events,  tiiat  these  prior  years  were  included  : 
Macleod  on  the  other  hand,  contending  tliat  the  only  thing  referred  was  the  amount  of 
deduction  to  be  made  for  tlie  years  subsequent  to  1818. 

In  December  1824,  Macleod  brought  his  action  for  payment  of  the  rents  due, 
after  allowing  deduction  of  the  amount  of  the  bonds  ;  and  this  was  immediately 
followed  by  a  counter-action,  by  Maclellan  contending  that  the  award  should  be  set 
aside  as  being  iiHra  vires,  and  relating  entirely  to  a  matter  not  referred,  or  as  not 
having  exhausted  the  whole  subject  by  including  the  years  prior  to  as  well  as  tlie 
years  subsequent  to  1818  ;  and  also  for  corruption  and  partiality  of  the  arbiter :  and 
further  concluding  tliat  it  should  be  found  that  he  had  duly  availed  himself  of  tlie 
break  in  the  lease,  and  held  over  only  as  tenant  at  will  at  such  rent  as  the  farm 
might  be  found  to  be  wortli. 

In  May  1826,  the  Lord  Ordinary  enjoined  the  processes,  and  proceeded  so  as  to 
have  the  record  made  up  in  the  action  of  reduction,  and  this  having  been  made  uji 
accordingly,  his  Lordship,  on  the  27th  December  1827,  repelled  the  reasons  of 
reduction,  "  but  without  prejudice  to  the  Pursuer  claiming  either  tlirough  the  award 
of  Mr.  Brown  or  otherwise,  all  reasonable  deduction  from  the  rents  of  the  farm  of 
Ensey  for  the  years  prior  to  1818."  This  interlocutor  was  affirmed  by  the  Second 
Division,  and  Maclellan  appealed  from  the  judgment. 

[123]  An  objection  was  made  below,  that  the  letters  containing  the  submission 
were  not  stamped  ;  to  which  it  was  answered,  that  after  the  parties  had  submitted 
and  pleaded,  and  the  award  was  pronounced,  the  objection  could  not  be  sustained  ; 
but  that  at  all  events,  if  the  want  of  a  stamp  was  a  good  objection,  it  might  still  be 
remedied.     Boyd  v.  M'Kenna,  2  Shaw,  659.     The  letters  were,  in  fact,  stamped. 

The  appeal  was  heard  in  the  House  of  Lords  in  the  first  session  of  parliament  in 
1830  ;  and  afterwards,  in  the  same  session,  the  following  judgment,  was  pronounced  : 

Lord  Chancellor  (July  1830):  The  facts  of  the  case,  as  far  as  the  grounds  of 
judgment  are  concerned,  are  these:  The  Appellant  held  a  farm  from  the  Respondent 
on  lease,  commencing  at  the  Whitsuntide  1813,  at  a  rent  of  £250,  and  occupied  during 
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the  years  ISl-i-lS-Hi-lT.  The  years  1815-16-17,  were,  what  in  these  places  were 
called  bad  years  ;  and  the  Appellant  gave  notice  to  his  landlord  tliat  he  must  avail 
himself  of  a  break  in  the  lease  in  1818,  and  give  up  the  farm,  unless  he  received  a 
deduction  of  rent.  Tlie  landlord  was  disposed  to  allow  this,  and  a  personal  com- 
munication and  correspondence  took  place,  the  result  of  which  was  that  it  referred  to 
a  Mr.  Brown,  who  was  named  by  the  Appellant  himself  as  a  competent  person  to  decide 
what  the  amount  of  the  deduction  sliould  be;  and  in  the  mean  time  the  Appellant 
continued  his  occupation  till  182-1,  when  Brown  made  his  award,  by  which  he  named 
£74  as  the  amount  of  annual  deduction  for  the  years  subsequent  to  1818.  The 
Appellant  was  dissatisfied  with  this,  and  instituted  a  proceeding  in  the  Court  of 
Session  to  set  the  award  aside,  on  the  grounds  that  the  deduction  should  have  been 
made  for  the  years  [124]  previous  to-  1818,  as  weU  as  the  subsequent  years,  and  that 
the  award  was  bad  in  toto,  as  not  having  exhausted  the  subject  of  the  submission. 
Wliether  the  submission  extended  to-  the  pre^'ious  as  well  as  the  subsequent  years  was 
a  question  of  fact  to  be  decided  on  the  evidence  appearing  in  tlie  con-espondence ; 
for  there  was  noi  formal  submission  ;  and  it  appears  to  me,  and  also  to  the  noble  Lord 
(Radnor)  who  was  present  at  the  hearing,  and  read  the  papers,  tliat  Brown  was  correct 
in  considering  the  deduction  for  the  subsequent  years  as  the  only  subject  of  sub- 
mission, although  there  is  certainly  some  confusion  in  the  correspondence  on  that 
head. 

But  supposing  it  had  been  otherwise,  and  tliat  the  previous  years  also  had  been 
submitted,  stiU,  by  the  law  of  Scotland,  the  award  is  good  as  to  the  part  decided, 
althougli  the  arbiter  should  not  have  decided  on  the  whole  matter  ;  although  if  he  had 
decided  on  evidence  submitted  by  the  one  party,  without  notice  to  the  other,  it  would 
have  been  bad.  But  here,  where  there  was  no  objection  of  that  kind,  and  where  the 
claim  was  all  on  one  side,  the  omission  to  decide  on  the  previous  years  did  not  vitiate 
the  award.  We  are  of  opinion  therefore  that  the  Court  below  was  right  in  holding 
the  award  to  Ise  good  as  to  the  subsequent  years  ;  and  then  no  injury  was  done  to  the 
Appellant,  as  the  award  and  judgment  as  to  the  subsequent  years  were  without  pre- 
judice to  any  claims  which  he  might  be  enabled  to  make  out  as  to  the  preceding  years. 

Then  some  objection  was  made,  on  the  ground  of  misconduct  on  the  part  of  tlie 
arbiter  ;  but  on  a  careful  perusal  of  the  evidence,  I  am  of  opinion  that  there  was  no 
such  misconduct  as  affected  the  award. 

Judgment  afiBrmed. 


[129]  APPEAL 

From  the  Court  of  Session. 

SEA  ASSURANCE  COMPAJ^Y  OF  SCOTLA}iD,—AppellMits;  GAVIN  and 

Others, — Respondents. 

[Mews'  Dig.  xiii.  1220.  S.C.  4  Bli.  N.S.  578 ;  5  Scots  R.R.  (H.L.)  244  ;  4  Wils.  and  Sh. 
17  ;  5  Shaw,  525.  See  Hunter  v.  Nwiliem  Marine  Insurance  Co.  him.  1888,  15 
Rettie(H.L.)  72,  76:  13  A.  C.  73.3.] 

Insurance  on  a  vessel  "  at  and  from  Leith  to  Shetland,  and  from  thence  to  Barce- 
lona, and  at  and  from  thence,  and  two  other  ports  in  Spain,  to  a  port  in  Great 
Britain."  The  vessel  was  lost  while  loading  at  Saloe,  and  the  question  was 
whether  Saloe  was  a  port  within  the  meaning  of  the  policy.  The  affirmative 
held  by  tlie  courts  below,  and  the  Assured  declared  entitled  to  recover. 
AiRrmed  by  the  House  of  Lords. 

The  following  are  the  facts  of  this  case  : 

his  co-owners,  entered  into  a  charter-party  with  Messrs.  Strong  aiid  Company  of  Leith, 
whereby  he  let  out  the  vessel,  the  Sara/i,  of  the  burden  of  119  tons,  Monging  to  the 
Of  this  date  (Aug.  4,  1821),  lue  Respondent,  Captain  Duncan,  with  the  consent  of 
Respondents  on  freight  to  [130]  Messrs.  Strong  and  Company,  to  proceed  on  a 
voyage  tO'  Shetland,  and  tliere  load  such  a  quantity  of  fish  or  other  goods,  that  the 
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agent  of  the  ohartei'ers  luay  put  ou  board,  and  being  so  laden,  proceed  with  the  said 
ship  and  cargu,  witli  all  convenient  speed,  to  Barcelona,  or  so  near  thereto  as  she  may 
safely  get,  and  there  deliver  the  same,  agreeable  to  bills  of  lading;  and  afterwards  to 
take  on  board  at  Barcelona,  or  other  ports  on  the  Catalan  of  Valencian  coasts  (not 
exceeding  two),  such  goods  as  the  said  freighter  may  choose  to  put  on  board,  with 
which  the  said  vessel  shall  proceed  to  a  port  in  the  United  Kingdom,  and  deliver  lier 
cargo  agreeable  to  bills  of  lading." 

Tlie  other  Respondent,  Mr.  Gavin,  who  acted  as  ship's  husband,  proceeded  to  make 
insurance  on  the  vessel  for  tlie  voyage.  He  laid  the  charter-party  before  Mr.  Gibson, 
secretary  of  tlie  Sea  Insurance  Company,  the  Appellants  directing  him  to  get  insurance 
done  on  the  vessel  for  said  voyage,  to  the  extent  of  £1200.  After  considering  the 
charter-party,  Mr.  Gibson  desired  Mr.  Gavin  to  make  out  a  memorandum  of  the 
insurance,  which  Mr.  Gavin  immediatelj'  did,  and  handed  it  to  Mr.  Gibson,  who  on 
perusing  it  said  it  was  correct.  Mr.  Gavin  employed  no  other  broker,  but  trusted 
entirely  to  the  good  faith  of  the  manager  of  the  Sea  Insurance  Company. 

The  policy  of  insurance  insures  the  vessel  "  at  and  from  Leith  to  Shetland,  and 
from  thence  to  Barcelona,  and  at  and  from  thence,  and  two  other  ports  in  Spain,  to  a 
port  in  Great  Britain."  The  policy  contains  the  usual  clause :  "  And  it  shall  be  lawful 
for  the  said  ship,"  etc.  "  in  this  voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at, 
any  ports  and  places  whatsoever,  without  prejudice  to^  this  insurance." 

[131]  The  vessel  proceeded  from  Leith  about  the  6th  of  August  1821,  in  a  state 
perfectly  sea-worthy  for  the  voyage.  She  took  on  board  her  cargo  of  fish  in  Lerwick 
Bay,  and  in  due  time  arrived  off  Barcelona.  At  that  time  tliere  was  a  contagious 
fever  raging  at  the  place,  so  that  tlie  vessel  could  not  enter  the  port.  The  master  was 
therefore  directed  to  proceed  to  Tarragona,  and  there  discharge  his  cargo,  and 
thereafter  to  proceed  to  Saloe  (which  is  just  round  a  head  of  land,  about  10  miles 
distant  from  Tarragona),  there  to  load  her  homeward  cargo.  The  captain  guided 
himself  strictly  by  the  orders  he  had  received.  He  discharged  his  outward  cargo  at 
Tarragona,  and,  on  the  12th  of  December  1821,  cast  anchor  off  Saloe,  where  he  began 
to  take  on  board  his  homeward  cargo,  which  was  tO'  consist  of  nuts  and  brandy.  He 
moored  the  vessel  in  the  road-stead,  the  usual  station  there  for  vessels  of  the  SaraJi's 
burden.  In  so  proceeding  to  Saloe  it  was  nerver  conceived,  on  the  one  hand,  tliat 
there  was  any  departure  from  the  terms  of  tlie  chai-ter-party,  by  which  the  owners 
were  bound,  or  on  the  other,  that  the  vessel  was  in  any  degree  placing  herself  beyond 
the  protection  of  the  policy. 

While  taking  on  board  her  cargo  at  Saloe,  and  about  the  24:th  of  December  1821, 
a  storm  arose,  more  tremendous  than  had  ever  been  experienced  by  the  oldest  person 
in  that  quarter.  So  dreadful  was  it,  that  every  vessel  lying  at  Saloe,  without  any 
exception,  was  driven  ashore  and  totally  wrecked.  Even  at  Tarragona,  where  there 
is  a  very  extensive  mole,  out  of  about  sixty  vessels  which  were  lying  there,  only  one 
was  saved.     The  Sarah  shared  tlie  common  fate. 

The  Sea  Insurance  Company  refused  to  settle  this  loss,  and  the  Assured  brought 
their  action  in  the  Admiralty  Court,  to  which  the  only  substantial  ground  of  [132] 
defence  was,  that  the  loading  at  Saloe  was  a  deviation  ;  for  that  the  policy  was  con- 
fined to  ports,  and  that  Saloe  was  not  a  port  within  the  meaning  of  the  policy.  A 
proof  as  to  whether  port  or  not  was  allowed,  and  many  witnesses  were  examined  both 
at  Edinburgh  and  London,  and  under  an  interlocutor  of  tlie  Judge  Admiral  (25tli 
March  1824),  the  opinion  of  English  counsel  (Tindal,  now  Ch.  J.  C.  P.)  was  taken; 
and  on  the  2d  December  1824,  the  Judge  Admiral  pronounced  the  following  judg- 
ment :  "  The  Judge  Admiral  having  resumed  consideration  of  the  memorials  for  the 
parties,  proofs  adduced  by  them,  and  writings  produced,  and  having  also  advised  the 
opinion  of  English  counsel,  taken  on  the  cause,  in  pursuance  of  a  former  inter- 
locutor of  this  Court,  finds  it  proved  that  Saloe  in  Spain,  where  the  Sarah  was 
■i\Tecked,  was  a  port  within  the  meaning  of  the  policy  in  question,  and  that  the  vessel 
was  within  the  same  at  the  time  the  loss  took  place.  Therefore,  repels  the  defences, 
and  decerns  against  the  defenders,  in  terms  of  the  libel." 

The  Assured  having  proceeded  to  execution  on  this  judgment,  the  Insurance  Com- 
pany brought  the  question  under  review  of  the  Court  of  Session  by  suspension  ;  thai 
Court  by  interlocutor,  dated  3d  March  1827,  repelled  the  reasons  of  suspension,  and 
found  the  letters  orderly  proceeded  in. 
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From  these  interlocutors  of  the  Judge  Admiral  and  Court  of  Session  the  Insurance 
Company  appealed,  and  contended  that  they  ought  to  be  revei-sed,  because  tlie 
insurance  in  this  case  was  "  to  Barcelona,  and  at,  and  from  thence,  and  two  other 
ports  in  Spain,  to  a  port  in  Great  Britain. "  It  was  not  the  more  comprehensive 
insurance  of,  "  at  and  from  ports  and  p/arcs."  Saloe  Bay  is  not  a  port,  according 
to  the  just  and  legal  construction  of  such  a  policy  as  the  present.  [133]  The  loss, 
therefore,  at  Saloe  Bay  was  not  covered  by  the  policy  ;  tlie  loading  there  was  a 
deviation,  and  by  that  deviation  the  Appellants  liability  is  discharged. 

The  Assured  contended  that  the  judgments  ought  to  be  affirmed  ;  and  a  summary 
of  the  facts  established,  and  of  the  law  as  applicable  to  the  case,  will  be  found  in  their 
reasons. 

First.  The  inquiry  in  this  case  is,  not  whether  Saloe  be  a  large  or  a  petty  port, 
— a  good  port  or  a  bad  one, — but  whether  it  be  a  port  at  all,  so  that  a  merchant 
or  ship-owner,  having  it  in  contemplation  to  repair  thither,  would  be  entitled, 
in  good  faith,  to  consider  his  adventure  as  covered  by  a.  charter-party,  or  policy 
of  insurance,  in  the  terms  here  in  dispute.  But,  in  point  of  fact,  it  is  proved  that 
the  town  of  Saloe  is  frequented  as  a.  port,  and  is  universally  designated  aa  a  port; — 
that  the  Spanish  nation  recognize  it  to  be  a  port,  and  have  conferred  upon  it  the 
dignity  and  privileges  of  a.  port;  that  it  is  also  recognized  as  a  port  by  the  govern- 
ment of  this  country,  who  have  extended  to  it,  as  such,  a  branch  of  their  consular 
establishment.  It  is  proved,  that,  in  point  of  natural  situation,  it  has  many  great 
advantages  for  tlie  security  of  vessels,  so  as  almost  to  supersede  the  necessity  of  any 
artificial  means  of  protection.  There  exists  at  Saloe,  on  a  very  respectable  scale, 
all  tlie  machinery  and  appendages  that  are  pretended  to-  be  essential  to  a  port.  There 
are  a  custom-house  and  custom-house  officers,  who  permit  the  cargo  to  be  shipped, 
and  receive  the  customs  upon  such  shipping.  There  were,  at  the  time  of  the  wreck, 
conveniences  erected  on  tJie  shore  for  the  purpose  of  loading  goods,  and  of  pro- 
tecting smaller  vessels  from  wind  and  wetither.  There  was  a  port-captain,  or 
harbour-master,  who  regulated  the  mooring  of  vessels,  and  by  whom  port-charges 
were  levied  ;  [134]  and  it  is  established  by  the  evidence  that  Saloe  is  a  port  where, 
from  time  immemorial,  considerable  foreign  trade  has  been  carried  on,  particularly 
with  Great  Britain. 

Secondly.  The  general  doctrine  of  law  is  established  beyond  all  controversy,  that 
an  underwriter  is  bound  and  presumed  to  know  the  course  and  practice  of  the 
trade  in  which  the  vessel  he  insures  is  to  be  engaged.  In  insuring  to  a  port  in 
Spain  the  Appellants  were  bound  to  know  what  ai  port  in  Spain  is.  They  were 
bound  to  know  tlie  particular  nature  of  most  of  the  ports  of  the  Mediterranean, 
few  of  which  differ  from  the  port  of  Saloe,  being  rather  natural  basins,  protected 
by  headlands,  than  artificial  harbours,  shut  in  with  regular  moles  or  piers.  They 
were  also  bound  to  know,  tliat,  at  such  ports,  it  was  the  practice  for  vessels,  of  the 
burden  of  the  Sa?-a/i,  to  load  in  the  road-stead,  and  the)^  must  be  held  to-  have  taken 
this  risk  into  account  accordingly  in  underwriting  the  policy  founded  on. 

In  order  to  show  that  Saloe  did  not  come  within  the  descri]3tion  of  a  port,  the 
Insurance  Company  cited  tlie  following  cases,  which,  as  the  Assured  contended,  either 
had  no  application,  or  tended  rather  to  establish  the  contrary  position  :  Constahh  v. 
Noble,  2  Taunt.  403  ;  Noble  v.  Keiuinuay,  Marshall,  lib.  1,  c.  6  ;  Cockey  v.  Atkinson, 
2  Barn,  and  Aid.  460;  Brovn  v.  Tierney,  1  Taunt.  517;  Km/ser  v.  Smtt,  4  Taunt. 
660  ;  Baring  v.  Vamr,  2  Camp.  541. 

The  cause  came  on  to  be  heard  before  the  House  of  Lords  in  November  1830,  when 
the  judgments  of  the  courts  below  were  immediately  a,fftrnied  with  costs. 


[135]  APPEAL 

From  the  Coukt  of  Chancery. 

MACDOUGALL,— .4  ;*/""''"« '  -■  PVRRmR,— Respondent. 

[Mews'  Dig.  V.  1432  ;  S.C.  4  Bli.  ;  N.S.  433.     Cited  on  point  as  to  presumption  of 
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enroliuent,  in  Eehhert  v.  Purchas,  1870,  L.  R.  .'i  P.  C.  643.  See  also  aa  instances 
of  otlier  eases  decided  under  the  decree  London  and  Blackwell  Ry.  Co.  v.  Leics, 
1851,  3  H.  L.  C.  470  ;  Payne  v.  Esdaile,  1888,  12  A.  C.  613.] 

The  stat.  37  Hen.  8,  c.  12,  recited,  that  differences  existed  between  the  inhabitants 
and  the  clergy  of  London  respecting  the  payment  of  titlies,  and  that  the 
said  inhabitants  and  clergy  "  liad  oomprpmitted  and  put  themselves  to 
stand  to  such  order  and  decree  touching  the  premises  as  should  be  made  by 
the  Archbishop  of  Canterbury,  and  several  other  persons  therein  named,  for 
a  final  end  and  conclusion  of  the  said  differences  for  ever."  Therefore  it  was 
enacted,  that  such  decree  as  slwuld  be  made  by  the  said  Archbisliop  and 
others,  before  the  1st  day  of  March  tlien  ne.xt  ensuing,  of  or  concerning  the 
payment  of  tithes,  oblations,  or  otlier  duties  within  the  said  city  or  liberties 
of  the  same,  and  enrolled  in  the  King's  High  Court  of  Chancery  of  Record, 
should  stand  and  remain,  and  be  as  an  Act  of  Parliament,  and  should  bind 
as  well  all  the  said  citizens  as  the  said  clergy,  etc.  for  ever.  The  decree  was 
made,  but  no  enrolment  of  it  in  Chancery  could  be  produced,  though  the 
decree  appeared,  by  a  statement  in  the  registiy-book  of  the  See  of  London, 
to  have  been  given  by  tlie  Archbishop  to  Bonner  the  Bishop  of  London,  to-  be 
kept  in  the  registi-y  of  St.  Paul's  Cathedral. 

The  Appellant  filed  his  bill  against  the  Respondent  for  an  account  of  the  tithes 
due  from  the  Respondent  under  this  Act,  and  the  decree  therein  mentioned. 
The  Respondent's  answer  denied  the  enrolment  of  the  decree,  and  its  existence 
as  a  legal  instrument.  The  Vice-Chanoellor  directed  an  issue  to  try  whether 
the  decree  mentioned  in  and  authorized  tO'  be  made  by  the  stat.  37  Hen.  8, 
c.  12,  were  duly  enrolled  according  to  the  provision  of  that  statute.  Held 
that  such  issue  was  improper ;  and  that  after  the  courts  had  [136]  repeatedly 
treated  the  decree  as  a  binding  instrument,  and  after  the  citizens  had 
recognised  it  by  the  usage  of  paying  tithes  according  to  its  order,  the  en- 
rolment must  be  presumed. 

The  Appellant,  on  the  24th  February  1824,  filed  his  bill  in  the  High  Court  of  Chan- 
cery, thereby  stating,  that  on  or  about  the  25th  day  of  March  1S22,  tlie  Appellant 
was  lawfully  seised  and  in  pcKssession  of  the  rectory  impropriate  of  the  parish  of 
St.  Helen's,  Bishopsgate,  in  tlie  city  of  London,  witli  tlie  rights  and  appurtenances 
thereto'  belonging,  and  was  and  is  lawfully  entitled  tO'  all  tlie  tithes,  and  rates  for 
tithes,  sums  of  money,  and  customary  jjayments,  and  all  other  dues  or  duties  due 
and  payable  to  the  rector  for  or  in  lieu  of  titlies,  which  had  become  due  and  payable 
from  the  inhabitants  and  citizens  of  the  said  parish  for  all  and  every  tlieir  respective 
houses,  shops,  and  other  buildings  and  tenements  within  the  said  parish,  according 
to  the  Act  of  Parliament  and  decree  therein  and  hereinafter  mentioned,  and  the 
laws  and  usages  relating  thereto ;  and  that  "by  a  certain  Act  of  Parliament  made 
and  passed  in  the  37tli  year  of  the  reign  of  King  Henry  8,  after  noticing  and  reciting 
an  Act  of  the  27th  of  the  same  King,  relating  to  the  payment  of  tithes  and  dues  in 
the  city  of  London,  and  reciting,  that  since  such  Act  divers  variances,  contentions 
and  strifes  had  then  newly  risen  and  grown  between  the  parsons,  vicars  and 
curates,  and  the  said  citizens  and  inhabitants,  touching  the  payment  of  tithes, 
oblations  and  other  duties,  by  rea,son  of  certain  words  and  terms  specified  in  the 
said  order,  which  were  not  so  plainly  and  fuUy  set  forth  as  was  thought  convenient 
and  meet  to  be;  for  appeasing  whereof,  as  well  the  said  parsons,  vicars  and  curates, 
as  the  citizens  and  inhabitants,  had  compromitted  and  put  themselves  to  stand  to 
such  order  [137]  and  decree  touching  the  premises  as  should  be  made  by  the  Arch- 
bishop of  Canterbury,  and  the  several  other  persons  therein  named,  for  a  final  end 
and  conclusion  to  be  had  and  made  touching  the  premises  for  ever.  Therefore  it 
was  enacted  that  such  order  and  direction  as  should  be  made,  decreed  and  con- 
cluded by  the  before-named  archbishop,  lords  and  knights,  or  any  six  of  them, 
before  the  1st  day  of  March  then  ne.xt  ensuing,  of,  for,  or  concerning  the  payment 
of  the  tithes,  oblations,  or  otlier  duties,  witliin  the  said  city  or  liberties  of  the  same, 
and  enrolled  in  the  King's  High  Court  of  Chancery  of  Record,  should  stand  and 
remain,  and  be  as  an  Act  of  Parliament,  and  should  bind  as  well  all  citizens  and 
inhabitants  of  the  city  and  liberties  for  the  time  being,  as  the  said  parsons,  vicars, 
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curates  and  their  successoi-s  for  ever,  according  to  tlie  effect,  purport  and  intent  of 
the  said  order  and  decree  so  to  be  made  and  enrolled  ;  and  stating,  that  in  pursuance 
of  the  said  lastriuentioned  Act  of  Parliament,  tlie  Right  Reverend  Father  in  God, 
Thomas,    then    Archbishop    of    Canterbui-y,    and    certain    other    persons,    being    a 
sufficient  number  of  the  persons  in  the  said  Act  named,  did,  on  or  about  the  24th  day 
of  February,  in  the  year  of  our  Lord   15-15,  duly  make  tlieir  decree  touching  the 
matters  aforesaid,  whereby  it  was  ordered  and  decreed  that  the  citizens  or  inhabit- 
ants of  the  city  of  London,  and  the  liberties  of  the  same  for  the  time  being,  should 
yearly,  without  fraud  or  covin,  for  ever  pay  tlieir  tithes  to  the  parsons,  vicars  and 
curates  of  the  said  city,   and  their  successors   for  tlie  time  being,    after  the  rate 
therein  and  hereinafter  mentioned  (that  is  to  say),  of  every  10s.  rent  by  tJie  year  of 
all  and  every  house  and  houses,   shops,  warehouses,  cellars,   stables,   and   every  of 
them  within  the  said  city  and  liberty  of  tlie  same,  16id. ;  and  of  every  20s.  rent  by 
[138]  tlie  year  of  all  and  every  such  house  and  houses,  shops,  warehouse!?,  cellars  and 
stables,  and  every  of  them  within  the  said  city  and  liberties,  2s.  9d. ;  and  so  above 
the  rent  of  20s.  by  the  year,  ascending  from  10s.  to  10s.  according  to  the  rate  afore- 
said.   And  further,  that  where  any  lease  was  or  should  be  made  of  any  dwelling-house 
or  houses,  shops,  warehouses,  cellars  or  stables,  or  any  of  tliem,  by  fraud  or  covin 
reserving  less  rent  than  had  been  accustomed,  or  was,  or  that  any  such  lease  should 
be  made  without  any  rent  resei-ved  upon  the  same,  by  reason  of  any  fine  or  income 
paid  beforehand,  or  by  any  other  fraud  or  covin,  then  and  in  every  such  case  the 
tenant  or  farmer,  tenants  or  farmers  tliereof,  should  pay  for  his  or  their  tithes  of 
the  same  after  the  rate  aforesaid,  according  to  the  quajitity  of  such  rent  or  rents 
as  the  same  house  or  houses,  shops,  warehouses,  cellars  or  stables,  or  any  of  them 
were  last  letten  for  without  fraud  or  covin,  before  the  making  of  such  lease.     And 
further,  that  the  said  citizens  and  inhabitants  should  pay  their  tithes  quarterly,  that 
is  to  say,  at  the  Feast  of  Easter,  the  Nativity  of  St.  John  the  Baptist,  the  Feast  of 
St.  Michael  the  Archangel,  and  the  Nativity  of  our  Lord,  by  even  portions.     And 
further,   that  every   householder   paying   10s.   rent  and   above,   should   for   him   or 
herself  be  discharged  of  their  four  offering-days;  but  his  wife,  children,  servants, 
or  others  of  tlieir  family,  taking  the  rights  of  the  Church  at  Easter,  should  pay  2d. 
for  their  four  offering  days  yearly ;  and  it  was  thereby  provided  and  decreed,  that 
if  any  house  or  houses  that  then  had,  or  thereafter  should  be  let  for   10s.  rent  by 
the  year,  or  more,  be,  or  had  within  eight  years  then  last  past,  or  thereafter  should 
lie  divided  and  leased  into  small  parcels  or  members,  yielding  less  yearly  rent  than 
10s.  by  the  year,  that  then  the  owner  or  ownere  [139]  if  he  or  they  dwell  in  any  part 
of  such  house,  or  else  the  principal  lessee  or  lessees,  if  the  owner  or  owners  do  not 
dwell  in  some  part  of  the  same,  should  thenceforth  pay  for  his  or  their  tithes  after 
such  rate  of  rent  as  the  same  house  was  accustomed  to  be  let  for  before  sucli  division 
or  dividing  into  parts  or  membei-s,  and  the  under-farmer  or  farmers,  lessee  or  lessees, 
to  be  discharged  of  all  tithes  for  such  small  parcels,  parts  or  members  rented  at  less 
yearly  rent  than  10s.  by  tlie  year,  without  fraud  or  covin,  paying  2d.  yearly  for  four 
offering-days.     And  it  was  thereby  provided  that  tlie  decree  should  not  extend  to 
houses  of  great  men,  or  noblemen  or  noblewomen  kept  in  their  own  hands,  and  not 
letten  for  any  rent  which  in  times  past  had  paid  no  tithes,  so  long  as  they  should  so 
continue  unletten,  nor  to  any  halls  of  crafts  or  companies,  so  long  as  they  should 
be  kept  unletten,  so  that  the  said  halls  in  times  past  had  not  used  to  pay  any  tithes. 
And  it  was  thereby  decreed,  that  where  less  sum  than  after  IG-nd.  in  the  10s.  rent, 
or  less  sum  than  2s.  9d.  in  the  20s.  rent,  had  beem  accustomed  to  be  paid  for  tithes, 
that  then  in  such  cases  the  said  citizens  and  inhabitants  sho'Uld  pay  but  only  after 
such  rate  as  had  been  accustomed.     And  it  was  tliereby  also  provided  and  decreed, 
that  if  any  person  or  persons  should  take  any  tenement  for  a  less  rent  than  it  was 
accustomed  to  be  letten   for,  by  reason  of  great  ruin  or  decay,   burning,  or  such 
like  occasions  or  misfortunes,  that  then  such  person  or  persons,   his  executors  or 
assigns,  should  pay  tithes  only  after  the  rate  of  the  rent  resei-ved  in  his  or  their  lease, 
and  none  otherwise,  as  long  as  the  same  lease  should  endure. 

And  the  said  bill  further  stated,  that  the  said  decree  was,  some  time  after  the 
making  thereof,  or  must  be  at  this  distance  of  time,  and  after  the  same  had  been  since 
[140]  the  making  thereof  acted  upon,  presumed  to  have  been  duly  enrolled  in  the 
Court  of  Chancery  ;  for  the  bill  stated  that  ever  since  the  passing  and  making  of  the 
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said  last-mentioned  Act  of  Parliiimeiit  and  decree,  the  same,  or  the  directions  of  the 
said  decree  had  been  observed  and  obeyed  by  the  citizens  and  inhabitants  of  the  said 
city  of  London,  and  in  particular  by  the  iniiabitants  and  occupiers  of  houses  and  tene- 
ments within  the  said  rectory-  and  parish  of  St.  Helen's,  Bishops<;ate,  aforesaid, 
or  tlie  titlieable  places  thereof  ;  and  that  the  said  citizens  and  inhabitants  of  the 
city  of  London  had,  conformably  thereto,  or  in  pursuance  thereof,  paid  their  tithes 
at  or  after  tlie  rate  in  the  said  decree  mentioned,  unless  in  those  cases  in  which 
such  citizens,  inhabitants  or  occupiers  were  thereby  specially  declared  to  be  exempted, 
or  liable  only  to  a  different  sum  or  rate  in  respect  of  tithes,  or  in  cases  wliere  by 
agreement,  a  less  sum  than  2s.  9d.  in  tlie  pound  has  been  accepted  and  jjaid.  And 
the  said  bill  stated,  that  by  virtue  of  the  said  Act  of  Parliament  of  the  .'ST  Henry  t*. 
and  the  said  decree,  the  rector  for  the  time  being  of  the  said  parisli  of  St.  Helen's 
became,  and  was,  and  tliat  the  Appellant  as  such  present  rector  then  was,  entitled  to 
receive  and  be  paid  all  money  due  and  payable  for  and  in  respect  of  the  tithes, 
oblations  and  dues,  arising  and  payable  by  the  inhabitants  and  occupiers  of  houses, 
sho])S,  warehouses,  cellars,  stables,  edifices,  buildings,  wharfs  and  quays  within  the 
said  parish  of  St.  Helen's,  Bishopsgate,  at  and  after  the  rates  expressed  and 
directed  to  be  paid  in  and  by  the  said  decree;  (that  is  to  say,)  for  every  10s.  rent 
by  the  year  of  all  houses,  shops,  warehouses,  cellars  and  stables  within  the  said  parish. 
ICUl.,  and  for  every  20s.  rent  by  tJie  year  of  all  houses,  shops,  warehouses,  cellars 
and  stables  within  the  said  parish,  2s.  9d.,  subject,  however,  to  [141]  certain  par- 
ticular abatements  in  the  said  decree  mentioned  and  specified,  and  particularly  to 
an  abatement  of  every  tliird  penny  respectively,  on  certain  principal  houses,  with 
quay  and  wharf,  having  any  crane  or  gibbet  belonging  to  the  same,  situate  within  the 
said  parish.  And  the  bill  proceeded  to  state  that  the  said  Respondent,  John  Vincent 
Furrier,  had  since  the  25th  of  March  1S22,  up  to  and  until  the  25th  day  of  March 
then  last  past,  been  in  the  possession  or  occupation  of  a  messuage  or  dwelling-house, 
hereditaments  and  premises,  situate  at  a  place  now  called  St.  Helen's  Place,  within 
the  said  rectory  and  parish,  and  alleged  that  the  premises  which  he  occupied,  or  the 
other  buildings  fonnerly  erected  on  the  same  ground,  had  been  liable  to  tithes 
under  the  Act,  and  it  charged  the  Respondent  with  not  having  paid  tlie  same. 

The  bill  charged  (amongst  other  things)  that  the  tithes  or  dues  were  payable ;  and 
that  the  amount  of  the  several  sums  to  be  paid  by  the  Respondent  ought  to  be  cal- 
culated and  computed  after  .the  rate  and  in  manner  directed  by  tlie  said  decree, 
according  and  in  proportion  to  the  present  improved  or  last  known  rent  or  rents, 
or  value  of  the  said  messuage  or  dwelling-house,  hereditaments  and  premises,  and  not 
otherwise,  or  in  any  other  manner  ;  and  the  bill  further  charged  that  there  was  not, 
and  were  not,  any  customary  or  prescriptive  sum  or  sums  of  money  due  and  payable 
for  the  said  messuage,  dwelling-house,  hereditaments  and  premises,  other  than  and  ac- 
cording to  the  rate  in  the  said  decree  mentioned.  And  the  bill  further  charged,  that 
the  Respondent  did,  pre^'iously  to  the  25th  of  March  1822,  and  that  the  former 
occupiers  of  the  messuage  or  dwelling-house,  hereditaments  and  premises  then  in  the 
occupation  of  the  said  Respondent,  always,  or  at  many  times  since  the  passing  the 
said  Act  of  Par-[142]-liament  and  making  the  said  decree,  and  in  pursuance  thereof, 
render  and  pay  to  the  rector  for  the  time  being  of  the  said  parish  of  St.  Helen's, 
Bishopsgate,  tithes  or  tithe-dues,  calculated  at  28.  9d.  in  the  pound,  on  the  then 
yearly  rent  of  the  said  messuage  or  dwelling-house,  hereditaments  and  premises,  or 
make  or  pay  a  compensation  for  the  same.  And  the  said  bill  alleged  that  the  Re- 
spondent pretended  that  the  said  decree  never  was  enrolled,  and  was  therefore  not 
binding  on  him,  or  any  of  the  citizens  and  inhabitants  of  the  city  of  London  ;  and 
that  the  said  decree  never  had  been  confirmed  or  recognized  as  law  in  anv  court  of 
justice,  and  had  never  been  enforced,  acted  upon  and  complied  with  in  any  manner 
whatever  ;  whereas  the  Appellant  by  his  bill  charged  that  the  said  decree  was  duly 
enrolled,  and  that  by  some  accident,  which  could  not  then  at  this  distance  of  nearlv 
three  hundred  years  be  accounted  for  or  ascertained,  the  said  original  decree,  and 
the  enrolment  tliereof,  had  been  destroyed  or  lost,  and  the  said  oriirinal  decree  or 
the  enrolment  thereof  could  not  then  be  found  or  ]iroduced.  And  the  Appellant  bv 
his  said  bill  further  charged,  that  the  said  Act  of  Parliament  and  decree  had  at  ail 
times  since  the  making  thereof  been  accepted,  recognized,  enforced  and  acted  upon 
as  the  established  and  existing  law  and  custom  relatine  to  tithes,  or  dues  relating 
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thereto,  to  be  paid  by  the  citizens  of  London,  and  by  persons  holding  or  occupying 
houses,  messuages  and  jiremises  within  the  said  city  and  its  liberties,  and  in  par- 
ticular in  the  said  parish  of  St.  Helen's,  Bishopsgate,  and  that  ever  since  the  making 
and  passing  the  said  Act  of  Parliament  and  decree  the  same  had,  and  then  had,  the 
force  and  effect  of  an  Act  of  Parliament,  and  that  the  said  Respondent  ought  to  pay 
his  tithes  accordingly.  And  the  bill  further  charged,  that  the  said  Act  of  Parliament 
and  [143]  decree  was  at  some  sliort  time  after  the  making  of  the  said  decree  duly 
entered  and  copied  in  a  register-book,  kept  by  Bonner,  then  Bishop  of  London, 
wherein  the  rights  and  property,  affairs  and  transactions  of  and  relating  to  the  see 
of  London,  and  the  deeds  and  papers  relating  thereto  from  the  year  1539  to  the  year 
1559  were  registered,  and  which  book  was  then  deposited  and  preserved  in  the  cathe- 
dral church  of  St.  Paul  in  the  city  of  London  ;  and  that  it  appeared  by  the  copy  of 
an  indorsement  on  the  decree  copied  and  entered  in  the  same  book,  and  that  the  fact 
was  that  the  decree,  duly  signed  and  sealed  by  the  persons  who  made  the  same,  was 
on  the  25th  day  of  the  said  month  of  February  1545  delivered  to  the  said  Bishop 
Bonner  by  the  archbishop  and  the  other  persons  who  made  tlie  same,  and  that  the 
bishop  on  the  25th  day  of  February  1545  delivered  the  said  decree  to  his  registrar 
for  safe  custody,  and  that  the  same  was  accordingly  so  kept  and  preserved.  And 
the  bill  further  cliarged  that  the  bishop,  as  the  head  and  superintendent  of  the  clergy 
of  the  city  of  London,  was  the  proper  person  to  have  the  custody  of  the  decree;  and 
that  the  decree  had  been  constantly  printed  by  the  King's  printers,  along  witli  the 
existing  statutes  of  this  realm,  and  as  forming  part  of  the  said  Act  of  Henry  8,  and 
as  having  been  duly  made  in  pursuance  of  the  said  Act;  and  that  said  decree  had 
been  uniformly  received  and  acted  upon  in  the  courts  of  justice  in  this  kingdom, 
and  considered  by  the  King's  judges  in  all  times  since  the  making  thereof  as  a  valid 
and  existing  decree,  and  as  having  been  duly  made  and  enrolled,  and  as  having  the 
force  and  effect  of  an  Act  of  Parliament;  and  that  many  decrees  and  orders  of  the 
King's  courts  of  justice  had  been  made  and  acted  on.  pursuant  to  the  said  Act  of 
Parliament  and  decree,  and  that  the  citizens  and  inhabitants  of  the  city  of  [144] 
London  had  been  ordered,  decreed  and  adjudged  to  pay  their  tithes  at  and  after  the 
rate  of  2s.  9d.  in  the  pound,  calculated  on  the  yearly  rate  and  value  of  the  houses  and 
premises  in  their  occupation  respectively,  according  to  the  decree  and  the  true  intent 
and  meaning  thereof  :  and  that  the  citizens  and  inhabitants  of  the  city  of  London  had 
paid  their  tithes  accordingly  pursuant  thereto,  except  in  certain  parishes  within  the 
liberty  of  the  said  city,  which  were  exempted  by  Act  of  Parliament  after  the  fire  of 
London.  And  the  Appellant,  by  his  said  bill,  further  charged,  that  except  by  force 
of  the  said  Act  of  Heni-y  8,  and  decree,  the  clergy  of  London  had  not  received,  and 
were  not  entitled  to  receive,  any  tithes  or  any  payment  in  respect  of  tithes.  And 
the  said  bill  furtlier  charged  that  a  prior  Act  of  the  27th  year  of  King  Henry  8, 
relating  to  the  tithes  in  the  city  of  London  had  been  held  to  have  been  repealed  by 
the  said  Act  of  the  37th  of  Henry  8  ;  and  that  the  said  Act  of  the  27th  of  Henry  8  had 
never  since  the  passing  of  the  said  Act  of  the  37th  of  Henry  8,  and  the  making  the  said 
decree,  been  in  any  manner  acted  on  or  observed,  and  Ijeen  deemed,  taken,  or  con- 
sidered to  be  a  valid  and  subsisting  Act,  as  it  would  have  been  in  case  the  said  decree 
had  not  been  duly  made  and  enrolled.  And  the  Appellant,  by  his  said  bill,  charged 
and  insisted,  that  it  was  not  necessary,  at  that  distance  of  time,  to  produce  or  prove 
the  actual  enrolment  of  the  said  decree,  but  that  such  enrolment  ought  to  be  pre- 
sumed ;  and  if  the  same  were  not  actually  enrolled,  yet  the  said  decree  having  been 
so  recognized,  acted  upon,  adopted  and  received,  and  ought  to  be  treated  and  con- 
sidered of  the  same  force  and  effect  as  if  the  actual  enrolment  were  extant  and  pro- 
duced. And  the  bill  charged  that  the  Respondent  had  in  his  [146]  possession  or 
power,  books,  accounts,  and  documents,  by  which  the  matters  in  the  bill  might  appear, 
but  which  he  refused  to  produce. 

The  said  bill  therefore  prayed  that  an  account  might  be  taken,  under  the  direction 
and  decree  of  the  Court,  of  all  sums  of  money  due  and  owing  to  the  Appellant  from 
the  Respondent  for  or  in  respect  of  the  said  tithes  or  dues  on  account  of  the  messuage 
or  dwelling-house,  hereditaments  and  premises,  held  or  occupied  by  the  Respondent 
within  the  said  rectory  or  parish,  or  the  titheable  places  thereof,  from  and  since  the 
25th  of  March  1822,  after  tJie  rate  of  2s.  9d.  in  the  pound  of  the  present  rent  or  value 
of  the  said  dwelling-house  and  premises,  or  at  such  other  rate  as  the  Appellant  should 
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be  found  to  be'  justly  entitled  to  ;  iuid  that  the  said  Respondent  might  be  decreed  to 
pay  to  the  Appellant  what  on  the  taking  of  the  said  account  should  be  found  to  be 
justly  due  to  the  Appellant  for  or  in  respect  of  such  titlies,  the  Appellant  waiving 
penalties  in  the  usual  manner. 

To  this  bill  the  Respondent  put  in  his  answer  (filed  17  March  1825),  in  which 
(amongst  other  things)  he  stated  that  the  Appellant  was  not  to  his  belief  seised  of  or 
entitled  to  the  rectory  impropriate  of  the  parish  of  St  Helen's,  nor  entitled  to 
any  of  the  rights  tliereunto  belonging,  nor  entitled  to  the  tithes  or  other  dues  claimed 
in  the  bill,  inasmuch,  as  the  Respondent  said,  he  was  informed,  and  believed,  that 
the  said  church  was  not  at  any  time  appropriated  to  any  religious  house  or  body, 
and,  as  evidence  thereof,  he  said  he  was  informed,  and  believed,  that  an  ancient  con- 
vention touching  the  said  church  had  been  entered  into  many  centuries  ago  to  the 
following  efi'ec't,  as  translated  from  the  Latin,  (that  is  to  say,)  This  is  the  convention 
between  the  chapter  of  St.  Paul's  and  Rauulph  and  [146]  Robert  his  son  ;  that 
Ranulph  and  Robert  grant  to  the  canons  of  St.  Paul  the  church  of  St.  Helen's  for 
their  joint  lives,  to  render  yearly  12d.,  but  upon  their  deaths  any  third  person  of 
their  kindred  whom  they  shall  choose  shall  hold  the  aforesaid  church,  rendering  2s. 
per  annum  to  the  same  brothers  ;  but  such  third  person  being  also  deceased,  the  same 
church  shall  remun  to  ulie  canons,  discharged  of  all  incumbrances,  quietly  and  free. 
And  the  Respondent  further  said,  he  was  informed,  and  believed,  that  in  the  year 
1181,  the  canons  of  St.  Paul's  were  rectors  of  the  church  of  St.  Helen,  and  that  the 
said  church  paid  12d.  for  synodals  and  12d.  for  diaconals  ;  and  that  a  great  many 
years  ago,  when  one  Alured  was  dean  of  St.  Paul's,  another  convention  or  agreement 
was  made  between  the  then  dean  and  chapter  of  St.  Paul's  and  William  the  son  of 
William  the  goldsmith,  patron  of  the  church  of  St.  Helen's,  and  the  prioress  and 
nuns  of  the  late  priory  of  St.  Helen's,  to  the  following  effect :  Know  all  men  by  these 
presents,  that  I,  Alured,  dean  of  St.  Paul,  and  the  chapter  of  the  said  church,  have 
granted  to  William  the  son  of  William  the  goldsmith,  the  patron  of  the  church  of  St. 
Helen's,  London,  that  he  may  constitute  in  the  same  church  nuns  there  for  ever  to 
serve  God,  and  that  he  may  confer  the  right  and  patronage  of  tlie  said  church,  which 
was  granted  to  him  by  our  predecessors  to  the  nunnery  established  there;  but  it 
i-liould  be  confirmed  to  the  nunnery  in  such  manner,  that  whoever  shall  administer 
there  under  the  appointment  of  the  prioress,  after  her  election  shall  have  been  made 
by  the  said  collegiate  body  of  nuns,  he  may  be  presented  to  the  dean  and  chapter,  as 
well  for  the  aforesaid  church  itself,  also  for  the  payment  of  half  a  mark  annually 
within  eight  da)'s  of  Easter,  and  for  the  nonalienation  of  the  right  of  patronage, 
[147]  and  for  tlie  nonsubjecting  themselves  to  the  jurisdiction  of  any  other  collegiate 
body  ;  we  grant  also,  as  far  as  we  have  the  power,  that  the  nunnery  there  established 
may  convert  to  their  own  use  all  the  obventions  of  the  above-mentioned  church, 
e.\cept  the  aforesaid  pension  ;  also,  that  the  said  nunnery  shall  bear  all  episcopal 
burthens  belonging  to  the  said  church,  but  if  in  the  place  aforesaid,  by  some  un- 
foreseen event,  tliere  could  cease  to  be  the  present  abode  and  establishment  of  nuns, 
we  have  granted,  that  the  religious  men  shall  be  there  established  without  any  let  or 
liindrance,  according  in  the  manner  which  has  been  above  expressed  concerning  the 
establishment  of  the  nuns,  and  that  they  may  be  held  bound  in  a  similar  manner  to 
the  dean  and  chapter  of  St.  Paul's. 

And  tlie  Respondent,  by  his  answer  further  stated,  that  he  was  informed  and 
believed  that  the  dean  and  chapter  of  the  cathedral  church  of  St.  Paul's  then  had,  and 
for  many  centuries  had,  the  right  of  patronage  and  advowson  of  the  said  cliurch,  or 
if  the  same  should  have  tieeii  legally  appropriated  to  the  vicarage  thereof,  and  if  it 
should  be  established  that  the  said  church  had  been  dul)'  appropriated,  or  that  a 
vicarage  had  been  fully  endowed,  the  Respondent  said,  that  inasmuch  as  he  was  ad- 
vised that  the  rectors  of  all  parishes  in  which  vicarages  were  endowed,  were  of 
common  riglit  entitled  to  the  advowson  of  such  vicarages,  he  submitted  to  the  judg- 
ment of  the  court,  tliat  the  dean  and  chapter  of  St.  Paul's  were  such  rectors;  and  he 
alleged  that  the  Rev.  James  Blencairne  was,  on  the  22d  of  March  1822,  and  had  ever 
since  been,  the  minister  or  incumbent  of  the  said  parish,  and  had  officiated  in  the 
cure  of  souls,  and  was  then  commonly  called  the  vicar  of  the  said  parish  of  St. 
Helen's,  [148]  and  that  the  said  James  Blencairne  paid  the  sum  of  half  a  mark,  or 
6s.  8d.  to  the  dean  and  chapter  of  St.  Paul's. 
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And  the  said  Respondent,  by  his  snid  answer,  further  stated  that,  considering 
the  said  James  Blencairne  to  be  entitled  to  a  suitable  income  as  the  incumbent,  and 
understanding  that  he  did  not  receive  on  an  average  tor  tliree  years  prior  to  July 
1822  (exclusive  of  monies  for  sermons  and  voluntary  gifts  or  offerings  from  the 
parishioners)  more  than  from  £15  or  £.20  a  year  ;  the  Respondent  was  informed  that 
the  parishioners  had  proposed,  in  the  years  1822  and  1823,  to  give  the  sum  of  i^lOO 
a  year  to  be  raised  b}'  a  rate,  and  that  he,  the  Respondent,  did  acquiesce  in  such 
arrangement,  and  did  pay  his  share  of  the  said  sum  of  £100.  and  £100  for  the 
two  years  ending  Easter  or  July  1823  ;  and  the  Respondent  insisted  that  the  said 
James  Blencairne  did  receive  such  several  sums  in  lieu  of  all  dues  to  which  he,  as 
the  ecclesiastical  parson  or  vicar  of  the  said  parish  was  entitled  ;  and  that  the  Appel- 
lant being  a  la3'man,  (even  if  he  was  i-ector  of  the  said  parish)  was  not  on  the  25th  of 
March  1822,  or  at  any  time  since,  entitled  to  any  Easter  or  other  offerings,  or 
ecclesiastical  dues,  payable  /-atione  altaris  of  the  said  church  of  St.  Helen's  aforesaid  ; 
and  the  Respondent  said,  he  was  informed  and  believed  that  the  Appellant  had  no 
seisin  of  the  church  or  the  chancel  of  the  church,  nor  any  glebe  in  the  parish,  and  was 
not  liable  to  the  repairs  of  the  chancel  ;  for  the  Respondent  said  he  was  informed 
that  other  persons  claimed  to  receive  certain  customary  payments  in  lieu  of  tithes 
in  the  said  parish,  not  as  the  Appellant's  agent  or  collector,  but  in  their  own  right. 

And  the  Respondent  denied  that  the  Appellant  was  entitled  to  receive  or  enjoy 
the  tithes,  rates  for  tithes,  [149]  or  customary  payments  alleged  by  the  bill  to  be 
due  and  payable  by  the  citizens  and  inhabitants  of  their  respective  houses  and  pre- 
mises within  the  parish,  according  to  the  Act  of  Parliament  in  the  said  bill  men- 
tioned ;  but  whether  the  Appellant  was  or  not  entitled  to  any  of  the  customary  pay- 
ments payable  in  the  said  parish  he  did  not  know. 

And  the  Respondent  said  he  had  been  informed,  and  believed,  that  the  Act  of 
Parliament  of  the  37th  year  of  the  reign  of  Henry  8,  had  been  made,  but  he  did  not 
know  and  could  not  set  forth  as  to  his  belief  or  otherwise,  whether  such  decree  as  in 
the  said  bill  mentioned  was  made  pursuant  to  the  said  Act  of  Parliament,  save  as 
he  had  heard  statements  made  in  relation  to  such  a  decree  having  been  made,  but 
how  far  such  statements  were  accurate  he  was  unable  to  set  forth  ;  however  he  said, 
that  according  to  the  best  of  the  information  he  had  been  able  to  obtain  on  the  sub- 
ject, such  decree,  if  ever  made,  was  not  duly  or  otherwise  enrolled  in  this  court  of 
record,  and  that  after  diligent  search  had  been  made  for  the  same,  no  decree  to  such 
purport  or  effect  could  be  found  enrolled  in  the  King's  Court  of  Chancery.  And 
the  Respondent  submitted  that  enrolment  of  records  in  the  High  Court  of  Chancery 
of  the  decree  or  order  contemplated  by  the  said  Act,  was  provided  in  order  to  pre^ 
vent  any  surreptitious  order  or  decree  being  imposed  upon  the  citizens  and  inhabit- 
ants of  London  under  and  by  virtue  of  the  said  Act,  by  reason  that  the  laws  of  the 
land  and  usages  of  the  said  court  required  that  before  any  such  decree  could  be  en- 
rolled, the  same  being  to  be  an  instrument  under  the  hand  and  seal  of  certain  sub- 
jects of  his  then  Majesty,  the  signature  and  seal  of  one  at  least  of  the  parties  signing 
and  sealing  the  said  contemplated  decree  would  be  by  such  laws  and  usages  required 
to  be  acknowledged  and  [150]  proved  before  the  Master  of  the  Rolls,  or  one  of  the 
Masters  of  the  said  Court,  and  that  such  decree  being  an  instrument  to  be  under  the 
hand  a«d  seal  of  subjects,  would,  had  it  been  enrolled  pursuant  to  the  said  act  then 
be  enrolled  on  certain  rolls  or  enrolments  of  the  said  Court  called  the  Close  Rolls  of 
the  Chancery,  which  from  the  time  of  their  commencement  to  the  present  time, 
were  kept  in  the  Tower  of  London  or  in  the  Rolls  Chapel ;  and  which  rolls  were, 
as  the  Respondent  was  informed  and  believed,  then  extant,  uncancelled,  and  un- 
defaced  in  their  regular  order  and  series  from  the  time  of  their  commencement  to 
this  time,  and  an  inventory  and  index  to  the  said  rolls,  and  coevstl  with  the  same, 
and  containing  the  parties  names  and  de.scription  of  every  instrument  there  en- 
rolled, were  also,  as  the  Respondent  was  informed  and  believed,  then  extant,  uncan- 
celled, and  undefaced,  and  in  regular  order  and  series  ;  and  he  therefore  submitted 
and  insisted,  that  such  alleged  decree  could  not  be  presumed  to  have  been  enrolled, 
and  the  enrolment  lost  or  destro3'ed  ;  and  he  submitted,  that  inasmuch  as  such  decree 
had  not  been  enrolled,  this  Court  would  not  presume  entirely  contrary  to  the  fact 
that  it  had  been  enrolled. 

And  the  Respondent  further,  by  his  answer,  said  he  did  not  believe  that  since  the 
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making  of  said  alleged  decree,  or  durintr  any  part  of  the  time  since,  the  said  Act  and 
the  directions  of  tlie  said  alleged  decree  had  lieen  observed  and  obeyed. by  the  citizens 
and  inhabitants  of  the  said  city  of  London,  although  he  said  he  liad  heard  that  in 
some  few  instances  such  a  decree  had  been  insisted  on  of  late  years  as  a  binding 
decree  ;  but  lie  denied,  to  the  best  of  his  knowledge  and  belief,  that  the  inhabitants  of 
the  jiarish  of  St.  Helen's  had.  in  conformity  to  and  in  pursuance  of  the  said  alleged 
[151]  decree,  paid  their  tithes  at  and  after  the  rate  therein  mentioned,  except  as  the 
saiil  alleged  decree,  or  any  other  payment  in  lieu  of  tithes,  as  thereinafter  njentioned, 
and  in  the  scliedule  thereto  annexed,  set  forth. 

And  the  Respondent  stated,  that  in  case  the  said  decree  had  been  duly  enrolled 
and  was  binding,  the  same  would  not  have  been  submitted  to,  and  have  been  appli- 
cable to  and  binding  on  the  said  parish  of  St.  Helen's;  for  he  said  it  appeared,  by 
the  said  act  and  alleged  decree,  that  the  same  was  meant  to  apply  to  parislies  of  which 
only  one  person,  as  parson,  vicar  or  curate,  had  tlie  cure  of  souls,  and  was  entitled 
to  all  the  tithes,  oblations  and  other  duties,  and  therefore  to  the  parishes  wherein  all 
the  tithes  and  oblations,  obventions,  oii'erings  and  altarages,  were  the  property  of 
the  parson  or  vicar,  or  other  person  h.iving  the  cure  of  souls,  which  was  not  the  case, 
IS  tlie  Respondent  believed,  in  the  said  parish,  if  the  said  rectory  had  been  appro- 
priated. 

And  the  Respondent  denied  that  to  his  knowledge  and  belief,  during  the  time  the 
said  messuage  or  dwelling-house  and  premises  had  been  in  his  occupation,  the  tithes, 
or  yearly  pa3'ment  in  lieu  of  tithes,  were  payable  to  him  the  Appellant,  as  such  im- 
propriate rector  of  the  parish  of  St.  Helen,  Bishopsgate,  for  or  in  respect  of  the  said 
messuage  or  premises  in  the  said  alleged  decree  mentioned,  or  otherwise,  or  that  the 
same  were  payable  by  the  Respondent  in  proportion  to  the  rent.  And  he  denied 
that  he  had  at  any  time,  or  that  any  former  owner  or  occupier  had,  to  the  best  of  his 
knowledge  and  belief,  always,  or  at  any  times  or  time  (save  as  therein  appeared) 
since  the  said  alleged  decree,  and  conformably  to,  and  in  pursuance  and  by  virtue 
thereof,  paid  to  the  former  rector,  or  pretended  rector  of  the  said  parish,  any  tithes 
or  payment  [152]  for  the  said  messuage  and  premises,  at  the  rate  in  the  said  alleged 
decree  mentioned,  or  at  any  less  rent  or  proportion  ;  however,  the  Respondent  said 
he  had  been  informed,  and  believed  that  a  Mr.  Borradaile,  who  occupied  the  said 
premises  in  1821,  or  some  prior  years  or  year,  did  pay  some  sums  or  sum  of  money 
to  the  Rev.  Mr.  Cooke,  who  called  himself  rector  of  the  said  parish,  he  having  de- 
manded the  same,  and  as  the  Respondent  had  been  informed  and  believed,  threatened 
(if  the  same  was  not  paid)  to  file  a  bill  in  Chancery  to  recover  2s.  9d.  in  the  pound 
on  the  rack-rent  of  the  said  house.  And  the  Respondent  believed  that  the  said  Mr. 
Cooke  did  actually  file  a  bill  in  equity  against  an  inhabitant  of  the  said  parish,  of 
the  name  of  Cooper,  for  the  tithe  of  his  house,  after  the  rate  claimed  by  the  said 
Appellant's  bill  ;  but  the  Respondent  said  he  was  informed,  and  believed  that  the 
said  bill  was  dismissed  with  costs.  And  he  believed  that  the  said  Mr.  Cooke  did  by 
similar  means  induce  some  other  parishioners  of  the  said  parish  to  pay  sums  of 
money  for  tithe  of  their  houses  not  anciently  or  legally  due  for  the  same. 

And  the  said  Respondent  admitted,  that  under  the  circumstances  in  his  said 
answer  stated,  he  had  not  made  to  the  Appellant  any  payment  for  or  on  account  of 
the  messuage  or  premises  in  his  the  Respondent's  occupation,  and  he  believed  there 
were  not  any  payments  due  to  the  Appellant  on  account  tliereof. 

The  Respondent  further  said  that  a  list  or  table  of  persons  liable  to  pay  tithes  in 
the  said  parish,  and  the  sums  payable  by  them,  appeared  to  have  been  by  an  order  of 
vestry  of  the  said  parish,  in  the  year  1814,  made  out  and  written  on  parchment,  and 
hung  up  in  the  vestry  with  a  view  to  perpetuate  the  evidence  thereof,  and  which  cus- 
tomary payments  were  a  payment,  in  the  aggregate  amounting  to  the  same  sum  as 
[153]  at  the  passing  of  the  Act  37  Hen.  8,  and  ever  since  had  been  payable  to  the 
person  or  persons  then  and  now  being  rectors  of  the  said  parish,  or  the  vicars  thereof, 
or  the  person  or  persons  lawfully  entitled  to  the  sums  of  money  mentioned  in  the  said 
table  in  lieu  of  tithes,  and  that  the  ecclesiastical  person  having  the  cure  of  souls  was, 
in  the  .37  Hen.  8,  and  ever  since  had  been,  and  that  the  Rev.  James  Blencairne  then 
was  as  such  so  entitled  ;  and  further,  that  he  did  not  believe  any  former  occupier  of 
the  premises  he  held  had,  since  the  passing  of  the  said  Act  and  making  of  the  decree, 
paid  any  tithes,  etc.  calculated  at  2s.  9d.  in  the  pound,  and  that  the  said  Act  and 
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decree  had  not  (except  in  some  recent  instances)  been  enforced,  and  then  only  under 
the  mistaken  notion  that  the  same  was  duly  enrolled. 

And  the  said  Respondent,  by  liis  answer,  further  sta.ted  that  he  did  not  know, 
nor  could  lie  set  forth,  as  to  his  belief  or  othei-n'ise,  whetlier  the  said  Act  of  Parlia- 
ment and  alleged  decree,  or  eitlier  of  them,  were  or  was,  or  not,  duh'  entered  or 
copied  in  a  register,  or  any  other  book  kept  by  Bonner,  tlien  bisiiop  of  London, 
or  any  other  person  for  him  ;  nor  whether  the  affairs  and  transactions,  and  deeds  and 
papers,  or  any  of  tliem,  of  and  relating  to  the  See  of  London,  its  rights  and  pro- 
peity,  between  the  years  1539  and  1559,  had  been  registered  or  preserred  in  such 
register  or  book;  nor  whether  such  book  was  or  is  deposited  and  jiresei-ved  in  the 
cathedral  church  of  St.  Paul,  or  any  other  place;  nor  whether  it  did  or  not  appear 
by  the  copy  of  an  enrolment  on  the  said  decree,  copied  and  entered  in  the  same 
alleged  book  ;  nor  whetlier  the  fact  was  that  the  said  decree  didy  signed  and  sealed 
by  the  persons  who  made  the  same,  was  at  any  time  deliyered  by  bishop  Bonner  to 
the  archbishop  in  the  bill  men-[154]-tioned.  nor  any  other  pereons  ;  nor  whether  the 
said  bishop  did  or  not,  on  the  25th  day  of  February  1545,  or  at  any  other  time, 
deliver  the  said  alleged  decree  to  his  registrar,  or  any  other  person,  for  safe  custody  ; 
and  he  said  he  did  not  know  whether  the  said  alleged  decree  had  or  not  been  constantly, 
or  at  any  times,  printed  by  the  king's  printer  along  with  the  existing  statutes  of 
this  realiA. 

And  the  said  Respondent  said  he  admitted  tliat  the  said  Act  of  the  37  Henry  8, 
would  have  been,  and  then  was,  useless  and  nugatory,  unless  taken  and  acted  on 
or  in  connection  with  the  said  alleged  decree,  or  some  other  decree,  made  by  proper 
persons,  and  duly  enrolled  as  the  Act  required  ;  but  the  Respondent  said  he  believed 
that  some  decree,  touching  tithes  in  London,  has  been  acted  on  in  some  of  the  courts 
of  justice  in  this  kingdom,  and  considered  by  the  king's  Judges  as  a  valid  and 
subsisting  decree,  but  under  a  mistaken  notion,  as  the  Respondent  believed,  that 
the  same  had  been  duly  enrolled  ;  and  he  insisted,  that  unless  tlie  Appellant  pro- 
duced the  enrolment  of  the  record  in  the  Court  of  Chancery,  or  proved  the  same  to 
have  been  casually  lost  or  destroyed,  and  produced  evidence  of  its  contents  to  the 
effect  in  the  said  bill  set  forth,  the  Appellant  could  not  he  pennitted  tO'  go  into  or 
give  any  secondai-y  evidence  of  the  contents  of  the  decree  alleged  to  have  been  made 
pursuant  to  the  Act  of  the  37  Henry  8  :  however,  the  Respondent  said  he  did  not 
know,  nor  could  he  set  forth,  as  to  his  belief  or  otherwise,  whether  many  or  any 
decrees  or  orders,  in  some  and  which  of  the  King's  courts  of  justice  had  been  made, 
founded  on  or  pursuant  to  the  said  Act  of  Parliament  and  alleged  decree;  nor 
whether  the  citizens  and  inhabitants  of  the  city  of  London,  or  any  of  them,  had 
been  ordered  and  adjudged  to  pay  their  tithes  at  [155]  and  after  the  rate  of  2s.  9d. 
in  the  pound,  or  any  other  rate  on  the  rent  or  value,  according  or  with  reference 
to  the  said  Act  or  alleged  decree ;  nor  whether  the  clergy  of  London  had  received  or 
(save  as  aforesaid)  were  entitled  to  receive  any  tithes,  or  payments  in  respect  of 
tithes,  except  by  force  and  effect  of  the  said  Act  and  alleged  decree  ;  and  he  said  he 
believed  that  a  prior  Act  of  the  27  Henry  8,  did  pa.ss.  relating  to  tithes  in  the  city 
of  London,  but  he  submitted  to  the  Court  whether  such  Act  was  or  had  been  held  to 
have  been  repealed  by  the  said  Act  of  37  Henry  8,  and  the  said  alleged  decree; 
and  he  believed  that  the  said  Act  of  the  37  Henry  8,  had  been  very  lately  insisted 
upon  by  some  or  one  of  the  clergy  of  London  as  a  valid  and  subsisting  Act  of  Parlia- 
ment, in  the  event  of  the  said  decree  not  having  been  duly  enrolled  ;  and  the  Respon- 
dent submitted  to  the  judgment  of  the  Court,  whether  the  said  Act  of  37  Heniy  8, 
ought  not  to  have  been  deemed,  taken  to  be,  and  considered,  as  a  valid  and  sub- 
sisting Act,  in  case  tlie  said  alleged  decree  had  not  in  fact  been  duly  made  and 
enrolled  ;  and  the  Respondent  insisted  it  was  then  necessaiy,  at  that  distance  of  time, 
to  produce  tlie  actual  enrolment  of  the  said  decree,  which  was  the  only  evidence  of 
the  existence  thereof  that  could  be  admitted,  so  as  to  bind  the  Respondent,  and  that 
such  enrolment  ought  not  to  he  presumed,  inasmuch  as  such  presumption,  if  made, 
would  be,  as  the  Respondent  believed,  entirely  contrai-y  to  the  fact ;  and  he  said, 
that  under  the  circumstances  therein  appearing  he  submitted  and  insisted,  that 
even  if  the  said  decree  had  been  acted  upon,  recognized  and  adopted,  as  in  the  bill 
alleged,  it  ought  not  to  be  treated  and  considered  as  of  the  same  force  and  effect  as 
if  the  actual  enrolment  was  extant  and  produced. 
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To  this  answer  the  Appelhint  replied,  and  witnesses  [156]  were  examined  on 
his  beiialf,  but  no  witnesses  were  examined,  nor  any  evidence  f^iven,  on  the  i)art  of 
the  said  Respondent ;  and  the  Appelhint  jiroved,  by  his  witnesses,  the  several  deeds 
and  instruments  showing  his  title  to  the  said  rectory:  and  further,  that  between 
Lady-day  and  Michaelmas  lf>'22,  and  after  he  had  b<;fome  the  purchaser  of  the  said 
rtctory,  the  Appellant's  agent,  accompanied  the  Reverend  Edward  CiMike.  the  former 
rector,  in  his  collection  of  the  tithes  and  payments  in  lieu  therenf,  at  L,ady-day 
1822,  and  that  the  Appellant's  agent  was  introduced  by  the  said  Reverend  Edward 
Cooke  to  tlie  several  residents  and  occupiers  as  the  jiei-son  to  whom  they  were  in 
future  to  pay  such  tithes  or  payments;  and  the  Appellant  also  proved  the  actual 
receipt  by  him,  as  such  rector,  (through  his  agent)  of  sucii  tithes  or  dues,  and  that 
he  had  since  continued  to  collect  and  receive  such  payments  ;  and  he  proved,  by 
the  evidence  of  tiie  said  Mr.  Borradaile,  the  former  owner  and  occupier  of  the  house 
and  premises  tiien  in  possession  of  the  said  Respondent,  that  he,  the  said  Mr.  Rorra- 
daile,  had  occupied  the  said  premises  about  four  or  five  yeai-s  ago,  and  that  he 
paid  a  certain  sum  of  money  during  his  oecujiation  to  the  lay  r|ector  or  improjiriate 
of  the  said  parish,  or  his  agent,  as  tithes,  or  in  lieu  of  tithes,  amounting  to  about 
ten  or  twelve  guineas:  and  the  Appellant  further  proved  by  the  Reverend  H.  B. 
Owen,  who>  had  been  rector  of  the  parish  of  St.  Olave,  Hart-street,  in  the  city  of 
London,  for  thirty  years  and  upwards,  and  was  then  such  rector,  that  he  had  always 
considered  himself  entitled  to  be  paid  at  the  rate  of  2s.  9d.  in  the  pound  on  the  rack- 
rent  of  houses  occupied  in  his  parish,  by  or  in  the  nature  of  tithes,  under  the  said 
statute  of  37  Henry  8  ;  and  the  said  witness  proved  tliat  the  Ea.st  India  Co-mpany 
had  for  many  [157]  years  past  paid,  and  were  then  paying-  tO'  him  (the  witness)  as 
such  rector,  2s.  9d.  in  the  pound  on  the  estimated  annual  value  of  the  premises 
occupied  by  them  within  tlie  parish,  and  that  the  King's  E.vcise  Office  also  made  a 
similar  payment  to  him,  and  that  the  New  Com  Exchange  Company  had  agreed  to 
make  him  a  similar  payment;  and  the  same  witness  prov^id  that  he  had  at  various 
times,  since  he  became  rector  of  the  said  parish,  claimed  and  received  from  many  other 
inhabitants  living  in  the  said  parish,  2s.  9d.  in  the  pound  on  tlie  rack-rent  of  the 
respective  houses  and  premises  ;  and  he  mentioned  two  instances  in  which  some 
of  his  parishioners  resisted  the  payment,  in  consequence  ot'  which  he  caused  a  bill 
in  equity  to  Ije  filed  against  tliem,  upon  which  they  submitted,  and  paid  him  such 
rate  accordingly  on  the  rack-rent  of  their  respective  houses. 

In  further  support  of  thp  Appellant's  case,  he  produced  tlie  office-copy  of  the 
record  of  the  Court  of  King's  Bench,  in  an  action  at  law,  HaJIam  against  Adams, 
Hil.  ter.  23  Car.  1,  roll  1834,  brought  for  false  imprisonment  under  a  warrant  for 
not  obeying  an  order  of  a  magistrate  for  the  payment  of  the  small  tithes,  or  money 
in  lieu  thereof,  within  the  said  jja.rish,  and  in  which  the  question  of  enrolment 
of  the  said  decree  was  in  issue,  and  a  verdict  was  found  for  the  enrolment. 

And  in  further  proof,  the  Appellant  jiroduced  various  jirinted  cases  in  support 
of  the  proceeding  of  suits  and  actions  in  the  High  Court  of  Chancery,  and  in  the 
Court  of  King's  Bench,  and  in  the  Court  of  Common  Pleas,  and  in  the  Co'urt  of 
Exchequer,  and  in  the  House  of  Lords,  at  various  times  for  upwards  of  two  centuries, 
in  wiiich  decrees,  judgments  and  ordei-s  were  made  for  payment  of  tithes  in  the 
city  of  London,  founded  on  the  fact  or  assumption  that  the  said  decree  [158]  had 
been  duly  enrolled  and  printed.  Books  of  the  statutes  of  this  realm  were  also  pro- 
duced to  show  the  fact  of  such  decree  having  been  duly  made  and  enrolled  ;  but 
notwithstanding  such  matters,  his  Honor  the  Vice  Chancellor,  before  whom  the 
said  cause  was  heard,  by  his  decree  or  order  bearing  date  April  29,  1828  (which 
has  been  since  enrolled),  did  order  that  the  parties  should  proQeed  to  a  trial  in  his 
Majesty's  Court  of  Common  Pleas  on  the  following  issue:  Whether  the  decree 
mentioned  in,  and  authorized  to  be  made  by,  tJie  statute  37th  of  Henry  8,  c.  12, 
w-as  duly  enrolled  according  to  the  provision  in  that  statute,  and  his  Honor  did 
reserve  the  consideration  of  all  further  directions,  and  of  the  costs  of  tlie  said  suit, 
until  after  the  trial  of  the  same  issue. 

The  Appellant  is  advised,  and  conceives  that  he  is  aggrieved  by  the  said  order 
or  decree,  and  humbly  appeals  therefrom  to  your  Lordships,  and  prays  that  the  same 
may  be  revers,ed  for  the  following  (amongst  other)  Reasons: — First.  Because  there 
was  sufficient  evidence  to  show  that  the  award  of  the  Archbishop  of  Canterbury  and 
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the  other  jiersons,  or  a  competent  number  of  them,  mentioned  in  tlie  Act  37th  Hen. 
8,  had  actuallj-  been  made  of  tbe  tenor  and  to  the  effect  stated  in  tlie  Appellant's 
bill,  and  aUhough  the  actual  enrolment  of  the  award  is  not  now  to  be  found  or 
accounted  for,  yet,  after  a  lapse  of  nearly-  three  hundred  years,  positive  evidence 
of  the  formal  act  and  ceremony  of  enrolment  ought  to  have  been  and  must  be 
presumed. 

Secondly.  Because  the  presumption  of  enrolment  is,  under  the  circumstances, 
and  after  so  great  a  lapse  of  time,  a  presumption  of  law,  and  not  a  mere  presump- 
tion of  fact  to  be  found  and  formed  by  a  jury. 

Thirdly.  Because  a  jury  can  have  no  better  or  other  means  of  forming  a  judg- 
ment on  the  question  sent  to  [159]  them  than  the  Court  had  :  there  can  lie  no  parol 
evidence  in  the  case  on  which  a  jury  could  be  required  to  decide  with  reference 
to  the  character  or  credit  of  conflicting  witnesses. 

Fouithly.  Because  the  e.xistence  of  the  law,  and  the  usage  of  the  city  of  London 
founded  on  and  derived  from  tlie  statute  37  Hen.  8,  and  the  award,  and  the  judg- 
ments and  decisions  of  the  several  courts  of  law  and  equity,  recognizing  the  law 
on  the  subject,  are  matters  of  public  notoriety. 

The  Respondent  is  advised,  and  humbly  insists,  that  the  said  order  or  decree 
ought  to  be  affirmed,  for  the  following  amongst  other  reasons :  First,  that  the  said 
Appellant  not  having  proved  that  the  said  decree  had  been  duly  enrolled,  and  not 
having  proved  any  facts  or  circumstances  from  which  such  enrolment  could  be  judi- 
cially .presumed,  tlie  only  order  he  was  entitled  tO'  was  an  ordbr  giving  him  an 
opportunity  tO'  try  that  fact. 

Secondly,  That  it  having  been  alleged  upon  tiie  hearing  of  the  said  cause,  that  the 
Respondent  was,  as  in  fact  he  was,  prepared  with  evidence  tO'  prove  that  the  said 
decree  had  never  been  enrolled,  the  Appellant  was  not  entitled,  in  contradiction  to 
the  evidence  in  tlie  cause,  to  call  upon  tJie  Court  to  assume  that  such  decree  had  been 
enrolled. 

The  Cause  was  heard  on  the  13th  December  1830,  in  the  presence  of  the  Judges 
who  had  been  summoned  to  attend  on  the  motion  of  Lord  Wynford  ;  and  on  the  1-ttli 
the  Judgment  of  the  House  was  given. 

The  Earl  of  Eldon  :  My  Lords,  tliis  is  a  cause  in  which  the  Appellant  filed  his  bill 
in  tlie  Court  of  Chancery,  stating  that  he  was  seised  and  possessed  of  the  [160]  im- 
propriate rectory  of  St.  Helen's,  Bishopsgate,  and  in  that  cliaracter  claimed  the  tithes 
of  that  rectory,  and  praying  that  an  account  might  be  taken  of  all  sums  of  money  due 
to  him  from  the  Respondent  for  tithes ;  and  if  the  Appellant  had  a  legal  title  to-  those 
tithes,  there  can  be  no  doubt  that  he  was  entitled  to  have  an  account  of  what  was  due 
from  the  Respondent  on  tlie  score  of  that  legal  title.  The  cause  was  originally  heard 
before  his  Honor  tlie  present  Master  of  the  Rolls,  who  was  pleased  to  order  the  trial 
of  an  issue,  which  order  has  brought  the^  case  liefore  your  Lordships,  the  Appellant 
insisting  that  no  such  order  ought  to  have  Ijeen  pronounced.  It  is  perfectly  clear, 
that  if  a  case  depends  on  a  mixed  question  of  law  and  equity,  the  Judge  in  equity  has 
himself  a  right  to  decide  upon  the  circumstances  which  raise  that  question  ;  but  it 
must  be  admitted  that  in  a  great  many  cases  it  would  be  very  wise  to  send  an  issue 
to  a  court  of  law,  in  order  that  the  Judge  in  equity,  who  is  to  judge  of  the  equity  and 
the  law,  might  have  his  conscience  better  informed,  and  be  better  able  to  apply 
the  law  to  the  facts  and  circumstances  of  the  case.  This  is  an  appeal  to  your  Lord- 
ships as  a  Court  of  Equity  ;  for  you  are  sitting  here  to  decide  upon  the  same  principle 
as  the  Lord  Chancellor  ought  to  have  decided  upon  in  his  court ;  it  is  clear  therefore 
that  3-our  Lordships  ought  to  send  an  issue  to  be  tried,  if  you  are  satisfied  that  this 
is  that  species  of  case  which  upon  the  whole  view  of  the  circumstances  requires  such  a 
proceeding.  On  the  other  hand,  if  you  are  perfectly  satisfied  that  the  Plaintiff  has 
made  out  his  title,  and  that  you  cannot  act  against  that  title  without  overturning  a 
long  series  of  decisions,  your  Lordfhips  ought  not  to  send  the  case  to  a  court  of  law  ; 
but  as  Judges  of  the  law  y.ui  should  decide  the  law,  applying  the  [161]  law  to  the  facts 
and  the  evidence  before  you.  Now  it  is  admitted  that  tlie  Appellant  is  lay-impro- 
priator  of  the  tithes  of  the  parish.  He  shapes  his  title  upon  the  37  Hen.  8  ;  and  the 
question  really  to  be  decided  by  your  Lordships  is,  whether,  after  all  that  appears  to 
have  been  done  upon  a  careful  search,  and  after  all  that  has  been  pronounced  by  the 
courts  of  law   upon  the  subject,   you   feel  yourselves  satisfied   that  the  Appellant, 
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founding  his  title  on  tins  statute,  is  entitled  to  your  detTce  in  the  first  iimtance,  or 
whetlier  he  is  first  kiund  to  try  to  produce  better  evidence  before  a  jury,  that  your 
Lordships  may  afterwards  decide  whether  the  jury  has  come  to  a  right  conclusion. 
When  the  case  first  came  before  the  House  the  nature  of  it  was  not  immediately 
understood  :  and  lieing  a  case  of  importance,  it  was  thought  proper  by  my  noble  and 
learned  friend  that  the  Judges  should  be  called  on  to  assist  your  Lordships  with  their 
advice.  When  however  the  nature  of  tlie  case  came  to  be  seen,  it  was  clear  that  there 
was  no  question  which  could  properly  be  submitted  to;  the  Judges  for  their  con- 
sideration, because  it  does  not  depend  upon  a  question  of  common  law,  but  upon  tlie 
manner  in  which  the  Court  of  Chancery  ought  to^  exercise  its  jurisdiction  in  applying 
the  law  to  the  fact.  When  I  have  stated  that  tliis  Appellant  is  the  lay-impropriator, 
I  have  gone  some  length  towards  showing  tliat,  consider-ing  the  decisions  upon  tlie 
Act  of  Parliament,  and  on  tlie  enrolment  of  tJie  deed  under  it,  tlie  Appellant  has  a 
right  to  sue  under  tlie  Act.  The  decisions  of  the  Courts,  that  whetlier  there  be  a 
producible  deed  or  not,  an  impropriator  under  this  Act  has  a  right  to  sustain  such 
a  suit  as  tlie  present,  offer  of  themselves,  an  indication,  if  there  was  no  otlier,  that 
the  Act  of  37  Hen.  8,  is  one  under  which  an  impropriator  may  recover.  If  that  is  so, 
it  does  not  appear  [162]  tJiat  the  objection  now  taken  by  the  Respondent  can  be 
supported  as  against  those  who  claim  a  title  under  the  Act.  That  Act  recites  that 
differences  had  existed  between  the  clergy  of  the  city  of  London  and  their  parishioners. 
It  wag  those  differences  which  the  Act  endeavoured  to  allay,  and  appease,  but  un- 
fortunately it  has  not  been  successful  in  its  attempt.  From  a  statement  madie  by 
Lord  Hardwicke  it  appears  tliat  some  friend  of  tlie  church  found  a  singular  mean 
of  augmenting  the  benefices  in  the  city  of  London.  The  clergy  of  tlie  city  were  to  be 
paid  by  oft'erings  to  be  made  on  a  certain  day  in  tlie  week,  and  also'  upon  eveiy  saint's 
dav  in  the  year.  The  Pope  thought  jiroper  to  introduce  into  the  Calendar  a  large 
number  of  saints  in  addition  to  those  that  were  tliere  before,  and  by  that  mean 
the  clergy  received  from  the  inhabitants  a  larger  sum  than  was  originally  intended  ; 
and  so  matters  continued  till  37  Hen.  8,  when  it  was  referred  to  certain  dignitaries 
and  authorities  to  make  a  decree'  in  tlie  matter,  which  decree  was  for  ever  to<  settle 
the  claim  on  one  side,  and  the  payment  on  the  other.  The  persons  thus  appointed 
did  make  a  decree,  and  at  that  time  the  Act  passed  upon  which  the  present  question 
arises,  namely,  whether  that  Act  of  Parliament  made  it  necessary  that  in  all  future 
times,  however  distant,  the  impropriator  should  be  able  to  prove  to  demonstration 
that  there  was  an  enrolment  of  that  decree.  The  enrolment  does  appear  to  have  been 
made  necessary  by  the  Act :  but  tlien  comes  tlie  question,  whether,  at  this  distant  day, 
if  the  enrolment  is  not  to  be  found,  your  Lordships  are  to  say  that  the  Act  is  good 
for  nothing,  or  whether  you  are  not  justified  in  presuming  that  there  has  been  an 
enrolment,  although  it  cannot  now  be  produced.  It  has  been  stated  at  the  bar,  that 
with  respect  to  the  question  of  presumption,  I  once  d(^[163]-clared  the  man  to  be  mad 
who  should  assert  that  Judges  and  Juries  might  presume  an  Act  of  Parliament :  I 
desire  to  disclaim  ever  having  made  such  an  observation.  In  the  case  where  it  was 
said  that  Judges  and  Juries  might  make  such  a.  presumption,  a  presentation  to  a 
Crown-living  had  been  made  by  a  private  individual  ;  and  Lord  Mansfield  seems  to 
have  entertained  the  opinion  that  the  presentation  was  a  ground  to  infer  that  the 
Crown  had  granted  the  right  by  patent,  or  by  some  particular  species  of  conveyance, 
which  he  seems  to  have  tliought  might  be  presumed,  as  well  as  an  Act  of  Parliament. 
The  observation  referred  to  at  the  Bar  was  made  on  that  case,  but  not  by  me.  It 
was  made  in  a  case  which  I  argued  as  counsel,  in  the  Court  of  Exchequer,  and  in 
which  Chief  Baron  Eyre  said,  that  if  that  doctrine  was  true  we  might  as  well  have 
no  statutes;  and  another  learned  Judge  remarked  tliat  he  thought  it  infinitely  too 
strong.  But,  my  Lords,  though  perhaps  a  presuuiption  of  that  kind  ought  not  to  be 
made,  yet  nobody  will  dispute  that  where  there  has  been  a  species  of  enjoyment  of 
property  for  a  long  series  of  years,  which  species  of  enjoj'inent  never  could  have 
obtained  witliout  a  legal  origin,  such  legal  origin  may  properly  be  presumed.  Your 
Lordships  are  aware  that  no  time  is  allowed  to  run  against  a  cVemand  for  titlies. 
In  many  cases  estates  have  been  enjoyed,  and  no  titlies  have  been  rendered  ;  but  courts 
of  equity  have  held  that  that  circumstance  alone  was  not  sufficient  to  exempt  them  ; 
but  if  there  had  been  no  payment  of  titlies  for  a  very  long  period,  though  under  cir- 
cumstances which  made  it  probable  that  there  might  have  been  originally  a  title  to 
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those  tithes,  there  a  court,  of  equity  has  said  that  the  title  has  not  been  made  out,  but 
tlie  claimant  should  be  left  to  the  law  to  establish  his  rig:ht.  A  vast  lenfrth  of  time, 
however,  [164]  niirjht  ha.ve  a  different  effect.  There  are  casas  in  which  courts  oif 
equity  have  lield  that  possession  for  250  years  might  be  the  "rround  for  presuming  that 
title-deeds  had  been  lost,  which  title-deeds  if  produceable  would  have  triven  efl'ect  to 
the  rector's  claim  to  the  tithes.  With  respect  to  the  evidence  of  enrolment  in  this 
case,  it  is  to  be  observed,  first,  that  from  the  time  the  Act  of  Parliament  had  passed 
to  the  present  moment  (now  nearly  300  years),  cases  have  repeatedly  occurred,  in 
every  one  of  which  the  judgment  has  been  founded  upon  the  idea  that  enrolment  was 
to  be  presumed  ;  and  when  the  question  arises,  whether  an  impropriator  is  within  the 
Act,  can  I  be  called  on  to  presume,  after  all  these  decisions,  that  there  was  no  enrol- 
ment, especially  when  I  find  that  the  Act  itself  made  that  enrolment  necessary.  What, 
my  Lords,  would  then  become  of  that  large  class  of  eases  where  issues  have  been 
directed  to  trj-,  not  whether  tlie  impropriated  rector  under  this  Act  was  entitled  to 
2s.  9d.  in  the  pound,  but  whether  a  less  sum  had  been  usualh-  paid,  so  as  to  deprive 
him  of  the  right  to  call  for  that  payment?  These  issues  would  have  been  needless  if 
this  objection  as  to  the  want  of  enrolment  was  to  be  considered  as  valid.  The  same 
observation  may  be  made  with  respect  to  those  cases  where  tlie  question  has  been, 
whether  particular  persons  were  or  not  specially  exempt  from  the  operations  of  this 
Act.  In  one  case  of  that  sort  the  question  was,  whether  the  Dean  of  St.  Paul's  was 
liable  to  be  called  on  for  payment  under  this  Act,  or  whether  he  was  "a  great  man," 
so  as  to  come  witliin  its  exemptions.  The  Judges  held  he  was  liable,  which  they 
surely  would  not  have  done  had  they  not  felt  themselves  bound  to  adhere  to  the  Act. 
By  its  provisions  nO'  man  is  exempt  who.  is  not  a  nobleman,  or  a  great  man.  They 
decided  that  the  Dean  of  St.  Paul's  was  not  "  a  great  man  ; "  but  whether  he  was  [165] 
or  not,  is  not  in  the  smallest  degree  material  if  the  non-production  of  the  enrolment 
could  put  an  end  to  the  claim.  In  the  same  manner,  my  Lords,  where  was  the  neces- 
sity for  deciding  tlie  cases  in  which  the  question  was,  whether  the  tithes  were  to*  be 
calculated,  in  leases  granted  upon  payment  of  fines,  upon  the  fine  paid  to  the  landlord, 
and  upon  the  nominal  rent  reserved,  or  only  on  the  rent  stated  in  the  lease,  where 
the  fine  taken  was  considerable,  and  the  rent  reserved  was  small.  Wliere,  too,  was 
the  necessity  for  agitating  questions  of  jurisdiction  under  this  Act?  The  statute  gives 
the  right  of  decision  to  the  Lord  Mayor,  and  if  he  does  not  dec-ide  the  question,  then 
to  the  Chancellor  ;  and  on  tliat  provision  questions  have  arisen,  whether  the  Court 
of  Chancery  had  jurisdiction  in  the  matter  ;  and  these  questions  were  decided  in  the 
aflSrmative,  for  the  Court  said,  there  was  a  matter  of  account :  and  the  Chancellor  in 
Chancery  was  entitled  to  compel  a  matter  of  account,  although  no  enrolment  was 
produced,  and  it  forced  the  party  to  account  according  to  the  terms  of  the  Act  of 
Parliament.  Where,  I  ask,  was  the  necessity  for  agitating  these  questions  if  the  claim 
could  be  at  once  defeated  on  the  single  ground  of  the  non-production  of  the  enrolment 
of  the  original  decree.  The  variety  of  questions,  my  Lords,  arising  on  this  Act  is 
so  great,  that  if  your  Lordships  hold  the  objection  now  made  to  be  valid,  you  will  in 
effect  be  taking  it  for  granted  that  all  the  Judges  in  the  land  have  been  acting  against 
the  law  for  the  last  300  years.  But,  besides  what  I  have  already  observed,  I  would 
ask,  my  Lords,  what  are  we  to  say  to  the  fact,  that  in  the  memory  of  all  living  men  the 
citizens  of  London  have  paid  the  tithes  under  this  Act?  Are  the  citizens  of  London  so 
fond  of  paying  tithes,  and  so  liberal  as  not  to  take  advantage  of  their  non-liability? 
Do  they  [166]  differ  from  all  other  persons  in  that  respect?  The  fact  of  payment  for 
two  or  three  centuries  is  enough  to  j  ustify  your  Lordships  in  presuming  an  enrolment, 
although  it  cannot  now  be  produced.  Many  cases  have  occurred,  and  in  some  of  them 
I  have  been  professionally  engaged,  in  which  the  rights  of  the  clergj-  under  this  Act 
have  been  the  subject  of  discussion,  and  yet  tliis  objection  to  the  non-production  of 
the  enrolment  has  never  before  been  taken,  Judges  and  Counsel  being  equally  satisfied, 
from  the  long  train  of  decisions,  and  from  long  existing  usage,  that  the  Courts  must 
at  the  end  of  two  or  three  centuries  act  upon  the  presumption  that  all  things,  which  the 
Act  rendered  necessary  to  be  done,  had  l>een  rightly  done  at  the  time.  If  your  Lord- 
ships were  not  to  act  upon  such  a  presumption,  you  would  shake  the  foundation  of 
every  title  to  property  in  the  kingdom.  Upon  these  grounds,  my  Lords,  it  appears  to 
me,  tliat  in  this  case  an  issue  ought  not  to-  have  been  directed.  I  go  fartlier,  and  I 
eay,  that  even  if  it  was  right  to  give  the  parties  an  issue,  tliis  is  not  the  issue  that  should 
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have  been  sjiven.  It  should  have  been  a  more  comprehensive  issue.  I  shall  therefore 
submit  to  your  Lordships,  that  this  judfrment  should  he  reversed;  and  I  williiifxly 
take  upon  myself  the  task  of  puttiiiir  into  i>roper  form  the  judgment  to  be  <riven  by 
your  Lordships. 

Lord  Wynford  :  My  Lords.  I  shall  only  trouble  your  Lordships  with  a  very  few 
words  in  tliis  case.  I  entirely  concur  with  my  noble  and  learned  friend,  who  has  just 
addressed  you,  and  probably  it  will  be  fit  tiiat  I  should  point  out  to  your  Lordshijis 
why  the  Judares  were  brought  here,  and  I  am  not  sorry  that  I  gave  them  the  troiible, 
for  altliough  I  agree  with  my  noble  and  learned  friend  that  it  is  not  necessary  [167] 
a  question  should  be  put  to  them,  this  being  a  matter  depending  upon  a  point  of 
equity,  and  not  a  question  of  law,  I  yet  obtained  from  them  a  material  assistance  in 
enabling  me  to  form  an  opinion  upon  this  very  important  question.  This  case  came 
before  me  some  time  ago  in  the  Court  of  Common  Pleas,  when  I  had  the  honour  of 
being  Chief  Justice  in  that  court.  It  was  an  action  first  upon  a  composition  for 
tithes  ;  secondly  a  claim  upon  the  general  law.  Upon  that  occasion  the  plaintiffs 
obtained  a  verdict  for  the  composition.  There  was  then  an  express  issue  raised 
■whether  this  deed  was  enrolled.  My  noble  and  learned  friend  is  aware  that  I  had  no 
means  of  knowing  before  I  came  into  court  how  the  question  would  be  raised  ;  and 
when  it  was  first  started  it  occurred  to  me  that  as  this  question  had  been  so  often 
settled  in  courts  of  justice,  though  the  issue  was  expressly  raised,  I  ought  to  direct 
the  jury  to  presume  the  deed  enrolled.  But  I  was  told  by  one  of  my  learned  brothers 
in  that  Court  that  the  thing  had  never  been  settled  at  aU ;  that  my  recollection  was 
quite  imperfect  ;  upon  which  I  said  I  will  leave  the  question  of  fact  to  the  jury, 
reserving  afterwards  for  the  consideration  of  the  Court,  whether  they  ought  not  to 
have  acted  upon  the  presumption.  A  motion  was  afterwards  made  to  enter  a  non- 
suit upon  the  point  so  reserved  ;  the  Court  of  Common  Pleas  granted  a  rule  to  show 
cause;  that  rule  was  afterwards  generally  discharged;  and  as  the  case  is  stated 
in  a  vei-y  good  book  upon  the  law  of  tithes,  I  see  it  is  said,  it  was  discharged  because 
the  Court  thought  it  was  properly  left  for  the  jury:  that  is  undoubtedly  a  mistake. 
The  fact  is,  that  tiie  plaintiff  was  content  to  take  his  verdict  upon  the  count  for  the 
composition,  which  would  not  raise  the  point,  and  they  suffered  the  rule  to  be  dis- 
charged. 

[168]  Afterwards  this  bill  was  filed.  I  recollect  that  I  had  my  doubts  upon  the  law 
in  the  Court  of  Common  Pleas  as  to  directing  the  jury  to  act  upon  the  presumption  ; 
therefore,  I  sought  to  trouble  the  learned  Judges  to  attend,  that  the  point  might  be 
settled.  I  am  now  of  opinion,  that  if  I  could  by  any  possibility  be  restored  to  a  court 
of  law,  I  should  direct  the  jury  to  presume  the  enrolment,  because,  although  the  judges 
in  a  court  of  common  law  differ  from  the  judge  in  equity,  he  being  the  judge  of  the  law 
as  well  as  the  fact,  I  think  the  time  has  now  arrived  in  a  case  of  this  sort,  when  a  judge 
is  justified  in  telling  the  jury  they  ought  to  presume  an  enrolment. 

M}'  Lords,  there  are  many  cases  that  bear  a  strict  analogy  to  this.  The  custom  of 
merchants  and  the  custom  of  the  realm  are  stated  in  pleading,  and  they  used  to  be 
proved  by  witnesses,  but  they  have  been  found  so  often,  that  now  tlie  Judges  take 
judicial  notice  of  them,  and  tell  juries  what  those  customs  are.  Now  is  not  this  a  case 
of  that  sort  ;  here  are  tw'enty-four  printed  decisions,  all  of  which  my  noble  and  learned 
friend  has  stated  must  have  been  wrong  if  this  deed  is  not  to  be  considered  enrolled. 

At  a  very  early  period  of  the  reign  of  Charles  the  Second  the  question  of  enrolment 
came  before  the  Court  upon  an  express  issue,  tliough  not  by  an  action  for  the  recovery 
of  tithes.  An  action  for  tithes  could  hardly  be  supported  on  the  statute,  because  the 
statute  has  given  a  specific  remedy,  and  gives  the  go-by  to  the  ordinary  proceeding  ; 
but  the  question  was  raised  in  the  case  I  allude  to,  upon  a  false  imprisonment,  and 
that  gave  occasion  for  submitting  to  the  jur}'  the  question,  whether  or  not  this  deed 
had  been  enrolled,  and  the  issue  was  found  in  favour  of  the  enrolment  of  the  deed. 
That  case  was  decided  nearly  200  years  ago,  [169]  and  from  that  time  down  to  this 
I  presume  it  has  been  taken  for  granted,  for  certainly  in  no  case  that  I  am  aware  of, 
except  this,  has  the  question,  as  a  question  of  fact,  ever  occurred  in  any  court  of 
common  law.  ^Hienever  it  has  occurred,  it  has  seldom  come  before  a  court  of  law, 
for  the  reason  stated,  and  whenever  it  has  come  before  a  court  of  equity,  that  court 
has  taken  it  for  granted.  I  think  your  Lordships  would  be  doing  great  mischief  if 
these  presumptions  were  now  to  be  disturbed.     It  is  like  doing  away  the  effect  of 
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statutes  that  have  been  truly  said  by  great  Judges  to  be  statutes  of  peace.  There  is  an 
end  of  all  right,  if  when  a  question  of  this  sort  occurs  it  is  to  be  left  to  a  jury  as  a 
question  of  fact.  If  after  twenty-four  decisions,  in  one  of  which  it  is  expressly  found, 
and  in  all  of  which  it  is  recognized  as  a  fact,  that  this  deed  was  properly  registered, 
it  is  not  at  this  distance  of  time  to  be  taken  as  a  presumption  of  law  that  it  was  re- 
gistered, I  do  not  know  when  presumptions  can  by  possibility  arise.  It  was  argued 
that  you  cannot  presume  it  in  this  case,  because  it  must  be  registered  on  a  given  day, 
and  you  have  only  to  search  at  that  time,  and  if  you  do  not  find  it.  then  it  is  conclusive 
that  it  never  was  registered  :  but  undoubtedly  that  argument  proceeds  upon  a  mis- 
take.  The  decree  of  the  noble  and  learned  persons  which  was  to  give  effect  to  the 
statute  was  to  be  made  before  the  1st  of  March,  but  there  is  no  time  fixed  for  its  being 
enrolled;  there  is  no  point  of  time  we  can  fix  upon  and  say,  that  not  having  been 
found  there  you  are  to  presume  it  is  not  enrolled.  That  being  the  case,  you  must  look 
for  this  at  the  Rolls  for  nearly  300  years  before  you  can  say  with  safety  it  is  not 
enrolled.  What  a  dangerous  litigation  this  would  lead  to.  I  conceive,  in  a  case  of 
this  sort,  you  must  take  it  for  granted  it  was  enrolled,  thougli  at  this  time  of  day  it  was 
impossible  to  prove  the  fact. 

[170]  My  noble  and  learned  friend  has  said  that  he  never  stated  presuming  an  act 
of  parliament  was  presumption  run  mad.  Talking  about  presuming  acts  of  parlia- 
ment I  may  say  that  I  have  heard  a  noble  Judge  once  at  Nisi  Prius,  and  afterwards, 
with  more  advice,  in  the  King's  Bench,  state  that  he  would  presume  200  Acts  of 
Parliament;  and  Lord  Kenyon  stated  that  that  was  but  a  short  mode  of 
expressing  what  he  meant,  and  only  a  strong  mode  of  putting  a 
fact  that  was  beyond  dispute.  Some  mistake  has  arisen  upon  an  issue  directed  by 
my  learned  friend  near  me,  (the  Lord  Chief  Baron),  as  if  he  had  directed  an  issue 
of  this  sort.  My  learned  friend  directed  no  such  issue.  My  learned  friend  seems 
to  me  to  have  assumed  there  altogether  that  the  deed  was  properly  enrolled,  for  the 
issue  directed  by  my  learned  friend  was  not  whether  there  had  been  such  a  decree 
as  this  enrolled,  but  whether  the  parties  were  excused  by  a  particular  custom  in  that 
parish  from  paying  according  to  the  original  decree.  Now  I  take  it,  the  issue  directed 
by  the  Chief  Baron  would  be  quite  idle  if  the  decree  had  never  been  enrolled. 

I  ought,  perhaps,  after  the  excellent  judgment  and  opinion  pronounced  by  my 
noble  and  learned  friend,  to  apologize  for  saying  a  single  word  ;  but  as  this  is  a  ques- 
tion of  very  general  importance  in  the  city  of  London,  and  has  much  agitated  the 
City,  I  thought  I  was  bound  to  take  upon  myself  my  share  of  stating,  as  shortly  as  I 
could,  without  doubt  and  hesitation,  what  was  my  opinion  ;  and  I  shall  only  add,  that 
for  tlie  reasons  my  noble  and  learned  friend  has  given  better  than  I  could  do,  I 
entirely  concur  in  the  judgment  he  proposes  your  Lordships  should  pronounce. 

Judgment  of  the  court  below  reversed. 


[171]  APPEAL 

From  the  Court  of  Session. 

DOUGLAS  AND  OTHERS,  (Assignees  of  John  Stein,  Thomas  Smith,  Robert  Stein,  James 
Stein  and  Robert  Smith,— Appellant ;  BROWN  and  GIBSON  CRAIG, 
(Trustees  for  the  Creditors  of  John  Stein  and  Robert  Stein  and  Co.  Distillers 
at  Canonmills  and  Kilbagie, — Respondents. 

A  trust-deed  for  the  benefit  of  Scotch  creditors,  made  by  one  of  three  partners  in 
two  Scotch  firms,  all  of  whom  are  also  partners  in  English  firms,  is  not  such 
an  act  in  the  ordinary  course  of  the  partnership  business  as  to  be  valid  against 
the  other  two  partners,  or  their  representatives  :  and  the  assignees  under  a 
general  commission  of  bankrupt  against  all  cannot  homologate  it.  The  rules 
of  English  law  are  matters  of  evidence  in  Scotch  courts ;  but  the  House  of 
Lords,  sitting  as  a  court  of  appeal  from  the  decision  of  a  Scotch  court,  isi 
equally  an  English  as  a  Scotch  court,  and  will  act  on  its  own  knowledge  of 
English  law,  and  not  be  bound  by  the  report  of  that  law  made  by  English 
lawyers  to  the  Scotch  courts. 

Tlie  facts  of  this  case,  so  far  as  they  relate  to  the  judgment  in  the  House  of  Lords, 
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were  these: — John,  Robert,  and  James  Stein  carried  on,  in  partnership,  for  many 
years  prior  to  1812,  the  business  of  distillers  at  Canonmills  near  Edinburgh,  under 
the  firm  of  John  Stein,  and  at  Kilbagie  under  the  firm  of  Robert 
Stein  and  Co.  ;  tliey  were  also  partners  in  the  banking  concerns  of 
Scott,  Smith,  Stein  and  Co.  of  Edinburgli,  and  of  Stein,  Smith  and  Co.  of  London. 
On  the  22d  July  1812,  the  London  banking-house  stopped  payment,  and  [172J  notice 
of  that  event  liaving  been  despatched  to  Scotland,  the  Edinburgli  banking-house 
stopped  payment  also.  Four  separate  connnissions  were  immediately  taken  out 
against  Robert  Stein,  Thomas  Smith,  James  Stein,  and  Robert  Smith.  A  meeting  of 
the  distillery  creditors  was  held  at  Edinburgh  on  the  3d  of  August  1812  ;  and  on  the 
Gth  of  August  John  Stein,  the  principal  partner  in  the  distillery  concerns,  and  the 
only  partner  on  the  spot,  executed  a  deed  of  trust,  by  which,  in  the  name  of  the  com- 
panies, lie  conveyed  the  whole  heritable  and  moveable  estates  of  the  companies  to 
Messrs.  Brown  and  Gibson,  (afterwards  Gibson  Craig),  for  the  benefit  of  the  Scotch 
creditors.  On  the  day  after  e.xecuting  this  deed  John  Stein  set  off  for  London.  On 
the  11th  of  August  a  joint  commission  was  sued  out  against  him  and  the  other  four 
partners  in  the  banking  concerns.  The  four  separate  commissions  were  superseded 
at  the  same  time.  The  trustees  had  undertaken  and  performed  the  trusts  under  the 
deed  of  the  Gth  of  August,  and  communications  between  tliem  and  Messrs.  Cuthbert, 
Smith  and  Duval,  the  then  London  assignees,  had  taken  place.  Among  these  was  a 
letter,  dated  1st  September  1812,  written  by  the  London  assignees,  in  which  they 
desired  Mr.  Gibson,  on  their  behalf,  to  take  possession  of  what  belonged  to  the  bank- 
rupts, and  gave  him  certain  directions  about  sending  part  of  the  efi'ects  (the  produce 
of  the  distillerj')  to  the  English  market.  They  also  desired  certain  things  to  be  done  ; 
and  added,  "  We  request  of  you  therefore,  as  attorney  for  us,  to  regulate  accord- 
ingly." The  present  Appellants  were  subsequently  appointed  assignees  under  the 
joint  commission. 

The  questions  raised  were,  first,  whether  the  trust-deed  of  the  Gth  August  was  valid  ; 
secondly,  whether  the  London  assignees  had  homologated  or  confirmed  it,  [173]  and 
thereby  authorized  the  defenders  to  act  under  it  as  trustees  for  the  Scotch  creditors  ; 
or,  thirdly,  wliether  the  deed  was  not  utterly  invalid  as  a  fraudulent  preference  of 
particular  creditors,  and  whether  the  defenders  were  not  bound  to  account  to  the 
Appellants  for  all  monies  received  by  the  Defenders  as  agents  and  attornies  for  the 
assignees. 

The  case  having  come  before  the  Scotch  courts,  on  an  action  to  reduce  the  deed 
of  trust,  a  letter  of  2Gth  September  1812,  from  the  London  assignees  to  the  Defenders 
was  relied  on  by  the  latter,  to  show  that  the  assignees  had  recognized  them  in  the 
capacity  of  trustees,  and  had  therefore  homologated  the  trust-deed,  so  as  to  make  it 
binding  as  against  themselves  and  the  English  creditors.  That  letter  was  as  follows  : 
"  Gentlemen,  being  satisfied  that  tlie  distillery  concerns  at  Canonmills  and  Kilbagie 
were  carried  on  by  Messrs.  John,  Robert  and  James  Stein,  distinct  from  me  concern 
in  Fenchurch-street  under  the  firm  of  Stein,  Smith  and  Co.,  and  that  the  creditors 
of  the  distillery  companies  have  a  preference  on  the  effects  belonging  thereto  we 
hereby  authorize  you  to  pay  the  distillery  creditors  the  amount  of  their  debts,  taking 
care,  in  the  first  instance,  to  ascertain  the  exact  amount  of  such  debts."  It  was  signed 
by  Messrs.  Cuthbert,  Smith  and  Duval. 

Lord  Corehouse,  the  Ordinary  in  the  cause,  pronounced  the  following  interlocutor  : 
"  16th  May  1828.  The  Lord  Ordinary  having  considered  the  revised  cases,  and  whole 
process,  appoints  the  parties  to  prepai-e  and  lodge  a  case  for  the  opinion  of  English 
counsel  upon  the  question,  whether,  on  the  supposition  that  the  letter  from  Messrs. 
Cuthbert,  Smith  and  Duval  to  the  Defenders,  dated  2Gth  September,  is  held  to  import 
an  authority  to  the  Defenders  to  [174]  settle  with  the  distillery  creditors  in  the 
capacity  of  trustees,  and  of  consequence  to  be  a  homologation  of  the  trust-deed  to  that 
eft'ect,  such  authority  is  by  the  law  of  England  binding  on  the  creditors  of  Scott,  Smith, 
Stein  and  Co.  ;  and  on  the  present  assignees  tlie  pursuers  of  this  action,  reference  being 
had  to  all  the  circumstances  of  the  case,  and  in  particular  to  the  meeting  of  creditors 
held  upon  the  9th  of  that  month."  The  only  creditors  who  appeared  to  have  met  on 
that  occasion,  or  who  had  signed  the  minutes  of  that  meeting,  were  James  Cuthbert 
and  his  partner  ;  and  by  that  minute  they  resolved  to  authorize  and  empower  the 
assignees  "  to  commence,  prosecute  or  defend  any  suit  or  suits  at  law  or  in  equity, 
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or  any  odier  proceedings  in  England  or  Scotland,  for  the  recovery  or  defence  of  any 
]p<irt  of  the  said  bankrupts'  estate  and  effects,  or  either  of  them,  or  to  compound,  sub- 
mit to  arbitration,  or  otherwise  agree  to  any  matter,  cause  or  thing  relating  thereto." 
Under  this  direction  of  the  Lord  Ordinary  the  following  opinion  was  given  : 
■'  On  the  supposition  that  the  letter  from  Messrs.  Cuthbert,  Smith  and  Duval,  to 
the  Defenders,  dated  the  26th  September  1812,  is  held  to  import  an  authority  to  the 
Defenders  to  settle  with  the  distillery  creditors  in  the  capacity  of  trustees,  and  of 
consequence  to  be  a  homologation  of  the  trust-deed  to  that  effect,  I  am  of  opinion  that 
such  authority  is  by  tlie  law  of  England  binding  on  the  creditors  of  Scott,  Smith, 
Stein  and  Co.,  and  on  the  present  assignees,  the  pursuers  in  the  action,  reference  being 
had  to  all  the  circumstances  of  the  case,  and  in  particular  to  the  minutes  of  the  mee1> 
ing  of  creditors  held  upon  the  9th  of  that  month. 

"  With  regard  to  the  obligation  of  this  transaction  [175]  upon  the  assignees  in 
such  their  character  as  assignees,  and  individually  as  creditors,  there  could  not  be  a 
question  either  in  law  or  in  equity. 

"  With  regard  to  the  creditors  generally,  the  question  involves  in  a  conclusion 
rather  of  fact  than  of  law. 

"  Assignees  under  a  commission  of  bankrupt  have  the  complete  legal  authority 
and  title  charged  with  a  trust  or  duty  to  use  them  beneficially  for  the  purposes  of  the 
commission.  They  are  prima  facie  fully  competent  to  bind  the  creditors  at  their  (the 
assignees)  own  discretion,  and  without  any  previous  or  express  sanction  either  of 
commissioners  or  of  creditors,  except  in  those  particulaj-  instances  in  which  such 
sanction  is  required  by  the  statute  6th  Geo  IV,  c.  16,  s.  88,  viz.  compounding  with  a 
debtor,  giving  time,  taking  security,  submitting  to  arbitration,  and  commencing  suits 
in  equity,  or  any  other  act  relating  to  the  property  vested  in  or  claimed  by  them. 
What  absolute  owners  or  claimants  may  do,  they  may  do  effectually  and  conclusively, 
provided  it  be  for  the  benefit,  or  rather  not  to  the  detriment  of  the  creditors  ;  them- 
selves at  all  events  they  bind  ;  and  if  no  creditor  or  creditors  come  forward  to  com- 
plain, the  act  done  is  good  to  all  intents  and  purposes  both  in  law  and  in  equity. 
If  the  question  were  agitated  in  this  country  it  would  stand  thus  : — Creditors,  one  or 
more  of  them,  would  complain  either  in  a  court  of  equity,  or  to  the  equitable  juris- 
diction of  the  Chancellor  in  bankruptcy,  that  the  assignees  had  abused  their  legal 
dominion  to  the  prejudice  of  the  interests  of  such  creditor  or  creditors.  The  prima 
facie  legal  validity  of  the  transaction  would  be  recognized  ;  the  question  would  be, 
is  it  detrimental  or  not  tO'  those  on  whose  behalf  the  assignees  have  thus  been  act-[176]- 
ing?  Upon  this  question,  as  upon  a  matter  of  fact,  the  Court  would  direct  a  reference, 
either  to  the  commissioners,  or  to  a  Master  in  Chancery;  and  upon  their  return, 
yea  or  nay,  to  such  inquiry,  would  make  its  final  adjudication.  If  this  question  were 
referred  to  me,  or  if  in  this  case  I  am  to  be  taken  as  exercising  a  similar  function,  I 
should,  under  all  the  circumstances  of  the  case,  without  hesitation,  affirm  that  the 
assignees  and  creditors  were  bound,  holding  first  the  assignees  to  be  legally  com- 
petent to  homologate  the  trust-deed  :  and,  secondly,  that  there  was  not  in  the  mode 
of  exercising,  or  in  the  circumstances  attending  such  exercise,  any  incident  upon  which 
the  creditors  were  entitled  to  disaffirm  it." 

On  this  opinion  being  returned  to  Scotland,  the  Lord  Ordinary  (Corehouse)  pro- 
nounced an  interlocutor,  by  which  it  was  declared,  "  that  by  the  law  of  England  the 
pursuers,  as  assignees  of  Stein,  Smith  and  Co.,  acting  for  themselves  and  for  the) 
creditors  of  the  company,  had  power  to  liomologate  tJie  trust-deed  executed  by  John 
Stein  in  favour  of  the  Defenders  for  behoof  of  the  creditors  of  the  distillery  com- 
panies ;  that  the  pursuers  did  homologate  that  trust-deed,  to  tJie  effect  of  authorizing 
the  Defenders  to  realize  and  distribute  the  funds  of  the  distillery  companies,  and  for 
tliat  purpose  to  ascertain  the  claims  against  the  companies,  and  to  settle  with  the 
creditors  ;  that  the  Defenders  are  bound  to  account  to  the  Pursuers  for  their  actings 
and  intromissions  only  in  the  character  and  witJi  the  privilege  of  trustees  under  the 
said  trustrdeed,  and  therefore  assoilzies  the  Defenders  from  the  reductive  conclusions! 
of  the  libel."  This  interlocutor  had  been  adhered  to  by  the  first  division  of  the  Court 
of  Session  after  appeal  and  argument  thereon.  The  case  now  came  on  [177]  to  be 
heard  at  the  bar  of  the  House  of  Lords  on  an  appeal  against  tuis  interlocutor,  and  the 
same  points  which  had  been  discussed  in  the  Court  below  were  argued  before  their 
Lordships. 
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The  Lord  Chancellor  (Feb.  22,  1831)  :  In  this  case  I  am  released  from  considerable 
difficulty,  for  I  can  altogether  put  out  of  view  the  complicated  accounts  between  the 
parties.  I  come  at  once,  therefore,  to  that  which  lias  been  the  foundation  of  the 
judgment  in  the  Court  below.  The  Lord  President  admitted,  that  if  the  English 
counsel  had  stated  the  English  law  to  be  different,  a  different  complexion  might  have 
been  given  to  the  business.  The  Lord  Corehouse  rested  his  interlocutor  on  the  same 
ground  ;  namely,  on  the  opinion  of  the  English  counsel,  as  to  what  was  the  English 
law.  Now  the  question  here  seems  to  me  to  be,  whether  we  are  to  be  bound  by  the 
opinion  as  to  the  English  law?  This  Court,  which  is  botli  an  English  and  a  Scotch 
Court,  has  the  power  to  import  into  the  case  its  knowledge  of  English  law,  and  as  a 
Court  of  Appeal  to  act  upon  that  knowledge.  We  must  not  indeed  govern  cases  of 
Scotch  law  by  the  decisions  and  rules  of  the  English  law,  and  he  who  should  attempt 
to  do  so  would  act  unwisely,  improperly  and  illegally  ;  but  in  the  present  instance  we 
may  act  upon  the  English  law,  for  the  English  law  is  here  in  question.  In  the  Scotch 
Courts  English  law  is  a  matter  of  evidence,  and  the  evidence  of  what  it  is  must  be  sent 
there  from  England.  The  opinions  of  English  lawyers  upon  English  law  become 
tlierefore  in  Scotch  Courts  matters  of  fact,  and  are  so  received  ;  but  how  stands  tlie 
case  here  in  the  Court  of  Appeal,  where  the  Judges  are  at  once  Judges  of  English  and 
of  Scotch  law?  Is  it  not  somewhat  of  a  subtlety  to  say,  that  though  I  am  an  English 
[178]  lawyer,  I  sit  here  on  Scotch  appeals  as  a  Scotch  lawyer  only,  and  that  I  have 
therefore  only  a  right  to  look  to  the  report  of  the  English  law,  made  by  an  English 
lawyer,  as  a  matter  of  fact,  in  the  same  manner  as  if  I  were  a  Scotch  Judge  sitting 
in  a  Scotch,  Court,  and  bound  so  to  receive  it.  I  think  that  I  am  by  noi  means  called 
on  to  do  so  ;  and  I  take  the  analogy,  which  seems  to  me  tO'  be  very  strong,  of  a  case 
under  the  civil  law, which  in  the  common-law  courts  of  this  country  is  considered  as 
foreign  law,  and  the  rules  of  which  are  therefore  made  matter  of  evidence.  When 
such  a  case  arises  in  our  common-law  courts  the  Judges  send  to  tlie  Bishop  for  his 
certificate  of  the  civil  law.  By  that  certificate,  as  Judges  of  the  courts  of  common 
law,  tliey  are  bound  ;  but  suppose  the  certificate  to>  state  the  civil  law  wrongly,  and 
that  the  same  question  should  afterwards  come  before  the  Court  of  Appeal ;  that  Court 
we  know  consists  of  common-law  Judges,  and  of  Judges  of  the  Ecclesiastical  Courts. 
Now  I  will  suppose  the  certificate  to  have  been  manifestly  wrong,  would  not  Sir  J. 
Nicholl,  sitting  in  tlie  Court  of  Delegates,  correct  the  error,  and  set  his  brethren  of 
the  common-law  right  on  the  subject?  Certainly  he  would.  In  the  same  manner  the 
Judges  of  the  Court  of  King's  Bench  would  act  if  they  were  placed  as  a  Court  of  Ap- 
peal under  similar  circumstances.  What  then,  I  ask,  is  the  law  of  England  with  re^ 
ference  to  this  case?  It  is  perfectly  true  that  one  partner  can  bind  tlie  other  in  all 
ordinary  transactions,  but  that  is  not  the  case  here.  The  creation  of  trusts  by  the 
trust-deed  is  not  one  of  the  ordinary  transactions  of  a  partnership.  The  original 
validity  of  the  trust-deed  therefore  cannot  be  maintained  ;  that  must  be  admitted  ; 
and  admitting  that,  then  the  question  comes  whetlier  it  has  been  since  homologated. 
That  proposition  in  fact  amounts  to  [179]  this,  if  it  was  not  legal  in  its  origin, 
could  the  assignees,  who  could  not  make  it  legal  at  first,  do  so  afterwards?  Ex  parte 
Whitchurch,  1  Atkyns,  is  an  authority  on  that  point,  and  in  that  case  tlie  assignees 
were  held  not  to  have  power  to  homologate  an  authority  originally  invalid.  I  there- 
fore propose  to  your  Lordships  that  this  case  should  be  sent  back  to  the  Court  below, 
with  instructions,  that  according  to  the  English  law  tlie  assignees  had  not  power  to 
homologate  the  trustrdeed  ;  and  let  the  Court  then  proceed  further  as  tliey  shall  be 
advised. 

The  interlocutor  was  accordingly  ordered  to  be  remitted  to  the  Court  below,  with 
the  instruction  proposed  by  the  Lord  Chancellor. 


Mgo]  ERROR. 

From  the  Irish  Exchequer  Chamber. 

PLUCK, — Plaintiff  in  error;  DIGGES  and  Another, — Defendants  in  error. 

[Mews'  DiiT.  V.  1027  ;  xii.  129  ;  S.C.  5  Bli.  N.S.  31.     See  now  Conveyancing  Act  1881 
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(44  and  45  Vict.  c.  41),  s.  44,  as  to  assignment  of  interest  with  leservation  of  rent : 
and  note  on  PIucl-  v.  Digges  in  Bulleii  on  Distress,  2d  ed.  pp.  "296-302  (Appx. 

A.).] 

A.,  entitled  to  a  lease  for  lives  renewable  for  ever,  assigns  the  whole  of  his  estate 
and  interest  in  the  lands  tO'  B.,  reserving  a  rent,  and  a  power  of  distress  and 
re-entry,  but  no  reversion.  The  rent  being  in  arrear,  A.  distrains,  and  B. 
replevies;  A.  avows  under  the  Irish  statute  25  Geo.  2,  c.  13,  corresponding  to 
the  English  statute,  11  Geo.  2,  c.  19,  giving  landlords  the  remedy  by  distress, 
and  judgment  in  the  Irisli  Common  Pleas  and  Exchequer  Chamber  tor  A. 
But,  on  error  by  B.  in  Dom.  Proc.  the  judgment  reversed,  for  the  statutes 
apply  only  to  those  leases  where  there  is  a  reversion,  or  an  interest  vested 
in  the  lessor  at  the  expiration  of  the  lease  ;  and  here  there  is  no  reversion. 

Richard  Chapel  Whaley,  being,  in  17uG,  seised  in  fee  of  the  lands  of  Balinadoyle, 
in  the  county  of  Wicklow,  demised  the  same  at  a  yearly  rent  of  £8  by  indentures  of 
lease  and  release,  to  Edmund  Burroughs,  his  heirs  and  assigns,  to  hold  the  same  for 
thiee  lives,  with  covenant  for  perpetual  renewal.  In  1820,  the  interest  of  Burroughs 
was  vested  in  William  Hughes  and  Maria,  his  wife,  and  in  her  sisters  Isabella,  Ann, 
and  Harriet  Ha.milton,  who  then  renewed  the  lives  with  Ann  Richardson,  in  whom  the 
interest  of  Whaley  was  vested. 

Hughes  and  his  wife,  and  her  three  sisters,  by  indentures  of  lease  and  release, 
dated  the  18th  and  19th  of  February  1821,  assigned  the  whole  of  their  estate  and 
interest  in  the  lands  to  Thomas  Pluck,  at  the  yearly  [181]  rent  of  £61  8s.  6d.  The 
last-mentioned  indenture  purported  in  form  to  be  a  demise,  and  contained  a  covenant 
authorizing  the  releasors,  their  heirs  and  assigns,  to  enter  and  distrain  on  the  lands 
in  case  of  nonpayment  of  the  rent  within  twenty-one  days  after  the  same  should 
become  due,  and  also  for  re-entry  in  case  of  further  nonpayment,  with  covenant  for 
ptrpetual  renewal.  Hughes  and  his  wife,  on  the  4th  September  1822,  assigned  their 
interest  or  share  to  the  three  sisters,  Isabella,  Ann,  and  Harriet  Hamilton.  In 
April  1824,  the  Defendant  in  error,  Montgomery  Digges  intermarried  with  Isabella 
Hamilton,  at  which  time  the  interest  of  'fliomas  Pluck  was  vested  in  the  Plaintiff  in 
error,  Patrick  Pluck,  who  was  tlien  in  possession  of  the  lands. 

On  the  25th  November  1824,  Digges  and  his  bailiff.  White,  the  other  Defendant 
in  error,  entered  on  the  lands,  and  distrained  tlie  cattle  of  the  Plaintiff'  in  error,  then 
pasturing  on  the  lands,  as  a  distress  for  rent  alleged  to  be  due.  The  Plaintiff'  in 
error  replevied,  and  in  Hilary  Term  1825  filed  his  declaration  in  the  Court  of 
Common  Pleas  against  the  Defendants  in  error  for  the  distress. 

To  this  declaration  avowries  and  cognizances  to^  the  following  effect  were  put  in 
by  the  said  Defendants  as  landlords  of  tlie  said  premises,  under  the  statute  of  the 
25  Geo.  2,  c.  13,  (corresponding  English  statute,  11  Geo.  2,  c.  19). 

First,  the  Defendant  Montgomery  Digges,  in  right  of  his  wife  Isabella  avowed, 
and  as  bailiff  of  Ann  and  Harriet  Hamilton,  and  the  said  Defendant  Thomas  White, 
as  bailiff'  of  said  Montgomery  Digges  and  Isabella  his  wife.  Ann  and  Harriet  Hamilton, 
acknowledged  the  taking  as  just,  because  they  allege  tliat  Plaintiff,  at  the  time  of 
s.aid  taking,  held  and  enjoyed  said  lands  for  one  year  and  a  half  before  elapsed,  and 
[182]  ending  on  the  29th  September  1824,  as  tenant  thereof  to  the  said  Montgomery 
Digges  and  Isabella  Digges,  otherwise  Hamilton,  his  wife,  and  Ann  and  Harriet 
Hamilton,  by  virtue  of  a  demise  thereof  to  him  the  said  Patrick  Pluck  theretofore 
made,  at  and  under  a  certain  yearly  rent  therein  mentioned  ;  and  because  tlie  sum  of 
£92  2s.  9d.  of  the  said  rent,  for  the  space  of  one  year  and  a  half  as  aforesaid,  on  tlie 
29th  day  of  September  1824,  was  then  in  arrear  from  the  said  Plaintiff'  to  the  said 
Montgomerj'  Digges  and  Isabella  Digges,  Ann,  and  Harriet  Hamilton,  the  said 
Defendants,  respectively,  in  right  of  said  Isabella,  Ann,  and  Harriet  Hamilton, 
avowed  and  acknowledged  the  taking  of  the  said  cattle  as  for  and  in  the  name  of 
distress  for  said  rent  so  due  and  in  arrear. 

The  second  avowry  and  cognizance  only  varied  from  the  first,  by  stating  the 
tenancy  to  be  by  Thomas  Pluck  instead  of  Patrick  Pluck. 

The  third  avowry  and  cognizance  varied  from  the  first  and  second  by  claiming 
but  one  year's  rent  in  arrear  of  said  premises,  up  to  and  for  the  25th  March  1824, 
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and  as  being  due  to  the  said  Ann  Hamilton.  Harriet  Hamilton,  and  Isabella  Digges, 
otherwise  Hauiiltou.  before  her  marriage  witli  said  MontgomeiT  Digges.  under  a 
demise  from  them  to  said  Patrick  Pluck,  and  claimed  in  their  right  accordingly. 

The  fourtJi  avowry  and  cognizance  varied  from  the  third  (mly  by  stating  the  same 
tenancy  to  be  by  Thomas  Pluck  instead  of  Patrick  Pluck. 

The  fifth  avowry  and  cognizance  varied  from  the  former,  by  claiming  one  half 
year's  rent  of  said  premises  only,  ending  the  29tli  September  182i,  under  the  same 
demise  and  tenancy  as  in  said  first  avowry  and  cognizance,  and  the  tenancy  is  laid 
in  said  Patrick  Pluck. 

[183]  The  sixth  avowry  and  cognizance  is  similar  to  the  fifth,  e.xcept  that  it  lays 
the  demise  in  Thomas  Pluck. 

To  these  several  avowries  and  cognizances  the  Plaintiff  pleaded  in  bar.  first  and 
second,  that  the  said  Defendant*  were  not  bailift's,  as  they  alleged. 

Thirdly,  riens  in  arrear,  as  to  the  said  rents  so  claimed  to  be  due  to  the  said 
Montgomery  Digges  and  Isabella  his  wife,  and  Ann  and  Harriet  Hamilton. 

Fourthly,  that  Plaintiff  did  not  hold  the  premises  under  any  of  the  alleged 
demises. 

Fifthl}',  that  Thomas  Pluck  did  not  hold  the  said  premises  under  any  of  tlie  said 
alleged  demises. 

Issues  having  been  joined  on  these  pleas,  the  cause  was  tried  at  the  summer  assizes 
for  the  county  of  Wicklow,  when  the  above-mentioned  indentures  were  produced  and 
given  in  evidence.  The  Plaintift''s  counsel  insisted  that  upon  that  evidence  the 
Judge  ought  to  direct  the  jury  to  find  for  the  Plaintiff.  The  learned  Judge  on  the 
contrai-y  gave  it  as  his  opinion  that  the  evidence  was  not  sufficient  to  entitle  the 
Plaintiff  to  a  verdict,  or  to  bar  the  Defendants  from  maintaining  their  avowries 
and  cognizances,  and  directed  the  jury  accordingly;  and  a  verdict  was  found  for  the 
Defendants,  and  the  rent  in  arrear  as  reserved  by  the  indentures  of  the  18th  and  19th 
February  1821  was  assessed  at  £87.  To  this  opinion  and  direction  a  bill  of  ex- 
ceptions was  tendered  and  sealed,  and  came  on  for  argument  in  the  Court  of  Coiumon 
Pleas  in  Easter  Term  1826,  when  the  exceptions  were  overruled  by  a  majority  of  tlie 
Judges;  and  on  error  brought  in  the  Exchequer  Chamber  the  judgment  was  affirmed 
by  a.  majority  of  that  court,  and  thereupon  the  Plaintiff  brought  liis  writ  of  error  in 
the  House  of  Lords,  and  it  was  submitted  on  his  behalf  that  the  judgment  ought  to  be 
reversed  for  the  following  reasons: 

[184]  First,  Because  the  indenture  of  the  19th  of  February  1821.  although  in 
terms  it  purports  to  be  a  lease  of  the  lands  therein  mentioned,  yet,  as  it  transferred 
the  whole  estate  and  term  of  the  grantors  in  the  premises,  operated  in  law  as  an 
assignment  of  tlieir  estate  therein,  and  not  as  an  under-lease  to  the  grantee ;  and 
consequently,  at  the  time  of  making  the  distress  in  question,  and  while  the  said  rent 
was  accruing,  the  said  lands  were  not  held  by  the  plaintiff'  or  Thomas  Pluck,  as  tenant 
under  any  of  the  sever.al  demises  in  the  pleadings  alleged  : 

Secondly,  Because,  since  the  statute  of  Quia  Emptores  a  reversion  in  the  lessor 
immediately  expectiant  on  the  demised  term  is  necessary,  to  constitute  the  relation  of 
landlord  and  tenant  between  the  parties: 

Thirdly,  Because  though  an  interest  had  been  shown  to  have  passed  under  tlie 
said  deed,  no  estoppel  or  conclusion  was  thereby  created  to  preclude  the  Plaintiff 
from  denying  that  he  held  as  tenant  under  it,  nor  from  showing  by  extrinsic  evidence, 
that  the  term  thereby  conveyed,  comprehended  and  passed  the  whole  estate,  term, 
and  interest  which  the  grantors  then  had  in  the  lands  : 

Fourthly,  Because  the  rent  avowed  for  under  the  statute  in  this  case,  and  payable 
under  the  said  deed,  was  a  rent-charge  and  not  a  rent^service,  to  which  latter  species 
of  rent  alone  the  Irish  statute  of  25  Geo.  2,  c.  13,  relieving  landlords  or  lessors  from 
the  necessity  of  setting  out  their  title,  applies,  and  is  confined  : 

Fifthly,  Because  the  Defendants,  and  those  in  whose  right  tliey  claimed  the  said 
rent,  not  having  any  reversionary  estate  in  the  premises  at  the  time  of  njaking  the 
distress  in  question,  were  not  entitled  to  avow  generally,  but  were  bound  to  have 
shown  and  specially  pleaded  their  title  thereto  : 

[185]  Sixthly,  Because  a  party  cannot  stand  at  the  same  time  in  the  situation  of 
assignee  ol  a  lessee's  estate  and  interest,  and  liable,  as  such,  to  the  head  landlord, 
under  the  covenants  and  contract  under  such  head-lease  ;  and  also-,  as  under-lessee  to 
his  immediate  grantor,  and  liable  under  his  contract  with  him  as  such: 
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Seventhly,  Because,  even  supposing  that  the  Plaintiff  is  to  be  considered  as  es- 
topped from  denying  that  Thomas  Pluck  and  his  assigns  held  the  lands  as  tenants 
under  the  alleged  demise  of  the  19tli  February  1821,  yet  he  is  at  liberty  to  insist  and 
show  that  he  did  not  hold  same  at  the  time  of  making  the  distress  in  question,  as 
tenant  under  any  of  the  demises  in  the  pleadings  alleged,  inasmuch  as  that  indenture 
purports  to  lae  a  demise  by  William  Hughes  and  Maria  his  wife,  Isaljella,  Harriet, 
and  Ann  Hamilton,  to  Thomas  Pluck  and  lus  assigns  :  whereas  the  tenancy  alleged 
in  the  pleadings  was  under  a  different  contract  and  tenure,  although  the  deed  of  the 
4th  September  1822,  was  inoperative  to  pass  any  estate  or  interest  in  the  reversion  of 
the  said  lands  from  the  said  William  Hughes  and  Maria  his  wife,  they  not  having  any 
estate  or  interest  in  such  reversion  to  transfer  by  the  said  deed. 

When  the  cause  came  on  for  hearing  in  the  House  of  Lords,  no  case  was  made, 
nor  did  any  counsel  appear  for  tlie  Defendants  in  error  ;  and  Sir  E.  Sugden,  counsel 
for  the  plaintiff,  stated  that  notice  had  been  given  on  the  part  of  the  Defendant  in 
eiior,  that  no  attempt  would  be  made  to  support  the  judgment.  He  then  briefly 
stated  the  case,  and  referred  to  the  statutes  by  which  it  was  governed,  and  cited  the 
case  of  Woulpitt  v.  Clark,  1  Bos.  and  Pul.  N.  R.  as  the  leading  authority  on  the 
subject. 

[186]  Lord  Ttnterden  :  As  the  Defendant  in  error  has  given  notice  that  he  does 
not  mean  to  defend  the  case,  it  is  unnecessary  for  us  to  heiir  the  case  for  the  Plain- 
tiff in  error,  any  further  than  to  satisfy  us  that  there  is  good  ground  for  reversing 
the  judgment.  Speaking  with  the  greatest  deference  for  the  Judges  below,  I  am 
clearly  of  opinion  that  this  judgment  ought  to  be  reversed. 

The  case  is  of  this  description  :  the  Defendants  in  error  entitled  to  an  estate  for  a 
term  for  lives,  with  covenant  for  perpetual  renewal  by  deed  of  1821.  assigned  their 
whole  interest  in  the  lands  to  a,  person  represented  by  the  Plaintiff'  in  error,  resei-ving 
a  rent,  and  a  power  of  distraining  for  the  rent.  The  rent  being  in  arrear,  those  who 
were  entitled  to  it  took  a  distress,  which  the  Plaintiff  in  error  replevied,  and  filed  his 
declaration  against  the  Defendants  in  error.  Avowries  and  cognizances  were  put 
in  by  the  Defendants  under  the  Irish  statute  25  Geo.  2,  c.  13,  as  landlords  of  the 
premises,  and  all  of  these  proceeded  on  the  ground  that  the  Plaintiff  in  error  held 
as  tenant. 

By  the  common  law  both  in  England  and  Ireland,  a  person  entering  upon  l.ind 
and  taking  a  distress  was  bound  to  show  and  set  out  his  title  to  the  land.  The 
English  statute  11  Geo.  2,  c.  19,  and  the  corresponding  Irish  statute  25  Geo.  2,  c.  13, 
relieved  landlords  from  this  necessity,  and  enabled  them  to  get  payment  of  tlieir  rents 
by  a  shorter  process.  The  Irish  Act  is  the  same  as  the  English  Act,  but  with  this 
addition,  that  whereas  by  the  English  Act  you  cannot  avow  unless  there  is  an  actual 
demise,  under  the  Irish  Act  the  distress  may  be  taken  in  tliis  short  mode,  not  only  on 
a  perfect  demise,  but  also  upon  an  imperfect  one,  such  as  a  contract  for  a  demise. 
But  by  neither  of  the  acts  is  it  permitted  to  avow  for  a  rent-charge  upon  the  [187] 
land  pa3'able  to  one  who  has  no  reversion.  Now  this  cannot  be  considered  as  rent- 
service,  or  as  rent  reserved  between  landlord  and  tenant,  as  tliere  can  be  no  such 
rent  without  a  reversion,  or  an  interest  vesting  in  the  lessor  at  the  expiration  of  the 
lease.  Under  this  deed  of  1821  there  is  no  reversion,  as  the  whole  interest  is  assigned. 
The  power  of  entiy  and  distress  is  reserved,  but  there  is  nothing  to  constitute  a 
reversion.  There  is  consequently  no  rent  of  the  description  to  which  the  provisions 
of  the  statute  apply,  and  the  only  advice  I  can  give  your  Lordships  is,  that  the  judg- 
ment be  reversed. 

Lord  Wynford  :  I  agree  in  that  opinion  ;  but  I  cannot  help  obsei-ving  that  tliis 
is  one  of  that  description  of  cases  which  ought  to  induce  us  to  consider  whether  some 
alteration  might  not  be  made  in  law  procedure,  so  as  to  prevent  parties  having  rights 
from  being  deprived  of  their  remedies  through  the  blunders  in  point  of  form  of 
attornies  and  counsel.  It  is  a  dreadful  thing  to  be  obliged  for  a  defect  in  form  to 
give  judgment  contrary  to  the  real  merits  of  the  case.  There  is  no  doubt  but  that 
the  Defendants  in  error  in  this  case  had  a  right  to  distrain,  and  tliat  they  lost  tlie 
advantage  of  it  solely  by  the  erroneous  mode  of  putting  their  case  on  the  record. 

.ludgment  reiversed. 
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[188]  APPEAL 

From  the  Coukt  of  Chancery. 

ROmSCmLD,— Appellant ;  BROOKUA'N ,—Respo7ident. 

[Mews'  Dig.  i.  68:  vii.  258,  259:  xi.  992.  S.C.  5  Bli.  N.S.  165;  and  in  Chancery, 
3  Sim.  153,  7  L.J.  Ch.  163.  Followed  in  Tetley  v.  Skand,  1872,  25  L.T.  661  : 
Ha.milto7i  V.  Young,  1881,  7  L.R.  Jr.  299  ;  Guy  v.  Churchill,  1889,  60  L.T.  743. 
Explained  in  Lculyuell  Mining  Co.  v.  Bronkex,  1887,  35  Ch.U.  408.  Distin- 
guished in  Waddell  v.  Blockey,  1879,  4  Q.B.D.  680  ;  and  see  Rohinson  v.  Mollett. 
1875,  L.R.  7  H.L.  810.] 

Where  a  person  placed  himself  under  the  advice  of  a  dealer  in  English  and  foreign 
funds,  and  the  latter  advised  purchases  and  sales  of  stock,  and  it  ai'tenvards 
appeared  that  these  purchases  and  sales  were  merely  nominal  transfers  and 
re-transfers  of  tlie  dealer's  own  stock,  the  difference  being  settled  in  account, 
it  was  held  that  the  Court  of  Equity  rightly  interfered  to  compel  an  account 
between  the  parties,  and  to  set  aside  the  transactions  that  had  taken  place, 
on  the  ground  that  the  dealer  stood  in  a  situation  of  advantage  which  Equity 
will  not  allow  to  an  agent  in  dealing  with  his  principal. 

The  substance  of  the  bill  in  this  case  was,  that  the  Appellant,  in  1818,  carried  on 
the  business  of  broker  or  agent  for  the  sale  of  foreign  stocks  and  securities,  and  it 
alleged  that  the  Appellant  having  in  that  year  become  acquainted  with  the  Respon- 
dent, expressed  a  great  desire  to  serve  him  ;  had  spoken  highly  of  the  means  which'  the 
Appellant's  connection  in  foreign  countries  afforded  him  of  serving  the  Respondent  ; 
and  stated  that  the  Appellant  should  have  considerable  opportunities  of  assisting  the 
Respondent,  if  he  were  employed  by  him  as  his  agent  in  the  purchase  of  foreign 
stock  and  that  in  consequence  the  Respondent  did  so  employ  him,  and  that  the  Appel- 
lant accepted  the  office  of  the  Respondent's  agent,  and  charged  him  a  commission  upon 
all  the  Appellant's  transactions  for  him. 

[189]  The  bill  tlien  stated  the  transactions  tJiat  had  taken  place  between  the 
parties,  and  attributed  the  Respondent's  having  engaged  in  them  entirely  to  advice, 
which  the  bill  alleged  tlie  Appellant  to  have  given  upon  each  occasion,  whether  of  sale 
or  purchase:  and  it  charged,  that  the  Respondent  would  never  have  engaged  in  any 
of  those  transactions  but  for  the  confidence  which  the  bill  described  the  Respondent 
to  have  reposed  in  the  Appellant,  and  the  Respondent's  alleged  belief  that  the  Appel- 
lant was  throughout  acting  as  his  agent,  and  giving  him  honest  advice  ;  and  the  bill 
further  charged,  tliat  the  Appellant  throughout  gave  false  advice  with  a  view  to  his 
own  profit. 

With  respect  to  a  transaction  of  the  25th  of  May  1818,  the  bill  stated  that  the  Re- 
spondent was,  by  the  Appellant's  letter  of  tliat  day,  induced  to  suppose  that  the 
Respondent's  French  rentes  had  been  sold  to  some  third  person  in  the  open  market; 
but  that  he  had  lately  discovered  that  they  were  purchased  by  the  Appellant  himself, 
and  that  the  transaction  was  fraudulent  and  void. 

With  respect  to  three  sums  of  £5000,  £5000,  and  £40,000,  Prussian  bonds,  it  was 
insisted  by  the  bill,  that  specific  bonds  to  the  amount  ol  £50.000  ought  to  have  been 
set  apart  for  the  Respondent,  and  kept  by  the  Appellant  distinct  from  his  otlier  bonds  ; 
that  no  bonds  were  set  apart;  and  that  for  want  of  such  appropriation  tlie  purchase 
of  these  bonds  in  June  1818,  and  the  sale  of  them  in  December  1818,  were  wholly 
fictitious,  and  ought  to  be  considered  null  and  void. 

With  respect  to  a  purchase  by  the  Respondent  of  115,000  French  5  per  cent,  rentes 
in  December  1818,  and  January  and  February  1819;  the  sale  of  110,000  of  tliose 
rentes  in  May  following;  the  purchase  of  105,500  Frencli  5  per  cent,  rentes  on  tlie 
[190]  11th  of  June  1819  ;  and  the  sale  of  those  rentes  in  September  following;  the 
bill  alleged  that  no  such  sales  or  purchases  ever  actually  took  place,  and  that  there- 
fore those  transactions  were  to  be  considered  fraudulent  as  against  the  Respondent. 

The  bill  further  charged,  that  when  the  Respondent  settled  the  account  in  Decem- 
ber 1819,  and  paid  a  balance  of  £1614  19s.  2d.,  he  was  ignorant  of  the  several  circum- 
stances in  tlie  said  bill  alleged. 
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The  bill  prayed  that  a  purchase  by  the  Appellaut  of  20,000  French  5  per  cent, 
rentes  might  be  declared  fraudulent  and  void,  and  that  the  Appellant  might  be  ordered 
to  transfer  into  the  name  of  the  Respondent,  in  the  books  kept  in  France  for  that  pur- 
pose, 20,000  French  5  per  cent,  rentes,  or  to  pay  to  tlie  Respondent  their  present 
value ;  and  that  the  Appellant  might  also  be  ordered  to  pay  to  the  Respondent  the 
dividends  which  had  accrued  since  the  purchase  of  the  said  20,000  French  rentes  by 
the  Appellant,  the  Respondent  offering  to  repay  the  purchase-money,  namelj'  £11,548 
2s.  -id.,  with  interest  thereon,  at  5  per  cent,  from  the  time  of  the  said  purchase. 

It  further  prayed  tliat  the  accounts  between  tlie  Respondent  and  the  Appellant 
might  be  opened,  and  that  an  account  might  be  taken  of  all  tlie  said  dealings  and 
transactions  between  him  and  the  Appellant,  or  between  him  and  the  Appellant  and 
his  brothers ;  and  that  in  taking  that  account  the  Appellant  might  be  charged  with 
the  difference  between  £41,639  16s.  6d.,  the  price  at  which  he  sold  the  £50,000 
Prussian  bonds  to  the  Respondent,  and  £37,500,  the  price  at  which  he  pretended  to 
buy  them  back,  with  interest  from  the  31st  of  December  1818. 

And  that  the  Appellant  might  be  charged  with  the  value  of  £17,000  Prussian 
bonds,  with  interest  at  [191]  £5  per  cent,  from  the  time  when  the  Appellant  sold  the 
same,  and  also  with  the  value  to  be  then  sold,  of  110,000  French  5  per  cent,  rentes, 
with  the  dividend  thereon  from  the  time  when  tlie  same  were  represented  by  the  Ap- 
pellant to  have  been  purchased  by  the  Respondent,  the  Respondent  offering  to  be 
charged  with  the  purchase-money  thereof,  with  interest  at  £5  per  cent.,  or  at  least 
that  tlie  Appellant  might  be  charged  with  the  sum  of  £1614  19s.  2d.,  paid  to  him 
by  tlie  Respondent,  as  a  balance  of  .account,  on  the  10th  of  December  1818,  witli  in- 
terest from  that  day  at  £5  per  cent,  per  annum  ;  and  that  the  sums  charged  to  the 
Respondent  for  interest  might  be  disallowed. 

The  Appellant  answered  the  original  and  amended  bill.  By  these  answers  he 
denied  that  he  ever  carried  on  the  business  of  a  broker;  he  said  he  carried  on  the 
business  of  a  dealer  in  foreign  securities;  he  denied  all  the  allegations  tending  to 
charge  him  with  having  sought  the  confidence  of  the  Respondent;  and  he  denied 
having  ever  offered  tO'  act  as  agent  for  the  Respondent ;  on  the  contrary,  the  Appellant 
said  that  the  Respondent  sought  him,  not  he  the  Respondent;  and  he  denied  that  he 
ever  charged  the  Respondent  brokerage  or  commission  on  any  of  the  transactions 
mentioned  in  the  bill. 

With  respect  to  the  advice  which  the  Appellant  was  alleged  to  have  given,  he  said 
that  he  and  his  clerks  were  daily  consulted  by  numbei-s  of  persons  at  his  counting- 
house  and  upon  "Change  as  to  the  foreign  funds,  and  it  was  therefore  utterly  impos- 
sible for  him  to  recollect  what  advice  he  might  have  given  so  long  ago,  either  to  the 
Respondent  or  any  other  individual  ;  he  said,  however,  that  whatever  advice  he  gave 
it  was  always  given  bond  fide :  and  that  so  far  as  he  was  [192]  concerned,  the  trans- 
actions were  perfectly  regular  and  fair,  and  he  had  no  doubt  but  they  were  the  same, 
so  far  as  Messrs.  De  Rothschild  of  Paris  were  concerned. 

He  believed  that  the  Respondent,  at  the  time  he  paid  the  balance  of  £1614  19s.  2d., 
knew  all  the  facts  he  pretended  to  have  since  discovered,  and  the  Appellant  insisted 
upon  the  account  settled  in  December  1819,  as  a  settled  account. 

The  cause,  having  been  heard,  stood  for  judsrment  on  the  16th  of  July  1829,  when 
by  a  decree  of  that  date,  his  Honor  the  Vice-Chancellor  ordered,  that  the  Respondent 
was  entitled  to  be  paid  by  the  Appellant  the  amount  of  the  dividends  which  would 
have  accrued  on  the  20,000  French  5  per  cent,  rentes,  from  the  25th  day  of  May  1818, 
down  to  the  time  when  those  rentes  should  be  re-transferred  into  his  name,  or  the 
value  thereof  paid  to  him,  and  at  his  option  to  have  the  20,000  French  5  per  cent, 
rentes  re^transfeired  into  his  name  by  the  Appellant,  or  to  be  paid  their  present 
value,  tlie  Respondent  allowing  to  the  Appellant  the  sum  of  £11,548  2s.  4d.,  and  in- 
terest thereon  at  £5  per  cent,  per  annum,  from  the  same  25th  of  May  1818  ;  and  the 
Respondent,  by  his  counsel,  electing  to  take  the  present  value  of  such  French  5  per 
cent,  rentes,  it  was  referred  to  the  Master  to  take  the  necessary  accounts  for  that 
purpose:  it  was  also  declared,  tliat  the  sale  and  purchase  of  the  £40.000,  £5000, 
and  £5000  Prussian  bonds  were  not  real,  and  that  tlie  Respondent  was  entitled  to  he 
placed  in  the  same  situation  as  if  the  same,  and  the  loans  connected  therewith,  had 
never  taken  place  :  and  it  was  directed  that  the  Master  should  take  an  account  of  the 
dealings  between  the  Respondent  and  the  Appellant  in  respect  of  such  alleged  sales 
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and  purchases  and  loans  ;  and  that  [193]  whatever  the  Master  should  find  to  be  the 
loss  sustained  by  the  Respondent  in  respect  of  such  dealings  should  be  paid  to  him 
by  the  Appellant;  and  it  was  declared  that  the  Appellant  was  bound  to  pay  to  the 
Respondent  the  sum  of  .£161i  19s.  2d.,  which  was  paid  to  the  Appellant  on  the  10th 
of  December  1819,  with  intei-est  thereon  at  £5  per  cent.  ;  and  it  was  referred  to  the 
Master  to  take  an  account  of  such  interest  down  to  the  time  of  making  iiis  report; 
and,  for  the  better  taking  these  accounts,  the  usual  directions  were  given,  and  the 
Master  was  ordered  to  tax  the  costs  of  the  Respondent  of  tlie  suit,  and  that  those 
costs  should  be  paid  by  the  Appellant. 

From  the  whole  of  this  decree  the  Defenda.nt,  Nathan  Mayer  Rothschild,  appealed 
to  their  Lordships. 

Because  the  transactions  in  question  were  in  their  nature  such  as  not  to  be  fit 
subjects  for  tlie  interposition  of  a  Court  of  Equity.  Because  a  settlement  of  account 
had  taken  place  in  December  1819,  four  years  before  the  commencement  of  the  suit, 
and  such  settlement  not  being  made  in  ignorance  of  the  facts,  ought  to  be  deemed 
final  between  the  parties,  and  because  there  was  no  proof  whatever  of  fraud. 

For  the  Respondent  it  was  argued,  that  the  Appellant  stood  in  the  relation  of 
agent  to  the  Respondent,  and  while  discharging  tlie  duties  of  an  agent  had  employed 
the  means  which  that  character  and  his  own  dealings  in  stock  transactions  afforded, 
to  pursue  a  course  of  dealing  with  his  principal  which  amounted  to  legal  fraud,  and 
was  therefore  properly  the  subject  of  the  jurisdiction  of  a  court  of  equity. 

The  case  was  argued  at  the  bar  of  the  House  by  the  Appellant's  counsel,  but  with- 
out hearing  counsel  for  the  Respondent  judgment  was  given. 

[194]  Lord  Wynford  :  Tliis  is  a  case  of  considerable  importance;  but  if  the  cir- 
cumstances of  it  strike  the  minds  of  others  as  they  strike  mine,  it  will  not  be  necesssary 
for  your  Lordships  to  call  on  the  Respondent's  counsel,  for  I  think  that  there  is  not  the 
least  pretence  to  set  aside  this  judgment  of  the  Court  below.  I  wish  to  make  one  or 
two  preliminary  observations  on  the  case,  before  I  state  to  your  Lordships  the  reason 
why  I  tliink  that  this  decree  ought  to  be  affirmed.  In  the  first  place.  I  think  it 
necessary  to  say,  that  there  is  no  ground  in  the  present  case  for  accusing  the  Appel- 
lant of  any  actual  fraud.  With  i-espect  to  one  of  these  parties,  it  is  clear  that  he  is 
a  most  desperate  gambler  in  the  funds,  and  he  now  seems  to  have  met  with  tliat  fate 
which  always  does  attend,  sooner  or  later,  most  of  such  persons.  To  the  man  who, 
not  being  a  member  of  the  Stock  Exchange,  will  gamble  in  the  funds,  ruin  is  certain, 
and  the  only  question  in  his  case  must  be,  the  question  of  the  time  at  which  that 
inevitable  ruin  will  come  upon  him.  It  is  clear  that  in  most  of  these  stock  trans- 
actions the  Respondent  has  acted  under  the  advice  of  the  Appellant,  whom  he  trusted 
as  his  agent,  and  I  tliink  that  that  advice  has  not  been  given  unfairly.  I  have  no 
doubt  that  what  has  been  stated  at  the  bar  upon  this  subject  is  perfectly  true,  that 
many  othei-s  would  have  acted  in  the  same  manner  as  the  Appellant  has  done.  God 
forbid  I  should  say  tliat  when  men  come  to  persons  in  the  situation  of  this  Appellant 
for  advice  on  subjects  with  whicli  they  are  most  intimately  acquainted,  they  will  take 
advantage  of  that  circumstance  to  give  advice  that  can  only  tend  to  their  own 
benefit,  at  the  cost  of  those  who  apply  to  them  for  it ;  but  the  law  your  Lordships  are 
called  on  to  administer  is  a  law  of  jealousy,  and  it  will  not  allow-  any  man  to  be 
trusted  with  pow-er  to  [195]  take  advantage  of  the  weakness  or  ignorance  of  others. 
In  everA'  one  of  these  transactions  the  Appellant  has  had  the  opportunity  to  do  this, 
and  though  I  believe  he  is  not  capable  of  doing  it,  we  must  deal  with  him  as  we 
should  do  with  others,  and  say  that  he  shall  not  put  himself  in  a  situation  where  he 
could  be  able  to  exercise  such  a  power.  What  are  the  facts  of  the  case?  A  gentleman 
living  in  the  country  applies  to  the  Appellant,  to  know  whether  the  Appellant  will 
give  him  advice  in  dealing  in  the  French  funds.  The  Appellant  consents  to  do  so, 
and  advises  him  to  sell  some  French  Rentes,  and  purchase  some  Prussian  Bonds. 
The  Respondent  resolves  to  act  on  this  advice,  and  the  Appellant  transfei-s  these 
French  Rentes  to  himself.  It  has  been  said,  that  if  a  man  in  the  country  desires  his 
bankers  in  London  to  sell  stock  for  him,  they  will,  if  convenient,  transfer  it  to  them- 
selves ;  but  I  say,  that  if  they  are  likely  to  do  this  thej-  ought  not  to  be  trusted  in  such 
transactions.  If  I  live  in  the  country,  and  write  to  my  banker  on  such  a  subject,  I 
fancy  I  shall  have  his  assistance  and  advice,  both  of  which  are  tlie  more  necessary  to 
me,  as  he  must  be  well  acquainted  with  the  state  of  the  market,  and  the  probabilities 
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of  a  rise  or  faU  in  the  price  of  the  funds,  while  tlie  distance  at  which  I  live  renders  it 
impossible  for  me  to  know  any  thing  of  the  matter.     If  the  banker,  then,  instead  of 
o-ivinf  me  the  benefit  of  his  advice  and  assistance,  acts  as  he  thinks  best  for  himself, 
and  takes  tbe  stock  to  himself,  he  deprives  me  of  the  security  I  ought  to  have  enjoyed 
in  the  confidence  I  have  in  liis  knowledge  and  integrity,  for  if  a  loss  arises  upon  the 
sale  of  that  stock,  I  suffer  the  loss,  and  he  takes  advantage  of  it.     For  this  reason  I 
think  that  the  transaction  of  the  iO.OOO  rentes  must  be  set  aside.     Then  the  Appellant 
advises  the  Respondent  to  buy  Prussian  [196]  bonds,  and  the  Respondent  consents. 
If  the  Appellant  had  gone  into  the  market  and  bought  these  bonds,  that  would  have 
l;e«u  another  matter,  but  instead  of  that,  lie  sells  tlie  Respondent  liis  own  Prussian 
bonds  for  these  French  rentes.     It  has  been  said  that  the  Respondent   must  have 
known  that  these  bonds  were  the  Appellant's  own,  for  that  the  Appellant  was  known 
as  the  contractor  for  the  Prussian  loan  ;  but  on  the  other  hand  it  must  be  obseiwed, 
that  it  is  very  well  known  the  contractor  does  not  always  keep  his  own  bonds  in  his 
own  hands,  but  disposes  of  them  as  speedily  as  possible  to  others.     It  does  not  follow 
therefore  that  the  Respondent  knew  tJie  Appellant  was  the  owner  of  these  bonds  ;  and 
besides,  when  the  Appellant  gave  him  that  advice  to  sell  the  French  rentes  and  pur- 
cliase  the  Prussian  bonds,  he  had  a  right  to  suppose  that  the  Appellant  would  make  a 
real  purchase  of  these  bonds.     With  respect  to  that  transaction  therefore  I  tliink  the 
judgment  of  the  Vice-Chancellor  was  right.     The  Appellant  was  then  ordered  tu  buy 
other  Prussian  bonds,  which  were  to  remain  in  his  possession  till  the  debt  incurred 
on  account  of  them  had  been  settled.     This,  however,  was  not  a  case  of  lien  as  in- 
sisted on  by  the  Appellant,  for  this  property  was  not  kept  separate  and  distinct  from 
the  other  property  of  the  Appellant,  so  that  if  the  Appellant  had  become  bankrupt, 
these  bonds  would  have  passed  to  his  assignees.     The  whole  transaction  was  what  we 
in  Westminster  Hall  have  been  accustomed  to  call  a  simulated  transaction.     It  is 
said  on  the  part  of  the  Appellant  that  this  order  did  not  require  an  actual  delivery  of 
the  bonds  at  tlie  time,  but  that  it  was  sufficient  if  tlie  Appellant  was  ready  to  deliver 
them  over  whenever  they  should  be  required.     That  however  is  not  enough  :  for  as 
[197]  the  transaction  stood  between  these  jiarties,  I  say,  that  if  these  bonds  had  risen 
in  price,  and  the  Appellant  had  failed,  the  Appellant's  assignees  would  have  been  en- 
titled to  the  bonds,  and  the  Respondent  would  have  lost  all  the  advantage  he  expected 
to  gain  from  them.     With  respect  to  tlie  purchase  of  rentes  in  Paris,  it  appears  that 
they  were  purchased  by  tlie  sale  of  Prussian  bonds,  and  that  they  remained  in  the 
hands  of  Messrs.  Rotlischild,  as  security  for  tlie  purchase-money.     Now  the  Appellant 
ought  to  have  gone  into  the  market  at  Paris,  and  have  got  these  rentes  fairly  trans- 
fen-ed  to  the  name  of  the  Respondent ;  but  there  was  no  real  transfer  of  stock  :  no 
stock  whatever  actually  passed,  but  only  a  broker's  note  was  given  for  the  rentes 
supposed  to  be  purchased.     I  think  that  all  these  transactions  ought  to  be  set  aside ; 
and  the  next  question  therefore  is,  what  is  the  mode  of  relief  that  ought  to  be  afforded 
to  this  Respondent.     It  seems  to  me,  that  the  mode  of  relief  directed  by  the  Vice- 
Chancellor  is  that  which  we  ought  to  adopt.     He  says  that  these  parties  were  not  on 
an   equality   with   respect  to  these  transactions.     That  declaration   proceeds   on    a 
principle  which  in  my  opinion  ought  to  be  universally  known.     The  principle  is  this, 
that  no  man  ought  to  be  trusted  in  a  situation  that  gives  him  the  opportunity  of 
taking  advantage  of  tlie  person  who'  has  reposed  confidence  in  him.     If  such  a  man. 
in  such  a  situation,  performs  any  acts  which  are  afterwards  made  tlie  subject  of  legal 
inquiry,  he  must  suffer  the  consequences.     In  this  case,  the  Appellant  is  bound  to 
show,  by  clear  evidence,  that  the  Respondent  knew  at  the  time  the  real  nature  of 
these  transactions,  and  with  fuU  knowledge  of  their  nature  assented  to  them.     It 
seems  to  me,  tliat  the  Respon-[198]-dent  was  necessarily  ignorant  of  their  real  nature. 
He  applied  to  the  Appellant  for  advice  and  assistance,  on  account  of  his  own  ignor- 
ance, and  that  advice  and  assistance  ought  to  have  been  rendered  in  such  a  manner 
as  not  to  raise  the  slightest  suspicion  of  self-interest  on  the  part  of  the  Appellant.     I 
will  illustrate  my  meaning  by  a  matter  with  which,  no  doubt,  most  of  your  Lordships 
are  sufficiently  familiar.      Suppose  I  want  to  buy  a  horse,  and  teing  aware  of  my 
own  ignorance  on  the  subject,  I  apply  to  another  person  for  advice  and  assistance 
in  the  purchase.     If  that  pei"Son  were  to  come  to  me  and  say,  "  I  know  of  a  horse 
which  I  can  recommend  you,"  aijd  were  to  induce  me,  by  the  confidence  I  had  in  his 
integrity  and  skill,  both  of  wliich  I  believed  him  fairly  to  employ  before  he  gave  me 
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the  advice  to  purchase  the  horse,  and  if  I  were  to  purchase  it,  and  it  should  turn  out 
to  be  unsound,  and  finally  it  should  be  discovered  that  the  horse  was,  at  the  time  of  the 
sale,  his  own  property,  do  not  your  Lordships  think  I  should  have  a  strong  equitable 
claim  to  be  released  from  the  purchase?  In  my  opinion  there  can  be  no  doubt  un  the 
subject;  and  I  think  it  fit  that  your  Lordships  should  say,  in  lantruage  which  cannot 
be  misunderstood,  tliat  in  these  transa<:tions  of  trust  and  confidence  there  must  be, 
on  the  part  of  the  person  trusted,  that  most  marked  integrity,  that  uberrima  fides, 
which  cannot  leave  a  doubt  as  to  the  fairness  of  the  transaction.  I  repeat,  that  I  do 
not  accuse  the  Appellant  of  havins:  acted  either  out  of  the  usual  course,  or  with  bad 
faith  towards  the  Respondent ;  but  that  the  rule  which  I  have  before  mentioned,  the 
rule  which  will  not  allow  any  man  to  be  trusted  with  a  power  that  he  may  possibly 
use  to  take  advantage  of  anotlier.  lias  not  been  a«ted  on  here,  and  therefore  [199]  I 
think  the  judgment  of  the  Vice-Chancellor  has  been  properly  given.  For  these 
reasons,  I  shall  humbly  move  your  Lordships  that  that  judgment  be  affirmed. 
Judgment  affirmed  accordingly. 


[200]  THE  EARL  OF  DEVON'S  CASE. 

[Mews'  Dig.  I.  306.  S.C.  {Devon  Peerage  Claim)  5  Bli.  N.S.  220  ;  The  Devon  Peerage 
(Sir  Harry  Nicholas) ;  2  St.  Tri.  N.S.  659.  Discussed  in  Herries  Peerage  Claim, 
1858.  L.R.  2  Sc.  and  D.  262  :  WiUes  Claim,  of  Peerage,  1862-69,  L.R.  4  H.L.  126, 
and  see  Cope  v.  De  la  Warr.  1873.  L.R.  8  Ch.  982,  and  Buckhurst  Peerage,  1876, 
2  A.C.  1.] 

The  grant  of  honours  is  not  regulated  by  the  same  law  as  tlie  gi-aut  of  lands, 
and  therefore,  where  the  Crown  granted  a  peerage  to  a  certain  person  et 
heredibus  suis  masculis  iinperpetuum,  and  the  grantee  died  without  issue, 
the  title  was  held  to  descend  to  the  male  heir  of  a  collateral  branch  of  the 
family. 

Viscount  Courtenay  in  June  last  presented  his  petition  to  tlie  King,  claiming 
the  Earldom  of  Devon,  and  His  Majesty,  having  first  referred  the  same  to  the 
Attorney-General,  who  made  his  report  thereon,  afterwards  referred  the  petition 
and  the  report  to  the  consideration  of  the  House  of  Lords.  In  pursuance  of  the 
standing  order  of  the  House  the  Claimant  submitted  the  foUowing  statement  of  his 
case: 

In  the  first  year  of  the  reign  of  Queen  Mary,  Sir  Edward  Courtenay,  knt.  (son 
and  heir  of  Henry  Marquis  of  Exeter  and  Earl  of  Devon,  who  was  attainted  and 
executed  in  31  Hen.  8.)  was  created  Earl  of  Devon,  to  hold  to  him  and  his  heirs 
male  for  ever,  by  a  patent,  containing  the  following  words:  Habendum  et  tenendum 
nomen  statum  stilum  titulum  honorem  et  dignitatem  Coniitis  Devonie  predicta 
turn  omnibus  et  singulis  preeminenciis  honoribus  et  ceteris  quibuscunque  hujusmodi 
statuiComitis  Devonie  pertinentibus  sive  spectantibw  prefato  Edirardo  et  heredibus 
suis  masculis  imperpetuum.  The  patent  further  went  on  tO'  say,  that  the  Queen 
granted  "  to  the  aforesaid  now  Earl,  that  he  and  his  heirs  male  may  have,  hold, 
enjoy  and  possess  in  all  Parliaments  and  other  places  the  same  pre-eminence  as  any 
of  the  ancestors  [201]  of  the  said  Earl,  being  heretofore  Earls  of  Devon,  had  held 
or  enjoyed."  The  grantee  of  this  peerage  died  on  the  18th  of  Sept.  1556,  unmarried. 
His  heir  male  was  Sir  William  Courtenay,  of  Powderham,  and  from  him  the  present 
Claimant  was  lineally  descended.  The  Attorney-General  (Sir  J.  Scarlett)  reported 
that  the  Claimant  "  had  proved  himself  to  be  the  male  descendant  of  Hugh  second 
Earl  of  Devon,  and  therefore,  according  to  the  pedigree,  proved  the  nearest  heir 
male  of  Sir  Edward  Courtenay,  who  was  created  Earl  of  Devon  by  lettei-s  patent  of 
the  first  of  Mary,  to  hold  sibi  et  heredibus  suis  masculi.s  imperpetuum."  The 
Attorney-General  tlien  added.  Whether  under  that  patent  the  Claimant  can  establish 
a  title  to  the  dignity  of  Earl  of  Devon  is  a  question  of  veiy  grave  consideration, 
and,  as  far  as  I  am  informed,  has  not  received  any  precise  determination,  on  whicli 
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account,  I  liunibly  submit  to  your  Majesty  that  the  daiui  ought  to  be  referred  to 
tlie  cousidoration  and  report  of  the  House  of  Peers." 

When  tlie  case  came  on  before  a  Committee  of  Privileges,  it  was  argued  on  the 
part  of  tl-ie  claimant,  by  Mr.  Pepys  and  Mr.  Nicholas,  and  for  the  Crown  by  Sir 
Thomas  Deunian,  who  had  in  the  mean  time  been  appointed  his  Majesty's  Attorney- 
General. 

The  Lord  Chajicellor  (March  11) :  This,  my  Lords,  is  a.  question  of  much  curiosity 
and  importance,  whether  considered  in  an  antiquarian  point  of  view,  or  as  a  matter 
of  legal  principal.  There  is,  perhaps,  no  other  case  in  which  the  claim  to  a  peerage 
can  bei  founded  on  a  similar  patent.  The  usual  mode  adopted  in  patents  of  nobility 
in  this  part  of  the  kingdom  is  to  make  the  grant  to  the  first  grantee  and  the  heirs 
male  of  his  body.  That  mode  is  sometimes  called  the  creation  of  a  barony  in  [202] 
fee,  but  more  properly  in  fe^tail.  for  if  it  were  in  fee  it  would  be  descendible  to 
the  heirs-general  of  the  grantee  There  are  other  creations  by  writ  of  summons, 
and  by  the  person  thus  summoned  actually  taking  his  seat  in  this  house.  The 
Crown  has  also  the  power  of  granting  patents  of  nobility  in  such  language  as  will 
make  them  descendible  to  the  female  as  well  as  the  male  heirs  of  the  body  of  the 
grantee,  but  the  more  ordinary  course  is  to  make  them  descendible  only  to  the  male 
heirs  of  the  body  of  the  grantee.  In  Scotland,  however,  a  different,  rule  frequently 
prevails,  and  the  dignity  is  granted  to  a  man  and  his  "  heirs  whosoever."  In  the 
21st  Richard  2,  nine  peers  were  created,  to  all  of  whom  the  peerage  was  limited 
to  "  tlie  heirs  of  their  bodies,"  except  only  Earl  Scrope,  who  being  a  particular 
favourite  had  the  dignity  granted  tO'  him  and  his  heirs  male  imperpetuuin ;  a 
circumstance  which  shows  that,  though  such  a  grant  was  not  at  that  time  general, 
it  was  not  unknown.  The  grant  in  the  present  instance  is  in  similar  terms,  and  a 
more  satisfactory  proof  of  pedigree  never  was  given.  The  only  question  therefore 
is,  whether  b}^  the  laws  which  regulate  the  descent  of  honours,  this  grant  carries  with 
it  the  right  of  succession  in  favour  of  the  collateral  heirs.  If  the  grant  of  lands 
had  been  made  by  the  Crown  in  tliese  terms,  the  grant  would  have  been  void,  but 
the  argument  as  to  the  rule  of  construction  on  a  grant  of  lands  by  the  Crown, 
is  not  to  be  imported  into  this  case,  which  is  one  of  a  grant  of  honours.  The 
difference  between  the  two  is  manifest ;  for  the  rule  of  construction  which  would  make 
sucii  a  grant  of  lands  void  is  adopted  for  the  protection  of  the  property  of  the 
Crown  :  but  it  cannot  be  said  that  the  same  protection  is  needed  in  the  case  of 
honours,  for  the  Crown  does  not  part  with  the  honours  it  confers  as  it  does  with 
the  land  it  grants,  since  it  is,  as  our  law  writei-s  [203]  term  it,  the  fountain  of 
honours,  and  a.  fountain  that  is  inexhaustible'.  The  Crown,  therefore,  is  not  injured 
in  its  interests  by  such  a  grant,  for  honours  ai-e  the  creation  of  the  Crown  rather  than 
any  existent  thing  transferred  by  it.  The  rule  of  construction  applicable  to  grants 
of  lands  has  therefore  been  truly  said  not  to  extend  to-  grants  of  honours,  or  of 
armories  or  arms,  which  are  but  a  species  of  honours.  The  power  of  tlie  Crown 
to  make  such  a  grant  as  this,  is  not  denied.  That  admission  rests  in  the  first  place  on 
the  fact,  that  grants  of  a  similar  kind  have  beein  before  made.  In  the  next  place, 
on  the  reason  of  the  thing,  such  a  grant  is  not  objectionable,  for  it  is  hardly  greater 
than  a  grant  to  the  heirs^general  of  a  man's  body.  If  the  Crown  grant  a  barony 
by  summons  with  a  seat  in  parliament,  the  dignity  will  descend  to  the  heirs  in 
tail  general,  and  will  therefore  vest  in  females  as  well  as  males.  Now  if  such  a 
dignity  should  descend  to  a  daughter,  she  may  mari-y  a  man  of  a  different  family, 
and  the  blood  of  the  next  taker  will  only  be  connected  with  the  original  family  by 
a  female.  The  same  thing  may  happen  again  and  again,  till  at  last  the  dignity 
gets  to  such  an  immeasurable  distance  from  the  first  family,  that  it  becomes  im- 
possible to  trace  it  to  the  free  original  stock.  I  can  liardly  conceive  any  thing  more 
from  control  than  this.  In  the  present  case,  however,  the  words  of  the  patent  limit 
the  descent  to  the  heirs  male,  so  that  it  can  only  be  vested  in  the  male  blood  of  the 
family  to  the  exclusion  of  all  strangers  to  the  grant.  As  to  tJie  power  of  the  Crown 
to  make  such  a.  grant,  it  appears  from  the  authorities  that  the  Crown  may  grant  a 
peerage  for  life  (see  now  39  and  40  Vict.  c.  59,  s.  6),  and  not  only  for  the  life  of 
the  grantee,  but  pur  wiiter  vie.  The  most  common  way  of  doing  this  is  by  a  grant 
to  the  son  during  the  life  of  the  father,  by  calling  the  son  by  another  title  to  tliis 
[204]  house;  such  a  title  will  enure  during  tlie  father's  life,  and  on  his  death  the 
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succession  will  operate  by  way  of  merger,  so  that  the  two  will  become  but  oae  dignity. 
But  though  this  is  the  common  and  usual  way,  it  is  not  the  only  way  in  which 
such  a  title  may  be  granted.  Tlie  cestui  tjue  vie  may  be  the  ancestor  of  the  jjarty. 
or  not,  and  tlien  observe,  my  Lords,  wiiat  is  the  consequence  of  this  singular  resei-va- 
tion,  a  man  does  not  know  uu  one  da}-,  whether  he  wiU  be  noble  or  commoner  tlie 
next.  This  is  a  known  case,  and  yet  it  seems  so  contrar}'  to  aU  known  legal  principles. 
that  on  the  first  impression  it  appears  quite  absurd  tliat  a  man  should  not  know 
whether  he  was  noble  or  not,  unless  he  sent  in  tlie  morning  of  each  day  to  know 
whether  the  person  on  whose  life  his  dignity  depended  was  alive  or  dead.  With 
reference  to  the  uncertain  nature  of  such  a  grant  of  nobility,  I  will  now  refer  to  tlie 
instance  of  a  franchise,  which  is  similar  to  tlie  case  I  have  just  mentioned,  and 
much  more  nearly  resembles  an  honour  or  dignity  than  a.  real  estate.  It  is  indeed 
not  a  property,  but  an  incident  to  a  property.  This  may  arise  from  a  livei-y  of 
land  in  my  own  possession,  or  it  may  exist  on  an  estate  for  my  life,  or  pur  auter  vie, 
and  whoever  may  be  tlie  cestui  que  vie,  I  cannot  gO'  to  the  hustings  and  give  my  vote 
unless  the  pei-son  on  whose  life  my  freehold  depends  is  alive  at  the  time,  for  if  he 
has  expired,  though  but  the  moment  Ijefore,  I  am  divested  of  my  estate.  This,  my 
Lords,  is  a  strong  analogy  to  show  that  there  is  nothing  so  absurd  or  incongruous 
in  honours  of  this  kind  as  might  at  first  be  supposed.  The  absurdity  of 
a  peerage  depending  on  tiie  life  of  a  tliird  person  by  no  means  however  attaches  ti> 
the  present  case.  The  rule  that  honours  may  be  thus  granted  has  been  laid  down 
by  Mr.  Justice  Dodridge,  who  was  a  great  authority  on  this  subject,  and  [205]  wliose 
opinion,  therefore,  that  the  Crown  possesses  such  a  power,  we  have  tO'  strengthen 
tlie  analogy  and  re.'^son  of  tlie  case.  I  now  come  to  the  quiestion  of  the  exercise  of 
this  power.  In  tlie  3d  of  Charles  I,  a  peerage  tliat  had  been  granted  to  a  man  et 
lieredihus  suis  tain  de  latere  quam  tie  coi-pore  was  held  good,  though  that  was  a 
limitation  that  would  clearly  include  collaterals.  Upon  this  subject  there  seems 
to  be  a  mistake  in  the  note  to  Co.  Litt.  27  (b),  where  tlie  case  of  Aubrey  de  Vere 
Earl  of  Oxford  is  cited.  That  case  came  on  in  1  Car.  1,  by  petition  to  the  Crown, 
and  tlie  resolution  on  the  case  was  delivered  b}'  Croke  and  otHers.  In  tlie  ciise  in 
Jones's  Reports,  it  is  stated  that  the  grant  was  "  by  the  assent  of  Parliament  "  to 
Aubrey  de  Vere,  in  the  time  of  Richard  II.  of  the  estate  and  honours  of  tlie  Earl  of 
Oxford,  and  that  the  King  granted  and  restored  the  honours.  In  tlie  note  in  Co. 
Litt.  it  is  said  that  that  case  was  out  of  the  ordinary  rules  of  law,  for  that  the  limita- 
tion subsisted  by  authority  of  Parliament.  On  examining  tlie  case  itself  it  will 
be  found,  in  the  first  place,  that  that  was  not  the  principal  point;  and  in  the  next 
place,  that  though  tlie  judgment  was  in  the  result  correct,  the  arguments  on  which 
it  was  founded  were  only  those  of  the  individual  Judges,  and  not  of  the  Court.  But 
besides  tliis,  it  appears  that  tliese  peerages,  the  claim  to  one  of  which  was  then 
made  by  a  collateral  descendant  of  the  grantee,  liad  formerly  existed,  and  had  been 
put  an  end  to  by  attainders  most  corruptly  procured,  many  of  the  then  members 
of  this  house  having  come  to  the  house  and  there  taken  an  oath  to  pass  verdicts  of 
guilty  on  all  the  accused.  Having  in  this  manner,  as  they  thought,  duly  qualified 
themselves  to  pronounce  judgment,  they  attainted  several  noble  persons,  alleging 
as  a  sufficient  defence  in  morals  and  religion,  for  whht  they  had  done,  that  thev 
were  bound  to  perform  the  oath  they  had  taken.  The  attainder  occurred  in  the 
16  R.  2,  and  the  reversal  [206]  in  the  21st  of  the  same  reign.  The  words  in  the 
reversal  are  restitue  donne  et  grantee  per  assent  de  Parliament.  The  words  er 
assensu  I'arliamenti,  to  be  found  in  this  case,  do  not  tlierefore  mean  tliat  the  grant 
took  effect  ex  assensw  Parliamenti,  but  that  it  was  by  this  assent  that  the  attainder 
was  reversed.  In  that  sense  thery  are  correct  and  intelligible,  for  the  attainder 
having  passed  could  only  be  reversed  by  tlie  force  of  an  Act  of  Parliament,  and  the 
words  I  have  mentioned  refer  to  the  attainder  tlierefore,  and  not  to  the  grant, 
which  certainly  did  not  require  an  Act  of  Parliament  to  make  it  effectual.  To  the 
same  point  may  be  referred  the  word  restored,  which  is  to  be  found  in  the  case. 
Croke  therefore  made  a  mistake  when  he  referred  tlie  words  ex  assensu  Pa?-liainenti 
to  the  grant,  in  order  to  show  that  such  a  grant  could  not  be  made  without  authority 
of  Parliament,  for  tlie  Act  was  not  necessary  for  sucli  a  purpose,  but  it  was  necossam- 
to  re\-erse  the  attainder,  and  that  is  the  true  reason  of  these  words  having  l>een 
entered  on  the  Roll.  In  the  21  of  Rich.  2,  came  the  revei-sal  of  tliese  unjust  attainders  ; 
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and  it  is  remarkable,  that  John  de  Laucaster,  against  wlioin  one  of  tiieui  had  been 
directed,  and  who  claimed  no  honours,  had  the  attainder  against  him  reversed, 
in  the  very  same  words  as  those  employed  in  the  case  of  persons  wlio  had  [jeerages. 
On  tlie  grounds  wliich  I  have  thus  enumerated.  I  am  of  opinion,  that  the  claimant 
in  the  present  case  has  made  out  his  title,  a.nd  I  shall  tlierefore  humbly  move  your 
Lordsliips  to  that  effect. 

Lord  Wynfurd  :  This  case  embraces  three  questions.  The  first  relates  to  the 
descent  of  the  present  claimant,  and  on  the  evidence  adduced  before  us,  I  am 
satisfied  that  tlie  Attorney-general  must  admit  the  claimant  to  be  tlie  collateral  lieir 
of  the  grantee  of  this  [207]  patent.  The  next  is  a  question  of  law,  namely,  whether 
the  King  has  the  power  to  grant  such  a  peerage  as  tliis,  to  the  immediate  taker, 
and  not  the  heirs  of  his  body,  but  his  heirs-general.  We  have  been  referred  to  a 
book  which  is  a  high  authority  on  these  matters,  I  mean  Mr.  Justice  Doddridge's 
book  on  tlie  Peerage.  That  learned  pei-son  there  states  that  the  King  can  grant 
a  peerage  in  tail  for  life,  for  yeai-s,  and  pur  aufer  vie ;  but  with  respect  to  the  two 
last  he  uses  the  expression  "  as  it  has  been  said."  I  think  he  was  wise  in  using 
such  caution  when  speaking  of  such  a  grant,  for  I  think  the  King  cannot  grant  a 
peerage  for  yeai-s  or  pur  auter  vie.  Is  the  blood  of  a  man  to  be  ennobled  only  for 
a  time?  I  say  no;  for  being  once  ennobled,  it  must  remain  so  till  crime  has  worked 
a  forfeiture  of  its  nobility.  The  Lord  Chancellor  has  stated  tlie  difficulty  that 
would  exist  with  respect  to  a  peer  pur  auter  vie,  that  he  must  send  in  the  morning 
to  inquire  if  the  cestui  que  vie  is  alive,  before  he  can  venture  intO'  this  House  to 
give  his  vote:  but. the  difficulty  is  still  stronger,  he  must  inquire  whetlier  the  life  is 
in  existenoe  at  the  instant  before  he  gives  his  vote,  for  if  it  should  have  expired  he 
will  have  no  right  to  sit  and  vote  in  this  House.  That  is  a  circumstance  sufficient, 
in  my  mind,  to  show  that  such  a  peerage  cannot  exist.  As  far  as  the  opinion  of 
Mr.  Justice  Doddridge  goes  with  respect  to  tlie  present  case  it  is  conclusivie.  Is 
there,  then,  iiny  tiling  to  oppose  that  opinion?  I  believe  not;  but  that  opinion  is 
not  the  only  autliority  we  have,  for  thei-e  havB  been  a  number  of  similar  grants 
of  peerages.  Every  grant  of  that  kind  is  a  strong  authority  to  show  that  such  a 
grant  may  be  made,  for  these  grants  were  formerly  made  on  tlie  advice  of  tlie  Lord 
Privy  Seal,  who  was  a  liigli  judicial  officier,  and  they  are  now  made  on  that  of  the 
Lord  High  Chancellor,  who  lias  always  been  one  of  tlie  [208]  most  eminent  lawyers 
of  the  kingdom.  On  every  projjosed  grant  of  a  peerage,  he  exercises  his  opinion 
whetluer  such  a,  grant  can  or  cannot  by  law  be  made,  and  if  he  tliinks  it  cannot,  he 
advises  the  Crown  against  it.  I  was  at  first  as  much  struck  as  my  noble  and  leanied 
friend  with  the  statement  of  the  opinion  in  the  case  of  Aubrey  de  Vere.  Earl  of 
Oxford,  but  I  soon  made  up  my  mind  that  that  opinion  was  not  warranted  by  law. 
I  perfectly  agnoe  witli  my  noble  and  learned  friend,  that  there  is  a  mistake  in  that 
case  about  the  Act  ol  Parliament.  That  mistaie  arose,  I  dare  say,  in  this  manner: 
In  ancient  times  the  Judges  and  the  House  of  Lords  had  strong  contests  upon  tht 
question  of  the  entail  of  lands.  Before  tlie  statute  de  don  is  there  were  estates  of 
fees  conditional.  The  Judges  got  rid  of  them  easily,  for  they  said,  that  the  moment 
a  man  had  issue  born,  these  estates  conditional  were  converted  in  absolute  fees. 
The  members  of  this  House,  actinited  by  the  wish  to'  pi-eserve  beyond  the  power 
of  alienation  the  estates  which  they  held  witli  their  titles,  said  "  tliat  will  not  do,'' 
and  so  thev  made  anothei-  attempt,  and  passed  tlie  statute  de  doiiis,  by  which  statute 
•estates-tail  were  created  and  limited  per  formani  doni.  What  was  the  consequence? 
Wliv  the  Judges,  in  order  to  bar  these  strict  limitations,  invented  fines  and  recoveries, 
by  which  tliis  House  was  again  defeated.  But  that  strictness  of  limitation  which 
prevailed  in  consequence  of  the  statute  de  donds  was  not  at  all  applicable  to'  titles 
of  honour,  so  that  when  the  learned  Judge,  in  the  case  referred  to,  made  tliat  applica- 
tion of  the  statute,  he  got  into'  a  confusion.  It  is  true  that  the  King  cannot  make 
a  grant  of  land  to  a  man  and  his  heir  male,  for  tlxat  is  a  greater  grant  than  the  law 
will  allow  on  the  part  of  the  Crown  ;  but  a  private  man  maJiing  such  a  grant  gives 
the  grantee  a  fee.  This  takes  place  by  tlie  [209]  operation  of  the  statute  de  donis: 
but  tlie  Judges  have  held  that  titles  are  not  within  tiie  provisions  O'f  that  statute. 
My  Lords,  tliere  is  a  great  distinction  taken  by  all  tlie  highjest  law  authorities, 
between  the  descent  of  lands  and  tlie  descent  of  honours,  but  there  is  none  at  all 
between  the  descent  of  two  kinds  of  hooours  ;  and  the  same  principle  that  governs  one 
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must  govern  tlie  other.  There  was  no  necessity  for  an  Act  of  Parliament  to  {rrant 
these  honours  in  this  case  any  more  than  in  tliat  of  Sir  Aubrey  de  Vere.  The  King 
may  make  a  man  a  peer  by  affixing  his  seal  to  tlie  instrument  creating  the  dignity, 
and  idl  that  this  House  has  to-  do  is  to  stand  by  and  to  see  that  this  act  of  the  King's 
prerogative  is  exercised  in  compliance  with  tlie  forms  prescribed  by  the  hiw.  I 
am  not  aware  that  there  is  any  foundation  for  the  argument,  that  we  must  construe 
tins  patent  more  strictly  or  more  favourably  tlian  any  other.  All  written  instru- 
ments, whetlier  between  states  or  individuals,  must  be  decided  on  tlie  same  principles, 
for  tlie  rules  of  construction  are  alike  in  almost  every  case,  and  after  all  a.rn  but  the 
rules  of  common  sense  applied  to  the  understanding  of  an  instrument.  The  decision 
of  Lord  Eldon  in  the  Anuandale  Case  appears  to  m^  to  be  strongly  in  point  upon 
the  present,  but  the  Case  of  tlie  claim  to  tlie  Earldom  of  Oxford  is  amply  sufficient 
for  us.  In  that  Case  the  House  decided  that  under  a  grant  to  the  taker  of  tlie  title 
and  his  heirs  male,  Sir  Aubrey  de  Vere,  though  not  desc-ended  from  the  original 
Earl,  was  entitled.  I  comp  then  to  the  question,  whether  the  King  has  tlifi  power 
to  make  such  a  grant?  I  assume  that  he  has;  and  if  he  has  the  power,  I  ask,  has  he 
not  exercised  it?  If  the  Crown  meant  that  merely  the  descendants  of  the  body  of 
the  last  Earl  should  take,  would  not  the  same  words  liave  been  used  tliat  are  em- 
jiloyed  in  an  ordinan'  [210]  patent?  The  circumstance  of  tlie  difference  in  the 
words  shows  that  a  different  intention  was  entertained,  and  tlie  dec-isions  that  have 
taken  place  with  respect  to  land  show  that  these  words  have  a  different  import 
from  tliose  which  are  required  to  create  an  estate-tail.  It  is  clear,  however,  from 
another  circumstance,  that  tlie  Crown  intended  tO'  give  more  than  usual,  for  not  onh' 
is  the  Earl  to  have  the  j^recedeuce  that  would  belong  to  an  Earl  of  Devon  from  tlie 
time  of  his  creation,  but  he  is  tO'  enjoy  precedence  as  if  he  took  under  tlie  creation 
of  the  first  Earl  of  Devon  ;  so'  that,  without  travelling  O'ut  of  the  record,  it  appears 
to  me  that  thei-e  is  sufficient  to  justify  us  in  saying  that  in  point  of  law  this  claim 
is  fully  made  out.  Upon  tlie  question  of  tlie  pedigree,  I  have  already  expre.'ssed  my 
opinion,  and  as  I  believe,  that  botli  the  fact  of  tlie  descent  from  tlie  lirst  Earl  of 
Devon,  and  tlie  legal  effect  of  the  words  in  tlie  patent,  are  in  favour  of  tlie  claimant, 
I  can  lia.ve  no  hesitation  whatever  in  seconding  the  motion  of  my  noble  and  learned 
friend. 

The  question  was  put  by  tlie  Earl  of  Shaftesbuiy,  and  tlie  claim  allowed. 

[211]  ERROR. 

From  the  Irish  Court  of  Exchequer  Chamber. 

LYSAGHT  and  another, — Plaintiffs  in  Error;  WALKER  and  others, — Defendcmts 

in  Error. 

[Mews'  Dig.  X.  904;  xi.  1175,  1315;  S.C.  5  Bli.  N.S.  1.  The  consideration  need  not 
now  appear  in  writing  or  be  a  necessary  inference  from  a  written  instrument 
(Mercantile  Law  Amendment  Act,  1856,  19  and  20  Vict.  c.  97,  s.  3).] 

Declaration  that,  in  consideration  of  Plaintiffs  appointing  P.  C.  his  agent,  De- 
fendant undertook  that  P.  C.  would  faithfully  and  honestly  discharge  any  duty 
assigned  to  or  trust  reposed  in  him.  Plea;  no  Undertaking  in  writing. 
Replication  ;  an  Undertaking  in  writing.  Demurrer  to  the  replication,  for 
that  this  was  bringing  matter  of  law  to  be  tried  by  a  Jury.  But  the  replication 
held  good,  as  putting  in  issue  a  matter  of  f.ict  to  be  tried  by  a  .Jury. 

Letter  of  guarantie  to  Plaintiff  by  Defendant,  '■  that  P.  C.  shall  fa'itlifully  and 
honestly  discharge  any  duty  assigned  to  or  trust  reposed  in  him."  Plaintiff, 
upon  receiving  this,  employs  P.  C.  as  his  agent.  Sufficient  consideration  ap- 
pears on  the  face  of  the  guarantie  to  bind  Defendant.  Plaintiff,  in  an  action 
against  the  surety  for  an  Agent,  shows,  that  he  employed  the  Agent  first  at  B. 
and  afterwards  at  L.  ;  and  that  tlie  Agent  wlien  removed  to  L.  was  indebted 
to  him  in  a  considerable  balance,  and  produces  accounts  which  bear  on  the 
face  of  them,  that  various  sums  remitted  by  the  Agent  from  L.  were  so  re- 
mitted as  tlie  proceeds  of  sales  made  at  L.  Held  that  the  Judge  was  not  bound 
to  direct  the  Jui-y  as  matter  of  law,  that  thev  must  consider  the  remittances 
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from  L.  to  be  made  in  discharge  of  the  bahmce  due  at  B.,  so  as  to  relieve  the 
surety  from  his  liabilit_v,  but  that  he  was  right  in  leaving  the  question  to  the 
Jury  on  the  whole  matter  in  evidence. 

This  was  a.  Writ  of  Error  brought  by  the  PlaintifEs  in  Error,  on  the  affirmance  by 
the  Court  of  Exchequer  Chamber  in  Ireland,  of  a  judgment  of  the  Court  of  [212] 
Exchequer  there,  in  an  action  of  as^wmpsit,  brought  against  them  by  the  Defendants 
in  Error,  for  the  nonperformance  of  an  Undertaking  or  Guarantie,  contained  in  a 
letter  written  by  the  Plaintiffs  in  Error  to  the  Defendants  in  Error,  of  which  the  fol- 
lowing is  a  copy: 

"  Lisconnor,  16th  December  1816. 

"  Gentlemen :  Entertaining  the  highest  opinion  of  Mr.  Patrick  Considine's  in- 
tegrity of  character,  as  well  as  propriety  of  conduct,  we  therefore  hold  ourselves 
responsible  to  you  in  the  sum  of  Five  Hundred  Pounds  sterling,  for  his  discharging 
faithfully  and  honestly  any  duty  assigned  to  or  trust  reposed  in  him  ;  and  we  are 
ready  to  execute  bonds  to  that  eii'ect,  and  for  that  or  any  larger  amount  that  may  be 
necessary,  whenever  you  require  it.  We  further  strongly  recommend  Mr.  Considine 
as  a  person  likelv  to  give  satisfaction  in  every  respect,  as  far  as  depends  on  individual 
exertiions  and  qualifications.     W^e  are,  gentlemen,  your  obedient  servants, 

"  John  Ltsaght,  Jambs  Davbrn. 
"  To  Messrs.  Walker.  Perriott  and  Co.  Brewers,  Limerick." 

Considine  was  appointed  in  1817  agent  for  this  brewing  company,  for  the  sale  of 
ale  and  porter  at  Banagher,  where  he  remained  till  February  1821,  when  he  was 
removed  to  Loughrea,  and  sold  ale  and  porter  there  for  the  company,  till  his  death 
in  May  1821.  At  the  time  of  the  removal  there  was  a  balance  of  £379  due  from 
Considine  to  his  employers.  While  at  Loughrea  he  sent  them  weekly  returns  of  his 
sales  [213]  there,  and  remitted  to  them  various  sums  of  money  produced  by  such 
sales  more  than  sufficient  to  cover  the  £379,  if  the  money  so  received  could  be  applied 
in  liquidation  of  that  balance;  and  it  was  one  of  the  questions  in  the  cause,  whether 
it  ought  to  be  so  applied  or  not.  The  company  having  lost  the  £379  by  the  agent, 
brought  their  action  for  that  sum  against  Lysaght  and  Davern,  on  their  guarantie. 

The  declaration  (which  was  of  Michaelmas  term  1821)  consisted  often  special  and 
two  common  counts.  In  the  first  special  count,  the  Undertaking  of  the  Plaintiffs  in 
Error  was  stated  to  be,  that  "  the  said  Patrick  Considine  would  faithfully  and 
honestly  discharge  his  duty  as  agent  for  the  Defendants  in  Error,  for  the  sale  of 
ale  and  porter  at  Banagher,  in  the  King's  County."  In  the  second  count,  that  "  he 
would  faithfully  and  honestly  discharge  the  trust  reposed  in  him.  as  such  agent,  by 
the  Defendants  in  Error."  In  the  third  count,  that  the  Plaintiff's  in  Error  "  under- 
took and  became  responsible  to  the  Defendants  in  Error,  to  the  amount  of  £500,  that 
said  Patrick  Considine  would  faithfully  and  honestly  discharge  the  duty  of  such 
agent."  And  in  the  fourth  count,  that  the  Plaintiffs  in  Error  "  undertook  and  be- 
came responsible  to  the  Defendants  in  Error,  to  the  amount  of  £500,  that  the  said 
Patrick  Considine  would  faithfully  and  honestly  discharge  the  trust  reposed  in  him. 
as  such  agent,  by  the  Defendants  in  Error."  In  these  several  counts  the  consideration 
for  the  Undertaking  is  stated  to  be,  that  the  Defendants  in  Error  would  appoint  said 
Patrick  Considine  their  agent  for  the  sale  of  ale  and  beer  at  Banagher  ;  and  the  breach 
assigned,  consists  in  his  not  paying  or  lianding  over  to  the  Defendants  in  Error 
monies  received  by  him  for  the  sale  of  ale  and  porter  at  [214]  Banagher.  In  the  fifth 
count,  the  Undertaking  is  stated  to  be,  that  "  Patrick  Considine  would  faitlifully  and 
honestly  discharge  any  duty  assigned  to  or  trust  reposed  in  him  by  the  Defendants 
in  Error."  And  in  the  sixth  count,  that  the  Plaintiffs  in  Error  "  undertook  and 
became  responsible  to  the  Defendants  in  Error,  to  the  amount  of  £500,  that  said 
Patrick  Considine  would  faithfuUj'  and  honestly  discharge  any  duty  assigned  to  or 
trust  reposed  in  him,  by  the  Defendants  in  Error."  In  these  counts,  the  considera- 
tion for  the  Undertaking  is  stated  to  be,  that  the  Defendants  in  Error  would,  at  the 
request  of  the  Plaintiffs  in  Error,  appoint  Patrick  Considine  their  agent  generally  : 
and  the  breach  assigned  consists  in  his  not  accounting  with  Defendants  in  Error  for 
money  received  by  him  as  such  agent.  In  the  seventh  and  eightli  counts,  the  Under- 
taking and  the  breach  of  it  are  stated  as  in  the  fifth  and  sixth  counts  :  but  the  con- 
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eideration  for  such  Undertaking:  is  stated  to  be,  that  the  Defendants  in  Error  '■  would, 
at  the  request  of  the  said  Phvintift's  in  Error,  repose  in  Patrick  Considine  the  trust 
of  agent  for  the  Defendants  in  Error,  to  sell  porter  and  ale  for  them  at  Banagher." 
In  the  ninth  and  tenth  special  counts  the  Undertaking  and  consideration  for  it  are 
stated  as  in  the  fifth  and  sixth  counts.  But  it  is  further  stated  therein,  that  the 
Defendants  in  Error  did  appoint  Patrick  Considine  their  agent,  and  did  assign  to 
him  the  duty  of  agent  to  sell  ale  and  porter  for  them  at  Banaglier,  and  to  perform 
other  duties"  of  such  agent;  averring  that  the)-  had  an  establishment  for  sale  of  ale 
and  porter  at  Banagher,  and  had  at  such  establishment  divers  large  quantities  of  ale 
and  porter,  and  also  divers  utensils  of  their  trade  of  brewers,  of  great  value;  and 
that  it  was  the  duty  of  Patrick  Considine  t«  have  taken  care  of  the  said  [215]  estab- 
lishment, and  of  the  said  ale  and  porter  and  utensils  ;  but  that  he  neglected  to  do  so  : 
and  for  want  of  due  care  of  such  establishment,  ale,  porter,  and  utensils,  permitted 
the  said  establishment  to  go  to  decay,  and  the  said  ale,  porter,  and  utensils  to  be 
seized,  taken  away  and  destroyed  ;  wliereby  the  Defendants  in  Error  were  deprived 
of  the  use  of  such  establishment,  <and  lost  a.  large  quantity  of  ale  and  porter,  and  also 
divers  utensils.  There  were  two  common  counts  for  money  lent,  and  an  account 
stated. 

To  this  declaration  the  plaintiff  in  error.  John  Lysaght  (in  Hilai-y  term  1822), 
pleaded  the  general  issue  of  non-ass iiiiipsit:  and  also,  by  leave  of  the  court  as  to  the 
1st,  2d,  3d,  4th,  5th,  6th,  7th.  8th,  9th,  and  10th  counts,  that  the  said  several  promises 
in  those  counts  mentioned  were  special  promises  to  answer  for  the  default  of  the 
said  Patrick  Considine,  and  that  no  agreement  in  respect  of  or  relating  to  the  said 
several  supposed  causes  of  action  in  those  counts  mentioned,  or  any  of  them,  or  any 
memorandum  or  note  thereof,  wherein  the  consideration  of  the  said  several  special 
promises,  or  any  of  them,  was  stated  or  shown,  was  in  writing,  or  was  signed  by  the 
said  Jolm  Lysaght.  or  by  any  otlier  person  by  him  thereunto  lawfully  authorized. 
To  the  first  of  these  pleas  the  Defendants  in  Error  added  a  simHifer,  and  to  the  last 
of  them  replied,  that  notes  of  each  respective  agreement,  in  respect  of  and  relating  to 
each  respective  cause  of  action,  in  each  of  those  respective  counts  mentioned,  wherein 
tlie  consideration  of  the  special  promises  in  each  of  those  counts  mentioned,  was 
stated,  were  respectivelv  in  writing,  and  signed  by  the  said  John  Lysaght.  To  which 
latter  replication  the  said  John  Lysaght  demurred  specialh'.  assigning  for  causes 
of  demurrer,  because  the  said  replication  did  not  tender  an  issue  [216]  triable  by  ' 
the  court,  or  by  a  jury,  and  attempted  to  take  from  the  court,  and  submit  to  the  jury, 
the  construction  of  written  instruments  ;  and  because  the  said  replication  was  double, 
and  also  because  the  said  Defendants  in  Error  ought  to  have  set  forth  in  the  said 
replication  the  written  instruments  mentioned  in  the  said  replication  :  and  because, 
even  supposing  that  a  verdict  should  be  had  for  tlie  Defendants  in  Error,  or  an  issue 
taken  on  the  said  replication,  no  judgment  could  be  pronounced  thereon  ;  and  because 
the  said  replication  relied  on  a  case  different  from  that  stated  in  the  declaration, 
and  was  in  other  respects  uncertain,  informal,  and  insufficient;  and  the  Defendant 
in  Error  joined  in  demurrer. 

Davern  suffered  judgiuent  to  go  by  default.  In  Trinity  term  1822,  judgment 
was  given  by  the  Court  of  Exchequer  against  Lysaght  on  the  demurrer,  and  in  July 
following  the  issue  of  non  assumpsit  by  Lysaght  was  tried  before  a  special  jury,  who 
found  for  the  Plaintiffs  below,  and  assessed  the  damages  at  £338.  deducting  from 
the  £379  a  sum  due  to  the  agent  for  salary. 

At  the  trial  it  was  proved,  that  Considine  sent  weekly  returns  of  his  receipts  and 
disbursements  to  his  employers,  and  a  paper-writing,  being  the  state  of  the  Banagher 
account,  on  the  3d  February  1821,  proved  to  be  in  Considine's  hand-writing,  was 
given  in  evidence,  to  show  that  the  balance  was  £379.  The  defendant  counsel  for 
Lysaght  objected  to  the  admission  of  this  paper  in  evidence,  but  the  Judge  thought 
it  admissible  ;  and  this  was  the  ground  of  the  first  exception. 

The  letter  of  guarantie  being  produced  in  evidence,  the  Defendant's  counsel  ob- 
jected that  it  was  not  an  agreement  binding  on  the  Defendant,  Lysaght,  since  it 
stated  no  consideration  for  the  promise,  but  the  [217]  Judge  thought  it  a  binding 
agreement,  and  so  directed  the  jui-y  ;  and  this  was  the  ground  of  the  second  exception. 

The  Defendant's  counsel  also  insisted  that,  supposing  the  letter  to  be  a  sufficient 
agreement  to  charge  him,  it  varied  from  every  count  in  the  declaration,  and  that, 
on  this  account,  the  Judge  ought  to  direct  the  jury  to  find  for  the  Defendant,  but  the 
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Judge  was  of  opinion  that  it  did  not  vaiy  from  all  the  counts  in  the  declaration,  and 
so  directed  the  jury  :  and  this  was  the  ground  of  the  third  exception. 

The  Defendant's  counsel  also  insisted  that  the  averment  in  the  declaration,  that 
the  Plaintiffs  had  appointed  Considine  their  agent  for  the  sale  of  ale  and  porter  at 
Banagher  had  not  been  proved,  since  the  evidence  was,  that  he  sold  at  Loughrea  and 
other  places  besides  Banagher,  but  the  Judge  was  of  opinion  that  the  averment  was 
sufficiently  proved  ;  and  this  was  the  ground  of  the  fourth  exception. 

The  Defendant's  counsel  further  insisted,  that  the  letter  merely  contained  an  offer 
to  become  bound  for  the  good  conduct  of  Considine,  and  that  the  Plaintiffs  had  never 
communicated  to  Lysaght  that  the  offer  was  accepted,  but  the  Judge  was  of  opinion, 
that  it  was  not  merely  an  offer  :  and  to  this  the  Defendant's  counsel  excepted. 

The  Defendant's  counsel  also  insisted,  that  as  it  appeared  from  the  evidence  that 
remittances  had  been  sent  from  Loughrea.  more  than  sufficient  to  cover  the  Banagher 
balance,  tlie  remittances  so  made  ought  to  be  considered  as  applicable  to  tlie  payment 
of  that  balance,  and  to  the  discharge  of  the  Defendant  from  his  liability,  but  the 
Judge  held  the  contrary,  and  to  this  also  the  Defendant's  counsel  excepted. 

[218]  The  Defendant's  counsel  next  insisted  that,  as  the  Plaintiffs  had  given  the 
Defendant  no  notice  of  the  balance  due  from  Considine  at  the  time  of  his  removal 
from  Loughrea,  or  that  he  had  ceased  to  be  their  agent  at  Banaghar,  and  had  taken  no 
proceedings  against  Considine,  the  surety  was  discharged  from  his  liability  ;  but 
the  Judge  was  of  a  contrary  opinion,  and  to  this  also  the  Defendants  counsel  excepted. 

A  bill  of  exceptions  having  been  tendered  and  sealed,  the  same  came  on  for  argu- 
ment before  the  Judges  of  the  Court  of  Exchequer,  who  oveiTuled  the  exceptions,  and 
gave  judgment  for  the  Plaintiffs,  and  this  judgroent  was  affirmed  in  error  in  the 
Exchequer  Chamber,  and  thereupon  a  writ  of  error  was  brought  by  the  Defendants 
returnable  in  Parliament :  and  it  was  contended  for  the  Plaintiffs  in  Error,  that  the 
judgments  of  the  courts  below  ought  to  be  reversed  for  the  following  among  other 
reasons : 

First.  Because  the  said  weekly  return  ought  not  to  have  been  received  as  evidence 
against  the  said  Plaintiffs  in  Error,  in  order  to  show  that  the  said  Patrick  Considine 
had  received  the  sums  of  money  with  which  he  had  therein  debited  himself,  without 
producing  the  persons  from  whom  he  thereby  stated  he  had  received  the  same,  for 
the  declarations  of  a  principal  are  not  evidence  against  a  surety.  Bacon  v.  Chesn/y,  1 
Stark,  192  ;  and  although  Patrick  Considine  was  dead  at  the  time  the  said  weekly 
return  was  offered  in  evidence,  yet  this  circumstance  does  not,  it  is  submitted,  render 
his  declaration  admissible  for  the  purpose  for  which  it  was  offered,  inasmuch  as 
entries  by  deceased  persons  have  never  been  received  in  evidence,  to  prove  the  truth 
of  the  entries  themselves  in  order  to  charge  third  [219]  persons  with  the  payment  of 
money  ;  and  because  they  are  peculiarly  objectionable  where  the  facts  sought  to  be 
established  hj  them  are  of  recent  occurrence,  and  if  true,  capable  of  proof  hj  living 
witnesses. 

Secondly,  Because  it  is  enacted  by  the  statute  of  frauds,  "  that  no  action  can  be 
maintained  whereb}'  to  charge  the  Defendants  upon  any  special  promise  tO'  answer 
for  the  debt,  default,  or  miscarriage  of  another  person,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith  ;  "  and  it  has  been  estal> 
lished  by  a  long  series  of  cases,  that  the  promise  is  not  binding  by  the  statute  unless 
the  consideration  which  forms  part  of  the  agreement  is  stated  in  writing ;  and  it  is 
humbly  submitted  that  the  consideration  for  the  promise  of  the  said  Plaintiffs  in 
Error  does  not  appear  upon  the  written  document  produced  to  prove  the  promise : 
in  order  to  effectuate  the  object  of  the  statute,  it  is  clear,  that  if  it  is  essential  that  the 
consideration  must  appear  at  all,  it  is  equally  so  that  it  must  appear  by  language  un- 
equivocally clear,  and  incapable  of  having  its  construction  influenced  by  parol  proof 
of  extrinsic  facts  ;  but  upon  tlie  face  of  the  memorandum  in  question,  it  does  not 
appear  whether  the  agreement  relates  to  a  past  or  future  transaction,  it  might  relate 
to  either,  or  even  to  the  performance  of  an  illegal  trust.  Jenl-ins  v.  Rey?io/ff.i,  3 
Brod.  and  Bing.  14.  2.3. 

Thirdly,  Because,  supposing  the  consideration  does  appear  upon  the  face  of 
the  said  written  memorandum,  yet  that  consideration  is  not  truly  stated  in  anv 
count  in  said  declaration  :  the  counts  which  state  the  consideration  most  largely  are 

710 


LYSAGHT  V.   WALKER  [1831]  11  DOW  &  CLARK. 

those  which  allege  the  promise  to  have  been  made  in  consideration  tliat  the  Defend- 
ants in  Error  would  appoint  the  said  Patrick  [220]  Considine  their  agent;  yet  it  is 
plain,  upon  the  construction  of  the  instrument,  that  the  Plaintiffs  in  Error  would 
have  been  et|ually  liable  if  a  different  trust  had  been  reposed  in  him,  and  he  had 
been  appointed  to  any  other  situation  instead  of  agent,  for  instance,  clerk  under  one 
of  the  other  agents. 

Fourthly,  Because  the  averment  which  is  in  each  of  the  special  counts,  that  the 
said  Patrick  Considine  had  been  appointed  agent  for  the  sale  of  ale  and  porter  at 
Banagher.  was  not  supported  by  proof  of  agency  there  and  elsewhere. 

Fifthly,  Because  the  said  written  document  produced  to  prove  the  Undertaking 
of  said  Plaintiffs  in  Error,  merely  contained  an  offer  on  the  part  of  said  Plaintiff's  in 
Error  to  become  sureties  for  said  Patrick  Considine,  and  the  said  Defendants  in 
Error  ought  to  have  shown  tiiat  they  had  accepted  and  communicated  their  accepts 
ance  of  said  offer  to  the  said  Plaintiffs  in  Error.  M'lver  v.  RiclKirdscm,  1  M.  and 
Selw.  557. 

Sixthly,  Because  in  this  case  tlie  Plaintiffs  in  Error  cannot  in  any  event  be 
liable  for  any  sum  of  money  save  what  tlie  said  Patrick  Considine  received  as  agent 
at  Banagher,  and  did  not  remit  or  account  for  ;  and  it  appears  by  the  evidence  in 
this  case  that  the  said  P.atrick  Considine  had  remitted  to  the  said  Defendants  in 
Error  all  sums  of  money  which  he  had  received  a.s  such  agent  at  Banagher,  and 
consequently  that  the  balance  of  £379  Is.  9Ad.,  late  Irish  currency,  returned  as  due 
by  him  when  leaving  Banagher,  having  been  fully  liquidated,  the  said  Plaintiffs 
in  Error  are  now  freed  from  any  liability  to  which  they  might  have  been  subject 
on  account  of  that  b.ilance;  and  that  said  balance  has  been  discharged  appears  by 
an  inspection  of  the  said  weekly  returns  which  were  read  in  evidence  in  this  case. 
The  last  weekly  return  transmitted  by  [221]  Considine  from  Banagher  was  for  tlie 
week  ending  the  3d  of  February,  and  in  that  account  the  balance  of  £379  Is.  9id. 
is  struck  against  him  ;  the  said  Patrick  Considine  was  removed  from  Banagher  to 
Loughrea  in  the  middle  of  the  ensuing  week,  namely,  the  6th  day  of  February  ;  and 
the  first  account  transmitted  from  Loughrea  is  for  the  week  ending  the  10th  of  Feb- 
ruary ;  the  debit-side  of  this  account  is  composed  of  tliree  items  only,  naanely,  the 
balance  of  £379  Is.  9'd.  carried  forward  from  the  last  account,  one  sum  of  £20,  and 
another  of  £15,  both  received  subsequent  to  the  6tli  Februai-y,  and  consequently  at 
Loughrea  ;  no  credits  are  claimed  by  tliis  account,  and  the  sum  with  which  the 
said  Considine  debits  himself  is  the  gross  amount  of  the  fonner  balance,  and  the 
two  sums  received  at  Loughrea,  making  together  the  sum  of  £414  Is,  9-id.  ;  this 
sum  forms  the  first  item  in  the  debit-side  of  the  next  succeeding  account ;  in  the 
succeeding  accounts,  tlie  items  in  both  sides  are  entered  in  chronological  order  ;  and, 
in  the  absence  of  any  evidence  to  show  a  different  intention,  amount  to  an  express 
allocation  of  the  earliest  credits  to  discharge  the  earliest  debits,  and  such  allocation 
has  been  assented  to  by  the  said  Defendants  in  Error,  who  regularly  received  the 
said  weekly  accounts  without  objecting  to  such  application  of  the  payments  made. — 
Clayton's  Case,  1  Mer.  572.  And  it  is  submitted  that  the  Court  of  Exchequer  must 
have  acted  on  this  principle  to  a.  certain  extent  when  thej'  pronounced  the  order  of 
the  12th  dav  of  Februaiy  1823,  by  which  the  verdict  was  reduced  from  £379  Is.  9Ad. 
to  £338  16s.  3d.  ;  it  appearing  by  the  return  for  the  week  ending  31st  of  March  1821. 
that  the  sum  due  by  the  said  Patrick  Considine  on  that  day  amounted  only  to  that 
sum.  and  inasmuch  as  said  Considine  remitted  considerably  [222]  more  than  the 
said  sum  of  £379  Is.  9Ad.  after  his  removal  from  Banagher,  tlie  said  balance  has 
been  therebv.  for  the  reasons  aforesaid,  altogether  discharged.  Devaynes  v.  Xuhte. 
1  Mer.  568."   Brooke  v.  Enderhy,  2  Bro.  and  Bing.  70. 

Seventhly,  Because  the  said  Defendants  in  Error  had  not  informed  the  said 
Plaintiffs  in  Error  of  the  balance  due  by  tlie  said  Patrick  Considine  at  the  time  of 
his  removal  from  Banagher,  and  did  not  inform  the  said  Plaintiffs  in  Error  that 
the  said  Patrick  Considine  had  ceased  to  act  as  agent  for  the  said  Defendants  in 
Error  at  Banagher ;  and  they  had  not  taken  any  proceedings  against  tlie  said 
Patrick  Considine  to  recover  the  said  balance  due  by  him. 

For  the  Defendants  in  Error  it  was  contended  that  the  Judgments  ought  to  be 
affirmed,  for  the  following  among  other  Reasons: 

First,  That  the  TTndertaking  in  writing,  or  Guarantie  signed  bv  the  Plaintiffs 
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in  Error,  and  bearing  date  the  16tli  December  1816,  was  sufficient  to  cliai-ge  tlie 
Plaintiffs  in  Error  for  the  debt  or  default  of  Patrick  Considine;  and  that  it  would 
have  been  sufficient  for  that  purpose,  even  though  it  had  not  contained  tlie  considera- 
tion for  entering  into  the  same.  A  different  doctrine  was  indeed  laid  down  in  the 
case  of  Wain  against  Warfters,  5  East,  10.  But  the  propriety  of  that  decision  was 
questioned  by  Lord  Eldon,  in  a  ca.se  of  er  parte  Minet,  14  Yes.  190,  who  said,  that 
it  had  been  contradicted  by  a  variety  of  autliorities ;  and  it  was  expressly  over-ruled 
by  him  in  the  case  ex  parte  Gordon,  15  Ves.  286  ;  and  see  Fell  on  Mercantile 
Guaranties,  pp.  246,  etc.  16  East,  370;  Holt,  .Vi.  Fri.  154,  etc.  in  notes.  It  is  also 
material  to  obsei-ve,  tliat  tlie  fourth  section  of  the  Statute  of  Frauds  does  not  [223] 
require  the  whole  agreement,  but  it  is  sufficient  if  some  memorandum  or  note  thereof, 
be  in  writing,  and  signed  by  the  parties. 

Secondly,  That  if  it  were  necessary,  according  to  the  case  of  Wain  and  Warltern, 
tliat  the  consideration  for  as  well  as  the  ]iromise  by  which  the  party  binds  himself, 
should  appear  on  tlie  face  of  tlie  agreement,  there  is  a  sufficient  consideration  in  the 
present  case,  namely,  the  appointment  of  Patrick  Considine  as  agent  to  the  Defend- 
ants in  Error,  to  support  the  Undertaking  by  the  Plaintiff's  in  Error,  for  his  dis- 
charging faithfully  and  honestly  any  duty  assigned  to  or  trust  reposed  in  him  ;  as 
to  which,  see  the  Cases  of  Stadt  (or  Sfupp)  against  Lile.  9  East,  348  ;  1  Campb.  24'2, 
S.  C. ;  Morris  v.  Stacey,  Holt.  Ni.  I'ri.  153  ;  Boelun  v.  Campbell,  3  Moore,  15 ;  Russell 
and  another  v.  Morsley,  3  Brod.  and  Bing.  211  ;  and  Pace  v.  Marsli,  1  Bing.  216. 

Thirdly,  That  the  consideration  appearing  on  the  face  of  the  Undertaking  did 
not  vary  from,  but  was  consistent  with  the  consideration,  as  stated  in  the  sevei-al 
counts  of  the  declaration. 

Fourthly,  That  the  Undertaking  contained  a  binding  engagement  on  the  part  of 
the  Plaintiffs  in  Error,  that  the  said  Patrick  Considine  would  faithfully  and  honestly 
discharge  any  duty  assigned  to  or  trust  reposed  in  him  ;  and  was  not  merely  an  offer 
on  the  part  of  the  Plaintiffs  in  Error  to  become  sureties  for  the  said  Patrick  Con- 
sidine; and  that  it  was  not  necessary  for  the  Defenda.nts  in  Error,  to  show  that 
they  had  communicated  to  tlie  Plaintiffs  in  Error,  that  they  had  accepted  tliem  as 
such  sureties. 

Fifthly,  That  the  replication  of  the  Defendants  in  Error  to  the  second  plea  of 
the  Plaintiff  in  Error,  John  Lysaght,  was  good  and  sufficient  in  law  ;  and  was  [224] 
warranted  by  the  case  of  Maggs  v.  Ames,  1  Moore,  and  P.  294  ;  which  was  determined 
on  the  authority  of  a  similar  case  of  Saunders  v.  Wakefield,  4  Barn,  and  Aid.  595. 
lAlley  V.  Hewit,  11  Price,  494. 

Sixthly,  That  the  paper-writing  produced  to  the  witness  Morty  Flanagan,  being 
one  of  the  weekly  returns  transmitted  by  the  said  Patrick  Considine,  as  agent  tO' 
the  Defendants  in  Error,  of  the  poi-ter  and  ale  received  and  sold  by  him,  and  of 
the  monies  paid  to  him  as  such  agent,  was  admissible,  and  properly  received  in 
evidence  against  the  said  John  Lysaght,  in  order  to  show  that  the  said  Patrick 
Considine  had  received,  as  such  agent,  tlie  sums  tlierein  stated  to  have  been  received 
by  him,  and  the  balance  stated  by  him  to  lie  due.  See  1  Phil.  Evid.  4  Ed.  285-6,  and 
the  cases  there  cited. 

Seventhly,  That  upon  the  evidence  stated  in  tlie  bill  of  exceptions,  the  averments 
in  the  declaration,  that  the  said  Patrick  Considine  had  been  appointed  by  tlie 
Defendants  in  Error,  and  had  acted  as  tlieir  agent  for  the  sale  of  ale  and  porter  at 
Banagher,  were  sufficiently  proved. 

Eighthly,  Tliat  upon  such  evidence,  the  sum  of  mone}'  remitted  by  the  said  Pat^ 
rick  Considine  to  the  Defendants  in  Error,  after  the  3d  February  1821,  ought  not  to 
be  considered  as  applicable  to  the  discharge  of  tlie  balance  of  £379  Is.  9id.  due  on 
that  day,  but  might  be  applied  by  tlie  Defendants  in  Error  in  discharge  of  the 
debits  appearing  against  the  said  Patrick  Considine  in  the  interval  between  the 
said  3d  February  and  the  time  of  his  deatli. 

Nintlily,  That  the  said  John  Lysaght  was  not  discharged  from  his  liability  as 
surety  for  the  said  Patrick  Considine  by  reason  of  the  Defendants  in  Error  not 
having  informed  the  said  John  LjTsaglit  of  tlie  balance  [225]  due  by  said  Patrick 
Considine  at  the  time  of  his  removal  to  Louglirea,  or  tliat  said  Patrick  Considine 
had  ceased  to  be  their  agent  at  Banagher  :  or  by  their  not  having  taken  any  pro- 
ceedings against  him  for  such  balance. 
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Lord  Tenterden  (itli  March) :  In  tliis  case  there  are  several  distinct  points  to  be 
considered.  In  the  first  place,  we  have  to  attend  to  what  appears  on  the  face  of  tlie 
record,  and  to  the  question  as  to>  tlie  demurrer  to  the  replication  to  one  of  the  pleas. 
There  are  several  counts  in  the  declaration,  the  substance  of  wiiich  is,  that  tlie  Defend- 
ants, Lysaght  and  Davern,  wlio  are  liere  the  Plaintiffs  in  Error,  undertook  to 
guarantee  the  faithful  discharge  of  liis  dutj'  by  one  Patrick  Considine  ;  and  it  ap- 
pearing on  the  face  of  tlie  decLiration,  that  the  question  arises  on  an  agreement, 
and  the  statute  of  frauds  requiring  that  it  should  he  in  writing,  the  defendant, 
Lysaght,  pleaded  the  general  issue  to  the  whole  of  the  declaration  ;  and  a.s  to  ten  of 
the  counts,  he  pleaded  specially,  "  that  the  said  several  promises  in  these  counts 
mentioned  were  special  promises  to  answer  for  the  default  of  the  said  Patrick 
Considine,  and  that  no  agreement  in  respect  thereof,  or  relating  to  the  said  several 
supposed  causes  of  action  in  these  counts  mentioned,  or  any  of  them,  or  any 
memorandum  or  note  tliereof,  wherein  the  consideration  of  the  said  several  special 
promises,  or  any  of  them,  was  stated  or  spoken,  was  in  writing,  or  was  signed  by 
the  said  John  Lysaght,  or  by  any  other  person  by  him  thereunto  lawfully  authorized." 
It  is  not  necessary,  in  my  view  of  tlie  question,  to  consider  whether  this  plea  was  good 
or  bad,  although  I  should  be  rather  inclined  to  think  that  it  is  bad.  But  the  replicar 
tion  was,  "  that  notes  of  each  respec-[226]-tive  agreement  in  respect  of  and  relating 
to  each  respective  cause  of  action,  in  each  of  these  respective  counts  mentioned, 
wherein  the  consideration  of  the  special  promises  in  each  of  these  counts  mentioned 
was  stated,  were  respectively  in  writing,  and  signed  by  the  said  John  Lysaght." 
To  this  replication  the  Defendant  below  demurred  ;  and  the  question  now  is,  whether 
it  raised  an  issue  of  fact  proper  for  tlie  consideration  of  a.  jury,  for  if  it  transferred 
an  issue  on  matter  of  law  from  the  court  tO'  tlie  jury,  it  was  bad.  Tlie  point  seems  to 
be  this,  whether  this  replication   went  to  leave  matter  of  law  tO'  be  tried   by  the 

jury- 
Now  what  is  this  case?  The  declaration  states,  "  that  in  consideration  that  they, 
the  said  Plaintiffs,  would,  at  the  special  insta.nce  and  request  of  the  said  Defendants, 
appoint  one  Patrick  Considine  their  agent,  they  the  said  Defendants  undertook, 
and  then  and  there  became  responsible  to  the  said  Plaintiffs  to  tlie  amount  of  £500 
tliat  the  said  P.  Considine  would  faithfully  discharge  any  duty  assigned  to  or  trust 
reposed  in  him  by  the  Plaintiffs."  The  Defendant  pleads  that  no  agreement,  or  note 
or  memorandum  thereof,  wherein  the  consideration  of  the  said  several  special 
promises,  or  any  of  tliem,  was  stated,  was  in  writing,  or  signed  by  Lysaght. 

The  Plaintiff's  reply,  that  notes  of  each  respective  agreement,  wherein  the  con- 
sideration for  tlie  promises  was  stated,  were  in  writing,  and  signed  by  Lysaght. 
The  Defendant  pleads,  that  no  not«  of  agreement  setting  forth  the  consideration  for 
the  special  promises  was  in  writing:  the  Plaintiff"  replies,  tliat  notes,  of  the  agree- 
ment, stating  the  consideration  for  the  special  promises,  were  in  writing.  Now  the 
question  is  not  [227]  whetJier  tlie  plea  was  good  in  law  or  not,  but  whetlier  the 
replication  was  sufficient,  and  put  in  issue  a  point  on  which  a  jury  might  give  a 
verdict.  It  seems  to  me,  that  it  is  in  tliat  view  good  and  sufficient ;  and  that  the  court 
below  did  right  in  over-ruling  the  demurrer. 

That  being  disposed  of,  we  now  come  to^  the  bill  of  exceptions,  and  we  are  to  see 
whetlier  tliere  was  any  consideration  for  tlie  engagement  entered  into  by  the 
Plaintiff  in  Error.     The  Undertaking  is  in  these  words: 

"  Lisconnor,   16th  December    1816. 

"  Gentlemen  :  Entertaining  the  highest  opinion  of  Mr.  Patrick  Considine's  in- 
tegrity of  character,  as  well  as  propriety  of  conduct,  we  tlierefore  hold  ourselves 
responsible  to  you  in  the  sum  of  £500  for  his  discharging  faithfully  and  honestly 
any  duty  assigned  to  or  trust  reposed  in  him." 

It  appears  that  Considine  had  at  that  time  no  appointment  under  the  Defendants 
in  Error  ;  but  is  it  possible  to  say  that  there  was  no  consideration,  when  the  Plaintiffs 
in  Error  say  to  the  Defendants  in  Error,  "  if  you  will  employ  P.  C.  in  a  situation  of 
trust  we  guarantee  that  he  sliall  faithfully  perform  his  dutyf  That  is  really  the 
general  effect  of  the  Undertaking,  and  it  seems  to  me  evident  that  sufficient  con- 
sideration appears  on  the  face  of  it. 

The  next  question  is  whether  tlie  consideration  was  such  as  was  alleged  in  these 
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counts.  I  think  it  was  such  a  consideration  as  that  which  is  alleged  in  the  sixth 
count,  and  if  it  is  alleged  properly  in  any  of  tiie  counts,  that  is  sufficient  to  support 
tlie  action.  The  letter  of  guarantee  is  perfe<,tly  general.  The  early  counts  stated 
the  guarantee  to  be  for  the  faithful  dis-[228]-charge  of  his  duty  by  Considine,  as 
agent  for  tlie  sale  of  ale  and  porter  at  Banagher,  but  the  sixth  count  is  perfectly 
general,  that  the  Plaintiff  in  Error  undertook  and  became  responsible  to  the  Defend- 
ants in  Error,  to  the  amount  of  £500,  tliat  said  P.  C.  would  faitlifuUy  and  honestly 
discharge  any  duty  assigned  to  or  trust  reposed  in  him  by  the  Defendants  in  Error, 
and  the  responsibility  undertaken  in  the  letter  was,  "  for  his  discharging  faithfully 
and  honestly  any  duty  assigned  to  or  trust  reposed  in  him."  The  count  does  not 
represent  the  Plaintiff's  in  Error  as  undertaking  for  Considine,  as  agent  at  any  par- 
ticular place,  but  states  the  undertaking  for  him  generally  as  agent,  witliout 
naming  any  particular  place,  and  this  seems  to  me  sufficiently  to  follow  the  terms 
of  the  guarantee. 

The  next  question   on  tlie  bill  of   exceptions   was,   whether  the  learned   Judge 
ought  to  have  directed  the  jury,  as  matter  of  la.w,  on  tlie  ground  mentioned  in  the 
sixth  exception,  to  find  for  the  Defendants,  or  in  otlier  words,  whether  tlie  question 
was  one  proper  for  the  consideration  of  a  jury,  because,  if  it  was,  then  the  Judge 
was  not  bount  to  direct  them  absolutely  to  find  either  one  way  or  the  otlier.     The 
exception  was,  that  inasmuch  as  it  appeared  from  the  evidence  sO'  given  on  the  part 
of  the  Plaintiff's,  that  P.  C.  had,  after  tJie  'id  of  February  1821,  remitted  to  the  said 
Plaintiff's  sums  of  money  amounting  in  tlie  entire  to  more  than  tlie  said  balance  of 
£379  due  on  that  day:  the  learned  Judge  ought  to  tell  the  jury,  tliat  tlie  sum  so 
remitted  should  be  considered  as  applicable  to  the  discharge  of  the  said  balance, 
but  that  tlie  Judge  refused  to  give  such  direction  to  tlie  jury.     The  Judge,  it  appeai-s, 
did  not  think  himself  warranted  to  give  the  jury  that  kind  of  direction,  and  he 
accordingly  left  it  for  the  jury  to  say,  [229]  upon  consideration  of  all  the  circum- 
stances, whether  the  subsequent  remittances  were  a  discharge  of  tlie  first  sum.     There 
are  several  Cases  where  it  has  been  held,  that  where  running  accounts  are  kept,  as 
between  partners  and  the  interests  of  third  parties  are  concerned,  subsequent  pay- 
ments are  to  be  held  as  a,  discharge  of  previous  balances  due,  so>  as  to  discharge  the 
tliird  parties.     That  is  the  case   in  partnershipis,  and  I   am   not  prepared  at  tliis 
moment  to  say,  whether  sureties  may  or  may  not  stand  in  the  same  situation  as 
tlie  third  parties.     But  what  was  the  situation  of  Considine  in  this  easel     He  was 
agent  for  the  Defendants  in  Error,  for  the  sale  of  their  ale  and  porter  at  Banagher, 
from  1817  till  Februaiy  1821,  when  he  was  indebted  to  them  in  a  balance  of  £379  ; 
he  then  goes  to  Loughrea,  retaining  his  character  of  agents  and  accounts  to  his  em- 
ployers  for   his   weekly   receipts,    and    makes   remittances   to    them    of    monies    so 
received  for  them  at  Loughrea  ;   and  tlien  tlie  question  is,  whether  the  monies  so 
received  and  remitted  are  to  be  considered,  as  an  absolute  rule  of  law,  as  being  paid 
in  discharge  of  the  balance  remaining  due  on  tlie  Banagher  account,  or  whether 
they  may  not  be  considered  as  remittances  to  the  employei'S  of  the  proceeds  of  their 
own  goods  sold  at  Loughrea,  independently  ol  the  Banagher  balance  ;  suppose  the 
agent  had  written  a  letter  to  his  employers  from  Loughrea.,  stating,  "  I  have  this 
day  received  from  such  a  person,  for  goods  of  yours,  sold  to  him  here,  a  sum  of 
£20  and  this  I  send  to  you  ;"  it  seems  to  me  contrary  to  the  plain  sense  of  the  case  to 
say,  that  this  was  not  a  remittance  for  goods  sold  at  Loughrea,  but  a  payment  in 
reduction  or  discharge  of  a  previous  balance.     Suppose,  then,  that  in  the  case  of 
sureties,  as  well  as  third  persons  dealing  with  partnere,  it  should  be  held  [230]  as  an 
absolute  rule  of  law,  that,  unless  the  contraiy  appeared,  subsequent  remittances  should 
be  considered  as  payments  of  a  previous  balance :  can  you  not  so  frame  your  accounts 
as  to  take  tliem  out  of  the  rule,  as,  for  instance,  might  not  the  parties  in  this  case 
so  frame  their  accounts  as  to  make  it  manifest  on  tlie  face  of  them,  that  monies 
received  on  the  sale  of  their  goods  at  Loughrea  were  remitted  to  them  as  the  produce 
of  the  sale  of  these  goods  and  not  as  payments  on  account  of  a  previous  balance? 
If  they  might,  then  it  seems  to  me,  that  the  Judge  was  not  bound  to  direct  the  jui-y 
to  find  in  opposition  to  the  frame  of  the  accounts  as  they  ajipeared  on  the  evidence, 
and  that  he  was  not  bound  to  tell  the  jury  that  tliey  must  consider  the  remittances 
from  Loughrea  as  paid  by  the  agent  out  of  his  own  money,  in  reduction  of  a  previous 
balance.     I  think  then,  that  the  learned  Judge  was  right  in  leaving  it  to  the  jurv 
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to  say,  on  consideration  of  all  the  circumstances,  on  what  account  the  reniittanoee 
were  made.  Tlie  jury  were  of  opinion  that  the  remittances  were  made  for  goods 
sold  at  Lou<rhrea,  and  they  found  for  the  Plaintiffs  below  for  the  balance  of  ,£379, 
which  was  afterwards  amended  by  reducinir  the  sum  from  £379  to  i;338  which  was 
the  balance  mentioned  in  some  of  the  accounts.  I  have  looked  through  them,  and 
do  not  find  that  any  sum  was  remitted  from  Louglirea  bej-ond  the  monies  received 
there.  How  tlien  has  the  balance  been  reduced?  The  way  in  which  it  was  reduced 
was  by  the  agent  taking  credit  for  salary  and  charges,  and  not  by  payments  made 
out  of  his  own  money.  Looking  at  the  whole  of  the  case.  I  think  the  Judge  wiis  not 
bound  to  dii-ect  the  jury,  as  matter  of  law,  to  find  that  the  remittances  were  made  in 
discharge  of  tlie  balance,  and  that  he  was  right  in  [231]  leaving  it  to  the  jury  to  say 
whetlier  the  remittances  were  to  be  so  applied  or  not.  The  advice,  therefore,  which 
I  have  to  give  your  Lordships  is,  to  affirm  the  judgment.  These  are  rather  nice 
points,  and  I  say  nothing  alx>ut  costs. 
Judgment  affirmed  accordingly. 


[232]  ERROR. 

From  the  Irish  Exchequer  Chamber. 

FAUSSET --Plaintiff  in  Error;   CARPENTER  {Ex  dem.  PALMER  and  others),— 

Defendifits  in  Error. 

[Mews'  Dig.  V.  351,  1472  ;  ix.  168,  176.  S.C.  5  Bli.  N.S.  75.  On  point  as  to  construc- 
tion of  deed,  discussed  and  disapproved  of  in  Drew  v.  Norbury  (Earl  of).  1816,  3 
Jo.  and  Lat.  284;  9  Ir.  Eq.  Rep.  171,  524  ;  and  ^&e  Carter  y.  Cnrtff  1857,  3  Kay 
and  J.  634,  635  ;  Sidehotham  v.  Knott  1872,  26  L.T.  703;  and  In  re  Champion 
(1893),  1  Ch.  115.  On  point  as  to  adverse  possession  see  Nepean  v.  Doe  d.  Knight 
1837,  2  M.  and  W.  894,  and  the  Real  Projierty  Limitation  Acts,  1833  (3  and  4  Will. 
IV.  c.  27),  and  1874  (37  and  38  Vict.  c.  57).] 

A  person  having  a  legal  estate  in  certain  premises  as  trustee,  and  an  equitable  and 
beneficial  interest  in  the  same  estate,  executes  a  deed  which  might  be  construed  either 
as  purporting  to  pass  both  estates,  or  only  the  equitable  estate  which  alone  he  liad  a 
right  to  convey  ;  held,  that  the  instrument  should  be  construed  as  intending  to  pass 
only  the  estate  which  he  had  a  right  to  convey ;  for  a  party  shall  be  presumed  to  have 
intended  to  do  only  that  which  he  had  a  right  to  do,  provided  the  instrument  be  fairly 
and  reasonably  capable  of  that  construction. 

The  assignee  in  possession  of  an  equitable  life-estate  from  tenant  for  life,  without 
impeachment  of  waste,  holds  over  after  the  death  of  the  tenant  for  life  against  the 
trustee  holding  the  legal  estate  botli  for  tenant  for  life  and  remainder-men  :  his 
adverse  possession  as  against  the  trustee  does  not  commence  tiU  tlie  death  of  the 
tenant  for  life,  and  till  then  the  statute  of  limitations  does  not  begin  to  run. 

In  Error  on  a  judgment  given  by  an  inferior  court  on  esceptions,  the  Court  of 
Error  is  confined  to  the  points  raised  by  the  exceptions,  and  cannot  travel  dehors. 

Catherine,  Anna-Maria,  and  Elinor  Smith,  daughters  and  co-heiresses  of  Edward 
Smith,  became,  at  his  death  in  1758,  entitled  in  fee  to  the  property  called  the  Callow- 
hill  Estates,  in  the  county  of  Fermanagh,  subject  to  a  fee-farm  rent  of  £50  per  annum. 
In  1771.  Catherine  Smith,  the  eldest  daughter,  being  then  of  age,  intermarried  with 
Patrick  Palmer.  [233]  barrister  at  law.  sou  of  the  Rev.  Tliomas  Palmer,  and  on  the 
21st  September  in  that  year  a  deed  of  settlement  was  executed,  whereby  certain  lands 
called  Corrigena  and  Lismacmurragh,  in  the  county  of  Longford,  held  by  Thomas 
Palmer  on  lea.ses  for  lives  renewable  for  ever,  were  conveyed  to  trustees,  Robert 
Waller  and  the  Rev.  Henry  Palmer,  to  the  use  of  Thomas  Palmer,  the  father  of  Patrick, 
till  the  raarriasfe  should  take  effect,  and  afterwards  in  trust  to  permit  Thomas  to  take 
the  rents  and  profits  for  life  ;  and  in  case  Patrick  should  die  before  Thomas,  or  at  what- 
ever time  he  should  die,  living  the  said  Catherine,  then  from  Patrick's  death  to  tlie  use 
of  Catherine  his  wife,  that  she  might  take  therefrom  for  life  an  annuity  of  £60  ;  and 
in  case  of  the  death  of  Thomas,  living  the  said  Patrick,  tlien  in  trust  to  permit  Patrick 
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to  take  the  rents  and  profits  for  life,  and  in  case  of  issue  one  child  only  at  the  deatli 
of  Patrick,  to  convey  and  assign  to  such  issue  in  the  manner  therein  directed  ;  and  iu 
case  of  two  or  more  children,  then  in  trust  to  convey  and  assign  to  such  children  in 
such  way  and  in  such  proportions  as  Patrick  should  by  deed  or  will  appoint;  and  iu 
case  no  appointment  by  him,  then  as  Catherine  should  appoint;  and  in  case  of  no 
appointment  by  her,  then  as  the  trustees  or  the  survivor  should  appoint ;  and  in  case  of 
no  appointment,  then  in  trust  to  convey  and  assign  tlie  said  leasehold  interest  to  the 
issue  of  the  marriage,  share  and  share  alike,  as  tenants  in  common,  at  their  respective 
ages  of  21. 

And  Catherine,  for  the  considerations  mentioned,  conveyed  her  third  part  of  tlm 
Callowhill  estates  to  the  trustees,  Robert  Waller  and  Henry  Palmer,  to  her  own  use  till 
her  marriage,  and  then  to  the  use  of  Patrick  Palmer  her  husband,  for  life,  witliout) 
impeachment  of  waste,  remainder  to  tlie  trustees  to  preserve  [234]  contingent  re- 
mainders ;  and  after  the  death  of  Patrick,  to  the  use  of  the  said  Catherine  and  her 
assigns  during  Iter  life,  without  iuxpeachment  of  waste,  and  after  her  decease  to  the 
use  of  the  issue,  in  such  manner  and  for  such  estates  as  before  declared  in  respect  of 
the  lauds  of  Corrigena  and  Lismacmurragh.  This  deed  was  duly  registered  on  the 
26th  October  1771. 

The  marriage  took  effect,  and  in  1776  Patrick  the  husband  died,  leaving  Catherine, 
his  widow,  and  two  sons  and  three  daughters  issue  of  tJie  marriage.  Elinor  Smith, 
third  daughter  of  Edward  Smith,  in  177-t  intermarried  with  the  Rev.  Henry  Palmer, 
one  of  the  trustees.  In  1775  Anna  Maria,  the  second  daughter  intermarried  with  the 
Rev.  William  Newcomen,  bishop  of  Waterford,  afterwards  primate  of  Ireland  ;  and 
in  1778  Catherine  married  a  second  husband,  the  Rev.  Joseph  Stock,  afterwards 
bishop  of  KiUalo,  and  subsequently  of  Waterford.  Elinor,  the  wife  of  Henry  Palmer 
the  trustee,  died  in  1778,  leaving  her  husband  and  a  son  surviving. 

In  1793  Stock  and  Newcomen  and  their  wives  levied  fines  of  their  shares  of  the 
lands  of  Callowhill;  and  by  lease  and  release,  dated  31st  December  1793  and  Isb 
January  1794,  they,  together  with  Henry  Palmer,  one  of  the  trustees,  who  had  been 
husband  of  Elinor,  the  other  co-heiress  of  Edward  Smith,  in  consideration  of  a  sum 
of  £4000  to  them  paid  by  William  Fausset,  father  of  the  Plaintiff  in  Error,  iu  thei 
proportions  therein  mentioned,  viz.:  £1333  6s.  8d.  to  Newcomen  and  his  wife, 
£1333  6s.  8d.  to  Stock  and  Catherine  his  wife,  and  £1333  6s.  8d.  to  Henry  Palmer; 
conveyed  tlie  whole  of  the  Callowhill  estates  to  William  Fausset,  his  heirs  and  assigns 
for  ever. 

And  Stock  and  Newcomen,  and  their  wives,  for  themselves,  their  heirs,  executors, 
etc.,  and  Henry  Palmer,  [235]  for  himself,  his  heirs,  etc.,  and  for  tne  heirs  of  Elinor 
his  wife,  deceased,  covenanted  for  title  and  quiet  enjoyment,  and  for  further  assur- 
ance, and  that  the  fines  should  enure  to  the  use  of  Fausset.  This  deed  was  registered 
in  March  1801. 

No  appointment  was  made  of  the  lands  of  Callowhill ;  and  on  the  death  of  Catherine 
in  1806,  her  children  by  Patrick  Palmer  became  entitled,  as  was  alleged,  to  tlie 
equitable  estate  as  tenants  in  common  under  the  deed  of  1771.  William  Fausset  re^ 
mained  in  possession  of  the  lands  from  1794  till  1821,  when  he  died,  and  his  son 
Charles  Fausset,  the  Plaintiff  in  Error,  entered  into  possession  in  which  he  had 
continued. 

In  1820  this  ejectment  was  brought  in  the  Court  of  King's  Bench  by  the  Defendant 
in  Error,  as  lessee  of  the  children  of  Catherine  Smith  by  her  first  husband,  Patrick 
Palmer,  and  also  of  Anna  Maria  Newcomen,  and  James  Palmer,  son  of  Henry  Palmer 
and  Elinor  Smith,  and  also  of  the  representatives  of  Robert  Waller,  the  surviving 
trustee  under  the  deed  of  1771,  in  whom  the  legal  estate  was  vested,  in  order  to  contest 
the  validity  of  the  fines  of  1793,  and  the  conveyance  of  1794.  The  demises  were  so  laid 
as  to  include  the  whole  of  the  Callowhill  estates,  but  it  was  stated  by  the  Plaintift"& 
counsel  at  the  trial,  that  substantially  the  suit  was  at  tlie  instance  of  tlie  Palmers, 
children  of  Catherine,  who  sought  to  recover  only  their  third  part. 

The  cause  came  on  for  trial  at  Uie  spring  assizes  for  the  county  of  Fermanagh  in 
1824,  and  tlie  deed  of  1771,  the  fines  of  1793,  and  deed  of  1794,  the  possession  of  the 
Fausset's  having  been  given  in  evidence,  the  counsel  for  the  Plaintiff  in  Error  required 
the  Judge  (Jebb)  to  direct  the  jury  tliat  tlie  fines  and  [236]  proclamations  of  1793,  and 
the  deed  of  1794,  and  the  possession  under  it,  constituted  a  disseisin  of  Robert  Waller, 
the  surviving  trustee,  or  insisted  that  he  ought  to  leave  it  to-  the  jury  to  presume  that 
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there  liad  been  such  a  disseisin  :  but  the  Judge,  on  the  contrary,  directed  that  the  fines 
and  i)roclamations  liad  no  legal  effect  to  affect  the  title  of  the  lessors  of  the  Plaintiff  at 
law,  and  that  there  was  no  adverse  possession,  as  against  Waller  or  his  heirs;  and  to 
this  the  counsel  excepted.  The  counsel  next  insisted  that  the  execution  of  the  deed  of 
1794  by  the  trustee,  Henry  Palmer,  was  an  ouster  of  the  other  trustee, 
WiUler,  by  the  said  Henry  Palmer,  and  that  the  possession  for  30 
years  under  it  was  an  adverse  possession,  as  against  Waller  and  his  heirs,  and  that 
the  suit  was  barred  by  the  statute  of  limitations,  and  that  the  Judges  o-ught  so  to 
direct  tlie  jui-y  ;  but  the  Judge,  on  the  contrary,  directed  them  that  they  were  not  at 
liberty  to  presume  such  ouster,  and  that  their  right  of  entry  was  not  i)arred  by  the 
statute  ;  and  to  this  the  counsel  excepted.  The  counsel  also  insisted  that  the  Judge 
ought  to  direct  the  jury,  tliat  from  the  evidence  they  might  presume  that  Waller  had 
executed  a  confirmation  of  the  deed  of  1794,  or  otherwise  that  at  least  the  execution 
of  that  deed  by  Henry  Palmer  operated  to  convey  to  Fausset  a  moiety  of  Catherine's 
third  part  of  the  Callowhill  estates  ;  but  the  Judge  directed  the  contrary,  and  the 
counsel  excepted.     The  jur}'  found  for  the  Plaintiff. 

A  bill  of  exceptions  having  been  then  tendered,  and  sealed,  the  same  came  on  for 
argument  in  the  Court  of  King's  Hench  in  T.  T.  li<25,  when  the  exceptions  were  over- 
ruled, and  judgment  given  against  the  Plaintiff  in  Error;  and  on  error  in  the  Ex- 
chequer Chamber  tiiis  judgment  was  affirmed.  Whereupon  the  Plaintiff  [237]  in 
error  brought  his  writ  of  error  returnable  in  Dom.  Proc,  and  submitted  that  the 
judgment  ought  to  be  reversed  for  the  following  reasons: 

First,  Because  the  ejectment  was  not  brought  within  20  years  after  the  title  of  the 
lessors  of  the  Plaintiff  claiming  the  legal  estate  accrued,  and  that  sufficient  facts. 
appear  in  the  case  to  prevent  the  defendants  in  error,  by  force  of  the  statute  of  limita- 
tions of  the  10th  of  King  Charles  the  First,  from  recovering  in  this  ejectment. 

Secondl}',  Because  the  fine  levied  bj'  Joseph  Stock  and  Catherine  his  wife,  in  Hilary 
Term,  in  the  .iSd  year  of  the  reign  of  King  George  the  Third,  with  proclamations,  for 
the  purpose  of  conveying  the  estate  to  a  purchaser,  and  the  subsequent  declaration  of 
tlie  uses  thereof,  to  William  Fausset,  and  his  heirs,  for  full  and  valuable  consideration, 
and  actual  possession  of  the  said  William  Fausset  during  his  lifetime,  and  after  his 
death,  of  the  defendant  under  sucli  title  from  1st  Januai-y  1794,  without  entry  or 
claim,  until  the  present  ejectment  was  brought,  was  sufficient  to  sustain  the  operation 
of  the  fine,  and  afford  to  the  defendant  the  protection  of  the  statute  of  limitations 
against  Robert  Waller,  and  his  heirs,  the  lessors  of  the  Plaintiff. 

Thirdl3%  Because  William  Fausset,  the  purchaser  for  full  value,  was  a  stranger  to 
the  trusts  of  the  deed  of  1771,  and  had  no  notice  thereof,  and  never  did  any  act  recog- 
nizing the  title  of  the  trustees,  and  as  the  fine  of  Hilary  Term,  3.3d  George  the  Third, 
and  the  deed  of  1794,  professed  to  convey  a  legal  estate  to  him,  he  had 
a  right  to  suppose  that  a  legal  estate  was  conveyed,  and  never  claimed 
any  protection  from  the  estate  vested  in  the  trustees :  he  therefore  entered 
claiming  the  legal  estate,  and  by  his  entry  and  subsequent  pos-L238]-session  gained 
such  a  sufficient  legal  seisin  as  to  afford  to  him  the  protection  of  the  statute  of 
limitations. 

Fourthly,  That  the  said  William  Fausset  having  been  a  purchaser  for  valuable  con- 
sideration, without  notice  from  Joseph  Stock,  and  Catherine  his  wife,  who  were  in 
possession,  and  treated  the  estate  as  their  own,  without  any  interference  of  the 
trustees,  one  of  whom,  namely,  Henry  Palmer,  was  a  party  to  the  said  deed  of  1794, 
and  the  execution  whereof,  by  the  said  Catherine  Stock,  was  attested  by  Thomas 
Palmer,  her  eldest  son,  and  one  of  the  cestui  rjiie  trust  of  the  said  deed  of  1771,  and 
which  deed  was  also  attested  by  Mungo  Henry  Noble  Waller,  one  of  the  le.ssors 
of  the  Plaintiff  in  the  ejectment,  the  Plaintiff'  in  Error  is  entitled  to  have  every  pre- 
sumption made  in  his  favour  of  which  the  law  will  allow  ;  it  ought,  therefore,  to  have 
been  left  to  the  jury  to  say.  whether,  under  all  the  circumstances,  they  woulu  not  pre- 
sume such  disseisin  or  adverse  possession  to  the  title  of  Robert  Waller,  the  surviving 
trustee  in  the  settlement  of  1771,  as  to  afford  the  said  William  Faussett,  and  the 
Plaintiff  in  Error,  deriving  title  under  him.  the  protection  of  the  statute  of  limita- 
tions from  the  said  time  of  the  entry  of  the  said  William  Fausset,  under  the  fine  and 
conveyance  as  aforesaid. 

Fifthly,  Because  the  judgment  in  ejectment  was  for  the  entirety  of  the  lands  con- 
tained in  the  said  settlement  of  1771,  founded  upon  the  legal  title  of  the  heirs  of 
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Robert  Waller,  the  surviving  trustee  uamed  therein,  although  the  said  Henry  Palmer, 
to  whom  jointly  with  said  Robert  Waller  the  legal  estate  had  been  conveyed  by  the  said 
settlement  of  1771,  joined  in  the  said  convey anee  of  1794,  and  thereby  severed  the  joint 
tenancy,  and  passed  to  tlie  said  William  Fausset  the  legal  estate  in  at  least  his  moiety 
thereof. 

[239]  For  the  Defendant  in  error  it  was  contended  that  the  judgment  ought  to  l_)e 
affirmed,  for  the  following  reasons: 

As  to  said  first  ground  of  Exception. 

First,  Because  the  said  fine  of  the  said  Catherine,  and  her  second  husband,  was 
inoperative  to  affect  or  bar  the  title  and  right  of  entry  of  tlie  lessors  of  the  Plaintiff, 
at  the  time  of  bringing  the  said  ejectment,  inasmuch  as  none  of  the  parties  to  said  fine 
had  any  !egal  estate  in  tlie  said  lands  at  the  time  of  levying  the  same,  or  at  any  time 
afterwards. 

Secondly,  Because  the  possession  of  the  grantee  under  said  deed  and  conveyance 
of  the  1st  of  January  17fli  cannot  be  considered  as  adverse  to  tlie  title  of  the  trustees 
in  the  deed  of  1771.  during  the  life  of  said  Catherine,  the  said  Catherine,  in  con- 
currence with  her  then  husband,  being  competent  to  transfer  her  life-estate  and  in- 
terest in  the  said  lands  to  the  said  grantee,  by  their  said  fine  and  deed,  and  conse- 
quently the  said  trustees  having  become  the  trustees  of  said  grantee,  after  the  execu- 
tion of  the  said  conveyance  of  1794,  they  could  not  have  entered  or  disturbed  thei 
possession  of  the  said  William  Faussett,  and  those  deriving  under  him,  such  posses- 
sion having  been  riglitful,  and  not  adverse,  during  the  life  of  said  Catherine. 

Thirdly,  Because  it  is  indispensable  to  constitute  a  disseisin,  or  evidence  on  which 
it  may  be  presumed  that  the  possession  should  have  been  held  adversely  to  the  legal 
title  in  the  lands. 

As  to  the  second  and  third  grounds  of  Exception. 

Fourthly,  Because  presumptions  are  made  and  authorized  by  the  law  only  in 
suppoi-t  of  riglitful  possession,  [240]  and  never  to  effect  a  tortious  breach  of  trust,  in 
destruction  of  the  rights  and  interests  of  rightful  owners. 
As  to  the  last  ground  of  Exception. 

Fifthly,  Because  the  deed  of  January  1794  cannot  be  construed  as  insisted  on  by 
Appellant  in  this  exception  to  operate  to  pass  the  said  Catherine's  third  part  of  the 
lands  and  premises  thereby  conveyed,  which  was  then  vested  in  the  said  Henry  Palmer 
jointly  with  Robert  Waller  in  trust  for  the  uses  of  the  settlement  of  1771,  without! 
violating  the  clear  and  manifest  intent  and  object  of  the  parties  to  the  said  deed,  de- 
duoible  from  its  language,  and  the  covenants  tlierein  contained.  This  is  evident 
from  the  manner  in  which  tlie  purchase^money  is  agreed  and  recited  to  be  paid  in 
several  distinct  and  equal  thirds  to  the  several  grantors  and  their  respective  wives, 
or  in  their  right,  and  from  the  omission  of  the  name  of  the  said  co-trustee,  Robert 
Waller,  in  the  said  conveyance,  without  whose  concurrence  it  is  admitted  the  ivhole, 
of  said  trust-estate  in  said  third  could  not  be  transferred  ;  and  the  rather  as  such 
construction  would  necessarily  make  the  said  Henry  Palmer  guilty  of  a  gi-oss  breach  of 
trust  in  the  said  conveyance,  which  the  law  never  will  suppose  or  admit  where  another 
reasonable  construction,  consistent  with  the  apparent  intent  of  the  instrument,  and 
the  granting  parties  therein,  can  be  given  tO'  the  deed. 
Sugden  (Sir  E.)  and  Preston,  for  Plaintiff'  in  Error. 
Treslove  and  Abbot,  for  Defendants  in  Error. 

The  following  cases  were  cited  :   Croft  v. ,  Plowd.  536  ;  Hume  v.  Hayloch,  Cro. 

Car.  200;  Silway  v.  Siluay,  1  Vent.  260  :  Rowe  v.  Power,  2  Bos.  and  Pull.  X.  R.  1 ; 
Lord  Huntingtower's  case,  in  note  to  [241]  Pycroft  v.  Gregory,  4  Russ.  526 ;  Eeene 
V.  Deardon,  8  East,  298  ;  Maiden  v.  Menill,  2  Atk.  3  ;  Smith  v.  Packliurst,  3  Atk.  135- 
141 ;  2  Stra.  1105,  And.  315 ;  Llewellin  v.  Ma^kworth,  Barnard.  545  ;  2  Eq.  Ab.  579, 
pi.  8. 

It  was  objected  that  judgment  had  been  given  for  the  entirety  of  the  estate,  whereas 
the  real  parties  interested  claimed  only  a  tliird  part :  but  that  point  was  not  raised  on 
the  exceptions,  out  of  which  the  Lords  were  of  opinion  they  could  not  travel. 

Lord  Wynford  (8  March) :  I  do  not  think  it  necessary  to  trouble  your  Lordships 
witli  more  than  a  few  observations  on  this  case.  The  points  made  are  two  ;  first,  as 
to  the  construction  of  the  deed  of  1794  ;  secondly,  as  to  the  statute  of  limitations. 

As  to  the  construction  and  effect  of  tlie  deed  of  1794,  I  take  it  on  the  principle 
stated  by  Sir  E.  Sugden,  the  counsel  for  the  Appellant.     He  states  that  the  purchaser 
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takes  what  the  parties  conveying  assume  to  sell,  and  buys  tliat,  and  no  more.  Tliea 
look  at  the  deed,  and  see  what  is  the  scope  and  eti'ect  of  it.  Palmer  and  the  other 
parties  interested  agree  to  sell,  and  we  are  to  collect  from  the  whole  of  the  instrument 
taken  togetlier,  whether  it  was  the  intention  of  H.  Palmer  to  convey  only  that  estate 
in  the  premises  which  belonged  to  him  in  right  of  his  wife,  and  which  he  was  entitled 
to  convey,  or  whether  it  was  his  intention  to  convey  also  the  legal  estate,  in  which  he 
had  no  beneficial  interest  but  which  he  had  merely  as  trustee.  The  only  difficulty  in 
this  case  arises  from  the  double  character  held  by  Palmer  with  respect  to  these  estates, 
and  then  let  us  see  what  he  conve3's.  Mr.  Abbot  puts  the  principle  in  the  strongest 
possible  way,  and  that  is,  that  your  Lordships,  in  judging  of  [242]  the  design  and 
object  of  a  deed,  will  not  presume  that  a  party  executing  the  deed  meant  to  do  and 
did  what  he  was  wrong  in  doing,  when  a  construction  may  be  put  on  the  instrument 
perfectly  consistent  with  his  doing  only  what  he  had  a  right  to  do.  He  had  a  right  to 
convey  his  own  estate,  but  he  did  wrong  if  he  conveyed  more.  The  parties  to  this 
deed  are  Newcomen  and  his  wife.  Stock  and  ...s  wife,  and  Henry  Palmer,  who,  as  his 
wife  Elinor,  the  other  co-heiress  of  Smith,  was  then  dead,  was  probably  tenant  by  the 
courtesy,  and  they  convened  the  Callowhill  estates  to  William  Fausset  in  consideration 
of  a  sum  of  £iOOO.  If  the  instrument  had  stopped  there,  one  might  say  tliat  each 
meant  to  convey  the  entirety — but  mark  what  follows — in  three  equal  proportions  of 
£l;i33  6s.  8d.,  stated  to  te  severally  paid  to  each  of  the  said  grantors  respectively. 
Each  therefore  takes  his  proportion  of  tlie  price,  and  the  fair  presumption  is,  that 
each  sells  his  proportion  only.  By  the  covenants  for  title  and  quiet  enjoyment. 
Palmer  appears  to  be  dealing  only  with  the  interest  which  he  had  in  right  of  his  wife, 
and  covenants  for  himself  and  for  her  heirs.  Sir  E.  Sugden  says  tliat  the  covenants 
are  strong  in  his  favour,  since  they  went  to  the  entirety  of  the  estate.  No  doubt  they 
might  be  considered  as  leaning  to  his  side  of  the  question,  if  taken  in  these  terms ;  but 
we  mi-st  take  tlie  whole  of  the  instrument  together,  and  then  it  appears  tliat  eaclt 
covenants  for  what  he  sells,  and  then  the  whole  three  covenant  for  tlie  entirety  of 
their  interests.  The  plain  meaning  therefore  is,  that  H.  Palmer  does  not  here  convey 
the  estate  which  he  had  as  a  trustee,  and  which  he  would  have  done  wrong  in  convey- 
ing, but  that  he  conveys  only  the  estate  which  belonged  to  him  in  right  of  his  wife,  and 
which  he  had  a  right  to  convey. 

[243]  The  second  point  is  the  statute  of  limitations ;  and  if  tlie  argument  for  tlie 
Plaintiff  in  Error  on  that  ground  were  good  for  any  thing,  it  would  be  needless  to  make 
marriage  settlements,  or  any  settlements  intended  to  out^last  the  lives  of  the  parties 
to  them.  Catlierine  Stock  had  an  equitable  estate  for  life  in  the  tliird  of  the  Callow- 
hill  estates,  and  after  her  death  it  went  to  her  children.  All  that  she  could  convey  was 
that  equitable  estate  for  life,  and  that  she  had  expressly  a  right  to  assign,  and  she  and 
her  second  husband.  Stock,  do  convey  it  to  Fausset,  who  stands,  with  reference  to  the 
trustees,  in  exactly  the  same  situation  as  she  did  ;  and  she  being  the  cestui  que  trust 
for  life,  the  possession  of  Fausset  during  her  life  could  not  be  an  adverse  possession 
as  against  the  trustee.  Sir  E.  Sugden  says  that  there  may  be  cases  where  the  posses- 
sion of  the  cestui  que  trust  may  be  adverse  as  against  the  trustee.  I  will  not  say  that 
it  is  absolutely  impossible  that  there  should  be  such  cases,  but  if  there  are,  tliey  must 
be  strictly  confined  to  tliose  cases  where  tlie  cestui  que  trust  holds  the  trustee  at  de- 
fiance, and  says  to  him,  "  You  are  no  trustee  for  me,  and  I  utterly  deny  your  title  to  be 
my  trustee."  That  is  not  this  case.  Sir  E.  Sugden  says  that  her  conveyance  created  a 
difference  in  the  relations  between  the  cestui  que  trust  and  the  trustee.  No  such 
thing;  for  Fausset  during  her  life  stood  in  the  same  relation  to  the  trustees  that  she 
did,  and  they  were  expressly  made  trustees  for  her  assigns  as  well  as  for  herself. 
Fausset  was  not  in  therefore  by  wrong,  till  her  death,  and  till  that  time  the  possession 
was  not  adverse,  and  the  statute  did  not  till  tlien  begin  to  run. 

As  to  the  point  of  form,  I  need  say  nothing,  as  it  has  not  been  raised  on  the  ex- 
ceptions, and  we  are  here  confined  to  the  exceptions.  I  recollect  that  [244]  when  I 
was  Chief  Justice  of  the  Common  Pleas,  I  sat  at  the  head  of  the  Court  of  Error  in  the 
Exchequer  Chamber,  on  a  case  where  it  was  held  by  eight  Judges  that  we  could  not 
go  out  of  tlie  exceptions.     I  advise  that  the  judgment  be  affirmed. 

Lord  Tenterden  :  Concurring  in  what  has  been  said  by  my  noble  and  learned 
friend,  I  shall  trouble  your  Lordships  with  only  a  very  few  observations.  The  first 
point  to  be  considered  is  the  effect  of  the  deed  of  179i.  The  deed  was  executed  bj'  H. 
Palmer,  who  at  the  date  of  it  had  some  beneficial  interest  in  tlie  estate  in  right  of  his 
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wife,  w  liether  as  tenant  by  the  courtesy,  or  in  what  other  way,  is  not  very  material,  and 
a  legal  interest  as  a  trustee,  and  the  question  is  whether  the  deed  of  1794  operated  as 
a  conveyanre  only  of  that  to  which  he  was  beneficially  interested,  or  extended  to  that 
estate  of  which  he  was  trustee.  The  que,stion  here,  as  your  Lordships  will  observe,  is 
not  as  to  whether  a  person  havinn;  two  estates,  both  of  which  he  might  innocently 
convey,  but  as  to  a  person  having  two  estates,  one  of  which  he  might  innocently  and 
properly  convey,  and  the  other  of  which  he  could  not  convey  without  fraud  and  a 
breach  of  trust.  I  am  satisfied  that  all  the  parties  conveying  meant  to  convey  only 
what  belonged  to  themselves,  and  that  H.  Palmer  only  meant  to  convey  that  part  which 
belonged  to  uim  in  right  of  his  wife.  The  consideration  was  the  sum  of  £4000,  one 
third  to  be  paid  to  the  Bishop  of  Waterford  and  his  wife,  one  third  to  Joseph  Stock 
and  Catherine  his  wife,  and  the  other  third  to  Henry  Palmer.  That  standing  alone 
would  intimate  tliat  the  parties  meant  to  convey  only  what  properly  belonged  to  tliem, 
and  that  supposition  is  confirmed  by  the  covenants.  Each  of  the  parties  covenants 
for  tJiat  party  [245]  and  those  who  might  claim  under  it,  and  Palmer  covenants  for 
himself,  his  heirs,  executors  and  administrators,  and  for  the  heirs  of  Elinor  his  wife  ; 
and  it  is  observable  that  he  there  refers  to  the  right  of  his  wife ;  and  so  he  covenants 
against  any  encumbrances  by  his  wife,  her  father,  etc.,  and  further  assures  for  her  and 
her  heirs.  The  form  of  the  covenants  show  that  he  looked  only  to  the  rights  of  his 
wife,  and  to  what  it  was  lawful  for  liim  to  convey,  and  the  Court  wa,s  not  bound  to 
extend  tlie  scope  of  the  instrument  furtlier,  when  that  was  sufficient  to  satisfy  its 
meaning. 

Then  as  to  the  statute  of  limitations ;  the  estate  was  by  the  deed  of  settlement  of 
1771  given  to  trustees,  who  were  to  permit  her  or  her  assigns  to  take  the  rents  and 
profits  of  her  third  part  during  her  life.  1  come  to  no  conclusipn  upon  any  nice  dis- 
tinction between  legal  and  equitable  estates.  My  opinion  is  formed  on  the  single 
ground  that  it  is  impossible,  under  these  circumstances,  to  say,  with  any  ground  of 
reason,  that  the  possession  of  her  assignee  could  be^  considered  as  a  possession  adverse 
t3  that  of  a  trustee  holding  subject  to  the  riglit  of  that  assignee..  1  also  advise  that  the 
judgment  be  affirmed. 

Mr.  Treslove:    Do  your  Lordships  please  to  make  any  order  about  costs? 

Sir  E.  Sudgen  :  I  never  heard  of  such  a  claim  having  been  made  before  in  a  case 
like  this.  I  have  always  understood  that  costs  were  allowed  only  when  the  appeal 
v.'as  without  any  reasonable  foundation. 

Lord  Tenterden  :  1  am  not  aware  that  it  is  a  rule  of  this  House  to  give  no  costs 
wherever  an  appeal  or  writ  of  error  presents  an  arguable  point.  The  Plaintiff  in 
[246]  Error  has  already  had  the  judgment  of  two  courts  of  law,  and  I  propose  that  the 
judgment  be  affirmed  with  £100  costs. 

As  to  the  point  of  form,  the  Court  below  has  power  to  prevent  the  Plaintiff  below 
from  recovering  more  than  that  part  of  the  estate  to  which  his  lessors,  the  children 
of  Catherine,  are  entitled. 

Judtrment  affirmed,  with  £100  costs. 


[247]  ERROR. 

From  the  Irish  Court  of  Exchequer  Chamber. 

COOKE  and  Others.— /V«/«)'//.-f   /«   Error;  BISHOP   OF  ELPHIN 

and  Another, — Defendants  in  Error. 

[Mews'  Di".  V.  1254;  S.C.  5  Bli.  N.S.  lO-'l     Cited  in  Rihmsey  v.  Jic/ioII, 

1877,  2  C.P.D.  184.] 

In  quare  impedit  to  determine  the  right  of  presentation  to  the  vicarage  of  K.  in 
the  diocese  of  E..  Plaintiff,  to  prove  the  presentation  of  a  clerk  by  the  person 
under  whom  he  claimed,  and  the  clerk's  admission  and  institution,  gave  in 
evidence  a  visitation-book  of  tlie  diocese  of  E.,  which  contained  the  following 
entry :  "  Ilenricus  Compton,  in  jure  civi'li  Baculareus  ac  verhi  Dei  predicator, 
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admissus  fiiit  ad  inserviendum  riiiric  (iiiiiiiarum,  in  ecclesia  parocfnali  de 
Kdglasse,  per  Edwardum,  Elpliin.  Kpiscopum,  sexto  Octohris  1622." 
Thruuirhout  a  long  list  (if  entries  in  the  same  Iwok,  when  the  duty  was  nd 
inserviendum  curae  animarum,  or  ad  perngendum  offieium  curati,  the  word 
ad  missus  was  used  as  in  the  above  entry  ;  wlien  the  admission  was  in  vicariam,, 
tlie  words  used  were  ad  missus  et  institutu-s. 
The  Judges  of  tlie  Irish  Court  of  Common  Pleas,  before  whom  tlie  action  was 
tried  at  Bar,  directed  the  Jury,  that  the  above  entry  as  to  the  admission  of 
Compton.  "was  in  legal  construction  to  be  taken  to  mean  that  Compton  had  been 
admitted  and  instituted  to  the  vicarage  of  K.  on  a  presentation  by  some  other 
person  "  to  the  Bishop,  who  claimed  the  advowson  iu  right  of  his  see,  "  and 
that  the  only  question  for  the  Jury  was,  by  whom  tlie  presenta- 
tion was  made."  Exception,  that  the  entry  should  not  in  legal 
construction  be  taken  to  mean  that  Compton  was  admitted  and  instituted  to 
the  vicarage,  but  exception  overruled,  and  judgment  for  Plaintiff.  The  judg- 
ment reversed  by  tlie  Exchequer  Chamber,  and  tlie  judgment  of  reversal 
affirmed  by  the  Lords,  for  that  the  Judges  ought  not  to  liave  taken  the  question 
as  to  the  import  and  effect  of  the  entry  out  of  [248]  the  hands  of  the  Jury, 
and  that  liaving  so  taken  it  upon  themselves  tliBy  put  a  wrong  construction  on 
the  entry. 

This  was  an  action  of  quare  impedit,  commenced  in  1822  by  tlie  Plaintiffs  in 
Error  against  the  Bishop  of  Elphin  and  his  clerk,  the  Reverend  T.  Lloyd,  in  tlie 
Court  of  Common  Pleas  in  Ireland,  for  the  purpose  of  having  it  determined  to  whom 
belonged  the  right  of  presentation  to  the  vicarage  of  Kilglass,  in  the  diocese  of 
Elphin.  The  Plaintiffs  claimed  the  right  of  presentation  as  lay-rectors  of  the 
parish  of  Kilglass,  deducing  their  title  from  Sir  Patrick  Barnwall,  to  whom  the 
rectory,  and,  as  they  alleged,  the  advowson  of  the  vicarage  as  appendant  thereto, 
was  granted  by  letters  patent  of  James  the  First.  The  defence  was  in  substance  that 
the  Bishop  then  was,  and  his  predecessors  had  been,  seised  of  the  advowson  of  the 
vicarage  in  gross,  and  as  of  fee  and  right,  in  right  of  the  bishopric  of  Elphin  ;  and 
that  tlie  Bishop,  being  so  seised,  collated  Lloyd,  his  clerk,  who  was  duly  admitted, 
instituted  and  inducted,  and  became  vicar  incumbent,  whereby  the  church  was  full. 

The  action  was  tried  at  tlie  Bar  in  the  Court  of  Common  Pleas  in  Ireland,  in  or 
about  the  month  of  May  1825.  At  the  trial,  the  Plaintiffs  having  set  out  their  title 
to  the  rectory  of  Kilglass  through  the  Barnwall  faniilv,  it  became  necessary  to 
prove  a  presentation  by  one  of  the  persons  through  whom  they  claimed.  Witli  this 
view  tlie  Plaintiff's  produced  two  legal  visitation-books  of  the  diocese  of  Elphin,  one 
d;  ted  the  10th  August  1615,  the  other  dated  16th  October  16.3.3  ;  by  which  documents, 
amongst  others,  they  proposed  to  establish  the  right  of  tlie  Barnwall  family  to  the 
living,  and  the  actual  presentation  of  tjie  Rev.  Henry  Compton  to  the  vicarage,  by 
Sir  Patrick  Barnwall,  [249]  togetlier  with  the  admission  and  institution  of  that 
clerk,  by  the  then  Bishop  of  Elphin  in  the  yea.r  1622.  One  of  the  entries  in  the  legal 
visitation-book  of  1633,  (being  an  entry  respecting  the  admission  of  the  Rev.  Henry 
Compton,)  is  in  the  following  words  :  "  Henricus  Compton  in  jure  civili  Baccareus  ac 
verbi  Dei  predicator,  admissus  fuit  ad  inserviend  cura;  animarum  in  Ecclia  poll  de  Kil- 
glasse,  per  Edwardum  E^lphifi  Epuni,  sexto  Octohris,  1622."  The  construction  of  this 
entry  is  the  principal  point  under  consideration. 

The  learned  Judges  of  the  Court  of  Common  Pleas  in  Ireland,  in  their  summing 
up  and  charge  to  the  Jury,  declared  their  opinion  to  be,  "  That  the  said  entry  in  the 
said  regal  visitation-book,  of  letli  October  1633,"  (meaning  thereby  the  entry  above 
ci+ed,)  "  was  in  legal  construction  to  be  taken  to  mean,  in  the  present  case,  that  the 
sa.id  Henry  Compton,  in  the  said  entity  named,  was  admitted  and  instituted  by  the 
said  Edward  King,  the  then  Bishop  of  Eljihin,  to  tlie  said  vicarage  of  Kilglass, 
or  a  presentation  by  some  other  person  to  the  said  bishop  ;  and  that  the  only  question 
for  tlie  consideration  of  the  Jury  respecting  the  said  entry  was,  by  whom  the  said 
presentation  was  made  ;  and  that  if  upon  the  whole  of  the  evidence  the  sa.id  Jury 
should  believe  that  such  presentation  of  the  said  Henry  Compton  was  made  by  the 
said  Patrick  BarnwaU,  and  that  the  advowson  of  the  said  vicarage  had  been  originally 
appendant  to  the  said  rectory,  and  had  not  been  disappended  therefrom,  they  should 
find  a  verdict  for  the  Plaintiffs." 
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The  Jury  found  a  verdict  for  the  Phiiiitiffs. 

The  Defendants'  counsel  took  four  exceptions  to  the  directions  of  the  Judges  as 
to  the  title  of  the  Plaintiffs,  [250]  and  as  to  the  advowson  to  the  vicarage,  being  to 
be  taken  by  intendment  of  law  to  be  apjjendant  tO'  the  rectory,  if  there  was  no  suffi- 
cient evidence  to  the  contrary.  These  are  not  here  material,  but  they  took  a  fifth 
exception  to  the  above-mentioned  direction  of  the  Judges,  as  to  the  entry  relative 
to  Heniy  Compton,  on  which  alone  the  question  at  present  turns,  and  that  was  in 
these  words: 

"  ^^^lereupon  the  said  counsel  for  the  said  Defendant  did  then  and  tliere,  on 
behalf  of  the  said  Defendants,  except  to  the  said  opinion  of  the  said  learned  Judges, 
and  did  then  and  there  insist  that  the  said  entry  in  the  said  regal  visitation- 
book  should  not,  in  legal  construction,  be  taken  in  tliis  case  to  mean  tliat  the  said 
Henry  Compton,  in  the  said  entry  named,  was  admitted  and  instituted  by  the  said 
Edward  King,  the  then  Bishop  of  Elphin,  to  the  said  vicarage  of  Kilglass,  on  the 
presentation  of  some  other  person  to  said  Bishop.'' 

The  bill  of  exceptions  was  signed  by  tlie  Judges,  and  was  afterwards  argued  in 
the  Court  of  Common  Pleas,  in  or  about  June  1827,  when  judgment  was  given  for 
the  Plaintiffs. 

The  Defendants  thereupon  brought  a  writ  of  error  in  the  court  of  Exchequer 
Chamber  in  Ireland,  to  reverse  tlie  judgment  given  by  the  Court  of  Common  Pleas, 
and  the  assignment  of  error,  as  to  this  exception,  was  in  the  following  words: 
"  And  that  tliere  is  also  manifest  error  in  this,  that  the  said  learned  Judges  did 
then  and  there  further  declare  and  deliver  their  opinion  to  the  said  Jury,  that  the  said 
entry  in  the  said  regal  visitation-book  of  the  16th  day  of  October  1633,  which  is  in 
the  words  and  figures  following,  that  is  to  say,  '  Henricus  Compton  in  jure  civili 
bacci^eus  ac  verbi  Dei  pra3-[251]-dicator  admissus  fuit  ad  iuserviend  cura;  animaruni  in 
Ecclia  poll  de  Kilglasse,  per  Edwarduni  Elphin  Epiim,  sexto  Octobris  1622,' was,  in  legal 
construction,  tfl  be  taken  to  mean  in  the  pre.'^ent  ease,  that  the  said  Henry  Compton 
in  the  said  entry  named  was  admitted  and  instituted  by  the  said  Edward  King,  the 
then  Bishop  of  Elphin.  to  the  said  vicarage  of  Kilglasse.  on  a  presentation  by  some 
other  person  to  the  said  Bishop  ;  and  that  the  only  question  for  the  consideration  of 
the  Jury  respecting  said  entry  was  by  whom  said  presentation  was  made;  and  that  if 
upon  the  whole  of  the  evidence  the  said  Jury  should  believe  that  such  presentation  of 
the  said  Henry  Compton  was  made  by  the  said  Patrick  Barnwall,  and  that  the  advow- 
son of  the  said  vicarage  had  been  originally  appendant  to  the  said  rectory,  and  had 
not  been  disappended  therefrom,  they  should  find  a  verdict  for  the  said  Samuel 
Cooke,  Peter  Free  and  Edward  Down." 

The  learned  Judges  in  the  Exchequer  Chamber  (16  July  1821),  after  over-ruling 
pll  the  exceptions  but  that  which  has  been  hereinbefore  cited,  reversed  the  judgment 
of  the  Court  of  Common  Pleas,  and  awarded  a  venire  d-e  novo.  The  ground  of  such 
reversal  upon  tliis  exception  was,  that  the  learned  Judges  of  the  Court  of  Common 
Pleas  ought  not  to  have  put  any  construction  upon  the  said  entiy  respecting  the 
said  Henry  Compton,  but  ought  to  have  left  it  entirely  to  tlie  Jury  to  put  their  own 
construction  thereon. 

The  Plaintiffs  brought  tlieir  writ  of  error  in  Parliament,  and  contended  that  this 
judgment  of  the  Court  of  Exchequer  Chamber  ought  to  be  reversed  for  the  following 
among  other  reasons : 

First,  Because  the  learned  Judges  of  the  Court  of  Common  Pleas  were  by  law 
called  upon  to  give,  and  [252]  were  justified  in  giving,  to  the  Jury,  their  con- 
struction of  the  entry  relating  to  the  aforesaid  Henry  Compton ;  and  tliat  regard 
l)eing  had  to  the  frame  and  language  of  the  whole  of  their  charge,  it  is  manifest  that 
they  did  not  withdraw  the  question  of  construction  from  the  Jury. 

Secondly,  Because  the  exception  upon  which  the  judgment  of  the  Court  of  Com- 
mon Pleas  was  reversed,  and  also  the  assignment  of  error  upon  such  exception,  do 
not  raisf'  the  objection  tliat  the  Court  of  Common  Pleas  did  so  withdraw  tlie  con- 
ttruttici.  of  such  entry  from  the  consideration  of  the  Jury.  The  proper  question 
Tais(d  by  such  exception,  according  to  its  frame  and  language,  being  only,  whether 
the  learned  Judges  of  the  Common  Pleas  had  in  their  direction  to  tlie  Jury  put  a 
correct  Cv.  iistructiou  upon  the  entry  respecting  the  said  Henry  Compton;  and  not 
whether  the  -aid  learned  Judges  had  decided  that  such  lonstruction  was  for  t1  e 
Court  alone,  and  not  for  the  Jury,  under  the  advice  of  the  Court  to  make. 
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Thirdly,  Because,  taking  the  whole  charge  to  tlie  Jury  together,  the  direction  of 
the  Court  amounts  to  no  more  than  this,  tliat  legally  such  entry,  coupled  with  the 
other  facts  of  the  case,  might  bear  the  construction  in  question  ;  and  that  the  Jury 
might  legally,  under  the  circumstances  of  the  case,  put  such  a  construction  upon  the 
said  entry;  and  because  such  advice  and  direction  were  legal  and  proper  advice  and 
direction  for  tlie  said  learned  Judges  to  give  to  the  Jury. 

Fourthly,  Because,  had  such  question  of  construction  been  left  entirely  to  the 
Jury,  without  any  suggestion  or  interpretation  from  the  Court,  the  Jui-y  might 
legally  have  arrived  at  the  same  conclusion  as  that  which  was  stated  by  the  Court. 

[253]  The  Defendants  in  Error  maintained,  that  the  judgment  of  the  Court  of 
Excheipier  Chamber  ought  to  be  afKrmed  for  the  following  reasons,  only  the  last 
three  of  which,  however,  go  to  the  point  at  present  in  question  : 

First,  Because  the  Plaintiffs  have  shown  no  title  in  themselves  to  present  to  the 
vicarage  in  question. 

Secondly,  That  they  have  given  no  proof  of  any  seisin  of  the  advowson  in  any 
one  under  whom  they  claim. 

Thirdly,  Because  it  is  not  an  intendment  of  law,  in  the  absence  of  evidence 
to  the  contrary,  that  the  advowson  of  the  vicarage  of  Kilglass  was  appendant  to  the 
lectoiy. 

Fourtlily,  Because  the  advowson  of  the  vicarage  did  not  pass  to  Sir  Patrick 
Barnwall  by  the  said  patent  of  King  James. 

Fifthly,  That  there  was  no  proof  that  Matthew  Viscount  Barnwall,  who  con- 
formed to  the  Protestant  Religion,  was  the  heir  of  Nicholas  Viscount  Barnwall  of 
Kingsland,  party  to  tlie  deeds  of  the  20th  and  21st  of  July  1698,  and  who  is  alleged  by 
the  Plaintiffs  to  have  professed  the  Popish  religion  ;  and  if  the  said  Mattliew  Viscount 
Barnwall  of  Kingsland  was  not  the  heir  of  the  said  Nicholas,  his  conforming  to  the 
Protestant  religion  does  not  confirm  any  title  upon  tlie  Plaintiffs  claiming  through 
him. 

Sixthly,  That  the  said  deed  of  1698  conveyed  but  one  moiety  of  the  said  rectory 
and  tithes  of  Kilglass. 

Seventhly,  That  the  Jurj^  ought  not  to  have  been  told  that  the  meaning  of  the  entry 
in  the  regal  visitation-book  of  the  16th  October  1633,  must  in  legal  construction 
be  taken  to  mean  that  the  said  Henry  Compton  in  the  said  entry  named  was  admitted 
and  [254]  instituted  by  the  then  Bishop  of  Elphin  to  the  vicarage  of  Kilglass,  on  the 
presentation  of  some  other  person  to  the  said  Bishop  ;  and  that  the  only  question  for 
the  consideration  of  the  Jury  respecting  tlie  said  entry  was  by  whom  the  said 
presentation  was  made. 

Eighthly,  Because  in  legal  construction  the  entry  in  question  ought  not  to  betaken 
to  have  such  meaning. 

Ninthly,  Because  the  Jury  ought  to  have  been  told  to  compare  and  weigh  that 
entry  with  the  other  evidence  in  the  cause,  and  to  have  given  their  opinion  upon 
the  effect  and  meaning  tO'  be  attached  to  it. 

The  Attorney-General  and  Mr.  Torriano,  for  the  Plaintiffs,  contended  that  at 
present  they  were  confined  to  the  consideration  of  the  5th  exception,  and  as  to  that 
exception  they  contended,  that  the  point  on  which  the  judgment  of  reversal  by  the 
Exchequer  Chamber  turned,  namely,  that  the  inference  to  be  drawn  from  the  entry 
ought,  with  the  whole  evidence,  to  ha.ve  been  left  to  tlie  Juiy,  was  not  raised  by  the 
exception,  and  they  cited  the  case  of  Ball  v.  Manning,  1  Dow,  380,  N.S.,  where  Lord 
Tenterden  said,  p.  392,  "  if  the  direction  had  been  as  vague  and  general  as  has  been 
contended,  the  counsel  ought  to  have  brought  the  point  to  the  notice  of  the  Judge 
at  the  time  ;  but  as  that  w,as  not  made  a  point  of  objection  or  exception  at  the  time, 
the  Plaintiff'  in  Error  cannot  avail  himself  of  it  now."  But  supposing  tJiat  the  point 
could  be  gone  into,  the  Judges  of  the  Common  Pleas  had  not  taken  the  inference  to 
be  drawn  from  the  entry  out  of  the  hands  of  the  Jury,  and  if  they  had,  they  had  put 
the  right  construction  on  the  entry,  for  admission  was  large  enough  to  include  in- 
stitution, and  it  might  be  inferred  from  the  circumstances  that  it  did  [255]  so  here. 
The  judgment  of  reversal  was  by  tlie  narrowest  majority. 

Lord  Wynford  :  I  think  that  wliile  I  was  Chief  Justice  of  the  Common  Pleas, 
there  was  a  case  in  the  Exchequer  Chamber  where  eiglit  Judges  held  tliat  we  could 
rot  go  beyond  the  exceptions. 
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Doctor  Lushington,  for  the  Defendants,  in  answer  to  the  observations  that  there 
was  only  a  bare  majority,  read  a  passage  from  Lord  Tenterden's  judgment  in  Ball 
and  Manning,  1  Dow,  380,  N.S.  cited  on  the  other  side  for  a  diii'erent  purpose,  "  tliat 
is  an  argument  which  cannot  prevail  in  this  House,  for  if  all  the  Judges  below  liad 
been  of  that  opinion,  and  your  Lordship  were  of  a  diii'erent  opinion,  it  would  \>e 
your  Lordship's  duty  to  act  on  your  own  opinion,  although  contrary  to  tliat  of  the 
12  Judges.  Courts  of  error  would  be  established  in  vain  if  they  were  to  be  influenced 
by  the  opinions  of  Courts  below,  instead  of  being  governed  by  their  own."  He  con- 
tended, that  he  was  entitled,  if  lie  thought  it  necessary,  to  go  into  the  matter  of  all 
the  exceptions  ;  but  be  would  have  a  serious  task  to  perform  if  it  were  necessarj-  for 
lnm  to  go  into  the  question  of  right,  and  in  this  stage  of  the  cause  he  did  not  think 
it  necessary.  The  only  question  which  it  was  necessary  to  argue  was,  whether  tlie 
Judges  of  the  Court  of  Common  Pleas  put  a  right  construction  on  the  entry,  which 
certainly  was  a  point  raised  by  the  exception,  and  he  contended  that  they  did  not, 
and  referred  to  tlie  whole  of  the  entries  in  the  visitation-book  as  evidence  that  in 
cases  of  curacies  there  were  admissions  only;  but  in  cases  of  vicarages  there  were 
superadded  institution,  and,  except  in  one  instance  under  special  circumstances, 
induction  also. 

[256]  Lord  Tenterden  :  This  case  comes  before  your  Lordships  on  a  writ  of  error 
from  a  judgment  of  tlie  Court  of  Exchequer  Chamber  in  Ireland,  reversing  a  judg- 
ment of  the  Court  of  Common  Pleas  there.  The  effect  of  tliat  reversal  was  not  to  put 
an  end  to  the  suit,  but  to  send  it  to  a  new  trial ;  and  if  your  Lordships  should  be  of 
opinion  that  the  judgment  of  the  Exchequer  Chamber  should  be^  affirmed,  that  will 
not  detemiine  tlie  riglit,  but  merely  send  tlie  case  to  another  trial ;  and  as  I  think 
that  it  ought  to  be  affirmed  I  shall  abstain  fro^m  expressing  any  opinion  whatever  on 
the  cjuestion  of  right,  but  shall  confine  any  tiling  which  I  have  to  say  entirely  to  the 
single  point  before  us.  I  studiously  avoid  saying  any  thing  extra-judicially  that 
might  afterwards  be  quoted  as  indicating  my  opinion,  when  the  several  parts  of  tliis 
very  important  case  shall  be  under  investigation  below. 

The  suit  was  instituted  by  the  three  Plaintiffs  in  Error  claiming  the  right  of 
presentation  to  tlie  vicarage  of  Kilglass.  In  the  course  of  a  proceeding  of  that  kind 
the  Plaintiff  must  yhow  that  he,  or  the  person  under  whom  he  claims,  has  presented 
to  the  living,  as  this  is  the  only  legal  evidence  of  right,  otherwise  any  person  might 
set  up  a  claim  and  present  without  any  shadow  of  right,  contrary  to  all  reason  and 
good  sense.  To  show  their  seisin,  it  was  alleged  by  the  Plaintiffs  tliat  Sir  Patrick 
Barnwall,  under  whom  they  claimed,  had  presented  Henry  Compton  to  the  vicarag:e 
in  1622,  and  to  prove  this  they  read  an  enti-y  from  the  visitation-book  of  the  diocese, 
of  date  16-33,  from  which  it  appeared  that  Henry  Compton  was  admitted  ad  in- 
serviendum  ciirae  animarum,  in  the  church  of  Kilglass,  by  Edward  King,  the  then 
bishop  of  Elphin,  on  the  6th  October  1622. 

The  cause  was  tried  at  Bar  in  the  Court  of  Common  [257]  Pleas,  and  many  points 
arose,  and  several  exceptions  were  taken  to  the  directions  of  the  Judges,  and  these 
were  put  on  the  record,  and  brought  in  error  before  the  Court  of  Exchequer  Chamber, 
and  now  before  your  Lordships. 

The  exceptions  went  tO'  several  matters,  but.  one  of  them  only  has  been  made  the 
subject  of  argument  at  tlie  Bar,  and  to  that  I  shall  confine  myself.  The  direction 
there  given  by  the  Judges,  and  the  exception  taken  to  it  by  the  counsel  for  the  De- 
fendants, were  in  these  words : 

"  And  the  said  learned  Judges  did  then  and  there  further  declare  and  deliver  their 
opinion  to  the  said  juiy,  that  the  said  entry  in  the  said  Regal  Visitation  Book,  of  the 
16th  of  October  1633,  which  is  in  the  words  and  figures  following,  that  is  to  say,  '  Hen- 
ricus  Compton,  in  jure  civili  Baccai^eus  ac  verbi  Dei  predicator,  admissus  fuit  ad  inser- 
viend  cure  animarum  in  Ecctia  poli  de  Kilglasse  per  Edwardnm  Elphin  Epum,  sexto 
Octobris,  1622,'  was,  in  legal  construction,  to  be  taken  to  mean,  in  the  present 
case,  that  tlie  said  Henry  Compton,  in  the  said  entry  named,  was  admitted  and  in- 
stituted by  the  said  Edward  King,  the  then  Bishop  of  Elphin,  to  the  said  vicarage  of 
Kilglass,  on  a  presentation  by  some  other  perspn  tO'  said  bishop  ;  and  that  the  only 
question  for  the  consideration  of  the  jury  respecting  said  entry  was,  by  whom  said 
presentation  was  made;  and  that  if  upon  the  whole  of  tlie  evidence  the  said  jury 
should  believe  that  such  presentation  of  the  said  Heniy  Compton  was  made  by  the 
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said  Patrick  Bai'nwall,  and  that  the  advowson  of  the  said  vicarage  had  been  originally 
appendant  to  the  said  rectory,  and  had  not  been  disappended  [258]  therefrom, 
they  should  find  a  verdict  for  the  plaintiffs. 

"  Whereupon  the  said  counsel  for  the  said  Defendants  did  then  and  there,  on 
behalf  of  tlie  said  Defendants,  except  to  the  said  opinion  of  the  said  learned  Judges, 
and  did  then  and  tiiere  insist  that  the  said  entry  in  the  said  regal  visitation-liook 
should  not,  in  legal  construction,  be  taken  in  this  case  to  mean  that  the  said  Henry 
Comptou  in  the  said  entry  named  was  admitted  and  instituted  by  the  said  Edward 
King,  the  then  bishop  of  Elpliin,  to  the  said  vicarage  of  Kilglass,  on  tlie  presentation 
of  some  other  person  to  said  bishop." 

Some  argument  was  used  at  the  Bar  to  tlie  effect  that  tliis  was  not  a  clear  and 
precise  direction  in  point  of  law,  but  that  the  whole  was  left  quodammado  to  the  jury. 
I  tliink,  however,  that  the  direction  was  s'\cli  as  entirely  to  exclude  tluit  argument: 
for  what  can  be  clearer  than  this — that  the  entry  ''  was,  in  legal  construction,  to  be 
taken  to  mean  tliat  the  said  H.  Compton  was  admitted  and  instituted,  etc.,  and  that 
the  only  question  for  the  consideration  of  the  jury  respecting  the  said  entry  was  by 
whom  the  presentation  was  made." 

I  cannot  for  a  moment  doubt  that  that  was  a  plain  and  distinct  direction  in 
point  of  law  as  to  the  construction  to  be  put  on  the  entry  ;  and  then  the  question  arises, 
whether  they  did  or  did  not  put  tlie  right  construction  upon  it.  I  am  clearly  of 
opinion  that  they  did  not.  In  general  and  ordinary  speech  the  admission  of  a 
rector  or  vicar  is  differently  expressed  from  that  of  a  curate;  the  curate  is  ad- 
mitted, the  vicar  is  instituted,  and  generally  inducted.  The  distinction  is  clear  in 
ordinary  speech,  although  words  may  be  confounded  in  this  as  they  are  in  many 
other  instances.  But  in  the  [259]  ordinary  speech  of  learned  and  unlearned,  ad- 
mission applies  to  a  curate,  institution  to  a  vicar. 

If  I  were  to  look  only  to  the  entry  itself  I  should  be  strongly  inclined  to  think 
that  the  true  construction  had  not  been  put  upon  it,  unless  there  was  some  other 
evidence  to  show  tiiat  such  was  the  sense  in  which  tlie  words  were  to  be  taken  in  this 
instance,  altliough  it  was  not  the  ordinary  sense ;  and  it  is  on  that  account  that  so 
much  time  has  been  taken  up,  and  properly  taken  up,  by  tlie  counsel  at  tlie  Bar  in 
the  examination  of  tJie  other  entries  in  this  document. 

Then  let  us  look  at  the  other  entries  in  the  document  to  see  whether  admission 
ad  in^cri'ioifhim  riirnc  nniiiianini,  menus  institution  tO'  a.  vicarage;  and  in  the 
first  place  take  the  entries  as  to  this  same  pei-son  in  tlie  Visitation  Books  of  1633, 
and  we  find  that  he  was  admitted  to  the  curacies  of  Kilglass,  Kilbride  and  Derrin, 
but  tliat  to  the  vicarages  of  Shankill  and  Clonfenloh,  he  was  not.  only  admitted, 
brt  instituted  and  inducted. 

"  Henricus  Compton  in  jure  eivili  Baccafeus  ac  verbi  Dei  predicator  admissus  fuit 
ad  inserviend  cure  animarum  in  Ecclia  poll  de  Kilglasse,  per  Edwardum  Elphiii  Epum, 
sexto  Octobris,  1622. 

"  Et  admissus  fuit  ad  inserviend  cure  animarum  in  Eccliis  poliis  de  Kilbride  et 
DerriS  Elphiii.     Dioc  per  ^fat.     EpQm,  X°  Aprilis,  1624. 

"  dcus  Henricus  admissus  fuit  ad  vicariam  de  Shankill  Elphiu  Dioc.  et  institutus  in 
eandem  p  ^Hi  Epum,  X°  Novembris,  1621. 

"  Et  inductus  in  eandem  per  Erasnium  Mathew  arcfiinum  Elphiu,  30"  Aprilis  1622. 

"Admissus  et  institutus  fuit  in  vicariam  de  Clonfenloh,  per  pfat  Epiim,  18°  Januaiii 
1627. 

"  Et  inductus  in  eandem  per  jifat  Erasmum  Mathew,  septimo  Junii,  Anno  Dni  1628." 

[260]  So  that  looking  only  to  the  case  of  this  very  person,  we  see  here  two 
instances  in  which  he  was  admitted  to<  curacies,  and  two'  instances  in  which  he  was 
instituted  and  inducted  into  vicarages.     Thus  far  as  to  the  particular  person. 

But  this  is  not  all.  I  do  not  mean  to  go  in  detail  over  all  the  entries  in  this 
book,  but  I  took  some  pains  in  examining  them,  and  1  have  found  about  20  instances 
in  which  admissions  to  curacies  are  set  down  as  "  admissus  fuit  ad  inservienduw 
curae  animarum  or  ad  peragendum  officium  curati ;  and  more  than  20  instances  in 
which  the  admissions  to  vicarages  are  set  down  as  institutus  fuit  in  vicaria/ii  et  in- 
ductus in  eandem.  And,  as  has  been  oljserved  by  Doctor  Lushington,  in  all  the 
entries  of  institution  to  vicarages  induction  follows,  except  in  one  instance,  and  the 
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exception  is  in  the  ease  of  one  of  those  vicarages  which  are  set  down  as  being 
usurped. 

This  was  the  visitation-book  of  1633.  But  let  us  go  back  to  the  visitation-book 
of  1615,  and  see  the  state  in  which  tliis  living  was  at  that  period,  the  appointment 
of  Henry  Coniptoii  being  in  the  intermediate  time.  In  this  book  of  1615,  mention  is 
n^ade  of  a  number  of  vicarages  as  being  then  usurped,  and  among  these  is  tlie 
vicarage  of  Kilglass,  which  is  stated  as  being  usurped  by  Sir  Patrick  BarnwaU. 
The  vicarage  was  then  in  a  state  which  it  would  have  been  very  difficult  1k>  under- 
stand, if  it  had  not  l>een  sel:.  down  as  usurped  by  Barnwall,  for  it  was  not.  held 
by  a  clergyman.  The  jilain  meaning  of  usurped  there  was,  that  he  had  usurped  w^iat 
belonged  to  the  vicar.  He  farmed  the  rectory  which  was  then  in  tlie  Crown,  by 
which  it  was  afterwards  granted  to  Barnwall. 

The  visitation-book  of  1633  is  much  fuller  than  that  of  1615  ;  and  see  how  Comp- 
ton  isi  there  mentioned, — [261]  "  Henry  Comptou,  a  good  preacher,  vi-carius  de  t'lotv- 
finO'ffh.  Episcop^is  confert.  vaJet  £8  ster.  p.  annum:"  and  this  corresponds  with  the 
entry  before  mentioned,  wliere  Henry  Compton  is  represented  as  having  been  ad- 
mitted, instituted  and  inducted  into  that  vicarage. 

Many  other  instances  are  to  be  found  in  these  books,  all  leading  to  the  same 
conclusion  ;  and  these  are  the  reasons,  without  entering  into  the  subject  more  at 
length,  that  induce  me  tO'  think  that  the  Judges  of  the  Common  Pleas  put  a  wrong 
construction  on  the  particular  entry  in  question,  and  that  the  Court  of  Exchequer 
Chamber  did  right  in  awarding  a  venire  de  novo. 

Lord  Wynford  :  If  I  were  called  upon  to  decide  the  question  of  right  to  the 
advowson,  as  between  the  Bishop  and  the  representatives  of  Sir  P.  Barnwall,  I  should 
require  more  time  for  consideration,  as  that  is  a  most  important  point,  not  merely 
as  it  concerns  this  benefice,  but  also  with  reference  to  others  standing  in  the  same 
situation.  The  declaration  sta.tes,  that  the  rectory  of  Kilglass  belonged  to  the  Plain- 
tiflfs,  and,  as  appendant  to  it,  the  right  of  presentation  to  tlie  vicarage,  and  also  (for 
that  was  necessary)  that  ooe  of  those  under  whom  tliey  claimed  did  present  a  clerk. 
The  evidence  was  of  various  kinds,  but  the  only  question  here  is,  whether  the  Court 
of  Common  Pleas  decided  rightly  on  the  effect  of  it  as  far  as  it  applied  to  the  single 
point  at  present  before  us,  which  relates  to  tlie  admission  of  a  clerk  to  the  vicarage. 
The  evidence  to  support  that  is  an  entry  in  the  visitation-book  of  1633,  which  is  in 
these  V!ords:I/en?lcus  Conrpfon  in  jin-e  civili  hacnlareiiH  ac  verhi  Dei  predicator 
adinisstis  fuit  ad  inserviendiim  curae  a/nitnarum.  in  Ecclesia  pOli  de  Kilglass  per 
Edwardiim,  Elp/dn  Epis-[262yeopum,  sexto  Octohris  1622.  The  Judges  of  the 
Common  Pleas  said  that  this  entry  was,  in  legal  construction,  to  ]>e  taken  to  mean, 
in  tlie  present  case,  that  the  said  Henry  Compton  in  the  said  entry  named  was  ad- 
mitted and  instituted  by  the  said  Edward  King,  the  then  Bishop  of  Elphin,  to  the 
said  vicarage  of  Kilglass,  on  a  presentation  by  some  other  person  to  the  said  Bishop, 
and  that  the  only  question  for  the  consideration  of  the  Jury  respecting  the  said  entry 
was,  by  whom  the  said  presentation  was  made.  The  Jury  being  thus  told  that  it  was 
to  be  taken  as  clear  that,  Compton  was  admitted  on  a  presentation  by  some  other  per- 
son to  the  Bishop,  were  left  to  consider  whether  it  was  not  on  a  presentation  by  Barn- 
wall. The  Judges  were  not  warranted  so  to  direct,  but  ought  to  have  left  tlie 
matter  generally  to  the  Jury:  and  suppose  that  had  been  done,  and  that  the  Jury 
had  found  that  it  was  on  the  presentation  of  another  person,  and  that  that  person  was 
Barnwall,  there  would  remain  another  very  important  and  serious  question,  whether 
tlie  evidence  was  suflScient  to  show  that  this  was  a  presentation  and  institution  to 
a  vicarage,  or  whether  Barnwall  could  present  to  the  vicarage,  and  I  could  not  bring 
myself  to  say  that  it  was.  It  is  questionable  whether  Barnwall  ever  had  it  in  con- 
templation to  present  to  tlie  vicarage.  It  appeared  th.at  he  himself  was  in  bj- 
usurjiation,  not  perhaps  of  the  right  of  presentation,  but  of  the  fruits,  and  it  was 
not  likely  that  lie  should  present  to  the  vicarage,  but  only  tliat  he  should  appoint  a 
person  to  do  the  duties,  reserving  tlie  fruits  of  the  vicarage  to  himself.  But  when 
we  look  through  the  long  list  of  entries  in  this  book,  we  find  that  curates  are  de- 
scribed as  admitted  only,  while  vicars  are  described  as  instituted  as  well  as  atl- 
mitted  ;  and  is  it  possible,  when,  according  to  the  ordinary  rules  of  [263]  construc- 
tion, different  words  are  considered  as  meaning  different  things,  tO'  say  that  the  ■ 
mean  the  same  things?     According  to  my  notion   of  the  rules  of  constiniction  of 
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written  instruments,  admission,  here,  is  applied  to  curacies,  and  institution  to 
vicaj-ages.  My  opinion  then  is,  that  the  Judges  of  the  Court  of  Common  Pleas  did 
wrong  in  taking  the  construction  of  the  entry  out  of  the  hands  of  the  Jury,  and 
that  they  tliemselves  put  a  wrong  construction  on  it.  I  think  then  that  this  case  ought 
to  be  sent  back  again,  that  it  may  be  tliorouglily  sifted,  not  merely  as  to  the  ques- 
tion whether  Barnwall  presented,  but  in  tlie  more  extended  view  as  tO'  whom  the 
right  of  presentation  belonged,  a  most  important  question  with  reference  not  merely 
to  this  case  but  to  other  vicaragas  in  tlie  same  situation. 
Judgment  in  the  Exchequer  Cliamber  affirmed. 


[265]  APPEAL 

From  the  Court  of  SBShiioN. 

Sir  RICHARD  BEMPDE  JOHNSTON  UQ'NXMA'S,— Appellant ;  CAMPBELL  aJiai- 
HONYMAN  and  Children, — Respondents. 

[5  Scots  R.R.  501.  Discussed  in  Harvie  v.  Inglis,  1837,  1839,  15  Shaw,  965,  968;  1 
Dunlop,  542;  Lowrie  v.  Mercer,  1840,  2  Dunlop,  960;  Mo7iteM  v.  Rohb,  1844,  6 
Dunlop,  938,  943  ;  21ackenzie  v.  Stewart,  1848,  10  Dunlop,  636  ;  Ross  v.  Macleod, 
1861,  23  Dunlop,  978,  989,  993;  Longtmrth  v.  Yelverton,  1864,  4  Macq.  833, 
855,  857.] 

In  a  suit  for  a  Declarator  of  Marriage  founded  on  a  promise  subsequente  copula 
there  was  no-  direct  evidence  of  the  promise;  but  from  facts  and  circum- 
stances, and  cliiefly  fro-m  letters  written  by  the  Defender  to  the  Pursuer — (the 
Defender  having  destroyed  the  letters  written  by  the  Pursuer  to  him) — the 
Commissary  Court  and  Court  of  Session  thought,  that  there  was  sufficient 
ground  to  warrant  the  inference  that  a  promise  of  marriage  ha.d  been  given 
and  accepted  previous  to  tlie  concubitiis,  and  declared  for  the  marriage.  The 
Judgment  affirmed  by  the  Lords. 

In  1808,  Miss  Elizabeth  Campbell,  an  accomplished  young  wo^man,  went  as  gover- 
ness to  the  family  of  Sir  [266]  William  Honyman,  a  Judge  of  the  Courts  of  Session 
and  Justiciary,  and  continued  in  charge  of  his  daughter  for  six  years.  In  1811,  Mr. 
Richard  Benipde  Johnston  Honyman,  a  son  of  Sir  William,  returned  from  India; 
and  in  September  of  that  year  came  to  reside  with  the  family  at  Smyllum  Park  near 
Lanark.  He  was  then  24  years  of  age,  and  his  health  had  been  in  some  degree 
affected  by  the  climate  of  India.  Miss  Campbell  was  at  that  time  25  years  of  age. 
An  attachment  took  place  between  the  parties  ;  and,  as  was  alleged  by  Miss  Campbell, 
a  marriage  was  proposed  by  Mr.  Honyman,  and,  after  some  hesitation,  assented  tO'  by 
Miss  Campbell ;  and  it  was  agreed  that  they  should  marry  as  soon  as  they  conveniently 
could.  In  January  1813,  Mr.  Honyman,  having  been  chosen  member  of  parliament 
for  the  Orkney  Burghs,  went  to  London,  and,  as  had  been  agreed  upon,  a,  written  cor- 
respondence took  place  between  the  parties.  In  April  1813,  Mr.  Honyman  returned 
to  Smyllum  Park,  and  in  June  of  the  same  year,  according  to  the  lady's  statement, 
they  accepted  each  other  as  husband  and  wife,  altlioaigh  it  was  deemed  necessary  to 
conceal  the  marriage,  as  they  were  aware  that  it  would  he  displeasing  to  Mr.  Hony- 
man's  father,  and  might  endanger  his  succession  to  the  family  estates.  Mr.  Hony- 
man's  income  at.  that  time  was  only  £200  a  year,  and  Miss  Campljell  had  ])roperty 
to  the  amount  of  about  £500  in  all.  From  the  period  of  the  alleged  marriage,  the 
parties  secretly  cohabited  together  as  husband  and  wife,  and  in  the  summer  of  1814 
the  lady  was  privately  delivered  of  a  child  at  Smyllum  Park,  and,  in  36  hours  after 
her  deliver^',  she  proceeded  with'  her  child  in  a.  carriage  to  Edinburgh,  and  having  re- 
cruited her  own  strength,  and  placed  lier  child  out  at  nurse,  she  returned  to  Smyllum, 
where  she  remained  till  the  [267]  close  of  the  year,  and  tlien,  on  account  of  some  cir- 
cumstances transpiring,  she  finally  left  the  family,  and  went  to  visit  a  friend  in  the 
vicinity  of  Inverary.  In  the  summer  of  1815  she  returned  to  Edinburgh  and  resided 
with  an  aunt,  at  whose  house  Mr.  Honyman  visited  her,  and  the  intercourse  was  con- 
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tiiiued.  In  ISIG  the  lady  became  pregnant  of  her  second  child,  and  went  to  York, 
where  she  was  delivered  ;  and  from  tliat  period  till  1820  she  resided  at  York,  support- 
ing herself  and  her  children  by  the  little  property  she  had,  and  her  own  industry. 
In  1820,  she  returned  to  Edinburgh  and  resided  with  her  aunt  till  the  death  of  the 
latter  in  1821.  Miss  Campbell  then  fell  into  a  state  of  bad  health  and  embarrass- 
ment, and  wrote  to  Mr.  Honyman  on  the  subject,  which  led  to  a  renemal  of  the  inter- 
course, and  this  continued  till  1823,  when  Mr.  Honyman  put  an  end  to  it.  In  1824 
Miss  Campbell  was  put  in  gaol  for  debt,  and  wrote  to  Mr.  Hon3'inan,  earnestly  solicit- 
ing him  to  do  something  for  the  children.  She  also  intimated,  that  as  she  saw  that 
Mr.  Honjinan  wanted  to  get  rid  of  his  engagement,  she  would,  without  further  delay, 
commence  proceedings  to  establish  the  marriage. 

Accordingly,  on  the  6th  of  May  1825  she  instituted  a  suit  before  the  Commis- 
saries, concluding  for  a  declarator  of  her  marriage,  and  of  the  legitimacy  of  her  two 
daughters.  The  summons  relied  chiefly  on  a  marriage  contracted  per  verba  de 
praesenti ;  but  although  vaguely  and  loosely  drawn,  it  was  understood  as  containing 
enough  to  lay  a  foundation  for  the  evidence  of  a  marriage  by  promise  subsequente 
copula,  on  which  alone  the  case  turned,  tlie  marriage  per  verba  de  pittesenti  resting 
only  on  the  Pursuer's  Eillegation,  while  the  Defender  denied  that  tliere  was  any  mar- 
riage at  all  in  that  or  any  other  way.  The  summons  stated  that  the  [268]  Defender 
had  been  heard  by  persons  in  his  own  family,  as  well  as  by  others,  to  acknowledge  the 
Complainer  as  his  wife;  and  she  referred  to  a  letter  from  the  Defender  to  her,  in 
which  he  called  her  his  "beloved  wife;"  but  it  was  found  that  the  word  u~i\fe  was 
written  on  an  erasure,  which  threw  sonie  suspicion  on  it,  and  it  was  therefore  not 
relied  on  in  the  judgment  in  the  House  of  Lords. 

In  allusion  to  the  allegation  in  the  summons,  that  some  of  the  Defender's  family, 
as  well  as  others,  had  heard  him  acknowledge  her  as  his  wife,  the  Pursuer,  immedi- 
ately before  the  commencement  of  the  process,  wrote  a  letter  to  the  Defender,  contain- 
ing these  words : 

"  When  I  resisted  your  entreaties,  you  said.  Why  should  I?  could  I  not  depend  upon 
your  honour?  and  that  no  one  could  possibly  know  what  had  passed  between  us.  My 
answer  to  you  was,  I  believe  I  may  depend  upon  your  honour ;  but,  were  eveiy  eye 
shut,  every  ear  closed,  and  every  tongue  silent,  much  and  dearly  as  I  love  you,  I 
should  knO'W  the  circumstance  myself,  and  that  would  be  sufficient  tO'  make  me  miser- 
able, (and  you  know  how  miserable  I  soon  was).  You  know  how  you  begged,  how  you 
entreated,  after  tJiis,  and  assured  me  that  you  was  now  incapable  of  injuring  your 
own  honour  or  mine.  Next  morning  you  left  Smyllum  for  Edinburgh  ;  you  may  recol- 
lect upon  what  errand.  You  returned  to  Snij-llum  upon  the  24th,  came  in  the  evening 
to  the  school-room  between  the  hours  of  six  and  seven  o'clock,  and  entreated  that  I 
would  consent  to  our  being  married.  I  answered,  that  I  never  would  hesitate  to 
become  your  wife ;  you  to  whom  every  affection  of  my  heart  had  been  long  dedicated  ; 
but  what  a  sacrifice  was  you  making  in  the  eyes  of  your  friends  and  relations, 
for  I  could  neither  offer  you  [269]  fortune  nor  connections,  however  respectable  mine 
were,  that  they  deemed  necessary  for  your  wife.  Y'our  answer  tO'  me  was,  Damn  my 
relations,  I  am  to  consult  my  own  happiness,  not  theire.  You  then  said.  Am  i  to  call 
you  my  wife?  You  may.  Do  then,  my  beloved  wife,  let  me  hear  you  call  me  husband. 
Dearest,  dearest  Dick,  you  are  my  husband.  You  know  that,  when  your  affections  and 
feelings  are  interested,  in  what  a  strenuous  manner  you  can  speak,  and  tliat  it  is  not 
the  boundaries  of  a  small  room  tliat  will  keep  secret  your  voice  or  words  when  agi- 
tated. (Mark  what  follows.)  Tliere  was  one  of  your  own  family  an  ear-witness  of 
what  then  passed,  and  in  consequence  O'f  which  I  have  a  letter  addressed  to  me  some 
months  afterwards,  in  one  part  of  which  she  calls  me  her  dear  sister,  and  in  another 
her  dear  Lady  Dicky.  So  much  can  I  depend  upon  her  honour,  that  I  feel  perfectly 
certain,  liad  I  nothing  under  her  own  hand  to  substantiate  the  fact,  that  were  she 
put  to  her  oath,  she  never,  for  one  moment,  would  hesitate  tO'  affirm  what  she  asserted 
to  my  late  aunt,  in  presence  of  your  mother  and  sisters,  that  she  was  sure  I  was 
your  wife;  and  which  was  distinctly  heard  by  another  witness  now  in  life.  There 
are  also  two  other  witnesses  who  can  assert  in  what  terms  they  have  heard  you  name 
me,  at  a  period  much  antecedent  to  the  above  mentioned.  How  little  was  I  then 
aware,  tliat  what  passed  between  us  was  to  be  of  such  essential  seiwice  to  myself  and 
children  eleven  years  afterwards,  and  how  impossible  it  would  have  been  for  any  one 
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to  persuade  me  at  that  time  tliat  my  beloved  Dick  was  other  than  truth  and  iioijour 
itself/' 

In  this  particular,  the  Pursuer  failed  in  her  proof,  [270]  and  on  that  circum- 
stance the  Defender  remarked  as  follows : 

"  The  Respondent,  in  conformit}-  with  the  above  statement  as  to'  the  constitution 
of  tlie  niarriag-e,  positively  affirms  that  she  is  in  possession  of  evidence  of  it.  What 
is  tliat  evidence?  It  is,  1st,  The  testimony  of  the  Appellant's  sister'  Jemiuia;  2d, 
The  testimony  of  '  another  witness  now  in  life,'  who  is  said  tO'  have  '  distinctly  heard  ' 
the  Appellant's  sister  assert  '  to  my  late  aunt,  in  presence  of  your  mother  and  sisters, 
that  she  was  sure  I  was  your  wife;'  3d,  The  testimony  of  '  two  other  witnesses,  who 
can  assert  in  what  terms  they  have  heard  you  name  me ;'  and  ith,  and  most  especially, 
'  a  letter,'  which  tlie  Respondent  states  to  be  actually  in  her  possession  at  the  time  tliat 
she  writes,  addressed  to  her  by  the  Appellant's  sister  in  consequence  of  her  having 
been  '  an  ear-witness  of  what  then  passed  (viz.  on  24th  June  1813),  in  one  part  of 
which  she  calls  me  her  '  dear  sister,'  a.nd  in  another,  her  '  dear  Lady  Dicky.' 

•■  Alluding  to  this  evidence,  the  Respondent  says,  '  How  little  was  I  then  aware, 
that  what  then  passed  between  us  was  to  be  of  such  essential  seirvice  to  myself  and 
children  eleven  years  afterwards.'  And  yet,  of  all  tliis  '  essential '  evidence,  not  one 
particle  has  been  adduced  by  the  Respondent;  nay,  the  Appellant's  sister  is  the  only' 
witness  whom  she  ventured  to  examine,  and  her  testimony  affords  an  express  negative 
to  eveiy  word  which  the  Respondent  says,  wliile  tlie  letter  that  she  is  pretended  to 
have  written  has  neither  been  produced  nor  accounted  foi',  nor  proved  to  have  l)een 
seen  at  any  time  by  a  single  individual." 

The  Pursuer,  however,  did  account  for  the  loss  of  the  letter  alleged  tO'  have  been 
received  by  her  from  [271]  the  Defendei-'s  sister,  by  saying  that  it  was  lost  at  the  time 
she  was  put  into  gaol,  when  all  her  repositories  were  ransacked  and  her  letters  thrown 
about.  The  Defender's  sister  was  examined,  and  positively  denied  having  heard 
any  thing  about  tlie  matter.  The  Defender  on  being  examined  as  a  haver,  admitted 
that  in  1824  he  had  destroyed  tlie  Pursuer's  letters  written  to  him  during  the  corres- 
pondence. 

There  was  no  evidence  on  the  [lart  of  the  Pursuer  to  establish  a.  distinct,  direct 
promise  of  marriage  previous  to  the  concubitus ;  and  the  strength  of  her  case  was 
this,  that  tlie  letters  written  to  lier  by  the  Defender  [irevious  tO'  the  concubitus  and 
after  it,  affoTded  satisfactory  evidence  that  a  promise  of  marriage  had  been  given 
previous  to-  the  concubitus,  and  that  tlie  intercourse  was  from  its  commencement 
virtuous,  and  not  criminal.  The  following  are  the  three  letters  written  by  the  De- 
fender from  London  to  the  Pursuer  at  .Smylluni  Park,  l>etween  January  and  April 
1813,  previous  to  the  concubitus. 

30,  Dukestreet,  St.  James's. 

You  will  probabl}'  have  conceived,  by  the  time  which  1  have  suffered  to  elapse 
since  the  permission  which  you  so  kindly  granted  me,  that  1  did  not  intend  availing 
myself  of  it ;  but  so  bewildered  and  agonized  have  I  been  since  our  separation,  that  I 
have  been  unable  to  give  utterance  tO'  my  feelings,  or  form  one  rational  sentiment, 
even  to  her  who  is  the  tenderest  object  of  my  regards.  0  my  dearest  darling  Eliza, 
much  a,s  I  thought  I  loved  when  we  were  together,  still  does  it  fall  far  short  of  that 
affection  1  now  feel,  and  so  fondly  cherish  towards  you.  If  the  sentiments  which  I  so 
ardently  feel,  and  have  so  repeatedly  avowed,  be  reciprocal,  hesitate  not  to  say  so.  I 
am  unable  to  doubt,  [272]  after  the  innocent  endea.rments  with  which  you  have 
favoured  me,  that  it  should  be  otlierwise;  yet  still,  as  a  solace  to  1113'  woes,  refuse  not 
this  solicitation.  Write  me.  Tell  me  that  1  am  dear  to  you,  thou  lovely  girl.  Would 
that  we  were  once  again  together,  and  notliing  sliall  separate  us.  1  look  forward 
with  rapture  to  our  again  meeting,  and  then  we  must  form  plans  for  putting  our 
feelings  out  of  the  reach  of  hate.  I  intend  being  with  you  much  sooner  tiian  I  in- 
tended. From  the  embarrassed  state  of  my  father's  a.ffairs,  my  residing  in  London  is 
botli  improper  and  disagreeable  ;  and  it  was  only  to  please  him  that  I  ever  went.  God 
knows  how  bad  a  politician  I  shall  make ;  and  I  would  resign  such  a  situation  with 
great  happiness.  I  went  yesterday  and  paid  a  visit  to  the  outside  of  No.  8,  Millman- 
street.  The  blinds  were  up  and  tlie  windows  open.  All !  thought  I,  they  have  a 
different  inmate  in  tlie  house  now  to  what  they  had  when  I  knew  it,  and  the  coii- 
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elusion  sunk  deeply  on  my  heart.  Believe  me,  I  feel  a  fondness  for  the  house,  for  it 
was  once  the  abode  of  Eliza.  I  took  a  most  accurate  survey  of  it.  The  windows  were 
new  painted,  and  there  was  the  little  Chambers,  who  took  such  an  insurmountable 
antipathy  to  my  looking  out  at  one  them.  Farewell  for  the  present,  my  dearest 
Betsy,  thou  best  beloved.  Love  me  as  I  love  you,  and  put  my  lieart  at  rest  by  assur- 
ing me  of  it.  You  will  receive  this  on  Monday,  and  write  me  soon.  God  bless  you, 
thou  dearest  girl.  Again  farewell,  and  believe  me,  with  an  nttacliment  strong  as  it 
is  pure,  yours  most  affectionately,  (Signed)       R.  B.  J.  Hontman. 

(Addressed  to)  Miss  Campbell. 

[273]  No.  2. 

I  received  your  most  welcome  letter  this  morning,  my  ever  dearest  Eliza.  Well  does 
it  deserve  an  immediate  acknowledgment.  Never  can  I  sufficiently  thank  you  for  the 
alacrity  which  you  have  displayed.  I  rejoice  to  think,  my  sweetest  love,  that  3'ou  do 
know  how  impatient  I  am.  If  that  be  one  of  my  failings  in  the  common  occurrences 
of  this  sad  world,  how  much  is  it  increased  when  expecting  a  letter  from  you.  I 
may  safely  say,  that  the  only  real  enjoyment  I  have  had  since  leaving  you,  is  tlie  per- 
using of  your  letters.  Many  is  the  kiss  I  give  them,  and  many  is  the  sigh  that  escapes, 
■when  I  think  at  what  a  distance  the  dear  writer  is  at.  Soon,  however,  I  trust  we  shall 
meet,  and  one  soft  embrace  will  repay  me  an  age  of  anxiety  and  distress.  Oli,  my 
darling  Eliza,  my  dearest  beloved,  my  sweetest  and  my  only  love,  with  what  anxiety 
do  I  look  forward  to  again  beholding  you — with  what  rapture  do  I  anticipate  the 
realising  of  those  visions  which  my  fancy  has  already  formed.  Jvothing,  I  trust,  will 
thwart  the  liappiness  I  look  foi-ward  tO' — nothing  shall,  nothing  can  ;  for  it  is  felicity 
sanctioned  by  virtue  hei-self,  and  everything  that  is  tender  and  amiable.  In  offering 
you,  my  best  beloved,  that  heart  which  has  for  a  long  time  been  devoted  to  you,  I  have 
only  tO'  lament  that  it  is  not  a  more  deserving  gift  to  her  to  whom  it  is  offered.  We 
wiU  talk  over  the  future  when  we  meet.  Would  tliere  was  a  Millman-street  in  Edin- 
burgh ;  opportunities  cannot,  however,  be  wanting,  and  we  must  make  the  most  of 
them.  I  delivered  your  dear  letter  this  day.  Send  all  your  letters  to  me,  and  they 
shall  be  delivered.  Never  am  I  so  happy  as  when  engaged  in  your  service.  Anxiously 
do  I  look  forward  to  Wednesday.  Never,  thou  dearest  girl,  disappoint  me  in  hearing 
from  you.  Tell  me  the  day  you  mean  [274]  to  write,  that  I  may  have  sometliing  to 
look  forward  to.  Believe  me,  I  am  deserving  of  all  your  sympathy,  and  all  your  love; 
for  I  am,  without  you,  a  wretched  mortal.  Farewell,  thou  in  wliom  all  my  joys  are 
centered  ;  my  lovely  Betsy,  adieu.     Believe  me  ever  yours,  most,  faithfully  attached, 

(Signed)       R.  B.  J.  Hontman. 

P.S. — Pray,  my  love,  direct  your  next  cover  to  your  aunt's.  I  am  apprehensive  of 
Queen-street. 

No.  3,  but  marked  in  process  No.  5. 
My  dearest,  dearest  Eliza, — If  I  were  not  the  very  worst  correspondent  in  the 
whole  world,  I  should  have  wrote  at  least  half  a.  dozen  of  letters  before  now.  in  return 
for  the  affectionate  ones  I  have  received  from  you.  I  ask  but  a  continuance  of  such 
goodness  for  one  fortnight  longer,  and  by  that  time  I  hope  to  be  indebted  for  favours 
of  a  still  more  tender  sort  than  even  those  of  your  dear  letters.  How  mucli.  my 
sweetest  love,  am  I  now  your  debtor,  and  how  happy  am  I  to  acknowledge  it.  My 
dearest  Eliza,  my  darling  friend,  you  who  are  evei-y  thing  to  me,  in  whom  my  whole 
liappiness  is  centered,  and  whom,  while  I  exist,  I  shall  never  cease  to  love.  Even 
death  itself  shall  not  subdue  the  fervour  of  my  attachment.  If  it  be  permitted  the 
immortal  part  of  us  to  retain  the  recollection  of  those  who  on  earth  were  most  dear. 
I'll  love  thee  then,  even  when  my  love  can  no  more  avail.  You  deprive  me,  thou  who 
art  tlie  most  dear  of  tJiy  endearing  sex,  of  a  very  great  pleasure,  by  prohibiting  my 
delivering  your  letters  to  our  uncle.  Be  it  so.  I  obey,  as  you  desire.  You  cannot, 
however,  insist  on  my  not  visiting  the  street,  witliout  being  very  arbitrary.  No  sucli 
prohibition  having  as  yet  [275]  arrived,  I  shaO  continue,  as  heretofore,  to  visit  it 
once  in  the  day  at  least.  As  tO'  your  letters,  thou  dearest  of  women,  I  can  never  burn 
them.  If  you  are  afraid  to  trust, — but  no — you  are  too  generous  ;  you  judge  people 
too  much  by  your  lovely  self  to  suppose  any  improper  use  should  ever  Ije  made  of  them. 
I  cannot  destroy,  but  may  I  be  bereaved  of  every  thing  I  value  in  existence,  or  existence 
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itself,  if  I  ever,  under  even  every  or  any  circumstance,  betray  a  sentiment  or  syllable 
of  such  affectionate  effusions,  "indeed,  you  may  trust  me,  my  love;  but  it  sliall  only 
be  until  we  meet,  for  I  will  deliver  all  your  letters  into  your  possession.  Farewell, 
mr  onlv  love  ;  God  bless  you.  my  sweetest  Eliza.     Yours  ever. 

(Signed)       R.  J.  Hontjian. 

The  following  letter  was  written  liy  the  Defender  to  the  Pursuer  subsequent  to  the 
concii-hitus. 

No.  4,  but  marked  in  Process  No.  3. 

My  darling  Betsy, — I  Lave  received  your  letter  very  safely,  and  request  you  will 
give  3"oui-self  no  uneasiness  about  it.  Careless  as  I  confess  myself  to  be  about  many 
things,  I  never  had,  and,  moreover,  most  solemnly  swear  to  you,  my  dearest  love, 
tliat  I  never  will  have,  cause  to  upbraid  myself  with  inattention  to  any  thing  relating 
to  your  dear  self.  The  assurances  which  you  have  given  ought  to  satisfy  me,  but  I 
long  to  hear  them  while  locked  in  your  a.rms,  and  pressed  to  that  heart  of  hearts, 
the  only  one  that  mine  wiU  ever  throb  at  approaching.  You  have  evei-y  tiling,  my 
best  Moved,  for  securing  my  affections ;  and  the  result  will  prove  the  truth  of  my 
assertion.  You  are  every  thing  in  the  world  to  me.  Without,  I  am  bereft  of  every 
thing ;  [276]  and  possessing  you,  I  have  nothing  more  to  ask.  Trust  me,  love,  I  know 
niv  own  heart  ;  and  believe  me,  my  beloved,  these  are  its  sentiments.  I  am  writing  in 
the  midst  of  interruptions,  and  time  presses.  I  rejoice  you  are  to  be  with  us  on  Wed- 
nesday next.  The  carria.ge  will  be  in  on  Monday  with  William,  and  you  can  come 
out  in  it.  How  I  long  for  you,  my  dearest  love  ;  how  I  long  for  Wednesday,  and  all 
its  joys  and  pleasures.  What  a  scrawl,  Betsy;  how  unconnected  the  sentences;  in 
short,  what  a  production.  It  is  a  letter  that  requires  a  partial  eye  like  yours  tO'  per- 
use. I  have  time  for  no  revisions,  but  I  trust  tliere  is  need  of  none.  The  language 
of  the  heart,  in  however  uncouth  a.  form,  should  be  tlie  most  acceptable.  Farewell, 
thou  joy  of  my  life;  dearest,  dearest,  dearest  being,  darling  Betsy,  your  ever  affec- 
tionate and  unalterably  attached  (Signed)        R.  J.  Hontman. 

P.S. — Let  me  hear  of  your  health  by  Jemima  (his  sistea-).  Do  not  tire  ;  nor  write 
again,  as  the  time  of  our  meeting  is  nearer  than  I  dared  to  hope. 

In  another  letter  the  Defender  said  "  You  have  now  no  embraces  for  any  one  else  ; 
not  even  for  aunt  Fraser  or  sister  Anne.  I  call  them  so>,  for  your  aunt  is  my  aunt, 
and  your  sister  my  sister."  There  were  several  other  letters  proved,  which  were 
written  in  a  similar  style. 

Tlie  following  are  letters  written  by  the  Pursuer  to  tlie  Defender  previous  to  the 
commencement  of  tlie  suit,  in  which,  while  she  pleads  for  her  children,  it  is  to  be 
remarked  that  she  does  not  insist  on  her  claims  upon  the  defender  as  her  husband. 

[277]  Letter,  Pursuer  to  Defender,  Isearing  Edinburgh  post>mark  of  3d  July  1824. 

Your  children  are  starving,  and  almost  naked,  going  about  witliout  a  shoe  on  tlieir 
poor  feet.  Is  it  possible  you  can  know  this,  and  not  do  something  for  them?  The 
smallest  supply  would  be  thankfully  received  on  their  account;  and  unless  it  l>e 
quickly,  God  only  knows  wliat  is  to  become  of  them.  They  are  at  present  a.  burden 
on  the  meagre  bounty  of  those  who  can  ill  afford  a  morsel  for  their  own  children,  and 
who  cannot  be  expected,  were  they  ever  so  willing,  to  be  able  to  do  it  any  longer.  0  ! 
think  but  for  a  moment  of  their  situation,  and  surely  your  heart  cannot  but  pity,  and 
your  hand  assist  them.  There  is  no  matter  how  small  the  sum  ;  little  will  suppl)'  their 
present  wants.  Do  send  them  something  by  the  coach  of  Monday,  addressed  to  A. 
George,  No.  5,  Murray-street,  Crosscau.seway.  Do,  for  Heaven's  sake,  send  tliem 
something,  or  they  must  die  for  want,  or  meet  with  an  untimely  grave.  What  a 
dreadful  thought !   what  a  dreadful  end  !     after  all  that  has  been  suffered  for  them. 

Anxiously  will  Monday's  coach  be  looked  for.  How  they  are  to  subsist  till  then 
I  know  not ;  but  may  God  temper  the  wind  to  the  shorn  lamb.  O  !  need  more  be  said 
to  make  you  feel.  No.  for  after  what  has  lieen  said,  if  you  give  them  no  assistance, 
this  world  with  them  will  soon  lie  at  an  end. 

Saturday  morning,  six  o'clock. 

Addressed  as  before. 
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[278]       No.  L^.   Letter,  Pursuer  to  Defender,  bearing  Leith  postriuark  of  25tli 

December  1824. 

Sir  :  I  did  not  think  any  tiling  could  have  induced  me  to  write  to  you  again ;  but, 
alas !  the  wants  of  two  poor  little  creatures  compel  me  to  it ;  far  less 
did  I  think  that  tlie  business  now  pending  would  ha.ve  been  so'  long 
of  being  decided.  I  ask  for  nothing  for  myself.  I  merely  ask  for  a. 
small  sum  to  supply  their  present  great  want.  They  have  passed  this  day  without 
food,  and  are  likely  to  do  the  same  to-morrow.  The  only  means  I  have  now  in  my 
power  to  avert  starvation  is  to  beg  from  door  to  door  for  tliem  ;  and  the  most  likely 
consequence  is  that  I  shall  be  sent  tO'  the  police,  where  I  must  give  an  account  of  what 
has  reduced  myself  and  them  to  such  want.  I  cannot  possibly  think  3'ou  would  like 
to  have  your  neglect  of  them  made  so  public.  I  would  not  have  made  this  application, 
but  I  have  wearied  out  the  few  friends  I  have,  begging  for  them.  I  lay  myself  out  of 
the  question  ;  for  I  have  worked  more  in  the  last  few  montlis  than  would  have  been 
sufficient  to  keep  me  comfortable.  How  can  you  be  so-  unfeeling  to  them,  however 
much  you  may  wish  tO'  punish  me?  Surely  they  are  innocent.  My  mind  is  often  in 
a  state  of  madness.  I  wander  the  street  without  knowing  whither  I  am  going ;  and 
O  !  what  dreadful  thoughts  often  possess  it.  When  I  look  from  my  window  and  see 
the  broad  sea  before  me,  I  think  how  soon  might  all  our  miseries  be  at  an  end.  But 
0  !  blessed  be  God,  my  soul  has  yet  been  kept  fi-om  the  dreadful  crime  of  murder. 
May  his  power  presei-ve  ni}'  soul  from  such  a  crime.  I  now  humble  myself  tO'  beg  from 
you  for  them  ;  and  if  you  do  not  send  sometliing  by  Monday's  [279]  coacli,  do  not 
blame  me  for  what  may  be  the  consequence,  for  I  am  nearly  distracted.  You  may 
address  your  parcel,  as  you  did  the  last,  tO'  A.  George,  Murray-street,  Crosscauseway. 
It  must  be  carriage  paid  for  I  have  nothing. 

The  Commissaries,  by  a  majority,  declared  for  tlie  marriage;  upon  which  the 
cause  was  brought  by  advocation  before  tlie  Court  of  Session,  by  which  the  cause  was 
remitted  to  tlie  Commissaries,  with  instructions  to  allow  additional  proof.  The 
Commissaries  having  taken  and  considered  the  additional  proof,  again  found  for  tlie 
marriage,  and  this  judgment  was  affirmed  by  tlie  Court  of  Session,  from  which  there 
was  an  appeal  to  the  Lords.  The  cause  was  heard  in  the  House  of  Lords  on  the  3d 
March  18ol,  when  the  following  authorities  were  cited.  Case  of  Campbell,  28th 
November  1821  ;  Dalrymple  v.  Daltymp/e,  2  Hag.  61  ;  case  of  Cunningha.m ,  2  Dow, 
482  ;  Saesen  v.  Campbell,  Fac.  Coll.  1824  ;  Johnstone  v.  Smitli,  Diet.  12,681  :  Andergon 
V.  Fullerton,  Diet.  12,690;  case  of  Hislop,  Mor.  13,908;  Buchanan  v.  Macnab,  Mor. 
13,918;  Luse  oi  Linmnff,  Mor.  13,909;  Pennycook  v.  Grinton,  Mor.  12,077:  Smith 
V.  Grierson,  Mor.  12,391.  And,  as  to  the  effect  of  tlie  word  wife  in  one  of  the  letters 
having  been  written  on  an  erasure,  the  case  of  Gibson,  2  Dow,  270  :  case  of  hemp. 
Diet.  16,949  ;  case  of  Adam,  Fac.  Coll.  1810  ;  and  the  case  of  the  Earl  of  Traquair, 
1822,  were  cited. 

Lord  Chancellor  (3d  March) :  This  case  is  one  of  very  great  importance  to  the 
parties,  and  it  has  been  argued  that  it  is  of  equal  importance  as  connected  with  the 
marriage  law  of  Scotland.  But  I  regard  it  as  a  mere  question  of  fact,  and  in  affirm- 
ing the  judgment  I  wish  to  guard  myself  against  the  supposition  that  in  deciding 
[280]  this  case  I  am  actuated  by  &a.j  desire  in  any  way  tO'  alter  the  long  established 
principles  of  the  marriage  law  of  Scotland,  which  ought  toi  be  strictly  preserved  and 
adhered  to  till  altered  by  the  Legislature. 

TwO'  points  have  been  raised  and  argued  in  tlie  Court  belom,  and  at  your  Lord- 
ships' bar  ;  first,  tliat  tlie  summons  is  confined  tO'  tlie  case  of  a.  marriage  per-  ve-rba  (le 
presenti.  and  that  this  ground  was  abandoned  by  tlie  Pursuer,  who  rested  her  case 
entirely  on  tlie  ground  of  the  promise  cum  copula.  But  on  looking  at  the  whole  of 
the  summons,  I  think  there  is  no  sufficient  foundation  for  this  objection.  It  is  loose, 
certainly  ;  but  looking  at  tlie  latter  part,  and  at  all  tliat  appears  within  the  four 
corners  of  the  instrument,  I  think  the  whole  matter  is  let  in.  The  next  question  then 
is,  and  it  is  the  only  one  which  we  have  nO'W  to  consider,  whether  there  was  in  this  case 
a  promise  cum  copula. 

I  take  tlie  marriage  law  of  Scotland  as  I  find  it,  although  it  makes  so  perilous  an 

experiment  on  human  passions  wlien  it  says  that  a  person,  of  tlie  one  sex  at  tlie  age 

of  12,  and  of  the  other  at  the  age  of  14,  wliO'  would  not.  the  one  till  nine  years,  tlie 

,  other  till  seven  years  after,  be  competent  by  law  to  affect  one  half  quarter  of  an  acre 
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of  an  estate,  may  legally  perform  the  most  solemn  act  of  life,  may  enter  into  a  binding 
contract  of  holy  matrimony,  establishiiip:  an  union  for  life  from  which  is-sue  may  be 
procreated,  and  which  maj'  carry  all  the  estates  and  honours  of  a  family  toi  tlie 
children  of  (it  may  be)  a  common  prostitute  :  whether  it  is  consistent  or  expedient 
that  a  system  should  continue  by  which  in  half  a  moment,  when  passion  is  pre- 
dominent  and  reason  is  lulled  asleep — in  half  a  moment — no  time  allowed  for  re- 
riet-tion,  a  person  at  such  an  age  is  made  capable  of  binding  himself  or  herself  in  tlie 
most  solemn  contract  of  life,  involving  [281]  conscxjuences  affecting  the  whole  of  tiie 
property  and  tlie  lionours  of  families,  is  a.  matter  into  which  I  do  not  at  present  stoji  to 
inquire.  It  is  sufficient  if  tlie  marriage  be  valid.  A  marriage  may  be  irregular, 
and  the  pju'ties  concerned  in  it  may  be  punished  by  ecclesiastical  censures  and  other- 
wise, but  still  it  may  be  valid,  and  draw  after  it  all  the  consequences  of  tlie  most  valid 
measure,  and  affect  tlie  issue  as  completely  as  the  most  solemn  marriage  contrivcted 
after  open  publication  of  banns  by  the  gravest  clergyman  of  the  Established  Church. 
That  is  the  law,  and  we  are  here  to  administer  it  ;  and  such  being  the  law,  now  let  us 
proceed  to  consider  the  facts  of  this  case. 

Consent  alone  makes  tlie  marria,ge,  and  there  are  three  ways  in  which  that  consent 
may  be  proved.  The  first  is  consent  in  fact,  i:>er  verba  de  presenti:  secondly,  consent 
partly  by  presumption  of  law,  and  partly'  in  fact,  as  when  tlie  parties  live  together  as 
married,  and  are,  habit  and  repute,  husband  and  wife.  The  third  is  that  which 
more  nearly  concerns  this  case,  where  there  is  a  promise  or  engagement  to  marry  de 
futuro,  with  copula  following.  Now  a  promise,  like  all  other  facts,  may  be  proved 
by  direct  evidence,  or  by  circumstances.  It  may  be  proved  by  witnesses  who  heard  it 
given,  or  by  writing  ;  but  a  promise  may  be  proved  without  these  things.  It  may  be 
inferred  from  circumstances  which  may  be  proved  by  witnesses  or  by  writing,  and  if 
there  is  sufficient  evidence  of  that  kind  to  satisfy  tlie  Court  tliat  tlie  promise  was  given, 
and  that  the  subsequent  copula  did  take  place,  the  case  is  made  out  as  well  as  if  it  had 
been  proved  by  more  direct,  and  what  might  be  considered  more  satisfactory  evidence  : 
although  in  our  law  circumstantial  evidence  is,  in  some  respects,  held  to  be  stronger 
than  direct  testimony,  upon  the  principle  that  it  is  much  more  difficult  to  [282]  make 
out  a  bad  case  by  a  train  of  circumstances,  than  toi  make  it  out  by  direct  falsehood. 
This  is  a  case  of  circumstances,  and  let  us  see  then  what  the  circumstances  are. 

I  shall  now  take  this  case  as  if  I  were  sitting  at  nisi  prius,  and  stating  to  the  jury 
the  grounds  on  which  they  were  to  find  their  verdict.  I  should  tell  them  there  were 
three  matters  in  issue;  and  that,  in  the  first  place,  they  must  te  satisfied  tliat  a 
serious  promise  was  given  and  accepted  ;  secondly,  that  cohabitation  followed  ;  and 
thirdly,  1  slioiild  tell  them  that  if,  between  the  promise  and  subsequent  cohabitation, 
there  was  no  disconnection,  no  medium,  the  law  considered  the  copula  as  connected 
with  the  promise.  Now  here  there  is  clearly  a  copula ;  and  the  interval  between  that 
and  the  promise,  if  promise  there  was,  was  sO'  short-,  that  there  was  no  reasonable 
ground  to  question  the  connection.  Then  the  only  question  is  as  tO'  the  existence  of 
the  promise.  I  deny  that  courtship,  or  an  intentioni  to-  marry,  however  plainly 
made  out,  can  constitute,  or,  in  the  language  of  the  Scotch  law,  is  equipollent  to  a 
promise.  There  must  be  a  promise,  and  the  promise  must  be  mutual  and  binding  on 
both  parties  ;  for  the  law  attaches  on  the  promise  and  not  on  the  intention.  But  still, 
courtship  is  a  most  material  circumstance,  when  we  have  to  consider  whetlier  there 
was  a  promise.  When  we  consider  how  natural  it  is  that  lovers  should  marry,  and 
that  marriage  is  usually  tlie  result  of  courtship,  and  that  in  tliese  cases  mutual 
promises  are  so-  common,  although  courtsliip,  or  intention,  will  not  supply  the  place 
of  a  promise,  yet  they  come  so-  near,  that  if  these  are  once  made  out,  we  get  on  a  good 
way  towards  our  journey's  end.  Now,  looking  at  the  evidence  as  it  appears  in  these 
letters,  I  find  the  strongest  expres-[283]-sions  of  virtuous  affection.  He  says,  "  If 
the  sentiments  which  I  so  ardently  feel,  and  have  so  repeatedly  avowed,  be  reciprocal, 
hesitate  not  to  say  so.  Love  me  as  I  love  you,  and  put  my  heart  at  res.t  by  assuring 
me  of  it. — Believe  me,  with  an,  attacliment  strong  as  it  is  pure,  your's  most  affection- 
ately.— Farewell,  tliou  in  whom  all  my  joys  are  centered! — I  trust  you  will  never  be 
able  to-  accuse  me  of  having  a  bad  heart. — I  would  not  intentionally  hurt  au}^  one. 
far  less  that  being  for  who.se  happiness  I  would  lay  down  my  existence."  And  many 
other  expressions  of  tlie  same  import.  Then,  was  the  attachment  reciprocal,  and  the 
promise  accepted  ?     The  answer  to  the  first  letter,  although  it  is  not  produced,  must 
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have  come,  for  the  next  one  refers  to  it.  He  says,  "  I  received  your  most  welcome 
letter  t!iis  inorning,  my  ever  dearest  Eliza!  Well  does  it  desei-ve  an  immediate 
acknowlediriiient.  Nevei^  can  I  sufficiently  tliank  you  for  tlie  alacrity  which  you  have 
disjihiyed.  Nothing,  I  trust,  wall  tliwart  the  liappiness  I  look  forward  to;  nothing 
shall — nothing  can ;  for  it  is  felicity  sanctioned  by  virtue  herself,  and  every  thing 
that  is  tender  and  amiable."  In  the  first  of  the  letters  he  earnestly  entreats  her  not 
to  hesitiite  to  avow  a  reciprocal  attiichment,  and  the  answer  must  have  been  favour- 
able ;  for  in  Ids  next  letter  he  says,  that  the  answer  was  most  welcome,  and  thanks  her 
for  the  alacrity  she  had  displa}'edu  The  first  step  is  the  promise ;  tlie  second  tlie 
acceptance.  In  the  first  letter  he  says  that  he  feels  an  attacliment  tO'  her  strong  as  it 
is  pure,  and  tliis  certainly  points  to  a  courtship  with  a  view  to  matrimony  and,  as 
Lord  Stowel  says,  in  Dairy  in  pie's  case,  we  are  not  to  speculate  an  intention,  but  look  to 
that  which  the  words  imply.  If  a  person  denies  the  intention  expressed  by  [284]  his 
words,  he  must,  as  Lord  Stowel  says,  "  first  assign  and  prove  some  other  intention  ; 
and  secondly,  tliat  such  other  intention  so  alleged  by  him  was  fully  understood  by 
the  otlier  party  to  the  contract,  at  tlie  time  it  was  entered  into."  We  are  to-  consider 
what  the  words  naturally  meant  and  in  what  sense  they  were  understood  and  received ; 
for  it  would  be  monstrous  to  allow  a  man,  in  such  a  serions  transaction,  using  serious 
words  expressive  of  serious  intentions,  to  turn  round  and  aver  a  private  intention 
reserved  in  his  own  breast,  to  avoid  a  contract  which  was  differently  undei-stood  by 
tlie  party  witli  whom  he  contracted.  The  promise  contemplates  a  future  marriage. 
"  Nothing,"  he  says,  "  will  thwart  tlie  happiness  I  look  forward  to :  it  is  felicity 
sanctioned  by  virtue,  and  every  tiling  that  is  tender  and  amiable."  Can  any  man 
understand  this  as  having  any  other  meaning  tliaii  a  view  to  marrying,  or  suppose  that 
she  understood  it  as  having  any  other  meaning-?  and  if  the  lady  accepted  the  promise, 
— and  she  might  have  considered  tliis  as  a  direct  promise, — and  complied  witli  the 
leciuest,  and  gave  a  mutual  promise,  .and  all  tliis  before  cohabitation,  and  the 
concuhitus  followed,  the  marriage  was  constituted.  1  cannot  accede  to  Lord  Glenlee's 
view  as  to  the  trashy  nature  of  this  tender  and  amiable  felicity.  With  great  respect 
for  him,  I  do  not  think  his  view  of  tlie  matter  so  philosophic  or  sound  as  to  enable  me 
to  get  rid  of  the  manifest  tendency  of  the  letter.  He  goes  on  to  say,  "  In  oft'ering  you, 
my  best  beloved,  tliat  hea.rt  which  has  been  long  devoted  to  you,  I  have  only  to  la.ment 
tliat  it  is  not  a.  more  desei-ving  gift  to  her  to  whom  it  is  offered.  We  will  talk  over  the 
future  when  we  meet."  What  could  a  woman  tliink  tliey  were  to  talk  over  but  the 
marriage,  the  matrimonial  future?  Then  in  tlie  tliird  letter,  written  before  tlie 
[285]  concubiPus,  he  says,  "  I  should  have  wrote  half  a  dozen  lettei^s  before  now,  in 
return  for  tlie  affectionate  ones  1  have  received  from  you.  I  ask  but  a  continuance 
of  such  goodness  for  one  fortnight  longer,  and  by  that  time  1  hope  to  be  indebted  for 
favours  of  a  still  more  tender  sort  tlian  even  tliose  of  your  dear  letters,  etc. — Even 
death  itself  shall  not  subdue  tlie  fervour  of  my  attachment. — Yon  deprive  me  qif -a 
great  pleasure  by  prohibiting  my  delivering  your  letter  to  ou^r  uncle."  And  then, 
in  a.  letter  written  subsequent  to  the  cupula,  he  says.  "  You  ha.ve  now  nO'  embraces 
for  any  one  else,  not  even  for  aunt  Eraser  or  shster  Anne.  I  call  them  so,  for  your 
aunt  is  my  aunt,  and  your  sister  is  my  sister."  Add  to  this  tlie  interest  he  takes  in 
the  expected  event  of  the  bii-tli  of  a  child.  "  Tell  me,  my  Betsy,  if  there  is  any  likeli- 
hood of  the  event  which  you  and  1  talked  about  taking  place.  1  must  be  with  you  to 
comfort  and  soothe  you,  and  to>  partake  of  the  joy  such  an  event  will  excite."  These 
are  the  expressions  of  one  who  looked  to  a  matrimonial  engagement  and  to  a  legitimate 
child. 

Taking  all  the  letters  together,  the  only  rational  inference  is  that  he  looked  to  a 
marriage  and  promised,  aJid  then  actually  did  marry  tliis  lady,  and  tliat  he  only 
deferred  its  public  acknowledgment  till  tlie  de-ath  of  his  father,  who  might  think  such 
a  connection  unseemly  and  degrading.  I  should  differ  with  him  on  tliat  head.  She 
has  a  character  as  pure  and  unimpeached  as  any  woman  that  ever  came  to  this  bar ; 
and  even  if  he  had  been  a  wealthy  instead  of  a  poor  gentleman,  having  then  only 
£200  a  year,  1  should  not  have  thought  tliat  he  at  all  degraded  himself  by  a  matri- 
monial connection  with  a  virtuous  and  an  accomplished  woman. 

Now  if  there  had  been  any  doubt,  under  these  circumstances,  as  to.  the  promise, 
from  Siny  ambiguity  in  [286]  the  e.\pressions,  the  subsequent  copula  would  make  it 
certain.     The  probability  is  turned  to  a  certainty  when  she  gives  up  her  person  as 
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the  consideration  for  the  promise;  as  if,  in  an  ordinaiy  contract,  I  had  any  doubt 
as  to  the  price  stipuhited,  if  I  saw  tlie  price  paid,  I  should  have  no  doubt  as  to  what 
■was  tlie  price  stipulated.  I  do  not  here  cite  text  writers  or  other  authorities.  1 
know  that  I  am  following  out  tlie  principles  of  the  marriage  law  of  Scotland,  and 
establishing  a  wholesome  rule  of  salutary  tendency  toi  human  virtue. 

These  are  the  grounds  on  which  I  think  tliat  this  marriage  has  been  made  out.  I  have, 
in  a  great  measure,  laid  out  of  view  tlie  letter  in  wdiich  the  expression  "  beloved  wife  " 
occurs,  as  the  word  wife  is  written  on  an  erasure,  and  is  favourable  tO'  the  object  of 
tlie  party  out  of  whose  custody  it  came. 

The  other  facts  ai-e  suiBcieut  tO'  make  out  the  case,  notwitlistanding  some  slight 
doubts  arising  from  two  circumstances.  The  one  isi,  that  in  the  letter  of  the  Hth 
July  182i,  written  by  her  to  the  Appellant,  she  rests  her  case  mainly  on  a  letter 
alleged  to  have  been  sent  to  her  from  the  Appellant's  sister,  in  which  the  latter  called 
her,  her  dearest  sister,  and  her  djearest  Lady  Dicky,  and  yet  that  letter  is  not  produced 
in  evidence.  I  doubt  whether  tlie  lady,  when  demanding  her  rights,  did  not,  perhaps 
under  the  bad  advice  of  friends,  put  fortli  a  stronger  case  tlian  she  could  make  out, 
and  a  good  case  has  often  been  marred  by  an  attempt  to  make  it  better.  Be  it  so  ; 
but  still  the  evidence  is  sufficient,  independently  of  any  such  letter.  The  otliei- 
ground  of  doubt  is,  that  in  the  letters  in  which  slie,  in  such  painful  terms,  solicits 
money  for  her  children,  she  makes  no  claim  to  the  rights  of  a  wife.  This  has  a 
tendency  to  raise  a  doubt;  but  perhaps  she  might  have  been  ignorant  of  her  legal 
rights,  [287]  or  of  the  means  of  enforcing  them.  Upon  tlie  whole,  I  think  the  judg- 
ment ought  to  he  affirmed. 

I  have  borne  testimony  to  tlie  character  of  the  lady,  as  far  as  it  appears  on  these 
proceedings,  for  tlie  sake  of  the  Appellant  as  well  as  of  tlie  Respondent.  Slie  is  now  his 
wife,  and  this  takes  off  any  tarnish  tliat  may  have  been  attached  tO'  her  character 
elsewhere.  I  say  80>  for  his  sake  as  well  as  liers.  He  may  have  acted  harslily  a.nd 
foolishly,  under  the  influence  of  feelings  of  family  pride.  He  was  a  young  man, 
and  may  have  been  irritated  by  tlie  state  of  bad  healtli  which  his  residence  in  India 
had  produced.  I  look  upon  his  acts  as  tenderly  as  possible,  and  I  liojie  tliat  both 
parties  will  go  from  this  bar  as  persons  whose  characters  are  unimpeached. 
Judgment  affirmed. 


[288]  ERROR, 

From  the  Irish  Court  or  Exchequer. 

HUMPHRYS,— P/a*«^/  in  Error;  PRATT  C^iherifi),— Defendant  tii  Error. 

[Mews'  Dig.  vii.  .389  ;  xii.  1166.  S.C.  5  Bli.  N.S.  15i.  Applied  in  Evans  v.  Collins, 
1844,  5  Q.B.  818  ;  and  see  Duydalt  v.  Lovering  1875  L.R.  10  C.P.  199 :  Smith  v. 
Eeal  1882,  9  Q.B.D.  340  :  I'almer  v.  Wick  mul  I'ulteneytoim  S.S.  Co.  (1894)  A.C. 
318;  and  Mow/iam  v.  Grant  (1900)  1  Q.B.  93,  95.] 

H.  gives  a  fi.  fa.  to  a.  sheriff  to  be  executed  against  the  goods  and  chattels  of  D., 
and  points  out  some  cattle  on  the  lands  of  D.  as  being  the  property'  of  D.,  when 
in  reality  they  were  not;  and,  upon  this  representation,  the  sheriff'  takes  them 
in  execution.  The  real  owner  sues  the  sheriff'  and  recovers,  and  tlie  sheriff' 
sues  H.  for  his  damages  and  costs  incurred  through  the  misrepresentation. 
Judgment  in  tlie  Courts  of  Exchequer  and  Exchequer  Chamlier  for  tlie  slierift'. 
Affirmed  by  the  Lords. 

Humphrys,  the  Plaintiff  in  Error,  obtained  a  judgment  in  Michaelmas  Term 
1826,  against  Dorotliea  Power,  and  sued  out  a,  fieri  facias,  which  he  delivered  lo 
Harvey  Pratt,  the  Defendant  in  Error,  then  sheriff  of  Kilkenny,  to  be  exec'uted,  and 
pointed  out  somei  cattle  then  on  the  lands  of  Dorothea  Power,  a,s  her  goods  and 
chattels,  and  upon  that  representation  the  sheriff'  took  the  cattle  in  execution.  John 
Power,  a  son  of  Dorothea,  brought  an  action  against  the  sheriff,  proved  tliat  die 
caitle  were  his,  and  had  judgment  in  his  favour.  The  slierift'  then  brought  an  action 
in  the  Exchequer  against  Humphi-ys  for  the  amount  of  the  damages  and  costs  re- 
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covered  hy  John  Power  a<jainst  him  the  sheriff.  The  declaration  contained  five 
counts,  to  all  of  which  the  plaintiff  in  error  pleaded  not  rriiilty;  and  issue  beinj; 
joined  thereon,  the  cause  came  on  to  be  tried  at  the  Sprinsr  Assizes  for  [289]  the 
county  of  Kilkenny,  in  the  year  1828,  when  a  verdict  was  found  for  the  Defendant 
in  P]rror,  daniay;e8  £87  15s.  Id.  upon  the  fifth  count  of  the  declaration. 

That  count  is  as  follows: 

And  whereas  also,  before  and  at  the  time  of  the  committing  of  the  grievances 
in  this  count  mentioned,  to  wit,  on  the  26tli  day  of  December,  in  the  year  of  our 
Lord  1826,  at  Kilkenny,  to  wit,  at  Dublin,  in  tlie  county  aforesaid,  the  said  Plaintiff 
was  high-sheriff  of  the  county  of  Kilkenny,  and  the  said  Defendant  had  then  and 
tliere  caused  to^  be  delivered  to  tlie  said  Plaintiff,  as'  such  s-herift',  a  certain  other  writ 
of  our  said  Lord  the  King,  commonly  called  a  writ  of  fieri  fai-ia-s.  which  had  ther';- 
tofore'  issued  out  of  the  court  of  our  said  Lord  the  King,  before  the  Ba.rons  of  t?ie 
Exchequer  at  Dublin,  at  the  suit  of  the  said  Defendant,  against  one  Dorothea  Power, 
bearing  teste  the  28tli  day  of  November,  in  tlie  seventh  year  of  the  reign,  and  return- 
able into  said  court  in  eight  days  of  St.  Hila.ry,  and  directed  toi  the  sheriff  of  the 
county  of  Kilkenny,  by  which  said  writ  our  said  Lord  tlie  King  comnumded  the  r:a.id 
syherift',  that  of  the  goods  and  chattels!  of  the  said  Dorothea,  Power  in  liis  bailiwick, 
he  should  cause  to  be  levied  the  sum  of  £95  19s.  5d.     And  the  said  Defendant  then 
and  there  represented  and  affirmed  to  tlie  said  Plaintiff,  that  tlie  said  Dorothea.  Powfrv 
was  possessed  of  certain  goods  and  chattels  liable  to  be  seized  under  tlie  said  writ, 
within  his  bailiwick,  which  goods  and  chattels  the  said  Defendant  would  then  and 
there  cause  tO'  be  shown  to  me  said  Plaintiff,  and  tlien  and  there  required  the  said 
Plaintiff  to  seize  the  said  goods  and  chattels,  under  the  said  execution.     And  the  said 
Plaintiff'  further  says,  that  he,  confiding  in  the  said  representation  and  affirmation 
of  the  [290]  sa.id  Defendant,  and  believing  the  same  to  be  true,  and  not  knowing  to 
the  contrary  thereof,  did  afterwards,  to  wit,  on  the  day  and  year  and  at  the  place  last 
aforesaid,  seize  within  his  bailiwick,  at  tlie  request  and  by  the  directions  and  at  the 
requisition  of  the  said  Defendant,  under  the  said  las(>nientioued  writ,  certain  goodsi 
and  chattels,  that  is  to-  say,  nine  cows  and  three  heifers,  which  were  then  and  there 
shown  by  the  said  Defendant  to  the  said  Plaintiff',  as  and  for  the  goods  and  chattels 
of  the  said  Dorothea  Power,  liable  to  be  seized  under  the  said  writ,  and  that  the  said 
goods  and  chattels  were  afterw-ards  claimed  by  one  John  Power  as  his  property  :  and 
tliat  the  said  Defendant,  after  such  seizure  and  claim,  insisted  and  asserted  that  the 
said   claim   was   unfounded.     And  the  said   Plaintiff   further   saith,   that  tJie   said 
Defendant,  in  truth  and  in  fact,  deceived  and  defrauded  the  Plaintiff  in  this,  to 
wit,  that  tlie  said  lastriueutioned  goods  and  chattels  were  not  at  the  time  of  th.? 
delivery  of  the  said  writ  to  the  said  Plaintiff,  or  when  they  were  so  shown  or  seized,  or 
at  ail)'  time  after  the  delivery  of  tlie  said  writ  to  the  said  Plaintiff,  the  goods  or 
chattels,  or  property  of  the  said  Dorothea.  Power,  liable  to.  be  seized  under  such  writ. 
And  the  said  Plaintiff'  further  says.,  that  afterwards,  to   wit,  on  the  luth  day  of 
Februai-y,  in  the  year  of  our  Lord  1827,  at  Kilkenn3%  to  wit,  at  Dublin,  in  the  county 
aforesaid,  one  John  Power,  as  the  true  and  lawful  owner  of  the  said  Uvstriuentioned 
goods  and  chattels,  at  tlie  time  they  were  so  shown  to  the  said  Plaintiff,  and  seized 
under  the  said  last-mentioned   writ,   brought  his  certain   action   against  the  said 
Plaintiff'  in  the  Court  of  our  said  Lord  the  King,  before  the  Ba.rons  of  tJie  Exchequer 
at  Dublin,  to  recover  damages  for  the  seizing  and  taking  of  the  said  goods  under  the 
said  lastriueutioned  writ;  [291]  and  such  proceedings  were  thereupon  had  in  the  said 
action,  that  the  said  John  Power  afterwards,  to.  wit,  in  Trinity  Term,  in  tlie  Sth  year 
of  the  reign  of  his  said  present  Majesty,  before  the  said  Ba.rons  of  tlie  Exchequer  at 
Dublin  aforesaid,  at  Kilkenny,  to  wit,  at  Dublin   in  tlie  county  aforesaid,  by  the 
consideration  and  judgment  of  the  said  Court,  recovered  against  tlie  said  Plaintiff' 
a  large  sum  of  money,  to.  wit,  the  sum  of  £50,  as  and  for  the  value  of  the  said  goods 
and  chattels  so-  seized  by  the  said  Plaintiff,  as  last  aforesaid,  and  the  further  sum  of 
£27  15s.  Id.,  for  costs  and  charges  by  the  said  John  Power,  about  his  said  suit  in  that 
Ijehalf  expended,  making  together  the  sum  of  £77  15s.  Id.  ;  and  that  afterwards,  to 
wit,  on  the  19th  day  of  November,  in  the  year  last  aforesaid,  at  Kilkenny,  to  wit,  at 
Dublin  in  tlie  county  aforesaid,  the  said  Plaintiff'  was  forced  and  obliged  to  pay,  and 
then  and  there  did  pa.y,  to  the -said  John  Power,  the  said  sum  of  £77  15s.  Id.,  and  was 
also  then  and  there  forced  and  obliged  to  lay  out  and  expend  a  certain  other  large 
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sum  of  money,  to  wit,  the  sum  of  £U),  in  and  about  defendin<i;  tJie  sa-id  action  so 
brought  against  him  as  last  aforesaid,  and  in  and  about  taking  and  pursuing  oth<;,- 
necessary  proceedings  made  incumbent  upon  him,  in  consequence  of  the  said  seizure, 
and  the  said  recovery,  and  was  and  is  otherwise  greatly  injured  ;  and  the  said  Plain- 
tiff says,  that  by  reason  of  the  said  severaj  premises  he  has  been  injured,  and  has 
sustained  damage  to  the  amount  of  £500. 

The  Defendant  in  Error  entered  a  nolle  prosequi  upon  the  first,  second,  tliird  and 
fO'Urtli  counts  of  the  declaration. 

The  Plaintiff  in  Error  moved  in  the  Court  of  Exchequer,  in  Ireland,  to  arrest 
Judgment,  on  the  ground  that  the  fifth  c(junt  did  not  allege  that  the  misrepre-[292]- 
sentation,  as  to  tlie  property  in  the  goods,  was  made  scienter  or  fraudulenter. 

This  motion  was  refused,  and  judgment  was  given  for  the  Defendant  in  Error. 

The  Plaintiff  in  Error  then  brought  a,  writ  of  error  in  the  Court  of  Exchequer 
Chamber  in  Ireland;  and  the  case  having  been  argued,  tJie  judgment  of  tJie  Court 
of  Exchequer  was  aflBrmed. 

Tlie  Defendant  in  Error  submitted  that  tJie  decisions  of  the  Court  of  Exchequer 
and  the  Court  of  Exchequer  Chamber  were  right,  and  that  the  fifth  count  set  out  a 
sufficient  cause  of  action,  and  for  the  following  reasons: 

First. — That  it  is  a  principle  of  law,  that  he  who  affirms  either  that  wliicli  he 
does  not  know  to  be  true,  or  that  which  he  knows  tO'  be  false,  to  another's  prejudice, 
and  his  own  gain,  is  a  wrong-doer,  and  must  answer  in  damages  for  tlie  injury 
occasioned  by  such  falseliood. 

Secondly. — That  it  appears  by  the  fifth  count  that  the  Plaintiff  in  Error  did  not 
know  what  he  represented  to  be  true ;  for  the  representation,  as  to  the  property  in  the 
goods,  is  averred  to  have  been  untrue,  and  consequently,  the  Plaintiff'  in  Error  was 
guilty  of  falsehood,  tO'  the  damage  of  the  Defendant  in  Error,  the  Plaintiff  in  Error 
being  at  the  time  interested  in  making  the  representation 

Thirdly. — That  it  further  appears  that  the  falsehood  of  tlie  representation  was 
prejudicial  to  the  Defendant  in  Error,  and  caused  the  damage  to  him  set  out  in  the 
fifth  count. 

Fourthly. — That  the  Defendant  in  Error  was  by  law  bound,  in  performance  of  his 
duty  as  sheriff',  to  act  upon  the  representation  as  to  tlie  property  in  the  goods  so 
made  by  the  Plaintiff  in  Error,  at  the  peril  of  an  [293]  action  at  the  suit  of  the 
Plaintiff  in  Error,  if  he,  the  Defendant  in  Error,  had  neglected  or  refused  so  to  act. 

Fifthly. — That,  consequently,  a  duty  was  imposed  upon  the  Plaintiff'  in  Error  to 
represent  the  fact,  as  to  the  property  in  the  goods,  truly.  And  that  it  is  equally  a 
breach  of  duty  in  a  case  of  this  nature  to  state  that  as  a  fact  whicli  the  party  repre- 
senting does  not  know  to  be  true,  as  wilfully,  knowingly,  or  fraudulently,  to  mis- 
represent tlie  matter.  Tliat  it  is  equally  false  in  both  cases;  and  that  the  relation 
in  which  the  sheriff  stands  to  the  party  making  the  representation,  and  the  necessity 
which  the  sheriff  is  under  to  act  on  the  representation  if  true,  imposes  a  duty  on 
the  person  making  such  representation,  to  make  it  truly ;  that  is,  not  to  state  as  a  fact 
that  which  lie  does  not  know  to-be  true,  and  which  turns  out  to  be  false. 

Sixthly. — Tliat  the  allegation  of  wrong,  and  of  consequent  damage  in  tlie  fifth 
count,  is  at  all  events  sufficient  after  the  verdict. 

For  the  Plaintiff'  in  Error  it  was  contended,  that  the  Judgment  ought  to  be 
reversed,  for  the  following  reasons  : 

First.  Because  the  fiftli  count  in  the  declaration,  on  which  the  Judgment  has  been 
entered  for  the  Defendant  in  Error,  is  founded  on  a  false  representation,  and  the 
H.aid  count  does  not  allege  any  sufficient  ground  to^  maintain  an  action  thereon  ;  for 
by  law  an  action  will  lie  on  a  false  representation  only  in  three  classes  of  cases  ; 
first,  where  the  representation  is  made  respecting  tlie  subject  matter  of  a  contract 
between  the  parties  ;  secondly,  where  it  is  made  fraudulently,  and  with  intent  to 
deceive  ;  and,  thirdly,  where  it  is  made  with  knowledge  of  its  falsehood  ;  whereas  the 
said  fifth  count  does  not  show  any  contract  between  the  Plaintiff'  in  [294]  Error  and 
the  Defendant  in  Error,  nor  does  it  allege  any  fraud  in  the  Plaintiff,  nor  assert  his 
knowledge  of  the  falsehood  of  what  he  represented. 

Secondly.  Because  tlie  said  fifth  count  being  defective  in  substance,  cannot  be 
made  good  by  the  verdict  for  the  Defendant :  for  though  a  verdict  may  cure  a  defective 
statement  of  a  good  title  to  maintain  an  action,  it  cannot  supplv  or  create  a  title,  and 
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it  is  contrary  to  law  to  presume  the  existence  of  a  fraud,  or  a  scienter,  where  such  is 
not  alleged  ;  and  there  is  nothing  stated  in  tlie  said  fifth  count,  from  which  fraud, 
or  a  scienter,  could  or  ought  to  be  inferred  against  the  Plaintiff  in  Error  :  and  there 
is  the  less  reason  for  any  such  inference  in  this  case,  because  it  appears  by  the  record, 
that  there  were  other  counts  in  the  declaration  nf  the  Defendant  in  Error,  whicli 
distinctly  averred  both  fraud  and  a  scienter  in  the  Plaintiff  in  Error  ;  and  that  on 
those  counts  the  Defendant  in  EiTor  thought  proper  to  enter  a  nolle  prosequi. 

Thirdly.  Because  tlie  representation  made  by  the  Plaintiff  in  Error  to  the  Defen- 
dant in  Error,  as  stated  in  tlie  said  fifth  count,  must  be  considered  as  liaviiig  been 
made  innocently,  and  from  a  conviction  of  its  truth,  and  that  the  Plaintiff  in  Error 
did  not  and  could  not  derive  any  benefit  from  making  such  representation,  if  false; 
and  even  assuming  that  the  Plaintiff  in  Error  could  derive  a  beaiefit  from  making 
such  representation,  yet  the  Defendant  in  Error  could  not  maintain  an  action  against 
the  Plaintiff  in  Error  for  a  false  representation,  wliich  was  not  at  the  time  known 
to  him  to  have  been  false. 

Fourthly.  Because  it  was  the  duty  of  the  Defendant  in  Error,  as  sheriff,  to  inform 
himself  of  the  goods  and  chattels  of  the  Defendant  in  Error,  in  the  writ  delivered 
to  him,  as  set  forth  in  the  said  fifth  count;  [295]  and  that,  as  such  sheriff,  he  had 
by  law  ample  powers  to  enable  him  to  ascertain  the  truth  or  falsehood  of  the  repre- 
sentation made  to  him  by  the  Plaintiff  in  Error.  And  that  Defendant  in  Error,  as 
such  sheriff,  was  not  under  an}'  obligation  to  seize  the  goods  merely  on  the  representa- 
tion made  to  him  by  the  Plaintiff"  in  Error,  and  must  be  considered  as  having 
acted  on  his  own  responsibility,  and  in  discharge  of  his  duty,  and  not  under  the 
influence  of  such  representation. 

Fifthly.  Because  the  practice  of  sheriffs,  in  requiring  an  indenmity  from  plain- 
tiff's in  executions,  and  the  practice  of  the  courts  of  law  in  compelling  a  plaintiff 
who  requires  a  sheriff  to  seize  or  seO  goods  under  a  fieri  facias,  tO'  give  such  sheriff  an 
indemnity  in  certain  cas.es,  demonstrates,  that  it  is  considered,  tliat  without  such 
indemnity  the  sheriff  could  not  maintain  an  action  against  the  plaintiff  in  such 
execution.  And  that  the  representation  of  the  plaintiff  in  an  execution  which  is 
merely  false,  and  is  not  accompanied  by  fraud  or  a  scienter,  could  not  be  sufficient  to 
enable  a  sheriff  to  maintain  an  action. 

Sixthly.  Because  it  is  contrary  to  the  policy  of  tlie  law  to  hold  out  an  inducement 
to  a.  sheriff  to  sell  under  a  fieri  facias,  without  a  sufficient  inquiry,  which  will  be  the 
case  if  he  is  entitled  to  maintain  an  action  against  the  plaintiff  in  an  execution,  who 
innocently  shows  him  goods  as  belonging  to  the  defendant  in  the  execution  which 
were  really  not  so. 

Seventhly.  Because  it  is  a  novel  action,  going  beyond  the  principle  of  any 
decided  case,  and  is  inconsistent  with,  and  repugnant  to,  the  principles  of  numerous 
well-known  and  established  decisions. 

Tlie  following  cases  were  cited  :  Paxley  v.  Freeman.  3  T.  R.  51  ;  Haycraft  v.  Creasy, 
■2  East.  92  ;  Bilkex.  Havelock,  3  Camp.  37-1  ;  Farebrot/ierv.  AnsJey.  [296]  1  Camp.  34:3  : 
Adamson  v.  Jarvis,  4  Bing.  66  ;  Foster  v.  Charles,  6  Bing.  396.  7  Bing.  105  ;  Ashley 
V.  M'hite,  Holt,  387:  Merryueather  x.  M-xon,  8  T.  R.  186. 

The  case  was  heard  in  the  House  of  Lords  on  tlie  15th  March  1831,  Lord  Tenterden 
presiding,  assisted  by  Lord  Wynford.  Lord  Tenterden  intimated  that  it  was  a  case 
which  required  further  consideration,  and  judgment  was  deferred.  In  about  10 
daj-s  afterwards  (29tli  March),  tlie  judgment  of  the  Court  below  was  affirmed.  This 
was  on  a  day  not  appointed  for  hearing  causes,  and  before  the  time  of  day  at  which, 
when  no  causes  were  set  down  for  hearing,  the  House  usually  sat ;  a  circumstance  which 
deprived  us  of  the  opportunity  of  liearing  the  reasons  given  by  Lords  Tenterden  and 
Wvnford  for  recommendina;  the  affinnance. 
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[297]  APPEAL 

From  the  Court  of  Session. 

MONTGOMERY  (Lady),— Appellant :    BRIDGE  and  Others, — Respondents. 

Lord  M.  dies  indebted  in  more  than  £100,000,  and  leaves  funds  applicable  to  the 
payment  of  his  debts  to  the  amount  of  only  £50,000.  The  widow  enters  into 
an  obli<;:ation  to  pay  the  whole  of  her  deceased  husband's  debts.  Held  by  the 
Court  of  Session  that  the  English  creditors  under  this  obligation  are  entitled 
to  interest  on  the  bonds  and  bills  of  excliauge,  till  the  principal  is  paid,  on  the 
ground  that  such  securities  carry  interest  by  the  law  of  Enghmd  :  Sectis,  as 
to  the  simple  contract  debts,  which  by  the  law  of  England  do  not  bear  interest. 

Lord  Montgomery  died  in  1824,  indebted  in  a  sum  of  £104,000,  while  the  property 
left  by  him  available  to  his  creditors  did  not  exceed  £50,000.  His  widow  entered  into 
an  engajrement  with  the  creditors  to  pav  the  whole  of  her  deceased  husband's  debts. 

1  V  1 

and  executed  a  minute,  and  afterwards  a  formal  instrument  to  that  enect,  and 
appointed  a  commission  to  collect  tlie  rents  of  her  estates,  and  to  apply  them  in 
liquidation  of  the  debts;  and  it  was  stated  in  the  instrument  appointing  tlie  com- 
mission, that  it  was  calculated  that  the  rents  for  five  years  would  be  sufficient  to  pay 
off  the  debts.  But  they  were  found  not  to  be  sufficient,  and  Lady  Montgomery,  who 
in  the  meantime  had  married  Sir  Charles  Lamb,  and  her  husband,  refused  to  con- 
tribute l>eyond  the  amount  of  the  five  years'  [298]  rent ;  and  on  a  process  in  the  Court 
of  Session,  that  Court  found  that  such  was  the  limit  of  the  engagement.  But  on 
appeal  to  the  House  of  Lords,  that  judgment  was  reversed,  and  it  was  found  that  the 
calculation  as  to  the  five  years  was  merely  conjectural,  and  that  the  undertaking  on 
the  part  of  Lady  Montgomery  was  to  extinguish  the  debts  of  her  deceased  iiusband. 

Lady  Montgomery  then  resisted  the  payment  of  any  thing  more  than  the  debts, 
since  nothing  was  said  in  the  engagement  about  the  payment  of  interest  on  the 
debts.  But  as  the  House  of  Lords  had  decided  that  Ladv  Montgomery's  engagement 
was  to  extinguish  the  debts  of  her  deceased  husband,  the  Court  of  Session  decided 
that  the  engagement  extended  to  the  payment  of  interest  on  such  debts  as  ex  contractu 
or  ex  lege  bore  interest,  and  that,  on  that  principle,  Messrs.  Bridge  and  Rundell,  and 
the  other  English  creditors,  were  entitled  to  interest  on  the  debts  by  bond  and  bills  of 
exchange.  The  Court,  considering  the  question  as  to  the  interest  to  be  allowed  to 
these  creditors  as  entirely  a  question  of  English  law,  and  having  satisfied  itself  that- 
by  the  English  law  such  debts  bore  interest,  found  accordingly,  without  allowing  any 
interest  on  the  simple  contract  debts,  which  they  understood  did  not  by  the  la.w  of 
England  carry  interest,  as  they  did  in  Scotland. 

From  this  judgment  Lady  Montgomery,  and  her  iiusband  Sir  Charles  Lamb, 
appealed  to  the  Lords,  and  it  was  contended  for  them  that  as  the  engagement 
extended  merely  to  debts,  without  any  specific  mention  of  interest,  no  interest  ought 
to  be  allowed  ;  but  this  argument  was  soon  given  up,  as  far  as  respected  the  bond 
debts,  but,  insisted  on,  by  Mr.  Tinney  particularly,  as  to  the  bills  of  exchange  which 
did  not,  as  he  contended,  carry  interest,  technically  speaking,  at  law  in  England,  but 
the  interest  was  allowed  only  as  da-[299]-mages  for  the  detention  of  the  debt ;  and  he 
cited  a  case  in  which  it  had  been  held,  in  the  King's  Bench,  that  a  petitioning 
creditor's  debt,  which  was  made  up  to  the  requisite  sum  only  by  the  addition  of 
ii  ferest  on  a  bill  of  exchange,  was  not  a  debt  so  as  to  support  a  commission  of  bank- 
ruptcy. 

Lord  Chancellor  (25th  March) :  The  question  is,  whether  Lady  Montgomery,  who, 
greatly  to  her  own  honour,  undertook  the  pious  duty  of  paying  her  deceased  husband's 
debts,  was  bound  by  her  engagement  to  pay  not  only  the  principal,  but  inter<:»t  from 
the  time  they  became  due,  on  such  of  the  debts  as  bore  interest. 

In  tlie  minute,  and  the  instrument  which  followed,  she  undei'takes  to  pay  the  debts 
o/  her  husband,  and  that  may  be  considered  as  disposing  of  the  question  as  to  the 
specialties,  for  the  interest  upon  them  evidently  came  under  the  description  of  debts  ; 
and  then  the  question  is,  whether,  since  bills  of  exchange,  which  are  privileged  debts, 
and  which,  by  the  English  law  as  administered  in  equitv.  carrv  interest  from  the  time 
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they  are  due,  the  interest  on  these  bills  is  not  a  debt  within  tlie  scope  and  meaning  of 
that  obligation  which  Lady  Montgomery  so  honourably  undertook. 

I  intimated  before,  the  grounds  on  which  I  thought  the  Court  below  did  right  in 
including  tlie  interest  on  that  kind  of  debt  as  debt,  but  Mr.  Tinney  has  started  a  new 
argument  here,  which  was  not  raised  in  the  Court  below,  but  which  I  thought  worthy 
of  further  consideration.  That  has  now,  however,  been  displaced.  Mr.  Tinney  says, 
that  the  obligation  is  confined  to  debts,  and  then  he  says,  this  being  strictly  ar.  English 
case,  that  interest  is  not  debt,  and  that  no  interest  being  in  England  allowed  on 
simple  contract  debts,  [300]  no  interest  ought  to  be  allowed  on  the  bills,  although, 
perhaps,  it  would  be  better  if  the  law  of  England  had,  on  that  head,  Ijeen  the  same  as 
that  of  Scotland.  Then,  is  interest  on  bills  of  exchange  allowed  by  the  English  law  to 
be  considered  as  debt ;  and  as  to  that,  Mr.  Tinney  cites  the  case  of  Caimerun  v.  Smith, 
2  Barn,  and  Aid.  305,  where  it  was  decided,  that  interest  on  a  bill  of  exchange  could  not 
be  taken  as  debt,  so  as  when  added  to  tlie  principal  to  make  a  good  petitioning 
creditor's  debt  to  support  a  commission  of  bankruptcy.  On  what  does  that  rest? 
That  interest  on  bills  of  exchange  is  not  at  law  given  as  interest,  properly  speaking, 
so  as  to  make  a  debt,  but  as  damages  for  the  detention  ;  and  that  to  make  a  good 
petitioning  creditor's  debt,  there  must  be  a  debt  of  £100,  independent  of  damages. 
But  then  tlie  bankrupt  law  is  entirely  a  creature  of  statute,  and  therefore  it  is  held, 
that  a  petitioning  creditor's  debt  must  be  strictl)'  a  principal  debt.  But  there  is  a 
wide  distinction  between  that,  and  this  case.  The  Court  of  Session  is  a  court  of 
equity  as  well  as  a  court  of  law,  and  as  equity  here  gives  interest,  you  are  driven  back 
to  the  question,  whetJier  the  interest  is  a  debt  within  the  scope  and  meaning  of  the 
obligation.  Now  the  obvious  meaning  of  tlie  obligation  was,  that  Lady  Montgomery 
undertook  to  pay  all  that  was  due  and  could  liave  been  recovered  from  her  husband  if 
he  had  been  living  and  had  funds  to  pay  ;  that  she  occupied  the  same  place  with 
respect  to  the  creditors  as  her  husband,  and  stood  in  his  shoes,  and  became  bound  to 
pay  all  for  which  he  was  liable.  Now.  although  interest  is  not  strictly  and  technicallv 
speaking  debt,  there  can  be  no  doubt  but  that  he  was  bound  to  pay  interest  on  the  bills 
till  the  principal  was  paid  up. 

It  was  candidly  admitted  that  tlie  argument  failed  as  [301]  to  interest  on  the 
bonds,  and  as  tO'  the  biUs  also  it  is,  when  sifted,  displaced.  I  propose  that  the  judg- 
ment be  affirmed.     Under  the  circumstances  of  the  case,  I  say  nothing  as  to  costs. 

Judgment  affirmed. 


[302]  ERROR. 

Froji  the  Exchequer  Chamber. 

ATTORNEY-GENERAL,— Ptoin*?#'  in  Error;  V^mBTA.^'LRX— Defendant  in  Error. 

[Mews'  Dig.  i.  920.     S.C.  5  Bli.  N.S.  130.     See  R.  v.  Sedgwick,  1835,  2  CM.  and  R. 
603.     Auction  duty  was  abolished  by  8  and  9  Vict.  c.  15.] 

A  trader  seised  in  fee  of  real  estates,  first  mortgages  tliem,  and  then  conveys  them 
to  trustees  in  trust  to  pay  off  incumbrances,  and  for  other  purposes.  He  then 
becomes  bankrupt;  and  the  estates,  including  all  interests,  are  sold  by  auction, 
by  order  of  the  assignees,  with  the  concurrence  of  the  trustees,  it  not  appearing 
whether  the  mortgagees  were  at  all  consulted  in  the  matter.  Held  by  the  House 
of  Lords,  affirming  judgments  of  the  Courts  of  Exchequer  and  Exchequer 
Chamber,  that  the  estates  so  sold  were  estates  of  the  bankrupt,  and  as  such 
exempt  from  payment  of  the  auction  duty,  under  the  Acts  19  Geo.  3,  c.  56, 
s.  19,  and  6  Geo.  4,  c.  9,  s.  16.     [6  Geo.  4,  c.  16,  s.  98.] 

A  writ  of  stire  facia.i  was  issued  out  of  the  Court  of  Exchequer,  tested  28th  day 
of  May,  in  the  8th  year  of  the  reign  of  King  George  the  Fourth,  against  Thomas 
Winstanley,  the  Defendant  in  Error,  for  recovery  of  the  sum  of  £500,  being  the 
penalty  of  a  bond  entered  into  by  the  Defendant  in  Error,  as  an  auctioneer.  The 
condition  of  which  bond,  as  set  out  upon  oyer,  was,  that  the  Defendant  in  Error 
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should,  within  six  weeks  after  every  sale  by  auction,  render  an  account  of  such  sale, 
and  pay  tlie  dutv  thereon,  as  therein  mentioned. 

To  this  writ  of  scire  facim  the  Defendant  in  Error  pleaded  a  general  performance 
of  tlie  condition  of  the  bond  therein  referred  to.  ,   •  c,  j  ^ 

To  this  plea  His  Majesty's  Attorney-General,  on  behalf  of  His  Majesty,  tiled  two 
replications,  upon  the  [303]  first  of  which  an  issue  was  taken,  which  it  is  not  material 
here  to  advert  to.  Tlie  second  replication  alleged,  that  the  Defendant  m  Error,  using 
and  exercising  the  trade  and  business  of  an  auctioneer,  did,  on  the  6th,  7th,  8th,  and 
9th  days  of  September  1826,  sell  by  auction  certain  estates  in  the  county  of  Lancaster, 
and  tliat  the  sum  of  £1000  arose  and  became  due  to  His  Majesty  for  duties  on  such 
sale  ;  but  that  the  Defendant  in  Error  did  not,  within  six  weeks  after  the  said  sale, 
make  payment  of  the  said  duties. 

To  this  replication  the  Defendant  in  Error  tiled  a  rejoinder,  alleging  that  the 
estates  sold  by  the  said  Defendant  in  Error,  as  in  the  said  replication  mentioned, 
were,  on  the  19th  dav  of  February,  18-2:?,  the  estate  of  one  Thomas  Claughton,  who,  on 
that  day,  conveyed  them  to  divers  persons  by  way  of  mortgage,  and  afterwards,  by 
indentures  of  lease  and  release  bearing  date  the  19th  and  20th  days  of  February 
1823,  conveyed  the  same  estates  to  trustee®,  upon  certain  trusts  therein  set  forth, 
for  discharging  and  satisfying  certain  incumbrances  thereon,  with  remainder  to  the 
use  of  the  said'^ Thomas  Claughton  in  fee;  and  that,  on  the  5th  day  of  March  1824, 
the  said  Thomas  Claughton  became  a  bankrupt,  and  that  a  commission  of  bankrupt 
was  issued  against  him,  and  assignees  of  his  estate  and  effects  duly  appointed  ;  and 
that  the  said  estates  so  sold  by  the  said  Defendant  in  Error,  were  so  sold  by  the  order 
of  the  assignees,  as  such  assignees,  under  the  said  commission,  for  the  benefit  of  the 
creditors  of  the  said  Thomas  Claughton,  and  by  the  concurrence  of  the  said  trustees 
named  in  the  said  deeds  of  trust. 

To  this  rejoinder  His  Majesty's  Attorney-General  filed  a  sur-rejoinder,  alleging 
that  the  Defendant  in  Error  did  sell  by  auction  tlie  whole  of  the  interests  in  [304]  the 
estates  mentioned  in  the  breach  of  tJie  condition  of  the  said  bond,  as  well  of  tlie 
mortgagees  and  the  incumbrancers,  in  the  said  rejoinder  mentioned,  as  of  the 
trustees  under  the  said  trust-deed,  in  the  same  rejoinder  mentioned,  and  other  than 
the  said  supposed  interests  of  and  belonging  to  the  estate  of  the  said  Thomas 
Claughton,  without  distinguishing  any  of  such  interests  at  the  time  of  such  sales 
whereby  the  said  duties  became  due  to  His  Majesty,  which  were  not  duly  paid. 

To  this  sur-rejoinder  the  Defendant  in  Error  demurred,  and  His  Majesty's 
Attorney-General,  on  behalf  of  His  Majesty,  joined  in  demurrer,  and  the  case  came  on 
for  argument  in  Hilary  Tenii  1828,  the  question  for  the  consideration  of  the  Court 
being,  whether  the  auction-duty  is  payable  upon  the  sale  of  the  estates  of  a  bankrupt 
which  are  in  mortgage  at  the  time  of  the  sale,  when  the  estates  are  sold  together  with 
the  mortgage,  wnthout  distinguishing  the  respective  interests  of  the  bankrupt  and 
mortgagee. 

After  argument  the  Court  gave  judgment  against  the  Crown,  and  in  favour  of  the 
Defendant  in  Error,  and  this  judgment  was  affirmed  by  the  Court  of  Exchequer 
Chamber,  with  an  understanding  that  it  should  be  carried  to  the  House  of  Lords,  as  it 
appeared  to  over-rule  tlie  case  of  Tlit  Kin(/  v.  AhhiM,  3  Pri.  178.  Tlie  case  was 
accordingly  brought  by  Error  into  Parliament,  and  heard  in  the  presence  of  the 
Judges  on  the  13tli  April  1831.  For  the  Plaintiff'  in  Error  it  was  contended  that  the 
judgment  ought  to  be  reversed,  for  the  following  among  other  reasons: 

First.  Because  the  estates  sold  by  the  Defendant  in  Error  clearly  came  witliin 
the  description  of  estates  on  which  auction  duty  is  imposed  by  43  Geo.  3,  c.  69,  sch.  A., 
and  45  Geo.  3,  c.  30;  and  tlie  only  exemptions  [305]  which  can  by  any  colour  or 
pretence  be  construed  to  extend  to  tlie  estates  sold  by  the  Defendant  in  Error,  are  the 
19  Geo.  3,  c.  56,  s.  15,  which  provides,  "  that  nothing  therein  contained  shall  extend 
to  charge  with  Auction  Duty  any  Estate  or  Effects  of  Bankrupts  sold  by  order  of  the 
Assignees,  under  a  Couuuission  of  Bankruptcy,"  and  the  6  Geo.  4,  c.  9,  s.  16  [c.  16, 
s.  98],  which  enacts,  "  that  all  Sales  of  any  Real  or  Personal  Estate  of  any  Bankrupt 
or  Bankrupts,  shall  not  be  liable  to  any  Auction  Duty  ;  "  the  former  of  which  pro- 
visions has  been  repeatedly  adjudged  by  the  courts  of  law,  and  particularly  by  the 
Court  of  Exchequer,  in  the  ca,se  of  TJie  King  against  Abbott,  3  Price,  p.  178,  not  lo 
extend  to  cases  like  the  present,  where  estates  belonging  to  a  bankrupt  are  in  mort- 
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gage,  and  are  sold  together  with  the  mortgage,  without  distinguishing  the  respective 
mterests  of  the  bankrupt  and  mortgagee,  and  tlie  latt«r  of  which  provisions  does  not 
contain  any  stronger  words,  with  reference  to  such  exemptions,  than  the  statute  upon 
which  such  decisions  have  taken  place. 

Secondly.  Because  the  estates  sold  by  the  Defendant  in  Error,  were  not  the 
estates  of  any  bankrupt  or  bankrupts,  so  as  to  bring  theuj  witliin  the  exemption  of 
6  Geo.  4,  c.  1),  s.  16  [c.  16,  s.  98],  inasmuch  as  such  estates  consisted  not  only  of  the 
equity  of  redemption  of  the  bankru]_it  therein,  (which  alone  the  assignees  have  the 
power  to  sell),  but  also  of  an  additional  estate,  the  estate  of  the  mortgagee,  which  is 
a  distinguishable  and  distinct  estate  from  the  bankrupt's  estate,  and  which  could 
not  have  been  sold  without  tlie  express  consent  of  a  third  person,  viz.  the  mortgagee, 
but  which  might  have  been  sold  by  the  mortgagee  alone;  and  in  that  case  it  would 
doubtless  have  been  liable  to  the  auction  duty. 

[306]  Thirdly.  Because  tlie  estates  sold  by  the  Defendant  in  Error  (or  at  least  the 
legal  and  beneficial  interest  in  such  estates)  were  not  sold  for  the  benefit  of  the 
creditors  of  the  bankrupt,  but  for  the  benefit  of  the  mortgagee,  and  with  liis  consent; 
and  although  the  bankrupt  laws  undoubtedly  intend  that  tlie  bankrupt  property 
distributable  under  them  should  be  sold  exempt  from  duty,  inasmuch  as  such  sales 
are  compulsory,  yet  it  comes  not  within  either  the  meaning  or  the  spirit  of  such 
laws  to  exempt  from  auction  duty  the  estates  of  otlier  individuals,  although  such 
individuals  may  be  creditors  of  the  bankrupt;  nor  sales  which,  so  far  from  being 
compulsory,  are  entirely  dependent  upon  the  voluntary  consent  of  third  persons, 
as  in  the  present  case,  where  nothing  but  the  equity  of  redemption  could  have  been 
sold  without  the  consent  of  the  mortgagee,  in  whom  the  legal  estate  wiis  vested. 

For  the  Defendant  in  Error  it  was  contended  tliat  the  judgment  ought  to  he 
affirmed,  for  the  following  among  other  reasons: 

First.  Because  the  right  of  exemption  from  the  payment  of  auction  duty,  in 
favour  of  a  bankrupt's  creditoi-s,  is  not  limited  to  tlie  sale  of  that  interest  which  the 
bankrupt  possesses  in  an  estate,  but  is  extended  to  the  sales  of  all  his  "  real  and  per- 
sonal estate." 

Secondly.  Because  a  person  whose  property  has  become  charged  by  mortgage 
or  otluerwise,  does  not  cease  to  have  an  estate  therein,  although  the  amount  of  his 
interest  in  such  property  is  diminished  ;  and  to  deny  that  the  estate  continues 
in  him,  is  equivalent  to  a  denial  that  an  estate  can  be  charged  with  incumbrances. 

Thirdly.  Because  tlie  charge  of  auction  duty  upon  the  sale  of  a  bankrupt's  moiir 
gaged  estates  is  not  only  contrai-y  to  the  letter  and  words  of  tlie  Acts  which  create 
[307]  that  exemption,  but  totally  contrary  to  the  spirit  and  true  intent  of  the  same. 

For  the  intention  of  the  legislature  appears  to  have  been  to  favour  the  creditors 
of  a  bankrupt,  and  to  provide  a,s  large  a  fund  as  possible  for  the  payment  of  his 
debts.  This  intention,  however,  it  is  obvious  must  be  wholly  defeated  by  such  a 
charge;  and  the  auction  duty,  if  payable  at  all,  must  be  paid  out  of  the  funds 
applicable  to  the  payment  of  the  general  creditors.  If  the  proceeds  of  the  sales  are 
greater  tlian  the  amount  of  the  incumbrances,  the  auction  duty  must  be  paid  out 
of  the  surplus  which  remains  in  the  hands  of  the  assignees,  after  discharging  tliose 
incumbrances  :  and  it  will  fall  wholly  upon  the  other  creditors.  If  the  proceeds 
iire  less  tlian  the  amount  of  the  incumbrances,  or  only  co-extensive  with  them,  the 
deduction  of  auction  duty  will  preclude  the  possibility  of  discharging  the  whole  of 
the  incumbrances,  and  the  incumbrancers  will  prove  the  residue  of  their  debt 
under  the  commission  of  bankruptcy  ;  so  that  in  every  case  the  payment  of  the  duty 
must  cause  a  diminution  of  that  fund,  for  the  increase  of  which  the  exemption 
itself  was  granted. 

Fourthly.  Because  any  other  interpretation  of  the  Act  than  the  one  contended 
for  by  the  defendant,  would  only  lead  to  a  more  circuitous  method  of  conveyance, 
by  which  the  interest  of  the  creditors  without  security  would  be  further  prejudiced. 
For  the  assignees  might  in  all  cases  discharge  the  incumbrances,  and  then  sell  the 
estate  witliout  payment  of  duty 

Fifthly.  Because  the  Act  makes  no  distinction  between  legal  and  equitable  estates  ; 
and  the  whole  equitable  estate,  subject  tO'  charges,  was  in  the  bankrupt  at  the  time 
of  the  sale. 

Sixthly.  Because  the  sale  of  an  equity  of  redemption,  as  a  distinct  interest,  is 
impossible  i  or  at  all  events  [308]  cannot  be  effected  without  great  sacrifice  and  loss 
to  the  creditors,  whose  fund  it  was  the  object  of  the  legislature  to  increase. 
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Lord  Tenterden  (13  April) :  This  caae  comes  before  your  Lordships  on  error 
from  the  Court  of  Excliequer  Chamber,  where  the  judgment  of  the  Court  of  Ex- 
cliequer  was  affirmed  ;  but  as  this  case  did  appear  to  over-rule  another  case  in  the 
Exchetiuer,  that  of  Rix  v.  Abbott,  3  Price,  178,  we  thought  that  it  was  fitting  that  the 
present  case  should  be  brought  before  the  House  of  Lords.  The  case  was  argued 
principally  as  if  tlie  estate  had  been  put  up  for  sale  by  the  mortgagee,  and  as  if  tliis 
had  bron  a  case  of  that  kind  ;  but  it  was  not  so  precisely.  The  facts  were,  that  T.  C, 
a  trader,  mortgaged  his  real  estates.  He  afterwards  conveyed  the  same  estates  to 
trustees,  with  large  powers,  for  paying  off  certain  incumbrances,  and  otlier  jiurposes. 
T.  (.'.  afterwards  became  bankrupt,  and  a  commission  was  taken  out,  and  assignees 
appointed,  and  the  sale  in  question  was  made  by  order  of  the  assignees,  with  the 
concurrence  of  the  trustees,  for  the  benefit  of  the  bankrupt's  creditors,  and  without, 
for  any  thing  that  appeared,  the  mortgagees  having  been  consulted.  Such  being 
tlie  state  of  the  facts,  I  propose  that  these  questions  be  put  to  the  Judges :  1st. 
Whether,  wlien  a  trader,  liaving  real  estates  under  mortgage,  becomes  bankrupt, 
and  tlie  whole  interests  in  the  estates  are  sold  by  order  of  the  assignees  for  the  benefit 
of  the  creditors,  and  no'  concurrence  on  the  part  of  the  mortgagees  appears,  tlie 
auction  duty  is  payable  on  the  whole  of  the  sum  received  for  the  estates,  or  on  any 
and  what,  part  of  it.  2dly.  Whether,  when  a  trader,  having  estates  in  mortga-ge, 
afterwards  conveys  the  estates  to  trustees,  and  then  becomes  bankrupt,  and  the  whole 
interest  in  the  [309]  estates  are  sold  by  the  assignees,  witJi  the  concurrence  of  the 
trustees,  it  not  aiqiearing  that  tlie  mortgagees  were  consulted,  the  auction  duty  is 
payable  on  the  whole,  or  any  part  of  the  sum  received  for  the  estates. 

Mr.  Justice  Bayley  delivered  the  unanimous  opinion  of  the  Judges,  in  answer 
to  both  questions,  tliat  the  auction  duty  was  not  jjayable  on  the  whole  or  any  part 
of  the  sum  ;  observing,  that  if  this  had  been  a  sjile  by  th©  mortgagee,  the  matter 
might  have  stood  on  a  different  footing. 

Lord  Wynford  :  I  was  in  the  Court  below  when  tJiis  case  was  decided  thei-e,  and 
I  differed  in  opinion  from  the  rest  of  the  Judges.  I  am  happy  to  say,  however,  that 
upon  fuller  consideration  I  am  convinced  that  they  wei-e  right  and  1  was  wrong. 
My  puzzle  was  about  the  word  estate,  and  whether  the  estate  in  question,  being  in 
mortgage,  could  be  considered  as  the  estate  of  the  bankrupt.  But  I  am  now  satisfied 
that,  speaking  in  ordinary  langtiage,  this  is  the  estate  of  the  bankrupt,  clogged  with 
the  debt  of  tlie  creditor.  The  mortgage  is  merely  a  security,  and  every  other  interest 
is  in  the  bankrupt;  and  therefore  upon  a  sale  of  the  estate  by  the  commissioners  or 
assignees,  the  sale  is  exempt  under  these  Acts  of  Parliament  from  payment  of  the 
auction  duty.  Suppose  tJie  bankrupt's  funds  should  not  be  sufficient  to  pay  tlue 
creditors,  after  paying  off  the  mortgage,  tlie  loss  must  fall  on  the  bankrupt's  funds. 
Suppose  the  whole  subject  should  be  swallowed  up  by  tJie  mortgage,  the  mortgagee 
might  say  that  lie  derived  no  advantage  from  the'  sale  beyond  the  mere  payment  of 
his  debt.  Suppose  a  third  case,  tliat  tlie  funds,  after  paj'ment  of  the  mortgagee 
and  the  rest  of  the  creditors,  should  aft'ord  some  small  surplus  [310]  for  the'  un- 
fortunate bankrupt,  3'et  the  sale  being  a.  forced  sale,  ca.me  in  principle  within  the 
exemption  under  these  Acts.  1  have  always  said  with  respect  tO'  these  .revenue 
cases,  "  Let  the  officer  take  care  that  the  Legislature  speaks  plainly."  I  had  my 
doubts  as  to  tlie  soundness  of  the  present  judgment,  looking  to  the  decision  in  the 
case  ot  T/ie  King  and  Ahbutt :  but  1  am  now  satisfied  that  the  judgment  ought  to 
be  affirmed. 

Lord  Tenterden  :  I  entirely  agree  in  the  opinion  of  the  Judges;  and  it  is  satis^ 
factor\'  to  find  that  my  noble  and  learned  friend,  who  differed  from  me  in  the  Court 
below,  is  now  convinced  that  the  unanimous  opinion  of  the  Judges  is  correct. 

There  is  some  dift'erence  in  the  language  of  the  diff'erent  Acts  relating  to  this 
subject,  which  occasioned  some  doubts.  But  the  words  of  the  statute  of  the  19th 
Geo.  3,  c.  56,  s.  15,  are,  "  that  nothing  therein  contained  shall  extend  tO'  charge 
with  auction  duty  any  estate  or  effects  of  bankrupts  sold  b}^  order  of  the  assignees 
under  a  commission  of  bankruptey."  The  words  of  the  43d  Geo.  3.  are  much  the 
same  ;  and  then  came  the  case  of  The  King  and  Abbott.  Then  followed  the  Act  of  the 
6th  Geo.  4,  which  enacted.  "  that  all  sales  of  amy  real  or  personal  estate  of  any 
bankrupt  or  bankrupts  shall  not  be  liable  to  any  auction  duty  ;"  and  the  question 
is.  whether  the  e.state  sold  in  this  case  was  the  estate  of  the  bankrupt  within  the 
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meaning  of  these  Acts.  Now,  n-hen  we  look  at  the  words  of  an  Act  of  Parliament, 
which  are  not  applied  to  any  particular  science  or  art.,  we  are  to  construe  them  as 
they  are  understood  in  common  language:  and,  in  ordinaiy  speech,  the  estate, 
although  mortgaged,  is  still  considered  as  the  estate  of  the  mortgagor,  and  the 
interest  of  the  mortgagee  as  [311]  merely  a  security;  and  therefore  it  appears  to 
me  tliat,  according  to  the  true  construction  of  the  words,  this  is  the  estate  of  tlie 
bankrupt  within  the  meaning  of  the  Act.  If  they  were  to.  be  taken  in  any  other 
sense,  tiie  eile<"t.  would  be  to  diminish  the  bankrujit's  estate  applicable  to  the  pay- 
ment of  the  creditors  by  the  amount  of  the  duty.  Upon  the  whole  it  appears  to  me 
that,  according  to  the  intention  and  the  words  of  the  Act  of  the  6th  Geo.  4  (c.  16, 
s.  98),  no  auction  duty  was  payable  on  estates  sold  under  such  circumstances  as 
the  present. 

Judgment  affirmed. 


[312]  APPEAL 

From  the  Court  of  Session. 

ROBERTSON  and  others.— Appellants :  ALEXANDER  and  others,  of  the  Stirling 
Bank,  and  SMITH,  their  Trustee, — Respondents. 

The  Stirling  Banking  Company  in  1825  stopped  payment,  and  a  sequestration 
soon  after  followed.  Two  or  three  years  afterwards,  before  their  funds  had 
been  realized  and  their  affairs  wound  up,  they  made  an  offer  to  the  creditors 
of  a  composition  of  20  shillings  in  the  pound,  with  interest  up  to  the  period 
of  the  sequestration,  with  security  for  payment  on  approval  of  the  composi- 
tion by  the  Court.  This  was  accepted  by  more  than  the  statutory  portion  of 
the  creditors.  Petitions  for  approval  were  presented,  but  were  objected  to  by 
three  creditors  to  a  ver)'  comparatively  small  amount,  on  the  ground  that, 
since  the  acceptance  of  the  composition  it  had  been  ascertained  that  the  Com- 
pany had  realized,  or  would  speedily  realize, "ample  funds  to  pay  their  debts 
in  full,  with  interest  to  the  time  of  payment.  The  Court  however  considered 
the  composition  reasonable  at  the  time  it  was  accepted,  and  approved  of  it, 
and  that  judgment  affirmed  by  the  House  of  Lords. 

In  tlie  course  of  the  proceedings  in  the  above  case  the  trustee  and  one  of  the 
partners  were  served  with  diligence  as  havers,  to  produce  all  papers  and  docu- 
ments relating  to  the  subject-matter  of  the  cause.  The  partner  had  lost  some 
of  the  papers  before  being  served  with  the  diligence,  and  the  trustee  had 
destroyed  one  of  them  after  being  served  with  diligence.  Petitions  were  pre- 
sented by  the  objectors,  praying  that  the  trustee  might  be  censured,  and  that 
the  partner  might  be  censured,  and  that  his  discharge  might  be  disallowed  : 
but  the  Court  below  dismissed  the  petitions,  with  all  costs  to  be  paid  by  the 
petitioners.  This  judgment  was  [313]  partly  reversed  by  the  House  of  Lords, 
and  the  cause  remitted,  with  directions  that  the  partner  sliould  not  have  his 
costs,  and  that  the  trustee  should  pay  costs  to  the  petitioners. 

In  1825  the  Stirling  Bank  became  embarrassed,  but  the  partners  held  out  the 
most  confident  expectations  that  they  should  be  able  to  pay  their  creditors  in  full, 
and  in  that  expectation  several  of  the  holders  of  their  notes  were  paid.  They  were 
however  obliged  to  stop  payment,  and  their  estate  and  effet-ts  were  sequestrated  in 
August  1826,  under  the  Bankrupt  Act  5.3  Geo.  3,  c.  137,  and  Alexander  Smith  of 
Glassing.all  wa.s  appointed  trustee.  In  1828  some  correspondence  and  negotiations 
took  place  between  some  of  the  partners,  the  trustee,  and  others,  relative  to  an  offer 
of  a  composition  of  17s.  in  the  pound  ;  but  this  fell  to  the  ground,  as  the  partners 
were  unable  at  that  time  to  provide  the  necessary  security. 

In  November  1829  they  made  an  offer  of  a  composition  of  20s.  in  the  pound, 
with  interest  up  to  the  period  of  the  sequestration  :  and  on  the  5th  .January  1830  this 
was  expressly  accepted  by  the  statutory  number  of  the  creditors,  and  none  had  then 
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refused  it.  The  composition  was  made  payable  in  three  months  from  the  time  of  its 
approval  by  the  Court. 

The  partners  then  petitioned  the  Court  in  terms  of  the  Act,  praying  the  Court  t^^ 
find  the  composition  reasonable,  and  that  the  statutory  requisites  had  been  complied 
with,  and  to  discharge  the  petitioners,  and  exoner  the  trustee.  Tlie  Petitions  \\&re 
intimated  in  the  usual  njanner,  and  out  of  aliout  .'iOOO  creditors  having  debts  to  the 
amount  of  about  £200,000,  tlie  three  Robertsons,  fatlier  and  sons,  creditors  to  a, 
small  amount,  alone  appeared  in  opposition  ;  and  on  a  note  having  been  presented 
for  tliem,  the  Lord  Ordinary  [314]  allowed  them  to  see  and  answer  the  petitions. 
Answers  were  put  in,  and  then  a  condcscen dance  and  answers  having  been  ordered, 
and  given  in,  and  the  record  made  up,  the  Lord  Ordinary  made  avizandum  with  the 
cause  to  the  First  Division  of  the  Court. 

The  main  grounds  of  objection  were,  that  there  was  collusion  between  the  partners 
and  the  trustee,  for  the  purpose  of  making  erroneous  statements  to  impose  on  the 
creditors  :  That  the  composition  was  unreasonable  ;  since  the  bankrupts  had  realized 
more  than  enough  to  pay  all  their  debts,  with  interest  to  the  time  of  payment,  and 
would  have  a  reversion  of  £20,000  besides  :  That  the  trustee  had  used  improper 
influence  with  the  creditors  to  induce  tiiem  to  accept  the  composition,  and  had  been 
negligent  in  realizing  the  funds  ;  and  that  as  the  bankrupts  had  held  out  the  most 
confident  assurances  to  all  the  creditors  that  they  would  be  paid  in  full,  and  had  in 
fact  so  paid  some  of  the  creditors,  they  were  bound  to  pay  the  whole,  with  full  in- 
terest, when  the  funds  were  sufficient  to  do  so.  The  bankrupts  and  trustee  denied 
all  collusion,  or  attempt  at  imposition,  negligence,  or  undue  influence ;  and  the 
bankrupts  denied  that  they  liad  then  realized,  but  they  admitted  that  they  did  expect 
ultimately  to  realize,  a  considerable  reversion. 

The  following  were  the  pleas  in  law  put  in  by  the  parties. 
For  the  Objectors  : 

"  1.  Notwithstanding  the  acceptance  of  a  composition  by  the  statutory  majority 
in  number  and  value,  it  is  perfectly  competent  to  any  creditor  to  object  to  the  ap- 
proval of  it  by  the  Court,  on  the  ground  that  it  is  inadequate,  unreasonable,  and  has 
been  unfairly  carried  at  a  general  meeting.  And  all  or  any  of  [315]  these  objections 
are,  when  substantiated,  sufficient  to  overturn  the  acceptance  of  the  composition, — 
Section  59,  Bankrupt  Act;  Bell's  Com.  Vol.  2,  p.  -168. 

'•  2.  When  assurances  of  fidl  payment  have  been  held  out  to  a  body  of  creditors 
by  a  bankrupt  company,  and  where  it  is  proved  that  from  the  funds  of  the  company, 
and  of  the  individual  partners,  full  payment  can  be  obtained,  no  composition,  where- 
by tlie  creditors  are  losers,  is  reasoiiahle. 

"  3.  When  certain  creditors  have  been  paid  iti  full,  the  remainder  have  a  riglit 
to  demand  complete  satisfaction  of  all  their  debts,  if  the  funds  of  the  bankrupts  be 
adequate  to  their  amount. 

"  4.  Heritable  bonds  granted  by  a  partner  of  an  insolvent  company  in  the  know- 
ledge of  their  insolvency,  to  members  of  his  own  family,  are  reducible  under  the  Act 
1621,  chap.  18;  and  it  is  the  duty  of  the  trustee  on  a  sequestrated  estate  to  institute, 
quam  pri7num,  a  reduction  of  such  securities. 

"  5.  A  trustee  on  a  sequestrated  estate  is  not  entitled  to  liusband  the  property  of 
the  bankrupts,  but  is  bound  to  realize,  as  soon  as  possible,  the  funds  most  available 

to  the  creditors  ;    especially  when  directed  to  do  so  by  a  general  meeting. Act  54 

Geo.  3,  chap.  137,  sect.  34  and  sect.  41.  BeU's  Commentaries,  7,  p.  412.  Williamson 
against  Goodwin,  26th  November  1803;  case  of  Sir  George  Colebrook,  6th  Vesey, 
junior,  622. 

"  6.  When  three  partners  of  a  company  consisting  of  seven  are  solvent,  and  four 
are  insolvent,  the  creditors  of  the  company  have  an  immediate  and  indivisible  rio-ht 
to  the  property  of  the  former,  while  they  have  only  a  contingent  claim  on  the  estates 
of  [316]  the  latter  ;  and  it  is  the  duty  of  the  trustee  to  realize  those  funds  from  which 
the  creditors  can  obtain  most  certain  and  most  speedy  payment. 

"  7.  The  primary  duty  of  a  trustee  on  a  sequestrated  estate  is  to  secure  the  in- 
terests of  the  creditors;  and  it  is  illegal  and  unjust  in  him  to  assist  the  bankrupts 
in  throwing  obstacles  in  the  way  of  winding  up  the  sequestration,  or  in  effectinsr 
any  arrangement  to  the  prejudice  of  the  creditors. 

"  8.  That  when  a  trustee  sanctions  and  encourages  one  proposal  of  composition 
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manifestly  to  the  injury  of  his  constituents,  his  conduct  forms  a  strong  presumption 
against  any  offer  of  composition,  the  acceptance  of  which  he  may  subsequently  re- 
commend. 

"  9.  That  a  trustee  is  not  entitled  to  plead  difficulties  arising  from  his  own  mal- 
administration, a«  an  argument  to  induce  a  general  meeting  of  creditors  to  accept 
of  a  composition. 

"  10.  When  any  surplus  reverts  to  the  bankrupts  after  payment  oi  their  debts, 
the  creditors  are  entitled  to  insist  for  legal  interest  from  the  date  of  sequestration. — 
Act  54  Geo.  3,  chap.  1.37,  sec.  9,  and  57  ;  Bell's  Commentaries,  vol.  1,  p.  650  and  653. 

"  11.   When  the  funds  of  a  company,  and  of  the  individual  partners,  are  amply 
sufficient  to  pay  the  whole  of  their  debts  with  interest,  a  composition  whereby  the 
creditors  are  losers  to  the  extent  of  £18,000  is  manifestly  unreasonable." 
For  the  Trustee  and  Bankrupts: 

"  1.  The  trustee,  with  the  assistance  of  the  commissioners,  has  conscientiously  dis- 
charged his  duty  [317]  in  every  respect  according  to  what  appeared  to  him  most 
beneficial  for  the  creditors  at  large;  and  the  partners  of  the  bank  have  contributed 
what  lay  in  their  power  to  that  general  object. 

"  2.  Payments  made  under  a  temporary  pressure,  and  in  the  reasonable  expecta- 
tion of  resuming  business  when  the  pressure  is  over,  are  not  struck  at  by  any  of  the 
bankrupt  statutes  ;  and  still  less  do  they  furnish  relevant  grounds  of  objection,  where 
the  question  relates  to  the  fairness  of  a  composition. 

"  3.  It  is  not  incumbent  on  the  trustee  in  a  sequestration  to  involve  the  estate  in 
lawsuits  on  doubtful  questions,  unless  specially  directed  by  the  creditors,  the  grounds 
of  challenge  being  kept  entire  so  as  to  be  available  in  the  event  of  composition. 

"  4.  The  charge  brought  against  the  trustee  for  not  selling  the  estates  of  the 
partners  who  had  no  private  creditors,  and  applying  the  proceeds  in  payment  of  the 
company's  debts,  is  not  only  groundless,  but  the  course  of  proceeding  proposed  by 
the  objectors,  if  followed  out,  would  have  been  injurious  to  the  creditors.  Tlie  claim 
against  the  partners  being  merely  contingent,  not  a  farthing  of  the  price  received 
for  their  private  estates  could  have  been  applied  to  the  company's  debts  until  the 
whole  of  the  company's  own  funds  were  realized  and  divided  :  and  the  proceeds  of 
the  partners  estates  must  in  the  mean  time  have  lain  consigned  at  a  low  rate  of 
interest.     Bankrupt  Stat.  s.  48.     Catiiphell  v.  Blaitiie.  Fac.  Coll.  18  Nov.  1796. 

"  5.  An  expected  reversion  liable  to  be  disappointed  by  contingencies  affords  no 
ground  of  objection  against  a  composition,  if  reasonable  in  itself,  under  existing 
circumstances. 

'■  6.  The  unanimous  opinion  of  the  creditors  assem-[318]-bled  at  the  general 
meetings  affords  the  surest  proof  of  the  proposed  composition  being  fair  and  reason- 
able. 

"  7.  It  is  not  consistent  with  equity,  nor  with  the  principle  of  the  bankrupt 
statute,  that  the  dissatisfaction  of  three  individuals  should  be  allowed  to  obstruct  a 
final  settlement,  which  is  approved  of  b}'  thousands  having  a  pecuniary  interest  to  a 
much  greater  extent." 

On  the  lOtli  of  July  1830  their  Lordships  of  the  First  Division  of  the  Court  pro- 
nounced, of  this  date,  the  following  interlocutor,  upon  the  petition  at  the  instance 
of  Mr.  Alexander  of  Powis,  and  Mr.  Smith,  the  trustee  on  the  sequestrated  estates: 
"  The  Lords  having  resumed  consideration  of  this  petition,  and  heard  counsel  on 
both  sides,  they  find  the  said  composition  offered  reasonable,  iiiid  accepted  in  terms  of 
the  statute,  interpone  their  authority  thereto,  and  appoint  an  extract  of  the  bond  to 
be  delivered  to  the  trustee  for  behoof  of  the  creditors  ;  declare  all  proceedings  in  the 
sequestration  shall  sto]i  ;  find  the  trustee  exonered  of  iiis  intromissions  had  under 
authority  thereof,  and  appoint  his  bond  of  caution  to  be  delivered  up  ;  and  find  the 
said  Edward  Alexander  freed  and  discharged  of  all  debts  contracted  and  due  by  him 
as  an  individual,  or  a  partner  of  the  Stirling  Banking  Company,  on  or  before  the 
14th  day  of  August  1826  years,  excepting  the  composition  aforesaid:  Find  the  peti- 
tioner Edward  Alexander  entitled  to  his  expenses  ;  allow  an  account  to  be  lodged, 
anc^  i-emit  to  the  auditor,  and  decern  ;  allow  the  decreets  to  go  out  and  be  extracted, 
without  abiding  the  course  of  the  decreet  for  expenses." 

[319]  Similar  interlocutors  were  pronounced  on  the  other  petitions. 

From  this  judgment  the  objectors  appealed  to  the  House  of  Lords. 
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In  the  course  of  the  investigation  of  the  Company's  affairs  the  objectors  had  ob- 
tained diligence  against  the  trustee,  and  against  one  of  the  partners,  Mr.  Alexander 
of  I'owis,  for  the  production  of  letters  and  papers.  Mr.  Alexander  had  had  a  con- 
siderable correspondence  with  different  persons  about  the  intended  offer  of  com- 
position of  seventeen  shillings  in  the  pound,  and  when  that  matter  fell  to  the  ground 
he  took  no  care  of  the  letters,  thinking  them,  as  he  alleged,  of  no  further  use,  so  that 
some  of  them  were  lost  and  could  not  be  produced.  The  trustee  delivered  up  all  his 
correspondence,  except  one  letter  which  he  had  received  from  Alexander  relative 
solely  to  his  own  private  affairs,  as  was  alleged.  There  was  this  difference  between 
the  two  cases,  that  Alexander  had  lost  or  destroyed  the  letters  before  he  was  served 
with  the  diligence,  whereas  the  trustee  destroyed  the  letter  after  being  served  with 
the  diligence. 

The  objectors  presented  petitions  to  the  Court  against  the  trustee  and  Alexander, 
praying  that  the  trustee  might  be  censured,  and  that  Alexander  might  be  censured, 
and  his  discharge  disallowed. 

For  Alexander  it  was  answered,  1st,  That  the  objectors  had  no  right  to  call  for 
any  part  of  his  correspondence  relative  to  the  intended  oft'er  of  com]iosition  of  seven- 
teen shillings  in  the  pound,  since,  as  this  intended  offer  came  to  notliing,  the  papers 
relating  to  it  were  his  own  private  documents.  2dly,  That  he  had,  notwithstanding, 
produced  as  many  of  these  papers  as  he  [320]  possibly  could,  and  that  the  only  reason 
for  suffering  any  part  of  them  to  be  lost  was  tlie  impression  that  they  were  of  no  use 
whatever. 

For  the  trustee  the  following  answer  was  given  : 

"  It  is  sufficient  here  to  state,  that  in  the  course  of  the  investigations  made  by  the 
Appellants,  with  the  view  of  opposing  the  approval  of  a  composition,  the  Respond- 
ent was  called  upon  as  a  haver  of  writings,  and  in  consequence  thereof  produced 
many  documents,  and  indeed  all  that  were  called  for,  so  far  as  in  his  power,  with  the 
exception  only  of  one,  to  which  the  following  interrogatory  and  answer  apply: 

"  Being  interrogated,  '  Whether  or  not  the  deponent  has  put  away  or  destroyed 
any  of  the  writings  called  for?  depones,  that  on  Saturday  last,  after  receiving  his 
citation,  to  appear  and  be  examined  as  a  haver  this  day,  on  looking  over  Mr.  Alex- 
ander's letters  to  him,  he  found  one  entirely  of  a  private  nature,  and  relating  solelv 
to  his,  Mr.  Alexander's,  own  private  affairs;  that  the  said  letter  appeared  to  have 
been  written  under  the  influence  of  irritation,  and  as  it  did  not  refer  to  the  heritable 
securities,  or  to  any  intended  oft'er  of  composition,  and  appeared  to  the  deponent  to 
be  of  no  consequence  whatever,  the  deponent  destroved  it.'  " 

And  the  follow-ing  were  stated  as  reasons  for  dismissing  the  petition  and  com- 
plaint as  against  him  : 

"  First,  The  ready  and  candid  manner  in  which  the  Respondent  admitted  the 
destroying  of  the  letter  he  had  received  from  Mr.  Alexander,  affords  a  sure  proof  of 
its  being  an  inconsiderate  act,  proceeding  from  no  desire  of  concealing  any  thin"-  in 
which  the  creditors  had  an  interest,  but  merely  from  an  impression,  as  [321]  ex- 
plained by  him  on  oath,  that  it  had  been  written  under  a  momentary  impulse,  and 
was  calculated  to  serve  no  good  purpose. 

"  Secondly,  The  voluminous  and  unqualified  production  of  writino-s  made  bv  the 
Respondent,  at  the  call  of  the  Appellants,  comprehending,  infer  alia,  even  the 
private  confidential  correspondence  between  him  and  his  agent  in  the  sequestration, 
is  utterly  inconsistent  with  the  notion  of  the  said  letter  being  put  out  of  the  way 
from  any  sinister  motive. 

"  Thirdly,  The  testimony  which  the  creditors  liave  given,  as  to  their  sense  of  the 
propriety  of  the  Respondent's  conduct  throughout  the  whole  business,  is  equally  in- 
consistent with  any  such  notion  ;  a  testimony  "which  has  been  in  no  degree  withdrawn 
or  abated,  in  consequence  of  the  attack,  however  violent,  made  upon  him  by  the  Appel- 
lants." 

The  Court  advised  these  petitions  of  complaint  at  the  same  time  with  the  question 
of  composition  and  discharge,  and  pronounced  interlocutors  of  the  same  date  refus- 
ing the  praj-er  of  the  petitions  and  complaints,  and  finding  Mr.  Alexander  and  the 
trustee  entitled  to  their  expenses. 

From  this  judgment  also  the  objectors  appealed. 

The  whole  cause  was  heard  in  the  House  of  Lords,  on  the  4th  February  1831  and 
on  the  same  day  the  following  judgment  was  given.  ' 
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The  Lord  Chancellor  (4  February) :  It  is  very  much  to  be  rejtrretted  that  the 
Scotch  Bankrupt  Statute  of  the  5ith  Geo.  3.  did  not  provide  that  the  decision  of  the 
Court  below  should  be  final  in  these  cases,  £is  they  are  in  England  :  tlie  bankrupt  law 
being  in  botli  countries  tlie  creature  of  statute,  and  it  being  fitting  that  they  should 
depend  [322]  on  the  same  principles.  Now  your  Lordships  know  that  in  England 
the  decision  of  the  Court  below  is  final  in  tliese  bankruptcy  ca.ses,  and  that  no  appeal 
is  allowed,  unless  by  leave  of  the  Court  a  peculiar  bill  is  filed  with  a  view  to  appesU. 
Unfortunately  tliat  is  not  the  case  in  Scotland.  When  a  case  relative  to  this  Stirling 
Bank  came  before  this  House  while  Lord  Eldon  sat  on  the  woolsack,  which  was  an 
appeal  from  a  judgment  of  the  Court  below  discharging  a,  debtor,  his  Lordsliip, 
moved  by  a  view  of  the  discrepancy  between  these  laws  in  the  two  countries,  both 
of  them  the  creatures  of  statute,  doubted  at  first  whether  an  appeal  lay.  But  looking 
at  tlie  point  of  jurisdiction,  and  considering  that  it  was  clear  tliat  an  appeal  lay 
in  the  ordinary  course  of  proceeding,  and  that  the  right  had  not  been  taken  away 
by  statute,  it  was  difficult  to'  say  that  an  appeal  was  not  competent ;  and  here  no 
objection  was  made  on  the  ground  of  competency. 

Lord  Eldon  threw  out  a  suggestion  that  tlie  defect  ought  to  be  remedied,  and 
the  law  assimilated  in  this  respect  to  that  of  England.  In  tlie  ISth  Geo.  '■^.  an  Act 
was  passed  taking  away  tlie  right  of  appeal  from  interlocutory  orders,  except  when 
the  Judges  were  divided  in  opinion,  or  with  leave  of  the  Court.  Then  came  the 
Bankrupt  Act  of  the  54th  Geo.  3.;  but  in  neither  of  these  Acts  was  any  thing  done 
as  to  this  matter,  and  it  is  not  contended  that  the  appeal  is  incomjietent.  We  are 
then  in  the  same  situation  as  that  in  which  the  Couimissioners  of  Bankrupts,  and 
sometimes  tlie  Court  of  Chancery,  is  placed,  and  ai-e  called  upon  to  go  through  a 
mass  of  accounts  which  have  been  already  under  the  inspection  and  consideration 
of  the  creditoi-s  who  were  most  interested  in  tliem,  and  most  competent  to  form  a 
right  conclusion  respecting  tliem. 

[323]  The  Legislature  has  provided  that  a  composition  assented  to  by  nine 
tenths  of  the  creditors  should  be  final  and  conclusive  on  the  whole,  if  approved  of 
by  the  Court,  and  the  Court  was  entitled  and  lx)und  to  discharge  the  bankrupt 
and  exoner  the  trustee,  unless  it  should  be  made  to  appear  to  the  Court  tliat  the 
composition  was  not  reasonable,  or  tliat  tlie  requisites  of  the  statute  had  not  been 
complied  with.  Under  the  59th  section  of  the  statute  the  Court  has  clearly  juris- 
diction to  decide  on  the  reasonableness  of  the  composition.  I  take  it  tO'  be  clear  that 
the  Court  has  jurisdiction,  under  the  59th  clause  of  the  Act,  to  approve  and  dis- 
charge, on  being  satisfied  that  the  composition  had  been  accepted  by  nine  tentlis 
in  number  and  value  of  the  creditors,  and  that  it  was  reasonable  at  the  time  when, 
and  in  the  circumstances  under  which,  it  was  accepted ;  for  I  think  that  the  pro- 
position is  erroneous  which  Mr.  Bell  has  stated  in  his  very  able  Commentaries, 
but  without  stating  any  authority  for  it,  viz.  that  any  creditor  is  enabled  to  bring 
the  matter  before  the  Court,  and  entitled  to  call  upon,  it  for  its  disapprobation, 
because  of  circumstances  different  from  those  under  which  the  case  presented  itself 
to  the  body  of  creditors  at  tlie  time  when  they  accepted  the  composition.  \Miat 
the  Court  has  to  consider  is,  what  was  reasonable  at  the  time  when  the  creditors 
accepted  the  composition — reserving  always  tlie  objections  on  the  grounds  of  sur- 
prise, misrepresentation,  and  noviter  veniens  in  nMitiam  of  circumstances  which 
could  not  be  known  or  reasonably  suspected  at  that  period,  but  excluding  the  con- 
sideration of  the  increased  value  of  the  subject  between  the  time  of  acceptance  and 
that  of  approbation. 

The  Court  then  has  to  decide,  first,  whetlier  the  composition  was  reasonable  at 
the  time  when  it  was  [324]  accepted  ;  and  secondly,  whether  nine  tenths  in  number 
and  value  of  the  creditors  ha.ve  in  point  of  fact  accepted.  Now  I  take  it  to'  be  clear, 
that  in  deciding  whether  reasonable  or  not,  you  can  look  to  no  better  criterion  than 
to  what  tlie  creditoi-s  thought  at  the  time  it  was  fitting  to  be  done.  They  are  the 
best  judges ;  they  have  the  nearest  view  of  the  whole  subject,  and  are  tlie  best  judges 
of  their l).wn  interest:  and  it  was  imagined  by  the  Legislature,  that  to  require  the 
concurrence  and  approbation  of  so  large^  a  proportion  as  nine  tenths  in  number 
and  value  was  a  reasonable  security ;  that  that  would  be  done  which  was  good  for 
tlie  whole.  This  does  not  exclude  the  jurisdiction  of  the  Court  where  it  may  be  clear 
that  the  cn^ditors  have  done  wrong,  and  have  acted  upon  false  views  at  the  time  of 
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the  acceptance.  Where  that  is  clear,  the  Court  may  say  that  the  composition  is  not 
reasonable,  and  may  disallow  that  and  the  discharge,  but  in  all  these  cases  with  a 
leaning  to  the  side  of  the  allowance. 

Looking  at  the  evidence  with  these  views,  it  appears  that  there  was  here  such  a 
concurrence  of  the  creditors,  that  their  doing  what  was  materially  wrong  was  a  wild 
supposition,  and  merely  a  bare  possibility;  and  Courts  of  Justice  cannot  act  on 
such  bare  possibilities,  but  must  act  on  the  ordinary  rules  by  which  wise  men  are 
guided  in  considering  what  is  best  for  their  own  interest,  with  the  care  of  which  they 
may  most  safely  be  intrusted. 

Taking  all  the  circumstances  into  consideration,  my  opinion  is,  that  the  Court 
in  approving  of  this  composition  took  a  sound  view  of  the  case;  but  I  cannot  concur 
in  the  view  of  one  of  the  learned  Judges,  who  seems  to  have  considered  the  amount  of 
the  reversion  was  no  relevant  subject  for  consideration,  in  advising  on  tlie  rea.son- 
ableness  of  a  composition.  If  the  [325]  reversion,  for  instance,  had  been  half  a 
million,  that  would  have  been  a  relevant  gro'und  of  consideration  with  the  Court, 
in  deciding  whether  or  not  tlie  creditors  had  not  accepted  bad  tei-ms,  with  reference 
to  the  state  of  the  property  at  the  time  of  the  composition.  But  with  regard  to  the 
case  in  question,  I  would  advise  your  Lordships  to  affirm  the  appeal  in  the  first,  or 
composition,  cause. 

As  to  the  second  cause,  or  that  of  tJie  petitions  and  complaints,  I  have  come  to  a 
different  conclusion.  Smith  was  sole  trustee  or  assignee ;  and  after  the  controversy 
arose  on  these  petitions,  and  a  diligence  against  havers  was  issued,  corresponding 
with  the  English  subpoena  duces  tecum,  and  after  he  was  served  with  tliis  process, 
with  the  exigence  of  which  he  was  bound  to  comply,  he  thinks  fit  to  destroy  a  letter 
which  comes  under  the  descrijition  in  the  process,  or  at  least  was  not  clearly  ex- 
cluded ;  whereas  he  was  not  entitled  to  decide  on  his  own  discretion  as  to  whether 
it  was  or  was  not  material,  or  whether  it  was  or  was  not  within  the  exigency  of  the 
process,  unless  it  clearly  was  not;  but  even  if  it  had  been  clear  that  it  was  not,  he 
ought  not  to  have  destroyed  it,  but  should  have  kept  it.  It  is  needless  to  add,  that 
there  would  be  no  security  for  the  due  administration  of  justice  if  such  a  door  were 
to  be  kept  open  as  tliat  which  the  Court  had  thrown  open  in  this  case,  by  allo>wing 
persons  against  whom  diligence  as  haveis  was  taken  out  to  destroy  papers  at  their 
discretion.  One  of  the  Judges  says  that  the  trustee  destroyed  the  paper  tlirough  in- 
advertence ;  but  no  man  was  entitled  to  say  under  such  circumstances  that  he  acted 
from  inadvertence,  more  particularly  after  notice  to  produce.  That  notice  put 
inadvertence  out  of  the  question  :  and  no  man  ought  to  be  heard  to  say  that  he 
destroyed  a  paper,  which  he  [326]  was  called  upon  to  produce,  through  inadvertence, 
which  however,  in  this  ease,  tlie  party  did  not  say  ;  for  it  was  the  expression  of  the 
Judge.  If  the  trustee  had  thought,  nay,  even  if  he  had  Ijeen  sure,  tliat  the  letter  was 
not  one  of  those  which  he  was  called  upon  to  produce,  tJiere  might  have  been  a  better 
time  to  destroy  it  than  when  he  was  required  to  produce  papers  relative  to  the  same 
subjectrmatter ;  but  how  much  stronger  is  the  case  against  him  when  he  rests  his 
defence  only  upon  an  opinion  of  its  immateriality — a  point  on  which  it  was  not  for 
him  to  decide,  but  for  the  Court.  And  yet  the  Judge  says  that  it  was  tlirough  inad- 
vertence;  and  the  Court,  gives  costs  to  Mr.  Smith  against  the  petitioners.  I  cannot 
understand  the  reason  of  this  decision  ;  it  is  certainly  not  the  practice  in  England, 
nor  even  that  of  the  Court  of  Session,  as  appears  from  a  case  lately  decided.  But 
it  was  said  that  Smith  was  not  a  man  of  business.  If  it  had  been  otherwise,  it  would 
have  been  proper  to  remit  tlie  case,  as  to  him,  with  words  of  censure.  But  as  he 
was  not  a  man  of  business,  it  is  possible  tliat  he  acted  out  of  kindness  to  Mr.  Alex- 
ander, without  being  sufficiently  a.wai-e  of  the  impropriety  of  what  he  was  doing. 

As  to  Alexander,  tlie  case  was  somewhat  different.  He  too  ought  not  to  have 
destroyed  any  papere  connected  with  this  subject  :  he  however  had  some  reason  to 
consider  them  as  of  a  strictly  private  nature;  but  the  great  difference  was,  that  he 
had  destroyed  them  under  that  inijiression,  before  he  was  served  with  the  diligence; 
still,  even  he  ought  not  to  be  allowed  his  costs.  I  cannot  but  consider  this  as  a  point 
of  more  than  ordinary  importance.  It  is  a  dangerous  thing  to  break  down  any 
portion  of  the  brazen  wall  witliin  which  the  due  administration  of  justice  is,  or  [327] 
ought  to  be,  intrenched.  The  rules  which  are  established  in  order  toi  render  the 
administration  of  justice  as  impartial  and  perfect  as  possible,  are  sacred,  and  ought 
to  be  sacredly  observed. 
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I  propose  then  that  tlie  Judgment,  in  the  first  case,  be  affirmed ;  and  a&  to  the 
two  interlocutors  in  the  second  case,  I  propose  that  the  interlocutor  as  to-  Alexander 
be  remitted  to  tlie  Court  of  Session,  with  instructions  to  dismiss  the  petition,  but 
without  giving  Alexander  his  expenses;  and  that  the  interlocutor,  as  to  Smitli,  be 
remitted,  witli  instructions  to  dismiss  the  petition,  but  with  expenses,  to  be  paid  by 
bim  to  the  petitioners,  Isecause  he  ought  not  to  have  taken  upon  himself  to  judge  of 
materiality  or  immateriality  of  the  letter  which  he  had  destroyed. 

Judgment  accordingly. 


[328]  APPEAL 

Froji  the  Roll.^  Court. 

HENRY  ROoERT  PEARSON,  FREDERICK  BURNET  PEARSON,  EDWIN  PEAR- 
SON, ARTHUR  HUGH  PEARSON,  and  WILLIAM  WILBERFORCE  PEAR- 
SON — Appellants ;  and  JAMES  STEPHEN  the  younger,  and  ZACHARY 
MACAULAY,  HENRY  JOHN  PEARSON,  FREDERICK  THORPE  PEARSON, 
ALFRED  PEARSON,  and  MARY  ARABELLA  PEARSON,  infants,  by  George 
Gisborne  Babington,  their  Guardian, — Respondents. 

[Mews'  Dig.  XV.  095,  1071,  1.313.  S.C.  5  Bli.  N.S.  203.  Cited  in  Gihbs  v.  Tait,  1836, 
8  Sim.  134.  Followed  in  Dick  v.  Lacy,  1845,  8  Beav.  222.  Corrected  as  to  the 
order  in  regard  to  descendants  surviving  (2  Dow  and  CI.  341)  in  Lanphier  v. 
Buck,  1865,  34  L.  J.  Ch.  659  ;  and  see  In  re  Flower,  Mat/i&son  v.  Goodwyn,  No. 
2,  1890,  62  L.T.  677.] 

A  testator  bequeathed  all  his  personal  property,  not  before  disposed  of  by  his  will, 
unto  liis  trustees,  in  trust  for  his  five  sons,  "  and  their  respective  issue  (if  any,) 
such  issue  to  take  per  stirpes,  and  not  per  capita,  to  be  divided  amongst  them 
in  equal  shares  and  proportions  ;  the  shares  of  such  of  them  as  shall  have  at- 
tained the  age  of  twenty-one  to  be  paid  them  respectively  forthwith  after  my 
decease,  and  the  shares  of  such  of  them  as  shall  be  under  the  age  of  twenty-one 
years  to  be  paid  to  them  when  and  as  they  shall  respectively  attain  such  age." 
Held,  that  this  bequest  was  an  absolute  gift  to  each  of  the  sons  of  the  fifth  part 
of  the  property  thus  bequeathed,  and  that  if  any  of  the  sons  had  died  before 
the  testator  the  issue  of  such  son  would  take  his  share  by  substitution. 

John  Pearson,  late  of  Golden-square,  in  the  county  of  Middlesex,  on  the  3d  of 
May,  1822,  duly  made  and  executed  his  last  will  and  testament,  b)'  which  he  appointed 
James  Stephen  the  younger,  and  Zacharv  Macaulay,  his  trustees  for  the  purposes  of  his 
will.  After  directing  payment  out  of  his  personal  [329]  estate  of  his  debts  and 
funeral  expenses,  the  will  stated  :  Whereas  my  dear  wife  Sarali  Pearson  by  the  settle- 
ment made  upon  our  intermarriage  is  entitled  to  a  moiety  of  certain  leasehold  pre- 
mises in  the  parish  of  St.  Luke,  in  the  county  of  Middlesex,  and  also  entitled  to  two 
several  sums  of  £500,  four  per  cent.  Bank  annuities,  and  £1100  three  per  cent,  re- 
duced Bank  annuities,  my  will  is,  that  she  shall  with  all  convenient  speed  after  my 
decease,  at  the  expense  of  my  said  estate,  assign  and  make  over  unto  my  said  trustees 
all  her  right  and  interest  therein,  and  in  lieu  thereof  I  direct  tliat  my  said  trustees 
do  immediately  after  my  decease,  out  of  my  personal  estate,  set  apart  and  purchase  in 
their  names  so  much  capital  stock  in  the  public  funds  as  shall  be  sufficient  to  pay  out 
of  the  dividends  or  annual  produce  thereof  a  clear  yearly  sum  of  £1000  unto  my  said 
wife  and  her  assigns,  for  and  during  the  term  of  her  natural  life,  or  so  long  as  she 
shall  remain  my  widow,  for  her  and  their  own  use  and  benefit,  and  from  and  imme^ 
diately  after  the  decease  or  marriage  of  my  said  wife,  whichever  shall  first  happen, 
that  my  said  trustees  shall  stand  possessed  of  the  said  capital  stock  so  set  apart  as 
aforesaid,  in  trust  for  my  five  sons,  Henry  Robert  Pearson,  Frederick  Burnet  Pearson, 
Edwin  Pearson,  Arthur  Hugh  Pearson,  and  William  Wilberforce  Pearson,  and  tlieir 
respective  issue  (if  any,)  to  be  divided  amongst  them  in  equal  shares  and  proportions, 
auch  issue  to  take  per  stirpes  and  not  /Jfr  capita.     And  I  direct  my  trustees  to  set 
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apart  and  purchase  in  their  names  so  much  capital  stock  in  the  public  funds  as  sliull 
amount  to  tlie  sum  of  £4000  sterling  ;  and  from  time  to  time  to  pay  tlie  annual 
produce  thereof  into  the  hands  of  my  daughter  Siuali  Ann,  the  wife  of  George  (iisborne 
Babington,  during  her  coverture:  and  after  her  death,  I  direct  that  my  said  trustees 
shall  [330]  stand  possessed  of  the  same  capital  stock  so  set  apart  as  aforesaid,  in  trust 
for  my  said  five  sons,  Henry  Robert  Pearson,  Frederick  Burnet  Pearson,  Edwin  Pear- 
son, Arthur  Hugh  Pearson,  and  William  Wilberforce  Pearson,  and  their  respective 
issue  (if  any,)  to  be  divided  amongst  them  in  equal  shares  and  proportions,  such  issue 
to  take  per  stirpes  and  not  per  capita.  He  also  directed  a  similar  investment  for  the 
payment  of  a  yearly  sum  of  ,£600  to  his  daughter  Frances  Medley  Pearson,  for  her  life ; 
— after  the  decease  of  my  said  daughter  Frances  Medley  Pearson,  I  direct  that  my  said 
trustees  shall  stand  possessed  of  the  same  capital  stock  so  set.  apart  as  aforesaid,  in 
trust  for  my  said  five  sons,  Henry  Robert  Pearson,  Frederick  Burnet  Pearson,  Edwin 
Pearson,  Arthur  Hugh  Pearson,  and  William  Wilberforce  Pearson,  and  their  issue  (if 
any,)  to  be  divided  amongst  them  in  equal  shares  and  proportions,  such  issue  to  take 
per  stirpes  and  not  per  capita.  He  then  directed  another  investment  for  the  payment 
of  a  yearly  sum  of  £50  to  his  sister-in-law.  Miss  Ann  Norman,  for  and  during  the  term 
of  her  natural  life ;  or  so  long  as  she  shall  remain  sole  and  unmarried  ;  and  from  and 
immediately  after  her  decease  or  marriage,  whichever  shall  first  happen,  I  direct  that 
the  same  capital  stock  may  fall  into  and  be  considered  as  part  of  the  residue  of  my  per- 
sonal estate  hereinafter  mentioned.  And  I  direct  that  in  case  my  personal  estate  shall 
not  be  sufficient  for  the  purpose  of  carrying  into  execution  the  trusts  hereby  declared 
thereof,  that  my  said  dear  wife  Sarah  Pearson  shall  receive  her  said  yearly  sum  of 
£1000  free  and  clear  of  any  deductions  to  be  made  thereout  for  or  on  account  of  any 
deficiency  which  may  happen  in  my  said  personal  estate,  and  tliat  such  deficiency 
may  fall  upon  the  portions  of  my  said  children,  Sarali  Ann  Babington,  Henry  Robert 
Pear-[331]-son,  Frederick  Burnet  Pearson,  Edwin  Pearson,  Arthur  Hugh  Pearson, 
and  William  Wilberforce  Pearson,  in  equal  shares  and  proportions.  Also,  I  give 
and  bequeath  all  the  rest,  residue  and  remainder  of  my  monies,  securities  for  money, 
stock  in  the  public  funds,  goods,  chattels,  personal  estate  and  effects,  of  what  nature  or 
kind  soever  not  hereinbefore  by  me  bequeathed,  unto  my  said  trustees,  their  executors, 
administrators  and  assigns,  in  trust  for  my  said  five  sons,  Henry  Robert  Pearson. 
Frederick  Burnet  Pearson,  Edwin  Pearson,  Arthur  Hugh  Pearson,  and  William  Wil- 
berforce Pearson,  and  their  respective  issue  (if  any,)  such  issue  to  take  per  stirpes 
and  not  per  capita,  to  be  divided  amongst  them  in  equal  shares  and  proportions,  the 
shares  of  such  of  them  as  shall  have  attained  the  age  of  twenty-one  years  to  be  paid  to 
them  respectively  forthwith  after  my  decease,  and  the  shares  of  such  of  them  as  shall 
be  under  the  age  of  twenty-one  years  to  be  paid  to  them  when  and  as  they  shall  re- 
spectively attain  such  age  of  twenty-one  years. 

At  the  time  of  the  date  of  the  will,  and  of  the  death  of  the  testator,  the  Appellant. 
Henry  Robert  Pearson,  one  of  the  sons  of  the  testator,  was  married,  and  at  each  of  those 
times  had  living  four  children,  namely,  the  Respondents,  Henry  John  Pearson, 
Frederick  Thorpe  Pearson,  Alfred  Pearson,  and  Mary  Arabella  Pearson. 

The  Appellants,  Frederick  Burnet  Pearson,  Edwin  Pearson,  Arthur  Hugh  Pearson, 
and  William  Wilterforce  Pearson,  the  said  sons  of  the  testator,  were  respectively 
unmarried.     Frances  Medley  Pearson  died  in  the  lifetime  of  the  testator. 

The  testator  was  at  the  time  of  his  death  possessed  of  very  considerable  personal 
property. 

In  the  month  of  July  1826,  the  Appellants,  together  [332]  with  George  Gisborne 
Babington  and  Sarah  Ann  his  wife,  Sarah  Pearson  and  Ann  Norman,  filed  their  bill  in 
the  Court  of  Chancery  against  the  Respondents  ;  and  prayed  that  tJie  will  might  be 
established,  and  the  trusts  thereof  declared  and  carried  into  execution  under  the 
direction  and  authority  of  the  Court;  and  that  an  account  might  be  taken  of  the 
personal  estate  and  effects  of  the  testator,  and  of  the  funeral  and  testamentai-y  ex- 
penses ;  and  that  the  clear  residue  of  his  estate  might  be  applied  upon  the  trusts  and 
towards  the  purposes  in  and  by  the  will  directed.  Sarah  Pearson  died  before  the 
Respondents  had  put  in  their  answer.  A  supplemental  bill  stating  the  fact  of  her 
death  was  then  filed,  and  on  the  7th  of  December  1S26  the  Respondents,  James 
Stephen  the  younger,  and  Zacliary  Macaulay,  put  in  their  joint  answer  to  the  said 
original  and  supplemental  bills,  and  submitted  to  act  as  the  said  Court  should  direct. 
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On  the  2l8t  of  December  1826  the  cause  came  on  for  hearing  before  his  Honor 
the  Master  of  tlie  Rolls,  when  the  usual  decree  referring  it  to  the  Master  to.  take  an 
account  of  tlie  testator's  estate  was  pronounced.  The  Master  rejiorted  that  the  Re- 
spondents had  complied  with  tlie  directions  in  the  will,  as  to  the  payment  of  debts 
and  the  purchase  of  stock,  and  the  case  then  stood  for  further  directions  to  ascertain 
the  right*  of  tlie  respective  parties. 

The  cause  came  on  for  hearing  for  further  directions  on  the  said  Master's  report, 
before  the  Master  of  the  Rolls,  upon  the  28th  day  of  March  1828,  when  his  Honor  was 
pleased  to  declare  that  each  of  them  the  Appellants  was  under  the  will  of  the  said 
testator  John  Pearson  entitled  to  the  interest,  dividends,  and  annual  proceeds  of  one 
fifth  part  of  the  principal  money,  the  interest  whereof  was  by  the  said  [333]  will 
directed  to  be  paid  to  the  said  Sarah  Pearson  during  her  life,  and  to  take  and  receive 
the  interest,  dividends  and  annual  proceeds  of  such  one-fifth  part  of  the  said  principal 
money  for  and  during  the  term  of  his  natural  life  ;  and  that  upon  the  respective  deatlis 
of  the  appeHants,  tlie  one-fifth  part  or  share  of  the  said  principal  money,  to  the 
dividends  whereof  such  one  so  dying  was  thereinbefore  declared  to  be  entitled  for  his 
life,  would  be  to  be  divided  in  equal  shares  and  proportions  amongst  all  and  every  the 
child  or  children  of  such  one  so  dying  as  aforesaid  :  and  that  upon  the  death  of  Sarah 
Ann  Babington  each  of  the  Appellants  who  should  be  then  living  would  be  entitled 
to  the  interest,  dividends,  and  annual  proceeds  of  one  fifth  part  of  the  capital  stock 
directed  by  the  will  to  be  purchased  with  the  sum  of  £4000  sterling,  and  which  said 
sum  of  £4000  sterling  had  been  invested  in  the  purchase  of  £5055  5s.  lOd.  three  per 
cent,  reduced  Bank  annuities  :  and  to  take  and  receive  the  said  interest,  dividends 
and  annual  proceeds  of  the  said  one-fifth  part  of  the  said  last-mentioned  stock  for 
and  during  the  term  of  his  natural  life;  and  that  upon  tlie  respective  deaths  of  the 
Appellants,  the  one-fifth  part  or  share  of  the  said  stock,  to  the  dividends  whereof  such 
one  so  dying  would  in  the  event  aforesaid  become  entitled,  would  be  to  be  divided  in 
equal  shares  and  proportions  amongst  all  and  every  the  child  and  children  of  such  one 
so  dying  as  aforesaid  ;  and  that  in  case  any  or  either  of  them  tlie  Appellants  should 
depart  this  life  before  the  death  of  the  said  Sarah  Ann  Babington,  leaving  a  child 
or  children,  the  share  or  shares  of  them  or  him  so  dying  would  upon  the  death  of  the 
said  Sarah  Ann  Babington  as  aforesaid,  be  to  be  divided  ajnongst  the  respective 
children  of  them  or  him  so  dying  ;  or  if  only  one  child  in  each  case,  then  tlie  [334] 
whole  to  tliat  one  child  ;  and  that  each  of  them  the  Appellants  was  entitled  to  the 
interest,  dividends  and  annual  proceeds  of  one  fifth  ]iart  of  the  principal  money,  the 
interest  whereof  was  by  the  said  will  directed  to  be  paid  to  the  said  testator's  daughter 
Frances  Medley  Pearson,  during  her  life,  and  to  take  and  receive  the  said  interest, 
dividends  and  annual  proceeds  of  the  said  one-fifth  part  of  tlie  said  principal  money 
for  and  during  the  term  of  his  natural  life;  and  that  upon  the  respective  deaths  of 
the  Appellants,  the  one^fifth  part  or  share  of  the  said  principal  money,  to  the  divi- 
dends whereof  sucli  one  so  dying  as  aforesaid  was  thereinbefore  declared  to  be  so 
entitled  for  his  life,  would  be  to  be  divided  in  equal  shares  and  proportions  amongst 
all  and  every  the  child  and  children  of  such  one  so  dying  as  aforesaid  ;  and  that  upon 
the  death  of  the  said  Ann  Norman,  each  of  them  tlie  Appellants  who  should  be  then 
living  would  be  entitled  to  the  interest,  dividends  and  annual  proceeds  of  one  fifth 
part  of  the  said  £166(5  l-'^s.  4d.  three  per  cent.  Consolidated  Bank  annuities,  and  to 
take  and  receive  the  said  interest,  dividends  and  annual  produce  of  the  one-fifth  part 
of  the  said  stock  for  and  during  the  term  of  his  natural  life;  and  that  upon  the 
respective  deatlis  of  the  Appellants,  the  one-fifth  part  or  share  of  the  said  stock,  to 
the  dividends  of  which  such  one  so  dying  was  as  aforesaid  declared  to  be  entitled  for 
life  expectant  upon  the  decease  of  the  said  Ann  Norman,  would  be  to  be  divided  in 
equal  shares  and  proportions  amongst  all  and  every  the  child  and  children  of  such 
one  so  dying  as  aforesaid  ;  and  in  case  all  or  any  of  them  the  Appellants  should 
depart  this  life  in  the  1  i  Petinie  of  the  said  Ann  Norman,  leaving  any  child  or  children 
respectively,  then  the  said  parts  or  shares,  part  or  share,  of  the  said  sum  of  £1666 
1.3s.  4d.  three  per  [335]  cent,  consolidated  Bank  annuities,  to  the  interest  and  divi- 
dends of  which  each  of  them  the  Appellants  would  have  been  respectively  entitled  for 
life  as  aforesaid,  was  to  be  equally  divided  amongst  the  respective  children  of  such 
of  them  as  should  be  then  deceased,  or  if  any  or  either  of  them  the  Appellants  should 
be  then  dead,  leaving  but  one  child,  then  and  in  that  case  such  child  would  take  the 
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whole  share  of  which  the  fatlier  would  have  been  entitled  in  such  case  to  uie  dividends 
for  his  life  as  aforesaid ;  and  that  each  of  them  tlxe  Appellants  was  entitled  to  take 
and  receive  the  interest,  dividends  and  annual  proceeds  of  one  fifth  part  or  share  of 
the  residue  of  the  said  testator's  personal  estate,  for  and  during  the  term  of  his 
natural  life;  and  that  upon  the  respective  deaths  of  the  Appellants,  the  one-fifth  part 
to  the  dividends  whereof  such  one  so  dying  was  as  aforesaid  entitled  for  life,  would  be 
to  be  divided  in  equal  shares  and  proportions  amongst  all  and  every  the  child  or 
cliildren  of  such  one  so  dying  as  aforesaid,  the  shares  of  such  of  the  said  children  as 
should  at  tlie  death  of  their  said  father  have  attained  the  age  of  twenty-one  years,  to 
be  paid  to  him,  her  or  them  respectively,  immediately  upon  the  decease  of  tlieir  said 
father,  and  the  shares  of  such  of  the  said  children  as  should  not  have  attained  that 
age,  to  be  paid  to  them  respectively,  when  and  as  tliey  should  severally  attain  that  age. 

On  the  17th  day  of  February  1830  the  decree  was  duly  signed  and  enrolled. 

From  this  decree  an  appeal  was  made,  for  tlie  following  reasons:  Because  it  is 
evident,  that  according  to  the  true  construction  of  the  said  will  the  Appellants  are 
severally  absolutely  entitled  to  one  fifth  part  of  the  principal  sum,  the  dividends 
whereof  are  directed  by  the  said  will  to  be  paid  to  the  said  Sarali  [336]  Pearson 
during  lier  life;  to  one  fifth  part  of  tlie  said  sum  of  £5055  5s.  lOd.  three  per  cent, 
annuities,  upon  the  deatli  of  the  said  Sarah  Ann  Babington  ;  and  also  to  one  fifth 
part  of  the  principal  money,  the  interest  whereof  is  by  the  said  will  directed  to  be 
paid  to  the  said  Frances  Medley  Pearson  during  her  life  ;  and  also  to  one  fifth  part 
of  the  said  £1666  13s.  4d.  three  per  cent,  annuities  upon  the  deatli  or  marriage  of 
the  said  Ann  Norman  ;  and  also  to  one  fifth  part  of  the  residue  of  the  said  testator's 
personal  estate. 

Tlie  Respondents  submitted  tliat  the  decree  was  good,  "  Because  it  would  be 
contrary  to  the  manifest  intention  of  tlie  testator,  and  the  legal  construction  of  the 
words  in  which  he  has  expressed  the  same  in  his  will,  for  the  Appellants  to  take  any 
interest  in  the  testator's  personal  estate  beyond  what  is  given  to  tliem  by  the  said 
decree." 

Sir  Edward  Sugden  and  Mr.  Pepys,  for  the  Appellants,  contended  that  this  was 
an  absolute  gift  to  each  of  the  testator's  sons,  in  each  of  the  instances  in  which  they 
were  referred  to.  He  cited  the  case  of  Wilkinson  v.  Snut-h,  7  Term  Rep.  555,  where, 
under  a  bequest  O'f  a  term  of  years,  "  to  A.  and  the  heirs  of  his  body,  and  to  their  heirs 
and  assigns  for  ever,  but  in  default  of  such  issue  then  after  his  decease  to  B.  and  his 
heirs  for  ever,"  it  was  held  that  A.  took  a  life-estate  with  a  contingent  limitation  to 
the  heirs  of  his  body,  and  that  A.  dying  without  issue  the  limitation  was  good  by  way 
of  executor}'  devise.  The  same  principle  was  adopted  in  the  case  of  liiMer  v. 
Onimauey,  i  Russ.  70.  The  testator  there  bequeathed  "  unto  and  amongst  all  and 
every  the  child  and  children  of  his  late  brother  Jacob  Butter,  deceased,  and  their  issue, 
except  his  nephew,  Bernard  Butter,  the  sum  of  £2000  to  be  equally  di-[337]-vided 
amongst  them,  share  and  share  alike,"  to  be  paid  witliin  twelve  months  after  his 
decease.  The  suit  was  instituted  by  the  only  children  of  Jacob  Butter  living  at  the 
testator's  death,  or  at  the  date  of  his  will.  The  question  was  whether  the  plaintiffs 
took  the  £2000  absolutely,  or  whether  their  issue  and  the  issue  of  tlie  deceased  children 
of  Jacob  Butter,  or  any  of  such  issue,  had  any  interest  in  the  bequest.  The  Master  of 
the  RoUs  held  that  tlie  legacy  of  £2000  vested  absolutely  in  the  tJiree  children  of  Jacob 
Butter  who  were  living  at  the  testator's  death,  to  the  exclusion  both  of  the  issue  of 
those  tliree  children  and  of  the  issue  of  such  children  of  Jacob,  the  brother,  as  died 
in  the  testator's  lifetime.  They  also  cited  Rohinxon  v.  Tickell.  8  Ves.  142,  and  on  the 
authority  of  all  those  cases  contended  that  the  children  of  the  testator,  living  at  the 
death  of  the  testator,  upon  arriving  at  the  age  of  twenty-one  took  an  absolute  life- 
interest  in  this  property,  and  that  in  ca.se  any  of  them  had  died  before  the  death  of 
the  testator  his  share  of  the  fund  would  have  gone  to  such  of  his  children  as  were 
living  when  the  fund  came  into  possession.  The  question  was,  whether  the  word 
"  them,"  in  the  residuary  clause  of  the  will,  included  the  children  and  grandchildren 
of  the  testator.  The  intention  of  the  testator  was  evidently  to  give  a  fifth  share  of 
the  property  to  each  of  his  five  sons,  and  to  their  respective  issue.  The  grandchildren 
of  the  testator  could  only  take  by  substitution,  and  not  by  limitation  as  in  tlie  case 
of  Christuphf.rson  v.  Kaylor,  1  Merivale,  where  tlie  bequest  was  to  "  each  and  every 
the  child  and  children  of  my  brother  and  sisters  which  shall  be  living  at  the  time  of 
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my  deatli ;  but  if  any  child  and  children  of  my  said  brotlier  and  sisters  shall  happen 
to  die  in  my  lifetime,  and  leave  issue,  tlien  the  legacy  or  legacies  hereby  [338]  in- 
tended for  such  child  or  children  so  dying  shall  be  for  his,  her  or  tueir  issue."  The 
issue  were  held  to  take  only  by  substitution.  Therefore  only  the  issue  of  such  children 
as  were  living  at  the  date  of  the  will  were  entitled  in  the  event  of  the  death  of  their 
respective  parents  during  the  testator's  lifetime.  The  intention  of  the  testator  was 
clearly  manifested  in  this  ea.'^e  by  the  special  terms  he  had  employed  in  describing  the 
manner  in  which  the  property  should  vest  in  the  five  objects  of  his  bounty  ;  but  if  the 
present  construction  were  to  prevail  that  intention  would  be  utterly  defeated. 

Mr.  Jacob,  and  Mr.  Parke,  on  behalf  of  the  Respondents,  contended  that  by  the 
true  construction  of  the  will  the  Appellants  were  only  entitled  to  a  life^interest  in 
tliis  property,  and  they  denied  that  the  grandchildren  took  by  substitution  only. 
They  cited  the  case  of  Jackson  v.  Jackson,  1  Ves.  Sen.  217,  where  the  Chancellor 
changed  the  word  '"  or  "  into  "  and,"  for  the  purpose  of  making  a  legacy  of  this  kind 
vested  in  their  grandchildren.  In  the  same  manner  in  the  case  of  yeu-man  v.  -A  ight- 
ingaJe,  1  Cox,  341,  where  the  testator  gave  "  £500  to  the  sole  use  of  N.,  or  of  her 
children  for  ever,"  it  was  held  that  N.  took  only  an  interest  for  life  in  the  =£500,  and 
that  it  belonged  to  her  children  after  her  death.  The  case  of  EccaM  v.  Brooke,  2  Cox, 
214,  very  much  resembled  the  present.  In  that  case  there  was  a  bequest  of  stock  to 
trustees,  in  trust  after  the  deatli  of  A.  to  transfer  the  same  to  and  amongst  "  all  and 
every  the  nephews  and  nieces  that  should  be  then  living  ;  tO'  wit,  B.  or  her  children, 
or  C.  or  his  children,  or  D.  or  his  children,  or  E.  or  his  children,  or  F.  or  her  children, 
to  be  equally  divided  among  them,  share  and  share  alike.  The  fund  was  [339]  held  to 
be  equalh-  devisable  among  such  nephews  and  nieces,  and  their  children,  as  were  liv- 
ing at  the  time  of  the  death  of  A.  So  that  there  being  but  one  niece,  and  two  children 
of  another  niece  then  living,  they  took  the  property  in  thirds.  The  Court  in  that 
case  converted  all  the  word  or  in  every  instance  into  and.  The  case  of  Butter  v. 
Ommaney  did  not  proceed  upon  the  ground  of  substitution.  In  the  present  instance 
the  question  was,  whether  the  children  took  or  not  an  absolute  interest.  The  same 
words  would  not  bear  the  same  construction  when  relating  to  real  as  when  relating  to 
personal  property.  The  question  was  as  to  the  meaning  of  the  word  "  issue,"  whether 
it  was  a  word  of  purchase  or  of  limitation.  If  the  latter,  the  issue  would  take  by 
succession.  That  question  was  to  be  determined  by  the  evident  intention  of  the 
testator.  In  the  case  of  Doe  d.  Cooper  v.  CoUis,  4  Term  Rep.  294,  Lord  Kenyon  said, 
that  in  a,  w-ill  the  word  ''  issue  "  was  either  a  word  of  purchase  or  of  limitation,  as 
would  best  effectuate  the  devisor's  intention.  In  Knight  v.  Ellis,  2  Brown's  Chan. 
Cas.  569,  it  was  treated  as  a  word  of  purchase.  The  testator  there  gave  the  accumula- 
tion of  rents  till  A.  should  attain  twenty-one,  to  be  laid  out,  and  to  permit  A.  to  re- 
ceive the  interest  during  his  life  :  after  his  death  the  monies  to  go-  to  the  issue  male  of 
A.,  and  in  default  of  A.  having  issue,  to  the  plaintiffs.  A.  died  without  issue  :  had  he 
had  any,  the  Court  said  they  would  have  taken  as  purchasers.  In  the  case  of  Wi]snn 
V.  Vansittnrt.  Ambler,  562,  there  was  a  bequest  "  to  A.  and  his  heirs  male,  equally  to 
be  divided  amongst  them,  share  and  share  alike,"  and  it  was  construed  to  be  a  be- 
quest to  A.  for  life,  remainder  to  his  children  equally.  The  same  principle  was 
adopted  in  Hockley  v.  Mairbrey,  1  Ves.  jun.  142  ;  and  in  Jacobs  v.  Arnyatt,  4  BrowTi's 
Chan.  Cas.  541,  [340]  where  there  was  a  devise  of  personal  estate  to  A.,  to  be  placed 
at  interest  till  A.  should  attain  twenty-one  or  marry,  then  to  be  paid  to  her  for  her 
use  during  her  natural  life,  and  immediately  after  her  decease  to  the  hell's  of  her 
body,  equally  to  be  divided  between  them,  share  and  share  alike,  and  in  default  of 
such  issue  to  the  testatrix's  brother  ;  it  was  held  that  an  estate  for  life  only  existed 
in  A.  In  the  present  case  it  was  impossible  tO'  say  that  there  were  ani-  words  of  sub- 
stitution, or  any  by  which  a  r/im-ii  estate-tail  was  given  to  the  children  of  the  testator, 
but  it  was  evidently  the  intention  of  the  testator  that  his  sons  should  only  take  a  life- 
interest  in  the  piroperty. 

Sir  E.  Sugden  in  reply  said,  that  Xewman-  v.  X-ightingale  had  long  since  been 
overruled,  and  that  Crook  v.  De  Vandes,  9  Yes.  established  that  a  gift  to-  A.  or  his 
children  was  a  gift  to  them  that  would  take  effect  by  substitution. 

The  Lord  Chancellor  (July  11)  said,  that  in  this  case  there  appeared  to  have  been 
a  mistake  in  the  judgment  of  the  Court  below.  It  was  not  necessary  to  take  further 
time  to  consider  the  case,  for  there  was  no'  making  sense  of  the  will  unless  it  was 

754 


NETTERVILLE  PEERAGE. — BLOOMFIELD  PEERAGE  [1831]      II  DOW  &  CLARK. 

construed  so  as  to  create  an  absolute'  grift  tO'  tlie  testator's  five  sons.  It  was  clear  that 
tlie  issue  of  any  one  of  those  sons  would  at  the  death  of  the  testator  take  by  sul> 
stitution  if  the  son  himself  should  at  that  time  !«?  dead.  But  on  the  other  <rround  the 
case  was  equally  clear  ;  and  it  was  evident  that  in  the  hurry  of  the  la-st  day  of  the  sit- 
tings the  attention  of  the  Master  of  the  Rolls  had  not  been  fully  drawn  to  the  terms  of 
the  will.  The  ease  of  Butter  v.  Omiiianey  could  not  stand  for  law  if  the  present  de- 
cision was  good,  and  that  case  had  always  Iwen  deemed  of  good  [341]  authority. 
He  should  advise  their  Lordships  to  find  that  this  was  an  absolute  gift  of  the  pro- 
perty,  taken  in  the  order  mentioned  in  the  will,  to  be  paid  at  the  time  and  in  the 
manner  specified  to  the  testator's  sons  living  at  the  time  of  his  decease;  but  if  any 
of  the  said  sons  was  at  that  time  dead,  then  to  go  to  the  issue  of  that  soti,  such  issue 
to  take  as  the  stirpes  would  have  taken,  and  not  on  a  division  per  eapita.  That  con- 
struction was  the  only  one  that  would  not  counteract  any  intention  of  tlie  testator.* 
Judgment  of  the  Court  below  reversed. 


[342]  IN  THE  COMMITTEE  OF  I'RIVILEGES. 

Nbtterville  Peerage. 

Mr.  Russel,  who  appeared  for  the  claimant  in  this  case,  mentioned,  while  going 
through  the  pedigree,  that  their  Lordships  House  had  been  furnished  with  copies  of 
certain  wills  that  formed  part  of  the  proof  for  the  claimant. 

The  Lord  Chancellor  said  that  that  House  was  more  exact  tlian  Courts  of  Law  as 
to  documentaiy  evidence.  In  Courts  of  Law  certified  extracts  from  the  parish-books, 
or  examined  copies  of  entries  in  them,  were  received  as  evidence,  but  that  Hou.se  re- 
quired the  ]x>oks  themselves  to  be  produced,  and  it  had  always  been  the  custom  of 
their  Lordships  to  require  the  wills  themselves,  and  not  to  be  satisfied  with  copies  of 
them,  however  well  attested. 

The  Earl  of  Eldon  observed,  that  their  Lordships  always  required  the  wills  them- 
selves, unless  there  was  proof  of  their  actual  loss  or  destruction  ;  and  he  mentioned  a 
case  on  the  northern  circuit,  where  in  one  trial  a  decision  had  been  given  one  way  on 
the  production  of  the  copy  of  a  will,  but  where  the  decision  had  been  the  otlier  way 
when  the  will  itself  was  afterwards  produced. 

Lord  Wynford  was  also  of  opinion  tiiat  the  House  of  Lords  would  not  be  satisfied 
with  any  thing  but  the  original  wiUs  themselves,  and,  as  a  proof  that  the  [343'' 
originals  ought  always  to  be  produced,  he  referred  to-  a  case  at  Taunton,  where  the 
words  of  a  will  would  have  given  a  fee,  but  on  the  production  of  the  will  itself,  and 
on  examining  it  against  tlie  light,  it  was  distinctly  seen  that  these  words  had  been 
written  in  after  the  erasure  of  other  words  that  only  gave  a  life^estate. 

It  was  afterwards  stated,  that  the  law-officers  of  the  Crown  in  Ireland  had  had 
these  instruments  produced  wlien  the  claim  was  submitted  to  them  for  their  report, 
but  their  Lordships  held  that  that  was  not  sufficient  to  satisfy  the  rules  of  the  House, 
and  they  therefore  could  only  consent  to  hear  counsel  on  this  case,  subject  tO'  his  under- 
taking to  produce  the  original  wills  to  their  Lordships,  and  also  subject  to  any 
objections  that  might  arise  on  their  production. 


[344]  IN  THE  COMMITTEE  OF  PRIVILEGES. 

Case  op  the  Blooufield  Peerage. 

[See  2  St.  Tr.  N.S.  905.     See  Fermay's  {Lord)  claim  to  vote,  1856,  5  H.  L.  C.  716.] 

Where  three  Irish  peerages  are  considered  extinct,  and  a  new  creation  takes 
place,  after  which  one  of  tliese  peerages  is  revived,  the  new  creation  is  valid 

*  As  to  the  order  made  in  tliis  ca.se,  see  note  ante  2  Dow   and  CI.  328.     The  order 
is  set  out  in  full  in  5  Bli.  N.S.  218. 
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under  tJie  Act  of  Union  with  Ireland,  but  the  Crown's  right  again  to  create 
a  new  peerage  will  be  suspended  till  the  full  number  of  vacancies  has  occurred. 

In  this  case  Benjamin  Lord  Baron  Bloomiield  claimed  to  have  a  right  to  vote  at 
the  election  of  representative  Peers  for  Ireland.  The  question  on  tlie  validity  of 
his  claim  arose  on  the  following  facts:  In  the  month  of  May  1825  Sir  Benjajuiu 
BloomtieJd  was  created  by  patent  a  Baron  of  the  kingdom  of  Ireland,  by  the  title 
of  Baron  Bloomfield  of  Oakhampton  and  Redwood,  in  tlie  county  of  Tipperaiy. 
The  patent  recited  that  three  jieerage*  had  become  e.vtinct,  namely,  those  of  Patrick 
Earl  of  Roscommon,  of  T.  J.  Warren  Viscount  Bulkely,  and  of  Sylvester  Douglas 
Baron  Glenbervie,  no  claim  having  been  put  in  for  the  Roscommon  peerage  (that 
which  had  most  recently  become  extinct)  for  above  a  j-ear  after  tlie  death  of  the 
late  earl.  By  the  fourth  article  of  the  Act  of  Union  with  Ireland  it  is  provided, 
"  That  if  any  peerage  shall  at  any  time  be  in  abeyance,  such  peerage  shall  be 
deemed  and  taken  as  an  existing  peerage;  and  no  peerage  shall  be  deemed  extinct 
unless  on  default  of  claimants  to  the  inheritance  of  such  peerage  for  the  space  of 
one  year  from  the  deatli  of  the  person  who  shall  have  been  last  possessed  tliereof  ; 
and  if  no  claim  shall  be  made  to  the  inheritance  of  such  peerage,  in  such  form  and 
manner  as  may  from  time  to  time  be  prescribed  by  the  House  of  Lords  of  the 
United  King-[345]-dom,  before  the  expiration  of  the  said  period  of  a  year,  them 
and  in  that  case  such  peerage  shall  be  deemed  extinct;  provided  that  nothing  herein 
shall  exclude  any  person  from  afterwards  putting  in  a  claim  to  the  peerage  so  deemed 
extinct;  and  if  such  claim  shall  be  allowed  as  valid  by  judgment  of  the  House  of 
Lords  such  peerage  shall  be  considered  as  revived  ;  and  in  case  any  new  creation 
of  a  peerage  of  that  part  of  the  United  Kingdom  called  Ireland  shall  have  taken  place 
in  tlie  intei-val,  in  consequence  of  the  supposed  extinction  of  such  peerage,  then 
no  new  right  of  creation  shall  accrue  to  His  Majesty  in  consequence  of  the  next 
extinction  which  shall  take  place  of  any  peeo-age  of  Ireland." 

By  a  judgment,  dated  19  June  1828,  of  the  House  of  Lords,  it  was  declared 
that  Michael  James  Robert  Dillon  had  proved  his  claim  to  the  title  of  the  Earl  of 
Roscommon. 

In  consequence  of  this  decision,  it  appeared  that  the  Bloomfield  Peerage  had  been 
granted  when  only  two  j^eerages  were  actually  extinct. 

The  peerage  of  John  Earl  of  Carhaxupton  became  extinct  on  his  death  on  the 
I7th  of  March  1829,  and  was  the  next  extinction  after  the  decision  on  the  Roscommon 
case. 

Three  peerages  of  Ireland,  in  addition  to  that  of  Carhampton,  have  since  become 
extinct;  viz.  Henry  Earl  of  Barrymore,  Frederick  Earl  of  Ulster,  Eyre,  Bai-on  of 
Castlecoote. 

On  the  31st  of  Dec.  1830  a  patent  issued,  reciting  these  facts,  and  containing 
a  gi-ant  of  the  dignities  of  a  Baron  and  Viscount  of  Ireland  to  Standish  O'Grady, 
of  Rockbarton,  by  the  name  of  Baron  O'Grady,  of  Rockbartou,  and  Viscount  GuiUa- 
more,  of  Cahir  Guillamore,  in  Limerick. 

[346]  I'uder  these  circumstances  the  question  was,  -whefther  the  grant  of  the  Bloom- 
field Peerage  could  be  sustained.  That  grant  had  been  made,  when,  in  fact,  only  two 
peerages  were  extinct;  and  the  Act  of  Union  had  in  the  first  place  declared  that 
no  new-  creation  should  be  made  till  three  peerages  were  extinct;  and  had  after- 
wards provided  for  tlie  restraint  of  the  Royal  Prerogative  if  a.  new  creation  should 
be  made  under  circumstances  like  the  present,  but  had  said  nothing  as  to  the 
validity  of  such  new  creation. 

The  case  was  referred  by  the  Crown  to  the  House  of  Lords,  and  counsel  were  heard 
before  the  Committee  of  Privileges,  to  whom  the  House  had  referred  it 

The  Lord  Chancellor  (July  13) :  This  was  clearly  a  casus  omissus  in  the  Act  of 
Union,  which  in  this  respect  their  Lordships  were  bound  to  construe  in  favour  of 
the  Crown,  as  the  Crown  possessed,  but  for  this  restriction,  the  undoubted  power 
of  creating  as  many  peers  as  it  might  choosie.  Now  it  was  a  rule  of  law,  that  a 
restriction  on  the  exercise  of  any  power  legally  vested  in  a  private  individual 
must  be  construed  strictly,  still  more  must  it  be  sO'  construed  in  the  case  of  the 
Crown.  Unless  the  case  on  which  the  restriction  was  to  operate  was  exactly  men- 
tioned it  would  not  be  included  in  the  restriction.  A  restriction  imposed  by  Act 
of    Parliament   upon    all   corporations   sole,   though   the   Crown    was    undoubtedly 
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a  corporation  sole,  would  not  include  the  Crown  unless  it  was  specially  mentioned. 
Grants  were  generally  construed  against  the  grantee  ;  but  in  this,  as  in  other  respects, 
the  Crown  was  an  exception  to  the  general  rule,  and  all  grants  to  which  the  Crown 
was  a  party  were  to  be  construed  in  favour  of  the  Crown.  These  alone  would  be 
sufficient  i-«asons  to  decide  the  pre.sent  [347]  case  if  it  stood  in  </ubin.  It  did  not, 
however,  appear  to  do  so.  The  Legislature  had  said  that  the  Crown  should  only 
create  a  peer  in  a  certain  event,  and  it  had  then  provided  that  if  the  Crown,  having 
reason  to  believe  that  that  event  had  happened,  should  make  a  new  creation,  the 
power  of  the  Crown  should  be  suspended  until  certain  other  events  had  happened, 
but  it  did  not  pretend  to  say  that  the  new  peerage  thus  created  should  be  considered 
as  a,  void  act  of  the  Crown.  The  only  effect  was  that  the  new  peerage  would,  so  to 
speak,  be  carried  to  the  debit  of  thu  Crown's  privilege,  and  would  render  one  vacancy 
more  than  the  usual  number  necessary  before  the  Crown  could  again  exercise  its 
prerogative.  Uniless  this  constrlietioii  was  put  upon  the  clause  in  tlie  Act  of 
Union  there  would  be  no  means  of  knowing  when  the  Crowii  had  the  power  of  making 
an  Irish  peerage.  Under  these  circumstances  he  thought  it  was  fit  that  their  Lord- 
ships should  report  in  favour  of  the  claim. 

Lord  Wyuford :  If  he  had  the  least  doubt  upon  this  case  he  should  advise  their 
Lordships  to  adjourn  it  to  have  the  assistance  of  the  Attorney-General,  but  it  was 
too  plain  tO'  require  further  consideration.  Tiie  King's  right  to  confer  a  peerage 
existed  at  common  law,  and  that  privilege  could  only  be  affected  by  plain  and  direct 
words.  There  were  none  such  here.  The  King  having  once  exercised  his  prerogEi^ 
tive,  the  right  he  conferred  vested  in  the  newly-created  peer.  If  the  case  stopped 
there  it  would  be  sufficient,  for  the  party  could  not  now  be  deprived  of  his  rights 
as  a  peer,  as  those  rights  were  in  full  existence  when  the  peerage  was  made.  The 
Act  then  referred  to  a  dormant  claim  being  afterwards  allowed,  and  said  that  such 
a  peerage  should  be  considered  as  revived,  and  so  it  was,  but  not  [348]  so  as  to 
deprive  the  peer  who  had  been  created  in  the  mean  time  of  the  rights  that  he  would 
otherwise  be  entitled  to  enjoy.  The  only  efl'ect  of  such  revival  was  that  the  King's 
right  of  creation  would  be  suspended  for  a  further  time  than  if  the  revival  had  not 
taken  plac^e.  The  difficulty  would  arise  with  respect  tO'  the  next  peerage,  but  there 
could  be  none  with  respect  to  the  present  claimant.  The  King's  right  was  in  full 
force  when  he  exercised  it.  The  peerage  completely  vested  at  that  time,  and  it  could 
not  afterwards  be  divested  by  the  revival  of  one  of  the  peerages  then  considered 
extinct. 

Claim  allowed. 


[349]  APPEAL 

From  the  Court  of  Session. 

BUND  AS,— Appellant;  BVNDAS,— Respondent. 

[Mews'  Dig.  V.  1574.       See  Brndle  v.  Jiarri/,  1812,  2  Ves.  and  Bea.  127;  Allen  v. 

Anderson,  1846,  5  Hare  16.3.] 

General  F.  Dundas,  domiciled  in  Scotland,  and  possessed  of  a  real  estate  in 
England,  and  of  heritable  and  moveable  property  in  Scotland,  dies,  leaving 
a  trust  disposition  of  the  whole  of  his  subject,  heritable  and  moveable,  in 
favour  of  trustees,  in  which  they  are  directed  to  turn  the  whole  into  money, 
and  divide  the  proceeds  equally  among  his  four  children  ;  and  tlie  Deed  is 
executed  in  the  Scottish  form,  attested  by  two  witnesses.  This  not  being 
sufficient  tO'  convey  the  English  real  estate,  although  it  was  clear  that  it  was 
the  intention  of  the  Disponer  to  convey  it  along  with  the  rest  of  his  pro- 
perty to  the  trustees,  the  eldest  son  and  heir-at>law^  insisted  that  it  was  a 
nullity  as  to  the  English  estate,  and  that  he  was  entitled  to  take  that  as  heir- 
at-lii.w  to  his  father,  and  also  to  take  his  fourth  share  of  the  Scottish  property. 

Held  by  the  House  of  Lords,  affirming  an  unanimous  decision  of  tlie  Judges  of 
the  Second  Division  of  tlie  Court  of  Session,  that  the  heir-atrlaw  was  put  to 
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his  approbate  or  reprobatf  (election),  and  must  waive  all  objections,  and 
allow  the  trust-disposition  to  have  full  effect  as  to  the  whole  property,  accord- 
ing to  the  intent  of  the  Disponer,  or  take  nothing  under  tlie  disposition. 

General  Francis  Dundas,  being  entitled  to  a  i-eal  estate  in  England,  valued  at 
£1-4,000,  to  heritable  property  in  Scotland,  with  a  freehold  qualification,  valued  at 
£5700,  and  to  moveable  property,  in  Scotland,  valued  at  £31,500,  and  being 
domiciled  in  Sc-otland,  executed  a  deed  of  trust  and  settlement,  dated  [350]  April 
1818,  in  favour  of  trustees,  of  his  whole  property  without  restriction,  with  directions 
to  tliem  to  convert  tlie  whole  into  money,  and  to  divide  the  produce  (with  the  excep- 
tion of  a  provision  for  his  wife  in  case  she  survived)  equally  among  his  four  cliildren, 
two  sons  and  two*  daughters.  Thci  deed  was  in  the  Scottish  form,  attested  by  two 
witnesses,  and  by  the  English  law  was  inoperative  as  to  the  English  real  estate. 

In  1821  General  Dundas  died,  leaving  this  settlement  unaltered,  and  Wedder- 
burn  Dundas,  his  eldest  son  and  heir-at-law,  claimed  tlie  English  estate  as  undis- 
posed of,  and  also  a  fourth  share  of  the  Scottish  property. 

The  trustees  tlien  instituted  a  process  of  multiple-poinding,  exoneration  and 
declarator,  concluding  to  have  it  found  and  declared  that  Wedderburn  Dundas 
had  no  right  to  his  share  of  the  Scottish  property  under  the  trust-deed,  and  to  the 
English  estate  separately,  but  was  put  to  his  approbation  or  reprobation  (election^ 
The  facts  are  thus  concisely  and  accurately  stated  in  the  eondescendance  for  the 
younger  children  : 

I.  General  Francis  Dundas  died  at  Edinburgh  on  the  15th  day  of  January  1821, 
leaving  four  surviving  children  by  his  wife,  Mrs.  Eliza  Gumming  or  Dundas,  the 
condescenders,  and  their  elder  brother  Wedderburn  Dundas. 

II.  General  Dundas  was  a  native  of  Scotland,  and  for  several  years  preceding 
his  death  he  resided  constantly  in  Scotland. 

III.  Of  tliis  date  (April  11,  1818),  General  Dundas  executed,  at  Edinburgh,  a 
disposition  of  his  whole  property  in  favour  of  the  Pursuers  of  the  present  action, 
as  his  trustees.  In  particular,  he  disponed  to  them  tlie  estate  of  Sansonseal,  situated 
within  the  liberties  of  Berwick.  [351]  and  subject  to  the  law  of  England,  and  also 
certain  heritable  subjects  situated  in  Scotland.  By  the  same  deed,  he  directed  his 
trustees,  after  discharging  the  other  purposes  of  tlie  trust,  to  divide  tlie  whole  of 
the  free  residue  and  produce  or  sui-plus  of  the  lands,  estates,  heritages,  property, 
debts,  means  and  effects  thereby  conveyed  to  them,  among  such  of  the  cliildren, 
born  of  tlie  marriage  betwixt  hiiv.  and  Mrs.  Eliza  Cumxning  or  Dundas,  as  should 
happen  to  survive  him.  in  such  shares  and  divisions  as  he  should  appoint  by  a 
writing  under  his  hand,  and,  failing  such  appointment,  equally  among  the  said 
children,  share  and  share  alike. 

IV.  General  Dundas  died  without  having  executed  any  deed  of  division. 

V.  Since  the  death  of  General  Dundas,  it  has  been  discovered  tliat  the  convej-ance 
of  the  estate  of  Sansonseal  in  favour  of  the  trustees  is  ineffectual,  as  the  law  of 
England  requires  that  a  conveyance  of  freehold  pi-operty  should  be  subscribed 
before  three  witnesses,  whereas  the  trust  disposition  above  referred  to  was  only 
subscrilied  before  two  witnesses. 

VI.  Wedderburn  Dundas,  the  elder  brother  of  the  condescenders,  who  has  suc- 
ceeded tO'  the  estate  of  Sansonseal  as  heir  at  law,  refuses  to  supply  the  defect  in  the 
conveyance  of  that  estate  in  favour  of  the  trustees,  whereby  the  fund  in  medio  con- 
sists only  of  the  moveable  property  which  belonged  to  General  Dundas,  and  of  the 
produce  of  the  sale  of  his  heritable  property  in  Scotland. 

In  these  circumstances,  the  condescenders  claim  : 

1.  That  they  should  each  be  found  entitled  to  a  fourth  share  of  tlie  free  residue 
of  the  trust  funds,  in  terms  of  the  deed  above  referred  to. 

[352]  2.  That  they  should  each  be  found  entitled  to  a  third  of  the  remaining  sliare, 
which  would  have  belonged  to  their  elder  brother.  Wedderburn  Dundas,  as  he  has 
forfeited  his  interest  under  the  trust-deed  by  refusing  to  give  effect  tO'  his  father's 
intention,  as  expressed  in  that  deed  in  regard  to  the  estate  of  Sansonseal. 

After  the  record  was  made  up  in  the  usual  form  and  closed,  the  Lord  Ordinary 
ordered  cases  to  be  prepared  with  a  view  to  report  to  the  Second  Division  of  the 
Court,  and  subjoined  the  following  note : 
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"  On  the  merits  of  the  case,  the  Lord  Ordinan'  has  not  a  doubt;  and  considei-s 
that  the  hist  case  decided  by  the  Court  in  circumstances  lud'  similar  to  this,  but 
requiring  the  application  of  the  principles  of  law  recognised  in  questions  of  tliis 
sort,  places  this  case  in  a  vei-j'  clear  point  of  view.  The  Lord  Ordinary'  alludes 
to  Trotter  v.  Trotter,  5th  Decemlier  182G,  quoted  by  Weddcrburn  Dundas.  In  that 
case,  it  was  admitted  on  all  hands,  both  bj^  English  and  Scotcii  lawyers,  that  the  la-w 
of  approbate  and  rejirobate  in  Scotland,  and  the  law  of  election  in  England,  are 
to  the  same  effect,  and  tliat  they  botli  apply  wherever  it  is  clear  that  a  testator  has 
intended  to  bequeath  or  convey  a  subject,  but  has  failed  to  do  so>  in  a  l^al  technical 
manner.  If,  in  such  case,  tlie  person  to  whom  that  subject  belongs  or  falls,  through 
the  failure  of  the  proper  technical  conveyance,  and  which  he  would  not  have  got 
if  the  deed  had  been  technically  formal,  has  also  a  separate  interest  in  the  deed  ; 
and,  while  he  claims  that  separate  interest,  claims  also  the  subject  conveyed  away 
from  him  informally,  he  will  not  be  jiennitted  to  take  both.  In  Scotland,  the  law 
of  approbate  and  reprobate  applies:  in  England,  that  of  ele<"tiou.  Both  go  to 
this,  that  the  pereon  may  make  his  elec-[353]-tion,  and  take  one,  viz.  either  take 
the  share  arising  out  of  the  deed,  if  the  testator's  wholie  intentionf  have  effect,  or  the 
subject  not  technically  conveyed  ;  but  not  both. 

'■  Now,  in  this  case,  there  is  no  question  that  the  law  of  Scotland  is  the  rule  of 
guidance.  The  late  General  Dundas  was  a  native  of  Scotland,  and  domiciled  in 
it,  and  left  a  deed  executed  in  the  Scotcli  form.  Tliere  is  no  room  for  questioning 
his  intentions  with  regard  to  tJie  property  called  Sansonseal,  situated  witliin  the 
Berwick  bounds.  It  is  conveyed  by  specific  description  tO'  his  trustees,  along  with 
all  the  rest  of  the  landed  property  situated  in  Scotland.  It  may  be  true,  and  is 
admitted  to  be  so,  tliat,  owing  to  the  deed  not  having  been  executed  in  the  form 
required  by  the  English  statutei  of  frauds,  it  is  not  in  form  to  carry  the  Sansonseal 
to  the  trustees,  and  that  Mr.  Wedderburn  Dundas  is  entitled  to  claim  it.  But  there 
being  no  doubt  that  his  father  did  not  intend  that  he  should  have  that  subject  and 
a  share  of  all  the  otliers,  the  law  of  approbate  and  reprobate  applies,  whereby  lie 
must  make  his  choice  either  to  abide  by  the  Sansonseal,  or  let  it  be  sold  by  the 
trustees,  and  take  his  share  of  the  whole  estate,  real  and  personal,  left  by  his 
father." 

Cases  were  accordingly  given  in.  and  the  Lord  Ordinary  reported  to  the  Second 
Division  of  the  Court,  and  the  Judges  unanimously  pronounced  the  following 
interlocutor  (14  Jan.  1829): 

"  The  Lords,  upon  report,  of  Lord  Cringletie,  Ordinary,  having  advised  tlie 
closed  record  in  this  case,  with  revised  cases  for  the  younger  children  of  the  late 
General  Dundas,  and  for  Wedder-[354]-burn  Dundas,  the  eldest  son,  and  their 
tutors  and  curators,  and  whole  process,  and  having  also  heard  parties,  Find,  that 
if  Wedderburn  Dundas  shall  ultimately  take  the  real  estate  situated  in  England, 
without  surrendering  the  same  to  the  purposes  of  the  trust,  he  cannot  be  entitled 
to  claim  under  tlie  trust-deed  any  share  of  the  heritable  and  moveable  estates  in 
Scotland,  thereby  conveyed  to  the  trustees,  and  decern." 

From  this  judgment  Wedderburn  Dundas  appealed,  for  the  following  reajaons : 

I.  It  is  admitted  that,  for  want  of  legal  solemnity,  the  trust-deed  alone  does  not 
operate  as  a  coiive5'ance  of  legal  estate  situate  in  England.  This  want  of  legal 
solemnity  does  not  merely  give  a  right  of  exception  which  may  or  may  not  be 
exercised  at  the  option  of  the  party  by  whom  it  may  be  competently  stated,  and 
which,  if  not  pleaded  in  a  reduction,  the  Court  is  not  bound  to  notice.  It  does  not, 
like  the  law  of  death  had,  merely  open  a.  right  to  challenge:  it  operates  as  a  complete 
nullity,  rendering  the  deed  of  no  morei  effect  in  point  of  law  than  a  sheet  of  waste 
paper :  nay,  more,  a  deed  labouring  under  such  a  defect  is  not  only  ineffectual  as 
a  conveyance,  but  it  cannot  even  afJord  evidence  of  intention  to  convey ;  it  cannot 
be  looked  at ;  it  cannot  be-  read  ;  it  raises  no  election. 

II.  The  Respondents  admit  that,  in  consequence  of  the  defec't  in  the  trvst-deed, 
the  ArpeUant  is  entitled  to  take  the  English  estate  as  heir-at-law. 

III.  Keeping  this  fact  in  view,  that  the  Appellant  appears  in  the  character  of 
an  English  heir-at-law,  claiming  an  English  estate,  his  rights  in  reference  to  that 
c-state,  and  that  character,  must  he  determined  by  tlie  [355]  law  of  England.  They 
are  not  to  be  limited  or  encroached  upon  by  rules  applicable  to  foreign  succession, 
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supposing  even  these  rules  to  be  different  in  their  nature  and  opposite  in  their 
effects  from  those  of  the  country  where  his  estate  is  situated.  The  Appellant, 
havinsr  claimed  and  received  from  the  Courts  of  Englaud  the  estate  situated  in 
tliat  country,  goes  to  Scotland,  and  demands  his  shaxe  of  the  property  to  which 
he  has  a  right  under  his  father's  settlement,  unqualified  by  any  condition  ur  restric- 
tion whatever.  His  demand  is  met  by  the  objection  that  he  has  no  right  to  share 
in  the  benefits  of  the  trust-deed  unless  he  surrender  his  English  estate.  He  is  told 
tliat  he  cannot  take  both  the  estate  which  is  not  conveyed,  and  the  personal  property 
which  is  conveyed,  by  the  trust-deed  ;  that  he  must  make  his  election,  although  in 
England  he  is  under  no  obligation  of  the  kind  ;  that  he  cannot  approbate  and 
reprobate,  although  the  deed  is  confessedly  inoperative  as  to  the  estate  in  England. 
His  rights  are  thus  rendered  subject  to  an  implied  condition  in  Scotland,  which 
would  not  be  allowed  to  have  any  effect  in  the  country  under  the  peculiarities  of 
whose  statute  law  the  whole  question  arises. 

The  Court  of  Session  has  erred  in  raising  and  giving  effect  to  an  implied  con- 
dition in  Scotland,  tliereby  putting  the  heir  to-  his  election,  while  no  such  condition 
could  luive  been  allowed  to  aft'ect  his  riglits  in  England.  They  Iiave  erred  in  not 
giving  the  same  effect  to  the  want  of  legal  solemnity  in  the  deed  in  question  as  the 
Courts  of  England  would  have  done.  It  must  be  kept  in  view,  that  the  statute  out 
of  which  the  objection  arises  is  an  English  statute;  that  it  is  intended  to  regulate 
the  conveyance  of  real  property  in  England  ;  and  that,  therefore,  whatever  effect 
would  be  given  to  the  statute  in  England,  must  ex  co-mifate  [356]  be  the  rule  as 
to  the  effect  to  be  given  tO'  it  in  Scotland.  It  is  in  vain  to  argue  tliis  case  as  if  it 
hinged  on  the  interpretation  of  a  mere  Scots  trust-deed.  The  law  of  England 
enters  deeiply  into  the  question  ;  by  which  law  alone  the  following  important  queries 
can  be  solved  :  What  is  the  effect  to  be  given  to  the  statute  of  frauds?  Is  there  in 
the  deed,  as  affected  by  that  statute,  any  legal  evidence  of  General  Dundas's  intention 
to  convey  the  estate  of  Sansonseal'  Is  there  any  thing  which  would  put  the  heir  to 
his  election  in  England?  These  are  questions  tO'  be  determined  by  the  law  of  Eng- 
land ;  and  if  by  the  law  of  that  counti-y  there  be  neither  evidence  of  intention,  nor 
any  room  for  pleading  a  case  of  election,  the  Court  in  Scotland  is  not  entitled  to 
presume  that  tlie  firet  exists  in  order  to  apply  tlie  analogous  doctrine  of  approbate 
and  reprobate. 

V.  If  the  Court  of  Session  does  gather  from  the  deed  evidence  of  an  intention  to 
convey,  which  evidence  is  the  sole  ground  for  the  plea  of  approbate  and  reprobate, 
it  is  plain  that  they  can  do  so  only  by  giving  to  the  statute  of  frauds  an  interpretation 
different  from  that  which  it  would  receive  in  an  English  Court.  That  statute,  ac- 
cording to  the  construction  which  has  been  put  upon  it  in  England,  will  admit  of  no 
devise  of  real  estate  whose  execution  is  not  proved  by  the  evidence  "  of  three  wit- 
nesses. If  not  so  proved,  it  is  nothing.  It  cannot  receive  notice;  the  intention 
cannot  be  represented,  for  it  cannot  be  presumed,  and  tliere  is  no  evidence ;  the  will, 
not  being  executed  with  the  solemnity  required  by  the  law,  as  to  a  real  estate,  cannot 
be  read,  the  Court  cannot  see  any  devise  of  real  estate  ;  and,  therefore,  as  the  estate  does 
not  appear  to  be  devised  away  from  the  heir,  no  act  appearing  to  be  done,  tlie  heir  in 
that  [357]  case  cannot  be  put  to  election."  If  this  be  the  law  of  England  ;  if  this  be 
a  correct  statement  of  the  legal  effect  of  the  statute  of  frauds;  if  that  part  of  General 
Dn.ndas's  trust>deed  which  relates  to  the  Sansonseal  estate  cannot  be  read ;  if  there 
be,  in  fact,  no  devise,  no  evidence  of  intention,  notliing  to  put  tlie 
heir  to  his  election,  tlie  doctrine  of  approbate  and  reprobate  cannot 
find  a  place.  There  is  nothing  which  can  entitle  the  Court  of  Session 
to  call  upon  the  Appellant  to  fulfil  an  intention,  when  there  is  no  evidence 
that  such  an  intention  exists.  Wiy  must  the  heir-atrlaw,  claiming  under  the  law  of 
Eno-land,  surrender  an  estate  for  the  purposes  of  the  trust,  with  regard  to  which  the 
trustrdeed  is  absolutely  a  piece  of  waste  paper,  before  h.e  can  claim  a  share  of  the 
heritable  and  moveable  estate  conveyed  to  him  by  its  provisions. 

VI.  An  opposite  opinion  can  be  maintained  on  this  supposition  only,  tliat  all 
the  peculiarities  of  this  case  are  to  be  disregarded  :  that  tlie  situation  of  the  parties, 
and  of  the  subject  in  dispute,  is  to  have  no  weight ;  that  the  statute,  and  the  con- 
struction put  u])on  it  by  those  best  qualified  to  judge  of  its  meaning,  is  to  be  thrown 
out  of  view  :  that  the  Court  oi  Session  is  to  find  intention  where  an  English  Court 
would  find  none.     If  the  deed  in  question  is  to  be  considered  with  reference  to  the 
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statute  of  frauds,  the  construction  given  to  that  statute  in  England,  and  the  con- 
struction f^iveii  it  in  Scotland,  must  be  tlie  same.  Every  effect  and  every  con- 
sequence which  might  arise  out  of  the  objection,  when  stated  in  an  English  Court, 
must  How  from  it  wlien  stated  in  the  Courts  in  Scotland. 

VII.  There  is  no  authority  in  the  law  of  Scotland  for  saying,  tiiat  a  deed  declared 
null  by  statute  can  afford  evidence  of  intention,  or  be  the  foundation  of  the  plea  [358] 
of  approbate  and  reprobate.  The  authorities  quoted  in  support  of  the  Respondents' 
pleas  do  not  go  to  this  extent.  They  may  all  be  e.xplained  without  adopting  any 
such  conclusion. 

VIII.  The  case  of  Trotter  v.  Trotter,  on  which  the  opinion  of  the  Lord  Ordinary 
and  the  judgment  of  the  Court  appear  to  have  proceeded,  is  not  decisive  of  the 
present  question.  That  case  was  special  :  but.  as  far  as  it  does  bear  upon  the  point  at 
issue,  it  supports  the  argument  urged  by  the  Appellant.  It  proves  tliat,  in  the 
interpretation  of  written  instruments,  still  more  therefore  in  the  construction  of 
statutes,  we  must  adhere  to  the  rules  wliich  have  been  laid  down  by  the  Courts  to 
whose  jurisdiction  the  interpretation  of  the  instrument  or  the  construction  of  the 
statute  naturally  belongs. 

For  the  Respondents,  the  following  were  maintained  and  relied  upon  as  the 
reasons  of  appeal. 

I.  The  construction  of  a  deed  must  be  regulated  by  tlie  law  of  the  country  in 
which  it  was  executed.     M'Hargs  v.  Blain,  .July  2"2.  1760,  Mor.  4611. 

When  a  party  executes  a  deed,  it  is  naturally  presumed,  unless  there  be  some 
evidence  of  a  contrary  intention,  that  he  makes  use  of  words  in  the  sense  attached  to 
them  by  the  law  of  the  country  in  which  he  is  then  resident.  In  all  questions, 
therefore,  which  may  afterwards  occur  with  regard  to  the  import  of  the  deed,  re- 
course must  be  had  to  the  law  of  that  ccuntiy,  as  the  rule  of  interpretation. 

Numerous  authorities  might  be  referred  to  in  support  of  this  proposition  (July 
22,  1760,  Mor.  -1611);  but  the  Claimants  consider  it  sufficient  to  call  the  attention 
of  your  Lordships  to  the  decision  in  the  case  of  M'Hargs  v.  Blain,  which  affords  a 
striking  illustration  of  the  general  principle.  It  was  [359]  there  found,  that  a  testa- 
ment executed  in  Scotland  by  a  person  whO'  afterwards  removed  to  Antigua,  and 
died  domiciled  there,  was  to  be  construed  according  to  tlie  law  of  Scotland,  and 
not  according  to  the  law  of  Antigua ;  although  the  property  of  the  deceased  was 
actually  situated  in  Antigua,  and,  being  moveable,  must,  at  any  rate,  have  been  held 
in  law  to  be  situated  thei-e,  since  that  was  the  place  where  the  proprietor  was  domiciled 
at  the  time  of  his  death. 

As  it  is  admitted,  therefore,  that  the  trust-deed  was  executed  by  the  late  General 
Dundas  in  Scotland,  where  he  was  then  domiciled,  it  follows,  that  the  construction  of 
that  deed  must  be  regulated  by  the  law  of  Scotland. 

It  has  been  maintained,  however,  that  a  different  rule  of  construction  ought  to 
be  adopted  in  regard  tO'  tliat  part  of  the  trust-deed  which  contains  a  disposition  of 
the  estate  of  Sansonseal,  on  the  ground  that  it  relates  to  property  situated  in 
England.  Had  the  conveyance  of  th.at  estate  been  completed  according  to  the 
English  forms,  and  rendered  capable  of  taking  effect  in  England,  the  claimants  are 
willing  to  admit,  that  these  circumstances  might,  perhaps,  have  been  considered  as 
evidence  of  an  intention,  on  the  part  of  the  Testator,  that  his  deed  of  settlement 
should,  in  so  far,  be  construed  according  to  the  rules  of  the  English,  and  not  of  the 
Scotch  law.  It  is  unnecessary,  however,  to  enter  into  any  discussion  with  regard  to 
a  case  which  is  merely  hypothetical  ;  since  it  is  admitted,  on  both  sides,  that  the  con- 
veyance of  the  6,state  of  Sansonseal  is  not  completed  according  to  the  English  forms, 
and  is  not  effectual  in  England.  The  question,  therefore,  which  is  now  before  the 
Court,  does  not  relate  to  tliat  part  of  tlie  deed  considered  as  a  direct  conve)'ance. 
Your  Lordships  are  merely  called  upon  [360]  to  decide  whether,  though  ineffectual 
as  a  conveyance,  it  does  not  indicate  an  intention  to  convey,  and  whether  the  existence 
of  such  an  intention  must  te  determined  on  tlie  priiicijiles  of  Scotch,  or  of  English 
construction  ? 

In  so  far.  the  present  case  is  exactly  similar  to  those  of  Mtirrny  v.  Mwrray's 
Trustees,  and  Trotter  v.  Trotter,  which  were  so  recently  under  the  consideration  of 
the  Court  {Murray  v.  Murray's  Tiuxtees,  March  4,  182S  :  Shaw  and  Dunlop,  vol.  6. 
p.  690  :  Trotter  v.  Trotter.  Dec.  5.  1826.  Fac.  Coll.  p.  51).     In  both  of  these  cases  the 
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question  occurred,  wliethei-  an  English  Will,  containingr  a  freneral  conveyance  of  the 
t«'stator's  whole  property,  but,  from  a  defect  in  point  of  fonn,  inefiectual  a.s  to  real 
property  in  Scotland,  did  or  did  not  indicate  an  intention  to  convey,  so  as  to  con- 
otitute  an  obligation  upon  tlie  heir  taking  benefit  under  the  will  to  effectuate  that 
intention?  It  was  pleaded  that,  in  so  far  as  it  related  to  real  property  in  Scotland, 
the  import  of  tlie  Will  ought  to  be  determined  by  tlie  law  of  Scotland,  a,s  the  lex  loci 
rei  sitae.  But  a  majority  of  your  Lordships  expressed  a  clear  opinion,  that  as  the 
Will  was  an  English  deed  it  ought  to  be  interpreted  according  to  the  rules  of  English 
law. 

U.  By  the  la.w  of  Scotland,  an  attempt  to  convey  a  particular  subject,  though 
executed  in  an  inhabile  manner,  is  held  to  indicate  an  intention  to  convey  on  the 
part  of  the  maker  of  the  deed.     Cunningham  v.  Gainer,  Jan.  17,  175^,  Mor.  (517. 

It  frequently  happens  that  the  deed  of  a  party,  though  probative,  proves  in- 
effectual, from  the  neglect  of  certain  forms  required  by  law,  in  the  transmission  of 
the  particular  species  of  property  to  which  it  relates.  In  all  such  cases,  however,  it 
is  admitted  as  evidence  of  the  maker's  intention  in  regard  to  that  subject. 

Thus,  in  the  case  of  C'unningliain  v.  Gainer  (Jan.  17,  1758.  Mur.  617),  the  be-, 
quest  of  an  heritable  subject,  contained  a  deed  regularly  tested,  thought  ineffectual  as 
a  direct  convey-[361]-ance,  in  consequence  of  the  want  of  dispositive  words,  was, 
nevertheless,  found  tO'  constitute  sufficient  evidence  of  the  testator's  intention,  that 
the  legatee  should  have  the  subject. 

A  similar  decision  was  pronounced  in  the  case  of  Ker  v.  Wauc/iope,  November 
23,  1815,  where  a  disposition  of  heritable  property,  though  reduced  by  the  heir  on 
the  head  of  death-bed,  was,  nevertheless,  received  as  a  proof  of  the  granter's  intention. 
so  as  to  exclude  the  heir  from  claiming  benefit  under  the  other  parts  of  the  same  deed. 

The  Claimants  submit,  tliat  the  principle  of  tliese  decisions  clearly  applies  to  the 
present  case.  The  trust-deed  executed  by  (Jeneral  Dundas  is  a.  probative  instrument 
according  to  tlie  law  of  Scotland,  and  the  express  disposition  of  the  estate  of  San- 
sonseal,  contained  therein,  although  defective  in  certain  solemnities  required  by  the 
law  of  England,  in  order  to  render  it  effectual,  must,  nevertheless,  be  held  to  in- 
dicate an  intention  on  the  part  of  General  Dundas  to-  convex'  that  estate  to  his 
trustees. 

It  is  maintained,  however,  on  the  part  of  the  opposite  Claimant,  Wedderburn 
Dundas,  that,  as  tlie  conveyance  of  the  estate  of  Sansonseal  is  improbative  by  the  law 
of  England,  the  trust-deed  cannot  be  held  to  contain  any  expression  of  the  testator's 
will  or  intention  with  regard  to  that  estate. 

Were  the  present  question  to  be  determined  by  the  law  of  England  this  position 
would  be  correct.  It  has,  however,  been  already  shown,  that  the  point  at  issue 
regards  a  matter  of  Scotch,  and  not  of  English  law.  There  is  no  dispute  as  to  the 
effect  of  the  trust-deed,  when  considered  as  a  direct  conveyance  of  the  English  estate. 
The  question  between  the  parties  relates  entirely  to  the  Scotch  property ;  whether 
the  right  to  a.  [362]  portion  of  it,  conferred  upon  Wedderburn  Dundas  by  the  trust- 
deed,  is  or  is  not  qualified  by  a  certain  condition  1  In  order  to  ascertain  the  existence 
of  that  condition,  the  Claimants  propose  that  the  part  of  the  deed  which  relates  to 
the  English  property  should  be  read  ;  and  it  is  surely  no  ground  for  opposing  this 
demand,  that  in  the  English  Coui-ts  the  instrument  would  be  held  improbative.  As 
the  conveyance  of  the  English  property  is  only  founded  on  in  reference  to  the  Scotch 
succession,  it  is  obvious  that,  in  detei-mining  whethei-  it  is  admissible  as  an  article  of 
evidence,  your  Lordships  must  be  guided  solel}'  by  tlie  rules  of  Scotch  law. 

It  will  not  be  difficult  to  show  that  the  authorities  which  have  been  referred  to 
by  the  opposite  Claimant,  in  support  of  the  contrary  position,  are  altogether  in- 
applicable. The  import  of  the  case  of  Trotter  v.  Trotter  seems  to  have  been  completely 
misunderstood.  It  is  asked,  with  an  air  of  triumph,  AVhether  on  the  principles  of 
tli''t  case  your  Lordships  are  "  not  bound  to  go  to  the  Courts  of  that  country  where 
the  objection  arises,  and  ascertain,  not  only  whether  it  be  a  conveyance,  but  whether 
it  affords  evidence  of  an  intention  to  convey  1  "  In  the  case  of  Trotter,  however, 
your  Lordships  were  clearly  of  opinion  that,  although  the  objection  to  the  validity  of 
the  conveyance  of  the  heritable  property  in  Scotland  originated  solely  in  the  Scotch 
law,  yet,  in  so  far  as  the  English  succession  was  concerned,  the  question,  whether 
there  was  or  was  not  an  intention  to  convey,  fell  to  be  detennined  by  the  law  of 
England. 
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The  cases  of  Diindas  v.  Uiiiultm,  and  //( mlersDn  v.  Mehvill,  relate  eutirely  to  the 
direct  effect  of  informal  deeds  relatiiifi:  to  heritable,  property.  It  was  found  !>}'  tin 
House  of  Lords,  reversing  the  judgments  of  the  [363]  Court  of  Session,  thtit  a  deed, 
revoking  a  disposition  of  heritage,  must  be  e.\ecuted  with  the  same  solemnities  as 
tlie  original  disposition.  But  no  question  occurred  in  either  of  these  cases,  wliether 
sicli  a  deed,  having  been  executed  in  conformity  with  the  lex  loci,  might  not  be 
admitted  as  evidence  of  the  maker's  intention,  so  as  to  qualify  the  right  of  the  dis- 
ponee  laying  claim  to  anotlier  part  of  the  succession. 

As  to  the  case  of  tlie  Earl  of  DalkeitJi  v.  B<ii)k,  it  miglit  be  sufficient  to  remark, 
that  the  decision  is  disapproved  of  by  Lord  Karnes,  in  his  Principles  of  Equity,  and 
is  contrary  botli  to  a  previous  decision  in  tlie  case  of  Lady  Sempill  v.  Ciinninyliaiii, 
aiii.  to  a  later  decision  in  tlie  case  of  Guvan  v.  Boyd,  where  an  obligation  to  convey  an 
heritable  property  in  Scotland,  executed  in  America,  according  to  tlie  American 
forms,  was  sustained  as  effectual.  Admitting,  however,  that  the  case  was  well  de- 
cided, and  that  an  ineffectual  conveyance  dcjes  not  operate  as  an  obligation  to  con- 
vey, still  this  would  not  affect  the  present  question,  for  the  Claimants  do  not  maintain 
that  the  trust-deed  imports  a  direct  obligation  upon  the  heir  to  convey  the  estate  of 
Sansonseal.  but  merely  that  it  indicates  an  intention  to  convey  on  the  part  of  the  late 
General  Dundas. 

Tlie  case  of  Crawfurd,  against  Coiiffs,  lias  also  been  referred  to  by  the  opposite 
party,  and  a  long  extract  is  given  from  the  speech  of  the  late  Lord  Chancellor,  which 
seems  to  be  considered  as  decisive  of  the  present  question.  The  Claimants,  however, 
must  submit,  tliat  no  opinion  is  there  pronounced  with  regard  to  tlie  law  of  Scot- 
land. His  Lordship  indeed  states,  that,  "  if  the  EnglisJi  doctrines  are  to  rule,  this 
is  nothing  like  a  case  of  election."  And  he  afterwards  proceeds  tO'  say,  that  "  if  a 
testator  in  tiiis  country,  i.e.  in  England,  was  required  to  make  his  will  of  land  Mxtv 
days  [364]  before  death,  it  would  be  quite  competent  for  the  heir  to  say,  this  is  a 
death-bed  deed  ;  I  take  the  benefit  of  tlie  law,  and  I  take  the  land  under  the  benefit  of 
the  law  :  And  he  might  also  taJse  personal  benefits  under  the  will."  It  surely,  how- 
ever, will  not  be  maintained,  that  because  such  is  'the  law  of  England  the  law  of 
Scotland  must  necessarily  be  the  same.  In  this  particular  point,  there  can  be  no 
doubt  that  a  difference  exists  between  the  laws  of  the  two  countries.  It  was  solemnly 
decided  by  the  Court  of  Session,  in  the  case  of  Vunninghatu  against  Gainer,  and  by 
the  House  of  Lords,  in  the  case  of  Ker  against  Wauchope,  that  a  deed,  though  executed 
on  death-bed,  afforded  good  evidence  of  the  testator's  intention,  and  that  the  heir  was 
not  entitled  to  approbate  and  reprobate.  The  distinction  between  the  law  of  Scot> 
land  and  the  law  of  England  is,  indeed,  admitted  by  Lord  Eldon  in  the  passage 
irrmediately  following  that  which  has  been  quoted.  His  Lordship  observes,  "  There 
n-ay,  however,  be  a  considerable  dift'erence  attending  to  the  distinction  of  character 
between  an  heir  in  England  and  Scotland  ;  and  it  is  impossible  not  to  see  that  some 
cases  have  been  decided  in  Scotland,  which  very  nearly  support  the  doctrine  of 
approbate  and  reprobate,  as  applied  in  this  case." 

While  the  authorities,  which  are  founded  upon  by  tlie  opposite  party,  thus  fail  in 
establishing  the  proposition  for  which  he  contends,  viz.  that  the  conveyance  of  the  es- 
tate of  Sansonseal  is  not  admissible  as  evidence  of  Ceneral  Dunda.s's  intention  to  make 
such  a  conveyance,  va.rious  cases  may  be  referred  to,  on  the  part  of  tlie  present  Claim- 
ants, where  deeds  regarding  real  property,  though  iiiiproibative  by  the  law  of  the  place 
where  the  property  was  situated,  and,  therefore,  [365]  ineffectual,  have,  nevertheless, 
been  sustained  as  evidence  of  the  maker's  intention. 

In  the  English  case  of  Brodie  against  Barry,  a  conveyance  of  Scotch  heritage,  not 
conformable  to  the  solemnities  required  by  the  law  of  Scotland,  was  held  by  Sir 
William  Grant  to  be  admissible  as  evidence  of  the  maker's  intention,  and  sufficient 
to  put  tlie  heir  to  his  election. 

A  judgment,  proceeding  on  the  same  principle,  was  pronounced  by  this  Court, 
in  the  case  of  Gibson  against  Cleariliue.  It  appears  from  the  session  papers,  that  the 
deed  under  which  the  question  arose,  besides  being  inoperative,  as  the  bequest  of 
real  property  in  Scotland  not  vested  in  the  testat»r,  was  also  improbative.  having 
been  drawn  up  in  the  English  form,  and  not  tested  in  terms  of  the  statute  1681. 
Being  probative,  however,  by  the  law  of  the  country  where  it  was  executed,  it  was 
sustained  as  evidence  of  the  testator's  intention  in  regard  to  the  Scotch  heritage,  so 
as  to  raise  a  case  of  approbate  and  reprobate  under  the  foreign  will. 
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Tn  the  case  of  Martin  against  Martin,  Stone  and  Foot,  an  En<;lisli  deed,  contain- 
ing a  general  devise  of  the  whole  real  and  personal  estate  belonging  to  the  testator. 
though  not  executed  according  to  the  forms  of  Scotch  law,  was  held  to  indicate  an 
intention  to  convey  certain  Scotch  adjudications,  so  as  to  prevent  the  heir-at-law 
from  taking  them  up,  without  forfeiting  the  special  provisions  in  his  favour  con- 
tained in  the  same  deed. 

In  the  case  also  of  Loudon  v.  Loudon,  it  appears  from  the  notice  contained  in 
Bligh's  report  of  the  case  of  Ker  v.  Wauc/iope,  that  a  deed  executed  in  tlie  West  Indies, 
in  the  English  form,  was  received  as  evidence  of  the  testator's  intention  in  regard  to 
a  Scotch  heri-[366]-table  bond,  and  was  held  to  raise  a  question  of  approbate  and 
reprobate. 

The  competency  of  founding  on  a  deed,  improbative  by  tlie  law  of  the  country 
where  the  property  to  which  it  relates  is  situated,  as  evidence  of  the  maker's  intention, 
■was  fully  discussed  in  the  case  Jankousk-a  or  Grieve  v.  Anderson,  of  which  there  are 
two  reports,  one  in  the  Faculty  Collection,  and  the  other  in  Morrison's  Synopsis. 
The  circumstances  may  be  shortly  stated  : — Dr.  Grieve,  by  a  wiU  executed  in  England 
in  the  English  form,  settled  certain  provisions  upon  his  wife,  Elizabeth  Jankouska  : 
he  also  devised  his  lands  of  Minidow  in  Scotland  to  trustees,  witli  power  to  sell  and 
invest  the  price  in  securities  for  her  life-rent  use.  As  the  devise  of  the  Scotch  heritage 
was  ineffectual,  being  in  the  form  of  a  bequest,  and  also  improbative  according  to 
the  rules  of  Scotch  law,  the  widow  restricted  her  claim  to  a  right  of  terce.  But  this 
was  disputed  by  her  husband's  heirs,  on  the  ground  that  .she  was  barred,  under  the 
Act  1681,  c.  10,  by  accepting  the  special  provisions  contained  in  the  English  deed. 
On  the  part  of  the  widow  it  was  pleaded,  "  This  case  comes  under  the  exception  of 
the  statute  of  its  being  expressly  provided  in  the  deed  of  settlement,  that  the  widow 
shall  have  right  to  both  ;  for  here  it  is  expressly  declared  that,  besides  the  provisions 
from  the  English  and  foreign  estate,  the  wido^w  is  to  have  right,  not  tu'  the  terce  alone, 
but  to  the  total  life-rent  of  the  lands  in  Scotland.  Answered — The  settlement  of  the 
Scotch  estate  is  fnnditin  null  and  void,  and  is  to  be  entirely  set  out  of  the  question. 
No  argument,  therefore,  can  be  drawn  from  the  intention  tlierein  expressed  ;  and 
whatever  may  have  been  the  testator's  intention  with  respect  to  it,  lie  did  not  carry 
that  intention  [367]  into  effect,  habili  modo;  quod  potuit  non  fecit:  he,  therefore, 
died  intestntux  with  respect  to  his  Scotch  estate.  And  although  the  widow  would 
thereon  have  had  a  terce,  had  there  been  no  conventional  provisions,  she  having 
accepted  such  provisions,  is  excluded  by  the  statute,  which  makes  no  distinctioi 
whei.icr  these  provisions  are  from  Scottish  or  foreign  property.  Tlie  Lords  found  that 
the  lady  was  entitled  to  a  terce."  It  requires  no  comment  to  point  out  the  applica- 
tion of  this  decision  to  the  present  question.  It  must  be  obvious  that  the  argument 
for  Dr.  Grieve's  heir,  which  proved  unsuccessful,  was  exactly  similar  to  that  which 
is  now  maintained  on  the  part  of  Wedderburu  Dundas. 

III.  The  succession  to  heritable  property  is  determined  by  the  law  of  the  country 
in  which  the  lieritage  is  situated;  and  the  succession  to  moveable  property  by  the 
lew  of  the  country  whei'e  the  deceased  was  domiciled. 

This  is  a  general  proposition  which  cannot  be  disputed  :  and,  as  it  is  admitted 
that  the  trust^funds  consist  either  of  the  moveable  estate  which  belonged  to  the  late 
General  Dundas,  who  was  domiciled  in  Scotland  at  tlie  time  of  his  death,  or  of  the 
produce  of  the  sale  of  his  Scotch  heritage,  all  claims  made  upon  them  must  be  con- 
sic'ered  as  claims  to  a  Scotch  succession. 

IV.  The  nature  and  extent  of  the  obligations  affecting  the  succession  to  property, 
whether  devolving  on  the  heir  ah  intestato,  or  by  the  provision  of  the  deceased,  must, 
even  in  regard  to  property  situated  elsewhere,  be  regulated  by  the  law  of  the 
countrs'  where  the  succession  is  taken  up,  and  the  consequent  obligations  are  in- 
ci  rred".  Kinloch  v.  Fidlarton.  July  12,  17:59,  Mor.  4456  :  Drummond.  June  7,  1708, 
Mor.  4478;  Balfour  v.  Scott,  House  of  Lords,  March  11,  [368]  179.3,  Mor.  2:179; 
Robertson  v.  M'Vean,  February  IS,  1817  ;  Robertson  v.  Robertson,  February  16,  1816  : 
Trotter  v.  Trotter,  December  5,  1826. 

The  obligations  consequent  on  the  succession  to  property  vary  in  different 
countries  ;  but  the  Courts  of  each  country  are  entitled  to  enforce  these  obligations, 
according  to  the  rules  of  their  own  law,  against  all  who  claim  as  heirs  under  that 
law. 
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Thus  in  the  case  of  Kinlnch  v.  Fiil/arton  (Mor.  4i56),  July  12.  1  7.'59,  it  was  found, 
that  a  party  who  had  succeeded  to  iieritable  property  in  Scotland  was-  bound  to  dis- 
charge certain  debts  due  by  his  ancestor,  although  it  was  admitted  that  these  debts 
had  been  contracted  in  England,  where  the  ancesttu-  was  domiciled  at  the  time  of 
his  death ;  and  it  was  offered  to  be  proved,  on  the  part  of  the  defender,  tliat  according 
to  the  law  of  England  such  debts  would  not  affect  the  lieir. 

The  same  principle  appears  to  have  regulated  the  decision  in  the  case  of 
Drumniund  (Mor.  4478),  June  7,  1798.  By  the  law  of  Scotland  an  heritable  debt  is 
considered  a,s  a  burden  afl'ecting  the  land,  to  which  the  party  succeeding  to  the  land 
is  ultimately  liable.  Mr.  Drummond  having  succeeded  to  a  landed  estate  in  Scot- 
land, over  which  an  heritable  security  had  been  granted  by  his  predecessor,  after 
discharging  the  debt,  claimed  relief  against  the  English  executors,  upon  the  ground 
tjiat,  by  tlie  law  of  England,  the  funds  in  tJieir  hands  would  be  ultimately  liable. 
The  Court,  however,  refused  to  sustain  his  claim,  upon  the  ground  that  the  succession 
to  the  heritable  property,  and  all  the  obligations  attendant  on  it,  njust  be  regulated 
by  tlie  law  of  Scotland. 

The  obligations  affecting  tlie  succession  to  property  in  one  country  may  extend 
indirectly  to  property  situated  within  anotiier  jurisdiction,  that  is  to  say,  the 
[369]  Courts  of  one  country  are  entitled  to  exclude  the  heir  from  deriving  any 
benefit  from  that  character,  until  lie  perform  some  act  with  regard  to  property 
situated  elsewhere.  This  does  not  constitute  any  interference  with  the  rights  of 
the  heir  under  the  law  of  the  foreign  country.  These  are  not  affected  as  long  as  he 
restricts  himself  to  them.  But  when  he  claims  new  rights,  under  the  law  of  a 
djfferent  country,  either  as  heir-at-law,,  or  in  virtue  of  an  express  deed,  he  is  bound 
*o  comply  with  all  the  conditions  which  that  law  imposes,  even  to  the  extent  of  re- 
nouncing rights  vested  in  him  independentlj'  of  that  law. 

Thus,  in  the  case  of  iSo^-s  v.  Agluinhy  (Jan.  20,  1797,  Mor.  6631.  App.  Foreign, 
No.  5),  referred  to  by  the  opposite  Claimant,  the  Court  of  Session  held,  that  a  widow, 
claiming  right  tO'  a  terce  of  Scotch  property,  was  bound,  under  the  Act  1681,  c. 
10,  to  renounce  certain  provisions  settled  upon  her  out  of  an  English  estate.  It 
is-  true  that  this  judgment  was  reversed  by  the  House  of  Lords  :  but  there  is  no  reason 
to  presume  that  the  reversal  proceeded  on  the  ground  that  the  Scotch  Court  had 
exceeded  its  jurisdiction  in  demanding  such  a.  renunciation.  All  that  Mrs.  Aglianby 
maintained  was,  that  the  English  provisions  in  her  favour  were  not  struck  at  by 
the  statute  1681.  In  her  appeal  case  her  plea  is  thus  stated,  "  The  Appellant  does 
not  mean  to  say  tliat  the  Legislature  of  Scotland  had  not  power  to-  enact  that  a 
provision  out  of  lands  in  England  should  bar  the  terce  in  Scotland  :  but  what  she 
mean.s  to  sav  is,  tliat  no  such  enactment  was  made,  or  intended  to  be  made,  or  could 
reasonably  be  intended."  It  was  not  disputed,  tliat,  w-hen  she  claimed  the  terce  of  the 
Scotch  property,  she  subjected  herself  to  the  Scotch  law,  even  in  regard  to  her 
English  rights  :  the  only  question  was  as  to  the  extent  of  the  obligation  which  that  law 
imposed. 

[370]  It  will  be  found,  accordingly,  that  in  the  subsequent  case  of  Robertsan  v. 
M'Vean  (Feb.  18,  1817),  their  Lordships  of  the  First  Division,  notwithstanding  tlie 
decision  of  the  House  of  Lords  in  tlie  case  of  Rass  v.  Aglianhy,  had  no  hesitation 
in  finding,  that  an  heir  was  not  entitled  to  claim  a.ny  share  of  Scotch  moveables, 
until  he  collated  liis  right  to  the  whole  heritage  to  wliich  he  had  succeeded,  although 
V  part  of  that  heritage  consisted  of  an  estate  in  Jamaica.  It  was  observed  on  tiie 
bench,  ''  The  petitioner  has  no  more  right  to  retain  the  Jamaica  estate,  and  at  the 
same  time  interfere  with  the  executry,  than  a  bankrupt,  who  claimed  the  benefit 
of  the  Scotch  bankrupt  law,  could  insist  upon  resei-ving  free  from  his  creditors 
heritable  property  which  he  hajipened  to  possess  abroad." 

The  judgment  of  the  House  of  Lords  in  tlie  case  of  Balfour  v.  Scott  (March  11. 
1793  ;  Mor.  2397)  is  by  no  means  inconsistent  with  the  decision  which  has  just  l>een 
quoted  ;  for,  although  it  was  there  found  that  the  Scotch  heir  was  not  bound  to 
collate,  this  was  only  on  the  principle,  that  the  ancestor  having  been  domiciled  in 
England,  his  succession  fell  to  be  regulated  by  the  law  of  that  countn,',  which  does 
not  require  collation. 

A  party  whose  claim  to  a  succession  is  founded  on  a  deed  of  settlement  executed 
by  the  deceased,  subjects  himself,  equally  with  the  heir  ab  intestato,  to  all  obligations 
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which,  by  the  law  of  the  country  regulating  tlie  succession,  are  held  to  afYect  him. 
It  is  true  tliat,  by  tlie  law  of  Scotland,  he  is  not  lx>und  to  collate.  This  never  was 
maintained  on  the  part  of  claimants,  and  all  the  argument  upon  that  point,  contained 
in  the  case  for  the  opposite  party  appears  unnecessary.  But,  on  the  same  principle 
on  which  the  heir  who  claims  a  portion  of  tlie  executiy  is  bound  to  collate  all  the 
heritage  to  which  he  may  have  succeeded,  even  when  [371]  situated  in  a  foreign 
country,  the  heir  of  provision  is  also  bound  to  fulfil  all  the  conditions  imposed  upon 
him  by  the  deed  under  which  he  claims,  although  tliese  may  relate  to  foreign  pro- 
perty, which  is  not  directly  controlled  by  the  deed. 

In  the  case  of  Robertson  v.  Robertson  (Feb.  16,  1816),  the  Court  held  that  the 
extent  of  the  obligation  to  which  a  party  was  subjected  by  claiming  under  an  Indian 
WiU,  must,  even  in  reference  to  an  heritable  property  situated  in  Scotland,  to  which 
he  had  succeeded  as  heir-at4aw,  he  determined  by  the  law  of  England,  as  the  law  of 
the  place  where  tlie  deceased  was  domiciled,  and  which  consequently  regulated  the 
si'ccession. 

A  decision  to  the  same  effect  has  still  ntore  recently  been  pronounced  in  the  case 
of  Trotter  v.  Trotter,  Dec.  5,  1826,  to  the  circumstances  of  which  it  is  unnecessary  to 
rffer,  as  they  must  be  stiU  fresh  in  the  recollection  of  your  Lordships. 

The  application  of  the  principles  of  these  decisions  to  the  present  case  is  obvious. 
As  the  obligation  of  the  heir-at-law,  claiming  under  the  English  Will,  was,  even  in 
reference  to  the  Scotch  lieritage,  held  to  be  regulated  by  tlie  law  of  England,  so  the 
obligation  of  Wedderburn  Dundas,  claiming  under  the  Scotch  wiU,  must,  even  in 
reference  to  tlie  English  property,  be  regulated  by  the  law  of  Scotland. 

V.  By  the  law  of  Scotland,  a  pei-son  who  refuses  to  give  effect  to  the  intention  of 
a  testator,  as  expressed  in  a  particular  deed,  is  not  allowed  to  take  benefit  under  the 
same  deed.  The  benefit  which  would  have  accrued  to  him  under  the  deed  is  held  to 
be  forfeited,  and  is  applied  to  compensate  the  loss  sustained  by  his  refusal.  Erskine, 
B.  III.  t.  9,  s.  10.  Cunningham  v.  Gainer,  Jan.  17,  1758.  Mor.  617.  Ker  v. 
Wau-chope,  [372]  May  :5,  1819.     House  of  Lords,  Bligh's  Reports,  Vol.  1,  p.  1. 

If  the  obligation  of  the  heir,  claiming  a  portion  of  the  Scotch  succession  under 
the  trust-deed,  is  to  be  regulated  by  the  law  of  Scotland,  there  can  be  no  doubt,  that 
by  that  law  he  is  bound  to  fulfil  the  intentioo,  of  the  testator,  as  expressed  in  the 
tiust-deed,  with  respect  to  the  English  estate  of  Saiisonseal.  If  he  refuse  to  convey 
that  estate,  he  must  be  held  to  have  forfeited  his  right  to  a  share  of  the  trust-funds  ; 
ond,  on  principles  of  obvious  equity,  the  portion  which  would  have  belonged  to  him, 
will  fall  to  be  divided  among  the  present  claimants. 

At  one  time,  there  appears  to  have  been  a  notion  that,  when  a  party,  by  refusing 
to  give  effect  to  the  intention  of  the  testator,  forfeited  any  special  provision  in  his 
favour,  the  portion,  so  left  vacant,  fell  to  the  nearest  of  kin  (Bligh's  Reports,  Vol. 
1).  But  this  is  now  exploded.  In  the  case  of  Ker  v.  Wauchope,  the  ladies  Mary  and 
Essex  Ker  having  set  aside,  on  the  head  of  death-bed,  a  disposition  of  both  heritable 
and  moveable  property,  executed  by  their  brother,  the  Duke  of  Roxburgh,  in  which 
the  life-rent  of  the  whole  was  conferred  upon  them,  it  was  specially  found,  by  the 
judgment  of  the  House  of'Lords,  that  they  were  thereby  precluded  from  any  "  claim 
to  a  life-interest  in  the  personality,  either  as  next  of  kin,  or  in  any  other  way."  In 
the  course  of  his  speech,  before  delivering  this  judgment.  Lord  Chancellor  Eldon 
explained  the  manner  in  which  tlie  vacant  portion  should  be  disposed  of  :  "  As  the 
Appellants  have  in  fact,  to  a  certain  extent,  annulled  the  deed  by  judicial  process, 
their  election  is  thereby  made  to  take  nothing  under  the  repudiated  instrument. 
A  question  then  arises,  what  is  to  become  of  tlie  life-[373]-interest  which  the  Appel- 
lonts  cannot  take  either  as  legatees,  or  as  next  of  kin?  In  our  Courts  we  have  en- 
grafted upon  this  primary  doctrine  of  election  the  equity,  as  it  may  be  termed,  of 
compensation.  Sujipose  that  a  testator  gives  his  estate  to  A.,  and  directs  that  the 
estate  of  A.,  or  any  part  of  it,  should  be  given  to  B.  If  the  devisee  will  not  comply 
with  the  provision  of  the  wiU,  the  Courts  of  Equity  hold  that  another  condition  is 
to  be  implied,  as  arising  out  of  the  will  and  the  conduct  of  the  devisee,  that,  in- 
asmuch as  the  testator  meant  his  heir-at-law  should  not  take  his  estate,  which  he  gives 
to  A.,  in  consideration  of  his  giving  his  estate  to'  B.  ;  if  A.  refuses  to  comply  with  the 
will,  B.  shall  be  compensated  by  taking  the  property,  or  the  value  of  the  property, 
which  the  testator  meant  for  him  out  of  the  estate  devised,  tliough  he  cannot  have 
it  out  of  the  estate  intended  for  him.     Under  these  circumstances,  it  does  not  appear 
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to  me  that  there  is  any  ground  for  advising  your  Lordships  to  afifect  this  interlocutor, 
as  far  as  regards  the  question  of  approbation  and  reprobation  of  the  deed,  or  as  far 
as  in  construction  it  negatives  the  title  of  the  AppeUants  as  next  of  kin." 

In  conformity  with  the  principle  which  is  here  laid  down  b}'  the  highest  authority, 
there  appears  to  be  no  doubt  that  tlie  claimants  are  entitled  to  the  share  of  the 
fund  tn  medio  which  would  have  belonged  to  their  eldest  brother,  Wedderburii 
1)  indas,  had  he  complied  with  the  intention  of  the  testator,  as  expressed  in  the  trust- 
deed,  in  order  to  compensate  the  loss  whicli  they  have  sustained  by  his  refusal  to  make 
over  the  estate  of  Sansonseal  to  the  trustees.     (Speddon  v.  Goodrich,  8  Ves  481.) 

The  cause  was  heard  on  the  16th  December  18;50,  when  the  following  judgment 
was  given  : 

[374]  Lord  Chancellor :  I  shall  state  what  occurs  to  me  at  present  on  this  case. 
I  entertain  a  strong  opinion  upon  it:  but  as  there  is  some  appearance  of  a  clashing 
between  my  opinion  and  the  expressions  of  the  noble  and  learned  Lords  who  decided 
the  cases  of  Wauchope  and  Ker,  and  Trotter  and  Trotter.  I  should  propose  that  the 
final  jiidgment  be  postponed  until  I  have  an  opportunity  of  looking  over  the  cases, 
and,  in  case  I  should  have  any  doubt,  of  talking  to  the  noble  and  learned  Lords  to 
whom  I  have  alluded. 

The  principles  of  the  Englisli  law  on  questions  of  this  kind  have  been  settled  in 
the  clearest  and  most  .satisfactory  maiiiner.  The  principle  was  not  only  stated  in 
Brndie  and  Barry,  ('2  Ves.  and  Bea.  127),  but  had  been  laid  down  long  Ijefore  by  Lord 
Hardwicke,  in  Herle  and  Greenhanh,  (3  Atk.  695  ;  1  Ves.  298),  although  since  that 
time  Lord  Kenyon  and  Lord  Eldon,  and  Sir  William  Grant,  appeared  to  think  that 
the  distinction  was  not  so  clearly  founded  on  sense  and  equity  as  might  be  desirable. 
A  note  in  the  case  of  Carey  and  Askew  (2  Bro.  C  C.  58  ;  8  Ves.  492  ;  1  Cox,  241),  de- 
cided by  Lord  Kenyon,  was  furnished  by  Sir  S.  Romilly,  which  has  been  published 
by  Mr.  Cox,  the  Master  in  Chancery,  in  vol.  1  of  his  Reports  ;  and  there  the  distinction 
was  taken  by  Lord  Kenyon,  that  when  a  will  was  ill  executed  for  its  purpose  of  dis- 
inheriting the  heir,  or  putting  him  to  his  election,  it  was  a.  question  wliether  the 
devise  might  not  be  looked  at  as  a.  condition  annexed  to  the  bequest  of  the  personalty 
to  the  heir  ;  whether  there  was  not  this  exception  to^  the  rule,  tliat  the  devise  might  be 
let  in  as  a  condition  annexed  for  forfeiting  the  legacy,  so  tliat  you  might  say  that  this 
formed  a  case  of  election.  This  was  what  they  held  as  binding  on  them,  a,s  the  dis- 
tinction had  been  settled.  Lord  Kenyon  said  that  it  might  have  been  better  if  so 
thin  and  shadowy  a  distinction  [375]  had  not  pres'ailed  ;  but  finding  it  established, 
they  said  that  they  had  only  to  administer  the  law  as  they  found  it. 

Now  in  this  case  there  is  no  express  condition  ;  and  it  more  resembles  the  case  of 
f'inininr/liam  and  Gainer,  the  only  description  of  ease  considered  by  the  Scotch  Court. 

If  this  decision  should  stand,  it  will  not  decide  that  the  Scotch  Court  had  any 
power  tO'  set  aside  the  statute  of  fra.uds  as  tO'  thei  conveyance  tO'  an  English  estate, 
any  more  than  Lord  Ken  yen's  judgment  in  Carey  and  AsJceir.  A  will  not  dulv 
e.xecuted  according  to  the  statute  of  fra.uds  cannot  he  read  against  the  heir  in  an 
ejectment,  although  that  which  will  substantially  have  the  same  effect  may  be  done 
in  equity.  The  Court  of  Equity  says,  "  We  do  not  pretend  to  any  power  to  dispense 
with  the  provisions  of  the  statute  of  fra.uds  in  the  conveyance  of  real  pro]iertv,  but 
are  dealing  witli  personal  property  :  and  on  looking  at  the  will  to  ascertain  linw  the 
))ersonal  jiroperty  is  disposed  of,  we  find  there  that  a  legacy  is  given  to*  you  on  a  cer- 
tain condition,  and  we  say  that  you  shall  not  have  that  legacy  unless  you  perform 
the  condition."  Tliat  is  what  the  Court  of  Chancery  has  done,  and  it  appears  to  me 
that  the  Court  of  Session  in  this  instance  has  done  no  more.  "  You  come  to  us," 
they  say,  "  not  as  heir  to  real  property  over  which  we  have  no  power,  but  as  a.  legatee 
of  personal  property  over  which  we  have  power,  and  as  you  claim  tlie  legacy  under 
tbe  will,  we  say  that  you  shall  take  according  to  the  whole  of  the  will  as  it  stands, 
or  you  must  reject  it  altogether." 

I  do  not  put  this  as  the  same  case  as  that  of  Carey  ,and  Askeir,  because  there  the 
condition  was  express,  and  here  it  is  only  inqilied  ;  and  then  the  qviestiou  [376]  comes 
to  be.  What  is  the  law  of  Scotland  with  reference  to  the  conditions;  and  they  say. 
"  We  take  tlie  whole  of  the  instrument  together,  and  find  that  it  is  a  Scotch  deed, 
and  we  construe  it  according  to.  the  principles  of  the  Scotch  law,  and  not 
accordinir     to     those     of     the  English     law,     and     we     collect     from     the     whole 
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that  the  intention  of  the  maker  of  the  deed  was,  that  the  whole  of  his  property 
should  be  turned  into  personalty,  and  equally  divided.  You  may  reject  this,  and 
refuse  to  bring  in  the  English  real  property,  over  which  we  have  no  power  ;  but  we 
have  power  over  tlie  personal  property,  jind  unless  you  comply  with  tiie  intent  of 
the  maker  of  the  instrument,  as  expressed  in  it,  you  shall  take  nothing  as  legatee." 
I  am  not  prepared  to  say  that  the  Scotch  Court  has  not  the  power  to  say  so,  and  that 
too  whether  the  conditioij  be  express  or  implied.  I  should  be  disposed  tlierefore 
to  affirm  the  judgment;  but  wishing  to  examine  the  e.a.ses  more  closely,  and,  if  1 
should  have  any  doubt,  being  desirous  to  consult  the  noble  and  learned  Loi-ds  as  to 
the  apparent  discrepancy  to  which  I  have  alluded,  I  propose  to  postpone  the  judg- 
ment for  the  present. 
Judgment  affirmed. 


[377]  APPEAL 

Feom  the  Court  of  Exchequer. 

DEAUE,— Appellant  ,■  ATTOR^EY-GETSlEEAh,— Respondent. 

[Mews'  Dig.  i.  68,  819  ;  v.  872,  873.     See  Deare  v.  Attviney-General,  1  Younge 

and  Collyer,  197.] 

Information,  under  45  Geo.  3,  c.  58,  at  the  suit  of  the  Crown,  against  an  Army 
Agent,  for  a  discovery  and  production  of  documents  with  a  view  to  an  account 
Plea,  1st,  That  the  accounts  had  been  settled  and  closed  at  the  War-Office  by 
the  issuing  of  the  clearing  warrants,  and  setting  out  the  warrants,  and  refer- 
ring to  them  ;  2d.  That  the  monies  imprested  in  the  agent's  hands  for  the  pay 
or  arrears  of  pay  of  officers,  were  held  by  him  as  the  banker  or  priviM:e  agent 
of  the  officers  by  whom  he  was  appointed  ;  and  that  for  such  monies  lie  was 
not  accountable  to  the  Crown.  The  plea  ordered  by  the  Court  below  to  stand 
for  an  answer,  with  liberty  to  Attorney-General  to  except. 

Held  by  the  House  of  Lords,  that  both  parts  of  the  plea  were  bad,  for  that  the 
clearing  warrants  did  not  purport  on  the  face  of  them  to  be  a  final  settlement 
of  accounts,  and  that  an  army  agent  was  a  public  officer,  and  was  accountable 
to  the  Crown  for  monies  received  by  him  for  the  pay  and  arrears  of  pay  of 
officers:  that  the  plea  might  have  been  over-ruled,  but  its  being  ordered  to 
stand  for  answer  was  only  the  more  favourable  to  the  agent :  And  Orders  of 
the  Court  below  affirmed. 

This  was  an  information  exhibited,  17th  September  1824,  by  His  Majesty's 
Attorney-General  (45  Geo.  3,  c.  58,  s.  25),  against  the  Appellant  Charles  Deare,  as 
surviving  partner  and  personal  representative  of  his  father,  Philip  Deare,  who,  with 
the  Appellant,  had.  in  the  years  1794-5-6-7,  acted  as  army  agents  for  several  regi- 
ments, and  among  others  for  the  Lanark  and  Dumbarton  Fencible  Cavalry.  [378] 
The  object  of  the  information  was,  to  obtain  a  discovei'y  and  the  production  and 
inspection  of  the  books  and  other  documents  of  tlie  agents,  in  order  to  enable  the 
Secretary  at  War  to  make  up  his  accounts,  and  to  take  the  proper  steps  to  recover 
the  balances  due  to  the  Crown. 

On  the  12th  April  1825,  the  Appellant  put  in  his  answer,  avoiding  the  discovery, 
and  insisting  that  all  accounts  had  been  settled  by  the  agent-s  with  tlie  War-office, 
and  that,  as  to  the  balances  in  the  agents  hands,  they  were  accountable  only  to  the 
commanding  officers. 

Exceptions  were  taken  by  the  Crown  ;  and  the  Court  (27th  June  1825)  allowed 
the  exceptions,  and  ordered,  by  consent,  that  the  information  and  answer  should  be 
limited  to  the  accounts  of  the  Dumbarton  and  Lanark  Fencible  Cavalry. 

The  Appellant  put  in  his  farther  answer,  but  insisted,  on  the  same  grounds  as 
before,  that  he  was  nottound  to  discover.  Exceptions  were  again  taken  on  behalf  of 
the  Crown,  and  these  having  come  on  for  argument,  the  Court  suggested  that  it  would 
be  more  convenient  if  the  Appellant  were  to  put  his  defence  in  the  shape  of  a  plea  ; 
and  it  was  ordered,  by  consent  of  the  parties,  that  the  Appellant  should  be  at  liberty 
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to  put  ill  11  plea  to  the  wliole  information,  limited  as  aforesaid.  Tlie  information 
was  accordingly  amended  by  limiting  it  to  the  accounts  of  tlie  two  regiments  before 
mentioned,  and  the  Appelhuit,  .'Jd  April  1826,  put  in  his  plea. 

In  the  first  place,  the  Appellant,  as  to  the  whole  of  the  information,  except  what 
related  to  sums  imprested  in  his  hands  for  pay  or  arrears  of  pay  of  officers,  pleaded 
in  bar  :  "  That  the  accounts  in  the  year  1800  were  duly  made  out ;  and  tlie  same  were 
then,  together  [379]  with  the  respective  vouchers  thereof,  delivered  into  the  War- 
office,  according  to  tlie  rules  and  regulations  of  such  office  then  in  force,  relative  to 
army  agents  accounts  ;  and  all  such  accounts  were  then  investigated,  and  the  wliole 
balance  due  to  or  from  this  Defendant  and  the  said  Philip  Deare,  or  either  of  them, 
upon  each  of  the  accounts  so  delivered  in,  was  ascertained  by  the  proper  officers  of 
the  War-ofiice,  duly  authorized  in  that  behalf,  and  the  whole  of  such  accounts  were 
finally  closed  and  settled  at  the  War-office,  by  the  issuing  of  the  several  clearing 
warrants  hereinafter  set  forth,  which  were  granted  for  the  same  respectively;  and 
no  sums  or  sum  of  money  are  or  is  now  due  to  his  late  or  present  Majesty,  from  this 
Defendant  and  the  said  deceased  Philip  Deare,  or  either  of  them,  in  respect  of  all  or 
any  of  such  accounts  ;  and  the  said  clearing  warrants  were  respectively  made  out  and 
tigned  by  the  Secretary  at  War,  and  countersigned  by  the  Lords  of  tlie  Treasury  for 
the  time  being,  and  the  same  were  in  the  words  and  figures,  or  to  the'  purport  and 
effect  following,  (that  is  to  say) : 
"  George  R. 

"Whereas  we  were  pleased  by  our  warrant,  bearing  date  the  9tli  May  1794,  to 
order  a  regiment  of  fencible  cavalry  to  be  raised  under  the  command  of  our  right 
trusty  and  well-beloved  William  Lord  Belhaven,  and  the  said  regiment  having  been 
completed,  reviewed,  and  approved,  and  the  establishment  thereof  directed  to  com- 
mence and  take  place  the  flth  January-  1795  :  And  whereas  we  have  been  most  humbly 
besought  to  grant  our  warrant  for  the  pay  and  allowances  of  the  effective  and  com- 
missioned and  non-commissioned  officers,  private  men,  and  [380]  horses,  previous  to 
the  commencement  of  the  establishment,  which  we,  thinking  reasonable,  are 
graciously  pleased  to  consent  to.  Our  will  and  pleasure  therefore  is,  that  out  of  such 
monies  as  are  in  or  shall  come  to  your  hands  for  the  contingent  uses  of  our  land 
fcrces,  or  out  of  such  monies  as  are  in  or  shall  come  to  your  hands  for  this  use,  you 
pay  unto  the  said  William  Lord  Belhaven  the  sum  of  £4969  12s.  lid.  without  deduc- 
tion, for  the  pay  and  allowances  of  the  eft'ective  commissioned  and  non-commissioned 
officers,  private  men,  and  horses,  of  our  said  regiment,  to  8th  January  1795  exclusive, 
agreeably  to  the  account  of  the  particulars  hereunto  annexed. 

"  And  for  so  doing,  this,  with  the  acquittance  of  the  said  William  Lord  Belhaven, 
or  of  his  assign,  shall  Ise  your  warrant  and  discharge. 

"  Given  at  our  Court  at  St.  James's,  this  20th  day  of  April  1803,  in  the  43d  year 
of  our  reign,  by  His  Majesty's  command, 

"  September  19th,  1806.  C.  Yorke. 

"  To  our  right  trusty  and  well-beloved  Councillors  Thomas 
Steel  and  John  Hiley  Addington,  joint  Paymaster- 
general  of  our  guards,  garrisons  and  land  forces,  or 
to  the  Paymaster-general  of  our  forces  for  the  time 
being. 

"  We  have  been  made  acquainted  with  this  warrant,  Wfiitehall  Treasury  Chambers 
the  15th  day  of  November  1803. 

Chas.   Small   Ptbus. 
George  Thtnne. 
Nat.  Bond." 
"  Pay  of  Lanark  Fencibles." 

[381]  The  rest  of  the  clearing  warrants  were  set  out  in  the  plea,  and  were  in  the 
same  form  and  to  the  same  effect  as  the  above ;  and  the  plea  averred,  that  the  issuino- 
of  these  clearing  warrants  were,  by  tlie  regulation  of  the  War-office,  the  final  settl^ 
ment  of  accounts. 

In  the  2d  place,  as  to  the  sums  imprested  in  the  hands  of  the  agents  for  pay  and 
arrears  of  pay  of  officers,  the  Appellant  pleaded  as  follows : 
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"  And  as  to  so  much  of  the  said  information  as  relates  to  or  seeks  any  discovery 
concerning  sums  of  monej'  tliereby  alleged  to  have  been  imprested  to  this  Defendant 
and  Philip  Deare,  deceased,  or  either  of  them,  for  pay  or  arrears  of  pay  of  officers  of 
the  regiments,  troops  and  companies  in  the  said  information  mentioned,  during  the 
period  therein  mentioned,  which  has  not  been  paid  or  accounted  for  to  such  officei-s, 
this  Defendant  dotli  also  plead  in  bar,  and  for  plea  saith,  that  all  such  sums  of  money 
were  received  by  the  said  Philip  Deare  and  this  Defendant,  or  one  of  them,  as  the 
agent  of  and  under  the  authority  of  the  commanding  officers  of  such  regiments,  corps 
and  companies  respectively,  and  b}-  virtue  of  divers  powers  of  attorney,  all  of  which 
were  in  the  form  and  to  the  purport  and  effect  following: 

"  Know  all  Men  by  these  presents,  tliat  I,  William  Hamilton,  colonel  of  the  Lanark 
and  Dumbartonshire  Fencible  Cavalry,  do  hereby  constitute  and  appoint  Philip 
Deare  and  Charles  Deare,  of  Somerset  Place,  agents,  and  each  of  theui,  my  true  and 
lawful  attornies  and  attorney,  for  me  and  in  my  name  to  ask,  demand  and  receive  of 
and  fi'om  the  Right  Honourable  Dudley  Rider  and  Thomas  Steele,  Paymaster  General 
of  His  Majesty's  forces,  the  Paymaster  General  for  the  time  being,  or  whom-[382]- 
soever  else  the  payment  thereof  doth  or  may  concern,  all  such  sum  or  sums  of  money 
as  is  or  are  now  due,  or  which  shall  hereafter  become  due  and  payable  to  me,  the 
commissioned,  non-commissioned  officers,  and  private  men,  of  the  said  regiment  of 
fencible  cavalry  under  my  command,  or  any  other  regiment  that  may  hereafter  be 
under  my  command,  or  on  any  account  whatsoever,  and  upon  receipt  thereof,  and 
any  part  thereof,  to  make  and  give  good  and  sufficient  acquittances  and  discharges 
for  tlie  same,  in  as  full  and  ample  a  manner  as  I  could  do  if  personally  present, 
hereby  ratifying  and  confirming  all  and  whatsoever  my  said  attornies  shall  lawfully 
do  or  cause  to  be  done  in  the  premises  by  virtue  of  these  presents.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal,  this  7th  April  1796. 

(signed)       "  Wm.  Hamilton."     (seal.) 

"  Sealed  and  delivered  (being  first  duly  stamped)  in  the 
presence  of  (signed)         Elphinstone." 

'■  Entered  in  the  office  for  auditing  Public  Accounts,  this  19th  May  1796. 

"  Thos.  Gibbes." 

And  the  plea  averred  that  the  sums  in  question  were  held  by  the  agents  as  the 
bankers  or  private  agents  of  the  commanding  officers,  and  that  they  were  not  account- 
able to  the  Crown  for  the  application  of  these  monies,  but  only  to  the  officers  on 
whose  account  they  had  received  tlieiu. 

The  Attorney-General  considered  the  plea  to  be,  as  to  both  parts  of  it,  bad  in  law, 
and  set  down  the  same  for  argument.  On  the  8th  May  1826,  the  Lord  Chief  [383] 
Baron  (Alexander)  pronounced  his  judgment,  and,  after  stating  the  first  plea,  pro- 
ceeded as  follows : 

"  Now  this  in  effect  amounts  to  two  things,  first,  that  all  these  accounts  were 
delivered,  and  that  the  vouchers  were  produced  and  examined  by  the  proper  officers, 
and  then  tJiat  they  were  settled,  not  only  by  those  officers,  but  by  the  issuing  of  those 
several  clearing  warrants  hereinafter  set  forth.  Those  clearing  warrants  are  set 
forth,  and,  if  any  thing  amounts  to  a  settled  account  in  this  plea,  it  is  these  clearing 
warrants  ;  but  upon  looking  upon  them  they  purport  no  such  thing,  and  it  is  impos- 
sible by  any  averment  to  make  them  amount  to  that;  they  purport  directly  the  con- 
trary: 'Whereas  we  were  pleased  by  our  warrant,  bearing  date  the  24:th  of  June 
1795,  to  order  an  augmentation  to  be  raised  and  added  to  the  late  Lanarkshire  corps 
of  Fencible  Cavalry,  under  tlie  command  of  our  right  trusty  and  right  well-beloved 
cousin,  William,  Earl  of  Belhaven,  and  the  said  augmentation  having  been  com- 
pleted, and  directed  to  commence  on  the  establishment  the  17th  Februarv  1796  :  And 
whereas  we  have  been  most  humbly  besought  to  grant  our  warrant  for  the  pay  and 
allowances  of  the  effective  commissioned  and  non-commissioned  officers,"  and  so  on. 
'  previous  to  the  commencement  of  the  establishment,  which  we,  thinking  reasonable, 
are  graciously  pleased  to  consent  to  ;  '  then  it  says,  '  Our  will  and  pleasure  is,  that 
a  certain  sum  of  money  shall  be  paid  to  Lord  Belhaven.'  How  is  it  possible  to  say 
that  that  makes  a  settled  account.  I  am  not  disposed,  as  to  this  part  of  the  plea,  to 
overrule  it,  because  the  effect  of  it  would  be,  as  I  understand  it  from  the  books,  to 
decide  that,  under  no  circumstances,  could  these  instruments  have  anv  such  opera- 
tion.    I  am  [384]  not  disposed  to  go  that  lengtli  at  all :    on  tlie  other  hand,  I  am 
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equally  remote  from  any  disposition  to  allow  it,  for  tiie  reasons  I  have  stated  ;  for  if 
all  tliis  was  proved  which  is  alleged  in  this  plen.  then  the  inference  would  follow, 
that  is  a  proof  that  these  vouchei-s  were  received  at  tiie  War-otfice,  and  that  these 
warrants  had  been  issued,  but  that  would  be  no  answer.  In  order,  therefore,  to  give 
the  Defendant  the  benefit  as  far  as  we  can  of  this  defence,  and  at  the  same  time  to  do 
justice  to  the  Crown,  I  think  tlie  course  taken  ought  to  be  this, — to  let  the  jilea  stand 
for  an  answer,  with  libert}'  to  except, — tlien  tiie  Crown  will  except,  as  if  he  liad 
answered,  and  the  Crown  will  have  an  opportunity  of  getting  that  discovery  which 
by  the  course  of  the  Court  it  is  entitled  to,  and  this  Defendant  will  liave  the  benefit 
of  all  the  circumstances  he  has  stated  upon  his  plea,  and  all  the  benefit  that  tlie  law 
and  the  opinion  of  tlie  Court  shall  entitle  him  to. 

"  The  other  plea  respects  the  monie,s  remaining  in  his  hands,  which  were  issued 
for  the  pay  of  the  officers,  and  for  which  lie  says,  in  substance,  that  he  was  the  agent 
of  these  officers,  and  that  he  was  accountable  to  them  only.  I  think,  if  all  the  pro- 
v:fcfdings  in  this  Court,  and  the  rules  established  are  to  be  considered  for  a  moment, 
it  is  quite  clear,  that  if  money  is  issued  to  a  jierson  for  a  public  trust,  to  be  applied 
to  the  persons  entitled  to  that  money,  that  the  Crown  has  a  perfect  right  to  inquire 
into  the  application  of  it ;  as  to  that,  also,  it  may  take  tlie  same  course.  There  would 
be  no  difficulty  in  overruling  it  simpliciter,  but  I  see  no  difficulty  in  taking  the  same 
course  with  respect  to  this  ;  therefore,  this  plea  may  stand  for  an  answer,  with  liberty 
to  except." 

[385]  Of  the  same  date  (8th  May  1826)  it  was  ordered  by  the  Court,  that  the  plea 
should  stand  for  an  answer,  with  liberty  to  tlie  Respondent  to  except,  and  to  set  down 
his  exceptions  to  the  former  answers. 

The  Respondent  then  set  down  his  original  exceptions  for  argument,  and  the 
Court,  by  order  dated  10th  November  1826,  allowed  the  whole  of  them. 

From  these  Orders  of  the  8th  May  and  10th  November,  the  agent  appealed  to  the 
Lords  for  the  following  among  other  reasons  : 

I.  Because  the  Orders  complained  of  are  manifestly  in  violation  of  that  regularity 
and  consistency  in  pleading  which  the  established  course  of  practice  requires  to 
be  observed  in  Courts  of  Equity.  Tlie  proceedings  which  have  taken  place  are  the 
following:  An  information  filed  against  the  Appellant  by  the  Attorney-General  on 
behalf  of  His  Majesty  ;  an  answer  by  the  Appellant  to  this  information  ;  exceptions 
to  that  answer  ;  a  further  answer  to  the  original  information,  wihich  information 
was,  by  the  order  of  the  3d  of  February  1826,  limited  to  four  particular  years  and 
one  particular  corps  ;  an  amended  information  ;  and  a  plea  put  in  by  the  Defendant 
to  the  whole  of  the  discovery  which  that  information  seeks.  There  are  now,  therefore, 
an  information,  an  answer  to  that  information,  exceptions  to  that  answer,  an 
ai'iended  information,  a  further  answer  to  that  amended  information,  exceptions  to 
that  further  answer,  and  a  plea  to  the  whole  of  the  amended  information,  all  stand- 
ing on  the  files  of  the  Court  at  the  same  time.  The  Appellant  humbly  complains  of 
the  orders  by  which  the  record  has  been  brought  into  such  a  state  of  irregularity  and 
confusion,  and  hopes  that  the  same  will  be  discharged  or  altered. 

n.  Because  inasmuch  as  the  Appellant  has  distinctly  and  positively  sworn  it  to  be 
the  fact,  that  all  accounts  respecting  the  agency  of  the  Lanark  and  Dumbarton  [386] 
Feucible  Cavalry,  inquired  after  by  the  amended  information,  have  been  examined 
and  finally  settled,  and  the  Attorney-General  has  taken  no  step  to  put  that  fact  in  issue, 
that  fact  must,  according  to  the  received  rules  of  pleading,  be  taken  to  be  true,  and 
the  Court  of  Exchequer  had  no  authority  to  decide  that  the  documents,  referred  to  bv 
the  Defendant  in  his  plea,  disproved  the  fact  which  they  were  alleged  to  confirm.  The 
Appellant  humbly  submits  that  the  forms  of  pleading  and  justice  of  the  case  equally 
required  that  the  plea  should  either  have  been  allowed,  or  that  an  opportunity  should 
have  been  given  to  the  Defendant  of  proving  the  truth  of  the  allegation  it  contained. 
He  therefore  confidently  trusts  that  your  Lordships  will  reverse.^or  so  far  alter  the 
Order  of  the  10th  of  November  1826,  as  to  enable  him  to  show  by  oral  and  docu- 
mentary evidence,  which  he  is  prepared  to  adduce,  that  the  accounts  in  question  have 
been  examined  and  finally  settled  in  the  only  way  in  which  he  had  any  reason  to 
believe  it  would  be  necessary  for  them  to  be  settled  when  he  undertook  the  agencv  in 
question,  or  in  which  the  accounts  of  army  agents  were  settled  since  the  War-office 
has  been  established. 
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in.  Because  after  agents'  accounts  have  been  examined  and  settled  at  the  War- 
office,  and  the  clearing  warrant  issued,  the  Secretary  at  War,  acting  on  behalf  of 
His  Majesty,  has  not,  either  by  law  or  custom,  any  right  to  or  control  over  the  arrears 
which  may  stand  to  the  credit  of  any  officer  in  the  books  of  the  agent.  Tliey  form 
itu'itter  of  account  between  the  officer  and  the  agent,  who  becomes  thenceforward  the 
banker  of  tlie  officer,  and  frequenth'  acts  otherwise  as  his  private  agent.  The  ser- 
vices, of  which  they  are  the  compensation,  have  been  already  rendered,  and  the  pre- 
cise amount  of  the  sum  due  to  liim  lias  been  ascertained  before  the  clearing  warrant 
is  issued.  The  Crown  [387]  would  not  be  answerable  for  those  arrears  to  the  officer 
in  case  of  the  agent's  insolvency  ;  and  the  agent,  being  certainly  liable  for  their 
amount  to  the  officer  and  his  representatives,  cannot  be  liable  to  another  action  at 
the  suit  of  the  Crown  on  the  same  ground  at  the  same  time. 

IV.  Because  the  Secretary  at  War  is  not  by  any  law  or  custom  entitled  to  the 
production  of  any  ledgers,  or  other  private  books  of  account,  which  are  sought  by 
this  information.  The  Appellant  and  his  father  have  many  years  ago  sent  into  the 
War-office  all  the  accounts  and  vouchers  which,  by  the  established  rules  and  regular 
tions  respecting  agents'  accounts,  they  were  bound  to  render,  and  he  avers  and  insists 
that  the  Secretary  at  War,  until  within  these  few  years,  did  not  claim,  and  does  not 
now  possess,  the  right  to  call  for  tlie  production  of  private  ledgers  and  books  of 
account  themselves. 

The  Respondent,  on  the  other  hand,  submitted  that  the  said  Orders  ought  to  be 
affirmed,  for  the  following  among  other  reasons  : 

First,  as  to  the  form  of  the  Orders :  That  of  tlie  8th  of  May  1826  is,  in  substance, 
consistent  with  the  Order  which  it  recites  of  the  3d  of  February  1826,  which  was 
an  Order  made  by  consent,  and  without  prejudice  to  the  previous  proceedings,  in 
case  the  plea  should  be  overruled  ;  and  although  the  Court  has  directed  that  plea  to 
stand  for  an  answer,  and  not  in  terms  overruled  the  plea,  it  was  fully  competent  to 
the  Court  to  make  such  direction  as  it  has  made;  and  it  is  more  for  the  Appellant's 
benefit  than  overruling  the  plea;  and  tlie  liberty  to  set  down  the  former  exceptions 
is  consequential  upon  the  Order  so  made,  or  else  is  reserved  by  the  Order  of  tlie 
3d  February  1826. 

[388]  As  to  the  Order  of  the  10th  of  November  1826,  by  which  the  exceptions  were 
again  allowed,  it  follows,  that  if  the  Court  was  authorized  to  give  liberty  to  set 
down  those  exceptions,  that  they  should  be  again  allowed,  as  there  is  no  discovei-y  in 
any  of  the  answers  to  those  parts  of  the  information  to  which  the  exceptions 
relate. 

Second,  as  to  the  merits  insisted  on  as  a  bar  to  discovery  by  the  two  first  answers, 
and  by  the  plea ;  viz.  That  the  accounts  were  settled  by  means  of  the  clearing  war- 
rants as  to  all  sums,  except  arreaa-s  due  to  the  officers  :  and  as  to  the  arrears,  that 
the  agents  acted  as  the  private  bankers  of  the  officers,  and  are  not  responsible  to 
government. 

The  clearing  warrant  is  both  in  form  and  substance  a  transaction  quite  distinct 
from  the  final  settlement  of  the  agent's  accounts  with  government,  and  the  customs 
or  regulations  of  the  office  by  which  it  is  alleged  that  clearing  warrants  have  that 
effect,  so  as  to  conclude  the  Crown  from  calling  for  an  account  from  the  agents  of 
money  imprested  to  them  for  public  purposes,  would  be  a  void  custom,  and  this  plea 
is  tlierefore  bad  in  law. 

As  to  the  plea  relating  tO'  money  received  b)'  the  agent  for  arrears  due  tO'  officers, 
this  part  of  the  plea  is  also  bad  ;  first,  because  it  is  inconsistent  with  public  policy 
and  the  discipline  of  the  army,  that  the  agent  should  make  any  disposition  or 
arrangement  whatever  relating  to  money  received  for  the  pay  of  officers  otlier  than 
actual  payment  to  the  officer  or  liis  representatives. 

The  public  duty  of  army  agents  binds  tliem  to  make  actual  payment  to  the 
officers,  or  to  account  for  and  pay  over  to  government  all  sums  received  by  them  for 
public  purposes.  Secondly,  the  plea  states  no  authority  [389]  from  the  officers 
constituting  the  agents  their  bankers,  but  only  a.  general  .authority  from  tlie  com- 
manding officers  to-  receive  the  money;  and  thirdly,  if  the  agent  could  show  actual 
payment,  he  is  still  bound,  till  his  account  is  finally  settled  with  government,  to 
make  discovery,  and  to  account  for  all  his  transactions. 

Third,  as  to  the  defence  set  up  by  the  fii-st  answer,  but  not  contained  in  the  plea, 

772 


DEARE  r.  A.-c;.  [1830,  1831]  ii  dow  &  clark. 

that  army  agents  are  appointed  by  tlie  colonels  of  regiments,  and  not  by  tlie  Crown, 
and  tliat  tliey  are  not  tlierefore  agents  of  the  Crown,  or  accountable  to  it,  for 
public  money,  but  solely  to  the  colonels  by  whose  authority  they  are  appointed. 
First,  army  agents  are  agents  ol  tJie  Crown,  and  ret-ognized  as  sucli  by  the  Acts  of 
the  23  Geo.  3,  c.  50,  and  -15  Geo.  3,  c.  58;  and  army  a.gents  are,  as  well  by  the  pro- 
visions of  those  Acts,  as  also  by  the  common  law  right  of  tlie  Crown,  to  require 
accounts  from,  and  to  charge  as  debtors,  aU  persons  to  whom  public  money  is  im- 
prested.  accountable  and  chargeable  for  all  public  money  received  by  them. 

Moreover  tliis  is  a  defence  insisted  on  by  answer,  and  not  b}^  plea  ;  and  the  Appel- 
lant cannot  by  answer,  purporting  to  be  an  answer  to  tlie  whole  information,  object 
to  answer  any  part;  he  must  either  demur,  or  plead,  or  put  in  a.  full  answer. 

The  cause  was  heard  at  tlie  bar  of  tlie  House  of  Lords  on  the  19tli  and  26th 
February  1830,  (Lord  Lyndhurst,  Chancellor),  and  the  following  cases  were  cited. 
Hindman  v.  Taylor,  2  Bro.  Ch.  Ca.  7  ;  Attorney-General  v.  Uosa,  8  Price,  190  ;  Attor- 
ney-General V.  Brouhexhank,  2  Y.  and  J.  37  ;  I'nndeau  v.  Wyatt,  3  Bro.  Ch.  Ca.  155  ; 
Bayley  v.  Sihhald,  15  Ves.  135  ;  Gait  v.  Oshaltleston,  1  Russ.  158  ;  5  Madd.  428  ;  Men- 
dezahel  v.  Machado,  1  Sim.  68  ;  2  S.  S.  483  ;  2  Russ.  540. 

[390]  Lord  Chancellor  (Lyndhurst) :  The  decision  of  the  present  Master  of  the 
Rolls  in  Gait  v.  Osbaldeston,  seems  at  variance  with  his  decision  in  Memdezabel  v. 
Machado.  But  tlie  judgment  in  tlie  former  case  wa,s  in  1820,  and  in  1826  it  was 
overruled  by  Lord  Eldou.  The  latter  case  was  decided  afterwards,  which  explains 
the  variance. 

It  has  been  said,  that  this  House  has  a  right  to  the  opinion  of  the  Court  below  on 
any  point  argued  before  it:  so  it  has  if  it  calls  for  it.  But  it  would  be  too  much  to 
say  that  every  new  point  raised  here  for  the  information  of  the  House  should  be  re- 
mitted to  the  Court  below:  tliat  might  make  a  suit  interminable.  A  new  point  is 
raised  here,  and  that  is  sent  back  for  the  opinion  of  the  Court  below.  The  cause 
comes  here  again,  and  another  new  point  is  raised,  and  that  is  sent  back  again.  There 
would  be  no  end  of  it.    Whether  to  remit  or  not  is  in  the  discretion  of  the  House. 

Lord  Lyndhurst  (14  Oct.  1831):  This  was  an  information  filed  in  the  Court  of 
Exchequer,  by  His  Majesty's  Attorney-General  against  the  Appellant,  Deare,  who, 
together  with  his  father,  of  whom  he  was  the  personal  representative,  liad  been  army 
agents;  and  tlie  object  was  to  obtain  a  discovery  of  tlie  balance  due  from  the  agents 
to  the  public.  Deare  put  in  his  answer  ;  and,  with  a  view  to  simplify  and  shorten 
the  proceedings,  a  course  was  adopted  which  rather  lengthened  the  jiroceedings,  and 
left  the  record  in  a  more  complicated  state  than  it  otherwise  would  have  been  in. 
But  taking  the  record  as  we  find  it,  justice  may  still  lie  done  between  the  parties. 

The  main  point  is  a  plea  in  bar  to  this  effect:  that  the  accounts  of  the  Dumbarton 
and  Lanark  Fencible  [391]  Cavalry,  to  which  the  information  was  ultimately 
limited,  were,  in  1800,  duly  made  out;  and  that  the  same  were  then,  together  with 
tlie  respective  vouchers  thereof,  delivered  into  tlie  War-office,  and  that  the  accounts 
were  then  investigated,  and  finally  closed  and  settled  at  tlie  War-office,  by  the  issuing 
of  the  clearing  warrants  hereinafter  set  forth  ;  and  then  it  sets  forth  the  clearing 
warrants.  That  is  a  plea  in  bar  to  a  part  of  the  information  ;  and  certainly  a  plea 
of  a  settled  account,  if  well  founded,  is  so  far  an  answer.  But  the  question  is,  whether 
this  is  a  sufficient  plea  of  an  account  stated  and  settled.  No  :  for  it  says  that  the 
vouchers  were  investigated,  and  the  balance  settled  by  the  proper  officers  at  the 
War-office  by  the  issuing  of  the  clearing  warrants,  so  that  it  is  a.  plea  of  a  settled 
account  by  reference:  to  these  documents;  but  the  documents,  on  the  face  of  them,  do 
not  justify  the  inference.  This,  therefore,  is  not  a  good  plea  of  a  stated  account, 
and  consequently  not  a  good  defence  t'l  the  suit. 

But  there  is  another  plea  to  another  part  of  the  information,  which  is,  "  that  all 
the  sums  which,  after  the  issuing  of  the  clearing  warrants,  were  permitted  by  the 
officers  to  remain  in  the  hands  of  this  Defendant  and  the  said  deceased  Philip 
Deare,  were  held  by  them  as  the  bankers  or  private  agents  of  the  several  officers, 
etc.  ;  that  such  sums  were  placed  to  tlie  private  account  of  such  officers,  and  tliat 
the  said  Philip  Deare  and  this  Defendant  were  not,  and  that  this  defendant  is  not, 
in  any  manner  responsilile  to  His  Majesty  for  the  application  or  non-application  of 
any  such  sums." 

This  question  came  before  me  when  I  was  in  the  Court  of  Chancerv,  and  I  hai 
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no  doubt  but  that  the  agent,  although  appointed  by  the  Colonel,  was  adopted  [392] 
by  the  Crown,  and  accountable  to  the  Crown  for  tlie  application  of  the  money  received 
to  the  purpose  for  which  it  was  issued,  and  that  the  Crown  liad  a  right  to  investigate 
the  accounts  of  tlie  agent  to  see  to  such  application.  If  the  money  be  paid  to  the  officer 
entitled  to  it.,  or  to  another  by  liis  authority,  the  agent  is  then  so  far  discharged  ;  but 
it  is  not  sufficient  for  that  purpose  that  the  money  is  entered  in  the  agent's  books 
to  the  credit  of  tlie  officer,  and,  therefore,  the  Crown  has  a  right  to  investigate. 

The  whole  plea  might,  therefore,  have  been  oveiTuled.  The  Court,  however,  did 
not  overrule  it.  but  ordered  it  to  stand  for  an  answer;  but  of  that  the  Appellant  had 
no  reason  to  complain,  for  that  was  rather  favourable  to  him. 

Judgment  affirmed. 

[393]  APPEAL 

From  the  Court  of  Chancery. 

ATTORNEY-GENERAL,  (at  the  relation  of  Magistrates  of  Montrose),— Appellant ; 
.  GAVIN  B.  MILL  and  Another,- — Respondents. 

[Mews'  Dig.  iii.  391,  420,  506  ;  S.C.  5  Bli.  N.S.  59-3  :  and,  in  Chancery,  3  Russ.  328  ; 
5  L.J.  Ch.  153.  Discussed  and  distinguished  in  Canterbury  (Mayor  of)  v.  Wyburn 
and  Melbourne  Hospital  (1895),  A.C.  89.] 

D.  M.,  a  native  of  Montrose,  in  Scotland,  residing  in  England,  by  Will  made  in 
England,  and  in  the  English  form,  bequeaths  tlie  residue  of  his  real  and  per- 
sonal estate  to  trustees,  to  be  laid  out  in  the  purchase  of  lands,  or  rents  of  in- 
heritance, in  fee  simple,  for  a  charitable  purpose,  at  Montrose,  in  Scotland, 
where  two  of  the  four  trustees  resided,  one  residing  in  England,  and  another 
in  the  West  Indies. 
Held  by  the  House  of  Lords,  affirming  a  decree  of  the  Court  of  Chancery,  that  the 
bequest  was  void  by  the  statute  of  mortmain,  it  not  appearing  from  the  will 
tliat  the  testator  intended  that  tlie  trustees  should  have  the  option  to  purchase 
lands  in  Scotland. 
The  late  Mr.  David  Mill,  the  testator  in  this  case,  was  born  in  the  town  of  Montrose, 
in  Scotland,  where  [394]  he  resided  in  his  father's  house  for  many  years.     He  then 
went  to  the  West  Indies,  wliere  he  amassed  a  very  considerable  property.     About  the 
year  1 786  he  returned  to  his  native  country,  and  resumed  his  original  domicile ;  for  he 
again  took  up  his  residence  in  Montrose,  with  the  intention  of  remaining  there  during 
the  rest  of  his  life.     In  the  year  1791  Mr.  David  Mill  was  induced  to  take  a  journey  to 
London,  on  account  of  business,  in  the  months  of  September  or  October  of  that  year. 

Shortly  after  his  arrival  in  London  he  was  seized  with  illness,  and  on  tliat  occasion 
made  his  Will,  dated  the  5tli  day  of  December  1791  ;  and  thereby,  after  directing  pay- 
ment of  all  his  debts,  funeral  and  testamentary  expenses,  and  after  bequeathing 
various  legacies,  "  he  gave  all  the  residue  of  his  real  and  personal  estate  unto  James 
Mill,  of  Camberwell,  his  brother,  George  Mill,  of  Montrose,  Hercules  Mill,  also  of 
Montrose,  and  Patrick  Bartlett,  of  tlie  island  of  Cariacou,  upon  trust  to  invest  such 
part  of  his  said  estate  as  should  not  then  consist  of  real  estate  in  the  purchase  of  lands, 
or  rents  of  inheritance,  in  fee  simple,  which  purchase  or  purchases  he  directed  should 
be  made  in  the  name  of  the  said  trustees,  or  the  survivors  or  survivor  of  them,  and  by 
them  in  due  and  legal  form  conveyed  from  time  to  time,  together  with  such  part  or 
parts  of  his  real  estate  as  might  then  happen  not  to  be  sold  or  disposed  of  for  tlie  pur- 
pose® aforesaid,  to  other  trustees  and  their  heirs,  so  a«  at  all  times  thereafter  to; 
support  and  preserve  a  perpetual  succession  in  the  lands  and  rents  so  to  be  purchased, 
for  the  intent  and  purpose  mentioned,  contained,  and  expressed  in  a  certain  instru- 
ment, or  writing,  in  his  will  mentioned,  to  be  executed  by  him,  and  to  bear  even  date 
witli  his  [395]  will ;  "  and  he  appointed  the  said  James  Mill,  George  Mill,  Hercules 
Mill,  and  Patrick  Bartlett,  executors  of  his  will. 

The  other  deed,  or  instrument  in  writing,  which  is  so  referred  to  in  the  will  as 
expressing  the  purposes  to  which  the  rents  of  the  lands  so  to  be  purchased  were  to  be 
applied,  is  a  deed-poll,  dated  5th  December  1791,  in  which  the  testator  describes  him- 
self as  formerly  of  the  island  of  Cariacou,  in  the  West  Indies,  but  then  residing  in 
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Charles-street,  in  tlie  parish  of  Mary-le-bone,  in  the  county  of  Middlesex  ;  and  recites, 
"  tliat  the  testator  had  often  observed  with  regret  the  verj'  destitute  situation  in  which 
tlie  daughters  of  many  gentlemen  in  the  neighbourhood  of  his  native  town,  Montrose, 
North  Britain,  have  been  left  at  the  death  of  their  fathers,  and  tliat  it  was  his  earnest 
will  and  desire  to  add  comfort  to  as  many  of  the  persons  of  the  above  description  as 
possible,  he  had,  by  his  will  of  even  date,  given,  devised  and  bequeatlied,  all  the  residue 
and  remainder  of  his  estate  and  effects,  whatsoever  and  wheresoever,  in  manner 
therein  mentioned;  he  therefore  declared  that  the  said  gift,  devise  and  bequest, 
of  the  residue  of  his  estate  and  effects  to  the  said  James  Mill,  (ieorge  Mill,  Hercules 
Mill  and  Patrick  Bartlett,  and  the  survivors  and  survivor  of  them,  and  the  heirs, 
e.xecutors,  administrators  or  assigns  of  such  survivor,  was  so  made  and  given  them 
upon  trust,  that  they,  the  survivors  and  survivor  of  them,  and  the  heirs,  executors, 
administrators  and  assigns  of  such  survivor,  should  yearly,  and  every  year,  for  ever, 
pay  the  yearly  rents  of  tlie  said  trust  estate  into  the  proper  hands  of  the  following 
persons,  their  heirs  and  successors,  that  is  to  say,  the  two  persons  who,  for  the  time 
being,  should  be  the  testator's  [396]  nearest  of  kin,  and  residing  within  20  miles  of  tlie 
town  of  Montrose,  tlie  said  James  Mill  and  his  heirs  when  residing  within  the  said 
distance.  Sir  Alexander  Ramsay,  of  Balmain,  bart.,  and  Sir  David  Carnegie,  of 
Southest,  bart.,  and  their  heirs,  when  he  or  they  should  reside  within  the  said  distance, 
and  to  the  Magistrates  of  Montrose  for  the  time  being;  it  being  his  desire  and  in- 
tention that  neither  of  his  trustees,  or  their  heirs,  assigns  or  successors,  should  act  in 
the  execution  of  the  trusts  thereinafter  mentioned,  but  such  as  should  reside  and  live 
within  20  miles  of  the  town  of  Montrose  aforesaid,  to  be  by  the  said  trustees,  tlieir 
heirs  and  successors,  applied  upon  trust  j'early,  and  every  year,  upon  the  19th  day 
of  March  in  every  year  for  ever,  to  pay,  apply  and  dispose  of  tv,'o  third  parts  thereof 
towards  the  relief  and  comfort  of  all  svicii  daughters  of  gentlemen  residing  in  the 
neighbourhood  of  Montrose  aforesaid,  who  should  be  left  at  the  death  of  their  fathers 
destitute  of  sui)port,  or  with  a  scanty  and  insufficient  maintenance,  in  manner  follow- 
ing," etc.  etc. 

The  testator,  Mr.  David  Mill,  executed  several  codicils  to  his  will.  By  the  first 
codicil,  dated  20th  of  July  1799,  he  appointed  his  brother,  Mr.  John  Mill,  of  Fearne, 
in  the  county  of  Angus,  in  Scotland,  joint  executor  of  his  will,  and  joint  trustee  under 
the  supplementary  instrument.  By  the  second  codicil,  he  gave  other  legacies  in  lieu 
of  those  bequeathed  in  the  will  ;  but  did  not  in  any  manner  alter  the  charitable  be- 
quest. By  the  third  codicil,  dated  2.3d  June  1802,  he  directed  that  the  Respondent 
should  bear  the  name  of  Mill,  and  gave  and  bequeathed  all  the  rest,  residue,  and  re- 
mainder of  his  estate,  effects,  and  preniises  whatsoever,  not  before  given  and  be^ 
queathed  by  his  will  and  codicils,  unto  his  brother  John  Mill,  and  the  Respondent, 
[397]  their  executors,  administrators,  and  assigns,  to  be  equally  aivided  between  them, 
share  and  share  alike,  and  apjiointed  them  executors  of  his  will  and  codicil,  and 
confirmed  the  appointment  of  James  Mill,  Hercules  Mill,  and  Patrick  Bartlett,  to  be 
trustees  thereof. 

In  April  1805,  the  testator,  Mr.  David  Mill,  died  without  having  in  any  manner 
altered  his  will  and  codicils,  and  supplementary  deed.  After  his  death,  the  Re- 
spondent (the  only  executor  residing  in  England),  and  Mr.  John  Mill,  proved  the 
will  and  codicils  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury;  and  the 
Respondent  assumed  the  name  of  Mill,  according  to  the  third  codicil.  Mr.  John  Mill 
and  the  Respondent  then  possessed  themselves  of  the  whole  personal  estate  and  effects 
of  the  testator,  to  a  great  amount. 

No  notice  of  the  above  charitable  bequest  was  given  to  the  magistrates  of  Montrose, 
or  to  any  party  interested  in  its  establishment.  On  the  contrary,  long  before  Mr. 
John  Mill  and  the  Respondent  ventured  to  prove  the  will,  they  took  care  to  have  an 
amicable  suit  instituted  in  the  Court  of  Chancery,  without  any  notice  to  the  parties  in 
Scotland  interested  in  the  cliarit}'. 

In  this  amicable  suit,  the  Respondent  in  this  case  appeared  as  Plaintiff  against 
his  surviving  co-executors,  Mr.  John  Mill  and  Patrick  Bartlett,  and  the  Attorney- 
General,  who  were  the  Defendants,  Mr.  John  Mill,  the  Defendant,  having  the  same  in- 
terest with  the  Respondent,  who  acted  as  Plaintiff  in  defeating  the  charitable  bequest. 
The  Bill  in  this  amicable  suit  was  filed  in  Hilary  Term  1806  (more  than  two  years 
before  the  will  was  proved),  and  as  the  Attorney-General  was  necessarily  included 
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among  the  Defendants  as  a  formal  party,  the  Bill  charged,  amongst  other  things,  that 
the  residue  of  the  testator's  real  and  [lersonal  estate  was  not  [398]  applicable  to  the 
charitable  purposes  mentioned  in  the  deed  executed  in  1791  b}-  Mr.  David  Mill,  and 
referred  by  his  will,  and  that  the  purposes  of  the  said  deed  were  such  as  could 
not  be  carried  into  effect;  and  that  such  residue,  therefore,  passed  by  the  said  subse- 
quent testamentary  instruments,  and  that  it  ought  so  to  be  declared  by  the  Court. 
And  in  the  pra3'er  of  the  Bill  was  inserted  a  prayer  that  the  devise  and  bequest  of  the 
residue  and  remainder  of  the  real  and  pei^sonal  estate  of  Mr.  David  Mill,  for  the  pur- 
poses of  tlie  said  deed  referred  to  in  the  will  of  Mr.  David  MiU,  miglit  l>e  declared 
void  by  the  decree  of  that  Honourable  Court;  and  that  he,  the  Respondent,  might,  to- 
gether with  Mr.  John  Mill,  be  declared  entitled  to  the  remainder  and  residue  of  the 
said  real  and  personal  estate,  in  equal  moieties. 

In  1808  this  amicable  suit  came  on  to  be  heard  before  his  Honour  the  Master  of  the 
Rolls,  when  the  common  decree  was  obtained  for  an  account  of  the  testator's  estate. 
The  Master  made  his  report  in  Februaiy  1809,  and  on  the  1.3th  of  June  1809  the  cause 
was  heard,  it  is  believed,  as  a  consent  or  short  cause,  at  the  Rolls ;  when,  without  any 
argument  or  notice  as  to  the  validity  or  invalidity  of  the  bequest  for  the  Scotch  charity, 
a  decree  was  obtained  (not  declaring  the  bequest  of  the  Scotch  charity  void,  as  was 
prayed  by  the  Bill),  directing  that  the  said  Ma.ster  should  divide  the  clear  residue  of 
the  testator's,  Mr.  David  Mill's,  personal  property,  which,  the  Master  had  ascertained, 
amounted  to  £39,226  1  Is.  9d.  three  per  cent.  Bank  Annuities,  and  £18,634  3s.  8d.  four 
per  cent.  Stock,  into  two  equal  moieties,  one  of  which  moieties  was  to  be  transferred  to 
the  Plaintiff  (the  Respondent),  and  the  other  to  the  Defendant,  Mr.  John  MiU.  The 
decree  thus  obtained  in  this  amicable  suit,  [399]  without  any  argument,  and  in  the 
absence  of  the  parties  interested  in  the  Scotch  charity,  as  it  directed  the  charitable 
funds  to  be  divided  between  the  parties.  Plaintiff  and  Defendant  in  that  suit,  had  the 
effect  of  defeating  the  charitable  objects  of  the  testator  for  the  time. 

At  length  tlie  magistrates  of  Montrose  received  information  of  the  contents  of  tlie 
testator's  will,  and  of  the  rational  and  excellent  purposes  for  which  the  testator  had 
destined  a  great  part  of  his  property.  They,  therefore,  immediately  caused  an  in- 
formation to  be  filed  at  their  relation  in  the  High  Court  of  Chancery,  by  His  Majesty's 
then  Attorney-General,  at  the  relation  of  your  Appellants,  Relators,  against  the  Re- 
spondent and  George  Mill  Nicholson  (who  resides  in  Scotland  out  of  the  jurisdiction, 
and  is  the  heir-at-law  of  John  Mill,  the  surviving  ti'ustee  for  the  Scotch  charitable 
purpose),  praying  tliat  it  might  be  declared,  that  under  the  direction  to  lay  out  the 
residue  of  tlie  personal  estate  of  the  testator,  Mr.  David  Mill,  in  the  purchase  of  lands 
or  rent  of  inheritance,  for  the  charitable  purposes  to  be  executed  in  Scotland,  as 
expressed  in  the  said  deed,  the  trustees  for  the  time  being  were  authorized  or  em- 
powered, or  had  the  option,  to  purchase  lands  or  rents  of  inheritance  in  fee  simple 
in  Scotland,  for  the  said  purposes,  and  that  the  residue  of  the  personal  estate  might  be 
so  laid  out  accordingly. 

To  this  information  the  Respondent  appeared,  and  put  in  a  general  demurrer, 
which  came  on  to  be  argued  on  the  29th  of  April  1824,  before  his  Honour  the  Vice- 
Chancellor.  On  the  argument  of  the  demurrer  it  was  insisted,  on  behalf  of  the  Re- 
spondent, tliat  the  decree  on  further  direction  in  the  amicable  suit  at  the  Rolls  was  a 
bar  to  the  said  information.  The  Vice-chancellor,  however,  to  prevent  any  technical 
difficulty  being  raised  on  that  ground,  which  might  prevent  the  [400]  argument  of  the 
question  as  to  the  validity  of  the  general  question,  (which  his  Honour  was  pleased  to 
say  was  a  question  of  great  importance,  intimating  at  tlie  same  time  that  the  validity 
of  tlie  bequest  would  probably  be  supported,)  suggested  that  he  would  allow  the  de- 
murrer to  be  withdrawn,  in  order  that  the  Respondents  might  plead  the  said  decree  on 
further  directions,  in  bar  to  the  said  information,  and  that  tlie  Appellants  should 
present  a  petition  to  have  the  said  decree,  on  further  directions,  re-heard  upon  appeal 
at  the  same  time  with  the  plea.  This  suggestion  was  adopted,  and  the  Respondents 
put  in  a  plea  of  tlie  decree  on  further  directions  at  the  Rolls,  while  the  Appellants 
pi-esented  their  petition  for  rehearing  of  that  decree. 

On  the  14th  day  of  May  1827  the  information  and  the  plea,  togetlier  with  the 
petition  of  re-hearing,  came  on  to  be  heard  together  before  the  Lord  High  Chancellor, 
Lord  Lyndhurst,  when  his  Lordship,  on  the  16th  of  May  1827,  was  pleased  to  order 
that  the  plea  should  be  allowed,  and  tlie  petition  of  rorhearing  be  dismissed. 
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Against  this  decision,  which  is  of  so  much  importance,  not  only  from  its  defeating 
this  national  Scotch  charity,  but  from  its  general  consequences  as  it  affects  parties  con- 
netted  at  once  with  both  parts  of  the  United  Kingdom,  an  appeal  is  humbly  made 
to  your  Lordships  ;  and  it  is  trusted  that  your  Lordships  will  reverse  these  orders, 
for  the  following  amongst  other  reasons  : 

First:  Because  it  is  the  established  doctrine  of  the  Court  of  Chancery  to  give 
effect  to  a  bequest  to  lay  out  luuney  in  the  purchase  of  land  in  Scotland  for  a  charitable 
purpose  to  be  executed  in  that  country,  where  such  bequest  occurs  in  an  English  will. 

[401]  Secondly  :  Because,  in  aU  questions  on  the  construction  of  the  Statute  of  Mort- 
main, where  two  modes  occur,  by  either  of  which  the  will  may  be  complied  with,  by 
one  of  which  modes  the  gift  would  be  defeated  by  the  operation  of  the  statute,  while  by 
tlie  otlier  mode  the  statute  would  not  ajiply,  the  Court  has  looked  merely  to  that  mode 
by  which  Uie  charitable  purpose  can  be  effected  ;  and  this  principle  is  applicable,  not 
merely  to  cases  where  tlie  trustees  have  by  the  words  of  the  will  an  express  authority 
to  adopt  either  mode,  but  where  (as  in  this  case),  from  circumstances  appearing  on 
the  face  of  the  will,  that  option  can  be  reasonably  implied. 

Thirdly:  Because  it  is  a  forced  construction  of  the  will  of  a  Scotchman  (even  if 
lie  were  domiciled  in  England),  where  he  bequeaths  money  to  Scotch  trustees  to  be  laid 
out  in  the  purchase  of  land,  of  which  the  rents  are  to  be  paid  to  persons  in  Scotland, 
to  hold  that  the  trustees  have  no  authority  or  option  to  purchase  land  in  Scotland,  even 
if  the  persons  entitled  to  the  rents  should  require  it.  For  in  the  case  of  such  a  bequest, 
if  the  trustees,  witliout  the  direction  of  any  Court,  should,  from  motives  of  convenience 
to  themselves  and  the  parties  beneficially  interested,  have  laid  out  the  money  on  land 
in  Scotland,  it  is  difficult  to  conceive  on  what  principle  such  a  purchase  could  be  held 
a  breach  of  trust,  and  still  more  difficult  to  conceive  by  what  rule  of  equity  they  could 
be  compelled  to  rescind  such  a  purchase  in  order  wholly  to  defeat  the  object  of  the'  trust. 

The  cause  was  heard  in  the  House  of  Lords,  on  the  5th  March  1830,  and  the  cases 
of  Curtis  V.  Hutton,  14  Ves.  5.37,  and  Grimmett  v.  Griinmett,  Amb.  210,  were  cited. 

[402]  Lord  Lyndhurst  (14  Oct.  1831):  The  question  in  this  case  is,  whether  a^ 
bequest  in  a  will  is  not  void  by  the  statute  of  mortmain.  The  testator,  David  Mill, 
was  born  in  Montrose,  in  Scotland,  where  he  resided  severiU  years.  He  then  went  to 
the  West  Indies,  where  he  amassed  considerable  property.  In  1786  he  returned  to  his 
native  country,  and  again  took  up  his  residence  in  Montrose.  In  1791  he  came  to 
London,  and  being  soon  after  seized  with  illness,  he  in  Deceml^er  of  that  year  made 
the  will  in  question,  and  in  1805  died  at  Bath.  The  testator  had  nO'  real  estate  in 
England  or  Scotland. 

By  tliis  will  the  testator,  after  directing  ])ayment  of  debts,  etc.,  and  bequeathing 
various  legacies,  gave  all  the  residue  of  his  real  and  personal  estate  to  trustees,  upon 
trust  to  invest  such  part  of  his  said  estate  as  should  not  then  consist  of  real  estate  in 
the  purchase  of  lands  or  rents  of  inheritance  in  fee  simple,  which  purchase  he  directed 
to  be  made  in  tlie  names  of  tlie  trustees ;  and  there  was  a  clause  to  presei-ve  and  con- 
tinue a  perpetual  succession  in  the  lands  and  rents  in  trustees,  for  the  intent  and 
purpose  mentioned  in  a  separate  instrument  in  the  will  mentioned  to  be  executed  by 
him,  and  to  bear  even  date  with  his  will.  By  this  separate  instrument  tlie  trust  was 
declared  to  be  for  the  charitable  purposes  therein  mentioned,  and  the  question  is, 
whether  this  bequest  was  legal,  and  that  depends  upon  whether  the  trustees  had  the 
option  to  purchase  real  property  in  Scotland. 

The  cause  came  before  me  in  the  Court  of  Chancery,  and  I  did  not  then  see,  nor  can 
I  now  see,  that  the  testator  contemplated  the  jjurchase  of  real  property  in  Scotland  ; 
and  then  it  comes  to  be  a  purchase  of  real  property  generally,  to  be  vested  in  trustees 
for  clia-[403]-ritable  purposes,  in  which  case  the  bequest  is  void  by  tlie  statute  of 
mortmain. 

This  case  came  before  Sir  W.  (Jrant  at  the  Rolls,  but  the  point  now  in  question  was 
not  then  raised.  When  the  cause  came  before  me  in  the  Court  of  Chancery,  I  con- 
sidered that  the  instrument  did  not  lead  to  the  conclusion  that  tlie  testator  con- 
templated tlie  purchase  of  land  in  Scotland.  He  speaks  of  lands  in  fee  s-inip/e,  which 
is  an  English  expression  ;  and  I  am  of  opinion  that  the  purchase  of  lands  in  Scotland 
was  not  in  his  contemplation.  I  therefore  advise  your  Lordsliips  to  affirm  the 
judgment. 

Judgment  affirmed.       (No  costs). 
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[404]  APPEAL 

From  the  Court  of  Session. 

SCOTT.— Appe/lant;  AhhNVTT,— Respondent. 

[Mews'  Dig.  i.  218.] 

A  portion  of  an  entailed  estate  is  sold  by  the  heir  in  possession  for  the  redemption 
of  the  land-tax,  and  the  surplus-money  is  invested  in  terms  of  the  statute.  The 
heir  of  entail  next  entitled  sells  for  valuable  consideration  his  reversionary 
and  contingent  right  to  the  interest  of  this  fund,  and  assigns  it  to  the  pur- 
chaser by  a  deed  prepared  in  the  English  form,  and  executed  in  England,  where 
the  parties  were  domiciled,  but  without  the  solemnities  required  by  the  law  of 
Scotland. 

Held  by  the  House  of  Lords,  affirming  a  decision  of  the  Court  of  Session,  that  the 
interest  of  the  money  was  moveable  property,  and  was  well  assigned  by  the 
English  deed,  cnntitate  gentium. 

Note. — The  interest  in  this  case  was  taken  at  a  specific  sum,  and  the  seller  engaged 
to  make  good  that  sum,  in  case  the  actual  interest  should  fall  below  it,  and  a 
question  was  raised  whether  this  not  a  grant  of  an  annuity,  in  which  case  the 
deed,  to  be  valid  by  the  English  law,  must  be  memorialized.  But  no  opinion 
given  on  that  point. 

In  1806  tlie  then  Lord  Elibaiik,  by  authority  of  the  Land-tax  redemption  Act  (42 
Geo.  3,  c.  116),  sold  the  farm  of  Redhouse,  part  of  the  entailed  estate  of  Ballencrieff, 
for  the  redemption  of  the  land-tax.  The  farm  sold  for  £13,150,  which,  after  redeem- 
ing the  land-tax,  left  a  surplus  of  £1 1,801.  This  surplus  was,  in  terms  of  the  statute, 
vested  in  trustees,  who  were  to  pay  the  interest  of  that  sum  to  the  heir  of  entail  in 
possession  until  the  money  should  be  re^invested  in  land. 

[405]  In  1816  the  Hon.  Alexander  Murray,  son  of  Lord  Elibank,  and  next  heir  of 
entail,  assigned  to  the  Respondent,  John  Allnutt,  esq.,  of  Clapham  Common,  in  the 
county  of  Surrey,  his  reversionary  and  contingent  right  to  the  interest  or  annual 
rent  of  £10.600  of  the  above-mentioned  surplus-money,  for  the  price  of  £2235, 
which  was  immediately  paid  to  him.  The  deed  of  assignation  was  prepared  in  tlie 
English  form,  and  executed  in  London,  where  tlie  parties  were  domiciled,  but  was  not 
executed  with  the  solemnities  required  by  the  law  of  Scotland. 

The  interest  was  taken  at  £530  per  annum,  and  the  indenture,  upon  a  recital 
that  Mr.  Murray  liad  agreed,  in  case  the  interest  should  by  any  means  be  reduced 
below  that  sum,  to  make  up  the  income  or  produce  to  the  whole  sum  of  £530,  assigned 
to  Mr.  Allnutt  all  tlie  right  and  interest  of  the  said  Alexander  Murray  in  and  to  the 
foresaid  annual  rent. 

This  assignation  was  duly  intimated  to  the  statutoiy  trustees. 

Lord  Elibank  died  in  1820,  and  Mr.  Murray  succeeded  to  the  title  and  to  the 
entailed  estate  of  Ballencrieff. 

In  1824,  Lord  Elibank,  the  son,  exe<.'uted  a  trust-deed  to  Mr.  Scott,  the  Appellant, 
of  the  whole  of  his  property,  for  the  payment  of  his  debts  and  for  other  purposes,  and 
also  an  ex  facie  absolute  disposition  of  the  estate  of  Ballencriefl'.  In  the  same  year 
Mr.  Scott  raised  an  action  of  multiple  poinding  in  the  names  of  the  statutoiy  trustees, 
and,  under  the  trust-deed  and  disposition,  claimed  among  otlier  things  the  interest 
assigned  tO'  Mr.  Allnutt,  tlie  Respondent. 

After  some  intermediate  proceedings,  the  Lord  Ordinary  (Mackenzie)  pronounced 
the  following  interlocutor,  of  date  29  September  1825:  "The  Lord  Or-[406]-dinary 
having  considered  the  memorials  for  tlie  parties  and  whole  process,  finds  that  the 
claim  of  Mr.  John  Allnutt  is  preferable  upon  the  interests  arising  from  the  sum  of 
£10,600  libelled,  so  far  as  the  said  interests  are  in  medio  in  this  process."  To  this 
interlocutor  his  Lordship  added  the  following  note :  "  The  assignment  of  Allnutt 
seems  sufficient  as  an  assignation  of  the  interests  payable  to  Lord  Elibank  by  the 
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trustees,  and  rents  of  lands  ta  be  purchiused  by  tbeui.  The  Lord  Ordinary  thinks  the 
intimation  to  the  trustees  sufficient,  so  far  as  relates  to  interests,  even  before  the 
succession  of  tlie  present  Ijord  Elibauk  ;  and  the  after  i)roceedings  likewise  seem 
equivalent  to  intimation  to  the  trustees.  Tlie  Lord  Ordinary  does  not  think  that  an 
assignation  of  interests  or  rents  needs  to  be  intimated  every  term.  Holding  tliis, 
then,  the  Ix>rd  Ordinary  sees  no  farther  (juestion  in  respect  to  the  interests  which 
accrued  before  the  conveyance  to  Mr.  Scott.  In  respect  to  the  interests  accruing  after 
that  conveyance,  tJie  Lord  Ordinary  thinks,  that  if  \jord  Elibank  liad  voluntarily 
made  a.  conveyance  to  his  creditors,  evacuating  the  right  he  had  previously  for  value 
granted  to  Allnutt,  tliis  would  have  been  very  wrong  ;  but  the  Lord  Ordinary  is 
satisfied  his  Lordship  neither  intended  to  do,  nor  has  done  this.  The  proviso  'n  tlie 
general  disposition  seems  sufficient  to  e.xelude  this.  If  the  assignation  of  interests, 
etc.  to  Allnutt  had  been  in  security  of  a  debt,  this  proviso  clause  must  expressly  have 
supported  it  against  being  cut  down  by  the  conveyance  to  Scott;  and  in  fair  inter- 
pretation, the  Lord  Ordinary  thinks  the  clause  must  equally  support  the  actual 
assignation  to  Allnutt,  thougli  it  gave  hiui  right  to  the  interests,  etc.  directly.  But 
further,  the  Lord  Ordinary  does  not  tliink  that,  in  the  circumstances  of  this  [407] 
case,  there  was  room  for  evacuating  Allnutt's  assignation  to  the  interests  by  any  right 
that  Lord  Elibank  did,  or  indeed  could  at  this  time  grant.  The  Lord  Ordinary 
understands  that  an  assignation  of  rents  ma_y  be  evacuated  by  a.  disposition  and 
infeftment  in  the  lands  yielding  the  rents,  granted  to  a  third  party.  And  jierliaps 
this  may  hold  even  in  the  case  of  a  disposition  and  infeftment  granted  by,  and  limited 
to  the  life  of  an  heir  of  entail,  though  that  seems  open  to  some  question. 
But  here  there  were,  in  relation  to  the  present  question,  no  lands  for  Lord 
Elibank  to  dispone,  or  Mr.  Scott  to  take  infeftment  in.  The  lands  of  Redhouse  had 
been  sold,  and  the  price  was  vested  in  judicial  trustees,  who  held  for  the  purposes, — 
(1.)  of  paying  the  interest  to  Lord  Elibank  till  land  was  acquired  ; — (2.)  of  vesting  the 
capital  in  hind,  to  be  taken  to  the  series  of  heirs  of  entail,  and  under  the  entail.  Now, 
as  to  the  latter  purpose,  it  does  not  appear  to  the  Lord  Ordinary  that  Lord  Elibank 
could  convey  over  any  right  to  Mr.  Scott,  or  to  any  body.  The  duty  of  the  trustees 
still  appears  to  remain  unchanged  in  that  respect.  They  must  convey  the  lands,  not 
to  Mr.  Scott,  but  to  the  heirs  of  entail.  In  respect  to  the  former,  the  purpose  of  the 
trust  was  already  qualified  by  the  assignation  of  the  interests  to  Allnutt,  and  intima- 
tion thereof  to  the  trustees,  wliicli  made  it  the  duty  of  the  trustees  to  pay  these  interests 
to  Allnutt,  not  to  Lord  Elibank.  And  after  that.  Lord  Elibank  could  not  dispone  to 
Mr.  Scott  any  right  to  these  interests." 

To  this  interlocutor  the  Lords  of  the  Second  Division  adhered  (16th  November 
1827),  and  from  these  Interlocutors  Mr.  Scott  appealed,  and  contended  that  they  ought 
to  be  reversed  for  the  following  among  other  reasons  : 

[408]  I.  Lord  Elibank's  right  in  the  surplus  pri(;e  of  Redhouse,  and  the  interests 
annually  accruing,  is  a  real,  not  a  personal  right:  it  is,  to  all  intents  and  purposes, 
heritable,  not  moveable. 

II.  No  deed  that  is  not  executed  according  to  the  solemnities  of  th  •  law  of  Scotland 
is  effectual  to  carry  Scotch  heritage,  or  any  riglit  affecting  Scotch  heritage,  or. 
generally,  any  real  or  heritable  subjett  or  right  in  Scotland  ;  and  therefore  the  deed 
of  indenture,  on  which  tlie  Respondent  claims,  which  is  a  deed  uiKpiestionablv 
executed  without  these  soleuinities,  must  be  altogether  ineffectual  to  carry  or  transmit 
Lord  Elibank's  liferent  interest  in  the  surplus  price  of  Redhouse,  which  is  not  a 
personal,  but  a  real  or  lieritable  subject. 

III.  There  cannot  be  the  least  doubt  that  the  trust-deed,  upon  wiiicli  the  Appellant 
founds,  and  his  infeftment  in  the  entailed  estate,  is  sufficient  to  carry,  for  behoof  of 
creditors.  Lord  Elibank's  right  and  interest,  as  heir  of  entail  in  the  heritable  lx)nd  ; 
and,  consequently,  if  the  prior  assignment  in  Mr.  Allnutfs  favour,  shall  be  held 
ineffectual  to  attach  that  right,  the  Appellant  is  clearly  entitled  to  be  jn-eferred  to  the 
fund  m  medio,  and  his  preference  in  this  action  will  ascertain  his  preferable  right 
to  tlie  annual  rents  that  may  in  future  accrue. 

IV.  The  disposition  in  favour  of  the  Appellant,  completed  bv  infeftment,  having 
been  granted  by  Lord  Elibank  after  his  Lordship  had  succeeded  to  and  was  in  riglit 
of  the  entailed  estate,  is  clearly  preferable  to  the  assignation  in  favour  of  the 
Respondent,  which  was  granted  long  before  his  Lordship's  succession,  and  when  his 
right  to  the  entailed  estate,  including  his  right  to  the  surplus  jirice  of  Redhouse   was 
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not  a  thing  in  possession,  but  a  mere  matter  in  expectancy,  [409]  at  once  future  and 
contingent,  and  over  which  he  had  no  power  when  he  granted  the  deed  in  favour  of  the 
Respondent. 

V.  There  is  no  ground  for  maintaining  tliat  the  assignation  in  favour  of  the 
Kespondent  can  be  efi'ectual  as  an  assignation  to  luaills  and  duties,  in  competition  with 
the  conveyance  by  disposition  and  infeftment,  in  favour  of  tlie  Appellant. 

For  the  Respondent  it  was  contended,  that  the  judgment  ought  to  be  affirmed  for 
the  following  among  other  reasons : 

I.  It  does  not  appear  that  the  interest  in  question  was  at  all  conveyed  to  tlie 
Appellant,  or  intended  to  be  so  by  Lord  Elibank  ;  the  trustrdeed  is  quite  general,  and 
contains  no  specification  of  any  subject  whatever.  On  the  other  hand,  the  special 
disposition  which  followed  the  trust-deed  was  merely  a  conveyance  to  the  Appellant 
of  the  entailed  estate  of  Ballencrieif  and  others,  with  the  parts,  pendicles  and  per- 
tinents of  that  estate,  and  all  right,  title  and  interest  which  Lord  Elibank  had  in  the 
estate,  as  heir  of  entail,  during  his  lifetime.  It  is  very  true  that  the  Appellant 
attempted  to  show  that  the  sui-plus  price  of  Redhouse  was  a  part  or  pertinent  of  the 
estate  of  Ballencrieff,  because  it  is  ultimately  destined  to  the  heirs  of  entail ;  but  this 
is  a  complete  fallacy.  The  fanii  of  Redhouse  was,  no  doubt,  at  one  time  a  part  of  the 
estate  of  BaUencrieff,  and  a  special  conveyance  of  the  estate  of  Ballencrieff  at  that 
time  would  of  course  have  carried  the  farm  of  Redhouse.  But  that  farm  having  been 
sold  under  the  statute,  was  then  no  part  of  the  estate  ;  and  as  to  the  surplus  price 
arising  from  its  sale,  though  ultimately  intended  for  the  heirs  of  entail,  it  was  in  the 
mean  time  vested  in  the  statutory  trustees  under  the  authority  of  the  Court. 

[410]  All  that  Lord  Elibank  could  at  any  time  have  conveyed  was  the  right  of 
drawing  the  annual  interest  of  the  surplus  price,  as  a  personal  claim  against  the 
trustees  :  but  even  this  was  not  made  over  to  the  Appellant.  It  is  no  doubt  true,  tliat 
the  general  terms  of  the  trust  deed  were  suiBciently  broad  to  have  conveyed  this 
personal  right  to  the  Appellant,  had  it  remained  with  Lord  Elibank  at  its  date ;  but 
having  been  previously  conveyed  tO'  the  Respondent,  it  was  not  carried  by  the  general 
terms  of  tlie  trust  deed  in  favour  of  the  Appellant :  on  the  contrary,  it  appears  that  a 
clause  was  introduced  into  that  trust  deed,  saving,  in  the  most  express  terms,  all 
rights,  and  even  preferences  or  securities,  previously  granted  by  his  Lordship,  which 
it  was  declared  shall  remain  entire,  and  in  the  same  situation  in  every  respect  as  they 
stood  l>efore  the  execution  of  this  trust  right. 

II.  Supposing  it  had  been  intended  by  Lord  Elibank  to  have  conveyed  the  interest 
in  question  to  the  Appellant,  and  that  it  had  been  conveyed  to  him  in  the  most  express 
tenns,  it  would  have  been  of  no  avail ;  for  the  Respondent  was  entitled  to  a  preference, 
in  virtue  of  the  previous  indenture  or  assignation  thereof  by  Lord  Elibank  in  his 
favour,  the  intimation  of  which  to  the  statutory  trustees,  first  extrajudicially  a  few 
days  after  its  date,  and  afterwards  judicially  hy  its  production  in  the  first 
process  of  multiplepoinding,  had  divested  Lord  Elibank  thereof,  and  completed  the 
Respondent's  right  to  it,  long  before  the  deeds  in  the  Appellant's  favour  had  any 
existence. 

The  following  authorities  were  referred  to  in  the  cases.  For  the  Appellant,  Ersk. 
B.  II.  t.  2.  s.  3  ;  Voet,  tom.  1,  lib.  1,  t.  1.  pars.  2,  s.  11.  For  the  Respondent.  Ersk.  B. 
III.  tit.  2,  s.  40.  Craufurd  v.  Craufurd,  Mor.  Diet.  p.  4486  ;  Diirrie  v.  Contts,  [411] 
Mor.  Diet.  p.  5595  :  Ersk.  B.  III.  tit.  8,  s.  17  ;  Mor.  p.  4501.  voce  Foreign  ;  Mor.  p. 
5465,  voce  heritable  and  moveable;  Mor.  p.  4501,  voce  Foreign  ;  Mor.  p.  4502  ;  Ersk. 
B.  III.  tit.  2,  s.  40;  Mor.  p.  759.  voce  Arrestment;  Mor.  p.  162-3,  voce  Trust;  Mor.  p. 
871-2,  voce  Assignation  ;  Mor.  p.  872  ;  Ersk.  B.  III.  tit.  5,  s.  4. 

In  the  course  of  the  argument  in  the  House  of  Lords,  one  point  was  taken 
for  the  Appellant  which  had  not  been  at  all  raised  in  the  Court  below, 
and  that  was  that  the  assignation  was  bad  even  as  an  Englisli  deed, 
because  it  was  not  merely  the  assignment  of  the  interest  of  the  £10,600 
whatever  that  might  be,  but  a  grant  of  an  annuity  of  £530,  for  Lord 
Elibank  engaged  to  make  good  that  sum  in  case  the  'interest  of  the  money 
fell  short  of  it,  and  that  being  the  grant  of  an  annuity,  it  was  not  available  as  such,  not 
having  been  memorialized. 

The  cause  was  heard  on  the  15tli  September  1831,  when  the  following  .Judgment 
was  given  : 
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Lord  Chancellor:  Although  a  great  deal  of  argument  has  been  used,  and  a  great 
deal  of  acuteness  and  subtlety  have  been  displayed  by  the  Counsel  for  the  Appellant, 
my  opinion  in  favour  of  the  judgment  of  tlie  Court  below,  which  I  have  indicated  in 
the  course  of  the  argument,  has  not  been  shaken  ;  I,  however,  allowed  the  Counsel  for 
the  Respondent  to  proceed,  on  the  principle  that  tlie  decision  might  be  more  satis- 
factory to  the  parties  if  we  went  through  the  whole  case,  and  not  because  I  myself 
entertained  any  doubt  on  the  subject.  We  have  now  the  advantage  of  having  heard 
the  Respondent's  Counsel,  and  also  the  Appellant's  Counsel  in  reply. 

I  do  not  go  on  one  ground,  which  one  or  two  of  the  Judges  seem  to  have  taken,  viz. 
that  Lord  Elibank  did  [412]  not  intend  by  the  instrument  of  1824  to  cut  down  that  of 
1816.  The  question  is  not  what  he  intended,  but  what  has  he  done  in  point  of  law. 
the  effect  of  the  instrument  being  to  be  collected  from  wliat  appears  within  its  four 
comers,  and  from  the  powers  of  the  party  executing  it. 

It  is  absurd  to  talk  of  intention  either  to  cut  down  or  not  to  cut  down  ;  the  question 
is,  what  has  he  in  fact  done,  whether  he  meant  it  or  not. 

That,  however,  seems  to  be  introduced  merely  as  garnish.  The  question  is, 
what  is  the  effect  of  this  assignation.  A  portion  of  the  estate  of 
Ballencrief  was  sold  for  tlie  redemption  of  the  land-tax,  and  it  is  rather  extra- 
ordinary that  about  thirteen  times  as  much  was  sold  as  was  requisite  for  that  purpose. 
The  surplus  was,  by  the  provisions  of  the  statute,  to  be  invested  in  other  lands,  to  go  to 
the  heirs  of  entail,  and  it  is  said  that  tlie  money  is  consequently  heritable.  But  the 
question  here  is,  not  whether  the  principal  is  heritable,  but  how  are  you  to  deal  with 
the  interest  of  the  money  in  the  interval  between  the  time  of  the  sale  and  thp  new 
investiture,  and  whether  this  is  a  valid  assignment  of  the  interest  of  that  fund.  The 
money  is  heritable,  because  it  goes  to  the  heir,  and,  no  doubt.  Lord  Elibank  could  not 
have  aliened  the  principal  fund.  But  the  interest  is  substantially  moveable,  and 
belonged  to  Lord  Elibank  personalh%  and  he  had  a  right  to  assign  it.  Upon  the 
whole,  I  would  advise  your  Lordships  to  affirm  the  judgment. 

Judgment  affirmed. 

A'Ote. — The  Respondent's  Counsel  applied  for  costs,  but  the  Lord  Chancellor 
intimated  that  lie  did  not  think  it  a  case  for  costs,  since  if  theground  that  this  was  an 
annuity,  and  as  sucli  required  to  be  memorialized,  [413]  had  been  taken  below,  and  a 
question  had  arisen  on  which  of  the  parties  the  onus  of  proof  as  to  the  memorializing 
rested  (as  to  which  he  gave  no  opinion)  the  Respondent  might  have  found  himself  in 
some  jeopardy.  It  was  tO'  be  considered  also,  that  one  of  the  Judges  did  not  appear  tu 
be  fully  confident  tiiat  the  decision  was  right. 


[414]  APPEAL 

From  the  Court  of  Exchequer. 

HICKS  and  Another, — Appellants  ;  MORANT, — Respondtent. 

[Mews'  Dig.  vii.  1351,  1501 ;  S.C.  5  Bli.  N.S.  613  ;  and,  in  Ex.,  3  Y.  and  J.  286.] 

Sale  in  1800,  by  the  testamentary  guardians  of  M.,  an  infant,  of  some  lots  of  his 
land,  to  redeem  the  land-tax.  H.  purcliases  one  of  the  lots,  and  pays  the  price 
into  tlie  iiands  of  his  own  agent,  who  was  also  agent  for  the  vendors,  but  the 
agent  neglects  to  pay  it  into  the  Bank  in  the  terms  of  tlie  Land-tax  Redemption 
Act.  M.  co'mes  of  age  in  1807,  and  afterwards  accounts  with  the  agent  as  if 
tlie  agent  were  his  debtor,  for  tlie  purchase-money  paid  by  H. ;  and  the  agent 
not  being  able  to  pay,  M.,  in  1825,  brought  his  ejectment ;  and  the  Appellants, 
representatives  of  H.,  filed  their  bill  in  the  Exchequer  to  restrain  proceedings 
in  the  ejectment,  and  to  compel  M.  to  complete  the  title.  Bill  dismissed  by  the 
Lord  Ciiief  Baron  (Alexander),  and  the  judgment  affirmed  by  tlie  Lords, 
principally  on  the  ground  tliat  H.  aU  along  knew  tliat  the  money  had  not  been 
paid  into  the  Bank,  and  that  that  was  not  done  whicli  was  necessai-y  to  give 
validity  to  his  title. 
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In  1794,  Morant,  when  an  infant  of  seven  years  of  age,  became  seised  in  fee  simple, 
on  the  dejith  of  his  father,  of  tlie  manor  of  Ringwood.  in  the  county  of  Southampton. 
By  his  father's  will  testamentarj-  guardians  had  been  appointed,  and  tliey,  in  1800. 
sold  a  part  of  the  land  for  the  redemption  of  the  laud-tiux  on  the  estate.  This  portion 
was  sold  in  different  suiiill  lots,  one  of  which  consisted  of  three  cottages,  which  were 
purchased  for  £138  by  a  person  of  the  name  of  Hicks,  whose  interest,  at  his  deatli 
in  1823,  became  vested  in  the  Appellants. 

[415]  Messi-s.  Harbin  and  Cooper,  solicitors  at  Ringwood,  conducted  tlie  sale  for 
the  guardians,  and  were  also  employed  by  Hicks  to  make  the  purcluise,  aud  to  prepare 
the  conveyance.  Tlie  solicitors  prepared  tlie  conveyance,  which  was  dated  July  1803, 
and  was  a  deed  of  bargaini  and  sale  in  the  form  adapted  to  a  sale  under  the  Land-tax 
Redemption  Act. 

Hicks  entered  into  possession  immediately  after  tlie  sale,  and  paid  up  the  purchase- 
money  to  the  solicitors  in  1803,  to  be  by  them  paid  into  the  Bank  of  England  to  tlie 
account  of  the  National  Debt  Commissioners,  in  tlie  terms  of  the  Act  of  Parliament. 
The  solicitoi-s,  however,  did  not  pay  the  money  into  the  Bank.  Hicks  remained  in 
possession  till  his  death  in  1823,  but  never  took  steps  to  see  to  the  proper  application 
of  the  money,  or  to  complete  the  title. 

In  1804  the  partnership  of  Hai-bin  and  Cooper  was  dissolved,  and  Cooper,  to 
whom  the  purchase-money  had  been  paid  by  Hicks,  soon  after  became  insolvent. 

In  1808  the  Respondent  came  of  age,  and  soon  after  called  for  an  account  and 
particulars  of  the  sales.  Harbin  did  not  deny  his  responsibility  for  the  mone}- 
received  by  Cooper,  and  in  1813  he  stated  his  debt  due  to  the  Respondent,  including 
the  £138  paid  by  Hicks,  at  £466  ;  and  to  secure  tliis  he  gave  the  Respondent  a  moi-t- 
gage  over  a  house  and  some  land,  which,  as  afterwards  appeared,  was  of  no  value, 
as  the  premises  had  been  previously  incumbered  to  the  Respondent  for  more  tlian 
their  value.  Harbin  was  unable  to  pay  ;  and  the  Respondent,  on  receiving  from  him 
a  conveyance  of  his  equity  of  redemption  of  the  mortgaged  premises,  released  him 
from  all  pecuniary  demands. 

From  the  time  of  the  sale  till  1823  botli  Hicks  and  Morant  paid  the  land-tax  on 
their  estates,  so  that  both  [416]  were  aware  tliat  the  purchase-money  had  not  been 
applied  to  the  redemption. 

In  1825,  Morant  brought  an  ejectment  against  the  Appellants,  representatives  of 
Hicks;  and  in  1826,  tlie  Appellants  filed  their  bill  in  the  Exchequer  against  Morant. 
praying  for  an  injunction  and  confirmation  of  the  sale.  The  bill  was  dismissed  by 
Lord  Chief  Baron  Alexander  on  the  12tli  June  1826  ;  and  tlie  injunction  which  had 
been  granted  in  the  interim  was  dissolved. 

From  tliis  decree  the  Appellants  appealed  for  tlie  following  among  other  reasons  : 
First,  Because  the  Respondent,  from  the  time  when  he  came  of  age,  knowing  that 
Robert  Hicks  had  some  years  before  entered  into  a  contract  with  the  respective 
guardians  for  tlie  purchase  of  the  before-mentioned  lot,  and  had  paid  his  purchase- 
money  to  the  agent  of  the  vendors,  and  under  the  title  sO'  acquired  had  entered  into 
possession  of  the  lot,  acquiesced  for  more  tlian  seventeen  years  in  all  that  had  been  so 
done  by  his  guardians,  on  the  one  hand  never  questioning  or  disturbing  the  possession 
of  the  said  Robert  Hicks,  who  had  no  title  except  under  the  said  purchase,  and  on  the 
other  hand  dealing  with  the  purchase-money  as  his  own,  and  without  any  com- 
munication on  the  subject  being  made  to  the  said  Robert  Hicks,  and  thereby  expressly 
adopting  the  said  contract  of  sale  and  purchase. 

Second.  Because  the  purchase-money  paid  by  the  said  Robert  Hicks,  being  in  the 
hands  of  the  solicitor  and  agent  of  tlie  Respondent,  was  for  many  years  treated  and 
recognized  in  the  dealings  and  accounts  between  them  as  tlie  money  of  tlie  Respondent, 
for  which  his  agent  was  answerable  to  him,  and  was  not  kept  apart  from  the  other 
monies  of  the  Respondent,  but  was  blended  with  tlie  general  mass  of  tlie  balance  due 
to  the  Respondent  from  his  agent. 

[417]  Third,  Because  the  Respondent,  of  his  own  accord,  and  without  any  com- 
munication with  the  said  Robert  Hicks,  took  from  his  agent  a  mortgage  security  for 
a  general  balance,  of  which  the  purchase-money  paid  by  the  said  Robert  Hicks  formed 
a  part,  and  afterwards,  having  filed  a  bill  to  foreclose  the  mortgage,  accepted  from 
his  agent  a  conveyance  of  the  equity  of  redemption  in  satisfaction  of  the  whole  debt 
so  secured,  and   released  him  froni  all  demands  in  respect  of  the  same,  by  which 
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transactions  tJie  whole  of  the  purchase  money  of  the  lot  contracted  for  by  Robert 
Hicks  has  been  satisfied  to  tlie  said  Respondent. 

For  tlie  Respondent  it  was  contended,  tliat  the  judgment  ought  to  te  atKrnied  for 
the  following  among  other  reasons: 

First,  Because  the  premises  in  question  are  tlie  [iroperty  of  the  Respondent,  and 
he  has  not,  by  any  contract  or  any  deiiling  with  the  Appellants  or  their  testator,  or 
by  any  other  means  (if  any  other  means  would  be  sufficient)  given  tlieui  the  right  of 
calling  upon  him  to  relinquish  that  property  to  them. 

Sec'ond,  Because  if  the  purchase-money  has  become  lost  to  tli©  Appellants  or  their 
testator,  that  loss  was  occasioned  by  his  own  neglect,  and  is  in  no  manner  imputable 
to  the  Respondent. 

Tlie  cause  was  heard  in  the  House  of  Lords  on  the  30tli  September  and  1st 
October,  and  argued  chiefly  ou  the  ground  of  negligence  and  laches.  For  the 
Bespondent  it  was  contended,  tliat  there  was  laches  in  not  seeing  to  tiie  due  application 
of  the  purchase-money,  and  in  not  completing  his  title  witliin  a  reasonable  time; 
while  for  tlie  Appellants  it  was  contended,  that  there  was  more  laches  on  the  part  of 
the  Respondent,  who  allowed  Hicks  to  remain  twenty-three  years  in  pos,session  without 
challenging  his  title ;  and  [418]  that  at  am'  rate  the  Respondent  had  elected  to  take 
Harbin  as  his  debtor  for  the  purchase-money,  of  which,  it  was  alleged,  his  acts  afforded 
clear  proof. 

Lord  Chancellor  (21  Oct.  1831) :  This  is  an  appeal  from  a  judgment  of  the  Lord 
Chief  Baron  (Alexander)  of  the  Court  of  Exchequer.  The  bill  was  tiled  in  that  Court 
by  the  representatives  of  Hicks,  to  restrain  Morant  from  proceeding  in  his  ejectment, 
and  to  compel  him  to  complete  the  conveyance  to  Hicks,  which  was  still  in  fieri. 

The  case  is  this.  While  Morant  was  an  infant,  his  testamentary  guardians  sold 
gome  lots  of  his  estate,  in  order  to  redeem  the  land-tax.  Hicks  became  the  purchaser 
of  one  of  these  lots.  The  price  ought,  in  tlie  terms  of  the  Land-tax  Redemption  Act, 
tO'  have  been  paid  into  the  Bank  of  England,  to  the  account  of  the  National  Debt 
Commissioners ;  and  in  default  of  tliis,  the  conveyance  is  made  void  by  the  act,  even 
although  it  should  be  completed  at  law.  Although  the  purchaser  should  have  paid  tlie 
price  to  his  own  agent,  or  the  agent  of  tlie  vendor,  stiU,  if  the  money  is  not  paid  into 
the  Bank  of  England,  as  directed  by  the  Act,  the  title  is  void.  This  was  what 
happened  here.  Hicks  paid  the  purchase-money  toi  his  agent,  who  was  also  the  agent 
of  the  vendor;  but  tlie  agent  did  not  pay  it  into  the  Bank,  and  therefore  the  title 
was  at  law  invalid  and  void. 

The  sale  took  place  in  1800.  Morant  came  of  age  in  1807  ;  and  after  tlie  lapse 
of  eighteen  years  from  tliat  time,  being  witliiu  two  years  of  the  time  when  his 
remedy  by  ejectment  would  have  expired,  he  brought  tlie  ejectment,  to  restrain  which 
this  bill  wa,s  filed.  The  Lord  Chief  Baron,  after  great  hesitiition,  dismissed  the  biU ; 
and,  on  the  whole.  I  am  disposed  tO'  con-[419]-cur  witii  him,  although  not  on  exactly 
the  same  grounds.  The  question  was,  whether  Morant,  after  his  long  acquiescence 
in  the  sale,  was  not  bound,  in  equity,  to  complete  the  conveyance.  The  Lord  Chief 
Baron  thouglit  tliat  there  was  negligence  on  both  sidles.  But  the  laches  of  the  one 
out  of  possession  was  different  from  that  of  the  other,  who  was  in  possession  under 
whatever  title.  I  look,  however,  very  much  to  the  acts  of  the  purcha.ser.  Hicks  paid 
the  money  to  his  agent,  who  was  also  the  agent  for  tlie  vendors  ;  but  the  agent  did 
not  pay  the  money  into  the  Bank,  and  Hicks  knew  that  he  did  not  pay  it ;  he  knew  it, 
for  he  himself  continued  to  pay  the  land-tax  on  his  lot,  which  he  would  not  have  done 
if  the  land-tax  on  the  whole  estate  had  been  redeemed.  I  wish  it  to  be  understood, 
that  my  judgment  rests,  not  merely  on  the  ground  that  tlie  money  was  not  paid  into 
the  Bank,  but  on  tJie  ground  tliat  Hicksi  knew  tliat  that  was  not  done  which  was 
necessary  to  give  validity  to  liis  title.  I  am  therefore  of  opinion,  that  the  judgment 
ought  to  be  affirmed  ;  but  in  consequence  of  the  doubts  of  the  Lord  Chief  Baron,  and 
my  own  hesitation,  I  think  that  no  costs  ought  to  be  given. 
Judgment  affirmed,  without  Costs. 
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[420]  APPEAL 

From  the  Court  of  Chancery. 
mCOh.— Appellant .-  YA.VGRA'S.—Respondient. 

[Mews'  DifT.  i.  355,  356;  v.  510;  vi.  811;  vii.  26-!:,;  si.  613;  S.C.  5  Bli.  N.S.  505. 
Cited  in  Browne  v.  M'Clin-tock.  1873,  L.  R.  6  H.  L.  -163;  and  Ex  parte  Murgan. 
1876,  2  Ch.  D.  96.] 

Issues  directed  by  M.  R.  as  to  a  bond  merely  upon  the  surmise  and  suggestion  of 
a  party,  the  bond  being  unobjectionable  on  the  face  of  it,  and  all  the  evidence 
as  to  tlie  circumstances  under  which  it  had  been  obtained  being  before  his 
Honour  upon  a  report,  made  after  inquiry  by  the  Master.  The  Order  directs 
ing  the  issues  reversed  by  the  House  of  Lords,  and  tlie  cause  remitted,  witli 
directions  to  his  nonour  to  decide  upon  the  matter  himself. 

Where  a  Master  reported  tliat  a  bond  was  voluntaiy,  and  a  party  excepted,  on  the 
ground  that  the  Master  ought  to  have  reported  that  the  bond  was  partly  for 
valuable  consideration  and  partly  voluntaiy,  and  the  party,  at  the  argu- 
ment on  the  exception,  offered  to  withdraw  it,  and  to  have  the  bond  considered 
as  merely  voluntary,  as  reported  by  the  Master,  his  Honour  the  M.  R.  was  of 
o])inion  that  the  party  was  bound  by  the  exception  to  support  the  bond  as 
partly  for  valuable  consideration,  and  refused  to  allow  tlie  exception  to  be 
withdrawn. 

Tlie  late  George  Nicol,  of  Pall  JIall,  txiokseller,  had  become  acquainted  witli  the 
late  John  Duke  of  Roxburgh,  while  the  latter  was  at  Eton  School,  and  an  intimacy 
was  contracted  which  continued  till  the  death  of  the  latter.  Nicol  also  became 
intimate  with  the  Duke's  sisters,  the  Ladies  Essex  and  Mary  Ker,  and,  after  their 
brother's  death,  assisted  tliem  as  a  friend  in  the  management  of  various  legal  pro- 
ceedings in  which  they  were  concerned,  and  in  the  management  of  their  affairs 
generally.  He  also  assisted  them  in  raising  [421]  various  loans  of  money,  and 
became  himself  bound  as  a  security  for  the  repayment  of  tlie  money,  and,  in  particular, 
he  became  bound  as  co-security  with  them  to  Coutts,  the  banker,  in  a  bond  for  £10,000. 
The  services  rendered  to  the  ladies  by  Mr.  Nicol  were  not,  properly  speaking,  those 
of  an  agent,  although  in  rendering  them  he  incurred  a  great  loss  of  time,  and  some 
trouble  and  expense,  but  those  of  an  active  friend,  such  as  described  b}-  the  Lord 
Chancellor  (Brougham),  who  had  been  once  the  counsel  in  some  of  their  suits.  He 
attended  and  made  suggestions  to  their  solicitors,  and  became  the  medium  of  com- 
munication Isetween  their  solicitors  and  them;  and  lie  attended  the  consultations  of 
their  counsel,  and  communicated  the  result  to  the  ladies ;  and  in  this  way  he  became 
extremely  useful  to  tliem,  who  were,  as  his  Lordship  stated,  of  retired  habits,  and 
little  acquainted  with  the  proceedings  of  the  world,  and  therefor©  very  helpless,  and 
who  were  also  very  proud,  and  therefore  the  more  helpless. 

The  ladies  proposed  to  give  Nicol  a  bond  for  £12,000,  and  he  got  it  prepared  by 
his  own  solicitor,  at  their  request,  and  took  it  to  the  house  of  the  Lady  Esses  Ker,  in 
Oxford-street,  on  the  15th  of  July  1815,  where  it  was  executed  of  the  same  date  by 
both  the  ladies,  in  the  presence  of  one  of  their  servants,  and  delivered  to  Nicol.  The 
above-mentioned  bond  to  Coutts  for  £10,000  was  executed  of  the  same  date. 

The  Lady  Essex  Ker.  who  had  survived  her  sister,  and  was  her  heiress-at-law  and 
sole  next  of  kin,  on  the  20th  of  August  1819  made  her  will,  and  named  Sir  N.  W. 
Vaughan  (the  Respondent),  and  another  ;  her  executors.  By  this  will  she  left  a 
legacy  of  £2000  to  the  Appellant. 

In  Hilaiy  Term  1822,  the  executors  filed  a  bill  in  [422]  Chanceiy  against  the 
heirs  and  representatives  of  the  testatrix,  praying  that  the  will  might  be  established, 
and  tlie  trusts  tliereof  carried  into  execution,  and  tlie  usual  accounts  taken.  In 
Easter  Term  1824,  the  heirs-at-law  of  Lady  Essex  Ker  filed  their  bill  in  Chanceiy 
against  the  executors,  praying  that  it  might  be  decreed  that  the  executors  should 
admit  assets,  or  that  an  account  of  the  personal  estate  might  be  taken  ;   and  on  the 
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30th  June  1825,  the  usual  decree  was  made  in  both  causes,  and  Nicol  brought  his 
cliarge  upon  the  lx)nd  for  :tl'2,0()()  into  the  M aster 's-f)ffice. 

In  the  discussions  upon  these  claims  before  the  Master,  it  was  suggested  for  tbe 
first  time  by  the  solicitor  for  the  executor  of  Lady  Essex  Ker,  tliat  the  bond  for  £  1  L',000 
sriven  bv  the  Ladies  Ker  to  Mr.  Nicol  was  merely  an  indemnitv  l»ond,  and  that  the 
same  had  l^een  given  by  tlie  said  Ladies  Ker  to  Mr.  Nicol  only  as  an  indemnity 
against  tlie  liabilities  he  had  entered  into  on  behalf  of  the  said  ladies,  in  becoming 
jointly  bound  with  tliem  for  securing  to  Messrs.  Coutts  and  Company  tlie  sum  of 
£10,000.  The  charge  thus  made  against  tlie  validity  of  Mr.  Nicol's  claim  to  recover 
the  whole  sum  of  £12,000  and  interest  thereon,  for  his  own  benefit,  was  unsuppoi"ted 
by  evidence,  unless  the  accidental  circumstance  that  the  bond  to  Messrs.  Coutts  and 
Company  for  £10,000  bore  date  the  same  day  witli  the  bond  for  £12,000  can  \ie  con- 
sidered as  affording  a.  possible  inference  that  such  might  have  been  the  case.  The 
point,  however,  was  insisted  upon  by  the  solicitor  for  the  executor  of  the  Lady  Essex 
Ker  ;  and  in  order  to  enable  the  Master  more  fully  to  enter  upon  and  inquire  into  the 
consideration  of  tlie  said  bond  for  £12,000,  and  the  circumstances  undfer  which  it 
was  given,  it  was  arranged  between  the  parties  in  the  said  three  causes  and  tlic  [423] 
said  Mr.  Nicol,  that  an  order  should  be  obtained  authorizing  tlie  said  Master  to 
inquire  into  all  the  circumstances  relating  to  the  said  bond  for  £12,000,  and  tliat 
Mr.  Nicol  should  be  examined  respecting  the  same;  and  accordingly,  on  the  28th 
of  April  1827,  an  Order  was  pronounced  in  the  said  Court  of  Chancery,  on  the 
ajiplication  of  the  said  coiuplainent,  Sir  Robert  Williams  Vaughan,  and  on  which 
application  the  other  parties  interested  appeared,  whereby  it  was  ordered,  tliat  the 
said  Master  should  be  at  literty  to  inquire  into  the  consideration  and  all  tlie  circum- 
stances relative  to  the  said  bond  for  £12,000.  And  whereby  it  was  further  ordered, 
that  the  said  complainants  in  the  said  tliree  causes  should  be  at  liberty  to'  examine 
the  said  George  Nicol  upon  interrogatories,  and  that  tlie  said  George  Nicol,  and  the 
said  complainants  in  the  said  three  causes,  should  be  at  liberty  to  examine  any  of  the 
other  parties  in  the  said  three  causes,  or  witnesses,  if  necessary,  relative  to  the  said 
bond.  And  by  the  same  Order,  it  was,  by  consent  of  all  parties,  ordered,  that  tlie  said 
George  Nicol  should  be  at  liberty  to  exhibit  interrogatories  for  his  own  examination, 
and  that  he  the  said  George  Nicol,  and  all  parties,  should  produce  before  the  Master. 
upon  oath,  all  papers  and  writings  relative  to  tlie  said  bond,  as  the  Master  should 
direct. 

In  pursuance  of  the  last  Order,  interrogatories  were  exhibited  by  the  Plaintiff,  Sir 
11.  \\.  Vaughan,  for  the  examination  of  Mr.  Nicol  relative  to  the  circumstances  and 
consideration  of  the  said  bond. 

On  the  4th  day  of  August  1827,  Mr.  Nicol  was  examined  upon  these  interroga- 
tories by  Master  Cox  ;  he  was  then  in  his  87th  year,  and  the  examination  took  place 
under  the  painful  circumstances  of  his  being  confined  to  his  bed  of  the  illness  of 
which  he  died. 

[424]  The  Master,  in  his  report,  set  out  a  correspondence  between  Ladies  Ker  and 
Nicol,  which  was  produced  by  the  solicitor  of  the  latter,  to  show  the  nature  of  the  ser- 
vices which  Nicol  had  rendered  them,  and  also  to  show  that  he  had  no  undue  influ- 
ence over  them  ;  and  on  considering  the  letters,  the  examination  of  Nicol,  and  all 
the  circumstances  stated  in  the  report  relative  to  the  £10,000  to  Coutts,  he  certified 
that  the  £12,000  bond  was  not  a  bond  of  indemniPy,  hut  was  a  voluntary  bond,  given 
OS  a  hoiinfy  to  Xirnl,  witJinut  any  consideration  hai'ing  been  paid  or  given  by  liiin  for 
the  same. 

To  this  report  both  parties  excepted  :  Vaughan,  because  the  Mastei-  had  not  certi- 
fied that  the  bond  was  a^  Ixmd  of  indemnity  ;  and,  Nicol,  because  he  had  not  certified 
that  it  was  a  bond  partly  for  gratuitous  services,  and  partly  for  money  lent ;  he  having 
advanced  some  small  sums  to  the  ladies,  for  which,  by  agreement  with  them,  he  had 
destroyed  the  vouchers  on  receiving  the  bond. 

In  June  1828,  George  Nicol  died,  leaving  his  son,  the  Appellant,  his  personal 
representative. 

In  the  course  of  the  argument  on  the  exceptions,  the  Master  of  the  Rolls  intimated 
his  opinion  to  be,  that  the  Appellant  was  bound  by  the  exception  to  support  his  bond 
as  given  partly  for  services  and  partly  for  money  lent;  upon  whicii  the  Appellant 
offered  to  withdraw  his  exception,  and  to  have  the  bond  considered  as  simply  a  volun- 
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tary  bond,  or  as  a  remuneration  for  voluntary  services  ;  and  prayed  that  the  Master's 
report  luig-ht  be  coiitiniied.  The  Master  of  the  Rolls  would  not  allow  the  exception  to 
be  withdrawn.  All  parties  who  could  give  any  additional  evidence  as  to  the  bond 
being  dead,  tlie  Appellant  was  desirous  that  the  Master  of  the  Rolls,  having  the  whole 
of  tlie  evi-[425]-dence  before  him,  should  decide  on  the  merits  without  directing  any 
issue.  His  Honour,  however,  refused  ;  and,  by  order,  dated  29th  June  1829,  directed 
the  following  issues  to  be  tried  at  law,  (refusing  to  direct  the  examination  of  (jeorge 
Nicol  to  be  read  for  the  Appellant  at  tlie  trial.) 

First,  Wliether  the  said  bond  for  £12,000  to*  the  said  George  Nicol  was.  executed 
by  the  said  Lady  Essex  Ker  and  Lady  Mary  Ker,  as  to  any  and  what  part  thereof  for 
services  performed  by  the  said  George  Nicol  for  the  said  Ladies  Essex  Ker  and  Mary 
Ker,  or  as  to  any  and  what  part  thereof  for  money  lent  and  advanced  b)'  hinx  to  the 
said  Lady  Essex  Ker  and  Lady  Mary  Ker. 

Second,  Whether  the  said  bond  was  executed  by  the  said  Lady  Essex  Ker  and 
Lady  Mary  Ker  as  to  any  and  what  part  of  the  same  as  a.  bond  of  indemnity  to  the  said 
(ieoirge  Nicol  in  respect  of  tlie  engagements  as  an  obligor  with  the  said  Lady  Essex 
Ker  and  Lady  Mary  Ker,  in  a.  bond  of  the  same  date  to  Messi-s.  Coutts  and  Company 
for  £10,000,  or  in  respect  of  any  other  engagements  into  which  the  said  George  Nicol 
had  entered  as  a  security  for  the  said  Ladies  Essex  Ker  and  Mary  Ker  :    and 

Third,  Whether  the  said  bond  to  the  said  George  Nicol  was  to  any  and  what  part 
of  tlie  said  sum  of  £12,000  intended  by  the  said  Ladies  Essex  Ker  and  Mary  Ker  as  a 
gift  to  the  said  George  Nicol :  and  the  representatives  of  the  said  George  Nicol  were 
to  be  Plaintiffs  in  the  tirst  and  last  of  the  said  issues  ;  and  the  Plaintiii's  in  Equity 
were  to  be  the  Defendants  in  thosei  issues;  and  in  the  second  issue  the  Plaintiffs  in 
Equity  were  tO'  be  Plaintiffs  at  Law,  and  the  representatives  of  the  said  George  Nicol 
to  be  Defendants  at  Law  ;  who'  respectively  were  forthwith  to  name  an  [426]  attornej', 
appear  and  plead  to  issue  :  and  it  was  ordered  that  it  should  be  referred  to  the 
Master  to>  settle  such  issues  in  case  the  parties  differed  about  the  same:  and  the 
Judges  of  the  Court  of  King's  Bench  were  tO'  be  at  liberty  to  indorse  any  matter 
specially  upon  tlie  postea  ;  and  his  Honour  did  reserve  the  consideration  of  all  further 
directions,  and  of  the  costs  of  the  said  suits,  in  like  manner  as  the  same  were  reserved 
by  the  said  former  decree,  until  after  the  trial  of  the  said  issues  ;  and  any  of  the 
parties  were  to  be  at  liberty  to  a.pplj'  to  the  Court  as  there  should  be  occasion. 

From  this  order  of  the  29th  June  1829,  directing  the  issues,  tlie  Appellant  ap- 
pealed for  the  following  among  other  reasons  : 

1st.  Because,  inasmuch  as  no  witnesses  are  now  living  who'  can  be  examined  vii'a 
voce  on  the  trial  of  tlie  said  three  issues,  or  any  of  them,  the  precise  and  only  question 
which  could  properly  be  made  the  subject  of  an  issue  was  actually  before  his  Honour 
the  Master  of  the  Rolls,  upon  argument  of  the  said  exceptions  of  the  29th  of  June 
1829,  and  therefore  no  issue  was  necessaiy. 

2d.  Because  if  any  issue  were  directed,  the  second  issue  only  of  tlie  said  three 
issues  was  proper  to  be  directed. 

•'Sd.  Because  if  any  issue  were  directed,  the  order  directing  the  same  ought  to  liave 
contained  a  direction  that  the  aforesaid  examination  of  the  said  George  Nicol  should 
be  read  as  evidence  on  the  part  of  the  Appellant. 

For  the  Respondent  it  was  contended,  that  there  was  evidence  tO'  go  to  a  jury,  to 
show  that  the  bond  was  a  bond  of  indemnity — that  it  was  a  bond  taken  by  an  agent — 
and  that  it  had  been  obtained  by  undue  influence — and  that  the  order  ought  to  be 
confirmed. 

[427]  Lord  Chancellor  (14th  Oct.  18.31) :  The  main  question  in  this  case  is,  whether 
tlie  bond  given  to  Nicol  by  the  Ladies  Essex  and  Mary  Ker  was  a.  voluntary  gift,  or  a 
bond  of  indemnity.  Nicol  had  been  on  intimate  terms  with  their  brother,  the  late 
Duke  of  Roxburgh,  and  by  that  means  became  intimate  with  the  rest  of  the  family, 
and,  after  the  Duke's  death,  he  performed  various  friendly  sei-vices  for  the  ladies, 
for  which  they  were  under  great  obligations  to  liim.  Both  the  ladies  executed  tins 
bond  to  him,  and  the  Lady  Essex  Ker,  who  survived  the  other,  left  him  £2000  by  her 
wiU.  The  executors  filed  tlieir  bill  to  have  tlie  will  established,  and  for  tlie  usual  pur- 
poses in  such  cases;  and  Nicol  claimed  botiv  the  legacy  of  £2000  and  the  £12.000  in 
tlie  bond.  His  Honour  the  Master  of  the  Rolls  directed  a  reference  tO'  the  Master,  to 
inquire  intO'  the  circumstances  under  wliich  the  bond  had  been  executed  and  given. 

786 


MULLINS  l\  TOWNSENU  [1831]  II  DOW  &  CLARK. 

The  Master  lunde  the  inquiry  ;  and  in  his  report  certified,  among  other  things,  that 
the  bond  in  question  was  not  a  bond  of  indemnity,  but  a  voluntary  one.  This  dis- 
posed of  two  questions :  first,  that  the  bond  was  voluntary  ;  secondly,  that  it  wa.s  not 
a  bond  of  indemnity.  Xicol  e.vcepted  to  this  rejiort,  on  the  ground  that  it  ought  to 
have  stated  that  tlie  bond  was  partly  voluntjiry  and  partly  for  consideration  :  and  the 
other  parties  excepted  to  it  inasmuch  as  it  had  not  stated  tliat  the  bond  was  a  bond  of 
indemnity.  The  Master  of  the  Rolls  tJien  directed  issues  to  try  whether  the  bond  was 
volnntaiy  in  tlie  whole,  or  whether  it  was  partly  voluntar}'  and  partly  onerous,  to 
use  the  language  of  the  Scotch  law  ;  and  ne.xt,  whether  it  was  a  bond  of  indemnity. 
In  the  present  case,  as  tliere  are  abundant  assets,  it  matters  not  whether  the  bond  be 
wholly  voluntai-y,  or  pai-tly  for  eon-[428]-sideration  :  and  the  material  question  in  the 
cause  is,  whether  this  was  a  bond  of  indemnity  ? 

But  the  question  which  your  Lordships  have  at  present  tO'  detennine  is,  whether 
the  Master  of  the  Rolls  w;is  right  in  directing  tlie  issues  at  all.  On  tluat  point  I 
entertain  a  vei-y  strong  opinion,  and  that  is,  that  you  are  not.  iiiereh'  on  the  sugges- 
tions and  surmises  of  a  party,  to  direct  an  issue  to  tr}-  whether'  that  is  a  bond  of 
indemnity  which  does  not,  on  the  face  of  it,  in  the  least,  purport,  to  be  a  bond  of  in- 
demnitj%  more  especially  when  there  is  no  parol  evidence  to  be  given  either  way. 
If  the  Respondents  say  that  this  is  a  bond  of  indemnity,  which  does  not  on  the  face  of 
it  purport  to  be  any  such  thing,  the  burden  of  proof  lies  on  them  :  and  so  it  does  on  all 
parties  stating  objections  to  a  bond  which  dO'  not  appear  on  tlie  face  of  it,  the  seal  tak- 
ing aw.ay  all  question  a«  to  the  consideration.  If  issues  were  to  be  directed  in  these 
cases  on  mere  suggestions  and  surmises,  one  does  not  know  where  they  would  end,  as 
some  objections  might  be  made  to  all  bonds.  It  is  argued  that  the  bonds  were  exe- 
cuted on  tlie  same  day  ;  but  then  they  were  for  different  sums :  and  as  to  the  £2000 
legacy,  tlie  will  of  Lady  Essex  Ker  makes  no  reference  to  the  bond,  thereby  indicating 
the  intention  of  the  te-statrix  tO'  give  the  ,£2000  ultra  the  bond.  Then  all  that  remains 
to  show  that  this  is  a.  Ixmd  of  indemnity  is  the  identity  of  date  ;  and  it  is  going  a  great 
way  to  say  that  an  issue  should  be  directed  on  so  very  slender  a  foundation.  I 
would  propose,  therefore,  that  the  Order  be  reversed  :  and  that  the  cause  l>e  sent  back 
to  his  Honour,  with  directions  to  gO'  into  the  matter,  and  decide  the  question  on  the 
letters  and  the  other  evidence  before  him  :  thus  keejiing  open  for  the  Court  below  the 
questions  of  whether  a  bond  of  [429]  indemnity  or  not,  and  whether  Nieol  was  an 
agent  for  these  ladies,  etc.  These  questions  were  never  argued  below  ;  and  your  Lord- 
ships' directions  will  merely  be  for  his  Honour  to  deal  with  the  matter  himself,  instead 
of  sending  it  to  a  jury. 

Lord  Lyndhurst:  I  agree  that  this  is  not  a  case  for  an  issue,  as  the  whole  of  the 
evidence  was  before  the  Master  of  the  Rolls,  for  himself  to  decide  upon.  As  to  the 
question  whether  tlvis  was  a  bond  of  indemnity,  I  slisill  say  little  as  to  that,  since  the 
point  is  tO'  be  sent  for  the  Court  below  to  decide  upon.  The  bond  on  the  face  of  it  is 
not<  a  bond  of  indemnity,  and  the  burden  of  proof  is  on  those  who  say  that  it  is  a  Ixmd 
of  indemnity.  After  this  intimation  of  our  opinion,  I  agree  tliat  the  matter  should  lie 
remitted  to  the  Master  of  the  Rolls,  that  he  may  deal  with  it  as  he  may  see  fit. 

Order  reversed,  and  the  cause  remitted  accordingly. 


[430]  APPEAL 

From  the  Court  op  Exchequer  in  Irel.\nd. 

The  Hon.  EDWARD  MULLINS  and  others.— A ppeJla/ifs :  .igainst  JOHN 
TOWNSEND,  Esq.,— Respondent. 

[Mews'  Dig.  i.  .354  :  xi.  70 :  xiv.  877  :  S.C.  5  Bli.  N.S.  567.] 

Certain  estates  were  devised  to  A.  for  life,  then  to  B.  for  life,  then  to  the  sons  of 
B.  in  tail  male.  During  tlie  tenancy  of  A.,  a  bill  was  filed  by  a  creditor  of  the 
testator  for  a  sale  of  part  of  the  estates.  No  inquirj-  into  the  incumbrances 
affecting  the  estates  was  directed  :  and  tlie  trustees  for  tlie  tenants  in  tail 
were  not  made  parties  to  the  suit.     The  lands  were  sold,  and  a-  conveyance  exe- 
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cuted  by  the  officer  of  the  Court,  mid  by  A.,  iuid  subsequently  (though  not  till 
after  a  compromise  had  been  effected),  by  B.  ;  and  the  residue  of  the  purchase- 
money  was  ordered  to  be  invested  for  the  benefit  of  A.  Held,  that  the  bill  was 
defective  for  want  of  proper  parties  :  and  tlie  whole  transaction  was  properly 
set  aside  after  the  death  of  the  two  tenants  for  life,  and  at  the  suit  of  the  first 
sui-viving  tenant  in  tail  ;  and  that  the  accounts  were  properly  directed  to  be 
taken  from  the  period  of  the  death  of  tlie  second  tenant  for  life. 

Where  a  Plaintiff  in  a  Bill  is  abroad  on  foreiprn  service  with  his  regiment,  the 
Defendant,  who  might  have  pushed  on  the  proceedings,  cannot,  on  the  Plain- 
tiff's return  some  years  afterwards,  discharge  the  Bill  on  account  of  the  delay. 

When  a  Defendant  in  a  Bill  tliinks  he  can  rel}'  on  an  objection  of  want  of  parties 
to  the  Bill,  he  must  make  that  objection  in  the  Court  below,  and  wiU  not  be 
allowed  tO'  make  it  for  the  first  time  when  the  Case  conies  before  this  House  on 
appeal. 

Maurice  Fitzgerald,  of  Kerry,  Esq.,  by  a  Will,  dated  the  7tli  October  177i,  and  by 
Codicil  thereto,  dated  26th  May  1776,  charged  his  real  estate  with  payment  of  his 
debts,  and  devised  all  sucli  real  [431]  estates  as  he  should  die  possessed  of,  (in  case  he 
should  die  without  issue),  to  St.  Leger  St.  Leger,  afterwards  Lord  Doneraile,  and 
Jolm  Townsend,  Esq.,  in  trust  for  the  use  of  Lady  Anne  Fitzgerald,  the  testator's  wife, 
for  life:  remainder  to  Richard  Boyle  Townsend,  testator's  only  nephew,  for  life;  re- 
mainder to  the  first  and  other  sons  of  tlie  said  Richard  Boyle  Townsend,  in  tail  male; 
with  power  to  the  said  Richard  Boyle  Townsend  to  charge  the  said  estates  with  a 
jointure  not  exceeding  £300,  and  with  £3000  as  portions  for  younger'  children. 
The  testator  died  in  June  1779,  leaving  Lady  Anne,  his  widow,  and  Richard  Boyle 
Townsend,  his  heir-at-law.  Lady  Anne,  as  sole  executrix,  proved  the  will.  On  the 
14tli  of  May  1784,  Richard  Boyle  To'wnsend  married  Henrietta  Newenha^m,  and  by  a 
settlement  of  that  date  conveyed  the  lands  in  Kerry  to  the  trustees  named  in  Maurice 
Fitzgerald's  will,  upon  trust  tO'  pay  £300  per  annum  tO'  Henrietta,  his  intended  wife, 
in  the  event  of  her  surviving  him,  and  to  raise  £3000  as  portions  for  younger  children. 
The  present  Respondent  was  the  eldest  sui-viving  son  of  that  marriage,  and  there  were 
younger  children.  Shortly  after  the  decease  of  the  testator,  Thomas  MuUins,  after- 
wards Lord  Venti-y,  the  father  of  the  Appellants,  filed  his  bill  against  the  said  Lady 
Anne  Fitzgerald,  Richard  Boyle  Townsend,  and  tlie  trustees  created  under  the  deed 
of  settlement  made  on  Maurice  Fitzgerald's  marriage,  and  charged  that  the  said 
M.aurice  Fitzgerald  had  been  indebted  to  him  in  various  sums  of  money;  and  tliat 
the  said  Lady  Anne  alleged  that  the  said  Maurice  Fitzgerald  had  not  left  sufficient 
personal  fort.une  to  discharge  the  said  demands  ;  thati  the  trustees  under  former  settle- 
ments alleged  that  tliere  were  previous  outstanding  debts  not  then  satisfied  ;  and  he 
therefore  prayed  for  an  account  of  the  [432]  personal  fortune  of  the  testator,  and  of 
the  debts  due  by  the  testator  at  the  execution  of  his  marriage  settlement :  and  that  a 
sale  of  a  sufficient  part  of  the  real  estates  might  take  place  to  satisfy  the  demands  of 
the  said  Tliomas  MuUins  and  other  creditors.  St.  Leger  St.  Leger,  and  John  Towns- 
end,  the  trustees  under  the  will  of  the  said  Maurice  Fitzgerald,  were  not  made  parties 
to  this  suit,  nor  was  a  trustee  under  a  former  deed  executed  for  tlie  purjjose  of  raising 
portions  for  younger  children.  Lady  Anne  put  in  an  answer,  contesting  tlie  validity 
of  the  dema-nd  made  by  Thoma.s  Mullins;  and  for  nearly  two  years  tliat  suit  was  not 
proceeded  in.  A  decree  similar  to  that  whicli  had  been  prayed  for  by  MuUins  was 
obtained  by  another  creditor  ;  but  Mullins  did  not  prove  his  demand  under  that 
decree.  In  April  1782  he  prosecuted  his  own  suit,  and  obtained  a  decree,  by  which 
certain  accounts,  prayed  by  liis  bill,  were  directed  ;  but  no  account  of  the  incum- 
brances affecting  the  real  estates  of  the  testator  was  ordered.  The  present  Respon- 
dent charged  in  his  original  bill  filed  in  the  Court  of  Exchequer  in  Ireland,  that  this 
O'lnission  was  designed  to  conceal  from  the  Court  the  want,  of  proper  parties.  In  July 
1783  the  proper  officer  of  the  Court  made  his  report,  stating  that  the  testator,  Maurice 
Fitzgerald,  died  seised  of  certain  real  estates  in  the  county  of  Kerry  :  but  that  no 
evidence  was  laid  before  him  as  to  the  personal  estate  of  the  testator  ;  that  the  testator 
was,  at  his  death,  indebted  to  the  said  Thomas  Mullins,  on  bond  and  by  judgment, 
for  principal  interest  and  costs,  in  the  sum  of  £1275  :  and  that  tliere  were  various 
sums  due  to  other  persons  mentioned  in  his  report.     It  was  afterwards  ordered  that 
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Lady  Anae  should,  iu  six  mouths,  pay  the  sums  reported  due,  or,  in  default,  that  the 
lands,  or  a  competent  part  thereof,  should  Ih*  sold  by  the  officer  of  tlie  Court  for  the 
benefit  of  Mullins  and  the  other  creditors.  [433]  This  decree  was  afterwards  made 
up  and  enrolled;  a.ud  the  following  words  were  inserted  in  the  enroluieut:  "And 
the  remainder,  if  any,  of  tlie  purchase-money,  he,  the  said  officer,  is  to  pay  over  to 
the  said  Lady  Anne  Fitzgerald,  upon  her  maJiing  out  a  good  and  sufficient  title  to  such 
person  or  persons  as  shall  be  declared  tlie  purchaser  or  purchasers  of  the  said  lands 
and  premises."  At  tlie  time  of  tiiis  decree  there  was  no  tenant  in  tail  under  the  will 
of  Maurice  Fitzgerald  in  esse,  Richard  Boyle  Townseud,  the  tenant  for  life  in  re- 
mainder expectant  on  tlie  death  of  Lady  Anne,  being  then  unmarried  ;  but  before  the 
sale  was  effected,  Richard  Boyle  Townseud,  having  intermarried  with  Henrietta 
Newenham,  an  eldest  son,  (since  decea-sed  without  issue),  and  the  Respondent,  were 
Ixjrn.  Tlie  lands  were  put  up  to  sale  in  May  1786,  and  aftenvards,  in  July  of  the  same 
year,  (the  first  sale  having  been  set  aside) ;  and  at  the  second  sale  they  were  purchased 
by  Thomas  Rice,  on  behalf  of  Thomas  Mullins,  for  £5050  ;  and  on  the  following  day 
an  order  was  made,  that  on  tlie  creditors  signing  receipts  for  their  demands,  and 
Rice  paying  the  balance  of  tlie  purchase-money  into  the  Bank,  the  officer  of  the  Court 
should  execute  a  conveyance  of  the  lands  to  Tliomas  Rice.  The  receipts  were  signed, 
the  balance  paid  into  the  Bank,  and  the  officer  of  tlie  Court  and  Lady  Anne  executed 
the  conveyance;  but  though  R.  B.  Townseud  was  named  a  party  in  it,  he  did  not 
execute  it.  In  June  1788,  R.  B.  Townsend  made  a  motion  in  the  Court  U>  set  aside  the 
sale,  alleging,  among  other  reasons,  that  tlie  lands  had  been  sold  at  a  gross  under- 
value. On  account  of  the  absence  of  Mullins,  this  motion  stood  over  till  tlie  follow- 
ing term.  Tlie  Respondent  alleged,  that  between  June  and  November  a.  negociation 
took  place  lietween  R.  Boyle  Townsend  and  Mullins,  in  consequence  of  which  the 
former  [434]  agreed  to  accept  £500  for  himself  and  £100  for  his  attorney,  and  to 
discontinue  his  opposition  to  the  sale;  that  the  said  money  was  paid  ;  that  Mullins 
aftei-wards  put  in  an  affidavit  in  answer  to  the  motion,  and  that  this  affidavit  remain- 
ing without  reply,  the  Court  believed  the  motion  had  been  abandoned,  and  it  was 
ordered  to  be  discharged  with  costs,  which  costs  were  never  demanded  of  the  said  R. 
Boyle  Townsend,  who  shortly  afterwards  executed  the  conveyance  to  Rice  as  trustee 
for  Mullins.  In  1805,  the  Respondent  obtained  a  commission  a.s  cornet  in  the  14th 
Dragoons ;  and  shortly  afterwards,  by  the  death  of  his  elder  brother  unmarried,  he 
became  entitled,  as  first  tenant  in  tail  under  the  will  of  Maurice  Fitzgerald.  In 
January  1808,  having  become  acquainted  with  tlie  circumstances  attending  the  sale 
of  the  estate,  he  filed  two  bills  against  Thomas  Mullins  (who'  had  in  the  mean  time 
been  created  a.  Peer  by  tlie  title  of  Lord  Ventry),  praying  that  the  sale  might  be  set 
aside;  that  Lord  Ventry  should  be  ordered  to  re-convey  tlie  estate  to  a  trustee  for  the 
lives  of  Lady  Anne  Fitzgerald  and  Richard  Boyle  Townsend,  with  remainder  to  the 
Respondent  in  tail  male,  remainder  to  tlie  younger  brothers  of  tlie  Respondent  in  tail 
male,  according  to  the  provisions  contained  in  the  will  of  Maurice  Fitzgerald.  In 
July  1808  Lord  Ventry  answered  the  bill ;  and  in  May  1809,  the  reiilication  was  filed. 
In  October  1808  the  Respondent  was  ordered  upon  foreign  service,  and  he  continued 
abroad  with  his  regiment  in  Europe  or  America  till  1823.  In  December  1823,  having 
obtained  leave  of  absence  for  the  pui-jjose,  he  filed  his  amended  bill.  In  January 
1824  Lord  Ventry  died  without  liaving  answered  it.  Bills  of  revivor  were  then 
filed  ;  and  in  the  mean  time  Lady  Anne  Fitzgerald,  and  Richard  Boyle  Townsend, 
the  Respon-[435]-dent's  father,  both  died.  The  cause  came  on  for  hearing,  and  on 
the  11th  May  1827  the  Court  decreed,  that  the  Orders  made  in  April  1782,  and  in 
July  1783,  should  be  set  aside  for  want  of  proper  parties  ;  but  that  the  accounts  taken 
in  that  cause  should  not  be  taken  over  again  ;  that  the  sale  of  the  lands  in  July  1786, 
and  the  supposed  confirmation  thereof,  should  be  set  aside  as  void  as  against  the  Re- 
spondent ;  that  the  deed  of  conveyance  under  that  bill  should  be  delivered  up  to  be 
cancelled  ;  that  the  lands  in  question  should  lie  re-conveyed  ta>  the  uses  of  the  will  of 
Maurice  Fitzgerald,  discharged  of  all  claims  on  the  part  of  the  representatives  of 
Lord  Ventry ;  tliat  the  Respondent  was  entitled  tO'  the  rents,  etc.  from  22d  November 
1826  (the  day  of  the  death  of  Richard  Boyle  Townsend),  upon  payment  of  the  sum  of 
money  for  which  the  lands  were  sold,  witli  interest,  calculated  at  six  per  cent.,  from 
the  death  of  the  said  R.  B.  Townsend,  and  that  accounts  should  be  taken  between  the 
parties,  etc. 
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From  this  decree  the  Appellants  appealed  to  the  House  of  Lords,  insisting,  among 
other  reasons,  on  the  legality  and  fairness  of  the  whole  transaction  ;  declaring  that 
in  the  suit  instituted  by  Thomas  Mullins,  in  the  Court  of  Exchequer,  there  was  no 
defect  of  parties  :  that  it  was  contrary  tO'  the  ]iractice  of  courts  of  equity  to  declare 
former  decrees  erroneous  merely  for  the  want  of  pro|ier  parties,  when  the  persons 
seeking  to  set  thean  aside  had  eitlier  been  themselves  parties  or  had  iiad  their  interests 
properly  represented  ;  that  the  Respondent  not  having  been  born  wlien  tlie  said 
decrees'  were  pronounced,  was  fully  and  etfectually  Ixjund  thereby,  the  person  in 
whom  the  first  estate  of  inheritance  was  vested  having  been  before  the  Court.  The 
Respondent  prayed  the  Hcuise  to  affirm  the  decree,  on  the  grounds  that  the  trustees 
under  the  will  of  [436]  Maurice  Fitzgerald,  for  persons  not  In  esse,  were  not  parties 
to  the  original  cause;  that  the  Respondent's  elder  brother,  who  had  been  pieviously 
born,  was  not  in  any  way  uiade  a  party  to  that  cause  ;  that  the  decree  of  1783  directed 
a  sale  of  the  lands  without  directing  any  inquiry  as  toi  the  incumbra,nces  affecting  the 
same  :  and  directed  the  residue,  if  any,  of  the  purchase-money,  to  be  paid  to  Lady  Anne 
Fitzgerald,  who  was  only  tenant  for  life;  that  the  said  decree  was  otherwise  beneficial 
tO'  the  tenant  for  life,  to  the  prejudice  of  the  remainder-m.an  ;  that  it  did  not  direct 
any  inquiry  as  toi  what  part  of  the  estate  was  most  fit  to  l)e  sold  ;  and  that  the  sale  in 
question,  and  its  supposed  confirmation,  and  all  tlie  circumstances  attending  the 
same,  were  a  fraud  upon  the  Court,  to  tlie  prejudice  of  the  Respondent  and  his  then 
elder  brother,  who  were  at  tliat  time  infants. 

The  case  having  been  heard  at  the'  bar  of  the  House  of  Lords : 
Lord  Lyndhurst  delivered  Judgment:  This  was  a.  case  arising  out  of  a  bill  filed  in 
the  Court  of  Exchequer  in  Ireland,  and  the  object  of  the  bill  was  to  obtain  an  account 
of  tlie  personal  estate  of  Maurice  Fitzgerald,  deceased,  and  for  the  sale  of  a  sutficient 
portion  of  his  real  estate  as  would  pay  the  debts  he  owed  at  the  time  of  his  death. 
The  decree  obtained  in  178.T  had  directed  an  account  of  his  estate,  but  there  were  no 
directions  given  to  find  what  were  the  incumbrances  on  the  estate.  There  was  a.  sale 
of  a  sufficient  portion  of  the  real  estate  for  the  purpose  of  satisfying  the  bill,  but 
there  was  this  extraordinary  circumstance  connected  with  it.  that  there  waiS  an  order, 
that  after  payment  of  the  debts  the  surplus  should  bei  paid  over  to  tlie  tenant  for  life. 
His  Lordship  was  of  opinion  that  the  whole  proceeding  [437]  was  full  of  irregularity  : 
in  the  first  place,  there  were  not  the  proper  parties  to  the  bill  ;  in  the  next  place,  there 
ought  to  have  been  an  account  of  the  incumbrances  upon  the  estate  ;  and  in  the  third 
place,  there  ought  not  to  have  been  this  order  to  pay  over  tlie  surplus  to  the  tenant 
for  life.  Tli.at  part  of  the  order  had  not  been  executed  ;  it  was,  therefore,  unnecessary 
that  he  should  trouble  their  Lordships  with  any  further  observations  upon  it :  but 
that  tO'  which  he  wished  to  direct  their  attention  was  matter  of  quite  a  different  de- 
scription. When  the  estate  was  put  up  to  sale,  it  was  purchased  by  tlie  Plaintift', 
Mullins.  A  person  named  Thomas  Rice  had  bought  the  property  in  his  own  name, 
but  in  substance  and  in  fact  the  purchase  was  made  for  Mullins,  He  was  satisfied 
that  the  estate  had  been  sold  under  the  value  as  it  existed  at  the  time  of  the  sale.  An 
application  was  made  after  the  sale,  by  the  tenant  for  life  in  remainder,  to  set  aside 
the  sale,  and  to  order  a  new  sale  of  the  estate.  According  to  the  practice  of  the 
Court  of  Exchequer  in  Ireland,  that  ,application  might  probably  have  Iseen  successful, 
had  it  been  persisted  in,  but  it  happened  that  tlie  parties  were  not  all  in  Court.  The 
cause:  was  entered  for  hearing  in  one  term,  but  the  order  for  tlie  hearing  was  enlarged 
till  the  following  term,  on  acco'unt  of  the  absence  of  the  purchaser,  who  happened  to  be 
away  from  town.  The  delay  afforded  an  opportunity  for  an  arrangement  between 
the  parties,  and  the  tenant  for  life  in  remainder  agreed  with  Mullins  to  withdraw 
fiis  objection  if  he  obtained  for  himself  a  sum  of  £500,  and  for  his  solicitor  a  sum  of 
£100.  Tlie  objection  was  carried  forward  in  form,  but  it  was  not  really  prosecuted, 
and  was  ultimately  abandoned.  The  Court  below,  when  the  circumstances  were 
brought  before  it  by  the  Pl.xintiff  in  the  present  suit,  was  of  [438]  opinion,  on  these 
facts,  that  this  was  a  fraudulent  tiansaction  as  against  the  persons  in  remainder, 
who  were  then  infants  of  a  very  tender  age  :  and  what  made  it  more  objectionable  was, 
that  their  trustees  were  not  parties  to  the  suit.  The  present  suit  was  instituted  by 
the  first  tenant-ill-tail  in  remainder,  after  tlie  parties  had  become  of  age,  for  the 
purpose  of  setting  aside  this  transaction.  An  objection  was  now  made  to  this,  that 
the  suit  was  not  prosecuted  with  due  diligence.     The  suit  was  instituted  in  1808,  and 
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was  not  prosecuted  till  tlie  year  1823.  The  objection  did  not  lie  with  the  Defendant 
MuUins,  who  had  an  opportunity  of  pushing  on  the  suit;  besides  which,  it  seemed  to 
his  Lordship  that  there  was  an  excuse  for  the  Plaintiff,  for  he  was  in  the  Army  on 
service  abroad.  There  was,  therefore,  no  objection  to  the  claim  of  the  present 
Respondent,  the  Plaintiff  in  the  suit,  upon  that  ground.  Another  objection  made 
in  this  ap]ieal  was  one  founded  upon  a  point  of  form,  that  certain  parties  ought  to 
have  been  made  parties  to  this  suit  who  were  not  put  in  the  bill  as  parties.  It  was 
said,  that  they  were  out  of  tlie  jurisdiction  ;  but  it  was  alleged,  on  the  oilier  side,  that 
there  wa,s  nO'  evidence  of  that.  It  was  true  there  was  no  such  evidence,  but  then  it 
seemed  to  him  that  this  objection  ought  to  have  been  made  in  the  Court  below,  and  it 
was  toO'  late  tO'  make  it  in  the  first  instance  when  the  case  came  before  that  House  on 
appeal.  There  was  another  objection  arising  upon  tliei  form  of  the  decree  itself, 
that  it  was  to  take  effect  only  from  the  date  of  the  deatli  of  the  tenant  for  life  in  re- 
mainder, and  the  account  was  only  ordered  to  be  taken  from  that  period.  That  was 
a  favourable  mode  of  framing  the  decree  for  the  Appellants;  but  even  if  it  had  not 
been  so,  the  parties  below  had  not  intimated  their  desire  that  the  whole  transaction 
should  be  unravelled  from  [439]  the  beginning.  Under  these  circumstances  it  was 
only  necessary  that  the  transaction  sliould  be  examined  from  the  death  of  the  second 
tenant  for  life,  and  consequeTitly  from  the  commencement  of  the  interest  of  the 
Respondent.  His  Lordship  tiiereifore  moved  that  the  Judgment  be  affirmed  ;  and  it 
was  accordingly  affirmed,  witli  costs. 


[440]  APPEAL 

From  the  Irissh  Court  of  Chancery. 

MACCABE,— AppeUant;   CATHERINE    nVSSEY, —Respomfeiit. 

[Mews'  Dig.  i.  348 :  vii.  225.     S.C.  5  Bli.  N.S.  715.     Distinguished  in  Banco 
(U  Vortugal  v.  Waddett,  1880,  5  A.C.  170.] 

Maccabe,  an  Irish  barrister,  becomes  casually  actiuainted  with  Mrs.  Hussey,  a 
widow  lady,  possessed  of  some  property  of  her  own,  and  having  large  expecta- 
tions from  an  aunt.  Maccabe  acciuires  her  confidence,  and  engages  in  the 
management  of  her  affairs,  and  persuades  her  to  give  him  a  deed  of  gift  of  a 
third  of  the  aunt's  property.  When  that  property  comes  into  possession  he 
persuades  her  to  transfer  to  him  one-half  of  it  for  himself,  and  also  the  other 
half  toi  be  managed  by  him  on  her  account.  He  makes  misrepresentations  to 
her  about  her  son,  and  as  to  other  matters,  and  prevails  upon  her  to  execute  a 
release  to  him.  Mrs.  Hussey  at  length  calls  for  an  account,  which  he  refuse.- 
to  render.  She  offers  him  a  full  discliarge  if  he  would  pay  her  the  two-thirds 
of  her  property,  calculated  by  her  at  £21,000.  He  refuse®.  She  files  her  bill 
in  E(|uity,  and  the  deed  of  gift  and  release  are  set  aside,  as  having  been  ob- 
tained by  fraud  and  undue  influence  and  misrepresentation,  and  Maccabe 
decreed  to  refund  .£3(5,500  to  Mrs.  Hussey.     This  decree  affirmed  on  apj)eal. 

Semhle.  That  the  Lords,  although  a  Court  of  Appeal,  may  and  do  look  at  evidence 
which  has  been  rejected  below-,  to  see  whether,  if  admitted,  it  ought  to  have 
made  any  difference  in  the  decree,  and  that  although  they  should  be  of  opinion 
that  it  should  have  been  received  below,  yet  if  they  should  at  the  same  time  be 
of  opinion  that  if  received  it  ought  to  have  made  no'  dift'erence  in  the  decree, 
they  will  not  remit. 

In  1812  the  Respondent,  Catherine  Hussey,  a  middle-aged  widow  of  some  property, 
resided  and  let  lodgings  at  Maida.  Hill,  Paddington,  when  she  became  [441]  ac- 
quainted with  the  Appellant.  An  a.unt  of  Respondent,  a  Mrs.  Bowyer,  resided  at 
Worcester,  and  with  that  aunt  resided  another  a.unt  of  hers,  a  Mrs.  Brewer,  who  was 
old  and  infirm,  and  possessed  of  large  funded  property.  The  Appellant,  an  Irish 
law  student,  became  casually  acquainted  with  the  Rosp(Hident  in  1812.  and  in  1813 
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took  lodgings  at  her  house,  and  soon  obtained  her  contidence,  and  was  consulted  by 
her  about  her  affairs.  The  Appellant  also  persuaded  her  that  he  was  a  relation  of 
hers,  and,  in  a  year  after  tlieir  acquaintance,  assumed  the  name  of  "'  Jennings,"  Re- 
spondent's maiden  name,  and  still  further  to  convince  her  of  the  relationship,  he 
addressed  her  as  his  aunt,  and  at  his  desire  she  called  him  nephew. 

The  Appellant  was  called  to  tlie  Irish  Bar  in  181-1,  and,  in  that  year,  took  with  him 
to  Ireland,  to  complete  his  education  at  Trinity  College,  Dublin,  an  only  son  of 
Respondent,  Thomas  John  Hussey,  who'  had  been  educated  at  Eton.  In  1811  Peter 
Maccabe,  a  brother  of  the  Appellant,  came  to  London,  and  resided  for  some  time  in 
Respondent's  house,  and  from  that  time  till  1818  took  an  active  part  in  the  manage- 
ment of  her  concerns  along  with  the  Appellant. 

In  January  1818  Mrs.  Bowyer  died,  and  consequently  Respondent  would  become 
alone  entitled  to  the  whole  of  the  property  of  her  aunt,  Mrs.  Brewer,  in  case  she  died 
intestate.  The  Appellant  persuaded  her  to  take  out  a  commission  of  lunacy  against 
Mrs.  Brewer.  The  commission  was  taken  out,  and  Mrs.  Brewer  was  found  a  lunatic, 
and  to  have  been  so  from  February  1816:  and  the  whole  of  her  funded  property, 
amounting  tO'  about  £50,000,  was  tr.ansferred  to  the  account  of  the  Accountant^ 
general  of  the  Court  of  Chanceiy.  The  Appellant  further  persuaded  the  Respondent 
to  get  herself  appointed  committee  of  Mrs.  [442]  Brewer,  and  to  facilitate  the  arrange- 
ment it  was  agreed  that  a  brother  of  Appellant.  Francis  Maccabe,  wlio  had  just  ob- 
tained his  license  as  surgeon,  should  reside  with  the  Respondent  and  Mrs.  Brewer, 
at  a  salary  of  £200  a  year.  The  Respondent  was  accordingly  appointed  her  aunt's 
committee,  and  Francis  Maccabe  came  to  i-eside  with  her.  From  1811  tiU  1818  the 
Appellant,  or  one  or  otlier  of  his  brothers,  resided  with  the  Respondent  at  Worcester, 
to  which  she  had  removed  in  1815,  persuading  her  that  it  was  necessary  to  do  so  in 
order  to  counteract  tlie  hostile  intentions  of  Mrs.  Bowyer,  in  regard  tO'  Mrs.  Brewer's 
property,  and  her  cruel  treatment  of  Mrs.  Brewer,  and  tlie  Respondent  was  per- 
suaded to  promise  to  give  the  Appellant  one  third  of  Mrs.  Brewer's  property  when- 
ever it  should  come  to-  Respondent,  the  Respondent  being  then  ignorant  of  the  amount 
of  her  aunt's  property,  while  the  Appellant  was  well  acquainted  with  it  by  a  corres- 
pondence with  her  solicitor. 

The  result  was,  that  a  deed  of  gift  was  prepared  by  the  Appellant,  and  engrossed 
by  his  brother,  Francis  Maccabe,  on  stamped  paper,  and  this  deed,  dated  the  9th  May 
1818,  was  executed  by  the  Respondent  in  the  presence  of  the  Appellant  and  his  brother. 
Francis  Maccabe.     The  deed  proceeded  on  the  following  narrative  : 

"  I,  Catherine  J.  Hussey,  late  of  Maida  Hill,  Paddington,  and  now  of  Worcester, 
have  solemnly  detemiined  many  years  ago,  to  give  or  bestow  one  half  of  the  property 
I  then  possessed  to  my  ever  valued  and  truly  steadfast  friend,  J.  P.  Maccabe,  esquire, 
barrister  at  law,  who  resides  in  Dublin.  I  accordingly,  in  October  1813,  placed  the 
whole  of  my  vei-y  limited  property  in  his  hands,  altliough  he  was  fully  aware  of  my 
intentions  not  at  any  time  to  require  [443]  more  to  be  returned  to  me  than  the  half 
of  the  money  I  gave  him.  He  saw  my  necessities  increased,  so  that  I  required  and 
got  from  him  from  time  to  time  all  and  more  than  I  entirely  gave  him  :  and  instead  of 
my  being  now  his  benefactor,  I  am  his  debtor,  both  in  mone}'  and  for  tlie  perform- 
ance of  acts  of  friendship,  which  for  seven  years  have  been  constant,  but  during 
the  last  four  yeaa-s  in  particular  unexani piled.  To  educate  and  properly  bring  up 
my  only  child,  T.  J.  Hussey,  had  been,  from  my  return  from  India,  after  the  death 
of  his  father  there  in  the  year  1799,  my  only  care  and  anxiety.  I  had  even  then 
but  limited  means:  I  taught  him  myself  tlie  first  rudiments  of  learning,  and  when  I 
had  him  well  prepared,  I  placed  him  under  the  care  of  tlie  respected  Dr.  Goodall, 
at  Eton.  Although  tlie  expense  was  vei-y  considerable,  I  continued  by  son  at  Eton 
till  April  1811.  He  often  alarmed  me  before,  but  at  this  time  rendered  me  miserable 
indeed:  he  left  me  as  if  to  return  to  Eton  after  tlie  Easter  holidays:  took  a  con- 
siderable sum  of  money  from  me,  and  went  away,  I  knew  not  whither.  He  enlisted  : 
my  hopes  were  blasted  of  ever  seeing  him  either  respectable  in  life,  or  a  man  of 
education.  I  applied  tO'  many,  but  could  get  no  friend  to  take  the  slightest 
notice  either  of  him  or  of  me.  I  then  wrote  to  beseech  Mr.  J.  P.  Maccabe  tc  come  to 
my  relief  on  the  occa.sion.  He  came  in  the  midst  of  his  business,  .at  his  own  expense, 
three  times  from  Dublin  to  London,  once  from  London  to  Oxford,  wliere  I  endeavoured 
to  have  my  son  settled,  and  with  me  from  London  to  Worcester,  to  see  my  aunts  on 
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the  subject;  but  all  exertions  utterly  failed  which  wei-e  made  by  him,  myself,  aud 
every  friend  I  had  in  the  world.  How  to  prevent  the  most  gloomy  prospects  from 
being  [444]  realized,  I  could  not  devise:  I  knew  my  unfortunate  boy  well  and  feared 
the  worst.  My  sou's  uncle,  the  late  Mr.  Edward  Hussey,  refused  to  have  any  tiling 
to  do  with  him.  At  length,  Mr.  J.  P.  Macuabe  (ahhough  with  great  reluctance,  I 
admit)  consented  to  bring  my  son  out  of  England,  and  received  him  to  his  home. 
He  has  had  him  living  with  him  now  nearly  four  years,  in  his  progress  tlirough 
Trinity  College,  Dublin ;  and  not  only  on  account  of  Mr.  J.  P.  Maccabe's  having  thus 
preserved  my  child  to  himself  and  to  me,  but  for  having,  by  unceasing  exertions 
and  the  generous  assistance,  been  the  means  of  my  continuing  during  tlie  last  three 
years  in  Worcester,  and  thereby  protecting  the  life  of  Mi-s.  Brewer,  my  aunt,  so  as 
to  entitle  me,  since  Mrs.  Bowyer's  death,  to  entertain  any  future  expectations  of  Mrs. 
Brewer's  property,  I  do  hereby  declare,  tliat  I  feel  myself,  in  the  presence  of  God 
and  mail,  bound  to  give  Mr.  J.  P.  Maccabe  one  third  of  aU  tlie  property  I  may  at 
any  time  get  in  or  be  entitled  to  receive  from  or  by  my  aunt  Mrs.  Brewer,  eithei- 
during  her  life,  or  after  her  death.  And  I  do  herelsy  give  and  grant  to  Mr.  J.  P. 
Maccabe,  his  heirs,  executoi-s,  administrators  or  assigns,  all  the  right  and  title  to  the 
one  third  of  the  said  property,  both  before  the  whole  comes  into  my  possession  or 
after  I  obtain  it,  that  I  have  now  or  may  at  any  time  acquire.  I  am  fully  aware  that 
Mrs.  Brewer's  property,  since  she  was  found  a  lunatic,  has  been,  according  to  the 
return  made,  nearly  £50,000,  principally  in  the  public  funds  ;  and  that  as  she  may 
not  have  made  a  will,  and  is  not  likely  to  be  in  a  state  to  make  one,  tlie  whole  of 
this  sum,  should  I  survive  my  aunt  Mrs.  Brewer,  will  probably  descend  to  me,  I 
being  her  next  of  kin.  That  I  should  give  nearly  £1(,000  [445]  therefore,  the  third 
of  what  1  obtain,  as  soon  as  I  receive  it,  to  Mr.  J.  P.  Maccabe,  his  heirs,  adminis- 
trators and  assigns,  may  be  a  matter  of  surprise  to  my  friends,  and  of  dispute  and 
litigation  on  the  part  of  my  son.  My  friends  are  not  aware  of  the  extent  of  my 
obligations,  and  my  son  will  act  an  unwise  and  ungrateful  part  if  ever  he  disputes 
this  deed.  Let  my  child,  I  entreat  hiui,  ever  remenilser  that  property  would  be 
but  an  additional  injury  to  him,  had  he  continued  a.s  he  had  done  tO'  go  on,  on  one 
occasion  only  for  years  fjefore  Mr.  J.  P.  Maccabe  received  him.  Let  my  son  recollect 
that  I  have  for  nearly  five  years,  in  order  to  maintain  my  chance  of  the  property 
which  I  bind  myself  Mr.  J.  P.  Maccabe,  his  heirs,  shall  witli  me,  he  it  gre^it  or 
small,  share  in  one  third  proportion,  that  is,  two  thirds  to  myself  and  one  third 
to  him,  his  heirs,  executors,  administrators  or  assigns,  give  Mr.  J.  P.  Maccabe 
almost  daily  occupation  and  trouble,  besides  many,  very  many,  wearisome  journies 
to  England  at  my  request.  He  came  over  from  Dublin  to  London  and  'Worcester  three 
times  at  my  instance  during  the  last  seven  months.  I  have,  through  the  persever- 
ance of  my  enemies,  been  obliged  to  impede  and  greatly  injure  Mr.  Maccabe  in 
his  professional  pursuits,  and  retard  his  jirogress  :  but  I  have  in  fact  not  been  able 
to  pay  him  tlie  costs  incurred  on  my  account  for  travelling  so  many  long  and 
frequent  journies.  Let  my  son  remember  the  number  and  abilities  ol  my  enemies, 
and  that  it  was  not  alone  to  Mr.  J.  P.  Maccabe,  the  barrister,  to  whom  and  to  his 
heirs,  executors,  administrators  and  assigns,  I  thus  grant  one  third  part  of  all  I 
may  acquire  or  in  any  way  receive  of  Mrs.  Brewer's  property,  but  through  Mr.  J.  P. 
Maccabe  1  am  indebted  also  for  the  services  of  his  brother  [446]  Mr.  Peter  Maccabe, 
without  wliose  per.severance  and  exertions  for  me,  during  three  years  in  London,  I 
could  not  have  remained  in  AVorcester  to  defeat  the  scheme  of  Mrs.  Brewer's  enemies. 
Let  it  also  be  recollected,  that  if  1  lie  appointed  the  committee  of  the  person  of  Mi-s. 
Brewer  it  will  be  owing  to  Mr.  Chandless  being  silenced  by  tlie  presence  of  a  resident 
surgeon  in  the  house  with  me.  I  am  not  able  to  pay  one,  and  yet  Mr.  Francis  Mac- 
cabe, the  other  brother  of  Mr.  J.  P.  Maccabe,  kindly  undertook  to  give  up  solid  ad- 
vantages and  remain  witli  me.  I  know  the  whole  of  the  facts  and  circumstance 
best,  from  a  thorough  knowledge  of  my  son,  I  am  convinced  of  my  opinion,  he  either 
would  not  be  now  living,  or  if  alive,  with  no  credit  to  himself  or  peace  of  mind 
to  me,  if  it  had  not  been  Uiat  Mr.  J.  P.  Maccabe,  at  the  juncture  he  did,  snatched 
him  in  a  manner  from  himself.  I  also  well  know  that  I  have  been  enabled  through 
Mr.  J.  P.  Maccabe's  means,  and  the  assistance  he  obtained  for  me  by  the  aid  of  his 
brothers,  to  preserve  from  an  untimely  end  my  poor  aunt  Mrs.  Brewer.  For  these 
great  services  and  trouble  for  years,  the  account  of  which  it  would  l>e  impossible 
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particularly  to  detail,  for  bis  loss  of  time  aud  money,  and  out.  of  gratitude  for  his 
undeviatiuj:  adliereuce  to  my  interests  when  my  prospects  were  hopeless,  I  again 
repeat,  that  I  most  firmly  and  w^illingly  bind  myself  to  grant  to  my  ever  steady  and 
faithful  friend,"  etc.  etc. 

Mrs.  Brewer  died  on  tlie  30th  December  1818,  and  the  whole  of  her  property  in 
the  funds  was  transferred  to  tlie  Respondent;  and  the  Appellant  persuaded  her  to 
transfer  one  half  of  it  to  himself,  and  also  the  whole  or  a  considerable  portion  of 
the  other  half  for  the  purpose  of  managing  it  for  her.  From  tliis  time  till  1821, 
[447]  the  Respondent  resided  at  Paris  or  travelled  in  France  and  Italy,  with 
occasional  visits  to  England,  but  always  accompanied  by  the  Appellant,  or  one  or 
both  of  his  brothers,  to  each  of  whom  tlie  Appellant  alleged  she  had  promised  to  give 
£3000.  In  1820  the  Respondent's  son  sent  a  solicitor  to  her  to  make  some  repre- 
sentations to  her  about  tlie  Appellant ;  and  tlie  Appellant,  being  aware  of  this,  made 
representations  to  her  about  the  solicitor  and  her  son,  whicii  induce'd  her  at  tliat 
time  to  pay  no  attention  to  the  statements  of  the  solicitor.  The  evidence  of  all  tliis, 
and  other  particulars  of  the  same  description,  was  furnished  by  the  correspondence 
of  the  parties,  in  the  course  of  which  die  Appellant  addressed  the  Respondent  as 
dearest  aunt,  and  desired  her  to  address  him  as  her  dearest  nephew. 

In  1822  the  Respondent  came  to  England,  and  insisted  on  having  an  account 
of  her  property  from  tlie  Appellant,  having  before,  ib  1821,  applied  for  the 
account  without  effect.  The  Appellant  still  refused  to  give  the  account,  and  peremptr 
orily  claimed  one  lialf  of  the  property  for  himself.  The  Respondent,  then  calculating 
that  the  sum  due  to  her  in  respect  of  her  two  thirds  was  alx)ut  £21,500,  had  the 
Appellant  arrested  for  that  sum.  It  ought  to  have  been  before  stated,  tliat  after 
the  transfer  of  the  stock  as  before  mentioned,  the  Appellant,  and  the  Respondent 
at  his  suggestion,  executed  mutual  releases,  dated  the  13th  May  1819.  The  Appel- 
lant intimated  that  he  would  plead  this  release  toi  the  action  ;  and  on  the  8th  June 
1822  the  Respondent  filed  her  bill  in  the  Irish  Court,  of  Chancery  for  an  account, 
and  charging  fraud,  misrepresentation  and  undue  influence  on  the  part  of  the  Appel- 
lant. After  answers,  amended  bills,  making  Francis  and  Peter  Maccabe  parties, 
and  answers  tO'  the  amended  bills,  witnesses  were  examined,  and  among  tlie  rest 
Peter  [448]  Maccabe  was  examined  for  tlie  Appellant,  but  his  evidence  was  rejected 
by  the  Judge  on  the  ground  that  he  was  an  interested  party. 

On  the  12tli  February  1827  the  cause  came  on  for  hearing,  when  the  Appellant 
applied  for  some  delay,  and  this  was  granted  on  his  engaging  to  give  security  in 
£22,000  not  to  leave  Ireland  before  decree  should  be  pronounced.  This  security  he 
did  not  give ;  and  the  Respondent,  on  the  21st  February,  applied  for  a.  tie  exeat  regno, 
or  an  attachment.  An  order  was  made  for  the  attachment  to  issue,  and  Appellant, 
to  avoid  it,  went  to  France,  taking  the  property  with  him. 

The  cause  came  on  to  be  heard  before  Lord  Manners,  then  Lord  High  Chancellor 
of  Ireland,  on  the  7th  day  of  May  1827,  who,  after  having  heard  the  same  argued 
at  great  length  before  him  on  the  8th,  9th,  10th,  11th,  12th  and  Uth  days  of  the 
same  month,  and  after  having  rejected  tlie  evidence  of  the  Respondent  Peter  Mac- 
cabe, taken  on  behalf  of  tlie  Appellant  as  aforesaid,  was,  on  tlie  18tJi  June  1827, 
pleased  to  decree,  that  the  said  deed  of  the  9th  of  May  1818,  and  also,  the  said  release 
of  the  15tli  of  May  1819,  should  be,  and  the  same  were  thereby  declared  to  have 
been  respectively  obtained  by  Appellant  by  undue  influence  and  imposition  from  the 
said  Respondent  Catherine  Hussey ;  and  it  was  thereby  ordered  and  decreed,  that 
the  same  should  be  set  aside  accordingh',  and  tliat  the  transfers  made  by  tlie  Respond- 
ent Catherine  Hussey  to  the  Appellant,  on  the  8th  and  12th  days  of  May  1819,  of 
one  moiety  of  the  stocks  and  funds  in  the  pleadings  of  this  cause  mentioned,  should 
be,  and  tliey  were  accordingly,  decreed  to  have  been  obtained  by  tlie  Appellant  fi-oni 
the  Kespondent  Catherine  Hussey,  by  undue  influence  and  imposition,  and  that  the 
same  should  be  set  aside.  The  decree  proceeded  to  [449]  direct  the  proper  accounts 
to  be  taken  ;  and  tlie  Master  having  taken  the  accounts,  reported  that  a  sum  of 
£44,113  was  due  from  tlie  Appellant  to  the  Res]iondent.  To  this  report  exceptions 
were  taken,  and  by  a  final  decree,  made  on  the  17th  March  1830  by  Sir  A.  Hai-t, 
Lord  Chancellor  of  Ireland,  the  balance  due  to  the  Respondent  was  declared  to  be 
£36,444. 

From  these  decrees  the  Appellant,  appealed.  The  Respondent  submitted  that 
the  decree  ought  to  be  affirmed  for  the  following  among  other  reasons ; 
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1st.  Because  the  said  deeds  of  the  said  0th  da.)-  of  May  1818,  and  of  tlie  said 
15th  day  of  May  1819,  were  i-«sp6ctively  obtained  by  the  Appellant  from  tlie 
Respondent  Catherine  Hussey,  by  undue  influence,  fraud  and  imposition  ;  and  idso 
Ijecause  the  said  transfers  made  by  the  Respondent  Catherine  Hussey  to  the  Apiiel- 
lant  on  the  8th  and  12tJi  days  of  May  1819,  of  one  moiety  of  tlie  stocks  and  funds 
in  the  pleadings  in  said  cause  and  hereinbefore  mentioned,  were  respectively  obtained 
by  the  Appellant  from  this  Respondent  by  undue  influence,  fraud  and  imposition  : 
and  also  because  tlie  Appellant,  by  such  means  as  last  aforesaid,  on  or  about  the 
14th  of  May  1819,  caused  the  otlier  moiety  of  this  Respondent's  said  stocks  and  funds 
in  the  pleadinjjs  of  the  said  cause  and  hereinbefore  mentioned,  to  be  sold,  and  the 
produce  thereof  to  be  paid  to  him. 

2d.  Because  the  Appellant,  long  before  and  at  the  time  of  the  making  of  the  said 
deeds  and  transfers,  and  obtaining  possession  of  the  said  Respondent's  money  as 
aforesaid,  had  been  and  then  was  acting  as  tlie  agent  of,  or  had  been  and  then  was 
professionally  concerned  for  and  giving  his  advice  as  a.  barrister  to  said  Respond- 
ent: It  being  a  well  known  and  long  established  principle  of  law  and  equity,  that 
an  agent  or  professional  person,  during  the  continuance  of  his  agency  or  [450] 
employment,  cannot  receive  any  gift  or  release  from  his  principal  or  client,  even 
though  fairly  and  properly  made  to  him  ;  and  paj-ticularly  not  in  a  case  like  tliis, 
when  such  alleged  gift  and  release  were  obtained  under  circumstances  ol'  such  fraud, 
undue  influence,  and  imposition  as  aforesaid. 

3d.  Because  at  all  such  times  as  last  aforesaid,  tlie  Appellant  had  large  sums 
of  money  of  the  siiid  Respondent  in  his  possession  or  under  his  control  ;  and  Respond- 
ent was  unable  to  obtain  any  sums  of  money  whatever  from  him  without  first 
doing  as  he  directed  or  advised  her,  and  was  not  tlierefore  a  free  agent,  being 
completely  under  the  power  and  influence  of  the  Appellant. 

4th.  Because  the  said  sum  of  £3000  was  obtained  by  the  Appellant  from  this 
Respondent  by  undue  influence,  fraud  and  imposition  ;  and  that  having  no  authority 
to  pay  the  same  over  to  the  said  Francis  Maccabe,  or  doing  so  only  to.  prevent  said 
Respondent  from  recovering  the  same,  he  the  Appellant  was  not  entitled  to  have 
credit  given  himi  for  the  same. 

5th.  Because  Respondent  Peter  Maccabe's  evidence  was  properly  rejected,  he 
being  an  interested  witness :  having  been  throughout  concerned  and  mixed  up  with 
the  Appellant  in  deceiving  and  defrauding  tlie  Respondent  Catlierine  Hussey,  a.nd 
obtaining  her  property  from  lier,  for  the  Appellant  said  Francis  Maccabe  and  him- 
self, some  or  one  of  them. 

Ctli.  Because  the  evidence  and  facts  laid  before  the  Court  of  Chancery  did 
warrant  the  overruling  the  said  three  exceptions,  and  the  making  the  other  directions 
and  adjudications  made  by  the  said  decree  of  the  lltli  day  of  August  1829;  and 
particularly  the  letting  the  Respondent,  Catherine  Hussey,  take  the  said  judgment  debt 
of  £3600  in  part  satisfaction  of  her  de-[451]-mands  against  the  Appellant,  and  tlie 
declaring  that  slie  had  a  specific  lien  on  tlie  said  two  annuities  for  tlie  said  sum  of 
£3000  ;  such  said  evidence  and  facts  having  clearly  proved  that  the  monies  with 
which  the  said  judgment  debt  and  the  said  two  annuities  had  been  purchased,  were 
part  of  the  produce  of  the  said  stocks  and  funds  so  as  aforesaid  obtained  from 
Respondent  by  Appellant. 

Lastly.  Because,  under  all  the  circumstances  of  this  case,  great  fraud,  imposition, 
and  much  undue  influence,  were  practised  upon  this  Respondent  by  the  Appellant 
and  his  two  brothers,  said  Francis  Maccabe  and  Respondent  Peter  Maccabe,  some 
or  one  of  them  ;  and  because  the  said  two  decrees  oi  tlie  said  18th  of  June  1827, 
and  of  the  said  11th  of  August  1829,  are  consistent  with  equity  and  justice. 

It  was  argued  for  the  Appellant,  at  the  Bar  of  tlie  Lords,  that  Peter  Maccabe's 
evidence  ought  not  to  have  been  rejected,  and  that  if  their  Lordships  were  of  tliat 
opinion  they  co-uld  not  look  at  that  evidence  to  see  whether  its  admission  ought,  to 
make  any  alteration  in  the  decree,  as  their  Lordsliips  were  an  appellate  and  not  an 
original  "jurisdiction,  and  must  remit  the  ca.uee  to  the  Court  below.  It.  was  also 
argued  that  there  was  no  imposition,  as  tlie  Respondent  was  not  likely  to  be  im- 
posed upon,  being  addicted  to  literature,  and  a  strong-minded  woman. 

Lord  Chancellor :  If  she  had  been  so,  when  the  Appellant  desired  her  to  call  him 
"  dearest  nephew,"  she  probably  would  have  called  him  "  dearest  uncle." 
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Lord  Chancellor  (12  Oct.  18;?1) :  Notwitlistanding  the  able  argument  for  the  Api>el- 
lant,  I  have  no  manner  of  doubt  about  [452]  tliis  case.  If  it  were  before  a  jury  I  have 
no  doubt  they  would  find  a  verdict  against  the  Appellant  without  turning  round  in 
the  bos.  The  actual  transition  of  the  Appellant  from  his  profession  to  attach  himself 
to  tliis  lady  in  the  manner  he  did  speaks  volumes.  First,  he  desires  that  she  call 
him,  My  dear  Sir;  and  then  the  lady,  iiiopia  concilii,  promotes  him  to  the  rank  of 
nephew,  at  his  own  desire;  and  at  his  own  request  she  advances  him  to  tlie  title  of 
My  dearest  Nephew,  and  he  addresses  lier  by  the  title  of  My  dearest  Aunt,  although 
she  was  no  more  his  aunt  than  I  am.  I  have  looked  closely  into  the  facts  of  tlie  case, 
in  order  to  ascertain  whether  there  was  any  consideration  for  this  extraordinary 
confidence  and  liberality,  and  I  find  it  stated  tliat  he  had  reclaimed  a  lost  son  of 
this  lady,  and  brought  him  up  as  a.  respectable  man  ;  but  I  find  also  that  there  was 
great  misrepresentation  on  his  part  as  to  tlie  conduct  of  the  son.  This  somewhat 
resemble,s  the  case  of  Huguenin  and  Basely,  1-t  Ves.  273,  where  Basely  misrepresented 
to  Mrs.  Huguenin  the  conduct  of  her  solicitor,  in  order  to  get  the  management  of  her 
affairs  into  his  own  hands.  But  there  are  abundant  facts  witliout  that  to  support  the 
judgment,  such  as  tlie  transferring  the  lady's  stock  into  his  own  name,  and  a  variety 
of  other  facts,  even  although  the  evidence  of  Peter  Maccabe  should  be  admitted, 
although  I  am  of  opinion  that  his  evidence  was  properly  rejected. 

It  was  ably  argued  by  the  Solicitor-General,  that  if  your  Lordships  should  be 
of  opinion  that  the  evidence  was  improperly  rejected,  you  cannot  look  at  it  so  as  to 
affect  your  judgment  one  way  or  otlier,  but  must  send  it  back  again.  But  this 
House,  sitting  as  a  Court  of  Equit3%  often  does  look  to  evidence  which  has  been 
rejected,  in  order  to  see  whether,  if  admitted,  it  could  affect  their  judgment.  This 
is  not  like  an  application  [453]  for  a  new  trial  in  a  court  of  law,  for  there  the 
Court  cannot  say,  suppose  the  evidence  had  been  admitted,  it  would  make  no  differ- 
ence in  our  judgment;  but  tlie  reason  is,  that  tliey  are  not  judges  of  fact,  but  the 
jury.  But  sitting  here  as  a  Court  of  Equity,  we  are  in  a  situation  much  nearer  to 
that  of  the  Court  below,  being  judges  of  fact  as  weU.  as  of  law.  But  even  courts  of 
law  do  exercise  a  discretion  as  to  allowing  new  trials,  for  if  they  can  get  light  enough 
to  see  that  there  will  be  no  use  in  sending  the  case  to  a  new  trial,  they  will  not  send 
it,  on  the  obvious  principle  of  avoiding  unnecessary  litigation.  I  advise  your  Lord- 
ships therefore  to  affirm  tlie  judgment;  but  I  do  not  propose  to  give  costs,  and  for 
this  reason,  that  under  the  circumstances  it  rather  did  the  Appellant  honour  to  court 
further  investigation. 

Judgment  affirmed. 


[454]  APPEAL 

From  the  Court  of  Session. 

MACNEIL, — Appellant;   JOLLY   and   Wife, — Respondents. 

In  a  case  where,  in  1811,  a  written  agreement  had  been  obtained  to  discharge 
an  heritable  bond  on  which  interest  was  due  from  1792,  which  agreement 
M'as  reduced  as  fraudulent,  the  Court  of  Session,  in  an  action  on  the  bond, 
adjudged  that  the  simple  interest  from  1792  to  1811  should  be  turned  into 
principal,  and  that  on  the  accumulated  fund  from  1811,  till  payment,  interest 
should  be  charged  on  biennial  rests.  But  this  judgment  was  reversed  by 
the  House  of  Lords;  the  ground  of  the  reversal,  as  stated  in  the  subsequent 
case  of  Xapi^r  v.  Lady  Gordon,  being  the  biennial  rests. 

In  August  1787,  Daniel  Macneil,  of  Gallochilly,  granted  for  value,  to  Doctor 
Macneil,  of  Stevenson,  a  bond  for  £1000,  with  disposition  in  security  of  his  estate 
at  Gallochilly.  In  1811,  Hectoi-  Macneil,  Appellant's  brother,  who  had  succeeded 
Daniel  Macneil,  his  father,  prevailed  on  Doctor  Macneil  to  sign  an  agreement  to 
grant  him  a  discharge  of  all  bond?  and  claims  in  respect  of  a  debt  then  amounting 
to  £-3000,  in  consideration  of  a  bill  for  £230,  and  of  a  bond  for  payment  to  the 
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Doctor  of  an  annuity  for  the  Doctor's  life  of  7^  per  cent,  on  the  debt.  Doctor 
Macueil  was  tlien  between  seventy  and  eighty  years  of  age,  and  although  capable  of 
managing  his  own  affairs,  had  exhibited  symi)toms  of  imbecility,  aggravated  by  a 
habit  of  dram  drinking. 

Doctor  Macneil's  law  agent,  on  hearing  of  this  [455]  transaction,  wrote,  by  the 
Doctor's  desire,  to  fleeter  Macnei!  to  have  the  writing  delivered  up  to  be  cancelled, 
but  Hector  Macneil  refused,  and  brought  his  action  against  Doctor  Macneil  to  have 
tlie  agreement  implemented,  and  thereupon  the  Doctor  conveyed  the  debts  in  ijues- 
tion  to  Messrs.  Moir  and  Bridge;;,  the  one  his  law  agent,  the  otlier  his  confidential 
friend,  as  his  trustees,  and  they  brought  an  action  in  their  own  names  and  that  of 
Doctor  Macneil  for  reduction  of  the  agreement. 

In  June  1814,  the  Lord  Ordinary  pronounced  an  interlocutor  in  both  actions, 
which,  as  containing  a  brief  but  distinct  statement  of  tlie  facts  and  grounds  of 
judgment,  is  here  given  entire. 

"  The  Lord  Ordinary  (AUoway)  having  heard  parties'  procurators  at  great  length, 
and  made  avizandum  to  himself  with  the  processes  and  productions,   and  having 
considered  the  same,  conjoins  the  process  at  the  instance  of  Hector  Frederick  Mac- 
neil, Esq.   of  GaUochiUy,   against  Dr.   James  Macneil,  of  Stevenston   and  Neilhall, 
with  the  action  of  reduction  at  the  instance  of  Walter  Moir,  accountant,  and  David 
Bridges,  merchant  in  Edinburgh,  trustdisponees  and  assignees  for  behoof  of  the 
said  Dr  James  Macneil,  against  the  said  Hector  Frederick  Macneil,  of  Gallochilly, 
Esq.  ;  and,  in  the  said  process  of  reduction,  finds  it  asserted,  upon  the  part  of  the 
Pursuers,  that  Dr.  Macneil  is  about  eighty  years  of  age,  although,  from  his  having 
been  born  in  a  part  of  Ireland  where  no  register  of  baptisms  had  been  kept,  his 
precise  age  is  not  exactly  known  ;  and  finds  it  not  denied  by  the  Defender,  that  Dr. 
Macneil  is  a  man  far  advanced  in  years:      Finds,  tliat  the  missive  under  reduction, 
dated  25th  De-[456]-cember  1811,  contains  an  agreement  to  the  effect,  that,  as  the 
Defender  had  that  day  given  tlie  Doctor  his  bill  for  £230  sterling,  payable  three 
months  after  date,  wliich  was  to  be  deducted  from  the  account  due  by  the  Defender 
to  Dr  Macneil,  he  thereby  agreed  to  free  the  Defender  from  all  bonds  and  other 
claims  tliat  he  had  against  the  Defender,  on  condition  of  his  granting  him  a  bond 
of  annuity,  during  his  life,  for  a  sum  equal  to  7i  per  cent,  ol  the  balance :      Finds, 
Ihat  Dr.  Macneil  having,  on  the  vei-y  day  on  which  the  missive  was  written,  com- 
municated the  scroll  thereof,  as  delivered  to  him  by  the  Defender,  to  Walter  Moir, 
accountant,  now  acting  as  one  of  his  trustees,  that  gentleman,  upon  the  same  day, 
wrote   to-  Gallochilly 's  agent,   that   'the  Doctor   had   Ijeen   just    mentioning  to  me 
sometliing  of  an  arrangement,  to  be  gone  into  by  Gallochilly  and  him,  the  meaning 
or  effect  of  which  he  does  not  seem  to  have  any  idea  of ;'  and  that  this  letter  was 
followed  by  a  protest,  upon  the  28th  December   1811,  o«  the  part  of  the  present 
Pursuers,  as  trustees  for  Dr.  Macneil,  against  the  Defender  and  his  agent,  demanding 
delivery  of  the  agreement,   as  having  been  totally  misunderstood  by  Dr.   Macneil, 
and  ofi'ering  back  the  promissory  note  for  £230  sterling:      Finds,  that  there  was 
no  person  present,  upon  the  part  of  Dr.  Macneil,  at  the  time  this  agreement  was 
entered   into,   althougli  there  was   a  man   O'f  business  present  on   the  part  of  tlie 
Defender,  and  w-ho  is  the  writer  of  tlie  missive  in  question,  which  is  a  probative 
document,  in  terms  of  the  act  1681  :      Finds,  that  the  Defender  kept  tliis  missive 
of  agreement,  and  gave  Dr.  Macneil  a  scroll,  not  probative,  whereby  the  Defender 
had  it  in  his  power,  by  destroying  the  probative  document  in  his  possession,  [457]  to 
put  an  end  to  all  legal  evidence  of  its  existence,  whereas  Dr.  Macneil  liad  no  docu- 
ment whatever  from  which  the  agreement  could  have  been  legally  authenticated: 
Finds,  that  the  accounts  were  not  adjusted,   nor   was  the  amount  of  the  balance 
due  by  the  Defender  to.  Dr.  Macneil  ascertained  at  tlie  time  this  missive  was  entered 
into:      Finds,  that  the  agreement  affords  no  presumption  of  any  intention   upon 
the  part  of  Dr.  Macneil  to  abate  any  part  of  his  claim,  nor  to.  pass  from  any  part 
of  it  as  doubtful ;  but,  on  the  contrary,  to  convert  the  whole  balance  of  princijial  of 
whatever  remained,   after  the  payment  of  £230,   into  an   annuity  at  the  rate  of 
7i  per  cent.,  which  it  is  said  tht  Doctor  underetood  to  be  a  perjietual   annuity, 
whereas  the  missive  in  question  bears  that  it  was  only  an  annuity  during  his  life: 
Finds,  that  an  annuity,  at  the  rate  of  7A  per  cent.,  to  a  man  of  so  great  a,n  a"-e  as 
Dr.  Macneil,  was  a  most  unequal  and  unfair  transaction,  as  the  life  O'f  Dr.  Macneil, 
at  his  age,  was  not  insurable;  and  2A  per  cent,  above  the  ordinary  interest  afforded 
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no  compensatiou  for  the  sinking  of  the  principal  for  such  an  annuity  during  the 
Doctor's  life:  Finds,  that  a  large  part  of  the  debt  due  by  tlie  Defender  to  Dr.  Mao- 
neil  was  secured  by  heritable  bond  and  iufeftinent;  whereas  this  agreement  for 
sinking  the  balance  into'  an  annuity  does  not  even  stipulate  heritable  security  for 
the  payment  of  that  annuity,  in  lieu  of  the  heritable  debt,  which  was  to  be  thereby 
extinguished  ;  and  therefore,  in  the  whole  circumstances  of  the  case,  reduces,  decerns, 
and  declares,  in  terms  of  the  libel :  And,  in  the  action  of  Hector  Frederick  Macneil 
against  Dr.  Macneil,  for  the  implement  of  the  said  agreement,  assoilzies  him  from 
the  conclusions  [458]  of  tliat  action ;  and,  in  both  actions,  finds  the  said  Hector 
Frederick  Macneil  liable  in  expenses,  of  which  allows  an  account  to  be  given  in, 
and  decerns." 

To  this  interlocutor  the  Court  adhered:  and,  on  appeal,  the  judgment  was 
affirmed  in  the  House  of  Lords,  (March  1824). 

In  1817  Dr.  Macneil  died,  leaving  a  deed  of  settlement  of  the  whole  of  his  pro- 
perty in  favour  of  tlie  Respondent,  Mrs.  Jolly,  his  natural  daughter  and  only  child. 
In  the  same  year,  previous  to  his  death,  the  trustees  brought  their  action,  (February 
18,  1817),  on  the  heritable  bond,  against  the  Appellant,  Malcolm  Macneil,  as  repre- 
senting his  father  and  brother,  for  payment  of  the  debt,  and  interest  thereon  since 
1792.  After  the  death  of  Dr.  Macneil,  and  the  judgment  of  the  House  of  Lords  in 
the  original  actions  by  and  against  Hector  Macneil,  the  Respondents,  Mr.  and 
Mrs.  Jolly,  obtained  from  the  trustees  a  disposition  and  assignation  of  the  debt,  and 
sisted  themselves  as  Pursuei-s.  When  the  matter  came  to  be  discussed,  the  Respon- 
dents insisted  that  the  simple  interest,  due  from  1792  till  1811,  sliould  be  turned 
into  principal,  and  that,  from  1811  until  payment,  compound  interest  sliould  be 
charged  on  the  accumulated  fund.  The  Lord  Ordinary  (Eldin),  pronounced  the 
following  interlocutor  (12  Nov.  1825):  ''Having  considered  this  minute  and 
answers,  replies  and  duplies,  and  whole  process,  repels  the  claim  of  the  Pursuers 
for  compound  interest  on  the  heritable  debt  libelled,  and  decerns  ;  and  appoints 
them  to  give  in  a  state  of  the  sum  due  under  the  heritable  bond,  with  simple  interest." 

This  interlocutor  the  Respondents  brought  under  the  review  of  their  Lordships 
of  the  first  division  of  the  Court  of  Session,  by  a  reclaiming  note,  which  was  or- 
[459]-dered  in  due  course  to  the  roll,  and  came  to  be  advised  of  this  date,  when  the 
following  interlocutor  was  pi-onounced  :  "  The  Lords  having  resumed  the  considerar 
tion  of  this  note,  and  heard  the  counsel  for  the  parties,  they  alter  the  interlocutor 
of  the  Lord  Ordinary  complained  of:  Sustain  the  claim  of  the  Pursuers  for  comr 
pound  interest  on  the  heritable  debt  libelled  :  Find  that  the  Pursuers  are  entitled 
to  have  the  bygone  interests,  at  the  rate  of  five  per  cent,  per  annum,  accumulated  on 
the  25th  day  of  December  1811  years,  with  the  principal  sum,  and  also  to  have  the 
same  and  accruing  interests,  accumulated  at  the  foresaid  rate  at  the  end  of  every 
two  years  thereafter,  until  the  whole  are  paid  up." 

From  this  judgment,  in  as  far  as  regarded  the  accumulation  and  compound 
interest,  the  Appellant  appealed  to  the  House  of  Lords  for  the  following  among  other 
reasons  : 

I.  The  judgment  of  the  Court,  ordering  the  bygone  interest  to  be  accumulated 
with  the  principal  sum  contained  in  the  bond,  upon  the  25th  December  1811,  and 
awarding  compound  interest  by  biennial  rests  since  that  date,  is  disconform  to  the 
grounds  of  action,  and  tiHra  petita  of  the  summons  itself. 

II.  Lord  Alloway's  interlocutor  of  4th  December  1814,  decerning  for  the  prin- 
cipal sum  and  interest  as  libelled,  having  been  acquiesced  in,  and  suffered  to  become 
final  by  the  Pursuers,  the  subsequent  demand  for  compound  interest  was  incom- 
petent. 

III.  Accumulation  of  compound  interest  upon  a  loan  of  money  is  contrary  to  the 
established  rules  of  the  law  of  Scotland. 

For  the  Respondents  it  was  contended  that  the  judgment  ought  to  be  affirmed,  for 
the  following  among  other  reasons  : 

[460]  I.  With  regard  to  the  first  point,  which  is,  the  accumulation  of  interest,  the 
Respondents  apprehend  they  are  clearly  entitled  to  it,  as  ordered  in  the  interlocutor 
appealed  from  ;  because,  while  such  accumulation  is  in  no  respect  contrary  to  la'v,  it 
is  plainly  due  in  equity,  considering  the  circumstances  of  the  case,  and,  particularly, 
that  payment  of  the  debt  has  been  so  long  withheld,  in  consequence  of  the  illegal  and 
fraudulent  conduct  of  the  original  Defender,  Hector  Frederick  Macneil. 
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II.  lu  auy  circumstances  there  can  be  no  doubt  of  the  Respondent's  right  to  have 
the  accumulation  sustained  to  the  full  extent  of  the  principal  sum  and  interest  and 
penalties  concluded  for  in  the  bond  ;  these  penalties  being  a  part  of  the  debt,  ivs  con- 
stituted by  the  bond  itself,  and  tiiere  being  no  reason  for  restricting  the  penalties, 
■hIucIi  are  below  the  amount  of  the  interest  as  accumulated  by  order  of  the  Court. 

III.  The  interlocutor  of  the  Lord  Ordinary,  of  the  10th  of  July  1828,  granting  in- 
terim decree  for  £3300,  ought,  as  the  llesiiondents  humbly  conceive,  to  be  affirmed  : 
in  the  first  place,  because  the  Appellant  is  barred  from  the  review  of  that  interlocutor 
by  appeal  ;  and,  in  the  second  place,  because  the  interlocutor,  on  its  own  merits,  is 
unobjectionable. 

For  the  Respondents  were  cited  the  cases  of  //aiiiiHon  v.  Marshall,  25  February 
1813;  Montguinery  v.  Wauc/iope,  i  Dow,  133;  Faphael  v.  Boehiii,  11  Ves.  92;  Duke 
of  Queenshen-y's  Executors  v.  Tait,  Fac.  Col.  23  March  1822. 

For  the  Appellant  the  following  cases,  Scotch  and  English,  were  cited  :  Macruhim 
V.  Creditors  of  CampbeU,  Mor.  Diet.  10,051;  Fraser  v.  Hamilton,  Mor.  Diet.  561; 
Lady  Braid  v.  Ear!  of  Kingliorn,  Mor.  Diet.  16,411  ;  Dun  v.  Colquhnun,  Mor.  Diet. 
16,136;  Camp-\46l'\-hell  v.  Earl  of  Galloway,  Mor.  Diet.  3d  March  1802;  Hamilton 
V.  Marsltall,  February  1813  ;  Montgomerit  v.  Wauchope,  1812,  1813  ;  Duhe  of  Queens- 
berry's  Executors  v.  Tait,  Fac.  Coll.  23d  March  1822 ;  Rap/iael  v.  Boe/im,  11  Ves.  92 ; 
ThornhiU  V.  Evans,  2  Atk.  331 ;  Waring  v.  Cunliffe,  1  Ves.  99  ;  Few  v.  Earl  of  Winter- 
ton,  1  Ves.  451. 

The  cause  was  heard  on  the  10th  and  14th  of  December  1830,  the  Lord  Chief  Baron 
Alexander  sitting  for  the  Lord  Chancellor;  his  Lordship,  not  being  a  Peer,  was  pre- 
cluded by  the  forms  of  the  House  from  stating  the  grounds  of  his  opinion  on  the  case ; 
but  the  judgment  of  the  Court  below  was  reversed. 

(In  a  subsequent  case,  Xapier  v.  Lady  Gordim,  it  was  stated  that  the  ground  of 
the  reversal  was  the  biennial  rests.) 

(Xote.) — In  Xapier  v.  Lady  Gordon,  3d  October  1831,  it  was  decided  by  the  Lords, 
affirming  a  decision  of  the  Court  of  Session,  that  where  a  person  purchased  an  estate, 
the  price  of  which  bore  interest  from  1813,  and  the  purchaser  did  not  pay,  on 
account  of  his  not  certainly  knowing  to  whom  payment  should  be  made,  and  in  1821 
brought  his  action  of  multiplepoinding  to  have  that  point  ascertained,  but  without 
consigning  the  money  into  Court,  he  was  bound  to  pay  interest  on  the  principal,  and 
on  the  interest  accumulated  from  1813  till  the  date  of  the  citation  in  1821,  until  the 
money  should  be  paid.  The  following  observations  of  the  Lord  Chancellor 
(Brougham)  will  explain  the  ground  of  this. 

Lord  Chancellor:  The  party  refusing  payment  on  the  citation  has  put  himself 
in  mora,  and,  under  the  Scotch  law,  is  just  as  much  liable  to  pnv  interest  on  the 
interest  due  at  that  time  as  on  the  principal,  or  auy  [462]  other  debt  due  from  one 
man  to  another.     In  England  the  case  is  different. 

One  word  with  respect  to  the  particular  form  of  the  action.  I  entertained,  as 
your  Lordships  may  remember,  some  doubt  whether  the  case  of  multiplepoinding  was 
not  different  from  an  ordinary  action;  for  in  an  ordinary  action  you  are  in  mora  if 
you  do  not  pay,  because  you  know  when  you  are  to  pay  ;  but  not  so  with  respect  to 
an  action  of  multiplepoinding.  The  answer  to  that  is  what  I  flung  out  at  the  time, 
and  on  which  I  have  had  some  communication  with  the  learned  persons  on  the  bench 
in  Scotland.  The  opinion  which  I  had  taken  up,  perhaps  on  slight  grounds,  is  com- 
pletely confirmed — that  the  principle  of  mora,  holds  as  good  in  an  action  of  multiple- 
poinding as  in  an  action  of  another  nature.  An  action  of  multiplepoinding  puts 
the  party  who  does  not  pay  in  mora  as  much  as  any  common  action,  because  he  ha.s 
only  to  consign.  There  is  a  provision  as  to  that,  I  understand,  although  I  was  not 
referred  to  it,  in  the  53d  Geo.  3.  I  have  since  looked  into  that  statute,  from  a  refer- 
ence in  one  of  the  printed  cases,  and  I  find  that  the  party  is  safe  on  consignin"-  the 
money  into  Court ;  and  that  from  the  time  of  consignment  he  is  chargeable  with  no 
interest.  But  if  he  chooses  to  keep  the  money  mixe'l  up  with  his  own  funds,  it  is  in 
vain  for  him  to  say,  that  he  ought  not  to  pay  interest  at  five  per  cent,  because  he  may 
have  got  only  two  or  three  per  cent.,  or  nothing  at  all.  He  is  in  morai:  he  is  com- 
mitting laches:  there  is  a  wilful  neglect  of  duty  on  his  part,  and  therefore  he  sliall 
pay  full  interest. 

Judgment  affirmed,  3d  October  1831. 
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[463]  APPEAL 

From  the  Coitrt  of  Chancery. 
Between   HENRY  EAnRlS,^AppeIlant;   CHARLES  KEMBLE,  JOHN   SALTREN 

WILLETT,  JOHN  FORBES,  FRANCIS  CONST,  WILLIAM  HARRISON,  and 

JAMES  TROTTER,— ResiKindents. 

[Mews'  Dig.  vii.  169.     S.C.  5  Bli.  N.S.  730  ;  7  L.J.  (O.S.),  6  Ch.  79  ;  and  in 
Chancery,  1  Sim.  Ill ;  5  L.J.  (O.S.),  Ch.  131.] 

A.  a  shareholder  in  a  theatre,  entered  into  an  agreement  with  B.  C.  and  D.,  three 
other  shareholders,  by  which  the  theatre  was  to  be  leased  to  them  at  a  certain 
rent.  He  subsequently  filed  a,  bill  against  them  for  specific  performance,  on 
which  they  proved  that  another  agreement,  of  which  they  had  before  had  no 
notice,  had  been  entered  into  some  years  before  between  A.  and  other  parties, 
his  then  co-shareholders  in  the  theatre,  and  that  the  earlier  agreement  con- 
tained conditions  incompatible  with  the  performance  of  that  into  which  they 
had  entered  ;  they  also  proved  that  two  transactions  with  regard  to  the  letting 
of  boxes  had  not  been  truly  represented  to  them.  The  Vice-Chancellor  held, 
that  as  the  theatre  had  in  substance  the  benefit  represented  to  accrue  from 
these  lettings,  the  misrepresentation  as  to  mere  form  was  no  bar  to  A.'s  claim 
for  a  specific  performance.  The  Lord  Chancellor  reversed  that  decision,  and 
the  reversal  was  held  right  by  the  House  of  Lords. 

The  Theatre  Royal  Covent  Garden  had,  up  to  the  month  of  October  1820,  been 
under  tlie  management  of  Mr.  Harris,  the  father  of  the  present  Appellant.  In  that 
month  Mr.  Harris  died.  His  son,  the  present  Appellant,  who  had  previously  assisted 
his  father,  then  assumed  the  sole  management,  and  received,  as  [464]  his  father  had 
received  before  him,  the  sum  of  £1000  a  year  as  compensation  for  his  trouble.  The 
Respondents,  Kemble,  Willett  and  Forbes,  had  frequently  objected  to  the  Appellant's 
continuing  to  exercise  the  powers  of  the  sole  manageanent,  and  to  the  payment  to 
him  of  a  £1000  a  year  in  respect  thereof.  In  the  course  of  the  year  1821  many  meet- 
ino-s  were  held  upon  the  subject,  and  tlie  Respondents  then  insisted  that  the  Appel- 
lant should  no  longer  exercise  the  sole  control  over  the  theatre,  but  that  they  should 
have  a  voice  in  the  management.  At  that  time  the  Appellant  was,  under  his  father's 
will,  entitled  to  12-24ths  of  the  property  of  the  said  theatre,  and  in  his  own  right  to 
2-24ths.  The  Respondent,  Francis  Const,  was  entitled,  for  his  life,  under  the  will  of 
Mrs.  Martindale,  to  3-24ths ;  and  the  other  Respondents  were  together  entitled  to  the 
remaining  7-21:ths ;  that  is  to  say,  the  Respondent,  Charles  Kemble,  to  4-21ths,  by 
gift  from  his  brother,  the  late  John  Philip  Kemble ;  and  the  Respondents,  John  Saltren 
Willett  and  John  Forbes,  to  3-24ths,  in  equal  moieties,  they  having  respectively  mar- 
ried the  two  daughters  of  George  White,  by  whose  will  the  3-24th  parts  in  the  said 
theatre  were  bequeathed  to  his  executors,  William  Harrison  and  James  Trotter,  the 
two  other  Respondents  in  this  Appeal,  in  trust  for  his  said  two  daughters  ;  the  rever- 
sion of  Francis  Const's  3-24ths  was  then  in  certain  persons  claiming  under  the  will 
of  Mrs.  Martindale,  but  has  since  become  by  purchase,  and  now  is  vested  in  these 
Respondents,  John  Saltren  Willett  and  John  Forbes,  in  equal  moieties. 

The  Appellant  objected  to  admit  these  Respondents,  or  either  of  them,  to  any  par- 
ticipation in  the  management  of  the  theatre,  and  insisted  that  he  had  a  right  to  be 
paid  for  his  management  the  same  annual  sum  [465]  which  had  been  taken  by  his 
father:  he,  however,  proposed  to  Mr.  Harrison,  that  he  should  retire  altogether  from 
the  management  of  the  theatre  if  these  Respondents  would  take  a  lease  of  his  shares 
in  the  theatre,  at  a  rent  to  be  agreed  upon. 

Before  the  said  proposal  of  the  said  Appellant,  he  had,  with  a  view  to  justify  his 
course  of  management  of  the  said  theatre,  furnished  several  statements  and  accounts 
to  Mr.  Harrison.  The  Respondents,  John  S.  Willett  and  John  Forbes,  had  occasion- 
ally referred  to  the  books  of  account  kept  in  the  theatre,  and  after  the  said  proposid 
of  the  Appellant  they  again  examined  the  books,  and  with  more  attention,  with  a 
view  to  ascertain  the  state  of  the  affairs  of  the  theatre,  and  what  had  been  the  result 

800 


HARRIS  r.   KEMBLE  [1831]  II  DOW  &  CLARK. 

as  to  profit  or  loss  of  its  manii<j:ement  during  former  years  ;  but.  as  they  alleged,  they 
found  it  was  impossible  to  collect  any  information  from  them  upon  which  they  could 
rely,  owing  to  the  confused  and  imjierfett  nuvnner  in  which  those  accounts  were  kept. 
The  object  in  examining  these  accounts,  and  others  furnished  by  the  Appellant,  was 
to  ascertain  the  expenditure  and  receipt  of  the  theatre,  in  order  to  fix  the  amount  of 
rent  to  be  reserved  in  the  proposed  lease. 

From  the  materials  so  furnished  by  the  Appellant,  these  Respondents  were  advised 
by  Mr.  Harrison  to  agree  to  give  a  rent  calculated  at  the  rate  of  £12,000  per  annum 
for  the  whole  theatre,  and  these  Respondents  accordingly  agreed  so  to  do,  and  articles 
of  agreement  were  prepared. 

The  preparation  of  such  articles  of  agreement  was  intrusted,  on  behalf  of  all 
parties,  to  the  private  solicitor  of  the  Appellant. 

The  articles  of  agreement,  dated  1 1th  March  1822,  were  in  effect  as  follows  :  That 
the  Appellant  and  [466]  these  Respondents,  being  together  entitled  to  21-24ths  of  the 
theatre,  should  demise  such  their  shares  to  Mr.  Harrison,  as  a  trustee,  at  a  pepper- 
corn rent,  for  a  term  of  years.  Mr.  Harrison,  the  trustee,  was  then  to  grant  an 
under-lease  to  these  Respondents,  reserving  a  reversion  of  three  days  of  the  terra 
granted  to  him.  The  term  to  be  granted  to  these  Respondents  was  for  ten  years,  to 
be  computed  from  the  1st  day  of  August  1821.  Under  this  lease  the  rent  was  cal- 
culated, upon  all  the  shares,  at  £12,000  a  year.  In  a  schedule  annexed  to  this  agree- 
ment, and  purporting  to  set  forth  tlie  sources  of  income  to  the  theatre,  it  was  stated, 
that  there  was  a  box  let  to  Sir  Edmund  Antrobus,  for  alternate  weeks,  at  £210  per 
annum  ;  and  in  a  second  schedule,  a  sum  of  £450  a  year  was  described  as  payable  to 
the  theatre  in  respect  of  a  box  held  by  Lord  Holland  for  a  term  of  years. 

These  articles  of  agreement  were  executed  by  the  Appellant,  and  by  these  Re- 
spondents, on  the  11th  March  1822.  Upon  their  execution  the  Appellant  retired 
from,  and  these  Respondents  entered  upon,  the  management  of  the  theatre. 

Very  shortly  afterwards  these  Respondents  appointed  Mr.  Henry  Robertson 
accountant  of  the  theatre. 

On  the  13th  April  1823,  Francis  Const  exhibited  his  hill  in  the  Court  of  Chancery 
against  the  Appellant,  these  Respondents,  and  the  said  William  Harrison  and  James 
Trotter,  as  executors  of  Mr.  White ;  and  he  thereby,  after  stating  an  indenture,  dated 
9tli  March  1812,  which  indenture  contained  certain  provisions  for  the  application 
of  the  funds  of  said  theatre,  and  for  the  payment  of  certain  debts  specified  in 
two  several  scliedules  annexed  thereto,  and  after  stating  that  there  remained  some 
part  of  such  scheduled  debts  unpaid,  and  certain  acts  and  applications  of  the  funds 
of  said  theatre,  [467]  since  these  Respondents  had  taken  upon  themselves  the 
management  tliereof,  inconsistent  with  the  provisions  of  said  indenture,  he 
prayed,  among  other  things,  that  all  the  Defendants  to  his  bill  of  complaint  might 
be  decreed  to  abide  by,  and  specifically  to  perform  the  several  agreements  and  coven- 
ants contained  in  said  indenture  of  9th  March  1812. 

A  Receiver  was  appointed  in  the  suit  of  Mr.  Const,  by  order  of  the  Lord  Chan- 
cellor, in  February  1824,  and  on  the  14th  of  April  in  that  year,  the  Appellant  filed 
his  bill  for  a  specific  performance  of  the  agreement  of  March  1822.  The  Respond- 
ents, in  their  answers,  alleged  that  they  had  entered  into  that  agreement  without 
knowledge  of  the  Deed  of  1812,  through  the  fraud  and  misrepresentations  of  the 
Appellant;  and  relied  for  proof  of  tiieir  allegation  on  the  fact  that  the  box  stated  to 
be  let  to  Sir  E.  Antrobus,  on  alternate  weeks,  for  £210  per  annum,  had  been  in  fact 
demised  to  him  at  a  pepper-corn  rent  for  21  years,  from  September  1817,  in  con- 
sideration of  the  sum  of  £2625,  then  paid  to  the  Appellant's  father  ;  and  they  further 
alleged,  as  another  instance  of  fraud  and  misrepresentation,  that,  in  the  year  1820, 
the  said  Thomas  Harris,  the  father  of  the  said  Appellant,  by  indenture  dated  28th 
September  1820,  assigned  to  Messrs.  Stephenson,  Remington  and  Co.,  the  bankers 
of  the  said  theatre,  the  sum  of  £450  a  year,  being  the  rent  of  tlie  box  in  the  said 
theatre  held  by  Lord  Holland  for  a  term  of  years,  and  that  such  assignment  was  to 
secure  not  only  a  debt  due  to  the  said  bankers  from  the  proprietors  of  the  said  theatre 
jointly,  but  also  to  secure  a  private  debt  of  the  said  Thomas  Harris  due  to  them,  and 
that  the  Appellant.  althouGrh  he  was  privy  to  the  assignment,  had  never  informed  the 
Respondents  or  the  said  William  Harrison  thereof,  but  allowed  the  said  box  to  [468] 
be  enumerated  in  the  second  schedule  to  the  said  agreement  without  any  notice  of 
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such  assignment,  and  the  Respondents  to  enter  into  the  said  agreement  in  the  belief 
that  such  rent  of  £450  a  year  was  unencumbered,  and  would  be  receivable  by  them. 
The  Respondents  alleged  also  misrepresentations  as  to  the  profits  of  the  theatre  in 
the  seasons  1819-20  and  1820-21  ;  and  all  these  misrepresentations  they  alleged  they 
had  been  unable  to  detect  till  the  books  and  the  theatre  had  been  for  some  consider- 
able time  placed  under  their  absolute  controul. 

The  cause  came  on  to  be  heard  before  Sir  John  Leach,  then  Vice-Chancellor,  on  the 
27th  day  of  February  1827  ;  and  on  the  12th  day  of  April  following,  in  his  judgment 
on  this  case,  tlie  Vicei-Chancellor  observed*  that  the  statement  i-especting  tlie  profits 
of  the  theatre  could  not  have  deluded  the  Defendants,  for  they  stated  that  Mr.  Brandon 
was  not  a  good  accountant,  and  it  was  therefore  impossible  that  they  could  have  relied 
on  his  judgment.  He  then  referred  to  the  transaction  relating  to  the  box  demised 
to  Sir  E.  Antrobus,  and  obseiTed,  that  the  concealment  of  the  real  nature  of  this 
transaction  was  extremely  incorrect,  although  it  was  the  same  thing  to  the  other 
proprietors  as  if  the  box  had  been  actually  let  tO'  Sir  E.  Antrobus  at  the  £210  a  year. 
Upon  referring  to  the  table  of  annuities,  it  appeared  that  an  annuity  of  £210  for  21 
years  was  worth,  in  present  money,  £2692  7s.  [469]  Sir  E.  Antrobus  only  paid 
£2625  2s.,  so  that  Mr.  Harris,  the  father,  in  effect  took  upon  himself  to  account  with 
the  other  proprietors  for  an  annuity  of  £210  for  21  years  without  having  received 
quite  the  full  value  for  this  undertaking,  and  his  half  the  property  of  the  theatre 
was  as  good  a  security  to  the  other  proprietors  as  if  Sir  E.  Antrobus  had  undertaken 
to  pay  the  £210  a  year.  It  was,  however,  the  duty  of  the  father  and  the  Plaintiff  to 
have  disclosed  the  truth  to  tlie  other  proprietoi-s,  and  to  have  given  them  an  option  of 
receiving  either  their  proportions  of  the  £2625,  or  their  proportions  of  the  £210  a 
year;  and  if  the  Plaintiff  had  been  well  advised,  he  would  have  taken  the  occasion  of 
his  treaty  with  the  Defendants  to  state  the  actual  facts.  But  still  the  concealment 
could  not  be  made  to  bear  upon  the  validity  of  the  agreement  for  the  lease.  Unless 
the  Defendants  could  show  that  their  interests  as  lessees  were  prejudiced  by  that  con- 
cealment, it  must  be  indift'erent  to  them  whether  the  £210  a  year  was  accounted  for 
by  the  Plaintiff'  or  by  Sir  E.  Antrobus.  If  tlie  Defendants  preferred  their  proj)ortion 
of  the  price  to  their  projiortion  of  the  rent,  there  was  nothing  in  the  agreement  to 
prejudice  that  question. 

His  Honor  then  remarked,  on  the  transaction  relating  to  Lord  Holland's  box, 
that,  upon  reference  to  the  books  of  account  of  the  theatre,  there  appeared  to  be 
entries  which  manifested  that  this  rent  of  £450  was  paid  to  Messrs.  Stevenson  and 
Co.  ;  and  if  the  Defendants  did  not  actually  know  the  reason  why  it  was  paid,  they  had 
there  sufficient  notice  of  the  transaction  to  put  persons  of  ordinary  prudence  upon  an 
inquiry  which  would  have  given  them  full  information,  and  it  was  tlieir  own  fault  if 
they  failed  to  make  that  inquiry.  With  [470]  respect  to  the  security  of  Messrs. 
Stevenson  and  Co.  extending  not  only  to  the  debt  due  from  the  theatre  but  to  a  private 
debt  of  Mr.  Harris,  it  was  to  be  observed,  that  as  far  as  regarded  Mr.  Harris's  private 
debt  it  could  afl'ect  only  his  share  of  the  theatre,  and  was  the  same  thing  as  if  he  had 
given  a  security  for  his  private  debt  by  a  distinct  deed.  His  Honor's  decree  was 
therefore  pronounced,  directing  a  specific  performance  of  the  agreement. 

From  that  decree  these  Respondents  presented  their  petition  of  re-hearing;  but 
the  cause  was  finally  agreed  to  be  heard  as  an  appeal  before  the  Lord  Chancellor, 
who,  on  the  19th  May,  pronounced  judgment  for  the  Respondents,  and  in  the  course 
of  that  judgment  gave  the  following  reasons  for  reversing  the  decision  of  the  Vice- 
Chancellor. 

The  first  question  that  presents  itself  naturally  to  consider  is  this:  Supposing 
that  nothing  had  been  done  under  this  agreement,  the  agreement  of  March  1822  ; 
suppose  these  gentlemen  had  not  entered  into  possession  of  the  theatre,  tlie  question 
is,  whether,  under  the  circumstances  of  this  case,  this  Court  would  direct  the  agree- 
ment of  March  1822  to  be  specifically  perfoniied,  specifically  performed  generally,  or 

*  The  Editors  have  extracted  the  following  sentences  of  the  Vice-Chancellor's 
judgment  from  a  very  clear  and  copious  report  of  it  contained  in  the  first  volume  of 
Mr.  Symons'  Cases  in  the  Vice-Chancellor's  Court.  For  the  judgment  of  tlie  Lord 
Chancellor  they  are  indebted  to  a  private  source,  on  the  accuracy  of  which  they  can 
confidently  relv. 
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specifically  performed  subject  to  any  and  what  modifications ;  and  if  the  Court,  under 
those  circumstances,  would  not  have  felt  itself  justified  in  directing  a  specific  perform- 
ance of  this  agreement :  tlie  next  question  that  arises  and  naturally  presents  itself  is 
this,  whether,  in  consequence  of  what  has  taken  place  under  this  agreement,  and 
whether,  in  consequence  of  the  conduct  nf  the  parties,  tlieir  situation  is  so  altered, 
and  the  circumstances  are  so  changed,  as  to  induce  the  Court,  in  that  position  of 
things,  to  direct  that  this  agreement  should  be  spe-[471]-cifically  performed,  either  in 
general,  or  subject  to  any  modification.  These  are  the  two  views  of  the  case  which 
naturally  present  tliemselves  to  the  consideration  of  the  Court.  The  first  point  that 
occurs  is  witli  respect  to  the  Deed  of  March  1812.  In  looking  at  all  the  evidence,  I 
am  satisfied,  that  at  the  time  w-hen  the  agreement  of  March  1822  was  entered  into, 
these  parties,  none  of  them,  had  in  their  view  or  consideration  the  Deed  of  March 
1812.  There  is  no  evidence  to  satisfy  my  mind  that  they  actually  knew  of  that  deed. 
If  they  did  know  of  it,  their  whole  conduct,  and  the  whole  negotiation,  must  have  pro- 
ceeded upon  the  assumption  that  it  was  no  longer  binding,  and  no  longer  operative  be- 
tween tliem.  In  point  of  fact,  it  was  acted  on  only  for  a  short  period  of  time — I  believe 
for  about  two  years,  and  the  payments  were  never  aftei-n-ards  made  on  the  footing  of 
that  deed.  Misrepresentations  are  charged  tO'  have  been  made  with  respect  to  tlie 
profits  of  the  the.atre  in  the  two  seasons  1819-20  and  1820-21.  It  is  said,  on  the  other 
side,  that  Mr.  Han-ison  or  the  parties  had  access  to  the  books,  and  that  by  inspecting 
and  examining  certain  books  they  might  have  corrected  those  documents.  It  appears 
from  all  the  evidence  that  the  books  were  kept  in  such  a  manner  as  to  render  it  ex- 
tremely difficult,  without  bestowing  a  great  deal  of  time  and  attention,  and  employing 
the  skill  of  an  accountant,  to  deduce  any  certain  conclusion  from  them  ;  and  it  does 
not  appear  in  evidence  whether,  if  those  documents  had  been  examined  by  the  books, 
the  error  contained  in  them  could  have  been  easily  detected  ;  but  at  all  events  it  was  a 
representation  made  by  Mr.  Harris  with  a.  view  to  this  agreement,  with  a  view  to  the 
fixing  of  the  terms  of  the  rent. 

[472]  The  next  point  for  consideration  is  that  which  arises  out  of  the  box  which  is 
described  as  the  box  of  Sir  Edmund  Antrobus.  It  appears,  according  to  the  statement 
of  the  case,  and  according  to  the  evidence,  that  several  years  ago  a  contract  had  been 
entered  into  between  Mr.  Harris,  the  father,  and  Mr.  Harris,  the  Plaintiff, 
with  Sir  Edmund  Antrobus.  to  sell  to  him.  for  the  sum  of  £2000.  the  interest  in  the 
box  for  the  term  of  21  years.  The  present  Plaintiff  was  a  party  to  that  transaction  ; 
the  money  on  the  face  of  the  deed  is  described  as  paid  to  both  of  them  ;  how  it  was 
afterwards  applied  is  altogether  immaterial  ;  whether  it  was  applied  for  the  pur- 
poses of  the  father  only,  to  the  purposes  of  the  son  only,  or  tO'  both  their  uses  jointly, 
is  wholly  immaterial :  that  this  was  a  transaction  of  a  verv'  incorrect  nature,  to  use 
the  mildest  term,  no  man  can  possibly  doubt.  It  was  concealed  from  the  proprietors  : 
and,  for  the  purpose  of  rendering  that  concealment  effectual.  Mr.  Brandon,  who  was 
the  treasurer  acting  under  the  superintendence  of  Mr.  Harris,  who  was  the  manager 
from  time  to  time,  accounted  for  the  rent  as  if  that  rent  had  been  regularly  paid  by 
Sir  Edmund  Antrobus,  and  the  whole  machineiy  was  contrived  for  the  purpose  of  im- 
posing on  the  proprietors.  This  state  of  things  existed  at  the  time  when  the  contract 
of  March  1822  was  entered  into  ;  Mr.  Harris  was  aware  of  it;  he  was  aware  of  the 
fraud  that  had  been  practised  ;  he  did  not  at  that  time  disclose  to  the  parties  with 
•whom  he  was  negotiating  the  actual  state  of  things,  which  it  was  his  duty  to  have 
done;  on  the  contrary,  in  the  second  schedule  to  the  agreement  of  March  1822,  this 
box  was  specifically  enumerated,  and  forms  a  part  of  the  agreement,  a  part  of  the  pro- 
perty conveyed,  transferred,  or  meant  to  be  transferred  under  [473]  that  agreement; 
and  I  l>elieve  it  is  a  principle  established  in  this  Court,  that  where  a  party  calls  for  a 
specific  performance  of  a  contract,  he  must,  as  to  every  part  of  the  transaction,  be 
free  from  every  imputation  of  fraud  or  deceit.  It  is  not  sufficient  that  compensation 
may  be  afforded  ;  it  is  not  sufficient  to  say  that  security  may  be  given  in  some  other 
way,  or  that  security  may  be  obtained  upon  the  property,  fraud  is  a  personal  bar  to  a 
proceeding  of  this  kind.  It  is  a  personal  bar,  and  may  be  a  bar  in  a  court  of  law, 
as  to  enforcing  the  agreement;  but  it  is  also  a  personal  bar  to  a  person  making  an 
application  for  a  specific  performance.  The  next  consideration  is,  the  transaction 
with  respect  to  Lord  Holland's  box,  equally  incorrect  with  the  former,  into  which  it  is 
unnecessary  for  me  to  enter  ;  it  ranges  itself  under  the  same  class,  not  perhaps  liable 
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equally  tO'  the  8a.me  objection,  but  it  is  of  tlie  same  class  and  to  tlie  same  effect.     I 
tliink,  then,  that  I  am  justified  in  saying,  tliat  according  to-  the  uniform  practice  of 
this  Court,  if  notliing:  lia,d  been  done  under  tliis  agreeiuent,  if  the  parties  had  not 
taken  possession  under  it,  if  Mr.  Harris  liad  not  given  up  the  management,  but  that 
tiie  agreement  alone  liad  subsisted,  under  those  circumstances  it  appears  to  me  im- 
possible to  suppose  that  this  Court  could  have  listened  to  the  application  for  the  pui-- 
pose  of  enforcing  a  specific  performance  of  this  agreement,  either  generally  or  subject 
to  any  modification.     The  question,  therefore,  comes  to  this,  whether,  in  consequence 
of  the  conduct  of  the  parties,  in  consequence  of  their  taking  possession  as  they  have 
done,  holding  possession  for  so  long  a  period  of  time  under  the  terms  and  according 
to  the  agreement,  interfering  as  they  have  done  with  the  property,  whether  that  state 
of  [474]  tilings  is  such  as  to  induce  the  Court  to  enforce  this  agreement  by  a  decree 
for  a  specific  performance.     Tliey  have  altered  the  theatre,  as  it  is  said,  contrary  to 
the  covenant  contained  in  the  instrument,  and  have  thereby  materially  injured  the 
theatre;  they  have  also,  it  is  said,  in  the  manner  in  which  they  have  conducted  tlie 
theatre,  affected  materially  and  essentially  its  interests  ;  it  is  obvious,  however,  that 
all  these  evils  are  matteirs  of  account  and  compensation,  and  tliat>  it  is  unnecessary  on 
any  of  these  grounds  to  enforce  this  agTeement  by  a  decree  for  a  specific  performance. 
It  appears  to  me,  therefore,  considering  that  at  the  time  when  the  bill  was  filed  two 
years  only  Ivad  ela.psed,  that  eight  years  more  remained,  taking  into  consideration 
what  I  have  observed  with  respect  to  the  conduct  of  the  parties  during  the  negocia- 
tions  for  the  treaty,  and  the  situation  in  which  tliey  were'  placed,  tliat  this  Court  ought 
not,  under  these  eircumstances,  tO'  interfere  for  the  purpose  of  compelling  a  specific 
performance,  which  would  throw  upon  them  for  the  subsequent  period  of  eight  years 
all  the  conditions  of  this  original  agreement,  and  the  lease  that  was  tO'  be  granted 
under  it ;  I  do  not  think  therefore  there  is  any  thing  arising  out  of  the  conduct  of  the 
parties  taking  possession  under  this  agreement,  and  holding  it  in  the  maimer  in 
which  they  did  during  the  time  they  were  in  possession,  employing  their  agent  gradu- 
ally to  investigate  those  accounts,  in  finding  out  successively  those  misrepresentations, 
and  tliose  incorrect  transactions,  and  the  whole  terminating  by  Mr.  Const's  bill  being 
filed,  and  the  appointment  of  a  Receiver,  I  think,  taking  all  these  circumstances  into 
consideration,  there  is  not  sufficient  arising  o"-t  of  the  conduct  of  the  parties  under  the 
agreement  of  1822  to  justify  [475]  the  Court  in  interposing  for  the  purpose  of  com- 
pelling a  specific  performance. 

This  judgment  was  appealed  from  for  the  following  amongst  other  reasons: 
Because  the  agreement  of  the  11th  March  1822  was  full  a,nd  complete.  Becaiuse  the 
Respondents  kept  possession  of  the  theatre  long  after  Mr.  Const  had  filed  his  bill, 
and  therefore  long  after  their  attention  was  drawn  to  the  indenture  of  March  1812, 
without  objecting  to  tJie  agreewient  on  the  ground  of  the  provisions  of  the  indenture. 
Because  the  relative  rights  of  the  parties  were  not  altered  by  that,  indenture.  Because 
after  they  had  objected  totlie  performance  of  the  agreement,  on  the  ground  that  when 
they  entered  into  it  they  were  ignorant  of  the  existence  of  tlie  indenture  of  1812,  they 
O'ffered  to  continue  lessees  of  the  theatre  if  the  rent  were  reduced.  Because  in  fixing 
the  amount  of  rent  the  Respcndents  were  guided  by  the  books  of  account,  and  not 
by  the  representations  of  the  Appellant.  Because  the  transactions  regarding  the 
boxes  held  by  Sir  E.  Antrobus  and  Lord  Holland  were  not  founded  in  fraud,  and  the 
Respondents  must  have  known  the  real  nature  of  those  transactions  long  before  they 
gave  their  notice  of  abandonment  in  February  1824.  Because  the  Appellant  had 
always  been  ready  to  submit  to-  any  terms  respecting  those  transactions  which  the 
Court,  might  think  fit  to  impose,  but  he  contended  tliat  such  transactions  co'uld  not  be 
considered  a  sufficient  ground  to  rescind  a.  solemn  contract. 

The  Respondents  submitted  that  tlie  judgment  ought  to  be  affirmed  for  the  follow- 
ing amongst  other  reasons: — Because  the  said  Appellant  was  guilty,  in  the  treaty  for 
the  said  agreement,  of  fraud,  concealment,  and  misrepresentation.  Because  the 
agreement  [476]  of  llth  March  1822  was  entered  into  by  these  Respondents  in  ignor- 
ance of  the  Deed  of  9th  March  1812  ;  the  existeince  of  whiclv  deed,  and  the  rights  aris- 
ing under  it,  have  taken  from  these  Respondents,  and  they  have  never  since  had. 
that  for  which  Uy  the  agreement  of  1822  they  contracted.  Because  the  Appellant  is 
unable  to  perfonu  his  said  contract  or  agreement  with  these  Respondents  as  to  certain 
parts  of  the  property. 

804 


HARRIS  V.  KEMBLE  [1831]  H  DOW  &  CLARK. 

The  Appellant's  Counsel  insisted,  that  it  was  not  any  concealment  O'f  any  fact 
connected  with  the  subject-matter  of  an  agreement  that  would  disable  a  party  from 
claiming  specific  performance  of  that  agreement.  Such  a  doctrine  would  render  it 
impossible  for  any  person  to  claim  specific  performance  of  an  agreement  into  which 
others  had  entered  with  him,  for  there  was  no  one,  however  careful,  who  might  not 
omit  to  mention  some  one  particular  fact,  or  to  state  fully  all  the  circumstances  con- 
nected with  it.  The  true  ground  on  which  the  doctrine  as  to  concealment  of  facts 
proceeded,  was  tlie  materiality  of  those  facts.  If  the  party  from  whoiu  specific  per- 
fonnance  was  claimed  had  no't  been  injured  by  the  effect  of  the  concealment,  if  the 
thing  concealed  or  omitted  to  be  stated  was  too  trifling  to  affect  his  interests,  the 
Courl  would,  notwithstanding  such  concealment  or  omission,  dec-re©  specific  perform- 
ance of  the  agreement.  Fellowes  v.  Lord  Gwydyr  and  I'wge,  1  Symons,  65  ;  con- 
firmed in  1  Russ.  and  Mylne,  89.  It  was  further  insisted,  that  the  Respondents  might 
have  had  the  fullest  examination  into  every  transaction,  and  if  they  had  neglected 
to  use  the  opportunity  which  their  own  situation  as  part  proprietors  in  the  first  in- 
stance, and  also  as  persons  negociating  an  agreement,  afforded  them,  they  were  not 
now  to  turn  [477]  round  and  make  their  own  negligence  the  ground  for  excusing  them 
from  performing  an  agreement  into  which  they  had  advisedly  entered. 

For  the  Respondents,  it  wa.s  contended,  that  the  indifferent  manner  in  which  the 
books  of  accounts  of  the  theatre  were  kept,  the  want  of  opportunity  to  examine  them 
in  detail,  and  to  prove  their  accuracy  by  the  test  of  daily  experience,  rendered  it  im- 
possible for  the  Respondents  to  attain  a  correct  knowledge  of  the  state  of  aft'airs  at 
the  theatre,  and  quite  exempted  them  from  the  charge  of  negligence.  Besides  this, 
it  was  urged  that  mere  negligence  was  not  an  answer  to  be  set  up  to  a  charge  of  con- 
cealnient;  it  was  not  necessai-y  for  the  Respondents  to  dispute  the  ease  of  Fdhxrea  v. 
Lord  Girydyr  and  Page;  on  the  contrary,  tliey  might  adopt  its  principle,  and  on  that 
principle  claim  to  be  relieved  from  specifically  perfonuing  this  svgreement.  That 
case  decided,  that  as  the  misrepresentation  there  made  was  not.  shown  to  have  been 
the  ground  of  the  contract,  or  to  have  worked  any  injustice  on  the  Defendant,  he  was 
bound  to  perform  his  agreement.  It  was  impossible  to  assert  that  the  misrepresenta- 
tions and  concealments  in  the  present  case  had  not  worked  an  injustice  on  the  Respon- 
dents. By  being  made  to  believe  the  income  of  the  theatre  larger  than  it  really  was, 
the  Respondents  had  been  induced  to  consent  to  give  a  higher  rent  than  they  would 
otherwise  have  thought  of  paying,  and  the  injury  was  therefore  direct  and  positive. 
The  rules  on  which  a  court  of  equity  would  proceed  in  a  suit  for  specific  performance 
of  an  agreement  were,  that  the  agreement  must  be  clear  of  the  imputation  of  any 
deception.  There  was  no  authority  an}'  where,  no  case  where  misrepresentation  was 
the  ground  of  a  contract  in  which  the  Court  had  decreed  specific  performance  of  it. 
The  conduct  of  the  [478]  person  seeking  it  must  be  free  from  all  blame ;  misrepresen- 
tation even  as  to  only  a  small  part  would  prevent  him  seeking  relief  in  a  court  of 
equity.  Here  there  had  been  misrepresentation  e.xtensive  enough  to  affect  tlie 
agreement  most  materially,  and  the  Appellant  was  therefore  disabled  from  claiming  a 
specific  performance  of  it. 

The  Lord  Chancellor  (13th  Oct.  18.31) :  As  this  was  a  case  in  which  their  lordships 
were  called  on  to  review  the  decision  of  the  noble  and  leairned  lord  who'  had  lately  held 
the  Great  Seal,  and  as  that  decision  had  reversed  the  judgment  of  his  Honor,  the 
present  Master  of  the  Rolls,  his  lordship  had  been  very  desirous  that  the  arguments 
should  take  place  in  the  presence  of  a  noble  and  learned  friend  of  his,  (Lord  Plunkett,') 
the  benefit  of  whose  assistance  he  was  desirous  to  enjoy.  His  noble  and  learned  friend 
had  attended  the  arguments  throughout,  and  he  was  happy  to  say,  that  there  was  not 
the  slightest  difference  of  opinion  a.mong  them.  Having  most  attentively  considered 
the  case,  he  saw  nO'  reason  to  depai-t  from  the  judgment  which  had  been  given  in  the 
Court  of  Chancery.  The  agreement  appeared  to  him  affected  by  misrepresentation. 
and  was  therefore  incapable  of  being  made  the  subject  of  tlie  interference  of  a  court  of 
equity  in  order  to  compel  its  specific  performance :  he  should  therefore  move,  that 
the  judgment  of  the  Court  below  be  affirmed. 

Lord  Plunkett  said,  that  he  entirely  agreed  with  the  Lord  Chancellor.  Tliere  could 
be  no  doubt  that  the  Respondents  had  entered  into  this  agreement  under  a  mistaken 
impression  as  to  certain  things  the  subject  matter  of  the  agreement,  and  with  regard 
to  these,  the  Appellant  had  been  guilty  of  that  misrepresentation  which  would  disable 
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him  from  compelling  [479]  specific  performance  of  the  agreement  in  a  court  of 
equity. 

Lord  Lyndhurst  liad  most  carefully  attended  to  the  arguments  that  liad  been  urged 
to  the  House,  but  saw  no  reason  to  alter  tlie  opinion  he  had  delivered  in  the  court 
below. 

Judgment  aiBrmed. 


[480]  IN  ERROR, 

From  the  Irish  Exchequer  Chamber. 

ELIZABETH  WARBURTON,— /Va/n«z/  m  Error;  LOVELAND,  ex  dem. 
G.  and  H.  IWYE,— Defendant  in  Error. 

[S.C.  6  Bli.  N.S.  i. :  and,  in  Court  below,  1  Huds.  and  Brooke,  623.  The  rule  as  to 
construction  of  statutes,  stated  by  Burton  J.  (1  Huds.  and  Brooke  at  p.  648)  was 
adopted  by  Lord  Wensleydale  in  Ahhott  v.  Middleton,  1858,  7  H.L.C.  115;  and 
again  in  Tliellusson  v.  Eendlesliain  1859  ib.  at  p.  519.  See  also,  on  the  same 
point,  Reedv.  Braithwaite  1871  L.R.  11  Eq.  520:  RJwdes  v.  Rhodes  1882,  7  A.C. 
205  :  Bradlaiigh  v.  Clarke  1883,  8  A.C.  384 :  /////  v.  Ea^f  and  West  India  Dock 
Co.  1884,  9  A.C.  464.] 

A  term  for  399  years,  in  certain  lands  in  Ireland,  being  vested  in  B.  for  life,  with 
the  residue  in  his  daughter,  a  settlement  is  made  on  the  intermarriage  of  the 
daughter  and  W.,  by  which  the  whole  term  is  conveyed  to  trustees,  on  trust 
to  pay  the  rents  and  profits  to  B.,  the  father,  for  life,  then  to  \V.,  the  husband, 
for  life,  then  to  the  daughter  for  life,  if  she  survived  him,  and  afterwards  to 
convey  the  term  to  the  first  son.  This  settlement  is  not  registered.  On  the 
death  of  B..  the  father,  W.,  the  husband,  demises  the  whole  term  for  valuable 
consideration  to  K..  and  the  indenture  is  duly  registered  :  and  K.  afterwards 
assigns  for  like  consideration  his  lease  of  the  term  to  I.  Held  by  the  House  of 
Lords,  in  conformit}'  with  the  unanimous  opinions  of  the  attending  Common 
Law  Judges,  that  the  registered  indenture  shall  prevail  over  the  unregistered 
settlement,  and  that  the  title  of  the  assignee  of  tlie  lease  is  to  be  preferred  to 
that  of  the  widow  of  AV.,  and  of  the  trustees  under  the  settlement;  and  that 
this  is  so  whether  the  assignment  from  K.  to  I.  was  registered  or  not,  for  the 
unregistered  assignment  would  pass  the  interest  as  between  the  lessee  and 
assignee,  and  there  is  no  conflicting  claimant  under  a  registered  deed.  And 
this  construction  of  the  Registry  Act,  6  Anne,  c.  2,  holds  good  whether  the 
party  executing  the  prior  secret  conveyance,  and  the  subsequent  registered 
deed,  be  the  same  party  or  not. 

A  Term  for  399  years,  in  certain  lands  in  Ireland,  being  vested  in  Benjamin 
Batt  and  his  daughter  Elizabeth,  in  the  former  for  life,  with  the  residue  in  the 
daughter,  [481]  a  settlement  is  made  in  1779,  on  the  intermarriage  of  the  daughter 
and  Bartholomew  Boyd  Warburton,  by  which  the  teimi  is  assigned  to  trustees,  in  trust 
to  permit  Batt,  the  father,  to  have  the  rents  and  profits  for  life,  with  remainders  to 
the  husband  and  wife  for  their  lives  respectively,  and  tlie  survivor.  This  settlement 
was  not  registered  ;  and  after  the  death  of  Benjamin  Batt,  Warburton,  the  husband, 
demised  the  whole  of  the  term  then  to  run  to  two  persons  of  the  name  of  Keogh,  at 
a  rent  of  16s.  per  acre.  That  indenture  was  duly  registered  (2G  May  1800):  and 
afterwards  the  Keoghs  assigned  tlieir  interest  in  the  lands  to  George  and  Henry 
Ivie  for  a  consideration  of  £3000.  Warburton,  the  husband,  died  in  1823,  and  the 
wife  surviving  brought  her  ejectment  in  the  King's  Bench  against  the  Ivies,  and  had 
judgment  and  possession.  The  Ivies,  aftei-wards,  in  1825,  brought  an  ejectment 
against  her  in  the  Irish  Court  of  Exchequer,  and  at  the  trial  a  sipeoial  verdict  was 
found,  which  is  as  follows: 

"  And  the  Jurors  aforesaid  upon  tlieir  oaths  find,  that  Richajrd  Christmas  was, 
in  the  year  1713,  seised  in  fee  of  the  lands  in  the  ejectment,  and,  being  so  seised,  he 
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duly,  by  indentiire  of  lease  bearing  date  the)  1st  day  of  March,  in  the  12th  year  of  the 
reign  of  her  hite  Majesty  Queen  Anne,  being  the  year  1713,  demised  the  same  unt<j 
Thomas  Grubb  for  the  term  of  999  years,  who  thereupon  entered,  and  was  possessed 
thereof  under  said  lease  for  the  said  term  ;  that  Mary  Grubb  was  executrix  of  tlie  said 
Tliouias  Grubb,  and  as  such  executrix  of  said  Thomas  Grubb  entered  into  and  was  pos- 
sessed thereof  for  the  residue  of  the  same  tenn  ;  that  the  said  Mary  Grubb,  by  indenture 
of  demise,  bearing  date  the  '26th  March,  in  the  year  1748,  did  demise  tlie  said  lands  to 
John  Allen  for  the  term  of  399  years,  and  that  said  Jolin  [482]  Allen  entered  and 
was  possessed  of  said  lands  for  the  said  last-mentioned  term  ;  ajid  tJiat  the  interest 
in  the  said  last-mentioned  lease  was,  in  and  previous  to  the  3'ear  1779,  vested  by 
mesne  assignment  iu  Benjamin  Batt  for  so  many  years  of  the  said  term  as  he'  should 
live,  with  the  remainder  to  his  da.ughter,  Elizabeth  Batt,  for  the  residue  of  the  said 
term  ;  that  upon  the  marriage  of  the  said  Elizabeth  Batt  unto  the  said  Bartholomew 
Boyd  Wa.rburton,  (she  being  then  of  full  age,)  the  said  Benjamin  Batt,  togetlier  with 
the  said  Elizabeth,  executed  the  indenture  of  settlement  of  the  24:th  July  1779,  which 
deed  was  made  by  and  between  Benjamin  Batt,  of  New  Boss,  in  the  county  of  Wexford, 
Esquire,  and  Elizabetli  Batt,  spinster,  his  eldest  daughter,  of  the  first  part ;  Bartholo- 
mew Boyd  Elliott,  and  the  Reverend  Robert  Alexander,  of  the  second  part;  and 
Bartholomew  Boyd  Warburton,  of  the  third  part;  and  was  duly  executed  by  the  said 
Benjamin  Batt,  Elizabeth  Batt,  Robert  Alexander,  and  said  Bartholomew  Boyd 
Warburton  :  and  whereby,  and  in  consideration  of  said  intended  marriage,  the  said 
Benjamin  Batt  and  Elizabetli  Batt  assigned  the  said  lands  and  their  respective  terms 
and  interests  therein  to  Bartholomew  Boyd  Elliott  and  Robert  Alexander  for  the 
residue  of  tlie  demised  term  therein,  in  trust  to  permit  tlie  said  Benjamin  Batt  to 
take  and  receive  the  rents  and  profits  of  the  said  lands  during  the  term  of  his 
natural  life,  and  after  his  decease  to  permit  the  said  Bartholomew  Boyd  Warburton 
to  receive  the  said  rents  and  piofits  during  his  natural  life,  and  in  case  tlie  said 
Elizabeth,  his  intended  wife,  should  survive  her  said  intended  husband,  then  after 
his  decease  to  permit  the  said  Elizabeth  to  receive  the  rents  and  profits  during  her 
natural  life,  and  after  the  decease  [483]  of  the  said  Bartliolomew  Boyd  Warburton, 
and  Elizabeth,  his  intended  wife,  in  trust  to  permit  the  first  son  of  the  sa.id  marriage 
to  receive  the  said  rents  and  profits  until  he  should  arrive  at  the  age  of  21  years, 
and  then  to  convey  said  lands  to  said  first  son  absolutely;  and  in  case  there  should 
be  no  issue  of  the  said  marriage,  then  the  said  lands  and  the  interest  therein  should 
become  the  sole  property  of  the  survivor  of  them,  the  said  Bartholomew  Boj'd  War- 
burton and  Elizabeth  his  intended  wife:  and  the  Jurors  aforesaid  further  find,  tliat 
said  deed  was  not  registered;  and  that  after  the  execution  of  the  said  settlement 
the  said  marriage  was  solemnized,  and  said  Benjamin  Batt  during  his  life  received  the 
rents  and  profits  of  the  said  lands  under  the  said  deed,  and  after  his  death  the  said 
Bartholomew  Boyd  Warburton  received  the  rents  and  profits  during  his  life,  and 
being  in  possession  thereof  on  the  26th  day  of  May  1800,  by  indenture  of  lease,  dated 
the  same  day  and  which  indenture  was  duly  registered  in  the  office  for  registering 
deeds  on  the  10th  June  1800,  the  said  Bartholomew  Boyd  Warburton  demised  the 
same  to  George  Keogh  and  Thomas  Keogh  for  the  term  of  years  mentioned  in  the  said 
lease  which  is  still  unexpired,  at  and  under  the  yearly  rent  of  £345  198.,  being  at  the 
rate  of  16s.  per  acre;  that  the  said  George  and  Thomas  Keogh  entered  and  were 
possessed  of  the  said  term  under  tlie  said  lease;  and  afterwards,  by  indenture  of 
assignment  bearing  date  the  9th  day  of  April  1813,  in  consideration  of  the  sum  of 
£3000,  paid  to  them  by  George  Ivie  and  Henry  Ivie,  conveyed  their  interests  in  said 
lease  to  said  George  Ivie  and  Henry  Ivie,  two  of  tlie  lessors  of  the  Plaintiff,  who  entered 
and  were  possessed  thereunder  until  the  time  of  tlie  death  of  the  said  [484]  Bartholo- 
mew Boyd  Warburton  on  the  6th  February  1823,  leaving  the  said  Elizabeth,  his  wife, 
surviving  him,  when  the  Defendant,  Elizabeth,  his  widow,  entered  upon  the  said 
lands,  claiming  under  said  settlement  of  the  j'ear  1779,  and  brought  her  ejectment 
to  recover  possession  of  the  same  in  the  name  of  her  trustee  named  in  the  said  deed 
of  1779.  and  having  obtained  judgment  tliereon,  executed  her  Jiabere  thereunder, 
on  the  22d  day  of  January  1825  :  and  said  Jurors  further  find,  that  the  said  George 
and  Henry  Ivie  aftenvards  entered  upon  the  said  lands,  and  demised  the  same  unto 
the  said  James  Loveland  for  the  said  term  in  the  said  declaration  in  ejectment  men- 
tioned ;  by  virtue  of  which  demise  the  said  Plaintiff  entered  thereupon,  and  was 
possessed  for  the  said  term  so  to  him  demised  until  the  said  Defendant  Elizabeth 
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entered  and  ousted  the  said  Pliiintiff  theiefroin  as  therein  mentioned  ;  but  whether, 
etc.  etc.  etc." 

On  this  verdict  judgment  was  given  in  June  1825  for  the  Ivies,  which  judgment 
was  in  June  1828  affirmed  by  the  Court  of  Exchequer  Cliamber,  the  Judges  being 
equally  divided  ;  and  from  that  judgment  Mrs.  Warburton  brought  her  writ  of  error 
returnable  in  Parliament  :  and  it  was  contended  that  the  judgment  ought  to  be 
reversed  for  the  following  among  other  reasons: 

1st.  Because  by  the  marriage-settlement  of  the  24th  of  July  1779,  the  legal  estate 
in  the  premises  mentioned  in  the  declaration  was  transferred  to  Bartiiolomew  Boyd 
Elliott  and  Robert  Alexander,  the  trustees  of  that  settlement ;  and  Bartholomew  Boyd 
Warburton,  at  the  time  of  executing  the  indenture  of  lease  of  the  26th  May  1800,  was 
only  tenant-at-will  to  the  said  trustees,  and  was  therefore  unable  to  transfer  [485] 
any  legal  estate  in  tlie  premises  to  George  Keogh  and  Thomas  Keogh,  from  whom  the 
Defendant  in  error,  James  Loveland,  derives  his  title. 

2d.  Because  although  the  said  marriage-settlement  was  not  registered  according 
to  the  provisions  of  the  Irish  statute,  6th  Anne,  c.  2,  yet  such  deed  of  settlement  was 
good  and  effectual  to  vest  the  legal  estate  in  the  said  trustees  as  to  the  said  lands, 
and  to  bind  the  parties  thereto  ;  and  prevented  said  Bartholomew  Boyd  Warburton 
from  acquiring  in  his  marital  right,  on  his  marriage,  any  estate  in  tlie  premises  in 
question,  he  could  only  take  under  or  by  virtue  of  such  settlement ;  and  for  the 
reason  above  stated,  he  did  not  take  under  such  settlement  any  legal  estate  capable 
of  being  conveyed  to  a  purchaser  from  him. 

3d.  Because  a  deed,  invalid  for  want  of  title  in  the  party  conveying  at  the  time 
of  execution,  cannot  be  made  valid,  or  acquire  anv  effect  by  subsequent  registration. 

ith.  Because  even  supposing  that  the  said  Bartholomew  Boyd  Warburton  took 
such  an  estate  in  the  said  premises  as  enabled  him  to  convey,  by  the  said  lease  of 
the  26th  May  1800,  a  legal  interest  therein  to  the  said  George  Keogh  and  Thomas 
Keogh,  and  their  assigns,  for  the  term  of  his  own  interest  in  the  said  premises,  yet 
such  interest  did  not  extend  beyond  the  period  of  his  own  life,  and  determined  there- 
with ;  and  tlie  legal  interest,  if  any,  conveyed  by  the  said  lease  also  expired  at  his 
death  :  nor  could  the  registration  of  such  lease  operate  so  as  to  give  it  any  more  ex- 
tended effect,  or  tO'  bind  or  aft'ect  the  legal  estate  of  the  trustee  of  the  said  marriage 
settlement  subsequently  to  the  death  of  the  said  Bartholomew  Boyd  Warburton. 

For  the  Ivies  it  was  contended,  that  the  judgment  [486]  ought  to  be  affirmed  for 
the  following  among  other  reasons: 

1st.  Because  the  settlement  of  the  24th  July  1779  was  not  registered,  and  must, 
under  the  true  construction  of  the  6th  Anne,  c.  2,  be  considered  to  be  fraudulent  and 
void  against  the  lease  of  26th  May  1800,  which  was  duly  registered  according  tO'  the 
provisions  of  that  Act. 

2d.  Because  if  the  settlement  of  1779  had  never  been  executed,  Bartholomew 
Boyd  Warburton  would,  in  right  of  his  wife,  have  become  possessed  of  said  lands  for 
the  residue  of  said  term  of  years,  and  would  have  had  full  power  to  make  the  said 
lease  of  1800;  and  if  that  settlement,  not  having  been  registered,  is  fraudulent  and 
void  against  said  lease  which  was  registered,  there  is  nothing  to  invalidate  the  said 
lease. 

3d.  Because  the  Defendants  in  error  are  purchasers  for  valuable  consideration, 
and  as  such  within  the  meaning  and  policy  of  the  6th  of  Anne,  which  was  passed  for  the 
security  of  such  purchasei-s. 

4th.  Because  the  object  of  the  6th  of  Anne  was,  that  all  deeds  relating  to  lands  in 
Ireland  should  be  registered,  in  order  that  persons  contracting  for  or  purchasing  lands 
might,  by  a  search  in  the  registry,  have  notice  of  all  conveyances  affecting  same  :  and 
because  that  object  will  be  defeated  if  the  secret  and  unregistered  settlement  of  1779, 
of  which  the  Defendants  in  error  had  no  notice,  can  be  set  up  against  them. 
(Vide  Latovche  v.  Dunsany  1  Schol.  and  Lef.  154.) 

The  cause  was  heard  in  the  House  of  Lords  in  March  1831,  Lord  Tenterden  pre- 
siding as  Speaker,  and  the  Judges  attending;  and  on  tlie  14th  of  that  [487]  month 
and  year.  Lord  Tenterden  proposed  the  questions  for  the  opinion  of  the  Judges.  On 
the  23d  of  February  1832,  the  Judges  attended,  when  their  unanimous  opinion  was 
read  by  Lord  Chief  Justice  Tindal,  of  which,  by  his  Lordship's  favour,  we  have  been 
furnished  with  an  authentic  and  accurate  transciipt  (Tindal,  Ld.  Ch.  J.  C.  P.  23 
Feb.  1832).     It  is  as  follows: 
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My  Lords  :  The  statement  which  this  House  has  been  pleased  to  submit  to  the  con- 
sideration of  His  Majesty's  Judges  is  tliis:  An  unmarried  woman  being  possessed 
of  land  in  Ireland  for  a  long  term  of  years,  and  about  to  marry,  assigned  the  term  by 
a  deed,  executed  also  by  the  intended  husband,  to  trustees,  upon  trust  to  permit  tlio 
husband  after  marriage  to  receive  the  rents  for  life,  then  to  the  wife  for  life,  then  the 
first  son  of  the  marriage,  if  any,  with  remainder  over.  The  marriage  took  effect;  the 
husband  entered  into  possession,  and  received  the  rents  and  profits,  and  then  made 
a  lease  for  years  for  part  of  the  term,  rendering  rent ;  the  lessees  entered  and  received 
the  rents  and  profits,  and  then  assigned  the  lease  for  a  valuable  consideration. 

The  marriage  settlement  was  not  registered  ;  the  lease  by  tlie  husband  was  regis- 
tered ;  the  assignment  of  the  lease  is  supposed  not  to  have  been  registered.  The  wife, 
surviving  her  husband,  obtained  possession  of  the  lands  ;  the  assignees  of  the  lease 
brought  an  ejectment  against  her  to  recover  the  possession. 

Upon  this  statement  your  Lordship's  have  been  pleased  to  put  the  following 
questions;  regard  being  had  to  the  true  construction  of  the  Irish  Register  Act,  6 
Anne,  c.  2. 

1st.  Which  title  is  to  be  preferred,  that  of  the  assignees  of  the  lease,  or  of  the 
widow,  or  the  trustees  under  the  settlement? 

[488]  2d.  Supposing  the  assignment  of  the  lease  not  to  have  been  registered,  will 
the  construction  be  the  same? 

Upon  the  first  of  tliese  questions,  the  Judges  who  have  heard  the  argument  at  your 
Lordship's  bar-,  are  of  opinion,  that  regard  being  had  to  tlie  true  construction  of  the 
Irish  Register  Act,  the  title  of  the  assignees  of  the  lease,  under  the  circumstances  above 
stated,  is  to  be  preferred  to  that  of  the  widow,  and  also  to  that  of  the  trustees  under 
the  settlement ;  and  upon  tlie  second  question,  they  are  of  opinion,  that  supposing  the 
assignment  of  tlie  lease  not  to  have  been  registered,  the  construction  of  the  statute 
remains  the  same. 

Upon  the  facts  of  this  case,  Mr.  Warburton,  who  granted  tlie  lease  of  1800,  was' 
at  the  time  of  granting  it  in  possession  of  the  premises  ;  and  as  the  marriage  settle- 
ment of  1779  was  never  put  upon  the  register,  he  must  have  appeared  to  the  public, 
and  amongst  the  rest  to  the  lessees  taking  under  the  lease  of  1800,  to  be  in  possession 
of  the  premises  either  in  his  own  right  or  in  right  of  his  wife,  in  either  of  which  cases 
he  would  have  had  the  undoubted  right  to  grant  a  valid  term  by  the  lease  of  1800, 
unless  the  unregistered  settlement  of  1779  stands  in  the  way.  Now  it  is  not  disputed 
on  tlie  part  of  the  Plaintiff  in  error,  that  if  Mr.  Warburton  had  been  the  party  who 
conveyed  tlie  term  by  the  unregistered  settlement  of  1779,  and  had  afterwards  made 
the  lease  which  was  registered,  such  lessees,  being  purchasers  for  a  valuable  considera- 
tion, might  have  availed  tliemselves  of  the  fifth  section  of  the  Registry  Act,  and  that 
the  prior  settlement  must  have  been  held  fraudulent  and  void  as  against  the  lease. 
Such  a  case  is  admitted  to  fall  within  the  letter  as  well  as  the  spirit  of  the  Act.  But 
it  is  contended  by  the  Plaintiff  in  error,  that  tlie  operation  of  the  Irish  Registry  Act 
extends  no  furtlier,  but  is  confined  to  [489]  cases  in  which  both  the  earlier  and  the 
subsequent  conveyances  are  the  deeds  of  tlie  same  grantor ;  and  whether  such  is  the 
case,  or  on  the  contrary  the  Act  extends  to  give  a  preference  to  the  subsequent  deed 
when  registered  against  the  prior  unregistered  deed,  notwithstanding  the  same  was 
executed  by  a  former  owner  of  the  estate,  is,  in  substance,  the  question  now  proposed 
for  our  consideration. 

No  case  can  be  found  eitlier  upon  the  English  Registry  Acts,  or  upon  tlie  Irish 
Act  now  under  consideration,  in  which  this  precise  question  has  been  decided  by  a 
Court  of  Law.  It  must  therefore  be  determined  upon  principle,  not  upon  authority  ; 
and  the  only  principle  of  decision  that  is  applicable  to  it  is  the  fair  construction 
of  the  statute  itself,  to  be'  made  out  by  a  careful  examination  of  the  terms  in  which  it 
is  framed,  and  by  a  reference  in  all  cases  where  a  doubt  arises  to  the  object  which  the 
Legislature  had  in  view  when  the  statute  was  passed.  Where  the  language  of  the 
Act  is  clear  and  explicit,  we  must  give  eft'ect  to  it,  whatever  may  be  the  consequences  ; 
for  in  that  case  the  words  of  the  statute  speak  the  intention  of  the  Legislature.  If 
in  any  case  a  doubt  arises  upon  the  words  tliemselves,  we  must  endeavour  to  solve  that 
doubt  by  discovering  the  object  which  the  Legislature  intended  to  accomplish  by  pass- 
ing the  Act. 

And  although  it  would  be  impossible  to  consider  a  question  to  be  free  from  diffi- 
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culty  where  opinions  have  been  formed  upon  it  in  direct  contradiction  to  each  other, 
and  each  opinion  has  been  supported  with  such  acuteness  and  ability  by  the  very 
learned  Judges  of  the  several  Courts  below,  before  which  it  has  been  agitated ;  yet 
we  have,  upon  consideration,  come  to  the  conclusion,  that  botli  the  closer  interpretation 
of  the  words  of  the  statute,  and  the  construction  which,  at  the  [490]  same  time,  most 
suppresses  the  mischief  the  Legislature  had  in  view,  and  most  advances  the  remedy 
which  is  held  forth,  warrant  us  in  the  opinion  that  the  registered  lease  of  1800  is  to 
be  preferred  to  the  unregistered  marriage  settlement  of  1779  ;  and  that  the  latter,  in 
so  far  as  its  provisions  are  inconsistent  with  the  validity  of  the  lease,  is  to  be  held 
altogether  void. 

The  question  appears  to  turn  almost  entirely  on  the  construction  of  the  fiftli  section 
of  the  statute,  which  declares  in  what  cases,  and  under  what  circumstances,  an  un- 
registered deed  shall  be  void.  For  as  to  the  fourth  section,  to  which  considerable  im- 
portance has  been  attached  in  the  course  of  tlie  argument,  it  appears  to  us  to  be 
confined  to  the  case  of  priority  of  registered  deeds  as  between  themselves,  and  to  have 
very  little,  if  any,  bearing  upon  the  question  immediately  under  discussion.  Before, 
however,  we  come  to  the  more  particular  consideration  of  the  fifth  section,  it  will  be 
advisable  to  look,  generally,  at  the  preamble  of  the  statute,  and  the  other  clauses  which 
precede  the  fifth,  in  order  tliat  we  may  ascertain  from  the  Act  itself  the  object  and 
general  intention  of  the  Legislature  in  passing  it;  for  such  intention  is  to  be  the  guide 
of  our  course  in  case  any  difficulty  sliould  arise  in  the  construction  of  a  particular 
clause. 

This  statute,  which  was  passed  by  the  Irish  Parliament  in  the  sixth  year  of  Queen 
Anne,  is  intituled,  "  An  Act  for  the  public  Registering  of  aU  Deeds,  Conveyances  and 
Wills,  tliat  shall  be  made  of  any  lands,  tenements  or  hereditaments;  "  it  begins  by 
stating  its  object  to  be,  "  for  securing  purchasers,  preventing  forgeries  and  fraudulent 
gifts  and  conveyances  of  lands,  tenements  and  hereditaments,  which  have  been 
frequently  practised  in  this  kingdom,  especially  by  papists,  to  the  great  prejudice  of 
the  [491]  protestant  interest  thereof,  and  for  settling  and  establishing  a  certain 
method,  with  proper  rules  and  directions,  for  registering  a  memorial  of  all  deeds  and 
conveyances  which,  from  and  after  tlie  25th  day  of  March  1708,  shall  be  made  and 
executed  for  or  concerning  any  honours,  etc.  in  this  kingdom,  and  of  all  wills  and 
devises  in  writing,  etc.  ;  "  and  it  then  proceeds,  in  the  first  section,  to  enact,  that  a 
public  office  for  registering  memorials  of  deeds  and  conveyances,  wills  and  devises, 
shall  be  established  and  kept  in  the  city  of  Dublin,  to  be  managed  and  executed  by  a 
fit  and  able  person,  etc. 

The  first  section  therefore  of  tlie  Act  is  framed  in  the  most  general  and  com- 
prehensive terms,  comprising  ''  all  deeds  and  conveyances  for  or  concerning  any 
lands,"  without  restriction  or  qualification  as  to  the  parties  by  whom  such  deeds  or 
conveyances  were  executed,  or  otherwise  ;  showing  the  intention  of  the  Legislature 
to  have  been  to  provide,  in  the  place  and  stead  of  the  ancient  and  more  public,  and 
notorious,  mode  of  transferring  landed  property,  the  means  of  discovering  all  trans- 
fers, with  equal  or  greater  certainty,  by  referring  to  a  public  register,  upon  the  face 
of  which  it  was  intended  they  should  all  be  found.  The  third  section  directs  that  a 
memorial  of  "  all  deeds  and  conveyances  which,  from  and  after  the  25th  day  of  March 
1708,  shall  be  made  for,  or  concerning,  or  whereby,  any  honours,  etc.  within  thia 
kingdom  may  be  anyways  affected,  may,  at  the  election  of  the  party  or  parties  con- 
cerned, be  registered  in  such  manner  as  is  hereinafter  directed." 

There  is  nothing,  therefore,  in  the  language  of  this  third  section  which  i-estrains 
the  generality  of  the  first.  It  is  still  a  memorial  of  all  deeds  and  conveyances  which 
the  Legislature  contemplates ;  although  it  is  left  open  to  [492]  the  discretion  of  the 
parties  to  whom  the  conveyances  are  made,  whether  tliey  will  avail  themselves  of  the 
protection  of  the  Act,  or  incur  the  consequences  to  which  tliey  become  liable  by  neglect- 
ing its  provisions. 

What  those  consequences  are,  the  fourth  and  fiftli  sections  proceed  to  declare. 
For  by  the  fourth  section  it  is  enacted,  "  that  every  such  deed  or  conveyance  a 
memorial  whereof  shall  be  duly  registered,  shall  be  deemed  and  taken  as  good  and 
effectual  both  in  law  and  equity,  according  to  the  priority  of  time  of  registering  such 
memorial,  according  to  the  right,  title  and  interest  of  the  person  or  persons  so  con- 
veyincr  such  honours,  etc.,  against  all  and  every  other  deed,  conveyance  or  disposition 
of  the  honours,  etc.,  comprised  or  contained  in  any  such  meniorial  as  aforesaid." 
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This  clause  is  framed  for  the  purpose  of  regulating  the  priorities  of  registered 
deeds  and  conveyances  as  between  themselves,  and  is  expressed  in  the  same  general 
terms  as  the  preceding. 

It  begins  by  enacting  "  that  every  such  deed  or  conveyance  "  that  is,  every  deed 
or  conveyance  executed  after  the  25th  of  March  1708,  affecting  lands,  etc.  in  Ireland  ; 
an  expression  unlimited  and  unqualified  by  any  reference  tO'  the  persons  executing 
such  deeds ;  neither  requiring  nor  appearing  to  require  that  the  party  wlio  executes 
must  claim  under  a  registered  conveyance,  or  importing  any  other  restriction  ;  the 
statute  then  enacts  "  that  it  shall  be  good  and  sufficient,  according  to  the  priority  of 
time  of  registering  such  memorial,  against  all  and  every  deed,  conveyance  or  dis- 
position of  the  honours,  etc.  ;  "  words,  equally  unlimited  and  unqualified  by  any  con- 
sideration wliether  the  person  executing  such  prior  deeds  was  or  was  not  the  same 
person  who  executed  the  second,  whether  the  person  executing  the  second  deed  claims 
under  a  [493]  registered  conveyance,  whether  he  is  seised  or  possessed  propriu  jure, 
or  is  in  under  a  title  which  has  come  to  him  by  act  or  operation  of  law. 

We  do  not  see  how  we  can  give  full  force  to  the  expression  used  by  tlie  Legislature 
in  this  section  unless  we  adopt  a  construction  as  large  as  the  language  itself.  If  it 
had  been  the  intention  of  the  Legislature  that  the  priority  between  deeds  should 
take  place  according  to  the  time  of  their  registration  only  where  botli  the  first  and 
the  second  deed  were  executed  by  the  same  person,  it  surely  would  have  been  easy 
to  have  expressed  this  by  words  tO'  that  effect ;  but  there  is  no  expression  in  the  fourtli 
section  which  imports  such  a  restriction,  and  we  think  we  should  be  legislating,  not 
interpreting,  if  we  were  of  our  own  authority  to  imply  such  words.  The  fifth  section, 
tlie  section  upon  which  the  present  questions  turn,  states  the  effect  of  registration 
as  between  unregistered  and  registered  deeds  in  the  following  terms  :  "  Every  deed 
or  conveyance  not  registered  of  all  or  any  of  the  honours,  etc.  comprised  or  contained 
in  such  a  deed  or  conveyance,  a  memorial  whereof  shall  be  registered  in  pursuance  of 
this  Act,  shall  be  deemed  and  adjudged  as  fraudulent  and  void,  not  only  against 
such  a  deed  or  conveyance  registered  as  aforesaid,  but  likewise  against  all  and  every 
creditor  and  creditors,  by  judgment,  recognizance,  statute  merchant  or  of  the  staple, 
confessed,  acknowledged  or  entered  into  as  for  or  concerning  all  or  any  of  the 
honours,  etc.  contained  or  expressed  in  such  memorial  registered  as  aforesaid." 
Now  in  this  clause  also  as  in  the  former  the  expression  is  general,  "  every  deed," 
and  is  altogether  unqualified  by  any  reference  to  the  description  of  the  party  by 
whom  the  unregistered  deed  is  executed,  whether  he  be  the  same  who  executed  the  re- 
gistered deed  or  another  and  a  different  person.  The  [494]  same  observation  therefore 
occurs  upon  the  fifth  which  has  already  been  made  upon  the  fourtli  section,  namely, 
if  tlie  Legislature  intended  the  unregistered  deed  to  be  void  against  a  registered 
deed  in  such  case  only  where  both  were  executed  by  the  same  party,  so  important  a 
qualification  would  scarcely  have  been  omitted  in  the  Act  itself,  or  left  to  be  supplied 
by  interpretation  in  a  court  of  law. 

From  this  General  view,  therefore,  both  of  the  preamble  and  of  the  five  first 
clauses  of  the  statute,  we  think  it  cannot  be  doubted  but  tliat  tlie  statute  meant 
to  afford  an  effectual  remedy  against  the  mischief  arising  to  purchasers  for  a 
valuable  consideration  from  the  subsequent  discovery  of  secret  or  concealed  con- 
veyances, or  secret  or  concealed  charges  upon  the  estate.  Now  it  is  obvious  that 
no  more  effectual  remedy  can  be  devised  than  by  requiring  that  every  deed  by  which 
any  interests  in  lands  or  tenements  is  transferred,  or  any  charge  created  thereon, 
shall  be  put  upon  the  register,  under  the  peril  that  if  it  is  not  found  thereon,  the 
subsequent  purchaser  for  a  valuable  consideration,  and  without  notice,  shall  gain, 
the  priority  over  the  former  conveyance  by  the  earlier  registration  of  his  subsequent 
deed. 

If  the  words  of  the  fifth  section  will  bear  this  construction,  it  will  l)e  preferred  to 
that  which  limits  the  operation  of  the  clause  to  those  cases  only  where  botli  the 
conveyances  are  the  deeds  of  tlie  same  man.  For  in  the  latter  case  the  remedy  is 
obviously  incomplete.  The  mischief  to  the  purchasers  is  the  same  whether  the  secret 
conveyance  or  charge  arises  from  the  deed  of  his  immediate  grantor  or  that  of  a 
former  owner  of  the  estate.  If  the  words  of  the  statute  will  coinpreliend  both,  why  is 
he  to  be  protected  against  a  secret  deed  in  the  one  case  and  not  in  the  other?  What 
just  grountl[495]of  complaint  can  be  urged  against  such  a  construction  by  the  grantee 
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under  the  uur^istered  deed  executed  by  a  former  owner  of  the  estate .'     The  deed, 
if  it  was  a  real  and  a  bona  fide  transaction,  must  have  been  or  ouglit  to  have  been  in 
his  custody  or  power  from  the  time  of  its  delivery.     What  cause  can  be  assigned  for 
its  non-appearance  upon  the  register,  except  either  collusion  with  the  grantor  or  care- 
lessness and  neglect  iu  himself,  or  mere  accident.     In  neither  case  can  lie  complain  of 
the  construction  of  the  statute,  by  which  his  own  fraud,  or  his  own  want  of  due  caution, 
or  an  accident  which  befel  himself,  is  not  allowed  to  operate  to^  the  prejudice  of  the 
rights  of  the  more  diligent  purchaser.     Suppose  a  man  to  settle  his  property,  upon 
his  youngest  son's  marriage,  on  himself  for  life,  remainder  to  his  eldest  son  for  life, 
remainder  to  the  younger  son,  his  wife  and  children,  in  strict  settlement,  remainder 
over  in  fee  :  the  settlement  is  not  registered,  and  tlie  settlor  dies,  his  eldest  son  enters, 
and  supposing  himself  to  have  the  fee,  conveys  to  a  purchaser  for  a  valuable  con- 
sideration, sliall  it  be  allowed  that  tlie  younger  son,  his  widow  or  his  cjiildren,  shall 
enter  and  evict  the  purchaser?     Or  suppose  a  like  settlement,  and  a  like  concealment, 
and  the  father  defs'ises  all  his  lands  in  trust  to  sell  and  to  apply  the  money  tO'  debts 
and  portions,  or  other  purposes :    after  the  estate  is  sold,  and  the  money  distributed, 
can  tlie  construction  of  this  Act  be  such  that  the  purchaser  shall  be  turned  out  by  the 
claimants  under  this  settlement?     Or  in  the  particular  case  now  before  us,  where 
Mrs.  Wnrburton  before  her  marriage  might  have  registered  the  deed,  and  the  trustees 
after  the  marriage  were  bound  in  diuty  to  do'  sO'  if  the  settlement  came  to  their  know- 
ledge, can  tlie  proper  construction  of  this  Act  allow  Mrs.  Warburton  to  avail  herself 
of  her  own  care-[496]-lessness,  or  of  the  breach  of  duty  of  her  trustees,  by  e.?tablisliiiig 
her  unregistered  deed  against  a  registered  lease  made  by  her  husband  upon  no  other 
ground  than  that  tlie  settlement  and  the  lease  were  not  conveyances  by  the  same 
person?  If  there  was  no  provision  in  the  Act  to  prevent  tliis  inconvenience,  it  must  be 
submitted  to  through  necessity;  but  if  there  are  words  in  the  Act  capable  of  such  an 
interpretation  as  would  prevent  the  inconvenience,  we  tliink  ourselves  bound  upon 
every  consideration  to  give  them  such  an  effect.   How  much  more  then  where  the  words 
themselves  and  their  strict  grammatical  construction  appear  to  require  such  a  sense? 
That  in  aU  the  cases  above  supposed  a  great  injustice  would  be  worked  if  the  Act 
supplied  no  remedy,  no  one  can  deny  ;  it  appears  to  us  tliat  to  allow  the  Act  to 
authorize  such  mischief  would  not  only  be  injustice,  but  would  be  against  law.     The 
language  of  the  Act  throughout,  and  more  particularly  in  the  fifth  section,  seems  to 
establish  this  to  have  been  its  leading  object,  that  as  far  as  deeds  were  concerned  the 
register  should  give  complete  information,  and  that  an}'  necessity  of  looking  further 
for  deeds  than  into  the  register  itself  should  be  superseded  ;   and  it  is  manifest  that  no 
construction  of  the  Act  is  so  well  calculated  to  carry  intO'  effect  this  its  avowed  object 
as  that  which  forces  all  transfers  and  dispositions  of  every  kind,  and  by  whomsoever 
made,  to  be  put  upon  the  face  of  the  register,  so  as  to  be  open  to  the  inspection  of  all 
parties  who  may  at  any  time  claim  an  interest  therein.     But  the  general  rules  of 
construction  which  have  been  established  from  the  earliest  times  require  a  large  and 
liberal   interpretation   of   any  provision   made   for  the  suppression   of   fraud.     In 
Heydon's  Case,  3  Rep.  7,  the  Barons  of  the  Exchequer  resolved,  tliat  the  construction 
of  the  statute  then  under  consideration  before  them  [497]  must  be  made,  "  by  inquir- 
ing what  was  the  mischief  and  defect  against  which  the  common  law  did  not  provide? 
what  remedy  the  Parliament  had  appointed  tO'  cure  the  disease  of  the  common  wealth? 
and  what  was  the  true  reason  of  the  remedy?"  and  the  observation  which  follows  in 
the  Report  is  one  that  ought  never  to  be  lost  sight  of  in  any  case,  and  is  peculiarly 
applicable  to  the  present,  namely,  "  that  tlie  office  of  all  Judges  is  always  to  make 
such  construction  as  shall  suppre.ss  the  mischief  and  advance  the  remedy,  and  to 
suppress  subtle  inventions  and  evasions  for  continuance  of  the  mischief,  and  pro 
privato  commodo,  and  to  add  force  and  life  to  tlie  cure  and  remedy,  according  to  the 
true  intent  of  the  makers  of  tlie  Act,  pro  bono  publico."     This  principle  of  con- 
struction has  always  been  adopted  by  courts  of  justice.     Thus  where  tlie  statute  of 
Marlbridge,  c.  6,  provides  that  a  feoffment  to  the  heir  to  defraud  the  lord  of  ward,  etc. 
shall  be  void,  tlie  statute  is  held  not  to  be  confined  to  the  case  of  a  feoffment,  but  to 
extend  to  a  grant,  fine,  recovery,  lease  and  release,  confirmation,  or  other  conveyance. 
Thus  again,  where  the  statute  of  Fraudulent  Gifts,  .37  Eliz.,  c.  4,  enacts,  tliat  "  even- 
conveyance  of  any  lands,  etc.  for  the  intent  and  purpose  to  defeat  and  deceive  such 
persons  as  have  purchased  or  shall  purchase  the  same  lands,  shall  be  deemed  only 
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against  such  purchaser  to  be  void,  frustrate  and  of  none  effect :"  it  was  resolved  in 
Burrel's  Case,  6  Co.  72,  that  the  remedy  was  not  confined  to  cases  wliere  tlie  first  and 
second  conveyances  were  made  by  the  same  person,  but  tliat  "  if  the  father  miikes  a 
lease  by  fraud  and  covin  of  his  land,  to  defraud  others  to  whom  he  shall  demise  or  sell 
it  (as  all  fraudulent  leases  shall  be  so  intended)  and  before  the  father  sells,  or  demises 
it,  he  dies,  and  the  son,  knowing  or  not  knowing  of  the  said  lease,  sells  the  [498]  land 
on  good  consideration,  in  tliat  case  the  vendee  shall  avoid  that  lease  by  the  said  Act:' 
and  it  is  afterwards  observed,  "  it  is  not  necessary  that  lie  who  sells  tlie  land  should 
make  the  former  fraudulent  estate  or  incumbrance,  but  he  the  estate,  etc.  fraudulent, 
whosoever  makes  it,  the  purchaser  shall  avoid  such  fraudulent  estate  ;"  and  Lord 
Coke  adds  to  his  report  of  the  case,  "  th.at  when  he  acquainted  Popham,  C.  J.  with  that 
resolution,  he  allowed  well  of  it,  and  said  it  was  well  done  to  construe  the  said  Act 
in  suppression  of  fraud."  The  decision  in  Burrel's  case,  which  is  last  referred  to, 
appears  highly  important  in  a  double  point  of  view  :  in  the  first  place,  as  confirming 
and  fortifying  the  general  rule  of  construction  above  laid  down ;  and  in  the  next, 
as  having  a  direct  bearing  and  application  to  the  proper  construction  Oif  the  fifth 
section  of  the  Irish  Registry  Act.  For  the  Act  against  fraudulent  conveyances  and 
the  Irish  Registry  Act  have  tlie  same  object  in  view.  The  mischiefs  to  be  remedied  in 
both  are  to  a.  great  degree  the  same,  namely,  the  frauds  practised  by  grantors  against 
purchasers  for  value:  the  remedy  applied  by  both  is  the  same  also,  namely,  the 
making  the  former  deed  void  against  the  latter  :  and  between  tlie  terms  used  by  the 
Legislature  in  each  of  the  clauses  by  which  the  former  deed  is  avoided  there  is  almost 
an  exact  and  complete  agreement.  When,  tlierefore,  we  find  tlie  Judges  deciding, 
in  the  case  under  the  statute  of  Eliz.,  that  the  statute  shall  apply  altliough  the 
fraudulent  estate  and  the  bona  fide  lease  are  not  made  by  the  same  person,  it  affords 
the  strongest  autliority  that  can  be  furnished  by  analogy,  that  the  same  ought  to  be 
the  construction  of  the  clause  now  under  discussion.  It  has  been  urged,  in  answei- 
to  this  construction  of  the  fifth  section,  that  it  is  not  to  be  taken  by  itself  alone,  but 
in  conjunction  witli  the  fourth  sec-[499]-tion,  of  which  it  is  contended  that  one  object 
was  to  control  and  qualify  the  operation  of  the  nest  following  clause.  And  it  is 
further  urged,  that  as  the  fourth  section,  in  declaring  the  effect  and  operation  of 
registered  conveyances,  inter  se,  gives  efficacy  to  the  first  registered  deed  in  preference 
to  tlie  second,  not  absolutely,  but  only  "  according  to  the  right,  title  and  interest  of 
the  person  conveying,"  a  similar  restriction  must  be  understood  to  be  imported  into 
the  fifth  section  also,  and  that  the  enactment  which  avoids  altogether  the  prior 
unregistered  as  against  the  subsequent  deed  which  is  put  upon  the  register,  must  be 
understood  with  this  tacit  restriction,  "  according  to  the  right,  title  and  interest  of 
the  grantor  in  the  second  deed."  The  meaning  of  those  restrictive  words  in  the 
fourth  section  appears  to  be  "  according  to  what  would  have  been  the  right,  title  and 
interest  of  the  person  making  the  second  conveyance  had  there  been  no  deed  but 
what  appears  upon  tlie  register."  For  unless  this  be  tlie  meaning  of  those  words  in 
the  fourth  section,  that  clause  of  the  statute  afi'ords  no  protection  at  all.  The  clause, 
therefore,  so  understood,  enacts  in  effect,  that  every  man  whoi  first  registers  his 
conveyance,  where  there  is  no  other  objection  to  the  grantor's  right  to  convey  except 
a  prior  conveyance  made  by  himself  and  unregistered,  shall  be  preferred  to  the  man 
who  registers  at  a  subsequent  time  tlie  conveyance  so  made  to  him.  This  construction, 
on  the  one  hand,  excludes  from  the  protection  of  tlie  fourth  section  the  grantee  who 
has  registered  a  conveyance  made  to  him  by  a  perfect  stranger  to  the  estate  :  and  on 
the  other  hand  includes  witliin  its  protection,  as  between  two  grantees,  that  one  who 
first  registers  his  conveyance,  made  by  tlie  owner  of  the  estates.  To  apply  which 
construction  to  the  facts  of  the  present  case,  the  husband,  but  for  the  unre^[500]- 
gistered  marriage  settlement,  would  have  had  the  right  and  title  to  have  made  the 
lease  of  1800.  For  when  he  married,  the  residue  of  the  term  of  999  years  would 
have  belonged  to  the  wife's  father  for  life,  remainder  to  the  wife.  Now  when  the 
father  died,  (as  he  did  before  the  making  of  the  lease  of  1800),  the  term  would  have 
vested  in  the  husband  in  right  of  his  wife,  with  full  power  in  him  alone  to  dispose  of 
it.  At  tlie  time  tlierefore  that  the  lea.se  of  1800  was  made,  it  would  have  been  a  good 
and  valid  lease  but  for  the  unregistered  settlement  of  1779.  The  case  therefore  of 
these  lessees,  if  there  had  been  a  subsequent  registration  of  the  marriage  settlement, 
would  have  been  argued  upon  the  fourth  section,  and  upon  that  section  the  lessees 
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would,  lis  it  appears  to  us,  have  t)eeu  entitled  to  tlie  preference  before  any  who  claim 
under  the  marriap;e  settlement ;  but  it  is  urped  that  the  fifth  section  is  to  be  construed 
as  if  subject  to  the  same  condition.  Even  admitting  such  should  l>e  the  case,  and 
incorporating  that  condition  into  the  fifth  section,  it  would  still  seem  tliat  the  un- 
registered settlement  is  to  be  held  void  against  the  registered  lease,  the  latter  being  a 
lease  granted  by  a  person  who  would  in  all  other  respects,  except  so  far  as  relates  to 
the  prior  unregistered  settlement,  have  had  "  right  and  title  "  tO'  grant  the  lease.  But 
after  all,  why  is  the  clear  intelligent  language  of  the  fifth  section  to  be  controlled  by 
the  more  ambiguous  language  of  tlie  fourth?  No  rule  of  construction  can  require 
that,  when  the  words  of  one  part  of  a  statute  convey  a  clear  meaning  according  to 
their  strict  grammatical  construction,  a  meaning  which  best  '"  advances  the  remedy 
and  suppresses  the  mischief  "  aimed  at  by  the  Legislature,  it  shall  be  necessary  to 
introduce  another  part  of  the  statute  which  speaks  with  less  perspicuity,  and  of  which 
the  words  may  be  capable  of  such  construction  [501]  as  by  possibility  to  diminish  the 
fcfEcacy  of  the  otlier  provisions  of  the  Act. 

It  has  been  further  argued,  that  the  effect  of  tiie  marriage  settlement  was  to  pre- 
vent the  husband  from  having  any  right  to  grant  the  lease  of  1800  at  the  time  it  was 
made,  for  that  the  wife's  right  was  effectually  conveyed  as  between  her  husband  and 
herself  by  the  deed  of  1770  ;  that  she  had  no  interest  in  her  at  the  time  she  married  ; 
that  she  could  therefore  pass  no  interest  to  her  husband  by  the  marriage ;  tliat  tlie 
husband  consequently  never  had  any  right,  and  therefore  could  coiivej'  none  to  the 
lessee.  Now  it  may  be  admitted,  that  as  against  the  husband,  who  was  party  to  the 
deed  of  1779,  that  deed  was  valid  :  it  may  be  admitted  also,  that  he  could  not  of  right 
exercise  any  power  over  thp  property  inconsistent  with  that  deed  ;  but  as  by  the  non- 
registration of  tliat  deed  the  grantees  suffered  him,  as  to  the  world  at  large,  to  have 
the  appearance  of  right,  neither  they,  nor  any  claiming  under  them,  are  at  libert}'  to 
set  up  the  deed  in  opposition  to  the  persons  who  have  been  deluded  by-  the  appearance 
of  right  in  tlie  husband.  This  argument  therefore,  which  would  be  good  against  the 
husband  himself,  cannot  be  heard  from  tlie  parties  claiming  under  the  settlement 
against  his  grantee  for  a  valuable  consideration. 

It  is  further  urged  in  argument,  that  the  Irish  Registry  Act  never  intended  the 
register  to  contain  a  perfect  history  of  the  title,  for  that  devises  are  not  required  to 
be  registered  by  that  Act,  and  therefore  the  conveyance  by  the  heir,  although  registered, 
may  always  be  set  aside  by  the  devisee  claiming  under  a  will  concealed  or  subsequently 
discovered.  It  must  be  admitted  that  such  is  the  necessary  construction  of  the  Act, 
and  it  is  to  be  regretted  that  it  is  defective  in  that  particular.  But  surely  that  defect 
affords  no  argument  for  so  construing  [502]  it  in  another  of  its  provisions  as  to  make 
it  inefficacious  against  a  former  unregistered  conveyance.  If  the  Act  does  not  go  far 
enough,  at  least  the  interpretation  of  the  Court  of  Law  should  make  it  perfect  as  far 
ap  its  enactments  do'  extend. 

One  objection  taten  in  argument  to  the  right  of  the  Plaintiff  below  to  recover  in 
ejectment  has  been,  that  she  takes  no  legal  interest  in  the  premises.  It  has  been  asked 
to  whom  does  the  rent  reserved  by  this  lease  belong,  and  by  whom  could  it  be  re- 
covered? It  should  be  observed,  that  the  same  difficulty  would  have  occurred,  and  the 
same  question  might  have  arisen,  had  both  the  deeds  been  executed  by  the  Plaintiff  in 
error,  and  had  the  first  deed  been  for  any  other  purposes  and  without  any  trust  in 
favour  of  the  wife.  The  first  deed,  the  unregistered  deed,  would,  as  between  her  and 
the  trustees,  have  effectually  vested  all  her  interest  in  the  trustees,  and  she  would  have 
had  no  right  or  title  or  interest  in  herself  :  she  would  have  nothing  of  lier  own  to 
convey :  and  though  her  conveyance  would  by  force  of  the  Registry  Act  have  passed 
a  good  and  valid  legal  estate  to  her  lessee,  she  never  would  have  been  capable  of  taking 
the  rent  reserved  upon  it  to  her  ow'n  use.  How  the  rent  would  have  been  recoverable 
in  either  case  it  is  not  necessaiy  now  to  say ;  it  is  sufficient,  tJiat  as  against  the  un- 
registered settlement  the  lease  conveyed  the  legal  interest  to  the  lessee. 

Upon  the  whole,  therefore,  upon  tlie  first  question  submitted  to  us,  we  think  the 
title  of  the  assignees  of  the  lease  is  to  be  preferred  to  that  of  the  widow  or  that  of  the 
trustees  under  the  settlement. 

Upon  the  second  question  proposed  by  your  Lordships,  after  the  full  discussion  of 
the  principle  on  which  we  have  arrived  at  the  former  opinion,  it  will  be  sufficient  to 
say — We  think  the  neglect  to  register  tlie  assignment  [503]  of  the  lease  does  not 
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invalidate  the  clnim  of  the  assignees,  because  the  unregistered  assignment  passed  the 
interest  in  the  lease  as  between  the  lessee  and  tlie  assignee,  and  there  is  no  conflicting 
claimant  under  a  registered  deed. 

Lord  Tenterden  expressed  his  perfect  concurrence  in  the  opinions  thus  delivered, 
and  moved  tlie  judgment  of  the  House  in  conformity  tO'  it. 

Judgment  of  the  Court  below  affirmed  (23  Feb.  1832). 
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REPORTS  OF  CASES  heard  in  the  House  of 
Lords,  on  Appeals  and  Writs  of  Error, 
and  decided  during  the  Session  1831-32. 
By  C.  Clark  &  W.  Finnelly,  Barristers- 
at-Law.     Vol.  I. 


ON  APPEAL, 

From  the  Court  of  Exchequer. 

THOMAS  'WILS01<S,—AppeUeMit;  The  Right  Honourable  WILLIAM,  Baron  KEN- 
SINGTON, of  that  Part  of  the  United  Kingdom  called  Ireland,  and  EDWARD 
MEREmTR,~Respondents. 

[S.C.  5  Bli.  N.S.  475.] 

A  custom  to  pay  one-twentieth  instead  of  the  full  amount  of  tithes,  though  proved 
to  be  very  ancient,  cannot  be  supported  by  such  proof  alone,  but  must  be 
shown  to  have  had  a  legal  origin.  In  a  case  where  this  proof  of  legal  origin 
was  wanting,  the  House  of  Lords,  affirming  a  detree  of  the  Equity  Exchequer. 
held  tlie  tenants  of  the  lands  liable  to  account  for  the  full  tithes. 

The  rectoi-y  of  Llanbister,  in  the  county  of  Radnor,  is  appropriated  as  a  prebend 
to  the  Chancellor  of  tlie  cathedral  church  of  St.  David's. 

[2]  On  or  before  Michaelmas-day,  1824,  the  Respondent,  Lord  Kensington,  wa.s 
lessee  for  lives  of  this  rectory  ;  and  the  Respondent,  Edward  Meredith  was  lessee  for 
years,  under  his  Lordship,  and  they  have  ever  since  continued  to  be  such  lessee  and 
under  lessee. 

Part  of  the  parish  of  Llanbister  is  distinguished  by  the  appellation  of  the  Upper 
or  Gollon  Division,  on  wliicli  stands  a  chapel,  called  Abbey  Cwmliir  Chapel;  and  the 
re-t  is  known  as  the  Lower  Division,  on  which  stands  the  parisli  church.  The  upper 
division  lies  within  a  manor  called  the  Manor  of  GoUon,  and  consists  of  two  town- 
sh'ps;  viz.  the  township  of  Gollon,  in  the  hundred  of  Knighton,  and  the  township  of 
Kefn  (or  Cefn)  Pawl,  in  the  hundred  of  Kefn  (or  Cefn)  Llys.  And  the  lower  division, 
which  lies  within  a  different  manor,  consists  of  several  hamlets ;  among  which  are 
three  hamlets,  called  Trylwydon,  Peinherney  and  Parogey. 

The  vicar  is  entitled  to  all  tithes,  great  as  well  as  small,  arising  within  the  three 
hamlets  just  mentioned;  and  is  not  entitled  to  any  tithe  whatever  ai-ising  within 
any  other  part  of  the  parish. 

"  On  and  before  Miehaelmas-day  1824,  and  thenceforward,  the  Appellant  occupied 
a  farm  and  lands  in  the  township  of  Kefn  Pawl,  caUed  Kefn  Pawl  Farm;  to  which 
are  appurtenant  common  of  pasture  and  common  of  turbary,  on  part  of  a  wa-ste  or 
common,  called  Lwyngoch  Hill,  lying  within  the  same  township. 

The  Respondents,  by  their  bill,  filed  in  the  Court  Exchequer  in  Trinity  Term 
1827,  against  the  Appellant,  Stephen  Pugh,  the  Rev.  David  Lloyd,  clerk,  vicar  of  the 
parish  of  Llanbister,  and  John  Cheesement  Severn,  set  forth  their  title  to  the  effect 
above  stated,  [3]  and  alleged  that  until  Michaelmas-day  1825,  a  composition  had  been 
accepted,  but  that  the  said  Stephen  Pugh  and  the  Appellant  were  accountable  for 
tithes  from  that  day  ;  and  after  suggesting  a  pretence  on  tlie  part  of  the  said  Stephen 
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Pugh  and  the  Appellant,  that  from  time  immemorial  the  occupiers  of  their  farms, 
lands  and  right  of  common  had  been  accustomed  to  yield  or  pay  to  the  prebeiidarj- 
and  ]iarKon  of  Llanbister  one-twentietJi  pa.rt  only  of  the  titheable  matters  arising 
therefrom  ;  the  Respondents  submitted  that,  supposing  such  custom  to  have  prevailed, 
the  same  was  unreasonable,  illegal,  and  void  ;  and  the  prayer  of  the  bill  was,  that  the 
said  David  Lloyd  might  set  forth  whether  he  claimed  any  title  to  or  interest  in  the 
tithes,  which  were  the  subject  matter  of  this  suit,  and  that  tlie  said  Stephen  i'ugli. 
and  the  Appellant  might  be  decreed  severally  to  account  with  the  Respondent  Edward 
Meredith  for  the  value  of  the  same  tithes,  and  pay  to  him  what  upon  such  account 
should  appear  to  be  due. 

By  his  answer,  filed  on  the  12th  of  June  1827,  the  Appellant,  ,adinitting  his  oecupa- 
t)on  of  the  lands  in  question,  and  admitting  the  Respondents'  title  to  a.  moiety  of 
the  tithes  submitted  to  account,  if  the  Respondents  should  establish  their  claim  to 
tlie  entirety.  But  the  Appellant,  among  other  things,  alleged,  that  the  manor  of 
(idllnn  comprised  divers  townships  and  parts  of  townships  in  the  county  of 
Radnor,  and,  amongst  others,  the  whole  of  tlie  several  townships  of  GoUon  and 
Kefn  Pawl,  and  that  this  manor  was  in  ancient  times  a  parish  of  itself,  and  still  wa.s 
o  in  fact,  although  the  same,  in  modern  times,  had  by  reputation  been  considered  to 
be  within  the  parish  of  Llanbister,  and  other  adjoining  parishes:  that  one  moietj' 
of  the  tithes,  as  well  great  as  small,  )'early  arising  in  tlie  whole  or  most  parts  of  the 
manor  of  [4]  Gollon.  and  in  particular  in  the  parts  thereof  which  comprise  the  town- 
ships of  Gollon  and  Kefn  Pawl,  belonged  to  the  monastery  of  Cwmhir  before  and  at 
the  time  of  the  dissolution  of  that  monastery,  to  which  also  the  manor  of  Gollon  and 
the  Appellant's  farm  and  lands,  with  the  common  appurtenant  thereto,  also  belonged  ; 
that  the  said  manor,  etc.,  and  the  said  moiety  of  tithes,  upon  the  dissolution  of  the 
monastery,  came  to  the  Cro'wn  ;  and  now  belong  to  the  Appellant  by  a  title  derived 
from  and  under  a  grant  or  grants  of  King  Henry  the  Eightli :  that  for  many  years 
past  tlie  lessees  of  tlie  prebendaries  of  Llanbister  had  received  one  moiety  of  the 
tithes  arising  in  those  parts  of  the  manor  of  Gollon  which  comprised  the  townships 
of  Gollon  and  Kefn  Pawl,  and  which  in  modern  times  had,  by  reputation,  been  con- 
sidered to  be  within  the  parish  of  Llanbister,  and  particularly  one  moiety  of  the 
tithes  of  the  Appellant's  said  farm  and  lands,  with  the  said  rights  of  common  appur- 
tenant thereto  ;  and  the  Appellant  alleged  tliat  certain  tithes  were  satisfied  by  the 
payment  of  moduses  or  customary  payments,  within  the  parish  of  Llanbister;  that 
the  lessees  of  the  said  prebendaries  had  received  the  moiety  of  tithes  within  those 
parts  of  the  manor  of  Gollon  which  comprise  the  townships  of  Gollon  and  Kefn  Pawl, 
upon  the  footing  of  the  said  moduses  or  customary  payments  ;  and  tliat  as  to  one 
estate  within  the  township  of  Gollon  they  had  received  the  sum  of  13s.  4d.  as  a 
modus  or  customary  payment  in  satisfaction  of  all  the  tithes  which  they  claimed  to 
receive  of  and  from  such  estates. 

The  vicar,  Mr.  David  Lloyd,  by  his  answer  said  that  he  did  not  claim  any  tithes 
from  the  townships  of  Gollon  and  Kefn  Pawl. 

The  only  documentary  evidence  produced  on  the  [5]  part  of  the  Respondents  was 
a  terrier  from  the  registry  of  the  Archdeacon  of  Brecon,  within  whose  archdeaconry 
the  parish  of  Llanbister  is"  situate,  made  on  tlie  17tli  of  March  1720.  and  renewed  and 
confirmed  and  signed  by  the  vicar,  curate,  churchwardens,  and  seventeen  of  the 
principal  parishioners  of  Llanbister  on  the  4th  of  October  1757.  The  following  are 
among  the  most  important  of  its  contents:  Easter-offerings  are  payable  to  the  vicar 
by  every  inhabitant  of  the  parish,  and  fourpence  is  payable  yearly  to  the  parish  clerk 
or  sexton  by  every  housekeeper  in  the  parish  "  who  farms  (lands  of  the  value  of)  40s. 
]ier  annum,  or  keepes  a  team  ;"  the  tenth  of  aU  corn  and  grain  raised  in  tlif  srud 
parish,  except  within  f/ie  manor  of  GoUon,  is  due  in  kind,  and  other  articles  are 
titheable  in  a  customary  manner  ;  "  but  in  tliat  parte  of  the  said  parishe  which  is 
in  the  said  lordship  or  manor  of  Golon,  being  abbey  lands,  there  is  but  the  moiety 
or  one  halfe  parte  of  all  the  tithes  before  mentioned  due  and  payable  by  the  riistoin 
of  tlie  said  manor." 

Three  witnesses  proved  the  payment  by  them,  and  by  others  within  their  memory, 
of  full  rates  and  tithes  in  respect  of  lands  situated  within  the  manor  of  Gollon. 
These  were  paid  to  the  parish  of  Llanbister,  and  the  witnesses  were  present  at  the 
parish  meetings  of  Llanbister  in  right  of  these  lands. 
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The  Appellant  gave  in  evidence  royal  charters  of  King  John,  King  Heni-y  the 
Third,  and  King  Edward  the  Third,  whereby  the  Abbey  of  Cwmhir,  instituted  for 
monks  of  the  Cistercian  order,  was  endowed  with  {inter  alia)  the  manor  of  "  Gollon," 
and  lands  called  Kefu  Pawl  ;  but  no  mention  was  made  of  a  parish,  rectory,  or  church 
of  GJoUon  or  Llanbister,  or  of  any  other  parish,  rectory,  or  church,  or  of  tithes,  or  a 
moiety  or  other  portion  of  tithes. 

[6]  From  an  entry  in  a  book  lodged  in  the  British  Museum,  it  appeared  that,  by 
a  charter  of  1"28.'!,  a  collegiate  church  of  Abergwylly  was  founded  for  secular  priests, 
and  endowed  with  several  advowsons,  among  which  was  "  the  church  of  Llanbister." 

From  anotlier  entry  it  appeared,  tliat  by  a  charter  of  1299,  six  advowsons  were 
gi  anted  by  the  Crown  to  the  Bishop  of  St.  David's,  to  be  by  him  annexed  to  the 
churches  of  Abergwylly  and  St.  David's:  one  of  the  six  was  called  the  church  of 
"  KoIIan." 

From  other  entries  it  might  be  collected  that  Abergwylly  was  shortly  afterwards 
united  to  and  merged  in  the  cathedral  church  of  St.  David's,  and  tliat  in  the  year 
1335  the  church  of  Llanbister  was  constituted  a  prebend  for  the  chancellor  of  that 
cathedral. 

The  Appellant  insisted  that  "  Kollan  "  must  have  been  identical  with  "  Gollon," 
and  have  signified  the  advowson  of  a  parish  comprising  the  lands  in  question. 

The  Appellant  also  put  in  a  minister's  account  from  Michaelmas,  in  the  thirtietli 
year  of  King  Henry  the  Eighth,  to  the  Michaelmas  following,  of  the  "  lordships, 
manors,  lands  and  tenements,  and  other  possessions  whatsoever,  as  well  temporal 
as  spiritual,  belonging  to  the  monastery  of  Cwmhir,  which  had  been  dissolved  in  the 
twentieth  year  of  the  reigning  king.  The  demesne  lands  were  mentioned  as  demised 
to  John  Turner,  gentleman,  at  the  yearly  rent  of  10s. :  under  the  head  of  "  rents  in 
Gollon,"  were  sjjecified  eighty-one  tenements,  let.  to  different  tenants,  as  rents  amount- 
ing to  £17  lis.  7d.,  which,  witli  18s.  8d.  for  the  rent  of  twenty-eight  bushels  of  oatmeal, 
price  of  bushel  8d.,"  made  the  total  of  rents  in  Gollon  £18  13s.  3d.:  among  the 
tenements  in  Gollon  were  "  Keven  }'  Pawle,"  in  the  tenure  of  Tevan  David  ap  Tevaii, 
at  the  yearly  rent  of  3s.  4d. ;  and  another  [7]  "  Keven  y  Pawle,"  in  the  tenure  of 
Meredith  David  Phillips,  at  tlie  yearly  rent  of  5s.  4d. :  no  mention  was  made  of 
tithes,  or  a.  moiety  or  other  portion  of  tithes,  or  any  composition  in  lieu  of  tithes. 

By  a  royal  grant  of  28th  July  1545,  the  site  and  demesne  lands  of  the  abbey 
tenements  in  Gollon  were  let  at  rents  partly  in  money  and  partly  in  oatmeal.  There 
was  another  grant  by  King  Henry  the  Eighth,  in  the  thirty-eighth  year  of  his  reign, 
to  George  Owen  and  John  Bridges,  of  other  parts  of  the  possessions  of  tlie  dissolved 
abbey  ;  viz.  the  manor  of  Gollon  and  certain  parcels  of  land  in  the  town,  fields,  or 
parish  {villa,  carnpis,  sen  parochia,)  of  Gollon.  But  by  neither  of  the  two  last- 
mentioned  instruments,  nor  by  the  following  documents  which  were  also  put  in 
evidence,  was  a  grant  made  of  any  rectory  or  tithes. 

A  licence,  granted  by  King  Edward  the  Sixth,  in  the  first  year  of  his  reig^n,  for 
persons  claiming  under  the  grant  of  37  Hen.  VIII.,  to  alienate  the  premises  thereby 
granted,  which  were  mentioned  to  be  situate  in  the  parishes  of  Llanbister,  Gollon, 
and  Cwmhir. 

An  inquisitio  post  mortem  in  tlie  second  year  of  Queen  Elizabeth,  on  the  death  of 
John  Williams.  The  manor  of  GoUon,  the  site  and  demesne  lands  of  the  dissolved 
monastery,  and  divers  tenements  in  Gollon,  were  among  the  property,  of  which  he  is 
said  to  have  died  seised. 

An  indenture  of  covenant,  dated  7th  May  1565,  whereby  Nicholas  Williams  cove- 
nanted to  convey  and  assure  to  William  Fowler  and  his  heirs,  the  manor  of  Gollon, 
the  site  and  demesne  lands  of  the  monastery,  and  divers  tenements  in  Gollon. 

An  indenture  of  feoffment,  dated  25th  May  1565.  whereby  the  same  were  conveyed 
nnd  assured  accordingly. 

[8]  A  licence,  granted  by  Queen  Elizabeth,  in  the  eighth  year  of  her  reign,  for 
Nicholas  Williams  and  Mably  his  wife,  to  alienate  the  manor  of  Gollon,  the  site  and 
demesne  lands  of  the  dissolved  monastery,  and  divers  tenements  in  Gollon,  to 
rt'illiam  Fowler  and  Edward  Herbert,  and  their  heirs. 

Extract  from  the  Parliamentary  Surveys  of  ecclesiastical  benefices,  made  during 
the  Commonwealth  in  England,  (a.d.  1648 — 1658),  beginning  thus:  'All  that  pre- 
bend or  parsonage  of  Llanbister,  in  the  county  of  Radnor,  together  with  all  tything, 
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coine.  fruits,  offerings,  oblations,  porcons  of  tj^i,  commodities,  emoluments,  ad- 
vantages, issues,  p'fitts,  and  hereditaments  whatsoever  or  wheresoever." 

Title  of  the  terrier  of  17th  March  1720,  and  4th  October  1757,  before  produced 
on  thf  part  of  the  Respondents  in  tlie  following  words,  viz.  "  A  true,  full,  and  perfect 
terrier  of  the  vicarage  house,  outhouses,  buildings,  glebe-lands,  and  of  all  and  all 
manner  of  tithes,  and  rat«  tithes,  portions  of  tithes,  and  all  other  profits,  dues,  duties, 
and  customs  belonging  and  paid  unto  the  prebendary  and  vicarage  of  Llanbister." 

Leases  granted  by  the  Fowler  family  :  one  in  tlie  1734,  one  in  1754,  two  in  1755, 
one  in  1764,  of  the  lands  in  question,  described  as  situate  in  the  parish  of  Llanbister. 
at  certain  money  rents,  together  with  tithes  of  kids,  geese  and  pigs,  formerly  paid 
to  the  monastery  of  Cwmhir,  or  with  other  chapel  dues. 

Two  presentations,  by  the  Fowler  family,  to  the  curacy  of  the  abbey  chapel,  de- 
scribed as  in  the  parish  of  Llanbister. 

Accounts  of  stewards  of  the  Fowler  family,  showing  the  receipt  of  pigs,  poultry, 
and  other  chapel  dues. 

Record  of  proceedings  in  the  court  of  the  Archdeacon  of  Brecon,  by  a  curate  of 
the  abbey  chapel,  in  [9]  the  year  1791,  to  recover  chapel  dues  from  an  inhabitant  of 
the  upper  division  of  the  parish  of  Llanbister. 

Some  parol  evidence  was  given  as  to  the  limits  of  the  parish  of  Llanbister,  with 
a  view  to  show  that  the  upper  and  lower  divisions  had  been  in  all  respects  distinct 
and  separate  parishes.  The  witnesses  stated  that  the  manor  of  GoUon  extended  over 
seven  townships. 

The  township  of  GoUon  was  not  in  the  same  hundred  with  the  township  of  Kefu 
Pawl ;  but  these  townships  together  constituted  the  upper  division  of  the  parisli  of 
Llanbister. 

The  upper  division  had  from  time  immemorial  contributed  one-third  of  the 
expense  of  keeping  the  parish  church  in  repair. 

Shortly  after  the  dissolution  of  the  abbey  Cwmhir,  a  chapel  was  built  near  its 
site,  which  was  kept  in  repair  by  the  owners  of  the  abbey  estate  until  about  thirty- 
five  years  ago.  It  had  ever  since  been  repaired  at  the  expense  of  the  parish,  two 
divisions  contributing  in  the  same  proportion  as  for  repairing  the  parish  church. 
Each  division  maintained  its  own  poor. 

The  same  witnesses  spoke  to  the  fact  of  a.  twentieth  part  of  the  produce,  or  half 
ti'he  only,  having  been  paid  for  lands  in  the  townships  of  Gollou  and  Kefn  Pawl, 
and  for  the  rest  of  the  lands  in  the  manor  of  GoUon,  excepting  for  the  abbey  farm, 
which  paid  a  modus  of  1.3s.  4d.  a  year,  and  excepting  for  lands  in  the  parish  of 
Saint  Harmon,  which  paid  full  tithes. 

The  Reverend  John  Picton  George  considered  the  district  or  place  called  Gollon, 
in  the  county  of  Radnor,  to  be  a  parish  of  itself,  and  such  was  the  general  reputation. 
B  -t  he  did  not  remember  to  have  heard  any  old  person,  now  deceased,  express  any 
oj.  inion  or  belief  on  the  subject  one  way  or  the  otlier. 

[10]  The  cause  came  on  to  be  heard  before  the  Right  Honourable  Sir  William 
Alexander,  then  Lord  Chief  Baron,  in  January,  May  and  June  1830.  His  judgment, 
in  substance,  was,  that  tlaere  was  no  evidence  of  a  legal  origin  for  the  apportionment 
of  the  tithes,  although  the  custom  seemed  to  be  one  of  considerable  antiquity,  and  he 
therefore  decreed  an  account. 

This  decree  the  Appellant  contended  should  be'  reversed,  for  the  following  among 
o-her  reasons : 

It  appeared  from  the  grant  of  King  Edward  I.  to  David,  Lord  Bishop  of  St. 
David's,  1299,  that  there  was  a  church,  and  consequently  a  parish,  of  KoUan,  (Gol- 
lon) in  the  diocese  of  St.  David's  at  that  time.  And  the  grant  of  King  Heni-y  VIII. 
to  George  Owen  and  John  Bridges,  37  Henry  VIII.,  of  the  manor  of  Gollon,  and  the 
license  of  King  Edward  VI.  to  George  Owen  to  alienate  tlie  manor  of  Gollon  to  John 
Williams  and  John  Gresham,  1st  Edward  VI.,  and  tlie  covenant  by  Nicholas  Williams 
to  convey  the  manor  of  Gollon  to  William  Fowler  and  Edward  Herbert,  all  used  the 
terms,  "  parish  of  Gollon,"  so  that  it  must  be  inferred  from  these  documents  that  the 
manor  of  Gollon,  at  the  date  of  these  various  instruments,  constituted  a  parish  of 
h  elf,  and  was  no  part  of  the  various  parishes  within  which  it  had  been  reputed  in 
modern  times  to  be  situate. 

The  townships  of  Gollon  and  Cefn  Pawl,  although  reputed  in  modern  times  to  be 
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part  of  the  parish  of  Llanbister,  yet  were  treated  as  a  separate  division  of  the 
parish,  were  separately  perambuiated,  had  a  separate  churchwarden,  levied  by 
themselves  a  fixed  proportion  of  the  church  rate,  and  maintained  their  poor  separately 
from  the  other  division  of  the  parish. 

The  chapel  of  abbey  Cwnihire  had  the  parochial  rights  of  baptism,  burial  and 
marriage  belonging  to  it.  [11]  Baptisms  and  burials  stiU  took  place  there,  but 
marriages  had  not  been  solemnized  in  it  of  late  years. 

It  appeared  from  the  deeds  of  agreement  with  the  convents  of  Strata  Florida  and 
Alba  Landa,  that  it  was  not  unusual  in  the  diocese  of  St.  David's  for  monastic  bodies 
to  enjoy  a  part  of  the  tithes  of  their  own  lands.  The  abbey  of  Cwmhir  was  of  the 
same  order  (the  Cistercian)  as  the  convents  of  Strata  Florida  and  Alba  Landa, 

That  the  abbey  of  Cwmhir  was  seised  of  part  of  the  tithes  of  its  own  lands,  might 
be  inferred:  1.  From  the  minister's  accounts  of  tlie  possessions  of  the  abbey,  30 
and  31  Henry  VIII..  (purporting  to  be  an  account  of  its  possessions,  temporal  as 
well  as  spiritual.)  where  the  reservation  of  28  bushels  of  oatmeal  from  its  lands  in  the 
manor  of  Gollon,  valued  at  18s.  8d.,  being  one>-twentieth  of  the  whole  value  of  the 
lands,  (including  the  oatmeal)  £18  13s.  4d.  pointed  out  strongly  tliat  the  oatmeal 
was  a  payment  in  respect  of  the  abbey's  moiety  of  the  tithes  of  its  lands  in  the  manor 
of  Gollon.  2.  From  the  mention  of  "  tithes,"  in  some  of  the  title  deeds  of  the  Fowler 
family.  3.  From  the  reservation  of  certain  titlies  in  tlie  leases  granted  by  the 
Fowler  family  of  lands  within  tlie  manor  of  Gollon,  part  of  the  possessions  of  the 
abbey,  "  as  the  same  had  been  accustomed  to  be  paid  to  the  abbots  of  the  monastery  of 
Gwmhir."  4.  From  the  payment  of  chapel  dues  from  this  land  which  had  belonged 
to  the  abbey  of  Cwmhir,  to  the  Fowler  family,  but  which  chapel  dues  for  many  years 
past  had  been  received  by  the  curate  of  the  chapel.  These  chapel  dues  might  be  a 
render  in  lieu  of  the  oatmeal  mentioned  in  the  minister's  accounts;  that  the  render 
was  of  a  spiritual  nature  appeared  from  tlie  proceedings  in  the  Ecclesiastical  Court 
lO  enforce  the  payment  of  it. 

[12]  The  nomination  of  the  curate  to  the  chapel  of  Cwmhir  by  the  Fowler  family, 
was  a  proof  of  its  independence  of  the  parish  of  Llanbistei,  and  of  an  appropriation  of 
tithes  to  the  abbey  of  Cwmhir,  tO'  whose  possessions  the  Fowler  family  succeeded, 
such  nominations  properly  belonging  to  those  tO'  whom  the  tithes  were  appropriated. 
The  nomination  to  the  chapel  should  have  been  in  the  prebendary  of  Llanbister  if 
it  was  a  chapel  belonging  to  that  parish. 

The  non-render  of  one  moiety  of  the  tithes  of  Gollon  and  Cefn  Pawl  to  the  pre- 
bendary of  Llanbister,  as  far  back  as  any  history  went,  was  undisputed,  and  the 
withholding  of  one  moiety,  whilst  the  other  moiety  was  paid,  was  veiy  different  from 
a  mere  non-render  of  any  titlies  which  might  be  supposed  to  have  arisen  from  neglect 
or  accident.  The  payment  of  one  moiety  of  tithes  excluded  the  possibility  of  any 
supposition  of  neglect  or  accident.  There  must  have  been  a  legal  foundation  for 
the  withholding  of  the  other  moiety:  and  where  there  was  much  evidence  that  the 
manor  of  Gollon  was  formerly  a  parish  of  itself,  and  that  the  abbey  of  Cwmhire 
was  owner  of  one  moiety  of  the  tithes  of  the  manor  of  GoUon,  the  law  would  be  anxious 
to  refer  the  withholding  of  tlie  last  moiety  of  titlies  to  these  foundations,  or  one  of 
them. 

The  language  of  the  terriers  of  Llanbister  and  Llandewy,  Istradenny,  and  of  the 
Parliamentary  survey,  favoured  the  notion  of  the  prebendary  of  Llanbister's  being 
a  mere  portionist  of  tithes  in  the  manor  of  Gollon. 

The  Respondents  argued  that  the  decree  ought  to  be  affirmed  for  the  following 
reasons  : 

Because  the  Appellant  admitted  tliat  "  in  modern  times  "  the  lands  in  question 
had,  by  reputation,  been  considered  to  be  "  within  the  parish  of  Llanbister,"  [13] 
and  failed  to  prove  that  they  are  not  so  in  fact.  The  Appellant  had  not  attempted 
to  show,  in  conformity  with  his  answer,  that  the  lands  lay  within  a  parish  commen- 
srrate  with  the  manor  of  Gollon  ;  and  if  from  the  eividence  a  probability  arose  that 
the  Upper  or  Gollon  division  of  Llanbister  (which  was  a  small  portion  only  of  tlie 
manor  of  Gollon)  was  once  a  distinct  parish,  a  stronger  probability  followed  that  it 
was  incorporate  with  Llanbister  at  a  very  remote  period  :  no  trace  was  discernible 
of  a  chapel  having  on  such  an  union  been  endowed  with  tithes  ;  on  the  contrary,  the 
present  Abbey  Cwmhir  chapel  appeared  to  have  been  built  by  a  landlord  for  the 
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convenience  of  his  tenants  residing  at  a  considerable  distance  from  their  parish 
church,  in  substitution  of  a  monastery  recently  dissolved,  at  which  they  had  been 
accustomed  to  attend  divine  service;  it  remained  a  simple  donation  in  his  family 
until  augmented  by  Queen  Anne's  bounty;  and  its  minister  appeared  to  liave  been 
supported  originally  by  indirect  and  subsequently  by  direct  contribution  of  the 
tenants  for  whom  it  was  designed. 

Having  baptism  and  sepulture  (originally  conceded  as  must  be  presumed  by  tlie 
v'car  with  the  consent  of  the  bishop  and  patron),  this  might  be  a  parochial  chapel; 
and  with  regard  to  spiritual  concerns,  such  a.  chapel  was  scarcely  distinguishable 
from  a  church;  but  its  temporal  appendages  were  widely  different:  the  curate  of 
such  a  chapel  was  not  entitled  to  tithes  of  common  right,  though  capable  of  holding 
them  by  actual  endowment,  and  was  more  frequently  (as  in  the  present  instance) 
supported  by  a  temporal  revenue.  The  inhabitants  of  a  district,  by  exclusively 
frequenting  a  parochial  chapel  and  keeping  it  in  repair,  were  not  rendered  less 
chargeable  for  repairs  of  the  mother  church  (Anon.  17.  Tin.  576.  pi.  9.),  nor  by 
maintaining  the  capellan  at  their  sole  [14]  charge  were  they  relieved  from  rendering 
tithes  to  the  incumbent  of  the  church.  Accordingly,  the  inhabitants  of  the  townships 
of  Gollon  and  Kefn  Pawl  had  always  been  subject  to  compulsory  church  rates,  and  to 
payment  of  tithes,  both  great  and  small,  to  tlie  rector  or  vicar  of  Llanbister.  Whether 
the  proper  quantum  of  tithes  had  been  paid  was  a  point  to  be  separately  considered. 
The  appointment  of  distinct  officers  and  the  levying  of  distinct  rates  for  different 
divisions  of  the  parish,  the  maintenance  of  its  own  poor  by  each  division,  and  the 
consequent  removal  of  paupers  from  one  to  the  other,  were  not  peculiar  to  Llanbister. 
Such  arrangements  were  authorized  by  the  statute  13  and  14  Car  2.  and  12.,  and  had 
been  repeatedly  recognised  and  sustained  by  courts  of  law. 

In  Llanbister,  sacramental  bread  and  wine  for  the  church  were  provided  :  and 
Easter  dues  to  the  vicar,  and  a  salary  to  the  parish  clerk,  were  paid  by  parishioners, 
without  regard  to  the  district  or  division  in  which  they  resided,  and  the  parish 
accounts  were  settled  at  general  meetings  of  parishio'ners. 

The  Appellant  had  failed  to  prove  that  the  abbey  Cwmhir  was  endowed  with  a 
moiety  of  the  tithes  in  question. 

The  charters  of  endowment  had  been  produced,  and  not  found  to  contain  tithes, 
or  any  property  of  which  tithes  were  a  fruit  :  and  on  the  dissolution  of  the  abbey,  no 
tithes  were  among  its  possessions,  of  which  an  account  was  rendered  by  the  proper 
minister  to   King   Henry   VIII. 

The  Appellant  had  failed  to  prove  a  title  in  himself  to  a  moiety  of  the  tithes  in 
question. 

The  Appellant's  claim  (which  is  propounded  with  some  uncertainty)  seemed  to 
wear  a,  double  asjject,  i.e.  [15]  he  claimed  to  be  either  seised  of  the  impropriate  rectory 
of  a  parish  distinct  from  Llanbister,  or  entitled  to  a  portion  of  the  tithes  in  the 
parish  of  Llanbister. 

The  same  evidences  of  title  were  necesary  to  an  impropriate  rectory  as  to  an  ad- 
vowson. 

Still  more  strict  proof  was  required  of  a  title  to  a  portion  of  tithes.  To  establish 
a  composition  real  or  exchange  of  tithes  for  other  property,  and  a  fortiori,  to  estab- 
lisli  an  alienation  of  tithes  witjiout  recompence,  either  the  original  deed  must  be 
produced,  or,  generally  speaking,  evidence  must  be  given  of  its  having  once  existed. 
Such  evidence  had  never  been  dispensed  with,  unless  where  a  deed  of  alienation 
might  be  presumed  from  a  chain  of  conveyances  reaching  back  for  centuries. 
But  the  Appellant  had  no  muniments  of  titles  at  all. 

Grants  of  King  Henry  VIII.,  dated  28th  July  1545,  and  8th  October  1546,  were 
the  avowed  bases  of  his  claim  ;  and  supposing  the  Crown  to  have  been  (though  it  did 
not  appear  to  have  been)  seised  of  the  rectory  of  a  distinct  parish,  within  which  the 
Appellant's  lands  were  situated,  or  of  a  portion  of  the  tithes  of  Llanbister  parish, 
neither  of  the  royal  grants  contained  words  sufficient  to  convey  such  property  to 
the  grantees. 

The  grantees  themselves  were  not  considered  entitled  to  a  rectory  or  to  a  moiety 
of  tithes  :  for  the  licenses  to  alien  which  they  obtained  did  not  include  property  of 
either  kind,  nor  was  any  such  found  among  their  possessions  when  inquisitions  were 
taken  on  tlieir  decease. 
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As  far  as  appeared  on  the  title  deeds  produced,  none  of  the  parties  from  whom 
the  Appellant  derived  title  ever  made  the  moiety  of  tithes  now  claimed,  or  any  rec- 
tory or  tithes  whatsoever,  the  subject  of  a  settlement,  will,  mortgage,  or  other  con- 
veyance. 

[16]  Though  the  Respondents,  and  those  under  whom  they  claim,  had  been  accus- 
tomed to  receive  a  moiety  only  of  their  legal  dues,  such  a  custom,  being  essentially 
unreasonable,  was  not  obligatory. 

The  witnesses  spoke  to  usage  only,  indeed  parol  evidence  could  extend  no  further, 
and  there  was  no  written  evidence  of  a  right  to  retain  a  moiety  of  the  tithes  in 
question,  excepting  a  terrier,  which  distinctly  state  such  retention  to  be  warranted 
only  "  by  the  custom  of  the  manor." 

A  clue  to  the  origin  of  this  custom  was  afforded  by  eividence  of  the  district  over 
which  it  extends  having  been  "  abbey  lands,"  immediately  circumjacent  to  a  monas- 
tery: as  the  monks  might  without  difficulty  have  occupied  these  lands,  and  would 
have  held  them  exempt  from  tithes  dum  pnipiis  manibas  excolebantur,  it  was  not 
unreasonable  for  them  to  stipulate  with  the  incumbent  of  the  parish  that  their 
tenants  should  be  subjected  to  half  tithe  only;  such  an  arrangement,  once  made,  was 
likely  to  grow  into  an  immemorial  custom,  and  as  the  manor  belonged  to  the  monas- 
tery, the  practice  of  the  abbot  and  his  tenants  would  be  "  the  custom  of  the  manor." 

Such  motives  might  not  operate  universally  among  the  incumbents  of  the  noigh- 
bouring  parishes :  thus  the  rector  of  St.  Harmon's,  under  a  conviction  that  the  monks 
could  not  conveniently  cultivate  lands  in  his  parish,  might  refuse  to  narrow  his  legal 
right. 

The  Lord  Chancellor  :  No  doubt  whatever  can  be  entertained  as  to  this  case.  My 
opinion  coincides  in  almost  all  matters  with  that  expressed  by  the  Lord  Chief  Baron 
Alexander.  The  question  here  arises  between  the  parson,  prebend  of  Llanbister,  who 
is  also  rector  of  the  parish  as  it  now  exists,  including  GoUon,  and  the  owners  of  the 
lands  of  GoUon,  who  refuse  to  [17]  pay  more  than  one  twentieth  of  the  annual  pro- 
duce of  their  lands,  etc.,  in  the  way  of  tithes,  alleging  that  they  never  have,  at  any 
time,  paid  more  than  one  twentieth,  or,  in  other  words,  that  no  payment  of  tithes  has 
been  claimed  as  due  from  those  inhabitants  to  that  parson.  This  is  not  as  it  has 
been  put  at  the  bar ;  a  case  of  peculiar  hardship  upon  the  inhabitants  :  the  hardship 
is  necessarily  incident  to  such  cases.  You  cannot  prescribe  for  a  custom  /le  non 
decimando  where  the  parson  has  a  right  to  tithes ;  so  that  the  mere  non-payment  set 
up  here  goes  for  nothing.  In  no  one  case  can  a  question  arise,  nor  can  any  ease 
come  before  the  Court,  where  it  could  be  proved  that  in  no  one  instance  since  1189 
has  there  been  a  perception  of  tithes.  No  man  in  his  senses  would  think  of  resisting 
a  claim  of  tithes  on  such  grounds  alone;  for  by  tlie  law  of  the  land  one  single  pay- 
ment would  be  sufficient  to  establish  the  claim  in  the  face  of  all  the  other  non-pay- 
ments. That  is  the  whole  of  the  matter  in  which  I  find  fault  with  the  judgment,  that 
it  puts  the  case  as  a  question  of  fact.  The  Appellants  must  know  that  a  custom  of 
only  paying  one^twentieth  instead  of  one-tenth  is  bad  in  law,  and  must  be  rank  as  a 
modus  ;  and  they  are  bound  to  explain  how  that  custom  w-as  founded,  and  to  give 
its  legal  origin  and  commencement.  It  is  said  tliat  it  might  originate  in  one  of  two 
ways ;  my  remark  on  that  is,  that  that  cannot  be  so,  for  one  of  these  two  ways  is 
worth  nothing  unless  the  other  is  established.  They  first  say  that  Cefn  Pawl  formerly 
belonged  to  a  separate  parish,  and  that  the  parson  of  Llanbister  was  but  a  portioner 
in  the  adjoining  parish  of  Gollou,  and  that  he  quasi  parson  of  Llanbister,  can  only 
prove  his  rights  co-extensive  with  the  usage,  though  he  is  pai-son  of  Llanbister,  which 
now  includes  Gollon  by  union.  The  second  is,  that  the  abbey,  as  it  is  called,  of  [18] 
Cwmhire,  has  always  had  the  pioiety  of  the  tithes  of  Gollon.  This  second  point 
would  be  good,  for  it  would  account  for  the  parson  of  Llanbister  only  having  a  right 
to  a  portion  of  the  tithes.  But  I  do  not  see  that  the  Appellants  prove  how  Gollon  has 
only  paid  part  of  the  tithes,  for  they  leave  the  residue  unaccounted  for,  and  this 
proof  ought  to  be  strictly  given,  for  tithes  are  an  undivided  thing.  They  cannot  get 
off  paying  tithes  by  showing  that  one-twentieth  only  has  usually  been  paid,  for  they 
must  account  for  the  other  twentieth.  That  they  cannot  do  if  the  second  question  is 
excluded.  They  cannot  prevail  at  all  even  if  it  were  to  be  admitted  that  Gollon  was 
a  separate  parish,  and  that  those  places  which  are  now  called  Gollon  and  Cefn  Pawl 
were  separate  parishes.     The  fact  of  their  separation  does  not  prove  that  the  parson 
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of  Llanbister  was  only  entitled  to  a  portion  of  the  tithes  of  Gollon  ;  and  until  the 
Appellants  prove  that,  and  the  burden  of  proof  is  on  them,  they  cannot  succeed  in 
establishing  tlieir  exemption  from  payment  of  more  than  one-twentieth.  If  they 
can  show  that  the  abbey  of  Cwmhire  has  received,  in  any  capacity,  one-half  of  the 
tithes  of  Gollon  and  Cefn  Pawl,  that  would  aid  the  first  proposition,  and  would 
ai  count  for  what  had  become  of  the  other  part  of  the  tithes.  The  first  proposition 
is  either  unnecessary  or  superfluous:  it  is  unnecessary  if  it  does  not  assume  the 
second,  but  if  it  does,  it  is  superfluous.  It  ai)pears  to  me  that  the  evidence  does  not 
go  to  the  extent  required.  There  is  no  evidence  of  the  monastery  having  got  these 
tithes.  The  18s.  mentioned  in  tlie  case  was  a  money  payment,  and  might  have  been 
made  as  a  payment  of  rent,  or  for  anything  else;  there  is  nothing  to  show  that  it 
was  a  payment  strictly  on  account  of  tithes  ;  and  the  argument  raised  on  this  pay- 
ment is  one  of  pure  inference  alone.  The  [19]  monks  of  the  abbey  of  Cwmhire  were 
the  lords  of  the  manor  of  Gollon  :  there  might  have  been  a  chapelry  attached  to  that 
abbey.  As  it  frequently  happens  in  the  north  of  England,  it  might  be  that  Gollon 
might  have  been  synonymous  with  Llanbister,  for  sometimes  a  parish  gets  a  name 
from  a  leading  township,  and  that  is  likely,  as  the  abbey  itself  was  in  Gollon,  which 
was  properly  therefore  caput  baroniae,  and  it  is  remarkable,  in  confirmation  of  that 
supposition,  that  where  Gollon  is  mentioned  Llanbister  is  not,  and  where  Llanbister 
is  mentioned  Gollon  is  not.  But  though  they  might  have  been  at  one  time  separated, 
yet,  as  they  are  now  united,  that  does  not  lose  the  right  of  tlie  parson.  There  is 
every  testimony  of  their  having  been  united  ;  it  is  impossible  to  say  how  long.  The 
parson  of  a  united  parish  has  as  good  a  right  to  the  tithes  for  all  as  for  part ;  and 
to  say  that  he  has  not  received  them  means  nothing,  for  that  amounts  to  a  prescrip- 
tion de  non  decimandxj,  which  the  law  does  not  allow.  In  every  way  in  which  this 
question  can  be  viewed  with  reference  to  the  points  of  law,  there  cannot  be  any  dis- 
crepancy of  opinion.  I  shall  therefore  recommend  your  Lordships  to  affirm  the 
judgment  given  in  the  Court  below,  but  without  costs. 
Judgment  affirmed  accordingly. 


[20]  APPEAL. 

From  the  Court  op  Exchequer  Chamber. 

JOHN  DOE  on  the  several  demises  of  FRANCIS  HEARLE,  and  ANNA  MARIA 
HEARLE,  his  Wife,  and  of  the  said  FRANCIS  HEARLE,— P&wwiijf  in  Error: 
SUSANNA  JEMIMA  YilCK^,—Defeiulant  in  Error. 

[Mews'  Dig.  XV.  382.  S.C.  6  Bli.  N.S.  37  ;  8  Ring.  475  ;  1  M.  and  Scott,  759  ;  and,  in 
Court  below  suh  nom.  Doe  d.  Hearle  v.  Hicks,  1  Y.  and  J.  470.  Approved  of,  and 
acted  on,  in  Farrer  v.  St.  Catherine's  College,  Cambridge,  1873,  L.R.  16  Eq.  23  ; 
Langdale  v.  Briggs,  1873,  28  L.T.  N.S.  469  ;  Green  v.  Ti-ihe,  1878,  9  Cli.  D.  237 ; 
FoUett  V.  Pettman,  1883,  23  Ch.  D.  342  ;  French  v.  Hoey  [1899]  2  I.R.  at  p.  484  ; 
and  Leslie  v.  Rothes  (Earl  of)  [1894],  2  Ch.  499.  And  see  Wallace  v.  Seymour, 
1871,  I.R.  6  C.L.  196.] 

Where  there  is  a  clear  and  manifest  intention  to  devise,  it  is  incumbent  on  a 
party  alleging  a  revocation  by  a  codicil  to  prove  that  the  intention  to  revoke 
was  equally  clear  and  manifest:  if  there  was  only  a  reasonable  doubt,  the  first 
devise  ought  to  stand. 

A  testator  devised  his  copyhold  messuage,  called  Plomer  Hill  House,  with  the  ap- 
purtenances, to  trustees,  on  trust  for  his  wife  for  life,  and  subsequently,  by 
one  of  several  codicils  revoking  several  of  the  dispositions  made  by  his  said 
will  of  all  his  freehold,  copyhold  and  personal  estate,  he,  instead  of  such  dis- 
position, devised  all  his  freehold,  copyhold  and  personal  estate  to  his  daughter. 
— Held,  that  the  devise  of  the  estate  to  his  wife  for  life  was  not  affected  by  this 
codicil. — p.  20. 

This  was  an  action  of  ejectment  brought  in  the  Court  of  Exchequer,  in  Hilary 
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Term  1826,  for  the  recovery  of  a  copyhold  tenement  and  farm,  called  Plouier  Hill 
House,  with  the  appurtenances,  situate  in  the  manor  of  West  Wycombe,  in  the  county 
of  Buckingham.  The  declaration  contained  several  demises  by  Francis  Hearle,  and 
Anna  Maria  his  wife,  and  by  Francis  Hearle  alone,  on  the  loth  day  of  August  1825. 
The  defendant  pleaded  the  general  issue.  Tlie  cause  was  tried  at  Aylesbury,  at  the 
Spring  assizes  for  1826,  before  Mr.  Justice  Holroyd.  The  jury  found  a  special  ver- 
dict, stating  in  substance  that  John  Hicks  was,  at  the  time  of  making  his  will,  seised 
in  fee  of  certain  freehold  lands  in  Cornwall  and  Buckingham,  and  of  a  certain  copy- 
hold messuage  or  mansion-house,  lands  and  hereditaments,  with  the  appurtenances, 
called  Plomer  Hill  House,  being  the  premises  mentioned  in  the  declaration,  situate 
in  the  parish  of  West  Wycombe,  in  the  said  county  of  Bucks :  That  the  said  John 
Hicks,  on  the  4th  day  of  May  1821,  duly  made  and  published  his  will  in  writing, 
executed  and  attested  so  as  to  pass  real  estate,  and  which  will  (amongst  other  devises) 
contained  the  following  :  — 

[21]  "  In  the  first  place,  I  give  and  devise  all  that  my  copyhold  nxessuage,  etc. 
called  Plomer  Hill  House,  in  the  parish  of  West  Wycombe  aforesaid,  and  now  in  my 
own  occupation,  together  with  the  cottages  or  tenements  and  premises  thereunto  be- 
lon.;ing,  with  their  appurtenances,  unto  and  to  the  use  of  R.  B.  Slater,  the  Earl  of 
Cardigan,  Joseph  Holden  Strutt,  and  George  Farr,  their  lieirs  and  assigns,  upon 
trust  for  my  present  dear  wife  Susanna  Jemima.  Hicks  during  her  life  or  widowhood, 
or  until  she  shall  cease  to  reside  at  the  said  premises,  or  let  the  same,  or  permit  them 
to  be  occupied  by  any  other  person  than  herself,  she  paying  all  taxes  and  outgoings 
in  respect  thereof,  and  keeping  the  same  in  good  and  tenantable  repair  ;  and  from 
and  after  the  decease  or  second  marriage  of  my  said  wife,  or  on  her  ceasing  to  reside 
at  the  said  premises,  or  letting  the  same  to  or  permitting  them  to  be  occupied  by  any 
other  person  than  herself,  then  and  in  either  or  any  of  the  said  cases,  and  whichever 
of  the  said  events  shall  first  happen,  my  said  trustees,  their  heirs  and  assigns,  shall 
stand  and  be  seised  or  possessed  of  the  said  copyhold  hereditaments  and  premises,  witli 
the  appurtenances,  upon  and  for  sucli  trusts,  intents  and  purposes,  and  with,  under, 
and  subject  to  the  powers,  provisoes  and  declarations  as  (regard  being  had  to  the 
nature  and  quality  of  the  tenure  of  the  said  copyhold  premises)  will  best  or  nearest 
correspond  with  the  uses,  trusts,  etc.  hereinafter  expressed  and  declared  of  and  con- 
cerning tlie  residue  of  my  real  estates,  or  such  and  so  many  of  them  as  shall  be  then 
existing  undetermined  and  capable  of  taking  effect." 

That  on  the  10th  May,  the  15th  and  is'th  July,  and  14th  September,  1822,  the 
said  John  Hicks  added  codicils  to  his  will,  the  last  of  which  (the  only  one  im-[22]- 
portant  to  be  considered  in  this  case)  was  in  the  following  terms: 

And  I  do  make  and  add  this  further  codicil  to  my  will,  hereby  revoking  and 
making  null  and  void  several  of  the  dispositions  heretofore  made  by  me  in  my  said 
will  and  codicils  of  all  my  freehold,  copyhold  and  personal  estate  and  effects  of  all 
and  every  kind  and  description,  and  instead  and  in  the  place  of  such  devise,  disposi- 
tion and  bequest  thereof,  I  do  give,  devise  and  bequeath  all  and  every  my  freehold, 
copyhold  and  personal  estate  and  effects  of  every  kind  and  description  wliatsoever, 
and  wheresoever  situated,  unto  my  daughter  Anna  Maria  Hearle;  and  from  and  after 
the  determination  of  that  estate,  I  give,  devise  and  bequeath  the  same  unto  my 
grandson  John  Graves,  and  his  heirs,  in  strict  entail,  as  in  my  said  will  directed, 
with  this  additional  clause,  especial  and  positive  orders,  that  in  case  the  said  John 
Graves  should  not  be  thirty-one  years  of  age  at  the  time  my  said  estates  shall  devolve 
on  him  by  the  death  of  my  daughter,  that  he  shall  not  take  or  be  put  in  possession  of 
the  same  until  he  shall  have  attained  such  age  of  thirty-one  years,  but  that  the  rents 
and  profits  thereof  shall  accumulate  and  be  in  the  hands  of  my  trustees  for  the  use  and 
benefit  of  my  said  grandson  and  his  heirs;  and  in  failure  of  issue  of  the  said  John 
Graves,  I  order  that  my  said  estates  and  effects  shall  go  and  descend  as  is  by  my  said 
wiU  directed.  And  I  do  hereby  ratify  and  confirm  the  several  annuities  and  dona- 
tions by  me  in  my  said  will  and  former  codicils  given  and  bequeathed.  And  I  do 
further  give  and  bequeath  unto  my  dear  wife  Jemima  onei  otlier  annuity  of  one 
liundred  pounds  to  be  paid  her  in  like  manner  and  with  the  like  restrictions  as  the 
former  ones  given  her  by  my  will  and  codicils,  hereby  in  al'  other  respects  but  what 
is  above-mentioned  confirming  my  said  will  and  codicils. 

[23]  This  codicil  was  executed  so  as  tO'  pass  real  estate. 
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Joliii  Hicks  died  on  the  2l8t  day  of  June  1825,  seised  of  his  said  several  estates, 
without  revoking  or  adding  to  his  will,  except  as  appears  bv  the  said  codicils  respec- 
tively, leaving  liis  wife,  the  Defendant,  and  the  said  Anna  Maria  Hearle,  one  of  the 
lessors  of  the  Plaintiff,  him  surviving. 

The  question  for  the  consideration  of  the  Court  was,  whether  the  devise  contained 
in  the  will,  by  which  the  Plomer  Hill  estate  was  given  to  the  testator's  wife,  had  been 
revoked  by  the  terms  of  the  fourth  codicil. 

The  case  was  argued  in  the  Court  of  Exchequer  on  the  special  verdict  in  Michael- 
mas Term  1826  ;  and  in  Hilary  Term  1827  the  Court  gave  judgment  for  the  Plaintiff. 

In  Easter  Term  1827,  the  Defendant  below  brought  a  writ  of  error  in  the  Ex- 
chequer Chamber.  The  case  was  argued  before  that  court  in  the  following  vacation  ; 
and  in  Trinity  Term  1827  the  Court  reversed  the  judgment  of  the  Court  of  Exchequer. 

The  Plaintiff'  below  brought  his  writ  of  error  here,  praying  that  the  judgment  of 
the  Court  of  Exchequer  might  be  affirmed,  and  the  reversal  thereof  by  the  Court  of 
Exchequer  Chamber  reversed. 

The  case  was  argued  before  the  Judges  by  Sir  E.  Sugden  and  Mr.  Follett  for  the 
Appellant,  and  by  Mr.  Serjeant  Russel  and  Mr.  Patch  for  the  Respondent. 

Lord  Wynford  (who  presided  as  Deputy  Speaker) — I  am  always  glad,  my  Lords, 
to  see  the  Judges  in  this  House.  I  am  more  so  now,  as  I  was  one  of  those  who  advised 
this  judgment  in  the  Court  below,  so  that  if  they  had  not  been  here  I  should  certainly 
not  have  taken  this  seat.  His  Lordship,  after  having  stated  the  will  and  codicil, 
said,  the  question  for  your  Lord-[24]-ships  is,  what  effect  this  codicil  has  on  the 
devise  of  this  estate  in  the  will  :  and  for  the  purpose  of  deciding  that,  I  shall  move 
that  this  question  be  put  to  the  Judges — Whether,  according  to  the  true  construction 
of  the  will  and  codicil  as  above  set  forth,  the  devise  of  the  Plomer  House  Estate  was 
revoked  by  the  fourth  codicil? 

The  Judges  took  time  to  consider  the  question. 

Lord  Chief  Justice  Tindal  afterwards  delivered  (25tli  May),  on  their  behalf,  a 
judgment,  of  which  we  have,  by  his  Lordship's  favour,  received  the  following 
authentic  copy : 

My  Lords,  tlie  question  which  your  Lordships  have  been  pleased  to  propose  to 
His  Majesty's  Judges  is  this;  whether,  according  to  tlie  true  construction  of  the  will 
and  codicils  which  have  been  stated  upon  this  appeal,  the  devise  in  the  will  of  the 
testator's  copyhold  messuage  or  mansion-house,  barns,  stables,  buildings  and 
pleasure-grounds,  lands  and  hereditaments,  called  tlie  Plomer  Hill  Estate,  was 
revoked  by  the  fourtli  codicil:  and  upon  this  question,  though  it  must  be  admitted 
to  be  difficult  to  draw  any  certain  conclusion  as  to  tlie  intention  of  the  testator,  the 
opinion  which  we  have  formed,  upon  the  best  consideration  of  tlle^se  instruments, 
is,  that  the  devise  in  the  wiU  above  specified  was  not  revoked  by  the  fourth  codicil. 
The  general  principle  upon  which  this  ojiinion  proceeds  may  be  stated  thus: — The 
testator  does  by  his  will  show  a  clear  and  manifest  intention  to  devise  the  Plomer 
Hill  Estate  to  his  wife  for  life,  or  during  her  widowhood.  If  such  devise  in  the 
will  is  clear,  it  is  incumbent  on  those  who  contend  it  is  not  tO'  take  effect  by  reason 
of  a  revocation  in  the  codicil  to  show  that  the  intention  to  revoke  is  equally  clear  and 
free  from  doubt  as  the  original  intention  to  devise;  for  if  [25]  there  is  only  a 
reasonable  doubt  whether  tlie  clause  of  revocation  was  intended  to  include  the 
particul.ar  devise,  tJien  such  devise  ought  undoubtedly  to  stand.  My  Lords,  it  is 
the  opinion  of  my  learned  brothers  and  myself,  that  the  clause  of  revocation,  con- 
tained in  the  fourth  codicil,  does  not  a.pply  tO'  the  devise  in  question  with  such  clear- 
ness and  certainty  as  to  Operate  as  a  revocation  of  that  plain  and  explicit  devise  con- 
tained in  the  will.  In  this  general  conclusion  we  all  agree;  but  it  is  scarcely  to  be 
expected  tliat,  in  the  discussion  of  a  question  of  this  nature,  we  should  all  arrive  at 
the  same  conclusion  upon  grounds  precisely  tlie  same.  In  stating,  therefore,  to  your 
Lordships  tliose  grounds  upon  which  I  h.ave  formed  tlie  oipinion,  not  simply  that 
there  is  no  clear  intention  to  revoke  the  devise,  but  that,  upon  the  proper  construction 
of  the  codicil,  tlie  clause  of  revocation  does  not  apply  tO'  this  particular  devise,  I 
cannot  undertake  to  say  I  am  expressing  tJie  opinion  of  all  my  learned  brothers  in 
each  particular  reason  which  I  may  advance,  although  in  most  of  those  reasons  all 
concur,  and  I  am  not  aware  that  there  is  any  material  dissent  or  diversity  of  opinion 
in  respect  tO'  any.     That  the  testator  not  only  intended  to  devise  to  his  wife  the 
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enjoyment  of  the  house  and  premises  in  which  he  lived  during  her  life  or  widow- 
hood, but  that  it  was  a  parajnount  object  with  him,  appears  abundantly  by  the  first 
will  and  codicil.  It  forms  the  first  subject  of  the  devise  in  his  will.  "  In  the  first 
place,  I  give  and  devise  all  tliat  my  copyhold  messuage  or  mansion-house,  barns, 
stables  and  buildings,  pleasure-grounds,  lands  and  hereditaments,  called  Plomer 
HiU  House,  in  the  parish  of  West  Wycombe,  and  now  in  my  own  occupation,  to- 
gether with  the  cottages  or  tenements  or  premises  thereto  belonging,  to  the  [26]  trus- 
tees (therein  named)  and  their  heirs,  upon  trust  for  my  present  dear  wife  Susanna 
Jemima  Hicks,  during  her  life  or  widowhood,  or  until  she  shall  ce^ase  to  reside  at 
the  same  premises,  or  let  the  same,  or  permit  the  same  to  be  occupied  by  any  other 
person  than  herself,  she  paying  all  taxes  and  outgoings  in  respect  thereof,  and 
keeping  the  same  in  good  and  tenantable  repair;"  and  then,  in  tlie  event  of  her 
death,  second  marriage,  ceasing  to  reside,  or  letting  the  premises,  or  permitting 
any  other  person  than  herself  tO'  reside  tlierein,  he  directs  the  trustees  to  be  seised 
and  possessed  of  these  copyhold  premises  upon  the  same  trusts  as  (regard  Iseing  had 
to  the  nature  and  quality  of  the  tenure  of  the  said  copyhold  premises)  will  best 
correspond  with  tlie  uses  declared  concerning  tlie  residue  of  his  real  estates.  He 
afterwards  devises  to  his  wife  all  his  money  in  the  funds  during  her  life  or  widow- 
hood, and  after  her  death  or  marriage  to  such  person  as  should  be  either  tenant 
for  life  or  in  tail  of  his  residuary  estate,  witli  a  power  to  her  to  appoint  £500,  as 
therein  mentioned,  and  then  gives  to  her  absolutely  all  the  ready  money  which  shall 
happen  to  be  in  his  mansion  called  Plomer  Hill  House  at  the  time  of  his  decease,  all 
the  articles  of  plate  brought  by  her  on  her  marriage,  his  family  carriage,  and  the 
wines,  provisions  and  provender,  live  and  dead  stock,  which  at  the  time  of  his 
decease  "  shall  be  on  or  about  the  said  copyhold  premises,"  and  then  devises  "  all 
his  household  goods,  furniture,  books,  prints,  pictvres,  china,  glass,  and  plate, 
not  thereinbefore  bequeathed,  unto  tlie  trustees,  in  trust  for  his  said  wife  during 
such  time  as  by  virtue  of  his  will  she  shall  be  entitled  to  his  copyhold  mansion  and 
premises,  and  after  the  determination  of  her  estate  in  the  same,  in  trust  absolutely 
for  the  per-[27]-son  who  then,  either  as  tenant  for  life  or  in  tail  male,  shall  be  in 
the  actual  possession  of  his  residuary  real  estates."  The  testator,  therefore,  by  his 
will,  has  not  only  devised  tlie  mansion  to  his  wife,  but  has  shown  a  clear  and 
anxious  desire  that  his  wife  should  continue  to  reside  in  tlie  mansion  which  he  then 
occupied,  and  that  it  should  not  in  any  manner  be  dismantled  or  unfurnished,  but 
should  be  enjoyed  by  her  in  exactly  the  same  state  as  that  in  which  it  was  left 
at  the  time  of  his  death.  In  his  first  codicil,  made  after  the  interval  of  a  3-ear,  it 
is  evident  that  the  same  intention  that  his  wife  should  reside  in  the  mansion-house, 
in  the  same  state  as  left  at  the  time  of  his  death,  continued  to  be  predominant  in 
the  testator's  mind  :  for  after  reciting  the  bequest  in  the  will  to  his  wife  of  the  plate, 
furniture,  and  other  articles  before  adverted  to,  he  proceeds  to  revoke  such  bequest 
in  plain  and  direct  terms,  and  in  lieu  thereof  bequeaths  all  his  farming  stock,  house- 
hold goods,  etc.,  "  and  all  other  his  effects  which  should  be  in  or  about  his  residence  at 
Plomer  Hill  aforesaid,  and  usually  considered  as  comprised  in  and  constituting 
his  establishment  there  "  unto  his  wife,  for  her  own  use  and  benefit  absolutely.  It 
is  further  to  be  observed,  that  the  testator's  wife  appears  to  have  been,  from  the  time 
of  the  making  of  tlie  will  down  to  tlie  time  of  making  the  fifth  and  last  codicil, 
the  object  of  his  peculiar  bounty  and  regard,  there  being  no  codicil,  with  the  ex- 
ception perhaps  of  the  third,  which  does  not  materially  add  to  the  provision 
already  made  for  her  by  the  previous  dispositions  in  her  favour.  The  will  gives 
his  wife  a  rent-charge  of  £300  a.  year  for  life,  charged  upon  the  residue,  with  a  con- 
tingent increase  of  £100  per  annum  in  case  of  the  failure  of  issue  of  his  son.  By 
the  first  codicil,  made  after  the  death  of  his  son  without  issue,  he  gives  [28]  his 
wife  absolutely  the  additional  annuity  of  £100  per  annum,  and  bequeaths  to  her 
the  residue  of  his  personal  estate  absolutely  to  her  own  use.  By  his  second  codicil  he 
constitutes  her  his  sole  executrix  and  residuary  legatee  ;  by  the  third  codicil,  he  gives 
her  the  proceeds  and  profits  of  tlie  five  shares  which  he  held  in  the  County  Fire^oflBce 
for  her  life;  by  the  fourth,  tlie  codicil  in  question,  he  gives  to  his  wife  a  furtlier 
annuity  of  £100  for  life;  and  by  the  fifth,  he  gives  to  her,  and  at  her  disposal,  all 
sums  of  money  which  she  or  the  testator  might  be  entitled  unto'  out  of  the  effects 
of  her  late  father,  or  that  any  otlier   friend  might  leave  her :    and  he  orders  his 
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esecutoi-s,  in  case  she  shall  die  before  him,  to  fulfil  her  wiU  and  disposal  tliereof. 
This  codicil  was  executed  about  nine  mouths  subsequently  to  tliat  upon  which  the 
question  arises.  The  will  thus  containing  such  a  clear  devise  to  the  wife,  with  such 
a  manifest  indication  of  intention  that  she  should  reside  in  the  mansion-house  called 
Plomer  HiU,  and  each  codicil  containing-  proof  that  tJie  regard  of  the  testator  for  his 
wife  continued  unabated  and  unimi)aired  until  long  after  the  execution  of  the  fourth 
codicil,  the  first  observation  tluit  arises  is,  that  it  is  extremely  improbable  in  itself 
that  the  testator  should,  by  general  words,  without  making  any  reference  to  his 
wife,  or  any  disposition  in  lieu  thereof  in  her  favour,  revoke  the  only  devise  of  land 
which  he  had  made  to  her,  which  forms  tlie  first  subject  of  his  will,  to  which  repeated 
allusions  are  made  in  tlie  will  itself  and  first  codicil,  and  her  residence  in  whicli 
during  her  widowhood  appeai-s  to  have  been  the  favourite  object  of  his  mind.  Still, 
however,  the  question  arises,  whether  he  has,  by  the  fourth  codicil,  revoked  this  devise 
or  not.  That  the  words  used  in  the  codicil  do  not  necessarily  revoke  this  devise  is 
sufficiently  manifest  by  referring  [29]  to  them.  The  testator  begins  by  saying, 
"  I  do  make  and  add  this  further  codicil  to  my  will,  hereby  revoking  and  making 
null  and  void  several  of  the  dispositions  heretofore  made  by  me  in  my  said  will 
and  codicil  of  all  my  freehold,  copyhold,  and  personal  estate  and  effects  of  all  and 
every  kind  and  description  ;"  and  concludes  it  by  saying,  "  that  hereby  in  all  other 
respects  but  what  is  above-mentioned  confirming  my  said  will  and  codicils."  There 
are  no  words  therefore  expressly  revoking  this  devise;  on  the  contrary,  if  we  hold 
all  the  dispositions  of  his  real  estate  to  be  revoked,  we  construe  the  codicil  directly 
against  the  testator's  declared  intention.  It  is  as  much  open  to  argument  that  the 
devise  to  the  wife  may  be  one  of  tliose,  or  the  very  one,  which  the  testator  intended 
to  confirm,  as  that  it  was  one  of  the  several  which  he  intended  to-  revoke.  Whether 
therefore,  this  devise  was  revoked  must  be  determined,  not  by  any  express  words  to 
that  effect,  but  by  the  consideration,  whether,  upon  tlie  construction  of  the  codicil, 
the  devise  and  disposition  therein  contained  must  of  necessity  be  held  inconsistent 
with  the  devise  to  the  wife  ;  or  whether  such  a  construction  may  be  put  upon  the 
devise  in  the  codicil,  tliat  both  the  will  and  the  codicil  may  stand  together.  To 
consider  this  question  it  is  necessary,  in  the  first  place,  to  observe  how  the  dis- 
position of  the  testator's  property  stood  under  the  will,  and  the  first  codicil,  at  tlie 
time  when  the  fourth  codicil  was  made;  and  upon  a  careful  inspection  of  the  will 
and  first  codicil,  it  will  be  found  that  at  the  time  of  executing  the  fourth  codicil 
the  testator's  real  property  stood  thus  disposed  of,  viz.  the  copyhold  estate  (the  Plomer 
Hill  house,)  was  devised  to  the  wife  for  life,  the  remainder  forming  part  of  the 
residue.  The  Treravel  estate  stood  thus:  an  equitable  [30]  estate  to  his  daughter, 
Anna  Maria  Hearle,  for  life,  for  her  separate  use,  remainder  to  her  husband  for  life, 
remainder  to  her  children  in  tail,  as  tenants  in  common,  the  remainder  forming 
part  of  the  residue.  The  residue  of  his  property,  consisting  of  the  manor  and 
advowson  of  Bradenham,  two  freehold  farms  in  the  county  of  Bucks,  and  so  much  of 
the  testator's  estate  in  the  Plomer  Hill  House  and  the  Treravel  property  as  was 
undisposed  of,  and  also  comprising  all  his  personal  property,  except  the  partial 
interests  given  to  the  wife,  which  have  been  before  enumerated,  formed  one  mass, 
which,  at  the  time  of  making  the  fourth  codicil,  in  consequence  of  tlie  death  of  his 
only  son  without  issue,  stood  devised  immediately  to  the  testator's  grandson,  John 
Graves,  for  life;  i-emainder  to^  his  first  and  other  sons  in  tail  male;  remainder  to 
the  first  and  other  sons  of  .the  testator's  daughter,  Anna.  Maria  Hearle,  in  tail  male; 
remainder  to  his  own  right  heirs.  Whilst  his  property  stood  thus  disposed  of,  the 
fourtli  codicil  is  made,  in  which,  after  declaring  his  intention  to  revoke  several  of 
the  dispositions  made  by  him  in  his  said  will  and  codicils  of  all  his  freehold,  copy- 
hold, and  personal  estate  and  effects  of  all  and  every  kind  and  description,  "  instead 
and  in  tlie  place  of  such  devise,  dispositions  and  bequests  thereof,  he  gives,  devises 
and  bequeaths  all  and  every  his  freehold,  copyhold,  and  personal  estate  and  effects 
of  every  kind  and  description  whatsoever,  and  wheresoever  situated,  unto  his 
daughter,  Anna  Maria  Hearle.  and  from  and  after  the  determination  of  that  estate, 
unto  his  grandson,  John  Graves,  and  his  heirs,  in  strict  entail,  as  in  the  said  wiU 
mentioned  :"  with  the  additional  clause  in  the  codicil  as  to  the  time  when  John 
Graves  shall  take:  and  in  failure  of  such  issue  of  the  said  John  Graves,  he  orders 
that  his  said  [31]  estate  and  effects  shall  go  and  descend  as  is  by  his  said  will  directed  ; 
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and  then  ratifies  and  confirms  the  several  annuities  and  donations  by  him.  in  his  said 
will  and  former  codicils  given  and  bequeatlied ;  and  gives  a  further  annuity  of 
£100  to  his  wife,  under  the  same  restrictions  as  tlie  former.  Now  if  tliis  devise  in 
the  codicil  can  be  construed  to  be  confined  to  the  property  which  formed  the  testator's 
residue  only,  then  the  devise  in  the  will  of  the  copyhold  estate  in  cjuestion  to  the 
wife  for  her  life  will  remain  unrevoked,  and  the  object  of  tlie  testator  in  his 
codicil  may  still  be  carried  into  effect ;  and  that  such  may  be  the  construction, 
without  violating  the  words  of  the  codicil,  appears  to  be  by  no  means  unreasonable. 
In  the  first  place,  the  codicil  professes  to  make  void  "  several  of  the  dispositions 
heretofore  made  by  him  in  his  will  and  codicils  of  all  his  freehold,  copyhold,  and 
personal  estate  and  effects  of  all  and  evei'y  kind  and  description."  Now  the  only 
disposition  made  of  all  his  freehold,  copyhold,  and  personal  estate  anfi  effects,  is 
that  devise  which  relates  to  the  residue,  in  which  all  his  property,  freehold,  copyhold 
and  personal,  is  brought  together  in  one  mass,  witli  the  exception  ol  that  part  of 
the  personal  estate  which  is  given  to  the  wife  absolutely  by  the  will,  and  which  is 
expressly  confirmed  to  the  wife  by  the  subsequent  part  of  this  very  same  codicil. 
In  tlie  second  place,  the  testator  says,  "  instead  of  such  devise,  disposition  and 
bequest,"  using  tlie  singular  number,  which  would  in  strict  grammatical  construction 
be  applicable  to  the  devise  or  disposition  of  the  residue,  but  not  to  the  various 
dispositions  contained  in  the  will.  In  the  third  place,  the  death  of  his  only  sur- 
viving son,  William,  who'  was  the  first  taker  for  life  under  the  clause  disposing  of 
the  residue,  makes  it  not  improbable  that  he  should  wish  to  substitute  in  [32]  the 
residuary  clause  his  only  sui-viving  daughter  to  take  the  same  estate  therein  which 
was  before  given  to  the  son.  In  the  fourth  place,  if  tJie  devise  to  the  wife  of  the 
copyhold  estate  is  to  be  held  to  be  revoked,  then,  not  several  only  of  the  dispositions 
of  the  real  property  contained  in  the  wiU,  but  all  such  dispositions,  are  revoked  or 
altered;  for  the  wife's  life  estate  in  the  Plomer  Hill  property  is  gone;  the  equitable 
estate  for  life  given  by  the  will  to  the  daughter  in  the  Treravel  estate  for  her 
separate  use  is  merged  in  a  legal  estate  for  life,  given  to  her  generally,  and  the 
daughter  has  a  life  estate  in  the  residue,  now  for  the  first  time  interposed  before 
that  of  John  Graves.  But  to  revoke  all  the  dispositions  of  the  realty  in  the  will  and 
codicil  is  against  the  express  directions  of  the  testator.  Still  further,  if  the  devise 
of  the  Plomer  Hill  Estate  to  the  wife  is  revoked,  inasmuch  as  the  codicil  confirms  the 
donations  made  in  the  will  and  codicil,  the  wife  would  still  be  entitled  absolutely 
to  the  furniture,  and  to  every  tiling  which  constitutes  the  establishment  of  that 
house.  So  that  the  house,  upon  the  death  of  the  late  testator,  would  immediately  go 
to  the  daughter,  but  stripped  and  dismantled  of  all  its  furniture  and  establishment, 
which  the  testator  appeared  anxiously  to  intend  should  be  kept  together.  Again,  the 
codicil  gives  an  immediate  estate  for  life  to  A.  M.  Hearle,  and  from  and  after  the 
determination  of  that  estate,  to  his  grandson  John  Graves,  and  his  heirs,  in  strict 
entail.  "  as  in  his  said  will  directed."  Now  tliis  express  reference  to  the  will  draws 
the  attention  to  that  part  of  the  will  in  which  alone  there  is  any  mention  of  John 
Graves,  that  is,  tO'  the  dispositiion  of  the  residue.  It  seems  therefoi'ei  a  very 
reasonable  construction  of  the  codicil  to  infer,  that  as  the  ultimate  remainder  of  the 
property  intended  to  be  tliereby  disposed  of  is  limited  by  e.x-[33]-press  reference 
to  the  clause  in  the  will  which  contains  the  devise  to  John  Graves  in  strict  entail, 
the  property  itself  devised  by  the  codicil,  is  the  same  property  as  that  contained  in 
the  devise  of  the  will  to  which  such  reference  is  made,  viz.  the  residue  only.  By  this 
construction  the  only  alteration  eft'ected  by  the  codicil  is,  the  substitution  of  a  devise 
to  the  daughter  for  life,  instead  of  that  given  to  the  son,  to  take  place  immediately 
next  before  the  estate  given  to  John  Graves.  But  if  the  devise  operates  on  tlie  resi- 
due only,  as  before  mentioned,  it  leaves  the  particular  estate  already  devised  to  the 
widow  untouched.  There  are  undoubtedly  some  difl[iculties  attending  the  construc- 
tion of  the  will  and  codicil  which  ever  way  they  are  construed.  It  may  be  said 
against  the  construction  above  made,  that  tlie  words  of  devise  in  tlie  codicil  to  the 
daughter  are  immediate,  and  that  the  testator,  by  his  first  codicil,  shows  that  he 
knew  how  to  interpose  a  new  estate,  by  proper  terms,  between  those  already  ci-eated 
by  the  will.  It  certainly  is  so  ;  but  it  is  obvious,  in  comparing  the  frame  of  the  first 
and  the  fourth  codicils,  and  looking  to  the  description  of  the  witnesses  to  each  re^ 
spectively,  that  the  former  was  made  with,  the  latter  without,  legal  assistance ;  so 
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that  no  great  reliance  can  l)e  placed  on  that  arprument.  It  may  be  argued  again, 
that  the  testator  by  the  codicil  directs,  that  in  case  his  grandson  shall  not  te  31 
at  the  time  the  estates  shall  devolve  on  him  by  the  death  of  tlie  testator's  daughter, 
the  rents  shall  accumulate  for  his  benefit,  and  that  if  the  wife  took  a  life  estate  in 
the  copyhold,  tion  constat  that  she  might  survive  the  daughter,  in  which  case  the 
Plomer  Hill  Estate  would  not  devolve  to  the  grandson  on  the  daughter's  death.  But 
it  is  not  at  all  surprising  for  a  testator,  in  preparing  such  an  instrument,  to  have 
overlooked  or  not  cautiously  provided  for  the  possibility  of  his  wife  outliving  his 
daughter,  [34]  the  more  especially  when  the  devise  to  tlie  wife  related  only  tO'  part 
of  the  estate.  It  may  further  be  contended  that,  by  the  fifth  codicil,  the  testator 
has  proved  that  he  was  aware  tliat  the  fourth  codicil  had  revoked  the  estate  for  life, 
which  he  had  previously  given  by  the  first  codicil,  to  his  son-in-law:  for  he  could 
not  otherwise  have  devised  to  him  the  rents  and  profits  of  the  Treravel  estates  during 
his  lifei.  It  must  be  granted  that  tiie  fourth  codicil  had  necessarily  that  effect;  but 
this  arises  not  from  his  devise  of  tlie  life  estate  to  his  daughter,  for  the  only  effect 
of  that  devise  was  to  convert  her  equitable  estate  for  her  own  separate  use  into  a 
legal  estate  for  life,  but  it  arises  from  the  devise  to  the  grandson  being  made  "  from 
and  after  the  determination  of  that  estate,"  words  which  necessarily  excluded  tlie 
devise  to  the  son-in-law,  which  he  had  before  made  by  his  first  codicil.  This  argu- 
ment therefore  does  not  seem  to  turn  upon  the  question  whether  the  life  estate  to 
the  widow  is  revoked  or  not.  Upon  the  whole,  although  these  and  perhaps  otlier 
difficulties  may  bei  urged  against  the  construction  above  proposed,  we  think  the  onus 
-prohandi  of  showing  that  the  devise  to  the  wife  is  included  in  the  clause  of  partial 
revocation  is  cast  upon  those  who  claim  under  such  revocation,  and  tliat  it  is  not 
shown  with  sufficient  certainty  that  this  devise  to  the  wife  is  included  in  such  clause; 
on  the  contrary,  tliat  upon  the  proper  construction  of  this  codicil  the  intention 
appears  to  have  been  that  the  devise  to  the  wife  should  not  be  revoked  by  tlie  codicils. 
Upon  these  grounds  we  tliink  the  devise  in  question  has  not  been  revoked. 

The  Lord  Chancellor  expressed  his  concurrence  with  the  opinion  of  the  Judges, 
and  moved  tluat  the  Judgment  of  the  Court  of  Exchequer  Chamber  be  affirmed  ;  and  it 
was  affirmed  accordingl}'. 


[35]  APPEAL, 

Feom  the  Court  of  Exchequer. 

WM.  SPELLS  GARDINER  v.  STEPHEN  SIMMONS. 

[Mews'  Dig.  i.  352 ;  S.C.  6  Bli.  N.S.  60.     See  Sherburne  v.  Middleton,  1842,  9  01.  and 
F.  72;  Smith  v.  Durcmt,  1861,  9  H.L.C.  192.] 

If  the  Appellant  does  not  appear  to  support  his  Appeal,  the  Respondent's  Counsel 
are  not  compellable  to  go  on,  but  the  Appeal  may  be  dismissed,  and  the  House 
will  afterwards  exercise  their  discretion  as  to  the  Costs. 

This  was  an  Appeal  from  an  Order  of  the  Court  of  Exchequer  arising  out  of  the 
following  circumstances:  Tlie  Defendant  was  a  fanner,  holding  certain  lands  in  the 
parish  of  Lindfield,  in  the  county  of  Sussex,  and,  in  the  month  of  June  1825,  was 
made  a  Defendant  in  an  amended  bill,  filed  by  one  John  Henry  Nainby,  against 
several  holders  of  land  in  that  parish,  praying  for  an  account  of  the  titlies  of  their 
lands.  The  Respondent  appeared  and  put  in  his  answer  ;  and  by  an  order  of  the 
Court  in  July  1827  the  bill  was  ordered,  as  against  the  Respondent,  to  be  dismissed 
with  costs  for  want  of  prosecution,  unless  cause  should  be  shown  to  tlie  coutraiy  at 
the  sittings  after  the  then  Trinity  Term.  Cause  was  not  shown,  and  the  bill  being 
accordingly  dismissed,  the  Respondent's  costs  were  afterwards  taxed  at  £32  17s. 
These  costs  were  not  paid  ;  and  the  Respondent  finally  obtained  an  order,  on  the  7th 
May  1828,  directing  a  writ  of  sequestration  tO'  issue  to  sequester  the  said  J.  H. 
Na.inby's  personal  estate,  and  the  rents,  issues  and  profits  of  his  real  estate,  for  pay- 
ment of  the  same.     The  writ  was  accordingly  issued  :   but  the  Appellant,  having  put 
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in  a  claim  as  lessee  of  all  the  tithes  of  Lindtield,  the  sequestrators  [36]  served  him 
with  notice  thereof,  and  required  him  to  pay  them  all  sums  of  money  that  might  be 
due  from  him  to  the  said  J.  H.  Nainby.  On  proof  of  this  service,  and  of  demand  of 
payment,  the  Court,  on  the  20th  November  1829,  ordered  that  the  Appellant,  witliin  a 
week,  should  show  cause  why  he  should  not  attorn  as  tenant  to  tlie  commissioners 
under  the  sequestration,  and  why  he  should  not  pay  to  tlieni  the  sum  mentioned  in 
the  writ,  and  the  costs  of  the  sequestration,  and  of  that  application. 
The  Appellant  showed  cause  against  this  order  on  affidavits,  stating  that  lie  was 
tenant  to  one  Maria  Williamson,  and  not  to  J.  H.  Nainby.  The  Court,  by  an  order 
dated  the  16th  December  1829,  referred  it  to  tlie  Master,  to  inquire  whether,  at  the 
time  of  the  sei-vice  of  the  writ  of  sequestration,  the  tithes  belonged  to  Nainby  ;  and 
directed  that  Maria  Williamson  should  be  at  liberty  to  come  in  and  be  examined 
upon  her  claim  of  interest ;  that  all  parties  should  produce  all  books  and  papers  re^ 
lating  to  the  inquirv.  and  be  examined  on  interrogatories  as  tlie  Master  should  direct ; 
and  that  the  Master  should  make  his  report  to  the  Court.  From  the  orders  of  20th 
Novembei-  and  16th  December  1829  the  Appellant  appealed,  alleging,  that  supposing 
him  to  have  been  lessee  of  the  tithes  to  Nainby,  yet  that  any  money  payment  reserved 
in  respect  of  such  demise  was  not  a  rent,  but  only  a  sum  of  money  due  on  a  special  con- 
tract, and  therefore  a  mere  c/iose  in  action-  which  could  not  be  rendered  available  to 
a  sequestration  :  tliat  such  money,  due  at  the  time  of  the  service  of  notice  of  the 
sequestration,  would  not  run  with  tiie  land  to  an  heir  or  subsequent  purchaser,  and 
therefore  could  not  be  made  tlie  subject  of  an  attornment;  and  that  the  question  of 
fact  raised  by  the  affidavits  on  showing  cause,  being,  whether  the  Appellant  was  lessee 
of  the  tithes  [37]  to  Nainby,  and  not  to  whom  those  tithes  belonged,  the  latter  question 
had  been  improperly  referred  to  the  Master.  The  Respondent  insisted  that  the  order 
was  in  all  respects  conformable  to  the  established  practice  of  Courts  of  Equity,  in 
cases  where  tliird  persons  were  in  possession  of  property  belonging  to  parties  whose 
property  was  amenable  to  the  process  of  those  Courts  ;  that  the  rent  of  tithes  might  be 
made  available  to  sequestration  ;  and  that  the  supposed  alienation  of  the  tithes  by 
Nainby  was  collusive,  and  made  with  a  view  to  defeat  the  sequestration. 

The  case  was  fixed  for  argument  on  the  21st  June  1832  ;  on  that  day  Sir  E.  Sug- 
den  a]3peared  at  the  bar  on  behalf  of  the  Respondent,  but  no  Counsel  attended  for  the 
Appellant. 

Tlie  Lord  Chancellor  inquired  into  the  cause  of  this  circumstance. 

A  gentleman,  who  appieared  as  agent  for  the  Appellant,  said  he  had  received  a 
notice  of  tliis  case  so  late  on  the  preceding  evening,  that  he  had  not  been  able,  though 
after  using  every  exertion,  to  obtain  the  attendance  of  his  Counsel.  He  requested 
that  some  delay  might  be  permitted. 

Sir  E.  Sugden  consented,  on  condition  that  the  costs  of  the  day  were  paid.  As 
this  condition  was  not  accepted. 

The  Lord  Chancellor  asked  if  the  Respondent's  Counsel  would  go  on  with  the  argu- 
ment in  support  of  the  judgment  of  the  Court  below,  and  move  that  the  appeal  be 
dismissed. 

Sir  E.  Sugden  declined  to  do  so,  observing  that  the  judgment  was  a  good  judg- 
ment, and  wanted  no  sup-[38]-port.  If  the  Appellant's  Counsel  had  appeared,  he 
should  be  ready  to  answer  anything  that  might  be  advanced  against  the  judGfment, 
but  as  nothing  was  advanced  against  the  judgment,  it  stood  on  its  own  merits,  and 
their  Lordships  might  do  as  they  thought  fit  with  the  petition  of  appeal. 

The  Lord  Chancellor :  The  course  which  I  shall  recommend  to  the  adoption  of  your 
Lordships,  is  to  dismiss  this  appeal,  and  to  state  in  the  order  that  the  dismissal  is  for 
the  want  of  the  appearance  of  the  Appellant,  and  that  you  will  reserve  to  him  the 
liberty  of  making  an  application  to  your  Lordships,  if  he  has  any  special  circum- 
stancas  to  show  on  which  he  can  ground  such  application.  In  the  meantime,  however, 
I  should  propose  to  dismiss  tlie  appeal  for  the  want  of  the  appearance  of  the  partv  ; 
and,  having  regard  to  the  peculiar  circumstances  disclosed  upon  the  case,  I  should 
propose  doing  so  with  £100  costs.  His  Lordship,  however,  afterwards  added.  Instead 
of  dismissing  the  appeal  with  costs,  I  should  propose  that  an  account  of  the  costs  in- 
curred on  the  part  of  the  Respondent  be  given  in,  and  then,  if  the  Appellant  thinks  fit 
to  make  any  application  to  your  Lordships,  we  may  determine  on  what  conditions 
alone  we  can  listen  to  it. 
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In  a  subsequent  Case,  where  the  same  question  arose,  their  Lordsliips  referred  to 
this  Case  as  the  precedent  they  should  folhiw  under  siuiih^r  circumstances. 


[39]  APPEAL, 

From  the  Court  of  C.P.  and  K.B. 

Between  AJME  DUVERGIER,— Z'tow^i/f  in  Error;  and  WILLIAM  DORSET 
FELLOWES,— Defendant  in  Error. 

[Mews'  Dig.  iii.  753,  754  ;  v.  514 ;  x.  847.  S.C.  6  Bli.  N.S.  87  ;  and,  in  Courts  below, 
10  B.  and  C.  826 ;  2  M.  and  P.  384  ;  8  L.J.  (O.S.)  K.B.  270.  Discussed  in  Harri- 
son V.  Heaf/icorn,  1843,  6  Man.  and  G.  137,  138  ;  and  Garrard  v.  Hardey,  1843, 

5  Man.  and  G.  483,  484.     See  Companies  Act  1862.  s.  4  ;  and,  as  to  patents,  15 
and  16  Vict.  c.  83,  s.  36  ;  and  Patents  Act  1883,  s.  46.] 

No  action  can  be  maintained  on  a  Bond  given  to  a  person  in  consideration  of  his 
doing  something  contrary  to  the  terms  of  letters  patent;  and  he  is  equally  in- 
capable of  recovering,  whether  he  knew  or  did  not  know  the  terms  of  the  letters 
patent. 

The  illegality  of  the  condition  of  the  Bond  may  be  shown  by  the  Plaintiff  in  stat- 
ing the  Bond  itself,  with  the  condition,  in  his  declaration  ;  or,  if  he  omit  to 
state  the  condition,  it  may  be  shown  by  the  Defendant  in  his  plea,  and  the 
Court  will  equally  take  notice  of  the  illegality  in  either  case. 

Semhle.  If  two  -Courts  have  been  of  the  same  opinion  on  any  point,  and  their 
judgments  are  appealed  from  and  affirmed,  the  House  of  Lords  will  give  costs 
on  the  affirmance. 

This  was  an  action  of  debt  on  bond.  The  Defendant  craved  oyer  of  the  bond  and 
condition.  It  then  appeared,  that  the  bond  was  given  to  secure  to  the  Plaintiff  the 
sum  of  £10,000,  if  he  should  succeed  in  procuring  subscribers  for  9000  shares,  of  £50 
each,  in  a  Patent  Distillery  Company,  which  it  was  the  object  of  these  parties  to  form. 
A  person  named  Jean  Jacques  St.  Marc  had  obtained  letters  patent  for  the  distillation 
of  spirit  from  potatoes,  and  he,  together  with  the  Defendant  and  another  person, 
caiTied  on  the  distillery  business,  under  these  patents.  It  was  proposed  to  form  a 
company  to  engage  in  tliis  business,  and  the  Plaintiff  [40]  undertook  to  procure  the 
subscribers,  for  doing  which  he  was  to  receive  the  sum  stated  in  the  bond.  The  De- 
fendant pleaded,  that,  by  the  terms  of  the  letters  patent,  if  the  grantee  should,  during 
the  continuance  of  the  grant,  make  any  transfer  or  assignment,  or  pretended  transfer 
or  assignment,  of  the  privileges  thereby  secured,  to  any  number  of  persons  exceeding 
the  number  of  five,  or  should  open  any  books  for  that  purpose,  or  should,  with  other 
persons,  presume  to  act  as  a  corporate  body,  the  letters  patent  should  cease,  and  become 
void.  The  plea  then  alleged,  that  the  proposed  company  was  intended  tO'  consist  of 
more  than  five  persons,  and  so  the  bond  was  void  in  law.  There  were  two  other  pleas, 
varying  the  mode  of  stating  this  defence,  and  to  all  the  three  pleas  there  was  a  general 
demurrer.  Judgment  was  given  for  the  Defendant,  in  the  Court  of  Common  Pleas, 
in  Michaelmas  Term,  1828  {see  5  Bing.  248);  and  that  judgment  was  affirmed  on 
Error  in  tlie  Court  of  King's  Bench,  in  Eastern  Tenn  1830  {see  10  B.  and  C.  826). 
Tlie  Plaintiff'  brought  a  Writ  of  Error,  praying  that  the  House  would  reverse  both  of 
these  judgments. 

Mr.  Follett  and  Mr.  Smirke,  for  the  Plaintiff  in  Error,  contended,  that  the  Plain- 
tiff's right  of  action  in  this  case  was  on  the  obligatory  part  of  the  bond,  and  that  the 
condition  of  the  bond  would  not  prevent  him  from  recovering,  unless  that  condition 
were  in  itself  illegal.  It  was  said,  that  the  whole  transaction  was  a  fraud  upon  the 
public.  There  was,  however,  no  allegation  of  that  sort  in  the  pleadings,  which  merely 
put  the  case  on  the  ground  of  want  of  consideration  ;  and  even  if  the  transaction  was 
fraudulent,  it  was  doubtful,  on  the  face  of  these  pleadings,  whether  the  Plaintiff'  was 
not  the  victim  instead  of  the  practiser  of  the  fraud.  Now,  in  order  to  deprive  the 
Plaintiff  of  his  right  to  [41]  recover  on  this  bond,  it  must  be  shown  tJiat  he  was  a 
guilty  party  in  the  fraud.     This  was  stated  to  be  a  monopoly  contrary  to  the  common 
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law.  Lord  Tenterden,  in  the  judgment  in  the  Court  below,  said,  "  I  am  of  opinion, 
that  the  proviso  in  the  jiatent  has  the  effect  of  rendering  the  bond  altogether  void;" 
and  Mr.  Justice  Littledale  added,  "  All  monopolies  are  illegal,  unless  allowed  by  a 
patent,  which  cannot  bei  assigned  at  all  unless  power  to  tliat  effect  is  given  by  the 
Crown."  What  was  a  monopoly?  It  was  tlius  defined  by  Lord  Coke,  3  Inst.  181  :  "  A 
monopoly  is  an  institution  or  allowance  by  the  King,  by  his  grant,  commission,  or 
othei-wise,  to  a.ny  person  or  persons,  bodies  politic  or  corporate,  of  or  for  the  sole 
buying,  selling,  working,  etc.,  whereby  any  persons,  etc.  are  sought  to  be  restrained 
of  any  freedom  or  liberty  that  they  had  before  in  their  lawful  trade."  If  there  were 
no  legal  means  of  assigning  this  patent,  it  would  beco'me  void  as  soon  as  it  was  as- 
signed ;  but  if  it  could  be  legally  assigned,  then  it  became  a  legal  monopoly.  If  it  was 
possible  for  the  Court  to  discover  a  legal  mode  of  carrying  on  business,  they  would  not 
presume  that  the  parties  were  actuated  by  an  illegal  intention.  The  mystery  alone 
did  not  make  the  business  illegal,  for  mystery  was  almost  a  synonym  with  trade  ;  and 
an  indenture  of  apprenticeship  bound  a  master  tO'  teach  the  apprentice  the  mystery 
of  his  a-rt,  and  bound  the  apprentice  tO'  keep  the  secrets  of  his  master.  The  impossi- 
bility of  the  engagement  did  not  make  it  illegal.  Suppose  a  man  bound  himself  to  a 
society,  to  secure  from  them  the  exclusive  enjoyment  of  light  and  air,  the  engagement 
on  his  part  would  be  impossible,  but  not  illegal.  The  cases  of  the  King  v.  Webb,  14 
East,  406;  Pratt  v.  Hutchinson,  15  East,  511  ;  Da  vies  v.  Hawkins,  3.  M.  and  S.  488; 
Josephs  V.  Febrer,  3  B.  and  C.  639  ;  and  [42]  Nor.kells  v.  Crosby,  3  B.  and  C.  814  ;  all 
showed  that  the  merely  making  shares  transferrable  would  not  of  itself  constitute  an 
illegal  society.  Then  came  the  question,  whether  the  parties  in  this  case  had  acted 
as  a  corporation.  A  body  of  men  might  use  a  common  seal,  act  by  the  voice  of  the 
majority,  sue  by  oce  attorney,  and  make  bye-laws,  without  assuming  to  act  as  a  cor- 
poration, in  the  illegal  sense  of  the  words.  These  parties  did  not  claim  tO'  be  a  cor- 
poration ;  though  doing  that  would  not  of  itself  be  illegal.  The  only  case  on  that  sub- 
ject was  in  Co.  Entries,  427,  where  it  is  charged  against  certain  parties,  "  quod  per 
spatmin  imiti-s  aivni  absque  aliquo  warranto,  sine  regali  concessiorie  infra  dictam 
villani  diversas  libertates,"  etc.  and  it  then  went  on  to  allege,  not  only  the  use  of  a 
corporate  name,  but  the  assuming  to  do  other  acts  which  could  not  be  legally  done 
but  by  a  corporation.  There  tlie  offence  was  held  to  consist,  not  of  the  mere  claim,  but 
of  the  actual  doing  of  corporate  acts,  witliout  which  the  mere  claim  to  be  a  corporate 
body  would  have  been  no  oft'ence  whatever.  Suppose  a.  company  were  tO'  be  formed 
to  take  lands  in  succession  :  a  conveyance  made  to  them  for  such  a  purpose  would  be 
null,  but  tlieir  object  in  itself  would  not  be  illegal,  though  they  attempted  to  do  an 
act  which  only  a  corporation  could  do.  If  a  stranger  claimed  to  be  mayor  of  a.  cor- 
poration, that  alone  would  not  make  him  subject  to  a  quo  warranto,  for  the  act  would 
be  merely  nugatory.  To  say  that  a  body  of  men  assumed  to  act  as  a  corporation,  did 
not  necessarily  involve  the  consequence  that  they  assumed  to  act  so  illegally,  in  the 
same  manner  as  the  use  of  the  word  swindler  had  been  held  by  the  Court  not  neceis- 
sarily  to  mean  illegal  swindling,  but  that  it  might  be  referred  to  common  abuse.  It 
was  said  that  the  company  had  attempted  to  raise  money  [43]  by  illegal  means ;  but 
if  the  acts  of  the  company  were  not  illegal  in  themselves,  the  raising  of  money  for 
the  purposes  of  those  acts  was  not  necessarily  illegal.  The  decisions  of  the  two  Courts 
had  proceeded  on  different  grounds:  that  of  the  King's  Bench  determined  that  the 
letters  patent  were  not  assignable ;  that  of  tlie  Court  of  Common  Pleas  referred  entirely 
to  the  illegality  of  the  attempt  to  divide  the  benefit  among  more  than  five  persons. 
There  was  notliing  on  the  face  of  the  bond  that  would  make  it  illegal.  It  was  said  that 
iJie  Plaintiff  must  know  that'  to  form  a  company  of  more  than  five  persons  for  the 
purpose  of  working  this  patent,  was  illegal ;  but  there  was  not  one  of  the  pleas  which 
stated  his  knowledge  of  the  terms  of  tJie  patent,  or  which  showed  that 
he  was  at  all  aware  of  the  illegality.  The  King  might  grant  a  patent 
without  such  a  restriction  as  existed  in  the  present  case,  and  there  was  nothing  to 
show  that  the  Plaintiff  knew  the  King  had  not  done  so  here.  The  Plaintiff  had  done 
all  he  had  undertaken  to  do,  and  was  therefore  entitled  to  the  stipulated  compensa- 
tion. If  the  condition  was  illegal,  then  certainly  the  bond  must  be  admitted  to  he 
void  ;  but  if  the  condition  was  only  impossible,  it  was  then  turned  from  a  bond  with  a 
condition,  to  a  simple  bond.  Touchstone,  372,  and  Bacon,  Abr.  Obligation,  E.  1,  were 
aiutliorities  on  this  point.  The  want  of  power  to  assign  was  not  a  defence  to  an 
action  on  the  obligatory  part  of  the  bond.     Tlie  Plaintiff  need  not  have  averred 
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performance  of  the  condition  ;  tlie  Defendant  nuist  show  its  non-perfonnance  by  way 
of  defence.  Suppose  the  bond  had  Iwen  on  condition  that  the  Phiintitf  should  procure 
a  purchaser  for  the  estate  of  tlie  Defendant,  if  it  should  turn  out  that  the  estate  was 
not  saleable,  that  would  not  be  an  answer  to  the  Plaintiff's  claim.  Notiiing  short  of 
[44]  a  contrivance  to  cheat  and  defraud,  in  which  the  Plaintiff  was  a  party,  would 
be  an  answer  to  the  action.  There  was  no  alleiration  of  that  sort  in  the  present  case. 
The  6  Geo.  I.  was  repealed  before  this  bond  was  entered  into  ;  and  it  was  tO'  be  observed, 
tiiat  all  the  authorities  were  cases  under  tliat  statute,  yet  even  in  those  cases  the  merely 
maJiing  the  shares  transferrable,  or  seeking  to'  act  as  a  corporate  body,  had  not  been 
held  to  be  illegal.  The  Ki>iff  v.  Cawnod,  2  Lord  Raymond  1.361  ;  .and  the  Kiiiff  v. 
IJudd,  9  East,  516,  were  cases  on  the  statute.  In  the  latter  of  these  it  seemed  to  be 
the  opinion  of  the  Court  that  the  intention  of  forming  a  company  would  not  be 
within  the  statute,  without  reference  to  the  fact  of  such  intention  having  a  tendency 
"  to  tlie  common  grievance,"  etc.  in  the  particular  instance.  The  next  case  was  the 
Kiivg  V.  Webb,  14  East,  401.  In  the  6th  count  of  the  indictment  there,  everytbing 
was  to  be  found  which  appeared  in  the  pleas  here,  yet  Lord  Ellenborough  held,  that 
the  offence  there  charged  was  not  within  the  statute.  The  case  of  Pratt  v.  Uut(dtinsoii, 
15  East,  511,  was  also  a,  case  upon  the  statute,  and  in  that  case  Mr.  Justice  Bayley 
said,  "  The  plea  does  not  allege  generally  as  a.  question  for  the  jury,  that  this  society 
was  prejudicial  to  the  public  at.  large."  There  was  no  pretence  for  saying  that  the 
statute  applied  to  the  present  case.  The  only  question  therefore  was,  whetlier  the 
company  was  illegal  at  common  law.  That  depended  on  the  meaning  of  a  dictum  of 
Lord  C.  J.  Abbott,  in  Josephs  v.  Pehrer.  :?  B.  and  C.  644,  "  that  trafficking  in  these 
shares  may  verj-  possibly  have  been  illegal  at.  common  law,  inasmuch  as  it  was  bar- 
gaining and  wagering  about  an  Act  of  Parliament  to  be  obtained  in  future."  That 
point  did  not  arise  in  the  present  case  at  all.  The  pleas  stated  that  [45]  the  com- 
pany intended  to  act  as  a  corporation  without  the  charter  of  the  King,  but  they  did 
not  say  an3rthing  about  an  Act  of  Parliament.  If  the  intention  to  share  tlie  profits 
was  to  be  held  illegal,  then  there  was  no  public  undertaking  that  was  not  sO',  and  every 
public  company  at  its  first  formation  would  bei  under  the  necessity,  on  the  one  hand, 
of  acting  illegally,  or,  on  the  other,  of  violating  a  rule  of  their  Lordships'  House, 
wliich  declared  that  a  certain  number  of  shares  must  be  subscribed  for  before  any  com- 
pany should  be  pei-mitted  to  apply  for  an  Act  of  Parliament.  Yet  it  was  manifest  that 
no  shares  would  be  subscribed  for  tiU  the  terms  O'f  dividing  the  profits  had  been  made 
one  of  the  consequences  of  creating  the  shares.  There  was  not  enough'  in  these  pleas  to 
show  that  the  undertaking,  or  the  formation  of  the  company,  was  so  illegal  as  to  pre- 
vent the  Plaintiff  from  recovering. 

Mr.  Lloyd,  for  the  Defendants  in  Error,  was  not  called  upon  to  argue. 

Lord  Tenterden  (July  3) :  It  appears  to  my  j  udgment  that  this  case  is  sO'  plain  that 
it  will  not  be  necessary  for  your  Lordships  toi  hear  any  further  argument  upon  it; 
and  I  am  the  more  satisfied  with  my  own  opinion,  as  all  the  Judges  who  are  now  pre- 
sent agree  in  that  opinion.  Tliey  all  agree  that  the  judgments  of  the  Courts  below 
ought  to  be  affirmed.  Your  Lordships  happen  to.  enjoy  this  advantage,  that  six  or 
seven  Judges  are  now  jiresent.  not  one  of  wliom  was  a.  judge  of  either  of  the  Courts 
below  when  the  judgments  appealed  from  were  given,  and  consecjuently  are  not  in- 
fluenced by  their  previous  opinions.  Tliis  is  an  action  of  debt  on  bond," to.  which  the 
Defendant  has  pleaded  three  pleas,  which,  after  argument  on  De^[46]-murrer  in  the 
Court  of  Common  Pleas,  and  after  Writ  of  Error  in  the  Court  of  King's  Bench,  both 
Courts  held  sufficient  to  bar  the  action.  His  Lordship  stated  the  nature  of  the  patent, 
and  of  the  condition  thereto  annexed.  The  condition  is  large,  and  is  expressed  in 
such  a  manner  as  to  embrace  almost  every  case  that  could  l>e  put  of  an  assianment  to 
any  number  of  persons  exceeding  the  number  of  five:  "  if  the  patentee  orhis  a.irent 
should  receive  any  sum  of  money  from  any  number  of  persons  exceeding  five,  for 
the  purpose  of  dividing  wntli  them  the  benefits  "  of  the  patent,  theft  it  should  be  void. 
The  Plaintiff'  only  set  forth  the  obligatory  part  of  the  bond,  not  the  condition  ;  the 
Defendant  stated  the  condition  ;  and  it  is  to  this  effect,  that  the  Plaintiff'  shall  procure 
9000  subscribers  to  form  a  company,  to  whom  the  Defendant  and  two.  other  persons 
shall  part  with  the  busin&ss  they  were  then  carrying  on  under  the  patent.  It  is  there- 
fore clear  that,  on  the  condition  of  the  bond,  this  Plaintiff  was  not  entitled  to  any 
money  unless  he  formed  a  company,  and  procured  9000  share®  to  be  taken,  and  unless 
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he  obtained  payment  of  the  first  instalment.  If  the  Phuntifl',  instead  of  confining 
himself  to  the  statement  of  the  obligatoiy  part  of  the  bond,  had  set  out  the  condition  of 
it,  he  would  necessarily  have  shown  a  breach  of  the  condition  of  the  patent,  and  would 
have  alleged  enough  in  his  own  declaration  to  show  that  he  could  not  maintain  the 
action.  But  whether  the  matter  comes  before  the  Court  on  the  Plaintiff's  declaration 
or  on  the  Defendant's  plea,  is  a  perfectly  nugatory  distinction.  The  fifth  and  si.xth 
pleas  aver  the  intention  of  the  parties  to  vest  the  interest  in  more  than  five  persons ; 
the  seventh  plea  introduces  something  else,  and  alleges  that  it  was  intended,  at  the 
time  of  making  the  bond,  tliat  the  com-[47]-pany  should  consist  of  more  than  five 
persons;  that  they  should  act  as  a  corporate  body,  and  divide  the  benefit  of  the  letters 
patent.  The  supposed  illegality  is  put,  therefore,  on  two  grounds,  first,  that  taken 
on  the  fifth  and  sixth  pleas,  tluit  more  than  five  persons  were  to  form  the  company; 
and,  secondly,  that  it  was  intended  that  the  company  should  act  as  a  corporate  body. 
It  is  not  necessary  that  both  parts  of  the  pleas  should  be  proved.  It  is  sufficient  if 
either  part  is  made  out.  If  any  one  of  the  pleas  is  good,  the  judgment  of  the  Court 
below  must  be  aflirmed.  The  condition  of  the  letters  patent  is  what  I  have  mentioned  ; 
and  the  recital  of  the  object  of  tlie  bond  is  such,  that  the  Plaintifl'  cannot  be  entitled  to 
the  money  he  claims  unless  he  has  done  that  which  is  contrary  to  the  condition  of  the 
letters  patent,  that  is,  unless  he  has  obtained  a.  greater  number  than  five  persons  to 
become  members  of  this  company,  and  unless  he  has  procured  them  tO'  pay  the  first 
instalment  on  their  shares.  If  they  did  pay  that  instalment,  they  would  pay  it  for 
nothing,  for  they  could  not  have  the  benefit  of  the  patent.  The  object  of  the  instru- 
ment on  which  the  Plaintiff  seeks  to  recover  was  to  invite  the  world  to  pay  money  for 
something  from  wliich  they  could  not  derive  any  advantage.  But  it  is  said  that  it  is 
not  shown  the  Plaintiff'  knew  this  tO'  be  the  condition  of  the  lettei-s  patent.  I  wiU  not 
put  the  answer  to  that  argument  on  the  ground  that  every  man  must  be  presumed  to 
know  the  effect  of  the  instrument  which  he  undertakes  to  carry  into  execution.  If  he 
was  ignorant,  it  was  his  own  fault ;  if  he  did  not  know,  he  ought  to  have  known  ;  but 
the  fraud  upon  the  public  would  be  equal  whether  he  did  or  not  know  that  he  was 
inviting  men  to  do  something  which  was  illegal.  The  question  then  comes  to  this — 
can  a  man  have  the  benefit  of  a  bond  by  the  condition  of  which  [48]  he  undertakes  to 
violate  the  law  ?  It  seems  to  me  that  it  would  not  be  according  to  the  principles  of  the 
law  of  England,  which  is  a  law  of  reason  and  justice,  to  allow  a  man  to  maintain  an 
action  under  such  circumstances;  it  would  be  to  hold  out  an  encouragement  to-  any 
man  to  induce  others  to  become  dupes,  and  to  pay  their  money  for  that  from  which 
they  could  derive  no  advantage.  Under  these  circumstances,  I  shall  humbly  advise 
your  Lordships  that  the  judgment  of  the  Court  below  should  be  affirmed. 

Judgment  affirmed. 

Lord  Tenterden  :  My  Lords,  after  the  unanimous  opinions  of  two  Courts  below 
ha.ve  been  given  against  the  Plaintiff,  the  bringing  a.  Writ  of  Error  here  is  a  pereever- 
ing  in  an  attempt  to  obtain  from  this  House  something  which  eight  Judges  have  held 
him  not  entitled  tO'  obtain.  Under  such  circumstances,  it  appears  to  me  that  justice 
requires  that  tlie  judgment  should  be  affirmed,  with  £80  costs,  which  is  probably  some- 
what less  than  the  expense  that  the  Defendant  in  Error  has  been  compelled  to  incur. 

Judgment  affirmed  accordingly. 


[49]  APPEAL 

Froji  the  Rolls  Coukt. 

NICOL  V.  VAUGHAN.* 

[Mews'  Dig.  i.  355,  356  ;  v.  510 ;  vi.  811  ;  vii.  264  :  xi.  613.     S.C.  2  Dow  and  Cl.  120  ; 

5  Bli.  N.S.  505 ;  and  see  1  CL  and  F.  495.     Cited  in  Bromie  v.  M'Clintocl-.  1873, 

L.R.  6  H.L.  463 ;  and  ex  parte  Morgan,  1876,  2  Ch.D.  96.] 

Two  ladies  entrusted  much  of  the  management  of  their  affairs  to  A.  who  was  not  a 

professional  person.     In  the  course  of  business  A.  became  bound  with  them  in 

*  As  the  facts  of  this  case  have  been  already  fully  given,  (see  2  Dow  and  Clark, 
420),  it  has  been  deemed  unnecessary  to  repeat  them  here. 
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a  bond  for  £10,000  given  on  their  account;  on  the  same  day,  they  exet^ted  a 
bond  to  A  for  £12  000.  The  survivor  of  the  two  hvdies  afterwards,  by  her 
Will  left  a  Wacv  of  £2000  to  A.  The  bond  for  £12,000  was,  on  the  face  of  it, 
a  simple  money  bond.— Held,  that  it  must  be  taken  to  be  a  simple  money 
bond  unless  impe:iehed  bv  evidence  which  showed  that  it  was  partly  for 
indemnity  ;  and  that  tJie  burden  of  proving  it  to  be  an  indemnity  bond  lay 
on  the  party  impeaching  tJie  bond. 

The  Lord  ChanceUor  (23  July  1832):  My  Lords,  this  case  is  an  appeal  from  the 
iud-nnent  of  the  Master  of  the  Rolls,  arising  out  of  a  former  appeal,  in  which  your 
Lordships  were  pleased  to  reverse  the  order  of  his  Honor,  directing  certain 
issues  to  be  tried,  and  to  remit  tlie  case  back  to  his  Honor,  to  consider 
the  question  upon  the  evidence  as  it  then  stood  before  lum.  The 
matter  for  the  decision  of  your  Lordships  now  is  that  which  was  not  then 
disposed  of,  but  sent  back  to  his  Honor  for  his  consideration,  namely,  whether  or  not, 
upon  the  evidence  before  him,  this  bond  given  by  the  Ladies  Ker  to  the  late  Mr. 
Nicol,  was  to  be  considered  as  [50]  a  bond  of  indemnity  to  the  extent  of  £10,000, 
and  as  a  voluntary  bond,  either  voluntary  or  for  services  performed,  to  the  extent  of 
the  remaining  £2000,  or  whether  it  was  not  a  simple  bond  to  the  extent  of  £12,000 
given  by  tliose  Ladies,  as  the  obligors  of  the  bond,  to  Mr.  George  Nicol,  as  the  obligee. 
His  Honor,  upon  the  question  and  upon  consideration  of  the  evidence  then  in  the 
cause,  has  come  to  the  conclusion,  that  it  was  a  bond  of  indemnity 
to  the  extent  of  £10,000,  and  to  the  extent  of  £2000  it  was  a  voluntary 
bond,  given  to  Mr.  Nicol  by  these  Ladies  :  and  the  opinion  which  I  certainly  have 
formed,  and  which  my  noble  and  learned  friend  (Lord  Lyndhurst),  whose  assistance 
we  had  on  the  former  occasion  when  this  was  argued,  also  formed,  is,  that  this  bond  is 
not  to  be  considered  as  a  bond  of  indemnity  for  any  part  of  the  amount  at  all.  That 
opinion  has  not  been  shaken  by  the  further  consideration  of  the  question,  or  by  the 
learned  and  able  arguments  which  were  adduced  at  the  bar  on  the  part  of  the 
Respondents. 

My  Lords,  this  bond,  upon  the  face  of  it,  is  a.  money  bond  for  £12,000  and 
interest ;  on  the  face  of  it,  it  is  clear  and  plain,  and  therefore  the  proof  lies  on  the 
Respondents  in  this  case,  and  it  is  for  them  to  satisfy  your  Lordships  that  it  was  not 
what  it  purports  to  be.  There  being  no  one  word  of  indemnity,  notliing  pointing 
towards  indemnity,  notliing  connected  with  indemnity,  appearing  on  the  face  of 
the  instrument,  it  was  for  them  to  show,  by  sufficient  evidence  travelling  out  of  the 
instrument,  that  the  purpose  for  which  it  appears  to  have  been  granted  was  not  the 
real  purpose,  and  that  it  was  intended  only  to  the  extent,  at  least,  of  £10,000  of  the 
£12,000  to  cover  Mr.  Nicol's  liability,  which  he  had  incurred  in  the  transaction  with 
Messrs.  [51]  Coutts,  and  to  which  those  Ladies,  the  obligors  in  the  bond,  were 
parties.  Now  the  evidence  which  was  adduced  before  his  Honor,  and  the  only 
evidence  before  your  Lordships  when  we  came  to  consider  it,  altogether  exclusive  of 
Mr.  Nicol's  own  examination,  is,  in  fact,  the  date  of  the  bond  being  identical  with  the 
date  of  another  bond  executed  by  those  Ladies  to  Mr.  Coutts,  and  in  which  Mr.  Nicol 
joined  them,  and  became  also  tlieir  surety  to  Mr.  Coutts,  and  which  was  for  £10,000, 
executed  on  the  same  day  with  the  bond  in  question.  This  of  itself,  this  mere 
coincidence  of  date,  is  clearly  insufficient ;  and  as  to  the  sum  being  the  same,  I  still 
hesitate,  and  more  hesitate  now  tlian  I  did  before,  iii  saying  that  the  two  instruments 
were  for  the  same  sum.  The  one  is  for  £12,000  and  the  other  for  £10,000  ;  and  yo<u 
only  can  make  it  out  that  they  are  for  the  same  sum  by  deducting  the  £2000,  and 
saying  that  £10,000  of  the  £12,000  is  to  !je  taken  as  the  same  sum  as  that  in  the  bond 
which  Mr.  Nicol  joined  in  with  the  Ladies  to  Mr.  Coutts,  and  to  that  extent,  therefore, 
the  sums  are  identical,  and  the  one  is  intended  as  an  indemnity  against  the  liability 
incurred  by  Mr.  Nicol  to  Mr.  Coutts  by  the  other.  But  it  is  to  be  considered  that  the 
giving  of  a  bond  for  £10,000  is  not  an  indemnity  to  a  party  who  joins  with  you  in  a 
bond  for  that  amount  to  another,  because  thei-e  are  costs  (there  is  notliing  "for  that 
in  this  bond),  there  are  the  costs  which  you  may  incur  in  consequence  of  that  trans- 
action, and  against  that  the  £10,000  bond  does  not  give  securit)^  Why,  tlien,  tlie 
argument  in  answer  to  that,  the  pressure  of  that  being  felt  on  tlie  part  of  the 
Respondents,  is  this,  "  true  the  £10,000,  for  that  reason,  is  not  sufficient  for  the  costs, 
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which  are  to  be  taken  into  the  account,  but  then  the  £2000  over  the  £10,000  was 
added  for  the  express  [52]  purpose  of  covering  tlie  costs."  Not  to  say  that  this  is 
most  gratuitous,  that  it  is  an  assumption  made  to  suit  the  purpose  of  the  argument, 
it  is  negatived  both  by  tlie  finding  of  tlie  learned  Judge  in  the  Court  below,  in  the 
decree  appealed  from,  and  by  the  argument  of  the  parties  themselves  (the  Re- 
spondents). It  is  negatived  by  the  finding  in  the  decree ;  for  that  says  that  the  bond 
was  intended,  to  the  e.xtent  of  £10,000,  as  a  counter-security  for  the  engagement  into 
which  he  had  entered  as  surety  for  Lady  Essex  and  Lady  Mary  Ker  in  the  bond  for 
£10,000,  executed  by  those  Ladies  to  Mr.  Coutts,  bearing  date  the  15th  day  of  July 
1815  ;  and  as  to  the  £2000,  that  was  intended  as  a  voluntary  gift,  as  a  remuneration 
for  his  services.  Now  there  is  not  in  that  decree  a  word  about  the  £2000  being  to 
cover  costs,  but  it  expressly  declares  tliat  the  £10,000  was  indemnity,  and  the  £2000 
was  a  voluntary  gift  for  services  by  him  performed.  It  is  equally  negatived  by  the 
argument  of  the  Respondents  themselves,  who,  so  far  from  taking  that  view  which  I 
am  now  referring  to,  of  the  £2000  being  added  to  cover  costs,  contended,  in  tlieir 
original  case,  that  Lady  Essex  Ker,  in  August  1819,  made  and  published  her  will,  and 
intending  to  confirm  the  gift  of  £2000  secured  by  the  bond  for  £12,000.  she  gave  a 
legacy  of  £2000  to  Mr.  Nicol.  So  far  from  then  saying,  as  they  now  contend,  that  the 
£2000  was  added  to  the  £10,000  to  cover  the  costs  and  to  make  the  whole  an 
indemnity,  they  there,  in  precise  accordance  with  the  declaration  in  the  decree 
appealed  from,  contend  that  the  £10,000  was  indemnity,  and  the  £2000  was  gift. 
Now,  my  Lords,  when  this  question  arose,  it  being  quite  clear  that  the  proof  was  upon 
the  Respondents,  an  application  was  made  for  leave  to  examine  Mr.  George  Nicol 
himself,  and  he  was  ex-[53]-amined,  upon  interrogatories  presented  by  the  Respon- 
dents. It  was  also  stated  in  the  order,  that  it  was  by  consent  of  parties  that  Mr. 
Nicol  was  to  be  entitled  to  frame  interrogatories  for  his  own  examination  ;  he  was 
however  examined  on  this  subject  on  the  part  of  the  Respondents,  and  they  appear 
tO'  have  moved  in  that  examination  ;  but  whether  they  did  or  not  is  immaterial  for  my 
purpose;  they  certainly  professed,  and  professed  in  the  course  of  the  argument  here, 
that  they  were  desirous  of  examining  him  themselves,  in  order  to  sift  the  matter  to  the 
bottom.  Well,  then,  can  they,  after  having  elected  to  examine  him  themselves^ — 
can  they,  when  his  examination  is  taken,  turn  round  and  call  upon  your  Lordships, 
as  they  appear  to  have  called  upon  the  learned  Judge  in  the  Court  l>elow,  to  throw 
that  examination  of  Mr.  Nicol  entirely  out  of  tlie  cause,  and  tO'  decide  as  if  he  never 
had  been  examined,  and  therefore  in  their  favour;  though  if  he  never  had  been 
examined  the  matter  would  have  stood  as  it  did,  for  the  correspondence  proves 
nothing  one  way  or  the  other.  If  the  examination  had  not  been  taken,  the  cause 
must  have  been  decided  against  the  Respondents,  that  the  bond  was  in  no  degree  an 
indemnity.  Can  they  now  call  upon  your  Lordships  to  dismiss  Mr.  Nicol's  examina- 
tion altogether,  and  to  decide,  either  as  if  it  were  not  in  the  cause,  and  therefore  to 
decide  for  them  :  or  to  decide  as  if,  being  in  the  cause,  the  result  of  the  examination 
had  proved  favourable  to  them.  He  completely  negatives  indemnity  from  the 
beginning  to^  the  end  of  his  long  examination  :  he  denies  that  there  was  anv  such 
view  taken  of  the  matter  ;  he  states  that  the  ladies  knew  perfectly  well  the  whole 
transaction  in  which  they  were  engaged  :  liei  states  that  the  bond  was  given,  not  as 
a  counter-security,  in  no  respect  as  a  counter-security,  but  was  given  partly  from 
kindness  [54]  and  partly  from  gratitude  towards  him,  and  in  part,  though  apparently 
in  a  small  part,  in  respect  of  an  account  of  monies  advanced  by  him  to  them,  and 
wliich  they  owed  him  at  tlie  time  they  executed  tliat  bond  to  him  for  the  sum  of 
£12,000.  I  take  it  therefore  in  this  case,  which  really  admits  of  no  doubt,  that  we 
must  consider  this  bond  as  a  simple  money  bond,  the  proof  being  thrown  upon 
those  who  impeach  it,  and  who  are  tO'  prove  it  indemnity,  that  we  must  take  it  tliat 
they  have  failed  in  tliat  proof,  and  that  tlie  case  remains  as  it  did  before  this 
gentleman,  Mr.  Nicol,  was  examined.  There  is  nothing  whatever  that  differs  this 
from  the  ordinary  case  of  a  £12.000  bond.  It  is  not  contended,  as  I  apprehend,  that 
tliere  was  any  fraud  on  tlie  part  of  Mr.  Nicol.  In  truth  it  is  impossible  to  ascribe 
fraud  to  that  gentleman  in  this  transaction.  There  was  no  concealment. 
It  is  true  that  he  made  no  use  of  the  bond  during  the  lifetime  of 
those  ladies ;  and  from  obvious  motives  of  delicac}%  and  from  an 
understanding   between    them,    it   is   quite   clear   that   he   was   not   likely   to   have 
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done  so.     After  the  death  of  tlie  survivor,  Lady  Essex  Ker,  however,  he  very  soon 
after  uses  the  bond,  by  depositing  it  with   Mr.   Coutts;  tliat  gentleman  being  the 
pei-son  who,  if  there  had  been  any  fraud  in  the  transaction,  was  most  likely  to  Ix' 
cognizant  of  that  fraud.     He  did  not  wait  till  Mr.  Coutts,  who  was  a  very  old  man, 
died,  but  during  the  lifetime  of  Mr.  Coutts  he  used  the  bond,  by  depositing  it  with 
him;  and  what  I  am  about  to  observe  also  is  most  material;  he  obtained,  upon  the 
deposit  of  that  bond,  from  Mr.  Coutts,  who  must  have  known  all  the  transaction,  he 
obtained,  not  £2000,  but  he  obtained  an  advance  of  £3000.     With  respect  to  fraud, 
the  observation  .stares  one  in  the  face,  and  indeed  the  only  suspicious  part  of  the 
transaction,  except  one  that  I  am  [55]  about  presently  to  allude  to  ;  the  only  circum- 
stance that  can   raise  any  suspicion  of   its  being  indemnity  is  the  identity  of  the 
dates  of  the  two  bonds  ;  and  the  easiest  tiling  in  tlie  world,  on  Mr.  Nicol's  part,  would 
have  been  to  have  avoided  tlie  possibility  of  any  inference  being  drawn   fronj  that 
foot  by  avoiding  the  fact  itself,  and  having  the  one  bond  executed  upon  a  day  some- 
what distant  from  tlie  otlier.     Instead  of  that  lie  has  them  both  executed  on  the  same 
day,  and  for  a  reason  which  he  explains  in  his  examination,  that  the  ladies  with 
great  difficulty  could  be  got  to  attend  to  business,  and  particularly  business  of  that 
description,  law  business;  and  therefore  it  was  more  convenient  that  both  trans- 
actions should  take  place  at  one  and  the  same  time.     A  legac)^  was  left  by  Lady  Essex 
Ker  to  the  amovmt  of  £2000,  she  having  survived  her  sister,  I  think,  a  year  and  a 
half  ;  and  it  wa,s  left  him  for  his  services :  in  so  many  words,  for  the  services  rendered 
by  him  to  her,  stating  it  generally,  for  his  services,  without  stating  what  they  were. 
Now  she  survived  her  sister  somewhere  about  a  year  and  a  half,  and  no  reference  is 
mace  there  to  the  £2000  before,  and  which  there  would  have  been  on  the  supposition 
that  tlie  £2000  was  gift,  and  the  £10,000  was  indemnity.     I  cannot  help  thinking 
too,  that  her  leaving  £2000  without  any  reference  to  what  had  passed  before,  it  not 
being  pretended  tliat  she  was  not  in  perfect  possession  of  her  faculties  at  the  time  she 
made  her   will,   it  not  being   pretended   that  she   did   not  know   the  whole   earlier 
transaction,  and  understood   it  at  the  time  she  entered   into  it,  I  think  that  that 
£2000  being  left  for  his  services,  without  any  reference  to  it,  can  be  accounted  for  in 
no  other  way  than  on  the  supposition  of  her  thinking  that  by  that  £12,000  he  had 
been  too  little  paid,  and  that  he,  having  continued  [56]  the  same  friendly  assistance 
to  her  after  the  death  of  her  sister.  Lady  Mary,  had  entitled  himself  to  a  further 
testimony  of  her  gratitude  at  her  hands. — My  Lords,  there  was  some  reference  made 
in  the  course  of  the  argument  to  the  case  of  Huguenin  v.  Baseley,  14th  Vesey  [273]  ; 
and  Lord  Sehey  v.  Rhnades,  2d  Simons  and  Stuart  [2  Sim.  and  S.  41].     The  latter  of 
those  cases.  Lord  Sehey  v.  Ehoades,  was  before  the  same  learned  Judge  who  decided 
this  case  in  the  Court  below  ;  and  the  former  case,  it  is  well  known,  wa,s  decided  many 
years  ago  by  Lord   Eldon.     I  really  can  find  no  bearing  of  those  ca.ses  upon  the 
present.     That  of  Huguenin  v.  Ba^eley  was  clearly  put  upon  fraud  and  misrepre- 
sentation ;  and  Lord  Eldon,  in  his  judgment,  admits,  that  if  tlie  deeds  had  been 
pure,  voluntary,  and  well-understood  acts  of  the  mind  of  the  party,  tlie  Court  would 
not  set  them  aside.     If,  however,  they  are  not  tlie  pure  and  well-understood  acts  of 
the  mind  of  the  party,  then,  said  his  Lordship,  the  Court  will  set  them  aside  ;  and  he 
put  it  on  the  ground  that  Mrs.  Huguenin  did  not  understand  the  instruments  she 
was  executing,  and  that  the  Defendant  did  not  give  her  the  information  he  was 
bound  to  give  her  before  he  suffered  her  to  execute  those  deeds.     In  Lord  Sehey  v. 
Rhoades.  his  Honour  there  lays  it  down,  and  most  correctly,  that  there  is  no  rule  of 
law  to  prevent  a  steward  (it  was  the  case  of  a  steward  liaving  obtained  a  beneficial 
lease   from  his  employer),   he  says,  there   is  no  rule  of  law  to   prevent  a  steward 
receiving  a  beneficial  lease  from  his  employer,  but  he  must  show  that  he  gave  the 
full  consideration  which  it  would  have  been  his  duty  to  take  from  a  stranger;  and  if 
as  a  testimony  of  bounty  of  his  employer,  he  is  bound  to  make  out  tli.at  his  employer 
had  all  the  knowledge  from  him  which  he,  the  steward,  had  as  to  the  value  of  [57]  tlie 
lease,  and  the  other  circumstances  necessary  for  him  to  know,  such  as  the  extent  of 
the  term,  and  the  extent  of  the  bounty  which  lie  was  bestowing  upon  him  by  granting 
him  that  lease.     Now  upon  those  propositions  there  can  be  no  pretence  whatever  to 
entertain  the  slightest  doubt;  no  one  can  entertain  any  doubt  whatever  upon  them  ; 
but  they  do  not  appear  to  me  to  bear  upon  the  present  case.     One  or  both  of  those 
cases  are  meant  to  be  cited  for  the  purpose  of  showing  that  the  proof  is  not  on  the 
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party  seeking  to  set  aside  tlie  bond,  but  tliat  tlie  proof  of  its  not  being  an  indemnity 
is  upon  the  party  setting  up  tiie  bond  :  upon  that  I  am  clearly  of  opinion,  that  tliere 
is  nothing  to  be"  found  within  the  four  corners  of  either  of  those  cases  which  at  aJl 
goes  to  establish  so  extravagant  a  proposition.  Where  the  bood  mi  the  face  of  it  is 
clea.r  and  plain,  and  purports  to  be  for  £12,000  in  money,  it  is  for  those  who  seek  to 
set  aside  that  bond,  it  is  for  those  who'  seek  to  construe  it  in  a  different  way,  and  to 
read  it  as  if  it  were  not  what  it  purports  to  be,  but  something  else,  it  is  for  them  to 
show  your  Lordships,  by  sufficient  evidence,  and  not  by  surmise  or  conjecture,  or 
merely  endeavouring  to  raise  a  suspicion,  that  it  is  in  reality  a  transnction  different 
from  what  on  its  face  it  appears  to  be.  My  Lords,  I  stated  tha'  there  was  one 
circumstance  in  this  case,  but  for  which,  I  conceive,  tliere  never  could 
have  e.\isted  a  moment's  doubt  respecting  this  transaction,  and  that  is, 
that  it  was  unfortunately  not  prepared  by  the  man  of  business  usually 
employed  by  Ladies  Esse.x  and  Mary  Ker.  They  do  not  appear  at  that  time  to  have 
had  a  professional  man  regularly  in  their  employ.  A  respectable  gentleman  of  the 
name  of  Moore  appears  to  have  been  engaged  by  them  in  some  law  concerns  formerly, 
but  he  does  not  seem  to  have  been  by  them  regularly  em-[58]-ployed  as  their  pro- 
fessional agent.  It  is  unfortunate  that  tliere  was  not  a  professional  man  employed 
by  them  regularly,  and  who,  if  there  had  been  such  a  one,  ought  undoubtedly  to  have 
been  the  person  employed  in  preference  to  Mr.  Nicol's  solicitors.  Mr.  Nicol  em- 
ployed them  to  prepare  it;  and  but  for  that  circumstance  I  really  think  there  never 
could  have  been,  from  beginning  to  end,  the  least  doubt  or  suspicion  entertained  of 
this  transaction.  But  I  am  very  far  from  saying  that  is  a  circumstance  that  ought  to 
weigh  in  your  Lordships'  minds  in  the  opinion  which  j'ou  are  to  form  upon  it.  The 
peculiarities  in  the  habits  of  the  parties,  the  very  close  intimacy  that  prevailed  between 
them  and  Mr.  Nicol,  and  the  fact  of  their  not  having  regularly  employed  a  profes- 
sional man  at  tliat  time,  will,  in  all  pro'bability,  be  siaffioient  to  account  for 
that  difficulty,  the  only  one  which  I  can  perceive  in  this  transaction.  My  Lords, 
upon  the  whole,  therefore,  I  was  of  opinion,  that  it  was  impossible  fornaerly  to  call 
upon  your  Lordships  to  sanction  the  inference  raised  from  this  coincidence  of  date; 
but  we  then  had  before  us  only  the  question  of,  whether  or  not  those  issues  should  be 
tried?  we  had  not  the  question,  what  conclusion  ought  to  be  drawn  by  his  Honor, 
he  having  at  that  time  drawn  no  conclusion,  but  sent  i«-.  to  be  tried  by  a  jury.  I  am 
of  the  same  opinion  now,  on  further  consideration  and  fuller  argument,  that  I 
entertained  at  that  time,  namely,  that  tliis  bond  is  to  be  taken  as 
the  Master  took  it,  and  that  the  exception  taken  by  the  Respondents 
to  the  Master's  report  ought  to  have  been  overruled  by  his  Honor,  and  that  accord' ngly 
this  House  should  reverse  so  much  of  the  decree  appealed  from  as  declares  the  bond 
for  £12,000,  executed  by  the  Ladies  Essex  and  Mary  Ker,  bearing  date  the  15th  day 
of  July  1815,  was  intended,  to  the  extent  of  £10,000,  as  [59]  a  countei'-security,  for 
the  engagement  into^  which  he  had  entered  as  surety  for  the  Ladies  Essex  and  Mary 
Ker  in  the  bond  for  £10,000,  executed  by  the  same  ladies  in  the  same  day  (the  15th  of 
July  1815)  ;  and  so  far  also'  as  the  same  decree  ordered,  that  the  sum  of  £5  deposited 
with  the  Registrar  on  setting  down  the  exceptions  to  be  heard,  should  be  returned  to 
the  Respondent,  Sir  Robert  William  Vaughan  ;  and  also  so  far  as  the  decree  ordered, 
that  it  should  be  referred  back  to-  the  Master,  to  review  his  report,  according  to  the 
declaration  ;  that  so  far  as  that  goes  the  decree  appealed  from  should  be  reversed  ; 
and  that  the  report  of  the  Master  of  the  21st  day  of  March  1828  should  be  directed 
to  be  absolutely  confirmed.  My  Lords,  I  stated,  when  this  question  was  argued, 
regarding  my  noble  and  learned  friend  (Lord  Lyndhurst),  the  benefit  of  whose 
assistance  we  had  on  the  former  argument,  on  the  appeal  respecting  the  trial  of  the 
issues,  he  having  attended  at  that  time,  and  paid  great  attention  to  it,  that  it  would 
be  satisfactory  to  me  to  have  the  benefit  of  his  opinion  upon  this  matter  before  your 
Lordships  finally  decided  it:  I  have  communicated  with  him  upon  it;  he  has  recon- 
sidered tlie  case  very  fully,  and  he  remains  entirely  of  the  opinion  which  I  expressed, 
as  far  as  it  was  necessary  to  be  expressed,  on  the  former  occa,sion,  and  which  he,  as 
far  as  his  observations  then  went,  confirmed  ;  and  he  is  now  clearlj-  of  opinion,  upon 
the  evidence  as  it  now  stands,  that  the  Judgment  of  the  Court  below,  so  far  as  1  have 
stated,  is  wrong,  and  therefore  to  tliat  extent  ought  to  be  reversed. 
Judgment  of  the  Court  below  reversed  accordingly. 
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[60]  APPEAL 

From  the  Rolls  Court. 

Sir  CHARLES  COCKERELL,  Bart.,  HENRY  TRAIL,  Sir  CHARLES  RICHARD 
BLUNT,  Bart.,  Tlie  Most  Noble  GEORGE  Duke  of  Marlborough,  and  JAMES 
BhA.CKSTO'SE,—AppeI/anfs:  FRANCIS  CHOLMELEY,— ^f.f;;o«(/«i^ 

[Mews'  Dig.  viii.  53:3:  x.  147S,  1592:  xiv.  1733:  S.C.  6  Bli.  N.S.  120:  and  in  Cli.  1 
Russ.  and  My.  -ilS.  See  also  10  B.  and  C.  564  :  3  Russ.  565  :  Taml.  435  :  Choline- 
ley  V.  I'aj-ton,  3  Bing.  207.  Discussed  and  distincruished  (as  reported  in  10  B. 
and  C.  564)  in  Iti  re  Futland's  {Duke  of)  Estates  [1900]  2  Ch.  206.  See  also  22 
and  23  Vict.  c.  35,  s.  13  ;  40  and  41  Vict.  c.  18,  s.  16  ;  and  Farwell  on  Powers,  2nd. 
ed.  359,  360.] 

A  testator,  by  his  will,  devised  his  lands  to  trustees,  with  a  power  of  sale.  The 
trustees  sold  the  estate,  but  as  it  was  supposed  tJiat  the  tenant  for  life,  with- 
out impeachment  of  waste,  was  entitled  to  the  produce  of  the  growing  timber, 
the  deed  for  carrying  the  contract  of  sale  into  effect  recited  that  the  trustees 
had  sold  the  lands  for  a  certain  sum,  and  that  the  tenant  for  lite  had  sold  the 
timber  then  standing  tliereon  for  a  certain  other  sum.  The  purchase  money 
of  the  estate  was  paid  to  the  trustees,  and  invested  according  to  the  directions 
in  the  will ;  tlie  value  of  the  timber  was  paid  to  the  tenant  for  life.  Held,  tliat 
this  was  a  bad  execution  of  the  power,  and  that  it  was  not  cured  by  the  sub- 
sequent investment  by  the  tenant  for  life,  according  to^  the  directions  in  the 
will,  of  the  money  wliicli,  under  a  mistake  of  the  law,  had  been  thus  paid  over 
to  him. 

Sir  Henry  Euglefield,  late  of  the  parish  of  Sonning,  in  the  countj'  of  Berks,  bart., 
being  seized  of  the  manor  of  Early,  and  the  manor,  mansion-house,  and  lands  of 
White  Knights,  in  tliat  county,  made  his  last  will  and  testament  in  writing,  dated  the 
27th  of  November  1778,  and  executed  so  as  to  convey  real  estates,  and,  amongst  other 
things,  devised  the  said  manor  of  Early,  and  his  manor  and  mansion-house  [61] 
called  White  Knights,  and  all  and  every  his  messuages,  lands,  etc.  in  the  count}'  jf 
Berks,  unto  the  Right  Honourable  Charks  Sloane,  Lord  Cadogan,  and  Sir  Charles 
Bucke,  bart.,  and  their  lieirs,  upon  trust  to  secure  to  his  widow  an  annuity  of  £500 
per  annum,  tlien  to  the  use  of  the  testator's  eldest  son,  Henry  Charles  Englefield,  for 
and  during  the  term  of  his  natural  life,  without  impeachment  of  waste,  with  re- 
mainder to  trustees  to  preserve  contingent  remainders,  created  in  favour  of  Francis 
Michael  Englefield,  the  testator's  second  son,  and  of  Teresa  Anne  Englefield,  his 
daughter.  And  the  said  testator  declared  his  will  to  be,  that  notwithstanding  any 
of  the  estates  and  uses  by  his  said  will  created  or  limited,  it  should  be  lawful  to  and 
for  the  said  Lord  Cadogan  and  Sir  Charles  Bucke,  or  the  survivor,  from  time  to  time, 
at  the  request  and  by  tlie  direction  or  appointment  of  the  person  who,  for  the  time 
being,  should  be  in  possession  of  or  entitled  to  the  rents  and  profits  of  the  manor  and 
tenements  aforesaid,  signified  by  any  deed  or  writing  under  seal,  attested  by  two 
witnesses,  to  sell,  or  to  convey  in  exchange  for  other  manors,  lands,  etc.  all  or  any 
part  or  parts  of  the  manor  and  tenements  aforesaid,  to  any  person  or  persons  whom- 
soever, eitlier  together  or  in  parcels,  for  such  price  in  money,  or  any  otlier  equivalent, 
as  to  them  should  seem  just  and  reasonable;  and  to  that  end  for  the  said  Lord 
Cadogan  and  Sir  Charles  Bucke,  or  tlie  survivor,  by  any  deed  under  their  hands  and 
seals,  to  declare  such  new  uses  as  should  be  necessary  for  tlie  executing  such  sales 
or  exchanges  ;  and  when  any  of  the  said  premises  should  be  sold  for  a  valuable  con- 
sideration in  money,  in  pursuance  of  the  powers  tliereby  given,  all  the  sums  of  money 
which  should  arise  by  such  sales  should  be  laid  out  by  the  said  Lord  Cadog.an  and  Sir 
Charles  [62]  Bucke,  or  the  survivor,  with  such  consent  as  aforesaid,  testified  as- 
aforesaid,  and  be  invested  in  the  purchase  of  other  freeliold  manors  of  inheritance, 
in  fee  simple,  in  possession,  and  of  copyhold  lands  of  inheritance,  if  any  should  be 
intermixed  therewith,  to  be  settled  and  conveyed  to  the  same  uses  as  were  therein- 
before limited. 

The  testator  died  on  the  1st  of  June  1780,  without  revoking  or  altering  his  will ; 
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Dame  Katheriiie  Eiiglefield  and  all  his  three  children  survived  him  :  upon  his  death 
his  eldest  son,  Heniy  Cliarles  Englefield,  who  thereupon  beeame  Sir  Henry  Charles 
Englefield,  bart.,  entered  into  the  possession  of  the  manor,  mansion-house  and  lands 
of  White  Knights,  as  tenant  for  life,  under  the  limitations  of  his  father's  will. 

On  the  1st  January  1782,  Sir  Cliarles  Bucke  died,  and  Lord  Cadogan  became 
the  sole  trustee  under  the  will. 

In  the  same  year,  Teresa  Anne  Englefield  intermarried  with  Francis  Cholmeley, 
late  of  Bransby,  in  the  county  of  York,  esq.,  deceased,  and  the  Respondent,  Francis 
Cholmeley,  was  the  eldest  son  of  that  marriage,  and  was  born  some  time  in  the  year 
1783. 

In  the  month  of  July  1782,  William  Byam  Martin,  esq.,  being  desirous  of  pur- 
chasing the  manor  and  mansion-house  and  lands  of  Wliite  Knights,  employed  tlie  late 
Mr.  Cockerell,  then  of  Strattou  Street,  an  architect  and  sun'eyor,  to  make  inquiries 
about  tlie  property,  and  to  treat  for  tlie  purchase  of  it.  Mr.  Cockerell  accordingly 
applied  to  the  London  attorney  and  solicitor,  and  the  country  attorney  and  solicitor 
ol  the  Englefield  family,  for  permission  to  view  the  house  and  grounds,  and  for 
information  respecting  the  particulars  of  the  property,  and  the  price  for  which  it 
was  tO'  be  [63]  sold,  and  having  viewed  the  property,  and  obtained  such  information 
as  he  was  able,  Mr.  Cockerell,  as  the  agent  of  Mr.  Martin,  finally  made  an  ofYer,  which 
the  then  tenant  foi'  life   and  the  trustee  agreed  to  accejit. 

The  real  contract  between  the  parties  being  a.  contract  for  the  sale  and  purchase 
O'f  the  manor,  mansion-house  and  lands  of  'V\'Tiite  Knights,  with  the  addition  of  lands 
called  Foxholes,  at  the  price  of  £1.3,i00,  and  of  the  timber  and  other  trees  thereon  at 
a  price  to  be  fixed  by  the  valuation  of  two  surveyors,  the  point  now  in  dispute  was, 
whether  tlie  respective  ])arties  and  their  law  advisers  in  carrying  this  contract  into 
effect  had  not  committed  a  mistake: — Tliey  conceived  that,  inasmucli  as  Sir  Henry 
Charles  Englefield  was  entitled,  as  tenant  for  life,  without  impeachment  of  waste, 
to  cut  down  the  timber  and  other  trees  upon  the  property  contracted  to  be  sold,  and  to 
sell  the  same  when  cut,  and  to  receive  for  his  own  use  the  proceeds  of  such  sale,  he 
was  therefore  entitled  to  the  value  of  the  said  timber  and  trees  although  left  standing  ; 
and  upon  this  mistake  as  to  the  rights  of  Sir  Henry  Charles  Englefield  as  such  tenant 
for  life,  the  deed  for  carrying  the  above-mentioned  contract  into  effect  was  framed. 

That  deed,  instead  of  reciting  the  contract  of  the  parties  as  one  entire  contract, 
contained  a  recital  to  the  following  eiffect:  "Whereas  the  said  Lord  Cadogan,  by 
virtue  of  the  power  given  to  him  in  the  will  (and  at  the  request  of  Sir  H.  C.  Engle- 
field, properly  testified),  contracted  with  the  said  William  Byam  Martin  for  the  sale 
of  the  manor,  and  of  the  mansion-house  of  White  Knights,  and  of  the  outhouses,  etc., 
and  of  the  fixtures  and  furniture,  etc.,  for  the  sum  of  £l'i,400;  and  the  s;i.id  Sir 
H.  C.  Englefield,  who,  as  tenant  for  life,  without  impeachment  of  waste,  is  [64]  en- 
titled to  the'  timber  trees  standing  and  growing,  and  being  on  the  said  premises,  so 
agreed  to  be  sold  to  the  said  William  Byam  Martin,  hath  agreed  to  sell  the  said  timber 
and  timber  trees  to  the  said  W.  B.  Martin,  at  or  for  the  sum  of  £2448." 

The  sum  of  £2448  was  paid  to  Sir  Henry  diaries  Englefield,  for  his  own  use,  and 
the  sum  of  £13,400  only  was  paid  to  and  received  by  Lord  Cadogan,  as  the  surviving 
trustee  under  the  will.  The  deed  was  duly  executed  by  all  parties,  and  Mr.  Martin 
entered  into  possession  of  the  property. 

Part  of  the  sum  of  £13,400  was  laid  out  by  Lord  Cadogan  upon  mortgage  security, 
and  the  residue  was  invested  in  the  purchase  of  three  per  cent,  consolidated  Bank 
Annuities,  and  proper  deeds  were  executed  by  Lord  Cadogan,  declaring  the  trusts 
upon  which  he  held  the  said  trust  funds. 

Francis  Michael  Englefield  died  in  the  year  1789. 

In  the  month  of  April  1799,  the  sum  of  £13,400  stood  invested  and  secured  in  the 
following  manner,  that  is  to  say,  the  sum  of  £12,500,  part  thereof,  upon  mortgage  of 
certain  estates  at  Redgemont  and  Seekling,  in  Holderness,  in  the  county  of  York, 
and  the  residue  thereof,  together  with  tlie  proceeds  of  other  parts  of  the  estates 
devised  by  the  said  will,  and  sold  under  the  said  power,  was  invested  in  the  sum  of 
£4080  lis.  lid.,  three  per  cent,  consolidated  Bank  Annuities,  and  then  stood  in  the 
name  of  Lord  Cadogan  in  the  books  of  the  governor  and  company  of  tlie  Bank  of 
England. 

Part  of  the  said  sum  of  £4080  lis.  lid.  was,  on  the  1st  of  May  1799,  applied 
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by  Lord  Cadognn,  with  the  consent  of  Sir  Henry  Charles  Englefield,  in  redeeming  tlie 
land-tax  charged  upon  and  payable  out  of  other  parts  of  the  estates  devised  by  tlie  said 
will,  [65]  and  the  sum  of  £4080  lis.  lid.,  tluee  per  cent,  consolidated  Bank  An- 
nuities, was  diereby  reduced  to  the  sum  of  £601  10s.  9d.  like  annuities. 

The  Respondent  Francis  Cholmeley  attained  twenty-one  in  the  year  1801. 

Dame  Katherine  Engleheld  died  in  May  1805. 

In  the  j-ear  1806,  doubts  were  suggested  by  Mr.  Nowell,  the  solicitor  of  Sir  Henry 
Charles  Englefield,  whether,  inasmuch  as  the  timber  and  other  trees  e.xpressed  to  be 
conveyed  by  the  deed  of  12th  of  May  178.'i,  had  not  been  severed  from  the  land  at  the 
date  of  the  execution  of  that  deed,  the  sum  of  £2148  had  been  properl}'  received  b}- 
him  ;  and  whether  he  ought  toi  retain  the  same ;  and  in  order  to.  obviate  any  litigation 
which  might  thereafter  arise  by  reason  of  such  doubts,  Sir  Henry  Charles  Englefield. 
on  the  29th  of  July  1806,  purchased,  and  transferred  into  the  name  of  Lord  Cadogan, 
the  sum  of  £3681  4s.,  three  per  cent,  consolidated  Bank  Annuities,  being  such  an 
amount  of  that  stock  as  tlie  sum  £2448  would  liave  produced  on  tlie  17th  day  of  May 
1783  ;  by  this  transfer  the  amount  of  three  per  cent.  Consols,  in  the  name  of  Lord 
Cadogan,  was  increased  to  the  sum  of  £4282  14s.  9d. 

About  the  same  time  a  draft  of  a  deed-poll  or  declaration  of  trust  was  prepared, 
by  tlie  directions  of  Sir  Henry  Cliarles  Englefield,  and  was  intended  to  have  been 
executed  by  Lord  Cadogan,  for  the  purpose  of  explaining  how  the  said  sum  of 
£4282  14s.  9d.,  three  per  cent.  Consols,  had  been  produced,  and  of  declaring  the  trusts 
upon  which  the  said  Lord  Cadogan  held  the  same.  This  draft  was  submitted  to  the 
perusal  of  Lord  Cadogan's  solicitor,  and  was  approved  by  him  on  his  lordship's 
behalf  ;  but  before  the  deed  [66]  was  actually  executed,  and  in  the  early  part  of  tlie 
year  1807,  Lord  Cadogan  died. 

Teresa  Anne  Cholmeley,  the  motlier  of  the  Respondent  Francis  Cholmeley.  died 
in  the  year  1810. 

The  said  manor,  etc.  by  divers  mesne  conveyances,  became  vested  in  the  Appel- 
lants. 

In  consequence  of  the  death  of  Lord  Cadogan,  and  the  lunacy  ot  his  heir  at  law, 
it  became  necessary  to  obtain  an  Act  of  Pailiament  for  the  appointment  of  trustees 
for  the  discharge  of  tlie  trusts  of  the  will,  and  accordingly,  in  May  1819,  Sir  H.  C. 
Englefield,  the  tenant  for  life  in  possession,  and  the  Respondent  Francis  Cholmeley, 
the  next  immediate  remainder  man  in  tail  under  the  will  of  the  said  testator.  Sir 
Henry  Englefield,  petitioned  for  leave  to  bring  in  a  bill  for  the  purpose  of  appointing 
new  trustees  of  the  said  will ;  and  an  Act  of  Parliament  was  passed,  whereby,  after 
reciting  the  will  of  Sir  Henry  Englefield,  and  the  sale  of  tlie  said  manor,  mansion- 
house  and  lands  of  White  Knights,  in  pursuance  of  the  trusts  thereof,  all  the  estates 
devised  by  the  will,  except  such  a*,  had  been  sold,  were  vested  in  William  Cruise  and 
Edward  Jeruingham,  both  of  Lincoln's  Inn,  esquires,  and  their  heirs,  upon  the  trusts 
of  the  said  will ;  and  tlie  executors  of  Lord  Cadogan  were  empowered  and  directed 
to  assign  and  transfer  unto  and  into  tlie  names  of  William  Cruise  and  Edward  Jer- 
ninghaui,  the  sum  of  £12,500,  secured  on  mortgage,  and  also  tlie  sum  of  £4282  14s.  9d. 
three  per  cent.  Consolidated  Bank  Annuities,  then  standing  in  the  name  of  the  said 
Lord  Cadogan,  to  be  held  by  them  upon  such  of  the  trusts  of  the  will  as  were  then 
subsisting. 

By  a  decree  of  the  Court  of  Chancery  made  in  a  cause  depending  there,  wherein 
some  of  the  Appel-[67]-lants  were  Plaintiffs,  and  others  were  Defendants,  dated  the 
6th  of  April  1821,  it  was  ordered  and  decreed  that  the  said  manor,  mansion-house  and 
premises  should  be  gold,  with  the  approbatioai  of  one  of  the  Masters  of  the  said  Court, 
and  with  the  usual  directions  for  that  purpose;  and  in  pursuance  of  the  said  decree, 
the  said  manor,  mansion-house  and  premises  were,  on  the  16tli  of  July  1822,  put 
up  to  sale  by  public  aiuction,  before  the  said  Ma,ster,  and  the  Appellant,  Sir  Cliarles 
Richard  Blunt,  was  allowed  and  reported  by  the  said  Master  as  the  highest  bidder 
for,  and  the  purchaser  of,  the  said  manor,  mansion-house  and  premises,  at  the  price 
of  £37,000,  and  upon  the  terras  contained  in  the  conditions  annexed  to  tlw  oar- 
ticulars  of  sale.     The  report  wa.s  confirmed  by  an  order  of  the  6tli  November  1822. 

In  the  month  of  March  1822,  Sir  Henry  Charles  Englefield  died,  and  Respondent 
thereupon  became  entitled,  as  the  tenant  in  tail,  to  the  possession  of  the  heredita- 
ments devised  by  Sir  Henry  Englefield's  will,  or  to  the  proceeds  of  such  of  the  said 
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hereditaments  as  had  been  sold  in  pursuance  of  the  said  power  of  sale;  and  as  such 
tenant  in  tail  he  presented  a  petition  to  the  then  Master  of  the  Rollte,  praying  that 
William  Cruise,  the  surviving  trustee  under  the  said  Act  ol  Parliament,  might  be 
ordered  to-  assign  and  transfer  to  him  the  sums  of  which  he  stood  possessed  under 
the  trust;  and  that  petition  having  been  heard  before  the  late  Sir  Thomas  Ploiner, 
on  the  29th  of  July  1822,  his  Honor  ordered  that  it  should  be  referred  to  one  of  the 
Masters,  to  inquire  and  state  to  the  Court  whether  the  Respondent  was  entitled  to 
receive  tine  said  sums  under  tht-  provisions  of  Lord  Eldon's  Act.  Tlie  Master  re- 
ported that  he  was  sO'  [68]  entitled  ;  and  the  order  for  the  transfer  was  accordingly 
made. 

The  Respondent,  Francis  Cholmeley,  as  tenant  in  tail,  commenced  his  action  of 
Formedon  in  the  Court  of  Common  Pleas  at  Westminster,  in  Michaelmas  Term  1823, 
demanding  against  the  Appellants  the  said  manor,  mansion-house  and  premises, 
and  recovered  judgment  in  sucli  action,  upon  the  ground  that  the  deed  of  the  12th 
of  May  1783  was  void  at  law,  and  that  nO'  estate  or  interest  in  the  said  manor, 
mansion  and  premises,  was  thereby  limited  or  appointed  to  the  said  William  Byam 
Martin. 

In  Hilary  Term  1826,  the  Appellants  exhibited  their  bill  in  Chancery,  which 
was  afterwards  amended  against  the  Respondent,  and,  after  stating  the  above  facts, 
concluded  by  praying  that  it  might  be  declared  that  the  Appellants  were,  under  the 
circumstances,  entitled  to  the  benefit  of  the  contract  and  agreement  for  the  purchase 
of  the  said  manor,  mansion  house  and  premises,  and  to  have  the  said  contract 
carried  into  effect,  and  to  have  the  said  indenture  of  the  12th  day  of  May  1783, 
reformed  and  amended,  and  made  conformable  to  the  said  contract  and  agreement, 
and  to  have  the  said  mistake  and  defect  in  tlie  said  last-mentioned  deed  rectified  and 
made  good,  and  tliat  the  Respondent  Francis  Cholmeley  might  be  decreed  to  do  and 
execute  all  necessai-y  and  requisite  acts  and  deeds  for  confirming  and  establishing 
the  Appellants'  title  to  the  hereditaments  and  premises  mentioned  and  comprised  in, 
and  intended  or  expressed  to  be  limited  and  conveyed  by,  the  said  indenture  of 
the  12th  day  of  May  1783,  and  for  general  relief. 

To  this  bill  the  Respondent  put  in  his  answer ;  and  [69]  thereby  insisted,  that 
the  execution  of  the  power  of  sale,  by  the  indenture  of  tlie  12th  of  May  1783,  was 
void  at  law  ;  and  that  the  Appellants  were  not  entitled  to  any  relief  in  a  Court  of 
Equity  against  him,  and  were  not  entitled  to  have  remedied,  or  made  good,  any 
defect  in  the  manner  in  which  the  sale  tO'  Mr.  Martin  liad  been  carried  into  effect. 

The  cause  came  on  to  be  heard  before  his  Honor  tlie  Master  of  the  Rolls  on  the 
i7tli  of  March  1830,  when  his  Honor  decreed  that  tlie  Appellants'  Bill  should  be 
dismissed. 

From  this  decree  the  Appellants  appealed,  alleging  that  it  was  a  settled  rule 
in  Courts  of  Equity  that  they  would  supply  defects  in  executions  of  powers  where  a 
valuable  consideration  liad  been  paid,  and  where  the  intention  of  the  parties  had 
been  to  execute  the  power,  and  they  had  been  mistaken  only  in  points  of  form.  They 
insisted  that  tliat  rule  was  fairly  applicable  to  this  case,  where,  from  the  beginning, 
there  had  been  nO'  other  intention  than  tliat  of  a.  bond  fide  execution  of  the  power 
by  all  tlie  parties  concerned  in  the  sale  of  the  estates.  They  further  contended, 
that  if  there  had  been  any  irregularity  in  the  execution  of  the  power,  it  was  re^ 
moved  by  the  subsequent  transfer  of  stock  made  by  Sir  H.  C.  Englefield,  so  that  no 
pretence  existed  for  saying  that  the  remainder  man  had  suffered  any  injury.  On 
the  otlier  hand,  tliey  insisted  that  the  parties  who  had  for  such  a  length  of  time 
been  acting  upon  the  sale  in  178-'.!,  in  the  belief  that  it  was  a  good  and  valid  sale, 
who  had  besides  expended  large  sums  of  mone}'  in  the  improvement  of  the  estate, 
would  be  unjustly  deprived  of  the  benefit  of  what  they  had  done,  if  that  sale  should 
now  be  set  aside. 

The  Respondent  insisted  that  the  construction  of  the  power  must  be  the  same  in 
a  Court  of  Equity  as  in  a  [70]  Court  of  Law,  and  in  the  latter  the  power  had  already 
been  declared  to  be  badly  executed.  A  Court  of  Equity  would  only  interfere  to 
supply  deficiencies,  or  correct  mistakes  in  point  of  form  ;  but  here  the  substance  of 
the  power  had  been  disregarded  in  its  execution,  which  was  indeed  contrary  to  the 
intention  of  the  donor  of  the  power. 

The  Lord  Chancellor  (23   July) :    There  is  a  very   important  case  which  1   aji- 
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jjointed  to  give  judgment  in  to-day.  It  is  a  case  of  very  great  hardsliip — it  isi  tlie 
case  of  VockereU  and  Chalmehu.  whicli  was  argued  some  time  ago.  I  stated  at 
the  time,  tliat,  being  impressed  by  the  hardship  of  that  case,  thougli  I  certainly  felt 
that  tlie  decree  of  the  Court  below  ought  to  be  affirmed,  I  should  postjione  advising 
your  Lordships  as  to  the  manner  in  which  it  appeared  toi  me  it  ought  to  be  de- 
cided, until  I  had  an  opportunity  of  again  attentively  looking  carefully  intO'  it, 
in  order  to  see  if  there  was  any  possibility  of  discovering  means,  consistently  with 
the  decided  cases,  consistently  with  the  facts  of  the  oiise,  and  consistently  witli  the 
undoubted  law  of  tlie  case,  of  coming  to'  an  opposite  conclusion,  which  attempt  on 
my  part  has  been  in  vain  ;  and  I  certainly  now  am  prepa:r©d  to'  advise  your  Lord- 
ships to  affirm  the  decree  below.  My  Lords,  when  I  have  said  I  entirely  agree  with 
his  Honor  (from  whose  judgment  this  is  an  appeal)  in  thinking  that  it  is  one  of  the 
hardest  cases,  as  I  have  already  intimated  to  your  Lordships,  taking  it  altogetlier, 
that  I  have  ever  seen,  even  upon  that  chapter  of  the  law, — the  execution  of  powers — 
which  is  so  fruitful  at  various  times  in  cases  of  this  description,  it  is  fit  that  I 
should  add  (and  it  is  only  what  I  tlirew  out  at  the  hearing  of  the  cause),  that  nothing 
can  be  more  unjust  than  to  throw  any  imputa-[71]-tion  whatever,  on  the  other 
hand,  against  the  gentleman  who  has  taken  advantage  of  the  law  of  the  land  as  it 
is.  He  is  not  bound  to  foregO'  that  advantage ;  he  is  not  only  not 
bound  to  forego  that  advantage,  but,  unless  he  be  a  person  to  whom 
many  thousands  of  pounds  are  a.  matter  of  no  importance,  as  regards  either  his 
own  interest  or  the  interests  of  his  family,  it  would  be  a  piece  of  romantic  folly, 
in  my  opinion,  for  him  to  forego  that  advantage  which  tlie  law  of  the  land  has 
given  him.  My  Lords,  many  who  have  no  occasio'n  foi-  money  for  their  families, 
either  from  having  enough  of  it  themselves,  oi-*t!iei'r  families  being  well  provided 
for,  may  afford  to  be  generous  to  others ;  for  it  is  pure  generosity  in  the  way  to 
which  I  have  referred,  but  no  man  is  to'  be  blamed  for  wanting  the  means  to  be  thus 
generous.  Is  it  possible  tO'  think  of  blaming  any  person,  merely  because  he  is  not 
guilty  of  an  act  of  romantic  generosity? — an  act  which,  in  the  circumstances  ot 
this  Respondent,  Mr.  Cholmeley,  who  is  stated  to  be  a  gentleman  with  a.  family, 
would,  in  all  probabilit}^,  liave  been  an  act  of  folly  disentitling  him  to'  praise,  and 
probably  subjecting  him  to  censure.  My  Lords,  in  the  circumstances  of  the  case, 
nevertheless,  I  shall  not  recommend  to  your  Lordships  to'  make  any  order  in  respect 
to  costs. 


[72]  WRIT  OF  ERROR. 

DANIEL  GILES,  Esq.  late  Sheriff  of  Hertfordshire,— Ptewij/  in  Error;  v.  HARRY 
GROVER  and  JAMES  VOIA^PlRD,— Defendants  in  Error. 

[Mews'  Dig.  V.  34,  37,  44;  S.C.  6  Bli.  N.S.  277;  9  Ring.  128;  2  M.  and  Scott,  197. 
See  also  11  Rul.  Cas.  549.  On  point  as  to  property  in  goods  seized,  see  Ex  parte 
Rayner,  1872,  41  L.  J.  Bank.  26,  30;  In  re  Clarke  (1898),  1  Ch.  339;  Sale  of 
Goods  Act  1893  (56  and  57  Vict.  c.  71),  s.  26;  Bankruptcy  Acts  1883  (46  and 
47  Vict.  c.  52), ,s.  46  (3),  and  1890  (53  and  54  Vict.  c.  71),  s.  11.  As  to  position 
of  Crown,  see  8  Rul.  Cas.  pp.  199-201,  and  Bankruptcy  Act  1883,  ss.  30,  150.] 

Where  goods  have  been  seized  under  a  fi.  fa.,  but  reiniaiu  unsold  in  the  hands  of 
the  sheriff',  he  shall  sell  them  under  a  writ  of  extent  in  chief  or  in  aid,  tested 
after  the  seizure  under  the  /?.  fa.,  and  shall  satisf}'  the  Crown's  debt  without 
regard  to  the  previous  execution. 

This  was  an  issue  directed  by  the  Court  of  Exchequer,  in  Hilary  Term  1824, 
with  a  view  to  determine  whether  the  effects  of  Henry  Fourdrinier  and  Thomas 
Nicholls,  debtors  of  the  Defendants  in  Error,  were  liable  to  seizure  under  an  extent 
in  aid  issued  at  the  suit  of  Grover  and  Pollard.  The  goO'ds  of  Fourdrinier  and 
Nicholls  had  already  been  seized  by  the  Sheriff  under  writs  of  fieri  facias,  and 
remained  in  his  hands  unsold  when  the  extent  in  aid  was  issued.  The  question 
was,  whether  the  execution  under  the  writs  of  fi.  fa.  was  an  execution  executed  so 
as  to  change  the  property,  and  leave  nothing  for  tlie  extent  to  operate  upon,  or 
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whetlier  the  property  still  remaiued  so  far  in  the  debtors  as  to  be  liable  to  seizure 
under  the  extent. 

The  case  was  submitted  to>  the  consideration  of  the  Judges,  who,  on  the  25tli 
May  and  25th  June,  delivered  their  opinions.  Tlia  House  of  Lords  took  time  for 
further  consideration  ;  and,  on  the  1 1th  July,  Lord  Tenderden  and  the  Lord  Chancellor 
(Brougham)  ex-[73]-pressed  tlieii  concurrence  with  the  opinion  of  the  majority  of 
the  Judges.  > 

Mr.  Justice  Patterson  :  In  this  case  your  Lordships  have  propounded  two'  ques- 
tions for  the  opinions  of  tlie  Judges.  1st,  A  common  person  brings  his  action 
against  another,  and  obtains  judgment;  issues  a  writ  of  fieri  facias  upon  that  judg- 
ment, and  delivers  the  writ  to  the  sherifiE,  who,  in  execution  thereof,  seizes  the  goods 
of  the  Defendant :  while  the  goods  remain  in  the  sheriff's  hands,  and  before  he  has 
sold  them,  a  writ  of  extent  in  aid  is  issued  against  the  same  Defendant,  as  debtor 
of  a  debtor  of  the  Crown,  tested  after  the  seizure  under  the  writ  of  fieri  facias,  and 
is  delivered  to  the  said  sheriff:  shall  this  writ  of  extent  be  executed  by  the  sheriff' 
by  extending  tlie  same  goods,  seizing  them  into  the  King's  hands,  and  selling  them 
to  satisfy  the  Crown's  debts,  without  i-egard  to  the  writ  of  fieri  facias  under  which 
he  had  first  seized  them? 

2d.  All  other  things  remaining  the  same,  does  it  make  any  difference  whether 
tlie  writ  of  extent  was  in  chief  or  in  aid  I 

Upon  the  first  question  much  dift'erence  of  opinion  has  long  existed,  and  there 
are  conflicting  decisions  of  the  courts  of  law.  Your  Lordships  therefore  will  not  bc' 
surprised  to  iind  that  the  Judges  have  not  been  able  to  agree,  ajid  it  has  become  my 
duty  to  state  my  opinion  upon  it.  I  apprehend  that  the  answer  to  tliis  question 
depends  upon  two  points;  first,  whether  the  property  in  the  goods  is  so  altered  by 
the  seizure  of  the  sheriff  under  tlie  fieri  facias,  that  the  extent  cannot  take  effect ; 
and,  secondly,  whether  tlie  statute  33  H.  8,  c.  39,  s.  74,  bars  tlie  right  of  the  Crown. 
A*  to  the  first  point :  At  common  law  the  goods  of  the  debtor  were  bound  from  the 
feste  of  a  writ  of  fieri  fa<:ias  at  the  [74]  suit  of  a  common  person,  as  well  as  from  the 
teste  O'f  the  King's  writ.  This,  as  to  common  persons,  is  altered  by  the  statute  29 
C.  2,  c.  3,  s.  16,  since  which  they  are  bound  only  from  the  delivery  of  the  writ  of 
fieri  facias  to  the  sheriff.  The  Crown,  however,  not  being  named  in  that  statute, 
goods  are  still  bound  from  the  teste  of  the  King's  writ.  But  this  binding,  in  the 
case  botli  of  the  King  and  o-f  a  common  person,  relates  only  to  the  debtor  himself 
and  his  acts,  so  as  to  vacate  any  intermediate  assignment  made  by  him  otlierwise 
than  in  market  overt,  3  Lev.  191,  P/iiflips  and  TJwinpson.  (Per  Lord  Hardwicke, 
2  Eq.  Cas.  Abr.  381,  Lowthall  v.  Tnmkins ;  and  per  Lord  Ellenborough,  4  East,  538, 
Payne  and  Dreire;  and  many  other  cases.)  And  even  when  made  in  market  overt, 
in  the  case  of  the  King,  it  in  no  way  affects  the  priority  of  conflicting  writs.  The 
rule  as  to  priority  between  common  persons  always  was,  that  tlie  writ  which  was 
tii-st  delivered  to  the  sheriff  should  be  first  executed,  without  regard  to  the  teste  : 
but  between  the  King  and  a  subject,  that  the  King's  writ,  though  delivered  last, 
should  be  preferred  first,  on  the  ground  expressed  by  Lord  Coke,  9  Rep.  129,  b. 
Quick's  case:  Qnaiido  jus  domini  regis  et  subditi  i?isimid  concurrunt,  }us  regis 
prceferri  debet.  And  this  also  without  regard  to  the  teste.  If,  therefore,  a.  writ  of 
fieri  facias  at  tlie  suit  of  a  common  person  may  be  delivered  to  the  sheriff,  and, 
before  any  seizure  made  by  him  under  that  writ,  a  writ  of  extent  at  the  suit  of  the 
King,  tested  after  the  delivery  of  the  fieri  facias,  be  delivered  to  him,  it  is  not 
doubted  but  that  the  sheriff  would  be  bound  to  execute  the  writ  of  extent  in  pre- 
ference to  the  fieri  facias.  In  the  case,  indeed,  stated  bv  your  Lordships,  the  slierift' 
had  already  seized  under  the  writ  of  fieri  facias  before  the  writ  of  extent  was 
delivered  to  him  :  what  then  is  the  effect  of  that  seizure?  [75]  If  by  it  the  writ  of 
fieri  facias  is  executed,  if  the  rights  of  tlie  King  and  the  subject  no  longer  run 
too-etlier,  if  the  property  in  tlie  goods  be  taken  out  of  the  debtor,  then  the  writ  of 
extent  is  too  late,  it  has  nothing  on  which  to  operate.  But  if  the  seizure  of  the 
o-oods  be  but  an  inception  of  the  execution,  if  the  rights  of  the  King  and  the  subject 
are  still  conflicting,  if  the  general  property  in  the  goods  still  remain  in  the  debtor, 
then  tlie  maxim  will  still  apply,  and  the  King's  right  must  be  preferred.  It  is  not. 
pretended  in  any  of  the  authorities,  except  in  some  supposed  loose  dict.x,  that  by 
seizure  of  the  goods  any  property  therein  is  acquired  by  the  creditor  :  so  far  is  this 
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from  beinji  the  case,  that  when  goods  were  seized  by  the  sherifl  under  one  writ 
(which  had  been  List  delivered),  it  was  held  that  he  might  sell  under  the  writ  of 
another  creditor,  which  had  been  first  delivered,  but  under  which  he  had  not  seized  ; 

1  T.  R.  729,  l/utc/iiiirsoii.  V.  Johnston.-  and  see  7  Taunt.  56,  Jones  v.  Atherton.  Now 
if  the  seizure  under  a  writ  O'f  fiei'i  facias  executed  the  writ,  if  it  changed  that  pro- 
perty, and  vested  it  in  the  creditor,  how  came  it  that  the  sheriff,  having  seized  under 
the  second  writ,  was  not  compelled  to  sell  under  that  writ?  It  cannot  bei  said  that 
the  reason  was  because  the  property  was  bound  and  altered  by  the  delivei-y  of  the 
first  writ,  and  therefore  the  goods  could  not  be  taken  under  the  last,  since  it  was 
held  in  4  Ea-st,  532,  Payne  v.  Dreire,  that  if  the  sheriff  sell  under  the  writ  last  de- 
livered, the  creditor  whose  writ  was  fii-st  delivered  cannot  follow  the  goods  or  their 
proceeds,  though  he  has  his  remed}'  against  the  sheriff  ;  aiid  the  same  point  had 
long  before  been  determined  in  Sinallcomb  v.  Cross,  1  Lord  Raym.  251,  1  Salk. 
320,  and  other  cases.  It  seems  to  me  to  be  clear  from  these  cases, 
that  the  seizure  of  goods  by  the  sheriff  will  not  make  any  dif- 
[76]-ference  as  to  the  rights  of  creditors  under  conflicting  writs,  any  more  than 
the  teste  of  the  writs  does,  and  will  not  vest  any  property  whatever  in  the  creditor 
under  whose  writ  the  seizure  is  made,  in  the  cases  of  common  persons;  why  tlien 
should  it  make  any  difference  in  the  case  of  tlie  Crown  and  a.  subject?  It  is  true 
that  in  one  report  of  the  case  of  W ilhraham  v.  Snow,  1  Lev.  282,  Lord  C.  J.  Kelynge 
is  made  to  say,  that  "  the  property  is  altered  from  the  owner  and  given  tO'  the  party 
at  whose  suit;"  but  tlie  reporter  adds  a.  qucft-e,  and  the  other  reports  of  the  same 
case  do  not  mention  this  supposed  dictum.     Again,  in  one  report  of  Clerk  v.  Withers, 

2  Lord  Raym.  1075,  Gould,  Justice,  is  made  tO'  refer  to  this  supposed  dictum  of 
Lord  C.  J.  Kelynge;  but  in  another  report  of  tlie  same  case,  6  Mad.  293,  Gould,  J. 
is  made  to  say  only  that  Lord  0.  J.  Kelynge  held,  in  Wilhrahaw  v.  Snow,  that  tlie 
sheriff  gained  a  general  property  by  seizure;  whereas  the  other  Judges  held  tliat 
he  gained  a  special  property  only  ;  and  Powys,  J.,  is  made  to  say  that  the  general 
property  remained  perhaps  in  abeyance;  all  which  shows  only  the  inaccuracy  of 
the  reporters  or  tlie  doubtful  grounds  of  tlie  decision  ;  and  as  a.  special  property 
in  the  sheriff  is  quite  sufficient  ground  to^  wan-ant  the  decision,  no  other  ground 
beyond  that  can  reasonably  be  taken  to  have  been  established. 

That  the  general  property  in  goods,  even  after  seizure,  remains  in  the  debtor, 
is  clear  from  this,  that  the  debtor  may  after  seizure,  by  payment,  suspend  the  sale 
and  stay  the  execution,  2  Show.  87,  The  King  v.  Bird ;  and  have  back  his  goods  with- 
out any  bill  of  sale  or  assignment  from  the  sheriff  or  creditor.  And  again,  that 
if  the  sheriff,  after  selling  a  sufficient  quantity  of  goods  seized  to  satisfy  the  debt, 
proceed  to  sell  more,  trover  will  lie  against  him  at  the  suit  of  the  debtor ;  but  [77] 
if  the  property  by  seizure  is  taken  out  of  the  debtor,  it  must  be  so  taken  as  to  all 
the  goods  seized  ;  and  what  has  operated  to  re.store  it?  Still  it  is  said  that  by  the 
seizure  a  special  property  vests  in  the  sheriff,  and  that  this  is  an  alteration  of 
property  sufficient  to  protect  the  rights  of  the  execution  creditor,  and  tO'  prevent  the 
Crown  from  taking  otherwise  than  subject  to  those  rights.  It  is  undoubtedly  true 
that  the  sheriff  does  by  the  seizure  acquire  a  special  property  in  the  goods  ;  he  may 
maintain  trespass  or  trover  for  them,  Wiihrahain  v.  Snow,  2  Saund.  47  ;  1  Sid.  438  ; 
1  Ventris,  52;  1  Keb.  282;  1  Mod.  30;  2  Keb.  518,  S.  C. ;  and  see  2  Saund.  344, 
M ildmay  v.  Smith.  He  is  answerable  to  the  creditor  if  thev  be  rescued,  ana  he  is 
bound  to  sell  them,  2  Lord  Raym.  1075,  Clerk  v.  Withers;  6  Mod.  290;  II  Mod.  34  ; 
Salk.  322  ;  Holt,  303,  646,  S.C.  But  on  full  consideration  it  seems  to  me  that  this 
propertj-  vested  in  the  sheriff  by  seizure  is  merely  that  which  results  from  his  being 
the  appointed  officer  of  the  law,  and  to-  enable  liim  to  sell  goods,  and  to  raise  the 
money,  not  that  thereby  the  property  is  taken  out  of  the  debtor.  The  goods  are  in 
substance  in  custndia  legis ;  the  seizure  made  by  the  officer  of  the  law  is  for  the 
benefit  of  those  whO'  are  by  law  entitled  ;  it  is  made  against  the  will  of  the  debtor, 
and  no  property  is  transferred  by  any  act  of  his  to  the  slieriff.  In  this  respect  it 
differs  from  all  cases  of  special  property,  and  of  charges  on  goods  created  by  tlie 
debtor  whilst  he  has  the  absolute  dominion  over  tlie  goods.  It  is  conceded  that  tlie 
Crown  cannot  avoid  an  equitable  mortgage,  Casherd.  v.  Attorney-General ,  6  Price, 
411  ;  or  the  lien  of  a  factor,  The  King  v.  Lee,  6  Price,  369  ;  or  of  a  wharfinger.  The 
King  V.  Humphrey,  1  M'Cleland  and  Younge,  173  ;  or  a  bona  fide  assignment  in 
trust  for  creditors.  The  King  v.  Watson,  Weston  on  Extents,  [78]  115;  or  any  other 
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similar  assignmeut  or  charge,  because  the}'  are  created  when  the  debtor  has  legal 
power  and  authority  to  create  them,  and  attach  upon  the  goods  before  the  process 
of  the  Crown,  and  the  Crown  can  only  take  the  goods  subject  to  such  liabilities  as 
the  debtor  has  legally  created.  In  tlae  case,  howeiveir,  of  a  seizure  by  tlie  sheriii,  tlie 
debtor  has  created  no  liability,  and  the  Crown  has  a  right  to-  say  that  the  sheriff, 
whilst  tlie  goods  are  in  his  hands,  holds  them  for  tlie  benefit  of  any  one  who  may 
have  a  legal  charge  against  tliem  as  the  property  of  the  debtor.  One  instiince  ap- 
parently showing  that  a  fie?-i  facias  is  executed  by  seizure  of  the  goods,  is  that  of  the 
bankruptcy  of  the  debtor  after  the  seizure  and  before  sale,  in  which  the  assignment 
of  the  commis.sioners  does  not  pass  the  property  in  the  goods  to  the  assignees,  although 
it  relates  back  to  tlie  act  of  bankruptcy;  and  although  the  words  of  the  statute,  21 
Jac.  1,  c.  19,  s.  9,  respecting  the  distribution  of  bankrupts'  effects,  compel  creditors, 
upon  judgment,  "  whereof  there  is  no  execution  or  extent  served  and  executed  "  upon 
the  lands  or  goods  before  tlie  bankruptcy,  to  come  in  /Jo-rt  jjassti  with  other  creditors. 
And  even  a  fraction  of  a  day  is  made  in  favour  of  the  fieri  facias,  I'liomas  v.  Desanges, 

2  B.  and  A.  586.  It  is  argued,  therefore,  that  the  courts  of  law,  by  holding  tliat 
seizure  under  an  execution  before  an  act  of  bankruptcy  prevents  the  execution  creditor 
from  being  driven  to  come  in  with  the  other  creditors,  have  in  effect  held  that  by 
such  seizure  the  execution  is  served  and  executed.  Now  it  is  to  be  observed,  that  at 
the  time  of  the  passing  of  the  21  Jac.  1,  goods  were  bound  from  the  test^  of  a  fieri 
facius  as  against  the  debtor's  own  acts  ;  and  it  seems  not  improbable  that  this  pro- 
vision of  the  statute  might  be  intended  to  guard  against  creditors  who  might  have 
sued  out  a  writ,  and  [79]  so  bound  the  debtor's  goods,  but  still  abstained  from  putting 
it  in  force  till  after  an  act  of  bankruptcy;  which  would  be  in  conformity  to  the 
principle  of  the  subsequent  sect.  11,  as  to  goods  in  the  possession  of  the  bankrupt, 
by  consent  of  the  true  owners.  Besides  the  goods  when  seized  are  the  goods  of  the 
debtor,  and  if  the  effect  of  the  seizure  were  to  be  done  away  with  by  a  subsequent  act 
of  bankruptcy,  it  would  enable  the  debtor,  by  his  own  act,  to  defeat  tlie  creditor. 
The  Courts,  therefore,  have  construed  the  words  in  that  Act  as  applying  to  a  seizure, 
not  to  a  sale.  At  all  events,  whether  this  conjecture  be  right  or  wrong,  the  decisions 
amount  only  to  a  construction  of  words  in  a  particular  Act  of  Parliament,  witli, 
reference  to  the  scope  and  object  of  the  Act,  and  cannot  affect  tlie  general  law ;  and 
it  is  also  to  be  remembered,  that  tlie  Crown  is  not  mentioned  in  or  bound  by  that 
Act.  The  case  of  Clerk  v.  WitJiers,  2  Lord  Raym.  1072,  is  also  pressed  as  establishing 
the  doctrine  that  the  property  is  taken  out  of  the  debtor  by  the  sheriff's  seizure;  but 
no  such  doctrine  is  there  laid  down.  The  facts  of  the  case  were  sliorth'  these :  an 
administrator  recovered  a  judgment  by  default  against  Clerk ;  he  sued  out  a  fien 
facias,  and  Withers,  the  then  sheriff,  seized  Clerk's  goods:  before  sale  tlie  adminis- 
trator died  ;  then  Clerk  sued  Withers  (who  had  gone  out  of  oflSce  in  the  meantime) 
to  have  restitution  of  his  goods,  contending,  liiat  as  tlie  plaintiff  was  an  adminis- 
trator, his  executor  or  administrator  could  not  have  the  Ijenefit  of  the  judgment,  and 
that  any  new  administrator,  de  bonis  non,  could  not,  because  the  judgment  was  by 
default.  Another  point  was  raised,  which  is  not  material  here,  as  to  Witliers  having 
quitted  office:  after  much  argument,  it  was  held  that  the  action  would  not  lie,  because 
Clerk  was  discharged  fi'om  tlie  debt  by  the  seizure  of  the  sheriff,  ad  vaJentiam,  and 
[80]  that  the  sheriff,  having  seized  in  the  lifetime  of  tlie  plaintiff,  must  account( 
to  his  representatives.  All  this  is  perfectly  consistent  with  the  position  that  the 
general  property  in  the  goods,  even  after  seizure,  remained  in  Clerk,  and  establishes 
only  that  the  debtor  himself  cannot  defeat  an  execution  once  begun,  nor  get  back  his 
goods  after  seizure  under  a  fieri  facias  without  payment  of  the  debt. 

It  is  urged  also,  tlia^  when  goods  are  once  seized  under  a  fieri  facias,  the  sheriff 
must  go  on  to  perfect  the  execution,  and  that  even  a  writ  of  error  wiU  not  operate  as 
a  supersedeas.  The  cases  to  establish  this  position  are  somewhat  confused  :  but 
admitting  it  to  be  established,  tlie  doctrine  of  change  of  property  does  not  follow, 
for  the  bringing  the  writ  of  error  is  here  also  the  at  of  the  debtor  liimself. 

For  these  reasons,  and  on  the  authorcity  of  the  cases  I  have  mentioned,  and  some 
others  to  which  I  must  refer  hereafter,  I  conceive  that  the  property  in  the  goods  is 
not  so  altered  by  the  seizure  of  the  sheriff  under  the  fieri  facias  as  that  the  extent  can- 
not take  effect. 

I  come  now  to  consider  what  is  the  efl'ect  of  the  statute  33  H.  8,  c.  39,  s.  71. 
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Premising,  that  it  appears  to  me  somewhat  doubtful  whether  that  section  applies  to 
am-  writ  of  extent  issued  in  tlie  first  instance,  commonly  called  an  immediate  writ 
of  extent,  and  whether  it  was  not  intended  to  apjilv  only  t*-)  the  King's  writs  of 
execution,  after  judgment  or  award  of  execution  obtained  by  him  in  a  suit,  I  am  of 
opinion,  that  if  it  does  apply  to  such  an  extent  as  the  present,  it  does  not,  under  the 
circumstances  stated,  prevent  its  priority.  That  statute  created  certain  new  Courts  ; 
and  it  must  be  admitted  that  it  gave  tlie  King  some  new  rights,  for  the  50th  section 
gives  to  bonds  made  to  the  King  the  efifect  of  statutes  staple,  and  the  53d  section  gives 
the  King  [81]  the  same  remedy  on  those  bonds  as  tlie  subject  had  had  on  statutesi 
staple.  Then,  after  various  other  matters,  comes  the  7-lth  section,  at  a  great  dis- 
tance; and  it  is  this:  "  That  if  any  suit  be  commenced  or  taken,  or  any  process  be 
hereafter  awarded  for  tJie  King,  for  the  recovery  of  any  of  the  King's  debts,  that  then 
the  same  suit  or  process  shall  bi*  preferred  before  the  suit  of  any  person  or  persons  ; 
and  that  our  sovereign  Lord  the  King,  his  heirs  and  successors,  shall  have  first 
execution  against  any  defendant  or  defendants,  of  and  for  his  said  debts,  before 
any  otlier  person  or  persons,  so  always  that  the  King's  said  suit  be  taken  or  com- 
menced, or  process  awarded  for  the  said  debt,  at  tlie  suit  of  our  said  sovereign  Lord 
the  King,  his  heirs  or  succes.sors,  before  judgment  given  for  the  said  other  person  or 
persons."  Now,  in  order  to  arrive  at  tlie  true  meaning  of  this  clause,  I  think  we 
must  look  at  the  state  of  tlie  law  before  and  at  the  time  of  tlie  passing  of  the  Act. 
At  common  law,  the  King  might  by  his  writ  of  protection  prevent  any  subject  from 
suing  his  debtor  at  all,  until  the  King's  debt  was  satisfied;  Co.  Litt.  131.  a.  By 
statute  25  Edw.  3,  c.  19,  it  was  provided,  that  notwitlistanding  such  writs  of  pro- 
tection, tlie  subject  creditor  might  sue  the  debtor  to  judgment,  but  not  have  execution 
till  the  King's  debt  was  satisfied ;  and  if  the  creditor  would  undertake  for  the  King's 
debt,  he  should  then  have  execution  both  for  it  and  his  own.  Such  writs  of  protection 
have  long  since  ceased ;  and  Lord  Coke  says,  that  he  cannot  say  anything  of  them 
from  his  own  experience,  but  there  is  no  doubt  that  they  were  in  use  at  the  time  of 
the  passing  33  H.  8  [c.  39],  that  Act  having,  by  the  50th  section,  made  bond  debts 
to  the  King  binding  on  the  land  of  the  debtor  from  the  date  of  the  bond,  which  tliey 
were  not  before.  The  74tli  section  seems  to  have  been  inserted  [82]  for  the  benefit 
of  the  subject,  primarily  with  a  view  to  land,  and  so  as  to  prevent  the  King's  bonds 
from  binding  the  land  as  against  the  judgment  of  a  subject,  which  also  bound  the 
land,  unless  the  King,  by  putting  his  bond  in  force  before  such  judgment  obtained, 
had  expressed  his  intention  so  to  bind  it.  But  the  Tlth  section  was  also  inserted,  as 
it  seems  to  me,  with  reference  to  the  very  prerogative  of  the  King  of  preventing  the 
execution  of  tlie  subject,  and  so  having  first  exec^ution  himself,  restricted  as  it  was 
by  25  E.  3,  c.  19 ;  and  in  this  view  it  applies  to  all  proceedings  for  recovery  of  the 
King's  debts,  and  to  executions  against  goods  as  well  as  lands ;  and  it  abridges  the 
power  of  tlie  Crown,  as  it  has  been  considered  to  do  in  T/ie  Attorney-General  v.  Andreir, 
Hard.  23,  and  in  7  Rep.  18.  b.,  Cecil's  case.  For  since  the  33  H.  8  [c.  39],  the  Crown 
cannot  interpose  and  prevent  the  subject's  execution,  when  he  has  obtained  judg- 
ment before  the  Crown  process  is  awarded  ;  but  in  that  case  tlie  subject  may  sue  out 
his  execution,  and  reap  the  funds  of  it,  if  he  can  sell  before  the  King's  execution 
comes  into  the  sheriff's  hands.  By  obtaining  a  judgment  before  the  Crown  processi 
is  awarded,  the  subject  entitles  himself  to  run  a  race  witli  the  Crown,  so  to  speak, 
which  he  could  not  do  before  the  statute  33  H.  8  [c.  39],  nor,  as  I  appreliend,  can  do 
even  now,  where  he  has  not  so  obtained  judgment;  although,  in  all  cases,  according 
to  The  Attorney-General  v.  Fort,  reported  in  a  note  to  The  King  v.  Giles,  8  Price, 
361,  if  the  Crown  suffers  tlie  goods  to  be  sold  under  a  fieri  facias,  before  it  interposes, 
its  process  is  too  late,  whether  sued  out  before  or  after  judgment  obtained  by  the 
subject.  The  statute  33  H.  8  [c.  39],  not  only,  as  I  humbly  conceive,  enables  the  sub- 
ject to  run  a  race  with  the  Crown,  in  certain  cases,  but  it  leaves  the  issue  of  that 
race  to  depend  on  tlie  common  law  maxim  which  I  stated  long  ago,  [83]  Quando  jus 
domini  Regis,  etc.,  which  maxim  is  not  denied,  and  is  established  by  numerous  cases  : 
otherwise,  if  the  words  of  the  Tlth  section  are  to  be  taken  in  their  literal  sense,  this 
absurd  consequence,  among  others,  would  foUow,  that  if  a  subject  obtained  a  judg- 
ment, but  did  not  take  out  execution  for  six  months,  another  subject  might  in  the 
interim  commence  a  suit,  proceed  to  judgment,  take  out  a  fieri  facias,  and  deliver  it 
to  the  sherift',  and  so  obtain  priorit}',  but  that  the  Crown  could  not,  as  it  is  well  put  in 
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the  argoiment  in  Rorke  v.  Dayrell,  \  T.  R.  i06.  If  A.  recover  judgment  against  the 
King's  debtor  on  1st  January,  but  do  not  deliver  his  writ  of  execution  till  the  4th, 
and  B.  also  recover  judgment  against  the  same  person  on  the  3d,  and  deliver  his  writ 
on  tlie  same  day,  and  on  the  2d  an  extent  issues  at  tlie  suit  of  the  Crown,  and  is  de- 
livered to  the  sheriff  ;  according  to  the  construction  contended  for,  this  absurdity  would 
follow,  tliat  the  King  would  not  be  preferred  as  against  A.,  though  he  would  as  against 
B.  And  yet  it  must  be  admitted  that  B.  is  entitled  to  a.  preference  against  A.  The 
literal  meaning  of  the  words  of  this  section  cannot,  therefore,  be  adopted  ;  nor  am  I 
able  to  see  any  construction  tliat  can  reasonably  be  put  upon  the  statute  other  than 
that  which  I  have  imperfectly  expressed  ;  but  will  be  found  infinitely  better  stated 
in  Mr.  Baron  Graham's  judgment  in  this  very  case,  8  Price,  302,  and  in  Lord  Chief 
Baron  Macdonald's  judgment  in  Tlie  King  v.  Wells  and  Allnnt,  reported  in  a  note  to 
Thnprston  v.  Mills,  16  East,  278.  Mr.  West  says,  in  his  book  on  Extents,  p.  108,  that 
the  statute  33  Hen.  8  [c.  39]  gave  the  Crown  a  new  kind  of  execution  for  all  its 
debts,  a  species  too  of  execution  which  before  the  statute  was  tlie  subject's,  and  the 
subject's  only.  This  he  deduces  from  the  50th  and  53d  sections  of  that  Act.  I  think 
tliat  he  is  wrong  in  that  view  of  the  statute;  and  that  the  pro-[84]-ceeding  by  extent 
in  the  first  instance,  at  the  suit  of  tlie  Crown,  existed  long  before  the  statute  33  Hen. 
8  [c.  39],  and  was  only  modified  and  restricted  by  that  Act:  but  whether  he  be>  right 
or  wrong  is  not,  in  my  humble  opinion,  material ;  for  even  if  he  be  right,  I  still  hold 
that  the  true  construction  is  that  which  I  have  already  expressed.  I  wiU  now  pro- 
ceed tO'  consider  some  of  the  cases  in  which  this,  question  has  arisen  or  been  dis- 
cussed. And  first,  the  case  of  Cppom  v.  Summer,  2  Bl.  1251  and  1294.  The  judgment 
was  given  by  Justice  Gould,  in  Easter  Term,  9  Geo.  3,  delivering  the  opinion  of  Lord 
Chief  Justice  de  Grey  himself,  Nares  and  Blackstone  Justices:  he  grounds  his  judg- 
ment, first,  ontJie  statute  33  Hen.  8  [c.  39],  as  to  whjch  I  have  already  spoken  :  and, 
secondly,  on  authorities  which  I  will  proceed  to  examine.  He  first  distinguishes 
SfringefeUoir's  case.  Dyer,  67.  b.,  as  not  having  arisen  on  a  judgment  but  on  a  statute 
staple,  and  therefore  not  being  within  the  provisions  of  33  Hen.  8  [c.  39] ;  and  then 
relies  on  the  case  of  Lechmere  v.  Thorowgood,  3  Mod.  236,  and  The  Attorney-General 
V.  Andrews,  and  on  a  passage  in  the  Digest  by  Lord  Chief  Baron  Comyns,  who,  tit. 
Debt,  (G.  8,)  after  citing  33  Hen.  8,  says,  "  therefore  if  execution  be  upon  a  judgment 
against  the  King's  debtor,  and  before  a  venditioni  exponas,  an  extent  comes  at  tlie 
King's  suit,  those  goods  cannot  be  taken  upon  the  extent,"  and  cites  for  this  position 
the  two  oases  just  above  mentioned  ;  and  Gould,  J.  also'  mentions  the  ca.se  of  Tlie  King 
V.  Dickenson,  Parker,  262.  That  was  a  question  as  to  administration  of  assets,  in, 
which  the  point  decided  was  tliat  a  judgment  creditor  of  the  deceased  sliould  be  pre- 
ferred to  a  simplencontract  creditor,  who,  being  a  debtor  tO'  tlie  Crown,  had,  after  the 
deatJi  of  tlie  deceased,  procured  an  extent  in  aid ;  a  case  wholly  foreign  to  the  ques- 
tion in  V ppom.  v.  Summer.  The  authorities,  [85]  therefore,  on  which  Lord  Chief 
Baron  Comyns  and  Gould  Judge,  rely,  are  reduced  to  the  two  before  mentioned, 
Lechmere  v.  Thorougood  [3  Mod.  236],  and  The  Attorney-General  v.  Andrew. 
Gould,  J.  says,  tliat  the  former  of  these  cases  is  obscure,  arising  from  its  being  re- 
ported piecemeal,  and  in  different  books,  and  recommends  reading  them  in  order 
of  time  as  they  occur,  viz.  the  pleadings,  2  Jac.  2  ;  2  Ventr.  159  ;  tlie  first  argument, 
4  Jac.  2.,  3  Mod.  236  ;  tlie  second  argument  and  judgment,  1  Wm.  and  Mary,  Comb. 
123  ;  1  Show.  12;  and  a  subsequent  action  between  the  same  parties,  in  effect,  in 
the  Common  Pleas,  in  Lechmere  v.  Toplady,  2  Ventr.  169;  1  Show.  146.  I  have 
read  them  all  in  that  order,  and  althougli  tliere  are  some  loose  dicta  and  extra-judicial 
mattei-s  stated,  yet  it  is  easy  to  find  out  wliat  points  were  really  determined  ;  and  they 
were  simply  these:  1st,  that  in  an  action  of  trespass  by  assignees  of  a  bankrupt 
against  a  sheriff,  who  had  seized  goods  under  a  fieri  facias  after  a  secret  act  of 
bankruptcy,  the  sheriff  could  not  be  made  a  trespasser  by  relation  ;  this  was  Lechmere 
V.  Thorowgood.  And,  2dly,  that  in  an  action  of  trover,  for  tlie  same  seizure,  against 
the  execution  creditor,  tlie  judgment  for  the  sheriff  in  the  action  of  trespass  was 
a  good  bar  by  way  of  estoppel  ;  that  was  Lechmere  v.  Toplady.  I  do  not  mean  to  say 
that  I  at  all  agree  to  the  decision  on  the  last  point  ;  but  it  was  the  point  decided, 
and  the  only  point.  With  respect  to  Lechmere  v.  Thoroirgnod  the  facts  were  shortly 
these: — The  sheriff  seized  goods  of  one  Toplady  on  the  29th  of  April,  under  a  fi.  fa., 
after  a  secret  act  of  bankruptcy,  committed  on  the  28th  of  April ;  and  whilst  the 
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goods  remained  in  his  liands  unsold,  viz.  on  the  4th  of  May,  an  extent,  at  the  suit  of 
the  Crown  against  Tophidy,  was  delivered  to  him.  On  the  5tli  of  May  a  commission 
of  bankruptcy  issued  [86]  against  Toplady,  under  which  the  plaintiiis  were  apjiointed 
assignees,  and  sued  the  sheriff  in  tr&spass,  a  special  verdict  was  found,  and  it  was 
held  that  the  action  would  not  lie.  Some  of  the  reports  say  that  it  wag,  held  that  the 
extent  came  toO'  late,  but  this  point  could  not  have  Ijeeu  determined,  for  the  Crown 
was  no  party  to  the  suit  and  was  not  heard  ;  therefore  no  right  of  tlie  Crown  could  be 
decided  in  it.  Again,  the  Crown  and  the  execution  creditor  were  on  the  same  side, 
the  sheriff  the  defendant,  having  seized  for  both,  no  point  therefore  as  between  them 
could  arise  in  the  case,  especially  as  the  defendant  succeeded,  because  it  was  held  that 
the  slieriff  could  not  be  made  a  trespasser  by  relation.  All  the  reports  agree  in 
stating  that  to  be  the  point  decided,  even  Comberbaeh  so'  states,  although  lie  makes, 
Lord  Chief  Justice  Holt  say,  "  The  property  in  goods  is  vested  by  the  delivei-y  of 
the  fieri  facias,  and  extent  afterwards  for  the  King  comes  too  late,  and  tliis  by  the 
Statute  of  Frauds  and  Perjuries."  This  must  be  a  mistake;  it  is  contrary  to  Lord 
Holt's  own  position  in  Smallcomh  v.  Cross,  Lord  Raym.  252,  it  is  wholly  beside  the 
cpiestion  before  him,  and  makes  him  consider  tJie  statute  asi  binding  on  the  King, 
wlio  is  not  named  in  it.  Lord  Mansfield,  in  Couper  v.  Chitty,  1  Burr.  .36,  says  that 
Lord  Holt  could  never  say  that  the  property  in  tlie  goods  vested  by  the  delivery  of 
tlie  fieri  facias,  and  that  tlie  extent  for  the  King  afterwards  came  too  late  ;  and  adds, 
no  inception  of  an  execution  caii  bar  tJie  Crown  ;  and  Lord  Ellenborough  also  points 
out  the  inaccuracy  of  Comberbaeh  very  forcibly  in  4  East,  5-39,  Payne  v.  Uretce. 
With  respect  tO'  the  case  of  7V/e  Attorney-GeU'eral  v.  Andreiv  [Hard.  23],  it  is  quite 
?pparent  from  a  perusal  of  that  case  that  the  execution,  which  was  by  elegit,  was 
perfected  and  completed  by  delivery  of  the  lands  before  tiie  King's  writ  issued  ;  and 
tlien,  as  Lord  Chief  Baron  Steel  says,  [87]  "  the  subject's  title  is  prior  to  the  King's, 
and  is  executed."  The  same  law  aiiu  the  same  consequences  have  since  been  held 
to  attach  in  Tlie  Attorney-General  v.  Foi-t  [see  8  Price,  364],  and  in  Swain  v.  Mor- 
land,  1  Bro.  and  Bing.  370.  The  two  cases  cited,  therefore,  do  not  bear  out  the 
position  of  Lord  Chief  Baron  Comyns,  nor  the  decision  in  U-ppom  v.  Summer  [2  W. 
Bl.  1251,  1204]  ;  and  that  decision  must  be  supported,  if  at  all,  oil  the  statute  33  Hen. 
8,  on  which  I  have  already  remarked.  Tlie  next  case  is  Eorke  v.  DayreU,  4  T.  R.  402. 
That  case  was  decided  principally  on  the  authority  of  Cppom  v.  Summer  and  the 
authorities  tliere  cited,  and  if  tliey  should  be  wrong,  the  decision  ini  RarTxe  v.  DayreU 
[4  T.  R.  406]  is  wrong  also.  Lord  Kenyon  puts  the  case  on  the  ground  of  change  of 
property,  for  he  says,  "  that  as  long  as  tlie  property  of  the  debtor  remains  unaltered, 
and  an  execution  at  the  suit  of  a  subject  and  aii  extent  at  the  King's  suit  issue 
against  the  debtor,  the  title  of  the  latter  must  prevail,  for  the  point  to  be  considered 
in  these  cases  is  in  whom  is  the  property."  He  adds,  "  I  liave  always  understood  it  to 
be  clear  and  settled  (and  tins  question  has  very  frequently  occurred  in  the  Exchequer) 
that  if  an  extent  at  the  suit  of  the  Crown  be  issued  jirior  to  the  time  when  the  subject's 
execution  is  delivered  to  the  sheriff,  the  former  shall  have  the  preference.  But  as 
by  common  law,  abridged  as  it  is  by  the  Statute  of  Frauds,  the  property  of  the  debtor's 
goods  is  bound  by  tlie  delivery  of  tlie  writ  to  the  sheriff,  there  then  remains  no 
property  in  the  debtor  on  which  the  prerogative  of  the  Crown  can  attach."  Now, 
with  all  possible  respect  for  every  thing  which  fell  from  Lord  Kenyon,  I  humbly 
conceive  that  he  has  here  confounded  tlie  binding  the  property  in  goods  and  the 
alteration  of  the  property,  and  that  he  is  mistaken  in  supposing  that  [88]  tlie  pro- 
perty in  goods  is  or  ever  was  at  all  bound  or  altered  either  by  tlie  teste  or  deliver}- 
of  the  writ  as  regards  conflicting  writs,  and  that  tlie  binding  is  only  as  regards  the 
debtor  himself,  as  I  have  before  shown  ;  and  if  so,  tlie  very  foundation  of  his  judgment 
fails:  the  other  Judges  put  the  case  on  the  statute  33  Hen.  8.  These  are  the  only 
decisions  in  favour  of  the  subject's  execution;  for  Thurston  v.  Mills,  16  East,  254, 
went  off  on  another  point.  Against  them  are  the  uniform  decisions  of  the  Court 
of  Exchetjuer,  one  of  which  is  reported  at  length,  viz.  T/ie  King  v.  Wells  and  Allnutt, 
in  the  note  to  Thurston  v.  Mills,  16  East,  278  :  this  is  subsequent  to  both  V ppom  v. 
Summer  and  Rorke  v.  Daiyrell,  which  are  cited  and  relied  on  in  argument.  Now, 
without  fully  agreeing  to  every  word  said  by  Lord  C.  B.  Macdonald,  in  giving  the 
judgment  of  the  Court,  (some  of  whose  positions,  according  to  the  letter,  I  confess 
appear  to  me  untenable,)  I.  for  one,  am  perfectly  satisfied  with  tlie  general  reasons 
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given  in  tliat  judgment.     Tlie  same  point  was  again  discussed  and  decided  in  Tfie 
King  v.  Slope?-  and  Allen,  6  Price,  114,  which  is  still  later.     There  are  other  prior 
cases  to  which  I  could  briefly  refer  ;  and,  first,  Stringefelloir  v.  Brownsoppe,  Dyer,  67, 
b.,  which  was  decided  Mich.  T.  3  Edw.  6,  seven  or  eight  years  after  tlie  33  Hen.  8. 
In  that  case,  the  sheriff  seized  Brownsoppe's  goods  under  an  extendi  facias  upon  a 
statute  staple, 'at  the  suit  of  Stringefellow,  and  before  any  writ  of  liberate  tlie  King's 
writ  of  e.vtent  came  into  his  hands ;  and  the  Court  held  that  the  King's  writ  should 
be  preferred,  because  tlie  property  in  the  goods  was  not  in   Stringefellow  before 
they  were  delivered  to  him  by  writ  of  liberate.     It  is  said  that  tliis  is  no  authority 
to  tlie  present  point,  for  that  the  extendi  facias  is  in  the  nature  of  a  judgment,  and 
the  liberate  is  the  execution;  therefore,  as  a  judgment  operates  no  change  of  pro- 
perty, so  [89]  neither  does  seizure  under  the  King's  hands  under  an  extendi  facias; 
but  that  as  delivery  under  a  liberate  operates  a  change  of  property,  so  does  seizure 
under  a  fieri  facias.     Now  I  cannot  understand  this  reasoning  at  all ;  I  can  see  tliat 
the  award  of  an  extendi  facias  may  be  and  is  analogous  to  a  judgment,  but  how  ai 
seizure  under  it  can  be  so,  I  am  at  a  loss  to  comprehend.     Again,  I  can  see  how 
delivery  under  a  liberate  of  the  specific  goods  to  the  creditor,  as  is  always  done,  may 
be,  and  is  analogous  to  sale  under  a  fieri  facias,  which  directs  the  sheriff  to  make 
money  of  the  goods ;  but  how  tlie  mere  seizure  into  the  sheriff's  hands  under  a  fieri 
facias  should  be  analogous  to  a  delivery  over  to  the  creditor  under  a  liberate,  I  am  at  a 
loss  to  comprehend:    I  apprehend  that  seizure  under  an  extendi  fa-cias  is  the  in- 
ception of  the  execution,  and  so  is  seizure  under  a  fieri  facias;  delivery  under  a 
liberate  is  the  completion,  and  so  is  sale  under  a  fieri  facias :   the  only  difference 
IF  that  a  liberate  must  issue  to  enable  the  sheriff  to  deliver  in  the  one  case ;  whereas, 
in  the  other,  he  may  and  ought  to  sell  without  a  venditioni  exponas:  but  this  dif- 
feience  cannot  vary  the  effect  of  the  seizure.     The  principle  established  in  Strtnge- 
felloir's  case,  is,  in  the  words  of  Lord  Mansfield,  that  no  inception  of  an  execution 
can  bar  the  Crown.     Stringefellou's  case  was  against  the  opinion  of  some  of  the 
profession  at  the  time,  but  it  has  been  recognized  as  good  law  many  times  since, 
f  nd  seems  to  me  to  be  directly  in  point.     Next  comes  Ciirson's  case,  3  Leon.  239,  and 
4  Leon.  10,  which  only  shows  that  after  delivery  under  a.  liberate,  the  King's  writ 
is  too  late.     In  Ths  King  v.  Feck,  Bunb.  8,  it  was  taken  for  granted  that  if  an  extent 
comes  after  seizure  under  a  fieri  facias,  and  before  sale,  it  shall  be  preferred.     In, 
The  Attorney-General  v.  Capel,  2  Show.  480,  the  point  decided  arose  out  of  a  bank- 
ruptcy, the  King's  writ  being  preferred  after  an  act  of  bankruptcy  [90]  and  before 
assignment  by  the  commissioners.     It  is  not  in  point  to  tlie  present  question,  but 
at  the  end  of  the  judgment  are  these  words:    "Extents  have  been  held  good  that 
have  been  made  upon  goods  actually  levied  by  virtue  of  a  fieri  facias  and  in  the 
sheriff's  custody,  the  extent  coming  before  a  bill  of  sale  made,  so  as  tlie  property  was 
not  altered."     Also  in  5  Mod.  376,  Smallcomb  v.  Buckingham,  which  is  tlie  same 
case  as  is  elsewhere  called  Smallcomb  v.  Cross,  there  is  a  dictum  to  the  same  effect,  and 
many  others  in  other  places,  all  which  dicta  I  merely  notice  to  put  them  in  opposition 
to  other  dicta  as  to  the  vesting  and  alteration  of  property  by  seizure.     Lastly,  comes 
the  case  of  The  King  v.  Cotton,  Parker,  112  ;  that  was  the  case  of  goods  seized  under 
a  distress  for  rent;  and  it  was  held  that  tliey  were  still  liable  to  be  taken  under  an, 
extent  at  the  suit  of  the  King,  though  in  the  custody  of  the  law,  and  therefore  pri- 
vileged from  being  taken  in  execution  by  a  subject.     It  is  said  that  this  case  is  not 
in  point,  because  no  property  at  all  in  the  goods  is  gained  by  tlie  distrainer,  who 
can  neither  maintain  trespass  nor  trover  for  them,  and  that  such  is  the  ground  of 
the  decision,  inasmuch  as  it  lay  on  the  claimant  in  the  Exchequer  to  prove  property 
in  himself  ajrainst  the  Crown.     Now  on  looking  at  the  whole  of  the  elaborate  judgment 
of  Lord  C.  B.  Parker  in  that  case,  I  do  not  find  that  he  puts  the  case  on  the  form  of 
the  pleadings,  but  on  tlie  general  principle  that  the  property  is  not  altered,  and  there- 
fore the  King  has  preference,  and  throughout  his  judgment  lie  cites  cases  as  to  the 
effect  of  seizure  under  a  fieri  facias.     Proceeding  upon  tliat  principle,  I  consider 
therefore  that  this  case  is  a  strong  authority  upon  principle,  unless  it  can  be  shown 
that  seizure  by  the  sheriff  alters  the  property,  and  I  submit  that  tlie  contrary  has  been 
shown.     It  isVue  that  neither  Stringefelloivs  case  [Dyer  67  b.]  nor  The  King  [91]  v. 
Cotton  [Parker  112],  are  direct  authorities  with  regard  to  the  stat.  33  Hen.  8  [c.  391, 
because  in  neither  of  them  had  the  subject  obtained  judgment. 

Upon  the  whole,  then,  whether  with  reference  to  the  statute  33  Hen.  8  [c.  39],  or 
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independent  of  it,  the  main  points  appear  to  mo  to  bo,  was  tlie  property  changed  by 
the  seizure,  and  were  the  Kinfr's  writ  and  the  subject's  concurrinjr?  I  say  that  the 
property  was  not  changed,  and  that  tlie  writs  were  concurring.  My  answer,  therefore, 
to  the  first  of  your  Lordships  is,  that  in  my  opinion  the  writ  of  extent  shall  be  executed 
by  the  sherifi'  by  extending  the  same  goods,  seizing  them  into-  the  King's  hands,  and 
selling  them  to"  satisfy  the  Crown's  debts,  without  regard  t«  the  writ  of  fieri  facias 
under  which  he  had  first  seized  them.  With  regard  tO'  the  second  question,  I  find  it 
uniformly  considered  that  (when  once  it  has  issued)  an  extent  in  aid  hasi  all  tlie  force 
end  all  the  incidents  of  an  extent  in  chief,  and  therefore  I  am  of  opinion  that  all 
things  remaining  the  same,  it  does  not  make  any  difference  whether  the  writ  of  extent 
^\  ivs  in  chief  or  in  aid. 

Mr.  Justice  Alderson  ;  My  Lords,  tlie  first  (juestion  proposed  by  yarn-  Lordships 
for  our  consideration  is  in  substance  this :  Whether  when  goods  seized  by  a  sheriff 
under  a  writ  of  fieri  facias  remain  in  his  hands  unsold,  a  writ  of  immediate  extent 
tested  after  such  seizure,  does  upon  its  delivery  to  such  sheriff  entitle  the  Crown  to  a 
priority  of  execution  ;  and  after  fully  considering  that  question,  I  have  arrived  al 
the  conclusion  that  it  must  be  answered  in  the  affirmative. 

This  subject  has  been  for  a  long  period  vexata  qiuestw  in  our  Courts.  And  in 
order  tlie  more  clearly  to  explain  the  grounds  on  which  my  opinion  is  founded,  it 
will  be  useful  to  advert  in  the  outset  to  the  extent  [92]  oif  the  prerogative  of  tlie 
Ci-own  as  to  its  debts,  and  the  principles  on  which  that  prerogative  depends,  a.ud  then 
to  proceed  to  examine  the  authorities  and  the  reasons  assigned  for  those  determina- 
tions, which  are  to  be  found  in  our  books  on  this  point. 

The  prerogative  of  the  Crown  as  to  its  debts  is  laid  down  in  various  books,  and 
cannot,  I  apprehend,  be  doubted.  Lord  Coke  in  Ilarhert's  case,  3  Rep.  11,  states 
"  that  at  the  common  law  the  body,  land  and  the  goods  of  the  accountant  or  the  King's 
debtor,  were  liable  to  the  King's  execution  ;"  and  he  adds,  that  tliere  were  "  infinite 
precedents  in  the  Exchequer  "  to  prove  this,  antecedent  to  the  33  H.  8,  c.  39.  Lord 
Chief  Baron  Gilbert  also,  in  his  HistOTy  of  tlie  Exchequer,  lays  it  down  tliat  the  second 
summons  of  the  pipe  is  "  in  tlie  nature  of  a  levari  facias  against  the  body,  lands  and 
goods  of  the  debtor."  And  in  Lord  Hobart's  Reports,  Fosfer  v.  Jackson,  Hob.  60, 
the  law  is  very  clearly  laid  down  thus  :  "  It  is  a  prerogative  to  tlie  King  to  have 
execution  of  body,  lands  and  goods;  not  communicated  to  the  subject  but  in  case  of 
statute  merchant  and  statute  staple,  and  recognizance  of  tliat  nature ;  which  is  by 
the  statute  law  ;  and  therefore  the  case  put  in  Bloumfield's  case,  that  where  the  party 
was  taken  in  execution  upon  a  statute  and  died,  and  yet  execution  was  had  against 
goods  and  lands  after,  is  nothing  in  this  case,  for  they  were  all  due  at  the  first,  and 
therefore  may  lie  taken  at  once  or  severally." 

And  in  Madox's  History  of  the  Exchequer,  Vol.  IL  p.  183,  and  subsequent  pages, 
a  great  variety  of  instances  confirmatory  ot'  this  passage  of  Lord  Hobart,  in  all  its 
parts,  will  !»■  found.  I  have  cited  tiiis  passage  from  Lord  Hohart  at  full  length, 
because  I  shall  have  occasion  again  to  refer  tO'  it  in.  considering  the  [93]  true  con- 
struction which  ought  to  be  put  on  the  statute  33  Hen.  8,  and  because  I  think  it  will 
be  found  to  afford  a  sufficient  clue  to  enable  us  tO'  discover  what  was  the  real  change  in 
the  law  produced,  by  tliat  statute  as  to^  the  prerogative  of  the  Crown. 

It  is  unnecessary  to  cite  otJier  authorities  on  this  subject.  The  result  of  them  all 
being,  as  I  conceive,  tliat  the  King  at  common  law  by  his  prerogative  could  either  by 
one  writ  or  by  successive  writs,  as  he  might  find  it  convenient,  seize  the  body,  lands 
and  goods  of  his  debtor.  And  further  that  this  was  originally  a  prerogative  peculiar 
to  the  Crown,  but  afterwards  extended  to  tlie  subject;  viz.  as  toi  the  body  of  the 
debtor  by  the  Statute  of  Marlebridge,  c.  23,  the  Statute  Westminster  2,  c.  11,  and  tlie 
fiiatute  25  Ed.  3  [c.  19],  and  to  the  lands  by  the  Statute  Westminster  2,  c.  18,  and  in 
the  cases  of  statute  merchant  and  statute  staple,  and  recognizance  in  nature  of  statute 
staple  by  13  Ed.  1,  27  Ed.  3,  and  23  Hen.  8,  o.  6,  to  the  bodj%  lands  and  goods. 

The  next  prerogative  of  tlie  Crown  about  which  I  apprehend  there  is  no  dispute, 
is,  tliat  where  tlie  right  of  the  Crown  and  the  subject  concur,  that  of  the  Grown  is  to  be 
preferred,  9  Rep.  129.  b.  A  prerogative  depending,  first,  on  the  principle  that  no 
laches  is  to  be  imputed  to  the  King,  who  is  supposed  by  our  law  to  be  so  engrossed  by 
public  business  as  not  to  be  able  tO'  take  care  of  every  private  affair  relating  to  his 
revenue,  Gilb.  Hist.  Exch.  110;   and,  secondly,  on  the  ground  that  by  the  King  is  in 
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leality  to  be  understood  tlie  nation  at  largfr,  to  whose  interest  that  of  any  private 
individual  ouglit  to  give  way.  In  the  quaint  language  of  Lord  Coke,  Tliesauriis 
Ifeffis  est  firmamentutii  paeis  :    et  fiindnmentum  belli. 

And,  until  restrained  by  various  enactments  of  tlie  [94]  statute  law,  thisi  pre- 
rogative extended  to  prevent  tlie  other  creditors  of  the  King's  debtor  from  suing  him, 
and  the  King's  debtor  from  making  any  will  of  his  personal  effects,  without  special 
leave  first  obtained  from  the  Crown. 

But  without  further  adverting  to  this  ancient  state  of  the  prerogative,  it  is  clear  tliat 
at  tliis  day  the  rule  is,  that  if  the  two  rights  come  in  conflict,  that  of  the  Crown  is  to 
be  preferred. 

If,  however,  the  right  of  the  subject  be  complete  and  perfect  before  that  of  tlie 
King  commences,  it  iis  manifest  that  the  rule  does  not  apply,  for  there  is  no  point  of 
time  at  which  the  two  rights  are  in  conflict;  nor  can  there  be  a.  question  which  of  the 
two  ought  to'  prevail  in  a  case  where  one,  that  of  tlie  subject,  has  prevailed  already. 
But  if  whilst  the  right  of  the  subject  is  still  in  progress  towards  completion,  the  right 
of  tlie  Crown  arises,  it  seems  tO'  me  that  tlie  two  rights  do  come  into  conflict  together 
at  one  and  the  same  time,  and  that  the  consequence  in  that  case  is,  that  tlie  right  of 
the  Crown  ought  to  prevail.  Lord  Mansfield  expresses  this  proposition  in  shorter 
language  when  he  says,  "  no  inception  of  an  execution  can  bar  the  Crown."  Copper 
V.  C/rifti/,  1  Burr.  36. 

Now  if  we  proceed  tO'  apply  these  principles  to  the  determination  of  the  present 
case  it  will  appear  that  the  material  facts  are  these: — LS.  has  obtained  judgment 
against  a  Crown  debtor,, has  issued  a  fieri  facias  upon  that  judgment,  and  has  de- 
livered the  writ  to  the  sheriff,  and  the  sheriff,  in  execution  thereof,  has  seized  the 
goods  of  the  Crown  debtor.  The  question,  then,  is  this:  Is  the  right  of  the  subject 
perfect  at  the  time  when  tJie  goods  are  seized  by  the  slierifE,  or  is  there  any  further 
act  tO'  be  done  in  order  to  make  that  right  consummate?  The  most  simple  criterion 
of  this  [95]  seems  to-  be,  whether  without  any  thing  furtlier  being  done,  the  execution 
creditor  is  entitled  to  call  upon  the  sheriff  for  the  possession  of  the  goods,  or  tO'  pay 
him  the  debts.  Now,  I  do  not  believe  that  it  was  ever  contended,  that  the  execution 
creditor  is  entitled  to  the  possession  of  tlie  goods  themselves  unless  under  some  contract 
made  between  the  sheriff  and  him,  which  would  be  equivalent  to  a  sale  under  the  writ. 
Nor  can  he  call  upon  the  slieriff,  even,  after  a  return  of  goods  seized  mI  valentiam, 
to  pay  him  the  debt  for  which  the  levy  is  made.  If  he  could,  it  would  be  utterly 
useless  to  empower  him  tO'  require  the  sheriff  afterwards  to  proceed  tO'  a  sale  by  tlie 
writ  of  venditi<yni  exponas.  In  fact,  it  is  clear  that  all  he  can  do,  even  after  such 
return,  is  to  compel  the  sheriff  to  proceed  to  sale  by  ulterior  process  from  the  Courts. 
There  are  many  authorities  founded  on  this  principle,  which  show  that  a  seizure  of 
goods  ad  valentiam,  is  only  a  temporai-y  bai-  to  tlie  execution  creditor,  so  long  as  the 
goods  remain  unsold  in  the  sheriff's  hands.  Again,  if  the  goods,  after  seizure,  are 
destroyed  by  unavoidable  accident,  tlie  loss  falls  upon  the  debtor.  The  principle  is, 
that  the  sheriff  is  excused,  where  the  execution  fails  altogether  without  his  fault.  And 
ill  that  case,  according  to  tlie  doctrine  laid  down  in  Foster  v.  Jackson,  Hob.  60,  by 
Lord  Hobart,  tlie  creditor  may  have  a  fresh  writ  of  fi.  fa.  and  the  loss  falls  on  tlie 
debtor.  There  is  a  third  criterion,  which  is  this,  that  the  debtor  on  tendering  the 
amount  for  which  the  levy  is  made,  and  the  sheriff's  charges  thereon,  is  entitled  to 
have  a  return  of  the  goods  seized  by  the  sheriff.  From,  these  premises,  two  pro- 
positions seem  tO'  me  to  follow;  1st,  that  at  nO'  period  of  time  does  tlie  execution 
creditor  obtain  any  property  whatever  in  the  goods  themselves;  and,  2dly,  that  tJie 
general  property  in  the  goods  [96]  seized  remains  until  the  saJe,  in  the  dbbtor,  and  is 
not  changed  by  tlie  seizure,  Milton  v.  EMrington,  Dyer,  98.  b.  After  sale  the  case  is 
very  different,  for  by  tlie  sale  the  jiroperty  is  wholly  changed  from  the  debtor  to  the 
vendee  of  the  sheriff,  and  the  money,  the  produce  of  tJie  goods,  then  becomes  tlie 
property  of  tlie  creditor,  for  whicli  lie  may  maintain  an  action  for  money  had  and 
received,  and  for  which  the  sheriff'  is  responsible  to  him,  the  original  debtor  being 
then  wholly  and  finally  discharged,  Parkinson  v.  Guilford,  Cro.  Car.  539.  The  rule 
is  thus  express!}'  laid  do'svn  bj^  Mr.  Baron  Garrow,  in  delivering  the  opinion  of  tlie 
Court,  after  full  consideration  of  the  case  of  Higgins  v.  M'Adain,  3  Younge  and  Jervis, 
1.  "  The  rule  is  that  when  execution  is  executed,  the  property  is  changed,  and 
execution  is  said  to  be  executed  when  a.  sale  has  taken  place.''     It  is  not,  therefore, 
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till  after  the  sale  that  the  right  of  the  extecutiou  creditor  becomes  consuiuiuate,  and  it 
would  follow  from  tlieuce,  that  it  is  not  till  after  the  sale  that  the  right  of  the  creditor 
ceases  to  concur  with  the  right  of  tlie  Crown.  If,  therefore,  the  riglit  of  the  Crown 
arises  at  any  period  prior  to  the  sale,  it  seems  to  me  that  on  the  principles  above  laid 
down,  it  ought  to  have  the  preference.  A  preference  depending  on  similar  grounds, 
and  terminating  at  tlie  same  period,  seems  to  me  to  be  fully  recognized  by  the  Court 
of  King's  Bench,  in  Iltitcliinsutv  v.  Juliiiston,  1  T.  R.  729.  That  was  the  case  of  two 
conflicting  executions.  The  sheriff  had  seized  under  tlie  writ  last  delivered  to  him, 
but  before  sale,  having  discovered  that  another  writ,  wliich  was  entitled  to  priority, 
had  been  first  delivered  to  him,  he  made  the  sale  under  it,  and  paid  the  surplus  only, 
to  the  creditor  under  the  second  writ,  under  which  lie  had  originally  seized  the  goods. 
And  the  Court  expressly  decided,  that  until  sale  he  had  a  [97]  right  so  to  do  ;  but  after 
sale,  not;  Eyhut  v.  I'eckJtain,  cited  in  the  note,  1  East,  731,  being  an  express  authority 
to  that  eiiect.  And  it  is  observable  that  many  of  the  authorities  which  are  relied  on  in 
the  present  case  were  then  cited,  in  particulai-  tlie  case  of  Clerk  v.  W itliers,  Salk.  322  ; 
and  the  very  proposition  now  before  your  Lordships  for  decision,  it  is  to  be  observed, 
was  urged  as  clear  law  by  the  very  eminent  persons  who  argued  that  case,  najnely, 
that  till  sale  the  extent  prevails  over  the  prior  execution  ;  and  I  apprehend  tliat 
prior  to  the  statute  of  Frauds,  if  a  subject's  writ  of  execution  had  come  to  the  sheriff 
after  seizure  but  before  sale,  under  a  writ  of  a  subsequent  teste,  the  sherifl  would 
have  been  in  like  manner  justified  in  executing  it  before  the  otlier  writ  under  which 
lie  had  seized,  and  would  have  been  liable  tO'  an  action  on  the  case  if  lie  had  omitted 
to  do  so.  These  authorities  seem  to  me  to  sho'W  clearly,  first,  that  no  pi'operty  passes 
l)y  the  seizure  from  the  original  debtor  to  the  creditor  ;  and  secondly,  that  even  in 
the  case  of  conflicting  riglits,  as  between  subject  and  subject,  the  point  of  time  to 
which  tlie  courts  uniformly  look  as  the  period  when  the  execution  is  consummate, 
is  not  the  seizure,  but  the  sale  under  the  writ.  There  is  one  case,  however,  which 
requires  some  observation,  as  it  would  seem  to  trench  upon  this  proposition :  I 
allude  to>  the  construction  put  by  the  Courts  upon  tlie  9th  section  of  tlie  21  Jao.  I, 
c.  19.  There  is  no  doubt  that  the  Courts  have  held  that  the  seizure  under  a  writ  of 
fi.  fa.  was  sufficient  to  satisfy  the  words  "  execution  or  extent  served  and  executed," 
contained  in  this  statute,  and  that,  for  the  purpose  of  protecting  the  execution 
creditor  from  the  effect  of  a  prior  act  of  bankruptcy.  But  this  was  a  decision  upon 
the  construction  of  a  particular  statute,  and  must  have  reference,  reasonably  con- 
sidered, to  the  [98]  peculiar  objects  of  the  Legislature.  It  is  to  be  observed,  first, 
that  it  was  prior  to  the  statute  of  Frauds  ;  the  law,  therefore,  then  was,  that  writs  of 
fi.  fa.  bound  the  debtor's  property,  as  to  all  persons  claiming  under  him,  from  the 
teMe  of  the  writ,  and  not  from  its  delivery  to  the  sheriff  ;  so  tliat  it  was  then  possible 
for  a  party  to  sue  out  his  writ  of  fi.  fa.,  and  to  omit  to  execute  it,  and  so  give  to  tlie 
bankrupt  the  same  species  of  delusive  credit  as  wa.s  provided  against  by  the  11th 
section,  in  cases  where  the  bankrupt  was  the  reputed  owner  of  another's  "oods.  It 
was  probably,  therefore,  with  tliat  view  that  tlie  clause  was  introduced,  providing 
that  such  writs  should  not  bind,  as  against  those  who  claimed  under  the  bankrupt, 
from  their  teste,  but  only  from  the  date  of  the  public  act  don©  by  the  sheriff,  in  seizing 
the  goods  under  the  writ.  For  this  puqjose,  that  of  giving  notice  to  tlie  other 
creditors,  the  seizure,  and  not  the  sale,  was  the  important  period.  The  present  case, 
however,  depends  on  the  question  whether  the  property  is  chaaiged,  and,  until  sale, 
this  is  not  the  case  ;  the  execution  is  not  complete,  so  as  to  transfer  the  property,  until 
that  period.  But  it  is  urged,  and  a  great  portion  of  the  argument  at  the  bartunied 
upon  it.  that  although  it  may  be  that  the  execution  creditor  has  no  consummate  riu-ht 
till  after  sale,  and  although  the  general  property  in  the  goods  remains  until  the  sale 
with  the  debtor,  yet  that  the  sheriff'  has  a  special  property  in  him  from  the  time  of  tlie 
seizure,  and  that  the  Crown,  in  the  event  of  the  teste  of  the  extent  being  subsequent  to 
the  seizure,  must  take  the  goods  subject  to  that  special  property.  There  is  no  doubt 
that  a  variety  of  authorities  nia.y  be  cited,  establishing  as  clear  law,  that  the  Crown 
must  take  subject  tO'  a  special  property  created  by  tlie  act  of  the  party.  In  the 
case  of  the  factor.  Rex  v.  Lee,  6  Price,  369,  it  was  held,  that  goods  in  his  [99]  hands, 
on  which  he  had  a  lien  for  his  advance  made  before  tlie  teste  of  the  extent,  could 
only  be  taken  by  the  Crown  subject  to  tliat  lien.  So,  again,  in  the  case  of  coods 
pawned  or  pledged  before  the  teste  of  the  extent,  Eex  v.  Cotton,  Parker,  1 1 2,  and  in 
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the  case  of  Rex  v.  Hitmphery,  M'Lell.  and  Y.  173,  the  same  law  prevails.  In  Casberd 
V.  Ward,  6  Price,  411,  an  equitable  mortgage  created  Isefore  the  party  creating  it 
became  a  debtor  to  the  Crown  on  record,  was  in  like  manner  held  to  be  valid  against 
a  subsequent  extent.  But  1  can  find  no  instance  whatever,  nor  do  I  believe  that  any 
such  exists,  where  a  special  property,  not  created  by  contract  between  the  Crown 
debtor  and  the  person  setting  it  up,  or  bet.ween  the  Crown  debtor 
and  some  one  under  whom  such  person  claims,  has  been  ever  allowed  to 
prevail ;  and  I  thinli  good  reasons  may  be  assigned  for  the  difference.  In  the  case  of 
land,  if  the  subject  sell  it  before  he  beoomesi  a  Crown  debtor,  it  is  clear  that  tlie  sale  is 
good.  Now,  on  principle,  he  who  can  maJie  a  valid  sale  ought  to  be 
allowed  to  make  any  contract  short  of  that,  which  shall  be  also  valid ; 
he  may,  therefore,  make  a  valid  pledge.  The  right  of  tlie  other  party 
is  consummate  by  the  act  of  pledging  or  of  sale ;  but  the  cases  of  a 
distress  for  rent  before  sale,  a  seizure  by  tlie  messenger  under  a  commission  of 
bankrupt,  and  the  case  now  in  judgment,  are  very  different.  There  the  goods  are  all 
taken  by  an  adverse  proceeding  from  tlie  Crown  debtor,  and  are  all  under  the 
custody  of  the  law  at  the  time  the  extent  is  put  in  ;  tlie  creditor's  right  is  but  in 
progress,  and  the  sheriff',  the  commissioners  of  bankrupt,  and  tlie  distrainer,  are  real 
officei's  of  the  law,  holding  the  property,  and  having  rights  given  to  tliem  for  the 
purpose  of  protecting  tliem  in  their  possession,  not  for  their  own  benefit,  but  for  tlie 
purpose  of  disposing  of  it  for  the  benefit  of  [100]  those  who  may  ultimately  be  entitled 
to  the  proceeds  of  such  property.  The  true  description  of  the  state  of  such  property 
is,  that  it  is  in  the  custody  of  the  law;  whereas,  in  the  case  of  the  factor,  wharfinger, 
pawnee,  or  equitable  mortgagee,  it  is  in  tlie  custody  of  the  party  himself  having  a 
beneficial  interest  under  a  valid  contract.  Lord  C.  B.  Gilberts  speaking  of  lands 
(and  the  principle  is  the  same  as  applied  to  goods,  although  the  charge  takes  effect 
at  a  different  period),  says,  tliat  nothing  can  hinder  the  King's  charge  but  wliat 
amounts  to  a  pi-ecedent  alienation;  and  a  liberate  in  pursuance  of  a  previous  judg- 
ment amounts  to  an  alienation  of  tlie  land  ;  and  yet  before  the  liberate  there  is  a 
seizure  of  the  land  by  a  public  oflScer,  for  the  purpose  of  its  being  by  tlie  liherate 
alienated  to  the  creditor.  By  the  seizure  the  land  is  taken  into  the  custody  of  the  law, 
by  the  Uhei-ate  it  is  alienated  tO'  the  creditor,  and  from  the  date  of  the  latter  tlie  right 
of  the  CrO'wn  is  ousted.  I  am  aware  of  the  various  cases  and  authorities  that  exist  in 
which  it  has  been  determined  tliat  trover  will  lie  by  a  sheriff  after  seizure  of  goods 
under  a  /?.  fa.,  a.nd  I  dO'  not  dispute  the  proposition  that  this  shows  that  the  sheriff  has 
for  some  purposes  a,  special  property  in  the  goods  so  seized.  But  it  seems  to  me  tliat 
this  point  is  not  really  material.  The  special  property  which  the  sheriff'  oi-  any  other 
public  officer  has,  is  not  a  property  beneficial  to  himself;  it  is  a  property  conferred 
on  liim  to  enable  him  to  discharge  his  public  duty.  The  goods  are  in  custodia  legis, 
and  the  special  property  of  the  sheriff  is  given  to  him  that  this  custodia  legis  may  be 
rendered  safe.  If,  then,  it  be  true,  as  many  cases  have  determined,  and  in  particular 
tlie  King  v.  Cotton,  Parker,  112,  tliat  goods  in  custodia  legis  are  in  a  situation  in 
which  the  Crown's  right  and  that  of  the  subject  may  come  in  conflict,  I  do  [101]  not 
tliink  that  it  really  makes  any  difference  whether  tlie  officer  having  the  custody  has 
greater  or  less  powers  to  defend  it  conferred  on  him  by  the  law.  The  real  question 
seems  to  me  to  be,  whether  the  propei'ty  has  wholly  or  in  part  gone  from  the  debtor  to 
some  person  claiming  adversely  to  the  Crown,  or  wliether  it  is  only  in  progress  to  that 
result.  Tlie  sheriff  or  other  public  officer  holds  it  with  more  or  less  of  po-wers  given 
for  its  protection,  but  really  for  the  pei-son  ultimately  entitled  to  receive  the  proceeds. 
If  that  person  be  a  subject,  having  a  prior  writ  delivered  to  the  sheriff,  the  sheriff' 
holds  for  him  the  proceeds  of  the  goods  seized  under  a  subsequent  writ,  as  in 
Hutchinson  v.  Johnstone,  1  T.  R.  729  ;  or  if,  as  in  the  present  case,  the  Crown's 
extent  comes  in  before  sale,  he  holds  for  the  Crown.  I  have  hitherto  considered  this 
as  if  it  were  res  Integra. ■  but  I  shall  now  proceed  to  consider  it  upon  authority 
merely.  The  leading  case  upon  this  subject  is  Stringe fellow's  case,  Dyer,  67  h.  ; 
and  the  autliority  of  that  case,  though  doubted  for  a  time,  cannot  now,  I  think,  be 
disputed.  It  was  recognized  as  good  law  by  Lord  Hobart,  in  Sheffield  v  Ratcliffe, 
Hob.  339  ;  by  Lord  Rolle,  in  las  Abridgment :  by  Lord  Hardwicke  and  the  twO'  Chief 
Justices,  Ryder  and  Willes.  in  Rex  v.  Cotton  [Parker,  112];  and  by  the  Courts  of 
Common  Pleas  and  King's  Bench,  in  Uppom  v.  Sumner  [2.  W.  Bl..  1261,  1294], 
and  Rorke  v.  Dayrell  [4  T.  R.  406].     I  do  not  think  it  necessary  to'  add  the  various 
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eases  in  tlie  Exchequer  on  this  point.     It  is,  howevei-,  contended  tliat  Stringefelluw's 
case  [Dyer,  67  6.]  is  distinguishable,  and  undoubtedly  it  is  so,  in  its  facts,  from  the 
present.   The  main  ground  of  distinction  is,  that  there  remained  in  that  case  a  further 
act  to  be  done  by  the  Court,  namely,  the  award  of  the  liberate.     And  it  is  said  by  Mr. 
Baron  Wood,  8  Price,  318,  that  tlie  liberate  and  the  fi.  fa.  are  equivalent  to  each  other  : 
but  I  think  tliat  proceeds  on  a  mis-statement  [102]  of  the  true  point  in  the  case.     Tlie 
right  vested  by  the  liberate  in  the  creditor  is  tu  have  the  identical  lands  and  the 
identical  goods  delivered  to  liim  ;  the  creditor's  right  is  therefore  consummate  by  tlie 
liberate.     But  the  fi.  fa.  does  not  command  the  sheriff  to  seize  and  deliver  the  goods 
to  the  creditor  (in  whicli  case  the  fi.  fa.  and  seizure  would  be  equivalent  to  the  liberate. 
after  the  previous  seizure),  but  in  substance  it  commands  him  to  seize  and  sell,  and 
to  pay  the  money  produced  by  the  sale  to  the  creditor.     The  act  of  sale,  therefore,  and 
not  the  act  of  seizure,  puts  tlie  sheriflf  in  the  same  situation,   with  respect  to  the 
creditor,  as  the  liberate  under  an  extent;  for  by  the  act  of  sale  the  creditor  has  vested 
in  him  a  consummate  right  to  the  produce  of  the  sale.     Now  Sfringefellow's  case 
clearly  decides  that  until  the  liberate  tlie  lands  and  goods  seized,  and  in  the  hands  of 
the  sheriff,  remain  liable  to  the  Crown  process:   that  case,  therefore,  appears  to  me 
in  principle  to  have  decided  that  until  tlie  creditor  obtains  a  consummate  right,  tlie 
Crown's  rights  are  not  ousted,  and  so'  to  govern  the  present  case.     The  case  of  Rex  v. 
Cotton,  is  a  much  stronger  authority ;  it  seems  to  me  tO'  be  decisive  of  this  question. 
Its  authority,  looking  at  the  persons  by  whom  it  was  decided,  and  those  by  whom  that 
decision  was  affirmed,  must  be  admitted  to>  be  of  great  weight.     It  is  not  a-  little 
singular  to  find,  that  although  the  point  now  before  your  Lordships  was  there  treated 
as  the  proposition,  and  tliat  case  as  the  corollary,  it  sliould  now  be  contended,  that 
although  Rex  v.  Cotton  is  good  law,  still  the  proposition  from  which  that  case  was  in 
truth  only  a  corollary,  cannot  be  supported.     The  principle  tliere  laid  down  clearly 
■was,  that  goods  in  custodia  legis  continued  liable  to  an  extent  until  the  period  arrived 
at  which  some  person  other  than  the  [103]   original   debtor  had   acquired   a  con- 
summate right  in  them  ;  and  tlie  Court  clearly  held  that  goods  seized  by  a  sheriff',  but 
before  sale,    were  so   liable.     The   fanciful    doctrine  of   a   special   jjroperty    in    an 
acknowledged  public  officer  being  at  all  material,  seems  never  to  have  occurred  to 
those  great  men  who  decided  that  case.     The  reason  why  the  expressions  as  to  special 
property  are  there  introduced,  seems  to  me  obvious  enough  :   the  distress  is  in  the 
custody  of  tlie  creditor  himself,  and  therefore  it  might  have  been  plausibly  enough 
contended,  that  he  having  the  possession,  his  special  property  (if  he  had  any)  was  to 
be  protected  for  his  own  benefit.     But  the  Court,  looking  to  the  substance  and  not 
to  the  form,  decide  that  in  seizing  he  acted  as  an  officer  of  the  law  ;  that  he  held  as 
such,  and  that  the  goods  were  not  really  in  his  possession,  but  in  the  custody  of  tlie 
law,  they  having  come  tO'  him  by  a  special  authority  given  by  the  law,  and  not  by  tlie 
act  of  the  party,  as  in  the  case  of  a  pledge  or  the  like,  and  the  consequence  being  that 
no  property,  nor  even  any  possession  in-  jure,  passed  to  him.     Tliis  case  seems  to  me 
to  be  a  fortiori  to  the  present  case.     I  proceed  to  enumerate  shortly  the  other  cases, 
in  which  the  law  has  been  laid  down  in  the  same  way.     In  Rex  v.  Peck,  Bunb.  8,  the 
reporter  says  it  was  taken  for  granted  that  the  law  was  so.     In  the  Attorney-General. 
V.  Andrew,  Hard.  2-3,  it  is  not  indeed  distinctly  stated  whether  the  party  had  obtained 
possession  under  the  subject's  prior  extent  before  the  right  of  the  Crown  commenced, 
but  I  think  it  can  hardly  be  doubted  tliat  he  had  ;  for  there  Lord  C.  B.  Steel  observes, 
that  the  subject's  title  is  ''  prior  to  the  Crown's,  and  is  executed."     Now  it  appears 
from  Empson  v.  Bathurst,  Hutton,  52,  tliat  until  the  liberate  no  fee  is  due  to  the 
sheriff',  because  the  execution  is  not  executed.     I  think  this  explains  the  lan-[104]- 
guage  of  Lord  C.  B.  Steel,  and  makes  it  consistent  with  what  he  adds,  that  "  Stringe- 
fellow's  case  [Dyer,  67  b]  is  unanswerable."     In  the  case  of  the  Attorney-General  v. 
Capel,  2  Shower,  482,  it  is  stated  that  "  although  the  goods  were  actually  in  custodda 
legis,  yet  because  the  extent  came  before  the  property  was  vested  by  an  assignment, 
it  was  held  a  good  extent.     Extents  have  been  held  good  that  have  been  made  of  goods 
actually  levied  by  virtue  of  a  fi.  fa.  and  in  the  sheriff's  custody,  the  extent  comino- 
before  a  bill  of  sale  made,  so  as  the  property  was  not  altered."     This  latter  passage 
Mr.  Baron  'Wood  (who  omits  the  former  part  of  the  Report)  calls  "  a  note  of  the 
reporter,  unwarranted  by  the  case."     To  me  it  ajijiears  as  a  reason  assigned  by  the 
Court  for  tlieir  previous  judgment.  The  case  of  Lechmere  v.  Thorowgood  [3  Mod."  236] 
has  been  much  relied  on  by  the  other  side ;  but  I  cannot  think  it  to  be  an  authority  of 
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auy  weight.  It  is  observable  that  the  decision  iu  tliat  case  is  elearlj-  right,  and  it  is 
difficult  to  perceive  how  this  point  could  ever  have  arisen.  There  the  e.\tent  at  tlie 
suit  of  the  CrowB  was  executed  before  anj'  assignment  under  the  bankruptcy  had 
been  made  ;  so  that,  according  to  all  the  authorities,  the  plaintiffs  had  no  ground  of 
action ;  and  the  execution  and  the  extent  being  set  up  by  the  same  parties,  no 
question  of  priority  inter  se  could  well  have  arisen.  Again,  the  writ  of  fi.  fa.  was 
issued  before  the  sheriff  had  notice  of  the  bankruptcy ;  and  as  the  action  was  trespass, 
the  Court,  on  that  ground,  might  well  decide  iu  his  favour.  The  dictum  attributed 
to  Lord  Holt,  that  "  the  King's  prerogative  had  been  taken  away  by  the  Statute  of 
Frauds,"  cannot  be  supposed  to  have  really  fallen  from  that  learned  Judge :  and  yet 
this  case,  although  thus  questionable  in  its  application  to  the  present  subject,  has  been 
one  of  the  main  grounds  [105]  on  which  the  two  principal  authorities  on  the  otlier 
side,  T'ppoiii  v.  Swiiiier,  and  Eorke  v.  Dayi-ell,  have  been  decided.  The  case  of  Clerk 
v.  Wit/iera  [2  Ld.  Raj'm.  1075]  seems  also  to  me  to  be  wholly  inapplicable  to  the 
present  question  ;  indeed,  like  Lechmere  v.  Thoruiigood,  it  is  only  to  be  cited  for 
certain  dicta  of  tlie  Court  iis  to  tlie  execution  being  complete  by  the  seizure,  for  the 
decision  itself  is  clear  enough.  It  was  there  argued,  that  the  death  of  the  creditor, 
after  seizure  under  the  fieri  facias,  did  not  give  to  the  debtor  the  right  of  recovering 
back  his  goods  from  the  sheriff.  And  the  Court  held  that  it  did  not;  for  on  the  one 
hand  there  was  no  act  to  be  done  in  Court  necessary  to  give  the  sheriff  autliority  to 
act,  his  authority  being  complete  by  the  fi.  fa. ;  and  therefore  the  death  was  inmiaterial 
to  the  purpose.  But,  Sdh*.  the  levy  under  the  writ  was  pleadable  iu  bar  to  another 
action  for  tlie  same  debt:  so  that  the  debtor  sustained  no-  injuiy  by  the  execution 
proceeding.  But  indeed  this  case  would  prove  too  much  ;  for  it  is  also  true  that  after 
tlie  award  of  the  fi.  fa.,  and  before  seizure,  the  same  result  would  follow.  7'horow- 
ffood's  ca.?e,  Noy,  7-3,  cited  by  Gould,  J.,  in  giving  his  judgment.  Now  it  is  not 
pretended  that  an  award  of  fi.  fa.  would  bar  the  Crown  before  seizure ;  the  principles, 
therefore,  of  that  decision  are  wholly  inapplicable  to  tliis  question.  There  are  some 
dicta  in  tliat  case,  certainly,  which  may  be  relied  on  ;  but  I  think  that  if  they  are 
read,  as  all  such  dicta  ought  to  be,  with  reference  to  the  case  then  before  the  Court, 
they  also  will  be  found  not  applicable  to  the  present  subject.  To  some  purposes,  no 
doubt,  the  execution  may  be  called  complete;  by  the  seizure.  It  undoubtedly  was  so  at 
that  time,  as  regarded  priority  between  an  execution  creditor  and  the  assignees  of  a 
bankrupt.  It  was  not  so  in  all  eases,  however,  even  between  subject  and  sub-[106]- 
ject,  as  appears  from  Hutcliinxon  v.  .Johnstone  [1  T.  R.  729] ;  and  I  think  it  is  not  so 
mufti)  fortiori  in  a  case  between  the  subject  and  the  Crown,  which  has  a  preroga- 
tive peculiar  to  itself  of  interposing  in  tnedio.  Curson's  case,  3  Leon.  239,  is  still 
less  applicable  ;  it  depends  on  a  totally  different  principle.  There  Curson  acknow- 
ledged a  statute  to  Starke)',  and  afterwards  another  to  J.  S.,  who  assigned  to  the 
Crown  :  tlie  liability,  therefore,  on  which  the  Crown  proceeded  was  createa  subse^ 
quently  to  that  tO'  Starkey.  After  this,  Starkey  obtained  possession  under  his 
execution  ;  and  it  was  held  that  the  debt  to  the  Crown  did  not  bind  the  lands  from  its 
assignment,  so  as  to  avoid  the  subsequent  but  consummate  execution.  It  may  b& 
observed  also,  that  this  case  is  w'ithin  the  stat.  Hen.  8  ;  for  the  judgment  was  prior 
to  the  King's  debt,  and  the  execution  was  consummate  before  the  King's  extent.  Lord 
C.  B.  Gilbert,  p.  94,  gives  this  reason  for  it;  for  he  says  "  the  creditor  Starkey  did 
not  by  the  liberate  take  the  land  sub  oTvere  of  the  King's  debt,  because  his  lien  was 
antecedent  to  it:  and  it  were  repugnant  to  construe  him  to  take  the  land  sub  onere 
of  the  King's  debt,  when  he  took  it  in  satisfaction  of  a  debt  precedent."  So  again, 
on  the  same  principle,  it  has  been  held  that  if  A.  infeoff  B.  of  his  lands,  after  a 
judgment  confessed  by  him  to  C,  the  Crown,  as  assignee  of  C,  cannot  take  more  than 
C.  could,  viz.  a  moiety  of  the  land  ;  although,  no  doubt,  if  the  judgment  had  been 
confessed  to  the  Crown  originally,  the  Crown  could  have  taken  the  whole.  In  fact, 
it  depends  on  the  principle  that  where  the  law  allows  a  party  to  contract,  it  wiU  not 
permit  that  contract,  by  any  matter  arising  ex  post  facto,  to  be  made  of  no  value:  a 
principle  to  which  I  have  before  referred,  in  distinguishing  goods  on  which  there  is 
a  lien  by  contract  from  goods  in  the  custody  [107]  of  tlie  law.  The  case  of  Uppom  v. 
Sumner  [2  AY.  Bl.  1251,  1294],  which  is  the  leading  authority  on  the  other  side, 
would,  I  think,  be  entitled  to  much  greater  weight  if  it  liad  not  proceeded  a  good  deal 
on  the  case  of  Led/mere  v.  Thonnrgond  [3  Mod.  236].     Even  taking  the  dift'erent 
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reports  of  that  case  in  the  way  susrfrested  by  Mr.  Justice  Gould,  no  ijreat  advantage 
as  to  clearness  can  be  derived  ;  and  I  cannot  help  thinking  that  the  better  course 
would  have  been  to  have  placed  no  great  reliance  on  a  case  in  which  a  part  was  to 
be  picked  up  from  one  repoi-ter,  and  a  part  from  another,  in  order  to  make  something 
like  a  connected  account,  instead  of  attributing  the  confusion  to  the  most  obvious 
and  natural  cause,  viz.  the  inaccuracy  of  the  reporter.  The  same  observation  applies 
to  the  case  of  Rorke  v.  Deyrell  [4  T.  R.  406]  :  the  Court  there  also  relied  a  good  deal 
on  l.echmere  v.  Thorowgood.  I  shall  not  at  present  refer  to  the  main  ground  on 
which  both  these  cases  proceed,  viz.  the  statute  of  Hen.  8,  because  I  proceed  to  consider 
that  question  separately.  Subsequently  to  both  these,  the  cases  of  Hex  v.  WtUs  iv>ul 
Alhiutt  [see  16  East.  "278],  and  Rex  v.  SInper  and  Allen  [6  Price,  114],  arose,  in  wliich 
the  present  question  was  decided,  after  reviewing  all  the  authorities,  in  the  affirma- 
tive. Upon  the  whole  I  have  arrived  at  the  conclusion  that  the  preponderance  of 
authority  also,  as  well  as  the  principle  on  which  such  authorities  ought  to  pioceed, 
establishes  the  proposition,  that  where  an  extent  of  the  Crown  comes  after  seizure  and 
before  sale,  it  ought  to  be  preferred,  unless  by  the  statute  33  Hen.  8,  c.  39,  s.  74,  there 
has  been  an  alteration  made  in  the  ancient  prerogative,  by  which  tlie  priority  has 
been  taken  awa}-.  I  there  come,  in  the  last  place,  to  the  consideration  of  the  true  con- 
struction of  that  statute.  There  can  be  no  doubt,  even  without  authorities  on  this 
subject,  that  the  statute  must  be  construed  as  abridging  the  prerogative :  but 
authori-[108]-ties  are  not  wanting.  In  Cecd's  case,  7  Rep.  92,  the  Court  so  expressly 
resolve;  and  other  passages  might  be  as  easily  cited,  if  necessary,  to  the  same  effect. 
The  real  question  however  is,  not,  whether  the  prerogative  is  abridged,  but,  to  what 
extent  it  is  abridged  by  the  clause.  If  taken  literally,  the  clause  would,  as  has  been 
well  observed,  place  the  Crown  in  a  worse  situation  than  a  subject :  this  could  hardly 
be  the  real  intention  of  the  Legislature,  in  a  reign  not  remarkable  for  such  con- 
cessions. There  are,  however,  two  grounds,  either  of  which,  as  it  seems  to  me,  is 
sufficient  to  show  that  this  clause  of  the  statute  is  not  applicable  to  the  present 
question.  First,  the  words  are  confined  to  suits  commenced  or  taken,  or  process 
awarded,  for  the  recovery  of  the  King's  debts.  Now,  I  apprehend  that  an  immediate 
extent  does  not  fall  within  either  of  these  descriptions ;  they  are  confined  to  suits  and 
process  for  the  recovery  of  the  King's  debts  in  the  ordinary  course,  from  his  solvent 
debtors.  An  immediate  extent  is  founded  on  an  affidavit  of  the  insolvency  of  the 
debtor,  and  issues  not  for  the  purpose  of  seizing  his  property  for  the  amount  of  the 
debt,  but  all  his  lands  and  goods  into  the  hands  of  the  Crown,  there  to  remain  till 
the  Crown  debt  is  satisfied.  It  is,  therefore,  rather  like  a  forfeiture  incurred  1  y  him 
in  consequence  of  his  failure,  than  a  suit  or  process  for  the  recoveiy  of  the  debt. 
Again,  it  may,  according  to  the  admitted  course  of  the  Exchequer,  issue  in  the  midst 
of  the  proceedings  in  an  ordinaiy  suit,  and  even  where  the  debt  is  disputed  ;  Rex  v. 
Pearson,  3  Price,  288.  In  an  ordinary  extent,  which  is  a  prerogative  executirn,  the 
debt  of  course  is  conclusively  settled  by  the  judgment;  but  in  an  immediate  extent 
the  debt  is  not  settled,  but  may  be  disputed  by  the  debtor  on  the  return  of  the  writ: 
in  fact,  it  is  tiien  that  the  suit  or  process  [109]  respecting  the  King's  debt,  properly 
speaking,  begins.  These  various  differences  seem  to>  me  to  show  that  this  proceeding 
could  not  have  been  contemplated  by  the  Legislature,  when  they  speak  in  this  clause 
of  suits  and  process  for  the  recoveiy  of  the  King's  debts.  But,  2dly,  I  think,  and  this 
will  appear  from  a  reference  to  the  state  of  the  law  as  it  existed  at  the  time  the  statute 
was  passed,  that  even  if  an  immediate  extent  were  a  suit  or  process  for  the  recovery 
of  the  King's  debt,  still  the  clause  would  not  be  applicable  to  this  ca.se. 

This  is  very  clearly  stated  by  Lord  Coke,  1st  Inst.  131  b.  :  "  As  to  the  third  pro- 
tection cniii  clausida.  volumus,  the  King,  by  his  prerogative,  regularl}'  is  to  be  pre- 
ferred in  payment  of  his  duty  or  debt  by  his  debtor,  before  any  subject,  although 
the  King's  debt  or  duty  be  the  later  ;  and  the  reason  hereof  is,  for  that  t/iesaurn/:  regis 
exf  finnawentum  heJIi  ef  fiindamenfiim  paeis  ;  and  therefore  the  law  gave  the  King 
remedy,  by  writ  of  protection,  to  protect  his  debtor,  that  he  should  not  be  sued  or 
attached  until  he  paid  the  King's  debt.  But  hereof  grew  some  inconvenience  ;  for 
to  delay  other  men  of  their  suits,  the  King's  debts  were  more  slowly  paid  ;  and  for 
remedy  thereof  it  is  enacted  by  the  statute  25  Ed.  3,  c.  19,  that  the  other  creditors 
may  have  their  actions  against  the  King's  debtor,  and  proceed  to  judgment,  but  not 
to  execution,  unless  he  will  take  upon  him  to  pay  the  King's  debt,  and  then  he  shall 
have  execution  against  the  King's  debtor  for  both  the  two  debts." 
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It  appears,  therefore,  that  when  the  statute  33  Hen.  8  was  passed,  the  creditors  of 
a  Crown  debtor  could  not  proceed  further  than  judgment,  but  were  liable  to  be  re- 
strained altogether  from  taking  out  execution  upon  such  judgment.  By  that  statute 
new  powers  were  given  to  the  Crown,  and  new  restraints,  on  the  other  [110]  hand, 
imposed  on  the  prerogative:  certain  debts  to  the  King,  not  of  record,  which  before 
did  not  bind  the  subject  till  recorded,  were  placed  on  the  footing  of  a  statute  staple, 
and  so  bound  from  the  time  of  contracting  them.  It  is  so  laid  down  by  Lord  C.  B. 
Gilbert,  page  88,  and  is  in  conformity  with  the  general  law,  which  I  have  before 
stated  from  Lord  Hobart's  reports ;  for,  in  order  to  make  the  King's  debts,  not  of 
record,  bind  from  the  time  of  their  contracting,  a  statute  would  clearly  be  required. 
Lord  C.  B.  Gilbert,  in  another  part  of  his  treatise,  says,  "  this  branch  of  tiie  statute 
had  its  origin  in  the  practice  introduced  by  the  3  H.  7,  c.  3,  of  taking  recognizances  to 
the  King  before  justices  of  the  peace,  instead  of  the  ancient  mode  in  use,  before  con- 
servators of  the  peace,  sheriffs  and  constables  ;  the  two  latter  of  whom,  when  they 
bailed,  took  the  obligation  in  their  own  names,  and  not  to  the  King.  Now  these 
recognizances  to  the  King  being  only  personal  securities,  it  became  a  doubt  when 
they  began  to  bind  the  lands  of  the  subject,  and  formeirly  they  held  that  such  recog- 
nizances did  not  bind  the  land  till  they  were  returned  of  record."  And  tlie  56th 
section,  which,  if  construed  literally,  would  appear  wholly  useless,  as  far  as  related 
to  the  Court  of  Exchequer,  may,  I  apprehend,  have  a  sensible  construction  given  to 
it  by  referring  to  the  second  part  of  the  54th  section,  by  which  the  King  was  autho- 
rized to  proceed  with  suits  depending  in  the  name  of  a  common  person,  to  his  Grace's 
use,  and  which  therefore  required  to  be  placed  on  the  same  footing  as  to  execution 
with  suits  originally  brought  by  the  Crown.  I  think,  therefore,  that  so  far  as  relates 
to  the  King's  debts,  all  tliat  was  in  effect  done  by  the  various  sections  of  tlie  38  Hen. 
8,  c.  39,  was  to  give  a  priority  to  the  particular  debts  not  being  of  record,  as  if  they 
had  been  contracted  [111]  originally  by  a  recognizance  in  the  nature  of  a  statute 
staple,  which  binds  from  the  time  of  the  contracting.  Now  reasoning  a  priori,  it 
would  be  probable  that  such  a  new  power  would  have  some  counterbalance,  in  order 
to  place  the  subject  as  nearly  as  possible  in  the  same  situation  as  he  was  by  the  25  E. 
3  [c.  19].  By  that  act  the  subject's  writ  of  execution  might  be  stayed  from  the  time 
the  King's  debt  on  record  was  contracted  ;  a  date  easily  to  be  ascertained ;  but  when 
the  King's  debt,  not  of  record,  was  to  bind  by  this  new  power  from  the  time  of  its 
being  contracted,  it  might  become  very  difficult  for  a  third  person  to  ascertain  that 
period  ;  and  it  might  well  be  considered  unjust  to  superadd  such  a  hardship  in  the 
case  of  a  person  who  levied  under  an  execution,  sued  ou,t,  indeed,  after  the  King's 
debt  was  contracted,  but  after  a  contract,  of  which,  not  being  of  record,  he  could 
know  nothing.  It  would,  therefore,  be  not  unnatural  to  suppose  that  some  restriction 
would  be  imposed,  rendering  it  necessary  for  the  Crown,  seeking  to  avail  itself  of  the 
new  power,  to  take  some  public  steps  before  the  judgment  obtained  by  the  subject 
should  thus  lose  its  efficiency.  Now,  I  apprehend  that  this  was  in  fact  done  by  the 
74th  section,  which  I  construe  as  providing,  that  if  before  the  King's  debt  is  put  in 
suit,  the  subject  has  obtained  a  judgment,  on  which,  but  for  the  new  law,  he  might 
have  sued  out  a  writ  of  execution  in  due  course,  he  shall  still  have  the  writ  of  execu- 
tion, and  proceed  on  it,  notwithstanding  the  King's  debt  was  in  existence,  and  in 
defiance  of  any  writ  of  protection  from  the  Crown.  In  this  case,  therefore,  the  Crown 
is  prevented  from  staying  the  proceedings  by  any  writ  of  protection,  and  the  creditor, 
if,  by  using  due  diligence,  he  can  cause  the  sheriff  to  seize  the  goods  and  sell  them 
before  the  extent  comes  on  the  part  of  the  Crown,  shall  be  entitled  to  reap  the  [112] 
fruits  of  his  diligence.  The  words  are,  "  the  King  shall  have  first  execution,"  which 
I  think  means,  "  shall  first  have  a  writ  of  execution  from  the  Court."  In  like  manner, 
in  the  statute,  25  E.  3,  c.  19,  the  words  are,  that  the  creditor,  having  settled  for  the 
King's  debt,  "  shall  have  execution  "  against  the  defendant,  which  clearly  there  means, 
shall  have  a  writ  of  execution.  Upon  the  words,  therefore,  as  well  as  upon  the  inten- 
tion of  the  33  H.  8,  c.  39,  s.  74,  as  collected  from  the  act  itself,  compared  with  the 
statutes  which  preceded  it,  I  have  come  to  the  conclusion,  that  according  to  the  true 
construction  of  the  74th  section,  it  has  no  reference  whaterver  to  the  question  now 
before  your  Lordships.  I  am  aware  that  this  is  contrary  to  the  construction  put  on 
the  statute  in  the  cases  of  York  v.  Dayrell,  and  U ppom-  v.  Sumner:  but  after  fully 
considering  those  authorities,  and  the  reasons  assigned  there  [2  Show.  480],  which 
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do  not  satisfy  my  judgment,  and  findinfr  them  in  opposition,  an  it  seems  to  me,  to  the 
cases  of  Rex  v.  Cotton  [Parker,  \1'2],  Attoniey-yeiieral  v.  Cape//,  Rex  v.  Peck,  Rex  v. 
We//s  and  A//nutt  [see  16  East,  27Sj,  Rex  v.  S/aper  and  A//e.n  [6  Price,  114],  and.  I 
should  also  say,  to  the  Attorney -general  v.  Andrew  [Hard.  23],  and  the  uniform  course 
of  the  Court  of  Exche(iuer,  I  think  that  those  cases  are  not  well  decided,  and  that, 
both  on  the  ground  that  they  are  contrary  to  the  true  construction  of  the  act,  as  de- 
duced from  a  proper  reading  of  it,  if  the  question  were  res  inteyra,  and  also  on  the 
ground  that  they  are  opposed  to  cases  of  greater  weight  and  authority,  to  which  I 
have  also  referred.  I  have  to  apologise  to  your  Lordsliips  for  the  lengtli  at  which  I 
have  considered  tliis  question  ;  but  I  trust  tliat  the  importance  of  it,  and  the  great 
weight  due  to  the  authorities,  on  both  sides,  will  be  a  sufficient  reason  for  my  having 
so  done. 

On  the  second  question  I  shall  not  detain  your  [113]  Lordships,  as  I  belieive  there 
is  no  difference  of  opinion  upon  it.  I  think  that  it  should  be  answered  in  the  nega- 
tive. 

Mr.  Justice  Taunton  :  Tlie  first  (piestion  propounded  by  your  Lordships  to  the 
.Judges  is  one  of  very  considerable  difficulty,  arising,  in  my  humble  judgment,  not  so 
much  from  the  nature  of  the  subject  when  properly  understood,  as  from  the  conflict- 
ing decisions  of  the  Courts  in  Westminster  Hall.  This  question  may  be  considered 
i-n  two  points  of  view,  first,  whether  by  the  seizure,  on  the  part  of  the  sheriff,  of  the 
goods  under  the  writ  of  fieri  facias,  the  property  is  so  altered  as  to  leave  nothing  in 
the  debtor  upon  which  the  writ  of  extent  can  attach;  and,  secondly,  whether  the 
statute  33  Hen.  8,  c.  39.  s.  74,  applies  to  the  present  case;  which  latter  inquiry  in- 
volves a  consideration  of  the  law  as  to  the  prerogative  with  respect  to  the  King's 
debts  before,  and  at  the  time  of  passing  that  statute. 

With  respect  to  the  first  point,  it  is  so  clearly  laid  down  in  all  tlie  text  books,  as 
a  general  proposition,  that  the  property  of  goods  is  not  altered,  but  continues  in  the 
defendant  until  execution  executed,  that  it  cannot  be  necessary  to-  say  mucli  on 
that  point.  But  then  a  question  arises,  wlien  is  execution  executed,  that  is,  com- 
pleted? It  would  seem  from  the  language  of  the  writ  of  fieri  facias,  that  the  sheriff 
has  not  completed  the  whole  of  his  duty  under  the  writ  until  he  has  converted  the 
goods  and  eliattels  seized  into  money,  for  the  writ  enjoins  liim,  that  of  the  goods  and 
chattels  of  the  defendant  he  cause  to  be  made  so  much  money  ;  and  he  is  further  en- 
joined that  he  have  that  money  before  the  King  at  Westminster,  on  the  return- 
day,  to  be  rendered  to  the  plaintiff  :  so  that  the  selling  or  making  of  the  goods  into 
money  appears  to  be  tlie  most  [114]  essential  part  of  the  sheriff's  duty.  But  it  has 
been  contended  in  many  of  the  cases  upon  this  subject,  and  more  particularly  by  the 
late  Mr.  Baron  Wood,  in  his  elaborate  judgment  in  the  case  of  The  King  v.  Giles,  8 
Price,  314,  that  the  execution  is  executed  by  the  seizure,  and  certainly,  if  that  were 
the  case,  there  would  be  an  end  of  the  question,  because  it  is  abundantly  clear  that 
after  execution  executed  an  extent  from  the  Crown  comes  too  late:  T/ie  Attorney- 
general  v.  Fort,  8  Price,  364,  in  a  note.  In  such  case  the  property  is  altered,  and 
the  Crown  cannot,  in  process  against  A,  seize  the  goods  of  B.  Considering  the  autho- 
rity by  which  this  proposition  of  the  seizure  alone  changing  the  property  has  been 
maintained,  it  becomes  necessary  to  investigate  the  law  upon  the  subject,  and  examine 
the  grounds  upon  whicli  it  has  been  supported.  If  the  property  be  altered  by  the  bare 
seizure,  to  whom  does  it  pass?  They  say  to  the  sheriff.  But  this  cannot  be,  for,  the 
goods  would  not  be  forfeited  by  his  outlawry  or  conviction  of  felony,  nor  would  they 
pass  under  a  grant  of  all  his  goods  ;  and  if,  after  seizure,  the  defendant  pays  the 
debt  to  the  sheriff,  he  is  entitled  to  have  his  goods  again  without  any  grant  from  the 
sheriff,  or,  if  a  leasehold,  without  a  reassignment.  So  also,  I  apprehend,  if  goods  in 
execution  are  burnt,  or  otherwise  injured,  without  fault  of  the  sheriff,  it  is  the  loss 
of  the  defendant.  The  sheriff,  under  the  writ,  has  a  mere  power  to  sell,  without  any 
interest  vested  in  him,  except  that  which  every  bailee,  such  as  a  carrier,  wharfinger, 
etc.  who  is  answerable  over,  has  for  his  own  protection.  This  interest,  if  so  it  may  be 
called,  is  denominated  a  special  property,  as  contradistinguished  from  a  general 
property,  and  in  respect  of  this  we  know  that  he  may  bring  trover  for  the  goods 
seized  against  a  stranger,  but  it  is  not  a  beneficial  interest.  In  addition  to  these 
[115]  illustrations,  there  is  the  authority  of  Lord  Hardwicke,  who  lays  it  down,  in 
2  Eq.  Cases  Abridged,  381,  that  neither  "before  the  Stat,  of  Frauds,  nor  since,  is  the 
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property  in  the  goods  altered,  but  continues  in  the  defendant  until  the  execution 
executed.  The  cases  cited  bj'  Mr.  Baron  Wood,  in  support  of  his  opinion  that  the 
property  is  altered  by  the  sheriff's  seizure,  and  before  actual  sale,  by  no  means  bear 
him  out.  The  first  case  lie  cites,  with  respect  to  goods  and  chattels,  is  Lec/iiriere  and 
otiiers  V.  Thorowgood  and  aivMier,  Comberb.  123  ;  3  Mod.  236.  That  was  an  action 
of  trespass,  not  trover,  brought  against  the  sheriff.  Tlie  extfent  there  was  after  the 
seizure,  and  before  any  sale  or  venditioiii  exponas ;  and  it  appears,  certainly,  that  a 
question  was  made,  whether  the  extent  did  not  come  too  late,  and  the  Judges  are  re- 
ported to  have  intimated  an  opinion  that  it  did  ;  but  the  case  was  not  decided  upon 
that  ground  ;  judgment  was  ultimately  given  for  the  defendant,  (and  not  for  the 
plaintiffs,  who  impeached  the  validity  of  the  e'xtent),  upon  the  ground  that  they  could 
not  be  made  trespassers  by  relation.  The  opinions,  therefore,  thrown  out,  were  mere 
obiter  dicta,  and  the  reports  tliemselves  are  very  loose  and  unsatisfactory.  In  one 
of  them,  Coniberbach's,  Lord  Holt  is,  indeed,  reported  to  have  said,  "  the  property  of 
the  goods  is  vested  by  the  delivery  of  the  fieri  facias ;"  but  this  is  directly  contrary  to 
the  opinion  of  Lord  Hardwicke,  in  2  Eq.  Ca.  Abr.,  and  to  the  cases  of  Bardon  v.  Ken- 
nedy, 3  Atk.  739,  and  FhiUips  v.  Thompson,  3  Lev.  191  ;  in  the  latter  of  which  it  was 
decided,  that  by  the  delivery  of  the  writ,  the  goods  were  only  so  bound  that  the  de- 
fendant could  not  dispose  of  them  afterwards,  and  that  the  delivery  of  the  writ  to 
the  sheriff  is  no  execution  thereof ;  and  this  dictum  of  Lord  Holt,  Lord  Mansfield,  in 
Cooper  V.  Cliitty,  1  Burr.  20,  [116]  suspected  was  a  mistake  of  the  reporter.  The 
next  case  relied  on  by  Mr.  Baron  Wood,  is  Clerk  v.  Witiiers,  6  Mod.  290  ;  in  that  case 
the  principal  question  was,  respecting  the  operation  of  the  stat.  17  Car.  2,  c.  8,  upon 
a  judgment  by  default,  obtained  by  an  administrator,  whether,  as  that  statute  applies 
in  terms  only  to  judgment  after  verdict,  there  could  be  any  personal  representative 
of  the  intestate  who  could  by  process  compel  the  sheriff"  to  sell.  It  was  incidentally 
contended  there  by  counsel,  that  a  seizure  by  the  sheriff  was  a  satisfaction  of  the  debt, 
and  therefore  that  the  plaintiff",  who  had  brought  a  scire  fafias  to  have  restitution, 
should  not  have  it.  But  the  utmost  length  to  which  Lord  Holt  carried  this,  was,  that 
the  seizure  to  the  value  of  the  debt  discharges  the  defendant,  unless  the  execution  be 
afterwards  avoided,  and  that  the  seizure,  so  long  as  it  continues,  is  a  sufficient  bar. 
But  the  point  really  determined  was,  that  an  execution,  being  an  entire  thing,  when 
once  begun  shall,  as  between  the  parties,  be  proceeded  with,  notwithstanding  a  change 
of  sheriff,  or  tiie  death  of  the  plaintiff,  nothing  having  occurred  to  avoid  the  seizure, 
or  to  intercept  the  authority  of  the  sheriff"  before  i^le:  the  sale  under  sucli  circum- 
stances being  considered  but  a  formal  part  of  the  execution.  There  was  no  decision 
that,  as  against  one  having  a  paramount  claim,  the  property  by  .the  seizure  was 
irrevocably  changed,  but  the  whole  is  consistent  with  the  hvpothesis.  that  the  goods  in 
such  a  case  are  in  the  custody  of  the  law.  With  respect  to  the  argument  drawn  from 
the  statute  21  Jac.  1,  c.  19,  which  provides,  that  where  no  execution  or  extent  has  been 
served  and  executed,  creditors  by  judgment  statute,  etc.  or  other  security,  shall  not 
be  relieved  thereupon  for  inore  than  a  rateable  part,  of  their  just  and  true  debts  with 
the  bankrupt's  other  cr(^[117]-ditors,  without  respect  to  any  greater  sum  in  such  judg- 
ment, etc.,  or  other  security;  upon  which  it  has  been  determined,  that  when  a 
creditor  has  obtained  judgment  and  sued  out  execution,  and  a  seizure  has  been  made 
under  it,  if  before  sale  an  act  of  bankruptcy  intervenes,  the  judgment  creditor  shall 
not  be  obliged  to  come  in  under  the  commission,  but  the  sheriff  may  proceed  to  sell 
the  goods  :  and  from  which  determinations  Mr.  Baron  Wood  draws  the  conclusion, 
that  they  must  have  proceeded  on  the  ground,  that  as  soon  as  goods  have  been  seized 
under  a  fieri  f arias,  that  seizure  is  considered  in  law  as  being  an  execution  executed  : 
the  answer  is,  that  these  determinations  only  prove  that,  as  between  subjects,  an 
execution  once  begun  by  seizure,  shall  proceed  notwithstanding  a  subsequent  act  of 
bankruptcy  and  commission  issued  ;  and  in  the  case  of  Aiuiley  v.  Halsey,  Cro.  Car. 
148.  which  I  believe  was  the  first  decision  to  this  effect,  wherein  the  circumstances 
were  nearly  the  same  with  those  in  Stringefellow's  case,  Dyei-,  67,  b.,  the  main  differ- 
ence being,  that  in  the  one  the  bankrupt  commissioners  claimed  against  the  extent 
upon  the  Statute  Staple,  and  in  the  other  the  Crown,  the  Court  expressly  distin- 
guished it  from  the  case  in  Dyer,  by  saying,  "  for  there,  although  the  goods  were 
extended,  3'et  they  were  not  delivered  to  the  cognusee,  and  the  writ  was  not  returned, 
and  the  writ  of  privilege  was  for  debt  due  to  the  King,  wherein  the  King  had  his 
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prerogiitive  by  tlie  Common  Law."  lu  udditioii,  1  may  observe,  that  the  distiuctiou 
taken  in  the  recent  cases  of  W yiiier  v.  KeiiMe,  6  Barn,  and  Cres.  479  ;  Nutlerj  v.  Buck, 
8  Barn,  and  Cres.  160;  and  Murland  v.  I'ellatt,  ib.  722,  which  were  in  exposition  of 
the  statute  6  Geo.  i,  c.  16,  s.  108,  proceeded  principally  upon  this  very  difference 
between  a  mere  naked  seizure  before  bankruptcy,  and  a  seizure  consummated  by  sale, 
or  the  pay-[118]-ment  of  tlie  money  directed  to  be  levied.  In  Wynier  v.  Keiiihh,  the 
goods  of  the  delitor  liad  been  seized  under  a  fieri  facias,  and  delivered  to  the  creditor 
under  a  bill  of  sale  by  the  sheriff,  then  a  bankruptcy  followed,  and  it  was  lield  that 
the  Plaintiff'  had  ceased  to  be  a  creditor,  the  original  debt  having  been  extinguished 
by  the  sale.  The  like  decision  was  come  to  in  Morland  v.  I'tUatt,  where,  though  there 
had  been  no  sale  of  the  goods,  the  balance  of  the  money  directed  to  bo  levied  had  been 
paid  over  to  the  sheriff  before  the  act  of  bankruptcy;  but  in  Xi)tley  v.  Buck,  where 
tlie  slieriff'  had  made  a  seizure  before  the  act  of  bankruptcy,  but  the  goods  remained 
in  his  hands  unsold  at  the  time  of  it,  it  was  lield  that  the  sheriff'  could  not  pay  over 
to  the  creditors  the  proceeds  of  the  execution  received  upon  a  sale  after  the  bank- 
ruptcy. 

But  although  tlie  position  that  the  projierty  is  not  divested  out  of  the  debtor  by 
mere  seizure  under  fieri  facias  was  partly  admitted  by  the  counsel  for  the  plaintiff'  in 
error  in  this  ease,  yet  it  was  most  strongly  pressed  by  him  in  his  argument,  that  by  the 
seizure  the  judgment  creditor  here  had  a  claim  on  tlie  goods,  or  a  special  property 
therein,  and  that  the  Crown  under  an  extent  can  only  take,  s.ubject  to  that  lien,  a 
special  property  ;  and  this  right  of  tlie  judgment  creditor,  he  observed,  had  not  been 
adverted  to  in  any  of  the  cases,  with  respect  to  the  property.  Many  other  cases  might 
be  added,  but  enough  probably  has  been  said  ;  and  I  will  only  add  the  authority  of  Mr. 
Justice  Bayley.  In  Morland  v.  I'eUatt  [8  B.  and  C.  722],  tliat  learned  Judge  says, 
"  after  seizure  and  before  sale,  the  sheriff  has  a  special  property  in 
the  goods,  but  the  debtor  has  the  general  property  up  to  tliat  time,  tliere- 
fore  the  debt  is  not  extinguished,  and  the  judgment  creditor  has  a.  security  for  his 
debt;  this  special  property  is  [119]  in  him,  not  as  trustee  for  tlie  judgment  creditor, 
but  for  the  purpose  of  his  own  protection."  Neither  had  the  judgment  creditor  in 
this  instance  any  lien  on  the  goods.  Let  us  see  what  a  lien  is?  In  Uammond  v. 
Barclay,  2  East,  227,  Mr.  Justice  Grose  says,  "  A  lien  is  a  right  in  one  man  to  retain 
that  which  is  in  his  possession  belonging  to  another  till  certain  demands  of  him,  the 
]ierson  in  possession,  are  satisfied."  The  Master  of  tlie  Rolls,  in  Gladstone  v.  Birley, 
2  Meriv.  404,  lays  it  down,  "  the  question  always  is,  whether  there  be  a  right  to  detain 
the  goods  till  a  given  demand  shall  be  satisfied."  In  Lickharrow  v.  Mason,  6  East, 
25,  note,  Mr.  Justice  BuUer  observes,  "  liens  at  law  eixist  only  in  cases  where  the  party 
entitled  to  them  has  the  possession  of  the  goods,  and  if  he  once  parts  with  the  pos- 
session after  the  lien  attaches  the  lien  is  gone."  In  Heywood  v.  Waring,  4  Camp. 
291,  Lord  Ellenborough  says,  without  possession  tliere  can  be  no  lien.  A  lien  is  a 
right  to  hold,  and  how  can  that  be  held  which  was  never  possessed.  In  Ilalhtt  v. 
Botisfield,  18  Ves.  188,  Lord  Eldon  *  asks,  "  how  can  the  doctrine  of  lien,  that  is  the 
right  of  a  party  having  property  in  his  possession  tO'  retain  it  until  his  demand  is 
sa'-'sfied,  be  applied  tO'  the  interest  of  a  freighter,  who  has  no  possession,  the  whole 
being  in  the  possession  of  tlie  owner?  "  (And  many  other  dicta  to  the  same  effect  are 
collected  by  Mr.  Montague  in  his  Summary  of  the  La.w  of  Lien,  Introd.  Ch.  p.  1,  etc.) 
So  here  I  ask,  how  can  the  doctrine  of  lien,  to  retain  these  goods,  be  applied  tO'  this 
judgment  creditor,  who  had  nO'  possession,  tlie  goods  being  in  the  possession  of  the 
sheriff?  The  sheriff  seizes,  not  as  the  agent  or  servant  of  the  party,  but  as  a  minister 
of  justice,  and  an  officer  of  [120]  the  Court,  therefore  his  possession  is  not  the  posses- 
sion of  the  creditor,  but  the  custody  of  tlie  law  ;  but  if  there  was  no  lien,  the  cases  of 
The  King  v.  Hnniphery,  1  McCl.  and  Y.  173;  Tlte  King  v.  Lee,  6  Price,  369;  and 
Ca-sberd  v.  T/ie  Attorney-geiie.ral ,  6  Price  411,  which  were  cases  of  a  wharfinger's  and 
a  factor's  lien,  and  an  equitable  mortgage  by  deposit  of  the  title-deeds,  are  in- 
applicable, the  creditor  there  having  actual  possession  of  the  articles  in  respect  of 
which  he  claimed.     But  when  goods  are  in  what  is  called  the  custody  of  the  law,  the 

*  The  question  here  ascribed  to  Lord  Eldon  is  given  in  tlie  report  among  the  argu- 
ments of  counsel. 
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property  is  as  it  were  in  abeyance,  and  must  ultimately  belong  to  the  party  to  whom, 
under  all  the  circumstances,  the  law  adjudges  it. 

But  it  was  said,  that  the  judgment  creditor,  by  force  of  the  seizure,  had  at  least 
a  security.  This  has  certainly  been  so  decided  with  reference  to  the  6  Geo.  i,  c.  16, 
s.  108.  But  I  do  not  see  what  it  proves.  Tlie  security  may  be  vested  and  certain, 
or  it  may  be  contingent  and  defeasible.  It  does  not  necessarily  import  jiresent  pro- 
perty, nor  even  beneficial  interest.  If  tenant  for  life  without  impeachment  of  waste, 
or  tenant  in  tail,  sell  trees  standing  and  growing  on  the  land,  which  he  may  lawfully 
do,  the  vendee,  in  common  language,  might  be  said  to  have  a  security  for  the  money 
which  he  has  advanced,  but  if  the  vendor  should  die  before  the  trees  are  severed  from 
the  soil,  the  right  of  the  remainder-man  or  issue  in  tail  steps  in  and  defeats  that  of 
the  vendee.  So  here,  although  the  judgment  creditor  had  a  security,  yet  still  it  was 
a  pos.sible  casC' — I  say  nO'  more  at  present — that  a  jus  tertii  might  interpose  and  de- 
stroy it. 

This  brings  me  to  the  consideration  of  the  second  branch  of  tlie  question,  namely, 
whether  the  extent  in  this  case  at  the  suit  of  the  Crown  constituted  such  a  jus  tertii. 
It  is  perfectly  clear,  that  at  Common  Law  the  King  had  very  peculiar  prerogatives, 
much  beyond  [121]  the  common  right  of  a  subject,  for  tBe  recovery  of  his  debts. 
Of  these  (not  to  mention  others  which  are  not  to  the  present  purpose)  one  was,  that 
"  where  one  was  indebted  to  the  King  and  likewise  tO'  other  pereons,  the  King's  debt 
was  to  be  preferred  in  paj'ment,  that  is,  the  King  was  to  be  paid  before  any  other 
creditor  of  the  party,"  and,  consequently,  to  be  preferred  in  an  execution  ;  2  Madd. 
Exch.  183,  c.  23,  s.  7.  The  general  rule  is,  and  this  has  been  acknowledged  in  all 
the  cases,  that  when  the  right  of  the  King  and  tliat  of  a  subject  concur,  that  of  the 
King  shall  prevail ;  seethe  instances  put  in.  The  Attorney-general y.  Andrew,  Hardres, 
23 ;  Plowden,  258,  259,  264.  But  in  ancient  times  the  law  of  prerogative  went 
further  than  this,  and  provided  the  most  effectual  means  of  security  that  the  King's 
title  should  always  be  the  first.  It  prohibited  the  creditors  of  a  King's  debtor  even 
from  taking  out  execution  until  all  the  King's  debts  were  satisfied,  although  the  King's 
debts  were  the  later  in  point  of  time;  and  if  the  King's  debtor,  notwithstanding, 
WHS  sued  or  attached,  the  King  had  a  remedy  by  a  writ  of  protection  to  protect  his 
debtor;  Co.  Lift.  131,  b. ;  Fitz.  N.  B.  65,  66,  tit.  Protecttmi;  The  King  v.  Cotton, 
P.^rker,  125.  A  King's  debtor  could  not  make  a  will  tO'  dispose  of  his  chattels  to  the 
King's  prejudice,  nor  could  his  executor  have  administration  without  permission  from 
the  King  or  justices  or  barons  of  the  Exchequer,  upon  giving  security  to  answer  the 
King's  debts  ;  see  numerous  precedents  in  Maddox's  Exch.  c.  23.  Those  prerogatives 
have  at  different  times  been  controverted  and  regulated  by  statutes,  but  these  very 
statutes  testify  their  existence.  Thus  in  the  stat.  of  Magna  Charta,  9  Hen.  3,  c.  18, 
it  is  enacted,  that  if  any  holding  of  the  King  a  lay-fee  do-  die,  and  the  sheriff  show  the 
King's  letters  patent  of  his  summons  [122]  for  debt,  which  the  dead  man  did  owe 
to  the  King,  it  shall  be  lawful  to  the  sheriff  to  attach  and  enrol  all  the  goods  and 
chattels  of  the  deceased  being  found  in  tlie  lay-fee  to  the  value  of  the  debt,  so  tliat 
nothing  thereof  should  be  amoved  until  the  debt  be  paid  off,  and  the  residue  should 
remain  to  the  executors  to  perform  the  testament  of  the  deceased.  Again,  the  stat. 
25  Ed.  3,  c.  19,  after  reciting,  that  forasmuch  as  the  King  had  before  tliat  time  made 
protections  to  divers  people  which  were  bo-unden  to-  him  in  some  manner  of  debt,  that 
they  should  not  be  impleaded  of  the  debts  which  they  owed  to  others  till  they  had  made 
gree  to  our  Lord  tlie  King  of  that  which  to  him  was  due  by  them  by  reason  of  his 
prerogative,  and  so  during  such  protections  no  man  hath  sued  nor  durst  implead 
such  debtors,  enacts,  that  notwithstanding  such  protections,  the  parties  which  have 
actions  against  their  debtors  shall  be  answered  in,  the  King's  Co'urt  by  their 
debtors,  and  if  judgment  be  thereupon  given  for  the  plaintiff'  or  demandant,  the 
execution  of  tlie  same  judgment  shall  be  put  in  suspense  till  gree  be  made  to  the  King 
of  his  debt,  and  if  the  creditors  will  undertake  for  the  King's  debt,  they  shall  be 
thereunto  received,  and  shall  have  execution  against  the  debtors  of  tlie  debt  due  and 
adjudged  to  them,  and  also-  shall  recover  against  them  as  much  as  they  shall  pay  to 
the  King  lor  them.  After  the  passing,  therefore,  of  this  statute,  which  considerably 
abridged  the  ancient  prerogative,  although  a.  subject  might  pursue  his  debtor  to 
judgment,  yet  he  could  not  sue  out  execution  until  the  King's  debts  were  paid  or 
secured.  The  King  being  entitled  to  the  first  execution,,  this  execution,  it  is  material 
to  recollect,  at  the  common  law,  was  against  the  body,  the  lands  and  the  goods  of 
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the  accountant  or  the  King's  debtor;  Sir  William  Harherb's  case,  3  Rep.  [123]  12, 
b. ;  the  words  of  Lord  Coke  on  this  point  are,  "  it  was  resolved,  tliat  at  the  common 
law  tlie  body,  the  laud  and  the  goods  of  the  accountant  or  the  King's  debtor  were 
liable  to  the  King's  execution,  for  Thesaurus  regris  est  pacis  vincaluin  et  bel/uruiu 
iieri'i;  and  therefore  tlie  law  gave  the  King  full  remedy  for  it;  and  therewith  agrees 
5  Eliz.,  Dyer,  224,  and  Plow.  Com.  321.  Sir  William  Cavendis/i's  case,  who  was 
treasurer  of  the  chamber,  2-1  E.  3  ;  Walter  de  Ckirton's  case,  and  infinite  precedents 
ir  the  Exch.,  to  prove,  tliat  for  the  King's  debt,  the  body  and  tlie  land  of  the  debtor 
shall  bei  liable  by  the  coninion  law  before  the  statute  of  33  Hen.  iS,  c.  39."  The  statute 
did  not  give  to  the  Crown  this  triple  remedy,  and  whether  it  could  be  pursued,  as 
now,  by  one  single  process,  or  must  have  been  separately  worked  out  by  different  writs, 
is  a  matter  of  no  moment.  Thus  stood  tlia  law  until  the  statute  33  Hen.  8,  c.  39, 
j>assed  ;  and  upon  tliis  short  statement  there  seems  to  be  no  doubt,  that  if  no  alteration 
of  the  law  in  this  respect  was  made  by  that  statute,  the  King  in  the  present  instance 
is  entitled  to  preference  under  the  extent,  altliough  it  did  not  reach  the  sheriff  until 
the  fieri  facias  was  partly  executed  by  seizure;  for  it  would  be  absurd  to  hold,  that 
wiieu  it  was  unlaiwful  to  issue  any  execution  before  the  King's  debt  was  paid,  the 
ci editor,  by  his  disobedience  to  tlie  law  in  suing  out  an  execution,  should  gain,  an 
advantage  over  the  King.  Then  has  the  statute  33  Hen.  8,  c.  39,  altered  the  law  in 
this  matter?  That  statute,  sec.  74,  enacts,  tliat  if  any  suit  be'  commenced  or  taken, 
or  any  process  hereafter  awarded  for  the  King,  foi"  the  recovei-y  of  any  of  the  King's 
debts,  that  then  the  same  suit  and  process  shall  be  preferred  before  the  suit  of  any 
pc  rson  or  persons,  and  that  our  said  Sovereign  Lord,  his  heirs  and  successors,  shall 
have  the  first  execution  [124]  against  any  defendant  or  defendants  of  and  for  his  sa.id 
debts  before  any  other  person  or  persons,  so  always  that  the  King's  said  suit  be  taken 
and  commenced,  or  process  awarded  for  the  said  debt  at  the  suit  of  our  said  Sovereign 
Lord  the  King,  his  heirs  or  successors,  before  judgment  given  for  tlie  said  other 
person  or  persons.  It  has  been  very  properly  observed  by  Lord  Chief  Baron 
M?cdonald,  in  his  judgment  in  the  case  of  T/ie  King  v.  AllniUt,  16  East.  280,  281,  b., 
that,  according  to  the  construction  put  upon  tliis  clause  in  the  cases  of  U ppom  v. 
Sumner  [2  W.  Bl.  1251,  1294],  and  Rorke  v.  Dayrell  [4  T.R.  406],  it  must  ha.ve  the 
eii'ect  of  postponing  the  King's  execution,  though  it  should  happen  to  be  prior  both 
in  teste  and  delivery  to  the  subject's  execution  on  his  prior  judgment,  which  would 
be  putting  the  Crown,  as  to  its  execution,  upon  a  worse  footing  than  a  subject, 
inasmuch  as  between  subject  and  subject  the  priority  of  the  delivery  of  the  writ  of 
execution  always  determines  the  question  of  preferences  without  regard  to  the 
priority  of  the  judgment.  Such  a  result  surely  could  never  have  been  intended, 
and  this  goes  some  way  to  show  that  the  construction  animadverted  upon  is  not  the 
liglit  one.  But  I  am  of  opinion,  upon  other  grounds,  that  this  section  of  the  statute 
lias  been  misunderstood.  The  first  branch  declares  generally,  that  the  King's  suit 
and  process  shall  be  preferred  before  tlie  suit  of  any  person  or  persons.  This  seems 
to  be  distinct  from  the  latter  branch,  which  confirms  the  right  that  the  King  had 
before  this  statute,  of  having  the  first  execution,  not  a  preference^  where  there  are 
two  concurring  executions,  one  at  the  suit  of  the  King,  but  the  first  execution,  that 
is,  the  sole  and  exclusive  execution,  against  any  defendant  for  his  debts  before  any 
other  person.  Then  conies  the  condition  or  proviso-,  "  so  always  that  the  King's  said 
suit  be  taken  and  commenced  or  process  awarded  before  [125]  judgment  given  for  tlie 
,  aid  other  person."  Now  I  take  this  sec.  74  to  be  a.  supplement  to  chap.  19  of  the  25th 
Ed.  3,  and  tlie  judgment  mentioned  herein  to-  mean  judgment  obtained  by  favour  of 
the  latter  statute.  Then  tlie  meaning  will  be  tliis,  where  the  subject  has  obtained 
no  judgment,  the  King  is  entitled,  as  of  course  he  must  be  if  he  sued  out  process,  to 
■ihe  first  execution.  But  if  fJie  subject  has  obtained  a  judgment  before  any  process 
f^ued  out  by  the  Crown,  the  execution  thereof  shall  not  be  divested  by  stat.  25  Edw. 
3,  o.  19,  but  be  put  in  suspense  till  gree  be  made  to  the  King  of  his  debts  ;  but  in  such 
."af  e  he  is  at  liberty  to  follow  it  up  by  execution,  although  the  King's  debt  be  not  paid, 
and  if  he  can  get  his  execution  completely  executed  before  the  King's  process  be  sued 
out,  he  will  be  safe,  for  the  King  is  only  to  have  absolutely  the  first  execution  wliere 
the  King's  suit  is  taken  and  commenced,  or  process  awarded,  before  judgment  given 
for  the  other  person.  By  this  construction  the  greater  difficulties,  in  my  humble 
judgment,  will  be  overcome,  though  perhaps  some  may  remain  ;  and  this  will  account 
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for  the  disuse  of  protections  afterwards,  which  would  be  unavailing  when  the  King 
had  no  longer  a  right  in  all  cases  to  the  first  execution. 

So  much  b}-  way  of  argument  from  the  account  we  have  in  our  books  of  tlie 
ancient  prerogative,  and  from  the  statutes.  The  cases  that  have  been  decided  upon 
this  question  have  been  sO'  often  cited,  that  it  is  unnecessaiy  to  go  through  them  all ; 
I  will  only  obsei-ve,  tJiat  the  weight  of  authority  appears  tO'  m©  to  preponderate  very 
considerably  in  favour  of  the  right  of  tlie  Crown.  The  course  of  decision  in  the 
Ccurt  of  Exchequer  has  been  uniformly,  with  the  exception  of  T//e  Attorney-general 
V.  Andrew,  Hardr.  23,  and  Mr.  Baron  Wood's  opinion  in  The  King  v.  Giles  [8  Price, 
364],  on  that  side;  and  [126]  considering  tliat  this  is  the  King's  great  court  of  re^ 
venue,  in  which  the  Judges  are  more  particularly  conversant  with  these  matters, 
this  consistency  of  judgment  ought  to  carry  great  weight  with  it.  In  The  Attomeg- 
getieral  v.  Andrew  [Hard.  23],  the  reasons  assigned  by  the  Judges  are  extremely 
short,  and  in  truth  consist  only  of  two  :  the  one,  that  the  statute  33  Hen.  8.  [c.  39] 
abi  idges  the  prerogative  and  controls  the  Common  Law,  and  that  the  words  in  the 
74th  section  make  a  condition  precedent,  and  imply  a  negative  ;  the  second,  that  there 
the  subject's  title  was  prior  to  the  King's,  and  was  executed.  I  have  already  explained 
why,  in  my  opinion,  the  interpretation  that  has  been  made  of  this  statute  is  an 
enoneous  one,  and  why  this  statute  does  not  affect  the  present  case.  With  respect 
to  ■'he  holding  that  the  subject's  title  was  executed  if  liberates  had  issued  upon  the 
elegits,  which  does  not  appear  to  have  been  the  case,  there  is  no  doubt  but  that  this 
was  so  ;  but  if  nothing  more  had  been  done  than  extending  the  lands  upon  the  elegits, 
I  take  the  liberty  of  saying,  that  the  subject's  title  was  not  executed,  and  for  this 
Stringefelloui's  case.  Dyer,  67,  b,  3  Ed.  6,  is  my  authority.  In  that  case,  Stringe- 
fellow  had  issued  out  a  writ  of  extendi  facias,  to  have  execution  of  a  statute  staple; 
tlie  sheriff  made  extent  of  the  defendant's  lands,  and  seized  tliem  into  the  King's 
hands,  but  did  not  make  livery;  and  afterwards  a  writ  of  the  King's  prerogative, 
issued  out  of  the  Exchequer,  reciting  the  prerogative  which  the  King  ought  to  have 
to  be  first  served  and  paid  by  his  debtors,  and  commanded  tlie  sheriff  to  levy  the 
debt  of  the  goods  of  the  debtor,  and  if  he  had  not  sufficient,  then  to  extend  his  land. 
This  writ  was  delivered  to  the  sheriff'  after  the  day  oi  the  return  of  the  first  writ, 
but  before  the  first  writ  was  returned.  On  the  sheriff  returning  to  the  King's  writ 
that  the  [127]  debtor  had  no  goods  or  lands  to  be  extended  besides  the  goods  and 
chattels,  lands  and  tenements  above  extended,  and  tlierefore.  as  to  the  further 
execution  of  that  writ,  he  had  done  nothing,  it  was  holden  in  the  Exchequer  for  law, 
that  the  sheriff  should  be  amerced  if  he  would  not  amend  his  return,  namely,  return 
the  extent  into  the  Exchequer  for  the  service  of  the  King's  debt :  and  Justices  Hale  and 
Bromley  were  of  the  same  opinion,  because  the  property  of  the  goods  and  land  was 
not  in  Stringefellow  before  they  were  delivered  to  him  by  the  writ  of  liberate.  This 
case  has  always  been  acknowledged  for  good  law  ;  and  although  a  query  is  subjoined 
by  tlie  reporter,  because  the  goods,  on  being  seized  into  the  King's  hands  to  be  de^ 
li'vered  to  the  party,  were  in  the  custody  and  consideration  of  the  law,  and  privileged 
from  all  other  executions,  yet  this  doubt  proceeds  from  not  attending  to  the  dis- 
tinction between  the  King's  case  and  tliat  of  a  common  person.  In  the  case  of  a 
Hubject,  goods  distrained  or  seized  in  execution  cannot  be  again  taken  for  that 
reason,  but  it  is  otherwise  in  the  case  of  the  King;  The  AUorney-general  v.  Capell. 
'>  Show  481  ;  see  also  the  note  by  Manwood  Chief  Baron,  in  margin.  Dyer,  67,  b. 

The  cases  of  rppom  v.  Sumner  [2  W.  Bl.  1251,  1294],  and  Rorte  v.  Dagrell  [4  T.R. 
406],  appear  to  me  to  have  been  determined  on  wrong  principles.  Little  research 
seems  to  have  been  made,  in  either,  into  the  nature  and  extent  of  the  royal  prerogative 
at  common  law;  in  the  first,  the  judgment  proceeded  principally  on  the  statute  33 
Hen.  8  ;  and  in  the  latter,  on  the  mistaken  assumption  that  the  property  was  changed 
by  the  delivery  of  the  writ  to  the  sheriff.  With  all  my  respect  for  the  learned  Judges 
by  whom  these  cases  were  decided,  and  noi  one  can  have  greater,  I  cannot  assent  to 
them,  and  I  say  this  with  the  more  freedom,  because  on  no  less  than  three  [128] 
solemn  occasion's  the  Court  of  Exchequer  has  subsequently  testified  a  similar  dissent. 
The  case  of  Thurston  v.  MiJls,  16  East.  254,  isi  no  authority  either  way,  because, 
althou'o-h  the  Court  intimated  they  had  formed  an  opinion  on  the  point,  it  was  not 
divulged.  With  these  exceptions,  the  determinations  of  the  Courts  will  be  found 
from  the  earliest  times  to  have  been  in  favour  of  this  prerofgative ;  I  therefore  humbly 
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give  it  as  my  opinion  that  the  first  question  propounded  by  your  Lordships  should  be 
answered  in  tlie  affirmative. 

With  respect  to  the  second  question  submitted  to  the  Judges,  as  to  any  difference 
whether  the  writ  of  extent  l>e  in  chief  or  in  aid,  I  aau  of  opinion  tliat  in  this  respect 
there  is  no  difference  between  an  immediate  extent  and  an  extent  in  aid.  It  appears 
to  have  been  the  practice  in  very  ancient  times,  that  if  the  King's  debtor  was  unable 
to  satisfy  tlie  King's  debts  out  of  his  own  chattels,  the  King  would  lietake  himself  to 
any  third  person  who.  was  indebted  to  the  King's  debtor,  and  would  recover  of  such 
third  person  what  lie  owed  to  the  King's  debtor,  in  order  to  get  payment  of  tlie  debt 
he  owed  to  the  Crown,  2  Madd.  Exch.  p.  189,  c.  23,  s.  8.  In  like  emergencies,  the 
King's  debtors  or  accountants  were  wont  to  have  writs  of  aid  whereby  to  recover  their 
debts  of  such  persons  as  were  indebted  to  them,  in  order  to  enable  them  to  answer  the 
debts  they  owed  the  King.  Many  precedents  of  both  modes  of  proceeding  are  cited 
by  Maddox  in  tlie  notes,  c.  23,  ss.  8  and  12.  One  of  them  is  in  the  fifth  year  of  Rich. 
1,  in  the  great  roll  whereof  it  is  stated,  that  Henry  de  CornhiU  owed  the  King  £100 
for  the  a.rerage  of  the  cambium  of  all  England  except  Winchester,  and  £6  for  the 
fenne  of  the  hind  of  Engelran  de  Musterel.  And  William  Earl  of  Alljeriiiarle  ac- 
knowledged before  the  barons  of  the  Exchequer  that  he  owed  so  much  [129]  to  Heniy 
de  Cornhill,  and  thereupon  William  Earl  of  Albermarle  was  charged,  as  debtor  to  the 
King,  with  the  said  respective  sums.  Others  are  of  tlie  reign  of  Hen.  3  and  Edw.  1  ; 
in  some  of  them  the  mandate  is  to  the  sheriff  to  distrain  a  former  sheriff,  or  to  aid 
collectors  and  assessors  in  distraining  persons  indebted  to  the  King  for  aids  or  the 
like,  and  therefore  are  not  properly  extents  in  aid,  the  process  being  against  persons 
originally  indebted  to  the  Crown  ;  but  in  some  instances,  as  in  those  of  the  executors 
of  Hubert  de  Burgh,  Walter  de  Walford,  and  the  executors  of  the  late  Bishop  of  Here- 
ford, the  mandate  to  tlie  barons  is,  that  they  distrain  the  debtors  of  those  particular 
persons,  in  order  that  tlie  King  may  be  satisfied  the  debts  which  they  owe  tO'  him  re- 
spectively, according  to  the  law  and  custom  of  the  Exchequer.  This  process,  though 
now  called  an  extent  in  the  second  degree,  is  in  principle  the  same  as  that  called  pecu- 
liarly an  extent  in  aid,  the  only  difference  being,  that  in  the  one  case  the  Crown  is  the 
real  as  well  as  the  nominal  plaintiff  ;  in  the  otlier,  the  process  is  sued  out  for  the 
recovei-y  of  the  debt  due  to  the  King's  debtor  and  for  his  Ijenefit.  It  is  clear,  therefore, 
from  tliese  authentic  records,  that  the  practice  of  charging  the  debtors  of  a  person  in- 
debted to  the  King  for  the  King's  debt  goes  back  as  far  as  the  period  of  legal  memory, 
and  the  process  lias  Ijeen  gradually  moulded  into  its  present  shape,  and  limited  toi  its 
present  extent,  by  statutes  and  by  the  rules  and  decisions  of  the  Court  of  Exchequer. 

I  am  of  opinion,  therefore,  that  it  makes  no  difference  whether  the  writ  of  extent 
was  in  chief  or  in  aid. 

Mr.  Baron  Vaughan  :  After  much  consideration  de\-oted  to  the  question  which 
your  Lordships  have  been  pleased  to*  propound  to  the  Judges,  I  am  of  opinion  [130] 
that  the  writ  of  extent  issued  by  the  Crown,  under  the  circumstances  stated,  ou^ht  of 
right  to  supersede  the  subject's  execution. 

During  the  progress  of  this  inquiry  my  mind  has  been  agitated  by  donbtsi  sug- 
gested by  a  review  of  the  conflicting  judgments  which  have  been  pronounced  in  tlie 
superior  courts  of  Westminster  Hall  upon  this  long  controverted  question,  involving 
a  claim  to  exercise  an  important  prerogative  of  the  Crown  on  the  one  part,  and  a  valu- 
able civil  right  of  the'  subject  on  the  other 

Tlie  arguments  in  favour  of  the  plaintiff  in  error  may  be  resolved  into  the  follow- 
ing propositions : 

First,  Tliat  no  prerogative  right  existed  in  the  Crown  by  the  Common  Law  to 
issue  an  extent  whereby  the  goods  and  chattels  and  lands  of  the  King's  debtor  might 
be  extended,  and  liis  body  seized,  to  enforce  the  payment  of  his  debt. 

Secondly,  That,  admitting  the  existence  of  such  prerogative  right  under  the 
Common  Law,  it  was  restricted  and  controlled  by  the  statute  33  Hen.  8,  c.  39,  so  as 
to  prevent  its  operation   in  the  case  sub  jtidice. 

Thirdly,  Tliat,  independent  of  all  prerogative  right,  after  an  actual  seizure  of 
the  sheriff  under  a  fieri  fnrm.<!,  at  the  suit  of  a  judgment  creditor,  the  propertv  in 
the  goods  taken  liecame  thereby  altered,  no  longer  continuing  the  property  of"  the 
debtor,   and  consequently   no  longer  amenable  to  the  process  of  the  Crown. 

Fourthly,  That  the  sheriff  acquired  by  the  seizure  such  a  special  propertv  in  the 
H.L.  vi.  865  "  28 
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goods  as  to  deprive  the  Crown  of  any  benefit  to  be  derived  from,  this  process  of 
extent. 

Tile  main  question  depends  upon  the  true  construction  of  the  33  Hen.  8,  c.  39, 
8.  74  ;  but,  in  the  interpretation  of  tliis  statute,  the  important  preliminary  inquiry 
presents  itself;  viz.  whether  before,  and  independent  of,  any  legislative  enactments, 
the  Crown  was  [131]  not  entitled  by  tlie  common  law  to  extend  the  lands  and  to  take 
the  body,  as  well  as  tlie  goods  and  chattels,  of  the  King's  debtor  in  satisfaction  of  the 
debt.  Sir  Edward  West,  in  his  Treatise  upon  the  Law  and  Practice  of  Extents, 
states,  (but,  as  I  conceive,  erroneously,)  that  the  Crown  derived  its  power  of  issuing 
an  extent  from  the  provisions  of  this  statute.  In  page  108,  he  observes,  that  "  this 
statute  gave  to  the  CroMNTi  a  new  kind  of  execution  for  all  its  debts;  a  species  too  of 
execution,  which  before  tliat  statute  was  the  subject's  execution,  and  the  subject's 
only;"  and  in  page  110  he  repeats  "  that  the  subject's  process  by  extent  being  im- 
parted to  the  Crown,  the  Crown  will  of  course  have  the  same  rights  in  the  use  of  tlia.t 
process  as  the  subject." 

The  author  of  that  treatise  seems  tO'  have  been  betrayed  into  this  error  by  what  I 
would  rather  call  an  equivocal,  than  an  inaccurate,  expression  of  Lord  Coke  in  his 
Comment  upon  the  Sth  cap.  Magna  Charta,  '2  lust.  19,  which  contains  the  following 
passage:  "  after  the  statute  33  Hen.  8,  c.  39,  was  made  for  levying  tlie  King's  debts, 
the  usual  process  to  the  sheriff  at  this  day  is,  Quod  diligtnter  per  saciiamentwm," 
etc.  From  the  words,  after  the  statute,  Mr.  West  infers  that  the  King  was  not  em- 
powered, by  virtue  of  his  prerogative  at  the  common  law,  to  issue  any  writ  of  extent 
to  enforce  the  payment  of  his  debts  before  tliat  statute,  such  authority  being  created 
and  conferred,  for  the  first  time,  by  the  provisions  of  that  act.  Lord  Chief  Baron 
Gilbert  understands  this  expression  of  Sir  Edward  Coke's,  after  the  statute,  etc.,  in 
the  same  sense,  altliough  he  suggests  a  doubt  respecting  its  accuracy ;  for  in  page  127 
of  his  Treatise  on  the  Court  of  Exchequer,  after  transcribing  a  process  known  by  the 
name  of  the  Long  Writ,  he  observes,  "'  My  Lord  Coke  says  this  writ  was  made  since 
[132]  tlte  statute,  but  of  this  I  have  great  doubt.,  because  it  seems  so  contrived  that  an 
inquisition  should  be  found  whether  tlie  debtor  had  any  goods  or  chattels,  and  if  upon 
inquisition  there  were  none  found,  then  ta  extend  tlie  lands  and  to  take  the  body  of 
the  debtor.  So  that  it  seems  this  writ  might  have  been  used  before  tlie  stat.  of  Hen.  8, 
[33  Hen.  8,  c.  39]  without  any  violation  of  Magna  Charta,  for  if  it  were  found  that  the 
debtor  had  no  goods,  they  might  seize  the  lauds  and  take  tlie  body ;  and,  therefore,  it 
seems  to  be  a  writ  that  was  used  upon  motion  to  the  court,  and  in  cases  of  necessity, 
before  the  stat.  of  Hen.  8  ;  but  since  that  statute  they  may  have  a  capias  levari,  or 
extent,  without  any  such  inquisition  touching  tlie  goods."  The  opinion  of  Sir  E. 
Coke  appears  to  me  to  have  been  misapprehended.  I  do  not  undei-stand  him  to  aiErm 
that  the  King  had  nO'  power  of  issuing  an  extent  for  the  levying  of  his  debts  before  the 
statute,  but  that  the  particular  writ  of  which  he  gives  onh'  a  pai-tial  extract,  had  been 
the  usual  process  to  the  sheriff  since  that  statute,  and  was  so  at  tliat  day.  Indeed, 
the  very  first  passage  in  the  8th  chap,  of  Magna  Charta,  upon  which  he  is  commenting, 
"  Nos  wet\o  vel  ballivi  nostri  nan  seiziemu-s  terrain  aliquam  vel  reddvtum.  pro  debito 
aliqiw  qjiamdiu  caMlla  dehitori^  praesentia  sufficiant  ad  debitum  reddeiul.  et  ipse 
debitor  paratus  sit  inde  satisfacere,"  was  introduced  in  ease  of  the  subject,  for  the 
purpose  of  restraining  the  power  of  the  Crown,  and  correcting  an  abuse  of  tlie  prero- 
gative, by  preventing  the  seizure  of  the  lands  and  rents  of  the  Crown  debtor,  where 
goods  and  chattels  could  be  found  sufficient  to  satisfy  the  debt.  Lord  Coke  observes 
upon  this  passage,  that  "  by  order  of  the  common  law,  the  King  for  his  debt  had  execu- 
tion of  the  body,  lands,  and  goods  of  the  debtor,"  and  adds,  "  this  is  an  act  of  grace, 
and  restraineth  the  power  the  King  liad  before."  Botli  the  text  and  the  comment, 
therefore,  conspire  to  prove  tliat  [133]  Lork  Coke  could  never  intend  to  ascribe  the 
origin  of  the  process  of  extent  to  the  stat.  of  Hen.  8 :  indeed,  the  reports  of  that  emi- 
nent lawyer  are  replete  witli  resolutions  confirming  the  prerogative  right  of  tlie  crown 
to  issue  process  of  tliis  description  from  the  earliest  times.  I  will  cite  one  case  only 
from  his  reports  in  proof  of  this  position.  Sir  William  Harbert's  case,  3  Rep.  12.  b. 
It  was  there  resolved,  tliat  at  the  common  law,  the  Ixidy,  the  lands,  and  the  goods  of 
the  King's  debtor,  or  accomptant,  were  liable  to  the  King's  execution,  for  tliat 
thesaurus  regis  est  paciigvincidtnn  et  be/Ionim  nervi,  and.  therefore,  tlie  law  gave  the 
.  King  the  full  reuiedv  for  it ;  and  therewith  agrees  the  5th  Eliz.  Dyer,  224,  and  Plow. 
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Com.  321,  a;  Sir  William  Cavendish's  case,  2-t  Ed.  3  ;  Walter  de  Cliirton's  cose;  and 
infinite  precedents  in  tlie  Exchequer,  to  prove  that  for  the  King's  debt  tlie  body  and 
land  of  the  debtor  shall  be  liable  by  the  common  law  before  the  statute  33  Hen.  8,  c.  39. 
1  have  before  observed,  that  Lord  Coke  gives  only  a  partial  extract  of  tlie  usual  pro- 
cess which  he  states  to  have  issued  since  the  statute  33  Hen.  8  [c.  39].  If  the  whole 
of  it  liad  been  insei-ted,  it  would  have  appeared  from  the  concluding  part  whether  it 
issued  froui  tiie  office  of  the  King,  or  of  the  Lord  Treasurer's  Remembrancer. 

The  long  writ  introduced  and  commented  upon  by  Lord  Chief  Baron  Gilbert,  in 
the  chapter  in  which  he  expresses  his  doubts  respecting  the  accuracy  of  Lord  Coke  as 
to  the  period  of  time  when  that  species  of  process  was  first  issued  for  the  purpose  of 
securing  tlie  King's  debts,  was  undoubtedly  a  writ  from  the  office  of  the  King's  lle- 
meiubrancer,  as  appears  from  the  concluding  )iart  of  it,  containing  an  injunction  not 
to  sell  until  the  further  order  of  tlie  court ;  from  the  bonds  remaining  in  the  custody  of 
tlie  King's  Remembrancer;  and  from  [134]  its  referring  in  distinct  terms  tO'  tlie  stat. 
33  Hen.  8,  as  tlie  authority  from  which  it  emanated,  and  being  also  signed  by  Mashaiii, 
who  was  at  that  time  an  officer,  not  in  the  Lord  Treasurer's,  but  in  tlie  King's  Re^ 
membrancer's  Office.  Witliout  professing  to  have  examined  the  infinity  of  precedents 
to  which  Sir  Edward  Coke  alludes,  the  searches  I  have  made  have  satisfied  my  mind, 
that  from  that  department  of  tlie  revenue  office  in  the  Court  of  Exchequer  under  tlie 
control  and  management  of  the  Lord  Treasurer's  Remembrancer,  a  strong  prerogative 
process  or  writ,  combining  in  effect  the  fieri-  facias,  the  levari  fa-cias,  and  capias 
conpus,  has,  from  tlie  earliest  times,  been  issued  upon  special  application,  founded 
upon  the  necessity  of  tlie  ease,  without  aiiv  previous  summons  or  notice,  and  directed 
at  once  against  the  goods  and  chattels,  ]  ;iids  and  tenements,  and  body,  of  the  Crown 
debtor,  to  levy  all  such  debts  as,  by  being  charged  upon  the  revenue  rolls  in  tliat  office, 
were  become  in  tlie  nature  of  recorded  debts  or  duties.  The  more  ordinary  and  usual 
course  of  proceeding  was  to  transmit  them  to  the  Pipe-office,  and  enter  them  upon  tlie 
roll  annexed  to  tlie  summons  of  the  pijie,  to  be  levied  by  tliat  process  ;  and  if  returned 
nihil  by  tlie  sheriff,  tO'  introduce  them  into  a  schedule,  as  described  by  Lord  Chief 
Baron  Gilbert,  and  send  tliem  into  the  office  of  the  Lord  Treasurer's  Remembrancer, 
to  be  levied  by  the  general  prerogative  process,  or  long  writ,  which  issued  periodically, 
at  two  stated  seasons  of  the  3'eair,  for  the  recovery  of  all  such  debts.  I  will  not  abuse 
your  Lordships'  patient  attention  by  stating  the  reasons  which  have  led  me  to  conclude 
tliat  Lord  Chief  Baron  Gilbert  may  have  confounded  the  long  writ  issued  from  tlie 
office  of  the  King's  Remembrancer,  under  the  autliority  of  the  statute  33  Hen.  8,  with 
the  long  writ,  which  it  has  lieen  [135]  immemorially  the  course  of  the  Court  of  Ex- 
chequer to  issue  from  the  office  of  the  Lord  Treasurer's  Remembrancer.  It  mav  be 
sufficient  for  the  purpose  of  the  present  inquiry  tO'  take  it,  upon  the  authority  of  so 
eminent  a.  judge,  who  presided  at  the  head  of  the  Court  of  Exchequer,  that  long 
anterior  to  the  statute  of  [33]  Hen.  8  [c.  39],  sui'h  debts  of  the  Crown  as  were  entered 
on  tlie  great  roll  in  the  Treasurer's  Remembrancer's  Office  might  be  levied  by  a  process 
having  the  force  and  virtue  of  an  immediate  extent.  1  would,  therefore,  conclude  my 
observations  upon  this  first  branch  of  the  inquiry  with  a  passage  from  Lord  Chief 
Baron  Gilbert's  Treatise  on  the  Court  of  Exchequer,  p.  90,  "  An  estent  of  a  later  test-e 
supersedes  an  execution  of  tlie  goods  by  a  former  writ;  because  by  the  King's  preroga- 
tive at  common  law,  if  there  had  been  an  execution  at  the  subject's  suit,  and  afterwards 
an  extent,  tlie  execution  was  superseded  until  the  extent  was  executed,  because  the 
public  ought  to  be  preferred  to  private  property.'' 

I  proceed  to  the  second  branch  of  the  inquiry,  how  far  the  statute  33  Hen.  8,  c.  39, 
restricts  or  controls  this  prerogative.  In  considering  tlie  legal  operation  and  eft'ect 
of  such  of  its  clauses  as  have  relation  to  this  question,  we  should  rememl>er,  that  it 
was  passed  at  a  period  of  time  when  that  monarch  was  in  the  plenitude  of  his  power, 
when  the  revenues  of  the  Crown  had  been  recently  greatly  augmented  by  the  surrender 
and  dissolution  of  the  abbies  and  monasteries,  and  by  the  daily  increasing  com- 
merce and  prosperity  of  the  kingdom  ;  nor  can  we  forget,  that  the  history  of  that  reign 
records  more  frequent  examples  of  sacrifices  extorted  from  his  subjects  than  of  anv 
voluntary  surrendei-s  of  his  acknowledged  prerogatives  to  them.  Upon  the  first  fortv- 
nine  sections  of  this  statute,  relating  [136]  to  the  erection  of  the  court  of  sui-veyors  of 
the  King's  lands,  its  officers,  and  their  authority,  (all  which  have  long  since  ceased  to 
exist,)  it  becomes  unnecessai-y  to  make  any  observations.     The  object  of  the  legislature 
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in  the  six  consecutive  enactments,  from  section  50  tO'  56  inclusive,  was  the  more  speedy 
recovery  of  debts  due  to  the  Crown  upon  oblipjations  and  specialities,  which  not  being 
(before  that  act)  enrolled  of  record,  were  not  amenable  tn  tlie  stron":  prerogative  pro- 
cess of  extent.  The  statute,  therefore,  pave  tliem  the  force  and  effect  of  obligations  ac- 
knowledged, according  to  the  statute  staple  at  Westminster.  It  gave  also  to  the  King 
his  costs,  as  to  a  common  person.  It  gave  to  each  of  the  several  courts,  as  well  to  those 
recently  erected  aiS  to  those  already  existing,  and  mentioned  in  the  55th  section,  the 
same  co-extensive  power  and  authority  to  commence  and  prosecute  suits  for  debts 
and  duties  grown  due  to  the  Crown  in  respect  of  obligations  remaining  in  each  of 
those  several  courts  and  offices,  and  tO'  hear  and  determine  them,  and  to-  award  execu- 
tion upon  tlie  body,  lands  and  goods  of  tlie  parties  condemned  therein.  But  it  ap- 
pears to  me  a  fallacy  to-  suppose  that,  because  it  directed  in  what  offices  aiid  courts 
(some  of  those  courts  being  then  recently  erected)  the  suits  should  be  commenced,  and 
what  process  might  in  their  discretion  be  used,  (mentioning,  hUer  alia,  the  caqnas, 
extendi  forias,  etc.,)  therefore  the  power  of  issuing  such  process  was  given,  for  the  first 
time,  to  the  Coairt  of  Excheijuer.  As  applied  to-  obligations  and  specialties,  which 
before  that  statute  were  matters  in  pais,  not  yet  rijiened  into  matters  of  record,  1 
admit  they  were  not  liable  to  tlie  immediate  extent  until  rendered  mature  for  tliat 
process  by  becoming  enrolled  of  record.  Tlie  sections  to  which  I  have  referred,  from 
50  to  56,  appear  to  me  exclusively  aippli-[137]-cable  tO'  the  debts  and  duties  accruing 
in  respect  of  the  obligations  and  specialties  mentioned  in  those  sections.  Section  57 
enlarges  the  jurisdiction,  of  the  several  courts  therein  enumerated  ;  extends  their 
authority  to  a  variety  of  otlier  subjects  having  nO'  relation  to  the  present  inquiry; 
and  after  introducing  various  regulations  respecting  the  offices  of  receiver,  auditor, 
accomptant,  etc.  (imposing  penalties,  upon  them  for  the  breaches  of  their  respective 
duties)  the  statute  proceeds  tO'  enact  t!ie  T-'id  and  7-tth  sections,  the  last  of  which  gives 
occasion  to  the  present  question.  The  7."?d  section  directs,  that  in  all  actions  and  suits 
for  the  recovery  of  any  debts  which  shall  accrue  tO'  the  King  by  reason  of  any  attain- 
der, outlawry,  forfeiture,  or  gift  of  the  party,  or  by  any  other  collateral  way  or  means, 
it  shall  be  sufficient  to  declare  generally,  without  showing  the  circumstances  at  large, 
according  to  the  due  order  of  the  Common  Law.  Then  follows  immediately  the  much 
controverted  74th  section.  The  first  branch  of  tiiis  clause,  introducing  the  proviso, 
contains  a  plain  declaration  of  the  King's  prerogative  right,  under  tlie  Common  Law, 
by  which  he  was  at  all  times  entitled  tO'  have  his  suit  preferred,  and  to  have  first 
execution.  Tlie  proviso  was  undoubtedly  intended  to  ingraft  some  qualification  or 
restriction  upon  that  right,  or  at  least  to  confer  a,  privilege  upon  the  subject;  and  the 
question  arises,  as  tO'  the  extent  of  that  restriction  or  privilege.  By  stat.  25  Ed.  3, 
c.  19,  the  subject  (notwithstanding  the  King's  ancient  prerogative  of  granting  writs 
of  protection)  was  empowered  to  implead  his  debtor,  and  to  proceed  tO'  judgment,  with 
a  stay  of  execution  until  tlie  King's  debt  was  satisfied  :  and  it  seems  to  me  that  this 
further  privilege  was  granted  by  the  7-lth  section  of  3.3  H.  8,  c.  39,  viz.  that  he  should 
no  longer  be  restrained  from  proceeding  toi  issue  an  execution  in  those  casesi  tO'  which 
[138]  that  section  applied,  viz.  in  which  the  Crown  had  neither  commenced  any  suit 
nor  awarded  any  pi-ocess  l)efore  his  j  udgment  was  obtained.  The  Legislature  did  not, 
I  conceive,  intend  to  interfere  in  any  cases  of  conflicting  or  concurrent  executions, 
but  simply  to  remove  the  restraint  continuing  upon  the  subject  at  the  time  of  tJie  pass- 
ing of  the  act  of  the  25th  Ed.  3  [c.  39],  and  tO'  permit  him  toi  sue  out  execution,  with- 
out being  guilty  of  any  violation  of  the  law,  which  before  the  stat.  33  Hen.  8  [c.  19] 
he  could  not  do.  The  section  being  silent  as  tO'  which  execution  shall  be  fii-st  satisfied, 
imports  only  (according  tO'  my  view  of  it)  that  the  subject's  execution  may  first 
issue,  still  leaving  tlie  prerogative  right  of  the  Crown  to-  issue  an  extent  unimpaired. 

Supposing  tills  to  be  the  true  construction  of  the  statute,  to  what  suit  of  the 
Crown  does  this  74th  section  extend?  Does  the  proviso  or  condition  control  and 
override  all  the  preceding  clauses  in  the  act,  or  is  it  confined  and  limited  in  its 
operation  to  the  subject-matter  of  tlie  73d  section  immediately  preceding?  This 
question  is  involved  in  some  obscurity.  The  collocation  of  the  sections  would 
favour  the  latter  and  more  limited  construction,  but  the  words  in  the  7-lth  section 
are  sufficiently  general  and  comprehensive  to  embrace  other  debts  than  those  desig- 
nated in  the  73d  section  as  accruing  to  the  King  by  "  attainder,  outlawry,  for- 
feiture, or  gift  of  the  party,  or  by  any  other  collateral  way  or  means."     At  the 
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same  time,  if  the  restriction  be  construed  to  apply  to'  eron,'  species  of  Crown  debt, 
so  as  to  include  the  obligationsi  and  specialties  mentioned   in  the  50th  section,  it 
would  involve  the  difficulty,  nay  absurdity,  of  supposing-  that  an  act  of  Parliament, 
passed  for  the  professed  purpose  of  facilitating  the  speedy  recovery  of  the  King's 
debts,  by  giving  tliem  the  force  and  effect  of  a  statute  sta])le,   would,   instead  o-f 
[139]  expediting  their  payment,  place  the  King  in  a  more  unfavourable  position 
than  any  of  his  subjects.     In  every  case  between  subject  and  subject,  tlie  point  of 
time  to  determine  the  priority  of  execution  is  not  the  moment  in  wiiich  judgment  is 
obtained,  but  that  in  which  the  execution  is  delivered  tO'  the  sheriff  ;  whereas  the 
construction  contended  for  by  those  who  impugn  the  preferable  title  of  tlie  Crowni, 
would  give  t«  the  subject,  in  possession  of  a  judgment,  the  power  of  postjioning 
indefinitely  the  King's  execution,  unless  there  had  been  an  inception  of  his  suit,  or 
an  a.ward  of  his  process,  before  sucli  judgment  wa«  signed.     I  interpret  the  word 
"  dehts "   in   tliis  section   (taking   it   with   reference  toi  aU  tJie  previous   provisions 
of  tlie  statutcis)  to-  mean  such  debt«i  as,  not  be'ing  enrolled  of  record,  are  in  fieri  only, 
unascertMited,  atul  rewaming  to  he  recovered  tlirough  th^  medium  of  a  suit  to  be 
commenced,  or  "  process  toi  be  awarded,"  inasmuch  as  informations  for  penalties 
always  conclude  witli  a  prayer  that  process  may  be  awarded.     This  construction 
would  also  embrace  such  debts  as  are  mentioned   in  the  immediately  preceding 
section  ;  and  unless  the  Crown  had  in  all  such  cases  actually  commenced  the  suit, 
or  awarded  its  process,  tlie  subject,  having  obtained  a  judgment,  might  proceed  tO' 
issue  execution,  and  thereby,  in  obedience  to  thei  language  of  the  proviso',  prevent 
the  King  from  having  first  execution,  to  which  before  that  statute  he  was  entitled. 
I  do'  not,  however,  read  the  clause  as  prohibiting  the  Ci'own  from  issuing  an  extent 
under  the  circumstances  stated  in  this  case.     I  come  next  to  consider  the  question, 
whetJier,  alter  seizure  by  the  jherift'  under  a  fieri  facials  at  the  suit  of  a  judgment 
creditor,  tlie  property  in  the  uciods  taken  becomes  thereby  altered,  so  as  tO'  be  no 
longer  liable  to  the  extent  of  the  Crown  1     The  Crown  claims  to  be  entitled  to  priority 
in  the  execution  of  its  [140]  process  by  virtue  of  its  prerogative.     The  subject  denies 
the  existence  of  any  such  prerogative,  asserting,  that  after  the  execution  has  once 
begun  by  an  actual  seizure  made,  the  Crown  has  no-  longer  any  right  to  intervene, 
the  subject's  execution  from  that  time  being  entitled  toi  the  preference.     Upon  this 
question  the  Crown,  as  representing  the  public  in  respect  of  the  revenue,  and  an 
individual  creditor,   in  right  of  his  private  claim,  are  at  issue.     For  the  subject, 
tlie  eases  of  U ppom  v.  Sumner  (2  W.  Bl.  1251,  1294)  and  Rorke  v.  Dayrell  (4  T.R. 
406),  and  for  the  Crown,  The  King  v.  Wells  and  Allnutt  (see  16  Pirie  278),  and  The 
King  v.  Sloper  and  Allen  (6  Price  114),  are  relied  upon  as  conclusive;  and  yoair 
Lordships  are  constrained  to  elect  by  which  of  these  decisions  you  will  abide,  for 
no  sophistry  of  argument  can  reconcile  them.     After  the  elaborate  comment  upon 
these  cases,  and  upon  all  the  autliorities  applicable  toi  this  subject,  and  upon  the 
principles  tO'  be  deduced  from  them,  which  yo'ur  Lo-rdships  liave  liea.rd  froau  those 
who  have  preceded  me,  I  shall  state  shortly  tlie  reasons  wliicli  have  determined  me 
to  prefer  the  latter  judgments  delivered  by  the  Court  of  Exchequer,  as  containing 
tlie  sounder  exposition  of  the  law,  and  as  resting  upon  the  more  solid  foundation. 
Any  judgment  pronounced  by  tlie  Court  in  which  Lord  Chief  Justice  de  Grey  pre- 
sided, assisted  by  that  great  constitutional  lawyer  Sir  William  Blackstone,  by  Mr. 
Justice  Gould,  and  Mr.  Justice  Nares,  presents,  upon  the  first  view,  the  strongest 
claim  to  the  concurrence  of  any  English  lawyer  ;  but  I  must  confess,  after  weighing 
the  reasons  assigned,  and  the  authorities  upon  which  the  judgment  of  the  court  of 
Common  Pleas  in  Uppom  v.   Snmner  professes  to  be  founded,  I  cannot  yield  my 
judicial  assent  to^  it.     The  whole  argument  upon  the  stat.  .'53  Hen.  8,  as  reported  in 
2,  Sir  W.  Blackstone's  Reports,  is  comprised  in  this  single  observation,  viz.  [141] 
that  the  former  part  of  tlie  74th  clause  is  declaratory  of  the  old  prerogative  law, 
and  the  latter  a  new  restriction,  so  that  it  sliall  not  take  place  after  judgment  given 
for  the  subject.     The  authorities  on  which  this  judgment  proceeded  are  still  more 
unsatisfactory.     The  case  of  Lechmere  v.  Thorowgood,  as  reported  in  Comberbach, 
123,  and  3  Mod.  236,  is  relied  on  as  the  prominent  ground  of  the  decision;  which, 
together  with  Attorney-general  v.  Andrew,   Hardr.   23,   and  the  passage  extracted 
from  Lord  Chief  Baron  Coanyns'  Digest,  vol.  2.  538,  viz.  "  if  execution  be  upon  a 
judgment  against  the  King's  debtor,  and  before  venditioni  exponas  an  extent  conies 
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at  the  King's  suit,  tliose  goods  cannot  be  taken  on  the  extent,"  are  referred  to  as 
compreliending  t)ie  pith  and  marrow  of  the  law  embodied  in  this  solemn  judgment. 
As  to  T/ie  At4orney-genfral  v.  Andrew,  Lord  Chief  Baron  Steel's  judgment  appears 
to  have  proceeded  on  the  ground  that  the  execution,  which  was  an  elegit^  was 
perfect  and  consummated  before  the  extent  issued  :  Hardr.  "27,  he  says,  "  the  subject's 
title  is  prior  to  the  King's,  and  is  executed."  And  he  adds,  "  Stringefellow's  case,  in 
Dyer  (67  &.),  is  unanswerable."  And  as  to  the  passage  in  Lord  Chief  Baroo  Comyns' 
Digest,  vol.  2,  53S,  I  do  not  understand  him  as  throwing  the  preponderating  weight 
of  his  own  great  name  into  tlie  scale  to  guarantee  the  credit  of  any  decision  where 
lie  cites  cases  to  support  it.  Upon  the  authority,  therefore,  of  the  single  case  of 
Lechmere  v.  T/inrowguod,  admitted  by  Mr.  Justice  Gould  to  be  a  little  obscure,  from 
being  rejsorted  only  piecemeal  and  in  different  books,  is  built  the  disjiutable,  or, 
I  would  rather  say,  the  untenable  proposition,  that  after  execution  begun,  but  not 
completed,  the  King's  ex-tent  comes  too  late.  I  h.ave  examined  with  care  the  several 
reports  of  this  case  in  [142]  Comb.  12.'?  ;  3  Mod.  236  ;  1  Show.  12,  and  2  Vent.  160, 
from  which  it  will  appear,  that  the  action  wa*  trespass  by  the  assignees  of  a  bankrupt 
against  the  sheriff  of  London  and  others,  for  seizing  goods  under  a  fieri  faciis  against 
the  bankrupt  after  an  act  of  bankruptcy  committed  by  him.  The  act  of  bankruptcy 
was  committed  on  the  18th  of  April  :  the  seizure  was  on  the  29th.  After  the  seizure, 
an  extent  issued  at  the  suit  of  the  Crown.  The  case  was  twice  before  tlie  court, 
once  in  Trinity  Term,  4  Jac.  2,  of  which  3  Mod.  gives  the  account ;  and  again  1 
W.  and  M.,  tO'  which  Comberbach  and  Shower  refer:  "  The  court  were  of  opinion  a 
construction  should  not  be  made  to  make  the  officer  a  trespasser  by  relation,  for 
the  taking  was  lawful  at  the  time."  The  question,  therefore,  as  to  the  right  of  the 
Crown  to  have  the  extent  preferred  to-  the  execution,  was  not  the  point  depending 
in  judgment;  and  supposing  Lord  Holt  to  have  said  what  Comberbach  imputes  to 
him,  viz.  that  the  extent  came  too  late  after  the  fieri  facias  delivered  to  the  sheriff, 
it  could  be  regarded  only  as  an  obiter  and  extra-judicial  dictum.  When  the  same 
question  arose  in  Rorlce  v.  Dayrell  (4  T.  R.  406),  as  in  I'ppom  v.  Sumner  (2  W.  Bl. 
1251,  1294),  Lord  Kenyon,  after  expressing  his  perfect  satisfaction  with  that  decision, 
relied  upon  this  proposition  as  the  basis  of  his  judgment,  viz.  that  iis  long  as  the 
property  of  the  debtor  remained  unaltered,  and  an  execution  at  the  suit  of  the 
subject,  and  an  extent  at  the  King's  suit,  issue  against  the  debtor,  the  title  of  the 
Crown  must  prevail  ;  for  tlie  point  tO'  be  considered  is,  in  whom  is  the  property? 
He  then  proceeds  to  state,  that  as  the  property  of  the  debtor's  goods  is  bound  by  the 
delivery  of  the  writ  to  the  sheriff,  there  then  remains  no  property  in  the  debtor  on 
which  the  prerogative  of  the  Crown  can  attach.  With  great  deference  tO'  the  judg- 
[143]-nient  of  so  profound  a  lawyer,  I  venture  to  question  the  soundness  of  this 
opinion,  preferring  the  doctrine  of  Lord  Hardwicke,  in  Lowthal  v.  Tonkins,  2  Eq. 
Cas.  Abr.  382,  who  says,  "  Tliat  neither  before  the  statute  of  frauds,  nor  since,  is 
the  property  in  the  goods  altered,  but  continues  in  the  defendant  until  the  execution 
executed.  The  meaning  of  these  words,  the  goods  shall  be  Ixjund  by  the  deliveiy 
of  the  writ  tO'  the  sheriff,  is,  that  after  the  writ  is  so  delivered,  if  the  defendant 
makes  an  assignment  of  his  goods,  unless  in  market  overt,  the  sheriff  may  take 
them  in  execution."  The  same  opinion  was  expressed  by  Lord  Holt,  in  Smallcomb 
V.  Cross  md  another,  1  Lord  Ray.  251,  who  says,  "  if  writ  of  execution  be  delivered 
to  tlie  sheriff  against  A.,  and  A.  becomes  a  bankrupt  before  it  be  executed,  the 
execution  is  superseded  :  and,  consequently,  the  property  in  the  goods  is  not 
absolutely  bound  by  the  delivery  of  the  writ  to  the  sheriff.  But  the  teste  of  the  writ 
binds  against  all  sales  and  acts  of  the  party  himself."  The  same  point  was  decided 
in  Phillips  v.  Thom-pson,  3  Lev.  191.  Lord  Kenyon,  in  the  judgment  I  am  com- 
menting upon,  says,  "the  point  to  be  considered  is,  in  whom  is  the  property?"  I 
would  try  it  by  that  test.  If  the  property  be  not  in  the  debtor  after  the  seizure, 
and  before  the  sale,  I  would  ask,  in  whom  is  it?  The  debtor  may,  at  any  moment 
before  the  sale,  pay  tlie  debt  and  demand  the  goods :  nor  is  any  bill  of  sale  necessary 
to  retransfer  the  property  in  order  to  confirm  his  title.  Suppose  tlie  goods,  whilst 
remaining  in  the  custody  of  the  sheriff,  to  l>e  consumed  by  liglitning  or  destroyed  by 
fire,  or  by  an  armed  tumultuaiy  force,  would  the  executic'ii  he  satisfied  or  the  debt 
discharged?  surely  not.  The  judgment  of  the  Court  of  Kinsr's  Bench,  in  TJiurston 
V.  Mills,   16   East.   254,   furnishes  a   direct  [144]   authority  on   this  point.     Goods 
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were  taken  in  execution  by  the  sheriff  under  n  fi.  fa.,  and  whilst  renuiininjj:  unsold, 
an  extent  at  the  suit  of  the  Crown,  of  a  subsequent  teste,  issued,  under  which  the 
sheriff  took  them,  subject  to^  the  former  seizure,  and  afterwards  sold  them  under  a 
venditiani  erj.DiiaJi  from  the  Court  of  Exchequer.  Money  had  and  received  was 
brought  by  the  plaintiff'  in  tlie  original  action  against  the  sheriff'  for  tlie  proceeds  of 
the  sale.  Lord  EUenborough,  in  delivering  his  judgment  obseiTes,  "  neither  the 
money  nor  the  goods  were  originally,  nor  at  the  time  of  the  action  brought,  the 
property  of  the  plaintiff."  The  sheriff  had  indeed  seized  them  under  a  fieri  facias, 
but  the  plaintiff'  acquired  no  property  in  them  by  the  sheriff's  seizure.  If  the)' 
had  been  burnt  in  the  hands  of  the  sheriff',  tlie  plaintiff  would  not  have  borne  the  loss. 
Lord  Eenyon  concludes  his  judgment  in  Eorke  v.  Dayrdl  (4  T.  R.  406),  in  these 
words:  "  witli  respect  to  what  is  supposed  to  have  been  said  by  Lord  Mansfield,  in 
Cooper  V.  Oiitty  (IBurr.  36),  of  Comberbach  having  mistaken  Lord  Holt's  opinion  in 
Lechm-ere  v.  Thoroirgood  (3  Mod.  236),  it  is  as  probable  that  the  report  of  that 
observation  is  mistaken."  If  Lord  Ken  yon,  before  he  delivered  his  judgment  in  Rorke 
V.  Dayrell,  had  fortunately  referred  to  his  own  note  of  Cooper  v.  Chitty,  which  has 
since  been  published  by  Mr.  Hanmer,  from  his  Lordship's  original  manuscript, 
instead  of  impeaching,  he  must  have  borne  testimony  tO'  the  accuracy  O'f  Sir  James 
Burrow's  report  of  Lord  Mansfield's  judgment  in  that  particular.  The  notes  of 
Lord  Kenyon  and  of  Sir  J.  Burrow  on  this  point  are  in  such  perfect  harmony,  that 
the  one  may  be  considered  a  far  simile  of  the  other,  and  I  will  transcribe  them.  Lord 
Mansfield  is  reported  by  Sir  J.  Burrow  to  have  said,  "  that  Coml>erbach,  in  giving  the 
judgment  of  the  court,  which  is  the  only  [145]  sensible  part  of  his  whole  report,  (for 
it  h--  plain  to  me  that  he  did  not  understand  the  former  argument  on  the  former 
day,  which  is  the  first  part  of  his  report  of  the  case,)  agrees  with  Shower,  and  says, 
■  that  the  court  were  of  opinion,  tliat  a  construction  should  not  be  made  to  make  tlie 
officer  a  trespasser  by  relation,  for  the  tsiking  was  lawful  at  the  time;'  but  he  must 
be  mistaken  in  the  first  part  of  his  report,  for  Lord  Chief  Justice  Holt  could  never 
say,  that  the  property  of  the  goods  is  vested  by  tlie  delivery  of  the  fi.  fa.,  and  the 
extent  of  the  King  afterwards  comes  too  late.  No  inception  of  an  execution  can  bar 
tlie  Cro-mi."  The  following  passage  is  extracted  from  Lord  Kenyon's  report  of 
Cooper  V.  Chitty,  as  published  by  Mr.  Hanmei',  p.  422  :  "  This  case  of  LecJimere  v. 
Thorouyood  is  reported  in  two  other  books:  in  Comberbach,  123,  the  latter  part 
of  the  case  is  agreeable  to  that  of  Shower,  that  a.  construction  should  not  be  made 
to  make  the  officer  a  trespasser  by  relation.  As  to  the  other  part  of  the  reports,  it  is 
manifest  to  me  that  he  did  not  understand  what  they  were  arguing  abo'Ut,  for  he 
makes  Lord  Holt  say,  what  he  could  never  say,  about  barring  the  extent  of  tlie  Crown. 
In  3  Mod.  it  is  as  plain  that  the  reporter  misunderstood  what  passed,  for  lie  says, 
that  the  extent  came  too  late,  and  tliat  the  property  was  bound  by  the  /?.  fa-.,  tliough 
the  contrary  is  veiy  clear."  The  inference  I  dra.w  from  all  the  authorities  upon 
the  subject,  whetlier  the  question  be  considered  with  regard  to  executions  on  statute 
staple,  or  to  executions  at  Common  Law  by  fi.  fa.  or  elegit,  is  this,  namely,  that  the 
extent  of  the  Crown  must  be  preferred  if  the  execution  be  not  perfectly  executed  by 
the  delivery  of  tlie  land  to  the  creditor,  or  [146]  by  the  sale  of  the  goods ;  that  the 
inception  of  the  execution  by  the  bare  seizure  of  the  goods  will  not  bar  the  Crown  : 
that  the  execution  must  be  no  longer  in  progress  but  completed ;  and  that  until  the 
actual  sale  the  property  is  not  altered  or  divested  from  tlie  original  owner.  Mr. 
Baron  Wood,  in  the  elaborate  judgment  delivered  by  him  in  the  Courts  below,  and 
reported  in  8  Price,  314,  seems,  throughout  his  most  able  argument,  to  admit,  that 
in  order  to  exclude  the  process  of  the  Crown,  the  execution  of  the  subject  must  be 
executed.  But  he  insists  that  the  act  of  seizure  by  the  sheriff  is  for  that  pui-jiose  a 
full  and  final  execution.  But  neither  the  cases  he  cites,  nor  his  reasoning  to  illustrate 
that  position,  have  succeeded  in  making  me  a  convert  to  his  opinion.  Ctirzon'.i 
case,  3  Leon.  239  ;  4  lb.  10,  cited  by  that  learned  Judge,  to  show  that  the  prerogative 
of  preference  is  determined  when  tlie  subject's  final  execution  has  begun,  proves,  on 
the  contrary,  as  it  appears  to  my  mind,  that  it  is  not  determined  until  the  subject's 
execution  was  perfect  and  consummated  liy  the  delivery  of  the  land  tO'  the  creditor 
under  the  liberate.  The  only  point  remaining  to  be  considered,  namely,  whether 
tliCi  sheriff  acquired  by  the  seizure  such  a  special  property  in  the  goods  as  tO'  defeat 
the  process  of  the  Crown,  has  been  so  fully  discussed  by  my  learned  brotliers  who 

871 


I  CLAEK  &  FINNELLY.  OILES  ('.   OROVER  [1832] 

have  preceded  me,  and  to  whose  judgment  I  take  leave  to  refer  (more  especially  to 
my  brother  Alderson's)  as  illustrating-  my  view  and  incorporating  my  opinion  on 
tliat  Siubject,  that  I  willingly  spare  your  Lordships  the  fatigue  of  attending  toi  my 
examination  of  it  in  detail.  That  the  sheriff  is  invested  with  power,  as  the  ministerial 
oflScer  of  the  law,  to  protect  the  property  whilst  reanainiug  in  his  custody,  for  tlie 
benefit  of  those  who  may  be  entitled  to  it,  can-[147]-not  be  disputed.  Against  a 
wrong  doer,  he  may  maintain  trover  or  trespass;  but  from  tlience  I  apprehend  no 
inference  can  be  drawn  unfavourable  to  tlie  rights  of  the  Crown.  He  may  still  be 
(;alled  upon  to  executei  His  Majesty's  process'  of  extent,  subject  to  any  legitimate 
claim  of  property  in  third  persons  previously  existing  and  caipable  of  being  estab- 
lished. My  brother  Alderson  has  accurately  defined  the  state  and  condition  of  such 
property  as  being  in  custodia  legis.  1  will  therefore  dismiss  this  last  head  of 
inquiry  with  an  observation  of  Lord  Hobart's,  extracted  from  his  judgment  in 
Sheffield  v.  Radcliffe,  Hob.  339,  when  commenting  upon  StringefeUow's  case,  1  Dyer, 
67,  so  often  referred  to.  The  passage  is  in  these  words:  "  Stringefellow  sued  an 
extent  upon  statute  staple  against  Browuesoppe.  The  sheriff  ol  Bedfordshire  ex- 
temded  tlie  land  and  appraised  the  goods,  and  seized  them  into  the  King's  hands, 
but  before  liberate  an  Exchequer  writ  for  a  debt  of  £100  of  the  King's,  tO'  be  levied 
upon  Brownesoppe,  came  to  tiie  sheriff,  who  returned  on  the  writ  this  special  matter 
into  the  Exchequer,  and  he  made  tlie  same  return  into  the  Chancery  upon  the 
liberate,  and  that  there  were  no  other  goods;  yet  he  was  enforced,  notwitlistanding 
the  custody  of  the  la.w,  to  sei-ve  the  King."  For  these  reasons,  I  am  of  opinion, 
that  the-  King's  extent  is  entitled  of  right  to  be  preferred  to  the  subject's  eixecution, 
and  that  there  is  no  solid  distinction  to  be  made  between  an  extent  in  chief  and  an 
oxtent  in  aid. 

I  fear  that  I  have  rendered  myself  obnoxious  to  the  imputation  of  trespassing  too 
largely  upon  your  Lordships'  valuable  time.  My  apology  for  doing  so  may  be  found 
in  the  importance  and  difficulty  of  the  subject,  which  has  for  so  many  years  been  con- 
aidered  in  ■West-[148]-minst6r  Hall  as  vexata  rjim^tw,  distracting  and  dividing  the 
opinions  of  tlie  most  enlightened  judges.  If  tlie  judgment,  which  I  have  humbly 
submitted  to  your  Lordships  be  deemed  erroneous,  I  shall  at  least  have  the  consolation 
of  reflecting  that  I  am  under  the  shade  of  great  authority,  "  Magno  se  judice  quisque 
tuetur." 

Mr.  Justice  Gaselee :  My  Lords,  I  have  the  misfortune  to  differ  in  opinion  from 
those  of  my  brothers  who  have  preceded  me,  and  I  understand  from  a  great  majority 
of  those  who  are  to  succeed  me  in  addressing  your  Lordships  upon  this  occasion  ;  and 
when  I  consider,  that  the  two  noble  and  learned  Chief  Justices,  to  whom  this  ease  was 
referred  upon  a  writ  of  error,  brought  to  review  a  judgment  which  was  given  in  the 
Court  of  Exchequer  in  favour  of  the  defendant  in  error,  reported  to  tlie  Lord 
Chancellor,  that  the  question  was  one  which  has  agitated  the  courts  of  Westminster 
Hall  for  a  great  many  years  ;  tliat  there  had  been  a  dift'erence  of  opinion  in  the  courts 
of  Westminster  Hall,  the  Court  of  King's  Bench  in  one  case,  and  the  Court  of  Common 
Pleas,  in  another  having  decided  that  the  extent  was  not  entitled  to  priority  over  the 
execution  at  tlie  suit  of  the  subject;  that  tlie  Court  of  Exchequer  has  uniformly  de- 
cided the  odier  way,  viz.  that  tlie  extent  was  entitled  to  priority;  and  that  their 
Lordships'  having  heard  the  case  argued,  and  considered  it  very  maturely,  had  not 
been  able  to  come  to  a  decision  upon  tlie  subject  and  agree  upon  what  advice  they 
should  give  to  the  Lord  Chancellor  ;  I  am  a  little  surprised  tliat  so  considerable  a 
majority  of  tlie  judges  should  have  formed  an.  opinion  adverse  to  that  which  is  the 
result  of  the  best  consideration  I  have  been  able  to  give  to  the  subject. 

[149]  The  first  question  propounded  by  your  Lordsliips  for  the  opinion  of  tlie 
judges,  branches  out  into  two  ;  viz.  first,  wliether  tlie  property  is  altered  by  the  seizure 
of  the  sheriff'  under  the  writ  of  fieri  facias;  and  secondly,  whether  the  statute  33 
Hen.  8,  c.  39,  s.  74,  abridges  the  prerogative  process  of  the  Crown,  and  prevents  it 
from  taking  effect,  unless  it  be  issued  antecedently  to  the  subject's  execution,  or,  in 
the  words  of  tlie  statute,  unless  the  King's  suit  be  tiiken  or  commenced,  or  process 
awarded  for  the  debt  at  the  suit  of  the  King,  his  heirs  and  successors,  before  judgment 
given  for  tlie  other  person  or  persons.  In  considering  the  firet  of  these  questions, 
I  would  call  to  your  Lordships'  attention,  tliat  the  question  in  this  case  is  not.  as  in 
many  of  the  cases  in  which  the  decision  has  been  given  in  the  Court  of  Exchequer  in 
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favour  of  the  Crown,  whetlier  tlie  cliiiiuaut  h;is  such  a  property  iu  the  goods  as  to 
enable  him,  according  to  the  technical  practice  of  the  Court,  to  come  in  and  claim  tlie 
property  under  the  usual  rule,  upon  the  return  of  the  writ  and  inquisition  into  tlie 
Court ;  in  which  case  no  one  can  be  allowed  to  traverse  the  King's  title  without 
showing  title  in  himself:  but  here  the  question  is  generally,  whether  the  writ  shall 
be  executed  by  the  sheriii",  by  extending  the  same  goods  into  the  King's  hands  and 
selling  tliem  to  satisfy  the  Crown  debt,  without  regard  to  the  fi.  fa.,  under  which  he 
had  first  seized  them.  It  is  admitted,  and  indeed,  after  tlie  decision  iu  Su-aiib  v. 
Morland,  (1  B.  and  B.  370;  ;5  B.  Moore,  740,)  it  is  too  late  to  deny,  that  after  an 
execution  is  once  executed  at  the  suit  of  a  subject,  an  extent  coming  to  the  sheriff  o>n 
the  part  of  tlie  Crown  to  be  executed  on  the  same  property,  couiCvS  too  late.  One 
question,  therefore,  on  this  case  is,  at  what  time  may  an  execution  be  said  to  be 
executed  ?  Now,  my  Lords,  there  [150]  are  many  authorities  which  lay  it  down,  that 
by  the  seizure,  (the  sale  being  but  the  formal  part  of  the  execution,)  the  property  vests 
in  tlie  sheriff.  The  first  autliority  I  shall  trouble  your  Lordships  with  on  this  point 
is  the  opinion  of  Lord  Holt,  in  the  case  of  Lecltmere  v.  Tlioroii-good,  reported  in 
several  books,  and  amongst  others  in  Comberbach,  123,  in  which  Lord  Holt  is  stated 
to  have  said,  "  the  property  of  the  goods  is  vested  by  the  delivery  of  the  fi.  fa.  and  the 
extent  afterwards  for  the  King  comes  too  late,  and  that,  on  the  statute  of  frauds  and 
perjuries.  "  It  is  true  the  case  does  not  appear  to  have  been  decided  on  that  ground, 
but  because  the  taJting  being  lawful  at  the  time,  the  officer  could  not  be  made  a  tres- 
passer by  relation;  and  that  Lord  MansHeld  in  Cooper  v.  Clntty  [1  Burr.  36],  says, 
that  the  reporter  must  be  mistaken  in  the  first  part  of  the  report.  In  4  T.  R.  411, 
Lord  Keiiyon  is  stated  to  have  said,  with  respect  to  what  is  supposed  to  have  been  said 
by  Lord  Mansfield  in  Cooper  v.  CIritty,  of  Comberbach  having  mistaken  Lord  Holt's 
opinion  in  Lecjiinere  v.  TJiorowgood,  it  is  probable  that  the  report  of  that  observation 
is  mistaken.  But  in  the  Banker's  case,  11  State  Trials,  28,  Lord  Holt  says,  as  soon  as 
a  fi.  fa.  is  delivered  to  the  slieriff,  and  upon  it  goods  are  levied,  the  property  of  the 
goods  is  altered,  and  the  sheriff'  becomes  the  debtor  to  the  plaintiff'.  The  case  of 
Chrk  V.  Withers  [2  Ld.  Raym.  1075]  is  also  to  the  same  eff'ect.  That  case  is  as  follows : 
F.  Dives,  as  administrator  of  J.  Dives  recovered  £303  against  Clerk,  upon  a  bond  to 
his  intestate,  upon  judgment  by  default  in  the  Common  Pleas,  and  sued  out  a.  fi.  fa. 
tested  of  Trinity  Term,  1  Ann,  returnable  in  Michaelmas  Term,  directed  to  the 
sheriff's  of  London,  which  was  delivered  to  the  sheriff's  on  the  1st  August  in  tlie  same 
year,  who  on  the  same  1st  August  seized  goods  to  the  value.  F.  Dives,  [151]  the 
administrator  died  9th  September  following.  The  sheriff  returned  the  seizure  to  the 
value  sed  remanent,  etc.  pro  defectu  emptoruin.  On  tlie  29th  September,  the  sheriff' 
was  removed  and  another  put  in.  Defendant  Clerk  now  sued  out  a  sci.  fa.  against  the 
tiien  sheriff,  for  restitution  of  his  goods,  and  upon  demurrer,  judgment  was  given 
against  the  plaintiff'  in  the  Court  of  Common  Pleas,  and  he  then  brought  a  writ  of 
error  ;  and  now  the  case  having  been  twice  solemnly  argued  at  tlie  bar,  the  Court 
seriatim  affirmed  the  judgment.  Mr.  Justice  Gould  says,  "  the  execution  is  executed 
in  the  life  of  the  administrator,  and  the  sale,  namely,  the  formal  part  of  it  may  be  done 
liy  tlie  same  writ.  The  sheriff',  by  the  levying  the  goods  by  a.  fi.  fa.  as  he  seizes  the 
goods,  gets  a  property  in  them  against  all  persons,  and  may  have  trespass  against  tlie 
true  owner,  if  he  gets  them ;  and  so  lie  may  have  trover,  as  appears  in  Wilbraliam  v. 
Snow  [2  Saund.  47],  where  Chief  Justice  Kelynge  held,  that  he  gains  a  general 
property  ;  bul  all  the  rest  say,  that  it  was  only  a  special  property,  so  as  to  sell,  etc. 
This  is  not  like  the  case  put  before,  of  an  extent;  for  in, that  case  there  must  be  a 
liberate,  which  is  by  award  of  the  court."  Mr.  Justice  Powys  says,  "  this  execution 
is  so  far  completed,  that  it  is  a  vesting  of  the  property  in  the  sheriff.  The  selling  is 
but  a  formal  part  of  tlie  execution,  and  by  the  seizure  and  writ,  he  has  authority  to 
sell ;  and  the  venditioni  exponas  adds  not  to  his  authority,  but  is  to  spur  him  on  to 
sell."  And  Mr.  Justice  Powell  says,  "'  execution  is  an  entire  thing  ;  and,  tiierefore, 
where  a  sheriff"  levies  goods,  and  while  they  remain  in  his  hands  for  sale,  a  new  sheriff 
is  chosen,  he  who  begins  the  execution  shall  go  on  with  it  and  sell  the  goods,  and  not 
deliver  them  over  to-  tlie  new  sheriff',  who  is  the  officer  of  the  [152]  court.  The  reason 
is,  that  execution  is  one  entire  thing.  Year  Book,  34  Hen.  6,  pi.  36  ;  and,  there- 
fore, wliere  it  began  it  shall  end,  and  that  is  tlie  reason  that  a  supersedeas  after 
execution  begun  shall  not  supersede  it  upon  error,  because  it  is  an  execution  from 
the  first  levying  of  the  goods,  and  not  like  the  case  of  an  ertendi  facias,  because  the 
H.L.  VI.  873  28« 
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extent  is  only  a,  seizure  into  the  King's  hands,  and  there  must  be  another  award  of  the 
court,  namely,  a  liherate  to  deliver  them  over  to  the  plaintiff."  My  Holt,  Chief  Justice  : 
"  It  is  true,  after  he  has  seized  goods  to  the  value  of  the  debt,  tliough  he  be  out  of  office, 
yet  he  is  bound  tO'  make  sale  of  tlie  goods  and  to  make  a  return  ;  and  when  he  has 
made  a  return  O'f  the  seizure  of  the  goods,  and  that  tliey  remain  in  his  hands  for  want 
of  buying,  that  is  not  a  discharge  of  the  command  of  a  wi-it,  but  only  an  excuse  that 
he  has  not  the  money,  and  he  is  compellable  by  law  tO'  bring  it  in  ;  and  though  a 
venditioni  exponas  does  lie,  yet  a  distringas  is  the  proper  remedy  ;  and  there  are  two 
soits  of  distringiu  nuper  v  if  e  coin  item,  before  mentioned,  Year  Book,  34  Hen.  6.  pi. 
36.  The  one  a.  distringas  to  the  new  sheriff  to  distrain  tlie  old  one,  to  sell  the  goods 
and  bring  the  money  into  court ;  the  other  to  distrain  him  to  sell  et  denarios  inde 
provenientes,  to  deliver  to  the  new  sheriff  to  bring  intO'  court.  Now,  if  a  distringas 
lies  to  the  new  sheriff  to  compel  the  old  sheriff  to  sell,  that  shows  tbe  old  sheriff'  has  an 
authority  to  sell  by  virtue  of  the  former  writ ;  and  that  which  coiumands  the  new 
sheriff  to  distrain,  the  old  one  to  sell  and  bring  in  tlie  money,  is  the  most  usual, 
Rastell's  Entr.  164  ;  Thes.  Brev.  90.  Now  tlien,  since  the  sheriff  is  compellable  to>  sell, 
having  seized  the  goods,  what  should  hinder,  in  this  case,  tliat  he  should  not  sell, 
[153]  notwithstanding  the  plaintiff's  death  ;  for  the  writ  is  as  forcible  and  compell- 
able upon  him  to  levy  and  bring  in  the  money  as  if  the  plaintiff'  had  lived.  When  he 
seizes  the  goods  by  virtue  of  the  writ,  the  defendant  is  actually  discharged,  though 
they  are  not  sold,  for  tlje  plaintiff  must  depend  upon  his  execution,  and  rely  upon  tliat ; 
he  has  no  further  remedy  against  tlie  defendant,  but  altogether  against  tlie  sheriff. 
This  came  in  question  upon  an  ejectment  brought  by  an  administrator  de  bonis  non; 
and  it  was  held,  that  the  extent  was  void,  for  tlie  writ  was  abated,  and  no  matter 
whether  the  plaintiff'  died  before  the  return  of  the  seizure  or  after.  But  in  case  there 
be  no  act  of  the  court  to  be  done,  but  an  elegit  sued  out,  wliich  commands  the  sheriff 
to  deliver  the  lands  extended  to  the  party  ;  if,  there,  the  executor  or  administrator 
die  after  tlie  inquisition  and  before  the  delivery,  in  that  case  the  death  of  the  plaintiff' 
shall  not  avoid  the  execution  ;  and  that  appears  by  the  case  of  Harrison  v.  Bowden, 
though  not  so  very  plain."  If  he  dO'  not  sell  between  the  teste  and,  return  of  the 
distringas,  he  sliall  forfeit  issues  ;  and  after  goods  once  seized,  no  writ  of  error  or 
supersedeas  sliall  stay  the  sale.  In  W Uhrahatn  v.  Snow  [2  Saund.  47],  the  point  was, 
that  the  sheriff  may  maintain  trespass  or  trover  against  any  person  who  takes  away 
goods  which  he  has  seized  in  execution,  Mildmay  v.  Smith  [2  Saund.  .■?44] ;  and  by 
seizure  of  the  goods  in  execution,  the  sheriff  has  property  in  them,  so  that  he  ma.y  re- 
seize  them,  and  sell  when  he  is  out  of  office  as  before.  In  the  case  of  a  fi.  fa.  there  is 
no  further  act  to  be  done.  Although  the  terms  of  the  writ  direct  tJie  sheriff'  tO'  bring 
the  money  into  court  to  render  to  the  plaintiff',  it  is  not  necessary  he  should  do  so.  He 
not  only  may  pay  it  over  himself  to  the  plaintiff',  but  in  the  case  of  [154]  I'arlcinson 
V.  Guildford  [Cro.  Car.  539],  it  is  said,  an  action  of  debt  may  be  maintained  against 
him  or  his  executors  if  he  does  not  do  so  after  he  has  sold  the  goods.  It  is  true  that 
authorities  have  been  cited  on  the  other  side,  and  amongst  others.  The  King  v.  Fecl\ 
(Bunb.  8).  In  that  case  a  fi.  fa.  issued  out  of  the  Court  of  Common  Pleas  at  the  suit 
of  Roharts  v.  Peck,  which  was  tested  3d  of  April,  by  virtue  of  which  the  sheriff'  levied 
the  goods,  etc.  but  before  the  sale  thereof,  or  the  return  of  the  writ,  an  extent  came 
to  the  sheriff  at  the  suit  of  the  Crown,  to  levy  tlie  goods,  etc.  of  Peck,  teeted  2d  of 
May.  The  sheriff  returned  this  special  matter  on  the  fi.  fa.,  and  likewise  upon  the 
extent,  into  the  Court  of  Exchequer,  on  which  it  was  said,  that  Peck  had  possession  of 
the  goods  the  30th  of  April,  on  which  Mr.  A.  moved  to  quash  the  inquisition,  and  Mr. 
F.  moved  that  the  sheriff  might  amend  his  return.  Baron  Pryce.  was  for  quashing 
the  inquisition,  which  being  found  by  a  jury,  he  did  not  see  how  the  sheriff  could 
amend  it.  The  Lord  Chief  Baron  Bury  and  Baron  Montague  were  of  opinion  the 
sheriff  might  amend  his  return,  and  an  order  was  made  for  tliat  purpose,  which  was 
what  the  sheriff  wanted  to-  indemnify  him,  in  case  anj'thing  had  Ijeen  moved  against 
him  in  the  Common  Pleas  on  tlie  return  of  the  fi.  fa.  There  is  a.  note  in  that  case  in 
these  terms,  "  Take  notice,,  it  was  taken  for  granted,  that  tho'ugh  the  goods  were 
levied  by  virtue  of  the  fi.fa.thvee  days  before  the  teste  of  the  extent,  yet  there  was  no  bar 
to  the  Crown  ;  but  qti-ere,  if  tliey  had  been  sold,  for  then  execution  had  been  executed." 
Stringefellow's  case  has  alsO'  been  very  much  relied  upon  on  tliis  part  of  tlie  case,  as  an 
authority  on  the  part  of  the  Crown.     That  case  is  thus  reported  in  Dyer,  67  b.     [The 
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learned  judge  here  quoted  the  facts  of  that  case:]  "  and  it  was  [155]  holden  in  the 
Exchequer  for  law,  that  the  sheriff  should  be  amerced  if  he  would  not  amend  his 
return,  namely,  to  return  the  extent  into  the  Exchequer  for  the  service  of  the  King's 
debt ;  and  Justices  Hall  and  Brondey  were  of  the  same  opinion,  because  the  property 
of  the  goods  and  land  was  not  in  Stringefellow  before  deliveiy  to  him  by  the  writ  of 
liheiate."  The  distinction,  however,  lietween  that  case  and  the  case  of  a  fi.  fa.  has 
not  only  been  very  fully  pointed  out  in  the  opinions  of  some  of  tlie  judges  in  the  case 
of  Clerk  v.  Withers  [2  Ld.  Kaym.  1075],  above  cited;  but  is  also  very  pointedly 
observed  upon  by  Mr.  Baron  Wood,  in  the  case  now  in  judgment,  in  8  Price  '514.  It 
is,  that  the  extent  is  not  the  execution,  and  gives  no  authority  tO'  the  sheriff  tO'  sell  or 
deliver  over  to  tlie  party ;  it  merely  authorizes  tlie  sheriff  tO'  seize  the  projjerty,  but 
not  to  do  anj^thing  with  it  until  the  liberate  issues,  which  is  in  fact  the  execution. 
The  f.  fa.  commands  the  sheriff  to  make  the  money  of  the  goods.  No'  further  author- 
ity is  requisite  to  empower  the  sheriff"  to  sell  and  tO'  pay  the  money  over  to  the  plaintiff'. 
This  distinction  is  also  shown  in  Playne's  case,  in  Cro.  Eliz.  47.  "  A  lessee  for  years 
was  obliged  to  pay  his  rent.  In  debt  upon  it  he  pleaded  tliat  the  lessor  was  bound  in 
a  statute,  and  upon  that,  an  extendi  facias  was  awarded  to  seize  the  lands  and  tencr- 
ments  of  the  lessor  into  the  Queen's  hands,  which  was  executed  accordingly,  and  upon 
that  a.  liberate  was  awarded,  and  in  the  mean  time  between  the  extendi  facias  returned 
and  liberate  awarded,  the  rent  was  incurred,  for  which  he  was  chargeable  to  the 
Queen,  and  demands  judgment."  The  opinion  of  tlie  whole  Court  was  clear  to  the 
contrary.  Before  the  liberate  awarded  ni/iil  operatur,  for  he  remains  always  tenant 
to  the  lessor,  and  chargeable  toi  him  for  his  rent ;  and  the  writ  before  is  but  of 
form,  [156]  when  it  speaks  of  the  seisin  intO'  the  Queen's  hands,  for  it  is  never  seen 
that  lands  were  seized  upon  that  writ.  So  tliat  here,  upon  an  extendi  facias,  it  is 
clearly  held  that  nothing  was  divested  out  of  the  debtor  until  the  liberate.  In  Small- 
combe  V.  Gross,  1  Lord  Raym.  251,  which  has  been  cited  on  the  part  of  tlie  Crown, 
there  is  tlie  following  note.  "  In  this  case,  Mr.  Nortliey  said,  arffiiendxj,  that  it  is  the 
common  practice  at  this  day,  that  if  a  fi.  fa.  be  delivered,  and  the  goods  appraised 
and  sold,  and  the  writ  is  not  returned,  and  an  extent  for  the  King  comes  out  of 
the  Exchequer,  it  will  overreach  tlie  former  sale;  but,  per  curiam,  it  is  a  very 
dangerous  practice."  It  is,  however,  now  adniittec^,  that  the  sale  would  bar  tlie 
Crown  ;  and  I  only  mention  this  note  to  sliow  how  far  the  argument  has  in  earlier 
times  been  carried  in  support  of  the  alleged  rights  of  the  Crown.  A  passage  at  tlie 
end  of  the  case  of  The  Attorney-general  v.  Capell  [2  Show.  480],  was  also'  cited  on  the 
other  side,  viz.  "  extents  have  been  on  goods  actually  levied  by  virtue  of  a  fi.  fa.  and 
in  the  sheriff's  custody,  the  extent  coming  before  a  bill  of  sale  made,  so  as  the  property 
was  not  altered."  This  passage  does  not  appear  to  be  part  of  the  judgment  of  the 
Court  in  The  Attorney-general  v.  Capell,  in  which  the  question  was,  whether  the 
extent  was  too  late  coming  after  the  commission  of  bankruptcy  but  before  the  assign- 
ment. There  is  nothing  in  the  case  wanting,  or  in  any  way  calling  for  the  inference, 
which,  as  Mr.  Baron  Wood  says,  in  his  judgment,  is  a  mere  gratis  dictum  of  the  re- 
porter of  that  case. 

The  result  of  a  due  consideration  of  the  foregoing  cases  seems  to  me  to  be,  that 
the  property  is  altered,  and  the  Crown  barred  by  the  levy  under  the  /?.  fa.  It  is  not 
necessary  to  go  the  length  of  showing  that  [157]  the  sheriff  lias  tlie  general  property 
in  the  goods.  There  are  several  cases  which  show,  that  where  the  general  property 
remains  in  the  debtor,  yet  if  another  has  any  special  property  in  or  lien  upon  the 
goods,  the  Crown  shall  not  take  the  goods  but  subject  to  that  lien.  Thus,  an 
equitable  mortgage  which  binds  the  Crown,  and  against  which  the  Crown  is  entitled 
only  upon  satisfaction  of  the  lien  of  the  mortgagee  to  its  full  extent;  Casberd  v.  The 
Attorney-general  [6  Price  411] :  or  the  lien  of  a  factor,  who  has  accepted  bills  to  the 
amount  of  the  value  of  the  goods  consigned  to  him  ;  The  King  v.  Lee  [6  Price  369] : 
or  of  a  wharfinger,  on  the  goods  of  his  customer  in  his  possession  for  his  general 
balance,  which  has  been  decided  to  be  available  against  the  Crown,  7'he  King  v. 
Humphrey,  1  M'Cl.  and  Y.  173.  Mr.  West's  Treatise  on  Extents,  p.  98,  says,  the 
plaintiff  in  an  execution  may  be  said  to  have  an  interest  in  goods  which  have  been 
taken  under  his  execution,  the  goods  being  under  the  custody  of  the  law,  and  the 
sheriff  h.iving  the  special  property  in  tliem,  tlie  general  property  remaining  in  the 
defendant  under  the  execution.    But  it  is  said  that  that  rule  cannot  apply  to  the  case 

875 


I  CLAEK  &  FINNELLY  (JILES  V.  GROVER  [1832] 

in  question,  because  at  any  time  before  sale,  and  after  tlie  seizure,  the  debtor  may, 
by  payment  of  tlie  debt,  suspend  the  sale  and  stay  execution.  The  same  answer  would 
apply  to  the  case  of  the  factor,  wharfnger,  and  other  persons  above  named,  in  all 
which  the  debtor,  upon  payment  of  the  debt,  regains  the  property. 

If  the  decision  on  this  part  of  the  case  is  in  favour  of  the  plaintiff  in  error  the 
remaining  question  will  not  arise,  but  if  not,  I  aau  of  opinion  tJiat  the  stat.  33  Hen. 
cS,  c.  39,  s.  74,  abridge.s  tlie  prerogative  process  of  the  Crowii,  and  prevents  it  from 
taking  effect  in  tJiis  case,  the  King's  suit  not  having  been  taken  or  commenced,  or 
process  awarded  at  his  suit  before  [158]  judgment  on  the  fi.  fa.  The  following  are 
the  words  of  that  section  :  "  And  be  it  also  enacted  by  the  authority  aforesaid,  tliat 
if  any  suit  be  commenced  or  taken,  or  any  process  be  hereafter  awarded  for  the 
King,  for  tlie  recovery  of  any  of  the  King's  debts,  that  then  tlie  same  suit  and  process 
shall  be  preferred  before  tlie  suit  of  any  person  or  persons,  and  that  our  said 
sovereign  lord  the  King,  his  heirs  and  successors,  shall  have  first  execution,  so  tliat 
tlie  King's  suit  be  commenced  before  judgment  given  for  the  said  otlier  person  or 
persons."  Before  proceeding  to  the  further  consideration  of  this  part  of  the  case,  I 
should  call  your  Lordships'  attention  to  tlie  fact  tliat,  in  the  present  case,  so  far  from 
the  King's  suit  being  taken  or  commenced,  or  process  awarded  before  the  judgment 
was  given  for  the  otlier  person,  tlie  debt  was  not  due  to  the  King  but  to  the  debtor 
of  the  King's  debtor,  and  was  not  put  on  the  record  until  after  the  giving  the  judg- 
ment, tlie  issuing  of  the  fi.  fa.,  and  the  actual  seizure  of  the  goods  under  it.  In  tlie 
case  of  The  Attorney-general  v.  Andrew  [Hard.  23],  it  was  determined  by  all  the 
Court  that  tlie  statute  did  abridge  tlie  prerogative.  The  case  was.  Sir  William 
Harrison  acknowledged  two  judgments  in  debt  to  one  Andrew,  upon  bond,  and  was 
bound  to  one  Feilder  on  a  bond  bearing  date  before  tlie  judgments.  Feilder  assigned 
his  debt  to  the  King,  Andrew  takes  out  execution  upon  his  judgments,  viz.  two 
elegits ;  by  one  he  has  the  moiety,  by  the  other  the  otlier  moiety  of  Sir  W.  Harrison's 
lands  extended.  Then  process  issued  out  of  the  Exchequer  for  the  debt  assigned  to 
the  King,  and  tlie  principal  question  was,  whether  or  no  the  King  should  be  prefeiTed 
in  this  case?  After  argument,  the  Court,  in  Trinity  Term,  1656,  gave  judgment  for 
defendant.  Baron  Parker  said — "  The  King  has  many  prerogatives,  pro  bono 
])ublico,  but  in  the  case  in  question,  the  statute  33  [159]  Hen.  8,  abridges  the  pre- 
rogative, and  controls  the  common  law  ;  affirmative  statutes  do  not  alter  the  common 
law,  but  negative  statutes  do  ;  and  here  is  a  negative  implied,  see  Stringefellow's 
case,  in  Dyer,  67  b.  ;  also  Lassel's  case,  in  Dyer,  364."  Baron  Nicholas  agreed. 
"  before  the  statute  33  Hen.  8,  the  King  was  not  lx)und,  but  the  statute  has  made  an 
alteration,  though  it  sounds  in  the  affirmative,  for  it  enacts  a.  new  thing,  and  i-to 
quod  makes  a  condition  precedent  and  a  limitation."  He  then  refers  to  certain 
authorities,  as  showing  how  such  statutes  are  to  be  expounded,  and  that  the  clause 
would  else  be  idle.  Chief  Baron  Steel — "  the  subject's  title  is  prior  to  the  King's, 
and  is  executed  ;  the  words  of  the  statute  33  Hen.  8,  are  introductive,  Cecil's  case, 
7  Rep.  18  b.,  and  Stringefellow's  case,  are  unanswerable."  It  is  observable,  that 
although  so  much  stress  is  laid  on  Stringefellow's  case  on  the  part  of  the  Crown  on 
this  occasion.  Chief  Baron  Steel  and  Baron  Parker,  in  the  above  case  of  T/ie  Attorney- 
general  V.  Andrew  [Hard.  23],  cite  it  as  being  conclusive  in  favour  of  the  subject. 
The  case  of  Upponi  v.  Sunin'er,  2  Blacks.  1251,  1294,  is  precisely  the  same  as  the 
present.  Uppom,  the  plaintiff,  in  Easter  Terai,  17  Geo.  3,  recovered  a  judgment 
against  Cann  in  the  King's  Bench,  in  debt,  for  £1020  ;  and  on  the  16th  of  April  1777, 
sued  out  a  fi.  fa.  returnable  on  Monday  next  after  the  mon-ow  of  the  Ascension,  12th 
of  May  ;  a  warrant  on  which  was,  on  tlie  18th  of  April,  delivered  to  the  officer,  who 
on  the  same  day  took  the  goods,  and  kept  possession  of  the  same  by  virtue  of  the 
warrant.  On  tlie  24th  of  April,  before  any  sale  of  tlie  goods,  an  extent  was  sued  out. 
and  delivered  to  the  sheriff,  against  the  goods  of  Cann,  to  levy  £621  4s.  9d.,  a  debt 
to  the  King;  and  a  warrant  was  on  the  Monday  delivered  to  the  [160]  same  officer, 
who  then  had  the  goods  in  his  possession  under  the  former  warrant,  and  who  two 
days  after  had  the  goods  appraised,  and  on  the  30tli  of  April  took  an  inquisition  on 
the  extent,  the  plaintiff  Uppom's  attorney  attending  and  putting  in  his  claim.  The 
goods  were  sold  on  the  23d  of  May,  and  the  sheriff  being  called  upon  by  Uppom 
to  return  his  writ,  returned  tiulla  bona.  Wlien  the  cause  was  first  called  on.  the 
Plaintiff's  counsel  thought  they  could  not  support  tlieir  case,  and  accordingly  judg- 
ment was  given  without  argument.     It  was,  however,  afterwards  argued,  and  after 
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time  to  consider,  Mr.  Justice  (TOidd  delivered  the  uiianiinoiis  opinion  of  Chief  Justice 
De  Grey,  who  wivs  present  at  the  argument  himself,  and  Justices  Blackstone  and 
Nares,  that  in  tliis  case  tlie  extent  did  not  take  place  of  the  execution,  the  King's 
suit  being  commenced  after  tlie  judgment.  It  had  been  contended  in  argument  by 
Mr.  Serjeajit  Grose,  who  afterwards  was  one  of  the  judges,  and  agreed  with  the 
rest  of  tJie  court  in  tlie  judgment  in  Rorke  v.  Dayrell  [4  T.  R.  406],  tliat  tlie  statute 
33  Hen.  8.  [c.  39]  only  restricts  the  prerogative  in  the  particular  revenue  courts 
erected  by  and  mentioned  in  that  Act.  But  in  giving  judgment,  Mr.  Justice  Gould, 
after  stating  the  particular  parts  of  the  Act,  says,  about  seven  sections  only,  viz. 
sections  50,  74,  75,  76,  77,  78,  and  80,  contain  general  provisions,  extending  to  all 
the  King's  subjects,  and  are  applicable  to  all  the  King's  Courts,  as  well  as  to  the 
courts  of  revenue,  where  the  subject  of  them  falls  under  consideration.  Indeed, 
he  says,  it  would  have  been  absurd  to  have  one  law  prevail  in  the  King's  Bench  and 
Common  Pleas,  and  anotJier  in  the  Exchequer  and  Duchy,  with  regard  to  such 
questions  as  the  present,  the  priority  of  the  King's  debts  before  those  due  to  a 
subject.  Tlie  learned  Judge,  after  stating  the  74th  sec-[161]-tiou  of  the  Act,  says, 
■'  the  former  part  of  this  clause  is  declaratory  of  the  old  prerogative  law,  the  latter 
is  a  new  restriction  of  it,  so  that  it  shall  not  take  place  after  judgment  given  for  the 
subject."  Witli  respect  to  the  case,  Lechmere  v.  Thorowgood,  upon  which  so  much  has 
been  said,  he  said,  "  in  Lechmere  v.  Thorowgood,  it  appears  by  Comberbach,  123, 
and  3  Mod.  236  that  first  Herbert,  and  then  Holt,  were  clearly  of  opinion,  that  after 
execution  begun,  but  not  completed,  (and  of  course  after  judgment  signed,)  the 
King's  extent  came  too  late."  This  case  is  a  little  obscure  from  its  being  reported 
only  piecemeal,  and  in  different  books,  but  with  some  attention  it  will  be  fomnd  to 
be  clear  and  consistent;  by  reading  the  several  parts  of  it  in  order  of  time  as  they 
occur  ;  viz.  the  pleadings,  2  James  2,  2  Ventris,  156  :  first  argument,  4  James  2.  3 
Mod.  236  :  second  .argument  and  judgment,  1  William  and  Mary,  Comberbach,  123, 
1  Shower,  12;  and  a  subsequent  action  between  tlie  same  parties  in  efiect  in  the 
Common  Pleas,  viz.  Lechmere  v.  Toplady,  2  Vent.  169.  In  Tlie  Attoniey-general  v. 
Andrew,  Hardr.  23,  it  was  held  by  the  Court  of  Exchequer,  that  when  there  wius  a 
judgment  and  execution  by  elegit,  a  debt  of  the  King  prior  to  the  judgment,  but 
the  process  thereon  sued  out  after,  it  should  be  postponed  to  the  judgment.  And 
from  these  authorities  Lord  Chief  Baron  Comyns,  in  his  Digests,  collects  this  doctrine, 
that  if  execution  be  upon  a  judgment  against  the  debtor,  and  before  venditioni 
exponas,  an  extent  comes  at  the  King's  suit  (which  is  the  very  case  at  bar,)  those 
goods  cannot  be  taken  on  the  extent;  and  this  opinion  is  also  supported  by  The 
King  V.  Dickinson,  Parker,  262.  The  case  of  Tlie  King  v.  Dickinson  was  this  :  A.  was 
indebted  by  judgment  to  B.,  by  bond  to  C.  and  D.,  and  by  simple  [162]  contract  to  E., 
and  died.  E.  being  a  debtor  to  the  King  caused  the  debt  due  to  him  to  be  seized  into 
the  King's  hands,  and  upon  this  a  scire  facias  issued  against  Dickinson,  executor  of 
A.  :  and  before  the  return  of  it,  C  and  D.,  the  bond  creditors,  obtained  judgment  ;  and 
then  Dickinson  pleaded  to  the  sci.  fa.  the  prior  and  the  subsequent  judgment.  The 
Attdrney-general  demurred.  The  points  argued  in  Hilary  Term,  1691,  were  first, 
whether  the  subsequent  judgment  should  be  preferred  to  the  King's  debt,  for  it  was 
admitted  that  the  preceding  judgment  should  be  preferred.  The  second  is  un- 
necessary to  state.  This  case  was  adjourned  to  this  term  (Easter,  4  Wni.  and  Mary, 
1692,)  when  it  was  adjudged  for  the  King,  that  his  debt  should  be  preferred  before 
the  subsequent  judgment,  namely,  before  any  bond,  Hardres,  23  ;  but  a  precedent 
judfrment  should  be  preferred  before  it,  upon  tlie  words  of  the  26  s.  33  Hen.  8,  c.  39. 
"  So  always  that  tlie  King's  suit  be- taken  and  commenced,  or  process  awarded  for  .lie 
debt  of  the  King,  before  judgment  given  for  the  other  persons."  In  Rorke  v.  Doyrell, 
4  T.  R.  402,  the  Plaintifi',  sued  out  a  fi.  fa.  returnable  on  12th  January  1788. 
The  writ  was  delivered  on  the  7tli  January  to  the  slieriff,  who  on  the  8th  seized  the 
goods.  Before  tlie  sale,  namely,  on  tlie  11th,  a  writ  of  extent  issued  tested  on  that 
dav,  and  on  the  12th  it  was  delivered  to  the  sheriff,  who  acted  under  the  extent,  and 
returned  nulla  borui  to  tlie  ft.  fa.  The  case  was  argued  on  the  statute  of  the  33  Hen. 
8,  c.  39,  s.  74.  The  Court  were  unanimously  of  opinion  that  the  extent  came  too  late. 
Lord  Kenyoii  states — "  Where  the  King  and  a  subject  stand  in  equal  degree,  there 
is  no  doubt  luit  that  the  King's  prerogative  must  prevail,  and  therefore,  where  the 
property  of  the  goods  remain  in  the  [163]  King's  debtor  at  tlie  time,  and  an  execution 
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at  tlie  suit  of  tlie  Kiiifif  and  anotlier  at  the  instance  of  the  subject  are  sued  out,  the 
foruier  will  be  preferred.  On  this  principle  the  case  of  T/ie  King  v.  Cotton,  Parker, 
112,  proceeded  :  tliat  wa«  not  the  case  of  an  execution,  but  a  distress  ;  the  goods  taken 
were  in  ctistodia  /eg is,  as  a  pledge  to  answer  the  demand  of  the  landlord,  and  the 
property  in  the  goods  was  not  divested  out  of  the  tenant.  Now,  in  this  case,  the 
sheriff  had  actually  seized  the  goods  under  the  plaintiff's  writ  of  execution  ;  and  an 
execution  once  begun  shall  proceed  ;  it  shall  not  stop  on  the  issuing  a  eoniuiission 
of  bankrupt  against  the  debtor;  and  in  this  respect,  I  know  no  distinction  between 
the  case  of  the  Crown  and  tliat  of  a  subject.  As  to  the  stat.  .'53  Hen.  8,  c.  39,  s.  74, 
either  it  did  or  it  did  not  give  some  new  privilege  to  the  Crown.  If  the  counsel  for  the 
Crown  contend  that  it  did,  they  must  take  the  word  execution  as  referring  to  per- 
sonal chattels,  and  then  the  words  are  against  the  King,  because  here  there  was  a 
judgment  by  tlie  plaintiff.  If  it  did  not  introduce  some  new  benefit,  then  the  Crown 
must  be  referred  to  its  ancient  prerogative,  which  only  extends  to  the  case  I  stated 
at  first,  namely,  when  the  King  and  a  subject  stand  in  equal  degree,  and  the  property 
is  not  altered,  then  tlie  former  shall  prevail.  With  respect  to  what  is  supposed  to  have 
been  said  by  Lord  Miuisfield  in  Cooper  v.  C/iitty  [1  Bwn.  367],  of  Comberbach  having 
mistaken  Lord  Holt's  opinion  in  Lechmer^  v.  Thorougood  [3  Mod.  236],  it  is  as 
probable  that  the  report  of  that  observation  is  mis-stated."  Justice  Aslihurst  says, 
'■  The  case  of  V ppom  v.  Suiiin^i-  [2  W.  Bl.  1251,  1294]  certainly  underwent  a  great 
deal  of  consideration  before  it  was  decided  ;  all  the  prior  authorities  were  thoroughly 
examined  at  that  time.  [164]  Unless,  therefore,  it  could  be  shown  that  tlie  case 
proceeded  upon  wrong  principles,  it  oiught  to  govern  the  present.  The  words  of  the 
stat.  Hen.  8,  ai-e  clear  and  decisive,  that  the  King's  suit  shall  be  preferred  to  that  of 
any  other  person.  So  always  that  the  King's  suit  be  taken  or  commenced,  or  process 
awarded  before  judgment  be  given  for  tJie  said  otlier  persons.  Now  this  Act  of 
Parliament  gave  a  new  prerogative  to  the  King  in  various  instances  which  he  had  not 
had  before ;  by  that  he  is  enabled  to  issue  immediate  execution  in  cases  which  he  could 
not  before,  for  before  he  had  only  a  right  to  such  execution  when  the  debt  was  upon 
record.  And  .is  this  was  a  new  prei'ogative,  the  legislature  had  a  right  to  restrain 
him  :  and  they  have  in  express  terras  restrained  him  where  the  subject's  judgment  is 
prior  to  tlie  inception  of  the  King's  execution."  Mr.  Justice  Buller  says,  "  This  case 
arises  on  the  stat.  33  Hen.  8  [c.  39],  for  previous  to  that  Act  the  Crown  could  not 
issue  immediate  execution  on  a.  bond  debt.  Tliough  the  cases  that  have  already 
happened  on  this  statute  show  tliat  the  Act  is  not  to  be  confined  tO'  bond  debts  only, 
but  that  it  e:xtends  to  all  debts  and  executions.  It  is  so  stated,  in  express  terms,  by 
Lord  Coke,  in  Sir  T.  Cecil's  case,  7  Rep.  18  b.  If  this  Act  of  Parliament  be  restrictive 
on  the  Crown,  it  goes  a  great  way  to  determine  this  question,  for  if  it  be,  it  expressly  re- 
quires that  the  King's  suit  shall  be  commenced  before  judgment  is  given  for  the  sub- 
ject. Now  that  was  expressly  decided  in  the  case  of  Hardres,  where  the  whole  Court  were 
of  opinion,  that  the  statute  does  abridge  the  King's  prerogative.  And  there  Chief 
Baron  Steel  said,  '  the  subject's  title  is  prior  to  the  King's,  and  is  executed.'  On  this 
ground,  I  put  the  question  to  the  [165]  counsel  in  argument,  '  What  effect  a  judgment 
obtained  by  a  subject  would  have,  where  he  lay  by  till  the  King's  extent  was  executed.' 
I  am  inclined  to  think,  tliat  in  such  a  case  the  execution  by  a  subject  would  be 
postponed  :  but  it  is  not  necessary  to  decide  that  point  in  the  present  case.  As  to 
the  effect  of  the  statute  33  Hen.  8,  c.  39,  it  is  impossible  to  have  a  more  direct 
authority  for  the  restriction  on  the  King's  prerogative  than  in  7  Rep.  19  b.,  where  it 
is  said,  The  act  hath  given  a  benefit  and  advantage  to  the  King  :  first,  in  making 
evei-y  bond  made  to  the  King  in  nature  of  a  statute  sta.ple  ;  secondly,  in  giving 
remedy  to  the  King  himself  for  obligations  made  to  others  to  his  use  ;  tliirdly,  to 
recover  costs  and  damages  ;  fourthly,  in  suing  of  execution  for  all  his  debts  ;  fiftldy, 
in  charging  the  issue  in  tail,  and  the  heir  who  hath  the  land  of  tJie  gift  of  his 
ancestor  ;'  and,  therefore,  it  was  the  intent  of  the  Act,  to  gratify  the  subject,  that 
where  a  new  provision  was  made  for  the  levying  of  tlie  King's  debts  in  a  more 
speedy  and  beneficial  manner  than  the  King  had  liefore,  the  subject  also  should 
have  some  new  benefit  which  he  had  not  before.  Now  that  new  benefit  was,  to  give 
him  a  preference  in  cases  where  his  judgment  was  obtained  before  the  extent  of  the 
King  issued."  Mr.  Justice  Grose  says,  "  the  simple  question  is  this,  whether  the 
King's  right  of  issuing  an  extent  upon  a  bond,  supersedes  a  prior  judgment  of  a 
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subject.  If  the  Crown  have  such  a.  riglit,  it  must  arise  upon  tlie  statute  of  33  Hen.  8, 
c.  39,  s.  7-1: ;  .Gilb.  Hist.  Exeh.  165.  Now  the  words  of  tliis  chiuse  in  tlie  Act  are 
extremely  pointed  to  sliow,  tii-st,  what  the  King's  prerogative  was  before  ;  secondly, 
how  far  tiie  prerogative  was  intended  to  be  assisted  in  these  cases,  and  how 
far  to  be  limited.  But  it  is  said,  [166]  that  'execution  '  in  this  Act  was  intended  only  to 
affect  lands.  But  tliere  is  uo  reason  why  it  should  be  so  confined  ;  it  must  mean 
every  kind  of  execution  to  whicli  tJie  King  was  entitled  before  the  passing  of  this 
Act,  othei-wise  the  King  would  be  bound  in  cases  where  he  had  a  prerogative  before. 
Thus,  this  case  stands  on  the  words  of  tliis  statute.  The  authorities  also  are  decisive  ; 
first,  tlie  case  in  Hardres  is  veiy  pointed;  and  tliere  it  was  not  even  hinted  that 
execution  iu  tliis  Act  ought  to  be  confined  to  an  execution  against  land.  Then 
came  the  case  of  The  King  v.  Dickinson,  and  Lord  Chief  Baron  Comyns,  (2  Com. 
Dig.  538.  648;  G.  8;)  drew  tliis  conclusion  from  tJie  cases,  that,  if  execution  be 
upon  a  judgment  against  the  King's  debtor,  and  before  a  venditioni  exitonas,  an 
extent  comes  at  the  King's  suit  those  goods  cannot  be  taken  on  the  extent.  There^ 
fore  as  well  on  the  decisions  as  on  tlie  construction  of  tiie  statute  33  Hen.  8,  the 
plaintiff  is  entitled  to  recover."  After  the  decision  of  tliese  two  cases  ol  Uppvni  v. 
Sumner  [2  W.  Bl.  1251,  1294:],  and  Rorke  v.  Dayrell  [4  T.  R.  406],  come  the  case  of 
The  King  v.  Wells  and  Allnutt  [See  16  East  278],  in  tlie  Court  of  Excliequer,  which  as 
to  the  point  upon  which  the  Court  delivers  their  judgment,  for  there  was  another 
upon  which  the  case  might  have  been  put,  was  precisely  similar  to  the  present.  The 
Court  of  Exchequer  gave  judgment  for  tlie  Crown  ;  and  such  has  been  Uie  practice  of 
that  court  ever  since.  That  case,  however,  was  principally  founded  upon  tlie  case  of 
The  King  v.  Cotton  [Parker  112].  The  principle  on  which  that  case  was  decided, 
being  stated  in  the  judgment  of  the  Lord  Chief  Baron  in  The  King  v.  Wells  and 
Allnutt,  to  be,  that  if  the  King's  execution  bore  teste  before  tlie  property  was  altered, 
it  bound  that  property.  The  case,  however,  of  Tlie  King  v.  Cotton  arose  upon  a 
distress,  and  not  upon  an  execution,  which  I  apprehend,  and  it  is  so  stated  by 
Lord  [167]  Kenyon  in  his  judgment  of  Rorke  v.  Dayrell,  makes  a  material  differ- 
ence; the  sheriff',  in  the  case  of  seizure  under  an  execution,  having  in  my  judgment 
at  least  a  special  property  in  tlie  goods.  In  tlie  case  of  The  King  v.  Wells  and  Allnutt, 
the  Lord  Chief  Baron  relied  much  on  Stringefellow's  case  [Dyer  67  b.],  the  differ- 
ence between  which  and  tlie  present  case  I  have  already  pointed  out,  viz.  that  in 
that  case,  the  liberate  is  the  execution,  and  was  not  issued  until  after  the  issuing  of 
the  Crown  process.  The  question  was  afterwards  brought  before  the  King's  Bench, 
in  Thursion  v.  Mills,  (16  East.  254,)  and  twice  argued,  and  the  Court  were  prepared 
to  give  their  judgment;  but  on  tlie  day  on  which  it  was  to  have  been  given,  they 
suggested  a  doubt  as  to  the  form  of  the  action,  and  directed  a  third  argument  upon 
that  point  only,  upon  which  tliey  gave  their  judgment  against  the  plaintiff'.  Wiat 
the  judgment  was  which  tlie  Court  were  prepared  to  give  upon  the  general  question, 
it  is  impossible  to  say.  It  is  not  probable  tliat  it  was  in  favour  of  tlie  defendant,  or 
at  least  unanimously  so,  for  if  so,  they  would  probably  have  put  the  question  at  rest 
for  ever.  It  is  not  likely  tlie  Court  would  have  raised  another  question,  and  have 
given  their  judgment  upon  the  question  so  newly  raised.  With  respect  to  the 
observation  which  has  been  made,  that  if  the  statute  were  to  be  construed  literally, 
the  Crown  would  be  in  a  worse  situation  than  the  subject,  if  the  King's  suit  must  be 
commenced  before  judgment  given  for  tlie  subject;  for  then,  if  the  subject's  judg- 
ments be  first,  he  would  have  preference,  though  his  execution  were  last,  which  is 
not  the  case  even  between  subject  and  subject.  I  apprehend  the  true  answer  to  that 
observation  is,  what  was  suggested  by  Mr.  Justice  BuUer,  in  his  judgment  on  Rorke  v. 
Dayrell.  He  thought  it  unnecessary  to  decide  on  that  [168]  particular  case,  viz. 
that  in  case  of  a  laches  or  delay  on  tlie  part  of  the  subject,  his  execution  would  be 
postponed.  I  believe,  by  looking  to  tlie  writ  of  extent  itself,  it  will  appear  by  the 
terms  of  it  that  it  is  issued  by  virtue  of  this  statute.  Without  trespassing  further, 
therefore,  upon  your  Lordships'  time,  my  humble  answer  to  your  Lordships'  questions 
are,  first,  that  this  writ  of  extent  shall  not  be  executed  by  the  sheriff  by  extending 
the  same  goods,  seizing  them  into  tJie  King's  hands,  and  selling  them  to  satisfy  the 
Crown  debt,  without  regard  to  the  writ  of  fieri  fafias,  under  which  he  had  at  first 
reized  them  ;  and  secondly,  that  all  other  things  remaining  the  same,  it  makes  liO 
difference  whether  the  extent  was  in  chief  or  in  aid. 
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Mr.  Justice  Littledale  :  The  question  is,  whether  under  the  particular  ciroum- 
tances  of  this  case,  the  execution  of  the  Crown  or  tliat  of  the  subject  is  to  prevail. 
Connected  witli  these  questions,  the  case  of  I'pponi  v.  Stmiiner,  (2  Black.  1251.  1294,) 
came  before  the  Court  of  Common  Pleas  in  1779,  and  was  decided  against  the  Crown  ; 
Rorke  v.  Dayrdl,  (4  T.  R.  402,)  afterwards  came  before  the  Court  of  Kinp;'s  Bench, 
and  was  also  decided  against  the  Crown.  Then,  Tlie  King  v.  Wells  and  Allmitt, 
(16  East.  278,  n.)  came  before  the  Court  of  Excliequer,  and  was  decided  in  favour  :A 
the  Crown.  After  that,  Thurston  v.  MiHs,  (16  East.  254.)  came  before  the  Court  of 
King's  Bench,  in  order  to  have  the  question  settled  ;  but  after  hearing  the  case 
argued  twice  upon  the  principal  point,  it  went  off  on  a  point  of  form,  that  an  action 
for  money  had  and  received  would  not  lie,  and  therefore  the  question  remained  as  it 
was.  As  no  judgment  was  delivered,  it  is  immaterial  to  conjectuie  what  the  opinion 
of  the  judges  was.  After  these,  T/ie  King  v.  Sloper  wnd  Allen,  (6  Price,  [169]  114,) 
came  before  the  Court  of  Exchequer,  and  tlie  Court  there  acted  upon  the  case  of  The 
King  v.  Wells  wnd  Allnutt,  in  favour  of  the  Crown.  In  this  case  an  information  in 
the  nature  of  an  action  for  a  false  return  was  filed,  and  after  judgment  for  the  Crown 
in  the  Court  of  Exchequer,  the  Court  of  Error,  when  it  had  been  twice  argued, 
determiined  that  an  information  for  a  false  return  would  not  lie,  a&  the  return  was 
true  in  fact  though  false  in  law.  In  giving  my  opinion,  I  shall  not  consider  whether 
the  judges  on  these  occasions  were  more  or  less  competent  to  decide  them,  from  having 
filled  one  situation  or  another,  or  whether  any  of  them  laid  too  much  or  too  little 
stress  upon  former  authorities ;  such  a  discussion  would  protract  the  case  into  a  verv 
great  length,  without  any  beneficial  result.  The  present  case  is  brought  forward  to 
settle  the  law  where  there  have  been  contrary  decisions ;  and  I  shall  consider  the  case 
as  it  would  have  stood  if  none  of  these  later  cases  had  occurred.  In  ascertaining 
what  is  the  King's  prerogative,  two  questions  arise ;  first,  as  to  its  extent  indepen- 
dently of  the  statute  33  Hen.  8,  c.  39  ;  and  secondly,  upon  the  effect  of  that  statute. 
The  Crown,  by  its  prerogative,  has  some  privileges  and  advantages  by  the  Common 
Law  beyond  what  a  subject  has,  and  a  reason  for  this  is  given  in  Gilbert's  History  of 
tlie  Exchequer,  p.  90 ;  "  because  the  public  ought  to  be  preferred  to  private  property, 
and  the  rather  because  the  King  is  supposed  by  public  business  not  to  be  able  to  take 
care  of  every  private  affair  relating  tO'  his  revenue;  and  therefore,  no  time  occurs  to 
the  King,  and  if  he  was  to  be  prevented  of  his  execution  by  another  person  coming 
in  before  him,  laches  must  be  imputed  to  him,  which  the  law  does  not  allow."  And 
in  Co.  Lift.  131  b..  Lord  Coke  gives,  as  a  reason,  "  that  thesaurus  regis  [170]  est  funda- 
inentum  belli  et  firmanientuni  paci-s."  And  there  is  no  doubt,  that  where  the  King 
and  subject  stand  in  an  equal  degree,  the  King's  prerogative  must  prevail.  One  of 
the  advantages  which  the  King  had  was,  by  giving  protection  to  his  debtor,  that  he 
might  not  be  sued  or  attached  till  he  paid  the  King's  debt.  But  inconvenience  being 
felt  from  it,  it  was  enacted  by  25  Ed.  3,  c.  19,  "  That  notwithstanding  such  protection':, 
the  parties  which  have  actions  against  their  debtors  shall  be  answered  in  the  Kings 
Court  by  their  debtors,  and  if  judgment  be  thereupon  given  for  the  plaintiff  as 
demandant,  the  execution  of  the  same  judgment  shall  be  put  in  suspense  till  ijrce 
be  made  to  the  King  for  his  debt;  and  if  the  creditors  will  undertake  for  the  King's 
debt,  they  shall  be  thereuntO'  received  and  shall  have  execution  against  the  debtors 
of  tlie  debt  due  adjudged  to  them,  and  also  shall  recover  against  them  as  much  as 
they  shall  pay  to  the  King  for  them."  No  question  can  arise  upon  this  Act  of  P.arlia- 
merit,  because  it  only  applies  to  those  cases  where  protection  had  been  granted  to  the 
King's  debtors,  which  has  not  been  done  here;  and  indeed,  it  apears  from  Co.  Litt. 
131  b.,  that  these  protections  are  now  entirely  fallen  out  of  use. 

On  the  part  of  the  Crown  it  is  contended,  that  the  King,  by  his  prerogative,  has 
a  right  to  be  first  served  and  paid  by  his  debtors,  provided  his  process  issues  at  any 
time  before  tliere  is  a  complete  divesting  of  the  property  out  of  the  debtor.  And  that, 
although  upon  the  seizure  by  the  sheriff  under  an  execution,  there  is  a  special  property 
vested  in  him,  yet  that  the  general  property  remains  in  the  debtor  till  there  is  an 
absolute  alteration,  which  can  only  be  by  sale.  Tliis  extent  of  prerogative  is  denied 
by  the  judgment  creditor,  and  he  says,  that  upon  the  seizure  by  the  sheriff,  the  pro- 
perty [171]  is  divested  out  of  the  debtor  ;  and  whether  it  be  sO'  or  not,  yet  that  the 
execution  is  executed  by  the  seizure,  and  that  the  Crown  process  comes  too  late. 

The  first  case  in  the  order  of  time  relied  on  by  the  Crown,  is  that  of  i^tringefellow 
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V.  Broirnesoppe,  (Dyer,  67  b.),  which  as  it  hns  been  already  stated,  it  is  not  necetisary 
for  me  to  jro' through  ajrain.  The  same  case  is  also  to  be  found  in  UoU  Abr.  528,  tit. 
Prerogative  de  Roy.  Some  doubt  seems  to  have  been  expressed  at  the  time  a.s  to  the 
propriety  of  the  decision,  but  assuming  it  to  be  right,  I  do  not  think  it  trenches  on  the 
grounds  on  which  I  form  my  opinion,  because  tliat  was  an  extendi  facias  on  a  statute 
staple,  under  which  the  goods  are  by  a  writ  directed  to  be  seized  into  the  hands  of  the 
Crown  ;  and  after  tliat  is  done  and  so  returned  by  the  sheriff,  another  writ  called  a 
liberate  issues,  demanding  the  sheriff  to  deliver  them  to  tlie  creditor  to  Ijold  until 
he  shall  be  satisfied  liis  demand.  The  property  therefore  does  not  pass  out  of  the 
debtor  till  tlie  liberate,  and  the  execution  cannot  be  considered  as  executed  till  the 
liberate  is  executed.  And  in  Blayne's  (Cro.  Eliz.  47)  case,  wiiere  a  question  arose, 
wliether  a  lessee  was  liable  for  rent  incurred  before  the  time  of  a  writ  of  extendi 
facias  and  a  liberate,  it  was  held,  that  before  a,  liberate  awarded,  nihil  operatitr,  and 
the  writ  ol  extendi  facias  is  but  of  form  when  it  speaks  of  seizing  into  the  (.^Uieen's 
hands,  for  it  never  wa,s  seen  that  lands  were  seized  upon  that  writ.  T/ie  King  v. 
Andrew,  (Hardr.  23),  is  relied  upo^n  on  the  part  od"  tiie  Crown,  for  what  Chief  Baron 
Steel  gives  as  tlie  reason  of  his  judgment  against  the  Crown,  tliat  tlie  title  of  the 
subject  was  prior  to  tliat  of  the  King,  and  was  executed.  Whatever  effect  that  opinion 
of  Chief  Baron  Steel  may  have  upon  the  statute  'i'i  Hen.  8,  it  can  have  none  to  support 
the  [172]  doctrine  of  prerogative  contended  for  on  the  part  of  the  Crown,  Ijecause  as 
the  title  of  the  subject  was  complete  on  the  delivery  of  the  land  on  the  eligit,  the 
question  of  prerogative  could  not  arise.  The  case  of  Siiudlconibe  v.  Crwss  and 
Bucli-ingham,  (1  Ld.  Raym.  275  ;  1  Salk.  320;  5  Mod.  376,  and  in  other  books,)  has 
also  been  mentioned.  That  arose  on  two  writs  of  fieri  facias,  at  the  suit  of  different 
creditors,  delivered  to  the  sheriff  on  the  same  day,  and  he  executed  the  last  the  first, 
and  therefore  proves  nothing  as  to  the  point,  of  prerogative.  And  as  to  any  question 
arising,  wliether  the  execution  was  executed,  it  is  to  be  observed,  that  there  was  no 
seizure  under  the  first  writ.  In  the  report  of  5  Mod.  Shower  says,  in  argument  as  to 
the  prerogative,  '"  that  if  the  King's  writ  of  extent  came  out  after  execution,  yet  the 
execution  is  superseded,  and  the  King's  extent  shall  take  up  the  goods  :  but  if  tlie  sheriff' 
had  sold  the  goods  b}'  bill  of  sale,  etc.  the  property  is  altered  and  shall  not  be  divested 
by  tJie  King's  writ."  This  does  not  reach  the  point  under  consideration,  for  he  does 
not  state  at  what  stage  of  the  execution  the  King's  extent  is  supposed  to  come  in,  and 
if  it  did  bear  upon  tlie  point,  it  is  only  the  statement  of  counsel.  In  Sir  Edirard. 
Cook's  case,  (2  Roll's  Rep.  294.)  Mr.  Justice  Doddridge  says,  in  pa.ge  296,  "  If  a 
writ  comes  for  the  King  before  tlie  execution  is  finished,  the  King  shall  be  preferred, 
as  is  to  be  seen  in  the  case  of  Broirnesoppe,  in  4  and  5  M."  [Dyer  67  ft.]  But  the 
question  is,  when  in  point  of  law  the  execution  is  finished,  and  as  he  takes  his 
authority  from  Broirnesoppe' s  case,  his  opinion  carries  it  no  further  than  that  case; 
Chief  Justice  Hobart,  in  p.  299,  of  the  same  case,  says,  "  it  is  certain  that  where  a  man 
is  debtor  to  the  King,  the  King  shall  never  lose  his  debt  but  where  there  is  nothing 
to  satisfy  [173]  him."  This  expression  of  Hobart  does  not,  however,  advance  the 
point  contended  for  by  the  Crown,  for  nobody  could  have  a,ny  doubt  about  that. 
The  Attorney-general  v.  Capell,  (2  vShow.  480,)  was  a  question  between  tlie  Crown  and 
tlie  assignees  of  a  bankrupt,  and  in  the  conclusion  of  tlie  case  it  is  said,  ''  Extents  have 
been  lield  good,  that  have  been  made  upon  goods  actually  le^•ied  by  virtue  of  a  fieri 
facias  and  in  the  sheriff's  custody,  the  extent  coming  before  bill  of  sale  made,  so  as 
the  property  was  not  altered."  As  far  as  that  statement  goes,  it  is  in  point  for  the 
Crown,  but  it  does  not  appear  how  that  statement  came  to  be  introduced.  Sir  Bar- 
tholomew Shower  argued  the  case  a,s  counsel  for  the  assignees,  and  after  his  argument, 
he  says,  that  it  was  answered,  etc.  etc.,  by  which  I  understand,  that  it  was  answered 
by  the  counsel  for  the  Crown.  Then  a  case  in  tlie  Exchequer  is  cited,  and  then  at  the 
end  of  the  case,  the  statement  above  mentioned  is  added  ;  and  which,  therefore,  I  pre- 
sume, was  added  by  the  counsel  for  the  Crown  by  way  of  illustration  ;  and  if  so,  it  is 
only  the  statement  of  counsel.  Tlie  King  v.  Cotton,  (Parker,  112,)  is  also  i-elied 
upon,  as  in  favour  of  the  Crown  ;  but  that  was  a  case  of  a  distress  for  rent,  which  had 
been  seized  and  appraised  before  the  extent  came  in,  but  there  is  a  great  difference 
between  a  distress  and  an  execution.  Chief  Baron  Parker,  in  p.  121,  says,  that  "  a 
distrainor  neitlier  gains  a  general  nor  a  special  property,  nor  even  possession  in  the 
cattle  or  the  things  distrained.     He  cannot  maintain  trover  or  trespass,  for  they  are  in 
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the  custody  of  the  law  by  the  act  of  the  distrainor,  and  not  by  the  act  of  the  party 
distrained  upon."  In  p.  125,  he  says,  "  Though  a  sheriff  may  maintain  trespass  or 
trover  for  goods  taken  in  execution  by  him  against  a  wrong-doer,  beca,use  he  is 
answerable  over  for  the  [174]  value,  yet  goods  so  taken  in  execution  remaining  unsold 
are  liable  to  seizure  upon  an  extent."  This  opinion  of  Chief  Baron  Parker  is  in  point 
for  the  Ci-own,  and  though  it  was  not  upon  the  question  in  the  case,  yet  it  is  illustrative 
of  it.  and  is  certainly  entitled  to  great  attention.  T/ie  King  v.  Feck  (Bunbury,  8,) 
is  in  point  for  the  Crown,  if  it  can  be  relied  upon.  That  was  a  question,  whether 
the  sheriff  should  amend  his  return,  and  upon  an  order  being  made  it  appears  to 
have  been  wliat  the  sheriff  wanted.  At  the  end  of  the  case  there  is  a  N.  B.  "  it  was 
taken  for  granted,  that  though  the  goods  were  levied  by  virtue  of  the  fieri  facias  three 
days  before  the  teste  of  the  writ  of  extent,  yet  that  was  no  bar  to  the  Crown,  but, 
quaere,  if  they  had  been  sold,  for  then  execution  had  been  executed."  If  tlie  last 
reason  be  the  only  one  that  can  be  adduced,  I  think  it  cannot  be  supported,  as  I 
think  the  execution  is  executed  by  the  seizure  under  the  fieri  facias.  What  is  said  in 
Cliief  Baron  Gilbert's  History  of  the  Exchequer,  p.  89,  may  also>  be  cited  for  the 
Crown.  He  says,  "  but  goods  were  bound  at  Common  Law  from  the  teste  of  the  writ, 
whether  it  was  a  levari  or  a  fieri  facias,  because  otherwise  the  debtors  by  alienation 
of  the  chattels  might  disappoint  tlie  executions  of  tlieir  lords,  wlio  having  by  their 
process  a  right  to  distrain  goods,  there  arose  a  lien  on  tJiose  goods  from  the  time  the 
levari  was  taken  out,  and  the  King's  prerogative  could  not  be  less  than  the  right  of 
the  subject,  and  therefore  bound  the  goods  from  the  test©  of  the  writ  :  but  this  was 
found  inconvenient,  and  therefore  by  29  Car.  2,  c.  3,  no  execution  shall  bind  the  pro- 
perty of  goods  but  from  the  time  of  the  delivery  of  tlie  writ  to  tlie  sheriffs  ;  "  but  this 
Act  seems  not  to  extend  to  the  King,  for  an  extent  of  a  later  teste  supersedes  an 
execution  [175]  of  the  goods  by  a,  former  writ,  because,  by  the  King's  prerogative  at 
Common  Law,  if  there  had  been  an  execution  at  the  subject's  suit  and  afterwards  an 
extent,  the  execution  was  superseded  till  the  extent  was  executed,  because  the  public 
ought  to  be  preferred  to'  private  property,  and  the  rather  because  the  King  is  supposed 
by  public  business  not  to  be  able  to  take  care  of  every  private  affair  relating  to  his 
revenue,  and  therefore  nO'  time  occurs  to  the  King  ;  and  if  he  was  tO'  be  prevented 
from  his  execution  by  another  person  coming  in  before  him,  laches  must  be  imputed 
to  him,  which  the  law  does  not  allow,  and  since  the  King  is  preferred  in  the  execution, 
therefore  an  executor  is  obliged  by  the  law  tO'  pay  the  King's  debt  on  record,  before 
a  debt  on  record  to  a  subject.  Where  tlie  Chief  Baron  is,  as  alx)ve,  speaking  of  the 
King's  prerogative  a,s  to  priority  of  execution,  it  does  not  appear  what  particular 
circumstances  of  the  subject's  executiou  he  alludes  to.  He  afterwards  goes  on  to 
point  out  instances  where  tlie  King's  extent  shall  be  pieferred  though  tlie  subject's 
execution  is  running  at  tlie  same  time ;  but  they  appear  to  apply  to  ca.ses  of  tlie 
subject's  execution  on  a  statute  staple,  as  to  which  UO'  doubt  can  be  entertained  but 
that  it  is  not  complete  till  the  liberate.  The  expression  of  Lord  Mansfield,  that  no 
inception  of  an  execution  shall  bar  the  Crown,  is  also  relied  upon  for  the  Crown  ;  but 
the  question  is,  what  is  an  inception  of  an  execution,  and  whether  this  execution  has 
not  gone  beyond  an  inception,  and  whether  the  execution  is  not  executed. 

These  appear  to  be  the  principal  authorities  for  the  Crown  as  to  the  general 
extent  of  the  prerogative,  independent  of  the  statute  Hen.  8.  There  can  be  no  doubt 
but  the  property  is  partially  divested  out  of  the  debtor,  and  up  to  the  extent  of  en- 
abling the  sheriff  to  [176]  carry  the  writ  into  effect  he  has  a  special  pi-operty  in  the 
goods;  and  so  far  the  property  is  changed,  and  the  sheriff'  may  maintain  either 
trespass  or  trover  against  persons  who  take  the  goods  from  him  without  lawful  excuse, 
as  appears  by  the  cases  Tyrrel  v.  Bash  (Cro.  Eliz.  639),  W ilhraham  v.  Snoir  (2  Saund. 
47),  and  is  taken  for  granted  in  Clerk  v.  Withers  [1  Salk.  322,  323],  to  which  I  shall 
presently  refer,  and  in  The  King  v.  Cotton  [Parker,  112],  already  cited.  The  pro- 
perty is  not  vested  in  the  creditor,  though  the  contrary  is  laid  down  in  some  cases, 
because  the  sheriff  is  not  to  deliver  the  goods  to  the  plaintiff' ;  he  is  to  make  of  the 
goods  the  sum  recovered  by  the  judgment,  and  which  sum  is  to  be  paid  to  the  plain- 
tiff, who,  by  the  mere  seizure,  has  nothing  to  do  with  the  goods  ;  and,  in  that  respect 
a  fieri  facias  differs  from  an  elegit,  where  the  sheriff  is  to  deliver  goods,  as  well  as 
lands,  to  the  plaintiff  at  a  reasonable  price.  But  I  think  that  the  property  is  not 
wholly  divested  out  of  the  defendant  by  the  act  of  seizure,  because  if  a  second  execu- 
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tion  coine  in  before  sale  under  the  first,  the  sheriff  may  seize  under  that,  wlxiuh  he 
could  not  do  if  the  property  were  wholly  out  of  the  debtor  ;  and  so,  if  upon  a  writ  of 
/iei'i  farms  the  sheriff  has  sold  as  much  as  will  satisfy  the  first  writ,  and  he  continues 
to  go  on  and  sell  other  goods,  the  debtor  may  have  an  action  of  trover  against  the 
sheriff  for  such  sale,  as  appears  by  the  case  of  Stead  v.  Gascuigii^  (8  Taunt.  527). 
And  so  also  the  debtor  may,  I  apprehend,  maintain  trover  against  tlie  sheriff  in  case 
of  his  selling  after  the  ilelitor  has  tendered  him  the  amount  of  the  money  to  be  levied 
under  the  writ,  vide  The  King  v.  Bird  (2  Show.  87).  The  Crown  contends  that  as  it 
is  only  a  special  property  which  is  divested  out  of  the  debtor,  and  the  general  pro- 
perty remains  in  him,  the  execution  of  the  Crown  is  to  [177]  attach  upon  the  whole 
property,  as  much  as  if  there  had  been  no  special  jiroperty  divested.  But  I  do  not 
assent  to  that,  and  I  think  that  the  execution  of  the  Crown  cannot  have  any  greater 
eft'ect  upon  the  property  which  remains  in  the  debtor  than  the  execution  of  a  private 
individual  upon  it. 

It  will  be  proper  to  see  what  is  the  effect  of  the  seizure  ;  whether  it  constitutes  a 
change  of  property  or  not  in  case  of  other  confficting  creditors  ;  whether  under  execu- 
tions, or  commission  of  bankrupts,  or  otherwise;  and  I  think  that,  generally  speak- 
ing, as  between  subject  and  subject,  the  execution  is  executed  by  the  mere  act  of 
seizure,  and  as  the  execution  is  begun  the  sale  cannot  be  stopped  by  any  subsequent 
proceedings.  It  is  so  in  case  of  a  writ  of  error,  which  operates  as  a  supersedeas  from 
the  time  of  the  allowance  of  the  writ  of  error.  If  it  be  allowed  before  the  goods  are 
seized,  it  operates  as  a  supersedeas.  This  point  was  completely  settled  in  the  case  of 
Menfon  v.  Sfevenn,  (Willes,  271)  :  and  Cliief  Justice  Willes  enumerated  several  cases 
on  the  subject,  whicli  I  shall  here  state  from  his  judgment  in  the  case  of  Charter  v. 
I'eeter.  40  Eliz.  Cm.  Eliz.  597,  in  the  King's  Bench:  it  was  this:  a  fieri  farian  was 
awarded,  by  virtue  whereof  the  sheriff'  took  the  defendant's  goods,  and  before  sale 
tiie  record  was  removed  into  the  Exchequer  Chamber  by  writ  of  error,  and  a  super- 
sedeas awarded.  The  sheriff'  returned  a  seizure  of  the  goods,  and  that  they  remained 
in  his  hands,  pro  defectii  eiiiptonim  :  a  restriction  was  prayed,  but  denied,  and  it 
was  holden,  per  totam  ruriaiii.  that  as  the  sheriff  had  begun  the  execution  regularly, 
he  must  complete  it  as  far  as  he  had  gone,  and  a  venditioni  exponas  was  awarded  to 
perfect  it.  It  is  there  said  it  was  so  held  in  the  case  of  Sir  Miles  Corbet  v.  Rookwood. 
."59  Eliz.,  though  the  record  was  removed  by  [178]  a.  writ  of  error  ;  and  in  Dyer,  98,  a., 
99,  b.,  there  is  a  case  exactly  to  the  same  purpose.  In  Moore,  542,  Hilary,  40  Eliz., 
if  the  sheriff  take  goods  in  execution  under  a  /?.  fa.,  and  has  them  in  his  hands  not 
sold,  and  then  a  supersedeas  comes  to  the  slieriff,  yet  he  shall  not  deliver  the  goods, 
but  shall  proceed  to  the  sale  of  them,  because  the  beginning  of  the  execution  was 
before  the  supersedeas  delivered,  and  the  execution  being  entire,  shall  not  be  divided. 
In  Pocock  V.  Honeyman  (Yelv.  6),  a  writ  of  error  and  supersedeas  to  the  sheriff  after 
a  fi.  fa.,  he  shall  proceed  to  the  sale  of  the  goods  which  he  has  levied  before  the  super- 
sedeas, but  shall  levy  no  more,  per  totain-  curiam.  In  the  case  of  Baker  v.  Bulstrode 
(1  Vent.  255),  it  was  held,  that  if,  before  the  writ  of  error,  the  sheriff'  returns  fieri  feci 
et  non  inveni  emptnrex,  the  execution  is  not  to  be  undone.  And  in  the  case  of  Clerk 
V.  Withers  (1  Salk.  322,  .'523),  it  is  said,  that  the  execution  is  one  entire  thing,  and  is 
not  to  be  superseded  after  it  is  begun.  The  only  case  to  the  contrary  is  in  2  Roll. 
Abr.  491,  where  it  was  said,  that  if  the  supersedeas  comes  before  the  sale,  the  goods 
shall  not  be  sold,  because  (as  it  is  said  there)  the  property  is  not  altered  by  the 
seizure  :  which  reason  not  being  a  true  one.  Chief  Justice  Willes  says,  I  give  no  credit 
to  this  case.  Now,  from  the  determination  above  cited,  it  appears  that  the  execution 
is  considered  as  executed  by  the  seizure  under  the  fieri  facias;  and  though  the  writ 
of  supersedeas  forbids  the  sheriff  from  executing  any  process  of  execution,  lie  may, 
nevertheless,  proceed  to  sell  goods  already  seized. 

I  shall  now  state  other  cases  in  whicli  it  appears  to  be  considered  that  the  execu- 
tion is  complete  by  the  seizure  under  the  fieri  facias.  Lechmere  v.  I'hnrovgood  and 
another,  sheriff's  of  London  (3  Mod.  236),  was  an  action  of  trespass  bv  the  assignees 
of  a  bank-[179]-rupt,  for  taking  their  goods.  On  a  special  verdict,  it  was  stated 
that  one  Toplady,  on  the  28th  of  April,  became  bankrupt,  against  whom  a  judgment 
was  formerly  obtained.  The  judgment  creditor  sued  out  a  /?.  fa.  and  the  sheriffs. 
on  the  29th  of  April,  seized  the  goods  of  Toplady.  After  the  seizure,  and  before  any 
venditiond  e.rpmias.  that  is,  on  the  4th  of  May,  an  extent  issued  against  two  persons 
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who  were  indebted  to  tlie  King,  and  by  inquisition  Toplady  was  found  indebted  to 
them,  whereupon  parcel  of  goods  were  seized  by  the  sheriffs  upon  the  extent,  and 
sold  ;  but  before  tlie  sale,  or  any  execution  of  the  Exchequer  process,  a  commission  of 
bankrupt  issued  against  Toplady,  and  the  commissioners,  on  the  2d  of  June,  assigned 
the  goods  to  the  jilaintiif.  The  question  was,  whetiier  the  extent  did  not  come  too 
late,  and  it  was  held  it  did  ;  or  whether  the  fi.  fa.  was  well  executed,  so  that  the  assig- 
nees of  the  bankrupt's  estate  could  have  a  title  to  those  goods  which  were  taken  before 
in  execution,  and  so  in  fiisf-odia  legis,  and  it  was  held  they  had  no  title.  The  same 
case  is  reported  in  1  Shower,  12  ;  and  it  is  said  in  a  note  in  Shower,  that  it  was  de- 
cided entirely  with  reference  to  the  liability  of  the  officers.  It  is  also  reported  in 
Comberbach,  12.3  ;  and  Lord  Holt  there  says,  "  that  the  property  of  tlie  goods  is  vested 
by  the  delivery  of  the  peri  fa-cias,  and  the  e.\tent  afterwards  for  the  King  conies  too 
late,  and  that  on  the  statute  of  frauds  and  perjuries."  The  reason  given  is  not  a 
correct  one.  It  is  most  likely  a  mistake  of  the  reporter  ;  and  taking  into  considera- 
tion the  whole  of  the  various  reports  of  this  case  of  Lechviere  v.  Thorowgoud,  I  do  not 
consider  it  as  having  decided  this  precise  point,  but  only  as  showing  a  general  opinion 
of  the  judges  of  that  day,  that  the  extent  of  the  Crown  should  not  be  preferred  to  that 
of  the  subject  in  a  case  [180]  like  the  present.  Clerk  v.  WMifrs,  though  it  does  not 
relate  to  an  extent,  yet  it  shows  in  what  light  the  seizure  under  a  /?.  fa.  is  considered, 
and  that  the  execution  is  thereby  in  effect  considered  to  be  executed.  It  is  reported 
also  in  6  Mod.  290,  2  Lord  Rayin.  1072,  1  Salk.  322.  That  was  a  writ  of  error  on  a 
judgment  in  the  Court  of  Common  Pleas  upon  a  sci/re  facias,  by  Clerk  against  the 
defendant,  sheriff  of  Middlesex.  The  case  appeared  to  be.  that  one  Dives,  as  adminis- 
trator of  J.  S.,  had  recovered  a  judgment  for  £304  against  Clerk,  and  sued  out  a 
fi.  fa.  directed  to  the  defendant,  sheriff  of  Middlesex  ;  and  upon  that  writ  the  defend- 
ant returned  that  he  had  seized  goods  to  the  value  of  the  debt,  and  that  they  remained 
in  his  hands  for  want  of  buyers.  Afterwards,  and  before  the  goods  were  sold.  Dives 
died,  and  Clerk  sued  out  this  scire  facias  to  the  defendant  to  show  cause  why  the 
goods  should  not  be  restored  to  him,  supposing,  that  now  that  Dives  was  dead,  there 
was  nobody  could  have  the  fruits  of  execution  ;  and  upon  demurrer  to  this  writ  judg- 
ment was  given  for  the  defendant  in  the  Common  Pleas.  The  point  determined  is, 
that  the  death  of  a  party,  who  has  sued  out  a  fieri  facias  after  the  seizure  of  goods, 
but  before  the  sale  of  them,  will  not  abate  the  execution,  or  entitle  the  party  against 
whom  the  execution  was  sued  out,  to  a  restitution.  In  Lord  Raymond,  Lord  Holt 
says,  "  After  seizure  of  the  goods  there  is  nothing  to  be  done  by  the  sheriff  but  to 
bring  the  money  into  Court ;  "  and  Mr.  Justice  Gould  says,  "  The  substantial  part  of 
the  execution  is  executed  in  the  lifetime  of  the  executor,  and  there  is  nothing  wanted 
to  complete  it  but  the  formal  part.  For  as  soon  .as  the  sheriff  seizes  the  goods  by 
virtue  of  the  writ  of  fieri  facias,  he  gains  a  special  property,  in  them,  and  may  main- 
tain trespass  against  the  [181]  defendant  if  he  takes  them  away."  So  it  is  said  in 
Cro.  Eliz.  635,  he  may  maintain  trover  against  a  stranger  that  takes  them  away. 
W ilhraham  v.  Snow,  (2  Saund.  47,  1  Lev.  282),  Mr.  Justice  Powel  says,  "  An  execu- 
tion is  an  entire  thing,  and  that  sheriff  that  takes  the  goods  in  execution  shall  go  on 
and  sell,  though  he  is  out  of  his  office,  and  not  the  now  sheriff."  And  in  the  report 
6  Mod.,  Mr.  Justice  Powis  says,  that  the  selling  is  but  the  formal  part  of  the  execution. 
In  the  judgment  of  the  Court  in  Salkeld,  it  is  said,  "  An  execution  is  an  entire  thing, 
and  cannot  be  superseded  after  it  has  begun."  I  shall  now  state  in  what  cases  the 
execution  has  been  considered  as  executed,  arising  upon  questions  of  the  construction 
and  operation  of  the  bankrupt  laws.  By  21  Jac.  1,  c.  19,  s.  9,  it  is  enacted,  "  That 
all  and  every  creditor  and  creditors  having  security  for  their  several  debts  by  judg- 
ment, statute,  recognizance,  specialty,  or  other  security,  or  having  made  attachments 
of  the  goods  and  chattels  of  the  bankrupt,  whereof  there  is  no  execution  or  extent 
served  and  executed  upon  any  of  the  lands,  tenements,  hereditaments,  goods,  chattels, 
and  other  estate  of  the  bankrupt,  before  such  time  as  he  shall  become  bankrupt,  shall 
not  be  relieved  on  any  such  judgment,  statute,  etc.  for  any  more  than  a  rateable  part 
of  their  just  and  due  debt  with  the  other  creditors  of  the  bankrupt,  without  respect 
to  any  such  penalty  or  greater  sum  contained  in  such  judgment,  statute,  etc.  or  other 
security."  Upon  this  statute  it  has  been  determined,  that  where  a  creditor  has 
obtained  a  judgment,  and  sued  out  a  fieri  facias,  and  a  seizure  has  been  made  under 
it,  if  before  sale  an  act  of  bankruptcy  intervenes,  the  judgment  creditor  shall  not  be 
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obliiied  to  come  in  under  the  eomniission,  but  the  sheriff  may  proeeod  to  [182]  sell 
the  goods.  The  words  of  the  act  being,  "  whereof  there  is  no  execution  or  extent 
served  or  executed,"  it  might  be  contended,  that  the  execution  under  which  the  sheriff 
has  seized,  but  not  sold,  is  not  an  execution  executed,  because  there  has  been  no  sale  ; 
but  the  determinations  upon  the  statute  of  James  show,  that  as  soon  as  goods  have 
been  seized  under  the  fieri  facias,  that  is  considered  in  law  as  being  an  execution 
executed,  and  the  sale  is  but  a  formal  part  of  the  execution  of  the  process,  and  has 
therefore  no  further  effect  on  the  goods  in  respect  of  the  alteration  of  the  property 
in  them.  It  cannot  be  necessary  to  quote  any  authority  for  this  position,  because  the 
constant  practice  at  .Xisi  Priiis  in  disputes  between  the  assignees  of  a  bankrupt  and 
tlie  judgment  creditor,  is  to  inquire  wliether  the  act  of  bankruptcy,  or  the  seizure  of 
goods  under  a  fi.  fa.,  was  first,  and  to  consider  the  execution  executed  by  the  seizure 
\uider  the  fieri  facias.  I  think,  therefore,  it  appears  quite  clear,  that  on  all  cases  be- 
tween subject  and  subject,  the  execution  is  considered  as  executed  by  the  mere  seizure 
of  the  goods  under  the  fieri  facias.  Then  the  material  question  is,  whetlier  under  the 
process  of  the  Crown  tlie  same  rule  is  to  hold  as  between  subject  and  subject.  There 
is  no  doubt  but  tlie  interest  of  the  Crown  is  to  be  preferred,  all  things  being  alike  in 
the  two  cases.  The  Crown  has  a  preference  by  having  the  goods  bound  from  the 
teste  of  the  extent,  which  is  an  advantage  that  the  subject  has  not;  and  if  the  extent 
be  tested  beforei  the  seizure  under  the  fieri  facias,  the  extent  will  prevail ;  but  there 
seems  no  reason  upon  principle,  why,  if  a  rule  be  perfectly  well  establislied  as  between 
subject  and  subject,  that  the  execution  is  executed  by  the  seizure  under  fi.  fa.,  the 
same  principle  should  not  be  applied  in  all  cases,  even  where  the  Crown  is  concerned. 
There  [183]  is  no  doubt  a  sort  of  property  remaining  in  the  debtor,  upon  which,  as 
a.  second  execution  may  attach,  the  extent  may  attach  also  ;  but  it  does  not  therefore 
follow  that  it  is  not  only  to  attach,  but  also  to  do  away  with  the  execution  in  the 
sheriff's  hands.  And  it  should  seem  that  the  extent  ought  only  to  affect  that  portion 
of  the  property  which  remains  in  the  debtor,  in  the  same  way  as  the  second  execution 
of  a  private  creditor  does.  In  the  case  of  a  pledge  of  goods  by  the  owner,  the  Crown's 
extent  can  only  take  the  goods  subject  to  the  pledge,  as  is  admitted  by  Cliief  Baron 
Parker  in  The  King  v.  Cotton  [Parker],  p.  118.  So  also  in  The  King  v.  Lee  (6  Price, 
269),  it  was  held,  that  if  a  factor  has  a  lien  upon  goods  in  respect  of  acceptances,  it  was 
held  that  the  Crown  could  only  take  the  goods  subject  to  the  claim  of  the  factor.  So 
also,  according  to  the  case  of  C'asberd  and  another  v.  Ward  and  others  (6  Price  i,  n.) 
a  deposit  of  title  deeds  by  a  simple  contract  debtor  of  the  Crown  is  an  equitable 
mortgage,  and  binds  the  Crown.  So  a  wharfinger  has  a  lien  against  the  Crown  for 
his  general  balance.  And  if,  by  the  charge  upon  the  property  by  the  contract  of  the 
party,  the  Crown  only  takes  it  subject  to  the  charge,  the  same  reason  ought  to  apply 
where  a  creditor  has  obtained  a  claim  upon  tlie  property  by  the  process  of  the  law. 
I  shall  now  consider  what  effect  the  33  Hen.  8,  c.  39,  has  upon  the  case.  By  the  50th 
section  of  the  Act,  bonds  to  tlie  King  are  put  on  the  same  footing  as  statutes  staple  : 
and  in  the  52d  and  following  sections,  up  to  and  including  the  57th,  provisions  are 
made  for  the  course  of  proceeding  for  the  King's  debts  ;  a  further  provision  is  made 
in  the  73d  section ;  and  then  comes  the  74th,  upon  which  the  question  arises,  "  That 
if  any  suit  be  commenced  or  taken,  or  any  process  hereafter  awarded,  for  the  King, 
for  the  recovery  of  any  [184]  of  the  King's  debts,  then  the  same  suit  or  process  shall 
be  preferred  before  the  suit  of  any  person  or  persons  ;  and  our  said  Sovereign  Lord, 
his  heirs  and  successors,  shall  have  first  execution  against  any  defendant  or  defend- 
ants of  and  for  his  said  debt,  before  any  other  person  or  persons,  so  always  that  the 
King's  said  suit  be  taken  or  commenced,  or  process  awarded,  for  the  said  debt,  at  the 
suit  of  our  said  Sovereign  Lord  the  King,  his  heirs  or  successors,  before  judgment 
given  for  the  said  other  person  or  persons."  And,  in  my  opinion,  as  tliere  was  no 
award  or  process  for  the  King's  debt  till  after  judgment  was  obtained  for  the  private 
creditor,  and  till  after  the  goods  were  seized  under  a  fieri  facias,  the  execution  at  the 
suit  of  those  creditors  must  prevail  over  the  extent.  In  construing  acts  of  parliament 
it  is  a  safe  rule  to  follow  the  very  words  of  the  act,  unless  so  strict  an  interpretation 
be  irreconcileable  with  other  clauses,  or  be  contrary  to  the  general  intent  of  the  act, 
or  be  inconsistent  with  some  established  principle  of  law,  which  it  may  be  supposed 
it  was  not  intended  to  interfere  with.  But  general  objections  are  made  to  this  ri"-ht 
of  the  creditors  falling  within  this  act  of  parliament:    it  is  said,  first,  that  this  pro- 
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ceeding  by  extent  is  not  a  taking  or  commencing  a  suit,  or  awarding  process.  It  is 
certainly  not  taking  or  commencing  a  suit,  but  I  think  it  is  awarding  process.  An 
extent  is  a  writ,  and  is  constantly  so  called.  It  commands  the  sheriff  to  take  the  body 
of  the  debtor,  and  so  far  that  part  of  the  execution  is  complete.  It  is  true  that,  as  to 
t'oods,  it  is  not  complete  till  a  venditioni  exponas  issues,  as  it  is  part  of  the  command 
of  the  writ  that  the  goods  are  not  to  be  sold  till  a  writ  of  ve7iditiom  issues  ;  and  so, 
in  the  ease  of  a  subject,  the  execution  on  a  statute  staple  is  not  complete  till  a  [185] 
liberate  issues  ;  but  then  when  the  writ  of  liberate  is  sued  out,  it  has  relation  to  the 
writ  of  extent,  and  they  become  but  one  extent,  as  is  said  by  the  Court  in  Audley  v. 
Ilalse.y  (Cro.  Cra.  148).  But  I  cannot  doubt  that  a  writ  of  extent  is  process,  not  only 
immediate  extents  in  chief,  but  also  extents  in  aid;  and  as  soon  as  a  debt  from  a 
third  person  to  the  King's  debtor  is  found  by  inquisition,  and  recorded,  it  falls  within 
the  55th  and  56th  sections  of  3.3  Hen.  8  [c.  39],  and  an  extendi  faeian,  as  there 
mentioned,  may  be  awarded.  The  common  course  of  proceeding  upon  a  record  debt 
to  the  Crown,  whether  it  be  originally  of  record,  or  whether  it  be  not  originally  of 
record,  but  recorded  by  inquisition  under  a  commission,  is  by  -fcire  facias,  where  the 
debt  is  not  in  danger  of  being  lost,  and  in  that  case  the  extendi  facias  is  the  ultimate 
process  of  execution  ;  but  if  the  debt  be  in  danger  of  being  lost,  then  an  extent  may 
issue  in  tlie  first  instance.  But  no  extent  in  the  first  instance,  either  against  the 
immediate  debtor  to  the  Crown,  or  against  persons  indebted  to  the  Crown  debtor, 
ever  issues,  unless  there  be  an  affidavit  that  the  debt  is  in  danger.  In  T/ie  King  v. 
Pearson  (6  Price,  292)  Chief  Baron  Thomson  says,  "  In  the  case  of  an  extent.'an  affi- 
davit of  the  insolvency  of  tlie  debtor  is  made,  but  if  that  cannot  be  done,  the  scire 
facias  is  the  only  course."  The  Crown  has  not  an  election  except  in  cases  of  in- 
solvency. And  the  rule  in  the  Exchequer  of  the  15th  Charles  requires  that  he  who 
desires"  any  debt  to  be  proved  by  inquisition  in  his  aid,  shall  make  oath,  amongst 
other  things,  that  the  debtor  is  much  decayed  in  his  trade,  so  that,  unless  a  speedy 
course  be  taken  against  him,  the  debt  is  in  great  danger  to  be  lost.  But  it  can  make 
no  difference  as  to  the  nature  of  the  extent,  whether  it  issue  upon  a  judgment  obtained 
by  a  scire  facias,  or  whether  it  issue  [186]  in  the  first  instance.  The  proceeding  by 
extent  in  the  first  instance  is  alluded  to  in  the  55th  section  of  the  statute  of  Henry  8 
[33  Hen.  8,  c.  39],  as  one  way  of  proceeding,  by  the  various  modes  there  mentioned, 
and,  amongst  others,  by  extendi  facias,  if  need  shall  require  ;  and  in  this  very  record 
the  extent  is  said  to  be  according  to  the  form  of  the  statute  made  for  the  recovery  of 
the  debts  of  our  Lord  the  King,  as  is  the  common  form.  But  I  do  not  think  it 
material  \\hether  the  extent  in  aid  be  an  execution  or  not,  for,  at  all  events,  it  is  a 
process  for  the  recovery  of  the  King's  debts,  which  is  all  that  the  statute  mentions, 
for  it  is  something  sued  out,  by  which,  in  the  usual  course  of  the  Court,  the  King's 
debt  will  eventually  be  paid.  It  is  said  the  lith  section  applies  only  to  land  and  not 
to  goods.  I  see  nothing  in  the  clause  so  to  restrict  it;  the  56th  section  speaks  of 
execution  upon  the  body,  lands,  and  goods  of  the  party,  and  there  seems  no  reason  to 
suppose  that  the  74th  section  should  be  less  extensive  in  its  operation. 

Assuming,  then,  that  the  74th  section  applies  to  the  case  of  extents  in  aid,  and 
also  to  goods,  it  is  to  be  considered  whether  it  increases  or  abridges  the  prerogative 
of  the  Crown,  and  in  what  degree.  Upon  this  statute  it  was  held,  in  Sir  Thomas 
Cecil's  case  (7  Rep.  93,  b.)  that  the  act  has  given  a  benefit  and  advantage  to  the  King, 
first,  in  making  every  bond  made  to  the  King  in  the  nature  of  a  statute  staple ; 
secondly,  in  giving  remedy  to  the  King  himself  for  obligations  made  to  otli;ers  to 
his  use ;  tliirdly,  to  recover  costs  and  damages  ;  fourtJiIy,  in  suing  of  executions  for 
all  his  debts  ;  fifthly,  that  the  King  shall  be  preferred  in  his  execution  before  common 
persons  ;  sixthly,  in  charging  the  issue  in  tail,  and  the  heir  who  hatli  the  land  of  the 
gift  of  his  ancestor.  And  therefore  it  was  [187]  the  intent  of  the  act  to  gratify  the 
subject,  that  where  a  new  provision  was  made  for  the  levying  of  the  King's  debt 
in  a  more  speedy  and  beneficial  manner  than  the  King  had  before,  the  subject  also 
should  have  new  benefit  which  he  had  not  before.  And  it  may  be  said  here,  that 
one  of  the  new  benefits  was  to  give  the  subject  a  preference  in  cases  where  his  judg- 
ment was  obtained  before  the  extent  of  the  King  issued.  In  The  King  v.  Andrew 
(Hardr.  Rep.  27),  Mr.  Baron  Parker  says,  "  The  King  has  many  prerogatives  pros 
bono  publico :  but  in  the  case  in  question,  the  statute  33  Hen.  8  abridges  the  preroga- 
tive, and  controls  the  common  law.     Affirmative  statutes  do  not  alter  the  common 

886 


GILES  V.   GROVKR  [1832]  I  CLARK  &  FINNELLY. 

law.  but  negative  statutes  do,  and  here  is  a  negative  implied."  And  Mr.  Uaron 
iV^icholls  says,  "  Before  the  statute  .'5:5  Hen.  8  tlie  King  was  not  bound,  but  the  statute 
has  made  an  alteration,  tliough  it  sounds  in  the  affirmative,  for  it  enacts  a  new 
thing,  and  ita  giiod.  which  makes  a  condition  precedent  and  a  limitation."  Here 
are,  therefore,  opinions  expressed,  in  different  cases,  as  to  tlie  general  effect  of  the 
statute  in  abridging  the  King's  ])rerogative.  And  T/ie  Kinr/  v.  Dickinson  (Parker's 
Rep.  262),  is  a  confirmation  of  this  doctrine  as  to  the  effect  of  tlie  statute  of  [3.'3J 
Hen.  8  [c.  39].  A.  was  indebted  by  judgment  to  B.,  and  by  bonds  to  C.  and  U.. 
and  by  simple  contract  to  E.,  and  died  ;  E.  being  a  debtor  to  the  King,  caused  the 
debt  due  to  him  to  be  seized  into  the  King's  iiands  ;  and  upon  this  a  scire  facias  issued 
against  Dickinson,  executor  of  A.,  and  before  the  return  of  it  C.  and  D.,  the  bond 
creditors,  obtained  judgment;  and  then  Dickinson  pleaded  to  the  scire  facias  the 
first  judgment,  and  the  subsequent  judgments.  The  Attorney-general  demurred. 
The  Court  held  that  the  King's  debt  should  be  preferred  before  the  subsei^uent  judg- 
ments and  before  [188]  any  bond  ;  but  a  jirecedent  judgment  should  be  preferred 
before  it  upon  the  words  of  the  stat.  of  Hen.  8.  And  Chief  Baron  Comyns,  in  his 
Digest,  tit.  Debt,  (G.  9),  says,  "  By  the  statute  33  Hen.  8,  c.  39,  suit  or  process  for 
the  King's  debt  shall  be  preferred  before  other  persons,  so  always  as  that  the  King's 
suit  be  commenced,  or  process  awarded,  before  judgment  for  the  said  other  persons  ;  '' 
and  in  the  next  placitum  he  says,  "  and,  therefore,  if  execution  be  upon  a  judgment 
against  the  King's  debtor,  and  before  a  venditioni  exponas  an  extent  comes  at  the 
King's  suit,  the  goods  cannot  l>e  taken  on  tlie  extent,"  and  he  refers  to  3  Mod.  236, 
and  Hardres,  27.  The  former  of  these  cases  is  Ltchmere  v.  Tlioroivgood,  and  tlie 
l?tter  is  The  King  v.  Andrew,  upon  which  I  have  already  remarked  ;  and  I  only  quote 
this  passage  from  Comyns'  Digest  to  show,  in  a  general  way,  in  what  light  he  con- 
sidered the  statute  of  33  Hen.  8  [c.  39].  The  meaning  of  the  74tli,  section  seems  to 
B'e  to  be,  that  if  tJie  Crown  proceeds  to  execution  it  shall  have  tlie  first  execution  ;  but 
ii,  order  to  l>e  entitled  to  that  privilege,  the  suit  must  be  commenced,  or  process  be 
awarded,  at  the  suit  of  the  King,  before  the  judgment  obtained  by  the  creditor,  and 
Ihat  unless  it  be  so  the  Crown  shall  have  no  such  priority.  By  the  first  execution,  I 
understand,  the  prerogative  privilege  of  execution,  whatever  tliat  privilege  may  be, 
i?ud  of  which  the  Crown  may  avail  itself  if  there  be  process  from  the  Crown  before 
the  judgment  by  the  creditor.  But  if  the  process  be  not  awarded  before  such  judgment 
obtained,  then  the  Crown  stands  in  no  other  light  than  a  common  creditor.  The  cases 
•A  Butler  V.  Butler,  (1  East,  338),  and  The  Attorney-general  v.  Aldersey,  there  cited, 
may  be  mentioned  as  in  favour  of  the  Crown  on  the  construction  of  the  statute  of 
Henry  8  ;  [189]  but  there  the  only  question  was,  whether  a  penalty  constituted  a 
debt,  which  the  courts  held  it  did  ;  but  in  both  those  cases  tlie  proceedings  on  the 
part  of  the  Crown  were  commenced  before  the  judgments  were  given  for  the  subject, 
and  therefore  they  could  not  avail  themselves  of  the  provisions  of  the  statute. 

Upon  the  best  consideration  I  have  been  able  to  give  to  this  case,  I  think  that  this 
writ  of  extent  should  not  be  executed  by  the  sheriff,  by  extending  and  seizing  the 
goods  into  the  King's  hands,  and  selling  them  to  satisfy  the  King's  debt :  and  I  think 
it  makes  no  difi'erence  whether  tlie  extent  be  in  chief  or  in  aid. 

Mr.  Baron  Bayley :  The  question  proposed  for  the  consideration  of  the  Judges  is 
in  substance  this,  whether,  if  the  sheriff  has  seized  the  goods  of  a  debtor  under  a 
fieri  facias,  and  those  goods  remain  unsold  in  the  sheriff's  hands,  they  are  liable  to 
an  extent  of  the  Crown,  tested  after  such  seizure,  and  may  be  seized  and  sold  to  satisfy 
the  Crown's  debts,  without  regard  to  the  writ  of  fieri  facias?  and  I  am  of  opinion 
that  they  are  so  liable.  The  writ  of  extent  directs  the  sheriff  to  inquire  what  goods 
and  chattels  the  King's  debtor,  against  whom  it  issued,  had  in  his  bailiwick  at  the 
time  it  issued,  and  to  take  and  seize  the  same  into  his  hands,  there  to  remain  until  tJie 
King's  debt  be  satisfied.  The  question  then  is,  whether,  by  the  seizure  under  a  fieri, 
facias,  tlie  goods  so  seized  cease,  as  against  the  Cro-wn,  to  any  and  what  extent  to  be 
the  goods  and  chattels  of  the  debtor,  or  whether  the  Crown  is  not  entitled  to  treat  them 
as  the  goods  and  chattels  of  tlie  debtor,  to  all  intents  and  purjioses,  and  to  tlie  same 
extent,  as  if  tliere  had  been  no  seizure  under  the  fieri  fa-cia-s? 

The  command  to  the  sheriff  by  tlie  writ  of  fieri  facias  [190]  is,  that  of  the  goods 
and  chattels  of  the  defendant  he  cause  to  be  made  the  sum  for  which  judgment  is 
given.     Till  money  is  made  the  execution  is  in  progress  only.     The  seizure  of  goods 
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is  only  in  order  that  money  may  be  made;  the  goods  are  still  the  debtor's  goods.     If 
he  satisfies  the  execution,  it  is  matter  of  right  that  they  shall  be  returned  to  him  ; 
he  has  no  occasion  for  a  bill  of  sale  from  the  slierifi' ;  he  is  entitled  to  them  upon  the 
footing  of  his  original   ownership.     If  the  act  of  God   destroys  tlieni,   he  has   no 
remedy.     That  the  Crown  is  entitled  to  consider  land  and  goods  as  continuing  the 
land   and  goods  of  the  King's   debtor  notwithstanding   a  seizure  thereof  into  the 
King's  hands  upon  an  extendi  facias  out  of  Chancery,  upon  a  statute  staple,  is  clear 
from  Strinr/efeUoir's  case  [Dyer,  67,  i],  which  has  been  cited  :  and  the  foundation 
of  that  right  may  be  collected  from  the  recital  in  the  writ,  that  is,  the  prerogative 
of  the  Crown  to  be  first  paid  and  served  by  its  debtors;  and  if  the  prerogative  is 
to  prevail  against  a  seizure  into  the  King's  hand  upon  an  extendi  facias,  why  is  it 
not  to  prevail  against  a  seizure  into  the  hands  of  the  sheriff,  who   is  the  King's 
minister,  upon  a  fieri  facias?     Can  any  satisfactory  reason  be  given  for  a  distinc- 
tion?    The  foundation  of  the  King's  right,  in  tlie  one  case,  is,  that  the  property 
remains  in  the  original  owner  till  liberate ;  and  I  apprehend  it  remains,  as  against 
the  Crown,  in  the  other,  in  the  original  proprietor,  till  the  things  are  sold.     That 
the  Crown  is  entitled  to  consider  property  as  continuing  to  belong  to  the  King's  debtor, 
notwithstanding  a  commission  of  bankruptcy,  which  has  been  called  a  statuteable 
execution,  until  a  conveyance  is  made  thereof  under  the  commission,  is  established 
iiy  Rex  V.  Ilanhury,  in  1668  ;  and  Rex  v.  Vapel,  in  1686  (2  Show.  481) ;  and  Brassey 
V.  Daimnn  (Strange,  978,)  in   1733;  and  that   it  is  equally  entitled,  notwithstand- 
[191]-ing  a  seizure  upon  a  distress  for  rent,  is  taken  for  granted  in  Rex  v.  Dale  (Bun- 
bury,  42),  in  the  year  1719,  and  was  solemnly  adjudged  in  Rex  v.  Cotton  (Parker,  112), 
in  1751.     But  I  forbear  stating  these  cases  at  length  to  the  House,  notwithstanding 
the  strong  analogy  they  bear  to  the  case  supposed  in  your  Lordships'  question,  be^ 
cause  they  have  been  already  stated,  and  because  the  authorities  directly  upon  the 
point  are  so  numerous  and  strong.     The  first  autliority  I  am  aware  of  upon  the 
point  is  the  dictum  of  Mr.  Justice  Doddridge,  in  Sir  Edirard  Cooke's  case  (2  Roll.  295). 
He  lays  down  this  position,  "  If  a  writ  come  from  the  King  before  tlie  execution 
of  the  subject  be  finished,  the  king  shall  be  preferred,  as  may  be  seen  in  Broimsoppe's 
c;  se  and  in  StringefeUow's  case;  and  though  there  be  sufficient  for  you  and  for  the 
King,  you  must  wait  till  the  King  is  satisfied  ;  and  if  there  be  not  enough  for  both, 
you  must  suffer  not  only  delay  but  loss  :  for  when  the  public  and  private  interest  are 
put  in  the  balance  of  justice,  the  public  shall  weigh  down  the  private,  because  the 
public  is  better  than  the  private."     In  The  Attorney-general  v.  Capel,  in  the  Ex- 
chequer, (Show.  481),  Shower  says,  "  Extents  have  been  held  good  that  have  been  made 
upon  goods  actually  levied  by  virtue  of  a  fieri  facias,  and  in  the  sherifi"s  custody, 
the  extent  coming  before  a  bill  of  sale  made,  so  as  the  property  was  not  altered." 
In  Sinallcomhe  v.  Buckingham  (5  Mod.  376,  377,)  where  the  question  was,  which  of 
two  subjects'  writs  of  fieri  facias  should  have  the  priority?  it  had  been  said,  arguendo. 
that  if  the  King's  writ  came  after  a  sale  by  the  sherifl'  under  a  fieri  facias,  the  goods 
might  be  seized  again  for  the  King.     Shower  sets  the  matter  right:    "  If  the  King's 
■writ  of  extent  comes  out  after  execution,  yet  the  execution  is  superseded,  and  [192] 
the  King's  extent  shall  take  up  the  goods  ;  but  if  the  sheriff  had  sold  the  goods  by 
bill  of  sale,  the  property  is  altered,  and  shall  not  be  divested  by  the  King's  writ." 
In  Rex  V.  I'eck  (Bunbury,  8)  1716,  the  sheriff  seized  upon  a  fieri  facias  from  C.  B. 
in  April,  but  before  he  sold,  an  extent  was  delivered  to  the  sheriff',  tested  2d  of  May. 
A  motion  was  made  to  amend  his  return  to  the  extent.     Bunbury  makes  this  note, 
"  N.B.   It  was  taken  for  granted,  that  though  the  goods  were  levied  by  fieri  facias 
three  days  before  the  teste  of  the  extent,  jet  that  was  no  bar  t«  the  Crown,  but  qtui.ere 
had  they  been  sold,  for  then  execution  had  been  executed."     At  no  great  distance  of 
time,  viz.  9th  of  June  1722,  Gilbert  was  made  a  baron,  and  on  the  1st  of  June  1725 
chief  baron  ;  and  his  Treatise  upon  the  Court  of  Exchequer  will  show  what  was  his 
opinion  upon  tliis  point.     He  had  just  been  stating  that  the  King's  prerogative  could 
not  be  less  than  the  right  of  the  subject,  and  that  the  levari  or  fieri  facias  of  the  sub- 
ject bound  his  debtor's  goods  from  the  teste  of  the  writ.     This,  he  says,  was  found 
inconvenient,  and  occasioned  the  provision  in  29  Car.  2,  that  no  execution  should 
bind  the  property  in  goods  but  from  the  delivery  of  the  writ  to  the  sheriff.     "  But 
this  act,"  he  continues,  "  seems  not  to  extend  to  the  King,  for  an  extent  of  a  later 
teste  su])ersedes  an  execution  of  the  goods  by  a  former  writ,  because,  by  the  king's 
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l>reroLriitive  at  comni'ii  law,  if  there  liaJ  been  an  execution  at  tlie  subject's  suit,  and 
afterwards  an  extent,  the  execution  was  superseded  till  the  extent  was  executed, 
because  the  public  ought  to  be  preferred  to  tlie  private  property,  and  the  rather, 
because  the  Kinjr  is  supposed,  by  public  business,  not  to  be  able  to  take  care  of  every 
private  affair  relating  to  his  revenue,  and  therefore  [193]  no  time  occurs  to  {i.e. 
liinders  or  obstructs)  the  King  ;  and  if  he  was  to  be  prevented  from  his  execution  by 
another  person.  Inches  must  be  imputed  to  him,  which  the  law  does  not  allow."  Here, 
therefore,  you  have  the  deliberate  opinion  of  a  man  of  great  industry  and  research 
upt)n  a  point  it  was  peculiarly  his  duty  to  investigatei,  relative  to  what  was  the  course 
of  proceeding  in  his  own  Court,  and  likely  to  be  of  frequent  occurrence;  and  ha 
speaks  of  it  without  the  least  degree  of  doubt,  and  gives  what  has  tlie  appearance 
of  a  satisfactory  reason  for  the  prerogative  priority.  In  a  few  lines  afterwards  he 
puts  the  case  where  the  subject  has  a  statute  staple  or  a  judgment  prior  to  the  debt 
of  the  King,  and  seizes  the  debtor's  lands  before  any  seizure  b}^  the  King,  and  con- 
siders the  question  what  shall  be  tlie  effect  of  a  subsequent  extent  by  the  Crown  ; 
and  he  laj's  down  this  distinction,  that  if  the  subject  has  the  possession  delivered  to 
liim  by  a  liherate  before  the  extent  from  the  Crown,  the  subject  shall  hold  the  land 
discharged  from  the  King's  debt;  but  if  the  King's  extent  comes  before  tlie  possession 
b}-  liherate,  the  King's  debt  shall  be  preferred,  and  the  subject  wait  till  the  King's 
debt  is  satisfied.  In  Rex  v.  Cotton,  in  the  able  and  elaborate  judgment  Lord  Chief 
Baron  Parker  there  delivers  (in  which  he  treats  StringefeUow's  case  [Dyer,  67,  6]  as 
good  law,  and  considers,  as  the  line  of  distinction  in  those  cases,  whether  the  property 
remains  in  or  is  divested  out  of  tlie  King's  debtor,)  he  says,  upon  the  point  now 
under  consideration,  "  goods  taken  in  execution  and  remaining  unsold  are  liable  to 
seizure  upon  an  extent." 

I  now  come  chronologically  to  the  cases  of  U pponi  v.  Stunner  [2  W.  Bl.  1251, 
129i],  in  the  Common  Pleas,  in  1770  ;  and  of  Rorke  v.  Dayrell  [i  T.  R.  406],  18  years 
afterwards,  1797,  in  the  King's  Bench.  They  are  both  in  point;  and  if  they  be  law, 
[194]  tlie  judgment  in  this  case  ought  tO'  be  against  the  Crown.  I  aui  of  opinion 
tlie\-  are  not  law.  When  I' ppom  v.  Sumner  first  came  before  the  Court,  the  counsel 
for  the  execution  creditor  (Serjeant  Walker,)  declared  he  could  not  support  tlie  case, 
and  gave  it  up.  He  afterwards  desired  to  argue  it,  and  put  it  (upon  what  it  had 
never  before  been  put)  tlie  statute  of  Hen.  8,  and  said  (with  what  truth  the  authorities 
I  have  just  been  mentioning  will  show)  it  had  always  been  understood  that  an  extent 
was  to  be  postponed  tO'  a  judgment.  Serjeant  Grose,  on  the  other  side,  does  not 
appear  to  have  brought  under  the  notice  of  the  Court  any  of  the  direct  authorities  I 
liave  mentioned,  but  contented  himself  with  relying  on  Re.c  v.  Cofton  [Parker.  112], 
and  the  dictum  it  contained  ;  and  upon  Rex  v.  BafHUf  (Show.  P.  C.  72,)  in  which  I 
can  find  nothing  bearing  upon  the  present  case;  the  Court  took  time  to  consider, 
and  then  decided  for  tlie  execution  creditor,  upon  the  construction  they  put  upon  the 
33  Hen.  8,  c.  39,  s.  74,  and  upon  the  authorities  of  Lechmere  v.  Thorowgood,  (Comb. 
123  ;  3  Mod.  236  ;  2  Vent.  169  ;  1  Show.  12,  146.)  Tlie  Attorney-general  v.  Andrew, 
(Hardr.  23;  2  Comyns'  Digest,  538;)  and  Rex.  v.  Dickinson,,  (Parkei-,  262,)  all  of 
which  I  shaU  consider  by  and  bye.  In  Rorke  v.  Dayrell,  the  counsel  for  the  execution 
creditor  again  put  the  case  upon  the  statute  33  Hen.  8,  c.  39,  s.  74,  and  relied  upon 
The  Attorney-general  v.  Andreir ;  Lechmere  v.  Thorowgood;  U ppom  v.  Sumner, 
and  the  passage  in  Comyns'  Digest.  The  counsel  for  the  Crown  brought  forward 
many  authorities  not  noticed  in  Uppom  v.  Svmner,  viz.  Gill>ert's  Exch.  90 ;  Dod- 
dridge's dictum  in  Sir  Edward  Cooke's  case;  the  dictum  in  Petit  v.  Benson,  Comb. 
452  ;  the  dictum  in  2  Show.  481  ;  and  the  decision  in  Rex  v.  Peck  [Burr.  1.  8].  It 
cannot  be  said,  therefore,  that  the  bulk  of  the  authori-[195]-ties  were  brought  before 
the  court,  in  I' ppom  v.  Sumner.  Lord  Kenyon  lays  it  down,  "  that  wherever  the 
property  in  goods  remains  in  the  King's  debtor  at  the  time,  and  one  execution  comes 
■M.  the  suit  of  the  King,  and  another  at  the  suit  of  the  subject,  the  former  will  prevail." 
But  he  proceeds  on  tlie  ground  (now  generally  admitted  to  be  erroneous)  tliat  by  the 
delivery  of  the  writ  tO'  the  sheriff  the  property  in  the  goods  was  bound  and  altered, 
so  that  there  remained  no  property  in  the  debtor  upon  which  the  King's  prerogative 
could  attach.  The  other  three  judges  founded  tlieir  judgment  upon  3:!  Hen.  8  [c.  39], 
and  Uppom,  v.  Sumner  [2  W.  Bl.  1251,  1294],  but  did  not  notice  or  discuss  any  of 
the  authorities  cited  for  the  Crown.     After  these  two'  decisions,  the  point  came  again 
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under  consider.ation  in  Rex  v.  Peck/iain  (or  Rex  v.  Wells  and  Allnutt  [see  16  East. 
278])  in  the  Excliequer,  in.  1805  ;  and  after  full  consideration  of  all  the  authorities, 
the  Court  adopted  the  principle  laid  down  in  earlier  cases,  and  overruled  the  cases- 
of  I'/jpom  V.  Sii/inier.  and  Rnrke  v.  iJayrell  [4  T.R.  406].  This  is  nientionod  in  2 
Wms.  Saund,  70,  e.  ;  and  the  Minutes  of  Lord  C.  B.  Macdonald's  judgment  are  to  be 
found  in  16  East  278.  This  decision  was  adliered  to  in  Rex  v.  Sloper  and  Allen, 
(6  Price,  114,)  in  the  Exchequer,  in  1818,  diihitante  Wood,  B.  This  being  tlie  state 
of  the  authorities  upon  the  direct  point,  I  shall  not  trespass  further  on  the  patience 
of  the  House,  except  to  show  that  the  cases  relied  upon  in  I' ppi)iii  v.  Sumner  (with  the 
exception  of  the  passage  in  Comyns)  will  not  support  the  judgment;  and  to  state  it 
as  my  opinion,  that  the  stat.  .'33  Hen.  8  [c.  .'59]  applies  only  to  cases  in  which  the 
subject's  execution  was  complete  before  the  Crown  extent  is  issued,  not  to  cases 
where  it  was  in  progress  only.  In  The  Attorney-general  v.  Andrew  (Hardr.  23,)  it 
is  obvious,  upon  an  attentive  consideration  of  the  report,  that  tlie  execu-[196]-tion 
was  completed  before  the  teste  of  the  King's  extent,  that  the  land  was  not  in  the 
King's  hands,  as  in  StringefeUow's  case,  but  in  Andrew,  the  execution  creditor. 
The  form  of  proceeding  implies  it.  It  is  stated  as  a  fact  that  Andrew  had  taken 
the  land  ;  Steel,  B.  says  distinctly,  the  subject's  title  was  prior  to  tbe  King's,  and 
evecuted,  and  he  and  the  other  judges  could  not  have  relied  upon  StringefeUow's 
case,  as.  tliey  did,  as  an  authority  against  the  Crown,  unless  the  land  had  l>een  de- 
livered over  tO'  the  execution  creditor,  and  the  execution  been  completed  :  but  for  tliat 
fact,  StringefeUow's  case  would  have  been  an  authority  the  other  way.  The  Attorney- 
general  V.  Andrew,  therefore,  does  not  bear  upon  the  question  now  under  considera- 
tion, viz.  the  right  of  the  Crown  against  an  incomplete  execution,  an  execution  which 
is  in  progress  only  and  not  perfected.  Lechmere  v.  Thoroirgood,  (Comb.  123,)  was 
trespass  by  the  assignees  of  a  bankrupt  against  the  sheriffs  of  London,  for  seizing 
tlie  goods  after  the  bankruptcy  before  the  commission.  The  sheriffs  seized  under  a 
/?.  fa.  on  the  29th  of  April,  and  on  the  4th  of  May  an  extent  issued.  The  question 
tlierefore  was  not  between  the  execution  creditor  and  the  Crown,  but  between  the 
assignees  and  both;  for  if  either  the  /?.  fa.  or  the  extent  were  good  against  the 
as,signees,  it  was  an  answer  to  the  action.  Wliatever  fell  from  the  Court,  therefore, 
was  wholly  extra-judicial,  and  its  weight  may  be  appreciated  by  what  Comberbach 
represents  to  have  fallen  from  Lord  Chief  Justice  Holt,  "  The  property  of  the  goods 
is  vested  by  the  delivery  of  tlie  fi.  fa.,  and  the  extent  afterwards  for  the  King  comes 
too  late,  and  that  on  the  statute  of  fra.uds."  Now  that  the  statute  oi  frauds  does  not 
in  this  respect  bind  the  Ci-own  is  clear  beyond  all  doubt,  and  a  reliance  upon  this  aa 
one  of  [197]  tlie  grounds  of  decision,  in  U ppom  v.  Su.mner  [2  W.  Bl.  1251,  1294], 
materially  diminishes  the  authority  of  that  judgment.  Rex  v.  Dickinson  (Parker, 
262,)  was  a  case  not  between  conflicting  executions,  but  between  tlie 
claim  of  the  Crown  as  assignee  of  a  simple  contract  debt  on  tlie 
tme  hand,  and  the  claim  of  a,  judgment  dreditor  upon  the  other.  The 
testator  was  indebted  by  judgment  tO'  A.,  and  by  simple  contract  to  B.,  and  died  ; 
B.  caused  the  debt  to  him  to  be  seized  into  the  King's  hands,  and  upon  a  scire  facias 
against  the  executors,  one  question  was,  whether  the  judgment  should  be  preferred  to 
the  simple  contract  debt  the  King  liad  seized,  and  the  opinion  was  that  it  should, 
upon  the  words  of  the  statute  33  Hen.  8  [c.  39],  "  so  always  that  the  King's  suit 
should  be  taken  and  commenced,  or  process  awarded,  for  the  King's  debt,  before  judg- 
ment given  for  the  other  persons;"  but  how  this  bears  upon  the  question  between 
concurrent  and  conflicting  executions,  I  do  not  see.  Now  tliis  was  an  old  case,  in 
1692;  Lord  Chief  Baron  Parker's  Reports  begin  in  1743.  This  brings  me  to  the 
statute  33  Hen.  8,  c.  39,  s.  74.  The  provision  in  that  statute  is.  "  that  if  any  suit 
be  commenced  or  taken,  or  any  process  be  hereafter  awarded,  for  the  King,  for  the 
recovery  of  any  of  the  King's  debts,  that  then  the  same  suit  and  process  shall  be 
preferred  before  the  suit  of  any  person  or  pei-sons,  and  that  our  said  Sovereign 
Lord,  his  heirs  and  successors,  shall  have  first  execution  against  any  defendant  or 
defendants  of  and  for  his  said  debts  before  any  otlier  person  or  persons,  so  always 
that  the  said  King's  suit  be  taken  and  commenced,  or  process  awarded,  for  the  said 
debt,  at  the  suit  of  the  King,  his  heirs  and  successors,  before  judgment  given  for  the 
said  other  person  or  persons."  To  form  judgment  what  construction  is  to  be  put 
upon  this  [198]  provision,  it  is  necessary  to  see  how  the  law  stood  when  this  statute 
passed.     At  the  Common  Law,  the  King  could  protect  his  debtor  sO'  that  he  could 
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n-t  be  sued  at  all.  By  25  Ed.  .3,  c.  19,  a  creditor  might  sue  his  debtor  notwithstanding 
the  King's  protection,  as  fur  as  to  obtain  judgment ;  and,  if  lie  would  undertake  for 
iJie  King's  debt,  he  might  sue  out  execution,  but  without  such  undertaking  the 
execution  of  the  judgment  was  to  be  put  in  suspense  till  ffree  were  made  to'  the  King 
of  his  debt.  The  provision,  then,  in  33  Hen.  8,  c.  39,  s.  74,  seems  to  me  merely  to 
parrow  the  prerogative,  that  whereas  before  the  creditor  might  be  restrained  from 
suing  out  execution  till  the  King's  debt  was  agreed  for,  whether  the  King  was  suing 
for  his  debt  or  not,  that  from  thenceforth  the  right  of  restraining  the  creditor  from 
suing  out  execution  should  be  confined  to  those  oases  in  which  tlie  King  was  suing  or 
had  process  awarded  for  liis  debt,  but  that  that  right  should  nevertheless  continue 
if  the  King  was  suing  or  had  process  awa.rded.  This  construction  appears  to  me  to 
s  itisfy  all  the  words  of  the  clause,  and  is  consistent  with  all  the  early  authorities 
1  pon  the  point  in  question,  and  leaves  untouched  the  Common  Law  prerogative  of 
the  Crown  over  an  execution  whilst  it  is  in  progress. 

Upon  the  whole,  tlierefore,  considering  that  tlie  property  in  goods  is  not  altered 
merely  by  a  seizure  under  a.  fien  facias;  considering  tliafc  33  Hen.  8,  c.  39,  s.  74, 
does  not  apply  to  the  case  of  conflicting  executions  between  the  Crown  and  a  subject, 
where  the  Crown's  extent  is  issued  while  the  goods  are  in  tlie  hands  oi  the  sheriff 
under  a  fien  facias,  at  the  suit  of  a  subject;  considering,  according  to'  Lord  Chief 
Justice  Treby's  note  in  Dyer,  67,  b.,  this  veriy  point  is  described  as  acted  upon  in 
24  Eliz.  (1582)  ;  considering  [199]  that  Doddridge,  J.  lays  it  down  as  clear  law, 
20  Jac.  1,  (1624);  and  that  it  is  noticed  as  such  in  1686  and  1697,  in  T/ie  Aftorney- 
generai  v.  Capell,  (2  Sho'W.  481),  and  SmaF/co/nbe  v.  Buckingham,  (5  Mod.  376); 
considering  Bunbury's  note  upon  the  point,  1716,  in  Rex  v.  Peck;  that  Lord  Chief 
Baron  Gilbert  refers  to  it  as  settled  and  indisputable,  in  his  Exchequer  Treatise; 
that  Lord  Chief  Baron  Parker  considers  it  as  law  in  his  elaborate  judgment  in  Rex 
V.  Cotton  [Parker,  112]  ;  and  that  it  has  since  been  solemnly  decided  in  Rex  v.  Peck- 
hayn,  or  Rex  v.  Wells  and  Allnutt  [see  16  East.  278],  and  acted  upon  in  Rex  v.  Sloper 
and  A/Ien  [6  Price,  114];  considering  that  33  Hen.  8  [c.  39]  is  never  mentioned  as 
bearing  upon  the  point  until  Uppom  v.  Sumner,  and  is  shown  to  be  inapplicable 
l)y  Rex  V.  Pechham ;  considering  the  analogy  furnished  by  Sti-ingefeJloy's  case 
[Dyer,  67  b.],  by  Rex  v.  Dale,  and  Rex  v.  Cotton  [Parker,  112],  in  cases  of  distress; 
and  by  The  Attorney-general  v.  Capel  [2  Show.  480],  and  Tlie  Attorney-general  v. 
Hanhury,  and  Brassey  v.  Dawson,  in  cases  of  bankruptcy:  I  am  of  opinion,  that  if 
the  sheriff  seizes  goods  under  a  fieri  facias  at  the  suit  of  a  subject,  and  if,  while  the 
goods  he  seized  remains  in  his  hands,  an  extent  is,sues  at  tlie  suit  of  the  Crown, 
those  goods  are  liable  to  the  CrO'WTi's  extent.  Upon  the  second  question,  "  does  it  make 
any  difference  whether  tlie  writ  of  estent  was  in  chief  or  in  aid?"  I  am  of  opinion, 
it  does  not.     The  Aftorney-general  v.  Capel  was  an  extent  in  aid. 

Lord  Chief  Justice  Tindal :  The  questions  proposed  by  your  Lordships  have  been 
so  often  adverted  to  by  the  learned  Judges  wlio  have  preceded  me  in  delivering  their 
opinions,  that  it  is  altogetlier  unneoessairy  to  refer  tO'  tliem.  I  shall  content  myself 
therefore  with  saying  that,  upon  the  first  question  proposed  by  yO'Ur  Lordships, 
I  agree  in  opinion  with  the  [200]  majority  of  the  Judges,  tliat  the  extent  in  aid, 
tcisteid  and  delivered  to'  the  sheriff'  after  the  seizure  by  the  sheriff  under  the  /?.  fa., 
Imt  before  the  sale  under  such  writ,  is,  by  law,  to  be  first  executed  by  the  sheriff, 
without  regard  to  the  writ  of  fi.  fa. 

It  appears  to<  me,  my  Lords,  that  the  whole  question  depends  upon  the  determina- 
tion of  two  points,  and  twO'  points  only:  first,  whether  the  property  of  the  Crowni 
debtor  is  altered  by  the  seizure  of  the  sheriff'  under  the  fi.  fa. :  and,  secondly,  sup- 
]iosing  such  property  to  remain  unaltered,  whether  the  statute  33  Hen.  8  apjilies 
to  the  present  case,  by  restraining  that  which  before  the  statute  was  the  undisputed 
prerogative  of  the  Crown,  namely,  the  preference  of  the  Crown  where  the  execution 
of  the  Crown  comes  in  competition  with  that  of  the  subject;  for  if  the  property  in 
tlie  goods  seized  under  the  fi.  fa.  remains  still  in  the  debtor  unaltered  by  such  seizure, 
then  the  execution  of  tlie  subject's  writ  is  begun  only,  not  completed,  at  the  time 
of  the  issuing  the  Crown  process  ;  both  the  writs  are  them  in  conflict  and  competition 
tO'getlier,  and  the  goods  of  the  subject  are  then  within  the  exigency  of  the  wTit  of 
extent,  which  calls  upon  the  sheriff  "  to  take  and  seize  into  tlie  King's  hands  all  the 
goods  and  chattels  which  the  defendant  then  has  (that  is,  at  the  time  ol  the  teste 

891 


I  CLARK  &  FINNELLY.  GILES  V.  GROVER  [lb32] 

and  issuing  of  the  extent,)  to  satisfy  the  King's  debt,"  unless  indeed  the  statute  of 
Henry  tlie  8th  has  interposed  a  restriction  applicable  to  the  present  case. 

That  the  determination  of  these,  two  points  does  in  fact  invulvei  tlio  whole  of  the 
present  inquiry,  appears  from  this,  that  tlie  only  two>  direct  authorities  for  the  pre- 
ference of  the  subject's  execution  are  grounded  on  those  two  points  alone :  the  ease  of 
Uppom  V.  Swinner  resting  on  the  ap]ilication  of  tire  statute  33  Hen.  8,  [201]  and  tlie 
case  of  Rorke  v.  Dayrell  being  decided  by  Lord  Kenyon,  on  the  alteration  of  the 
property  in  the  goods;  and  by  tlie  other  three  judges,  on  the  autliority  of  the  above- 
mentioned  statute.  And,  upon  the  first  of  thesei  points,  it  appears  to  uie,  that  tlie 
property  in  the  goods  seized  under  the  fi.  fa.  is  not  in  any  manner  altered  by  the 
seizure,  but  tliat  it  still  continues  in  the  debtor  until  the  actual  transfer  thereof 
by  tlie  sheriff's  sale  under  the  writ  to  a.  stranger.  If  the  property  is  changed  by 
the  seizure,  it  must  be  transferred  either  to  tlie  judgment  creditor  or  to  the  sheriff, 
but  there  are  nO'  words  in  the  writ  to  give  it  to  either.  The  sheriff'  is  directed  by  the 
writ  of  fi.  fa.  "  to  cause  to  be  made  of  the  goods  and  chattels  of  the  defendant  tlie 
debt  or  damages  recovered  by  the  plaintiff  ;"  in  tliis  respect  the  language  of  the  fi.  fa. 
differing  from  that  of  the  elegit,  by  which  he  is  directed  "  to  deliver  to  tlie  plaintiff 
all  the  chattels  of  the  debtor,  and  a.  moiety  of  the  land,  until  the  debt  be  levied." 
So'  far  indeeid  is  the  property  in  the  goods  from  being  transferred  to  the  plaintiff 
in  the  suit,  tliat  the  sheriff"  cannot  deliver  the  goods  to  tlie  plaintiff"  in  satisfaction 
of  tlie  debt;  Thomson  v.  Clerk,  (Cro.  Eliz.  504).  Again,  if  tlie  defendant  in  the 
action,  after  seizure  of  his  goods  under  tliei  fi.  fa.,  pay  the  debt  to.  the  sheriff,  he 
retains  his  goods,  and  is  discliarged  from  his  execution  ;  and  an}'  further  remedy 
of  the  plaintiff'  is  against  tlie  sheriff  only;  Croi.  Eliz.  "209,  But  if  the  property  in 
the  goods  liad  been  altered,  if  it  had  vested  eitlier  in  the  plaintiff'  himself  or  the 
sheriff',  or  had  become  an  actual  pledge  or  security  for  the  payment  of  the  debt, 
it  is  difficult  to  see  upon  what  principle  the  defendant 'should  hold  his  goods  again 
discharged  of  the  debt,  before  actual  payment  thereof  has  been  mad©  to^  the  plaintiff. 
Again,  if  the  goods,  after  seizure  under  tlie  [202]  writ,  but  before  sale,  are  destroyed 
by  any  unavoidable  means  without  the  sherift"'s  default,  the  loss  does  not  fall  either 
upon  tlie  plaintiff'  or  upon  tlie  sheriff,  but  upon  tlie  debtor,  on  whose  goods  a  second 
levy  may  be  made;  Hob.  Rep.  60:  but  if  the  property  in  the  goods  had  been  altered 
by  the  seizure,  why  is  not  the  loss  to  fall  upon  the  party  whose  property  they  have 
become,  as  undoubtedIj%  after  the  sale,  the  loss  would  be  that  of  the  purcliaser. 
Again,  if  the  sheriff',  having  received  two  writs  of  fi.  fw.  sell  under  that  which  is 
last  delivered  to  him,  although  he  make  himself  liable  to  the  plaintiff'  who  delivered 
the  first  writ,  the  propertj'  of  the  goods  is  bound  by  the  sale  under  the  second  writ, 
and  the  party  cannot  seU  them  by  virtue  of  his  execution  first  delivered  ;  Smallcombe 
V.  Cross,  (1  Ld.  Raym.  252):  and  yet,  if  the  property  was  altered  by  the  delivery 
of  the  first  writ  to  tlie  sheriff,  upon  what  principle  can  the  sale  under  the  second 
convey  the  property  to  a  stranger.  The  case  of  Hutchinson  v.  Johnston,  (1  T.  R. 
729,)  decides  the  converse  of  this  last  proposition,  viz.  that  if  the  sheriff  seizes  under 
tlie  writ  last  delivered  to  him,  but  before  sale  discovers  that  another  writ  has  been 
delivered  to  him  at  an  earlier  time,  and  sells  under  the  writ  first  delivered,  and 
satisfies  the  debt  of  the  plaintiff  in  the  earlier  writ,  he  is  justified  in  so  doing,  though 
if  he  had  sold  under  the  second  writ  lie  could  not  have  done  so.  These  two  authori- 
ties seem  decisive  that  it  is  the  sale,  not  the  seizure,  which  alters  tlie  property.  It 
has,  however,  been  argued,  that  the  rule  of  the  Common  Law,  by  which  tlie  property 
in  tlie  goods  is  bound  by  the  award  of  the  writ  of  execution,  altered  as  it  has  since 
been  by  the  statute  of  frauds,  so  as  to  become  bound  only  by  tlie  delivery  of  the  vrvit 
tO'  the  sheriff',  implies  tliat  the  property  is  divested  out.  of  the  debtor  by  sucli  [203] 
delivery  of  the  writ.  But  the  meaning  of  those  words  have  been  explained  and  defined 
by  various  decisions.  It  will  be  sufficient  to  cite  the  case  of  Payne  v.  Drewe,  (4  East. 
523,)  in  which  all  the  former  cases  are  considered,  and  in  which  Lord  Ellenborough, 
C.  J.  la.ys  down  the  rule  to  be,  that  "  tlie  goods  are  bound  by  tlie  delivery  of  the  writ 
to  the  sheriff  as  against  the  party  himself,  and  all  claiming  by  assignment  from 
or  representation  through  or  under  him."  In  this  sense,  and  to  this  extent,  tliere- 
fore,  ma.y  the  goods  of  the  defendant  be  bound  by  tlie  deliveiy  of  the  writ  to.  tlie 
sheriff,  without  the  consequence  contended  for,  that  the  property  of  the  goods  is 
in  any  manner  altered  thereby.     It  has  further  been  contended,  that  as  the  sheriff 
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may  maintain  an  action  of  trespass  or  trover  against  any  wrono^doer  for  taking 
goods  which  he  has  seized,  it  therefore  follows,  that  he,  and  not  tlie  defendant,  has 
the  property  in  the  goods  so>  seized.  But  to  this  argument  it  appears  sufficient  to 
answer,  that  any  pereon  who  lias  the  legal  possession  of  goods,  though  not  tlie  pro- 
perty, may  maintain  this  action  against  a  wTong-doer,  for  a  mere  wrong-doer  cannot 
dispute  the  title  of  the  party  who  is  in  the  possession  of  the  goods  with  any  colour 
of  legal  title.  The  sherift',  no  doubt,  has  the  legal  custody  and  possession  of  the 
goods  after  seizure,  he  has  a  special  property  in  them  for  that  purpose,  for  the  law 
has  directed  him  to  seize  and  make  sale  thereof.  But  this  a.ft'ords  no'  argument 
tliat  tlie  absolute  property  in  the  goods  is  altered  and  divested  from  the  defendant, 
for  the  very  same  action  is  maintainable  by  the  findei-  of  goods  against  the  person 
wlio  wrongfully  takes  them  from  him,  or  by  the  carrier  of  goods  for  hire,  or  by 
bailee  of  goods,  against  a  trespasser  ;  and  yet  in  the  three  cases  last  put,  the  absolute 
property  is  not  divested  from,  but  still  remains,  [204]  in  the  true  owner.  But  it  is 
argued  at  the  Bar,  and  that  appears  to  be  the  nxiiin  ground  of  argument,  that  the 
siheriff  having  such  special  propert}',  the  estent  can  only  take  the  goods  O'f  the  debtor 
subject  tO'  such  special  property,  just  as  goods  in  pawn  can  only  be  taken  subject 
to  the  pledge,  and  lands  mortgaged  can  only  be  taken  subject  to  the  claims,  both 
legal  and  equitable,  of  tlie  mortgagee.  In  those  cases,  however,  the  property  has 
actually  been  altered  by  the  act  of  the  debtor  himself,  under  an  e.xpress  contract 
made  between  himself  and  the  other  party,  for  the  benefit  of  such  other  contracting 
party.  It  is  a  contract  complete  and  consummate  before  the  seizure  under  tlie 
extent.  It  is  alienation  of  tlie  property,  whicii  amounts,  pro  tanto,  to  a  sale.  As 
therefore  the  Crown  process  could  not  seize  upon  property  actually  parted  with 
and  sold,  so  neither  can  it  seize  property  so  partially  sold,  except  sul>ject  to  the  rights 
of  the  partial  purchaser.  But  in  the  case  under  consideration,  no  property  has 
been  parted  with  by  the  Crown  debtor  under  any  contract  previously  made;  the 
goods  are  not  sold  ;  they  are  only  in  the  way  to  be  sold.  It  would  be  a.  better  defini- 
tion of  the  sheriff's  relation  to  these  goods  to  say,  he  has  them  in  his  custody  under 
a  power  to  sell  them,  than  any  actual  interest  or  property  in  them.  His  situation, 
indeed,  cannot  be  better  defined  than  by  saying  the  goods  are  in  custodid  legis,  a 
phrase  wliicli  plainly  distinguishes  a  mere  custody  and  guardianship  in  the  goods 
from  a  change  in  the  property.  So  far  therefore  as  a.  special  property  in  the  goods 
is  necessary  for  tlieir  safe  custodj'  against  wrong-doers,  and  to  render  the  execution 
of  his  public  duty  useful  tO'  the  judgment  creditor,  sO'  far  he  may  be  said  to  have  the 
property;  but  beyond  this,  and  as  against  the  rights  of  adverse  claimants,  there  is 
no  authority  that  lie  has  any  [205]  property  at  all.  The  only  question  can  be,  has 
the  property  passed  from  the  debtor  to  any  other  person? 

It  has  been  further  contended,  that  the  decisions  which  have  taken  place  under 
the  statute  21  Jac.  c.  29,  s.  9,  are  an  authority  to  show  that  the  execution  is  executed 
upon  tlie  mere  act  of  seizure  by  the  sheriff,  and  that  the  subsequent  sale  is  no  more 
than  a  formal  completion  of  the  execution.  By  that  statute  it  is  enacted,  "  that  the 
creditors  who  have  security  for  their  debts,  whether  by  judgment,  statute,  etc.  whereof 
there  is  no  execution,  or  extent  served  and  executed,  upon  the  lands  and  tenements, 
goods  and  chattels  of  the  bankrupt,  shall  come  in  rateably  with  tlie  other  creditors." 
And  it  must  be  admitted,  that  under  that  statute  various  decisions  have  determined, 
that  if  the  sheriff'  has  once  entered  and  seized,  a  subsequent  act  of  bankruptcy  before 
sale  comes  too  late  to  vest  the  property  in  the  assignees.  It  is  contended,  therefore, 
that  by  the  seizure  of  the  sheriff  the  execution  is  executed.  And  undoubtedly  for  the 
objects  and  purposes  of  that  statute,  the  seizure  must  be  taken  to  be  a  complete 
execution  of  that  writ.  That  statute  was  passed  before  the  statute  of  frauds,  at  a 
time  when  the  property  in  the  goods  was  bound  as  against  the  bankrupt  himself, 
i^nd  all  claiming  under  hian,  by  the  mere  suing  out  and  teste  of  execution.  In  order, 
therefore,  to  obviate  the  manifest  inconvenience  which  would  result  if  plaintiffs 
were  to  lie  by  and  conceal  their  writs,  and  afterwards  bring  them  forward  when  the 
effects  of  the  bankrupt  had  been  disposed  of  by  tlie  assignees  under  the  commission, 
by  which  means  they  would  give  a  false  credit  to  the  trader,  which  it  is  the  direct 
object  of  the  11th  section  of  that  statute  to  prevent,  that  statute  did,  for  that  pur- 
pose, compel  the  plaintiff  to  put  his  writ  into  immediate  operation,  by  making  the 
sei-[206]-zure  under  the  writ  the  utmost  limit  of  any  preference  which  he  could  give. 
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But  tliis  affords  no  argument  for  the  general  position,  that  the  seizure  of  tlie  goods, 
and  not  the  sale,  does  generally,  and  in  all  cases  and  for  all  purposes,  alter  tlie  pro- 
perty. It  was  a  particular  provision  made  to  obviate  a  particular  inconvenience. 
It  has  further  been  contended,  tliat  the  seizure  under  the  writ  is  the  coni])letion  of 
the  execution,  because  it  has  been  held  that  an  execution  is  an  entire  thing,  and 
cannot  be  superseded  after  it  has  once  begun,  and  therefoi-e  if  a  writ  of  error  is 
allowed  after  seizure,  but  before  sale,  it  is  no  sujjersedeas  of  the  execution,  but 
the  sheriff  must,  notwithstanding,  sell  the  goods  levied  under  the  execution,  and 
return  the  money  into  Court  to  abide  the  event  of  tlie  writ  of  error  ;  Meriton  y. 
Stevens  (Willes,  271.)  It  seems,  however,  to  me,  that  this  rule  of  practice  in  the 
courts  aliords  no  grounds  for  such  conclusion.  In  some  of  the  old  cases  the  judges 
appear  to  liave  doubted  whetlier  the  defendant  should  not  have  his  goods  again 
when  the  writ  of  error  was  allowed  after  seizure,  but  before  sale,  and  tlie  reason 
assigned  for  the  affirmative  of  that  proposition  was,  "  for  tliat  before  sale  the  pro- 
perty remains  in  the  defendant;"  S/ieHon-'s  case,  (Dyer,  67,  b.  in  margin.)  But  in 
later  cases,  tlie  courts  have  thought  it  a  better  exercise  of  discretion  to  allow  the 
money  to  be  made  under  tlie  writ,  and  brought  into  Court,  to  abide  the  event  of 
the  writ  of  error.  In  this  case  it  is  to  be  oteerved,  the  suing  of  the  writ  of  error 
is  the  act  of  the  defendant  himself,  and  the  object  is.  to  deprive  the  jihvintilf  of  the 
fruits  of  his  execution,  and  it  is  the  laches  of  the  defendant  himself  that  he  did  not 
bring  his  writ  of  error  before  the  seizure,  circumstances  which  make  a  manifest 
distinction  between  this  ease  and  tliat  of  persons  who  elaim  under  any  conflicting 
rights. 

[207]  That  the  actual  sale  of  property  seized  under  the  writ  issued  at  the  suit  of 
the  subject  forms  the  dividing  line,  so  that  where  the  sale  is  complete  before  the  award- 
ing of  the  Crown  process  the  property  is  protected  therefrom,  but  wliere  it  is  not  com- 
pleted, the  pi-operty  may  be  seized  thereunder,  appeai-s  from  Fleetwood's  case,  where 
the  sale  of  a  lease  belonging  to  a  Crown  debtor,  bund  fide,  and  without  covin,  before  the 
award  of  execution  for  the  King's  debt,  which  is  analogous  to  the  f-esfe  of  the  wi-it  of 
extent,  was  held  to^  be  good  itgainst  the  Crown,  and  that  the  Crown  could  not  take  it  in 
execution  ;  8  Rep.  171:2  Roll.  Abr.  153.  In  this  case  no  argument  is  offered  that  the 
seizure  altei-s  the  property ;  the  whole  argument,  and  the  judgment  of  the  Court,  rests 
on  tlie  fact  of  the  actual  sale.  But  independently  of  any  argument  upon  principle,  a 
very  long  series  of  cases,  from  the  earliest  time  down  to  tlie  present,  with  the  excep- 
tion of  tlie  two  cases  onlv  wliicli  have  been  so  often  referred  to,  viz.  Uppom  v.  .Sumner 
[2  W.  Bli.  1251,  1294], "and  Ri,rlce  v.  Dayrell  [4  T.R.  406],  established  the  position, 
that  if  the  subject  seizes  his  debtor's  property,  either  under  a  writ  of  execution,  a 
distress,  or  any  other  mode  which  the  law  allows,  for  the  satisfaction  of  a  debt  or  de- 
mand, and  an  extent  issues  at  the  suit  of  the  Crown  while  tlie  goods  remain  in  specie, 
and  before  any  thing  is  done  to  change  the  ownership,  it  is  part  of  the  prerogative  of 
the  Crown  to  ti-eat  this  seizure  as  a  nullity,  and  to  proceed  to  the  satisfaction  of  the 
Crown  debt  out  of  the  goods  so  seized.  Tlie  first  authority  is  Stringefellow's  case 
([Dyer,  67  b.]  3  Ed.  6,)  the  more  valuable  because  it  took  place  but  little  more 
than  six  years  after  the  passing  of  tlie  statute  33  Hen.  8,  at  a  time,  consequently, 
when  the  object  and  intent  of  tliat  statute,  and  the  meaning  of  its  provisions,  must 
liave  l)een  familiar  to  all  the  judges  who  were  present  at  the  decision.  In  that  case, 
[208]  the  four  Barons  of  tlie  Exchequer,  and  two  of  the  Judges,  viz.  Bromley,  one  of 
the  Justices  of  the  King's  Bench,  and  Hales,  one  of  tlie  Justices  of  the  Couuiion  Pleas, 
were  of  opinion,  that  the  actual  taking  of  tlie  goods  of  Brownesoppe,  the  debtor,  l.y 
tlie  sheriff,  under  an  extendi  faciaJt  out  of  Chancei-j',  upon  a  statute  staple,  and  the 
seizing  them  into  the  hands  of  the  King,  but  without  delivering  them  to  the  plaintiff, 
was  no  answer  to  a  prerogative  writ  at  the  suit  of  the  Crown  out  of  tlie  Exchequer,  but 
tliat  the  sheriff  was  lx)und  out  of  such  goods  to  satisfy  the  King's  debt.  And  the 
reason  assigned  by  tlie  reporter  for  the  opinion  of  the  Judges  is,  "  because  the  pro- 
]ierty  in  goods  and  lands  was  not  in  Stringefellow  before  tliey  were  delivered  to  him 
by  the  liberate."  It  has  been  said,  however,  that  tliis  case  is  to  be  considered  as  sub- 
ject to  doubt  on  account  of  tlie  quaere  subjoined  to  it  by  the  reporter.  But  it  is  to  be 
obsei-ved,  on  the  other  hand,  that  Rolle  inserts  the  case  in  his  Abridgment  (2  Roll. 
Abr.  158)  without  the  quaere,  expressly  stating,  "  that  the  sheriff  ought  to  execute  the 
extent  for  tlie  King's  debt,  because  the  property  of  the  goods  and  lands  was  not  in 
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Stringefellow  before  they  were  delivered  tO'  liini  Ity  a  writ  of  lihtrait,  aud  therefore 
liable  to  the  King's  extent:"  and  tliat  Lord  Hobart,  in  Sheffield  v.  Eadcliffe  (Hob. 
339.)  affirms  the  case  to  be  law.  Again,  Treby,  C.  J.,  in  a  marginal  note  to  the  report, 
states,  that  tlie  Barons  of  the  Exchequer  agree  that  this  cixse  is  law  ;  and  the  case  itself 
is  cited,  aud  i-elied  upon  as  law  in  Tlie  Ki,ti,g  v.  Vottuii-  (Parker,  112,)  where  the  Chief 
Baron,  in  tlie  very  elaborate  and  a.ble  judgiiieut  upon  tliat  case,  states,  "  that  he  will 
sliow  Stringefellow's  case  to  be  undoulrtcdly  law."  And  amongst  other  instances  in 
which  he  states  it  to  be  recognized,  he  mentions,  that  Lord  Hardwicke,  M-hen,  [209] 
Chief  Justice,  in  delivering  the  resolution  of  tlie  Court  of  King's  Bencli  in  Brussey  v. 
Dairsnn,  Mich.,  6  G.  2,  cited  and  relied  upon  Stringefellow's  case  as  clear  law,  and 
said  it  was  grounded  on  the  general  rule  of  preference  allowed  by  law  to  the  King's 
debts.  The  case  itself  last  referred  to  of  TJte  Ki,ni/  v.  Cottlon.  which  was  decided  in 
1751,  was  determined  on  the  very  same  principle  which  applies  to  the  present  case. 
In  that  case  tlie  goods  of  Chapnia.ii.,  the  King's  debtor,  were  seized  under  the  distress 
for  rent  on  tlie  12th  of  October.  On  the  14tli  of  October,  alter  the  seizure,  but  before 
tlie  sale,  the  extent  issued.  The  Court  of  Exchequer  held  that  the  property  in  the 
goods  was  not  altered  by  the  distress,  but  until  the  time  of  actual  sale  remained  in  tlie 
King's  debtor,  and  was  liable  to  the  operation  of  the  writ  of  extent.  How  can  any 
real  distinction  be  made  between  the  landlord  seizing  the  goods  for  the  purpose  of 
making  liis  rent  by  a.  subsequent,  sale,  and  a  sheriff  seizing  under  a  /?.  fa.  for  the  pur- 
pose of  making  the  plaintiff's  debt  by  a  subsequent  sale?  Or  if  there  is  any  dis- 
tinction, is  it  not  stronger  in  favour  of  the  landlord,  who  might  reasonably  be 
supposed  tO'  have  acquired  a  special  property  when  he  seized  for  liis  own  benefit.  In- 
deed, botli  the  argument  and  judgment  in  tliat  case  proceed  on  the  assumption  that 
the  present  case  is  in  favour  of  the  Crown,  and  that  it  could  not  be  disputed  but  that 
the  extent  would  operate  upon  goods  seized  by  the  sheriff,  but  not  yet  sold.  Again, 
in  The  Attornsy-general  v.  Cape!,  detennined  in  the  Exchequer  in  1686  (2  Show.  481,) 
where  the  extent  was  tested  the  24th  of  Deceml>er:  after  a  commission  of  bankrujit 
had  issued  against  the  debtor,  but  before  tlie  assignment  made  by  tlie  commissioiiers, 
it  was  held  by  the  Court,  that  if  the  extent  conies  before  the  assignment,  it  shall  and 
must  be  pre^[210]-ferred  ;  and  the  case  of  The  Kitig  v.  Crump  and  Hanhury  is  cited 
and  relied  upon  as  an  authority  in  point,  tO'  whicli  the  reporter  adds  this  observation, 
"  Extents  have  been  held  good  that  have  been  made  upon  goods  actually  levied  by 
virtue  O'f  a  fx^ri  fafia-s,  and  in  the  sh6riff"s  custody,  the  extent,  coming  liefore  a  bill  of 
sale,  made  so  as  tlie  property  was  not  altered." 

These  two.  cases,  therefore,  are  direct  authorities ;  tlie  one,  that  in  the  case  of  a 
distress,  where  goods  are  in  custodia  legis  after  the  seizure,  but  before  the  sale ;  and 
again,  in  the  case  of  a  bankrupt,  where  goods  are  also'  in  custodia  legis,  between  the 
seizure  by  tJie  messenger  and  the  actual  assignment  by  the  commissioners;  still  the 
goods  of  the  King's  debtor  are  subject  to.  an  extent  at  tlie  suit  of  the  CrowTi,  tested 
before  the  actual  sale  under  tlie  distress,  or  before  tlie  actual  assignment  to.  the  as- 
signees ;  and  tlie  just  inference  would  seem  to  be,  that  in  tlie  case  of  a  seizure  by  the 
sheriff  under  a  /?.  fa.,  where  tlie  goods  are  also  in  custodian  legu,  an  extent  tested 
before  the  sale  ought  to  be  entitled  tO'  the  same  operation.  But  Stringefellow's  case, 
acknowledged  as  it  has  been  in  various  and  repeated  instances,  and  by  the  most  emi- 
nent judges,  is  a.  direct  authority  upon  the  very  point  now  under  discussion.  And 
since  that  decision  vario'US  otlier  cases  have  been  decided  in  tlie  same  wa.y,  and  after 
great  argument  by  the  Court  of  Exchecjuer  :  I  refer  particularly  to.  The  King  v.  WeJls 
and  Alhiutt  (16  East,  278,  in  a.  note,)  in  1805,  and  to.  the  case  of  Rex  v.  Sloper  and 
Allen  (6  Price,  114,)  where  the  Exchequer  acted  on  the  authority  of  the  latter  case. 

The  only  two  cases  which  have  received  a  contrary  decision  are  those  before  re- 
ferred to.  viz.  rppom  V.  Simmer  (2  W.  Bl.  1251,)  in  Easter  Term,  1779,  by  the  Court 
of  Common  Pleas  ;  and  Rorke  v.  DayreJl,  [211]  (4  T.  R.  402,)  in  1793,  by  the  Court  of 
King's  Bench  ;  cases  undoubtedly  entitled  to  great  respect  when  the  authority  of  the 
eminent  persons  by  whom  they  were  adjudged  is  taken  into  consideration.  I  say 
these  two  cases  only  have  received  a  contrary  decision,  for  I  cannot  consider  the  case 
of  Leciimere  v.  Thorowgaod  and  another  (3  Mod.  236,)  which  is  sometimes  cited,  to 
be  an  autliority  upon  the  present  question  between  the  Crown  and  the  subject.  That 
was  an  action  of  trover  by  the  assignees  of  a  bankrupt  against  the  sheriff,  who  had 
entered  under  a  fi.  fa.;  and  upon  a  special  verdict  one  of  the  questions  was,  whether 
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tlie  fi.  fa.  was  well  executed,  the  sheriff  having  seized,  though  not  sold,  under  the  writ 
before  the  commission  of  bankrupt  had  issued?  and  upon  that  question,  it  was  held 
that  the  fi.  fa.  was  well  executed  ;  so  that  the  assignees  of  the  bankrupt's  estate  could 
not  have  a  title  to  those  goods  which  were  before  taken  in  execution,  and  therefore  in 
custodia  legis.  So  far,  undoubtedly,  the  case  is  an  authority.  But  it  was  further 
stated  in  the  special  verdict,  that  after  seizure  under  the  fi.  fa.,  and  before  any 
venditioni  exponas,  viz.  the  4tli  of  May,  an  extent  in  aid  issued,  whei-eupon  parcel  of 
the  goods  mentioned  in  tlie  declaratio'n  was  seized  by  the  sheriff  upon  the  same  extent, 
and  sold,  and  the  money  paid  to  the  creditor.  And  one  question  stated  by  the  re- 
porter is,  whether  the  extent  did  not  come  too  late,  and  he  says  it  was  held  that  it  did. 
Now  upon  this  point  the  case  cannot  be  an  authority,  for  the  priority  Ijetween  the 
extent  and  the  fi.  fa.  was  perfectly  immaterial  to-  tlie  plaintiffs  in.  that  action  ;  tliey 
were  out  of  Court  upon  the  title  of  the  judgment  creditor.  All  further  discussion 
was  1-es  inter  ali-os  acta.  No  one  appeared  for  the  Crowai  ;  no  argument  took  place 
before  the  Court  on  behalf  of  the  Crown.  The  only  inference  to  be  drawn  from  that 
[212]  case  is,  that  the  plaintiffs,  the  assignees,  had  no  right  against  the  judgment 
creditor  ;  but  whether  the  Crown,  who  had  received  payment  out  of  part-  of  the  goods 
seized,  had  such  right  or  not,  is  left  vindetermined,  and  indeed  untouched.  The 
question,  therefore,  is,  whether  the  two'  cases  above  referred  to  are  of  such  authority 
as  to  overturn  tlie  decisions  which,  both  before  and  since,  have  been  given  by  the  Court 
of  Exchequer.  These  two  cases,  as  I  have  already  observed,  are  decided  partly  upon 
the  ground  tliat  tlie  property  in  the  goods  is  altered  by  tlie  seizure  under  the  fi.  fa., 
and  partly  upon  the  ground  that,  by  the  statute  33  Hen.  8,  c.  3,  sucli  restriction  was 
put  upon  tlie  King's  prerogative  that  the  preference  now  contended  for  ceased  to  exist. 
And  these  are  the  only  grounds  upon  which  these  cases  are  rested. 

As  I  have  already  stated  the  reasons  for  the  opinion  which  I  have  formed,  that  no 
alteration  takes  place  until  the  actual  sale  under  the  fi.  fa.,  I  shall  confine  my  remain- 
ing observations  to  the  considerations  of  the  second  point  in  this  case,  viz.  the 
statute  of  Hen.  8.  By  the  33  H.  8,  c,  39,  s.  74,  it  is  enacted,  "  That  if  any  suit  be  com- 
menced or  taken,  or  any  process  be  hereafter  awarded,  for  the  King,  for  the  recovery 
of  an  J'  of  tlie  King's  debts,  tlie  same  suit  and  process  shall  be  preferred  l>efore  the  suit 
of  any  person  ;  and  the  King  shall  have  first  execution  against  any  defendant  of  and 
for  his  said  debts  tefore  any  otlier  pereon  ;  so  always  that  tlie  King's  said  suit  be 
taken  and  commenced,  or  process  awarded,  for  the  said  debt,  at  the  suit  of  the  King, 
liefore  judgment  given  for  the  other  pei-son."  That  this  clause  of  the  statute  is  not 
to  be  interpreted  according  to  the  strict  letter  of  it  has  been  at  all  times  admitted. 
Taken  literally,  it  would  give  the  subject  a  greater  advantage  [213]  against  the  execu- 
tion at  tlie  suit  of  the  Crown  tJiaii  lie  possessed  against  that  of  any  subject.  If  the 
subject  has  obtained  judgment  before  tlie  teste  of  an  extent,  such  judgment,  according 
to  tlie  letter  of  the  statute,  would  postpone  the  Crown's  remedy  under  the  extent  tO'  an 
unlimited  time,  whereas  the  same  judgment  would  have  no  operation  whatever  against 
an  execution  at  tlie  suit  of  a  subject,  even  though  issued  in  a  suit  which  was  commenced 
after  such  judgment  was  signed.  In  the  case  of  tlie  Crown,  the  subject's  judgment 
would  give  him  the  preference,  though  his  execution  were  last  in  point  of  time. 

In  tlie  case  of  a  subject,  tlie  first  execution  against  the  goods  must  be  preferred. 
The  exact  literal  sense  of  the  statute  must  therefore  be  depai-ted  from  ;  and,  if  that 
sense  is  once  given  up,  we  are  at  liberty  to-  adopt  that  which  appears  to  be  the  nearest 
to  the  letter  of  the  statute,  and  at  the  same  time  which  best  carries  into  effect  tlie 
object  and  intention  of  the  Legislature.  For  tliis  puqaose,  it  should  be  considered, 
what  the  exact  state  of  the  prerogative  of  the  Crown  was  at  the  time  this  statute  was 
passed,  in  order  that  we  may  be  the  better  able  to  judge  how  much  of  it  was  intended 
to  be  alxilished  by  tJie  statute.  By  the  ancient  prerogative  of  the  Crown,  as  stated 
by  Lord  Coke,  in  1  Inst.  L31.  b.,  "  The  King  was  to  l^e  preferred  in  payment  of  his 
duty  or  debts  by  his  debtor  before  any  subject,  although  the  King's  debt  or  duty  be 
the  latter;  and  the  i-eason  hereof  is,  for  that  thesaurus  regis  e-?t  fundamentitnv  belli 
et  firmamentum  paci-s.  And,  thereupon,  the  law  gave  the  King  remedv  by  writ  of 
protection  to  protect  his  debtor,  tliat  he  should  not  be  sued  or  attached  until  he  paid 
the  King's  debt."  So'  the  law  remained  until  the  statute  25  Ed.  3,  c.  19,  which  was 
introduced,  as  Lord  [214]  Coke  says,  "  from  the  inconvenience  that  grew,  that  for  to 
delav  other  men  of  their  debts,  the  King's  debts  were  the  more  slowlv  paid."     Bv  that 
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statute  it  was  enacted,  "  That  notwitlist!i.ndiiig  sucli  protections,  the  parties  which 
have  actions  against  their  debtors  shall  be  answered  in  tlie  King's  Court  by  tlieir 
debtors:  and  if  judgment  be  thereupon  given  for  the  plaintiff  or  demandant,  the 
execution  of  the  same  judgment  shall  be  put  in  suspense  till  (/ree  be  made  to  the 
King  of  his  debt;  and  if  the  creditors  will  undertake  for  the  King's  debt,  tliey  sliall 
be  thereunto  received,  and  shall  have  execution  against  the  debtors  of  the  debt  due  and 
adjudged  tO'  them,  and  also  sliall  recover  against  them  as  much  as  they  shall  ]>ay  to  ■ 
the  King  for  them."  The  law,  therefore,  at  the  time  of  passing  the  statute  Hen.  )S, 
W.18,  that  although  tlie  King  granted  his  protection  to  his  debtors,  the  subject  might 
nevertheless  sue  his  debtor,  and  continue  his  suit  to  judgment;  but  still  the  execution 
was  suspended  until  the  King's  debt  was  paid.  The  Crown,  therefore,  might  still 
]iostpone  the  execution  of  the  subject  to  an  unlimited  time,  simply  by  delaying  tO'  take 
out  e.xecution  in  its  own  suit ;  but  by  the  statute  of  [.'5:5]  Hen.  8  [c.  :i9].  this  power  of  the 
Crown  to  postpone  the  execution  of  the  subject's  judgment  to  an  unlimited  time  is 
t.aken  away,  except  in  one  single  case,  viz.  where  tlie  suit  of  the  Crown  is  commenced 
before  the  judgment  has  been  obtained  by  the  subject.  In  that  case,  I  consider  the 
old  prerogative  still  remains.  Since  the  statute,  therefore,  where  the  Crown  has 
commenced  its  suit  before  the  subject's  judgment,  there  can  be  nO'  race  between  the 
Crown  and  the  subject  which  shall  sue  out  the  first  execution  ;  the  debt  of  tlie  Crown 
must  be  first  satisfied  before  the  subject  can  execute  his  writ.  But  where  the  Crown  has 
not  [215]  commenced  its  suit,  or  awarded  its  process,  before  the  subjects  judgment  is 
signed,  there  the  field  is  open  both  to  the  Crown  and  the  subject;  and  if  the  subject 
can  first  complete  his  execution  before  the  Crown  issues  its.  writ,  he  may  enjoy  the 
fruit  of  it.  Still,  however,  even  in  this  case,  if  the  execution  of  the  Crown  is  concur- 
rent with  that  of  the  subject,  if  it  is  actually  issued  before  the  subject's  execution  is 
complete,  the  statute  of  [3;i]  Hen.  8  [c.  39]  does  not  provide  for  the  case,  but  leaves 
the  old  common  law  rule  to  operate.  "  quando  jus  durnini.  regis  et  s^ibditi  concurrunt, 
jus  doitiini  regis  preferri  dehei."  The  rule  of  law  has  always  been,  that  the  pre- 
rogiitive  of  the  Crown  cannot  be  taken  away  except  by  express  and  unambiguous 
words  ;  but  it  is  diificult  to  find  any  words  in  the  statute  which  apply  to  two  writs  of 
execution  in  competition  with  each  other,  one  at  tJie  suit  of  the  Crown,  the  other  at 
the  suit  of  the  subject.  It  is  enough,  however,  to  saj'  it  is  left  in  doubt:  for  at  the 
time  in  which  this  statute  passed  it  is  impossible  to  believe  such  a  prerogative  was 
abandoned  by  the  Crown  if  there  are  no  express  words  tO'  show  the  intention.  After 
all,  tlie  important  point  is,  that  the  line  should  be  distinctly  drawn,  and  well  defined, 
which  fonus  the  boundaiy  bet/ween  the  right  of  the  Crown  and  the  right  of  the  subject, 
with  resjject  to  executions  of  the  subject's  judgments.  It  is  admitted  on  all  hands, 
that  if  the  extent  issues  before  the  seizure,  it  is  entitled  to  the  preference.  Suppose 
the  slieriff  actually  seizes,  and  tlie  extent  then  issues,  and  the  law  says,  that  as  it 
issued  before  the  sale,  it  is  to  be  preferred,  the  expense  of  the  enti-y  and  execution  will 
not  fall  upon  the  plaintiff  in  the  action,  for  his  debt  has  not  been  le\'ied  ;  those  ex- 
penses will  be  allowed  bj'  the  Exchequer  upon  payment  of  the  King's  debt.  The  onlv 
consequence  [216]  is,  that  the  subject  discovers,  a  very  few  days  later,  that  his  execu- 
tion cannot  be  satisfied  until  tlie  Crown  debt  is  paid.  For  these  reasons,  the  opinion 
which  I  have  formed  upon  the  first  question  proposed  tO'  us  is,  that  the  actual  sale 
under  the  /?.  fa.  forms  the  dividing  line  between  the  right  of  the  Crown  and  the  right 
of  the  subject :  and,  consequently,  that  the  extent  is,  in  the  present  case,  to  be  preferred 
to  the  writ  of  fi.  fa.  issued  at  the  suit  of  the  subject. 

Upo<n  the  second  question  proposed  by  your  Lordsliips,  I  sliall  say  no  more  than 
that  it  appears  to  me  tO'  make  no  difference  whether  the  extent  is  an  extent  in  aid 
or  an  immediate  extent  at  the  suit  of  the  Crown ;  all  the  authorities  agreeing  that  the 
same  privileges  extend  tO'  the  one  which  belong  tO'  the  other. 

I  have  the  authority  of  Mr.  Justice  Park,  who  is  unavoidably  absent  on  this  occa- 
sion, to  express  his  entire  concurrence  with  the  opinion  formed  by  the  m.ajority  of  His 
Majesty's  .ludges. 

Lord  Tenterden  :  My  Lords,  in  the  case  between  Daniel  Giles,  the  late  sheriff  of  the 
county  of  Hertford,  Plaintiff  in  Error,  and  Harry  Grover  and  James  Pollard,  De- 
fendants in  Error,  which  was  argued  some  time  ago  before  your  Lordshii>s,  the  learned 
Judges  have  given  their  answers  to*  certain  questions  that  were  proposed  to  them  by 
tlie  House.  By  these  answers  a  very  great  majority  of  the  Judges  coincided  in  that 
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opinion  upon  which  I  propose  to  submit  to  your  Lordships  tluit  the  judgment  of  the 
Court  of  Exchequer  should  be  affimied,  two  only  being  of  a  different  opinion.  The 
case  may  be  shortly  stated  thus  :  An  execution  having  issued  at  tlie  suit  of  a  subject, 
the  sheriff  took  possession  of  the  goods  of  the  debtor,  but  before  he  made  any  disposi- 
tion of  those  [217]  goods  by  bill  of  sale  to'  tlie  creditor,  or  in  any  other  way,  an  extent 
came  at  the  suit  of  the  Ciown  ;  and  the  question  is,  whether  an  extent  thus  coming  at 
.the  suit  of  the  Crown,  while  tlie  goods  remain  in  the  hands  of  the  sheriff,  is  to  be 
preferred  to  the  execution  taken  out  by  tlie  subject.  The  majority  of  the  Judges  on 
tlie  question  proposed  are  of  opinion  in  the  affirmative,  namely,  that  the  Crown's 
extent  should  be  preferred.  It  is  in  conformity  with  that  opinion,  in  which  I  most 
heartily  concur,  and  have  long  entertained — for  the  subject  is  by  no  means  new  in 
the  courts  of  justice — that  I  shall  take  the  liberty  of  delivering  my  opinion,  that  the 
judgment  of  tlie  Court,  of  Exchequer  sliould  be  affirmed. 

As  I  have  already  stated,  the  question  has  arisen  more  than  once  in  courts  of  law  ; 
and  tliere  are  two  recorded  decisions,  in  two  cases  so  often  alluded  to,  upon  the  sub- 
ject, one,  the  case  of  Uppom  v.  Sumner  [2  W.  Bl.  1251,  1294],  decided  in  the  Common 
Pleas  several  years  ago ;  and  the  other,  the  case  of  Rorke  v.  Dayrell  [4  T.R.  402], 
decided  in  the  Court  of  King's  Bench,  after  the  determination  of  the  other  case. 
Not  to  notice  the  prior  decisions  in  the  Court  of  Exchequer,  it  may  be  sufficient  for 
the  present  to  say,  tliat  there  have,  since  the  last  of  them,  namely,  the  decision  af 
Rorke  v.  Bwyren,  by  the  Court  of  King's  Bench,  been  two  or  three  in  the  Court  of 
Exchequer  to  the  contrary  of  those  two  prior  decisions. 

Your  Lordships  well  know  that  the  Barons  of  tlie  Court  of  Exchequer  are  very 
peculiarh'  conversant  with  the  revenue  of  tiie  CrowTi.  It  is  their  peculiar  duty  to 
attend  to  and  enforce  the  rights  of  the  Crown  against  the  subject  as  connected  with 
that  revenue. 

The  two  cases  which  are  reported,  and  which  are  against  the  rights  of  the  Crown, 
appear  to  have  pro-[218]-oeeded  upon  two^  grounds;  one  ground  was,  that  by  the 
seizure  of  the  sheriff  the  property  of  tlie  goods  was  divested  out  of  the  debtor  ;  another 
ground  was,  that,  according  to  the  time  interpretation  of  tli/e  statute  passed  in  tha 
time  of  Henry  8  [33  Hen.  8,  c.  39],  the  execution  of  the  Crown  was  not  to  be  preferred. 

Now,  with  regard  to  the  first  point,  namely,  the  supposition  that  the  property  was 
divested  out  of  the  debtor  by  the  seizure  of  the  goods,  by  tlie  act  of  the  slieriff  in 
seizing  the  goods,  it  appears  to  me,  upon  due  consideration,  and  so  tlie  majority  of 
the  Judges  thought,  that  the  proposition  could  not  be  maintained.  Property  cannot 
be  divested  out  of  one  person  without  being  vested  in  another;  and  it  is  impossible 
to  say  in  whom  the  property  does  become  vested,  if  tlie  investment  be  taken  out  of 
the  debtor.  It  has  been  argued  that  the  property  is  vested  in  tlie  sheriff,  because 
there  are  authorities  to  show  that  the  sheriff,  if  tlie  property  be  taken  out  of  his  hands, 
may  maintain  an  action  of  trover  against  the  wrong-doer.  These  actions  are  main- 
tainable upon  a  ground  perfectly  distinct  from  the  right  of  property,  they  are  main- 
tainable upon  the  ground  of  possession  ;  any  man  in  possession  of  goods,  whether 
as  the  bailee  or  otherwise,  may  in  his  own  name  maintain  an  action  against  any 
party  who  shall  deprive  him  of  the  possession.  The  power,  therefore,  of  bringing 
an  action  of  this  kind  does  by  no  means  prove  that  the  property  is  in  tlie  sheriff. 

It  has  been  supposed  b)'  some  that  the  property  is  in  the  judgment^creditor ;  but 
it  is  perfectly  clear,  upon  consideration  of  the  subject,  that  the  judgment^creditor 
has  no  property  in  the  goods  while  they  remain  in  the  hands  of  the  sheriff".  If  the 
sheriff  executes  the  process  of  the  Court,  and  makes  a  bill  of  sale  to  tlie  plaintiff  in 
the  action,  then  the  judgmentr[219]-creditor  obtains  the  property;  but  until  that  is 
done,  while  the  goods  are  in  tlie  possession  of  the  sheriff,  they  are  in  tlie  custody  of 
the  law,  but  still  remain  the  property  of  the  debtor  to  whom  they  originally  belonged. 
If  the  property  were  divested  some  ceremony  would  be  iiecessarj'  to  revest  it;  but, 
there  is  no  such  ceremony.  If  the  debtor  pays  tlie  money  to  the  sheriff,  the  sheriff' 
withdraws;  he  executes  no  conveyance;  he  does  not  ers^en  go  through  any  ceremony; 
but  all  he  does  is  to  withdraw,  and  leave  the  goods  where  they  were.  It  appears  to^ 
me,  tlierefore,  that  putting  tlie  case  shortly  upon  that  ground  of  a  supposed  divesting 
of  the  property,  it  can  by  no  means  sustain  the  two  cases  which  I  have  referred  to, 
K5jd  which  were  decided  against  tlie  right  of  the  Crown. 

It  remains  to  consider  the  effect  of  the  statute  upon  which  so  much  reliance  wasi 

898 


GILES  V.  GROVKR  [1832]  I  CLARK  &  FINNELLY. 

placed.  That  was  the  statute  passed  in  the  reign  of  Henry  8  [33  Hen.  8,  c.  39]  ;  and 
I'pon  the  first  view  of  it,  considering  that  statute  by  itself,  and  witliout  regard  U>  the 
state  of  the  law  as  it  previously  existed,  it  might  seem  that  tlie  argument  founded 
upon  it  was  correct.  By  that  statute  it  is  enacted,  "  That  if  any  suit  be  commenced, 
or  any  process  be  liereafter  awarded,  for  the  recovery  of  any  of  the  King's  debts,  tlie 
Bhme  suit  and  process  shall  be  preferred  before  the  suit  of  any  person  or  persons, 
and  the  King,  his  heirs  and  successors,  sliall  have  first  execution  against  any  de^ 
fendant  or  defendants  of  and  for  his  said  debts,  before  any  other  person  or  persons  ; 
so  always  that  the  King's  suit  be  taken  and  commenced,  or  process  awarded,  for  the 
said  debt,  at  the  King's  suit,  before  judgment  given  for  the  said  other  person  or 
persons." 

As  I  have  already  intimated,  if  that  statute  were  read  without  regard  to  the  state 
of  the  law  as  it  existed  [220]  at  that  time,  it  certainly  would  furnish  an  argument 
against  the  right  of  tlie  Crown  ;  but  tliat  Act  of  Parliament,  like  every  other,  is  to  be 
construed  with  regard  to  the  state  of  tlie  law  as  it  previously  existed  ;  and  so  con- 
struing that  statute,  it  will  be  found  not  to  apply  to  a  case  like  tlie  present. 

By  the  Common  Law,  tlie  King  had  a  riglit  of  preventing  any  subject  from  suing 
any  of  his  debtors  ;  it  was  the  practice,  and  it  was  a  right  which  was  sometimes 
exercised,  of  granting  to  tliose  who  were  his  debtors  a  protection,  whicli  prevented 
any  of  his  subjects  from  bringing  any  suit  against  them.  Thus  the  law  stood  until 
nn  Act  of  Parliament  passed,  which  I  shall  draw  your  Lordships'  attention  to,  namely, 
the  statute  of  tlie  25  Ed.  3,  c.  19.  That  statute  shows  what  the  law  was  before  it  was 
passed,  and  introduces  an  alteration  in  favour  of  the  suitor  ;  and  it  is  in  these  terms  : 
"  Forasmuch  as  our  Lord  the  King  hath  made  before  this  time  protections  to  divers 
people  which  were  bounden  to  him  in  some  manner  of  debt,  tliat  they  should  not  be 
impleaded  of  the  debts?  which  they  owed  to  others  till  they  had  made  satisfaction 
to  our  Lord  the  King  of  that  which  to  him  was  due  by  them  by  reason  of  his  pre- 
rogative ;  and  so  during  such  protections  no  man  hath  dared  to  implead  such  debtors.'' 
Your  L(irdshi|is  will  observe  that  tlie  preamble  recites  the  law  to  be  as  I  have  stated  it, 
namely,  that  the  King  by  his  protection  was  in  the  practice  aiiu  had  a  right  to  prevent 
nny  person  from  commencing  any  suit  against  his  debtor;  then  it  goes  on  to  enact, 
■  It  is  accorded  and  assented,  that  notwithstanding  such  protections,  tlie  parties 
which  have  actions  against  their  debtors  shall  be  answered  in  tlie  King's  Court  by 
the  debtors  ;  and  if  judgment  be  thereupon  given  for  the  plaintiff  or  demandant,  the 
execution  [221]  of  the  same  judgment  shall  be  put  in  suspense  till  satisfaction  be 
made  to  the  King  of  his  debt.  And  if  tlie  creditors  will  undertake  for  tli,e  King's 
debt,  they  shall  be  thereunto  received,  and  moreover  shall  have  execution  against 
their  debtors  of  the  debt  due  to  tliem,  and  also  shall  recover  against  them  as  much 
Ts  they  shall  pay  to  the  King  for  them.''  This  statute  therefore  so  altered  the  law 
as  that  it  enables  the  subject  to  bring  an  action  against  his  debtor,  although  he  be  a. 
debtor  to  the  Crown,  which  before  he  could  not  do  ;  but  nevertheless  it  prevents  him 
from  tiiiing  out  execution  unless  he  first  satisfies  the  debt  of  the  Crown.  This  was 
the  state  of  the  law  before  the  passing  of  Lue  statute  to  which  I  have  referred,  namely, 
the  statute  of  33  Hen.  8  [c.  39].  The  subject  might  commence  an  action,  and  might 
have  proceeded  even  to  judgment,  but  could  have  no  execution  without  satisfying 
the  King's  debt.  All,  therefore,  tliat  the  statute  [33]  of  Hen.  8  [c.  39]  does,  is  to 
allow  a  party  to  have  execution  without  satisfying  that  debt;  it  autliorizes  him  to 
take  out  his  writ,  but  does  not  apply  to  a  case  in  which  there  are  conflicting  execu- 
tions, which  is  the  case  in  question.  If  it  should  be  taken  literally,  that  the  King 
should  not  have  execution  unless  his  suit  were  commenced  before  a  judgment  given 
for  the  subject,  the  consequence  would  be,  that  the  subject  might  obtain  judgment 
against  the  King's  debtor,  and  forbear  taking  out  execution  for  a  considerable  lenartli 
of  time,  and  during  all  that  time  prevent  the  Crown  from  recovering  its  debt  by 
taking  out  execution  ;  that  would  be  open  to  collusion  on  the  part  of  the  subject,  and 
operate  to  the  great  prejudice  of  the  King's  revenue  and  his  rights.  I  am  therefore 
of  opinion,  that  the  true  effect  of  this  statute  is  to  allow-  the  subject  to  obtain  [222] 
judgment,  and  even  to  sue  out  execution,  without  first  making  satisfaction  to  the 
King;  but,  nevertheless,  to  leave  the  law  in  all  other  respects  as  it  stood  before: 
namely,  if  the  King's  execution  comes  while  the  goods  remain  the  property  of  the 
debtor — and,  as  I  have  already  stated,  my  opinion  is,  that  they  do  remain  tlie  pro- 
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perty  of  the  debtor,  altJiougii  tkey  be  taken  possession  of  by  the  sheriff — the  King's 
execution  shall  prevail.  The  contrary  of  that  has  been  decided  in  the  two  cases  of 
Ippum  V.  Simner  [2  W.  Bl.  1251,  1291],  and  Rorke  v.  Dayiell  [4  T.R.  402];  but 
there  are  two  or  three  decisions  of  tlie  Court  of  Exchequer  in  accordance  with  my 
view  of  the  subject.  I  do  not  know  that  it  is  necessary  to  tiouble  your  Lordships 
with  referring  to  these  cases ;  they  were  very  much  considered  in  the  Court  of  Ex- 
checjuer,  and  the  decision  in  one  of  them  afterwards  became  tlie  subject  of  inquiry 
in  the  Court  of  King's  Bench.  The  case  is  reported  by  the  name  of  Thurston  v.  Mills 
[16  East,  278] ;  tlie  point  of  law,  which  is  the  question  in  tlie  present  case,  was  twice 
argued  before  that  Court,  and  a  third  time  upon  a  question  preliminary  to  the 
question  argued  on  the  two  first  occasions,  and  which  was  really  the  question  in  the 
cause.  Upon  that  preliminary  question,  which  regarded  only  the  form  of  the  action, 
the  Court  of  King's  Bench  decided  against  the  plaintiff.  The  main  question  was 
there  left  untouched  ;  but  I  tiiink  it  may  be  collected,  though  not  very  clearly,  that 
the  opinion  at  least  of  some  of  the  judges  who  sat  in  tlie  Court  at  that  time,  Lord 
EUenborough  being  at  the  head  of  them,  and  41r.  Justice  Le  Blanc  being  one  of 
them,  was  in  favour  of  the  Crown.  I  cannot  assert  positively  that  it  was  so;  but 
in  reading  the  report  of  the  case,  and  from  my  own  recollection  of  the  questions 
introduced  into  the  argument  of  it,  I  am  strongly  in-[223]-clined  to  think  that  it 
was  so,  and  I  formed  that  opinion  at  tlie  time. 

The  ground  upon  which  those  two  decisions  of  U ppom  v.  Sumner,  and  Rorke  v. 
Dtuyrelh  have  proceeded,  as  to  the  divesting  of  the  property  out  of  the  debtor  and 
vesting  it  in  aiiotlier,  failing,  in  my  opinion,  and  the  argument  also  that  was  founded 
upon  the  construction  o.  the  statute  of  Hen.  8,  failing,  on  a  due  consideration  of  that 
statute  with  regard  to  the  law  as  it  existed  before,  my  opinion  is,  that  the  Crown  has 
a  right  of  priority  in  this  case  before  the  subject;  and,  consequently,  tliat  the  judg- 
ment of  the  Court  of  Exchequer  must  be  affirmed.  I  should  further  say,  that,  accord- 
ing to  the  practice  at  the  time,  although  the  law  has  since  been  altered,  the  judgment 
of  the  Court  of  Exchequer  in  tliis  case  was  removed  by  a  writ  of  error,  and  argued 
before  the  chief  justices  of  the  King's  Bench  and  of  the  Common  Pleas,  of  whom  I 
was  one,  and  my  Lord  Wj'nford  the  other  :  we  did  not  come  to  the  same  conclusion 
upon  that  occasion,  and,  tlierefore,  we  affirmed  the  judgment,  understanding  and 
meaning  that  the  question,  which  was  one  of  great  impoi-tance,  should  be  brought 
to  this  House:  I  have  since  conferred  with  my  Lord  Wynford  upon  the  subject,  and 
1  have  learned  from  him  tliat  he  is  now  perfectly  satisfied  with  the  opinion  which  I 
have  ventured  to  give  to  your  Lordships,  and  by  which  I  affirm  the  Judgment  of  the 
Court  of  Exchequer. 

Lord  Brougham,  C,  after  reviewing  tlie  cases,  said,  I  certainly  entertain  a  strong 
opinion  that  the  judgment  of  the  Court  of  Exchequer  in  this  case  is  right,  and  ought, 
by  your  Lordships,  to  be  affirmed.  I  entirely  go  along  with  the  opinions  pronounced 
by  the  [224]  majority  of  the  learned  Judges,  in  answer  to  the  questions  put  to  them. 
It  is  of  much  more  importance  that  this  question  should  be  settled,  than  it  is  in  which 
way  it  shall  be  settled. 

Judgment  affirmed. 


WRIT  OF  ERROR 

From  the  Court  of  King's^  Bench. 

WILLIAM  HELLISH,— P/aMi<?#  in  Error;  GEORGE  RICHARDSON,— Zip/ew(/o/i* 

in  Eri-or. 

[Mews'  Dig.  i.  .352  ;  xi.  488,  602 ;  S.C.  6  Bli.  N.S.  70 ;  and.  in  Courts  below,  2  Bing. 
229  ;  3  Bing.  334  ;  7  B.  and  C.  819.     Cited  with  approval,  on  point  as  to  amend- 
ments, in  Tetley  v.  Wanless,  1867,  L.R.  2  Ex.  279  ;  and  Scott  v.  Bennett,  1871, 
L.R.  5  H.  L.  243.     See  also  Davies  v.  Davies,  1887,  36  Ch.  D.  364.] 
This  House  will  not  postpone  tlie  hearing  and  decision  of  any  Appeal  on  account 
of  the  absence  of  counsel,  but  will  call  on  the  counsel  on  either  side  in  attend- 
ance to  proceed  with  the  argument. 
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A  Court  of  Law  has  authority  over  its  own  record,  whicli  it  may  amend,  even  after 
error  brought. 

A  Court  of  Error  will  not  inquire  into  the  propriety  of  amendments  made  in  the 
Court  below,  but,  though  such  amendjiients  be  made  after  error  brought,  will 
consider  them  as  part  of  tlie  original  record  subjected  to  tlieir  revision. 

This  was  a  writ  of  error  brought  by  the  Defendant  below  from  a  judgment  of  the 
Court  of  King's  Bench  at  Westminster,  affirming  a  judgment  of  the  Court  of  Common 
Pleas  at  Westminster,  in  favour  of  the  I'laiiititf  below. 

The  declaration  was  on  a  special  contract,  and  contained  four  special  counts  and 
the  money  counts. 

The  Defendant  pleaded  tlie  general  issue.  The  cause  was  tried  at  tlie  London 
Sittings  after  Hilary  [225]  Term,  1824,  before  the  Right  Hon.  Lord  Gifl'ord,  then 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and  a  special  jury,  and  a  verdict 
was  recorded  for  the  plaintiff  on  all  the  counts,  witli  £7500  damages. 

Judgment  was  given  for  the  Plaintiff  by  the  Court  of  Common  Pleas  upon  the 
whole  dei'laration  after  a  motion  for  a  new  trial  or  in  arrest  of  judgment,  for  the 
damages,  and  £274  taxed  costs. 

A  writ  of  error  was  brought  in  the  Court  of  King's  Bench:  special  errors  were 
assigned,  and  tiie  case  was  argued  at  the  sitting  before  Michaelmas  Term,  1825. 

Before  the  Court  of  King's  Bench  gave  any  judgment,  the  Plaintiff  below  applied 
to  the  late  Lord  Gifford,  then  Master  of  the  Rolls,  to  amend  the  postea,  by  entering 
the  verdict  for  the  Plaintiff'  on  the  fii-st  count  only,  but  his  Lordship  declined  to  intei-- 
fere,  as  he  doubted  whether  he  had  any  authority,  having  ceased  to  fill  the  office  of 
Chief  Justice,  but  he  certified  to  tJie  Court,  that  he  should  liave  made  the  amendment 
had  he  possessed  the  autliority  to  do  so.  On  tlie  10th  of  November  1825,  a  rule  ivi-n 
was  granted  by  the  Court  of  Common  Plea,s  for  amending  the  postea. 

On  the  24th  of  November,  the  rule  was  made  absolute,  and  the  tiisi  prius  record 
was  amended  accordingly  :  and  on  the  next  day  a  rule  nisi  was  obtained  from  the 
Court  of  Common  Pleas  for  amending  the  JudgmentrroU,  conformably  to  the  amended 
postea,  which  rule  was  made  absolute  on  the  26th  of  November,  and  the  Judgment- 
roll  remaining  in  the  Common  Pleas  was  amended  accordingly. 

While  these  proceedings  were  pending  in  the  Common  Pleas,  namely,  on  the  25th 
(jf  November,  the  Court  of  King's  Bench  gave  judgment  upon  the  ori-[226]-ginal 
transcript,  reversed  the  judgment  of  the  Court  of  Common  Pleas,  and  directed  a 
venire  de  novo,  intimating  an  opinion,  that  the  first  and  second  counts  of  the  declara- 
tion, which  set  fortli  the  whole  of  tlie  agreement  between  tlie  parties,  were  good,  but 
that  there  was  not  a  sufficient  consideration  to  support  the  third  and  fourth  counts. 
That  reversal  was  entered  of  record  on  the  next  day. 

Upon  the  amendment  being  made  by  the  Court  of  Common  Pleas,  an  application 
was  made  to  the  Court  of  King's  Bench  to  amend  the  transcript;  and  the  Court  of 
King's  Bench,  in  the  same  Michaelmas  Term,  1825,  amended  the  transcript  in  the 
same  way,  and  gave  judgment  for  the  Plaintiff  below,  affirming  the  judgment  of  the 
Court  of  Common  Pleas,  with  £106,  10s.  for  the  costs  in  error. 

Upon  this  judgment  the  Defendant  below  brought  the  present  writ  of  error. 

Upon  counsel  being  called  to  the  bar  (25  June),  Mr.  Campljell  appeared  on  behalf 
of  the  Defendant  in  Error,  and  stated  to-  their  Lordships  that  tJiere  was  no  counsel 
present  for  the  Plaintiff. 

The  Agent  for  tlie  Plaintiff  said  that  he  had  taken  every  possible  means  to  ensure 
the  attendance  of  counsel,  but  that  lie  had  been  unable  to  do  so,  on  account  of  their 
being  engaged  in  very  important  business  elsewhere,  and  he  expressed  a  hope  that  their 
Lordships  would  allow  the  case  to  stand  over. 

Mr.  Campbell  could  not  consent  to  any  further  delay. 

Lord  Tenterden  said,  that  it  had  never  been  tlie  practice  of  that  House  to  allow 
causes  to  stand  over  on  account  of  the  absence  of  counsel.  Other  Courts  might  do  so 
for  the  convenience  of  tliat  House,  but  that  House  could  not  do  so  for  their  convenience. 
He  remembered  an  instance  in  which,  when  at  the  bar,  [227]  he  had  been  engaged 
in  a  cause  in  the  Court  of  King's  Bench,  and  on  the  day  appointed  for  tlie  trial,  an 
appeal,  in  which  he  had  been  retained  as  counsel,  came  on  to  be  heard  in  tliat  House  : 
he  mentioned  the  circumstance  to  Lord  Ellenborough,  who  at  once  allowed  him  to  quit 
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the  Court  of  King's  Bench,  in  order  to  proceed  witli  the  argument  before  that  House. 
Ho  did  not  however  tliiuk  it  wtis  fit  to  dismiss  tliis  appeal  under  tlie  circumstances 
that  now  appeared,  and  he  should  therefore  move  their  Lordships,  tliat  the  counsel 
for  tlie  Defendant  in  Error  should  proceed  with  tlie  argument. 

The  motion  was.  agreed  to. 

Mr.  Campbell,  for  the  Defendant  in  Error :  The  House  had  no  right  to  look 
beyond  the  amended  judgment  of  the  Court  below,  but  were  bound  by  tlie  amended 
roll.  If  so,  tlien  the  Plaintiff  in  Error  must  fail,  for  the  unanimous  opinion  of  both 
Courts  below  had  been  in  favour  of  tlie  original  Plaintiff  upon  the  hret  counts  of  the 
declaration.  The  argument  for  tlie  Plaintiff  in  Error  must  be,  tliat  the  Court  of 
Common  Pleas  had  no  authority  to  amend  tlie  postea,  for  tliat  the  writ  of  error  having 
removed  the  record  from  their  Court,  their  power  over  it  was  gone.  The  Court  of 
Common  Pleas  had  the  power  to  amend  the  postea  and  judgment,  which  still  remained 
with  them,  as  they  only  sent  up  the  transcript  of  the  record  to  the  Court  of  King's 
Bench.  When  they  had  so  amended  their  own  record,  and  the  Court  of  King's  Bench 
had  been  informed  of  the  amendment,  the  latter  Court  was  bound,  ex  dehito  justitice 
to  amend  the  roll  there,  and  to  give  judgment  for  the  Defendant  in  Error.  The 
amendment  of  the  postea  was  only  an  amendment  of  a  misprision  of  the  clerk,  which 
was  authorized  by  the  8  Hen.  6,  c.  12.  Under  that  and  otlier  similar  statutes  [228] 
the  Courts  had  long  since  adopted  the  practice  of  amending  the  postea  by  the  Judges 
notes.  To  show  that  amendments  of  a  postea  and  a  judgment  might  be  made  after 
writ  of  error  brought,  he  cited  Petrie  v.  Hannay,  3  T.  R.  659  :  Doe  v.  Perkins,  3  T.  R. 
749;  De  Tastet  v.  Rucker,  6  Moore,  135;  3  Brod.  and  Bing.  65,  and  9  Price,  432: 
Henley  v.  The  Mayor  of  Lyme  Regis,  6  Bing.  100 ;  Doe  v.  Dyhall,  1  Moore  and  Payne, 
330:  Friend  v.  The  Duke  of  Richmond,  Hardr.  505;  where  Hale,  Chief  Baron,  said 
it  was  the  constant  practice  after  error  from  that  Court  for  the  record  to  be  amended 
there,  and  the  same  amendment  tO'  be  afterwards  made  in  the  court  of  Error  :  Wood 
v.  Matthews,  Poph.  102,  Anonymous,  Sir  W.  Jones'  Rep.  9;  Anonymous,  2  RoU  Rep. 
471  ;  GrenvUle  v.  Smith,  Cro.  Jac.  627  ;  Ann  Healings  v.  The  Mayor  and  Commonalty 
of  the  City  of  London,  Cro.  Car.  574  ;  Anonymous,  Salk.  49  ;  Meredith  v.  Davies, 
Salk.  269  ;  Frankland  v.  Reeve,  Cas.  Temp.  Hardw.  1 18  ;  Foster  v.  Black,  Barnes,  7  ; 
Tully  V.  Sparkes,  Strange,  869  ;  Short  v.  Coffin,  5  Burr.  2730  ;  Rees  v.  Morgan,  3  T.  R. 
349  ;  Pickwood  v.  Wright,  1  H.  B.  642  ;  Usher  v.  Dansey,  4  M.  and  S.  94  ;  and  Free 
V.  Burgoyne  [2  Bli.  N.S.,  p.  65],  in  that  House,  (mentioned  by  Mr.  Campbell  as  a  case  in 
which  he  had  been  concerned,)  and  which  was  a  writ  of  error  from  the  Court  of  King's 
IJench.  In  that  case  it  did  not  appear  that  tlie  party  below  had  asked  for  costs.  The 
Lord  Chancellor  (Lyndhurst)  said,  that  the  Court  below  would  amend  the  record,  and 
that  House  would  afterwards  amend  the  transcript  accordingly.  The  counsel,  in 
consequence  of  that  intimation,  did  not  press  tlieir  objections.  Dunbar  v.  Hitch- 
cork,  3  M.  and  S.  591,  was  also  a  decisive  authority  for  the  Defendant  in  Error. 
There  an  amendment  was  made  by  the  Court  of  King's  Bench  after  the  record  had  been 
[229]  removed  to  that  House,  and  an  amendment  too  which  the  Court  of  Common 
I'leas,  where  the  case  was  originally  tried,  had  considered  as  one  of  substance,  and 
not  a  mere  misprision  of  the  clerk.  Even  that  Court,  however,  in  at  first  refusing  the 
amendment  (5  Taunt.  820)  had  impliedly  admitted  that  if  the  matter  to  be  amended 
had  been  only  a  misprision  of  the  clerk,  they  would  have  made  it,  though  after  error 
brought  in  the  Court  of  King's  Bench.  There  was  no  pretence  for  saying  that  there 
was  any  distinction  between  the  Courts  of  King's  Bench  and  Common  Pleas  as  to  the 
power  they  possessed  over  their  own  records.  It  had  been  said  that  on  error  from 
the  Court  of  King's  Bench  into  the  Exchequer  Chamber  or  House  of  Lords,  only  the 
transcript  of  the  record  was  sent  up,  but  that  on  error  from  tlie  Common  Pleas  into  the 
King's  Bench,  the  original  record  itself  was  sent.  That  was  not  so  in  practice,  for  in 
all  cases  of  error  from  any  of  the  superior  courts,  the  transcript  only  was  sent  to  the 
court  of  error.  The  law  too  was  the  same  as  to  both,  for  the  27  Eliz.  c.  8,  which  gave 
the  writ  of  error  from  the  King's  Bench  to  the  Exchequer  Chamber,  required  that  the 
record  itself  sliould  be  removed.  That  statute  enacted,  that  the  party  against  whom 
judgment  was  given  in  the  King's  Bench,  might  "  sue  out  of  the  Court  of  Chancery 
fl  special  writ  of  error  directed  to  the  Chief  Justice,  commanding  him  to  cause  the 
record,  and  all  things  concerning  the  judgment,  to  be  brought  before  the  justices  of 

902 


MELLISH   r.   RICHARDSON  [1832]       I  CLARK  &  FINNELLY. 

tlie  Common  Bench  and  Barons  of  the  Exchequer  ;"  and  according  to  the  forms  given 
in  Tidd's  Appendix,  c.  44,  ss.  10  and  15,  the  writs  of  error  from  the  Common  Pleas  to 
the  King's  Bencli,  and  from  the  latter  Court  tO'  t!ie  House  of  Lords,  were  in  tlie  same 
words.  The  King's  Bench  always  [230]  possessed  authority  over  its  own  records,  and 
so  did  the  Common  Pleas,  and  the  distinction  now  attempted  to  be  set  up  was  utterly 
without  foundation.  If  the  authority  of  the  cases  quoted  wa.s.  not  denied,  their  Lord- 
ships liad  only  to  look  at  tlie  first  count  of  the  dcM;laration,  which  was  fully  proved, 
and  on  which  the  verdict  and  j  udgment  were  now  entered,  and  against  which  there  was 
no  pretence  for  alleging  error. 

Lord  Tenterden  :  My  Lords,  a  great  doubt  has  arisen  in  my  mind,  how  far  tliis 
House  can  take  notice  of  the  rules  and  orders  of  the  Courts  below.  Your  Lordships 
look  only  to  tlieir  judgments,  and  not  to  any  interlocutory  matter  that  may  be  brouglit 
Ijefore  tliem.  Tliat  is  the  point  on  which,  if  it  be  your  Lordships'  pleasure,  tlie  Counsel 
for  the  Plaintiff  in  Error  shall  be  heard.  I  entertain  great  douj^ts  upon  it.  I  have 
a  strong  opinion  that  no  consent  or  agreement  of  the  jjarties  themselves  can  bind  this 
House,  nor  can  any  agreement  of'  the  Judges  in  the  Courts  below  have  that  effect.  It 
appears  tliat  the  Court  of  King's  Bench  (see  the  judgment  oif  the  Court  oi  King's 
Bench,  delivered  by  Mr.  Justice  Bayley,  7  B.  and  C.  8-35)  have  agreed  to  state  the  facts 
on  the  record,  "'  in  order  that  a  court  of  error  may  have  the  opportunity  of  considering 
whether  the  amendment  we  have  required  to  be  made,  ought  to  be  made  or  not."  If 
the  Judges  of  the  Court  below  think  proper  to  do^  what  they  conceive  will  give  juris- 
diction to  this  House,  they  may  do  it,  but  that  will  not  alter  the  real  jurisdiction  of 
the  House,  nor  will  it  alter  the  nature  of  tlie  question  tluit  arises  on  the  circumstances 
submitted  to  your  Lordships'  consideration.  That  question  seems  to  me  properly  to 
be,  whether  a.  court  of  error  can  inquire  intO'  the  propriety  of  any  amendment  made 
by  an  inferior  court  in  its  own  [231]  record,  and  to  which  question,  I  think  the 
attention  of  Counsel  ought  to  be  diret-ted. 

The  case  was  allowed  to  stand  over  for  two  days  when  it  was  argued  by 
Mr.  Barnewall,  for  the  Plaintiff  in  Error  — There  are  two  points  in  this  case, 
first,  whether  the  Court  of  Coinmon  Pleas  had  the  power  to  ameiid  the  pnstea,  after 
the  signing  of   judgment,   and   also   to  amend  the   judgment-roll,   by  altering   the 
verdict;  secondly,  whether,  if  that  Court  had  that  power,  the  Court  of  King's  Bench 
was  bound  to  make  the  like   alterations.     At  common   law   no   amendment   could 
be  made  after  final  judgment,  and  entry  thereof  on  the  record;  Marriot  v.  Lisster, 
2  Wilson,  147.     The  power,  therefore,  to  amend  the  record,  after  judgment  signed, 
is  derived  from  the  statute  of  Amendments,  8tli  Hen.  6,  c.  12,  and  it  is  confined  to  the 
misprision  of  the  clerk  of  the  court.     The  question  in  this  case,  then,  is  this,  were  the 
errors  on  this  record  caused  by  the  misprision  of  the  clerk  or  by  the  acts  of  the 
parties?    It  was  no  misprision  of  the  clerk,  but  the  fault  of  the  Plaintiff  below,  that 
bad  counts  were  put  on  the  record.    It  was  no  misprision  of  the  clerk  when  he  entered 
the   veidiet  generally,   or   as   he  was   directed.     Tlie  errors  here,   therefore,   being 
caused  by  the  act  or  omission  of  the  party,  from  which  the  misprision  of  the  clerk 
was  distinguished.  Green  v.  Eennet,  1  T.  R.  782,  was  not  amendiible  by  the  statute 
of  Hen.  6th;  Mason  v.  Fox,  Cro.  Jac.  631  ;  Vin  Ab.  tit.  Amendiiient^ ;  and  the  cases 
tliere  collected  from  Bro.  Ab.     Tliese  authorities  were  perfectly  consistent  with  tlie 
cases     cited     on     the     other     side,     for     every     one     of     the     latter     applied     to 
amendments    of    the    record    before    judgment,    or    amendments    for    misprision 
of  the  clerk  after  judgment.      The  entry  of  the  verdict   found  by  the  jury  upon 
all  the  counts,  was  no  misprision  of  the  [232]  clerk,  but  the  fault  of  the  Plaintiff' 
below,  whO'  might  have  directed  it  to  be  entered  on  the  first  count  only  at  tJie  time 
it  was  given,  or  moved  the  Court,  of  Common  Pleas  to  order  it  to  be  so.  entered  Lefors 
judgment.      The   general    rule,    as   to   amending   the   postea,    when    the   jury   give 
general  damages,  on  a  declaration  consisting  of  several  counts,  and  one  or  more 
of  them  is  defective,  is  established  by  the  case  of  Eddoires  v.  Hopkins,  Doug.  377-8; 
and  by  the  rules  of  M.  1654,  sect.  21,  K.  B.  and  1654,  C.  P.  Barnes,  478.     'Willee, 
443,  and  1  Term  Reports,  542  ;  and,  by  the  particular  cases  determined  according  to 
the  above  rules,  as  Grant  v.  Astle,  Doug.  722  ;  Spencer  v.  Goter,  1  H.  Blac.  79  ;  Cook 
V.  Cox,  3  M.  and  S.  110:  Dunhar  v.  Hitrhcock,  1  Marsh.  382;  5  Taunt.  820,  S.  C; 
Reece  v.  Lee,  7  Moore,  269.     Insufficient  pleadings,  or  any  act  of  the  party,  or  of  liis 
counsel,  or  of  tlie  judge,  or  court,  are  not  amendable  after  judgment:  Blackamore's 
case,  8  Rep.  310  ;  Mason  v.  Fox,  Cro.  Jac.  631  ;  and  Green  v.  Miller,  2  B.  and  Adol 
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781 ;  in  which  last  case  the  Court  said  tliat  they  could  not  amend  after  judgment, 
except  for  niisprision  of  the  clerk.  If  their  Lordships  should  aiBriii  the  amendments 
in  this  case,  every  Court  in  Westniinster-Hall  will  be  at  libert}'  hencefoi-ward  to 
repeal  the  statute  of  Amendments.  But  it  is  contended  that  this  House  is  to  look  only 
at  the  record  as  it  is  brouplit  before  them  in  its  amended  form,  and  that  tlie  Appel- 
lant is  estopped  from  showing  how  it  stoo  1  originally  in  the  Court  of  Common 
Pleas.  There  was  no  ground  for  such  an  argument :  tlie  amendments  were  made 
without  tlie  consent  of  the  Plaintiff  in  Error,  and  therefore  there  was  no  estoppel, 
wliicli  is  wliere  a  person  is  concluded  by  his  own  act  or  acceptance;  Co.  Lit.  352,  a-, 
Com.  Dig.  tit.  Estoppel.  The  truth  appeared  by  this  record  to  be,  that  these  amend- 
ments of  the  posfea  and  judgment^roll  were  made  by  the  Court  of  Common  Pleas,  not 
only  [233]  after  final  judgment  was  entered  up,  but  also  after  the  record  of  the 
judgment  had  been  removed  by  writ  of  error  to  the  Court  of  King's  Bench,  and 
while  the  same  remained  in  that  Court.  By  tlie  statute  8  Hen.  6,  c.  1,  amendments 
are  to  be  made  by  tlie  judges  of  the  courts  in  which  tlie  record  is,  by  way  of  error  or 
otherwise,  according  to  their  discretion.  The  judges  of  tlie  Court  of  Error  were 
bound  to  exercise  their  judgment,  whether  the  error  sought  to  be  amended  arose 
from  the  misprision  of  the  clerk.  There  was  a  distinction  between  proceedings  on 
writs  of  error  in  tliese  Courts:  when  a  writ  of  error  was  brought  in  the  King's 
Bench,  on  a  judgment  in  the  Common  Pleas,  tlie  record  itself,  and  not  merely  a 
transcript  of  it,  was  removed  into  the  former  court,  e.xcept  in  the  case  of  a  fine; 
Year  Books,  40  Ass.  20,  22  Ed.  3,  6  pi.  24  ;  Fitz.  Nat.  Brev.  tit.  Writ  of  Error,  20 
F.  1  Rol.  Abr.  tit.  Error,  752-3.  3  D'Anv.  Abr.  tit.  Error,  P.  a  :  Vin.  Abr.  tit.  En  or, 
P.  Bac.  Abr.  tit.  Error,  B.  2.  and  Com.  Dig.  tit.  Pleader,  3,  B.  13;  the  case  of 
Andrews  v.  Lord  ('romirell.  Cro.  Eliz.  891 ;  the  Dean  of  Carlisle's  case,  Godb.  375.  and 
Coot  y.Lincfi,  1  Lord  Raym.  427,  Cowp.  843.  The  record,  therefore,  according  to 
those  authorities,  could  not  be  in  tlie  Court  of  Common  Pleas,  where  the  amend- 
ments were  made.  The  judgment  which  had  been  entered  upon  tliat  record  was 
reversed  by  the  Court  of  King's  Bench,  and  that  reversal  was  entered  of  record  in 
that  Court  before  the  judgment^roll  was  amended  in  the  Court  of  Common  Pleas, 
which  amendment  was  not  made  until  after  a  lapse  of  several  terms,  contrary  to  the 
case  of  Harrison  v.  King,  1  Barn,  and  Aid.  161.  It  appears  by  the  record,  that  two 
different  and  inconsistent  judgments  were  given  b}'  the  Court  of  King's  Bench, 
one  by  which  tlie  judgment  of  the  Court  of  Common  Pleas  was  ordered  to  be  reversed, 
the  other  by  which  it  was  affirmed,  and  the  latter  was  given  after  [234]  the  first  was 
entered  up  ;  all  which  was  conti-ai-y  to  the  authorities  before  referred  to.  The 
Court  of  King's  Bench  was  not  bound  to  follow  the  amendments  made  by  the  Court  of 
Common  Pleas,  and  the  judgment  of  the  former  Court,  reversing  that  of  the  latter, 
ought  to  be  affirmed. 

Lord  Tenterden :  This  case  appeai-s  to  me  tO'  resolve  itself  intO'  this  question, 
whether  it  is  competent  for  a  court  of  error  id  examine  tlie  propriety  of  an  amend- 
ment of  the  record  of  the  court  below,  on  the  Older  for  the  amendment  being  sent  up 
as  part  of  the  record?  If  the  Judges  shall  be  of  opinion  that  it  is  not  competent 
for  a  court  of  error  so  to  do,  the  judgment  of  the  Court  below  must  be  affirmed 
without  further  discussion,  but,  if  they  doubt  upon  that  point,  then  they  wiU  con- 
sider, whether,  supposing  it  to  be  competent  for  a  court  of  error  to  inquire  into 
these  amendments,  that  which  has  been  made  in  tlie  Court  of  Common  Pleas  in  this 
case  is  right. 

The  Lord  Chancellor  put  these  questions  in  form  to  the  Judges.  The  House  then 
adjourned  for  some  time,  during  whicli  their  Lordships  went  up  to  present  an 
address  to  the  King  on  his  escape  fi-om  the  attack  made  on  His  Majesty  at  Ascot- 
Heath.  On  the  return  of  their  Lordships,  Ijord  Tenterden,  in  the  absence  of  the 
Lord  Chancellor,  sat  as  Deputy  Speaker. 

Mr  Baron  Bayley  delivered  the  following  judgment: — In  the  absence  of  my 
Lord  Chief  Justice  Tindal,  it  devolves  on  me  to  give  tlie  answer  of  the  Judges  to 
your  Lordships'  questions,  which  are  these :  First,  whetlier  it  is  competent  to>  a  court 
of  error  to  examine  the  propriety  of  an  amendment  of  the  record  made  by  the  Court 
below,  being  a  court  of  record,  the  order  for  the  amendment  being  sent  up  as  part  of 
the  record?  Secondly,  whether,  supposing  it  to  be  [235]  competent,  an  amendment 
made  by  the  court  of  record  in  which  the  action  was  originally  brought,   in  the 
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manner  and  under  circumstances  similar  to  tliose  stated  in  tlie  case  of  Mellish  v. 
Richardson,  would  be  lawfully  made? 

Upon  tlie  first  of  tliese  questions,  His  Majesty's  Judges  are  of  opinion,  that  it 
is  not  competent  to  a  court  of  error  to  examine  the  propriety  of  an  amendment 
of  the  record  made  by  tlie  co^urt  below,  being  a  court  of  record,  although  tlie  order 
for  the  amendment  is  sent  up  as  part  of  tlie  record.  The  proper  object  of  a  writ 
cif  error  is  to  remove  the  final  judgment  of  the  court  below,  for  the  revision  of  the 
superior  court,  in  order  that  such  court,  from  the  premises  contained  in  the  record 
of  the  inferior  court,  may  eitlier  affinu  or  reverse  the  judgment,  as  they  draw  the 
same  or  a  different  conclusion  from  that  which  has  been  pronounced  by  the  court 
below.  These  premises  are,  the  pleadings  bet-ween  the  parties ;  the  proper  con- 
tinuances of  the  suit  and  process;  the  finding  of  the  jury  upon  an  issue  in  fact,  if 
any  sucli  has  been  joined;  and,  lastly,  tlie  judgment  of  the  inferior  court.  All 
these  premises,  from  wliich  such  judgment  has  been  derived,  the  parties  to  the 
suit  below  have  the  right,  e^'  dehito  justitiae,  to  have  upon  the  record. 

But  the  orders  or  rules  for  amendments  of  proceedings  made  by  a  court  in  the 
progress  of  a  suit  therein  depending,  do  not  fall  within  the  description  of  any 
part  of  tJie  record  ;  but  such  orders  are  strictly  and  properly  matters  of  practice  in 
the  {progress  of  the  cause,  regulated  by  tlie  power  of  amendment  which  the  courts 
of  law  possess,  either  by  the  common  law,  or  by  the  statutes'  of  amendments  which 
have  been  from  time  to  time  enacted  by  the  Legislature  for  that  purpose. 

The  practice  of  the  courts  below  is  a  matter  which  [236]  belongs  by  law  to  the 
exclusive  discretion  of  the  court  itself;  it  being  presumed  tliat  such  practice  will  be 
controlled  by  a  sound  legal  discretion.  It  is,  therefore,  left  to  their  own  govern- 
ment alone,  without  any  appeal  to,  or  revision  by,  a.  superior  coui-t.  And  we 
cannot  but  observe,  tliat  no  precedent  has  beer  cited  at  the  bar  in  which  an  entry 
similar  to  that  contended  for  by  the  Plaintiff  in  Error  is  to  be  found.  So  strict!)' 
has  the  law  considered  tJiat  the  pleadings  in  the  suit,  aaid  the  judgment  proceeding 
thereon,  shall  form  the  only  grounds  of  the  record,  that  when  it  was  found  expedient 
that  the  opinion,  in  point  of  law,  of  tJie  Judge  who  tried  the  cause,  should  be  made 
the  Fubject  of  revision  bj'  a  superior  court,  the  statute  of  Westminster  the  second 
(13  Ed.  1)  expressly  gave  authority  for  that  purpose  by  a.  bill  of  exceptions. 

We  tliink,  therefore,  tliat  it  is  not  competent  for  the  superior  court  to  examine 
into  the  propriety  of  the  amendment,  which  is  left,  to  the  sole  discretion  of  the 
court  by  which  it  has  been  made.  And,  if  this  be  so,  then  the  circumstances  for  the 
orders  for  the  amendment  being  put  upon  the  record  in  this  instance,  cannot  have 
the  effect  of  giving  competency  to  the  superior  court  to  revise  the  propriety  of 
such  amendment.  For  if  the  grounds  of  the  amendment  are  not  in  themselves 
removable  by  the  writ  of  error,  and  if  the  parties  to-  the  suit  have  not,  ex  dehit-o 
justitiae,  the  right  to  put  the  rules  and  orders  for  the  amendments  upon  record,  then 
the  superior  court  would  liave,  or  would  not  have,  autliority  to  inquire  into  the 
propriet)'  of  the  amendments,  according  as  the  inferior  courts  did  or  did  not  return, 
in  the  particular  instance,  the  order  by  which  the  amendment  is  made. 

One  of  His  Majesty's  Judges  has  felt  some  do'ubt  and  difficulty  in  acceding  to 
this  opinion  ;  but,  upon  tlie  whole,  acquiesces  in  its  propriety. 

[237]  Such  being  tlie  opinion  of  the  Judges  on  the  first  question  submitted  to 
them  by  your  Lordships,  it  becomes  unnecessary  for  them  to  offer  any  upon  tlie 
second. 

Lord  Tenterden  :  My  Lords,  Agreeing,  iis  I  do,  with  the  opinion  that  has  just 
been 'delivered,  it  is  not  necessary  for  me  to  trouble  your  Lordshijis  at  any  length. 
It  may  be  some  satisfaction  for  your  Lordships  to  know,  that  the  Lord  Chancellor 
is  of  the  opinion  you  have  just  heard,  and  so  is  the  noble  and  learned  lord,  tlie 
Chief  Baron,  who  has  read  the  case,  and  so  is  tlie  noble  and  learned  Earl  (Eldon), 
who  was  present  when  the  case  was  first  argued.  If  the  House  could  entertain  an 
inquiry  into  the  propriety  of  amendments  made  in  courts  of  record,  any  other 
court  sitting  as  a  court  of  error  might  do  so  ;  yet  this  is  tlie  first  instance  in  which 
any  attempt  has  been  made  to  place  on  the  record,  for  the  sake  of  the  revision  of 
a  court  of  error,  any  thing  more  than  the  pleadings  and  judgment  of  the  court 
below.  If  a  court  of  error  could  have  the  right  to  inquire  into-  tlie  propriety  of  any 
interlineations  made  in  the  judgment  of  a  court-  below,  we  sliould,  before  this  time, 
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hiivo  had  some  iustain.es  of  that  sort.  But.  as  I  have  before  observed,  there  are 
none.  And  if  once  the  precedent  is  introduced  of  inquiring  into  the  propriety  of 
interlocutory  matters,  I  am  afraid  that  courts  of  error  will  ^rrant  no  writs  of  error 
that  may  not  be  made  the  means  of  delaying-  the  interests  of  justice,  and  putting 
the  parties  to  needless  expense.  It  is  with  great  satisfaction  that  I  have  heard  the 
opinions  of  His  Majestj^'s  Judges  on  this  occasion,  and  that  I  now  move  your  Lord- 
ships to  affirm  the  judgment  of  the  Court  below.  Another  question  might  arise 
on  the  subject  of  costs,  but  as  the  Court  if  King's  Bencli  lias  put  the  question  on 
the  record,  I  shall  submit  that  this  judgment  be  affirmed  without  costs. 
Judgment  affirmed  accordingly. 


[238]  APPEAL. 

From  the  Court  of  Se.ssiox. 

Baillie  v.  Grant. 

[Mews'  Dig.  ii.  144.  S.C.  9  Bing.  121 ;  2  Moo.  and  Scott,  193.] 

A.  contracted  a  debt,  and  afterwards  became  a  trader  :  the  debt  remained  unpaid  : 
he  went  out  of  trade,  and  then  committed  an  act  of  bankruptcy.  Held  that  ii 
commission  of  bankruptcy  could  be  maintained  upon  such  debt  and  act  of 
bankruptcy. 

Lord  Chief  Justice  Tindal  (June  25) :  The  question  proposed  by  your  Lordships 
to  his  Majesty's  Judges,  is  this  :  A.  not  a  trader,  becomes  indebted  to  B.  to  the  amount 
of  £100.  A.  afterwards  becomes  a  trader,  and  ceases  to  be  a  trader,  never  having 
paid  his  debt  to  B.  After  ceasing  to  be  a  trader  lie  commits  an  act  of  bankruptcy: 
can  B.  support  a  commission  against  him  upon  his  debt  and  that  act  of  bankruptcy? 
Upon  this  question,  the  Judges,  who  liave  heard  the  argument  at  your  Lordships' 
bar,  are  of  opinion,  that  a.  commission  ma}^  be  supported  against  A.  upon  the  debt 
end  act  of  bankruptc)'  above  supposed.  It  has  been  decided,  and  has  long  be  con- 
sidered as  law,  that  a  debt  contracted  before  a  man  enters  into  trade,  but  continuing 
unpaid  at  and  after  the  time  he  is  in  trade,  is  a  sufficient  debt  to  support  a  com- 
mission taken  out  against  him  upon  an  act  of  bankruptcy  committed  whilst  he  is 
a  tiader.  See  the  case  of  Butcher  v.  Ensto,  Doug.  295.  It  has  also  been  established 
beyond  dispute,  that  a  petitioning  creditor's  debt,  contracted  during  the  trading  of 
the  debtor,  will  support  a  commission  taken  out  against  him  on  an  act  of  bankruptcy 
committed  after  the  trading  has  ceased.  This  point  has  been  settled  to  be  the  law  by 
various  decisions,  commencing  with  that  of  [239]  lleylor  v.  11  ail,  Palmer's  Reports, 
325,  and  ending  with  that  of  Ex  iiartr  Bamfuid,  15  Ves.  449.  But  it  is  contended, 
tliat  althougli  each  of  these  propositions  be  true  separately,  yet  that  no  inference 
can  be  drawn  from  them  that  the  debt  contracted  before  the  trading,  but  subsisting 
during  its  continuance,  and  the  act  of  bankruptcy  committed  after  the  trading,  will 
support  a  commission.  We  think,  however,  that  no  valid  or  substantial  distinction, 
in  this  respect,  can  be  drawn  between' the  debt  contracted  before,  and  that  contr;u.ted 
d"ring  the  trading.  The  debt  contracted  before  trade,  but  remaining  unpaid  at 
and  after  the  time  the  debtor  enters  into  trade,  appears  to  us  to  be  a  subsisting  debt 
for  every  purj>ose,  and  subject  to  every  consequence  which  belongs  to  a  debt  originally 
contracted  during  trade.  It  is  tlie  same  with  respect,  to  the  trader's  ability  to  cany 
on  his  trade.  The  moiie}'  lent  to  the  person  who  afterwards  commences  trade,  may 
he,  and  often  is,  the  capital  upon  which  the  trade  itself  is  carried  on.  At  all  events, 
the  credit  given  to  the  trader,  by  tlie  forbearing  to  demand  repayment,  is  one  of 
the  sources  from  which  such  capital  is  derived,  and  is  the  same  in  effect  as  a  new 
loan.  Again,  the  debt  is  attended  in  botli  cases  with  the  same  consequences  as  to 
the  trader's  ability  to  repay  it,  for  in  each  the  power  of  repayment  is  equally  affected 
by  the  success  or  failure  of  the  trader.  No'  one  would  contend,  that  a  debt  contracted 
during  the  period  of  trading,  though  not  a  trade  debt,  but  contracted  for  private 
purposes,  and  applied  to  private  occasions  perfectly  distinct  from  the  trade,  is  to 
be  considered  as  differing  in  any  respect  from  a  debt  contracted  in  the  course  of  the 
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trade  itself.     It  seems,  therefore,  rather  an  artificial  distinction,  than  a  substantial 
difference,  to  hold  that  the  debt  contracted  after  the  trading  has  commenced  shall 
support  the  [240]  commission  taken  out  upon  an  act  of  bankruptcy,  committed  after 
the  tradiujj;  lias  ceased,  but  that  the  debt  contracted  before  the  trading,  though  con- 
tinuing afterwards,  shall  not  be  attended  with  the  same  consequences.     If  a  commis- 
sion cannot  be  supported  under  these  circumstances,  a  trader,  by  giving  up  his  trade, 
which  is  a  voluntary  act  on  his  part,  would  have  the  power  of  depriving  his  former 
ci editors  of  the  benefit  of  enforcing  an  equal  distribution  of  his  effects  amongst  all 
his  creditors,  and  would  be  enabled  to  pay  his  subsequent  creditors  out  of  the  very 
iuiids  furnished  or  increased  by  those  who  were  his  creditors  before  he  began  trade. 
And  upon  referring  to  the  bankrupt  acts,  there  does  not  appear  to  be  any  distinction 
between  these  two  classes  of  creditors,  as  to  the  right  to  petition  for  a  commission. 
The  first  statute  which  mentions  a  commission,  is  the  13  Eliz.  c.  7,  s.  2,  which  states, 
in  the  most  general  terms,  tliat  "  the  Lord  Chancellor  for  the  time  being,  upon  every 
roinphiinf  made  in  writing  against  such  person  or  persons  being  bankrupt,  as  is 
before  defined,  shall  have  full  power,  by  commission  under  the  great  seal,  to  name, 
assign,  and  appoint  the  persons  therein  described  ;"  and  all  the  subsequent  statutes 
contain  an  enactment  similar  in  effect  to  that  in  the  6  Geo.  4,  (the  present  Bankrupt 
Act),  that  the  Lord  Chancellor  shall  have  power,  upon  petition  made  to  him  in  writing 
against  any  trader  committing  an  act  of  bankruptcy  "  by  any  creditor  or  creditors 
of  such  trader,"  to  issue  his  commission  :  words  which  comprehend  equally  all  credi- 
tors for  debti5  existing  during  the  trading,  whetiier  contracted  before  or  after  the 
commeiicement  of  the  trading.     The  principal  stress  of  the  argument  at  your  Lord- 
ships' bar  was  placed,  first,  upon  the  precise  language  used  by  the  judges  in  the  cases 
above  referred  to,  wherein  they  [241]  assigned  the  reason  for  their  opinion,  that  the 
debt  grew  during  the  trading.     But  in  those  cases,  the  Judges  speak  with  reference 
to  the  particular  faets  of  the  cases  immediately  before  them,  and  such  expressions 
afi'ord  no  necessary  inference,  that  if  the  cases  then  under  discussion  had,  like  the 
present,  been  cases  of  a  debt  remaining  and  continuing  during  the  trading,  their 
conclusion   drawn   from  the  other  facts  would   not  have  been   precisely  the  same. 
Ag(  in,  it  has  been  argued,  that  the  statutes  only  authorize  the  suing  out  a  commission 
against  a  person  "  using  "  the  trade  of  merchandise,  by  buying  and  selling,  etc.  and 
that  the  ground  on  which  a  commission  is  allowed  to  be  sued  out  on  an  act  of  bank- 
ruptcy, committed  by  the  debtor  after  he  has  ceased  to  trade,  is,  that  he  cannot  be 
considered  as  having  left  oft'  trade  whilst  any  of  the  debts  that  he  contracted  during 
trade  are  still  unpaid.     But  if  the  debts  contracted  before,  but  continuing  after, 
are  virtually  and  substantially  the  debts  of  the  trader  whilst  a  trader,  as  we  think  they 
are,  the  words  of  the  statutes,  which  are  allowed  to  extend  tO'  the  one,  ought,  in  reason, 
to  be  held  to  include  the  other  also.     L'pon  the  whole,  we  think,  that  botli  upon  the 
reasonableness  of  the  thing,  and  also  upon  the  proper  construction  of  the  bankrupt 
acts,  a.  conunission  may  well  be  supported  under  the  circumstances  supposed  in  the 
case  submitted  to  us  by  this  House. 

The  Lord  Chancellor  :  My  Lords,  the  only  point  in  this  case  is  that  which  has  been 
submitted  to  the  Judges.  It  appeared  to  me  that  it  should  be  argued  before  them, 
and  that  it  was  necessary  the  question  should  be  decided  by  them,  as  it  turned  upon 
a  principle  equally  applicable  to  English  as  to  Scotch  bankruptcies,  and  also  because 
no  previous  decision  could  be  found  entireh'  in  point.  As  tlie  Judges  have  now  given 
their  [242]  opinion,  an  opinion  with  which  I  fully  concur,  I  shall  move  that  the 
interlocutor  be  affirmed  ;  but,  in  consideration  that  this  is  a  case  of  the  first  impres- 
sion, that  it  be  affirmed  without  costs. 
Interlocutor  affirmed,  without  Costs. 
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APPEAL 

From  the  Court  of  Session. 

Sir  GEORGE  CLERK,  of  Pennyouik,  Bart,  and  other&,~Appel/ants :  Dr.  WALTER 
ADAM,  aDd  the  LORD  PROVOST  and  MAGISTRATES  of  Uie  City  of 
Edinburgh, — Respondents. 

[Mews'  Dig.  xiv.  285.] 

While  the  right  of  property  in  a  chattel  is  admitted  to  be  in  one  person,  the  right 
of  possession  of  that  chattel  cannot  be  absolutely  and  adversely  in  another. 

The  terms  in  which  a  man  puts  a  request  are  not  to  be  considered  as  conditions 
binding  on  him  and  his  issue  to  all  time  to  use  the  subject  matter  of  that  request 
in  a  certain  manner  and  in  no  other. 

This  was  an  appeal  from  a  decision  of  the  Court  of  Session  made  under  the  follow- 
ing circumstances : 

Many  years  ago  a  number  of  gentlemen  instituted  a.  club,  denominated  the  High 
School  Club,  the  object  of  which  was  to  perpetuate  the  recollections  connected  witii 
that  institution,  where  the  members  had  received  the  early  part  of  tlieir  education. 
They  were  generally  persons  of  the  first  respectability,  and  displaj-ed  [243]  much 
zeal  for  the  honour  of  the  establishnjent  alluded  to.  One  of  the  favourite  objects  of 
the  club,  at  an  early  period,  was  to  offer  a  mark  of  respect  and  gratitude  to  the 
talents  and  exertions  of  the  late  Dr.  Adam,  who  had  long  held  the  office  of  Rector  of 
the  High  School.  With  that  view,  at  a  meeting  of  the  club  in  March,  lyOt<,  a  resolution 
was  adopted  to  request  Dr.  Adam  to  allow  his  portrait  to  be  painted  by  the  late  Sir 
Henry  Raeburn,  the  most  eminent  portrait-painter  of  Scotland  at  that  time,  in 
order,  and  for  the  special  purpose,  that  the  picture  might  be  placed  in  the  High 
School. 

Accordingly,  on  March  21,  1808,  the  follow-ing  letter  of  request  was  addressed  to 
Dr  Adam,  by  three  members  of  the  club : 

"  Dear  Sir  :  At  a  meeting  of  the  High  School  Club  some  days  ago,  for  the  purpose 
of  consulting  how  the  members  could  best  show  you  some  mark  of  their  regard,  we  are 
appointed  a  committee  for  carrying  the  resolutions  into  effect.  In  pursuance  of  these 
resolutions,  we  now  beg  leave  to  request,  in  the  name  of  the  club,  that  you  will  do  us 
the  favour  to  sit  to  Mr. Raeburn  for  your  picture.  We  are  anxious  to  place  it  in  the 
school  as  a  memorial  of  our  gratitude — of  the  high  sense  we  entertain  of  the  ad- 
vantages the  public  has  derived  for  so  many  j'cars  from  your  useful  and  important 
labours.  We  flatter  ourselves  you  will  not  be  disposed  to  refuse  this  favour,  when 
you  reflect  that  we  can  ask  it  from  nO'  other  motive  but  tJiose  of  tlie  most  sincere 
regard  and  esteem ;  and  that  it  may  serve  as  an  inducement  to  those  who  shall  come 
after  vou,  to  emulate  the  able  and  conscientious  discharge  of  your  official  duties,  by 
[244]  which  you  have  contributed  so  much  to  extend  the  fame  of  our  flourishing 
seminary.  (signed)  //.  Home  Druinmond. 

Robert  Graeme. 

James  Campbell." 

Dr.  Adam  assented  to  the  request ;  his  portrait  was  accordingly  painted  by  the 
late  Sir  Henry,  tlien  Mr.  Raeburn,  and  placed  in  a  suitable  frame  ;  and  on  the  9tli 
of  August  he  wrote  a  letter  to  one  of  the  club,  part  of  which  was  in  the  following 
terms:  "  I  feel  my  desire  of  prosecaiting  this  work  [his  Dictionary]  increased  by  the 
conspicuous  manner  in  which  you  and  your  friends  have  been  pleased  to  exhibit  me  to 
public  view.  I  went  yesterday  to  Mr.  Raeburn 's,  with  a  gentleman  who'  was  desirous 
to  see  the  picture,  and  found  it  decorated  with  a  very  splendid  frame,  very  different 
indeed  from  what  it  was  in  at  the  public  exhibition.  You  have  ordered  every  thing 
concerning  it  with  so  much  propriety,  and  so  far  beyond  my  expectation,  that  what- 
ever you  determine  with  respect  to  the  placing  of  it,  and  tbe  inscription,  will  be 
quite  agreeable  to  me.  I  have  only  to  request  that  the  names  of  those  gentlemen  who 
iiavfc  done  me  so  great  honour  may  be  recorded  ;  and  that  their  reasons  for  doing 
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so,  which  you  so  handsomely  expressed  in  your  Hrst  letter  to  me  on  the  suhje<.'t,  may 
be  shortly  mentioned.  Tlie  shorter  and  the  more  simple  tlie  inscri[ition  is  made,  the 
better." 

But  before  any  measure  had  been  adopted  for  plaoinj;  the  portrait  in  the  situation 
for  which  it  was  intended,  Dr.  Adam  died.  The  members  of  the  club  afterwards 
applied  to  tlie  Magistrates  of  Edinburgh,  by  petition,  for  authority  to  place  the  paint- 
ing in  the  [2^oj  High  School.     Their  petition  to  the  Magistrates  was  thus  expres,sed  : 

"  Unto  the  Right  Honourable  the  Lord  Provost  and  Magistrates  of  Edinburgh,  the 
Petition  of  Sir  George  Clerk,  Baronet,  (Pennycuik),  John  Brougham,  and 
others  therein  named, 

"  Showeth,  That  your  petitioners,  in  tlie  year  1808,  having  requested  the  late  Dr. 
Adam,  rector  of  the  High  School  of  Edinburgh,  to  allow  his  portrait  to  be  drawn 
at  their  expense,  as  a  mark  of  their  gratitude  and  respect  for  his  meritorious  dis- 
charge of  his  official  duties,  Mr.  Raeburn  of  this  city  was  accordingly  employed  for 
this  purpose:  that  a  personal  application  having  been  made  to  Donald  Smith, 
Esquire,  then  Lord  Provost  of  Ediuurgh,  for  leave  to  place  tliis  portrait  in  the  High 
School  library,  tliat  gentleman  was  pleased  to  express  himself  favourable  to  their 
wishes. 

"  That  the  petitioners  were  not  then  fully  prepared  to  avail  themselves  of  the 
chief  magistrate's  permission  ;  but  that  their  portrait  being  now  framed,  with  a 
suitable  inscription,  is  ready  to  be  placed  in  the  library  as  soon  as  leave  shall  be 
obtained  to  that  effect. 

"  May  it  therefore  please  your  lordship  and  honours  to  grant  leave,  by  a  regular 
act  of  council,  to  the  petitioners,  to  place  the  said  portrait  of  Dr.  Adam,  acknow- 
ledging, in  your  deliverance  hereon,  that  the  property  of  the  said  portrait  remains 
in  the  petitioners,  and  that  they,  or  the  majority  of  the  survivors  of  them,  may  at 
an}-  time  hereafter  dispose  of  the  same  as  they  shall  tliink  fit ;  and  that  the  said  por- 
trait shall  not  be  at  the  disposal  of  the  said  Magistrates  of  Edinburgh  [246]  during 
the  survivance  of  any  of  the  petitioners;  and  that,  failing  them  and  all  provision  of 
theirs  to  the  contrary,  the  Magistrates  shall  then  preserve  the  same  in  perpetiiam  lei 
memoriam.     Signed  in  our  name  and  by  our  appointment. 

H.  Home  Druinmond." 

The  Magistrates  did  not  cause  tlie  petition  to  be  intimated  to  the  present  claimant, 
the  son  of  Dr.  Adam,  and  accordingly  he  was  no  party  to  the  proceedings.  An  act 
of  council  was  passed  in  the  following  terms  : 

''  Edinburgh,  25th  April  1810. — Read  petition  for  Sir  George  Clerk,  baronet, 
etc. ;  which  petition  having  been  considered  by  the  Magistrates  and  Council,  they 
granted  liberty  to  the  petitioners  to  place  the  said  portrait  of  Dr.  Adam  in  the  High 
School  library,  on  the  terms  and  conditions  before  mentioned.'' 

The  portrait  was  shortly  afterwards  placed  in  tlie  High  School  library.  It  re- 
mained there  till  a  new  and  more  elegant  building  was  erected  on  the  Calton  Hill,  as 
the  High  School  of  Edinburgh.  Along  with  the  teachers,  and  scholars,  and  library, 
the  portrait  of  Dr.  Adam  was  removed  to  the  new  apartments  from  the  old  premises. 

On  June  12,  1829,  a  letter  was  sent  to  the  Lord  Provost,  referring  him  to  the 
Minute  on  the  record  of  the  Town  Council's  proceedings  of  the  25th  April  1810,  for 
the  conditions  on  which  the  picture  was  placed  in  the  High  School.  This  letter  was 
written  by  Mr.  R.  Graeme,  one  of  the  Appellants,  on  behalf  of  the  rest,  and  was 
sent  for  the  purpose  of  obtaining  an  order  from  the  Town  Council  for  placing  the 
picture  at  the  disposal  of  the  club. 

Shortly  afterwards,  a  petition  was  presented  to  the  [247]  Magistrates,  bv  Mr.  H. 
Home  Drummond,  setting  forth,  that,  in  the  year  1810,  a  picture  of  the  late  Dr.  Adam, 
rector  of  the  High  School,  the  property  of  tlie  petitioner,  and  of  certain  other  persons 
whose  names  are  inscribed  on  the  frame  of  the  said  picture,  in  consequence  of  Dr. 
Adam's  request,  was  placed  in  the  High  School  library,  with  consent  of  the  Lord 
Provo.st  and  Magistrates,  but  under  the  express  condition  and  reservation,  that  the 
said  portrait  should  not  be  at  the  disposal  of  the  said  Magistrates  during  the  sur- 
vivance of  any  of  the  said  parties,  all  as  more  particularly  set  forth  in  a  petition  liy 
them  presented  to  the  Lord  Provost  and  Magistrates  in  the  year  aforesaid  ;  which 
petition  was  considered  by  the  said  Lord  Provost  and  Magistrates,  and  liberty  given, 
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by  Act  of  Couufil  of  date  April  25,  LSIO,  to  place  the  said  portrait  in  the  library,  ou 
the  terms  and  conditions  mentioned  in  the  said  petition  ;  and  prayin-f,  that  as  tlio 
High  School  library  was  now  disused,  the  petitioner,  and  those  for  whom  he  apjilied, 
should  resume  possession  of  the  picture. 

The  Respondent,  the  son  of  the  late  Dr.  Adam,  having  learnt  what  was  going  on, 
immediately  instituted  an  inquiry  into  the  nature  of  the  original  transaction  between 
his  father  and  the  club;  and  about  the  16th  or  17th  of  December  1829,  discovered 
the  letter  of  21st  March  1808. 

The  Lord  Provost,  on  January  9,  1830,  wrote  upon  the  subject  to  Mr.  Graeme, 
and  afterwards  a  meeting  of  the  members  of  the  club  was  held,  when  the  following 
resolution  passed  : 

"  Edinburgh,  18th  January  1830. — At  a  meeting  this  day  of  the  proprietors  of 
Dr.  Adam's  picture,  the  Lord  Provost's  note  of  the  9th  January  to  Mr.  Graeme  was 
laid  before  them. 

[248]  "  Mr.  Graeme  was  requested  to  return  thanks  to  the  Lord  Provost  for  his 
polite  communication,  and  to  express  the  regret  of  tJie  proprietors  that  tliey  cannot 
comply  with  the  wishes  of  the  connnittee  of  council,  by  allowing  the  picture  to  be  put 
up  in  the  hall  of  the  New  High  School,  until  it  should  descend  to  the  survivor  of  the 
subscribers. 

"  Mr.  Graeme  was  farther  requested,  on  the  part  of  the  proprietors  of  the  picture, 
to  renew  his  application  to  the  Lord  Provost,  to  give  the  necessary  instructions  for 
sending  the  picture,  as  soon  as  convenient,  to  Mr.  Colvin  Smith's  house,  York-place, 
Edinburgh." 

In  reply  to  this  resolution,  and  an  accompanying  letter  of  the  same  imjiort,  tJie 
Respondent,  Dr.  Walter  Adam,  wrote  a  letter  to  the  Lord  Provost,  in  which,  among 
other  things,  he  observed,  that  his  claim  could  not  be  affected  by  the  act  of  the  town 
council  of  the  25th  April  1810,  as  his  father  was  then  dead,  and  his  representatives 
had  not  l>een  consulted  on  the  occasion,  for  if  they  had,  he  felt  assured  thev  would 
never  have  consented  to  any  such  conditions  as  were  at  that  time  obtained  by  the 
gentlemen  of  the  club. 

Further  communications  took  place  on  both  sides,  and  to  put  an  end  to  the  dis- 
pute, the  Magistrates  and  Town  Council  of  the  city  of  Edinburgh  raised  the  present 
action  of  multiplepoinding. 

The  present  claimant  demanded  and  insisted  that  his  father's  portrait  should,  in 
the  terms  of  its  original  destination,  remain  in  the  High  School  of  Edinburgh., 
under  the  protection  of  tlie  Magistrates  and  Council  of  the  city,  who  are  patrons  of 
the  seminary. 

The  Lord  Ordinary  (Corehouse),  on  2d  March  1831,  pronounced  an  interlocutor 
in  favour  of  the  Appellants,  finding  that  the  picture  was  their  property,  and  that  the 
[249]  intention  expressed  b}'  them  of  placing  it  in  the  library  of  the  High  School  was 
not  a  condition  stipulated.  Against  this  interlocutor.  Dr.  Adam  appealed  to  the 
First  Division  of  the  Court  of  Session.  The  Judges  of  that  Court,  with  the  exception 
of  Lord  Gillies,  pronounced  the  following  judgment :  "  They  adhere  to  the  inter- 
locutor reclaimed  against,  in  so  far  as  it  finds  that  the  picture  in  question  is  the 
property  of  the  claimants,  the  members  of  the  High  School  Club:  but,  f/i/oad  iiUra, 
they  alter  the  said  interlocutor,  and  find  that  it  was  an  implied  condition  in  the  treaty 
betwixt  the  Club  and  the  late  Dr.  Alexander  Adam,  when  he  sat  for  his  )iicture  to  the 
late  Mr.  Henry  Raeburn,  that  the  portrait  was  to  be  placed  in  the  High  School  of 
Edinburgh,  as  a  memorial  of  the  high  sense  the  claimants  entertained  of  the  ad- 
vantages the  public  derived  from  his  useful  and  important  labours,  and  as  an  induce- 
ment to  those  who  might  come  after  him  to  emulate  tlie  able  and  conscientious  dis- 
charge of  his  official  duties,  by  which  he  had  contributed  so  much  to  extend  the  fame 
of  the  High  School;  and  they  accordingly  decern  and  declare,  that  the  said  picture 
shall  remain  in  the  High  School  of  Edinburgh  in  perpetuam  rei  7nem,oriam,  and 
that  the  Magistrates  and  Council  of  the  city  of  Edinburgh,  as  the  patrons  of  that 
seminary,  shall  be  answerable  that  it  is  properh'  placed  thei-ein,  agreeably  to  the 
object  in  view,  and  carefully  protected  from  all  injury:  Find  no  expenses  due  by 
either  of  the  parties." 

The  Appellants  now  appealed  against  that  part  of  the  decree  which  ordered  tlie 
picture  to  remain  for  ever  in  the  High  School  of  Edinburgh. 
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The  Lord  Advocate  and  Mr.  Serjeant  Sjiankie  were  heard  on  the  part  of  the 
AppeHants,  and  Dr.  Lushington  on  the  part  of  the  Respondents.  It  was  contended 
[250]  tor  the  hitter,  tJiat  Dr.  Walter  Adam,  being  the  natural  as  well  as  legal  repre^ 
sentative  of  his  father,  was  entitled  net  only  to  enforce  all  contracts  made  with  his 
father,  but  to  take  care  that  wliatever  would  contribute  to  the  fame  or  honour  of 
his  father  was  duly  preserved  ;  that  Dr.  Alexander  Adam  had  only  sat  for  his  ])icture 
upon  condition  of  its  being  placed  in  the  High  School  of  Edinburgh  ;  and  that  to 
preserve  and  perpetuate  his  fame,  as  well  as  to  be  an  incitement  to  exertion  among 
his  successors,  it  was  right  that  the  picture  should  be  placed  there,  and  that  such  had 
been  the  original  intention  of  the  parties,  who  w-ere  not  released  from  their  contract 
by  the  mere  circunistance  of  tlie  change  of  the  room  in  which  the  High  Scliool  was 
held.  For  the  Appellants  it  was  insisted,  that  no  such  contract  had  been  entered  into  ; 
and,  on  the  contrary,  that  Dr.  Alexander  Adam  had,  by  the  letter  of  tlie  Kith  of 
August,  left  the  whole  matter  entirel}'  at  tlie  discretion  of  the  members  of  the  Club  ; 
tJiat  the  property  in  the  picture  was  in  them  ;  and  that  property,  without  tlie  right 
of  possession,  and  without  the  means  of  enjoyment,  (for  they  could  only  enter  the  High 
School  by  favour),  was  a  thing  unknown  to  the  law  :  and  further,  that  admitting  the 
right  of  a  son,  as  representative  of  his  father,  to  be  such  as  it  was  claimed,  there  was 
no  ground  whatever  made  out  for  the  exercise  of  that  right  in  the  present  instance, 
its  there  was  not  the  slightest  pretence  for  saying  that  the  Appellants  wished  to  dis- 
pose of  the  picture  in  any  manner  derogatory  to  tJie  fame  of  Dr.  Alexander  Adam, 
for  whose  memory  they  still  entertained  the  highest  respect. 

The  Lord  Chancellor  (July  16),  after  stating  the  circumstances  under  which 
the  case  came  before  the  House,  said  that  he  entirelj'  agreed  with  the  interlocutor  of 
the  [251]  Lord  Ordinary,  and  of  course,  therefore,  dissented  from  the  judgment  of 
the  Court  of  Session,  who,  thougli  they  had  admitted  the  question  of  propert}-,  had 
held  that  Dr.  Alexander  Adam  had  sat  for  his  picture  upon  a.  certain  condition,  and 
decreed  the  performance  of  it.  Now,  what  kind  of  property  in  a  personal  chattel 
could  a  man  be  said  to  have,  if,  at  the  same  time,  it  was  affirmed  with  respect  to 
the  same  chattel,  that  there  was  in  other  persons  a  right  inconsistent  with  any  one 
incident  of  property.  So  new  and  extraordinary  a  species  of  right  required  the 
strongest  proof  to  support  its  existence.  What  was  the  proof  here  ?  The  Respondents 
say  that  Dr.  Alexander  Adam  sat  for  his  picture  on  an  implied  condition  that  it 
was  to  be  used  only  in  a  certain  way.  It  is  not  said  that  that  condition  vested  a 
joint  property  in  the  picture  in  him  and  his  family  with  the  members  of  the  Club  at 
whose  request  it  was  taken  ;  but  the  judgment,  referring  to  the  point  of  property, 
says  that  it  is  in  the  Appellants  alone.  The  letter  of  the  21st  March,  the  sitting  in 
consequence  of  that  letter,  and  the  letter  of  the  9tli  August,  were  all  of  them  evidence 
on  the  point  of  property  in  favour  of  the  claimants.  It  was  impossible  to  say  that 
the  terms  in  which  a  man  put  a  request,  were  to  be  considered  as  conditions  that  were 
to  bind  him  and  his  issue  to  all  time  to  use  the  thing  which  was  the  subject  of  that 
request  in  a  certain  manner,  and  in  no  other.  These  were  merely  matters  of 
courtesy  and  feeling,  with  which  the  law  could  not  interfere.  The  letter  of  the  9th 
of  August  was  important  to  be  considered.  The  representatives  of  Dr.  Adam  could 
not  stand  in  a  better  situation  than  he  himself  did.  That  letter  gave  the  Doctor 
no  such  right  as  that  which  was  now  claimed  by  tlie  Respondent,  Dr.  Walter  Adam. 
The  right  of  property  in  these  [252]  gentlemen  was  admitted.  Of  what  use  was 
that  right  when  totally  severed  from  the  means  of  the  enjoyment  of  that  property. 
These  gentlemen,  in  consequence  of  the  picture,  which  was  their  property,  being  in  the 
school-room,  could  not  possess  any  right  whatever  over  the  school,  which  belonged  to 
the  Magistrates  alone,  and  could  not  even  go  in  to  see  their  own  jjicture  except  as  at 
matter  of  grace  and  favour.  The  doctrine  put  forward  by  the  Court  of  Session  could 
not  be  supported.  The  interlocutor  of  the  Lord  Ordinarjr  must  therefore  remain,  and 
the  judgment  of  the  Court  of  Session  be  partly  reversed.  He  had  no  doubt  that  this 
picture  would  be  dealt  with  most  properly  by  the  Appellants,  and  the  property  would 
be  as  safe  in  their  hands  from  any  neglect  whatever,  as  it  would  in  the  hands  of  any 
other  persons.  He  believed,  too,  that  th.e  costs  of  these  proceedings  would  not  he 
borne  by  Dr.  Walter  Adam. 

Judgment  of  the  Court  of  Session  reversed  as  to.  tJiat  part  which  directed  that 
the  picture  should  for  ever  remain  in  the  High  School  of  Edinburgh. 
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[253]  APPEAL 

From  the  Court  of  Chancery  in  Ireland. 

CORNELIUS  TtUFFY ,—A2ypeIlant ;  ROBERT  ORR  and  Others,— Respondents* 

[Mevs'  Diff.  ii.  1:544  ;  x.  527.     S.C.  5  Bli.  N.S.  620.     See  Lee  v.  Lockhart,  1837, 

3  My.  and  Cr.  302.] 

A.,  a  creditor  of  a  firm,  held  securities  from  one  of  its  members  for  monies  ad- 
vanced by  him,  at  difYerent  times,  to  the  firm,  but  claimed  a  balance  beyond 
what  those  securities  would  cover.  All  the  creditors  of  the  firm  agreed  to 
accept  a  composition  "  of  7s.  for  every  20s.  due  to  the  said  creditors  respec- 
tively." A.  was  the  first  to  sign  this  deed;  but  added  to  his  signature  the 
words,  "  without  prejudice  to  any  securities  whatever  that  I  liold."  The  other 
creditors  signed,  in  their  respective  order,  under  A.'s  signature.  Held,  that 
such  a  composition,  thus  accepted,  did  not  affect  the  rights  of  A.  upon  his  pre- 
vious securities,  but  only  related  to  the  balance  beyond  the  sum  they  would 
cover,  and  that  he  miglit  afterwards  enforce  those  securities  in  equity. 

A  commercial  partnership,  consisting  of  John  Duffy,  senior,  Cornelius  Duffy,  the 
Appellant,  and  John  Duffy,  junior,  was  formed,  in  the  year  1812,  for  the  purpose  of 
carrying  on  the  business  of  calico  printers,  at  Balls-bridge,  near  the  city  of  Dublin, 
and  at  Bridge^street,  in  that  city. 

Soon  after  its  formation,  the  firm  became  embarrassed,  and  the  Respondent, 
Robert  Orr,  being  connected  by  marriage  with  the  members  of  it,  and  being  pos- 
sessed of  considerable  property,  was  applied  to,  in  [254]  the  j'ears  1812,  1813,  and 
1814,  by  the  partners  in  the  firm,  but  particularly  by  the  Appellant,  who  e.xclusively 
managed  the  money  concerns  of  the  firm,  for  pecuniary  assistance.  He  assisted  the 
firm  with  advances  of  money  and  credits,  up  to  the  year  1814,  to  the  amount  of  up- 
wards of  £30,000.  About  the  middle  of  that  year,  the  embarrassments  of  the  firm 
increased,  and  Orr,  having  declined  to  advance  to  them  further  sums,  without 
security,  it  was  proposed  by  Cornelius  Duffy,  that  Orr  should  accept,  as  some  security 
for  his  then  advances,  and  for  the  furtlier  advances  which  he  was  solicited  by  the 
Appellant  to  make,  a  mortgage  of  a  part  of  the  property  of  the  firm,  called  the  Balls- 
bridge  concerns,  for  the  sum  of  £10,000  ;  a  mortgage  of  another  property,  called  the 
Bridge-street  concerns,  for  ,1  sum  of  £5000  ;  and  a  mortgage  of  an  estate  in  the  county 
of  Galway,  belonging  to  the  Appellant,  for  the  sum  of  £10,000.  The  Respondent, 
Orr,  agreed  to  comply  with  those  proposals;  and,  accordingly,  by  three  indentures, 
two  bearing  date  the  2d  of  August  1814,  and  the  third  bearing  date  the  28th  of  Sep- 
tember 1814,  the  Balls-bridge  concerns,  and  the  Bridge-street  concerns,  were  mort- 
gaged to  him. 

Tlie  Galway  estate  was  afterwards  mortgaged  to  hiui,  on  the  5th  of  November  in. 
that  year,  for  £10,000  ;  and,  as  a  further  securit}',  a  bond  with  warrant  of  attorney, 
in  the  penalty  of  £20,000,  was  executed  by  Cornelius  Duffy,  conditioned  for  the  pay- 
ment of  £10,000  in  February  1816.  After  the  date  of  this  mortgage,  Orr  advanced 
fuither  sums  to  the  firm,  which,  however,  became  more  embarrassed,  and  in  the  begin- 
ning of  1816  proposed  a  composition  of  15s.  in  the  pound,  which  was  accepted  by 
the  creditors,  and  a  composition  deed  was  accordingly  executed  in  June  of  tliat  year. 
In  the  beginning  of  1817,  a  docket  was  [255]  struck  against  them.  In  that  year, 
John  Duffy  the  elder  died  insolvent.  Up  to  tlie  31st  of  July  1817,  there  was  a  balance 
due  to  Orr  of  £7830  over  and  above  the  three  sums  secured  by  mortgage.  On  the 
14th  of  August  in  that  year,  Cornelius  Duffy  wrote  to  John  Duffy,  junior,  his  partner, 
a  letter,  containing  these  words :  "  The  Galway  pi-operty  certainly  has  nothing  to  do 
witli  the  creditors  ;  that  part  only  concerns  him  and  I,"  [me.] 

In  August  and  September,  1817,  various  meetings  of  the  creditors  of  the  firm 
were  convened,  at  wliich  the  accounts  were  investigated,  and  Orr  was  pressed  by  the 
creditors,  and  by  Appellant  and  John  Duffy,  to  accept  a  conveyance  of  the  equity  of 
redemption  of  the  mortgaged  properties  in  Dublin,  in  full  satisfaction  of  the  sums 

*  This  case  was  decided  in  the  Session  1831,  but  was  accidentally  omitted. 
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for  which  they  were  respectively  iuortga<::ed,  lenviiif;  iiiiu  ii  cre<litor  upon  the  general 
funds  of  the  "firm  for  £7830;  and  it  was  further  iiroposed,  by  Cornelius  and  John 
Duffy,  junior,  that  Orr  and  the  other  creditors  should  accept  a  composition  of  Ts. 
in  the  pound  ;  Orr  receiving  such  composition  on  the  said  sum  of  i;7cS.'!0,  the  balance 
due  after  deducting  the  sums  for  which  he  had  agreed  to  accept  satisfaction  and 
security  as  aforesaid.  The  creditors,  however,  before  they  acceded  to  a  composition, 
insisted  on  Appellant's  retiring  from  the  firm  ;  and  it  was  proposed  and  agreed  that 
Appellant,  upon  retiring,  should  be  released  from  all  demands  in  respect  of  the 
debts  then  due.  These  proposals  being  agreed  to,  the  arrangement  was  carried  into 
execution,  by  an  indenture,  bearing  date  the  18th  September  1817,  made  between 
Cornelius  Duffy  of  the  first  part,  tlie  creditors  of  the  firm  of  Duffy  and  Sons  of  the 
second  part,  and  .Tolm  Duffy  the  younger  of  the  third  part,  reciting  the  composition 
concluded  in  1816,  and  that  Cornelius  [256]  Duffy  and  John  Duffy,  as  surviving 
partners  of  the  firm,  were,  from  sundry  misfortunes  in  trade  lately  sustained  by 
them,  unable  to  discharge  the  said  composition,  and  reciting  that  the  creditors, 
parties  thereto,  after  due  examination  into  the  aff'airs  of  the  partnership,  had  agreed 
to  accept  a  composition  from  them  of  7s.  in  the  pound,  to  be  secured  by  the  promis- 
sory notes  of  the  said  John  Duffy  alone,  in  full  satisfaction  and  discharge  of  their 
several  debts  ;  which  composition  was  to  be  divided  into  five  equal  shares,  payable  in 
six,  nine,  twelve,  fifteen,  and  eighteen  months.  And  that  it  was  further  agreed  Ije- 
tween  Cornelius  and  John  Duffy,  that  the  said  co-partnership  should  be  forthwith  dis- 
solved; and  that  the  stock,  debts,  etc.  should  be  vested  in  and  made  over  to  John 
Duffy,  to  enable  him  to  pay  the  composition  notes,  so  to  be  executed  by  him  as  afore- 
said. The  indenture  witnessed  that  the  several  persons  who  had  subscribed  it,  being 
creditors  of  the  original  firm  of  John  Duffy  and  Sons,  or  of  Cornelius  and  John 
Duffy,  so  continuing  to  trade  under  the  said  firm  as  aforesaid,  thereby  covenanted 
to  accept  the  sum  of  7s.  so  secured  as  aforesaid,  in  full  discharge  and  satisfaction  of 
the  debts  due  from  the  original  firm  of  John  Duft'y  and  Sons,  or  from  the  said  Cor- 
nelius and  John  Duft'y,  so  continuing  to  trade  under  the  said  firm  as  aforesaid,  or 
for  which  they  were  in  any  manner  responsible.  And  Cornelius  Duff'y  was  absolutely 
released  from  any  debt  due  on  account  of  the  firm  of  Duffy  and  Sons,  or  that  of  Cor- 
nelius and  John  Duft'y. 

This  deed  was  executed  by  the  Respondent,  Robert  Orr,  as  one  of  the  creditors  of 
the  firm  of  Duffy  and  Sons,  but  expressly  without  prejudice  to  any  securities  whatever 
tliat  he  held. 

Promissory  notes  were  accordingly  given  b}'  John  Duffy,  junior,  to  the  several 
creditors  for  the  amount  [257]  of  the  composition  on  their  respective  debts,  and  were 
indorsed  by  the  Respondent,  Robert  Orr  ;  and  it  was  on  the  faith  of  his  credit  alone 
that  the  creditors  accepted  such  compromise. 

In  further  pursuance  of  the  said  arrangement,  by  two  several  indentures  respec- 
tively bearing  date  the  6tli  Nov.  1817,  the  equity  of  redemption  in  the  said  premises 
at  Ball's-bridge,  and  in  the  said  premises  at  Bridge-street,  was  conveyed  to  the  Re- 
spondent, Robert  Orr,  in  discharge  of  the  said  sums  of  £10,000  and  £5000  respec- 
tively, making  together  the  sum  of  £15,000,  part  of  his  demand  against  the  said  firm. 

Appellant  for  several  years  accjuiesced  in  the  deeds,  and  conformed  thereto  and 
acted  thereon  ;  but  in  August  1822  declined  to  pay  Orr  any  further  interest.  Orr, 
therefore,  in  1824,  filed  a  Bill  in  the  High  Court  of  Chancery,  in  Ireland,  against 
Appellant  and  otliers,  for  a  foreclosure  of  the  mortgage  on  the  Galway  estate;  and 
also  prayed  the  appointment  of  a  receiver,  and  an  inquiry  into  prior  incumbrances, 
and  the  execution  of  the  trusts  of  the  deed  of  the  6th  Nov.  1817. 

Defendants  appeared  and  answered,  and  witnesses  were  examined;  but  before 
hearing  of  the  cause,  in  1826,  the  Appellant  filed  a  Bill  in  the  Court  of  Chancery  in 
Ireland,  against  Respondent,  Orr,  John  Duft'y,  and  others,  alleging  that  the  Ball's- 
bridge  and  the  Bridge-street  concerns  were  much  more  valuable  than  the  Respondent, 
,Orr,  admitted  ;  that  no  accounts  had  been  settled,  so  as  to  ascertain  the  amount  due  ; 
and  that  Appellant  had  been  compelled  to  act  under  the  fear  of  a  threat  of  bank- 
ruptcy. The  cross  Bill  insisted  that  the  mortgages  on  the  separate  property  of  the 
Appellant  ought  to  be  considered  as  auxiliary  only  in  case  of  the  deficiency  of  the 
joint  property,  and  that  Orr  ouglit  to  lie  deemed  to  have  accepted  the  sum  of  [258] 
7s.  in  the  pound  as  a  composition  upon  his  wliole  debt.     It  prayed  that  Orr  might 
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be  coiDpelled  to  elect  between  the  joint  property  of  the  iinu  and  the  separate  property 
of  Cornelius  Duffy;  but  if  he  should  insist  on  a  right  to  resort  to  the  separate 
property,  as  well  as  to  the  joint  property,  for  payment  of  his  demands  on  the  firm, 
that  the"  several  deeds  of  the  6th  of  November  1817  might  be  declared  void,  and  the 
premises  called  the  Ball's-bridge  concern,  and  the  Bridge-street  concern,  might,  as 
well  as  the  Galway  estate,  be  declared  to  be  still  in  mortgage  to  the  Kesponde<nt, 
Robert  Orr,  to  secure  the  balance  due  to  him  from  the  firm;  but  that  the  joint  pro- 
perty might  be  declared  to  be  the  fund  principally  liable  to  the  payment  thereof  ; 
and  that  the  separate  property  of  the  A))pellant  might  be  resorted  to  only  in  the 
event  of  the  joint  property  of  the  Appellant  proving  insufficient  to  pay  the  balance  ; 
and  that  the  balance  might  be  ascertained,  and  that  various  accounts  therein  particu- 
larly mentioned  might  be  taken,  and  that  upon  payment  of  the  sum  ascertained  to  be 
due,  the  Respondent,  Robert  Orr,  might  be  dec^reed  to  reconvey  the  mortgaged  pro- 
]ierty. 

The  Defendants  to  this  Bill  appeared  and  answered,  and  witnesses  were  examined 
on  both  sides. 

The  evidence  offered  by  the  Appellant  in  support  of  his  Bill  consisted,  in  great 
part,  of  the  testimony  of  different  individuals  on  the  subject  of  the  money  expended 
in  the  buildings  and  machinery  in  the  Ball's-bridge  concern,  and  of  the  estimated 
value  of  that  property  for  sale  in  the  year  1817,  some  of  the  witnesses  examined  on 
the  part  of  the  Appellant  representing  that  in  their  opinion  it  was  then  worth,  to  be 
sold,  £20,000  or  £25,000.  while  the  witnesses  examined  on  the  part  of  the  Defendants 
estimated  it  as  then  worth  not  more  than  £7000  or  £8000. 

[259]  Both  causes  came  on  to  be  heard  on  the  22d  day  of  June  1829,  before  Sir 
Anthony  Hart,  Lord  Chancellor  of  Ireland,  and  on  the  25th  of  June  1829,  his  Lord- 
ship pronounced  a  decree  in  the  cause  of  "  Orr  v.  Duffy  and  Of/n-rs,"  that  it  be  re- 
ferred to  the  Master,  to  take  an  account  of  what  was  due  to  Orr,  for  principal  and 
interest,  on  the  foot  of  the  deed  of  mortgage  of  tlie  Galway  property,  having  reference 
to  the  indenture  of  agreement  of  the  6th  day  of  November  1817.  And  it  was  further 
ordered,  that  all  persons  having  debts,  charges,  and  incumbrances  affecting  the  mort- 
gaged lands  and  premises  in  the  said  indentures  mentioned,  prior  to  the  said  inden- 
ture of  the  5th  day  of  November  1814,  should  be  at  liberty  to  go  in  before  the  Master 
to  prove  and  ascertain  their  demands  ;  and  that  a  receiver  should  be  appointed  to 
receive  the  rents  and  profits  of  the  mortgaged  lands  and  premises  in  the  said  inden- 
tures mentioned. 

On  the  same  day  his  Lordship  pronounced  a  decree  in  the  second  cause,  "  Duffy 
V.  Orr  and  Others"  whereby  he  directed  the  Bill  filed  by  the  Appellant  to  be  dis- 
missed with  costs. 

From  these  decrees  Cornelius  Duffy  appealed,  praying  that  the  same  might  be 
reversed. 

The  Respondent,  Robert  Orr.  contended  that  the  said  decrees  should  be  affirmed, 
and  the  said  Appeal  dismissed  with  costs. 

Sir  Edward  Sugden  and  Mr.  Lynch  were  heard  on  behalf  of  the  Appellant. — 
After  going  through  the  circumstances  stated  in  the  case,  they  argued  that  the  Appel- 
lant stood  merely  in  the  relation  of  a  surety  to  Robert  Orr  ;  that  the  composition 
which  the  latter  had  agreed  to  accept  was  a  composition  in  respect  of  his  whole 
demand  ;  and  that  all  the  partnership  property  ought  first  to  be  brought  into  use 
before  the  private  [260]  property  of  the  Appellant  was  resorted  to.  The  deed  of 
1817  ought  only  to  stand  for  what  was  justly  due,  and  the  account  of  what  was  due 
ought  to  be  taken  on  all  the  property  of  which  Robert  Orr  was  possessed,  and  conse- 
quently on  all  the  partnership  property,  which  ought  to  be  first  employed,  and  the 
private  property  of  the  Appellant  ought  only  then  to  stand  as  a  security  for  the 
balance.  All  the  mortgages  had  the  common  object  of  securing  to  Robert  Orr  the 
fluctuatinT  balance.  Now  the  composition  deed  subsequently  entered  into  was  a 
dischargf  oi  the  principal  debtor  ;  and  tiie  principal  being  discharged,  the  surety 
was  also  released.  That  was  the  rule  adopted  in  the  case  of  Ex  parte  Glendinning, 
Buck's  Cases  in  Bankruptcy.  517,  where  the  Court  held,  that  if  a  creditor  executed  a 
deed  of  compromise  with  the  principal  debtor,  the  surety  was  discharged,  unless  the 
remedies  against  him  were  specially  reserved.  In  the  judgment  of  that  case  it  was 
saidj  "  Ever  since  Mr.  Richard  Burke's  case,  the  law  has  been  clearly  settled,  and  it 
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is  now  perfec'tly  understood,  tliat  uuless  the  creditor  reserves  his  renieclies.  he  dis- 
eharges  tlie  surety  by  couipounding  witli  the  prineipal,  and  the  reservation  must  be 
t:pon  the  face  of  the"  instrument  by  wliich  the  parties  make  the  compromise."  Tiie 
securities  still  claimed  by  Robert  Orr,  after  having;  entered  into  the  composition 
deed,  could  not  be  enforced,  for  otherwise  that  deed  would  be  a  fraud  upon  the  other 
creditoi-s.  In  the  case  of  Ex  parte  Sadler,  15  Vesey  52,  it  was  held,  that  upon  a  com- 
position, a  private  agreement  by  some  creditors  for  an  additional  security,  though 
for  no  greater  sum,  is  void.  The  Lord  Cliancellor  there  said,  "  I  was  not  aware  of 
the  last  decision  in  tlie  Court  of  King's  Bench,  that  where  the  security  is  for  the  same 
sum  which  is  secured  by  the  general  c()m-[261]-position,  it  is  a  fraud  upon  the  credi- 
tors ;  but  I  am  much  struck  with  it,  and  I  think  tiiere  is  much  principle  in  it.  If  it 
is  competent  for  six  out  of  seven  creditors  to  obtain  sureties,  even  for  the  same 
amount,  the  seventh  is  imposed  upon  ;  as,  instead  of  having  the  evidence  of  the  other 
six  that  the  act  which  he  is  about  to  do  is  reasonable,  proved  by  the  same  act  on  their 
part,  he  is  circumvented  by  their  obtaining,  as  against  him,  from  their  debtor,  an 
advantage  which  they  will  not  give  him  as  against  themselves.  They  mislead  the 
creditor  into  a  situation  in  which  their  own  acts  show  they  think  it  unreasonable 
that  he  should  be  placed." 

Mr.  Pepys  and  Mr.  Swanston  for  the  Respondents: — -The  Appellant  had  no  right 
on  which  he  could  claim  to  be  heard  against  the  validity  of  these  transactions  in  a 
court  of  justice,  for  he  had  assigned  all  right  and  interest  in  the  business,  and  in 
every  thing  connected  with  it,  to  J.  Duffy.  In  consideration  of  his  doing  so,  the 
creditors  had  consented  to  take  7s.  in  tlie  pound,  and  J.  Duffy  had  alone  become 
answerable  for  the  payment  of  that  composition.  It  was  clear  that  the  composition 
was  not  fraudulent  as  against  the  creditors,  for  Mr.  Orr  had  been  the  first  creditor 
to  sign  the  agreement  for  a  com])osition,  and  the  composition  deed  itself ;  and  to  his 
name  he  had  affixed  the  declaration,  that  his  signature  of  that  deed  was  not  to  aft'ect 
tlie  other  securities  that  he  then  held.  That  declaration  was  in  itself  a  special  reser- 
vation, on  tlie  face  of  the  instrument,  according  to  the  authority  of  the  case  cited, 
and  was  a  notice  to  the  other  creditors,  who,  by  signing  the  deed  after  him,  admitted 
his  right  to  that  additional  advantage. 

Decree  affirmed,  and  Appeal  dismissed  with  Costs. 


[262]  WRIT  OF  ERROR 

From  the  Exchequer  Chamber. 

THE  COMPANY  OF  PROPRIETORS  OF  THE  GLAMORGANSHIRE  CANAL  NAVI- 
GATION,—/^/a/»(<i/^'   in   Error;    RICHARD  BLAKEMORE,— i'f/('n,-/a7(/    in 


Erra 


[Mews'  Dig.  xiv.  19:33,  19.3-1 ;  S.C.  5  Bli.  N.S.  547  ;  and,  in  Ex.  Ch.,  2  C.  M.  and  R.  133  ; 
1  Gale  78 ;  5  Tyr.  G03 ;  4  L.J.  Ex.  146 ;  in  Ex.  3  Y.  and  J.  60  ;  and  see  1  My.  ,ind 
K.  154.] 

Where  a  Canal  Act  gave  to  the  proprietors  of  the  navigation  a  power  of  making 
a  canal,  and  of  using  the  waters  of  a  river  for  supplying  it,  but  provided, 
at  the  same  time,  for  securing  to  the  owners  of  certain  works  tlie  use  of  the 
surplus  waters  of  that  river,  the  making  of  the  canal  ascertained  and  fixed 
tlie  rights  of  tlie  parties,  and  the  canal  proprietors  had  no  right  afterwards 
to  enlarge  the  canal,  and  draw  a  much  larger  quantity  of  water  from  the  river, 
SO'  as.  injuriously  to^  affect  tlie  works  in  question.  A  declaratiMi  charging  it 
to  have  been  the  duty  of  the  canal  proprietors  to  abstain  from  thus  enlarging 
their  canal,  and  alleging  a  breach  of  tliat  duty,  sets  forth  a  sufficient  cause 
of  itction  against  them. 

A  clause  in  a  second  Act  of  Parliament  relating  to  the  same  canal,  declared  that 
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the  works  thereby  authorized  sliould  be  completed  within  two  years  from  tlie 
time  of  its  passing,  and  that  the  money  to  be  raised  by  it  should  not  be  applied 
to  defray  the  exjienses  of  any  of  the  works  not  made  within  that  time.  Held, 
tliat  tliis  clause  not  only  limited  the  application  of  tlie  money  to  works  com- 
pleted within  tliat  time,  but  that  no  works  should  be  carried  on,  adversely  to 
the  interests  of  individuals,  after  the  expiration  of  the  two  years.  A  declara- 
tion framed  on  such  a  clause,  and  alleging  for  breach  that  works  were  so 
adversely  carried  on  after  the  expiration  of  the  two  years,  was  held  to  contain 
a  sufficient  legal  statement  of  a  cause  of  action. 

Mr.  Blakemore,  in  Hilary  Term  1827,  brought  an  action  on  the  case,  against  the 
Glamorganshire  [263]  Canal  Company,  for  an  illegal  abstraction  of  water  from 
certjiin  works  belonging  to  him,  and  known  by  the  names  of  tlie  Melin  Griffith  Works, 
and  the  Pentyrch  Works.  The  declaration  contained  38  counts,  divided  into  two 
sets  of  19  counts  each.  The  first  set  related  tO'  the  Melin  Griffith,  and  the  second  to  the 
Pentyrch  Works.  In  the  first  six  counts  of  the  first  set,  the  Plaintiff  complained  of 
the  Company  for  not  properly  erecting  a,  weir,  as  directed  by  tlie  Act  of  Parliament, 
30  Geo.  3,  c.  82,  under  the  authority  of  which  tliey  had  made  their  canal;  for  after- 
wards making  another  weir  not  directed  by  the  Act  of  Parliament,  which  caused  the 
water  that  would  otherwise  have  been  conveyed  to  the  Plaintiff's  works  by  means 
of  tlie  Parliamentary  weir,  to  run  off  from  the  said  works :  for  leaving  open  the  stop 
gates  and  flood  gates,  and  for  not  properly  puddling  and  lining  tlie  canaJ.  The 
question  now  in  dispute  chiefly  arose  upon  tlie  sufficiency  of  the  counts  from  the  7tli 
to  tlie  14th,  both  inclusive. 

The  seventh  count  stated,  that  before  the  passing  of  the  said  Act,  ajid  until  the 
taking  and  carrying  away  of  the  water  by  the  Defendants,  large  quantities  of  the 
water  of  tlie  river  Taff  ran  and  flowed,  through  the  cut  or  watercourse  in  the  said 
Act  mentioned,  to  the  Melin  Griffith  Works.  And  whereas  by  a  certain  other  Act  of 
Pai'liament,  passed  in  the  36th  year  of  King  George  the  Tliird.  "  to-  amend  an  Act 
of  the  30th  year  of  His  Majesty,  for  making  and  maintaining  a  navigable  canal 
from  Mertliyr  Tidvil,  to  and  through  a  place  called  the  Bank,  near  the  town  of  Cardiff, 
in  the  county  of  Glamorgan,  and  for  extending  the  said  canal  to  a  place  called  the 
Lower  Layer,  below  the  said  town,"  it  was  enacted  that  the  several  works  therein 
mentioned,  and  all  other  works  whatsoever  incident  to-  the  said  canal,  [264]  and 
extension  to  be  made  by  virtue  of  these  Acts,  should  in  all  things  be  finished  and  com- 
pleted within  the  space  of  two  years  next  after  the  passing  of  the  last-mentioned  Act. 
By  reason  of  which  premises  it  became  the  duty  of  the  Defendants  not  only  to  make 
and  continue  such  weir,  as  was  directed  by  tlie  said  Act,  for  the  use  of  the  Melin 
Griffith  Works,  but  also,  after  the  expiration  of  the  said  two-  years,  to  abstain  from 
enlarging,  widening,  deepening,  varying,  cr  altering  the  canal,  or  tlie  works  thereof, 
or  by  such  ways  and  means  lessening  the  quantity  of  surplus  water,  or  such  as  should 
not  be  necessary  for  the  use  of  the  said  canal,  and  in  all  respects  to-  allow  and  give  to 
the  proprietors  of  the  said  works  the  reasonable  and  just  benefit,  use  and  enjoyment 
of  tlie  said  weir  so  directed  to  be  made  as  aforesaid  ;  and  although  the  Defendants 
did  make  a  certain  weir,  for  the  purpose  of  letting  off  the  surplus  water,  or  such  as 
shoadd  not  be  necessary  for  the  use  of  the  said  canal,  into  the  said  cut  or  watercourse 
for  the  benefit  of  the  works,  yet  they  did  not,  after  the  expiration  of  the  said  two  years, 
abstain  from  enlarging,  widening,  deepening,  vai-ying,  and  altering  the  said  canal, 
but  on  the  contrary,  had  greatly  enlarged,  widened,  deepened,  varied,  and  altered  the 
canal,  whereby  a  much  greater  quantity  of  water  became  necessary  for  the  use  of  the 
said  canal,  and  whereby  large  quantities  of  water  being  in  the  said  canal,  which  other- 
wise would  have  been  surplus  water,  or  not  necessary  for  the  use  of  the  said  canal, 
and  which  ought  to  have  been,  and  otherwise  would  have  been,  let  off  and  conveyed 
by  and  over  the  said  last-mentioned  weir  out  of  the  canal  into  the  said  cut  or  water- 
course of  the  said  Plaintiff,  for  the  benefit  of  the  said  works,  became  necessary  for  the 
use  of  the  said  canal  so  wrongfully  [265]  enlarged,  widened,  deepened,  varied,  and 
altered  as  aforesaid,  and  ceased  to  be  surplus  water,  and  were  prevented  from  running 
and  flowing  by  and  over  the  said  weir  in  this  count  mentioned,  unto  tlie  works  of  the 
Plaintiff',  and  ran  and  flowed  away  from  the  works,  whereby  the  said  Plaintiff  lost 
great  part  of  the  use  of  the  said  weir  so  directed  to  he  made  as  aforesaid,  and  large 
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quantities  of  the  water  of  the  said  canal,  of  which  he  ought  to  have  had  the  use.  The 
eighth  count  was  for  continuing  the  grievances  mentioned  in  the  seventh.  The  nintli 
count  was  for  continuing  an  enlargement  of  the  sea  lock,  made  more  thaji  two  years 
after  36th  G.  3,  whereby  more  water  was  required  for  the  use  of  the  canal.  The 
tenth  count  recited  tliat  before  the  passing  of  the  Acts  30  Geo.  3,  c.  82,  and  36  Geo. 
3,  c.  69,  the  waters  of  the  Taff  flowed  through  the  Plaintiff's  cut  or  watercourse  to  his 
works,  and  that  b}-  the  authority  of  these  Acts  tlie  Defendants  were  required  to  finish 
the  said  canal,  and  all  tiie  works  a.nd  extension  of  the  same,  within  two  years  after  the 
passing  of  the  hast  of  these  Acts,  and  alleged  that  it  thereupon  liecanie  their  duty  to 
abstain  from  afterwards  making  any  engine  to  carry  off  the  surplus  waters  of  the  Tail 
from  the  Plaintifi"s  works,  yet  the  said  Defendants,  not  regarding  their  duty,  after  the 
expiration  of  the  said  twoi  3'ears  from  the  passing  of  tJie  last-mentioned  Act,  made  or 
erected  a.  certain  steam-engine,  for  the  purpose  of  pumping  and  conveying  the  water 
of  the  said  river  into  the  canal,  whereby  large  quantities  of  the  water  of  the  said 
river,  which  otherwise  would  and  ought  to  have  run  and  flowed  through  the  said  cut 
or  watercourse  tO'  the  said  works,  were  jjumped  by  the  engine  out  of  tJie  river  into 
the  canal,  and  flowed  away  from  the  works.  The  eleventh  count  was  for  continuing 
the  injuries  mentioned  in  the  tenth  count.  The  twelfth  count  recited  [266]  niattera 
similar  to  those  in  the  tentJi  count,  alleged  that  it  was  the  duty  of  the  Defendants  to 
make  a  weir  to  cany  off'  the  surplus  waters  into  the  Plaintiff's  watercourse,  and  com- 
plained that  altliough  they  did  make  tlie  weir,  yet  they  did  not  abstain  from  enlarging, 
widening,  deepening,  varying,  and  altering  the  said  canal,  but  on  the  contrary 
thereof,  had  greatly  enlarged  widened,  deepened,  varied,  and  altered  the  said  canal, 
whereby  a  much  greater  quantity  of  water  became  necessary  for  its  use,  and  tlie 
surplus  water  was  diminished.  The  thirteenth  count  was  for  continuing  the  griev- 
ances mentioned  in  the  twelfth  count.  The  fourteenth  count  stated  the  grievance 
to  be  the  keejiing  and  maintaining  an  enlargement  of  the  sea  lock,  which  had  been 
wrongfully  m.ide  after  the  making  of  the  weir  directed  by  the  first  Act.  The  fifteenth 
count  stated  that  the  Defendants  improperly  used  the  water  of  the  canal  for  the 
purpose  of  working  a  corn-mill.  The  sixteenth  count  stated  that  the  Defendants 
imjiroperly  used  the  water  for  the  working  of  steam-engines.  The  seventeenth  count 
stated  that  the  Defendants  improperly  used  the  water  for  a  graving-dock.  The 
eighteenth  count  stated  that  the  Defendants  improperly  used  the  water  for  the 
purpose  of  making  iron  :  and  the  nineteenth  count  stated  the  Plaintift"s  possession  of 
Melin  Griffith  Works,  and  that  the  Defendants  wrongfully  diverted  the  water  which 
ought  to  flow  to  them,  without  stating  the  Acts  of  Parliament  or  the  mode  of  diversion. 

Each  of  the  counts  stated  general  and  special  damage  to  the  Plaintiff,  as  proprietor 
of  the  Melin  (Jriffith  "Works.  " 

The  other  counts,  from  the  20th  to  the  38th  inclusively,  complained  of  injuries  to 
the  Pentyrch  Works,  of  the  same  description  as  those  stated  in  the  corres-[267]-ponding 
counts  of  the  first  set,  with  respect  to  the  Melin  Griffith  Works. 

The  Defendants  pleaded  the  general  issue  and  the  statute  of  limitations. 

The  cause  was  tried  before  Mr.  Justice  Littledale,  at  the  Hereford  Summer 
Assizes,  1827. 

The  Jury  found  a  verdict  for  the  Defendants  on  the  loth,  16th,  and  18th.  and 
o  -  the  34th,  35th,  and  37th  counts,  being  the  corresponding  counts  of  the  two  sets  ; 
and  a  verdict  for  the  Plaintiff',  on  both  issues,  on  all  the  other  counts  of  the  declara- 
tion, for  £172  damages;  the  damages  were  entire.  The  Plaintiff'  afterwards  had 
judgment  on  that  verdict. 

This  judgment  the  Company  carried  by  Writ  of  Error  into  the  Exchequer  Cham- 
ber, where,,  in  Hilary  Term  18.'50,  the  judgment  was  affirmed  :  on  which  tliev  brousrht 
their  Writ  of  Error  in  Parliament,  and  prayed  the  reversal  of  the  judgment  on  the 
following  grounds:  The  counts,  from  the  7th  to  the  11th  inclusively,  were  bad,  in- 
asmuch as  they  assumed  that  by  tlie  36  Geo.  3,  c.  69,  s.  3  ;  *  the  powers  of  the  Com- 

*  Enacting,  "  that  the  said  works,  and  the  said  extension,  and  all  other  works 
whatsoever  incident  to  the  canal  and  extension,  to  be  made  by  virtue  of  the  said  re- 
cited Act,  and  this  Act,  shall  in  all  things  be  finished  and  completed  within  two 
yf^ars  next  after  the  passing  of  this  Act,  and  no  part  of  the  sum  to  be  raised  as  afore- 
faid  shall  be  applied  in  or  towards  defraying  the  expenses  of  performing  any  of 
the  works  aforesaid  which  shall  not  be  made  or  done  within  the  space  of  two  years." 
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pany  were  taken  away  after  two  years.  Tliat  Act  only  restricted  the  application  of 
the  funds  tliereby  raised  to  works  finished  witliiii  that  time.  The  powers  of  tlie 
Company  were  given  in  the  first  Act  by  express  words,  and  could  only  be  taken  awav 
by  express  words.  That  12th,  i;?tli  and  14th  counts  were  [268]  bad,  as  they  assumed 
'hat  tl]e  Compan}^  after  makiui;  the  canal  under  the  first  Act,  and  the  weir  directed 
by  that  Act,  were  bound  to  abstain  from  making  any  alteration  that  miglit  cause  it 
to  require  more  water,  and  stated  no  cause  of  action  except  a  violation  of  that  sup- 
posed duty.  The  Defendant  in  Error  insisted  that  the  judgments  of  the  Courts  below 
ought  to  be  affirmed,  because  by  the  two  Acts  a  contract  had  been  established  between 
the  Company  and  the  proprietor  of  the  Melin  Griffith  and  Pentyrch  Works,  by  which, 
upon  the  completion  of  the  canal,  he  acquired  a  vested  right  and  interest  in  the 
surplus  water  of  the  canal,  and  the  waters  of  the  Taff,  in  such  manner,  and  to  such 
evtent,  as  the  canal,  with  its  engines  and  machinery  tlien  made  and  existing,  afforded 
to  his  works.  That  such  had  been  the  construction  put  upon  the  two  Acts  bv 
several  learned  Judges,  both  at  law  and  in  equity.  That  if  the  Company  had  a 
right  to  diminish  tlie  supply  of  water,  by  the  deepening  or  widening  of  tlie  canal, 
or  by  the  erection  of  new  engines,  they  had  a.  right  to  take  it  away  entirelv,  a  right 
which  the  Legislature  never  could  have  intended  to  give  them.  That  the  counts 
objected  to  were,  therefore,  not  bad  in  law,  and  it  was  properly  assumed  in  those 
counts  that  the  Companj'  were  prohibited,  by  the  contract  contained  in  the  two 
A' ts,  from  exercising  the  powers  given  them  after  the  expiration  of  two  years  from 
the  passing  of  the  last  of  those  Acts.  And  that  those  counts  stated  a  sufficient  ca.use 
of  action  in  showing  that  contract  to  have  been  broken  bj'  the  Company. 

Mr.  Maule,  for  the  Plaintiffs  in  Error:    The  ground  of  appeal  was,  that  some 
('1'  the  counts  on  which  the  Plaintiff  below  had  judgment,  were  bad  in  law.     Where 
a  joint  judgment  was  given  on  different  counts  in  a  declaration,  if  one  of  the  counts 
wa-   [269]   bad,  the  judgment  could  not  be  sustained.     That  proposition  was  too 
clear  to  be  disputed.     All  the  counts  in  this  declaration,  from  the  6th  tO'  the  l-ith, 
were  bad.     One  objection  applied  equally  to  aU  of  them,   and  a  second  objection 
applied  to  the  12th,  13th  and  14th  counts  alone.     The  general  scope  of  the  declara- 
tion was,  that  the  Company  had  used  the  canal  in  such  a  manner  as  to  prejudice 
Mr.  Blakemore  in  the  occupation  of  cert.iin  works.     The  first  Act  on  the  subject 
of  this  canal  was  30  Geo.  3,  by  some  of  the  sections  of  which  the  Company  were 
allowed  to  take  water  from  watercourses,  and  by  others  they  were  directed  to  erect  a 
certain  weir :   then  followed  the  36  Geo.  3,  c.  39,  by  which  the  Company  were  em- 
powered to  raise  sums  of  money  to  defray  the  expense  of  works  therein  directed  to 
be  done.     The  10th  count  charged  no  other  grievance  than  this,  that  at  the  expiration 
if  two  years  after  the  passing  of  the  36  Geo.  3,  the  Canal  Company  had  pumped  into 
the  canal,  by  means  of  a  steam-engine,  a  certain  quantity  of  water.     It  was  intended 
to  state  on  the  face  of  that  count,  that  it  was  not  competent  for  the  Company  to  make 
a  steam-engine  after  tlie  expiration  of  the  two  years.     That  question,  if  it  could  be 
laised  at  all,  must  depend  on  the  construction  of  the  3d  section  of  the  36  Geo.  3. 
The  12th,  13th  and  14th  counts  made  no  mention  whatever  of  the  Act.     They  alleged 
thai-  it  became  the  duty  of  the  Companv  to  make  a  weir,  and  also,  after  tlie  making 
and  erection  of  the  said  weir,  to  abstain  from  enlarging  tlie  canal,  so  as  to  lessen  the 
qurntity  of  surplus  water  tliat  flowed  from  it  into  the  watercourse,  and  they  alleged 
a  breach  of  this  supposed  duty.     The  result  of  this  was,  that  Mr.  Blakemore  must  con- 
tend, that  after  the  canal  had"  been  once  made,  tliere  was  an  end  of  the  powers  of  the 
Company.     Such  a  construction  of  the  [270]  Act  was  clearly  wrong.     The  two  Acts 
were  said  to  establish  a  contract  between  the  parties.     There  was  no  such  contract. 
An  action  had  lately  been  tried  on  these  very  Acts,  in  which  the  Defendant  defended 
himself  from  a  claim  of  tolls  made  on  him  by  the  Company,  on  the  ground  that  the 
Company  had  contracted  and  agreed  with  him  to  charge  liim  no  more  than  tlie  lowest 
amount  of  toll.     That  case  was  tried  before  Mr.  Justice  Patteson,  who  held  that  tlie 
Acts  established  no  such  contract.     In  like  manner  it  was  impossible  to  contend  tlia« 
there  was  any  contract  in  them  tliat  tlie  works  on  the  canal  should  be  finally  com- 
pleted within  the  space  of  two  years,  and  that  no  others  should  ever  afterwards  be 
begun.     No  man  of  sense  could  ever  pretend  tO'  say  that  a  canal  could  be  made  com- 
plete in  the  first  instance.  The  Act  of  the  36  Geo.  3  was  passed  avowedly  for  the  purpose 
of  enlari-inw  the  powers  of  the  Canal  Company ;  yet  it  was  contended,  on  the  part  o' 

918 


GLAMORGANSHIRK  CANAL,  ETC.    r.    BLAKEMORE  [1832]  I  CLARK  &  FINNELLY. 

the  Defendant  in  Error,  tlmt  tins  very  Act  had  for  its  object  the  limitation  of  tiie 
rights  of  the  Canal  Company.  Powers,  when  once  given,  could  not  be  taken  away, 
except  by  express  words  used  for  that  purpose.  In  the  case  ol  7'//e  Kin/;  v.  T/ie 
Glaniorrianaliire  Canal  Company,  12  East,  157,  the  Court  expressly  declared,  on  the 
construction  of  these  two  statutes,  that  "  the  Company  might  erect  new  works,  in 
fiijtherance  of  the  purposes  of  the  old  line  of  navigation,  for  tliougli  the  works  might 
be  new  in  specie,  yet  beiiig  for  the  maintenance  of  tiie  old  canal  and  works,  tlie 
C'  mpany  were  authorized  to  make  them."  It  might  be  said  that  that  was  a  case 
l>etween  a  freighter  and  the  Canal  Company,  and  that  the  freighter  there  stood  in 
a  different  situation  from  the  present  Defendant  in  Error.  Admitting  that  observa- 
tion to  be  true,  still  the  opinion  of  the  Court,  as  to  the  construction  of  tlie  Acts,  was 
tht  same,  and  must  [271]  be  taken  materially  to  affect  tlie  i)resent  case.  After  that 
came  the  case  of  Tlie  Kiiuj  v.  T/ie  Justices  of  Gkunorgunshiri'.  7  Barn,  and  Cres.  722. 
That  was  the  case  of  an  application  by  the  present  Defendant  in  Error  to  conii)el  the 
Justices  to  disallow  certain  expenses  which  had  been  incurred  on  tlie  canal,  upon  tlie 
aroi'nd  tliat  the  powers  of  the  Canal  Company  iiad  expired.  It  was  there  con- 
tended that  the  36  Geo.  -3  did  not  intend  to  authorize  the  Company  to  make  new 
works,  but  Lord  Tenterden  said,  that  as  far  as  the  question  then  before  the  Court 
went,  that  Act  was  wholly  immaterial,  and  he  afterwards  declared  that  in  his  judg- 
ment the  widening  and  deepening  of  the  canal  was  an  exjieuse  necessarily  attendant 
on  the  using  of  the  canal  and  was  for  tJie  public  benefit.  Mr.  Justice  Littledale  too, 
when  the  question  liad  come.before  him  on  the  construction  of  tins  Act  of  Parliament, 
!r  d  treated  the  two  vears'  clause  as  a  limitation  relating  only  to  the  a.pplication 
of  the  £10,000. 

Lord  Lyndhurst:  Suppose  the  Company  complete  the  canal,  and  it  remains  in 
that  state  for  20  years,  and  Mr.  Blakeinore  lias  the  use  of  the  surplus  water  during 
that  time.  You  say  you  have  a  riglit  to  alter  and  improve  it;  but  may  you  do  it  so 
as  to  injure  him  in  the  possession  of  that  right,  which  he  has  enjoyed  for  20  yearsi 
You  having  declared  the  canal  complete,  can  you  at  the  end  of  20  years  say,  that 
under  the  term  improvement,  you  can  deprive  him  of  the  water,  the  use  of  which 
lie  has  enjoj'ed  during  that  time? 

Mr.  Maule:  The  words  of  the  Act,  giving  the  Company  power  to  make  improve- 
ni>  nts,  were  not  restricted  by  any  express  words  following  them,  and  without  sucli 
words  of  restriction,  the  Company  could  not  be  prevented  from  making  improvements 
at  any  [272]  length  of  time  after  they  had  first  declared  the  canal  completed. 

Mr.  Serjeant  Ludlow  and  Mr.  Serjeant  Russell  for  the  Defendant  in  Error: 
There  was  no  doubt  that  if  part  of  the  declaration  in  this  case  was  bad,  the  present 
judgment  could  not  be  sustained.  The  question  was,  whetlier  the  counts  from  the 
7th  to  the  14th  inclusive  did  not  state  a  sufficient  cause  of  action.  The  12th,  Kith 
and  1-lth  counts  stood  on  the  first  Act  of  Parliament,  and  all  of  them  complained  of 
an  enlargement  of  the  canal,  or  the  making  a  searlock.  These  counts  simply 
amounted  to  this,  that  Plaintiff  being  possessed  of  a  certain  watercourse,  and  of  a 
right  to  water  to  supply  the  same,  the  Company  injured  him  in  the  possession  of  that 
'••ght.  Another  question  involved  in  that  was,  how  far  the  Company  were  restrained 
from  making  such  impirovemeuts,  after  the  expiration  of  a  limited  period?  It  was 
not  meant  to  be  contended,  that  after  the  canal  had  once  been  declared  to  be  com- 
pleted, they  were  absolutely  restrained  from  making  any  alterations  whatever;  but 
it  was  submitted  that  they  were  restrained  from  making  such  alterations  as  would 
injure  the  Plaintiff's  works  ;  and  the  jiowers  given  them  under  one  or  both  of  the 
Acts  must  be  construed  with  reference  to  Mr.  Blakemoro's  rights.  The  two  Acts 
formed  a  contract  on  the  part  of  tlie  Company,  and  were  subjected  to  this  rule  of 
coistruction,  that  they  must  be  taken  strictly  as  against  a  public  Company.  That 
rule  was  acted  on  in  the  case  of  Scales  v.  I'icl-ering,  4  Bing.  418.  That  was  a  ques- 
ticn  arising  on  an  Act  of  Parliament  for  supplying  a  part  of  the  neighbourhood  of 
London  with  water.  By  sec.  32  of  that  Act,  a  Water  Company  was  empowered  to 
break  up  the  soil  and  pavement  of  roads,  highways,  foot-[273]-ways,  commons, 
rtreets,  lanes,  alleys,  passages,  and  public  places,  provided  (s.  34)  that  they  should 
not  enter  any  private  lands  without  the  consent  of  the  owner.  It  was  held  that  the 
Company  had  no  authority,  witliout  the  consent  of  the  Plaintiff,  to  enter  a  field  of 
h"f.  over  which  there  was  a  public  footpath.     When  tlie  case  came  before  the  Court, 
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on  motion  to  set  aside  the  verdict  for  the  Plaintiff,  Chief  Justice  Best  said,  "  They 
who  enter  in  such  cases  must  clearly  show  tlieir  authority,  and  if  the  words  of  the 
statute  on  which  they  rely  be  ambiguous,  evei-y  presumption  is  to>  be  made  against 
the  Company,  and  in  favour  of  private  property."  And  Mr.  J.  Park,  afterwards 
observed,  "'  It  is  a  wise  rule,  in  the  construction  of  private  Acts  of  Parliament,  that 
they  should  be  construed  strictly."  The  effect  of  the  construction  contended  for, 
on  the  other  side,  was  in  direct  contradiction  to  that  of  these  two  learned  Judges. 
The  question  now  was,  wliether  Mr.  Blakemore,  having  obtained  .it  a  certain  time,  a 
right  to  the  use  of  a  quantit}'  of  water,  that  right  could  be  taken  away  afterwards  at 
the  jjleasure  of  the  Company.  The  case  of  Duncomhe  v.  Sir  E.  Randall,  Hetley's 
Reports,  -'51,  was  an  authority  on  this  point.  The  fact  of  the  case,  and  the  opinion 
of  the  Court,  were  thus  stated,  "  In  an  action  upon  the  case  between  Duncombe  and 
Sir  E.  Randall,  for  diversion  and  stopping  of  a  river,  it  was  agreed  by  the  Court,  that 
if  one  had  anciently  ponds,  which  are  i-eplenished  out  of  a  river,  he  cannot  change 
the  channels,  if  any  prejudice  accrue  to  a.nother  by  that,  and  yet  the  effect  by  per- 
fiUxions  is  to  have  the  ponds  fed  out  of  the  river.  But  si-c  utere  two  wt  lie  laedas 
alieno."  That  case  was  commented  on  and  approved  of  in  Brown  v.  Best,  1  Wilson, 
174.  The  case  of  Bealey  v.  Sha.w,  6  East,  208,  determined  that  [274]  the  owner  of 
land  through  which  a  river  runs  cannot,  by  enlarging  a  channel  of  certain  dimen- 
sions, through  which  tJie  water  had  been  used  to  flow  before  any  appropriation  of  it 
by  another,  divert  more  of  it  to  the  prejudice  of  any  otlier  landowner  lower  down 
the  river,  wdio  had  at  any  time  before  such  enlargement  appropriated  to  himself  the 
surplus  water  that  did  not  escape  by  the  former  channel.  The  question,  therefore, 
would  be,  what  was  surplus  water,  and  whether  it  could  shift  and  vaiy,  according  to 
the  pleasure  of  the  Glamorganshire  Canal  Company,  or  by  any  other  means.  In  all 
the  counts  objected  to,  the  breach  of  duty  complained  of,  was  a  breach  of  duty 
not  resting  on  an  absolute  restriction  upon  tlie  Company  not  to  take  any  more  water 
than  they  had  taken  at  first,  but  on  a  restriction  against  taking  water  which,  under 
the  circumstances,  would  and  ought  to  have  flowed  to  Mr.  Blakemore's  works.  It 
was  the  common  case  of  the  obstruction  of  a  watercourse  by  one  of  two  parties,  each 
of  whom  was  entitled  to  take  the  water  to-  a  certain  extent. — [Lord  LjTidhurst :  In 
the  10th  count  the  complaint  is,  that  tlie  Company  have  altered  the  caiial,  and  the 
matter  of  the  count  is  stated  as  if  they  had  no  right  to  alter  the  canal  at  all  after 
the  expiration  of  the  two  yeai-s.] — The  10th  count  stated  botli  the  Acts  of  Parliament, 
and  would  be  good  upon  either  of  them. — [Lord  Lyndhurst :  That  is  on  the  supposi- 
tion, that  after  making  the  canal,  there  was  an  immediate  prohibition  against  the 
Company  making  any  alteration.] — The  canal  being  once  finished,  the  surplus  water 
vested  in  tlie  owner  of  the  works,  and  no  right  could  afterwards  accrue  to  the  Canal 
Company  to  diminish  his  supply  at  their  pleasure. 

Mr.  Maule,  in  reply  :  It  had  been  said  tliat  the  [275]  Company  might  do  what  was 
necessary,  provided  they  did  not  injure  anybody  by  doing  it.  But  that  extent  of 
privilege  was  secured  to  them,  as  it  was  to  every  body  else,  without  requiring  an 
Act  of  Parliament  to  be  passed  for  the  purpose.  These  Acts  enable  the  Company  to 
do  more,  and  decreed  a  mode  of  compensiition  for  those  who  were  injured.  Unless 
they  had  been  passed  for  the  purpose  of  extending  the  common  law  privilege  admitted 
01  the  other  side,  they  need  not  have  been  passed  at  all. 

The  case  stood  over  till  the  30th  of  August,  when  Judgment  was  moved  for  and 
delivered. 

Lord  Lyndhurst :  My  Lords,  there  was  a  case  ai-gued,  not  a  long  time  since,  in 
which  I  have  to  move  your  Lordships  for  judgment.  It  was  an  action  upon  the  case 
brouglit  by  Mr.  Blakemore,  to  recover  compensation  in  damages  for  injuries  which  he 
alleo-ed  he  had  sustained  in  consequence  of  certain  works  that  had  been  carried  on  by 
the  proprietors  of  the  Glamorg.anshire  Canal  Navigation,  the  effect  of  which  had 
been  to  diminish  tlie  usual  supply  of  water  to  two  mills  of  which  he  was  and  's  the 
occupier.  The  declaration  consisted  of  a  great  number  of  counts,  one-half  of  which 
applied  to  certain  works  known  by  the  name  of  the  Melin  Griffith  Works  ;  the  other 
half  applied  to  works  called  the  Pentyrch  Works.  The  counts,  with  respect  to  the 
Melin  Griffith  Works,  are  substantially  the  same  as  those  that  relate  to  the  Pentyrch 
Works.  It  is  not  necessary,  therefore,  that  I  sliould  trouble  your  Lordships  by  going 
over  all  of  them,  as  the  same  objections  apply  to  both.     The  jury  found  a  verdict  in 
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favovir  of  Mr.  Blakemore,  on  many  of  the  counts,  and  in  pursuance 
of  tliat  verdict,  judsrment  \vii,<<  entered  up  in  the  Court  of  E.xclieiiuer 
u,ion  thoise  counts,  both  as  [276]  they  related  t«  the  Melin  Griffith 
Works  and  to  the  Pentvrch  Works.  A  Writ  of  Error  was  brouglit  from 
that  judgment  into  the  Court  of  Exchequer  Chamber,  and  after  argument  there,  the 
judgment  wivs  affirmed.  From  that  judgment  a  Writ  of  Error  was  brought  here,  and 
it  is" for  your  Lordships  now  to  say,  whether  the  judgment  of  the  Court  of  E.xchequer 
Chamber,  preceded  by  the  judgnient  of  the  Court  of  Exchequer,  was,  or  wius  not, 
erroneous.  The  verdict  and  the  judgment  were  general,  and  it  follows,  therefore, 
that  if  any  one  count  is  defective,  of  course  the  judgment  cannot  be  sustained.  The 
objections' that  are  made  on  the  part  of  the  Defendants  are  made  to  some  of  the  counts, 
and  if  those  objections  are  valid,  if  any  one  of  them,  indeed,  is  valid,  the  judgnient 
ought  to  be  reversed.  In  order  to  simplify  the  case,  we  must  class  the  counts,  and  the 
objections  to  them.  There  is  one  set  of  objections  which  apply  to  the  seven  first 
counts ;  there  is  another  set  which  apply  to  tlie  counts  from  the  7th  to  and  including 
the  11th  :  there  is  another  set  which  apply  to  the  12th,  to  the  13th,  and  to  the  l-tth  ; 
and  similar  objections  apply  to  the  corresponding  counts  that  relate  to  the  Pentyrch 
Works.  I  shall  begin  by  considering  tlie  objections  as  far  as  they  apply  to  tlic  12th 
eonnt.  and  after  I  have  "stated  tlie  observations  I  have  to  make  regarding  that  count, 
it  will  be  unnecessary  for  me  to  trouble  your  Lordships  with  any  thing  as  to  the  13th 
and  14th  counts,  for  tlie  principle  which  is  applicable  to  the  12th  count  will  equally 
apply  to  them.  I  shall  afterwards  direct  the  attention  of  your  Lordships  to  the  7th 
count,  and  then  again  it  will  be  unnecessary  for  me  to  go  into  the  8tli,  9th,  lOlh,  and 
nth  :  for  tlie  principle  that  applies  to  the  7t]i,  will  equally  apply  to  them.  In  order 
to  understand  the  12th  count,  which  refers  to  a  certain  [277]  Act  of  Parliament, 
I  must  state  the  facts  as  they  appear  in  that  count,  and  in  tlie  Act,  for  that  is  the  true 
way  in  which  to  present  the  case  to  your  Lordships'  consideration.  It  appears  that 
previously  to  the  passing  of  an  Act  of  Parliament,  as  far  back  as  the  year  1790,  the 
parties  under  whom  Mr.  Blakemore  holds  the  Melin  Griffith  Works  were  in  possession 
of  the  same  works  in  the  same  state;  and  it  is  alleged  in  the  declaration,  and  must 
be  taken  now  after  the  verdict  to  have  been  proved,  that  at  that  time  tliey  were 
entitled  to  the  benefit  of  the  water  from  tlie  river  Taff,  which  passes  through  a  certain 
cut  or  watercourse  from  the  Taff,  for  the  use  of  those  works.  The  works,  in  fact, 
were  carried  on  by  the  water  from  the  Taff,  communicating  with  them 
through  a  certain  cut  or  watercourse.  They  were  entitled  to  that  water 
at  tliat  time.  At  that  pea-iod  an  Act  of  Parliament  'was  passed  estab- 
lishing a  Company,  the  object  of  which  was  to  fonn  a  navigable  canal  from  Merthyr- 
Tydvil  to  a  place  called  the  Bank,  near  Cardift".  The  canal  so  formed  was  to  be 
supplied  with  water  from  the  river  Tafl',  and  from  other  sources  in  the  neighbourhood. 
It  is  i|uite  obvious,  therefore,  that  the  water  so  drawn  from  the  river  Taff,  considering 
the  situation  of  the  canal,  would  be  water  drawn  from  that  source  which  supplied 
the  works  of  Melin  Griffith.  When  the  Act  of  Parliament,  therefore,  was  passed,  a 
provision  was  made  for  securing  and  protecting  the  interests  of  tlie  owners  of  those 
works.  It  was  provided  in  the  Act  of  Parliament,  that  there  should  be  a  weir  in  the 
canal  on  that  side  of  tlie  canal  communicating  with  the  cut  or  watercourse  to  which  I 
have  referred,  and  that  care  should  be  taken  that  the  locks  and  the  gates  iinmed'ately 
below  the  weir  should  be  kept  in  good  repair  ;  a  vei-y  eft'ectual  provision  for  that  jiur- 
pose  was  put  into  the  Act.  The  effect  of  this  a.rrange-[278]-ment  was  this,  that  the  water 
passing  into  the  Taff  would,  witli  the  exception  of  that  which  was  necessary  for  the 
purposes  of  the  canal,  pass  over  the  weir  into  the  watercourse  as  before,  and  be  made 
use  of  for  the  Melin  Griffith  Works.  This  was  an  arrangement  made  under  the 
authority  of  the  Legislature,  and  probably  with  the  consent  of  the  parties, — certainly 
with  the  authority  of  the  Legislature.  After  this  Act  of  Parliament  was  passed,  the 
canal  was  completed,  and  the  weir  constructed.  The  Act  did  not  point  out  any 
particular  dimensions  for  the  canal ;  it  seems  to  have  been  considered  that  the  p.arties 
at  the  time  understood  what  species  of  canal,  and  what  size  and  what  form  of  canal 
was  intended  to  be  made.  The  canal,  as  the  declaration  states,  was  actually  formed 
according  to  the  provisions  of  that  Act,  and  by  the  forming  of  that  canal,  an  appor- 
tionment of  the  water  was  made  under  the  authority  of  the  Legislature.  It  was 
competent  for  the  Company  of  proprietoi-s  at  the  time  to  have  made  a  larger  canal,  as 
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there  are  no  limits  in  the  Act  of  Parliament  to  wliich  the  canal  was  to  be  confined. 
They  made  that  canal  under  the  authority  of  the  Act,  an  Act  containing  a 
provision  for  the  purpose  of  securing  tlie  benefit  of  the  waters  of  tlie  Taff 
TO  the  owners  of  the  Melin  Griffith  Works;  and  under  it  they  apportioned  the  water 
as  between  themselves,  tlie  proprietors  of  the  canal  and  the  owners  of  those  wiiks. 
I  conceive  that  having  done  so.,  the  rights  of  the  parties  were  fixed  and  ascertained. 
The  Legislature  gave  the  Company  of  proprietors  a  power  to  do  this  ;  a  power  to  make 
the  canal,  and  to  construct  the  watercourse  in  the  manner  I  have  described.  The 
question  is,  whether,  after  these  works  have  been  so  made  and  so  completed  under  the 
authority  of  the  Act  of  Parliament,  after  the  water  for  the  Melin  [279]  Griffith  Works 
had  been  provided  for  as  I  have  stated,  after  the  apportionment  of  the  water  had  been 
made,  as  it  was  made  in  pursuance  of  the  provision  in  tlie  Act  of  Parliament,  the 
rights  of  the  parties  were  not  fixed,  ascertained,  and  determined  from  that  moment? 
My  Lords,  I  am  of  opinion  that  they  were,  and  I  think  your  Lordships  will  be  of  that 
opinion  also,  and  that  the  Company  of  proprietors  of  the  Glamorgancih're  C.'tna! 
Navigation  had  no  right  afterwards  to  enlarge  and  extend,  and  widen  and  deepen 
their  canal,  so  as  to  draw  a  much  larger  quantity  of  water  from  the  river  Taft",  and 
thus  to  interfere  with  the  water  which  had  been  so  apportioned  to  the  Melin  Griffith 
Works,  and  so  as  injuriously  to  affect  their  use.  The  declaration  goes  on  to  allege, 
after  stating  the  facts  I  have  mentioned  in  the  7tli  count,  that  after  the  weir  had 
been  constructed,  and  after  the  canal  had  been  completed,  it  was  the  duty  of  the 
Company  of  proprietors  of  the  canal  to  abstain  from  enlarging,  widening,  deepening, 
varying  and  altering  the  canal,  and  tliat  it  was  their  duty  tO'  allow  the  propiietors 
of  the  Melin  Griffith  Works  the  fair  and  reasonable  use  of  the  weir  that  had  been 
made  as  I  have  stated  ; — But  that,  not  regarding  their  duty  in  that  respect,  thy  had, 
at  a  subsequent  period,  varied,  enlarged,  widened  and  deepened  the  canal,  and 
drawn  off  thereby  very  large  quantities  of  water,  and  had,  in  a  great  measure, 
thereby  deprived  the  Plaintift'  of  the  full  benefit  of  the  water  which  had  been  secured 
to  him  under  the  authority  of  the  Act  of  Parliament.  I  conceive  that  such  a  case 
proved,  is  a  just  case  for  entitling  Mr.  Blakemore  to  damages  against  the  Company 
of  proprietors,  and  if  your  Lordships  are  also-  of  that  opinion,  then  as  far  as  relates 
to  the  12th  count,  your  Lordsliips  will  be  pleased  to  affirm  the  judgment  of  the  Court 
below. 

[280]  I  have  already  stated  that  the  13th  and  lith  counts  depend  upon  the  same 
principle.  It  is  unnecessary,  therefore,  that  I  should  trouble  your  Lordships  with  any 
observations  on  those  counts,  or  on  the  corresponding  counts  relating  to  the  works 
known  by  the  name  of  tlie  Pentyrch  Works;  the  question  there  is,  and  the  counts 
are  jirecisely,  the  same.  As  to  the  7tli  count,  that  is  in  substance  the  same  as  the 
r2tli  count,  which  I  have  stated:  but,  in  addition  to  what  I  have  stated,  it  ccntains 
a  most  important  fact,  rendering  the  case  stronger,  if  possible,  than  it  is  upon  tlie 
12tli  count.  It  states  that  in  the  year  1796,  six  years  after  the  passing  of  the  Act  to 
wliich  I  have  referred,  another  Act  of  Parliament  was  passed,  relating  to  thf  same 
subject.  That  Act  declared,  that  the  money  which  had  been  raised  under  the  former 
Act  of  Parliament  was  not  sufficient  to^  enable  the  Company  of  proprietors  of  the 
Canal  Navigation  tO'  complete  all  the  works,  and  that  it  was  desirable  the  limits  of 
the  canal  should  be  extended  to  a-  point  beyond  the  original  point,  and  it  gave 
authority  to  raise  the  additional  sum  of  £10,000,  and  a  furtlier  sum  of  another 
£10,000  under  other  circumstances,  for  the  purposie  of  completing  the  works 
authorized  under  the  original  Act,  and  for  the  purpose  of  making  the  extension 
which  I  have  adverted  to.  But  then  that  Act  of  Parliament  ordained,  by  way  of 
proviso,  that  aU  those  works  began  under  the  former  Act,  or  under  tliis  Act,  should  be 
completed  in  two  years,  and  that  no  part  of  the  money  should  be  applied  to.  any  of 
those  works  that  should  not  be  completed  within  the  twO'  years.  Now  it  is  said  that 
the  meaning  of  that  Act  is  merely  this,  not  to  prohibit  the  carrying  on  of  the  works 
after  the  expiration  ol  the  two  years,  but  that  if  any  of  the  works  remain,  at  the 
expiration  of  the  two  years,  unfinished,  the  further  works  shall  not  be  paid  for  out 
[281]  of  the  £10,000  which  was  to  be  so  raised.  I  am  not  of  that  opinion  :  I  think 
the  Act  of  Parliament  means  to  say,  that  no  part  of  the  £10,000  shall  be  applied  to 
any  works  that  should  not  be  completed,  and  that  were  not  finished,  within  the  two 
years  :  and  further,  that  it  means  to  say,  that  no  works  should  be  carried  on  adversely 
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to  the  interests  of  any  individual  after  the  expiration  of  those  two  years.  Six  years 
had  already  been  occupied  at  the  passing  of  this  Act  in  tlie  carrying  on  of  these 
works,  and  it  was  its  object  to  fix  a  time  to  which  the  parties  adverse  to  the  interests 
of  the  proprietors  should  be  able  to  confine  them  in  the  prosecution  of  their  further 
works.  That  is  tlie  reasonable  and  safe  construction  of  the  Act  of  Parliament,  and 
is  the  clear  and  intelligible  meaning  of  it.  The  7th  count  alleges  that  the  canal  was 
comjileted  at  the  expiration  of  the  two  years,  and  it  states  tliat  it  was  the  duty  of  the 
Company  of  proprietors  of  the  Canal  Navigation,  after  the  expiration  of  tlh  two 
years,  to  abstain  from  making  any  enlargement  to  the  canal  which  should  interfere 
"with  the  interests  of  Mr.  Blakemore,  and  that  notwithstanding  that,  after  the 
expiration  of  the  two  years,  they  enlarged,  widened  and  deepened  the  canal,  and 
thereby  took  great  additional  quantities  of  water  from  the  Melin  Griffith  Works,  to 
the  great  injury  of  Mr.  Blakemore:  and  the  question  is,  whether  that  7th  count 
contains  a  sufficient  legal  statement  of  the  cause  of  action.  I  think  your  Lordships 
will  entertain  no  doubt  that  that  count  to  which  I  have  just  referred  states  even  a 
stronger  case  than  the  12th  count,  and  that  it  does  contain  a  sufficient  legal  statement 
of  the  cause  of  action.  The  rights,  as  I  have  before  stated,  of  Mr.  Blakemore,  were 
tixed,  in  the  first  instance,  by  tlie  previous  Act  of  Parliament.  The  second  Ac<  gives 
a  certain  further  time  to  the  Com-[282]-pany  of  proprietors  of  the  canal  to  cari-y  on 
and  alter,  and  make  their  works:  it  must,  therefore,  reasonably  he  said  that  it  was 
intended  tliat  within  the  two  years  any  alteration  that  was  to  be  made  should  \» 
made  by  the  Company  of  proprietors,  and  that  no  body  could  say  that  any  alteration 
was  to  be  made  after  the  expiration  of  the  two  years.  Taking  into  consideration  the 
language  of  the  clause,  and  the  construction  of  the  Act.  which  I  have  considered  to 
apply  to  it,  can  we  conceive,  in  justice  and  propriety,  that  after  the  expiration  of  tlie 
two  years,  the  canal  could  be  enlarged  by  the  Company  of  proprietors,  in  a  manner 
injurious  to  Mr.  Blakemore?  I  think  not.  I  should  recommend  to  your  Lordships, 
tlierefore,  upon  this  7th  count,  to  affirm  the  Judgment  of  the  Court  below.  Tlie 
judgment  then  upon  the  8th,  9th,  10th  and  11th  counts  will  alsO'  be  affirmed  ;  and  the 
judgment  on  the  corresponding  counts,  applying  to  the  Pentyrch  Works,  will  likewise 
be  affirmed.  The  consequence  on  the  whole  will  he^,  that  I  shall  move  your  Lordships 
that  in  this  case  the  Judgment  of  the  Court  below  be  affirmed, 
.ludgment  affinned  accordingly. 


[283]  WRIT  OF  ERROR 

From  the  Court  of  ExcHEgusR  Chamber. 
DAVID  COLVIN  and  Oih&r%— Plaintiffs  in  Error;  NICHOLAS  NEWBERRY  and 
T.  S.  BENSON,— 5f/^e»KZa*i.<s  in  Error. 

[Mews'  Dig.  xiii.  2.38,  296  :  S.C.  6  Bli.  N.S.  167  ;  in  K.B.,  8  B.  and  C.  166  :  2  Man.  and 
Ry.  47:  in  Ex.  Ch.,  7  Bing.  190:  1  C.  and  J.  192:  1  Tyr.  55.  Discussed  in 
Sandeman  v.  Scurr  1866,  L.R.  2  Q.B.  96;  and  Wagstaff  v.  Anderson  1879-80, 
5  C.P.D.  177.  Distinguished  from  BwumvoJl  Maihufactur  v.  Fiirness  (1893), 
A.C.  8,  in  Manchester  Trust  v.  Fumess  (1895),  2  Q.B.  546.] 

Where  the  owner  of  a  ship  appointed  G.  B.  to  the  command,  and  agreed  that  he 
should  proceed  to  Calcutta  and  return  to  London,  and  that  he  might  make 
intermediata  voyages,  paying  a  certain  sum  in  consideration  thereof  ;  and 
the  owner  further  agreed  to  supply  the  ship  with  stores,  in  consideration  of 
whicli  G.  B.  agreed  to  take  the  command,  and  receive  the  ship  into  his  service, 
for  twelve  months  certain,  or  for  such  time  as  would  be  necessary  to  complete 
the  voyage,  paying  at  a  certain  rate  per  ton  per  month  for  the  shi]).  Held, 
that  although  G.  B.  was  further  bound  by  the  agreement  to  remit  the  freight 
biDs  to  London  as  security,  and  that  such  bills  were  to  be  vested  in  trustees 
who  were  to  receive  the  freight,  and  hand  over  the  surplus  to  him,  and  althougli 
the  owner  was  to  have  an  agent  on  board,  who  was  to  have  the  sole  manage- 
ment of  the  stores,  and  to  iiave  power  to  displace  G.  B.  for  breach  of  any 
covenant  in  the  charterparty,  and  appoint  another  commander,  G.  B.  was  the 
owner  of  the  vessel  during  the  continuance  of  the  charterparty,  and  was  as  such 
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alone  liable  to  pei-sons  who,  knowing  its  provisions,  ha.d  shipped  goods  on  board 
the  vessel  for  the  homeward  voyage. 

This  was  a  Writ  of  Error  upon  a  judgment  of  tlie  Court  of  Exchequer  Chamber, 
reversing  a  judgment  of  tlie  Court  of  King's  Bench  given  in  favour  of  the  Plaintiffs. 

The  first  commit  of  the  declaration  stated,  tluit  the  [284]  Defendants  belO'W,  on  the 
11th  day  of  March  1817,  were  owners  of  a  certain  ship  or  vessel  called  "  T/ie  Benson," 
whereof  one  George  Betluun  then  was  master,  and  whicli  said  vessel  was  then  riding 
at  anchor  in  the  river  HooglJy,  in  tlie  East  Indies,  and  bound  on  a  voyage  from  thence 
to  the  port  of  London ;  that  the  Defendants,  so  being  owners  of  tlie  said 
vessel,  the  said  Plaintiffs,  on  tlie  day  a,nd  year  aforesaid,  shipped  and 
loaded,  and  ca.used  tO'  be  shipped  and  loaded,  on  board  of  the  said  vessel,  divers 
goods  and  merchandizes  (tO'  wit),  etc.  of  them  the  Plaintiff's,  to-  lie  taken  care  oi'  and 
safely  carried  and  conveyed,  on  board  of  the  said  ship  or  vessel,  from  the  river 
Hooglily  aforesaid  to  the  port  of  London,  and  there  to  be  safely  delivered,  in  good 
order  and  well-conditioned,  tO'  certain  persons  commonly  called  and  known  by  the 
names  and  using  the  style  and  firm  of  Messrs.  Bazett,  Farquhar,  Crawford  and  Com- 
pany, ur  to  their  assigns,  for  certain  freight  and  reirard  payable  by  biUs  in  tliat 
behalf,  and  although  tlie  said  goods  and  merchandizes  were  then  and  there  had  and 
received  by  the  said  George  Bethani,  so  being  master  of  the  said  ship  or  vessel  as  afore- 
said, in  and  on  board  of  tlie  said  ship  or  vessel  in  the  river  Hooghly  aforesaid,  to  be 
carried,  convev-ed  and  delivered  as  aforesaid,  }'^et  tlie  said  Defendants  so  being  ownei's 
of  the  said  ship  or  vessel  as  aforesaid,  not  regarding  tlieir  duty  as  such  owners,  but 
neglecting  the  same,  and  contriving.  et<:-.,  did  not  nor  would  safely  or  securely  deliver 
the  same,  or  cause  the  same  to  be  delivered,  to  the  said  Messi-s.  Bazett,  Farquhar, 
Crawford  and  Company,  or  tO'  their  assigns  ;  but  on  the  contrary  thereof,  tlie  said 
Defendants  so  being  owners,  etc.  so  improperly  behaved  and  conducted  themselves, 
that  a  great  part  of  the  said  goods,  etc.  was  wholly  lost  to  [285]  the  said  Plaintiff's,  and 
the  residue  damaged.     The  Defendants  pleaded  the  general  issue — not  guilty. 

The  cause  was  tried  at  the  London  sittings  after  Hilary  Term  1820,  before  Lord 
Chief  Justice  Abbott,  and  it  being  admitted  that  the  case  depended  upon  the  question 
whether  the  Defendants  were  liable  to  tlie  Plaintiff's  as  carriers  of  the  goods,  and  the 
Chief  Justice  stating  it  as  his  opinion,  upon  the  facts  then  disclosed  that  as  there  wo;;  a 
charterparty,  of  which  the  Plaintiffs  had  notice,  there  was  no  contract  between  the 
parties,  nor  anything  upon  which  a  duty  could  arise,  the  Plaintiffs  submitted  to  be 
nonsuited.  A  rule  was  afterwards  obtained  to  set  aside  the  nonsuit,  when  it  was 
agreed  tO'  put  the  question  intO'  the  form  of  a.  case,  which  being  argued  in  Trinity 
Term  1821,  the  Court  ordered  a  new  trial  to  be  had,  that  the  bona  fides  of  the  trans- 
action might  be  inquired  into,  and  that  the  question  of  law  might  )>ei  put  upon  the 
record.  Tlie  cause  was  again  tried  at  the  sittings  after  Michaelmas  Term  1826, 
before  Lord  Tenterden  and  a.  special  jury,  and  a  special  verdict  was  found  on  the  first 
count  of  the  declaration  only,  the  juiy  being  discharged  from  giving  a  verdict  on  the 
other  counts. 

The  special  verdict  found,  that  on  the  11th  day  of  March  1817.  the  said  Plaintiff's 
shipped  on  board  the  said  ship  Benson,  near  Calcutta,  in  the  East  Indies,  then  riding 
at  anchor  in  the  river'  Hooghly,  twO'  thousand  one  hundred  and  seventy-one  bags  of 
sugar,  and  one  hundred  .and  ninety-one  chest®  of  indigo  ;  that  a  bill  of  lading  thereof 
was  signed  by  George  Bethani,  then  being  tlie  master  of  tlie  said  ship  under  the  cir- 
cumstances thereinafter  mentioned,  and  that  the  said  George  Bethani  received  the 
said  goods  on  board  the  said  ship,  to  be  carried  and  conveyed  according  to  the  said 
bill  of  lading  ;  that  before  and  at  tliat  time  the  [286]  Defendants  were  owners  of  the 
ship,  and  that  before  slie  sailed  to  tlie  East  Indies,  and  wliilst  they  were  such  owners, 
the  charterpai-ty  for  the  said  ship  of  the  7th  June  1816,  also  set  forth  by  them,  was 
e.xecuted  by  the  Defendant  Benson,  then  managing  owner  acting  on  be- 
half of  himself  and  the  other  part  owners  of  the  one  part,  and  the 
said  George  Betliam  of  the  other  part;  and  that  the  said  charterparty  iras  made  nn'l 
executed  bona  fide.  The  verdict  further  found  and  set  forth  a  memorandum,  signed 
and  agreed  to  on  the  25tli  day  of  July  1816,  by  Ben.son  and  George  Bethani  ;  and  that 
one  Samuel  Oviatt  went  as  agent  on  board  the  ship  under  the  charterpai-ty.  and 
can-ied  out  letters  of  introduction  from  Buckles,  Bagster,  and  Buchanan,  merchants 
in   London,  on  behalf  of  the  said  Defendants,  to  the  Plaintiffs,  by  whicli   he  was 
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directed  tx)  apply  to  tliem  in  case  of  necessity,  and  lie  did  apjily  t<j  them,  and  tliey 
acted  as  ;igeuts  at  Calcutta,  both  for  tlie  Defendants  and  Geoige  Bethaui,  as  therein- 
after mentioned ;  that  the  said  Samuel  Oviatt  acted  under  a  power  of  attorney,  exe- 
cuted by  Benson,  and  which  was  set  forth  in  the  verdict;  that  Oviatt  carried  out 
with  him  the  said  charterpa.rty,  and  communicated  it  to  the  Plaintilis  as  soon  tts  he 
arrived  at  Calcutta,  and  before  the  shipping  of  the  said  goods,  and  the  Plaintiii's 
read  the  charterparty,  and  received  a  copy  thereof,  and  that  for  the  freight  of  the 
sugar  and  iudigos  in  the  bill  of  lading  mentioned,  the  Plaiiitifis  drew  bills  upon 
certain  otlier  persons  payable  sixty  days  after  the  ship's  arrival  in  London,  to  the 
order  of  the  firm  of  Buckles,  Bagster,  and  Buchanan,  which  bills  they  delivered  to 
Oviatt,  to  be  remitted  to  them  pursuant  to  tlie  stipulations  in  tlie  charter[)arty,  and 
the  bills  were  so  remitted  ;  that  the  said  George  Bethani  employed  the  said  Plaintiffs 
as  his  agents  at  Calcutta,  who  acted  as  such,  and  [287]  collected  and  paid  over  to  him 
the  freight  of  the  goods  carried  in  the  ship  on  the  voyage  from  London  to  Calcutta, 
and  procured  freight  for  him  on  the  voyage  froiu  Calcutta  to*  London,  and  they  had  a 
comuiission  from  him  for  so  doing ;  that  tlie  said  ship  sailed  from  the  river  Hooghly  to 
London  with  the  sugar  and  indigo  oil  board,  but  that  tJiey  never  were  delivered  to 
the  said  Plaintiii's  or  their  assigns  pursuant  to  the  said  bill  of  lading,  but  that  part 
was  lost  and  the  rest  damaged. 

The  special  verdict  came  on  for  argument  before  the  Court  of  King's  Bench  iu 
Easter  Tenu  1628,  and  the  Court  gave  judgment  tor  the  Plaintiffs. 

A  'Writ  of  Error  w&s  thereupon  brought  by  the  Defendants  to  the  Court  of  Ex- 
chequer Chamber,  when  that  Court  unanimously  reversed  the  judgment  of  the  Court 
of  King's  Bench. 

Mr.  Serjeant  Taddy  for  the  Plaintiffs  in  Error:  The  judgment  of  tlie  Court  of 
Exchequer  Chamber  ought  to  be  revei-sed.  What  was  tlie  general  law  on  subjects  of 
this  nature?  The  principle  relied  on  by  the  Defendants  was,  that  there  was  no  privity 
of  contract  between  the  Plaintiff's  and  them.  The  answer  to  tliat  was,  that  the  law 
merchant  raised  a  privity  of  contract  by  force  of  the  relationship  between  tliein. 
Wherever  there  was  an  agreement  to  carry  goods,  tliere  must  be  a  consideration  for 
doing  so  ;  and  whoever  was  the  owner  O'f  the  vessel  was  necessarily  entitled  to  freight. 
It  was  asked,  on  tJie  other  side,  whether  it  w^ould  be  possible  for  the  Defendants  in 
Error  to  maintain  an  action  for-  freight,  and  it  was  said  that  if  the  Plaintiff's  could 
maintain  an  action  against  them  for  the  loss  of  the  goods,  they  must  be  able  to  main- 
tain an  action  against  tlie  Plaintiff's  for  the  freight  of  cariying  those  goods.  Tliat 
proposition,  however,  did  not  necessarily  follow  the  other.  The  rule  on  both  points 
[288]  was  thus  stated  by  Roccus,  in  his  work  De  Navibus  et  Naulo,  n.  27  :  "  Contra- 
lientes  cum  viagistro  navis  hahent  electionein  age.ndi,  vel  contra  inagistriini  vel  cunt^ra 
dominum  navis  in  solidtmi,  et  solutione  uniU'S  liheratiinalter,"  and  "  Dom/iniis  autein, 
navis  nAilIarn  hahet  act/ionem  cuntra  illos  qui  cum  magisti-o  contraxerunt,  sed  contra 
magistrum  per  ipsurii,  eleciuin."  This  was  a  proper  rule,  because  persons  who 
were  in  a  foreign  port,  wisliing  to  ship  goods  to  this  country,  were  often  necessarily 
ignorant  a.s  in  who  were  the  owners  of  the  ship  ;  but  if  they  came  to  know  after- 
wards, it  was  right  that  they  should  have  the  privilege  of  following  up  the  ownership 
wherever  it  should  be  found  to  be  vested.  The  owner's  remedy  was  against  the 
master  whom  he  had  selected  ;  that  was  a  clear  rule.  There  were  many  cases  in  which 
the  duties  of  a  party  and  his  rights  were  not  equivalent.  W^here  a  person  held  him- 
self out  as  a  partner  in  any  trading  company,  he  l>ecame  liable  to  all  the  world  as  a 
partner,  but  he  was  not  equally  able  tO'  maintain  an  action  agaiinst  those  to  whom  he 
thus  became  liable  ;  for  to  do  that,  he  must  prove  that  he  was  in  reality  a.  partner. 
That  was  the  case  of  KeU  v.  Nainhy,  (10  Barn,  and  Cres.  20.)  The  law  raised  a  con- 
sidei-ation  from  the  situation  of  tlie  master  of  tlie  vessel  on  one  side,  and  that  of  the 
owner  on  tlie  other.  There  was  no  difference  between  tlie  law  of  England  and  the 
general  common  law  of  Europe  in  that  respect.  Boson  v.  Sandford,  (.3  Levinz.  25S, 
and  2  Salk.  4.39,)  had  established,  that  the  owmers  of  a  ve.ssel  were  liable  on  the  contract 
(if  the  master,  on  two  gro^unds ;  first,  the  receipt  of  the  freight;  and  secondly,  the 
possession  of  the  vessel.  It  was  necessaiy  to  be  divested  O'f  the  right  of  ownership  in 
order  to  be  divested  of  responsibility.  In  like  manner  they  were  liable  if  they  had  a 
command  over  the  [289]  freight ;  so  tJiat  U>  save  themselves  from  resjionsibility,  they 
must  show  tsvo  things  :  tliat  ttiey  had  been  divested  of  the  possession,  so  as  to  cease 
to  be  considered  owners,  and  that  they  had  no  connexion  with  the  freight.     The  case 
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of  Boucher  v.  Lawson  (Gas.  Temp.  Hardw.  85  and  194)  was  a  strong  authority  on  this 
point.  There  tlie  master  did  not  account  to  die  owners  for  tlie  freight;  and  yet  it 
was  held  tliat  if  he  refused  to  deliver  the  goods  to  the  consignee,  an  action  for  non- 
delivei-j-  would  lie  against  the  owners  on  the  general  custom. 

The  charterparty  in  this  case  was  peculiar.  Freight  bills  were  in  the  first  instance 
delivered  to  the  owners'  agents:  tliat  showed  that  they  were  to  receive  the  freight; 
so  that  it  was  impossible  to  contend,  upon  that  ground,  tliat  there  was  no  privity  of 
contract  between  the  Plaintiffs  and  Defendants.  It  was  true  tliat  the  freight  was,  in 
the  first  instance,  to  be  put  into  the  hands  of  trustees ;  but  then  it  was  to  be  applied  by 
them  for  the  benefit  of  the  Defendants.  How  then  could  they  deny  their  interest  in 
it,  or  their  liability  on  account  of  tliat  interest?  The  Courts  of  King's  Bench  and 
Exchequer  Chamber  had  differed  in  opinion  on  this  case.  In  the  Court  of  Exchequer 
Chamber  it  was  supposed  that  the  charterparty  was  a  mere  security,  out  of  which  the 
owners  might  or  might  not  receive  payment  of  the  freight..  The  words  of  the  Judg- 
ment were,  (7  Bing.  210  ;  1  Tyrr.  8.'5 ;  1  Crom.  and  Jerv.  218)  "  As  to-  the  third  object 
tion,  the  charterparty  gives  the  owners  a.  security  upon  freight  bills  received  by  the 
freighter,  but  gives  them  no  direct  nor  immediate  interest  in  tlie  freight  earned." 
It  was  true  that  the  owners,  had  a  special  security  for  the  freight,  but  tliat  made  no 
dift'erence  in  the  case ;  for  at  the  same  time  they  had  a  general  interest  in  the  freight 
earned,  and  that  was  sufficient  to  constitute  a  liability  on  their  part.  The  [290] 
public  had  nothing  to  do  with  the  mode  in  which  the  owners  and  the  captain  settled 
tJieir  accounts  ;  if  the  owner  received  a  benefit  from  the  freight,  he  was  in  the  ordinai-y 
condition  of  owner.  A  shipper  of  goods  in  a  foreign  port  was  not  to  be  obliged  to 
exercise  his  judgment  on  the  particular  terms  of  a  charterparty  between  the  master 
and  the  owner.  The  possession  of  the  ship  wa*  the  next  ground  of  liability  of  the 
owner.  It  was  to  be  lamented  that  in  the  law  of  England  there  was  a  difference  in 
tlie  rule  relating  to  this  part  of  the  subject  from  the  law  of  other  countries.  The 
ijeneral  rule  of  marine  law  declared  that  he  that  was  the  owner  was  liable  for  tlie  acts 
of  the  master ;  but  here  the  Courts  departed  from  that  general  rule,  and  introduced 
confusion  into  the  subject,  from  their  wisJi  to  apply  the  rules  to  particular  cases. 
It  was  usual  here  for  the  owner  of  a  chartered  vessel  to  be  the  master,  and  in  that 
way  he  was  liable  in  a  double  character,  as  master  and  charterer.  It  was  clear  that  in 
this  ca.se  the  freighter  and  the  master  were  the  same  pei-son.  That  was  found  on  the 
face  of  the  special  verdict,  where  an  express  contract  for  wages  was  stated,  "  wages 
£10,  say  £10  per  month,  no  primage  or  privilege  of  tonnage  whatever."  It  was  said 
that  he  might  also  be  the  owner  :  and  it  was  then  asked  what  the  effect  of  that  would  be? 
Wliv,  this:  he  would  bind  himself  by  the  bill  of  lading,  and  the  shipper  would  lose 
one  of  his  two  securities.  Tlie  Defendants  here  claimed  the  benefit  of  ownership  ;  for 
100  tons  of  goods  were  to  be  carried  for  their  benefit.  Betham  undertook  to  navi- 
gate the  ship  on  these  conditions,  and  t.ike  it  into  his  service.  It  was  said  th.at  he  was 
the  ownei-  of  the  ship,  Isecause  he  had  taken  it  into  his  service ;  but  tliere  was  nothing 
here  equivalent  to  the  demise  of  the  ship  :  and  even  if  there  liad  been,  still  the  owner 
might  [291]  not  have  parted  with  all  his  privileges,  nor  released  himself  from  all 
his  liabilities.  The  case  of  C/iristih  v.  Leiris  (2  Brod.  and  Bing.  410)  showed  that  an 
owner,  who  had  not  parted  with  tlie  whole  possession  of  the  vessel,  retained  his  lien 
for  freight,  though  the  words  "  granted  and  to  freight  let  and  acceqited,  and  to  freight 
taken,"  were  insert.ed  in  the  charterparty.  In  cases,  however,  where  there  was  an 
actual  demise,  it  was  held  that  the  owners  still  retained  their  Hen  for  tlie  freight. 
The  cases  on  this  subject  were  all  collected  in  Abbott  on  Shipping,  book  i.  cha.p.  i.. 
where  those  of  Pm^hsli  v.  Crmrfnrd  and  James  v.  Jones,  the  latter  of  which  was  in  some 
measure  at  variance  with  the  former,  were  both  considered.  It  might  be  admitted, 
that  where  the  charterparty  was  so  executed  as  to  divest  tlie  owner  of  all  proprietor- 
ship for  the  time,  so  as  to  leave  him  no  agent  on  board  to  control  the  captain  or  to 
rec-eive  the  freight,  the  result  with  respect  to  his  lial>ility  would  be  changed.  In 
Mackenzie  v.  Eotre,  (2  Camp.  482.)  such  a  case  occurred  :  and  in  James  v.  Jones 
the  owner  did  not  receive  freight  at  all.  The  first  general  rule  of  the  common  law 
made  the  owner  liable  on  the  signing  of  the  bill  of  lading,  and  the  second  declared  that 
he  only  ceased  to  be  liable  if  he  was  divested  of  the  ownership,  or  of  his  interest  in  the 
receipt  of  the  freight. 

Mr.  Campbell  and  Mr.  V.  Richards,  for  tlie  Defendants  in  Error : — As  to  the  facts 
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of  tJiis  case,  notice  was  taken  that  the  I'hiiiitiflfs  were  informed  of  tlie  nature  of  the 
contract.  The  master  and  crew  were  apiiointed  by  the  absolute  owners,  who  tlius 
remained  in  possession  as  between  the  master  and  tliemselves.  An  action  for 
runnin<!:  down  might  therefore  have  been  brought  in  the  name  of  the  absolute 
owners,  but  that  did  not  make  them  liable  to  the  shipper  of  goods,  for  [292]  they  did 
not  receive  the  freight.  The  master  paid  tliem  for  the  hire  of  the  ship,  and  he  wjis 
entitled  to  the  freight.  That  was  the  case  of  Christie  v.  Lewis  [2  Br.  and  B.  410]. 
This  was,  in  fact,  an  action  on  the  contract,  and  it  made  no  real  difference  whetlier 
it  was  laid  in  the  form  of  tort  or  of  assumpsit.  Both  were  actions  on  tlie  case.  One 
arose  on  a  promise,  the  other  on  a  duty ;  but  the  duty  itself  only  arose  upon  a  contract. 
The  action  was  not  framed  on  the  custom  of  the  realm.  In  the  case  of  MarzetU  v. 
Williams^  1  Barn,  and  Adol.  415,  the  Court  of  King's  Bench  held  tliat  where  a  con- 
tract was  the  foundation  of  an  action,  it  made  no  difference,  as  to  the  rights  and 
liabilities  of  the  parties,  whether  the  declaration  was  framed  in  tort  or  in  assumpsit. 
The  Plaintiffs  here  were  consequently  in  the  same  situation  as  if  they  had  declared, 
that  in  consideration  of  receiving  freight,  the  Defendants  had  undertaken  to  carry 
the  goods.  That  being  an  action  of  contract,  tlie  question  would  have  Ijeen,  wiio 
were  the  contracting  parties.  On  that  question,  the  Plaintiff's  must  have  been  out  of 
court.  The  Court  of  King's  Bench  had  recognized  the  general  pi'inciple,  that  where 
there  was  a  charterparty,  the  freighter  was  pro  hoc  vice  owner,  but  they  took  a 
distinction  between  a  common  charterparty  and  the  present.  It  was,  however, 
broadly  stated,  on  tlie  other  side,  that  the  owner  was  not  divested  of  his  liability 
unless  lie  parted  with  his  interest  in  the  sJiip.  But  a  charterparty  in  the  common 
form  was  one  where  tlie  absolute  owner  gave  up  his  ship  to  ajiother  person  for  the 
use  of  that  other.  That  relieved  him  from  responsibility  as  against  all  pereons 
who  knew  of  the  contract.  The  Plaintiff's  here  knew  of  it :  they  contracted  witli  the 
freighter,  and  not  with  the  absolute  owner.  His  situation  would  be  the  same  whether 
the  ship  was  in  ballast,  or  whether  she  had  a  [293]  full  cargo.  It  was  the  same  as 
with  a  lease  and  sub-lease.  The  lessee  might  sublet,  but  the  absolute  landlord 
had  no  benefit,  and  suff'ered  no  loss  from  that;  and  it  was  tlie  sa.me  with  the  shipper 
of  goods  and  the  absolute  owner.  If  freight  was  payable,  the  freighter  alone  was 
liable,  for  it  was  he  who  made  the  promises,  and  he  ought  to'  be  responsible  if  they 
were  broken.  It  made  no  difference  that  Betliam  was  both  the  freighter  and  the 
master.  The  general  rule  wa.s,  that  where  there  was  a.  charterparty,  tlie  freigiiter 
was  the  carrier  of  the  goods.  The  case  of  Boucher  v.  Laivson  [Ca.  F.  Hard.  85,  194] 
did  not  aid  the  argument  on  the  other  side,  for,  in  the  first  place,  the  declaration 
there  was  defective  in  not  properly  stating  the  custom  of  the  realm,  but  merely 
alleging  the  duty  of  the  Defendant ;  and  in  the  next,  it  was  the  common  case  of  a 
ship  sold  for  the  account  of  the  absolute  owners,  the  master  receiving  freight  instead 
of  wages.  There  were  two  cases  that  expressly  determined,  that  where  there  was 
a  charterparty,  the  absolute  owners  were  exempt.  They  were  the  cases  of  Jamex 
V.  Joiies,  and  Mackenzie  v.  Rowe,  (Abbott  on  Shipping,  20  and  21,  5  edit.)  Parish 
V.  Craii'ford  was  by  these  cases  declared  not  to  be  law.  The  liberty  resei^ved  to 
tlie  owners  to  ship  100  tons  of  goods  for  tlieir  owii  benefit  was  a  strong  circumstance 
to  show  that  Betham  was  the  owner  pro  hoc  vice,  for  without  that  reser\'ation  they 
would  not  have  been  entitled  tO'  ship  a  single  bale  of  goods.  The  profit  or  loss  of 
the  voyage  was  to  be  borne  by  Betham  alone,  and  the  owners  only  had  a  lien  as 
against  the  freighter  tO'  recover  the  freight.  It  was  true  that  the  word  "  demise  " 
was  not  in  this  charterparty,  but  Lord  Chief  Justice  Tindal  had  said,  in  the  judg- 
ment in  the  Exchequer  Chamber,  that  "  even  in  a  lease  of  lands  no  such  words  were 
absolutely  necessary."  Whatever  showed  the  intention  of  [294]  a  party  to  give  to 
another  the  use  of  the  profits  would  amount  to  a,  demise.  In  this  case  Betham  was 
described  as  the  freighter  of  the  said  ship,  and  then  came  the  reservation,  that  it 
was  to  l>e-  in  tlie  service  of  Betham  till  it  returned  to  London.  In  the  ca,se  of 
Vallejo  V.  Wheeler  [1  Cowp.  482],  it  was  held  that  a  deviation  committed  by  the 
master,  with  the  knowledge  of  the  absolute  owner,  was  an  act  of  barratry  with 
respect  to  a  third  person  who  had  hired  the  ship  by  a  charterparty,  and  was  therefore 
considered  the  owner  for  the  particular  voyage.  There  was  an  agreement  for  jiay- 
ment  to  the  owners  for  the  hire  of  the  ship  O'f  a  fixed  and  certain  recom])eiise,  wliich 
was  not  to  be  affected  by  the  loss  of  the  ship.     The  freight  bills  were  for  tiiat  reason 
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only  to  be  considered  as  securities.  If  the  freiglit  bills  fell  short  of  tlie  sum  due 
for  the  hire  of  the  ship,  the  freighter  was  to  maJse  up  the  diti'erence ;  if  tliey  exceeded 
it,  he  was  to  be  entitled  to  tlie  surplus.  The  circumstance  of  Oviatt  going  with 
the  ship  made  no  alteration  in  the  character  of  Betham  as  freigliter,  for  the  charter- 
party  could  not  be  put  an  end  to  by  Oviatt,  he  could  only  displace  Bethaui  as  captain, 
if  Betlia.m  ixcted  improperly  in  that  character.  His  removal  would  not  exonerate 
liim  from  paying  for  the  hire  of  the  vessel,  nor  the  party  who  contracted  with  him 
from  paying  him  tlie  freight.  The  case  which  had  been  put  relating  to  partnerships, 
was  a.  case  where  there  had  been  c-oncealment  of  the  facts,  for  if  the  fatts  were  known 
to  botli  parties,  there  must  be  a  reciprocity  of  action.  There  was  nothing,  even  in 
the  declaration  itself,  to  distinguish  this  case  from  tliat  of  a.  common  charterparty, 
for  in  the  declaration  it  was  alleged,  that  the  Pla.intilis  caused  goods  "  to  be  loaded 
O'n  board  the  ship  for  a  oei'tain  freight,  payable  by  bills  in  that  behalf."  That  was 
the  foundation  of  the  supposed  [295]  dutj'.  For  that  duty  there  must  be  a  con- 
sideration, and  the  consideration  on  the  general  demurrer  would  appear  to  be  these 
freight  bills,  which,  instead  of  being  payable  tO'  the  owners,  would,  at  the  trial,  be 
proved  to  be  payable  to  Bethaui,  on  whom  alone  the  duty  attached,  and  who  alone 
was  responsible  for  the  breach  of  it. 

Mr.  Sergeant  Taddy,  in  reply:  Dewell  v.  Moxon,  (1  Taunt.  391.)  showed  that  the 
Defendants  here  could  maintain  an  action  against  the  shippers  for  the  freight, 
but  even  if  tliey  could  not,  still  they  would  be  liable.  Charterparties  were  not 
always  in  the  same  form,  but  at  all  times  it  would  appear  that,  as  between  the 
shippers  of  goods  and  the  owners,  the  latter  were  held  liable,  as  being  in  possession  of 
the  ship  ;  Seville  v.  Camjnon,  2  B.  and  A.  503.  It  was  said  that  Oviatt's  duty  was 
only  applicable  to  the  rights  which  Bethain  derived  as  captain,  but  what  the  Plaintiffs 
laid  stress  on  was  his  being  there  at  all,  and  receiving  the  freight  bills  on  behalf 
of  the  owners.  These  bills  were  more  than  a  mere  security;  but  even  if  they  were 
not,  that  alone  would  be  sufficient  to  make  the  owners  liable".  If  they  could  be  con- 
nected with  the  receipt  of  freight,  or  the  possession  of  the  vessel,  the  question  was 
entire,  and  they  were  responsible  to  tlie  shippei*  of  goods.  The  pleadings  were 
immaterial  if  the  facts  were  as  they  were  in  favour  of  the  Plaintiffs. 

Lord  Tenterden,  who  sat  as  Deputy  Speaker,  said,  that  the  question  depended 
on  the  construction  of  the  charterijarty,  and  he  should  wish  for  time  to  frame  ques- 
tions tO'  be  put  before  the  Judges  tor  their  opinion. 

Thecase  stood  over  until  the  11th  of  July,  when  Judgment  was  moved  as  follows:  — 

[296]  Lord  Tenterden  :  My  Lords,  there  is  a  case  of  Colvin  and  others  against  New- 
berry and  another,  very  lately  argued  before  your  Lordships,  and  in  the  absence  of  my 
noble  and  learned  friend,  who-  has  just  left  the  House,  it  falls  to  my  lot  to  supply 
his  place  on  the  woolsack.  The  case  was  argued  before  several  of  the  Judges,  and 
I  have  had  an  opportunity  of  collecting  from  them  their  opinions,  and  it  did  not 
appear  to  me  to  be  necessary  to  put  to  them  any  formal  question,  they  being  all 
of  opinion  that  the  judgment  from  which  the  Writ  of  Error  is  brought  to  this  House, 
namely,  the  Judgment  of  the  Court  of  Exchequer  Chambei-,  sliould  be  affirmed.  The 
Judges  of  that  Court  reversed  the  judgment  which  had  been  given  in  the  Court  of 
King's  Bench.  At  the  time  it  was  given,  I  was  present  in  the  situation  which  I  now 
have  tlie  honour  to  fill,  and  among  tlie  Judges  who  were  present  at  the  argument  in 
this  House  was  one  of  the  learned  Judges,  I  mean  my  learned  brother  Baron  Bayley, 
who  was  a  Judge  of  the  Court  of  King's  Bench  at  the  time  this  case  was  decided 
there,  and  he,  upon  reflection,  has  changed  his  opinion,  and  is  one  of  the  Judges 
upon  whose  unanimous  opinion  I  shall  take  the  liberty  to  move  your  Lordships 
to  affirm  the  judgment  of  the  Court  of  Exchequer  Chamber.  Some  other  of  tlie 
learned  Judges,  who  were  present  on  that  occasion,  had  not  been  members  of  either 
of  the  Courts  at  the  time  the  case  was  argued.  The  matter,  therefore,  to  them  was 
new.  Having  stated  shortly  to  your  LordsJiips  the  manner  in  which  the  case  pro- 
ceeded, I  shall,  with  your  Lordships'  permission,  direct  your  attention  to  the  point 
in  dispute,  what  the  case  really  was.  and  upon  what  grounds  the  judgment  of  the 
Court  below  should  be  affirmed.  My  Lords,  it  was  the  case  of  an  action  brought  by 
the  present  [297]  Plaintiffs  in  Error,  against  tlie  Defendants,  as  the  owners  of  a 
ship  called  the  Benson.  The  action  was  upon  a  biU  of  lading  of  goods  shipped  on 
Ixiard  that  ship  at  Calcutta,  for  which  a  ]>erson  ol  the  name  of  Betham,  who  was  then 
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miisfcer  ol  tJint  ship,  had  signed  the  bill  of  hiding  for  the  right  delivery  of  the  goods 
in  London  ;  but  the  goods  were  not  delivered.  Two  projiositions  of  law  ure  clear, 
as  applicable  to  a  case  like  this  :  the  first  is,  tliat  in  the  common  case  of  goods  shiitped 
on  board  a  vessel  belonging  to  a  person,  of  which  the  shipment  is  acknowledged  by 
a  bill  of  lading  signed  by  tlie  master,  if  the  goods  are  not  delivered,  the  shipper  has 
a  right  to  maintain  an  action  against  the  owner  of  the  ship  ;  the  other,  which  is 
equally  clear,  is  this,  that  if  the  person  in  whom  the  absolute;  property  of  the  ship 
is  vested  charters  tliat  ship  to  another  for  a.  particular  voyage,  although  the  absolute 
owner  provides  the  master,  crew,  provisions  and  every  thing  else,  and  is  to  receive 
from  the  charterer  of  the  ship  a  certain  sum  of  money  for  the  use  and  liire  of  the 
ship,  an  action  can  be  brought  only  against  tiie  person  to  whom  the  absolute  owner 
has  chartered  the  ship,  and  who  is  considered  the  owner  /wo  tempore,  during  the 
voyage  for  which  the  shij)  is  chartered.  It  cannot  be  maintained  against  the  person 
who  has  let  out  the  ship  on  charter,  namely,  the  absolute  owner.  Those  two  proposi- 
tions being  clear,  the  question  is,  wdiether  the  instrument,  to  which  I  aan  about  to 
direct  your  Lordships'  attention,  is  to  be  considered  as  a.  charter  of  the  ship  to 
Betliam,  who  went  out  as  master,  or  wlietlier  the  true  legal  effect  of  the  instrument 
is  only  this,  tliat  the  owners  of  the  ship,  the  Defendants,  consented  to  allow  Betham 
to  go  out  as  master  of  the  ship,  and  to-  receive  from  liim  a  certain  sum,  and  to  allow 
him  tO'  take  all  the  profits?  A  contract  of  that  kind  [298]  certainly  can  be  made 
between  the  owner  of  the  ship  and  the  master,  but  it  would  be  open,  if  there  were 
nothing  more  in  the  case,  toi  very  great  objection,  because  it  would  afford  an  oppoi'- 
tunity  to  tlie  owners  of  the  vessel,  in  a  great  many  cases,  to  relieve  tliemselves  from 
the  responsibility  which  attaches  upon  their  character  as  owners,  and  leave  the 
shipper  of  the  goods  to  his  remedy  against  the  master  alone,  who,  in  many  cases,  is 
a  person  by  no  means  sufficient  to  answer  the  demand  which  might  be  made  upon  him 
in  case  of  loss  or  injuiy  done.  Now  the  instrument  in  question  is  one  of  a  very 
peculiar  character,  and  I  will  presently  direct  your  Lordships'  attention  to  such 
parts  of  it  as  appear  to  be  material.  The  instrument  is  a  contract  wade  between 
the  owners  of  the  ship,  tlie  persons  whoui  I  have  mentioned,  a.nd  Mr.  Betham,  and 
it  liegins  by  alleging  that  the  owners  of  the  ship  agree  to'  appoint,  and  do'  by  this 
instrument  appoint  him  the  commander  of  the  ship,  subject  to  the  condition  therein 
mentioned,  which  is,  that  in  case  of  his  misconduct  in  the  character  of  master,  the 
person  whom  they  have  a  right  to  send  out  tO'  represent  them  shall  have  the  power 
of  dismissing  him  from  tlie  command.  Now,  if  this  instrument  had  contained 
nothing  more  the  case  would  be  one  of  the  kind  which  I  have  first  mentioned  to 
your  Lordships,  but  it  contains  a  great  deal  more,  for  it  then  goes  on  to  state  that 
Mr.  Betham,  the  master,  shall  be  allowed  and  permitted  to  take  on  lx)ard  the  shi]) 
all  such  goods  as  he  may  tliink  proper,  and  proceed  tlierewith  to  Calcutta  in  the  East 
Indies,  there  to  unload  and  reload  the  ship,  and  to  return  thence  to  the  port  of 
London  ;  and  upon  her  arrival  tliere,  and  final  discharge  of  her  cargo,  the  intended 
voyage  and  sei^vice  are  to  end.  The  owner  further  agrees  that  the  ship  shall  be, 
before  her  departure,  furnished  with  [299]  proper  water  casks,  and  provisions, 
and  every  thing  of  that  kind  ;  and  he  agrees  also  to  provide  the  ship  with  coals  and 
wood  for  cooking  and  dressing  the  passengers'  provisions,  for  which  the  freighter 
is  to  pay  tlie  owner.  The  ]ierson  who  is,  in  the  first  instance,  called  the  master  of 
the  ship,  is  now  called  the  freighter,  the  term  freighter  applying  to  a  person  who 
takes  tlie  ship  under  a  charter.  The  owner  then  stipulates  tliat  Betham  shall  pay 
him,  the  owner,  freight  for  the  use  or  hire  of  the  ship,  at  a  certain  rate'  per  ton  here 
specified  ;  and  it  is  agreed  that  tliat  shall  not  be  paid  until  the  ship's  return  into  the 
port  of  London.  Then  he  further  agrees  that  tlie  bills  that  may  be  diawn  in  Cal- 
cutta, in  part  payment  of  tlie  freight  of  the  goods  that  may  be  laid  in  tliere,  shall 
be  sent  over  to  certain  jiersons  in  this  kingdom,  who-  are  to  be  trustees,  and  \\\\cy  are 
to  appl}'  the  proceeds  of  those  bills  towards  the  payment  to^  the  owner  of  the  balance 
of  freight  which  may  be  due  to  him.  There  is  also  another  provision.  The  ship 
being,  in  tlie  fii-st  instance,  intended  to  go  from,  London  to  Calcutta,  there  is  a 
provision  that  the  freighter  shall  have  the  liberty  and  privilege  of  employing  the 
ship  in  the  East  Indies,  for  any  intermediate  voyage  he  may  think  fit,  paying  a  certain 
sum.  Then  comes  the  proviso  tO'  which  I  have  already  adverted,  namely,  that  if  he 
misconducts  himself  as  master,  tlie  agent  for  the  owner,  who'  is  on  board  the  ship. 
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shall  appoint  another  commander,  without  any  injury  to  the  rights  of  the  owner 
upon  the  charter.  That  being  the  character  of  the  instrument,  tlie  special  verdict 
also  sets  out  a  memorandum  of  an  agreement  that  was  made  between  tlie  owner 
and  the  same  pei-son,  which  specifies  the  sum  he  was  to  receive  as  wages,  he  having 
been  previously  appointed  as  master.  The  special  verdict  then  proceeds  to  state 
tlie  power  of  attorney,  [300]  which  was  given  to  a  person  who  went  as  agent  in  the 
ship,  upon  the  particulars  of  which  it  does  not  appear  that  any  thing  turns:  it 
is  therefore  unnecessary  for  me  to  draw  your  Lordships'  attention  to  it.  Then 
the  jury  find  as  a  fact,  that  this  instrument  was  made  botm  fide,  by  which  I  under- 
stand them  to  mean,  tliat  the  contract  was  really  such  as  it  purported  and  professed 
to  be,  that  is,  that  it  was  a  letting  of  the  ship  to  the  ma.ster  for  the  voyage  mentioned  ; 
and  tliey  further  find,  tliat  tlie  person  who  went  out  as  agent  on  behalf  of  the  owner 
carried  witli  him  the  charterparty,  and  communicated  it  to  the  Plaintiffs,  who  were 
the  shippei^s  of  the  goods.  As  soon  as  he  arrived  at  Calcutta,  he  communicated  to 
them  the  nature  of  the  charterparty.  They  had  already  received  a  copy  of  it ;  so  that 
they  knew,  before  the  ship  arrived,  the  state  in  which  tlie  ship  had  come  out,  and 
were  acquainted  with  the  contract  made  between  the  Defendants  as  owners  of  the 
ship,  and  Betham  as  the  master.  Now,  the  Court  of  KiiUg's  Bench  were  of  opinion 
that  tliis  instrument  was  nothing  more  than  a  contract  between  the  owners  of  the 
ship  and  the  master,  the  owners  agreeing  on  their  part,  if  he  would  pay  a  certain 
sum  to  them,  that  he  should  have  for  his  own  use  all  tlie  profits  over  and  above  tliat 
sum  ;  but,  on  the  other  hand,  when  the  case  canie  before  the  Court  of  Exchequer 
Chamber,  it  was  argued  more  at  lengtli,  and  more  elaborate  judgments  given,  than 
in  the  Court  of  King's  Bench;  and  that  Court'  was  of  opinion  that  this  instrument, 
although  it  did  not  contain  in  terms  any  words  by  wliich  the  owners  let  or  chartered 
the  sliip  out  to  Betham,  still  it  was  in  effect,  and  in  point  of  law,  and  in  legal  effect, 
a  letting  of  the  ship  to  him  for  that  voyage,  and  he  was  therefore  in  the  situation 
of  the  person  whom  I  mentioned  to  your  Lordships  in  the  second  proposition  ;  [301] 
namely,  that  he  was  to  all  intents  and  purposes  the  charterer  of  the  ship,  and  con- 
sequently that  any  contract  made  with  him  for  shipping  goods  may  be  considered 
as  a  contract  made  with  him  as  the  owner  /wo  tempore  of  the  ship,  and  could  not  be 
considered  as  a  contract  made  by  the  Plaintiffs  with  the  Defendants,  against  whom 
the  action  was  brought,  I  have  already  intimated  to  your  Lordships  that  in  this 
opinion  of  the  Court  of  Exchequer  Chamber,  and  in  tlie  reasons  given  by  that  Court 
upon  the  subject,  all  the  Judges  who  were  here  upon  tlie  argument  eoncun-ed. 

For  myself,  I  should  say  I  am  inclined  to  think  that  the  judgment  of  the  Court 
of  Exchequer  Chamber  is  right ;  and  I  shall  have  no  hesitation  on  this  occasion. 
and  I  hope  I  never  shall  have  any  hesitation,  in  acknowledging  any  error  which  I 
may  have  committed  in  the  seat  of  justice,  and  in  endeavouring,  as  far  as  I  can, 
to  correct  that  error.  I  shall  tlierefore  advise  your  Lordships  tO'  confinn  tlie  judg- 
ment of  the  Court  of  Exchequer  Chamber,  and  reverse  the  judgment  which  I  myself, 
together  with  the  otlier  Judges  of  the  Court  of  King's  Bench,  have  given  in  this  case, 
thinking  as  I  do,  tliat,  upon  the  whole,  that  is  the  soundest  judgment,  and  knowing, 
as  I  have  already  mentioned,  that  that  is  the  opinion  of  almost  every  Judge  in  West- 
minster Hail. 

Judgment  of  the  Exchequer  Chamber  affirmed. 


[303]  APPEAL 

From  the  Coukt  of  Chancery. 

JOHN  JOSEPH  DILLON,  ¥.%^.— Appellant :   Sir  WILLIAM  PARKER,  Bart.,— 

Respondent. 

[Mews'  Dig.  i.  351,  354;  v.  1545,  1546:  S.C.  7  Bli.  N.S.  325:   and  in  Ch.  1  Swan. 
359.     See  Douglas  v.  Douglas,  1871,  L.R.  12  Eq.  637.] 

In  order  to  raise  a  case  of  election  on  a  testamentary  instrument,  the  intention 
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of  the  testator  must  clearly  impose  an  obligation  to  elect  ;  and  in  order  to 
hold  a  party  to  have  made  election,  his  acts  must  be  conformable  to  the 
instrument  imposing  the  obligation  to  elect,  and  not  adverse  thereto. 

Where  parties  may  elect  between  two  titles,  eitiier  as  tenants  for  life  or  tenants 
in  fee-simple,  and  continue  in  possession  for  near  forty-four  years  executing 
in  the  mean  time  various  deeds,  reciting  that  they  took  under  the  former 
title;  Held,  that  they  have  elected  to  take  under  that  title,  and  their  heir- 
atrlaw  is  precluded  from  claiming  the  fee  under  tlie  latter. 

Semhle,  the  House  of  Lords  will,  under  peculiar  circumstances,  hear  two  counsel 
for  a  Respondent,  although  to  hear  but  one  on  each  side  may  be  part  of  the 
order  made  on  advancing  the  Appeal,  on  the  petition  of  the  Appellant. 

[304]  Semhle  also,  that  although  it  is  usual,  according  to  the  orders  of  the  House, 
to  insert  in  the  printed  cases  all  the  documents  that  are  to  be  relied  on,  ex- 
cept the  parties,  to  save  expense,  come  to  an  understanding  to  refer  only  to 
some,  yet  the  House  will  hear  the  documents  so  referred  to  read  at  length  at 
the  table  of  the  House  or  by  counsel  at  the  bar  ;  the  opposite  counsel  being  at 
liberty  to  examine  and  observe  upon  them. 

The  suit,  in  which  this  appeal  originated,  was  instituted  in  1814.  The  state- 
ments in  the  Appellant's  several  bills,  and  the  Respondent's  answers,  together  with 
the  judgment  and  decree  pronounced  by  the  Master  of  the  Rolls,  are  already  reported 
(1  Swanst.  359).  That  decree  was  affirmed  upon  appeal  to  the  Lord  Chancellor,  by 
an  order  made  on  the  ith  of  May  1822  (Jacob,  505). 

The  Appellant  appealed  from  that  decision  to  this  House,  and  was  heard  in 
support  of  his  appeal  in  1830,  but  being  seized  with  sudden  indisposition  before  he 
concluded  his  arguments,  the  further  hearing  was  postponed.  He  next  petitioned  to 
be  heard  by  counsel,  and  his  petition  having  been  granted,  the  case  now  came  on  for 
hearing.  Lord  Lyndhurst,  before  whom,  as  Lord  Chancellor,  it  had  been  partly 
argued  in  1830,  presiding  for  the  Lord  Chancellor. 

Sir  Edward  Sugden,  for  the  Appellant:  The  power  of  devising  the  estates  which 
were  the  subject  of  the  settlement  in  1741,  and  are  now  claimed  by  the  Appellant, 
was  derived  from  an  agreement  entered  into  in  1766,  between  Sir  Henry  John 
Parker  and  John  Parker,  his  son.  The  Respondent,  admitting  that  agreement,  says, 
there  was  contained  in  it  a  proviso  for  making  it  [305]  void,  in  the  event  of  the  death 
of  Jolm  Parker  in  the  lifetime  of  Sir  Henry  John  Parker.  Such  a  proviso  is  un- 
reasonable and  inconsistent  with  the  acts  of  ownership  exercised  by  the  son  over  all 
this  property.  The  son  was  in  actual  possession  of  the  estates  from  that  time,  and 
expended  considerable  sums  of  money,  both  on  the  house  in  Salisbury-court  and  on 
tlie  mansion  at  Talton,  where  he  resided.  The  dominion  exercised  by  him  over  the 
house  in  Salisbui-y-court  fully  entitles  your  Lordships  to  presume  an  unconditional 
conveyance,  from  the  father,  of  the  whole  interest  in  that  house.  The  son,  in  the 
year  1768,  constituted  Mr.  Stephens  his  attorney  and  agent,  "to  view  and  survey" 
(in  the  words  of  the  power  of  attorney)  ''  7ny  messuage  or  tenement  situate  in 
Salisbury-court,  Fleet-street,  etc.  :  and  also  for  7ne  and  in  my  name  to  receive  and 
take  all  the  rents,  etc.  of  my  said  messuage,  etc.  ;  and  upon  payment  of  the  said  rents, 
etc.  for  me  and  in  my  name,  the  monies  so  by  him  received  to-  pay  over  unto  me,  my 
executors  or  administrators."  This  power  of  attorney  was  drawn  by  Mr.  Hunt. 
the  solicitor  of  Sir  Henry  John  Parker,  by  direction  of  Sir  Henry,  as  appears  from 
a  letter  found  among  the  papers  of  Mr.  Hunt,  in  which  Sir  Henry  John  Parker  says. 
'■  You  will  fill  up  a  proper  authority  for  Mr.  Stephens  to  act  for  Mr.  Parker,  in 
regard  to  the  house  in  Salisbury-court."  An  agreement  for  a  lease  of  the  house  in 
Salisburv-court,  entered  into  by  John  Parker,  could  not  have  any  validity,  brt  on 
tlie  presumption  that  there  had  been  a  previous  conveyance  of  the  whole  interest  in  it 
from  the  father  to  him.  A  jury  would,  upon  those  facts  in  evidence,  presume  a 
conveyance.  Your  Lordships,  therefore,  cannot  come  to  any  other  conclusion  than 
that  the  son  was  seized  in  fee  of  the  Salisbury-court  estate,  and  that  it  passed  by  his 
will  to  his  sisters,  [306]  Margaret  and  Ann  Parker,  in  fee.  In  that  will,  after  giving 
his  father  a  life  interest  in  all  his  freehold  and  leasehold  estates,  and  after  disposing 
of  the  remainder  of  the  estates,  derived  from  his  grandfather  Page,  to  his  sisters 
of  the  whole  blood,  he  says,  "  Also  I  give  and  devise  the  manor  and  capital  nessuage, 
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called  Talton,  with  the  estates  thereto  belonging  ;  the  farm  called  Tredington  Farm 
and  Knowland's  Farm,  in  the  parish  of  Tredington,  and  all  other  my  manors  and 
estates  iu  Worcestershire  and  Warwickshire,  my  house  in  Salisbury-court,  Fleet- 
street,  London,  the  other  moiety  of  my  estates  at  Hatch,  and  all  other  estates  what- 
soever and  wheresoever  which  descended  or  came  to  me,  or  which  shall  descend  or 
come  to  me  from  my  fatlier,  unto  my  two  sisters,  Margaret  and  Ann  Parker,  their 
lieirs,  executors,  administrators  and  assigns  for  ever,  as  tenants  in  common."  After 
Ijequeathing  some  pecuniary  legacies,  he  gives  all  the  residue  of  his  personal  estate  to 
his  father,  and  appointed  him  executor  of  his  will,  if  he  should  be  living  at  the  time 
of  his  own  decease.  By  a  codicil  to  this  will,  conhrming  all  the  benefits  given  thereby 
to  his  father,  he  devises  to  him  his  newly-purchased  estate,  and  directs  the  cancelling 
of  a  bond  for  £1000,  due  from  bis  father.  It  is  impossible,  in  looking  at  the  will,  to 
say  it  was  not  an  absolute  devise  of  the  whole  of  the  estates  named  in  it. 

The  next  point  is,  as  to  whether  a  case  of  election  arose  on  this  will  and  codicil. 
Looking  to  the  rental  of  the  estates,  your  Lordships  may  see  that  it  was  the  interest 
of  Sir  Henry  John  Parker  to  make  an  election  under  tliis  will.  The  settled  estates^ 
now  claimed  by  the  Appellant,  as  the  heir  of  Ann  Parker,  and  under  the  will  of  John 
Parker,  consisted  of  the  house  in  Salisbury-court,  let  for  £100  a  year;  the  Talton 
estate,  [307]  bringing  an  income  of  about  £150  a  year  ;  and  the  Tredington  lease- 
hold premises,  worth  £100  a  year.  Sir  Henry  John  Parker,  if  he  elected  to  confirm 
the  devise  of  these  in  his  son's  will,  still  remained,  under  that  will,  entitled  to  the 
enjoyment  of  them  during  his  lite,  relinquishing  to  his  daughters  the  power  of  further 
disposing  of  them.  What  were  the  benefits  offered  to  .Sir  Henry's  acceptance,  on 
the  other  hand,  by  tlie  will  and  codicil?  He  got  the  newly-purchased  estate  in  fee, 
wliich  was  afterwards  sold  for  £1350.  He  took  a  lite  interest  in  the  estates  of  Hatch 
and  Shorter's-court,  which  had  undoubtedly  belonged  to  the  son,  under  the  will  of 
his  grandfatlier,  and  were  worth  £660  a  year.  These  devises,  togetlier  with  the 
residue  of  the  son's  personal  estate,  which  was  of  considerable  amount,  offered  to 
Sir  Henry  John  Parker  immediate  relief  from  the  difficulties  which  were  then  pres.s- 
ing  on  him.  It  was,  therefore,  the  interest  of  Sir  Henry  John  Parker  to  take  under 
the  son's  will,  and  he  did  make  an  election,  by  taking  all  these  benefits  under  it.  If, 
then,  it  has  Iseen  shown  that  a  question  of  election  was  raised  on  the  son's  will,  and 
that  the  father  elected  to  take  under  it,  (and  that  he  made  such  election  is  proved  by 
various  undeniable  acts  of  ownership),  the  estates  now  claimed  must  have  passed 
to  Margaret  and  Ann  Parker,  and  to  the  Ajjpellant,  as  heir  of  the  latter,  by  the 
lapse  of  her  devise  of  them  to  Harry  Parker. 

But  it  is  alleged  that  there  is  another  question  of  election  raised  on  the  will  of 
Sir  H.  J.  Parker.  Now  circumstances  in  which  an  election  arises  are  as  if  A.  by  will 
gave  his  estate  to  B.,  and  gave  to  another  an  estate  which  belonged  to  B..  then  B. 
has  a  choice  whether  he  will  take  A.'s  estate  or  keep  his  own  :  he  cannot  take  under 
the  will  and  retain  his  own  estate  in  opposition  to  it.  But  there  cannot  be  a  ease  of 
election  [308]  where  a  testator  gave  to  a  person  an  estate,  or  part  of  an  estate,  which 
belonged  to  that  person.  This  was  the  case  with  respect  to  the  life  interest  given  by 
Sir  H.  J.  Parker  to  Margaret  and  Ann  Parker,  to-  whom  tliey  had  belonged  in  fee 
under  the  will  of  their  brother.  No  matter  what  acts  they  have  done,  tlie  fee  re- 
mained in  them  until  they  had  actually  divested  it  out  of  themselves.  They  sold 
or  mortgaged  tlieir  own  estates  to  pay  their  fatlier's  debts:  there  is  no  election  in 
that.  They  took  no  benefit  under  his  wiU  ;  and  such  was  tlie  state  of  his  affairs  at 
the  time  of  his  death,  and  long  before,  that  upon  the  sound  construction  of  his  will 
no  case  of  election  was  raised  as  against  the  daughters.  They  neither  relinquished, 
nor  bound  themselves  by  any  act  of  theirs  to  relinquish,  their  right  to  the  estates  in 
question.  On  the  contrary,  Ann  Parker,  by  her  will,  made  with  the  privity  of  the 
Respondent,  and  without  objection  on  his  jjart,  expressly  asserted  her  right  to  them 
in  fee.  Upon  the  whole,  tlierefore,  it  is  submitted,  that  the  decree  of  the  Court  below 
ouo-ht  to  be  reversed,  and  the  Appellant  declared  entitled  to  these  estates. 

The  Attorney-General,  for  the  Respondent :  The  will  of  John  Parker  contained 
no  words  descriptive  of  his  title  to  those  estates.  There  was  no  authority  for  tlioee 
devises,  adverse  to  the  rights  of  Sir  Henry  John  Parker,  and  no  case  of  election  could 
arise  as  against  him  on  this  general  devise.  We  have  the  opinion  of  Sir  Thomas 
Plunior,  at  the  RoUs  (1  Swanst.  359),  and  of  Lord  Eldon.  upon  appeal  (Jac.  505)  to 
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him,  that  no  case  of  election  was  raised  in  tlie  son's  wiU.  His  descrijjtion  of  this 
propert}-  in  Ins  will  was  as  if  it  was  to  oome  to  [309]  him  from  his  father— a  verj- 
natural  description,  if  he  survived  his  father.  The  fatlier  in  his  will  considered  the 
property  to  be  his  own,  not  as  taking  it  from  the  son,  but  in  his  old  title,  which  was 
never  renounced  by  him.  The  father's  will,  made  after  tlie  son's  death,  contained 
assertions  direc'tly  contrary  to  the  supposition  that  he  took  these  estates  from  his 
son.  If  the  will  of  John  Parker  has  raised  a  case  of  election  a«  uprainst  Sir  H.  J. 
Parker,  his  daughters,  Margaret  and  Ann,  were  interested  in  the  question  of  election, 
and  might  call  on  Sir  Henry  to  elect ;  but  they  never  did  so  call  on  him  ;  on  the  con- 
trary. Margaret  and  Ann  took  large  benefits  under  their  father's  will,  by  which  ho 
disposed  of  the  property  claimed  by  the  Appellant.  They  took  possession  of  all 
Sir  Henry  John  Parker's  property  by  virtue  of  his  will  ;  and  describing  themselves 
as  his  devisees,  they  made  titles  to  trustees,  and  by  repeated  acts  done  by  them  in 
the  character  of  devisees,  confirmed  the  dispositions  made  by  the  will,  and  elected 
to  take  under  it.  Was  it,  therefore,  now  competent  to  the  Appellant,  claiming  under 
these  ladies,  to  dispute  the  dispositions  of  that  will;  The  e(|uity  under  which  the 
Appellant  claims,  if  it  ever  existed,  arose  upwards  of  43  years  before  he  filed  his  bill, 
and  was  never  asserted  by  the  parties  through  whom  he  makes  claim.  The  length 
of  time  during  which  this  claim  lay  dormant  is  an  additional  argument  against  the 
assertion  of  it,  as  was  observed  by  Lord  Eldon,  who  compared  it  to  the  case  of 
Cholmnndeley  v.  Clinton  (2  Jacob  and  Walk.  1),  and  suggested  that  tlie  claim  was 
barred  by  time,  as  not  kept  alive  by  continued  claim  (Jacob,  505). 

Mr.  Pepys  rose  to  follow  on  the  same  side. 

[310]  Sir  Edward  Sugden  objected:  The  order  of  the  House  was,  to  hear  one 
counsel  only  on  each  side.  The  appeal  was  advanced  upon  the  Appellant's  petition, 
on  that  ciindition. 

Mr.  Pepys:  The  Respondent  was  no  party  to  that  petition,  and  no  order  was 
made  upon  it  to  the  effect  of  precluding  hiui  from  being  heard  by  two  counsel. 

Lord  Lyndhurst :  The  Appellant's  case  was  argued  before  at  the  bar  of  this  House, 
by  the  Appellant  himself,  with  great  ability.  His  counsel  has  been  now  heard,  and 
he  will  also  have  a  reply.  It  is  but  fair,  notwithstanding  any  order  that  may  have 
been  made,  that  two  be  heard  on  the  other  side ;  that  will  still  be  only  two  to  three. 

Sir  Edward  Sugden  thought  himself  at  all  times  bound  to  submit  to  the  orders 
of  the  House ;  but  for  the  future,  in  like  circumstances,  he  should  feel  it  to  be  his  duty 
on  behalf  of  his  clients,  to  claim  a  hearing  for  two  counsel. 

Mr.  Pepys  then  proceeded  :  There  cannot  be  a.  case  of  election  unless  there  are 
words  in  the  will,  showing  the  testator's  intention  to  dispose  of  property  which  was 
not  his  own.  No  such  words  are  found  in  John  Parker's  will.  The  sti'ength  of  the 
Appellant's  case  rests  on  presumptions  of  a  conveyance  of  these,  estates  in  fee  to  the 
son  ;  but  there  was  no  evidence  of  the  fact,  and  the  only  conveyance  of  which  any 
knowledge  was  obtained,  was  that  of  1766,  which  was  accompanied  by  a  proviso, 
that  the  estates  therein  named  were  to  revert  to  the  father  on  the  son's  marrying 
witliout  consent,  or  dying  in  the  lifetime  of  his  father.  [311]  But  it  was  not  of  the 
least  consequence  here  to  show,  that  a  question  of  election  arose  on  the  son's  will,  if 
no  election  was  made  by  the  father.  In  order  to  election,  he  must  be  apprised  of  the 
value  of  the  dift'erent  rights,  and  of  tlie  obligation  to  choose  between  them.  The 
mortgage  of  tlie  son's  estate  by  the  father  is  no  proof  of  election  by  the  latter,  and 
beyond  that  there  is  no  ground  for  even  alleging  that  he  ever  did  any  act  implying 
election. 

But,  on  the  other  hand,  no  one  can  doubt  that  there  was  a  case  of  election  raised 
on  the  father's  will ;  and  that  the  daughters,  Margaret  and  Ann,  did  make  such  elec- 
tion, was  manifest  from  the  deeds  executed  by  them,  and  their  letters  to  trustees  and 
agents,  in  which  they  described  themselves  as  devisees  under  their  fatlier's  will.  I 
now  beg  to  direct  your  Lordships'  attention  to  those  documents. 

Sir  Edward  Sugden  :  These  documents  are  not  in  the  printed  case,  and  no  copies 
of  them  were  furnished  to  the  Appellant,  although  he  says  he  applied  for  them. 

Mr.  Pepys  :  The  Respondent  printed  all  that  he  relied  upon.  It  is  not  the  practice 
of  this  House  to  print  all,  but  merely  to  refer  to  them  ;  and  the  object  of  that  is  to  save 
expense. 

Lord  Lyndhurst :    It  is  usual  here  to  print  all  documents  that  the  parties  rely 

933 


I  CLAKK  &  FINNELLY.  DILLON  V.  PARKER  [l833] 

upon,  except  on  an  understanding  between  themselves,  and  for  the  purpose  of  saving 
the  expense  of  printing,  they  content  theuiselves  with  references.  Any  matter  of 
evidence  tliat  is  not  printed  may  now  be  read  by  the  reading  clerk  at  the  table  here, 
or  by  counsel  at  the  bar,  where  the  other  side  may  look  into  the  matter  and  observe 
upon  it. 

[312]  Mr.  Pepys  tlien  read  extracts  from  a  series  of  deeds  executed  by  Margaret 
and  Ann  Parkei-  from  the  year  1772  to  1708,  and  from  letters  written  by  them 
during  that  time,  and  also  from  letters  written  by  Ann  Parker  subsequently,  from 
all  which  he  concluded  tliat  it  was  tlie  clear  intention  of  those  ladies  to  take  the 
property  in  dispute  under  the  will  of  tlieir  father,  inasmuch  as  they  uniformly 
described  themselves  as  devisees  under  it,  and  never  made  or  claimed  title  under 
the  will  of  tlieir  brotlier. 

Sir  Edward  Sugden,  in  reply :  There  is  no  point  of  resemblance  in  this  case 
to  that  of  Cholmoruleley  v.  Clinton  (2  Jac.  and  Walk.  1),  and  it  is  absurd  to  talk  of 
time  running  against  Margaret  and  Ann  Parker,  or  of  the  necessity  of  continual 
claims  on  their  behalf.  They  were  in  possession  of  their  estate  in  fee  under  their 
brotlier's  wiU,  during  the  life  of  Sir  Henry  John  Parker.  They  never  paited  witli 
the  fee.  How  could  their  own  possession  raise  an  adverse  claim  against  tJiem?  The 
Appellant's  title  did  not  accrue  until  after  the  de;ith  of  Ann,  the  survivor  of  the 
two.  The  enjoyment  of  these  estates,  from  tlie  death  of  Sir  Henry  John  Parker 
in  1771  to  the  death  of  Ann  Parker  in  1811,  was  consistent  with  the  title  of  tlie 
Appellant.  At  the  death  of  Ann  Parker  he  claimed  the  house  in  Salisbury-court  by 
virtue  of  her  will,  and  tlie  other  estates  as  her  heir,  the  devise  of  them  to  Sir  Harry 
Parker  having  lapsed  by  reason  of  his  deaiii  in  the  lifetime  of  the  testatrix.  The 
Appellant's  title  to  these  estates,  especially  to  the  Salisbury-court  estate,  is  fixed 
on  grounds  perfectly  immoveable.  What  is  the  fair  presumption  of  John  Parker's 
dealing  with  this  property?  Expending  large  sums  of  money  on  it,  and  making  a 
lease  for  21  years  of  the  house  [313]  in  Salisbury-court?  All  his  acts  evidence  a 
conveyance  to  him.  The  Judgment  of  Sir  Thomas  Plumer,  sO'  much  relied  on,  is 
more  an  argument  tlian  a  judgment;  and  Lord  Eldon,  in  affirming  it,  decided  with- 
out his  usual  consideration  of  tlie  case,  as  was  evident  from  his  comparing  it  with 
Chohnondeley  v.  Clinton  [2  Jac.  and  W.l].  There  is  a  case  of  Edirards  v.  Morgan 
(13  Price,  785),  in  the  Court  of  Exchequer,  where  Sir  William  Alexander,  C.  B.,  whose 
decision  was  afterwards  affirmed  on  appeal  to  this  House,  lays  down  tlie  law  as  to 
questions  of  equitable  election,  in  words  tliat  are  applicable  to  the  present  case,  and 
in  favour  oi  the  Appellant.  Sir  Henry  John  Parkers  first  mortgaging  and  then 
devising  away  the  estate  given  him  by  the  son's  wiU  were  distinct  recognitions  of  that 
will,  and  confirmed  it  in  every  part. 

The  question  being  postponed  for  consideration, 

Lord  Lyndhurst,  on  a  subsequent  day  (August  19),  moved  tlie  juds:ment  of  the 
House  as  follows: — My  Lords,  this  is  an  appeal  from  a  decree  of  Lord  Chancellor 
Eldon,  who  affirmed  a  previous  decision  of  the  Master  of  the  RoUs,  Sir  T.  Plumer. 
The  question  relates  to  certain  property  that  formed  tlie  subject  of  the  marriage 
settlement  of  Sir  Henry  John  Parker,  in  tlie  year  1741.  There  is  no  question  that 
the  title  at  law  to  the  property  Iselongs  to  Sir  WiUiam  Parker,  the  Respondent. 
It  is  admitted  that  the  title  at  law  belongs  to  him,  but  it  is  contended  that  circum- 
stances of  equity,  arising  several  years  ago,  so  far  back  as  the  year  1769  or  1771, 
gave  to  the  Appellant  an  equitable  riglit  to  control  the  legal  title  of  the  Respondent. 
^Vllere  the  legal  title  is  admitted,  the  party  claiming  under  an  equitable  title,  as 
circumscribing  and  controlling  the  legal  title,  must  make  out  a  clear,  distinct  and 
satii?factory  case.  The  [314]  question  is  then,  whether  you  are  of  opinion  that 
upon  the  arguments  at  the  bar  such  a  satisfactory  case  of  equity  has  been  made  out, 
as  ought  to  induce  5^ou  to  give  judgment  in  favour  of  the  equitable  title,  so  as 
to  displace  the  legal  title  of  the  Ref  pondent. 

The  first  question  is  raised  upon  the  wi'l  of  John  Parker,  the  son  of  Sir  Henry 
John  Parker.  It  was  ar^ed  on  tlie  part  of  the  Appellant  that  this  will  raised  a 
case  of  election  as  against  Sir  Henry  John  Parker.  The  Master  of  the  Rolls  was 
certainly  of  opinion  that  no  case  of  election  was  raised  ;  but  when  the  case  came 
before  him,  the  agreement  between  the  fatlier  and  son,  by  which  it  is  presumed  by 
the  Appellant  that  the  father  parted  with  the  fee  in  the  settled  estates,  was  not  in 
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evidence.  Some  attempt  was  made  to  introduce  it,  but  it  failed.  Afterwards, 
however,  when  the  case  came  before  Lord  Chancellor  Eldon,  some  evidence  of  tlie 
agreement  was  given,  by  the  Appellant  reading  the  agreement  out  of  tlie  answer. 
Taking  tlie  facts  stated  in  it  to  be  true,  and  taking  the  riglits  and  situation  of 
the  parties  to  be  consequent  on  it,  and  connecting  it  with  the  obscure  and  inaccurate 
terms  cvintained  in  the  will  of  John  ParKer,  the  noble  and  learned  Lord  who 
preceded  me  on  the  woolsack  said,  that  it  was  difficult,  if  not  impossible,  to  come 
to  a  satisfactory  conclusion  as  to  what  tiie  intention  of  the  testator  was,  as  ex- 
pressed in  his  will.  I  have  read  it  over  and  over,  and  attended  aJixiously  to  it 
since  I  have  lieard  tlie  able  .arguments  that  have  been  urged  upon  it,  and  at  this 
moment  I  doubt  whether  it  is  possible  to  come  to  a  sound  conclusion  as  to  tlie  meaning 
of  the  testator  :  whetlier  he  intended  in  the  e^ent  of  liis  dying  in  the  lifetime  of  his 
father,  to  dispose  of  that  property  is  tlie  question  we  have  to  consider,  and  unless 
I  can  see  what  the  meaning  of  the  testator  was,  the  foundation  of  tlie  case  of  election 
has  altogether  failed. 

[315]  But  assuming,  for  tlie  sake  of  the  argument,  that  it  was  the  intention  of 
John  Parker  to  raise  a  case  of  election  ;  that  is,  to  dispose  of  what  lie  was  not  entitled 
to  dispose  of  ;  the  next  point  which  the  plaintiff  must  establish  is,  that  Sir  Henry  John 
Parker  chose  to  take  under  that  will,  and  not  in  opposition  to  it.  In  the  evidence  I 
find  nothing  clear  or  satisfactory  to  my  mind  to  show  that  he  had  any  intention 
to  take  under  the  will.  Looking  at  the  will  itself,  I  am  not  satisfied  that  he  knew 
he  was  bound  to  take  under  it,  or  tliat  a  case  of  election  was  raised.  There  is  nothing 
to  satisfy  me  tliat  he  thought  he  was  bound  to  elect,  or  that  he  did  elect.  I  find  he 
took  benefits  under  the  will,  but  at  the  same  time  he  acted  in  opposition  to  it.  That 
fact  is  as  strong  to  show  that  he  did  not  elect  to  take  under  the  will,  as  his  acting 
in  conformity  to  it  would  have  shown  the  reverse.  I  agree  with  Sir  Thomas  Plunier 
that  Sir  Heniy  John  Parker  acted  as  much  in  opposition  as  in  conformity  with 
the  will.  That  he  took  considerable  benefit  under  the  will,  and  more  benefit  by 
adopting  it  than  by  rejecting  it,  would  be  an  argument  to  sliow  tliat  he  had  elected, 
if  there  was  anything  to  show  that  he  had  been  called  on  to  elect.  I  find  that  within 
a  few  weeks  after  the  death  of  John  Parker,  the  son.  Sir  Henry  John  Parker  made  a 
disposition  of  the  property  entirely  at  variance  with  John  Parker's  will  :  instesid, 
therefore,  of  coming  to  the  conclusion  that  he  did  elect  t<3  take  under  tlie  wiU,  I  should 
say  that  the  evidence  not  only  did  not  sliow  a  case  of  that  sort,  but  that  there  was 
manifested  as  strong  an  intention  to  take  adversely  to,  as  under,  the  will,  and 
therefore  no  case  of  election  was  made  out. 

Much  of  the  argument  has  been  employed  at  the  bar  with  respect  to  the  language 
of  the  agreement,  and  tlie  proviso  said  to  be  contained  in  it.  That  was  made  evi- 
[316]-dence  by  the  pleadings,  for  it  was  read  from  tJie  defendant's  answer,  and 
there  is  notliing  to  show  that  it  was  not  an  existing  agreement  between  the  parties. 
It  was  said  that  the  proviso  was  not  sufficiently  set  forth,  but  I  think  that  it  was, 
sufficiently  at  least  to  lead  to  that  conclusion.  It  is  stated  also  tliat  the  proviso  is 
altogether  unreasonable,  and  that  the  agreement,  taken  in  connexion  witli  it,  is  one 
that  cannot  be  enforced.  I  agree  with  the  noble  and  learned  Earl  (Eldon)  who  decided 
this  case,  tliat  it  is  quite  impossible  for  us  at  this  distance  of  time,  60  years  from  the 
transaction,  to  say  whether  the  agreement  wa.<^  reasonable  or  not ;  something  must 
depend  on  the  character,  situation,  and  circumstances  of  the  parties,  on  the  sort  of 
stipulations  made  between  tlieni,  and  on  tlie  slate  of  the  family  at  that  time.  It  was 
argued,  that  by  some  subsequently  executed  instrument  this  proviso  or  condition 
was  discharged  ;  but  that  is  mere  conjecture,  mere  probability,  or  rather  possibility. 
I  certainly  can  find  no  evidence  of  such  a  circumstance.  It  was  further  argued, 
with  respect  to  a  part  of  the  property,  namely,  that  in  Salisbury-court,  tliat  tliat 
was  disposed  of  by  the  father  in  fee  to  the  son.  I  cannot  find  any  evidence  to^  satisfy 
me  of  that :  the  son  took  an  interest  in  the  property  sufficient,  as  he  thought,  to 
authorize  him  to  grant  a  lease  for  21  years ;  b  >t  there  is  no  further  evidence  to  satisfy 
me  what  the  nature  of  that  interest  was.  As  to  tlie  first  part  of  the  case,  in  con- 
sequence of  the  lapse  of  time  and  death  of  wiluesses  perhaps,  the  Appellant  has  not 
succeeded  in  establishing  a  clear  case  of  equity ;  yet  that  is  necessary  for  him  to  do 
before  he  has  any  right  to  ask  for  your  Lordships'  judgment,  to  displace  the  legal 
title  of  Sir  W.  Parker. 
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But  tliis  is  not  all.  The  Appellant  lias  anctlier  difficulty,  arising  from  the  will  of 
Sir  Henry  John  Parker:  [317]  that  will  has  opened  a  case  of  election.  There  can 
be  no  doubt  if  that  will  offered  a  case  of  election,  that  these  ladies  did  elect  to 
take  accordinij;  to  it.  The  deeds  executed  i'l  the  lifetime  of  Margaret  and  Ann, 
show,  to  my  satisfaction,  that  they  did  intend  to  take  under  their  father's  will  and 
not  under  the  will  of  their  brother.  They  described  themselves  lus  devisees  for 
life,  and  as  being  so  under  that  will,  and  as  holding  under  it.  In  addition  to  that, 
after  the  death  of  Margaret,  letters  were  found,  in  which  she  also  described  herself 
as  holding  this  property  under  the  will  of  her  fatlier.  As  far,  therefore,  as  the 
declaration  of  the  parties  is  evidence  of  intention  we.  have  it,  for  the  purpose  of 
show-ing  that  these  ladies  intended  to  take  under  the  will  of  their  father,  and  not 
under  the  will  of  their  brother.  We  are  asked  what  motive  they  had  for  preferring  the 
will  of  their  father,  for  they  gained  no  advantage  by  doing  so;  that  tiie  estate 
itself  was  mortgaged,  and  with  respect  to  the  personal  property,  that  it  was  not  equal 
to  tlie  debts  <and  legacies.  I  repeat,  that  at  this  distance'  of  time  it  is  impossible 
to  say  what  was  the  motive  that  influenced  their  conduct.  They  might  think  tliat 
the  settlement  of  the  property  under  that  will  was  rightly  made.  Many  otlier  reasons 
might  operate  on  their  minds  to  induce  them  to  take  under  their  father's  will ;  but 
it  is  sufficient  for  us  to  see  that  they  did  so,  without,  at  this  distance  of  time, 
attempting  t«  discover  and  explain  their  motives.  It  was  said  that  they  were 
misled  by  their  law-agents,  and  reference  was  made  to  a  case  which  was  put  for  the 
opinion  of  Mr.  Maddox.  in  which  this  que.stion  of  election  was  not  raised.  That  seems 
to  mean  that  the  trustees  and  the  law  agents  were  induced  to  mislead  them  for  the 
sake  of  a  small  pecuniary  benefit  to  themselves,  a  legacy  of  £50.  I  admit,  that  on 
the  statement  of  the  case,  Mr.  [318]  Maddox  made  no  reference  to  the  question  of 
election  ;  but  Mr.  Hunt,  who  was  their  law  adviser,  lived  neaj-  them,  and  had  oppor- 
tunity enough  to  inform  them  of  the  real  state  of  the  matter.  It  is  too  much  for  us 
at  this  distance  of  time  to  deal  in  conjectures  of  this  sort,  or  tO'  suppose^  that  they 
were  ignorant  of  the  facts  in  which  they  were  so  deeply  interested.  Independently  of 
these  considerations,  there  is  a  question  of  time,  and  the  learned  counsel  admits  that 
he  does  not  understand  how  that  has  been  passed  by.  Here  the  equity  was  raised  in 
J  769.  The  persons  under  whom  the  Plaintiff  claims  liad  an  opportunity  of  raising 
that  question  at  that  time;  they  had  an  opjiortunity  of  calling  on  the  father  to  make 
his  election  ;  they  did  not  do  so,  but  allowed  the  question  to  lie  dormant  40  years: 
and  from  the  principles  of  equity  it  follows,  tliat  that  alone  should  he  a  bar  to  the 
Plaintiff's  claim.    I  beg  leave  to  move  that  this  judgment  be  affirmed  without  costs. 

Judgment  affirmed  without  costs. 


[319]  APPEAL 

From  the  Court  of  Session. 

WILLIAM,  EARL  OF  MAI^SFIELT),— Appellant .-  RALPH  SCOTT.— Respond ei>f. 

[Mews'  Dig.  ix.  813.] 

A  master  having  admitted  that,  by  his  factor's  agreement,  he  promised  to  his 
servant,  in  addition  to  his  ordinary  wages,  a  present  of  £20,  the  service  to 
be  at  all  events  till  the  end  of  one  year  ;  and  that  sum  not  having  been  paid  at 
the  expiration  of  the  year,  and  the  seirvice  having  continued  for  several 
vears  ;  Held,  that  the  Contract  was  renewed  in  all  its  parts  from  year  to  year  ; 
and.  nothing  being  said  to  the  contraiy  b}-  either  party,  that  £'20  was  due  for 
every  year  of  tlie  service. 

This  was  an  appeal  against  interlocutors  pronounced  in  an  action  raised  by  the 
Respondent  in  the  Sheriff's  Court  of  Perthshire,  for  making  good  an  allowance  of 
£20  a  year,  from  the  year  1810  to  1829,  under  a  contract  of  sei-vice.  and  removed  by 
bill  of  advocation  into  the  Co'Urt  of  Session,  at  the  instance  of  the  Appellant.  The 
alleged  contract  was  contained  in  the  following  instruments:  — 
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"  Mtinorandum. — It  is  liereby  agroed,  !\iid  tiually  understood,  that  Ralph  Scott, 
from  the  2Gth  May  1810,  is  to  take  and  fulfil  the  office  of  hedper  and  ditclier  on  tlie 
farm  and  estate  of  Scone,  in  a  j.'-ood  and  workmanlike  manner,  whereof  the  same 
conditions  as  his  predecessors  hath*  already  been  jiaid,  [320]  is  still  to  l)e<;onie  his 
wayes  from  tJie  superintendent  and  tenants  of  tlie  said  farms:  and,  at,  conscious  of 
his  assiduity  towards  the  work,  as  addition  to  the  above,  the  Earl  of  Mansfield  is  to 
make  him  an  allowance  of,£20  per  annum.  Done  by  us  at  Kenwood,  20th  April 
1810.  (sigrned)     Andw.   Middlemiss,   for  Lord   Mansfield. 

R.  Scott." 

The  other  minute  (wliich  was  executed  soon  after)  was  in  these  terms: — "  It  is 
aji'reed  between  Andrew  Middlemiss,  for  Lord  Mansfield,  and  Ralph  Scott,  That 
Ralph  Scott  is  to  go  to  Scone ;  is  to  superintend  the  hay  harvest;  is  to  bind  hay,  and 
instruct  others  in  that  process  :  That  he  is  also  to  be  employed  as  hedger,  to  have  the 
care  of  the  fences  upon  Lord  Mansfield's  farm,  and  of  the  fences  of  such  tenants  as  do 
not  choose  to  keep  them  in  order  by  their  own  labourers.  He  is  to  receive  the  same 
wages  as  were  paid  to  the  hedger  who  was  lately  employed ;  and  when  at  hay  harvest 
or  other  work,  he  will  receive  the  wages  of  the  country.  But  in  addition  to  these, 
as  an  encouragement  for  his  greater  assiduity,  Lord  Mansfield  is  to  make  liim  a 
present  of  £20  ;  and  it  is  also  understood  that  Scott  is  to  continue  in  Lord  Mansfield's 
service  at  all  events  till  Whitsunday  1811  ;  and  until  this  agreement  shall  be 
terminated  by  the  demise  of  either  party. 

(signed)     Andw.  Middlemiss,  for  Lord  Mansfield. 
"  Kenwood,  14th  May  1810."  Ralph  Scott." 

Tlie  Respondent,  in  pursuance  of  this  agreement,  left  London  in  May  1810  for 
Scotland,  and  there  entered  upon  the  employment  of  hedger  and  ditcher  on  the  [321] 
Appellant's  estate  of  Scone,  taking  charge  also  of  the  Appellant's  hay-harvest,  and 
continued  in  these  employments  down  to  1829.  He  admitted  payment  from  time  to 
time  by  tJie  Appellant  and  the  tenants  on  the  said  estate,  of  the  price  of  the  work 
jjerformed  by  him  thereon,  according  to  the  extent  of  the  particular  work.  This  claim 
of  the  additional  allowance  O'f  £20  a  year  for  19  years,  amounting  to  £380,  with 
interest  on  each  year's  allowance,  was  resisted  by  the  Appellant,  on  the  ground  that 
tlie  allowance  was  to  be  for  one  year  only.  The  Respondent,  in  aid  ot  his  construc- 
tion of  tlie  minutes  of  agreement,  pioduced  two  letters  written  to  him  by  Middlemiss 
(since  deceased);  one  of  them,  dated  Caen-Wood,  :id  August  1810,  and  franked  \y 
the  Earl  of  Mansfield,  had  these  words :  "  I  ha,ve  to  request  your  answer  to  this,  and 
say  how  you  are  getting  on  with  tlie  hajmiaking,  the  people,  tliet  quantity  of  hay  per 
acre,  and  your  opinion  of  the  dykes;  and  be  very  particular  in  anything  in  the  sort, 
but  say  nothing  more  than  you  wish  to  his  Lordship  to  know,  as  this  letter  is  by  his 
directions,  and  I  shall  show  him  your  answer."  The  other,  dated  from  the  same 
lilace,  9th  of  May  1812,  in  answer,  as  the  Respondent  alleged,  tO'  a,  former  letter  of 
his  own,  asking  for  explanation  of  the  contract,  contained  these  words  :  "  I  was  happy 
to  hear  you  so  much  recommended  by  Lord  Mansfield  the  other  day  ;  wherein  I  strongly 
urged  the  loss  I  sustained  by  parting  with  you.  What  you  mentioned  in  your  last 
letter  as  Lord  Mansfield's  present,  I  consider  it  as  per  annum." 

The  Sheriff-substitute  of  Perthshire,  after  due  consideration  of  the  pleadings 
and  evidence,  pronounced  the  following  interlocutor,  to  which  the  Sherifl'-depute, 
ujion  appeal  to  him,  adhered,  and  decreed  accordingly — 

"  The  Sheriff-substitute  having  advised  the  closed  [322]  record,  finds  it  admitted 
by  tJie  defender,  that  previous  to  the  jiursuer's  leaving  England,  he  received  employ- 
ment under  his  Lordship  at  Caen-Wood,  as  a  hedger  and  ditcher,  and  in  haymaking  ; 
and  that  it  was  agreed  that  he  should  go  to  Scone  in  this  country,  where  he  was  to  be 
employed  in  similar  operations  on  that  estate  ;  and,  as  an  inducement,  he  w^as  pro- 
mised a  present  of  £20,  in  addition  to  the  ordinaiy  wages  in  the  place:  that  the  only 
evidence  in  process  of  the  terms  agreed  upon,  is  contained  in  two  minutes  of  bargain, 
dated  Caen-Wood,  20th  April  1810,  and  14th  May  that  year,  by  '  Andrew  Middlemiss, 
for  Lord  Mansfield,'  and  by  the  pursuer:  finds  it  admitted  by  tli©  defender,  that 
Middlemiss  had  charge  of  hiring  farm  servants  for  him  at  Caen-Wood,  but  had  no 

*  Other  breaches  of  concord,  and  many  mis-spellings  appea.red  in  the  minutes  of 
the  original  agreements. 
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fiUfli  charge  relative  to  bis  Scotch  estates;  and  in  anything  that  Middlemiss  may 
occasionally  have  done  in  relation  to-  these  estates,  he  always  acted  on  special  in- 
structions ;  and  the  letter  by  Middlemiss  tO'  the  pursuer,  dated  3d  August  1810, 
desiring  particular  information  how  he  was  getting  on,  to  be  communicated  to  his 
Lordship,  appears  to  have  been  addressed  and  franked  by  the  defender  :  finds  that  the 
minute  of  the  20th  April  bears,  that  an  allow^ance  of  £,'20  was  to  Ix?  made  to  the  pursuer 
per  annum,  in  addition  to  his  wages,  as  conscious  of  his  assiduity  towards  the  work  ; 
and  that  the  subsequent  minute  of  14th  May  bears,  that,  as  an  encouragement  for 
his  greater  assiduity,  the  defender  was  to  make  him  a  present  of  £20  ;  and  it  was 
understood  that  the  pursuer  should,  at  all  events,  continue  in  liis  service  till  Wliit- 
sunday  1811  :  finds,  that  no  subsequent  alteration  having  been  made  on  the  terms 
of  the  bargain,  the  pursuer  is  entitled  tO'  the  said  allowance  yearly,  during  the  time 
he  re'-[323]-niained  in  the  defender's  service  at  Scone,  but  that  not  having  demanded 
payment  as  it  fell  due,  he  is  only  entitled  to  interest  at  the  rate  current  at  the  bank 
in  Perth,  where  the  defender's  business  was  transacted  :  and  decerns,  with  £8  Is.  of 
expenses,  and  the  expense  of  extract." 

The  Appellant  having  afterwards  removed  the  cause  by  bill  of  advocation  into-  the 
Court  of  Session,  the  Lord  Ordinary,  after  hearing  the  parties'  procurators,  "  re- 
pelled the  reasons  of  advocation  ;  remitted  stmpUclter  to  the  Sheriff,  and  decerned  ; 
finding  the  advocator  liable  in  expenses."  To  which  interlocutor  his  lordship  added 
this  note:  "  The  case  is  not  without  difficulty,  but  the  Lord  Ordinar}'  sees  notliing 
sufficient  to  induce  liim  to  alter  the  judgment  of  the  Sheriff.  He  is  of  opinion  that  the 
question  must  be  regulated  by  the  minute  of  IJth  May  1810;  and  that  its  terms, 
when  clear,  cannot  be  controlled  by  anything  in  the  previous  minute  of  20th  April. 
But  it  does  not  appear  certain,  looking  at  these  alone,  that  the  £20  though  denomi- 
nated a  present,  was  not  meant  as  a  pai-t.  of  the  wages,  or  alloivance,  which  the  pursuer 
was  to' receive  for  his  services  during  the  year  for  which  he  was  engaged  by  the  minute. 
It  is  stated  to  be  in  addition  to  the  wages  which  the  pursuer's  predecessor  had  been  in 
use  tO'  "receive  ;  and,  considering  the  circumstances  of  the  parties,  it  does  not  seem 
unreasonable  that  an  addition  to  this  extent  should  have  been  made.  Besides,  the 
cause  a.ssigiied  for  giving  it  is  one  no  less  applicable  tO'  the  services  for  subsequent 
years,  than  to  those  of  the  first.  It  is  not  to  be  given  because  the  pursuer  might  be 
put  to  expense  in  removing  tO'  Scotland,  or  for  any  reason  exclusively  connected 
with  the  year  to  which  the  missive  relates,  but  as  an  [324]  encouragement  for  his 
greater  assiduity,  as  a^  remuneration  for  his  espected  services  during  tlie  year  for 
which  he  is  engaged.  (_)f  consequence,  it  may  be  not  unreasonably  inferred,  tliat  if 
the  pursuer,  without  any  further  bargain,  continued  his  services,  which  the  defender, 
by  suffering  him  to  do,  must  be^  presumed  to  have  approved  O'f,  he  was  entitled,  under 
tacit  relocation,  to  the  continuance  of  the  same  emoluments.  Now,  if  the  minute 
can  bear  this  interpi  etation,  or,  if  its  meaning  is  in  sO'  far  tloiibtftif,  the  Lord  Ordinary 
thinks  it  not  incompetent  to  look  tO'  the  previous  minute  for  explanation.  Tliis 
document,  which  does  not  specify  any  particular  period  of  service,  expressl}'  states 
the  £20  to  be  an  annual  addition,  and  assigns  the  pursuer's  expected  assiduity  as 
the  reason.  There  seems  no  ground  to  presume  that  Middlemiss,  who<  had  no  authority 
from  his  situation  to  hire  servants  for  Scotland,  would  have  entered  into  such  a 
bargain  for  the  noble  defender  without  some  communication  with  him  ;  and  the  much 
more  ample  and  distinct  specification  of  the  nature  of  tlie  work  to^  be  performed,  con- 
tained in  the  second  minute,  may  sufficiently  account  for  its  existence,  without 
supposing  that  Middlemiss  had  exceeded  his  instructions  in  the  first.  Indeed,  had 
he  acted  so  improperly,  it  is  not  likely  that  he  would  have  been  retained  as  the  person 
toi  make  the  second  bargain. 

"  It  was  argued,  as  proving  the  pursuer's  ma/a.  Hilex.  that,  having  doubts  as  to  the 
amount  of  his  wages,  as  appears  from  the  letter  of  Middlemiss  to  iiim  of  9th  May  1812, 
he  did  not  apply  to  Lord  Mansfield  for  an  explanation.  But  tlie  Lord  Ordiuaiy  is 
not  satisfied  that  this  is  a  fair  inference.  It  is  not  stated  whetJier  Lord  Mansfield 
was  or  was  not  at  Scone  in  spring  1812.  But  if  lie  was  not,  it  was  natur.al  for  [325] 
the  pursuer,  when  his  service  for  the  second  year  drew  near  a  close,  to  apply  for  an 
explanation  to  Middlemiss,  the  person  who  had  made  the  agreeinent  with  him  on  the 
yrart  of  his  Lordship  ;  and  having  learnt  from  him  that  he  considered  the  £20  to  be 
an  annual  payment,  to  conclude  that  this  -was  the  case'.     The  pursuer's  accounts  and 
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receipts  produced  have  no  relation  to  his  annual  wa,ges,  and  contain  no  sreneral 
discharfre  of  what  mijjht  be  due  to  liim.  The  accounts  relate  entirely  to  specittc 
liieces  of  work,  mostly  drains  and  dressing  of  ground,  executed  in  great  measure 
by  labourers  employed  under  the  pursuer;  and  his  receipts  are  just  for  the  sums 
specified  in  the  accounts.  It  is,  no  doubt,  somewiiat  strange,  that  he  should  liave 
allowed  so  many  years  to  pass  without  any  settlement  of  his  wages  ;  but  £20  was 
undoubtedly  due  to  him  :  and  there  is  just  as  little  the  ai)peara.nce  of  his  iiaving  asked 
for,  or  been  paid,  this  sum,  as  there  is  in  regard  to  any  of  the  subsequent  sums  sued 
for." 

Against  this  interlocutor  the  Appellant  presented  a  reclaiming  note  to  the  Lords 
of  the  first  division  of  the  Court,  and  they  having  advised  the  same,  pronounced  tlie 
following  interlocutor  on  the  '21st  June  lf<;il  :  — 

■•  The  Lords  having  advised  this  re^'laiming  note,  and  heard  the  counsel  for  the 
jiarties;  in  respect  it  appears  to  be  the  botM  fide  meaning  of  the  parties,  that  the 
allowance  or  present  of  £20  was  to  be  annual,  adhere  to  the  interlocutor  reclaimed 
against.  Of  new,  find  the  defender  liable  in  the  pursuer's  expenses,  appoint  an 
account  to  be  given  in,  and  remit  it  to  the  auditor  to  tax,  and  to  report." 

From  these  several  interlocutors  the  noble  Appellant  now  appealed  to  this  House. 

[326]  Mr.  Knight  and  Mr.  Murray,  for  the  Appellant : — This  claim  of  £20  a  year 
from  the  year  1810  was  never  heard  of  by  the  Appellant  until  the  Respondent  was 
about  leaving  his  service,  in  182S).  For  nineteen  years  he  went  on  receiving  from 
time  to  time  tlie  price  of  his  wages  from  the  noble  Appellant's  factors  in  Scotland, 
and  giving  regular  discharges  for  the  same,  without  complaint  or  objection.  The 
Appellant  admitted,  from  the  commencement  of  this  action,  that  a  present  of  £20 
was  ]iromised  to  the  Respondent,  as  an  inducement  to  go  to  Scotland,  and  to  bear 
the  exjiense  of  his  removal  ;  but  it  was  never  intended  that  £20  should  be  paid  him 
annually,  in  addition  to  his  ordinary  wages.  Middlemiss  had  authoritj'  to  hire 
■farm  servant's  for  Caen-Wood,  but  not  for  the  Appellant's  farms  in  Scotland,  which 
were  under  the  management  of  the  factors  there.  The  minutes  of  agreement  founded 
on,  were  wholly  unauthorized  and  never  homologated  by  the  Appellant,  in  so  far,  at 
least,  as  respects  the  payment  of  this  £20  a  year,  in  addition  to  the  Respondent's 
ordinary  wages.  But  even,  if  it  were  to  be  held  that  these  instruments  were  obliga- 
tory on  the  Appellant,  the  last  must  be  held  to  supersede  the  first,  and  in  that  there 
is  no  stipulation  that  the  Respondent  was  to  have  £20  a  year,  but  a  present  of  £20. 
It  is  probable  that  the  factor  in  Scotland  paid  that  present  at  the  end  of  the  first 
year,  but  as  he  cannot  now  be  brought  forward  to  prove  such  payment,  the  Appellant 
has  been  willing  and  offered  to  pay  it,  although  a  stale  and  suspicious  demand.  As 
to  interest,  none  can  be  due  in  any  event ;  none  is  stipulated  for  in  the  alleged  agree- 
ment, and  none  could  accrue  upon  the  nature  of  this  claim,  which  was  not  made 
until  1829,  althougli  the  Respondent  well  knew  that  in  1827  an  advertisement  was 
published  in  the  newspapers  in  Scotland,  calling  on  all  persons  who  had  [327]  claims 
on  the  Appellant  to  produce  them,  upon  the  cliange  of  the  Appellant's  factor.  The 
Respondent's  silence  tlien,  and  for  two  years  after,  as  well  as  for  the  17  years  before, 
coupled  witii  his  liaving  granted  annual  discharges  for  the  wages  of  all  work  done  by 
him,  for  the  noble  Appellant,  imply  a  discharge  from  all  previous  demands,  in  the  same 
way  as  a  factor,  after  having  settled  accounts,  lias  been  held  not  entitled  to  demand 
a  salary,  as  in  Graham  v.  Raiighead  (Morr.  65.'i4).  The  inference  from  this  long 
silence  is  not  tO'  be  removed  by  saying  that  the  Respondent  did  not  call  for  payment 
of  tliis  claim,  because  he  had  no  occasion  for  the  money  then,  and  wished  it  to  ac- 
cumulate as  a  fund  for  his  old  age.  Lord  Mansfield  was  not  a  banker  for  his  hedgers, 
to  be  liable  to  them  for  interest  at  the  rate  of  5  per  cent.,  when  21  per  cent,  is  all  he 
could  himself  get  for  his  money.  There  was  no  place  in  the  circumstances  of  this 
case  for  the  doctrine  of  tacit  relocation.  The  second  minute  had  the  express  words, 
"  a  present  of  £20,"  and  beyond  that  the  Respondent  could  not  claim  :  and  tliat  he 
had  not  received  that  present  long  ago  was  entirely  his  own  fault.  His  regular 
■wages  were  duly  paid  to  the  Respondent  during  every  year  that  the  service  continued. 
They  submitted  that  for  these  reasons  the  interlocutors  ought  to  be  reversed. 

The  Lord  Advocate  and  Mr.  Ka3'e  for  the  Respondent : — The  interlocutors  findin" 
the  Respondent  entitled  to  £20  a  year,  over  and  above  his  ordinary  wa^es  for  labour, 
during  every  year  he  continued  in  the  noble  Appellant's  emplo-^nnent,  are  in  all  re- 
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spects  well-founded.  It  was  useless  to  deny  that  Middlemiss  was  the  avowed  [328] 
agent  of  Lord  Mansfield  to  hire  farm  servants,  and  make  contracts  of  this  sort  with 
them;  it  was  his  duty,  and  not  the  duty  of  the  factor  in  Scotland,  to  contract  with 
this  man.  Middlemiss  is  admitted  to  have  had  authority  to  make  contracts  with 
farm  servants  in  England.  This  was  an  English  contract.  The  £20  was  not  a  mere 
gratuity,  or  bounty,  or  present,  but  part  of  the  wages  agreed  upon  for  the  first  year,  of 
which  agreement  the  writing  of  April  1810  was  evidence;  and  the  service  not  ter- 
minating with  that  year,  the  contract  ran  on  with  the  service  by  tacit  relocation; 
Baird  v.  Don  (Morr.  9183).  This  doctrine  is  applied  in  every-day  practice  in  Scot- 
land, and  though  taken  from  the  Roman  law,  Heinec.  ad  Pandect,  lib.  19,  tit.  2,  s.  319, 
it  belongs  to  universal  jurisprudence.  The  contract  is  to  be  expounded  according  to 
the  bona  fide  intentions  of  the  parties  engaging  in  it.  Is  it  reasonable  that  the 
Kespondent  would  give  up  the  high  wages  of  Highgate  and  Caen-Wood,  where  he  had 
full  employment,  for  the  comparatively  low  and  uncertain  wages  of  Scotland?  No; 
he  was  to  have  the  same  wages  as  his  predecessor,  and,  "  as  conscious  of  his  assiduity 
towards  the  work,  in  addition  thereto,  the  Earl  of  Mansfield  was  to  make  him  an 
allowance  of  £20  per  annum."  That  was  the  literal  interpretation  of  the  first 
minute,  and  the  only  object  of  the  second  was,  to  define  the  Respondent's  duties,  and 
add  the  employment  of  haymaking  and  superintendence  of  the  harvest,  which  were 
not  in  the  first  instrument ;  both  writings  are  consistent,  and  make  up  the  contract. 
The  Respondent  having  completed  the  first  year  of  the  service,  was  then  fully  entitled 
to  the  allowance  of  £20.  After  he  entered  upon  the  second  year,  the  agreement 
became,  according  [329]  to  established  principles,  renewed  in  all  its  parts,  nothing 
being  said  by  either  party  to  the  contrary.  If  any  doubt  could  be  entertained  upon 
that,  it  was  removed  by  the  letter  of  Middlemiss,  saying  that  he  considered  the  allow- 
ance to  be  "  per  annum."  The  noble  Appellant  was,  therefore,  bound  to  pay  this 
man  the  same  additional  allowance  for  every  year  that  he  remained  in  his  service. 
It  is  true  these  instruments  are  not  formally  executed,  and,  therefore,  iiot  probative,- 
but  they  are  not  the  less  binding  on  the  Appellant;  implement  followed  on  them  on 
both  sides ;  the  Appellant  accepted  the  service  rendered  by  the  Respondent  in  pur- 
suance of  these  contracts,  and  his  acquiescence  in  it  amounts  to  a  homologation, 
which  supplies  the  defect  in  form  (Tait  on  Evi.  123).  The  objection  to  the  Respond- 
ent's claim,  on  the  ground  of  delay,  goes  for  nothing;  for  the  allowance  for  the  first 
year,  which  is  admitted  to  be  due,  was  longer  than  any  in  being  claimed.  The  Re- 
spondent, not  wanting  it  for  immediate  use,  thought  fit  to  let  the  sum  accumulate  in 
his  employer's  hands,  for  support  in  his  old  age. 

To  sliow  tliat  the  Respondent  was  also  entitled  to  interest  on  the  yearly  sums 
remaining  due  to  him,  the  learned  counsel  cited  1  Bell  Comm.  557. 

The  Lord  Chancellor  (June  17),  in  moving  the  judgment  of  the  House,  said: — I 
will  not  trouble  your  Lordships  to  go  over  the  whole  of  this  cause.  The  Court  below 
confined  itself  exclusively  to  the  two  documents  of  April  and  May,  1810,  and  no 
question  was  raised  as  to  their  admissibility  or  authenticity.  Although  great  doubts 
appear  to  me  as  to  the  admissibility  of  these  instruments  in  evidence,  and  as  to  the 
aiithority  said  to  be  [330]  given  by  Lord  Mansfield  to  Middlemiss  to  make  this  con- 
tract, yet,  if  your  Lordships  will  look  into  the  defence  to  the  action  in  the  Court  below, 
you  will  find  the  Court  there,  confining  itself  to  the  construction  of  the  instruments, 
passed  over  the  question  of  their  admissibility,  which  to  me  appears  to  be  the  only  or 
principal  question  in  the  case.  The  Judges  below  proceeded  upon  the  ground  that 
the  defence  set  up  entitled  them  to  look  only  to  the  construction  of  the  instruments  : 
"  The  defender  does  not  admit  that  he  is  bound  by  the  writing  signed  by  Middlemiss, 
founded  on  in  the  present  summons;  and,  in  particular,  it  is  denied  that  Middlemiss 
had  any  power  to  enter  into  the  alleged  agreement."  The  Appellant  goes  on  to  say, 
"  the  defender  supposed  the  pursuer  had  got  the  money  in  his  account  for  work  done 
in  the  first  year  of  his  engagement :  and  that  he  has  not  got  payment  is  entirely  his 
own  fault."  It  is  clear  from  this  that  he  did  not  get  tlie  £20,  and  the  passage 
amounts  to  an  admission  that  the  defender  was  bound  by  Middlemiss's  agreement  to 
pay  so  much.  If  that  £20  had  been  paid,  the  case  for  the  Respondent  would  be  very 
different.  The  Appellant,  in  his  defence,  submitted  the  following  pleas:  "  No  aoree- 
ment  was  ever  made  or  authorized  by  the  defender,  under  whicli  the  pursuer  was  to 
have  £20   a  year,   in  addition  to  his  ordinary  wages,   as  libelled.     The  writino-s 
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founded  on  in  the  suniiuons  are  not  obligatory  on  the  defender,  by  whom  they  are 
not  signed,  by  whom  they  were  not  authorized,  and  by  whom  they  have  never  been 
homologated  or  confirmed,  in  so  far  at  least  as  respects  the  alleged  agreement  to  \ia.y 
the  pursuer  £20  a  year  in  addition  to  his  ordinary  wages.'"  If  the  defender  stopped 
there,  it  would  be  something  like  a  denial,  but  the  defence  goes  on  :  "  Supposing  the 
[331]  writings  mentioned  in  plea  second  were  held  to  be  obligatory  on  the  defender, 
the  last  (in  so  far  as  the  two  are  inconsistent)  must  be  held  to  be  the  regulating  docu- 
ment, and  to  supersede  the  first."  This  is  not  a  denial,  but  an  admission  that  there 
was  some  agreement;  and  as  the  defender  makes  mention  of  an  agreement,  and  none 
but  this  is  suggested,  your  Lordships  will  be  of  o]Mnion  that  the  Sheritf's  interlocutor 
was  well  founded.  The  question  is  not  what  would  have  been  done  by  the  Sheriff, 
had  a  diiferent  course  of  defence  been  adopted.  If  the  Sheriif  had  not  been  satisfied 
by  the  admissions,  he  would  probably  have  ordered  the  case  to  be  heard  upon  issues. 
I  am  not  quite  satisfied  with  the  evidence,  but  whatever  difficulty  I  have  on  that  first 
and  fundamental  part  of  the  case,  a  ditticulty  which  arose  from  the  manner  in  which 
it  was  jiresented  to  the  Sheriff,  who  was  prevented  by  the  admissions  from  sending 
issues  to  a  jury  court;  yet,  under  all  the  circumstances,  I  am  not  disposed  to  recom- 
mend to  your  Lordships  to  take  a  view  of  the  case  different  from  the  Sheriff,  but  to 
affirm  his  judgment,  which  I  think  the  remainder  of  the  case  justifies.  The  whole 
contract  applies  to  a  hiring  for  a  continued  time,  and  the  present  mentioned  must 
mean  a  yearly  present.  Scott  was  to  continue  in  the  service  at  all  events  for  one 
year,  and  till  the  agreement  terminated  b}'  the  demise  of  either  party.  If  Scott  left 
at  the  end  of  the  first  year,  he  was  to  have  the  £20,  and  the  words  '"  at  all  events  " 
imply  a  contemplated  continuance  of  the  service.  The  delay  in  asking  for  this  allow- 
ance was  matter  for  consideration,  but  not  so  strong  as  to  prevail  against  the  claim, 
for  the  Respondent  had  an  undeniable  right  to  £20,  and  it  being  admitted  that  he 
has  a  right  to  that  sum  for  one  year,  he  has  an  equal,  or  some,  right  to  the  like  sum 
for  all  tlie  years  of  his  ser-[332]-vice.  I  think  the  judgment  ouglit  to  be  affirmed 
with  simple  interest,  and  without  costs. 

Lord  Wynford  concurred,  and,  after  referring  to  several  passages  of  the  printed 
cases  on  both  sides,  from  which  he  drew  the  same  conclusions,  his  Lordship  said, 
"  As  to  costs,  I  agree  that  the  Respondent  ought  not  to  have  costs  of  the  appeal,  on 
account  of  the  doubts  and  difficulties  which  the  Lord  Ordinary  said  attended  the  case  ; 
for  when  the  Judge  below  expresses  his  doubts,  that  is  an  encouragement  to  parties 
to  appeal." 

The  interlocutors  were  affirmed  .accordingly,  with  sim]ile  interest,  as  at  tiie  bank 
in  Scotland,  and  without  costs. 


[333]  APPEAL 

Froji  the  Court  op  Chancery. 

The  KINO   OF  'r^PM^.—Appef/nnt :  HULLET  and  VflDDER,—Eespondenis. 

[Mews'  Dig.  viii.  179,  181  ;  S.C.  7  Bli.  N.S.  359.  See  Hunett  v.  Spain  {King  of), 
1828,  1  Dow  and  CI.  169,  and  notes  thereto.  See  Prioleau  v.  U.S.  1866,  L.R.  2 
Eq.  664:  U.S.  of  America  v.  Wagner  1867,  L.R.  3  Eq.  730:  South  African 
RepiMic  V.  La  Cotnpagnie  Franco-Beige  du  Chemin  de  Per  du  Nord  (1898), 
1  Ch.  190.] 

A  foreign  sovereign  prince,  being  declared  entitled  to  sue  in  the 
Court  of  Chancery  here  in  his  political  capacity,  claims  the 
privilege  of  putting  in  an  answer,  by  his  agent,  or  without  oath 
or  signature,  to  a  cross-bill,  filed  against  him  by  the  Defendants  to 
his  original  bill;  Held,  that  he  stands  on  the  saane  footing  with 
ordinary  suitors  as  to  the  rules  and  practice  of  the  Court,  and  is  bound,  like 
them,  to  answer  a  cross-bill  personally  and  upon  oath. 
The  Plaintiffs  in  the  cross-bill  liaving  put  in  a  full  and  suflScient  answer  to  the 
original  bill,  which  is  subsequently  amended,  obtain  an  order  for  a  month's 
time  to  plead,  answer  or  demur  to  the  amended  bill  after  the  Plaintiff  therein 
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should  have  answered  their  cross-hill,  tiiat  order  is  held  good,  and  is  accord- 
ingly affirmed. 

The  material  allegations  and  prayer  of  the  Appellant's  original  bill  are  stated 
in  the  report  of  a  former  appeal  (1  Dow  and  Clark,  169,)  brought  by  the  Respondents 
against  an  order  of  tJie  then  Lord  Chancellor,  over-ruling  their  demurrer  to  that  bill. 
The  House  of  Lords  dismissed  that  appeal  and  affirmed  the  order  of  the  Court  below, 
on  the  18th  of  June  1828,  thei-eby  establishing  the  Appellant's  right  tO'  sue  in  our 
Coi'rts  of  equity  as  a  foreign  sovereign,  and  in  his  political  capacity.  The  Re- 
spondents, on  the  3d  of  July  following,  tiled  their  cross-bill  in  the  Co'Urt  of  Chancery 
agpinst  the  Appellant,  and  Don  Justo  de  Machado,  who  had  also  been  made  Defendant 
to  the  A]ipellant's  bill,  but  remained  out  of  the  jurisdiction. 

[334]  The  cross-bill,  after  reciting  the  material  parts,  and  the  prayer  of  the 
original  bill,  stated  and  charged  in  circumstantial  detail,  that  many  of  the  allega- 
tions in  respect  of  which  the  Respondents  were  made  parties  to  the  said  original  bill 
were  not  according  to  the  trutili,  and  that  the  Appellant  had  in  his  power,  and  in 
the  power  of  his  agents,  servants  and  ministers,  various  documents  and  statements, 
by  wliich.  if  produced,  it  would  appear  tliat  many  of  the  allegations  in  said  bill  were 
not  according  to  the  truth,  and  by  which  also  the  truth  of  many  other  circumstances 
would  appear,  whereby  it  would  be  shown  that  Appellant  had  no  title  to  relief  against 
Ihefe  Respondents  in  respect  of  any  of  the  matters  in  said  bill  mentioned  :  that  tlie 
Appellant  had  no  right  to  the  fund  provided  by  the  treaties  in  the  said  original 
bill  mentioned  ;  and  that  the  claims  of  Spanish  subjects  on  that  fund  had  been 
adjudicated  in  Paris,  and  openly,  and  with  the  knowledge  of  the  Appellant,  sold, 
and  by  such  sales  became  the  property  of  French  and  British  subjects:  that  his 
Catholic  Majesty  had  unduly  got  possession  of  a  considerable  portion  of  the  trust  or 
indemnity  fund,  and  misapplied  it,  and  that  he  intended  to  apply  to  the  general 
pui  poses  of  his  government  the  money  alleged  in  his  bill  to  be  deposited  with  the 
Respondents;  and  that,  as  evidence  of  such  intention,  his  Catholic  Majesty  and  the 
Assembly  of  the  Cortes,  in  the  year  1823,  enacted  that  the  said  fund  should  bo  applied 
to  tlie  exigencies  of  the  Executive  Government ;  and  the  Spanish  Finance  Minister 
accordingly  assigned  the  said  fund  to  divers  persons,  by  drawing  bills  of  exchange 
against  it,  whereby  any  right  assumed  by  the  Appellant  and  Government  of  Spain, 
of  further  dealing  with  it,  was  wholly  extinguished  :  That  by  the  laws  of  Spain,  the 
monies  in  the  said  original  bill  mentioned  did  not  belong  to  his  Catholic  Majesty, 
nnr  was  he  en-[335]-titled  to  sue  for  the  same;  and  that  so  it  would  appear,  if  his 
said  Majesty  would  set  forth  the  law  of  Spain  by  which  he  claimed  to  have  any  in- 
terest in  the  said  monies,  or  any  right  to  sue  for  the  same:  That  various  despatches, 
communications  and  orders  had  been  transmitted  by  the  orders  and  with  the  privity 
of  his  said  Catholic  Majesty  to  the  said  Justo  de  Machado,  in  which  it  was  admitted, 
or  stated,  that  his  Catholic  Majesty  had  no  right,  or  interest,  or  tatle  in  or  to  any 
monies  in  possession  of  the  said  Justo  de  Machado;  and  tliat  so  it  would  appear,  if 
all  communications  or  despatches  made  or  sent  to  the  said  Justo  de  Machado,  by,  or 
by  the  orders  of,  or  witili  the  privity  of,  his  said  Catholic  Majesty,  or  any  of  his 
ministers  or  council,  were  set  forth:  That  the  said  monies,  by  certain  agreements 
entered  into  by  his  Catholic  Majesty,  or  with  his  authority,  did,  as  against  him,  and 
all  persons  claiming  under  him,  belong  exclusively  to  certain  persons  having  claims 
tnder  a  certain  convention  concluded  in  May  1823,  by  which  his  Catholic  Majesty 
became  bound  to  make  full  compensation  to  all  British  subjects  for  property  or 
vcEsels  belonging  to  them,  which  had  been  detained  or  seized  by  Spanish  vessels  or 
Spanish  authorities,  at  an}'  time  after  the  -1th  of  July  1808,  down  to  the  date  of  the 
said  convention  ;  and  in  particular,  that  a  great  part  of  the  said  monies  did  belong 
to  Respondents,  for  that  tlie  said  Spanish  Government  seized,  or  caused  to  be  seized, 
subsequently  to  the  4tli  of  July  1808,  two  ships,  called  the  Srorpion  and  the  V ultiire, 
with  their  cargoes,  which  belonged  to  these  Respondents  ;  and  that  tlie  same  were 
si'  d  by  tlie  authority  of  the  King  of  Spain  :  and  that  tlie  wliole  of  tlie  proceeds  thereof, 
an'ounting  to  upwards  of  one  million  of  Spanish  dollars,  were  paid  into  the  royal 
treasure,  and  applied  to  the  use  of  his  Catholic  Majesty  ;  and  that  these  Respondents 
had  a  good  and  [336]  valid  claim  against  him,  to  the  amount  of  more  than  £200,000. 
■which  they  were  prevented  from  enforcing  against  him  merely  by  his  royal  character. 
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The  cross-bill  further  chnrp;ed,  that  tliere  was  a  special  necessity  that  the  Appellant 
should  be  compelled  to  answer  upon  oath  all  tlie  matters  thereinbefore  mentioned, 
iiiesmuch  as  the  same  were  material  to  the  Res]jondents'  defence  in  the  original 
i-uit,  and  to  produce  all  writings,  papers  and  documents  in  any  way  relating  to  any 
of  the  matters  therein  mentioned,  which  then  were  in  the  possession  of  him,  or  of  any 
(if  his  agents,  ministers  or  servants :  That  his  Catholic  Majesty  had  knowledge, 
remembrance  or  belief  with  respect  to  all  or  many  of  the  matters  thereinl)efore 
n)cntioned,  and  had  documents  and  writings,  and  other  means  of  full  and  ])erfect 
knowledge  as  to  the  same  within  his  power  :  and  that  he  was  bound  to  use  such 
means,  in  order  to  give  the  Respondents  the  aforesaid  discovery:  and  that,  without 
the  production  of  the  said  documents,  and  the  discovery  of  all  the  matters  by  the 
s;nd  cross-bill  inquired  after,  these  Respondents  could  not  have  justice  in  the  said 
(.riginal  suit,  the  more  especially  as  iiis  said  Catholic  Majesty  intended  to  amend 
his  said  original  bill,  and  materially  to  alt«r  the  case  stated  in  it,  which  tJiese 
Respondents  submitted  he  ought  not  be  allowed  tO'  do  till  he  should  have  fully  an- 
swered their  said  cross-bill  ;  the  discovery  thereby  prayed  being  such  as,  besides 
being  essential  to  their  defence  to  tlie  original  bill,  would  show  the  untruth  of  the 
f  negations  which  the  Appellant  intended  to  introduce  by  amendment  into  his  said 
original  bill. 

The  cross-bill  tlien  prayed,  amongst  other  tluugs,  that  the  Appellant  might  be 
ordered  tO'  make  to  these  Respondents  tlie  discovery  tliereby  sought,  and  that  his 
siiid  Catholic  Majesty  might  also  be  restrained  from  proceeding  in  the  said  original 
suit  until  he  should  [337]  have  granted  a  full  discovery  of  all  the  matters  of  which 
a  discovery  wa,s  thereby  prayed,  and  of  all  the  writings,  ]ia])ers  and  documents 
therein  mentioned. 

The  Respondents,  in  the  same  month  of  July  1S28,  put  in  tlieir  joint  and  several 
answer  to  the  Appellant's  original  bill.  And  the  Appellant  having  amended  (1  Russ. 
and  Myl.  7)  his  bill  in  March  1830,  an  order  was  made  in  both  causes  by  the  Vice- 
Chancellor,  bearing  date  tlie  8th  day  of  May  1830,  upon  the  application  of  the 
Respondents,  that  they  should  have  a.  month's  time  to  plead,  answer,  or  demur  to 
the  amended  bill,  after  the  Appellant  should  have  answered  the  bill  of  the  Re- 
spondents. An  application,  made  on  behalf  of  the  Ap]iellant  to  the  then  Lord  Chan- 
cellor to  discharge  that  order,  was  refused  on  the  6th  day  of  July  following. 

The  Respondents  were  subsequently  served  with  twO'  notices  of  motions  to  be  made 
on  behalf  of  the  Appellant  before  the  present  Lord  Chancellor.  One,  bearing  date 
loth  January  1831,  was  to  the  effect,  "  That  Don  Juan  Escudero,  residing  in  Wey- 
mouth-street,  in  the  county  of  Middlesex,  might  be  permitted,  on  behalf,  and  in  the 
name  of  the  Appellant,  to  put  in  an  answer  to  the  biU  of  the  Respondents,  the  Appel- 
lant thereby  undertaking  that  the  answer  so  to  be  put  in,  and  all  proceedings  con- 
sequent upon  it,  sliould  be  as  valid  and  effectual  for  the  purposes  of  the  said  causes, 
i'^  such  manner  as  the  Court  should  direct,  as  if  such  answer  had  been  put  in  per- 
sonally by  the  Appellant  in  the  ordinaiy  course  ;  or  that  the  said  Court  would  be 
pleased,  under  the  peculiar  circumstances  of  the  case,  to  accept  the  answer  ol  the 
Appellant  without  oath  or  signature." 

An  affidavit  of  Don  Juan  Escudero,  filed  in  supjjort  of  tliat  intended  motion, 
stated,  amongst  other  tilings,  [338]  that  he  was  one  of  the  Appellant's  subjects,  and 
appointed  by  him  a  commissioner  in  this  country,  for  the  purpose  of  recovering 
ircm  the  Respondents  and  others  the  indemnity  funds  mentioned  in  the  pleadings: 
That  deponent  had  perused,  and  carefully  considered  the  said  bill  filed  by  the  Re- 
spondents, purporting  to  be  a  cross-bill,  and  believed  that  the  Appellant  had  per- 
sonally little  or  no  knowledge  of  the  mattere  contained  therein:  That,  believing  it 
wculd  be  impossible  to  procure  an  answer  to  the  said  cross-bill  from  the  Appellant 
personally,  inasmuch  as  deponent  conceived  it  would  be,  and  as  he  was  instructed 
by  authority,  would  be  considered,  both  by  the  Appellant  and  the  Spanish  Govern- 
in.  nt,  inconsistent  with  the  rank  and  dignity  of  the  Apjiellant  as  a  Sovereign  Prince, 
to  put  in  an  answer  personally  and  ujion  oath  in  the  said  Court  of  Chancery,  or  in 
any  of  the  courts  or  tribunals  of  this  or  any  other  country,  he.  this  depi.iienr,  upon 
advice  of  counsel  and  after  communication  with  the  Appellant,  was  authorized  by 
Iiim  to  i)ut  in,  on  behalf  and  in  representation  of  tlie  Apjiellant,  an  answer  to  the 
said  cross-bill,  and  also  to  consent,  on  the  part  of  the  Appellant,  that  such  answer,  and 
a^l   jiroceedings   in  the  said  causes  consequent  thereupon,  should  be  as  valid   and 
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effectual  for  the  object  and  result  of  both  the  said  suits,  as  if  the  Appellant  himself 
had  put  in  tlie  answer  in  the  ordinary  way;  and  that  from  the  knowledge  deponent 
])ossessed  as  to  the  several  matters  contained  in  the  said  cross-bill,  he  had  no  doubt 
whatever  but  that  he  could  give  a  full  answer  and  discovery  as  to  all  the  matters 
therein  contained,  if  he  were  permitted  so  to  do  by  tlie  said  Court  of  Chancery;  and 
that  he  was  willing,  if  the  said  Court  should  think  fit  so  to  direct,  to  put  in  a  full 
and  complete  answer  to  the  said  cross-bill,  in  the  place  and  in  the  name  of  tlie 
Appellant. 

[339]  The  second  notice  of  motion,  bearing  date  the  10th  September  1831,  was 
to  tile  effect  that  the  aforesaid  order  of  the  Vice-Cha.ncellor,  of  the  8tii  day  nf  Mav 
1830,  affirmed,  on  appeal,  by  the  Lord  Chancellor  the  6th  day  of  July  1830,  might, 
with  the  said  order  of  the  6th  day  of  July,  be  discharged. 

An  affidavit  of  Mr.  Thomas  Browning,  filed  on  the  15th  of  November  1831,  in  aid 
of  both  motions,  stated,  amongst  other  things,  that  deponent  was  the  solicitor  em- 
ployed in  the  said  causes  on  behalf  of  the  Appellant;  and  that  on  the  30th  day  of 
August  1831,  an  order  was  made  by  the  Court  of  Chancery,  in  a  cause  still  pending, 
in  which  Juan  Alvarez  }•  Mendizabel  was  Complainant,  and  the  said  Machado,  the 
Respondents,  the  Appellant,  and  others  were  Defendants,  whereby  these  Respondents 
•^^el•e  ordered  to  pay  into  the  Bank  of  England,  to  the  credit  of  that  cause,  the  sum 
of  £2i,020,  and  to  deposit  certain  mining  shares,  part  of  the  indemnity  fund  or  of 
the  produce  thereof,  alleged  in  the  Appellant's  bill  to  have  come  into  the  Re- 
spondents' hands  under  the  circumstances  therein  stated.  The  dejionent,  after 
setting  forth  in  his  affidavit  se\-eral  communications  1>etween  himself  and  the 
solicitors  to  the  said  Mendizabel,  as  to  a  proposed  co-operation  to  enforce  the  last- 
mentioned  order,  stated  tliat,  the  bill  of  Mendizabel  was  dismissed  as  against  Messrs. 
Hullet  and  Widder  without  previous  intimation  to  deponent :  that,  in  consequence 
of  such  dismissal,  the  said  order,  of  the  30th  dav  of  August,  had  not  l)een  in  anv 
manner  acted  upon  :  and  that  deponent  had  good  reason  for  believing  that  the  said 
Mendizabel  had  been  induced  to  dismiss  his  bill  as  against  the  Respondents,  either  in 
I'onrequence  of  some  bribe  given  or  promised  to  him  by  the  Respondents  for  that 
purpose,  or  in  consequence  of  some  fraudulent  [340]  concert,  compromise,  or  agree- 
ment subsisting  between  the  said  Mendizabel  and  the  Respondents. 

The  Respondents  excepted  to  this  last  affidavit  for  impertinence,  and  their  ex- 
ceptions being  referred  to  the  Master,  he  certified  that  the  whole  of  that  affidavit  was 
impertinent.  The  Master's  report  was  subsequently  confirmed  by  two  orders  made 
by  the  Lord  Chancellor,  one  bearing  date  the  15th  of  Marcli  1832,  referring  back 
to  the  Master,  to  expunge  the  said  impertinence  from  the  affidavit  ;  tlie  second, 
bearing  date  on  the  lith  of  May  following,  disallowing  exceptions,  filed  by  the  Appel- 
lant against  the  report. 

By  another  order  of  the  same  14th  of  May  1832,  his  Lordship,  having  previously 
heard  the  two  motions,  of  which  the  notices  are  above  stated,  was  pleased  to  declare 
tbat  he  did  not  think  fit  to  make  any  order  upon  them. 

The  King  of  Spain  now,  by  his  appeal  to  this  House,  prayed  for  the  reversal  of 
all  these  orders,  viz.  the  order  of  the  Viee-Chancellor  of  the  8th  of  May  1830,  the  order 
of  the  then  Lord  Chancellor  of  the  6th  of  July  1830,  affirming  the  same,  and  the  said 
three  orders  of  the  present  Lord  Chancellor,  of  tlie  15th  of  March  and  14tli  of 
May  1832. 

The  AttO'mey-General  and  Sir  C.  Wetherell,  in  support  of  the  appeal :  This  is  a 
cace  of  first  impression.  This  is  the  first  time  a  foreign  potentate  has  been  called 
uj. on  as  a  defendant  to  put  in  an  answer  upon  oath.  None  of  the  Judges  before  whom 
this  case  came,  none  of  the  counsel  who  argued  it  on  either  side  in  the  Court  below, 
or  who  argue  it  now  here,  have  been  able  to  find  one  precedent.  The  Respondents 
have  already  questioned,  by  their  demurrer,  the  right  of  the  Appellant  to  sue  as  a 
foreign  [341]  sovereign  in  our  Court  of  Chancery.  But  your  Lordships  decided 
against  them,  and  by  that  decision  it  is  now  established,  that  a  foreign  sovereign 
jray  sue  on  behalf  of  his  subjects  in  our  Courts,  and  is  entitled  to  be  considered  as  a 
sovereign  prince  to  all  intents  and  purposes  (1  Dow  and  Clark,  179) ;  the  individual 
is  merged  in  the  sovereign,  and  he  cannot  be  called  on  to  put  in  an  answer  upon 
oath  as  a  natural  person.  By  that  decision  upon  the  demurrer  it  was  declared  that 
the  King  of  Spain  was  entitled  to  an  answer  to  his  bill  from  these  Respondents.  The 
Respondents,  baffled  in  their  first  manoeuvre,  next,  filed  a  cross-bill,  before  they  put 

944 


.SPAIN   (KIXC   of)    r.    HULI.KT  [18.S:^|      I  CLAHK  &  FINNELLY. 

in  an  answer  to  tlie  original  bill,  with  the  view,  that,  knowin;:  their  answer  would 
render  it  necessary  for  the-  original  bill  to  be  amended,  they  might  have  an  answer 
to  their  cross-bill  before  tliey  answered  the  amended  bill.  The  order  of  the  Vice- 
Chancellor,  that  now  tirst  appealed  from,  was  what  they  anticipated;  that  order  is 
wrong.  For,  in  the  first  ]ihice,  tliis  is  not  a  cross-bill,  according  to  the  definition  of 
a  cross-bill  as  generally  understood,  or  according  to  the  real  principle  upon  wliich 
alone  a  Court  of  Equity  allows  the  right  to  file  a  cross-bill,  namely,  that  the  defendant 
to  an  original  bill  may  have  an  answer  on  oath  to  his  cross-bill,  in  order  to  enable  him 
to  make  out  a  complete  defence  to'  tlie  original  bill.  This  House  decided  that  the 
original  bill  was  the  bill  of  the  King  of  Spain,  as  King.  But  tlie  bill  of  the  Re- 
spondents is  not  against  the  King  of  .Spain,  but  against  "  a  certain  individual 
cla'ming  the  appellation  and  title  of  liis  Catliolic  Majesty,  Ferdinand  the  7th,  resid- 
ing at  the  palace  of  the  Escurial,  near  Madrid,"  etc.  A  cross-bill  should  he  filed 
against  the  same  plaintitT  who  sued  by  the  original  bill — 

[342]  Lord  Wynford  :    Has  he  demurred  to  the  cross-bill  I 

Lord  Plunkett :    The  proper  way  to  try  that  question  would  be  by  demurrer. 

Counsel  for  the  Appellant :  We  feel  a  difficulty  on  that  point.  We  are  now  show- 
ing that  this  is  not  a  cross-bill  ;  but  if  your  Lordships  decide  against  us  on  tliat 
print,  then  our  difficulties  will  be  multiplied.  There  may  be  a  good  defence  to  a 
cr!  f  s-bill,  without  demurring.  It  we  demurred,  we  should  thereby  have  admitted 
the  allegations  of  facts  in  the  cross-bill,  which  we  do  not  admit,  and  therefore  we 
■. ould  not  demur;  for  there  is  no  ground  for  the  allegation  therein  made,  that  the 
King  of  Spain  is  misdealing  with  the  indemnity  funds.  The  practical  purpose  of 
a  cross-bill  is  admitted  by  all  the  authorities  on  tlie  subject,  to  be  for  protecting  a 
defendant  from  any  unjust  claim,  and  many  cases  may  be  put,  in  which  a  defendant 
could  not  put  in  a  complete  answer  to  the  original  bill,  essential  to  his  defence,  until 
he  had  first  obtained  an  answer  to  the  cross-bill  filed  by  himself.  Tlie  Res|joiidents' 
bill  is  not  for  that  purpose :  we  call  their  cross-bill  a.  muckerj' :  it  charges  that  British 
subjects,  and,  among  them,  the  defendants,  had  claims  on  Spain  for  piratical  attacks 
on  the  f^cnrpinn  and  Vulture  ships,  in  1808.  This  is  an  imposition  on  the  Court  of 
Chancery.  Compensation  has  lieen  already  made  for  such  claims  by  a  convention 
with  Spain.  If  your  Lordships  decide  this  to  be  a  cross-bill,  we  must  submit;  but  we 
rtly  on  this  part  of  the  case  for  the  Appellant,  and  intreat  your  Lordships  to  look 
at  the  whole  of  the  record  before  you  come  to  that  decision,  which  may  be  of  dangerous 
consequence,  inasmuch  as  fraudulent  parties  may  hereafter  take  advan-[343]-tage 
of  the  form.  With  respect  to  the  rule  of  jiractice  in  the  Court  of  Chancery,  namely, 
that  the  identical  plaintiff  in  the  original  bill  must  himself  swear  to  his  answer  to 
a  cross-bill,  we  maintain\that  that  is  not  a  universal  nor  an  inflexible  rule.  The 
Court  of  Chancei-y  dispenses  with  it  in  the  cases  of  peers,  corporations,  infants, 
lunatics,  married  women,  and  other  persons  in  the  like  situations,  and  these  cases- 
furnish  an  analogy  important  to  be  kept  in  view  in  the  present  case.  Granting  the 
e.vistence  of  the  rule,  we  say  there  is  nothing  in  the  generality  of  the  practice,  nor  in 
tl.e  special  nature  of  this  case,  to  require  the  application  of  it  here.  Why  is  exception 
made  in  case  of  a  peer?  It  is  because  he  is  a  hereditary  legislator,  and  it  is  part  of 
our  municipal  policy  to  accept  his  word  of  honour  instead  of  his  oath.  Will  your 
Lordships  require  of  the  King  of  Spain,  suing  here  on  behalf  of  his  subjects,  to  do 
that  which  you  dispense  with  in  a  petty  baron  of  twenty-four  hours  creation,  in  a 
simple  controversy  with  one  of  his  fellow-subjects  I  .4  peer  can,  and  does  take  an 
oath  in  some  cases,  but  the  Court  of  Chancery  dispenses  with  his  oath  in  an  answer  to 
a  cross-bill.  Why  cannot  this  House  institute  a  like  rule  in  the  case  of  a  king?  In 
cioss-bills  against  corporations,  the  town  clerk  swears  to  the  answer  for  them — 

The  Lord  Chancellor:  Both  Lord  Redesdale  and  Lord  Lyndhurst,  in  their  judg- 
ment on  tlie  demurrer,  said,  that  the  King  of  Spain  was  on  tlie  same  footing  here 
a,-  his  adversary,  when  he  came  to  sue  here,  and  the  Coui't  of  Chancei-y  had  complete 
c  rtrol  over  him  (1  Dow  and  Clark.  171). 

The  Counsel  for  the  Appellant:  Those  learned  Lords  said  nothing  in  the  course 
of  the  argument,  or  in  the  judgment  on  the  demurrer,  as  to  the  King  of  Spain  [344] 
being  obliged  to  put  in  an  answer  on  oath.  The  Court  of  Chancery  did  not  require 
an  oath  from  Quakers,  Moravians  or  Hindoos.* 

*  In  the  several  parts  of  this  case  in  which  Quakers  are  mentioned,  their  partial 
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[345]  Lord  Chancellor:  Yes;  in  their  cases  an  oath  is  required,  in  their  own 
form  ;  and  tlie  question  always  was,  what  was  the  ceremonial  that  amounted  to  an 
oath.     Here  the  Kinu:  of  Spain  declines  an  oatli,  or  a  ceremonial  equivalent  to  it. 

Lords  Wyuford  and  Plunket:  Where  is  it  laid  down  that  a  sovereign  cannot  take 
an  oath'.'     It  is  another  case,  whether  he  can  be  compelled  to  take  it. 

The  Lord  Chancellor:  A  sovereign  can  take  an  oath  ;  our's  takes  liis  coronation 
oath. 

Counsel  for  the  Appellant:  But  he  does  not  take  an  oath  in  cases  of  controversy 
in  our  Courts,  nor  in  matters  external  to  his  ki.ngdom.  It  is  impossible  for  the 
Appellant  to  do  sO'  consistently  with  his  independent  sovereign  character,  according 
to  the  principles  of  tlie  law  of  nations,  as  practised  between  all  European  states,  and 
liib  admitted  relation  to  this  country  as  head  of  the  kingdom  of  Spain.  The  Appellant 
tenders  an  equivalent,  as  a  corporation  does. 

.\n  infant  cannot  put  in  an  answer  ;  it  is  put  in  for  him.  So  with  a  lunatic,  who 
answers  by  his  committee;  so  with  a  married  woman,  wlio  answers  by  another.  All 
these  rules  are  of  the  ci-eation  of  the  Court  of  Chancery,  which,  even  in  the  case  of 
a  person  who  was  not  a  lunatic,  controlled  its  own  practice,  and  appointed  a  person 
tu  put  in  an  answer  for  him.  The  case  of  corporations  is  the  most  analogous  to  the 
present  case,  which  is  new,  and  in  which  therefore  this  House  can  lay  down  a  rule  of 
practice. 

But  it  is  impossible,  after  examining  tlie  history  and  circumstances  of  this  case, 
and  the  position  in  which  the  Respondents  are  placed,  to  contend  that  an  answer 
[346]  from  the  King  of  Spain,  upon  oath,  to  tlie  Respondents'  bill,  is  in  any  degree 
whatsoever  necessary,  in  order  to  give  tliem  the  means  and  opportunity  of  defence. 

Lord  Chancellor:  You  are  not  to  .assume  that  the  King  of  Spain  has  no  know- 
ledge of  the  matters,  of  which  a  discovery  is  sought  by  the  bill :  suppose  he  has  some- 
thing in  graemin,  which  no  one  else  can  disclose. 

Counsel  for  the  Appellant:  Our  impression  is,  that  he  cannot  take  an  oath;  the 
law  of  nations  will  not  allow  the  independence  of  a  sovereign  to  be  lost  by  taking 

exemption  from  the  necessity  of  taking  an  oath  is  spoken  of  as  an  exemption  from 
the  obligation  of  making  a  solemn  appeal  to  God  in  affirmance  of  their  statement; 
this  seems  to  be  a  mistake.  In  the  case  of  Atclieson-  v.  Everett,  Lord  Mansfield  says, 
(Cowp.  .390,)  "  It  is  objected  that  the  Quakers  are  the  only  pieople  in  the  world  who 
ever  refused  to  swear;  but  in  substance  their  affirmation  is  the  same  thing,  the  form 
only  is  different,  for  an  affirmation  is  a  most  solemn  appeal  and  attestation  to  God 
of  the  truth."  The  Act  of  the  last  session  (.3  and  4  W.  -1,  c.  49),  which  allows  Quakers 
and  Moravians  to  make  an  affirmation  on  all  occasions  where  an  oath  would  be 
i.^quired  from  other  persons,  may  therefore  be  said  to  have  done  no  more  than  put 
'tliem  on  an  equalit}'  with  other  men. 

The  subject  may  be  truly  considered  in  this  point  of  view:  Quakers  believe  that 
any  use  of  the  name  of  God  in  merely  human  transactions  is  impious,  and  is  in  itself 
a,  sin.  Other  men  do  not  think  the  solemn  use  of  that  name  is  a  sin,  unless  it  be  so 
used  to  sanctify  a  falsehood.  To  compel  Quakers,  therefore,  to  take  an  oath,  (if  they 
could  be  compelled)  would  be  to  oblige  them,  in  their  opinion,  to  offer  a  gratuitous 
offence  to  (lod,  since  they  were  ready  to  authenticate  in  another,  but  still  in  a  very 
sclemn  manner,  the  truth  of  their  statements.  The  Legislature  have  wisely  ceased 
to  insist  upon  a  form  which  in  many  cases  prevented  Quakers  from  performing  their 
drties  towards  their  fellow-subjects  by  the  fear  that  in  doing  so  they  should  be  violat- 
ing their  duty  towards  God. 

The  case  of  the  Hindoo  is  also  incorrectly  put  in  tlie  argument.  His  mode  of 
verifying  a  statement  not  only  is,  but  has  been  treated  in  our  Courts  as  an  oath  (1  Atk. 
21-50;  Str.  1104;  1  Wils.  84).  It  is  a  solemn  invocation  of  tlie  Deity,  though  not 
made  in  the  English  form.  Such  invocations  have  always  been  admissible  in  our 
Courts,  for  as  Lord  Mansfield,  in  Atrheson  v.  Everett,  Cowp.  389,  said,  by  the  prin- 
ciples of  the  common  law,  no  particular  form  of  oath  was  required,  but  that  every 
man  was  allowed  to  swear  in  that  form  which  he  thought  most  binding  on  his  con- 
science. With  respect  to  all  the  persons,  therefore,  the  answer  of  the  Lord  Chancellor 
was  in  conformity  with  the  leading  authorities,  "  in  tlieir  cases  an  oath  is  required 
in  their  own  form.' 
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such  oatli.  The  AppeUaiit  is  ready  U>  coiuply  with  all  the  t'orius  of  an  answer,  except 
the  oatli.  Beinj;  allowed  to  tile  a  bill  as  a  sovereiirii  i)rince,  and  iu  a  public  character, 
as  trustee  for  his  subjects,  he  ought  not,  and  cannot  now  sink  the  sovereign  in  the 
individual,  and  jiut  in  an  answer  on  oath  to  what  the  Respondents  call  a  cross-bill. 
There  is  no  instance  of  a  foreign  sovereign  being  made  a  defendant  to  a  cross-bill, 
and  therefore  the  Court  of  Chanceiy  nr  this  House  is  free  to  lay  down  the  rule  for  the 
first  time,  being  quite  unfettered  by  practice,  by  law,  or  by  Act  of  Parliament.  A 
corporation  supplies  an  officer  wliu  can  put  in  an  answer  ujjon  oath  :  Apjiellant  is 
ready  to  do  the  same.  He  tenders  M.  Escudero,  or  any  other  officer,  on  his  liehalf 
that  the  Court  of  Chancery  pleases  to  call  for.  The  King  of  Spain  is  a  foreign  cor- 
poration, and  offers  an  individual  who  is  within  the  Jurisdiction,  who  is  competent 
to  give  all  the  recjuisite  information,  and  who  can  be  dealt  with  in  every  way  as  liable 
to  all  tlie  consequences.  He  states  by  his  affidavit  that  he  has  more  knowledge  of  these 
matters  tlian  the  Appellant  can  have. 

[347]  The  Lord  Chancellor :  Have  you  any  case  in  whicli  a  sole  corporation  is 
allowed  to  put  in  an  answer  to  a.  cross-bill  without  oath? 

Counsel  for  the  Appellant :  We  have  not.  The  King  of  Spain  was  allowed  to  sue 
a?  a  sovereign  ;  but  now,  if  your  Lordships  say  he  must  swear  to  an  answer,  you  batter 
down  the  right  which  you  raised,  and  you  nullify  the  judgment  which  you  formerly 
gave,  for  he  cannot  swear  to  the  answer,  were  the  sum  in  dispute  as  many  millions  as 
it  is  thousands.  If  the  practical  rule  to  be  laid  down  in  the  Co'Urt  of  Chancery  is, 
that  an  accountable  agent,  trustee,  or  party  resident  in  England  siiall  nut  be  compelled 
to  answer  until  the  foreign  sovereign,  who  has  appointed  him,  has  answered  upon 
oath  what  may  be  ordinarily  called  a  cross-bill  (however  useless  and  unnecessary  for 
the  purposes  of  his  defence),  the  Court  of  Chancei-y  would  in  effect  be  shut  against  a 
foreign  prince,  and  the  grossest  frauds  may  be  practised  against  him  with  impunity, 
by  his  own,  or  the  accountable  agents  or  parties  resident  in  this  kingdom,  and  within 
tiie  jurisdiction  of  this  Court. 

Sir  Edward  Sugden  and  Mr.  James  Russell,  for  the  Respondents :  The  Appellant 
has  no  right  to  complain  that  he  is  kept  to  the  practice  of  the  Court.  It  was  by  very 
sharp  practice  he  obtained  the  order  to  amend  his  bill.  That  order  was  first  dis- 
charged for  irregularity,  but  the  Respondents'  clerk  in  Court  had  incautiously 
accepted  the  20s.  costs  for  the  amendment,  and  the  Appellant,  discovering  that  it  wa,s 
then  recently  decided  that  such  acceptance  was  held  a  waiver  of  the  irregularity, 
again  moved  the  Viee-Chancellor,  wlio,  feeling  himself  tied  down  by  the  order  of  the 
Lord  Chancellor  [348]  in  Tarhtun  x.  JJi/er  (1  Russ.  and  Myl.  1-7),  restored  the  order. 
That  is  not,  however,  now  the  subject  of  dispute.  The  first  of  the  orders  here  appealed 
from  is  according  to  the  practice  of  the  Court  of  Chanceiy,  which  is,  that  if  a  man 
liles  a  bill  and  after  answer  amends  it,  and  the  defendant  to-  it  files  a  cross-bill  in  the 
mean  time,  the  plaintiff  is  bound  to  answer  that  cross-bill,  before  he  can  compel  an 
answer  to  his  amended  bill ;  and  the  liability  to  answer  his  amended  bill  depends 
upon  his  answering  the  cross-bill.  This  order  is  to  tliat  effect,  and  it  has  been  twice 
confirmed,  first  by  Lord  Lyndhurst  and  again  by  the  present  Lord  Chancellor. 

But  it  is  asserted  for  the  Appellant  that  this  is  not  a.  cross-bill,  bec'ause  the  Appel- 
lant is  described  as  a  certain  individual  claiming  and  using  the  title  of  "  His  Catholic 
Majesty.  Ferdinand  the  7th,  King  of  Spain,  residing  at  the  palace  of  the  Escurial." 
Why,  tlie  Appellant's  own  bill  describes  him  so.  All  that  is  required  for  the  cross-bill 
is,  that  he  be  described  by  his  higher  title,  to  entitle  us  to  ask  of  him  to  do  the  same 
justice  to  us  which  he  asks  for  himself.  The  rule  of  practice  is  laid  down  in  Calvin'-': 
case  (7  Co.  Rep.  .'30).  If  the  Appellant  was  not  diescribed  by  his  higlier  title,  he  might 
demur  or  plead.  There  is  no  authority  to  show  that  a  foreign  sovereign  sues  in  any 
other  way  than  as  an  individual  ;  only  lie  must  have  his  higher  name.  But  if  this 
be  not  a  cross-bill,  why  did  they  not  demur,  as  one  of  your  Lordships  observed?  We 
cannot  now  go  into  tlie  question,  whether  this  is  or  is  not  a  cross-bill?  or  whether  we 
can  su)i]iort  tlie  allegations  contained  in  it,  or  have  good  grounds  of  defence  to  this 
suit  ?  When  the  cause  conies  to  be  heard  on  the  merits,  our  clients  will  absolve  them- 
selves liefore  the  Court. 

[349]  The  chief  question  here  is,  whether  the  King  of  Spain  can  take  an  oath? 
What  ]irevents  him?  Because  the  King  of  England  cannot  take  an  oath  to  matters  in 
our  Courts,  so,  it  is  argued,  cannot  the  King  of  S]iain.      But  he  is  to  take  an  oath,  if 
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lie  puts  himself  into  that  state  in  which  an  oath  is  required.  The  counsel  for  the 
Appellant  say,  that  the  law  of  nations  forbids  it,  and  they  offer  a  representative  for 
his  Majest}',  to  swear  to  the  answer.  But  our  Courts  require  the  oath  of  the  individual 
who  answers.  In  the  case  of  Tlie  Columbian  Government  v.  Rot/isc/iild  (1  Simons, 
94),  the  like  difficulty  arose;  the  plaintiffs  there  were  described  as  the  "  Columbian 
Government,"  and  their  counsel  being  desired  to  show  who  they  were,  and  not  being 
able  to  dO'  so,  the  demurrer  to  the  bill  was  allowed,  on  the  principle  that  the  plaintiff 
must  describe  himself  so  that  tlie  defendant  might  conie  against  him  by  a  bill  or  cross- 
bill. The  King  of  Spain  is  bound  by  the  same  rule  that  binds  others;  there  is  no 
distinction  between  suitors.  If  he  came  here  for  justice,  what  is  there  to  entitle  him 
to  an  exemption  from  the  rules  of  justice?  The  cases  of  infants  or  married  women 
have  nothing  to  do  with  this  case.  As  to'  corporations  aggregate,  the  officer  who  has 
the  care  of  the  corporation's  documents  is  to  give  the  information  called  for,  and  the 
practice  is,  to  make  him  a  party  to  the  bill  with  the  corporation ;  but  the  King  of 
Spain  is  not  within  that  class  oi  cases.  One  of  your  Lordships  a.sked  if  there  was  any 
instance  of  a  corporation  sole  being  exempted  from  the  general  rule  of  practice?  No 
answer  was  given,  because  no  instance  of  the  sort  could  be  found.  The  King  of 
Spain  tried  to  maintain  a  suit  by  his  agent:  he  failed  ;  can  he  defend  a  suit  by  his 
agent?  He  is  bound  to  [350]  defend  as  other  suitors  do,  and  the  law  of  England 
recognizes  no  difference  of  rank  amongst  them.  The  law  of  nations  lays  down  a 
doctrine  to  the  same  effect,  where  it  says  tliat  "  the  promises,  the  conventions,  all  the 
private  contracts  of  the  sovereign  are  naturally  subject  to  the  same  rules  as  those  of 
private  pereons  "  (Vattel,  b.  2,  c.  14,  s.  213,  "and  p.  209,  of  edit.  1793).  But  the 
dignity  of  the  King  of  Spain,  it  is  said,  prevents  him  from  taking  an  oath.  He  may 
have  such  dignity  and  rank  in  Spain  ;  but  when  he  leaves  his  own  kingdom  and  comes 
for  justice  into  this  his  pre-eminences  do  not  accompany  liim.  There  is  nothing  more 
inconsistent  with  royal  rank  than  to  he  sued  at  all ;  but  if  a  king  be  sued,  he  must  act 
like  any  other  individual.  The  law  is  so  laid  down  in  Calvin's  case,  before  referred 
to.  T/ie  Columbian  Gove/'nmenf  v.  Rotlischild  [1  Sim.  9-t]  is  a  decision  quite  in  point, 
and  that  decision  was  sanctioned  by  Lords  Eldon  and  Redesdale. 

As  to  the  orders  confirming  the  Master's  report  on  Mr.  Browning's  affidavit, 
although  the  counsel  for  the  Appellant  seems  to  have  abandoned  that  part  of  the 
appeal,  we  confidently  submit  that  these  orders  also'  were  right,  and  that  the  affidavit 
was  wliolly  impertinent,  being  obviously  filed  in  the  hopes  of  exciting  a  prejudice 
against  the  Respondents,  by  introducing,  in  the  form  of  a  statement  upon  oatli,  the 
conjectures  of  the  Appellant's  solicitor  as  to'  matters  irrelevant  tO'  this  cause.  We 
submit,  therefore,  that  all  the  orders  appealed  from  are  just  in  principle,  and  are  in 
conformity  witli  the  established  law  and  practice  of  the  Court  of  Chancery. 

The  Lord  Chancellor :  What  prevents  the  King  of  Spain  from  transferring  his 
interest  in  the  subject-matter  of  the  suit  to  a  person  who  can  put  in  an  answer  on 
oath? 

[351]  Mr.  Russell :  Nothing  :  his  assignee  might  then  file  his  bill  against  the 
Respondents,  and  make  tlie  assignor  a  party  defendant,  wliicli  would  certainly  place 
the  Respondents  in  some  difficulty. 

The  Attorney-General,  in  reply :  The  Appellant  did  not  assign  his  rights,  because 
he  could  not  foresee  that  tliis  objection  would  be  raised  ;  nor  could  he  properly  assign 
these  funds,  in  consequence  of  the  convention  and  arrangements  with  the  Government 
of  France,  to  appoint  commissioners  in  Spain  for  tlie  distribution  of  them.  The 
decision  in  the  case  of  The  Columbian  Government  v.  Bothschild  [1  Sim.  94]  is  not  in 
point;  for  tJiat  was  given  on  the  ground  that  no  such  Government  was  known  in  this 
counti'y  at  the  time  of  tJie  contract  there  mentioned,  and  the  Judge  could  not  acknow- 
ledge in  our  Courts  a  Government  which  was  not  recognized  by  the  Government  of  our 
own  country. 

Mr.  Russell  denied  that  that  was  the  ground  of  tlie  decision  of  the  Vice-Chancellor. 

The  Attorney-General :  We  took  that  view  of  the  case.  This  is  the  time  to  try 
whether  this  is  a  cross-bill,  and  not  at  the  hearing  on  the  merits  ;  can  this  l>e  a  crosss- 
biU  which  states  as  a  set-off  to  our  demand  the  capture  of  the  Scorpion  aiid  Vulture? 

Lord  Plunkett:  Suppose  the  cross-bill  ever  so  absurd,  is  that  a  reason  for  not 
answering  it  on  oath? 

Attorney-General :    It  is  not  a  cross-bill,  and  if  it  is  not,  there  is  an  end  to  the 
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argument.  But  if  it  is  a  cross-bill,  then  we  say,  do  not  compel  us  to  answer  on  oath, 
for  that  will  be  mockery,  as  by  our  original  bill  we  [352]  were  allowed  to  sue  as 
sovereign  prince,  and  your  Lordships  cannot  now  strip  the  Appellant  of  that 
character.  This  is  like  the  case  of  a  bishop  suing  in  right  of  his  see,  and  the  differ- 
ence between  a.  bishop  suing  in  that  right  and  in  his  private  right  is  the  same  as  tliat 
between  the  King  of  Spain  and  Ferdinand  Bourbon  in  this  Court. 

The  Lord  Cliancellor  :  Is  tiiere  any  instance  to  sliow  that  er  coiiiitcnte  in  any 
court,  in  this  or  any  other  country,  a  party  shall  import  with  him  the  modes  of 
proceeding  in  the  courts  of  a  foreign  counti-y?  In  the  Court  of  Common  Pleuis  a 
foreign  prince  was  so  far  recognized  as  to  be  discharged  from  arre.st,  on  giving 
common  bail,  by  Mr.  Justice  Heath,  and  Lord  Ellenlx)rough  afterward.s  said  he 
thought  that  was  wrong.  That  went  to  the  very  verge  of  privilege,  but!  yet  not  so  far 
as  the  Appellant  asks  us  to  go.  Suppose  a  subject  of  Spain  is  suitor  in  our  courts, 
and  says  he  does  not  like  his  cause  to  be  tried  by  a  jury  upon  oral  testimony,  etc, ; 
can  he  claim  the  course  of  trial  of  his  own  countr}'?  Is  it  not  the  fair  course  to  sub- 
mit to  the  laws  of  the  country  where  he  suesi 

The  Attorney-General :  The  rules  of  the  Court  of  Chancery  are  of  its  own  creation, 
and  the  question  is,  whether  in  this  case  of  novelty  and  difficulty  it  may  not  dispense 
with  an  oatli.  It  is  a  moral  impossibility  that  the  King  of  Spain  can  answer  on  oatli 
before  a  connnissioner  from  our  Court  of  Chancery,  in  the  face  of  his  subjects  ;  tliat 
would  be  strij)ping  himself  of  his  sovereignty,  as  it  would  be  acknowledging  a 
superior.  It  would  be  alsO'  unreasonable,  as  your  Lordships  allowed  him  to  sue  as 
a  foreign  prince.  We  have  not  abandoned  our  objections  to  any  of  the  orders 
appealed  from,  but  [353]  we  submit  that  the  affidavit  of  Mr.  Browning  was  material, 
and  pertinent. to  the  motion  in  support  of  which  it  was  made;  and  that  therefore  tlie 
orders  upon  that,  as  well  as  the  other  orders,  ought  to  be  reversed,  and  the  Appellant 
allowed  to  prosecute  his  suit,  and  the  Respondents  compelled  to  put  in  their  answer 
to  his  amended  bill.  We  again  repeat,  on  behalf  of  the  Appellant,  the  offer  made  in 
the  Court  Mow,  hy  which  he  conceives  that  he  submits  tO'  every  rule  of  justice  required 
by  the  doctrines  and  jurisdiction,  of  the  Court  of  Chancery  in  his  case. 

Lord  Plunkett:  My  Lords;  it  is  not  my  intention  to  go  into  the  reasons  upon 
which  I  found  my  opinion  that  tiie  orders  appealed  from  in  tliis  case  ought  to  be 
affirmed  ;  that  I  will  leave  to  my  noble  and  learned  friend,  with  whom  I  agi-ee,  and  who 
will  state  the  gi'ounds  of  his  opinion.  I  now  move  tliat  the  orders  appealed  from  be 
affirmed. 

The  Lord  Chancellor :  My  Lords  ;  I  do  not  see  any  occasion  for  postponing  the 
consideration  of  the  judgment  to  which  I  think  your  Lordships  ought  to  come  in  this 
case.  The  more  I  see  of  it,  the  more  I  am  inclined  tO'  affirm  tlie  orders  of  the  Courts 
below.  I  took  occasion,  during  tlie  argument  at  the  bar,  to  tlirow  out  my  opinion, 
that  though  the  King  of  Spain  sues  here  as  a  sovereign  prince,  and  is  justly  allowed 
so  to  sue,  yet,  beyond  that,  he  brings  with  him  no  privileges  tliat  can  displace  the 
practice  as  applying  to  other  suitors  in  our  courts.  Tlie  practice  of  the  Court  is  part 
of  the  law  of  the  Court ;  if  any  instance  could  be  addaiced  in  which  the  Court  deviated 
from  the  general  practice,  or  by  which  tlie  Court  was  divested  of  the  power  of  apply- 
ing the  universal  rule,  I  should  concede  to  that,  and  it  would  assist  me  in  [354]  giving 
the  Plaintiff'  relief.  Your  Lordships'  decision  upon  the  demurrer  did  not  dispose  of 
this  point  :  but  it  is  clear  to  my  mind,  that  if  tlie  present  question  had  been  then 
mooted  before  your  Lordships,  it  would  have  been  disjiosed  of  in  the  same  way.  One 
of  the  grounds  of  Lord  Lyndhurst's  decision  is,  that  the  Appellant  should  be  on  the 
same  footing  with  his  adversary,  subject  to-  the  control  of  the  Court,  and  liable  to  tlie 
rules  of  practice.  It  was  impossible  to  read  the  judgment  in  the  case  of  The  Cohnithian 
Governmenf  against  Rotliscliihl  [1  Sim.  91],  without  seeing  that  the  present  Master 
of  the  Rolls,  in  giving  that  judgment,  proceeded  on  the  same  view  of  the  matter. 
The  noble  and  learned  Lord  who  assisted  yesterday  at  the  argument,  authorized  me 
to  say  that  he  concurred  in  tlie  decision  of  the  Court  below.  The  reluctance  which 
the  Court  Mow  had  in  coming  tO'  that  decision  was,  that  there  was  an  apjiearance 
of  an  advantage  being  taken  by  one  party.  But  it  would  be  improper  to  state  tliat 
in  tliis  stage  of  the  proceedings.  I  concur  in  the  proposition  of  my  noble  and  learned 
friend. 

The  question  was  then  put,  and  the  orders  of  the  Courts  below  affirmed  with  costs. 
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[355]  APPEAL 

From  the  Court  of  Session. 

WILLIAM  TAYLOR,— Appellant :  Sir  WILLIAM  CUNINGHAM  FAIRLIE,  Baronet, 

and  Others,  Trustees  for  his  Creditors, — Respondents. 

A  bankrupt  is  made  defender  to  an  action  with  the  trustee  under  the  sequestra- 
tion, and  a  decree  is  pronounced  against  him  in  his  absence.     He  is  afterwards 
allowed  to  come  in  without  tlie  trustee,  and  lodge  defences  to  the  action  ;  after 
which  the  pursuers  apply  and  obtain  from  the  Court  an  order,  that  he  give 
security  for  the  expenses  of  process  before  he  shall  l>e  further  heard  ;  Held, 
that  the  order,  in  that  advanced  stage  of  the  proc'eediugs,  is  not  well  founded, 
and  it  is  accordingly  reversed. 
Sir  William  Cuningham  Fairlie,  by  tack  or  lease,  dated  August  1812,  let  to  the  Ap- 
pellant and  his  two  brothei-s,  John  and  George  Taylor,  and  their  heirs,  but  secluding 
assignees  and  sub-tenants,  under  whatever  denomination,  legal  or  voluntary,  without 
the  concurrence  of  the  said  Sir  W.  C.  Fairlie,  in  writing,  all  the  coal  in  the  estate  of 
Fairlie,  with  certain  resei-vations  and  powers  as  to  working,  for  24  years,  and  during 
the  litVtime  of  the  said  George  Taylor,  if  he  should  survive  that  period,  at  a  rent  of 
£500  a  year  after  the  tirst  year,  payable  by  equal  quarterly  payments.     It  was  pro- 
vided, that  on  failure  of  the  regular  quarterly  payment  of  the  rent,  so  as  that  two 
(juarters  should  be  at  any  time  due  when  a  third  became  current,  the  tack  should  \x 
void,  without  any  process  of  declarator  for  tliat  effect,  [356]  imd  it  should  be  in  the 
power  of  Sir  W.  C.  Fairlie,  his  heirs  and  successors,  to  enter  and  dispose  of  the  pre- 
mises, as  if  the  said  tack  had  never  been  made. 

The  lessees  entered  into  possession,  and  worked  the  colliery  until  the  year  181i, 
when  John  and  George  Taylor  assigned  their  interest  to  the  Appellant,  who,  falling 
into  embarrassments  in  tlie  year  1816,  assigned  tlie  lease,  with  otlier  subjects,  to 
Messrs.  Fulton  and  Neilson,  in  trust  for  the  benefit  of  his  creditors.  The  landlord 
did  not  assent  to  nor  recognise  either  of  these  assignments.  The  trustees  withdrew 
from  the  colliery  in  1818,  upon  which  John  and  George  Taylor,  during  the  Appellant's 
absence  from  Scotland,  petitioned  the  sheriff  of  Ayrshire,  in  which  county  the  colliery 
was  situated,  to  be  put  in  possession  of  the  same,  and  they  w-ere  accordingly  ad- 
mitted'? The  Appellant,  on  his  return  to  Scotland,  applied  to  the  sheriff  for  posses- 
sion of  the  colliery,  and  called  before  him,  as  parties,  both  the  brothers  and  the  land- 
lord, who  appeared  and  resisted  the  application.  The  further  litigation  was  then 
suspended,  in  consequence  of  the  bankruptcy  and  sequestration  of  the  estate  and 
effects  of  the  Appellant,  in  1819  ;  and  Mr.  Kerr,  appointed  trustee  under  that 
sequestration,  wliicli  still  continued,  did  not  take  any  steps  in  res]iect  of  tliis  subject.* 
John  Taylor  died  in  1823,  and  George  Taylor  became  involved  in  difficulties.  The 
Respondent.  Sir  W.  C.  Fairlie.  having  also  become  embarrassed  in  the  same  year,  exe- 
cuted a  trust  conveyance  of  his  estates  to  the  other  Respondents,  for  the  l^enefit  of  his 
creditors. 

On  the  10th  of  March  1825  the  Respondents  raised  [357]  sunnnons  of  declarator  of 
irritancy  against  George  Taylor,  John  Taylor,  jun.  heir  of  the  former  lessee,  and  his 
curators  (he  being  a  minor),  tlie  Appellant  and  his  trustees,  Messrs.  Neilson  and 
Fulton,  and  Mr.  Kerr,  narrating  tlie  contract  between  Sir  Wm.  C.  Fairlie  and  the 
lessees,  the  failure  to  pay  the  rent  at  the  stipulated  terms,  and  that  "  besides  former 
rents,  there  was  due  at  the  term  of  Martinmas  1824,  on  account  of  the  said  colliery, 
rent  for  four  quarters,  whereby  the  irritancy  declared  in  the  aforesaid  tack  had  been 
incurred,  and  the  said  tack  liad  l>ecome  void  and  extinct."'  And  thereon  it  con- 
cluded, that  it  "  should  be  found  that  tlie  foresaid  rents  were  due,  at  least,  that  there 
were  owing  and  resting  due  to  the  pursuers  two  quarterly  payments  of  the  foresaid 
yearly  remt,  while  a  third  had  become  current;  and  that  the  said  defenders  have 

*  The  Appellant  presented  a  second  petition  t«  the  sheriff  in  1825,  pravinsr 
possession,  which  was  resisted  by  the  landlord,  and  refused  by  the  sheriff,  who.se  judg- 
ment was  adhered  to  bv  the  Court  and  affirmed  on  apiieal  to  the  House  of  Lords  in 
1826. 
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thei-eby  coutraveued  tlie  terms  of  the  said  tack,  aud  incurred  the  irritancy  ti>resaid  ;" 
and  that  they  should  be  decerned  to  remove  from  the  occupation  of  the  subject.  De- 
fences were  lodged  for  Messi-s.  Neilson,  Fulton,  and  Kei-r,  objecting  to  any  decree 
going  out  against  them  personally,  for  rents  due  from  the  coUierj',  on  the  ground  that 
tJiey  had  nothing  to  do  with  the  subject  during  the  time  for  which  tlie  rents  mon- 
tioued  in  the  premises  had  fallen  duo,  but  stating  uo  objection  to  the  declaratory  con- 
clusions of  the  summons,  or  the  consequent  conclusion  for  removing.  No  defences 
were  at  first  lodged  for  the  Appellant.  The  Lord  Ordinary  assoilzied  Neilson,  Ful- 
ton, and  Kerr  from  any  claim  for  the  rent,  and  found  them  entitled  to  tlieir  e.\penses, 
quoad  ultra,  decerned  in  the  terms  of  the  libel. 

The  Appellant  having  afterwards  represented  against  that  interlocutor,  was 
allowed,  upon  pa3-ing  two  guineas  of  expenses  to  the  Respondents,  to  lodge  defences. 
A  record  was  niade  up,  and  a  debate  took  place,  when  the  [358]  Ijord  Ordinary,  by 
an  interlocutor,  of  tlie  date  of  the  ISth  December  1827,  decerned  against  tlie  Aiipellant 
in  the  terms  of  the  libel,  finding  him  liable  to  the  Respondents  in  expenses.  A  re- 
claiming note  liaving  been  presented  against  this  interlocutor,  the  case  came  on  for 
advising,  before  the  Second  Division  of  the  Court,  when  the  Appella.nt  insisted, 
among  other  things,  that  on  a  balancing  of  accounts  between  himself  and  his  co- 
lessees,  and  tlie  landlord,  it  would  be  found  that  the  rent  and  arrears  libelled  for  were 
not  due  when  the  summons  was  brought.  The  Respondents  objected  tO'  any  investi- 
gation of  the  accounts  then,  contending  that  such  investigation,  if  neces- 
sary, should  have  been  offered  while  the  case  was  in  the  Outer  House ; 
they  urged,  that  the  Appellant,  being  a  sequestrated  bankrupt,  and  having  obtained 
no  retrocession  from  his  trustee,  should  not  be  allowed  to  litigate  further  in  this 
matter,  without  his  finding  caution  for  tiie  expenses  of  process.  The  Lords  of  the 
Second  Division,  after  advising  on  the  further  pleadings,  by  an  interlocutor  of  the 
date  of  the  4th  December  LS29,  ordained  the  Appellant,  before  further  proceedings,  to 
find  sufficient  caution  for  the  whole  expenses  of  process.  A  petition  for  leave  to  appeal 
against  that  interlocutor  was  afterwards  presented  by  the  Appellant,  but  refused  ; 
and,  he  having  still  failed  to  find  caution,  the  Court,  having  heard  counsel  for  the 
Respondents  in  respect  of  no  appearance  for  the  Appellant,  and  of  the  former  pro- 
cedure, refused  the  desire  of  the  reclaiming  note,  and  adhered  to  the  interlocutor 
submitted  to  review. 

From  these  interlocutors  an  appeal  was  lodged  before  this  House,  but  the  point, 
to  which  the  arguments  at  tlie  bar,  and  the  judgment  of  the  House  chiefly  applied, 
was  the  order  on  the  Appellant  to  find  caution  for  the  expenses  of  process  before  he 
should  Ije  further  heard. 

[359]  The  Lord  Advocate  and  Dr.  Lushington,  for  the  Appellant:  This  is  the  first 
time  that  a  defender  is  called  upon  to  find  caution  for  tJie  costs  of  the  pursuer. 
There  is  no  rule  in  law  which  renders  it  necessaiy  for  a  party  called  as  defender  to 
find  such  caution,  although  he  may  have  been  rendered  bankrupt  previous  to  the  in- 
stitution of  the  action  ;  if  any  such  rule  did  exist  in  ordinary  ca,?es,  it  would  be  inap- 
plicable in  the  present.  The  privilege  of  defending  rights  in  a  court  of  law,  is  one  of 
paramount  value  and  importance.  The  defender  must,  in  ordinary  cases,  be  entitled 
to  defend  effectually  ;  and  though  one  may  have  suffered  the  misfortune  of  bank- 
ruptcy, he  is  not  to  be  held  as  i/isn  frirfo  excluded  from  the  right.  The  principle  is 
tlie  same  as  to  whether  the  defender  is  prohiliited  absolutely  from  stating  his  defence, 
or  has  such  conditions  attached  to  the  exercise  of  his  right,  as  render  it  difficult  or 
impossible.  In  tlie  case  of  a  bankrupt  it  is  very  nearly  the  same,  whether  he  shall  be 
prohibited  absolutely,  or  prohibited  indirectly  by  being  subjected  tO'  the  necessity  of 
finding  security  for  expenses,  as  a  bankrupt  cannot,  in  almost  any  case,  be  expected 
to  obtain  solvent  securities.  So  serious  and  severe  a-  disability  cannot  Ise  presumed  ; 
and  its  existence  as  an  established  principle  of  lavv,  must  Ije  shown  before  it  can  be 
permitted  to  operate  to  the  disadvantage  of  parties.  But  the  slightest  inquiiy  proves 
that  this  disability  is  not  imposed  by  statute  nor  by  common  law,  nor  is  it  recom- 
mended by  any  principle  of  expediency.  By  statute  various  restraints  are  laid  upon 
bankrupts,  or  persons  who  are  in  a  state  of  insolvency;  but  in  no  statute  is  there  to 
he  found  an>^liing  which,  directly  or  remotely,  encroaches  upon  their  ri"-ht  of  effec- 
tually defending  tliemselves  in  proceedings  directed  against  their  persons,  or  an-ainst 
those  rights  which  the  sequestration  has  left  in  their  persons;  neither  can  we  [3601 
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discover  any  rule  in  coimuou  law  by  whitli  any  sul'Ii  disability  is  established,  and  the 
principles  of  justice  are  directly  opposed  to  the  existence  of  such  disability. 

The  opei-atiou  of  the  principle  which  the  Respondents  assert,  precludes  all   in- 
vestigation into  the  merits  of  the  claim  preferred  in  an  action  ;  for  before  defences  are 
received,  the  pursuer  must,  according  to  their  principle,  be  held  entitled  to  crave 
that  an  order  for  finding  security  should  be  issued;  and  in  default  of  its  being 
obeyed,  that  the  defences  should  not  be  received,  far  less  considered.     Tlie  absurd 
conclusion  to  which  this  principle  leads,  proves  its  unsoundness.     If  a  bankrupt  de- 
fender is  not  to  be  listened  to  in  stating  defences  to  any  action  brought  against  him. 
he  must  be  at  the  mercy  of  any  one  wlio  drags  him  into  Court,  as  to  no  action  insti- 
tuted against  him,  on  grounds  howe\'er  frivolous,  can  he  state  available  objections, 
and  the  party  pursuer  must  be  successful  in  obtaining  decree;  and  as  decreets  are 
followed  by  the  diligence  of  the  law,  the  personal  liberty  of  the  subject  is  thus  in- 
directly compromised  through  the  forms  of  law.       There  are  many  cases  in  which 
parties  are  compelled  to  litigate  with  advei-saries  who  are  in  no  condition  to  pay  ex- 
penses if  unsuccessful;  the  successful  party  has  it  always  in  his  power  to  do  diligence 
for  tlie  recovei-y  of  those  expenses,  and  he  may  proceed  to  the  incarceration  of  his 
opponent,  if  payment  shall  not  be  made.     But  there  was  no  example,  until  this  case 
was  decided,  in  which  any  other  than  the  ordinary  penalties  attending  rash  litiga- 
tions were  attached  to  bankrupt  defenders.     The  practice  of  the  Court  has,  indeed, 
rendered  it  imperative  on  bankrupt  pursuers  to  find  security  for  expenses  of  actions, 
instituted  for  the  purpose  of  making  effectual  claims,  which,  having  been  transferred 
by  the  sequestration  to  trustees,  are  given  up  by  the  trustees  to  them.     The  reason  is, 
first.,  because  if  such  actions  were  [361]  favoured,  trustees  would,  in  doubtful  cases, 
make  deceptive  assignations  to  the  bankrupt,  on  mutual  understanding,  and  subject 
the  parties,  against  wliom  the  claim  lay,  to  the  necessity  of  contesting  with  an  in- 
solvent; and,  secondly,  since  the  trustee  must  make  available  for  creditors  all  the 
rights  vested  in  tlie  bankrupt,  and  cannot,  consistently  with  his  duty  to  them,  part 
witli  any  right  of  value,  there  is  a  plain  and  strong  presumption  against  the  validity 
of  the  claim.     But  the  right  which  is  attempted  to  be  cut  down  in  this  case,  was  all 
along  in  tlie  person  of  the  Appellant,  aiid  never  vested  in  the  trustee,  and  the  Appel- 
lant is  not  suing  for  the  establishment  of  any  alaim,  but  maintaining  his  right  of 
possession  against  a.  claim  preferred  against  himself.     Tlie  lease  was  granted  to  the 
Appellant  and  his  brothers,  on  condition  that  assignees  and  sub-tenants,  legal  or 
voluntary,  without  consent  of  the  landlord,  should  be  excluded.     The  trustee  was 
never  recognized  by  the  landlord  ;  the  assignation  was  null,  in  so  far  as  it  attempted 
to  convey  any  right  to  the  lease  ;  and  accordingly  the  trustee  gave  up  possession, 
only  Ijecause  he  had  no  right  tO'  maintain  it.     The  right  was  personal  and  intrans- 
missible.    There  is  no  reason  here  for  any  imputation  of  fraud  or  arrangement,  in 
relation  to  tlie  trustee's  abandonment,  as  his  surrender  confessedly  does  not  arise 
from  any  inclination  of  his,  but  from  his  inability  to  get  the  right  effectually  vested 
in  his  own  person.     In  the  case  of  Barry  v.  Geddes  (5  Shaw  and  Dunlop,  727),  the 
slender  presumption  in  favour  of  a  bankrupt  pursuer,  arising  from  his  having  suc- 
ceeded in  persuading  the  agents  for  the  poor  that  he  had  prohabilis  catixa,  w.is  held 
to  have  justified  the  Court  in  departing  from  the  requirement  of  caution.     The  pre- 
sent case  is  stronger,  for  the  right  was  never  in  tlie  trustee,  and  the  Appellant  is  de- 
fender.    Tlie  principle  acted  upon  by  the  [362]  Court  of  Session   in  this  case,  is 
pregnant  with  consequences  extensively  injurious,   and   in  contradiction   with  the 
actual  practice  of  the  Court.     It  has  been  expressly  found,  in  the  case  of  Clerk  v. 
Ewing  (May  20th,  181-3,  Fac.  Coll.),  tliat  a  bankrupt  has  a  title  to  appear  and  resist 
an  attempted  encroachment,  through  the  forms  of  law,  on  his  personal  libert}^     In 
like  manner,  it  cannot  be  doubted  that  a  bankrupt  is  pemiitted,  witliout  restriction, 
to  defend  his  status.     He  can,  for  example,  defend  in  a  declarator  for  bastardy,  or 
even  pursue  one.     If  tliese  points  may  be  considered  as  fixed  in  practice,  what  line 
of  distinction  can  he.  drawn  between  those  cases  and  others  in  which  the  fate  of  rights, 
strictly  personal  and  intransmissible,  is  to  be  determined.     The  Respondents,  in  any 
view  of  the  law,  as  affecting  the  right  of  pursuers'  to  obtain  security  for  expenses, 
were  barred  by  their  own  acts  from  pleading  that  right  in  the  circumstances  of  tliis 
case.     A  plea  that  the  Appellant  was  not  entitled  to  be  heard  upon  the  merits  of  the 
cause  without  finding  security,  if  good  at  all,  should  be  stated  in  timdne.     It  was  a 
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]ilea  tliat  went  to  deprive  the  Appellant  of  a  right  to  appear,  or  at  least  to  attacli 
severe  conditions  to  such  appearance.  Nothing:  has  been  more  settled  in  the  law  tiian 
that  a  defender,  by  stating  defences  upon  the  merits  of  the  ciuse,  virtually  abandons 
all  the  dilaton-  defences  which  miglit  have  been  couii)etently  ideaded  by  him.  No 
one  can  be  allowed  in  equity  to  lead  his  adversary  into  the  ex|)enst\'4  of  litigation, 
wiiicli  would  have  been  stopped  at  the  outset  by  a  statement  of  the  proper  defence 
(Ersk.  b.  4,  tit.  1,  s.  67).  The  principle  apjilies  etjually  in  the  ca.se  of  a  pursuer,  who 
joins  issue  with  the  party  whom  he  calls  as  defender,  upon  the  merits.  The  Respon- 
dents in  this  case  did  not.  at  the  first  calling  of  the  cause,  deuiand  security  for  costs; 
[353]  they  took  an  order  for  a  condescendence,  revised  it,  consented  to  close  the 
iccord,  debated  on  the  closed  record  before  the  Lord  Ordinary,  and  debated  again 
before  the  Inner  House:  but  at  no  stage  of  these  proceedings  did  they  except  to  the 
title  of  the  defender,  or  make  that  demand  for  security  which  they  subsequently  pre- 
ferred. It  was  only  after  issue  had  been  joined  on  the  merits,  after  a  great  expense 
had  been  incurred,  that  the  plea  was  resorted  to. 

Sir  C.  Wetherell  and  Mr.  Wilson,  for  the  Respondents :  The  Appellant,  being  a 
bankrupt  under  sequestration  and  defending  the  action,  not  only  without  the  con- 
currence of  his  trustee,  but  after  decree  of  irritancy  obtained  against  the  trusttf ,  and 
after  decree  has  been  pronounced  against  hiuiself  on  a  closed  record,  and  now 
craving  a  new  investigation,  cannot  be  allowed  to  be  further  heard,  without  finding 
caution  for  expenses  of  process.  The  appointment  on  him  tO'  find  such  caution  is 
consistent  with  the  practice  of  the  Court  and  the  equity  of  the  case.  Where  a 
sequestrated  bankrupt  attempts  to  pursue  an  action  in  which  his  trustee  refuses  to 
concur,  it  may  Ise  said  that  his  residuarj-  interest  in  the  trust  funds  gives  him  a 
sufficient  title;  but  as  it  would  be  unjust  to^  compel  a  party  to  litigate  with  him  who 
had  no  means  of  paying  the  expenses,  the  rule  has  been  in  sucii  cases  to  comj  el  the 
bankrupt  pursuer  to  find  caution  for  expenses;  and  on  finding  such  caution  there  is 
no  bar  to  his  action  (2  Bell's  Commentaries,  401).  The  same  rule  applies  to  the  case 
of  a  bankrupt  defender  under  sequestration.  The  sequestration  vests  the  trustee 
directly  with  the  effects  of  the  bankrupt,  and  gives  him  the  immediate  interest  to 
defend  the  estate.  The  bankrupt  [364]  has  a  reversionary  intei-est  in  the  funds, 
which  renders  it  sometimes  proper  that  he  should  also  be  called  in  an  action  directed 
against  the  trustee,  and  also'  gives  him,  under  certain  conditions,  a  right  to  take  up 
the  case  abandoned  by  the  trustee.  If  the  trustee  had  litigated,  the  pursuer  would 
have  had  tlie  security  of  the  funds  in  the  sequestration  ;  but  if  he  declines,  and  a 
party  sists  himself  who  is  divested  of  all  his  funds,  security  for  expenses  must  be 
found  by  him,  as  a  necessary  preliminary  tO'  his  being  allowed  to  plead  {Lyall  v. 
Miidi-e,  8  Shaw  and  D.  15.3).  But  it  is  said  there  is  a.  circumstance  that  takes  this  case 
out  of  the  general  rule.  That  the  right  tO'  the  lease,  which  was  by  the  contract 
declared  not  to  be  assignable,  could  not  pass  to  the  trustee  under  tJie  sequeel ration, 
but  still  remains  a  subject  ve.sted  in  the  person  of  William  Taylor,  and  therefore  it 
is  inferred  that  William  Taylor  ought  to  be  allowed  to  defend  exactly  as  if  he  had 
not  been  sequestrated  at  all.  This  supposed  distinction  is  without  foundation.  The 
Appellant  was  vested  with  a  right  to  the  lease  of  the  colliery  of  Fairlie,  and  had  the 
power  of  conveying  it,  subject  only  to  the  risk  of  the  conveyance  being  objected  to 
and  voidable  by  tlie  landlord.  Tiie  conveyance  w<as  not  objected  to  by  tlie  lardlord, 
but,  on  the  contrary,  the  effect  of  the  judicial  assignation  of  it  was  admitted  by  him, 
by  his  calling  the  trustee  into  the  suit.  The  circumstance  that  the  bankrupt  was 
called  in  the  declarator  of  irritancy  as  well  as  the  trustee,  can  make  no  difference. 
He  was  called  only  for  his  interest,  if  he  had  any.  If  lie  had  none  ;  if  the  divestiture 
in  favour  of  the  trustee  was  complete;  no  right  was  conferred  on  tlie  Appellant  of 
new  by  merely  making  him  a  party  to  the  action.  Being  made  a  party  to  tlie  action, 
he  was  bound  to  sue  out  diligence  ;  instead  [365]  of  which,  he  let  judgment  go  against 
him.  It  is  law  in  Scotland  that  a  party  litigating  with  a,  bankrupt  defender,  has  a 
right  to  put  him  under  conditions  before  he  goes  before  a  jury;  and  it  is  upon  that 
principle  that  the  Court  below  acted,  in  calling  upon  this  Appellant  for  security  for 
costs. 

The  Lord  Chancellor:  Sir  Charles  Wetherell;  why  was  not  tliis  objection  taken 
before  the  Lord  Ordinary  made  tlie  interlocutor,  admitting  the  Appellant  tc  lodge 
defences? 
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Sir  Charles  Wetherell :  If  I  had  been  in  the  Court  below,  I  would  have  made  the 
objection  there  in  the  first  instance;  but  although  we  waived  it  tJiere,  we  are  not 
bound  not  to  taJie  it  now.  Tliis  summons  of  declarator  was  not  perhaps  necessary 
at  all  tO'  secure  to  tlie  Respondents  the  possession  of  the  colliery,  but  it  was  resorted  to 
ex  majo-ri  cawtela,  and  William  Tayor  might  be  properly  left  out  of  it  altogether  as  a 
defender.  I  know  of  nO'  rule  in  the  Scotch  or  English  courts  by  which  the  Court  may 
not,  under  circumstances,  call  on  the  defender  to  give  security  for  costs. 

The  Lord  Chancellor  :  I  recognize  that  position  as  to  a  plaintiff,  but  the  question 
here  respects  a  defendant.  You,  in  his  absence,  get  a  decree  against  him,  and  he, 
on  appearing  and  paying  two  guineas  to  the  plaintiffs,  is  allowed  to  come  in  to 
contest  tliat  decree.  Do  you  know  of  any  case,  in  law  or  in  equity,  in  which  a 
bankrupt,  or  person  in  circumstances  of  insolvency,  was  compelled  to  find  security 
for  costs,  he  being  compelled  to  be  a  party  to  the  suit? 

Sir  Charles  Wetherell :  I  ask  my  Lord  Advocate  for  [366]  any  case  in  which  a 
bankrupt  was  allowed  to  sue  witliout  giving  such  security? 

The  Lord  Advocate :  The  only  time  to  raise  this  question  was,  when  the  Appellant 
first  claimed  to  be  let  in. 

The  Lord  Chancellor  :  But  here  you,  the  plaintiff  in  the  Court  below,  say  'o  this 
defendant.  Come  you  in  to  defend  or  not?  If  you  do  not  come  in,  a  decree  shall  be 
made  against  you  ;  if  you  do  come  in,  you  must  give  me  security  for  all  my  costs.  Is 
there  any  decided  case  to  that  effect  ? 

Sir  C.  Wetherell :  The  Defendant  was  an  unnecessary  party  to  the  suit.  He  came 
in  tO'  litigate  a  new  point  after  decree  against  him.  If  a  bankrupt  b©  made  a  party 
to  a  bill,  together  with  his  assignees,  the  Court  will  not  allow  a  point  to  be  raised  in 
his  favour  after  tlie  assignees  liave  abandoned  the  contest,  witliout  his  giving  security 
for  the  costs.  It  is  an  indulgence  to  permit  a  ce^stiii  que  trust  to  litigate  a  point 
which  his  trustees  did  not.  Tliis  is  a  decree  of  irritancy  of  a  lease  for  non-payment 
of  rent,  and  we  would  grant  indulgence  upon  terms.  It  is  said  that  we  are  now 
precluded  from  requiring  this  caution  because  the  order  of  the  Court  below  let  the 
Appellant  in  to  litigate  after  decree,  and  without  requiring  caution.  No  Court  can 
give  up  its  o-mi  discretion,  nor  can  it,  because  it  has  made  an  order  incui-ia,  be 
prevented  from  requiring,  in  the  progress  of  the  suit,  what  it  ought  to  have  done  in 
limine.  Is  the  Court,  because  it  consented  in  mercy  to  hear  the  party,  compelled 
afterwards  to  continue  the  hearing?  Tlie  first  proposition  is,  that  the  Court>  below 
was  bound,  in  the  first  instance,  to  order  security  for  costs.  We  [367]  answer,  if  the 
Court  had  refused  that  in  the  beginning,  and  an  appeal  was  brought  here,  your 
Lordships  would  not  allow  this  gentleman  to  raise  a  question,  which  all  the  other 
parties  gave  up,  without  giving  the  security.  The  second  proposition  is,  that  we  have 
given  up  our  right  to  the  security,  because  we  did  not  at  first  require  it.  We  say,  the 
Court,  by  its  first  indulgence,  has  not  given  up  all  future  right  to  security  for 
the  costs. 

Lord  Wynford  :  It  strikes  me  that  the  Court  below  was  not  in  a  condition  satis- 
factory to  itself  to  give  judgment  in  the  matter,  and  therefore  let  in  the  Appellant 
to  give  explanation.  The  Appellant  was  not  deprived  of  all  interest  in  the  lease  by 
the  appeal  decided  against  him  in  this  House  in  1826. 

The  Lord  Chancellor  (Feb.  14)  moved  the  judgment:  This  case  came  before  your 
Lordships  upon  points  of  practice.  Three  persons  were  made  defendants  to  an 
action,  as  trustees  of  William  Taylor.  He  was  represented  by  his  trustees,  and  he  was 
himself  made  a  defender  by  the  election  of  the  pursuers.  When  the  defences  for  the 
co-defenders  were  lodged,  it  was  found  that  they  had  no  interest  in  the  subject  in 
dispute,  and  the  Lord  Ordinary,  after  considering  the  cause,  pronounced  an  inter- 
locutor, by  wliich  lie  assoilzied  the  trustees  from  any  claim  for  the  rent  of  the  year 
1824,  finding  tliem  entitled  to  their  expenses.  Now  let  us  consider  in  what  situation 
this  interlocutor  left  William  Taylor,  who  was  made  defender,  be  it  recollected,  by 
the  pursuers  tiiemselves.  There  was  a  judgment,  giving  tlie  other  defenders  their 
expenses  as  against  the  pursuers.  There  was  a  question  whether  it  did  not  give 
Taylor  also  his  expenses  ;  and  that  was  a  point  of  practice  disputed  by  the  parties. 
All  that  was  to  be  done  was  to  apply  to  [368]  tax  the  expenses ;  but  the  otliei  party 
contended  that  it  was  not  to  fix  them  with  expenses,  and  this  difference  of  opinion 
made  me  inquire  into  the  practice.     Though  the  decree  is  in  terms  of  the  libel,  that 
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is  still  to  iiiqily  expenses.  But  that  point  is  not  material,  for  a  subsequent  inter- 
locutor finds  the  Appellant  liable  to  the  pursuers  in  expenses.  Here  Taylor,  in  his 
absence,  had  a  decree  against  him  in  tlie  terms  of  the  libel  with  expenses.  Now  is 
it  consistent  with  reason  to  find  a  decree  against  him  in  his  absence,  saddling  him 
witli  the  costs,  and  not  let  him  in  to  dispute  that  decree?  It  is  said,  that  he  had  no 
right  to  be  there  ;  but  I  agree  with  my  noble  friend,  that  he  had  an  interest.  Whetlier 
he  had  or  had  not  an  interest,  it  was  material  whether  he  should  have  these  terms 
imposed  on  him,  that  is,  that  he,  being  a  bankrupt,  could  not  go  on  at  all  without 
giving  security  for  the  costs  of  the  pursuers.  Having  been  let  in,  the  Lord  (Ordinary 
found  against  him  in  terms  of  tiie  libel.  He  reclaimed  to  the  Second  Division  of  the 
Court  against  that  interlocutor,  and  the  Second  Division  made  an  order  by  which  he 
was  let  in  without  any  terms.  That  induced  Taylor  to  go  to  further  expenses,  and 
he  was  called  on  to  give  in  a  revised  condescendence,  which  he  did.  Then  comes 
the  next  interlocutor,  by  which  the  Lords  ordained  him  to  find  sufficient  caution  for 
the  whole  of  the  expenses  of  process.  The  Court  aftei-wards,  in  advising  the  case, 
pronounced  judgment:  "Having  heard  the  counsel  for  the  Respondents  in  respect 
of  no  appearance  for  the  defender,  William  Taylor,  and  of  the  former  procedure, 
refuse  the  desire  of  the  reclaiming  note,  etc."  Now  see  in  what  situation  that  put 
Taylor.  If  any  case  occurred  in  Scotland  which  showed  the  practice  to  warrant  this 
course,  if  any  avowed  practice  of  this  sort  was  shown,  I  would  not  advise  your  Lord- 
ships to  go  against  it.  [369]  But  no  such  practice  exists  ;  the  practice  is,  to  call  on 
bankrupts  pursuers  for  caution  ;  no  such  practice  exists  as  to  defenders,  and  this  is 
the  first  dispvsted  case  of  practice  in  respect  to  them  ;  and  there  is  only  one  case  at  all 
like  it,  which  is  that  of  LyaJl  v.  Mvdie  (8  Shaw  and  Dunlop,  153),  and  which  still 
materially  difi'ers  from  this,  inasmuch  as  Lyall  was  not  drawn  in  by  the  Court  nor 
bj'  the  parties.  This  is  a  point  of  authority  too  slender  to  require  of  the  defender 
to  give  security  for  costs.  But  the  case  of  Jjyall  v.  Mkid'ie  varies  in  other  rPtpects 
from  this  case;  Lyall  was  there  the  charger,  though  not  stated  so  in  the  report,  in  the 
origin  of  the  suit,  and  was  substantially  the  pursuer.  It  furnishes  no  authority  in 
point  for  this  case  ;  it  was  made  a  subject  of  discussion  before  the  Law  Commissioners, 
whetlier  the  provision  tO'  get  security  for  costs,  from  plaintiffs  even,  was  expedient, 
inasmuch  as  it  would  prevent  a  poor  man  from  bringing  his  suit ;  but  it  was  never 
discussed  whether  a  defendant  is  to  find  such  security,  as  he  is  brought  reluctantly 
before  the  Court.  I  am  clear  on  tliis  point;  I  see  no  room  for  doubt  on  it,  and  I 
think  your  Lordships  ought  to  reverse  the  interlocutor  of  the  4th  of  December,  and 
thereby  enable  tlie  Appellant  to  proceed  without  complying  with  that  order.  I  do 
not  say  that  there  may  not  be  a  ca.se  in  which  security  for  costs  could  not  and  ought 
not  be  required  from  a  defender.  There  may  be  a  case  in  which  a  bankrupt  uiay  take 
the  conduct  of  the  defence  out  of  the  hands  of  the  assignees ;  in  such  case  it  maj''  be 
proper  to  compel  him,  in  limine,  to  give  sufficient  security  for  the  costs  of  the  pursuer. 
My  strong  impression  is,  that  whatever  way  your  Lordships  decide,  it  would  be  useful 
to  botli  these  parties  to  have  the  case  settled  out  of  Court. 

[370]  Lord  Wynford :  The  pursued-  here  says  the  defender  had  no  right  to 
appear  ;  the  defender  insists  that  he  had  a  right,  and  he  was  in  fact  allowed  to  come 
in,  on  payment  of  two  guineas.  After  two  years  of  litigation,  the  pursuer  applies 
for,  and  obtains  from  the  Court,  an  order  on  the  defender  to  find  security  for  his 
costs.  I  am  astonished  that  the  Court  ever  granted  such  an  order,  or  that  such  a  law 
should  exist  in  any  part  of  the  kingdom.  After  you  compel  a  man  into  Court,  then 
you  tell  him  lie  cannot  go  on  with  the  suit,  or  be  heaj-d,  until  he  gives  security  for 
your  costs.  I  feel  as  anxious  as  any  man,  that  parties  should,  in  certain  cases,  give 
security  for  costs  before  they  proceed  ;  and  although  I  agree  with  my  noble  and 
learned  friend  that  the  Law  Commissioners  would  not  recommend  any  law  to  that 
effect,  I  have  myself,  in  a  Bill  which  I  brouglit  into  the  House  of  Lords  last  night,* 
included  a  provision  for  that  purpose.  But  I  would  not  arm  any  Court  with  such  a 
power,  unless  in  tlie  case  of  a  vexatious  plaintiff.  It  was  said  in  the  argument,  that 
tliis  case  is  decided  by  the  case  of  Taylor  v.  Fairlie  in  this  House,  and  that  this 
Appellant  has  no  interest  in  the  lease.  I  looked  into-  tlie  report  of  tliat  case  (-t  Shaw 
and  D.  450;  and  2  Wilson  and  Sh.  101),  and  no  such  thing  is  decided  by  it.     This 

*  This  Bill  did  not  pass  into  a  law. 
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iiinii  lias  still  an  interest  But  suppose  he  lias  not,  the  pursuers  brought  him  into 
Court  as  a  defender,  and  the  Court  allowed  him  to  go  on  for  two  years,  witliout 
imposing  any  conditions  on  him.  The  case  would  be  different  if  they  imposed 
these  terms  on  the  Appellant  when  he  first  appeared  to  the  suit.  In  this  country,  if  a 
party  wants  security  for  costs,  he  must  apply  for  it  in  the  first  instance.  The 
decisions  in  Scotland  are  not  governed  by  what  passes  in  this  coun-[371]-try  ;  our 
practice  is  more  consistent  with  equity  than  this  decision.  I  agree  with  mj  noble 
and  learned  friend  as  to  the  distinction  he  took  between  this  case  and  tliat  of  Lycdl  v. 
Mudie  [8  Shaw  and  Dunlop,  15-3].  It  appears  to  me  impossible  to  support  the  judg- 
ment appealed  from  ;  and  although  the  decision  of  this  House  upon  it  wiU  open  the 
litigation  anew,  even  so  I  think  it  ought  to  be  reversed. 

The  interlocutor  of  -tth  December  was  reversed  accordingly.  :nid  tlie  causa 
remitted. 

[372]  APPEAL 

Froji  the  Court  of  Chancbrt. 
THOMAS   CAD^hh,— Appellant ;   ARTHUR   PALMER,   CHARLES   CADELL   ED- 
RIDGE,  HENRY  BENGOUGH,  HENRY  RICKETTS,  the  younger,  RICHARD 
RICKETTS,  the  younger,  WILLIAM  IGNATIUS  OKELY  and  ANN  ELIZA- 
BETH, his  wife,  late  ANN  ELIZABETH  BENGOUGH,  spinster,  and  ANN- 
RICKETTS,    the    younger,    WILLIAM    PETER    LUNELL,    JOHN    EVANS 
LUNELL,  GEORGE  LUNELL,  SARAH  BENGOUGH,  and  GEORGE  BEN- 
GOUGH,— Respondents. 
[Mews'  Dig.  X.  958,  965;  xiv.  1575.     S.C.  7  Bli.  N.S.  202;  and  in  Ch.,  suh    nom. 
Bengough  v.  Edrulge,  1  Sim.  17.3;  5  L.J.  (O.S.)  Ch.  113.     See  Tudor  L.  C.  4th 
ed.   578;   21    Rul.   Cas.    100;   and   notes  to   both  these  reports;   also  Stuart  v. 
Cockerell,  1869,  L.R.  7  Eq.  369;  Whitby  v.  Mitchell,  1890,  44  Ch.  D.  85,  87.] 
A  limitation,  by  way  of  executory  devise,  which  is  not  to  take  effect  until  after 
the  determination  of  a  life  or  lives  in  being,  and  a  term  of  21  years,  as  a  term 
in  gross  and  without  reference  to  the  infancy  of  any  person,  is  a  valid  limita- 
tion.    Secvs,  if  to  the  term  in  gross  of  21  years  be  added  tlie  number  of  months 
equal  to  the  longest  or  ordinary  period  of  gestation. 
This  being  held  to  be  the  established  rule,  a  decree  of  the  Court  below,  declaring 
that  a  limitation  by  way  of  executory  devise,  which  was  not  to  vest  until  after 
the  expiration  of  a  term  in  gross  of  20  years  from  the  decease  of  the  survivor 
of  28  persons,  who  were  living  at  the  testator's  decease,  and  of  whom  seven 
only  were  to  take  interests  under  the  devise,  is  a  valid  limitation,  was  affirmed 
accordingly. 

Henry  Bengough,  Esq.,  by  his  will,  dated  the  9th  of  April  1818,  gave  and  devised, 
from  and  after  the  decease  of  his  wife,  Joanna  Bengough,  his  mes-[373]-suage  with 
the  gardens,  stables,  and  otlier  appurtenances  belonging  thereto,  situate  in  St. 
James's-square,  Bristol,  to  the  Rev.  Charles  Lucas  Edridge,  Arthur  Palmer,  the  Rev. 
Cadell  Edridge,  and  George  Wright,  their  heirs  and  assigns  for  ever,  upon  trust,  for 
sale;  and  directed  the  proceeds  to  sink  into  and  become  part  of  his  personal  estate. 
He  further  gave  and  devised  to  the  said  trustees,  their  heirs  and  assigns,  certain 
other  real  estates,  upon  Trust,  tO'  permit  his  wife  to  occupy  a  part  thereof  during 
her  life,  and,  after  her  decease,  to  pay  out  of  the  rents  and  profits  an  a^unuity  of 
£300  tO'  his  nephew,  George  Bengough,  for  life,  and  an  annuity  of  £200 
to  his  nephew,  Henry  Bengough,  for  life;  and  subject  to  the  payment  of  the  said 
annuities,  and  otherwise  subject,  as  in  the  said  will  mentioned,  upon  Trust,  from 
time  to  time,  during  the  term  of  21  years,  to  be  computed  from  the  day  of  the  testa- 
tor's decease,  to  collect  and  receive  the  rents  and  profits  of  all  his  real  estates  so 
devised  to  them  (except  the  house  in  St.  James's-square)  ;  and  from  time  to  time 
during  tlie  continuance  of  the  said  term,  to  lay  out  the  monies  to  arise  from  such  rents 
and  profits  in  the  purchase  of  freehold  estates  of  inheritance,  in  England,  when  and 
as  often  as  there  should  be  a  surplus  in  hand  amounting  to  the  sum  of  £1500.  And 
he  directed  the  estates  so  to  be  purchased,  to  be  conveyed  to  the  trustees,  upon  the 
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same  trusts  and  conditions  as  "were  thereinafter*  limited  concerning  iiis  estates 
tiiereiiibefore  devised  ;  and  that  the  trustees  should  not  permit  more  than  £500  to 
remain  in  hankers'  hands,  but  sliould  invest  the  same  in  the  three  per  cent,  consoli- 
dated Hank  [374]  Annuities  until  a  convenient  purchase  could  be  found,  and  add  the 
interest  to  tlie  principal,  to  accumulate  durin<jr  tlie  said  term  in  the  same  manner  as 
the  rents  and  profits  of  the  real  estates  -were  before  directed  to  accumulate;  And  as 
to  all  the  said  trust  estates  and  hereditaments  so  by  him  thereby  devised,  (except  his 
said  messuage  in  St.  James's-squaro),  upon  Trust,  tliat  the  trustees  for  the  time  being 
should  retain  and  staud  possessed  of  tlie  same  during  the  term  of  120  years,  to 
commence  from  his  death,  if  his  said  nepiiews,  George  Bengough  and  Henry  Ben- 
gough,  iiis  nephew,  .lames  Bengougli,  his  great  nephews.  Henry  Ricketts  the  younger, 
and  Richard  Ricketts  the  younger,  his  niece,  Ann  Elizabetli  Bengough,  liis  great 
niece,  Ann  Ricketts  the  younger,  the  10  children  then  living  of  the  said  Cliarles 
Lucas  Edridge,  (for  whose  names  a  blank  was  left  in  the  will),  and  the  11  children 
then  living  of  the  said  Arthur  Palmer,  (whose  names  were  mentioned),  or  any  or 
either  of  his  said  nephews  and  niece,  and  great  nephews  and  great  niece,  or  any  or 
either  of  the  said  several  children  of  the  said  Charles  Lucas  Edridge  and  Arthur 
Palmer,  should  so  long  live;  and  also  during  the  term  of  20  years,  to  be  computed 
frcm  the  expiration  or  other  sooner  determination  of  the  said  term  of  120  years 
determinable  as  aforesaid.  Nevertheless  upon  Trust  for  his  said  nephew,  George  Ben- 
gough, for  a  term  of  99  years,  if  he  should  so  long  live,  and  tlie  said  terms  of  120 
years  and  20  years,  or  either  of  tliem,  should  so  long  continue;  and  from  and  after 
tlio  expiration  or  other  sooner  determination  of  the  said  term  ol"  99  yeai-s,  then 
in  trust  for  the  first,  second,  third,  fourth,  fifth,  sixth,  and  all  and  every  other  and 
subsequent  born  son  of  the  same  George  Bengough,  severally  and  successively,  ac- 
cording to  the  priority  of  their  births:  And  ,after  the  determination  of  the  estate 
[375]  and  interest  of  eacli  of  the  same  sons  respectively,  and  also,  as  the  circum- 
stances of  the  case  should  require,  after  the  determination  of  tlie  estate  of  any  person 
taking  from  time  to  time  under,  or  as  answering  the  description  of  heir  male  of  his 
body,  in  Trust  for  the  person  who  for  the  time  being  and  from  time  to  time  should 
answer  tlie  description  of  heir  male  of  his  body,  or  who  in  case  of  the  death  of  his 
parent,  if  such  death  had  taken  place,  would  be  heir  male  of  his  body,  under  an  estate 
tail  limited  to  the  same  son  and  the  heirs  male  of  his  body,  to  hold  to  the  same  son 
or  person  respectively  for  a  term  of  99  years,  if  the  same  son  or  person  respectively 
sliould  so  long  live;  and  the  said  terms  of  120  years  and  20  years,  or  either  of  them, 
should  so  long  continue,  every  elder  of  the  same  sons,  and  the  person  who  for  the 
time  being  and  from  time  to  time  should  answer,  or  who  in  case  of  the  death  of  his 
parent,  if  such  death  had  taken  place,  would  answer  the  description  of  heir  male  of 
his  body,  to  be  preferred  before  evei-y  younger  of  the  same  sons,  and  the  person  who 
for  the  time  being  should  answer,  or  in  case  of  the  death  of  his  parent,  if  such  death 
had  taken  place,  would  answer  the  description  of  heir  male  of  his  body. 

The  testator  then  declared  several  successive  trusts  of  the  said  estates  during  the 
said  terms  of  120  years  and  20  years,  in  favour  of  his  nephews,  Heni-y  Bengough  and 
James  Bengough,  his  great  nephews,  Henry  Ricketts  the  younger  and  Richard 
Ricketts  the  younger,  his  niece,  Ann  Elizabeth  Bengough,  and  his  great  niece,  Ann 
Ricketts  the  younger,  respectively,  and  their  respective  first  and  other  subsequent 
born  sons,  and  of  the  persons  who  for  the  time  being  should  be,  or  who  in  case  of 
the  deiith  of  their  respective  parents  would  be  heirs  male  of  such  sons  respectively, 
similar  to  the  trusts  before  stated  to  have  been  declared  in  favour  of  [376]  the  said 
George  Bengough,  and  his  first  and  otlier  subsequent  born  sons,  and  of  the  person 
w-ho  for  the  time  being  should  be,  or  who  in  case  of  the  death  of  his  parent  would  be, 
heir  male  of  the  body  of  each  of  the  same  sons  respectively,  except  that  he  directed 
that  the  estates  of  the  said  Henry  Ricketts  and  Richard  Ricketts,  and  of  tlieir  respec- 
tive sons,  and  of  the  person  or  persons  .answering  the  description  of  lieirs  male  or 
heir  male  of  their  respective  bodies;  and  also  the  estates  of  the  said  Ann  Elizabeth 
Bengough,  and  Ann  Ricketts,  and  of  their  respective  husbands,  and  of  their  first 
and  other  sons,  and  of  the  persons  answering  the  description  of  heirs  male  of  their 

*  See  the  report  of  this  case,  under  the  title  of  Benffoiig/i  v.  Edritli/i\  1  Sim.  27.3, 
where  the  Vice-Chancellor  ordered  "  hereinbefore  "  to  be  substituted  for  "  herein- 
after."    TJiat  |:iart  of  the  decree  is  not  appealed  from. 
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respective  bodies,  should  respectively  cease,  if  lie  or  they  for  the  time  being  should 
refuse  to  take  the  sirname  and  bear  the  arms  of  Bengough  only,  after  he  or  they 
respectively  should  become  entitled  to  the  receipt  of  the  income  of  the  said  trust 
estates:  And  from  and  after  the  determination  of  the  said  respective  estates  and 
interests,  then  in  trust  for  the  person  or  persons  respectively  who  for  the  time  being 
and  from  time  to  time  sliould  answer  the  description  of  the  testator's  heir  or  right 
heirs-at-law  ;  and  if  there  should  be  more  than  one,  in  the  same  proportions,  as  they 
would  be  entitled  to  a  real  estate  descending  from  the  testator  as  the  first  purchaser, 
and  vesting  in  him  or  them  as  his  right  heirs,  tO'  hold  to  the  same  person  or  persons 
respectively,  if  more  than  one,  as  tenants  in  common,  as  to  eacli  of  the  same  persons 
respectively,  for  a  term  of  99  years,  if  the  same  person  should  so  long  live,  and  the 
said  terms  of  120  years  and  20  years,  or  either  of  them,  should  so  long  continue. 

The  testator  further  directed  that  each  of  the  said  terms  of  99  years  should  be 
computed  from  the  time  when  the  person  or  persons  respectively  to  whom  the  same 
were  limited  should  become  entitled  to  the  in-[377]-come  of  all  or  any  part  of  the  said 
trust  estates,  under  the  limitations  thereinbefore  contained  ;  and  that  in  case  the  said 
limitations  in  favour  of  persons  unborn  could  not  take  effect  precisely  in  the  order 
in  which  they  were  directed,  and  there  should  consequently  be  any  suspension  of  the 
beneficial  ownership,  by  reason  that  the  persons  entitled  to  take  under  the  same  limita- 
tons  or  trusts  should  not  be  then  born,  in  that  case  the  income  of  his  said  devised  trust 
estates  should,  during  such  suspension  of  ownership,  belong  to  and  be  enjoj-ed  by  the 
person  or  persons  for  tlie  time  being  entitled,  or  who,  in  case  tliere  had  not  been  such 
susjiension  of  ownership,  would  for  the  time  being  have  been  entitled  to  the  next 
estate  in  remainder,  subject  nevertheless  to  the  right  of  any  person  or  persons  to  be 
afterwards  born,  and  who  would  have  been  entitled,  under  any  prior  limitation,  to 
receive  the  income  of  his  said  trust  estates  from  his,  her  or  their  actual  birth,  or 
respective  births. 

The  testator  then  directed,  that  after  the  expiration  or  sooner  determination  of 
the  said  tenns  of  120  years  and  20  years,  his  said  trust  estates  should  be  con- 
veyed and  assured  by  his  then  trustee  or  trustees  thereof  to  such  person  or  persons 
as  would  at  that  time  be  entitled  to  the  same,  either  by  purchase  or  by  descent,  for  the 
first  or  immediate  estate  or  estates  for  life,  in  tail,  or  in  fee  in  them,  if  the  same  had 
by  his  will  been  devised,  settled,  or  assured  to  the  use  of  his  nephew,  the  said  George 
BengO'Ugli,  and  his  assigns  for  his  life,  with  remainder  to  his  first  and  other  sons 
successively,  according  to  the  priority  of  their  births  in  tail  male,  with  remainder 
in  similar  estates  for  life,  and  remainders  in  succession  to  the  said  Henry  Bengough, 
James  Bengough,  Henry  Ricketts,  Richard  Ricketts,  Ann  Elizabeth  Bengough,  Ann 
Ricketts,  and  their  sons  respectively,  -with  a  proviso  for  the  cesser  of  the  estates  of 
the  said  Henry  Ricketts  and  [378]  Richard  Ricketts,  and  tlieir  respective  first  and 
other  sons,  and  the  heirs  male  of  tlieir  respective  bodies,  who  for  the  time  being 
should  refuse  to  take  the  sirname  and  bear  tlie  aimis  of  Bengough  only,  after  he  or 
they  respectively  should  become  entitled  to  the  receipt  of  the  said  income ;  and  also 
for  the  cesser  of  the  estate  of  the  said  Ann  Elizabeth  Bengough  and  Ann  Ricketts, 
and  their  respective  husbands,  and  their  first  and  other  sons,  and  the  heirs  male  of 
their  respective  bodies,  who  for  tlie  time  being  should  make  a  like  refusal,  with  re- 
version to  the  testator's  own  right  heirs.  And  lie  further  directed,  that  the  person  or 
persons  to  whom  such  conveyances  should  be  made,  should  have  such  estate  in  the 
said  trust  estates  as  he  or  they  would  at.  that  time  be  entitled  to  take  under  the  said 
limitations,  if  the  same  had  been  actually  made  by  his  will,  with  the  same  or  the  like 
remainders  over  as  if  the  said  trust  estates  had  been  devised  by  his  will  in  manner 
aforesaid,  or  as  near  thereto  as  might  be,  and  the  circumstances  of  the  case  and  the 
rules  of  law  and  equity  would  permit ;  yet,  nevertheless,  that  no  such  person  should 
have  or  be  entitled  to  a  vested  estate  or  any  other  than  a  contingent  interest  until 
the  expiration  or  sooner  determination  of  the  terms  of  120  years  and  20  years;  and 
he  declared  that  such  limitations  were  introduced  into  his  will  only  for  the  purpose 
ol  ascertaining  the  objects  to  whom  such  conveyances  should  be  made,  and  not  for 
the  purpose  of  making  any  immediate  devise  or  gift  to,  or  raising  any  immediate 
or  present  estate  by  way  of  trust  or  otherwise  for  them ;  on  the  contrary  thereof,  he 
directed  that  during  the  said  terms  of  120  years  and  20  years,  no  person  or  persons 
should  be  entitled,   at  law  or  in  equity,  to  any  beneficial  estate  in  his  said  trust 
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estates,  or  the  income  thereof,  by  waj-  of  vested  interest,  for  any  longer  period  than 
99  years,  determinable  as  before  [379]  mentioned,  and  tliat,  in  the  events  and  in  tlie 
mode  before  expressed,  heirs  or  heirs  of  the  body  should  be  entitled  to  take  in  the  first 
instance,  and  as  purchasers  in  their  own  right.  And  he  directed,  tliat  if  at  any  time 
during  the  said  terms  of  120  years  and  20  years,  each  of  the  male  persons  who  for 
the  time  being  should  be  entitled  to  the  income  of  his  said  trust  estates  should  require 
the  same,  it  should  be  lawful  for  his  trustees  to  convey  to  each  or  any  person  making 
such  request  the  said  trust  estates,  or  part  thereof,  as  he  shoiild  be  entitled  to  under 
the  limitations  thereinbefore  contained,  for  an  estate  of  freehold  for  the  life  of  the 
same  person,  so  as  to  give  him  or  her  an  estate  of  freehold  instead  of  an  estate  for 
99  years. 

The  testator,  after  giving  various  other  directions  and  powers  concerning  the 
said  trust  estates,  and  after  bequeathing  several  legacies  and  annuities,  gave  and 
bequeathed  to  the  said  trustees,  their  executors  and  administrators,  all  the  residue 
of  his  personal  estate  whatsoever,  upon  trust,  that  they  should  either  continue  his 
monies  upon  the  securities  upon  which  they  should  be  invested  at  his  decease,  or  call 
in  the  same,  and  sell  all  such  parts  of  his  residuary  estate  and  effects  as  should  not 
consist  of  money,  or  securities  for  money.  And  he  directed  that,  during  the  term  of 
21  years,  to  be  computed  from  the  daj'  of  his  decease,  the  trustees  for  the  time  being 
of  his  will  should  receive  the  dividends,  interest  and  annual  income  of  all  his 
residuary  estate,  and  from  time  to  time  during  such  term  invest  all  such  dividends, 
interest  and  income,  and  the  accumulations  of  the  same,  in  their  names,  either  in  the 
Three  per  Cent.  Consolidated  Bank  Annuities,  or  upon  mortgages  of  freehold 
liereditaments  in  Great  Britain,  as  they  should  think  proper,  as  an  accumulating 
fund,  in  order  to  increase  the  principal  of  his  residuary  estate  [380]  during  such 
term  of  21  years;  and  should,  with  all  convenient  speed,  from  time  to  time  during 
that  term,  lay  out  and  invest  all  his  residuary  estate  and  effects,  and  all  accumula- 
tions tliereof,  in  purchases  of  freehold  hereditaments  of  an  estate  of  inheritance 
in  fee-simple,  in  England  or  Wales,  when  eligible  purchases  should  arise  ;  which 
estates,  so  to  be  purchased,  should  be  conveyed  unto  and  to  the  use  of  the  trustees,  in 
fee,  upon  the  same  trusts,  and  under  and  subject  to  the  same  and  the  like  powers, 
provisoes  and  limitations  as  were  bj'  him  tliereinbefore  declared,  concerning  his 
said  estates  devised  to  them  in  trust  as  thereinbefore  mentioned,  or  as  near  thereto 
as  the  death  of  parties,  the  change  of  interests,  and  other  contingencies  would  admit; 
and  he  appointed  his  said  trustees  to  be  executors  of  his  said  will. 

The  testator  died  in  April  1818,  and  his  three  first-named  trustees  and  executors 
shortly  afterwards  proved  his  will,  and  became  his  legal  personal  representatives, 
George  Wright  having  renounced  probate,  and  executed  a  deed  of  disclaimer  to  them 
as  to  the  trust  estates. 

Ann  Ricketts,  the  testator's  only  sister,  and  next  of  kin  at  the  time  of  his  death, 
died  in  the  month  of  October  1819,  having  by  her  will  appointed  the  Respondents. 
W.  P.  Lunell,  J.  E.  Lunell,  and  George  Lunell  executors  thereof ;  and  they  proved  the 
some,  and  became  her  legal  personal  respresentatives. 

Mrs.  Bengough,  the  testator's  widow,  died  on  the  10th  of  June  1821,  havino-  dulv 
made  and  published  her  will,  and  appointed  as  executors  thereof  the  said  Rev. 
Charles  Lucas  Edridge  (since  deceased),  and  Thomas  Cadell,  the  Appellant,  who  duly 
proved  tlie  same,  and  thereby  became  her  legal  personal  representatives. 

George  Bengough,  the  testator's  nephew,  and  first  taker  of  an  estate  under  the 
limitations  in  the  will,  filed  [381]  his  bill  in  Chancery  in  the  year  1821,  (amended 
in  1823,)  against  the  acting  trustees  and  executors,  and  against  the  said  Henry  and 
James  Bengough,  Henry  and  Richard  Ricketts,  Ann  Bengough  and  Ann  Ricketts,  the 
younger,  and  also  against  the  said  personal  representatives  of  Joanna  Beno-ouch, 
the  widow,  and  of  Ann  Ricketts,  the  sister,  of  the  testator;  and  after  stating  the  said 
will  and  his  own  rights  under  it,  and  as  heir-at-law  and  one  of  the  then  next  of  kin 
of  tlie  testator,  he  prayed  (amongst  other  things)  that  the  will  might  be  declared  to 
be  well  proved,  and  that  the  trusts  thereof,  so  far  as  the  same  were  good  in  law,  might 
be  decreed  to  be  carried  into  execution,  and  that  an  account  might  be  taken  of  the 
personal  estate  and  effects  of  the  testator,  and  of  his  funeral  and  testamentary  ex- 
penses, and  debts  and  legacies  ;  and  that  the  clear  residue  of  the  personal  estate  might 
\)C.  applied  upon  the  trusts  of  the  will,  so  far  as  the  same  were  effectual  in  law  ■  and 
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as  far  as  the  same  were  ineffectual  in  law,  then  to  such  person  or  persons  as  would,  in 
such  case,  by  law  be  entitled  thereto  :  and  that  an  account  might  be  taken  of  the  testa- 
tor's real  estates,  and  of  the  rents  received  by  the  trustees  ;  and  that  what  should  be 
found  due  from  them  on  taking  that  account  might  be  applied  upon  the  trusts  of 
the  will,  as  far  as  the  same  were  good  in  law  :  and  that  the  Court  would  be  pleased 
to  declare  how  far  the  trusts  of  the  real  and  personal  estate  were  good  :  and  as  far 
as  the  trusts  were  declared  to  be  void,  that  the  plaintiff  might  be  declared  to  be  en- 
titled to  the  real  estate;  but,  in  case  the  trusts  of  the  will  should  be  considered  valid, 
then  that  such  of  the  rents  and  profits  of  the  estates  devised  to  the  trustees  in  pos- 
session, as  accrued  during  the  life  of  Mrs.  Bengough,  might  be  applied  in  the  purcha,se 
of  freehold  estates  of  inheritance  in  England  or  Wales,  [382]  and  that  the  annuities 
of  the  plaintiff  and  Henry  Bengough  might  be  paid  out  of  the  rents  and  profits  that 
had  accrued,  and  should  accrue  after  her  deatli ;  and  that  the  residue  tliereof  might, 
during  the  remainder  of  the  term  of  21  years,  be  also  applied  in  the  purchase  of  free- 
hold estates  of  inheritance  in  England  or  Wales  :  and  that  such  estates,  when  pur- 
chased, might  be  conveyed  to  the  trustees  upon  the  trusts  declared  of  the  estates  so  to 
lie  purchased  ;  and  that,  as  often  as  there  should  be  the  sum  of  £1500  arising  from 
the  rents  and  profits  of  the  devised  estates,  it  might  be  laid  out  in  such  purchases  of 
freehold  estates  as  aforesaid  ;  and  that  the  plaintiff  might  be  declared  to  be  entitled 
to  the  immediate  possession  and  enjoyment  of  the  said  estates  so  to  be  purchased,  for 
the  term  of  99  years,  if  the  plaintiff  should  so  long  live,  such  term  to  be  computed 
from  the  death  of  the  testator  ;  and  that  in  case  the  said  rents  and  profits  should  not. 
as  soon  as  they  amounted  to  £1500  be  so  laid  out,  the  plaintiff  might  be  declared 
entitled  to  the  interest  and  dividends  thereof  from  the  time  the  same  amounted  to 
£1500,  until  the  same  should  be  laid  out  in' the  purchase  of  freehold  estates;  or  that, 
in  case  the  said  trusts  were  partly  valid  and  partly  invalid,  then  that  proper  direc- 
tions might  be  given  for  effectuating  such  of  the  trusts  as  were  valid,  and  for  declar- 
ing and  effectuating  the  rights  of  the  persons  entitled,  so  far  as  the  trusts  were 
invalid. 

The  defendants  having  put  in  their  answer  to  the  bill,  the  cause  came  on  to  be 
heard  before  the  Vice-Chancellor  in  1823,  wiieu  an  order  of  reference  was  made  to 
the  Master,  who,  in  pursuance  thereof,  repoited  tliat  the  plaintiff'  was,  at  the  time 
of  the  death  of  the  testator,  and  then  was,  the  heir-at-law  of  the  sa.id  testator,  and 
that  the  said  Ann  Ricketts,  deceased,  the  [383]  sister  of  the  said  testator,  wius  his  only 
next  of  kin  at  the  time  of  his  death,  and  iJiat  William  P.  Lunell,  J.  E.  Lunell,  and 
George  Lunell,  were  then  her  legal  personal  representatives,  and  the  only  pei-sons, 
who,  togetlier  with  the  plaintiff',  and  the  ,aid  Henry  Bengough.  .Tames  Bengough 
and  Ann  Elizabetli  Bengough,  (tlie  children  of  the  said  testator's  late  brother,  George 
Bengough,)  and  the  said  Charles  Lucas  Edridge,  and  tlie  Appellant,  the  executors  of 
Joanna  Bengough,  the  widow  of  the  said  testator,  would  in  case  of  intestacy  have  been 
entitled  to  distributive  shares  of  the  personal  estate  of  the  testator. 

Upon  the  death  of  James  Bengough,  the  suit  was  revived  against  Sarah  Bengough, 
his  widow  and  pei'sonal  representative ;  and  William  Ignatius  Oakley,  having 
married  Ann  Elizabeth  Bengough,  was  subsetjuently  made  a  party  to  tlie  suit. 

The  cause  having  come  on  to  be  heard,  on  further  directions,  before  the  Vice- 
Chancellor,  his  Honor,  by  a  decree,  bearing  date  the  2ith  day  of  Januai-y  1827, 
ordered  it  to  be  declared  (amongst  other  things)  that  the  testator's  said  will  ought  to 
be  established,  and  the  trusts  thereof  carried  into  execution,  etc.  His  Honor,  in 
giving  his  judgment  in  respect  of  that  part  cf  his  decree,  said,  "  that  altliough  the 
rule  of  law  be  fiamed  by  analogy  to  tiie  case  of  a  strict  settlement,  where  tlie  21 
years  were  allowed  in  respect  of  the  infancy  of  a  tenant  in  tail,  yet  he  considered  it 
to  be  fuUy  settled,  that  limitations  by  way  "f  devise  or  springing  use  might  be  made 
to  depend  upon  an  absolute  term  of  21  years  after  lives  in  being  "  (Bengough  v. 
Edridge,  1  Sim.  267). 

From  tills  part  of  the  decree  the  personal  representative  of  the  testator's  widow 
appealed  to  the  House  of  [384]  Lords,  and  the  appeal  came  on  for  hearing  in  Feb- 
ruary 1832. 

Sir  Edwaa-d  Sugden  and  Mr.  LjTich.  for  the  Appellant,  argued  to  the  following 
effect :  The  testator  in  this  case  had  two'  objects  in  view  :  fii-st,  to  suspend  the  vesting 
of  the  inheritance  for  a  period  of  120  years,  determinable  upon  28  lives,  and  for  an 
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absolute  term  of  20  years  from  the  deatli  of  the  survivor  of  them,  being,  as  lie  con- 
ceived, within  the  rule  of  hiw  against  perpetuity.  His  second  object  was,  during 
this  period  of  suspension  of  the  inlieritance,  (after  a  period  of  21  years  allotted  for 
accumulation),  to  confer  the  enjoyment  of  die  estate  upon,  1st,  his  nephew,  G.  Ben- 
gough,  for  a  period  of  99  years,  determinable  on  his  life,  and  the  said  terms  of  120 
years  and  20  years,  witJi  remainder  to  his  son,  (not  born  at  tlie  testator's  decease), 
for  a  like  period  of  99  years,  determinable  en  his  life,  etc.,  with  remainder  to  the 
grandson  of  his  said  nephew  for  a  like  period,  determinable  on  his  life,  etc.,  with 
remainder  to  the  great  grandson  of  his  said  nephew  for  a  like  period,  determinable 
on  his  life,  etc.  ;  and  so  on,  in  respect  of  all  tlie  heirs  male  of  the  body  of  his  nephew, 
George,  all  taking  as  purchasers,  and  all  taking  estates  only  for  99  years,  determin- 
able on  their  lives  respectively,  and  on  the  terms  of  120  years  and  20  years.  And 
he  coaferred  similar  limitations  on  his  nephew  Henry,  and  the  heirs  male  of  his 
body,  etc.,  and  on  his  third  nephew,  and  the  heirs  male  of  his  body,  etc. ;  these 
being  the  persons  that  would  take  in  case  the  inheritance  was  not  suspended,  and 
being  the  persons  to  whom  the  inheritance  is  to  be  conveyed  when  the  suspension  is 
to  ceafe,  and  to  whom  at  any  time  the  trustsoa  may  limit  an  estate  of  freehold.  We 
submit  that  the  whole  machinery  of  this  will  is  a  fraud  on  the  rule  of  law  against 
perpeluity.  [385]  The  accumulation  is  taten  for  the  whole  term  ol  21  years,  allowed 
by  the  Thellussun  Act  (39  and  40  Geo.  3,  c.  98),  and  without  reference  to  any 
minority  or  any  legitimate  object  of  settlement;  and  it  is  not  until  the  expiration 
of  that  term  that  the  limitations  are  made  to  commence.  Accumulation  and  ex- 
ecutory limitations  were,  by  tlie  law  as  it  stood  before  the  Thellusson  Act,  co-e.xtensive ; 
but  a  testator  could  not  first  accumulate  for  lives  in  being  and  21  years,  and  then 
postpone  the  vesting  for  a  like  further  period.  The  limitation  of  the  estates  for 
120  yr^ars,  if  28  persons,  or  any  or  either  of  tliem,  shall  so  long  live,  taken  by  itself, 
is  not  objected  to  ;  but  there  is  added  a  term  in  gross  of  20  years  upon  the  same 
trusts.  The  21  years  allowed  by  the  r'-le  eiter  lives  in  being  were  admitted  for 
the  purposes  of  gestation  and  infancy,  and  were  never  allowed  as  an  absolute  term. 
Here  the  20  years  are  taken  as  an  independent  term,  merely  because  tliat  term  fall; 
within  the  words  of  the  rule,  altogether  disregarding  the  principles  upon  which 
it  was  founded.  After  every  rule  has  been  separately  resorted  to,  and  tlie  time 
allowed  by  it  exhausted,  then  comes  a  trust  for  the  very  persons  who  would  be 
entitled  to  the  freehold  and  inheritance  under  tlie  previous  trusts,  if  regular  trusts 
had  been  declared  for  life  and  in  tail,  according  to  the  usual  form  of  settlements. 
All  this  machinery  is  a  vain  attempt  at  a  perpetuity,  and  the  consequences  are 
obviously  mischievous.  Sir  Joseph  JekyU,  in  the  case  of  Stanley  v.  Leigh  [2  P.  Wms. 
687],  defines  a  perpetuity,  and  Chief  Baron  Gilbert,  in  his  Treatise  on  Uses,  tells  us 
what  tends  to  it.  "  AU  limitations,"  he  says,  "  that  tend  to  the  provision  of  a  family, 
and  to  secure  against  contingencies  that  ars  within  the  parties'  own  immediate 
prospect  are  to  be  favoured ;  but  all  limitations  [386]  that  perpetuate,  or  tend  to 
a  perpetuity,  are  in  themselves  void,  and  repugnant  to  the  policy  of  the  law  "  (Gilb. 
on  Uses,  359).  When  Lord  Nottingham  was  aaked,  in  the  Duke  of  Norfolk's  case  [3 
Ch.  C.  1],  where  he  would  stop,  he  answered,  "  I  will  stop  everywhere,  when  any 
inconvenience  appears;  nowhere  before;  for  whensoever  the  bounds  of  reason  or 
convenience  are  exceeded,  the  law  will  quickly  be  known."  Now  the  time  to  stop 
has  arrived  ;  the  bounds  of  reason  are  exceeded,  and  the  inconvenience  is  manifest. 
The  conclusion  to  which  it  is  desired  to  bring  your  Lordships  is,  that  the  trusts 
declared  of  the  personal  estate  and  effects  of  the  testator  sliould  be  declared  void, 
and  the  residue  of  such  personal  estate  divided  among  the  parties  entitled  to  dis- 
tributive shares  thereof,  as  if  the  testator  had  died  intestate. 

In  former  cases  the  question  has  been,  who,  at  a  limited  period  after  the 
testator's  death,  was  to  take  the  estiite?  And  in  the  meantime  eitlier  a  different  set 
of  persons  or  the  heir-at-law  was  to  take  it;  but  here  the  testator  meant,  that  from 
liis  death  there  shall  be  taken  devises  under  his  will  during  the  existence  of  the 
fictitious  terms  of  120  and  20  years.  The  persons  are  to  take,  not  for  accumulation, 
not  for  anytliing  collateral  to  the  testator's  general  object,  but  as  devisees;  and  after 
the  expiration  of  120  and  20  years  a  new  taier  is  not  to  be  sought  for,  but  the  person 
then  to  take  is  precisely  the  same  person  who  has  taken  and  then  is  in  possession 
under  the  previous  limitations.  Terms  of  years  are  introduced  into  marriage  settle- 
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ments  and  wills,  for  the  purpose  of  raisinij  portions,  charges  or  other  sums  of 
money,  in  order  to  provide  for  the  necessities  of  families.  These  terms  are  not  intro- 
duced into  this  will  for  any  such  purpose  ;  and  the  legal  estate  [387]  for  these  terms  is 
not  conferred  on  trustees,  distinct  fro^m  the  holders  of  the  inheritance,  in  order  that 
they  may  raise  a  sum  of  money  for  the  necessities  of  a  family.  The  whole  legal 
fee-simple  is  vested  in  the  trustees,  and  they  are  merely  directed  to  stand  possessed  of 
a  portion  of  the  inheritance  for  the  terms  of  120  and  20  years.  But  they  have  no 
duty  to  jjerfonii,  and  the  only  purpose  for  which  these  terms  are  created  is  to  evade 
the  law.  The  law  says,  that  a,  succession  of  life  estates  cannot  be  given  to  unborn 
issue;  and  yet  if  the  limitations  of  this  will  are  to  be  supported,  tliere  is  a  con- 
trivance by  which  any  testator  may  evade  tlie  law.  The  trusts  of  a  terra  can  be  no 
otherwise  limited  in  equity  than  the  estate  may  be  limited  at  law.  It  is  quite  clear, 
that  the  testator  could  not  have  attempted  to  carrj'  his  two  objects  into  effect  without 
the  machinery  of  the  term  of  120  years,  determinable  on  the  28  lives,  and  of  the 
teiTU  of  20  years.  Now  if  this  machinery  can  be  displaced,  if  part  only  be  taken 
away,  the  whole  fabric  must  fall.  If  we  take  away  this  absolute  term  of  20  years, 
the  whole  machinery  must  give  way. 

We  shall,  therefore,  fii-st  apply  ourselves  to  this  objection,  that  the  testator  has 
taken  an  absolute  term  of  20  years  after  lives  in  being,  which  is  not  allowed  by  the 
law.  Every  executoiy  devise  being,  as  far  as  it  goes,  a,  perpetuity,  and  being  of  late 
origin,  introduced,  or  ratlier  allowed,  for  tJie  purpose  of  indulging  testators  in  the 
distribution  of  their  property,  but  within  certain  limits,  it  is  incumbent  on  a  paiiy 
whose  title  depends  on  it,  to  show  that  it  does  not  exceed  the  limit  allowed.  It  will 
be  for  the  other  side  to  do  this.  What  it  is  proposed  now  to  do  is,  to  state  to  your 
Lordships  the  several  leading  cases  on  the  subject  of  executory  devises,  and  the 
dicta  of  the  several  Judges;  and  to  show  your  Lordships  that  in  no  one  of  these  cai?es 
has  an  absolute  tenn  [388]  of  20  years  been  allowed.  If  there  be  no  case  in  which 
an  absolute  term  has  been  allowed,  then,  with  submission  tO'  your  Lordships,  we 
contend  that  the  Appellant's  case  is  proved,  and  that  the  testator  has  exceeded  the 
bounds  allowed  by  law. 

The  earliest  case  which  can  be  useful!}'  cited,  relating  to  executory  devises,  is  the 
case  of  Matthew  Manning  (8  Rep.  187).  Lord  Coke  alludes  to  a  few  earlier  cases  in 
the  Year  Books,  and  some  of  them  before  the  Statute  of  Wills,  relating  to  lands  which 
might  be  devised  by  custom,  but  they  were  all  cases  of  executory  devises,  after  a  life 
in  being.  The  case  of  Manni/ig  was  an  executory  bequest  of  a  term  after  a  life  in 
being,  and  Lord  Coke  justified  and  supported  it  on  the  ground  that  an  executory 
devise  after  a  life  in  being  was  good,  tlie  utmost  limit  then  allowed  being  a  life  in 
being.  There  is  an  earlier  case  of  Hinde  v.  Lyon  (2  Leonard,  1 1),  which  ought  per- 
haps to  be  noticed,  but  is  an  executory  devise  after  one  life  only.  Lampet's  case  (10 
Rep.  46)  may  also  be  mentioned  as  confirming,  but  only  as  confirming.  Manning' & 
case.  The  case  of  Child  v.  Bailey  (Cro.  Ja.  459),  which  was  decided  immediately  after 
Lord  Coke's  time,  is  an  authority  the  other  way,  and  although  the  judges  endeavoured 
to  distinguish  it  from  Manning's  and  Lampet's  oases,  it  is  clear  that  the  cases  were 
not  distinguishable.  It  was  affirmed  in  the  Excliequer  Chamber  by  six  of  the  Judges 
(Sir  W.  Jones,  15),  and  they  said  they  would  not  question  Manning's  and  Lampet's 
cases,  but  that  they  would  not  extend  the  doctrine,  and  would  not  apply  the  doctrine 
therein  laid  down,  except  in  cases  exactly  similar.  The  next  case  is  tliat  of  I'eUs  v. 
Brown  (Cro.  Ja.  590),  called  by  Lord  Kenyon  the  Magtia  Charta  of  this  [389]  branch 
of  the  law  ;  but  all  that  was  decided  there  was  the  legality  of  an  executory  devise  on 
a  contingency  not  exceeding  a  life  in  being,  and  even  this  case  was  doubted  by  Chief 
Baron  Montague,  in  the  Duke  of  NorfoWs  case  [-3  Ch.  vj.  1],  to  which  we  shall  advert 
immediately.  The  next  case  is  Sanders  v.  Cornish  (Cro.  Car.  230).  It  was  a  case  of 
a  term  of  years,  and  we  refer  to  it  to  show  that  the  Judges  there  endeavoured  to  revive 
the  old  doctrine,  that  a  possibility  could  not  be  limited  after  a  possibility.  The  next 
case  is  that  of  I'earse  v.  Reeve  (PoUexfen,  29),  in  which  the  Judges  also  stated  their 
determination  not  to  go  further  than  Manning's  case.  The  case  of  Goring  v.  Bicker- 
staff  (Ibid.  31)  is  the  next  case,  and  the  first  case  wherein  the  opinion  of  the  Judges 
was  called  for  respecting  several  lives,  aU  in  existence  at  the  same  time  ;  and  the 
case  that  conies  next  is  that  of  Snoir  v.  CvttJer  (1  Levinz.  135).  There  tlie  Court  seems 
rather  to  have  retrograded,  and  again  confined  the  rule  to  one  life,  for  in  that  case 
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they  would  not  allow  14  years  after  a  life  in  being,  e^en  in  reference  to  minority. 
However,  in  Lore  v.  Wind/mm  (2  Keble,  637.  1  Mod.  50),  which  is  the  next  case,  the 
Judgjes  again  allowed  of  several  lives.  In  the  same  year  the  case  of  Wood  v.  iSaiinderx 
(Poll.  35.  2  Swans.  467)  was  decided,  the  case  so  much  relied  on  in  the  Duke  of 
Norfolk's  case  by  Chief  Baron  Montague.  The  important  case  of  Taylor  v.  Biddal  (2 
Mod.  289)  is  the  next  in  point  of  date,  and  it  is  the  first  authority  that  an  executory 
devise  might  be  limited  after  a  life  in  being,  and  21  years,  in  reference  to  minority. 

The  Duke  of  Norfolk's  case,  called  the  case  of  perpetuity,  is  the  nest  ('5  Chan. 
Ca.  1.  2  Freeman,  72.  Pollexfen,  22.3).  The  Lord  Chancellor  Notting-[390]-ham 
was  assisted  b}'  the  two  Chief  Justices  and  Chief  Baron,  who  were  against  the  execu- 
tory devise;  the  Lord  Chancellor  was  in  favour  of  it;  and  Lord  Chief  Justice  North, 
wlio  decided  Taylor  v.  Biddal  [2  Mod.  289],  was  one  of  the  three  Chiefs.  This  case 
was  reversed,  after  Lord  Nottingham's  death,  by  Lord  North,  then  Lord  Keeper,  but 
was  afterwards  affirmed  by  the  House  of  Lords,  reversing  Lord  Keeper  North's  decree. 
The  next  in  order  is  that  of  Massenhit rgli  v.  Ashe  (1  Vern.  234  and  304);  and  the 
next  case  in  point  of  date  is  that  of  Lloyd  v.  Carew  (Pre.  in  Chan.  72,  and  Shower's 
Cases  in  Pari.  137).  LIpon  what  ground  was  that  case  decided?  On  the  ground 
of  21  years  being  allowed?  No;  but  on  the  ground  that  a  reasonable  time  wasi 
necessary  to  be  allowed  to  perform  the  condition,  which  could  not  have  been  executed 
in  the  life  of  the  donor.  The  bill  was  in  the  first  instance  dismissed,  but  that  dec-ision 
was  reversed  in  the  House  of  Lords.  After  the  case  of  Luddington  v.  Kime  (Ld. 
Raym.  203-7),  next  in  date  came  a  very  important  case,  which  clearly  shows  that  the 
utmost  then  allowed  was  a  life  or  lives  in  being.  That  was  the  case  of  Scattenrood 
V.  Edge  (2  Salkeld,  229).  The  Court  held  that  20  or  30  years  was  the  probable  result 
of  taking  lives  in  being,  and  in  the  general  use  made  of  taking  lives  in  a  family 
settlement,  limiting  one  remainder  after  another,  that  might  be  a  fair  calculation  ; 
but  when  you  come  to  talk  of  28  lives,  the  calculation  must  be,  not  20  or  30  years, 
but  50  or  70  years,  thereby  substituting  years  for  lives. 

The  cases  that  come  next,  are  Marks  v.  Marks  (10  Mod.  419),  and  Gore  v.  Go7-e 
(2  P.  Williams,  28.  63),  and  Maddox  v.  Staines  (Ibid.  422),  and  Stephens  v.  Stephens 
(Ca.  Temp.  Talb.  228),  which  last  was  decided  by  Lord  Hardwicke,  as  Chief  Justice, 
and  Lord  Talbot,  as  Lord  [391]  Chancellor  ;  and  which  Lord  Talbot  hoped  would  be 
a  leading  case  in  the  decision  of  all  questions  of  this  kind.  Gurnell  v.  Wood 
(Willes,  213)  is  the  next  case,  and  in  that  it  is  quite  clear  what  Lord  Chief  Justice 
Willes  meant,  taking  the  whole  of  his  judgment  together,  for  when  the  cases  alluded  to 
by  him  are  Stephens  v.  Stephens,  and  Taylor  v.  Biddal,  and  we  have  the  authority 
of  Lord  Hardwicke  that  before  Stephens  v.  Stephens,  Taylor  v.  BiddaJ  was  the  only 
case,  it  is  clear  he  must  have  intended  the  21  years  in  reference  tO'  minority:  and 
he  says,  executory  devises  are  in  wills  what  contingent  remainders  are  in  settlements  ; 
and,  by  what  he  says  in  another  part  of  his  judgment,  he  means  that  in  respect  of  a 
contingent  remainder,  when  the  contingency  happens,  it  vests  in  the  remainder-man, 
but  he  cannot  alienate  until  he  attains  21.  But  in  respect  of  executory  devises,  which 
were  taken  from  contingent  remainders,  the  vesting,  as  well  as  the  power  of  aliena- 
tion, may  be  suspended  until  the  devisee  attains  21.  From  the  case  of  Sheffield  v. 
Lord  Orrery  (3  Atkins,  282),  anotlier  case  decided  by  Lord  Hardwicke  as  Lord 
Chancellor,  it  appears  that  Lord  Hardwicke  thought  that  the  21  years  must  be  in 
reference  to  minority,  which  was  the  exact  point  whicli  he  decided  in  Stephens  v. 
Stephens.  In  the  same  year  (1745)  the  case  of  (riiJliver  v.  Wicket  was  decided  in  the 
King's  Bench  (1  Wilson,  105).  The  limitation  there,  no  doubt,  was  a  contingent 
remainder,  and  in  reference  to  the  dei\'ise,  and  taking  the  whole  of  what  is  said  by  the 
Chief  Justice,  it  must  lie  intended,  that  speaking  of  21  years,  he  referred  such  time 
to  minority  ;  but  at  all  events,  the  most  that  can  be  said,  is,  that  this  case  loft  the 
question  the  same  as  it  was  before.  Then  came  the  [392]  case  of  Bullock  v.  Stoniest 
(2  Vesey,  sen.,  521),  a  very  important  case,  as  it  shows  that  Lord  Hardwicke  retained 
the  same  opinion  which  he  entertained  in  the  preceding  oase«.  Goodman  v.  Good- 
right  (2  Burr.  874),  is  the  next  case,  in  the  Court  of  King's  Bench:  it  is  unnecessary 
to  state  the  facts,  but  merely  to  refer  ycmr  Lordships  to  what  Lord  Mansfield  said. 
In  Michaelmas  Term  in  the  same  year  was  decided  the  important  case  of  The  Duke 
of  Marlborough  v.  Godolphin  (1  Eden's  Reports,  404,  and  418),  by  which  it  appears 
that  Lord  Northington  entertained  the  same  opinion  as  Lord  Talbot  and  Lord  Hard- 
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wicke  did,  that  a  term  of  21  years  was  not  a  term  in  gross.  That  case  cam©  before 
this  House,  and  the  same  doctrine  is  laid  down  in  the  printed  case  for  tlie  Respondent, 
signed  by  Mr.  York  and  other  eminent  counsel,  and  is  not  contradicted  by  the  reasons 
on  the  other  side  (3  Bro.  Pari.  Cases,  245).  The  next  case  that  occurred,  after  tliat  of 
Doe  V.  Fonnereau  (Douglas,  470  and  490),  is  the  case  of  Heath  v.  Heath  (1  Bro.  Ch. 
Ca.  147),  decided  by  Lord  Thurlow.  Is  not  that  an  actual  case  of  minority?  Is 
it  anything  more  than  what  might  be  effected  by  legal  limitations?  A  limitation 
to  Edward  Heath  for  life,  with  remainder  to  his  son  in  tail,  with  remainder  to 
William  Heath  in  fee.  It  is  in  effect  that  it  is  a  devise  to  Edward  Heath  in  fee,  but 
if  he  should  die  without  leaving  a  son  at  his  death,  capable  of  alienating,  it  should 
then  go  over.  Our  proposition  is,  that  the  term  is  not  an  absolute  term  of  21  years ; 
that  it  has  in  all  cases  reference  tO'  infancy,  and  all  that  that  case  decides  is,  that  it  is 
not  necessary  tliat  the  infancy  or  minority  should  be  that  of  the  party  to  take,  or 
the  party  from  whom  it  is  taken.  The  case  of  Jee  v.  Aiidley  (1  Cox,  324),  decided  by 
Lord  Kenyon,  as  Master  of  the  Rolls,  [393]  must  have  been  erroneously  decided,  if 
this  term  of  21  years  be  an  absolute  term,  and  so  must  have  been  tlie  case  of  Boutledge 
V.  Dorrell  (2  Ves.  jun.,  357),  before  Lord  Alvanley,  as  Master  of  the  Rolls;  because 
if  there  may  be  an  absolute  term  of  21  years,  the  testator's  daughter  might  have 
appointed  to  issue  born  within  the  21  years  after  her  death,  but  it  was  decided  other- 
wise. The  next  case  of  Long  v.  Blackall  (7  Term.  Rep.  102),  is  most  important,  as 
it  contains  the  opinion  of  Lord  Kenyon,  distinctly  laid  down,  as  to  the  length  to. 
which  executory  devises  can  extend.  That  case  is  also  important,  as  being  the  first, 
that  allowed  the  time  for  periods  of  gestation  at  both  ends  of  the  term.  Two  years 
afterwards  the  case  T/ielbissnn  v.  Woodford  (4  Ves.  319),  came  on  to  be  heard  before 
Lord  Loughborough  in  the  Court  of  Chancery,  assisted  by  the  Master  of  the  RoUs 
(Lord  Alvanley),  and  Justices  Lawrence  and  Buller.  In  that  case  the  exact  question 
did  not  arise,  for  there  was  no.  term  of  21  years  ;  it  was  merely  a  case  of  lives  in 
being.  But  Lord  Alvanle)'  being  afraid,  from  what  Mr.  Justice  BuUer  had  said, 
that  it  might  be  inferred  that  the  21  years  might  be  an  absolute  term,  without  re- 
ference to  minority,  in  giving  judgment,  expressed  himself  decidedly  to  the  contrary 
(see  4  Ves.  319.  326  and  337).  When  that  case  came  afterwards  before  this  House,  tlie 
judges  attended,  and  Lord  Chief  Baron  Macdonald  delivered  their  opinion,  and  in 
expressing  that  opinion,  and  referring  to  Lord  Nottingham's  judgment  in  the  Duke 
of  Norfolk's  case  [3  Ch.  C.  1],  he  says,  "  With  an  easy  interpretation,  we  find  from 
Lord  Nottingham  what  that  tendency  to  a  perpetuity  is,  which  tlie  policy  of  the  law 
has  considered  as  a  public  inconvenience,  namely,  where  an  executoi-y  devise  would 
have  the  effect  of  making  lands  unalienable  beyond  the  [394]  time  at  which  one  in  re- 
mainder  would  attain  his  age  of  21  years,  if  he  were  not  born  when  tlie  limitations 
were  executed"  (11  Ves.  135.)  And  again,  he  says,  (p.  143),  "The  established 
length  of  time  during  which  the  vesting  may  be  suspended,  is  during  a  life  or  lives  in 
being,  the  jjeriod  of  gestation,  and  the  infancy  of  such  posthumous  child."  And 
Lord  Eldon,  in  the  same  case  (p.  146),  expresses  himself  to  the  like  effect,  all  strongly 
implying,  that  if  there  be  a  term  added  after  lives  in  being,  it  must  be  with  reference 
to  minority. 

But  your  Lordships  may  see  the  opinion  of  Lord  Eldon  more  clearly  expressed  in 
the  case  of  Griffiths  v.  Vere  (9  Vesey,  131)  ;  that  opinion  most  clearly  implies  that  the 
term  of  21  years  is  not  an  absolute  term,  but  qualified  and  referable  to  infancy. 
In  the  case  of  Crook  v.  Devands  (Ibid.  197),  also  before  Lord  Eldon,  it  was  decided 
that  a  limitation,  to  take  effect  at  the  expiration  of  30  years  from  tJie  testator's 
decease,  was  too  remote;  and  in  the  case  of  Lade  v.  Holford  (Amb.  479)  the  suspense 
of  property  for  26  years  was  held  too  remote;  and  in  Proctor  v.  Tfie  Bishop  of  Bath 
and  Wells  (2  H.  Black.  358),  the  possible  suspense  of  property  for  24  years  was  held 
too  remote. 

Let  us  next  proceed  to  the  important  case  of  Beard  v.  Westcott  (5  Barn,  and  Aid. 
801).  That  case  came  on  before  Sir  W.  Grant,  Master  of  the  Rolls  ;  he  sent  it  to  the 
Judges  of  the  Court  of  Common  Pleas,  who  returned  a  certificate  in  1810.  The  effect 
of  that  certificate,  if  not  over-rided,  was  to  allow  an  absolute  term  of  21  years.  Sir 
W.  Grant  was  not  satisfied  with  that  certificate,  and  entertaining  tlie  same  opinion 
as  his  predecessor.  Lord  Alvanley,  as  to  the  absolute  term  of  21  years,  he  sent  tha 
case  back  to  the  Court  of  Common  Pleas,  particularly  [395]  putting  the  question 
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to  the  Judges.  They  returned  a  certificate  (5  Taunton,  392.  406)  in  1813,  confirm- 
ing their  former  determination,  and  thereby  establishing  the  validity  of  an  absolute 
term  of  21  years.  Between  these  two  certificates  the  point  was  most  ably  discussed 
bv  a  very  learned  and  able  writer,  who  was  against  the  validity  of  tlie  absolute  term 
of  21  years.  The  case  oame  on  afterwards  before  Lord  Eldon,  Chancellor,  who  not 
being  satisfied  witli  the  certificates,  sent  the  case  to  tlie  Judges  of  the  Court  of  King's 
Bench  for  their  opinion.  The  Judges  of  the  Court  of  King's  Bench  differed  from  the 
Judges  of  the  Court  of  Common  Pleas,  and  returned  a  certificate  (5  Barn,  and  Aid. 
814)  tliat  tlie  devises  over  were  void,  thereby  confirming  the  opinions  of  Lords  Talbot, 
Hardwicke,  Northington,  Mansfield,  Kenyon  and  Alvanley,  that  the  term  was  not  an 
absolute  term,  but  referred  to  minority.  The  case  came  on  again  upon  that  certi- 
ficate (1  Turn,  and  Russ.  25)  before  Lord  Eldon,  and  it  was  objected  to  the  certificate, 
that  it  did  not  contain  a  sufticient  answer  to  the  case,  and  that  it  could  not  be  col- 
lected from  it,  whether  the  circumstance,  that  the  limitations  were  to  take  eft'ect  at  the 
end  of  a  term  of  21  years,  without  reference  to  the  infancy  of  the  person  intended  to 
take,  created  such  a  suspense  in  the  vesting  as  to  render  the  limitations  void.  But 
Lord  Eldon  said  it  was  impossible  that  the  Court  of  King's  Bench  should  not  have  con- 
sidered that  point.  The  certificate  afforded  a  substantial  answer  to  tlie  questions  put, 
and  tlie  inclination  of  his  own  opinion  was,  that  the  Court  of  King's  Bench  was  right. 
The  question  therefore,  as  it  appears  to  us,  is  decided  by  all  these  cases.  There  is 
not  a  single  case  tliat  can  be  adduced  where  an  absolute  term  has  been  allowed  after 
a  life  or  lives.  These  decisions,  and  the  dicta  of  all  the  learned  Judges  to  whom  we 
have  referred,  [396]  establisli  the  contrary,  and  that  the  term  must  be  referable  to 
minority. 

Now  with  respect  tO'  the  text  writers,  and  first  in  respect  of  Mr.  Fearne,  tlie 
passage  in  liis  book  may  probably  be  cited  to  induce  your  Lordships  to  think  tliat 
it  was  his  opinion  that  an  absolute  term  of  21  years  was  allowed  (Coii.  Rem.  and  Ex. 
Dev.  431).  But  we  submit,  that  the  whole  of  his  reasoning  on  the  point,  and  the 
cases  which  lie  refers  to  as  illustrations,  warrant  the  contrary  inference,  which  is, 
that  the  period  of  21  years,  which  he  states  to  be  the  utmost  limit  after  a  life  or 
lives  in  being,  for  deferring  the  vesting  of  the  estate,  has  reference  to  infancy.  The 
late  Mr.  Cruise,  in  the  sixth  volume  (445)  of  his  Digest,  and  Mr.  Justice  Blackstone, 
in  the  second  volume  (174)  of  his  Commentaries,  have  also  laid  down,  that  the 
utmost  length  that  has  been  allowed  for  the  contingency  of  an  executory  devise,  is 
that  of  a.  life  or  lives  in  being,  and  21  years  afterwards.  From  the  reasoning  of  these 
writers,  and  tlie  cases  cited  by  tliein,  we  are  entitled  to  conclude,  that  they  did  not 
mean  the  21  years  as  an  absolute  term.  Now  if  the  term  of  20  years  cannot  be  aii 
absolute  term,  if  the  testator  has  exceeded  the  limits  allowed  by  taking  this  term, 
then  the  whole  machinery  must,  as  we  conceive,  fall  to  the  ground.  In  Lade  v. 
Holford  (Amb.  479)  the  whole  was  considered  bad,  and  there  was  no'  modelling  of 
it;  so  also  it  was  held  in  Crooke  v.  Devands,  already  cited,  in  Ware 
V.  Polhill  (11  Vesey,  257.  283),  in  Lord  Southampton  v.  The  Marquis 
of  Hertford-  (2  V.  and  B.  54),  and  in  Marshall  v.  IL  olio  way  (2 
Swanston,  432).  If,  then,  the  term  of  20  years  be  cut  off,  the  consequence  will  be, 
that  tliere  wiU  be  pereons  in  esse,  and  willing  to  take  if  they  could  be  allowed  to  do 
so  by  law,  during  the  term  of  20  years.  But  they  cannot  take  during  that  term, 
because  it  is  [397]  void,  and  yet  the  gift  over  cannot  be  accelerated,  because  the 
testator  has  said  tliat  no  person  shall  take  the  estate  as  purchaser  until  tlie  expira- 
tion of  that  term,  and  your  Lordships  would  not  violate  the  testator'.';  intentions. 
There  is  one  period  of  time,  composed  of  both  terms,  upon  which  the  testator  says, 
certain  trusts  are  to  arise.  That  period  exceeds  the  boundary  allowed  by  the  law, 
and  therefore  all  the  trusts  must  fail.  After  the  cases  of  Goring  v.  Birkerstaff 
[Pollexfen,  31]  and  Thelluson  v.  Woodford  [4  Ves.  319],  there  can 
lie  no  doubt  that  the  vesting  of  the  property  can  be  suspended  for 
any  number  of  lives,  with  this  qualification  annexed  by  Lord  Chief 
Baron  Macdonald  and  Lord  Eldon,  that  they  are  not  to  exceed  tliat  number  to  which 
testimony  can  be  applied  to  determine  when  the  survivor  of  the  lives  dropped.  Is 
that  tlie  case  here?  Of  the  28  lives,  21  are  altogether  unconnected  witli  the  parties 
or  the  testator,  all  young  and  unsettled  in  life.  These  21  persons  may  go  all  over 
the  world,  to  the  East  and  West  Indies,  to  North  and  South  America,  and  how  could 
it  be  possible  in  such  a  case  to  determine  when  the  survivor  dropped.     But  the 
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])urpose8  also  for  which  the  lives  uj-e  taken  must  be  legal.  In  TheUusson  v.  Wood- 
ford, they  were  taken  for  tlie  purpose  of  accumulation,  such  purposes  being  then 
legal.  But  what  are  the  lives  here  taken  fori  For  the  purpose  of  supporting  limita^ 
tions  void  at  law.  The  testator  is  guilty  of  a  fraud  upon  tlie  rule  of  law  by  the 
use  he  has  made  of  the  28  lives ;  for  it  is  a  ma.xim  of  law,  that  that  which  cannot  be 
done  directly,  cannot  be  done  indirectly.  But  it  is  said  that  the  exility  of  the 
interests,  viz.  120  years,  determinable  on  lives  and  20  years  afterwards,  out  of  which 
the  trusts  are  to  arise,  privileges  the  trusts  declared  at  this  period  of  time;  but  in 
referring  to  perpetuity,  limitations  are  to  be  considered  according  to  their  legal 
effect,  ajid  not  by  tlie  quantity  of  interests  out  of  which  they  are  [398]  to  arise; 
otherwise  limitations  lield  good  in  one  case  would  be  considered  bad  in  another. 

The  term  of  120  years  is  as  vicious  as  tlie  term  of  20  years  is  illegal,  and  tlie 
trusts  declared  of  both  are  void  ;  and  so  also  are  the  ulterior  trusts ; — the  direction 
to  convey  the  inheritance  from  and  after  the  expiration  of  the  terms.  All  tlie 
limitationsi  therefore  being  void,  why  should  the  trust  for  accumulation  be  retained  ? 
The  accumulation  was  directed  for  purposes  not  allowed  by  the  law,  then  why 
continue  the  accumulation?  The  heir-at-law  and  nest  of  kin  have  a  right  to  de^ 
termine  it.  The  point  which  arises  between  tliem  is  this ;  the  personal  estate  is 
directed  to  be  laid  out  in  the  purchase  of  lands,  to  be  settled  to  certain  uses,  which 
we  hold  tO'  be  illegal.  The  purpose  and  object  the  testator  had  in  view  is  not,  and 
it  cannot  be,  accomplished.  Tlien  what  superior  right  or  equity  has  tlie  heir-at-law 
over  tliei  nest  of  kin  to  ask  the  Court  tliat  the  property  legally  belonging  to  the  nest 
of  kin,  dedicated  by  the  testator  for  purposes  which  cannot  be  efi'ected,  should  belong 
to  him?  Where,  in  tlie  will,  has  the  testator  shown  a  preference  to  his  heir-at-law 
over  his  next  of  kin?  The  case  of  Tregonwell  v.  Sydenham  (3  Dow,  194),  is  in  point 
of  principle  in  favour  of  the  next  of  kin.  It  was  decided  there  tiiat  the  heir-atrlaw 
was  entitled  to  all  that  was  viciously  given.  Why?  Because  his  right  must  be 
defeated  by  a  valid  disposition.  Is  not  tlie  same  principle  to  be  applied  in  case  of 
personal  estate  and  next  of  kin.  Every  thing  belongs  to  the  next  O'f  kin  in  like 
manner  as  to  the  heir  at  law,  that  is  not  taken  away  by  valid  disposition  ;  here 
nothing  is  taken  away  by  valid  disposition.  The  personal  estate  must  therefore  be 
considered  as  undisposed  of,  and  therefore  belongs  tO'  the  next  of  kin. 

[399]  The  further  consideration  of  the  case  was  then  adjourned,  and  not  resumed 
until  the  session  of  1833,  when  Mr.  Preston  and  Mr.  Wilbraham.  for  the  Respon- 
dents, argued  to  tlie  following  effect,  in  support  of  the  decree  below  :  — 

The  most  eminent  coiiveyancei-s  and  text  writers  never  doubted,  as  appeared 
from  their  drafts  of  settlement  and  published  writings,  that  21  years  after  a  life 
or  any  number  of  lives  in  being,  might  be  taken  as  an  absolute  term.  If  any  man 
studied  tliis  subject  more  diligently  than  another,  it  was  Mr.  Fearne,  who,  on 
acco'unt  of  his  profound  study  and  knowledge  of  it,  was  more  consulted  than  any  man 
of  his  time.  In  his  book  on  Executory  Devises,  he  says,  "  this  privilege  of  executory 
devises,  which  exempts  tliem  from  being  barred  or  destroyed,  is  tlie  foundation  of 
an  invariable  rule  with  respect  to  the  contingency  upon  which  an  estate  of  this  sort 
is  permitted  to  take  effect,  which  is,  that  such  contingency  must  happen  within  a 
short  space  of  time,  such  as  a  life  in  being,  and  some  few  years  after  (p.  429)." 
Having  then  stated  some  decided  cases,  and  among  them  the  cases  of  Lloyd  v. 
Carew  [Show.  P.  C.  137],  and  Marks  v.  Marks  [10  Mod.  419],  in  illustration  of  the 
rule,  Mr.  Fearne  adds,  "  tlie  limitations  in  the  last  twO'  cited  cases,  were  confined 
to  vest  within  a  certain  number  of  months  after  the  end  of  ai  life  in  being.  But 
these  are  not  the  utmost  limits  for  executory  devises,  for  the  Courts  have  gone  so 
far  as  to  admit  of  executory  devises,  limited  to'  vest  within  a  co.nipa»ss  of  21  years 
after  the  period  of  a  life  in  being  (p.  431),"  and  again  he  says,  (p.  438),  "  more 
instances  of  the  established  limits  of  executory  devises  will  be  given  in  the  sequel, 
etc.,  only  1  shall  observe,  in  this  place,  that  the  law  appears  to  be  now  settled,  that 
an  execu-[400]-tory  devise,  eitlier  of  a  real  or  personal  estate,  which  must,  in  tlie 
nature  of  the  limitation,  vest  within  21  years  after  the  period  of  a  life  in  being, 
is  good,  and  this  ajipears  to  be  tlie  longest  period  yet  allowed  for  the  vesting  of  such 
estates."  Mr.  Butler,  in  his  notes  tO'  tliese  passages,  ex.amines  recent  decisions  in 
support  of  the  doctrines  laid  down  :  and  it  may  be  taken  as  a.  proof  of  his  agreeing 
with  Mr.  Fearne,  that  he,  after  citing  tlie  words  of  Lord  Alvanley,  in  lliellusson  v. 
Woodford,  adds,  "'  But  in  the  subsequent  case  of  Beard'  v.  Westcott  (5  Taunt.    393), 
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it  was  held,  that  an  executory  devise  was  good,  though  it  was  not  to  take  cft'et:t  till 
tlie  end  of  an  absolute  term  of  21  years  after  a.  life  in  being,  at  tlie  death  of  the 
testator,  without  reference  to  the  infancy  of  the  person  who  was  to  take."  In  his 
and  Mr.  Hargrave's  edition  of  Coke  upon  Littleton,  in  commenting  upon  the  Duke 
iif  Xurfolk's  case,  he  says  (327  a.  n.  2.),  "  the  next  advance  in  limitations  of  this 
nature  was,  to  extend  tliem  to  a  period  within  the  compass  of  one  or  more  life  or 
lives  in  being,  and  21  years  after."  That  was  the  opinion  of  Mr.  Butler,  writing  to 
the  public;  he  also  was  much  consulted  in  this  branch  of  legal  learning,  and  he  had 
the  largest  eolltctio-n  of  manuscript  precedents  of  any  man  living,  some  of  which 
contained  limitations  to  the  same  effect.  The  same  opinion  was  expressed  by  Mr. 
Sanders,  in  his  book  on  Uses  (p.  194.  4tli  edit.),  by  Mr.  Justice  Blackstone  (2  Comm. 
17i),  Mr.  Wooddeson  (2  Wood.  229),  and  Mr.  Cruise  (6  Dig.  409-19-37),  without  any 
restriction  or  qualification  as  to  the  minority  of  any  one.  All  the  text-books  have 
Ijeeu  examined,  and  not  one  passage  is  found  in  any  one  of  them  containing  a 
contrary  doctrine. 

The  Judges,  the  sages  of  the  law,  are  as  uniform  as  [401]  the  text  writers,  in 
the  assertion  of  tlie  principles  on  which  tlie  decree  of  the  Court  below  is  founded. 
In  tlie  case  of  Stanley  v.  LeigJi  (2  P.  Wmp.  687),  Sir  Joseph  Jekyll  enters  into  the 
doctrine  of  perpetuities,  and  what  he  tliere  says  is  a  sufficient  answer  to  more  tliaii 
one  of  the  objections  made  to  tlie  limitations  in  the  present  case.  "  Let  us  see," 
he  says,  "  what  a  perpetuity  is.  A  perpetuity,  as  it  is  a,  legal  word,  or  term  of  art, 
is  the  limiting  an  estate,  either  of  inheritance  or  for  years,  in  such  manner  as  would 
render  it  unalienable  longer  than  for  a  life  or  lives  in  being  at  the  same  time,  and 
some  short  or  reasonable  time  after,"  etc.  After  showing  tlie  mischiefs  arising 
from  estates  remaining  a  long  time  unalienable,  he  goes  on  to  repudiate  the  old 
distinction  in  tlie  doctrine  of  perpetuities  between  limitations  of  fee-simple  and  of 
terms  of  years,  and  cites,  with  approbation,  what  Lord  Nottingham  said  on  the 
same  subject  in  the  Duke  of  Noifulk's  case  (3  Cli.  c.  1):  ''  It  is  objected,"  lie  says, 
(p.  690),  "  that  tlie  devisor  intended  a  perpetuity,  and  sucli  intention  will  make  the 
limitations  void.  Supposing  the  devisor  did  intend  a  perpetuity,  it  would  be  very 
strange,  if,  for  tliat  reason  only,  the  law  should  make  those  limitations  void  ;  for 
if  tliey  dO'  not  really  tend  to  a  perpetuity,  the  bounds  which  the  law  has  set  to 
devises  or  limitations  for  years  are  not  transgressed,  nor  any  of  its  rules  violated  ; 
so  that  the  intention  is  vain,  and  ought  to  have  no-  operation  at  all."  Most,  if  not 
all,  of  the  cases  cited  and  examined  by  tlie  counsel  for  the  Appellant  support  the 
limitations  of  the  will  in  the  present  case,  and  it,  therefore,  becomes  material  to 
examine  tlieni  once  more,  and  see  what  was  the  foundation  of  the  decisions  in  them. 
Lord  Chief  Justice  Willes,  in  the  case  of  Goodtitle  v.  [402]  Wood,  says,  that  "  of  late 
years  the  doctrine  of  executory  devises  has  been  settled  ;  they  have  been  considered,  not 
as  possibilities,  but  as  certain  estates  and  interests,  and  resembled  to  contingent 
remainders  in  all  otiier  respects,  only  they  have  been  put  under  restraints,  to 
prevent  perpetuities;  as  first,  it  was  held  that  the  contingency  must  happen  within 
a  life  in  being,  etc.  ;  and  the  rule  has  in  many  instances  been  extended  to  21  years 
after  the  death  of  a  person  in  being,  as  in  that  case,  likewise,  tliere  is  no-  danger  of 
a  perpetuity"  (Willes,  213).  In  the  case  of  Blandford  v.  lliackerall  (2  Ves.  jun. 
241),  Lord  Loughborough,  then  Chancellor,  in  his  judgment,  says,  that  the  wisdom 
of  the  law  has  fixed  the  time  (of  suspension),  which  is  21  years  after  lives  in  being  ; 
up  to  that  time  you  may  have  as  many  springing  uses  as  you  please.  You  may  give 
a  legacy  to  the  grandson  of  A.  bom  in  the  life  ol  A.  It  is  a  good  description  of  the 
legatee,  and  he  would  take  within  21  yeijrs  after  tlie  life  of  the  person  in  being. 
The  rule  of  law  admits  of  14  years  (the  period  of  suspension  in  that  case)  after  the 
termination  of  lives  in  being,  and  goes  to-  21  yeai-s.  The  rule  continued  to  be  so 
understood  in  Mr.  Justice  Buller's  time;  a.nd  he,  in  the  case  of  T/iellusson  v.  Wood- 
ford (4  Ves.  319),  says  the  rule,  allowing  any  number  of  lives  in  being,  a  reasonable 
time  of  gestation,  and  21  years,  is  now  the  clear  law,  that  has  been  settled  and 
followed  for  ages,  and  we  cannot  shake  that  rule  without  shaking  the  foundation 
of  the  law.  The  same  learned  Judge,  in  another  part  of  his  judgment  in  the  same 
case,  observes  (Ibid.  p.  326),  that  "  the  number  of  contingencies  is  not  material,  if 
they  are  to  happen  within  the  limits  allowed  by  law,  etc.  The  21  years  are  allowed 
because  the  law  considers  that  time  [403]  reasonable."     Lord  Alvanley,  in  deliver- 
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ing  his  opinion  in  the  same  case  (4  Ves.  331),  says  tliat  "  by  the  Duke  of  Nnrf oik's 
case  (3  Ch.  C.  1)  it  was  clearly  decided  that  every  executory  devise  is  good,  that  does 
not  tend  to  a  perpetuity,  the  meaning  of  wliich  is,  that  eivei-y  executory  deivise  is 
good,  that  does  not  tend  to  mate  an  estate  unalienable  beyond  the  period  allowed 
by  law  a«  to  legal  estates,  which  could  not  he  protected  beyond  the  time  at  which  the 
remainder-man,  who  was  not  in  existence  at  the  time  of  the  limitation  of  the  -estate, 
would  arrive  at  the  age  of  maturity."  A  little  further  on  is  tlie  pa.ssage  on  which 
so  much  reliance  is  placed  on  the  other  side.  It  is  this:  "  As  to  the  period  of  21 
years,  etc.,  nor,  with  submission  to  the  learned  Judge  (Buller),  who  immediately 
preceded  me,  has  it  ever  b^n  considered  as  a  term  that  may  at  all  events  be  added 
to  such  executory  devise  or  trust.  I  have  only  found  this  dictum,  that  estates  may 
be  unalienable  for  lives  in  being,  and  21  years,  merely  because  a  life  may  be  an 
infant,  or  en  ventre  sa  7nere."  Was  it  fair  in  that  learned  Judge  to  utter  such  a 
statement  in  the  face  of  so  many  autliorities  to  th.e  contrary?  Could  he  have  read 
Mr.  Butler's  or  Mr.  Fearne's  books?  The  reporter  ought  not  to  have  taken  notice 
of  such  a  didum. — (The  Lord  Cliancellor  :  Do'  you  tliink,  Mr.  Preston,  that  a.  reporter 
has  a  right  tO'  supply  or  suppress  any  part  of  a  judgment? — Mr.  Pr,e8ton  :  I  think  a 
reporter  has  a  discreet  duty  to  perform  ;  and  if  I  were  tlie  reporter  of  that  case, 
I  would  not  give  that  part  of  Lord  Alvanley's  opinion). 

Tlie  next  case  cited  against  us  is  that  of  Jee  v.  Audley  (1  Cox,  324),  which  was  de- 
cided by  Lord  Kenyon,  tlien  Master  of  the  Rolls,  and  the  most  profound  property 
[404]  lawyer  of  his  time.  He  and  Lord  Ashburton  used  to  compare  notes  of  cases 
and  decisions.  They  were  both  bred  in  the  same  way,  one  with  his  father,  a  solicitor 
at  Ashburton,  the  other  also  in  a.  solicitor's  office.  He  observes,  in  his  judgment  in 
that  case,  that  "  the  limitations  of  personal  estates  are  void,  unless  they  necessarily 
vest  within  a  life  or  lives  in  being,  and  21  yeai-s.  or  9  or  10  months  aftei-wards.  This 
has  been  sanctioned  by  the  opinion  of  Judges  of  all  times,  from  the  time  of  the  Duke 
of  Norfolk's  case  [3  Ch.  C.  I]  tO'  the  present.  It  is  grown  reverend  by  age,  and  is  not  to 
be  broken  in  upon."  Next  comes  the  case  of  Roe  v  Jeffery  (7  T.  Rep.  589),  in  which 
Lord  Kenyon,  tlien  Lord  Chief  Justice,  in  delivering  tlie  opinion  of  the  Coui^t  of 
King's  Bench,  says,  "  Nothing  caii  be  clearer  in  point  of  law,  tha.n  that,  if  an  estate 
be  sriven  to  A.  in  fee,  and,  bv  wav  of  executory  devise,  an  estate  be  given  over,  which 
may  taie  place  within  a  life  or  lives  in  being,  and  21  years,  and  the  portion  of  a  year 
afterwards,  the  latter  is  good  by  way  of  executory  devise."  Lord  Eldon,  in  the  case  of 
The  Countess  of  Lin-cohi  v.  The  Duke  of  Newcastle  (12  Ves.  232),  on  appeal  in  the 
House  of  Lords,  says,  "  If  the  limitation  had  been  to  such  son,  at  tjie  age  of  21,  as 
would  be  entitled  to  the  trust  in  possession  of  the  real  estates,  as  the  son  must  attain 
the  age  of  21  within  21  years  after  the  expiration  of  the  life  of  his  father,  allowing 
the  period  of  gestation,  that  limitation  would  be  within  the  limits  permitted  to  execu- 
tory devise."  His  Lordship,  giving  his  judgment  as  Lord  Chancellor,  in  the  case  of 
Griffiths  V.  V ere  (9  Ves.  132,  134),  more  than  once  expresses  himself  tO'  the  effect,  that 
by  executoi-y  devise  an  estate  may  be  prevented  from  vesting  for  a  life  or  lives  in  being 
and  21  years,  with  an  addition  at  the  end  [405]  for  the  period  of  gestation.  That 
was  the  settled  law  before  the  case  of  Lfing  v.  BlarkaJ?  [7  T.R.  102],  in  which  it  was 
settled,  that  a  period  for  gestation  might  be  allowed,  both  at  the  beginning  and  end 
of  the  term.  In  no  case  has  Lord  Eldon,  or  any  other  Judge,  except  Lord  Alvanley, 
said  that  the  term  was  to  be  taken  with  reference  to  infancy.  The  next  case  of 
.authority  was  that  of  Beard  v.  Westcott  (5  Taunt.  394  ;  and  5  B.  and  Aid.  801).  The 
marginal  note  to  the  report  of  that  case  may  mislead,  and  therefore  the  case  itself, 
and  the  certificates  from  the  Courts  of  Common  Pleas  and  King's  Bench  must  be  looked 
to.  Tlie  Judges  of  the  Court  of  Common  Pleas,  who  certified  in  the  first  argument, 
were  Sir  James  Mansfield,  Mr.  Justice  La.wrence  (both  complete  on  this  subject),  Mr. 
Justice  Heath,  who  had  been  a  conveyancing  counsel,  and  answered  numbers  of  cases, 
and  Mr.  Justice  Chambre.  Sir  Vica.ry  Gibbs,  who  succeeded  Mr.  Justice  L.iwrence 
on  the  Bench,  heard  the  second  argument,  and  signed  the  second  certificate.  Lord 
Eldon  sent  the  case  afterwards  to  the  Court  of  King's  Bench,  and  the  certificate  of  the 
Judges  thei-e  is  reconcileable  with  those  sent  by  the  Court,  of  Common  Pleas,  and  with 
.all  the  .authorities,  .and  with  the  principle  for  which  we  contend  in  this  case.  The 
unprepared  expression  of  Lord  Alvanley  has  not  availed  to  discourage  conveyancei-s 
from  inserting  in  devises  a  term  of  21  years,  witliout  reference  to  infancy.  Upon 
the  authority  of  the  cases  already  cited,  and  of  ses'eral  others,  equally  applicable, 
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it  is  submitted,  that  no  estate  or  interest,  yiveii  by  this  will,  is  open  to  the  objection 
of  transgressing  the  rules  of  law  against  perpetuities.  The  period  of  a*;cuiuulation 
is  restricted  to  a  term  of  21  years,  from  tlie  testator's  death,  and  an  accumulation 
during  that  period,  is  warranted  by  the  rules  of  law,  and  is  consistent  with  the  pro- 
visions of  the  [406]  statute  (39  and  40  G.  3,  c.  60).  Every  contingent  or  future  in- 
terest given,  is  so  limited,  that  it  must  vest,  or  fail  of  effect,  within  20  years  from 
the  death  of  the  sui-vivor  of  tlie  lives  in  being  at  the  date  of  the  will.  The  rule  of  law 
against  perpetuities  allows,  as  has  been  shown,  of  a  suspense  of  the  time  of  vesting  for 
a  life  or  lives  in  being,  and  a  further  period  of  21  years,  and  in  some  cases  for  a 
period  and  even  two  periods  of  gestation,  in  addition.  As  tlie  rule  of  law  is  not 
transgressed,  but  its  limits  are  observed  by  tlie  testator,  no  argument  of  fraud  on  the 
rule,  or  of  inconvenience,  from  the  application  of  the  rule,  is  entitled  tO'  any  weight 
in  a  court  of  justice.  It  is  the  province  of  tlie  Legislature,  and  not  of  this  House, 
sitting  as  a  court  of  justice,  to  reform  the  law,  if  it  admits  of  an  inconvenience.  If 
your  Lordships  were  to  legislate  anew  on  this  subject,  no  man  could  frame  a  new  rule 
to  be  substituted  for  the  one  wliich  is  establislied  by  tlie  wisdom  of  ages,  which  is. 
a  fair  deduction  from  reason  and  authority,  and  productive  of  no  mischief  what- 
soever. 

The  rules  of  law  relating  to  property  are  simple,  and  may  be  easily  leanied,  if 
they  be  adhered  to,  and  not  altered  ;  it  is  when  tliey  are  not  adhered  to  that  the  diffi- 
culty in  learning  tliem  arises.  The  argument  against  this  will  is,  that  it  is  a  fraiid  on 
the  rules  of  law  ;  the  same  arguments  were  used  against  Mr.  Thellusson's  will.  An  Act 
of  Parliament  was  passed  to  restrain  afoumulation  to  21  years.  The  period  for  ac-' 
cumulation  in  that  Act  is  adopted  in  this  will.  The  limitations  after  that  period  for 
a  number  of  lives  in  being,  and  20  years  afterwards,  is  no  fra.ud  on  the  law,  because 
the  law  allows  even  21  years.  There  can  be  no  objection  to  the  number  of  lives; 
and  if  the  limitations  were  confined  to  them,  there  would  be  no  question  of  their  vali- 
dity. Tlie  objection  to  Thellusson's  will  was  not  to  the  number  of  lives,  which  [407] 
were  nine,  but  to  the  accumulation;  so  the  objection  here  is  not  to  the  number  of 
lives,  but  to  the  additional  term  of  years.  A  testator  may  multiply  lives  as  he  pleases  ; 
may  take  all  the  lives  of  this  House,  and  secure  the  certainty  of  a  longer  period  for 
the  suspension  of  the  estate  than  the  addition  of  20  years  to  28  lives.  Wliile  Heath  v. 
Heath  [1  Bro.  C.C.  147],  and  other  cases  already  commented  on,  remain  in  the  books 
unimpeached,  it  is  absurd  to  say  that  the  term  must  have  reference  to  the  minority 
of  the  person  who  is  to  succeed  to  the  estate,  or  of  an}'  other  person. 

(Besides  the  cases  mentioned,  the  learned  counsel  cited  and  commented  on  those 
of  SommerviUe  v.  GuttereJge,  King  v.  Cotton,  Wil/cinson  v.  South,  Massenburgh  v. 
Ashe,  Kirhy  v.  Fowler,  Sheffield  v.  Lord  Orrery,  Gulliver  v.  Wicl-ett,  Goodtitle  v. 
Wood,  and  Long  v.  BlaclcaU,  all  which  were  before  referred  tO'  by  the  Appellant's 
counsel.) 

Sir  Edward  Sugden,  in  reply:  My  learned  friends  have  not  removed  my  objec- 
tion to  this  will,  which  is,  that  it  is  a  fraud  on  the  rules  of  law.  The  object  of  the 
testator  was,  to  provide  life  esta.tes  for  every  member  of  his  famil}' ;  but  he  desired 
to  attain  that  object  by  cutting  down  other  estates,  and  substituting  one  which  is 
unknown  to  the  law  of  England.  The  interests  first  given  are  all  chattel  interests, 
depending  upon  tlie  lives  of  28  persons,  who  may  be  scattered  all  over  the  world,  so 
tliat  the  person,  who  may  take  a  vested  interest  in  the  freehold,  cannot  know  when 
his  estate  arises.  If  any  of  your  Lordships  were  to  make  his  will,  he  would  begin 
with  a  limitation  for  life,  with  which  this  testator  ended.  My  friends  are  not  correct 
in  saying,  that  Mr.  Butler  considered  this  question,  as  to  the  term  in  gross,  con- 
cluded. Your  Lordships,  on  looking  into  Mr.  [408]  Butler's  last  edition  of  Mr. 
Fearne's  book,  will  find  several  notes  on  what  fell  from  Lord  Alvanley,  in  the  case  of 
Thellusson  v.  Woodford,  which  show  that  Mr.  Butler  considered  that  point  still  open. 
The  law  raises  no  objection  to  estates  granted  in  perjietuity,  provided  there  be  a 
power  to  bar  or  destroy  them,  so  as  to  render  them  alienable,  arid  of  tliat  nature  were 
the  leases  and  conveyances  referred  to  by  my  learned  friend.  The  authoritv  of  the 
late  Mr.  Cruise  was  cited  in  support,  of  the  validity  of  these  limitations.  I  deny  that 
liis  text  can  be  so  interpreted,  but  altliough  I  esteem  his  book,  I  must  say  that  he  never 
lays  down  a  proposition  in  such  a  way  as  justifies  any  one  to  rely  on  it.  I  do.  not  find 
fault  with  Mr.  Justice  Blackstone,  who  merely  la.ys  down  a  general  rule,  without  adding 
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whether  the  term  of  21  years  is  to  be  taken  in  gross,  or  with  reference  to  minority. 
What  Mr.  Wooddeson  says  of  the  term  of  21  years  is  equally  vague  and  undefined. 
I  have  a  toter  right  to  conclude  from  the  te.xt,  tliat  both  these  commentators  contem- 
plated the  case  with  reference  to  minority,  than  my  friends  have  to  draw  the  con- 
trary inference;  for  whenever  you  mention  a  life  or  lives,  and  21  years,  you  speak  of 
the  years  with  reference  to  minority,  and  it  is  not  only  21  years  you  mean,  but  21 
years  and  some  uncertain  numVjer  of  months  in  addition,  both  for  infancy  and  gesta^ 
tion.  My  friends  have  said,  that  in  the  case  of  Long  v.  Blackall  (7  T.  Rep.  100), 
Lord  Kenyon,  and  Lord  Eldon  afterwards,  in  Beard  v.  Westcott  [5  B.  and  Aid.  801], 
expressed  themselves  to  the  effect  that  the  term  may  be  taken  absolutely.  I  cannot 
find  any  such  opinions.  Tlie  latter  case,  after  it  was  argued  in  the  King's  Bench, 
came  before  Lord  Eldon,  Chancellor,  on  further  directions,  upon  the  certificate  of 
that  Court,  [409]  and  what  Lord  Eldon  there  says,  as  stated  in  the  report.  (1  Turn, 
and  Russ.  25),  is  clearly  in  favour  of  my  proposition.  Lord  Kenyon  and  Lord  Mans- 
field are  also  with  me,  and  so  is  Lord  Alvanley.  M}'  friend  says,  tliat  ^  he  were  the 
reporter,  he  would  not  report  tlie  dictum  of  Lord  Alvanley.  Then  it  is  well  for  the 
laws  of  England,  in  more  senses  than  one,  that  my  friend  was  employed  othei-wise 
than  in  reporting.  Is  a  reporter  to  set  down  his  own  reasons  instead  of  those  of  the 
Judge,  and  set  himself  above  all  the  Judges?  Lord  Alvanley,  apprehensive  that  what 
Mr.  Justice  BuUer  said,  in  giving  his  judgment  in  Tlielhi^son  v.  Woodford  [4  Yes. 
319],  might  be  understood  as  having  the  deliberate  concurrence  of  the  Court,  set  him- 
self right  as  to  the  rule  of  law,  by  saying,  "  As  to  the  period  of  21  years,  it  has  never 
l)een  considered  as  a  term  that  may,  at  all  events,  be  added  to  an  executory  devise  or 
trust.  I  have  only  found  this  dictum,  that  estates  may  be  unalienable  for  lives  in 
being  and  21  years,  merely  because  a  life  may  be  an  infant's,  or  en  ventre  sa  mere 
(4  Ves.  337)."  That  is  tlie  doctrine  that  is  laid  down  in  Routledge  v.  Dorrell  (2  Ves. 
jun.  207),  the  judgment  in  which  was  long  delayed,  and  carefully  considered.  Lord 
Alvanley's  opinion  is  entitled  to  the  greatest  respect  and  attention.  My  friends  say 
that  the  rule,  according  to  their  interpretation,  has  been  established  since  the  Duke  of 
Norfolk's  case  [3  Ch.  C.  1].  But  there  was  no  suspense  there  except  during  a  life  in 
being  ;  there  was  no  term  for  years  added. 

Sir  Edward  Sugden  again  stated  some  of  the  cases  already  referred  to,  and  more 
particularlv  those  of  Lloyd  v.  Carew  [Show.  P.C.  137],  Marks  v.  Marks  [10  Mod.  419]. 
Massenhurgh  v.  Ash  [1  Vern.  234,  304],  Gore  v.  Gore  [2  P.  Wms.  28,  63],  Heath  v. 
Heath  [1  Bro.  C.C.  147],  and  Stanley  v.  Leigh  [2  P.  Wms.  687],  no  one  of  which,  he 
insisted,  was  against  the  [410]  rule,  as  he  understood  it ;  some  were  within  it ;  some 
did  not  try  it  at  all,  and  from  others  of  them  no  notion  could  be  inferred  that  any 
number  of  vears  could  he  added  :  but  the  addition  of  some  months  only,  for  the  period 
of  testation,  was  formerly  considered  by  some  Judges  too  much  after  the  death  of  the 
parent.  No  case  carried  the  indulgence  farther  than  that  of  Lloyd,  v.  Ccvrew  [Show. 
P.C.  137],  and  any  attempt  to  extend  it  ought  to  be  resisted.  A  period  of  not  less 
than  90  years,  on  the  most  moderate  calculation,  must  elapse  after  the  death  of  the 
testator,  before  any  estate  can  vest.  Did  any  one  ever  think  of  such  a  suspension  ; 
whereas  formerly  a  few  months  were  considered  too  long?  The  suspension  of  these 
estates  for  so  long  a  period  is  against  the  policy  of  the  law,  and  the  power  given  here 
to  convert  a  chattel  interest  into  an  estate  for  life,  shows  clearly  that  this  was  an 
attempt  to  evade  the  rules  of  law,  an  attempt  which  ought  not  Ije  favoured.  Then, 
upon  the  assumption  that  this  term  of  20  yea.rs  is  against  the  law,  the  question  arises, 
whether  all  the  limitations  are  not  void?  1  think  tliey  are;  for  part  of  them  cannot 
be  held  "ood  if  part  be  bad.  The  rule  laid  down  is  this :  where  some  of  the  limitations 
o-o  beyond  the  period  allowed  by  law,  tlie  whole  are  void  :  Fox  v.  The  BiJihop  of  Bath 
and  Wells  (2  Hy.  Black),  Lake  v.  Robertson  (2  Merivale).  You  cannot  remodel  this 
estate.  There  was  never  such  an  attempt  tO'  establish  a.  perpetuity  ;  and  1  call  on  your 
Ixirdships,  in  the  words  of  Lord  Nottingham,  to  stoip  when  so  manifest  an  incon- 
venience arises. 

The  Lord  Chancellor,  after  suggesting  that  he  should  be  glad  of  the  assistance  of 
the  counsel  in  framing  questions  for  the  learned  Judges,  in  order  to  dispose  effectually 
of  this  question,  moved  to  postpone  the  further  consideration  of  the  case ;  which  was 

agreed  to. 

[411]  The  learned  Judafes  who  attended,  were  Justices  A.  Park,  Littledale,  Gaselee, 
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Bosauquet,  Alderson,  J.  Piuk  and  Tauiitoi],  Barons  Baylw,  Vaugliau,  Bollund  and 
Guruey  ;  and  the  following  were  the  questions  submitted  to  tlieni :  — 

First,  Whether  a  limitation,  by  way  of  exeeutorj-  devise,  is  void,  as  too  remote, 
or  otlierwise,  if  it  is  not  to  take  eti'oct  until  after  the  detoriuination  of  one  or  more 
life  or  lives  in  being,  and  upon  the  expiration  of  a  term  of  21  years  ai'tei-wards,  as  a 
term  in  gross,  and  without  reference  to  the  infancy  of  any  person  who  is  to  take  under 
such  limitation,  or  of  any  other  person. 

Secondly,  Whether  a  limitation  by  way  of  executory  devise  is  void,  as  too  remote, 
or  otherwise,  if  it  is  not  to  take  effect  until  after  the  determination  of  a  life  or  lives 
in  being,  and  upon  tlie  expiration  of  a  term  of  21  years  afterwards,  together  with  tlie 
number  of  months  equal  to  the  ordinary  period  of  gestation  ;  but  the  whole  of  such 
years  and  months  to  be  taken  as  a  term  in  gross,  and  without  reference  to  the  infancy 
of  any  person  wliatever,  born  or  en  ventre  xa  mere. 

Thirdly,  Whether  a  limitation,  by  way  of  executory  devise  is  void,  as  too  remote, 
or  otherwise,  if  it  is  not  to  take  effect  until  after  the  determination  of  a  life  or  lives 
in  being,  and  upon  tlie  expiration  of  a  term  of  21  years  afterwards,  together  witli  the 
number  of  months  equaJ  to  tlie  longest  period  of  gestation  ;  but  the  whole  of  such 
years  and  months  Uj  be  taken  as  a  term  in  gross,  and  without  reference  to  the  infancy 
of  any  person  whatever,  born  or  e?i  vantre  sa  mere. 

The  learned .  Judges  attended  again  on  a  subsequent  day  (June  25th),  and  Mr. 
Baron  Bayley  delivered  their  opinion  as  follows ;  first,  in  answer  to  the  first 
question: — I  am  to  return  to  your  Lordships  the  unanimous  opinion  of  the  Judges 
who  have  heard  the  argument  at  your  Lord-[412]-ships'  bar,  that  such  a  liniitatioD 
is  not  too  remote,  or  otherwise  void.  Ujjon  the  introduction  of  exetutoi-y  devises, 
and  the  indulgence  thereby  allowed  to  testators,  care  was  taken  that  the  propertj 
which  was  tlie  subject  of  them  should  not  be  tied  up  beyond  a  reasonable  time,  and 
that  too  great  a  restraint  upon  alienation  sliould  not  be  permitted.  The  cases  of 
IJoyd  V.  Careir  (1  Show.  Pari.  Cas.  i:?7),  in  the  year  1696,  and  Maris  v.  Marls  (10 
Mod.  419),  in  the  year  1719,  established  the  point,  that  for  certain  purposes,  such 
time  as.  with  reference  to  those  purposes,  might  be  deemed  reasonable,  beyond  a 
life  or  lives  in  being,  might  be  allowed.  The  purpose,  in  each  of  those  cases,  was, 
to  give  a  third  person  an  option,  after  the  death  of  a  particular  tenant,  to  purchase 
the  estate;  and  12  months  in  the  first  case,  and  three  months  in  the  other,  were  held 
a  reasonable  time  for  that  purpose.  Tliese  cases,  however,  do  not  gO'  the  lengtli 
for  which  they  were  pressed  at  your  Lordships'  bar  ;  they  do  not  necessaril[y 
warrant  an  inference  that  a  teirm  of  21  years,  for  which  no  special  or  reasonable 
purpose  is  assigned,  would  also  be  allowed  ;  and  I  do  not  state  them  as  the  founda^ 
tion  upon  which  our  opinion  mainly  depends.  They  are  only  important  as  estab- 
lisliing  that  a  life  or  lives  in  being  is  not  the  limitation  ;  tliat  there  are  cases  in 
which  it  may  be  exceeded.  Taylor  v.  Biddal  (2  Mod.  289),  1677,  is  the  first  instance 
we  liave  met  with  in  the  books,  in  which  so  great  an  excess  as  21  years  after  a.  life 
or  lives  in  being  was  allowed,  and  that  was  a  ca,<e  of  infancy.  It  was  a  limitation  to 
the  heirs  of  the  body  of  Robert  Warton,  and  their  heirs,  as  they  should  attain  the 
respective  ages  of  21  ;  there  might  be  an  interval,  therefore,  of  21  years  between 
the  death  of  Robert,  till  which  time  no  one  could  be  heir  of  his  [413]  body,  and  the 
period  when  such  heir  should  attain  21,  till  which  time  the  estate  was  not  to  vest: 
and  that  limitation  was  held  good  by  way  of  executory  devise.  Tliat,  however, 
was  a  case  of  infancy,  and  it  was  on  account  of  that  infancy  that  tlie  vesting  was 
postponed.  This  case  was  followed  by,  and  was  tlie  foundation  of,  the  decision  in 
Stephens  v.  Step/iens  (Cas.  temp.  Talb.  2.'52).  That  was  a  case  of  infancy  also. 
The  executory  devise  tliere  was,  "  tO'  such  other  son  of  the  body  of  nn-  daughter,  Mary 
Stephens,  by  my  son-in-law,  Thomas  Stephens,  as  shall  hapjien  tO'  attain  the  age  of  21 
years,  his  heirs  and  assigns  for  ever;"  and  the  Judges  of  the  Court  of  King's 
Bench  certified  tliat  tlie  devise  was  good.  Tlie  certificate,  in  that  case  is  peculiar  ; 
it  refers  to  Taylor  v.  Biddal  [2  Mod.  280],  and  says  "  that  however  unwilling  they 
might  be  to  extend  the  rules  laid  down  for  executory  devises  beyond  the  rules 
generally  laid  down  by  their  predecessor's,  yet,  upon  the  authority  of  that  judg- 
ment, and  its  conformity  to  several  late  determinations  in  cases  of  terms  for 
years ;  and,  considering  that  the  power  of  alienation  would  not  be  restrained  longer 
than  the  law  would  restrain  it,  viz.  during  the  infancy  of  the  first  taken-,  which 
could  not  reasonably  be  said  to  extend  to  a  perpetuity ;  and  considering  that  such 
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construction  would  make  tlie  testator's  whole  disposition  take  effect,   which  other- 
wise would  be  defeated ;  tliey  were  of  opinion  that  that  devise  was  good  by  way  of 
executory  devise."     This  also  was  a  case  of  infancy ;  it  was  on   account  of  that 
infancy  tliat  tlie   vesting  of   the   estate   was   postponed ;    and   though,    under   that 
limitation,  the  vesting  of  the  estate  might  be  delayed  for  21  years  after  the  deaths 
of  Thomas  and  Mary  Stephens,  it  did  not  follow  of  necessity  that  it  would ;  and  it 
might  vest  at  a  much  earlier  period.     [414]  These  decisions,  tlierefore,  do  not  dis- 
tinctly or  necessarily  establish  the  position,  that  a  term  in  gross  for  21  years,  with- 
out any  reference  to  infancy,  after  a  life  or  lives  in  esse,  will  be  good  by  way  of 
executory  devise;  but  tliere  is  nothing  in  them  necessarily  to  confine  it  to  cases  of 
infancy ;  the  contemporaneous  understanding   might  have  been,  that   it  extended 
generally  to  any  term  of  21  years;  and  there  are  some  authorities  wiiich  lead  to  a 
belief  that  such  was  the  case.    In  Goodtit/e  v.  Wood  (Willes,  213.    S.  C.  7  Term  Rep. 
103.    n.).   Lord   Chief  Justice   Willes   discusses   shortly   the  doctrine  of  executory 
deivises,  and  notices  their  progress  of  late  years.    He  says,  "  the  doctrine  of  executory 
devises  has  been  settled ;  they  have  not  been  considered  as  bare  possibilities,  but  as 
certain   interests  and  estates,   and   liave  been   resembled   to  contingent  remainders 
in  all  other  respects,  only  they  have  been   put  under  some  restraints,  to  prevent 
perpetuities.     At  first  it  was  held,  that  the  contingency  must  happen   within  the 
compass  of  a  life  or  lives  in  being,  or  a  reasonable  number  of  years  ;  at  length  it 
was  extended  a  little  further,  viz.  to  a  child  en  ventre  sa  mere,  at  the  time  of  the 
father's  deatli  ;  because,   as  that  contingency  must  necessarily  happen  within  less 
than   nine  months  after  the  death  of  a  person   in  being,  that  construction  would 
introduce  no  inconvenience ;  and  the  rule  has,  in  many  instances,  been  extended  to 
21  years  after  the  death  of  a  person  in  being;  as  in  that  case,  likewise,  there  is  no 
danger  of  a  perpetuity."     And  in  citing  this  passage  in  T/ielhisson  v.  Woodford  (1 
N.  R.  388),  Lord  Chief  Baron  Macdonald  prefaces  it  by  this  eulogium  :  "  The  result 
of  all  the  cases  is  thus  summed   up  by  Lord  Chief  Justice  Willes,  with  his  usual 
accuracy  and  [415]  perspicuity."     He  does,  indeed,  aftei-wards  say  (1    N.  R.  393), 
after  noticing  Long  v.  BlackaU  (7  Term  Rep.  100),  "  The  established  length  of  time 
during  which  the  vesting  may  be  suspended,  is  during  a  life  or  lives  in  being,  tlie 
period   ol  gestation,   and  tlie  infancy  of  the  posthumous  child ;"   and  that   rather 
implies  that  he  thought  the  rule  was  confined  to  cases  of  minority.     This  opinion  of 
Willes,  C.  J.,  though  not  published  till    1797,  was  delivered  in   1740;   and   in  the 
minds  of  those  who  heard   it,   or   of  any  who   had  the  opportunity  of  seeing   it, 
might  raise  a.  belief  that  there  were  instances  in  which  a  period  of  21  years  after  the 
death  of  a  person  in  esse,  without  reference  to  any  minority,  had  been  allowed  ;  and, 
though  there  be  no  such  case  reported,  it  does  not  follow  that  none  such  was  decided. 
In  Goodman  v.  Goodright  (2  Burr.  879),  is  this  passage,  "  Lord  C.  J.  Mansfield,  says, 
'  it  is  a  future  devise,  to  take  place  after  an  indefinite  failure  of  issue  of  the  body 
of  a  former  devisee,  which  far  exceeds  the  allowed  compass  of  a  life  or  lives  in  being, 
and  21  years  after,'  which  is  the  line  now  drawn,  and  veiy  sensibly  and  rightly 
drawn."     This  was  published  in  1766:  and,  whether  the  last  approving  paragraph 
was  the  language  of  Lord  Chief  Justice  Mansfield  or  the  reporter,  it  was  calculated  to 
draw  out  some  contradiction  or  explanation,  if  that  were  not  generally  understood 
by  the  profession  as  the  correct  limitation.     In  Rii^ck worth  v.  ThirJceU  (3  Bos.  and 
Pul.  654.  n.  S.  C.  10  B.  Moore,  238.  n.).  Lord  Mansfield  says,  "  I  remember  the  intro- 
duction of  the  rule  which  prescribes  the  time  in  which  exeeutoi-y  devises  must  take 
effect,  to  be  a  life  or  lives  in  being,  and  21  yeai-s  afterwards."     In  Jee  v.  Audley  (1 
Cox,  325),  Lord  Kenyon,  (Master  of  the  Rolls)  says,  "  The  limitations  of  personal 
[416]  estate  are  void,  unless  they  necessarily  vest,  if  at  all,  within  a  life  or  lives  in 
being,  and  21  years,  or  nine  or  ten  months  afterwards.    This  has  been  sanctioned  by 
the  opinion  of  Judges  of  all  times,  from  the  Duke  of  Norfolk's  case  (3  Chan.  Ca.  1), 
to  the  present  time ;  it  is  grown  reverend  by  age,  and  is  not  now  to  be  broken  in 
upon."    In  Long  v.  Blachall  (7  Term  Rep.  102),  the  same  learned  Judge  says,  "  The 
rules  respecting  executory  devises,  have  conformed  to  the  rules  laid  down   in  the 
construction  of  legal  limitations  ;  and  the  Courts  have  said  that  the  estates  shall  not 
be  unalienable  by  executory  devises  for  a  longer  time  than  is  allowed  by  the  limitar 
tions  of   a  common-law   conveyance.     In   marriage  settlements  the  estate   may  be 
limited  to  the  first  and  other  sons  of  the  marriage  in  tail  ;  and  until  the  person,  to 
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whom  the  last  remainder  is  limited,  is  of  age,  the  estate  is  unalienable.  In  con- 
formity to  that  rule,  tlie  Courts  have  said,  so  far  we  will  allow  executory  devises  to 
be  good.''  And,  after  referring  to  the  Duke  of  Norfolk's  ciise,  he  concludes,  "  It  is 
an  established  rule,  tliat  an  executory  devise  is  good,  if  it  must  necessarily  happen 
within  a  life  or  lives  in  being,  and  21  years,  and  the  fraction  of  another  year, 
allowing  for  the  time  of  gestation."  In  Wilkinson  v.  Soutli  (7  Term  Rep.  558),  Lord 
Kenyon  says,  "  The  rule  respecting  executory  devises  is  extremely  well  settled,  and 
a  limitation,  by  way  of  executorj'  devise,  is  good,  if  it  may  (I  think  it  should  be,  mit^t) 
take  place  after  a  life  or  lives  in  being,  and  within  21  years,  and  the  fraction  of 
anotlier  year  afterwards."  We  would  not  wish  tlie  House  to  suppose,  that  there 
were  not  expressions  in  other  cases  about  the  same  period,  from  which  it  might 
clearly  be  collected,  that  [417]  minority  was  originally  the  foundation  of  the  limit, 
and  to  raise  some  presumption  that  the  limit  of  21  years  after  a  life  in  being  was 
confined  to  cases  in  which  there  was  such  a  minority;  but  the  manner  in  which  the 
rule  was  expressed  in  the  instances  to  which  I  have  referred,  as  well  as  in  text 
writers,  appears  to  us  to  justify  the  conclusion,  that  it  was  at  length  extended  to 
the  enlarged  limit  of  a  life  or  lives  in  being,  and  21  years  afterwards.  It  is  diiEcult 
to  suppose,  that  men  of  such  discriminating  minds,  and  so  much  in  the  habit  of 
discrimination,  should  have  laid  down  the  rule,  as  they  did,  without  expressing 
minority  as  a  qualification  of  the  limit,  particularly  when,  in  many  of  the  instances, 
they  had  minority  before  their  eyes,  had  it  not  been  tJieir  clear  understanding,  that 
the  rule  of  21  years  was  general,  witbout  the  qualification  of  minority.  Mr.  Justice 
Blackstone,  in  his  Coaiimentaries  (2  Blackstone's  Commentaries,  174;  16th  edition), 
puts  as  the  limits  of  executory  devises,  that  the  contingencies  ought  to  be  such  as  may 
happen  within  a  reasonable  time,  as  within  one  or  more  lives  in  being,  or  within  a 
moderate  term  of  years;  for  Courts  of  Justice  will  not  indulge  even  wills,  so  as  to 
create  a  perpetuity.  The  utmost  length  that  has  teen  hitlierto  allowed  for  the  con- 
tingency of  an  executory  devise,  of  either  kind,  to  happen  in  is,  that  of  a  life  or  lives 
in  being,  and  21  years  afterwards;  as,  when  lands  are  devised  to  such  unborn  son 
of  a  feme  covert  as  shall  first  attain  21,  and  his  heirs,  tiie  utmost  length  of  time  that 
can  happen  before  the  estate  can  vest  is,  the  life  of  the  mother,  and  the  subsequent 
infancy  of  her  son  ;  and  this  has  been  decreed  to  be  a  good  executory  devise.  Mr. 
Fearrie,  in  his  elaborate  work  upon  Executory  Devises,  lays  down  the  rule  in  the 
same  way ;  ''  An  executory  devise,  to  vest  within  a  short  time  after  the  period  of  a 
life  in  being,  is  good ;"  as  [418]  in  Lloyd  v.  Carew  [Show.  P.  C.  137],  which  he  states, 
and  Marks  v.  Marks  [10  Mod.  419];  and  he  says,  "  The  Courts,  indeed,  have  gone 
so  far  as  to  admit  of  executory  devises,  limited  to  vest  within  21  years  after  tlie 
period  of  a  life  in  being;"  as  in  Stephens  v.  Stephens  [Ca.  t.  Talb.  232],  Taylor  v. 
Biddal,  Sahharton  v.  Sahharton  (Cas.  temp.  Talb.  55.  245),  all  of  which  he  states, 
and  in  all  of  wliich  tlie  vesting  was  postponed  on  account  of  minority  only  ;  and 
then  he  draws  this  conclusion,  "  That  the  law  appears  to  be  now  settled,  tiiat  an 
executory  devise,  either  of  a  real  or  personal  estate,  which  must,  in  the  nature  of  tlie 
limitation,  vest  within  21  years  after  tlie  period  of  a  life  in  being,  is  good  ;  and  this 
appears  to  be  the  longest  period  yet  allowed  for  the  vesting  of  such  estates."  The 
instances  put,  all  instances  of  minority,  might  certainly  have  suggested,  that  it  was 
in  cases  of  minority  only  that  the  21  years  were  idlowed  ;  but,  b}^  stating  it  generally, 
as  he  did,  he  must  have  considered  21  years  generally,  independently  of  minoritv, 
as  the  rule.  The  same  observation  applies  to  Mr.  Justice  Blackstone.  That  sucli 
was  Mr.  Fearne's  understanding,  may  be  collected  from  many  other  passages  in 
his  book  ;  but  from  none  more  distinctly  than  in  the  third  division  of  his  first 
chapter  on  executory  devises  (9th  edit.  399.  401),  where,  after  having  mentioned  as 
the  second  sort  of  executory  devises,  those  where  the  devisor  gives  a  future  estate, 
to  arise  upon  a  contingency,  without  at  present  disposing  of  the  fee,  and  after 
putting  several  instances,  he  then  concludes  tJie  division  thus :  "  And  the  case  of  a 
limitation  to  one  for  life,  and,  from  and  after  the  expiration  of  one  day,  (or  any 
other  supposed  period,  not  exceeding  21  years,  we  may  suppose),  next  ensuing  his 
decease,  then  over  to  another,  may  be  adduced  as  an  instance  of  tlie  call  for  the 
latter  part  of  the  extent  to  which  I  have  opened  the  [419]  second  branch  of  the 
general  distribution  of  executoi-y  devises."  And  in  his  third  chapter  (P.  470),  he 
begins  his  eighth  division  with  this  position  ;  ■'  It  is  the  same,  (that  is,  tliat  an  eseou- 
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tory  devise  is  not  too  remote)  if  the  dyin<;  without  issue  be  confined  to  the  compass 
of  21  years  after  the  period  of  a  life  in  beinnr."     And  in  the  eighth  division  of  the 
fourth  chapter  (P.  517)  he  says,  "  It  seems  now  to  be  settled  that  whatever  number 
of  limitations  there  may  be  after  the  first  executory  devise  of  the  whole  interest, 
any  one  of  them  that  is  so  limited  that  it  must  take  effect,  if  at  all,  within  21  years 
after  the  period  of  a  life  tiien  in  being,  may  be  good  in  event,  if  no  one  of  the  pre- 
ceding limitations  which  would   carry  the  whole  interest  happens  to  vest."     The 
opinion  of  Mr.  Feame  is  continued  in  the  different  editions,  from  the  period  when 
his  work  was  first  published,   in   177.'5,  down  to  tlie  present  time;  but,   upon  that 
expression   which  occurs  in  ThelJussoii   v.   Woodford  (4  Ves.   337),  showing  tliat  a 
doubt  existed,  in  the  mind  of  Lord  Alvanley,  that  doubt  is  introduced  into  a  subse- 
quent edition,  for  the  purpose  of  consideration  ;  but  it  does  not  appear  to  me,  from 
anything  expressed  by  his  great  and  experienced  editor,  or  in  any  note  of  his,  that 
he  thought  the  rule  laid  down  by  Mr.  Fearne  was  not  the  right  and  correct  rule ;  but, 
instead  of  that,  he  seems  to  have  intimated,  that  his  opinion  was  in  conformity 
with  it ;  because  he  gives  extracts  from  what  Mr.   Hargrave,  who  agrees  with  Mr. 
Fearne,  had  said  upon  the  subject,   as  if  the  inclination  of  his  opinion  was  that 
Mr.  Fearne  was  right,  and  that  the  unqualified  rule  of  21  years  was  correct.     At 
length,   in  Beard  v.   Westcott  (5  Taunt.   393),  the  question,   whether  an   executory 
devise  was  good,  though  it  was  [420]  not  to  take  effect  till  the  end  of  an  absolute 
term  of  21  years  after  a  life  in  being  at  the  death  of  a  testator,  without  reference  to 
the  infancy  of  the  person  intended  to  take,  was  distinctly  and  pointedly  put  by  Sir 
W.  Grant,  the  then  Master  of  the  Rolls  ;  and  the  Court  of  Common  Pleas  certified  tliat  it 
was.     The  point,   though   necessarily   involved   in   that  will,   was   not  prominently 
brought  forward,  either   upon   the  will   itself,   or   upon  the  first  of  the  two  cases 
that  was  stated  ;  and,  lest  it  might  have  escaped  the  notice  and  consideration  of  the 
Court  of  Common   Pleas,   it  was  made  the   subject  of  an   additional   statement  to 
that  Court.     Tlie  first  certificate  was  in  November  1812  ;  the  next  in  November  1813  ; 
and  the  Judges  who  signed  them  were  Sir  James  Mansfield,  Mr.  Justice  Heath,  Mr. 
.lustice  Lawrence,  Mr.  Justice  Chambre,   and  Mr.  Justice  Gibbs,  men  of  great  ex- 
perience, and  some  ol  them  very  familiar  with  the  law  of  executory  devisee.     Those 
certificates  stood  unimpeached  until    1822,  when  tlie  same  case  was  sent  by  Lord 
Eldon  to  the  Court  of  King's  Bench,  and  that  Court  certified  that  the  same  limitations 
which  the  Common  Pleas  had  held  valid,  were  void,  as  being  too  remote :  but  the 
foundation  of  their  certificate  was,  that  a  previous  limitation,  clearly  too  remote, 
and  which  was  so  considered  by  the  Court  of  Common  Pleas,  made  those  limitations 
also   void   which   the   Common   Pleas   had   held   good.     The  subsequent  limitations 
were  considered  as  being  void,  not  from  any  infirmity  existing  in  themselves,  but 
from  the  infirmity  existing  in  the  preceding  limitation  ;   and  because  that  wae  a 
limitation  tfio  remote,  the  others  were  considered  as  being  too  remote  also.     Whether 
the  Court  of  King's  Bench  gave  any  positive  opinion  on  that,  I  am  unable  to  say. 
I  think  the  Court  of  King's  Bench  would  have  taken  much  more  time  to  consider 
that  point  [421]  than  they  did,   and   have  given   it  greater  consideration  than   it 
received,  if  they  had  intended  to  differ  from  the  certificate  that  had  been  given  by 
the  Court  of  Coiumon  Pleas  ;  but,  when   it  became  totally  immaterial,  in  the  con- 
struction tliey  were  putting  upon  the  will,  to  consider  whether  they  were  or  were  not 
prepared  to  differ  from  the  Court  of  Common  Pleas,  it  is  not  to  lie  wondered  at, 
that  that  point  was  not  so  fully  considered  as  it  might  otherwise  have  been.     Upon 
the  direct  authority,  therefore,  of  the  decision  of  the  Court,  of  Common   Pleas,  in 
Beard  v.  Westcott  [5  B.  and  Aid.  801],  and  the  dicta  by  L.  C.  Justice  Willes,  Lord 
Mansfield  and  Lord  Kenyon,  and  the  rules  laid  down  in  Blackstone  and  Fearne,  we 
consider  ourselves  warranted  in  saying  that  tlie  limit  is  a  life  or  lives  in  beina;, 
and  21  years  afterwards,  without  reference  to  the  infancy  of  any  person  whatever. 
This  will  certainly  render  the  estate  unalienable  for  21  years  after  lives  in  being, 
but  it  will  presei-ve  in   safety  any  limitations  which  may  have  been   made  upon 
authority  of  tlie  dict<i  or  text  writers  I  have  mentioned  :  and  it  will  not  tie  up  the 
alienation  an  unreasonable  length  of  time. 

Upon  the  second  and  third  questions  proposed  by  your  Lordships,  whether  a 
limitation  by  way  of  executory  devise  is  void,  as  too  remote,  or  othei-wise,  if  it  is 
not  to  take  effect  until  after  the  determination  of  a  life  or  lives  in  being,  and  upon 
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the  expiratiou  of  a  term  of  21  years  afterwards,  together  witli  the  number  of 
months  equal  to  the  ordinary  or  longest  period  of  gestation,  but  the  whole  of  such 
years  and  montlis  to  be  taken  as  a  term  in  gross,  and  without  reference  to  the 
infancy  of  any  person  whatever,  bom  or  en  venire  sa  mere,  tlie  unanimous  opinion 
of  the  Judges  is,  tliat  such  a  limitation  would  be  void,  as  too  remote.  They  con- 
sider 21  years  as  the  limit,  and  the  period  of  ges-[422]-tation  to  be  allowed  in  those 
cases  only  in  which  the  gest^ition  exists. 

The  Lord  Chancellor:  I  shall  move  your  Lordships  to  concur  in  the  opinions 
expressed  by  the  learned  Baron,  as  the  unanimous  resolutions  of  the  Judges.  Tlie 
two  last  questions  were  put  witii  a  view  to  comprehend  more  fully  tlie  (juestion 
argued  at  the  bar,  and  to  see  the  origin  of  the  rule.  That  rule  was  originally 
introduced  in  consequence  of  the  infancy  of  parties  ;  but  whatever  was  its  beginning, 
it  is  now  to  be  taken  as  established  by  the  dicta  of  the  Judges  from  time  to  time.  A 
decision  of  your  Lordsliips  in  the  last  resort,  assisted  here  by  the  then  Chief  Justice 
of  the  Common  Pleas,  in  Lloyd  v.  Careiv  (1  Show.  P.  Cases,  137),  settled  the  rule; 
for  the  whole  question  was  there  gone  into.  Some  doubt  has  been  expressed  as  to 
whether  this  principle  was  adopted  as  the  uniform  opinion  of  conveyancers.  It  is 
impossible  to  read  the  passages  read  by  the  learned  Baron  from  Mr.  Fearne's  book, 
without  seeing  that  it  was  the  settled  opinion  of  that  eminent  person,  that  21  years 
might  be  taken  absolutely.  The  able  editor  of  his  book  was  of  the  sa.me  opinion,  and 
Mr.  Justice  BuUer's  opinion  was  stated  by  him  and  examined.  Mr.  Butler  makes 
it  a  question  of  separate  consideration,  and  treated  the  subject  as  Mr.  Fearne  had 
done.  The  opinion  of  Lord  Mansfield  was  the  same,  and  the  doctrine  is  not  weakened 
by  what  Lord  Ken  yon  is  stated  to  have  said  in  Long  v.  B/ackn/l  (7  Term  Rep.  100). 
In  the  opinion  of  all,  the  rule  was  clearly  confined  to  21  years,  as  the  period  now 
understood.  It  was,  however,  necessary  to  state  the  first  question,  for  the  opinion 
of  the  Judges,  and  they  have  not  shrunk  from  the  consideration  of  it.  It  was  also 
right  to  have  put  the  other  two  questions,  [423]  to  which  the  learned  Judges  also 
applied  themselves,  and  they  have  excluded  the  period  of  gestation  beyond  tlie 
term  of  21  years,  except  where  the  gestation  actually  exists.  If  your  Lordships  be  of 
the  same  opinion,  you  will  affirm  the  judgment  of  tlie  Court  below,  and  dispose  of 
this  case.  The  rule  wiU  then  be,  that  a  limitation  will  not  be  too  remote,  if  the 
vesting  be  suspended  for  21  years  beyond  a  life  or  lives  in  being;  but  tJiat  beyond 
that  period  it  would. 

The  Judgment  of  the  Court  below  was  affirmed. 


[424]  APPEAL 

Fbom  the  Court  of  Session. 

Mrs.  ELIZABETH  RALSTON,  or  ALISON,  and  ROBERT  PIEDON.— Appel- 
lants; JOHN  llOVfAT.—Respondent. 

A  witness  cannot  be  rejected  unless  he  has  a  direct  and  immediate  interest  in  tlie 
result  of  the  case  in  whicli  he  is  called  to  give  evidence,  nor  unless  the  verdict 
in  that  case  can  be  given  in  evidence  for  him  in  another  suit. 

The  rules  of  law  in  England  and  .Scotland  are  the  same  on  this  subject. 

The  Appellants,  having  procured  themselves  to  be  served  as  heirs  pi^rtioners  of 
one  John  Allan,  of  Ellsrickle,  deceased,  proceeded  as  pursuers,  against  the  Re- 
spondent as  defender,  in  tlie  form  of  an  action  of  reduction,  the  object  of  which  was, 
to  set  aside  a  deed  of  settlement,  executed  by  the  deceased,  that  disposed  of  his  estates 
in  favour  of  the  defender.  The  pursuers  relied  on  the  allegation,  that  at  the  date  of 
the  execution  of  the  deed  the  deceased  was  on  his  death-bed,  a  circumstance  which, 
by  the  law  of  Scotland,  would  render  tlie  deed  void  (Bell  Diet.  Art.  Deatli^hed).  An 
issue  was  directed,  to  try  this  question.  The  cause  came  on  for  trial  before  Lords 
Justices  Clerk  and  Mackenzie,  when  Dr.  Robert  Buchanan,  a  surgeon  of  Dumbarton, 
was  [425]  tendered  as  a  witness  on  the  part  of  the  pursuers,  and  was  objected  to  by 
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the  defender,  on  the  ground  of  interest.  This  objection  w.is  raised  when  Dr. 
Buchanan  liad  been  examined  on  the  voire  (lire,  or,  according  to  the  terms  of  the 
Scotch  law,  in  init'ialihus.  When  tlius  examined.  Dr.  Buchanan  stated,  that  he  had 
given  notice  to  Mr.  Rowat  of  his  intention  to  dispute  the  deed  ;  that  he  was  a  grandson 
of  a  Mrs.  Macfarlane,  a  daugliter  of  .John  Allan,  and  claimed  through  her  ;  and  that 
he  considered  himself  the  nearest  heir  to  the  deceased.  The  diflficulty  by  which  he 
had  been  stopped  in  making  out  his  claim,  arose  from  his  not  having  been  able  to  find 
the  documentary  evidence  of  John  Allan's  marriage;  but  Dr.  Buchanan  stated,  that 
if  he  could  supply  that  evidence,  he  considered  he  should  have  a  better  title  than 
either  of  the  pursuers,  and  that  though  he  had  not  been  served  heir,  he  had  not  re- 
nounced his  claim.  It  was  insisted  by  tlie  defender,  that  Dr.  Buchanan  had  an  in- 
terest in  the  reduction  of  this  deed,  because  it  would  leave  him  free  to  contest  the 
question  with  the  present  pursuers  alone,  instead  of  having  both  to  defeat  their 
claim,  and  then  to  reduce  this  deed  ;  and  that  he  could  not  be  aJlowed  to  effect  a.s  a 
witness,  what  ought  to  be  the  matter  of  a.  separate  suit  between  him  and  the  defender. 
The  Court  sustained  the  objection,  on  which  a.  bill  of  exceptions  was,  under  the  provi- 
sions of  the  55  G.  3,  c.  42,  tendered  by  the  pursuers.  It  was  aftei"wards  discussed  before 
the  Second  Division  of  the  Court,  with  the  assistance  of  the  Lord  Chief  Commissioner 
Adam  (see  cases  decided  in  the  Court  of  Session,  Feb.  27,  1833,  No.  194,  p.  451). 
The  judgment  of  the  Court  below  was  supported  by  the  Lord  Justice  Clerk,  Lord 
(ilenlee.  Lord  Cringletie,  and  oppo«ed  by  the  Lord  Chief  Commissioner  and  Lord 
[426]  Meadowbank.  Against  the  judgment,  thus  affirmed,  an  appeal  was  brought 
into  the  House  of  Lords. 

The  Solicitor-General  for  the  Appellants  :  The  reason  given  for  the  rejection  of 
this  evidence  was  insufficient.  It  was  supposed  that  if  the  pursuers  obtained  judg- 
ment for  the  reduction  of  tlie  deed  on  the  evidence  of  Dr.  Buchanan,  that  judgment 
would  be  conclusive  in  his  favour.  That  was  a  mistake.  The  judgment,  under  such 
circumstances,  could  not  be  set  up  as  res  judicata.  Lord  Cringletie,  who  was  one 
of  the  Judges  that  affirmed  the  first  judgment,  did  not  proceed  on  that  ground:  he 
said  distinctly  that  this  judgment  could  not  be  set  up  by  Dr.  Buchanan  in  his  own 
favour,  but  that  it  might  be  argued  against  him  as  a  personal  exception  ;  that  as  he 
had  admitted  the  title  of  others  as  heirs,  and  had  come  as  a  witness  in  their  favour, 
he  could  not  afterwards  set  himself  up  as  the  true  heir,  and  so  insist  on  reducing 
the  death-bed  deed.  Now  that  point  was  totally  beside  that  on  which  the  Jury  Court 
rested  in  rejecting  the  witness.  The  only  thing  that  appeared  tO'  be  a  difficulty  in 
the  case  was,  that  the  reduction  of  a  deed  was  by  tlie  law  of  Scotland  a  proceeding  in 
rem.;  so  that  the  deed,  being  once  reduced,  might  perhaps  be  considered  as  for  ever 
extinguished.  There  had,  however,  been  no  authority  to  show  that  such  would  be  the 
effect  of  this  proceeding,  and  it  was  impossible  that  the  judgment  in  this  case  could 
be  conclusive  in  favour  of  Dr.  Buchanan  in  any  suit  afterwards  brought  by  him 
against  Rowat. 

Mr.  MNeill  and  Mr.  Follett,  for  the  Respondent:  This  case  did  not  depend  on  the 
rules  of  evidence,  as  administered  in  this  country,  but  upon  the  question  of  those 
rules,  as  existing  in  the  law  of  Scotland  ;  upon  the  [427]  character  of  the  pui-suei-s  as 
the  heirs  of  the  deceased,  and  the  consequent  results  of  that  character.  This  was  an 
action  for  reducing  and  setting  aside  a  deed  executed  by  the  late  Mr.  Allan.  It  was 
challenged  on  a  ground  peculiar  to  the  law  of  Scotland,  namely,  that  of  death-bed. 
The  party  who  was  once  sei-ved  heir,  was  invested  with  tliat  character  tiU  some  nearer 
heir  appeared.  The  defender  could  not  dispute  that  character  with  the  pursuers, 
because  he  did  not  claim  to  be  heir-at-law;  his  title  rested  on  a  totally  different 
ground.  With  regard  tO'  the  admission  of  evidence,  it  was  to  be  observed  that  there 
was  a  marked  difference  between  the  law  of  England  and  the  law  of  Scotland  on  tliis 
point.  The  former  tended  to  the  admissibility  of  a  witness,  leaving  him  open  to 
observations  as  to  his  credit ;  but  that  was  not  the  law  of  Scotland.  If  the  verdict  was 
in  favour  of  the  pursuer,  the  deed  would  be  reduced,  and  that  deed  would  then  be 
extinguished  for  ever.  The  interest  of  Dr.  Buchanan  then  was  manifest,  for  if  he 
could  extinguish  the  deed,  he  would  only  have  to  prove  himself  nearer  heir,  and 
would  succeed  to  the  property  at  once.  The  only  difficulty  in  his  way  was  the  want 
of  documentary  proof  to  establish  the  legitimacy  of  his  grandmother  ;  but  her  illegiti- 
macy was  not  to  be  presumed.     Though  the  Respondent  could  not  show  any  rule  of 

976 


RALSTON  V.   ROWAT  [1833]  I  CLARK  &  FINNELLY. 

the  law  of  Scotbind  by  which  a  deed,  when  once  reduced,  was  extinguished  for  ever  ; 
no  instance  had  ever  been  known  in  which  a  deed  once  reduced  had  been  allowed  to 
be  revived.  The  judijuient  here  would  be  binding  in  anv  future  suit.  In  the  case  of 
Rutherford  v.  ,S'//-  •/.  A'esliift'x  Trustee.-,-  (  [1 1]  Shaw  and  Dunlop,  [\-2:<,]  I'Tth  Nov.  1832), 
tlie  Court  held  that  a  judgment  against  the  trusteeis  was  binding  upon  Nesbitt.  The 
same  principle  was  recognized  in  Badell  v.  Ogilvy  (Morrison,  14074).  It  was  not  neces- 
sary that  tiie  verdict  should  [428]  be  binding  upon  each  of  the  tw-o  opposing  ])artie8. 
By  the  law  of  Scotland  a  party  whose  interests  were  injured  by  a  murder,  might 
maintain  a  civil  action  for  damages,  called  an  action  of  assytlnnent,  against  the 
murderer.  In  such  an  action  it  had  been  held,  that  the  verdict  finding  the  prisoner 
guilty  of  the  murder  might  be  conclusive  against  him,  but  tlie  verdict  acquitting 
him  of  tlie  murder  would  not  be  conclusive  in  his  favour,  as  against  the  demand 
for  reparation  in  damages.  That  was  the  case  of  M'JIarg  v.  Camphell  (•24th  Feb. 
1767  ;  Morrison,  1'2541).  If  a  man  was  acquitted  on  a  charge  of  arson,  that  verdict 
would  not  be  conclusive  against  the  insurers,  but  an  opposite  verdict  would  be  con- 
clusive against  the  claimant;  I'an-  v.  Surr  (Morr.  14078).  Tlie  reason  for  the  dis- 
tinction was,  that  in  the  latter  case  the  party  to  be  bound  had  been  heard,  in  the 
other  he  had  not.  A  judgment  in  favour  of  an  executor  or  heir,  on  the  question 
whether  lie  was  the  representative  of  the  deceased,  in  an  action  founded  on  a  claim 
against  the  ancestor,  would  not  be  conclusive  as  against  a.  second  creditor  ;  but  an 
opposite  judgment  would  be  conclusive  against  the  heir  or  executor.  This  was  a  deed 
set  up  against  the  interest  of  the  heir-at-law  ;  any  person,  therefore,  who  claimed  as 
heir,  had  a  direct  interest  in  setting  aside  the  deed.  This  action  was  brought  by  the 
only  person  at  that  time  entitled  to  bring  it.  Dr.  Buchanan  could  not  bring  it  at 
that  time,  for  he  had  not  then  been  served  as  heir-at-law,  but  he  asserted  that  he  was 
the  real  heir,  and  that  he  intended  to  set  up  his  claim  as  such  for  the  recoveiy  of  the 
estate.  That  being  the  state  of  the  facts.  Dr.  Buchanan  was  called  as  a  witness,  to 
give  material  evidence  against  the  deed.  He  claimed  tlie  estate.  Between  him  and 
the  estate  stood,  first  the  persons  who  now  [429]  claimed  as  heirs,  and  next  the  deed. 
Before  he  could  make  good  his  claim,  he  must  get  rid  of  both.  According  to  the 
English  law,  a.  witness  was  not  incompetent  unless  he  had  a  direct  interest  in  tlie 
particular  suit,  and  therefore  the  argument  on  the  other  side  had  proceeded  in  a 
great  measure  on  the  question,  whether  Dr.  Buchanan  could  afterwards  use  tliis  judg- 
ment in  his  favour.  That,  however,  was  not  the  law  of  Scotland.  In  England,  in 
the  case  of  commoners  prescribing  for  rights,  one  commoner  was  a  witness  for 
another.  Tait  on  Evidence  (p.  363),  showed  that  that  was  not  so  in  Scotland. 
"  Thus,  if  the  tenant  of  a  mill,  having  a  right  of  tliirlage,  ha.ve  raised  processes  for 
abstracted  multures,  against  the  different  tenants  of  the  barony,  though  in  point 
of  form  these  different  actions  are  separate  and  independent,  no  one  defender  seems 
to  be  a  competent  witness  for  another,  as  far  as  their  defences  are  connected,  as  he 
must  see  the  influence  which  his  deposition  must  have  on  his  own  cause."  By  the  law 
of  Scotland,  relatives  are  sometimes  not  witnesses  for  eacli  other  ;  yet  by  tlie  law  of 
England  the}^  would  be.  Yet,  altliough  this  case  should  be  held  to  be  governed  by  the 
law-  of  England,  still  it  was  clear  that  Dr.  Buchanan  was  not  admissible,  for  he  had 
a  direct  interest  in  the  case.  What  would  be  the  effect  of  the  verdict?  If  it  was  for 
the  pursuer,  for  whom  Dr.  Buchanan  was  called,  it  would  put  the  pursuer  into  posses- 
sion of  the  land.  If  Dr.  Buchanan  should  afterwards  be  able  to  make  out  his  pedigree, 
lie  would  have  an  action  against  the  party  tlien  in  possession  of  the  land,  and  he 
would  have  nothing  to  do  but  to  prove  that  pedigree,  and  he  must  get  the  property. 
He  need  not  again  set  aside  this  deed.  A  question  might  then  arise,  whether  the 
present  Respondent  could  not  bring  an  [430]  action  against  Dr.  Buchanan  :  but,  in 
the  mean  time  the  latter  would  have  got  possession  of  the  estate.  That  was  an  interest 
which  the  law  would  recognise.  In  an  action  of  ejectment  here,  the  tenant  in 
possession  was  not  a  witness  for  the  defendant;  and  why?  Because  his  possession 
might  be  disturlied  by  a  verdict  for  the  plaintiff.  So  that  this  mere  contingent 
interest  was  admitted  as  a  sufficient  ground  to  disqualify  him.  The  case  of  Dr. 
Buchanan  was  still  stronger.  This  deed  was  one  stop  between  him  and  his  taking 
possession,  and  that  stop  he  was  by  his  own  evidence  to  remove.  Again,  there  were 
now  two  persons  with  whom  he  might  have  to  contend  upon  different  questions  of 
title  for  the  possession  of  this  estate:    if  his  evidence  was  admitted,  he  would  for 
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ever  get  rid  of  the  title  of  one  of  them.  Could  it  be  said  that  that  was  not  an  interest 
sufficient  to  make  him  an  incompetent  witness.  In  Phillips  on  Evidence  (-ith  edit, 
vol.  1,  }).  3202),  the  matter  was  thus  stated,  "  The  reason  why  a  verdict  is  not  evi- 
dence against  a  person  who  wa.s  neither  a  party  to  the  former  suit,  nor  claims  under 
one  of  tlie  parties,  is,  because  he  had  no  opportunity  of  calling  witnesses,  or  cross- 
examining  those  on  the  other  side,  nor  of  appealing  against  the  judgment.  And  the 
reason  why  the  verdict  would  not  be  evidence  for  a  stranger,  even  against  a  party 
who  was  engaged  in  the  former  suit,  seems  to  be,  because  if  he  had  been  a  party  to 
that  suit,  instead  of  the  person  who  gained  the  verdict,  the  result  might  have  been 
different ;  for  as  the  parties  would,  in  that  case,  have  been  constituted  differently, 
the  evidence  might  have  varied  ;  part  of  the  evidence  might  then  have  appeared 
inadmissible,  or  of  a  doubtful  character,  or  perhaps  other  evidence  might  have 
been  produced  by  the  party  who  lost  the  verdict.  Under  such  circum-[431]-stances 
to  admit  a  verdict  as  evidence,  would  be  giving  a  party  indirectly  tlie  benefit  of 
testimony,  which  he  might  be  precluded  from  availing  himself  of  directly  in  his  own 
suit.  But  this  reason,  it  is  evident,  only  applies  where  the  verdict  is  offered  in  evi- 
dence by  a  third  person,  against  the  party  who  failed  in  the  former  action,  and  not 
wliere  it  is  produced  against  the  party  who  succeeded."  Here  tliere  was  no  distinc- 
tion, so  far  as  the  Respondent  was  concerned,  Ijetween  the  pursuer  and  the  witness, 
for  both  desired  to  set  aside  the  deed  ;  they  had  a  common  interest  in  that  respect. 
It  was  clear,  therefore,  that,  having  such  an  interest,  the  evidence  of  Dr.  Buclianan 
was  inadmissible. 

The  Solicitor-General,  in  reply,  admitted  that  by  the  law  of  Scotland,  parents  and 
children,  and  brotliers,  were  not  witnesses  for  each  other,  and  that  the  rule  went  on 
the  ground  of  family  affection,  arising  from  ties  of  blood  ;  but  in  other  respects  there 
was  no  difference  between  the  law  of  evidence  in  England  and  Scotland.  Dr. 
Buchanan  had  no  immediate  interest  in  the  pursuer's  getting  possession  of  the 
estate.  In  any  subsequent  proceeding  he  must  prove  his  pedigree  and  all  other 
necessary  things,  before  he  entitled  himself  to  the  estate.  The  cases  cited  had  no  appli- 
cation. In  Rutherford  v.  Xishet  (11  Shaw  and  Dunlop,  123).  the  man  who  sought  to 
try  the  question  over  again,  was  the  representative  of  him  who  had  tried  it  before,  and 
was  therefore  bound  by  the  decision  against  the  person  under  whom  he  claimed.  The 
words  of  Lord  Stair  were  therefore  applicable  to  him,  namely  (Bk.  iv.  tit.  40,  s.  16), 
■■  that  res  judicata  is  relevant  not  only  being  a  decreet  between  the  pursuer  and 
defender,  but  it  is  [432]  sufficient  if  it  was  between  their  predecessors  and  iiuthori- 
tiee."  The  same  doctrine  was  laid  down  by  Lord  Bankton  (Bk.  iv.  tit.  25,  s.  7).  The 
parties  in  tliis  case,  however,  stood  in  no  such  relation  to  each  other,  and  that  reason- 
ing, therefore,  did  not  apply  here.  With  regard  to  direct  interest,  the  Lord  Pre- 
sident agreed,  that  if  this  proceeding  could  be  set  aside,  the  whole  question  of  death- 
bed would  immediately  be  raised  anew,  so  that  the  effect  would  be,  that  tlie  witness 
would  neither  gain  nor  lose  by  his  evidence  :  and  Lord  Cringletie  distinctly  expressed 
himself  that  this  proceeding  could  be  set  aside,  for  he  said,  that  "as  no  man  can  reduce 
on  the  ground  of  death-bed,  but  tlie  immediate  heir,  the  proceedings  in  this  case 
must  necessarily  fall,  as  having  been  at  the  instance  of  a.  party  who  had  no  right 
whatever  to  insist  on  them  :"  and  for  another  cause  he  expressed  his  belief,  that  it 
would  probably  be  better  for  Dr.  Buchanan  that  things  should  remain  as  they  were, 
adding,  that  the  first  thing  he  would  have  to  do  would  be,  to  get  himself  served  heir, 
and  then  reduce  the  deed.  It  was  clear,  therefore,  even  on  the  opinion  of  one  of  the 
Lords  of  Session  who  had  supported  the  judgment  of  the  Court  below,  that  the  wit- 
nesses could  have  no  interest  in  reducing  the  deed,  and  consequently,  his  testimony 
should  have  been  admitted,  and  the  judgment  rejecting  it  must  be  reversed. 

Lord  Wynford  moved  the  judgment  of  the  House  (July  10) : — This  was  what  was 
called  in  the  Scotch  law,  an  action  of  reduction  and  improbation,  for  the  purpose  of 
setting  aside  a  deed  that  had  been  executed  in  favour  of  the  Respondent.  The  grounds 
for  the  reduction  of  the  deed  were  two.  First,  that  the  deed  was  not  executed  [433] 
in  the  proper  manner  ;  and  next,  that  at  the  time  of  the  execution  of  the  deed,  John 
Allan  was  on  his  death-bed.  For  the  purpose  of  proving  these  two  facts,  a  witness, 
named  Buchanan,  was  called  ;  he  was  examined  on  the  voire  dire,  as  it  was  called 
in  the  English,  or  in  initialibus  as  it  was  termed  in  the  Scotch  law.  Tliis  was  with 
the  view  of  objecting  to  his  testimony.     Upon  the  statement  he  then  made,  it  appeared 
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that  he  claimed  tlie  estate  of  John  Allan,  as  the  nearest  heir  of  that  person  ;  but  that 
his  claim  was  suspended  for  the  present  in  consequence  of  a  diflficulty  in  making  out 
the  title  by  proving  the  legitimacy  of  his  grandmother  ;  on  this  it  was  insisted  that 
Dr.  Buchanan  could  not  be  examined  as  a  witness,  because  his  statement  siiowed  he 
had  an  interest  in  the  cause.  It  was  clear  that  he  could  not  proceed  in  any  claim 
founded  on  his  sujjposed  nearness  of  relationship,  till  this  difficulty  about  the  legiti- 
macy of  his  grandmother  had  been  i-emoved.  Two  learned  Judges,  however,  sus- 
tained the  objection  ;  he  was  not  examined  ;  and  the  pursuer  failed  in  his  suit.  Upon 
this,  the  counsel  for  the  pursuer  tendered,  under  the  provisions  of  a  statute  wliich 
assimilated  tlie  laws  of  England  and  Scotland  to  each  other,  a  bill  of  exceptions. 
The  question  then  came  to  be  considered  before  the  Court  of  Session,  and  by  that 
Court  Dr.  Buchanan  was  held  not  admissible  as  a  witness.  It  was  satisfactory  to  know 
that  tliat  judgment  had  nut  been  unanimously  given.  The  Lord  Chief  Commissioner 
Adam,  whose  opinion  was  taken  though  he  had  not  a  right  to  vote  upon  the  subject, 
was  opposed  to  it.  Lord  Meadowbank  was  also  opposed  to  it.  Thus  stood  the  case  in 
point  of  authority.  The  greatest  respect  wa,s  due  to  the  learning  and  ability  of  the 
Judges  in  Scotland  :  but  when  they  thus  differed  among  themselves,  he  was  inclined, 
on  questions  of  the  [434]  admissibility  of  evidence,  to  prefer  the  authority  of  a 
lawyer  like  the  Lord  Commissioner,  who  had  had  the  benefit  of  the  experience 
afforded  in  such  matters  by  a  practice  in  the  Courts  of  England,  where  questions  of 
admissibility  of  evidence  had  been  much  more  frequently  discussed.  If  the  question 
was  to  be  settled  entirely  by  English  law,  there  was  not  a  man  in  Westminster  Hall 
who  could  entertain  a  doubt  upon  it.  It  had  been  a  settled  rule  here  since  the  case  of 
Walton  V.  SheUey  (1  T.  R.  296),  to  incline  against  the  doctrine  of  incompetency, 
and  for  that  of  admissibility,  and  that  no  objection  of  incompetency  should  be  re- 
ceived unless  the  witness  was  directly  interested  ;  in  other  words,  unless  the  record 
in  the  case  in  which  he  was  called  as  a  witness,  could  be  used  for  him  in  another  suit. 
A  man  who  was  heir-at-law  to  another,  could  be  called  to  prove  his  father's  right  to 
an  estate,  though  the  instant  the  breath  was  out  of  his  father's  body  he  would  enter 
as  heir.  On  what  principle  was  it  that  such  a  witness  could  be  admitted?  On  the 
principle  that  he  had  no  vested  interest  in  the  cause,  which  he  could  immediately 
use,  for  nemo  est  liaeres  viventis.  That  was  a  stronger  case  than  the  present,  which 
was  at  most  only  one  of  a  contingent  interest.  Had  this  been  a  question  in  an 
English  court  of  justice,  the  witness  would  have  been  admitted,  subject,  of  course, 
to  any  objections  to  his  credit.  The  question  here  need  not,  however,  be  argued  on 
the  point  of  the  existence  of  a  contingent  interest,  for  the  judgment  would  not  have 
been  of  the  least  use  to  the  witness.  There  was  no  great  difference  in  this  respect 
between  the  laws  of  the  two  countries.  The  rule  in  both  was,  that  interest  in  a 
cause  made  a  witness  inadmissible.  [435]  Could  this  judgment  be  used  in  favour  of, 
or  against  tlie  person?  The  rule  in  both  countries  was  the  same,  that  the  judgment 
in  a  case  could  only  be  used  between  the  same  parties,  and  that  rule  was  subject  but 
to  few  exceptions.  These  consisted  of  cases  where  the  persons  to  be  affected  were 
privies  in  estate,  taking  under  the  parties  to  the  original  suit.  It  was  clear  that  the 
witness  did  not  stand  in  this  situation,  for  instead  of  being  privy  to  the  estate  of  the 
)>ursuer,  or  taking  under  the  pursuer,  he  would,  if  he  came  in,  treat  the  pursuer  as 
an  intruder.  Lord  Stair  said,  "  The  first  and  most  common  exception  in  all  ])ro- 
cesses  is,  exreptio  rei  judiratae,  that  the  controversy  is  already  decided  by  a  com- 
petent judge,  which  is  relevant,  albeit  it  would  be  a  decreet  of  an  inferior  Court, 
wliich,  if  it  have  no  evident  nullity,  is  relevant  till  it  be  reduced.  Neither  is  the 
nullity  a  reply,  but  an  objection  arising  from  what  appears  in  the  decreet  :  for  if  it 
be  a  nullity  arising  from  the  process  and  minutes,  it  cannot  be  insisted  in  till  these 
be  called  for  and  produced  in  a  reduction.  Res  jiidicnta  is  relevant,  not  only  being  a 
decreet  between  the  pursuer  and  the  defender,  but  it  is  sufficient  if  it  was  between 
their  predecessors  and  authors." 

Lord  Bankton  also  says,  "  This  exception  lies  where  tlxe  case  that  was  formerly 
judged  between  the  parties  and  their  authors,  is  sought  to  be  judged  again,  while 
that  judgment  remains  unreversed,  for  it  cannot  be  brought  under  cognizance  again, 
the  rule  being,  tliat  res  judicata  pro  reritate  Jiabefur.  the  judgment  of  a  Court  is 
held  to  be  true  and  just." 

The  principle  was  the  same  in  the  English  law.   for  btith  laws  derived   it  from 
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the  same  source.  Dr.  Buchanan  could  not  say  that  he  had  been  a  party  to  the  case 
wliich  had  been  already  decided.  It  was  said  that  [436]  if  the  pursuer  got  possession 
and  Dr.  Buchanan  afterwards  claimed  against  him,  and  proved  a  descent  from  the 
grandmotlier,  the  present  pursuer  could  not  set  up  a  deed  which  he  had  already  re^ 
duced,  and  it  had  therefore  been  argued  by  Mr.  Follett  that  this  would  have  the  effect 
of  giving  Dr.  Buchanan  instant  possession.  That  would  be  so  according  to  the 
English  law.  The  difference  between  the  two  laws  was  on  that  very  point.  The 
reduction  of  the  deed  must  be  again  effected,  for,  as  Lord  Cringletie  observed,  "  That 
as  no  man  can  reduce  on  death-bed,  but  the  immediate  heir,  the  proceedings  in  this 
case  would  necessarily  fall,  as  having  been  at  the  instance  of  a  party  who  had  no 
right  to  insist  on  them."'  A  case  had  been  supposed  on  this  subject.  It  was  said 
that  if  a  man  was  indicted  for  murder,  and  was  afterwards  pardoned  the  record  in  the 
first  case  would  be  evidence  in  another  to  prove  the  title  of  one  who  founded  on  that 
murder  a  claim  of  assythment  or  compensation.  If  that  would  be  so,  it  was  certainly 
different  from  the  law  of  England,  for,  in  tlie  first  place,  the  parties  were  not  the  same, 
and  the  object  of  the  indictment  and  of  the  action  were  not  tlie  same.  Now  it  ap- 
peared from  the  case  of  Rutherford  v.  Nishet  [11  Shaw  and  Dunlop,  12.3],  that  ia 
order  that  a  record  might  be  used  as  evidence  in  a  second  suit,  such  suit  should 
appear  to  be  instituted  between  the  same  parties,  and  for  the  same  thing  as  the  first. 
The  case  supposed,  therefore,  did  not  l)ear  on  the  point  in  issue.  In  the  present 
instance  the  pursuer  was  an  utter  stranger  to  Dr.  Buchanan,  who  would  treat  him 
as  such  in  any  future  contest  as  to  tlie  estate.  This  case  must  be  governed  by  the 
general  rule  that  no  judgment  in  one  cause  could  be  given  in  evidence  in  another, 
e.xcept  the  second  cause  was  between  those  who^  were  privies  in  estate,  or  who  claimed 
by  descent  from  the  parties  in  [437]  the  first  suit.  It  did  not  come  within  the  ex- 
ceptions to  that  rule.  Three  of  the  Judges  in  this  very  case  had  admitted  that  the 
judgment  could  not  be  used  for  or  against  Dr.  Buchanan  ;  that  it  would  not  be  con- 
sidered as  res  judicata  between  him  and  the  person  against  whom  he  gave  evidence. 
Dr.  Buchanan,  therefore,  had  not  such  an  interest  in  the  event  of  the  suit  as  would 
disqualify  him  from  being  called  as  a  witness  in  it.  Dr.  Buchanan's  interest  was  in 
fact  of  that  uncertain  and  contingent  kind  that  it  would  be  impossible  for  any  Court 
of  Justice  whatever  to  allow  him  afterwards  to  make  use  of  this  record.  He  should, 
therefore,  move  their  Lordships  that  this  judgment  be  reversed.  He  felt  the  less  re- 
luctance in  coming  to  this  conclusion,  because,  recollecting  the  opinions  of  the  Scotch 
Judges,  that  this  would  not  be  res  judicata,  the  balance  of  authority  in  the  Court 
below  was  in  principle  against  this  judgment. 
Judgment  reversed  accordingly. 


[438]  ERROR, 

In  the  House  of  Lords. 

MATTHIAS  PRIME  LUCAS,  Esquire,  WILLIAM  THOMPSON,  Esquire,  PHINEAS 
DAVIS,  JOSEPH  BULL,  THOMAS  LINGHAM,  and  CHARLES  EICKE,— 
I'lainUffs  in  Error;   CHRISTOPHER  NOCKELLS,— 5e/ewc?am«  in  Error. 

[Mews'  Dig.  xiii.  296,  440 ;  S.C.  7  Bli.  N.S.  140 ;  4  Bing.  729  ;  10  Bing.  157  ;  1  M.  and 
P.  783  ;  2  Y.  and  J.  304.  Distinguished  in  Sinclair  v.  Broughton,  1882,  L.R. 
'.I  Ind.  App.  172;  and  commented  on  in  Allen,  v.  Flood  (189S),  A.C.  20.] 

In  an  action  of  trespass,  where  the  defendants  justify  under  a  /?.  fa.,  and  the 
plaintiff  replies  de  injuria  absque  residuo  causae,  and  new  assigns,  that  tlie 
defendant  committed  the  trespasses  on  other  occasions,  and  for  otlier  purposes 
than  in  the  plea  mentioned,  the  Judge  may  leave  it  to  the  jury  to  say  whether 
the  execution  was  bona,  fide  or  colourable. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of  Exchequer  Chamber 
at  Westminster,  affirming  a  judgment  of  the  Court  of  King's  Bench  in  an  action  of 
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trespass  brought  in  that  Court,  wherein  the  Defendant  in  error  was  I'laiiititt'.  and 
the  Phiintiffs  in  error  were  Defendants. 

The  I'lrtiutiff  was  sole  owner  of  a  ship  called  the  A'wez-aW,  on  board  of  which  cer- 
tain goods,  consisting  of  furs,  oil,  etc.  had  been  shipped  by  one  Thornton,  at  Van 
Diemen's  Land,  to  be  delivered  in  London  to  Messrs.  Hopley  and  Lingliani,  or  their 
assigns,  they  paying  freight,  as  per  charter. 

[439]  The  first  count  of  the  declaration  stated  in  substance,  that  the  Defendants  on 
the  1st  of  January  1823,  with  force  and  arms,  etc.  broke  and  entered  a  certain  ship 
of  the  Plaintiff,  then  lying  in  the  London  Docks,  and  greatly  damaged  the  same,  and 
seized  and  took  away  divers  goods  and  merchandizes  then  in  the  possession  of  the 
Plaintiff  on  board  the  said  ship,  and  on  which  the  Plaintiff'  had  a  lien  for  freight  to 
the  amount  of  £6000,  and  converted  the  goods  to  their  own  use.  In  the  second  count, 
the  Defendants  were  stated  to  have  taken  possession  of  tlie  ship,  and  carried  oft'  and 
converted  the  goods  of  the  Plaintiff.  In  the  third  count,  the  Defendants  were  charged 
with  carrying  oft'  both  ship  and  goods,  etc. :  in  other  respects  this  count  was  similar 
to  the  second. 

The  Defendants  pleaded  separately :  the  pleas  were  in  substance  the  same  for  all. 
First,  the  general  issue,  not  guilty,  on  which  issue  was  joined.  Secondly,  Davis  and 
Bull,  as  bailiffs  to  Lucas  and  Thompson,  then  sheriffs  of  Middlesex,  justified  the 
taking  of  the  goods,  etc.  by  virtue  of  a  writ  of  fieri  facias,  on  a  judgment  obtained  in 
the  Court  of  King's  Bench  in  Michaelmas  Term,  3d  Geo.  4,  against  Nathaniel  Thorn- 
ton in  the  sum  of  £20,000  and  costs,  by  Handle  Hopley,  George  Augustus  Lingham 
and  Thomas  Lingham  ;  that  the  goods,  etc.  sO'  taken  were  tlie  goods  of  the  said 
Nathaniel  Thornton,  and  were  tliereupou  sold  under  the  said  writ;  and  that  the 
proceeds  thereof  were  paid  to  Randle  Hopley,  George  Augustus  Lingham  and  Thomas 
Lingham,  in  part  satisfaction  of  their  debt.  The  replication  to  the  last  plea,  pro- 
testing that  there  was  no  such  judgment  or  writ,  stated,  that  the  Defendants  of  their 
own  wrong,  and  without  the  residue  of  the  cause  by  them  in  tlie  said  last  plea  alleged, 
committed  tlie  trespasses  in  that  plea  named.  On  [440]  which  issue  was  joined. 
The  plaintiff  also  newly  assigned,  that  the  Defendants  committed  the  trespasses  on 
other  occasions,  and  for  other  purposes  than  those  mentioned  in  the  pleas ;  to  which 
new  assignment  the  Defendants  pleaded  not  guilty.  Whereupon  issue  was  joined. 
The  cause  was  tried  before  Lord  Tenterden,  when  evidence  was  produced  by  the 
Plaintiff  for  the  purpose  of  showing,  that  at  tlie  time  of  the  trespass  the  possession 
of  the  ship  was  in  him,  and  that  the  goods  were  not  taken  by  virtue  of  the  writ  of 
execution  ;  but  that  the  writ  was  had  recourse  to  merely  as  a  colour,  to  enable  Thomas 
Lingham  and  his  partners,  who  were  the  consignees  of  the  goods,  to  get  possession  of 
and  land  the  goods,  as  importers,  without  subjecting  themselves  to  the  claim  for 
freight,  which  would  have  arisen  if  they  had  accepted  the  goods  under  the  bill  of 
lading;  and  that  the  goods  were  not  sold  by  the  sheriff,  but  were 
sold  by  Thomas  Lingham  and  his  partners  as  tlie  importers.  The  Lord 
Chief  Justice  directed  the  jury  that,  in  his  opinion,  the  ship  remained 
in  the  possession  of  the  plaintiff,  and  that  the  question  for  their  con- 
f-ideration  was,  whether  the  said  goods  were  really  and  hond,  fide  taken  by  virtue 
of  the  said  writ  or  not ;  according  to  which,  they  would  find  for  the  Defendants  or 
Plaintiff'.  To  this  direction  the  counsel  for  the  Defendants  tendered  a  bill  of  excep- 
tions, on  the  ground  that  the  question  left  to  the  jury  wa.<»  not  that  which  was  raised 
on  the  face  of  the  pleadings,  for  that  if  fraud  was  meant  to  be  imputed  it  should  have 
been  specially  replied,  and  could  not  be  given  in  evidence  under  the  replication  in 
this  case.  The  jury  found  a  verdict  for  the  plaintiff  for  £1950,  and  40s.  costs. 
Judgment  having  been  given  for  the  Plaintifl  in  the  Court  of  King's  Bench  in 
Michaelmas  Term,  7  Geo.  4,  the  Defendants  brought  a  writ  of  error  in  the  Court  of 
[441]  Exchequer  Chamber.  In  Easter  Term,  9  Geo.  4,  tlie  Court  of  Exchequer 
Chamber  unanimously  affirmed  the  judgment  of  the  Court  of  King's  Bench  (2  Younge 
and  Jervis,  304.  4  Bing.  729.  S.C).  The  Defendants  then  brought  the  present  writ 
of  error,  praying  that  the  judgments  of  the  Courts  of  King's  Bench  and  Exchequer 
Chamber  might  be  reversed. 

Mr.  Martin  for  the  Plaintiffs  in  error:  The  question  left  to-  tlie  jury  in  this  case 
did  not  arise  upon  tlie  pleadings.  The  first  point  toi  which  the  attention  of  their 
Lordships  should  be  directed  was  the  clause  in  the  charterpartj^  as  to  the  freight. 
It  would  be  found  by  the  charterparty  that  the  cargo  was  to  be  delivered  to  the  con- 
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signees  on  the  arrival  of  the  vessel,  but  the  payment  of  the  freight  was  not  to  take 
place  tiU  10  days  afterwards.  A  stipulation  for  delay  in  the  payment  was  incoan- 
patible  with  Uie  assertion  of  a  right  of  lien.  That  right  was  one  which  might  be 
altered  by  agreement  between  the  parties  ;  Saville  v.  Campion,  per  Abbott,  C.  J.  (2  B. 
and  A.  510);  llutton  v.  Bragg  (7  Taunt.  14);  and  Raitt  v.  Mitchell  (1  Camp.  146). 
There  was  therefore  no  lien,  and  it  was  clear  that  these  goods  were  the  property  of  the 
Defendant  in  the  execution,  and  were  liable  to  be  seized  at  the  suit  of  a  third  party. 
If  they  were  Thornton's  goods  tliey  were  liable  tO'  an  e.xecution  issued  against  him. 
Secondly,  there  was  no  evidence  whatever  applicable  to  the  new  assignment.  The 
special  plea  had  justified  the  acts  of  breaking  and  entering  the  ship  and  taking  the 
goods,  etc.  On  that  point  tlie  evidtence  on  both  sides  was  tlie  same,  so  that  in  fact 
the  new  assignment  was  out  of  tlie  question.  The  new  assignment  was  only  applicable 
when  the  act  justified  by  the  Defendant  in  his  plea  was  different  from  that  which  tlie 
Plaintiff  relied  on  as  his  [442]  cause  of  action.  If  the  act  stated  by  both  parties  was  the 
same  tlie  Plaintiff  should  ans\^er  by  a  replication,  but  if  the  Defendant  mistook  the 
act,  the  Plaintiff'  should  point  out  the  mistake  by  the  new  assignment  (1  Saund.  299. 
(n.  6) ;  by  the  Court,  Cleashy  v.  Barnes,  10  East,  80  ;  15  East,  236  ;  and  16  East,  82). 
The  question  therefore  which  was  to  be  left  to  the  jury  must  arise,  if  at  all,  on  tlie  plea 
and  replication.  The  effect  of  tlie  replication  was  to  traverse  all  tlie  traversable 
matters  contained  in  the  [ilea  except  those  protested.  The  case  was  therefore  the  same 
as  if  issue  had  been  taken  in  the  re]ilication  on  the  virtute  ciijiis,  and  on  a  demurrer 
to  it.  A  demurrer  to  that  traverse  would  have  been  good.  The  pleadings  in  ('leashy 
V.  Barnes  were  the  same  as  here,  and  the  facts  alone  were  considered  to  be  put  in  issue, 
the  virtute  cujiis  being  treated  as  a  mere  inference  of  law.  The  first  case  on  this 
point  was  in  the  21  Hen.  6,  p.  5.  It  was  an  action  of  false  imprisonment:  the 
defendant  justified  under  a  magistrate's  warrant;  the  plaintiff  replied  de  sun  turf 
demesne  sans  tiel  record :  that  replication  was  held  bad  ;  then  again  that  the  trespass 
had  been  committed  without  the  precept,  but  that  was  held  bad  too,  as  the  Court 
thought  it  must  be  intended  that  the  party  was  taken  by  virtue  of  the  precept.  That 
was  the  principle  which  ought  to  govern  the  present  case.  In  Beale  v.  Simpson  (1 
Lord  Raym.  408),  which  was  an  action  for  an  escape,  the  defendant  pleaded,  that 
B  Ijeing  in  his  custody,  a  habeas  curp^iis  was  delivered  to  him,  upon  which  he  took  B 
out  of  prison  and  carried  him  to  Westminster.  The  plaintiff'  traversed  in  this  form. 
absque  hoc  that  the  prisoner  had  been  taken  out  of  prison  by  virtue  of  tlie  former 
writ.  It  was  held  by  Chief  Justice  Treby  that  tlie  traverse  was  bad,  but  the  other 
three  [443]  Judges  held  that  it  was  good.  Their  Lordships'  attention  was  directed 
to  this  case  with  reference  to  two  notes  of  Mr.  Serjeant  Williams.  The  replication 
referred  to  in  Mr.  Justice  Powell's  second  judgment  was  in  fact  one  in  confession 
and  avoidance.  It  had  been  held  lately  in  the  Court  of  King's  Bench,  that  a  man 
who  was  in  custody  was  so  on  the  instant  of  the  delivery  of  a  second  writ.  In  Wms. 
Saunders  (1  Wms.  Saund.  23  [n.  5]),  it  was  said,  "  it  is  agreed  that  where  the  words 
virtute  praetextu  per  quod,  and  the  like,  introduce  a  consequence  or  inference  from 
the  preceding  matter  they  are  not  traversable."  In  Greene  v.  Jones  (1  Wms.  Saund. 
298  (n.  3)  ;  S.  C.  Keble,  607),  the  same  doctrine  is  asserted,  and  the  report  of  that  case 
in  Keble  is  cited  in  support  of  it.  In  Groenvelt  v.  the  College  of  Physicians  (12  Mod. 
386  ;  the  same  case  is  reported  in  1  Lord  Raym.  454,  where  the  pleadings  are  set  out 
at  length),  the  replication  was  absque  hoc,  that  the  act  done  was  by  virtue  of  the 
warrant.  There  was  a  demurrer  to  tliat  replication.  That  case  was  put  on  the 
doctrine  in  3  Coke,  as  to  distraining  for  lieriot  service,  where  it  was  stated  to  be  good 
law  that  if  a  man  had  authority  to  do  a  certain  thing,  and  did  it,  he  must  be  taken 
to  have  done  it  by  virtue  of  that  authority.  In  Crowtlber  v.  Eamsbotham  (7  T.  R. 
654),  which  was  an  action  of  trespass  for  breaking  into  a  cow-house,  the  defendant 
pleaded  tliat  he  committed  the  trespass  under  a  writ  of  justi-cies,  and  the  plaintiff 
replied  de  injuria.  That  case  was  stronger  tlian  the  present,  and  Lord  Kenyon  there 
said,  "  I  never  understood  that  a  man  was  obliged  tO'  justify  a  distress  for  the  cause 
which  he  hajipened  to  assign  at  the  time  it  was  made.  If  he  can  show  tliat  he  had  a 
legal  justification  for  what  he  did  that  is  sufficient.  A  man  may  distrain  for  [444] 
rent  and  avow  for  heriot  service.  Now  it  here  appears  tliat  the  defendants  were 
justified  under  tlie  process  of  the  County  Court  in  entering  upon  tlie  premises  and 
taking  his  goods,  in  order  to  compel  an  appearance,  and  therefore  the  question  onght 
not  to  have  been  left  to  the  jury  to  say  whether  tJiey  enteredl  for  that  or  some  other 
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cause."  It  would  be  difficult  to  do  what  Lord  Kenyon  there  said  might  be  done,  if  the 
mode  of  traverse  here  insisted  on  were  allowed.  An  instance  of  this  mijrht  be  found 
in  questions  relating'  to  incorporeal  hereditaments,  sucji  ae  rights  over  land.  Suppose 
the  case  of  a  man  who  had  the  right  of  shooting  over  lands :  he  would  aver  that  he 
entered  for  the  purpose  of  exercising  that  right.  In  99  cases  out  of  100  it  might  be 
proved  that  he  had  said  he  would  slioot  over  the  lafid  for  the  purpose  of  annoying  his 
neighboiur.  If  evidence  of  that  sort  could  be  admitted,  tlie  man  would  be  subject  to 
damages  for  shooting  over  the  laud,  though  he  had  a  perfectly  good  right  to  do  so. 
The  same  questions  might  be  raised  in  cases  where  arrests,  perfectly  legal  in  tliemselves, 
were  made;  and  the  right  of  a  magistrate  to  issue  a.  warrant  might  be  defeated  in 
consequence  of  some  iiasty  expression  previously  uttered.  No  question  of  right 
could  properly  arise  on  this  replication.  The  point  put  in  the  E.xchequer  Chamber 
was.  that  tJie  defendant  had  made  himself  a  trespasser  ab  initio.  The  doctrine  of  a 
man  making  himself  a  trespasser  ab  initio  was  adopted  for  the  purpose  of  preventing 
men  from  being  guilty  of  tlie  abuse  of  legal  powers  ;  the  Six  Carpenters'  case  (8  Kep. 
290).  In  such  a  case  the  replication  should  show  the  fact  of  the  abuse  (1  Wms.  Saund. 
300,  (n.  d.) :  2  Wilson,  313  ;  3  Wils.  20 ;  3  T.  R.  292  ;  and  1  H.  B.  555.  S.  C. ;  6  Com. 
Dig.  Pleader,  563,  pi.  m.  i3.  tit.  New  Assignment).  There  was  no  evidence  applicable 
to  the  new  assignment ;  the  case  [445]  therefore  rested  on  the  other  pleadings,  and  the 
question  left  to  the  jury  was  erroneous.  As  to  the  question  of  lien,  the  first  count 
stated  that  the  plaintiff  had  a  lien  toi  a  large  amount  on  the  goods.  That  was  not 
the  fact.  If  the  plaintiff  had  no  such  lien,  then  Nockells  was  a  wrong  doer  in  refusing 
to  deliver  them.  The  Judge  tlierefore  ouglit  to  have  told  the  juiy  that  there  was  no 
lien.  If  the  man  who  had  a  right  to  the  goods  was  not  justified  in  entering  the  ship, 
still  it  was  a  material  question  as  to  damages,  whether  tlie  goods  were  or  were  not  the 
property  of  the  man  who  entered.  That  was  the  question  which  the  counsel  for  the 
Defendant  proposed  to  submit  to  the  jury.  The  verdict  was  for  the  amount  of  the 
value  of  the  goods,  which  showed  that  the  jury  did  not  give  damages  for  any  thing 
but  tlie  mere  taking  of  the  goods.  Lastly,  if  there  was  no  evidence  to  justify  the 
verdict  of  the  jury  on  the  new  assignment,  the  judgment  being  entered  on  the  new 
assignment  must  necessarily  be  erroneous. 

Lord  Tenterden  :  You  cannot  affect  the  judgment  by  a.n}rthing  appearing  merely 
in  tlie  bill  of  exceptions  ;  tlie  matters  there  set  out  are  applicable  only  to  the  exceptions 
taken  at  tLe  trial. 

Mr.  Campbell  and  Mr.  Maule  for  the  Respondent:  The  bill  of  exceptions  pro- 
ceeded on  the  ground  that  tlie  action  could  not  be  maintained,  for  that  the  Plaintiff" 
wa«  out  of  possession  of  the  ship.  Now  it  was  admitted,  that  in  fact  the  plaintiff'  was 
not  out  of  possession  of  the  ship,  but  it  was  said  that  he  had  no  lien  upon  the  goods. 
As  the  Plaintiff  had  possession  of  tlie  vessel,  he  had  a  qualified  possession  of  tlie  cargo. 
The  only  question  was,  whether  the  learned  Judge  was  justified  in  leaving  the  question 
to  the  jury  in  the  manner  he  had  done.  [446]  The  new  assignment  raised  tliat  very 
question.  It  stated,  that  the  defendants  had  entered  on  other  occasions,  and  for 
other  purposes,  and  with  excess  had  committed  this  trespass.  The  new  assignment 
distinguished  this  case  from  all  those  which  had  been  referred  to.  It  was  true,  that 
if  tlie  Plaintiff  and  Defendants  were  agreed  upon  the  act  of  trespass  there  could  be 
no  new  assignment ;  but  how  was  it  to  be  ascertained  tliat  they  were  agreed  !  In  the 
cases  referred  to,  the  new  assignments  were  bad  on  demurrer  ;  but  could  the  new 
assignment  have  been  demurred  to  in  tliis  case?  For  anytliing  that  appe;ired  on  this 
record,  the  Defendants  might  have  entered  by  the  writ,  but  have  stayed  and  done 
many  things  for  which  that  writ  gave  no  excuse.  This  case  was  not  to  be  distinguished 
from  a  case  of  trespass,  qtiare  clausum  f  regit.  It  was  stated,  that  where  the  Defendant 
was  a.  trespasser  ah  initio,  he  could  not  be  sliown  to  be  sO'  by  denying  what  was  stated 
in  the  plea  ;  but  then  that  was  the  very  reason  for  the  new  assignment.  Under  tliis 
new  assignment,  the  Plaintiff  was  justified  in  giving  in  evidence  that  the  Defendants 
had  abandoned  tlie  execution,  and  acted  on  tlie  biU  of  lading.  If  tliat  were  so,  then 
it  wa,s  clear  that  they  did  not  enter  in  tJie  manner  stated  in  the  plea,  but  upon  another 
occasion,  and  for  anotlier  purpose.  The  replication  denied  eveiything  that  was  not 
a  mere  conclusion  of  law,  but  was  a  material  substantive  traversable^  fact.  Now  tlie 
plea,  after  alleging  tlie  judgment  and  the  writ,  said  that  the  Defendants  entered  by 
virtue  of  tliat  writ,  and  seized  the  goods  for  tlie  purpose  of  satisfying  the  eixigenoy 
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of  it.  The  evidence  was,  that  the  Defendants  entered  and  pretended  to  take  tlie 
goods  under  the  writ,  but  that  they  took  them  us  the  property  of  Hopley  and  Lingham, 
to  whom  tliey  were  handed  over,  and  who  sold,  as  importers  of  the  goods,  [447]  for 
their  own  benefit.  That  was  the  excess  comphiined  of.  Ho])ley  and  Lingham  swore 
that  their  sale  was  the  first  sale,  thus  negativing  the  pretended  sale  from  the  sheriff. 
That  made  them  trespassers.  That  distinguished  the  case  from  Crowther  v.  Raiiis- 
hdttom  (7  T.  R.  654),  where  nothing  was  done  but  under  the  writ  of  jiisticies ;  here 
something  was  done  which  tlie  writ  couldl  not  justify.  Suppose  goods  thus  seized 
had  been  thrown  into  tlie  river,  or  wine  drunk,  could  it  not  be  said  tliat  the  parties 
doing  these  things  came  in  under  a  writ,  but  afterwards  acted  without  authorit)'? 
It  had  been  said,  that  there  was  no  evidence  applicable  to  the  new  assignmeint;  but 
no  exception  had  been  taken  on  tliat  ground  at  the  time  of  the  trial.  The  only  point 
then  taken  was,  that  a  certain  question  did  not  arise  on  tliese  pleadings.  What  was 
the  nature  and  office  of  a  new  assignment,  and  when  was  it  admissible?  It  wa« 
admissible  where  the  declaration  complained  of  something  that  liad  been  done  at  an 
indefinite  period  of  time,  and  one  act  of  the  kind  was  justified  in  the  plea  ;  so  tliat  it 
would  not  be  inconsistent  in  the  record  showing  what  was  the  real  act  of  trespass, 
and  saying  that  the  matter  of  the  plea  was  a  matter  different  from  that  which  was 
stated  in  the  declaration.  The  present  case,  however,  was  not  properly  a  case  of  a 
new  assignment.  Suppose  tlie  party  complained  of  an  act  of  trespass,  and  tlie 
defendant  justified  under  process,  tlie  defendant  must  admit  that  he  had  committed 
tlie  identical  trespass  complained  of.  Suppose  the  plaintiff  thought  the  defendant 
had  exceeded  the  authority  given  him  by  tliat  process,  he  ought  not  to  new  assign, 
thougli  that  was  the  tenn  used  in  the  former  judgments  in  tliis  case,  but  should  reply 
the  excess.  That  would  admit  and  avoid  the  plea,  and  show  that  the  plea  was  not. 
justified  in  law  ;  for  it  would  show  [448]  that  the  defendant  had  acted  without  or 
against  the  law.  A  new  assignment  would,  under  such  circumstances,  be  a  departure. 
These  considerations,  as  to  the  nature  of  the  new  assignment,  got  rid  of  the  cases  on 
the  other  side.  With  respect  to  the  dictum  of  virtute  cujus  not  being  traversable, 
it  was  evident,  on  looking  through  the  case  in  Lord  Raymond,  that  according  to  the 
understanding  of  the  Court,  tlie  virtute  cujus  merely  stated  the  effect  of  tlie  preceding 
allegations.  In  Dr.  Grenville's  case  (12  Mod.  386;  1  Lord  Raym.  454),  there  was  a 
traverse  of  the  virtute  cujus.  There  was  an  admission,  that  the  occa- 
sion mentioned  in  the  declaration  and  the  plea  were  the  same,  and 
there  was  no  replication  of  excess.  It  was  true  that  a  matter  of  law 
could  not  be  traversed ;  but  they  might  traverse  the  question,  whether 
a  person  acted  under  authority,  or  had  becrn  guilty  of  excess,  and  if  he  had,  that 
excess  should  he  stated  in  the  replication.  Tliat  was  the  effect  of  the  resolution  in  the 
Sis  Carpenters'  case  (8  Rep.  290).  In  the  Year  Books  (11  H.  4,  75,  b),  an  action  of 
trespass  was  brought,  complaining  of  one  act.  The  defendant  pleaded  that  he  was 
the  lessor  of  tlie  plaintiff',  and  entitled'  to  view  the  waste,  and  had  entered  for  that 
purpose;  the  plaintiff'  replied,  that  the  defendant  had  stayed  all  night,  and  the 
plaintiff'  had  judgment,  for  that  replication  sliowed  excess.  In  the  Year  Books  (28 
H.  6,  5,  b),  there  was  an  aetion  of  trespass  for  breaking  into  tlie  plaintiff's  close,  and 
taking  away  his  cattle.  The  defendants  pleaded  that  the  close  was  the  freehold  of  A. 
B.,  and  that  by  his  coniniaiid  they  took  the  cattle  daiiiage-feasant ;  replication,  alleging 
that  after  the  taking  they  converted  tlie  cattle  to  their  own  use. 

Tliese  cases  showed  that  tlie  law  would  allow  the  question,  quo  ati-iii/o  tlie  party 
entered.  Several  of  these  [449]  oases  were  commented  on  in  the  judgment  of  tlie 
Chief  Justice  of  the  Court  of  Common  Pleas,  in  tlie  Exchequer  Chamber.  There  was 
not  the  slightest  ground  for  complaining  of  tlie  manner  in  which  tlie  learned  Judge 
who  tried  this  cause  left  the  case  to  the  jury ;  for  the  question,  whether  Uie  defendants 
had  acted  under  the  autlioi-ity  stated,  or  had  exceeded  it,  was  raised,  and  properly 
raised,  by  the  plea  and  the  new  assignment. 

Mr.  Martin,  in  reply:  The  sale  of  the  goods  was  regularly  made  by  the  slieriff', 
and  the  proceedings  at  the  Custom-house  were  those  tJiat  were  necessaiy  by  the 
Custom-house  regulations.  The  question,  whether  the  exec-ution  was  collusive  or  not, 
was  not  open  for  consideration  upon  the  pleadings.  By  confining  tJiemselves  chiefly 
tO'  the  new  assignment,  the  other  side  seemed  to  admit,  that  but  for  that  the  question 
could  not  have  been  left  to  the  jury.  They  had  not,  however,  overthrown  the  authority 
of  one  of  the  cases  already  quoted.     A  distinction  had  been  attempted  to  be  taken 
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tietweeu  cases  where  the  trespass  was  single,  and  those  where  trespassas  were  alleged 
to  have  been  committed  an  indefinite  number  of  times.  In  the  farmer 
case,  a  new  assignment  would  be  bad  on  demurrer ;  in  the  latter,  it 
would  not  be  bad  on  demurrer,  but  it  might  bo  defeated  on  the  proof.  That 
was  the  effect  of  tlie  note  in  Saunders  (1  Saund.  299.  c).  The  case  of  throwing  the 
cargo  into  the  river,  or  drinking  the  wine,  would  clearly  make  the  part}'  a  trespasser 
ah  initio ;  but  the.se  things  should  be  made  the  subject  of  a.  special  replication.  The 
plaintiff  did  not  state  tlie  facts  which  went  to  constitute  the  e.xcess ;  but  if  they 
existed,  which  they  did  not,  tliey  sliould  have  been  replied  specialh'.  The  liability 
of  Hopley  and  Lingham  to  [450]  pay  tlie  freight,  if  they  had  accepted  the  goods 
under  the  bill  of  lading,  was  not  so'  clear  as  was  supposed.  The  time  wlien  the 
objections  were  taken  was  the  proper  time  for  taking  tlieni.  The  replication  was 
general  ;  the  pleadings  were  good  in  themselves;  and  the  objections  arose  only  when 
questions  were  ]iut  to  the  jury  tliat  ought  Tiot  to  have  been  submitted  to  tlieir  con- 
sideration. 

Lord  Tenterden  (Deputy  Speaker) :  This  case  has  been  very  ably  argued  on  both  sides. 
The  question  tliat  is  raised  on  the  record  now  before  your  Lordships  turns  principally 
on  a  matter  of  form.  That  question  is,  whether  it  was  competent  for  the  plaintiff' 
on  these  pleadings  to  show,  in  maintenance  of  the  action,  that  although  a  writ  was 
issued  to  the  sheriff,  at  the  suit  of  the  defendant,  on  a  judgment  obtained  by  the 
defendant  against  a  third  party,  yet  that  all  tliat  was.  done  under  that  writ  was  mere 
collusion,  and  that  the  writ  was  made'  use  of,  not  for  the  purpose  of  levying  the  debt, 
but  in  order  tO'  get  possession  of  the  goods  with  another  view.  The  question  is  not  so 
much  one  of  law  as  of  form.  His  Lordship  having  stated  the  ]ileadings,  and  the  facts 
as  set  out  in  tlie  bill  of  exceptions,  put  a  question  to  the'  Judges  in  the  following  form  : 
'■  Was  it  competent  in  law,  on  these  pleadings,  for  tlie  plaintiff'  to  show  at  the  trial, 
in  maintenance  of  his  action,  that  the  acts  of  the  defendants  were  not  really  done 
under  or  in  execution  of  the  writ,  but  for  a.notlier  purpose,  under  another  claim,  and 
that  the  writ  and  the  proceedings  under  it  were  a  mere  colour  and  contrivance  to^  get 
possession  of  the  goods?" 

Questions  were  afterwards  framed,  formally  stating  the  pleadings,  the  evidence, 
and  the  point  raised  by  the  bill  of  exceptions,  and  requiring  the  opinions  of  the 
Judges  thereon. 

[451]  Their  Lordships  required  time  to  consider. — Judgment  was  accordingly 
postponed. 

On  the  25th  of  June  1833,  the  Judges  delivered  their  opinions  in  the  following 
order : 

Mr.  Justice  Bosanquet :  In  this  case,  it  appears  to  me  that  the  new  assignment 
may  be  laid  out  of  consideration.  The  question  upon  which  my  humble  opinion 
turns  is  this,  whether  the  evidence  in  the  case  supposed  by  your  Lord- 
ships relates  to  a  particular  allegation  contained  in  the  plea  and  denied 
by  the  replication.  The  effect  of  the  replication  is  to  put  in  issue 
every  material  fact,  except  the  judgment  and  the  writ  of  fi.  fa.,  which 
constitutes  any  part  of  the  cause  for  which  the  defendant  alleges  that  he  committed 
the  acts  professed  to  be  justified.  Whatever  part  the  plaintiff  might,  consistently 
with  the  rules  of  law,  have  traversed  separately,  he  denies  by  the  general  form  of 
replication,  which  he  is  allowed  to  employ  in  such  case  as  this.  It  may  be  assumed 
that  in  the  action  shortly  described  in  your  Lordships'  question,  the  declaration  would 
state  that  the  defendant  broke  and  entered  the  plaintiff's  house,  seized,  took  and 
carried  away  his  goods,  and  converted  and  disposed  of  them  to  his  own  use  ;  and  that 
the  plea  would  profess  to  justify  the  entry  of  the  house,  and  the  seizing,  taking  and 
carrying  away,  and  converting  and  disposing  of  the  goods  to  the  defendant's  use, 
and  for  that  purpose  would  allege  tliat  the  goods  liable  to  be  taken  in  execution  under 
and  by  virtue  of  the  writ  and  warrant  to  tlie  bailiff'  were  in  the  house;  that  under 
and  by  virtue  of  the  writ  and  warrant,  the  bailiff'  entered  the  house  in  order  to  seize 
and  take,  and  did  seize  and  take,  the  goods  in  execution  ;  and  afterwards,  and  before 
the  return  of  the  writ,  sold  the  goods  ;  and  by  sale  thereof  made  and  levied  a  sum  of 
[452]  money  in  satisfaction  of  the  debt  and  damages.  Such  is,  in  fact,  the  form  of 
the  pleadings  in  tlie  case  which  was  argued  at  your  Lordships'  bar.  The  plea,  there- 
fore, would  profess  to  allege,  by  way  of  an  excuse  for  the  entry,  seizure  and  conversion 
of  the  goods,  that  they  were  taken  in  execution,  and  a  levy  made  thereof,  in  satisfac- 
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tiou  of  11  debt.  If  tins  allegation  contain  matter  of  fact,  it  is  traversable;  if  it  be 
merely  a  consequence  of  law,  it  is  not  traversable;  and  whether  the  evidence  men- 
tioned in  the  question  cmghtto  be  submitted  to  the  jury  must  depend,  as  it  appears  to 
me,  upon  this  point,  viz.  whetlier  the  allegation  is  to  be  viewed  in  the  one  light  or  the 
other.  Whether  the  writ  authorized  the  defendants  to  do  any  particular  act,  alleged 
to  have  been  done,  is  matter  of  law,  and  cannot  be  traversed  ;  but  whetucr  the 
defendants  actually  did  any  particular  act,  which  they  allege  to  have  been  done,  is  a 
matter  of  fact,  and  may  be  denied.  It  has  been  truly  said  that,  if  it  be  alleged  that  a 
particular  act  was  done  by  virtue  of  a  certain  writ,  the  doing  of  such  act  by  virtue  of 
the  writ  is  not  traversable,  because  it  is  an  inference  of  law ;  but  if  it  be  material  to 
show  whether  the  act  itself  was  done  or  not,  it  will  not  be  the  less  traversable,  because 
it  is  alleged  to  have  beem  done  by  virtue  of  a  certain  writ.  It  would  not 
be  competent  to  the  plaintiff  to  insist,  under  the  general  denial  contained 
in  his  replication,  or  under  any  more  special  traverse,  that  the  writ  in  question 
did  not  authorize  the  bailiffs  to  take  in  execution  the  goods  of  the  debtlor,  and  to 
seize  and  sell  them  in  satisfaction  of  the  debt,  as  they  have  alleged  ;  but  whether  they 
did  really  take  the  goods  in  execution,  and  deal  with  them  as  alleged  in  the  plea,  or 
seized  them  for  purposes  foreign  to  the  execution,  and  disposed  of 
them  in  some  mannei-  other  tJian  by  way  of  sale  in  satisfaction  of  the  debt, 
was,  as  it  [453]  appears  to  me,  a  matter  of  fact,  put  in  issue  by  the  replication,  and 
to  which  the  evidence  in  question  was  applicable.  In  the  case  of  Beal  v.  Simpson 
(1  Ld.  Raym.  410),  Powell  J.  said,  he  confessed  tliat,  generally,  the  matter  of  a  writ 
is  matter  ol  inference  of  law  only,  and  then  not  traversable ;  but  matter  of  fact  may 
depend  upon  it,  and  then  it  is  traversable  ;  as,  in  that  case,  the  taking  out  of  prison  ; 
and  for  that  reason  it  was  there  traversable.  And  Nevill  and  Blencow,  Js.,  agreed 
with  Powell,  J.,  tliat  generally  a  virtute  ciijus  is  not  to  be  traversed,  containing  matter 
of  law  ;  but  when  it  is  mixed  with  fact,  there  it  may  be  traversed  :  and  though  Treby, 
C.  J.,  held  that  virtute  ciiju.s  was  not  traversable  in  any  case,  it  was  given  ^or  the 
plaintiff  according  to  tlie  opinion  of  the  majority  of  the  Court.  The  principal 
authorities  relied  on  by  the  defendants,  and  supposed  to  bear  most  directly  upon  the 
subject,  are  Dr.  Groenvelt  v.  Dr.  Bunrell  (I  Ld.  Raym.  454),  and  Croirt/ier  v  Ea?ns- 
hott^iin  (7  T.  R.  654).  But  neither  of  those  cases  appear  to  me  to  govern  the  present, 
notwithstanding  the  resemblance  they  bear  to  it  in  several  circumstances.  In  the 
case  of  Dr.  Groenvelt  v.  Dr.  Bwrwell,  the  plaintiff  having  complained  of  an  assault 
and  false  imprisonment,  which  the  defendants  justified  under  a  judgment  of  the 
College  of  Physicians,  and  a  warrant  issued  thereon,  the  plaintiff,  after  protesting 
as  to  certain  allegations  of  tlie  plea,  replied,  that  the  defendants  of  their  own  wrong 
assaulted  and  imprisoned  him  as  before  alleged,  and  not  by  virtue  of  the  warrant 
supposed  in  the  plea.  Upon  demurrer,  Lord  Holt  declared  the  opinion  of  the  Court 
that  the  replication  was  bad,  as  well  in  matter  as  in  form.  He  says,  the  defendants 
say  tliere  was  such  a  warrant,  and  that  by  virtue  thereof  the  plaintiff  was  [454] 
arrested  and  imprisoned  ;  to  which  the  plaintiff  does  not  make  answer,  that  there 
was  not  such  a  warrant,  nor  traverses  it,  but  only  says,  that  he  was  not  arrested  by 
virtue  of  it.  If  he  had  denied  that  there  was  such  a  warrant,  it  had  been  o  good 
traverse  ;  for  the  officer  would  not  have  been  authorized  to  arrest  the  plaintiff.  He 
siays,  "  If  the  officer  had  a  good  irari-ant  at  the  timt  of  the  arrest,  though  he  had 
declared  that  lie  had  arrested  upon  a  warrant  that  was  insufficient,  yet,  in  an  action 
brought  against  the  officer,  he  might  have  justified  under  the  good  warrant,  having 
had  it  in  his  custody  at  the  time  of  the  arrest."  And  he  compared  the  case  to  that  of 
a  man  who  distrains  for  one  thing,  and  avows  for  another:  which  undoubtedly  he 
may  do.  And  he  held  the  traverse  iU.  It  is  evident  tiiat  the  objection  here  made  to 
the  traverse  is,  that,  as  the  warrant,  the  arrest,  and  the  imprisonment  were  admitted, 
the  traverse  that  the  arrest  and  imprisonment  were  made  hy  virtue  of  the  writ  was 
not  allowable.  Neither  the  validity  nor  the  effect  of  the  warrant  could  be  di.  puted 
under  such  a  traverse;  "  ttxtversat  (says  the  special  demurrer)  virtutem  warranti 
quae  iion  est  trwversahilis  existens  validitas  et  tmiteria  legis:  "  and  if  the  defendants 
only  did  that  which  they  alleged  in  their  plea  that  they  had  done,  by  virtue  of  the 
warrant,  the  denial  that  the  defendants  committed  the  a.ssault  and  imprisonment 
by  virtue  of  the  warrant,  amounted  to  no  more  than  saying,  tliat,  although  the 
defendants  were  in  possession  of  a  warrant,  the  sufficiency  of  whicli  to  justify  those 
acts  the  plaintiff  was  not  in  a  condition  to  dispute  as  a  matter  of  law,  the  defendants 
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at  tlie  time  of  the  act  done  had  assigned  a  different  reason  for  their  conduct.  Ina«- 
Liiuih,  therefore,  as  this  circumstance  would  afford  no  answer  to  the  defendants' 
justification,  the  traverse  [455]  founded  upon  it  was  not  material.  Such  also  appears 
to  have  been  the  point  professedly  decided  in  Cniivt/ie.r  v.  Raimhottom  [7  T.  R.  651]. 
Tlie  action  was  brouglit  for  seizing  and  taking  cattle,  and  the  defendant  justified 
under  a  justicies  out  of  Uie  Chancery  of  the  County  Palatine  of  Lancaster,  and  a 
precept  from  the  sheriff',  commanding  the  defendant  to  attach  tlie  plaintiff'  by  his 
goods,  to  compel  his  appearance,  and  alleged,  that  the  cattle  were  taken  for  that 
purpose,  and  that  the  plaintiff"  having  appeared,  the  cattle  were  re-delivered.  The 
jilaintiff  admitting  the  writ,  replied  de  injuria  absque  residua  causae,  as  in  the 
present  case.  At  tlie  trial,  evidence  was  adduced  to  show  that  the  object  in  extcutiii-ij 
t/ie  writ  was  not  to  compel  an  appearance,  but  to  enforce  payment  of  a  debt  and  the 
costs ;  and  the  Judge  left  it  to  the  jui-y  to  say  whether  the  defendants  entered  for  the 
mere  purpose  of  compelling  appearance  or  for  the  purpose  of  compelling  the  plaintiff' 
to  pay  the  debt  and  costs.  Lord  Kenyon,  in  delivering  his  opinion  on  a  motion  for 
a  new  trial,  said,  ''  I  never  understood  that  a  man  was  obliged  to  justify  a  distress  for 
the  cause  which  he  happened  to  assign  at  the  time  it  was  made.  If  he  can  show  that  he 
had  a  legal  justification  for  what  he  did,  that  is  sufficient.  A  man  may  distrain  for 
rent  and  avow  for  heriot  service.  Now,  here  it  appears  that  the  defendants  were 
justified  under  the  process  of  the  Ch.ancer}'  Court  in  entering  on  the  plaint'ft'  and 
taking  his  goods  in  order  to  compel  appearance,  and  therefore  the  question  ought 
not  to  have  been  left  tO'  the  juiy  to  say  whether  they  entered  for  that  or  for  some  other 
cause."  As  to  the  excess,  he  said,  "  that  is  a  subject  for  an  action  on  the  ca,se."  Mr. 
Justice  Lawrence  quoted  Dr.  Groenvelt's  case  [1  Ld.  Raym.  454]  as  directly  in  point. 

It  may  be  admitted,  that  the  object  and  motive  with  which  the  process  of  the  law- 
is  put  in  execution  are  not  [456]  the  subjects  of  traverse,  nor  consequently  of 
evidence,  under  the  replication  de  inju-rid  absque  residua  causae.  And  to  this 
extent,  and  to  this  only,  do  the  oases  cited  appear  to  me  necessarily  to  go.  It  fre- 
quently happens  that  the  real  object  of  arresting  a  defendant  upon  mesne  process  is 
not  to  compel  appearance  to  an  action,  but  to  procure  immediate  payment  of  a  debt 
by  tlie  pressure  of  an  an-est,  but  if  nothing  more  be  done  than  is  required  by  the 
exigency  of  the  writ,  the  act  will  be  justified,  whatever  be  the  motive  of  the  prrty,  or 
the  cause  which  leads  him  to  employ  the  process  of  the  law. 

In  the  case  put  by  your  Lordships,  the  evidence  points  not  merely  at  the  object  and 
purpose  of  doing  particular  acts,  but  to  the  nature  of  the  acts  done,  in  order  to 
ascertain  whether  the}'  correspond  with  the  description  of  them  in  the  plea,  which 
alleges  not  merely  a  taking  of  tliem  by  virtue  of  the  writ  of  execution,  but  a  sale  and 
levy  in  satisfaction  of  a  debt. 

The  case,  as  it  appears  to  me,  stands  thus :  The  defendant,  hj  way  of  excuse, 
alleges  that  he  has  done  various  acts ;  all  of  which,  if  done,  would  be  authorized  by 
the  writ ;  and  which,  if  taken  jointly,  would  afford  a  good  defence  to  the  plaintiff's 
whole  complaint,  but,  taken  partially,  would  not.  The  plaintiff,  admitting  the  writ, 
denies  the  rest  of  the  cause,  and  oft'ers  evidence  to  sho'W  that  part  of  the  defendants' 
acts  were  quite  of  a  different  cliaracter  from  those  described  in  the  plea.  By  this 
evidence,  the  effect  of  the  writ  is  not  impeaclied,  but  only  the  execution  of  it  in  fact ; 
and  unless  it  was  executed  in  fact,  as  alleged,  the  defence  must  fail. 

The  materiality  of  this  consideration  ma}'  be  illustrated  by  supposing  tlie  fcjUow- 
ing  case:  Goods  were  shipped  abroad  to  be  delivered  in  England.  By  the  charter- 
party  freight  for  carriage  of  the  goods  is  made  payable  within  a  limited  time; 
suppose  10  or  14  days  after  the  delivery  of  the  goods  ;  and  by  the  bill  of  [457]  lading 
the  goods  are  to  be  delivered  to  the  shi|)pers  or  their  order,  paying  freight  according 
to  charter-party.  In  such  case,  the  goods  would  become  deliverable  to  the  order  of  the 
shiiipei-  before  the  freight  for  carriage  of  the  goods  would  become  payable.  It 
might,  therefore,  be  insisted  by  the  consignees,  that  at  the  time  of  the  deliven'  of  the 
goods  no  lien  liad  attached,  the  time  for  delivering  the  goods  and  for  payment  of  the 
freight  not  being  contemporaneous  ;  yet  if  the  consignees  claimed  the  goods  as  holders 
of  the  bill  of  lading,  they  would,  by  taking  under  the  bill  of  lading,  become  liable 
to  perforin  the  condition  of  it,  and  to  pay  freight  at  the  expiration  of  the  stipulated 
time.  For  "  if  a  person  accept  any  thing,  which  he  knows  to  be  subject  to  a  duty  or 
charge,  it  is  rational  to  conclude  that  he  means  to  take  the  duty  or  charge   upon 
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himself ;  and  the  law  may  very  well  imply  a  promise  to  perform  what  he  has  so  taken 
upon  himself." — Abbott  on  Shipping,  p.  286,  5th  ed.  In  this  state  of  things,  tliere- 
fore,  if  the  consignors,  in  the  character  of  execution  creditors,  could  get  the  goods  out 
of  tlie  possession  of  the  ship-owners,  before  the  freight  had  become  due,  without 
resorting  to  the  bill  of  lading,  they  might  refuse  U>  pay  the  freight,  and  leave  the 
ship-owner  to  his  remedy  against  an  insolvent  shipper.  It  would,  therefore,  become 
an  important  question  whether  the  goods  were  really  taken  and  sold  by  the  sherifi 
by  way  of  levy  of  a  debt  in  execution,  or  whether  the  writ  of  execution  was  not 
employed  as  the  means  only  of  getting  the  goods  into  the  possession  of  the  consignees, 
to  be  dealt  with  by  them  as  they  should  think  fit  under  tlie  consignment,  without  pro- 
ducing tlie  bill  of  lading.  As  consignors,  they  could  have  no  right  to  the  possession 
without  claiming  under  the  bill  of  lading,  and  as  execution  creditors,  they  could  not 
justify  taking  possession  except  for  the  purpose  of  levying  their  debt  by  the  hands  of 
the  slieriff.  [458]  Much  embarrassment  seems  to  have  arisen  in  this  case  from  tlie  use 
of  the  word  "  purpose."  A\liat  was  the  purpose  of  levying  an  execution  on  the  goods 
is  one  question,  and  whether  the  goods  were  disposed  of  for  the  purpose  of  levying 
an  execution  upon  them  is  another  and  very  different  question.  The  iirst  assimies  an 
execution  to  have  been  executed  ;  the  other  raises  the  issue,  whether  an  execution  was 
executed  or  not.  If  there  was  a  real  execution  in  this  case,  the  allegation  in  the  plea, 
was  maintained  ;  if  there  was  not  such  execution,  it  failed. 

The  ground,  therefore,  upon  which  my  answer  to  your  Lordships"  question  is 
founded  is,  that  the  evidence  therein  mentioned  tended  to  show  that  the  act  done  by 
the  defendants  was  not  tlie  act  alleged  in  their  plea  as  part  of  their  excuse,  viz.  an 
execution  by  levy  upon  the  goods,  but  an  act  of  a  different  character.  For  these 
reasons,  I  am  humbly  of  opinion, 

That  it  was  competent  by  law,  on  the  pleadings  mentioned  in  your  Lordships' 
question,  for  the  plaintiff'  to  show  at  the  trial,  in  maintenance  of  his  action,  that  the 
acts  of  one  defendant  were  not  really  done  under  or  in  execution  of  the  writ,  but 
under  another  claim,  and  that  the  writ,  and  the  proceedings  under  it,  were  a  mere 
colour  and  contrivance  to  get  possession  of  tlie  goods. 

Mr.  Justice  Parke :  To  the  questions  submitted  by  j'our  Lordships  to  His  Majesty's 
Judges,  I  answer,  that  in  my  opinion,  it  was  not  competent  to  the  plaintiff,  upon  these 
pleadings  to  give  in  evidence  that  the  act  of  the  defendants  was  not  really  done  in 
execution  of  the  writ,  but  for  another  purpose,  under  another  claim  ;  and  that  the 
writ,  and  proceedings  under  it,  were  a  mere  colour  and  contrivance  to  get  possession 
of  the  goods. 

One  defendant  states  a  judgment,  and  both  a  vn-it  of  execution  against  the  goods  of 
A.  B. ;  the  deliveiy  to  the  [459]  sheriff  of  that  writ ;  that  there  were  goods  of  A.  B.  in 
the  place  where  the  trespasses  were  committed  ;  and  that  tlie  defendants  were  entitled 
to  seize,  and  did  seize  and  sell,  the  goods  under  the  writ.  There  is  an  admission  of  the 
judgment  and  writ  in  the  replication,  and  a  traverse  of  the  residue  of  the  cause. 
There  is  also  a  new  a.ssignment  of  trespasses  at  other  times,  on  other  occasions,  and 
for  other  and  dift'erent  purposes  :  and  also  alleging  excess.  And  the  question  is, 
whether  the  above  evidence  was  admissible,  either  on  the  tra.verse  of  the  residue  of 
the  cause,  or  the  new  assignment. 

I  propose  to  consider  these  two  parts  of  the  question  in  an  inverse  order  ;  for  there 
is  no  difficulty  about  one,  and  the  other  requires  further  consideration.  First,  then, 
with  respect  to  the  new  assignment,  it  is  clear  that  the  office  of  a  new-  assignment  is 
to  correct  a  mistake,  occasioned  by  the  generality  of  the  declaration,  and  to  explain 
that  the  plaintiff  is  proceeding  for  a  different  cause  of  action  from  that  mentioned 
in,  and  justified  by,  the  plea:  it  admits,  that  the  trespasses  intended  by  the  plea  are 
not  those  for  which  he  seeks  redress.  If  the  plaintiff  is  seeking  to  recover  for  the 
trespass  mentioned  in  the  plea,  and  justified  by  it,  he  must  reply,  and  either  traverse, 
or  confess  and  avoid,  the  matter  of  the  plea.  Now,  in  either  case,  the  plaintiff  is.  in 
trutli,  as  appears  from  the  evidence  offered,  insisting  that  the  same  acts,  attempted  to 
be  justified  by  the  plea,  were  not  justified  b}'  it.  The  evidence  applies  to  the  acts 
mentioned  in  the  plea,  and  not  other  and  different  acts  on  another  and  different 
occasion.  But  it  has  been  contended,  tliat  the  new  assignment  may  be  treated  as  if,after 
traversing  the  matter  in  the  plea,  it  had  gone  on  to  aver  that  tJie  trespasses  iiifntirmed 
in  the  plea  were  done  fur  other  and  different  purposes  tlian  those  in  the  plea  iiien- 
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tioued  ;  tiiat,  under  such  a  new  assignment,  it  is  clear  the  evidence  would  have  been 
admissible;  that  such  a  new  [460]  assigniment  might,  indeed,  be  demurrable;  but, 
that  not  liaving  been  demurred  to,  tiie  evidence  may  be  given  under  it.  Tt  this  I 
answer,  that  the  new  assignment  doe«  not  contain  any  averment,  that  the  trespasses 
mentioned  in  the  plea  were  done  for  other  and  different  purposes  ;  if  it  had,  it  would 
have  been  bad  on  demurrer  to  so  much  of  the  new  assignment;  and  if  it  had  con- 
tained that  averment  alone,  viz.  that  all  the  trespasses  in  the  plea  wore  committed 
for  a  different  purpose,  it  would  have  been  bad  altogether,  for  then  the  replication 
and  new  assignment  would  have  contained  two  answers  tO'  tlie  same  trespasses 
mentioned  in  the  plea ;  one,  a  denial  of  the  truth  of  the  several  matters  comprised  in  tlie 
traverse,  absque  residua ;  another,  that  the  same  trespasses  were  done  for  other  pur- 
poses. And  it  was  on  this  ground  that  the  replication  and  new  assignment  were  held 
to  be  bad  in  the  case  of  Cheasley  v.  Barnes  (10  East,  73),  besides  its  being  objection- 
able on  another  ground,  which  1  propose  to  consider  afterwards,  viz.  that  tlie  purpose 
could  not  be  inquired  into  at  all.  If  there  had  been  a.  demurrer  to  this  new  assign- 
ment, the  answer  would  have  been,  that  the  plaintiff  meant — as  he  had  a  right  to  do 
under  this  declaration,  which  is  not  for  w.  single  trespass — to  insist  on  other 
trespasses,  connnitted  at  other  times,  and  unconnected  with  the  writ  of  execution,  and 
not  then  attempted  to  be  justified,  and  to  apply  the  declaration,  which  contains  an 
averment  of  trespasses  committed  on  divers  days  and  times,  to  such  other  trespasses ; 
and  such  answer  would  have  been  a  good  one.  The  new  assignment  would,  therefore, 
have  been  good  on  demurrer.  And  as  the  defendants  must  clearly  have  tlie  power  of 
objecting  at  some  time,  it  follows  that  it  was  open  for  them  to  contend  on  the  trial, 
that  the  plaintiff  had  no  right  to  give  in  evidence,  under  this  new  assignment,  that 
the  entry  justified  by  the  plea,  as  having  [461]  been  made  by  virtue  of  the  writ,  was 
made  for  a  different  purpose;  and  that  was  the  first  time  at  which  it  was  competent 
for  them  to  take  the  objection.  It  is  also  clear  that  the  part  of  the  new  assignment 
which  relates  to  excess  is  inapplicable  to  the  evidence  offered  ;  the  excess  alleged 
appearing  by  tlie  record  to  be  the  use  of  excessive  and  unnecessary  force  and  violence. 
It  is  clear,  therefore,  as  it  seems  to  me,  that  the  new  assignment  will  not  authorize 
tlie  reception  of  the  proposed  evidence.  And  it  is  to  be  observed,  that  it  is  on  the 
ground  of  the  new  assignment  only  that  the  Court  of  Exchequer  Chamber  decided 
that  such  evidence  was  admissible  in  the  present  case,  as  reported  in  4  Bingli.  7'29. 

The  question,  therefore,  is  reduced  to  this,  whether  on  the  general  traverse  of  tlie 
residue  of  the  cause  such  evidence  is  admissible?  This  replicatioH  admits  tlie  judg- 
ment and  the  writ ;  and,  therefore,  I  conceive  it  to  be  clear,  that  the  party  so  admit- 
ting cannot  say  there  was,  in  point  of  law,  no  judgment  and  no  writ.  If  by  the 
terms  "  colour  and  contrivance,"  in  the  question  submitted  by  your  Lordships,  it  is 
meant  to  be  suggested  that  these  were  fraudulent  and  void,  and  supposing  even  that 
the  sheriff  was  a  party  to  the  fraud  (which  the  evidence  offered  does  not  prove),  I 
■conceive  that  such  fraud  sliould  have  been  replied  specially,  in  avoidance  of  the 
judgment  and  writ. 

Su}iposing  then  the  judgment  and  writ  to  be  valid,  which  I  think  the  pleadings 
admit,  the  question  is,  whetlier  upon  this  traverse,  the  plaintiff'  can  be  permitted  to 
show,  that  the  defendants  did  not  enter  under  the  writ,  and  in  execution  of  it,  but 
that  they  entered  nominally  under  the  writ,  but  in  reality,  under  a  different  claim. 
This  is  a  question  of  some  nicety  and  difficulty.  But,  upon  the  best  opinion  I  can 
form,  I  must  say  that  it  appears  to  me  he  cannot ;  and  that  [462]  there  should  have 
been  a  special  replication,  in  order  to  have  enabled  him  to  have  done  so.  The  plea, 
as  shaped  in  the  question  proposed  by  your  Lordships,  does  not  justify  the  taking  of 
the  plaintiff's  goods,  nor  does  the  plea  in  the  case  argued  at  your  Lordships'  bar; 
but  it  goes  on  to  state,  that  the  goods  of  A.  B.,  which  were  taken,  were  sold  ;  and  the 
plea  upon  the  record  in  this  cause  also  states  that  part  of  the  money  was  levied  by 
the  sale  of  the  goods,  and  paid  over  to  the  execution  plaintiff.  In  order  to  make  the 
question  clearer,  I  shall  consider  how  it  would  have  been  if  the  plea  had  not  stated 
the  sale  of  the  goods;  and  afterwards,  whether  the  introduction  of  that  averment 
makes  any  difference.  Supposing  the  plea  to  have  done  no  more  than  state  the 
judgment,  the  writ,  the  delivery  to  the  sheriff,  that  there  were  goods  in  the  house 
liable  to  be  taken  under  the  execution,  and  that  the  Defendants  entered  the  house  to 
seize,  and  did  seize,  the  goods  under  the  writ,  the  question  is,  what  the  traverse  absque 
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residiio  causae  puts  in  issue?  It  certainly  puts  in  issue  the  delivery  of  the  writ  to 
the  siieriff  before  the  seizure,  the  existence  of  the  goods  of  A.  B.  in  the  house,  liable 
to  be  seized  under  the  execution  at  the  time  of  the  entry,  and  in  this  case,  it  may  be, 
the  seizure  also  ;  does  it  put  in  issue  the  intention  and  purpose  which  the  defendants 
had  in  making  the  entry?  This  is  precisel}-  the  same  question  which  would  have 
arisen  if  the  delivery  of  the  writ  and  the  existence  of  the  goods  in  the  house  had  been 
admitted,  and  the  replication  had  traversed,  without  any  special  inducement,  the 
entry  so  made  under,  or  in  the  usual  language  of  pleading,  under  and  hy  virtue  of, 
the  writ.  Now  I  take  it  to  be  a  perfectly  clear  and  settled  law,  that  if  a  man  has  a 
legal  authority,  by  writs  or  otherwise,  to  do  all  that  he  does,  it  is  quite  immaterial 
whether  he  intends  to  use  that  authority  or  not,  or  even  [463]  declares  that  he  does 
not  intend  to  use  it.  If  he  is  authorized  by  a  writ,  or  in  any  way,  to  do  a  particular 
thing  and  he  does  it  in  the  manner  in  which  he  is  authorized,  he  does  it  by  authority 
of  the  writ,  or,  which  is  the  same  thing,  "  under,  and  by  virtue  or  hy  force  of,"  the 
writ.  One  of  the  earliest  authorities  is  in  Fitz.  Avowry,  232  :  "  If  a  man  take  a 
distress  for  one  thing,  still,  when  he  comes  and  pleads,  he  may  avow  for  whatever 
thing  he  pleases."  And  in  Groenvelt  v.  Burirell  (1  Lord  Raym.  454),  Lord  Holt  refers 
to  this  case,  and  says,  the  single  question  is,  whether  he  had  good  authority  at  the 
time  of  the  arrest;  as  if  a  man  distrain  his  tenant  for  that  which  he  cannot  justify, 
but  at  the  same  time  rent  is  in  arrear,  he  may  avow  for  the  rent  in  arrear,  and  he  is 
not  obliged  to  avow  for  that  for  which  he  took  the  distress,  nor  can  the  plaintiff 
traverse  the  taking  for  the  rent  in  arrear,  but  can  only  plead  in  bar  to  the  avowry, 
rtens  in  arriere.  So,  he  says,  referring  to  the  particular  case,  "  The  plaintiff  cannot 
say  that  Cole  did  not  take  him  by  virtue  of  the  good  warrant,  for  if  he  had  such  a 
warrant  in  his  custody  at  the  time  of  the  arrest,  he  was  arrested  by  it."  So,  in  the 
same  case  (12  Mod.  386  ;  and  in  Comyn's  Rep.  S.  C.  78),  Lord  Holt  says,  "  It  is  not 
what  he  declares,  but  the  authority  which  he  has,  which  is  his  justification."  In 
Ciowther  v.  Rainshottom  (7  T.  R.  657),  Lord  Kenyon  says,  "  I  never  understood  that 
a  man  was  obliged  to  justify  a  distress  for  the  cause  which  he  happened  to  assign  at 
the  time  it  was  mentioned.  If  he  can  show  that  he  had  a  legal  justification  for  what 
he  did,  that  is  sufficient.  A  man  may  distrain  for  rent,  and  avow  for  heriot  service." 
He  goes  on  to  say,  "  Now  here  it  appears  that  tlie  defendant  was  justified,  under  the 
process  of  the  [464]  County  Court,  in  entering  on  the  plaintiff  and  taking  his  goods, 
in  order  to  compel  an  appearance,  and,  therefore,  the  question  ought  wo*  to  have 
been  left  to  the  jiK-y  to  say  whether  they  entered  for  that  or  for  some  other  cause;" 
and  Lawrence,  J.,  gave  the  same  opinion.  It  is  to  be  remarked,  that  in  this  case, 
there  is  the  clearest  evidence  that  the  defendant  entered,  not  for  the  purpose  of  dis- 
training to  compel  an  appearance,  but  to  compel  the  payment  of  a  debt,  under  colour 
of  process ;  it  even  appeared  that  he  kept  the  goods  seized  for  four  or  five  days  after 
the  tender  of  the  appearance  money ;  and  yet  it  was  held  that  the  replication  admit- 
ting the  writ,  and  traversing  the  residue  of  the  cause,  did  not  put  in  issue  the  ques- 
tion, whether  the  goods  wei-e  seized  "  by  virtue  of  the  precept."  It  appears  to  me, 
therefore,  thiit  these  authorities  clearly  establisli  the  general  proposition,  that  if  a 
man  is  authorized  by  law  to  do  the  act  he  does,  he  is  authorized  in  doing  it,  whatever 
his  object  or  intention  may  be  at  the  time  he  does  it;  and  therefore  where  a  sheriff 
has  a  writ,  authorizing  the  seizure  of  certain  goods,  and  he  seizes  those  goods,  he  has 
a  right  to  say,  in  point  of  law,  that  he  seized  under  the  writ. 

But  it  is  contended,  that  there  are  autliorities  which  show  that  an  averment  that 
a  fact  was  done  by  virtue  of  a  writ,  or  in  technical  language,  a  virtute  cujus,  is 
traversable,  and  tliat  therefore  it  might  properly  be  put  in  issue  in  this  case;  and  it 
is  true  that  there  are  such  authorities ;  but  they  are  all  cases  in  which  the  traverse 
included  some  matter  of  fact,  or  in  which  the  question  raised  bv  it  was,  whether  the 
writ  really  autho't  ozed  the  act,  .''nd  not  what  the  intention  or  purpose  of  the  partv 
having  the  writ  was ;  and  in  aU,  the  inducement  to  the  traverse  showed  that  the 
meaning  of  it  was,  not  to  put  in  issue  a  matter  of  law,  but  the  [465]  question  of  fact, 
whether  those  circumstances  existed  which  were  necessary  to  make  the  writ  a  suffi- 
cient authority  to  do  the  act  justified.  Thus,  in  Beale  v.  Simpson  (1  Lord  Ravm. 
408).  the  principal  autliority  on  this  subject,  which  was  an  action  against  a  bailiff 
of  a  liberty  for  an  escape,  tlie  plea  was.  that  the  debtor  was  carried  from  the  prison 
of  the  liberty  of  Westminster,  under  a  habeas  corjyus,  issued  in  Hilary,  returnable 
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in  Trinity,  and  delivered  to  the  defendant  before  the  escape.  Replication  pleads  by 
way  of  inducement,  that  another  habeas  corpus  was  issued  in  Hilary,  returnable  m 
Easter,  ami  after  the  return  of  that  writ,  and  not  before,  the  debtor  was  taken  out  of 
prison  and  brought  to  Westminster,  and  then  the  defendant,  by  covin,  procured 
another  writ,  tested  before,  and  returnable  in  Trinity  Term,  which  was  delivered  to 
the  defendant  after  the  debtor  was  so  brought,  and  not  before  ;  by  virtue  of  which  last 
writ,  the  debtor  was  brought  into  Court,  and  then  committed  to  the  Fleet ;  and  con- 
cluded with  a  traverse,  without  this,  that  the  defendant,  by  virtue  of  the  writ  in  the 
plea  nentioned,  took  the  body  of  the  debtor  out  of  the  prison  of  the  liberty  and  carried 
him  to  Westminster,  as  averred  in  the  plea.  Now  the  majority  of  the  Judges  in  this 
case  were  of  opinion  that  the  traverse  was  good,  as  it  involved  matters  of  fact ;  and 
Powell,  J.,  mentions  the  removal  from  prison  as  one;  Treby,  C.  J.,  contra.  But  it 
does  not  involve  the  question  of  the  intention  of  the  defendant  when  he  removed  the 
debtor  ;  it  involves  the  question,  whether  the  debtor  was  taken  from  the  prison  ; 
also  the  question,  whether  the  writ  in  the  plea  mentioned  really  did  authorize  the 
removal,  and  it  did  not,  certainlj%  if  it  was  issued  and  delivered  to  the  sheriff  after 
the  removal.  In  the  case  put  by  Powell,  J.,  the  same  obsei-vation  applies.  The  case 
is  this:  If  two  writs  be  delivered  to  the  sheriff  against  A.,  one  at  the  [466]  suit  of 
15.,  returnable  first  return  of  Hilary,  another  at  the  suit  of  D.,  returnable  the  last 
return  of  tlie  same  term  ;  and  D.  procures  a  warrant  on  his  writ,  upon  which  A.  is 
arrested  after  the  return  of  B.'s  writ,  and  then  gives  a  bail-bond  for  his  appearance; 
and  in  a  suit  upon  this  bail-bond  A.  pleads  that  he  was  arrested  upon  the  suit  of  B., 
returnable  the  first  return  of  the  term,  and  that  he  gave  the  said  bail-bond  after  the 
return  of  the  writ,  by  which  it  was  void  ;  the  sheriff'  replies  the  other  writ  at  the  suit 
of  D.,  and  that  A.  was  arrested  ;  and  absque  hoc  the  arrest  was  by  virtue  of  the  writ 
of  B. ;  there  it  is  clear  that  B.'s  writ  did  not  authorize  the  arrest  at  the  time  it  was 
made  and  the  taking  of  the  bail-bond. 

In  Foster  v.  Jackson  (Hob.  52),  where  tlie  plea  to  a  sci.  fa.  on  a  judgment  against 
executors  was,  that  the  original  defendant  was  taken  by  the  sheriff  by  force  of  a  ca. 
sa.,  the  replication  was,  that  the  sheriff  did  not  take  by  virtue  of  the  ca.  sa.  It  is 
clear  the  taking  is  involved,  and  probably  also  the  existence  of  the  writ  itself,  as 
well  as  its  delivery  to  the  sheriff;  and  besides,  the  question  there,  arose,  not  on  de- 
murrer to  the  replication,  but  after  verdict.  In  the  case  of  Bennet  v.  FiJkins  (1 
Saund.  20).  the  traverse  (which,  however,  was  objected  to  by  Saunders)  is  good  on 
the  same  ground. 

The  result  of  these  authorities  is  that  tlie  virtute  cujus  may  be  traversed  where 
it  ii  volves  matters  of  fact,  and  the  question  whether  tlie  writ  did  or  did  not  authorize 
a  particular  fact,  that  is,  whether  those  circumstances  existed  which  gave  it 
iiuthority.  But  it  is  not  traversable  where  it  involves  a  mere  matter  of  law;  and  if 
a  man  has  the  authority  of  a  writ,  and  does  the  act  authorized,  and  no  more,  it  is  a 
matter  of  law  that  he  is  justified  in  the  act,  whatever  the  intention  may  be.  An 
averment  that  the  act  was  done  under  and  by  virtuei  of  the  writ,  [467]  is  equivalent 
to  an  averment  that  it  was  done  by  the  authority  of  the  writ,  or  in  other  words,  that 
the  writ  authorized  the  act  to  be  done.  If,  indeed,  the  authority  of  the  writ  be  not 
pursued,  but  some  act  be  done  by  the  party  who  has  it,  inconsistent  with  its  autliority 
and  an  abuse  of  it,  tlien  the  law  adjudges  by  the  subsequent  act  quo  animo  the  partv 
did  the  tiling  complained  of,  and  the  defendant  will  derive  no  justification  from  the 
authority  whicli  he  had:  S'?ir  Carpenters'  case.  But  it  is  to  acts  done,  and  not  to 
declarations  and  intentions,  that  the  law  looks;  3  Rep.  26.  a.;  for  the  law  doth  re- 
spect deeds,  but  words  without  acts,  are  not  in  this  case  regarded  by  law  ;  and  Lord 
Coke  instances  a  case  of  distress  for  one  thing  and  avowry  for  another. 

But  it  is  quite  clear  that  all  acts  done  which  make  the  party  unjustifiable  under 
the  authority  of  the  law,  and  a  trespasser  ah  initio,  cannot  be  given  in  evidence  under 
the  general  traveree,  but  must  be  specially  replied :  1  Saunders,  300,  b.  n.  g ;  Dye  v 
Leatherdale  (1  Wils.  20);  Taylor  v.  Cole  (3  T.  R.  292;  1  H.  Black.  555);  Gundru  v 
FeUham  (1  T.  R.  338). 

If  acts  done,  by  which  the  intension  of  the  party  is  less  unequivocally  demon- 
strated, cannot  be  given  in  evidence  under  the  general  traverse,  why  should  other 
more  equivocal  proofs  of  the  intention  from  declarations  be  admissible.'  In  truth, 
looking  by  way  of  illustration  to  the  evidence  off'ered  on  tiie  trial,  whicli  appears  bv 
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the  bill  of  exceptions  in  the  case  itself,  the  strength  of  the  case  is,  that  the  goods 
were  delivered  over  to  Hopley  and  Lingham,  the  execution  creditors,  by  the  Defend- 
ant the  sheriff.  This  is  an  act  done,  which  is  a  strong,  and  indeed  the  only  evidence 
of  Defendant's  intent  and  purpose ;  and  surely  this,  upon  tlie  sup-[468]-position  of 
the  state  of  the  pleadings  on  which  I  have  been  arguing,  is  a  matter  which  should 
have  been  replied. 

From  the  reasons  which  I  have  above  given,  I  conceive  it  to  be  clear,  that  a  man, 
whatever  his  purpose  may  be  in  acting  according  to  the  autliority  of  a  writ,  is  justi- 
fied by  it,  if  fie  acts  according  to  it;  but  if  he  does  an  act  inconsistent  with  its  autho- 
rity, he  is  no  longer  justified  by  it,  but  is  eitlier  a  trespasser  ab  initio,  or  is  liable  to 
another  action,  according  to  the  nature  of  the  inconsistent  act  so  done.  In  the  pre- 
sent instance,  therefore,  if  the  Plaintiff  had  replied  that  the  goods  were  delivered  up 
by  the  sheriff',  it  would  have  been  a  good  answer,  but  it  is  no  answer  as  a  proof  of  the 
intention  of  the  Defendants  under  the  general  traverse. 

I  have  so  far  argued  the  case  on  the  supposition  tliat  the  plea  justified  the  tres- 
pass to  the  house,  by  the  statement  of  the  writ,  and  delivery  to  the  sheriff,  and  seizure 
of  goods  in  the  house  liable  to  execution,  and  omitted  all  mention  of  the  subsequent 
sale  or  levy,  and  payment  to  the  execution  Plaintiff. 

The  next  question  is,  whether  the  averment  of  the  sale  or  levy,  or  both,  make  any 
difference.  Now  it  is  to  be  observed,  that  the  plea  does  not  justify  seizing  the  Plain- 
tiff's goods,  but  only  the  entry  into  the  Plaintiff's  house ;  and  the  question  is,  whether 
the  unnecessary  averment  that  the  goods  had  been  sold,  etc.  is  involved  in  the  issue 
that  the  Defendants  committed  the  trespasses  without  the  residue  of  the  cause  alleged 
in  tlie  plea.  I  take  it  to  be  clear,  that  the  plea  need  have  stated  no  more  than  the 
judgment:  in  the  plea  by  the  creditor,  the  writ,  and  entry  under  it,  and  the  seizure 
of  the  goods  of  A.  B.  under  the  writ, — if  indeed  even  that  was  necessary  in  the  pleas 
by  both, — and  that  if  it  had  omitted  to  state  that  the  goods  had  been  sold,  it  would 
not  have  made  any  difference ;  and  it  is  a  general  rule  [469]  in  pleading,  that  an  un- 
necessary averment,  if  capable  of  being  separated  without  injury  to  the  sense,  need 
not  be  proved.  That  so  much  of  this  plea  as  relates  to  the  sale  and  h'vy  may  be 
so  separated  admits  of  no  doubt.  Suppose  that,  under  these  pleadings,  the  Defend- 
ants had  never  sold  at  all,  but  having  really  entered  and  seized  in  order  to  execute 
the  writ,  they  had  kept  the  goods  unsold  for  want  of  buyers,  would  not  the  Defendants 
have  been  entitled  to  a  verdict?  and  if  so,  it  must  be  on  the  ground  that  the  statement 
as  to  the  sale  is  immaterial  and  may  be  rejected.  I  think,  therefore,  that  the  aver- 
ment of  the  sale,  in  this  case,  is  immaterial.  But  that  is  not  the  question  proposed 
by  your  Lordships,  whether  it  was  necessary  under  these  pleadings  to  prove  the  sale 
of  the  goods  and  payment  of  the  money.  The  question  is  a  different  one;  and  I  feel 
satisfied  that  it  was  incompetent  for  the  Plaintiff  upon  the  pleadings  stated  in  your 
Lordships'  question  to  give  evidence  that  the  acts  of  the  Defendants  were  not  really 
done  under  and  by  virtue  of  the  writ,  but  for  another  purpose,  under  another  claim, 
and  that  the  writ,  and  proceedings  under  it,  were  a  mere  colour  and  contrivance  to 
get  possession  of  the  goods. 

Mr.  Justice  Gaselee:  Having  attentively  considered  the  question  put  by  your 
Lordships  to  the  Judges  in  this  case,  I  continue  of  the  opinion  in  which  I  concurred 
in  the  Court  below,  that  it  was  competent  by  law  on  these  pleadings  for  the  Plaintiff 
to  show  at  the  trial,  in  maintenance  of  his  action,  that  the  acts  of  the  Defendant  were 
not  really  done  in  execution  of  the  writ,  but  for  another  purpose,  under  another 
claim,  and  that  the  writ  and  proceedings  under  it  were  a  mere  colour  and  contrivance 
to  get  possession  of  the  goods. 

The  difference  between  this  case  and  those  of  Groen-\j^'JQ'\-velt  v.  Burwell  [1  Ld. 
Raym.  454],  and  Crowther  v.  Ramsbottom  [7  T.  R.  657],  which  are  principally  relied 
on  by  the  Plaintiffs  in  error,  is  so  fully  stated  by  tlie  late  Lord  Chief  Justice  of  tlie 
Court  of  Common  Pleas,  in  giving  the  unanimous  judgment  of  the  Court  of  Ex- 
chequer Chamber,  and  by  some  of  my  learned  brothers  to  your  Lordships  on  this 
occasion,  tliat  it  would  be  unnecessary  waste  of  time  to  go  over  them  again  at  anv 
length.  The  main  difference  is,  that  in  those  cases  what  tlie  defendants  in  their 
ple.Ts  professed  to  have  done,  they  had  done.  Here  it  is  not  so.  They  have  not 
executed  the  writ;  they  have  not  made  the  debt  of  the  goods  and  paid  it  over  to  the 
.creditors,  but  have  delivered  over  the  goods  themselves,  not  in  satisfaction  of  the 

992 


LUCAS  V.  NOCKELLS  [1833]  I  CLARK  &  FINNELLY. 

debt,  as  directed  by  the  writ,  but  to  the  importers  claiming  under  a  bill  of  lading 
and  seeking  to  avoid  any  other  question  of  the  payment  of  freight,  or  any  other  charge 
upon  which  any  question  might  arise.  This  I  am  inclined  to  think  also  satisfies 
the  new  assignment.  But  it  is  said  it  was  not  competent  to  the  plaintiff  below  to 
reply,  and  also  to  new  assign,  because,  it  is  alleged,  there  is  only  one  trespass  in  the 
declaration;  and  for  this  is  cited  the  case  of  Cheasly  v.  Barnes  (10  East,  7;3).  Upon 
referring,  however,  to  the  statement  of  the  declaration  in  the  questions  put  by  your 
Lordships,  and  also  to  that  contained  in  the  bill  of  exceptions,  the  trespasses  are  in 
both  charged  to  have  been  committed  diveisus  diebus  et  vicihus,  in  which  case  it  is 
admitted  the  plaintiff  may  reply  and  new  assign,  and  although  the  precise  terms  of 
tiie  new  assignment  are  not  stated,  enough  of  it  is  set  out  to  show  that  it  states  the 
plaintiff'  to  have  brought  his  action  not  only  for  the  trespasses  in  the  pleas  mentioned, 
and  thereby  attempted  to  be  justified,  but  also  for  that  the  defendant  committed  [471] 
trespasses  at  other  times,  and  on  other  occasions,  and  for  other  purposes  ;  under 
which,  supposing  it  to  be  held  that  the  seizing  of  tlie  goods  is  justified  under  the 
pleas,  the  afterwards  delivering  them  over  to  the  defendants  below  instead  of  making 
the  debt  of  them  and  paying  the  money  over  to  the  creditors,  may  be  given  in  evi- 
dence;  but  admitting  it  to  have  been  wrong  to  liave  replied  and  also  new  assigned, 
it  seems  to  me  that  as  the  defendants  below  have  not  demurred,  it  is  now  too  late  to 
take  advantage  of  the  duplicity.  If  I  am  at  all  right  as  to  the  first  point,  tlie  question 
as  to  the  new  assignment  is  immaterial. 

Mr.  Justice  LitUedale:  On  considering  the  question  stated  by  your  Lordships, 
for  the  opinion  of  the  Judges,  I  felt  a  difficulty  in  giving  an  answer  to  it. 

The  action  is  brought  for  breaking  into  the  plaintift"s  house  and  taking  his 
goods;  and  the  justification  is  under  a  writ  o^f  fi.  fa.  to  take  the  goods  of  A.  B. 
Generally  speaking,  tlie  Plaintiff's  goods  could  not  be  taken  under  an  execution 
against  the  goods  of  A.  B.  But  I  must  assume  that  the  plaintiff"  has  something  to 
do  with  the  goods  in  such  a  way  as  that  tliey  may  be  called  his  goods;  and  alsO'  tliat 
the  property  of  the  goods  is  in  A.  B.  and  that  they  are  liable  io  be  taken  in  execution 
absolutely;  because  if  the  plaintiff'  had  such  an  interest  in  them  a.s  that  they  could 
not  be  taken  in  execution  absolutely,  but  only  subject  to  any  claim  wliich  he  might 
have  either  by  the  goods  being  let  to  him,  or  jjledged,  or  pawned,  with  him,  or  by 
having  a  lieu  upon  tliem ;  tlien,  though  the  goods  might  have  been  seized  pro  forma 
they  could  not  be  removed,  and  the  defendant's  plea  of  justification  would  fail 
altogether.  And  then,  on  the  other  hand,  if  the  goods  were  tlie  property  of  A.  B., 
liable  to  be  taken  in  execution,  the  plaintiff  would  appear  to^  have  nothing  but  the 
possession  of  the  [472]  goods,  and  could  not  maintain  an  action  against  persons 
who  stand  in  the  place  of  the  owner  of  the  goodss,  a.nd  the  sheriff  might  justify 
entering  tlie  jjlaintiff's  house  to  take  the  goods. 

But  laying  aside  these  considerations,  the  first  point  I  notice  is  the  allegation  of 
excess.  It  does  not  appear  that  any  excess  was  proved,  and  it  forms  nO'  part  of 
your  Lordships'  question.  The  next  point  I  notice  is,  how  far  the  new  assignment 
bears  upon  the  case;  and  as  to  that,  I  think  a  new  assignment  is  not  apjilicable 
to  it.  In  case  of  a  single  trespass  in  the  declaration,  and  a,  plea  justifying  it,  the 
plaintiff'  cannot  both  reply  and  new  assign,  as  that  would  be  a,  double  answer  to 
the  plea;  Cheashy  v.  Barnes  (10  East,  73);  Franks  v.  Morris  (10  East,  81,  n.) ;  in 
the  notes  to  that  case;  and  Taylor  v.  Smith  (7  Taunt.  156).  But  in  the  present  I'ase 
the  trespass  is  laid  on  divers  days  and  times ;  and  therefore,  both  in  point  of  form 
as  to  the  pleading,  the  plaintiff  might  new  a.ssign,  and  might  also  at  the  trial  o-ive 
in  evidence  trespasses  committed  on  other  occasions,  and  for  other  purposes  tlian  are 
alleged  in  the  plea,.  Now  the  occasions  and  purposes  mentioned  in  the  plea  are  the 
acts  done  in  executing  the  writ  of  /?.  fa.,  and  upon  a  denial  and  travei-se  of  tlie 
facts  stated  in  the  plea,  tlie  plaintiff  may  show  that  thei  defendants  did  not  do  the 
acts  complained  of  in  executing  the  fi.  fa.,  for  that  is  a  part  of  the  issue  raised  by 
the  replication.  What  the  plaintiff  would  propose  to  give  in  evidence  under  the 
new  assignment,  of  other  occasions,  and  for  other  purposes  than  those  mentioned 
in  the  plea,  is,  that  the  acts  of  tlie  defendants  were  not  really  done  in  execution  of 
the  writ,  but  for  another  purpose,  and  under  anothei-  claim,  and  that  the  writ  and 
proceedings  under  it  were  a  mere  colour  and  contrivance  to  get  possession  of  the 
goods.  [473]  It  appears  to  me  that  that  is  the  same  thing  as  the  traverse  raised 
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by  the  replication ;  and  more  properly  raised  in  that  than  by  making  a  new  assign- 
ment (see  Oakley  v.  Davis,  16  East,  82).  In  fact,  the  whole  is  one  entire  act,  and 
may  be  treated  as  one  trespass,  though  diflfereut  things  were  done  on  different  days. 
I  tliiuk,  therefore,  that  the  plaintiff  could  not  maintain  his  action  by  resorting  to 
tlie  new  assignment. 

And  in  answer  to  your  Lordships'  question,  as  far  as  arises  upon  the  plea  and 
replication,  I  think  that  if  the  evidence  was  to  prove  that  the  goods  were  never  seized 
in  execution  at  all,  tlien  the  plaintiff  might  sliow  tliat  the  acts  of  the  defendants  were 
not  really  done  under  or  in  execution  of  tlie  writ,  but  for  another  purpose,  under 
another  claim,  and  that  the  writ  and  ])roceedings  under  it  were  a  mere  colour  and 
contrivance  to*  get  possession  of  the  goods.  But  if  the  goods  were  once  actually 
taken  in  execution,  tlien  I  think  that  evidence  would  not  be  admissible. 

With  regard  to  tlie  first  part  of  what  I  have  stated  as  my  opinion,  I  assume, 
though  your  Lordships'  question  does  not  so  state,  tliat  the  plea  alleges  that  the 
goods  in  the  plaintiff's  house  were  liable  tO'  be  taken  in  execution,  and  that  sucli 
was  tlie  fact;  and  then  the  other  general  allegation  iu  the  plea  which  comes  under 
the  traverse,  irMiout  the  residue  of  the  cause,  is,  whether  they  were  taken  under  the 
writ;  and  that,  I  think,  is  a  material  point  of  traverse.  At  common  law  the  fi.  fa. 
had  relation  toi  the  teste,  and  bound  the  defendant's  goods  from  that  time,  so  that 
if  the  defendant  had  sold  the  goods,  they  were  liable  to  be  seized  in  execution.  This 
was  altered  by  the  statute  of  frauds,  which  enacted,  that  the  property  should  be 
bound  from  the  time  of  the  delivery  of  the  writ  to  the  sheriff' ;  the  meaning  of  that 
is,  that  after  such  delivei-y,  if  the  defendant  make  an  [474]  assignment  of  the 
goods,  the  sheriff  may  take  them  in  execution.  But  neither  before  nor  since  is  the 
property  of  the  goods  altered,  but  continues  in  the  defendant  till  execution  executed  ; 
the  execution  is  not  executed  till  actual  seizure  under  the  writ,  and  till  such  seizure, 
in  case  of  an  act  of  bankruptc^y.  the  assignees  would  have  a  preferable  claim  to  the 
judgment  creditor.  But  if  the  mere  delivery  of  the  writ  tO'  the  sheriff  was  sufficient 
to  constitute  a  seizure,  then  the  inquiry  at  Nisi  Prws  which  is  now  made,  whether 
the  seizure  or  act  of  bankruptcy  was  first  in  time,  would  be  changed  to  whether  the 
delivery  tO'  the  sheriff  or  the  act  of  bankruptcy  was  first  in  time. 

But  it  has  been  argued  that  the  virtate  cujus  is  not  traversable,  and  I  admit, 
that  where  the  words,  pretextu,  or  /Jer  qxiod,  introduce  a  consequence  or  inference 
of  law  from  the  preceding  matter,  they  are  not  traversable,  but  that  the  preceding 
matter  alone  is  so. 

Many  cases  are  referred  to,  as  to  that  position,  in  the  notes  tO'  1  Wms.  Saunders. 
p.  23.  In  the  case  of  Bennet  v.  Filkins,  Saunders,  who'  was  a  counsel  for  the  defen- 
dant, thought  that  tlie  plaintiff"  would  have  objected  to  the  traverse,  because  it  was 
"  without  this  that  Kingswell  was  in  prison  by  virtue  of  the  warrant,"  and  he  said, 
that  by  virtue  ought  not  to  be  traversed.  And  so  also  in  Greene  v.  Jones  (1  Saund. 
298),  wliere  the  defendant  had  shown  that  a  bill  of  Middlesex  was  sued  out,  lur  quod 
the  sheriff  made  his  warrant,  and  so  he  had  not  alleged  any  thing  traversable  except 
tlie  pe?-  quod.  And  tlie  Court  seems  to  have  thought  that  the  per  quod  was  not 
traversable.  And  in  the  report  of  this  case  in  2  Keble,  607,  the  Court  agreed  that 
virtute  cujus  is  not  traversable,  but  only  the  issuing  the  writ,  or,  that  he  had  no 
warrant.  In  Beale  v.  Simpson  (1  Ld.  Raym.  410),  Treby,  [475]  C.  J.,  refers  to  this 
case  of  Greene  v.  Jones,  as  having  decided  that  a  per  quod  or  a  virtute  cujus  is  not 
traversable.  And  he  adds,  "  When  one  says  that  such  a  thing  was  done  by  virtue 
of  a  writ,  it  is  meant  by  authority  of  the  said  writ,  by  operation  of  law,  without  any 
ingredient  or  mixture  of  matter  of  fact,  and  a  mere  matter  of  law  is  not  to  be 
traversed  and  tried  by  a  jury."  And  he  afterwards  adds,  "  The  virtute  cujus,  per 
quod,  pretextu,  or  vigore  cujus,  introduce  a  consequence  of  law  only  from  the 
matters  of  fact  before  stated."  And  then  he  refers  tO'  several  authorities  which 
are  stated  in  the  report,  where  it  is  argued  that  the  virtute  cujus  never  introduces 
any  new  matter,  but  only  collects  the  matter  before.  Nevill  and  Blencowe,  Js., 
agreed  with  Powell,  J.,  who  had  before  delivered  his  opinion,  that,  generally, 
virtute  cujus  is  not  to  be  traversed,  containing  matter  of  law,  but  when  it  is  mixed 
with  fact,  then  it  may  be  traversed  ;  and  in  that  case  those  three'  Judges  held,  against 
the  opinion  of  Treby,  C.  J.,  that  the  taking  out  of  prison  was  traversable.  In  Foster 
V.  Jackson-  (Hob.   52).  tlie  traverse  was  allowed  :  but  that   was  after  verdict,   and 
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therefore  does  not  so  much  bear  upon  the  point.  In  Groenvelt  v.  College  of  Physicians 
(12  Mod.  386  ;  1  Ld.  Raym.  454  ;  Comyn's  Rep.  76),  the  traverse  was,  that  the  plain- 
tiff was  not  arrested  by  virtue  of  tiie  warrant  stated  in  the  plea,  and  that  traverse 
was  held  bad.  This  case  of  Beale  v.  Simpson  (1  Ld.  Raym.  410)  appears  to  me  to 
unravel  the  whole  of  the  mystery  as  to  the  virtiite  riijiis  and  similar  expressions  not 
being  traversable;  that  tlie  reason  is,  that  it  only  collet-ts  the  matter  alleged  before, 
and  draws  a  conclusion  from  it,  and  then  being  matter  of  law,  it  is  not  traversable. 
l!ut  wliero  it  is  mixed  with  matter  of  fact,  there  it  is  traversable.  Now,  in  the 
present  [476]  case,  if  the  law  were  that  goods  are  to  be  considered  as  taken  in  execu- 
tion by  the  mere  deliveiy  of  the  writ  to  the  sheriff,  then  I  entirely  agree  that  the 
allegation,  by  virtue  wliereof  the  sheriff  seized  tlie  goods  in  execution,  would  be 
an  inference  of  law,  and,  therefore,  not  traversable.  But  as  I  am  of  opinion  that 
the  deliver-y  of  the  writ  to  the  sheriff  does  not  in  itself  constitute  a  taking  the  goods 
in  execution,  I  think  tlie  seizure  of  the  goods,  by  virtue  of  the  writ,  is  not  a  matter 
of  law,  but  is  a  matter  of  fact,  whether  the  sheriff  seized  bj-  virtue  of  tlie  writ  or 
not ;  and,  tlierefore,  is  traversable. 

1  may  remark,  that  if  any  particular  technical  effect  is  supposed  to  be  given 
to  tile  words,  "  by  virtue  whereof,"  the)'  are  not  a  necess.ar}'  allegation  in  the  plea, 
and  ma)'  be  treated  as  surplusage.  It  would  \m  sufficient  to  allege,  after  the  making 
the  warrant,  that  the  bailiffs  took  the  goods  in  execution.  This  expression,  however, 
although  tO'  avoid  the  virtute  eujus,  comes  really  to  tlie  same  thing  ;  and  the  point 
in  tiiis  part  of  the  argument  is,  in  effect,  whether  the  delivery  of  the  writ  to  tlie 
sheriff',  in  point  of  law,  amounts  to  a  seizure  of  the  goods  in  execution,  so  as  to  say 
that  tlie  making  of  tlie  seizure  in  execution,  or  under  the  writ,  or  similar  language, 
is  matter  of  law  ;  if  it  does  not,  then  it  is  matter  of  fact  and  traversable. 

On  the  second  point,  I  think  if  there  was  once  .an  actual  seizure  that  was  an 
execution  executed,  and  the  evidence  in  your  Lordships'  question  was  not  admissible. 
I  do  not  think  it  can  be  inquired  into  what  motive  tlie  defendant  had  for  suing  out 
the  writ.  If  there  was  a.  valid  debt  and  judgment,  he  had  a  right  to  sue  out  a  writ 
of  execution  :  and  though  his  object  might  be  by  means  of  that  to  get  possession  of 
the  goods,  whicli  he  could  not  otherwise  so  easily  have  done,  and  thereby  to  acquire 
some  benefit  for  himself  which  he  could  not  have  [477]  had  but  for  the  writ,  I  do 
not  know  why  he  cannot  make  use  of  a  lawful  proceeding  to  acquire  that  advantage. 
And  that  such  motives  and  objects  are  not  enquirable  into,  sufKciently  ajipears 
from  Crowther  v.  Ramshotfom  (7  T.  R.  65),  in  which  I  entireh'  concur,  if  the  writ  be 
once  executed. 

The  nature  and  object  of  the  other  purpose,  and  the  claim,  is  not  state-d  in  your 
Lordships'  question  ;  and  I  am  not  at  liberty  to  refer  to  the  bill  of  exceptions,  but 
must  confine  myself  to  tlie  questions  submitted  to  the  Judges.  But  it  does  not  appear 
from  the  question  that  the  ulterior  object  he  had  in  view  was  unlawful ;  and,  therefore, 
if  he  execute  a  lawful  writ,  and  it  does  not  appear  that  his  ulterior  object  was  for 
an  unlawful  purpose,  the  only  detriment  that  tlie  plaintiff  could  sustain  is,  that  the 
defendant  has  a  better  means  of  enforcing  his  claim.  I  do  not  see  what  damage, 
in  point  of  law,  the  plaintiff"  has  sustained. 

But  then  it  is  said,  though  the  mere  delivery  of  the  writ  to  the  sheriff  may  not 
amount  to  execution  of  the  ^vrit,  yet  if  the  same  person  wlio  is  sheriff  seizes  the  "oods 
from  quite  a  different  cause  from  any  thing  connected  with  the  writ,  and  which  he 
shows  to  be  different,  both  by  his  words  and  acts,  yet,  nevertheless,  that  is,  in  point  of 
law,  a  .seizure  under  the  writ;  and  if  an  action  of  trespass  be  brought  against  him 
for  the  seizure,  he  may  treat  that  seizure  as  a  seizure  under  the  writ,  andjustify  ac- 
cordingly. And  several  cases  are  cited,  which,  it  is  said,  show  tlie  law  to  be,  that  if  a 
man  has  two  authorities  to  take  goods,  and  he  take  professedly  under  one,  he  may 
afterwards  justify  in  trespass,  or  avow  for  the  other.  In  Butler  v.  Baker  (3  Rep. 
26,  a),  it  is  said,  that  if  a  man  takes  a  distress  for  one  thing,  yet  when  he  comes  into  a 
court  of  record  he  may  avow  for  what  thing  he  pleases ;  for  which  is  cited  Fizt.  Abr. 
Avowry,  232.  And  so  in  an  anonymous  case  in  2  Leon.  196,  [478]  A.  distrains, 
and  being  asked  for  what  cause  he  distrains,  he  assigns  a  ca.use  which  is  not  sufficient. 
and  after-n-ards  an  action  being  brought  against  him,  lie  may  avow  the  distress  for 
another  cause.  In  Groenvelt  v.  College  of  Physicinns  [12  Mod.  386  :  Com.  Rep.  S.C. 
78],  it  is  said  by  Lord  Hnlt,  in  giving  judgment  of  the  Court,  '■'  Suppose  one  lias  a 
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legal  and  an  illegal  warrant,  and  arrests  by  virtue  of  tke  illegal  warrant,  yet  he 
may  justify  by  virtue  of  the  legal  one,  for  it  is  not  by  what  he  declares,  but  the  autho- 
rity he  has  is  his  justification."  And  tlieu  he  goes  on,  what  I  have  above  mentioned 
from  3  Rep.  26  a,  as  to  the  distraining  for  one  thing  and  avowing  for  another.  In 
Crowther  v.  Eamsbottom  (7  T.R.  654),  Lord  Kenyon  repeats  what  I  have  before  men- 
tioned, as  to  distraining  for  one  thing  and  avowing  for  another ;  and  he  adds,  that  it 
appears  the  defendants  were  justified  under  the  process  of  the  County  Court  in  enter- 
ing upon  the  plaintiff,  and  taking  his  goods  in  order  to  compel  an  appearance,  and 
tlierefore  the  question  ought  not  to  have  been  left  to  the  juiy  to  say  whether  they 
entered  for  that  or  for  some  other  cause:  and  Mr.  Justice  Lawrence  quotes  what  I 
have  above  mentioned  from  Lord  Holt,  and  adds,  it  was  not  essential  to  inquire  what 
the  defendants  said  when  they  entered  and  seized,  but  only  whether  they  had  in  fact 
a  legal  warrant  to  justify  them. 

These  authorities  are  certainly  very  difficult  to  grapple  witli.  I  do  not  mean  to 
say  they  are  not  law  ;  because  so  old  an  authority  as  that  is  from  Fitzherbert,  con- 
tinued down  to  Lord  Coke  and  Leonards,  and  further  continued  tO'  a  more  modem 
time,  in  Groenvelt  v.  College  of  Physician's,  and  again  recognised  and  confirmed  in 
Crowther  v.  Eamsbottom.,  I  must  either  subscribe  to,  or  say  tliey  are  not  law ;  or  dis- 
tinguish them,  so  as  tO'  be  able  to  reconcile  the  opinion  I  am  now  delivering. 

I  think  tliat  these  cases  are  law ;  but  I  think  the  rule  [479]  should  be  confined  to 
those  cases  where  the  seizure  has  been  made  under  the  process  of  the  law  ;  and  then, 
when  a  man  seizes,  where  he  has  two  rights  of  seizure,  of  goods  or  of  tlie  person,  either 
under  the  process  of  Coui-ts,  or  by  distress  as  to  goods,  he  may  be  taken  to  have  seized 
or  imprisoned  under  all  the  different  authorities  which  he  has  at  tlie  time,  and  when 
he  comes  to  justify  in  trespass  or  avow  in  replevin,  he  may  use  whichever  of  the 
authorities  he  thinks  proper  ;  and  tliat  rule  would  reconcile  all  tlie  cases  as  to  distrain- 
ing for  one  cause,  and  avowing  for  another ;  and  so  also  in  Groenvelt  v.  College  of 
Physicians,  the  rule  laid  down  may  well  apply,  because  if  a  sheriff  has  a  man  in  cus- 
tody at  all,  he  is,  as  a  matter  of  law,  in  his  custody,  in  all  actions  in  which  the  sheriff 
has  any  process  of  detainer  against  the  person  ;  and  therefore,  if  he  have  his  custody 
by  operation  of  law,  the  sheriff  may  justify  under  any  process  which  he  has  against 
the  party ;  and  it  is  quite  evident  from  what  is  said  in  giving  judgment  in  that  case, 
that  there  was  another  writ  or  warrant  besides,  and  that  was  the  subject  of  the 
traverse.  And  in  all  these  cases  lastly  referred  tO',  there  were  two  authorities ;  and, 
therefore,  they  fall  within  the  restriction  of  the  rule.  In  CrowtHier  v.  Bamshottom. 
[7  T.R.  654],  however,  there  was  only  one  authority,  and  yet  Lord  Kenyon  and  Mr. 
Justice  Lawrence  apply  the  same  rule  of  law  ;  but  then  in  that  case  it  was  quite  clear, 
that  there  was  a  seizure  under  the  process  of  the  Court,  and  that  process  was  executed, 
and  therefore  the  verdict  was  wrong,  and  tliere  ought  tO'  be  a  new  trial  ;  and  it  very 
well  might  be,  that  if  he  seized  under  the  writ,  it  should  not  be  inquired  into  what 
his  object  was,  whether  to  compel  an  appearance,  or  to  compel  the  plaintiff  to  pay 
the  debt  and  costs,  and  therefore,  if  he  ever  executed  tlie  writ,  the  law  would  say  what 
•was  the  effect  of  that;  and  it  was  not  compe-[480]-tent  to  inquire  what  his  object  or 
motive  was  in  executing  it.  And,  therefore,  I  admit,  that  that  case  may,  in  a  certain 
degree,  appear  to  militate  against  my  opinion,  because  that  opinion  is  only  that  the 
proposed  evidence  is  admissible,  to  show,  in  fact,  whether  the  goods  were  seized  under 
the  writ  or  not.  But  that  was  not  the  point  tliere,  which  appears  to  be,  as  to'  the  object 
he  had  in  view  when  he  executed  the  writ. 

I  may  here  notice,  that  some  cases  have  occurred  where  two  writs  of  fi.  fa.  have  been 
delivered  to  the  sheriff  at  the  suit  of  different  plaintiffs  at  different  times,  and  the 
sheriff  has  seized  under  the  second  writ  first,  and  questions  have  arisen  as  to  tlie  right 
of  the  plaintiff,  under  the  first  writ,  tO'  priority,  and  as  to  the  liability  of  tlie  sheriff  ; 
as  Smallcombe  v.  Bmhingham  (1  Ld.  Raym.  251),  Hutchinson  v.  Johnson  (1  T.R. 
729),  Rybott  v.  Peclcham,  in  the  notes  to  the  same  case.  Payne  v.  Drewe  (4  East,  523), 
and  Jones  v.  Atherton  (7  Taunt.  56  ;  2  Marsh.  375),  in  which  last  case,  Gibbs,  C.  J. 
savs,  "  The  writ  which  first  comes  to  the  sheriff's  hands  must  have  priority,  which 
shows  that  the  second  writ  is  to  be  considered  as  operating  in  favour  of  the  first,  and 
that  when  the  sheriff  has  a  writ  in  his  office,  though  he  issue  no  warrant  on  it,  if  he 
•afterwards  get  possession  by  any  other  means,  professedly,  perhaps,  under  another 
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writ,  he  must  be  taken  to  hold  the  goods  under  the  foniier."  In  all  these  cases,  tliere 
was  an  actual  seizure  under  one  writ  or  the  otlier  ;  and  tliough  in  tlie  last  case,  Gibbs, 
C.  J.  uses  a  very  general  expression,  that  if  tlie  writ  be  in  the  ofSce,  and  the  sheriff  get 
possession  of  the  goods  by  any  otlier  means,  tliat  must  be  taken  to  be  in  his  character 
of  sheriff,  and  not,  as  in  tlie  present  case,  under  a  claim,  which,  by  your  Lordships' 
question,  I  take  to  be  wholly  unconnected  [481]  with  any  legal  process  ;  this  case  falls 
within  what  is  my  opinion,  that  the  rule  should  be  confined  tO'  cases  where  botli  the 
authorities  are  under  the  process  of  the  Courts  or  a  distress. 

For  the  reasons  before  given,  I  am  of  opinion,  tliat  whether  tlie  goods  were  taken 
in  execution  under  the  writ,  was  a  matter  of  fact  to  be  inquired  of  by  the  jury,  and 
the  evidence  which  your  Lordships  have  mentioned,  was  admissible  in  support  of  the 
negative  of  the  issue. 

Mr.  Baron  Bayley  :  The  preliminai-}'  facts  u[)on  which  the  question  from  your 
Lordships  to  His  Majesty's  Judges  is  founded  are  these:  An  action  of  trespass  being 
brought  against  a  sheriff  and  another  person,  for  entering  plaintiff's  house,  and  seiz- 
ing and  taking  away  his  goods  on  divers  days  and  times,  the  sheriff  pleaded  a  justi- 
fication under  a  writ  of  fi.  fa.,  issued  against  the  goods  of  A.  B.,  at  tlie  suit  of  the 
other  defendant,  aven-ing  that  the  goods  of  A.  B.  were  in  the  house,  and  that  he 
entered  the  house  to  seize,  and  did  seize  and  sell  them  under  the  writ.  The  other  de- 
fendant pleaded  the  same  plea.,  with  the  .addition  of  the  judgment  recovered  by  himself 
against  A.  B.  The  plaintiff"  replied,  admitting  the  judgment  and  the  writ,  and 
travei-sing  tlie  residue  of  the  cause  ;  and  also  added  a  new  assignment  at  other  times. 
on  otlier  occasions,  and  also  alleging  excess.  At  the  trial,  it  appeared  that  the  sheriff" 
had  made  a  wai-rant  to  his  officers,  who'  entered  tlie  house,  and  continued  therein 
until  all  the  goods  were  removed,  which  occupied  three  or  four  days,  and  that  the 
sheriff  was  indemnified  by  the  other  defendant. 

Upon  tills  statement,  the  question  your  Lordships  have  proposed  is  this:  was  it. 
competent  by  law,  upon  these  pleadings,  for  the  plaintiff  to  show  at  the  trial,  in  main- 
tenance of  his  action,  that  the  acts  of  the  defendant  [482]  were  not  really  done  under, 
or  in  execution  of  the  writ,  but  for  another  purpose,  under  another  claim  ;  and  that 
the  writ,  and  proceedings  under  it,  were  a  mere  colour  and  contrivance  to  get.  posses- 
sion of  the  goods?     And  I  am  of  opinion  that  it  was. 

There  are  tliree  modes  in  which  a  plea,  of  justificatioii  can  be  answered  :  first,  by 
confessing  the  material  facts  it  sta.tes,  and  by  the  introduction  of  additional  facts, 
avoiding  the  effect  the  facts  stated  in  the  plea  would  otherwise  have :  secondly,  by 
traversing  all  or  some  of  tlie  material  facts  the  plea,  contains  ;  thirdly,  by  new  assign- 
ment. In  the  statement  to  which  our  attention  is  directed,  the  plaintiff  has  traversed 
and  new  assigned;  and  if  the  evidence  offered  was  calculated  to  support  eitliei-  the 
travei-se  or  the  new  assignment,  it  was  competent  in  the  plaintiff  tO'  give  it.  If  it, 
that  is,  the  evidence  offered,  is  to  be  considered  as  confessing  all  the  material  facts 
stated  in  the  plea,  and  introducing  new  facts  in  answer  to  the  justification  that  plea 
would  othern'ise  afford,  it  certainly  ought  not  to  have  been  admitted  upon  the 
traverse.  We  must  see,  therefore,  what  are  the  material  facts  stated  in  the  justifica- 
tion ;  what,  in  the  language  of  the  traverse,  is  "  the  cause  "  alleged  by  the  defendants 
for  the  trespasses  they  profess  to  justify.  The  trespasses  the  defendants  profess  to 
justify  are,  the  entry  into  the  house,  and  the  seizing  of  the  goods;  and  the  grounds 
upon  which  the  sheriff  professes  to  justify  them  is,  th.at  he  had  a  writ,  commanding 
him  to  cause  to  be  made  of  the  goods  and  chattels  of  A.  B.  a  certain  sum  of  money, 
that  there  were  goods  of  A.  B.  in  plaintiff's  house,  and  thereupon  defendant,  under 
and  by  virtue  of  the  writ,  entered  the  liouse  to  seize  them,  and  did  seize  and  sell  them. 
Tlie  other  defendant  states  that  he  had  a  judgment,  upon  which  that  writ  of  fi.  fa. 
was  founded. 

Now,  what  are  the  material  facts  alleged  in  these  [483]  justifications?  Has  the 
sheriff  stated  enough  when  he  stated  the  writ,  and  that  there  were  goods  in  the  house 
liable  to  be  seized  under  it ;  or  has  the  other  defendant  stated  enough  when  he  has 
added  his  judgment?  Is  it  not  essential  that  tliey  should  go  farther,  and  state  in  fact 
that  they  did  seize  under  it?  Is  there  any  instance  in  which  such  statement  is 
omitted  ?  Supposing  nothing  stated  but  the  judgment  and  writ,  and  the  fact  that  the 
goods  were  in  the  house,  would  it  not  have  been  an  unanswerable  objection  that  you 
have  stated  grounds  which  would  have  justified  you,  had  you  acted  on  these  grounds : 
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but  you  do  not  all^e  that  you  did  att  upon  theui.  Suppose  the  plea  had  omitted  the 
■virtute  cujus,  and  had  stated  only  that  defendants  afterwards,  and  while  the  judg- 
ment and  writ  were  in  force,  had  seized  the  goods,  would  not  your  plea  have  been  open 
to  a  special  demurrer,  on  the  ground  that  it  did  not  state  that  tliey  seized  under  or  by 
virtue  of  the  writ?  Is  it  a  consequence  that  because  I  have  a  judgment  and  writ 
against  a  man,  under  which  I  might  seize  his  goods,  I  really  make  the  seizure  under 
such  judgment  and  writ?  I  ma}'  have  a  conditional  bill  of  sale  from  him  of  those 
very  goods,  and  may  seize  under  that  bill  of  sale ;  I  may  be  consignee  of  the  goods 
from  him,  and  may  take  under  bills  of  lading  he  has  sent  me.  The  fact,  then,  that 
the  defendant  inigid  have  seized,  and  would  have  been  warranted  in  seizing  under  a 
judgment  and  execution,  does  not  exempt  him  from  the  obligation  upon  a  justifica^ 
tio'n,  to  state  that  he  did  so  ;  and,  if  so,  the  fact  of  having  so  seized  is  an  essential  part 
of  tile  cause  stated  in  his  plea,  and  is  liable  to  be  put  in  issue,  either  by  a  general  or 
by  a  special  traverse.  If  the  writ  had  been  a  capias  ad  respondendum,  or  other 
mesne  process,  and  the  sheriff  had  justified  under  it,  or  it  was  returned,  he  must  not 
only  have  stated  that  he  seized  [484]  under  and  by  virtue  of  it,  but  he  must  also  have 
stated  that  he  returned  it;  Freeman  v.  Blewitt  (1  Ld.  Raym.  632).  And  why? 
Because  the  process  will  not  justify  him  ;  he  shall  not  be^  protected  by  it  unless  he 
sliows  that  he  paid  a  due  and  full  obedience  in  acting  under  it ;  Salk.  409.  So'  in 
Middleton  v.  Price  (1  Wils.  17),  where  an  officer  justifies  under  process  he  ought  to 
return,  he  must  show  he  has  done  all  it  was  his  duty  to  do;  and  if  he  must  show  it, 
is  it  not  a  traversable  allegation? 

It  is  said,  however,  that  to  include  a  virtute  cujus  in  a  traverse  is  unwarrantable, 
and  that  the  better  opinion  is,  it  cannot  be  done.     Where  a  virtute  cujus  is  a  mere 
inference  of  law,   drawn    from   premises   previously   stated,   I    agree   it   cannot  be 
traversed  :  but  where  it  is  not  a  legal  result,  but  a  mere  question  of  fact,  I  believe  all 
the  authorities  are,  that  it  may  be  traversed.     If,  for  instance,  you  allege  that  A. 
was  in  custody  of  tlie  sheriff,  at  the  suit  of  B.,  and  that  C,  who  had  a  judgment 
against  him,  delivered  a  capias  ad  satisfaciendum  against  him  to  the  sheriff,  whereby 
he  became,  and  was  in  custody  of  the  said  sheriff',  at  the  suit  of  C,  a  traverse,  that  he 
thereby  became  in  custody  at  the  suit  of  C.  would  be  clearly  bad,  because  tlie  law  says, 
in  such  case,  he  does  become  in  the  sheriff's  custody,   at  the  suit  of  C.  ;  and  the 
traverse,  therefore,  would  be  the  traverse  of  a  mere  matter  of  law.     So,  wherever  a 
virtute  cujus  introduces  a  consequence  of  law  only,  from  matters  of  fact  previously 
stated,  the  consequence  of  law  cannot  be  traversed,  but  the  matter  of  fact  must  be 
the  object  of  the  answer.     But  where  a.  virtute  cujus  introduces  matter  of  fact,  it 
may  be,  and  continually  is,  included  in  a  traverse.     It  was  done  in  Foster  v.  Jackson 
(Hob.  52) ;  the  point  traversed  was,  whetlier  the  sheriff  took  J.  S.,  [485]  and  had  him 
in  custody,  by  virtue  of  a  capias  ad  satisfa-ciendum.     In  Bennett  v.  Filki.ns  (1  Saund. 
20)  where  the  point  upon  the  pleadings  was,  whether  defendant,  when  he  gave  a  bail- 
bond  was  in  custody  under  a  warrant  upon  a  writ  returnable  on  a  Friday,  which 
was  before  the  bail-bond  was  given,  or  upon  a  writ  returnable  on  a  Saturday,  the 
day  the  bail-bond  was  given,  the  point  traversed  was,  whether  he  was  in  custody  by 
virtue  of  the  warrant  on  the  Saturday  writ.     And  in  Beale  v.  Simpson  (1  Ld.  Raym. 
408),  the  question  being,  under  which  of  the  two  writs  of  habeas  corpus  one  B.  had 
been  taken  out  of  the  defendant's  custody,  the  traverse  was,  that  B.  was  taken  out  of 
defendant's  custody  by  virtue  of  the  former  of  the  two  writs,  and  this  traverse  was 
lield  to  be  veil  taken  by  Powell,  Nevill,  and  Blencow,  Js.,  against  Treby,  C.  J.     So 
much  stress,  however,  has  been  laid  upon  the  opinion  of  Lord  Chief  Justice  Treby, 
that  I  think  it  right  to  show  that  iti  does  not  militate  against  the  opinion  I  am 
humbly  submitting  to  this  House.     Whoever  will  carefully  attend  to  the  opinions  he 
delivered,  wiU  find  that  he  does  not  put  tlie  case  wholly  upon  the  ground  that  every 
travei-se,  including  a  virtute  cujus,  is  bad  ;  for  he  admits  tlie  traverse  in  that  case 
would  have  been  good  after  verdict,  and  his  objection  rested,  in  part  at  least,  upon 
the  intricacy  of  that  traverse,  and  the  multiplicity  of  matter,  tliat  is,  of  fact  and  of 
law,  which  it  contained  ;  and  he  laid  considerable  stress  upon  the  manner  in  which 
the  case  came  before  the  Court,  viz.  upon  special  demurrer.     The  undue  reliance,  too, 
he  places  upon  Greene  v.  Jones  (1  Saund.  208),  seems  to  me  to  diminish  the  weight  of 
his  authority,  for  he  considers  that  that  was  a  judgment  in  point,  whereas  tJiere  was 
no  traverse  there,  only  a  dictum  from  Saunders,  who  was  of  counsel  for  the  plaintiff. 
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That  dictum  was,  [486]  "  that  defendant  had  only  shown  that  a  bill  of  Middlesex  had 
been  sued  out,  per  quod  the  sheriff  made  his  warrant,  so  he  has  not  allejred  any  tliin<4 
traversable,  except  the  pei-  quod,  which  is  not  traversable.''  The  cases  therefore,  of 
liea/e  v.  Simpson  [1  Ld.  Rajnii.  408],  and  Greene  v.  Jones  [1  Wms.  Saund.  295  n; 
S.C.  Keble,  607],  appear  to  me  to  furnish  no  reasonable  grounds  for  saying  tliat  the 
including  tlie  virtute  ciijus  in  the  traverse  mentioned  in  your  Lordshij)s'  question, 
affetts  the  validity  of  that  traverse,  or  prevents  it  from  including  the  (juestion, 
whetlier  the  sheriff  seized  hy  virtue  of  the  irrit. 

Two  cases,  however,  were  mentioned  at  your  Lordshijis'  bar,  which  I  think  we  are 
called  upon  to  notice,  viz.  ;  Groenvelt  v.  Bnruell  (1  Ld.  Raym.  457),  and  Crouther  v. 
Rawshotfom  (7  T.  R.  654).  In  Groenvelt  v.  Bunrell,  the  defendants  justified  an 
arrest  under  a  sentence  and  warrant ;  the  warrant  directed  the  officer  to  take  tlie 
plaintiff'  and  deliver  him  to  tlie  keeper  of  the  gaol  of  Newg.ite;  and  the  plea  alleged, 
that  the  officer  did  take  him,  by  virtue  of  the  warrant,  and  deliver  him,  with  the 
warrant,  to  the  keeper  of  Newgate,  tJiere  to  be  detained,  etc.  The  replication  was, 
that  the  defendants  took  liim  of  their  own  wrong,  and  not  by  virtue  of  the  warrant. 
The  replication,  therefore,  admitted,  that  tlie  warrant  had  issued,  that  it  was  in  the 
hands  of  the  officer,  and  that  what  it  required,  viz.  that  the  plaintiff'  should  be  de- 
livered to  the  keeper  of  Newgate,  had  been  eff'ected  under  it.  The  defendants  de- 
murred, and  the  traverse  was  held  bad  :  First,  because  had  the  plaintiff'  been  arrested 
by  the  officer  under  any  other  warrant,  he  ought  to  have  shown  it  specially  ;  and, 
secondly,  because  thougli  he  had  been  arrested  under  any  other  warrant,  he  would  in 
/nw  have  been  arrested  under  every  warrant  the  party  making  the  arrest  held  at.  the 
time;  and  consequently  was,  in  jjoint  [487]  of  law,  arrested  under  the  warrant 
stated  in  the  plea..  That  traverse,  therefore,  would  have  refei-red  to  the  jury  wliat 
upon  the  pleadings  was  a  mere  question  of  law,  and  was,  therefore,  U2:)on  the  distinc- 
tion I  have  made  clearly  bad.  In  Crowther  v.  Ramsbottom  [7  T.  R.  654],  tlie  de^ 
fendant  justified  seizing  the  cattle  under  a  warrant  upon  a  justicies  to  compel  an 
appearance  in  replevin,  and  alleged  that,  the  plaintiff'  having  appeared,  the  cattle 
were  returned.  The  plaintiff  admitted  the  justicies,  but  traversed  the  residue  of  the 
cause.  It  appeared  in  evidence  that  when  the  defendant  seized,  /le  had  his  warrant 
with  him,  and  showed  it,  and  that  he  returned  the  cattle  when  an  appearance  was 
entered  ;  but  there  being  proof  tliat  he  said,  at  the  time  he  seized,  he  was  seizing  for 
a  debt,  it  was  left  to  the  jury  to  say  whether  the  defendant  entered  for  the  mere 
purpose  of  compelling  an  appearance,  or  whether  for  the  purpose  of  compelling  the 
plaintiff  to  pay  the  debt,  and  the  jury  found  for  the  plaintiff.  Now  it  was  clear,  that 
the  defendant  entered  U7ider  the  uarrant :  he  had  it  with  him  and  produced  it.  and 
the  object  the  warrant  was  to  answer,  viz.  to  compel  an  appearance,  was  answered. 
If  he  had  any  ulterior  purposes,  viz.  tliat  of  compelling  payment  of  a  debt,  the 
pleadings  were  not  calculated  to  raise  that  question.  The  only  issue  was,  whether 
the  residue  of  tlie  cause  stated  in  his  plea,  that  is,  having  the  warrant,  and  entering 
under  it  were  proved.  The  verdict,  therefore,  was  clearly  wrong ;  and  the  Court 
could  not  do  otherwise  than  grant  a  new  trial.  But  it  is  upon  some  expressions  that 
fell  from  the  Court  that  stress  is  particularly  laid  in  that  case  ;  and  in  that  case  Lord 
Kenyon  says,  "  I  never  understood  tliat  a  man  was  obliged  to  justify  a  distress  for 
the  cause  he  happened  to  assign  at  the  time  it  was  made;  if  he  liad  a  legal  justifica- 
tion for  what  he  did,  it  is  suffi-[488]-cient ;  a  man  may  distrain  for  rent,  and  avow 
for  lieriot  service.  Here  it  appears  defendants  were  justified,  under  the  process  of 
the  county  court,  in  entering  upon  the  plaintiff,  and  taking  his  goods  in  order  to 
compel  an  appearance,  and  therefore  the  question,  whether  they  entered  for  that  or 
some  other  cause,  ought  not  to.  have  been  left  to  the  jury  ;  the  verdict  therefore  jiro- 
ceeded  on  a  mistake  of  the  law."  Lawrence,  .J.,  the  only  other  Judge  who  spoke,  refer- 
ring to  Groen  uelt  v.  Burwell,  as  in  point,  observed,  "that  the  Judge  in  the  case  in  ques- 
tion had  left  to  the  jury  what  in  Groenvelt  v.  Burwell  was  stated  to  be  immaterial.  For 
it  was  not  material  to  inquire  what  they  said  when  tliey  entered  and  seized,  but  only 
whether  tlie}'  had  in  fact  a  legal  warrant  to  justify  them.''  Now,  all  expressions  are 
to  be  considered  in  conjunction  with  the  facts  of  the  case  in  which  they  are  used, 
and  in  Crowther  v.  Rani.shottom  there  was  no  doubt,  not  only  that  the  defendants  had 
the  warrant  under  the  justicies  at  the  time  they  seized,  Viut  that  they  seized  under  it, 
and  enforced  the  obedien.ce  that  writ  required;  at  least  there  was  nothing  to  show 

999 


I  CLARK  &  FINNELLY.  LUCAS  r.   NOCKELLS  [1833] 

they  had  repudiated  the  ripht  to  refer  to  that  warrant,  as  tlie  right  on  which  they 
acted.  The  expressions,  then,  of  Lord  Ken^-on  and  Mr.  Justice  Lawrence,  taken  in 
conjunction  with  the  facts  of  that  case,  jro  no  further  than  this,  that  whoever  seize*- 
auother's  goods,  and  has  a  right  by  wan-ant,  which  it  is  bis  duty  to  execute,  so  to 
seize  them,  and  applies  that  seizure  to  the  purposes  that  warrant  directs,  is  not  pre- 
cluded by  anything  he  says  at  the  time  of  the  seizure,  from  so  applying  them.  But 
that  does  not  bear,  as  it  seems  to  me,  upon  a.  case  where  an  officer  does  not  apply  the 
seizure  to  the  purposes  of  his  warrant,  but  leaves  those  purposes  wholly  unsatisfied. 
Upon  this  ground,  therefore,  tliat  in  [489]  Groenvelt  v.  Biinrell,  and  Croirther  v. 
Ramshdttom,  the  warrant  was  ultimately  pursued,  and  the  thing  it  commanded  was 
enforced,  which  was  not  tlie  case  here,  it  seems  to  me  that  those  cases  fomi  no  ground 
for  impeaching  the  opinion  that  I  am  humbly  submitting  to  the  House.  My  opinion 
therefore  is,  that  upon  the  traverse  absque  residiw  causae,  it  was  competent  tO'  the 
plaintiff  to  show  that  the  acts  of  the  defendant  were  not  really  done  under  or  in 
execution,  of  the  writ,  but  for  another  purpose,  under  another  claim,  and  that  the 
writ  and  the  proceedings  under  it  were  a.  mere  colour  and  contrivance  to  get  posses- 
sion of  the  goods  ;  and  that  what  the  writ  requii-ed,  viz.  to  cause  the  debt  for  which 
the  judgment  was  obtained  to  be  made,  was  never  effected  or  attempted:  and  tliis 
being  my  opinion,  it  is  unnecessary  to  say  anything  upon  the  new  assignment.  I 
will  only  observe,  that  unless  tlie  plaintifT  proves  more  trespa-sses  tlian  the  plea,  if 
unanswered,  nec^essarily  covers,  he  cannot  both  reply  to  the  plea  and  new  assign  :  he 
may  do  either,  not  both. 

Lord  Wynford  (June  25) :  Your  Lordships  must  feel  grateful  to  the  Judges  for  the 
trouble  they  have  taken  to  examine  into  this  intricate  case.     It  is,  liowever,  only 
intricate  or  difficult  on  the  point  with  respect  to  the  pleadings  :  for  with  regard  to 
the  justice  of  the  case,  it  is  impossible  that  any  man  who  has  filled  the  office  of  Judge, 
I  had  almost  said,  that  any  man  whatever,  could  for  a  moment  doubt.     I  hope  that 
after  a  short  time  your  Lordships  will  not  be  troubled  with  more  of  these  questions 
upon  pleading:  I  hope  that  the  bill  now  passing  through  tlie  Legislature  will  be 
adopted,  and  that  the  Judges  will  be  enabled  to  prevent  in  future  the  justice  of 
tlie  case  from  being  defeated  by  any  accidental  error  of  forni  in  the  pleadings.     If 
3-our  Lordships  [490]  were  to  reverse  this  judgment,  justice  would  be  defeated  by 
formal  objections,  arising  on  the  pleadings,  and  every  one  must  lament  such  a  result. 
One  of  the  learned  Judges  has  said,  that  he  could  not  refer  to  the  statements  in  the 
bill  of  exceptions.     That  is  true;  questions  are  put  by  your  Lordships  upon  the 
law  of  the  case,  and  the  learned  Judge  has  truly  stated  that  he  could  not  say  whether 
the  plaintiff  would  be  injured  or  not,  for  the  Judges  are  not  supposed  to  he  informed 
of  the  particular  facts  of  the  case  on  which  their  opinions  in  point  of  law  are  re- 
quired by  this  House.     Your  Lordships  are  under  no  such  restriction  :  you  may  look 
at  the  bill  of  exceptions,  and  there  you   will  see  enough  to  convince  you  that  the 
plaintiff  in  the  Court  below  would  be  grievously  injured  if  he  was  not  held  entitled 
to  recover.     One  of  the  learned  Judges  has  spoken  of  the  judgment  of  a  late  Chief 
Justice  in  the  Court  below.     My  Lords,  I  am  that  late  Chief  Justice  ;  I  have  already 
delivered  a  judgment  in  this  case ;  and  I  now  state,  that  if  the  opinions  of  a  majority 
of  the  Judges  were  against  me  at  this  moment,  I  should  do  what  on  other  occasions 
I  have  done,  I  should  advise  your  Lordships  to  act  on  the  opinion  of  the  majority  of 
the  Judges  and  against  mine.     There  would  be  no  certainty  in  law  if  that  course  was 
not  pursued.     But  I  am  happy  to  say,  that  a  majority  of  the  Judges  concurred  with 
the  opinion  I  have  formed  five  yeai-s  since  in  the  Court  below.     I  am  sorry  that  the 
case  has  been  so  long  pending,  and  I  hope  that  tliat  evil  will  soon  be  remedied.     The 
case  has  been  decided  in  the  Court  of  Exchequei-  Chamber  by  eight  Judges ;  only  one 
of  that  eight  now  remains  to  assist  your  Lordships  ;  all  the  rest  have  either  retired 
from  the  Bench  or  gone  to  receive  the  reward  of  their  virtuous  and  useful  lives.     The 
case  was  in  the-first  instance  tried  tefore  Lord  Tenterden,  and  his  [491]  judgment  has 
been  confirmed  by  eight  Judges  in  the  Exchequer  Chamber.     Four  out  of  the  five  now 
consulted  by  your  Lordships  are  of  the  same  opinion,  and  but  for  the  opposing 
opinion  of  "one  learned  Judge,  the  judgment  of  thirteen  Judges  would  have  been 
unanimous.     For  that  one  learned  Judge  I  have  the  greatest  possible  respect,  so  much 
so    indeed,   that   if  this   was   a    question   upon   the   merits   or   justice  of  the  case, 
and  that  that  learned  Judge  differed  as  he  now  does  from  the  rest  of  his  brethren, 
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I  should  not  make  the  recommendation  wliich  I  am  alxmt  to  make  to  your  Lordships. 
His  Lordship  liere  stated  the  farts  of  the  case,  and  tlien  said;  In  my  opinion  there 
has  been  a  dislionest  and  fraudulent  attempt  ori  the  ])art  of  the  defendants  to  possess 
themselves  of  these  goods,  and  this  attemjit  lias  besides  becrn  accompanied  by  an 
abuse  of  the  process  of  a  court  of  justice.  If  the  goods  were  properly  seized,  it  was 
the  duty  of  the  sheriff  to  sell  them,  and  with  the  money  thus  raised  to  pa)'  the  sum 
for  which  the  levy  was  ordered.  Instead  of  that,  Hopley  and  Lingham,  who  were  the 
real  parties  (for  the  sheriff  acted  in  ignorance  of  the  facts  and  under  the  direction 
of  these  persons)  conducted  themselves  as  if  they  were  the  proprietors  of  the  goods, 
and  one  of  them  swore  that  he  was  the  importer.  That  is  not  dealing  with  the  goods 
as  the  law  would  have  dealt  with  them,  and  it  is  clear  throiighout  that  the  only  object 
in  making  use  of  the  process  of  the  law  on  this  occasion,  has  been,  tO'  enable  the  de- 
fendants to  cheat  the  plaintiff'.  It  is  not  possible  that  any  man  can  doubt  what  is  the 
justice  of  the  case.  The  plaintiff'  then  is  entitled  to  a  verdict  if  there  is  no  rule  of 
law  against  him,  and  this  brings  me  to  consider  the  legal  difficulties  of  the  case. 
This  is  an  action  of  trespass,  in  which  the  plaintiff'  states  that  the  defendants  entered 
his  ship  and  unlawfully  took  his  goods.  [492]  The  defendants  admit  that  they  have 
taken  the  goods,  but  they  say  that  it  was  under  an  execution  against  a  person  of  the 
name  of  Thornton,  to  whom  the  goods  belonged.  But  Thornton  had  a.ssigned  his 
possessory  right  in  these  goods  to  the  defendants,  in  consideration  of  the  defendants 
paying  freight  for  them;  they,  however,  think  proper  to  treat  them  as  the  goods  if 
Thornton,  and  they  go  on  to  allege,  as  a  justification  of  the  trespass,  these  important 
facts:  [The  noble  Lord  here  stated  the  allegations  of  the  return  of  the  writ,  the 
seizure,  and  sale  of  the  goods,  etc.]  The  plaintiff  states,  in  reply,  that  the  defendants 
committed  the  trespass  in  the  introductoiy  part  of  the  plea  mentioned,  without  the 
cause  alleged,  etc.  The  fact  is,  that  the  defendants  sold  the  goods  on  their  own 
jicco'int,  and  the  sheriff  received  instructions  from  them,  that  if  the  goods  did  not 
fetch  a  certain  sum,  persons  whom  they  mentioned  were  to  bid  for  and  buy  them  in. 
Tiie  chirf  difficulty  here  is,  whether  the  virtute  cujiis  is  traversable.  That  question 
has  been  w-eU  explained  in  the  cases  cited.  If  the  virtute  ciijas  raises  a.  mere  inference 
of  law,  it  is  not  traversable.  That  is  a  rule  of  good  sense.  But  if  under  this  form  of 
words  a  question  of  fact  is  raised,  that  question  can  only  be  tried  by  those  who,  by 
the  Constitution,  are  judges  of  the  fact — by  a  Jury.  The  defendants  say,  that  they 
were  entitled  to  take  these  goods  under  the  writ,  and  that  all  they  did  was  done 
under  the  writ.  It  is  true  that  they  entered  the  ship  by  virtue  of  the  writ,  but  they 
did  not  do  all  the  other  things  by  the  same  authority.  The  learned  Judge  to  whom 
I  have  before  referred  has  said,  that  what  was  done  afterwa.rds  is  not  now  in  ques- 
tion upon  these  pleadings.  I  confess,  my  Lords,  that  I  have  my  doubts  upon  that 
point.  The  sheriff  had  not  done  his  duty  when  he  had  merely  seized  the  goods. 
His  duty  required  him  to  sell  [493]  them  and  to  deliver  over  the  money  to  the  party  at 
whose  suit  the  writ  issued.  It  was  necessary  for  him,  if  he  justified  under  the  writ, 
to  show  that  he  had  not  partly,  but  wholly,  done  his  duty  under  that  writ.  The 
defendants  have  themselves  put  the  plea,  raising  that  question  of  fact  upon  the 
record,  and  they  have  no^  right  to  object  to  the  (<ther  party  showing  whether  that  jilea 
is  true  or  not.  The  cases  in  12  Modern  and  in  the  Term  Reports  warrant  this  doc- 
trine. I  fully  subscribe  to  those  cases.  If  a.  man  has  a  writ  which  affords  him  a 
complete  justification  for  all  that  has  been  done,  though  he  has  not  donei  it  with  the 
view  of  obeying  the  exigency  of  the  writ,  yet  having  tliat  authority,  his  justification 
is  made  out.  Suppose  one  man  knew  tliat  another  had  conmiitted  felony,  and  should, 
for  private  reasons,  indict  that  other  ;  though  his  motives  in  doing  so  might  be  most 
malicious,  he  would  be  justified  if  he  proceeded  exactly  according  to  the  forms  of 
law.  In  all  the  cases  where  tlie  writ  which  the  party  has  had,  has  been  a  justification 
for  all  that  he  has  done,  he  has  followed  it  exactly.  If  therefore,  the  sheriff  was 
completely  justified  by  the  writ  in  all  that  he  has  done  in  this  case,  I  should,  though 
I  might  lament  it,  advise  your  Lordships  to  set  aside  tlie  judgment.  But  he  is  not 
so  justified.  The  writ  told  him  to  enter  and  sell.  Did  he?  No,  he  seized  the  goods 
and  handed  them  over  to  the  party  at  whose  suit  the  writ  issued.  Taking,  as  I  do, 
this  view  of  the  case,  it  would  be  a  waste  of  your  Lordships'  time  for  me  to  go  further 
in  criticising  all  the  cases  that  have  been  quoted.  If  your  Lordships  concur  with  me, 
you  will  affirm  the  judgment  of  the  Court  below. 
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The  next  question  is,  whether  your  Lordships  will  add  anything  on  the  subject  of 
costs.  If  it  were  possible  that  you  could  approve  of  the  conduct  of  the  parties  iu 
[494]  swearing  tliat  this  was  their  property,  when  they  had  seized  it  as  the  property 
of  another  ;  if  it  were  possible  that  you  could  approve  of  any  merchants  attempting 
to  get  property  by  cheating  others  (I  can  use  no  softer  term)  out  of  goods,  which, 
though  they  might  be  of  trifling  value  in  New  South  Wales,  were  not  so  in  England  ; 
[  say,  if  it  were  possible  that  any  noble  Lord  could  approve  of  such  conduct,  I  should 
say  nothing  about  the  costs.  But  I  know  that  none  of  your  Lordships  can  do  so. 
The  country  is  indebted  for  the  state  in  which  its  commerce  is,  to  the  confidence  re- 
)iosed  in  the  integrity  of  British  merchants.  That  commerce  would  be  no  longer  what 
it  is,  if  that  confidence  were  impaired.  I  submit  that  it  is  fit,  therefore,  that  in  all  the 
cases  in  which  conduct  appears  to  have  been  observed  that  is  likely  to  have  the  effect 
of  making  men  withdraw  that  confidence,  your  Lordships  should  mark  your  disappro- 
bation of  it.  I  say  again,  that  if  my  learned  brother  Parke  doubted  upon  the  justice 
of  the  case  instead  of  merely  doubting  upon  the  law,  I  should  not  ask  your  Lordships 
to  do  what  I  now  propose.  But  he  does  not ;  and  standing,  therefore,  as  I  do,  upon 
the  authority  of  Lord  Tenterden,  one  of  tlie  most  learned  Judges  that  ever  sat  in  a 
court  of  justice,  and  one  whose  love  of  strict  and  impartial  justice  was  combined 
witli  a  temper  in  its  administration  that  no  man  ever  exceeded  ;  I  say,  standing  upon 
his  authority  and  on  that  of  seven  of  the  Judges  of  the  Court  of  Exchequer  Chamber, 
and  of  four  of  those  who  have  now  delivered  their  opinions  to  your  Lordships,  I 
think  I  may  safely  recommend  you  to  affirm  tliis  judgment,  with  £200  costs. 

Judgment  affirmed  accordingly. 


[495]  APPEAL 

From  the  Court  of  Chancery. 

WILLIAM  mCOh,— Appellant;    Sir  ROBEliT  WILLIAMS  VAUGHAN.  Bart.  „na 

others, — Respondents. 

[Mews' Dig.  V.  510;  vi.  811;vii.  264 ;  S.C.  7  Bli.  N.S.  395  ;  2  Dow  and  Q.  420;  5  Bli. 
N.S.  505;  and  see  1  CL  and  F.  49;  6  Bli.  N.S.  104.  See  notes  to  Nicol  v. 
Vaughan,  1  CI.  and  F.  49.  See  also  Uuguenin  v.  Baseley,  1800  ;  14  Ves.  273  ;  1 
Wh.  and  T.L.C.  7th  ed.  247,  and  notes  thereto  ;  and  Rhodes  v.  De  Beauvoir,  6 
Bli.  N.S.  195.] 

In  a  suit  for  administration  of  assets  of  obligors  in  a  common  money  bond,  the 
Master,  under  an  order  of  reference  made  by  consent,  enabling  him  to  inquire 
into  the  consideration  and  all  the  circumstances  relative  to  the  bond,  re- 
ported that  it  was  a  voluntary  bond,  given  as  a  bounty  to  the  obligee.  The 
representatives  of  the  obligors,  and  tlie  obligee,  took  exceptions  to  the  report; 
the  former  alleging  that  it  was  a  bond  of  indemnity,  the  obligee  claiming  it 
partly  for  money  advanced,  and  partly  for  services  performed.  The  Court 
loelow  refused  leave  to  withdraw  the  obligee's  exceptions,  and  directed  issues  to 
try  whether  the  bond  was  given  for  money  and  services,  or  as  a  gift,  or  for 
indemnity.  This  House  on  appeal  reversed  that  order,  and  remitted  the  case 
to  the  Court  below  to  decide  these  questions  on  the  evidence  before  it.  The 
Court  below  decided  accordingly  upon  a  new  hearing,  and  declared  the  bond  to 
be  partly  for  counter-security,  partly  as  gift  for  services.  This  House,  upon 
appeal,  reversed  that  decision  also,  and  ordered  the  Master's  report  to  be 
confirmed.  The  Court  below  subsequently,  upon  the  hearing  of  counter- 
petitions,  one  presented  by  the  representative  of  the  obligee,  praying  pay- 
ment of  the  bond  and  interest,  the  other  by  the  representative  of  the  obligors, 
praying  for  leave  to  institute  a  new  suit  to  impeach  the  bond,  on  the  ground 
that  a  gift  from  a  principal  to  an  agent  was  invalid  in  equity,  decreed  for  such 
suit,  and  granted  an  injunction  against  any  proceedings  on  the  bond  in  the 
mean  time.     This  House,  upon  appeal,  reversed  that  decree,  holding  that,  as 
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the  respondent  omitted  to  take  advantage  of  any  of  tlie  opportunities  of 
raising  tiiat  objection  to  the  bond  in  tlio  preceding  inquiries,  it  was  not  now 
competent  for  him  to  harass  the  other  party  by  a  new  suit,  in  which  no  new 
evidence  could  be  produced. 

This  is  the  tliird  appeal  to  this  House  between  the  same  parties,  from  several 
successive  decrees  of  the  Master  of  the  Rolls,  respecting  the  consideration  of  a  [496] 
bond,  bearing  date  the  15th  day  of  July  1815,  in  which  Lady  Essex  Ker  and  Lady 
Mary  Ker  became  jointly  and  severally  bound  to  Mr.  George  Nicol,  of  Pall  Mall, 
bookseller,  in  the  penal  sum  of  £24,000  conditioned  for  securing  the  payment  of 
£12,000,  with  lawful  interest.  The  Appellant  is  the  son  and  legal  personal  repre- 
sentative of  the  obligee,  who  died  in  the  early  part  of  these  proceedings.  The  Re- 
spondent, Sir  R.  W.  Vaughan,  is  the  surviving  trustee  and  executor  of  the  will  of 
Lady  Essex  Ker,  who  on  the  death  of  Lady  Mary  her  sister,  intestate,  in  1818,  was 
left  her  heiress-at-law  and  s^le  next  of  kin,  and' also,  by  obtaining  letters  of  adminis- 
tration of  her  estate  and  effects,  became  her  legal  personal  representative,  and  died 
in  1819.  Of  the  other  Respondents,  some  are  the  coheirs  at  law  of  Lady  Essex  Ker, 
some  her  legatees  or  their  representatives,  and  all  are  p.arties  to  suits  instituted  in 
the  Court  of  Chancery  in  England,  for  the  purpose  of  establishing  her  will  and  the 
respective  claims  of  the  parties  to  the  real  and  personal  property  left  by  the  Ladies 
Ker.  There  were  also  suits  instituted  between  some  of  tlie  parties  in  the  Courts  in 
Scotland,  and  in  one  of  them  Mr.  Nicol  obtained  a  decree  on  his  bond,  and  a  sum 
of  money  sufficient  to  answer  the  same  was  deposited  in  the  Royal  Bank  of  Scotland. 
The  proceedings  in  those  suits,  and  the  circumstances  relating  to  the  bond,  are  stated 
in  the  report  of  the  first  appeal  (2  Dow  and  Clark,  420),  together  with  the  judgment 
of  this  House,  by  which  so  much  nf  an  order  of  the  Master  of  the  Rolls,  as  directed 
issues  to  be  tried  to  ascertain  the  nature  of  tlie  consideration  of  the  said  bond,  was 
reversed,  with  directions  to  remit  the  matter  to  his  Honor  to  deal  with  it  upon  the 
evidence  before  him,  instead  of  sending  it  to  a  jury  (2  Dow.  and  Clark,  428,  429). 

[497]  In  pursuance  of  tliose  directions,  the  matter  was  again  brought  before  the 
Master  of  the  R  >lls,  and  his  Honor,  by  an  order  bearing  date  the  2d  of  December 
1831,  declared  that  the  bond  was  intended,  to  the  extent  of  £10,000.  as  a.  counter- 
security  to  Mr.  Nicol,  in  respect  of  his  joining  tlie  i^adies  Ker,  as  a  surety  in  a  bond  to 
Messrs.  Coutts  and  Co.,  their  bankers,  for  £10,000  ;  and  that  to  the  extent  of  £2000 
it  was  intended  as  a  voluntary  gift  or  bounty  to  Mr.  Nicol. 

That  decision  became  the  subject  of  anotlier  appeal  to  this  House  (Vide  supra 
[1  CI.  and  F.],  p.  49),  whicli  was  heard  in  .July  1832,  when  their  Lordships  were 
pleased  to  adjudge,  amongst  other  things,  that  so  much  of  his  Honor's  order  then 
appealed  from,  as  declared  the  bond  fur  £12,000  to  have  been  intended,  to  the 
extent  of  £10,000,  as  a  counter-security  to  Mr.  Nicol  for  his  joint  engagement  with 
the  Ladies  Ker  to  the  Messrs.  Coutts,  be  reversed  ;  and  that  the  Master's  report  of  the 
date  of  the  21st  March  1828,  by  which  he  had  found  that  the  bond  was  not  a  bond  of 
indemnity,  but  a  voluntary  bond,  given  to  Mr.  Nicol  as  a  bounty,  be  absolutely 
confirmed.* 


*  The  Master,  in  that  report,  after  setting  forth  the  titles  of  the  causes,  and  two 
successive  orders  of  reference  to  him — by  the  latter  of  which  he  was  to  be  at  liberty 
to  inquire  into  the  consideration  and  all  the  circumstances  relating  to  the  bond,  and 
the  plaintiff.  Sir  R.  W.  Vaughan,  was  to  be  held  at  liberty  to  examine  Georo-e  Nicol 
upon  interrogatories,  and  botli  of  them  were  to  be  at  liberty  to  examine  any  of  the 
other  parties  in  these  causes,  or  witnesses,  if  necessary,  relative  to  the  said  bond,  and 
the  said  George  Nicol  was  to  be  at  liberty  to  exhibit  interrogatories  for  his  own  ex- 
amination,— proceeds  to  the  following  effect:  "  I  have  been  attended  by  the  respective 
solicitors  for  all  parties,  and  the  said  George  Nicul  hath  laid  before  me  an  answer  and 
examination  to  interrogatories,  allowed  by  me,  exhibited  by  the  said  plaintiff,  whereby 
he  states  that  tlie  exhibit  B.  (being  the  bond  in  question)  was  prepared  immediately, 
or  very  shortly,  before  the  day  on  which  it  bears  date,  by  Messrs.  Blagrave  and  Walter. 
solicitors,  who  were  the  solicitors  of  the  examinant,  and  that  the  examinant  em- 
ployed the  said  Messrs.  Blagrave  and  Walter  to  prepare  the  same,  and  he  is  not  aware 
that  such  solicitors  had  ever  been  employed  by  Lady  Alarv  Ker  and  Lady  Essex  Ker. 
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[498]  The  Appellant,  and  the  Respondent,  Sir  R.  W.  Vaughan,  subsequently- 
presented  counter-petitions  to  the  Master  of  the  Rolls,  respectively  entitled  in  the 
[499]  causes  pending  in  the  Court  of  Chancery  between  the  Respondents.  The 
Appellant's  petition  prayed,  that  it  miglit  be  referred  to  the  Master  to  compute  what 
was  [500]  due  for  interest  on  the  bund,  and  that  the  same,  together  with  the  prin- 
cipal sum  of  £12,000  secured  by  it,  might  be  paid  to  him  by  the  said  Respondent, 
or  that  [501]  the  Appellant  might  be  declared  entitled  to  receive  the  same  out  of 
monies  set  apart  by  order  of  tJie  Court  of  Session  in  Scotland,  in  the  suit  instituted 
there,  to  [502]  cover  the  amount  due  for  principal,  interest  and  costs  of  the  said 

and  he  believes  that  they  never  had  been  employed  by  the  said  ladies,  or  either  of 
tliem.    And  tlie  exaniinant  states,  that  he  had  for  a.  long  period,  coiuiuencing  from  the 
death  of  John,  late  Duke  of  Roxburgh,  the  brother  of  the  said  ladies,  in  the  year 
1804,  up  to  the  date  of  the  said  bond,  incurred  much  trouble  and  loss  of  time  and 
considerable  expense  in  tlie  service  and  affairs  of  the  said  ladies,  at  their  request  and 
with  tlieir  approbation,  and  had  advanced  and  paid  out  of  his  own  money  various 
large  sums  of  money  from  time  to  time  to  them,  or  for  their  use,  and  with  their  know- 
ledge, which  had  never  been  repaid  ;  and  that  no  account  was  rendered  by  him  to  the 
said  ladies  of  such  expenses  and  suuis;  and  with  regard  to  some  of  his  advances  in 
money,  memorandums  or  vouchers  were  taken  by  him  at  the  time,  but  he  kept  no 
regular  accounts  with  the  said  ladies  at  any  time,  and  at  the  period  of  the  execution 
of  the  said  bond  the  whole  of  the  memorandums  and  vouchers  which  he  held  for 
advances  of  money  to  the  said  ladies,  were  cancelled  and  destroyed  in  their  presence, 
and  no  memorandum  or  voucher  of  any  payment  has  been  preserved  by  him  ;  and 
the  said  examinant  states  that  the  said  ladies  intended  by  the  said  bond  to  remunerate 
the  examinant  for  his  said  services,  expenses,  payments  and  advances,  and  to  satisfy 
the  debt  of  gratitude  which  they  conceived  them  to  have  incurred  to  the  examinant, 
as  well  as  the  desire  which  they  entertained  of  manifesting  their  friendship  towards 
him.     And  the  examinant  states,  that  the  consideration  given  by  him  for  the  said 
bond,  consisted  of  such  payments  and  advances  of  money  and  services,  so  far  as  such 
payments  and  advances  of  money  and  services  amount  in  law  to  a  consideration. 
And  he  believes  that  the  said  bond  was  given  to  him  for  such  reasons,  and  no  other ; 
and  that  the  same  was,  so  far  as  appears  from  wliat  he  has  herein  deposed,  given 
to  the  examinant  as  a  voluntary  bond,  and  so  far  as  appears  from  what  he  has  herein 
deposed,  given  to  him  in  satisfaction  of  such  existing  debt  as  aforesaid.     And  the 
examinant  states,  that  previous  to  the  preparation  of  the  said  bond,  the  same  was 
frequently  mentioned  in  conversation  between  the  examinant  and  the  Ladies  Mary 
and  Essex  Ker,  and  that  both  the  sa.id  ladies  repeatedly  desired  and  requested  the 
examinant  to  get  the  said  bond  prepared,  and  that  Lady  Mary  Ker,  in  the  jiresence 
of  Lady  Essex  Ker  and  of  the  examinant,  proposed  and  fixed  tlie  sum,  viz.  £12,000, 
for  which  the  said  bonds  should  be  given,  and  that  such  sum  was  approved  by  Lady 
Essex  Ker.       And  the  examinant  states,  that  tlie  obligations,  both'  pecuniary  and 
otherwise,  under  which  the  said  ladies  lay  to  the  examinant,  and  their  friendship, 
and  the   friendship   of  tlie  said  late  Duke  of  Roxburgh   for  the  examinant,   were 
frequently  mentioned  in  several  conversations  as  the  motives  and  reasons  for  their 
•'iving  the  said  bond.     And  that  such  convei-sations  did  not,  to  the  recollection  of 
the  examinant,  pass  in  the  presence  of  any  person  other  than  the  examinant  and 
the  said  two  ladies,  and  he  says  he  cannot  more  fully  state  the  particulars  of  such 
conversations  or  when  the  same  passed,  and  that,  in  fact,  at  the  date  of  the  said 
bond,  money  to  a  considerable  amount,  though  far  short  of  £12,000,  was  due  from 
the  said  ladies  to  the  examinant;  for  from  tlie  death  of  the  late  Duke  of  Roxburgh 
to  the  time  of  the  execution  of  the  said  bond,  when  the  said  ladies  were  in  want 
of  money,  they  applied  personally,  or  sent  to  the  examinant  for  the  same,  and  he  has 
from  time  to  time  advanced  what  was  needed  by  them,   and  such  advances  were 
sometimes  made  to  the  said  ladies,  or  one  of  tliem,  personally,  and  sometimes  to 
other  persons  whose  names  the  examinant  cannot  remember,  on  their  behalf;  and 
he  states  that  he  does  not  remember  to  which  of  the  said  ladies  any  of  such  advances 
was  actually  made,  but  the  examinant  always  considered  that  his  transactions  with 
them  regarded  them  both  equally,     -^nd  the  examinant  states,  that  on  several  occa^ 
sions  he   did   receive   from  the   said   ladies,   or   one  of  them,   memorandums   and 
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bond.  The  Respondent's  petition  prayed,  that  he  might  l>e  authorized  to  institute  a 
suit  in  tlie  [503]  Court  of  Chancery,  for  the  purpose  of  impeaching  the  validity  of 
the  bond,  so  in  effect  declared  by  this  House  to  be  a  gift  without  consideration  ;  (upon 
the  ground,  [504]  that  if  a  gift,  its  validity  was  questionable,  on  the  principles  of 
Courts  of  Equity,  applicable  to  parties  standing  in  the  relation  of  principal  and 
agent) ;  and  that  the  sum  set  apart  by  the  Court  of  Session  be  secured  to  abide  the 
event  of  the  proposed  suit ;  or,  as  an  alternative,  that  the  Appellant  might  be  restrained 
by  a  perpetual  injunction  from  taking  out  execution  on  the  bond,  or  putting  the 
same  in  suit. 


vouchers  in  writing  for  payments  and  advances  made  to  them ;  and  that  from  time 
to  time  he  received  monies  from  them,  or  on  their  account,  which  were  partly  re^ 
tained  or  applied  by  him  towards  repayment  of  what  had  so  become  due  to  him,  but 
unquestionably  not  so  as  ever  to  e.xtinguish  the  debt  due  to  the  examinant,  although 
the  account  between  them,  if  attempted  to  be  taken,  must  have  been  involved  in  great 
difficulty  and  obscurity.  And  the  examinant  says  he  is  wholly  unable  to  state 
what  was  the  sum  due  to  him  from  the  said  ladies  at  the  date  of  the  bond,  or  state 
further  than  he  has  herein  stated  the  particulars  of  such  debt,  or  when  advanced,  or  to 
whom  or  on  what  account,  or  in  whose  presence  each  such  sum  had  been  paid  ;  and 
he  says,  that  for  payments  made  to  other  persons,  he  frequently  took  receipts,  not 
however,  that  he  is  aware,  expressing  that  the  same  payments  had  been  made  by  him 
out  of  his  own  money.  And  the  said  examinant  states,  that  he  has  in  his  possession 
various  receipts  for  money  paid  on  account  of  tlie  said  ladies,  but  he  is  unable  U: 
distinguish  which  of  such  receipts  are  for  sums  in  which  the  said  ladies  stood  indebted 
to  him  at  the  date  of  the  said  bond.  And  he  had  frequently,  as  he  believes,  though, 
he  dees  not  remember  the  particulars,  made  applications  to  the  said  ladies  for  money, 
in  consequence  of  the  advances  which  he  had  made  for  them,  but,  except  as  by  the 
r\aiuiuation  and  by  letters  appears,  he  is  wholly  incapable  to  set  forth  what  claim  or 
deniand,  in  respect  of  such  debt  as  aforesaid,  he  had  ever  made  against  the  said 
ladies,  or  either  of  them ;  and  he  says,  that  he  from  time  to  time  stated  to  the  said 
ladies  that  he  had  demands  upon  them  in  respect  of  loans  and  advances  of  money,  but 
not  in  respect  of  his  services  to  them.  And  he  states  that  he  had  performed  such 
services  from  motives  of  friendship  and  regard,  and  never  in  any  manner  made 
any  charge  for  such  services  and  never  expressed  to  either  of  them  any  'xpectatii)n 
that  they  were  to  pay  him  for  such  services.  And  the  examinant  states  that  the  said 
ladies  did  frequently  previous  to  the  preparation  of  the  bond,  speak  to  the  examinant, 
(but  not  in  the  presence  of  any  other  person  that  he  remembers),  on  the  subject  of 
there  being  money,  on  account  of  the  advances  and  payments  aforesaid,  due  from 
them  to  him,  and  they  did  express  their  sense  of  the  obligation  they  were  under  to 
thi!  examinant,  as  well  for  the  said  advances  of  money,  as  for  the  services  he  iii).d  ren- 
dered them,  and  expressed  a  desire  to  remunerate  him.  And  the  examinant  rtates 
that  he  was  in  the  habit  of  acting  as  agent  for  tlie  said  ladies,  so  far  as  transacting 
various  matters  of  business  for  them  from  friendship  and  at  their  request,  and 
giatuitously,  and  not  as  manager  for  them;  and  he  saith  that  he  was  in  the  habit 
of  receiving  as  well  as  paying  monies  on  their  account,  and  that  all  the  sums  bor- 
rowed for  their  use  for  many  j-ears  passed  through  his  hands  ;  and  he  states  that  the 
reason  why  no  account  was  made  out  or  delivered  or  required,  was,  as  he  believes, 
that  the  said  ladies  were  satisfied  they  were  indebted  to  the  examinant,  but  by  no 
means  intended  to  limit  the  amount  of  their  bond  by  the  amount  of  such  debt,  the 
existence  of  which  constituted  but  one  of  the  reasons  for  giving  the  said  bond  ;  and 
he  is  whiilly  unable  to  set  forth  how  much  was  considered  as  a  gift  and  how  much 
as  the  satisfaction  of  a  debt,  because  the  proportions  were  not  ascertained  ;  and  the 
examinant  says  that  the  said  bond  was  at  first  proposed  by  the  said  ladies,  or  one  of 
them,  to  be  given  for  the  sum  of  £10,000,  and  that  the  examinant  offered  no  objection 
thereto;  and  that  Lady  Mary  Ker,  not  on  the  basis  of  any  calculation,  but  of  her  free 
will,  insisted  that  it  should  be  for  £12,000,  which  was  consented  to  by  Lady  Essex 
Ker.  And  the  examinant  says  that  no  person  except  the  examinant  was  consulted  by 
the  said  ladies,  to  the  best  of  his  belief,  respecting  the  said  bond,  previously  to  the 
execution  thereof ;  and  the  reason  was,  that  they  had  no  solicitor  whom  they  consulted 
about  any  of  their  afi'airs,  except  tliat  they  sometimes  consulted  Daniel  Moore,  esq. 
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Both  these  petitions  were  brought  on  for  hearing  before  the  Master  of  the  Rolls 
(see  Ear/  of  Winc/iehea  v.  Garretty,  1  Mylne  and  ixeen,  253) ;  and  his  Honor,  by  an 
order  made  on  tlie  14th  of  February  1833,  directed  that  tlie  Respondent,  Sir  R.  W. 
Vaughan,  should  be  at  liberty  to  institute  a  suit  in  the  Court  of  Chancery  for  the  pur- 
pose of  questioning  the  validity  of  the  bond,  taking  it  to  be  a  bond  intended  as  a 
bounty  or  gift  tO'  Mr.  G.  Nicol,  in  pursuance  of  the  judgment  of  the  House  of  Lords ; 
and  that  the  Appellant,  as  the  administrator  of  the  obligee,  should  be  restrained  by 
injunction  from  receiving,  out  of  tlie  sum  set  apart  by  the  Court  of  Session,  the 
amount  claimed  to  be  due  on  the  said  bond. 

Against  this  order  the  Appellant  now  appealed  to  this  House. 

about  some  matters  relating  to  their  brother's  will,  and  being  of  very  retired  habits, 
they  seldom  saw  any  person  out  of  their  own  family  e.xcept  the  examinaut.     And  the 
examinant  says  that  he  never  advised  them  to  consult  their  solicitors  (not  under- 
standing them  to  have  any)  or  any  other  person  with  respect  to  the  said  bond,  and 
that  the  propriety  of  taking  any  such  steps  never  occurred  to  his  mind,  and  if  it  had 
he  should  have  had  no  objection  whatever  so  to  do.     And  the  examinant  says,  that 
sonietiuie  before  the  bond  was  signed,  the  said  ladies,  or  one  of  them,  in  urging  him 
to  accept  said  bond,  stated  it  would  be  paid  at  some  time;  and  he  says  that  there  was 
no  arrangement  or  agreement,  nor  understanding  between  the  said  ladies,  or  either  of 
them,  and  the  examinant,  that  he  should  not  call  for  the  principal  upon  the  said 
bond,  or  the  interest  thereof,  during  their  lives ;  but  the  examinant  spontaneously 
mentioned  to  them,  on  the  occasion  of  tlieir  executing  the  bond,  that  he  should  not  ask 
them  to  pay  any  interest  during  their  lives ;  and  the  examinaut  says,  that  inde- 
pendently of  the  said  promise,  the  nature  of  the  friendship  between  him  and  the  said 
ladies,    precluded,   as   he   believes,   the  thought  of   tlieir   being   personally   sued   or 
arrested  by  the  examinant,  or  being  called  upon  for  the  payment  of  the  principal  and 
interest  of  the  said  bond,  before  the  means  of  such  payment  should  come  to  tliem. 
And  the  examinant  says,  that  he  does  not  recollect  that  he  ever  explained  to  them,  or 
eitlier  of  them,  the  efi'ect  of  the  said  bond,  or  tliat  they  might  be  sued  and  arrested  upon 
it;  but  that  unquestinnably  they  understooa  the  nature  and  effect  of  it,  and  they 
needed  no  explanation  tliereof ;  and  he  says  that  the  said  ladies,  or  either  of  them, 
to  the  best  of  the  examinant's  remembrance  and  belief,  never  said  or  expressed  any- 
thing relative  to  the  said  bond  after  tlie  sauje  had  been  given,  except  tliat  they  did 
botli,  as  he  recollects,  express  themselves  happy  and  relieved  of  having,  so  far  as  lay 
in  their  j^ower,  rewarded  his  lung  and  faithful  services,  or  to  that  eii'ect.     And  the 
examinant  says,  that  the  only  reason,  as  lie  believes,  of  the  same  bond  being  dated  and 
executed  on  the  same  day  with  the  bond  to  Mr.  Coutts  for  £10,000  in  the  said  in- 
terrogatories mentioned,  was  that  the  said  ladies  did  not  easily  bring  themselves 
to  do  any  matters  of  business,  and  therefore  it  was  deemed  expedient  to  have  both 
bonds  settled  at  the  same  time.     And  the  examinant  says,  that  he  was  present  at  the 
execution  of  the  bond,  in  which  he  is  the  obligee,  and  that  the  same  was  executed  on 
the  day  of  the  date  thereof,  at  the  house  of  Lady  Essex  Ker,  and  that  tlie  parties 
present  were  the  said  Ladies  Mary  and  Essex  Ker,  and  the  examinant,  and  William 
i3utler,  the  attesting  witness  to  the  execution  of  the  said  bond,  who  was  at  that  time 
in  the  service  of  Lady  Essex  Ker,  and  is  since  dead  ;  and  the  examinant  says  he  be- 
lieves that  there  were  other  persons  residing  with  the  said  ladies  in  the  capacity  of 
servants,  at  the  time  when  the  said  bond  was  executed  ;  and  he  believes  that  no  person 
was  residing  with  the  said  ladies  of  a  higher  station  than  that  of  a  menial  servant, 
or  in  whom  they  placed  any  confidence,  or  were  in  the  habit  of  imparting  their  affairs 
to.     And  the  examinant  says  tiiat  it  was  not  the  object,  nor  a  part  of  the  object,  of 
the  said  ladies  in  giving  him  the  bond,  to  indemnify  him  against  the  payment  of  the 
'^ond  to  the  said  Mr.  Coutts,  in  which  the  examinant  had  joined  with  tliem  as  a  surety, 
•  ,i-  against  any  sums  wliich  the  examinant  might  thereafter  advance  for  their  use. 
And  the  examinant  says,  that  he  had  no  indeumity  against  his  liability  upon  the 
said  bond  ;  and  he  says  that  being  aware  that  the  said  ladies  were  entitled  to  a  large 
property,  although  not  of  considerable  immediate  income,  he  did  not  conceive  ha 
stood  in  need  of  any  such  indemnity.     And  he  says  that  out  of  the  sum  of  £10,000 
which  was  secured  by  the  said  bond  to  Mr.  Coutts,  the  prior  bonds,  in  which  the 
examinant   had   been    surety    for   the   said   ladies,    were   discharged,    and   tliat   the 
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[505]  Sir  Edward  Sugden  iuid  Mr.  Tiuiiey,  for  the  Appellant :  This  is  the  second 
time  we  liave  to  complain  that  tlie  Master  of  the  Rolls  did  nothing  in  this  matter  but 
direct  new  litigation.  There  is  not  an  instance  known  of  three  successive  appeals  to 
this  House  on  tlie  same  point.  Your  Lordsliips  have  already  reversed  two  former 
orders  of  his  Honor.  Tlie  tendency,  if  not  tlie  direct  effect  of  this  third  order  now 
appealed  from,  is  to  impugn  the  ordei-s  of  reversal,  and  is  a.  departure  from  all  Uie 
former  [iroceediugs  relating  to  tiie  bund.  One  ground  alleged  for  instituting  a,  new 
suit,  after  tlie  adjudication  of  your  Tjordships,  which  ought  to  be  final  and  conclusive, 
is,  that  until  the  bond  was  by  your  Lordshi])s'  judgment  established  not  to  be  a.  Ixmd 
of  indemnity,  but  a.  voluntary  bond,  the  Rcsjiondents  had  not  an  opportunity  ol 
discuseiug  its  validity  as  a  gift.  But  they  had  the  opportunity  and  power  to  enter 
into  a  full  e.vamination  of  that  question  before  the  Master.  They  did  not  choose  to 
do  so ;  if  tiiey  did,  we  had  a.  full  defencu  on  that  point. 

Under  the  order  of  the  Court  of  Cliancery  of  tlie  28th  of  April  1827,  the  Master 
was  at  liberty  to  inquire  into  the  consideration  of  tlie  bond  and  into  all  the  circum- 
stances relating  to  it;  yet  by  the  rejiort  made  in  pursuance  of  that  order,  and  tearing 
date  tJie  21st  March  1828,  tlie  Master  did  not  find,  nor  did  any  of  the  parties  then 
suggest,  that  the  validity  of  the  bond  was  questionable  on  the  ground  which  is  now 
for  the  first  time  alleged.  The  direct  and  express  object  of  that  order  of  further 
reference  was  to  enable  the  Court  to  decide  the  question  in  dispute  respecting  the 
consideration  of  the  bond,  witJiout  the  exjiense  and  delay  of  a  new  suit  in  equity. 
Under  the  fii-st  order  of  reference,  Mr.  Nicol,  allowing,  at  tlie  request  of  the  Respon- 
dents, a  stop  to  be  put  to  his  proceedings  on  [506]  the  bond  in  the  Scotch  Coiirta, 
brought  his  charge  in  respect  of  it  before  the  Master  in  Chancery.  The  solicitors 
for  tlie  Respondents  then  raised  the  question  of  the  consideration  of  the  bond, 
alleging  tliat  it  was  a  bond  of  indemnity  to  cover  Mr.  Nicol's  engagement  to  Messrs. 
Coutts  and  Co.  on  behalf  of  tlie  obligors;  that  was  the  only  objection  tJien  made  by 
tliem.  The  Master  not  feeling  himself  authorized  tO'  inquire  into  the  consideration, 
the  second  order  of  reference  was  moved  for  by  the  Respondent,  and  Mr.  Nicol  coii- 

examinant  was  not,  to  the  best  of  his  recollection  and  belief,  at  that  time  liable  for 
the  said  ladies  on  any  other  accounts,  and  accordingly  he  says  that  the  amount  of  his 
liability  for  the  said  ladies  at  the  time  when  the  bond  for  £12,000  was  given,  was  the 
sum  of  £10,000  secured  by  Mr.  Coutts'  said  bond  of  even  date  therewith.  And  tlie 
said  examinant  says  that  he  kept  the  said  bond  for  £12,000  in  his  own  custody  from 
the  time  when  the  same  was  placed  in  his  hands  till  on  or  about  the  20th  of  December 
1819,  when  he  lodged  it  with  the  house  of  Coutts  and  Co.  as  a  security  for  the  sum 
of  £3000  then  advanced  and  lent  to  him  by  Mr.  Coutts;  that  beyond  all  doubt  the 
said  ladies  understood  by  the  effect  of  the  said  arrangement  they  were  to  pay  both 
sums,  and  he  knows  that  such  was  their  understanding,  because  tlie  bond  for  £10,000 
was  given  by  them  for  money  advanced  for  them,  and  the  examinant  joining  therein 
■was  considered  as  a  matter  of  form,  and  for  Jir.  Coutts'  satisfaction  :  but  the  bond 
for  £12,000  was  given  by  them  upon  their  own  proposal  to  secure  to  the  examinant 
the  sum  of  £12,000  and  interest,  for  the  examinant's  own  use  and  benefit  -.is 
aforesaid." 

After  setting  forth  the  further  exa.mination  of  Mr.  Nicol,  and  several  letters  from 
him  to  the  Ladies  Ker,  put  in  by  the  respondent,  tO'  show  Mr.  Nicol  was  not  in  a 
condition  to  advance  any  money  of  his  own  at  any  time,  and  in  two  of  which,  of 
dates  prior  to  the  date  of  the  bond,  Mr.  Nicol  writes,  that  "  he  dai-e  not  look  near 
Mr.  Coutts,"  and  that,  "  he  had  for  several  months  studiously  avoided  him,  for  not 
iiaviug  followed  his  advice  in  taking  a  counter-security,"  the  Master  concludes  thus: 
"  And  I  find  that  the  said  Lady  Essex  Ker,  by  her  last  will  and  testament,  bearing 
date  the  last  day  of  September  1819,  gave  and  bequeathed  to  tlie  said  Cieorge  Nicol 
the  sum  of  £2000  in  the  following  words:  '  To  my  friend  George  Nicol.  for  his  ser- 
vices, I  leave  £2000.'  And  upon  consideration  of  the  said  examiua+i'in,  the  said 
letters,  and  the  several  circumstances  hereinbefore  stated,  I  am  of  opinion  that  tha 
said  bond  under  the  hand  and  seals  of  the  Right  lion.  Lady  Essex  and  Lady  Mary 
Ker,  was  not  a  bond  of  indemnity,  but  was  a  voluntary  bond  given  to  the  said  George 
Nicol  as  a  bounty  by  the  said  Ladies  Essex  and  Mary  Ker,  without  any  consideration 
havinf  been  paid  or  given  by  the  said  George  Nicol  for  the  same." 
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sented,  and  the  order  was  accordingly  uiade,  and  tlxe  Master  was  thereby  directed 
"  to  inquire  into  the  consideration  and  all  the  circumstances  relative  tO'  the  bond." 
Can  it  be  now  therefore  alleged  that  the  Respondent  had  not  had  an  opportunity  of 
(luestioning  the  bond  as  a  gift?  The  order  of  his  Honor,  directing  issues  to  a  jury, 
was  reversed  by  your  Lordsliips'  House  upon  grounds  which  are  tqually  applicable 
to  the  question  before  you  now,  namely,  because  it  w-as  a  departure  from  the  consent 
order  of  reference,  and  because  there  was  no  person  in  existence  who  could  give 
additional  evidence  respecting  tlie  bond.  This  last  order  of  his  Honor  is  open  to 
the  same  objections,  and  cannot  be  right  unless  your  Lordships  were  wrong  in 
reversing  tJie  first  order. 

Mr.  Nicol  did  not,  it  is  true,  produce  any  settlement  of  accounts  when  he  accepted 
the  bond.  The  Ladies  Ker  most  probably  might  not  have  wished  it.  They  would 
not  look  intO'  such  accounts :  tliey  had  too  much  reliance  on  Mr.  Nicol  to  examine 
accounts  with  him.  In  his  examination  Mr.  Nicol  was  drawn  aside  from  the  point 
now  raised,  by  tlie  Respondent's  insisting  that  the  bond  was  for  indemnity,  and 
making  no  other  objection  to.  it.  There  cannot  be  any  question  now  that  the  bond 
was  not  for  indemnity,  for  the  Master  by  his  repoit  found  tliat  it  [507]  was  not  a  bond 
for  indemnity  but  a  voluntaiy  bond;  and  your  Lordships,  by  the  judgment  of  this 
House  in  the  second  appeal,  ordered  that  report  tO'  be  absolutely  confirmed.  Tlie 
objection  now  made  to  the  bond  is,  that  taking  it  to  be  voluntary  it  is  impeachable  in 
equity,  on  account  of  the  relation  in  which  Mr.  G.  Nicol  stood  to  the  Ladies  Ker. 
But  the  Respondent  having  all  along  in  the  whole  course  of  the  various  proceedings 
relied  upon  the  other  single  objection,  ought  not  now  tO'  be  allowed  to  shift  his  course. 
We  confidently  submit  that  where,  as  in  tlie  present  case,  a  party  relies  upon  two 
distinct  defences,  and  all  tlie  facts  necessary  to  raise  and  to^  enable  the  Court  to 
determine  both  grounds  of  defence  are  before  it,  such  party  cannot  be  admitted  first 
tO'  abandon  one  of  his  defences,  and  cari-y  his  opponent  tliiough  a  long  and  expensive 
course  of  litigation  confined  to  the  other,  and  when  his  case  fails  him  upon  the  ground 
he  has  selected,  to  re-assume  the  defence  he  had  abandoned,  and  commence  in  effect  an 
entirely  new  course  of  litigation. 

The  Respondents,  alleging  that  the  Master's  report  does  not  exactly  accord  with 
Mr.  Nicol's  account  of  the  consideration  for  the  bond,  say,  your  Lordships  did  not 
give  credit  to  Mr.  Nicol's  examination,  because  your  Lordships  confirmed  the  Master's 
report.  The  inference  they  draw  does  not  necessarily  follow.  There  is  no  doubt  of 
advances  of  money  being  made  by  Mr.  Nicol  on  behalf  of  the  Ladies  Ker.  Mr.  Nicol 
swore  the  bond  was  given  for  money  advanced,  and  for  services  performed  by  him  as 
a  friend.  The  Master  said  that  they  were  not  such  sei-vices  as  make  a  consideration 
for  tlie  bond.  But  may  they  not  entitle  him  tO'  a  gift?  Mr.  Nicol,  they  say,  could 
not  a<;cept  a  gift.  What  prevented  Mr.  Nicol  from  taking  the  bond  as  a  gift?  [508] 
We  are  prepared  to  go  into  that  point,  if  your  Lordships  think  it  should  be  entered 
upon.  The  observations  of  Lord  Eldon  in  tlie  case  of  Uarrus  v.  Trtmenheere  (15  Ves. 
34.  39),  clearly  establish  the  validity  of  this  bond.  His  Lordship  in  that  case  said, 
■'  The  consideration  as  to  the  other  voluntai-y  leases  stands  upon  difi'erent  principles, 
as  they  are  pure  gift,"  etc.  "  I  cannot  find  any  decision  authorizing  me  tO'  say  that 
the  Defendant  should  not  have  taken  these  leases  as  of  the  pure  gift  of  his  employer." 
There  could  not  be  a,  stronger  case  than  that,  in  which  the  person  w'lio  took  the  leases 
was  a  steward,  bound  to  do  everything  for  his  employer.  Tliere  is  nothing  in  tlie 
cases  of  Huguenin  v.  Baieley  (14  Ves.  27.'^),  or  Griffiths  v.  Robins  (3  Madd.  191),  to 
affect  the  validity  of  this  bond. — [The  Lord  Chancellor  observed,  that  the  question 
now  was  not  whether  the  bond  was  valid  or  not,  but  whether  a  new  suit  should  be 
instituted  to  discuss  that  question.] — Supposing  even  that  the  Respondents  had  a  good 
case  against  the  validity  of  the  bond,  which  we  deny,  still  we  submit  to  your  Lordshios 
that  tlie  Master  of  tlie  Rolls  was  wrong  in  ordering  a  new  suit,  thereby  taking  this  cas3 
out  of  the  course  of  proceeding  already  adopted  as  the  fittest  for  its  adjudication.  It 
would,  indeed,  answer  the  purpose  of  the  Respondents  to  have  such  suit,  for  they 
would  then  exclude  the  evidence  of  Mr.  George  Nicol ;  for  he  is  dead,  and  his 
evidence  in  the  existing  proceedings  would  not  be  read  in  tlie  new  suit.  If  your 
Lordships  think  further  inquiry  necessary,  for  trying  this  point,  you  may  direct 
such  inquiry  to  l>e  made  upon  tlie  evidence  now  in  the  suit.  But  as  no  new  evidence 
can  be  brought,  there  is  no  reason  to  put  par-[509]-ties  to  the  costs  of  another  suit, 
in  which  there  cannot  be  a  better  investigation  than  has  already  been  had. 
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Mr.  I'fiiiberton  and  Mr.  Hope,  for  the  Respoiidfuts  : — The  first  question  for  your 
Lordships'  eousiderution  is,  wlietlier  you  will  set  aside  the  order  of  the  Court  below  : 
The  second  is,  whether  the  parties  ought  tO'  be  precluded  from  further  investigation 
into  the  transactions  relating  to  the  bond.  It  is  mistaking  the  principles  of  Courts 
of  Equity,  to  suppose  tliat  the  restriction  against  gifts  of  this  nature  is  confined  to 
attorneys  and  agents;  your  Lordships  will  find  that,  not  only  persons  in  the  relation 
of  attorney,  of  agent,  of  guardian,  trustee,  and  steward,  but  all  persons  in  a,  situa- 
tion that  gives  them  advantage  or  influence  over  a  part}',  cannot  take  a  gift  from 
him,  while  such  relation  between  them  continues;  I'rouf  v.  JJmdes  (Forres.  Ca.  Temp. 
Talbot,  111),  Welles  v.  MiddleUm  (1  Cox,  ir2-125).  Lord  Thurlow,  in  his  very 
elaborate  judgment  in  the  latter  case,  said,  "  It  has  been  argued  as  if  it  was 
necessary  to  establish  incompetency  in  this  man,  that  rendered  it  impossible  for  him 
to  convey;  but  this  is  not  so.  There  are  many  instances  where  this  Court  is 
obliged  to  act  for  the  preservation  of  mankind.  Tlio  presumptions  arising  must  be 
refuted  by  the  strongest  evidence.  What  is  the  case  of  expectant  children  anticipate 
ing  gifts  by  sales?  They  go  on  general  principles.  So  the  cases  of 
trustees,  and  guardians,  and  so  of  attorneys."  That  the  principle  ap- 
plied to  the  case  of  an  attorney,  is  applicable  to  any  other  party, 
placed  in  a  confidential  relation  giving  him  influence  over  the  person  who 
makes  the  gift,  is  also  clearly  laid  down  in  the  cases  of  Gibson  v.  Jeyes  (6  Ves.  266), 
and  Hatch  V.  Hatch  (9  Ves.  292).  In  the  former.  Lord  Eldon  said,  (p.  278),  [510] 
"  The  rule  is,  that  he  who  bargains  in  matter  of  advantage  with  a.  person  placing 
confidence  in  him,  is  bound  to  show  that  a  reasonable  use  has  been  made  of  that 
confidence  " — a  rule  applying  to  trustees,  attorneys,  or  any  one  else.  In  Hatch  v. 
Hatch  he  extended  the  rule  to  guardian  and  trustee,  saying  (p. 296),  "  This  case  proves 
the  wisdom  of  the  Court  in  saying  it  is  almost  impossible,  in  the  course  of  the 
connection  of  guardian  and  ward,  attorney  and  client,  trustee  and  cestui  que  trust, 
that  a  transaction  shall  stand  purporting  to  be  bounty  for  the  execution  of  ante- 
cedent duty." — "  And  recollecting  that,  in  discussing'  whether  it  is  an  act  ol  rational 
consideration,  an  act  of  pure  volition,  uninfluenced,  inquiry  is  so  easily  baffled  in 
a  Court  of  Justice,  that  instead  of  the  spontaneous  act  of  a  friend  uninfluenced,  it 
may  be  the  impulse  of  a  mind  misled  by  undue  kindness,  or  forced  by  oppression." — 
"  And,  therefore,  if  the  Court  will  not  watch  these  transactions,  wath  a  jealousy 
almost  invincible,  in  a  great  majority  of  cases  it  will  lend  its  assistance  to  fraud; 
where  the  connection  is  not  dissolved,  the  amount  not  settled,"  etc.  The  principles 
thus  laid  down  in  those  cases  were  acted  upon  in  the  subsequent  cases,  Huguetnn  v. 
Baseley  (14  Ves.  273),  Wund  v.  Duivnes  (18  Ves.  120),  Montesquieu  v.  Sandys  (lb. 
302),  and  Griffiths  v.  Robins  (3  Madd.  191),  and  is  not  departed  from  in  the  case 
of  Harris  v.  Tremenheere  (15  Ves.  34),  cited  for  the  Appellant,  or  in  the  later 
cases  of  Lord  Selsey  v.  Rhoades  (2  Sim.  and  S.  41),  or  Pratt  v.  Barker  (1  Sim.  1  ; 
and  4  Russ.  507).  The  rule  in  all  the  cases  is,  that  in  respect  to  contract  or  bargain, 
the  relation  must  be  dissolved,  and  the  parties  must  place  [511]  tliemselves  as 
it  were  at  arms'  length,  in  the  position  of  strangei-s  ;  and  in  respect  to  gift,  the  person 
conferring  it  must  know  what  he  is  doings  and  the  oft'ects  and  consequences  of  it.  It 
should  be  made  to  appear  to  your  Lordships,  that  the  obligors,  when  they  executed 
this  bond  to  Mr.  Nicol,  understood  the  obligation  in  all  its  bearings;  that  it  was 
for  services,  or  for  money,  or  as  a  gift,  and  tliat  they  could  be  arrested  on  it ;  that, 
in  short,  they  knew  all  the  consequences  of  what  they  were  doing.  Mr.  Nicol  himself, 
in  his  examination,  says,  that  he  did  not  explain  to  them  that  they  might  be  sued 
or  arrested  on  the  bond  ;  that  the  nature  of  the  friendship  between  him  and  the 
ladies  precluded  the  thought  of  the  ladies  being  personally  sued  or  arrested  by 
him.  He  say  they  knew  the  nature  of  it,  and  needed  no  explanation.  He  did  not 
tell  them  he  had  accounts  against  them,  but  he  swears  he  had  memorandums  and 
vouchers  for  large  amounts  advanced  for  them  ;  but  that  all  these  were  destroyed 
at  the  time  of  executing  the  bond.  He  swears,  in  effect,  that  he  had  a  legal  demand 
on  them,  and  legal  evidence  to  support  it;  but  that  he  destroyed  the  evidence.  By 
his  own  account,  he  stood  in  the  relation  of  agent  and  guardian  to  the  ladies,  and  took 
from  them  a  bond  for  £12,000  for  his  own  benefit,  although  they  had  not  a  pound 
but  what  they  borrowed  for  their  immediate  necessities  ;  and  your  Lordships  are 
called  upon  to  afSrm  tliis  bond  as  a.  gift  to  him.  If  it  could  be  ascertained  that  Mr. 
Nicol  knew  what  he  was  swearing  to,  when  his  examination  was  taken,  he  being  tlien 
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on  his  death-bed,  it  would  not  be  difficult  to  say  that  this  was  a  case  of  actual 
fraud.  He  was  not  examined  sentence  by  sentence,  but  a  written  statement  being 
presented  to  him  in  his  last  moments,  he  put  his  name  to  it.  The  bond  was  prepared 
by  Messrs.  Blagrave  and  Wal-[512]-ter,  his  own  solicitors,  who  were  strangei-s  to  the 
obligors,  and  was  accepted  without  calling  on  the  solicitor  for  the  ladies,  who  then 
had  a  solicitor,  Mr.  Moore,  employed  by  tliem  upon  most  important  business.  Was  it 
not  the  duty  of  Mr.  Nicol  to  call  on  that  gentleman,  or  on  the  gentleman  who  drew 
the  bond  of  even  date  for  Messrs.  Coutts?  He  swears  he  did  not  explain  the  effect  of 
the  bond,  except  that  it  was  for  £12,000  with  interest,  as  they  directed,  and  the  friend- 
sjiip  between  them  precluded  a  thought  of  tlieir  being  sued  on  it.  But  though  Mr. 
Nicol  would  not  take  proceedings  against  tliem,  his  assignees  might  if  he  became 
bankrupt  or  insolvent.  Did  he  explain  that  to  them?  If  Mr.  Nicol  did  not  explain 
all  these  possible  effects  of  the  bond,  he  did  not  do  what  he  was  bound  to  do  before  he 
accepted  it;  and  your  Lordships  cannot  declare  this  to  be  a  valid  bond,  unless  you 
depart  from  all  tlie  former  decisions  of  the  Courts  of  Equity,  and  of  this  House, 
upon  like  instruments. 

The  letters  written  from  time  to  time  by  Mr.  Nicol  to  the  obligors,  during  the  two 
years  preceding  tlie  date  of  the  bond,  and  put  in  evidence  in  the  case,  will  show  how 
unlikely  it  was  that  money  advanced  formed  any  part  of  the  consideration,  or  that 
the  obligors  were  in  a  condition  to  make  sucli  a  gift.  In  one  he  says,  "  If  Mr.  Parkea 
will  call  on  me  with  his  bill  of  £279,  I  wiU  either  get  Coutts  to  accept  it,  or  accept  it 
myself ;  or  if  in  distress,  I  will  raise  tJie  money  for  him  ;  for  though  as  poor  as  a 
rat  myself,  my  credit  is  without  end.''  In  another  letter.  February  1813,  he  writes, 
"  I  had  a  long  interview  with  my  old  friend  '  Tommy  '  (Coutts),  and  was  graciously 
received,  considering  that  I  was  a  borrower;  and  as  soon  as  our  joint  bond  is  made 
for  £2000,  I  will  bring  it  to  you  for  execution.  I  shall  then  get  up  [513]  and 
cancel  our  notes  for  £1100,  the  money  you  have  overdrawn."  In  another,  dated 
in  March  1814,  he  writes  to  Lady  Essex  Ker,  "  As  my  friend  Mr.  Coutts  is  upwards 
of  fourscore,  and  I  can  have  no  dependence  on  his  junior  partnei-s,  who  would  cer- 
tainly lay  hold  of  me ;  tliey  have  already  sent  me  notice  that  tliey  are  so  much  in 
advance,  besides  what  I  have  given  them  security  for,  that  they  can  answer  no  more 
of  your  Ladyship's  drafts."  In  another,  dated  March  13th  of  the  same  year,  he 
writes,  "  Nay,  I  went  further,  and  became  security,  eitlier  by  signing  my  name,  or 
pledging  my  honour  for  a  great  deal  more  than  I  am  worth  in  the  world."  March 
16th  1814,  he  writes,  "  I  send  your  Ladyship  the  note  inclosed  for  £500,  which  I 
mentioned  in  my  letter,  for  your  signature  above  mine ;  and  this  I  believe  is  as 
far  as  the  house  will  go,  for  they  know  very  well  that  I  do  not  pretend  to  be  a  man  of 
property,  and  to  draw  down  upon  themselves  Scotch  law  suits  is  what  they  will  never 
agree  to."  In  another,  dated  August  22d  1814,  "  I  have  had  Captain  Garretty  with 
me,  with  your  Ladyship's  acceptance  for  £380,  to  get  discounted.  I  have  been  with 
a  friend  for  that  purpose,  but  unfortunately  he  is  not  in  cash  at  present,  and  I 
dare  not  look  near  Mr.  Coutts,  liaving  so  shamefully  set  his  advice  at  nought.  But 
I  will,  if  I  can,  endeavour  to  get  it  done  with  some  other  friend."  In  a  letter  to 
Lady  Mary  Ker,  dated  the  3d  of  Januaiy  1815,  he  says,  "  I  would  to  God  you  would 
inspire  Lady  E.  with  the  tliousandth  part  of  your  Ladyship's  discretion  and  delicacy, 
in  money  matters.  I  confess  I  was  shocked  at  tiie  indelicacy  of  leaving  me  in  the 
hands  of  the  Philistines,  whom  I  had  made  my  mortal  foes  by  my  zeal  and  exertions 
for  her  intere,st,  [514]  and  became  bound  for  her  in  sums  far  beyond  my  power  of 
paying,  when  simply  signing  her  name  would  have  obviated  all." 

Here  it  appears  a  little  extraordinary,  that  a  lady,  who  refuses  in  January  to 
relieve  him  from  a  security  by  merely  putting  her  hand  to  paper,  gives  him  a  bond 
for  £12,000  as  bounty  in  the  same  month.  In  a  letter  to  Lady  Essex  Ker,  on  the  28th 
January  1815,  Mr.  Nicol  writes,  "  I  have  not  seen  Mr.  Coutts  for  several  months, 
having  studiously  avoided  him,  because  I  had  not  followed  his  advice,  so  friendly 
to  all  parties,  in  taking  a  counter-security;  but  I  must  now  say,  that  I  had  so  near 
a  prospect  of  your  ladyship's  getting  possession,  that*  I  thought  it  became  un- 
necessary." In  another,  dated  April  lOtli  1816,  he  says,  ''  as  I  know  your  ladyship's 
demands  are  peremptory,  I  have  got  £1000  from  a  friend  for  a  few  days,  and 
passed  my  own  word,  which  is  always  my  bond,  to  return  it  before  the  week  is  out ; 
your  ladyship  will  be  so  good  as  send  a  line  by  the  bearer  that  you  have  received 
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the  money.  I  am  quite  mortified  at  tliis  business,  for  havinfj  seen  most  of  tho 
creditors,  I  had  convinced  thorn  tli.it  it  was  impossible  your  hidyship  could  |)ay  the 
principal  of  tlieir  debts  till  you  could  either  sell  or  raise  money  upon  mortgage,  but 
tliat  their  interest  should  be  regularly  paid  them  ;  this  seemed  toi  satisfy  them,  and 
how  they  have  changed  tlieir  minds  I  cannot  tell ;  but  I  am  apprehensive  that 
some  of  the  other  creditors,  finding  that  compulsion  has  been  successful,  will  pursue 
the  same  ciourse,  in  which  case  I  know  not  what  is  to  be  done."  In  another  letter 
to  her,  datod  November  13th  1816,  "  I  have  had  a  very  tlireatening  visit  from  Mr. 
Dobie's  partner,  witJi  a  demand  for  .£1000  ;  I  have  got  him  put  off  a  little  with  the 
old  story,  wliicii  I  confess  [515]  my  conscience  smites  me  for  so  often  asserting,  viz. 
that  your  ladyship's  debts  are  vei-y  safe,  and  will  eventu;illy  be  paid.  I  am  so  sensible 
of  the  contrary,  that  I  look  to  end  my  life  in  a.  priso^n  the  moment  anything  happens 
to  your  ladyship  or  Mr.  Coutts." 

How  can  it  be  said  on  tlie  part  of  the  Appellant,  that  this  bond  was  only  com- 
mensurate with  the  liberality  of  those  ladies,  when  it  thus  appears  that  at  the  very 
time  of  its  execution,  and  for  a  year  before  and  a  year  after,  they  were  obliged  to 
borrow  money,  and  were  so  much  in  debt  that  it  was  doubtful  whether  those  debts 
could  ever  be  paid?  The  question  now  is,  whether  there  is  not,  upon  these  facte  in 
evidence,  such  a.  case  made  out  as  to  require  a  further  investigation  of  iJie  bond,  and 
of  the  circumstances  under  which  it  was  given. 

But  it  is  contended  for  the  Appellant,  that  we  are  now  too  late;  that  we  are  pre- 
cluded from  further  investigation  by  our  own  conduct,  and  that  we  should  have 
argued  the  matter  before  the  Master,  under  the  order  of  reference.  Your  Lordships 
will  be  of  opinion,  on  looking  to  tlie  course  of  the  proceedings,  that  we  have  taken 
steps  as  soon  as  we  could  to  make  the  inquiry  which  we  ask.  Mr.  Nicol  said  before 
the  Master,  that  the  bond  was  given  him  for  monies  advanced  and  for  sei"vices 
performed,  not  for  indemnity  nor  as  a  voluntary  bond.  But  tiie  Master  found  that  it 
was  a.  voluntary  bond. — [The  Lord  Chancellor  :  How  can  it  be  said,  that  the  issue 
before  the  Master  was  indemnity,  or  not  indemnity,  when  the  order  of  reference 
was  in  such  vei-y  general  terms,  "  to  inquire  into  the  consideration  and  all  the  cir- 
cumstances?"]— The  issue  wa,s  not  confined  to  indemnity  or  not  indemnity,  or  to 
voluntary  or  not  voluntary :  both  parties  agreed  in  repudiating  the  bond  as 
voluntary,  and  both  excepted  to  the  report,  [516]  finding  it  to  be  voluntary. — [The 
Lord  Chancellor  :  Could  you  not  have  raised  your  present  defence  when  the  Master 
reported,  that  the  bond  was  voluntary?] — The  Master  had  no  power  to  inquire 
further  than  he  was  directed  ;  he  was  not  directed  to  find  whether  the  bond  was  valid 
or  not  valid  ;  all  he  was  directed  to  do  was  tO'  inquire  into  the  circumstances  under 
which  it  was  executed.  He  only  found  a.  fact,  but  was  not  authorized  to  report  what 
the  law  was  on  that  fact.  Two  questions  arose  on  the  report :  the  first  was,  whether 
the  Master  was  right  in  the  fact  found,  and  tlie  Master  of  the  Rolls  not  being  satisfied 
that  he  was  right,  directed  a  further  inquiry  by  issues.  Your  Lordships  differed 
in  opinion  from  the  Master  of  the  Rolls,  and  you  affirmed  the  Master's  report, 
finding  that  it  was  a  voluntary  bond.  That  was  the  first  time  that  we  could  apply 
ourselves  to  the  second  question  raised  on  the  Master's  report,  which  was  a  question 
of  law  ;  being,  whether  tlie  bond  given  as  a  voluntary  bond,  under  the  circumstances 
reported,  was  legal.  That  question  could  not  be  brought  before  the  Court  below  on 
the  Master's  report,  because  the  Master  could  only  report  on  the  facts  referred  to 
him.  Now  that  your  Lordships  have  affirmed  the  finding  of  the  Master,  we  raise 
the  question  of  law  on  the  facts  so'  found  and  affirmed,  and  we  impeach  the  bond  as 
invalid.  The  Appellant,  instead  of  putting  in  an  answer  to  O'ur  bill  impeaching 
his  bond,  comes  here  and  asks  your  Lordships  to  stop  all  furtlier  inquiry,  a.  course 
which  he  would  not  pursue  if  he  had  no  further  evidence  or  documents  to  explain 
against  himself  the  circumstances  under  which  the  bond  was  given.  We  do  not 
believe  that  he  has  not  such  evidence.  We  ask  for  further  investigation,  because  at 
present  the  bond  appeai-s  to  have  been  made  under  circumstances  which  would 
induce  a  Court  of  Equity  to  [517]  set  it  aside,  upon  the  principles  which  are 
universally  applied  to  gifts  to  persons  standing  in  a  relation  of  trust  or  confidence 
towards  the  donor;  and  because  there  is,  at  all  events,  so  much  suspicion  as  to  the 
circumstances  under  which  the  gift  was  made,  as  to  make  it  fit  that  further  investiga- 
tion should  be  had. 
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Sir  Edward  Sugdeii,  in  reply:  It  is  part  of  my  argument  against  a  new  bill, 
that  the  Appellant  was  drawn  off  and  precluded  from  argument  on  the  bond  as  a 
voluntary  bond.  The  Respondents  allowed  our  exception  to  the  report  to  be  witli- 
drawn,  and  in  that  they  acted  with  bad  faith  ;  for  we  could  then  show  that  it  was 
a  bond  for  valuable  consideration.  There  is  not  a  tittle  of  evidence  to  impeach  the 
bond  on  that  ground.  It  is  said,  this  is  an  attack  on  the  doctrines  of  the  Coui-ts  of 
Equity,  because  we  do  not  agree  in  all  the  doctrines  of  the  Master  of  the  Rolls.  With 
great  respect  for  that  learned  Judge,  I  do  not  agree  in  all  his  doctrines,  and  I  have 
excepted  to  many  of  them.  The  Respondent's  proposition  is  this :  that  for  services 
of  the  most  essential  kind,  rendered  for  a  period  of  20  years,  if  tlie  penson  to  whom 
such  services  are  rendered,  be  he  or  she  ever  so  able  and  willing,  make  a  gift  to  the 
person  rendering  tliose  services,  such  gift  cannot  stand.  Has  not  Lord  Eldon  said 
over  and  over  again,  in  the  cases  already  cited,  that  if  it  is  pure  gift,  no  Court  can 
interfere?  But  the  Respondent  says,  it  was  not  a  pure  gift,  it  was  not  voluntary. 
He  precluded  himself  from  taking  that  objection,  by  relying  on  a  totally  different 
objection.  We  say,  this  is  a  voluntaiy  bond.  Is  not  Lady  Essex  Ker  to  be  supposed 
capable  of  a  free  gift  for  such  services  as  Mr.  Nicol  performed,  when  we  see  her  by 
her  will  bestowing  her  fortune  upon  hospitals  and  churches;  when  she  is,  in  fact, 
looking  about  for  objects  of  her  bounty?  It  [518]  ^vas  urged  as  argument  on  an 
inference  of  fraud,  that  this  bond  was  never  enforced  during  the  lifetime  of  the 
obligors.  That  was  agreed  on  ;  Mr.  Nicol  swears,  that  he  told  tliem  he  would  not 
enforce  it  during  their  lives,  not  even  for  the  interest.  Another  argument  to  infer 
fraud  is,  that  tlie  bond  was  never  made  known  to  Mr.  Coutts.  That  was  the  best 
proof  that  the  Master  of  the  Rolls  was  wrong  in  declaring  it  to  to  for  indeuinity.  If 
the  bond  was  given  to  indemnify  Mr.  Nicol  for  his  engagement  for  the  ladies  to 
Mr.  Coutts,  is  it  to  be  believed  that  he  would  not  have  knowledge  of  it?  Another 
objection  was  made,  that  Mr.  Nicol  did  not  tell  the  obligors,  that  if  he  should 
become  bankrupt  his  assignees  might  sue  and  arrest  them.  Now,  could  they  be 
ignorant  that  they  were  liable  to  all  the  consequences  of  giving  the  bond  to-  Mr. 
Coutts?  They  knew  that  they  were  liable  to  tlie  like  consequences  for  both  bonds. 
With  respect  to  the  expression  "  poor  as  a  rat,"  in  one  of  Mr.  Nicol's  letters,  that  is 
a  common  expression,  not  implying  poverty,  but  often  used  by  persons  rich  in  money 
as  well  as  credit;  and  we  find  that  Mr.  Nicol's  assets  are  sworn  to  be  £36,000.  The 
inference,  that  Lady  Essex  Ker  would  not  make  a  gift  of  this  bond,  because  she  had 
by  some  neglect  omitted  to  put  her  name  to  some  paper,  and  Mr.  Nicol  complained 
of  being  put  in  jeopardy  by  such  neglect,  is  the  most  far-fetched  argument  that  was 
ever  heard.  I  contend,  that  they  might  have  raised  the  question  of  validity  under 
the  order  of  reference  to  the  Master,  and  the  Master  would  not  be  prevented  from 
drawing  the  conclusion  of  law  on  the  facts.  They  had  another  op])ortunity  of 
raising  the  same  question  before  the  Master  of  the  Rolls,  when  this  House  con- 
firmed the  Master's  report  finding  this  bond  to  be  bounty.  The  Appellant  petitioned 
the  Rolls  to  confirm  the  [519]  report;  tJiat  was  the  last  time  that  they  might  have 
raised  this  question.  Either  then,  or  when  the  inquiry  was  before  the  Master,  when 
they  had  two  defences  to  the  bond,  they  ought  to  have  brought  them  forward.  They 
are  not  now  entitled  either  tO'  a  supplemental  bill  or  bill  of  review,  because  they 
cannot  swear  that  they  did  not  in  tlie  former-  stages  know  of  this  defence.  Then  what 
right  have  they  to  ask  for  leave  to  institute  a  new  and  distinct  suit,  after  so  many 
years  of  litigation,  to  harass  the  Appellant,  who  may  not  be  able  to  contend  against 
funds  which  are  supplied  to  the  otlier  side  out  of  the  estate  of  the  obligors? 

The  Lord  Chancellor:  I  shall  move  your  Lordships  to  postpone  your  judgment 
until  I  shall  have  tlie  assistance  of  my  noble  and  learned  friend  Lord  Lyndhui-st, 
who  was  with  me  on  hearing  tlie  first  appeal  in  this  case.  I  wiU  lay  before  him  my 
notes  of  the  argument. 

The  Lord  Chancellor  (August  27):  My  Lords,  this  case,  which  was  an  appe;U  on 
various  grounds,  now  comes  on,  I  hope  and  trust,  indeed  I  think  I  may  confidently 
state,  for  the  last  time,  to  receive  decision  from  your  Lordships.  In  October  1831, 
your  Lordships  revei-sed  an  order  of  his  Honor  the  Ma.ster  of  the  Rolls,  directing  three 
issues  to  be  tried  at  law,  on  the  ground  that  the  evidence  was  all  before  the  Court 
below,  and  that  the  Court  below  could  then  dispose  of  the  question,  which  was,  whether 
or  not  the  bond  was  an  indemnity,  or  counter-security,  or  gift.  The  Master  of  the 
Rolls  then  considered  that  question,  and  came  tO'  the  conclusion,  that  as  to  £10,000 
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the  bond  was  a  counter-security,  and  as  tn  .£'.'()()()  it  was  a  voluntary  •,'it't  in  re- 
muneration of  sei-vices.  In  July  1832,  your  [520]  ijuvdships  reversed  the  declaration 
as  to  the  counter-security,  and  confirmed  tiie  Master's  report  absolutely,  which  had 
found  that  the  whole  bond  was  voluntary,  and  a  gift  and  bounty  from  the  obligors  to 
the  obligee.  Upon  this  both  parties  petitioned  the  Court  below;  the  Respondents, 
for  leave  to  institute  a  suit  to  impeach  the  validity  of  the  bond  considered  as  volun- 
tary and  gift,  and  for  an  injunction  to  restrain  the  Appellant  irom  receiving  any 
portion  of  the  money  set  apart  in  Scotland  for  the  payment  of  it;  the  Appellant, 
for  computation  of  interest  due  upon  it,  and  for  leave  to  have  that  and  the  principal 
paid  out  of  the  Scotch  fund.  On  both  petitions,  the  order  now  appealed  from  was 
made.  It  gave  the  Respondents  the  leave  they  asked  to  impeach'  the  bond  in  a  neiw 
suit,  taking  it  to  be  bounty  or  gift,  and  it  ordered  the  Appellant's  petition  to  stand 
over  in  the  mean  time,  restraining  him  from  receiving  the  money.  That  the  Court 
below  had  the  power  tO'  make  this  order  there  cannot  be  any  doubt;  it  was  in  the 
discretion  of  the  Court,  but  a  discretion  to-  be  exercised  soundly  ;  and  the  question  is, 
whether  or  not,  in  the  circumstances  of  tlie  case,  that  discretion  ougn,  <^o  to  have  been 
exercised  as  to  grant  the  leave  ;  in  other  words,  whether  your  Lordships,  having  before 
you  the  case  which  was  before  the  Court  below,  sitting  in  this  Court,  would  have  given 
the  leave  which  the  Court  below  did  give  by  tlie  order  ;  and  I  am  of  opinion  that  your 
Lordships  would  not  and  ought  not  to  have  given  that  leave. 

The  case  set  up  against  the  bond,  and  set  up  for  the  first  time,  is  that  from  the 
relation  subsisting  between  tlie  parties,  a  Court  of  Equity  would  not  suffer  the  obligee 
to  take  advantage  of  the  obligors'  bounty.     Now  this  case  might  have  been  made  in  all 
the  former  stages  of  the  long  litigation,  to  the  end  of  which  it  [521]  may  be  hoped  we 
are  now  approaching.     The  objection  now  fii-st  relied  on  was  one  which  was  open  to 
the  Respondents  from  the  beginning;  at  all  events,  from  the  Master's  report   and  it 
would  have  decided  the  cause  in  their  favour,  whether  the  rest  of  the  case  had  been 
with  tlieui  or  against  them.     Thev  then,  and  long  afterwards,  relied  upon  the  wholly 
different  ground,  of  which  the  decision  of  this  House  has  deprived  them,  namely, 
that  the  bond  was  a  counter-security.     But  if  the  bond  was  good  for  nothing  as  a  gift, 
they  ought  to  have  urged  that  alternative,  a.nd  s.aid,  "  whether  it  be  indemnity  or 
bountv  makes  no  difference;  for  if  indemnity,  cadet  questio,  and  if  bounty,  it  c.innot 
be  supported  in  a  Court  of  Equity,  regard  being  had  to  the  circumstances,  and  the 
relation  in  which  the  parties  stood."     But,  my  Lords,  a  party  cannot  be  allowed  to 
bring  forward  his  case  piecemeal,  and  after  exhausting  his  adversaries  with  litigation 
on  one  ground,  to  drag  them  through  a  second  course  of  proceeding  upon  another 
ground,  of  which  he  might  at  first  have  availed  himself.     Then,  was  there  anything 
in  the  proceeding,  whether  in  the  conduct  of  the  Appellant  or  in  the  orders  of  the  Court, 
which  misled  the  Respondents,  and  prevented  them  from  taking  earlier  the  objection 
on  which  they  now  rest  their  case?     I  am  very  clearly  of  opinion  that  the  more  the 
whole  proceedings  are  attended  to,  the  more  plainly  will  it  appear  that  the  Respon- 
dents have  no  such  matter  to  urge.     If  the  contention  had  always  been,  on  the  one 
side,  that  the  bond  was  indemnity,  and  on  tlie  other,  that  it  was  for  a  valuable  con- 
sideration, and  if  nothing  had  been  done,  either  by  the  jiarties  or  the  Court,  to  direct 
one  another's  attention  to  the  bond  considered  as  voluntary  and  bounty,  there  might 
be  some  ground  for  the  application  of  the  Respondents  to  be  now  let  in  with  [522]  a 
new  case,  referable  to  the  bond  as  voluntary  .and  bounty.     But  that  is  not  the  fact ; 
it  is  the  reverse  of  the  fact.     First,  the  Mastei-'s  report  in  1828,  while  it  negatives  the 
bond  being  indemnity,  distinctly  finds  that  it  was  voluntary  and  given  as  a  bounty. 
Secondly,  the  Respondents  excepted  to  that  finding  of  the  Master,  upon  the  ground 
that  the  bond  was  not  voluntary,  but  indemnity;  and  the  exception  of  course  pro- 
ceeded upon  the  assumption  that  it  was  not  only  not  voluntary,  but  also  not  given  for 
value.      Thirdly,    the    Appellant    took    an    exception    to    the    finding    of    volun- 
tary,    maintaining,     it     is     true,     that     it     was     for     value,     but     he     desired 
leave    to    withdraw    that    exception;     and    though    this    was    refused    by    the 
Master   of   the   Rolls,    declaring   that   the   Appellant   w.as    bound    by   the   terms   of 
his  exception  to  support,  the  bond  as  partly  for  services  and  partly  for  money  lent,  he 
thereby  gave  sufficient  intimation  to  his  adversaries  that  he  was  satisfied  to  rely  upon 
the  bond  as  a  gift,  provided  it  were  found  not  to-  be  a  counter-security.     Fourtldv, 
the  frame  of  the  issues  then  directed,  that  is.  on  the  29th  June  1829,  moet  distinctly 
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called  the  attention  of  the  Respondents  to  the  materiality  of  their  present  objection  : 
for  one  was  to  try  the  question,  given  for  value  or  not,  another  to  ti-y  the  question, 
indemnity  or  not,  and  the  tliird  to  try  the  question,  bounty  or  not  (see  2  Dow  and 
Clark,  425).  It  cannot  surely  be  contended  that  they  ought  not  to  have  been  prepared 
for  the  event,  had  the  issues  been  tried — the  event,  I  mean,  of  the  first  being  found 
against  the  Appellant,  and  the  second  and  third  in  his  favour,  that  is,  the  effect  of  the 
whole  matter  being  found  by  the  jury,  as  it  is  now  placed  by  the  decision  of  this  House, 
confirming  the  Master's  report,  and  establishing  the  [523]  bond  as  voluntary  and  a 
gift.  And  fifthly,  though  this  House  in  1831  reversed  the  order  directing  the  issues, 
it  also  gave  the  Appellant  the  leave,  which  had  been  refused  below,  of  withdrawing 
his  exception  to  the  report.  This  is,  in  my  view  of  the  case,  very  material  :  for  this 
leave  given,  and  of  course  taken,  to  withdraw  the  exception,  placed  the  case  in  October 
1831  exactly  as  it  would  have  been  if  no  exception  had  been  taken  by  the  Appell.ant 
upon  the  ground  of  the  bond  being  for  value,  and  left  the  parties  contending  thus: 
the  one  that  it  was  indemnity,  the  other  that  it  was  bounty;  and  therefore,  it  is 
manifest  that  there  was  no  third  or  middle  term,  nothing  to  be  considered  but  those 
two  alternatives,  that  the  only  question  now  was  between  indemnity  and  bounty,  and 
that  if  it  shonld  be  found  not  to  be  indemnity,  bounty  it  must  l)e.  Then  surely  was 
the  time,  when,  if  at  all,  the  Respondents  should  have  gone  back  to  the  Court  below, 
after  the  decision  of  your  Lordships  in  October  1831,  prepared  to  meet  the  second 
alternative,  namely,  in  case  his  Honor  should  be  of  opinion  with  the  Master,  that 
there  was  nO'  evidence  to  show  indemnity,  for  in  that  case  it  must  be  bounty,  and 
then  their  present  contention  became  material,  nay,  decisive;  in  a  word,  thev  had  a 
plain  course  to  take  when  tliey  went  back  :  they  were  to  maintain,  first,  that  the  bond 
was  a  counter-security  and  not  a  gift;  but  next,  if  they  should  fail  in  showing  that, 
thev  had  to  state  that  it  was  impeachable  in  equity  on  account  of  the  circumstances 
now  ursed.  That  would  have  rendered  it  immaterial  how  the  fir.st  question  was  de- 
cided, for  either  way  they  must  prevail.  The  reference  made  to  the  Master,  in  April 
1827,  it  must  be  further  observed,  was  by  consent  of  all  parties,  nor, 
indeed,  without  suclv  consent  could  the  examination,  which  formed  part 
of  tlie  order,  have  been  directed.  [524]  Their  object  apparently  was,  the  object 
of  all  the  parties  apparentlv  was,  to  void  a.  tedious  litigation,  and  the  bringing  on  at 
once  the  investis:ation  of  all  the  circumstances  ;  and  the  reference  expresslv  gives  the 
Master  authoritv  tO'  inquire  into  the  consideration  and  all  the  circumstances  relative 
to  the  bond.  Under  that  order,  there  was  not  a  single  one  of  the  matters  now  alleged, 
into  which  the  Master  might  not  have  inquired,  and  the  Respondents  could  have  raised 
the  whole  of  their  present  objection.  They  might  afterwards,  when  they  found  the 
Master  had  reported  the  bond  not  to  be  a  counter-security,  but  a  gift,  have  petitioned 
the  Court  and  raised  their  objection,  praying  to  have  the  circumstances  in  which  the 
bond  was  srranted  further  inquired  into;  if  the  Court  should  confirm  the  Miister's 
report  finding  it  was  gift  and  not  indemnity  ;  and  contending,  that  though  a  gift. 
it  was  impeachable.  Ttie  only  objection  that  could  have  been  made  then  to  such 
further  inquire',  is  this,  that  the  Respondents  might  have  taken  the  same  ground 
earlier — 1  will  not  say  that  that  objection  might  not  have  been  then  successful,  but 
that  objection  applies  with  ten-fold  force  now.  It  is  suggested  that  the  Appellant 
may,  bv  a  bill  being  filed  against  him,  be  compelled  to  disclose  something  within  his 
knowledsre  relative  to  the  bond,  something  which  he  may  have  heard  from  his  father: 
this  is  not  very  likely,  considering  that  the  father  has  himself  been  examined  verv 
fully;  but  supposing  the  Appellant  to  know  something  material  against  his  own 
claim,  he  might  have  been  examined  upon  interrogatories,  had  the  Respondents  chosen 
to  take  their  present  objection  at  the  right  time.  Upon  the  whole,  I  can  see  no 
reason  for  a  new  suit  to  be  now  com-menced,  in  order  to  give  them  the  opportunitv  of 
doing  what  they  had  abundant  opportunity  of  [525]  doing  before,  bringing  forward 
an  objection,  of  the  materialitv  of  which  they  could  not  at  any  period  of  the  cause  liave 
been  ignorant,  and  to  which  their  attention  must  needs  have  been  repeatedly  called. 

Upon  the  merits  of  the  case,  my  Lords,  supposing  that  we  were  now  to  dispose  of 
the  case  on  the  evidence  as  it  stands :  and  when  we  consider  that  the  examination  of 
Mr.  Nicol  is  at  present  in  the  cause,  there  can  be  no  doubt  that  we  possess  better  mate- 
rials for  coming  to  a  decision  than  we  could  have  in  a  new  suit.  It  does  not  appear 
that  any  injustice  can  be  done  to  the  Respondents,  or  any  favour  shown  to  the  trans- 
action in  question,  inconsistent  with  principles  of  the  Court  of  Equity,  if  this  Ions' 
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litigation  is  here  terminated  bv  sustaining'  the  Appellant's  claim  under  the  bond.     It 

is  iiuposisible  to  compare  tiiis  with  the  cases  to  wiiich  it  has  been  likened,  of  lluguenin 
V.  Basely  (14  Ves.  27,'i),  and  Liml  Selsey  v.  R/iondes  (2  Sim.  and  Stu.  41),  tefore  the 
Vice  Chancellor,  the  present  Master  of  the  Rolls.  If  any  credit  be  given  to  Mr. 
Nicol's  examination,  no  one  can  suppose  that  there  was  any  ignorance  on  the  part  of 
the  obligors  touching  the  nature  of  tlie  transaction  ;  that  they  intended  a  bounty, 
tliough  a  bounty  certainl}'  dictated  by  gratitude  for  services  performed.  There  was 
nothing  of  complexity  in  the  affair  ;  they  are  proved  to  have  been  fully  aware  of  the 
Bum,  and  to  liave  altered  it  from  £10,000  to  £12,000  upon  some  discussion  ;  that 
they  became  liable  on  their  seal,  and  from  the  moment  they  executed  the  instrument, 
they  must  have  known  of  course;  but  Mr.  Nicol  assured  them,  during  their  lives,  he 
should  keep  it  inactive,  and  he  did  so.  The  case  of  //arris  v.  Tremenheere  (15  Ves. 
34)  was  in  [526]  ever}'  way  a  stronger  case  of  suspicion  than  this,  and  there  the  trans- 
action as  far  as  it  resembles  this  case  was  supported.  I  have,  in  the  former  stages  of 
the  case,  stated,  tliat  the  only  circumstance  to  which  any  importance  can  have  been 
attached  as  against  the  elder  Mr.  Nicol's  conduct,  is,  his  having  employed  his  own  soli- 
citor to  prepare  the  instrument ;  but  as  it  was  a  mere  common  money  bond  to  be  filled 
up,  very  little  turns  upon  this,  and  the  matter  is  more  in  appearance  than  in  realitv. 
It  is  very  possible  that  the  two  ladies  might  not  wish  their  own  solicitor  to  be  called 
in  upon  a  matter  requiring  no  explanation,  and  very  little  to  be  done,  even  if  they 
had  any  professional  man  regularly  employed  in  their  affairs,  which  does  not  appear 
to  have  been  the  case. 

Takinjr  the  facts  as  they  are  before  us,  there  seems  to  be  every  reason  to  hold  that, 
in  Lord  Eldon's  words  in  //ugue7iin  v.  Basely  [14  Ves.  27-3],  the  sfift  was  the  pure 
voluntary  and  well-understood  act  of  their  own  minds;  nor  should  we  be  justified  in 
speculating  on  possibilities  and  running  after  the  means  of  raising  suspicions,  when 
all  chance  of  further  light  being  thrown  upon  the  question  is  at  an  end,  and  no  new 
investigation  can  give  us  even  so  much  evidence  as  we  now  have  for  our  guide.  The 
order,  therefore,  complained  of,  as  far  as  it  regards  the  lenve  given  to  the  Respondents, 
must  be  reversed,  and  there  must  be  a  direction  in  vour  Lordships'  order  to  carry  into 
effect  the  prayer  of  the  petition  of  appeal  and  dissolve  the  injunction.  There  must 
also  be  a  direction  as  to  the  computation  of  interest :  but  I  will  recommend  to  your 
Tjordships  to  make  no  order  as  to  the  costs. 

Decree  below  reversed. 


[527]  WRIT  OF  ERROR. 

THOMAS  HENRY  MIREHOUSE,  and  WILLIAM  SQUIRE  OTREHOUSE,— /Vain- 
tiffs  in  Error:  FRANCES  HENRIETTA  RENNELL,  Widow  and  Adminis- 
tratrix of  T/iomas  Jtennell,  Clerk,  deceased, — Defendant  in  Error. 

[Mews'  Dig.  V.  1241  ;  S.C.  7  Bli.  N.S.  241  ;  8  Bing.  490  :  1  Moo.  and  Scott,  683  ;  and 
in  Court  below,  sm6  twm.  Rennell  v.  Lincoln  {Bishop  of),  7  B.  and  C.  113  ;  9  D 
and  R.  810;  5  L.J.  (O.S.)  K.B.  320.  Considered  in  Ford  v.  //arington,  "iSGo! 
L.E.  5  C.P.  287;  and  Walsh  v.  Lincoln  {Bishop  of).  1875,  L.R.  10  C.P.  532  ;  and 
see  Ju-ttendromohun  Tagore  v.  Gan-enJronioliun  Tagore.  1872,  L.R.  Ind.  apii. 
suppt.  68.] 

Where  an  advowson  attached  to  a  prebend  falls  vacant,  and  before  filling  it  up  the 
prebendary  dies,  the  presentation  belongs  to  the  administratrix,  and  not  to 
the  successor. 

In  this  case  the  defendant  in  error  (the  plaintiff  in  the  original  suit)  had  brought 
i-  writ  of  quare  i.mpedit  against  the  two  plaintiffs  in  error,  and  the  Bishop  of  Linct-lu 
(the  defendants  in  the  original  suit),  to  determine  the  question  of  a  riglit  to  present 
to  the  rectory  of  Welby,  in  the  county  of  Lincoln.  The  pleadings  stated,  that  tlie  pd- 
vowson  of  Welby  belonged  of  right  to  the  prebendary  of  the  prebend  or  canonry  of 
South  Grantham,  in  the  cathedral  church  of  Salisbury  :  that  Thomas  Rennell,  clerk, 
deceased,  liad  been  appointed  prebendary  of  South  Grantham,  in  the  said  cathedral 
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church  of  Salisbury,  and  as  such  had  a  right  to  present  to  the  said  rectoi-y  of  Welby  ; 
that  it  became  vacant  in  his  lifetime,  whereby  the  right  to  present  vested  in  him,  and 
that  afterwards  and  before  he  had  so  presented,  he  died  intestate;  tliat  letters  of  ad- 
n'.inistration  were  granted  to  tlie  plaintiff,  who  thereupon  became  entitled,  as  such 
administratrix,  to  present  to  the  said  rettor_v,  but  that  the  said  defendants  had 
hindered  her,  etc.  The  bishop  put  in  the  usual  plea  of  disclaimer,  and  the  other  two 
defendants  denied  the  [528]  right  claimed  by  tlie  plaintiff;  averred,  that  after  the 
death  of  the  said  Thomas  Rennell,  and  while  the  church  of  Welby  was  vacant,  the 
defendant,  Thomas  Henry  Mirehouse,  was  lawfully  instituted  prebendary  of  South 
Grantham,  whereby  he  became  entitled  to  present  a  fit  person  to  the  vacant  rectory, 
and  that  he  accordingly  presented  the  other  defendant,  William  Squire  Mirehouse. 
The  plaintiff  demurre:!  to  this  plea,  and  the  Court  of  Common  Pleas,  in  Michaelmas 
Term,  1825  (3  Bingham,  223),  gave  judgment  for  the  defendants.  The  case  was 
then  brouglit  on  a  writ  of  error  before  tlie  Court  of  King's  Bench.  The  majority  of 
the  Judges  there  (7  Barnewall  and  CresweU,  113).  reversed  that  judgment,  declaring 
the  personal  representative  of  the  deceased  prebendary  entitled  for  that  turn.  The 
case  was  brought  into  this  House  by  writ  of  error  from  the  Court  of  King's  Bench, 
and  was  argued  in  June  1830,  by  the  Solicitor-general  (Sir  E.  Sugden)  and  Mr.  Ser- 
jeant D'Oyley,  for  the  plaintiffs  in  error,  and  by  Mr.  Patteson  and  Mr.  Follett,  for 
the  defendant  in  error  ;  when  the  following  question  was  submitted  to  the  Judges  : 

"  An  advowson  belongs  to  a  prebendary  in  right  of  his  prebend,  and  the  church 
becomes  vacant,  and  the  prebendary  dies  without  having  presented;  does  the  right 
of  presentation  belong  to  the  personal  rejjresentatives?  " 

Mr.  Justice  Bosanquet:  In  offering  my  humble  reasons  to  your  Lordships  for 
answering  this  question  in  the  affirmative,  I  propose,  with  permission,  to  consider  it, 
—First,  with  reference  to  the  right  of  presentation  itself,  to  which  the  question 
relates.  Secondly,  with  reference  to  the  person  (a  prebendary  of  a  cathedral  cliurch) 
to  wliom  the  right  first  accrued.  Thirdly,  witli  reference  to  the  deceased  prebendary's 
personal  [529]  representatives,  whose  right  is  the  immediate  subject  of  the  question. 

With  respect  to  the  first  point.  I  take  it  to  be  clear  that  the  patron's  right  of  pre- 
sentation to  an  ecclesiastical  benefice  is  a  temporal  rigVit.  It  is  expressly  said  by 
St.  German,  in  tlie  36th  cap.  of  the  Doctor  and  Student,  that  the  right  of  presentation 
is  a  temporal  thing  and  a  temporal  inlieritance.  It  was  insisted,  however,  at  your 
Lordships'  bar,  that  the  right  of  presenting  is  a  personal  spiritual  trust;  and  the 
authority  of  Bishop  Gibson  was  relied  on  in  support  of  that  position.  Bishop 
Gibson  (Codex,  tit.  33,  c.  1)  does,  indeed,  question  tlie  propriety  of  calling  it  a  tem- 
poral inheritance,  or  that  it  ought,  legally  speaking,  to  be  considered  otlierwise  than 
as  a  spiritual  trust.  But  he  refers  to  no  authority  in  support  of  his  view  of  the  sul> 
ject.  And  in  the  very  same  chapter  in  which  he  suggests  this  doubt,  he  says,  that 
the  right  of  nominating,  which  at  first  was  annexed  to  the  person  building  or  endow- 
ing tlie  church,  became  by  degrees  appendant  to  the  manor  in  which  it  was  built  ; 
that  the  right  of  advowson,  though  appendant  to  a  manor,  castle,  etc.  may  be  severed 
from  it,  and  that  being  severed,  it  becomes  an  advowson  in  gross  ;  and  lie  calls  the 
right  itself  an  incorporeal  inheritance,  which  may  be  granted  by  deed  or  will.  The 
grounds  on  which  it  has  been  considered  tliat  the  advowson  or  patron's  riglit  to  pre- 
sent is  a  temporal,  and  not  a  spiritual,  inlieritance,  are  well  stated  by  Godolphin 
{Repertorium  Canonicum,  p.  209),  who  was,  as  your  Lordships  know,  an  eminent 
civilian,  and  King's  advocate  after  the  restoration  of  King  Charles  the  2d.  It  hath 
ever  been  held,  he  say«,  that  by  the  common  law,  an  advowson  is  a  temporal  inherit- 
ance ;  for  which  he  gives  the  following  reasons  :  that  it  lieth  in  tenure,  and  may  be 
holden  either  of  the  King  or  of  a  common  [530]  person  ;  and  hath  been  held  of  the 
King  in  capite  or  in  knight's  service;  tliat  a  writ  of  right  of  advowson  lieth  for  him 
who  hath  an  estate  in  an  advowson  in  fee  simple  ;  that  a  praecipe  quncl  reddat  lieth 
for  it ;  that  a  common  recovery  may  be  suffered  of  it  :  that  an  advowson,  as  otlier 
temporal  inheritances,  may  be  forfeited  by  attainder,  or  lost  by  usurpation, 
negligence  and  other  means  there  specified  ;  that  the  wife  shall  be  endowed  thereof, 
and  the  husband  be  tenant  by  the  curtesy  ;  that  it  may  be  taken  in  coparcenary  ;  that 
it  may  pass,  by  way  of  exchange,  for  other  temporal  inlieritance  ;  that  bv  grant  of  all 
lands  and  tenements,  an  advowson  doth  pass;  and  if  not  by  livery,  yet  by  deed  is 
transferable,  as  other  temporal  inheritances,  which  pass  with  the  manors  whereunto 
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they  are  appendant.  It  is  said  that  the  object  of  an  advowson  is  of  a  spiritual  nature, 
since  it  is  to  provide  a  spiritual  person  to  serve  the  ehurch  ;  but  the  rijrht  to  nominate 
such  person  is  not  the  less  a  temporal  estate.  That  rigfht,  according  to  Fleming,  C.  J. 
(Starkie  and  Poole's  case,  1  Bulstr.  28),  is  an  interests  and  not  an  authority.  The 
spiritual  interests  of  the  church  are  provided  for  by  subjecting  the  fitness  of  the 
person  noiniiuited  to  the  judgment  of  the  bishop,  but  the  exercise  of  the  patron's 
right  of  nomination  is  not  subject  to  the  jurisdiction  of  any  Court  but  the  King's 
temporal  courts.  On  this  point,  Godolphin  (p.  256)  says,  it  is  sufficient  for  the 
ordinary's  discharge,  if  the  presentee  be  able,  by  whomsoever  he  be  presented;  which 
authority  is  acknowledged  on  all  sides  ever  to  have  been  inherent  in  the  ecclesiastical 
jurisdiction.  But  as  to  the  riglit  of  presentation  itself,  to  determine  who  ought  to 
present  and  who  not,  and  at  what  time,  and  when  the  church  shall  be  judged  to  become 
void  and  when  not;  all  these  appertain  to  tlie  King's  temporal  laws. 

[531]  It  appears  to  me.  therefore,  my  Lords,  to  be  indisputable,  that  a  right  of 
presentation  is  temporal  property,  the  alienation  of  which  must  be  governed  by  the 
rules  and  analogies  of  the  common  law  ;  and  that  it  is  no  more  to  be  considered  in 
contemplation  of  law  as  a  trust,  than  all  other  temporal  property,  for  the  proper 
use  of  wliich  the  owner  is  responsible  in  faro  conscientiaf.      An  advowson  being  an 
incorporeal  hereditament,  may  be  taken  by  descent,  conveyance  or  devise,  like  other 
temporal  property  of  that  class.      It  may  be  limited  in  fee  or  in  tail,  for  term  of  life 
or  for  years.     If  the  advowson  be  held  in  fee  or  in  tail,  it  descends  to  the  heir  general 
or  special  :  if  for  life,  it  passes  to  the  remainderman  or  reversioner;  all  these  beina: 
freehold  interests.     A  tenii  of  years  or  a  single  turn  goes  to  the  executor  or  adminis- 
trator, such  interests  being  less  than  freehold  ;  and  the  whole  estate,  or  a  portion  of  it, 
or  a  single  turn  only,  may  be  sold  for  a  pecuniary  consideration.     If  indeed  the 
church  be  vacant,  the  right  of  presentation  for  that  turn  cannot  be  granted  by  a 
subject,  either  for  value  or  gratuitously.     This  restriction,  however,  is  not  peculiar 
to  a  right  of  presentation  ;  it  applies  to  annuity  or  rent  actually  due,  which  may  be 
granted  before  the  day  of  payment,  but  which  cease  to  be  alienable  at  law  after  they 
have  accrued  ;  yet  the  arrears  in  both  cases  are  unquestionably  temporal  rights.     The 
nature  of  the  difference  which  subsists  between  the  right  to  present  on  the  next  turn 
which  may  accrue,  and  the  right  of  presentation  to  a  vacant  turn,  it  is  now  material 
to  consider.     The  right  to  present  upon  the  next  turn   whicli  shall   accrue,   is  an 
interest  carved  out  of  tlie  fee  in  the  advowson,  and  if  re-conveyed  to  the  owner  of  the 
fee,  will  merge.     But  the  right  of  presentation  to  a  vacant  benefice,  though  arising 
from  the  advowson,  is  no  part  of  it.     It  has  sometimes  been  called  a  chattel,  some- 
[532]-times  a  chose  in  action,  sometimes  a  fruit  fallen.     It  is  called  in  Dyer  (283), 
a  mere  personal  thing,  a  tiling  in  right,  power  and  authority,  a  thing  in  action  and 
in  effect,  the  fruit  of  an  execution  of  the  advowson,  and  not  the  advowson.     In  Co. 
Litt.  (120  a.),  it  is  said  to  be  not  merely  a  chose  in  action,  for  it  survives  to  the 
husband,  which  a  bond  does  not.     But  by  whatever  name  it  may  be  called,   it  is 
treated  in  law  as  a  right  of  a  distinct  nature  from  the  ownership  of  the  advowson 
itself.     In  Jenkins  (236),  it  was  held  by  all  the  Judges  of  England,  that  where  the 
next  presentation  to  a  church,  then  void,  had  been  granted,  the  grant  being  made 
by  a  subject  was  void,  for  the  present  avoidance  (it  is  said)  is  a  tiling  in  action  and 
privity,  and  vested  in  the  person  of  the  grantor  (the  patron),  and  is  like  a  relief  or 
arrear  of  rent,  or  an  obligation,  or  a  debt.     And  it  is  added,  if  a  grantee  of  an 
annuity  in  fee  grants  an  annuity  for  lives  or  years,  it  is  good,  for  this  is  an  estate 
settled  and  of  continuance  ;  but  a  grant  of  the  arrears  of  the  annuity  is  void  causa 
qua  supra,  that  is,  because  the  subject  of  the  grant  is  become  a  chose  in  action.     And 
notwithstanding  what  is  stated  in  the  note  to  the  Bishop  of  Lincoln  v.  Wolfnrst<jn 
(3  Burr.  1512),  respecting  the  fictitious  nature  of  this  reason,  it  appears  to  me  fully 
warranted  both  by  analogy  and  authority  in  point. 

No  instance  can  be  shown  in  our  books  in  which  a  right  of  presentation  to  a  vacant 
church  has  accompanied  the  ownership  of  an  advowson,  in  the  hands  of  a  subject,  if 
the  person  to  whom  the  right  of  presenting  accrued,  has  ceased,  eitlier  by  death  or 
otherwise,  to  hold  the  advowson.  If  a  right  of  presentation  accrues  to  the  owner  in 
fee  of  the  advowson,  it  does  not  pass  to  his  heir.  If  the  right  accrues  to  a  tenant  in 
tail  or  tenant  for  life  of  the  advowson,  it  does  not  pass  to  the  issue  in  [533]  tail  or 
the  remainderman  ;  but  in  all  these  cases  it  goes  to  the  executor,  as  the  representative 
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of  the  personal  rights  of  the  individual  to  whom  it  accrued.  If  the  right  accrues  to 
a  lessee  for  years  of  the  advowson,  and  the  term  expires  within  six  months  afterwards, 
the  lessee  is  entitled  to  present,  notwithstanding  the  expiration  of  the  term,  in  pre- 
ference to  the  reversioner.  Upon  what  principle  can  such  a  claim  be  sustained,  but 
that  of  a  personal  right,  vested  in  the  individual  during  the  term,  distinct  from  his 
interest  in  the  advowson?  If  a  feme  covert  be  entitled  to  an  advowson,  and  the 
church  becomei  void  during  the  coverture,  and  the  husband  survive,  he  shall  present ; 
but  if  the  avoidance  happened  before  the  coverture  he  shall  not  present ;  such  right 
being,  as  it  is  said,  only  a  chattel  real  in  action,  not  reduced  into  possession  during 
the  coverture.  And  if  the  avoidance  happen  during  tlie  coverture  the  husband  shall 
present,  though  he  be  not  tenant  by  the  curtesy,  as  in  cases  where  the  wife  had  but  a 
life  estate,  or  where  there  has  been  no  issue  of  the  marriage;  and  in  such  case,  if 
the  husband  himself  die  before  presentment,  his  executor  shall  present,  and  not  the 
heir  (Watson  Clerg.  Law,  chap.  9).  Can  any  reason  be  assigned  for  this,  but  that 
the  right  which  had  accrued  during  the  coverture  was  distinct  from  the  estate  in  the 
advowson?  The  uniformitj-  of  tlie  law  in  all  these  instances  appears  to  me  mani- 
festlv  to  sliow  the  general  rule  to  be,  that  a  right  to  present  to  a  vacant  church  vests 
in  the  individual  tO'  whom  it  accrues  as  a  personal  right,  which,  though  accruing 
from  the  advowson,  is  no  part  of  it,  is  not  annexed  to  it,  and  does  not  follow  it,  when 
it  devolves  upon  any  other  person  tlian  the  individual  to  whom  the  right  of  presenta- 
tion first  accrued. 

Two  instances,  indeed,  may  he  mentioned,  in  which,  though  the  right  of  presenta- 
tion does  not  pass  to  the  [534]  succeeding  owner  of  the  advowson,  it  does  not  pass  to 
the  personal  representatives  of  the  deceased  individual  to  whom  it  first  accrued. 
These  are  the  cases  of  a  bishop  and  a  tenant  in  capite  of  the  Crown,  in  both  of  which 
cases  the  right  belongs  to  the  King.  This  right  of  the  King,  upon  the  death  of  a 
bishop,  is  sometimes  said  to  arise  by  reason  of  his  title  to  the  temporalities,  and 
sometimes  by  reason  of  his  prerogative.  But  it  is  equally  consistent  witli  either  form 
of  expression  to  say,  that  it  arises  by  reason  of  the  relation  in  which  a  bishop  stands 
tc  the  King.  The  temporalities  of  a  bishop,  of  which  his  advowsons  form  a  part, 
are  held  of  the  King  per  barotiiam.  The  title  of  the  King  to  seize  the  temporalities 
upon  tlie  bisliop's  decease  may  reasonably  be  referred  to  the  tenure  b}'  which  they 
are  held  ;  and  the  further  title  to  one  of  the  fruits  of  tliese  temporalities,  accrued 
during  the  life  of  the  bishop,  and  vested  in  him  as  a  chattel  at  his  death,  may,  con- 
sistently with  the  analogies  of  tlie  law,  be  referred  to  the  same  source.  That  the 
right  in  question  is  a  condition  of  the  bishop's  tenure  pe>-  haroniain,  there  is  great 
reason  to  suppose,  from  the  similarity  of  right  which  accrues  to  the  King  in  a  case 
of  tenant  in  capite  by  knight's  service.  If  tenant  in  capite  be  seised  of  a  manor, 
with  an  advowson  appendant,  and  the  church  become  void,  and  he  die,  his  heir  within 
age,  the  King  shall  not  only  have  the  wardship,  with  the  right  of  presenting  to  such 
livings  as  become  void  during  the  infancy  of  the  heir,  but  to  any  right  of  presentation 
which  accrued  during  the  life  of  his  tenant.  In  this  respect  the  case  of  tenant  in 
capite  is  strictly  analogous  to  that  of  a  bishop.  Yet  if  the  land  be  holden  by  knight's 
service  of  a  common  person,  and  not  of  the  King,  the  executors  of  the  deceased  tenant 
shall  present,  and  not  the  guardian  (Co.  Litt.  90  a.  .388  a.).  And  if  [535]  tenant 
in  socage  be  seised  of  an  advowson,  and  the  church  become  void,  .and  he  die.  his  heir 
under  age,  the  guardian  in  socage  shall  not  present,  but  the  executor  or  adminis- 
trator. Sir  Edward  Coke  in  one  place  gives  as  a  reason  why  the  King  shall  present 
in  the  case  of  a  bishop,  that  the  presentation  is  but  a  chose  in  action  (90.  a) ;  and  in 
another,  that  nothing  shall  be  taken  for  the  presentation,  and  therefore  it  is  no 
assets  (388.  a).  The  circumstance  of  the  presentment  being  a  chose  in  action,  is  a 
singular  ground  of  objection  to  its  going  to  the  executor;  and  that  of  its  not  being 
assets  would  be  equally  applicable  to  the  cases  of  a  tenant  who  holds  in  socage,  and  to 
a  tenant  paravail  who  holds  by  knight's  service;  in  both  which  cases  the  executor  is 
entitled.  How  far,  indeed,  it  is  quite  correct  to  say  that  a  presentation  is  not  assets, 
will  be  seen  hereafter.  If  the  riglit  of  the  King  to  a  presentation  accrued  before  the 
bishop's  death  be  not  a  condition  of  tenure,  it  may  possibly  be  derived  from  tlie  same 
principle  which  entitles  the  King  to  other  personal  property  of  the  bisliop  upon  his 
death.  It  will  be  recollected  that  the  King  is  entitled,  according  to  Sir  Edward  Coke 
(2  In.st.  491),  to  six  things:   the  bishop's  best  horse  or  palfrey,  with  his  furniture: 
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his  cloak  or  gown,  and  tippet ;  his  tup  and  cover  ;  his  bason  and  ewer  ;  his  gold  ring  : 
and  lasth-.  Ins  iiiiiia  canum,  liis  mew  or  kennel  of  iioiinds,  all  of  which  says  the  record 
quoted  by  Sir  Edward  Coke,  mI  dominuni  Regem,  ratione  prerogativae  suae,  spectant 
et  ptrlinent.     The  origin  of  the  King's  riglit  to  these  chattels  is  not  very  clearly 
ascertained.     Coke  says,  that  it  was  not  any  mortuary,  but  was  given  to  tlie  King  as  a 
fine,  tliat  the  bishops'might  have  power  to  make  wills,  and  grant  probates  and  ad- 
ministrations.    Blackstone,   on   the   other   hand   (2   Bl.   Com.    245),   thinks,   that   it 
was  in  the  nature  of  a  mortuary,  which  he  calls  a  sort  of  ecclesiastical  heriot,  a  term 
which  [536]  imports  a  duty  due  to  a  superior,  either  by  service  or  custom.     Wliether 
it  IB  to  be  referred  to  the  cause  assigned  by  the  one  or  the  other  of  these  learned 
pei-sons,  it  is  clear  that  in  cases  to.  which  the  King's  riglit  did  not  extend,  the  chattels 
would  pass  to  the  executor.     To  show  that  the  right  of  presentation  is  not  distinct 
from  the  advowson,  the  following  case  is  relied  on  by  Fitzherbert  (Fitz.  Nat.  Brev. 
33) :    "  If  tlie  King  have  an  advowson  in  fee  which  voids,  and  during  the  avoidance 
tlie  King  granteth  the  advowson  in  fee,  the  King  shall  not  present  to  this  avoidance." 
Now  it  will  be  observed,  that  this  proposition  turns  altogether  upon  the  effect  of  the 
King's  grant,  and  that  a  chose  in  action  is  grantable  by  the  King,  wliicli  it  is  not  by 
a  subject.     That  the  proposition  is  founded  on  the  operation  of  the  King's  grant, 
may  in  some  degree  be  inferred  from  wiiat  follows,  namely:"  But  if  the  King  liave 
an  "advowson  by  reason  of  the  temporalities  of  a  bisliop,  and  during  the  avoidance 
the  King  restore  the  bishop  to  the  temporalities,  yet  he  (the  King)  shall  present  to 
the  advowson,  and  not  the  bishop,  for  tliis  avoidance."     In  this  case  the  restoration 
of  the  temporalities,  of  which  the  advowson  is  part,  does  not  carry  with  it  the  pre- 
sentation, which  has  fallen  while  the  temporalities  were  in  the  King's  liand,  tliough 
it  is  said  in  the  former  part  of  the  passage,  that  a  grant  of  the  advowson  would  have 
that  effect.     A  difference,  therefore,  is  taken  between  a  grant  of  an  advowson  by  the 
King,  and  a  restoration  of  the  temporalities,  including  the  advowson.     Moreover,  it 
must   be  observed,   that  Sir   Matthew   Hale,   in   his  Notes   on   Fitzherbert's   Natura 
Brevium,  does  not  implicitly  adopt  the  position  in  the  text,  but  cites  some  authorities 
to  show  that  even  tlie  ffi-ant  of  an  advowson  will  not  carry  the  presentiition,  unless 
there  are  special  words  of  the  avoidance  in  the  grant.     His  note  is  as  [537]  follows ; 
"  Vide  contra,  except  there  are  special  words  of  the  avoidance,  16  Hen.  7.  S  ;  Dyer, 
282.  302.  a.  348,  a  ;  and  see  Accordant,  18  Edw.  3.  58.  a  ;  but  contrary  in  the  case  of 
a  common  person,  11  Hen.  4.  54.  b;  and  an  avoidance  fallen  is  not  grantable  by  a 
common  person.     Dyer,  283.  348  ;  see  Stamf.  Prerog.  44  ;  46  Edw.  3,  Grants,  50  : 
18  Edw.  3.  22,  etc.  in  margin.''     Watson  agrees  with  the  suggestion  of  Hale,  for  he 
says:    "  If  when  a  church  is  void  the  King  grants  a  manor,  with  all  advowsons  apjiur- 
tenant,  the  void  turn  does  not  pass  thereby,  unless  he  also  mentions  it  in  his  grant." 
Chap.  10.     And  another  case  arising  upon  a  grant  of  the  King  is  stated  (2  Roll.  Abr. 
345),  from  which  the  distinct  nature  of  the  presentation  strongly  appears:    "  If  the 
King  has  an  advowson  by  reason  of  a  wardship,  and  lie  grants  to  another  during 
the  minority  of  the  ward,  and  after  tlie  cliurch  becomes  void,  and  continues  so  until 
the  ward  attain  his  full  age,  whereby  the  interest  of  the  grantee  determines,  yet  the 
grantee  shall  have  tlie  presentation,  and  not  the  King."     Tliis  case  is  analogous  to 
that  of  the  lessee  of  an  advowson,  whose  interest  having  expired,  he  is  entitled  to  pre- 
sent tc  a  church  which  had  become  void  during  tlie  term.     But  for  the  grant,  the 
King  would  be  entitled  in  preference  to  the  heir  ;  and  by  virtue  of  the  grant,  the 
grantee  is  entitled  in  preference  both  of  the  King  and  the  heir. 

I  will  trouble  your  Lordships  with  only  one  more  instance,  which  occurred  in  tlie 
reign  of  (jUieen  Elizabeth,  to.  show  how  clearly  the  right  of  presenting  to  a  void  church 
was  considered  as  distinct  from  the  advowson  itself.  If  an  advowson  comes  tO'  the 
Queen  for  forfeiture  by  outlawry,  and  then  the  church  becomes  void  and  the  (^)ueen 
presents,  and  then  tlie  outlawry  is  reversed  for  error,  yet  the  Queen  shall  enjoy  the 
pre-[538]-sentinent,  because  it  came  to  tlie  Queen  as  a  profit  of  the  advowson  ;  but  if 
tlie  church  be  void  at  the  time  of  the  outlawry,  a.nd  tJie  presentment  be  forfeited  as 
a.  chattel  principal,  and  distinct,  and  tlien  tlie  outlawry  is  reversed,  the  party  shall 
have  restitution  of  the  presentment.  Beverley  and  CorniraWs  case  (Moore,  269). 
Here  the  Queen's  right  to  the  presentment  as  a  profit  of  the  advowson  while  in  her 
hands,  is  asserted  in  the  first  part  of  the  case  ;  and  the  subject's  riglit  to  restitution 
of  the  presentment  upon  an  avoidance  before  the  outlawi-y,  is  acknowledged  in  the 
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latter  part,  because  such  right  of  presentment  became  a  distinct  chattel  before  the 
outlawry. 

Secondly  :   I  have  next  to  consider  tlie  question  with  reference  tO'  the  person,  a 
prebendaiy  of  a  ca,tliedral  church,  to  whom  tlie  right  of  presentation  accrued.     A 
prebendary  is  a  sole  corporation  existing  by  charter  of  foundation,  or  by  prescription, 
which  presumes  a  charter;  and  all  the  possessions  of  the  prelsend  are  derived  either 
from  the  endowment  of  the  founder   or  of  subsequent  benefactors.     The  right  of 
presentation  tO'  a  parish  church  must  therefore  have  been  derived  mediately  or  im- 
mediately from  the  original  patron  of  the  living,  who  as  such  was  seised  of  a.  temj;oral 
estate   in   the  advowson.     The  nature   and    incidents  of  that  estate   could    not  be 
changed  by  its  transfer  to  any  particular  person  or  body  politic  ;  what  the  heir  of 
a  natural  person  cannot  take,  will  not  go  to  the  successor  of  a  sole  corporation  ;  for, 
as  it  is  said  in  Fulwood's  case  (4  Rep.  64),  succession  in  a  body  politic  is  inheritance 
in  the  case  of  a  body  private.     And  therefore,  in  case  of  a  sole  corporation  or  body 
politic,  be  it  created  by  charter  or  prescription,  as  bishop,  parson,  vicar,  master  of 
an  hospital,  etc.,  no  chattel,  either  in  action  or  possession,  shall  go  in  succession,  no 
more  than  tlie  heir  [539]  of  a,  private  man  can  have  them  :  but  tlie  executors  or  ad- 
ministrators of  the  bishop,  parson,  etc.  shall  have  them.     On  this  ground  it  is  tliat 
a  bishop,  parson,  etc.,  or  any  sole  corporation,  which  are  bodies  politic  by  prescrip- 
tion, cannot  take  a  recognizance  or  obligation  but  only  in  their  private,  and  not  in 
tlieir  public  capacity.     If,  indeed,  there  be  a  custom,  that  the  successor  of  any  par- 
ticular corporation  sole,  as  the  Chamberlain  of  London,  shall  have  a  recognizance 
acknowledged  to  his  predecessor,  he  shall  take  it,  because  the  same  custom  which 
made  him  a  corporation  in  succession  for  the  particular  purpose,  has  ena,bled  his 
successor  to  take  recognizances,   obligations,  etc.   made  to  his  predecessor,   in  the 
absence   of  which  he  would  not  be  entitled  to  do  so.     The  exception,   founded  on 
custom,  in  tlie  Chamherimn  of  London's  case,  establishe,s  the  general  rule  in  those 
cases  in  which  custom  cannot  be  relied  on.     And  according  to  Sir  E.  Coke,  in  the  case 
of  bodies  politic  by  prescription,  such  as  bishops,  parsons,  etc.,  in  which  "  etc."  is 
manifestly  included  ''  prebendaries."  there  wants  such  custom  to  take  a  chattel,  or, 
as  1  apprehend,  any  interest  distinct  from  the  inheritance  in  their  politic  or  corporate 
caj.iacity.     Independently,   however,   of   this   negative  argument,   arising   from   the 
incapacity  of  the  successor,  I  am  led  to  infer  from  analogy,  that  th»  personal  right 
of  the  prebendai-y  existing  at  the  time   when   the  church  becomes  void,   is  to  be 
preferred  to  that  of  his  successor.     The  appendancy  of  an  advowson  to  ai  manor  is 
analogous  to  its  union  with  a  prebend  ;  yet  if  the  church  is  void,  and  the  lord  of  the 
manor  die  leaving  the  church  vacant,  his  executor  and  not  his  heir  shall  present.     Tlie 
title  of  a  husband  in  right  of  his  wife,  endowed  of  an  advowson  by  a  former  husband, 
is  not  unlike  the  seisin  of  a  prebendary  in  right  of  his  prebend  ;  yet  if  tlie  church 
[540]  become  void  during  the  coverture,  and  the  second  husband  survive,  he,  and 
not  the  heir  of  the'  first  husband,  shall  present  ;  and  if  the  second  husband  die  before 
exercising  his  right,  his  executor  would  be  entitled  to  stand  in  his  place.     The  ec- 
clesiastical character  of  the  preliendary  does  not  appear  to  me  to  make  any  material 
difference  between  this  case  and  tliat  of  any  other  corporation  sole.     A  prebendary, 
Ijefore  the  stat.  13  and  14  Car.  2,  c.  4,  miglit  have  been  a  layman  :  a  prebendary  as 
such  lias  no  cure  of  souls,  and  was  not  obliged  by  the  13  Eliz.,  c.  12,  to  subscribe  or  read 
the  39   articles  (Burn's  Eccles.   Law.   vol.    2,   p.    79).     Nor  would   the  ecclesiastical 
character,  supposing  the  prebendary  always  to  have  been  a  priest  in  holy  orders, 
necessarily  entitle  his  successor  to  a  right  of  nomination  or  presenting  to  a  l>enefice 
accrued  to  him  in  right  of  his  prebend.     Tlie  transmission  of  an  archbishop's  options 
to  his  personal  representatives,  and  the  right  tO'  dispose  of  them  by  will,  is  a  strong 
instance  t«  show  that  a  personal  right,  though  arising  from  tlie  ecclesiastical  character, 
does  not  pass  to  the  successor.     Another  strong  instance  is  that  mentioned  by  Fitz- 
herbert,  in  his  Natura  Brevium  (34  «)  :  "  If  a  vicarage  happens  void,  and  before  the 
parson  presents  he  is  made  a  bishop,  ete.,  3'et  he  shall  present  unto  this  vicarage, 
because  it  was  a  chattel  vested  in  him."     In  this  instance,  the  individual  to  whom  the 
right  accrued  as  parson,  after  having  vacated  the  rectory  by  acceptance  of  otlier 
jireferment,   is  allowed  to  present  the  vicar,  in   preference  to  the  successor   in  tlie 
rector}-.     Whether  the  case  here  put  was  founded  upon  any  actual  decision,  or  only 
upon  Fitzherbert's  own  understanding  of  the  law  prevailing  in  his  own  time,  it  has 
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the  sanction  of  his  great  name,  and  must  be  deemed  of  high  authority.  One  distinc- 
tion indeed  is  recognized  between  lay  and  ecclesiastical  patrons,  in  respect  to  the 
right  to  vary  a  clerk  prfr[541]-sented.  If  an  ecclesiastical  patron  once  present  a 
clerk,  and  then  vary  his  presentation  by  presenting  another,  the  bishop  is  not  bound 
to  receive  either  ;  whereas,  if  a  lay  patron,  having  presented  one  clerk,  afterwards 
present  another,  the  bishop  cannot  absolutely  refuse  to  institute,  but  may  make  his 
choice;  tlie  ground  of  which  distinction  is,  that  the  ecclesiastical  patron  lias  not  the 
same  excuse  as  tlie  lay  patron  for  omitting  to  ascertain  tiie  sufficiency  o^f  the  clerk 
first  presented  (Kielway,  15-t).  But  this  distinction  has  no'  bearing  on  the  question 
of  succession  to  the  right  of  presentation.  It  has  been  urged  at  your  Lordships'  bar. 
that  where  a  judicial  officer  entitled  to  appoint  to  some  office,  dies  without  having 
made  an  appointment,  the  successor  in  tlie  office  shall  appoint.  The  first  answer  to 
this  case  is,  tliat  such  right  of  appointment  is  not  property  of  any  kind  ;  and  the  next, 
that  the  same  law,  whether  old  or  new,  which  has  established  the  superior  office,  has 
regulated  the  right  of  appointment  ;  in  which  respect  the  case  resembles  tliat  of  the 
Chamberlain  of  London,  the  principle  of  which  is,  that  the  law  which  regulates  the 
right  of  succession,  is  coeval  with  the  establishment  of  the  office. 

It  now  only  remains  for  me,  in  the  third  place,  tO'  consider  your  Lordsliips' 
question  witli  reference  to  the  personal  representatives/  of  the  deceased  prebendai-y. 
The  right  of  the  personal  representatives  of  a  natural  person,  where  a  right  of  pre- 
senting has  accrued,  was  not  disputed  in  argument.  It  wa,s  admitted  to  be  too  firmly 
established  upon  autliority  to  be  now  called  in  question  ;  but  it  was  contended  to  be 
an  exception  from  the  general  rule  of  law.  wliich  ought  not  to^  be  extended  to  a  new- 
case;  the  exception  itself,  tliough  established,  being,  as  it  was  said,  inconvenient  and 
founded  on  a  vicio'Us  principle.  I  do  not  propose  tO'  oft'er  your  Lordsliips  any  obser- 
vation upon  the  convenience  or  inconvenience  of  the  existing  [542]  law,  by  which  the 
personal  representative  is,  in  ordinai-y  cases,  preferred  to  the  owner  of  the  advowson  ; 
but  if  the  view  w-hich  I  have  taken  of  tlie  right  be  at  all  correct,  the  law  which  prefers 
tlie  personal  representative  is  the  general  rule,  and  it  lies  on  those  wlio  deny  its 
application  to  the  administrator  O'f  a.  prebenda.ry,  tO'  establish  a^  ground  of  exception. 
It  may  be  admitted,  that  the  right  of  such  administrators  has  never  been  the  precise 
subject  of  any  judicial  decision;  but  little  is  tO'  be  inferred  from  that  circumstance, 
either  on  one  side  or  the  other.  If  any  argument  is  to-  be  built  upon  tlie  absence  of 
litigation  upon  the  subject,  I  should  rather  conclude  that  tlie  general  rule  has  pre- 
vailed, than  that  an  exception  to  it  had  been  admitted  without  dispute.  There 
can  be  no  doiubt  that  (generally  speaking)  the  executor  of  a  prebendary,  as  well  as 
every  other  ecclesiastical  corporation  sole,  takes  the  jiersonal  rights  of  his  testator, 
whether  in  possession  or  in  action,  which  accrued  to  tlie  deceased  in  right  ol'  his 
prebend  ;  such  as  the  produce  of  the  prebeudal  lands  actually  severed,  or  rent  become 
due  before  the  death  of  the  prebendary.  So  a  ward,  relief,  heriot,  etc.  accruing  from 
the  prebendal  lands,  would  pass  as  chattels  to  the  executor ;  a.nd  on  the  other  hand,  the 
successor  does  not  take  any  such  rights  or  interests  as  are  less  than  freehold. 
Even  if  a  bond  be  expressly  given  to  a  corporation  sole,  (as  tlie  Dean  of  St.  Paul's)  and 
to  his  successors,  the  successor  shall  not  sue  upon  it,  but  the  executor  ;  20  Edw.  i.  2  ; 
Pro.  Corporations,  60.  It  is  urged,  however,  tliat  the  right  of  presentation  tO'  a  vacant 
churcli  is  not  a  matter  of  profit,  and  that  the  personal  representative  of  the  deceased 
prebenda.ry  ought  not  to  take  it,  because  it  would  not  be  assets.  But  the  same  argu- 
ment applies  to  the  jjersoiial  representatives  of  a  natural  person,  in  wliich  case  their 
title  is  admitted  to  be  unimpeach.able.  If  the  right  of  pre^[543]-sentation  be  not  part 
of  the  freehold,  it  cannot  be  exercised  by  the  successor:  by  whom  then  should  it  be 
exercised,  but  by  the  person  who  represents  the  personal  interest  of  the  deceased  1  The 
title  of  a.  personal  representative  is  not  confined  to  tliose  things  which  become  assets 
in  his  hands.  All  the  personal  estate  of  the  deceased,  whether  held  for  his  own 
benefit  or  for  that  of  others,  passes  to-  his  executor  or  administrator.  Terms  for 
years  producing  no  benefit,  covenants  and  obligations  for  tlie  benefit  of  strangei-s, 
vest  in  the  personal  representative.  If  the  patron  be  disturbed  in  presenting  to  a 
vacant  church,  and  die,  his  executor,  and  not  his  heir,  must  bring  the  writ  of  quare 
impedit.  It  can  scarcely  be  argued,  that  the  successor  of  a  deceased  |)rebendarv, 
who  was  disturbed  in  his  lifetime,  could  maintain  such  a.  writ:  and  if  not,  who  but 
•the  executor  could  maintain  it?     And  who.  is  tO'  have  tlie  writ  to-  tlie  bishop?     More- 
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over,  it  is  to  be  recollected,  that  in  such,  an  action  damages  ai-e  recoverable,  and  that 
such  damages  would  be  assets.     In  Smalht/ood  v.  The  Bishop  of  Coventi-y  (Cro.  Eliz. 
207),  it  was  expressly  held  by  the  Justices,  that  tliis  action  was  within  tlie  equity  of 
the  statute  of  the  -ttli  Ed.  3  ;  for  the  jjresentation  is  a  chattel  tliat  should  go  to  tlie 
executors  if  the  disturbance  liad  not  been,  and  for  a  disturbance  in  their  own  time 
they  shall  recover  damagesi  to  the  use  of  tlie  testator;   by  tJie  same  reason,  for  a 
disturbance  in  tlie  time  of  their  testator,  they  shall  recover  damages  by  the  equity  of 
the  statute  -i  Ed.  3  ;  and  according  to  the  report  of  the  same  case  in  SaviUe,  118,  it 
was  held,  with  reference  tO'  the  objection  that  the  presentment  could  not.  Ije  assets,  tliat 
everything  which  tlie  law  gives  to  executors  should  be  said  to  be  valuable  assets; 
that  by  recovery  in  quart  iinpedlt,  the  damages  would  be  assets;  [544]  and  soi,  a®  tlie 
advowson  is  assets  in  the  hands  of  the  heir,  the  presentment  shall  be  in  the  hands  of 
the  executor.     Will  it  be  said,  that  such  assets  belong  to  the  successoi-  of  a  prebenda.ry, 
or  that  he  rather  tlia.n  the  executor  is  to  sue  for  tliem  for  the  benefit  of  the  deceased's 
personal  estate?     It  has  been  objected,  in  argument  against  the  right  of  the  personal 
representative,  that  he  cannot  present  in  right  of  tlie  prebend,  yet  tliat  he  ought  to 
present  in  that  right  in  which  the  deceased  prebendaiy  must  have  presented.     But 
tlie  same  difficulty,  if  it  be  one,  would  apply  to  the  case  of  a  husband,  who,  though 
not  tenant  by  the  curtesy,  presents  after  his  wife's  deatli,  in  respect  of  an  advowson 
vested  in  the  wife,  to^  a  living  becoming  vacant  during  the  coverture;  and  also,  tO'  the 
case  mentioned  by  Fitzlierbert,  of  a  parson  to-  whom  a  right  of  presenting  to  a  vicar- 
age has  accrued  in  right  of  his  church,  and  who  presents  a  vicar  ai'ter  having  vacated 
his  rectory  by  promotion.     In  both  these  cases,  tlie  title,  which  accrued  alienc  pore, 
is  asserted  by  the  presenter  as  a.  personal  right  vested  in  the  individual  to'  whom  it 
accrued.     The  observations  which  I  have  humbly  submitted  to  your  Lordships,  have 
been  confined  to  tlie  case  of  a  presentative  advowson,  the  object  of  your  Lordships" 
question  being  in  terms  a  right  of  presentation.     The  case  of  a,  donative  advowson, 
in  which  there  is  no'  presentation  to  the  bishop,   stands  altogether  upon  diiierent 
ground,  not  forming,  as  I  conceive,  any  exception  to  the  general  rule  which  has  been 
mentioned,  but  being  of  a  nature  to  which  the  rule  is  inapplicable.     Tlie  principjle 
of  the  rule  which  carries  the  right  of  presenting  to  the  executor,  is,  that  the  right 
which  accrued  to  the  testator  as  patron,  is  become  distinct  from  the  advowson.     It 
belongs  to  the  patron  for  a  limited  time  only,  which  time  is  independent  of  his  interest 
in  the  advowson.     If  not  exercised  within  six  months,  it  passes  as  a  separate  and 
distinct  [545]  interest  to  the  bishop  ;  and  if  not  exercised  by  tlie  bishop  within  six 
mouths  more,  it  passes  in  like  manner  to  the  King  ;  neither  tlie  bishop  nor  tlie  King 
having  any  interest  in  the  advowson.   In  the  case  of  a  donative,  the  right  of  presenting 
is  subject  to  no  limitation.     Though  tlie  patron  forbear  to  fill  the  churoli  for  any 
lengtli  of  time,  his  right  is  not  lost ;  it  does  not  pass  from  him  to  the  bisliop,  nor  tO'  the 
King,  nor  to  any  otlier  person  ;  and  if  he  never  fill  tlie  churcli  at  all,  the  common  law 
has  made  no'  regular  provision  for  compelling  him  to  do  so.     So  different  is  the  right 
of  the  patron  of  a  dtmative  from  tliat  of  a  presentative  advowson,  that  even  during 
tlie  incumbenc}',  tlie  sole  riglit  of  visitation  and  correction  continues  in  the  patron, 
independent  of  the  jurisdiction  of  tlie  ordinary.     The  patron  alone  can  deprive  the 
incumbent,  and  it  is  to  him  tliat  resignation  must  be  made.     It  is  necessar}'  here  to 
consider,  whether  by  the  Spiritual  Court,  or  by  any  means,  the  owner  of  a  donative 
might  lie  obliged  to  supply  a  minister  for  the  service  of  the  churcli,  upon  the  ground 
of  his  having  dedicated  the  church  to  the  public  for  spiritual  purposes  ;  for  admitting 
such  obligation  to  lie  upon  the  patron,  yet  during  the  vacancy  of  a  donative,  eitlier 
by  deatii,  resignation  or  othei-wise,  the  freehold  of  the  church,  of  the  glebe,  and  of  the 
tithes,  reverts  to  tlie  patron,  and  remains  in  him  till  by  a  new  gift  he  confers  it  on 
a.  new  incumbent ;  and  it  would  therefore  be  inconsistent  witJi  this  title  of  tlie  patron, 
that  any  otlier  pei-son  should  have  a  right  to  divest  his  freehiold  by  coUation.     For 
tliese  reasons,  my  Lords,  I  am  humbly  of  opinion,  that  where  an  advow-son  belongs  to 
a.  prebendaiy    in   right  of  his  prebend,   and  the  church  becomes  vacant,   and  the 
prebendary  dies  withont  having  presented,  the  right  of  presentation  belongs  to  his 
personal  representative. 

[546]  Mr.  Justice  James  Parke :  To  the  question  wliicli  your  Lordships  have  been 
pleased  to  refer  to  the  Judges,  I  answer,  that,  in  1113'  opinion,  the  right  of  presentation 
belongs  to'  the  personal  representatives  of  the  deceased  prebendary.  The  precise  facts 
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stated  by  your  Lordships  have  never,  as  far  as  we  can  learn,  been  adjudicated  upon  in 
any  court";  nor  is  tliere  to  be  found  any  opinion  upon  them  of  any  of  our  Judges,  or  of 
those  ancient  text-writers  to  whom  we  look  up  as  authorities.  The  case,  tlierefore, 
is  in  some  sense  new,  as  many  others  are  which  continually  occur  ;  but  we  have  no 
right  to  consider  it,  because  it  is  new,  as  one  for  which  the  law  has  not  provided  at  all  : 
and  because  it  has  not  yet  been  decided,  to  decide  it  for  ourselves,  ivccording  to  our 
own  judgment  of  what  is  just  and  expedient.  Our  common-law  system  consists  in  tlie 
applying  to  new  combinations  of  circumstances  those  rules  of  law  which  we  derive 
from  legal  principles  and  judicial  precedents;  and  for  the  sake  of  attaining  uni- 
formity, consistency  and  certainty,  we  must  apply  those  rules,  where  they  are  not 
plainly  unreasonable  and  inconvenient,  to  all  cases  which  arise;  and  we  are  not  at 
liberty  to  reject  them,  and  to  abandon  all  analogy  to  tliem,  in  tliose  to  which  they  have 
not  yet  been  judicially  applied,  because  we  think  that  the  rules  are  not  as  convenient 
and  reasonable  as  we  ourselves  could  have  devised.  It  appears  to  me  to  be  of  great 
importance  to  keep  this  principle  of  decision  steadily  in  view,  not  merely  for  the 
determination  of  the  particular  case,  but  for  the  interests  of  law  as  a  science.  I 
propose,  therefore,  to  inquire,  by  reference  to  those  sources  from  which  we  usually 
derive  them,  what  the  rules  and  maxims  of  tlie  common  law  upon  this  subject  are; 
and  it  will  be  found  that  there  is  little  difficulty  in  the  inquiry,  and  none,  as  it  seems 
to  me  in  their  application  to  the  facts  under  consider-[547]-ation.  The  decision  of 
the  present  case  depends  upon  two  propositions,  botli  of  which  appear  to  me  to  be 
established  by  authority,  and  neither  of  which  can  be  shown  toi  l)e  unreasonable  or 
inconvenient.  First,  that  in  every  presentative  benefice,  tlie  void  turn  is  a  personal 
right  or  interest,  which  is  disanuexed  from  the  estate  in  tlie  advowson,  and  vested 
in  the  person  of  tlie  individual  to  whom  the  advowson  then  belongs.  Secondly,  that 
whether  valuable  in  a  pecuniary  point  of  view  or  not,  all  personal  rights  and  interests 
of  the  nature  of  property,  and  which  are  not  extinguished  by  deatli,  (with  soine 
exceptions,  which  are  easily  explained,  and  which  have  no  bearing  upon  the  present 
case),  vest,  on  tlie  death  of  the  owner,  in  his  personal  representatives. 

The  first  of  tliese  two  propositions,  1  say,  will  be  found  to  be  supi)orted  by 
authority  ;  for  in  evei-y  case  which  is  reported,  and  in  every  book  in  which  the  subject 
has  been  treated  of  or  mentioned,  as  far  as  1  have  been  able  to  discover,  tlie  void  turn 
or  right  of  pr&senting  to  a  vacant  presentative  benefice  is  either  expressly  stated  to 
be  a  personal  right  or  interest,  under  a  considerable  variety  of  description,  or  tlie 
cases  mentioned  are  capable  of  a  satisfactory  explanation  upon  that  supposition  only. 
It  is  true,  that  the  great  majority  of  the  authorities  to  which  I  refer  relate  to  benefices 
in  lay  hands,  but  all  do  not ;  and  there  is  no  one  case,  textbook  or  dictum,  of  which 
I  am  aware,  in  which  any  intimation  is  conveyed  tliat  there  is  any  exception  to  this 
general  rule.  Surely  it  is  impossible  to  argue,  with  such  a  constant,  uniform  and 
unvarying  course  of  precedent  on  one  side,  in  all  cases  in  which  the  subject  has  been 
in  question,  and  in  the  absence  of  all  authority  for  such  an  anomaly  on  tlie  other. 
that  the  case  of  an  advowson  in  spiritual  hands  is  an  exception  to  the  general  rule  : 
and  if  the  absence  of  authorit}'  [548]  were  not  sufficient,  it  seems  impossible  t«  show 
in  what  way  the  exception  could  liave  arisen. 

I  have  said  that  this  rule  exists  in  all  presentative  benefices,  and  I  confine  it  to 
these;  for  donatives  are  a  very  dift'erent  species  of  property,  and  are  governed  b}' 
different  rules.  This  svibject  is  most  clearly  explained,  and  all  the  authorities  referred 
to,  in  tlie  very  learned  judgment  of  my  brother  Littledale,  in  tlie  Court  below  (7  Barn, 
and  Cres.  145) ;  and  it  is  enough  to  say  the  result  is,  that  in  donatives  the  complete 
dominion  over  the  vacant  benefice,  and  the  freehold  in  it,  remain  in  the  patron, 
together  with  the  right  to  take  the  intermediate  profits,  until  it  is  again  granted  out 
by  him  to  a  new  incumbent,  in  the  nature  of  a  new  investiture.  This  freehold,  in  the 
case  of  the  death  of  the  patron  during  a  vacancy',  of  course  passes  to  the  heir.  I  do 
not  propose  to  occupy  your  Lordships'  time  by  citing  all  the  authorities  to  prove  that 
the  void  turn  of  a  presentative  benefice  is  a  personal  right  or  interest.  They  have 
been  all  referred  to  in  tlie  arguments  at  your  Lordships'  bar,  and  in  those  in  the 
Court  below.  In  some  cases  this  interest  is  called  a  "  c/iuse  in  action"  Leach  v. 
Bahhington  (Cro.  Eliz.  811) ;  in  some  '"  a  chattel,"  as  by  Periam,  justice,  in  the  Queen's, 
Fane's,  and  the  Archbishop  of  Canterhvry's  ca,ses  (4  Leon.  109)  ;  in  others,  as  in  Fitz. 
Nat.  Brev.  Quare  Impedit,  34  N.,  and  '-'t  Iveble,  152,  "  a  chattel  vested.  '     A  "'  personal 
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chattel,"  Vin.  Abr.  Executor,  z.  2,  pi.  4,  note.  "  A  chattel  vested  and  severed  from  the 
manor,"  Fitz.  Nat.  Brev.  33  P.  In  one  it  is  called  a  "  personal  tiling  annexed  to  the 
person  of  him  who  was  patron  in  expectancy  at  the  time  of  the  vacancy ;"  also,  "  a 
thing  in  right,  power  and  authority;"  and  also,  "  a  chose  [549]  in  a<.tion,  and  in 
effect,  the  fruit  and  execution  of  the  advowson,  and  not  any  advowson," 
by  six  Justices,  in  Stepliens  v.  Wall  (Dyer,  283,  a.) ;  in  3  Leon.  256, 
"  a  power  to  present,  and  an  authority  annexed  to  the  person."  lu 
Dighy  v.  Fitch  (Bro.  and  Golds.  167),  Justice  Warburton  said,  "  the 
presentment  is  the  possession,  in  quare  impedtt :  as  in  rent,  the  resei^ving  ;  in  com- 
mon, the  taking  of  the  profits."  In  Brookshy  v.  Wichani  (1  Leon.  167),  it  is  also 
compared  tO'  rent,  and  this  analogy  will  be  found  to  be  the  most  perfect.  The  ad- 
vowson is  the  estate,  which  descends,  may  be  conveyed,  is  limited,  and  escheats  as 
such  ;  the  presentation  is  the  mode  of  enjoyment,  the  profit  or  rent  of  the  estate,  and, 
like  the  rent  or  profit,  belongs  to  the  owner  of  the  estate  at  tlie  time ;  it  accrues  in  the 
nature  of  a  personal  chattel,  distinct  and  severed  from  the  inheritance  ;  it  belongs  to 
him  not  as  owner,  but  as  an  individual. 

These  authorities,  in  which  the  right  of  presenting  on  a  void  turn  is  treated  as  a 
personal  right,  are  not  confined  to  the  case  of  passing  to  the  executor,  in  the  event  of 
the  patron's  death  during  vacancy.     There  are  many  others  in  which  it  is  so  treated. 
A  termor  in  the  advowson  has  a  right  to  present,  though  after  the  term  has  expired, 
to  a  vacancy  which  happened  during  the  term,  Fitz.  Nat.  Brev.  Quare  Impedit,  33  a.  ; 
Brooke,  Presentation  Eglise,  22  ;  and  he  would  be  equally  entitled  tO'  the  rents  in 
arrear  of  an  estate  granted  for  the  same  term.     A  husband  is  entitled  to  present  after 
his  wife's  death,  on  an  avoidance  during  his  wife's  lifetime,  of  a  church  of  which 
she  had  the  advowson,  Co.  Litt.  120  a.;  Brooke  Present,  a  I'Eglise,  pi.  22;  as  he 
would  also  be  entitled  tO'  the  arrears  of  rent  of  his  wife's  estate.     It  is  incapable  of 
being  assigned  (Dyer,  283  a.)  [550]  or  released  by  one  joint  tenant  to  another  (1  Leon. 
167),  as  arrearages  of  rent  are.     If  the  patron  be  outlawed  in  trespass,  tlie  church 
being  void,  the  King  is  entitled,  as  to  tlie  other  goods  and  chattels  of  the  outlaw,  and 
as  he  would  be  to  the  rents  of  his  lands.     Brooke  Presentation  a  I'Eglise,  22  ;  Fitz. 
N.  B.  34  Q.     All  these  are  cases  of  advowsons  in  lay  hands ;  but  a  void  turn  is  treated 
in  one  case  as  a.  personal  right,  disannexed  from  the  advowson  when  in  spiritual 
hands.     In  Fitz.  N.  B.  34  N.,  it  is  said,  that  "  if  a  vicarage  happen  void,  and  before 
the  parson  present  he  is  made  a  bishop,  etc.  yet  he  shall  present  unto  tliis  vicarage, 
for  it  was  a  chattel  vested  in  him."     All  the  authorities  which  I  have  cited  are  uniform 
(and  many  others  might  be  adduced)  to  show  that  the  right  of  presentation  is  a 
personal  right  disconnected   from  the  estate  of  the  advowson,  and  belongs  to  tlie 
person  of  the  owner  ;   and  the  last  applies  to  the  case  of  a  spiritual  person,  and  is 
in  point.     But  on  the  part  of  tlie  successor  it  is  argued,  so  far  as  his  case  is  put  upon 
the  ground  of  authority,  that  the  last  case  is  single  and  unsupported,  and  that  aU  the 
others  are  anomalies;  that  in  truth  the  general  rule  is,  that  the  void  turn  continues 
part  of  the  advowson  ;  tliat  these  exceptions  have  been  introduced  in  all  cases  of  lay 
patronage,  without  any  reason  at  all,  tliough  they  have  been  too  firmly  establislied  by 
authority  to  be  now  disturbed,  but  that  the  general  rule  still  continues  and  ought  to 
be  maintained  in  the  case  of  spiritual  advowsons.     Of  course  the  burthen  of  proving 
the  existence  of  this  rule  lies  on  tliose  who  assert  it ;  but  the  singuhwity  of  this 
argument,  which  was  urged  at  your  Lordships'  bar,  is,  that  while  it  treats  all  the 
cases  in  the  reports  and  books  as  anomalies  and  exceptions  to  a  supposed  general  rule, 
without  the  least  authority  for  stating  that  they  are  exceptions  and  anoinialies,  it 
asserts  [551]  the  general  rule,  as  will  be  found,  without  any  authority  for  it;  for 
there  is  no  one  ease  or  dictum  cited  which  makes  any  mention  of  such  a  general  rule. 
But  it  is  contended  that  it  must  be  implied  that  there  is  such  a  rule,  from  four  cases 
which  lead  to  the  inference  that  the  next  turn  continues  part  of  the  advowson  :    one 
was  where  the  incumbent  was  also  patron,  and  died  seised  in  fee  of  the  advowson ;  the 
heir  was  held  entitled  to  present,  and  it  was  said  that  tliis  must  be  because  the  turn 
continued  a  part  of  the  advowson;  Hall  v.  The  Bisiiop  of  Winton  (3  Lev.  47);  but 
this  case  was  decided,  not  on  tlie  ground  of  the  next  turn  continuing  parcel  of  tlie 
advowson,  but  expressly  on  the  gi-ound  that  the  descent  toi  the  lieir  and  tlie  fall  of 
the  avoidance  to<  tlie  executor  happened  in  one  instant,  and  that  the  elder  right  should 
be  preferred.     The  general  nature  of  the  interest  which  ai-ises  O'U  an  avoidance  was 
distinctly  admitted,  and  the  right  of  the  heir  put  upon  a  ground  wliich  is  perfectly 
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consistent  with  it.  Two  other  cases  from  which  this  inference  was  raised,  were  tliose 
referred  to  in  Co.  Litt.  388  a.  A  bishop  dies,  a  church  being  vacant  in  his  life,  and 
after  his  decease  the  King  shall  present,  and  not  the  executor  or  administrator:  so 
also  in  the  case  of  tlie  death  of  a  tenant  by  kniglit  sen-ice  in  rapi-te,  with  an  ad- 
vowson  appendant,  which  has  become  void  in  his  life,  his  heir  within  age,  the  King 
presents,  and  not  the  executor  or  administrator.  And  this  is  said  to  be  another  proof 
that  tlie  void  turn  is  still  a  part  of  the  advowson.  But  though  the  King  omit  to 
present  till  he  restore  to  tlie  laishop  his  temporalities,  or  till  the  heir  be  of  age  and 
sue  his  livery  and  hath  it,  the  King  still  has  the  right  to  present ;  and  tliis  shows  tiiat 
in  neither  case  the  void  [552]  turn  remains  parcel  of  the  advowson,  and  belongs  to 
the  person  who  is  owner  of  it.  For  both  these  positions,  Fitz.  N.  B.  3:i  N.  O.,  is  an 
authority.  Besides,  it  is  said  in  Co.  Litt.  388  a.,  tliat  if  tlie  land  be  holden  of  a 
common  person,  in  that  case  tlie  executor  sliall  present;  but  if  the  void  turn  were 
still  part  of  the  advowson,  why  should  not  a  common  pei-son  as  well  its  the  King, 
when  both  take  the  advowson,  exercise  this  right?  It  is  quite  clear,  therefore,  that 
as  neither  of  these  cases  can  be  explained  by  the  supposed  rule,  we  must  look  for 
another  explanation.  Both  are  clearly  referable  to  the  King's  prerogative,  which 
entitles  him  in  tliese  special  cases  to  this  personal  interest.  It  should  be  observed 
also,  that  Rolle's  Abr.  Presentation  a  1'  Eglise,  c.  pi.  4,  and  Bro.  Present,  a  I'Eglise, 
10,  which  state  that  the  King  is  entitled,  both  state  that  the  bishop's  executors  are  not  : 
which  shows  that  these  great  lawyers  thought  the  void  turn  was  disannexed,  and  tliat 
the  successor  at  all  events  had  no  right  whatever.  A  fourth  case,  from  which  the 
inference  of  this  continuance  of  the  void  turn  as  part  of  the  advowson  was  deduced, 
was  that  of  a  conveyance  by  the  Crown  of  an  advowson,  whilst  tlie  church  was  void, 
which,  according  to  Fitz.  N.  B.  33,  n.,  passes  the  void  turn.  Admitting  that  authority 
to  be  correct,  and  it  is  doubtful  from  what  is  said  upon  this  subject  in  Dyer,  347  b.,  it 
is  a  question  only  as  to  the  efliect  of  the  King's  grant,  and  never  could  have  arisen  unless 
the  void  turn  had  been  severed  and  distinct  from  the  advowson.  The  case,  in  truth, 
amounts  to  no  more  than  this,  that  tlie  grant  of  an  advowson  which  involves  in  it 
every  present  and  future  right  of  presentation,  passes,  in  the  case  of  the  Crown,  the 
next  presentation  to  a  void  living,  which  the  Crown  can  grant;  Dyer,  283  a.  ;  though 
in  the  case  of  a  subject  it  would  not ;  for  a  subject  cannot  grant  over  such  a  [553] 
personal  right.  None  of  those  four  cases,  therefore,  which  are  relied  upon  as  proofs 
of  the  existence  of  this  supposed  rule  (and  there  are  no  others,)  in  reality  prove  it  at 
all,  and  all  are  capable  of  being  satisfaetorily  explained  upon  another  supposition. 
There  is,  therefore,  as  it  appears  to  me,  a  great  body  of  authority  in  favour  of  tlie 
position  that  tlie  void  turn  is  a  personal  right  in  all  cases ;  and  when  the  cases  are 
investigated,  a  total  absence  of  autliority  to  tlie  contrary.  If  it  be  conceded  that 
this  interest  is  of  a  personal  nature,  and  dissevered  from  tlie  advowson  in  all  cases, 
it  must  be  contended  that  in  the  case  of  a  spiritual  person,  tliis  personal  interest  or 
chattel  will  go  by  succession.  But  that  is  a  violation  of  tlie  established  rule  that  a 
corporation  sole  cannot  take  a  chattel  by  succession,  whetlier  in  possession  or  action  ; 
Fiilirood's  case  (4  Coke,  64) ;  and  no  authorit}'  can  be  cited  to  show  that  this  special 
chattel  interest  is  an  exception.  I  have  shown,  therefore,  that  tliere  is  no  autliority 
for  the  alleged  general  rule  that  the  void  turn  continues  annexed  to  the 
advowson,  and  is  not  of  a  personal  nature;  and  if  it  be  of  a  per- 
sonal nature,  there  is  not  only  no  authority,  but  it  is  against  the  rules 
of  law  that  it  should  pass  to  a  successor.  Upon  the  hypothesis  in  favour  of  the 
successor,  all  the  decided  cases  are  anomalies  ;  upon  that  made  by  the  personal  repre- 
sentatives, tliat  the  right  of  presenting  is  in  all  cases,  botli  of  lay  and  spiritual 
patronage,  a  personal  interest,  we  have  an  uniform  and  consistent  system.  As  this 
right  when  in  lay  hands  is  analogous  to  rent,  in  the  case  of  land,  so  it  is  when  the 
advowson  is  in  spiritual  hands  ;  and  as  a  parson  or  prebendary,  who  resigns,  or  his 
executor,  wlien  he  dies,  is  clearly  entitled  to  the  arrearages  of  rent  and  profits  which 
accrued  before  his  resignation  or  [554]  death  (Fitz.  N.  B.  122  D.  ;  120  L.  ;  19  Hen 
6,  44) ;  so  he  or  his  personal  representative  ought  to  he  entitled  to  the  right  of 
presenting,  which  fell  during  the  same  period.  Besides,  if  this  anom- 
alous princijile  is  introduced  on  the  ground  of  the  spiritual  character  of 
the  prebendary,  what  is  to  be  said  of  it  while  the  prebend  was  in  lay 
hands,  which  it  clearly  might  liave  been  before  the  Act  of  Uniformity,  according  to 
the  case  of  B/and  v.  Madox  (Cro.  Eliz.  79)?  Is  the  void  turn  to  be  dissevered  or  not, 
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according  as  the  prebendary  is  a  layman  or  ecclesiastic?  It  is  said  that  this  patron- 
age is  so  annexed  to  this  spiritual  corporation  as  to  be  incapable  of  separation  from 
it ;  but  not  only  is  there  no  authority  for  this  positioo,  but  many  precedents  are 
against  it,  in  which  bishops  and  other  ecclesiastical  corporations  sole  have  granted 
away  their  right  to  laymen,  which  grants  have  been  considered  good  against  them- 
selves. I  need  not  refer  your  Lordships  to  tlie  authorities  ;  they  are  collected  in  the 
reported  cases  iu  the  Courts  below.  And  indeed  I  am  at  a  loss  to  see  in  what  way  the 
alleged  difference,  if  there  be  any,  between  the  qualities  of  an  advowson  iu  lay  hands 
and  in  those  of  a  spiritual  proprietor,  could  have  arisen.  It  is  highly  probable,  to 
say  the  least  of  it,  that  all  rectories  were  originally  created  in  the  hands  of  laymen, 
who  received  the  patronage  from  the  bishops  in  lieu  of  those  lands  which  they  granted 
on  the  foundation  or  endowment  of  a  church  ;  and  if  this  be  so,  what  is  there  to  raise 
the  presumption  that  when  they  afterwards  gi'anted  these  advowsons  to  the  church, 
they  wished  them  to  have  new  properties  and  qualities  dift'erent  from  those  they  had 
in  their  own  hands?  or  if  they  did  wish  it,  what  power  had  they  tO'  communicate 
them?  They  could  no  more  alter  the  rules  of  law,  [555]  and  make  chattel  interests 
be  taken  in  succession  by  a  corporation  sole,  than  they  could  make  the  estate  in  a 
freehold  descend  to  executors.  "  Succession  in  a  body  politic,  is  inheritance  in  a 
body  private;"  Fulwood's  case  (4  Coke,  64);  and  no  grantor  can,  however  much  he 
may  wish  it,  limit  his  estate  against  .tlie  rules  of  law.  And  supposing  that  there 
were  instances  in  which  a  bishop  or  other  ecclesiastical  person,  and  not  a  layman,  had 
originally  founded  or  endowed  a  church  out  of  the  lands  belonging  to  him  in  that 
character,  and  became  the  proprietor  of  the  advowson  which  he  or  his  successor  had 
granted  to  the  prebendary,  the  same  difficulty  occurs  in  proving  the  intention  of  tlie 
donor,  and  a  similar  difficulty  in  cariying  that  intention  into  effect;  and  if  those 
difficulties  are  overcome,  the  alleged  difference  in  the  quality  of  lay  and  spiritual 
advowsons  must  at  all  events  be  confined  to  those  very  special  cases,  exclusive  of  all 
others. 

The  next  proposition  which  the  authorities  establish,  is,  that  all  personal  rights 
and  interests  of  the  nature  of  property,  and  which  are  not  extinguished  by  deatli, 
vest  on  the  decease  of  the  owner,  (witli  some  few  exceptions,)  in  his  personal  repre- 
sentatives. The  executors  or  administrators  are  not  constituted  for  the  purpose  of 
paying  the  debts  of  the  deceased  ;  their  liability  to  those  debts  is  a  consequence  of 
their  representative  character.  Litt.  s.  337,  says  that  executors  represent  the  person 
of  their  testator  ;  so  Yelverton,  103,  is  to  the  same  purpose.  He  is  in  law  the  testator's 
assignee;  Weutworth  Off.  Ex.  100.  As  to  the  estate  committed  tO'  his  trust,  he  may 
charge  others  and  be  charged  himself,  sue  and  be  sued,  as  the  testator  himself  ought : 
Sheppard's  Touch.  401.  Executors  taie  therefore  all  the  personal  estate  and  [556] 
interest  of  the  testator,  and  are  identified  witli  him  in  respect  to  all  personal  property, 
but  their  obligation  to  pay  debts  is  only  to  the  extent  of  the  value  of  tliose  effects 
w^hich  are  valuable.  They  have  all  the  deceased's  eft'ects,  but  they  are  liable  only  for 
assets.  It  is  a  fallacy  to  suppose  that  tliey  take  nothing  but  what  is  valuable;  and 
therefore  do  not  take  rights  of  presentation  to  void  benefices ;  a  fallacy  which  has  led 
to  the  argument  that  all  the  cases  in  which  a  personal  representative  has  taken  a  void 
turn,  which  certainly  cannot  be  sold,  are  unreasonable  anomalies.  The  31  Ed.  3, 
st.  1,  c.  11,  puts  administrators  who-  are  the  deputies  of  the  ordinary  on  the  same 
footing  as  executors  {Vide  also  Shep.  Touch.  401).  To  this  rule,  that  the  personal 
representatives  take  all  the  personal  rights  of  the  deceased,  of  the  nature  of  property, 
there  are  some  exceptions,  which  tlie  common  law,  in  the  case  of  private  individuals 
or  the  King's  prerogative  right,  lias  established.  Chattels  touching  tlie  realty,  deer 
in  a  park,  fish  iu  a  pond,  evidences  of  heir-looms  which  go  to  the  real  representative, 
and  tlie  analogous  case  of  the  ornaments  of  a  bishop's  chapel,  which  pass  to  the 
successor,  are  of  the  former  description  ;  the  right  of  the  Crown  to  the  void  turn,  in 
the  case  of  the  tenant  in  capite,  and  the  bishop,  stated  by  Coke,  p.  388  a.,  are  instances 
of  the  latter  ;  and  it  is  to  be  observed,  tliat  both  those  instances  are  put  by  him  as 
exceptions  to  the  general  rule,  that  chattels,  as  well  real  as  personal,  shall  go  to  tlie 
executors  or  administrators.  None  of  tlie  excepted  cases  have  any  bearing  on  this, 
and  there  is  no  mention  anywhere  made  of  an  exception  of  the  right  in  question 
when  in  spiritual  hands  :  and  it  would  violate  the  rule  of  law,  as  to  succession  by 
a  corporation  sole  to  chattels,  if  it  did. 

[557]  Mv  Ixirds,  I  must  own  that  it  appeai-s  to  me  to  be  quite  clear,  that  if  this  case 
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is  to  be  decided,  as  I  conceive  all  similar  case-;  ought  to  be,  according  to  the  rules 
deduced  from  former  decisions  and  legal  precedents  and  principles,  there  is  no 
doubt  as  to  the  right  of  the  personal  i-epresentative  of  the  prebendary  t<>  present 
to  the  void  living.  These  rules  cannot  be  sliown  to  be  contrary  to  sound  reason 
and  just  policy.  We  are  not  inquiring  wliether  i.ther  rules  might  or  might  not 
have  been  more  wise  or  reasonable,  and  whether  the  heir  in  the  case  of  lay  j)ro])erty. 
and  the  successor  in  that  of  spiritual  property,  might  or  migiit  not  have  been  likely 
to  exercise  the  right  of  presentation  more  beneficially  to  the  jiublic  interests.  If 
such  an  alteration  is  proper,  and  it  is  not  my  province  to  inquire  whether  it  is,  it  must 
be  made  by  the  Legislature.  "  What  ground  has  a  Judge,"  says  Lord  Keeper 
Henley,  '"  to  alter  the  law  because  he  cannot  approve  the  reasons  that  others  have 
given,  or  may  not  be  able  to  assign  a  satisfactory  one  himself?"  At  present  the 
system  is  at  all  events  uniform  and  consistent,  and  uniformity  and  consistency 
ought  not  to  be  lightly  sacrificed.  The  law  of  England,  which  has  from  the  first 
treated  advowsons  as  property,  (the  founders  or  benefactors  of  churches  having 
had  the  patronage  granted  to  tliem  as  property  for  a  valuable  consideration,)  has 
not  relied  upon  the  person  or  character  of  the  patron  for  the  due  exercise  of  the 
trust,  but  ha,s  adopted  other  securities  for  that  important  purpose.  The  incorrupt 
exercise  of  the  trust  is  secured  by  the  pienalties  against  simooy,  and  the  selection 
of  a  fit  clerk  by  the  examination  of  the  ordinary.  Subject  to  these  provisions,  it 
has  left  the  patronage  of  churches  to  descend,  be  limited  and  enjoyed,  like  other 
real  property.  For  these  reasons,  I  am  of  opinion  that  [558]  the  right  to  present  to 
the  void  turn  passed  to  tlie  personal  representative  O'f  the  deceased  prebendary. 

Mr.  Justice  Gaselee:  This,  my  Lords,  is  not  the  first  occasion  on  which  my  atten- 
tion has  been  called  to  this  question.  The  case  has  been  since  very  fully  and  ably 
argued  at  your  Lordships'  bar;  and  in  the  course  of  the  several  discussions  which 
it  has  undergone,  I  believe  even'  authority  that  can  be  brought  to  bear  upon  the 
subject  has  been  cited,  and  they  are  all  mentioned  in  the  reports  of  the  former 
discussions  (3  Bing.  223,  11  B.  Moore,  139,  and  7  Barn,  and  C.  113) :  I  shall  therefore 
not  trouble  your  Lordships  with  going  through  them  at  length,  but  shall  state,  as 
shortly  as  I  can.  the  grounds  upon  which  I  found  my  answer  to  your  Lordships" 
question  in  the  affirmative.  It  is  extraordinary  that  although  cases  similar  to 
die  present  must  have  happened,  there  are  no  traces  of  any  such  having  been  madc' 
the  subject  of  legal  investigation  ;  nor,  upon  the  best  inquiry  I  can  make,  have  I  been 
able  to  ascertain  what  the  practice  in  such  cases  has  been.  It  is  admitted  that  the 
general  rule  with  respect  to  presentative  livings  is,  that  if  after  a  vacancy  the 
patron  of  the  advowson  dies  without  having  presented,  the  rights  of  presentation 
to  the  vacant  turn  belong  to  the  personal  representative,  and  not  to  the  heir  of  tlie 
patron  :  and  the  reason  given  in  tlie  books  for  this  is,  that  it  is  a  fruit  fallen,  a 
chattel  severed  from  the  iniieritance  :  or,  in  other  words,  that  the  moment  a  church 
becomes  vacant,  the  turn  is  separated  and  disannexed  from  the  advowson.  and  is 
vested  in  the  person  of  the  individual  to  whom  the  advowson  at  that  instant  belongs. 
See  i  Leon.  109  :  Fitz.  N.  B.  33  P.  34  B.  and  34  N.  P.,  and  many  other  autliorities. 
And  it  is  so  far  consi-[559]-dered  as  disannexed  from  the  inheritance,  that  the  grant 
of  an  advowson  during  the  vacancy  does  not  carry  the  vacant  turn.  Where  th" 
husband  is  tenant  by  the  curtesy,  and  the  church  becomes  void  during  his  life, 
and  he  dies  before  it  is  filled  up,  yet  the  heir  of  the  wife,  who  takes  the  advowson. 
.shall  not  have  the  vacant  turn,  but  the  husband's  executors.  So  where  the  wife 
is  seised  of  the  advowson.  and  the  church  being  void,  dies  without  having  had  issue, 
so  that  the  husband  is  not  a  tenant  by  the  curtesy,  yet  the  husband  shall  present 
to  the  vacant  turn,  and  not  the  heir  of  the  wife.  Again,  in  the  case  of  a.  termo?;  if 
a  vacancy  happens  during  the  temi,  and  he  does  not  fill  it  up  during  the  continuance 
of  the  term,  he  is  entitled  to  doi  so  after  the  expiration.  And  there  are  many  ca.ses 
which  decide  that  although  the  grant  of  the  next  presentation  be  made  to  a  man 
and  liis  heirs,  yet  it  shall  go  to  his  executors,  and  not  the  heir. 

But  it  is  said  there  are  exceptions  to  this  general  rule :  one  of  which  is,  that 
where  the  patron  is  the  incumbent,  the  vacancy  occasioned  by  his  death  shall  not 
be  filled  bv  his  executors,  but  by  his  heir,  upon  whom  the  advowson  descends;  and 
for  this  is  cited  the  case  of  /fa!!  v.  T/ir  Bis/mp  of  Wiiic/iesfer  (3  Lev.  47).  But  what 
is  the  reason  given  by  the  Court  for  this?     It  is,  tJiat  all  is  done  in  an  instant,  tlie 
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descent  to  the  heir  and  the  falling  of  the  advowson  to'  the  executor ;  and  that  where 
two  titles  accrue  in  tlie  same  instant,  the  elder  shall  l>e  preferred  ;  as  in  tlie  case  of 
joint  tenancy,  where  one  devises  his  part,  the  titles  of  the  devisee  and  of  the  survivor 
iiappen  in  the  same  instant,  and  the  title  of  the  survivor,  being  the  elder,  shall  be 
preferred. 

Another  exception  is,  where  the  patron  is  a  bishop,  and  entitled  to  the  living 
in  right  of  his  see;  in  that  [560]  case,  if  the  bishop  dies  after  the  vacancy,  and  before 
it  is  filled  up,  the  King,  and  not  the  executors  of  the  bishop,  shall  present.  Various 
reasons  are  given  in  the  books  for  tliis  ;  one  is  said  to  be,  for  that  nothing  can  be 
taken  for  the  presentation,  and  tlierefore  it  is  not  i;ssets.  This  merely  cannot  be 
the  reason  ;  for  if  it  were,  it  would  apply  to  every  case,  and  entirely  do  away  with 
what  is  admitted  to  be  the  general  rule  in  presentative  livings. 

Another  reason  given  is,  that  it  is  a  spiritual  trust,  and'  consenjuently,  in  the 
vacancy  of  the  see,  vested  in  the  King  as  supreme  patron  and  head  of  the  church. 
Is  this  the  reason?  The  vacant  tura  is  by  all  the  authorities  considered  ;is  part  of 
the  teanporalities  of  the  see.  The  King  takes  it  as  such ;  it  passes  to  a  third  person 
by  the  grant  of  the  temporalities  ;  and  nothing  can  be  more  strong  to  show  that  it 
is  considered  as  disannexed  from  the  advowson,  tlian  tliat  if  the  vacancy  remains 
unfilled,  not  only  until  after  the  consecration  of  the  new  bisliop,  but  after  restitu- 
tion of  the  temporalities,  the  vacancy  is  still  to  be  supplied  by  the  King  or  his  grantee, 
and  not  by  tlie  new  bishop,  to  whom,  if  not  considered  as  so  disannexed,  it  would 
naturally  pass  as  part  of  the  advowson.  The  rights  ol  tlie  Crown  upon  these  sub- 
jects are  stated  in  Watson's  Complete  Incumbent,  c.  9,  48.  If  the  rule  be  that  all 
ecclesiastical  patronage  is  a  spiritual  trust,  and  cannot  bp  transferred  into  lay 
hands,  what  becomes  of  the  case  oi  an  archbishop's  options,  which  are  to  all  pur- 
poses considered  as  chattels,  and  his  personal  property?  He  may  devise  them,  and 
if  he  does  not,  they  pass  to  his  personal  representative. 

It  is  true  that  after  tlie  vacancy  happens  the  option  cannot  be  sold  ;  and  although 
it  cannot  be  supposed  that  any  archbisliop  would  sell  it  during  his  lifetime,  yet 
there  [561]  may  be  cases  in  which  his  executors  or  administrators  might  be  com- 
pelled to  do  so  before  a  vacancy  happens  ;  as,  for  instance,  on  the  application  of  a 
residuary  legatee,  or  one  of  the  next  of  kin.  A  distinction  is  attempted  to  be  made 
between  ecclesiastical  and  lay  patronage,  because  it  is  said  tliat  in  the  latter  the 
church  is  secured  from  an  improper  person  being  presented,  by  the  bishop's  right  to 
refuse  the  party  presented.  But  there  is  in  fact  nO'  ground  for  this  distinction. 
In  this  very  case  the  administratrix  claims  only  to  present;  the  Bishop  of  Lincoln 
is  to  judge  of  the  fitness  of  tlie  person  presented.  And  so  it  is  in  all  presentative 
livings,  whether  of  ecclesiastical  or  lay  patronage;  the  bishop  of  the  diocese  in 
which  the  benefice  is  situated,  is  to  examine  and  decide  upon  the  fitness  of  tlie 
presentee.  I  am  not  aware  of  any  authority  which  has  determined  tliat  a  grant  by 
an  ecclesiastical  patron  of  a  presentative  living,  tO'  which  he  was  entitled  in  respect 
of  his  ecclesiastical  preferment,  is  void,  although  of  course  he  cannot  grant  it 
beyond  his  own  life.  In  Watson,  p.  53,  it  is  said  to  have  been  held,  that  a  grant 
by  a  bishop  of  an  archdeaconry  for  21  years,  though  void  against  the  successors 
and  tlie  King,  is  good  as  against  himself.  And  many  of  such  grants  in  ancient 
times  are  tO'  be  found  in  the  Books  of  Entries.  I  will  not  trespass  upon  your  Lord- 
shii)s'  time  by  stating  them  at  length,  but  merely  refer  to  the  books  where  they  are 
to  be  found  :  The  King  v.  Abbott  and  another,  Vet.  Intr.  110.  Stanhope  v.  The  Bishop 
of  London  and  others.  Hob.  237  ;  Winch's  Entries,  825.  Webster  v.  The  Archbishop 
of  York  and  Woodroffe,  Co.  Entr.  507.  Hill  v.  The  Bishop  of  London  and  others, 
Co.  Entr.  508.  Adamson  v.  The  Bishop  of  Lincoln  and  others,  2  Bro.  Entr.  233. 
J.  N.  V.  The  Bishop  of  Bath  and  Wells,  Rastall,  522.  Overton  v.  Syddal,  Co.  Entr. 
122.  Byng  v.  The  Bishop  [562]  of  Lincoln,  Winch,  853.  Although  there  do  not 
appear  to  have  been  any  decisions  in  these  cases,  yet  Mr.  Justice  Ashurst,  in  Radcliffe 
V.  Doyley,  2  Term  Rep.  636,  says,  that  "  the  forms  of  legal  proceedings  are  evidence 
of  what  the  law  says."  In  one  case  indeed,  that  of  London  v.  Southwell,  reported 
in  Hob.  303,  the  pleadings  of  which  are  in  Winch's  Entries,  810,  it  was  held  tliat 
an  advowson  did  not  pass  by  a  lease  made  by  a  prebendary,  not  because  the  grant  of 
an  advowson  by  a  spiritual  person  was  illegal,  which  if  the  law  were  so  would  have 
been  an  answer  to  the  case,  but  because  the  words  of  the  lease  were  not  sufficient  to 

1028 


MIREHOUSE  M.   RKNNELL  [1833]        I  CLARK  &  FINNELLT 

comprise  it.  And  in  the  case  of  Armiger  v.  Bishop  of  Korwic/i  aiul  Holland. 
tlie  Court  said  that  the  grant  by  a  bishop  of  an  advowson,  though  void  under  1  Eliz. 
c.  19,  against  the  successor  and  the  Queen,  was  good  against  the  bishop  whilst  he 
continued  to  hold  the  see.  And  in  I'oyner  v.  Chorleton  (Dyer,  135.  a),  it  appears 
tliat  the  grantee  of  a  dean  and  chapter  of  the  next  avoidance,  may  recover  in  quart- 
impedit.  Mucli  stress  has  been  laid  by  the  counsel  for  the  plaintiff  in  error,  on  the 
case  of  Repington  v.  The  Governors  of  Tamirorth  School  (2  Wilson,  150),  in  which 
it  was  iield,  that  in  the  case  of  a  donative  the  right  of  donation  descends  to  the  heir, 
and  that  the  executor  has  no  title,  which  the  Court  said  lie  w-ould  have  had  if  it  had 
been  a  presentative  living.  This  case  is  so  very  miserably  and  scantily  reported 
that  it  is  impossible  to  ascertain  the  gro^unds  of  the  decision.  It  does  not  militate 
against  the  general  rule  which  1  liave  stated  in  the  early  part  of  what  I  have  addressed 
to  your  Lordships;  and  which,  as  I  have  above  stated,  the  Co'urt,  in  giving  their 
judgments  in  the  case  of  Repington  v.  The  Governors  of  Tamu'orth  School,  said, 
would  iiave  governed  that  [563]  case  if  it  had  been  one  of  presentative  livings. 
It  is  said  in  a  case  subsequently  reported,  that  "  judgment  was  overruled  in  Easter 
1763,  by  reason  of  a  mistake  in  records." 

Another  ground  of  objection  taken  to  the  plaintiff's  claim  is,  that  admitting 
the  vacant  turn  to  be  a  chattel,  still  the  plaintiff  is  not  entitled  to  present,  because 
it  is  said  that  the  prebendary  is  a  sole  corporation,  and  that  a  sole  corporation 
cannot  take  a  chattel  by  succession,  except  in  the  case  of  the  King.  That  a  sole 
corporation,  except  in  the  case  of  the  King,  cannot  take  a  chattel  in  succession,  is 
true ;  but  what  appears  to  be  the  fallacy  of  the  argument  in  this  part  of  the  case  is, 
that  the  prebendary  did  not  take  tlie  void  turn  by  succession ;  the 
advowson  goes  to  the  next  prebendary  by  succession,  and  if  the  void  turn 
went  with  it,  it  must  be  as  a  part  of  the  advowson  ;  for  if  disannexed  from  it,  and 
a  chattel,  as  it  is  stated  by  the  authorities,  he  could  not  take  it.  It  appears  to^  me, 
however,  that  the  moment  the  vacancy  happens  it  becomes  a  chattel  vested  in  the 
then  prebendary,  in  his  individual  capacity,  and  passes  to  hia  representatives  in 
the  same  manner  as  rent  or  any  other  fruit  of  the  pretend,  which  has  accrued  or 
fallen  during  his  lifetime;  and  for  this  I  would  refer  tO'  the  case  cited  in  Mr.  Justice 
Holroyd's  judgment,  from  Co.  Litt.  99,  and  to  the  passage  in  Fitz.  N.  B.  34  N.,  that 
if  a  vicarage  happen  to  be  void,  and  before  the  parson  presents  \e  shall  be  made  a 
bishop,  yet  he  shall  present  to  the  vicarage,  because  it  was  a  chattel  vested  in  him. 
With  respect  to  any  observation  that  arises  from  the  form  of  the  present  claim  of 
the  last  incumbent,  which  is  set  out  in  3  Bingham,  279,  supposing  your  Lordships 
can  take  notice  of  it,  which  I  apprehend  your  Lordships  cannot,  framed  as  the 
record  in  this  case  is,  in  which  the  patron  states  himself  to  be  prebendaiy  of  [564] 
the  prebend  of  South  Grantham,  anciently  founded  in  tlie  cathedral  church  of 
Sarum,  and  in  right  of  that  prebend  the  true  and  undoubted  patron  of  the  rectory 
of  Welby,  in  the  county  of  Lincoln,  in  the  diocese  of  Lincoln  ;  I  am  not  aware  of 
any  determination  that  the  common  form,  which  is  to>  be  found  in  1  Burn's  Ecclesi- 
astical Law,  150,  would  not  be  sufficient.     That  form  runs  thus  :  "  I,  Sir  W.  B.  P.,  true 

and  undoubted  patron  of  the  rectory  of  the  parish  church  in  the  county  of 

and  in  your  diocese  of now  vacant  by  the  death  of  A.  B.,  the  last  incumbent 

thereof."  But  if  that  form  be  necessary  where  the  presentation  is  made  by  the 
prebendary  himself,  it  does  not  follow  that,  because  the  administratrix  cannot  use 
that  jirec^isei  form,  she  cannot  present  at  all.  In  the  common  case  the  executor  or 
administrator  cannot  use  the  precise  form  used  by  the  patron  ;  it  must  of  course 
be  adapted  to  the  particular  situation  of  the  party.  In  considering  the  answer  I 
shall  give  to  your  Lordships'  question,  I  have  confined  myself  to  the  matters  con- 
tained in  this  record.  Of  the  several  documents  stated  in  the  judgment  of  the  noble 
Lord  who  was  Chief  Justice  of  the  Court  of  Conunon  Pleas  when  the  case  was  deter- 
mined in  tliat  court,  we  have  no  judicial  notice;  they  were  not,  they  could  not  have 
been  given  in  :  because  upon  this  record  nothing  decisive  can  be  drawn  from  tlie 
general  history  of  the  foundation  of  prebendal  churches,  or  the  appropriations  of 
livings  to  them.  There  does  not  appear  to  have  been  any  general 
mode  of  appropriation ;  they  are  stated  to  have  been  made  to  the  body, 
or  to  some  one  particular  member  of  it.  Of  what  was  the  course  pui-sued  in  the 
case  before  us,  we  have  no  judicial  notice,  nor  any  evidence,  either  judicially  or 
otherwise,  respecting  the  will  of  the  founder.     Under  these  circumstances,  therefore, 
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in  a  case  admitted  to  be  of  the  [565]  first  impression,  and  upon  which  no  precise 
authority  can  be  found,  it  seems  to  me  that  the  safest  course  is  to  follow  the  general 
rule  applicable  to  presentative  benefices. 

My  humble  answer  tO'  your  Lordships'  question  is,  that  the  right  of  presentation 
belongs  to  the  personal  representative. 

Mr.  Justice  Park  :  When  the  case,  out  of  which  the  question  propounded  by  your 
Lordships  for  the  opinion  of  His  Majesty's  Judges,  first  came  before  the  Court  of 
Conmion  Pleas,  I  took  infinite  paius,  by  reading  much  in  ecclesiastical  history,  by 
consulting  our  test  writers,  to  satisfy  my  mind  upon  it  (for  as  to  decided  cases,  there 
are  none) ;  and  after  that,  after  having  two  very  elaborate  arguments  at  the  bar,  and 
!ong  consultations  with  the  tlien  Lord  Chief  Justice  of  the  Common  Pleas,  I  came  to 
the  conclusion  that  Mrs.  Rennell,  as  administratrix  of  her  deceased  husband,  was  not 
entitled  to  that,  which  she  claimed  ;  and  in  giving  which  opinion,  I  am  happy  to  say 
I  concurred  with  Lord  Chief  Justice  Best,  (now  one  of  your  Lordships'  house,)  and 
Mr.  Justice  Burrough,  a  man  who  for  legal  knowledge,  and  sound  and  correct  under- 
standing, was  of  no  ordinary  kind.  To  err  in  judgment  witli  two  such  Judges,  if  err 
we  did,  can  be  no  disgrace  to  any  man.  When  this  case  was  removed  from  the  Com- 
mon Pleas  into  the  King's  Bench,  by  writ  of  error,  three  of  the  learned  Judges  of 
that  Court  reversed  the  judgment  of  tlie  Court  below,  against  tlie  opinion  of  Lord 
Tenterden,  the  Chief  Justice  ;  so  here  again  the  Judges  were  three  to  one  against  the 
judgment:  thus  four  Judges  were  opposed  to  four;  and,  therefore,  we  need  not 
wonder  that  this  case  has  found  its  way  into  your  Lordships'  house.  I  have  again 
heard  this  case  argued  with  great  learning  and  ability  at  this  bar ;  I  have  considered 
[566]  every  argument,  and  studied  the  judgments  of  my  different  learned  brethren, 
and  the  authorities  they  have  quoted  ;  and  though  1  do  not  deny  that  my  mind  has 
now  and  then  fluctuated,  (which  great  learning  and  great  ingenuity  at  the  bar  will 
frequently  occasion),  I  have  arrived  at  the  same  conclusion  I  did  in  the  Common 
Pleas;  namely,  that  the  administratrix  of  Mr.  Rennell  is  not  entitled  to  the  presenta/- 
tion  to  the  church  in  question,  the  advowson  of  wliich  belonged  to  Mr.  Rennell,  as 
prebendary,  in  right  of  his  prebend  in  the  church  of  Salisbury  ;  and  that  is  the  answer 
1  propose  to  give  to  your  Lordships'  question.  Before  I  enter  into  the  argument, 
which  must  be  almost  a  repetition  of  what  I  formerly  delivered,  and  which  is  now  in 
print,  I  hope  I  may  be  allowed  to  assert,  that  had  anything  passed,  either  in  the  Court 
of  King's  Bench  or  in  this  house,  which  had  convinced  my  understanding  that  my 
former  opinion  was  erroueoais,  I  should  be  one  of  the  first  to  acknowledge  my  mistake, 
and  to  retract  my  judgment.  I  have  done  so  on  two  other  occasions  in  this  house, 
and  shall  never  be  ashamed  to  make  such  an  avowal ;  for  none  but  a  weak,  nay  a 
wicked  mind,  will  persist  in  error,  if  tlie  understanding  and  more  mature  reflection 
convince  a.  man  that  he  had  before  formed  a  wrong  judgment.  It  is  admitted,  then, 
tliat  it  is  not  necessary  for  your  Lordshops  to  decide,  upon  this  record,  who  has  the 
right  of  presentation  to  the  living  in  question  ;  the  point  is,  whether  Mrs.  Rennell,  as 
administratrix  to  her  deceased  husband,  (which  must  be  in  his  natural  capacity,)  has 
established  her  claim  to  a  living,  the  advowson  of  which  belonged  to  her  deceased 
husband,  in  right  of  his  prebend  of  South  Grantham.  Not  that  upon  that  question 
I  have  not  a  clear  opinion  :  for  I  do  not  think  it  goes  to  the  Crown,  as  it  was  surmised 
it  did,  but  I  think  it  goes,  to  his  successor  in  the  stall  or  [567]  prebend  in  the  church 
of  Salisbury.  A  point  has  been  much  insisted  and  argued  upon,  which  seems  tO'  me 
to  be  the  foundation  of  all  the  misconception  in  this  case,  but  it  is  a  point  upon 
which  there  is  no  difference  of  opinion  ;  namely,  that  in  the  case  of  lay  patronage,  in 
the  events  which  have  happened,  tlie  patron  dying  after  the  actual  vacancy,  the 
personal  representative  and  not  the  heir  would  have  been  entitled  to  the  presentation  ; 
because  in  merely  lay  patronage,  the  church,  having  become  vacant  in  the  lifetime  of 
tne  last  possessor,  thereby  became  a  chattel,  and  went  to  the  executor  as  personal  pro- 
perty, being  severed,  and  therefore  no  longer  remained  with  the  advowson  as  a  part 
of  the  possessions  of  the  heir  of  the  person  seised  of  the  advowson  ;  and  in  that  case 
it  is  a  mere  question  between  the  different  representatives  of  the  same  patron.  Of 
this  law  there  is  now  noi  doubt,  grounded  upon  the  authority  of  decisions  and  of  a 
practice  long  known  ;  although  I  own  I  cannot  state  or  discover  any  reason  very  satis- 
factory to  myself  for  deciding  that  the  void  turn  in  the  lifetime  of  the  patron  is  a 
niere  chatteLwhen  the  question  arises  between  the  heir  and  the  executor  of  a  natural 
person.     For  Lord  Coke,  in  his  first  Instit.  388  a.,  says  that  such  a  turn  is  not  asset,=, 
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and  therefore  nothing  can  be  made  of  it  for  tlie  payment  of  debts';  therefore  tlie  rule 
between  heir  and  executor  cannot  depend  upon  considerations  of  that  sort.  But  I 
agree  with  Lord  Tenterden  tliat  the  want  of  a  satisfactory  reason  is  not  a  sufficient 
trround  for  overturning  a  practice  long  established.  This,  however,  in  my  way  of 
considering  this  case,  leaves  the  point  still  open  ;  and  I  cannot  find  from  any  of  my 
learned  brethren  in  any  court,  who  have  judicially  given  any  opinion,  nor  from  any 
industry  displayed  at  the  bar  in  the  courts  below  or  in  this  house,  nor  from  my  own 
laborious  reading  and  research  upon  this  subject,  tJiat  in  [568]  any  Court  in  England 
lias  such  a  case  in  specie  ever  l>een  decided.  The  question  is.  in  my  view,  wliether 
lay  and  spiritual  patronage  are  not  to  be  considered  as  standing  upon  a  very  different 
footing.  That  facts  similar  to  those  which  have  occurred  in  tliis  case  must  have 
existed  many  hundred  times,  no  man  can  doubt;  and  that  ecclesiastical  patrons 
thought  it  clear  one  way  or  other,  must  be  the  reason  why  no  decision  upon  such  a 
point  is  to  be  found  in  our  books.  I  myself  verily  believe  that  till  this  claim  was  set 
up,  no  spiritual  person  ever  imagined  that  those  rights  whicli  a  man  held  jure 
ecclesiae  merely,  could  be  exercised  by  others  after  his  death  ;  tJie  words  of  the  grant 
to  such  a  person  being,  "  We  duly  and  canonically  invest  you  "  (not  your,  executor, 
etc.)  "  in  and  tO'  the  said  prebend  and  caiionry,  and  invest  you  with  all  and  singular 
the  rights,  members,  privileges  and  appurtenants  thereunto  belonging  ;"  otherwise 
one  cannot  but  think  in  500  or  600  3'ears  such  a  claim  would  liave  been  contested, 
and  tJie  point  by  some  legal  decision  ascertained.  No  distinction  can  be  more 
broadly  drawn  in  the  whole  law  of  England  than  that  between  the  lay  and  the  spiritual 
function  and  character  ;  even  the  variety  of  cases  and  statutes  quoted  by  my  learned 
brothers  who  have  gone  before  me,  and  which  I  shall  not  fatigue  the  House  by  wading 
through',  establish  the  distinction.  Certain  personal  rights  belong  to  one  of  these 
charactei-s,  which  do  not  belong  to  the  other.  Tlie  transmission  of  church  property 
also  stands  under  veiy  different  considerations  from  the  transmission  of  lay  pro- 
perty: for  instance,  a  person  seised  of  a.  freehold  right  is  said  to  be  seised  in  /lis 
demesne  as  of  fee;  a  clergyman,  as  in  this  declaration,  is  said  to  be  seised  in  his 
demesne  as  of  fee  m  right  nf  his  said  prehend  nr  canonry.  I  cannot  deny  that  many 
of  the  evils  and  absurdities  which  I  contemplate  [569]  by  giving  effect  to  Mrs.  Ren- 
nell's  claim  will  also  arise  in  lay  patronage,  because  it  must  be  admitted  that  by 
giving  the  presentation  to  the  personal  representative  of  a  lay  patron,  it  may  fall 
to  a  very  inferior  person  to  present;  but  this  evil  arises  out  of  the  unfortunate  situa^ 
tion  in  which  lay  patronage  stands,  but  which  I  contend  ought  not  to  be  carried  one 
single  point  further,  especially  where  the  rule  hardly  applies,  the  lay  patron  acting 
in  his  natural,  the  other  in  a  politic  or  corporate  character.  What  was  the  origin  of 
lay  patron.age?  I  have  looked  much  into-  it.  and  the  result  of  all  my  researches  is  this, 
that  it  arose  in  the  infancy  of  society,  and  under  these  circumstances,  that  though  the 
appointment  of  fit  persons  to  officiate  throughout  a  diocese  was  originally  in  the 
bishop,  yet  when  lords  of  manors,  and  other  great  men  of  old,  were  willing  to  build 
churches,  and  to  endow  them  with  glebes  aiid  mansioii-Iiouses  for  the  accommodation 
O'f  fixed  and  resident  ministers,  the  bishops,  for  the  encoairagement  of  such  pious 
undertakings,  were  content  that  those  munificent  persons  should  have  the  nomination 
to  churches  so  built  and  endowed  by  them,  reserving  to  tJiemselves  still  the  right  of 
judging  of  the  fitness  of  the  persons  sO'  nominated.  "  Si  qids  eccJesiam  rum  assensU' 
diocessarvi  construxil,  ex  eo  ju^  patronatus  acqxdritwr :"  and  hence  have  followed  all 
the  consequences  of  a  mere  lay  possession,  or  property  ;  chattels,  where  chattels,  goin<j: 
to  the  executor  ;  the  rights  of  the  heir,  to  the  heir,  in  cases  where  bv  the  common  law 
the  rights  of  the  heir  were  paramount  to  those  of  the  personal  re]iresentative.  Hut 
still  the  question  recurs,  do  those  rules  apply  to  the  spiritual  patron  ;  and  can  tlie 
rights  and  property  which  belong  to  his  politic  character  be  dealt  with  as  if  he  were  a 
private  person?  Of  this  there  can  be  nO'  doubt,  that  in  our  la.w  now,  and  I  hope  they 
ever  will  be,  lay  and  [570]  spiritual  patronage  are  upon  a  very  different  footing. 
Bishop  Gibson,  in  his  Codes,  p.  757,  decisively  marks  the  distinction.  That  very 
learned  prelate  says,  and  his  authority  upon  subjects  of  this  nature  Ijas  always  been 
considered  as  entitled  to  great  respect,  "  The  right  or  property  wliich  the  patron  has 
in  an  advowson  will  not  warrant  a  plea,  as  it  is  in  temporal  property  "  (of  course 
therefore  the  bishop  is  contrasting  it  with  an  advowson  in  spiritual  hands)  "  that  he 
is  seised  in  dominiico  suo  at  de  feodo,  but  onlv  de  feodo.     The  reason  nf  which  is 
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given  by  Lord  Coke,  Inst.  17  a.,  because  tiiat  inheritance  (viz.  an  advowson)  savoureth 
not  de  domo,  and  cannot  sei^ve  for  sustenance  either  of  himself  or  his  household,  nor 
can  anything  be  received  of  the  same  for  defraying  of  charges;  and  in  the  case  of 
John  London  v.  The  Church  of  SoiUhwell  (Hob.  304),  where  the  words  of  the  lease 
were,  cnni'inodities,  emolMments,  profits  and  advantages  to  the  prebend  belo-iiginy, 
it  was  adjudged  that  tlie  advowson  did  not  pass  by  the  said  words  :  because,  said  the 
Court,  ail  the  words  used  implied  tilings  yainfid,  winch  is  contrary  to  the  nature  of 
an  advowson  regxdarly.''  Why  is  this  sol  I  say  it  is  so,  because  an  advowson  in  the 
hands  of  a  sole  corporator,  a  churchman,  is  not  a  matter  of  profit,  but  of  naked  trust 
merely ;  and  the  churclnnan  who  lias  an  advowson  appendant  to  an  ecclesia.stical 
dignity,  has  it  as  a  mere  matter  of  trust  in  jure  ecclesiae,  which  he  can  only  exercise 
for  tlie  benefit  and  advantage  of  tlie  churcli  of  which  he  is  a  member,  and  of  which  only 
as  a  member  of  the  chwrch  could  he  liave  a  right  to  dispose.  Mr.  Rennell,  tlierefore, 
had  only  a  right  as  member  of  the  church  of  Salisbury,  and  the  moauent  he  expired 
all  his  riglits  as  [571]  a  member  of  that  church  ceased.  Suppose,  instead  of  his 
death,  he  had  resigned  his  prebend  of  South  Grantliam,  having  omitted  to  fill  up  this 
living,  could  it  have  been  for  a  moment  alleged  tliat  he  still  had  a  right  to  it  as  fruit 
fallen  during  his  holding  the  prebend?  Am  I  right  in  stating  tO'  your  Lordships  that 
this  is  a  matter  of  trust  only;  for  upon  tJiat  much  of  the  argument  has  turned?  I 
wish  tO'  found  myself  again  upon  the  authority  of  Bishop  Gibson  on  this  point,  in  page 
757  and  758,  founding  himself  on  tlie  authority  of  Lord  Coke,  even  in  cases  of  lay 
patrons :  "  Guardian  in  socage  shall  not  present  to  an  advowson,  because  he  can  take 
nothing  for  it,  and  by  consequence  he  cannot  account  for  it.  and  by  the  law  he  can 
meddle  with  nothing  liei  cannot  account  for;  whicli  said  doctrine,  and  the  plain  ten- 
dency thereof,  are  exactly  agreeable  not  only  to  the  nature  of  advowsons,  which  are 
merely  a  trust  vested  in  tlie  hands  of  tlie  patrons  by  consent  of  tlie  bishop,  for  tlie 
good  of  the  church  and.  of  religion,  but  also  to  the  express  letter  of  tlie  canon  law  ; 
the  rule  of  which  is,  jus  patronatus  cum  sit  spiritiiali  annexum  vendi  vel  emi  non 
potest."  In  another  place,  the  bishop  says  they  are  mere  trusts  for  the  benefit  of  men's 
souls.  If  this  be  so,  in  the  origin  of  these  tilings,  even  as  tO'  lay  patronage,  however 
the  exercise  of  the  right  of  selling  advowsons  and  next  presentations,  when  the 
churches  are  full,  may  have  grown,  am  I  not  right  in  stating  to  your  Lordships  that  the 
greatest  difference  exists  between  lay  and  ecclesiastical ;  and  though  it  may  now  be 
impossible  to  shake  the  custom  of  making  profit  of  advowsons  in  the  hands  of  laymen, 
the  other  has  always  been  considered  as  a  /nere  trust,  to  be  exercised  by  the  patro7i  for 
the  benefit  of  the  church,  to  the  due  discharge  of  which  he  alone  is  to  look,  which 
[572]  he  alone  is  competent  to  consider  with  a  view  tO'  the  welfare  and  advantage  of 
religion,  in  this  respect  committed  to  his  sole  care,  and  upon  which  his  personal 
representative  may  be  absolutely  unable  to  form  a  Judgment?  It  may  appear  to 
your  Lordships  a  low  and  unfit  argument  to  state  to  tliis  House  ;  but  when  I  gave  my 
judgment  in  the  Court  below,  I  thought,  and  I'  think  so  stiU,  that  it  is  one  of  vital 
importance  to  the  interests  of  that  church  which  every  good  man  must  love  and  revere, 
and  tO'  which  I  have  never  received  a  specious  answer,  except  that  tlie  same  inconveni- 
ence may  occur  in  lay  patronage,  and  which  I  admit.  Suppose  a  prebendary  died 
insolvent  as  well  as  intestate,  and  that  all  his  next  of  kin,  as  they  probably  would  in 
such  a  case,  renounced  administration,  and  that  his  butcher,  baker  or  other  inferior 
tradesmen,  being  a  creditor,  took  out  administration,  must  such  person  present? 
Is  such  a  person  capable  of  forming  .a  correct  judgment  of  a  person  fit  for  the  cure  of 
souls?  And  yet  I  defy  the  ingenuity  of  man  to  get  out  of  the  dilemma;  for  if  Mi-s. 
Rennell  is  to  present,  the  butcher  or  baker  must,  under  the  circumstances  supposed, 
have  exactly  the  same  right.  I  lament  that  the  same  consequence  would  follow  in 
lay  patronage  ;  but  I  am  quite  sure,  till  compelled  by  the  judgment  of  your  Lordships' 
house,  I  cannot,  consistently  with  my  feelings  to  your  Lordships  nor  to  myself,  de- 
claring a  judicial  opinion,  advise  that  such  lamentable  consequences  should  be  carried 
one  step  farthei-.  That  the  presentation  no'W  under  consideration  is  not  assets  of 
value  is  quite  clear ;  it  may  be  a  chattel,  but,  in  the  hands  of  an  ecclesiastic,  a  cha.ttel 
of  mere  trust.  It  is  admitted  by  every  Judge  and  by  every  counsel  that  has  spoken 
upon  this  subject,  that  there  is  a  total  silence  in  our  law  books  during  the  whole  period 
of  our  ascertained  law  of  England,  upon  [573]  this  precise  point;  although  circum- 
stamces  similar  to  the  present  must  have  existed  many  times.     And  this,  to  me,  is  a 
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strong  convincing  proof  that  till  Uiese  days  of  novelty  no  suck  idea  wa«  ever  enter- 
tained upon  this  question ;  and  I  verily  believe  that  no  man  now  living  ever  before 
heard  of  such  a  claim  being  advanced.  Nothing,  I  think,  can  be  put  in  a  stronger 
iio-ht,  than  was  done  by  my  learned  brotlier,  Burrough,  when  this  case  was  before  tlxe 
Court  of  Common  Pleas.  The  allegations  of  tins  declaration  are,  that  the  late  pre- 
bendary, in  his  lifetime,  and  at  his  deatli,  w;is  seised  of  the  prebend  or  canoury 
founded  in  the  church  of  Saruni,  witli  its  appurtenances,  to  which  prebend  tile  ad- 
vowson  of  the  rectoiy  of  the  said  parish  church  of  Welby  belongs,  in  his  demesne  as 
of  fee,  in  right  of  tlie  said  prebend  or  canonry.  By  tlie  law  of  England,  a  prebendary 
or  canon  is  an  ecclesiitstical  sole  corporation  ;  iis  such,  he  can  have  no  heir,  ho  can 
have  no  personal  representative ;  as  sucli,  his  prebendal  rights  or  property  cannot  go 
either  to  his  natural  heir  or  tO'  his  personal  representative.  Where  then  must  they 
gol  To  his  successor.  In  their  corporate  capacities,  in  estimation  of  law,  the  pre- 
decessor and  successor  being  one,  it  is  a  continuance  of  the  same  corporate  body.  A 
prebendaiy  or  canon  is  a  corporator  in  two  respects ;  in  one  respect,  as  a  member  of 
the  corporation  of  dean  and  canons,  he  is  one  of  the  chapter  having  sedem  in  ecdesiae 
et  vocem  in  ca/ntiilo ;  and  he  is  a  corporator  sole  as  prebendary.  In  every  relation 
in  which  he  stands  to  tlie  church  he  is  a  corporator.  I  do  not  presume  to  state  to  your 
Lordships  anything  particular  respecting  the  constitution  of  this  canoui-y  of  South 
Grantham,  though  much  pains  has  been  taken  respecting  it  by  Lord  Chief  Justice 
Best  and  Mr.  Justice  Burrough,  in  tbe  Court  below  ;  because,  though  there  be  no  doubt 
of  the  autlienticity  of  [574]  the  documents  from  whence  tlieir  information 
was  drawn,  yet  we  are  not  judicially  informed  of  the  foundation  of  this 
particular  prebend.  When,  therefore,  in  this  declaration  the  prebendary  is 
said  to  be  seised  in  his  demesne  as  of  fee  in  right  of  his  canonry,  it  cannot 
be  meant  a  seisin  to  him  and  his  heirs,  for  by  a  canon  he  has  no  heirs ;  it  must  there- 
fore mean,  to  him  and  his  successors.  We  find  in  all  our  law  books  the  same  law 
that  I  have  above  stated  a.s  to  ecclesiastical  sole  corporations,  from  the  highest  to 
the  lowest  order  of  the  church.  Thus  it  is  always  said  tlie  prebend  is  vested  in  the 
spiritual  incumbent;  but  if  we  could  suppose  it  vested  in  Iiim  in  his  natural  capacity, 
on  his  death  it  might  descend  tO'  his  heir,  which  cannot  be.  The  law  has  therefore 
wisely  ordained  that  the  spiritual  person,  as  such,  shall  never  die,  any  more  than  the 
King,  by  making  him  and  his  successors  a  corporation  ;  by  which  means  all  rights  are 
preserved  entire  to  the  successor  ;  for  the  present  incumbent  of  a  spiritual  charge, 
and  his  predecessor  who  lived  centuries  ago,  are  in  law  one  and  the  same  person  ; 
but  if  the  personal  representative,  or  even  the  natural  heir,  were  to  intervene,  tlie 
succession  would  be  broken.  1  Blacks.  Com.  470.  The  position  of  Lord  Tenterden, 
agreeing  with  the  majority  of  the  Court  of  Common  Pleas,  though  differing  from  his 
own  more  immediate  brethren,  has  put  this  case  in  a  strong  and  luminous  point  of 
view  :  "  It  is  clear,"  says  his  Lordship,  "  that  the  administratrix  cannot  present  in 
right  of  the  prebend,  because  the  prebend  is  not  vested  in  her.  If,  therefore,  she  be 
allowed  to  present,  she  must  present  in  a.  right  different  from  that  in  which  the  in- 
testate would  have  presented  ;  and  this  will  not  be  conformable  to  the  general  rights  of 
an  administratrix,  which  are  those  only  that  belonged  to  the  person  or  personal  pro- 
perty of  the  intestate.  [575]  She  is  the  administratrix  of  the  personal  rights  and 
property  of  the  intestate  ;  but  I  find  noi  authority  for  saying  that  she  is  the  ad- 
ministratrix of  his  politic  rights  or  property  also.  If  in  the  case  before  the  Court  it 
be  held  that  the  administratrix  is  entitled  to  present,  it  cannot  be  denied  that  a  right 
generally  annexed  to  a  prebend  will  in  the  present  instance  be  exercised,  not  merely 
by  a  jjerson  who  has  not  the  jirebend,  but  by  a  person  claiming  as  if  he  from  whom  the 
title  is  derived,  and  who  had  the  advowson  in  his  politic  capacity  only,  liad  in  fact 
held  it  in  his  natural  capacity.  A  decision  to  this  effect  will  be  contrary  to  tlie  nature 
of  the  right."  Some  stress  was  laid,  in  arguing  this  case,  upon  tlie  stat.  of  21  H.  8, 
c.  11.  and  I  own  I  was  at  first  impressed  with  the  argument  arising  upon  it.  But 
upon  considering  the  statute,  and  the  motive  for  making  it,  it  now  appears  tO'  me  to 
have  no  bearing  upon  the  case.  The  statute  was  made  at  the  dawn  of  the  Reforma- 
tion, and  it  appears  that  the  then  lieads  of  the  Church,  following  in  that  resjiect  the 
example  of  the  see  of  Rome,  exercised,  or  endeavoured  tO'  keep  in  their  hands  the 
temporalities  of  the  Cliurch,  which  Monged  to  them  in  their  corporate  character, 
whether  aggregate  or  sole,  to  an  unreasonable  time,  for  tlieir  private  benefit,  to  the 
great  ruin  and  impoverishment  of  persons  appointed  to  livings;  tlie  statute  deprived 
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them  of  that  right,  and  gave  tlie  benefit  to  the  new  incumbent,  from  tlie  death  of  the 
last,  and  to  the  executors  of  sucli  new  incumbent,  if  he  should  happen  to  die  before  he 
realized  those  interests  which  the  statute  thus  gave  to  him.  Much  stress  has  also  been 
laid,  both  at  your  Lordships'  bar  and  at  the  bar  of  the  courts  below,  on  tlie  options  of 
the  archbishops,  which  I  admit  are  allowed  to  be  the  subject  of  devises  and  may  go  to 
executors.  But  I  answer,  that  they  are  ano-[576]-m<ilies  in  the  law,  and  the  exception 
proves  tlie  general  rule.  They  were  originally,  Mr.  Justice  Blackstone  thinks,  de- 
rived from  the  legatine  power  formerly  annexed  by  the  popes  to  the  metropolitan  of 
Canterbui-y,  and  that  right  has  been  continued  to  the  archbishops  in  their  respective 
provinces  of  Canterbury  and  York,  even  after  the  power  O'f  tlie  popes  has  ceased  in 
this  country.  But  all  these  anomalies,  I  again  repeat,  support  my  general  argument 
to  show  that  the  rights  of  lay  and  ecclesiastical  persons  stand  upon  a  totally  different 
foundation  ;  and  that  the  law,  attaching  as  it  may  upon  property  of  this  description, 
in  tlie  hands  of  a  lay  person,  does  not  attach  upon  the  same  species  of  property  in 
the  hands  of  one  who  holds  jure  ecclesiae.  The  case  of  Repington  v.  The  Governors 
of  Tamu'orth  School  (2  Wilson,  150),  has  been  much  pressed:  but  it  is  difficult  to 
ascertain  the  grounds  of  that  judgment.  It  was  tlie  case  of  a  donative,  and  Lord 
Tenterdeu  thinks  that  the  decision  may  have  proceeded  on  tlie  ground  that  the  Court 
thought  the  rule  as  to  presentative  benefices  in  lay  hands  not  well  founded,  and 
therefore  not  to  be  extended.  A  donative  is,  however,  of  a  very  peculiar  nature,  and 
therefore  any  decision  respecting  that  may  be  considered  as  anomalous  also.  And, 
indeed,  Mr.  Justice  Blackstone,  vol.  2,  p.  24,  speaking  of  donatives,  considers  them  as 
exceptions;  for  he  says,  "  These  exceptions  to  general  rules  and  common  right  are 
ever  looked  upon  by  the  law  in  an  unfavourable  view,  and  construed  as  strictly  as 
possible."  If,  therefore,  the  patron  of  a  donative,  in  whom  such  peculiar  right 
resides,  does  once  give  up  that  right,  by  presenting  his  clerk  to  the  bishop,  and  procur- 
ing institution  and  induction,  the  law,  which  loves  uniformity,  will  interpret  it  to 
be  done  with  an  intention  of  giving  it  up  for  ever,  [577]  and  will  therefore  reduce  it 
to  the  standard  of  other  ecclesiastical  livings.  The  ground  of  my  opinion  is,  that 
this  species  of  interest  in  the  case  of  spiritual  patrons,  whether  aggregate  or  sole,  is 
a  mere  personal  trust  to  be  exercised  by  him  or  them  in  the  spiritual  character, 
which  he  cannot,  consistently  with  his  high  duty,  if  he  be  a  sole  corporation,  either 
devolve  upon  another  during  his  life,  or  at  his  death  leave  to  be  exercised  by  his  heir 
or  personal  representative.  He  holds  jure  ecclesiae,  and  in  that  right  only  ;  if  he  had 
it  not  in  tliat  right  he  could  not  have  it  at  all  :  and  when  he  dies,  all  his  rights,  powei-s 
and  privileges  derived  from  the  church  absolutely  cease,  as  if  he  had  never  existed. 
This  is  no  new  notion  ;  for  that  laborious  and  learned  writer  upon  ecclesiastical 
law.  Dr.  Burn,  in  his  2d  vol.  7th  edit.  p.  92,  title  Dean  and  Cliapters,  observes  (Dr. 
Godolphin  having  said  that  after  the  death  of  a  prebendary  the  dean  and  chapter 
shall  have  the  profits).  "  But  by  statute  28  H.  8,  c.  11,  the  profits  of  a  prebend  during 
the  vacation  shall  go  to  the  successor."  Dr.  Burn  reconciles  this  apparent  contradic- 
tion thus,  which  bears  on  the  discussion  now  before  your  Lordships  :  "  the  issues  of 
those  possessions  which  he  has  in  common  with  the  rest  of  the  chapter,  (that  is,  a  cor- 
poration aggregate,)  shall  after  his  death  lie  divided  amongst  the  sui-viving  members 
of  the  chapter  ;  but  the  profits  of  those  possessions  which  he  has  in  his  separate  capa- 
city as  a  sole  corporation  of  himself,  shall  be  and  enure  to  his  successor."  Dr.  Burn 
seems  well  supported  in  this  distinction,  by  the  case  of  Yoxing  v.  Lynrh  (Sayer's  Rep. 
p.  81).  Therefore,  if  a  member  of  a  chapter,  which  is  an  aggregate  corporation, 
should  die  after  a  living  had  become  vacant,  it  seems  tO'  me  that  his  personal  repre^ 
sontative  might  as  well  contend  for  a  voice  [578]  in  the  chapter  as  to  the  filling  it  up, 
as  that  such  representative  might  have  it  to  himself  esclusivel}-,  where  a  living  be- 
longed to  the  intestate  as  a  sole  corporation  merely  :  although  Dr.  Bum  more  justly 
says  in  that  case.  "  it  would  go  to  the  surviving  members  of  the  chapter  :  in  the  other, 
to  the  successor."  When  Bishop  Gibson  says  advowsons  may  lie  granted  by  deed  or 
will,  etc.,  he  is  evidently  speaking  of  lay  patronage  only  :  for  he  adds.  '■  Tliis  general 
rule  is  to  be  understood  with  limitations,  that  it  extends  not  to  ecclesiastical  persons 
of  any  kind  or  degree  who  are  seised  of  advowsons  in  right  of  their  churches;  all 
these  "beina:  restrained,  (as  to  bishops,  by  stat.  O'f  1  Eliz.,  and  the  rest  by  13  Eliz..") 
from  making  any  grants  but  of  things  corporeal,  of  which  a  rent  or  annual  profit  mav 
be  resei-ved  :  and  of  that  sort,  advowsons  and  next  avoidances,  which  are  incorporeal. 
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and  lie  in  iiranl,  caunot  be."  This  distinotion  between  laity  and  clergy  pervades 
every  paije  of  our  ecclesiastical  liistory;  and  tlioso  well  versed  in  the  history  of  our 
venerable  church  will  immediately  recopiiize  the  justice  and  accuracy  of  those  prin- 
ciples I  have  been  endeavourin>r  to  establish. 

It  is  well  known  that  in  the  early  periods  of  the  church  history  of  this  country, 
the  paiDcliia  or  parish  was  the  episcopal  district.  The  bishop  and  his  clerfjy  lived 
together  at  the  cathedral  church,  and  all  tlie  tithes  and  oblations  of  the  faithful  were 
brought  into  a  common  fund,  for  the  support  of  the  bishop  and  his  college  of  pres- 
byters and  deacons,  for  the  repair  and  ornament  of  the  ciiurch,  and  for  other  works 
or  piety  and  charity.  At  this  time,  and  in  the  infancy  of  society,  the  stated  or- 
dinances of  religion  were  performed  only  in  these  single  choirs,  to  which  the  people 
of  each  whole  diocese  or  parochia  resorted,  especially  at  the  more  solemn  seasons  of 
devotion.  But  in  order  to  supply  the  inconvenience  [579]  of  distance  from  tXw 
mother  church,  the  bishop  was  wont  to  send  forth  some  of  his  clergy  to  preach  and 
dispense  the  word  and  sacraments,  and  these  missionaries  returned  to  give  to  the 
bishop  a  due  account  of  their  labours  and  success.  As  the  wants  of  society  for 
spiritual  instruction  increased,  and  when  the  members  of  tlie  episcopal  college 
found  it  inconvenient  to  go  forth,  certain  churches  were  allotted,  some  by  laymen 
(where  the}'  had  the  patronage  given  them  as  a  conipensaticni  for  having  built  and 
endowed  churches,  and  hence  the  origin  of  lay  patronage,  as  before  shown),  some  by 
the  bishops  to  the  prebendal  body  at  large,  some  to  one  particular  member  of  the  body  : 
all  which  may  be  seen  by  those  who  will  take  the  trouble  of  looking  into  the  ancient 
records  of  the  church.  Thus  these  churches  which  were  not  in  lay  hands  became 
prebendal ;  and  the  supply  of  the  duty  was  left  to  the  aggregate  corporation,  where  the 
perpetual  advowson  was  in  the  whole  community  of  the  dean  and  chapter,  or  to  tliat 
sole  corporation,  or  single  canon,  or  prebendaiy,  who  was  to  ha\-e  his  prebend  or 
exhibition  from  it.  In  progress  of  time  the  representative  curates,  who  were  to 
account  for  their  profits,  and  only  to  receive  a  small  stipend  for  their  services,  were 
so  ill  paid,  that  the  bishop  obliged  his  clergy  who  had  such  advowsons  to  retain  fit 
and  able  capellans,  vicars  or  curates  (for  these  are  all  nearly  of  the  same  import). 
with  a  competent  salary.  This  failing,  tlie  bishop  again  interfered,  and  obliged  the 
clergy  (that  is,  the  chapter,  or  that  single  prebendary,  in  whom  the  perpetual  advow- 
sons in  right  of  the  chajiter,  or  in  right  of  his  prebend,  of  which  he  was  seised  jrir< 
ecclesitif.  wan  vested,)  to  make  the  presentation  to  spiritual  persons  to  be  endowed 
and  instituted,  who  sliould  thenceforth  have  no  more  dependence  upon  their  spiritual, 
than  others  [580]  had  upon  their  lay  patrons,  with  a  competent  maintenance  to  be 
assigned  by  the  bishop. 

Much  of  tliis  information  mav  l>e  inferred  from  the  stat.  15  R.  2,  c.  6,  and  the  4 
H.  4,  c.  12. 

I  have  not  thought  it  necessary,  in  giving  this  detail  to  your  Lordships,  to  refer 
to  authorities,  but  what  I  have  advanced  will  be  found  as  the  early  history  of  our 
church,  in  various  books  well  worthy  the  attention  of  the  curious :  such  as  Spelman 
de  non  temera7idis  Eccles-its ;  Bish.  Kennet  on  Impropriations;  and  Burn,  title 
'■  Appropriation."  But  I  have  presumed  to  trouble  your  Lordships  with  this  short 
history  of  the  Church,  because  it  seems  to  me  to  prove  incontrovertibly,  that  what  is 
thus  vested  in  the  churches  for  spiritual  purposes  vests  in  them  as  a  body  politic, 
and  can  never  be  allowed  to  fall  into  the  private  common  stock  of  the  body  at  large, 
or  of  the  individual  sole  corporator.  And  it  will  be  found,  tliat  what  is  said  of  the 
church  at  large,  is  no  less  true  of  the  church  of  Salisbury,  as  was  luminously  shown 
by  Lord  Wynford  and  Mr.  Justice  Burrough  in  the  court  below  ;  and  much  is  to  be 
found  in  3  Dugd.  Mon.  371.  Thus  then  an  ecclesiastical  person,  during  his  incum- 
benc}',  is  entitled  to  all  the  profits  that  may  fall  of  a  chattel  nature:  but  when  a 
living  falls  vacant  to  which  he  has  a  presentation  in  right  of  his  church,  as  it  is  not 
a  matter  of  profit,  he  merely  presents  (jtiasi  incumbent. 

I  have  shown  to  your  Lordships  that  the  living,  in  the  present  case,  was  probabh 
endowed  out  of  tlie  prebend,  or  the  advowson  attached  to  the  jirebend  of  South  Gran- 
tham ;  in  either  case,  the  prebendary,  as  a  sole  corporator  for  the  time  being,  has  the 
right  of  presentation,  and  when  there  is  an  avoidance  he  may  present  in  right  of  his 
church:  he  presents  as  a  trustee;  [581]  the  trust  is  personaJ,  without  profit,  and 
cannot  be  transmitted  :  how  then  can  a  private  personal  representative  of  a  deceased 
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prebendary,  who  dies  after  avoidance,  but  before  presentation,  claim  the 
presentation?  Is  it  that  he  makes  it  a  chose  in  action,  out  of  which 
to  pay  the  debts  of  testator  or  intestate?  That  cannot  be,  for  it  is  not  assets. 
Does  he  chiim  to  present  because  this  trust  had  devolved  upon,  or  as  it  were,  become 
vested  in,  the  testator  or  intestate?  The  trust  has  indeed  devolved  upon  liim,  but 
not  in  his  own  right,  but,  as  tlie  declaration  truly  states,  in  right  of  his  prebend  : 
the  presentation  is  in  him,  not  for  his  own  use  or  benefit,  but  for  the  use  and  benefit 
of  the  Church,  confided  to  his  spiritu.al  not  to  his  lay  hands,  for  the  dignity  and 
ornament  of  tlie  Church  ;  a  trust  which  he.  and  he  onh^,  must  execute  upon  his  great 
personal  responsibility,  for  the  cure  of  souls,  and  for  the  advancement  of  the  interests 
of  religion  ;  a  dutj'  which  his  personal  representative,  in  iiis  natural  capacity,  cannot 
in  law  be  deemed  qualified  to  discharge. 

I  fear  I  have  fatigued  your  Lordships  with  the  length  of  the  argument ;  but  as 
some  of  my  brethren  unfortunately  differ  from  me.  I  could  not  satisfy  my  conscience 
upon  this  gre.at,  and  as  I  think,  awfully  momentous  question,  witliout  satisfying 
your  Lordships  that  I  have  not  come  to  the  conclusion  I  have  done  without  most 
anxious  consideration  and  deep  research.  The  result,  then,  of  my  opinion  is  this, 
that  whatever  is  attached  to  a  spiritual  sole  politic  body,  sinks  with  the  death  or 
resignation  of  the  party  who  possesses  that  right. 

Mr.  Baron  Bayley  :  As  the  opinion  I  delivered  when  this  case  was  before  the  King's 
Bench  is  in  print,  and  as  I  see  no  reason  to  vary  from  any  of  the  grounds  upon 
which  tliat  opinion  was  founded.  I  shall  not  be  [582]  obliged  to  detain  your  Lordships 
at  any  considerable  length.  I  take  the  general  rule,  with  the  single  exception  of 
benefices  in  the  gift  of  bishops,  to  be.  that  where  a  benefice  becomes  vacant,  the  right 
to  present  is  immedi.ately  detiiclied  from  tlie  estate  which  gives  that  right ;  it  vests, 
as  a  mere  personal  power  of  presenting,  in  the  individual  who  had  the  right  of 
patronage  at  the  time  that  vacancy  occurred,  and  will  continue  in  him  and  his  per- 
sonal representatives,  let  what  will  become  of  the  estate  which  gave  such  right. 

Therefore,  if  the  right  to  present  to  an  advowson  appendant,  or  an  advowson  in 
gross,  when  a  vacancy  occurs,  be  in  tenant  in  fee  or  tenant  in  tail,  and  he  die  without 
presenting,  though  tie  estate  will  pass  to  his  heir  or  devisee  in  one  ca.se,  and  to  the 
issue  in  tail  or  remainder-man  in  the  other,  the  right  to  present  will  devolve  on  his 
executor  or  administrator.  F.  N.  B.  33,  p.  34,  b.  :  Co.  Litt.  388  :  Dyer,  283,  a. ;  21 
H.  7,  pi.  6 ;  Bro.  a  I'Eglise.  pi.  34.  If  the  right  to  present  where  a  vacancy  occurs 
be  in  tenant  pur  autre  vie,  or  in  a  termor,  and  before  he  presents  cestui  que  vie 
dies,  or  the  tenn  expires,  so  that  the  estate  which  gave  him  the  right  to  present  is  gone, 
that  right  nevertheless  remains  in  him.  and  he  may  stiD  present.  F.  N.  B.  34,  b.  ; 
Bro.  Presentation  a  I'Eglise.  22.  Again,  if  husband  and  wife  be  seised  in  fee  or 
in  tail,  or  in  right  of  dower  in  right  of  tlie  wife,  and  the  church  become  void,  and 
the  wife  die  before  the  husband  present,  though  the  fee  descend  upon  her  heir,  or  the 
estate  in  tail  passes  to  the  heir  in  tail,  or  tlie  estate  in  dower  ceases,  the  right  to 
present  remains  in  the  husband.  21  Hen.  6,  b.  ;  38  Hen.  6.  36.  6  ;  14  Hen.  4,  12  ;  Bro. 
Presentation  a  I'Eglise,  pi.  22  ;  Co.  Litt.  120  ;  and  if  a  vicarage  become  vacant,  and 
the  parson  to  whom  the  right  of  presentation  belong  be  made  bishop,  whereby  his 
right  in  [583]  the  pai-sonage  ceases,  he  shall  nevertheless  present.     F.  N.  B.  34.  n. 

So,  had  Rennell  been  promoted  to  a  bishoprick,  would  he  have  lost  the  right? 
The  general  rule,  however,  will  probably  l>e  admitted  ;  but  its  application  to  the 
present  case  is  denied,  and  the  ground  of  that  denial  is,  that  the  present  case  is  an 
exception  ;  first,  because  Mr.  Rennell  was  a  spiritu.al  corporation,  and  had  this  right 
of  presentation  annexed  to  a  spiritual  dignity,  and  clothed  with  a  spiritual  trust. 
My  answer  is,  that  though  Mr.  R.  was  a  spiritual  person,  it  was  not  till  the  statute  of 
Car.  2  necessary  that  he  sliould  be  so ;  that  the  dignity  to  which  the  right  of  presenta- 
tion was  attached,  was  not  in  its  creation  spiritual  ;  and  tliat  if  it  were,  it  was  not 
clothed  with  any  spiritual  trust.  Mr.  R.'s  dignity  was  a  prebend  only,  and  at  com- 
mon law  a  layman  might  be  a  prebendary.  Bland  v.  Uaddox  (Cro.  El.  79).  A 
prebendary  has  no  cure  of  souls;  he  is  called  prebendary,  because  his  duty  is  jrraehere 
a-uxiJiium-  episcopo;  he  has  his  possession  annexed  to  his  prebend,  to  enable  him  to 
provide  for  himself  and  family.  It  is  by  the  cesti-aining  statutes  alone  that  he  is 
prevented  from  alienating,  with  consent  of  the  patron  and  ordinary,  all  liis  posses- 
sions, to  the  deprivation  of  his  successor ;  and  he  has  of  himself  the  full  jjower  of 
alienating  them,  so  as  to  bind  himself,  and  it  is  not  of  necessity  tliat  he  should  have  any 
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l>os8essions.  It  is  only  under  I'i  and  14  Car.  2,  c.  4,  s.  14,  tliat  lie  must  be  in  holy 
orders.  3  Co.  75,  b. ;  Dyer,  61,  b.,  pi.  30 ;  58  Edw.  3,  24  ;  2  Roll's  Ab.  341.  But  ad- 
mitting tliat  a  prebend  were  a  spiritual  dignity,  does  it  follow  that  church  prefer- 
ment, in  tlie  gift  of  the  prebendary,  in  right  of  his  prebend,  is  clothed  with  a  spiritual 
trust?  Is  the  spiritual  prefer-[584]-nient  to  which  a  bishop  is  entitled  in  rigiit  of 
his  see,  clothed  with  any  spiritual  trust?  May  he  not  grant  away  the  ne.xt  avoidance 
of  any  church,  though  the  avoidance  be  in  gross,  which  he  as  a  bishop  is  entitled  to 
fill ;  or  as  many  avoidances  as  shall  happen  within  lus  own  time?  And  will  not  such 
a  grant  bind  himself?  Watson  says,  he  may  make  the  grant,  and  it  will  bind  him. 
Watson,  c.  10,  p.  135,  136;  c.  45,  p.  873.  If  an  advowson  be  appendant  to  a  manor 
usually  let,  and  a  lease  be  made  thereof,  it  will  at  all  eventi  bind  the  bishop  who  made 
it,  and  liis  lessee  shall  present.  Gibson,  797,  says,  "  Advowsons  may  be  granted  by 
deed  or  will,  either  for  inheritance,  or  one  or  more  turns.  But  this  extends  not  to 
ecclesiastical  patrons  seised  in  right  of  their  churches,  nor  to  colleges  or  hospitals 
seised  in  right  of  tlieir  houses  :  for  they  are  so  far  restrained  by  the  statute  of  Elizabeth, 
that  tlieir  grants,  though  coiiHrmed,  will  not  bind  their  successors.  But  they  will 
bind  the  grantors,  for  their  own  times."  And  if  they  be  made  conformably  to  the 
statutes,  they  will  bind  the  successors.  Watson,  c.  10,  p.  137;  c.  45,  p.  875,  876. 
In  SmaUwood  v.  Bishop  of  Coventry  (Cro.  Eliz.  207),  the  bishop  had  made  a  grant  of 
the  next  avoidance  of  an  archdeaconry  (a  spiritual  dignity)  ;  he  afterwards  dist- 
turbed  the  grantee,  the  grantee  died,  and  his  executor  brought  a  quart  imyedit,  and 
the  bishop's  grant  was  held  good,  and  tlie  executors  had  judgment.  In  Foord's  Case 
(1  Ander.  47  ;  5  Co.  81 ;  Dy.  338,  b;  Cro.  El.  447.  472,  a),  a  prebendary  of  this  very 
church  made  a  lease  of  a  rectory,  part  of  his  prebend,  for  70  years.  The  dean  and 
chapter  confirmed  it  for  51  years;  the  successors  disputed  it  within  five  years. 
Watson  says,  it  would  have  been  good  for  his  own  time,  without  confirmation. 
Watson,  48.  And  all  [585]  the  Court  (except  Jeffery)  held  it  good  for  the  51  years.  In 
London  v.  Chapter  of  Soutlnre.ll  (Hob.  303),  where  plaintiff  claimed  in  quare  imjjedit, 
as  lessee  of  a  prebend  to  which  the  advowson  belonged,  the  question  was,  whether  tlie 
lease  had  words  sufficient  to  carry  the  prebend  or  not;  and  it  was  only  because  the 
words  were  not  sufficient  that  the  decision  was  against  the  plaintiff.  Presentation  to 
a  vicarage  belongs  of  common  right  to  a  parson  ;  but  by  consent  of  patron  and 
ordinary,  he  may  grant  it  to  another.  F.  N.  B.  34.  The  case  of  Sliarnock  v.  Boucher 
(Sir  T.  Raym.  88  ;  1  Lev.  125),  seems  to  show  the  distinction  between  what  is  clothed 
with  a  spiritual  trust,  and  what  is  not;  and  what  may  be  alienated,  and  what  cannot. 
A  prebendary  leased  his  prebend  for  three  lives  ;  and  whether  that  passed  the  right 
to  fill  the  office  of  commissary  within  the  prebend,  was  the  question.  The  Judges 
agreed  that  it  did  not,  if  the  right  belonged  to  his  spiritual  functions;  but  on  that 
point  tliej-  were  divided. 

The  only  remaining  point  is  founded  upon  the  rule  which  prevails  in  the  ca.se  of 
the  King  and  a  bishop,  and  a  supposed  analogy  between  that  case  and  this.  Where 
a  bishop  dies,  leaving  a  church  in  his  gift  vacant,  the  King  is  to  present,  not  the 
executors  of  the  bishop.  And  if  this  rule  be  founded  upon  the  spiritual  character  of 
the  act  of  presenting,  it  is  an  authority  in  this  case.  If  it  be  founded  on  the  relation 
Ijetween  the  bishop  and  the  King,  and  is  referred  to  the  King's  prerogative,  it  is  not : 
and  I  am  of  opinion  it  is  referable  to  the  relation  between  the  bishop  and  the  King,  as 
to  the  King's  prerogative.  The  King  is  the  sovereign  patron  of  every  bishopric. 
6  Edw.  3,  40  ;  and  though  he  gives  the  chapter  leave  to  elect,  the  patronage  is  in  him. 
[586]  6  Edw.  3,  40.  And  upon  the  death  of  a  bishop  the  see  comes  to  the  Kin"  as  the 
bishop  left  it ;  and  if  a  deanery  or  a  stall  be  left  vacant,  the  King  shall  fill  it  up  : 
6  Ed.  3,  c.  40.  A  prebendary  of  Abergwilly  died  ;  the  bishop  (of  St.  David's)  died  : 
the  temporalities  were  seized  into  the  King's  hands.  A  new  bishop  was  appointed, 
and  filled  up  the  stall.  The  King  brought  quare  impedit,  and  it  was  adjudged  that 
lie  had  right,  and  a  writ  was  awarded  to  the  bishop.  Rex  v.  Bishop  of  St.  Lavid'x 
(50  Edw.  3,  c.  26).  The  temporalities  come  to  the  King  as  founder  by  presumption. 
Mall.  65,  n.  to  pi.  6.  And  this  is  so  high  a  prerogative,  and  so  far  incident  to  and 
inseparable  from  the  Crown,  that  a  subject  cannot  claim  it  by  grant  or  prescription. 
Mall.  65,  n.  to  pi.  6.  And  if  the  King  die,  sede  vacante,  tlie  succeeding  King  shall 
have  the  temporalities,  not  the  King's  executors.  Mall.  65,  n.  to  pi.  4  ;  Bro.  Chatt.  2  : 
2  Roll.  Abr.  21 1.     And  if  the  King  die,  leaving  a  church  void,  the  succeeding  King 
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shall  present.  Semble,  Mall.  65,  pi.  4,  and  n. ;  Mall.  12,  pi.  16 ;  Bro.  Chatt.  2  ;  2  Roll. 
Abr.  211.  And  this  though  the  church  became  void  in  the  bishop's  life,  and  though 
the  new  bishop  has  sued  out  his  livei-y  out  of  tlie  King's  hands  before  tlib  King 
presents.  Mall.  65,  pi.  5 ;  2  Roll.  Abr.  .'U:},  pi.  5  ;  'Wats.  73  ;  F.  N.  B.  33,  n.  In  the 
case  of  a  bishoprick,  therefore,  if  the  bisliop  dies,  whatever  spiritual  preferment  in 
the  gift  of  the  bishop  was  vacant  at  the  bishop's  death.,  and  whatever  shall  become 
vacant  tiU  the  see  is  filled  up,  devolves  upon  the  Crown,  and  is  inseparable  from  the 
Crown ;  so  that  the  Crown  cannot  grant  it  away  ;  and  in  case  of  the  demise  of  the 
Crown,  it  will  pass,  not  to  the  executor  of  the  deceased  King,  but  will  accompany  the 
Crown,  and  go  to  the  succeeding  King. 

[587]  Upon  this,  two  observations  occur :  one,  that  in  the  case  of  the  Crown,  and 
in  the  case  of  the  Crown  only,  can  a  sole  corporation,  which  the  King  is,  take  a  chattel 
by  succession  ;  so  that  what  is  tlie  rule  in  the  King's  case,  where  the  right  to  present 
may  by  reason  of  the  prerogative  pass  from  the  bishop  to  the  King,  from  the  King  to 
the  King,  will  not  apply  to  tlie  case  of  a  prebendary,  where  there  is  no  such  preroga- 
tive to  pass  the  right  from  prebendary  to  prebendary.  16  Vin.  Q.  14.  The  other, 
that  what  is  the  case  with  the  Crown  with  reference  to  a  bishop  who  holds  per 
baron  iam,  is  the  case  with  every  otlier  tenant  in  capite,  where  the  tenancy  by  reason 
of  infancy  in  the  heir  becomes  as  it  were  suspended,  and  the  tenancy  returns  in  ward- 
ship to  the  King.  Co.  Litt.  388,  a.  is  express  upon  this  point,  and  puts  the  two  cases 
together;  that  of  the  King's  tenant  in  capite,  and  that  of  a  bishop.  If  the  King's 
tenant  by  knight's  sei-vice  in  capite  be  seised  of  a  manor  to  which  an  advowson  is 
appendant,  and  the  church  be  void,  and  the  tenant  die  (leaving  his  heir  in  ward),  the 
King  shall  present,  not  the  executor ;  and  if  a  church  in  the  gift  of 
a  bishop  become  void,  and  the  bishop  die,  the  King  shall  present,  and 
not  the  executor.  Co.  Litt.  388,  a.  The  right,  therefore,  of  the  King, 
in  case  of  a  bishoprick,  appears  to  me  to  be  referable  not  to  the  spiritual 
character  of  the  person  from  whom  the  right  comes,  but  to  the  King's  prercgative, 
because  it  obtains  equally  in  the  case  of  every  tenant  in  capite,  whether  he  be  a 
spiritual  person  or  not. 

Upon  tlie  whole,  therefore,  I  am  of  opinion  that  the  general  rule  is,  that  if  a  church 
become  vacant  and  the  patron  die,  the  right  to  present  devolves  upon  his  executor ; 
that  this  is  the  rule  also  when  a  prebendary  in  right  of  his  church  is  patron,  because 
until  the  statute  [588]  of  Car.  2,  (13  and  14  C.  2,  e.  4,  s.  14,)  it  was  not  necessary  a 
prebendary  should  be  a  spiritual  person,  and  because  in  the  case  of  spiritual  persons 
their  right  to  present  to  churches  is  temporal,  not  spiritual,  inasmuch  as  they  only 
grant  it  away  when  a  vacancy  occui-s,  as  they  may  their  other  temporal  posses- 
sions ;  and  that  the  excepted  ca.se  of  a  bishop  is  not  applicable  to  other  spiritual 
persons  seised  of  advowsons  in  right  of  their  dignities  or  churches,  because  the  case 
of  a  bishop  is  referable  to  the  prerogative  of  tlie  Crown,  which  enables  the  Crown  to 
take  a  chattel  in  succession,  and  to  the  relation  in  which  the  Crown  stands  to  a  bishop, 
the  bishop  being  tenant  in  capite  to  the  Crown,  not  to  the  spiritual  character  of 
bishop,  nor  to  any  spiritual  nature  in  the  right.  My  answer,  therefore,  to  the 
question  proposed  by  your  Lordships  is,  that,  in  the  case  that  question  propounds, 
the  right  of  presenting  belongs  to  the  executors  of  the  prebendary. 

Mr  Baron  Bolland,  after  stating  the  question,  said  :  It  is  highly  probable  that 
the  state  of  facts  out  of  which  this  question  arises,  has  in  very  many  instances  existed, 
and  it  is  remarkable  that  no  light  is  tlirown  upon  the  subject  by  any  decision  at  law, 
nor  by  any  practice  of  the  church,  upon  a  presentation  to  a  benefice  under  circum- 
stances precisely  similar  to  the  present.  If  any  such  decision  exist,  it  has  escaped 
the  industry  of  the  experienced  counsel  who  argued  this  case  in  the  court  below,  and 
at  the  bar  of  this  House,  and  the  researches  of  the  learned  Judges  of  those  courts, 
whose  inquiries  were  so  sedulously  directed  to  the  discovery  of  some  authority  upon 
which  their  judgment  might  be  founded.  It  is  to  principle,  therefore,  and  to  cases 
analogous  to  the  present,  if  any  can  be  found,  that  the  [589]  attention  is  to  be 
turned,  in  order  to  arrive  at  a  satisfactory  conclusion. 

In  pursuing  this  inquiry,  I  do  not  mean  to  dispute  that  by  the  law,  as  it  stands, 
if  a  presentative  church,  the  advowson  of  which  belongs  to  a  layman,  become  vacant, 
and  the  lay  patron  die  without  presenting,  his  executor  shall  present,  and  not 
his  heir  nor  his  devisee,  or  the  next  owner  of  the  advowson,  it  being  consider,  d  that 
the  next  turn  is  a  chattel :  thougli  tliis  seems  to  have  been  doubted  in  the  case  of  the 
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Queen  v.  Tfie  Archbishop  of  Canterbttry,  Fane  and  Hudson  (4  Leon.  109),  and  the 
Court,  left  it  undecided.  The  distinction  which  I  shall  endeavour  to  make  will  be, 
that  tJie  right  of  the  owner  of  an  advowson  does  depend,  though  the  contrary  is 
contended  for  on  the  part  of  the  defendant  in  error,  upon  the  character  in  wh'ch  he 
iiolds  ;  and  that  as  the  deceased  was  seised  of  and  in  the  prebend  of  South  Grantham, 
with  its  appurtenances,  to.  which  prebend  the  advowson  of  the  rectory  of  the  parish 
church  of  Welby,  witli  its  appurtenances,  belonged,  in  his  demesne  as  of  fee,  in  right 
of  the  said  prebend,  the  right  of  presentation  to  the  church,  when  it  should  become 
vacant,  arose  out  of  his  office  of  prebendary,  was  a  spiritual  trust  to  be  executed  for 
the  support  and  for  the  promotion  of  the  welfare  of  the  established  religion,  and 
that  to  him,  and  to  him  alone,  was  confided  the  choice  and  appointment  of  an  incum- 
bent. It  appears  from  history,  tJiat  for  six  or  seven  centuries  the  parochia  was  the 
diocese,  or  episcopal  district;  there  was  the  residence  of  the  bishop  and  his  clergy  at 
the  cathedral  church  ;  all  tithes,  offerings  and  ecclesiastical  profits  belonged  to  the 
bishop  and  to  his  clergy,  for  their  support,  for  the  repairs  and  ornaments  of  the 
church,  and  [590]  for  other  works  of  piety  and  charity.  Such  community  and 
collegiate  life  of  the  bisliop  and  his  clergy  was  the  practice  of  the  British,  and  was 
afterwards  adopted  by  the  Saxon  church. 
,  Manj'  causes  contributed  to  the  existence  of  parochial  churches.  In  some  places 
the  liberality  of  the  inhabitants  raised  tliem,  and  by  supplying  preachers  with 
houses,  induced  them  to  settle  and  become  the  pastors;  kings  founded  free  chapels, 
for  the  purpose  of  worship  for  their  court  and  retinue.  The  bishops,  too,  to  plant 
and  encourage  Christianity  amongst  the  people,  built  churches;  but  tlie  great  source 
from  whence  the  increase  of  the  number  of  buildings  for  divine  worship  arose,  was 
the  piety  of  the  great  lords,  who,  having  large  possessions  and  territories,  frunded 
churches  for  tJie  use  of  their  families  and  tenants,  within  their  respective  domains  ; 
and  hence  it  seems  a  title  to  patronage  in  laymen  first  sprung :  hence  the  boundaries 
of  parishes  became  commensurate  with  the  e.vtent  of  manors;  hence  the  siveral 
]iortions  of  the  same  church  were  divided  according  to  the  separate  interests  of  the 
several  lords.  But  although,  for  the  purpose  and  in  the  hope  of  more  firmly  estab- 
lishing religion,  and  more  widely  extending  its  divine  influence,  these  changes  in 
the  constitution  and  management  of  the  church  were  permitted,  the  i  ight  of  the 
bishop,  either  in  respect  of  spirituals  or  temporals,  was  not  invaded.  He  still  had 
the  cure  of  souls,  and  a  title  to  all  the  ecclesiastical  revenues  within  his  whole  d  ocese; 
by  his  authority  and  consent  priests  were  ordained,  as  assistants  given  to  him  ;  no 
church  could  be  used  for  public  worship  till  consecrated  by  liim  ;  no  priest  could 
officiate  there  without  his  delegation. 

From  the  causes  I  have  above  stated,  the  privilege  [591]  of  nominating  fit  persons 
to  officiate  in  churches,  which  the  piety  and  liberality  of  private  persons  had 
founded  or  endowed,  was  given  ;  and  the  bishops  were  content,  in  such  cases,  to  forego 
the  privilege  of  appointing  the  ministers  who  were  to  perform  the  duties  in  such 
churches.  This  power  was  conceded  to  tlie  founders  or  benefactors  ratiime  fundia- 
tionis.  where  they  were  founders;  ratione  dotintinnis,  where  they  endowed  the 
churches;  and  ratione  fundi,  where  they  gave  the  soil  upon  which  they  were  built; 
tlie  bishops  reserving  only  the  power  of  deciding  upon  the  fitness  of  the  persons 
nominated  (1  Co.  Litt.  119  b).  In  process  of  time  this  practice  became  the  law  of  the 
church.  The  church  having  made  these  concessions,  and  having  thus  ]3arted  with 
the  right  of  presenting,  it  became  a  matter  of  indift'erence  to  the  bishops,  whether, 
upon  the  death  of  the  lay  owner  of  an  advowson,  during  the  vacancy  of  the  church 
belonging  to  it,  the  right  that  the  patron,  had  he  lived,  would  have  exercised,  should 
go  to  his  heir,  or  should  belong  to  his  executor  :  the  church  left  that  question  to  the 
courts  of  law  to  determine,  and  I  am  bound  to  admit  that,  in  such  cases,  the  claim  of 
the  executor  is  established  ;  but  I  cannot  apply  that  rule  to  the  case  in  question, 
liecause  the  advowson,  of  which  the  late  prebendary  of  Grantham  was  seiser',  was 
given  to  him  as  a  member  of  the  church  of  Salisbury,  was  appendant  to  an  ecclesi- 
astical dignity,  and  is  not  to  be  governed  by  the  same  la.w  as  is  applicable  to  the 
advowson  in  lay  hands.  If  I  am  wrong  in  taking  this  view  of  the  question,  the  error 
arises  from  my  considering  the  right  of  the  executor  of  a  lay  patron  to  be  an  exception 
from  the  rule  which  governed  property  of  this  description  in  the  hands  of  tlie  church, 
as  there  appears  to  be  a  niani-[592]-fest  distinction  between  lay  and  spiritual  pro- 
perty.    In  the  note  upon  the  lOtli  section  of  Littleton,  it  is  said  (Co.  Litt.  17  b),  "  Of 
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an  advowson,  wherein  a  man  liatli  an  absolute  ownership  and  property,  as  he  hath 
in  hinds  and  rents,  yet  he  shall  not  plead  that  lie  is  seised  in  duininico  sua  ut  de  ftixlo. 
Ijecause  that  inheritance,  savouring  not  de  doiiio.  cannot  either  serve  for  the  sustenta- 
tion  of  him  and  his  household,  nor  can  anything  be  received  for  the  same  for 
dcfraving  the  charges,  and  therefore  he  cannot  say  that  he  is  seised  therein  m 
domimfd  sii-o  de  feod-o."  In  the  section  of  Littleton,  upon  which  this  is  p  com- 
mentary, the  author  is  treating  of  an  advowson  in  lay  hands,  and  these  authorities 
are  adduced  by  Gibson  in  his  Codex  (p.  757),  in  speaking  of  spiritual  property,  to 
illustrate  the  difference  he  points  out.  In  the  pleadings  in  the  present  case,  the  pre- 
bendary is  alleged  to  be  seised  of  the  advowson  in  his  demesne  as  of  fee;  and  why  is 
it  so  pleaded?  the  answer  is,  it  is  not  a  lay  title;  but  that,  to  use  the  language  of 
Coke,  it  savours  de  donio,  may  be  made  serviceable  for  the  sustentation  of  him,  as  a 
spiritual  person,  and  his  household.  The  case  of  London  v.  llie  Cliapter  of  the 
Collegiate  Church  of  SoiMnrell  (Hob.  303)  is  a  further  proof  of  the  distinction  I 
have  taken  between  lay  and  spiritual  property.  I  shall  next  call  the  attention  of 
your  Lordships  to  the  ecclesiastical  character  of  the  officer,  in  whom,  till  his  death, 
it  cannot  be  denied,  the  right  of  presentation  was  vested  ;  to  the  object  of  the  founder 
of  the  prebend  ;  and  to  the  nature  of  the  property  with  which  he  endowed  it.  A 
prebend,  as  defined  by  Dr.  Co  well,  is  the  portion  which  every  member  or  can^n  of  a 
cathedral  church  receiveth  in  the  right  of  his  pla-ce.  for  his  maintenance.  So 
rnnonica  portio  is  pro-[593]-perly  used  for  that  share  which  every  canon  or  pre^ 
bendary  receiveth  out  of  the  common  stock  of  tlie  church  ;  and  jyiehenda  is  a  several 
benefice  arising  from  some  temporal  land  or  church  appropriated  towaids  the 
maintenance  of  a  clerk  or  member  of  a  collegiate  church,  and  is  commonly  named  of 
the  place  where  the  profit  groweth.  And  these  prebends  be  either  simple  or  with 
dignity.  Simple  prebends  be  those  which  have  no  more  than  the  revenue  towards 
their  maintenance.  Prebends  with  dignity  are  such  as  have  jurisdiction  annexed  to 
them,  according  to  the  divers  orders  in  every  church.  Of  the  object  of  the  founders 
of  prebends,  there  cannot  be  a  doubt:  it  was  to  provide  for  the  maintenance  and 
support  of  tlie  prebendaries  ;  and  it  cannot  be  supposed  that  it  was  the  intention  of 
any  founder  that  the  instalments  of  the  prebend  should  be  appropriated  beyond  the 
life  of  the  party  in  possession.  I  shall  not  stop  to  inquire  whether  this  charitable 
intention  of  founders  has  not  been  in  a  great  measure  defeated  :  but  I  shall  confine 
myself  to  the  consideration  of  whether  the  particular  right  contended  for  by  the 
executrix  is  founded  upon  any  decision,  or  can  be  supported  upon  principle.  It  is 
admitted  on  all  hands  that  no  authority  is  to  be  found  on  the  subject  ;  let  us  then  look 
to  the  character  of  the  person  under  whom  the  right  to  present  to  the  church  of 
Welby  is  claimed  by  tlie  defendant  in  error.  He  was  an  ecclesiastic ;  as  a  layman 
he  could  not  at  this  day  have  enjoyed  the  dignity  ;  the  office  was  conferred  on  him  by 
the  church  :  its  emoluments  and  profits  were  intended  by  the  founder  for  his  support ; 
to  him  was  confided  the  sacred  trust  of  providing  a  proper  minister  for  the  church 
appendant  to  his  prebend.  Looking  back  to  the  times  when  similar  benefactions 
were  bestowed  upon  the  church,  no  one  can  hesitate  to  be  convinced  that  the  founder 
of  the  prebend  of  South  [594]  Grantham  intended  the  prebendary  to  become  incum- 
bent of  the  church,  or.  at  least,  that  he  should  (unless  provided  for  in  such  a  manner 
as  to  render  the  living  of  Welby  untenable)  have  the  power  of  being  so.  The 
selection  of  the  prebendary  by  the  bishop  was  a  voucher  for  his  piety,  and  a  sanction 
and  authority  to  him  that  in  pi'esenting  himself,  or  •ai\\  other  clerk,  the  true  interests 
of  religion  would  be  promoted.  Can  it  be  contended  that  the  trust  can  be  carried 
further?  To  do  so  is  to  put  into  the  hands  of  a  stranger  to  the  church,  a  trust,  the 
execution  of  which  was  confided  to  a  member  of  its  own  body ;  is  to  divert  the  course 
of  the  founder's  bounty  into  a  different  channel  from  that  in  which  he  intended  it 
should  flow,  and  tO'  establish  a  precedent  by  which  the  best  interests  of  the  church  (I 
admit  the  instances  would  probably  be  few)  might  be  affected.  If  I  am  correct  in 
considering  an  advowson  in  the  hands  of  a  prebendary  in  right  of  his  prebend,  as  a 
separate  trust  which  is  vested  in  him  jure  erclesiae,  it  should  be  inquired  whether  such 
a  trust  can  be  transferred  to  another,  or  whether  it  survives,  and  will  go  to  the  repre- 
«:pntative  of  the  deceased  person  in  whom  it  was  placed.  I  find  in  Colt  and  another  v. 
The  Bishop  of  Lichfield  and  Coventry  (Hob.  154),  it  is  said,  that  "  If  a  lapse  incur, 
and   then  the  ordinary  die,  the  King  shall   present,   and  not  the  executors  of  the 
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ordiuaiv,  for  it  is  ratlier  an  adiuiiiistratinii  tlian  an  interest."  Fitz. 
N.  1{.  "  'M  (G.) :  25  Ed.  :i  24  :  Dyer,  87.  Tlie  case  of  Chester  Collefre 
is  doubtful,  whether  to  the  King,  or  to  the  metropolitan.  So  again. 
Hob.  154,  "A  lapse,  as  I  have  said,  is  .in  act,  an  office  of  trust 
reposed  by  law  in  the  ordinary,  metropolitan,  and,  lastly,  in  the  King  ;  the  end 
of  which  trust  is  [595]  to  provide  the  clnirch  with  a  rector  in  default  of  a  patron, 
and  yet  as  for  him  and  to  his  beiioof  ;  and,  therefore,  as  he  cannot  transfer  his  trust 
to  another,  so  cannot  he  divert  the  thing  wherewith  he  is  trusted  to  any  other  purpose." 
The  reason  given  by  the  learned  Judge  why  tlie  i)resentation  does  not  go  to  the 
executors  of  the  ordinary,  viz.  that  it  is  an  administration  rather  than  an  interest. 
appears  to  uie  mainly  to  fortify  the  ]uisiti(m  for  which  I  am  contending. 

I  cannot  fail  also  to  pray  in  aid  the  weight  that  is  to  be  derived  from  the  further 
consideration  of  the  legal  character  of  a  prebendar}-.  He  is  an  ecclesiastical  sole  cor- 
jioration  :  and,  as  such,  he  can  have  no  heir  nor  personal  representative.  To  his 
natural  heir  his  prebendal  rights  cannot  pass,  nur  can  they  vest  in  his  personal 
representative;  but  the  right  of  presenting  to  the  vacant  church  must  remain  un- 
served and  in  abeyance  till  the  appointment  of  a  successor.  In  treating  this  matter, 
I  have  not  commented  upon,  nor  attempted  to  remove  the  effect  of  those  argument's 
that  iiave  been  drawn  from  several  of  the  autliorities  that  have  been  relied  upon  in 
support  of  the  claim  of  the  defendant  in  error,  because  as  they  have  proceeded  upon 
lay  patronage,  they  have,  in  the  view  I  have  taken  in  the  subject,  no  bearing  upon  the 
question. 

From  what  I  have  said,  your  Lordships  will  have  collected,  that  the  opinion  to 
which  I  have  come  is,  that  if  an  advowson  belongs  to  a  prebendary  in  right  of  his  pre- 
bend, and  the  church  becomes  vacant,  and  the  prebendary  dies  without  having 
presented,  the  right  of  presentation  does  not  belong  to  the  personal  representative  of 
the  deceased  prebendary. 

Mr.  Justice  Littledale  simply  expressed  his  concurrence  with  the  majority  of 
the  Judges,  intimating  that  [596]  he  saw  no  reason  for  altering  the  opinion  which 
he  had  given  in  the  Court  below. 

Lord  Chief  Justice  Tindal :  My  Lords,  upon  the  best  consideration  I  can  bring 
to  this  case,  I  have  come  to  the  conclusion,  that  the  right  of  presentation  belongs  to 
the  personal  representative  of  the  late  prebendary  :  but  at  the  same  time  I  am  ready 
to  admit  it  is  after  considerable  doubt  upon  the  question  which  has  been  submitted 
to  us  by  your  Lordships.  If  I  felt  myself  at  liberty  to  look  at  the  particular  founda- 
tion of  this  prebendal  stall,  or  to  consider  upon  general  principles  what  might  be 
most  fitting  and  expedient,  in  the  case  of  patronage  belonging  to  an  ecclesiastical 
corporation,  such  as  is  a  prebendary,  I  could  bring  myself  without  difficulty  to  the 
conclusion,  that  the  right  to  fill  up  the  turn  which  was  vacant  at  the  time  of  the  late 
prebendary's  death,  ought  to  devolve  upon  his  successor,  and  not  to  go  to  his  personal 
representative.  But  neither  upon  the  abstract  question  proposed  by  your  Lordships 
nor  upon  the  facts  stated  on  the  record  in  this  ca,se,  can  1  take  judicial  notice,  either 
of  the  circumstances  attending  the  original  foundation  of  this  prebend,  the  endow- 
ment thereof  with  this  particular  advowson.  or  the  form  of  presentation  which  has 
been  used  and  adopted  on  occasion  of  former  vacancies.  And  as  to  any  considera- 
tions derived  from  general  expediency,  I  feel  myself  restrained  from  entering  into 
them,  because  there  appears  to  me  to  be  an  analogy  of  sufficient  strength  and  cer- 
tainty, to  bring  the  present  case  within  the  reach  of  acknowledged  principles  of  law, 
and  within  the  authorit}'  of  various  decided  cases.  It  is  upon  the  ground  of  this 
analogy  which  exists  between  the  present  case  and  those  principles  and  authorities, 
that  I  feel  myself  bound  to  concur  in  the  opinion  which  has  been  [597]  expressed  by 
the  majority  of  His  Majesty's  Judges  ;  thinking  it  a  safer  course  upon  this  occasion, 
as  I  find  has  been  the  opinion  of  other  Judges  from  the  earliest  periods  of  the  law, 
to  adhere  to  any  rule  which  can  be  safely  inferred  from  the  cases,  rather  than  to 
substitute  another,  although  it  may  appear  upon  general  principles  more  reasonable 
and  more  just.  I  assume  it  to  be  settled  law,  admitting  of  no  doubt  or  dispute,  and 
not  requiring  to  be  supported  by  reference  to  any  authorities,  that  where  an  advowson 
presentative  is  vested  in  any  person  in  his  natural  capacity,  either  in  fee  or  for 
life,  and  the  church  becomes  void,  and  tlie  owner  dies  after  such  avoidance  without 
making  any  appointment,  the  right  to  appoint  to  the  vacant  turn  belongs  to  the 
executor,  and  not  to  the  heir  or  to  the  next  owner  of  tlie  advowson.     Indeed  so  clearly 
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is  this  principle  recognized,  that  all  the  books  concur  in  calling  this  vacant  turn  a 
chattel  vested  in  the  testator,  (Fitz.  N.  B.  33,  P.,  34,  N. ;  4  Leon.  109).  In  the  case 
in  Fitzherbert's  N.  B.  33,  P.,  it  is  stated,  "  If  a  man  be  seised  in  fee,  in  gross,  or  in 
fee  appendant  unto  a  manor,  and  the  advowson  becomes  void,  and  he  dieth,  his 
executor  shall  present,  and  not  his  heir,  because  it  wa,s  a  chattel  vested  and  severed 
from  the  manor."  If  the  chattel  is  severed  from  the  manor  in  that  case,  why  may 
it  not  be  considered  as  severed  from  the  prebend  in  this?  and  if  once  severed,  it  is 
difficult  to  assign  any  legal  principle  upon  which  it  can  be  reunited.  Unless  there- 
fore some  solid  ground  can  be  laid  down,  upon  which  a  distinction  can  be  made  be- 
tween a  prebendary  seised  of  the  advowson  in  right  of  his  prebend,  and  a  person 
seised  in  his  own  natural  right  of  a  manor  to  which  an  advowson  is  appendant,  there 
can  be  no  doubt  but  tliat  the  case  falls  within  the  general  rule,  that  the  right  to 
present  is  a  chattel  interest,  and  would  go  to  his  personal  repre-[598]-sentative.  It 
will  be  advisable,  therefore,  to  refer  to  some  of  the  cases  and  principles  which  carry 
the  analogy  more  closely  to  the  particular  question  now  under  discussion.  In  Fitz. 
N.  B.  34,  N.,  is  found  this  case,  "  If  a  vicarage  happen  void,  and,  before  the  parson 
present,  he  is  made  a  bishop,  etc.,  yet  he  shall  present  unto  this  vicarage,  because  a 
chattel  vested  in  him."  The  authority  referred  to  is  24  Ed.  3,  26  ;  but  the  case,  which 
is  not  to  be  found  in  the  Year  Book,  will  be  found  inserted  nearly  in  the  same  words 
in  Fitz.  Abr.  Quare  Impedit,  22.  In  that  case,  as  in  the  present,  the  patron  was 
seised  in  jure  ecclesiae;  and  notwithstanding  he  ceased  to  be  rector,  he  still  carried 
with  him  in  his  natural  capacity  this  chattel  interest,  the  right  of  appointing  to  the 
vacancy.  In  that  case  it  was  held  that  the  chattel  interest  wliich  had  once  vested 
in  him,  did  not  afterwards  reunite  with  tlie  corporation  sole,  the  parson.  That  case 
appears  to  me  to  be  a.  direct  authority  upon  the  present  question,  to  this  extent  :  that  if 
the  living  had  become  void,  and  the  prebendary  had  vacated  the  prebend,  the  right  of 
appointment  would  have  belonged  to  him,  not  to  his  successor.  If  so,  and  Ue  still 
retained  the  right  to  appoint,  notwithstanding  his  cesser  of  the  prebend,  on  what 
jirinciple  shall  his  death  be  lield  to  reunite  the  presentation  with  the  prebend  from 
which  it  has  once  been  severed?  The  case  in  2  Rolle's  Abr.  346,  f.,  pi.  4,  shows  the 
law  where  the  avoidance  of  a  vicarage  happens  after  the  vacancy  of  the  rectory, 
and  before  the  new  rector  is  appointed  :  "  If  tJie  parson  has  the  right  to  present  to  the 
vicarage,  yet  if  the  vicarage  becomes  void  during  the  vacancy  of  the  parsonage,  the 
patron  of  the  patronage  shall  present."  So  that,  although  the  rector  be  in  the  nature 
of  an  ecclesiastical  corporation  sole,  and  although  the  rector  be  seised  of  this  right 
of  presentation  jiii-e  [599]  ecclesiae,  yet  it  shall  not  devolve  to  the  successor  ;  but  if  it 
happen  before  the  vacancy,  the  former  rector  shall  still  appoint;  if  during  the 
vacancy,  the  patron.  Both  which  cases  are  strong  to  show  there  is  no  indissoluble 
union  between  the  right  of  presentation  and  the  prebend  itself.  To  which  may  be 
added  the  case  stated  in  Fitz.  N.  B.  33,  P.,  "  That  if  a  bishop  die,  seised  of  a  manor 
to  which  an  advowson  is  appendant,  and  the  advowson  happen  void  before  his  death, 
the  King  shall  present  unto  the  same,  by  reason  of  the  temporalities,  and  not  tlie 
bishop'sexecutor."  The  reason  is,  that  the  King  takes  the  temporalities  by  reason  of 
his  jirerogative,  and  the  turn  being  once  vested  in  him,  cannot  be  got  out  of  him  but 
by  matter  of  record.  Now,  although  the  express  point  adjudged  by  that  case  does 
not  apply  here,  because  there  is  no  prerogative  in  this  case;  3^et  it  furnishes  an 
observation  which  appears  not  unimportant.  Fitzherbert  puts  this  case  in  apposi- 
tion with  that  which  had  immediately  preceded  it,  namely  the  case  in  which  he  has 
stated,  "  The  executor  sliall  present  and  not  the  heir,  because  it  was  a  chattel  vested 
and  severed  from  the  manor,"  etc.  He  then  puts  the  case  of  the  bishop,  and  the  in- 
ference to  be  drawn  is,  that,  but  for  tlie  prerogative,  the  executor  would  have  pre- 
sented ;  otherwise  he  would  not  have  said,  the  King  shall  present,  and  not  the 
bishop's  executor  :  the  observation  would  have  been,  the  King  shall  present,  and  not 
t.he  successor.  If  this  is  a  just  inference,  tlie  autliority  of  the  case  last  referred  to 
would  go  the  length  of  deciding  the  present:  if  the  executor  of  the  bishop  would  be 
entitled  to  present  to  the  turn  which  fell  vacant  in  the  bishop's  life,  and  which 
belonged  to  the  bishop  jure  ecclesiae,  had  not  tlie  prerogative  stepped  in  and  pre- 
vented  him  ;  it  would  follow  in  the  present  case,  w-here  no  such  prerogative  exists, 
[600]  that  tlie  executor  has  the  right  to  present  to  the  vacant  benefice. 

The  power  of  the  prebendary  to  grant  the  next  turn  to  a  stranger  before  it  be- 
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comes  vacant,  affords  a  further  argument  against  the  notion,  that  tlie  right  of  pre- 
sentation is  to  be  considered  as  inseparably  annexed  to  the  prebendary  himself  for 
the  time  being,  on  the  ground  that  it  is  an  ecclesiastical  trust  to  be  exercised  by 
him  only  to  whom  the  presentation  has  given  it.  Such  grants  are  of  very  frequent 
occurrence  in  the  old  Books  of  Entries  containing  pleadings  in  qtiare  rmpedit,  and 
it  is  impossible  ti>  conceive  they  should  be  found  there  unless  the  practice  was  common, 
or  that  they  could  have  been  put  upon  tJio  record,  if  such  grants  were  against  law  : 
inasmuch  as  the  plaintiff  deriving  title  under  them,  would  only  be  showing  the 
insufficiency  of  his  right  to  sue. 

Again,  the  universal  practice  of  grants  made  to  the  archbishops  by  bishops  of  their 
province,  of  those  rights  of  presentation  well  known  by  the  name  of  options,  furnish 
at  least  the  inference,  that  though  the  right  to  present  comes  to  an  ecclesiastical 
person  by  virtue  of  his  ecclesiastical  character,  still  there  is  no  rule  of  law  that  it  must 
be  exercised  in  person,  but  the  law  allows  it  to  be  transferred  to  anotlier.  It  may 
indeed  be  said,  that  this  is  not  a  transfer  to  a  layman  or  a  stranger,  but  merely  to  an 
ecclesiastic  of  the  same  or  higher  dignity  ;  anu  tiierefore  the  ecclesiastical  trust  may 
be  presumed  not  to  be  violated  by  such  transfer  of  its  execution.  Admit  it  to  be  so; 
still  how  can  we  reconcile  to  that  principle,  the  right  which  the  archbishop  has  to 
devise  these  options  to  any  one  he  chooses  to  selecti  And  that  such  power  exists, 
appears  from  the  case  of  Potter  v.  Chapman  (Ambl.  Rep.  98").  where  the  only  que-stioii 
before  Lord  Hard-[601]--n'icke  is  made  upon  the  propriety  of  the  particular  appoints 
ment  by  the  trustees  under  the  archbishop's  will,  but  none  whatever  upon  the  right 
of  the  testator  to  bequeath  them  to  his  trustees.  If  then  the  bishop  may  sever  and 
disannex  from  his  bishopric  a  right  of  presentation,  to  which  he  becomes  entitled 
jure  episcopatus,  and  not  otherwise;  still  further,  if  tlie  archbishop  to  whom  the 
grant  hath  been  made,  may  bequeath  it  to  a  stranger  by  his  will,  or  what  is  an 
identical  proposition,  if  it  would  devolve  upon  his  personal  representative  in  case 
he  had  made  no  such  bequest ;  it  will  surely  be  dangerous  to  build  an  opinion  that  the 
presentation  now  in  dispute  must  belong  to  the  successor,  on  the  ground  that  it  is  of 
an  ecclesiastical  character,  in  the  nature  of  an  ecclesiastical  trust,  and  by  reason 
thereof  must  be  exercised  by  the  person  who  fills  the  prebendal  stall,  and  by  him 
only.  So  that  the  doctrine  laid  down  in  the  Doctor  and  Student  would  appear  to 
be  correct,  where  no  distinction  whatever  is  introduced  between  presentations  made 
by  laymen,  or  presentations  made  by  ecclesiastical  corporations,  between  advowsons 
appendant  to  manors,  or  advowsons  appendant  to  offices  of  the  church,  but  it  is  laid 
down  generally  thus  (see  Dial.  2.  c.  26)  :  "  It  is  holden  in  the  laws  of  the  realm  that 
the  right  of  presentment  to  a  church  is  a  temporal  inheritance,  and  shall 
descend  by  course  of  inheritance  from  heir  to  heir,  as  lands  and  tenements 
shall,  and  shall  be  taken  as  assets,  as  lands  and  tenements  be."  '  And  again, 
"  the  goods  of  spiritual  men  be  temporal,  in  what  manner  soever  they  come  to  them, 
and  must  be  ordered  after  the  temporal  law,  as  the  goods  of  temporal  men  must  be." 
Now  if  the  vacant  turn  in  a  benefice  be  a  chattel  interest,  as  the  authorities  above 
referred  to  seem  abundantly  to  show,  if  it  passes  by  grant,  is  devisable  by  will,  or  in 
case  of  no  bequest,  [602]  goes  to  the  personal  representative,  then  indeed  is  the 
passage  above  cited  a  strong  proof  of  the  opinion  of  learned  men.  at  the  earh'  period 
when  that  book  was  written,  that  no  just  distinction  can  be  taken  between  a  right 
of  presentation  vesting  in  a  spiritual  man,  by  whatever  means  it  may  come,  and  a. 
similar  right  in  a  layman.  It  aft'ords  a  further  argument  that  the  right  to  [n-esent  to 
the  vacant  living  cannot  devolve  upon  the  successor  and  go  along  with  the  prebend, 
that  a  prebendary  is  a  corporation  sole;  and  that  by  law,  a  corporation  sole  is  in- 
capable, except  by  custom,  of  taking  in  succession  chattels  real  or  personal,  either  in 
jiossession  or  action.  (Co.  Lift.  9  a.,  46  b.  :  Hob.  64).  If  this  be  the  law.  how  can 
This  vacant  turn,  once  severed  from  the  prebend,  become  re-united,  or  descend  with 
the  corporation  sole?  That  such,  would  be  the  case  as  to  some  of  the  profits  of  the 
prebendal  stall,  where  they  fell  due  in  the  lifetime  of  tlie  predecessor,  appears  clear. 
Rent  which  accrued  due  in  his  lifetime  would  go  to  his  executor  :  for  the  stat.  2S  Hen. 
8.  c.  11.  gives  to  the  successor  the  rent  only  which  accrues  during  the  vacancy  ;  leaving 
the  risht  to  the  rent  due  in  the  predecessor's  lifetime  where  it  then  stood,  that  is.  as  a 
chose  in  action,  or  a  personal  chattel,  which  would  go  to  the  personal  representative. 
But  it  is  verv  difficult  to  draw  a  sound  distinction  between  rent  which  has  fallen 
due,  and  a  right  of  presentation  which  has  attached  during  the  life  of  a  former  pre- 
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beiidary,  except  upon  the  ground  that  the  one  is  a  right  of  a  temporal  nature,  tlie  other 
of  a  spiritual  ;  and  whether  that  be  a  sound  distinction  or  not,  I  must  leave  upon  the 
reasons  and  authorities  which  I  have  before  given.  Ihe  case  of  the  donative,  cited 
from  2  Wils.  Kep.,  does  indeed  furnish  some  inference  for  a  different  opinion  from 
that  which  I  have  formed ;  but  I  must  confess  myself  unable  to  [603]  see  the  grounds 
.upon  which  that  judgment  proceeded,  in  so  short  and  unsatisfactory  a  report,  with 
such  a  degree  of  clearness  as  to  place  it  in  competition  with  the  other  principles 
to  which  I  have  referred,  and  which  lead  my  mind  to  a  different  conclusion.  I  have 
therefore  felt  myself  bound,  by  the  analogy  to  be  drawn  from  cases  decided  as  tu 
lay  advowsons,  to  adopt  the  opinion,  that  the  right  of  presentation  in  this  case  be- 
longs to  tlie  administratrix  of  the  late  prebendary.  I  must  admit  at  the 
same  time,  tliat  it  might  be  more  fitting  and  expedient  that  it  should  devolve  upon  the 
successor ;  but  I  am  not  asked  by  your  Lordships  what  is  most  expedient,  but  what 
the  law  at  present  is,  upon  the  question  submitted  to  us. 

Lord  Lyndhurst  (August  19,  18.3;i):  My  Lords;  I  move  for  your  Lordship's  judg- 
ment in  the  case  of  Mireliouse  v.  RenneU.  It  was  a  case  of  a  writ  of  error  from  the 
Court  of  King's  Bench  ;  that  Court  reversed  a  previous  judgment  on  a  quart  imyedit 
in  the  Court  of  Common  Pleas.  When  the  case  came  here,  it  was  argued  with  great 
ability  and  learning  in  the  presence  of  the  Judges  ;  they  took  time  to  consider  the 
subject:  there  was  ultimately  a  difference  of  opinion,  six  of  them  pronounced  judg- 
ment in  affirmance  of  the  judgment  of  the  Court  of  King's  Bench,  and  two  of  them 
were  of  an  opposite  opinion.  I  have  to  move  your  Lordships,  that  the  judgment  of 
the  Court  of  King's  Bench  be  affirmed  ;  not  on  tlie  ground  of  the  majority  of  the 
Judges  being  of  opinion  in  favour  of  that  judgment,  but  because  I  think  it  is  a  sound 
and  correct  opinion.  It  is  not  necessary  on  this  occasion,  after  the  many  discussions 
the  subject  has  undergone,  and  after  the  correct  reports  of  the  different  proceedings 
in  the  various  stages  of  the  case,  to  enter  into  a  detailed  statement  of  these  pro- 
ceedings :  [604]  I  shall  briefly  state  the  grounds  on  which  I  shall  move  that  the  judg- 
ment of  the  Court  of  King's  Bench  be  affirmed.  The  facts  are  shortly  these:  Mr. 
RenneU  was  a  prebendary  of  Salisbury  cathedral  ;  to  his  prebend  was  annexed  the 
rectory,  or  the  advowson  of  the  rectory,  of  the  parish  churcli  of  Welby,  in  Lincoln- 
shire. The  incumbent  died  during  the  lifetime  of  Mr.  RenneU,  and  before  Mr.  Ren- 
neU had  appointed  a  successor  he  himself  died.  The  question  is,  whether  the  right 
of  presenting  to  the  vacant  benefice  belongs  to  the  personal  representative  of  Mr. 
RenneU,  or  to  his  successor  in  the  prebend.  This  is  the  question  for  consideration. 
The  advowson  is  the  right  of  presenting  to  the  benefice;  it  is  an  incorporeal  right, 
and  is  subject  to  all  the  incidents  of  that  species  of  property  ;  it  may  be  granted 
in  tail,  and  demised  for  life  or  for  a  term  of  years.  These  different  interests  can 
be  carved  out  of  the  fee.  As  long  as  the  church  was  filled,  the  right  of  presentation 
was  annexed  to  the  advowson,  and  it  passed  with  it  into  whose  hands  soever  the 
advowson  passed  ;  the  grant  of  tlie  advowson  carried  the  right  to  present.  This 
continues  so  only  as  long  as  the  church  is  filled  ;  if  the  church  is  vacant,  in  that 
case  the  right  of  presentation  is  a  fruit  fallen,  a  pure  chattel ;  it  is  a  chose  in  action, 
and  severed  from  the  advowson.  The  right  of  presentation,  when  so  severed,  passes 
like  the  arrears  of  rent,  not  to  tlie  heir  (I  am  now  considering  the  case  of  a  natural 
person),  but,  according  to  all  the  authorities,  to  the  personal  repi-esentatives  of  the 
last  owner  of  the  advowson.  If  the  advowson  is  granted  for  a  term,  and  the  benefice 
fall  vacant,  and  the  benefice  is  not  filled  up  when  the  term  expires, 
the  lessee  still  has  the  right  of  presentation,  on  the  ground  of  its 
being  severed  from  the  advowson.  If  a  wife  is  entitled  to  an  advowson. 
and  the  benefice  is  vacant,  and  she  dies  before  presenta-[605]-tion,  the 
husband  has  the  right  to  present,  because  it  was  severed  from  the  advowson.  I 
apprehend  that  there  is  no  doubt  respecting  this  principle  which  I  have  now  stated. 
But  it  was  argued  at  tlie  bar  and  also  in  the  court  below,  on  the  authority  of  certain 
cases  to  which  I  will  refer,  that  in  reality  there  was  no  severance.  The  authorities 
cited  on  that  point  appeared  to  me  to  be  mere  exceptions  to  the  general  rule,  or,  if 
not,  they  tended  to  establish  exceptions.  There  wa-s  one  case,  of  a  tenant  in  capite 
of  the  Crown,  who  held  a  manor  to  which  an  advowson  was  annexed:  the  incumbent 
died  ;  the  tenant  of  the  manor  died,  his  heir  not  of  age  ;  under  these  circumstances  it 
was  decided  that  the  right  to  present  did  not  pass  to  the  personal  representatives, 
but  belonged  to  the  Crown.     It  appears  to  me  that  this  is  an  exception  to  the  general 
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rule,  and  is  founded  in  the  prerogative  of  the  Crown ;  and  the  exception  appeared 
from  this,  that  if  it  had  applied  to  a  common  person,  the  Court  would  not  have  decided 
so,  but  would  have  held  that  the  right  passed  to  the  personal  representative;  and  it 
also  appeared,  for  another  reason,  that  it  was  founded  in  the  prerogative:  in  that 
case  the  heir,  being  an  infant,  might,  when  he  tame  of  age,  sue  out  his  livery,  and  if 
the  King  had  not  already  presented,  then  he,  and  not  the  King,  would,  notwith- 
standing tlie  circumstances,  be  entitled  to  present;  which  shows  that  the  right  was 
not  severed  from  the  advowson.  In  like  manner,  if  the  party  entitled  to  the  advowson, 
the  benefice  being  vacant,  granted  the  advowson,  the  right  of  the  next  jjresentation 
did  not  pass,  because  of  the  severance  from  the  advowson.  There  was  cited  another 
case  :  it  was  that  of  a  bishop  entitled  to  an  advowson  in  right  of  his  bishoprick.  The 
incumbent  dies,  and  the  bishop  dies  before  presentation  :  the  [606]  Crown  has  the 
right  to  present,  not  the  personal  representative  of  the  bishop.  That  is  anotlier  of 
those  cases  which  are  exceptions  to  the  general  rule,  and  are  founded  on  the  prerogar 
tive  of  the  Crown.  There  was  another  case  of  this  description  :  the  incumbent  died, 
the  patron  died  during  tlie  vacancy  of  the  benefice;  and  the  question  was,  whether 
the  personal  representative  of  the  patron  had  the  next  presentation,  or  the  heir; 
which  question  was  decided  in  favour  of  tlie  heir,  on  the  ground  that  the  heir's  title 
was  superior.  These  are  the  cases  which  were  relied  on  for  the  purpose  of  combatting 
the  general  position  of  law,  that  on  the  death  of  the  incumbent,  the  right  of  filling 
the  church  was  severed  from  the  advowson  ;  and  the  case  is  made  out  in  respect  of  a 
natural  person.  The  next  question  then  is,  how  it  applies  to  a  sole  corporation? 
I  will  first  consider  it  disencumbered  of  its  ecclesiastical  character.  A  prebendary 
is  a  sole  corporation.  What  is  the  difference  between  a  sole  corporation  and  a  single 
natural  person?  I  cannot  distinguish  the  case  of  a  sole  corporation  from  that  of 
a  natural  person.  What  would  be  tlie  difference  between  them  as  to  the  right  of 
succession?  Respecting  real  estate,  it  would  pass  to  the  heir,  or  the  successor; 
respecting  personal  estate,  (I  consider  it  as  an  individual  right,)  it  would  pass,  as 
in  the  case  of  a  natural  person,  to  the  personal  representatives,  executors  or  adminis- 
trators. Arrears  of  rent,  relief,  and  all  fruits  of  this  description,  which  are  severed 
from  the  realty,  become  attached  to  the  person,  and  pass  to  the  personal  representa^ 
tive  as  a  chattel  interest,  and  which  cannot  attach  to  the  successor,  and  that  was  de- 
cided in  Coke.  If  so,  then  this  riglit  to  present  becomes  a  chattel  passed  to  the  per- 
sonal representative,  and  could  not  go  to  a  successor.  I  consider  the  case  as  clear  in. 
point  of  [607]  law,  with  reference  to  a  sole  corporation,  as  to  a  natural  person. 
The  doctrine  is  the  same  as  to  a  prebend.  A  prebend  implied  no  cure  of  souls  attached 
to  it.  It  was  unnecessary,  before  the  Statute  of  Uniformity,  that  a  prebendary  should 
be  an  ecclesiastic.  Prebends  were  often  granted  to  laymen,  and  there  was  no  altera- 
tion made  by  the  Statute  of  Uniformity,  except  that  the  office  was  to  be  filled  by  an 
ecclesiastic  :  it  made  no  difference  because  it  was  so  filled.  It  was  not  because  it  was 
held  by  an  ecclesiastic  that  the  presentation  must  devolve  on  his  successor  :  in  the  case 
of  an  archbishop's  option,  it  did  not  pass  to  the  successor,  but  to  the  personal  repre- 
sentative. The  case  of  these  options  seems  to  me  to  furnish  a  strong  analogy  to  the 
present  case,  and  the  same  arguments  that  apply  here  against  allowing  ecclesiastical 
patronage  to  be  vested  in  any  but  ecclesiastical  hands,  apply  with  equal  force  to  the 
case  of  archbishops'  options :  yet  upon  the  mode  of  their  passing  no  doubt  whatever 
is  entertained. 

It  wa,s  said,  in  the  course  of  the  argument,  that  much  inconvenience  would  arise 
from  tliis  decision,  and  that  if  carried  into  effect,  the  personal  representative  might 
be  a  female  or  a  mere  tradesman,  who  would  thus  have  a  right  to  present  to  a  valuable 
and  important  living  or  benefice  of  tliis  description.  This  must  be  the  case,  as  the  law 
exists  at  present;  but  your  Lordships  must  not  allow  such  considerations  to  influence 
your  judgments:  you  must  decide  according  to  the  law,  even  though  the  law  is  in- 
convenient. You  must  not  suit  your  judgments  to  meet  the  opinions  of  what  is  con- 
venient ;  the  alteration,  if  any  is  necessary,  must  come  from  the  Legislature.  On 
these  grounds  and  on  this  view  of  the  case,  I  humbly  submit  that  the  judgment  of 
the  Court  of  King's  Bench  be  affirmed. 

[608]  Lord  Wynford  :  I  have  had  an  interview  with  Lord  Tenterden  on  tlie  subject 
of  this  case,  since  it  came  into  this  House,  and  that  noble  and  learned  Lord  still  con- 
tinues of  opinion  that  the  judgment  of  the  Court  of  Common  Pleas  was  right.  I 
confess  that  mv  opinion  too  is  unchanged.     If  this  were  lay  patronage,  I  should  bg 
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ready  to  admit  that  the  right  of  presentation  was  severed,  that  it  was  a  fruit  fallen, 
and  ought  to  go  to  the  executor  or  administrator.  But  in  my  opinion  there  is  a 
wide  distinction  between  ecclesiastical  and  lay  patronage.  These  two  rights  of  pat- 
ronage are  placed  on  perfectly  different  grounds ;  one  being,  as  Lord  Kenyon  has 
truly  said,  connected  with  an  interest,  while  it  is  impossible  to  consider  the  other  in 
the  same  view.  There  has  been  a  point  put  in  the  court  below,  which  to  me  seems 
unanswerable.  It  is  this,  that  in  tliis  case  the  lady  is  the  administratrix  of  the  lay 
property  of  her  deceased  husband,  but  not  of  the  possessions  of  the  church  of  Salis- 
bury. The  patronage  now  under  discussion  has  no  connexion  with  the  jierson  of  the 
individual  himself,  except  so  far  ;is  he  stands  in  tlie  character  of  a  part  of  the  church 
in  whom  the  patronage  was  really  vested.  Lord  Coke  says,  tliat  where  there  was  no 
common  law,  nor  any  statute  nor  custom  against  it,  the  ecclesiastical  law  would 
prevail  (1  Inst.  344  a).  Now  that  was  the  case  here,  and  this  benefice  fallen  belongs 
to  the  church,  and  so  pertinet  ad  succtssoreiii.  I  ask  your  Lordships  whether  it  is 
proper  tliat  patronage  of  this  sort  should  be  liable  to  be  dispcjsed  of  for  the  benefit 
of  creditors?  In  the  present  instance,  I  can  say  from  my  personal  knowledge  of  the 
family,  that  it  might  have  been  safely  left  to  the  disposition  of  the  adminis-[609]- 
tratrix ;  but  when  your  Lordships  shall  decide  in  her  favour,  that  decision  will  govern 
other  cases  of  a  similar  nature  when  the  advowson  may  fall  into  bad  hands,  and  the 
interests  of  the  church  may  be  made  to  suffer  materially.  Under  these  circumstances, 
I  think  it  would  be  better  if  your  Lordships  could  give  the  advowson  to  the  successor  ; 
and  if  you  do  not  consider  yourselves  bound  to  do  otherwise,  I  think  you  should  so 
give  it.  My  noble  and  learned  friend  lias  alluded  to  the  case  of  archbishops'  options. 
I  know  that  in  some  cases  in  the  courts  of  equity,  these  options  have  been  treated  as 
property,  and  trusts  relating  to  them  have  been  recognized,  but  in  all  those  cases 
it  was  taken  for  granted  that  archbishops"  options  were  legal.  We  all  know  whence 
these  options  are  said  to  have  come,  namely,  from  the  Pope;  but  the  tirst  recorded 
instance  of  them  that  I  can  find,  is  in  the  reign  of  Henrj'  8th,  at  a  time  when  the 
papal  power  in  this  country,  both  ordinary  and  extraordinary,  had  been  overthrown. 
The  first  instance  to  be  found  in  the  books  of  the  assignment  to  the  archbishop  of  a 
particular  benefice,  is  in  tlie  case  of  Archbishop  Cranmer.  I  have  good  reason, 
therefore,  for  doubting,  w'hether  they  can  be  said  to  be  established  here  by  common 
law,  and  I  hope  sincerely  that  these  options  may  soon  be  brought  before  this  House, 
and  that  the  law  respecting  them  may  be  settled  by  Act  of  Parliament.  I  am  bound, 
however,  to  say  that  Archbishop  Cranmer,  by  the  use  he  made  of  these  options,  almost 
justified  the  creation  of  them,  for  in  every  instance  he  handed  them  over  to  the 
successor.  I  shall  not  oppose  the  motion  of  my  noble  and  learned  friend,  althougli 
I  nmst  say,  that  notwithstanding  the  great  respect  I  entertain  for  the  six  learned 
.Judges  who  have  delivered  their  opinions  in  favour  of  the  claim  of  the  [610]  adminis- 
tratrix, I  cannot  help  thinking,  that  able  as  they  are,  their  opinions  on  this  question 
are  erroneous.  I  repeat,  that  I  trust  an  Act  of  Parliament  will  soon  set  this  matter 
right:  and  with  that  obsei-vation  I  shall  consent  to  the  judgment  which  has  been 
moved  by  my  noble  and  learned  friend. 

The  Judgment  of  the  Court  of  King's  Bench  was  accordingly  affirmed. 


[611]  APPEAL 

From  the  Court  of  Chancery. 

SARAH  LOGAN  and  ot\\&v%.— Appellants ;  MARY  WIENHOLT 
and  another, — Respondents. 

[Mews'  Dif.  X.  949  :  xii.  819  ;  S.C.  7  Bli.  N.S.  1.  As  to  decree  of  specific  performance 
see  Butler  v.  Povis  1845.  2  Coll.  156  :  Jmies  v.  Huir  1848,  7  Hare  267  :  1850,  9 
C.B.  1  :  Maddison  v.  Alderson  1883,  8  A.C.  467.  As  to  allowance  of  interest 
beyond  penalty  see  Hatton  v.  Harris  (1892)  A.C.  547  :  and  Knipe  v.  Blair  (1900), 
1  i.R.  372.] 

A.,  in  consideration  of  the  intended  marriage  of  his  niece,  entered  into  a  bond, 
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with  a  penalty  couditioiied  to  give  by  will  or  otherwise,  unto  or  in  trust  for 
her  or  tlie  issue  of  the  intended  marriage,  so  much  in  money,  or  in  valuable 
eiffects,  as  he  should  by  his  will  give  or  beijueath  to  any  one  of  his  next  of  kin, 
or  to  any  other  jjerson  whomsoever.  Held,  that  this  condition  was  not  to  be 
satisfied  by  the  penalty,  but  must  be  specifically  performed.  All  voluntarj' 
assignments  and  transfers  of  personal  property,  and  all  conveyances  of  real 
estate  purchased  subse<iuently  to  the  date  of  the  bond,  in  which  real  estate  or 
personal  property  the  obligor  retained  a  life  interest,  were  declared  to  be  in 
tlie  nature  of  testamentary  dispositions,  to  b©  considered  in  equity,  for  the 
purpose  of  giving  effect  to  the  true  intent  of  tlie  agreement  in  the  bond,  as 
if  the  said  estates  had  been  given  or  devised  by  the  obligor's  will.  The  jjer- 
sons  entitled  to  the  benefit  of  the  bond  were  declared  to  be  specialty  creditors 
upon  the  obligor's  estate,  for  satisfaction  of  their  claims  under  the  bond. 

The  Kespondent,  Mary  Wieuholt,  filed  her  bill  in  tlie  Court  of  Chancery,  in  the 
month  of  April  1818,  against  the  appellants  and  others,  stating,  amongst  other 
things,  that  in  the  year  1772  a  marriage  was  agreed  on  between  John  Wienholt, 
of  St.  Helen's,  London,  merchant,  and  Sarah  Jopson,  of  Cannon-street,  London, 
spinster,  both  since  deceased  ;  and  that  the  said  Sarah  Jopson  w  as  the  niece  of  Daniel 
Uirkett  the  elder,  also  since  deceased  ;  and  that,  in  consideration  of  tJie  intended  mar- 
riage, the  said  Daniel  Birkett  agreed  to  secure  to  her  and  the  issue  of  the  marriage, 
if  Sarah  Jopson  or  any  issue  of  that  marriage  should  survive  him,  the  sum  of  £1000. 
in  case  he  should  leave  a  wife  or  any  lawful  issue  ;  and  in  case  he  should  die  unmar- 
ried or  witliout  lawful  issue,  then  the  [612]  sum  of  £2000,  and  such  further  share  of 
his  property  as  should  be  equal  to  the  largest  devise  or  bequest  that  he  should  make 
to  his  next  of  kin  or  any  other  person.  And  the  said  agreement  was  reduced  into 
writing,  and  prepared  in  the  form  of  a  condition  to  a  bond,  and  such  bond  wa,s 
executed  on  the  8th  April  1772,  and  thereby  the  said  Daniel  Birkett  bound  himself, 
his  heirs,  executors  and  administrators,  in  the  penal  sum  of  £4000,  for  the  due 
performance  of  the  agreement  contained  in  the  condition  of  the  said  bond.  That 
condition — after  reciting  the  marriage  agreed  on,  and  that  Daniel  Birkett  approved 
of  the  same,  and  in  consideration  thereof  and  of  his  natural  love  and  affection  for 
his  niece,  had  determined  to  make  provision  for  her  and  for  the  issue  of  the  intended 
marriage, — was  declared  to  be,  "  that  if  the  said  intended  marriage  should  take  effect, 
and  the  said  Sarah  or  any  issue  of  the  said  intended  marriage  should  survive  the 
obligor,  the  heirs,  executors  and  aduiinistrators  of  the  obligor  should  in  that  case, 
and  also  in  case  the  obligor  should  hajjpen  to  die  unmarried  and  without  any  lawful 
issue,  well  and  truly  pay  or  cause  to  be  paid  unto  Thomas  Norman  and  John  (ireaves, 
their  executors  or  administrators,  the  full  sum  of  £2000  of  lawful  money  of  Great 
Britain,  within  the  space  of  12  calendar  months  next  after  the  decease  of  him,  the 
obligor  ;  but  in  case  the  obligor  should  happen  to  depart  this  life,  leaving  a  wife,  or 
anv  liiwful  issue  by  him  begotten,  living  at  his  decease,  then  the  sum  of  £1000  only  : 
the  said  £2000  or  £1000,  as  the  case  might  happen,  to  be  paid  to  the  said  Thomas  Nor- 
man and  John  Greaves,  their  executors  or  administrators,  within  12  calendar  months 
next  after  the  decease  of  the  obligor,  tO'  be  by  them,  their  executors  or  administra- 
tors, applied  upon  the  trusts  following,  (that  is  [613]  to  say) :  that  the  said  Thomas 
.  orman  and  John  Greaves,  or  the  survivor  of  them,  or  the  executors  or  administra- 
tors of  such  survivor,  should  lay  out  the  said  sum  of  £2000  or  £1000,  as  the  case 
should  happen  to  be,  in  soane  of  the  public  stocks  or  government  securities,  in  trust 
for  the  said  Sat-ah,  and  to  permit  and  suffer  the  said  Sarah  or  her  assigns,  notwith- 
standing her  coverture,  to  receive  and  take  to  her  own  separate  use,  exclusive  of  hei' 
said  intended  husband,  or  any  husband  she  might  thereafter  marry,  the  yearly 
interest,  dividends  and  proceeds  thereof,  from  time  tO'  time  during  the  term  of  her 
natural  life  :  and  from  and  after  her  decease,  in  trust  for  the  issue  of  the  said 
intended  marriage,  if  any  should  be  living  at  the  decease  of  the  said  Sarah,  equally 
to  be  divided  Vjetween  them,  share  and  share  alike,  if  more  than  one,  at  their  re- 
spective ages  of  21  years  ;  and  if  but  one,  then  the  whole  to  such  only  child,  at  his  or 
lier  said  age  of  21  j^ears,  with  tenefit  of  survivorsliip  in  case  any  or  either  of  such 
issue  should  happen  to  die  under  the  said  age  :  and  the  interest  or  dividends  thereof 
to  be  paid  and  applied  in  and  towards  tlieir  respective  maintenance  and  education  : '" 
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(with  a  power  of  appointment  to  the  said  Sarali  over  the  said  trust^fund,  in  ease  she 
survived  the  obligor  and  died  without  issue  of  tlie  said  marriage,  or  having  issue, 
but  such  issue  dying  under  the  age  of  21  ;  and  in  default  of  such  appointment,  the 
said  trust-fund  was  to  go  to  John  Wienholt,  the  intended  husband.)  "  And  also  if 
the  said  intended  marriage  should  take  effect,  and  the  said  Sarah,  or  any  issue  thereof, 
should  happen  to  be  living  at  the  time  of  the  death  of  tihe  obligor,  and  the  obligor 
should  happen  to  die  unmarried  and  without  issue,  he  the  obligor  should,  exclusive 
of  the  above-mentioned  provisions,  either  [614]  by  his  last  will  and  testament  give 
and  bequeath,  or  by  some  other  ways  or  means  give  or  leave,  unto  or  in  trust  for  the 
said  Sarah,  or  the  issue  of  the  said  intended  marriage,  so  much  in  money  or  in 
valuable  effects  as  he  should  by  such  will  give  or  bequeath  to  any  one  of  his  next 
of  kin,  or  nearest  relations,  or  to  any  other  person  or  persons  whomsoever,  to  be  paid 
within  12  calendar  montlis  next  after  the  decease  of  tlie  obligor;  or  in  case  the  said 
obligor  should  make  no  such  bequest  in  such  will  to  or  in  trust  for  the  said  Sarah, 
oi  the  issue  of  the  said  intended  marriage,  or  if  such  bequest  should  fall  short  of  the 
greatest  bequest  in  such  will  to  any  one  of  his,  tiie  obligor's,  next  of  kin,  or  any  other 
person  whomsoever,  tlien  if  the  executors  or  administrators  of  tlie  obligor  should 
within  12  calendar  montlis  next  after  the  decease  of  him,  the  obligor,  pay  or  deliver 
over  to  the  said  Thomas  Norman  and  John  Greaves,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  such  bequest,  or  make  good  any  de- 
ficiency that  the  same  shall  fall  sliort  of  as  aforesaid,  in  trust  for  the  said  Sarah  and 
the  issue  of  the  said  intended  marriage,  in  manner  as  before  mentioned  respecting 
the  said  £2000  or  £1000,  tJien  the  above^written  obligation  to  be  void  and  of  none 
effect,  otherwise  to  be  and  remain  in  full  force  and  virtue." 

The  bill  further  stated,  that  sliortly  after  tlie  date  of  the  said  bond,  the  said 
marriage  was  duly  had  and  solemnized  ;  and  there  were  issue  of  the  said  marriage 
several  children,  of  whom  the  plaintiff'  and  J.  B.  Wienholt  were  the  only  survivors 
living  at  the  dea-tli  of  the  said  Sarah  their  mother,  and  that  had  attained  their  re- 
spective ages  of  21,  and  that  tlie  said  Sarah  and  John  Wienholt  died  in  the  lifetime  of 
the  obligor.  The  bill,  after  [615]  describing  the  several  interests  possessed  or  re^ 
presented  by  some  of  the  parties,  defendants  thereto,  further  stated,  that  the  obligor, 
after  tlie  date  ol  the  said  bond,  had  a  natural  daughter,  (tlie  appellant  Sarah  Logan,) 
who  in  the  year  1795  intermarried  with  Daniel  Birkett  the  younger,  nephew  of  the 
obligor,  and  that  the  obligor,  through  the  influence  of  the  said  Daniel  Birkett  tlie 
younger,  and  his  wife,  became  desirous  of  avoiding  the  effect  of  the  said  bond,  and 
of  depriving  the  said  Sarah  Wienholt  and  hgr  family  of  the  benefit  to  which  they 
might  be  entitled  under  the  same,  or  of  diminishing  such  benefit;  and  the  obligor, 
and  Daniel  Birkett  the  younger,  and  the  appellant  Sarah  his  wife,  at  many  different 
times  took  the  advice  of  coiunsel  as  to  the  most  effectual  method  of  accomplishing 
this  object,  and  consulted  and  employed  several  different  solicitors  for  that  purpose; 
and  that,  in  pursuance  of  the  suggestions  contained  in  the  opinions  so  taken,  or 
some  of  them,  and  with  a  view  of  defeating  the  operation  of  the  bond,  D.  Birkett  the 
elder  invested  large  sums  of  money,  in  tlie  whole  above  £100,000,  in  the  purchase 
of  real  estates,  for  the  purpose  of  withdrawing  the  property  so  invested  from  the 
effect  of  the  said  bond  and  agreement ;  and  that  of  such  estates  some  were  conveyed 
originally  to.  himself  for  life,"with  remainder  to  Birkett  the  younger,  and  Sarah  his 
wife,  or  one  of  them  ;  and  others  were  originally  conveyed  to  Birkett  the  obligor  in 
fee,  and  were  afterwards  settled  by  him  to  the  use  of  himself  for  life,  with  remainder 
to  Birkett  the  younger,  and  Sarah  his  wife,  or  one  of  them  ;  and  that  all  such  con- 
veyances were  madefor  the  purpose  of  defeating  the  effect  of  the  said  bond. 

"  And  the  bill  further  stated,  that  Daniel  Birkett  the  elder  was  possessed  of  leasehold 
housas  in  different  counties,  that  he  assigned  the  same  at  different  times  to  various 
persons  upon  trusts  for  the  benefit  of  himself  [616]  for  life,  and  after  his  death  in 
trust  for  Daniel  Birkett  his  nephew,  and  Sarah  his  wife,  or  one  of  them,  absolutely  ; 
;md  that  such  assignments  were  made  solely  or  principally  with  the  view  of  diminish- 
inc  the  amount  of  the  personal  property  oif  which  Birkett  the  elder  should  appear  to 
be^possessed  at  the  time  of  his  death  ;  and  that  amongst  several  other  conveyances 
and  assignments  of  real  and  personal  estate  so'  made  by  Birkett  the  elder,  was  a 
voluntary  settlement  of  certain  freehold  lands  at  Hadley.  in  the  county  of  Hertfo.rd, 
and  Enfield,  in  the  county  of  Middlesex,  in  favour  of  the  nephew  and  wife,  reserving 
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a  life  interest  to  the  settlor,  mid  tlio  reversion  in  fee  in  default  of  appointment. 
There  was  also  by  the  same  deed  an  assig;nment  of  an  unexpired  term  of  a  house  in 
Queen-square,  subject  to  a  rent  of  £18  10s.,  upon  the  same  trusts  as  were  therein- 
before det'Iiired  as  to  the  said  freehold  estates;  and  by  an  indenture  of  the  same  date, 
and  likewise  without  any  consideration,  certain  freehold  estates,  situate  in  Cheddis- 
ton  and  Linsted,  in  the  county  of  Suffolk,  were  conveyed  to  trustees  for  the  nephew's 
family,  witli  a  life  interest  resei-ved  to  tlie  settlor.  There  was  also  a  further  voluntary 
settlement,  dated  on  the  :ilst  Marcli  1814,  of  certain  other  freehold  estates  in  Asfield 
Thorp,  St.  Peter's,  Westhall,  Brampton,  Chiddeston,  Linsted  Parva  and  Metfield,  in 
the  county  of  Suffolk,  in  favour  of  the  nephew's  f.amily,  with  a  like  reservation  as  in 
tiie  former  cases;  and  tJiere  was  another  voluntary  settlement  of  the  same  kind, 
dated  -"Jlst  March  1814,  with  a  like  reservation  in  favour  of  the  settlor. 

The  bill  further  stated,  that  Daniel  Birkett  the  elder  assigned  securities  for 
money,  in  favour  of  Daniel  Birkett  the  nephew  and  his  wife,  without  consideration, 
and  that  amongst  such  assignments  was  one  dated  in  March  1811,  of  a  bond  for 
£16,000,  to  Daniel  Birkett  the  nephew  ;  that  no  notice  of  tlie  assignment  was  [617] 
given  to  the  obligors,  and  the  assignor  received  the  dividends  to  the  time  of  his 
death  ;  That  the  settlements  were  made  on  the  understanding  that  Daniel  Birkett 
the  elder  should,  notwithstanding,  have  the  power  of  disposition  over  the  property, 
and  that  the  nephew  and  his  wife  should  re-convey  and  re-assigii  as  he  should  appoint ; 
That  Daniel  Birkett  the  elder  transferred  large  sums  of  stock  to  Daniel  Birkett  the 
nephew,  and  Sarah  his  wife,  on  condition  that  he  should  receive  the  dividends  dur- 
ing his  life;  that  a  deed  to  that  effect  was  prepared  ;  that  he  went  into  the  City  to 
make  the  transfer,  but  changed  his  mind  ;  that  afterwards  he  consented  to  make 
such  tran.sfer,  on  the  importunity  of  Daniel  Birkett  the  nephew,  and  his  wife,  and  did 
transfer  sums  of  £20,000  navy  five  per  cent,  annuities,  and  £37,000  three  per  cent, 
consols,  into  the  names  of  Daniel  Birkett  the  nejihew,  and  wife,  in  order  to  evade  the 
bond,  and  on  condition  that  he  should  receive  the  dividends  for  life.  That  in  the 
same  manner  he  made  an  assignment  of  a  mortgage  for  £2000  for  the  benefit  of  Mrs. 
Birkett,  but  reserving  a  life  interest  to  himself;  and  that  by  his  will,  dated  31st 
March  1814,  he  gave  to  trustees  as  follows  :  "  all  my  household  goods,  furniture  and 
fixtures,  plate,  linen,  books,  pictures,  wearing  apparel,  w-atches.  trinkets,  china,  glass, 
wines,  liquors,  provisions,  and  other  effects,  in  and  about  or  belonging  tO'  my 
dwelling-house  in  Hatton-garden  aforesaid,  and  Hadley.  in  the  county  of  Middle- 
sex, and  also  my  carriage,  and  everything  belonging  thereto,  in  trust  for  the  sole  and 
separate  use  of  Sarah  Birkett,  the  wife  of  my  nephew,  Daniel  Birkett,  and  to  assign 
and  dispose  of  the  same  as  she,  notwithstanding  her  coverture,  and  as  if  she  were  a 
feme  sole,  shall  direct  or  appoint ;  and  I  give  to  the  same  trustees  the  sum  of  £2500 
sterling,  upon  the  like  trusts,  for  the  [618]  separate  use  of  the  said  Sarah  Birkett. 
I  give  to  my  said  nephew,  Daniel  Birkett,  the  like  sum  of  £2500  for  liis  own  use. 
I  give  to  my  said  trustees  the  sum  of  £20,000  sterling,  which  I  direct  shall  be  laid 
out  by  my  said  trustees  in  the  parliamentai-y  stocks  or  public  funds  of  Great  Britain, 
or  at  interest  upon  government  or  real  securities,  to  be  varied  from  time  as  to  my 
said  trustees  or  trustee  for  the  time  being  shall  seem  meet;  and  I  declare  that  they 
shall  stand  possessed  of  the  said  sum  of  £20,000,  and  the  stocks,  funds  and  sec^urities 
in  which  the  same  shall  be  invested,  and  the  interest,  dividends  and  annual  produce 
thereof,  in  trust  for  the  four  daughters  of  my  said  nephew,  Daniel  Birkett."  He 
then  made  certain  provisions  with  regard  to  the  division  of  this  money  amongst  the 
daughters  of  his  nephew,  and  then  proceeded  in  tlie  following  manner  ;  "  And  I  give 
to  John  Birkett  Wienholt  and  Mary  Wienholt,  tlie  two  children  of  my  late  niece, 
Sarah  Wienholt,  the  sum  of  £6000  sterling,  to  be  equally  divided  between  them  ; 
and  I  declare  the  same  to  be  in  full  satisfaction  of  all  claims  under  my  bond,  bearing 
date  on  or  about  tlie  8th  day  of  April  1772  ;  and  in  case  they  or  either  of  them  shall 
refuse,  upon  the  request  of  my  executor,  to  execute  an  effectual  release  of  the  said 
bond,  then  I  revoke  the  lastrmentioned  bequest  of  £6000."  The  testator,  after  divers 
other  bequests  to  servants  and  others,  gave,  devised  and  bequeathed  all  the  residue 
and  remainder  of  his  estate  and  effects  to  his  said  nephew,  Daniel  Birkett,  his  heirs, 
executors,  administrators  and  assigns,  for  ever,  to  and  for  his  and  their  own  use 
and  benefit  absolutely,  and  appointed  him  sole  executor  of  the  will. 

The  bill  further  stated  that  the  obligor  made  a  codicil  to  his  will,  making  an 
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alteration  in  one  of  his  legacies,  but  without  otherwise  revoking  or  altering  the  [619] 
same,  and  died  on  the  8th  of  March  1817,  unmarried;  and  that  Daniel  Birkett  the 
younger  duly  proved  the  said  will  and  codicil,  and  by  virtue  of  the  probate  thereof 
possessed  himself  of  the  personal  estate  of  tlie  testator  tO'  a  very  large  amount,  which 
after  payment  of  debts,  etc.,  gave  a  clear  surplus  of  personal  estate  to  the  amount  of 
£"20,000  and  upwards,  independently  of  the  personal  property  as,signed  and  trans- 
ferred b}'  him  in  his  lifetime  as  aforesaid  ;  and  the  said  testator's  estates,  including 
such  property  and  the  value  of  the  real  estates  settled  and  conveyed  as  aforesaid, 
exceeded  £200,000  ;  and  the  respondents  claimed  by  virtue  of  the  bond,  and  in  the 
events  that  happened,  to  have  paid  to  them,  out  of  the  testator's  personal  estate,  the 
sum  of  £2,000,  and  also  such  further  sum  as  would  equal  the  largest  amount  of 
property  given  by  the  said  testator's  will,  or  by  the  said  dispositions  in  his  lifetime, 
to  take  effect  in  possession  after  his  death,  whether  the  same  were  of  real  or  personal 
property. 

The  bill  then  charged  that  the  property  which  passed  by  the  residuary  clause 
in  the  said  testator's  will  was  very  large,  and  was  a  legacy  or  bequest  within  the 
meaning  of  the  agreement  set  forth  in  the  said  bond,  and  that  the  several  gifts  made 
by  the  testator  in  his  lifetime  to  take  effect  in  possession  after  his  death,  whether  of 
real  or  personal  property,  were  testamentai-y  dispositions  within  the  meaning  of  tlie 
said  bond  and  agreement ;  and  that  the  real  estate  was  within  the  meaning  and 
intention  thereof,  or  if  not,  that  the  said  personal  property  being  invested  in  real 
e.state  for  the  purpose  of  taking  it  out  of  the  effect  of  the  said  bond  and  agreement, 
such  investment  was  a  fraud  upon  the  bond,  and  the  said  real  estates  ought  either 
to  be  considered  personal  estate  as  against  the  parties  claiming  under  the  said  bond 
and  agreement,  or  as  a  security  for  the  amount  of  the  personalty  invested  in  the 
purchase  [620]  thereof.  And  that  the  conveyances,  siettlements,  transfers  and 
assignments  were  made  without  any  consideration,  as  mere  gifts,  and  the  testator 
reserved  a  life  interest  in  all  the  propert.y  so  conveyed  and  transferred,  and  also  a 
power  of  disposition  over  the  same,  or  if  not,  at  least  tliat  he  reserved  a  life  interest 
therein,  and  that  the  gifts  were  only  reversionary,  and  not  to  take  effect  in  possession 
and  enjoyment  till  after  the  death  of  the  said  testator;  and  that  all  such  conveyances, 
settlements,  assignments  and  transfers,  were  void  as  against  the  respondent  Mary 
Wienholt,  and  all  persons  claiming  under  the  said  bond. 

And  the  bill  prayed  that  M.ary  Wienholt  might  be  declared  entitled  to  have  the 
agreement  contained  in  tlie  condition  of  the  said  bond  specifically  performed,  and 
tiiat  an  account  might  be  taken  of  the  real  and  personal  pioperty  of  the  said  Daniel 
Birkett  the  elder,  conveyed,  settled  or  transferred  by  him,  without  consideration,  to 
or  in  trust  for  the  said  Daniel  Birkett  the  younger,  and  Sarah  his  wife,  or  either  of 
them,  or  their  or  either  of  their  issue,  or  in  any  manner  for  tlieir  benefit,  subject 
to  any  trust  for,  or  power  or  interest  reserved  to  the  said  testator,  either  absolutely 
or  for  the  term  of  his  life,  and  that  all  such  conveyances,  settlements  and  transfers 
might  be  declared  fraudulent  as  against  the  respondents,  and  subject  to  the  agree- 
ment :  and  tliat  an  account  might  be  taken  of  the  general  personal  estate  of  the  said 
testator,  and  of  his  debts,  funeral  and  testamentaiy  expenses  and  legacies,  and  that 
the  same  might  be  applied  in  a  due  course  of  administration,  and  that  an  account 
might  be  taken  in  like  manner  of  all  the  said  real  and  personal  estates  sO'  conveyed, 
settled  and  transferred  as  aforesaid,  and  the  rents,  profits  and  produce  thereof,  and 
the  proceeds  of  the  sales  thereof  ;  and  that  the  value  of  the  property  to  which  the 
respondent  Mary  Wienholt  was  entitled  [621]  under  the  said  agreement,  and  the 
value  of  what  she  was  entitled  to  under  the  said  will,  might  be  ascertained,  and  that 
slie  might  be  allowed  to  take  the  £6000  bequeathed  by  the  will,  or  the  benefit  secured 
by  the  bond,  according  as  either  should  appear  most  beneficial  for  her. 

D.  Birkett  the  younger  died  before  putting  in  an  answer  to  the  bill,  and  appointed 
his  wife,  Sa.rali,  (now  Sarali  Logan  the  appellant,)  and  J.  Quilter,  executor  and  execu- 
trix of  his  will,  and  they  proved  tlie  same,  and  put  in  a  joint  and  several  answer  to 
the  said  bill,  and  therein  admitted  that  the  transfers  of  stock  were  voluntary,  as  well 
as  the  assignment  of  the  bond  debt,  but  denied  that  there  was  any  trust  in  favour  of 
t«stator  in  tlie  stock  or  in  the  bond  debt,  and  also  denied  that  the  testator  retained 
any  interest  therein,  and  insisted  that  tlie  annuities  and  bond  debt  ought  not  to  be 
estimated  as  part  of  the  testator's  personal  estate  at  the  time  of  his  death,  but  that 
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the  same  must  be  considered  as  effectually  given  away  and  disposed  of  by  the  said 
testator  in  his  lifetime,  in  manner  afore-iaid  ;  and  they  denied  diatto  their  knowlodfru 
or  belief  any  part  or  part.f  of  the  said  testator's  personal  estate  were  or  was  assifjfned 
or  transferred  ti>  the  said  Daniel  Birkett  the  younger  and  defendant  Sarali 
Birkett,  or  to  either  of  them,  subject  to  any  trust  in  favour  of  the  testator. 

The  separate  answer  of  the  ajipellant  Sarah  Logan,  put  in  aftenvards  to  tlic 
amended  bill,  denied  that  the  bond  for  ,£1(5,000  was  subject  to  the  disposition  of  the 
testator,  or  that  he  had  any  interest  therein  ;  but  admitted  the  testator  was  to  receive 
the  intere.st  during  his  life,  and  that  Daniel  Birkett  the  neiihew  executed  a  counter 
bond  for  payment  of  such  interest;  and  that  apjiellant  believed  that  obligors  iiad 
notice  of  the  assignment:  and  that  it  was  the  intention  of  the  [622]  parties  tluit  D. 
Birkett  the  elder  should  receive  the  dividends  of  the  stock  during  his  life.  And  the 
appellant  admitted  it  to  be  true,  that  some  time  before  the  transfer  was  made,  the 
testator  had  agreed  to  make  such  transfer  to  her  or  her  husband,  or  both,  but  she 
denied  that  to  her  knowledge  and  belief  the  same  was  done  upon  the  importunity 
of  herself  or  her  husband  ;  and  she  admitted  that  tlie  said  testator  did  agree  to  make 
and  did  make  such  transfer,  tor  the  purpose  of  diminishing  the  amount  of  his  pro- 
perty which  was  to  pass  by  his  will,  but  she  denied  tliat  it  wa,s  to  evade  or  defeat  the 
agreement  in  the  said  bill  mentioned  ;  and  she  denied  also  that  tlie  said  testator  con- 
sented to  make  such  transfers,  or  any  of  them,  upon  any  written  declaration  of  trust 
or  agreement  being  made,  or  under  any  verbal  promise  by  D.  Birkett  the  younger,  or 
the  appellant,  or  either  of  them,  that  such  stock  should  be  re-transferred  to  him  the 
said  testator,  whenever  he  should  call  for  the  same,  although  she  admitted  it  was 
understood  and  agreed  that  the  dividends  of  such  stocks  or  funds  should  te  paid  to 
him  the  said  testator:  That  Daniel  Birkett  the  elder  intended  tO'  ]irevent  the  re- 
spondents taking  anything  more  than  was  bequeathed  to  them,  and  that  he  disposed 
of  the  bulk  of  his  property  in  his  lifetime,  so  as  to  prevent  his  will  operating 
thereon. 

The  appellant  admitted  the  assignments  of  leaseholds,  and  that  they  were  made 
that  the  property  might  not  be  subject  to  his  will ;  she  admitted  also  the  assignment 
of  the  bond  debt  of  ,£16,000,  and  of  a  mortgage  debt  of  £2000.  and  also  a  mortgage 
for  £1523  17s.  2d.  on  St.  Mary  Hill  estate,  in  the  island  of  Tobago,  which  by  his 
private  cash-book  he  appeared  to  iiave  given  to  his  nephew  in  1808  ;  and  that  such 
assignments  were  made  without  valuable  consideration.  The  appellant  referred  to 
entries  in  the  private  cash-book  of  Daniel  Birkett  tlie  [623]  elder,  to  siiow  that  these 
had  been  regularly  entered,  but  admitted  that,  notwithstanding  the  transfer, 
Daniel  Birkett  the  elder  received  the  interest  of  the  bond  debt  to  the  time  of  his  death. 
She  denied,  however,  that  it  was  agreed  the  testator  should  have  tlie  power  of  dis- 
posing of  the  property  settled  or  assigned,  or  tliat  there  was  any  secret  trust  as  to  that 
property,  except  as  appears  by  the  conveyances  and  assignments.  .She  admitted  the 
transfer  of  £20.000  navy  five  per  cents,  and  £37,000  three  per  cents,  intothe  names  of 
Daniel  Birkett  the  nephew,  and  Sarah  his  wife,  and  that  such  transfer  was  without 
valuable  consideration  ;  and  that  it  was  intended  to  pay  the  dividends  to  the  testator 
for  life,  but  that  he  died  before  the  dividends  became  due  :  and  that  he  reserved  to 
himself  no  power  of  disposition  over  the  stock,  and  did  not  mean  the  stock  to  be  sul> 
ject  to  his  will. 

The  appellant,  on  her  marriage  with  Mr.  Logan,  her  second  husband,  conveyed 
and  assigned  aU  her  real  and  personal  estate  to  trustees,  for  her  separate  use  ;  and 
these  trustees  and  Mr.  Logan  were  made  parties  to  the  suit,  by  supplemental  bill. 

The  cause  came  on  to  be  heard  before  the  Lord  Chancellor,  who  by  his  decree  dated 
on  the  31st  of  May  1825.  declared,  that  the  condition  of  the  said  bond  contained  an 
agreement  whicii  ought  to  be  specifically  e.xecuted  by  tJie  Court,  according  to  the  true 
intent  and  meaning  thereof,  and  that  the  parties  intended  tO'  be  benefitted  thereby 
were  not  bound  to  accept  the  penalty  of  the  said  bond,  or  the  legacy  given  by  the  said 
testator's  will,  but  were  entitled  in  equity  to  have  the  full  benefit  of  the  provision 
agreed  to  be  made  in  manner  in  tlie  said  condition  mentioned  ;  and  his  Lordship 
further  declared,  th.at  the  said  testator  having  died  unmarried  and  without  lawful 
issue,  the  sum  of  £2000  [624]  ought  to  be  paid  oait  of  his  estate,  according  to  the 
said  agreement,  for  the  l:)enefit  of  tlie  parties  entitled  thereto,  with  interest  at  four 
per  cent,  from  one  year  after  tlie  testator's  death:  and  that  exclusive  of  such  pro- 
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vision,  the  testator  ought  to  be  considered  as  having  engaged  by  will  or  otherwise 
to  give  or  leave  to  or  in  trust  for  the  parties  meant  to  be  entitled  to  the  benefit  of 
the  said  agreement,  so  much  in  money  or  in  valuable  effects  as  he  should  give  or  leave 
to  any  one  of  his  next  of  kin,  or  any  other  person  or  persons,  to  be  paid  within  twelve 
calendar  months  next  after  his  decease;  or  if  he  should  make  no  sucli  bequest  in  his 
said  will,  or  the  same  should  fall  short  of  the  greatest  bequest  in  such  will,  then  Uiat  his 
executors  or  administrators  should,  for  the  benefit  of  such  parties  as  aforesaid,  pay 
or  deliver  over  such  bequest,  or  make  good  any  deficiency  that  the  same  should  so  fall 
short.  And  his  Lordship  declared,  tliat  according  to  the  true  construction  of  the 
agreement  contained  in  the  said  bond,  the  respondents  electing  to  take  under  that 
agreement,  and  not  to  accept  the  £6000  l>equeathed  by  the  will,  were  entitled  to  claim 
so  much  of  the  testator's  property  disposed  by  his  will  as  would  be  equal  in  value  to  tlie 
largest  amount  of  what  was  thereby  bequeathed  to  any  person  or  legatee,  whether 
specific,  pecuniary  or  residuary  legatee :  and  did  declare  further,  that  the  assign- 
ment of  the  £16,000  bond  debt,  the  £2000  mortgage  debt,  the  transfers  of  the  said 
£37,000  three  per  cent,  annuities,  the  £20,000  navy  five  per  cent,  annuities,  and  all 
other  voluntary  dispositions  of  personal  property  remaining  personal  at  the  testator's 
death,  in  which  he  reserved  or  retained  a  life  interest,  or  over  the  disposition  of  which 
he  had  a  power  of  appointment  or  revocation,  ought  to  be  considered  in  equity,  for 
the  purpose  of  giving  effect  to  the  true  intent  and  meaning  of  the  said  agreement, 
[625]  as  having  the  same  effect  as  if  the  said  sums  of  £16.000,  £2000,  £;57,000, 
£20.000,  and  such  other  personal  properties  so  voluntarily  disposed  of.  had  been 
bequeathed  by  the  testator's  will  to  the  persons  after  his  death  respectively  entitled 
thereto.  And  it  was  ordered  that  it  be  referred  to  the  Master  to  inquire  whether 
the  testator  in  his  lifetime  made  an}'  and  what  other  voluntary  dispositions,  as  to 
his  personal  estate,  which  would  fall  witliin  the  declaration  as  to  voluntarj'  disposi- 
tions ;  and  that  the  tlien  defendants  should  transfer  the  said  sums  of  stock,  respec- 
tively standing  in  their  names,  into  the  name  of  the  Accountant-general  in  trust  in 
the  cause,  and  pay  the  dividends  thereon,  until  such  transfer,  into  the  Bank  :  and 
that  the  Master  sliould  inquire  into  the  circumstances  of  the  transfere  by  the 
testator.  And  it  was  ordered  that  the  said  Master  should  inquire  what  purchases 
were  made  b}'  the  testator  of  real  property,  after  the  execution  of  the  said  bond,  of 
which  the  conveyances  or  assurances  were  originally  taken  either  to  himself  or  in 
trust  for  himself  in  fee,  and  as  to  which,  by  subsequent  acts,  assurances  or  con- 
veyances, and  of  what  dates,  he  afterwards  reduced  himself  to  be  tenant  for  life  in 
law  or  equity,  and  with  remainder  or  remainders  to  other  person  or  persons,  and  to 
whom,  and  also  what  purchases  of  real  property  were  made  by  the  testator  after  tlie 
execution  of  the  said  bond,  taking  the  conveyances  or  assurances  to  or  in  trust  for 
himself  for  life,  with  remainder  or  remainders  over,  and  to  whom.  And  it  was 
(  idered  that  an  account  should  lx>  taken  of  the  personal  estate  of  the  said  testator 
that  had  come  into  the  hands  of  the  present  appellants,  or  any  person  or  persons  by 
their  or  any  of  their  order  or  for  their  use,  including  what  might  have  been  re- 
ceived under  the  voluntary  dispo,sitions  of  [626]  personal  estate,  as  to  which  the 
respondents  were  thereby  declared  to  be  entitled  to  be  relieved. 

The  Master  having  made  his  report,  the  case  came  on  to  be  heard  on  exceptions 
10  that  report,  and  for  further  directions,  before  the  V ice-Chancellor,  on  the  7th  day 
of  March  1829  ;  who,  by  a  decree  then  made,  declared  that  the  exceptions  against  the 
said  Master's  report  be  overruled,  and  that  the  several  voluntary  dispositions  of 
pirional  estate  made  by  the  testator  were  to  be  considered  in  equity,  for  the  purpose 
of  g'ving  effect  to  the  agreement  contained  in  the  condition  of  the  bond,  as  having 
the  same  effect  as  if  the  personal  estate  so  voluntarily  disposed  of  had  been  bequeatlied 
by  the  t^st:;lor's  will  to  the  persons  who  after  his  death  were  intended  to  take  the 
benefit  of  such  dispositions.  And  it  was  declared,  that  according  to  the  true  con- 
strucc.iu  of  the  said  agreement,  all  testamentary  dispositions  of  freehold,  and  copy- 
holJ,  a;jd  leasehold  estates,  and  dispositions  of  that  nature,  which  by  the  decree  in  t!ie 
cai!<e  were  declared  to  be  of  the  nature  of  testamentary  dispositions,  were  within  the 
intenc  and  meaning  of  the  said  agreement.  And  that  all  the  several  freehold  and 
copyhold  estates,  purchased  by  the  said  testator  after  the  execution  of  the  said 
bond,  were  to  be  considered  in  equity,  for  the  purpose  of  giving  effect  to  the  true 
intent  and  meaning  of  the  said  agreement,  as  if  the  said  real  estates  liad  been  given 
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or  devised  by  the  said  testator's  will.  And  it  appearing  tliat  Daniel  Birkett  the 
younger  was  the  person  to  whom,  by  such  testamentary  disjinsitions  as  aforesaid,  nr 
dispositions  in  the  nature  of  testamentary  dispositions,  the  largest  benefit  was  given, 
it  was  referred  to  the  Master  to  compute  what,  at  the  time  of  the  testator's  death, 
would  have  been  the  amount  and  value  of  the  benefits  whieli  [627]  the  said  Daniel 
Birkett  the  younger  would  have  taken  under  such  several  dispositions  as  aforesaid, 
according  to  the  declarations  contained  in  the  said  decree  made  on  the  hearing  and 
in  tliat  order,  if  the  said  bond  had  not  been  made  ;  and  it  wa,s  declared  that  the  re- 
spondents were  entitled  to  stand  as  specialty  creditors  upon  the  estate  of  the  said 
testator,  for  a  sum  equal  to  such  amount  and  value,  with  iuteresti  thereon  at  £4 
per  cent.,  from  the  end  of  a  j'ear  from  the  death  of  the  testator.  And  it  was  further 
declared  that,  as  between  the  parties  taking  the  freehold  and  personal  estate  of  the 
testator,  the  general  personal  estate  should  he  first  ajiplied,  then  the  personal  estate 
specifically  bequeathed  or  disposed  of,  and  lastly  the  freehold  estates,  in  satisfaction 
of  the  demand  of  the  ])lainti£E  and  the  defendant  John  Birkett  Wienholt  (the  present 
respondents).  And  it  was  referred  to  the  said  Master  to  take  the  subsequent  accounts 
of  the  pei^sonal  estate  of  Daniel  Birkett  tlio  elder,  received  by  the  appellants,  includ- 
ing what  might  have  been  received  under  tlie  voluntary  dispositions  of  personal 
estate,  as  to  which  the  respondents  are  thereby  and  by  the  decree  in  that  cause  de- 
clared entitled  to  be  relieved.  And  that  in  case  tlie  funds  in  court,  and  other  pro'- 
perty  applicable  thereto  under  that  deci'ee,  should  not  be  sufficient  to  answer  what 
should  be  found  to  have  been  received  by  Daniel  Birkett  the  younger,  it  was  ordered 
that  the  deficiency  be  answered  by  Sarah  Logan  his  executri.f,  out  of  his  estate  and 
effects.  And  the  Master  was  directed  to  inquire  who,  since  the  date  of  the  decree, 
had  been  entitled  to  receive  the  rents,  dividends  and  interest  of  the  separate  estate  of 
Sarah  Logan,  and  to  whom  the  same  had  been  respectively  paid  ;  and  in  case  lie 
should  find  Sarah  Logan  to  have  been  in  the  receipt  and  enjoyment  of  the  said  rents, 
dividends,  and  interest,  he  was  to  in-[628]-quire  whether  her  receipt  thereof  re- 
spectively was  or  not  with  the  permission  of  her  trustees,  and  to  state  the  par- 
ticulars of  the  said  separate  estate,  and  what  had  become  thereof,  and  to  state  special 
circumstances. 

The  appellants  appealed  against  both  tlie  decrees,  and  the  case  was  several  times 
argued  by  Sir  C.  Wetherell  and  Mr.  Pepys  for  the  appellants,  and  by  Sir  E.  Sugden 
and  Sir  W.  Home  for  the  respondents. 

For  the  Appellants,  it  was  contended  that  the  question  was  whether  the  agreement 
must  be  taken  to  affect  the  whole  of  the  testator's  property,  or  whether  its  operation 
was  to  be  limited  by  the  amount  of  the  penalty  ;  whether  it  was  to  be  executed 
specifically,  or  might  be  cut  down  to  the  penalty  stated  in  the  lx>nd.  The  obligation 
was  not,  that  the  "  heirs,  executors  and  administrators  "  of  the  obligor  sliould  pay 
tlie  increased  provision,  but  that  only  the  eixecutors  and  administrators  were  bound 
to  do  so.  That  dift'erence  was  important,  as  it, showed  tliat  it  was  not  the  intention 
of  the  testator  to  put  that  portion  of  the  jirovision  for  his  niece  on  the  same  footing 
with  the  other.  Another  question  was,  whether  the  testator  only  meant  a  gift  inter 
vivos,  or  whether  he  intended  to  take  away  from  himself  any  possible  discretion  to 
dispose  of"  his  property  as  he  pleased  during  his  life.  This  latter  construction  of 
the  agreement  must  be  considered  as  one  strictissimi  juris,  and  therefore  could 
not  be  viewed  with  favour  by  their  Lordships.'  They  who  argued  for  such  a  con- 
struction, must  go  to  the  extent  of  saying,  that  if  he  converted  any  part  of  his  per- 
sonal property  into  land,  that  land  would  not  go  to  his  heiri-atrlaw,  and  that  every 
estate  coming  from  another  person  to  him  must  also  be  brought  under  the  operation 
of  this  instrument;  so-  that  in  all  cases  whatever  the  realty  must  be  converted  into 
personalty,  in  order  to  be  disposed  of  by  this  clause. — [The  [629]  Earl  of  Eldou  :  — 
It  was  left  to  the  Master  tO'  examine  whether  the  real  estate  had  not  been  purchased 
in  fraud  of  the  agreement.  The  evidence  given  before  the  Master  showed  that  in  this 
case  purchases  had  been  made  in  fraud  of  the  agreement,  and  tlie  principle  on  which 
the  case  turned  was,  that  the  testator  could  not  be  allowed  to  commit  a  fraud  upon 
his  owTi  agreement.  If  a  man  agreed  to  leave  all  his  children  equally,  and  during 
his  life  gave  to<  one  of  them  a  sum  of  money,  that  would  be  a  gift  in  charity  ;  but  if 
he  only  gave  the  money,  reserving  to  himself  a  life  interest,  that  would  not  be  a 
gift  within  the  meaning  of  the  covenant.] — The  Vice-Chancelloi''s  decree  i\ssumed 
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tliat  these  conveyances  of  land  and  stock  wei-e  fraudulent.  That  was  wrong.  But 
assuming  it  to  be  right,  the  decree  gave  more  than  an  equivalent  to  the  other  party. 
The  decree  had  improperly  ordered  the  then  plaintiffs  to  be  "'specialty  creditors 
on  the  estate  of  the  testator;"  a  direction  tliat  ought  not  in  this  case  to  have  been 
given.  In  L'hilliner  v.  Ghilltner  (2  Ves.  sen.  528),  it  was  sUited  by  Lord  Hardwicke, 
that  in  all  cases  of  this  kind  everything  must  depend  on  the  nature  of  the  con- 
sideration of  the  original  agreement.  Now  here  the  testator  had  only  said  that  he 
would  make  tlie  parties  equal,  or  that  he  would  pay  a  sum  of  £4000.  If  he  only  gave 
each  individual  £4000,  it  would  save  the  agreement.  In  all  other  cases  the  agree- 
ment was  made  part  of  the  condition  of  the  bond,  and  it  should  be  so  considered 
here.     It  was,  in  fact,  recited  before  coming  to  the  condition  of  the  bond. 

For  the  Respondents,  it  was  argued  that  the  case  of  Vhilliner  v.  CliiUiner  was  not 
opposed  to  the  present.  That  case  was  before  Lord  Hardwicke.  and  the  argument 
there  proceeded  mucli  upon  the  question,  whetlier  [630]  if  the  agreement  was  not 
stated  in  the  recital,  it  was  good  for  anj'ihing.  That  case,  however,  decided  that 
where  a  father  had  agreed  to  settlei  property  on  a  marriage,  and  tlien  gave  a  bond 
for  £600,  with  £1200  penalty  if  he  did  not  make  the  settlement,  he  had  not  after- 
wards the  election  to  forfeit  the  £600  or  to  settle :  the  settlement  being  treated  as 
the  primary  agreement,  and  the  £600  as  only  a  penalty  or  further  security.  The 
consideration  here  was,  "  if  the  intended  marriage  shall  take  effect."  The  con- 
dition, pointing  out  what  was  to  be  done,  operated  in  the  same  way  as  an  agreement 
to  do  the  thing  thus  designated.  This  case  was  therefore  precisely  the  same  as  that 
of  Cliillinei-  v.  Ghilliner  [2  Ves.  sen.  528].  Lord  Eldon  had  properly  held  that  the 
amount  of  the  |ienalty  was  not  a  matter  to  be  considered,  for  that  the  act  agreed 
upon  must  be  done  specifically.  The  answer  of  the  defendants  admitted  the  transfer 
of  the  property,  by  means  of  which  the  testator  had  tried  to  render  it  impossible 
for  him  to  perform  the  agreement  he  had  made.  The  facts  were  now  settled,  but 
they  had  not  been  so  wlien  the  case  was  before  the  Court  below.  When  the  case  was 
before  Lord  Eldon,  he  declined  expressing  any  opinion  as  to  the  effect  of  the  bond 
on  the  realty  as  well  as  the  personaJty,  though  he  intimated  that  he  was  inclined  to 
think  it  did  relate  to  both.  The  agreeinent  in  substance  amounted  to  this,  that  the 
testator  should  give  his  niece  as  much  in  money  as  he  gave  in  any  other  way  to  any 
other  person.  The  case  of  Jo7ies  v.  Martin  (3  Anstr.  882  ;  more  fully  reported  in 
5  Ves.  jun.  266,  n.  ;  see  also  West  v.  Errissey,  2  P.  Wms.  349),  was  an  authority  in 
favour  of  the  respondents.  In  that  case  there  was  a  covenant  by  a  father  to  give, 
or  leave  by  his  will,  all  his  personal  estate  equally  among  his  children.  It  was  held 
that  that  covenant  [631]  did  not  deprive  him  of  the  right  of  unlimited  expense, 
and  of  any  fair  application,  even  by  gift,  if  .absolute  and  bond  fide:  but  that  a  dis- 
position for  the  purpose  of  defeating  tlie  covenant  could  not  stand.  Transfers  of 
stock  to  one  of  the  children  by  the  father,  were  therefore,  upon  the  circumstance 
of  the  reservation  of  the  dividends  for  his  life,  and  other  evidence  of  a.  partial  inten- 
tion to  elude  the  covenant,  set  aside.  In  that  case  the  Lord  Chancellor  said,  "  If 
a  father  be  partial  and  will  give  a  preference,  he  must  give  against  himself,  and  not 
make  a  mere  reversionary  gift."  The  principal  case  to  whicli  that  of  Jones  v. 
Martin  was  appended  as  a  note,  was  Randall  v.  Willis  (5  Ves.  jun.  262),  where 
there  were  articles  entered  into  for  the  settlement  of  certain  real  estates,  and  then 
came  the  words,  "  and  also  all  and  singular  my  personal  estate  of  what  nature  or  kind 
soever."  In  that  case  the  decree  was,  that  upon  the  true  construction  of  the  articles, 
the  personal  estate  of  which  Randall  was  possessed  at  the  time  of  the  execution  of 
the  articles,  and  which  had  since  been  laid  out  in  land,  in  fraud  of  those  articles, 
ought  to  bei  subject  to  the  provision  made  bj-  the  said  articles,  and  settled  according 
to  the  agreement  therein  contained.  That  case  established,  tliat  when  real  estate 
was  improperly  acquired  by  money  that  was  already  subject  to  the  stipulations  of 
an  agreement,  it  should  be  treated  a,s  personal  estate,  for  the  purpose  of  avoiding 
the  fraud  upon  that  agreement. 

In  reply,  it  was  cnntended,  that  if  tiie  doctrine  contended  for  by  the  respondents 
was  admitted,  a  person  could  not  vest  personalty  in  land  without  its  being  liable  to 
a  bond  creditor.  Lands  purchased  as  these  had  been,  were  withdrawn  from  the 
operation  of  the  [632]  agi-eement,  and  it  would  be  absurd  to  carry  the  doctrine  con- 
tended for  by  the  resjjondents  so  far  as  tliey  now  desired,  for  that  would  be  to  make 
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an  agreement  contained  in  a  bond  entered  into  with  a  penalty  of  £4000,  affect  tlie 
disposition  of  property  that  might  amount  to  £100,000.  This  never  could  have 
been  the  intention  of  the  parties,  nor  would  the  law  permit  such  a  consequence. 

The  Earl  of  Eldon  said  that  he  saw  no  reason  to  change  the  opinion  he  had 
formed  in  the  coui't  below. 

The  Lord  Chancellor:  In  the  course  of  the  argument,  it  had  been  the  opinion 
of  all  the  Lords  who  had  heard  the  case,  that  great  difficulties  had  been  pressed  u{)on 
thoir  consideration.  It  had  been  thought  that  the  condition  of  the  bond  must  be 
taken  to  operate  in  /inline.  That  was  the  foundation  of  the  decree  of  Lord  Eldon, 
and  they  felt  that  they  could  have  no  difficulty  in  concurring  with  that  view  of  the 
matter.  The  difficulty  had  arisen  upon  what  had  been  since  done,  namely,  in  the 
decree  of  the  Vict^Cliancellor  ;  and  as  that  difficulty  which  had  been  raised  in  tlie 
discussion  had  not  been  removed,  he  should  propose  taking  further  time  for  con- 
sideration. But  without  stating  that  he  jiossessed  any  distinct  opinion  on  those 
important  points  to  which  the  decree  of  the  Vice-Chancellor  had  given  rise,  lie 
could  not  avoid  expressing  the  strong  inclination  of  his  opinion  on  one  or  twoi  of  the 
matters  on  which  the  Vice-chancellor  had  decreed.  He  should  say  nothing  with 
respect  to  the  £57,000  that  had  been  transferred,  which  the  Vicei-Chancellor  dealt 
witii  as  if  transferred  to  Daniel  Birkett  the  younger:  on  that  he  had  some  doubt. 
But  that  on  which  he  had  less  doubt,  and  where  his  opinion  was  opposed  to  that 
of  tiie  Vice-[633]-Cliancellor.  was  that  part  of  the  decree  where  his  Honor  had  said 
that  all  the  testamentai-y  dispositions  of  leasehold,  freehold  and  copyhold  estates, 
were  within  the  intent  and  meaning  of  the  agreement.  He  was  not  prepared  to 
say  tiiat  that  was  the  true  construction  of  the  agreement  :  he  should  rather  say  that 
it  was  confined  to  personalty.  But  that  on  which  he  had  a  very  strong  impression 
was,  as  to  the  mode  of  calculation  adopted  with  regard  to  the  bequests.  The  result 
of  his  Honor's  decree  on  that  point  was,  that  it  was  tlie  plain  and  obvious  meaning 
of  the  parties  to  this  agreement  that,  whatever  the  most  favoured  person  received 
in  personalty  or  realty,  as  much  should  be  given  to  Sarah  Jopson  ;  so  that  whatever 
was  given  to  Daniel  Birkett,  would  be  suddenly  taken  away  from  him,  and  given  to 
Sarah  Jopson,  who,  getting  this  in  addition  to  what  she  before  had, 
would  therefore  take  nearly  the  whole.  He  wag  not  prepared  to  put 
a  construction  on  the  agreement  that  would  produce  such  a  result.  The  parties  ought 
to  agree  among  themselves  as  to  the  division  of  this  property;  but  as  they  would  not 
agree,  they  ought  to  give  in  schemes  of  what  each  asked  to  obtain  from  their 
Lordships. 

Lord  Plunkett  entirely  concurred  with  the  Lord  Chancellor  on  the  points  now 
referred  to.  There  was  not  any  difference  of  opinion  or  any  doubt  as  to  the  propriety 
of  the  dec-ree  first  made  in  this  case.  What  Lord  Eldon  had  decided  had  Ijeen  most 
properly  decided;  but  his  decree  necessarily  left  a  great  many  most  important 
points  untouched.  The  first  of  these  points  wa,s,  whether  the  contract  related  to 
more  than  personal  estate.  On  that  point  lie  should  wish  for  further  time  to  con- 
sider the  case  and  refer  to  the  authorities.  The  second  point  was,  if  the  House 
would  go  the  length  of  [634]  saying  that  the  contract  related  merely  to  the  personalty, 
and  not  to  the  real  estate,  and  if  so,  then  whether  the  i>arty  had  a,  right  to  vest  his 
jiersonal  estate  in  the  purchase  of  real  estate;  a.  question,  indeed,  whether  their 
Lordships  would  follow  the  motive  of  the  party  in  transferring  his  property  from 
personalty  to  realty,  and  would  say  that  it  was  done  for  the  purpose  of  increasing 
one  fund  and  diminishing  another,  and  if  so,  whether  in  their  opinion  it  was 
done  with  a  view  fraudulently  tO'  defeat  the  agreement.  Tlien  came  the  important 
questions  as  to  the  transfer  of  the  £37,000  stock  :  as  to  tlie  mode  of  ascertainino- 
the  amount;  then,  in  what  way  the  fund  should  be  distributed,  and  how  to  five 
effect  to  the  contract.  It  was  impossible  tO'  say  on  tliis  contract,  thouo-Ii  no  doubt 
a  great  benefit  was  intended  to  be  given  to  Sarah  Jopson,  no  greater  benefit  indeed 
to  any  person  than  to>  her  ;  still,  it  was  impossible  to  say  that  it  was  intended  she 
should  get  all;  at  least  so  he  thought  at  present.  But  if  that  should  in  tlie  end  be 
considered  tO'  be  the  effect  of  the  contract,  their  Lordships  must  see  it  carried  into 
execution. 

The  Earl  of  Eldon  desired  that  counsel  on  both  sides  should  draw  up  the  minutes 
of  what  they  claimed  respectively,  in  such  way  as  tliev  thought  propei'. 
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Their  Lordships,  by  an  order  bearing  date  on  the  4th  of  April  18;j.'5,  and  recitin^; 
the  substance  of  the  two'  decrees  of  Lord  Eldon  and  of  the  Vice>-Chancellor,  confirmed 
them  both. 

Tliat  part  of  his  Honor's  decree,  wiiich  liud  been  doubted,  namely,  that  relatin;:: 
to  tlie  liability  of  tlie  after-purchased  real  estate  to  tlie  claims  of  the  obligees  in 
the  bond,  was  referred  to  in  the  following  terms:  "And  their  Lordships  further 
found  and  declared,  [635]  that  all  the  real  estates  referred  to  as  having  been  pur- 
chased after  the  5th  of  April  1804,  and  in  which  purchases,  or  by  any  subsequent 
conveyance,  Daniel  Birkett  the  elder  retained  any  interest  for  his  life 
or  in  fee,  and  gave  any  interest  to'  Daniel  Birkett  the  younger, 
ought,  for  the  purpose  of  the  said  agreement,  to  be  considered  as  jiersonal 
estate,  and  as  if  made  the  subject  of  testamentary  disposition  to  Daniel  Birkett 
the  younger,  and  to  be  dealt  with  as  part  of  the  residue,  in  so  far  as  Daniel  Birkett 
the  younger's  interest  was  concerned."  Their  Lordships'  order  further  declared. 
tJiat  "  the  demand  of  the  respondents  was  a  debt  by  specialty,  and  as  such  entitled 
to  priority  over  both  the  simple^contract  debts  and  the  legacies;,  whetlier  residuary 
or  otherwise,  and  that  the  whole  of  tlie  property  disposed  of  by  the  will,  under  the 
description  of  residue,  was  applicable  to  discharge  such  debt  to  the  respondents; 
and  if  that  fund  should  not  be  suflScient,  then  that  the  shares  of  Daniel  Birkett  the 
younger  and  his  wife  were  liable,  for  satisfaction  of  this  claim,  to  abate  in  propor- 
tion to  the  amount  of  the  benefits  taken  by  them  under  the  will,  or  by  gifts  in  which 
Daniel  Birkett  the  elder  retained  any  interest  during  his  life." 
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APPEAL 

From  the  Court  of  Session. 

MICHAEL  GILFILLAN,  Writer  in  Glasgow,— Appellant;  ALEXANDER  PIRIE 
HENDERSON,  Writer  in  Edinburgh,— Respondent. 

[Mews'  Dig.  xiii.  1756.     See  36  and  .'iT  Vict.  c.  63,  s.  21  ;  and  In  re  Lydtjil  and 
Others,  1900.  17  T.L.R.  73.] 

An  agreement  of  partnership  wag  made  betwee'n  twO'  solicitors,  one  of  whom  could 
only  practise  in  a  superior,  the  other  only  in  an  inferior  court.  15oth  under- 
took to  divide  the  profits  of  their  general  business,  and  each  stipulated  to 
recounuend  the  other  to  liis  clients,  and  to  keep  the  partnership  a  secret  from 
all  the  world.  Held,  that  sucli  an  agreement  is  void,  for  a.  Court  cannot 
suffer  statements  to  be  made  and  papers  presented  to>  it  by  parties  who  are 
neither  parties  to  the  cause,  nor  their  Lawfully  authorised  agents,  and  who 
are  consequently  not  properly  responsible  to  the  Court  for  their  conduct. 

This  was  an  appeal  from  the  decision  of  the  Court  of  Session,  arising  out  of  the 
following  circumstances.  Previous  to  the  year  1817,  the  Defender  was  residing 
[2]  in  Glasgow.  The  Pursuer  was  at  that  time  a.  partner  in  the  firm  of  Bogle  and 
Gilfillan,  writers  to  tlie  Signet.  In  the  year  1817  the  Defender  came  to  Edinburgh, 
and  got  employed  as  clerk,  and  while  tliere  was  occasionally  employed  in  that  capacity 
by  the  Pursuer.  The  Defender,  soon  after  going  to  Edinburgh,  resolved  to  commence 
business  on  his  own  account,  and  various  letters  were  written  by  him  to  the  Pursuer, 
setting  forth  the  Defender's  wish  to  be'  employed  as  the  Pursuer's  agent,  and  stating 
the  terms  on  which  he  was  willing  to  undertake  that  office.  In  one  of  these 
letters  he  said,  "  If  Mr.  Gilfillan  thinks  it  at  all  a  practicable  case,  and  one  tliat  he, 
from  a  confidence  in  me,  I  trust  not  misplaced,  would  feel  inclined  tO'  go  into,  that  a 
copartnership  in  the  conduct  of  a.  general  business  can  subsist  between  an  Edin- 
burgh agent  and  a  Glasgow  agent,  I  now  oU'er  him,  in  consideration  of  his  employ- 
ment, his  considerable  interest,  and  his  advances  towards  the  establishing  and  con- 
ducting the  concern,  which  necessarily  must  be  much  more  considerable  than  I  have 
above  pointed  out,  a  third  share  of  the  free  profits  of  my  general  business  for  a  term 
of  years.  From  my  present  views,  the  portion  I  offer  to  Mr.  Gilfillan  will  not  be 
inconsiderable,  and  must  be  extended  by  his  own  endeavours  tO'  procure  me  business  ; 
and  I  tliink  the  remaining  two-thirds  to  myself,  considering  the  trouble  and  responsi- 
bility of  the  undertaking,  will  not  be  considered  too  great.  These  separate  proposals 
I  make  in  the  view  of  remaining  in  Edinburgh,  whicli  I  confess  is  a  wish  most 
agreeable  to  myself."  Tliat  the  above  was  followed  by  a  propovsal  of  joining  the 
Pursuer  in  his  business  in  Glasgow,  which  was  not  acceded  to  ;  and  tli£n  the  [31 
Defender's  proposals  concluded  thus:  "In  making  these  proposals,  I  beg  Mr.  Gil- 
fillan will  view  them  as  intended  for  his  private  use;  and  trust  in  God  he  will  conceal, 
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if  not  destroy  this  paper,  so  as  it  does  not  catch  the  eye  of  auy  other  person.'  An 
arrangement  was  accordingly  entered  into  between  the  parties,  to  endure  for  tive 
years  after  the  12tli  of  November  1818,  but  restricta.ble  to  two,  by  either  party  giving 
the  other  six  months'  notice.  The  agreement  was  to  the  following  eSect : 
— First,  Mr.  Gilfillan,  from  confidence  in  Mr.  Henderson,  agrees  instantly 
tO'  advance  him  the  sum  of  £100  sterling,  tO'  admit  him  an  agent  in 
the  Supreme  Court;  which  sum,  with  the  legal  interest  thereof  from  tlie  12tli  day 
of  November  next,  Mr.  Henderson  engages  himself  to^  repay  within  two  years  from 
this  date.  Mr.  Gilfillan  farther  engages  to  place  at  the  disposal  and  command  of 
Mr.  Henderson,  for  the  purpose  of  enabling  him  to  conduct  and  carry  on  his  business, 
the  sum  of  £400  sterling,  according  as  the  business  shall  require  the  sa.me,  without 
any  right  to  demand  interest  therefor;  and  in  ca,se  Mr.  Gilfillan  should  be  called 
upon  by  Mr.  Henderson  ivt  any  time  to  advance  a  large  sum,  he  binds  himself  to  pay 
him  at  the  rate  of  two-and-arhalf  per  cent,  for  such  additional  advance.  These 
advances  tO'  subsist  for  five  years,  except  in  the  restricted  case  after  mentio^ned. 
Second.  Mr.  Gilfillan  engages  to  promote  the  interest  of  Mr.  Henderson,  as  much  as 
shall  not  interfere  with  the  free  exercise  of  his  own  profession.  Third,  In  return 
for  these  advances,  and  Mr.  GilfiUan's  influence,  he  shall  be  entitled,  for  the  full 
period  of  five  years  from  the  1 2th  day  of  November  next,  (restricted  to  two  years  in  the 
event  after  mentioned,)  tC'  retain  from  his  own  private,  a.nd  from  his  client's  accounts, 
one-third  share  of  tlie  [4]  free  profits  of  the  same,  as  the  sa.me  shall  be  pointed  out  by 
Mr.  Henderson,  Mr.  Gilfillan  regularly  paying  to  Mr.  Henderson  his  proportion,  or 
the  balances  of  said  accounts,  as  the  same  shall,  from  time  to  time,  be  recovered  ;  and 
Mr.  Henderson  separately  engages,  in  return  for  the  accommodation  of  advances, 
to  pay  tO'  Mr.  Gilfillan,  during  the  above  period  of  five  years,  but  restricta.ble  always 
to  two,  as  after  mentioned,  one-tliird  of  the  free  realized  profits  of  the  whole  other 
business  conducted  and  performed  by  him.  Fourth,  In  case  the  parties,  or  either  of 
them,  shall  tliink  it  of  importance  to  them  to  dissolve  this  agreement,  then,  after  the 
expiry  of  twO'  years  from  tliis  date,  and  upon  giving  thereafter  six  months'  notice, 
the  one  to.  the  other,  of  their  intention,  this  agreement  will  come  to  a  close  in  the 
sa.me  way  as  if  the  whole  five  years  above  mentioned  had  elapsed  ;  and  in  this  case,  as 
if  the  whole  five  years  had  expired,  Mr.  Gilfillan  will  be  entitled  to  call,  upon  the 
cO'neern  being  wound  up,  for  repetition  of  his  advances,  and  appropriation  of  an}- 
balance  of  his  share  of  profits,  in  the  same  way  as  in  common  oases  of  copartnery,  the 
parties  suffering,  in  proportion  to  their  respective  shares,  the  possible  loss  occurring 
from  bad  debts,  and  the  claims  of  eitlier  party  in  the  concern  shall  be  preferable  to  any 
private^  debt.  Fifth,  This  agreement  sliall  be  private  betwixt  the  parties,  Mr.  Hen- 
derson throughout  appearing  the  sole  ostensible  person,  having  full  power  to  transact 
with  clients  or  others,  in  such  manner,  and  on  such  terms  and  conditions,  as  to  him 
may  seem  expedient,  without  any  control  on  Mr.  GilfiUan's  part,  or  his  management, 
in  one  respect  or  another,  except  his  private  advice;  and  whetlier  any  of  his  clients, 
in  certain  circumstances,  ought  not  to  receive  reasonable  indulgence,  as  to  charge  and 
indul-[5]-gence  in  payment.  Sixth,  In  case  of  any  dispute,  legal  proceedings  upon 
one  jiart  or  another  are  disclaimed — the  parties  hereby  agreeing  to  submit  any 
difference  to  the  Dean  of  the  Faculty  of  Advocates  for  tlie  time — witli  power  to.  him  to 
call  for  the  writ  or  oath  of  Mr.  Henderson,  in  place  of  all  otlier  proof,  as  to  the 
purit}^  of  his  management,  and  correctness  of  his  books,  but  the  same  shall  be  open 
for  his  inspection.  Which  books,  Mr.  Henderson,  for  the  first  two  years,  engages  he 
shall  keep  free  of  all  expenses  to  Mr.  Gilfillan,  but  thereafter  he  shall  be  entitled  to 
charge  a  reasona.ble  proportion  to  the  said  Mr.  GilfiUan's  interest,  for  the  keeping  of 
the  books  and  accounts.  The  accounts  to  be  regularly  rendered  at  least  once  each 
session.  Lastly,  For  more  effectually  carrying  these  minutes  into  effect,  the  parties 
will  be  ready,  in  the  course  of  the  winter,  to  enter  into  a  valid  agreement,  extended  in 
regular  form,  and  with  such  other  additional  clauses  as  may  occur,  to  meet  the  true 
spirit  of  this  agreement:  If  a.ny  serious  loss  or  misconduct  ha.ppen  to  take  place  to 
any  of  the  parties,  the  arbiter  shall  be  entitled  to  judge  whether,  in  such  event, 
this  agreement  should  not  be  void  .and  terminate. — This  agreement  was  immediately 
acted  upon  by  both  parties.  Disputes  afterwards  arose  between  them,  and  tlie 
Pursuer  commenced  his  action,  to  recover  a.  large  balance,  which  he  alleged  to.  be  due 
to  him  from  the  Defender. 
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The  defence  was,  that  in  fact  this  proposed  contract  had  never  been  executed  ;  and 
further,  tJiat  none  of  the  stipuhitions  it  contained  liad  ever  been  performed  by  tlie 
Pursuer;  and  also  (and  on  this  jioiiit  the  case  now  came  to  be  decided  before  the 
House  of  Lords),  that,  had  any  airreenient  been  entered  into  between  the  Pursuer  and 
Defender  for  the  division  of  [6]  the  professional  profits  of  the  latter,  it  would  have 
been  a  pactum  iUiritum. — Vide  liiashe  v.  Mackinnon,  Fac.  Coll.     March   1820. 

After  hearing  parties  by  counsel.  Lord  Fullerton,  Ordinary,  pronounced  the 
following  interlocutor : 

"  13th  December  1831. — The  Lord  Ordinary,  having  heard  parties'  procurators, 
and  considered  the  closed  record,  finds  that,  by  the  agreement  libelled,  the  Pursuer, 
an  agent  in  Glasgow,  undertook  to  employ  the  Defender,  an  agent  in  Edinburgh, 
in  the  business  of  liis  clients,  and,  in  return,  stipulated  for  a  third  part  of  the  profits 
derived  by  the  Defender  from  that  business  :  finds,  that  it  was  also'  part  of  the  agree- 
ment that  it  should  h&  kept  secret:  finds  tluit  such  an  agreement  was  illegal,  and 
therefore  sustains  the  plea  of  pactum  illicitum  ;  assoilzies  the  Defender  from  the  con- 
clusions of  the  action,  and  decerns  :  finds  the  Defender  entitled  to  expenses,  and  allows 
an  account  thereof  tO'  be  given  in,  and  to  be  taxed  by  the  auditor." 

Against  the  interlocutor  of  the  Lord  Ordinary  ai  reclaiming  note  was  presented  by 
the  Pursuer  to  the  second  division  of  the  Court,  upon  which  interlocutors  were  pro-, 
nounced,  adhering  to  that  of  the  Lord  Ordinary,  and  granting  expenses  to  the 
Defender.  Against  these  interlocutors  the  present  appeal  was  brought  to  this  House  ; 
and  tlie  question  for  their  Lordships'  decision  was  solely  the  legality  or  illegality  of 
the  agreement. 

Dr.  Luehington  and  Mr.  Busby  appeared  for  the  Appellant;  and  the  Lord 
Advocate  and  the  Solicitor-general  for  the  Respondent.  After  Dr.  Lushingtoii  had 
replied — 

The  Lord  Chancellor  moved  the  Judgment: — He  [7]  entertained  no  doubt  what- 
ever of  the  propriety  and  soundness  of  the  decision  of  their  Lordships  in  the  Court 
below,  and  therefore  he  should  not  delay  further  the  time  of  their  Lordships  in 
recommending  them  tO'  affirm  those  judgments.  As  to  the  conduct  of  the  party,  Mr. 
Henderson,  at  whose  instigation  the  arrangement  was  made,  and  who  was  undoubt- 
edly as  much  a  party  to  the  illegal  arrangement  as  the  Appellant,  in  availing  him- 
self of  that  objection,  tliat  was  a  question  with  which  their  Lordships  Imd  nothing 
to  do;  he  might  have  reasons  for  so  doing,  into  which  it  was  not  their  province  to 
inquire.  This  was  an  observation  applicable  to  all  cases  in  which  two  parties  were 
similarly  circumstanced,  and  one  of  them  set  up  the  illegality  of  the  transaction  as 
a  bar  to  a  claim  founded  upon  it.  Their  Lordships  had  nothing  tO'  do  with  that,  nor 
was  there  any  reason  why  they  should  express  an  opinioTi  on  the  conduct  of  a.  party 
for  availing  himself  of  that  illegality.  The  next  point  of  importance  for  their  con- 
sideration was,  wliat  was  the  law  with  respect  to  the  conduct  O'f  a  partnership  between 
two  persons,  of  the  same  profession,  both  of  whom  were  qualified  to  carry  on  business 
in  either  of  the  Courts,  and  who  conducted  the  business  of  that  partnership  openl}- 
before  all  the  world,  each  following  his  professional  duties  at  his  own  place  of 
residence.  That  also  was  a  question  with  which  their  Lordships  had  nothing  to  do. 
That  was  not  the  ca,se  here,  where,  first,  one  of  the  parties  was  disqualified  from 
practising  in  the  Court  of  Session,  and  the  other  in  the  lower  Court;  had  they  both 
been  qualified  to  practise  in  both  the  Courts  there  might  have  been  no  objection  to 
the  contract,  at  least  upon  tlie  nature  of  the  contract  itself.  But  here  there  was  an 
objection  arising  out  of  the  mode  [8]  in  which  the  parties  proposed  to  conduct  their 
business.  It  was  one  of  the  essential  articles  of  this  partnership,  that  its  existence 
sliould  be  kept  a  secret  from  the  w'orld.  These  were  circumstances,  in  his  opinion, 
sufficient  to  set  the  contract  aside,  and  to  warrant  him  in  saying,  that  the  Co'Urt  below 
had  most  justly  decided  the  ([uestion.  It  was  impossible  to  say  tliat  the  case  was 
new.  At  all  events  there  was  the  case  of  Bra-slie  v.  Mackinnon  (Fac.  Coll.  1820),  in 
which  it  appeared  from  the  books  that  the  Court  was  unanimous,  and  where  it  was 
"  found  to  be  illegal  for  an  agent  before  tlie  Court  of  Session  to  draw  papers  for  a 
solicitor  before  an  inferior  Court,  and  to  receive  a  ))roportion  of  the  fees,"  upon  tlie 
ground  stated  by  the  Lord  Ordinary,  that  it  was  of  the  nature  of  a  pactum  illicitum  : 
a.nd  the  Court,  upon  advising  a  reclaiming  petition  for  the  Defender,  were  of  opinion 
that  such  a  practice  was  improper  in  both  parties ;  that  it  was  improper  for  an  agent 

10r)9 


11  CLARK  &  FINNELLY.         HARLAND  V.   EMERSON  [1834] 

in  that  Court  to  iniike  profit  of  the  proceedings  before  an  inferior  Court,  ajid  that  it 
was  improper  in  a  solicitor  before  an  inferior  Court  to  enter  into  an  arrantjement, 
by  which  jiapers  to  be  given  into  Court  by  him  were  to  be  drawn  by  others,  though  he 
was  bound  to  certify  that  tliey  were  drawn  by  himself.  Both  these  improprieties 
did  not  exist  in  the  present  case,  but  one  of  them  did,  and  either  of  them  was 
sufficient  to  avoid  the  agi-eement.  If  it  was  improper  for  an  agent  of  a.  superior  Court 
to  make  a  profit  of  business  done  in  an  inferior  Court  where  lie  could  not  practise, 
so  it  must  be  improper  under  similar  circumstances  for  the  agent  of  the  inferior 
Court  to  make  a  profit  of  business  in  the  superior  Court;  the  objection  irf  both  cases 
being  that  the  Courts  were  called  upon  to  exercise  their  functions  [9]  upon  state- 
ments made  and  papers  presented  by  persons,  who  were  neither  the  parties  in  the 
cases  nor  tlieir  lawfully  authorised  agents,  and  who  were  consequently  not  properly 
responsible  to  tlie  Court  for  their  conduct.  On  every  finding,  therefore,  in  the  case 
of  Brashe  v.  Mackinnon,  he  could  see  no  difference  between  it  and  the  present.  This 
was  a  matter  of  Scotch  practice,  as  had  been  most  justly  stated  by  the  learned  Solicitor- 
general  ;  and  their  Lordshipsi  would  be  vei-y  tlow  to  go  against  the  decision  of  the 
Court  below  on  a  point  of  practice,  when  coming  here  by  way  of  appeal.  The  case 
of  Brashe  v.  Mackinnon  was  not  decided  till  1S20,  but  if  it  had  not  preceded  this, 
he  should  have  been  very  reluctant  to  entertain  a  different  opinion  on  the  subject. 
He  should  have  proceeded  on  the  ground  that  the  parties  could  not  enter  legally  into 
this  contract,  one  of  the  parties  not  being  qualified  to  practise  in  the  Court  from 
whence  the  emoluments  arose.  He  was  of  opinion,  therefore,  that  the  contract  was 
illegal  between  the  two  parties,  standing  in  the  relation  they  did  towards  each  other. 
Part  of  tlie  contract  bound  the  parties  to  secresy  as  against  all  the  world,  including 
their  clients,  each  undertaking  to  advise  his  clients,  who  were  in  ignorance  of 
the  contract,.  tO'  employ  the  other  in  causes  in  which  the  country  solicitor  had  such 
an  interest,  as  in  this  case  he  would  have  had.  in  the  profits  of  the  town  solicitor's 
practice.  These  things  taken  together  were  sufficient  grounds  in  themselves  to 
warrant  him  in  humbly  moving  their  Lordships  to  affirm  the  judgment  of  the  Court 
below,  with  full  costs. 

Judgment  affirmed  with  costs. 


[10]  APPEAL 

From  the  Court  of  Chancery. 

WILLIAM  HARLAND,  WILLIAM  CHARLES  HARLAND,  and  ORFEUR  WILLIAM 
KYLVmGTO^,— Appellants ;  JAMES  LLOYD  EMERSON,  JA,NE  LOUISA 
WALCOT,  and  EDMUND  GEORGE  T)^T>iB.AM.,— Respondents. 

[S.  C.  8  Bli.  N.S.  62.    Commented  on  in  Lyell  v.  Eennedy,  1882,  20  Ch.D.  486; 
and  see  S.C.  1883,  8  A.C.  217.] 

To  a  bill  filed  by  persons  claiming  title  to  an  estate  as  co-heirs  of  A.  T.  ex  parte 
materna,  and  charging  an  agreement  and  a  correspondence  in  which  tliey 
alleged  their  title  was  admitted,  the  defendants  pleaded  to  the  whole  bill, 
that  tliere  was  in  existence  an  heir  of  A.  T.  ex  parte  paterna.  Held,  that 
the  plea  was  properly  overruled  by  the  Courts  below,  on  the  ground  that  it 
ought  to  be  accompanied  by  an  answer  as  tothe  correspondence  and  some  of  the 
otlier  charges  in  the  bill. 

The  Respondents,  as  the  co-heii-s  ex  parte  materna  of  Anne  Trigg,  widow,  who 
died  in  1826,  intestate  and  without  issue,  filed  tlieir  bill  in  October  1829,  in  the 
Court  of  Chancery,  against  the  Appellants,  thereby  praying,  among  other  things, 
that  it  might  be  declared  that  tlie  Respondents,  as  the  co-heirs  of  the  said  Anne 
Trigg,  were  entitled,  in  the  several  and  respective  shares  tlierein  mentioned,  to  the 
proportionate  part  of  the  yearly  rent  of  £300  therein  mentioned,  up  to  the  day  of  the 
decease  of  the  said  Anne  Trigg,  and  to  one  equal  third  part  of  the  freehold  and 
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renewable  leasehold  estates  devisietl  by  tlie  wills  of  Richard  Harhind  and  I'hilli|i 
Harland  tlierein  respectively  mentioned,  and  of  the  rents  and  profits  thereof  re- 
spectively iiccrued  due  since  the  decease  of  [11]  the  said  Anne  Trigg,  and  for  accounts 
and  directions  consequential  on  such  declaration  of  right;  and  that  a  partition  of  the 
said  estates  and  premises  between  the  Appellants  and  the  Respondents,  according  to 
their  respective  interests,  might  be  made  under  the  decree  of  the  said  Court ;  and  that 
the  Appellants  might  be  restrained  by  injunction  from  setting  up  any  outstanding 
term  affecting  the  said  hereditaments  and  premises,  in  any  action  or  actions  at  law 
which  the  Respondents  might  be  advised  t«  bring  for  establishing  their  title  to 
the  aforesaid  one-third  part  of  the  said  hereditaments  and  premises. 

The  bill  recited  tlie  wills  of  Richard  and  Phillip  Harland.  By  the  former,  bearing 
date  July  1747,  the  testator  devised  his  estates,  freehold  and  leasehold,  in  York- 
shire and  elsew-here,  to  each  of  liis  four  sons  successively  for  \i4e,  with  remainders 
to  their  first  and  other  sons  severally  and  successively  in  tail  male,  and  for  war.t  of 
issue  male  of  his  said  sons,  (an  event  which  happened,)  then,  "  to  all  and  every  the 
daughter  and  daughters  of  all  his  said  four  sons,  and  their  heirs,  as  tenants  in 
common." — That  PhiUip  Harland,  the  eldest  son,  entered  into  possession  of  the 
estates  so  devised,  upon  his  fatlier's  death,  and  by  his  will,  dated  in  1764,  lie  devised 
some  estates  taken  in  exchange  for  the  former,  and  others  acquired  by  purchase,  to 
trustees,  to  go  witli  the  estates  devised  by  his  father's  said  recited  will ;  and  he 
died  in  1766,  leaving  two  daughters,  Elizabeth  and  Anne,  his  co-heiresses  at  law, 
and  tliree  brothers,  him  surviving.  John  Harland,  his  next  brother,  upon  Phillip's 
death,  entered  into  possession  of  tlie  estates  devised  by  both  wills,  and  died  in  1772, 
leaving  Anne  Harland,  afterwards  Anne  Trigg,  his  only  child,  him  surviving.  The 
other  two  brothers,  the  remaining  [12]  sons  of  the  first  testator,  died  in  1784  un- 
married. Elizabeth  Harland  above  mentioned,  also  died  unmarried,  leaving  her 
sister  Anne,  then  tlie  wife  of  the  Rev.  Henry  Goodricke,  her  surviving,  to  whom  she 
devised  all  her  freehold  and  other  estates  and  interest  for  her  life,  remainder  to 
Orfeur  William  Kilvington,  one  of  the  Appellants. 

The  bill  next  stated,  tliat  upon  tJie  death  of  the  last  of  the  said  tenants  for  life, 
the  said  Anne  Harland  or  Trigg  claimed  to  be  entitled  to  the  third  share  in  all  the 
devised  estates  and  premises,  and  that,  to  end  amicably  some  doubts  respecting  her 
title,  she  executed  an  agreement  or  lease  of  her  third  share  in  the  said  estates  to 
the  said  Anne  and  Henry  Goodricke,  at  a  rent  of  £300,  for  a  term  of  99  years, 
terminable  on  her  death,  and  that  they  then  entered  into  possession  of  the  receipts 
of  the  rents  and  profits  of  the  said  estates.  The  Rev.  Henry  Goodricke  dying  some 
time  afterwards,  Anne,  his  widow,  intermarried  with  Charles  Hoar,  who  took  the 
name  of  Harland,  and  was  knighted.  The  bill  further  stated  the  settlement  made 
upon  this  marriage,  and  the  wills  respectively  of  Sir  Charles  Hoar  or  Harland,  who 
died  in  1803,  and  of  Dame  Harland,  upon  whose  deatli  without  issue,  on  the  29th 
June  1826,  the  Appellants,  William  Harland,  formerly  William  Hoar,  and  his  son 
William  Charles  Harland,  entered  into  possession  of  part  of  the  said  estates  as 
devisees  in  the  will  of  tlie  said  Dame  Harland ;  and  that  Orfeur  William 
Kilvington  about  tlie  same  time  entered  into  possession  of  the  remainder  of  the 
said  estates,  under  and  by  virtue  of  the  will  of  Elizatoth  Harland;  and  they  have 
ever  since  continued  in  possession  of  all  the  said  estates,  devised  as  aforesaid  by 
the  wills  of  Richard  and  Pliillip  Harlaiul. 

[13]  The  bill,  after  stating  that  Anne  Trigg,  the  daughter  of  the  said  John 
Harland,  the  second  son  of  the  first  testator,  Richard  Harland,  having 
survived  her  husband,  Richard  Trigg  the  younger,  died  in  August  1826, 
intestate,  without  issue,  and  without  any  heir  or  heirs  on  the  side  of  her 
father;  and  that  the  male  line  of  her  family  was  extinct,  and  that  on  her  death  the 
before-mentioned  agreement  or  lease  became  determined ;  set  forth  the  pedigree 
and  claims  of  the  Respondents,  as  the  cousins  and  heirs-at-law  of  the  said  Anne 
Trigg,  on  her  mother's  side,  to  the  said  rent  of  £300,  up  to  tlie  decease  of  Anne  Trigg, 
and  to  a  third  share  of  the  said  estates,  hereditaments  and  premises,  and  the  rents 
and  profits  thereof,  from  the  day  of  her  decease. 

The  bill  charged,  among  other  matters,  that  the  Appellants  pretended  that  there 
was  in  existence  an  heir-at-law  ex  parte  patema  of  the  said  Anne  Trigg;  whereas 
the  Respondents  charged  that  the  Appellants  set  up  that  pretence  merely  to  enable 
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them  wrongfully  to  continue  in  possession  of  the  one-tliird  part  of  the  estates  and 
hereditaments  late  belonging  to  tlie  said  Anne  Trigg  ;  for  that  they  had  no  reason- 
able ground  for  making  such  pretence,  as  would  appear  if  they  would  set  forth  the 
actual  grounds  on  whicti  they  made  such  pretence ;  and  as  evidence  of  Anne 
Trigg's  title.  Respondents  referred  to  the  lease  above  mentioned,  by  which  they 
alleged  that  title  was  admitted. 

The  bill  further  charged  that  the  Appellants  liad  frequently,  by  correspondence 
and  otherwise,  admitted  the  title  of  the  Respondents  to  the  one-third  part  of  the 
said  hereditaments  and  premises,  or  some  part  thereof  ;  and  in  such  correspondence 
the  facts  and  circumstances  in  tlie  bill  set  forth,  or  some  of  them,  had  been  admitted 
or  noticed.  It  likewise  [14]  charged,  that  the  Appellants  had  in  their  custody  or 
power  the  title-deeds,  muniments  and  evidences  of  title  relating  to  the  several 
estates  and  hereditaments  in  tlie  bill  mentioned,  or  some  of  tliem,  and  also  divers 
other  deeds,  evidences  of  title,  books  of  account,  letters  or  extracts  from  letters, 
vouchers  and  writings,  relating  to  the  said  several  estates,  or  some  of  tliem,  or 
to  the  share  and  interest  of  tlie  said  Anne  Trigg  therein,  and  relating  to  the  rents 
and  profits  of  the  said  hereditaments  and  premises,  which  had  accrued  due  since  her 
death,  or  relating  to  the  several  matters  in  tlie  bill  mentioned,  or  from  which  the 
truth  thereof,  if  produced,  would  appear. 

To  this  bill  the  Appellants  jointly  and  severally  pleaded,  "  that  Lois,  the  wife 
of  Timotliy  Morine,  of  Wetherby,  in  the  county  of  York,  gentleman,  formerly  Lois 
Harland,  was,  at  the  death  of  Anne  Trigg  in  the  said  bill  named,  and  now  is,  heir- 
at-law  of  the  said  Anne  Trigg,  ex  parte  paterna  of  the  whole  blood  ;  all  which  these 
Defendants  aver  to  be  true,  etc.  ;  and  these  Defendants  do  plead  the  same  to  the 
whole  of  the  said  bill,  etc." 

This  plea  came  on  to  be  argued  before  the  Vice-Chancellor  in  May  1830,  when 
his  Honor  overruled  the  same,  being  of  opinion  that  it  ought  to  be  supported  by  an 
answer  denying  or  explaining  the  correspondence  (3  Sim.  490). 

The  matter  of  tlie  plea  was  in  the  August  following  again  argued  on  appeal 
before  Lord  Lyndhurst,  then  Lord  Chancellor,  but  no  judgment  having  been 
given  before  he  resigned  the  great  seal,  his  Lordship  afterwards,  by  consent  of  the 
parties  to  the  suit,  delivered  the  following  judgment  in  writing: 

[15]  "  In  the  case  of  Emerson  v.  Harland.  I  am  of  opinion  that  the  plea  was  pro- 
jierly  overruled,  and  that  there  are  parts  of  the  charge  in  the  bill  which  require 
the  plea  to  be  accompanied  with  an  answer  and  discovery,  according  to  the  principle 
laid  down  in  Saunders  v.  King  (6  Madd.  61),  and  Gun  v.  Prior  (1  Cox,  197)." 
The  Appellants  appealexl  to  this  House  from  both  these  decisions. 
Mr.  Swanston  and  Mr.  Wigram,  for  the  Appellants  : 

We  plead  the  title  of  Lois  Morine,  the  heir-at-law  ex  parte  paterna  of  Anne  Trigg, 
as  a  bar  to  the  claim  of  theRespondents  as  heirs  ex  parte  materna.  This  is  an  affirma- 
tive plea,  the  truth  of  which  the  Appellants  undertake  to  verify:  if  the  fact  alleged 
in  it  be  true,  the  bill  must  be  dismissed  ;  and  until  the  truth  of  that  fact  is  disposed 
of,  no  further  answer  is  required  or  can  be  called  for.  The  bill  contains  such 
statements  as,  if  not  met  by  plea  only,  would  involve  the  Appellants  in  great  difficulty 
and  expense,  from  both  which  they  ought  to  be  permitted  to  protect  themselves, 
tendering  as  they  do  to  the  Respondents  a  fair  issue  as  to  the  substantial  fact  on 
which  they  rely  in  their  bill. 

Lord  Redesdale,  in  his  Treatise  (Fourth  edit.  p.  283),  lays  dowTi  the  rule  that 
"  if  a  plaintiff,  in  his  bill,  states  that  he  has  an  interest  which  entitles  him  to  call  on 
the  defendant  for  a  discovery,  tliough  in  trutli  he  has  no  such  interest,  the  defendant 
may  protect  himself  by  plea  from  making  a  discovery  which  may  involve  him  in 
difficulty  and  expense;  as  if  the  plaintiff  states  himself  to  be  heir  or  administrator 
of  a  person  who  died  intestate,  and  in  that  character  seeks  a  dis-[16]-covery  from 
the  person  in  possession  of  property  which  did  belong  to  the  deceased,  of  his  title 
thereto,  or  of  the  particulars  of  which  it  consists,  the  defendant  may  plead  that 
another  person  is  heir  or  personal  representative."  That  rule  is  applicable  to  this 
plea.  In  a  preceding  page  (p.  230),  of  the  same  book,  the  mischief  of  making  a 
discovery  is  illustrated.  Lord  Redesdale,  referring  to  the  case  of  Newm-an  v.  WaJlis 
(2  Bro.  C.  C.  142),  in  which  Lord  Thurlow  overruled  the  plea  that  the  plaintiff  was 
not  heir.  says.  "  that  decision  was  doubted  by  the  learned  Judge  himself,  (in  the 
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subsequent  case  of  I/a/f  v.  Noyes  (3  Bro.  C.  C.  483),  when  pressed  by  the  necessary 
consequence,  that  any  person  falsely  alleging  a  title  in  himself,  might  compel  a 
defendant  to  make  any  discovery  wliich  that  title,  if  true,  would  enable  him  to 
require,  however  injurious  to  the  defendant;  so  that  any  person  might,  by  alleging 
a  title  ever  so  false,  sustain  a  bill  against  any  person  for  anHhiug,  so  far  as  to 
compel  iin  answer  ;  and  thus  the  title  to  every  estate,  the  transactions  of  every 
commercial  house,  and  even  the  private  transactions  of  every  faniih^  might  be  ex- 
posed, and  that  in  the  name  of  a  pauper,  at  the  instigation  of  others,  and  for  the 
worst  purposes."  But  no  doubt  has  been  entertained  since  Lord  Thurlow's  time  of 
the  validity  of  negative  pleas.  Dretr  v.  Dt-ew  (2  Ves.  and  Bea.  159),  Saiimlers  v. 
King  (6  Madd.  61),  Tlirinc/  v.  Edc/a.r  ("J  Sim.  and  Stu.  274-278).  The  objections, 
however,  to  negative  pleas  do  not  apply  to  the  present,  which  is  an  affirmative 
plea,  and  its  validity  must  be  tried  by  a  different  test  from  that  which  is  applied  to  a 
negative  plea. 

[17]  This  is  not  denied  to  be  a  good  plea,  but  the  objection  to  it  is,  that  it  is 
not  sufficient,  without  being  accompanied  with  an  answer  to  collateral  matters 
charged  in  the  bill.  The  most  difficult  part  of  a  pleader's  duty  is,  so  to  frame  a  plea 
and  answer,  as  that  the  latter  will  not  tjverrule  tlie  plea.  Upon  that  point  also.  Lord 
Redesdale,  in  his  book  (P.  299).  says,  "  A  defendant  may  also  support  his  plea  by  an 
.answer  touching  anything  not  charged  by  tlio  bill,  as  notice  of  title  or  fraud  ;  for  by 
such  an  answer  nothing  is  put  in  issue  covered  by  the  plea  from  being  put  in  issue, 
and  the  answer  can  only  be  used  to  support  or  disprove  the  plea.  But  if  a  plea 
is  coupled  with  an  answer  to  any  part  of  the  bill  covered  by  the  })lea,  and  which, 
consequently,  the  defendant  by  tlie  plea  declines  to  answer,  the  plea  will  upon  argu- 
ment be  overruled."  What  is  put  in  issue  by  this  plea  is  the  fact  of  heir,  and  it  is 
impossible  to  put  in  any  answer  to  the  evidence  of  that  fact  that  will  not  overrule 
the  plea. 

The  order  overruling  this  plea,  was  affinned  by  Lord  Lyndhurst,  an  the  authority 
of  tlie  cases  of  Gu7i  v.  Prior  (1  Cox  197),  and  Saunders  v.  King  (6  Madd.  61).  The 
plea  in  the  former  case  was,  that  the  plaintiff  was  not  heir-in-law  of  Ann  Allen,  for 
that  he  was  only  first  cousin  of  the  lialf  blood,  and  not  in  any  other  manner  related 
to  her.  Lord  Tliurlow  held  that  to  be  a  good  plea,  in  abatement ;  but  there  being  a 
charge  in  the  bill  that  one  of  the  defendants  offered  the  plaintiff  £300  if  he  would 
give  up  his  claim  as  heir,  his  Loi-dship  said  that  charge  ought  to  be  answered,  and 
on  that  ground  he  disallowed  the  plea,  with  which  he  was  satisfied  in  all  other 
respects.  In  Saunders  v.  [18]  King  the  plea  of  no  partnership  was  overruled,  on 
the  ground  that  it  should  be  accompanied  by  an  answer  to  the  facts  specially 
charged  as  evidence  of  the  partnership.  We  do  not  question  the  authority  of  these 
cases,  but  we  say  tlie  circumstances  in  them  are  not  like  the  present  case,  and  the 
decisions  are  not  applicable,  for  there  are  no  allegations  in  thisi  bill  specially 
charged  as  evidence  of  the  Plaintiff's  title.  This  distinction  should  be  observed. 
Mere  vague  or  general  allegations  in  a  bill  cannot  entitle  tlie  plaintiff  to  a  discovery. 
Jones  V.  Jones  (3  Meriv.  161),  Frietas  v.  Dos  Santos  (1  You.  and  Jerv.  574).  It  is  a 
common  form  in  a  bill  to  call  for  books,  muniments  of  title,  accounts  and  writings,  but 
the  answer  to  such  call  is  upon  motion  for  their  production. 

This  form  of  plea  has  been  recently  much  discussed  both  before  the  Vice- 
Cliancellor  and  in  the  Lord  Chancellor's  Court.  In  Thring  v.  Edgar  (2  Sim.  and  Stu. 
274),  the  Vice-Chancellor  held  that  the  answer  to  the  main  fact  in  the  bill  covered  by 
the  plea  overruled  the  plea  ;  and  in  Pennington  v.  Beenliey  (2  Sim.  and  Stu.  232), 
his  Honor  held  to  be  good  a  plea  denying  notice  generally  of  a  conveyance.  These 
cases  strongly  support  the  plea  in  this  case,  but  tlie  latei'  cases  of  Tarlton  v.  Ilnrnhy 
(2  Younge),  Stanley  v.  Campbell  (2  Myl.  and  K.),  and  Hardman  v.  Ell/imes  (Ibid.), 
are  still  stronger  in  support  of  it.  We  admit  there  may  be  cases  in  which  the  form 
of  plea  put  in  here  would  not  be  sufficient  witliout  answer  also,  as  where  fraud  is 
charged  in  the  bill,  or  where  the  bill  charges  a  fact  which,  if  true,  would  destroy  the 
plea ;  in  such  cases  an  answer  must  accompany  the  plea,  but  this  is  not  a  case  of  that 
description.  There  is  no  allegation  in  this  bill  tending  to  defeat  the  matter  pleaded  ; 
and,  according  to  the  rules  of  pleading,  if  the  Appellants  [19]  answered  any  part  of 
the  bill,  the  plea,  which  is  to  the  whole  bill,  would  by  such  answer  be  overruled. 

Mr.  Knight  and  Mr.  Spence,  for  the  Respondents: — We  admit  that  if  there  is  a 
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paternal  heir  of  Anne  Trig^  iu  existence,  those  whom  we  seek  to  make  heirs  ex  parte 
inaternd  can  have  no  claim.  But  why  will  they  not  tell  us  who  and  where  the  paternal 
heir  is,  what  is  the  pedigree,  and  how  entitled  to  this  inheritance?  Common  sense 
decides  tliat  the  Respondents  are  entitled  to  this  discovery.  Is  it  likely  that,  if  a 
paternal  heir  existed,  he  would  not  come  forward  to  assert  his  title  to  property  such 
as  this?  It  is  evident  this  appeal  is  brought  from  a  spirit  of  litigiousness  and  a 
resolute  perseverance  iu  wrong,  by  which  these  Appellants  have  contrived  for  four 
years  and  a  half  to  withhold  an  answer  to  the  Respondents'  bill.  We  have  no  doubt 
of  the  decision  to  which  your  Lordships  will  come  on  this  case,  but  in  respect  of  the 
costs  we  shall  refer  your  Lordships  to  some  cases.  Besides  the  cases  of  Gun.  v.  Prior 
[1  Cox,  197]  and  SaunderR  v.  King  [6  Madd,  61],  already  referred  to.  Lord  Eldon's 
decision  in  Jones  v.  Davia  (16  Ves.  261)  is  perfectly  applicable,  and  one  precisely  in 
point.  The  bill  there  was  for  an  account  of  stones  taken  from  the  plaintiff's  quarry 
under  a  promise  to  account,  and  the  bill  charged  that  accounts  were  kept  by  the 
defendant.  The  plea  there  put  in  denied  the  promise  only,  but  not  that  accounts 
were  kept.  Lord  Eldon  overruled  the  plea  as  not  containing  a  negative  that  the 
accounts  were  kept,  for  the  accounts,  if  produced,  might  show  a  promise  to  account. 
So  in  Evans  v.  Hwrris  (2  Ves.  and  Bea.  361),  where  the  bill  was  for  specific  perform- 
ance of  a  contract  to  grant  a  lease,  charging  collateral  facts  as  evidence  of  the  con- 
[20]-tract,  and  the  defendant  pleaded  the  statute  of  frauds,  of  no  contract  in  writing, 
Sir  Thomas  Plumer  overruled  the  plea,  because  it  did  not  go  to  the  collateral  circum- 
stances s)iecially  charged  as  evidence  of  the  contract.  The  present  bill  charges  that 
there  is  no  paternal  heir,  and  that  the  Defendants  often  admit  that  in  their 
correspondence.  It  is  imperative  on  the  Appellants  to  deny  or  explain  the  corres- 
pondence, by  answer.  These  cases,  followed  by  Sir  John  Leach  in  Saunders  v.  King 
[6  Madd.  61],  by  the  present  Vice-Chancellor  and  by  Lord  Lyndhurst  in  the  present 
case,  decide  the  question  now  before  your  Lordships.  We  do  not  think  it  necessary 
to  seek  for  other  authority  than  these  three  Judges. 

Mr,  Wigram  replied: — This  appeal  is  not  for  litigiousness.  The  Respondents 
have  no  right  to  a  discovery  of  the  grounds  of  the  Appellants'  title.  The  object  of  a 
plea  is  to  protect  a  defendant  from  discovery.  If  what  this  plea  alleges  be  not  true, 
then  the  Respondents  will  be  entitled  to  the  discovery.  The  cases  of  Jnnes  v.  Davies 
[16  Ves.  261]  and  Evans  v.  Harris  [2  V.  and  B.  -361]  do  not  weaken  our  argument,  for 
the  bills  in  both  these  cases  contained  special  allegations  which  the  defendants  to 
them  were  bound  to  answer  ;  they  went  to  prove  the  title  of  the  plaintiffs  in  both  cases, 
and  not  to  disprove  that  of  the  defendants.  Here  are  no  special  charges,  but  general 
allegations  ;  if  your  Lordships  once  admit  such  form  of  allegations  in  a  bill  to  be 
entitled  to  be  answered  by  the  production  of  books  and  other  documents,  no  man's 
title  can  be  safe. 

The  Lord  Chancellor  : — My  Lords,  I  think  this  is  a  case  which  would  receive  light 
from  a  disclosure  [21]  by  the  Appellants  of  the  facts  alleged  in  the  bill.  One  ought 
not  to  be  allowed  to  suppress  a  discovery  of  the  evidence  by  which  another  proposes 
to  prove  his  title.  But  although  I  am  of  opinion  that  the  plaintiff  has  a  right  to  the 
disclosure  he  asks,  I  wish,  with  your  Lordships'  permission,  to  take  one  or  two  days 
to  look  into  my  judgments  in  Stanley  v.  Campbell  [2  My.  and  K.]  and  I/ardman  v. 
Ellames  [2  My.  and  K.  732],  in  both  which  I  took  occasion  to  examine  most  of  the  cases 
on  this  subject. 

Tlie  Lord  Chancellor  : — I  delayed  to  move  for  your  Lordships'  judgment  upon  the 
question  which  arose  on  the  pleadings  in  this  case,  until  I  looked  into  the  case  of 
Hardman  v.  EUames,  iu  which  I  took  a  view  of  all  the  cases  decided  on  this  point, 
and  differed  from  some  of  them.  I  have,  besides,  looked  again  into  the  cases  of 
1  hiing  V.  Edgar  [2  Sim.  and  St.  274],  Sann-ders  v.  King  [6  Madd.  61],  Newman  v. 
Wallis  [2  Bro.  C.  C.  U2],  and  also  Hall  v.  Nopes  [3  Bro.  C.  C.  483],  where  Lord  Thur- 
low  changed  the  opinion  he  formed  in  Newman  v.  Wallis,  taking  a  different  view  of 
t'tie  subject,  and  in  fact  changing  his  former  opinion.  I  have  also  looked  again  into 
the  case  of  M'Gregor  v.  The  East  India  Company  (2  Sim.  452),  having  differed  from 
the  view  taken  by  the  Court  below  of  that  case,  in  my  judgment  in  Hardman  v. 
Ellarnes  and  Stanley  v.  Ca/npbell.  I  find  the  present  case,  upon  a  full  consideration 
of  it,  different  from  all  the  preceding  cases  :  but  I  have  no  reason  to  doubt  the 
correctness  of  the  judgment  given  on  it  by  the  Vice-Chancellor,  and  affirmed  by  Lord 

1064 


THORNHILL  V.   HALL  [1834]  11  CLARK  &  FINNELLY. 

Lyridhurst.     I,  therefore,  move  your  Lordshijis  tliiit  that  judgment  be  affirmed,  and 
the  appeal  dismissed,  with  costs  not  to  exceed  £150. 
Judfrment  below  affirmed. 


[22]  APPEAL 

From  the  Court  of  Exchequer  in  Ireland. 

THORNHILL  and  Others,— Appellants ;    FREDERICK  BALL,— Respondent.. 

[Mews'  Dig.  XV.  1342.     S.C.  8  Bli.  N.S.  88.] 

It  is  a  rule  of  the  Courts,  in  construing  written  instruments,  that  when  an  interest 
is  given  or  an  estate  conveyed  in  one  clause  of  the  instrument  in  clear  and 
decisive  terms,  such  interest  or  estate  cannot  be  taken  away  or  cut  down  by 
raisinc  a  doubt  upon  the  extent  and  meaning  and  application  of  a  subsequent 
clause,  nor  by  inference  therefrom,  nor  by  any  subsequent  words  that  are  not 
as  clear  and  decisive  as  the  words  of  the  clause  giving  that  interest  or  estate. 

A  testator  recites  seriatim  in  his  will  the  interests  he  had  in  several  leaseholds  for 
lives,  and  after  each  recital  he  devises  the  rents  and  profits  of  each  leaseliold 
to  his  wife  and  a  married  daugliter,  and  to  each  of  his  sons  and  unmarried 
daughters,  severally  and  respectively,  devising  to  his  son  R.  part  of  the  profit 
rent  of  Blackacre  during  the  term  of  the  lease,  which  was  for  tlie  lives  of  the 
testator  and  of  R.  and  another,  and  devising  to  his  unmarried  daughters 
nominatim  different  parts  of  the  rents  of  Whiteacre,  in  addition  to  equal 
shares  given  to  them  by  the  preceding  clause  in  the  rents  of  another  estate ; 
"  and  further,  if  any  of  the  above  legatees  should  die,  or  die  unmarried,  he 
left  the  property  bequeathed  to  them  to  be  divided  equally  among  the  sur- 
vivors of  them."  Held,  that  the  devise  to  R.  in  Blackacre  was  for  the  whole 
term  of  the  lives  of  the  cestuis  que  vies,  and  was  not  on  R.'s  dying  unmarried, 
cut  down  to  an  estate  for  his  life  only,  by  the  clause  of  survivorship,  but  that 
the  words  of  the  clause  applied  to  the  last  mentioned  unmarried  daughters 
only. 

The  question  in  this  appeal  arose  upon  the  construction  of  a  clause  in  the  will  of 
James  Badham  Thornhill,  of  Thornhill  Hall,  in  the  county  of  Limerick,  [23]  who 
dijd  in  the  year  1796,  leaving  his  wife  and  nine  children,  (five  sons  and  four  daugh- 
ters), and  considerable  property,  consisting  chiefly  of  freehold  leases  of  divers 
farms,  underlet  to  tenants  at  profit  rents. 

The  will,  which  bore  date  December  5th,  1794,  and  was  duly  attested  for  passing 
real  estate,  was,  so  far  as  it  is  material  to  set  it  forth  here,  as  follows: — "  There  ap- 
pears arising  to  me  out  of  the  farm  and  lands  of  Flemingstown,  I  hold  by  a  lease  of 
lives  under  Lord  and  Lady  Kingsborough,  a  profit  rent  of  £233  10s.  5d.  above  the 
head  rent  of  the  same.  I  leave  and  bequeath  to  my  dearly  beloved  wife,  Elizabeth 
Thornhill,  £200  yearly  of  the  said  profit  rent  for  her  own  sole  use  and  benefit  during 
her  life,  and  at  her  decease  £50  j'early  out  of  the  same  to  my  eldest  daughter,  Sophia 
Godsell,  for  her  own  sole  use  and  benefit ;  this  given  more  as  a  token  of  the  great 
regard  and  affection  I  bear  her,  than  thinking  it  necessary  to  giving  her  any  more, 
being  sensible  in  giving  her  the  £1500  she  got  as  a  marriage  portion,  I  gave  her  a 
child's  share,  and  got  a  suitable  provision  for  her;  the  other  £150  yearly  I  leave  to 
my  wife  Elizabeth  Thornhill,  to  bequeath  to  which  of  our  children  she  thinks  most 
deserving  of  it  by  their  duty  and  affection  to  her  should  she  outlive  me  ;  the  rest  of 
the  profit  rent  of  said  farm,  being  £33  10s.  5d.,  together  with  all  future  uses  out  of 
it  over  and  above  the  £200  left  to  my  wife,  I  leave  to  my  fourth  son  .James  Badham 
Thornhill,  now  a  minor,  in  part  of  what  I  intend  for  his  support.  And  whereas  there 
appears  in  the  rental  (not  including  the  iiouse  and  demesne  lands)  of  Tliornhill  Lawn, 
over  and  above  the  head  rents  of  the  same,  a  sum  of  £674  Is.  3id.  ;  be  it  known  that 
I  leave  £600  yearly  of  the  said  present  rent  to  my  eldest  son,  Richard  Badham  Thorn- 
hill, togetlier  with  [24]  all  emoluments  and  benefits  arising  out  of  tlie  same  except 
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the  odd  sum  of  £74  Is.  3|d.  arising  out  of  the;  same,  winch  I  leave  to  my  third  son, 
George  King  Thornhill,  for  his  own  sole  use  and  benefit  during  the  continuance  and 
term  in  said  lease.  And  whereas  there  also  appears  on  the  land  of  KiUeen,  taken 
from  General  Stratun  by  purchase,  and  hy  him  taken  from  said  Lord  and  Lady  Kings- 
horoiigh,  over  and  above  the  head  rent  of  the-  same,  a  profit  rent  of  £251  ?is.  4 Ad.  ; 
noiv  be  it  known,  I  leave  and  bequeath  £200  yearly  of  the  above  profit  rent  t^o  my  now 
second  son,  Robert  King  Thornhill.  for  his  own  sole  use  and  benefit,  during  the  term 
of  said  lease,  being  for  mine,  his  own-,  and  his  brother  George's  life;  the  residue, 
being  £50  3s.  4^d.,  /  leave  to  his  brother,  my  now  third  son,  George  King  Thornhill. 
for  his  own  sole  use  and  benefit;  any  benefit  arising  oiit  of  said  lease  of  Killeen.  hi/ 
rise  of  rent  or  times,  to  be  for  the  benefit  of  my  said  son  Robert  {except  as  before 
excepted.)  And  whereas  there  appears  out  of  tlie  farm  and  lands  of  Lisnalaniff 
profit  rent  of  £51  4s.  over  and  above  the  head  rent,  I  leave  and  bequeath  the  same  to 
my  now  said  third  son,  George  King  Thornhill,  together  with  all  emoluments  and 
benefits  out  of  said  lease,  for  his  sole  use  and  benefit  during  said  term.  And  whereas 
there  appears  arising  to  me  out  of  a  dwelling-house  in  Miclielstown,  and  other  houses 
and  land  near  said  town,  a  profit  rent  of  £48  lis.  over  and  above  the  head  rent,  I 
leave  and  bequeath  the  same,  with  all  benefits  and  advantages  arising  therefrom,  to 
ray  now  fourth  son,  .James  Badham  Thornhill.  for  his  sole  use  and  benefit.  And  whereas 
there  also  appears  Out  of  the  lands  of  Coolnemahogue  a  profit  rent  of  £65  10s.,  I 
leave  and  Ijequeath  the  said  profit  rent,  with  all  [25]  emoluments  and  advantages, 
to  my  said  son  James  Badham  Thurnhill,  except  £10  yearly,  which  he  is  to  pay  yearl}' 
out  of  the  same  to  my  fifth  son,  Badham  Thornhill.  And  whereas  there  appears  out 
cif  the  lands  of  Knockanevin  a  profit  rent  of  £302  Is.  7J.d.,  I  leave  and  bequeath 
£100  yearly  of  the  same  to  each  of  my  three  daugliters,  Anne,  Caroline,  and  Elizabeth 
Thornhill ;  the  residue  of  said  profit  rent,  being  £92  Is.  7Ad.  sterling,  I  leave  to  my 
fifth  son,  Badham  Thornhill,  for  his  sole  use  and  benefit,  together  with  all  future 
benefits  and  emoluments  arising  out  of  the  same,  (except  as  before  excepted).  And 
whereas  there  appears  a  profit  rent  of  £79  15s.,  arising  out  of  a  part  of 
Thoruhill  Lawn,  not  included  in  the  demesne  and  lands  of  Thornhill  Lawn 
before  mentioned,  I  leave  said  rent,  (not  subject  to  pay  any  part  of  the  head 
rent,  that  being  already  paid  by  the  demesne  and  lands  of  said  place,)  as 
follows;  £30  yearly  of  the  same  to  my  daughter  Anne  Thornhill;  £29  15s. 
to  my  daughter  Caroline;  and  £20  to  my  daughter  Eliza,  in  addition  to  the 
sums  of  £100  each  left  them  out  of  Knockanevin  :  And  further,  if  any  of  the  above 
legatees  should  die,  or  die  unmarried,  I  leave  the  property  bequeathed  to  them,  with 
all  benefits  arising  out  of  the  same,  to  be  divided  equally,  shaie  and  share  alike, 
among  the  survivor  or  survivors  of  them ;  atul  also  in  like  manner,  if  any  of  the  lives 
in  the  leases  should  die,  so  as  to  leave  any  of  the  legatees  unprovided  for  hy  the  lapse 
or  fall  of  said,  life  or  lives  in  any  of  the  above  bequests,  that  in  such  case  a  proportion 
shall  be  equally  deducted  from  the  bequests  of  each,  to  make  up  the  deficiency  hy  the 
determination  of  such  lease  as  it  shall  so  happen  to  fall,  in  proportion  to  the  loss 
sustained,  and  in  proportion  of  the  property  of  the  survivor  or  survivors." 

[26]  The  testator  then  recites,  that  three  sums  of  £3000,  £500,  and  £800,  were 
due  to  him  from  diiierent  persons,  all  which  he  left  to  "  pay  all  the  bond  and  judg- 
ment debts  justly  due  of  me;  the  residue  or  surplus  of  the  same,  being,  I  am  sure, 
of  a  large  amount,  I  leave  to  be  divided,  share  and  share  alike,  among  all  my 
legatees,  wife  and  children,  mentioned  in  this  will,  Mrs.  Godsell  included." 

The  testator  executed  a  codicil  to  his  said  will,  bearing  date  the  29th  day  of 
March  1796:  and  thereby,  after  stating  that  his  daughter  Anne  had  married  R.  T. 
Rye  since  he  had  executed  his  will,  and  that  on  her  marriage  he  had  given  his  bond 
to  R.  T.  Rye,  payable  in  five  years,  for  £1000,  in  lieu  of  a  bond  for  £1000  of  one 
David  Bradshaw,  he  leaves  the  last-mentioned  bond  to  R.  T.  Rye,  to  discharge  his  own 
bond  for  £1000;  and  directs  that  the  annuity  of  £130  he  had  left  to  his  daughtei- 
Anne  should  be  left  with  R.  T.  Rye,  until  he  was  paid  £500  promised  him  at  the 
testator's  death  ;  or  if  R.  T.  Rye  should  prefer  to  have  the  said  annuity  instead  of 
the  bond,  then  the  testator  directs  that  the  amount  of  Bradshaw's  bond  should  go 
equally  divided,  share  and  share  alike,  between  his  daugliters  Caroline  and  Elizabetli 
Thornhill,  in  addition  to  what  he  left  each  of  them  by  his  will ;  but  if  not,  and  R.  T. 
Rye  should  jirefer  to  take  the  bond  and  the  annuity  of  £130.  until  he  is  paid  the 
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£500  proiuised  to  hiiu,  oi-  ani'  deficiency  of  the  £1500,  should  any  liappen,  he  is  then 
to  keep  the  before'-inentioued  annuity  until  he  is  paid  all,  and  then  hand  it  over  to 
the  testator's  daughters  Caroline  and  Elizabeth  Tliornhill  ;  £80  a  year  of  it  to  Caro- 
line, and  the  remainder  of  it,  being  £50  yearly,  to  Elizabeth,  in  addition  to  theii- 
former  bequests.  And  the  testator,  by  the  said  codicil,  next  proceeds,  in  an  event 
therein  mentioned,  to  [27]  cut  off  his  son  Richard  to  £:iOO  yeai-ly  demesne,  and  all 
the  trees  on  Tliornhill  Lawn  ;  the  rest,  beinp:  £300  yearly,  he  leaves  to  pay  his  judg- 
ment debts. 

The  testator  died  on  or  about  the  1st  day  of  Det-eniber  1796,  leaving  his  wife 
and  all  his  said  children  surviving  hiui. 

Upon  his  death,  Robert  King  Tliornhill  entered  into  the  receipt  of  the  rents  and 
profits  of  the  lands  of  Killeen  and  its  subdenoniinations.  and  continued  to  receive 
the  same  until  the  year  1800  :  when,  by  an  indenture  bearing  date  the  20tli  Ajiril  in 
that  year,  for  valuable  consideration  he  conveyed  the  same  to  Robert  Hall,  fatlier  of 
the  Respondent,  his  heirs  and  assigns,  during  the  lives  and  life  of  him  Robert  King- 
Thomhill  and  George  King  Tliornhill,  who  were  the  then  surviving  cestuis  que  viex 
named  in  the  head  lease,  subject  to  tiie  iiead  rent  and  to  the  annuity  of  £51  .3s.  4id. 
bequeathed  to  George  King  Thomhill,  and  to  an  annuity  or  rent^charge  of  £170,  t<> 
be  issuing  out  of  and  chargeable  upon  the  lands,  and  payable  to  Robert  King  Thorn- 
hill  during  his  life.  By  another  deed,  bearing  date  the  30tli  of  June  1804,  Robert 
King  Tliornhill,  for  valuable  consideration,  viz.  £393,  released  the  said  Robert  Hall, 
and  the  lands  of  Killeen  and  its  subdenominations,  from  the  payment  of  the  sum  of 
£56  5s.  per  annum,  part  of  the  annuity  of  £170  reserved  by  the  former  deed.  By  a 
third  indenture,  bearing  date  January  1817,  and  made  between  the  said  Robert  King 
Tliornhill  and  the  Respondent,  as  trustee  for  the  said  Robert  Hall,  in  consideration  of 
the  sum  of  £625  12s.  6d.,  the  said  Robert  King  Thornhill  conveyed  and  confirmed  to 
the  Respondent,  his  heirs,  executors,  administrators  and  assigns,  the  residue  of  the 
said  annuity  of  £170. 

[28]  Robert  Hall,  by  indenture  bearing  date  the  30tii  day  of  May  1819.  conveyed 
the  lands  of  Killeen  and  its  subdenominations,  with  otlier  est.ites  and  interests 
therein  mentioned,  upon  trusts,  for  the  benefit  of  Robert  Hall  and  Catherine  his  wife, 
for  their  respective  lives,  and  after  the  death  of  the  survivor  of  them,  in  trust  for 
the  absolute  benefit  of  the  Respondent;  and  he,  on  the  death  of  the  survivor  of  them 
some  years  afterwards,  entered  intf)  possession  or  into  the  receipt  of  the  rents  of  the 
said  lands  of  Killeen  and  its  subdenominations,  by  virtue  of  the  will  and  deeds  above 
mentioned,  subject  to  the  annuity  of  £51  3s.  4id.  bequeathed  to  G«orge  King  Thorn 
hill,  as  before  stated. 

Robert  King  Thornhill  died  in  1825,  whereupon  his  mother  and  his  surviving 
brothers  and  sisters,  the  Appellants,  claimed  to  be  entitled,  shai-e  and  share  alike,  to 
the  interest  in  the  said  lands  of  Killeen  and  its  subdenominations,  by  virtue  of  the 
clause  of  survivorship  in  the  will  of  James  Badham  Thornhill;  and  accordingly,  in 
Easter  term  1826,  the  Appellants  brought  their  action  of  ejectment  on  the  Pleas  side 
of  the  Court  of  Exchequer  in  Ireland,  for  the  recovery  of  the  possession  of  the  said 
lands.  The  ejec'tment  having  gone  down  for  trial  at  the  assizes,  a  special  verdict  was 
agreed  upon,  for  the  purpose  of  having  the  opinion  of  the  Court  upon  the  construction 
of  the  said  will,  touching  the  devises  hereinbefore  mentioned.  That  verdict  havin<-' 
come  on  for  argument  in  Michaelmas  term  following,  the  Court  suggested  that  the 
estates  devised  by  the  said  will  of  and  in  tlie  said  lands,  were  merely  equitable,  and 
that  the  legal  estate  therein  had  descended  upon  the  Appellant,  Richard  Badham 
Thornhill,  the  testator's  eldest  son.  The  Court  was  pleased  to  respite  judg-[29]-ment 
upon  the  verdict  until  the  then  ensuing  term,  for  the  purpose  of  enabling  tlie  Re 
spondent  in  the  mean  time  to  file  a  bill  against  the  Appellants. 

The  Refipondent  accordingly,  in  January  1827.  filed  his  bill  on  the  Equity  side 
of  the  said  Court  of  Exchequer  against  the  Apjiellants,  stating  the  several  matters 
and  things  now  stated,  and  praying  that  the  Appellants  might  be  restrained  by  in- 
junction from  proceeding  further  in  the  said  ejectment,  and  that  the  Respondent 
might  be  decreed  entitled  to  the  estate  and  interest  in  the  said  lands  of  Killeen 
devised  to  the  said  Robert  King  Thornhill  by  the  said  will,  for  the  lives  of  the  cesfiii'-< 
que  vies  named  in  the  lease  of  the  said  lands;  and  tliat.  if  necessary,  the  Appellant 
Iticliard  miglit  be  declared  a  trustee  for  the  Respondent  in  respect  of  tiie  said  lands 
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The  cause  having  come  on  to  be  heard  in  the  June  following,  the  Court  of  Ex- 
chequer decreed,  "  That  Robert  King  Thornhill,  upon  the  death  of  his  father,  became 
entitled,  by  virtue  of  the  devise  contained  in  the  will  of  his  father,  to  tlie  entire 
estate  and  interest  which  the  testator  had  in  the  lands  of  Killeen,  that  is  to  say,  an 
estate  for  life  of  himself  the  said  Robert  King  Thornhill,  and  of  the  Defendant  George 
King  Thornhill,  subject  to  the  annuity  of  £51  38.  4^d.  charged  thereon  for  George 
King  Thornhill,  and  subject  also  to  the  yearly  rent  of  £600,  payable  under  the  lease 
under  which  the  said  James  Badham  Thornhill  held  the  said  lands;  and  that  Frede- 
rick Hall  (the  Respondent)  was  entitled,  under  and  by  virtue  of  the  several  deeds  in 
the  pleadings  mentioned,  to  all  the  estate  and  interest  which  was  so  devised  to  the 
said  Robert  King  Thornhill  in  the  said  lands;  and  it  was  declared  that  the  Defendant 
Richard  Badham  Thornhill,  in  [30]  whom  the  legal  estate  in  the  said  lands  vested 
as  heir-atrlaw  of  the  said  testator,  for  the  benefit  of  the  said  Robert  King  Thornhill, 
was  then  a  trustee  for  the  Respondent  in  respect  of  the  said  lands  and  premises." 

This  appeal  was  from  tliat  decree. 

Mr.  Tinney  and  Mr.  J.  Jei-vis,  for  the  Appellants: — In  the  efvent,  which  has  hap- 
pened, of  Robert  King  Thornhill's  dying  unmarried,  tlie  interest  bequeathed  to  him 
is  vested  in  the  Appellants  by  virtue  of  the  clause  of  survivorship  ;  for  there  is  nothing 
on  the  face  of  the  will  or  in  the  nature  of  the  gift  to  lead  to  an  inference  tliat  the 
testator  did  not  intend  what  he  so  clearly  expressed  in  that  clause  to  be  applicable  to 
all  the  preceding  bequests.  The  devise  to  Robert  King  Thornhill  was  sufficient,  it  is 
true,  to  pass  the  whole  of  the  testator's  interest  in  the  lands  of  Killeen  to  him,  if  it 
was  not  cut  down  by  the  subsequent  clause.  The  question  whether  it  was  or  was  not 
cut  down  depends  on  the  meaning  of  the  testator  in  the  use  of  the  word  "  above  "  in 
that  clause:  "  If  any  of  the  above  legatees  should  die,  or  die  unmarried,  I  leave  the 
property  bequeathed  to  them,  with  all  benefit  arising  out  of  the  same,  to  be  divided 
equally  among  the  survivors."  What  can  be  plainer  than  the  meaning  of  that  clause? 
The  word  "  above  "  must  be  taken  to  mean  all  the  legatees  before  mentioned,  Robert 
King  Thornhill  included.  The  like  extensive  meaning  must  unquestionably  be  given 
to  the  word  "  said  "  in  the  following  part  of  the  same  clause:  "  And  if  any  of  the 
lives  in  tlie  leases  should  die,  so  as  to  leave  any  of  the  said  legatees  unprovided  for 
by  the  lapse  or  fall  of  said  life  or  lives  in  any  of  t/ie  above  bequests,  a  proportion 
shall  be  deducted  [31]  from  the  bequest  of  each,  to  make  up  the  deficiency  by  the  deter- 
mination of  such  lease,  in  proportion  to  the  loss  sustained  and  to  the  property  of  the 
sui-vivor  or  survivors."  The  case  of  the  Respondent  is,  that  the  "  above  legatees" 
apply  only  to  the  daughters  last  mentioned  ;  but  we  submit  tliat  these  words 
have  as  extensive  an  application  as  the  words  "  said  legatees"  and  "the  above  be- 
quests," in  the  latter  part  of  the  same  clause,  and  your  Lordships  will  see  that  it  is 
inconsistent  and  insensible  to  restrict  that  part  of  the  clause  to  the  daughters.  The 
whole  clause  must  be  taken  and  read  together ;  and  if  so  taken,  the  words  "  tlie  above 
legatees  "  must  include  all  those  before  mentioned,  except  the  testator's  wife  and  Mrs. 
Godsell,  of  whom  he  cannot  be  undei-stood  to  say  "  if  they  should  die  unmarried." 
Besides,  he  gave  the  wife  no  interest  that  could  survive  her  ;  he  gave  her  £200  a  year 
for  life,  to  go  over  after  her  death,  in  default  of  appointment.  It  is  also  conceded  that 
the  Appellant  Mrs.  Godsell  was  not  intended  to  take  any  further  benefit,  she  being 
then  married,  and  the  testator  having  stated  that  she  had  been  amply  provided  for, 
although  he  afterwards  gives  her  an  interest  in  the  residue. 

Whenever  the  testator  uses  the  words  "  above"  or  "  said  "  or  "  aforesaid,"  in  all 
other  parts  of  his  will,  he  repeats  and  annexes  to  tliem  the  particular  antecedent; 
as,  "  I  leave  £600  yearly  of  the  said  rent  (of  £674),  except  £74-  etc.,  to  Robert  King 
Thornhill,  with  all  benefits  etc.,  except  the  abtive  odd  sum  of  £74  etc  ;"  again,  "  the 
profit  rent  of  £251  etc.,  I  leave  £200  yearly  of  the  above  profit  rent;"  and  again, 
"  my  said  son  Robert."  In  all  these  and  other  passages  the  testator  repeats  the  imme- 
diate particular  antecedent,  but  in  the  passage  now  in  discussion  he  uses  the  general 
expression,  "  the  above  legatees,"  as  [32]  applicable  to  and  comprehending  all  the 
antecedents.  That  is  the  common  acceptation  of  the  word  "  above "  in  the  con- 
struction of  all  wi-itten  instruments.  The  preceding  clauses  of  the  will  give  separate 
bequests  to  the  legatees  seriatim  et  nominatim  :  then  comes  this  clause  of  survivor- 
ship applicable  to  all  tlie  "  above  legatees,"  the  "  legatees  before  mentioned,"  the 
"  said  legatees ;"  and  next  and  last  comes  the  residuary  clause.  By  our  construction 
of  the  will,  it  is  sensible,  orderly  and  consistent. 
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Mr.  O'Connell  and  Mr.  Bagshawe,  for  the  Respondent: — The  interests  of  two  of 
the  Appellants  is  abandoned  by  their  own  counsel.  The  testator's  widow  and  his 
daughter,  Mrs.  Godsell,  admit  by  their  counsel  at  your  Lordships'  bar,  that  they  do 
not  come  witliin  the  description  of  the  "  above  legatees  "  in  this  clause.  By  what 
peculiarity  is  the  devise  to  Robert  King  Tliornliill  distinguished,  so  as  to  bring  him 
within  thovse  words?  The  terms  of  the  devise  to  him  are  sufficient  to  pass 
absolutely  to  him  the  whole  interest  of  the  testator  in  the  lands  of  Killeen,  subject 
to  the  annuity  of  £51  given  to  George  King  Thornhill.  In  order  to  cut  down  the 
unlimited  interest  so  given,  and  reduce  an  absolute  devise  to  a  life  estate,  to  support 
the  construction  contended  for  on  tlie  otlier  side,  there  must  be  clear  express  words 
in  some  other  part,  of  the  will,  removing  all  doubt  as  to  the  testator's  intention. 
There  are  no  such  words  in  any  part  of  the  will  or  codicil.  Can  the  absolute  interest 
given  to  Robert  King  Thornhill,  in  one  clause,  be  cut  down  by  a  remote  clause  from 
which  he  takes  no  benefit?  Tiie  counsel  for  the  Appellants  admit  that  there  is  an 
ambiguity  in  the  latter  clause,  but  none  in  the  former.  The  [33]  general  intent  of 
tlie  testator  is  clear  in  making  provision  for  his  family.  The  devise  to  Robert  King 
Thornhill  is  as  absolute  as  the  clearest  terms  could  make  it.  We  submit  that  it 
is  the  law  of  the  Courts,  in  construing  written  instruments,  never  to  break  in  upon  the 
general  intent  of  the  maker,  nor  cast  a  doubt  upon  what  is  clear,  by  suggesting  a 
possibility  of  an  afterthought,  or  discovering  an  ambiguity  in  some  other  part  of 
the  instrument.  The  general  intention  is  not  to  be  defeated  by  any  imagined  par- 
ticular intention.  Protecting  tlie  Res]iondent  by  reminding  your  Lordships  of  that 
established  rule  of  construction,  we  still  deny  that  there  is  any  obscurity  or  difficulty 
in  interpreting  the  meaning  of  this  testator.  Your  Lordships,  looking  tO'  the  whole 
scheme  of  the  will,  can  clearly  see  the  intention  through  the  confused  expressions  of  an 
Ignorant  dying  man,  who,  being  of  an  untechnical  mind,  in  drawing  his  will,  applies 
the  word  "  above  "  to  the  next  or  last-mentioned,  and  not  to  all  the  before-mentioned 
legatees. 

But  apart  from  the  argument  on  the  general  intent,  taking  a  philological  view  of 
the  words,  we  hold  that  according  to  grammatical  construction,  the  words  "  above 
legatees  "  refer  to  the  testator's  three  unmarried  daughters  only.  There  is  nothing 
in  any  part  of  tlie  will  from  which  any  intention  of  the  testator  contrary  to  that  con- 
struction can  be  inferred. 

The  testator,  in  another  part  of  his  will,  uses  the  word  "  above  "  in  the  sense  of 
"  last^mentioned  ;"  but  when  referring  to  what  has  gone  before,  but  not  immediately 
before,  he  uses  the  compound  word  "  before-mentioned."  When  he  is  desirous  of 
describing  his  wife  and  all  his  children  by  the  word  legatees,  he  enumerates  them  in 
the  following  way  :  "  All  [34]  my  legatees,  wife  and  children,  mentioned  in  this  will 
Mrs.  Godsell  included."  There  can  be  collected  from  the  whole  will  and  codicil,  an 
intention  to  make  a  different  kind  of  provision  for  the  testator's  unmarried  daughters, 
from  the  provisions  made  for  his  sons  and  his  married  daughter.  On  the  one  hand, 
his  unmarried  daughters  are  appointed  his  residuary  legatees  ;  and  after  his  daughter 
Anne  was  married,  in  his  lifetime,  by  the  codicil  he  took  away  from  her  the  pro- 
vision made  for  her  by  his  will,  and  gave  it  to  his  two  daughters  who  remained  un- 
married. On  the  other  hand,  in  making  provision  for  his  married  daughter  and  his 
sons,  he  uses  the  phrases  "  for  her  "  or  "  his  sole  use  and  benefit,"  and  "  during  the 
continuance  of  the  lease,"  or  "  term  ;"  while  in  the  devises  in  his  will  to  his  three  un- 
married daughters,  there  are  no  such  words,  and  no  words  which  indicate  .anything 
more  tlian  a  life  estate  in  what  is  devised  to  them  respectively.  The  words  "  above 
legatees,"  if  extended  beyond  the  testator's  unmarried  daughters,  must  include  the 
Appellant,  James  Badham  Thornhill  ;  and  the  clause  in  which  they  occur  must  extend 
to  the  profit  rent  of  £6.5  10s.  devised  to  him  :  whereas  it  is  manifest  that  the  devise  to 
him  must  have  been  meant  to  pass  an  ab.solute  interest,  inasmuch  as  the  will  contains 
a  direction  for  him  to  pay  £10  a  year  out  of  the  same,  during  the  term  which  the 
said  testator  had  therein,  to  Badham  Thornhill;  an  intention  inconsistent  with  his 
having  an  interest  therein  of  a  less  duration  than  the  duration  of  the  said  term.  So 
again  the  same  words,  if  extended  beyond  the  testator's  unmarried  daughters,  must 
include  the  Appellant,  Richard  Badham  Thornhill,  and  must  cut  down  the  annuity 
to  him  of  £600  out  of  Thornhill  [35]  Lawn,  to  a  life  estate.  But  it  is  manifest  that 
the  testator  intended  Richard  Badham  Tliornhill  to  take  an  absolute  interest  therein, 
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inasmuL-h  as,  iii  aJi  event  mentioned  in  the  codicil,  one-half  of  the  said  yearly  sum  of 
.£600  is  devised  for  the  payment  of  the  testator's  judgment  debts  ;  an  intention  quite 
inconsistemt  with  tlie  supposed  intention  that  tlie  £600  a  year  should  l)e  divided 
among  the  surviving  brothers  and  sisters,  on  the  death  of  Richard  Badhani  Thornhill. 
If  the  testator  had  intended  to  cut  down  the  interest  devised  to  Robert  King  Thornhill 
to  a  life  estate,  he  would  have  done  so  in  exprass  terms  ;  inasmuch  as  when  he  intends 
to  devise  an  estate  to  his  wife  for  her  life,  he  expressly  devises  to  her  "  for  her  sole 
use  and  benefit  during  her  life."  The  testator  expressly  states,  th<at  he  considered  a 
child's  share  £1500;  but  the  provision  made  by  the  testator  for  his  son  Robert  King 
Thornhill,  would  be  of  far  less  value  than  that  sum,  if  his  interest  in  the  said  lands 
was  cut  down  to  a  life  interest  only. 

The  Lord  Chancellor: — My  Lords,  this  question,  which  comes  before  your  Lord- 
ships from  the  Court  of  Exchequer  in  Ireland,  depends  entirely  upon  the  construction 
of  the  will  of  James  Badham  ThornhiU,  and  upon  two  passages  in  that  will.  Upon  a 
(jueetion  of  construction  it  is  not  often  tliat  so  elaborate  an  argument  has  been  urged 
at  this  bar,  or  in  any  Court  which  I  know,  than  has  been  addressed  to  your  Lordships 
upon  the  construction  of  this  instrument.  I  do  not  complain  of  it,  for  the  more 
thoroughly  sifted,  tlie  more  minutely  the  parts  are  examined,  the  more  accurate  is 
likely  to  be  the  result  to  which  your  Lordships  are  able  to  come,  and  [36]  the  more 
confident  the  opinion  which  in  your  judgment  you  pronounce. 

My  Lords,  I  confess  from  the  beginning  of  this  argument,  though  I  listened  with 
very  great  attention  to  the  discussion  of  the  matter  by  the  learned  counsel  for  the 
Appellant,  both  in  his  opening  speech,  as  weU  as  the  reply,  that  the  impression  upon 
iny  mind  has  been  very  distinct,  very  decided  in  favour  of  the  judgment  of  the  Court 
Ijelow.  I  hold  it  to  be  a  rule  that  admits  of  no  exception,  in  the  construction  of 
written  instruments,  that,  where  one  interest  is  given,  where  one  estate  is  conveyed — 
where  one  tenefit  is  bestowed  in  one  part  O'f  an  instrument  by  terms  clear,  un- 
ambiguous, liable  to  no  doubt,  clouded  by  no  obscurity,  by  terms  upon  which,  if  they 
stood  alone,  no  man  breathins:,  be  he  lawyer  or  be  lie  layman,  could  entertain  a  doubt 
— in  order  to  reverse  that  opinion,  tO'  which  the  terms  would  of  themselves  and 
standing  alone  have  led,  it  is  not  sufficient  that  you  should  raise  a  mist ;  it  is  not  suffi- 
cient that  you  sliould  create  a  doubt ;  it  is  not  sufficient  that  you  should  show  a  possi- 
bility ;  it  is  not  even  sufficient  that  you  should  deal  in  probabilities,  but  you  must  show- 
something  in  another  part  of  that  instrument  which  is  as  decisive  the  one  way  as  the 
other  terms  were  decisive  the  other  way ;  and  that  the  interest  first  given  cannot  be 
taken  away  eitlier  by  taritum  or  by  duhiiim,  or  by  possibile,  or  even  by  jyrnhahih. 
but  that  it  must  be  taken  away,  and  can  only  be  taken  away,  by  expressiim  et  certum. 

My  Lords,  I  have  disposed  of  this  case  in  stating  tliis  clear  and  undoubted  propo- 
sition. The  very  learned,  experienced  and  able  counsel  that  argued  this  case  on 
behalf  of  the  Respondent  with  an  exem-[37]-plarY  conciseness,  and  as  succinctly  as  he 
argued  it  distinctly,  relied  upon  this  view  alone,  for  it  is  decisive  of  the  present  ques- 
tion. Let  us  apply  this  rule  to  the  facts  of  this  case.  The  testator  states  in  his  will, 
■'  I  leave  and  bequeath  £200  yearly  of  the  above  profit  rent  to  my  second  son,  Robert 
King  Thornhill,  for  his  own  sole  use  and  benefit," — here  is  the  liabendiim — "  during 
the  term  of  said  lease,  being  for  mine,"  (the  testator's,)  "  his  own  and  his  brother 
(George's  life;"  and  he  afterwards  says,  "  any  benefit  arising  out  of  the  said  lease  of 
Killeen,  by  rise  of  rent  or  times,  to  be  for  the  benefit  of  my  said  son  Robert,  except 
as  before  excepted."  Here,  therefore,  is  the  subject  matter  of  the  devise  or  bequest. — a 
lease  for  tliree  lives,  and,  mark,  one  of  those  lives  being  the  testator's  own,  another 
being  George's,  and  the  tliird  is  the  legatee's,  a  very  material  circumstance  in  this 
discussion.  Now  upon  this,  (which,  if  it  stood  alone,  is  an  absolute  devise  to  A.  of 
a  leasehold  interest  for  the  remainder  of  the  lives  of  the  cestuts  que  vies.)  the  question 
is,  whether  what  follows  is  sufficiently  distinct  to  take  away  that  plain,  clear  and  in- 
telligible, and  undeniable  and  absolute  bequest.  And  it  is  after  having  given  certain 
jjai-ts  of  the  profit  rent  of  another  lease  to-  the  three  daughters  Anne,  Caroline  and 
Elizabeth,  the  residue  of  that  rent  to  Badham,  his  fifth  son,  that  the  word  "  whereas  " 
occurs,  which  always  indicates  the  introduction  of  something  to  follow,  and,  generally 
speaking,  indicates  a  change  from  one  subject  of  discussion,  or  of  handling  or  of  deal- 
ing with,  to  another  which  is  different.  "  And  whereas  there  appears  a  profit  rent " 
(then  describing  it)  "  now  be  it  known,  I  leave  said  rent,  not  subject  to  pay  any  part 
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i>t'  tJie  head  rent,  tluit  being  already  paid  by  the  demesne  [38]  and  lands  of  the  said 
phice,  the  above  profit  rent  as  follows,  viz.  £30  yearly  to  Anne,  £29  15s.  to  Caroline, 
and  £20  to  Eliza,  in  addition  to  tlie  sums  of  £100  each,  left  them  out  of  Knockanevin, 
together  with  all  future  advantages,  if  any  should  arise  out  of  the  same."  Then  uauu' 
the  words  tiiat  are  said  to>  alter  the  jirefeding  clear  part:  "  and  further,  if  any  of 
the  above  legatees  sliould  die,  or  die  unmarried,  I  leave  the  property  beiiueathed  In 
them,  with  all  benefits  arising  out  of  the  same,  to  be  divided  eciually 
share  and  share  alike,  among  the  survivor  or  survivors  of  them."  It  is 
clear,  if  tiiese  words  stood  alone  and  without  refei-ence  to  the  immediate  jireted- 
ing  bequests  alone,  they  would  operate  clearly  a  life  estate  to  Robert,  and  it  is  clear 
that  if  the  other  words  of  bei[uci.st  to  him'  stood  alone  they  would  give  him  an  absolute 
interest.  Then  tlie  question  is  whether,  if  those  latter  words  would  qualify  it  to  a 
life  estate,  tliev  do  or  not  apply  to  Robert.  The  words  nre  ''  if  any  of  the  above 
legatees."  The  ''  above  legatees  "  may  mean  all  the  above  legatees,  including  Robert, 
oi  a  part  of  the  legatees,  namely  the  latter  part,  being  applicable  to  tlio  last  antecedent. 
Is  this  not  decisive  of  the  present  question?  Here  are  terms  which,  taken  altogether, 
may,  or  may  not  apply  to  Robert,  and  may,  or  may  not  qualify  the  interest  given  to 
Robert  by  themselves,  if  they  stood  alone,  to  a  life  interest,  if  "  above  ''  refers  to  hiui 
and  not  to  the  last  antecedent.  Here  is  that  which  may  apply  to  either,  here  is  that 
which  is  doubtful,  here  is  that  which  is  not  of  necessity  or  by  necessary  implication  to 
be  held  to  cover  Robert's  interest,  and  you  are  called  upon  in  the  face  of  a  devise 
clearly  giving  to  Robert  an  absolute  interest,  to  elect  between  two  possibilities,  to 
convert  what  is  doubtful  into  a  certainty,  [39]  aiid  to  convert  tliat  which  is  absolutely 
certain  into  absolute  dnhiuni,  or  something  the  vei"}'  reverse  of  certainty:  that  dis- 
poses of  the  question  and  leaves  it  without  any  doubt. 

What  I  ani  aboait  to  add  is,  I  may  say,  by  way  of  supererogation,  and  to  show  that 
not  a  vestige  of  ground  remains  for  differing  with  the  Court  below.  The  first  remark 
I  add,  unnecessarily,  is  this :  It  is  said,  if  you  ai'e  to  go  to  the  last  antecedent  a  doubt 
is  raised  :  but  if  you  stop  at  the  "  whereas,"  and  begin  at  the  bequest  to  the  tliree  un- 
married daughters,  and  tlie  son  Badham,  and  the  £100  part  of  the  other  profit  rent, 
there  is  no  reason  why  the  arrangement  made  in  the  latter  clause,  under  the  descrip- 
tion of  the  ■'  above  legatees,"  should  be  confined  to  apply  to  the  second  profit  rent, 
and  not  extend  to  the  £100  also.  I  meet  that  by  these  observations  :  the  frame  of  the 
clause  as  to  "  unmarried,"  seems  rather  to  apply -to  the  daughters,  that  is,  the  unmar- 
ried daughters,  ratlier  than  the  sons  ;  tliat  would  make  it  possible  to  carry  back  this  to 
the  three  daughters,  including  Badham  Thornhill,  as  regards  their  £100,  as  well  as 
regards  that  which  comes  after.  But  in  the  next  place,  and  that  is  the  second  remark 
I  ha.ve  to  make,  there  is  a  reference  made  to  the  £100,  without  going  back  beyond  the 
"  whereas  ;"  without  stepping  over  the  break,  there  is  a  reference  made  to  the  £100  in 
the  part  immediately  antecedent  to  "  the  above  legatees,"  where  he  is  dealing  with  the 
second  profit  rent,  for  he  says,  "  I  give  them  tiiat  in  addition  to  the  £100."  I  have 
known,  over  and  over  again,  the  Courts  of  Law  and  Equity  in  this  country,  with  no 
better  reference  to  a  gift,  to  iniply  a  new  character  .and  add  a  new  qualification  to  a 
gift  before  given,  with  even  less  distinctness  of  reference  than  there  is  tO'  the 
£100,  and  [40]  I  have  very  little  doubt  thiit  this  is  sufficient  to  be  made  applicable  to 
that  £100. 

But,  (and  that  is  the  last  reason  upon  which  I  I'ely,)  take  it  whichever  way  you  will, 
even  if  you  were  to  concede  that  it  extended  tO'  the  profit  rent  ultra  the  £100,  it  is  a 
much  more  probable  supposition,  and  does  much  less  violence  to  the  construction  of 
the  instrument  and  the  clear  intent  of  it,  than  the  opposite  construction,  which 
would  by  the  word  ''  above  "  make  it  spread  over  the  whole  preceding  part  of  tlie  will. 
My  reason  for  so  saying  leads  me  tO'  the  last  of  the  general  observations  which  I 
think  superfluous,  and  that  is  this:  I  cannot  conceive  a  more  clumsy,  a  more  round- 
about, (I  will  not  say,  merely  in.artificial,  but  a  more  absurd  and  indistinct  course  of 
expression,  for  the  purpose  of  showing  his  intention,  cannot  be  conceived,")  than  the 
argument  in  favour  of  the  Appellants,  and  against  the  judgment  under  appeal,  would 
suppose  him  to  have  used.  They  say  he  means  to  give  him  a  life  interest;  a  life  in- 
terest in  what?  an  estate /;o»r  autre  vie,  the  re.stuis  que  vies  being  A.,  B..  and  himself. 
It  is  merely  saying,  I  give  a  man  a  life  interest  in  .a  leasehold  estate  upon  lives. 
Would  it  not  be  a  more  obvious  course  to  say,  I  give  Robert  the  estate  of  Knockanevin, 
or  whatever  it  is,  the  estate  of  Blackacre,  for  his  own  life  and  no  longer,  nnd  not  for 
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the  lives  of  the  other  two  cestuis  que  vi-es  /  Because  your  attention  is  here  tulled  to  a 
life  interest;  you  are  not  dealing  witli  a  corp-ux  in  which  a  life  in- 
terest has  nothing  to  do,  but  with  an  estate  pour  autre  vie,  one  of  the 
eestuis  que  vies  being  tlie  donee ;  and  tlierefore  the  natural  and  the  proper 
course  would  have  been  to  say,  here  is  an  estate  for  three  lives,  of  which  you, 
Robert,  are  one ;  take  it  for  your  own  life,  but  not  for  the  other  lives.  I  cannot  doubt 
upon  the  [41]  will.  I  hold  it  to  be  as  clear  a  case  as  ever  came  before  your  Lordships  ; 
and  though  I  am  not  unaware  of  the  force  of  tlie  argument  of  Mr.  O'Connell,  that 
there  is  here  a  symptom  of  perpetual  charge,  though  that  is  not  quite  so  clear  as  the 
other,  but  that  there  is  an  intention  manifested  to  charge  tlie  estate  beyond  the  life  of 
Robert;  if  so,  that  would  be  perfectly  decisive;  but  I  put  it  upon  the  effect  of  those 
pai-ts  of  the  will  I  have  read  to  your  Lordships,  and  I  move  your  Lordships  that  this 
judgment  be  affirmed  with  costs. 

The  judgment  was  accordingly  affirmed,  with  costs  not  exceeding  £150. 


[42]  WRIT  OF  ERROR. 

From  the  Court  of  King's  Bench  in  Ireland. 

RICHARD  RADFORD  ROWE,  E&q.,—Plai7itiff  in  Error;  HIS  MAJESTY'S 
ATTORNEY-GENERAL  IN  mELAl<lD,— Defendant  in  Error. 

[S.C.  sub  nom.  Rowe  v.  Mah^m,  8  Bli.  N.S.  1.     See  Short  and  Mellor's  Cr.  Of. 

Pract.  p.  187.] 

An  indictment  was  removed  from  an  inferior  Court  into  the  Court  of  King's 
Bench  in  Dublin,  after  plea  pleaded  and  issue  joined  thereon  ;  the  issue  thus 
joined  is  not  such  "  an  issue  joined  in  the  Court  of  King's  Bench  "  as  will 
satisfy  the  words  of  the  statute  17  and  18  Car.  2,  c.  20,  and  cannot  tlierefore 
be  tried  under  the  authority  of  that  statute  at  the  Nisi  Prius  sittings  of  that 
Court. 

This  was  a  writ  of  error  from  a  judgment  of  the  Court  of  King's  Bench  in  Ireland. 
An  indictment  for  subornation  of  perjury  had  been  found  against  Mr.  Rowe,  at  the 
sessions  of  Oyer  and  Terminer  for  tlie  city  of  Dublin.  The  Defendant  pleaded  "  not 
guilty."  The  indictment  was  afterwards  removed  to  tlie  Court  of  King's  Bench  in 
Dublin.  The  Defendant  was  there  convicted,  and  judgment  pronounced.  That 
judgment  was  brought  by  writ  of  error  into  this  House.  When  the  case  was  called  on, 
it  was  stated  that  no  counsel  appeared  on  behalf  of  the  Plaintiff  in  Error. 

Lord  Denman  inquired  into  the  cause  of  this  circumstance. 

Mr.  UUithorne,  the  agent  for  the  Plaintiff  in  Error,  stated  that  when  this  case  had 
been  before  tlieir  Lordships  on  a  previous  occasion,  the  Plaintiff  in  [43]  Error  had 
declared  his  inability  to  pay  the  fees;  and  tlie  House  had  then  assigned  Mr.  Follett 
as  his  counsel ;  and  that  gentleman  had  kindly  undertaken  the  duty :  but  he  was  at 
present  on  the  circuit,  and  Mr.  UUithorne  therefore  applied  to  their  Lordships  to  have 
the  case  postponed  till  his  return. 

Lord  Denman  intimated  to  the  Attorney-general  that  the  House  would  be  glad 
to  hear  him  on  the  first  of  the  errors  assigned,  namely,  that  in  tliis  case  the  issue  had 
only  been  joined  in  tJie  inferior  Court  from  whicli  the  case  was  removed  by  certiorari, 
but  that  no  issue  had  been  joined  in  the  Court  of  King's  Bench. 

The  Attorney-general  (Sir  J.  Campbell)  contended,  that  the  issue  had  been  regu- 
larly joined  in  the  inferior  Court,  and  as  the  Plaintiff'  in  Error  had,  upon  the  record 
thus  made  up  after  it  had  been  removed  into  the  superior  Court,  proceeded  to  trial,  he 
must  be  taken  in  the  superior  Court  to  have  abided  by  his  plea,  and  that  now,  after 
verdict,  the  irregularity  was  waived. 

Mr.  Wightman  was  with  the  Attorney-general,  but  was  not  heard  upon  tiie 
question. 

Lord  Denman  said  that  the  question  on  tlie  validity  of  which  this  writ  of  error 
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depended,  was  whether  the  trial  which  had  taken  place  in  the  Nisi  Prius  Court  at 
Dublin  had  been  had  in  pursuance  of  the  Irish  statute  17  and  18  Car.  2,  c.  20,  by 
which  the  Chief  Justice  was  authorized  to  try  at  Nisi  I'rius  issues  joined  in  the  Court 
of  King's  Bench.  The  question  here  was  whether  this  was  an  issue  wliich  could  be 
said  to  have  been  joined  in  the  Court  of  [44]  Kin;jr's  Bench.  If  it  was  not.  then  the  objec- 
tion to  the  proceedinars  was  in  the  first  instance  fatal.  It  appeared  to  liini  extremely 
doubtful  whetJier  an}-  issue  joined  in  the  Court  of  Oyer  and  Terminer  could  be  said 
to  l>e  an  issue  joined  in  the  Court  of  King's  Bench.  It  was  argued,  however,  that  tliis 
objection  had  been  cured  by  the  Defendant  (now  Plaintiff  in  Error)  having  proceeded 
to  trial  upon  the  record  so  made  up.  Witiiout  expressing  his  own  opinion  on  that 
point,  he  should  propose  the  following  question  to  be  put  to  the  Judges.  His  Lord- 
ship tlien  proposed  the  question,  which  is  stated  at  length  in  the  opinion  delivered 
by  Lord  Chief  Justice  Tindal  om  behalf  of  himself  and  the  other  Judges. 

Lord  Chief  Justice  Tindal :  My  Lords,  the  question  proposed  to  His  Majesty^s 
Judges  is  this:  "  A  bill  of  indictment  for  subornation  of  perjury  having  been  found 
at  the  sessions  of  Oyer  and  Terminer  for  the  city  of  Dublin,  and  the  Defendant  having 
pleaded  not  guilty,  and  issue  being  there  joined  thereupon,  tiie  indictment  and  pro- 
ceedings, with  all  things  touching  the  same,  being  afterwards  removed  into  the  Court 
of  King's  Bench,  whetlier  a  legal  trial  of  that  issue  can  take  place  at  Nisi  Prius,  in  the 
same  court,  under  the  Irish  statute  of  17  and  18  Chas.  2,  c.  201"  and  upon  this 
question,  after  hearing  the  arguments  at  your  Lordships'  bar,  we  are  of  opinion  that 
no  legal  trial  of  tlie  issue  could  take  place  under  the  circumstances  alx>ve  stated. 

If  this  point  had  depended  solely  on  tlie  consideration  of  what  part  of  the  record 
if  removed  by  the  certiorari,  it  would  have  been  extremely  difficult  to  contend  that 
the  trial  could  have  been  legal ;  for  altho'Ugh  in  point  of  form  the  whole  of  the  record 
may  be  removed  into  the  superior  Court  by  the  [45]  general  words  of  the  writ  of 
certiorari,  yet  by  the  universal  course  and  practice  of  the  Court,  which  course  of  the 
Court  is  the  law  of  the  Court,  and  of  which  the  Judges  are  bound  to  take  notice,  no 
other  part  of  the  record  but  the  bill  of  indictment  itself  is  filed  of  record,  and  the 
party  subject  to  such  indictment  is  called  upon  by  the  superior  Court  to  plead  de  novo 
to  the  indictment  when  removed  ;  and  accordingly,  he  may  to  such  indictment  when 
so  removed,  instead  of  the  general  issue  which  has  been  pleaded  in  the  Court  below, 
either  plead  a  special  plea,  or  may  demur,  or  plead  a  pardon  ;  as  he  may  be  advised 
under  tJie  circumstances  of  the  case.  Upon  this  point,  therefore,  we  should  be 
inclined  to  hold  that  no  legal  issue  has  been  joined  between  the  Crown  and  the  Dev- 
fendant,  and  unless  the  issue  has  been  properly  joined  there  can  be  no  legal  trial. 

But  the  question  put  by  your  Lordships  involves  another  and  more  important 
point;  viz.  assuming  that  the  whole  record  is  properly  removed  into  the  superior 
Court,  whether,  under  the  proper  construction  of  the  Act  of  17  and  18  Chas.  2,  there 
was  any  authority  given  to  that  Court  to  proceed  to  try  the  issue?  and  it  appears  to 
us  tliat  the  statute  gives  no  authority  for  trying  the  issue  in  the  superior  Court. 
The  object  of  the  Act  was  to  prevent  the  inconvenience  of  trials  at  bar  in  the  very 
numerous  cases  which  at  that  time  occurred,  and  for  that  purpose  the  statute  proceeds 
lo  define  what  cases  should  in  future  be  tried  and  triable  at  Nisi  Prius,  by  the  Chief 
.fustice  of  the  Court  of  King's  Bench.  The  statute  therefore,  after  stating  the 
difficulties  which  had  occurred  in  practice,  proceeds  to  enact  "  that  from  henceforth 
the  Chief  Justice  of  the  King's  Bench  for  the  time  being,  upon  issue  joined  or  to  be 
joined  in  the  Court  of  King's  Bench  or  in  the  [46]  Court  of  Chancery,  etc.,  shall  try 
the  same  at  Nisi  Prius,  etc."  Now  the  great  accuracy  with  which  this  is  penned  ought 
to  Ije  kept  in  view.  It  is  not  confined  to  issues  joined  or  to  he  joined  in  the  Court  of 
King's  Bench  ;  but  as  it  is  well  known  tliat  issues  joined  in  the  petty  bag  office  of  tlie 
Court,  of  Chancery  are,  without  any  intermediate  proceeding,  triable  in  the  Court  of 
King's  Bench,  tlie  statute  extends  to-  and  includes  them  also.  The  whole  question, 
therefore,  turns  upon  the  construction  of  the  words  above  referred  to.  And  we  cannot 
tliink,  by  any  reasonable  construction,  an  issue  joined  in  an  inferior  Court  can  be  held 
to  be  issue  joined  or  to  be  joined  in  the  Court  of  King's  Bench.  Upon  this  ground, 
therefore,  we  are  all  of  opinion  that  the  Court  of  King's  Bench  in  Ireland  had  no  juris- 
diction under  tlie  statute  tO'  try  the  issue  above  raised.. 

Lord  Denman  :  My  Lords,  the  learned  Judges  having  given  an  answer  to  the 
question  proposed  by  your  Lordships,  I  tiuke  the  liberty  of  expressing  my  entire  con- 
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c.urrence  in  the  opinion  so  given,  both  on  the  ground  of  the  object  of  the  statute  in 
question,  which  was  made  to  render  it  unnecessaa-y  to  try  at  bar  cases  that  otherwise 
would  have  been  tried  there,  and  also  with  reference  to  the  situation  of  the  party, 
who  clearly  must  have  a  right,  when  the  proceeding  is  removed  into  the  Court  of 
King's  Bench,  to  withdraw  the  plea  which  he  may  have  hastily  pleaded  below,  and  to 
adopt  that  line  of  defence  which  may  be  suggested  to  him  in  the  new  situation  in  which 
he  is  placed.  It  is  possible  he  may  have  discovered  some  fatal  objections  to  the  bill 
of  indictment  itself,  and  may  wish  tO'  demur  to  it,  or  he  may  be  advised  to  plead 
special  matters,  the  decision  upon  which  bj-  the  higher  Court  into  which  the  case  is 
removed  [47]  niay  render  it  unnecessary  to  answer  at  the  bar  of  crimiiiul  justice  for 
the  ofi'ence  charged.  It  is  my  intention,  therefore,  toi  move  your  Lordships  that  the 
judgment  which  has  been  given  in  the  Court  below  be  reversed  :  but  inasmuch  as  that 
judgment  was  given  nearly  five  years  ago,  and  it  appears  a  great  hardship  that  a 
person  entitled  to  have  a  judgment  against  him  reversed  has  been  so  long  detained 
under  that  judgment  which  turns  out  to  be  invalid,  I  would  take  the  liberty  of  adding 
that  the  party  has  very  much  brought  this  upon  himself  by  assigning  a  variet)'  of 
errors,  to  the  number  I  believe  of  thirty-four,  the  great  majority  of  whicli  presents 
no  matter  ol  doubt.  Many  of  tliem  arrange  themselves  under  the  name  of  something 
very  nearly  approaching  to  nonsense,  and  suggesting  a  variety  of  things  which  no 
person  in  an  official  situation  could  be  expected,  from  the  first  view  of  the  thing,  to 
look  through  and  to  be  able  to  meet  without  considerable  labour,  in  cuns©L|uenee  of 
the  great  extent  of  the  statement.  Delay  has  also  arisen  from  another  cause :  the 
House  was  about  to  appoint  a  day  for  hearing  tlie  argument:  the  defendant,  it 
appeared,  was  extremely  desirous  of  being  brought  over  tO'  argue  the  case  himself, 
but  it  appeared  that  he  had  no  funds,  and  the  House  of  Lords  had  no  power  to  pay 
the  expenses  of  his  being  brought  over.  My  Lords,  upon  looking  into  the  case  it 
appeared  to  me  that  it  was  our  duty  to  call  upon  the  learned  counsel  for  the  Crown 
to  support  the  judgment  of  tlie  Court  below,  if  he  felt  that  lie  could  do  so.  The 
learned  Judges  being  of  opinion  that  the  judgment  cannot  be  supported,  I  will  not 
detain  your  Lordships  further  than  by  moving  that  the  judgment  be  reversed. 
Judgment  reversed. 


[48]  APPEAL 

From  the  Court  of  Chancery. 

THE  ATTORNEY-GENERAL,— ^/>;)e?fc7ii;  SIR  CHARLES  FORBES,  Bart., 
GEORGE  JACKSON  and  Others,— Respondents. 

[Mews'  Dig.  xii.  216;  S.C.  sub  num.  A.-G.  v.  Jacksun,  8  Bli.  N.S.  15  ;  and,  in  Ex.  sub 
nom.  Jackson  v.  Forbes,  2  C.  and  J.  382  ;  2  Tyr.  354  ;  1  L.  J.  Ex.  159.  Discussed 
in  Arnold  v.  Arnold,  1837,  2  My.  and  C.  273;  Thomson,  v.  AA)ocate-GeneraJ, 
1845,  12  CI.  and  F.  1;  and  Shirley  v.  Ferrers  {Earl),  1842,  1  Ph.  167.  And 
see  Colquhoun  v.  Brooks,  1889,  14  A.  C.  499;  and  Lawson  v.  Inland  Revenue 
(Commissioners  of)  [1896]  2  I.  R.  418.] 

A  testator  born  in  Scotland,  but  having  for  many  years  resided  in  India,  died 
there,  leaving  real  and  person  property  situated  in  India,  but  no  assets  in 
England.  By  his  will  and  testamenta.i-y  papers,  all  executed  in  India,  he  left 
the  whole  of  his  property,  in  equal  divisions,  to  his  four  natural  children  or 
the  survivors  of  them,  and  their  heirs,  subject  tO'  some  small  legacies  and 
annuities.  His  executors,  who  were  in  India  before  a.nd  at  the  time  of  his 
death,  having  obtained  an  Indian  probate,  paid  the  debts  and  bequests,  and 
got  in  tlie  testator's  estate  and  converted  the  principal  part  thereof  into  money, 
which  tliey  sent  to  their  bankers  in  England,  and  afterwards  invested  in  the 
funds  in  their  own  names.  A  suit  was  afterwards  instituted  in  the  Court  of 
Chancery  in  England,  to  ascertain  the  claims  of  tlie  residuary  legatees  under 
the  will ;  whereupon  the  stock  was  transferred  into  the  name  of  the  Acco'Untantr 
u'eneral  of  the  Co\irt  of  Chancery,  and  that  Court  made  a  decree  declaring  the 
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sliares  of  the  several  claimants.  In  tliat  suit  a  claim  was  made  uii  Iwlialf  oi 
the  Crown,  for  the  legacy  duty  on  the  residuary  fund.  Hold  by  the  House  of 
Lords,  affirming  the  judgments  of  the  Courts  below,  that  legiuy  duty  was  not 
payable  on  the  legacies,  annuities  or  shares  of  the  residue  bequeathed. 

The  question  in  this  Appeal  was,  whether  the  residue  of  a  testator's  estate,  brougiit 
from  India  to  England,  was  liable  to  paynieiit  of  the  legacy  duty  under  the  circum- 
stances here  stated: — Colin  Anderson,  deceased,  a  native  of  Scotland,  was  in  his 
life-time,  [49]  and  at  the  time  of  liis  deatli,  seised  of  sonic  real  estate  in  the  East 
Indies;  and  was  also  possessed  of  considerable  pei-sonal  estate  and  effects,  all  of 
which,  at  the  time  of  his  death,  and  of  making  liis  will  and  codicils,  hereinafter 
stated,  were  in  India,  where  he  was  resident  for  some  time  before,  and  until  his  death. 
Being  so  seised  and  possessed,  he  duly  made  and  published  his  will,  bearing  date  the 
25th  October  1802,  and  thereby  desired  tiiat  his  house  and  grounds  in  the  island  of 
Coolabah,  together  with  his  houseliold  furniture,  horses,  liquors,  etc.  etc.,  mieht  be 
sold,  and  the  produce  placed  to  the  credit  of  his  estate;  and  after  noticing,  tliat  ori 
tile  1st  of  January  1803,  he  should  have  assets  in  India  to  the  amount  therein  men- 
tioned, and  that  he  was  entitled  to  any  other  division  of  prizes-money  which  might 
thereafter  be  made  for  Columbo  and  Seringapatam,  and  to  whatever  miglit  be  given 
to  the  captors  of  Kurree,  on  both  whicli  services  he  was  head  surgeon  :  and  ;dso 
noticing,  tiiat  there  was  OiUe  boy  at  liome,  named  Colin  Anderson,  born  on  the  2otli 
day  of  October  1788,  then  at  school  at  Glasgow;  that  there  was  one  girl  in  Indi:i, 
named  Jane  Jarvis  Anderson,  born  at  Poondanialee.  on  the  2d  day  of  Octolier  1797  ; 
that  there  was  one  girl  in  India,  born  at  Mangalore,  on  the  21st  day  of  Se))lember 
1800,  named  Ann  Nesbitt  Anderson:  that  there  was  another  child  (viz.  Caroline 
Erskiue  Anderson),  in  India,  born  at  Coolabah  Oin  the  ;  to 

tliose  children,  or  the  survivors  of  them,  and  their  heirs,  he  left  the  whole  of  his 
property,  in  equal  divisions,  subject  to  sucli  regulations  and  legacies  a,s  he  sliould 
tliereafter  mention.  And  it  was  his  wish,  that  his  brother,  Lieutenant  Patrick 
Anderson,  should  come  to  Bombay  as  one  of  his  executors,  and  take  the  cliildren  then 
in  [50]  India  to  England  with  him  :  and  as  that  duty  might  put  liim  to  some  expense 
and  inconvenience,  he  bequeathed  to  him  £500  sterling,  as  some  kind  of  reeompence. 

The  testator,  by  his  said  will,  gave  certain  annuities  to  different  persons  in 
England  and  in  India;  and  to  provide  for  those  legacies,  and  the  education  of  the 
children,  his  executors  were  thereby  directed  to  place  the  whole  of  the  estate  securely 
at  interest,  either  on  landed  property  or  in  some  i]ublic  funds  ;  but  he  left  the  choice 
entirely  to  the  executors.  As  the  annuitants  died,  the  principal  producing  such 
annuity  was  to  revert  to  the  common  stock,  for  the  benefit  of  the  whole  :  as  the  wliole 
of  the  estate  was  to  be  equally  divided  amongst  the  before-mentioned  four  children, 
or  the  survivor  of  them,  a  regular  division  must  be  made  of  the  estate  when  each 
came  of  age,  or  was  married  ;  and  the  share  of  such  person  was  not  to  be  considered 
any  longer  as  belonging  to  the  public  stock,  but  to  the  particular  person  so  coming 
of  "age,  if  a  boy,  subject  however  to  the  control  of  the  executors,  their  heirs  and 
assigns,  for  nine  years  more,  when  he  would  have  arrived  at  years  of  discretion, 
if  ever  ;  when  the  girls,  or  any  of  them,  became  of  age  or  got  married,  he  directed 
that  their  shares  might  be  so  settled  on  themselves  during  their  lives,  and  on  their 
children,  in  equal  proportions,  after  their  death,  that  it  would  not  be  in  the  power 
of  the  husband,  if  so  inclined,  to  injure  either  the  wife  or  the  children.  The  share 
or  shares  of  one  or  more  of  such  children  dying  without  issue,  were  to  l>e  equally 
divided  amongst  the  survivors  ;  but  in  case  of  issue,  those  children  were  to  inherit 
the  share  of  their  parent,  amongst  them  equally  ;  and  in  case  of  their  uying  without 
issue,  it  was  to  return  for  the  benefit  of  the  survivor  of  those  four  children.  [51]  or 
their  families.  Upon  the  reversion  of  any  sums  to  the  public  stock,  the  issue  of  a 
deceased  child  was  to  have  the  share  that  its  parent  would  have  had  if  living;  but 
again,  if  such  issue  died  without  issue,  the  whole  of  its  original  and  after  shares 
reverted  to  the  common  stock.  And  he  thereby  appointed  liis  brothers  Alexander 
Anderson  and  Patrick  Anderson,  Brevet  Lieutenant-colonel  Lachlan  Macquarie,  and 
the  Respondent,  Sir  Charles  Forbes,  then  Cliarles  Forbes,  of  Bombay,  esq.,  executors 
of  liis  said  will. 

The  testator  afterwards  made   ;i   codicil,  or  testamintary   paper,   ilated   tlic   4th 
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of  July  liS04,  and  addressed  tlie  same  as  a  letter  to  tlie  said  Patrick  Anderson,  and 
which  was  (amongst  other  things)  to  the  effect  following:  "If  I  should  be  so  un- 
fortunate as  to  meet  with  any  accident  to  prevent  my  getting  to  Bombay  soon,  you 
must  endeavour  to  get  leave,  and  go  home  in  charge  of  these  infants,  place  them  at 
school,  and  be  in  some  degree  their  father.''  And  further,  "  After  fitting  out  my 
children  for  the  voyage,  and  paying  for  your  and  their  passage,  the  whole  of  my 
property  in  Bombay  I  would  have  lodged  in  the  Company's  funds  ;  and  the  expenses  of 
the  children's  education,  together  with  such  other  legacies  as  I  have  mentioned  in 
my  will,  to  be  defrayed  out  of  the  interest  of  this  money;  and  any  surplus  which  may 
remain,  after  defraying  these  expenses,  is  annually  to  be  added  to  the  principal, 
until  the  children  are  of  age."  And  further,  in  the  same  testamentary  paper,  he 
writes,  "  I  have  half  a  lao  of  rupees,  more  or  less,  with  Messrs.  Harrington,  at  Madras, 
which,  as  they  have  lowered  the  rate  of  interest,  I  have  directed  to  be  remitted  to 
Messrs.  Cntterill  and  Co.,  of  Calcutta :  this  sum,  if  possible,  I  wish  to  allow  to 
accumulate  for  eight  or  eleven  years,  when  it  will  enable  me,  if  [52]  alive,  to  keep  a 
carriage  for  my  daughters  ;  and  if  I  die,  it  will  make  their  portions  so  much  the 
better." 

The  testator  afterwards  made  anotiier  codicil,  or  testamentary  paper,  as  a  letter 
addressed  to  the  said  Patrick  Anderson,  containing  (among  other  things)  as  follows  : 
■'  After  fitting  out  the  children  for  the  voyage,  paying  your  own  and  tlieir  passage 
to  England,  and  procuring  bills  for  their  expenses  for  the  two  first  years,  besides 
paying  the  sums  I  have  already  mentioned,  and  those  to  be  mentioned  hereafter,  he 
pleased  to  lodge  the  whole  of  my  property  at  Bombay,  when  an  opportunity  occurs, 
in  the  Company's  nest  good  loan."  And  he  afterwards  made  another  codicil,  or 
testamentary  paper,  dated  on  board  the  Candidate,  off  Kedyeree,  the  21st  July  1804, 
and  addressed  the  same  as  a  letter  to  the  said  Patrick  Anderson,  containing  (among 
otlier  things)  as  follows:  "I  wish  you  to  go  home  with  the  children,  as  you  can 
endeavour  to  get  on  in  the  army  at  the  same  time.  General  LaJie  will  hardly  refuse 
you  leave,  when  you  tell  him  that  the  fatlier  of  the  children  served  his  Majesty  30 
years,  and  that  they  are  deprived  of  the  protection  and  instruction  of  a  mother, 
depending  solely  on  your  and  their  relations  at  home."  To  which  he  added  the 
following  statement,  and  signed  the  same ;  tJiat  is  to  say,  "  Messrs.  Forbes  and  Co., 
of  Bombay,  receive  the  interest,  half  yearly,  of  the  three  notes  into  which  the  opposite 
of  32,000  rupees  was  divided  or  opposed  to  the  name  of  each  child,  at  nine  per  cent, 
per  annum,  until  they  can  place  it  to  more  or  equal  advantage  in  the  funds  of  the 
Honourable  East  India  Company,  and  wish  tliese  sums  to  continue  accumulating  until 
each  progressively  shall  amount  to  £8000  sterling,  the  expenses  of  maintaining 
and  educating  these  three  children  in  the  meantime  to  be  defrayed  by  me,  or  at  my 
[53]  expense.  The  reason  why  I  have  made  this  separate  provision  for  these  three 
children  is,  tliat  they  may  be  independent  of  me,  in  case  I  should  be  blockhead  enough 
to  marry  at  my  time  of  life,  and  perhaps  have  more  children  ;  but  in  the  event  of 
my  deatli  without  an  increase  of  family,  my  will  will  show  the  manner  in  which 
whatever  property  I  may  die  possessed  of  is  to  be  distributed,  including  the  opposite 
rupees — 32,000,  with  its  interest.  I  have  paid  for  a  cornetcy  for  Colin  Anderson, 
jun.,  in  his  Majesty's  19th  regiment  of  Light  Dragoons,  on  the  29th  of  September 
1802  ;  of  course,  in  case  of  my  death,  an  equal  amount  of  my  property,  with  its 
interest  from  that  day,  will  be  credited  to  each  of  the  girls,  and  the  remainder  then 
equally  divided  amongst  the  four  children,  or  the  survivors  of  them,  agreeably  to  tlie 
tenor  of  my  will.  C.  Anderson,  30th  Nov.  1803." — "  1803,  January  1st,  lodged 
in  the  treasury  at  Bombay  of  tlie  East  India  Company,  32,000  rupees,  as  a  loan,  at 
edght  per  cent.,  tlie  interest  payable  at  Bombay,  half  yearly,  for  the  sole  use  and  benefit 
of  the  under-mentioned  children,  and  in  tlie  proportions  set  down  opposite  to  their 
n  ames : 

"  Jane  Jarvis  Anderson  .  ........      13,600 

Ann  Nesbitt  Anderson  ........      10,245 

Caroline  Erskine  Anderson 8,155 


Bombay  rupees        .......     32,000 
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Do.  do.  lodged  in  do.  of  do.,  5000  rupees,  at  ttio  same  rate,  and  pay- 
able in  the  same  manner,  for  the  support  of  the  mother  of  these 
children  ;  when  she  dies,  the  principal  will  revert  to  me  or  my 
heirs,  etc 5,000  " 

[54]  The  testator  died  on  the  28th  day  of  July  1804,  at  sea,  while  on  u  voyage  from 
Calcutta  to  Bombay,  without  having  revoked  or  altered  his  said  will  and  codicils, 
leaving  the  four  children  l^efore  referred  to,  who  were  all  illegitimate,  him  surviving, 
and  all,  e.Ycept  the  eldest,  were  then  resident  at  Bombay. 

By  letters  patent  under  the  great  seal  of  Great  Britain,  bearing  date  the  28th  of 
February,  in  the  38th  Geo.  .'3,  being  the  charter  for  establishing  the  Courts  of  Re>- 
corder  of  Madras  and  Bombay  in  the  East  Indies,  his  Majesty  was 
pleased  to  order  and  appoint  that  tlie  Court  of  Recorder  at  Bombay 
should  be  a  Court  of  Ecclesiastical  Jurisdiction  within  Bombay  and  the 
limits  thereof,  and  upon  British  subjects  there  residing,  with  the  same  powers, 
authorities  and  privileges,  and  subject  to  the  same  restrictions  as  are  thereinbeforo 
given,  granted  or  mentioned  unto  or  as  to  the  Court  of  Recorder  of  Madras.  And 
by  the  same  cliarter  it  was,  amongst  other  things,  ordained  and  appointed  tliat  the 
Court  of  Recorder  at  Madras  should  be  a  Court  of  Ecclesiastical  Jurisdiction,  and 
should  have  full  power  and  authority  to  administer  and  execute  within  Madras  and 
tlie  limits  thereof,  and  towards  and  upon  British  subjects  there  residing,  the  Ecclesi- 
astical Law,  as  the  same  was  then  used  and  exercised  in  the  diocese  of  London,  so  far 
as  the  circumstances  and  occasions  of  Madras  and  the  people  would  admit  or  require. 
And  for  that  purpose  was  given  to  the  said  Court  full  power  and  authority  to  grant 
probates,  under  the  seal  of  the  said  Court  of  the  said  Recorder  of  Madras,  of  the  last 
will  and  testament  of  all  or  any  of  the  said  British  subjects  dying  and  leaving  per- 
sonal effects  within  the  said  territories  or  districts  respectively,  and  to  demand, 
require,  take,  hear,  examine  and  allow,  and,  if  occasion  require,  to  disallow  [55]  and 
reject  the  account  of  them,  in  such  manner  and  form  as  was  then  used,  or  might  be 
used,  in  the  said  diocese  of  London,  and  to  do  all  things  needful  and  necessary  in 
that  behalf. 

In  conformity  with  the  provisions  of  that  charter,  and  orders  and  regulations  of 
the  said  Court  of  Recorder  of  Bombay,  the  Respondent,  Sir  Charles  Forbes,  the  said 
Patrick  Anderson,  and  the  said  Lachlan  Macquarie,  obtained  probate  of  the  said  will 
and  codicils  from  the  Court  of  the  Recorder  of  Bombay.  And  under  tlie  directions 
and  authority  of  the  said  will  and  codicils,  they  possessed  the  testator's  house  and 
land,  and  sold  the  same,  and  collected  and  got  in  all  the  testator's  goods,  chattels  and 
effects,  and  converted  the  principal  part  thereof  into  money  ;  and  they  paid  all  his 
debts  and  legacies,  and  paid  the  annuities  given  by  his  said  will  as  they  became 
due;  and  the  residue  of  the  said  testator's  estate,  which  they  so  converted  into  money, 
was  invested  by  them  in  the  public  funds,  in  manner  hereinafter  mentioned. 

In  the  year  1805  Patrick  Anderson  proceeded  to  England  with  the  three  youngest 
children,  and  he  took  with  him  part  of  the  said  testator's  assets  ;  and  on  the  12th  of 
November  1811,  the  Respondent,  Sir  Charles  Forbes,  on  behalf  of  himself  (Lachlan 
Macquarie  having  never  intermeddled  with  the  said  testator's  estate),  and  pursuant 
to  the  rules  and  regulations  of  the  Recorder's  Court  of  Bombay,  rendered  unto  tliei 
Recorder  of  the  said  Court  an  account  of  the  administration  of  the  said  testator's 
estate  and  effects  by  the  executors,  and  the  same  accounts  were  examined  and  passed, 
as  approved  of  by  the  said  Court :  and  previous  to  his  (Sir  Cliarles  Forbes')  departure 
from  Bombay  for  England,  which  was  in  the  month  [56]  of  November  1811,  the 
balance  appearing  by  the  said  account  to  be  due  to  the  testator's  estate  was  remitted 
by  him  to  Messrs.  Parker  and  Co.,  in  London,  as  the  agents  and  bankers  of  the  said 
executors,  and  they  afterwards  accounted  for  the  same  to  the  said  Sir  Charles  Forbes, 
who  with  his  co-executor,  Patrick  Anderson,  having  collected  and  administered  the 
said  testator's  goods  and  effects  as  aforesaid,  invested  the  residue,  or  a  principal 
part  of  such  residue,  in  Bank  three  per  cent,  annuities,  in  the  joint  names  of  the 
said  Patrick  Anderson,  Lachlan  Macquarie,  and  the  Respondent,  Sir  Charles  Forbes. 
They  never  applied  for  or  obtained  probate  to  be  granted  of  the  said  testator's  will 
by  the  Prerogative  Court  of  Canterbury. 

Colin  Anderson,  the  son,  attained  his  age  of  twenty-one  in  the  year  1809,  and  a 
separate  account  was  kept  with  him  of  sums  paid  and  expended  on  his  account,  but 
no  distribution  of  the  testator's  residuary  estate  was  made  in  the  lifetime  of  tlie  said 
son. 
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In  the  month  of  March  1819,  the  testator's  eldest  daughter,  Ann  Nesbitt  Anderson 
(slie  being  then  an  infant),  intermarried  with  tlie  Respondent,  George  Jackson,  and 
they,  in  the  month  of  May  in  the  same  year,  filed  their  bill  in  tlie  Court  of  Cliancery 
in  Enijland,  against  the  Respondent,  Sir  Charles  Forbes,  the  said  Colin  Anderson 
and  Caroline  Erskine  Anderson,  also  against  Lacldan  Macquarie  (who  was  then  out 
of  the  jurisdiction  of  the  Court,)  tliereby  stating  the  said  will  and  codicils  partly 
to  the  effect  hereinbefore  stated  ;  and  further  stating,  that  since  the  deatli  of  the  said 
testator,  the  said  executors  proved  the  said  will  and  codicils,  and  took  upon  them- 
selves the  burthen  of  the  execution  thereof  in  the  East  Indies ;  and  erroneously 
stating  that  the  Respondent,  Sir  Charles  Forbes,  had  duly  proved  the  same  in  the 
[57]  Prerogative  Court  of  the  Archbishop  of  Canterbury,  in  England.*  The  bill 
further  stated,  that  the  said  Jane  Jai-vis  Anderson  had  since  died  an  infant,  and  un- 
married :  that  the  expense  of  maintenance  and  education  of  Ann  Nesbitt  Jackson 
and  Caroline  Erskine  Anderson  liad  been  discharged  by  the  said  executors,  and  that 
they  had  purchased  a  commission  for  the  said  Colin  Anderson,  and  that  the  residuary 
©state  of  the  testator  had  been  laid  out  in  the  purchase  of  stock,  and  that  there  was 
then  standing  in  the  names  of  the  said  executors  £49,900  Bank  three  per  cent, 
annuities  in  the  books  of  the  Bank,  purchased  by  such  residuary  estate;  that  the  said 
Patrick  Anderson  departed  this  life,  and  that  Colin  Anderson  had  some  time  since 
attained  the  age  of  t-sventy-one  years,  and  that  Caroline  Erskine  Anderson  and  Ann 
Nesbitt  Jackson  were  still  infants;  and  that,  in  March  then  last,  a  marriage  was  duly 
solemnized  between  the  said  George  Jackson  and  Ann  Nesbitt,  and  in  consideration  of 
suoli  marriage,  and  for  tlie  purpose  of  making  a  settlement  of  the  property  of  tlie 
said  Ann  Nesbitt  Jackson,  it  being  uncertain  what  was  the  extent  and  nature  of  the 
interest  which  she  was  entitled  to  under  the  said  will  and  codicils,  certain  articles 
of  agreement  were  entered  into  to  the  effect  therein  stated.  The  bill  then  prayed  that 
the  rights  and  interests  of  the  Respondent,  George  Jackson,  and  the  said  Ann  Nesbitt 
Jackson,  in  her  right,  and  of  all  parties,  to  and  in  the  residuary  estate  of  the  said 
testator,  might  be  ascertained  and  declared  by  the  Court;  and  that  the  share  and 
interest  of  Ann  Nesbitt  Jackson  uiiglit  be  transferred  into  the  names  of  the  trustees 
of  the  said  marriage  articles,  upon  the  trusts  [58]  thereof;  and  if  necessary,  that 
accounts  might  be  taken  of  the  estate  and  effects  of  the  said  testator,  and  of  his 
debts,  legacies  and  annuities  ;  and  that  sucli  residue,  and  the  share  of  Ann  Nesbitt 
Jackson  thereof,  might  be  ascertained,  and  an  account  taken  of  the  interest  and 
dividends  of  the  share  of  the  said  Ann  Nesbitt  Jackson  therein,  which  had  accrued 
due,  and  that  the  same  might  be  paid  to  the  Respondent,  George  Jackson,  etc. 

The  defendants  to  the  said  bill,  (except  Lacldan  Macquarie,  who  was  out  of  the 
jurisdiction,)  put  in  their  answers  thereto  ;  and  the  Respondent,  Sir  Charles  Forbes, 
by  his  answer,  admitted  only  that  the  said  will  and  codicil  were  proved  in  the  said 
Recorder's  Court  of  Bombay,  and  that  he  and  his  co-executor,  Patrick  Anderson,  liad 
got  in  and  received  the  personal  estate  and  effects  of  the  said  testator,  and  had 
remitted  the  same,  togetlier  witli  the  proceeds  of  his  house  and  lands  at  Coolabah. 
which  they  had  sold,  to  England  ;  and  that  they  had  paid  and  discharged  tue  testa- 
mentary expenses  of  the  testator,  and  liis  debts,  and  legacies  given  by  his  will,  and 
had  kept  down  the  annuities  bequeathed  thereby ;  and  they  admitted  that  the 
residuary  estate  of  the  said  testator  had  been  laid  out  in  the  purchase  of  stock  in 
the  public  funds  ;  and  that  there  was  then  standing,  in  the  names  of  the  said  Patrick 
Anderson  (then  deceased),  Lachlan  Macquarie,  and  Sir  Charles  Forbes,  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England,  £49,000  Bank  tliree  per 
cent,  annuities,  which  had  been  purchased  with  such  residuary  estate ;  and  that  there 
was  in  the  hands  of  tlie  said  Sir  Charles  Forbes  a  balance  of  cash,  and  he  said  he  was 
unable  to  determine  the  rights  and  interests  of  the  plaintiff',  Ann  Nesbitt  Jackson, 
and  [59]  the  other  persons  interested  under  the  will  and  codicils  of  the  said  testator, 
and  lie  therefore  claimed  tlie  directions  of  the  Court  in  that  respect,  and  he  sul> 
mitted  to  act  as  the  Court  should  direct. 

The  cause  came  on  to  be  heard  before'  the  Master  of  tlie  Rolls.on  the  25th  of  April 
liS20,  when  his  Honor  ordered  that  it  should  be  referred  to  tlie  Master  to  take  an 
account  of  the  personal  estate  of  the  said  testator,  not  specifically  bequeathed,  come 
to  the  hands  of  the  said  Sir  Charles  Forbes,  or  of  any  person  or  persons,  by  his  order. 


*  This  statement  in  the  bill  was  admitted  on  the  argument  to  be  an  error. 
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or  for  his  use;  and  also  an  account  of  the  said  testator's  debts,  funeral  expenses, 
legacies  and  annuities  :  and  that  the  said  testator's  personal  estate,  not  specifically  be- 
queathed, should  be  applied  in  payment  of  his  debts  and  funeral  expenses,  in  a  due 
course  of  administration,  and  then  in  payment  of  his  legacies  and  annuities  ;  and  that 
the  Master  should  ascertain  the  clear  residue  of  the  said  testator's  personal  estate  ;  and 
the  usual  directions  were  given  for  taking  the  said  accounts. 

After  the  aforesaid  proceedings  had  been  had  in  tlie  cause,  Caroline  Erskiuo 
Anderson  having,  with  the  approbation  of  the  Court,  intermarried  with  the  Re- 
spondent, Thomas  Falkner  Middleton,  they  and  the  trustees  of  their  marriage 
settlement,  and  the  Respondents,  George  Jackson  Jackson  and  John  Anderson  Jack- 
son, the  two  children  of  the  said  George  Jackson  and  Ann  Nesbitt  his  wife,  and  also 
the  said  L.  Macquarie,  who  had  cnme  within  the  jurisdiction,  were  all  made  De^ 
fendants  to  the  suit  by  supplemental  bills,  for  the  jnirpose  of  bringing  Uie  said  several 
[larties  before  the  Court. 

On  the  2i3th  of  October  18'24,  tiie  Master,  to  whom  the  said  original  and  several 
supplemental  causes  stood  referred,  made  his  general  report  therein.  [60]  whereby 
he  found,  among  other  things,  that  no  creditor  had  come  in  to  prove  any  debt,  in 
jiursnance  of  the  advertisements  in  the  London  Gazette  and  other  public  papers 
for  that  purpose  ;  and  he  found  tliat  the  legacies  of  tlie  said  testator  were  all  paid, 
and  were  included  in  the  schedules  to  his  report,  and  also  certain  annuities,  all  of 
which  lapsed  by  the  death  of  the  annuitants,  except  an  annuity  of  720  rupees  to 
Mrs.  Mary  Burchell,  the  mother  of  the  testator's  children,  and  who  was  resident  at 
Bombay,  for  the  term  of  her  life;  and  an  annuity  of  £30  to  Mary  Thompson,  a 
niece  of  the  testator,  resident  in  the  county  of  Dublin,  detemiinable  on  her  death 
or  marriage.  And  he  found  that  the  Respondent,  Sir  Charles  Forbes,  and  Patrick 
.\nderson,  by  virtue  of  the  said  probate  granted  in  India,  collected  and  got  in  the 
testator's  effects  in  India,  and  administered  the  same  in  India  jointly,  until  the 
14th  of  February  1805,  when  the  said  Patrick  Anderson  proceeded  with  the  said 
three  female  children  of  the  testator  for  England.  And  that  the  said  Sir  Charles 
Forbes  continued  in  India,  and  administered  the  estate  and  effects  of  the  testator 
in  India,  and  collected  and  got  in  such  parts  thereof  as  were  not  taken  by  the  said 
Patrick  Anderson  with  him  to  England.  And  that,  on  the  12th  of  November  1811, 
pursuant  to  the  rules  and  regulations  of  the  Recorder's  Court  at  Bombay,  he  rendered 
an  account  of  the  administration  of  the  testator's  estate  and  effects  in  India,  which 
account  commenced  on  the  1st  of  August  1804.  and  ended  on  the  -'ilst  of  August  181 1  : 
and  the  Master  adopted  and  allowed  an  official  or  notarial  copy  thereof,  as  an  account 
of  the  adiuinistration  of  the  testator's  estate'  in  India  ;  and  the  balance  of  which, 
amounting  to  the  sum  of  £2407  12s.  7d.,  is  accounted  for  as  a  [61]  receipt  in  England, 
on  the  23d  of  January  1813,  and  as  such  is  included  in  the  first  schedule  to  the  said 
report  under  that  date.  And  the  Master  further  found  that  the  said  Sir  Charles 
Forbej',  jointly  with  the  said  Patrick  Anderson,  by  themselves  and  their  agent,*;. 
between  the  18th  of  December  1809  and  the  31st  of  December  1818,  received  of  tin- 
personal  estate  of  the  testator  several  sums  of  money,  amounting  together  to  the 
sum  of  £41,074  13s.  lOd.,  as  appearing  by  the  first  schedule  to  his  report,  and 
against  wliich  lie  also  found  that  tliey  had  made  certain  payments  and  disburse- 
ments, as  appearing  by  the  second  schedule  to  his  report;  and  that  the  said  Sir 
ChaHes  Forl>eis  had,  since  the  death  of  his  said  co-executor,  by  himself  and  his 
agents,  received  of  the  testator's  personal  estate  several  sums,  appearing  by  the  said 
first  schedule  to  amount  to  the  sum  of  £25,216  17s.  7d.,  and  had  also  paid  and  dis- 
bursed various  sums,  as  by  the  said  second  schedule  also  appeared  ;  and  the  said 
Sir  Charles  Forlaes  was  allowed,  in  the  said  second  schedule,  a  sum  of  £4000,  set 
apart  as  a  capital  sum,  bearing  compound  interest,  in  the  hands  of  the  said  Sir 
Charles  Forlies  and  his  agents,  for  the  purposes  of  securing  the  said  annuities  to 
the  said  Maiy  Thompson  and  Mary  Burchell  ;  and  that  the  same,  subject  to  such 
annuities,  was  subject  to  the  general  trusts  of  the  testator's  will :  and  that,  with 
the  Plaid  compound  interest  received,  the  snaiie  then  amounted  to  tlie  sum  of 
£5018  12s.  lOd  .  as  appeared  by  the  said  third  schedule  to  the  said  report;  and 
after  referring  to  papnents  made  in  respect  of  the  said  annuities,  as  appearing'  bv 
the  fourth  schedule  to  the  report,  and  stating  that  the  said  Sir  Cliarles  Forbes  had 
claimed  tolje  allowed  several  sums  paid  for  maintenance,  education  and  [62]  advance- 
ment of  the  testator's  children,  but  which  the  Master  had  not  thought  fit  to  allow. 
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as  not  falling  within  the  scope  of  the  inquiries  directed  by  the  decree,  tlie  said 
Master  certified  that  the  clear  residue  of  the  said  testator's  pei-sonal  estate  then 
consisted  of  the  sum  of  £36,000  three  per  cent.  Consols,  standing  in  the  name  of 
the  said  Patrick  Anderson,  deceased,  Lachlan  Macquarie,  deceased,  and  the  Re- 
spondent, Sir  Charles  Forbes  ;  and  of  the  sum  of  £30,683  Os.  5d.,  then  due  from  the 
said  Sir  Charles  Forbes,  subject  nevertheless  to  the  said  two  annuities. 

The  following  legacies,  £50  to  the  said  Patrick  Anderson,  £50  to  the  said  Sir 
Charles  Forbes,  £50  to  the  said  General  Macquarie,  £50  to  Alexander  Anderson, 
and  the  value  of  a  lieutenancy  to  Colin  Andereon,  viz.  £564  2s.,  are  allowed  as 
disbursements  to  the  said  Sir  Charles  Forbes  ;  and  the  legacy  duties  on  such  legacies, 
and  also  on  the  value  of  annuities  to  the  said  Margaret  Thompson,  Archibald 
Anderson,  Isal>el  Thompson,  and  I'^aMla  M'Dougall,  are  also  allowed  as  payments, 
by  the  said  Master,  on  the  second  schedule  to  his  said  report,  but  nothing  in  respect 
of  probate  duty,  and  no  other  payments  in  respect  of  the  legacy  duty  are  claimed 
or  allowed. 

Colin  Anderson  (the  son)  having  died  intestate  and  illegitimate,  his  Majesty's 
Attorney-general  was  brought  before  the  Court  by  supplemental  bill,  in  respect 
of  the  interest  of  the  said  Colin  Anderson  in  the  said  trust  funds.  Jane  Jarvis 
Anderson  (one  of  the  daughters)  having  also  died  intestate  and  without  issue, 
letters  of  administration  to  her  and  the  said  Colin  Anderson,  limited  to  the  pur- 
poses of  the  suit,  were  granted  to  John  Hopton  Forbes.  Ann  Nesbitt  Anderson, 
wife  of  the  Respondent,  George  Jackson,  afterwards  died,  leaving  several  children  ; 
and  a  bill  [63]  of  revivor  and  supplement  was  filed,  to  revive  the  suit,  and  to  make 
her  children  and  the  said  J.  H.  Forbes  defendants. 

On  the  7t.h  July  1829,  the  Respondent  George  Jackson,  and  Ann  Nesbitt  his  wife, 
the  Respondent  Thomas  Falkner  Middleton,  and  Caroline  Erskine  his  wife,  and  the 
said  Respondents,  George  Jackson  Jackson,  John  Anderson  Jackson,  and  Jane 
Jackson,  presented  their  petition  to  the  Master  of  the  Rolls,  in  all  the  said  causes, 
praying  payment  of  certain  advances  for  maintenance  of  the  said  Ann  Nesbitt 
Jackson  and  Caroline  Erskine  Middleton,  out  of  their  shares  of  the  said  trust 
funds,  and  for  inquiries  as  to  their  subsequent  maintenance,  and  also  the  mainten- 
ance of  the  children  of  the  said  Ann  Nesbitt  Jackson. 

The  said  causes  came  on  to  be  heard  before  the  Master  of  the  Rolls  for  further 
directions  on  the  I7th  of  July  1829;  and  the  said  petition  and  the  said  supple- 
mental suit  coming  on  to  be  heard  at  the  same  time,  his  Honor  ordered  that  it 
should  be  referred  to  the  Master  to  inquire  and  state  to  the  Court  what  sum  ought 
to  be  set  apart  to  answer  the  two  several  annuities  of  £50  and  750  rujiees,  in  his  said 
report  mentioned.  And  his  Honor  declared  that,  according  to  the  true  construction 
of  the  testator's  will,  the  said  Jane  Jarvis  Anderson,  Ann  Nesbitt  Anderson  and 
Caroline  Erskine  Anderson,  were  in  no  event  to  take  more  than  an  interest  for  their 
respective  lives  ;  but  tliat  Colin  Anderson,  one  of  the  residuary  legatees,  being  a  boy, 
was  tO'  take  an  absolute  vested  interest  on  attaining  his  age  of  twenty-one  years; 
and  that,  while  all  the  residuary  legatees  continued  under  age  and  unmarried,  the 
residue  of  tlie  testator's  estate  formed  an  aggregate  fund,  out  of  the  interest  whereof 
they  were  to  be  maintained  and  educated ;  and  that  [64]  the  surplus  interest  was  to 
be  invested,  and  added  tO'  the  principal,  for  the  benefit  of  the  persons  who  should 
be  eventually  entitled  thereto.  And  his  Honor  declared,  that  the  said  Colin  Ander- 
son, upon  attaining  his  age  of  twenty-one  years,  became  absolutely  entitled  to  one- 
fourth  part  of  the  agsrregate  fund,  and  all  subsequent  interest  and  ixccumulations 
thereof,  subject  to  a.  deduction  of  the  sum  paid  for  iiis  cornetcy,  with  interest  thereon 
from  the  time  of  the  testator's  death  ;  and  that  the  remainder  of  the  aggregate 
fund  continued  until  the  death  of  the  said  Jane  Jarvis  Anderson  to  be  one  aggregate 
fund,  out  of  the  interest  whereof  the  said  Jane  Jarvis  Anderson  and  the  two  otlier 
residuary  legatees  were  to  be  maintained  and  educated,  and  that  the  surplus  interest 
thereof  was  to  be  invested,  and  added  to  the  principal,  for  the  benefit  of  the  persons 
eventually  entitled  thereto;  and  upon  the  death  of  the  said  Jane  Jarvis  Anderson, 
under  twenty-one  and  unmarried,  Colin  Anderson  became  further  absolutely  en- 
titled to  one-third  part  of  the  third  share,  in  which  she  had  a  contingent  life  interest, 
in  the  said  remaining  aggregate  fund  ;  and  his  Honor  declared  that,  upon  the 
marriage  of  the  said  Ann  Nesbitt  Jackson,   she  became  entitled   for   her  life,   for 
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lier  sejjiirate  use,  to  the  interest  of  one  luoiety  of  the  said  then  rcuuunini;  a<j;f;roi;iitf 
fund  ;  and  on  tlie  nuirriage  of  Caroline  Erskine  Middlet^in  she  became  entitled  for 
her  life,  for  her  separate  use,  to  the  interest  of  the  then  reuia.iniuij:  ap^rejrate  fund  : 
and  that,  on  the  death  of  Ann  Nesbitt  Jackson,  the  share  of  the  residuary  estate, 
to  tlie  interest  whereof  she  l->ecanie  entitled  for  her  life,  became,  under  the  trusts  of 
the  said  will,  divisible,  in  ecjual  shares,  amcng  her  surviving  children  and  the  legal 
representivtive  of  her  deceased  [65]  children  ;  and  his  Honor  declared  that  the  share 
and  interest  which  vested  as  aforesaid  in  Colin  Anderson,  deceased,  with  the  accumula- 
tions thereof,  belonged  to  his  Majesty,  subject  to  the  payment  thereout  of  the  costs 
and  expences  incurred  by  the  said  John  Hopton  Forbes,  in  taking  out  letters  of 
administration  to  the  said  Colin  Anderson  the  younger,  and  Jane  Jarvis  Anderson, 
cul  litem ;  and  his  Honor  referred  it  back  to  the  Master  to'  make  the  necessary  in- 
quiries consequential  on  sucii  declarations. 

In  pursuance  of  the  lasf^nientioned  order,  tlie  Master  to  whom  the  said  causes 
stood  referred  made  a  separate  report,  bearing  date  the  1st  day  of  Deeember  1829, 
and  thereby  (amongst  other  things)  found  that  the  effect  of  the  said  decTee  was  to 
convert  the  one-fourth  sliare  of  the  said  testator's  residuary  estate,  which  vested 
in  the  said  late  Colin  Anderson,  on  his  attaining  21  in  October  1809,  to  a  third  share 
thereof,  on  the  death  of  the  said  Jane  Jai-vis  Anderson,  on  the  19th  day  of  April 
1812;  ajid  he  certified,  that  it  appeared  by  the  account  anne.ved  to  the  examination 
of  the  said  Sir  Charles  Forbes,  tlierein  referred  to,  and  which  accounts  were  adopted 
by  his  general  report,  dated  the  23d  October  1824,  and  absolutely  confirmed,  that 
the  aggregate  of  tlie  funds,  with  the  surplus  and  accumulated  interest,  which  con- 
stituted the  clear  residue  of  the  testator's  estate,  on  the  31st  day  of  December  1822, 
the  year  in  which  the  said  Colin  Anderson  died,  consisted  of  ,£36,000 
Bank  three  per  cent,  annuities,  and  of  the  sum  of  £23,974  14s.  Id.  cash, 
in  tlie  hands  of  the  said  Sir  Charles  Forbes,  subject,  however,  to  the  payment  of 
the  two  annuities  in  the  said  report  mentioned;  and  that  the  said  late  Colin  Ander- 
son was,  at  liis  death,  entitled  to  one-third  of  the  said  £36,000  Bank  aiinui-[66]-ties, 
and  one-third  of  the  said  sum  of  ,£23,974  14s.  Id.,  together  with  the  amount  of 
dividends  on  both  sums,  but  subject,  nevertheless,  to  the  deductions  therein  men- 
tioned ;  and  he  further  found  that  the  sum  then  due  tO'  his  Majesty,  as  representing 
the  said  Colin  Anderson  the  son,  for  his  share  of  the  said  testator's  estate,  was  the 
sum  of  £12,000  three  per  cent.  Consolidated  annuities,  being  one>-tliird  of  the  said 
sum  of  £36,000  like  annuities,  subject  as  therein  mentioned. 

By  an  order  of  the  Court  of  Chanceiy,  bearing  date  the  21st  day  of  May  1830, 
it  was  ordered  (among  other  things)  that  £12,000  Bank  three  per  cent,  annuities 
be  carried  over  in  trust  in  the  cause  of  Jacksun  v.  Forbes,  to  an  account  to  be  en- 
titled "  His  Majesty's  Account;"  and  that  the  costs  of  his  Majesty's  Attorney-general, 
of  the  said  suits,  were  to  be  paid  out  of  the  said  £12,000,  when  so  carried  over,  but 
that  was  to  be  without  prejudice  to  any  question  as  to^  whether  the  residuary  estate 
of  the  testator,  Colin  Anderson,  was  liable  to  legacy  duty. 

Subsequently  to  the  s.aid  decree,  Caroline  Erskine  Middleton  died,  lia.ving  had 
two  children,  both  of  whom  died  in  her  lifetime,  but  administration  to  them  was 
taken  out  by  their  father,  the  Respondent,  Thomas  Falkner  Middleton,  and  he  filed  a 
bill,  claiming  to  lie  entitled  to  the  sliare  of  his  said  wife,  in  the  said  testator's 
residuary  estate. 

The  Attorney-general,  in  October  1830,  presented  a  petition  in  these  causes, 
praying  that  it  might  be  declared,  that  his  Majesty  is  entitled  to  be  paid  the  amount 
of  the  probate  duty  and  of  the  legacy  duty  upon  the  whole  of  the  testator's  astate 
and  effects  which  were  brought  or  remitted  to  England,  or  administered  or  remaining 
to  be  administered  in  [67]  England  ;  and  tli.it  probate  of  the  will  and  codicil  of  the 
testator  ought  to  have  been  taken  out  from  the  Prerogative  Court  of  Canterbury 
upon  the  same  estate  and  effects,  and  praying  the  necessary  directions  for  the  raising 
and  paying  the  amount  due  to  his  Majesty,  in  respect  of  tlie  s^id  probate  duty  and 
legacy  duty.  The  Respondents,  at  the  same  time,  presented  a  cross  petition,  pray- 
ing that  the  Attorne_y-gener.ir&  petition  might  be  dismissed,  and  tliat  it  might  be 
declared  that  the  executors  were  not  required  by  la.w  to  have  obtained  probate  in 
this  country,  and  that  the  testator's  estate-  was  not  liable  to-  such  probate  duty  : 
and  that  the  residuary  estate  of  the  testator,  collected  and  alleged  to  liave  been  ap- 
propriated in  the  East  Indies,  was  not  liable  to  the  le2:acy  dutv. 
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The  two  petitions  came  before  the  Lord  Chancellor  in  1831,  when  his  Lordship 
ordered  a  cii.se  for  tlie  opinion  of  tlie  Court  of  Exchequer,  a,nd  tiiat  the  questions 
should  be, — First,  Whether  the  said  Sir  Cliarles  Forbes  and  his  co-executors  were  not 
bound  to  have  taken  out  probate  from  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury,  to  the  testator's  will  and  codicils,  before  they  could  legally  do  all,  or  any, 
and  which  of  the  acts  hereinbefore  stated.  Second,  Whether  the  said  Sir  Charies 
Forbes  and  his  co-executors  were  not,  and  whether  the  said  Sir  Charles  Forbts,  as  the 
survivor,  was  not,  bound  to  take  probate  from  the  Prerogative  Court  of  Canterbury, 
and  to  pay  a  probate  duty  upon  the  whole,  or  any,  and  what  part  of  the  testator's 
property  collected  in  India,  and  brought  or  transmitted  to  England.  Tiiird,  Whether 
the  duties  chargeable  upon  legacies,  annuities  and  shares  of  residue,  under  the  Acts 
of  Parliament  in  force  touching  such  duties  upon  testatoa-s'  estates  administered  in 
England,  were  and  are  [68]  chargeable  in  respect  of  all,  or  any,  and  which,  of  the 
legacies,  annuities  and  shares  of  the  residue  respectively  bequea.thed  by  the  testator's 
will  and  codicils. 

The  Attorney-general  and  the  Respondents'  counsel,  in  pursuance  of  tlie  said 
order,  agreed  upon  a  case,  in  which  were  submitted  the  said  several  questions;  and 
in  which  were  stated  all  facts  necessary  to  bring  the  matter  in  question  before  the 
Court  of  Exchequer,  and  the  facts  therein  stated  were  the  same  and  to  the  same  tenor 
as  the  same  are  hereinbefore  stated.  The  case  was  argued  in  Easter  term  1832,  and 
upon  the  argument  the  counsel  for  liis  Majesty  waived  the  subject  matter  involved 
in  the  two  first  questions;  and  in  respect  of  the  third  question,  the  Barons  of  the  said 
Court  certified  to  tlie  Lord  Chancellor  that  they  were  of  opinion,  that  the  duties 
chargeable  upon  legacies,  annuities  and  sliares  of  residue,  under  the  Acts  of  Parlia- 
ment in  force  touching  such  duties,  were  not  chargeable  in  respect  of  any  of  the 
legacies,  annuities  and  shares  of  residue,  bequeathed  hy  the  testator's  will  (see 
Jackson  v.  Forbes,  2  Crompt.  and  J.  382,  and  2  Tyrw.  354). 

Upon  a  petition  afterwards  presented  to  the  Lord  Chancellor  by  the  ivesjion dents, 
praying  (among  otlier  tilings)  for  a,  confirmation  of  the  said  certificate,  his  Lordship, 
by  an  order  bearing  date  the  18th  day  of  July  1832,  ordered  that  the  petition  of  his 
Majesty's  Attorne}'--general  be  dismissed,  and  declared  that  the  legacies,  annuities 
and  residuary  personal  estate  of  the  testator  were  not  liable  to  duty  chargeable  upon 
legacies,  annuities  and  shares  of  residue,  under  the  Acts  of  Parliament  then  in  force 
touching  testators'  estates  got  in  and  distributed  under  probates  of  wills  granted  by 
the  Ecclesiastical  Courts  of  this  country. 

From  that  order  his  Majesty's  Attorney-general  [69]  appealed  to  this  House, 
abandoning  here,  as  he  did  in  the  Courts  below,  tlie  claim  in  respect  of  the  probate 
duty. 

The  Solicitor-general  (Sir  C.  C.  Pepys),  and  Mr.  Wray,  for  the  Crown  : — The  pro- 
position for  which  the  Crown  contends  is,  that  wherever  a  British  subject  dies,  the 
legacy  duty  attaches  on  legacies  and  shares  of  his  personal  estate  administered  in  this 
country;  we  confine  the  rule  to  British  subjects,  because  it  has  been  lately  decided 
tliat  it  does  not  apply  to  the  subjects  of  other  states,  In  re  Bruce  (2  Crompt.  and  J. 
436-451  ;  S.  C.  2  Tyrwhitt,  475).  The  question  here  is,  whether  the  residue  of  this 
testator's  estate  was  brought  to  this  country  to  be  administered,  or,  being  administered 
in  India,  was  remitted  here  for  payment  only?  If  it  was  brought  here  to  be  adminis- 
tered, there  cannot  be  a  doubt  that  it  was  liable  tO'  the  legacj'  duty.  Sir  Charles 
Forbes  remained  in  India,  after  the  departure  of  his  co-executor,  to  realise  the  fund, 
and  he  then  sent  it  home  for  the  ]5urpose  of  being  administered  here  in  the  ordinary 
course.  His  answer  to  the  bill  in  Chancery,  the  decree  pronounced  in  the  cause,  and 
tlie  Master's  report  in  pursuance  of  that  decree,  cannot  be  in  any  way  distinguished 
from  the  ordinary  proceedings  in  an  administration  suit.  No  payment  or  appro- 
priation of  the  legacies  had  been  made  before  the  institution  of  the  suit.  Some  of  the 
money  had  been  invested  in  the  funds,  in  the  names  of  tlie  executors,  some  had  re- 
mained in  the  hands  of  the  acting  executor,  and  he  whs  called  upon  by  the  bill  to 
administer  in  due  course  the  as.sets  of  the  testator. 

By  the  true  construction  of  the  36  Geo.  3,  c.  52,  this  fund  conies  within  its 
operation.  By  the  second  [70]  section,  every  legacy  specific  or  pecuniary  above 
£20,  and  the  clear  residue  and  every  part  thereof,  is  made  subject  to  the  duty  imposed 
by  that  Act.     The  language  of  the  fiftli,  sixtli  and  seventh  sections  is  equally  general, 
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and  applio.'ible  to  every  executor  takinp;  on  himself  the  burthen  of  the  execution  of  :i 
will  or  iiduiinistnvtion  of  an  estate  in  this  country.  Tiie  fifth  provides  the  form  of 
receipts,  which  it  shall  be  lairftil  fur  any  of  liis  Majesty'.i  suhjerts  to  fill  up.  The 
sixtli  retjuires  tlie  duty  to  be  paid  by  the  executor  or  administrator  takiuji  the  burtiien 
of  the  execution  of  the  will.  The  seventh  defines  what  shall  be  considered  a  lefjacy 
within  tlie  meaning;  of  the  Act,  which  is  in  very  general  terms,  limited  neither  to  the 
place  of  tlie  party's  deatli,  nor  to  the  place  where  the  estate  is  found,  but  ajiplyinfj  to 
any  person  dyinp;  after  the  passing  of  that  Act. — [The  Lord  Chancellor:  Suppose  a 
Frenchman  came  from  Normandy  to  Hampshire,  with  a  sum  of  money  be<]ueathed 
b}-  a  testator  in  France  to  a  legatee  in  Hampshire,  and  said,  "  Here  is  your  legacy  of 
£1000,  give  me  a  receipt";  would  his  Majesty's  Attorney-general  have  a  right  to 
interfere?] — A  foreigner  is  not  within  the  Act.  The  fifth  section  has  the  words.  "  any 
of  his  Majesty's  subjects."  There  is  no  clause  in  the  Act  applying  to  foreigners,  and 
the  construction  put  upon  it  is,  that  they  are  not  included.  The  principal  sections 
bearing  on  this  case,  are  the  '27th,  28th,  32d  and  -VM,  besides  those  which  have  been 
already  referred  to. — [The  Lord  Chancellor :  According  to  your  argument,  if  a 
foreigner  resides  in  tiiis  countiy  his  estate  is  liable  to  the  duty?] — Yes.  That  is 
decided  In  re  Swing  (1  Crompt.  and  J.  151  ;  S.  C.  1  Tynv.  91),  but  that  question  does 
not  occur  here.  The  Respondents  cannot  find  any  one  [71]  expression  in  this  Act 
exempting  them  from  payment  of  this  duty.  It  does  not  signify  in  what  part  of  the 
world  the  property  lies  ;  if  it  be  administered  here,  tiie  duty  attaches. — [The  Lord 
Chancellor  :  By  your  argument,  it  depends  on  the  executor  whether  the  duty  attaches 
or  not;  if  he  choose  to  remain  abroad,  and  send  the  money  to  the  legatee  here,  the 
legacy  is  free  from  duty  :  but  if  he  come  here  to  pay  it,  then  you  say  it  is  not  free, 
because  if  the  executor  come  and  remain  here,  he  is  witiiin  the  jurisdiction  of  this 
House  or  of  Chanceiy.] 

There  are  some  lately  decided  cases  in  which  this  question  arose.  Tlje  Attnniey- 
fjeneral  v.  Cockerell  (1  Price,  161),  is  a  case  in  all  its  circumstances  like  the  present, 
except  that  the  surviving  executor  took  out  probate  in  this  country  after  the  death 
of  tlie  co-executor,  who  took  out  probate  in  Bengal  and  brought  the  fund  home  with 
him.  The  testator  there  was  a  British  subject  resident  in  the  East  Indies,  realizing 
his  propei'ty  there,  making  his  will  there,  and  dying  there.  The  executors  were  in 
India,  at  the  time  of  his  death,  aaid  the  will  was  proved  there;  yet  it  was  held  tliat 
tlie  legacies  bequeathed  by  that  will  to  persons  in  England,  and  paid  tO'  such  persons 
here,  were  liable  to  tliis  duty,  if  anytliing  remained  to  be  done  in  tiie  way  of  adminis- 
tration here.  That  case,  of  the  authority  of  which  not  a  doubt  has  been  entertained 
from  the  year  18H  to  this  time,  must  be  held  overruled  if  the  decision  of  the  Courts 
of  Exchequer  and  Chancery  in  the  present  case  be  correct.  Another  of  the  cases 
■which  come  nearest  to  the  circumstances  of  the  present,  is  that  of  the  Attorney-general. 
v.  Beatson  (7  Price,  560).  The  testator  there  was  also  a  native  of  Scotland,  had  been 
domiciled  in  Madras,  where  he  made  his  will,  and  [72]  died  at  sea  in  a  voyage  to 
London,  leaving  his  will  at  Madras,  where  administration  was  granted  with  the  will 
annexed.  His  assets  were  got  in  there,  and  his  debts  paid  and  legacies  to-  such 
legatees  as  resided  there,  and  the  balance  was  remitted  to  tlie  attornies  here  of  a 
residuary  legatee  in  Scotland,  who  took  out  letters  of  administration  with  the  will 
annexed  in  England.  The  legacy  duty  was  held  to  attach  upon  the  property  remitted 
from  India,  although  it  was  only  in  transitu  to  Scotland.  The  next  case  in  point, 
is  that  of  Logan  v.  Fairlie  (2  Sim.  and  Stu.  284).  The  testator  there  resided  in 
India,  had  all  his  property  there,  and  died  there,  leaving  a  will,  by  which  he  bequeathed 
his  residuary  estate  to  legatees  in  Scotland.  The  executor  also^  resided  in  India, 
proved  the  will  there,  and  remitted  the  residue  to  his  agent  in  England,  with 
directions  to  pay  it  to  the  legatees.  In  a,  suit  instituted  in  Chancery  in  England  in 
respect  of  the  residue,  it  was  held  that  it  was  liable  to  the  legacy  duty.  That  case 
also,  and  all  the  cases  decided  on  tliis  subject  since  1814,  must  be  founded  in  error 
if  the  decision  of  tlie  Courts  below  in  the  present  case  be  affirmed.  The  true 
criterion  is  this:  if  the  property  is  in  a  state  in  which  you  cannot  hand  it  ovei  to  the 
legatee,  then  it  is  not  yet  administered ;  if  the  legacy  remains  to  be  severed  from  the 
general  estate,  as  in  the  case  of  Logan  v.  Fairlie,  or  if  any  question  as  to  tlie  riglits 
of  the  legatees  in  the  estate  or  i-esidue  thereof  remains  to  be  decided  and  declared, 
as  in  the  present  case  :  in  all  these  cases  the  legacies  become  liable  to  tiie  ijayment  of 
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tlie  duty  to  tlie  Crown.  Another  case  apjilicable  to  the  question  before  your  Lord- 
ships, is  that  In  re  Euiny  (1  Crompt.  and  J.  151).  which  was  the  last  argued  by  one 
of  your  [73]  Lordships  when  at  the  bar.  A  testator  domiciled  in  England  died  here, 
possessed  of  property  in  American.  Austrian,  French  and  Russian  stock  ;  his  debts 
were  paid  by  his  executor  out  of  his  personal  pro]ierty  in  this  country,  and  the  stock 
was  trajisferred  into  the  naiiie  of  the  executor,  who  remitted  the  dividends  to  the 
legatees.  It  was  held  that,  although  the  funds  were  transferable  tO'  parties  abroad, 
and  the  dividends  on  them  jjaj'able  in  tlie  foreign  countries,  yet  the  legacies  were 
liable  to  tlie  duty.  Tliere  is  another  case,  the  last  decided  on  this  subject,  which  is 
conceived  by  tlie  Respondents  to  be  an  autliority  for  them.  It  is  the  case  in  re  Bruce 
(2  Crompt.  and  J.  436-451  ;  S.  C.  2  Tyrw,  475).  The  testator  was  an  American  and 
died  in  America,  having  bequeathed  his  property  in  this  counti-y  to  English  legatees, 
and  appointed  an  English  executor  resident  in  England.  It  was  held  that  the 
property  in  this  country  was  not  liable  to  the  legacy  duty,  on  the  ground  that  he  was 
not  a  British  subject,  and  his  property  was  not  liable  any  more  than  himself  to  be 
bound  by  tJie  statutes  of  tliis  realm  ;  and  these  circumstances  distinguish  that  case 
from  the  cases  already  cited. 

When  the  case  now  before  your  Lordships  came  before  the  Court  of  Exchequer, 
there  was  an  uniform  rule,  that  property  like  this  was  not  exempt  from  the  legacy 
duty.  During  the  argument  there.  Lord  Lyndhurst  and  Mr.  Baron  Bayley  put  to  the 
counsel  several  supposed  cases  (see  Jarkson  v.  Fnrhes,  2  Crompt.  and  J.  401  ;  S.  C.  2 
Tyrw.  364-372),  which  certainly  could  not  be  controverted,  if  such  cases  arose.  They 
seemed  to  think  that  tiie  institution  of  the  suit  in  Chancery  made  no  difference  in 
the  case.  If  this  estate  had  [74]  been,  as  they  supposed,  administered  in  India,  the 
proceedings  in  Chancery  here  were  erroneous  from  the  commencement. — [The  Lord 
Chancellor  :  How  would  this  claim  stand  before  the  institution  of  the  Recorder's 
Ecclesiastical  Court  in  India?] — The  question  is  not  in  the  least  affected  by  the 
establishment  of  tliat  Court ;  that  is  a  Court  for  probate  only.  The  property,  after 
being  collected  by  the  executors  there,  was  remitted  to  this  country  for  the  purpose 
of  being  administered  here,  and  a  suit  was  accordingly  instituted  for  that  purpose. 
If  an  executor  in  India,  assents  to  the  legacy  there,  and  then  remits  it  to  his  agent 
here,  or  to  the  legatee  himself,  the  duty  does  not  attach  on  that  legacy,  because  it  is 
appropriated  ;  liut  if  sent  here  for  the  purpose  of  ascertainintr  the  right  of  the  legatee, 
it  is  subject  to  the  duty.  It  is  clear  that  there  was  an  administration  of  this  estate 
in  this  country  from  1811  tO'  1818.  The  property  was  brougiit  to  this  country, 
the  children  were  brought  and  domiciled  in  this  country,  and  the  legacies  were 
payable  in  this  country. 

The  Lord  Chancellor ;  It  is  very  much  to  be  regretted  that  the  Judges  give  no 
reasons  in  their  certificate  for  the  conclusion  to  which  they  come  on  a.  case  sent  for 
their  opinion.  The  reason  assiigned  for  not  giving  such  reasons  is,  that  the 
learned  Judges  may  have  afterwards  to  give  their  reasons  in  tliis  House ;  but  so  may 
they  in  every  decision  given  in  tJie  Courts  of  King's  Bench,  Common  Pleas  and 
Exchequer. 

Sir  Cliarles  Wetherell.  and  Mr.  Garratt.  for  the  Respondents :  Tliis  case  had 
been  elaborately  ai'gued  in  the  Court  of  Exchequer,  and  tlie  certificate  of  the  [75] 
opinion  of  the  Judges  of  that  Court  was  signed  by  Lord  Lyndhurst,  C.  B.,  Barons 
Bayley,  Vaughan  and  Boll.and,  (all  the  Barons  who  heard  the  argument),  and  it 
was  adopted  by  the  Lord  Chancellor.  It  would  be  professionally  more  satisfactory  if 
the  certificate  contained  the  reasons  of  the  judgment  of  the  Court,  but  its  authority 
is  not  less  cogent  notwithstanding  the  absence  of  them.  If  this  decision  should 
appear  to  be  irreconcileable  witli  former  cases  in  similar  circumstances,  be  it  re- 
membered tliat  it  is  the  judgment  of  the  Court  of  Exchequer  overruling  its  own 
decisions,  or  rather  reviewing  them  and  settling  the  law  on  the  subject.  But  your 
Lordships  wiU  find,  on  examining  the  former  decisions,  that  you  do  not  overrule  them 
by  adopting  this  certificate  and  affirming  tlie  decree  of  the  Court  of  Chancery. 
First,  however,  it  is  proper  to  draw  your  Lordships'  attention  to  the  statute  on 
which  this  question  arises. 

The  collection  of  the  legacy  duties  was  loose  and  irregular  prior  to  the  passing  of 
the  36th  Geo.  3,  c.  52.  Would  the  framers  of  that  Act,  which  was  intended  to  pro- 
vide for  every  case  of  legacy  duty,  have  oimitted  a  clause  expressly  applying  to  a 
testator's  estate  in  India,  if  such  an  estate  were  intended  to^  be  subject  to  this  duty? 
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The  express  provisious  of  that  Act  show  tliat  tlie  l^egislature  liad  no  such  intention. 
By  the  fourtli  section,  the  Conuiiissioners  of  Stiuups  are  to  appoint  pereons  in  "  tlie 
several  counties  of  Great  liritain  "  to  collect  this  duty.  Can  tliose  Commissioners 
appoint,  under  that  section,  persons  in  Bombay  and  Madras  to  collect  the  duties  in 
those  places?  By  tlie  fiftli  section,  the  Commissioners  are  required  to  have  a  supply 
of  printed  receipts,  accordinj;;  to  the  form  in  the  schedule  annexed  to  the  Act.  These 
receipts  are  printed  in  the  neifjfhbourliood  of  Lin-[76]-culnVinn,  and  a  quantity  of 
tliem  is  kept  at  the  Lepa^'y-duty  Office  in  Somerset^house,  and  in  the  offices  of  the 
collectors.  Is  a  Bombay  executor  to  come  or  send  here  for  these  receipts?  By  the 
sixth  section,  the  executors  aro  required  to  pay  tlie  duties  for  which  those  printed 
receipts  must  be  taken,  stamped  according  to  the  Act.  Can  this  stamp  be  affixed  to 
receipts  in  India?  The  answers  to  these  questions  are  obvious.  What  ha,s  been 
said  of  the,se  sections  is  applicable  to  tlie  2.3d,  27th  and  28th  sections,  which  more 
strongly  define  the  locality  of  the  property  to  which  the  Act  is  applicable.  There  are 
Acts  (see  42  Geo.  :?,  c.  99  :  44  Geo.  3,  c.  9S  ;  48  Geo.  3,  c.  140,  and  55  Geo.  3,  c.  184) 
requiring  copies  of  wills  in  Wales  to.  be  sent  uji  by  the  registrars  of  the  local  Ecclesi- 
astical Courts,  for  the  purpose  of  better  collecting  the  duties  ;  but  there  is  not  a  word 
in  any  Act,  nor  in  the  charter  constituting  the  Probate  Courts  of  Bombay  and  Madras, 
recpiiring  copies  of  wills  or  probates  to  be  transmitted  thence  tO'  this  country.  By 
that  charter,  "  His  Majesty  granted  and  appointed  that  the  Cburt  of  Recorder  at 
Bombay  should  be  a  Court  of  Ecclesiastical  .Turisdiction  within  Bombay  and  the 
limits  thereof,  and  upon  British  subjects  there  residing,  with  the  same  powers, 
authorities  and  privileges,  and  subject  to  the  same  restrictions,  as  are  thereinbefore 
given  unto  the  Court  of  Recorder  at  Madras  ;  and  that  the  Court  of  Recorder  of 
Madras  should  be  a  Court  of  Ecclesiastical  Jurisdiction,  and  should  have  full  power 
to  administer  within  Madras  and  the  limits  thereof,  and  towa.rds  British  subjects 
there  residing,  the  Ecclesiastical  Law,  as  the  same  was  then  exercised  in  the  diocese 
of  London,  so  far  as  tlie  circumstances  and  occasions  of  Madras  and  the  [77]  people 
would  admit  or  require;  and  for  that  purpose  was  given  to  the  said  Court  full 
power  and  authority  to  grant  probates,  under  the  seal  of  the  said  Court  of  the 
Recorder  of  Madres,  of  the  last  will  and  testament  of  all  or  any  of  the  said  British 
subjects  dying  and  leaving  personal  effects  within  the  said  territories  respectively, 
and  to  demand,  require,  take,  hear,  examine  and  aUow,  and  if  occasion  required, 
to  disallow  and  reject  the  account  of  them,  in  such  manner  and  form  as  were  then 
used  or  might  be  used  in  the  said  diocese  of  London,  and  to  do  all  things  needful 
and  necessary  in  that  belialf." 

The  Lord  Chancellor  :  Suppose  a  testator  dying  in  India  and  his  executor  residing 
there,  the  legatee  obtains  probate  for  the  purposes  of  a  suit  in  this  country,  and 
takes  it  with  him  to  India;  can  that  probate  operate  on  the  estate  in  India?  AVe 
know  probates  obtained  here  are  sent  to  France  and  other  states,  and  eft'ect  is  given 
to  them. 

Mr.  Wray:  A  pixib.i.te  taken  out  here  would  not  operate  on  an  estate  in  India, 
where  there  is  an  Indian  administration. 

The  Counsel  for  the  Respondents:  With  respect  to  the  cases  cited,  this  case  is 
distinguishable  from  all  of  them.  And  the  first  distinction  is  between  an  estate 
administered  wholly  or  partially  here,  and  one  administered  wholly  in  India.  By 
the  proceedings  on  behalf  of  the  Crown,  it  is  in  effect  admitted  that  this  estate  was 
administered  in  India..  Why  otherwise  is  tlie  claim  for  the  probate  duty  abandoned? 
The  reason  alleged  is,  that  the  projierty,  being  within  the  limits  of  the  Probate  Court 
in  [78]  India,  cannot  be  subject  to  probate  here:  but  if  tlie  property  was  local  for 
one  purpose,  it  is  so  for  another,  and  is  no  more  liable  to  legacy  duty  than  to  pro- 
bate duty.  In  the  case  of  the  Attorney-general  v.  Cockerell  the  will  was  proved  in 
the  Ecclesiastical  Court  in  England,  and  th.at  fact  alone,  independent  of  other  cir- 
cumstances, distinguished  that  from  the  present  case;  although,  with  great  respect 
for  the  learned  Judges  who.  decided  that,  it  is  not  easy  to  understand  how  the  obtain- 
ing of  probate  here,  the  property  being  in  India,  can  confer  an  English  locality  on 
that  property.  If  one  executor  here  is  obliged  to  file  a  bill  in  Chancery  for  the 
purpose  of  obtaining  the  property  from  tlie  representatives  of  the  other,  who  proved 
the  will  in  India,  we  cannot  understand  ho'W  such  an  act  can  change  the  locality  of 
the  property  and  constitute  an  administration  in  England.  But  whether  tlie  judg- 
ment in  that  case  be  right  or  not  upon  the  ground  stated,  there  is  nothing  of  tlie 
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sort  in  this  case.  The  same  distinction  is  found  between  the  present  case  and  that 
of  the  Atturiiey-general  v.  Beatson,  to  which  the  same  observations  are  applicable. 
The  Master  of  the  Rolls  followed  the  decisions  in  those  two  cases  in  his  judgment 
in  Logan  v.  Fairlie.  But  in  that  judgment  his  Honor  says  (2  Sim.  and  Stu.  p.  291), 
"  Where  a  testator  dies  in  India,  leaving  personal  estate  there  only,  and  his  executors 
reside  and  prove  the  wiU  there,  no  duty  is  payable  on  the  legacy  remitted  to  a 
legatee  in  tliis  country."  These  words  describe  accurately  the  position  of  the  estate 
in  the  present  case. — [The  Lord  Chancellor:  Mr.  Solicitor-general,  you  agree  that 
if  the  legacy  be  paid  in  India,  it  is  not  chargeable  with  the  duty.  Now,  if  the 
executor  in  India  give  [79]  the  legatee  in  India  his  draft  for  the  amount  of  tlie 
legacy  on  his  (the  executor's)  agent  in  London,  and  the  legatee  coming  to  London, 
goes  to  a  bank  here  to  get  the  draft  discounted,  would  the  legacy  duty  attach  in  that 
case? — The  Solicitor-general:  The  affirmative  answer  to  that  is  the  judgment  in 
the  case  of  Logan  v.  Fairlie. — The  Lord  Chancellor  :  So,  if  the  executor  pay  by  draft, 
it  is  under  one  law  ;  if  by  money,  it  is  under  another  law. — The  Solicitor-general : 
Always  regarding  the  payment  of  it  in  England  ;  there  is  no  doubt,  that  if  to  ad- 
minister the  estate  you  must  resort  to  the  Ecclesiastical  Court  here,  that  makes  it 
English  property  ;  or  if  the  property  must  be  brought  here  to  be  administered  under 
a  decree  of  the  Court  of  Chancery,  and  it  is  ]ia,id  into  the  name  of  the  Accountant- 
general  in  the  meantime,  that  makes  it  English  property  as  much  as  if  it  had  been 
vested  in  the  English  funds.] — In  all  the  cases  in  which  it  was  decided  that  the 
legacy  duty  attached,  there  were  probates  or  some  administration  in  this  country. 
But  it  is  alleged  tliat  in  this  case  also  probate  ought  to  have  been  obtained  in  the 
Ecclesiastical  Court  in  England.  There  was  no  reason  for  obtaining  probate  here, 
and  probate  cannot  be  granted  except  where  the  property  lies  within  the  diocese. 
Daniel  v.  Luker  (3  Dyer,  305),  Yuckney  v.  Foyster,  cited  in  the  case  of  Scartli  v. 
The  Bis/iop  of  London  (1  Hagg.  631).  AU  these  cases  show  that  the  Court  of  Chancery 
lias  jurisdiction  to  entertain  a  suit  in  respect  of  a  testator's  estate  without  probate  or 
letters  of  administration.  Can  it  make  any  difference  in  this  case  whether  the 
legacy  is  paid  by  the  executor  directly,  or  through  the  medium  [80]  of  the  Court 
of  Chancery?  Can  the  Court,  by  taking  possession  of  the  property,  alter  the  situa- 
tion of  die  parties,  and  subject  the  property  to  the  legac_v  duty?  This  is  not  a 
suit  seeking  for  tJie  aduiinistration  of  the  estate  of  the  testator. 

The  Solicitor-general  replied  :  The  right  of  the  Crown  to  the  legacy  duty  cannot 
be  affected  by  the  parties  not  applying  for  jirobate  in  England.  No  English  pro- 
bate was  taken  out  in  the  case  of  Logan  v.  Fairlie,  i\ud  yet  it  was  there  held  that  the 
estate  was  chargeable  with  the  legacy  duty. 

The  Lord  Chancellor  :  The  question,  my  Lords,  is  whether  the  Crown  is  entitled 
to  the  legacy  duty  on  the  legacies  and  shares  of  residue  bequeathed  by  the  testator 
in  the  cause.  On  that  question  coming  before  me  incidentally  in  the  Court  of  Chan- 
cery, I  thought  it  proper,  with  the  consent  of  the  parties,  to  send  it  to  a  Court  of 
Law.  As  it  was  a  question  of  construction  of  an  Act  of  Parliament,  and  having  not  a 
particle  of  equity  in  it,  I  thought  it  was  not  fit  for  the  Court  of  Equity  to  decide  it. 
If  it  was  proper  that  it  should  be  sent  to  a  Court,  of  Law,  then  the  Court  of  Ex- 
chequer, which  is  concerned  with  his  Majesty's  revenue,  was  tlie  proper  Court  for 
the  construction  of  a  Revenue  Act.  The  case  was  sent  therefore  to  the  Court  of 
Exchequer,  and  that  Court  decided  against  the  Crown,  came  to  the  opinion  which 
it  certified  to  the  Court  of  Chancery,  without  stating  the  reasons  on  which  the  decision 
was  founded.  Such  is  the  custom  :  a  custom,  the  grounds  of  which  I  do  not  see,  the 
continuance  of  which  I  do  not  understand,  which  has  long  been  the  subject  of  dis- 
approbation and  has  given  much  discontent,  [81]  and  which.  I  hope,  will  soon  cease. 
But  that  certificate  stated,  that  the  duty  did  not  attach  on  this  jiroperty.  The 
decision,  it  is  said,  is  not  reconcileable  with  the  decisions  of  the  same  Court  in  the 
cases  of  the  Attorney-general  v.  Vockerell,  and  the  Attorney-general  v.  Beatson:  but 
I  find  it  as  difficult  to  reconcile  these  previous  decisions  with  the  Act  of  Parliament, 
as  to  reconcile  this  with  them.  On  that  account  I  recommend  to  your  Lordships  not 
to  decide  this  until  your  Lordships  will  have  time  to  look  into  those  previous  cases. 
Thev  were  cited  in  the  argument  in  the  Court  of  Exchequer,  and  the  discrepancies 
were  then  pointed  ont  to  that  Court.  It  was  not  therefore  from  overlookino;-  these 
casee,  but  on  full  consideration  of  them,  that  the  decision  contained  in  this  certificate 
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is  founded.  Wlien  the  case  came  before  me  again,  on  the  certificate  of  that  Court,  I 
do  not  recollect  if  tile  case  was  argued  before  me,  I  rather  think  I  agreed  with  the 
Judges  of  the  Court  of  Exchequer,  without  argument,  my  impression  was  that  it 
would  require  great  consideration  from  me,  sitting  in  the  Court  of  Chancery  on 
a  case  concerning  tlie  revenue,  coming  from  the  Court  of  Exchequer,  which  is  the 
proper  Court  for  questions  concerning  tlie  King's  revenue,  before  I  could  determine 
to  follow  a.  course  different  from  that  Court.  This  decision  of  mine  is  now  brought 
under  your  Lordships'  review.  I  have  no  bias  in  my  mind,  nor  partiality  to  tlie 
decision,  nor  any  motive  to  induce  me  to  adhere  to  it,  if  I  thought  it  wa.s  not  well 
founded.  I  would  urge  your  Lordships  to  give  tlie  case  your  careful  consideration 
before  you  say  that  a  decision  on  a  question  of  revenue,  coming  from  a  Court  of 
Revenue,  is  wrong. 

Lord  Plunkett  concurred  in  the  postponement  of  [82]  the  case  for  further  con- 
sideration. Tlie  principle,  on  which  the  claim  of  the  Crown  to  tlie  duty  was  put, 
was  in  substance,  this: — That  whenever  the  pro])erty  of  a  British  subject  dying  in 
a  foreign  country  is  brought  to  England  for  distribution  amongst  the  legatees,  it 
becomes  chargeable  with  tlie  legacy  duty.  It  would  require  much  consideration  of 
the  circumstances  of  the  cases  cited  to  determine  whether  they  did  or  did  not 
support  that  principle. 

The  Lord  ChanceUor  :  1  said,  when  this  case  was  argued,  that  it  would  require 
your  Lordships  to  have  a  strung  opinion  on  it,  before  you  could  come  to-  a  decision 
contrary  to  tlie  deliberate  judgment  of  the  higliest  Court  of  Revenue  in  the  kingdom, 
upon  a  question  of  revenue.  That  I  was  perfectly  satisfied  with  that  judgment,  and 
that  the  case  was  free  from  doubt,  I  will  not  take  on  myself  to  say,  ignorant  as  I 
was  of  the  reasons  upon  which  it  was  founded,  and  seeing  that  it  appeared  to  differ 
in  some  respect  from  the  decisions  of  the  sa,me  Court  in  one  or  two  former  cases. 
I  have  since  considered  those  cases,  and  the  Lord  Chancellor  of  Ireland,  whose 
valuable  assistance  I  had  here  when  the  case  was  argued,  has  since  sent  me  his 
opinion  in  writing,  which  coincides  with  my  own,  that  the  cases  of  the  Attorney- 
general  V.  Cockerelf,  and  the  Attorney-general  v.  Beatson,  are  distinguishable  from 
the  present :  and  that,  as  in  neither  of  those  cases  do  the  facts  completely  agree 
with  those  of  the  present  case,  there  is  not  in  reality  any  conflict  among  the  decisions. 
In  the  Attorney-general  v.  Cockerell,  the  will  was  proved  in  the  Prerogative  Court 
of  Canterbury  by  the  defendant,  who  assumed  the  cliaracter  and  duty  of  the  exe- 
cutor of  the  will  of  Robertson,  the  [83]  testator  in  that  case,  and  subsequentlv  got 
in  part  of  the  testator's  estate.  In  the  Attorney-general  v.  Beatson  also,  the  will  was 
proved  by  the  defendant  in  England.  In  re  Ewin  likewise,  the  will  was  proved  in 
England,  and  the  only  point  decided  in  it  was  that  assets  in  a  foreign  country,  of 
a  testator  domiciled  and  dj-ing  here,  were  liable  tO'  the  legacy  duty.  In  the  case  of 
Logan  v.  Fairhe  the  residuary  estate  of  the  testator  was  found  in  England  in  the 
course  of  administration  ;  and  before  any  specific  appropriation  of  it  was  made, 
it  was  held  that  it  was  liable  to  the  legacy  duty.  My  noble  and  learned  Friend  has 
in  his  judgment,  communicated  to  me,  taken  these  distinguishing  circumstances  of 
all  these  cases  intO'  his  consideration.  In  aflSnning  the  judgment  of  the  Courts  below 
in  the  present  case,  your  Lordships  do  not  overrule  any  of  the  former  ca,ses ;  they 
stand  on  different  grounds,  each  resting  on  its  peculiar  circumstances  :  1  therefore 
move  your  Lordships  to  affirm  this  judgment. 

The  judgment  was  accordingly  affirmed. 


[84]  APPEAL 

From  the  Equity  Exchequer. 

HIS   MA.IESTY'S   ATTORNEY-GENERAL,— ^?7;)e//a«7:.    'WILLIAM  HOPE, 
JAMES  WOOD  and  JAMES  BmERLY.— Respondents. 

[Mews'  Dig.  x-ii.  203.     S.C.  8  Bli.    N.S.  44  ;  1  C.  M.  and  R.  530  ;  4  Tyr.  878.     Followed 
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in  A.-G.  V.  Pratt  1874,  L.B.  9  Ex.  143 ;  and  see  Stern  v  Reg.  (1896),  1  l^.B.  216  ; 
A.-G.  V.  Sudeley  {Lord),  ib.  361.] 

Wliere  a  testator  dies  in  this  country  possessed  of  personal  property  here  and  also 
in  foreign  funds,  and  the  executor  takes  out  probate  iiere  and  pays  probate 
duty  on  the  amount  of  the  property  in  this  country,  lie  is  not  cliarg-eable  with 
the  probate  duty  in  respect  of  the  property  in  the  foreign  funds,  idtliough  he 
afterwards  obtain  such  property  and  administer  it. 

John  Marshall,  late  of  Ardwick,  near  Manchester,  in  the  county  palatine  of 
Lancaster,  was  for  many  years  previous  to,  and  at  the  time  of  his  death,  resident  and 
domiciled  in  England,  at  Ardwick  aforesaid,  and  had  no  other  place  of  residence  or 
domicile.  John  Marshall  was  a  merchant  trading  with  North  America,  and  at  the 
time  of  his  death  was  possessed  of  personal  estate  and  effects,  amounting  together  to 
£300,000  and  upwards,  part  of  which  personal  estate  and  effects  was,  at  the  time  of 
his  death,  situate  in  this  country,  or  on  the  liigh  seas,  and  the  residue  thereof  was,  at 
the  time  of  his  death,  situate  in  North  America,  and  consisted  pai-tly  of  goods  and 
effects  belonging  to  him,  and  which  had  been  sent  by  him  tO'  North  America  for  sale, 
and  were  then  remaining  in  the  hands  of  his  agents  and  unsold  at  New  York  and  else- 
where in  North  America;  and  partly  of  book  [85]  debts  and  other  simple  contract 
debts  due  and  owing  to  him  from  divers  persons  at  the  time  of  his  death,  domiciled 
and  resident  in  North  America  ;  and  partly  of  monies  in  the  public  funds  or  stocks  of 
the  United  States  of  Nortli  America,  and  in  the  funds  or  stock  of  the  State  of  New 
York,  in  North  America,  standing  partly  in  the  name  of  the  said  John  Marshall  and 
partly  in  the  name  of  liis  agent  there. 

The  said  John  Marshall  duly  made  and  published  his  last  will  in  writing,  with  a 
codicil  thereto,  bearing  date  respectively  tJie  22d  day  of  August  1823,  and  the  15th 
day  of  May  1824,  and  he  appointed  the  Respondents  executors.  He  died  on  the  19th 
day  of  July  1824,  and  the  executors  on  the  28tJi  day  of  September  1824,  obtained 
probate  of  the  will  and  codicil  in  the  proper  Ecclesiastical  Court  in  this  country, 
for  the  purpose  of  administering  the  whole  of  the  testator's  personal  estate,  or  so  much 
thereof  as  required  probate  for  the  purpose  of  being  administered  by  them,  and  they 
paid  for  duty  on  such  probate  the  sum  of  £675.  The  duty  so  paid  was  in  respect 
only  of  such  part  of  the  testator's  personal  estate  as  was  at  the  time  of  his  death  situate 
in  this  country  o'r  upon  the  high  seas,  and  which  was  under  the  value  of  £50,000  :  and 
the  said  executors  have  never  applied  for  or  obtained  probate  to  be  granted  by  any 
other  court  or  jurisdiction,  and  have  never  applied  for  or  obtained  any  other  probate 
than  the  probate  hereinbefore  mentioned. 

The  executors  have  collected  and  administered  in  this  countiy  the  whole  or  the 
principal  part  of  the  personal  estate  of  the  testator,  whether  situate  in  this  country 
or  elsewhere,  at  the  time  of  his  death,  to  the  amount  of  £300.000  and  upwards. 

All  the  executors  at  the  time  of  tlie  testator's  death,  [86]  and  at  the  time  when  they 
took  out  and  obtained  probate,  were  and  have  continued  to  be  resident  and  domiciled 
in  this  country. 

On  tlie  9th  March  1832,  His  Majesty's  Attorney-general  filed  an  information, 
which  was  afterwards  duly  amended,  on  the  Equity  side  of  the  Exchequer,  against  the 
Respondents,  stating  these  facts,  and  praying  that  it  might  be  declared,  that  a  debt 
arose  and  became  payable  to  His  Majesty  in  respect  of  probate  duty  upon  the  whole 
amount  of  the  personal  estate  and  eS'ects  of  the  testator,  including  as  well  the  personal 
estate  and  eft'ects  of  the  said  testator  which,  at  his  death,  were  situate  in  this  country 
or  upon  the  high  seas,  as  the  personal  estate  and  effects  which  were  then  in  America. 

■The  Respondents  appeared,  and  on  the  21st  of  May  1833  they  filed  a  general  de- 
murrer to  the  information. 

The  demurrer  was  set  down  for  argument  in  Trinity  term  1833,  and  judgment 
was  given  for  the  Respondents. 

The  Attorney-general  (Sir  J.  Campbell),  and  Sir  G.  Grey,  for  the  Crown: — The 
information  nllecres  that  it  was  by  virtue  of  this  probate  that  the  money  hei-e  was 
obtained.  This  allegation  cannot  be  denied  by  the  Respondents.  The  property  wasi 
obtained  under  the  probate,  or  in  consequence  of  the  probate,  and  therefore  it  was 
obtained  by  virtue  of  or  in  respect  of  the  ])robate.     The  other  side,  by  demurring, 
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must  be  taken  to  confess  the  fact.  If  tliis  probate  had  not  been  taken  out  till  all 
this  money  had  been  paid,  could  it  be  said,  because  it  did  not  happen  to  be  actually 
within  the  diocese  at  the  time  of  tlie  deatli  of  the  testator,  that  the  jn-obate  duty  need 
not  be  [87]  paid,  The  principle  laid  down  in  Logan  v.  Fair/ie  (2  Sim.  and  Stu.  284 ), 
is  not  disputed.  That  case  decided  that  where  a  testator  died  in  India  and  left 
personal  property  there  only,  and  the  e.xecutors  resided  tliere  and  proved  the  will 
there,  no  duty  was  payable  on  a  legacy  remitted  to  a  legatee  in  England  ;  and  the 
reason  was,  that  all  that  was  done  under  tlie  authority  of  the  probate  was  done  in 
India  alone,  and  by  virtue  of  a  probate  granted  in  India.  That  principle  applies  to 
the  pre«ient  case,  aiid  must  govern  it.  Here  the  executor  acted  under  the  authority  of 
a  probate  granted  in  England,  he  lived  in  England,  and  administered  iu  England 
the  effects  of  a  testator  who  died  in  England.  Tliere  is  no  decision  to  show  that  the 
Ordinai-y  is  only  entitled  to  probate  in  respect  of  such  property  as  is  locally  situate 
within  his  diocese. — [Ix)rd  Chancellor:  Have  you  any  authority  to  show  that  the 
Ordinary  is  entitled  not  only  to  property  within  the  diocese  at  the  time  of  the  death 
of  the  testator,  but  to  such  as  may  afterwards  come  into  it^] — There  is  no  distinct 
authority  to  show  that  to  be  the  rule,  but  it  must  be  so.  There  must  be  some  person 
to  tnke  care  of  the  property.  It  is  property  of  an  intestate  or  ol  a  testator,  and  so 
forms  part  of  the  personal  estate  and  lielongs  to  the  Ordinary.  The  executor  gets 
possession  of  such  property  by  a  probate,  and  must  therefore  pay  the  duty.  The  ex- 
tent of  his  rights  is  ascertained  by  the  amount  of  duty  he  has  paid  on  the  probate  ; 
Carr  v.  Roberts  (2  Barn,  and  Ad.  905). 

Mr.  Rolfe  and  Mr.  Wigram,  for  tlie  Respondents: — The  probate  duty  is  only  pay- 
able in  this  country  where  the  property  administered  is  in  this  country:  if  the 
property  is  in  a  foreign  countrv,  the  duty  is  not  [88]  payable.  The  origin  of  the 
probat/e  duty  is  to  be  found  in  the  rights  claimed  in  ancient  times  by  the  church 
over  the  property  of  decreased  persons.  When  a.  person  died,  the  rights  of  the  Ordi- 
naiy  took  effect ;  those  rights  are  displaced  by  the  will,  and  money  was  originally  paid 
to  the  Ordinary  as  in  compensation  for  those  rights. — [The  Lord  (Jliancellor  :  The 
origin  of  that  was,  that  the  money  was  paid  tO'  the  Ordinary  for  the  prayers  which 
used  formerly  to  be  said  for  the  soul  of  the  deceased.] — If  the  rule  contended  for  here 
can  be  supported,  an  estate  would  be  liable  to  the  payment  of  the  duty  twice  over.  If 
a  man  died  in  this  country  possessed  of  £10,000  here,  and  £20.000  in  Ireland,  the 
executor  would  be  compelled  to  pay  the  probate  duty  here  on  the  £10,000,  he  would 
also  be  coinjielled  by  tlie  Irish  statute  56  Geo.  3,  c.  56,  to  pay  in  Ireland  a  probate 
duty  on  the  property  there  ;  must  he  pay  jirobate  duty  on  the  same  property  also  when 
it  came  into  this  countiy?  Certainly  it  could  not  have  been  intended  that  he  should 
do  so;  yet,  if  the  argument  on  the  other  side  is  right,  he  is  liable  tO'  this  double  pay- 
ment, for  Ireland  is  for  this  purpose  the  same  as  France  or  America,  a  foreign 
country.  Before  this  House  suffers  such  a  hardship  tO'  happen,  it  will  be  satisfied 
that  the  Coui-ts  repudiate  the  doctrine  of  granting  to  an  executor  living  witliin 
their  jurisdiction,  probate  of  property  situated  in  two  dioceses,  but  which  belonged 
to  a  testator  who  at  the  time  of  his  death  was  domiciled  within  their  jurisdiction. — 
[The  Lord  Chancellor:  The  case  of  Hunt  v.  Stevens  (3  Taunt.  113),  shows  that  the 
amount  of  the  probate  duty  gives  a.  certain  character  to  the  person  who  has  the  pro- 
bate, and  who  cannot  recover  as  executor  beyond  the  amount  [89]  of  the  sum  on 
which  he  has  paid  the  duty.] — The  property  here  was  not  possessed  by  vii-tue  of  the 
probate.  That  allegation  in  the  information  cannot  be  supported.  The  Courts 
abroad  might  require  a  man  to  show  that  he  was  entitled  to  the  property  by  the  law 
of  his  own  country  ;  so  that  the  probate  might  thus  te  ancillaiy  to  the  obtaining  of  the 
property,  but  it  was  only  ancilla.iy  to  it.. 

The  Lord  Chancellor  : — In  considering  this  question,  it  is  necessary  that  I  should 
remind  your  Lordships  that  this  is  a  decision  of  a  Court  not  merely  entitled  generally 
to  great  respect,  but  in  this  instance  especially,  as  this  is  a  question  peculiarly  within 
its  jurisdiction.  On  this  ground,  though  I  have  besides  but  little  doubt  in  my  own 
mind,  I  should  certainly  require  something  very  strong  to  make  me  differ  from  the 
decision  of  tiiat  Court.  I  shall  take  time  to'  consider  the  arguments,  to  examine  the 
statutes,  and  further,  to  make  inquiry  among  the  heads  of  the  Ecdesiasticdl  Courts 
as  to  some  matters  introduced  into  the  arguments.  In  the  Court  below,  the  Chief 
Baron  said  that  the  whole  question  was,  whether  tlie  probate  was  granted  in  respect 
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of  the  £300,000;  that  if  it  was,  the  duty  was  payable;  if  it  was  not,  then  the  duty 
was  not  payable.  The  Attorney-general  admitted  that  construction  of  the  Act,  but 
said  that  the  demurrer  confessing  tlie  fact,  it  must  be  taken  that  it  was  in  respect  of 
tliis  probate  that  tlie  effects  were  obtained  by  the  party,  and  therefore  it  follows  that  it 
was  granted  in  respect  of  this  foreign  fund.  I  confess  that  I  cannot  go  along  with 
that  argument,  although  it  is  possible  that  the  probate  granted  here  may  have  been 
used  for  that  purpose  elsewhere.  But  it  is  not  because  tlie  executor  did  get  in  the 
American  estate,  that  it  can  be  said  he  got  [90]  it  in  respect  of  this  probate.  If  I 
could  be  satisfied  that  at  any  time  the  Ecclesiastical  Court  so  far  acted  with  respect  to 
property  out  of  the  jurisdiction  as  to  draw  that  property  over  to  its  jurisdiction,  and 
to  get  not  only  the  property  here  but  to  extend  its  gripe  over  foreign  property,  or  to 
grasp  that  property  when  it  came  here,  that  would  at  once  displace  the  argument  of 
the  Respondents.  I  shall  inquire  into  tliat  matter,  but  I  take  it  that  the  Ecclesiastical 
Court  would  reject  any  such  jurisdiction. 

The  Lord  Chancellor: — The  case  to  which  I  shall  now  call  your  Lordships'  atten- 
tion to-day  is  one  which  is  an  appeal  from  the  decision  of  the  Court  of  Exchequer,  from 
the  unanimous  judgment  of  the  Judges  of  that  Court,  upon  an  information  filed  by 
the  Attorne3'-general  for  the  purpose  of  obtaining  payment  of  probate  duty  upon  cer- 
tain property  belonging  to  the  testator  at  the  time  of  his  decease,  and  charged  to  be 
under  the  jurisdiction  of  the  Court.  When  the  case  was  argued,  I  entered  at  some 
lengtli  into  the  reasons  which  I  had  for  not  agreeing  in  the  principal  argument  of  the 
Attorney-general.  I  did  not  think  that  the  use  made  of  a.  probate  was  a  test  sufficient 
to  denote  the  purpose  for  which  it  was  granted.  The  words  of  tlie  Act  refer  not  to 
the  use  eventually  made,  but  distinctly  to  the  purpose  for  which  the  probate  was 
granted,  and  which  was  in  contemplation  when  it  was  granted.  The  question  there- 
fore is,  as  to  the  words  of  the  Stamp  Duties'  Act,  and  to  tlie  schedule  to  it  relating  to 
this  matter;  and  with  reference  to' these,  it  does  not  appear  to  me  that  the  probate 
was  made  available  in  collecting  the  foreign  funds,  so  as  to  bring  tliis  case  within  the 
Stamp  Duties'  Act.  It  appears  tO'  me,  on  the  other  hand,  that  much  must  [91] 
depend  upon  tlie  course  and  practice  of  the  Ecclesiastical  Courts  as  to  granting  pro- 
bates. If  they  deal  with  the  property  before  it  is  brought  to  this  co'untry  so  as  to 
hold  it  within  their  reach,  then  it  is  said  that  the  i>robate  relates  back  to  the  pro^ 
perty,  that  is,  the  probate  duty  attaches,  for  that  the  probate  is  granted  in  respect  of 
property  at  the  time  within  the  jurisdiction.  If  that  be  so,  then  cadet  questiu,  for 
undoubtedly  the  stamp  duties  would  attach.  If,  on  the  other  hand,  the  probate  was 
merely  granted  in  respect  of  the  personalty  at  the  time  of  tlie  decease,  then  arises  the 
question,  wliether  tlie  case  conies  within  the  words  of  the  schedule,  and  consequently 
whether  the  probate  duty  attaches?  It  was  maintained  in  the  argument  when  the 
case  was  before  the  House,  and  seemingly  upon  sound  principles,  that  probate  was 
given  by  the  Ordinary  and  taken  in  respect  of  an  ancient  practice  in  popish  times, 
and  in  respect  of  the  interest  which  the  Ordinary  had  in  the  personalty  of  the  indi- 
viduals to  be  applied  to  pious  uses  for  the  safety  of  tlieir  souls.  This  was  the  origin 
of  probates  giving  an  interest  in  the  personalty  to  tlie  Ecclesiastical  Courts.  The 
pious  uses  afforded  them  an  interest,  and  many  masses  were  no  doubt  said,  and  the 
money  was  taken  possession  of  by  tlie  ecclesiastics  themselves  for  their  own  use,  they 
doubtlessly  considering  this  as  applying  it  to  pious  uses.  With  that  we  have  now 
nothing  to  do  ;  but  hence  arose  tlie  practice  of  admitting  executors  to  prove  the  will, 
and  of  granting  letters  of  administration  in  cases  where  tliere  was  no  will.  Thus 
arose  at  the  outset  the  claims  of  the  Ordinary,  which  afterwards  became  vested  in 
other  pa'rties.  If  the  Ordinary  only  claimed,  and  he  never  did  claim  anything  be- 
yond the  goods  within  his  own  jurisdiction,  if  he  never  claimed  for  foreign  goods, 
the  argument  falls  to  the  ground,  for  it  appears  that  probate  [92]  was  never  g-ranted 
except  for  goods  within  the  jurisdiction  :  and  if  so,  the  right  to  this  probate  duty  did 
not  attach  in  the  present  case  . 

I  have  made  inquiries  of  very  learned  pa.rties,  two  very  competent  authorities. 
one  the  learned  Judge  of  the  Prerogative  Court,  and  tlie  other  the  King's  Advocate, 
and  they  both  confinii  the  view  I  take  of  the  jurisdiction  and  of  the  nature  of  the  Ordi- 
nary's office.  Tliis  of  itself  would  be  a  strong  ground  for  affirming  the  decision  of 
the  Court  below :  but  I  am  also  supported  in  doing  so  by  an  argument  in  the  case  of 
the  Attorney-genei  a!  v.  Forbes  (vide  supra,  pp.  48,  81,  82),  which  was  lately  before 

1090 


SOLARTE  V.   PALMER  [1834]  II  CLAHK  &  FINNELLY. 

your  Lordships,  and  in  which  I  was  assisted  by  the  Lord  Chancellor  of  Ireland  ;  I  there 
used  the  same  argument,  and  that  noble  and  learned  Lord  fully  concurred  with  me, 
that  unless  there  was  a  clear  miscarriage  in  the  Court  below,  it  would  not  be  advisable 
to  shake  the  decision  of  the  Court  of  Exchequer  upon  such  a  question  as  this  ;  a  deci- 
sion pronounced  after  great  deliberation  and  argument  upon  a  revenue  case,  a  kind 
of  case  more  especially  belonging  to  that  Court.  I  am  sufficiently  confirmed  in  my 
opinion  therefore,  though  the  case  may  not  be  quite  clear,  and  though  there  are  two 
conflicting  decisions  upon  this  subject.  But  these  are  not  so  much  decisions  as 
obiter  dicta  obtained  from  the  Judges  in  a  way  which  I  cannot  explain.  That  ap- 
peared so  in  tlie  case  of  In  re  Ewin  (1  Tyr.  92  ;  1  Cr.  and  Jer.  151),  the  last  which  I 
argued  at  the  bar  of  the  Court  of  Exchequer.  I  think  that  there  is  no  case  made  out 
to  shake  the  decision  of  the  Court  below.  I  am  satisfied  therefore,  and  I  move  your 
Lordships,  that  the  judgment  of  the  Court  below  be  affirmed,  but  without  costs. 
Judgment  affirmed  accordingly. 


[93]  WRIT  OF  ERROR 

From  the  Exchequer  Chamber. 
JOSE  VENTURA  DE  AGUIRRE  SOLARTE  and  two  others,  Assignees  of  JOAQUIM 
RUEZ  DE  ALZEDO,  a  Bankrupt,— iVaw«i^s  ,■  JOHN  ARCHDALE  PALMER 
and  WILLIAM  ^OViCR,— Defendants. 

[Mews'  Dig.  ii.  1575.  S.C.  1  Bing.  N.C.  194  ;  1  Scott,  1  ;  and,  in  Ex.  Ch.,  5  M.  and 
P.  475 ;  7  Bing.  530 ;  1  Tyr.  371  ;  1  C.  and  J.  417 ;  9  L.J.,  O.S.,  Ex.  121.  Deci- 
sion regretted  in  many  cases  ;  e.g.  Everard  v.  Watson,  1853,  1  E.  and  B.  at  pp. 
804,  805.  Explained  in  PaulY.  Joel,  1857,  27  L.J.  Ex.  at  p.  384,  as  being  merely 
a  decision  on  the  particular  facts.] 

A  letter  from  the  holders  of  a  bill  of  exchange  to  an  iudorsei-  liable  upon  the  bill, 
threatening  legal  proceedings  if  the  bill  is  not  paid,  is  no  notice  to  such  in- 
dorser  of  the  dishonour  of  the  bill. 

This  was  a  Writ  of  Error  brought  by  the  Plaintiflfs  below  upon  a  judgment  of  the 
Exchequer  Chamber,  affirming  a  judgment  in  the  Court  of  King's  Bench  in  favour 
of  the  Defendants  below. 

The  action  was  brought  by  the  plaintiffs,  as  assignees  of  Joaquim  Ruez  de  Alzedo, 
a  bankrupt,  against  the  Defendants,  as  indorsers  of  a  bill  of  exchange. 

The  declaration  contained  a  special  count,  which  stated  in  the  usual  manner  that 
the  bill  had  been  drawn  on  Daniel,  Jones  and  Co.,  that  they  accepted  it,  payable  at 
Messrs.  Williams,  Burgess  and  Co.  :  and  then  averred  that  the  said  bill  was  duly 
presented  at  the  said  Messrs.  Williams,  Burgess  and  Williams,  for  payment  thereof, 
itnd  payment  required,  but  that  neither  the  said  Messrs.  Daniel,  Jones  and  Co.,  nor 
the  said  Messrs.  Williams,  Burgess  and  Williams,  would  pay  the  same,  but  refused 
so  to  do. 

There  was  a  second  count  on  a  bill  of  exchange,  omitting  the  acceptance  at  and  the 
preEcntment  to  [94]  Messrs.  Williams,  Burgess  and  Williams.  The  defendants 
pleaded  the  general  issue.  The  cause  came  on  for  trial  at  the  London  sittings  after 
Hilary  term  1828,  before  Lord  Tenterden,  when  it  was  proved  that  the  bill  w^s  duly 
presented  for  payment  at  Messrs.  Williams,  Burgess  and  Williams,  on  the  15th  of 
December,  the  day  on  which  it  became  due,  tliat  payment  was  refused,  that  the  bill 
was  returned  to  the  Plaintiffs  for  nonpayment  on  the  16th  day  of  December,  and  that 
the  Plaintiffs,  on  the  I7th  day  of  December,  caused  to  be  written,  by  Messrs.  I.  and  S. 
Pearce,  the  attornies  for  the  Plaintiffs,  tlie  following  letter  to  the  Defendants : 

"  17th  December   1825. 
"  Gentlemen, — A  bill  for  £683.  drawn  by  Mr.  Joseph  iveats  upon  Messrs.  Daniel. 
Jones  and  Co.,  and  bearing  your  indorsement,  has  been  put  into  our  hands  by  the 
assignees  of  Mr.  J.  R.  de  Alzedo,  with  directions  to  take  legal  measures  for  the  re^ 
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covery  tliereof,  unless  iuniiediately  puid  to,— Gentlemen,  your  very  obedieat  servants, 
I.  and  S.  Pearce." 

Addressed,  "  Messrs.  Palmer  and  Bouch." 

Which  letter  was,  on  the  17th  day  of  December,  received  by  the  Defendants. 

The  Lord  Chief  Justice  delivered  his  opinion  to  the  jury,  that  as  the  letter  above 
sot  forth  did  not  in  terms  import  that  the  bill  had  been  refused  payment  by  the 
acceptor,  it  was  not  a  sufficient  notice  of  the  dishonour  and  nonpayment  of  the  said 
bill  of  exchange,  to  entitle  the  Plaintiffs  to  maintain  and  support  the  action  against 
the  Defendants;  and  with  that  direction  left  the  case  to  the  jury,  who  found  a  verdict 
for  the  Defendants.  The  counsel  for  tlie  Plaintiffs  tendered  a  bill  of  exceptions  to 
this  direction  of  the  Lord  Chief  Justice. 

[95]  Judgment  having  been  given   for  the  Defendants  in  the  Court  of  King's 

Bench,  a  Writ  of  Error  was  brought  in  the  Exchequer  Chamber,  and  Special  Errors 

were  assigned,  which,  in  Easter  term  1831,  were  argued  before  the  Judges  of  the 

Courts  of  Common  Pleas  and  the  Exchequer,  when  the  judgment  of  the  Court  of 

•  King's  Bench  was  affirmed  (see  7  Bing.  5.30). 

Upon  this  judgment,  the  Plaintiffs  brought  the  present  Writ  of  Error. 

On  the  17th  of  June,  Justices  Park,  Littledale,  Vaughan,  Gaselee,  Taunton,  Patte- 
son,  and  Barons  Alderson,  Bolland  and  Williams,  having  assembled,  but  the  Lord 
Chancellor  not  being  present,  nor  either  of  the  Deputy  Speakers,  the  Bishop  of  Here- 
ford moved  that  the  Earl  of  Abingdon  should  preside  as  Speaker  pro  tern.  The  motion 
was  agreed  to.     Counsel  were  then  called  in. 

Mr.  F.  Pollock  and  Mr.  R.  V.  Richards,  for  the  Plaintiffs  in  Error:— The  object 
of  this  Writ  of  Error  is  to  bring  under  the  consideration  of  the  House  the  decision 
of  the  Court  in  Hartley  v.  Case  (4  Barn,  and  Cress.  339).  On  the  authority  of  that 
case.  Lord  Teuterden  directed  the  jury,  in  the  present,  to  find  a  verdict  for  the  De- 
fendants, but  intimated  a  wish  that  the  question  should  be  carried  further.  That 
was  an  action  where  the  holder  of  a  bill  applied  by  letter  to  the  drawer  for  payment, 
described  the  bill,  and  expressed  a  hope  that  the  drawer  would  discharge  it,  to  pre- 
vent the  necessity  of  law  proceedings.  The  Court  held  that  the  letter  was  not  such  a 
notice  of  the  dishonour  as  was  sufficient,  and  therefore  refused  to  disturb  the  non- 
suit tliat  had  been  entered.  That  decision  has  created  [96]  considerable  surprise  in 
the  commercial  world,  and  too  much  weight  has  been  given  to  it  in  the  present 
instance.  In  Tindal  v.  Bruwit  (1  Term  Rep.  167),  Mr.  Justice  BuUer  said,  "  There  is 
no  prescribed  form  of  this  kind  of  notice  ;  it  must  import  that  the  holder  considers 
the  indorser  as  liable,  and  expects  payment  from  him."  The  letter  of  the  attornies 
in  this  case  did  most  distinctly  import  that  the  holder  expected  payment  from  the 
indorser,  for  it  threatened  him  with  legal  proceedings  in  case  payment  was  not  im- 
mediately made.  The  law  as  stated  in  TmdaJ  v.  Brown  is  adopted  in  Bayley  on 
Bills  (Bayley  on  Bills,  4th  edit.  206).  A  notice  that  a  man  is  called  on  to  pay  a  sum 
of  money  in  respect  of  a  bill  of  exchange,  and  that  proceedings  will  be  taken  against 
him  in  respect  of  it.  is  a  notice  that  the  bill  has  been  dishonoured,  for  till  the  bill  has 
been  dishonoured  the  holder  cannot  proceed  upon  it. 

Mr.  Whateley,  for  the  Defendants  in  Error,  was  stopped. 

Mr.  Justice  Park  declared  the  unanimous  opinion  of  the  Judges  present,  that  the 
letter  of  the  Plaintiffs'  attornies  did  not  amount  to  notice  of  the  dishonour  of  the 
bill,  as  such  a  notice  ought  in  express  tei-ms,  or  by  necessary  implication,  to  convey 
full  intimation  that  the  bill  had  been  dishonoured. 

The  Earl  of  Abingdon  moved  that  judgment  be  postponed  till  the  Lord  Chan- 
cellor be  consulted. 

Judgment  was  postponed  accordingly. 

The  Lord  Chancellor: — My  Lords,  this  was  a  Writ  of  Error  from  the  Exchequer 
Chamber,  upon  [97]  a  point  which,  as  it  appears  to  me,  ought  never  to  have  found 
its  way  by  Writ  of  Error  into  this  place.  I  never  saw  a  case  which,  whether  regarding 
the  facts,  the  principle  of  law.  or  the  cases  bearing  upon  it  was  more  absolutely 
free  from  all  doubt.  The  question,  my  Lords,  is  whether  the  letter  of  Messrs.  Pearse 
amounts  to  notice  of  the  dishonour  of  the  bill  of  exchange  referred  to  in  that  letter. 
As  this  was  a  point  of  law,  a  question  was  put  by  your  Lordships  to  the  Judges, 
whether  this  was  a  valid  notice  of  dishonour,  so  as  to  make  the  partv  to  whom  it  was 
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directed,  the  indorser,  liable.     The  Judges  were  unanimously  of  opinion  that  it  wan 
no  notice  of  dishonour.     I  never  thought  there  could  be  a  doubt  that  that  must  be 
their  opinion,  and  I  only  doubted  whether  we  ought  to  trouble  them  to  come  here 
upon  such  a  point.     My  Lords,  I  hold  that  this  is  no  notice  of  dishonour;    it  is  a 
threat  of  legal  proceedings,  a  mere  demand  of  payment.     It  is  clear  on  authority 
and  by  decided  cases  that  a  demand  of  payment  does  not  amount  to  a  notice  of  dis- 
honour; law)'ers  and  merchants  alike  know  tliis  rule,  and  they  act  upon  it.     When 
the  learned  Judges  are  clear  and  unanimous  in  their  opinion  upon  this  subject,  it 
secmt  superfluous  in  me  to  waste  the  time  of  your  Lordships  by  arguments  in  sup- 
port of  their  judgment;  but  I  will  say,  that  when  I  see  learned  counsel  sign  their 
names  to  reasons  of  appeal,  and  bottom  those  reasons  upon  cases  and  authorities, 
I  naturally  look  to  tliese  cases  and  these  autliorities,  to  see  whether  they  bear  out  the 
opinions  for  which  they  are  cited.     The  case  of  l^indal  v.  Brnwn  has  been  cited  ;  and 
that  case  is  in  the  Term  Reports  (1  T.  R.  167),  and  is  referred  to  in  the  fourth  edition 
of  Bayley  on   Bills,   p.   l'()6.  which   autliority  [98]   is  also  quoted   in  the:  Plaintifis' 
■'  Reasons.""     Ti7idal  v.  liroirn   dues  not  warrant  the  purpose  for  which  it  is  cited  ; 
but  it  is  remarkable  that  another  case  should  not  have  been  looked  at,  the  case  of 
Hartley  v.  Case,  which  is  to  be  found  in  Barnewall  and  Cresswell's  Reports  (4  B.  and 
C.  339) :  if  that  case  had  been  looked  at,  it  would  have  been  found  that  it  was  on  all 
fours  with  the  present.     The  letter  there  is  in  these  terms:   "  I  am  desired  to  apply 
to  you  for  payment  of  the  sum  of  £150,  due  to  myself  on  a  draft  drawn  by  Mr.  Case 
on  Mr.  Case,  which  I  hope  you  will  on  receipt  discharge,  to  prevent  the  necessity  of 
law  proceedings,   which  otherwise  will   immediately  take   place."     Lord   Tenterden 
there  said,  "  there  is  no  precise  form  of  words  necessary  to  be  used  in  giving  notice 
of  the  dishonour  of  a  bill  of  exchange,  but  the  language  used  must  be  such  as  to  con- 
vey notice  to  the  party  what  the  bill  is,  and  that  payment  of  it  lias  been  refused  by 
thi^  acceptor.'"     His  Lordship  said  that  the  letter  did  not  convey  any  such  notice  ; 
yet  it  is  much  more  explicit  than  the  letter  in  the  present  case.     The  other  autboritj' 
rt  ferred  to  by  the  Plaintifis  is  the  fourth  edition  of  Bayley  on  Bills.     Why  not  the 
fifth  edition?     For  aught  I  know,  the  fourth  edition  was  published  before  Hartley  v. 
Case  was  decided.     This  I  know,  that  if  the  fifth  edition  had  been   quoted,  there 
would  have  been  found  at  p.  257  these  words  :  "  and  the  notice  ought  to  import  that 
the  bill  has  been  dishonoured  ;  a  mere  demand  of  payment  is  not  sufficient."     But 
it  may  be  said  that  this  is  more  than  a  mere  demand  of  payment,  it  is  a  threat  of 
proceeding,  and  such  a  threat  shows  that  a  default  must  have  been  committed,  be- 
caiise  an  indorser  is  not  liable  without  a  default  in  the  other  parties.     But  let  your 
[99]  Lordships  read  the  whole  passage,  and  you  will  then  see  that  such  an  argument 
cannot  be  used,  for  the  passage  goes  on  thus,  "  and  a  threat  of  legal  proceedings  is 
not  sufficient.""     I  fee]  great  displeasure,  my  Lords,  at  this.     Writs  of  error  ought 
not  to  be  brought  for  the  mere  purpose  of  delay  and  to  subject  parties  to  costs.     This 
is  a  wrong  that  you  are  bound  to  visit  with  your  just  displeasure.     It  is  not  because 
a  writ  of  error  is  competent  to  be  brought,  that  tlierefore  it  ought  to  be  prosecuted  ; 
for  if  that  were  the  case,  then  every  cause  tried  in  the  Courts  below  would  have  to  be 
tried  over  again  in  this  House.     It  is  not  because  the  certificate  of  counsel  is  to  be 
obtained  in  the  hurry  of  business,  that  therefore  writs  of  error  are  to  be  brought 
here  expending  the  time  of  the  suitors,  which  is  the  time  of  the  country  ;  and  if  your 
Lordships  do  not  visit  such  proceedings  with  your  displeasure,  this  Court  may  as  well 
cease  to  be  a  Court  of  Appeal,  for  it  will  become  not  a  place  of  redress,  but  a  place 
of  vexation.     No  counsel  ought  to  have  signed  his  name  to  this  case  without  reading 
the  last  edition,  not  the  last  edition  but  one,  of  Mr.  Baron  Bayley's  work  on  Bills  of 
Exchange.     But  be  that  as  it  fuay,  I  hold  this  case  tt,  be  one  in  which  for  an  appeal 
to  your  Lordships'  House  there  was  not  a  shadow  of  justification;  and  I  hope  that 
if  there  are  other  cases  like  this  under  appeal,  they  may  be  withdrawn  in  time,  or  the 
parties  may  otherwise  repent  of  their  pertinacity. 

The  Lord  Chancellor  then  moved  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  be  affirmed. 
Judgment  affirmed. 

[100]  The  Lord  Chancellor  moved  that  the  judgment  of  the  Exchequer  Chamber  be 
affirmed,  with  costs  not  exceeding  £350  (see  Buvtrgier  v.  Fellowes,  ante,  vol.  i.  p.  39). 
Judgment  affirmed  accordingly. 
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WRIT  OF  ERROR 

From  the  Exchequer  Chamber. 

mCKETTS,— Plaintiff  ;  LEWIS  and  Others,— Defendants. 

[Mews'  Dig.  i.  350.     S.C.  8  Bli.  N.S.  158 ;  1  Bing.  N.C.  196.] 

The  House  will  not  receive  from  the  agent  of  a  Plaintiff  in  Error  a  petition  to 
refer  a  case  to  the  Judges,  to  consider  the  points  of  law  which  in  his  petition 
such  Plaintiff  states  to  be  involved  in  the  case;  but  if  counsel  do  not  appear 
to  argue  for  him,  will  proceed,  on  the  motion  of  the  counsel  for  the  Defendant 
in  Error,  to  affirm  the  judgment  of  the  Court  below. 

This  was  an  action  of  trespass  guare  clausum  f regit,  and  was  originally  brought 
in  the  Court  of  Common  Pleas,  where  judgment  was  given  for  the  Defendants.  A 
writ  of  error  was  then  brought  in  the  Court  of  King's  Bench,  and  the  judgment  was 
affirmed  (1  Barn,  and  Ad.  197).  A  writ  of  error  was  afterwards  brought  in  the 
Court  of  Exchequer  Chamber  (2  Cr.  and  J.  11)  under  the  1  Will.  4,  c.  70,  s.  8,  but 
was  struck  out  of  the  paper  of  cases  in  that  Court,  upon  the  ground  that  that  statute 
only  applied  to  cases  originally  commenced  [101]  in  the  Court  to  which  the  writ  of 
error  was  directed.     The  case  was  now  brought  by  Writ  of  Error  to  this  House. 

The  Attorney-general  appeared  for  the  Defendants  in  Error. 

Mr.  Vickery,  the  agent  for  the  Plaintiff  in  Error,  offered  to  present  to  the  House 
a  petition  from  the  Plaintiff  in  Error,  praying  that  the  House  would  refer  the  case 
to  the  Judges,  and  call  for  their  opinions  on  the  points  of  law  which  he  stated  to  be 
involved  in  it. 

Mr.  Courtenay  (Assistant  Clerk  of  the  Parliaments)  reported  that  there  was  no 
precedent  for  receiving  such  a  petition. 

The  Attorney-general  said  that  he  was  prepared  to  support  the  judgment  of  the 
Court  below.  As  no  one  was  prepared  to  argue  against  it,  he  prayed  that  it  might 
be  affirmed. 

The  Earl  of  Abingdon  (who  in  the  absence  of  the  Lord  Chancellor  had  presided 
at  the  sitting),  having  consulted  with  the  Judges,  moved  that  the  judgment  be 
aflSrmed. 

Affirmed  accordingly  (see  Gardiner  v.  Simmons,  ante  [1  CI.  and  F.l,  p.  35). 


[102]  APPEAL 

From  the  Court  op  Chancery. 

GEORGE  WILFORD  BVLKLEY,— Appellant;  ANNA  VflLFORB, —Respondent. 

[Mews'  Dig.  xiii.  1436,  1441,  1469,  1483;  xiv.  417.  S.C.  8  Bli.  N.S.  111.  Cited  in 
Stokes  V.  France  (1898),  1  Ch.  224.  Distinguished  in  Lysaght  v.  U'Grath,  1882, 
11  L.R.  Ir.  142.] 

On  a  contract  for  the  sale  of  part  of  an  estate,  the  purchaser  requiring  a  fine  to 
be  levied  of  it  for  the  purpose  of  removing  admitted  defects  in  the  title,  the 
vendor  employed  an  attorney,  who  was  his  relation,  and  had  been  profes- 
sionally employed  by  him  on  previous  occasions,  to  levy  the  fine  and  complete 
the  contract.  The  attorney  advised  the  levying  of  a  fine  of  the  whole  of  the 
vendor's  estate,  without  telling  him  the  eft'ect  of  it;  such  fine  was  accordingly 
levied,  and  the  vendor  died  without  declaring  its  uses,  and  without  re-j  iiblish- 
ing  his  will,  previously  made,  by  which  he  had  devised  the  whole  estate  to  liis 
wife,  who  survived  him.  After  the  vendor's  death  the  attorney  claimed  the 
estate  as  his  heir-at-law,  alleging  that  the  will  was  revoked  by  the  fine,  and  he 
brought  actions  of  ejectment  to  recover  possession  thereof.  The  widow  filed 
a  bill  in  Chancery  for  relief;  and  on  an  issue  directed  br  that  Court,  a  jury 
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found  that  the  attorney  fraudulently  omitted  to  tell  the  vendor  wliat  eflVct  the 
fine  would  have  upon  a  devise  of  the  property  comprised  in  it.  The  Court  of 
Chancery,  upon  that  verdict,  decreed  the  attorney  to  be  a  trustee  for  the  devisee 
of  the  lands  and  hereditaments  which  so  descended  to  him  as  lieir-at-law. 
The  House  of  Lords,  affirming  that  decree,  furtlier  held,  that  the  attorney's 
alleged  ignorance  of  the  effect  of  a  fine  on  a  will  of  tlie  lands  comprised  in  it, 
and  his  omission  to  inquire  whether  the  conusor,  his  client,  had  madt  a  will, 
were  such  professional  ignorance  and  neglect  as  afforded  a  principle  by  which 
a  Court  of  Equity  might,  independent  of  the  ground  of  fraud,  hold  him  to  be 
a  trustee  for  a  third  person,  of  any  benefit  resulting  to  himself  from  his 
professional  igjiorance  or  neglect,  to  the  prejudice  of  that  person. 

The  Respondent,  in  June  1823,  filed  her  bill  in  the  Court  of  Chancery,  whirh  waa 
afterwards  amended,  against  the  Appellant  and  others,  and  thereby  stated  tliat 
Richard  Rich  Wilford  was,  at  the  time  of  making  his  will,  after  mentioned,  se.fed  in 
fee  simple  [103]  of  the  mansion-house  called  Ranelagh  house,  with  the  land,  stable 
and  coach-house  tJiereto  adjoining,  together  with  two  pieces  of  land  also  thereto 
adjoining,  on  one  whereof  there  were  five  tenements  erected,  and  on  the  other  one 
tenement ;  the  whole  of  the  said  mansion-house,  lands  and  tenements,  being  situated 
in  Chelsea,  in  the  county  of  Middlesex,  and  comprising  about  two  acres  :  that  the  said 
Richard  Rich  Wilford  was  also  in  like  manner  entitled  tO'  another  estate,  nearly 
adjoining,  commonly  called  the  Ranelagh  estate,  comprising  18  acres  of  land  or 
thereabouts,  with  12  messuages  thereon  erected;  and  tliat  being  so  seised  and 
entitled,  he  duly  made  his  last  will  and  testament  in  writing,  dated  the  28th  March 
1822,  and  thereby  devised  and  bequeathed  all  his  real  estates  and  the  residue  o'  his 
personal  estate  unto  the  Respondent  (his  wife),  her  heirs,  executors,  administrators 
and  assigns,  for  ever,  and  appointed  her,  and  Joseph  Getirge  Brett  and  William 
Augustus  Cane,  executrix  and  executors;  and  the  Respondent  by  virtue  of  such  will 
was  in  possession  of  part  of  the  testator's  real  estates,  particularly  of  the  said 
mansion-house,  but  the  Appellant,  George  Wilford  Bulkley,  was  in  possession  of  other 
part  tliereof. 

The  bill  further  stated  that  the  testator,  previously  to  the  making  of  his  sa'd  will, 
(viz.  12th  August  1820,)  had  entered  into  a  contract  with  John  Lawrens  Bicknell, 
solicitor  and  agent  on  Isehalf  of  the  then  Commissioners  of  the  Royal  Hosp-tal  at 
Chelsea,  for  the  sale  to  them  of  part  (six  acres)  of  the  said  Ranelagh  estate,  in  con- 
sideration of  £9000  ;  and  that  the  testator's  title  to  some  part  of  the  said  Ranelagh 
estate  was  complicated,  as  having  formerly  been  held  by  trustees  for  certain  share- 
holders therein,  whose  shares  [104]  were  thirty-six  in  number,  the  titles  to  most  of 
them  being  separate  and  distinct ;  and  that  in  consequence  of  such  complication 
doubts  arose  respecting  the  testator's  title  thereto  ;  and  it  was  agreed  and  formed 
part  of  the  said  contract,  that  the  testator  should,  with  a  view  to  its  completicr,  levy 
a  fine  of  the  land  so  contracted  to  be  sold.  And  the  bill  alleged  that  the  Appellant, 
who  had  l)een  employed  by  the  testator  for  several  years  before,  and  had  done  much 
business  for  him  as  his  attorney,  was  the  attorney  employed  by  him  on  the  said  sale; 
and  that  from  the  conversations  he  had  with  tlie  testator  on  the  subject  and  otherwise, 
he  well  knew  or  believed  that  the  testator  had  made  a  will,  and  thereby  left  h's  real 
estates  to  Respondent;  and  that  the  Appellant,  considering  himself  to  be  at  that  time, 
as  he  actually  was,  the  heir  presumptive  of  the  said  testator,  formed  a  scheme  of 
causing  him  to  levy  a  fine  which  should  in  law  include  the  whole  of  his  said  property, 
and  thus  so  far  revoke  his  will ;  and  that  with  such  view  and  design,  the  Api-ellant 
advised  the  testator  not  to  confine  the  fine  to  that  part  of  the  said  premises  caUed  the 
Ranelagh  estate,  which  was  contracted  to  be  sold,  but  to  levy  a  fine  of  the  whole  of  said 
Ranelagh  estate. 

The  bill  further  alleged  that  the  testator,  being  wholly  ignorant  of  the  effect  of 
levying  such  fine,  consented  to  act  therein  as  advised  by  Appellant,  and  accordingly 
a  fine  sttr  cowuzance  de  droit  come  ceo,  etc.  was  by  the  procurement  of  the  Appellant, 
acting  therein  as  the  attorney  of  the  testator,  levied  in  Michaelmas  term  1822,  of  12 
messuages,  12  gardens,  20  acres  of  land,  20  acres  of  meadow,  etc.  etc.  ;  and  that  the 
Appellant  caused  the  name  of  said  J.  L.  Bicknell  to  be  inserted  in  the  fine  as  the 
plaintiff,  in  order  [105]  more  effectually  to  conceal  his  design  from  the  testator  and 

109.5 


II  CLAKK  &  FINNELLY.         BULKLKY  V.  WILFORD  [1834] 

Kospondeiit.  and  tliat  the  s^aiiit  uiifrht  appear  to  have  arisen  out  of  the  contract,  and 
that  the  Respondent  niijjjht  be  tlie  more  readily  induced  to  join  in  such  fine:  And  that 
the  Appedhint,  though  he  inserted  in  the  fine  such  a.  numlser  of  acreis  as  would  m  law 
comprise  the  whole  of  the  testator's  property  at  Chelsea,  took  care  to  insert  12 
messuapies  only,  in  order  that  the  testator,  in  case  he  should  look  into  any  of  the 
dix;uinents,  niiurht  have  no  suspicion  that  any  otlier  property  belonj^ing  to  him  was 
included  in  the  said  fine  than  his  property  called  the  Ilanelagh  property,  on  which 
there  were  exactly  12  messuages:  And  in  order  to  induce  the  Respondent  to  join  in 
the  said  fine,  the  Appellant  not  only  represented  to  her  that  it  was  necessary  to 
confirm  the  title  to  such  part  tliereof  as  had  been  sold,  but  he  also  represented  to  her, 
in  the  presence  of  the  said  testator,  that  it  would  strengthen  and  confirm  his  title  to 
the  residue  of  the  said  property  ;  and  in  furtherance  of  such  fraudulent  design,  the 
Appellant  did  not  state  to  the  testator  that  the  levying  of  such  fine  would  at  law 
operate  as  a  revocation  of  any  will  he  might  have  made,  to  any  extent,  but  concealed 
the  same  from  him  :  That  no  uses  were  declared  of  the  said  fine ;  and  that  the  testator 
died  about  uie  20th  day  of  December  1822,  without  having  altered  or  revoked  his 
said  will,  (save  and  except  so  far  as  the  same  was  revoked  at  law  by  the  said  fine,)  and 
leaving  the  Respondent  his  widow,  but  no  children,  or  brothers,  or  sisters,  him 
surviving. 

The  bill  further  stated  and  charged  that,  shortly  after  the  death  of  the  testator, 
the  Appellant,  conceiving  that  the  fraudulent  purpose  he  had  intended  to  effect  was 
completed,  wrote  a  letter  to-  the  Respondent,  in  the  words  or  to  the  effect  following:  — 
[106]  "  Chelsea,  April  3,   1823. 

"  Madam, — From  motives  of  respect  and  delicacy  towards  you,  and  a  wish  to 
avoid  the  appearance  of  precipitancy,  I  have  hitherto  forborne  making  any  formal 
entrj''  upon  a  claim  to  the  property,  which,  as  the  legal  representative  of  General 
Wilford,  has  devolved  upon  me  in  consequence  of  the  General's  intestacy.  From  the 
same  considerations,  I  refrained  adopting  certain  measures  which  prudence  and 
policy  dictated  two  months  ago,  in  support  of  my  title ;  but  the  period  is  now 
drawing  nigh  be3'ond  which  longer  forbearance  will  be  impracticable,  withou;  cooi- 
promising  the  interests  of  my  family  in  a  way  that  could  not  on  a.ny  grounds:  be 
justified.  Therefore,  I  now  beg  leave  to-  inform  you,  that  in  the  character  of  tlie 
General's  heir-at'law,  I  claim  all  those  estates  in  Chelsea,  whereof  the  General  died 
seised,  and  all  benefit  arising  from  the  same  from  the  day  of  his  decease.  That  as  to 
such  portions  of  those  estates  as  is  in  your  occupation,  I  request  from  you  either  a 
recognition  of  my  right,  or  a  tender  of  possession,  with  payment  of  an  adequate 
rent  during  the  period  of  your  occupancy.  In  the  event  of  your  non-compliance 
with  either  of  my  requests,  I  shall  be  under  the  necessity  of  making  a  formal  entry 
upon  the  premises  previous  to  the  adoption  of  further  measures.  As  to  that 
portion  of  the  estate,  which  is  in  the  hands  of  tenants,  I  shall  require  of  such  tenants 
payment  of  their  rent  for  my  own  use,  aijd  an  attornment  to  me,  in  every  cape,  for 
the  premises  they  respectively  occupy.  I  trust  you  will  not  conclude  that  I  wish  to 
put  you  to  one  moment's  inconvenience  :  so  far  from  such  being  my  wish  or  desire, 
that  I  would  make  any  reasonable  sacrifice  to  avoid  it :  but  the  existing  state  of  things 
is  such,  from  the  extreme  age  of  one  [107]  witness,  and  the  infirmity  of  another, 
that  in  case  of  proceedings  becoming  necessary,  in  consequence  of  a  refusal  to  comply 
with  my  request,  such  proceedings  cannot  be  delayed  beyond  the  12th  instant. — I 
have  the  honour  to  be.  Madam,  your  very  obedient  liumble  servant,  G.  W.  Bulkley." 

After  further  stating  that  the  Appellant  had  continued  tO'  claim  to  be  entitled  to 
the  whole  of  the  real  estates  of  the  testator,  as  his  heir-at-law,  alleging  that  the  fine 
operated  as  a  revocation  of  the  will  ;  and  that  he  had  commenced  an  action  of  eject- 
ment against  Respondent,  to  recover  the  possession  of  the  whole  of  the  said  real 
estates  ;  the  bill  prayed,  among  other  things,  that  it  might  be  declared  that  the 
Appellant  was  a  trustee  for  the  Respondent,  of  the  whole  of  tlie  lands,  tenements  and 
hereditaments  late  belonging  to  the  said  testator,  which  had  descended  to  him  as  heir- 
at-law  as  aforesaid,  excepting  such  part  thereof  as  was  included  in  the  said  contract 
with  the  Commissioners  of  Chelsea  Hospital  ;  and  that  it  might  also  be  declared,  that 
the  Respondent,  or  the  said  J.  G.  Brett  and  W.  A.  Cane,  were  entitled  to  receive  the 
purchase  money  of  the  land  contracted  to  be  sold  to  the  said  Commissioners  ;  and  that 
the  Appellant  might  be  decreed  to  join  with  the  Respondent  in  conveying  the  same 
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to  the  surviving-  Commissioners;  iind  tliat  thereupon  the  said  Commissioners  might 
be  decreed  to  pay  to  tho  Respondent,  or  to  the  said  J.  G.  Brett  and  W.  A.  Cane,  tlie 
purchase  money  according  to  the  terms  of  tlie  said  contract ;  and  that  the  Appellant 
might  be  restrained  by  injunction  from  further  proceeding  in  the  said  action  of 
ejectment. 

The  AppeUant,  by  liis  answers  to  the  original  and  amended  bills,  admitted  that 
R.  R.  Wilford  died  seised  of  the  estate  in  tho  said  bills  mentioned  :  And  [108]  lie  also 
admitted  the  will,  and  the  contract  with  the  Commissioners  of  Chelsea  Hospital  prior 
to  the  date  of  the  will  ;  and  said  that  the  said  testator's  title  to  the  Ranelagli  estate 
was  very  complicated,  and  that  the  difficulties  and  obscurities  of  it  were  not,  as  the 
Appellant  believed,  confined  merely  to  tiiat  part  of  the  estate  which  was  contracted 
to  be  sold,  but  extended  to  the  whole  of  the  said  Ranelagh  estate,  which  estate,  or 
some  parts  thereof,  had  become  so  intermixed  with  other  parts  of  the  testator's  real 
estates,  by  the  taking  down  of  boundary  fences  and  otherwise,  as  to  be  in  many 
instances  incapable  of  being  separated  or  distinguished  therefrom;  and  that  in 
conse(}uence  of  such  complication,  the  doubts  that  arose  resijccting  the  testator's  title 
to  tJie  land  contracted  to  be  sold,  equally  applied  to  the  residue  of  the  said  Ranelagh 
estate  not  contracted  to  be  sold:  And  he  admitted  that  he  had  been  employed  by 
the  said  testator  and  had  done  much  business  for  him  as  his  attorney,  and  was  the 
attorney  employed  on  the  said  sale,  but  denied  that  the  testator's  will  was  made  by 
him,  the  same  being  prepared  and  made  by  Messrs.  Ashmore,  Few  and  Hamilton  ; 
and  he  denied  that  he  knew  or  believed  or  suspected  that  the  said  R.  R.  Wilford  had 
made  a  will ;  on  the  contrary,  he  believed,  until  after  his  death,  that  he  had  not  made 
any  will. 

The  Appellant  further  answered,  that  at  the  time  of  levying  the  fine  he  believed 
that  he  was  related  to  the  testator,  and  that  it  was  probable  he  was  iiis  presuu'ptive 
heir,  but  he  did  not  know  himself  to  be  such  heir,  the  relationship  between  him  and 
the  testator  being  distant:  And  he  said  that  the  solicitors  of  the  said  Commissioners 
required  that  a  fine  should  be  levied  of  that  part  of  the  testator's  property  which  he 
had  contracted  to  sell  to  them,  for  the  purpose  of  [109]  removing  some  objections  or 
defects  in  the  title  thereto  ;  and  Appellant,  having  been  advised  and  believing  that 
such  objections  or  defects  applied  equally  to  the  title  to  the  whole  of  the  Ranelagli 
estate,  which,  consisting  of  18  acres,  with  divers  buildings  thereupon,  lay  intermixed 
with  and  could  not  be  easily  distinguisiied  from  the  testator's  other  estates  at  Chelsea, 
consisting  of  nearly  two  acres  with  the  buildings  thereupon,  in  consequence  of  the 
said  testator  having  many  years  ago  destroj'ed  the  boundaries  between  them,  and 
made  various  alterations  therein  ;  and  being  also  advised,  that  if  a  fine  were  to  be 
levied  which  should  include  the  whole  of  the  testator's  estates  at  Chelsea,  it  would 
have  tlie  effect  of  strengthening  the  titles  thereto,  and  that  the  expense  of  such  fine 
would  not  be  much  greater  than  the  expense  of  a  fine  which  should  comprise  only 
that  part  which  was  contracted  to  be  sold  ;  he.  under  these  circumstances  and  for  these 
reasons,  did  not  confine  the  fine  to  that  part  of  the  premises  called  the  Ranelagh 
estate,  but  extended  it,  in  the  description  of  the  parcels,  to  the  whole  of  the  Ranelagh 
estate,  and  all  the  testator's  said  other  estates  at  Chelsea  which  lay  intermixed 
therewith.  He  also  admitted  that  no  uses  were  declared  of  the  said  fines,  by  reason 
of  the  unexpected  death  of  the  said  R.  R.  Wilford,  a  few  days  after  the  levying  of  the 
same  ;  but  Appellant  denied  that  he  had  advised  tlie  levying  of  the  fine  with  the  view 
alleged  in  the  bill,  or  that  in  any  of  the  matters  relating  to  the  said  fine  he  hiul 
formed  the  fraudulent  designs  in  the  bills  .illeged  against  him,  or  contemplated  anv 
fraudulent  purpose  whatsoever. 

The  Appellant,  in  his  said  answers,  admitted  that  he  never  stated  to  the  said  R.  R. 
Wilford  that  the  [110]  levying  of  a  tine  would  at  law  operate  as  a  revocation  of  his 
will  to  any  extent,  because  his  attention  was  never  called  to  tliat  point,  inasmuch  as  he 
was  ignorant  that  the  said  R.  R.  Wilford  had  made  a  will,  nor  did  he  know  at  that 
time  that  if  such  will  existed,  it  would  be  revoked  by  the  fine;  nor  did  Appellant 
know  of  such  effect  of  a  fine  until  he  was  informed  by  a  conveyancer,  some  days  after 
the  testator's  death,  that  the  testator's  will  was  thereby  revoked.  He  admitted  that 
he  wrote  and  sent  to  the  Respondent  the  said  letter  of  the  3d  of  April  1823.  beino- 
upwards  of  three  months  after  the  testator's  death,  but  not  from  any  opinion  that  his 
fraudulent  purpose  as  alleged  in  the  bills  was  completed,  because  he  denied  that  lie 
had  ever  intended  any  such  purpose:  And  he  admitted  that  he  had  ever  since 
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continued  to  claim  to  be  entitled  to  the  whole  of  the  said  testator's  real  estates  at 
.Chelsea,  as  his  sole  heir  at  law,  alleging,  as  he  was  advised  the  truth  was,  that  the 
said  fine  operated  as  a  revocation  of  the  said  will;  and  he  admitted,  that  the 
Respondent  not  having  complied  with  any  of  tiie  requests  made  by  him  in  the  said 
letter,  he  in  Easter  term  then  last  commenced  an  action  of  ejectment  in  the  Court  of 
Common  Pleas  against  her,  to  recover  possession  of  certain  parts  of  the  said  estates 
at  Chelsea  which  were  then  in  the  Respondent's  occupation,  including  the  dwelling- 
house,  garden  and  premises,  and  that  he  had  obtained  a  verdict  in  the  said  action; 
and  that  a  case  had  been  reserved  for  the  Court  of  Common  Pleas,  as  to  the  operation 
of  the  said  fine  with  respect  to  so  much  of  the  property  in  her  possession  as  did  not 
form  part  of  the  Ranelagh  estate:  And  he  denied  that  the  said  action  was  brought  to 
recover  tJie  possession  of  the  whole  of  the  said  testator's  real  estates  [111]  at  Chelsea, 
inasmuch  as  the  Appellant  was  then  in  the  possession  or  in  the  receipt  of  the  rent  and 
profits  of  some  portions  of  the  said  real  estates  :  And  he  submitted  that  he  ought  not 
to  be  declared  a  trustee  for  the  Respondent  as  the  alleged  devisee  in  the  said  will, 
inasmuch  as  the  said  estates  having  descended  to^  him  as  heir  at  law  of  the  said  R.  R. 
■Wilford,  he  was  entitled  to  the  same  for  his  own  use  and  benefit,  and  the  Respondent 
had  no  equity  to  call  on  him  to  be  a  trustee  thereof. 

On  the  7tli  of  April  1825,  the  Respondent  exhibited  her  supplemental  bill  in 
Chancery  against  the  Appellant ;  and  thereby,  after  stating  the  original  and  amended 
bills,  she  further  stated  that  the  Appellant  obtained  a  verdict  in  the  said  action  of 
ejectment  in  the  Common  Pleas;  that  by  the  injunction  of  the  Court  of  Chancery, 
subsequent  to  the  said  trial  and  verdict,  the  Appellant  was  restrained  from  suing  out 
a  writ  of  possession  in  the  said  action  ;  and  that  he,  with  a  view  of  taking  advantage 
of  the  fine  which  he  so  fraudulently,  and  contrary  to  his  duty  as  a  solicitor,  and  for 
his  own  private  ends,  caused  the  testator  to  levy  ;  and  endeavouring  to  take  advantage 
of  the  said  injunction  being  confined  to  the  action  in  the  Common  Pleas;  had  since 
commenced  an  action  of  ejectment  in  the  King's  Bench  against  the  Respondent,  for 
the  purpose  of  evicting  her  from  such  part  of  the  testator's  estates  at  Chelsea  as  was 
not  included  in  the  said  verdict,  (to  wit)  the  mansion-house,  and  all  other  the  premises 
late  belonging  to  the  testator,  at  Chelsea,  and  not  included  in  the  said  Ranelagh  estate. 
The  supplemental  bill  charged,  that  as  the  fine  on  which  the  Appellant  rested  his 
title  was  obtained  by  gross  fraud,  the  Appellant  ought  to  have  been  restrained  from 
pro-[112]-ceeding  in  his  said  second  action,  and  from  commencing  any  other  action 
for  the  recovery  of  any  part  of  the  said  hereditaments:  And  it  prayed  that  the 
Appellant  might  be  i-estrained  from  proceeding  in  the  said  action,  or  at  least  from 
suing  out  a  writ  of  possession  on  any  judgment  he  might  recover  therein,  and  from 
commencing  any  other  action  against  tlie  Respondent  respecting  the  said  fifehold 
lands,  tenements  and  hereditaments. 

The  Appellant,  in  his  answer  to  the  supplemental  bill,  stated  that  his  former 
answers  were  true,  and  prayed  that  the  same  might  be  taken  as  an  answer  to  so  much 
of  the  supplemental  bill  as  consisted  of  a  reference  tO'  or  repetition  of  any  of  the 
matters  contained  in  the  former  bills  ;  and  he  admitted  that  he  obtained  a  verdict  in 
the  Common  Pleas.  And  he  further  stated  that,  by  an  injunction  of  the  Court  of 
Chancery,  he  was  restrained  from  suing  out  a  writ  of  possession  ;  and  he  admitted 
that,  with  tlie  view  of  taking  advantage  of  the  fine,  (which  fine  he  denied  that  he 
fraudulently,  and  contrary  to  his  duty  as  a  solicitor,  and  for  his  own  private  ends, 
caused  the  testator  to  levy),  and  endeavouring  to  take  advantage  of  the  said  injunc- 
tion being  confined  to  his  proceedings  in  the  Common  Pleas,  he  had  since  commenced 
an  action  in  the  Court  of  King's  Bench*  against  the  Respondent,  for  the  purpose  of 
evicting  her  from  the  possession  of  other  of  the  said  testator's  real  estates  at  Chelsea, 
(viz.)  a  portion  of  the  mansion-house,  [113]  and  the  stables,  coach-house,  land  and 
premises  not  included  in  the  said  Ranelagh  estate,  but  mixed  and  blended  therewith, 
as  stated  in  his  former  answers. 

The  Respondent  having  replied,   and   issue  having  been   joined   between   the 

*  This  action  was  tried  before  Lord  Chief  Justice  Abbott,  at  the  Middlesex 
sittings  after  Michaelmas  term  1825,  and  a  verdict  found  for  the  Appellant.  Upon 
arguments  afterwards  in  the  Court  of  King's  Bench  on  the  effect  of  the  fine,  i*  was 
held  by  the  whole  Court  that  it  did  not  pass  more  than  the  Ranelagh  estate,  with  the 
twelve  messuages  thereon.     See  8  Dowl.  and  Ryl.  549-553. 

1098 


BULKLEY  V.   WTI.FORn  [1834]         U  CLARK  &  FINNELLY. 

parties,  .loliij  Laurens  Bickuell,  of  (irei'ijwich,  <;oiitltMnaii.  oxamiiierl  on  tlio  part  of 
tlie  Kespoiideut,  said,  be  knew  R.  K.  Wilford,  about  three  years  prior  to  liis  death  ;  was 
employed  by  the  Commissioners,  of  Chelsea  Hospital  to  enter  intO'  and  sifjn  the 
contract  mentioned  in  the  pleadings  ;  the  Appellant  acted  a«  the  solicitor  of  R.  R. 
Wilford  on  tliat  occasion.  Mauy  communications  passed  relative  to*  the  levying 
of  a  tine  of  tlie  land  contracted  to  be  purchased,  which  was  six  acres  of  the  Ranolagh 
estate,  and  it  was  arranged  betwee-n  deponent  and  Appellant  that  a  fine  siiould  l>e 
levied  of  the  said  land,  but  deponent  did  not  undei-stand  from  the  Appellant  tliat 
tlie  fine  was  to  extend  to  any  other  land.  Deponent  had  several  conversations  with 
the  Appellant  shortly  after  the  decea.se  of  R.  R.  Wilford  ;  and  in  one  of  those  con- 
versations, Appellant  said  the  fine,  which  was  tlien  lately  levied  of  the  e«ta,tes  of  the 
said  R.  R.  Wilford.  was  a  revocation  of  iiis  will,  and  that  the  Appellant  would  succeed 
to  them  as  heir  at  law  :  upon  wliicii  deponent  said,  that  he,  on  the  part  of  the 
Hospital,  should  require  the  executors  of  the  said  R.  R.  Wilford  to  call  on  the  heir 
at  law  to  be  a  party  to  the  conveyance  of  the  land  purchased  for  the  Hospital,  but 
that,  a,s  the  agreement  had  been  executed  by  the  said  R.  R.  Wilford,  the  purchase^ 
money  would  of  course  be  personal  property  to  be  received  by  the  executors.  The 
Appellant  said,  he  (the  deponent)  should  wait  until  the  executors  communicated  witli 
him  on  the  subject.  T'pon  another  occasion,  depo-[114]-nent  having  accidentally 
met  tlie  Appellant,  remarked  to  him  that  very  great  fault  was  found  with  him  (the 
Appellant)  for  not  having  told  the  said  R.  R.  Wilford  that  the  fine  he  had  levied 
was  a  revocation  of  his  will ;  to  which  the  Appellant  replied  in  theee  words,  "  Why 
should  I  put  a  sword  into  the  General's  hands  to  cut  my  own  throat?"  or  words  to 
that  effect;  and  the  Appellant  added,  that  he  had  no  doubt  that  if  the  (xeneral  had 
lived  a.  short  time  longer,  lie  would  either  have  republished  his  will  or  made  a 
new  one. 

The  witnesses  for  the  Appellant  deposed  to  the'  effect  following :  Edward  Coke 
Wilmot,  of  Boswell-court,  conveyancer,  said  that  ab<iut  ten  days  after  R.  R.  Wilford's 
death,  the  Appellant,  whom  he  had  known  three  or  four  years,  waited  on  him  on 
business,  when  deponent  congratulated  him  on  the  acquisition  of  fortune  which  he 
was  informed  Appellant  was  to  derive  from  General  Wilford's  will;  upon  which 
the  Appellant  expressed  himself  much  disappointed  with  the  disposition  made  by 
the  General  of  his  property,  more  particularly  as  he  believed  liimself  to  be  his 
nearest  relative,  and,  as  the  executors  told  him,  his  heir  at  law.  In  the  conversation 
which  deponent  had  with  the  Appellant,  the  latter  stated  that  R.  R.  Wilford  had 
acquired  tlie  Ranelagh  estate  by  purchasing  at  different  times,  as  opportunities 
occurred,  the  respective  equitable  shares  of  the  different  proprietors  ;  and  he  asked 
dejionent  whether  the  circumstance  of  the  General's  acquiring  the  legal  estate  sub- 
sequently to  the  execution  of  his  will,  did  not  amount  to  a  revocation  of  the  will ; 
to  wliicli  deponent  replied,  that  he  was  of  opinion  it  did  not,  but  added,  that  if  the 
General  had  levied  a  fine  or  suffered  a  recovery  subsequently  to  the  execution  of 
his  will,  and  without  having  afterwards  republished  the  same,  in  that  ca,se  the  will 
would  be  revoked.  The  Appel-[115]-lant  appeared  to  be  astonished,  and  expressed 
a  strong  doubt  whether  the  deponent's  opinion' on  the  point  was  correct;  and  added, 
that  he  never  before  understood  that  a  fine  or  recovery  would  aft'ect  a  revocation 
of  a  will  previously  executed. 

Mary  Frances  Penstone,  another  witness  for  tlie  Appellant,  deposed  that  she 
kept  a  hotel  in  Cork-street,  Burlington-gardens,  and  that  General  Wilford,  whom 
she  had  known  for  12  years,  came  to  her  house  in  November  1822,  a  fortnight  beifore 
his  death,  accompanied  by  the  Respondent  and  the  Appellant.  The  deceased  was 
then  going  to  the  house  of  the  Lord  Chief  Justice  Dallas;  and  the  Appellant  en- 
deavoured to  persuade  him  not  to  go  then,  but  to  defer  the  business  to  some  otliei- 
time,  as  the  General  was  then  taken  ill  with  spasms;  and  the  Appellant  offered  to 
go  to  the  house  of  the  Lord  Chief  Justice  to  put  off  the  appointmeiiit.  The  said 
R.  R.  Wilford  refused  to  attend  to  the  appellant's  suggestions,  and  appeared  to  be 
angry  at  such  retiuest,  and  declared  he  was  determined  to  accomplish  the  business 
he  came  upon  ;  and  he  accordingly  went  away  after  half  an  hour,  to  go,  as  deponent 
understood,  to  the  Lord  Chief  Justice's  house.  The  Res])ondent  then  assigned,  as 
a  reason  for  her  husband's  anxiety  to  accomplish  the  )uirpose  for  whicli  he  came, 
that  he  could  not  settle  his  affaire  until  that  was  done. 
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Edward  Bulkley,  son  of  the  Appellant,  in  his  depositions  described  the  com- 
plicated state  of  the  property:  and  added,  that  he  was  present  at  a  conversation 
ijetween  the  Appellant  and  R.  R.  Wilford,  on  the  Sunday  before  his  decease,  when 
tlie  latter  asked  Appellant  when  the  business  of  the  contract  witli  the  Commissioners 
of  Clielsea  Hospital  would  be  finished,  and  pressed  him  to  name  a  day  for  its  com- 
pletion. [116]  When  Appellant  answered  that  it  would  be  settled  in  ten  days  or  a 
fortnight,  the  deceased  said  that  that  would  be  the  happiest  day  he  had  experienced 
for  many  years  ;  and  he  guxe  as  a  reason  for  his  anxiety,  that  he  intended  to  settle 
his  affairs  when  the  contract  was  completed. 

William  Shirkey,  a  pensioner  of  Chelsea  Hospital,  deposed  that,  on  the  morninij; 
of  the  day  on  which  R.  R.  Wilford  died,  lie  was  directed  by  the  Appellant  to  take  to 
the  General's  house  a  trunk,  containing  deeds  and  writings  relating  to  the  Ranelagli 
estate ;  and  when  he  arrived  at  the  gate  leading  to  the  house,  the  Appellant,  who  had 
gone  tliere  before  liim,  after  talking  to  a  female  servant  at  the  gate,  beckoned  the 
deponent  and  ordered  him  to  take  the  trunk  back,  as  the  General  was  dangerously 
ill ;  and  deponent  believed  that  Appellant  was  prevented  by  that  circumstance  from 
returning  the  said  deeds  to  the  said  R.  R.  Wilford. 

Two  other  witnesses,  one  a  surveyor,  the  other  a  solicitor,  deposed  to  the  state 
of  the  estates;  and  said,  that  by  reason  of  the  removal  of  boundaries,  erections  of 
buildings,  alterations  and  intermi,xture  of  parts  of  one  estate  with  the  other,  it 
was  extremely  difficult,  if  not  impossible,  to  distinguish  between  the  Ranelagh  estate 
and  the  hereditaments  of  the  said  R.  R.  Wilford  which  did  not  form  part  of  that 
estate. 

Hugh  Smith,  of  Cobham,  in  the  county  of  Surrey,  esquire,  said  in  his  deposi- 
tions that  he  knew  the  Respondent  for  20  years  and  upwards,  the  Appellant  for 
about  20  years,  and  R.  R.  Wilford,  deceased,  for  25  years.  That  the  said  R.  R.  Wil- 
ford was,  in  his  lifetime,  possessed  of  hereditaments  situate  in  the  parish  of  St. 
Luke,  Clielsea,  in  the  county  of  Middlesex,  part  of  which  descended  to  him  from 
[117]  his  father,  other  part  thereof  by  purchase  from  John  Dixon,  esquire,  and 
other  part  by  purchase  of  the  proprietors  of  Ranelagh.  That  he  (deponent)  was  from 
the  year  1801  to  1822  in  tlie  habit  of  being  professionally  consulted  as  a  conveyance!' 
by  the  trustees  of  what  was  formerly  called  the  Ranelagh  estate,  in  the  pleadings 
in  tliis  cause  mentioned,  in  regard  to  the  title  of  the  said  estate,  and  particularly 
whether  the  trustees  thereof  could  of  themselves  dispose  of  the  same  without  the 
concurrence  of  the  several  individuals  equitably  interested  in  the  thirty-six  parts 
or  shares  whereof  the  said  estates'  consisted,  and  if  not,  to  advise  whether  the  said 
individuals  had  such  titles  to  their  respective  shares  as  would  enable  them  and  the 
said  trustees  to  convey  a  good  title  to  a  purchaser  ;  and  that,  in  order  to  give  a 
satisfactory  answer  to  the  said  trustees,  deponent  carefully  examined  and  investigated 
the  title  of  the  said  trustees  and  of  the  several  individuals  beneficially  interested 
in  the  shares  of  the  said  estate,  and  found  several  of  such  shares  very  defective  in 
title,  insomuch  that  deponent  advised  the  said  trustees  and  such  of  the  proprietors 
as  consulted  him  that  they  (the  said  trustees)  of  themselves,  nor  with  the  concurrence 
of  tlie  several  other  persons  claiming  the  beneficial  interest  in  the  said  tliirty-six 
parts  or  shares,  could  not,  with  any  degree  of  probability  of  canning  a  sale  into 
execution  in  the  then  state  of  the  title,  enter  into  any  contract  for  that  purpose. 
That  some  time  after  he  had  given  such  advice,  but  at  what  time  in  particulaa- 
deponent  couldi  not  recollect,  he  was  informed  by  the  said  R.  R.  Wilford.  (who  was 
himself  a  j.iroprietor  of  one  of  the  shares  of  tlie  said  Ranelagh  estate,)  that  from  the 
nature  of  the  Ranelagh  estate,  in  regard  to  its  bearings  and  locality  upon  his  other 
[118]  property  adjoining  thereto  and  in  part  intermixed  therewith,  he  had  come 
to  a  resolution  to  purchase  the  whole  of  the  remaining  thirty-five  shares  of  the 
different  persons  claiming  the  equitable  interest  tlierein,  with  the  best  titles  they 
could  make  thereto  ;  when  deponent  advised  him,  and  also  the  Appellant,  wlio  then 
acted  as  his  solicitor,  that  if  he  carried  his  said  resolution  into  execution,  it  would 
be  advisable  for  him,  as  soon  as  he  had  completed  sucli  purchases,  to  levy  a  fine 
of  the  Ranelagh  property,  in  order  to  strengthen  and  protect  his  title  thereto,  as 
the  title  of  several  of  the  shares  appeared  to  deponent  very  defective ;  and  as  a  fine 
of  the  whole  would  not  be  more  expensive  in  deponent's  judgment  than  a  fine  of  tlie 
particular    shares   wherein   such    defect   appeared,    deponent    advised   the   fine   to 
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comprise  the  whole  of  the  shares.  That  he  was  informed  by  R.  R.  Wilford,  and  by 
the  Appellant,  from  time  to  time  for  several  years  afterwards  and  down  to  the 
year  1822,  of  the  progress  they  had  made  in  making  such  purchases,  many  of  which 
had  been  made,  with  the  knowledge  of  deponent,  of  persons  for  whom  deponent 
was  individually  concerned  :  and  ultimately,  in  the  year  1822,  lie  was  informed  by 
the  Appellant,  and  which  information  deponent  believed  to  be  true,  that  the  said 
U.  R.  Wilford  had  completed  his  purchase  of  the  whole  of  the  remaining  thirty-five 
shares  of  the  said  Ranelagh  estate,  and  was  then  the  sole  owner  thereof.  That  a 
draft  of  a  deed,  purporting  to  be  a  conveyance  of  the  legal  estate  in  tiie  whole  of  the 
said  Ranelagh  property,  was  submitted  to  the  perusal  and  ajiproval  of  deponent 
by  the  Appellant,  as  tlie  solicitor  of  the  said  R.  R.  Wilford,  in  behalf  of  one  or  more 
of  the  persons  wlio  were  parties  thereto  ;  at  which  time  he  again  repeated  to  the 
Appellant  the  advice  [119]  he  had  given  some  years  before  in  respect  of  levying 
a  fine,  and  advised  him  to  lose  no  time  in  recommending  and  advising  the  said 
R.  R.  Wilford  to  levy  such  fine  immediately,  meaning  such  fine  to  comprehend  the 
whole  of  the  Ranelagh  estate,  and  not  any  particular  part  thereof,  althougli  the 
defect  of  title  only  extended  to  some  particular  part.s  or  shares  of  the  said  Ranelagh 
estate. 

The  several  causes  having  come  on  to  be  heard  before  the  Vicet-Chancellor,  his 
Honor,  by  a  decree  bearing  date  the  23d  of  February  1826,  ordered  (among  other 
tilings)  that  the  parties  should  proceed  to  a  trial  at  law  in  the  Court  of  King's 
Bench,  on  tlie  following  issues:  viz.  1st.  Whether  the  Appellant  George  Wilford 
Hulkley  fraudulently  induced  the  testator  R.  R.  Wilford  to  extend  the  fine  levied 
by  him  beyond  the  property  agreed  to  be^  sold  to  the  Commissioners  and  Governoi-n 
of  the  Royal  Hospital  at  Chelsea  ;  2d.  Whether  the  said  Appellant  fraudulently 
omitted  to  inform  the  said  testator  that  such  fine  would,  as  to  the  property  comprised 
therein,  revoke  any  will  of  the  testator  which  might  be  in  existence:  And  in  such 
issue  the  Respondent  was  to  be  plaintiff,  and  the  said  Appellant  was  to  be  defendant. 

The  Respondent  presented  her  petition  of  appeal  to  the  then  Lord  Chancellor 
against  that  decree,  as  far  as  it  directed  issues  to  be  tried  at  law.  The  appeal  was 
heard  by  his  Lordship,  and  the  decree  aifirmed  by  an  order  bearing  date  the  5th  of 
May  1828. 

In  pursuance  of  the  said  decree  and  order,  tlie  parties  proceeded  to  a  trial  at 
law,  at  the  sittings  after  Easter  term  1829,  at  Westminster,  l>efore  t'le  Chief  Justice 
of  the  Court  of  King's  Bench;  when  [120]  the  jury,  upon  the  first  issue,  found  that 
the  Appellant  did  not  fraudulently  induce  the  said  R.  R.  Wilford  to  extend  the  said 
fine  beyond  the  property  agreed  tO'  be  sold  to  the  said  Commissioners  and  Governors 
of  the  Royal  Hospital;  and  on  the  last  issue,  the  said  jury  found  that  the  Appellant 
did  fraudulently  omit  to  inform  the  said  R.  R.  Wilford  that  the  aforesaid  fine  would, 
as  to  tlie  property  comprised  therein,  revoke  any  will  of  the  said  R.  R.  Wilford 
which  might  be  in  existence  at  the  time  such  fine  was  levied. 

The  Respondent,  on  the  'id  of  July  1829,  signed  judgment  upon  the  second  issue 
so  found  for  her.  The  Appellant,  on  the  15th  of  the  same  month,  applied  by  motion 
to  tlie  Lord  Chancellor  for  a  new  trial  of  that  issue,  but  his  Lordship  did  not  think 
fit  to  make  any  order. 

The  causes  having  afterwards  come  on  to  be  heard  before  the  Lord  Chancellor 
on  further  directions,  his  Lordship,  by  a  decree  bearing  date  the  -SOth  of  July  1829, 
declared  (among  other  things)  that,  having  regard  to  the  finding  of  the  jury  on 
the  second  issue,  and  to  the  evidence  produced  and  read  in  the  cause,  the  Appellant, 
the  heir  at  law  of  the  testator  R.  R.  Wilford,  ought  not  to  be  permitted  to  take 
advantage  of  the  fine  levied  by  the  said  testator;  and  that  the  whole  of  the  lands, 
tenements  and  liereditaments,  in  the  pleadings  mentioned,  excepting  such  part 
thereof  as  was  included  in  tlie  said  contract  with  the  Governors  of  Chelsea  Hospital, 
ought  to  be  considered  as  having  passed  by  his  will  to  the  Respondent ;  and  tliat  the 
Appellant  should  convey  to  her  in  fee,  or  as  she  should  direct,  all  such  estate,  right 
and  interest,  as  had  descended  to  him  as  aforesaid,  in  all  the  said  lands,  tenements 
and  hereditaments,  not  comprised  [121]  in  the  said  contract:  And  it  was  ordered 
that  the  Appellant  be  restrained  by  injunction  from  commencing  or  prosecuting 
any  other  action  at  law  against  the  Respondent  respecting  the  said  freehold  lands 
and  hereditaments  lately  belonging  to  the  said  testator,  etc. 
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The  Appellant  presented  his  petitioii  uf  a]i]ieiil  to  this  House  from  the  decree  of 
the  2.'!d  of  February  1S26,  directing:  tlie  issues;  and  also  from  the  orders  or  decrees 
of  the  5th  of  May  1828.  and  of  the  loth  and  30th  of  July  1 829,  respectively  :  and  therein 
submitted  tliat  they  ought  to  be  severally  re(\'eiTied,  and  tlie  Respondent's  bills  ditj- 
missed  so  far  as  it  was  therein  prayed  tliat  the  Appellant  might  be  declared  a  trustee 
for  the  Respondent  of  the  whole  of  the  lands  and  hereditaments  late  telonging  to 
the  testator  which  had  descended  to  the  Appellant  as  his  heir  at  law  ;  and  that  he 
might  be  restrained  by  injunction  from  further  proceeding  in  the  action  of  eject- 
ment in  the  bills  mentioned,  or  suing  out  execution  on  any  judgment  he  might  recover 
therein,  and  from  commencing  any  other  action  at  law  against  the  Respondent 
respecting  the  freehold  hereditaments  belonging  to  the  testator. 

Sir  Edward  Sugden,  for  the  Appellant: — The  object  of  Mrs.  Wilford's  bill  was  to 
make  tlie  Appellant  convey  to  her  the  estates  which  liad  descended  to  him  as  heir  at 
law  of  General  Wilford.  The  Court  below  directed  issues  to  a  jury,  in  order  to 
ascertain  what,  if  any,  fraud  had  been  committed  by  Mr.  Bulkley.  The  jury  found  for 
Mr.  Bulkley  on  one  of  the  issues,  and  against  him  on  the  other.  A  motion  was  then 
made  in  equity  for  a  new  trial,  which  was  refused ;  and  a  decree  was  then  made, 
consequent  upon  the  finding  of  the  jury,  according  to  the  prayer  [122]  of  the  bill. 
The  object  now  is  to  review  those  several  orders,  and  to  show  that  no  such  orders  ought 
to  have  been  made  upon  the  general  equity  ;  but  if  the  general  equity  did  exist,  then, 
upon  the  particular  facts,  to  insist  that  there  ought  to  have  been  a  new  trial. 

The  first  point  made  by  the  bill  was,  that  Mr.  Bulkley,  knowing  of  the  devise  to 
the  Respondent,  formed  a  scheme  to  have  a  fine  levied  of  the  testator's  property, 
for  the  purpose  of  revoking  the  will,  in  order  that  he  himself  might,  as  heir  at  law, 
acquire  the  estates ;  and  that,  with  such  a  view,  he  advised  the  testator  not  to  confine 
the  fine  to  that  part  of  the  premises  called  the  Ranelagh  estate,  respecting  the  title 
of  which  doubts  had  arisen,  but  to  levy  a  fine  of  the  whole  of  the  estates.  It  may 
be  necessary  to  state  that,  upon  argument  in  a  court  of  law,  the  operation  of  the 
fine  has  been  restrained  to  the  parts  which  were  sold,  and  to  the  other  parts  of  the 
Ranelagh  estate;  and  it  has  been  held  that  the  description  of  tlie  parcels  in  the  fine 
did  not  include  the  whole  property  (see  8  Dowl.  and  Ryl.  549).  The  only  part,  there- 
fore, now  in  question  is  that  which  is  covered  by  the  fine,  namely,  the  Ranelagh  estate. 

Upon  that  part  of  the  case  relating  to  the  effect  of  the  fine,  the  Vice-Chancellor, 
in  delivering  his  judgment  directing  the  issues,  was  of  opinion  that  it  was  not  at  all 
to  be  considered  necessary,  on  the  part  of  Mr.  Bulkley  as  a  solicitor,  that  he  should 
know  what  the  law  was  as  regards  that  point.  The  question  has  been  often  tried  in 
courts  of  common  law,  that  is,  whether  there  has  been  such  negligence  on  tlie  part  of 
a  solicitor  as  would  enable  the  party  employing  him  to  recover  damages :  there  are  a 
great  many  [123]  cases  to  show  that  he  would  not  be  liable  as  an  attorney,  for  not 
having  that  knowledge  which  did  not  belong  properly  to  his  branch  of  the  profession. 
This  effect  of  a  fine  operating  as  a  revocation  of  a  will,  which  is  now  familiar  to  moat 
of  your  Lordships,  was  not  formerly  so  well  understood.  There  is  that  particular  in- 
stance of  a  former  Lord  Chancellor  (Lord  Erskine),  to  whom,  for  his  patriotic 
exertions,  a  person  devised  a  very  large  estate;  and  an  attorney,  also  happening 
to  have  a  particular  friendly  feeling  towards  that  distinguished  person,  "  to  make 
assurance  doubly  sure,"  got  that  testator  to  levy  a  fine;  and  when  the  testator  had 
done  it,  the  attorney  went  to  his  friend  whom  he  had  intended  to  favour,  and  told 
him  a  great  deal  about  what  a  kindness  he  had  done  him.  Upon  consulting  other 
learned  persons,  however,  it  turned  out  that  the  effect  of  this  attorney's  kindness  was 
tO'  revoke  the  will,  and  send  the  estate  to  the  heir  at  law  of  the  testator.  The  anecdote 
serves  to  show  that  it  is  not  generally  known  among  solicitors  that  a  fine  has  that 
operation.  Mr.  Bulkley  swears,  in  his  answer,  that  he  had  not — and  it  is  clearly 
proved  by  evidence,  as  far  as  such  a  thing  can  be  proved,  that  he  had  not — that  know- 
ledge of  the  law  which  would  have  enabled  him  to  tell  the  General  what  effect  the 
fine  would  have  on  the  will,  if  he  had  known  there  was  one:  and  then  it  was  put  in 
the  issues,  1st.  whether  the  appellant  fraudulently  induced  the  testator  to  extend 
the  fine  to  the  whole  property ;  and  2dly,  whether  he  fraudulently  omitted  to  inform 
the  testator  that  such  fine  would  have  the  effect  of  revoking  his  will.  The  jury  found 
there  was  no  fraudulent  inducement  by  Mr.  Bulkley :  it  was  clear,  on  the  evidence, 
that  he  not  only  did  not  [124]  suggest  the  fine,  but  that  he  actually  wanted  the  levy- 
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ing  of  it  to  be  delayed,  in  conse<^uence  of  the  ill  state  of  health  of  General  Wilford  ; 
and  therefore  it  would  have  been  impossible  for  the  jury  to  come  to  the  conclusion 
that  he  induced  the  General  to  extend  it.  The  evidence  of  Mr.  Hugh  Smith  showed 
that  he  had,  for  a  long  time  past,  suggested  the  necessity  of  levying  a  fine  of  all  the 
property  ;  and  it  is  not  disputed  that  tlie  fine  in  the  particular  case  was  required  by 
Mr.  Bicknell,  and  never  was  suggested  by  Mr.  Bulklej'. 

But  the  jury  found,  on  the  second  issue,  that  there  was  a  fraudulent  concealment 
on  the  part  of  Mr.  Bulkley  ;  that  he  fraudulently  omitted  to  inform  the  testator  that 
the  fine  would,  as  to  the  property  comprised  in  it,  revoke  any  will  of  the  testator 
previously  made  of  that  property.  That  finding  of  the  jury  turned  upon  a  con- 
versation which  took  place  between  Mr.  Bulkley  and  Mr.  Bicknell,  two  months  after 
the  testator's  death.  The  Lord  Chancellor,  on  an  application  made  to  him  for  a  new 
trial  on  that  ground,  refused  tu  grant  it;  and  having  refused  that,  his  Lordship,  aa 
a  matter  of  course,  decreed  in  favour  of  Mrs.  Wilford,  on  the  ground  of  this  fraudu- 
lent omission  to  inform  Central  Wilford  of  the  effect  of  the  fine.  Mr.  Bulkley,  by 
this  appeal,  submits  that  there  ought  to  have  been  no  issue  at  all  directed  ;  but  the 
issues  having  been  directed,  and  the  first  found  for  him,  the  second  could  not,  as  he 
apprehends,  be  made  the  ground  for  a  decree  against  him  :  the  evidence  produced  was 
such,  and  the  finding,  with  reference  to  that,  was  such  as  to  enable  him  ^o  have  a  new 
trial,  and  therefore,  quacumque  via,  there  ought  not  to  have  been  the  decree  which 
was  ultimately  made  against  him. 

[125]  As  regards  the  general  question — and  a  more  important  question  never 
arose — it  appears  to  us  that  in  this  case  the  equity  has  got  a  little  wide.  There  is 
nothing  like  it  in  the  books  ;  and  unless  your  Lordships  and  the  Courts  below  sto]> 
at  some  well-known,  clear,  marked  boundary,  it  is  not  easy  to  foresee  to  what  extent 
you  may  go.  There  is  nothing  in  the  books  of  reports,  or  ever  laid  down,  that  goes 
beyond  this — that  if  a  testator  is  prepared  to  do  a  thing  which  he  had  power  to  do, 
and  the  person,  who  would  take  his  property  if  he  omitted  to  do  that  act,  makes  a 
representation  to  him  to  this  effect,  "  Don't  do  it ;  I  will  do  it  myself ;  don't  give  your 
self  the  trouble  to  make  that  charge ;  the  property  will  come  to  me,  and  I  will  take  cart- 
to  do  it ;  "  upon  such  representation,  the  act  not  being  done,  because  the  party  bound 
himself  that  he  would  do  it,  the  cases  go  simply  to  show  that  that  party  shall  be  com- 
pelled to  do  what  the  testator  would  himself  have  done  if  he  had  not  been  prevented  by 
the  promise  of  the  party  who  afterwards  breaks  his  engagement :  Tliyiin  v.  Thynn 
(1  Vern.  296),  Devenish  v.  Baines  (Pre.  in  Cha.  3).  This  cases  goes  infinitely  beyond 
anything  of  that  sort.  This  is  not  a  declaration  made,  but  an  omission  to  make  it. 
This  is  not  that  something  has  been  spoken,  but  that  an  act  done  has  an  operation 
which  has  not  been  declared.  This  is  the  first  case  that  ever  has  occurred  in  which 
a  man's  legal  right  has  been  taken  from  him — not  upon  anything  which  he  has  done, 
for  the  Apjiellant  has  done  nothing  improperly,  as  the  jury  have  found — not  upon 
anything  which  he  has  said,  for  he  has  said  nothing- — not  upon  any  misrepresentation 
— not  upon  any  concealment,  for  nobody  can  say  he  concealed  anything;  as  notliing 
[126]  was  sought  to  be  known,  it  was  not  necessary  there  should  be  any  statement — 
but  upon  an  omission  to  make  a  declaration,  the  result  of  which,  as  it  has  happened 
by  a  state  of  circumstances  over  which  he  had  no  control,  has  vested  an  estate  in 
himself.  There  is  no  proof  whatever  that  the  testator  himself  was  ignorant  of  the 
effect  of  the  fine;  there  is  no  proof  of  information  withheld  by  the  Appellant,  as 
far  as  he  had  any  knowledge  ;  there  is  no  proof  that  the  Appellant  himself  knew 
what  the  operation  of  the  fine  was,  so  that  he  could  communicate  it;  but  there  is 
negative  proof  that  he  did  not  know,  and  he  has  sworn  positively  that  he  did  not 
know,  its  operation  ;  there  is  no  proof  whatever  that  he  knew  a  will  had  been  executed  ; 
he  swears  he  did  not  know  it  ;  and  there  is  no  proof  whatever  that  he  knew  he  was 
heir,  and  he  swears  he  did  not  know  he  was. 

Other  solicitors  (Messrs.  Few  and  Ashmore)  were  concerned  for  General  Wilford. 
They  had  drawn  his  will,  and  were  concerned  for  Mrs.  Wilford,  who  joined  in  the 
fine  ;  and  they  had  never  told  Mrs.  Wilford  or  General  Wilford  that  it  would  revoke 
the  will.  They  knew  that  the  will  iiad  been  executed  ;  Mrs.  Wilford  knew  that  the 
fine  was  levied.  Suppose  Mr.  Ashmore  or  Mr.  Few  had  been  the  heir  at  law,  and  that 
the  estate  had  been  devised  to  Mr.  Bulkley,  could  he  file  a  bill  against  Mr.  Few  or  Mr. 
Ashmore,  who,  knowing  that  there  was  a  will,  and  that  a  fine  had  been  levied,  had 
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not  stated  the  effect  of  the  fine  which  they  did  not  levy?  But,  according  to  this 
decree,  Mr.  Few  or  Mr.  Ashmore,  in  the  case  supposed,  would  have  been  bound  to  give 
up  the  estiite  to  Mr.  Bulklev.  Nobody  ever  heard,  in  a  Court  of  Equity,  anytliing  8i> 
wild. 

By  the  contract  with  the  Commissioners  -of  Chelsea  [127]  Hospital,  which  was 
entered  into  in  1820,  a  fine  was  to  be  levied;  it  was  Mr.  Bicknell,  solicitor  for  the 
College,  and  not  Mr.  Bulkley,  who  suggested  and  required  it.  On  the  2Sth  March 
1822,  the  will  was  prepared  by  Messrs.  Few  and  Ashmore,  who  had  generally  acted 
as  the  solicitors  for  Mrs.  Wilford  as  well  as  for  General  Wilford.  Mr.  Bulkley  had 
nothing  to  do  with  that  will :  it  was  cautiously  concealed  from  him.  In  Michaelmas 
term  1832,  the  fine  was  levied,  and  Mrs.  Wilford  joined  in  it.  Your  Lordships  will 
not  have  much  difficulty  in  supposing  that  she  mentioned  that  to  her  solicitors.  But 
the  great  pressure  of  this  case  is,  that  the  fine  was  extended  beyond  the  land  con- 
tracted to  be  sold.  Now  it  is  not  easy  to  find  a  case  in  which,  when  a  fine  was 
required  by  a  purchaser  of  part  of  an  estate,  the  vendor  did  not  levy  a  fine  of  the 
whole,  meaning  to  declare  the  other  uses  at  the  time  the  conveyance  was  to  be  made. 
It  was  of  course  to  make  Mr.  Bicknell  a  conusee  ;  it  was  not  intended  thereby  to  mis- 
lead anybody  :  it  is  sworn  by  Mr.  Bulkley  that  he  had  no  improper  motive  in  making 
him  a  conusee. 

Let  me  now  draw  your  Lordships'  attention  to  the  evidence  in  this  case.  Mr. 
Edward  Coke  Wilmot,  who  is  a  conveyancer,  and  the  object  of  whose  evidence  was  to 
show  that  Mr.  Bulkley  did  not  know  the  operation  of  the  fine,  states,  that  about  10 
days  after  the  death  of  Mr.  Wilford,  the  Appellant  attended  the  deponent  on 
business,  when  deponent  congratulated  him  upon  the  acquisition  to  his  fortune  from 
the  will  of  Mr.  Wilford  ;  upon  which  the  Appellant  expressed  himself  much  dis- 
appointed, more  particularly  so  as  he  believed  himself  to  be  the  nearest  surviving 
relation,  and,  as  the  executors  told  him,  the  [128]  heir  at  law  also  of  General  Wilford. 
The  Appellant  then  detailed  to  deponent  the  manner  in  which  General  Wilford  had 
acquired  the  Ranelagh  property,  namely,  by  purchasing  tlie  respective  equitable 
shares  of  the  different  proprietors  as  opportunities  occurred.  The  Appellant  then 
asked  deponent,  whether  the  circumstance  of  General  Wilford  having  subsequently 
to  the  execution  of  his  will  acquired  the  legal  estate  (being  previously  thereto  owner 
(if  the  ecjuitable  estate  only  in  the  respective  shares  of  the  Ranelagh  property),  did 
not  amount  to  a  revocation  of  his  will ;  to  which  deponent  replied  that  he  was  of 
opinion  it  did  not,  but  that  if  General  Wilford  had  either  levied  a  fine  or  suffered  a 
recovery  subsequently  to  the  execution  of  his  will,  and  without  having  afterwards 
republished  the  same,  in  that  case  the  will  would  have  become  revoked.  Upon  mak- 
ing that  observation,  the  Appellant  appeared  to  be  astonished,  and  expressed  a  strong 
doubt  whether  the  opinion  given  by  deponent  upon  the  latter  pioint  was  tenable  ;  and 
he  added,  that  although  he  had  been  in  practice  many  years,  he  had  never  before 
understood  that  tlie  circumstances  of  a  fine  levied  or  a  recovery  suft'ered  by  a  testa- 
tor after  the  execution  of  his  will,  would  effect  a  revocation  of  such  will.  So  that 
as  far  as  negative  evidence  can  go,  it  is  proved  that  the  Appellant  did  not  know  this 
effect  of  a  fine  ;  and  your  Lordships  will  always  bear  in  mind,  that  he  has  purged 
his  own  conscience  by  swearing  over  and  over  again  (the  question  has  often  been 
put  to  him)  that  he  was  not  aware  that  that  was  the  effect  of  a  fine,  nor  that  a  will 
had  been  executed. 

The  evidence  also  shows,  that  there  was  a  disposition  on  the  part  of  the  Ap- 
pellant to  prevent  the  General  from  levying  the  fine.  Mrs.  Penstone,  who  [129] 
kept  an  hotel  in  Burlington-gardens,  deposed  "  that  R.  R.  Wilford  was  at  her  house, 
accompanied  by  the  Respondent  and  Appellant,  about  a  fortnight  previous  to  his 
death  ;  that  lie  was  very  much  indisposed  ;  that  he  was  on  his  way  to  the  house  of  the 
Lord  Chief  Justice,  as  he  then  informed  deponent;  that  the  Appellant  endeavoured 
to  persuade  him  not  to  proceed  at  that  time  on  the  business  but  to  defer  it  to  some 
future  period,  assigning  as  a  reason  his  being  so  much  indisposed  :  that  he  refused  to 
attend  to  the  request  of  the  Appellant,  and  appeared  to  deponent  to  be  very  angry  at 
such  request,  and  declared  that  lie  was  determined  to  accomplish  the  business  on 
which  he  had  set  out ;  and  the  Respondent  gave  as  a  reason  for  the  anxiety  her  hus- 
band expressed  to  accomplish  the  purpose,  that  he  could  not  settle  his  affairs  till  that 
was  done."     This  settling  of  his  affairs  meant  the  making  of  his  will  :  and  that  the 
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General  was  anxious  to  make  his  will  is  evident  from  the  conversation  between  him 
and  the  Appellant,  as  stated  in  the  depositions  of  the  Appellant's  son,  "  that  (ieneral 
Wilford  asked  the  Appellant  when  tlie  business  of  the  contract  would  be  done,  and 
repeatedly  pressed  him  to  name  a  day  for  its  completion  ;  and  the  Appellant  answered 
that  he  thought  it  would  be  settled  in  ten  days  or  a  fortnight,  to  which  General  Wilford 
replied  that  that  would  be  the  happiest  day  he  had  for  many  years  ;  and  gave  as  a. 
reason  for  his  wishing  to  know  when  it  would  be,  and  to  have  it  completed  without 
loss  of  time,  that  he  intended  to  settle  his  affairs  when  the  contract  was  comiileted.' 
His  object  then  was  to  hurry  the  thing  as  much  as  possible,  in  order  that  he  might 
settle  his  affairs.  To  settle  his  affairs,  was  of  course  to  make  his  will.  It  is  proved 
by  another  witness,  that  he  was  directed  [130]  by  the  Appellant  to  take  the  deeds 
home;  that  when  he  arrived  with  them  at  the  gate  leading  towards  the  General's 
house,  at  that  moment  he  was  informed  the  General  was  just  dead.  That  is  only 
proved  in  order  to  show  a  fair  and  bona  fide  winding  up  of  the  matter  on  the  part  of 
Mr.  Bulkley ;  that  he  was  entirely  closing,  as  far  as  regarded  himself,  the  whole 
transaction.  As  to  the  description  of  the  property,  there  is  tlie  evidence  of  Mr.  Hugh 
Smith,  which  was  afterwards  read  at  the  trial,  to  show  that  he  was  the  person  who 
originally  advised,  and  who  afterwards  repeated  that  advice  to  the  Appellant  and  to 
General  Wilford  himself,  to  levy  a  fine  of  the  whole  of  that  property,  in  consequence 
of  the  different  natures  of  the  title;  and  Mr.  Bicknell,  upon  his  cross-examination, 
stated  expressly  that  he  was  the  person  who  required  the  fine  to  be  levied. 

As  far  as  the  evidence  goes,  there  is  nothing  to  show — there  was  nothing  when  those 
issues  were  directed — that  the  testator  himself  did  not  know  what  the  effect  of  the 
fine  was,  or  that  Mr.  Bulkle}'  knew  what  its  effect  was  ;  on  the  contrary,  there  is 
evidence  to  show  the  latter  did  not  know  it.  So  that  everything  which  could  lead 
to  a  fraudulent  omission,  supposing  he  was  bound  to  declare  it,  every  circumstance 
is  absent.  He  did  not  know,  first  of  all ;  he  could  not  tell  what  he  did  not  know, 
and  he  swears  he  was  ignorant  as  an  attorney  of  the  operation  of  the  fine  ;  and  it 
is  proved  by  Mr.  Wilmot  that  he  expressed  great  surprise  when  he  was  told  it  had 
that  operation.  If,  then,  your  Lordships  sliould  be  of  opinion  that  he  did  not  know 
of  its  effect,  as  the  fair  result  of  the  evidence,  quoad  this  question,  there  was  nothing 
to  try  by  an  issue,  because  he  could  not  fraudulently  omit  to  inform  his  client  of  that 
which  [131]  he  himself  was  not  informed  of.  Where  could  be  the  inducement  for  him 
to  commit  such  a  fraud?  He  did  not  know  he  was  heir  ;  if  he  had  known  that,  he 
might  then  reasonably  have  inquired  if  there  was  a  will.  He  knew  he  was  a  relation 
and  an  object  of  great  regard  with  the  General,  who  had  provided  for  several  of  his 
children.  If  there  was  a  will,  nobody  liad  a  right  to  be  more  favoured  in  it  than 
Mr.  Bulkley  himself.  Can  you  suppose,  therefore,  if  he  had  known  there  was  a  will, 
that  he  would  have  directed  a  fine  to  be  levied  to  destroy  that  will  1  To  suppose  that, 
is  to  suppose  insanity.  He  might  be  destroying  his  own  prospects,  for  no  one  was 
more  likely  to  be  provided  for  than  himself,  under  the  will  of  General  Wilford. 
There  was  no  sufficient  ground,  therefore,  tO'  rest  the  case  on,  in  order  to  bring  before 
a  jury  a  question  of  a  fraudulent  concealment. 

Your  Lordships  are  aware  of  the  great  importance  of  an  answer  in  tliis  case; 
because  if  you  (a  plaintiff")  come  to  establish  your  title  in  a  Court  of  Equity,  and 
you  ask  the  defendant,  as  you  have  a  right  to  ask  him,  and  to  force  him,  by  the 
penalties  attached  to  false  swearing,  to  state  all  he  does  know,  if  he  swears  he  is  not 
guilty  of  the  act  with  which  you  charge  him  ;  tliat  he  has  not  and  never  had  the  know- 
ledge upon  which  you  would  lay  the  foundation  for  your  equity  ;  the  consequence  is, 
you  cannot  fix  him  with  that  from  which  he  has  entirely  purged  himself,  for  a  man. 
has  a  right  to  have  his  answer  read  ;  unless  you  can  disprove  that  which  he  swears, 
as  your  equity  depends  on  the  case  you  have  made,  and  he  flatly  denies  it  by  his 
answer,  you  are  not  entitled  tO'  a  decree  at  all.  The  alleged  equitable  title  cannot 
succeed,  because  it  is  not  proved.  It  is  of  the  essence  of  this  case  to  look  to  what 
tlie  defendant  has  sworn  ;  [132]  and  I  have  shown  to  your  Lordships,  in  answer  to  the 
several  bills,  that  he  has  repeatedly  pledged  his  oath,  and  there  is  no  attempt  at 
disproving  it,  that  he  did  not  know  the  eft'ect  of  the  fine  as  regarded  the  question  of 
revocation  :  he  did  not  know  he  was  heir  at  law,  and  did  not  know  a  will  was  made. 

My  Lords,  there  is  aiiotlier  point  which  is  exceedingly  important  to  be  considered 
in  this  question  as  regards  the  propriety  of  the  conduct  of  Mr.  Bulkley,  if  he  had 
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ever  known  tlie  operation  of  the  fine.  Few  and  Ashmore  were  the  General's  con- 
fidential solicitors ;  Mr.  Bulkier  was  a  relation,  and  as  such,  an  object  of  the  General's 
bounty,  and  he  was  employed  by  him  in  those  matters  in  which  no  confidence  was 
necessarily  placed  in  him  ;  as  for  example,  no  confidence  was  necessary  in  com- 
pleting the  sale  of  part  of  the  estate,  beyond  that  which  you  would  place  iu  any 
respectable  solicitor.  But  tliere  is  considerable  confidence  necessarily  placed  in 
the  man  who  has  the  preparing  of  your  testamentaiy  disposition  :  the  contract  of 
sale  may  be  known  to  all  mankind,  tliere  is  no  reason  why  it  should  be  concealed  ;  the 
other  is  only  known  to  yourself  and  your  confidential  solicitor,  and  you  desire  it  shall 
not  go  further.  Now  the  General  did  not  employ  his  relation  to  draw  his  will, 
being  desirous  probably  that  he  might  be  kept  in  ignorance  of  his  testamentary 
dispositions.  It  was  known  that  Few  and  Ashmore  were  the  regular  solicitors,  both 
of  the  General  and  of  Mrs.  Wilford,  in  all  confidential  matters  ;  would  it  not  have  been 
therefore  a  piece  of  impertinence  on  the  part  of  Mr.  Bulkley  to  have  spoken  to  the 
General  about  his  will? 

The  whole  case  before  the  jury  on  the  trial  of  the  issues,  turned  upon  the  con- 
versation which  took  place  between  Mr.  Bulkley  and  Mr.  Bicknell,  and  which  is  [133] 
put  very  loosely  in  the  depositions  in  the  cause.  It  appears  that  there  were  two 
interviews  between  them;  the  first  was  about  si.x  weeks  after  General  Wilford's 
death,  tlie  second  was  within  a  week  after  that,  and  did  not  last  more  than  five 
minutes.  Mr.  Bicknell  says,  the  Appellant  informed  him  at  the  first  interview 
tliat  the  fine  w-as  a  revocation  of  the  will  of  General  Wilford,  and  deponent  did  not 
recollect  that  he  did  then  make  any  remark  thereon  :  buti  that  on  another  occasion, 
when  deponent  was  at  the  Green  Man  inn,  on  Blackheatli.  and  just  as  he  was  entering 
a  room  tliere,  the  Appellant  came  up  to  him,  and  deponent  then  remarked  that  very 
great  fault  wa.s  found  with  the  Appellant  for  not  having  told  General  Wilford  that 
the  fine  he  had  levied  was  a  revocation  of  the  will ;  and  in  reply  the  Appellant  said, 
"  Why  should  I  put  a  sword  into  the  General's  hands  to  cut  my  own  throat?  "  and 
upon  deponent's  saying  that  he  ought  to  have  informed  the  General  that  the  fine 
was  a  revocation  of  his  wiU,  the  Appellant  replied,  "  that  he  had  no  doubt  that  if  the 
General  had  lived  a  little  time  longer,  he  would  either-  have  republisJied  his 
will,  or  made  a  new  one."  Now  is  a  man's  estate  to  be  taken  from 
him  for  a  rash  observation  in  a  casual  conversation  of  this  sort? 
In  the  first  conversation,  si.x  weeks  after  tlie  death,  not  a  word  is  said 
by  Mr.  Bicknell  in  disapprobation  as  to  the  omission  to  state  the  operation  of  the 
fine  ;  but  one  week  after  that  again,  which  is  seven  weeks  after  the  General's  death, 
and  when  this  matter  became  the  subject  of  casual  conversation,  Mr.  Bicknell  attacks 
Mr.  Bulkley  on  the  ground  of  his  not  having  made  the  communication.  This  con- 
versation is  made  the  foundation  of  a  decree  against  Mr.  Bulkley.  Now,  in  the  first 
place,  doe.s  the  observation  itself  [134]  warrant  the  decree  which  has  been  made? 
How  much  might  depend  on  the  manner  and  tone  in  which  it  was  said,  the  present 
or  the  pa.st  tense,  with  reference  to  the  question  which  was  asked?  But  what  does  it 
amount  to?  Mr.  Bicknell  thought  fit  to  enter  into  a  question  of  morals:  Mr. 
Bulkley  might  very  well  say,  "  If  you  put  it  upon  me  as  a  matter  of  professional  duty, 
as  to  whether  I  knew  tliere  was  a  will,  whether  I  knew  I  was  heir,  whether  I  knew 
the  operation  of  the  fine,  I  cannot  enter  into  all  that  discussion  with  you  here;  but 
if  you  are  putting  this  as  an  abstract  question  of  morals,  then  I  say,  '  Why  should  I 
]>ut  a  sword  into  the  General's  hands  to  cut  my  own  throat?  '  "  Did  he  by  these  ex- 
l)ressions  admit  that  his  acts  were  fraudulent?  Are  you  to  believe  that  a  man  in 
this  casual  way  would  make  an  admission  which  would  take  an  estate  from  him? 
You  cannot  infer  fraud  :  you  must  have  it  proved.  Suppose  he  did  express  those 
words,  they  were  expressed  in  the  hurry  of  the  moment;  but  when  you  come  to  inter- 
rogate the  man  on  his  oath,  he  swears  positively  that  he  did  not  know,  and  there  is 
the  evidence  of  Mr.  Wilmot  to  corroborate  that  he  did  not  know,  the  operation  of  a 
fine;  he  swears  also  that  he  did  not  know  he  was  the  heir,  and  that  he  did  not  know 
tliere  was  a  will.  Every  fact  from  which  your  Lordships  could  infer  any  desire 
on  the  part  of  Mr.  Bulkley  that  tliis  fine  should  have  the  operation  which  it  had, 
tends  to  a  contrary  conclusion.  I  submit  therefore,  on  that  part  of  the  case,  that 
there  ought  to  Iiave  been  no  issue  at  all  directed  ;  but  that  in  point  of  law.  and  upon 
the  facts  of  the  case,  there  ought  to  have  been  a  decree  to  dismiss  the  bill. 

The  issues  were,  first,  whether  the  defendant  fraudulentlv  induced  R.  R.  Wilford 
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to  extend  a  tiiii.'  [135]  levied  by  liiiii,  beyond  the  jn'operty  sold  to  tlie  Commissioners  ; 
secondly,  whether  the  defendant  frauduleutly  omitted  to  inform  Mr.  Wilford  that  the 
fine  would  revoke  his  will  as  to  the  lauds  comprised  therein.  On  the  trial  of  these 
issues,  Dr.  Lancy  was  examined,  and  he  stated  that  "  he  attended  General  Wilford  : 
that  he  died  suddenly,  not  being  ill  more  tliaii  half  an  hour  ;  undei-stood  him  to  have 
a  large  fortune,  and  heard  him  mention  Mr.  Aslunore  ;us  his  legal  adviser."  Then 
Mr.  Few  was  examined,  and  he  said,  "  Wo  were  the  solicitors  for  preparing  testator's 
will;  I  have  attested  the  execution  of  more  than  one  will  for  him.  I  saw  him  twice, 
the  la~st  was  in  November  1821  ;  he  called  tO'  re-execute  the  will;  he  called  also  the 
14th  June  1820,  on  account  of  a  recent  purchase  of  Ranolagh  estates."  By  this  evi- 
dence, it  appears  not  only  that  Few  and  Co.  were  the  solicitors  for  preparing  his  wills, 
but  that  the  General  was  in  the  habit  from  time  to  time  of  republishing  his  will  or 
making  a  new  will  as  his  property  changed.  Your  Lordships  cannot,  therefore,  look 
at  this  testator  as  a  person  who  wa.s  not  taking  advice  of  his  own  confidential  solicitors. 

The  evidence  of  Mary  Wilcox,  who'  was  not  examined  in  the  cause  iu  the  Court  of 
Chancery,  had  great  influence  on  tlie  jury.  She  said  she  lived  iu  testator's  service; 
often  saw  the  defendant  with  the  testator.  "  I  was  at  home,"  she  says,  "  with  my 
mother,  on,  account  of  my  bad  health  ;"  she  lived  in  one  of  testator's  houses,  very 
near  to  him.  "  Defendant  called  at  my  mother's  on  the  Saturday  after  the  testator's 
death.  He  came  into  the  parlour,  and  said,  '  Well,  how  do  you  do,  Mary?  So  the 
poor  General  is  dead  :  he  has  not  left  you  a  farthing,  you  will  not  get  your  fortune  ; 
never  mind,  there  is  a  flaw  [136]  iu  the  will ;  the  propei'ty  is  mine,  and  I  will  take 
care  of  all  of  ,you.'  "  Here  is  a  young  woman  called  to-  prove  this  statement  of  Mr. 
Bulkley,  in  order  to  show  tliat  at  this  early  period  he  was  aware  that  the  will  was 
revoked,  in  contradiction  of  that  which  he  has  positively  sworn,  and  which  is  cor- 
roborated by  Mr.  Wilmot  in  so  strong  a  manner.  Let  us  consider  the  probability  of 
this  ;  and  sup])ose  this  girl  was  cleaning  the  house,  and  while  she  was  scrubbing  in 
comes  Mr.  Bulkley,  and  without  the  least  reason  in  the  world  to  induce  him,  he  tells 
her  and  her  mother  that  there  is  a  flaw  in  the  will,  the  property  was  his,  and  he  would 
take  care  of  them  !  But  the  mother  does  not  appear  to  have  heard  a  word  of  this  : 
for  the  girl  says  her  mother  told  her  she  did  not  hear  it,  and  the  girl  herself  never 
mentioned  it  till  this  cause  was  tlie  subject  of  discussion  ;  and  her  mother  had  in 
the  mean  time  become  a  tenant  of  Mrs.  Wilford's.  The  inference  to  be  drawn  from 
these  facts  is,  that  the  daughter  wished  to  benefit  the  mothea-,  and  trumped  up  this 
story  :  for  it  has  not  the  slightest  foundation  of  truth,  and  it  would  be  absurd  to  give 
it  credit.  We  had  no  intimatioii  that  any  such  evidence  existed,  or  was  about  to 
be  produced  at  the  trial ;  if  we  had  known  it,  we  should  have  had  no  difficulty  in 
rebutting  it.  If  Mr.  Bulkley  had  said  all  tliis,  would  she  not  communicate  it  sooner? 
would  she  not  have  run  to  her  mother  with  breathless  haste,  and  exclaimed,  "  How 
very  fortunate  !  tlie  General's  will  is  revoked  ;  we  don't  get  a  fortune  under  the  will, 
but  Mr.  Bulkley  is  going  to  take  care  of  all  of  us."  This  is  a  sort  of  declaration, 
which,  if  it  had  been  made,  she  would  have  communicated  to  her  mother.  But  slie  says 
that  she  only  mentioned  it  to  her  a  week  or  ten  days  before  the  trial.  The  mother  did 
not  recollect  any-[137]-thing  about  it:  when  asked,  she  said  tliat  she  never  heard  it. 
That  there  is  the  foulest  jierjury  in  this  statement  there  can  be  no  doubt  whatever. 
It  is  disproved  by  the  oath  of  Mr.  Bulkley,  made  long  before  any  such  evidence  was 
pretended  to  exist.  It  was  never  suggested  that  there  was  sucli  evidence,  or  that 
such  a  person  would  be  brought  before  the  jury:  and  therefore  I  submit  to  your 
Lordships,  that  as  this  evidence  had  considerable  effect  on  the  jury,  and  came  by 
surprise  upon  us,  the  Court  of  Chancery  should  have  granted  a  ne^w  trial,  if  your 
Lordships  should  think  that  there  ought  to  h.ave  been  any  trial  at  all.  If  your 
Lordships  should  think  there  was  no  such  case  made  by  the  bill  as  justified  the  directs 
iug  of  the  issues,  then,  seeing  that  the  first  issue  was  found  for  Mr.  Bidkley,  namely, 
that  there  was  no  fraudulent  inducement,  I  submit  to  your  Lordships  that  you  must 
still  dismiss  the  bill,  because +he  fraudulent  omission  does  not  arise  unless  there  was 
a  fraudulent  inducement.  The  two  things  are  necessary  to  give  an  appearance 
of  equity  to  the  case.  But  if  your  Lordships  should  decide  against  me  on  that  point, 
then  I  confidently  submit  that  there  ought  to  be  a.  new  trial  of  those  issues,  on  the 
ground  of  the  introduction  of  the  evidence  of  Mai-\-  Wilcox. 

Mr.  F.  Pollock,  on  the  same  side  :    The  question  here  resolves  itself  into  the  equity 
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of  tlie  case,  and  tlie  law,  which  is  the  trial  of  the  issue.  The  first  of  tliose  is  disposed 
of.  On  the  subject  of  the  equity,  I  shall  not,  following  my  learned  friend,  trouble  your 
Lordships  at  any  length.  I  need  not  point  out  to  your  Lordships  the  danger  that 
luight  ensue,  if  upon  ligiit  grounds,  if  upon  other  than  tlie  most  satisfactory  and 
conclusive  evidence,  questions  of  tliis  sort  were  to  be  entertained.  One  can  easily 
put  a  variety  [138]  of  cases  where  an  equity  might  be  considered  to  be  perfectly  clear. 
Thus,  if  it  wei-e  made  out  satisfactorily  that  a  man  had  sent  for  an  attorney  to  make 
his  will,  who  happened  to  be  his  heir  at  law;  that,  the  testator  being  ignorant  of 
that  fact,  and  the  attorney  conscious  of  it,  tlie  will  is  made,  two  witnesses  are  sent 
for,  the  testator  suggests  a  third,  the  lawyer  assures  him  that  a  third  is  not  necessary  ; 
the  will  is  executed  with  two  witnesses,  and  the  testator  dies.  If  all  these  facts  were 
made  out  to  the  entire  satisfaction  of  the  Court,  I  can  understand  that  it  would  />/o 
tanto  repeal  the  statute  of  frauds,  and  give  effect  to  a  will  of  real  estate  with  two 
witnesses. 

My  Lords.  I  have  always  understood  that  fraud  is  a  matter  that  cannot  be  in- 
ferred, it  must  be  proved  by  distinct  and  clear  evidence.  It  is  not  sufficient  that 
there  should  rest  in  the  mind  a  suspicion,  there  ought  to  be  something  far  beyond 
suspicion;  there  ought  to  be  grave,  distinct,  clear  evidence  that  what  is  affirmed  by 
the  verdict  of  the  jury  on  the  second  issue  is  the  fact.  It  is  not  becoming  a  Court  of 
Equity  to  send  a  suspicious  case  to  a  jury,  in  order  that  they  may  find  a  verdict  in 
accordance  with  the  secret  wish  of  that  Court,  and  that  that  verdict  should  be  used 
for  the  purpose  of  doing  what  the  Court  of  Equity  could  not  have  done  without  it. 
That  is  a  very  dangerous  practice;  and  great  injustice  may  be  done  unless  a  Court 
of  Equity  is  exceedingly  guarded  in  its  appeal  to  a  jury — with  all  the  respect  that  I 
have  for  the  verdict  of  a  jury,  when  a  matter  is  properly  and  distinctly  raised  before 
them  by  any  pleadings,  subject  to  tlie  correction  of  a  Judge,  who  will  know  when  to 
nonsuit  the  plaintiff — but  upon  an  issue  sent  from  the  Court  of  Chancery,  if  there 
is  the  slightest  ground  of  suspicion,  the  Judge  who  tries  it  would  be  bound  to  leave 
the  matter  to  [139]  the  jury,  and  send  back  their  opinion  to  tlie  Court  above  ;  a  non- 
suit in  such  a  case  cannot  take  place,  there  must  be  a  verdict  for  the  plaintiff  or  de- 
fendant. If  the  Court  of  Equity  was  minded  to  obtain  the  verdict  of  a  jury  for  the 
purpose  of  taking  a  course  to  which  it  saw  its  way  in  no  other  form,  nothing  would 
be  more  easy  than  to  send  any  case  of  suspicion  to  a  jury,  and  to  ask  them  to  give 
effect  to  that  suspicion,  by  finding  a  verdict  according  to  the  course  that  the  suspicion 
would  lead  to.  In  nine  cases  out  of  ten,  on  any  such  question  as  tliis,  the  verdict 
must  be  for  the  plaintiff,  with  tlie  advantage  of  an  opening  speech,  and  with  the 
advantage  of  a  reply  if  the  defendant  gives  any  answer  by  evidence.  I  must  say, 
from  all  the  experience  I  have  had,  if  questions  of  this  description  be  so  sent  for  the 
decision  of  a  jury,  that  the  rights  of  the  subjects  of  this  country  would  not  be  safe. 

My  Lords,  I  can  hardly  conceive  a  more  unfortunate  sort  of  issue  than  this,  or 
one  in  which  a  common  lawnrer,  acquainted  with  the  practice  and  the  course  of  pro- 
ceeding before  juries,  would  not  anticipate  the  same  result  which  has  occurred. 
If  they  had  brought  tliis  issue  to  me,  I  should  have  said,  "  Is  there  the  slightest  pre- 
tence for  suggesting, — is  there  a  point  of  the  weakest  sort  on  which  you  can  hang 
a  suspicion?  if  there  is,  take  that  issue  to  a  jury,  and  I  am  certain  the  verdict  will 
be  against  Mr.  Bulkley."  I  would  appeal  to  any  common  lawyer,  whether  a  man  ever 
has  a  fair  trial  in  an  indictment  for  a  conspiracy  or  a  fraud,  with  the  opening 
speech  stating  and  aggravating  all  tlie  circumstances.  The  defendant  by  his  coun- 
sel states  his  case,  and  what  he  has  in  answer,  and  then  comes  the  reply.  I  am  appeal- 
ing to  the  experience  of  your  Lordships  on  the  subject;  and  if  this  be  a  notorious 
fact  in  the  history  of  the  administration  of  the  law  with  respect  to  matr[140]-ters 
sent  to  a  jury  to  try  in  cases  of  fraud  and  suspicion,  it  is  a  rea.son  why  a  Court  of 
Equity  should  be  very  cautious  in  sending  a  matter  of  this  sort  to  a  jury  to  deal  with 
those  suspicions  which,  if  I  may  with  all  respect  say,  the  Court  of  Equity  wishes  to 
act  upon,  but  feels  that  it  dare  not:  whenever  there  is  a  case  of  suspicion,  I  should 
say  to  the  Chancellor,  "  If  there  be  only  suspicion,  send  the  case  to  a  jury,  and  you 
will  immediately  get  what  you  want, — the  verdict  of  a  jury  that'  the  suspicion  is 
well  founded."  The  point  that  I  would  present  to  your  Tjordships'  attention  is  this, 
that  an  issue,  such  as  this,  so  vaguely  stated  for  tlie  consideration  of  a  jury,  whether 
a  man  did  do  or  omit  to  do  something  from  a  fraudulent  intention, — an  issue  more 
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fraught  with  danger,  iiiore  calciilatt'd  to  work  injustico,  and  to  put  it  in  the  power  of 
a  Court  ahnost  to  make  what  decree  it  pleases  if  founded  on  the  verdict  of  a  jury, 
can  liardly  be  imagined  to  have  occurred  in  tlic  history  of  the  law.. 

Let-  us  now  consider  the  question  of  fraud  :  what  is  the  evidence  of  that?  nothing 
but  some  declarations  that  Mr.  Bulkley  is  supposed  to  have  made  after  the  whole 
thing  had  l)een  consummated,  and  which,  if  taken  as  they  are  proved,  are  perfectly 
reconcileable  with  Mr.  Bulkley's  entire  innocence  of  the  charge  imputed  to  liim.  It 
is  perfectly  consistent  with  all  expressions  that  fell  from  Mr.  Hulkley  after  the  testator 
was  dead,  and  that  he  was  entirely  unimpeachable  in  the  transaction,  that  whatever 
knowledge  he  had,  he  had  acquired  after  the  testator's  death.  What  is  the  effect  of  the 
finding  that  the  defendant  did  not  fraudulently  induce  the  testator  to  extend  the  fine? 
As  compared  with  the  other  issue,  and  tiie  finding  of  the  jury  upon  the  one  and  the 
other,  is  not  tliis  the  result:  that  wherever  you  have  legitimate  means  of  getting  at 
Mr.  Bulkley's  conduct  and  intention,  [141]  you  discover  them  to  l>e  honourable;  and 
it  is  only  where  you  are  not  guided  by  evidence  and  conducted  by  fact,  but  left  to 
suspicion,  that  you  can  impeach  his  character?  When  the  jury  are  bound  to  acquit 
him  of  tlie  sul>stantial  part  of  the  charge,  how-  monstrous  it  seems  that  they  should 
convict  him  when  there  is  nothing  but  suspicion.  The  jury  find  that,  because  he  was 
in  a  situation  to  be  benefited,  he  fraudulently  omitted  to  do  some  act,  which  act  is 
the  cause  of  any  benefit  that  could  accrue  to  him.  Upon  the  trial  of  these  issues, 
there  w-as  no  distinct  evidence  upon  which  a  jury  could  safely  act. 

My  Lord,  it  is  suggested  to  me,  and  being  in  connexion  with  the  trial  before  the 
jury,  I  would  just  mention,  that  Lord  Tenterden  laid  it  down  as  a  maxim  of  law, 
and  told  the  jury  distinctly,  that  they  ought  to  presume  that  Mr.  Bulkley  knew  the 
effect  of  the  fine.  For  many  purposes  undoubtedly  it  may  be  taken  that  the  attorney 
ought  to  have  known  that,  but  there  was  not  a  tittle  of  evidence  to  prove  that  he  did 
know  it. — [Lord  Wynford  :  Did  not  Lord  Tenterden  say  he  ought  to  liave  known  it?  ] 
— I  recollect  perfectly  well  that  his  Lordsliip  told  the  jury  to  presume  that  Mr.  Bulkley 
knew  the  operation  of  the  fine. 

The  Earl  of  Eldon  :  That  is  a  question  of  great  importance.  I  confess  myself, 
I  should  have  thought,  and  I  hope  it  will  turn  out  to  have  been  argued  in  the  Court 
of  Chancery,  that  the  Court  would  hold  the  doctrine,  tiiat  an  attorney  should  not 
have  the  benefit  of  anything,  where  he  derives  that  benefit  from  ignorance  of  that 
which  he  ought  to  know. 

Sir  Charles  Wetherell :    That  was  argued  in  the  Court  below. 

[142]  The  Earl  of  Eldon  :  For  tiiat  reason,  I  confess  I  should  hesitate  for  a  long 
while  before  I  sent  an  issue  at  all.  I  believe  I  am  speaking  in  the  presence  of  gentle- 
men who  know  (whether  I  am  right  or  wrong  in  that,  is  perfectly  immaterial)  I 
generally  decided  everything  myself  that  I  could  decide.  You  see  it  is  a  very  different 
thing  tO'  say  tliat  a.  man  has  been  acting  fraudulently  ;  that  is  what  one  would  hesitate 
a  long  time  before  imputing  it  to  anybody.  But  if  you  can  sustain  it, — I  mean  if  you 
can  take  this  as  a  general  principle,  that  an  attorney  shall  not  be  heard  to  say  that 
he  did  not  know  what  he  ought  to  have  known  ;  that  may  happen  to  a  man,  perhaps, 
whose  moral  conduct  in  the  transaction  may  be  as  pure  as  possible. 

Mr.  F.  Pollock  :  I  was  stating  wliat  fell  from  Lord  Tenterden  on  this  subject. 
He  said,  "  you  ought  to  assume  that  tlie  defendant  did  know  what  the  effect  of  a  fine 
was."  Now  the  Vice-Chancellor  (the  present  Master  of  the  Rolls)  said  that  was  a. 
question  for  the  jury,  and  accordingly  sent  it  to  a  jury:  when  we  got  to  the  jury, 
Lord  Tenterden  said,  "  No,  that  is  matter  of  law-,  we  ought  to  presume  as  against 
an  attorney."  I  can  understand  the  equity  that  one  of  your  Lordships  has  alluded 
to.  Whenever  an  attorney  has  been  concerned  in  any  transaction,  be  it  conveyance, 
fine,  will,  or  anything  else,  he  shall  never,  as  against  his  client,  or  any  person  claim- 
ing or  to  claim  under  the  client,  have  any  pecuniary  benefit  from  that  transaction, 
either  by  commission  or  omission.  That  is  quite  intelligible;  and  if  that  be  the 
ground  on  wliich  this  case  is  put,  that  is  a  question  for  my  learned  friend  Sir 
Edward  Sugden  to  grapple  with  ;  but  in  the  meantime,  I  do  hope  your  Lordships  will 
think  [143]  that  that  is  a  question  that  should  have  been  disposed  of  by  a  Court  of 
Equity  ;  that  the  issue  ought  not  to  have  been  directed  ;  that,  being  directed,  it  ought 
not  to  liave  been  so  found  upon  the  evidence  that  was  produced  before  the  jury,  and 
therefore  that  the  verdict  so  found  ought  not  to  have  been  acted  upon. 
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Sir  Cliiirles  Wetberell,  fur  the  Respondent:  We  have  ah  iniPio  protested  nirainst 
iui  issue  being  granted,  as  it  placed  tlie  trial  of  the  question  upon  a  n)ucli  more  favour- 
able footing  for  the  Appellant  than  we  could  consent  to  ;  for  if  he  could  have  shown 
on  the  trial  that  he  was  morally  guiltless,  that  is,  did  not  ex  aniiiio  perpetrate  a 
fraud,  it  was  ]iossible  the  result  might  have  been  different  from  what  it  now  is. 
Fraud,  as  applicable  to  a  case  of  this  sort,  is  twofold  ;  as  first,  if  a  man  meditating 
a  fraud  knew  that  there  was  a  will,  and  knew  that  the  fine  would  revoke  it,  and  also 
being  heir  at  law,  knew  that  unless  the  will  was  republished  the  fine  would  -bring 
the  property  to  him  as  heir,  and  take  it  away  from  the  devisee;  a,ssuming  these  as 
facts  proved,  we  say  they  would  constitute  one  of  the  grossest  cases  of  moral  fraud 
that  can  be  stated.  But  a.ssuming,  in  the  alternative,  that  the  individual  did  not 
know  that  he  was  heir:  did  not  know  that  a  fine  would  revoke  a  will  and  bring  the 
property  to  himself,  and  that  therefore  his  conscience  was  exempt  from  moral 
turpitude,  still  we  hold  that  there  is  a  second  view  of  fraud  in  the  contemplation  of 
the  law  ;  a  constructive  fraud,  depending  upon  the  legal  principle,  that  if  A  is  bound 
in  his  professional  duty  to  give  B  advice  to  do  a  particular  thing,  and  is  so  ignorant 
of  his  profession  that  he  advises  B  to  do  a  thing  which  B  would  not  do  except  under 
that  advice,  and  which  even  upon  that  [144]  advice  he  would  not  do  if  he  were  in- 
formed of  the  consequence  of  the  act,  this  ignorance  of  A,  of  the  effect  of  an  act 
which  he  is  bound  to  know,  simple  ignorance,  free  from  moral  turpitude,  in  legal 
construction  constitutes  a  fraud. 

My  Lords,  at  the  time  the  fine  was  levied,  the  property  is  represented  to  have  been 
worth  about  £30,000.  The  portion  sold  to  the  Chelsea  Hospital  for  £9000  amounted 
to  about  six  acres,  or  less  than  one  third  of  the  whole  ;  so  that  the  question  is,  whether 
it  is  the  advantage  of  ignorance  or  premeditated  fraud  that  has  operated  tO'  bring 
into  the  pocket  of  the  Appellant,  who  gave  this  advice,  property  which  was  worth 
£20,000;  a  tolerably  good  douceur,  a  pretty  smart  bonus  for  a.  man's  ignorance! 
Who  would  not  be  ignorant  of  the  law  of  fines  and  recoveries  ;  what  man  would  perfect 
his  knowledge ;  who  would  ever  look  into-  the  books,  and  disadvantageously  throw 
away  his  time,  if  he  is  to  obtain  so  very  considerable  a  remuneration  for  his  ignorance 
of  his  duty  !  I  acquit  Mr.  Bulkley  of  being  the  perpetrator  of  that  inceptive  fraud  of 
representing  a  fine  to  be  necessary.  The  fine  being  proposed,  and  being  undoubtedly 
necessa.ry  in  respect  to  the  land  which  the  Hospital  had  purchased,  I  will  not  make 
against  the  Appellant  the  uncharitable  insinuation  of  representing  that  there  may 
not  have  been  a  considerable  colour  for  him  to  have  said  to  his  employer,  "  Wh}', 
if  you  are  levying  a  fine  of  a  part  of  the  Ranelagh  estate,  it  is  not  amiss  that  yo-.i 
levy  a  fine  of  tlie  whole."  Your  Lordships  are  aware  that  a  part  of  the  estate  at 
Ranelagh  was  not  held  under  this  complicated  title  which  was  formerly  vested  in 
36  proprietors.  The  mansion  liouse,  and  some  otlier  property,  consisting  of  land 
and  messuages,  were  not  embar-[145]-rassed  witli  that  difiiculty  ;  but^  when  the  fine 
came  to  be  levied,  tlie  descriptions  not  only  embraced  that  portion  which  was  sold 
to  the  Hospital,  but  the  whole  of  the  property  held  under  this  divided  and  split  title, 
and  also  the  other  property  at  Ranelagh  which  was  not  subject  to  any  difficulties  or 
complication  of  title.  It  is  admitted  by  the  Appellant  in  his  answer,  that  he  never 
informed  his  relation,  whose  confidential  adviser  he  was,  that  this  fine  would  revoke 
his  will ;— the  antecedent  will,  which,  as  your  Lordships  know,  gave  tlie  whole  of  the 
General's  real  estates  to  his  widow.  I  wish  here  also  not  to  do  Mr.  Bulkley  any  in- 
justice; he  had  not  made  the  General's  will,  he  had  no  participation  in  the  making 
of  the  will.  I  will  suppose  that  he  had  not  known  what  the  dispositions  of  the  pro- 
perty were,  and  consequently  had  not  used  this  fine  for  a  stratagem  to  supplant  tlie 
will.  I  strip  the  case  of  all  those  prejudices  which  Mr.  Pollock,  in  his  episode  of 
misleading  counsel  and  misled  juries,  tells  us,  nine  times  out  of  ten  attend  every  issue 
iu  which  a.  widow  or  a  person  standing  in  iiiisericordia  on  one  side  makes  a  claim 
against  an  attorney  on  tlie  otlier,  contrary  to  the  rules  of  plain  justice.  It  is  ad- 
mitted by  the  Appellant,  tliat  no  information  was  given  by  him  tO'  the  General  that 
the  fine  would  operate  as  a.  re^'ocation  of  the  wiU.  The  General  dies,  and  after  tliat 
Mr.  Bulkley,  not  immediately,  but  some  short  time  afterwards,  writes  a  letter  to  the 
widow  to  tell  her  that  all  the  unsold  property  of  Ranelagh  is  his.  He  does  not  sav 
when  this  posthumous  knowledge,  this  emanation  of  light,  broke  in  upon  him,  that 
the  fine  had  operated  as  a  revocation  of  the  will  :  but  tliat  he  learned  it  soon  after  the 
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General's  death  is  very  evident  I'roiii  the  date  of  his  letter  iiitorining  the  widow  that 
he  claimed  the  whole  [146]  estate  :  and  that  was  not  an  idle  tin-eat,  for  it  was  followed 
up  by  two  ejectments  brou<rht  by  the  Appellant  to  recover  (possession  from  lier  of  the 
whole  of  the  estates. 

The  line  of  argument  in  the  Court  below  on  tiie  Kesi)ondenl's  bill,  juaying  relief 
from  the  proceedings  at  law,  was  to  this  effect:  giving  up  the  fraud  of  moral 
turpitude,  the  counsel  below  relied  on  the  legal  construction  of  the  facts,  of  the  con- 
fidential attorney  of  a  man,  recommending'  him  to  levy  a  tine,  in  perfect  ignorance  of 
its  operation  ;  and  of  the  ignorant  adviser  by  its  operation  obtaining  that  property 
which  he  whom  he  advised  had  by  iiis  will  given  to  another  person  ;  that  that  act 
itself  constituted,  by  legal  presumption,  a  fraud,  and  that  tlie  public  policy  of  this 
country  made  it  a  fraud  for  all  the  purposes  for  which  equitable  relief  could  be 
given  ;  a  fraud  as  cogent  on  the  protection  of  a  Court  of  Equity  as  a  fraud  com- 
bined with  moral  turpitude;  and  the  more  so,  inasmuch  as,  unless  your  Lordships 
lay  down  the  rule,  as  Lord  Tenterden  did  on  the  trial  of  the  issues,  tliat  in  a  case  of 
this  sort  the  legal  adviser  must  in  law  be  presumed  to  know  that  which  he  ought  to 
know,  as  a  fact  you  could  hardly  go  into  tlie  metaphysics  of  it,  Ijecause  as  to  what 
passes  in  the  attorney's  mind,  whether  he  did  or  did  not  know  it,  would  be  a  nugatory 
issue,  which  could  not  as  a  matter  of  fact  in  one  case  out  of  one  hundred  be  affirma- 
tively or  negatively  established. 

The  proof  of  the  Appellant's  ignorance  that  a  fine  operated  a  revocation  of  a  will 
depended  on  the  evidence  of  Mr.  Wilmot,  who  stated  in  his  depositions  in  the  cause 
in  the  Court  of  Chancery,  that  some  time  after  the  death  of  the  testator,  he  met  Mr. 
Bulkley,  whose  face  represented  a  perfect  mask  of  surprise  when  he  was  told  that  this 
fine  had  that  effect.  It  is  [147]  a  singular  thing  tliat  when  this  case  afterwards  was 
sent  to  a  trial  upon  the  issues,  this  person  was  not  called  as  a  witness  to  prove  the  fact 
of  ignorance,  on  the  part  of  the  Appellant,  of  the  legal  operation  of  the  fine'.  What 
he  stated  in  his  depositions  in  Chancery  might  have  been  evidence  on  the  issues  ; 
if  anything  had  passed  in  conversation  on  the  matter,  that  conversation  would  have 
been  evidence.  This  gentleman,  or  any  one  else  who  could  have  related  facts  from 
■which  the  jury  could  come  to  the  conclusion  that  the  Appellant  was  really  ignorant  of 
the  state  of  the  law.  ought  to  have  been  produced  :  and  yet  he,  the  only  one  who  at  all 
comes  near  the  fact,  was  not  called,  though  he  was  examined  in  the  Court  of  Equity, 
and  his  examination  had  some  influence  with  Sir  John  Leach  in  directing  the  issues. 

My  friend  who  last  addressed  your  Lordships  has  appealed  as  it  were  to  the 
conscience  of  Judges  in  Equity.  He  says  there  are  cases  in  which  they  have  not 
fortitude  enough  to  come  to  their  own  conclusion,  but  leave  it  to  juries  to  come  to 
that  conclusion  which  they  do  not  dare  to  express  themselves.  We  know  that  that  very 
learned  individual  Sir  John  Leach  has  been  more  firm  in  directing  issues  than  other 
Judges  of  Courts  of  Equity  have  been  :  there  has  been  upon  many  occasions  a  marked 
difference  between  him  and  a  noble  and  learned  Lord  now  sitting  on  one  of  the 
benches  of  this  House.  There  are  cases  where  it  is  notorious  that  that  learned  and 
noble  Lord,  so  long  Chancellor,  would  not  direct  issues  without  holding  that  it  was  the 
bounden  duty  of  a  Judge  in  Equity  to  come  to  a  conclusion,  if  he 
could  safely  come  to  that  conclusion  on  the  evidence  before  him,  and 
not  send  the  case  to  a  jury.  Sir  John  Leach,  on  the  other  hand,  relaxed 
that  rule,  and  granted  [148]  issues,  where  tJie  other  Judges  of  a  Court  of  Equity  would 
have  refused  them  and  assumed  to  themselves  the  task  of  concluding  upon  the  facts. 
This  issue  was  directed  by  his  Honor,  while  we  maintained  throughout  the  proposi- 
tion of  constructive  fraud  in  law,  as  well  as  the  fraud  founded  on  moral  turpitude  ; 
insisting  that  if  the  Appellant  knew  and  meant  the  fine  to  revoke  the  will,  then  it  was 
a  fraud  of  moral  turpitude ;  but  if  he  were  ignorant  of  it,  and  moral  turpitude  did 
not  exist  in  the  case,  that  then  the  constructive  legal  fraud  remained  unshaken.  The 
Appellant  now  contends  for  tlie  proposition  tliat  no  issue  at  all  should  have  been 
directed,  and  that  unless  we  can  prove  moral  turpitude  the  case  is  not  witliin  the 
reach  of  a  Court  of  Equity ;  for  lx)th  Sir  Edward  Sugden  and  Mr.  Pollock  totally 
threw  aside  the  question  of  constructive  fraud,  founded  on  the  ground  of  a  man's 
being  ignorant  and  unable  to  perform  his  duty,  and  profiting  by  his  own  ignorance  ; 
and  contended  that  from  the  beginning  there  ought  to'  have  been  no  issue  at  all 
granted,  and  tliat  all  the  proceedings  consequent  thereon  were  irregular.  In  order 
tO'  show   that  a  knowledge  of  the  effect,   of   a    fine   was  not  very   common    among 
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nttornies,  a  case  has  been  mentioned  as  occurring  in  Lord  Erskine'a  time,  who,  it  is 
said,  lost  an  estate  because  the  adviser  of  the  gentleman  who  gave  it  did  not  know 
that  a  fine  would  operate  a  revocation  of  a  will.  Tiiere  was  in  that  case,  whether  the 
story  is  true  or  not,  an  ingredient  which  does  not  occur  here:  tliough  the  Lord 
Chancellor  Erskine  did  not  get  the  estate  himself,  the  ignorant  attorney  did  not  get 
it,  as  the  result  of  his  ignorance;  and  therefore  that  is  a  kind  of  case  which  does  not 
help  the  Appellant.  But  we  have  tlie  judgment  of  Lord  Tenterden  on  the  law  of 
[149]  the  case,  whose  decision  has  been  confirmed  by  Lord  Chancellor  Lyndhurst,  in 
his  refusal  of  a  new  trial.  The  case  now  coming  here,  has  there  been  any  view  of  it 
stated,  any  principle  broached,  any  authority  cited,  to  shake  that  decision?  It  is 
very  true,  as  Sir  Edward  Sugden  said,  tliat  many  of  the  cases  where  a  man,  from 
being  the  beneficial  owner,  is  converted  into  a  trustee,  are  cases  either  of  contract  or  of 
fraud  of  moral  turpitude:  now  the  jury  in  this  case  finding  against  the  Appellant 
on  the  second  issue,  have  affirmed  the  proposition  of  moral  turpitude.  It  may  be  true 
that  most  of  the  cases,  where  a  man  was  converted  into  a  trustee  on  the  ground  of 
having  meditated  and  completed  a  fraud,  are  cases  of  contract  or  of  a  will  obtained 
either  by  misrepresentation  or  information  withheld.  These  cases  occurred  fre- 
quently when  Lord  Hardwicke  was  Chancellor.  In  the  case  of  Barnedey  v.  I'oiveU 
(1  Ves.  sen.  120.  284),  he  laid  it  down  broadly,  that  not  only  where  a  will  was 
fraudulently  obtained,  but  that  where  a  fine  was  fraudulently  obtained,  the  person 
setting  up  a  title  under  such  fine  was  as  much  to  be  converted  into  a  trustee  as  if  it  were 
the  case  of  a  will  obtained  by  fraud.  Lord  Hardwicke,  in  that  case,  particularly 
refers  to  the  case  of  a  fraudulent  fine.  Mr.  Pollock's  argument  goes  almost  this 
length,  that  however  unconscientious,  inequitable,  unfair,  improper,  may  have  been 
the  means  by  wliich  the  fine  was  recommended  and  levied,  it  is  not  to  be  disturbed  in 
a  Court  of  Equity.  I  only  refer  to  this  argument  now  for  the  general  proposition  of 
Lord  Hardwicke,  who  says  in  the  case  cited  (p.  289),  "  though  tlie  Court  of  Equity 
cannot  set  aside  a  judgment  of  a  Common-law  Court,  obtained  against  conscience, 
yet  will  it  decree  the  party  to  acknow-[150]-ledge  satisfaction  on  that  judgment, 
although  he  has  received  nothing,  because  it  was  obtained  where  nothing  was  due : 
su  it  cannot  set  aside  a  fine  for  being  obtained  by  fraud  and  imposition,  as  the  Court 
of  Common  Pleas  to  a  certain  degree  and  with  some  restrictions  may:  yet  on  a  con- 
veyance so  obtained  tliis  Court  never  sends  the  plaintiff  to  the  Common  Pleas  to  set 
aside  such  conveyance,  but  considers  the  person  obtaining  tlie  estate,  even  by  fine,  as 
a  trustee,  and  decrees  him  to  re-convey,  on  the  general  ground  of  laying  hold  of  the 
ill  conscience  of  the  party  to  make  him  do  what  is  necessary  to  restore  matters  as 
before."  It  would  be  superfluous  for  me  to  quote  eases  to  illustrate  a  principle 
almost  co-extensive  with  every  mode  in  which  a  person  unfairly  acquires  title  to 
property,  whether  by  deed,  will,  bond,  judgment,  however  externally  perfect,  however 
legally  perfect,  may  be  that  title.  The  proposition  of  Lord  Hardwicke  is  com- 
mensurate with  every  species  of  cases,  and  is  founded  on  tJie  principle  that  tlie  un- 
impeachable legal  title  is  an  impeachable  title  in  equity,  if  by  forcing  the  conscience 
you  can  convert  a  man  into  :i  trustee  for  the  ]ierson  whom  he  has  originally 
supplanted. 

My  learned  friend  Mr.  Pollock  has  not  troubled  himself  with  the  history  of  this 
case,  but  he  asks  your  Lordships.  "  why  not  lay  down  tlie  rule  a  pHoi~i\,  that  an 
attorney  shall  never  take  anjrthing  from  his  client"?  That  would  be  a  very  severe 
rule  indeed ;  that  is  not  a  rule  of  the  law  of  England  ;  but  a  rule  of 
the  law  of  England  from  the  earliest  times  is,  tliat  he  may  take  the 
gift,  but  he  must  also  show  that  it  was  fairly  acquired.  In  tlie  French  law. 
it  is  a  rule  of  incapacity  a  priori,  that  a  confessor,  a  physician,  a  surgeon,  an 
apothecary,  a  manager  or  confidential  person,  can  take  [151]  no  property  whatever 
from  his  friend,  his  client,  his  patient,  if  it  is  given  at  the  time  while  that  relation 
between  the  parties  may  be  supposed  to  have  any  influence  whatever.  But  that  haa 
never  been  a  rule  of  tlie  law  of  England,  of  which  the  rule  has  been,  not  that  a  person 
is  incapable  of  taking,  but  that  he  should  show  that  improper  influence  was  not  used 
There  is  no  rule  that  a  trustee,  even,  cannot  take  a  benefit;  there  is  no  incapacity  d 
priori,  but  he  must  show  that  tlie  transaction  was  fair.  The  point  for  consideration 
is  this:  does  not  the  public  policy  of  our  law  require  that  an  individual,  who  gives 
advice  to  his  client,  shall  not,  whether  from  the  moral  turpitude  of  design,  or  from  the 
legal  fraud  of  ignorance,  give  to  him  that  advice  which  is  to  have  tlie  effect  of  taking 
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from  the  client's  intended  devisee  the  property  devised,  and  of  drawin":  it  to  himself, 
— an  effect  derived  solely  and  entirely  from  his  ijjjnorance?  This  is  a  case  of  rrnx.sa 
ne(/ll/jentia  or  cnusa  ir/norantia,  and  it  is  ui)on  that  j^rround  Lord  Tenterden's 
opinion  of  it  must  l)e  understood  to  rest;  an  opinion  in  which  the  late  Ixird  Chan- 
cellor clearly  concurred,  in  his  refusing;  to  grant  a  new  trial  of  the  issues. 

The  Ajipellants  counsel  seem  pleased  to.  suppose  that  there  is  no  parallel  case  to 
this:  says  Sir  E.  Sugrdeu,  "  You  must  show  me  a  case  like  this,  if  you  insist  (m  sus- 
tainin<r  the  decree  of  the  Court  below."  Now  it  happens  tliat  we  oan  produce  a 
jiarallel  case,  notwithstanding  the  novelty  of  the  circumstances  ;  a  csise  not  tlie 
worse  for  Ijeing  decided  by  that  very  eminent  and  acute  lawyer,  .Sir  Anthony  Hart, 
wlien  he  was  Lord  Chancellor  of  Ireland  :  the  very  case  which  we  are  discussing  here, 
with  reference  to  an  attorney  not  advising  his  client  that  a  tine  would  revoke  his  will  of 
real  estate,  has  occurred  [152]  with  reference  to  personalty,  in  tiie  instance  of  a 
counsellor  in  Ireland  drawing  a  will  and  bein^  executor  in  it,  without  telling  his 
client,  the  testator,  that  his  being  made  an  executor  would,  ipso  jure,  carry  to  himself 
the  residue  of  that  property.  It  is  the  case  of  Set/rave  v.  Kiriran  (1  Beatty,  157), 
decided  in  1828.  The  marginal  note  to  the  report  is  this:  "  Personal  estate  not  dis- 
posed of  by  a  will  drawn  by  the  confidential  counsel  (the  sole  executor),  without 
informing  the  testator  of  the  legal  effect  of  the  will,  held  to  be  a  trust  for  the  next 
of  kin  ;  for  it  was  the  bounden  duty  of  the  counsel  to  have  informed  the  testator  that 
if  he  made  no  disposition  of  his  personal  estate',  the  law,  in  consequence  of  his  being 
the  sole  executor,  would  entitle  liim  to  retain  it  for  his  own  benefit:  he  was  bound  to 
inquire  of  the  testator  in  plain  and  distinct  terms,  whether  it  was  his  will  tliat  he 
should  retain  the  personal  estate  for  his  own  benefit."  In  that  case  the  next  of  kin 
appeared  to  have  been  persons  of  whom  the  testator  knew  nothing  ;  certainly  it  does 
not  appear  from  tlie  case  tJiat  he  had  them  at  all  in  view  when  he  applied  tO'  the 
defendant,  a  learned  counsel,  to  give  liim  advice  in  making  his  will.  That  defendant 
said  in  his  answer,  that  he  was  convinced  that  "  the  testator,  in  making  liis  will, 
never  had  his  next  of  kin  in  contemplation,  and  that  he  did  not  know  even  who  they 
were;  that  in  July  1809  he  had  received  the  instructions  from  the  testator  ;  tJiat  he  did 
not  commit  them  to  paper  ;  that  he  left  the  testator's  house  then,  and  did  not  return 
till  the  middle  of  August,  when  he  received  the  same  instructions,  and  wrote  a  draft 
of  a  will  accordingly."  So  that  the  learned  counsel  was  desired  t«  make  a  will  for 
the  testator,  and  to  name  himself  therein  as  [153]  thei  sol©  executor,  not  ui  word 
being  mentioned  about  the  next  of  kin;  and  Sir  Anthony  Hart,  in  his  judgment, 
declared  that  the  defendant  in  that  case,  "  should  have  told  the  testator,  when  he  made 
him  executor,  that  the  constitution  of  that  character  would  carry  with  it  the  residue 
of  tlie  personal  estate."  That  case  seems  to  have  been  very  fully  argued.  Barnesley 
V.  Powdl  [1  Ves.  Sen.  120],  and  other  cases,  among  which  were  some  ca,ses  decided 
by  Lord  Eldon,  were  referred  to,  and  the  doctrine  was  gone  into  very  fully  ;  and  Sii- 
Anthony  Hart,  having  gone  tlirough  some  of  the  cases  of  wills  improperly  obtained, 
said,  "  I  have  no.  difficulty  in  pledging  myself  to  this  principle  ol  equity :  wherever  a 
professional  man  is  called  on  to  give  his  services  to  a  client,  whether  tO'  prepare  a 
deed  or  will,  the  law-  imputes  to  him  a  knowledge  of  all  the  legal  consequences,  and 
requires  that  he  should  distinctly  and  clearly  point  out  to  his  client  all  those  con- 
sequences, whence  a  benefit  may  arise  to  himself  from  the  instrument  so  prepared  ; 
and  that  if  he  fail  to  do.  so,  equity  will  deprive  him  of  it."  The  jirinciple  of  law, 
therefore,  has  been  practically  laid  down  in  a  weaker  case  than  the  present ;  because, 
if  a  lawyer  is  sent  for  to  make  a  will  for  a  client,  who'  says,  "  I  will  make  you  my 
executor,"  and  does  not  say.  "  Shall  I  give  something  to.  my  next  of  kinf  or  has  not 
the  name  in  his  recollection,  there  it  is  a  very  different  case  from  this,  in  which  a  will 
having  been  made,  there  was  an  antecedent  right,  in  the  moral  sense  of  the  expres- 
sion :  an  antecedent  bounty,  which  had  actually  passed  from  tlie  devisor;  a  mind 
made  up  to  give  to  a  particular  individual,  and  that  gift  is  supplanted  by  the  ignorant 
advice  of  the  lawyer.  The  case  in  Ireland  is  not  so  strong;  it  is  not  a.  case  of  a 
revocation  of  a  will  made;  it  is  not  [154]  a  case  of  supplanting  a  gift ;  it  is  the  case 
of  a  man  who  has  made  no  will ;  who  sends  for  counsel  to  advise  him  to  make  his  will ; 
the  thing  is  sketched  out,  the  party  making  it  not  mentioning  his  next  of  kin,  or  any 
other  personal  legatees  ;  the  counsel  made  his  executor  ;  and  3-et  the  rule  tliere  laid 
down  is  stricter  in  principle  and  more  extensive  in  its  application  than  is  required 
in  the  present  case. 
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A  Court  of  Law  acts  upon  tlie  principle  of  couipelling  compensation  for  mere 
ignorance;  a  Court  of  Equity,  where  the  specific  remedy  is  administered,  compels 
a  man  tO'  give  up  that  wliich  his  ignorance  acquired  tO'  him,  and  made  another  person 
lose.  If  it  were  otherwise,  an  attorney  may  make  a  will  or  any  instrument,  and  the 
rule  would  be,  that  he  is  not  bound  to  know  whether  the  advice  which  he  gave  was  to 
operate  to  displace  a  gift  antecedently  made  by  will  or  other  instrument ;  and  that 
the  more  ignorant  the  attorney,  the  better  and  the  safer  will  be  the  enjoyment  of  the 
fruits  of  his  ignorance.  That  principle  would  be  subversive  of  the  rules  that  regulate 
the  relation  between  attorney  and  client.  Unless  it  is  conceded  that  the  principle 
of  equity  is  applicable  to  professional  ignorance  as  well  as  to  moral  fraud,  your 
Lordships  will  practically  find  that  there  is  very  little  difference  between  ignorance 
and  design,  or  in  other  words,  that  a  man  may  be  designedly  ignorant. 

With  respect  to  the  trial  of  an  issue  in  cases  like  this,  in  ninety-nine  cases  out  of 
a  hundred  you  cannot  prove  one  wAy  or  the  other  the  propositio^n  of  knowledge  or 
ignorance ;  it  is  nugatory,  tlierefore,  tO'  try  the  question  as  a  question  of  fact,  which 
in  such  a  majority  of  cases  it  is  almost  impossible  to  ascertain.  A  case  of  fraud  or 
moral  turpitude  you  may  try;  but  in  taking  a  dis^[155]  tinction  between  the  res 
gestae  of  the  original  design  and  the  moral  turjjitude  of  that  design,  and  alloTving 
that  equitable  relief  may  be  given  in  the  one  case,  but  denying  it  in  the  other,  where 
the  party  giving  tlie  advice  may  shelter  his  conscience,  and  may  say  that  in  the  eye 
of  God  he  has  not  committed  the  fraud,  because  he  did  not  know  he  was  committing 
it ; — a  distinction  between  frauds  profitably  practised  in  a  state  of  ignorance,  and 
frauds  practised  under  a  state  of  tlie  knowledge  of  the  law  ; — your  Lordships  cannot 
practically  enforce  your  own  metaphysical  distinction,  and  no  certain  principle  can 
be  established.  I  apprehend,  therefore,  with  great  deference  to  your  Lordships,  that 
in  a  case  where  we  have  the  authority  of  principle — where  we  have,  after  full  con- 
sideration of  tliis  case,  the  authority  of  Lord  Lyndhurst,  and  of  Lord  Tenterden  also, 
in  his  ruling  to  the  jury  on  the  issue;  and  where  we  have,  in  the  case  last  cited,  an 
enforcement  of  the  same  principle  carried  infinitely  further  than  this  case — your 
Lordships  will  feel  yourselves  compelled,  under  all  the  circumstances,  to  affirm  the 
decrees  and  orders  appealed  from. 

Sir  William  Home,  on  the  same  side: — This  is  a  case  of  the  greatest  importance, 
not  only  in  respect  of  the  amount  of  the  property,  but  also  of  the  principle  involved 
in  it.  The  property  consists  of  about  20  acres;  there  is  one  title  to  about  2i  acres; 
there  is  quit©  a  difierent  title  to  the  remaining  17i  acres.  The  2i  acres  General 
Wilford  either  inherited  or  took  by  devise  from  his  father;  the  remainder  of  the  20 
acres  he  liad  acquired  by  various  purchases  from  difierent  owners.  Mr.  Bulkier 
admits  by  his  answer,  that  he  never  asked  General  Wilford  for  the  title  deeds  to  those 
2^  acres  ;  so  that  the  General  could  [156]  have  no  idea  that  the  fine  would  affect  them. 
Mr.  Bulkier  being  the  General's  confidential  solicitor  in  the  contract  with  the  Gover- 
nors of  Chelsea  Hospital,  the  General  put  into  his  hands  the  business  of  making  a 
title  to  six  acres  purchased  by  them,  a  portion  of  the  I7i  acres.  General  Wilford  did 
not,  as  was  insinuated  in  the  argument  for  the  Appellant,  want  to  improve  his  own 
title  to  any  part  of  the  estate;  the  demand  for  the  fine  was  made  by  the  purchasers, 
to  whom  it  was  a  matter  of  the  most  perfect  indifference  in  what  state  the  title  would 
remain  to  any  portion  of  the  property  ii/f?-a  the  six  acres  purchased.  Mr.  Bulkley 
does  not  pretend  tO'  say,  that  he  stated  to  the  General  that  a  fine  was  necessary  to 
cover  either  the  whole  17-J  acres,  or  the  whole  20  acres.  No  evidence  is  given  of  such 
statement;  and  the  counsel  at  the  bar  ha.ve  not  attempted  to  state  that  any  com- 
munication was  made  to  the  General,  or  that  the  General  had  reason  to  suppose  that 
the  form  of  the  conveyance  would  in  any  way  whatever  affect  anv  portion  of  the  pro- 
perty, except  the  six  acres  sold.  Mr.  Bulkley,  therefore,  by  extending  the  fine  to  the 
whole  estate,  took  on  himself  to  do  tJiat  which  unquestionably  wa.s  beyond  his  in- 
structions and  his  duty. 

In  his  bill  of  costs,  delivered  after  the  General's  death,  which  was  in  evidence  at 
law,  he  charged  the  General  with  £75  12s.,  "  for  my  time  and  labour  in  this  part  of 
the  affair,"  (that  is,  as  tO'  the  titles  in  the  levying  of  the  fine),  "  no  regular  charge  in 
detail  can  be  made ;  and  therefore,  as  the  business  was  done  on  my  own  responsibility, 
without  the  expense  and  assistance  of  counsel,  usual  on  such  occasions,  I  insert, 
subject  tO'  your  approbation,  two  guineas  in  respect  of  each  abstract,  amountin<r  in 
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the  whole  to  £75  iL's."  By  that  the  Appellant  meant  to  say,  "  I  honestly  tliink  uiyselt 
competent  to  do  it:  I  have  [157]  saved  you  the  additioniil  expense  of  counsel:  if 
counsel  had  been  employed  it  would  have  bten  £100  ;  but  as  I  have  done  it  on  my  own 
responsibility,  give  me  £75  l'2s.  I  have  saved  you  the  difference."  Could  it  be 
possible  for  this  gentlenum,  if  this  item  in  his  bill  were  read  to  him,  to  say  what  his 
counsel  have  been  instructed  to  say  for  him — that  he  was  ignorant  of  the  elementary 
principles  of  the  law  of  England?  But  whetlier  he  was  ignorant  or  cognizant  of  the 
law,  is  wholly  immaterial  in  respect  of  the  relief  prayed  against  him  by  the  Be- 
spondent. 

With  respect  to  the  argument  for  the  Appellant  on  that  part  of  his  answer  in 
which  he  said,  that  "  at  the  time  of  levj'ing  the  fine  he  believed  he  was  related  to  the 
testator,  and  that  it  was  probable  he  was  his  presumptive  heir,  but  he  did  not 
know  himself  to  be  such  presumptive  heir;"  in  that  answer,  taken  by 
himself,  there  is  enough  to  satisfy  any  Court  of  Justice  that  he  did  believe  he  wa« 
the  heir;  and  all  doubt  of  his  belief,  and  knowledge  too,  on  that  subject,  is  removed 
by  the  evidence  of  Mary  Wilcox,  who  was  a  witness  on  the  trial  of  the  issues.  She 
swore,  and  she  was  cross-examined,  and  not  in  the  least  degree  shaken  in  what  she  had 
sworn,  tliat  Mr.  Bulkley,  on  the  first  Saturday  after  the  General's  deatli — he  died  on 
Thursday  or  Friday — had  a  conversation  with  her,  in  which  he  alluded  to  the  fact 
of  the  succession  of  the  property  having  fallen  to  him,  and  that  he  said  "  there  wius 
a  flaw  in  the  will."  Not  that  there  was  no  will  ;  he  was  lawyer  enough  to  know  there 
could  not  be  a  flaw  in  tliat  whicli  did  not  exist ;  he  knew,  therefore,  the  next  day  after 
the  death  of  the  testator,  not  only  that  there  was  a  will,  but  alsO'  tliat  he  was  heir  to 
the  testator;  he  knew  also  that  the  consequence  of  the  fine  he  had  levied  was  to  put 
an  end  to  the  will ;  for  that  fine  was  the  only  flaw  in  tlie  [158]  will,  and  the  very  flaw  to 
which  these  words  referred,  for  if  they  did  not  refer  to  that  they  were  nonsense. 
This  examination  proved  more  than  was  necessary  to  prove;  for  it  was  not  necessary  ' 
in  this  case  to  prove  that  positive  fraud  which  the  jury  have  truly  found  by  their  ver- 
dict; but  if  it  were  necessary,  it  was  proved  by  the  evidence  of  this  young  woman, 
taken  in  connexion  with  the  omission  of  the  Appellant  to'  call  his  own  witness,  Mr. 
Wilmot:  for  Respondeiit  being  plaintiff  in  the  issue,  tliis  girl  being  examined  for 
her,  and  cross-examined  for  the  Appellant,  why  did  he  not  then  call  Mr.  Wilmot  to 
contradict  her?  Mr.  Bicknell,  another  witness,  said,  that  in  a  conversation  between 
himself  and  Mr.  Bulkley,  the  latter  being  asked  why  he  did  not  communicate  to 
General  Wilford  that  the  fine  would  at  law  revoke  tlie  will,  said,  "  Would  you  have 
me  arm  the  General  with  a  sword  to  cut  my  own  throat?"  That  reply,  in  connexion 
with  the  evidence  to  which  your  Lordships'  attention  has  been  just  drawn,  proves 
the  whole  case  against  tlie  Appellant.  This  vulgar  phrase,  translated  into  plain 
English,  means  that  Mr.  Bulkley,  the  confidential  agent  and  solicitor  in  levying  the 
fine,  did  not  think  it  safe  for  his  own  interests  to  inform  the  General  of  the  effect 
of  the  fine,  as  the  consequence  of  his  so  informing  him  would  be,  as  of  necessity  he 
knew,  that  the  General  would  instantly  republish  his  will.  If,  therefore,  it  were  neces- 
sary in  support  of  the  decree  below  to  impute  to  the  Appellant  positive  fraud,  the 
case  is  not  wanting  in  evidence  to  tliat  extent. 

But  let  us  consider  that  we  are  not  dealing  simply  with  eividence  of  fraud  against 
an  individual,  but  with  a  doctrine  in  equity  of  the  greatest  importance  ;  .and  that  the 
question  is,  w-hether  a  professional  man  shall  be  permitted,  not  only  to  g<j  free  and 
unpunished  [159]  in  respect  of  the  damage  which  his  ignorance  has  done  to  another, 
disappointing  altogether  the  hopes  and  the  directions  of  his  employer,  but  also  to 
have  the  property,  taken  from  his  employer  or  his  employer's  devisee  by  his  ignorance, 
transferred  as  tlie  fruit  of  that  ignorance  into  his  own  pocket?  Perilous  and  lament- 
able indeed  would  the  state  of  the  la,w  be,  if  the  dealings  of  mankind  were  subjected  ' 
to  eitlier  of  these  alternatives. 

Your  Lordships'  attention  has  been  drawn  to  the  difference  between  the  two  titles, 
the  one  to  "ij  acres,  the  other  to  17?,  acres;  but  your  Lordships  may  not  be  aware, 
that  for  part  of  the  property,  the  very  house  and  premises  in  which  tlie  testator's 
widow  was  living,  and  which  formed  a  portion  of  the  2h  acres,  tliis  Appellant  imme- 
diately on  the  death  of  the  testator  brought  an  ejectment.  It  is  not  denied  that  it 
was  not  the  intention  of  the  testator  to  include  the  2?,  acres  in  the  fine.  The  testator 
disregarding  intention,  and  taking  advantage  of  the  rule  of  law  in  his  favoui-, 
brought  his  action,  but  it  was  found  bv  the  jury  that  it  never  was  intended  that  they 
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(tlie  il  aores)  should  be  included  in  the  fine.  And  yet  this  gentleman,  standing  on 
his  character,  iuid  wishing  your  Lordships  to  do  justice  to  him  more  for  the  sake  of 
his  character  and  family  than  of  this  property,  tliought  proper  to  instruct  his 
(x>unsel  to  argue  against  tlie  verdict  in  that  case,  being  determined  still  tO'  spurn  at 
the  General's  (his  benefactor's)  intention,  and  to  insist  upon  the  law  for  turning  this 
widow  out  of  the  habitation  left  to  her  by  her  husband.  There  was  consequently  a 
solemn  argument  on  the  doctrine  of  the  law  as  applicable  to  the  case:  and  the  result 
was,  that  the  CVjurt  of  King's  Bench  agreed  with  the  jury,  tliat  it  was  never  intended 
to  include  that  part  of  the  property  in  the  parcels,  and  thati  it  ought  to  be  [160]  con- 
sidered as  not  included  (8  Dowl.  and  Ryl.  549).  By  that  fortunate  act  of  justice,  this 
lady  had  at  law  an  escape  from  that  part,  of  the  case. 

The  property  therefore,  the  right  to  whicli  your  Lordships  are  now  called  upon  by 
appeal  to  decide,  is  the  Ranelagh  estate,  e.vclusive  of  those  2A  acres ;  and  the  question 
is,  whether  the  Appellant  is  to  be  the  benficial  owner  of  the  remainder,  or  a  trustee 
for  the  Respondent?  As  to  authority  for  the  decree  in  favour  of  tiie  Respondent, 
we  have  no  authority  of  cases,  for  no  case  similarly  circumstanced  has  ever  occurred  ; 
but  if  autJiority  means  principle,  the  books  of  Digests  and  Reports  are  full  of  it. 
No  man  can  contend  that  the  form  of  the  assurance,  if  it  be  fraudulently  obtained, 
makes  the  slightest  difference  in  respect  to  principle.  If  a  man  be  cheated  of  his 
estate,  wiiether  by  fine  or  recovery  or  release  or  any  other  conveyance,  is  the  fraud 
less  because  the  cheat  had  the  cunning  to  accomplish  it,  or  is  the  security  to  him  in 
point  of  law  greater?  What  Mr.  Pollock  said  about  perfection  of  title  at  law,  is  not 
veiy  intelligible  to  persons  conversant  with  Courts  of  Equity.  People  come  into 
Coui-ts  of  Equity,  only  because  they  have  not  an  adequate  remedy  at  law.  The  vei-y 
form  and  mode  of  coming  into  a  Court  of  Equity,  and  the  substance  of  the  relief 
granted  there,  is  this,  that,  the  defendant  being  proved  by  competent  testimony  to 
have  obtained  the  property  fraudulently,  that  Court  holds  this  salutaiy  admonition, 
"  you  have  got  it  by  fraud,  you  shall  hold  it  as  a  trustee  for  the  man  whom  j'ou  have 
deprived  of  tlie  legal  title,  but  who  still  has  a  right  in  equity  to  the  property,  and 
therefore  you  shall  be  turned  into  a  trustee  for  him."  Tliat  is  the  doctrine  which  the 
Courts  below,  by  the  decree,  declared  in  this  ca.se. 

[161]  Sir  Edward  Sugden  in  reply  : — My  Lords,  Sir  William  Home  has  charged 
fraud  upon  the  Appellant.  There  is  not  a  shadow  of  pretence  for  that  charge,  and  there 
is  not  a.  particle  of  evidence  to.  prove  it.  Tliere  were  so  many  shares  of  this  property, 
that  it  was  almost  impossible  to  make  out  a  title  to  any  part,  without  levying  a  fine 
of  the  whole.  Mr.  Hugh  Smith  advised  the  fine  to  strengthen  the  (General's  title  ;  and  in 
the  contract  with  the  Hospital,  Mr.  Bicknell  peremptorily  required  a  fine  to  be  levied 
with  a  view  to  the  validity  of  that  contract.  It  is  in  evidence  that  Mr.  Bulkley,  so 
far  from  suggesting  the  fine,  advised  tlie  General  not  to  go  to  the  Lord  Chief  Justice's 
to  levy  it.  How  could  Sir  WTlliam  Home,  then,  undertake  to  say  that  fraud  was 
proved  against  him?  But  then  it  is  said  he  is  guilty,  not  of  a  moral  fraud,  but  of  a 
fraud  upon  public  policy,  \^^len  a  man  is  acquitted  of  a  moral  fraud,  it  is  not  easy  to 
understand  how  he  can  be  charged  under  the  same  circumstances  with  a  fraud  upon 
public  policy.  It  is  in  proof  that  the  Appellant  did  not  know  that  he  was  heir  at  law, 
did  not  know  that  the  General  had  made  a  will,  and  did  not  know-  the  effect  of  the  fine. 

It  is  alleged  that  if  ignorance  is  to.  be  an  excuse  for  attorneys,  it  will  also  be  an 
excuse  for  surgeons,  and  will  defeat  all  actions  ag.ainst  them  for  ignorance.  There  is 
no  analogy  between  the  cases.  A  surgeon  is  bound  to  know  the  science  of  his  profes- 
sion ;  if  he  is  called  in  to  set  a  man's  broken  leg.  he  is  bound  to  do-  it  in  a  scientific 
manner  :  but  an  attorney  is  not  bound  to  know  the  law  scientifically.  Cases  have 
arisen  at  Nisi  Prinix.  in  which  it  has  been  ruled,  that  if  an  attoraey  makes  a  mis- 
take upon  a.  nice  point  of  law,  not  generally  known  to  attorneys,  he  is  not  [162] 
answerable  (see  Mnntrion  v.  Jeffries,  2  Carr.  and  P.  113  ;  Potts  v.  Sparroir.  6  Carr. 
and  P.  740).  Nothing  is  more  dangerous  than  a  veiy  learned  attorney,  who,  instead 
of  being  a  l>enefit,  may  be  a  great  nuisance.  Attorneys,  as  a  class,  do  not  profess 
knowledge  of  the  law  ;  if  your  Lordships  will  by  law  impress  it  upon  them,  they  will 
find  it  a  very  troublesome  gift ;  it  will  not  answer  the  purpose  either  of  themselves  or 
their  clients. — [Lord  Wynford  :  You  w^o.uld  not  require  an  attorney  to  have  so  mucli 
knowledge  of  the  law  as  the  Lord  Chancellor  or  Lord  Chief  Justice:  but  ought  we  not 
to  require  an  attorney  to  know  the  consequence  of  an  act  he  is  constantly  in  the  habit 
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of  doing  as  an  attorne_v?] — Tliis  was  a  nice  point  of  law  :  it  is  well  known  to  your 
Lordships,  and  it  is  quite  surprising  to  everybody  who  knows  tLe  rule  periecth',  huw 
any  attorney  could  be  ignorant  of  it ;  but  most  attorneys  did  not  and  do  not  know  it. 
The. question  is  whether  they  are  bound  to  know  it.  There  is  no  denying  that  a 
counsel  well  informed  in  one  branch  of  the  profession,  may  be  very  ignorant  of  quesr 
tions  of  law  which  belong  to  another  branch  ;  then  how  can  a  knowledge  of  the  whole 
range  of  the  law  be  expected  from  an  attorney,  who  has  to  go  into  common  law  and 
equity  and  into  every  Court?  His  business  is  to  get  up  the  evidence,  and  to  get  all 
the  facts  well  together,  but  it  is  not  his  business  to  pronounce  on  the  law. 

One  of  }^our  Lordships,  who  knows  the  whole  history  of  aJl  the  cases  of  revocation 
of  wills  from  tlie  earliest  time,  and  from  whose  judgments  we  all  derive  on  that 
subject  so  much  information,  knows  that  it  was  not  always  so  easy  to  say  what  would 
operate  as  a  revocation  of  a  will  ;  some  of  the  most  learned  [163]  Judges  doubted  as 
to  what  was  or  not  a  revocation  of  a  will,  and  whether  or  not  a  subsequent  conveyance, 
although  it  had  no  operation  as  a  conveyance,  had  that  effect :  Lord  Lmcu/n's  Case 
(1  Ab.Eq.  411  ;  Show.  P.C.  154  ;  Doe  y.'Otuay  (7  Term  llep.  399  ;  1  Bos.  and  Pull. 
576).  Lord  Lincoln,  thinking  he  wixs  going  to  marry,  e.xecuted  a  settlement  by  lease 
and  release,  and  made  several  limitations  in  contemplation  of  his  marriage,  no  one 
of  which  ever  took  effect,  because  tlie  marriage  never  took  place ;  and  yet  that  settle- 
ment was  held  to  be  a  revocation  of  his  antecedent  will.  The  decision  in  Doe  v. 
Otway  was  against  the  opinion  of  Lord  Cliief  Justice  Eyre ;  and  it  has  been  said  by 
Lord  Mansfield,  that  "  the  absurdity  of  Lord  Lincoln's  case  is  shocking  "  {Doe  v.  Fott, 
Doug.  710,  722).  Would  your  Lordships  require  an  attorney  to  know  that  on  which 
the  most  eminent  lawyers  have  differed?  There  is  not  one  attorney  in  twenty  em- 
ployed to  levy  a  fine,  that  would  have  told  a.  man  it  would  operate  as  a  revocation  of  his 
will ;  they  never  would  have  thought  of  stating  such  a  tlfing  ;  it  is  not  their  business 
to  point  tliat  out;  they  are  not  thinking  of  the  man's  will,  but  of  levying  a  fine. 
Suppose  this  were  the  case  of  a  common  marriage  settlement,  with  the  usual  limita- 
tions of  a  fee  simple  estate,  and  that  the  settlor  had  previously  made  a  will  ;  there  is 
a  revocation  of  the  will  by  the  settlement.  Is  tliere  any  attorney  who,  being  employed 
to  prepare  that  settlement,  would  have  told  the  settlor  that  it  was  a  revocation  of 
the  will,  and  that  he  must  republish  it?  He  luis  enough  to  do  to  e.xecute  the  purpose 
for  which  he  was  retained,  without  looking  to  the  consequences  ;  and  those  who  are 
conversant  with  the  practice  in  the  alienation  of  real  property,  know  [164]  that  not 
one  attorney  in  one  thousand  in  London  would  tell  a.  client,  on  levying  a  fine,  that  it 
would  operate  as  a.  revocation  of  his  will,  unless  his  attention  was  called  to  the 
matter.  It  would,  besides,  have  l^een  a  most  indecent  tiling  for  the  Appellant  to  have 
said  a  word  about  the  will :  he  was  not  the  person  enqiloyed  in  the  General's  testa- 
mentary dispositions;  and  if  he  had  ventured  on  that  subject,  the  General  most  pro- 
bably would  have  lx«n  more  angry  with  him  than  he  had  been  when  he  advised  him 
not  to  go  to  the  Lord  Chief  Justice's,  and  would  have  ordered  him  out  of  the  room,  and 
would  have  said,  "  What  have  you  to  do  with  my  will?  I  never  consulted  you  about 
my  will :    pray  confine  your  advice  to  what  I  have  consulted  you  upon." 

The  case  of  Segrave  v.  Kiruan  [1  Beatty,  157],  the  only  authority  cited  against  the 
Appellant,  is  entirely  different  from  this  case.  There  the  intimate  friend  and  con- 
fidential counsel  of  the  testator,  had  on  more  than  one  occasion  drawn  wills  for  him, 
and  in  none  of  these  wills  was  he  himself  an  object  of  bounty.  The  testator,  in  giving 
him  instructions  for  his  last  will,  requested  him  to  be  his  executor  ;  he  consented  to 
the  request,  and  drew  the  draft  of  a  will,  in  which  the  testator  did  not  dispose  of  his 
personal  estate;  but  it  is  clear  from  the  statement  of  the  case,  that  he  did  not  intend 
that  gentleman  to  have  any  beneficial  interest  in  that  estate.  The  result,  however,  of 
appointing  him  executor  was  in  law  to  give  him  the  undisposed  of  residue  of  the  per- 
sonalty. That  result  was  open  to  many  distinctions  in  a  Court  of  Equity:  there 
were  many  circumstances  upon  which  that  Court  would  hold  an  executor  a  trustee  of 
the  property;  as  upon  the  circumstance  of  there  being  a  bequest  of  a  specific  legacy 
to  the  executor,  or  upon  the  circumstance  [165]  that  a  man  has  treated  himself  as  a. 
trustee,  and  that  he  was  appointed  to  take  the  legal  interest  only  ;  or  upon  a  fraudulent 
appointment  (Foster  v.  Monk.  1  Vern.  473  ;  Marriot  v.  Marriot.  1  Str.  666) ;  and  bv 
the  late  Act  (11  Geo.  4  and  1  Will.  4.  c.  40),  the  executor,  in  eveiT  ca,se  of  a  residue 
undisposed  of,  is  made  a  trustee  for  the  ne\t  of  kin,  according  to  the  statute  of  distri- 

1117 


n  CLAEK  &  FINNELLY.         BULKLEY  V.   WILFORD  [1834] 

butions.  Now  this  gentleman  being  a  counsel,  was  bound  to  know  the  rule  of  law  ; 
he  did  not  communicate  that  knowledge,  and  the  Court  of  Equity  justly  deprived  him 
of  the  property  which  he  took  as  executor ;  but  if  it  had  uot  done  that,  it  would  have 
taken  away  his  stock  in  ti-ade  as  a  lawyer  ;  if  it  liad  held  that  he  did  not  know  or  ought 
not  to  have  known  the  law,  it  would  have  destroyed  him  as  a  professional  man,  wliile 
it  would  have  left  him  the  property.  But  if  your  Lordships  say  that  this  Appellant 
had  the  knowledge,  which  he  swears  he  had  not,  and  which  he  is  not  required  to  have, 
you  do  not  give  him  any  benefit  in  that  respect,  while  you  take  the  property  from  him. 
It  is  a  disgrace  to  a  counsel  not  to  know  such  a  rule  of  law ;  it  is  dishonest  not  to  m£ike 
himself  master  of  that  on  which  the  security  of  those  who  consult  him  depends,  and  for 
which  tlie  world  gives  him  credit;  therefore  you  cannot  impute  such  ignorance  to  a 
counsel.  He  was  a  practising  counsel,  a  conhdential  adviser,  and  consulted  as  such ; 
he  took  upon  himself  the  duty  to  advise.  The  whole  case  shows  tliere  was  a  confidence 
in  him,  and  tlie  Court  of  Equity  acted  upon  that,  and  held  him  a  trustee,  because 
the  testator  meant  to  give  him  nothing  in  the  shape  of  benefit.  The  party  here  also 
(the  General)  had  no  intention  to  give;  there  was  no  intention  of  one  to  take,  or  of 
the  other  to  give.  The  taking  [166]  was  the  mere  effect  of  a  rule  of  law  operating 
in  invitum. 

In  the  case  in  Ireland,  tlie  learned  Judge  referred  tO'  several  cases,  some  of  which 
were  decided  by  Lord  Eldon  when  he  was  Lord  Chancellor ;  but  those  were  cases  of 
contract,  showing  how  far  an  attorney  can  contract  with  his  client;  and  it  was  held 
very  properly  in  them,  that  if  an  attorney  will  deal  with  his  client  he  must  deal  with 
him  at  arm's  length,  and  show  he  gave  him  all  the  information  wliich  he  had  (Gibson 
V.  J  eyes,  6  Ves.  226).  But  the  case  now  before  your  Lordships  is  not  a  case  of  contract, 
but  of  the  simple  operation  of  the  law,  which,  by  force  of  the  fine,  vested  tlie  property 
in  tlie  Appellant;  so  that  neither  the  principal  case  of  Seagrave  v.  Kirwan  [1  Beatty, 
157],  nor  the  cases  cited  in  it,  have  any  just  application  to  tliis  case-. 

My  learned  friends  ha-ve  declared  themselves  quite  as  strong  as  I  am  against  tlie 
necessity  of  the  issue:  if  then  an  issue  was  uot  necessaiy,  it  ought  not  to  have  been 
directed  ;  and  your  Lordships  therefore  ought  to  decide  the  case  now  on  the  evidence 
that  was  before  tlie  Court  below.  The  case  made  by  the  pleadings  was  that  the  Appel- 
lant fraudulently  induced  the  General  to  levy  the  fine,  and  fraudulently  omitted  to 
tell  him  what  its  operation  would  be.  Nobody  ever  thought  of  arguing  the  case  in 
the  first  instance,  except  upon  the  ground  and  the  assumption  which  is  made  in  the  bill 
— that  there  was  a  fraudulent  inducement.  The  jury,  on  tlie  trial  of  the  issue, 
were  asked  whether  the  Appellant  fraudulently  induced  the  testator  to  do  the  act. 
The  question  could  never  have  been  asked,  if,  in  the  opinion  of  the  learned  Judge 
who  directed  the  issue,  a  foundation  had  not  been  laid  for  it  by  the  form  of  the  plead- 
ings in  the  [167]  cause.  The  issue  was  whether  the  Appellant  fraudulently  induced 
the  testator  to  levy  the  fine,  and  the  jury  said  he  did  not.  Now  if  he  did  not  fraudu- 
lently induce,  he  did  not  induce  at  all.  He  could  not  have  fraudulently  induced, 
for  it  is  in  evidence  that  ht  was  against  the  General's  going  to  levy  the  fine.  If  your 
Lordships  take  away  all  inducement,  which  the  jury  on  the  evidence  has  done,  then 
there  is  nothing  to  rest  the  case  on  but  the  fraudulent  omission.  What  is  that?  A 
fraudulent  omission  to  communicate,  implies  previous  knowledge.  If  it  be  laid  down 
as  an  abstract  rule  of  law  that  an  attorney  is  bound  to  have  the  knowledge  and  to 
communicate  it,  one  can  understand  that  rule,  whether  right  or  wrong;  but  one 
cannot  understand  what  is  the  meaning  of  asking  whether  a  man  fraudulently  omitted 
to  make  a  statement,  unless  in  the  very  asking  the  question  it  is  admitted  that  he  was 
not  bound  to  have  or  to  communicate  the  knowledge.  The  learned  Judge  who 
directed  the  issue  held  that  he  was  not  bound,  as  an  attorney,  to  have  the  knowledge, 
and  that  there  was  no  imputation  upon  him  as  an  attorney  that  he  had  it  not,  and 
therefore  tlie  issue  was  framed  with  that  view  ;  because  if  it  wei-e  asked,  "  did  he 
fraudulently  induce  the  act,  and  then  did  he  omit  to  inform?  "  that  would  lead  to 
a  different  inference;  but  where  it  was  asked  first,  "  did  he  fraudulently  induce  the 
act?  "  ind  secondly,  ""  did  he  fraudulently  omit  to  inform?  ''  that  form  of  the  question 
showed  that  the  mere  omission  amounted  to  nothing.  He  might  omit  because  he  did 
not  know;  he  might  omit  because  he  did  not  think  it  material;  and  in  neither  case 
would  the  omission  be  a  fraud.  The  Appellant  has  sworn  that  he  did  not  know 
that  which  he  was  charged  with  omitting  to  communicate.     Your  Lord-[168]-ships, 
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sitting  as  a  Court  of  Equity,  are  bound  to  believe  what  a  defendant  has  sworn  to  in 
his  answer,  unless  it  is  contradicted  by  one  witness,  with  circumstances  in  aid  of  that 
one  witness,  or  by  two  witnesses.  Nobody  at  all  has  contradicted,  nobody  could  con- 
tradict, what  the  Appellant  has  sworn,  that  he  was  not  aware  of  the  operation  of  the 
fine,  and  tLat  he  did  not  know  there  was  a  will.  If  ever  a  case  was  perfectly  divested 
of  all  circumstances  to  induce  a  man  to  commit  a  fraud,  this  is  the  very  case;  for 
unless  he  knew  he  was  heir  ;  unless  he  knew  there  was  a  will  devising  away  the  property 
from  him;  unless  he  knew  of  the  operation  of  the  fine,  and  that  it  would  revoke  a 
w  ill ;  there  was  no  improper  motive  that  he  could  have,  not  in  interfering,  because 
he  did  not  interfere,  or  when  he  did  his  interference  was  unsuccessful,  but  in  not 
informing  General  Wilford  what  the  operation  of  the  fine  would  be.  Then  on  what 
ground  is  a  Court  of  Equity  to  take  the  estate  from  this  Appellant?  It  may  be  a 
case  for  your  Lordships'  compassion,  when  you  know  all  the  circumstances;  when 
you  are  told  there  was  a  will,  which  gave  the  estate  to  the  widow  ;  when  you  are  told, 
as  the  fact  turns  out,  that  the  Appellant  was  heir  to  the  testator  ;  and  when  you  are 
told  of  the  fine,  and  find  that  the  operation  of  it  was  to  revoke  the  will,  and  devolve 
the  estate  on  tlie  heir  at  law.  Ten  thousand  other  wills  have  been  revoked  by  similar 
accidents  (See  Locke  v.  Foote,  5  Sim.  618) ;  the  fault,  if  any,  is  to  be  charged  on  the 
law,  that  allows  a  will  to  be  revoked  without  the  knowledge  of  the  testator.  Your 
Lordships  have  seen  so  much  of  the  effect  of  that  law  in  favour  of  the  heir,  that  you 
must  know  that  thousands  of  times  heirs  at  law  take  estates  which  [169]  they  never 
were  intended  to  have.  It  is  the  common  rule  of  law  ;  if  it  is  not  the  right  one,  let 
us  have  a  better;  but  while  it  remains  it  is  subject  to  accident,  and  one  may  win  or 
may  lose,  but  we  must  take  the  law  as  we  find  it. 

There  is  nothing  in  this  case  to  fix  even  a  shade  of  suspicion  on  the  moral  conduct 
of  the  Appellant;  and  Sir  Charles  WethereU  ac(iuitted  him  of  all  moral  turpitude: 
but  advantage  has  been  taken  of  the  words  used  by  the  Appellant,  in  a  loose  and 
casual  conversation  with  Mr.  Bicknell,  "  Why  should  I  put  a  sword  into  the  General's 
hand  to  cut  my  own  throat?  "  That  was  a  figurative  e.xpression  to  get  rid  of  an 
improper  question,  on  an  occasion  which  did  not  give  an  opportunity  for  explanation. 
That  was  no  admission  that  the  Appellant  had  contemplated  a  fraud  in  the  levying 
of  the  fine.  The  whole  transaction  was  then  long  concluded,  and  it  would  be  most 
unreasonable  to  suppose  that  a  man  of  common  sense  would  ever  admit  so  unneces- 
sarily tliat  he  had  acted  as  a  consummate  scoundrel. 

Independently  of  the  Appellant's  solemn  declaration  that  he  did  not  know  what 
would  be  the  effect  of  tlie  fine,  Mr.  Wilmot's  evidence  also  goes  to  show  that  he  had  no* 
the  knowledge.  Then  they  say  on  the  other  side,  "  why  did  we  not  produce  Mr. 
Wilmot  on  the  trial  at  law?  "  Because  Sir  James  Scarlett,  who  conducted  the  cause, 
was  of  opinion  that  Mr.  Wilmot's  evidence  could  not  be  received  ;  for  it  was  mere 
conversation  between  him  and  Mr.  Bulkley  :  and  that  was  the  only  reason  whv  Mr. 
Wilmot  was  not  called.  The  only  question  now  is,  whether  the  evidence  at  la^' 
altered  the  case  made  in  the  Court  below.  The  witness  Mary  Wilcox  was  not  ex- 
amined in  equity ;  the  Respondent  did  not  state  [170]  that  she  had  any  such  witness  : 
the  Appellant  was  utterly  taken  by  surprise  by  her  improbable  stoiT.  That  evidence 
throws  great  discredit  upon  the  case  on  the  other  side.  Mary  Wilcox,  in  her  examina- 
tion, stated  that  her  mother  was  present  at  the  supposed  conversation,  in  which  she 
stated  that  Mr.  Bulkley  said  he  would  provide  for  them  all ;  and  that,  upon  speaking 
afterwards  to  her  mother  about  it,  the  mother  said  she  never  heard  of  anv  such  thing. 
How  could  she?  No  such  conversation  passed !  The  daughter  invented  it :  the 
mother  not  only  did  not  hear  this  conversation,  but  she  never  heard  of  it.  It  is 
impossible  such  an  offer  could  have  been  made  and  such  a  promise  given  by  Mr. 
Bulkley,  without  having  excited  great  hopes  in  the  family,  and  led  to  repeated  con- 
versations on  the  subject;  yet  not  tlie  slightest  notice  is  taken  of  tlie  promise;  no 
application  is  made  by  these  Wilcoxes  for  the  least  relief,  although  they  were  not 
above  relief.  There  is  not  the  slightest  credit  to  be  given  to  that  evidence.  It  took 
tlie  Appellant  by  surprise,  as  he  nevei*  heard  of  it.  and  the  girl  did  not  pretend  that 
she  told  any  human  being  that  such  an  offer  had  been  made.  She  married  sub- 
sequently, yet  she  did  not  communicate  it  to  her  husband.  It  is  quite  clear  the 
young  woman  brought  forward  this  testimony  to  please  Mrs.  Wilford,  in  whose 
service  or  in  whose  house  at  that  time  her  mother  was  living,   for  tlie  purpose  of 
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doing  some  service  to  her  mother.  If  your  Lordships  strike  out  this  witiiees's  story, 
as  tainting  and  corrupting  the  case  brought  forward  on  the  other  side,  then  it  stands 
only  on  tlie  evidence  in  the  Court  below  ;  but  if  your  Lordshijjs  place  the  least 
reliance  on  that  witness,  we  ask  confidently  for  a  new  trial.  We  shall  he  able  to 
prove  that  what  [171]  she  stated  was  not  true,  and  to  satisfy  tlie  jury,  if  they  placed 
any  reliance  on  her  evidence,  that  her  story  was  one  of  her  own  invention.  On  all 
these  grounds  we  hope  that  your  Lordships  will  either  dismiss  this  bill,  or,  if  you 
think  that  part  of  the  case  has  not  hitherto  met  with  a.  sufficient  answer,  tluit  you  will 
now  direct  a  new  trial. 

The  Earl  of  Eldon  : — My  Lords,  this  is  a  case  undoubtedly  of  very  great  import- 
ance, and  I  should  be  extremely  sorry  if  your  Lordships  were  to  come  to  a  judgment 
on  it  without  its  being  fully  and  clearly  understood  upon  what  principle  you  proceed 
in  deciding  it.  My  Lords,  I  may  perhaps  be  wrong,  but  I  cannot  help  thinking — 
and  I  am  now  stating  only  what  I  have  often  stated  before,  and  what  I  again  recom- 
mend in  my  old  age,  from  the  experience  I  have  had  in  the  Court  of  Chancery — that 
the  habit,  too  much  adopted,  of  sending  matters  in  equity  for  the  decisions  of  ('ourts 
of  Law,  which  ought  to  have  been  decided  in  the  Equity  Court,  have  led,  in  many 
instances,  to  very  bad  consequences.  I  have  the  comfort  of  hoping  that  I  always  did 
my  utmost  to  save  parties  from  that  expense  ;  and  my  practice  was  governed  by 
what  I  thought  most  expedient  for  the  ends  of  justice. 

I  now  come  to  the  decree  in  this  case,  which  was  made  on  the  merits  in  IS'IG.  Two 
issues  were  then  directed  to  be  tried  at  law,  but  with  them  we  have  nothing  to  do  now. 
The  first  thing  for  your  Lordships  to  decide  here  is,  whether  it  was  the  duty  of  the 
Apjjellant,  the  attorney  in  levying  the  fine,  to  make  inquiiy,  when  the  fine  was 
proposed  to  be  levied,  whether  General  Wilford  had  made  a  will  or  not.  Your 
Lordships  may  venture  to  say,  at  least,  [172]  that  it  is  a.  point  of  great  importance, 
and  that  it  ought  to  be  decided  one  way  or  the  other,  whether  the  attorney  should 
know  the  effect  of  the  fine;  and  if  he  did  know  that,  whether  he  was  to  be'  at  liberty 
to  take  advantage  of  his  knowledge;  and  if  he  did  not  know  it,  whether  he  was  to 
profit  by  his  ignorance  ;  whether  he  was  ignorant  that  the  fine  revoked  the  will,  not 
whether  he  was  to  be  visited  with  the  consequences  of  his  fraud.  It  is  also  a  matter 
of  great  importance  whether  tliese  points  in  this  case — after  it  has  travelled  through 
Westminster  Hall  for  1 1  years — should  not  now  be  settled  ;  and  wliether  the  Coairt 
of  Chancery  should  not  have  settled  them  after  it  had  all  the  evidence  before  it.  My 
Lords,  a  case  was  cited  in  the  argument  at  the  bar ;  it  was  decided  in  Ireland  :  I 
remember  having  heard  a  great  deal  about  that  case  at  the  time  when  it  was  decided  ; 
and  I  perfectly  well  recollect  the  opinions  of  many  learned  persons  about  that  case 
(persons  who  are  now  sleeping  in  their  graves),  all  agreeing  that  that  case  was  well 
decided.  I  have  since  taken  the  liberty  of  asking  a  loan  of  that  case.  It  was  decided 
on  this  principle — not  that  there  was  a  fra.ud  on  the  part  of  the  gentleman  who  was 
defendant  in  that  case,  and  whose  conduct  was  then  dealt  with  ;  but  on  tliis  principle, 
that  a  man  should  not  take  to  himself  the  benefit  of  his  ignorance  in  matters  of  which 
he  ought  to  have  knowledge.  And  if  I  remember  rightly  the  circumstances  of  that 
case,  there  was  nO'  reason  for  saying  that  the  gentleman  who  gave  advice  there  knew 
that  any  benefit  would  come  to  himself  by  being  appointed  executor. — [His  Lord- 
ship stated  at  length  tlie  circumstances  of  that  case  (Sec/rave  v.  Ktrimn,  1  Beatty, 
157).] — Your  Lordships  undei-stand  well  what  [173]  a  material  interest  the  gentleman 
obtained  by  his  being  appointed  executor,  in  the  then  state  of  the  law  ;  because,  if 
tliere  was  no  residuary  legatee,  and  if  no  legacy  was  given  by  the  will  to  the  executor 
himself,  he  would  take  the  wholei  of  the  residue  of  the  testator's  personal  estate.  The 
principle  of  the  decision  in  that  case  was  tliis,  that  there  was  no  fraud,  that  the 
gentleman  meant  no  fraud,  but  that  it  was  considered  as  against  public  policy,  that 
a  man  who  ought  to  know  the  law  which  would  give  the  executor  the  clear  residue  of 
the  personal  estate  for  his  own  benefit, — it  was  against  the  policy  of  the  general  law 
that  he,  by  beinar  made  executor,  should  take  to  himself  tlie  benefit  of  his  own  ignor- 
ance. That,  my  Lords,  is  a  very  important  case  to  be  considered  in  deciding  the 
jiresent  case  ;  and  I  should  like  to  have  time  to  look  into  it,  and  into  tlie  law  in 
Ireland  on  this  subject.  During  25  years  that  I  had  the  honour  of  presiding  in  the 
Court  of  Chancery  I  carefully  avoided,  (I  am  sure  I  was  not  in  the  liabit, — I  know  I 
meant  avoiding,)  whether  in  matters  relating  to^  bankruptcy,  or  any  other  thing  that 
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oaiiie  before  me,  putting  the  parties  to  the  expense  of  trying  issues  one  after  another, 
visiting  tlie  parties  again  with  f  urtlitr  expense  in  moving  for  new  trials  in  the  Courts 
of  Equity,  just  as  if  the  case  on  the  record  did  not  iu  itself  afi'ord  some  principle  of 
equity  by  which  I  might  decide  the  case.  But  if  the  record  did  nut  allow  nie  to  decide 
the  case  upon  such  principle,  I  made  it  my  duty,  if  it  went  to  a  jury,  (I  know  I  intended 
it  to  be  80,)  to  deliver  the  parties  as  soon  as  possible  from  tiie  protracted  evils  of  the 
suit.  In  this  case  I  tliink  there  ought  to  have  been  a  quietus  for  the  Defendant,  or 
a  decree  for  the  Plaintiff,  iu  liS'2.'5  ;  but  your  Lordships  have  seen  by  this  record  what 
has  [174]  since  taken  place.  My  Lords,  I  should  be  sony  if  I  ventured  to  recommend 
you  to  give  final  judgment  without  looking  into  the  cases  wh.ich  have  been  cited  at 
your  Lordships'  bar,  and  such  other  cases  as  may  be  in  my  own  lecoliection.  This  case 
has  been  hanging  on  from  1823  to  1834,  yet  I  hope  your  Lordsiiip  will  not  think  I  am 
asking  too  much  if  I  ask  the  siiort  interval  between  this  and  Tuesday  next  to  consider 
and  dispose  finally  of  this  case. 

On  the  motion  of  Lord  Wynford,  tlie  further  consideration  of  their  Lordships' 
judgment  was  postponed  to  the  Tuesday  following. 

The  Earl  of  Eldon  : — Your  Lordships  are  now  to  pronounce  your  judgment  in 
a  cause  which,  I  am  sorry  to  say,  was  instituted  in  the  Court  of  Chancery  so  long  ago 
as  the  year  1823.  My  Lords,  if  the  view  I  take  of  this  case  be  correct,  it  appears  to 
me  tiiat  the  judgment  might  have  been  pronounced  long  since.  The  ciicumstances  of 
the  case  are  these:  Richard  Ricli  ^Vilford  was  seised  at  the  time  of  making  his  will 
of  lands  and  hereditaments  at  Chelsea,  in  the  county  of  Middlesex,  consisting  of  a 
mansion-house  called  Itanelagh-house,  with  the  appurtenances,  together  with  certain 
pieces  of  land  adjoining,  comprising  about  two  acres.  He  was  likewise  entitled  to 
another  estate  near  adjoining,  called  the  Ranelagh  estate,  comprising  about  IS  acres. 
He  made  a  will  dated  the  28th  of  March  1822,  by  which  he  devised  all  his  real  estate 
to  his  wife,  the  Respondent  in  this  appeal,  in  fee.  Before  making  the  will  he  had 
entered  into  a.  contract  with  the  Commissioners  and  Governors  of  Chelsea  Hospital, 
on  behalf  of  himself  and  the  other  proprietors  of  the  Ranelagh  estate,  for  the  sale  of 
part  [175]  of  that  estate  to  them.  It  appears  by  the  pleadings  in  the  case  that  the 
title  to  the  Ranelagh  estate  was  complicated,  and,  in  consequence  of  that,  doubts  arose 
respecting  the  title  to  so  much  of  that  estate  as  was  contracted  to  be  sold  ;  and  therefore 
it  formed  part  of  the  contract  that  the  testator  should  levy  a  fine  of  the  lauds  re- 
specting which  such  doubt  had  arisen.  It  appears  that  the  testator,  upon  many 
occasions  before,  had  employed  other  solicitors  than  the  Appellant;  I  think  Mi.  Ash- 
more  was  one.  The  Appellant,  whO'  is  an  attorney,  was  a  relation  of  the  testator. 
The  necessity  of  levying  a  fine  arose  out  of  the  persons,  who  were  concerned  for  the 
Governor  and  Commissioners  of  Chelsea  Hospital,  thinking  it  would  be  desirable,  as 
unquestionably  it  would  be,  to  have  a.  fine  levied  of  those  premises,  in  order  that  they, 
as  the  purchasers,  might  be  sure  of  having  a.  good  title.  It  became  therefore 
necessary  to  levy  such  fine.  The  Appellant  in  this  ease  being,  as  I  understand,  an 
attorney,  was  employed  for  the  purpose  of  giving  a,  satisfactory  title  to  tiiose  who 
had  bought  this  parcel  of  the  testator's  estate. 

My  Lords,  I  obsei-ve  it  is  stated  that  the  Appellant  either  was  informed,  or 
thought  it  was  advisable,  that  a  fine  should  be  levied,  not  only  of  that  part  of  the 
estate  which  had  been  contracted  for  by  the  Chelsea  Hospital  Commissioners, — not 
confining  the  fine  which  was  levied  to  those  premises  where  necessity  called  for  the 
fine,  but  he  thought  proper, — whether  in  consequence  of  its  suggesting  itself  to  him, 
or  having  it  suggested  by  others,  does  not  I  think  clearly  appear, — but  he  thoueht 
proper  to  levy  a  fine  not  only  of  that  estate,  but  of  the  estates  in  reference  to  which 
no  contract  had  been  entered  into  with  the  Commissioners  of  Chelsea  Hospital,  and 
which  re[176]-quired  no  attention  whatever  to  be  given  to  them.  The  result  of 
that  is  this — that  the  fine  that  was  necessary  to  complete  the  title  to  the  Clielsea 
Hospital  Commissioners  operated  iu  law  as  a  revocation  of  the  devise  to  the  widow 
of  the  whole  of  these  premises,  a  parcel  of  which  only  had  been  sold  to  the  Commis- 
sioners. It  turned  out  that  the  gentleman  who  had  advised  this  large  extent  of  the 
fine,  the  attorney,  was  himself  the  heir  at  law  of  the  testator,  though  he  states 
that  he  had  very  great  doubts  about  it,  and  did  not  tlieu  believe  that  he  was.  I 
wish  to  put  it  in  the  strongest  way  for  him,  that  he  did  not  know  and  did  not  believe 
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that  he  was  the  heir  at  law  of  the  testator  till  he  made  that  discovery,  to  say  the 
least  of  it,  shortly  after  the  death  of  the  testator ;  aud  that,  tlierefore,  this  misfortune 
to  the  wife  in  losing  this  property  was  owing  to  his  want  of  knowledge  tliat  the  title 
of  heir  belonged  to  him,  for  a  relation  he  must  have  known  himself  tO'  be.  The 
testator  had  been  very  bountiful  in  his  exertions  to  serve  this  gentleman;  aud  I  do 
not  mean  to  say  that  if  the  testator  had  had  an  opportunity  of  considering  and  re- 
considering wliat  would  be  the  effect  of  tliis  fine,  I  am  fur  from  being  certain  tliat  he 
would  not  liave  left  this  property  even  to  this  gentleman  himself.  He  states  that 
he  did  not  know  or  believe,  or  tO'  that  effect,  tliat  he  was  the  heir  at  law  of  the  testator, 
and  tliat  he  did  not  know  the  effect  of  the  tine  would  be  such  as  in  point  of  law  it 
has  been  ;  and  therefore  that  his  notion  is,  tliat  he  is  entitled  to  have  this  property 
under  the  circumstances  of  this  case. 

My  Lords,  I  may  be  mistaken,  or  1  may  have  forgotten  perhaps,  but  I  have 
taken  great  pains  to  refresh  my  mind  upon  this  subject,  though  I  have  been  very 
much  absent  from  matters  in  courts  of  justice  for  somewhat  now  more  than  seven 
years:  I  have  taken  [177]  great  pains  to  look  into  this  subject,  and  I  do  profess 
myself,  if  I  had  heard  the  cause  in  the  year  1823,  it  would  have  been  utterly  impos- 
sible for  me  to  direct  an  issue  to  a  Court  of  Law,  consistently  with  my  habit,  if 
possible,  to  save  parties  the  expense  of  trials  of  issues,  if  the  case  afforded  a  clear 
ground  of  equity  between  the  parties;  and  in  this  case  I  think  such  clear  ground 
was  afforded.  I  sliould  have  thouglit  it  my  duty,  upon  the  principle  which  I  am  now 
about  to  state,  at  once  to  have  said,  "  Whether  you  meant  fraud,  whether  you 
knew  that  j'ou  were  the  heir  at  law  of  the  testator  or  not,  you  who  have  been  wanting 
in  what  I  conceive  to  be  the  duty  of  an  attorney,  if  it  happens  that  you  get  an  ad- 
vantage by  tliat  neglect,  you  shall  not  hold  that  advantage,  but  you  shall  be  a  trustee 
of  the  property  for  the  benefit  of  that  person  who  would  have  remained  entitled  to  it 
if  you  had  known  what  you  ought  as  an  attorney  to  have  known  ;  and  not  knowing 
it,  because  you  ought  to  have  known  it,  you  shall  not  take  advantage  of  your  own 
ignorance;"  for  I  carry  it  so  far,  '  you  sliall  not  take  advantage  of  your  own  ignor- 
ajice."  It  is  too  dangerous  to  the  interests  of  mankind,  that  those  who  are  bound 
to  advise,  and  who  being  bound  to  advise  ought  to  be  able  to  give  sound  and  sufficient 
advice — it  is  too  dangerous  to  allow  that  they  shall  ever  take  advantage  of  their  own 
ignorance,  of  tlieir  own  professional  ignorance,  to  the  prejudice  of  others. 

My  Lords,  this  principle  1  find  laid  down  by  Lord  Hardwicke  in  different  ca.se> 
\Bamedey  v.  I'oireU.  1  Ves.  2S4),  and  it  is  exceedingly  well  illustrated  in  the  case 
stated  from  Ireland.  I  have  in  my  possession  at  this  moment  the  manuscript  of 
that  decree,  which  was  quoted  at  the  bar.  [178]  I  aaii  sure  it  is  genuine:  I  know 
the  handwriting  of  Sir  Anthony  Hart,  the  then  Lord  Chancellor  of  Ireland.  This 
manuscript  which  I  now  have  shows  the  diligence  and  accurate  attention  which  he 
gave  to  the  subject,  having  corrected  and  recorrected  it,  in  order  that  the  principle 
rnight  beunderstood  upon  which  the  decree,  was  made.  My  Lords,  that  case  was  this : 
—A  gentleman  at  tlie  bar,  who  appeared  by  the  former  transactions  between  the  testa- 
tor and  himself  to  have  been  a  very  intimate  friend  of  the  testator,  made  himself 
executor  to  the  testator  under  these  circumstances:  Uy  the  law  at  that  time,  if  there 
was  no  personal  estate  given  in  legacies  to  other  persons,  or  even  if  there  were 
lesracies  given  to  other  persons,  the  executor,  by  his  appointment  as  such  executor, 
would  have  taken  the  whole  of  the  residue  of  the  jiersonal  estate.  It  was  not  the 
intention  of  that  testator  tti  give  this  learned  counsellor  anytliing  more  than  the 
office  of  executor  ;  but  he  insisted  that,  having  got  the  office  of  executor,  he  was 
entitled  to  the  residue  of  the  personal  estate;  and  it  turned  out  as  a,  matter  of  fact, 
and  the  case  was  in  this  respect  I  believe  perfectly  honest,  that  he  was  not  aware 
(if  the  doctrine  at  tlie  time  that  he  made  the  will  which  appointed  him  executor, 
that  he  would  be  entitled  to  this  personal  estate.  But  what  said  the  Court  to  that? 
fhe  Court  said,  "  That  is  what  you  ought  to  have  known  ;  you  ought  to  have 
known  it,  and  you  shall  not  taJie  for  your  own  benefit  that  which  you  hare  derived 
from  your  professional  ignorance  ;"  and  the  conse^juence  was,  that  he  was  declared  to 
be  a.  trustee,  for  the  next  of  kin,  of  the  residue  of  the  |>ersonal  estate;  and  I  humbly 
think  this  Appellant  is  a  trustee  of  that  part  of  the  real  estate  with  reference  to 
which  there  was  no  occasion  whatever,  in  order  to  [179]  carry  the  contract  with  the 
Commissioners  of  Chelsea  Hospital  into  effect,  to  levy  any  fine. 
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This  gentleman,  I  see,  alle-res  that  he  did  nut  know  the  testator  liad  made  a  will  ; 
but  he  could  not  but  know,  considering  the  proposition  I  have  stated,  that  if  tlie 
testator  had  made  a  will,  devising  all  the  other  e^jtates  to  his  widow — that  if  he 
levied  a  tine  to  the  extent  tliat  tJiis  lino  was  levied,  it  must  revoke  his  will.  I  say 
it  was  his  duty  to  have  asked  the  testator  whether  he  hiid  made  a  wiU,  and  not  to 
have  gone  beyond  the  necessity  that  arose  in  that  case  for  the  purpose  of  making  the 
title  to  the  Commissioners  complete,  and  of  carrying  that  contract  into  effect; 
and  it  is  as  clear  as  the  sun  at  noon  day,  at  least  we  knovv  nothing  to  the  coiitraiy, 
and  it  is  but  fair  to  say  it,  looking  at  the  whole  of  his  answer,  that  if  he  had  known 
that  the  estate  had  been  devised  to  the  lady  who  had  become  General  Wilford's 
widow,  he  would  not  have  levied  a  fine  of  that  estate,  unless  under  a  deed  tliat 
should  give  the  same  effect  as  to  her  interest  as  she  would  have  taken  under  the  will. 
I  have  no  hesitation,  therefore,  in  saying  that  if  I  had  heard  this  cause  originally, 
I  should  not  have  directed  any  issues,  because  there  is  a  principle  of  equity  that 
considers  that  if  there  is  negligence  it  is  quite  enough  ;  but  instead  of  that,  two 
issues  were  directed,  one  of  those  issues  \va«  found  for  Mr.  Bulkley,  but  the  other 
was  found  against  him,  and  that  certainly  does  in  the  finding  impute  to  him  tliat 
he  fraudulently  omitted  to  do  so  and  so. 

My  Lords,  I  should  feal  at  my  time  of  life,  what  I  thank  God  1  do  not  feel,  deep 
regret,  if  I  had  ever  been  too  quick  in  charging  anybody  with  fraud.  I  hope  I  never 
have  been  ;  but  in  the  present  case  I  must  go  the  length  of  saying  that  I  cannot  ex- 
pound [180]  that  declaration  which  was  made  to  Mr.  BickneJl  by  this  gentleman. 
Mr.  Bulkley — I  cannot  possibly  expound  that,  but  by  forming  at  least  a  conjecture 
that  my  mind  does  not  easily  get  rid  of,  that  this  gentleman  had  at  least  a  conviction 
in  his  mind  that  it  was  better  for  him  to  take  the  chance  of  proving  himself  to  be 
the  heir  at  law  after  the  death  of  this  testator,  than  to  take  the  chance  of  his  deriv- 
ing a.  benefit  from  this  property  under  the  will.  And  really,  when  one  attends 
to  the  argument  of  so  able,  acute,  and  learned  a  counsel  as  Sir  E.  Sudgen,  and 
when  you  have  nothing  to  meet  that  which  is  the  natural  effect  of  the  declaration 
made  at  a  casual  meeting  of  Mr.  BickneL  and  Mr.  Bulkley — when  you  have  nothing 
but  the  reasoning  that  you  heard  from  below  the  bar  upom  the  subject,  I  cannot  but 
persuade  myself  that  Sir  E.  Sugden  himself  thought  that  tiie  account  he  gave  of  it 
would  have  as  little  influence  upon  your  Lordships"  minds  as  it  had  upon  his 
own.  See  what  the  words  are.  Mr.  Bicknell  says  "  Have  you  inquired  about  a 
will?"  What  is  the  answer?  ''  What!  was  I  to  put  a  sword,"  mind  you,  "  into  the 
General's  hand,"  those  are  the  words,  "  that  he  might  cut  my  throat?"  What  was 
the  meaning  of  that?  Plainly  interpreted  it  is  tuis,  and  this  only — tliat  I  would  not 
lose  tlie  chance  I  have,  by  anytliing  being  done  tO'  counteract  the  effect  of  that 
which  I  have  done.  And  who  was  it  that  was  to  interfere  in  order  tO'  counteract 
that?  Why  it  was  the  General  himself  he  alludes  to.  "  Would  I  put  a  sword  into  the 
General's  hands,  in  order  that  he  might  cut  my  throat?"  Is  it  possible  to  deny  that 
there  is  ground  for  reasoning  upon  that  declaration,  that  there  was  at  that  moment 
in  the  mind  of  Mr.  Bulkley  a.  notion  that  the  effect  of  the  fine  would  be  disappointed 
by  an  act  of  the  General  himself,  if  he  [181]  were  aware  of  its  effect?  My  Lords, 
the  second  issue  was  therefore  found  by  tlie  jury  against  Mr.  Bulkley,  and  the  finding 
of  the  jury  was  that  he  did  fraudulently  omit  to  tell  the  testator  tlie  effect  of  the 
fine. 

I  am  very  sorry  to  put  this  case,  at  least  entirely,  upon  fraud;  but  my  opinion 
is  this,  that  the  safety  of  mankind  with  respect  to  their  property  depends  upon 
your  Lordships  requiring  from  attorneys  that  knowledge  which  every  attorney  ought 
to  have;  because  to  tell  me  that  an  attorney  does  not  know,  if  he  levies  a  fine  of  the 
whole  of  a  man's  property,  that  it  will  revoke  his  will,  is  not  an  argument  to  which 
I  would  be  inclined  to  pay  attention  ;  there  may  be  persons  in  the  world  who  are 
so  ignorant,  but  you  cannot  act  upon  their  ignorance.  My  Lords,  it  is  impossible 
to  follow  up  these  cases  to  their  proper  effect,  as  you  do  in  the  case  of  trustees,  unless 
you  hold  attorneys  to  this  principle,  that  they  shall  give  all  the  information  tliat 
they  ought  to  give;  and  unless  you  hold  them  also  to  this  principle,  that  they  shall 
not  plead  ignorance  of  that  which  they  ought  to  know.  I  should  have  made  this 
decree  in  the  first  instance,  without  troubling  myself  w  ith  fraiid  at  all,  by  applyiim 
the  very  principles  which  h.ave  been  applied  to  trustees,  to  persons  who  are  entrusted 
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with  die  due  management,  in  point  of  legal  proceedings,  of  the  property  of  others  ; 
and  the  further  principle  that  they  shall  not  take  advantage  of  their  own  ignorance; 
and  if  Mr.  Bulkley  was  in  this  case  ignorant,  much  more,  if  his  conduct  was  fraudu- 
lent— and  I  do  not  know  how  to  set  aside  the  finding  of  tlie  jury;  but  I  sliould 
have  held  that  the  omission  to  inqiire  whether  there  was  a  will,  or  the  alleged 
ignorance  that  the  will  would  be  affected  as  to  the  other  property  to  [182]  which 
tlie  fine  was  meant  to  apply  if  it  went  beyond  that  property  to  which  the  levy  of 
the  fine  ought  to  have  confined  it,  formed  sufficient  grounds  of  equity  for  a  decree 
against  the  Appellant.  I  say  that  tliere  is  principle  enough  in  the  policy  of  the  law, 
as  administered  in  Courts  of  Equity,  to  say  he  must  be  considered  a  trustee  of  that 
property  on  which  tlie  tine  ought  not  to  have  been  levied.  Under  these  circum- 
stances, called  upon  as  I  have  been  by  some  of  your  Lordships  to  give  my  opinion 
in  this  case,  such  is  the  opinion  I  have  formed.  I  tliink  it  impossible  that  this 
gentleman  can  hold  this  property,  except  as  a  trustee  for  the  individual  who  was 
the  devisee  of  that  property  under  tlie  will  of  the  testator.  My  Lords,  without  de- 
taining your  Lordships  longer — for  I  do  not  like  to  stand  up  to  support  by  much 
length  of  argument  that  which  I  take  to  be  a  plain  principle  of  equity — and  there- 
fore, after  stating  the  grounds  upon  which  I  have  formed  that  opinion,  it  is  for 
my  noble  and  learned  friend  on  the  woolsack,  who  has  been  much  more  acquainted 
with  the  administration  of  justice  than  I  have  been,  to  inform  your  Lordships  whether 
I  have  taken  a  wrong  view  of  the  subject,  or  whether  I  am  correct  in  the  opinion  I 
have  formed. 

Lord  Wynford  :  My  Lords,  it  is  scarcely  necessary  to  say  a  word  after  what  my 
noble  and  learned  friend  has  addressed  to  your  Lordships.  I  agree  with  every 
sentence  he  has  uttered,  and  I  hope  one  of  the  obsei-vations  he  has  made  will  have 
its  effect  upon  the  memt)ers  of  the  profession  of  the  law — that  they  will  all  know, 
particularly  with  regard  to  that  part  of  the  profession  to  which  the  appellant  belongs, 
that  though  there  is  no  body  of  men  that  are  more  honourable  in  the  discharge  of 
those  delicate  duties  that  are  cast  [183]  upon  them  than  tiie  generality  of  them  are, 
yet,  notwithstanding  I  ,im  satisfied  of  that,  still  I  hope  that  the  observation  made  by 
my  noble  friend  will  have  its  due  impression  upon  them,  that  there  is  an  established 
principle  in  the  Courts  of  Equity  that  no  professional  man  can  take  advantage  of  his 
ignorance,  of  his  negligence,  much  less  of  his  fraud.  If  there  were  not  such  a 
principle  recognized  by  Courts  of  Equity,  they  would  ill  deserve  that  name.  There 
are  two  cases  to  which  your  Lordships'  attention  has  been  called  at  the  bar,  which 
recognize  that  principle.  In  the  first  of  them,  reported  by  the  elder  Vesey  (BarnesJey  v. 
I'ouell,  1  Ves.  284),  it  is  distinctly  laid  down  as  a  principle,  that  no  party  can 
take  advantage  even  of  his  ignorance,  or  of  his  negligence,  and  still  less  undoubtedly 
of  his  fraud.  Still  more  clearly  is  it  laid  down  in  the  case  upon  which  my  noble 
friend  has  commented, — that  case  decided  by  the  late  excellent  and  learned  Lord 
Chancellor  Hart,  in  Ireland. 

My  Lords,  let  us  see  whether  the  Appellant  in  this  case  is  not  seeking  to  take 
advantage  even  of  his  ignorance,  or  whether  he  is  not  attempting  to  avail  himself 
of  his  fraud.  He  clearly  knew  that  he  was  a  relation,  for  that  is  admitted  ;  and 
he  believed  more,  for  he  has  admitted  that  it  was  probable  he  was  the  heir  pre- 
sumptive of  the  deceased.  Under  these  circumstances  he  was  called  upon  to  levy 
a  fine  of  a  portion  of  the  estate.  At  the  time  he  levied  the  fine  he  must  have  known, 
and  I  will  prove  that  presently,  tliat  there  was  a  will,  and  that  the  fine  would  revoke 
tlie  will.  But  whether  he  knew  it  or  not,  he  ought  to  have  known  it,  and  every 
attornev  ought  to  know  that  a  fine  would  revoke  the  will.  I  sav  this  upon  authority, 
an  authority  that  will  ever  remain  unquestioned  [184]  in  Westminster  Hall — the 
authority  of  Lord  Tenterden,  who  distinctly  stated  it  in  the  direction  he  gave  the 
jury  in  this  case.  I  say  it  also  upon  the  authority  of  Sir  Anthony  Hart,  who  disi- 
tinctlv  stated  that  a  barrister — and  I  know  of  no  distincton  between  a  barrister 
and  an  attorney  in  this  case,  except  that  the  latter  is  more  frequently  called  upon  to 
consider  cases  of  this  sort  than  a  barrister, — that  a  barrister  was  bound  to  know 
that  the  making  a  man  an  executor  to  a  will,  giving  him  no  legacy,  put  under  his 
r<f^n^rnI  and  power,  for  his  own  use,  all  the  residue  of  the  property  of  the  testator 
rot  disposed  of.  Upon  the  authority  of  both  these  learned  persons  I  say,  and  if 
tiiere  is  any  difference  between  the  case  of  a  man  by  his  will  making  anotlier  an 
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executor,  tliereby  giving  him  the  residue  of  liis  personal  property — if  tliere  is  any 
difference  between  tiiat  and  this  case,  this  case  of  levying  a.  fine  and  revoking  tlie 
will  by  which  this  testator  disposed  of  his  property,  is  a  much  stronger  case,  because 
a  man  must  be  very  ignorant  indeed  not  to  know  that  making  a  different  disposition 
of  the  property  does  revoke  the  disposition  already  mada  Now  that  being  the  case, 
is  it  possible  to  say  upon  what  is  stated  in  the  bill,  and  admitted  in  the  answer,  that 
your  Lordships  would  not  be  allowing  this  gentleman  to  take  advantage  of  his 
ignorance,  or,  as  the  jury  have  said,  of  iiis  fraud,  by  allowing  this  testator  to  levy 
fine,  without  informing  him  of  the  effect  that  that  fine  would  have  upon  the  will? 
Was  not  it  his  duty  to  have  inquired  of  his  client  and  relation,  if  he  did  not  know, 
whether  he  had  made  a  will,  and  to  tell  him  that  the  effect  of  what  he  was  doing 
would  be  completely  to  do'  away  with  the  effect  of  the  will? 

It  is  not  necessarv  to  decide  in  this  case,  though  I  should  have  no  difficulty  in 
coming  to  a  decision  [185]  upon  the  point,  whether  or  not,  supposing  this  gentleman 
to  have  known  he  was  t!ie  heir,  and  to  have  intended  to>  take  advantage  of  it,  and 
that  a  devisee  under  the  will  had  been  injured  by  it — whether  an  action  would  nut 
have  lain  against  him  for  negligence.  But  there  is  a  great  difference  between 
recovering  compensation  for  negligence,  and  allowing  a.  man,  upon  his  own  oath, 
to  take  advantage  of  it.  This  is  not  a  case  to  recover  compensation  for  a  wrong 
done;  but  what  your  Lordships  are  called  upon  to  say  is,  whetlier  you  will  allow  this 
gentleuum  to  take  advantage  of  the  wrong  he  has  done,  either  through  ignorance  or 
fraud.  I  say.  therefore,  upon  the  facts  as.  tliey  appear  upon  the  bill  and  answer. 
I  agree  with  my  noble  friend,  though  I  am  not  so  conversant  with  equity  as  he  is  ; 
but  after  the  reasons  he  has  given,  which  would  not  perhaps  have  occurred  to  myself,  I 
should  have  said,  tliis  cause  is  at  an  end  ;  tiiere  is  no  need  of  an  issue.  It  would 
render  all  property  in  this  country  insecure,  considering  the  confidence  reposed  in 
attorneys,  if  in  such  cases  you  were  to  allow  an  attorney  to  take  advantage  of  his 
own  misconduct.  But  the  learned  Judge  in  the  Court  below  thought  proper  to 
direct  an  issue ; — and  I  am  not  sorry  that  he  did,  except  that  the  parties  have  been 
put,  in  my  opinion,  to  an  unnecessary  expense; — for  we  decide  this  case  more  satis- 
factorily from  the  facts  elicited  from  the  different  witnesses,  by  being  examined 
before  a  jury;  and  we  have  the  advantage  of  the  opinion  of  Lord  Tenterden  upon 
the  law  of  the  case,  as  far  as  regards  the  obligation  upon  an  attorney  to  bring  a 
competent  knowledge  to  the  discharge  of  his  duty  ;  .and  he  does  not  bring  a  competent 
knowledge  to  tlie  discharge  of  his  duty,  unless  he  knows  the  effect  of  a  fine  in  regard 
to  the  revoca-[186]-tion  of  a  will.  But  there  were  two  issues:  1st,  whetlier  this 
gentleman  did  fraudulently  levy  a  fine  with  a  view  to  his  own  interest?  The  jury 
have  properly  found  that  he  did  not,  because  there  is  not  the  least  evidence  that 
the  fine  was  levied  with  that  intent.  But  there  is  another  issue,  whether,  supposing 
the  fine  not  im[)roperly  levied,  this  gentleman  did  not  fraudulently  conceal  from 
the  General  that  the  fine  would  have  the  effect  of  revoking  the  will?  They  have 
found  the  fraud,  and  I  think  they  have  done  rightly.  I  think  they  could  have  come 
to  no  other  conclusion  upon  the  facts  in  the  case,  for  these  reasons. — In  the  first 
place,  there  is  the  testimony  of  the  young  woman  of  the  name  of  Wilcox,  who  speaks 
of  the  Appellant  coming  to  the  house  whilst  the  General  was  lying  dead,  and  telling 
her  and  her  mother  that  the  General  had  omitted  to  give  them  any  legacy  in  his  will,  as 
he  had  promised  ;  but  that  the  will  was  void  ;  that  lie  should  be  in  possession,  as  heir 
at  law,  and  that  he  would  make  up  to  them  for  the  negligence  of  the  General,  and, 
in  fact,  provide  for  the  whole  family.  My  Lords,  strong  observations  have  been 
made  by  Sir  Edward  Sugden  as  to  the  improbability  of  that  evidence.  I  do>  not  go 
along  with  him.  The  only  ground  that  makes  it  improbable  is,  that  the  mother  does 
not  hear  it  or  recollect  any  such  circumstance  occurring.  We  do  not  know  the  age 
of  this  woman,  or  whether  she  is  liable  to  the  infirmity  of  deafness.  She  might  not 
be  able  to  speak  to  it,  either  from  age  or  deafness;  if  from  age,  she  might  have  for- 
gotten it;  or  if  from  deafness,  she  uiight  not  have  heard  what  tlie  daughter  did  hear. 
But  I  cannot  say  I  think  this  an  improbable  story.  A  person  in  the  situation  of 
this  appellant  would  be  very  likely  to  reconcile  himself  as  well  as  he  could  [187]  with 
the  different  servants  in  the  family:  tiiere  were  many  ways  in  which  they  might  do 
him  great  injury,  and  many  ways  in  which  they  miglit  render  him  service.  It  was 
not  at  all  improbable,  in  my  opinion,  that  a  man  who  had  concealed  this  important 
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fact,  so  operating  upon  the  interests  ol  the  family,  sliould  attempt  to  obtain  the 
favour  of  the  servants  in  supporting  and  carrying  into  effect  that  which  he  had 
done.  I  think,  therefore,  it  is  far  from  being  improbable,  from  the  experience 
I  have  gained  in  courts  of  justice.  I  have  known  many  instances  of  persons  who 
liave  improperly  interfered  in  making  and  revoking  wills,  and  who  have  made  us© 
of  the  artifices  imputed  to  this  person  to  support  the  schemes  they  have  undertaken 
in  regard  to  making  or  revoking  a  will. 

But  is  not  this  testimonv  of  the  woman  supported  by  the  testimony  of  Mr.  Bick- 
nell?  Nay,  you  do  not  want  the  testimony  of  this  woman.  Mr.  Bicknell  proves 
the  whole  case.  Mr.  Bickriell  proves  that  in  the  lifetime  of  the  General  the  Apjiel- 
lant  must  have  known  there  was  a  will,  and  must  have  known  that  tlie  fine  would 
have  the  effect  of  revoking  that  will.  I  say  Mr.  Bicknell  proves  that,  because  what 
is  the  conversation?  He  is  told,  "'The  world  finds  fault  with  you  for  not  telling 
the  General  the  effect  of  thf%  fine  upon  his  will."  Supposing  his  present  case  to  be 
true,  his  answer  would  have  been.  "  I  knew  nothing  of  it;  and  if  there  was  a  will, 
I  did  not  know  that  the  fine  would  revoke  it."  Is  that  his  answer?  No  ;  the  answer 
proves  his  knowledge  of  the  will,  and  that  he  had  that  knowledge  while  the  General 
was  alive;  for  he  says,  "  Why  should  I  put  a  sword  in  the  General's  hand  to  cut  my 
throat?"  That  means,  "  If  I  had  told  the  General  that  the  fine  would  have  [188] 
revoked  the  will,  he  would  have  made  another  will."  I  say  that  this  witness  most 
distinctly  proves  that  this  gentleman  did  know  of  the  existence  of  this  will,  and  did 
know  the  effect  of  the  fine  with  regard  to  this  will.  How  is  this  met?  It  is  met  by 
the  testimony  of  the  witnesses,  who  sav  that  the  General  being  ill  upon  the  morning  he 
was  to  attend  Lord  Chief  Justice  Dallas  to  levy  this  fine,  the  Appellant  requested  him 
not  to  go.  It  is  not  necessary  that  your  Lordships  sliould  come  to  a  conclusion  that 
this  man  is  a  brute,  or  that  he  had  not  those  feelings  that  a  rational  man  ought  to 
have,  in  order  to  decide  this  question.  If  he  saw  the  General  so  ill,  as  it  is  represented 
he  was,  it  was  natural  that  he  should  have  said,  and  he  must  have  been  a  monster 
if  he  had  not  said,  "  Do  not  go  this  morning;  you  will  have  other  opportunities. 
You  do  not  know  what  the  consequence  may  be'."  Is  that  a  circumstance  to  be 
weighed  against  the  evidence,  taking  it  in  the  best  point  of  view  for  the  Appellant? 
But,  my  Lords,  there  is  another  point  of  view  in  which  that  may  be  taken  ;  he  might 
have  thought  that  the  taking  before  Lord  Chief  Justice  Dallas  a  person  in  that  state, 
when  coming  into  the  presence  of  such  a  person,  tlie  matter  might  have  been  e.x- 
plained,  and  his  projects  have  been  disappointed. 

There  was  examined  in  the  Court  of  Chancery  a  gentleman  of  the  name  of 
Wilmot;  that  gentleman  was  not  called  before  the  jury,  where  he  could  have  been 
cross-examined.  I  do  not  mean  to  sav  anything  disrespectful  of  him,  but  it  is 
probable  that  Mr.  Wilmot  might  have  told  the  juiy  in  what  manner  it  was  the  Appel- 
lant exjiressed  his  ignorance  of  the  effect  of  this  fine;  but  Mr.  Wilmot  was  not 
called.  It  is  said  he  was  not  called  because  Sir  James  Scarlett  was  of  [189]  opinion  that 
his  evidence  ought  not  to  be  received.  I  agree  with  Sir  James  Scarlett ;  bat,  agree- 
ing with  Sir  James  Scarlett,  I  would  have  tendered  that  witness,  and  have  seen 
whether  he  was  objected  to  :  as  he  was  not  objected  to  in  the  Court  of  Chancery, 
and  as  the  rules  of  evidence  are  the  same  in  Chancery  as  in  Courts  of  Common  Law, 
1  do  not  think  he  would  have  been  rejected  in  a  Court  of  Law,  but  he  ought  to  have 
tendered  that  evidence.  That  is  wanting;  but  with  the  evidence  to  which  I  have 
.idverted,  the  jury  could  come  to  no  other  conclusion  than  that  which  they  expressed, 
and  which  is,  not  that  this  concealment  was  through  ignorance,  but  through  fraud. 
I  confess,  if  Mr.  Bicknell's  evidence  be  true,  and  no  doubt  it  is  true,  I  think  the  jury 
have  come  to  a  right  conclusion,  and  that  we  cannot  speak  of  this  transaction  in 
anv  other  tenns  than  those  which  are  recorded  in  the  verdict  of  the  jury. 

Mv  Lords,  this  is  an  important  case  to  the  parties  themselves,  but  it  is  of  infinitely 
"reater  importance  to  the  public;  and  if  your  Lordships  should  be  disposed  to 
affirm  the  recommendation  of  my  noble  friend,  and  of  the  humble  individual  now 
addressing  you,  perhaps  imperfectly,  after  the  learning  you  have  heard  from  my 
noble  friend,  you  will  give  !,ecurity  to  property;  and  it  will  tend  to  inform  every 
one  that  if  an  attorney  should,  with  a  view  to  his  own  particular  interest,  be  in- 
duced to  do  acts  injurious  to  the  property  of  othere,  he  is  not  to  derive  advantage 
from  them.     Therefore,  concurring  with  my  noble  friend,  and  as  he  has  not  made 
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;iny  motion  to  your  LordsihipK,  following:  up  the  speech  he  has  made  with  so  iiiucli 
ability  on  these  >rreat  questions  of  law  and  equity,  I  huuihly  move  your  Lordships 
tliat  this  appeal  be  dismissed  with  costs. 

[190]  I  find  there  will  be  no  occasion  for  any  ta-\ation  of  costs.  I  humbly  move 
your  Lordsliijis  to  give  £50  costs,  and  then  the  judgment  will  take  effect  immediately.* 

Judfrment  below  affirmed,  with  .£50  costs. 


[191]  In  the  Mattek  of  the  London  and  Westminster  Bank. 

[Mews'  Dig.  i.  349.  Followed  in  M'Naghten's  case,  1843,  10  CI.  and  F.  200.  And 
see  Wensleydale  I'eeragt  Case,  1854  ;  5  H.L.  'J58  ,;  Jiriff/it  v.  liutton,  1852,  3  H.L. 
341  ;  Stepliensun  v.  lligginson,  1852,  3  H.L.  638;  Egertun  v.  Bruwiduw,  1853, 
4  H.L.  1.] 

The  Judges  will  decline  answering  a  question  put  by  the  House  of  Lords,  if  that 
question  is  not  confined  to  the  strict  legal  construction  of  existing  laws. 

Certain  persons  having  united  themselves  together  under  the  name  of  the  London 
and  Westminster  Bank  Company,  applied  to  Parliament  for  a  bill  to  incorporate 
them  under  that  name.  The  bill  passed  the  House  of  Commons,  and  on  being  brought 
up  to  this  House  was  read  as  a  matter  of  course  a  first  time.  When  it  stood  for  a 
second  reading  it  was  moved  and  agreed  to,  that  counsel  should  be  heard  at  the  bar 
of  the  House  on  the  subject  of  the  bill.  It  was  then  moved  and  agreed  to,  that  the 
Judges  be  ordered  to  attend  the  House.  The  order  was  dated  on  Monday  the  16th 
June  1834,  and  was  in  the  following  terms:  — 

[192]  "  Ordered,  by  the  Lords  Spiritual  and  Temporal,  in  Parliament  assembled, 
that  the  Bill  intitled,  '  An  Act  to  enable  the  Company,  called  the  London  and  West- 
minster Bank,  to  sue  and  be  sued  in  the  name  of  one  of  the  Directors  or  of  the 
Trustees,  or  any  of  them,  or  of  the  Manager  or  Managers,  or  any  of  them,  of  the  said 
Company,'  be  taken  into  the  consideration  of  the  learned  Judges,  on  Friday  next,  on 
tliis  quf.stion  :  '  Are  the  provisions  of  this  Bill  inconsistent  with  the  Bank  of  Eng- 
land's rights,  as  secured  to  it  under  the  following  Acts:  5  W.  and  M.  c.  20,  8  and  9 
W.  and  M.  c.  20,  6  Ann.  c.  22,  15  G.  2,  c.  13.  21  G.  3,  c.  60,  39  and  40  G.  3,  c.  28,  and 
3  and  4  W.  4,  c.  981'" 

On  Friday,  the  20th,  the  Judges  attended  ;  Lord  Wynford  sat  as  Deputy  Speaker. 
The  Lords  present,  besides  his  Lordship;  were  tlie  Duke  of  Cumberland,  the  Marquis 
of  Bute,  the  Marquis  of  Bristol,  the  Earl  of  Stradbroke,  Lord  Bexley,  and  the  Bishop 
of  Hereford. 

The  Judges  were  Lord  Chief  Justice  Tindal,  Mr.  Justice  Park,  Mr.  Justice  Little- 
dale,  Mr.  Justice  Vaughan,  Mr.  Baron  Parke,  Mr.  Justice  Taunton,  Mr.  Justice  Patte- 
siin,  Mr.  Baron  Alderson,  Mr.  Baron  Bolland,  and  Mr.  Justice  Williams. 

Mr.  Harrison,  Sir  E.  B.  Sugden,  and  Mr.  Law,  appeared  on  behalf  of  the  Bank 
of  England  ;  and  Mr.  Follett,  Mr.  Wrangham,  and  Mr.  Shee,  for  the  Petitioners  in 
support  of  the  Bill. 

Lord  Wynford,  interrupting  Mr.  Harrison  in  the  course  of  his  argument,  said, 
that  the  Judges  had  communicated  to  him  that  they  felt  some  difficulty  as  to  the 
possibility  of  their  answering  the  question  which  [193]  had  been  submitted  to  them 
by  Iheir  Lordships.  He  moved  that  they  should  retire,  for  the  purpose  of  considering 
■whether  they  could  answer  the  question. 

The  Judges  having  retired,  remained  absent  above  three  quarters  of  an  hour, 
when 

Lord  Chief  Justice  Tindal,  on  their  return,  said,  "  His  Majesty's  Judges,  after 

*  The  Lord  Chancellor,  as  also  Lord  Lyndhurst,  declined  to  take  any  part  in 
the  adjudication  of  this  case,  both  having  been  formerly  counsel  for  the  parties  respec- 
tively, in  the  action  of  ejectment,  and  in  the  subsequent  motion  in  the  Court  of 
King's  Bench  for  a  new  trial  of  that  action.  See  Demi  v.  Wilford,  2  Carrington 
and  Payne,  173.  175;  S.C.  8  Dowling  and  Ryland,  549. 
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considering  the  question  whicli  has  been  proposed  to  them,  find  it  proposed  in  terms 
which  render  it  doubtful  whether  it  is  a  question  confined  to  the  strict  legal  con- 
struction of  existing  Acts  of  Parliament;  and  thev  therefore,  with  great  deference 
and  re-;pect  to  your  Lordsliips,  request  to  be  excused  from  giving  an  answer." 

Lord  Wyuford  intimated  that  he  had  before  thought  it  doubtful  whether  the 
Judges  could  answer  the  question.* 

[The  further  consideration  of  the  bill  was  then  adjourned.] 


[134]  APPEAL 

From  the  Court  of  Chancery. 

JULIA  LANGSTON,  an  Infant,  by  her  next  Friend  ;  MARIA  SARAH  LANGSTON ; 
CHARLES  BARTER  Uie  Elder,  and  Wife;  and  CHARLES  BARTER  the 
Youuger,  an  Infant,  by  his  next  Friend,— Appe!la?its ;  JAMES  HAUGHTON 
LANGSTON,  Sir  CHAS.  MORICE  POLE,  Bart.,  and  HAUGHTON  FARMER 
OKEO\ER,—Respo7iclents. 

[Mews'  Dig.  XV.  707,  1846,  1847 ;  S.C.  8  Bli.  N.S.  167  :  and,  in  Court  below,  suh  nom. 
Lanystun  y.  Pole,  9  D.  and  R.  298;  5  Bing.  228;  Taml.  119.  Discussed  and 
explained  in  Grant  v.  Grant,  1875,  L.R.  5  C.P.  735  ;  and  see  In  re  Thomson's 
Trusts,  1870,  L.R.  11  Eq.  148.  Distinguished  in  Locke  v.  Dunlop,  1888,  39 
Ch.  D.  387.] 

J.  L.  devised  his  manors  and  hereditaments  to  trustees  upon  trust  to  convey  the 
same  to  the  use  of  J.  H.  L.  (his  eldest  son)  for  life;  with  remainder  to  trustees 
to  preserve  contingent  remainders;  with  remainder  to  the  use  of  the  second, 
third,  fourth,  fi/th,  and  all  and  every  other  the  sou  and  sons  of  the  body  of 
J.  H.  L.,  severally  and  successively  in  seniority  of  age  and  priority  of  birth, 
in  tail  male  ;  remainder  to  the  use  of  devisor's  second  and  other  sons  succes- 
sively in  tail  male  ;  remainder  to  the  use  of  J.  H.  L.'s  first,  second,  third,  fourth, 
fifth,  and  all  and  very  other  daughter  and  daughters  successively,  in  tail 
general ;  remainder  to  the  use  of  devisor's  eldest  daughter,  M.  S.  L.  for  life ; 
remainder  to  trustees  to  preserve,  etc.;  remainder  to  the  use  of  the  first, 
second,  third,  fourth,  fifth,  and  all  and  every  other  son  of  M.  S.  L.  successively, 
in  tail  male  ;  remainder  to  her  first,  second  and  other  daughters  successively, 
in  tail  general;  with  divers  other  like  remainders  to  the  devisor's  other 
daughters  and  their  issue,  and  various  intermediate  terms  in  trust. 

There  was  no  express  limitation  to  J.  H.  L.'s  first  son,  nor  any  provision  for  him 
made  or  referred  to  in  the  will ;  but  the  trust  of  the  first  term  directed  to  be 
contained  in  the  settlement  to  be  made  by  the  trustees  was  declared  to  be,  in 
case  there  should  he  no  son  of  J.  II.  L.,  for  raising  portions  for  his  daughters, 
except  an  eldest  or  only  daughter ;  and  the  trusts  of  the  other  terms  were  to 
be  for  raising  por-[195]-tions  for  tlie  younger  children  of  the  successive  tenants 

"^  Mich.  27  Geo.  2.  A  question  having  been  started,  on  occasion  of  the  late  Act 
of  Parliament  concerning  the  naturalization  of  the  Jews,  which  Act  was  repealed 
this  session,  whether  Jews  are  entitled  to  purchase  and  hold  lands  in  England,  Lord 
Temple,  after  the  repeal  of  the  Act,  moved  in  the  House  of  Lords  that  some  method 
might  be  taken  to  ascertain  this  question,  and  that  for  this  purpose  the  Judges  might 
be  desired  to  attend  and  give  their  opinions  upon  it;  which  was  opposed,  and  the 
moLioa  rejected,  for  many  reasons,  but  particularly  because  the  Judges  are  not  obliged 
to  give  their  opinions  to  the  House  upon  such  extra-judicial  questions,  and  where  no 
bill  is  depending;  and  the  Duke  of  Argyle  mentioned  a  case  in  Queen  Anne's  time, 
wheie  such  a  question  being  put  to  the  Judges,  Lord  Chief  Justice  Holt,  in  the  name 
of  himself  and  the  rest,  insisted  that  they  were  not  obliged  to  give  their  opinions  on 
any  such  question  ;  and  his  objections  thereto  were  allowed  by  the  House. — Mr. 
Cow's  MSS.  E.  E. 
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for  life,  in  case  there  .tliould  be  nn  issue  (if  tht  body  of  J.  II.  L. :  and  a  power 
was  directed  by  the  devisor  to  be  inserted  in  the  settleuient  to  enable  J.  H.  L 
to  charge  the  devised  estates  with  portions  for  his  children  otlier  tliwn,  an 
eldest  itr  only  son.  Held,  that  the  first  son  of  J.  H.  L.  was  entitled  to  have 
an  estate  tail  in  the  devised  manors  and  liereditament«,  expectant  on  tne 
death  of  iiis  father,  liniit-ed  to  him  in  tlie  conveyance  directed  to  be  made  hy 
the  trustees. 

The  decree  under  appeal  in  this  case  was  made  in  a  suit  instituted  for  the  pur- 
jiose  of  establishing  a  will,  which,  as  far  as  it  is  material  to  set  it  forth  here,  was  to 
the  following  effect :  — 

John  Langston,  late  of  Sarsden  House,  in  the  county  of  Oxford,  esquire,  beiug 
seised  in  fee  of  considerable  estates  in  Middlesex  and  Oxfordshire,  and  being  also 
seised  to  him  and  his  heirs  of  several  copyhold  estates  in  tlie  same  counties,  duly  maut 
and  published  his  will  in  writing,  bearing  date  tbe  28th  of  July  1801,  and  signea 
and  attested  in  the  manner  by  law  required  to  pass  freehold  estates;  and  he  thereby 
devised  "  all  his  freehold  and  copyhold  manors,  messuages,  farms,  lands,  tenements, 
tithes  and  hereditaments,  situate  in  the  said  several  counties,  or  elsewhere  in  Eng- 
land, (except  his  shares  in  the  New  River  Company),  unto  J.  P.  Bastard, 
esquire,  J.  W.  Hope,  esquire,  and  C.  M.  Pole,  esquire,  (now  Sir  Charles  Morice 
Pole,  bart.  one  of  the  Respondents),  their  heirs  and  assigns,  upon  trust  dur- 
ing tlie  minority  of  the  testator's  son,  the  Respondent  James  Haughton 
L.mgston,  (who  was  then  about  the  age  of  five  years,)  to  receive  the  rents 
and  profits  thereof,  and  to  dispose  of  the  same  for  the  purposes  in  the 
said  will  mentioned:  And  upon  this  further  trust,  that  when  the  said  J.  H. 
Langston  should  attain  the  age  [196]  of  21  years  the  said  trustees  or  the  survivors 
or  survivor  of  them,  or  tlie  heirs  or  assigns  of  such  survivor,  should  by  good  and 
sufficient  conveyances  and  assurances  in  the  law,  convey,  settle  and  assure  the  same 
manors,  messuages,  etc.  and  hereditaments,  in  such  manner  as  tiiat  the  same  should 
continue  and  be  for  and  upon  the  several  uses,  trusts  and  purposes,  and  subject  to 
the  several  powers,  etc.  and  declarations  therein  and  partly  hereinafter  meintioned 
and  declared  of  and  concerning  the  same,  or  such  of  them  as  should  be  then  subsist- 
ing or  capable  of  taking  effect,  (that  is  to  say) :  To  the  use  of  the  said  testator's  said 
son  J.  H.  Langston,  for  life;  and  from  and  after  the  determination  of  that  estate, 
to  the  use  of  trustees  (to  be  named  in  such  settlement)  and  their  heirs,  in  trust  to  pre- 
serve the  contingent  uses  and  estates  to  be  thereinafter  limited  ;  with  remainder  to 
the  use  of  t/ie  second,  third,  fourth,  fifth,  and  ail  and  every  other  tlie  son,  and  sons 
'  f  the  body  of  the  said  J.  H.  Langston,  lawfully  to  be  begotten,  severall)^,  successively, 
and  in  remainder  one  after  anotlier  as  they  and  every  of  them  should  be  in  seniority 
of  age  and  priority  of  birth,  and  the  several  and  respective  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing ;  the  elder  of  such  sons 
and  the  heirs  male  of  his  body  tO'  be.  always  preferred  and  to  take  before  the  younger 
of  such  son  and  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing." 

The  question  for  decision  was  whether,  under  the  terms  of  .this  limitation,  the 
fiist  son  of  James  Haughton  Langston,  who,  for  the  purpose  of  raising  the  question, 
was  supposed  to  have  two  sons,  took  any  and  what  estate  in  the  devised  manors  and 
hereditaments. 

[197]  The  will  continued,  after  the  above  limitation,  "  With  remainder  to  the 
use  of  other  trustees  to  be  named  in  the  said  settlement,  their  executors,  administra- 
tors and  assigns,  for  the  term  of  500  years,  upon  the  trusts  and  for  the  intents  and 
purposes  thereinafter  mentioned  ;  with  remainder  to  the  use  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  daughter  and  daughters  of  the  body 
of  th(  said  J.  H.  Langston  severally,  successively  and  in  remainder,  in  tail  general; 
and  in  default  of  such  issue,  to  the  use  of  other  trustees  to  be  named  in  the  said 
settlement  for  99  years,  upon  the  trusts  thereinafter  mentioned  ;  with  remainder  to 
the  use  of  the  testator's  eldest  daughter,  the  Appellant  Maria  Sarah  Langston,  for 
life,  with  remainder  to  trustees  to  preserve,  etc.  ;  with  remainder  to  the  use  of  the 
first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the 
testator's  said  daughter,  severally  and  successively  and  in  remainder  in  tail  male; 
and  for  default  of  such  issue,  tq  the  use  of  other  trustees  to  be  named  in  the  said 
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bfUlement  for  600  years,  upon  trusts  after  mentioned;  with  remainder  to  the  use  of 
leci/itor's  said  daughter's  first,  second,  third,  fourth,  fifth,  and  all  and  every  other  her 
daughter  and  daughters,  severally,  successively  and  in  remainder  in  tail  general." 

The  testator,  after  directing  by  his  said  will  like  limitations  in  remainder  to  be 
contained  in  the  said  executory  settlement  for  each  of  his  four  younger  daughters, 
Elizabeth  Catherine,  Caroline,  Agatha  Maria  Sophia  and  Henrietta  Maria,  for  life, 
severally  and  successively,  (with  remainders  interposed  to  trustees  to  preserve,  etc.), 
with  like  remainders  in  tail  male  and  tail  general  to  their  respective  children,  with 
remainder  to  his  sixth  and  otiier  daughters  thereafter  to  be  born,  successively  in 
tail  general,  with  ultimate  [198]  remainder  to  his  sister,  Mrs.  Cazalet,  in  fee,  pro- 
ceeded to  direct  the  trusts  of  the  above-mentioned  terms  of  500  years  and  99  years 
and  600  years,  and  also  of  five  other  terms  of  700  years,  800  years,  900  years,  1000 
years  and  1500  years,  which  he  by  his  said  will  directed  to  be  severally  interposed, 
m  tlie  settlement  to  be  executed  by  his  said  trustees,  between  the  said  limitations  in 
remainder  to  his  said  daughters  and  sister  respectively. 

And  as  to  the  said  term  of  500,  the  testator  directed  that  the  same  should  be 
limited  upon  trust  that,  in  case  there  should  be  no  son  of  the  body  of  the  said  J.  H. 
Langston,  nor  future  son  of  the  testator's  body,  or  there  being  such  son  or  sons,  if 
he  and  they  should  die  without  issue  male  before  any  of  them  attained  the  age  of  21, 
and  there  should  be  two  or  more  daugliters  of  the  said  J.  H.  Langston,  then  the 
trustees  of  that  term  should,  after  the  decease  of  J.  H.  Langston,  by  mortgage  or  sale 
of  all  or  any  of  the  premises  comprised  in  the  said  term,  or  by  other  means,  raise  for 
the  portion  and  portions  of  all  and  everj'  such  daughter  and  daughters,  other  than 
and  besides  an  eldest  or  only  daughter,  such  sum  or  sums  of  money  as  in  the  said 
will  mentioned  ;  (that  is  to  say),  in  case  there  should  be  one  such  daughter,  not  being 
an  eldest  or  only  daughter,  the  sum  of  £20,000  for  her  portion,  to  be  paid  as  therein 
mentioned,  and  if  there  should  be  two  or  more  such  younger  daughters,  then  the 
sum  of  £40,000  for  their  portions,  payable  at  such  times,  in  such  shares,  and  sub- 
ject to  such  conditions  as  the  said  J.  H.  Langston  should  appoint,  etc. ;  but  the  pay- 
ment of  such  portion  or  portions  should  be  postponed  until  the  end  of  12  months 
next  after  the  decease  of  the  said  J.  H.  Langston,  and  failure  of  issue  male  of  his 
body  and  of  the  testator's  [199]  body  as  aforesaid  :  And  upon  this  further  trust, 
■hat  the  trustees  of  the  said  term  should,  after  the  decease  of  the  said  J.  H.  Langston, 
aud  such  failure  of  issue  male  of  his  body  and  of  the  testator's  body,  raise  for  the 
maintenance  and  education  of  all  and  every  such  younger  daughter  and  daughters, 
until  their  respective  portions  should  become  payable,  sums  equivalent  to  the  interest 
thereof,  to  be  paid  quarterly,  the  first  payment  thereof  to  be  on  the  feast  or  day  of 
payment  that  should  happen  next  after  the  decease  of  the  said  J.  H.  Langston,  and 
such  failure  of  issue  of  his  body. 

And  as  to  the  said  term  of  99  years,  tlie  testator  directed  that  the  same  should  te 
limited  upon  trust  that,  in  case  there  should  be  no  son  or  daughter  of  the  body  of 
the  said  J.  H.  Langston,  nor  future  son  of  the  testator's  body,  or  there  being  such 
son  or  sons,  daughter  or  daughters,  if  all  the  sons  should  die  without  issue  male,  and 
all  the  daughters  without  issue,  before  any  of  them  should  attain  the  age  of  21,  then 
the  trustees  of  the  said  term  should,  after  the  decease  of  the  said  J.  H.  Langston  and 
sucii  failure  of  issue  as  aforesaid,  by  mortgage  or  sale  of  all  or  any  of  the  premises 
comprised  in  the  said  term,  or  by  other  means,  raise  for  the  benefit  of  the  testator's 
younger  daughters  hereinbefore  mentioned,  or  such  of  them  as  should  not  be  in 
the  actual  possession  of  the  said  lands  and  hereditaments  under  and  by  virtue  of 
the  limitations  directed  to  be  contained  in  the  said  settlement  as  aforesaid,  for  their 
lives  respectively,  the  annuities  in  the  said  will  mentioned,  in  the  manner  therein 
mentioned  :  and  in  case  there  should  be  no  son  or  daughter  of  Maria  .Sarah  Lang- 
ston, or  there  being  such  son  or  sons,  daughter  or  daughters,  if  the  son  and  sons 
should  die  without  issue  male,  and  the  daughter  and  daughters  should  die  without 
issue  [200]  before  any  of  them  should  attain  the  age  of  21,  and  if  the  testator's  three 
younger  daughters  or  any  of  tliemi  should  be  then  living,  then  the  trustees  of  the 
said  term  should,  after  the  several  deceases  of  J.  H,  Langston  and  Maria  Sarah  Lang- 
ston, aud  failure  of  all  such  issue  iis  aforesaid,  raise  for  the  benefit  of  the  said  younger 
daughters  the  further  annuities  in  the  said  will  mentioned. 

And  as  to  the  term  of  600  years,  the  testator  directed  that  tlie  same  should  be 
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limited  upon  trust  that-,  in  case  there  should  be  no  sou  or  daughter  of  the  said  J.  H. 
Langston,  nor  future  son  of  the  testator,  or  there  being  such,  etc.,  if  all  such,  etc. 
should  die  without  issue  before  the  age  of  21  ;  and  also  in  case  there  should  be  no  son 
of  the  testator's  said  daughter  Maria  Sarah,  or  there  being  such,  etc.,  if  they  should 
die  without  issue  male  before  the  age  of  21,  and  there  should  be  two  or  more  daughters 
of  the  said  Maria  Sarah  ;  then  the  trustees  of  the  said  term  should,  after  the  several 
deceases  of  the  said  J.  H.  Langston  and  Maria  Sarah  Langston,  and  such  failure  of 
issue  as  last  aforesaid,  by  mortgage,  etc.  raise  for  the  portion  and  portions  of  all 
and  every  such  daughter  and  daughters  of  the  said  Maria  Sarah,  other  than  and 
besides  an  eldest  or  only  daughter,  tliat  is  to  say,  in  case  there  should  be  one  such 
daughter  not  being  an  eldest  or  only  daughter,  the  sum  of  £20,000,  etc.  ;  but  if  there 
should  be  two  or  more  such  younger  daughters,  then  £40,000  for  their  portions. 

The  testator  then  directed  in  like  manner  the  trusts  of  the  several  terms  of  700 
years,  800  years,  000  years,  and  1000  years,  for  raising  portions  for  the  younger 
daughters  of  the  testator's  other  four  daugliters  before  mentioned,  respectively,  in 
case  [201]  there  siiould  be  no  son  or  daughter  of  the  respective  bodies  of  the  said  J. 
H.  Langston  or  Maria  Sarah,  etc.  after  the  several  deceases  of  the  said  J.  H.  Langston, 
and  Maria  Sarah  and  Elizabeth  Catherine,  etc.  and  such  failure  of  issue  as  aforesaid. 
And  as  to  the  term  of  1500  years,  the  last  term  by  the  said  will  directed  to  be  limited 
to  trustees  in  the  said  executory  settlement,  the  testator  directed  that  the  same  should 
be  limited  upon  trust  that,  in  case  there  should  be  no  son  or  daughter  of  the  body  or 
respective  bodies  of  the  said  J.  H.  Langston,  or  of  any  of  the  testator's  then  present 
daughters  before  mentioned,  nor  any  future  son  or  daughter  of  the  testator's  body, 
or  there  being  such  son  or  sons,  daughter  or  daughters,  if  all  such  sons  should  die 
without  issue  male,  and  all  such  daughters  should  die  without  issue  before  attaining 
the  age  of  21  years,  then  the  trustees  should  within  the  space  of  12  calendar  months 
next  after  the  several  deceases  of  J.  H.  Langston  and  the  testator's  then  present 
daughters,  and  failure  of  all  such  issue  aforesaid,  by  mortgage  or  sale  of  all  or  any  of 
the  premises  comprised  in  the  said  term  of  1500  years,  or  by  any  other  means,  raise 
the  sum  of  £80,000,  and  pay  the  sa.me  in  manner  in  the  said  will  mentioned  ;  that 
is,  one  moiety  thereof  to  the  testator's  sister,  Mrs.  Arnold,  the  other  moiety  to  his 
nephew,  the  Respondent  Haughtou  Farmer  Okeover. 

The  testator  then  directed  that  in  the  settlement  so  to  be  made  as  aforesaid  should 
be  inserted  several  powers,  one  of  which  was  to  enable  his  said  son,  J.  H.  Langston, 
in  case  there  should  be  any  child  or  children  of  his  body  lawfully  begotten,  other  than 
and  besides  an  eldest  or  only  son,  to  charge  the  said  devised  manors  and  heredita- 
ments with  the  jiayment  [202]  of  any  principal  sum  or  sums,  not  exceeding  in  the 
whole  £25,000,  for  the  portions  of  any  one,  two  or  more  of  J.  H.  Langston's  younger 
sons  or  daughters,  to  be  paid  at  such  times,  in  such  shares,  and  in  such  manner  as 
the  said  J.  H.  Langston  should  appoint.  And  the  testator  directed  a  like  power  to 
be  inserted  in  the  said  executory  settlement,  to-  enable  his  said  daughters,  when  and 
as  they  should  respectively  be  in  the  p>ossession  of  the  said  devised  estates,  in  case 
there  should  be  any  child  or  children  of  tlieir  respective  bodies,  lawfully  begotten, 
other  than  and  besides  an  eldest  or  only  son,  to  charge  the  said  devised  estates  with 
the  payment  of  the  like  sum  of  £25,000  for  the  portion  or  portions  of  any  one,  two 
or  more  of  their  respective  younger  children. 

The  testator,  after  other  directions  not  necessary  to  be  here  recited,  and  after  a 
bequest  of  tlie  residue  of  his  personal  estate  upon  trust  for  his  said  son  J.  H.  Langston, 
appointed  the  said  J.  P.  Bastard,  J.  W.  Hope,  and  C.  M.  Pole,  his  executors.  He 
afterwards  made  three  codicils,  bearing  date  respectively  21st  June  1808,  6th  March 
1811,  and  2l8t  December  1811,  but  did  not  thereby  or  otlierwise  alter  or  revoke  the 
said  will  as  above  recited,  further  than  by  appointing  the  Respondent,  Haughton 
Farmer  Okeover,  a  trustee  and  executor  thereof,  in  the  place  of  J.  W.  Hope;  and  the 
testator  died  on  the  12th  of  February  1812,  leaving  the  Respondent,  J.  H.  Langston. 
then  an  infant,  his  only  son  and  heir  at  law  :  and  his  said  four  daughters,  and  no 
other  son  or  daughter. 

Elizabeth  Catherine  Langston,  the  secJjnd  daughter,  married  the  Appellant 
Cliarles  Barter,  in  1817,  and  tlie  Appellant  Charles  Barter  the  younger  is  the  eldest 
son  of  that  marriage.     Caroline  Langston,  [203]  the  third  daughter,  married  Sir 
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Sandford  Graham,  in  1819  ;  and  Agatha  Maria  Sophia,  in  1820,  married  Samuel  T. 
Kekewich.  The  other  two  daughters  of  the  testator,  Maria  Sarah  and  Henrietta 
Maria,  remained  unmarried. 

James  Haughton  Langston  attained  his  age  of  21  years  in  1817,  and  in  June 
1824  he  filed  his  bill  in  Chancery  against  the  surviving  trustees  of  the  said  will,  and 
against  Maria  Sarah  Langston,  Mr.  and  Mrs.  Barter,  and  tlieir  said  infant  son,  who 
was  then  the  first  tenant  in  tail  in  esse  of  the  manors  and  hereditaments  devised  in 
trust  to  be  settled  as  aforesaid. 

The  bill,  after  stating  tiie  will  more  at  large,  and  to  the  purport  and  effect  herein- 
before stated,  charged  that  it  was  the  testator's  intention  that  his  will  should  contain 
a  direction  that  the  settlement  so  directed  to  be  made  as  aforesaid  should  contain 
a  limitation  to  James  Haughton  Langston's  first  son  in  tail  male,  immediately  after 
the  limitation  to  trustees  during  his  life  to  preserve  contingent  remainders,  and 
immediately  before  the  limitation  to  his  second  son  ;  and  that  the  testator 
accordingly  gave  instructions  to  his  solicitor  to  prepare  a  will  containing  a 
direction  to  insert  such  a  limitation  in  the  settlement  so  directed  to  be  made;  and 
that  in  pursuance  of  such  instructions  a  draft  of  his  will  was  prepared,  and  sucli  draft 
contained  a  direction  that  such  a  limitation  should  be  inserted  in  the  said  settlement, 
but  that  in  the  ingrossment  of  the  will  such  direction  was  omitted  to  be  inserted 
by  the  mistake  of  the  person  who  ingrossed  the  will  ;  liowever,  it  was  submitted  that 
the  said  will  contained  within  itself  suflScient  evidence  of  the  testator's  intention 
being  that  the  settlement  so  directed  to  be  made  as  [204]  aforesaid  should  contain 
such  a  limitation  in  favour  of  the  Respondent's  eldest  son  in  tail  male.  The  bill 
prayed  that  the  said  will  and  codicils  might  be  established,  and  the  trusts  thereof  (so 
far  as  respected  the  settlement  and  conveyance  of  tlie  manors  and  hereditaments  of 
the  said  testator  devised  as  aforesaid  to  the  said  trustees)  might  be  carried  into  execu- 
tion by  a  settlement  and  conveyance  to  be  made  by  the  said  trustees  of  the  same 
manors  and  hereditaments,  to  the  uses,  upon  the  trusts,  and  for  the  intents  and  pur- 
poses, and  subject  to  the  powers  and  declarations  to,  upon,  for,  and  subject  to  which 
the  same  were  by  the  said  will  directed  to  be  settled  and  conveyed,  or  as  near  thereto 
as  the  deaths  of  persons  and  circumstances  of  the  case  would  permit ;  and  especially 
that,  in  making  sucli  settlement  and  conveyance,  a  limitation  might  be  inserted 
therein  whereby  the  said  manors  and  hereditaments  might  be  limited,  settled  and 
assured  to  the  use  of  J.  H.  Langston's  first  son  in  tail  male  in  remainder,  imme- 
diately after  the  limitation  to  the  use  of  trustees  during  the  life  of  J.  H.  Langston  to 
preserve  contingent  remainders,  and  inmiediately  before  the  limitation  to  the  use 
of  his  second  son  in  tail  male. 

The  Defendants  appeared  and  put  in  their  answers,  stating  (except  Charles 
Barter  the  younger)  their  belief  that  the  testator  intended  that  his  will  should  con- 
tain the  direction  referred  to,  in  favour  of  J.  H.  Langston's  first  son  in  tail  male. 

The  cause  having  come  to  be  heard  in  February  1826,  before  the  late  Lord  Gift'ord, 
then  Master  of  the  Rolls,  a  case  was  ordered  to  be  sent  for  the  opinion  of  the  Court  of 
King's  Bench  ;  and  in  pursuance  of  the  order  so  made,  a  case  was  prepared  containing 
a  statement  of  the  limitations  of  the  said  will  in  the  [205]  form  of  legal  limitations, 
and  a  general  statement  of  some  other  parts  thereof,  and  assuming  and  stating  as  a 
fact  that  J.  H.  Langston  had  lawful  issue  two  sons,  Henry  his  firstrborn  son,  and 
Edward  his  second  son  :  and  the  question  proposed  was,  "  whether  tlie  said  Henry, 
the  first  son  of  the  testator's  son  J.  H.  Langston,  takes  any  estate  under  the  said  will." 
That  case  was  argued  before  Mr.  Justice  Bayley,  Mr.  Justice  Holroyd,  and  Mr.  Justice 
Littledale,  three  of  the  Justices  of  the  Court  of  King's  Bench,  in  the  absence  of  the 
Lord  Chief  Justice  ;  and  they  by  certificate,  dated  the  30th  of  April  1 827,  certified  their 
opinion  to  be  that  "  the  said  Henry  Langston,  the  first  son  of  the  testator's  son,  J.  H. 
Lano-ston,  did  not  take  any  estate  under  the  said  will."  (See  Langston  v.  Pole  and 
others,  9  Dowl.  and  Ryl.  298,  where  the  case  sent  is  fully  set  forth.) 

The  cause  having  come  to  be  heard  for  further  directions  on  that  certificate,  in 
March  1828,  before  Sir  John  Leach,  then  Master  of  the  Rolls,  his  Honor  ordered  a  case 
for  the  opinion  of  the  Court  of  Common  Pleas.  A  case  was  accordingly  made  for  the 
opinion  of  that  Court,  stating  the  limitations  of  the  will  as  legal  limitations,  and  set- 
ting forth  otlier  parts  of  the  said  will  more  fully  than  had  been  stated  in  the  former 
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citse ;  and  likewise  assumiii<^  as  a  fact  tliat  tlie  said  J.  H.  Langston  liad  two  nous, 
Henry,  the  first,  and  Edward  tlie  second  born  son  ;  and  the  question  proposed  was, 
"  whetlier  the  said  Henry  Langston,  the  first  sun  of  the  said  testator's  son,  J.  H. 
Langston,  takes  any  and  what  estate  under  the  said  wilL"  That  case  was  argued  be- 
fore the  four  Justices  of  the  Court  of  Common  ileas  ;  namely.  Lord  Chief  Justice  Best, 
Mr.  Justice  Park,  Mr.  Justice  Burrough,  and  Mr.  Justice  Gaselee ;  and  they  by  [206] 
their  certificate,  dated  the  SSth  of  November  1828,  certified  their  opinion  that 
the  said  Henry  Langston,  the  first  son  of  the  testator's  son,  J.  H.  Langston,  takes  an 
estate  in  tail  male  under  the  said  will,  expectant  on  the  deatii  of  his  father,  the  said 
J.  H.  Langston.  (See  Latiffston  v.  I'ole  and  others,  5  Bing.  228,  where  that  second 
case  is  fully  set  forth  ;  and  S.C.  2  Moore  and  P.  490.) 

The  cause  came  to  be  heard  before  the  Master  of  the  Rolls  for  further  directions, 
upon  the  last-mentioned  certificate  ;  and  his  Honor  by  his  decree,  bearing  date  the 
28th  of  July  1829,  ordered  that  the  said  certificate  be  confirmed,  and  he  declared 
accordingly  that  the  said  will  ought  to  be  established  and  the  several  trusts  thereof 
carried  into  execution,  etc.  according  to  the  prayer  of  the  bill.  (See  Langston  v. 
Pale,  1  Tamlyn,  119.  129,  where  the  difference  between  tlie  two  cases  sent  to  tlie 
Courts  of  Law  is  pointed  out.) 

Shortly  after  the  filing  of  the  said  bill,  and  before  any  further  proceedings  were 
had  in  the  cause  (viz.  in  the  month  of  July  1824),  James  Haughtun  Langston  married 
the  Hon.  Julia  F.  Moretou,  and  since  the  last-mentioned  decree  the  Appellant  Julia 
Langston  was  born  of  that  marriage  ;  and  she  becoming  the  first  tenant  in  tail  in  esse, 
of  the  devised  estates  directed  by  the  said  will  to  be  settled  as  aforesaid,  was  made  a 
party  Defendant  to  the  suit,  by  a  supplemental  bill  filed  by  the  Respondent  J.  H. 
Langston,  in  February  18-30,  praying  against  her  and  the  other  Defendants  the 
benefit  of  tlie  former  proceedings  and  decree.  The  cause  was  heard  on  the  supple- 
mental suit  on  the  5th  of  March  following,  by  tlie  Master  of  the  Rolls,  who  made  a- 
decree  therein  of  that  date,  according  to  the  prayer  of  the  said  supplemental  bill, 
[207]  and  in  the  terms,  or  to  the  purport  and  effect,  of  his  former  decree. 

His  Honor,  in  pronouncing  these  decrees,  in  conformity  with  the  certificate  of 
the  Court  of  Common  Pleas  and  against  that  of  the  Court  of  King's  Bench,  expressed 
an  opinion  that  the  trustees  would  be  justified  in  not  executing  the  settlement,  with- 
out the  sanction  of  the  House  of  Lords  as  to  which  of  the  two  decisions  of  the  Courts 
of  Law  was  the  right  decision. 

The  Appeal  was  brought  against  so  much  of  the  decree  of  the  21st  of  July  1829 
as  declared  that  the  first  son  of  the  said  testator's  son,  the  Respondent  J.  H.  Langston, 
would  take  an  estate  in  tail  male  under  the  said  will,  expectant  on  the  decease  of  his 
fatlier,  and  that  Sir  Charles  Morice  Pole  and  Haughton  Farmer  Okeover,  the  surviv- 
ing trustees  of  the  said  will,  should  convey  and  assure  the  said  manors,  messuages, 
lands,  tenements  and  hereditaments,  so  as  to  limit  the  same  to  the  use  of  tlie  first 
son  of  the  Respondent  J.  H.  Langston  in  ta..  male  in  remainder,  immediately  after  the 
limitation  to  the  use  of  trustees  during  the  life  of  the  Respondent;  and  also  against 
so  much  of  the  said  decree  dated  the  5th  of  March  1830,  as  declared  and  directed  to 
the  same  purport  and  effect. 

Mr.  Knight  and  Mr.  Wray,  for  the  Appellants; — This  case  arises  on  the  con- 
struction of  the  will  of  Mr.  Langston  ;  the  principal  Appellant  is  the  daughter  of  his 
only  son  ;  the  Respondents  are  that  son  and  the  surviving  trustees  of  the  will.  The 
two  Courts  of  Common  Law  certified  contrary  opinions,  and  the  question  now  to  be 
decided  is  which  of  those  [208]  Courts  came  to  the  right  conclusion.  The  effect  of 
what  the  Court  of  Common  Pleas  and  the  Master  of  the  Rolls  did,  was  to  insert  the 
word  '■  first  "  before  the  word  "  second,"  so  as  to  give  an  estate  to  the  first  son,  which 
the  Court  of  King's  Bench  declined  to  do.  Lord  Gift'ord  settled  the  first  case;  Sir 
John  Leach  was  dissatisfied  with  the  certificate  of  the  Court  of  King's  oench  on  tliat 
case,  and  sent  to  the  Court  of  Common  Pleas  another  case,  which  is  longer,  but  there 
is  no  substantial  dift'erence  between  the  two  cases.  Both  cases  and  the  arguments  on 
them  are  reported  (9  Dowl.  and  Ryl.  298  ;  5  Bing.  228,  and  2  Moore  and  P.  490), 
but  the  reasons  for  the  ojiinions  of  the  respective  Courts  are  not  given. — [The  Lord 
Chancellor  :  No,  they  never  have  l>een  given  of  late,  in  cases  sent  from  the  Court  of 
Chancery.  I  have  had  communication  with  some  of  the  learned  Judges  upon  tliat 
subject,  and  I  hope  tJiat  practice,  for  the  reasons  I  stated  tiie  last  time  (Vide  supra, 
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pp.  74.  80)  I  was  here,  will  be  altered.] — [Lord  Wynford  :  I  felt  very  desirous,  when 
I  was  upon  the  Bench,  that  tlie  reasons  should  be  given  ;  the  other  Judges  differed  with 
me,  and  I  gave  way. — [The  Lord  Chancellor  :  The  reason  the  Judges  give  lor  withhold- 
ing their  reasons  in  those  cases  does  not  apply,  namely,  that  they  are  afraid  of  their 
judgments  being  pulled  to  pieces  in  the  Court  of  Chancery  ;  whereas  tliey  will  be 
pulled  to  pieces  in  a  greater  degree,  for  their  reasons  not  appearing.  Some  of  Lord 
Kenyon's  most  valuable  judgments,  were  judgments  giving  reasons  for  his  opinion  on 
such  cases.] — There  was  no  reason  given  for  this  judgment  in  any  Court ;  for  the 
Master  of  the  Rolls  [209]  merely  confirmed  the  certificate  of  the  Court  of  Common 
Pleas,  expressing  his  opinion  to  be  in  conformity  with  it  (1  Tamlyn,  153),  and 
suggested  an  appeal  to  this  House;  and  there  was  no  intermediate  appeal  to  the 
Lord  Chancellor. 

The  first  part  of  the  will  is  plain  and  clear ;  but  the  Judges  who  have  had  to 
consider  tlie  matter,  other  than  the  Judges  of  the  Court  of  King's  Bench,  have  con- 
ceived that  the  trusts  created,  and  the  language  of  the  terms  and  of  the  powers, 
warranted  them  in  adding  tO'  the  words  of  the  will ;  and  therefore,  to  prevent  the 
testator  from  making  an  unusual,  but  not  absurd  disposition,  they  have  made  a  will 
for  him.  The  language  by  which  the  estate  is  given  is  this,  "  To  the  use  of  the 
second,  third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the  body  of 
him  my  said  son,  lawfully  to  be  begotten,  severally,  successively  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  shall  be  in  seniority  of  age  and  priority 
of  birth,  and  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons,"  etc.  Both  Lord  Gifford  and  Sir  John  Leach  were  of 
opinion,  in  sending  the  cases,  that  tlie  construction  was  to  be  that  which  would 
apply  to  immediate  legal  limitations;  and  tliat  the  circumstance  of  the  limitations 
being  contained  in  a  will,  which,  vesting  the  legal  fee  in  trustees,  directed  a  settle- 
ment to  be  made  by  them,  was  not  material  to  the  construction  of  the  will,  and  there- 
fore deserved  no  consideration  in  the  argument.  Supposing,  then,  that  there  had 
been  immediate  devises,  carrying  with  them  the  legal  estate,  your  Lordships  have  U* 
decide  what  would  be  the  [210]  proper  construction  of  this  will ;  whether  you  are 
to  insert  the  word  "  first "  before  the  word  "  second."  There  is  but  one  argument  for 
that  construction — an  argument  entitled  to  great  consideration,  because  five  learned 
Judges  in  different  Courts  have  adopted  it^-tlie  only  argument  is,  that  the  testator 
in  liis  will  has  created  terms  and  given  powers  which  would  be  capricious  and  unusual, 
unless  the  word  "  first  "  be  inserted  in  the  foregoing  part  of  the  will.  Capricious  and 
unusual  they  are  admitted  to  be,  but  there  is  no  absurdity  in  them.  The  language  in 
the  foregoing  part  of  the  will  is  clear  and  free  from  ambiguity.  The  words  of  the 
limitation  referred  to,  if  tliey  stood  alone,  would  not  admit  a  doubt.  If  the  will 
had  stopped  there,  the  Courts  below  must  have  held  the  second,  third,  fourth  and  fifth 
son  to  take  before  a  first,  notwithstanding  the  words  "  all  and  every  other,"  which 
must,  according  to  their  collocation,  and  to  the  ordinary  use  of  the  terms,  mean, 
all  and  every  other  after  the  second,  third,  fourth  and  fifth  son.  To  save  the  trouble 
of  enumerating  further,  the  testator  says,  "  all  and  every  other,"  that  is,  all  and  every 
other  subsequent  to  the  last  enumerated.  The  only  possible  different  construction 
from  that  would  be,  that  the  eldest  son  should  come  in  after  the  fifth  and  before  the 
sixth,  if  there  was  a  sixth,  which  would  be  an  extremely  capricious  and  violent 
construction  ;  whereas  the  construction,  that  "  all  and  every  other  "  mean  those  only 
that  follow  the  fifth  in  the  order  of  birth,  is  natural  and  orderly.  But  the  Court 
of  Common  Pleas  and  the  Master  of  the  Rolls  have  placed  the  first  son,  not  after 
the  fifth,  but  before  all  the  sons  enumerated.  As  it  probably  did  not  occur  to  any  of 
the  learned  Judges  below  that.  [211]  if  they  did  not  place  the  first  son  at  the  head, 
he  could  be  placed  anywhere,  it  may  not  be  necessary  to  trouble  your  Lordships  with 
any  argument  on  the  placing  him  after  the  fifth,  anticipating  arguments  which  may 
not  be  made. 

The  part  of  the  will  on  which  alone  a  difficulty  has  arisen,  is  the  language  in 
which  the  terms  and  powers  are  created.  The  term  of  500  years  is,  "  Upon  trust  that 
in  case  tliere  shall  be  no  son  of  the  body  of  my  son  J.  H.  Langston,  nor  no  future 
son  of  my  body,  or  their  being  any  such  son  or  sons,  if  he  and  tliey  shall  all  die  without 
issue  male  before  any  of  them  shall  attain  the  age  of  21  years,  and  there  shall  be  two 
or  more  daughters,"  then  there  is  a  provision  for  younger  daughters.     The  question 
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is,  whether  this  trust  involves  any  necessary  implication  of  an  intention  to  give  iin 
estate  to  tlie  first  son  of  J.  II.  Langston.  There  may  have  been  reasons  to  induce  the 
testator  not  to  give  portions  if  tliere  were  any  sons;  he  had  a  riglit  to  restrict 
tlie  conditions  on  which  the  portions  should  arise,  and  to  say  that  if  there  were 
any  sons  there  should  be  no  portions  for  daughters.  It  may  be  urged  as  unreason- 
able that  a  portion  should  not  be  payable,  if  tliere  was  any  son,  unless  that  son  was 
found  to  be  included  in  the  limitations  of  the  estate;  but  still  no  necessary  implica- 
tion arises  ;  all  that  can  be  said  is,  that  it  is  a  capricious  condition  ;  it  is  only  a  pro- 
vision of  an  unusual  nature,  a  delay  of  portions  or  a  restriction  upon  the  portions 
for  which  a  reason  cannot  be  now  given,  but  for  which  the  testator  may  have  had  a 
sufficient  reason  ;  and  caprice  is  a  sufficient  reason  for  a  testator  to  act  upon,  but  has 
it  ever  been  held  before  that  that  is  a  test  of  judicial  decision!  Or  can  it  be  safely 
held,  that  because  one  provision  in  a  will  is  capricious  [212]  when  compared  witli 
another,  you  must  therefore  alter  the  other  in  order  to  make  a  second  provision  not 


capricious 


Tiie  trusts  of  the  terms  and  the  powers  are  such  as  one  would  naturally  e.\pect 
to  find  in  a  will  providing  for  a.  first  son  ;  that  is  admitted,  and  in  that  consists  the 
whole  of  tlie  argument  of  the  Respondents,  who  say,  it  will  be  better  if  your  Lordships 
will  make  the  provisions  for  C  and  D  more  consistent  with  what  is  reasonable,  by 
altering  tJie  first  provision.  But  that  there  may  be  some  inconsistency  in  the  sub- 
sequent directions  of  the  testator,  is  no  reason  for  altering  language,  plain,  clear  and 
intelligible,  in  the  first  part  of  a  will  (Vide  supra,  Tliornliill  v.  Hall,  pp.  36.  JW,  39). 
The  Master  of  the  Rolls  and  the  Court  of  Common  Pleas  have  in  effect  said,  "  you 
cannot  reasonably  impute  to  a  testator  the  intention  of  leaving  in  a  certain  event 
part  of  his  family  unprovided  witli  portions;"  in  other  words,  you  cannot  impute  to 
him  a  capricious  restriction  upon  the  manner  in  which  the  portions  are  tO'  arise. — 
[The  Lord  Chancellor:  Is  there  not  a  case  in  which  "  second  "  was  read  "  first;"  an 
estate  to  A  and  to  his  other  sons'?] — The  cases  of  Doe  v.  llallett  and  Clements  v.  I'aske 
(1  Maule  and  Selw.  124,  130  ;  vide  infra,  p.  230)  were  cases  of  necessary  implication, 
no  case  has  gone  the  length  of  this  ;  here  is  in  one  part  of  the  will  a  provision  for 
A  B  clear  and  intelligible,  no  ambiguity  whatever,  and  it  is  a  case  in  which,  if  the  will 
had  stopped  there,  no  one  could  have  entertained  a  doubt  on  it.  In  another  part  of 
the  will  the  testator  has  made  provisions  for  other  persons,  which,  upon  one  view  of 
the  case,  are  capricious;  but  suppose  he  had  said,  "  I  choose  the  second  son  ;  I  know 
I  have  omitted  the  first;  I  know  I  have  [213]  begun  with  the  second,  and  yet  I  choose 
that  portions  shall  be  so  and  so  limited." — [Lord  Plunkett:  Are  you  quite  right  in 
saying  that  the  first  words  are  perfectly  clear  and  free  from  ambiguity,  in  which  the 
limitations  are  made  tO'  the  second,  third  and  other  sons'!  ] — [The  Lord  Chancellor: 
Take  the  words  ''  other  son."] — The  word  "  other  "  is  to  be  understood  according  to 
the  literal  and  common  sense,  and  legal  construction  ;  it  may  include  the  first,  only 
that  the  testator  would  so  bring  in  the  first  out  of  his  order. — [The  Lord  Chancellor : 
Then  that  would  be  a  capricious  tiling  in  a  testator  tO'  e:spress  himself  in  that  way  ; 
for  if  you  admit  that  he  is  brouglit  in  after  the  youngest,  you  are  taking  liberties  with 
the  literal  meaning  of  the  words.] — The  second,  third,  lourtii  and  fifth  must  come 
before  the  first ;  they  are  mentioned  first.  They  must  be  taken  in  order  ;  the  first  is  not 
mentioned,  and  he  can  be  brought  in  only,  if  at  all,  under  the  word  "  other." — [The 
Lord  Chancellor  :  We  take  it  for  granted  that  it  is  not  in  the  case,  or  it  would  have 
appeared  if  there  was  any  other  settlement.] — It  does  not  appear  one  way  or  the 
other ;  it  is  sufficient  for  the  purpose  of  our  argument  that  it  may  have  been  so. 
Supposing  your  Lordships  were  to  include  the  first  under  the  word  "  other,"  and 
there  were  ten  sons,  where  could  your  Lordships  place  him?  next  after  the  tenth,  or 
ne.\t  after  the  fifth,  or  the  sixth?  It  would  be  difficult  to  come  to  that  conclusion 
against  tlie  plain  import  of  the  word  "  other,"  which,  after  an  enumeration  of  several 
successive  sons,  must  be  taken  to  mean  othei-  younger,  subsequent  in  birth  to  the 
last  enumerated.  The  testator  has  introduced  into  the  w-ill  provisions  which  are  in- 
consistent with  placing  the  first  son  either  sixth,  or  seventh  or  last:  tlie  trusts  of  the 
terms  and  the  [214]  ixnvers  are  irreconcileable  with  tliat  construction,  and  tlie  only 
construction  consistent  with  them  is  to  place  the  first  son  first,  which  is  prohibited  by 
the  terms  in  wliicii  the  testator  has  expressed  himself. 
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No  case  has  gone  to  the  dangerous  length  to  which  it  is  sought  to  carry  this.  The 
case  of  Due  v.  Halleit  (1  Maule  and  Selw.  124)  does  not  appl)'.  There  John  James 
devised  his  manors  and  hereditaments  to  trustees,  to  the  use  of  his  wife  for  life;  and 
after  lier  death,  "  to  the  use  of  William  Head.  07i/y  surviving  s(j?i  of  Sir  Thomas 
Head,  until  he  should  attain  the  age  of  2i  years,  and  ai'ter  24,  then  to  the  use 
of  the  said  William  Head  for  life  :  and  after  the  determination  of  tliat  estate,  etc.,  to 
the  use  of  trustees,  to  preserve  contingent  remainders  ;  and  immediately  after  the 
decease  of  William  Head,  to  the  use  of  the  first,  second,  third,  and  of  all  and  eveiy  the 
other  son  and  sons  of  the  body  of  William  Head,  according  to  their  priority  of  birth, 
and  the  heirs  male  of  the  body  of  such  first  and  other  sons  respectively  issuing  ;  and 
in  default  of  such  issue,  to  the  use  of  the  first,  second,  and  of  all  and  every  other  son 
and  sons  of  Sir  Thomas  Head,  laufiiUy  to  be  begotten,  according  to  their  priority  of 
birth,  and  the  heirs  male  of  the  body  of  such  first  and  other  sons  respectively  issuing  ; 
and  in  default  of  such  issue,  over."  The  fact  was,  that  there  was  a  second  son  of  Sir 
Thomas  Head,  born  before  the  date  of  the  will,  and  he  was  personally  known  to  the 
testator  ;  and  it  was  decided  that  that  second  son  was  capable  of  taking,  notwith- 
standing the  words  "  lawfulh'  tO'  be  begotten,"  on  the  ground  of  the  misdescription 
of  the  first  son,  and  on  the  rule  that  the  words  "  begotten  "  and  "  to  be  begotten  "  are 
of  tlie  same  import  in  law.  Lord  Ellenborough,  in  giving  [215]  his  opinion  on  that 
case,  after  ascribing  the  difficulty  of  tlie  question  to  the  blunder  of  the  testator  and 
the  neglect  of  his  attorney,  said,  "  I  disclaim  all  considerations  of  that  sort  in  the 
present  instance,  and  am  willing  that  the  conjoint  omissions  of  the  testator  and  his 
attorney  should  liave  full  legal  effect.  The  trill  must  stand  or  fall  according  to  tlie 
language  of  it:  but  I  think  that  language  will  not,  on  a  fair  construction  of  it,  dis- 
appoint the  intention  of  the  testator.  Tlie  first  mistake  is  in  the  description  of 
William  Head  as  the  only  surviving  son  ;  for  there  was  another  son  living  of  the 
age  of  nine  years  :  but  how  does  that  mistake  affect  or  control  tlie  subsequent  limita- 
tion? That  limitation  is  to  tlie  use  of  the  first,  second,  and  all  and  every  other  son 
and  sons,  etc.,  that  is,  who  at  tlie  death  of  William  Head  would  become  first  son.  Then 
came  the  words  '  lawfully  to  be  begotten,'  which  would  give  rise  to  a  material  ques- 
tion, if  it  had  not  been  settled  by  a  series  of  authorities,  and  impeached  by  none, 
that  '  to  be  begotten  '  means  '  begotten,'  embracing  all  those  whom  the  parent  shall 
have  begotten,  quos  procreaverit."  The  case  of  Clements  v.  Pa.ske  [2  CI.  and  F.  230,  w.] 
is  cited  in  that  case,  and  nowhere  else  reported.  That  was  also  a  ease  sent  from  the 
Court  of  Chancery  to  the  Court  of  King's  Bench.  It  was  a  devise  to-  A  for  life,  and 
after  his  decease,  to  the  first  and  eldest  son  of  the  body  of  the  testator's  nephew, 
lawfully  issuing  or  issued  ;  and  for  default  of  such  issue,  then  likewise  to  the  second, 
third,  and  eveiy  other  son  of  his  nephew  successively  and  in  remainder,  as  thev  should 
be  in  seniority  of  age,  and  the  several  and  respective  heirs  male  of  the  body  of  every 
such  son  or  sons  successively  in  tail  male,  etc.  It  was  there  decided  that  the  nephew 
took  an  estate  tail  by  im-[216]-plication,  in  order  to  effect  the  general  intent,  and 
let  in  the  descendants  of  his  first  son.  In  this  case  there  is  not  any  general  intent. 
The  decision  in  that  case  was  not  that  the  words  gave  an  estate  to  the  eldest  son,  but 
that  they  gave  an  estate  tail  to  the  nephew  :  the  Judges  made  him  tenant  for  life  by 
the  will,  in  order  to  let.  in  the  intention  which  they  collected  from  that  will.  It  is 
not  suggested  that  any  such  construction  can  be  put  on  the  will  of  Mr.  Langston. 
The  case  of  Hay  v.  T//e  Earl  of  Coventry  (.3  Term  Rep.  83)  is  well  calculated  for  a  test 
of  the  rule  of  construction.  There  Sir  Robert  Worsley  being  seised  in  fee,  devised 
his  hereditaments  upon  trust  to  raise  the  sum  of  £5000  for  his  grand-daughter. 
Lady  Frances  Carteret,  and  subject  thereto,  upon  trust  that  the  trustees  should  stand 
seised  of  the  premises  t(f  the  uses  of  his  grandson  Robert  Lord  Carteret  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  first  and 
oilier  sons  of  Lord  Carteret  in  tail  male,  remainder  to  Lady  Frances  Carteret  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  the  first 
and  other  sons  of  Lady  Frances  in  tail  male;  and  in  default  of  such  issue,  to  all  and 
every  the  daughter  and  daughters  of  the  body  of  Lady  Frances  Carteret,  as  tenants 
in  common,  and  not  as  joint  tenants  ;  and  in  default  of  suicli  i-ssu.e,  to  the  use  and 
behoof  of  his  own  right  heirs  for  ever.  Lord  Kenyon,  in  stating  his  opinion  that  the 
daughter  of  Lady  Frances  Carteret  took  an  estate  for  life  only,  said,  "  The  general 
rule  as  laid  down  in  the  books,  and  on  which  alone  Courts  can  with  anv  sufetv  prn- 
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coed  ill  decisions  of  questions  of  this  kind,  is  to  collect  the  testator's  intention  I'lum 
the  words  lie  luis  used  in  his  will.  [217]  and  not  from  conjecture,  etc.  It  is  not  neces- 
san-  that  any  technical  or  artificial  form  of  words  should  be  used  in  a  will ;  but  we 
must  collect  the  intention  of  the  testator  from  those  words  ir/iir/i  /ii-  lias  used,  and 
cannot  add  words  which  he  has  not  used,  etc.  The  testator  has  not  used  words 
signifying:  his  intention  to  give  an  estate  of  inheritance  to  the  daughters,  and  we 
cannot  supply  them."  That  rule  applies  to  this  case.  We  may  conjecture  from  other 
parts  of  tins  will,  and  from  its  provisions  applicable  to  other  objects,  that  there  was 
a  mistake,  but  cannot  carry  it  further  than  as  a  conjecture  :  the  words  themselves  are 
plain,  and  at  the  utmost  we  can  only  guess  that  the  testator  omitted  a  particular 
expression  by  mistake:  conjecture  will  not  warrant  a  Court  in  supph-iiig  the  word. 

It  is  singular  that  another  view  of  the  case  has  not  suggested  itself  to  the  Ma.ster 
of  the  Rolls  and  the  Judges  of  the  Court  of  Common  Pleas.  If  they  were  to  alter  the 
intent  and  matter  of  the  will,  the  most  flexible  for  that  purpose  would  be  the  words 
which  have  created  all  the  difficulty.  The  testator  may  have  had  a  good  reason  for 
excluding  the  first  son  :  there  is  no  evidence  that  he  was  not  otherwise  provided  for. 
It  would  be  a  hard  thing  to  give  him  a  double  provision  upon  mere  guess.  Suppose 
that  the  trusts  for  portions  and  the  power  had  been  taken  from  a  precedent,  adapted 
to  a  case  where  the  first  son  was  not  excluded,  and  unguardedly  used  in  a  will  where 
the  first  son  was  excluded  :  is  not  that  case  possible?  If  that  is  possible  you  at  once 
have  the  whole  accounted  for,  and  on  principles  more  reasonable,  at  least  more 
probable,  than  any  that  have  been  suggested  on  the  other  side.  What  is  there  to 
prevent  the  Court  from  construing  [218]  the  words  "  no  son  or  no  eldest  son."  in  the 
trusts  of  the  terms  and  the  powers,  as  if  they  were,  "  no  son  entitled  under  the  limita- 
tion hereinbefore  contained?"  That  would  be  a  construction  infinitely  less  violent 
than  that  to  which  the  Court  has  arrived  ;  for  tha*  would  not  be  to  insert  a  word  in 
tlie  prior  part  of  the  will,  but  simply  to  read  consistently  with  it  the  language  in  which 
the  testator  has  described  certain  events  that  are  to  precede  the  vesting  of  the  respec- 
tive portions. 

This  is  the  first  case  in  which  an  attempt  has  been  made  to  supply  words  in  .-i  will, 
in  order  tO'  raise  a  case  of  necessary  implication  in  the  face  of  an  express  devise. 
There  must  be  some  words  amounting  to  words  of  gift  to  constitute  a  case  of 
implication  ;  words  from  which  you  can  infer  either  that  the  testator  has  actually 
given,  though  by  imperfect  language,  or  that  otherwise  the  estate  would  be  clearly 
undisposed  of. — [The  Lord  Chancellor  :  Or  that  he  proceeds  on  the  belief  that  it  is 
given.] — And  that  it  is  undisposed  of,  must  appear.  There  is  no  case  of  implication 
that  has  not  those  ingredients  to  imply  the  gift  of  an  estate.  The  implication  must 
be  necessary,  and  the  estate  undisposed  of;  and  unless  the  implication  be  raised,  if 
there  is  an  heir  at  law,  he  will  take  the  estate.  There  are  cases  in  which  the  Courts, 
in  order  to  effect  tlie  testator's  manifest  intention,  holding  the  form  of  the  gift  to  be 
forbidden  by  law,  give  effect  to  it  cy  pres ;  not  executing  the  very  words  of  the  will, 
which  would  be  void  by  law  if  it  were  so  to  stand,  but  doing  something  as  near  the 
intention  as  tliey  can  :  and  that  is  often  called  necessary  implication.  This  is  a  case 
in  which  that  is  attempted  to  be  done,  not  because  the  estate  is  not  disposed  of,  but 
in  the  face  of  an  ex-[219]-press  estate  devised  to  a  party  who  can  take.  The  doctrine 
of  neces.sary  implication  which  is  laid  down  in  Gardner  v.  Sheldon  (Vaugh.  259). 
Faulkner  v.  Faulkner  (1  Vern.  21),  Bamfield  v.  I'opham  (1  P.  Wms.  5i),  Sewhurgh 
v.  Xewhurgh  (5  Madd.  364),  and  Dashwood  v.  Peyton  (18  Ves.  27.  40),  cannot  be 
brought  to  apply  to  this  case.  Necessary  implication  means,  not  natural  necessity, 
but  so  strong  a  probability  of  intention  tiiat  an  intention,  contrarj-  to  that  imputed 
to  the  testator,  cannot  be  supposed  ;  Wilkinson  v.  Adam  (1  Ves.  and  B.  422.  466). 
In  all  the  cases  under  the  head  of  implication  there  was  a  suspension  of  the  estate 
given,  and  the  question  was  between  the  heir  at  law  and  the  party  during  whose  life 
it  was  suspended.  Here  the  estate  is  expressly  devised,  and  portions  are  afterwards 
directed  to  l>e  raised  in  the  event  and  upon  the  condition  that  the  testator's  sou 
should  leave  no'  son,  nor  the  testator  a  future  son.  The  raising  of 
portions  is  a  mere  possibility,  is  postponed  to  the  happening  of  a  re- 
mote and  uncertain  event,  and  is  a  different  operation  from  a  dealing 
with  tihe  estate.  No  estate  by  implication  can  arise  from  subsequent  limita^ 
tions  in  a  will,  so  as  to  alter  or  take  away  an  estate  expressly  limited  in  tlie  preceding 
part  of  it.     Bamfield  v.  Popham  (1  P.  Wms.  54)  ;  Allansim  v.  Clitherow  (1  Ves.  sen. 
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24).  The  rule  of  construction  in  all  the  cases  is,  first  of  all,  to  see  what  is  the 
ordinary  lejral  sense  of  the  words  used.  Did  any  conveyancer  ever  use  the  words 
in  tlie  sense  here  contended  for?  Is  it  the  standard  and  established  meaning  and 
use  of  words,  that  "  first  son  "  should  he-  included  in  the  rotation  "  second,  third, 
fourtJi  and  fifth?  If  not,  is  he  to  be  considered  as  included  in  tlie  words  "  all  and 
every  other?"  Is  it  the  common  sense  or  the  [220]  legal  meaning? — [The  Lord 
Chancellor:  I  suppose  this  is  an  amicable  suit?] —  It  is,  as  far  as 
we  are  concerned.  There  is  no  first  son  born :  tlie  only  reason  for 
deciding  the  question  now  is,  that  the  trustees  must  act. — [The  Lord  Chancellor  : 
Why  did  not  they  wait  until  a  son  should;  be  born?  This  is  purely  an  imaginary 
case.] — There  is  a  daughter  of  J.  H.  Langston,  and  she  is  the  Appellant.  Every  party 
who  takes  an  interest  in  the  will  might  open  the  question  :  tlie  only  ground  upon 
which  a  decision  could  be  come  to  in  such  a  case  is,  that  this  party  has  a  right  tO'  call 
for  a  settlement,  and  the  trustees  have  a  right  to  tlie  direction  and  protection  of  tlie 
Court  of  Chancery. 

The  Solicitor-general  (Sir  C.  C.  Pepys),  and  Mr.  Jacob,  for  the  Respondents: 
When  this  case  first  came  for  further  directions  before  tlie  Master  of  the  Rolls,  his 
Honor  stated  his  opinion  to  be  so  clear  against  the  conclusion  to  which  the  three  Judges 
of  the  Court  of  King's  Bench  had  come,  that  he  should  have  taken  on  himself,  if  he 
had  not  thought  great  deference  due  to  them,  to  decide  contrary  to  their  certificate. 
One  circumstance  which  may  explain  how  it  happened  that  they  came  to  aii  opinion 
contrary  to  that  expressed  by  the  Judges  of  the  Court  of  Common  Pleas  and  the 
Ma.ster  of  the  Rolls  is,  that  the  case  for  their  opinions  was  defectively  stated,  omitting 
all  those  parts  of  the  will  on  which  the  main  argument  arises,  and  which  are  most 
important  to  be  attended  to  for  the  purpose  of  seeing  what  the  testator's  intention  was. 
Your  Lordships,  attending  to  the  trusts  of  the  terms,  will  find  that  not  one  of  those 
terms  can  have  effect  if  the  construction  contended  for  by  the  otlier  side  take  place. 
And  this,  which  is  said  tO'  be  an  extremely  [221]  well-drawn  will,  and  it  is  so  if  the 
eldest  son  takes,  is  the  most  absurd  production  that  ever  issued  from  a  conveyancer's 
office,  if  he  is  not  to  take.  There  are  eight  terms  created  tO'  raise  money,  according 
t)  dift'erent  situations  in  which  the  family  may  be  placed,  and  not  one  of  them  is  to 
be  brought  intO'  operation  in  the  event  of  there  being  a  first  son  of  J.  H.  Langston  ; 
and  that  first  son,  it  is  contended,  is  himself  to  take  nothing.  Taking  the  words  as 
they  stand  in  the  clause  where  the  estate  is  given,  your  Lordships,  it  is  true,  will  not 
find  the  word  "  first  "  there,  but  looking  to  all  the  words  of  gift  yo'U  will  see  tliat  they 
are  sufficient  to  carry  an  estate  to  tlie  first  son.  WHien  we  find  words  sufficient,  and 
from  otlier  parts  of  the  will  collect  a  manifest  intention  of  the  testator  that  his  estate 
should  go  according  to  the  ordinary  way  in  which  limitations  are  introduced  into 
wills  and  settlements,  we  have  the  only  two  things  necessary,  viz.  the  intention 
manifest,  and  the  words  sufficient  to  carry  it  into  effect.  We  require  no  words  to  be 
introduced,  but  the  original  and  obvious  meaning  tO'  be  given  to  the  words  we  find. 
But  on  the  other  side,  your  Lordships  are  asked  to  depart  from  the  words  of  the  will 
and  to  introduce  the  word  "  younger."  The  directions  of  the  will  are,  that  tlie 
trustees  shall  convey,  first  of  all,  an  estate  for  life  to  Mr.  J.  H.  Langston,  the  son  of 
the  testator,  and  then  to  the  uses  of  the  second,  third,  fourth,  fifth,  and  all  and  every 
other  son  and  sons  of  the  body  of  hiin,  etc.  Under  these  words  how  can  any  one  son 
be  excluded?  There  is  a  gift  to  "  all  and  every  ;"  the  eldest  son  surely  comes  under 
that  description,  and  is  entitled  to  the  benefit  of  the  gift,  because  he  answers  that  de- 
scription of  the  class  tO'  which  the  estates  are  limited.  The  Appellants  say  your  Lord- 
ships cannot  go  out  of  [222]  the  will,  yet  they  have  gone  out  of  it  and  supposed  a  prior 
settlement  to  provide  for  the  first  son.  We,  following  their  example,  may  suppose 
that  in  the  copying  of  the  will  the  word  "  first "  was  left  out.  If  we  are  to  go  on 
speculating  on  what  may  have  given  rise  to  the  omission,  we  find  on  the  face  of  the 
instrument  enough  to  prove  that  there  has  been  a  mistake.  [The  original  draft  of 
the  will  was  handed  up  to  the  Lord  Chancellor,  his  Lordship  having  asked  for  it.  It 
was  stated  at  the  Bar  that  it  had  been  settled  by  tlie  late  Mr.  Shadwell,  tlie  Vice- 
Chancellor's  father.]  There  is  an  erasure,  and  "  first  "  stands  the  only  word  not  erased 
in  the  line,  sO'  that  the  copier  passed  over  the  whole  line  so'  erased,  leaving  out  tlie 
word  "  first,"  and  going  to  the  second,  third,  etc.  We  cannot  have  any  benefit  from 
this  mistake,  nor  was  it  necessary  to'  explain  it,  for  it  is  i.niite  manifest :   and  we  admit 
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that  ii  iiimiifesl.  mistake  will  not  eiiivble  your  Ixirdsiiips  to  introduce  a  liiuitiition  into 
a  will.  That  is  not  required  here;  for  if  the  word  "  first"  is  not  in  the  will,  there 
are  the  words  "  all  and  every  other,"  under  which,  to  make  tliis  a  consistent  will, 
the  first  son  ma}-  be  included.  Suppovse  there  was  no  enumeration  of  one,  two,  three, 
etc.,  which  are  perfectly  useless — a.  mere  luxury  of  words  in  which  conveyancers  some- 
times indulge — and  that,  instead  of  that  enumeration,  the  testator  had  said,  "  all  and 
every  the  son  and  sons  of  my  son."  The  limitation  would  have  been  just  as  pood, 
and  the  legal  effect  just  the  same;  there  would  have  l)een  an  estate  given  and  a 
sufficient  description  of  the  class,  and  every  individual  of  the  class  would  have  been 
entitled.  Unnecessary  and  useless  words  cannot  vitiate  a  written  instrument. — 
[The  Lord  Chancellor  :  Suppose  the  words  had  been,  to  the  "  first,  second,  t/iifd,  fifth, 
[223]  sixth  and  other  sons,  it  would  be  much  easier  to  say  the  fourth  should  be  brought 
in,  and  no  doubt  he  would.] — There  your  Lordship  supposes  the  general  description 
to  include  the  fourth,  tliough  you  cannot  find  him  in  the  particular  enumeration.  In 
the  case  your  Lordship  has  put,  nobody  could  contend  that  tlie  fo-urth  would  be  ex- 
cluded. Is  the  rule  to  be  applied  as  against  the  eldest,  and  not  against  the  fourth? — 
[Lord  Chancellor:  The  testator  might  have  had  in  contemplation  a  shifting  use,  or 
some  otlier  estate  which  would  come  to'  the  eldest  son.] — In  every  will  of  that  descrip- 
tion, where  the  eldest  son  is  intended  tO'  be  excluded  on  account  of  some  other  provision 
for  him,  some  words  are  found  to  indicate  that  intention.  Here  there  is  a  total 
silence  of  such  intention,  or  of  a  shifting  use.  In  this  well-drawn  will  the  form  and 
phraseology  are  entirely  different  from  that  which  a  conveyancer  would  adopt,  if  he 
desired  to  carry  into  effect  an  intention  of  excluding  the  eldest  son  ;  he  would  find  in 
his  precedent  book  a  clear  and  well-known  form  adapted  to  that  purpose,  and  the  mode 
of  expression  would  be,  "  to  the  use  of  the  second,  third,  fourth,  etc.,  and  all  and  every 
other  son  and  sons,  other  than  and  except  an  eldest  or  only  son."  That  is  the  form 
which  conveyancers  and  testators  usually  employ  when  intending  to  effect  the 
exclusion  of  an  eldest  son  ;  and  it  is  a  form  of  limitation  which  necessarily  does  effect 
that  object,  because  it  plainly  expresses  that  meaning;  but  when,  after  an  enumera- 
tion of  such  sons,  we  say  "  every  otJier  son,"  it  does  not  mean  an  exclusion  of  the 
eldest  son  unless  some  other  words  be  found  to  exclude  him.  There  are  several  other 
parts  of  this  will  in  which  the  testator,  making  limitatioins  in  favour  of  younger 
children,  has  used  the  proper  form  of  ex-[224]-clusion  ;  as  "  such  daughters  or  sons, 
other  than  and  except  an  eldest  daugliter,"  or  "  otlier  than  and  except  an  eldest  or 
only  son."  To*  provide  for  the  younger  daughters  of  the  testator's  eldest  daughter, 
he  creates  the  term  of  600  years,  which  is  "  for  the  portion  and  portions  O'f  all  and 
every  such  daughter  and  daughters  of  my  said  daughter  Maria  Sarah  Langston,  other 
titan  or  besides  an  eldest  or  only  daiiighter."  The  same  form  of  expression  again 
occurs  as  to  tlie  portions  for  his  daughter  Elizabeth  Catherine  Langston's  daughters, 
"  other  than  and  except  a/n  eldest  or  only  daughter :"  and  again,  in  a  manner  still 
more  pointed,  in  the  power  given  to  Mr.  J.  H.  Langston  to  charge  portions  for  his 
younger  children. 

We  are  not  asking  your  Lordships  to-  do  violence  to  any  words  that  are  in  the  will ; 
we  are  not  asking  3'ou  to  supply  any  ;  we  are  asking  for  a.  construction  of  the  words 
which  we  find.  We  ask  you  not  to  exclude  the  first  son,  contrary  to  the  general 
description  of  the  persons  who  are  to  take  estates,  but  to  include  him  if  he  answers  the 
description  of  the  class,  tliough  not  before  expressly  enumerated  in  it.  The  clause 
consists  of  two  parts;  first,  the  description  of  the  persons  to  take  under  it,  namely, 
the  "  second,  third,  fourth  and  fifth,  and  all  and  every  other  the  son  and  sons  of  the 
body  of  him  my  said  son  lawfully  to  be  begotten."  These  words  express  the  persons 
whom  the  testator  intended  to  take;  and  tlien  follows  the  second  part  of  the  clause, 
which  describes  the  manner  and  form  and  order  in  which  these  persons  are  to  take, 
"  severally,  successively  and  in  remainder  one  after  another,  as  they  and  every  of 
them  shall  be  in  seniority  of  age  and  priority  of  birth."  The  particular  form  and 
order  of  enumeration,  the  third  after  the  second,  and  the  fourth  after  the  third,  is  a 
matter  wliolly  im-[225]-material.  It  can  have  no  effect  whatever  in  the  construction 
of  the  will,  whether  the  testator  mentions  the  second  before  the  third,  or  the  third 
l>efore  the  second.  If  the  will  had  stopped  with  the  first  part  of  the  clause,  and  there 
had  not  been  the  .addition  of  those  words  which  point  out  the  form  and  manner  and 
order  of  taking,  "  severally,  successively  and  in  remainder,  as  thev  and  everv  of  them 
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shall  be  in  seniority  of  age  and  priority  of  birth,"  tlie  efl'ect  of  that  limitation  alone 
would  have  been  that  the  second,  third,  fourtii,  fifth,  etc.  would  have  taken  the  estate 
as  joint  tenants,  or  as  tenants  in  common,  there  being  no  words  of  severance;  and  if 
there  had  been  no  words  of  inheritance,  they  would  have  taken  as  joint  tenants  for 
life.  They  were  not,  therefore,  intended  to  take  together,  but  one  after  another, 
and  then  the  question  arises  in  what  order  tJiey  are  to  take?  They  are  to  take 
"  successively  as  they  and  every  of  them  shall  be  in  seniority  of  age  and  priority  of 
birth."  These  words  apply  to  and  govern  the  mode  of  taking  with  respect  to  the 
second,  third,  fourth,  and  fiftli  sons  who  are  specifically  named,  as  well  as  with  respect 
to  "  all  and  every  other  the  son  and  sons."  The  second  son  undoubtedly  takes  before 
the  third  ;  but  he  does  not  take  before  the  third  because  he  is  mentioned  before  the 
third,  but  because  the  testator  has  said  they  shall  take  successively  as  they  are  in 
seniority  of  age.  The  words  "  second,  tliird,  fourth,  and  fifth  "  are  little  more  than 
surplusage,  meaning  exactly  the  same  as  if  the  testator  had  said  merely  "  all  and  every 
son  and  sons."  Some  conveyancers  in  a  limitation  would  enumerate  "  first,  second, 
third,  fourth,  fifth,  sixth,  seventli,  eighth,  ninth,  tenth,  eleventli  and  twelfth,  and 
all  and  every  other  son  and  sons  ;"  others,  less  prodigal  of  words,  would  say  only 
"  first,  second,  [226]  third,  fourtli,  fifth,  and  all  and  every  other  :"  while  other  con- 
veyancers, still  more  moderate,  would  liuiit  the  enumeration  to  the  use  of  the  first, 
second,  and  all  and  every  other  the  son  and  sons,  or  would  content  themselves  with  say- 
ing "  to  the  use  of  all  and  every  the  son  and  sons  successively  ;"  and  the  meaning  in  all 
the  cases  would  be  the  same.  If  the  testator  here,  instead  of  enumerating  the  second, 
third,  fourth,  aiid  fifth,  etc.  had  inverted  that  order,  and  put  it  to  the  use  of  the  fifth, 
fourth,  third,  second,  and  all  and  every  the  other  son  and  sons,  or  if  he  had  varied 
the  order  in  any  other  mode,  still  tlie  result  and  meaning  of  the  words  would  have  been 
precisely  the  same,  in  connection  with  the  otlier  part  of  the  clause.  But  it  is  said  that 
the  natural  construction  of  the  word  "  other  "  is  subsequent ;  there  is  no  authority 
to  sJiow  that  by  the  word  '"  other  "  is  meant  subsequent  or  younger.  If  any  one  were  to 
enumerate  tlie  Judges  of  the  laud,  although  it  might  seem  somewhat  whimsical  to 
begin  by  mentioning  first  some  of  the  junior  Judges  but  if  any  one  speaking  of  them 
were  to  mention  Mr.  Justice  Bayley,  Mr.  Justice  Holroyd,  and  Mr.  Justice  Littledale, 
(who  signed  this  certificate),  and  "  all  other  the  Judges  of  the  Courts  of  Common  Law," 
would  there  be  a  doubt  that  the  Chief  Justices  and  all  other  Judges  of  those  Courts 
would  be  included? 

We  take  the  benefit  of  all  those  arguments  that  have  been  used  against  construing 
the  will  by  implication,  or  giving  to  words  a  signification  different  from  that  which 
they  literally  mean.  The  Appellants  resort  to  implication,  and  they  desire  the  word 
"  younger  "  to  be  introduced  into  the  will.  We  are  not  driven  to  contend  that  the 
word  "  first  "  is  to  be  supplied,  unless  they  succeed  in  persuading  your  [227]  Lord- 
ships that  the  word  "  younger  "  is  to  be  implied  :  nor  is  it  necessary  for  us  to  go  to 
any  point  of  mistake,  we  suppose  that  there  is  none.  If  it  were  necessary  to  inter- 
polate "  first,"  there  is  enough  on  the  face  of  this  will  to  authorize  it.  Our  argument 
is  one  of  the  simplest  character  ;  we  have  only  to  bring  in  aid  the  arguments  of  the 
Appellants  against  unnecessary  implication.  We  say  that  here  there  is  no  necessity 
for  altering  the  language  of  the  will  ;  we  are  to  take  these  words  as  they  stand, 
without  interpolating  others  ;  without  giving  to  those  words  any  other  sense  than  that 
which  they  bear  in  the  English  language,  holding  that  "  all  "  comprises  "  all,"  and  tJiat 
"  other  "  means  "  other,"  and  does  not  mean  "  younger  "  or  '"  subsequent."  As  to  the 
liypothesis  that  the  testator  had  intended,  for  a.  particular  reason  arising  from  settle- 
ments of  other  property,  to  exclude  his  eldest  son,  there  is  nothing  whatever  affirma- 
tively on  tlie  face  of  this  will  to  countenance  any  such  supposition.  Cases  oif  that 
kind  continually  arise,  in  which  an  eldest  son  is  excluded  by  reason  of  being  otherwise 
provided  for  ;  but  in  almost  every  case  of  that  description,  in  the  beginning  of  tlie 
will  or  settlement  there  is  some  reference  made  to  that  other  [irovision  ;  as  a  recital, 
that  "  whereas  my  eldest  son  is  provided  for  by,  etc.  etc.  tlierefore  I  devise,"  etc.  ; 
but  nothing  of  that  sort  is  found  here.  In  wills  and  settlements  of  that  description 
is  also  found  another  clause,  which  is  to  the  effect,  that  in  case  the  second  son  shall 
come  to  be  owner  of  that  property  in  respect  of  which  the  exclusion  takes  place,  that 
second  son  shall  take  no  longer  under  the  will,  but  there  shall  be  a  shifting  use,  by 
which  it  shall  go  over  to  the  third.  In  this  case  there  is  a,n  absence  of  that  provi- 
[228]-sion,  and  there  is  nothing  from  which  it  can  be  inferred. 
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Your  Lordships  may  have  observed,  tliat  after  the  limitations  that  follow  one 
another  in  this  will  to  the  different  members  of  the  testator's  own  issue,  the  ultimate 
limitation,  after  the  failure  of  all  tJie  issue,  is  to  tiie  use  of  the  testator's  sister,  Sarah 
the  wife  of  Peter  Cazalet,  esquire,  lier  heirs  and  assigns  for  ever.  The  testator  did  not 
intend  in  that  case  that  Mrs.  Cazalet  should  be  tlie  only  sister  benefited  by  the 
property,  because  in  the  latter  part  of  his  will,  having  given  a  term  of  1500  years  to 
take  place  in  that  event,  tlie  trusts  of  that  term  are,  "  that  in  case  there  should  be  no 
sou  or  daughter  of  the  body  or  res])ective  bodies  of  his  said  son,  J.  H.  Langston,  or 
of  his  said  then  present  daughters  or  any  of  them,  nor  any  future  son  or  daughter  of 
the  testator's  body,  or  there  being  any  such  son  or  sons,  daughter  or  daughters,  if  all 
and  every  such  son  and  sons  should  depart  this  life  without  issue  male,  and  all  and 
every  such  daughter  and  daughters  should  depart  this  life  witliout  issue  before  any  of 
them  should  attain  the  age  of  21  years,  then  they,  the  trustees,  should  within  the 
space  of  12  calendar  months  after  the  several  deceases  of  the  testator's  said  son, 
J.  H.  Langston,  and  his  said  present  daughters,  and  failure  of  all  such  issue,  levy 
and  raise  the  sum  of  £80,000,  and  should  pay  one  moiety  thereof  to  tlie  testator's 
sister  Mary  Ann,  the  wife  of  George  Arnold  Arnold,  her  executors,  administrators 
and  assigns,  and  the  other  moiety  thereof  to  his  nepliew  Haughton  Farmer  Okeover, 
his  executors,  administrators  and  assigns."  If,  according  to  the  arguments  of  the 
Appellants,  the  testator's  son  had  left  an  eldest  or  first  son,  and  if  that  first  son 
left  other  children  [229]  in  existence,  but  all  tJie  testator's  other  sons  and  daughters 
and  all  their  issue  liad  died,  so  that  there  would  be  a.  failure  of  the  limitations  of  the 
will,  and  Mrs.  Cazalet  would  become  entitled  to  the  estate ;  in  that  event  Mrs.  Arnold 
and  Mr.  Okeover  would  not  be  entitled  to  the  £40,000  each,  directed  to  be  raised  by 
that  term.  The  existence  of  a  first  son  of  J.  H.  Langston  would  prevent  the  raising 
of  that  sum  for  those  relations ;  though  he  is  to  take  nothing  he  is  to.  prevent  others 
from  taking.  The  trusts  of  most  of  the  other  terms  are  equally  embarrassing  and 
equally  inoperative,  if  this  first  son  is  not  to.  take  an  estate  under  the  first  limitation 
in  remainder.  But  there  is  alsO'  a  power  for  raising  £25,000  for  the  younger 
children.  What  would  be  the  consequence  of  tliis  provision  ?  It  wo^uld  be,  that  if 
there  was  one  son  and  one  daughter  of  J.  H.  Langston,  the  daughter,  according  to 
the  argument  of  the  Appellants,  would  take  the  whole  estate,  and  the  father  would 
liave  power  to  raise  £25,000  for  her  out  of  her  own  estate.  Is  not  that  perfectly  incon- 
sistent witli  the  eldest  son  being  excluded?  Is  it  not  obvious  that  tlie  elde.st  son  is  tlie 
party  to  titke,  inasmuch  as  the  father  is  to  have  a  power,  out  of  the  estate  of  the  son, 
of  raising  £25,000  for  the  younger  children.  If  the  son  take  an  estate,  notliing  is 
more  rational  or  more  according  to  the  ordinary  mode  of  practice  than  to  raise  a  sum 
out  of  the  estate  for  the  daughters. 

It  is  hardly  necessary  to  resort  for  aid  here  to  any  of  those  cases  tending  to  show 
that,  where  there  is  a  mistake,  either  apparent  on  the  face  of  the  will,  or  to  be  col- 
lected from  the  will  in  connection  with  other  circumstances  which  the  Courts  think 
themselves  justified  in  looking  at,  tliat  mistake  may  be  corrected.  But  there  are 
cases  of  that  kind  going  much  farther  [230]  than  is  asked  for  by  the  ttespondents,  such 
as  Doe  V.  Geary  (1  Ves.  sen.  255),  and  (rnrvcy  v.  H ihhert  (19  Ves.  125).  In  the  latter 
case  a  testator  gave  to  the  three  children  of  D.  D.  £600  each  ;  but  there  being  four 
children  at  the  date  of  the  will,  the  fourth  was  declared  entitled  to  the  like  legacy,  on 
the  ground  of  the  omission  being  an  evident  slip  of  the  testator. 

In  the  argument  of  the  present  case  before  the  Court  of  Common  Pleas,  Mr.  Justice 
Burrough  cited  from  a  manuscript  note  tlie  case  of  Clenienin  v.  Paske*  [231]  much' 
more  fully  than  it  is  given  in  the  report  of  Doe  v.  Ualhtt  [1  M.  and  S.  1241.     There 

*  The  Reporters  have  been  furnished  by  Mr.  Bowker,  the  solicitor  for  the  appel- 
lants, with  a  copy  of  the  shortrhand  writer's  note  of  this  case,  as  stated  by  Mr.  Justice 
Burrough : 

"  Clements  v.  Pa.'^kb. — J.  C,  great  uncle  of  tlie  plaintiff,  was  seised  in  fee.  of 
premises,  part  copyhold  and  part  freehold,  and  on  the  28tli  Februai-y  1766,  having 
previously  surrendered  his  copyhold  to  uses  of  his  will,  he  made  a  will,  now  revoked, 
but  still  uncancelled,  by  which  he  devised  all  his  real  or  leasehold  estates,  not  other- 
wise disposed  of,  to  trustees  for  the  life  of  J.  C,  his  nephew,  to.  support  contingent 
remainders,  and  to  permit  J.  C.  to  receive  the  rents,  etc.  for  life,  remainder  to  the 
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was  a  prior  will,  which,  how-[232]-ever  could  not  be  looked  at  for  the  purpose  of  con- 
struing the  existing  will.  In  the  first  will  the  testator  gave  his  real  and  leasehold 
estates,  not  otherwise  disposed  of,  to  trustees  for  J.  C.  (his  nephew),  for  life,  to 
permit  him  to  receive  tlie  rents,  etc.  for  his  life;  remainder  to  the  first  and  eldest  son 
of  his  (the  nephew's)  body  lawfully  issuing,  and  to  the  heirs  male  of  the  body  of  that 
first  son  lawfully  issuing  or  issued,  with  remainder  to  J.  C.'s  second  son,  and  the  first 
and  eldest  son  of  his  body,  etc.  In  tlie  second  will,  on  which  the  judgment  of  the 
Court  was  pronounced,  the  words  giving  the  estate  of  inheritance,  "  and  to  the  heirs 
male  of  the  body  of  such  first  son  lawfully  issuing  or  issued,"  were  omitted.  Lord 
Mansfield,  in  giving  his  opinion  said,  no  one  could  doubt  that  it  was  a  slip  of  the 
pen:  the  testator  meant  to  make  a  limitation  in  strict  settlement,  and  to  give  the 
first  son  the  same  estate  he  gave  the  second  son.  That  was  a  case  much  more  difficult 
to  deal  with  tlian  the  one  now  before  your  Lordships:  there  was  an  omission  of  all 
limitation,  and  nobody  could  doubt  that,  taking  the  whole  together,  it  was  an  acci- 
dental omission,  although  there  were  not  other  parts  of  tlie  will  showing  a  manifest 
intention  of  the  testator,  as  in  this  case:  [233]  there  were  not  those  eight  terms,  all 
and  each  assuming  that  the  eldest  son  was  to  take;  there  was  nothing  to  e.xplain  the 
omission  ;  the  words  of  gift  were  wanting,  but  the  gift  was  inferred  :  but  here  we 
have  the  words,  the  issue  of  the  eldest  son.  frequently  occurring;  and  if  there  be  no 
words  in  the  first  limitation  importing  a  gift  to  the  first  son  in  direct  terms,  there 
are  words  implying  that  he  was  intended  to  take  an  estate:  all  the  subsequent  pro- 
visions of  the  will  go  on  the  assumption  that  tlie  first  son  was  to  have  the  enjoyment  of 
the  estate ;  from  every  part  of  the  will  we  collect  words  of  gift  and  the  intention 
manifest. 

Mr.  Knight,  in  reply  : — Tlie  question  for  decision  resolves  itself  into  two  heads  of 
consideration  :  first,  what  would  be  the  effect  of  the  limitation  to  the  second  and  other 
sons,  if  it  stood  alone?  and,  in  the  next  place,  what  is  the  effect  of  the  other  parts  of 

first  and  eldest  son  of  his  body  lawfully  issuing,  or  that  is  lawfully  issued,  and  tn  the 
heirs  male  of  tlie  body  of  the  first  son  lairfuUy  issuing  or  issued,  and  for  default  of 
such  issue,  then  likeiiise  to  the  second,  third  and  every  other  soo  of  the  said  J.  C, 
successively  and  in  remainder,  etc.,  and  the  several  and  respective  heirs  male  of  the 
body  of  every  such  second,  third,  or  other  son  :  and  in  case  of  such  issue  failing  by  J.  C, 
remainder  over  to  the  first  and  eldest  son  of  his  (testator's)  nephew,  M.  C,  (as  before)  ; 
and  in  case  of  such  issue  failing  by  Matthew  C,  remainder  to-  all  and  every  daughter 
and  daughters  of  J.  C,  and  their  heirs,  as  tenants  in  common,  etc.  ;  and  in  default  of 
such  issue,  remainder  to  Elizabeth  W.  and  Mary  K.  before  mentioned,  etc.,  subject  to 
two  legacies;  proviso  containing  a  power  for  persons  in  possession  to  lease  for  21 
years,  at  the  best  rent."  This  is  not  the  will  in  question,  and  the  Court  had  no  right 
to  look  at  it.  The  will  in  question  was  stated  in  a  case  from  the  Court  of  Cliancery. 
for  the  opinion  of  the  Court  of  King's  Bench,  to  this  effect :  "  The  testator,  by  his  last 
will,  first  of  all  revoking  the  former,  and  mentioning  his  intention  of  disposing  of  his 
worldly  estates,  and  devising  some  real  estates  to  the  said  J.  C.  in  fee,  and  giving 
several  legacies,  devised  all  other  his  real  and  leaseiiold  estates  to,  etc.  in  the  same 
words  as  in  the  former  will,  except  that  after  the  devise  to  the  eldest  son  of  J.  C,  the 
words  ■  and  to  the  heirs  male  of  the  hody  of  sufh  first  son  lawfully  issuing  or  issued.' 
were  wholly  omitted.  The  testator  died  in  Maj-  1767,  leaving  the  said  J.  C,  tlie 
fatlier  of  the  plaintiff,  his  heir-at-law.  who  entered  under  the  will  and  possessed 
during  his  life,  and  died  intestate  in  March  1779,  leaving  tlie  plaintift',  aged  2'],  his 
only  soil  by  his  first  wife,  and  heir  at  law,  and  leaving  also  one  son  and  five  daughters 
by  a  second  wife,  all  now  living.  Tlie  plaintiff  was  the  only  son  of  J.  C.  at  the  making 
of  both  those  wills :  lie  entered  on  his  father's  death,  and  suflFered  a.  recovery  to  his 
own  use  in  fee,  and  was  admitted  to  the  copyhold,  to  the  use  of  himself,  his  heirs  and 
assigns.  The  question  is,  what  estate  the  plaintiff  took  under  the  devise  in  the  sa.id  last 
will?"  The  Court  said  they  would  certify  ;  and  in  the  next  term  Lord  Mansfield  gave 
his  opinion  in  these  words :  "  The  Court  took  time  to  consider  this  case,  and  to  avoid 
one  of  two  extremes  in  the  const  ruction  o<f  wills  ;  fimt,  that  tliere  may  not  be  an 
arbitrary  latitude  in  determining  what  the  testa.tor  nieaiit  when  he  omits  the  expres- 
sions necessary  to  explain  his  will  ;  serondly,  that  there  may  not  be  such  a  strictness 
when  the  testator  slips  in  technical  or  positive  expressions;  for  if  his  meaning  is  to 
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the  will  on  that  limitation.'  Your  Lordships  have  looked  during  the  argument  at 
the  draft  of  tlie  will,  which  I  am  satisfied  will  not  make  the  sliglitest  impression  on 
your  Lordships,  as  it  formed  no  part  of  tlie  evidence  in  the  cause,  either  at  law  or 
in  equity.  The  first  part  of  the  argument  for  the  llespondonts  is,  that  "all  and  every 
other  "  include  the  first  son,  because  tlie  words  are  general.  In  the  second  part  of 
the  will  your  Lordships  will  see  that  the  testator  perfectly  well  knew  how  to  use  the 
word  "  first,"  for  after  the  500  years'  tC'rm,  he  says,  "  to  the  use  of  the  first,  second, 
third,  fourth  and  fifth,  and  all  and  evei-y  other,"  etc.  The  testator  did  not  there 
trust  to  tlie  general  nature  of  the  word  "  otlier."  These  are  the  limitations  to  the 
sons  and  daughters  of  J.  H.  Langston.  Then  the  testator  takes  up  the  children  of 
Maria  Sarali  Laiig-[234]-stoii,  to  the  use  of  tlie  first,  second,  third,  fourth  and 
fifth,  and  all  and  every  other  ;  and  he  uses  the  word  "  first  "  in  the  subsequent  limita- 
tions to  tlie  children  of  his  other  daughters. 

The  case  of  Doe  v.  llallett  [1  M.  and  S.  124]  was  decided  upon  the  ground  that  the 
law  had  aiBxed  to  a  particular  phrase  a.  sense  that  was  not  to  be  altered.  There  is 
another  rule  of  construction,  with  regard  to  which  the  Courts  have  uniformly  acted  ; 
that  is,  not  so  to  construe  the  general  expression  occurring  at  the  end  of  an  enumera- 
tion, as  to  include  that  which,  according  to  the  natural  order,  ought  to  be  in  the  be- 
ginning. That  is  a  general  rule  applicable  to  Acts  of  Parliaments  a,nd  all  other  in- 
struments. What  is  tlie  common  case  of  a.  bequest  of  household  furniture,  goods  and 
all  other  effects  in  and  about  a  house?  The  word  "  effects  "  is  restrained  from  its 
naturally  general  meaning  to  things  ejnsdein  generis;  because  the  testator  com- 
mencing his  enumeration  with  a  particular  class  of  things,  is  not  to  be  held  to  have 
meant  to  extend  it  (see  Jo?ies  v.  Lord  Seft.nn,  i  Ves.  166  ;  Stiiatrt  v.  Marquis  of  Bute, 
1  Dow.  73  ;  Michell  v.  MicJiell,  5  Madd.  69).  What  shall  we  say  to  the  received  con- 
struction of  the  Act  13  Eliz.  c.  10,  as  to  "  deans,  parsons,  vicars,  and  all  other  persons 
having  ecclesiastical  promotion?"     Is  it  not  law  as  old  as  the  time  of  Lord  Coke,  and 

be  collected  from  the  will  itself,  then  the  will  ought  to  prevail.  No'  one  can  doubt 
here  tliat  it  was  a  sliji  of  the  pen  :  he  means  to  make  a  limitation  in  strict  settlement, 
remainder  to  the  first  and  eldest  son  of  the  body  of  the  said  J.  C.  lawfully  issuing, 
or  that  is  lawfully  issued  ;  and  for  default  of  such  issue,  then  likewise  to  the  second 
and  tJiird  sons,  etc.,  and  the  several  and  respective  heirs  male,"  etc.  He  added. 
"  Both  from  the  general  tenor  and  the  particular  expressions,  no  man  alive  can  doubt 
but  that  he  meant  a  strict  settlement  to  James  Clements  and  every  other  son.  Suppose 
lie  liad  devised  to  the  second  son,  as  he  now  has,  and  had  tlien  said,  '  I  mean  the  same 
estate  for  my  eldest  son  ;'  this  would  certainly  have  been  suflficient.  So  it  will  in  the 
present  case ;  for  he  gives  it  to  the  first  and  eldest  son,  J.  C,  and  for  default,  of  such 
issue,  then  likewise,  etc. :  he  mea.nt  to  give  the  first  son  the  same  estate  he  has  given 
to  the  second  son.     W^e  have  so  certified." 

Mr.  Preston  has  done  the  Reporters  the  favour  of  noticing  in  the  above  statement 
an  omission  of  an  important  part  of  the  will,  viz.  "  Tlie  eldest  of  such  sons  and  the 
heirs  male  of  his  body,"  etc.,  as  distinguished  by  italics  in  the  following  MS.  note 
of  the  case  in  his  own  possession,  which  he  has  kindly  communicated  : 

"  The  testator  devised  to  one  for  life,  and  after  his  decease,  to  the  first  and  eldest 
son  of  the  body  of  his  said  nephew,  James  Clements,  lawfully  issuing  or  issued  ;  and 
for  default  of  such  issue,  then  likewise  to  the  second,  third,  and  evei-y  other  son  of 
his  said  nephew  James  Clements,  successively  and  in  remainder  one  after  the  other, 
as  tliey  shall  be  in  seniority  of  age  and  priority  of  birth,  and  the  several  and  respec- 
tive lieirs  male  of  the  body  and  bodies  of  every  such  second,  third  and  everv  othei- 
son  or  sons,  the  eldest  of  such  sons  and  the  heirs  male  of  his  body  being  aJuays  pre- 
ferred and  to  t<ike  before  any  of  the  younger  sons  and  the  heirs  male  of  his  body  : 
and  in  case  of  such  issue  male  failing  by  my  said  nephew.  James  Clements  as  afore^ 
said,  tlien  I  give  and  devise,"  etc. 

"  It  was  decided  that  James  Clements,  tlie  nephew's  son.  took  an  estate  tail  by 
implication. 

"  The  question  put  to  the  Court  was,  what  estate  did  James  Clements,  the  nephew's 
son,  take  under  the  devise  in  the  testator's  will?" — Trower's  MSS. 

"  Mr.  Maddocks  and  Mr.  Feame  were  of  o]iiiiion  the  elde.st  son  of  the  nephew- 
took  an  estate  tail." 
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uiiiveii-'saJly  recognised,  that  you  cannot  include  in  the  general  words  last  mentioned, 
persons  of  higher  degree  tliau  those  before  mentioned  ?  (Archb.  of  Cantb.  case,  2  Co. 
Rep.  46,  Thomas  and  Fraz.  edit.  vol.  1,  557).  There  is  a  case  of  recent  occurrence, 
where  a  particular  Act  of  Parliament  connected  with  tiie  customs  contained  a  pro- 
vision respecting  the  importation  of  iron,  copper,  and  all  other  metals,  etc.  Gold 
and  silver  had  been  [235]  imported  in  bars,  and  it  was  argued  that  gold  and  silver 
were  included  under  the  general  expression  "  all  other  metals."  "  No,"  said  the 
Judges,  acting  on  that  univei-sal  rule  of  construction  which  has  prevailed  in  the  Eng- 
lish law,  "  that  is  not  a  sound  rule  of  construction  ;  we  cannot  hold  that  general  ex- 
pression to  include  something  higher  and  greater,  and  which  in  its  natural  order 
would  have  gone  before."  If  the  language  of  the  first  limitation  stood  alone,  no  Court 
could  have  held  that  the  "  first  "  was  included  under  the  general  and  inferior  term 
"  other;"  then  the  only  question  is  whether  your  Lordships  are  driven  by  necessaiy 
implication  from  what  follows,  to  say  that  a  different  rule  of  constructio'n  ouglit  to 
be  applied.  The  principal  cases  under  the  head  of  implication  have  been  already 
cited,  and  no  one  has  been  found  to  sustain  this  decree. 

The  Lord  Chancellor:  My  Lords,  in  consequence  of  the  peculiar  nature  of  this 
case  I  shall  refrain  from  calling  on  your  Lordships  for  immediate  judgment  on  the 
important  question  that  has  arisen  in  construing  this  will  ;  important  in  almost  every 
view  of  the  case,  but  more  particularly  as  there  has  arisen  a  marked  difference  of 
opinion  between  the  twO'  eminent  tribunals  tO'  which  the  Court  of  Chancery  succes- 
sively sent  cases  for  opinions.  The  Court  of  King's  Bench  certificate  had  not  the 
authority  of  the  whole  Court,  certainly  :  but  it  was  not  because  the  learned  Chief 
Justice  did  not  concur  with  the  other  three  Judges ;  lie  did  not  hear 
the  case  argued,  in  consequence  of  an  arrangement  forced  upon  the  Court 
by  extreme  pressure  of  business,  by  which  the  most  important  matters  were 
decided  in  a  chamber  near  the  Court  by  three  puisne  Judges,  and  the  [236]  least  im- 
portant matters  during  term  were  decided  by  the  whole  Court:  that  is  the  reason 
that  the  name  of  Lord  Tenterden  is  not  to  the  certificate ;  we  have  nO'  knowledge 
whatever  what  his  opinion  might  be  on  the  case.  The  Master  of  the  Rolls  appeared  to 
have  been  dissatisfied  with  that  certificate,  and  therefore  sent  a  case — more  fully,  it 
is  said,  but  we  should  look  intO'  that  among  other  things — to  the  Court  of  Common 
Pleas,  and  that  Court  came  to  the  resolution  contained  in  their  certificate  unani- 
mously, without  reasons  assigned  ;  that  certificate  is  signed  by  the  four  learned 
Judges  of  that  Court;  and  the  Master  of  the  Rolls  on  a  further  hearing  decided  that 
the  eldest  supposed  son  of  James  Haughton  Langston  took  an  estate  in  tail  male,  ex- 
pectant on  the  life  estate  of  his  father.  The  case  comes  before  your  Lordships  by 
appeal  from  the  Master  of  the  Rolls.  I  should  wish  tO'  have  an  opportunity  of  looking 
into  this  witli  the  assistance  of  some  of  your  Lordships.  I  do  not  say  now  which  way 
my  opinion  leans.  I  feel  great  force  in  the  argument  in  support  of  the  decision  O'f 
the  Court  below,  with  the  force  of  which  it  is  not  easy  to  grapple;  at  the  same  time,  I 
feel  the  utinost  deference  and  the  greatest  respect,  due  to'  the  three  most  eminent 
lawyers  in  the  Court  of  King's  Bench  who  came  to  a  directly  opposite  conclusion  :  and 
undoubtedly  I  feel  the  full  weight  of  those  arguments  urged  here  on  the  Appellant's 
side,  by  which  in  all  probability  those  three  Judges  were  moved  to  give  the  opinion 
that  has  been  certified  to  the  Master  of  tlie  Rolls,  which  goes  to  this,  that  you  are  not 
to  make  a  will;  you  have  no  right  to  fancy  or  to^  imply,  unless  there  te  something 
within  the  four  corners  of  the  will  which  is  not  only  consistent  with  the  implication 
you  make,  but  which  could  hardly  stand,  if  at  all,  in  the  [237]  will,  without  that  im- 
plication being  made.  That  is  what  is  called  necessa.i-y  implication,  and  legitimate 
implication,  in  contradistinction  to  gratuitous,  gi'oundless,  fanciful  implication. 

My  Lords,  concurring  entirely  in  that  principle,  and  only  doubting  whether  the 
learned  Judges  had  not  allowed  it  to  shut  their  eyes  tO'  what  was  within  the  four 
corners  of  the  will,  expressing  no  more  at  present  than  my  doubt  whether  that 
principle  had  not  carried  them  so  far  as  tO'  make  them  rather  disregardful  of  the 
rest  of  the  instrument  whicli  seemed  to  supply  that  matter  of  necessary  implication 
according  to  fair  construction,  I  should,  out  of  great  respect  and  deference  to  the 
learned  Judges  who'  so  held  in  the  Court  of  King's  Bench,  suggest  the  propriety, 
before  coming  tx)  a  decision  either  way,  of  having  thei  matter  a  little  further  con- 
sidered. If,  upon  consideration,  I  should  not  feel  that  entire  confidence  which 
would  justify  me  in  advising  you  to  affinn  the  decision  below'  in  the  face  of  the 
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certificate  of  that  most  justly  venerated  part  of  the  King's  Bench,  I  should  be  very 
much  disposed  to  suggest  to  your  Lordships  the  expediency  of  having  this  case 
argued  by  one  counsel  of  a  side  again,  before  such  of  the  learned  Judges  who  have 
not  hitherto  heard  it — great  changes  have  unhappily  taken  place,  Mr.  Justice 
Holroyd  is  no  more,  and  Mr.  Baron  Bayley  is  no  longer  on  the  Bench — but  before 
such  of  the  learned  Judges  as  were  not  then  in  that  Court,  and  the  Judges  of  the 
Court  of  Exchequer,  who  formed  no  party  in  those  stages  of  the  case.  It  is  only, 
however,  in  the  event  of  my  not  having  a  very  clear  opinion,  or  of  feeling  so  much 
distrust  in  that  opinion  that  I  cannot  put  it  forward,  though  supported  by  the 
Court  of  Common  Pleas,  against  the  [238]  groat  autiiority  of  the  learned  Judges  of 
the  Court  of  King's  Bench — it  is  only  in  that  event  I  should  feel  disposed  to  put  the 
parties  to  the  expense  and  your  Lordships  to  the  delay  of  further  argument. 

The  Lord  Chancellor:  In  this  case,  my  Lords,  a  question  arose  ujion  the  construc- 
tion— or  rather,  if  any  way  were  open  to  us  of  supplying  a  defect  in  the  construction 
— of  the  will  of  the  late  Mr.  Laugston.  And  the  question  assumes  an  importance 
beyond  even  what  naturally  belongs  to  it,  when  we  consider  that,  two  cases  having 
been  sent  for  opinion  from  the  Court  of  Chanceiy  to  two  different  Courts,  the  higher 
Courts  of  Westminster  Hall,  those  two  Courts  certified  opinions  directly  in  opposi- 
tion to  each  other,  but  without  stating  their  reasons;  giving  us  occasion  again  to 
regret  that  practice,  which  has  of  late  years  sprung  up,  but  which  I  hope  and  trust 
is  now  about  to  be  terminated  by  reverting  to  the  ancient  practice.  Those  certificates 
came  to  the  Court  which  sent  the  cases,  unaccompanied  by  the  reasons  upon  which 
they  were  fotmded.  All  that  we  know,  therefore,  is  that  the  questions  were  argued 
by  learned  counsel  in  those  Courts  ;  that  time  w-as  taken  in  each  case  for  the  con- 
sideration of  the  Court :  and  that  the  question  being  whether  Henry  Langston  took 
any  and  what  estate  under  the  will,  in  the  one  case  the  Court  of  Common  Pleas 
certified  their  opinion  that  Henry  Langston  took  under  the  will  an  estate  tail  in 
tail  male;  whereas  the  Court  of  King's  Bench  certified  that  Henry  Langston  took 
under  the  w  ill  no  estate  whatever. 

My  Lords,  the  will  contains  a  series  of  limitations  :  it  is  penned  with  great  care; 
it  is  the  production  of  a  professional  man  ;  it  is  a  production  of  great  pro-[239]- 
fessional  skill  and  experience ;  it  is  one  of  the  most  artificial,  one  of  the  most 
elaborately  penned,  one  of  the  most  carefully  conceived  instruments,  which  it  has 
ever  been  my  lot  to  be  called  upon  to  examine;  nevertheless  it  does  sO'  happen,  as  if 
to  confound  the  pride  of  human  learning  and  experience  in  legal  matters,  that  this 
production  of  the  most  practised  conveyancer  has  as  much  occasion  for  the  helping 
interposition  of  a  Court  of  Equity  or  of  Law  before  which  it  comes  tO'  give  it  effect, 
as  if  it  had  been  penned  either  by  an  ignorant  peasant,  without  any  professional 
aid,  or  by  one  of  those  rustic  artists  whose  partial  knowledge  of  conveyancing — (I 
mean  those  who  sometimes  make  wills  in  the  country  for  persons  a  little  more 
ignorant,  and  but  a  little  more  ignorant,  than  themselves) — and  whose  handywork 
often  gives  rise  to  much  labour  and  to  inextricable  diflSculties  in  Courts  of  Justice. 

My  Lords,  no  person  out  of  Court  can  read  this  instrument  without  being  per- 
fectly persuaded  that  an  accident  must  have  happened  either  in  the  framing  of  it 
originally,  or  in  copying  the  draft,  whereby  a.  line  or  twO'  has  l>een  left  out:  either 
the  limitation,  which  was  intended  to  be  inserted,  and  which  was  taken  for  granted 
to  have  been  inserted  in  the  draft,  was  by  some  .accident  omitted  ;  or  that  being  in 
the  draft,  a  couple  of  lines  were  ]iassed  over  in  copying  the  draft  into  the  ingross- 
ment.  For  instance,  to  sliow  that  this  must  be  the  case,  the  vei-y  first  person  that 
was  likely  to  take  any  estate  under  the  will  after  the  only  son  of  the  testator  in  esse 
at  the  date  of  his  will,  the  eldest  son,  is  disposed  of  by  being  omitted.  He  is  not 
named  there  at  all.  "  Then  are  you,"  say  the  Court  of  King's  Bench,  "  to  give  him 
an  estate  tail,  or  any  estate  at  all,  when  he  is  [240]  not  even  named  in  the  will?  Named 
lie  is  for  other  purposes  and  in  other  respects,  but  not  to  take  anj'thing  ;  not  to 
benefit  under  the  will." 

I  here  lay  entirely  out  of  view  an  incident  which  occurred  during  the  argument. 
I  had  a  curiosity  to  see  the  draft  from  which  the  ingrossment  was  made,  and  one  party 
were  exceedingly  anxious  that  my  curiosity  should  be  gratified  ;  but  that  anxiety 
,was  met  by  just  an  equal  anxiety  on  the  opposite  side  that  it  should  remain  un- 
satisfied.    I  at  once,  therefore,  proceeded  to  have  a  still  greater  anxiety  and  curiosity, 
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because  I  plainly  saw  it  was  likely  to  be  a  decisive  matter.  1  was  aware,  as  u 
lawyer,  that  I  had  na  right  to  look  at  it,  but,  humanly  speaking,  it  was  impossiblf 
not  tO'  wish  to  see  whether  one's  extra-judicial  conjecture  was  well  founded,  namely, 
that  the  whole  history  of  this  was  an  error  in  cop3'ing;  and  accordingly,  when  I 
looked  at  it,  I  found  tluit  there  was  a  limitation  to  the  first  son  of  testator's  son, 
James  H.  Langston,  which  the  person  who  had  made  the  ingrossment  had,  for  a 
very  obvious  reason,  passed  over  in  copying  it,  having  in  his  haste  gone  from  the 
same  word  in  one  line  to  the  same  word  in  another,  in  mistake.  I  here  lay  that 
entirely  out  of  view.  It  has  no  right  to  enter  into  the  consideration  of  the  case, 
and  I  can  positively  assure  your  Lordships  that  I  have  formed  my  opinion  upon  the 
instrument  as  it  now  stands,  witliout  matter  de/iors,  without  having  recourse  to 
tlie  draft.  I  liave  no  right  to  look  at  the  draft,  but  anybody  who  reads  this  will — 
and  that  is  my  first  reason  for  agreeing  with  the  Court  of  Common  Pleas  rather  than 
the  King's  Bench — anybody  who  reads  tliis  will  cannot,  if  he  has  his  senses  about 
him,  doubt  that  some  mistake  must  have  happened;  and  that  is  [241]  a  legitimate 
ground  in  construing  an  instrument,  because  that  is  a  reason  derived  not  dehors  the 
instrument,  but  one  for  which  you  have  not  tO'  travel  from  the  four  corners  of  the 
instrument  itself. 

The  next  point  to  which  I  advert,  as  the  second  ground  upon  wliich  I  agree  with 
the  Court  of  Common  Pleas,  and  not  with  the  King's  Bench,  is  that,  when  the  framers 
of  this  instrument  really  meant  to  exclude  a  child,  or  an  eldest  child,  whether  a  son 
or  a  daughter,  no  persons  knew  better  than  they  did  how  to  eii'ect  that  purpose. 
If  your  Lordships  will  look  to  the  will  itself,  you  will  find  that,  in  cases  where  they 
intended  any  such  exclusion,  no  person  knew  better  than  they  how  to  effect  it.  In 
the  declarations  of  the  trusts  of  the  term  for  800  years,  for  instance,  "  for  raising  tlie 
portion  or  portions  of  all  and  every  such  daughter  and  daughters  of  his  the  said 
testator's  said  daughter  Caroline  Langston,  other  than  and  besides  an  eldest  or  only 
daughter ;"  so  also  in  another  (the  fourth,)  of  the  eight  terms  created  by  this  will, 
are  used  the  proper  words  of  exclusion,  "  for  tlie  portion  and  portions  of  all  and 
every  such  daughter  and  daughters  of  my  said  daughter  Elizabeth  Catherini' 
Langston,  other  than  and  except  an  eldest."  So,  again,  the  testator  uses  like  words 
where  a  son  is  to  be  excluded  ;  as  in  the  power  for  James  HaughtMii  Langston  to 
charge  the  estates  in  ease  there  should  be  any  child  or  children  of  his  body  lawfully 
begotten,  otiier  tlian  aiul  besides  an  eldest  or  only  son."  This,  therefore,  is  a.  circum- 
stance always  of  some  weight  where  you  find  it;  it  is  a  topic  alwa3's  worth  consider- 
ing. When  you  find  that,  where  the  meaning  is  clear  and  there  is  no'  doubt  whatever 
as  to  the  intention,  he  adopts  an  effectual,  clear  and  precise  mode  of  [242]  executing 
that  intention  ;  you  maj'  also  safely  and  logically  employ  that  to  tlirow  light  on  those 
other  instances  where  it  is  doubtful,  and  where  the  question  is  wliether  he  means 
this  or  that.  If  you  find  that  he  does  not  in  those  places  use  those  words  which  he 
ha«  used  where  there  was  no  doubt  what  his  intention  was,  you  have  a.  right  to  say 
that  he  did  not  mean  the  same  thing,  because,  when  he  did  clearly  and  undeniably 
mean  this  thing  and  not  that,  this  was  his  mode  of  expressing  himself  in  order  to 
carry  that  intention  into  effect. 

My  Lords,  the  third  of  the  reasons. — and  I  go  over  them  with  the  less  particularity, 
becanse  I  am  now  affirming  the  judgment  of  the  Court  below,  nor  should  I  at  all  go 
intO'  the  reasons  but  for  the  conflict  between  the  Courts  of  King's  Bench  and  Common 
Pleas; — the  third  of  the  reasons  is  one  which  I  cannot  help  feeling  tO'  be  exceedingly 
powerful,  and  which,  upon  all  the  views  I  can  take  of  this  subject,  presses  forcibly 
upon  my  mind.  The  existence  of  a  son  is  to  defeat  no  less  than  eight  terms  raised 
most  carefully,  artificially  and  anxiously  by  the  persons  who'  penned  this  instrument ; 
and  yet  that  son  whose  existence  is  to  produce  such  an  eft'ect,  to  create  such  destruc- 
tion, to  deal  about  such  havoc  upon  the  whole  of  this  will,  is  not,  according  tO'  the 
construction  set  up  by  the  King's  Bench  and  by  the  Appellant,  to  benefit  under  it 
in  the  slightest  degree.  My  Lords,  it  is  monstrous  to  suppose  that  any  rational 
person  could  really  intend  to  make  so  much  depend  upon  the  event  of  a  pei-son 
coming  into  existence,  which  person,  nevertheless,  was  to  be  of  no  force,  of  no  effect, 
of  nO'  value  in  his  eyes,  except  to  be  used  as  an  instrument  of  destruction  ;  that  lie  was 
only  [243]  to  be  considered  as  the  means  of  taking  away  the  benefit  of  other  parts 
of  tliis  instrument,  and  yet  was  himself  to  benefit  nothing  by  that  destruction. 

My   Lords,    in   the  fourth   place,   Henry  Langston's   existence  must  be  allowed, 

1146 


LANGSTON  V.  LANGSTON  [1  834  j       n  CLARK  &  FINNELLY. 

:vccording  to  tlie  argument  of  the  King's  Bench  and  of  the  AppeUants,  to  defeat 
nearly  the  whole  of  this  will.  Tliere  are  two  modes  of  reading  an  instrument:  where 
the  one  destroys  and  the  other  preserves,  it  is  the  rule  of  law,  and  of  equity,  follow- 
ing the  law  in  this  respe<?t  (for  it  is  a  rule  of  common  sense,  which  I  trust  is  common 
to  both  sides  of  Westminster  Hall),  that  you  should  rather  lean  towards 
that  construction  which  preserves,  than  towards  that  which  destroj'v. 
It  res  niaffis  va/eat  quain  prri'at  is  a  rule  of  common  law  and  common 
sense;  and  much  the  same  principle  ought  surely  to  be  adopted  where  tlie  tpiestion 
is,  not  between  two  rival  constructions  of  the  sa.mo  words  ajtjiearing  in  the  same 
instrument,  but  where  the  question  is  on  so  ready  an  instrument  as  that  you  may 
either  take  it  verbally  and  literally,  as  it  is,  or  with  a  soniewhab  larger  and  more 
liberal  construction,  and  by  so  supplying  words  as  tu  read  it  in  the  way  in  which 
you  have  every  reason  to  believe  that  the  maker  of  it  intended  it  should  stand  ;  and 
thus  again,  according  to  the  rule  tif  res  magis  valcat  quam  pereat,  to  supply,  if 
you  can  safely  and  easily  do  it,  that  which  he  per  incuriam  omitted,  and  that  which 
instead  of  destroying  prepeiTes  the  instrument ;  which,  instead  of  putting  an  end 
to  the  instrument  and  defeating  the  intention  of  the  maker  of  it,  tends  rather  to  keep 
alive  and  continue  and  give  effect  to  that  intention.  If  this  is  a  rule  applicable  to 
all  ciise«i,  it  surely  is  more  peculiarly  applicable  to  a  case  like  the  present;  for  I  will 
only  shortly  advert  to  a  cir  [244]  cumstanco  which  weiglis  in  my  mind  materially 
in  giving  a  larger  effect  than  I  otherwise  might  feel  disposed  to  give  to  thes'e  con- 
siderations, and  leads  me  to  supply  more  readily  than  I  should  nthei-wise  do,  the 
words  wanting.  It  is,  that  you  are  here  dealing  not  with  a  legal  limitation,  but 
with  an.  executory  trust.  It  is  sufficient  simply  to  state  that,  and  to  advert  to  that 
consideration,  to  entitle  me  to  think  that  I  m.ay,  therefore,  give  a  larger  latitude  by 
a  good  de«l  to  the  construction  of  an  executoiy  trust,  than  I  might  have  l>een  dis- 
posed to  give  if  it  had  been  a  strict  legal  limitation.  Nevertheless,  my  Lords,  I 
confess  that,  even  if  this,  instead  of  being  an  executory  trust,  had  been  a  legal 
limitation,  the  reasons  I  have  already  given  and  those  I  am  about  to  add,  and 
which  weigh  more  forcibly  upon  my  mind  than  those  I  have  gone  over,  would  have 
been  quite  sufficient  to  compel  me  to  read  the  legal  limitation  as  the  Court  of  Common 
Pleas  has  read  this  executory  trust. 

I  wish  to  call  your  Lordships'  attention  to  that  extraordinary  effect  which  of 
necessity  must  follow,  and  which  I  look  upon  to  be  almost  a.  reductio  ad  ahsutdum, 
from  the  construction  p*it  upon  it  by  the  Court  of  King's  Bench  ;  looking  only  to 
that  same  clause  which  I  have  already  alio  intuitu  referred  to,  I  mean  the  beginning 
of  the  clause  where  the  power  is  to  be  inserted  in  the  settlement  for  charging  portions 
for  J.  H.  Langston's  younger  sons  or  daughters,  and  wliere  the  exclusion  of  James 
H.  Langston's  eldest  or  only  son  is  aii'ected  by  apt  and  proper  words.  It  thus 
appears  that  this  monstrous  conclusion  indisputably  follows,  that  if  there  were  one 
son  and  one  daughter,  then  there  is  to  be  charged  £25,000  upon  the  daughter's 
estate  for  the  behoof  of  that  daughter  herself!  Absurdity  could  go  no  further.  If 
the  son  is  [245]  to  take  an  estate,  that  you  should  provide  most  carefully  for  raising 
£25,000  by  a  charge  for  the  benefit  of  the  daughter,  is  perfectly  intelli- 
gible; but  here,  according  to  the  construction  put  by  the  Court  of  King's 
Bench,  a  sum  of  £25,000  is  to  be  raised  ;  for  whom?  Out  O'f  what  estate?  Not  out 
of  the  son's  estate,  for  he  does  not  take  an  estate  tail,  but  out  of  tlie  daughter's 
estate,  for  she  takes  it  to  the  exclusion  of  the  son.  And  for  whose  benefit  is  the 
£25,000  to  be  raised?  Not  for  the  son,  but  for  the  daughter,  who  takes  a.n  estate 
burthened  with  a  power  to  raise  her  own  £25,000!  I  cannot  believe  that  this  was 
ever  argued  before  the  Court  of  King's  Bench  :  I  cannot  believe  that  it  was  even  stated 
to  the  learned  Judges.  It  was  not  argued  in  Banco,  and  that  is  one  comfort  for  me 
to  know  ;  and  anotlier  comfort  I  derive  from  it  is,  that  I  had  the  good  fortune  to 
put  an  end  tO'  these  sittings  not  in  Banco.  A  Court  of  three  Judges,  sitting  in  a 
corner  of  Westminster  Hall,  with  two  counsel,  one  on  each  side,  is  not  in  my  mind  so 
satisfactoiy  a  way  of  putting  an  end  to  disputed  points  of  law,  as  where  you  have 
my  Lord  Chief" Justice  sitting  as  the  head  of  his  own  Court,  and  the  three  puisne 
Judges  with  him,  and  all  the  Bar  arranged  around,  witnessing  the  argument.  That 
experiment  of  a  Three  Judges'  Court,  which  was  of  a  temporarj^  nature,  was  dis- 
continued ;  but  it  was  during  its  existence  that  this  case  was  argued.     There  was 

1147 


II  CLARK  &  FINNELLY.       LANGSTON  V.   LANGSTON  [1834J 

no  Lord  Chief  Justice  present ;  there  were  three  Judges,  undoubtedly  of  profound 
learninir,  and  who,  if  the  case  had  been  fully  argued  before  tlieui,  would  have  had 
this  point  presented,  which  there  is  no  getting  over,  which  is  a  contradiction  in 
terms,  wliich  implies  what  no  rational  being  could  ever  have  intended.  If  I  have  a 
son  and  a  daughter,  and  I  give  an  estate  tail  to  the  son,  [246]  there  can  be  nothing 
more  reasonable  than  my  giving  £25,000  by  way  of  charge  upon  that  estate  while 
the  estate  tail  of  the  son  lasts,  that  the  daughter  may  be  provided  for,  inasmuch  as 
she  has  no  estate,  but  the  son  ha.s  it.  But  who  ever  thought  of  giving  no  estate 
tail  to  the  son,  but  giving  the  whole  estate  to  the  da.ughteV,  and  tlien  raising  £25,000 
out  of  the  daughter's  estate,  out  of  her  own  estate,  for  her  own  benefit,  by  wa}-  of  a 
charge  on  her  own  estate  tail  in  the  same  premises?  I  cannot  understand  how  this 
could  possibly  have  been  overlooked  if  it  had  been  stated  to  their  Lordships;  I  think 
it  must  at  once  have  disposed  of  the  case. 

My  Lords,  I  wish  to  say  a  word  respecting  the  force  of  the  term  upon  which  the 
argument  for  tlie  Appellant  mainly  rests,  the  word  "  otlier."  It  is  said  that,  if  you 
can  construe  an  instrument  without  supplying  anything,  omitting  out  anything, 
but  upon  its  own  terms,  unaltered,  unadded  to,  undiminished,  you  had  better  do 
so,  as  it  is  safer  to  take  these  terms  than  to  introduce  others.  I  agree  with  that  pro- 
position. Now  it  does  so  happen  that,  if  you  take  these  terms  as  they  are  here,  and 
neither  alter,  nor  add  to  nor  diminish  them,  the  words  themselves  that  exist  upon 
the  face  of  the  will  are  sufficient  to  carry  an  estate  tail  in  the  first  instance  to  Henry 
Langston,  and  to  support  all  the  terms  and  other  limitations.  But  it  is  said  by  the 
Court  of  King's  Bench  and  by  the  Appellant,  that  "  other  "  always  means  "  younger," 
"posterior;"  and  no  doubt  I  leaned  at  first  towards  that  view  of  the  subject.  It 
is  a  very  plausible  argument,  and  it  is  true  in  point  of  fa<;t.  If  au3-body  were  to 
say  first,  second,  third,  fourth  and  other  sons,  it  must  mean  the  sons  after  the  fourth  ; 
but  why  does  "other"  mean  the  sons  after  the  fourth?  It  is  be  [247]-cause  you 
have  before  enumerated  all  that  come  before  the  fourth,  for  you  have  said  first, 
second,  third  and  fourth.  But  suppose  I  had  just  happened  to  have  omitted  the 
first,  and  instead  of  saying  first,  second,  third,  fourth  and  other  sons — suppose  I 
had  said,  to  my  second,  third,  fourth  and  other  sons,  leaving  out  the  first,  then  it  is 
perfectly  clear  that  "  other  "  no  longer  is  of  necessity  confined  to  the  fifth,  sixth  and 
seventh,  but  "  other  "  there  ex  vi  termini  includes  the  first,  because  the  first  is  literally 
the  one  who  answers  the  description  of  something  other  than  the  second,  third  and 
fourth.  The  word  "  other  "  would  then  just  as  grammatically,  as  accurately,  as 
strictly  and  as  correctly  describe  the  eldest  son,  as  it  would  describe  the  fifth,  sixtih, 
or  seventh  son,  because  the  eldest  son  is  a  son  other  than  the  second,  other  than  the 
third,  other  than  the  fourth.  The  only  reason  why  "  other  "  in  all  ordinary  cases 
and  in  the  common  strain  of  conveyancing  means  a  younger  son  is,  that  in  all 
those  cases  they  never  think  of  leaving  out  tlie  eldest. 

My  Lords,  these  are  the  grounds  which  I  have  now  gone  over,  upon  which  I  have 
formed  my  judgment,  though  with  great  deference  certainly.  I  have  taken  a  long 
time  to  consider  it,  I  have  frequently  spelled  over  the  instrument  and  looked  into 
the  argument,  of  which  I  took  a  note  at  the  time.  These  are  the  grounds  upon  which 
it  wo'uld  be  affectation  to  say  I  have  any  liesitation  in  a.greeing  with  the  Court  of 
Common  Pleas,  and  differing  entirely  from  the  Court  of  King's  Bench.  My  opinion 
is  that  we  are  to  read  these  words  as  if  there  had  not  been  the  omission  of  those 
other  words  in  the  limitation  ;  and  that,  even  if  we  are  to  read  them  as  they  stand, 
the  words  are  sufficient,  literally  and  strictly  construed,  to  carry  an  [248]  estate 
tail  in  the  first  instance  to  the  eldest  son,  and  to  limit  all  the  other  terms.  I  go  upon 
the  whole  instrument  taken  together.  I  go  upon  the  whole  of  the  eight  terms,  and 
the  destruction  dealt  out  in  those  terms  by  limiting  it  in  any  other  way.  I  go  also 
upon  the  monstrous  absurdity  of  supposing,  according  to  the  cas«  put,  that  where 
the  will  has  provided  expressly  for  one  son  and  one  daughter,  that  the  son  is  to 
take  nothing  and  the  daughter  all,  and  yet,  though  she  is  to  take  the  estate,  she  is 
carefully  provided  with  a  sum  of  £25,000  raised  by  a  charge  created  upon  the 
estate  which  she  was  to  have  altogether  hei-self  :  nothing  can  be  more  absurd.  What 
can  be  more  common  than  to  argue  that  words,  which  othenvise  would  give  only 
an  estate  for  life,  give  an  estate  in  fee,  if  they  are  coupled  with  other  words  which 
intimate  that  tliere  is  to  be  a  charge  upon  that  estate  which  an  estate  in  fee  only 
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oould  support?  An3rthiiig  tliat  extends  beyond  a  life  estate  converts  that  life 
estate  into  a  fee,  because  it  is  clear  tiuit  tlie  person  would  not  have  given  a  life 
estate  if  he  had  meant  that  any  burden  should  bo  saddled  upon  tiiat  life  estate 
which  nothing  but  a  fee  could  support.  So,  in  like  manner,  when  an  interest  is 
given  to  A,  which  it  can  only  be  understood  that  A  wojld  have  any  occasion  for  in. 
the  event  of  B  having  the  estate  tail,  can  there  be  a  sounder  reason  than  that  for  so 
construing  the  instrument  as  to  give  the  estate  to  l^  and  not  to  A?  Therefore, 
that  view  is  of  itself  decisive  of  this  question,  and  it  would  make  absolute  nonsense 
of  the  will  to  read  it  in  any  other  way.  Upon  the  whole  I  must  advise  your  Lord- 
ships to  agree  with  his  Honor  tlie  Master  of  the  Rolls,  and  to  aifirm  this  judgment, 
which  proceeds  upon  a  preference  given  to  Henry  Langston,  who  was  for  this 
purpose  supposed  [249]  to  be  in  e.\istence,  entitling  him  to  take  an  estate  tail  under 
tlie  will.  I  agree,  tlierefore,  in  the  opinion  that  he  took  an  estate  tail  clearly  under 
this  will,  taken  altogetiier  ;  adding  to  the  other  circumstances  this  consideration, 
that  we  are  here  dealing  not  with  a  legal  limitation,  but  with  an  execitory  trust. 
Nevertheless,  further  adding,  that  if  we  were  dealing,  not  with  an  executory  trust, 
bat  witli  a  legal  limitation,  I  should  say  tliat,  for  the  several  reasons  I  have  given 
to  your  Lordships,  my  opinion  still  would  be  that,  even  taking  it  as  a  legal  Lmitiv 
tion  and  not  an  executory  trust,  the  eldest  son  upon  coming  in  esse  would  ha.ve 
taken  an  estate  tail. 

It  is  with  equal  satisfaction  in  this  as  in  other  cases  that  I  am  enabled  to  state 
to  your  Lordships,  that  my  noble  and  learned  friend  the  Lord  Cliancellor  for  Ire- 
land, who  heard  this  case,  has  sent  to  me  a  communication  stating  that  he  has 
come  entirely  to  an  opinion  in  accordance  with  the  decision  of  the  Court  of  Common 
Pleas,  and  that  he  has  no  doubt  whatever  that  this  judgment  I  am  about  to  move 
is  right.  Whatever  direction  his  Honor  made  as  to  the  costs  below  must  be  attended 
to.     All  the  costs  must  be  paid  out  of  the  fund. 

Decree  of  the  Court  below  affirmed. 


[250]  WRIT  OF  ERROR. 

From  the  Court  of  Exchbqdbr  Chamber. 

WILLIAM    MARSH,    JOSIAS    HENRY     STRACEY,    and    GEORGE    EDWARD 
GRAHAM,— /^/ai'n«(/s  in  Error;  ANN  KEATING,— Defendant  in  Error. 

[Mews'  Dig.  iii.  1587;  iv.  1306;  s.  542;  xi.  1060.     S.C.  8  Bli.  N.S.  651  ;  1  Scott,  5; 
1  Bing.  N.C.  198  ;  and  see  1  Mont,  and  Ayr,  582,  592.     Followed  in  Reid  v.  liit/bi/ 
and  Co.  (1894),  2  Q.B.  40;  and  Jacobs  v.  Morris  and  Morris,  1901,  70  L  J    Ch 
183.] 

F.,  a  partner  in  a  bunk,  caused  stock  belonging  to  a  customer  to  be  sold  out  by  a 
forged  power  of  attorney:  the  proceeds  were  paid  to  the  account  of  the  bank, 
at  the  house  of  the  bank's  agents,  and  were  appropriated  by  F.,  who  was  after- 
wards executed  for  other  forgeries.  The  partners  of  F.  were  ignorant  of  the 
fraud,  but  might,  with  common  diligence,  have  known  it.  Held  tliat  tlie 
customer  could  maintain  an  action  against  the  partners  for  money  had  and 
received. 

The  Plaintiffs  in  Error  and  Henry  Fauntleroy,  their  partner  in  the  trade  of 
bankers,  having  become  bankrupts  in  1824,  and  the  Defendant  in  Error  liavino- 
proved  a  debt  under  the  commissions  of  bankruptcy  issued  against  them,  the 
assignees  under  the  commissions  presented  two  petitions  to  the  Lord  Chancellor 
sitting  in  bankruptcy;  one,  stating  that  the  said  bankrupts  were  not  indebted  to  the 
Defendant  in  Error,  and  praying,  among  other  things,  that  iier  proof  of  debt  might 
be  expunged  ;  the  second,  praying  for  leave  to  file  a  bill  in  Ciiancery  for  the  prrpose 
of  expunging  that  and  other  proofs.  The  Lord  Chancellor,  by  an  order  made  on  both 
petitions,  and  bearing  date  the  12th  of  May  1831,  ordered  that,  for  the  purpose  of 
trying  the  question,  whether  the  said  bankrupts  were  at  and  before  the  issuin"  forth 
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of  the  said  joint  and  separate  commissions,  and  still  are,  justly  and  truly  indebted 
to  tlie  said  Ann  Keating  iu  any  and  what  sum  of  money,  an  action  should  be  fortliwith 
brought  in  [2ul]  the  Court  of  King's  Bencli.  by  or  in  the  name  of  the  said  Ann 
Keating,  against  the  said  William  Marsh,  Josias  Henry  Stracey  and  George  Edward 
Graham,  for  money  had  and  received  by  the  bankrupts  to  and  for  her  use;  and  that 
a  special  verdict  should  be  taken  in  such  action  by  consent,  on  a  statement  of  facts 
to  be  settled  as  therein  mentioned  ;  and  that  the  Defendants  in  the  said  action  should 
consent  to  judgment  being  entered  up  in  the  said  Court  and  in  the  Court  of  Error 
for  the  said  Plaintiff,  for  the  purpose  of  the  same  being  carried  by  Writ  of  Error 
before  the  House  of  Lords.  And  his  Lordship  ordered  tlie  said  petitions  and  other 
petitions  in  the  matter  of  the  said  bankruptcy  to  stand  over  generally  ;  and  directed 
the  dividends  on  the  disputed  proofs  of  debt  to  be  vested  in  Exchequer  Bills,  and  the 
interest  thereon  to  be  accumulated  to  abide  the  event  of  the  said  action  and  tlie  f  urtlxer 
order  of  the  Court  (see  Note  at  the  end  of  the  Case). 

An  action  of  assumpsit  wa«  accordingly  brought  by  Mrs.  Keating,  containing 
merely  the  commO'U  money  count  for  money  had  and  received  by  the  Defendants,  to 
and  for  her  use;  and  at  the  trial  thereof  at  the  London  sittings  after  Hihiry  term 
18.S2,  the  following  special  verdict,  as  previously  settled  under  tlie  said  order  of  the 
Lm-d  Chancellor,  was  taken  by  consent  : 

By  the  special  verdict  it  was  found  tliat,  on  the  10th  of  October  1819.  tliere  was 
standing  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England,  in  the 
name  of  the  Plaintiff,  the  sum  of  £12,000  interest  or  share  in  the  joint  stock  called 
Reduced  Three  per  Cent.  Annuities,  transferable  at  the  said  Bank  of  Enijland  ;  that 
the  accounts  of  the  proprietors  of  the  said  stock  are  kept  in  certain  books  [2j2j  of  the 
Governors  and  Company  of  the  Bank  of  England,  called  ledgers,  and  that  accounts 
are  entered  in  the  form  of  debtor  and  creditor  accounts  in  the  said  ledgers,  of  the 
whole  amount  of  the  said  stock  ;  in  which  accounts  the  sums  either  subscribed  or 
transferred  to  individuals  are  stated  as  items  to  their  credit,  on  the  one  side  of  the 
account,  a.ud  on  the  other  side  they  are  debited  with  all  sums  transferred  from  their 
names :  and  tluxt  certain  other  bjoks  are  kept  by  the  Governor  and  Company  of  the 
Bank  of  England,  in  which  are  euteTed  transfers  of  the  said  stock  from  time  to  time, 
purjiorting  to  be  signed  by  the  parties  transferring  the  same,  or  their  attorney  la,w- 
fuUy  authorized.  That  upon  production  of  the  transfer  books,  the  clerks  of  the 
Governor  and  Company  of  the  Bank  of  England,  who  keep  the  ledgere,  enter  in  the 
ledgers  the  sums  transferred  to  the  credit  of  the  persons  to  whom  the  transfers  are 
made,  by  adding  those  sums  tO'  their  accounts  if  they  already  have  any,  or  by  opening 
new  accounts  with  such  persons  if  they  liave  not  already  any  accounts  in  such  ledgers. 
That  no  entries  in  the  ledgers  are  made  without  the  authority  of  the  entries  which  are 
made  in  the  transfer  books ;  but  that,  upon  the  production  of  such  entries  in  the 
transfer  books,  the  entries  are  made  in  the  ledgers  immediately,  without  further 
inquiry  as  to  the  genuineness  thereof :  and  that  any  person  on  whose  account  any 
sum  of  stock  appears  in  such  ledger,  is  permitted  at  any  time,  on  application  at  the 
Bank  of  England,  to  transfer  the  same,  or  any  part  tliereof ,  at  his  discretion.  That 
the  accounts  are  balanced  twice  a  year,  for  the  purpose  of  making  out  dividends: 
tliat  the  aggregate  amount  of  the  balances  forms  the  aggregate  of  the  said  stock  called 
Reduced  Three  per  Cent.  Annuities ;  that  such  aggregate  amount  is  transmitted  half 
yearly  to  the  [253]  Audit-office  of  the  Exchequer,  for  the  purpose  of  ascertaining  the 
amount  which  will  be  wanted  for  dividends ;  and  that  the  dividends  are  calculated 
on  the  balance  sO'  ascertained.  That  an  account  is  also  once  a  year  transmitted  to 
the  Audit-office  of  the  Exchequer,  which  contains  the  names  of  all  persons  who  appear 
by  the  books  kept  at  the  Bank  as  aforesaid,  to  be  the  proprietors  of  any  part  of  the 
said  annuities.  That  the  dividends  are  paid  twice  a  year  to  the  holders  of  dividend 
warrants,  which  are  made  out  from  the  ledgers,  in  the  names  of  the  persons  who 
appear  by  the  ledgers  to  be  entitled  thereto. 

That  William  Marsh  (one  of  the  Plaintiffs  in  Error)  received  the  dividends  which 
became  due  in  respect  of  the  said  sum  of  £12,000  in  the  said  stock,  in  the  month  of 
October  1S19,  under  and  by  virtue  of  a  power  of  nttornev  dated  the  7th  June  1803, 
from  the  within-named  Plaintiff  to  the  said  William  Marsh,  Sir  James  Sibbald, 
baronet,  Josias  Henry  Stracey  and  William  Fauntlernv,  being  the  persons  at  the 
date  thereof  composing  the  firm  of  Marsh,  Sibbald  and  Co.,  and  paid  them  to  the 
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house  of  Marsh  and  Co.,  bankors,  in  IJorners-street,  to  the  account  of  the  Plaintiff, 
who  had  a  banking  account  with  tlie  said  house. 

That  on  the  29th  of  Deceiuber  1819,  an  entry  was  made  in  one  of  the  transfer 
books  of  the  Governor  and  Company  of  tlie  J5ank  of  England,  purixirtiiig  to  be  a 
transfer,  under  a  power  of  attorney  purporting  to  be  granted  by  the  Plaintiff  to  tlie 
said  William  Marsh,  Josias  Henry  Stracey,  George  Edward  Graham  and  Henry 
Fauntleroy,  the  persons  who  at  the  date  thereof  composed  tlie  firm  of  Marsh  an^  Co., 
jointly  and  each  of  them  severally,  of  £9000  of  the  I'laintitf's  interest  or  share  in  the 
said  ^tock,  unto  [254]  William  Brackstone  Tarbutt,  of  the  Stock  Exchange,  gentleman, 
his  executors,  administrators  or  assigns.  That  the  power  of  attorney  under  which 
the  said  entry  was  made  was  not  executed  by  the  Plaintiff,  but  that  the  signature  to 
the  said  power  of  attorney,  pui-porting  to  be  the  signature  of  the  Plaintiff,  was  forged 
by  the  said  H.  F.auntleroy ;  that  tlie  said  H.  Fauntleroy  had  not  any 
authority  from  the  Plaintiff  to  make  any  such  transfer ;  and  that  the 
Plaintiff  did  not  ever  authorize  or  request  the  said  Governor  and  Com- 
pany to  make  any  such  transfer  of  the  said  sum  of  £9000  in  the 
said  stock,  or  any  part  thereof.  That  in  consequence  of  such  entry  in  the 
transfer  book,  an  entry  was  made  in  one  of  the  ledgers  of  the  Governor  and  Company 
of  the  Bank  of  England,  by  which  the  Plaintiff'  was  debited  with  the  said  sum  of 
£9000  Reduced  Three  per  Cent.  Annuities,  and  credit  was  given  to  the  said  W.  B. 
Tarbutt  for  the  sum  of  £9000  in  the  said  stock  ;  and  that  from  that  time  the  Plaintiff 
ceased  to  have  credit  for  the  said  sum  of  Reduced  Three  per  Cent.  Annuities  in  the 
said  ledger. 

That  on  or  about  the  llth  January  1820,  the  said  Marsli  and  Co.  purchased  for 
the  Plaintiff"  the  sum  of  £3000  Reduced  Three  per  Cent.  Annuities,  and  caused  the 
same  to  be  transferred  to  the  Plaintiff',  whereby  there  appeared  the  sum  of  £6000  to 
the  credit  of  the  Plaintiff'  in  the  said  ledgers  kept  at  the  Bank  of  England,  and  no 
more.  That  tlie  said  W.  Marsh  attended  at  the  Bank  of  England  in  the  month  of 
April  1820,  and  duly  received  the  dividend  which  became  due  on  the  said  sum  of 
£6000  Three  per  Cent.  Reduced  Annuities  on  the  5th  of  April  1820,  and  signed  a 
receipt  for  the  same,  as  the  attorney  of  the  Plaintiff'.  That  since  the  29th  of  [255] 
December  1819,  very  numerous  transfers  of  Reduced  Tliree  per  Cent.  Annuities,  of 
sums  both  great  and  small,  had  been  made  to  and  by  the  said  W.  B.  Tarbutt.  which 
had  been  debited  and  credited  to  him;  and  that  in  the  books  kept  by  the  said 
(iovernor  and  Company,  the  said  sum  of  £9000  Reduced  Three  per  Cent.  Annuities 
had  become  blended  and  mixed  with  other  stocks  standing  in  the  said  ledgers  in  the 
said  W.  B.  Tarbutt's  name,  and  in  the  said  books  appeared  to  have  been  ti-ansferred 
and  assigned  by  him  ;  tliat  it  was  not  possible  to  distinguish  the  account  to  the  credit 
of  which  the  said  £9000  Reduced  Three  per  Cent.  Annuities  stood,  which  were  so 
carried  to  the  credit  of  the  said  W.  B.  Tarbutt,  and  debited  to  the  Plaintiff  as  afore- 
said ;  and  that  no  dividend  warrant  had  at  any  time  since  the  said  29th  of  Dereniber 
1819,  been  made  out  for  or  in  respect  of  the  dividends  on  the  said  £9000  Reduced 
Three  per  Cent.  Annuities  in  favour  of  the  Plaintiff,  either  together  with  or  apart 
from  any  other  sum  of  stock,  but  that  tlie  dividends  thereon  had  been  ever  since 
paid  to  other  persons  appearing  on  the  said  books  to  be  the  transferees  thereof. 

That  the  Plaintiff  did  not  consent  to,  and  had  not  any  knowledge  of  the  aljovc 
entries  or  entry  having  been  made  in  the  books  of  the  within-named  Governor  and 
Company. 

That  upon  the  10th  of  September  1824,  the  said  H.  Fauntleroy  was  apprehended 
on  a  charge  of  forging  letters  of  attorney  for  the  transfer  of  certain  other  annuities  in 
the  Bank  of  England  ;  and  that  the  Governor  and  Company  of  tlie  said  Bank  under- 
took to  prosecute  him.  That  the  Plaintiff  informed  the  Governor  and  Company  of  the 
Bank  of  England  of  the  forgery  so  committed,  as  soon  as  the  same  came  to  [256]  her 
knowledge.  That  the  said  Governor  and  Company  caused  several  indictments  to  be 
prepared  against  the  said  H.  Fauntleroy  for  forging  letters  of  attoiney  for  tiansfer 
of  parts  of  the  annuities  transferable  at  the  Bank  of  England,  and  that  he  w-a^  tried 
and  convicted  upon  one  of  such  indictments  on  the  .'iOth  of  October  1824,  and 
executed  on  the  30th  of  November  in  the  same  year:  but  that  neither  the  jilaintift' 
nor  the  said  Governor  and  Company  preferred  any  indictment  against  him  in  resjiect 
of  forgery  of  the  power  of  attorney  hereinbefore  referred  to. 

That  Marsh  and  Co.  kept  an  account  with  Martin.  Stone  and  Co.,  bankers  in  the 
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city  of  London,  in  the  usual  way  of  a  banker's  account ;  and  tliat  a  pass-book  went 
from  one  bouse  to  the  other  from  time  to  time,  according  to  the  usual  practice  between 
bankers.  That  Marsh  and  Co.  kept  a  book  called  a  house-book,  in  which  correspond- 
ing entries  to  those  in  the  pass-book  ought  to  liave  been  made;  and  that,  in  the  due 
course  of  business,  the  pass-book  and  the  liouse-book  of  Marsh  and  Co.  ought  to  have 
corresponded.  That  the  house-book  was  in  constant  use  in  the  banking-house  of 
Marsh  and  Co.,  and  that  the  pass-book  was  frequently  brought  thither  from  the  house 
of  Martin  and  Co. ;  but  that  when  it  was  at  the  bauking-liouse  of  Marsh  and  Co.,  the 
said  H.  Fauntleroy  kept  the  same  generally  locked  up  in  his  own  desk.  That  thp  said 
H.  Fauntleroy  was  permitted  by  the  other  bankers  to  conduct  the  greater  part  of  the 
business  of  the  said  banking-house  witliout  their  interference,  and  they  reposed 
great  confidence  in  him  ;  and  that  he  made  very  many  false  entries  and  omissions 
in  the  house-book,  aud  that  the  same  did  not  correspond  with  the  pass-book  in  many 
instances.  That  the  said  H.  Faunt-[257]  leroy  paid  into  the  hands  of  Martin  and 
Co.,  and  drew  out  of  their  hands,  considerable  sums  for  his  own  individual  use, 
which  appear  respectively  in  the  pass-book,  but  not  in  the  house-book;  and  also  made 
very  many  false  entries  in  tlie  other  books  of  the  firm,  without  the  knowledge  and  in 
fraud  of  his  partners,  to  a  large  amount 

That  on  the  29th  of  December  1819,  the  said  H.  Fauntleroy  ordered  one  Thomas 
Butterfield  Simpson,  a  stockbroker,  to  sell  out  the  sum  of  £9000  Reduced  Three  per 
Cent.  Annuities,  described  as  standing  in  the  books  of  the  said  Governor  and  Com- 
pany of  the  Bank  of  England,  in  tlie  name  of  the  Plaintiff;  and  that  the  said  T.  B. 
Simpson  sold  the  sauie  to  the  said  W.  B.  Tarbutt,  for  the  sum  of  £6018  15s.,  which 
sum  he  received  from  the  said  W.  B.  Tarbutt.  That  according  to  the  course  of 
business  between  the  said  T.  B.  Simpson  and  the  said  Marsh,  Stracey  and  Co.,  the  said 
T.  B.  Simpson  allowed  the  said  Marsii,  Stracey  and  Co.  one  half  of  the  usual  commis- 
sion when  employed  by  them  to  effect  sales,  aud  upon  the  said  sale  he  allowed  one  half 
of  the  commission;  and  that  the  said  T.  B.  Simpson  paid  the  sum  of  £6013  2s.  6d., 
being  the  amount  of  the  sum  so  received  by  him  from  tiie  said  W.  B.  Tarbutt,  deducts 
ing  one  half  of  the  usual  commission,  by  a  cheque  payable  to  the  said  Marsh  and  Co., 
into  the  hands  of  Messrs.  Martin  and  Co.,  to  the  account  of  Marsh  and  Co. ;  and  the 
game  was  entered  by  them  in  their  pass-book  as  "  Cash  per  Fauntleroy,"  the  name 
(11  t<  a  iitleroy  denoting  the  name  of  the  individual  by  or  on  whose  behalf  the  payuient 
was  made.  That  no  entry  was  made,  at  any  time,  of  the  said  sum  of  £6013  2s.  6d., 
in  the  house^book,  or  any  otlier  books  of  Marsh  and  Co.,  but  only  in  the  pass-book  of 
that  firm  with  Martin  and  Co. ;  [258]  that  it  was  the  business  of  the  said  H. 
Fauntleroy,  as  between  himself  and  liis  co-partners,  to  have  entered  the  said  sum  in 
the  house-book,  if  it  had  been  intended  by  him  for  the  account  of  Marsh  and  Co. 
That  among  the  books  kept  by  the  said  Marsh  and  Co.,  there  was,  besides  tht  said 
house-book,  a  daily  balancing  book,  purporting  to  contain  a  daily  record  of  tlie 
amount  of  cash  left  in  the  drawers  in  Berners-street,  and  the  amount  of  cash  at 
Martin  and  Co.'s,  as  shown  by  the  said  house-book,  after  the  conclusion  of  each  day's 
transactions,  accompanied  by  a  proof  of  the  correctness  of  such  balance.  That  the 
said  H.  Fauntleroy  in  general  made  up  such  daily  record  in  the  said  balancing-book, 
and  the  said  sum  of  £G013  2s.  6d.  was  not  entered  in  the  house-book,  nor  in  the  daily 
balancing  book,  on  the  said  29th  of  December  1819,  or  at  any  other  time,  nor  did  the 
same  ever  come  into  the  yearly  balances  of  the  said  house  of  Marsh  and  Co.,  or  in  any 
other  manner  into  their  books.  That  no  individual  partner  of  tlie  house  of  Marsh 
and  Co.  could  draw  monies  out  of  the  said  account  of  Martin,  Stone  and  Co.,  but  by 
drafts  signed  in  the  partnership  name  or  firm  ;  but  that  the  said  H.  Fauntleroy  paid 
in,  and  by  means  of  such  drafts  drew  out,  large  sums  of  money  for  his  own  individual 
purposes  ;  and  that  the  account  between  the  said  Marsh  and  Co.  and  Martin  and  Co. 
was  repeatedly  balanced  between  the  said  29tli  of  December  1819,  and  tlie  bankruptcy 
of  Marsh  and  Co. 

That  on  the  13th  of  September  in  the  year  1824,  in  consequence  of  the  discovery 
of  the  forgeries  of  the  said  H.  Fauntleroy,  the  said  W.  Marsh.  J.  H.  Stracey  and  G.  E. 
Graham,  became  bankrupts  ;  and  a  commission  of  bankruptcy,  bearinE:  date  tlie  16th 
of  the  same  month,  was  duly  awarded  and  issued  against  [2"9]  them,  under  which 
they  were  dulv  found  and  declared  bankrupts;  and  on  the  26th  of  October  following 
the  said  H.  Fauntleroy  also  became  bankrupt,  and  a  commission  of  bankruptcy, 
bearing  date  the  29th  of  the  same  month,  was  duly  awarded  and  issued  against  him 
under  which  he  was  on  the  same  day  duly  found  and  declared  bankrupt. 
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That,  in  the  month  of  April  1820,  credit  was  given  to  the  Plaintiff,  by  tlie  house 
of  Marsh  and  Co.,  in  the  banking  account  kept  by  the  Plaintiff  with  the  said  house, 
for  the  dividend  on  the  suuj  of  £15,000  Reduced  Tiiree  per  Cent.  Annuities,  £9000 
stock,  parcel  thereof,  being  the  .£9000  Reduced  Annuities  before  mentioned  ;  tlie 
entrie.^  respecting  the  said  dividends  being  made  by  the  said  II.  Fauntleroy,  or  under 
his  immediate  direction;  and  that  from  the  month  of  April  1820,  up  to  the  date  of 
the  said  bankruptcy,  entries  were  made  in  the  books  of  Marsh  and  Co.,  by  which 
the  Plaintiff's  account  was  credited  with  a  sum  of  money  as  the  dividends  on  the 
Reduced  Three  per  Cent.  Annuities  then  in  her  name,  including  in  such  account 
the  dividends  on  the  said  £9000  Reduced  Three  per  Cent.  Annuities,  as  if  those 
dividends  had  been  regularly  roceived  from  time  to  time,  such  entries  respecting 
the  said  dividends  having  likewise  been  made  by  the  said  H.  Fauntleroy,  or  under 
his  immediate  directions  ;  and  taat  until  after  the  apprehension  of  the  said  H.  Fauntr 
leroy  before  mentirned,  the  said  W.  Marsh,  J.  H.  Stracey  and  G.  E.  Graham,  and 
each  of  them,  were  wholly  ignorant  of  the  said  forgery  hereinbefore  mentioned. 

That  after  the  bankruptcy,  the  Plaintiff  made  application  to 'the  Governor  and 
Company  of  the  Brnk  of  England,  respecting  tJie  said  sum  of  £9000  interest  [260] 
or  share  in  the  said  stock  called  Reduced  Three  per  Cent.  Annuities;  and  that  there- 
upon the  following  letter  was  written  to  her  by  the  attornies  of  the  Governor  and 
Company  of  the  Bank  of  England:  ''  New  Bank  Buildings,  4th  December  182-1. — 
The  Governor  and  Directors  of  the  Bank  of  England  have  had  under  their  con- 
sideration your  claim  t«  have  £9000  Reduced  Three  per  Cent.  Annuities,  which 
formerly  stood  in  your  name,  replaced.  They  find,  upon  inquiry,  that  the  stock  in 
question  was  sold  and  transferred  in  your  name  by  one  of  the  partners  of  the  late 
firm  of  Marsh,  Stracey  and  Co.,  and  that  the  produce  of  the  stock  was  paid  into  the 
funds  of  Mes.^rs.  Marsh,  Stracey  and  Co. ;  you  have,  therefore,  as  the  Bank  is  ad- 
vised, a  right  to  prove  the  amount  received  on  your  account,  and  to  receive  a 
dividend  upon  that  proof  under  Messrs.  Marsh,  Stracey  and  Co.'s  commission.  And 
we  are  directed  by  the  Governor  and  Directors  to  request  that  such  proof  may  be 
tendered,  and  enforced  by  petition,  if  it  should  noc  be  admitted  by  the  commissioners  : 
after  which  the  B  nk  will  be  ready  to  replace  the  amount  of  your  stock  so  sold, 
upon  having  an  assignment  of  your  proof ;  and  the  dividends  on  the  stock  so  re- 
placed, which  accrued  subsequent  to  the  latest  period  at  which  they  were  credited  to 
you  by  Messrs.  Marsh,  Stracey,  and  Co.,  will  also  be  paid  to  you.  We  beg  to  add 
that  we  are  ready  to  afford  you  information  and  assistance  as  to  the  evidence  by  which 
your  right  to  prove  will  be  established. — Freshfield  &  Kate." 

"  Mrs.  Keating." 

That  on  tlie  1st  of  August  1825,  the  Governor  and  Company  of  the  Bank  of 
England  paid  the  plaintiff  the  sum  of  £270,  on  her  signing  and  entering  into  the 
following  receipt  and  agreement :  — 

[261]  "Aug.  1,  1825. — Received  of  the  Governor  and  Company  of  the  Bank  of 
England  the  sum  of  £270  ,  being  the  amount  which  would  have  been  payable  to  me 
by  way  of  dividend  on  £9000  Reduced  Three  per  Cent.  Annuities,  heretofore 
standing  in  my  name,  for  the  two  half  years  ending  the  10th  day  of  October  and 
5th  day  of  April  last,  if  that  stock  had  not  been  transferred,  as  I  allege  it  to  have 
been,  witliout  any  legal  authority  from  me.  I  say,  received  the  same,  without 
prejudice  to  any  rigi.L  I  may  have  to  prove  for  the  produce  of  the  said  stock  under 
Marsli  and  Co.'s  commission,  or  my  right  to  claim  tO'  have  the  said  stock  replaced  by 
the  said  Governor  and  Company.  And  I  do  hereby  engage  (in  case  the  said  debt 
should  be  decided  by  a  court  of  law  to  be  proveable  against  the  said  bankrupt's 
estate),  when  required  by  the  said  Governor  and  Company,  and  at  their  expense,  to 
tender  or  cause  to  be  tendered,  a  proof  to  the  commissioners  under  the  bankruptcy 
of  Marsh  and  Co.,  in  respect  of  tlie  produce  of  such  stock  so  sold  out  by  them  ;  and  in 
case  such  proof  shall  be  rejected,  to  permit  my  name  tO'  be  used  in  a  petition  to  be 
presented  by  and  at  the  expense  of  the  said  Governor  and  Company  to  the  Court  of 
Chancery,  for  the  purpose  of  enforcing  their  acceptance  of  such  proof  as  a  debt 
against  the  said  bankrupts'  estate,  on  being  indemnified  by  the  said  Governor  and 
Company  from  all  costs,  charges  and  expenses  which  I  may  sustain  or  be  pjut  to 
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in  respect  thereof,  without  prejudice  to  my  right  to  claim,  notwithstanding  such 
proof,  to  have  the  said  stock  replaced  in  my  name  by  them  Ann  Keating." 

That  the  plaintiii'  being  examined  before  the  commissioners  of  bankruptcy  under 
the  commission  awarded  and  issued  against  the  said  Marsh  and  Co.,  [262] 
entered  into  and  signed  ijy  her  agent,  thereunto  lawfully  authorized,  the  admission 
following,  that  is  to  say: — "  In  the  matter  of  Marsh  and  Co.  ex  parte  Ann  Keating. 
The  said  Ann  Keating  liereby  admits  that  the  paper-writing  bearing  date  22d  of 
Dec.  1819,  and  purporting  to  be  a  power  of  attorney  from  her  to  William  Marsh, 
Josias  Henry  Stracey,  Henry  Fauntleroy,  and  George  Edward  Graham,  referred  to  in 
the  examination  of  James  Fenn  before  the  commissioners,  on  the  18th  of  September 
last,  and  the  -tth  of  June  instant,  and  exhibited  to  the  commissioners,  was  not  exe- 
cuted by  her  or  by  her  autiiority,  but  is  forged  and  fraudulent.  That  she  discovered 
such  forgery  at  or  about  the  time  of  the  apprehension  of  Henry  Fauntleroy,  in 
September  1824,  ai  d  gave  information  thereof  to  the  Governor  and  Company  of  the 
Bank  of  England,  but  did  not  institute  any  criminal  proceedings  against  any  person 
in  respect  of  such  forgery ;  and  further,  that  she  has  demanded  from  the  said 
Governor  and  Company  the  full  amount  of  stock  in  respect  of  which  the  present 
claim  is  made,  and  all  dividends  thereon,  and  that  she  intends  to  insist  upon  such 
demand,  and  to  enforce  the  same  by  law,  if  necessary,  and  that  £135  is  the  amount 
of  the  half  yearly  payment  of  the  said  annuity,  and  that  she  has  received  the  same 
sum  of  £135  half-yearly  from  the  Bank  of  England,  from  the  time  of  Marsh  and 
Co.'s  bankruptcy,  down  to  the  present  time,  upon  signinsr  a  receipt  and  undertaking, 
whereof  the  following  is  a  copy,  (as  before  set  forth.)  And  the  said  Ann  Keating 
further  admits  that  this  claim  is  prosecuted  by  and  for  the  benefit  and  at  the  ex- 
pense of  the  Bank  of  England  ;  and  that,  whether  the  same  shall  fail  or  be  estab- 
lished, she  insists  upon  her  demand  on  i..e  Bank  of  England,  as  above  stated." 

[263]  In  Easter  term,  1832  judgment  was  entered  up  in  the  Court  of  King's 
Bench,  without  argument,  for  the  Plaintiff  ;  and  a.  writ  of  error  being  thereupon 
brought  into  the  Excliequer  Chamber,  the  judgment  of  the  King's  Bench  was  also, 
without  argument,  affirmed  in  that  Court,  the  object  of  the  parties  being  to  bring 
the  matter  in  issue  before  the  ultimate  Court  of  Appeal  without  delay.  The  Defend- 
ants below  accordingly  brought  their  Writ  of  Error  in  Parliament.  The  Lords 
having  considered  the  case  proper  for  the  assistance  of  the  Common  Law  Judges, 
the  following  learned  Judges  attended  the  House  during  the  arguments:  Chief 
Justice  Tindal,  Mr.  .lustice  Park,  Mr.  Baron  Bayley,  Justices  Bosanquet,  Gaselee, 
Littledale,  Taunton,  Vaughan,  J.  Parke,  and  Patteson,  and  Barons  Bolland  and 
Gurney. 

Sir  Edward  Sugden  and  Mr.  F.  Kelley,  for  the  Plaintiffs  in  Error: — The  first 
question  here  is,  whether  the  Plaintiff  below  has  sustained  any  damage  to  entitle  her 
to  this  action.  If  she  lost  no  money  by  the  transaction,  she  has  not  a  right  to 
the  action.  Slie  is  still  toe  proprietor  of  the  £9000  stock  ;  she  could  not  be  deprived 
of  her  property  in  the  stock  by  the  wrongful  acts  of  other  persons,  without  her 
knowledge  or  consent.  The  statutes  which  create  and  define  the  nature  of  the  stock 
also  prescribe  the  only  mode  in  which  it  can  be  legally  transferred,  and  that  mode 
has  not  in  the  present  case  been  adopted  :  her  right*  are  therefore  untouched,  and 
her  property  in  tlie  stock  is  not  divested.  By  the  21  Geo.  3,  c.  14,  s.  18  (see  also  24 
Geo.  3,  c.  39,  s.  14),  the  power  of  transferring  this  stock  is  directed  to  be  "  by  entry 
in  the  transfer  bocks  kept  at  the  Bank,  which  entry  is  to  be  signed  by  the  party 
[264]  making  the  transfer,  or  his  attorney  authorized  by  writing  under  his  hand 
and  seal,  and  by  no  other  mode."  The  act  which  is  supposed  to  have  deprived  Mrs. 
Keating  of  her  property,  and  conveyed  it  to  another,  is  merely  an  unauthorized  entrv 
in  the  Bank  books,  made  without  the  knowledge  or  consent  of  the  stock  proprietor, 
and  without  the  signature  of  herself  or  her  attorney.  If  by  such  means  the  property 
in  the  stock  could  be  divested,  any  one,  or  the  entire  body,  of  the  public  creditors, 
misrht  in  a  dav  be  despoiled  of  their  whole  fortunes,  by  the  fraud  or  the  negligence 
of  a  few  clerks  in  the  Bank  of  England.  That  Company  is  largely  remunerated 
by  the  country  for  performing  tlie  duty  assigned  to  them  by  the  statutes  ;  thev 
undertake  that  dutv  and  they  are  bound  to  the  due  performance  of  it  The  Bank 
cannot  free  itself  from  blame  in  keeping  the  public  accounts  so  negligently,  that 
this  stock  cannot  bf  now  traced,  by  reason  of  its:  being  mixed  up  with  other  stock  in 
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the  transfer  books.  If  the  discovei'y  of  tlie  sale  of  this  stock,  wliicli  took  place  in 
1819,  had  been  delayed  a  little  longer,  the  Plaintiff  below  wonid  be  barred  of  all 
action  by  the  stiitute  of  limitations;  so  that  if  her  only  remedy  was  by  action,  she 
would  be  wholly  remediless.  But  fortunately  for  her,  the  case  is  otherivise.  Uy 
the  constitution  of  the  public  debt  under  the  Acts  of  Parliament  by  which  it  is 
created,  the  Government  are  tiie  debtors  and  obligors  in  the  payment  of  the  annuities 
stipulated  to  the  parties  entitled  bv  original  subscription  or  legal  transfer.  No 
act  of  the  Government  or  its  agents  in  tiie  management  of  the  accounts  can  alter  the 
legal  rights  of  the  parties  entitled,  or  change  tiie  right  of  a  stockholder  from  a  right 
to  a  parliamentary  annuity  into  an  action  for  damages  against  the  Government  or 
the  Bank,  or  any  [265]  other  party  whatsoever.  The  duty  of  the  Government  or  its 
agents  is  merely  to  conduct  as  instruments  a  transaction,  founded  upon  a  legal  and 
valid  contract,  between  the  stockholder  and  any  j)urchaser  to  wiiom  he  shall  assign 
and  transfer  his  rigiit.  According  to  the  case  found  by  the  special  verdict,  the 
Plaintiff  below  neitlier  sold  nor  transferred,  nor  affirmed  any  act  professing  to  be 
a  sale  and  transfer  of  her  stock,  in  consequence  of  which  the  pretended  transfer  in 
the  books  of  the  Bank  appears  to  have  been  made.  No  proposition  can  be  more  clear 
than  that  a  creditor,  whether  of  the  Government  or  of  a  Company,  or  of  an  individual, 
cannot  be  deprived  of  his  right  to  his  stock  or  debt,  unless  by  some  act  to  which  he 
is  by  himself  or  nis  agent  a  party,  or  by  the  express  provision  of  an  Act  of  Parlia- 
ment. 

We  shall  now  cite  to  your  Lordships  the  authorities  on  which  we  rely  in  support 
of  these  propositions.  In  the  case  of  II ililyiiid  v.  TJie  South  Sea  Cmniiany  (2  P.  Will. 
76).  South-sea  stock  was  transferred  by  virtue  of  a  forged  power  of  attorney  ;  Sir 
J.  .lekyll,  on  a  bill  in  Chancery  by  the  true  owner  of  the  stock,  declared  the  transfer 
void,  and  ordered  tlie  ^tock,  and  dividends  paid  on  it  after  the  fabe  transfer,  to  be 
taken  from  the  innocent  purchaser,  and  restored  to  the  right  owner.  In  Munk  v. 
Graham  (8  Mod.  il),  Mrs.  Monk  purchased  South-sea  stock,  and  entrusted  one  Ross 
with  the  minutes,  to  receive  the  dividends  for  her;  he  transferred  the  stock  to 
Graham,  by  means  of  anotlier  woman,  who  personated  Mrs.  Monk,  and  signed  the 
transfer,  and  he  complied  in  all  other  respects  with  the  requisites  of  the  Act  of 
Parliament  applicable  to  that  stock.  Graham,  after  notice  from  Mrs.  Monk  of  the 
false  transfer,  sold  the  stock,  which  passed  [266]  afterwards  through  many  hands. 
In  an  action  of  trover  brought  by  Mrs.  Monk,  the  Chief  Justice  of  the  Common  Pleas 
directed  the  Jury  to  find  for  the  plaintiff,  which  they  did.  In  Haivison  v.  I'ryae  (Bar- 
nadiston,  324),  which  was  a  bill  in  Chancery,  by  the  widow  and  personal  representative 
of  Governor  Edward  Harrison,  against  the  South  Sea  Company  and  the  e.\ecutor  of 
another  Edward  Harrison,  who  fraudulently  sold  out  ,£1000  stock  of  that  Company 
belonging  to  Governor  Harrison  ;  after  his  death  the  widow  discovered  tlje  fraud, 
and  by  her  bill  claimed  a  restoration  of  the  specific  stock,  or  satisfaction  ;  Lord  Hard- 
wicke  held  her  entitled  to  relief  against  Pryse,  the  representative  of  the  other 
Harrison,  to  the  amount  for  which  so  much  stock  would  fetch  at  the  time  it  was 
fraudulently  sold  out.  His  Lordship  added,  that  he  was  inclined  to  think  that  the 
Company  might  be  liable,  in  case  there  was  not  sufficiency  of  assets  in  Pryse's 
hands  :  and  "  his  reason  was,  that  the  Company  must  be  considered  as  trustees  for 
Governor  Harrison,  whose  stocK  was  transferred  without  his  privity."  In  Ashhy  v. 
Blnckwell  (2  Eden.  2911)  the  point  came  again  before  the  Court  of  Chancery.  Mrs. 
Ashby  was  possessed  of  £1000  Million  Bank  Stock,  which  her  brother,  employed  to 
receive  the  dividends  for  her,  sold  out  by  a  forged  power  of  attorney,  to  the  defendant 
Blackwell.  The  question  was,  whether  Blackwell  or  the  Company  were  liable  to  make 
good  the  stock  to  Mrs.  Ashby.  Ijord  Xurthingtun  held  that  the  Company  must 
sustain  the  loss,  on  the  ground  that  they  were  triisteex  nf  tlie  stuck,  and  hound  to  see 
to  the  reality  of  the  authority  empowering  them  to  dispose  of  the  stock.  The 
decree  in  this  case  was  never  disputed  ;  the  Company  never  hesitated  to  make  good 
the  loss.  In  [267]  Davis  v.  The  Governor  and  Gimrpany  of  the  Bank  of  England 
(2  Bing.  393),  a  spacial  action  on  the  case  was  brought  for  lireach  of  duty  in  [ler- 
mitting  the  plaintiff's  stock  to  be  transferred  without  his  authority.  On  a.  special 
case  argued  in  the  Court  of  Common  Pleas,  it  was  held  that  stock  placed  by  .a 
forged  power  of  attorney  in  the  name  of  another  person  in  the  Bank  books,  is  not 
transferred  from  the  owner.     Chief  Justice  Best,  in   pronouncing  the  judgment  of 
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the  Court,  disapproved  of  tlie  report  of  Harrison  v.  I'ryse  in  Barnadiston,  and 
seemed  to  prefer  the  report  of  Harrison  v.  Ilarrisim,  in  2  Atkins,  p.  120,  wliich  lie 
said  was  the  same  case.  Now  Atkins  reports  what  he  thought  tlie  effect  of  the  judg- 
ment, and  on  looking  to  the  Registrar's  book  it  will  be  found  tliat  the  report  m 
Barnadiston  is  correct.  Chief  Justice  Best  in  that  decision  examined  all  the  cases  on 
the  subject.  That  judgment  was  brought  by  the  Bank  of  England,  by  writ  of 
error,  into  the  King's  Bench  (the  special  case  being  converted  into  a  special  verdict), 
where  it  was  reversed,  not  on  the  merits,  but  on  the  ground  that  as  the  declaration 
did  not  state  tliat  t.^e  Government  had  issued  the  dividends  to  the  Bank,  and  there 
was  no  proof  of  thut  fact,  the  Bank  was  not  bound  to  pay  them  until  issued  (5  Barn, 
and  C.  185).  There  was  nothing  in  their  decision  to  affect  the  judgment  of  Chief 
Justice  Best  upon  the  merits.  In  the  case  of  Hume  and  anotlier  v.  Doiland  and  others 
(1  liyan  and  Moo.  371),  which  was  an  issue  from  the  Court  of  Chancery  arising  out 
of  these  forgeries,  and  tried  in  the  Common  Pleas  soon  after  the  case  of  Davis  v.  Tlie 
Bank  of  England  was  reversed  in  tlie  King's  Bench,  Chief  Justice  Best  says  he  and 
the  other  Judges  of  that  Court  had  no  disposition  to  recede  from  their  opinion, 
notwithstanding  tlie  reversal.  The  verdict  in  that  issue  was  against  the  bank-[268]- 
ing  partners  of  Fauntleroy,  but  it  did  not  bear  on  this  question.  Another  attempt 
was  made  afterwards  by  the  Bank  of  England  to  get  rid  of  their  liability  to  the 
owners  of  stock  transferred  by  these  forgeries,  in  the  case  of  Stiacey  v.  The  Bank  of 
England  (6  Birg.  754) ;  in  which,  however,  the  point  was  not  decided,  so  that  the 
question  remains  as  it  was  left  by  the  case  of  Davis  v.  Tlte  Bank  of  Eng'and. 

The  case  of  Hume  v.  BoUand  (2  Tyrw.  575),  before  Lord  Lyndhurst  and  the 
Barons  of  the  Court  of  Exchequer,  may  be  cited  against  the  Plaintiffs  in  Error,  but 
your  Lordships  will  see  that  it  is  not  against  them.  The  circumstances  there  were 
the  same  as  in  the  case  alreaay  cited  from  Ryan  and  Moody's  reports,  arising  out  of 
Colonel  Bellis's  settlement.  We  are  left  in  the  dark  as  to  the  opinions  of  the  Judges ; 
and  it  is  a  subject  of  complaint  that  we  cannot,  in  these  cases  directed  out  of  Chan- 
cery for  the  opinion  of  the  Courts  of  Law,  have  the  grounds  of  the  decision  of  tho 
learned  Judges.  In  the  time  of  Lord  Mansfield  the  Reporter  suggested  what  he 
thought  the  opinion  of  the  Court  was.  Lord  Keiiyon  used  to  state  the  grounds  of  his 
opinion  in  open  v-/(  urt.  In  this  case  we  have  only  what  Lord  Lyndhurst  throws  out 
in  the  course  of  the  argument,  and  as  far  as  that  goes  it  is  in  favour  of  tiie  PhiintiSs 
in  Error.  The  certificate  returned  to  the  Court  of  Chancery  states  that  the  bank- 
rupts, (the  Plaintiffs  in  Error  here,)  were  not  indebted  to  the  trustees  of  Colonel 
Bellis  in  any  sum  of  money  sold  out  by  Fauntleroy's  forgeries.  The  facts  of  the  case 
of  Et  parte  Holland,  in  the  matter  of  Harsh  and  others  (1  Mont,  and  M'Ar.  ."515), 
which  may  be  cited  against  the  Plaintiffs  in  Erior,  differ  very  much  from  tliia 
case  now  befo.e  yo  r  Lordships,  which  is  precisely  the  same  in  its  circumstances  as 
Davis  V.  The  Bank  of  England,  by  [269]  which  it  is  clearly  established  that  no  trans- 
fer of  this  stock  CO   Id  be  made  without  the  consent  of  the  owner. 

It  may  be  argued  for  the  Defendant  in  Error  that  she  mav  elect  to  aflBrm  the  acb 
of  transfer  by  subsequent  recognition,  altliough  it  was  originally  done  without  her 
authority.  But  in  the  first  place  no  sucli  aflSrmance  has  taken  place  ;  on  the  contrary 
the  special  verdict  finds  that  the  act  was  done  without  her  knowledge  or  consent,  and 
that  she  never  did  assent  to  it.  To  entitle  her  to  rely  on  a  subsequent  recognition, 
that  fact  shnild  have  been  found  ;  and  not  being  found,  it  cannot  be  inferred.  Be- 
sides, Mrs.  Keating  cannot  at  once  affirm  and  disaffirm  the  same  act.  It  appears  by 
the  special  verdict  that  she  has  insisted  on  her  remedy  against  the  Bank,  and  haa 
actually  received  the  amount  of  some  of  the  dividends.  If  the  transfer  be  void  by- 
Act  of  Parliament,  is  it  in  her  power  now  to  affirm  it,  and  claim  the  produce  of  the 
stock  as  money  had  and  received?  The  doctrine  of  ratihabitio  does  not  apply  to  thia 
case  ;  for  although  a  person  may  affirm  an  act  done  in  his  name,  without  his  authority, 
as  against  the  party  doing  the  act,  it  is  because  such  party  is  estopped  from  saying 
that  he  has  not  the  authority  which  he  pretended  to  have,  but  the  person  has  no  such 
right  of  affirmance  against  third  persons;  and  therefore,  even  if  Mrs.  Keating  could 
have  affirmed  the  transfer  as  against  Fauntleroy,  and  treated  the  produce  as  monev 
had  and  received  to  her  use  in  his  liands,  she  has  no  such  election  against  Marsh  and 
Co.,  between  whom  and  herself  there  was  no  privity,  and  who  are  not  estopped  from 
saying  that  the  transfer  was  without  authority,  and  therefore  void.     An  act  merely 
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voidiible  may  be  recognized  and  confirmed,  [270]  but  the  transfer  liere  was  absolutely 
void  by  Act  of  Parliament,  and  it  is  not  in  tiie  power  of  tlie  Plaintiff  below  to  affirm 
it  to  the  prejudice  of  other  parties.  It  was  like  a  lease  under  a  power 
or  under  the  enabling  statutes,  void,  because  the  power  or  tiie  requisites 
of  the  statutes  were  not  complied  with,  and  tlie  lease  is  not  to  be  set  up  or  con 
firmed  by  any  act  of  the  lessor.  Co.  Litt.  215  a.  295  b. ;  Junes  v.  Verney  (Willes,  177), 
Due  V.  Butcher  (Doug.  50);  Jenkins  v.  Church  (Cowp.  482);  Due  v.  Wntts  (7  Durn. 
and  E.  8;?) ;  Coiuvn's  Di.  tit.  Infant,  c.  7  ;  and  18  Vin.  Abr.  tit.  Udtihahitio,  p.  188. 

Mrs.  Keating  could  not  affirm  this  transfer  witiiout  returning  the  dividends.  Sha 
received  them  after  she  knew  of  the  transfer,  and  she  still  receives  them  from  the 
Bank.  Her  agreement  with  the  Bank,  and  her  continued  receipt  of  the  dividends,  is 
a  disaffirmance  of  the  transfer  of  her  stock.  She  must  be  held  not  to  affirm  while 
she  abstains  from  any  act  tending  to  affirm.  Taylor  v.  I'htvier  (.'5  Mau.  and  Selw. 
562-579).  If  Mrs.  Keating  affirm  part  of  this  transaction,  slie  must  be  held  to  a'lrm 
the  whole.  She  cannot  say  the  transfer  of  the  stock  is  valid,  without  also  recogni  ',in^ 
the  power  of  attorney,  which  is  in  fact  a  forgery;  a  felonious  act  which  she  cannot 
affirm.  Had  she  been  a  witness  on  tiie  prosecution  of  Fauntleroy,  she  would  have 
sworn  that  she  gave  no  authority  either  for  the  power  of  attorney  or  for  the  sale. 
The  felonious  act  of  Fauntleroy  could  not  be  made  valid  by  affirmance,  especially 
against  parties  not  cognizant  of  the  felony,  and  where  the  felon  lias  not  been  pro- 
secuted for  such  felony;  nor  was  it  competent  for  the  plaintiff  below  to  maintain 
any  action,  either  against  Fauntleroy  or  any  person  deriving  [2/1]  through  him, 
for  restitution  of  the  property  divested  by  the  felony,  or  any  compensation  or  dam.iges 
in  respect  of  the  felonious  act,  without  having  prosecuted  the  felon.  All  the 
authorities  on  that  point  are  stated  in  the  report  of  Ex  parte  Bol/and,  in  re  Marsh, 
and  Co.  (1  Mont,  and  M'Ar.  315).  It  was  decided  for  the  first  time  in  Cvoshy  v.  Lengs 
(12  East,  409),  tliat  an  action  for  trespass  will  lie  for  a  civil  injury  against  a  person 
acquitted  on  indictment  for  a  felonious  assault.  That  case  has  no  application  here. 
The  st;ck  being  sold  by  the  means  of  a  criminal  act,  without  her  knowledge,  and 
she  not  admitting  that  it  was  sold,  nor  affirming  the  transfer,  so  as  to  put  the  title 
to  the  stock  in  the  purchaser,  she  cann'  t  have  an  action  for  contract  or  for  money 
had  and  received.  Norwood  v.  Smith  (2  T.  Rep.  758),  Dairies  v.  Coveneigh  (Sty. 
34C),  Brewer  and  Gregory  v.  Spai-row  (7  Barn,  and  C.  310),  Wilson  v.  I'oulter 
(Strange,  859). 

But  if  your  Lordships  should  be  of  a  different  opinion,  then  comes  the  question, 
— is  the  firm  of  Marsh  and  Co.  liable  on  this  action  to  return  tlie  luoneyl  The  facts 
found  by  the  special  verdict  are,  that  the  entry  of  the  money  was  made  in  the  pass- 
book with  Martin  and  Co.,  and  never  entered  in  the  h'luse-book.  To  make  it  affect 
the  firm,  it  should  have  been  entered  in  the  house-book.  The  money  got  out  of  the 
house  of  Martin  and  Co.,  as  it  got  in,  without  the  knowledge  of  tiiis  firm.  There  is 
no  fact  found  by  the  special  verdict  to  fix  the  otiier  partners  with  a  knowledge  of 
this  money  being  paid  into  the  house  of  Martin  and  Co.  ;  but  it  is  found  that 
Fauntleroy  drew  from  Martin  and  Co.  considerable  sums  for  his  own  use,  and 
made  false  entries  in  the  books  of  the  firm,  without  the  knowledge  and  in  fraud  of 
his  partners.  AVe  have,  therefore,  a  right  to  [272]  assume  tiiat  this  nxoney  got  into 
Martin  and  Co.'s  house  without  the  knowledge  of  the  I'laintifi's  in  Error.  Suppfse, 
then,  a  partner  of  a  firm  robs  one  on  the  high  road  of  a  bag  of  money,  and  places 
it  in  bank  to  the  credit  of  the  firm,  and  takes  it  out  as  he  put  it  in,  without  tiie  know- 
ledge of  his  partners  ;  are  they  to  be  considered  as  sharing  in  the  robbery,  and  liable 
in  an  action  for  money  had  and  received?  But  it  is  alleged  that  the  firm  received 
half  tlie  commission  on  this  sale,  and  that  that  fixes  tiieni  with  a  knowledge.  That 
is  a  mistaken  inference;  they  never  hud  any  knowledge  of  the  wrong  done,  and  were 
nut  entitled  to  any  benefit  from  it.  The  dividends  on  tiie  £6000  stock  were  received 
by  Marsh  and  Co.  in  consequence  of  the  false  credit  entered  by  Fauntle- 
roy, and  the  firm  was  paying  dividends  on  the  stock  in  their  own 
wrong.  The  proceeds  of  the  sale  were  paid  into  Martin  and  Co. ;  but  neither  that  nor 
the  house  of  Marsh  and  Co.  can  be  liable,  unless  it  be  shown  they  had  a  knowledge  that 
it  was  improperly  obtained  ;  the  verdict  found  that  they  had  no  knowledge  of  the 
guilty  act.  In  the  transaction  by  which  Fauntleroy  became  possessed  of  the  money 
paid  into  Martin  and  Company's  as  cash  per  Fauntleroy,  he  did  not  act  as  partner 
of  the  firm  of  Marsh  and  Company,  nor  for  their  benefit.     Can  tliis  money,  mixed  as 

1157 


II  CLARK  &  FINNELLY.        MARSH  V.   KEATING  [1  833.   1834] 

it  is  with  other  monies  received  by  Martin  and  Ci.  for  Marsh  and  Co.  be  recovered 
from  the  innocent  parties?  Clerk  v.  Johnson  (-'i  Maule  and  S.  562),  I'into  v.  Santoz 
(Cooper,  197).  The  money  was  not  obtained  on  the  authority  of  the  partnership,  nor 
in  fact  applied  to  its  purposes ;  it  was  money  which  neither  actually  or  constructively 
was  received  to  the  use  of  Mrs.  Keating.  It  is  a  mere  fiction  to  treat  this  money  as 
the  money  of  Mrs.  Keating.  It  is  an  additional  fiction  to  imply  a  legal  contract  from 
[273]  circumstances  inconsistent  with  the  facts  of  the  case.  Tlie  money  was  obtained 
by  a  felonious  act;  the  innocent  partners  cannot  by  im]ilication  of  law  be  made 
parties  tO'  the  wrongful  act;  they  cannot  be  liable  in  contract  without  fixing  them 
witli  a  knowledge  of  the  transaction  ;  Ex  parte  Aspey  in  re  Allen  (3  Bro.  C.  C.  265), 
Ex  parte  Jleatun  in  re  Moron  (Buck,  386),  Ex  parte  Watson  (2  Ves.  and  B.  414). 
The  real  facts  of  the  case,  as  found  by  the  special  verdict,  negative  any  tortious  or 
beneficial  receipt  of  this  money  by  the  firm  of  Marsh  and  Co.,  from  which  a  legal 
liability  to  Mrs.  Keating  can  be  implied.  This  being  an  equitable  action,  the 
Governor  and  Company  of  the  Bank  of  England,  who  are  the  real  claimants,  cannot 
enforce  against  Marsh  and  Co.  a  claim  which  arises  only  by  means  of  their  own 
negligence;  no  negligence  is  found  in  Marsh  and  Co.;  but  even  if  tliere  were  neg- 
ligence on  both  sides,  the  parties  are  in  pari  delicto,  and  the  rule  potior  est  conditio 
possidentis  ought  to  prevail. 

Mr.  Serjeant  Taddy  and  Sir  James  Scarlett,  for  the  Defendant  in  Error: — The 
points  for  consideration  are,  first,  whether  it  appears  by  the  special  verdict  that  any 
money  was  received  by  Marsh  and  Co.  out  of  the  produce  of  the  stock  sold  ;  secondly, 
whether,  if  received,  it  was  received  to  the  use  of  Mrs.  Keating  ;  and  thirdly,  whetiier 
she  has  now  a  right  of  action  against  tijem  for  that  money.  Tlie  s)iecial  verdict  finds 
that  Mr.  Simpson,  the  stock-broker  of  Marsh  and  Co.,  sold  .£9000  in  stock,  to  Mr. 
Tarbutt,  for  £6018  15s.,  which  sum  he  received  from  Mr.  Tarbutt,  and  paid  £6013 
2s.  6d.  thereof,  deducting  one  half  the  usual  commission,  by  a  cheque  payable  to  Marsh 
and  Co.,  into  the  hands  of  Martin  and  Co.,  to  the  [274]  account  of  Mars-li  and  Co. 
It  is  therefore  found  in  effect,  that  the  money,  the  produce  of  the  stock,  was  paid  to 
Marsh  and  Co.  The  entry  in  tlie  pass-book  as  "  cash  per  Fauntleroy  "  cannot  avail 
them;  neither  can  the  alleged  concealment  of  the  pass-book  by  Fauntleroy.  Mrs. 
Keating  had  no  concern  with  the  mode  of  transacting  business  between  the  two 
houses;  their  manner  of  keeping  their  accounts  cannot  affect  the  rights  of  tliird 
parties.  This  money  was  received  by  the  agents  of  Marsh  and  Co.,  and  entered 
to  their  credit  in  the  accounts  between  both  houses.  The  jury  found  by  their  verdict 
that  Marsh  and  Co.  were  ignorant  of  the  forgery — ignorant  of  the  crime  only.  Mr. 
Wm.  Marsh  received  dividends  in  April  1820  on  £6000  stock,  as  the  attorney  of  Mrs. 
Keating,  having  in  the  preceding  October  received  dividends  which  became  due  on 
her  £12,000  st  !ck.  In  April  1820  credit  was  given  to  Mrs.  Keating  by  Marsh  and 
Co.,  in  their  banking  account  with  her,  for  dividends  on  £i  5,000  stock,  when  they 
must  have  known  that  only  £6000  stock  stood  in  her  name.  We  do  not  charge  the 
Plaintiffs  in  Error  with  a  knowledge  of  the  forgery;  but  we  ask  how  can  they,  in  the 
face  "f  these  acts  of  Mr.  Wm.  Marsh,  e.xcuse  themselves  from  any  knowledge  of  the 
sale  of  the  stock  1  especially  when  it  is  found  that  they  received  half  of  the  commission 
on  the  sale,  which  half  was  paid,  with  the  produce  of  the  sale,  to  the  account  of  Marsh 
and  Co.  into  the  house  of  Martin  and  Co.,  and  the  accounts  between  both  houses  were 
frequently  balanced. 

The  ne.xt  question  is,  whether  Marsh  and  Co.  have  received  the  money  arising 
from  the  sale  of  this  stock,  to  the  use  of  Mrs.  Keating?  Were  they  her  agents  in  the 
receipt  of  the  produce  of  the  stock?  It  was  urged  that  there  was  no  privity  of  contract 
between  them  and  her  to  constitute  agency.  It  cannot  be  [275]  denied  tliat  Marsh 
and  Co.  were  her  agents  in  receiving  the  dividends  of  her  stock  ;  and  so  far,  there- 
fore, there  was  privity  between  tliem.  But  then  they  insist  that  they  were  not  her 
agents  in  the  sale  of  the  stock,  which  was  effected  by  felony ;  and  that  tO'  treat  them 
as  her  agents  in  tliat  transaction,  would  be  affirming  a  felony,  which  is  unlawful. 
The  policy  of  the  law,  having  regard  to  the  general  welfare,  prohibits  any  compro- 
mise for  the  purpose  of  saving  a  felon  from  prosecution.  It  is  not  necessary  to 
explain  that  doctrine,  as  the  arguments  deduced  from  it  have  no  force  in  this  case; 
the  felon  having  been  tried,  convicted  and  executed  for  anotlier  felony.  It  caniioti 
be  denied,  that  after  the  felon  has  been  prosecuted  to  conviction,  a  civil  action  may 
be  maintained.     Croshy  v.  Lenys  (12  East,  409),  Dairkes  v.  Coveneigh  (1  Sty.  346). 
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Ill  this  last  case,  Rolls,  Chief  Justice,  said,  "  This  is  after  a  conviction,  so  there  is 
IK)  fear  that  tlie  felon  shall  not  be  tried ;  but  if  this  action  were  before  conviction  it 
would  not  lie.  There  is  no  inconvenience  in  the  action  now  ;  no  danger  of  conipound- 
ing."  So  in  the  present  case,  the  felon  being  convicted  and  executed,  this  action  may 
be  maintained  against  his  partners;  thev  may  be  held  liable  for  the  money  liad 
and  received  by  the  tirin,  witliout  affirming  the  felony,  without  fear  of  conijiounding, 
and  without  breaking  in  on  tlie  policy  of  the  law.  That  matter  was  fully  considered 
by  Lord  Ciiancellor  Lyndhurst,  in  his  judgment  in  Ex  paitc  liolhind  (Mont,  and 
M"Ar.  .'515)  in  the  matter  <if  Marsh  and  Co.  :  and  by  Lord  Teiiterden,  in  the  case  of 
Stone  V.  Mars/i  (6  Barn,  and  Cres.  551). 

The  forui  of  action  adopted  iiere  is  also  objected  to  ;  but  this  objection  also  is  with- 
out grounds.  There  are  [276]  several  cases  to  show  that  it  is  competent  for  a  party 
to  sue  for  the  proceeds  of  his  property,  in  an  action  for  money  had  and  received,  and 
wave  the  damages  for  the  tort,  without  affirming  the  act  of  the  wrong-doer  ;  Hunter 
V.  Prinsep  (10  East,  ."575),  Toung  v.  Marsliall  (8"Bing.  4:5).  The  right  to  sue,  at  the 
plaintiff's  option,  in  tort  or  contract,  is  as  old  as  the  law  ;  as  may  be  seen  in  Bro. 
Abr.  tit.  Action  ;  Co.  Litt.  153  b.  (n.  7),  and  ss.  558,  559 ;  and  to  this  effect  also  may 
be  cited  Lord  Mansfield's  elaborate  judgment  in  Atkins  v.  Horde  (1  Burr.  60),  dis- 
tinguishing the  effects  of  disseisin  and  dispossession.  Lord  Tenterden,  in  his  judg- 
ment ill  the  case  of  Stone  v.  Marsh,  said,  "  It  was  not  necessary  for  the  plaintiffs  toi 
show  that  the  sale  of  the  stock  was  made  witli  their  authority  ;  for  even  ir  made  with- 
out their  authority,  and  by  an  act  wrongful  towards  tliem,  they  mitrlit  by  law  wava 
the  wrong  and  demand  the  money,  as  is  done  in  many  other  cases  (6  Barn,  and  C. 
p.  56.'5)."  Notwithstanding  these  authorities  for  Mrs.  Keating's  right  to  this  action, 
it  is  still  objected  that  she  is  estopped  ;  that  by  her  agreement  witli  the  Bank  of  Eii'jland 
she  has  disaffirmed  the  sale,  and  therefore  cannot  now  turn  round  and  treat  it  as 
an  act  done  with  her  authority;  and  the  case  of  Breirer  and  Gregory  v.  Sparroio 
(7  B.  and  C.  310)  is  cited  in  support  of  that  position;  the  converse  only  of  which 
is  decided  in  that  case.  Any  treaty  between  Mrs.  Keating  and  the  Bank  of  England 
cannot  affect  the  liability  of  Marsh  and  Co.,  who  are  no  parties  to  that  treaty,  and 
have  no  concern  with  it.  They  may  put  an  end  to  their  liability  by  paying  her  tlie 
produce  of  this  stock  ;  after  that  the  Bank  will  not  trouble  them. 

The  Plaintiffs  in  Error,  relying  on  the  decision  of  [277]  the  Court  of  Common 
Pleas  in  Davis  v.  T/ie  Bank  of  England  ('2  Bing.  'i'-Xi),  say,  that  as  all  the  solemnities 
of  tlie  sta'jites  relating  to  this  stock  were  not  complied  with,  there  was  no  transfer, 
and  therefore  Mrs.  Keating  will  find  lier  stock  still  in  the  Bank  books  in  her  name. 
That  case,  which  stands  alone  against  the  decisions  both  in  the  Court  of  Chancery 
and  Court  of  King's  Bench,  already  referred  to,  does  not  go  the  length  contended  for. 
Besides,  it  sliould  be  recollected  that  it  does  not  stand  quite  unimpeached  (5  Barn,  and 
C.  185).  It  is  impossible  to  reconcile  the  parts  of  that  judgment  ap|ilying  to  the  stock, 
with  tliat  applying  to  the  dividends.  The  Court  of  King's  Bench  lield  the  Bank  not 
liable  for  the  dividends.  How  could  the  stock,  which  was  as  it  were  the  tree,  be  treated 
differently  from  the  dividends,  which  was  the  fruit? 

The  special  verdict  finds  that  this  stock,  after  the  sale,  became  so  blended  with 
other  stock  that  it  was  impossible  to  trace  and  identify  it.  If  the  stock  could  be 
traced  after  the  fraudulent  transfer,  the  holder  thereof  would  be  liable,  although; 
innocent  of  the  fraud,  which  would  be  a  hardship  ;  but  it  must  be  admitted  tliat  in 
this  case  some  hardship  will  appear  to  be  done,  whoever  will  be  made  liable.  The  ques- 
tion is  not  whether  the  Bank  or  the  holder  of  the  stock  is  liable.  It  is  not  necessary, 
as  Lord  Tenterden  observed,  in  his  judgment  in  Stone  v.  Marsh,  (p.  563),  to  say 
whether  the  plaintiff  had  or  had  not  remedy  against  the  Bank  of  England,  or  against 
the  purchaser  of  the  stock  ;  because,  generally  8peakin<r,  where  an  injured  party  lias 
difi'erent  remedies  against  dift'erent  persons,  he  may  elect  which  he  will  pursue.  But 
the  question  substantially  is,  whether  a  party  found  to  have  received  the  fruits  of 
[278]  stock  by  means  of  a  forged  power  of  attorney,  is  not  liable  to  the  owner  for  the 
sum  so  received.  One  cannot  be  allowed  to  make  title  through  fraud  and  felony. 
In  the  case  of  Taylor  v.  I'himer  (3  Mau.  and  Selw.  562),  Sir  Thomas  Plumer  did  not 
claim  through  the  fraud  or  felon}'  of  Walsh  the  broker,  but  in  defiance  of  them.  Sup- 
pose a  banker  receives,  under  a  forged  power  of  attorney,  stock  belonging  to  any  of 
your  Lordships,  is  it  to  be  lield  that  the  jiarty  who  forjj;ed  the  power  lias  title  to  the 
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money  produced  by  the  sale  of  that  stock  1  If  the  party  who  forged  the  power  cannot 
take  tlie  money,  can  the  banker  into  whose  house  it  was  paid,  or  he  to  whose  account 
it  is  so  paid,  lay  claim  to  it,  and  make  title  through  the  felony?  The  Defendants 
below  received  the  proceeds  of  this  stock  through  the  fraud  of  their  partner,  and  it 
is  a  f allacj'  to  say  that  tliey  received  no  benefit  from  the  sale.  Suppose  Fauntleroy  still 
living,  and  that  no  consequence  followed  from  this  forgery,  and  that  the  money  got  into 
the  hands  of  Marsh  and  Co.,  would  they  have  a  right  to  retain  it  against  Mrs.  Keat- 
ing, and  to  say  that  her  remedy  is  against  Mr.  Tarbutt  or  the  Bank  of  England? 
Suppose  that  this  was  plate  instead  of  stock,  sold  without  the  authority  of  the  owner, 
the  purchaser  maj'  or  may  not  be  liable  for  it,  if  it  be  traced  to  him  ;  but  could  the 
partners  of  the  wrong-doer  retain  it,  if  traced  to  them?  If  the  money  arising  from 
this  sale,  and  traced  to  the  agents  of  Marsh  and  Co.,  had  been  paid  to  them  to  the 
private  account  of  Fauntleroy,  the  case  then  might  be  different ;  but  the  facts  are 
not  so  found.  We  submit,  therefore,  that  your  Lordships'  judgment  on  the  special 
verdict  ought  to  be  for  the  Defendant  in  Error. 

[279]  Mr  Kelly,  in  reply: — The  strongest  point  against  the  Plaintiffs  in  Error  is 
tlie  fact  stated  in  the  special  verdict,  of  the  payment  of  the  money  received  from  the 
stock,  into  the  house  of  Martin  and  Co.  to  the  account  of  Marsli  and  Co.,  by  a  cheque 
payable  to  Marsh  and  Co.  That  mode  of  payment  was  the  machinery  contrived  by 
Fauntleroy  for  the  better  deceiving  his  partners.  That  payment  was  made  in  1820  ; 
are  the  partners  to  be  made  liable  in  1825  for  the  money  so  paid  bv  Fauntleroy's 
direction,  without  their  knowledge,  all  of  which  was  in  the  mean  time  drawn  out  by 
him  without  their  knowledge?  If  Fauntleroy  had  placed  that  money  with  Coutts  or 
any  other  bankers,  and  kept  up  his  dealings  with  it  for  four  or  five  years,  the  De- 
fendant in  Error  could  not  claim  and  follow  the  money  so  blended  for  years  with 
other  monies.  Taylor  v.  I'himer  (3  Maul,  and  S.,  562)  is  a  decisive  authority  on  that 
point.  If  the  money  arising  from  the  sale  of  this  stock  had  been  converted  into 
American  certificates,  as  Sir  T.  Plumer's  money  was,  and  those  certificates  placed  in, 
the  banking-liouse  of  Martin  and  Co.,  it  might  then  be  traced  and  followed,  as  capable 
of  being  distinguished  ;  but  this  money  having  been  mi.^ed  up  with  other  monies  in 
the  numerous  transactions  of  five  years,  and  bearing  no  ear-mark,  could  not  be  so  dis- 
tinguished.— [Sir  J.  Scarlett:  That  would  be  a  good  argument  if  the  action  here  was 
brought  in  trover.^ — The  next  point  most  urged  on  the  other  side  was,  that  the  money 
was  received  by  Martin  and  Co.  not  to  the  use  of  Fauntleroy,  but  of  Mrs.  Keating  ; 
whereas  the  whole  course  of  the  transaction  showed  that  it  was  received  to  the  use  of 
Fauntleroy,  by  whose  direction  it  was  paid  in  ;  who  alone  had  knowledge  of  the  pay- 
ment ;  who  alone  dealt  with  it,  [280]  and  drew  it  out  for  his  own  purposes. — [The 
Lord  Chancellor:  By  the  special  verdict  it  is  found  that  Mr.  Simpson,  the  broker, 
paid  the  money  into  the  hands  of  Martin  and  Co.  to  the  account  of  Marsh  and  Co., 
by  a  cheque  payable  to  Marsh  and  Co.  ;  and  the  same  was  entered  by  them  in  their 
pass-book,  as  Cash  per  Fauntleroy,  on  whose  behalf  the  payment  was  made.] — The  fact 
was  so,  because  he  had  not  a  private  account  at  the  bank  of  Martin  and  Co.  The 
money  was  not  received  to  the  use  of  Mr.  Tarbutt,  the  purchaser;  but  if  the  securities 
which  he  had  purchased  with  it  turned  out  to  be  bad,  he  could  maintain  an  action  for 
his  money,  and  Fauntleroy,  if  defendant,  could  not  have  any  defence  to  such  action. 

No  answer  has  been  given  to  the  two  principal  points  made  in  behalf  of  the  Plain- 
tiffs in  Error:  first,  that  they  had  no  contract  or  connection  with  Mrs.  Keating,  and 
were  not  her  agents  in  the  sale  of  the  stock,  and  therefore  an  action  in  assumpsit 
did  not  lie,  but  slie  may  claim  against  the  separate  estate  of  Fauntleroy  ;  and  secondly, 
that  while  the  authority  of  the  case  of  Davis  v.  Tlie  Bank  of  England  is  not  displaced, 
Mrs.  Keating  still  has  her  stock  in  the  Bank  books,  to  which  she  can  resort',  and  to 
which  she  has  never  relinquished  her  claim. 

The  Lord  Chancellor,  in  moving  the  postponement  of  the  case  for  further  con- 
sideration, said  : — That  it  appeared  to  him  proper  to  recommend  to  their  Lordsliips, 
that,  as  much  of  the  argument  turned  on  the  finding  of  the  special  verdict,  questions 
should  be  put  to  the  learned  Judges.  A  part  of  those  findings  stated,  tliat  the  money 
arising  from  the  sale  of  Mrs.  Keating's  stock  was  paid  in  by  Simpson  to  the  bank  of 
Messrs.  Martin  and  Co.  to  the  credit  of  Messrs.  [281]  Marsh  and  Co.,  and  to  their 
account,  and  that  the  same  was  entered  in  their  pass-book,  "  cash  per  Fauntleroy." 
Messrs.  Martin  and  Co.  were  the  City  bankers  of  Messrs.  Marsh  and  Co.     There  was 

1160 


MARSH  l\   KEATIN<;  [1833,  1834]        II  CLARK  &  FINNELLY. 

no  precise  finding  of  tlieir  copiizance  of  this  payment ;  yet  if  tliey  were  not  so  cogniis- 
unt,  it  was  tlieir  own  fault,  iiiiisinuch  as  the  entry  of  the  receipt  of  the  money  was  in 
their  pass-book,  and  mado  in  the  usuiU  way  between  the  two  houses,  and  inasmuch  as 
they  allowed  tlie  pass-book  to  be  kept  in  the  desk  of  Fauutleroy  ;  and  although  the  house 
lK)ok  entries  did  not  tally  with  that  pass-book,  they  not  seeing  nor  having  access  to 
that  book,  allowing  it  to  remain  in  the  sole  possession  of  Fauutleroy,  it  must  be  as- 
sumed that  they  knew  of  the  fact,  or  if  they  did  not  know  it,  they  had  themselves  to 
blame  for  their  ignorance  of  tiiat  fact.  But  as  this,  among  others,  had  been  and 
might  be  the  subject  of  argument,  he  thought  it  would  bo  much  more  expedient  that 
the  whole  of  the  findings  of  the  special  verdict  should  be  brought  to  tlje  attention  of 
tiie  Judges. 

His  Lordship  then  suggested  the  points  w-hich  he  recommended  to  be  coniprisod  in 
the  questions,  which  are  stated  in  the  subjoined  opinion. 

Mr.  Justice  Park  now  delivered  tlie  opinion  of  the  Judges: — The  question  which 
your  Lordships  have  been  pleased  to  propose  for  the  opinion  of  His  Majesty's  Judges, 
amounts  in  substance  to  this, — whether  the  produce  of  stock  formerly  standing  in  the 
name  of  Mrs.  Ann  Keating,  the  Plaintiff  below,  but  transferred  out  of  her  name  on  the 
29th  of  December  1819,  without  her  authority,  and  under  a  power  of  attorney  which 
had  been  forged  by  one  of  the  partners  of  the  Defendants  below,  the  bankers  of  Mrs. 
[282]  Keating,  wliich  partner  has  been  since  convicted  and  executed  for  another 
forgery,  can,  under  the  circumstances  stated  in  the  special  verdict,  be  considered  as 
money  had  and  received  by  the  surviving  partners  to  the  use  of  the  Plaintiff  below-, 
and  be  recovered  by  her  in  that  form  of  action.  And  after  hearing  the  argument  at 
your  Lordships'  bar,  and  consideration  of  the  facts  stated  in  the  special  verdict,  all 
the  Judges  who  were  present  at  the  argument,  including  the  Lord  Chief  Justice  of  the 
Common  Pleas,  who  is  absent  at  Xisi  Prius,  and  Mr.  Baron  Bayley,  \vho  has  resigned 
his  office  since  the  argument,  agree  in  opinion  that  such  question  is  to  be  answered  in 
the  affirmative. 

The  first  objection  raised  auainst  the  Plaintiff's  right  to  recover,  and  upon  which 
great  reliance  has  been  placed  at  your  Lordships'  bar,  is  an  objection  which,  if  allowed 
to  prevail,  would  be  equally  strong  against  the  Plaintiff's  right  to  recover  damages  in 
any  form  of  action  and  against  any  person.  It  is  objected  that  the  Plaintiff'  below 
has  not  sustained  any  damage  by  the  alleged  transfer  of  the  stock,  for  that  the  power 
of  transferring  stock  is  a  power  given  by  statute,  and  the  e.xercise  of  such  power  is 
expressly  restrained  by  the  statute  to  one  mode  only,  viz.  "  by  entry  in  the  transfer- 
books  kept  at  the  Bank,''  which  entry,  it  is  enacted,  "  shall  be  signed  by  the  parties 
making  such  transfers,  or  tlieir  attornies,  authorized  by  writing  under  their  hand 
and  seal,"  and  that  no  other  method  of  transferring  stock  shall  be  good.  Inasmuch, 
therefore,  as  the  supposed  transfer  of  the  stock  in  question  has  not  been  exercised  by 
that  mode,  the  entry  in  the  transfer-book  kept  at  the  Bank  not  having  been  signed  by 
the  party  making  the  transfer,  nor  by  any  attorliey  authorized  by  [283]  writing 
under  her  hand  and  seivl,  it  is  contended  that  it  is  altogether  inoperative;  that  the 
stock  is  not  taken  out  of  Mrs.  Keating's  name,  but  still  remains  hers  as  fully  as  if  no 
transfer  whatever  had  been  made  thereof  ;  and  the  case  of  Davis  v.  7V(e  Governor  and 
Co7npany  of  the  Bank  of  England  (2  Bingh.  393)  is  cited  and  relied  upon  as  an 
authority  directly  in  point  in  support  of  such  proposition.  But  we  hold  it  tO'  be  alto- 
gether unnecessary,  on  the  present  occasion,  to  discuss  the  proposition  above  ad- 
vanced, or  the  authority  of  the  case  cited  in  support  of  it ;  for  although  the  proposition 
may  be  true  to  its  fuU  extent,  and  the  authority  of  the  case  above  cited  in  support  of 
it  may  be  free  from  all  doubt  or  difficulty  ;  still,  under  the  circumstances  stated  in 
the  special  verdict,  we  are  of  opinion  that  the  Plaintiff  below  is  at  liberty  to  abandon 
and  give  up  all  claim  to  her  former  stock  so  standing  in  her  name,  and  to  sue  for  the 
money  produced  by  the  sale  of  such  stock  as  for  her  own  money,  which  we  think  has 
been  sufficiently  traced  into  the  hands  of  the  Defendants  below. 

It  is  unnecessaiy  tO'  enlarge  u];>on  the  extreme  difficulty,  or  more  properly,  im- 
practibility,  under  which  Mrs.  Keating  would  be  placed,  if,  as  matters  now  remain, 
she  should  elect  either  tO'  receive  tlie  dividends,  or  to  sell  her  stock  ;  it  is  sufficient  to 
observe,  that  the  special  verdict  finds,  "  that  when  stock  is  sold,  an  entrv  of  the  transfer 
is  made  in  the  Bank  books,  and  the  name  of  the  purchaser  substituted  for  that  of  the 
seller.  The  dividend  warrants  are  thenceforth  made  out  in  the  purchaser's  name,  who 
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receives  the  dividend,  and  the  seller's  name  is  no  further  noticed."  Now  it  is  obvious 
that  a  transfer  under  a  forged  power,  or  by  an  impostor,  has  all  the  appear-[284]- 
ance,  and  unless  impeached  by  the  genuine  stockholder  to  the  extent  to  wliicli  the  same 
can  be  impeached,  the  same  consequences,  as  a  genuine  transfer  :  the  transferee's  name 
is  entered  in  the  Bani  books  as  the  stockholder;  the  dividend  warrants  are  made  out 
in  his  name  ;  and  he,  as  holder  of  the  warrant,  has  the  right  to  insist  upon  the  payment 
of  the  dividends  ;  and  in  this  particular  case  the  special  verdict  finds,  "  that  it  is  not 
possible  to  distinguish  the  accounts,  to  the  credit  of  which  the  Plaintiff's  stock,  so  sold 
under  tlie  power  O'f  attorney,  now  stands."  If  the  Plaintiff  below,  therefore,  were  to 
apply  to  receive  payment  of  the  dividends,  or  to  sell  the  stock,  she  would  be  met  with 
a  difficulty,  insuperable  in  fact:  although  the  stock  may,  in  contemplation  of  law, 
still  be  vested  in  her,  it  is  certain  that  she  could  not  either  receive  the  dividend  or 
sell  the  stock,  until  she  had  first  compelled  the  Bank  to  purchase,  de  novo,  in  lier  name, 
an  equal  quantity  of  the  same  stock. 

Is  she  compelled  to  adopt  tliis  circuitous  process;  or  is  she  at  liberty  tO'  abandon 
all  further  concern  with  her  stock,  and  to  consider  the  price  which  was  paid  by  the 
purchaser  for  that  which  was  her  stock,  to  be  her  money,  and  to  follow  it  into  the 
hands  of  the  present  Defendants  below? 

Tliis,  as  before  stated,  appears  to  us  to  be  the  question  reserved  for  our  considera- 
tion;  and  upon  this  question,  we  think  her  at  libei'ty  to  give  up  tlie  pursuit  of  the 
stock  itself,  and  to  have  recourse  to  the  price  received  for  it,  unless'  any  of  the  objec- 
tions which  have  been  urged  at  your  Lordships'  bar  should  be  allowed  tO'  be  available 
under  the  particular  circumstances  of  this  case.  Tlie  general  proposition,  that  where 
a  party  wlio  has  been  injured  has  different  remedies  against  different  persons,  he  may 
[285]  elect  which  of  them  he  will  pursue,  is  not  called  in  question.  If  the  goods  of  A. 
are  wrongfully  taken  and  sold,  it  is  not  disputed  that  the  owner  may  bring  trover 
against  the  wrong-doer,  or  may  elect  to  consider  him  as  his  agent,  may  adopt  the  sale, 
and  maintain  an  action  for  the  price  :  but  it  is  objected  that  such  general  rule  will  not 
apply  to  the  present  case,  on  various  grounds  of  objection  which  have  been  advanced 
on  the  parts  of  the  Defendants  in  the  action. 

Those  objections  appear  to  resolve  themselves  substantially  into  four  :  first,  it 
lias  been  urged  that  the  transfer  in  this  case  being  an  act  not  voidable  only,  but  abso- 
lutely void,  it  is  incapable  of  Ijeing  confirmed  by  any  voluntary'  election  of  the  party 
wlio  has  made  it :  secondly,  that  at  all  events,  in  this  case  such  election  is  taken  away, 
upon  grounds  of  public  policy  ;  for  that  the  sale  of  the  stock  having  been  made 
through  the  medium  of  a  felony,  to  allow  the  maintenance  of  this  action  would,  in 
effect,  be  to  affirm  a  sale  completed  through  a  felony,  and  would  give  the  Plaintiff  a 
right  of  action  arising  immediately  out  of  the  felony  itself;  thirdly,  that  it  does  not 
appear  from  the  facts  found  in  the  special  verdict,  that  the  money  produced  by  the 
sale  of  stock  came  into  the  hands  of  the  Defendants  below  under  such  circumstances 
as  would  constitute  it  money  had  and  received  by  the  Defendants  below  to  the  use  of 
the  Plaintiff;  and  lastly,  that  by  the  subsequent  transactions  between  the  Plaintiff' 
and  the  Bank  of  England,  she  has  lost  any  right  of  action  against  the  Defendants,  if 
she  ever  possessed  it. 

The  first  objection  appears  scarcely  to  apply  to  tlie  present  state  of  facts.  It  is 
urged  at  the  bar,  that  a  lease  under  a  power  being  void,  on  account  of  a  non-[286]- 
coBipliance  with  the  terms  of  the  power,  or  a  lease  under  the  enabling  statutes  being 
void  on  account  of  the  non-observance  of  the  requisites  contained  in  those  acts,  such 
void  lease  cannot  be  set  up  or  confirmed  bv  any  act  of  the  lessor.  But  these  instances 
only  prove  that  acts  done  to  confirm  the  lease  itself  are  nugatory,  and  that  the  estate 
of  the  lessee  remains  precisely  the  same  as  before  such  acts  of  confirmation.  Here 
the  former  owner  of  the  stock  does  not  seek  to  confirm  the  title  of  the  transferee  of  the 
stock.  No  act  done  by  her  is  done  eo  intuiiu :  it  is  perfectly  indifferent  to  her, 
whether  the  right  of  the  transferee  to  hold  the  stock  is  strengthened  or  not.  She  is 
looking  only  to  the  right  of  recovering  the  purchase,  money  ;  and  if,  in  seekine  to  re- 
cover that,  she  does  not  by  her  election  make  the  right  of  the  purchaser  weaker,  it  can 
be  no  objection  that  she  does  not  make  it  better.  In  fact,  however,  the  interest  of  the 
purchaser  of  tlie  stock  is  so  far  collaterally  and  incidentally  strengthened,  that  after 
recovering  the  price  for  which  it  was  sold,  she  would  effectuallv  be  stopped  from  seek- 
insr  anr  rciuedv  against,  or  questioning  in  any  manner,  the  title  of  the  purcliaser  of 
the  stock. 
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As  to  the  second  objection,  it  may  be  admitted  tliat  the  civil  remedy  is,  in  all  cases, 
suspended  by  a  felony,  wliere  the  act  complained  of,  which  would  otherwise  have  given 
a  right  of  a<;tion  to  tlie  I'hiintitf,  is  a  felonious  act.  Upon  this  ground  Mrs.  Keating 
would  have  lost  any  right  of  action,  wiiicii  she  could  otherwise  have  had  against 
Fauntleroy  for  the  wrongful  sale  of  her  stock,  witlmut  her  authority,  by  reason  of  the 
felony  committed  by  him  as  the  means  of  selling  the  stock.  Hut  this  (irinciple  does  not 
apply  to  the  pi-esent  case,  upon  two  grounds  :  first,  none  of  [287]  the  present  Defen- 
dants below  had  any  privity  or  sliare  whatever  in  the  felonious  act.  There  is,  tiiere- 
fore,  no  felony  committed  by  them,  in  which  the  civil  right  arising  against  tiieni. 
supposing  it  to  exist,  can  merge  or  be  suspended  ;  they  are  innocent  third  persons. 
And  secondly,  Fauntleroy,  the  person  g\iilty  of  the  forgery  had  suffered  the  extreme 
penalty  of  the  law  before  the  action  was  brought,  not  indeed  for  the  commission  of 
this  particular  forgery,  but  of  another  of  the  same  nature;  and  the  present  I'laintiff 
having  given  to  the  Bank  all  the  means  in  her  power  for  prosecuting  tlie  felon,  it  be- 
came impossible,  without  any  default  in  her,  that  he  should  be  prosecuted  and 
punished  for  this  felony.  The  case,  therefore,  falls  within  the  principle  laid  down  by, 
though  not  witliin  the  precise  circumstances  of,  tiie  two  cases  that  were  cited  at  the 
bar,  Dairkes  v.  f'oveneigh  (Styles,  'Ml),  and  Crosby  v.  I.engs  (12  East,  409).  As  to 
the  argument,  that  to  affirm  this  sale  is  to  affirm  a  felony,  that  point  may  be  con 
sidered  to  liave  been  decided  in  the  cause  of  Stone  and  another  against  Mamli  ami 
others  (6  B.  and  C.  551),  with  which  decision  we  entirely  concur.  Lord  Tenterden, 
in  giving  the  judgment  of  the  Court  of  King's  Bencli-  in  that  case,  puts  the  question,  in 
page  565  of  that  report,  in  so  clear  a  point  of  view,  that  it  will  be  better  to  transcribe 
his  words  : — "  It  was  contended,  that  the  maxim  of  ratif^'ing  a  precedent  unauthorized 
act,  and  taking  the  benefit  of  it,  cannot  apply  to  .a  void  or  felonious  act ;  and  that  here 
the  plaintiffs  were  seeking  to  ratify  the  felonious  act  of  Fauntleroy,  and  were  making 
that  act  the  ground  of  their  demand.  In  this  latter  assertion  lies  the  fallacy  of  the  de 
fendaTits'  argument.  The  assertion  is  incorrect  in  fact:  the  plaintiffs  do  not  seek  to 
ratify  [288]  the  felonious  act :  they  do  not  make  that  act  the  ground  of  their  demand. 
The  ground  of  their  demand  is,  the  actual  receipt  of  the  money  produced  by  the  sale 
and  transfer  of  their  annuities.  Tlie  sale  was  not  a  felonious  act,  neither  was  the 
transfer  nor  the  receipt  of  the  money.  Tlie  felonious  act  was  antecedent  to  all  these, 
and  was  complete  without  them,  and  was  only  the  inducement  to  the  Bank  of  England 
to  allow  the  transfer  to  be  made."  We  think,  therefore,  upon  the  reason  above  given. 
that  this  second  objection  falls  to  the  ground. 

But  it  is  objected,  thirdly,  that  the  proceeds  of  the  sale  of  the  stock  never  came  int' 
the  hands  of  tiie  Defendants  IdcIow,  so  as  to  be  money  received  by  them  to  the  use  of 
the  Plaintiff;  and  the  consideration  of  this  objection  involves  two  questions:  First, 
did  the  money  actually  come  into  the  possession  of  the  Defendants?  Secondly,  if  it 
ever  was  in  their  possession,  had  the  Defendants  the  means  of  knowledge,  whilst  it  re- 
mained in  their  hands,  that  it  was  the  money  of  the  Plaintiff  and  not  the  money  of 
Fauntleroy?  As  to  the  first  point,  tlie  special  verdict  finds  expressly,  that  Simpson. 
the  broker,  paid  the  sum  of  £6013  2s.  6d.,  being  the  amount  of  the  sum  received 
from  Tarbutt  (deducting  one  half  of  the  usual  conmiission),  by  cheque  payable  to 
Marsh  and  Co.,  into  the  hands  of  Martin  and  Co.,  to  the  account  of  Marsli  and  Co.. 
at  the  precise  time  of  such  payment;  therefore,  there  can  be  no  doubt  but  that 
it  was  as  much  mone}'  under  their  control  as  any  other  money  paid  in  at  Martin  and 
Co.'s,  by  any  customer  under  ordinary  circumstances.  The  house  of  Marsh  and  Co. 
might  have  drawn  tlie  whole  of  the  balance  into  their  own  hands  :  if  the  same  nionev 
had  been  paid  into  Martin  and  Co.'s.  as  the  produce  of  tlie  Plaintiff's  stock,  sold  under 
a  genuine  power  of  [289]  attorney,  it  would  unquestionably  have  been  received  bv 
all  the  Defendants  to  the  use  of  the  Plaintiff.  It  would  not  the  less  be  money  received 
by  the  partners  of  the  firm,  because  (as  found  in  the  special  verdict)  it  was  entered  in 
the  account  as  "  Cash  per  Fauntleroy;"  or  because  it  never  appeared  in  the  house- 
book  or  any  other  book  of  Marsh  and  Co.,  but  only  in  the  pass-book  of 
that  firm  with  Martin  and  Co.  :  or  because  it  never  came  into  tiie  yearly 
balancing  of  the  house  of  Marsh  and  Co.,  or  in  any  other  manner  into  their  books. 
Those  several  circumstances  prove  no  more  than  that  Fauntleroy,  one  of  the  jvartners. 
deceived  the  others,  by  preventing  the  money  from  being  ultimately  brought  to 
the  account  of  tlie  house  ;  but  as  between  them  and  the  person  by  the  sale  of  whose 
stock  it  was  produced,  we  think  the  fraud  of  tiieir  partner  Fauntlerov.  in  the  sub- 
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sequent  appropriation  of  the  money,  aflfords  no  answer  after  it  had  once  been  in 
their  power  ;  and  tliat  it  was  so,  appears  to  be  distinctly  stated  in  the  special  verdict 

But  it  is  urged,  that  the  present  Defendants  had  no  knowledge  that  the  monev  was 
the  property  of  the  Plaintiflf,  being  perfectly  ignorant,  as  the  sjiecial  verdict  finds,  of 
the  commission  of  tlie  forgery,  of  tlie  sale  of  the  stock,  or  the  payment  of  the  produce 
of  such  sale  into  their  account  at  Martin  and  Co.'s.  It  must  be  admitted,  that  they 
were  so  far  imposed  upon  by  the  acts  of  their  partner,  as  to  be  ignorant  that  tlie 
sum  above  mentioned  was  the  produce  of  the  Plaintiff's  stock  ;  but  it  is  equally  clear 
that  the  Defendants  might  liave  discovered  the  payment  of  the  money,  and  the  source 
from  which  it  was  derived,  if  they  had  used  the  ordinary  diligence  of  men  of  business. 
If  they  had  not  the  actual  knowledge,  tliey  had  all  the  means  of  knowledge  ;  and 
there  is  no  principle  of  law  upon  which  they  can  succeed  in  [290]  protecting  them- 
selves from  responsibility,  in  a,  case  wherein,  if  actual  knowledge  was  necessary, 
they  might  have  acquired  it  by  using  the  ordinary  diligence  which  their  calling 
requires. 

As  to  the  last  ground  of  objection  to  the  Plaintiff's  right  to  recover,  it  is  argued, 
that  by  the  agreement  into  which  she  entered  with  the  Bank,  and  under  which  she 
has  received,  from  the  time  of  the  sale,  the  dividends  which  would  have  become  due, 
she  has  disaffirmed  the  sale  with  a  full  knowledge  of  all  the  facts,  and  therefore 
cannot  now  be  allowed  to  set  it  up  as  a  valid  sale.  But  it  appears  to  us  that  it  is 
sufficient  to  look  at  the  terms  of  such  agreement  to  give  an  answer  to  the  objection. 
That  agreement  expressly  reserves  to  Mrs.  Keating  the  right  to  have  recourse  either 
to  the  Bank  or  the  present  Defendants  for  her  remedy,  as  she  may  be  advised.  It 
therefore  leaves  the  question  whether  the  sale  is  affirmed  or  not,  completely  in  un- 
certainty, until  she  makes  her  election  to  have  recourse  to  the  one  or  other  :  and  the 
agreement  is  one  which  causes  no  disadvantage  to  the  right  of  the  Defendants,  who, 
if  liable,  can  only  be  liable  once  to  the  payment  of  the  money  actually  received, 
whether  tlie  Bank  have  in  the  mean  time  advanced  tlie  dividends  or  not. 

Upon  the  whole,  therefore,  we  beg  to  state  our  opinion  to  be,  that  upon  the  ques- 
tion which  has  been  proposed  to  us  by  your  Lordships,  Mrs.  Keating  has  the  right 
to  recover  the  produce  of  her  stock  against  the  surviving  partners  of  the  firm  who 
received  it,  under  the  circumstances  stated  in  the  special  verdict  in  an  action  for 
money  had  and  received  to  her  use. 

The  Lord  Chief  Justice  of  the  Common  Pleas  desires  it  to  be  expressly  under- 
stood, that  he  fully  concurs  in  the  opinion  now  delivered. 

[291]  Tlie  Lord  Chancellor,  coming  into  the  House  after  the  learned  Judges 
had  given  tlieir  opinion  on  another  case,  said:  —  I  was  not  present  when  the  learned 
Judges  gave  their  opinion  in  the  case  of  Mars/i  v.  Keati?iff,  which  was  a  case  of  con- 
siderable importance,  and  on  that  account  was  very  fit  to  be  brought  here  ;  and  it  was 
in  consequence  of  that  I  recommended  it  should  come  here,  when  it  was  before  me 
in  the  Court  of  Chancery.  The  learned  Judges  have  all  agreed  in  opinion,  in  sup- 
port of  the  judgment  below.  I  therefore  move  your  Lordships  that  that  Judgment 
be  affirmed  ;  but  at  the  same  time  without  costs,  in  consideration  of  the  importance  of 
the  question,  and  the  opinion  of  the  Court  below  having  been  in  favour  of  taking  the 
sense  of  your  Lordships'  House. 

Judgment  affirmed  without  costs. 

In  Chancbrt. — Before  the  Lords  Commissioners.     (11  July  1835.) 
Ex  parte  Hare  and  others,  assignees  :    in  the  matter  of  Marsh,   Stracet   and 
Graham. 

Mr.  Montagu  called  the  attention  of  tlie  Court  to  the  petitions  which  stood  in 
their  Lordships'  paper  for  hearing,  in  this  matter.  There  were  nine  altogether, 
but  he  would  only  trouble  the  Court  with  the  last;  tlie  object  of  which  was  to  put  an 
end  to  the  litigation  arising  out  of  the  forgeries  of  Fauntleroy.  The  judgment  of 
the  House  of  Lords  in  Marsh  v.  Keatmg  did  not  decide  the  question  in  dispute  be- 
tween the  Bank  of  England  and  tlie  assignees  of  the  bankrupts,  inasmuch  as  the 
special  verdict  on  which  that  judgment  was  pronounced,  did  not  state  a  most  material 
fact,  viz.  that  the  Governor  and  Comimny  of  tlie  Bank  of  England  had  in  January 
1830,  caused  Mi-s.  Keating's  £9000  stock  to  be  again  credited  to  her  in  their  ledgers, 
and  that  from  that  time  she  had  credit  for  the  same.     That  fact  was  not  submitted 
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to  tlie  leiirued  Judges  or  the  House  of  l^ords.  The  assignees  uiid  the  creditors  of  the 
banlirupts  hiivp,  after  being  well  advised  on  all  the  cireunistances,  agreed  with  the 
Bank  Direttors  upon  a  compromise;  and  tiiis  petition  prayed  the  sanction  of  the 
Court  to  the  agreement.  He  then  read  the  material  parts  of  the  petition,  which, 
alter  stating  the  proceedings  in  this  Court  and  in  tlie  Court  of  King's  Bench,  in  respect 
to  Messrs.  Gahagan  and  Stone's  and  Mrs.  Keating's  [292]  proofs  of  debts  against  the 
bankrupts,  further  stated, — 

That  all  the  claims  proved  and  made  against  tlieir  joint  estate,  in  respect  to  the 
forgeries  of  Fauntleroy,  amounted  to  i;26().500  ;  and  tiiat  the  dividends  declared  on 
those  proofs  in  18.'!1  were  £95,559,  which  sum  was  then  vested  in  exchequer  bills, 
in  pursuance  of  the  order  (Vjde  supra,  p.  251)  of  this  Court. 

That  in  August  1834  the  Bank  of  England  presented  a  petition  to  tlie  Lord 
Chancellor,  stating  among  other  things,  that  the  creditors  who  proved  those  debts  had 
assigned  their  proofs  to  the  Bank  for  valuable  consideration  ;  and  praying  that  the 
said  dividends  of  £95.558,  with  tlie  accumulations  of  interest  thereon  since  May 
1831,  might  be  ordered  to  be  handed  over  to  the  Bank. 

That  the  assignees  had  at  the  same  time  (August  1834)  presented  a  petition,  re- 
ferring to  the  opinions  which  were  given  by  tJie  Judges  who  attended  tlie  House  of 
Lords  upon  the  argument  of  the  special  verdict;  and  stating  that  the  said  Ann 
Keating  never  had  abandoned  or  given  up  her  claim  to  her  stock,  but  on  the  con- 
trary that  she,  acting  for  the  benefit  and  at  the  e.xpense  of  the  Bank  of  England, 
made  tlie  proof  of  debt  in  question  with  the  full  understanding,  and  upon  the  under- 
taking of  the  Bank,  that  such  proof  should  not  be  a  release  of,  or  in  any  way  lessen 
their  liability  to  replace  the  stock  in  specie,  and  expressly  reserving  to  herself  her 
demand  against  the  Bank,  whether  the  proof  should  fail  or  be  established.  And 
further  stating  that  the  Bank  of  England,  being  liable  in  respect  of  the  said  transfer 
in  their  books,  did,  on  the  21.s<  January  1830,  cause  tJie  £9000  Three  per  Cent. 
Annuities  to  he  again  credited  to  the  said  Ann  Keating  in  one  of  their  ledgers,  and 
that  since  that  time  she  has  accordingly  liad  credit  for  tlie  same;  u'hich  fact  iras  not 
submitted  for  the  consideration  of  the  Judges  or  Peers  in  tlie  House  of  Tjords,  tlie 
same  not  having  been  knoirn  to  the  assignees  at  the  time  when  their  original  petition 
to  ex(ninge  the  debt  of  the  said-  Ann  Keating  was  presented;  and  the  petitioners 
therefore,  by  tlreir  said  supplemental  petition,  prayed  that  their  former  petitions 
might  be  again  set  down  for  hearing  along  with  that  supplemental  petition,  and 
tliat  the  said  Ann  Keating's  proof  might  be  expunged. 

That  neither  the  said  last-mentioned  petition  nor  the  said  petition  of  the  Bank 
of  England  had  yet  come  on  for  hearing;  but  the  same,  and  also  the  said  four  other 
petitions  (mentioned  in  the  order,  p.  251  supra)  of  the  assignees  for  expunging 
other  proofs  of  debts,  were  still  pending. 

That  a  treaty  of  compromise  had  lately  been  entered  into  bv  the  petitioners  with 
the  Governor  and  Company  of  the  Bank  of  England  ;  and  after  much  discussion,  it 
had  been  ascertained  that  the  said  Governor  and  Company  were  willing  to  forego  all 
further  claim  upon  the  estate  of  the  said  bankrupts,  upon  receiving  out  of  the  funds 
set  apart  under  the  order  of  the  Lord  Chancellor  before  men-[293]-tioned,  the 
sum  of  £95,000  ;  and  would  thereupon  consent  that  the  whole  of  the  said  proofs  and 
claims  made  or  to  be  made  in  respect  of  the  proceeds  of  stock  sold  out  under  powers 
of  attorney  alleged  to  have  been  forged,  should  be  expunged  and  released. 

That  a  meeting  of  the  creditors  who  proved  their  debts  under  the  said  commission 
was  held  on  the  16tli  day  of  June  last,  in  pursuance  of  advertisement,  in  order  to  re- 
ceive the  report  of  the  assignees  in  regard  to  the  proceedings  which  had  been  taken 
in  resisting  the  claims  against  the  bankrupt's  estate,  in  respect  of  the  proceeds  of 
stock  sold  under  powers  of  attorney  alleged  to  have  been  forged,  and  to  assent  to  or 
dissent  from  an  agreement  or  compromise  proposed  to  be  made  with  the  Bank  of 
England,  under  which  the  assignees  would  abstain  from  further  resisting  the  proofs 
made  against  the  estate  of  the  bankrupts,  in  respect  of  such  jiroceeds  as  aforesaid  ; 
and  the  said  estate  would  be  wholly  released  from  all  further  claims,  upon  payment 
of  a  certain  sum  out  of  the  funds  set  apart  by  order  of  the  Lord  Chancellor,  to  answer 
the  dividends  already  declared  in  respect  of  such  proofs. 

That  126  creditors  of  the  said  bankrupts  who  had  proved  debts  under  the  said 
commission  attended  the  said  meeting,  and  nil  of  them,  except  one,  agreed  to  the 

1165 


II  CLARK  &  FINNELLY.     A.-(i.    I\   BRAZEN  NOSE  COLLEGE  [1834] 

resolutions  here  set  forth  ;  and  that  the  debts  of  the  creditors  so  agreeing  amounted 
to  £217,191  2s.  Id.,  and  the  debt  of  the  only  creditor  attending  who  dissented 
amounted  to  the  sum  of  £58.")  8s.  lOd. 

That  the  following  are  the  resolutions  so  agreed  to;  "  Tliat  this  meeting  assents 
to  the  assignees  agreeing  with  the  Governor  and  Company  of  the  Bank  of  England 
to  pay  to  the  said  Governor  and  Company  the  sum  of  £95,000  out  of  the  proceeds 
of  tlie  funds,  part  of  the  bankrupt  estate,  vested  in  exchequer  bills,  under  the  order 
of  the  Lord  Chancellor  of  the  12th  May  1831;  upon  and  in  consideration  of  the 
Governor  and  Company  releasing  the  assignees  and  the  estate  and  effects  of  the 
said  bankrupts  from  all  dividends  already  declared  or  hereafter  to  be  declared, 
and  all  other  claims  and  demands  whatsoever  in  respect  of  the  various  sums 
proved  under  the  commission  against  the  joint  estate  of  Marsh,  Stracey, 
Fauutleroy  and  Graham,  in  the  names  ot  various  persons,  amounting 
in  all  to  the  sum  of  £234,213  I6s.  Id.,  in  respect  of  the  proceeds 
of  stock  sold  out  under  powers  of  attorney  alleged  to  have  been  forged  ;  and  also  in 
respect  of  a  further  debt  of  the  like  nature,  amounting  to  £10,778  13s.  lOd.,  and  in- 
tended to  have  been  brought  forward  for  proof  in  the  names  of  Sir  Edward  Stracey 
and  Josias  Henry  Stracey,  and  also  in  respect  of  two  other  like  debts,  amounting 
together  to  the  sum  of  £18,221  12s.  6d.,  proved  against  the  separate  estate  of  the 
said  Henry  Fauntleroy  :  or  in  respect  of  any  other  debt,  claims  or  demands  whatso- 
ever, against  tiie  joint  or  separate  estates  of  the  said  bankrupts,  any  or  either  of 
them,  for  the  proceeds  of  stock  sold  out  under  powers  of  attorney  alleged  to  have 
been  forged.  And  this  meeting  hereby  fully  authorizes  and  empow-[294]-ers  the 
assignees  to  take  all  such  measures  as  they  shall  in  their  discretion  think  fit  for  carry- 
ing such  agreement  as  aforesaid  with  the  Bank  of  England  into  fuU  and  complete 
execution. 

That  the  total  amount  of  debts  proved  under  the  said  commissions,  exclusive  of 
the  said  sums  proved,  as  hereinbefore  is  mentioned,  in  respect  of  forged  stock,  is  the 
sum  of  £563,637  or  thereabouts  ;  and  the  total  number  of  creditors  who  have  so  proved 
is  1050  or  thereabouts. 

The  petition  prayed  their  Lordships  to  confirm  the  said  resolutions,  and  to  order 
and  direct  that  the  petitioners  should,  out  of  the  said  sum  of  £95,559  8s.  1  d.,  and  the 
exchequer  bills  wherein  the  same  or  any  part  thereof  was  invested,  and  the  profits, 
interest  and  accumulations  thereof,  pay  to  the  said  Governor  and  Company  the  sum 
<if  £95,000  upon  and  in  consideration  of  the  said  Governor  and  Company,  and  all 
I  tlier  necessai-y  parties,  releasing  the  petitioners  and  the  estate  and  effects  of  the  said 
bankrupts  from  all  claims  and  demands  whatsoever  in  respect  of  the  premises,  in 
the  manner  mentioned  in  the  said  resolutions.  And  that  the  petitioners  might  be 
at  libertv  to  take  all  proper  and  necessary  measures  for  carrving  the  said  resolutions 
into  effect,  and  that  all  the  surplus  and  remainder  of  the  said  sum  of  £95,559  8s.  Id. 
exchequer  bills,  profits,  interest  and  accumulations,  might  be  transferred  and  paid 
to  the  petitioners  as  part  of  the  estate  of  the  said  bankrupts. 

The  Lords  Commissioners  said  that  they  did  not  see  any  objection  to  the  prayer 
ijf  the  petition,  and  they  assented  to  it. 


[295]  APPEAL 

From  the  Court  of  Chancery. 

HIS  MAJESTY'S  ATTORNEY-GENERAL,  at  the  Relation  of  EDWARD,  LORD  SUF- 

FIELD,  and  ALEXANDER  NOWELL,  Esq.,— A ppeHanti ;  The  PRINCIPAL 

and  SCHOLARS  of  KING'S  HALL  and  COLLEGE  of  BRAZEN  NOSE,  in 

OXFORD,  GOVERNORS  of  the  FREE  SCHOOL  of  QUEEN  ELIZABETH,  in 

MIDDL'ETON,— Respondents. 

[Mews'  Dig.  iii.  279 ;  S.C.  8  Bli.  N.S.  377  ;  and  in  Ch.,  1  L.J.  Ch.  66.     Fol- 
lowed in  A.-G.  V.  Trinity  College,  Cmnhridge,  24  Beav.  400.] 

Wliere  a  fund  is  given  to  the  members  of  a^  corporate  body  aS'  trustees  for  tlie 
maintenance  of  a  school,  if  such  fund  is  not  given  out  and  out,  but  only  as  the 
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trustees  may  think  best  ta  apply  it  for  tlie  advantage  of  tiie  school,  tlie  hurplus, 
after  satisfying  tlie  exact  charge  first  created  upon  the  fund,  belongs  to  tlie 
trustees. 
Tlie  miiniier  in  which  the  donor  of  the  fund,  who  was  tlie  first  trustee  under  the 
grant  by  which  tlie  school  was  provided  for,  conducted  himself  in  the  dis- 
tribution of  the  fund,  is  very  strong  evidence  of  intention,  and  may  be  so 
treated  by  the  Court  in  construing  tlie  grant  itself. 

This  was  an  information  filed  by  the  Attorney-general  in  the  Court  of  Chancery, 
at  tlie  relation  of  the  Appellants,  against  the  Respondents,  on  the  18tli  of  June  1827, 
to  obtain  the  decree  and  directions  of  tlie  Court  for  tlie  better  iiuiiiiteiKuice  and 
augmentation  of  the  Free  School  of  Queen  Elizabeth,  at  Middleton,  in  the  county  of 
Lancaster;  and  for  the  application  of  tlie  surplus  rents,  and  the  fines  arising 
from  the  charity  estates  in  question  in  tlie  cause,  toi  those  purposes,  sucii  surplus 
income  being  alleged  to  be  unlawfully  applied  by  the  Respondents  to  their  own  use, 
or  for  their  general  corporate  purposes. 

[296]  The  case  stated  by  the  information  was  in  substance  as  follows: — That 
by  letters  patent,  bearing  date  on  or  about  the  11th  of  August  I57"2,  and  in  the 
fourteenth  year  of  the  reign  of  Queen  Elizabeth,  after  reciting  that  Alexander  Nowell, 
clerk,  Dean  of  the  Cathedral  Church  of  St.  Paul's,  London,  had  humbly  prayed  that, 
whereas  witliin  the  parish  of  Middleton  aforesaid,  a  certain  Grammar  School 
anciently  held  and  used,  then,  from  the  smallness  of  the  stipend  of  the  headmaster 
of  the  same,  had  been  deserted,  and  almost  reduced  to  nothing,  she,  for  the  re-estab- 
lishing tlie  same  school,  and  also  for  the  better  iiiformation,  instruction,  and  education 
in  literature  of  boys  and  young  men  dwelling  in  Middleton  aforesaid,  Preswick  and 
Oldham,  and  the  other  places  thereunto  adjoining,  should  think  fit  to  erect,  found 
and  establish  a  certain  free  and  perpetual  Grammar  School,  which  should  last  for 
ever,  constantly  in  the  same  village  ot  Middleton  ;  she,  of  that  singular  care  which 
she  had  for  the  pious  and  liberal  bringing  up  of  the  youth  of  her  kingdom,  and  ol" 
the  benevolence  with  which  she  cultivated  literature,  which  was  of  the  gieatest 
assistance  in  imparting  and  cultivating  virtue,  and  the  pursuit  of  science  as  well, 
did  will,  grant  and  ordain,  that  by  virtue  of  those  her  letters  patent,  there  might 
and  should  be  foi  ever,  within  the  aforesaid  village  and  parish  of  Middleton,  a  certain 
free  and  perpetual  Grammar  School,  for  the  education  and  instruction  of  youth 
tlierein,  and  in  tlie  neighbouring  places  dwelling,  in  grammar,  which  should  remain 
for  ever,  and  be  called  tlie  Free  School  of  Queen  Elizabeth,  in  Middleton  ;  with  one 
master  or  pedagogue,  and  one  under-master ;  and  whensoever  the  oflice  or  place  of 
master  or  pedagogue  should  in  future  become  void.  Her  Majesty  willed  and  ordained 
tliat  then  and  so  often  the  aforesaid  Alexander  Nowell,  during  his  [297]  life,  in  the 
manner  therein  mentioned,  should  nominate  and  appoint ;  and  after  the  deatli  of  the 
said  Alexander  Nowell,  the  principal  and  scholars  of  King's  Hall  arid  College  of 
Brazen  Nose,  in  Oxford,  and  their  successors,  or  the  principal  and  the  majority  of 
six  senior  scholars,  fellows  of  the  sa.me  King's  Hall  and  College  for  the  time  being 
for  ever,  in  the  manner  therein  mentioned,  sJiould  choose  and  appoint  a  man,  honest, 
learned,  and  fit  for  the  office  of  master  or  pedagogue  of  the  Free  School  aforesaid : 
also  her  said  Majesty  did  make,  nominate,  constitute  and  incorporate  tiie  persons, 
when  so  nominated  or  elected  and  appointed  as  masters  or  pedagogues  of  the  Free 
School  aforesaid,  in  form  aforesaid,  masters  thereof  for  ever;  and  that  the  said 
masters  or  pedagogues  of  the  Fiee  School  aforesaid,  might  and  should  be  one  body 
corporate  in  themselves  in  deed  and  name,  by  the  name  of  the  Master  of  the  Free 
School  of  Queen  Elizabeth,  in  Middleton  ;  and  that  by  the  same  name  they  might 
pleiid  and  be  impleaded,  and  every  of  them  might  so  do  in  all  Courts.  The  said 
Alexander  Nowell  in  his  life-time,  and  the  principal  and  scholars  of  the  said  College 
after  his  death,  were  declared  entitled  to  nominate  and  a|)point  the  under-master. 
And  moreover  she  did  will,  ordain  and  grant,  that  the  i>rincipal  and  scholars  of 
King's  Hall  and  College  of  Brazen  Nose,  in  Oxford,  and  their  successors,  should  be 
governors  of  the  Free  School  aforesaid  for  ever  ;  and  that  they  and  their  successors, 
governors  of  the  aforesaid  Free  Scliool,  in  deed,  fact  and  name,  should  be  one  body 
corporate  and  politic  in  themselves,  for  ever,  by  tlie  name  of  principal  and  scholars 
of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford,  governors  of  the  Free  School  of 
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Queen  Elizabeth,  in  Middletoii,  incorporate  and  established.  The  principal  and 
scholars  were  for  this  purpose  incorporated  and  [298]  made  capable  of  taking  lands, 
etc.  and  were  to  have  a  common  seal,  etc.-  And  she  did  will  and  ordain,  tliat  further 
there  should  be,  of  her  own  foundation,  in  the  aforesaid  King's  Hall  or  College  of 
Brazen  Nose,  in  Oxford  aforesaid,  above  the  ancient  and  accustomed  number  of 
scholarships  and  scholars  established  in  the  same  King's  Hall  and  College  of  Brazen 
Nose,  in  Oxford,  six  scholarships  or  places  for  scholars,  to  continue  for  ever;  and 
that  six  proper  youths,  who  should  have  perfectly  learned  the  rudiments  of  grammar, 
(either  in  the-  Free  School  aforesaid,  which  she  chiefly  desired,  if  so  many  from  time 
to  time  therein  should  be  found  who  should  have  been  in  the  same  school  for  three 
years  at  the  least;  or  otherwise  in  the  schools  of  ^Mialley  or  Burneley,  in  lier  said 
county  of  Lancaster,  if  so  any  in  the  same  or  any  other  of  them  should  be  found  fit. 
who  had  been  in  any  other  of  them  for  three  years  at  the  least ;  or  otherwise,  in  any 
other  grammar  school  in  her  said  county  of  Lancaster,)  should  be  joined  to  the  said 
King's  Hall  and  College  aforesaid,  from  time  to  time,  and  unto  the  same  scholarships 
or  places  for  scholars  from  time  to  time  should  be  appointed  and  constituted,  and 
should  enjoy  the  same  for  six  years  and  no  more,  and  should  be  called  scholars  of 
Queen  Elizabeth,  in  King's  Hall  or  College  of  Brazen  Nose,  and  should  have  a  per- 
petual succession  ;  and  that  the  nomination  of  such  six  scholars,  from  time  to  time 
to  be  chosen  into  the  said  King's  Hall  and  College  of  Brazen  Nose  aforesaid,  should 
belong  and  appertain  to  the  said  Alexander  Nowell  as  long  as  he  should  live,  and  after 
his  decease  to  the  said  principal  and  scholars  of  the  King's  Hall  and  College  of  Brazen 
Nose  aforesaid,  and  their  successors  for  ever,  to  be  nominated  and  elected  in  the 
manner  and  form  in  which  the  then  present  scholars,  fellows  of  the  same  [299]  King's 
Hall  and  College,  were  nominated  and  cliosen.  The  letters  patent  then  directed  the 
manner  in  which  the  pi-esentation  of  tlie  said  scholars  should  be  made,  and  connnanded 
that  they  should  be  subject  to  the  same  statutes  and  ordinances  a.s  the  other  scholars 
of  tlie  College,  with  which  College  they  were  incorporated.  The  letters  patent  then 
recited  Alexander  Nowell's  purpose  to  establish  more  scholarships,  and  gave  license 
to  the  said  Alexander  Nowell.  his  heirs,  executors,  administrators  and  assigns,  that  he 
or  they,  or  any  one  of  them,  might,  and  might  be  able  to  make,  found,  erect  and 
establish  seven  scholarships  or  places  for  scliolai-s  (besides  the  aforesaid  six  scholar- 
ships thereby  established,  and  above  the  accustomed  number  of  scholarships,  in  the 
aforesaid  King's  Hall  and  College  aforesaid,  of  old  appointed),  either  all  together 
or  at  different  times,  in  the  said  King-'s  Hall  and  College  for  ever,  and  to  all  future 
times  to  continue.  These  scholarships  were  to  be  under  the  same  regulations  as  those 
previouslv  establislied.  and  the  said  seven  scholars  were  to  be  elected  from  Middleton 
school,  or  from  the  schools  of  Whalley  or  Burneley,  or  any  other  grammar  school  in 
the  county  of  Lancaster.  Their  stipends  to  be  fixed  by  Alexander  Nowell,  his  heirs,  etc.  ; 
and  power  was  granted  to  Alexander  Nowell  during  his  life,  and  to  the  principal  and 
scholars  afterwards,  to  make  ordinances  touching  the  governing  and  directing  the 
masters,  etc..  and  touching  the  stipends  and  salaries  of  the  said  master  and  under- 
master  of  the  Free  School  aforesaid  ;  and  of  the  scholars  in  King's  Hall  and  College 
aforesaid,  as  well  founded  as  aforesaid  or  to  be  founded,  and  every  of  theru  ;  and  also 
every  other  thing  whatsoever,  signified  or  to  be  signified,  touching  and  concerning  the 
same  Free  School,  and  the  scholars  of  the  same  for  the  time  being,  and  the  order, 
govern-[300]-ance,  preservation  and  disposition  of  the  rents  and  revenues  for  the 
s.ui>por-t  of  the  said  Free  School  and  scholars,  so  that  the  said  ordinances  and  statutes 
sliould  not  be  contrary  to  the  ordinances  in  those  her  letters  patent  expressed  ;  which 
said  statutes  and  ordinances,  so  to  be  made,  she  did  will,  grant  and  command,  firmly 
and  inviolably  to  be  observed  from  time  to  time  for  ever.  Her  Majesty  then  granted 
cer-tain  lands  to  the  principal  and  fellows,  governors  of  the  Free  School  of  Queen 
Elizabeth,  for  the  purposes  of  the  school.  The  premises  granted  extended  to  the  value 
of  £28  7s.  2d.  per  annum ;  to  hold  to  the  principal  and  scholars,  governors  of  the 
Free  School,  and  their  successors,  in  free  alms,  paying  to  the  Queen  the  yearly  rent  of 
£8  7s.  2d.  To  this  intent,  that  out  of  the  pi-emises  ther-eby  befor-e  granted,  and  of 
other  lands,  tenements,  rents  and  hereditaments  in  future,  to  the  use  of  the  Fr-ee 
School  aforesaid,  and  *  the  scholar-s  aforesaid,  and  granted  to  the  use  of  the  aforesaid 

*  The  passage  here  was  said  to  be  incorrectly  translated,  tlie  words  being  "  Ed 
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principal  and  scholars  ot'  King's-  Hall  and  Cullejie  of  Brazen  Nose,  in  Oxiord. 
governors  of  the  Free  School  aforesaid,  or  tJieir  successors,  to  be  given  and  granted, 
tlie  said  principal  and  scholars  of  King's  Hall  and  Brazen  Nose,  in  Oxford,  go-[301]- 
vernors  of  the  Free  School  aforesaid,  a.nd  their  successors,  should  pay,  or  cause  to 
be  paid,  annually  for  ever,  a  certain  annual  stipend  of  20  marks,  at  the  least,  of 
lawful  money  of  England,  to  the  aforesaid  Edmund  Ireland,  the  then  master  of  the 
Free  School  aforesaid,  and  his  successors  for  the  time  being  ;  a  certain  annual  stijiend 
of  10  marks,  at  the  least,  of  lawful  money  of  England  aforesaid,  to  the  aforesaid 
under-master  of  the  aforesaid  Free  School,  for  tlie  time  being,  at  the  feast  of  St. 
Michael  the  Archangel,  and  the  Annunciation  of  the  Blessed  Virgin  Mary,  or  witiiin 
four  weeks  next  following  the  said  feasts,  by  equal  poitions;  and  to  each  of  the  si\ 
schol.ars,  by  her  as  aforesaid  founded,  and  to  be  chosen  and  elected  into  King's  Hall 
and  College  aforesaid,  from  time  to  time,  five  marks  of  lawful  money  of  England, 
annually  payable  at  the  four  periods  of  the  year,  etc.  And  moreover,  she  gave  and 
granted  to  the  aforesaid  principal  and  scholars  of  King's  Hall  and  College  of 
Brazen  Nose,  in  Oxford  aforesaid,  governors  of  tlie  Free  School  aforesaid,  and  to  their 
successors,  special  and  free  licence,  etc.  to  receive  to  them  and  their  successors,  after 
the  date  thereof  for  ever  (above  the  premises  thereby  granted,  and  above  the  lands, 
tenements  and  hereditaments  whatsoever  received,  or  to  be  thereaftei  received,  bv 
the  aforesaid  principal  and  scholars  of  King's  Hall  and  College  of  Brazen  Nose,  in 
Oxford,  by  virtue  of  any  letters  patent,  by  lier  progenitors,  or  any  of  tlitm,  or  by 
tlieir  licence  to  the  same  principal  and  scholare  thereinbefore  granted),  as  well  for 
the  better  support  and  maintenance  of  the  Free  School  aforesaid,  and  scholars  afore- 
said, those  as  w-ell  thereby  founded  as  those  in  future  to  I>e  founded,  as  for  llie 
support  of  poor  students  in  the  said  King's  Hall  and  College  of  Brazeii  Nose,  in 
Oxford  aforesaid,  and  for  further  augmenting  the  number  of  scho-[302]-lars  or 
students,  as  well  of  her,  her  heirs  and  successors,  as  of  the  said  Alexander  Nowell,  his 
heirs,  etc.  or  of  any  other  persons  or  person  whatsoever,  any  manoi-s,  etc.  within  the 
kingdom  of  England,  or  elsewhere  within  her  dominions,  which  were  not  held  im- 
mediately of  her,  her  heirs  or  successors,  in  capita  or  otherwise,  by  military  service, 
if  only  they  did  not  exceed  the  clear  yearly  value  of  £100,  beyond  all  burtiicns  and 
reprisals,  according  to  the  true  yearly  value  of  the  same;  and  to  the  same  Alexander 
Nowell,  his  heirs,  etc.,  and  to  any  persons  whomsoever,  that  he  or  they  might  give, 
etc.  the  manors,  etc.  which  were  not  held  for  her,  her  heirs  or  successors,  immediately. 
in  capite  or  otherwise,  by  military  service,  of  the  clear  yearly  value  of  £100,  beyond 
•all  burthens  and  reprisals,  according  to  the  true  ancient  value  of  the  same,  to  the 
said  principal  and  scholars  of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford 
aforesaid,  governors  of  the  F'ree  School  aforesaid,  and  to  their  successors,  for  the  use 
aforesaid,  for  ever  ;  by  the  tenor  of  those  presents  likewise  she  gave  special  licence  to 
have,  hold  and  enjoy,  and  in  mortmain,  to  the  said  jjrincipal  and  scholars  of  King's 
Hall  and  College  of  Brazen  Nose,  in  Oxford  aforesaid,  governors  of  the  Free  School 
aforesaid,  and  their  successors,  to  possess  for  ever  as  therein  mentioned. 

The  information  then  stated  certain  deeds  creating  the  funds  necessary  for 
carrying  into  effect  the  intention  expressed  in  the  lettere  patent  ;  most  of  these  were 
deeds  relating  to  lands  which  Dean  Nowell  had  himself  purchased.  These  lands 
were  granted  by  Dean  Nowell  to  the  Queen,  and  by  her  second  letters  patent  were 
granted  by  her  for  the  purposes  of  tlie  charity.  This  course  was  adopted  in  order 
to  avoid  the  statutes  of  mortmain. 

[303]  And  the  information  further  stated,  that  by  letters  patent,  dated  25  June 
1579,  it  was  witnessed  that  her  Majesty,  of  her  special  grace,  etc.  and  also  at  the 

tamen  intentione,"  and  it  was  said  that  the  word  tumeti  was  put  in  opposition  to 
the  words,  "  ad  prnprivni  opi/s  et  usiim."  The  whole  passage  stood  thus  in  the 
original:  "  praedict'  principali  et  scholaribus  Aulae  Regiae  et  Collegii  de  Brasen 
Nose  in  Oxon',  Gnbernatoribus  liberae  scliolae  Reginae  Elizabeth,  in  Middleton 
praed',  et  successoribus  suis,  imperpetuum  ad  jiropriu,  ojius  et  usum  eorundem 
principalis  et  scholariiu'  ejusdem  Aulae  Regiae  et  Collegii  de  Brapen  Nose,  Guber- 
natorum  liberae  scholae  praed',  et  successorum  suorum  imppm.  Ea  tamen  inten- 
tione quod  et  praemissis  concessis  etc.  ad  usum  lilierae  scholae  praed',  et  discipulorum 
praedcorum,  praedictis  principali  et  scholaribus  Aulae  Regiae,  Gubernatoribus,  etc.'" 
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humble  petition  of  the  said  Alexander  Nowell,  gave  and  granted  to  the  principal 
and  scholars  of  Brazen  Nose,  governors  of  her  said  Free  School  in  Middleton,  all 
that  the  said  lordship  and  manor  of  Upbury,  and  otlier  the  hereditaments  and  pre- 
mises mentioned  and  comprised  in  a  certain  deed-poll  therein  referred  to,  all  and 
singular  which  premises  her  said  Majesty  then  lately  had,  to  her  or  her  heirs  and 
successors,  of  the  gift  and  grant  of  the  said  Alexander  Nowell,  as  by  the  writing  of  the 
said  Alexander  to  her  made,  and  in  her  Chancery  enrolled,  of  record  more  fully  was 
manifest  and  appeared,  as  fully  and  freely,  and  wholly,  as  any  person  or  persons 
theretofore  having,  holding,  or  being  seised  of  the  same,  or  any  parcel  of  the  same, 
ever  had,  or  ought  to  have  held  or  enjoyed  the  same,  or  any  parcel  of  them;  to  hold 
in  perpetual  mortmain,  to  possess  tlie  said  manors,  etc.  with  their  appurtenances, 
to  the  said  principal  and  scholars  of  King's  Hall  and  College  aforesaid,  governors 
of  her  said  Free  School  in  Middleton,  and  their  successors  ;  to  hold  of  her  said 
Majesty,  her  heirs  and  successors,  in  free,  pure  and  perpetual  alms,  for  ever.  And 
her  said  Majesty  willed  also,  that  the  aforesaid  principal,  and  every  one  of  the 
fellows  of  the  College  aforesaid,  when  they  should  receive  the  said  letters  patent  of 
her  Majesty's  said  gift,  should  each  separately  take  an  oath  in  their  public  assembly, 
that  they  would  pay  over  *  the  rents  and  sums  of  money  which  from  the  said  [304] 
manor  of  Upbury  and  rectory  of  Gillingham  should  come  into  their  hands,  unto 
and  for  the  purposes  tliereinafter  set  forth,  for  ever,  in  all  times  then  to  come;  that 
is  to  say,  that  they  would  pay  every  year  to  each  of  lier  said  Majesty's  thirteen  poor 
scholars,  elected  out  of  her  Free  School  in  Middleton  aforesaid,  or  other  schools  in 
her  said  county  of  Lancaster,  according  to  her  foundation  of  the  said  school,  for 
their  support,-\  £.3  6s.  8d.  of  lawful  money  of  Great  Britain  ;  and  to  the  master  of 
her  said  Free  School  in  Middleton,  23s.  4d.  per  annum  ;  and  to  the  under-master  of 
the  said  school,  £3  6s.  8d.  per  annum  ;  as  an  augmentation  or  increase  of  their 
stipends,  by  equal  portions,  every  period  of  three  months,  or  usual  quarters  of  the 
year.  Also,  as  she  understood  that  the  stipends  of  tlie  principal  and  fellows  of  the 
said  College  were  very  small,  her  said  Majesty  willed,  that  out  of  the  said  rents  and 
sums  of  money  they  should  pay  6s.  8d.  every  week,  for  the  improvement  of  the 
commons  of  the  said  principal  and  fellows,  who  shoul  1  be  present  in  the  said  College 
during  those  weeks,  or  should  be  absent  on  college  business;  of  whicli  sum,  every 
week,  16d.  should  be  given  to  the  principal,  if  present ;  lOd.  to  the  vice-principal, 
if  present;  and  the  other  -Is.  6d.  to  the  fellows  who  should  be  present,  for  the  increase 
of  their  commons  ;  but  if  tlie  principal,  vice-principal,  fellows  or  fellow,  should  be 
absent,  and  that  absence  be  not  on  tlie  business  of  tlie  College,  then  her  Majesty  willed 
that  they  should  give  them  no  part  of  the  said  6s.  8d.  for  the  time  of  such  absence  ; 
but  when  the  principal  should  be  absent,  and  not  on  the  business  of  the  College,  then 
her  Majesty  willed  that  they  should  give  no  part  of  the  said  6s.  8d.  for  [305]  the  time 
of  such  absence;  but  when  the  principal  and  scholars  should  be  absent,  and  not  on 
the  business  of  the  College,  the  vice-principal  tlien  present  should  receive  16d.  ;  and 
when  the  vice-principal  should  be  absent,  and  not  on  the  business  of  the  College,  the 
senior  of  the  fellows  who  should  fill  his  place  should  receive  lOd.  above  and  beyond 
his  share  of  the  said  -Is.  6d  :  moreover,  her  Majesty  willed  that  every  principal  and 
fallow  at  the  time  of  his  election  or  admission,  or  afterwards,  severally  should  take 
an  oath  at  the  public  assembly  of  the  fellows  of  the  College  aforesaid,  that  they  would 
expend  |  tlie  said  rents  and  sums  of  money  for  the  jnirposes  aforesaid  ;  and  also 
should  take  an  oath  that,  as  often  as  any  fellowship  or  fellowships  should  happen  to 
he  vacant,  they  sJiould  choose  and  admit  him  or  them  from  among  her  said  scholars 
aforesaid,  who  sliould  either  be  superior  or  equal  to  the  other  competitors  in  erudition, 
puibity  of  conduct,  or  piety,  into  such  fellowsliip  or  fellowships. 

The  information  stated  that  the  rents  under  the  indenture  of  26th  October  1574, 


*  This  expression,  it  was  contended,  on  the  part  of  the  Respondents,  was  im- 
j  loperly  translated.  The  word  was  impendent,  which  was  said  by  them  to  mean 
-lot  to  "  pay  over,"  but  to  "  bestow  "  or  "  employ." 

t  The  words  here  were  ad  ipsorum  victum,  whiili  the  Respondents  contended 
meant  "  towards  their  living." 

I  This  was  another  instance  of  the  alleged  inaccuracy  of  the  translation.  The 
verb  was  impendo,  which  it  was  urged  meant  to  "  apply,  bestow  or  employ." 
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together  with  the  coiiventioiiul  vent  of  £1  Kis.  4d.,  amounting  togetlier  to  £315  Os.  6d.. 
were  for  several  years  received  by  the  principal  and  scholars,  and  applied  by  theui 
in  payment  of  the  stipends  under  the  letters  patent.  But  that  after  the  year  1590, 
the  rent  of  ti  Kis.  id.  ceased  to  be  so  a[iplied,  but  was  applied  by  them  to  their  own 
use,  they  alleging  that  it  was  the  intention  of  Alexander  ^owell  that  the  same  should 
be  unappropriated,  and  fall  into  the  general  revenues  of  tiie  College.  That  there 
was  no  evidence  of  such  intention  in  tlie  letters  patent.  [306]  I'liat  the  principal 
and  scholars,  f(u-  several  years  after  they  entered  into  receipt  of  the  rent  of  £6(i 
i;is.  4d.,  applied  the  same  m  payment  of  the  stipends,  except  certain  portions  during 
imn-resideuce,  which  were  improperly  applied  to  their  own  use.  That  at  Michael- 
mas, 16S6,  the  principal  and  scholars  entered  into  possession  of  the  manor  of  Up- 
bury,  and  granted  leases  for  short  terms,  reserving  the  old  rent,  and  took  fines  upon 
renewals,  and  applied  the  fines  and  surplus  rents  to  their  own  use.  That  for  several 
years  after  the  date  of  the  letters  patent,  the  surplus  rents  were  applied  in  payment 
of  the  stipends  in  support  of  the  thirteen  scholarships;  but  that  in  1700,  these 
thirteen  scholarships  were  reduced  and  consolidated,  notwithstanding  which,  there 
had  been  a  deficiency  of  candidates  for  the  scholarships.  And  that  the  stipends  un- 
appropriated were  applied  by  the  principal  and  scholars  to  their  own  use,  or  to  the 
general  benefit  of  the  College.  The  information  then  stated  the  particulars  of  what 
the  trust  estates  consisted,  the  manner  in  which  the  value  of  those  estates  had  in- 
creased, and  in  which  the  income  had  been  applied.  The  information  alleged  that 
the  school-house  had  been  built  at  the  e.xpense  of  Alexander  Nowell,  and  that  it  was 
now  in  a  ruinous  state  and  condition. 

The  information  furtiier  stated,  that  the  school  consisted  of,  and  was  divided  into, 
an  upper  and  a  lower  school ;  wherecf  the  upper  school  contained  about  forty  or 
fifty  boys,  who  were  for  the  most  part  taught  only  reading,  writing  and  arithmetic, 
a  very  few,  if  any,  of  the  boys  being  instructed  in  classical  learning,  according  to 
what  appeared  by  the  letters  patent  to  have  been  the  primary  intention  of  the  said 
establishment,  but  which  had  for  a  great  many  years  past  l)een  wholly,  or  almost 
■wholly,  neglected  [307]  and  abandoned  ;  that  the  lower  school  contained  about  sixty 
or  seventy  boys  and  girls,  who  were  taught  only  reading  and  writing  ;  and  that  for 
their  education  in  the  upjier  school  the  boys  paid  to  the  said  head-master  the  sum 
of  £1  Is.  each  per  quarter  ;  and  that  for  their  education  in  tiie  lower  school,  the  boys 
and  girls  paid  to  the  said  under-master,  in  some  cases  the  sum  of  four-pence,  and  in 
other  cases  tlie  sum  of  two-pence  each  by  the  week  ;  all  whicli  payments,  together  with 
the  subjects  and  mode  of  instruction,  were  alleged  liy  the  information  to  be  contrary 
to.  or  wholly  inconsistent  with,  the  cliaritable  intents  and  purposes  of  the  founders. 

The  information  further  stated,  that  no  scholars  had  beeiL  elected  from  the  scliool 
at  Middleton  for  several  years  past  ;  that  the  purposes  of  the  charity  were  neglected, 
notw-ithstanding  the  funds  were  amply  sufficient.  It  alleged  that  the  Respondents  were 
trustees  of  the  whole  surplus  income,  for  the  benefit  of  the  free  grammar  school  at 
Middleton,  and  such  other  objects  of  the  founder's  bounty  as  were  still  capable  of 
being  carried  into  effect.  But  that  they  had  for  a  century  ceased  to  apply  the  income 
of  the  charity,  except  to  pay  the  stipends  of  the  master  and  under-master. 

And  the  information  tlierefore  prayed,  that  tlie  rights  of  the  charity,  in  respect 
of  the  sc^'eral  matters  mentioned  in  the  information,  might  be  ascertained  and  de- 
clared ;  that  all  proper  directions  might  be  given  for  the  establishment  and  mainten- 
ance of  the  charity,  and  for  the  increase  and  augmentation  of  the  said  establishment, 
by  and  out  of  the  charity  estates;  and  that  an  account  might  be  taken  of  the  estates 
belonging  to  the  charity,  or  which  were  then  subject  to  the  trusts  thereof,  and  of  what 
was  due  in  respect  thereof  from  the  Respondents,  in  their  capacity  of  [308]  governors 
of  the  Free  Scliool  of  Queen  Elizabeth  at  Middleton  ;  and  that  what  should  be  found 
due  from  tliein  might  be  answered  and  ]iaid  by  them  ;  and  that  it  might  fie  referred 
to  one  of  the  Masters  of  the  Court  to  ajijirove  of  a  scheme  for  the  application  thereof, 
and  for  the  better  regulation  of  the  charity  in  future,  and  the  administration  of  the 
charity  estates,  and  the  application  of  the  funds  and  income  of  the  charity  to  tlie 
purposes  so  to  be  declared  respecting  the  same;  and  that  in  the  mean  time  a.  receiver 
miglit  be  appointed  of  the  charity  estates,  with  the  usual  directions. 

The  answer  of  the  Responr'ents  admitted  the  letters  patent  and  other  documents, 
and  admitted  the  possession  of  the  estates.     The  answer  then  stated  that  the  rents. 
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amounting  to  £20  per  annum,  under  the  first  letters  patent,  were  applied  in  pay- 
ment of  the  stipends  of  the  master  and  under-master.  That  from  1589,  the  rent  of 
£66  13s.  4d.,  whicli  was  also  reserved  on  the  subsequent  lease,  was  also  duly  applied, 
e.xcept  as  to  some  parts  of  sucli  stipends,  which  were  allowed  to  fall  into  the  general 
revenue  of  the  college;  and  afterwards  the  disposition  thereof  was  regulated  by  A. 
Nowell.  That  the  endowment  of  thirteen  scholars  failed  of  taking  full  effect.  That 
there  was  no  time  when  the  scholarships  were  filled  from  Middleton  school.  That  in 
consequence  of  that  circumstance,  other  students  were  nominated  by  Nowell  ;  and 
that  as  early  as  1609,  birth  in  Lancashire  becaiue  a  sufficient  ground  of  eligibility. 
That  as  the  Respondents  believed  that  the  number  of  scholars  could  not  by  any 
remedial  means  be  kept  full,  they  did  about  the  year  1700  effect  a  consolidation  of 
twelve  of  the  scholarships  into  one  ;  that  the  consolidated  stipends  were  paid,  except 
during  vacancies.  [309]  That  the  thirteenth  scholarsiiip  was  usually  vacant ;  and 
that  the  surplus,  after  answering  the  prescribed  payments,  was  used  for  the  general 
benefit  of  the  college,  in  the  same  manner  as  it  had  been  during  the  life  of  Dean 
Nowell  himself. 

The  answer  further  stated,  tiiat  the  rent  of  £4  13s.  4d.  was  applied  towards  the 
finding  of  the  Queen's  scholars  until  1590,  when  the  principal  and  scholars  came  into 
possession  of  the  rents  and  profits  of  the  manor  of  Upbury,  when  Dean  Nowell  con- 
sidering it  unappropriated,  allowed  it  to  fall  into  the  general  revenues  of  the  Col- 
lege :  and  afterwards,  in  1590,  1591  and  1592,  Dean  Nowell  applied  to  the  principal 
and  scholars  to  pay  it  to  one  of  his  relations,  and  which  was  done  for  those  three 
years,  and  the  money  itself  had  been  ever  since  disposed  of  as  part  of  the  unappro- 
priated revenues  of  the  College. 

The  answer  further  stated,  that  the  defendants  had  constantly  allowed  the  Master 
of  the  school  to  hold  and  enjoy  the  lands  attached  to  it.  That  the  stipends  to  the 
master  and  under-master  liad  been  duly  and  regularly  paid.  That  no  scholars  had 
been  elected  from  Middleton  to  Brazen  Nose  during  the  last  twenty  years  ;  but  by 
reason  that  the  registries  of  the  said  College,  though  they  regularly  noticed  the  elec- 
tions and  dates  of  the  elections  of  scholars,  did  not,  except  occasionally,  indicate 
from  what  school  they  came,  the  Respondents  did  not  know  and  could  not  set  forth 
whether,  during  the  space  of  the  last  century,  any  scholars  had  beeii  elected  from  the 
said  school  at  Middleton  to  Brazen  Nose  College  aforesaid  ;  but  they  believed  that  in 
all  such  elections  a  preference  had  been  given  to  sucli  candidates,  if  any,  as  presented 
themselves  from  schools  within  the  scope  and  directions  of  the  said  [310]  grant. 
And  the  Defendants  stated  they  did  not  believe  that  it  was  the  intention  of  Queen 
Elizabeth  or  of  Dean  Nowell  that  the  whole  of  the  trust  property  should  be  applied 
for  the  sustentation  of  the  school,  but  that  Brazen  Nose  College  was  an  equal  object 
of  Dean  Nowell's  bounty  ;  and  they  supported  this  allegation  by  reference  to  the 
conduct  of  Dean  Nowell  himself,  with  respect  to  the  appropriation  of  the  funds.  They 
further  alleged  that  Alexander  Nowell  was  educated  at  Brazen  Nose,  was  a  fellow  of 
the  College,  and  subsequently  to  the  second  letters  patent  became  principal  thereof, 
and  during  the  time  he  was  such  principal  the  surplus  of  the  rents  was  taken  by  the 
College  for  its  own  proper  use.  They  submitted  that  he  purposely  limited  the  sti- 
pends, in  the  expectation  that  the  rents  would  not  be  increased,  nor  the  stipends 
altered  ;  and  that  he  meant  and  intended  that  the  contingent  advantage  which  might 
accrue  from  a  fine  upon  the  renewals  of  the  lease  of  the  said  estates,  in  case  the  same 
should  progressively  increase  in  value,  would  and  should  be  retained  by  the  principal 
and  scholars  of  the  said  College,  and  applied  to  the  general  use  and  benefit  thereof; 
and  therefore  that  he  gave  no  direction  for  the  application  of  any  future  surplus. 
And  that  accordingly,  the  surplus  of  such  rents  and  profits  had  from  the  very  earliest 
time,  when  the  said  principal  and  scholars  of  Brazen  Nose  became  possessed  of  and 
entitled  to  the  same,  been  applied  and  administered  for  the  general  benefit  of  the 
said  College,  and  its  advancement  as  an  institution  of  classical  learning,  without  con- 
trol or  opposition  by  the  said  Alexander  Nowell  during  his  lifetime,  and  without 
being  at  any  time  challenged  or  called  in  question.  And  the  said  Defendants  did 
humbly  insist  upon  such  uniform  enjoyment  and  administration  as  evi-[311]-dence 
of  the  intention  of  the  said  grant,  and  of  the  founder  of  the  said  charity  :  and  they 
did  submit  that  such  use  and  administration  was  an  application  thereof  to  a  charit- 
able purpose  and  consistent  with  the  general  purposes  of  the  said  grant,  and  ought 
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not  to  be  disturbed.  And  the  Defeudimts  by  their  answer  further  stated,  that  the 
oath  in  the  said  letters  patent  of  1579,  reipiired  to  be  taken  by  the  principal  and 
fellows  of  the  said  Hall  and  College  of  Brazen  Nose,  had  never  been  taken  ;  and  that 
the  same  so  far  a.s  regarded  a  preference  to  be  jriven  to  the  said  (Jueen's  scholars  in 
the  election  of  fellows  of  the  said  CoUetre,  was  inconsistent  and  irreconcileahle  with 
the  original  statutes  of  the  said  college  and  tlie  oatii  required  by  the  founders  thereof ; 
and  tliat  accordingly  another  form  of  oath  was,  as  appeared  by  the  said  registry, 
substituted  by  Dean  Nowell.  in  lieu  of  that  directed  to  betaken  by  the  letters  patent. 

That  the  charity  estates  were  considerable,  but  not  of  tlie  value  of  .£.'1000  per 
annum:  that  Nowell  treated  the  chapel  of  Lyginge  as  tiie  property  of  the  College: 
that  the  Defendants  were  not  intended  to  be  trustees  of  the  estates  for  the  benefit  oi 
the  school,  beyond  the  amount  of  the  several  stipends:  that  the  trust  property  had 
never  been  misapplied:  that  it  was  the  universal  practice  of  Colleges  to  apply  for 
their  general  corporate  purposes  the  surplus  arising  from  grants  to  them,  after 
payment  of  the  particular  charges  thereon  ;  and  any  interference  with  this  rule, 
established  for  centuries,  would  cause  great  confusion  and  distress  in  all  the  older 
Colleges  of  both  Universities.     That  such  application  ought  not  to  be  disturbed. 

The  answer  of  the  principal  and  scliolars  to  the  amended  information,  stated  that 
arrears  of  rent  were  remitted  by  the  College  to  the  tenants,  at  the  request  of  Alex- 
ander Nowell:  that  scholars  were  admitted  on  [312]  condition  that  they  sliould  not 
be  entitled  to  anv  salaries  until  tlie  same  should  be  received  by  tlie  College:  that 
Nowell  in  his  life-time  always  treated  the  College  as  the  chief  object  of  his  bounty: 
that  when  he  was  alive,  the  College  with  his  consent  took  the  surjilus  rents,  and 
applied  them  to  the  general  purposes  of  the  College:  that  Nowell  introduced  the 
custom  which  had  since  always  been  followed,  of  electing  students  from  other  places 
than  those  mentioned  in  the  letters  patent:  that  the  thirteen  scholarsliips  continued 
t  -  be  filled  for  some  time  with  persons  either  elected  from  the  school  or  substituted 
according  to  the  intent  of  Nowell:  that  for  a  considerable  time  previous  to  1712. 
there  had  been  a  great  deficiency  of  candidates,  and  about  that  year,  tlie  principal 
and  scholars  did  consolidate  the  stipends  of  twelve  of  the  scholarships,  which  they 
might  have  retained  on  the  ground  of  their  being  vacant:  that  tliey  reserved  the 
tliirteenth  as  evit'ence  of  the  original  stipend:  that  109  persons  liad  been  in  the 
enjoyment  of  the  charity  between  the  years  1700  and  1799:  that  tlie  school  house 
was  built  originally  bv  Dean  Nowell.  bnt  had  since  been  repaired  by  the  parish  of 
Middleton  :  that  the  funds  of  the  cliarity  had  always  been  applied  to  purposes  con- 
sistent therewith.  That  the  evidence  of  Dean  Nowell's  wishes  was  to  be  found  in 
tlie  letters  and  petition  of  Alexander  Nowell,  now  in  the  British  Museum,  and  to 
which  they  referred.  These  letters  were  set  out  in  an  appendix  ;  the  strongest  ex- 
pressions in  them  were  quoted  in  the  course  of  the  argument. 

A  replication  having  been  filed  to  the^e  answers,  issue  was  joined  ;  and  on  the 
16th  December  IS-'H,  tlie  Master  of  the  Eolls  dismissed  the  information  without  costs. 
The  case  was  then  brought  by  appeal  into  this  House. 

[313]  Mr.  Bickersteth,  and  Dr.  Lushington,  (with  whom  wa*  Mr.  Blenman.)  for 
the  Appellant"  :  — The  Respondents  are  not  entitled  to  apply  the  surplus  of  the  rents  to 
their  own  use,  but  are  bound  tO'  apply  them  to  the  purposes  specified  in  the  letters 
patent ;  and  tlie  matter  ought  to  be  referred  to  the  Master,  to  approve  of  a  proper 
scheme  for  the  application  of  these  funds.  Th.at  is  the  object  of  the  present  informar 
tion  ;  and  if  it  is  not  intended  that  the  principal  and  scholars  of  Brazen  Nose  Collei^e 
should  take  the  rents  for  their  own  profit,  in  opposition  to  the  direct  terms  of  the 
charter  by  which  the  school  was  founded,  the  decree  of  the  Master  of  the  Rolls  must  be 
reversed.  By  the  letters  patent,  thirteen  scholarships  were  instituted;  tliese  have 
been  consolidated  by  the  College  into  two  :  one  scholar  oiilv  has  been  appointed,  and  tlie 
remaining  scholarship  has  been  vacant  for  a  greit  length  of  time.  The  question  is, 
whether  such  an  appropriation  of  the  funds  can  be  sanctioned  by  law  ;  thesohition  of 
that  question  must  depend  on  the  cori tents  of  the  letters  patent.  The  circumstances 
under  which  the  letters  patent  were  granted,  will  perhaps  .<issist  in  their  construction. 
.•\t  the  time  they  were  granted.  Brazen  Nose  College  was  a  body  corporate.  It  was  un- 
necessary therefore,  for  the  purposes  of  the  College  itself,  to  declare  it  a  body  cor- 
porate, since  it  had  long  bonie  that  character:  these  letters  patent  created  it  a  body 
corporate  for  the  special  pui-pose  of  its  becoming  the  perpetual  trustee  of  this  school. 
There  had  been  an  ancient  school  in  Middleton,  at  which  Dean  Nowell  and  his  brother 

1173 


11  CLARK  &  FINNELLT.    A.-G.  V.  BRAZEN  NOSE  COLLEGE  [1834] 

had  been  educated.     Dean  Nowell   afterwards  became  principal  of  Brazen  Nose  Col- 
lege, and  died  in  1602.     At  his  instance  the  power  of  the  Crown  was  put  in  motion, 
and  the  great  and  leading  object  he  had  in  view,  was  to  restore  and  re-establish  [314] 
tile  ancient  Graniuiar  School  to  which  he  had  formerly  belonged.     The  letters  patent 
sliow  tliis  intention,  for  tliey  recite  tliat  in  consequence  of  certain  circumstances  the 
school  liad  decayed.     For  the  purpose  of  restoring  it,  certain  lands  were  given,  and 
certain  powers  were  vested,  lirst  in  Dean  Nowell,  and  afterwards  in  the  College  of 
Brazen  Nose.     Tlie  College  was  established  as  a  body  corporate,  but  it  was  so  estab- 
lished with  regard  to  tlie  school,  solely  for  tlie  purjsose  of  executing  tliese  powers.     Its 
corporate  capacity,  so  far  as  the  school  was  concerned,  was  expressly  given  to  it  for  tlie 
purposes  of  tlie  school,  and  for  no  other  purposes  whatever.     The  College  could  not  be 
intended  to  be  benefited  by  tlie  grant  of  these  powers,  since  they  were  given  to  it,  not 
in  its  ancient  collegiate  and  corporate  character,  but  given  to  the  principal  and 
fellows  in  their  special  corporate  character,  as  governors  of  the  Free  School  of  Queen 
EIiza.betli  in  Middleton.     This  is  an  important  circumstance,  and  yet  the  Master  of 
the  Rolls  has  treated  it  in  his  judgment  as  a.  matter  more  of  form  than  of  substance  ; 
and  with  the  single  observation  that  it  is  so,  has  dismissed  it  from  his  notice.     It  is 
clear,  however,  that  the  College,  in  its  ancient  corporate  character  as  one  of  the  Col- 
leges of  the  University,  is  perfectly  distinguishable  from  tJie  College  in  its  new  cor- 
porate capacity,  as  the  body  entrusted  with  the  maintenance  of  Middleton  school. 
What  is  the  natural  inference  from  the  manner  in  which  the  six  scholarships  are  ap- 
pointed, and  tlieii  the  seven  more,  and  then  the  directions  as  to  the  way  in  which  the 
scholars  shall  be  selected,  and  the  schools  from  which  they  shall  be  selected,  and  also 
as  to  the  jiower  of  disposing  of  the  revenues?     Any  one  who  reads  these  parts  of  the 
letters  patent,  must  be  satisfied  that  the  [315]  stipends  should  at  a  future  time  undergo 
such  alterations  as  circumstances  should  render  necessary.     The  concluding  part  of 
the  passage  as  to  the  disposition  of  the  revenues,  shows  that  Brazen  Nose  College  was 
not  to  take  any  part  for  its  own  advantage,  but  that  such  revenues  were  to  be  wholly 
applied  for  tlie  support  of  the  Free  School  and  scholars  of  Middleton.     The  plain 
meaning  of  this  part  of  the  letters  patent  is,  that  the  principal  and  fellows  of  the 
College  became  the  trustees  for  the  support  of  the  Free  School.     The  next  passage 
states  the  amount  of  the  rents  to  be  £28  7s.  2d.,  and  grants  them  to  ''  the  principal  and 
scholars  of  the  College  of  Brazen  Nose,  governors  of  the  Free  School  of  Queen  Eliza- 
beth,  in   Middleton,   for  tlie  proper  advantage  and   use  of  the  said  principal   and 
scholars,  governors  of  the  Free  School  aforesaid."     In  that  passage  the  principal  and 
scholars  of  Brazen  Nose  are  not  spoken  of  merely  as  such,  but  as  governors  of  the  Free 
School,  in  which  latter  character,  and  in  that  alone,  these  revenues  were  granted  tO' 
them.     It  is  the  same  in  otlier  parts  of  the  letters  patent.     The  limitation  of  20  marks 
to  the  master  and  10  marks  to  the  under  master,  by  the  addition  of  the  words  "  at  the 
least,"  was  not  meant  to  be  a  limitation  applicable  for  ever,  but  was  made  at  that 
moment  because  of  the  smallness  of  tlie  sum  then  capable  of  being  appropriated  to  the 
support  of  the  school.     There  is  in  the  letters  patent,  a  permission  to-  take  other  lauds 
besides  those  originally  granted,  of  the  clear  yearly  value  of  £100  a  year,  "  as  well 
for     the     better     support     and     maintenance     of     the     free     school     aforesaid, 
and     scholars    aforesaid,    those     as    well    thereby    founded,     as    those    in     future 
to  be  founded,  as  for  the  support  of  poor  students  in  the  King's  Hall  and  College  of 
Brazen  Nose."     It  is  not  possible  to  contend  that  the  College  is  to  [316]  take  the  whole 
of  this  sum,  when  the  chief  part  of  it  is  thus  distinctly  given  for  a  specific  purpose. 
It  is  erroneously  imagined  that  the  letters  patent  are  silent  as  to  the  distribution  of 
the  fund.     There  are,  on  the  contrary,  most  distinct  declarations  in  them  upon  tiiat 
subject.     The  second  lettei-s  patent,  granted  in  1579.  must  be  taken  as  forming  part 
of  the  same  instrument  with  those  which  preceded  them.     The  estate  of  Upbury  was 
purchased  by  Dean  Nowell  out  of  his  private  funds ;  he  leased  it  ont,  and  was  desirous 
of    applying    its    revenue    to    the    benefit    of    this    school.      To    secure    the    pro- 
per    administration     of     these     funds,  an     oath     is     required     from     the     prin- 
cipal and  fellows  of  Brazen  Nose,  that  they  would  pay  over  the  rents  and  sums  of 
money  for  the  jjurposes  thereinafter  set.  forth,  for  ever.     What,  were  those  purposes? 
The  payment  of  a  master  and  under-master,  and  the  support,  of  the  Free  School  at 
Middleton.     A  small  sum  only,  after  these  other  payments  had  been  made,  was  devoted 
to  the  purposes  of  Brazen  Nose  College  ;  a  sum  to.  be  used  when  the  other  payments  had 
been  made,  and  not  till  then.     The  rents  last  granted  by  the  charter  must  lie  considered 
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as  a  mere  addition  to  the  sum  previously  given  ;  but  the  grant  of  them  cannot  he 
treated  as  an  extinction  of  the  power  and  authority  already  created,  and  the  duty 
already  imposed  on  the  CoUopfo.  Contemporary  usage  signifies  little  if  unwarranted 
by  the  terms  of  the  grant.  (The  Lord  Chancellor  :  In  the  Thetford  case,  the  distribution 
of  the  property  was  clearly  provided  for,  and  the  case  went  on  that  ground.  That  case 
is  not  so  well  reported  in  Duke's  Charitable  Cases  as  in  Coke's  Reports.  The  paren- 
thesis in  your  second  reason  endeavoure  to  avoid  all  the  effect  of  tliat  case,  as  to  the 
consequence  of  tliere  being  a  sum  gre^vter  [317]  than  that  which  is  specifically  appro- 
priated. Contemporary  usage  is  not  always  optima  laierpres  leyuin ;  but  if  it  is 
shown,  as  it  seems  to  be  here,  that  the  donor  permitted,  without  objection,  a  certain 
usage  with  regard  tO'  the  surplus  funds  for  a  number  of  j'eai-s,  that  is 
rather  strong  proof  of  what  was  intended.)  But  in  this  case  it  is  not  conclu- 
sive proof  ;  for  tlie  donor  licre  allowed  the  sum  of  £4  l."?s.  4d.  to  be  given  for  a  period 
of  three  years  to  one  of  his  poor  relations,  yet  he  did  not  intend  to  make  such  a  gift 
perpetual  to  any  relation  or  the  descendants  of  any  relation.  Recourse  must  there- 
fore be  had  to  the  instrument  itself,  which  will  show  the  intention  of  the  donor  to  have 
been  to  provide  for  the  maintenance  of  this  Free  Schooh  in  preference  to  any  other 
object.  Besides,  whatever  may  have  been  done  with  these  surplus  funds  in  past  times, 
if  done  contrary  to  the  provisions  of  the  letters  patent,  it  is  an  abuse  and  cannot  be 
supported.  The  statute  of  limitations  will  not  run  against  a  charity,  and  therefore 
no  right  can  be  established  as  against  it  by  mere  usage. 

Sir  E.  Sugden  and  Mr.  Bethel,  for  the  Respondents: — In  the  construction  of  an 
ancient  instrument,  contemporary  usage  ought  to  be  taken  intO'  consideration  where 
ambiguous  expressions  are  used.  The  donor  in  this  case  manifested  his  intentions  not 
only  by  his  own  application  of  these  funds,  but  by  documents  relating  to  them.  In 
the  appendix  there  is  a  letter  from  him  tO'  Lord  Burghley,  in  whicli  tlie  donor  uses 
these  expressions:  "  I  do  beseech  your  Honor  to  finisli  this  good  work,  and  at  your 
convenient  leisure  to  move  her  Majesty  to  license  the  same  of  one  hundred  pounds, 
or  so>  many  marks  at  the  least,  by  me  and  others  to  be  purchased  in  mortmane,  for  the 
increase  [318]  of  the  stipends  of  the  schoolmaster  aiid  usher,  and  of  the  number  and 
exhibition  of  the  said  scholars,  and  the  better  relief  of  the  great  company  of  that  poor 
College."  And  in  p.  44,  in  another  letter,  he  says,  "  I  liave  dealt  with  my  Lord  Cheney 
to  purchase  his  interest  for  the  term  of  his  life,  that  I  might  put  the  College  in  full 
possession  as  well  of  tlie  rents  as  of  the  lands."  All  these  things  show  that  tlie  great 
object  of  Dean  Nowell  was  to  benefit  the  College,  with  which  he  was  at  tJie  time  more 
immediately  connected  than  with  the  school.  The  rent  of  £4  13s.  4d.,  and  the  right 
of  presentation  to  the  vicarage  of  Lyginge,  were  both  treated  by  Dean  Nowell  himself 
as  belonging  tO'  the  College;  for  he  requested  the  College  to  grant  the  first  for  three 
j^ears  to  a.  relative  of  his  own,  and  he  asked  for  one  turn  only  tO'  b©  allowed  by  the 
College  to  present  tO'  the  vicarage;  thus  in  both  instances  treating  the  right  of  dis- 
position as  in  the  College  alone.  It  must  be  admitted  that  mucli  depends  on  the  con- 
struction tO'  be  given  to  tlie  second  letters  patent ;  but  what  is  the  effect  of  that  con- 
struction here?  The  object  of  the  first  letters  patent  was  to  make  a  new  endowment 
for  the  Grammar  School.  It  was  not  a  new  foundation  :  independently  of  the  second 
letters  patent,  a  provision  liad  already  been  made  for  it.  It  is  quite  clear  that  the 
nature  of  the  school  could  not  be  altered  ;  yet  if  persons  did  not  choose  to  send  their 
sons  to  this  school,  the  number  of  scholars  going  from  it  Xa  the  College  must  of  course 
be  but  small.  As  however  it  could  not  be  converted  into'  a.  scliool  to-  teach,  an}i;h'in;g 
but  what  the  letters  patent  described,  the  College  is  not  to  be  reproved  for  the  fact  that 
it  received  but  few  scholars  from  the  school.  Indeed,  as  scholars  did  not  come  in  the 
manner  anticipated,  the  College  took  the  12  scholarships  and  consolidated  them  into 
one,  and  left  the  13th  as  it  was.  in  the  hope  [319]  that  some  would  come  for  the  two 
exhibitions.  The  College,  therefore,  executed  the  donor's  intent  ry  p/rx.  One 
scholarshi))  was  left  open  for  any  one  to  come  and  take  it,  yet.  none  came.  The  first 
letters  patent  had  for  their  object  to  increase  the  income  of  the  master,  but  they  do  not 
bear  the  construction  now  attempted  to  be  put  upon  them  as  to  this  point.  The  letters 
themselves  define  tlie  amount  wliich  shall  be  allowed  to  the  master  ;  and  the  clause  re- 
lating to  this  matter  onlj^  directs  the  manner  in  which  tliis  purpose  shall  te  executed, 
but  gives  no  power  to  the  College  tO'  appropriate  all  the  revenues  for  the  accoiii|i lis] la- 
ment of  the  object.  If  there  had  been-  any  intention  t<i  dedicate  the  whole  property  U> 
a  particul.-ir  rharitv.  tViat   niitrlit   have  been   effected   by  half  a   dozen   words.      That 
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however  has  not  been  done ;  nor  is  it  shown  liow  those  who  are  to  have  the  power  to 
make  statutes  for  the  reguhition  of  the  school,  are  to  give  up  all  that  power.     It  is 
clear  that  this  power  was,  after  Dean  Nowell's  death,  always  to  be  vested  in  the  hands 
of  the  principal  and  scholars  of  Brauzen  Nose.     The  title  of  the  principal  and  scholars 
of  the  Cjllege  being  confirmed  by  the  Queen,  they  received  from  uer  a  license  to 
hold  the  lauds  in  mortmain.     This  shows  the  intention  to  invest  them  with  a  per- 
manent property  in  the  lands,  and  authority  over  them. — [The  Lord  Chancellor:  — 
Both  the  Dean  and  his  brother  e.xpressed  their  especial  favour  towards  Brazen  Nose 
College,  and  requested  the  (Jueen  not  to  forget  it.] — The  object  of  providing  for  the 
poor  scholars  was  best  obtained  by  enriching  the  College  on  the  foundation  of  which 
these  poor  scholars  were  to  be  supported.     The  whole  amount  of  the  profits  under  the 
first  grant  was  vei-y  small,  being  little  more  than  £24  [320]  and  a  fraction  :    under  the 
second  grant  the  revenue  was  much  improved,  but  in  those  letters  patent  the  t^hieen 
only  acted  ministerially.     The  external  circumstances  may  be  looked  at  by  the  House, 
but  we  do  nut  contend  that  violence  must  be  done  to  the  particular  instrument;  that  is 
not  necessary  here.     In  construing  these  letters  patent,  regard  must  be  had  to  the  in- 
tention of  the  donor:  this  intention  is  manifested  by  his  acts.     If  both  the  intention 
and  the  words  agree,  the  intention  may  be  at  once  effectuated.     Now  what  was  the 
intention  of  Dean  Nowell,  after  the  fii-st  provision  for  his  wife?  he  knew  that  he 
was  settling  property  which  would  not  in  the  first  instance  do  more  than  answer  the 
object  of  tlie  particular  donation  he  had  in  view  ;  but  when  his  wife's  interest  fell  in, 
that  there  would  be  more  than  sufficient  to  effectuate  that  object.     There  was  but  a 
limited  provision  at  first,  but  afterwards  the  Iteneficial  interest  was  secured  entirely 
to  the  College.     These  acts  must  be  allowed  to  have  great  weight  and  force  in  the  con- 
struction of  the  instrument.     The  intention  of  Dean  Nowell  is  shown  by  the  terms 
he  uses:    when  he  speaks  of  a  general  expense,  he  then  says  im pendere ;  but  when  he 
speaks  of  a  particular  application  of  the  funds  to  the  object  of  the  scheme,  he  says 
suivere.     In  the  oath  again,  the  word  intpendere  is  used,  and  it  is  used  in  the  same 
sense.     In  The  Attorney-generaJ  v.  The  Mayor  of  Bristol  (3  Madd.  319),  which  de- 
pended on  a  gift  by  Sir  Thomas  White,  Sir  John  Leach,  then  Vice  Chancellor,  estab- 
lished the  right  of  the  charity  in  the  property;  but  his  judgment  has  since  been  in 
effect  overruled  by  that  of  Lord  Eldon  (2  Jac.  and  W.  294).     Even  the  Vice  Chan- 
cellor, however,  recognized  the  difficulty  arising  from  the  fact  that  all  the  fund  was 
not  dis  [321]-posed  of,  and  said  (3  Madd.  351),    "  The  present  case  differs  from  the 
Thetford  Scliool  case  and  the  Coventry  case,  in  this,  that  tlie  whole  actual  rents  and 
profits  were  there  in  the  first  instance  applied  :  here  the  covenant  is  to  apply  less  than 
the  actual  rent."     When  the  case  came  before  Lord  Eldon,  he  said  (2  Jac.  and  W.  307), 
"  In  former  times  tlie  Court  acted  upon  principles  in  the  construction  of  deeds  and 
wills,  when  charity  was  the  object,  which,  if  they  could  be  reconsidered,  would  not  now 
be  adopted.     If  the  doctrine  of  resulting  trusts  had  then  been  understood,  the  right  of 
the  heir  would  never  in  all  probability  have  been  got  over."     His  Lordship  added. 
"  The  doctrine  in  the  Thetford  case,  which  has  been  adhered  to  since,  was,  that  if  the 
whole  land,  and  rents  of  it  at  the  time,  are  given  for  a  charity,  tliose  to  whom  the 
lands  are  given  must,  if  there  is  an  increase  in  the  rents,  apply  them  to  the  charitable 
purpose."     There  is  no  clause  in  the  present  case  giving  the  whole  of  the  lands,  and  the 
rents  arising  from  tliem,  to  the  school  alone ;  and  therefore  the  argument  founded  on 
it  cannot  apply  here.     Then  as  to  the  usage  here  not  being  a  bar  to  the  claim  :    As  to 
the  question  of  usage,  in  The  Attorney-genernJ  v.  The  Mayor  of  Coventry  (3  Madd. 
368),  Lord  Holt  observed,  "'  My  brother  Powell  says,  that  there  is  no  statute  of  limita- 
tions which  runs  against  a  charity.     I  do  agree  there  is  no  statute  of  limitations  shall 
bar  a  charity  but  in  a  thing  that  is  obscure  and  dark  ;  and  there  hath  been  an  enjoy- 
ment for  a  lonir  time:    I  think  an  enjoyment  for  a  long  time,  without  interruption,  is 
a  great  evidence  of  a  right."     In  The  Attorney-general  v.  The  Mayor  of  Bristol,  Lord 
Eldon,  speaking  on  the  same  subject  ('2  Jac.  and  W.  314),  adopted  [322]  the  same 
view,  and  said,  "  If  between  the  periods  I  have  mentioned  the  surplus  was  applied  by 
the  corporation  to  their  o-wn  use,  the  construction  of  this  deed,  bv  which  it  was  con- 
tended that  no  more  was  meant  bv  it  than  that  these  particular  disbui-sions  and  pay- 
ments should  be  distributed  to  these  respective  corporations,  would  receive  consist- 
ence from  the  prior  enjoyment."     And  again  (2  Jac.  and  W.  381),  after  readine  the 
case  of  The  Attorney-general  v.  Coventry,  from  Vernon's  Reports,  he  said,    '  Tlie 
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statute  of  limitations  undoubtedly  does  not  apply  ;  but  lenprth  of  time  (tliougli  it  must 
be  admitted  that  the  charity  is  not  barred  by  it)  is  a  very  material  consideration  as 
to  what  is  the  effect  and  true  construction  of  the  instrument."  The  practice  which 
lias  so  long  prevailed  with  respect  to  the  funds  in  this  case,  a  practice  beginning  with 
tJie  life  of  Dean  Nowell  himself,  must,  under  these  authorities,  be  taken  into  account 
in  construing  this  instrument.  That  practice  is  warranted  by  the  declared  objects 
of  the  instrument  itself.  The  first  of  these  objects  was  to  confer  a  benefit  on  the  prin- 
cipal and  scholars,  by  the  improvement  of  their  commons  ;  and  instead  of  allowing  the 
.stipends  of  the  absent  scholars  to  be  fort'eited,  Dean  Nowell  suggested  that  the  stipends 
of  the  absent  scholars  should  make  those  of  the  resident  scholars  more  rich.  That 
fact  shows  that  the  late  dealing  with  the  revenues  was  neither  improper  in  itself,  nor 
unwarranted  by  tlie  donor's  intention,  nor  by  the  ancient  practice.  On  every  Uiode  of 
looking  at  the  case:  first,  upon  the  general  doctrines  of  the  Court;  secondly,  upon 
the  authority  of  the  particular  cases  referred  to  ;  thirdly,  on  the  plain  construction  of 
the  letters  patent;  fourthly,  on  the  expressed  intention  of  the  founder;  fifthly,  on 
[323]  the  contemporaneous  conduct  of  the  parties  in  the  application  of  the  property  ; 
and  lastly,  on  the  undisturbed  enjoyment  of  this  property  for  so  long  a  period  :  it  is 
impossible  to  find  any  ground  on  which  the  prayer  of  tliis  bill  can  be  held  to  be  sus^ 
tained. 

Mr.  Bickersteth,  in  reply :  Tliis  is  a  case  in  which  the  wliole  of  the  property  given 
for  the  purpose  of  maintaining  a  particular  charity,  is  not  applied  to>  the  purpose 
intended  by  the  donor.  Mere  usage,  however  long  existent,  is  not  sufficient  to  defeat 
a  clearl}'  expressed  intention.  In  the  cases  referred  to,  where  the  usage  was  employed 
to  assist  in  the  construction  of  the  instruments,  it  was  so  employed  because  the 
instruments  themselves  were  not  clear  and  distinct  as  to  the  appropriation  of  tlie 
surplus.  That  is  not  the  case  here.  Even  the  letter  to  Lord  Burghley,  quoted  on  the 
other  side,  shows  what  a  strong  feeling  Dean  Nowell  had  for  the  school  at  which  he 
had  been  educated  ;  and  the  lands  are  given  to' the  College,  not  for  the  benefit  of  the 
College,  but  for  the  purposes  of  the  school.  The  bounty  of  the  College  must  be  viewed 
with  reference  to  the  maintenance  of  the  school.  It  never  was  the  idea  of  Dean 
Nowell  to  allow  the  .school  to  go  to  decay ;  his  first  wish  was  to  provide  for  that ;  and 
the  school  being  provided  for,  he  was  willintj  that  the  College  should  receive  some 
advantage  from  his  bounty.  But  he  required  first  that  the  school  should  be  well  pro- 
vided for,  and  even  tlie  powers  given  to  the  College  were  given  with  the  sole  view  of 
being  used  for  the  benefit  of  the  school. 

The  Lord  Chancellor  :  My  Lords,  the  case  of  T//e  Attorney-general  and  Brazen  Nose 
College,  is  the  first  of  those  which  now  stand  in  the  list  for  judgment.  [324]  It  was 
argued  with  the  fulness  and  learning  and  ability  which  your  Lordsliips  are  accustomed 
to  see  applied  to  cases  at  your  bar,  and  the  application  of  which  was  specially  merited 
by  the  importance  of  it;  the  case  not  only  involving  a  question  of  considerable  interest 
to  the  College,  but  also  a  matter  of  principle,  not  only  important  in  itself,  but  doubly 
so  as  being  likely  to  operate  by  way  of  precedent  in  other  cases.  It  will  not  be  neces- 
sary for  me  to  enter  very  minutely  into  the  argument,  because  on  the  wliole,  I  agree 
without  hesitation  in  the  decision  of  the  Court  below  ;  nevertheless,  I  shall  state  my 
reasons  why.  The  charity  was  founded  as  far  back  as  the  l-ltli  of  Elizabeth,  the  11th 
of  August  1572,  and  it  may  be  said  to  have  been  in  some  sort  a  joint  foundation  by 
Alexander  Nowell,  Dean  of  St.  Paul's,  a  great  benefactor  of  it,  and  one  of  its  governors 
and  visitors  :  and  by  her  Majesty  Queen  Elizabeth.  The  object  of  the  foundation  was 
the  restoration  and  the  reinstatement  of  the  school  of  Middleton,  in  Lancashire,  as  a 
Free  Grammar  School  :  and  this  is  effected  by  making  the  master  and  the  school 
a  corporate  body,  and  by  appointing  governors  and  visitors,  namely,  the  master  and 
six  senior  scholars,  fellows  of  Brazen  Nose  College,  Oxford,  and  making  tlieni  also  a 
body  corporate,  under  the  title  of  the  master  and  six  senior  scliolars,  fellows  of  King's 
College,  Brazen  Nose,  Oxford,  Governors  of  Middleton  Grammar  School.  The  charter 
then  points  out  tliat  six  scholarships  shall  be  appointed  to  Brazen  Nose,  eitiier  from 
Middleton  school,  the  school  of  Whalley,  in  Lancashire,  or  the  school  of  Burneley,  in 
Lancashire;  and  failing  all  those  three,  from  other  schools  in  Lancashire: 
that  they  shall  be  chosen  by  the  master  of  the  College;  and  that  then 
there  shall  be  power  given  to  this  master,  [325]  and  six  senior  scholars, 
fellows  of  the  College,  the  governors  of  the  school,  with  Uean  Novell  during  his 
life-time,  and  by  themselves  after  his  decease,  solely  to  make  ordinances  for  govern- 
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iug  the  school  and  scholars,  and  concerning  and  touching  the  stipends  and  salaries 
of  the  said  masters  of  tlie  Free  Grammar  School  aforesaid  ;  and  also  touching  any- 
thing whatsoever  relating  to  the  said  school,  in  the  order,  governance,  receiving  and 
disposition  of  the  rents  and  revenues  for  the  support  of  tlie  school  and  scholars.  This 
is  a  very  important  part  of  the  endowment ;  for  it  appears  to  me,  ujjou  tlie  authority 
and  principle  of  adjudged  cases,  one  wiiich  I  ver}'  lately  decided  (in  (Chancery)  pro- 
ceeding on  the  same  principles,  the  Atherstone  School  case,  in  which  I  reversed  the 
judgment  of  the  Court  below,  where  due  attention  had  not  been  given  to  such  pro- 
visions as  appeared  to  me  of  the  utmost  possible  importance  to  the  main  question, 
which  was  similar  tO'  that  now  in  agitation  between  these  parties,  to  wit,  whether  the 
whole  was  given  to  the  school  out  and  out,  or  whether  tlie  scliool  had  only  a  charge 
upon  the  revenues  in  a.  certain  way,  but  at  the  discretion  of  the  governors,  so  that  the 
surplus  would  belong  as  property  to  the  governors.  It  then  gives  rents  of  consider- 
able value  to  tlie  governoi-s,  ed  taiiieii  intentuine,  with  this  intent  liowever,  that  out  of 
the  same  they  give  to  the  master  20  marks  by  the  year,  "at  the  least,"  to  the  under- 
master  10  marks  by  the  year,  "  at  the  least,"  and  to  six  poor  scholars  5  marks  b}'  the 
year,  but  not  "  at  the  least."  That  is,  the  minimum  is  to  be  20  and  10  marks 
respectively,  as  a  yearly  stipend  to  the  master  and  usher  of  the  school,  but  there  is 
no  minimum  fixed  as  to  the  scholars:  it  is  stated  to  be  five  marks  to  the  scholars; 
and  so  far  I  mention  this,  as  operating  to  a  certain  degree  (though  [326]  it  was  not 
much  relied  upon  at  the  bar)  tO'  a  certain  degree  in  favour  of  tlie  argument  of  the 
Ilespondent.  Nevertheless  it  is  nothing  decisive,  for  it  must  be  observed  that  these 
scholars  had  nothing  to  dO'  with  Middleton  Grammar  School  at 'all  ;  nothing  exclusive, 
for  tliey  may  belong  to  Whalley,  or  Burneley,  or  in  the  event  of  neitlier  Whalley 
nor  Burneley  furnisliing  objects  of  charity  to  make  scholars  to  Brazen  Nose,  suflScient 
exhibitions  and  scholarships  should  be  given  to  whomsoever  (that  has  been  the 
practice  formerly)  the  masters  should  so  choose ;  they  have  the  choice.  There  is  then 
a  very  important  liberty  to  be  observed  upon  ;  liberty  is  further  given  to  hold  other 
grants  in  mortmain,  not  exceeding  £100  a  year,  in  the  usual  way,  for  the  support 
of  the  school,  but  not  of  the  school  alone,  but  also  for  the  support  O'f  the  poor 
scholars  of  the  said  College  of  Brazen  Nose.  That  is  also  the  second  observation 
which  I  have  to  make  on  the  distinct  contemplation  bj'  the  Queen  and  tlie  founder,  of 
its  not  being  confined  to  the  school  of  IVIiddleton,  as  it  is  now  contended  the  endowment 
does  confine  it.  Now  when  I  liave  stated  these  facts,  and  one  other  thing,  I  think  I 
shall  have  stated  tlie  whole  case,  and  shall  have  disposed  of  it:  that  during  Dean 
Nowell's  life  he  acted  as  visitor,  and  he  was  to  a  great  degree  the  founder  :  and  during 
the  whole  of  that  time,  with  his  knowledge,  with  his  consent,  and  with  his  participa^ 
tion,  the  surplus  was  applied  to  the  use  of  the  College ;  and  even  the  stipends  of  the 
scholars,  when  there  was  a.  want  of  objects,  that  is  to  sav,  wlieu  they  could  not  get  in 
anv  way  six  poor  scholars,  the  profits  of  those  poor  scholars  were  applied  to  the  use 
and  benefit  of  Brazen  Nose  College,  v.'ithout  the  least  reiereuce  to  Middleton  school. 
One  other  fact  being  stated,  I  sliall  have  done  as  regards  the  [327]  facts  of  the  case. 
The  rent  was  at  that  time,  at  tlie  very  least  (for  that  is  the  minimum)  £66  13s.  4d. 
a  year,  by  the  foundation  accounts  ;  summing  them  up,  you  will  find  that  sum  :  the 
charges  upon  it  w-ere  not  £66  1 3s.  4d.  but  £65  3s.  4d.,  leaving  a  clear  surplus  ungiven 
away,  unappropriated  by  the  foundation,  not  referred  to  in  anyway  by  the  gift, 
except  by  a  resulting  gift  to  the  donee,  to  the  governors  I  mean,  and  visitors,  namely, 
£1  10s.  This  is  said  to  be  a  trilling  amount.  I  do  not  consider  it  a  trifling  amount ;  now 
it  may  be  so;  but  it  was  no  such  trifling  amount  then,  when  you  find  that  that  which 
was  £66  13s.  4d.  in  the  14th  of  Elizabeth,  is  now  by  the  very  contention  on  the  part 
of  the  Appellants,  on  which  they  rely  mainly,  swelled  to  somewhere  between  £700 
and  £800  a  year.  I  must  consider  that  we  are  to  multiply  £1  10s.  by  something  like 
14  or  15,  and  that  brings  us  up  to  between  £20  and  £30.  Now  not  only  is  it  not 
inconsiderable  then,  regard  being  had  to  the  value  of  money,  but  you  must  consider 
the  proportion  it  bears  to  the  whole  income,  and  it  is  somewhere  about  a  thirtieth  or 
fortieth  part  of  the  whole  income. 

Upon  all  these  grounds,  therefore,  I  found  my  first  observation  ;  namely,  that 
this  is  not  within  the  principle,  within  the  rule,  of  the  Tlietford  case,  the  celebrated 
case,  now  the  governing  rule  in  all  such  cases,  and  reported  in  Lord  Coke's  Reports, 
but  which  is  also  to  be  found  reported  in  Duke,  though  not  so  correctly  ;  and  I  use 
this  remark  for  this  reason,  because  Lord  Eldon,  in  some  of  the  charity  cases  which 
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came  before  him,  commentinp:  on  the  Thetford  case,  is  led  into  an  en-or  respecting 
the  nature  of  tliat  case;  and  when  you  come  to  examine  the  error,  it  is  quite  clear  he 
is  led  astray  by  havinir  taken  tlie  ca«e  from  Duke  and  not  from  Coke;  thinking  that 
Duke  gave  the  [328]  report  (as  he  generally  does)  tlie  same  as  Lord  Coke  does,  I>ord 
Kldon  conceivetl  he  might  safely  take  it  there.  It  is  accurately  given  in  Coke,  it  is 
not  so  accurately  given  in  Duke;  and  upon  the  difference  between  the  two  reports, 
hinges  almost  entirely,  in  my  opinion,  what  I  venture,  with  great  respect  to  that 
noble  and  learned  Lord,  to  state  to  be  an  erroneous  view  which  he  took  of  the  Thetford 
case.  The  Thetford  case  goes  on  this  principle,  that  where  nothing  is  said  of  surplus, 
(for  it  is  only  in  cases  where  nothing  is  said  that  the  question  can  arise),  where 
nothing  is  said  of  surplus,  then  you  may  safel}'  assume  that  it  is  given  to  the  cliarity 
out  and  out,  and  not  to  the  trustees,  if  it  is  not  exhausted  by  the  gift  to  that  cliarity. 
Suppose  for  instance,  as  in  the  Thetford  School  case,  I  give  land  to  the  amount  of 
£20  by  the  year  (stating  the  revenue)  to  A.  and  B.  in  trust  for  the  charity  C. :  if  I 
give  £15  to  one,  £.3  to  another,  and  £2  to  a  third  master  or  other  party  in  the 
charity,  and  will  and  declare  that  those  three  sums  of  £15  a  year,  £3  a  year,  and  £2 
a  year  respectively,  shall  at  all  times  be  paid  to  such  persons;  as  those  all  taken  to- 
gether amount  to  £20,  I  must  be  taken  to  give  all  that  to  the  trustees  A.  and  B.  for  the 
sole  use  of  the  iluirity.  The  rule  of  the  Thetford  case  under  such  circumstances  is 
this,  that  this  exhaustion  of  the  fund  indicates  the  founder's  intention  that  the  whole 
shall  be  charity  fund,  and  none  should  be  beneficiary  to  the  trustees.  It  disposes 
therefore  of  the  whole,  and  raises  no  implied  trust  quoad  the  surplus  in  the  trustees 
for  the  school;  it  disposes  of  all  possible  surplus,  and  leaves  no  question  of  tiiis 
description  ever  in  such  a  case  to  arise.  But  it  is  very  different,  when  instead  of 
giving  £15,  £3,  and  £2,  I  give  £15  and  £3,  and  leave  £2  unappropriated.  There 
the  rule  of  the  Thetford  case  [329]  does  not  apply  at  all  ;  there  you  have  given 
£18  out  of  the  £20,  and  the  whole  argument  and  the  principle  and  the  rule  in  that 
case  consequently  does  not  apply.  Therefore,  my  first  argument  on  the  present  appeal 
is,  that  the  defalcation  of  the  £1  10s.  not  given,  takes  it  out  of  the  rule  in  the  Thet- 
ford case,  and  leaves  it  to  rest  on  the  other  and  general  principles  governing  sucli 
questions. 

Now  then,  what  is  the  intention  in  the  second  place?  I  infer  that  intention  from 
the  two  circumstances  I  have  already  stated,  namely,  that  the  Middleton  school  is  not 
the  only  object  of  the  bounty  of  the  founder,  but  the  six  scholarships  to  Brazen  Nose 
are  included  therein  ;  and  those  six  scholarships  to  Brazen  Nose  are  not  to  be  taken 
from  Middleton  school  lads  solely,  but  may  be  filled  from  the  schools  of  AVhalley  and 
Burneley,  which  are  not  mentioned  in  the  endowment;  and  failing  Whalley  and 
Burneley,  may  also  be  taken  from  other  schools.  The  other  circumstance  of  a  similar 
description  is,  that  the  poor  scholars  are  to  receive  the  benefit  of  Brazen  Nose  quite 
independently  of  Middleton,  or  even  Whalley  or  Burneley,  or  even  Lancashire 
scholars  at  all ;  they  are  to  receive  the  benefit  of  the  other  lands  to  the  amount  of  £100 
a  year  ;  to  take  which  in  mortmain,  and  hold  which  in  mortmain,  license  is  also  given. 

Then  the  other  circumstance  which  I  have  to  state,  my  Lords,  is  this,  that  tlie  rules 
and  regulations  and  ordinances  which  the  governors  are  empowered  to  make,  are 
perfectly  general ;  all  matters  touching  the  school  and  its  concerns,  are  from  time 
to  time  to  be  varied  by  those  ordinances  ;  and  they  are  to  be  specifically  directed  to  tlie 
revenues,  receipt,  management  and  disposition  of  the  said  revenues. 

Last  of  all,  my  Lords,  comes  the  lapse  of  time.  Two  [330]  hundred  and  fifty 
years  have  elapsed  since  the  foundation  of  this  charity,  and  there  is  no  trace  pro- 
tended to  be  visible  of  any  other  application  of  the  surplus  except  to  Brazen  Nose 
College.  This  may  not  be  decisive,  but  it  is  a  very  strong  circumstance  in  the  case, 
as  I  shall  have  occasion  to  show  in  the  case  of  the  Atturney-gential  v.  llungerford 
(post.  357),  to  which,  therefore,  I  adjourn  that  remark.  It  raises  not  an  absolute  bar, 
but  a  great  obstacle,  to  any  alteration  to  be  made  in  tlie  practice  of  disposing  of  the 
fund.  My  Lords,  the  Coventry  case  (2  Vern.  397  ;  and  afterwards  in  the  House  of 
Lords,  7  Bro.  Pari.  Cas.  235),  the  case  of  Tht  Attorney-general  v.  The  Mai/or  of 
Bristol,  and  other  cases  to  which  I  might  refer,  both  more  and  less  recent,  clearly  bear 
out  the  principle  on  which  this  decision  has  been  come  to;  and  therefore  I  have  no 
hesitation  whatever  in  moving  your  Lordships,  That  this  decree  be  affirmed,  thougii 
without  costs. 

Decree  affirmed  accordingly. 
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[331]  IN  ERROR 

From  the  Court  of  King's  Bench. 

The  MAYOR  and  BURGESSES  of  LYME  REGIS,— /'/ami;/*  in  Error;  HENRY 
HOSTE  HENLEY,  Esq.,— Defetidant  in  Error. 

[Mews'  Dig.  iv.  577,  xii.  672  :  S.C.  8  Bli.  N.S.  690  ;  and,  in  Courts  below,  3  B.  and 
Ad.  77  ;  5  Bing.  91  ;  3  Moo.  and  P.  278.  Discus.sed  in  Gibson  v.  I'resfon  (Mayor 
of),  1870,  L.  R.  5  Q.  B.  221  ;  Winch  v.  Thames  Conservatory  1872,  L.  R.  7  C. 
P.  470 ;  Hudson  v.  Tabor,  1877,  2  Q.  B.  D.  293  ;  and  see  A.-G.  v.  Tumiine,  1879, 
12  Ch.  D.  231.] 

The  King  (^-ranted  by  letters  patent  to  the  Mayor  and  Burgesses  of  Lyme  Regis, 
tlie  borough  so  called,  and  also  the  pierquay  or  cob,  with  all  liberties  and 
profits,  etc.  belonging  to  the  same,  and  remitted  part  of  their  ancient  rent 
payable  to  the  King  ;  and  he  willed  that  the  Mayor  and  Burgesse.s,  and  their 
successors,  all  and  singular  the  buildings,  banks,  sea-shore,  etc.  within  the  said 
borough,  or  tnereto  belonging,  or  situate  between  the  same  and  the  sea,  and 
alsO'  the  said  pier,  etc.,  at  their  own  costs  and  charges  thenceforth  for  ever 
should  jepair,  maintain  and  support. 

Held  by  the  Lords,  affirming  tlie  judgment  of  the  Courts  of  C.  P.  and  K.  B.,  that 
the  Mayor  and  Burgesses,  having  accepted  the  letters  patent  or  charter,  'oe- 
came  legally  bound  to  repair  the  buildings,  banks  and  seanshore;  and  that  this 
obligation  being  one  which  concerned  the  public,  an  indictment  would  lie 
against  them  in  case  of  non-repair,  and  an  action  on  the  case  for  a  direct  and 
particular  damage  sustained  by  any  individual. 

Action  on  the  case  by  the  Defendant  in  error  against  the  Plaintiffs  in  error, 
for  damages  sustained  by  him  tlirougli  their  neglect  to  repair,  according  to  their 
charter,  certain  sea^banks,  etc.  The  declaration  in  the  first  count  stated  that  on  the 
20th  of  June,  in  the  10th  year  of  the  reign  of  Charles  I.,  that  king  by  his  letters 
patent  did,  for  [332]  himself,  his  heirs  and  successors,  (amongst  other  things)  give, 
grant  and  confirm  to  the  mayor  and  burgesses  of  Lyme  Regis,  and  their  successors, 
the  borough  or  town  of  Lyme  Regis,  and  also  all  that  the  buildings,  called  pierquay 
or  cob  of  Lyme  Regis,  with  all  and  singular  the  liberties,  privileges,  profits,  franchises 
and  immunities  to  the  same  town,  or  to  the  said  pier-quay  or  cob,  in  any  wise 
belonging  ;  to  have,  hold  and  enjoy  the  aforesaid,  etc.,  to  the  said  mayor  and  burgesses, 
and  their  successois,  to  the  only  and  proper  use  and  behoof  of  them  and  their 
successors,  in  fee  farm  for  ever,  yielding  of  fee  farm  to  the  said  sovereign  lord 
Charles  I.,  his  heirs  and  successors,  of  and  for  the  aforesaid  borough  or  town,  with 
its  liberties  and  franchises,  as  in  the  said  letters  patent  in  that  behalf  mentioned: 
And  the  said  sovereign  lord  Charles  I.  did  further,  for  himself,  his  heirs  and 
successors,  pardon,  remise  and  release  to  the  said  mayor  and  burgesses,  and  their 
successors  for  ever,  27  marks,  parcel  of  32  marks  of  the  farm  of  the  said  borough 
and  the  liberties  thereof,  anciently  by  letters  patent,  or  in  any  other  manner  due, 
the  said  lord  king  Charles  I.  willing  not  that  the  same  mayor  and  burgesses,  or 
their  successors,  or  either  or  any  of  them,  siiould  be  charged  of  the  further  portion  of 
tlie  aforesaid  farm  of  32  marks,  besides  the  aforesaid  five  marks;  but  that  they 
and  their  successors,  against  the  said  king  Charles  I.,  his  heirs  and  successors, 
should  be  thereafter  acquitted,  and  from  time  to  time  for  ever  discharged  of  the 
aforesaid  yearly  27  marks,  any  statute,  act,  ordinance,  provision,  charters  or  letters 
patent  theretofore  made  to  lue  contrary  thereof  in  any  wise  notwithstanding:  And 
that  the  said  mayor  and  burgesses,  and  their  successors,  all  and  singular  of  the 
buildings,  banks,  sea-shores,  and  [333]  all  other  mounds  and  ditches  within  the  said 
borough  of  Lyme,  cr  thereto  in  any  wise  belonging,  or  situate  between  the  same 
borough  and  the  sea,  and  also  the  said  building  called  the  pierquay  or  cob,  at  their 
own  costs  and  expenses  thenceforth  from  time  to  time  should  well  and  sufficiently 
repair,  maintain  and  support,  as  often  as  it  should  be  necessary  or  expedient :  And 
the  said  king  Charles  I.,  by  his  said  letters  patent,  did  grant  to  the  said  mayor  and 
burgesses,  and  their  successors,  that  tlie  mayor  of  the  same  for  the  time  being  for 
ever  thereafter  should  be  clerk  of  the  market  within  the  said  borough,   and  the 
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liberties  and  p'-ecincts  of  the  Sivme;  and  tliat  the  said  luaycir  and  burgesses,  and  their 
successors,  all  and  singular  the  tines,  amercements  and  sums  ol'  money  before  the 
said  clerk  of  the  market,  by  either  or  any  of  the  inhabitants  of  tlie  burough  or  town 
aforesaid,  after  the  dat3  and  making  of  tlie  said  letters  patent,  forfeited  or  tiiere- 
after  to  be  forfeited  and  assessed  in  tlie  same  borougli,  should  have  and  enjoy  to  tlie 
use  of  them  and  their  successors  for  ever,  without  account,  or  any  other  thing  for  the 
same  to  the  said  kii  g  Charles  1.,  his  heirs  or  successors,  in  any  wise  to  be  rendered 
or  paid:  And  the  said  king  Charles  I.  did  by  the  said  letters  patent,  for  himself,  liia 
heirs  and  successors,  give  and  grant  to  the  said  mayor  and  bui'yesses,  and  their 
successors,  full  power,  authority  and  license  fronu  time  to  time  for  ever  to  dig 
stones  and  rocks  in  any  places  whatsoever,  within  the  borough  and  parish  of  the 
town  aforesaid,  out  of  the  sea  and  on  the  sea-shore,  in  the  borough  and  parish 
aforesaid,  adjoining  to  the  said  borough  or  town,  for  the  reparation  and  amend- 
ment of  the  port  and  building  called  the  pierquay  or  cob,  and  otiier  necessary 
reparations  and  common  works  of  the  same  town  and  borousrh,  and  belonging  [334] 
and  appertaining  to  the  buildings  aforesaid  :  And  the  said  king  Charles  I.  did 
also,  by  the  said  letters  patent,  will  and  grant  to  the  said  mayor  and  burgesses,  and 
their  successors,  th.  t  they  should  have,  hold,  use  and  enjoy,  and  niiglit  and  should  be 
able  fully,  freely  and  entirely  to  have,  hold,  use  and  enjoy  for  ever,  all  the  liberties, 
free  customs,  privileges,  authorities,  acquittances  and  licenses  aforesaid,  according 
to  the  tenor  and  effect  of  the  said  letters  patent,  without  the  let  or  impediment  of 
the  said  king  Charles  I.,  his  heirs  or  successors,  or  his  or  their  justices,  siieriflts, 
escheators,  bailiffs  or  ministers. — Which  said  letters  patent  the  mayor  and  burgesses 
aforesaid  duly  accepted,  -snd  the  same  thence  hitherto  have  been,  and  still  are,  one 
of  the  governing  cliarters  of  the  said  borough  ;  and  the  said  mayor  and  burgesses, 
from  the  time  of  their  acceptance  of  the  said  letters  patent,  hitherto  have  had,  held, 
received  and  enjoyed  all  tlie  benefits,  profits  and  advantages  granted  to  them  by  the 
said  letters  patent. 

The  declaration  further  stated  in  the  first  count,  that  before  and  at  the  time  of 
the  committing  of  the  grievances  as  thereinafter  mentioned,  the  said  Plaintiff  (the 
Defendant  in  error)  was  lawfully  possessed  of  and  in  divers  messuages,  buildings 
and  closes  of  land,  with  the  appurtenances,  situate  in  the  borough  aforesaid,  and 
was  entitled  in  reversion  to  divers  other  messuages,  buildings  and  closes  of  other  land, 
with  tlie  appurtenances;  all  which  several  messuages,  etc.,  with  the  appurtenances, 
before  and  at  the  times  of  the  committing  of  the  several  grievances  tliereinafter 
mentioned,  were  abutting  in  or  near  the  sea-shore,  at  the  parish  aforesaid  ;  and 
that  before  and  at  the  time  of  sealing  of  the  said  letters  patent,  and  acceptance 
thereof,  as  aforesaid,  by  the  said  mayor  and  burgesses,  [335]  and  also  at  the  time 
of  the  committing  of  the  several  grievances  by  the  said  Defendants  (Plaintiffs  in 
error)  as  tliereinafter  next  mentioned,  divers  buildings,  banks,  sea-shores  and  mounds, 
had  been,  and  were  then  respectively  standing  and  being  within  the  borough  of  Lyme 
Regis  aforesaid  ;  and  divers  other  buildings,  banks,  sea-shores  and  mounds, 
had  been  and  respectively  were  belonging  and  appertainina;  to  tlie  said  borough  ; 
and  divers  other  buildings,  banks,  sea-shores  and  mounds,  had  been  and  were  at 
those  times  respectively  standing  and  being  and  situate  between  the  said  borough 
and  the  sea,  in  the  borough  aforesaid  ;  all  which  said  buildings,  banks,  sea-shores 
and  mounds  respectively,  at  the  times  of  the  committing  of  the  several  grievances 
by  the  said  Defendants,  (Plaintiffs  in  error),  were  near  to,  and  then  and  there 
constituted  and  formed,  .and  were  a  protection  and  safeguard,  and  still  of  right 
ought  to  form  and  be  a  protection  and  safeguard  to  the  said  several  messuages, 
buildings  and  closes  of  land,  with  the  appurtenances  aforesaid,  and  then  and  there 
hindered  and  prevented,  and  still  of  right  ought  to  hinder  and  prevent,  the  sea, 
and  the  waves  and  waters  thereof,  from  running  or  flowing  in,  upon,  against  or  over 
the  said  several  messuages,  buildings  and  closes  of  land;  and  all  which  buildings, 
banks,  sea-shores  and  mounds,  the  said  Defendants,  (Plaintiffs  in  error),  at  the 
times  of  the  committing  of  the  several  grievances  by  them  as  thereinafter  mentioned, 
were,  under  and  by  virt  e  and  in  pursuance  ot  the  aforesaid  letters  patent,  and  the 
acceptance  thereof  as  aforesaid,  liable,  and  ought,  at  their  own  proper  costs  and 
charges,  well  and  sufficiently  to  have  repaired,  maintained  and  supported,  and  still 
are  liable,  and  ought,  at  their  own  proper  costs  and  charges,  well  and  sufficiently  to 
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repair,  [336]  maintaiii  and  sujiport,  when  and  so  often  as  it  should  or  niiglit  have 
been,  or  shall  or  uiay  b?  necessary  or  expedient  so  to  do,  so  as  to  prevent  damage  or 
injury  to'  tlie  said  mess'  an;es,  buildings  and  closes  of  tlie  said  Plaintiff,  by  the  sea,  or 
the  waves  or  the  waterj  tliereof. 

Breach,  that  the  said  Defendants,  well  knowing  the  premises,  and  not  regarding 
the  said  letters  patent,  nor  tlieir  duty  in  that  belialf,  but  contriving,  and  wrongfully 
and  unju^tly  intending  to  injure,  prejudice  and  aggrieve  the  said  I'laintiff,  and  to 
deprive  him  of  the  use  and  benefit  of  liis  several  njessuages,  buildings  and  closes; 
and  also  to  injure,  prejudice  and  aggrieve  him,  the  said  Plaintiff,  in  his  revisionary 
interest  of  and  in  tue  said  messuages,  buildings  and  closes  above-mentioned,  wrong- 
fully and  unjustly  suffered  a.nd  permitted  tlie  said  buildings,  banks,  sea-shores  and 
mounds  to  be  and  continae  ruinous,  prostrate,  fallen  down,  washed  down,  out  of 
repair,  and  in  great  decay,  for  want  of  due,  needful,  proper  and  necessary  repair- 
ing, maintaining  and  sujiporting  of  the  same;  by  means  of  which  said  several 
premises,  the  sea,  and  the  waves  and  waters  thereof,  ran  and  flowed  with  great 
force  and  violence  in,  upon,  under,  over  and  against  the  said  several  messuages, 
buildings  and  closes  of  tlie  said  Plaintiff',  in  which  he  was  so  interested  as  aforesaid, 
and  thereby  greatly  inundated,  damaged,  injured,  undermined,  washed  down,  beat 
down,  prostrated,  levelled  and  destroyed  the  said  several  messuages  and  buildings; 
and  the  materials  of  lue  same,  togetlier  with  divers  cart-loads  of  earth  and  soil, 
and  divers  acres  of  the  said  several  closes,  were  washed  and  carried  away  ;  by  means 
of  which  said  several  premises,  the  said  Plaintiff'  not  only  lost  and  was  deprived  of  the 
use,  benefit  and  enjoyment  [337]  of  his  said  messuages,  buildings  and  closes  in  this 
count  first  above  mentioned,  but  was  also  thereby  greatly  injured,  prejudiced  and 
aggrieved  in  his  reversionary  estate  and  interest  of  and  in  the  said  several  messuages, 
buildings  and  closes  in  this  count  secondly  above  mentioned. 

There  were  other  counts  stating  a  liability  to  the  same  repairs  by  prescription, 
and  otliers  stating  it  oj  reason  of  the  possession  of  certain  closes.  The  Defendants 
below  pleaded  the  general  issue. 

The  cause  came  en  to  he  tried  before  Mr.  Justice  Littledale,  at  the  spring  assizes 
for  the  county  of  Dorset,  in  1828,  when  tlie  jury  found  a  verdict  for  the  Defendant 
in  error,  on  the  first  count,  with  £100  damages,  and  were  discharged  from  giving 
any  verdict  upon  the  other  counts.  In  the  following  Easter  term,  a  motion  in  arrest 
of  judgment  was  u'ade  in  the  Court  of  Common  Pleas,  but  judgment  was  given  for 
the  Plaintiff  below  (a  Bing.  91). 

Tlie  Defendants  below  thereupon  brought  a  writ  of  error  in  the  Court  of  King's 
Bench,  where  the  judgment  of  the  Court  of  Common  Pleas  was  affirmed  (3  Barn,  and 
Adol.  77);  and  upon  that  judgment  the  present  writ  of  error  was  brought  in  the 
House  of  Lords. 

The  follovcing  Judges  of  tlie  common  law  courts,  besides  Lord  Denman,  attended 
in  the  House  when  the  case  was  argued,  viz. :  Cliief  Justice  Tindal,  Mr.  Justice  Park. 
Mr.  Baron  Bayley,  Justices  Bosanquet,  Gaselee.  Taunton,  J.  Parke,  Patteson  and 
Aldersoii,  Barons  Vaughan  and  Gurney. 

Mr.  Serjeant  Merewethcr,  for  the  Plaintiffs  in  error:  There  is  nothing  on  the 
face  of  this  record  to  show  that  the  Defendants  below  were  liable,  by  reason  of  [338] 
tenure,  to  the  repairs  'f  the  sea-shore.  The  passages  cited  from  Callis,  in  liis 
treatise  on  Sewers,  and  urged  in  the  Court  below,  with  a  view  to  fi.x  tlie  liability 
of  the  Defendants  ratione  tenurae,  are  doubtfully  expressed  and  cannot  be  deemed 
authority.  He  says,  "  in  oases  of  tlie  sea  and  royal  rivers,  the  property  of  the  banks 
and  o-rounds  adjoining  belong  to  the  subject  whose  lands  do  butt  and  bound  thereon, 
but  the  soil  of  tlie  sea  and  royal  rivers  appertains  to  the  King,"  etc.  "  and  it  seems 
that  the  frontages  are  bound  to  the  repairs,  and  that  he  trhose  grounds  a?-e  next 
adjoining  to  a  liighway  is  hound  to  repair  the  same."  The  last  clause  of  the  sentence 
is  stated  too  broadly,  and  is  not  the  law  ;  and  the  former  part  of  it,  which  applies 
to  this  question,  is  an  expression  of  doubt,  and  is  much  weakened  by  passages  in 
other  pages  (see  Callis,  i  p.  'I,  115,  1 17,  1 18). 

The  chief  question  here  is,  whether  the  King  can  by  his  letters  patent  or  charter 
create  a  new  duty?  It  does  not  appear  who,  or  that  any  one,  was  compellable  to 
repair  those  walls  and  banks  before  tlie  date  of  Charles  the  First's  charter.  Did 
the  Kinar's  charter  create  a  new  duty.  ;ind  impose  on  the  corporation  of  Lyme  the 
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charge  of  repairing  the  sea-walls,  subjettiiit;  tlieiu  tO'  an  indictment  or  action  at  tlia 
suit  of  any  person  whose  property  in  Lyme  niiirht  be  damaged  in  consequence  of  the 
non-repair?     The  liability  to  sucii  action  or  indictment  could  arise  orly  in  one  of 
four  w-ays,  viz.  by  reason  of  presciiptidn,  tenure.  Acts  of  I'arliaiiievt,  or  nuisances  to 
public  rights.     There  is  no  case  or  other  authority  to  show  it  could  arise  from  tiio 
acceptance  of  a  grant  from  the  King.     The  cases  cited  in  the  Court  bel')w,  in  tho 
judgment  for  the  Defendant  in  error,  applied  to  liability  by  proscription,  tenure. 
Act  of  Parliament,  or  public  nui-[339]  sance  ;  such  as  Eex  v.  Kerrison  (1  M.  and  S. 
4:!o.  and  .3  M.  and  S.  526),  I'aine  v.  I'artrulge  (Carth.  191  ;  S.C.  Show.  255),  12  Hen. 
7,  fol.  18,  Eex  V.  Inliahitants  of  Kent  (13  East,  220),  Eex  v.  Inhabitants  of  Lindsay 
(14  East,  317),  Eex  v.  Stoughton  (2  Saund.  157.  160).     If  the  charter  annexed  to  the 
grant  an  obligation  to  repair  the  sea-walls,  the  King  may  withdraw  the  grant  if 
the  grantees  do  not  perform  the  condition,  EoH.   Abr.   tit.   Franchise,  Com.   Dig. 
Franchises ;  so  that  the  obligation  is  not  a  matter  of  public  duty,  but  a  covenant 
between  the  King  and  the  corporation,  which  a  stranger  to  it  cannot  have  a  right 
to  enforce  by  action  or  by  indictment.     The  liability  of  the  Plaintiffs  in  error  to  an 
indictment  for  non-performance  of  the  repairs  in  question,  is  assumed  in  the  judg- 
ment below,  as  the  ground  on  which  the  i-ight  of  action  for  special  damage  rests  (3 
Barn,  and  Ad.  93).     According  to  Callis  (p.  115),  the  occupiers  of  lands  abutting  on 
the  sea  are  primarily  liable  to  protect  them  from  the  sea,  and  the  liability  of  the 
Plaintiffs  in  error  to  protect  the  Defendant,  if  such  exists,  arises  from  their  agree- 
ment, implied  from  their  acceptance  of  the  charter  of  Charles  the  First :  but  no  agree- 
ment to  become  liable  to  do  that  for  which  others  are  primarily  liable  will  subject 
a  party  to  an  indictment,  though  the  party  be  a  corporation  aggregate,  and  though  ;i 
sufficient  consideration  for  the  agreement  be  shown,  and  the  public  interest  be  con- 
cerned, Eex  V.  Mayor  of  Liverpool  (3  East,  86) ;  nor  will  such  agreement  release  those 
in  whom  such  primary  liability  exists,  Eegina  v.  Duchess  of  Duccleugh  (1  Salk.  358). 
The  charter  here  is  at  most  only  a  covenant  between  the  King  and  the  corporation  ; 
it  is  not  denied  that  an  obligation  is  thereby  imposed  on  the  [340]  corporation,  but 
there  is  no  duty  of  a  public  nature  imposed,  so  as  to  render  the  corporation  liable  to 
an  indictment  for  neglect.     There  is  no  authority  for  holding  that  any  one  of  tlie 
King's  subjects,  who  may  sustain  damage  by  reason  of  the  non-repair,  can  indict  the 
corporation  for  their  neglect,  or  have  an  action  against  them  for  the  damage.     The 
claim  of  the  Defendant  in  error  is  new  and  unwarranted  by  law  ;  and  that  no  precedent 
is  found  for  the  right  claimed  by  him,  is  a  matter  which  ought  to  have  great  weight. 
The  case  of  PopJiam  v.  Prior  of  Breauiore  (11  Hen.  4,  82),  and  Keighley's  case  (10 
Rep.  139a),  do  not  appear  to  sustain  this  action,  as  they  turned  on  the  princiijle  of 
liability  by  prescription.     In  the  case  of  the  Mayor  of  Lynn  v.  Turner  (Cowp.  87),  on 
which  reliance  was  placed  on  behalf  of  the  1  laintiff  below,  and  which  wa,s  a  writ  of 
error  to  the  King's  Bench,  the  corporation  of  Lynn  was  sued  for  not  repairing  a 
creek  of  the  sea,  being  charged  to  be  liable  thereto  by  prescription   and  by  im- 
memorial usage,  two  material  distinctions  between  that  and  this  case.     More  weiglit 
has  been  given  to  the  words  of  Lord  Mansfield,  in  giving  judgment  in  that  case,  than 
is  properly  due  to  them.     It  would  appear   from  the  argument  in  Churchman  v. 
Ttrnstal    (Hardr.     162),     that    an     action     or     indictment    lies     against    a    com- 
mon ferryman  if  he  does  not  keep  his  ferry  in  good  repair,  but  tJiat  a  private  ferry- 
man is  not  so  liable  ;  a  distinction  which  is  analogous  to  this  case.     But  that  case  and 
Paine  v.  Partridge  (Show.  255  ;  Carth.  191)  were  cases  of  liability  from  jjrescription 
in  respect  of  ancient  ferries,  which  most  materially  distinguished  them  from  this  case. 
It  may  be  supposed  from  an  expression  used  in  Eusse.ll  v.  The  Men  of  Devon  (2  T.  R. 
667),  that  the  action  there  for  not  repairing  a  county  [341]  bridge  would  well  lie 
if  the  Defendants  had  been  a  corporation.     That  was  a  mere  dictum,  urged  in  that 
case  beyond  its  merits,  and  it  is  opposed  to  The  King  v.  The  Mayor  of  Liverpool  (.'i 
East,  86),  and  to  Harris  v.  Baker  (4  M.  and  S.  27). 

There  was  another  class  of  cases  cited  below,  relating  to  the  liability  of  officers 
in  public  offices,  as  the  Bank,  Post-office,  etc. ;  but  as  the  liability  of  these  officers  arises 
under  Acts  of  Parliament,  it  is  not  necessary  to  examine  such  cases,  which  have  no 
bearint:  upon  the  liability  to  which  it  is  attempted  to  subject  the  Plaintiffs  in  erroi-. 
by  virtue  of  the  King's  charter  within  time  of  memory. 

The  proper  remedy  for  the  injury  sustained  here  would  be  by  information  at  the 
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suit  of  the  Attorney-general,  or  by  application  to  the  Court  of  Chancery,  under  the 
Act  4'i  Eliz.  c.  4,  which  enables  the  Lord  Chancellor,  where  lands  have  been  granted 
for  reparation  of  sea-walls,  etc.,  to  issue  a  commission  to  imjuire  and  direct  the  funds 
to  be  appropriated  to  tiie  purposes  to  which  the  grant  was  destined  ;  or  by  proceed- 
ing on  tiie  part  of  the  King  for  a  forfeiture,     -i  Vin.  476  ;  Com.  Dig.  tit.  Franchises. 

Mr.  Erie  rose  t  i  argue  on  the  same  side,  but  tlie  Lord  Chancehor  suggested  tliat 
the  House  should  hear  the  counsel  for  tiie  Defendant  in  error,  and  Mr.  Erie  should 
have  the  reply.  The  counsel  agreed  to  that  course,  and  Mr.  Bere,  who  was  second 
counsel  on  tlie  otlier  side,  did  not  address  the  House. 

Mr.  Follett,  for  the  Defendant  in  error: — The  first  point  made  in  the  argument 
for  the  Plaintiffs  in  error  is,  that  no  condition  to  repair  was  imposed  as  a  matter  of 
public  duty  on  the  Mayor  and  Burgesses  by  [342]  the  grant;  and  that  tlie  charter 
contained  merely  an  expression  of  the  King's  will,  that  they  should  repair  and 
maintain  tlie  banks  and  sea-siiore.  It  is  impossible  for  any  person,  attending  to  the 
nature  of  the  grant,  the  remission  of  27  marks  of  tlie  ancient  rent,  the  grant  of  the 
fines  and  amercements,  and  the  license  to  dig  stones  witliin  the  town  for  the  repara- 
tion of  the  port  and  pier,  to  hold  that  the  cliarter  did  not  anne.\  to  these  grants  the 
obligation  to  repair.  Tlie  corporation  having  accepted  the  cliarter,  and  having  ever 
since  enjoyed  tlie  privileges  conferred  by  it,  must  also  take  the  burden  imposed.  The 
benefits  that  were  granted  were  the  consideration  for  the  performance  of  the  duty. 
The  corporation  sjiall  not  be  at  liberty  to  accept  the  grant,  and  refuse  the  burden  ; 
7\inff  V.  Westirood  (4  Barn,  and  C.  781),  Brett,  v.  Vuniherhind  (Cro.  Jac.  oJi),  521). 
Lord  Tenterden,  after  citing  this  last  case  in  his  judgment  in  the  Court  bel  iw,  adds, 
"  so  here,  though  the  letters  patent  import  only  that  it  be  the  King's  will  that  the  cor- 
poration should  repair,  yet  they,  having  accepted  the  letters  patent,  and  enjoyed 
the  benefits  and  advantages  granted  thereby,  have  testified  their  assent  that  this  shall 
be  considered  as  a  condition  or  obligation,  and  must  be  bound  accordingly;  and  in 
that  view  it  becomes  immaterial  to  inquire  whether  or  not,  before  the  grant,  the 
King  himself  was  bound  to  keep  the  banks  and  sea-shores  in  repair  "  (3  Barn,  and 
Ad.  92). 

The  plain  argument  upon  which  the  Defendant  in  error  relies  is,  that  where  the 
King  by  his  grant  imposes  a  public  duty  on  a  corporation  or  on  an  individual,  the 
public  become  interested,  and  have  a  right  to  see  tliat  the  duty  is  performed,  and  an 
indictment  [343]  w'ill  lie  for  the  neglect;  or  an  individual,  if  a  direct  injury  is  in 
consequence  sustained  by  him,  has  a  right  of  action.  This  last  position  was  admitted 
in  the  caseof /'ai?(f  v.  I'artiidge  (Shower,  2.55  ;  S.C.  Cartli.  191),  and  is  well  warranted 
by  the  cases  of  Churchman  v.  Tunstal  (Hardr.  163),  Herbert  v.  Paget  (1  Lev.  64), 
Mayor  of  Lynn  v.  Turner  (Cowp.  86),  Latie  v.  Cotton  (1  Salk.  17),  and  Comyn's  Digest, 
title  Action  on  the  Case,  A  2,  A  3.  The  recent  case  of  I'eier  v.  Kendal  (6  Barn,  and 
C.  703)  applies  to  every  offence  and  grant  of  a  public  nature,  and  shows  that  wherever 
such  a  grant  is  made,  there  a  duty  is  imposed,  and  an  indictment  will  lie  against 
the  grantee  for  a  public  injury  arising  from  his  neglect  or  non-performance  of  the 
duty;  or  an  action  on  tiie  case  may  be  brought  against  him  by  any  individual  sus- 
taining a  particular  injury.  Tiie  doctrine  laid  down  in  these  cases  is  not  shaken 
but  rather  confirmed  by  the  case  of  RitsseH  v.  The  Men  of  Devon  (2  T.  R.  667),  which 
was  an  action  against  the  inhabitants  of  a  county  for  an  injury  sustained  by  an  in- 
dividual in  consequence  of  the  non-repair  of  a  county  bridge,  and  it  was  held  not  to  be 
maintainable;  but  it  was  there  said  that  such  an  action  would  well  lie  against  a 
corporation. 

The  next  question  for  consideration  is,  whether  the  declaration  here  sufficiently 
alleges  that  the  Defendants  below  were  bound  to  repair  ratione  teniirae.  There  is 
no  magic  in  these  words.  They  were  in  the  possession  of  the  borough,  and  of  the  walls 
and  banks;  that  cannot  be  denied  after  the  verdict.  By  reason  of  their  ownership 
and  possession  they  became  liable  to  the  repairs  (Callis,  115,  117).  and  the  declarar 
tion  sufficiently  alleges  that  liability  to  have  been  created  by  the  [344]  charter,  and 
does  not  aver  an  obligation  more  extensive  than  the  duty  required  by  tiie  charter. 
The  case  of  Rex  v.  Kerrison  (1  M.  and  S.  435),  cited  on  tlie  other  side,  favours  the 
Defendant  in  error.  The  indictment  there  charged  the  owner  of  a  navigation  with 
the  liability  to  repair  a  bridge  by  reason  of  ownership,  without  showing  any  contract 
.or  obligation  annexed  to  the  grant  of  the  navigation,  to  induce  a  liability  to  repair ; 
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but  here  the  grant,  and  the  condition  on  which  the  charter  was  granted,  are  set  forth 
in  the  dechiration ;  and  whether  the  duty  is  cast  on  a  party  by  prescription,  which 
supposes  a  consideration,  or  by  an  existing  grant  showing  the  consideration,  if  the 
party  bound  do  not  repair,  an  action  equally  lies  at  the  suit  of  the  Jiarty  injured  by 
the  neglect.  Keiglihy's  case  (10  Rep.  13i)a).  These  cases  are  strongly  applicablo 
to  this,  and  they,  as  well  as  most  of  the  authorities  to  bo  found  in  the  old  books  of 
reports,  are  against  the  interpretation  which  was  given  by  the  counsel  for  the  I'lain- 
tift's  in  error  to  the  statute  of  Sewers  (23  Hen.  S).  There  is  a  case  in  Ilardres  (p.  IG!)), 
(the  Earl  of  Deronsliirt  v.  Gibbons  and  ot/iers),  referring  to  that  statute  :  it  was  a  bill 
reciting  articles  of  agreement  made  between  the  King  and  others,  for  draining  Hat- 
field-level,  by  which  the  King  was  to  have  a  third  part  of  the  lands  obtained,  tho 
drainers  a  third,  and  the  tenants  and  commoners  a  third.  The  plaintiff,  who  was 
not  a  party,  or  deriving  from  a  party,  to  the  articles,  was  assessed  towards  mainten- 
ance of  a  certain  sewer  for  his  lands  in  Yorkshire,  and  his  bill  prayed  relief  from  the 
assessment,  according  to  the  equity  of  the  statute  of  Hen.  8,  on  the  ground  that  he 
was  "  aggrieved  by  the  assessment,  through  those  not  repairing  the  banks,  who  were 
obliged  to  repair  by  the  ai-ticles."  And  the  Court  [345]  seemed  to  be  of  this  opinion, 
■'  because  in  effect  the  articles  were  made  for  the  relief  <if  all  that  were  to  receive  any 
damage  by  the  draining  ;  and  being  made  pru  bono  [JuhUco,  all  persons  are  parties  ; 
as  if  one  man  should  take  upon  himself  to  repair  a  public  causeway 
which  the  country  ought  to  repair,  by  this  means  he  makes  himself 
liable  to  the  whole  county  if  he  do  it  not."  There  is  a  clear  distinction  between  the 
liability  of  an  individual  and  of  a  cor]i. nation  ;  that  is  laid  down  in  Callis.  p.  117, 
(where  it  is  said  an  obligation  may  exist  by  covenant  us  well  as  by  tenure),  and  is 
noticed  by  Lord  Mansfield  in  his  judgment  in  the  Mayor  of  Lynn  v.  Turner.  An 
individual  is  bound  by  reason  of  tenure  of  his  land  ;  but  a  corporation  accepting  a 
grant  is  bound  to  perform  the  duty  annexed  to  it,  without  any  land.  It  is  not  there- 
fore necessary  that  the  obligation  to  repair  should  be  in  this  case  coupled  with  land  ; 
but  if  it  were,  the  charter  does  grant  land,  it  grants  the  borough  and  cob:  so  that  if 
it  were  necessary  to  prove  that  the  corporation  are  bound  ratinne  tenurac,  that  proof 
is  not  wanting. 

Mr.  Erie,  in  reply: — The  Plaintiffs  do  not  contend  that  the  covenant  contained 
in  the  letters  patent  did  not,  by  the  acceptance  of  them,  impose  an  obligation  on  the 
t'orporation  ;  there  may  be  a  process  against  them  for  the  forfeiture  of  the  franchise. 
or  other  proceedings  before  referred  to,  but  they  are  not  liable  to  an  indictment  or 
action  at  the  suit  of  an  individual  who  is  a  stranger  to  the  covenant.  There  is  w- 
case,  though  many  have  been  cited,  to  sliow  that  any  one  of  the  King's  subjects  can 
have  an  action  against  a  corporation  for  not  repairing  sea-walls,  through  the  non- 
repair of  which  his  property  sustained  damage.  The  [346]  case  of  the  King  v.  Tlie 
Mayor  of  Liverpool  shows  that  an  agreement  to  repair  a  road  did  not  subject  a  cor- 
poration to  an  indictable  liability  to. repair.  That  case  is  a  sufficient  answer  to  the 
inferences  drawn  from  Callis  and  from  the  old  authorities.  In  all  tlie  cases  respecting 
the  duty  of  public  officers  there  were  known  relations  and  duties  between  them  and 
the  public,  defined  by  Acts  of  Parliament,  and  they  have  no  analogy  with  this  case. 
The  charter  here  cannot  have  a  greater  force  than  an  Act  of  Parliament ;  but  if  this 
duty  was  imposed  in  those  general  terms  by  Act  of  Parliament,  the  corporation  would 
not  be  indictable  for  an  injury  to  a  private  individual.  The  banks  and  mounds  in 
question  were  stated  in  the  declaration  to  have  been  a  protection  to  Mr.  Henley's  pro- 
perty, and  not  to  the  houses  and  property  of  the  jiublic.  It  was  scarcely  possible 
at  any  expense  to  repel  the  encroachments  of  the  sea  on  these  banks;  if  the  funds 
of  the  corporation  were  to  be  applied  to  the  protection  of  one  individual,  they  would 
not  be  sufficient  for  that  purpose,  and  the  other  inhabitants  would  be  without 
protection. 

The  Lord  Chancellor  suggested  a  question  for  the  learned  Judges,  and  the  further 
consideration  of  the  case  was  adjourned. 

Mr.  Justice  Park  delivered  the  following  opinion  of  the  Judges: — The  question, 
proposed  by  your  Lordships  for  the  opinion  of  the  Judges  is  as  follows:  ''The 
declaration  in  an  action  on  the  ease  against  the  corporation  states,  that  before  the 
committing  of  the  grievances  bj'  the  said  Defendants,  the  King,  by  his  letters  patent 
duly  sealed,  did  give,  grant  and  confirm  to  the  corporation  and  their  successors  tho 
£347]  borough  or  town  of  Lyme  Regis  ;  also  all  that  tlie  building  called  the  pierquay  or 
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e'ob  of  Lyme  Regis,  with  the  liberties,  franchises,  privileges  <aud  immunities  to  the 
same  town,  pierquay  or  cob,  in  any  wise  belonging,  to  the  only  proper  use  and 
Ijelioof  of  the  corporation  in  fee  farm  for  ever,  yielding  of  fee  farm  to  the  King- 
as  in  the  letters  patent  mentioned  ;  and  tJiat  the  King  thereby  released  to  the  cor- 
poration pjirt  of  an  ancient  farm  of  a  sum  of  money  due  from  them  annually,  willing 
that  the  corporation  should  be  thereof  acquitted,  and  that  the  corporation  and  tbeir 
successors  all  and  singular  of  the  buildings,  banks,  sea-shores,  and  all  other  mounds 
and  ditches  within  the  said  borough,  or  to  the  said  borough  in  any  wise  belonging  or 
appertaining,  or  situate  between  the  said  borough  and  the  sea,  and  also  the  said  build- 
ing called  the  pierquay  or  the  cob,  at  their  own  costs  and  expenses  thenceforth  from 
time  to  time  for  ever  should  well  and  sufficiently  repair,  maintain  and  support,  as 
often  as  it  should  be  necessary  or  expedient.  That  the  King  also  by  tlie  same  charter 
granted  fines  and  amercements  before  the  clerk  of  the  market,  witliout  account;  and 
a  license  to  dig  stones  within  the  borough  and  parish  of  the  town,  out  of  the  sea 
and  on  the  seashore,  for  the  reparation  and  amendment  of  the  port,  and  the  said  pier- 
quay or  cob,  and  other  necessary  reparations  and  common  works  of  the  same  town 
and  borough,  and  belonging  and  appertaining  to  the  buildings  aforesaid.  The 
declaration  then  avers  that  the  charter  was  duly  accepted,  and  from  thence  hath  been 
and  still  is  a  governing  charter  of  the  borough,  and  that  the  corporation  from  the 
time  of  that  acceptance  hitherto  have  had,  held,  received  and  enjoyed  all  the  benefits, 
profits  and  advantages  granted  to  them  by  the  said  letters  patent.  It  then  proceeds 
to  state  that  [348]  the  Plaintiff  was,  at  the  time  of  the  committing  of  the  grievances, 
lawfully  possessed  of  a  messuage  and  land  in  the  county  aforesaid,  to  wit,  in  the  said 
borough,  which  were  before  and  at  those  times  abutting  on  or  near  the  sea-shore. 
That  a  building,  bank  and  sea-shore  within  the  borough,  a  building, 
liank  or  sea-shore  belonging  and  appertaining  to  the  borough,  and  a 
building,  bank  or  sea^shore  situate  between  the  said  borough  and  sea,  all  which  were 
there  at  the  time  of  tlie  sealing  and  acceptance  of  the  letters  patent,  and  at  the  time  of 
the  committing  of  the  grievances,  and  at  the  last-mentioned  time,  were  near  to,  and 
constituted  and  formed,  and  were  a  protection  and  safeguard,  and  still  of  right  ought 
to  be  so,  to  the  Plaintiff's  messuage  and  land  aforesaid,  and  then  hindered  the  sea 
from  flowing  upon  and  over  that  messuage  and  land  ;  and  which  buildings,  bank,  sea- 
shores and  mounds  the  Defendants  were  at  those  times,  by  virtue  of  the  said  letters 
patent  and  acceptance,  liable  to  repair  at  their  own  proper  costs  and  charges,  as 
often  as  it  might  be  necessary  and  expedient  to  do  so. 

"  A  breach  is  then  assigned,  that  the  corporation  wrongfully  permitted  the  said 
buildings,  banks,  sea^shores  and  mounds  to  be  out  of  repair,  for  want  of  due,  proper 
and  necessary  repairing  of  the  same ;  by  means  of  which  the  Plaintift''s  house  and  land 
was  inundated  and  injured. 

"  After  a  verdict  upon  a  plea  of  not  guilty,  is  this  declaration  good,  and  does  it 
disclose  a  sufficient  cause  of  action  by  the  Plaintiff  against  the  corporation?  " 

In  order  to  make  this  declaration  good,  it  must  appear,  first,  that  the  corporation 
are  under  a  legal  obligation  to  repair  the  place  in  question  ;  secondly,  that  such 
obligation  is  matter  of  so  general  and  public  [349]  concern  that  an  indictment  would 
lie  against  tlie  corporation  for  non-repair;  thirdly,  that  the  place  in  question  is  out 
of  repair;  and  lastly,  that  the  Plaintiff'  has  sustained  some  peculiar  damage  beyond 
the  rest  of  the  King's  subjects  by  such  want  of  repair. 

The  tliird  and  last  requisites  are  admitted  to  be  averred  in  this  declaration,  and 
with  sufficient  words,  at  least  after  verdict.  The  doubt  in  the  case  arises  upon  the 
first  and  second  requisites.  With  regard  to  the  first,  it  is  argued  that  the  corporation 
have  not  by  the  acceptance  of  the  charter  stated  in  the  declaration  incurred  any 
leo-al  obligation  whatever  as  to  the  repair  of  the  place  in  question  ;  that  the  charter 
does  not  contain  a  grant  on  condition  that  the  corporation  shall  repair,  but  merely 
an  expression  of  the  King's  will  that  they  shall  repair. 

Lookintr  at  the  words  of  the  charter,  as  stated  in  this  declaration,  we  are  of 
opinion  that  it  does  cast  upon  the  corporation  an  obligation  to  repair  ;  which  they, 
by  accepting  the  charter,  have  adopted.  The  King  grants  and  confirms  to  the 
corporation  the  town  or  borough  and  pier,  with  the  libertdes,  franchises  and 
privilges,  and  immunities  to  the  same  belonging,  in  fee  farm  for  ever,  yielding  of 
fee  farm  to  the  King  as  therein  mentioned  ;  and  the  King  remits  part  of  an  ancient 
rent,  willing  that  the  corporation  should  be  thereof  acquitted ;  and  then  the  charter 
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goes  on  in  these  words:  '■  Am!  tliut  tlie  curimration  ;iud  their  successors,  all  lUid 
singular  of  the  buildings,  banks,  sea-shores,  and  all  other  mounds  and  ditches  \vit,hiii 
the  said  borough,  or  to  the  said  borough  in  an_v  wise  belonging  or  ajipertaining. 
or  situate  betw'een  the  said  borough  and  the  sea,  and  also  the  said  building  called 
the  pier-quay  or  the  cob,  at  their  own  proper  costs  and  expenses  tiienceforth  from 
time  to  time  for  ever  [350]  should  well  and  suflicicnth-  repair,  maintain  and  support 
as  often  as  it  should  be  necessary  or  expedient." 

Now  these  words   are  undoubtedly   an   expression   of  the  King's   will  that  the 
corporation  should  repair;  but  they  are  not  the  less  a  condition  on  that  account;  on 
the  contrary,  they  show  the  consideration  for  the  grant,  the  motive  inducing  the  King 
to  make  the  grant,  and  consequently  the  terms  and  conditions  on  which  the  grant  was 
to  be  accepted.     What  eft'ec-t  such  words  might  have  in  a  grant  from  one  subject  to 
another  it  is  not  necessaiy  tO'  determine;  such  a  grant  between  subjects  is  a  matter 
of  contract  and  bargain,  strictly  so  speaking  ;  but  a  grant  from  the  King  to  a  subject 
is  a.  matter  of  favour,  and  the  language  used  will  be  found  to  vary  accordingly. 
Independently  of  autiiorities  we  should  have  come  to  this  conclusion,  but  the  case  of 
Sir  John  Brett  v.  Cumberland  (Cro.  Jac.  521)  seems  to  us  to  be  decisive  of  the  question. 
That  was  an  action  of  covenant  by  the  assignee  of  King  James  I.  against  the  executors 
of  the  lessee  of  a  mill  under  letters  patent  of  Queen  Elizabeth,  sealed  with  her  seal 
only,  and  containing  these  words  :  "  Et  praedictus  Willielmus,  executores  et  assignati 
sui,   praedictum  molendinum  et  domus  et  aedificia  indo  sufficienter   reparabunt." 
The  first  question  was,  whether  these  words  in  the  letters  patent  to  which  the  <.Jueen"s 
seal  only  was  affixed,  shall  enure  as  a  covenant  to  bind  the  lessee  and  his  assigns  ;  and 
it  was  resolved  "  that  it  should,  for  the  le.ssee  takes  therel)y.  because  it  is  a  matter  of 
record  :  although  in  show  they  be  the  words  of  the  lessor  only,  yet  he  accepting  tliereof 
and  enjoying  it.  it  is  as  well  his  covenant  in  fact  and  shall  bind  him  as  strong-ly  as 
if  it  had  been  [351]  a  covenant  by  indenture."     So  in  the  charter  in  question,  the 
words  are  in  show  the  words  of  the  King  only,  but  the  corporation  having  accepted  the 
charter  and  enjoyed  the  benefits  of  it,  as  is  averred  in  the  declaration,  they  are  as 
strongly  bound  as  if  they  had  covenanted  expressly  by  an  indenture. 

The  second  requisite  is,  in  truth,  that  upon  wliicii  this  case  wholly  turns  ;  viz. 
that  the  obligation  must  be  matter  of  so  general  and  public  concern  that  an  indict- 
ment will  lie  for  the  breach  of  it.  Now  this  depends  principally  upon  the 
construction  which  ought  to  be  put  upon  the  words  of  the  cliarter.  They  are 
undoubtedly  of  a  very  general  nature, — "  All  and  singular  the  buildings,  banks,  sea- 
shores, and  all  other  mounds  and  ditches  within  the  said  borough,  or  to  the  said 
borough  belonging,  or  situate  between  the  said  borough  and  the  sea."  It  is  asked, 
do  these  words  embrace  every  little  ditch  or  bank  within  the  limits  of  the  borough, 
whether  public  or  private  ;  and  if  not,  where  is  the  limit?  The  answer  is,  that  they 
embrace  only  such  buildings,  banks,  sea-shores,  mounds  and  ditches  wntliin  or 
belonging  to  the  borougli,  or  situate  between  the  borough  and  tlie  sea,  as  form  part 
of  the  defences  and  safeguards  of  the  borough  against  the  encroachments  of  the  sea. 
This  may  be  gathered  from  the  context,  from  the  word  "  sea-shores,"  from  the  expres- 
sion "  situate  l>etween  the  borough  a.nd  the  sea,"  and  from  the  obvious  intention 
and  scope  of  the  charter,  as  stated  in  the  declaration.  It  seems  to  us  that  such 
construction  and  limitation  of  the  words  is  necessary  in  order  to  give  this  part  of  the 
charter  any  meaning,  and  that  no  violence  is  done  either  to  the  grammatical  or 
reasonable  sense  of  the  words  by  such  construction. 

If  so,  the  next  question  which  arises  is,  whether  [352]  the  keeping  up  the  sea 
defences  of  a  town  or  borough  is  a  matter  of  general  and  public  concern.  It  is  said 
that  the  repair  of  a  highway  or  a  bridge  is  matter  of  i)ublic  concern,  because  all  tlio 
King's  subjects  may  have  occasion  to  use  it.  And  why  may  not  all  the  King's 
subjects  have  occasion  to  reside  in,  or  to  pass  through,  the  borough  of  Lyme?  It 
may  be  difficult  to  define  precisely  over  what  quantity  nf  land,  or  to  how  large  a 
district,  any  benefit  must  be  extended  in  order  to  render  such  benefit  a  nuittcr  of 
general  and  public  concern;  but  surely  no  danger  or  inconvenience  can  arise  from 
holding  that  it  is  sufficient  if  such  benefit  extended  to  a  whole  town  or  borough. 

But  it  is  said  that,  even  if  the  repair  of  the  sea  defences  of  a  town  or  borough  bo 
matter  of  general  and  public  concern,  yet  that  the  declaration  in  this  case  doe's  not 
show  tliat  the  ])articular  '•  buildings,  banks,  sen-shores,  mounds  or  ditclies,"  alleged 
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to  be  out  of  repair,  are  part  of  the  sea  defences  of  the  borough,  nor  is  it  expressly- 
averred  that  the  public  bad  any  interest  in  them.  The  answer  is,  that  the  buildings^, 
banks,  sea-shores,  mounds  or  ditches  in  question,  are  described  in  the  declaration  in 
the  very  words  used  in  the  charter,  as  set  out  in  tlie  declaration,  and  are  expressly 
averred  to  have  been  in  existence  at  the  time  when  the  charter  was  granted  and 
accepted  ;  and  it  is  also  expressly  averred  that  the  corporation  were  liable  under  the 
charter  to  repair  them.  Now  these  words  in  the  averments  of  the  declaration  must  be 
understood  in  the  same  sense  as  the  same  words  in  the  charter ;  and  as  we  are  of 
opinion  that  the  true  construction  of  them  in  the  charter  is  to  understand  them  as 
limited  to  the  sea  defences  of  the  borough,  so  w-e  think  they  are  to  be  taken  to  have 
the  same  meaning  in  the  declaration,  [353]  and  to  have  the  same  effect  as  if  the 
buildings,  banks,  sea-shores,  mounds  or  ditches  in  question,  were  expressly  averred 
to  be  part  of  the  defences  and  safeguards  of  the  borougli  and  town  against  the 
encroachments  of  the  sea.  And  this  opinion  is  further  strengthened  by  the  circum- 
e'lance  that  the  present  objection  arises  after  verdict.  The  effect  of  a  verdict  in 
curing  defects  in  the  pleadings  at  common  law  is  stated  correctly  in  one  of  the  last 
cases  on  the  subject,  viz.  that  of  Jticksun  v.  tesked  (1  Maule  and  S.  "234).  There  Lord 
Ellenborough  said: — "  Where  a  matter  is  so  essentially  necessary  to  be  proved,  that 
had  it  not  been  given  in  evidence,  the  jury  could  not  have  given  such  a  verdict,  there 
the  want  of  stating  that  matter  in  express  terms  in  a  declaration,  provided  that  it 
contains  terms  sufficiently  general  to  comprehend  it  in  fair  and  reasonable  intend- 
ment, will  be  cured  by  verdict;  and  where  a  general  allegation  must,  in  fair  con- 
struction, so  far  require  to  be  restricted,  that  no  Judge  and  no  jury  could  have 
properly  treated  it  in  an  unrestrained  sense,  it  may  reasonably  be  presumed,  after 
verdict,  that  it  was  so  restrained  at  the  trial;  but  unless  the  allegation  is  of  such  a 
nature  that  it  would  have  been  doing  violence  to  the  terms,  as  applied  to  the  subject- 
matter,  to  have  treated  it  as  unrestrained,  we  are  not  aware  of  an}-  authority  which 
will  warrant  us  in  presuming  that  it  was  considered  as  restrained  merely  because, 
in  the  extreme  latitude  of  the  terms,  such  a  sense  might  be  affixed  to  them."  Here  we 
think  that  the  allegations  of  the  declaration,  as  applied  to  the  subject-matter,  do  by 
reasonable  intendment  show  that  the  buildings,  banks,  mounds  and  ditches  in 
question  were  part  of  the  defences  and  safeguards  of  the  tow^l  and  borough  against 
the  encroachments  of  [354]  the  sea,  and  particularly  of  that  part  of  the  town  and 
borough  in  which  the  Plaintifl"s  property  is  situated.  The  declaration,  therefore, 
shows  a  charter  casting  an  obligation  on  the  corporation  to  do  repairs  of  general 
and  public  concern,  and  avers  that  they  have  omitted  to  do  such  repairs,  and  that  the 
Plaintiff'  has  thereby  sustained  special  damage.  Iv  is  not,  indeed,  shown  that  the 
Plaintiff's  liouse  existed  at  the  time  when  the  charter  was  granted  ;  neither  can  this  be 
necessary;  for  if  the  obligation  to  repair  be  of  a  public  nature  concerning  the  whole 
borough,  the  whole  borough  has  a  right  to  be  protected,  and  it  is  immaterial  whether 
the  inundation  aff'ects  the  lands,  or  houses  at  any  time  erected  on  those  lands. 

It  is,  however,  further  urged,  that  w'hatever  engagement  the  corporation  may  be 
under  as  between  them  and  the  Crown,  so  as  to  render  them  liable  either  to  forfeiture 
of  their  charter,  or  any  other  proceeding  by  the  Crown,  yet  that  no  stranger  can  take 
advantage  of  such  engagement  and  maintain  an  action.  It  is  admitted  that  if  their 
liability  arose  by  prescription,  they  would  be  indictable,  and  also  an  action  would 
lie  for  special  damage,  as  in  Tlie  Mayor,  etc.  of  Lynn  v.  Tinner  (Cowp.  86),  Church- 
man V.  Tunsfal  (Show,  255  ;  Carth.  199),  Uaine  v.  Partridge  (Hardr.  162),  and  manv 
other  authorities,  which  it  is  unnecessary  to  cite,  because  it  is  clear  and  undoubted 
law  that,  wherever  an  indictment  lies  for  non-repair,  an  action  on  the  case  will  lie 
at  the  suit  of  a  party  sustaining  any  peculiar  damage.  Now,  we  are  unable  to  see 
any  sound  distinction  between  a  liability  by  prescription,  and  a  liability  arisiuEr 
within  time  of  memory,  but  legally  created.  We  do  not  say  that  prescription 
necessarily  implies  a  charter  or  grant,  but  it  necessarily  implies  some 
legal  origin,  [355]  and  charter  would  be  a  legal  origin.  Suppose  that 
a  prescriptive  obligation  were  alleged,  and  that  a  charter  granted  before 
time  of  memory  were  produced,  and  so  the  legal  origin  were  showMi,  would  that 
destroy  the  prescription?  Certainly  not.  Would  the  obligation  arising  from  that 
charter  have  been  less  binding  within  a  few  years  after  it  was  granted,  than  it  11  now. 
after  a  great  lapse  of  time?     Certainly  not.     If  then,  the  origin  be  legal,  how  can  it 
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lie  imiiortant  wlieii  it  took  pliK-el  We  do  not  <ro  tlie  lcn<rtli  of  sayinir  tliat  u  striui^'er 
lau  take  advaiitatre  of  an  a'^recnient  between  A.  and  B.,  nor  even  of  a  eliartor  granted 
by  the  Kinir.  where  no  nu\tter  of  j;eneral  and  puhlic  eoncern  is  involved  ;  but  where 
that  is  the  ease,  and  the  King,  for  the  benefit  of  the  publie,  has  made  a  eertain  <;rant, 
imposing  eertain  public  duties,  and  that  grant  has  Iwen  accepted,  we  are  of  opinion 
that  the  public  may  enforce  tlie  i)erforniance  of  those  duties  by  indictment,  and 
individuals  peculiarly  injured,  by  action.  If  it  were  otherwise,  many  inconveniences 
would  follow  ;  and  among  them,  in  the  case  in  question,  is  this  ;  that  as  the  duty  and 
the  right  to  repair  the  sea  defences  of  the  town  and  borough  are  cast  upon  the 
corporation,  no  other  perso^n  would  be  justified  in  interfering  and  doing  repairs. 
Iiowever  necessary :  or,  at  all  events,  not  until  the  corporation  had  been  called  upon, 
and  neglected  to  do  them  :  T/ie  Earl  of  Lonsdale  v.  Nelson  (2  B.  and  C.  302  ;  S.C.  •"! 
Dowl.  and  K.  556);  and  it  is  doubtful  whether  ho  would  be  justified  even  then,  the 
proper  remedy  being,  as  there  stated,  by  indictment  or  action  :  for  nuisances  nf 
omission  cannot  in  general  be  abated. 

Two  of  the  Judges  have  entertained  considerable  doubts  whether  the  declaration 
contains  sufficient  [356]  words  in  this  case  to  show  that  the  mounds  or  banks  were 
of  such  public  benefit  a,s  tliat  an  indictment  would  lie  for  not  repairing  them:  but 
agreeing  in  tlie  general  view  of  the  law,  they,  as  well  as  the  rest  of  the  .Judges  who 
heard  the  argument,  are  of  opinion  that  the  question  proposed  by  your  Lordships 
must  be  answered  in  the  affirmative,  and  that  tlie  de<^^laration  is  sufficient. 

The  Lord  Chancellor  said,  after  the  unanimous  judgment  of  the  Court  of  Common 
Pleas,  and  the  concurring  judgment  of  three  of  the  Judges  in  the  Court  of  King's 
Bench  upon  the  writ  of  error  brought  there,  the  fourth  Judge  giving  no  opinion,  it 
was  matter  of  satisfaction  to  him  that  all  the  Judges  now  agreed  in  the  opinion  which 
tlieir  Lordships  heard  now  delivered.  Two  of  the  learned  Judges  entertained  some 
doubt  upon  the  pleadings,  in  respect  to  a.  point  which  did  not  affect  the  main 
question.  He  should  move  that  the  judgment  of  the  Court  below  be  affirmed;  but 
although  the  two  Courts  below  concurred  in  the  judgment,  yet  it  was  not  a  case  in 
which  costs  ought  to  be  charged  against  the  Plaintiffs  in  error,  as  there  was  some  doubt, 
and  the  question  was  one  of  difficulty. 

Lord  Wj-iiford  concurred  in  these  observations.  ^ 

The  judgment  of  the  Court  below  was  affirmed,  without  costs. 


[357]  APPEAL 

From  the  Court  of  Chancery  in  Irblakd. 

HLS  MAJESTY'S  ATTORNEY-GENERAL  of  IRELAND,  at  the  Relation  of  WILLIAM 
CHARLES  QUINN,  Esq.  Secretary  to  the  Commissioners  of  Education  in  Ire 
land,~Appellanf :  THOMAS  WILLIAM  HUNGERFORD  and  Others,— /?< - 
spondents. 

[Mews'  Dig.  iii.  270;  S.C.  8  Bli.  N.S.  4:57.     See  A.-G.  v.  Pilffrim,   1840,  12  Beav. 
57  ;  and  Magdalen-  College,  Oxford  v.  A.-G.,  1857,  6  H.L.  C.   189.] 

If  the  trustees  of  a  charity  estate  make  a  lease  upon  terms,  whicli,  at  the  time  of 
making  it,  appear  to  them  bona  fide  tO'  be  the  best  that  can  be  got,  a.  sul> 
sequent  alteration  of  circumstances  shall  not  affect  such  lease. 

In  such  a  case  the  question  of  provident  or  improvident  management  is  entitled 
to  pecul'iar  consideration.  The  length  of  time  during  which  the  property  has 
been  occupied  under  the  lease,  is  also  to  be  taken  into  consideration. 

On  the  26th  of  March  170-3,  an  indenture  of  that  date  was  made  between  certain 
persons  therein  described  as  surviving  trustees,  nominated  and  appointed  for  putting 
in  execution  the  powers  and  authorities  of  an  Act  of  Parliament,  made  in  England,  in 
the  lltli  and  12t.h  years  of  king  William  the  Third,  intituled,  "  An  Act  for  granting 
an  Aid  to  His  Majesty,  by  sale  of  the  forfeited  and  other  Estates  and  Interests  in 
Ireland,  and  by  a  Land  Tax  in  England,  for  the  se\'eral  purposes  therein  mentioned." 
of  the  one  part ;  and  Alan  Brodrick,  esq.,  her  Majesty's  then  Solicitor-general  in 
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Ireland,  aud  l^awreiiee  Claj'tuu,  of  Mo3'-[358]-allow,  in  the  county  of  Cork,  esq.,  of 
the  other  part;  wliereby,  after  reciting  that  the  Kisrht  Honourable  Elizabeth  Countess 
of  Orkney,  before  her  marriage  with  the  Earl  of  Orkney,  by  indentures  of  lease  and 
release,  dated  respectively  the  22d  and  23d  of  November  1695,  (the  release  being  made 
Itetween  the  said  Countess  by  her  then  name  of  Elizabeth  Villiers,  of  the  city  of 
Westminster,  spinster,  of  the  first  part;  the  said  Earl,  by  his  then  name  of  Lord 
(Jeorge  Hamilton,  of  the  second  part;  and  Lord  Viscount  Villiers  and  Thomas  Brod- 
rick,  of  the  third  part),  did  convey  to  the  said  Lord  Viscouut  Villiers  and  Thomas 
Brodrick,  and  tlieir  heirs,  all  and  every  the  honors,  castles,  manors,  lordships,  liber- 
ties, rectories,  towns,  lands,  tenements  and  hereditaments  whatsoever,  of  her  the 
said  Elizabeth  Villiers,  in  the  kingdom  of  Ireland,  with  the  appurtenances,  to  the 
use  of  the  said  Lord  Viscount  Villiers  and  Thomas  Brodrick,  and  their  heirs;  but 
upon  the  trusts  declared  and  agreed  in  and  by  an  indenture,  bearing  even  date  with 
the  said  indenture  of  release,  and  made  between  the  same  parties:  And  after  further 
reciting,  that  by  an  indenture,  bearing  even  date  with  the  same  indenture  of  release, 
and  referred  to  by  it,  it  was  declared  and  agreed  by  and  between  the  parties  to  the 
same,  as  to  the  several  lands,  etc.,  tlierein  mentioned,  that  the  trust  and  meaning  of 
the  said  indenture  of  release  was,  that  Lord  Villiers  aud  Thomas  Brodrick,  and  the 
sui-vivor  of  them,  and  the  heirs  and  assigns  of  suoli  survivor,  should  from  time  to 
time  make  and  execute  such  conveyances  of  all  or  any  parts  and  jjarcels  thereof,  to 
and  for  the  benefit  of  such  person  or  persons,  and  for  such  estate  and  estates,  etc. 
as  the  said  Elizabeth  Villiers  from  time  to  time,  whether  under  coverture  or  sole, 
by  any  writing,  etc.,  should  [359]  direct  and  appoint:   And  after  further  reciting, 
that  by  indentures  of  lease  and  release,  bearing  date  respectively  the  22d  and  2.3d 
days  of  October   1696,  the  release  being  made  between  the  said  George  Earl  of 
Orkney,  of  the  first  part ;  tlie  said  Elizabetli  Countess  of  Orkney,  of  the  second 
part;     the     said     Edward     Lord     Viscount     Villiers      and     Thomas      Brodrick, 
of     the    third     part;     and     the    said     Alan     Brodrick     and     Lawrence     Clayton, 
of  the  fourth  part;  (reciting  that  the  said  Countess  was  purposed  and  resolved  to 
erect  and  found  a  school-house,  with  all  suitable  conveniences,  at  or  in  the  town  of 
Middleton,  in  the  barony  of  Iniokilly  and  county  of  Cork,  and  to  establish  a  Free 
School  tliere,  and  to  endow  the  same  with  a  pei-petual  maintenance  for  the  good 
instruction  and  education  of  youth,  with  exhibitions  to  be  allowed  to  certain  persons 
in  the  University,  who  should  have  had  their  education  at  the  said  school  in  the 
manner  therein  mentioned  ;   and  that  the  said   Countess  liad  determined  that  the 
several  towns,  lands,  tenements  and  hereditaments,  in  the  said  indenture  of  release 
after-mentioned,  and  intended  thereby  to  be  conveyed,  and  the  rents,  issues  and  pro- 
fits thereof,  should  be  settled  and  applied  to  the  good  and  charitable  uses  and  pur- 
poses therein  mentioned  ;  and  that  in  the  first  place,  the  rents,  issues  and  profits 
tliereof  should  immediately  go  and  be  applied  towards  the  purchasing  and  preparing 
a  fitting  and  convenient  place,  and  materials  necessary  for  the  placing,  erecting  and 
building  of  a  school-house,  and  other  fitting  houses,  outhouses  and  conveniences  for 
a  master,  usher,  reception  for  boarders,  and  such  other  buildings,  and  for  and  to- 
wards the  placing,  erecting  and  building  the  same  in  such  part  of  the  said  town  of 
Middleton,  and  after  such  manner  and  form,  as  she  the  said  Countess,  or  [360]  sucli 
other  persons  or  person  whom  she  had  deputed  or  should  depute  for  that  purpose, 
should  order  and  direct) :  The  said  Countess  of  Orkney,  for  the  attainment  of  the  good, 
charitable  and  useful  purpose  aforesaid,  with  the  consent  of  the  said  Earl,  did  direct, 
that  Lord  Villiers  and  Tliomas  Brodrick,  aud  the  survivor  of  them,  and  the  heirs  and 
assigns   of   such   survivor,    should   grant,   etc.     unto, the   said    Alan    Brodrick    and 
Lawrence  Clayton,  and  their  lieirs,  the  lands,  etc.   therein  mentioned,  formerly  leased 
to  Sir  John  Meade,  knt.,  by  the  late  King  James  the  Second,  when  Duke  of  York,  or 
his  agents  or  commissioners,  at  the  rent  of   £100  per  annum;  and  the  lands  also 
therein  mentioned,  formerlj'  let  unto  W.  Worth,  esq.,  by  the  late  King  James  the 
Second,  when  he  was  Duke  of  York,  or  by  his  agents  or  commissioners,  at  and  under 
the  yearly  rent  of  £104:  To  hold  to  the  said  Alan  Brodrick  and  Lawrence  Clayton, 
their  heirs  and  assigns  for  ever  ;  upon  trust  that  they,  their  heii-s,  etc.,  should  from 
time  to  time  for  ever,  employ',  dispose  and  bestow  the  rents,  issues  and  profits  arising 
from  the  same  premises,  towards  the  purchasing  and  finding  a  convenient  place, 
materials  and  necessaries  for  the  erecting  and  building,  and  towards  the  erecting  and 
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building  of  a  sthool,  school-house,  and  othei'  tittiiig  outhouses  and  conveniences  for 
a  master,  usher,  reception  of  boarders  and  scholars,  and  such  other  suitable  accom- 
modations and  buildinsrs  within  the  said  town  of  Middlcton,  and  in  such  maimer  and 
form,  as  should  from  time  to  time  be  ordered  and  directed  bj'  the  said  Countess,  or 
by  such  person  or  persons  as  should  be  dei)Uted  or  nominated  by  the  said  Countess 
for  that  ]iurpose  :  and  after  the  said  school  and  school-house,  and  other  buildings  and 
accommodations  had  been  erected  and  finished  as  aforesaid,  and  the  [361]  iharpes 
tliereof  fuUy  satisfied  and  discharged,  then  for  and  towards  the  paynicnt  and  dis- 
charge of  the  respective  allowances,  salaries  and  pensions  thereinbefore  mentioned, 
until  sucli  time  as  the  same  should  respectively  be  hiwfull}'  and  according  to  tho  true 
intent  and  meaning  of  the  said  la.st-recited  indenture  of  release,  altered  or  changed  ; 
and  from  and  after  such  alteration,  towards  the  payment  and  discharge  of  such 
new  and  other  allowances,  salaries,  pensions  and  ]>ayments  as  should  from  time  to 
time  be  substituted  in  the  place  of  such  payments  wherein  such  alterations  sliould  be 
made  as  aforesaid.  And  the  Countess  did  thereby  further  direct  and  ajtpoint, 
that  certain  persons  therein  named  should  be  governors  of  the  said  school,  and  of  the 
revenue  above  mentioned  ;  and  she  invested  them  witli  the  necessarj'  powers  for  the 
management  of  tlie  same.  And  the  said  Countess  did  hereby  declai'e,  consent  and 
agree,  that  the  said  conveyance  so  made  or  to  be  made  unto  the  said  Alan  Brodrick 
and  Lawrence  Clayton,  and  their  heirs,  to  the  purpose  and  for  tlie  trusts  aforesaid,  or 
tlie  said  trust,  should  not  nor  were  to  be  liable  to  any  revocation,  or  controllable  in  the 
whole  or  any  jiart  thereof,  by  her  the  said  Countess,  lier  heirs  or  assigns,  or  by  any 
person  or  persons  claiming  by,  from  or  under  her.  And  the  Earl  of  Orkney  ratified 
and  confirmed  the  said  Countess's  grants;  and  the  title  of  the  trustees  being  after- 
wards confirmed  by  Act  of  Parliament,  they  accejited  these  trusts,  and  entered  into 
possession  of  the  estates,  and  made  leases  thereof  for  lives,  with  covenants  for 
renewal. 

In  1710,  Alan  Brodrick  and  Lawrence  Clayton  proposed  to  demise  certain  parts 
of  the  trust  estate  to  Francis  Daunt,  for  lives,  with  covenant  for  peri)etual  renewal, 
provided  Uaunt  would  pay  a  fine  for  [362]  such  lease,  and  a  renewal  fine  on  the 
falling  in  of  each  life;  to  which  proposal  Daunt  agreed,  and  consented  to  accept  of 
certain  parts  of  the  said  lands  described  as  having  been  formerly  leased  to  Sir  John 
Meade,  knt.,  at  £100  per  annum,  and  to  pay  the  like  annual  rent  for  the  part  to  be 
demised  as  the  said  Sir  John  Meade,  knt.,  had  paid  for  the  whole,  together  with  a  fine 
to  the  amount  of  three  years'  rent,  and  a  renewal  fine  on  the  falling  in  of  eacli  life 
equal  in  amount  to  a  quarter  of  a  year's  rent. 

An  indenture  of  demise,  dated  19th  October  1710,  was  accordingly  made,  by 
which  A.  Brodrick  and  L.  Clayton,  in  consideration  of  a  fine  of  £300,  demised  to 
Daunt  tlie  said  part  of  the  estates  for  three  lives,  at  the  yearly  rent  of  .£100.  F. 
Daunt  covenanted  to  pay  the  rent,  etc.,  and  there  were  the  usual  remedies  of  dis- 
tress and  entry.  A.  Brodrick  and  L.  Clayton  covenanted  with  F.  Daunt,  that  on  the 
death  of  any  life,  they,  their  heirs  and  .assigns,  would  make  to  the  tenants  in  posses- 
sion proper  deeds  for  continuing  the  said  lease,  upon  the  payment  of  a  fine  of  £23 
for  every  new  life:  and  F.  Daunt  covenanted,  that  within  12  months  after  the  deatli 
of  any  life,  he  would  apply  to  have  a  new  life  added,  and  pay  the  fine  for  renewal. 
And  it  was  further  provided,  that  if  no  such  application  was  made,  and  no  fine  paid, 
the  said  F.  Daunt  should  forfeit  5s.  for  every  month  after  the  12  months  aforesaid  ; 
and  that  A.  Brodirck  and  L.  Clayton  might  enter  and  distrain  for  the  forfeiture. 
Covenant  for  titles  by  A.  Brodrick  and  L.  Clayton.  This  demise  was  duly  registered 
in  1712.  F.  Daunt  entered  into  possession,  and  expended  considerable  sums  in 
improving  the  estate;  and  he  and  his  tenants  have  remained  in  possession,  and  duly 
paid  the  proper  fines,  till  within  the  last  12  years.  [363]  The  widow  of  Francis 
Daunt  was  entitled  to  tlie  lease  on  his  decease;  and  twO'  of  the  lives  having  died,  she 
tendered  jjroper  fines  for  renewal. 

There  lx>ing  disputes  at  the  time  between  the  co-heirs  and  tlie  then  governors  of 
the  charity,  as  to  whetlier  tlie  co-heirs  were  entitled  to  the  renewal  fines,  or  whether 
the  same  should  go  to  the  benefit  of  the  said  school,  the  co-heirs  refused  to  grant  a 
renewal  of  the  said  lease  :  whereupon  Mary  Daunt  presented  a.  petition  on  the  Equity 
side  of  the  Court  of  Exchequer,  in  Ireland,  against  the  co-lieirs,  for  the  jiurpose  of 
enforcing  performance  of  tlie  said  covenant  for  renewal;  which  was  dismissed,  upon 
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the  ground  tliat  the  iirDper  mode  of  proeeeding'  for  that  purpose  was  by  biH,  and 
not  by  jietitioii.  The  co-heirs  afterwards  agreed  to  grant  such  renewal,  but  before 
execution  one  of  them  died.  Afterwards  W.  Fuller  became  entitled  to  the  said  lease, 
and  he  paid  the  fines  for  renewal,  which  were  duly  receipted.  In  1755  the  suit  of 
Mary  Daunt  wa,s  revived  by  W.  Fuller,  who  prtsented  a  memorial  to  the  governors  of 
the  charity,  who  recommended  to  the  co-heirs  to  comply  with  his  demand.  In  con- 
sequence of  this  recommendation  a.  renewal  of  the  lease  was  granted  to.  W.  Fuller, 
for  the  lives  of  George  Daunt,  W.  Fuller,  and  Thomas  Bowes  Au.sten.  W.  Fuller  died  : 
the  fine  was  duly  .paid,  and  the  lease  renewed  for  the  additional  life  of  W.  Fuller 
Daunt.  T.  Bowes  Austen  died  ;  and  George  Daunt  and  William  Fuller  Daunt  paid 
the  renewal  fine,  and  obtained  an  indenture  of  renewal,  dated  l-'!tli  June  17B2,  to  hold 
for  the  lives  of  the  said  George  Daunt,  William  Fuller  Daunt,  and  for  tlie  additional 
life  of  his  late  Majesty  George  IV.,  then  Prince  of  Wales. 

[364]  On  the  5tli  of  May  1814,  George  Daunt  died.  On  the  SSth  May  18U,  W. 
F.  Daunt  died;  and  the  lease  having  devolved  on  Joanna  Hungerford,  who  died  in 
January  1817,  the  whole  interest  became  vested  in  the  Respondent. 

The  resei-ved  rent  was  duly  paid  till  1814,  when  the  Commissioners  of  Education 
disputed  the  said  lease.  Thomas  Hungerford,  in  right  of  his  wife  Joanna,  applied 
for  a  renewal  upon  the  deaths  of  G.  and  W.  F.  Davint,  and  by  order  of  the  governors 
paid  the  renewal  fine  into  the  mercantile  house  of  Morris,  Leycester  and  Call  ;  he  also 
caused  a.  deed  of  renewal  to  be  prepared,  and  tendered  the  same  for  approval. 

On  the  death  of  Joanna  Hungerford,  her  husband  Thomas  Hungerford,  as 
the  guardian  of  the  Respondent,  wished  to  pay  the  reserved  rent,  but  a  prohibition 
from  the  said  Commissioners  prevented  liim.  This  was  in  1817.  In  1821  he  re- 
ceived the  following  letter  from  the  master  of  the  said  school : 

■■  Middleton,  July  20th  1821. — Sir:  As  it  is  not  the  intention  of  the  Lords  Com- 
missioners of  Education  to  disturb  the  leases  by  which  you,  as  guardian  of  the  minor 
of  the  late  William  Daunt,  esq.,  hold  the  lands  belonging  to  Middleton  School,  you 
are  requested  forthwith  to  pay  to  me  the  rents  and  arrears  of  rents  due  thereon, 
up  to  the  1st  May  last.  May  I  request,  therefore,  to  know  when  and  where  it  will  be 
your  convenience  to  pay  me  the  same,  and  you  will  oblige  your  obedient  sei-vant. — 
Richard  Grier." 

The  solicitor  for  tlie  Commissioners  then  directed  the  reserved  rent  to  be  paid 
into  the  Bank  of  Ireland,  where  it  was  accordingly  paid. 

The  rent  has  since  been  either  paid  to  the  master  of  the  school,  or  into  the  Bank. 

[365]  On  the  16th  April  1828,  an  information  was  exhibited  by  the  Appellant 
against  Respondent  and  others,  setting  forth  the  lease  of  19th  October  1710;  and 
alleging  the  same  was  at  under-value,  and  that  the  same,  and  also  the  lease  of  13tli 
June  1782,  had  been  made  in  violation  of  the  trusts  of  the  charity  :  and  alleging  that 
the  said  school  and  charitable  establishments  must  remain  entirely  useless,  if  the  said 
leases  should  be  allowed  to  stand  and  be  perpetually  renewed.  The  information 
prayed,  that  the  lease  of  19th  October  1710,  and  also  the  renewal  of  13th  June  1782, 
might  be  set  aside,  and  decreed  fraudulent  and  void,  and  in  violation  of  the  trusts 
reposed  in  the  persons  who  made  the  same,  and  be  ordered  to  be  delivered  up  to 
be  cancelled  ;  and  that  an  account  might  be  taken  of  the  rents,  issues  and  profits  of 
the  said  lands,  from  such  period  as  it  should  appear  that  the  rents  thereof  had  been 
received  :  and  that  if  necessary,  new  and  additional  governors  might  be  appointed, 
according  to  the  provisions  of  the  said  deed  of  169G,  and  the  trusts  thereof  carried  into 
full  and  complete  execution  :  and  that  the  said  lands  might  be  set  again  for  projier 
terms  of  years,  at  a  full  and  fair  value ;  and  that  the  rents  in  arrear,  and  the  rents  to 
be  received  in  future  on  the  new  letting,  might  be  applied  first  in  setting  the  said 
school  in  repair,  and  afterwards  to  keepi  it  in  good  repair,  and  to  the  other  purposes 
mentioned  in  the  said  deed  of  1696  ;  and  that  pending  the  cause,  a  receiver  should  be 
appointed  to  receive  the  rents,  issues  and  profits  of  the  said  lands  ;  and  that,  if 
necessary,  it  might  be  referred  to  one  of  the  Masters  of  the  said  Court,  to  approve  of 
a  proper  scheme  for  the  management  of  the  said  school,  and  the  application  of  the  said 
rents,  issues  and  profits.  And  that  the  informant  might  [366]  have  such  further,  .and 
other  relief  as  the  nature  of  his  case  might  require,  and  should  be  agreeable  to 
equity  and  good  conscience. 

The  cause  was  set  down  for  hearing  by  the  Appellaiit,  without  having  made  any 
of  the  persons  holding  by  lease  under  the  Respiondent  parties  to  the  cause,  and  also 
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without  making  the  representatives  of  Samuel  Daunt,  who  was  entitled  to  a  perpetual 
rent-charge  of  £85  out  of  the  said  la.nds,  parties. 

The  cause  was  heard  1>efore  tlie  Lord  ChancoUor  of  Ireland,  on  tlio  10th  and  20th 
December  1831  ;  and  on  the  .'50th  January'  1832,  his  Lordsliip  decreed,  that  as  between 
tlie  Appellant  and  Respondent,  the  said  information,  and  all  and  every  tlie  matters 
and  things  therein  contained,  should  l>o  dismissed  without  costs;  and  that  as  to  the 
defendants,  the  governors  and  trustees  of  the  said  school,  tlie  said  defendants,  the 
governors  and  trustees  of  the  said  school,  should  have  their  costs  of  the  said  suit 
against  the  Appellant  or  Relator. 

Sir  Edward  Sugden,  for  the  Appellant : — The  powers  vested  in  the  trustees  must 
be  viewed  with  reference  to  the  object  for  which  they  were  created.  Lands  vested  in 
trustees,  for  the  support  of  a  school  or  any  other  charitable  establishment,  cannot 
be  disposed  of  in  this  manner,  without  defeating  the  purpose  for  which  the  trust 
was  created.  Such  a  disposition  of  them  is,  therefore,  a  breach  of  trust.  In  the 
present  instance,  instead  of  these  lands  ever  being  capable  of  being  made  the  subject 
of  leasing,  at  an  improved  rent,  the  trustees  have  by  one  act  rendered  the  rent  fixed 
and  unvarying  for  ever.  The  covenant  here  is  for  the  perpetual  renewal  of  the  lease 
at  the  same  rent  which  the  trustees  were  enabled  to  obtain  [367]  for  the  lands  in 
1710,  and  the  renewal  is  to  take  place,  not  on  the  payment  of  a  considerable  fine, 
varying  with  the  increased  value  of  the  property,  but  on  payment  of  a  fine,  small  in 
itself,  and  fixed  like  the  amount  of  the  rent.  The  trustees  have  bound  themselves, 
their  heirs  and  assigns,  by  a  covenant  to  grant  a  perpetual  renewal  of  tlie  lease  on 
these  terms.  Such  a  lease  is  void  in  Equity,  and  the  covenant,  and  all  renewals 
granted  under  it,  are  also  void.  The  general  principle  on  which  the  Appellants  rely 
is  distinctly  stated  in  tlie  judgment  of  Lord  Eldon,  in  T/te  Attnr7iey-general  v.  Brooke 
(18  Ves.  326),  where  his  Lordship,  on  reviewing  a.  former  judgment  in  the  case  of 
The  Attornty-general  v.  Owen,  repeated,  as  his  judicial  opinion,  the  proposition  he 
had  previously  stated  ;  and  went  on  to  say,  in  express  terms,  "  It  is  impossible  here 
to  contend,  that  trustees  for  a  charity  can  maJce  a  lease  with  covenants  for  perpetual 
renewal.  Lord  Thurlow  frequently  said,  that  that  contract  should  never  have  been 
performed  between  man  and  man  :  but  that  trustees  of  a  charity  can  part  with  the 
estate  for  ever,  for  a  consideration  not  shown  to  be  equivalent  to^  the  inheritance,  is 
a  proposition  not  to  be  endured  here."  The  principle,  and  the  specific  instance  here 
put,  are  alike  fatal  to  the  validity  of  the  lease  in  the  present  case.  The  trustees  have 
no  power  to  make  a  lease,  with  covenants  for  perpetual  renewal ;  but  even  if  such  a 
power  could,  under  any  circumstances,  be  permitted  them,  the  consideration  which 
could  alone  be  sufficient  to  justify  it,  would  be-  one  that  was  equivalent  to  the  value  of 
the  inheritance.  There  is  no  such  consideration  in  the  present  case  :  here  there  is 
a  parting  with  the  inheritance  without  a  sufficient  consideration,  and  the  charity  is 
for  ever  debarred  of  [368]  the  possibility  of  obtaining  any  increase  in  the  value  of 
the  land.  The  authority  tliat  will  probably  be  relied  on  to  support  the  judgment  in 
this  case,  is  the  opinion  expressed  by  the  Master  of  the  Rolls,  in  The  Attorney-general 
v.  Warren  (2  Swanst.  302),  where  he  says,  "  There  is  no  positive  law  which  says,  that 
in  no  instance  shall  there  be  an  absolute  alienation.  An  alienation,  not  improvident, 
but  beneficial  to  the  charity,  and  conformable  to  the  rule  which  ought  to  guide  the 
trustees,  may  be  good."  With  respect  to  that  case,  it  may  in  the  first  place  be 
obsei-ved,  that  this  opinion  of  the  Master  of  the  Rolls  was  not  required  by  the  circum- 
stances of  the  case,  the  decision  of  which  rested  on  other  and  perfectly  satisfactory 
grounds  ;  and  in  the  next  place,  that  the  cases  i-eferred  to  in  support  of  that  opinion 
disclose  circumstances  which  made  it  undoubted  tliat  the  interests  of  the  charit.es  in 
those  cases  could  only  be  served  by  this  alienation  ;  circumstances  which,  in  one 
instance  at  least,  amounted  almost  to  an  absolute  necessity  to  alienate.  Here  no  such 
necessity  is  shown  tO'  exist,  and  the  transaction  indeed,  so  far  as  the  taking  of  fines  is 
concerned,  is  contrary  to  the  express  provisions  contained  in  the  conveyances  of 
1696  and  1 703.  The  deed  of  1 696  gives  tlie  trustees  tlie  power  of  applying  the  "  rents, 
issues  and  profits  "  of  the  estate  to  the  purpose  of  purchasing  and  preparing  a.  fit  and 
convenient  place,  and  materials  necessary  for  erecting  n.  school-house;"  but  it  gives 
the  trustees  no  power  to  raise  money  for  such  a  purpose  by  fines  upon  leases,  renew- 
able for  ever,  upon  terms  such  as  these.  If  the  trustees  have  tliis  power,  so  as  to  be 
able  to  make  a  lease  with  a  perpetual  covenant  of  renewal  on  the  payment  of  a 
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fixed  fine  and  a  fixed  [369]  rent,  they  would  liave  a  power  to  alienate  in  any  other 
manner,  and  thus  the  object  of  the  charity  might  be  at  once  defeated. 

Mr.  Knight  and  Mr.  Walpole,  for  the  Respondent: — This  covenant  is  valid,  and 
can  be  supported  in  Equity.  In  The  Attorney-general  v.  Backhtmse  (17  Ves.  283, 
294),  a  lease  of  charity  estates,  alleged  to  be  fraudulent,  was  absolutely  supported  as 
to  tlie  interest  of  a  sub-les.see;  and  as  to  the  original  lease,  the  Court  granted  an  in- 
quiry to  ascertain  whether  the  circumstances  were  such  as  to  constitute  fraud  ;  and 
the  Lord  Chancellor,  in  directing  the  inquiry,  said,  that  the  question  whether  the 
lease  was  fraudulent  or  not,  must  depend  on  the  degree  of  the  unreasonableness  in 
the  circumstances,  and  that  it  must  appear  to  be  unreasonable  to  a  liigh  degree  for 
the  Court  to  infer  that  it  was  fraudulent.  That  case  shows,  that  the  length  of  the 
term  in  a  lease  of  charity  e.states  is  not  of  itself  sufficient  to  justify  the  interference 
of  a  Court  of  Equity.  The  same  principle  was  in  effect  recognized  in  The  Attorney- 
general  V.  Owen  (10  Ves,  555),  where  a  lease  for  an  unusually  long  term,  with  common 
husbandry  covenants,  was  set  aside;  and  in  The  Attorney-general  v.  Green  (6  Ves. 
452),  where  a  building  lease  for  999  years  was  held  bad,  because  it  was  in  effect 
parting  with  the  property.  All  these  cases  show  that,  before  the  leases  can  be  set 
aside,  the  Court  must  be  satisfied  that  there  is  fraud  in  the  grant.  Even  the  case  of 
27ie  Attorney-general  v.  Brooke  (18  Ves.  .319)  shows,  that  the  question  of  supporting 
or  setting  aside  a  lease  of  charity  property  depends  on  the  circumstances  under 
whicli  it  was  granted.  The  judgment  there  contains,  in  its  [370]  language,  qualifi- 
cations of  the  general  proposition:  the  Lord  Chancellor  says  (18  Ves.  326),  "  It  is 
incumbent  on  a  lessee,  taking  a  term  of  long  duration,  to  show  a  consideration 
making  that  a  proper  lease."  Tliis  brings  tlie  question,  therefore,  to  t'ue  single  point, 
whether  the  circumstances  of  the  present  case  do  not  afford  a  sufficient  justification 
to  the  trustees  for  what  they  have  done.  The  first  object  of  the  trust  was  to  pur- 
chase a  place  and  materials  for  the  building  of  a  school-house.  It  was  impossible  to 
attain  that  object  solely  by  employing  the  ordinary  rents  and  profits  of  the  estate, 
without  waiting  for  a  period  of  some  few  years  during  which  they  might  accumulate. 
Instead  of  waiting  for  this  length  of  time,  the  trustees  raised  a  sum  of  money  at 
once ;  the  alleged  breach  of  the  ti-ust,  therefore,  is,  that  the  trustees  began  to  effect 
the  purposes  of  the  trust  too  soon.  In  The  Attorney-genera}  v.  Cross  (3  Mer.  524), 
where  a  lease  for  a  long  term  of  years  had  been  granted,  the  Master  of  the  Rolls, 
proceeding  on  the  custom  of  the  country,  upheld  the  lease,  and  said,  "  I  am  not 
aware  of  any  principle  or  authority  on  whicli  it  can  be  held  that  such  a  lease  is,  on 
the  face  of  it,  an  abuse  of  the  trust."  In  Ex  parte  Skinner,  in  the  matter  of  the  Law- 
ford  Charity  (2  Mer.  453),  it  was  held  that  the  tenant  of  a  charity  estate,  provided  he 
has  acted  fairly,  is  not  to  be  turned  out  of  possession,  or  to  have  his  lea-se  set  aside, 
merely  on  the  ground  of  inadequacy  of  rent  to  the  value  of  his  estate.  In  The 
Attorney-general  v.  Price  (3  Atk.  108),  Lord  Hardwicke,  in  a  case  of  this  kind, 
directed  an  inquiry  whether  the  leases  granted  were  or  were  not  such  as  ought  to  have 
been  made;  and  said  (Ibid.  110),  "I  will  leave  it  to  the  Master  to  inquire  whether 
letting  on  [371]  improved  rent,  or  leasing  upon  fines,  be  for  the  benefit  of  the  charity, 
since  a  great  deal  depends  upon  the  custom  of  the  country."  This  was  the  principle 
that  was  afterwards  adopted  by  the  Master  of  tlie  Rolls,  in  The  Attorney-general  v. 
Cross;  and  both  these  cases  proceeded  upon  the  rule,  that  the  circumstances  under 
which  the  lease  was  granted,  and  not  the  mere  length  of  the  term  or  the  amount  of 
the  rent,  must  be  held  to  decide  whether  the  lease-  was  good  or  not.  In  the  present 
case,  the  situation  of  the  trustees,  the  necessity  of  carrying  into  effect  the  object  of 
the  trust,  and  tlie  want  of  means  to  do  so,  compelled  tlie  trustees  to  grant  this  lease; 
and  these  circumstances  justify  them  in  having  granted  it.  No  breach  of  the  trust 
has  been  committed,  and  this  lease  must  be  supported. 

Sir  E.  Sugden,  in  reply: — It  is  not  proved  in  this  case  that  the  money  alleged  to 
be  tlie  consideration  for  this  lease  was  ever  really  advanced  to  the  charity.  "  It  is 
true  that  there  are  cases  of  perpetual  renewals  in  this  country,  but  they  are  in  eva- 
sion of  the  law  ;  and  the  first  example  of  them  was  set  by  the  Roman  catholics,  who 
had  recourse  to  these  perpetual  renewals  to  avoid  the  consequences  of  the  law  against 
their  holding  freehold  property.  Such  dispositions  of  property  really  amounl  to  a 
sale,  and  the  disposition  of  the  property  in  the  present  instance  must  be  taken  to  be 
a  sale;  and  as  the  trustees  had  no  right  whatever  to  sell  the  property,  this  disposi- 

1194 


A.-(i.  V.  HUNGKRPORD  [1834]         11  CLABK  &  FINNELLY, 

tion  of  it  must  be  treated  as  invalid,  and  set  aside.  Tlie  inheritance  has  been  parted 
with,  and  there  is  no  security  for  the  rent;  and  if  the  disposition  of  the  property 
amounts,  as  we  say  it  docs,  to  a  sale,  then  we  contend  that,  in  the  first  i)lace,  the 
trustees  had  no  authority  to  sell,  [372]  and  in  the  next,  that  there  was  no  considera- 
tion given  sufficient  to  be  the  purcliasc>-money  of  the  property. 

Tiie  Lord  Chancellor: — This  is  a  case  of  first  impression,  and  therefore  I  should 
like  to  take  time  to  consider  it.  In  England  such  a  lease  would  not  stand  for  24 
hours;  it  may,  however,  be  different  in  Ireland.  I  must  see  the  grounds  on  whicli 
the  Chancellor  of  Ireland  decided. 

Lord  Chancellor: — My  Lords,  in  the  jud.unient  in  7V(g  Attorney-general  v.  Brazen 
Nose  College,  I  stated  to  your  Lordships  that  I  should  have  occasion,  in  advising  your 
Lordships  upon  this  case,  to  mention  more  specifically  the  true  effect,  in  contempla- 
tion of  the  law  as  administered  in  our  Courts  of  Equity,  of  lapse  of  time  in  matters 
of  charity ;  and  this  opportunity  is  afforded  me  on  the  facts  of  the  present  case.  This 
is  an  appeal  from  a  decree  in  the  Court  of  Chancery  in  Ireland,  dismissing  without 
costs  an  information  filed  there  ;  that  information  having  been  filed  by  his  Majesty's 
Attorney-general,  on  the  ground  of  the  loss  incurred  by  the  charity  from  the  grant 
of  a  very  long  lease  :  a  lease  for  three  lives,  with  a  covenant  for  perpetual  renewal. 
Now  the  question  which  was  raised  by  this  decree  is,  and  the  question  which  was 
before  the  Court  below  was,  whether  such  a  lease  is  good,  or  void,  or  voidable,  and, 
regard  being  had  to  the  circumstance  that  the  land  leased  is  charity  land,  whether 
the  lease  can  be  sustained  or  must  be  set  aside  in  a  Court  of  Equity? 

My  Lords,  I  stated  at  the  conclusion  of  the  argument,  that  it  certainly  had  a 
strange  aspect  to  my  mind,  accustomed  to  the  course  of  proceedings  of  English 
Courts,  and  accustomed  to  the  manner  in  [373]  which  the  lands  are  leased,  whether  by 
lease  or  by  fines,  in  this  country,  to  find  a  charity  lease  sustained  which  was  in  fact 
a  perpetuity.  I  nevertheless  then  said,  that  though  this  gave  me  an  impression  not 
so  favourable  as  I  could  wish  to  have  of  the  judgment  of  the  Court  below,  it  might  be 
very  possible  for  me,  upon  examination,  to  find  it  bottomed  upon  the  truest  prin- 
ciples ;  for  that  in  Ireland,  and  in  that  part  of  Ireland  in  which  these  lands  lay,  at 
the  time  in  which  this  lease  was  granted,  this  might  be  a  provident  and  right  lease. 
This  supposition  or  anticipation  of  mine  has  been  amply  confirmed  by  the  examina- 
tion I  have  given  of  the  charity  ;  and  I  am  prepared  to  move  your  Lordships  to  afiSrm 
the  judgment,  upon  the  grounds  which  I  shall  now  state. 

My  Lords,  this  was  a  lease  granted  in  the  year  1710  ;  and  the  first  point  made,  or 
attempted  to  be  made,  was  to  show,  that  it  was  granted  at  an  undervalue.  I  am 
clearly  of  opinion  that  there  is  no  foundation  for  this  point,  and  that  I  could  not 
take  upon  myself  to  say  in  the  year  1834,  nor  could  the  Court  of  Chancery  in  Ireland 
undertake  to  say  in  the  year  18.32,  on  the  case  that  was  then  before  the  Lord  Chan- 
cellor of  that  country,  that  this  land  was  let  at  an  undervalue  at  the  time  it  was 
leased;  for  there  was  a  fine  taken  of  .£300,  and  there  w.as  a  rent  resei-ved  of  £100  a 
year,  with  a  fine  of  £25  upon  each  and  every  life  dying,  payable  upon  each  subse- 
quent renewal.  Now,  at  that  time  the  interest  of  money  was  eight  per  cent,  in 
Ireland  ;  who,  then,  shall  take  upon  himself  to  say,  that  if  he  had  been  dealing  with 
the  property  at  that  time,  he  would  have  thought  he  gave  it  away,  or  squandered  it 
away,  or  improvidently  dealt  with  it,  by  leasing  it  at  an  undei-value?  If  he  took 
£300  money,  bearing  eiglit  per  cent,  interest,  and  [374]  £100  for  the  rent,  and  the 
fines  upon  each  renewal,  I  am  not  prepared  to  say  that  he  would  have  been  under- 
valuing the  land  ;  on  the  contraiy,  it  appears  to  me  that  the  lease  was  granted  on  an 
adequate  value. 

Then,  in  the  next  place,  we  come  to  the  duration  of  the  term,  and  I  am  not  sure 
that  it  is  law,  founded  either  upon  principle,  on  statute,  or  on  authority,  to  lay 
down  the  proposition,  that  all  leases  such  as  this,  that  all  perpetuities  such  as  this, 
even  that  all  alienations,  if  it  can  be  said  that  this  lease  amounts  to  an  alienation, 
are  therefore,  as  such  void  or  voidable.  There  is  no  warrant  of  principle  for  holding 
that :  each  case  must  depend  upon  its  peculiar  circumstances.  I  put  the  case  where 
even  an  alienation  might  be  fit ;  not  only  justifiable,  not  only  harmless,  as  regards  the 
breach  of  trust,  or  abuse  of  trust,  by  the  trustees,  but  might  be  a  fit  course  for  them 
to  adopt.     [See  Sugden.  Law  of  Property,  535.]     I  will  even  put  the  case,  which  I 
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can  well  conceive,  where  they  could  not  do  their  duty  to  the  charity  if  they  did  not 
alienate  a  part  of  the  land ;  and  I  threw  out,  in  the  course  of  the  argument,  an  obser- 
vation to  which  I  found  no  answer  to  be  given,  for  indeed  it  was  admitted  on  the 
other  side,  that  supposing  there  was  a  small  piece  of  land,  a  corner  of  land,  or  an 
outlying  estate,  property  of  the  charity,  and  for  which  there  could  be  got,  as  the 
price  for  the  sale  of  it,  on  account  of  its  peculiar  situation,  so  large  a  sum  of  money 
as  to  put  the  charity  in  possession,  we  shall  say  of  £1000,  though  the  whole  of  the 
rents  and  profits  of  that  land,  let  in  the  ordinary  manner,  might  never  exceed  £1  a 
year,  or  10s.  a  year,  it  would  be  perfect  madness  in  the  charity,  as  well  as  in  an 
individual,  not  to  obtain  that  sum,  and  sell  the  land  for  the  £1000.  In  all  these 
cases  much  depends  upon  the  circumstances;  and  the  question  is,  whether  or  not 
there  has  [375]  been  a  provident  or  an  improvident  management  of  the  charitable 
fund?  If  the  management  has  been  such  as  I  have  described,  provident,  then  that 
is  justifiable;  nay,  I  go  further,  and  state,  that  in  tlie  case  I  have  supposed,  the 
trustees  would  have  been  guilty  of  an  abuse  of  trust,  if  they  had  hesitated  to  part  with 
the  land  upon  these  terms;  and  that  an  information  at  the  suit  of  His  Majesty's 
Attorney-general,  or  of  any  relator,  might  well  have  been  maintained  against  them, 
to  compel  them  to  do  that  which  was  for  the  real  benefit  of  the  charity. 

My  Lords,  that  which  I  have  stated  to  be  the  rule  of  provident  and  improvident 
management,  has  the  sanction  of  full  authority.  I  refer  to  the  Attorney-general  v. 
Cross  (3  Mer.  524),  where  the  Master  of  the  Rolls  holds  that  there  is  no  authority  for 
saying  that  such  leases  are,  on  the  ground  of  the  length  of  time  alone,  void,  as  an 
abuse  of  trust.  I  refer  again  to  what  Lord  Eldon  said,  (but  that  applies  to  another 
part  of  the  case,  that  where  a  tenant  gets  at  a  low  rent  the  charity  lease,)  this  of 
itself,  without  other  circumstances,  is  not  enough  to  authorize  the  Court  to  turn  him 
out,  because  it  is  a  charity  estate.  That  applies  to  this  case,  because  you  are  not 
only  asked  to  make  the  lease  void,  as  in  favour  of  the  lessor,  but  against  the  lessee. 
You  are  taking  the  land  from  the  lessee ;  though  Lord  Eldon  states  that  the  length  of 
the  lease  granted  by  the  charity  to  the  tenant,  if  the  tenant  is  guilty  of  no  misconduct, 
and  if  he  has  behaved  with  honesty,  is  ground  for  turning  him  out.  I  refer  also 
to  the  case  of  the  Attorney-genet aJ  v.  ^V arren  (2  Swanst.),  a  case  accurately  reported. 
It  is  there  laid  down  by  a  great  Judge,  I  think  by  the  late  Master  of  the  Rolls,  Sir 
Thomas  Plumer,  that  the  trustees  [376]  are  bound  to  a  prudent  administration  of  the 
trust,  and  that  there  is  no  positive  law  or  rule  of  the  Court  which  says  that  there 
shall  be  no  long  term,  or  even  that  there  shall  be  no  alienation,  if  the  alienation  ia 
for  the  benefit  of  the  trust. 

Let  us  come  then,  my  Lords,  a  little  closer  to  the  facts  of  the  lease  ;  and  let  us,  in 
the  first  place,  observe  whether  or  not  it  was  a  provident  bargain.  At  that  time,  in 
Ireland,  the  course  was  to  let  leases  upon  lives,  with  covenants  for  perpetual  renewal ; 
in  a  word,  to  let  leases  such  as  this  is,  renewable  for  ever  on  a  fine  received  at  the 
time  of  each. of  the  renewals,  with  a  certain  rent  besides.  This  practice  was  said  to 
have  been  very  much  adopted  ;  and  I  see  the  Lord  Chancellor  of  Ireland,  in  a  note 
that  I  am  favoured  with,  says  that  the  Duke  of  Ormond  introduced  this  plan  for  the 
sake  of  obtaining  more  solvent  and  better  tenants,  and  above  all,  Protestant  tenants. 
The  Duke  of  Ormond's  example  was  followed  by  others,  and  it  became  the  usual 
practice  to  grant  such  leases,  with  perpetual  renewals.  Now,  my  Lords,  that  being 
the  case,  what  have  we  here  but  the  ordinary  mode  of  management  in  that  country? 
for  the  reason  I  have  mentioned,  such  a  lease  was  held  beneficial,  and  none  of  us  can 
say,  that  if  he  had  been  alive  about  that  period,  he  would  have  done  otherwise  with 
his  own  estate.  The  trustees  of  the  charitv  were  bound  to  do  what  a  prudent  and  pro- 
vident landlord  with  his  own  estate  would  do  ;  and  I  think  such  a  landlord,  acting  at 
that  time,  would  have  granted  this  lease  ;  it  is  past  all  doubt  that  he  would  have  done 
so.  My  Lords,  no  trustee  is  bound  to  be  a  prophet ;  he  is  bound  to  act  with  providence 
and  foresight  to  a  reasonable  extent,  but  he  is  not  bound  to  an  absolute  foreknow- 
ledge, which  no  man  can  have,  of  events  that  [377]  afterwards  do  occur.  The  event 
has  proved  that  it  would  have  been  more  provident  not  to  have  granted  such  a  lease, 
because  the  lease  has  a  great  deal  more  time  to  run,  and  it  would  be  better  if  it  had 
expired  ;  but  we  are  not  to  judge  of  it  by  the  state  of  things  now,  but  as  they  were  at 
tlie  time.  The  very  word  '•  provident,"  which  the  law  uses  in  the  decisions  referred 
to,  shows  bv  its  own  proper  force  that  you  are  to  look  forward,  but  not  to  look  for- 
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-ward  with  an  indefinite  or  with  a  prophetic  eye,  but  in  the  way  in  whicli  a  reasonable 
man  of  common  sagacity  and  prudence  might  do.  Such  a  man  would  adapt  iiis  con- 
duct to  the  facts  ;  would  looli  at  the  facts  and  circumstances  in  which  he  lives,  and 
at  tlie  result  likely  to  happen  from  those  facts  and  circumstances,  as  far  as  ho  could 
easily  and  with  reasonable  certainty  decide  on  them.  The  complaint  of  abuse  must 
not  be  simply  that  he  lias  not  selected  that  mode  by  which  the  lease,  if  granted  now, 
would  be  rendered  most  profitable.  Events  have  happened,  but  who  was  to  know  that 
they  would  happen?  consequences  have  taken  place,  but  who  could  tell  that  these 
would  be  the  result  of  the  course  which  has  been  adopted,  120  years  after  the  date 
in  question  1  We,  enlightened  by  those  events,  and  having  the  benefit  of  those  events, 
can  tell,  and  any  child  can  tell  very  easily,  what  would  have  set  at  nought  the  know- 
ledge of  the  widest  and  most  far-sighted  individuals  then  living,  even  to  have  the 
slightest  idea  about  them. 

For  these  reasons,  therefore,  I  am  certainly  of  opinion,  that  regard  being  had  to 
the  circumstances  of  the  times,  and  to  the  usual  practice  of  landlords  in  dealing  with 
large  estates  at  that  time  in  that  country,  that  this  was  not  such  an  improvident  lease 
[378]  that,  even  in  tiie  case  of  charity  property,  your  Lordships  can  be  satisfied  of  an 
abuse  having  taken  place. 

Then  with  respect  to  the  time,  to  which  I  said  I  should  address  myself,  of  120 
years,  during  which  nothing  lias  been  done;  52  years  have  passed  since  the  last 
renewal ;  would  it  not  be  monstrous  to  call  upon  the  landlord  to  turn  out  the  tenant, 
after  £.300  had  been  paid  for  the  fine  in  the  first  instance,  after  £100  had  been  paid 
for  the  rent,  after  £25  had  been  paid  upon  the  renewal ;  all  paid  upon  the  faith  of 
the  bargain  standing  firm,  and  all  paid  upon  the  faith,  between  the  tenant  and  the 
charity,  that  this  was  a  valid  lease  perpetually  renewable?  It  has  been  truly  said, 
and  repeatedly  said,  that  time  is  no  bar  in  the  case  of  a  charity;  and  among  other 
cases  to  that  effect,  T/ie  Attoniey-general  v.  Warren  is  cited;  but  then,  if  the  Statute 
of  Limitations  is  in  such  a  case  no  bar,  it  is  at  all  events  a  circumstance  which  pro- 
duces a  very  powerful  obstacle,  not  easily  got  over,  in  the  way  of  any  Court  of  Judi- 
cature that  may  set  aside  what  has  stood  so  long,  and  may  have  been  made  the  subject 
of  so  many  arrangements.  Would  they  not  have  a  right  to  complain?  might  not  the 
tenant  well  say,  I  did  not  mean  to  give  £-300  in  those  days,  when  that  would  be  worth 
£3000  now  ;  or,  my  ancestor  did  not  mean  to  give  £300  for  a  lease  not  renewable  for 
ever  ;  or,  he  did  not  mean  to  give  £100  a  year ;  he  was  losing  for  the  first  10  or  12 
years,  but  he  thought  lie  should  repay  himself  by  a  longer  renewal,  and  in  contempla- 
tion of  that  he  paid  the  fine? 

Upon  the  whole  therefore,  my  Lords,  I  am  clearly  of  opinion  in  this  case,  that 
the  Court  of  Chancery  in  Ireland  has  come  to  a  sound  decision  ;  and  therefore  I  have 
great  satisfaction  in  moving  your  Lordships  [379]  that  this  decree  should  be  affirmed  : 
but,  for  the  reasons  that  induced  his  Lordship  not  to  give  costs,  I  move  your  Lordships 
that  the  costs  should  not  be  given,  thougii  I  do  not  advise  your  Lordships  to  pay  the 
costs  out  of  the  charity  estate. 

Judgment  affirmed. 

APPEAL 

From  the  Court  of  Chancery. 

WILLIAM  NOTTIDGE  and  RICHARD  BLACK  (Surviving  Executors  of  Sir  Thomas 
Maryon  Wilson,  Bart.,— Appellants;  GEORGE  PRICRAB.I),— Respondent. 

[Mews'  Dig.  i.  365  ;  x.  444.  S.C.  8  Bli.  N.S.  493 ;  and  in  Cli.  sub  nom.  Pritchard  v. 
Draper,  1  Russ.  and  M.  191.  As  to  admission  by  partner  binding  firm,  see 
now  Partnership  Act,  1890 ,  s.  15.  As  to  authority  of  partner  to  receive  debta 
after  dissolution,  adopted  in  Plercey  v.  Fynney,  L.  R.  12  Eq.  69;  and  see  now 

Partnership  Act,  1890,  s.  39.] 

Two  solicitors  in  partnership  had  a  bill  of  costs  and  disbursements  against  a 
client;  one  of  tlie  partners,  after  the  dissolution  of  the  partnersliip,  continued 
to  be  the  solicitor  of  the  client,  and  received  his  rents,  out  of  wliicli  lie  retained 
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the  amount  of  the  partnei'ship  debt :  and  he  stated  that  he  did  so  on  tlie 
understandintr  that  the  debtor  should  have  credit  for  the  sum  so  retained, 
and  that  he  considered  that  debt  to  liave  been  satisfied  by  the  monies  retained  ; 
but  no  account  had  been  settled  between  him  and  the  debtor,  nor  had  he 
specific  directions  to  appropriate  tlie  monies  retained  to  the  payment  of  the 
partnership  debt.  Held,  that  as  aorainst  the  other  partner,  the  debt  to>  the 
partnership  was  not  to  be  considered  as  satisfied. 

The  Respondent  and  Carter  Draper,  carrying  on  business  in  partnership  as 
solicitors  and  attomiesi,  were  in  that  character  employed  by  Sir  Thomas  Maryon 
Wilson,  bart.,  by  whom,  in  the  course  of  [380]  such  employment,  a  bill  of  fees  and 
disbursements  to  a  large  amount  was  incurred.  The  partnership  of  the  Respondent 
and  Draper  was  dissolved  in  1817,  and  Sir  T.  M.  Wilson  continued  to  employ 
Draper  alone  as  his  solicitor,  and  also  as  the  receiver  of  his  rents,  until  the  month  of 
September  1S20.  In  July  1818  Draper  enclosed  in  a  letter  to  Sir  T.  M.  Wilson, 
a  bill  of  fees  and  disbursements  due  to  the  late  partnership,  amounting  to  £867  5s.  6d., 
from  which,  as  he  stated  in  the  letter,  some  payments  on  account  were  to  be  deducted. 
In  February  1821,  the  Respondent  served  on  Messrs.  Stride  and  Lyddon,  then  tlie 
solicitors  of  Sir  T.  M.  Wilson,  a  notice  in  writing  not  to  pay  Draper  the  balance  of 
any  bill  of  costs  due  from  Wilson  to  the  late  firm  of  Prichard  and  Draper.  By 
articles  of  agreement,  dated  the  22d  of  February  1821,  executed  by  and  between 
the  Respondent  and  Draper,  after  reciting  that,  upon  examination  of  the  accounts, 
Draper  was  indebted  to  the  Respondent  (besides  the  Respondent's  share  of  the 
partnership  debts)  in  the  sum  of  £750,  for  money  advanced  on  his  behalf  ;  it  was 
agreed  that  he  should  give  the  Respondent  his  bond  for  that  sum,  payable  with 
interest,  by  instalments  ;  and  that,  as  a  further  security,  he  should  assign  to  the 
Respondent  all  the  partnership  debts  which  then  remained  outstanding  and  due. 
A  copy  of  this  agreement  was  on  the  same  day  delivered  by  the  Respondent  to  the 
solicitors  of  Sir  T.  M.  Wilson  :  and  a  few  days  after  the  Respondent  wrote  and  sent 
to  him  a  letter,  demanding  payment  of  the  balance  of  the  bill  of  fees  and  disburse- 
ments, due  to  the  late  firm. 

In  May  1821  the  Respondent  filed  his  bill  in  Chancery  against  Sir  T.  M.  Wilson 
and  Carter  Draper,  stating  the  above  facts,  and  charging,  among  [381]  other  things, 
in  answer  to  pretences  suggested  in  the  bill,  that  Draper  was  not  employed  as  the 
solicitor  and  agent  of  Wilson  subsequent  to  the  dis.solution  of  the  said  partnership, 
until  after  Wilson  had  notice  of  the  said  dissolution,  and  that  any  debt  incurred  by 
Draper  to  Wilson  in  the  course  of  that  employment  could  not  be  set  off  against 
the  partnership  debt  due  to  Prichard  and  Draper;  and  also  that  Wilson  could  not 
retain  a  moiety  of  the  bill  of  costs  due  to  the  firm,  on  account  of  any  separate  demand 
he  might  have  against  Draper  alone.  The  bill  prayed  against  Sir  T.  M.  Wilson 
an  account  of  what  was  due  and  owing  from  him  to  the  partnership  at  the  time  of 
its  dissolution,  and  that  he  might  not  be  allowed  any  credit  or  set-off  therein  iu 
respect  of  any  money  received,  or  pretended  to  be  received  by  the  defendant  Draper 
for  or  on  account  of  Wilson  since  the  dissolution  of  the  partnership. 

The  answer  of  Carter  Draper  stated  that  the  bill  of  fees  due  to  himself  and  the 
Respondent,  from  Sir  T.  M.  Wilson,  had  l^een  satisfied  to  him  out  of  the  monies 
of  Sir  T.  M.  Wilson  retained  by  him. 

Sir  T.  M.  Wilson  died  without  having  put  in  his  answer.  The  bill  was  revived 
against  his  executoi-s  and  personal  representatives,  viz.  the  Appellants  and  John 
Stride,  since  deceased,  who  had  been  for  some  time  the  solicitor  of  Wilson.  They 
in  their  answer,  put  in  in  February  1822,  stated,  among  other  things,  that  they 
had  been  informed  and  believed,  that  Draper  admitted  that  all  the  said  bills  or 
accounts  delivered  by  or  on  the  part  of  the  Respondent  and  himself  as  partners, 
to  Sir  T.  M.  Wilson,  had  been  satisfied  to  him.  Draper,  out  of  and  by  monies  of  Sir 
T.  M.  Wilson  ;  that  they  had  lieard  and  believed  that  such  bills  and  accounts  were 
all  paid  and  satisfied  [382]  previously  to  Februaiy  1821  ;  and  submitted,  that  no 
part  of  tiie  said  debt  alleged  to  be  due  from  Sir  T.  M.  AVilson,  remained  a  debt  still 
outstanding  and  due  to  the  firm  of  Prichard  and  Draper  ;  that  Draper,  from  about 
Michaelmas  1818  to  about  Michaelmas  1820,  received  the  rents  of  the  estates  of  Sir 
T.  M.  Wilson,  greatly  (as  they  Mieved)  exceeding  the  amount  of  any  bills  of  fees 
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and  disbursements  which  at  the  time  of  the  dissolution  of  the  said  partnerehip 
might  have  remained  due  from  Sir  T.  M.  Wilson.  And  they  submitted,  that  any 
sum  or  sums  of  money  which  was  or  were  received  by  Draper  sul)sequently  to  the 
dissolution  of  the  partnership,  could  be  set  ofj  or  applied  to  satisfy  the  debt,  if  any, 
due  from  the  said  Sir  T.  M.  Wilson  to  tiie  said  partnersliip  firm,  inasmuch  as  Sir 
T.  M.  Wilson,  as  was  allefjed  by  Draper,  directed  him.  Draper,  to  satisfy  the  bills  of 
fees  and  disbursements  due  from  tlie  said  Sir  T.  M.  Wilson  to  tlie  late  partnership 
out  of  monies  which  Draper  received  on  his  account;  and  it  was  competent  to 
Sir  T.  M.  Wilson  to  direct  Draper  to  satisfy  such  bills  in  tliat  manner,  and  for 
Draper  to  receive  payment  and  satisfaction  for  such  bills.  That  inasmuch  as  the 
Respondent  had  not,  from  the  time  of  tlie  dissolution  of  the  said  partnership  up  to 
the  month  of  February  1821,  when  the  bills  of  the  said  partnership  had  been  all 
paid  and  satisfied,  ever  given  any  notice  or  other  kind  of  prohibition  to  Sir  T.  M. 
Wilson  against  settling  with  the  said  Draper,  and  paying  or  satisfying  to  him  the 
amount  of  any  bill  of  fees  and  disbui-sements  remaining  due  to  the  Respondent  and 
Draper  at  the  time  of  the  dissolution  of  their  partnersliip,  they  submitted,  that  the 
Respondent  must  be  considered  to  have  authorized  or  sanctioned  and  allowed  the 
making  of  payments  by  [383]  Sir  T.  M.  Wilson  to  Draper  in  any  form  or  mode  which 
he,  Wilson,  might  think  fit,  on  account  or  in  respect  of  the  said  partnership  demand, 
or  any  part  thereof  ;  and  also  submitted,  that  any  payment  to,  or  receipt  or  retainer 
by  Draper,  out  of  any  monies  of  Sir  T.  M.  Wilson,  on  account  or  in  respect  of  such 
partnership  demand,  was  a  sufficient  and  valid  payment,  or  satisfaction  and  dis- 
charge thereof,  to  all  intents  and  purposes. 

The  Respondent  filed  a  supplemental  bill  in  November  1823,  stating,  among 
other  things,  that,  it  having  been  alleged  on  the  part  of  the  defendants,  that  no 
bill  of  fees  had  been  delivered  to  them  or  to  their  testator,  duly  signed,  according 
to  the  statute,  lie,  the  Respondent,  did  on  the  27th  of  May  of  that  year,  deliver  to 
the  defendant  Stride,  for  himself  and  the  other  executors  of  Sir  T.  M.  Wilson,  a 
bill  of  fees  and  disbursements  for  business  done  and  money  advanced  for  Wilson 
by  the  Respondent  and  Draper,  as  attornies  and  partners,  which  bill  was  signed 
by  the  Respondent  conformably  to  the  statute.  And  he  prayed  that  he  might,  as 
against  the  defendants  (the  Appellants  and  the  said  Jolm  Stride)  have  the  benefit 
of  the  deliveiy  of  the  said  bill  of  fees.  The  Appellants,  and  their  co-executor,  Mr. 
Stride,  who  died  shortly  after,  by  their  answer  to  the  supplemental  bill,  admitted 
the  delivery  of  this  bill  of  fees. 

The  cause  came  on  to  be  heard  in  July  1826,  before  Lord  Gifford,  the  then  Master 
of  the  Rolls,  when  his  Lordship  was  pleased  to  order  it  to  be  referred  to  the  Master 
to  tax  the  bill  of  fees  and  disbursements  of  the  Respondent  and  Carter  Draper,  and 
to  take  an  account  of  what,  if  an^iihing,  was  due  and  owing  from  the  estate  of  Sir 
T.  M.  Wilson,  in  respect  of  the  said  bill;  and  for  the  better  taking  of  the  said  [384] 
account,  the  parties  were  to  be  examined  upon  interrogatories,  and  to  produce  all 
books,  papers  and  writings  in  their  custody  or  power,  relating  thereto,  as  the 
Master  should  direct;  and  the  Master  was  to  be  at  liberty  to  state  an}'  special 
circumstances,  at  the  request  of  either  party. 

The  Master,  by  his  report  dated  lltli  November  1828,  found  and  stated,  in 
substance,  that  he  had  taxed  the  said  bill  of  fees  and  disbursements  of  £867  5s.  6d. 
at  the  sum  of  £768  15s.  8d.,  and  that  lie  had  caused  Carter  Draper  to  he-  examined 
on  interrogatories;  and  he  found,  that  Sir  T.  M.  Wilson  had  paid  to  Draper,  on 
account  of  the  said  bill,  several  sums  of  money,  amounting  together  to  £.326  Os., 
which  being  deducted  from  the  taxed  bill,  reduced  the  same  to  £442  6s.  8d.,  which 
he  found  to>  be  remaining  due  from  Sir  T.  M.  Wilson's  estate  in  respect  of  the  said 
bill ;  and  the  Master  submitted  to  the  Court,  at  the  request  of  the  Appellants,  the 
following  circumstances,  (among  others  which  are  before  stated): — In  and  previous 
to  the  year  1814,  Carter  Draper  was  the  solicitor  of  Sir  T.  M.  Wilson;  in  that  year 
the  Respondent  and  Draper  entered  into  co-partnership  as  solicitors,  and  continued 
in  such  co-partnership  until  October  1817,  when  the  same  was  dissolved,  and'Sir 
T.  M.  Wilson  was  aware  of  the  dissolution  of  the  said  co-partnershi])  shortly  after 
the  time  thereof.  On  the  25th  day  of  July  1818,  a  joint  bill  of  costs  was  delivered 
by  Carter  Draper  to  Sir  T.  M.  Wilson,  amounting  to  £867  5s.  6d.,  accomijaiiied  by 
a  letter  written  by  Draper,  (partly  in  these  words): — "  At  lengtli  I  am  able  to  send 
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you  my  accounts,  which  are  three  in  number;  the  first  is  due  to  Prichard  and  Draper, 
of  £867  5s.  6d.,  from  ■which  I  believe  there  have  been  received  the  several  [385] 
sums  of  .£50,  £26  9s.,  £28,  and  £300.  The  second  is  also  due  to  Prichard  and 
Draper,  and  is  the  separate  account  of  the  parish  of  Fletching.  The  third  account 
is  owing  to  Draper  and  Bird,"  (Draper's  then  partner.)  And  in  a  letter  written  by 
the  Respondent  to  Draper,  the  27th  of  October  1818,  the  Respondent  used  the 
following  expression,  "  Will  Sir  T.  W.  soon  settle?"  and  it  was  admitted  that  Sir 
T.  M.  Wilson  was  the  person  alluded  to  by  the  style  and  initial  leters  "  Sir  T.  W." 
And  after  the  said  dissolution  of  co-partnership,  Draper  continued  to  act  as  solicitor 
and  receiver  of  rents  of  estates  of  Sir  T.  M.  Wilson,  until  after  September  1820  ; 
and  on  the  22d  of  February  1821,  Sir  T.  M.  Wilson  filed  his  bill  of  complaint  ia 
Chancery  against  Draper ;  and  the  Appellants,  as  executors  of  Wilson,  after  his 
decease  filed  a  bill  of  revivor  of  such  suit,  and  it  was  still  pending ;  and  the  Respon- 
dent had  examined  Draper  as  a  party  in  this  cause,  upon  interrogatories ;  and  the 
Master  found  by  his  examination  put  in  thereto,  that  Draper  stated  that  he  did  not, 
since  the  dissolution  of  the  said  partnership  between  the  Respondent  and  the 
examinant,  settle  and  adjust  any  accounts  with  the  late  defendant.  Sir  T.  M.  Wilson, 
nor  did  T.  M.  Wilson  ever  adjust  with  the  examinant  any  account  in  which  credit 
was  given  to  him  for  any  sums  of  money  as  having  been  paid  to  the  examinant 
expressly  for  or  on  account  of  any  bill  of  costs,  or  for  monies  obtained  by  the' 
examinant  expressly  for  or  on  account,  or  in  satisfaction,  or  part  satisfaction  of 
any  bill  of  costs  ;  nor  did  Sir  T.  M.  Wilson,  to  the  knowledge  and  belief  of  examinant, 
ever  debit  the  examinant  with  any  sum  or  sums  of  money  expressly  on  account 
of  any  bill  of  costs.  And  the  examinant  stated,  that  Sir  T.  M.  Wilson  did  not 
ever,  in  writing,  [386]  expressly  allow  to  the  examinant  any  sum  or  sums  of  money 
expressly  in  payment  and  satisfaction,  or  in  part  payment  and  satisfaction,  of 
any  account ;  and  the  examinant  stated  that  his  accounts  with  Sir  T.  M.  Wilson 
had  not  been  settled.  And  the  Master  further  certified,  that  the  Appellants  had 
alsO'  examined  Draper  as  a  party  in  this  cause,  upon  interrogatories;  and  he  found 
that  Draper,  by  his  examination  thereto,  stated,  that  he  did  receive  from  Sir  T.  M. 
Wilson  the  whole  amount  of  the  bill  of  costs  of  the  late  partnership  between  the 
examinant  and  the  Respondent,  due  from  Sir  T.  M.  Wilson  at  the  time  of  the 
dissolution  of  the  said  late  co-partnersliip  ;  and  the  examinant  stated,  that  he  received 
the  amount  thereof  at  various  times,  and  by  various  sums  of  money,  some  of  which 
were  paid  to  him  by  Sir  T.  M.  Wilson,  and  others  of  them  by  monies  retained  by 
the  examinant,  by  the  direction  or  with  the  permission  of  Sir  T.  M.  Wilson,  out  of 
monies  belonging  to  him  which  had  been  received  by  the  examinant,  but  he  did  not 
recollect  or  believe  that  such  monies,  or  any  part  of  them,  were  retained  by  him 
expressly  on  account  of  such  bill  of  costs ;  for  the  examinant  stated,  that  when  he 
had  monies  oi  Sir  T.  M.  Wilson  in  his  hands.  Sir  T.  M.  Wilson  told  him  to  retain 
what  he  wanted,  as  money  would  be  of  use  to  him.  And  the  examinant  stated,  that 
the  bill  of  costs  was  in  fact  paid  and  settled  on  the  10th  day  of  September  1820, 
when  the  sum  of  £282  17s.  5d.  was  retained  by  the  examinant;  and  he  did  not 
recollect  that  anything  particular  passed  on  the  occasion  ;  but  he,  and  Sir  T.  M. 
Wilson,  as  he  believed,  understood  that  credit  was  to  be  given  by  the  examinant 
in  his  accounts  with  Sir  T.  M.  Wilson,  for  the  sums  so  paid  and  retained  ;  and  for 
that  reason  he  did  not  give,  [387]  and  was  not  required  to  give,  any  receipt  for  the 
monies  which  were  so  paid  to  or  retained  by  the  examinant. 

The  cause  came  on  for  hearing  upon  further  directions  before  Sir  John  Leach, 
the  late  Master  of  the  Rolls,  in  January  1831,  when  his  Honor  ordered  the  Respon- 
dent's bill  to  be  dismissed  with  costs  (see  1  Russ.  and  Myl.  191,  and  Tamlyn,  332). 
From  that  decree  the  Respondent  appealed  to  the  Lord  Chancellor,  who,  upon  the 
hearing  of  the  cause  in  July  1831,  ordered  the  said  decree  to  be  reversed,  and  that 
the  Appellants  should  pay  to  the  Respondent  the  said  bill  of  costs  of  £442  6s.  8d.. 
found  by  the  Master's  report  to  be  due  from  the  estate  of  Sir  T.  M.  Wilson,  together 
with  the  costs  of  the  suit  (1  Russ.  and  Myl.  197). 

From  this  last  decree  the  Appellants  appealed  to  this  House. 

Mr.  Pemberton  and  Mr.  Cooper,  for  the  Appellants: — The  principal  question 
under  appeal  is,  whether  the  dealings  between  Sir  T.  M.  Wilson  and  Mr.  Dr.iper,  sub- 
sequent to  the  dissolution  of  the  partnership  of  Prichard  and  Draper,  worked  a  pay- 
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ment  or  satisfaction  of  the  bill  of  fets  due  to  the  partnership,  so  as  to  exclude  the 
Respondent  from  establishinti;  that  deniiuid  now  against  Sir  T.  M.  Wilson's  estate. 
That  Draper  received  of  Wilson,  or  retained  out  of  his  rents,  a  sum  exceeding  the 
partnership  debt  is  quite  certain;  the  (juestion,  therefore,  comes  tO'  this,  wlietlier  the 
llespoudent  knew  that  Draper  was  receiving  rents  for  Wilscjn,  and  wliether  ho  author- 
ized him  to  receive  tliis  debtl  The  inquiry  made  by  the  Respondent,  in  liis  letter  of 
the  27th  of  October  ISliS,  as  set  forth  m  the  Master's  rei)ort,  "  Will  Sir  T.  W.  soon 
settle!"  leaves  it  open  to  be  inferred,  if  it  does  not  [388]  juove  conclusively,  that  tlie 
Respondent  was  then  aware  of  tlie  connection  between  Sir  T.  Wilson  and  Draper, 
and  that  he  had  authorized  him  to  apply  for,  and  consequently  to  receive,  the  partner- 
ship debt. 

The  partnership  having  been  dissolved  in  October  1817,  and  the  Respondent  not 
having  until  February  1821  given  any  notice  tO'  Wilson  not  to  pay  the  bill  of  costs 
to  Draper,  Wilson  could  not  suppose  that  he  was  not  at  liberty  to  pay  it  to  Draper. 
The  agreement  to  assign  to  the  Respondent  tlie  debts,  due  to  the  partnership,  was  not 
made  until  February  1821,  when  in  fact  all  the  fees  and  disbui-sements  due  from  Wil- 
son to  the  partnership  had  been  paid  and  satished  by  Draper's  retaining  for  that 
purpose  the  monies  received  by  him  on  Sir  T.  M.  Wilson's  account.  The  case  made 
by  tiie  Respondent  is,  that  the  bills  of  costs  was  unpaid  at  the  date  of  tlie  agreement  to 
assign  tlie  partnership  debts,  and  that  Sir  T.  M.  Wilson  had  subsequently  made  a 
colourable  payment  of  them  in  disregard  of  the  Respondent's  notice  to  him  not  to 
pay  Draper ;  the  whole  case  stated  by  the  Respondent  is  at  variance  with  a  prior  pay- 
ment or  satisfaction  of  his  demand,  and  he  does  not  by  this  suit  seek  to  set  aside  such 
payment. 

The  Appellants  do  not  now  question  other  points  argued  below,  and  decided  by  the 
Lord  Chancellor  ;  namely,  the  admissibility  of  Draper's  examination  as  evidence  in  the 
cause,  or  the  validity  of  the  objection  to  the  bill  of  costs,  on  the  ground  that  it  was  not 
duly  signed  and  delivered  by  the  Respondent.  One  of  these  points  was  in  favour  of 
the  Appellants,  one  was  against  tliem  (1  Russ.  and  Myl.  198,  199,  200);  nor  do  they 
claim  to  set  off  against  tlie  partnersliip  debt  any  debt  duo  from  Draper  alone  to  Sir 
T.  M.  Wilson  :  that  point  was  raised  on  the  plead-[389]-ings  by  the  Respondent  charg- 
ing it,  but  tlie  Appellants  do  not  set  up  that  defence.  Their  substantial  defence  tO'  the 
Respondent's  demand  is,  that  it  was  fully  paid  and  satisfied  to  Draper  before  the  date 
of  the  Respondent's  notice  to  Wilson  not  to  pay  Draper.  Tlie  examination  of  Draper, 
which  was  held  to  be  admissible,  (and  he  was  tlie  only  witness  that  could  speak  to  the 
matter,)  went  to  show  tJiat  he  had,  prior  tO'  the  agreement  in  February  1821,  retained 
out  of  ,Sir  T.  M.  Wilson's  monies  the  whole  amount  of  the  bill  of  costs.  But  the  Lord 
Chancellor,  in  giving  his  judgment,  stated  as  a  reason  for  his  decree  now  appealed 
from,  that  although  Draper  admitted  tliat  he  had,  prior  to  that  date,  retained  the 
amount  of  the  bill  of  costs  out  of  the  monies  received  by  him  on  W^ilson's  account,  yet 
he  did  not  state  positively  that  Wilson  had  directed  or  instructed  him  to  retain  such 
monies  for  that  specific  purpose.  Now  that  is  not  a  sufiicient  reason  for  this  decree, 
inasmuch  as  no  such  point  was  raised  by  the  Respondent's  bill,  or  ever  put  in  issue  in 
the  suit;  nor  were  the  Appellants  ever  called  upon  to  show  that  Sir  T.  M.  Wilson  had 
given  such  directions.  If  such  directions  had  been  necessary  to  justify  the  retainer 
by  Draper  in  satisfaction  of  this  debt,  the  decree  would  be  still  erroneous,  inasmuch 
as  an  inquiry  ouglit  to  have  been  first  made  to  ascertain  whether  such  directions  had 
been  given.  But  the  Appellants  submit  that  no  particular  directions  were  necessary. 
A  general  authority  is  a  sufficient  warrant  for  the  payment.  Sir  T.  M.  Wilson  gave  a 
general  authority  to  Draper  to  retain  the  money  out  of  his  rents  in  payment  of  the 
partnership  debt;  that  authority  is  admitted  and  was  acted  upon  by  Draper,  who 
swears  that  he  retained  the  debt ;  and  payment  to  one  partner  of  a  partner-[390]-ship 
debt,  without  fraud  or  collusion,  entitles  the  debtor  to  be  discharged  ;  Diif  v.  East 
India  Com pany  (15  Ves.  198),  Brufair  and  Farter  v.  Tayhir  (2  Starkie,  50).  If  there 
were  fraud  or  collusion,  it  was  for  the  Respondent  to  prove  it. 

In  the  dealings  between  Wilson  and  Draper,  subsequent  to  the  dissolution  of  tha 
partnership,  mutual  debts  were  incurred  ;  Draper  had  to  account  for  the  rents  re- 
ceived by  him  ;  Wilson  was  liable  for  costs  and  disbursements  made  by  Draper  on  his 
behalf,  as  his  solicitor.  It  is  admitted  by  Draper  that  he  received  or  retained  more  of 
Wilson's  monies  than  were  necessary  to  pay  the  debt  due  to  himself;  that  being  a. 
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fact  not  denied  by  the  Respondent,  may  it  not  be  presumed  that  the  surplus  was  appro- 
priated to  the  payment  of  the  partnership  debt  I  The  law  will  presume  more;  the 
bill  of  costs  due  to  Prichard  and  Draper  from  Wilson  was  an  older  debt  tlian  any  costs 
incurred  by  him  to  Draper  during  his  employment  in  1820  and  in  1821.  A  general 
authority  being  given  by  Wilson  to  Draper  to  retain  out  of  the  rents  any  demand 
Draper  might  have  against  him,  and  the  question  being,  whether  the  money  retained 
should  be  in  discharge  of  the  partnership  debt  or  of  the  private  debt,  tlie  law  will  pre- 
sume, in  the  absence  of  evidence  of  any  directions  to  tJie  contrary,  that  the  monies 
retained  were  appropriated  to  the  oldest  debt;  Devaynes  v.  Noble  (1  Merivale,  530, 
608). 

The  effect  of  the  decree  of  the  Court  below,  if  allowed  tO'  stand,  is  to  compel  pay- 
ment a  second  time  out  of  Wilson's  estate,  of  a  debt  which  has  been  already  paid  to  a 
partner  of  the  Respondent;  which  is  contrary  to  the  principles  of  equity.  The  cii"^ 
cumstances  of  tliis  case  justify  a  Court  of  Equity  in  interposing  to  protect  Wilsons 
estate.  On  the  supposition  that  [391]  Draper  has  deceived  both  parties,  it  must  be 
held  that  Wilson  has  a  stronger  equity  tlian  tlie  Respondent,  who  O'Ught  not  to  take 
any  benefit  from  the  misconduct  of  his  partner,  who  may  have  acted  fraudulently. 

With  respect  to  costs,  whatever  your  Lordships'  judgment  may  be  on  tlie  merits, 
considering  tliat  the  Respondent  has  established  only  little  more  than  half  the  claim, 
— £4-12  out  of  £867, — and  that  two  learned  Judges  in  the  Co^urt  below  differed  as  to 
his  right  even  to  that  sum,  your  Lordships  will  not  thinli  tliis  a  case  that  entitles  the 
Respondent  to  costs. 

Mr.  Knight,  for  the  Respondent: — It  is  admitted  in  the  pleadings  and  in  the  argu- 
ment for  the  Appellants,  that  Sir  T.  M.  Wilson,  their  testator,  incurred  a  debt  to  tlie 
firm  of  Prichard  and  Draper,  and  the  Master  has  certified  that  £442  6s.  6d.  of  that 
debt  remained  due;  and  whatever  the  amount  may  be,  it  was  wholly  vested  in  the 
Respondent  by  the  assignment  of  1821.  There  is  no  evidence  of  any  payment  or  dis- 
charge of  that  debt  to  the  Respondent.  There  is  noticing  in  the  dealings  or  trans- 
actions which  took  place  between  Sir  T.  M.  Wilson  and  Draper  subsequently  to  the 
dissolution  of  the  partnership,  which  amounts  tO'  a  legal  or  equitable  payment,  satis- 
faction, or  extinguishment,  of  the  debt  due  to  the  partnership,  by  way  of  set-oflt  or 
othei-wise.  The  defence  of  the  Appellants  being  reduced  to  a  mere  attempt  to  set  oii' 
the  separate  debt  due  by  Draper  to  the  estate  of  Wilson,  against  the  debt  due  from  that 
estate  to  the  partnership  of  Prichard  and  Draper,  to  tlie  prejudice  of  Prichard,  is 
contrary  to  the  whole  current  of  the  decisions  both  at  law  and  in  equity. — 

The  learned  Counsel  was  stopped  by  the  Lord  Chancellor. 

[392]  Tlie  Lord  Chancellor: — My  Lords,  if  any  doubts  had  been  raised  in  this 
case  upon  points  of  law,  I  should  have  wished  this  tribunal  of  appeal  to  be  differently 
constituted,  and  to  be  placed  upon  a  better  footing,  as  I  am  the  Judge  who  decided 
this  case  in  the  Court  below,  and  whose  decision  is  now  appealed  from.  This,  there- 
fore, can  be  only  a  re-hearing.  But  if  I  found  my  decision  was  erroneous  I  should 
have  no  hesitation  in  moving  your  Lordships  to  reverse  it;  for  I  hold  it  that  every 
Judge  is  more  disposed  to  correct  an  error  in  his  own  judgments  than  in  those  of  other 
Judges,  and  that  it  is  better  tO'  correct  an  error  when  one  may,  than  to  let  it  go  down 
to  posterity  as  evidence  against  him.  But  there  is  nO'  nice  question  of  law  raised 
before  your  Lordships.  One  point  of  contention  in  the  Court  of  Chanceiy  was  the 
admissibility  of  Drapei''s  examination  as  evidence  against  the  Plaintiff  there  in  re^ 
spect  to  transactions  subsequent  to  the  dissolution  of  the  partnersliip  between  them. 
Before  I  decided  that  point  I  consulted  the  Lord  Ciiief  Justice  of  the  Court  of  King's 
Bench,  and  that  learned  Judge  was  clearly  of  opinion  that  the  examination  was  admis- 
sible, and  I  so  decided  (1  Russ.  and  Myl.  199,  200).  The  next  question  made  in  the 
Court  below  was  an  objection  that  the  bill  of  fees  and  disbursements,  which  was  the 
subject  matter  of  the  suit,  had  not  been  signed  and  delivered  conformably  to  the 
statute  2  G.  2,  c.  23.  I  was  of  opinion  that  that  objection  was  not  cured  by  tlie  fact 
of  a  bill  of  costs  duly  signed  being,  after  the  institution  of  the  suit,  delivered  to  the 
principal  defendant,  although  it  was  put  in  issue  in  the  cause  by  supplemental  biU. 
Tliough  I  thought  that  a  fatal  defect  in  equity,  as  it  is  in  law,  yet  as  it  was  not  taken 
advantage  of  at  tli©  first  hearing  before  Lord  Gifford,  I  held  [393]  tliat  it  came  too  late 
on  the  hearing  upon  furtlier  directions  (1  Russ.  and  Mvl.  198).  Tlien  came  a.  ques- 
tion of  set-off,  which  was  not  urged  ;  for  it  is  clear,  that  although  A.  may  set  off  a  debt 
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due  from  B.  and  C.  against  their  joint  demand,  he  (A.)  cannot  so  set  off  against  such 
demand  money  received  by  15.  to  the  use  of  A. ;  which  was  precisely  the  case  here, 
and  wliich  was  a  question  of  fact  dopendin;j:  upon  Carter  Draper's  evidence. 

I  fully  assent  to  the  two  i)ropositions  of  law  stated  at  the  bar:  First,  if  there  be 
a  partnership  and  a  dissolution  of  it,  a  debtor  to  the  partnership  may,  after  notice 
that  it  is  dissolved,  pay  any  one  of  the  partnei-s,  and  that  jiartner  receiving  the  money 
may  well  discharge  the  debtor.  That  is  laid  down  in  the  cases  cited  at  the  bar  ;  Duff 
V.  The  EaH  India  Comimny  (15  Ves.  198),  and  Bristow  v.  Taylor  (2  Starkie,  50). 
Secondly,  if  in  the  course  of  dealing  between  A.  and  B.  various  debts  are  from  time  to 
time  incurred,  and  payments  made  by  B.  to  A.,  and  no  acknowledgment  is  made  by 
A.,  nor  inquiry  by  B.  how  the  payments  are  appropriated,  the  law  will  presume  that 
the  priority  of  debt  will  draw  after  it  priority  of  payment  and  satis- 
faction, on  the  ground  that  the  oldest  del>t  is  entitled  to  be  first  satisr 
lied.  That  doctrine  is  recognised  in  Devaynes  v.  Noble  (1  Meriv.  608): 
but  the  principle  was  never  applied  to  cases  where  the  obligations  were  alio  jure,  nor 
to  other  cases,  as,  for  instance,  where  in  dealings  between  B.  and  C,  the  latter  directs 
B.  to  receive  monies  due  to  him,  the  law  will  not  presume  an  appropriation  of  these 
monies  to  the  pa^nuent  of  a  debt  duo  to  A.  and  B.  in  the  absence  of  any  specific  direc- 
tions. Tiien  arises  the  question,  whether  anything  passed  between  Sir  T.  M.  Wilson 
and  Carter  [394]  Draper,  to  authorize  the  latter  to  retain  Wilson's  money  in  payment 
of  the  partnership  debt?  That  question  can  only  be  solved  by  looking  at  Draper's 
ervidence,  in  which  he  says  that  Wilson  "  did  not  ever,  in  writing,  expressly  allow  any 
sum  or  sums  of  money  expressly  in  payment  or  satisfaction  of  any  account,"  etc.  and 
"  he  did  not  recollect  or  believe,"  (these  are  his  words,)  "  that  such  monies,  or  any  part 
of  them,  were  retained  by  him  expressly  on  account  of  such  bill  of  costs ;  for,  when  he 
had  monies  oi  Sir  T.  M.  Wilson  in  his  hands,  Wilson  told  him  to  retain  what  he 
wanted  as  money  would  be  of  use  to  him,  the  examinant."  By  this  part  of  his  evidence 
Draper  negatives  both  the  questions,  namely,  whether  he  had  instructions  from  Wilson 
to  retain  his  rents  in  payment  of  the  partnership  debt,  and  whether  they  were  in  fact 
retained  by  him  for  that  purpose. 

I  entertain  no  doubt  on  this  case.  As  to  the  costs,  I  am  at  present  inclined  to  give 
the  Respondent  the  costs,  but  I  will  further  consider  that  matter.  There  was  a.  dis- 
crepancy in  the  Courts  below:  if  I  refuse  the  costs,  it  will  be  infen-ed  that  it  is  be- 
cause that  difference  existed  between  the  Courts  telow,  and  every  person  who  will  here- 
after appeal  to  this  House  under  similar  circumstances,  may  be  under  the  impression 
that  he  will  run  no  risk  of  incurring  costs.  Now  it  happens  that  I  reversed  the  de^ 
cision  of  the  Master  of  the  Rolls  on  grounds  tO'  which  his  attention  was  not  drawn  ;  if 
it  had  been  drawn  to  them,  he  probably  would  have  decided  the  same  way.  For  these 
reasons  I  shall  now  move  your  Lordships  to  affirm  the  decree ;  but  I  shall  take  further 
time  to  consider  the  question  of  costs,  notwithstanding  the  affirming  of  the  decree. 

The  decree  Ijelow  was  accordingly  affirmed. 

[395]  The  Lord  Chancellor: — My  Lords,  judgment  was  given  by  your  Lordships 
in  tills  case,  but  tliere  was  a  question  reserved  as  tO'  tlie  costs.  I  think,  after  considera- 
tion, it  is  a  case  in  which  your  Lordships  ought  tO'  allow  the  costs  (they  are  moderate) 
of  the  Appeal.     I  move,  therefore,  tliat  the  judgment  be  affirmed,  with  costs. 

Affirmed,  with  costs. 


[396]  APPEAL 

From  the  Court  op  Exchequer  in  Ireland. 

WILLIAM  BROWN,  Es^q.—Appellatit ;  WILLIAM  FREDERICK  FOWNES 
TIGHE,   and   DANIEL  TIGHE,   E&qrs.,— Respondents. 

[Mews'  Dig.  viii.  818,  823,  1U2 ;  S.C.  8  Bli.  N.S.  272  ;  and  in  Ex.  1  Hayes,  158. 
See  Su'hibunie  v.  Milhurn,  1884,  9  A.  C.  847.] 

A  lease  made  in  1663  of  land  in  Ireland, — together  with  all  mines  tliereon  in  the 
disposal  of  ;he  lessor,  and  all  timber  growing  thereon,  to  be  disposed  of  by 
'.he  lessee,  he  planting  trees  in  the  room  of  them.  To  hold  the  premises,  without 
impeachment  of  waste,  to  him,  his  executors,  adnjinistrators  and  assigns,  for 
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98  years,  at  a  rent  therein  mentioned, — contained  a  covenant  that  the  lessor, 
his  heirs  and  assigns,  should,  upon  request  of  the  lessee,  his  executors,  ad- 
ministrators and  assigns,  from  time  to  time  renew  tlie  said  lease,  and  perfect 
such  other  assurances  a^  the  lessee,  his  executors,  administrators  and  assigns, 
should  reasonably  require  for  strengtliening,  confirming,  and  suremaking 
the  demised  premises,  at  such  rents,  and  under  sucli  covenants  and  conditions, 
as  in  the  said  tease  were  contained.  Another  covenant  provided  that,  in  case 
of  eviction,  or  waste  by  rebellion,  the  rent  sliould  cease  and  be  abated.  A 
renewal  of  the  lease,  with  all  the  covenants,  was  executed  in  1739.  Hblu  by 
the  Lords,  affirming  the  judgment  of  the  Court  of  Exchequer  in  Ireland, 
that  the  covenant  was  not  for  perpetual  renewal,  but  for  confirming  ajid 
further  assuring  the  original  lease. 

The  Appellant  exhibited  his  biU,  in  November  1827,  in  tlie  Court  of  Exchequer 
in  Ireland,  against  the  Respondents  and  another,  for  the  purpose  of  compelling  t!ie 
renewal  of  a  lease.  The  bill  stated,  that  by  an  indenture  of  lease,  bearing  date 
the  3d  of  July  1663,  Richard  Tighe,  an  Alderman  of  Dublin,  demised  [3d7]  to 
William  Wright,  of  Castledermot,  in  the  county  of  Kildare,  all  the  town  and  lands 
of  Ballireadman,  situate  in  the  county  of  Carlow,  and  then  in  the  possession  of  the 
said  William  Wright  and  his  assigns,  containing  223  acres  profitable  land,  of 
Irish  measure,  with  all  otlier  lands  returned  as  unprofitable  or  waste,  whether  woods 
or  underwoods,  bogs  or  barren  mountain,  as  part  thereof,  together  with  all  warrens, 
■water  ways,  etc.  quarries  of  stone,  slate,  mines  of  coal,  lead,  tin,  etc.,  or  any  other 
mines  or  mineralo  that  were  in  tlie  disposal  of  the  said  Richard  Tighe,  fishings, 
fowlings,  etc.,  and  also  the  timber  then  growing  or  lying  on  the  said  lands,  and  to 
make  sale  and  disposal  thereof  as  he  or  his  executors,  administrators  or  assigns 
should  think  fit,  to  his  and  their  own  proper  use,  without  impeachment  of  or  for  any 
waste ;  they  planting  500  trees  of  oak  or  ash  in  tlie  room  of  them,  and  also  performing 
the  same  from  time  to  tiiae  during  the  said  lease;  To  have  and  tO'  hold  all  and 
singular  the  said  premies,  with  the  appui-tenances,  witliout  impeachment  of  waste, 
unto  the  said  William  Wright,  his  executors,  administrators  and  assigns,  for  the 
term  of  98  years  from  the  29th  day  of  September  then  next  ensuing,  at  the  yearly 
rent  of  £15  for  the  first  three  years,  and  the  yearly  rent  of  £30  during  the  remainder 
of  the  said  term,  payable  half-yearly,  with  one  sugar-loaf  on  the  first  day  of  January 
yearly.  And  the  said  Richard  Tighe,  by  the  said  indenture,  further  covenanted  and 
granted  to  and  with  the  said  William  Wright,  his  executors,  administrators  and 
assigns,  that  it  should  be  lawful  for  the  said  William  Wright,  his 
executors,  administrators  and  assigns,  to  cut  and  dispose  of  all  the 
aforesaid  woods,  and  to  search,  dig  and  find  out  any  quarries  of  stone  and  slate,  or 
any  other  mines  of  coal,  lead,  tin,  iron,  brass,  [398]  copper,  or  any  other  kind  of 
minerals  whatsoever  in  the  disposal  of  the  said  Richard  Tighe,  and  the  same  so  sought 
and  found  out  to  have,  use,  sell  and  dispose  of,  for  his  and  their  only  proper  use 
and  benefit. 

The  lease  contained  the  following  covenants ;  viz.  That  Richard  Tighe,  his  heirs 
and  assigns,  should  and  would,  upon  request  unto  him  or  them  to  be  made  by  tlie 
said  William  Wright,  his  axecutors,  administrators  and  assigns,  from  time  to  time 
reneiv  the  said  lease,  and  perfect  such  other  (further*)  assu)-ances  as  he  the  said 
William  Wright,  his  executors,  administrators  and  assigns,  should  reasonably,  witli 
their  counsel  learned  in  the  law,  devise,  advise  or  require,  for  the  better  strengthen- 
inf,  confirming  and  sure-;iiaking  of  all  and  singular  tlie  said  demised  and  granted 
premises,  and  every  part  thereof,  unto  the  said  William  Wright,  his  executors,  ad- 
ministrators and  assigns,  at  such  rents,  and  uiuler  such  covenants  and  conditions 
as  contained  in  said  indenture  of  lease;  and  further,  that  he,  Richard  Tighe,  his 
heirs  and  assigns,  should  frotn  time  to  time  and  at  a/l  times  thereafter,  pay  all 
quit-rents  and  other  rents  already  due,  or  thereafter  to  be  due,  upon  or  out  of  the 
said  demised  premises,  or  .my  part  thereof;  and  said  lease,  among  other  covenants, 
contained  a  covenant  of  warranty  of  title  against  all  persons  claiming  by,  from 

*  This  word  was  in  t)  e  counterpart,  but  not  in  the  lessor's  part  set  out  in  tlie 
Respondent's  casa 
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or  under  the  said  Alderman  Richard  Tighe ;  and  that,  in  case  of  any  eviction  by  any 
person  lawfully  claiming  any  right  to  the  premises,  or  that  the  premises  sliould  be 
wasted,  destroyed  or  decayed,  by  any  war  i)r  rebellion,  so  that  the  tenants  could  not 
possess  the  same  with  safety  to  their  lives  or  goods,  then  and  for  so  long  the  said 
rent  should  cease  ,.nd  be  abated. 

[399]  The  bill  further  stated  that  the  said  lessor  died  intestate,  seised  of  the 
reversion  and  rent  of  said  lands;  and  upon  his  death  William  Tighe,  of  Dublin,  iiis 
grandson  and  heir,  became  seised  of  said  reversion  and  rent:  and  that  all  the 
estate  and  interest  of  the  said  William  Wright,  by  virtue  of  said  recited  lease, 
became,  by  assignment  thereof,  duly  vested  in  Denny  Cuft'e,  of  Sandhill,  in  the  County 
of  Carlow  :  and  that,  by  a  certain  indenture,  bearing  date  7th  of  March  1739,  made 
between  the  said  iVilliam  Tighe  and  Denny  Cuffe,  (after  citing  the  said  original 
lease  of  the  3d  day  of  July  1663,  and  also  the  said  covenant,)  the  said  W^illiam  Tighe, 
at  the  request  and  desire  of  the  said  Denny  Cufl'e,  and  in  pursuance  of  said  covenant 
or  clause  of  reneual  contained  in  said  recited  lease,  and  for  and  in  consideration  of 
the  rents,  covenants  and  conditions  therein  contained,  demised  unto  the  said  Denny 
Cuflfe,  his  executors,  aJmuiistrators  and  assigns,  the  aforesaid  town-lands  and 
premises,  without  -mpe..chnient  of  waste,  to  have  and  to  hold  the  same  unto  the 
said  Denny  Cuffe,  his  executors,  administrators  and  assigns,  for  the  term  of  9S 
years,  from  the  29th  of  September  then  last  past,  yielding  and  paying  therefore  unto 
the  said  William  Tighe,  his  heirs  and  assigns,  the  yearly  rent  of  £30,  and  one  sugar- 
loaf,  on  the  1st  day  of  Jaauary  yearly;  and  said  indenture  contained  all  the  same 
clauses,  provisions  and  covenants  as  in  said  original  lease,  and,  amongst  others,  a 
covenant  for  renewal,  ii    t'le  same  words  as  in  said  original  lease. 

The  said  Denny  Cuffe  died  possessed  of  the  demised  premises,  by  virtue  of  the 
aforesaid  assignment  and  indenture  of  renewal;  and  upon  his  death.  Sir  Jonah 
Wheeler  Denny  Cuft'e,  bart  ,  his  son  and  executor,  became  entitled  to  said  premises, 
and  en-[400]  tered  into  possession  thereof:  and  he,  by  indenture  of  assignment, 
bearing  date  the  23d  of  January  1812,  (after  reciting  the  said  renewal  of  the  7th 
of  March  1739,  a:id  aLo  ihe  covenants  for  renewal  in  said  deeds  contained,)  in 
consideration  of  the  sum  of  £10,000,  duly  assigned  all  the  aforesaid  premises,  and 
all  his  estate,  title  and  interest  therein,  under  and  by  virtue  of  the  said  several 
indentures,  to  Robert  Brown,  of  Dublin,  esq.,  who  thereupon  and  thereby  became 
entitled  to  the  said  seveial  lands  and  premises,  and  entered  into  possession  thereof, 
and  paid  the  said  yearly  rent,  and  continued  so  possessed  until  the  time  of  his  death, 
in  January  1816,  having  by  his  will,  dated  the  14th  March  1814,  and  duly  made 
and  published,  devised  all  the  residue  of  his  real  and  personal  estate  (which  in- 
cluded the  aforesaid  lands  and  premises  of  Ballireadman,  and  all  his  estate  and 
interest  therein)  to  the  Appellant,  his  eldest  son,  his  executors,  administrators  and 
assigns;  and  appointed  the  Appellant  and  Redmond  Browne,  a  younger  son  of  the 
said  Robert  Browne,  his  executors.  And  the  said  will  was  duly  proved,  and  pro- 
bate thereof  granted  to  the  Appellant,  who  by  virtue  thereof  and  being  so  entitled, 
entered  into  possession  of  the  said  lands  and  premises,  and  ever  since  paid  the 
reserved  rent,  and  performed  the  said  covenants  contained  in  the  lease. 

The  bill  further  stated,  that  W.  F.  F.  Tighe,  of  Woodstock,  in  the  county  of  Kil- 
kenny, esq.  (one  of  the  Respondents)  became  seised  of  the  rent  and  reversion  of  the 
said  demised  lands  and  prmiises;  and  he  is  heir-at-law  of  the  said  William  Tighe, 
party  to  the  said  indenture  jf  the  7th  day  of  March  1739,  and  also  heir-at-law  of  the 
said  Alderman  Richard  Tiglie,  party  to  the  said  indenture  of  the  3rd  day  of  July 
1663,  and  has  for  several  vears  received  from  the  Appellant  [401]  the  said  reserved 
yearly  rent  payable  out  of  said  lands;  and  that  on  the  said  Respondent's  marriage, 
in  April  1825,  a  marriage  r-ettlement  was  executed,  whereby,  among  otlier  matters, 
the  said  lands  and  pre  ises  were  conveyed  by  the  said  Respondent  to  the  Duke  of 
Richmond  and  Daniel  Tig'ie,  esq.  (the  other  Respondent),  and  to  their  heirs  and 
assigns,  upon  several  trusts  therein  limited. 

The  bill  then  stnted.  that  the  last-mentioned  lease  being  within  a  few  years  of 
expirintr.  the  Anpellant  apnlied  in  Marcii  1827,  and  frequentlv  afterwards,  to  the 
said  W.  F.  F.  Tiche,  pursuant  to  the  said  covenants  contained  in  the  indentures 
of  the  3d  day  of  Julv  1663  and  the  7th  dav  of  March  1739,  to  make  a  further  demise 
to  him  (Appellant)  of  the  same,  by  way  of  renewal  thereof,  but  that  he  declined  to 
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execute  any  renewal.  And  it  prayed  that  it  might  be  declared  tliat  the  Appellant 
was  entitled  to  a  renewal  or  new  demise  of  the  said  premises,  for  the  like  term, 
and  subject  to  the  samt  rents  and  covenants,  as  contained  in  said  indentures  of  the 
3rd  day  of  July  1G63  and  Lhe  7th  day  of  Mai-ch  1739  ;  and  that  the  said  covenant 
contained  in  said  original  lease  was  a  covenant  for  the  perpetual  renewal  thereof; 
and  that  the  Respondents  might  be  decreed  to  execute  a  renewal  to  the  Appellant 
of  said  original  lease. 

The  Respondent,  W.  F.  F.  Tighe,  in  his  answer,  admitted  the  seisin  in  fee  of 
Alderman  Richard  Tighe,  the  indentures  of  3rd  of  July  1G63  and  7th  of  March 
1739,  and  continued  possession  thereunder,  and  the  payment  of  said  yearly  rent 
by  the  said  Robert  Browne  j\nd  by  the  Appellant;  and  also  tliat  he,  W.  F.  F.  Tighe, 
\vas  seised  from  the  year  1816  of  the  reversion  and  rent  of  the  said  premises,  as 
devisee  of  his  father,  William  Tighe,  who  had  been  seised  in  [402]  fee  thereof, 
and  who  was  grandson  of  William  Tighe,  party  to  said  indenture  of  7th  of  March 
1739.  But  tlie  Respondent  insisted,  that  on  the  true  construction  of  the  said  lease, 
this  covenant  was  not  a  covenant  for  the  renewal  or  extention  of  the  term  granted 
by  the  said  lease,  but  merely  a  covenant  for  further  assurance,  and  for  doing  such 
acts  as  might  be  necessary  for  the  contirming  of  the  said  lease,  during  the  term  of 
98  j-ears  thereby  granted  ;  which  covenant  was  introduced  into  the  said  lea.se  in 
consequence  of  the  imperfect  and  precarious  title  under  which  the  lessor  held  the 
lands  thereby  demised  at  the  time  of  granting  said  lease,  and  tlie  prospect  he  had 
of  acquiring  a  perfect  and  sufficient  title  to  enable  him  to  grant  or  confirm  said 
lease  for  the  term  of  98  years.  For,  that  the  said  lands  of  Ballireadman,  amongst  other 
lands,  were,  in  the  Irish  rebellion  in  tlie  year  1641,  forfeited  to  the  Crown,  and  were, 
in  the  year  1659  in  the  actual  possession  of  one  Daniel  Hutchinson  and  the  said 
Richard  Tighe,  having  been  set  out  to  tliem  under  the  Act  of  Settlement,  in  satis- 
faction for  provisions  furnished  for  the  supply  of  his  Majesty's  army  in  Ireland, 
in  the  year  1641  ;  and  it  became  an  object  to  tliem  to  get  their  title  established,  by 
a  decree  of  the  commissioners  of  forfeited  estates,  and  a  grant  thereupon  from  the 
Crown:  they  therefore  in  the  year  1661,  entered  into  an  agreement  with  Colonel 
Thomas  Piggott,  who  had  considerable  influence  at  that  period,  that  he  should  put 
forward  their  claim  to  the  said  commissioners  as  a  trustee  for  them,  and,  on  obtain- 
ing a  decree  and  grant  thereof,  he  should  convey  said  lands  to  said  Richard  Tighe 
and  Daniel  Hutchinson.  The  said  Thomas  Piggott,  in  pursuance  of  the  said  agree- 
ment, exhibited  his  petition  before  the  commissioners  of  forfeited  estates  appointed 
under  the  said  [403]  Acts  of  Settlement ;  and  they  by  their  decree,  dated  I7th  August 
16G6,  adjudged  that  the  said  Thomas  Piggott  was  lawfully  and  rightfully  entitled, 
among  other  lands,  to  the  said  lands  of  Ballireadman  ;  and  pursuant  to  that  decree, 
the  said  lands  were,  among  other  lands,  granted  to  the  said  Thomas  Piggott  by 
letters  patent,  dated  the  15th  of  January  1667,  to  hold  to  him,  his  heirs  and  assigns. 

The  Respondent  further  answered,  that  Thomas  Piggott,  having  obtained  said 
letters  patent,  refused  to  fulfil  his  agreement,  and  convey  tlie  lands  to  the  said 
Ricliard  Tighe  and  Daniel  Hutchinson  :  whereupon  they  tiled  a  bill  against  him  in 
the  Court  of  Chancery,  to  enforce  the  performance  of  the  agreement;  and  by  a 
decree,  pronounced  February  1669,  it  was  ordered,  that  the  said  Thomas  Piggott 
should  convey  unto  them  the  lands  mentioned  in  said  letters  patent  passed  in  trust 
in  the  name  of  Thomas  Piggott;  and  he  accordingly  conveyed  the  same  to  the  said 
Richard  Tighe  and  Daniel  Hutchinson,  to  hold  to  them,  their  heirs  and  assigns,  for 
ever.  And  by  a  division  of  the  lands  granted  by  said  letters  patent,  the  lands  of 
Ballireadman  were  allotted  to  the  said  Richard  Tighe  as  his  separate  property.  The 
Respondent  then  submitted,  that  it  appeared  by  the  several  matters  and  documents 
aforesaid,  that  although  the  said  Richard  Tighe  was  in  possession  of  the  said 
lands  of  Ballireadman  at  the  time  of  the  execution  of  the  said  indenture  of  the  3rd 
day  of  July  1663,  yet  he  was  not  seised  of  any  legal  title  in  said  lands  enabling  him 
to  make  said  demise,  but  had  merely  a  claim  thereto  under  the  Acts  of  Settlement 
and  Explanation,  and  that  he  did  not  acquire  a  perfect  title  until  the  year  1670. 
and  that  the  state  of  the  title  accounted  [404]  for  and  explained  the  intention  of 
the  parties  in  introducing  into  the  said  indenture  of  the  3d  day  of  July  1663,  a 
covenant  for  further  assurance.     The  said  Richard  Tighe's  estate  and  interest  in  said 
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lands  afterwards  became  vested  in  his  grandson,  Richard  Tighe  the  younger,  who 
by  his  will,  bearing  date  the  1st  of  May  1735,  tequeathed  his  estate  in  the  county 
of  Carlow,  including  said  lands  of  Ballireadman,  to  his  son  William  Tighe  for  life, 
with  remainder  to  liis  lirst  and  other  son  in  tail-male,  with  other  remainders 
over.  The  lastruientioned  William  Tighe,  being  only  tenant  for  life,  on  tlic  7th  of 
March  1739  executed  to  said  Denny  Cufi'e  tlie  indenture  in  the  pleadings  mentioned, 
purporting  to  demise  the  said  lands  of  Ballireadman,  as  described  in  the  lease  of 
3d  July  1663,  to  hold  for  a  term  of  98  ye-ars,  at  a  like  rate  and  under  the  same 
covenants  as  in  said  lease  of  3d  July  1663  mentioned;  and  the  Respondent  sub- 
mitted, that  for  these  reasons  he  is  not  bound  tO'  execute  any  renewal  or  further 
demise  of  the  said  premises,  and  that  the  Appellant  is  not  entitled  to  any  further 
term  in  the  premises. 

The  Respondent,  Daniel  Tighe,  by  his  answer,  admitted  that  he  was  trustee  under 
the  other  Respondent's  marriage  settlement,  which  comprised  the  said  lands  .and 
premises.  The  Duke  of  Richmond,  the  other  trustee,  being  out  of  the  jurisdiction, 
did  not  answer. 

The  evidence  on  the  part  of  the  Appellant  went  to  prove  the  several  deeds  of  3rd 
of  July  1663,  7th  of  March  1739,  and  SSrd  of  January  1812  ;  and  the  evidence  on  the 
part  of  the  Respondent,  W.  F.  F.  Tiglie,  went  to  prove  the  transactions  stated  in 
his  answer,  between  Alderman  Richard  Tighe  and  Culonel  Tho-[405]-mas  Piggott, 
and  also  to  prove  that  the  William  Tighe  who  granted  the  renewal  of  the  7th  of  March 
1739,  was  tenant  for  life. 

The  cause  was  heard  on  the  Equity  side  of  the  Court  of  Exchequer,  in  the  years 
1830  and  1831:  that  Court,  by  a  decree  made  on  the  15th  of  February  1831,  dis- 
missed the  Appellant's  bill,  with  costs.* 

*  The  following  observations  of  Mr.  Baron  Smith,  in  giving  his  judgment,  were 
frequently  referred  to  in  the  arguments  on  the  appeal. 

Mr.  Baron  Smith  : — "  The  bill  was  filed  for  the  renewal  of  a  certain  interest,  and 
the  question  was,  whether  the  instrument  which  conveyed  the  interest  contained  a 
covenant  to  renew  it?  That  is,  whether  a  certain  clause,  relied  on  by  the  Plaintiff, 
should  be  construed  to  amount  to  such  a  covenant.  For  a  time  the  Court  leaned  to  the 
opinion  that  it  should,  but  upon  further  consideration  this  first  impression  was  re>- 
moved.  We  would  not,  however,  be  understood  to  say,  that  upon  this  question  of 
construction,  there  is  not  room  for  weighty  argument  on  both  sides  ;  nay,  1  believe  I 
declare  an  opinion  from  which  my  brethren  do  not  dissent,  when  I  pronounce  the 
case  to  be  one  of  too  much  nicety  to  be  free  from  doubt.  But  we  think  the  prepon- 
derance of  facts  and  reasons  justifies  a  construction  of  this  instrument  unfavourable 
to  the  Plaintiff's  claim.  My  Lord  Chief  Baron  not  having  been  on  tlie  Bench  when 
this  cause  was  heard,  having  been  counsel  in  it,  and  not  conceiving  that  anything 
material  in  the  way  of  discussion  can  be  added  to  what  has  been  already  urged,  his 
Lordship  feels  the  case  to  be  sufficiently  ripe  for  determination,  and  leaves  to  those 
who  heard  the  argument  to  decide  the  point.  He  does  so  more  especially,  because  the 
Court,  as  it  was  then  constituted,  was  unanimous  in  the  opinion  to  which  it  ultimately 
came  ;  for  it  may  be  right  to  observe,  that  in  that  opinion  Lord  Guillimore  concurred ; 
though  whether  he  had  participated  in  our  earlier  and  transient  opinion  the  other 
way,  my  memory  does  not  enable  me  with  any  confidence  to  say.  The  clause  in  ques- 
tion contains  the  word  "  renew,"  and  it  cannot  be  denied  that  its  occurrence  supplies 
an  argument  favourable  to  that  construction  for  which  the  Plaintiff  contended.  But 
the  utmost  that  can  be  contended  for,  I  appreliend  to  be,  that  the  use  of  this  word 
"  renew  "  may  give  rise  to  a  presumption  that  the  passage  containing  it  should  be 
construed  to  be  a  covenant  for  renewal ;  but  to  hold  that  this  mere  word  "  renew  "  is 
conclusive  upon  the  interpretation  of  the  clause  in  which  we  find  it,  would  be  to  resist 
established  principles  and  settled  rules. 

First,  it  would  impugn  the  maxim,  that  all  presumption  is  liable  to  be  rebutted, 
and  only  becomes  conclusive  when  no  rebuttal  can  be  found. 

Secondly,  it  would  rescind  the  principle  which  pronounces  that  every  portion  of  an 
instrument  shall  be  construed  agreeably  to  the  apparent  intent  of  the  party  whose  in- 
strument it  is,  so  far  as  this  can  be  done  without  conflicting  with  distinct  authorities, 
or  infrinsrinar  anv  fundamental  rule  of  law. 
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The  Appeal  was  from  that  decree. 

[406]  Mr.  Pemberton  and  Mr.  Jacob,  for  the  Appellant: — The  question  turns  on 
the  meaning  of  the  words  [407]  "  from  time  to  time  renew  ;  "  and  is,  whether  the 
covenant  stated  in  the  pleadings  is  a  covenant  for  perpetual  renewal,  or  is  limited 
to  the  perfecting  of  the  [408]  original  lease  by  further  assurances?  It  is  to  be 
observed  that  the  lease  contains  a  particular  covenant  against  eviction. — [The  Lord 
Chancellor  :  Your  case  [409]  is,  that  this  is  a  covenant  to  renew  from  time  to  time  in 
perpetuity,  for  the  same  rent,  without  any  advantage  to  the  lessor.  I  agree  that 
covenants  of  this  sort  may  have  been  common  in  Ireland ;  and  the  reason  probably 
was,  that  in  consequence  of  the  frequent  forfeitures  there,  purchasers  of  land,  in- 
stead of  paying  down  the  whole  purchase-money,  adopted  this  mode  of  paying  it  by 
degrees,  under  leases  renewable  in  perpetuity  (see  another  reason  in  Attorney-general 
T.  Hungerford,  p.  371,  supra).'] — Whatever  was  the  motive  of  the  parties,  the  words  of 

Thirdly,  to  hold  a  word  or  sentence  in  any  clause,  or  even  the  whole  of  the  clause 
itself,  to  be  conclusive,  would  be  to  desert  the  guidance  of  that  rule  which  says,  that 
instead  of  insulating  the  portion  which  we  are  called  on  to  interpret,  we  should,  on 
the  contrary,  connect  it  with  the  entire  context  of  whatever  instrument  contains  it, 
and  call  the  whole  in  aid  of  our  construction  of  each  part.     Nor  are  these  rules  con- 
fined to  wills,  tliough  familiarly  and  eminently  applicable  to  them  ;  they  extend  aa 
guides  of  construction  to  all  instruments.     We  search  closely  and  favour  strongly 
intention  in  the  case  of  wills,  but  the  law  also  consults,  examines,  and  promotes  in- 
tention in  the  case  of  deeds.     If,  unless  as  a  covenant  for  a  renewal  of  the  interest, 
the  clause  under  discussion  would  be  quite  inoperative  and  unmeaning,  that  might 
furnish  a  cogent  argument  for  that  construction  which  the  Plaintiff  sought  to  give  it ; 
and  we  must  confess  that  this  argument  would  be  fortified  by  the  intr"duction  of  a 
■word  so  usual  in  such  covenants,  and  so  suitable  and  almost  appropriate,  as  the  word 
"  renew."     But  the  clause  in  question  may,  without  being  a  covenant  to  renew  the 
interest,  have  a  meaning  and  effect  not  only  consistent  with  the  situation  of  the 
parties,  but  even  peculiarly  adapted  to  that  situation.     The  title  of  the  lessor  at  the 
time  of  the  demise  was  not  free  from  uncertainty,  while  at  the  same  time  it  was  one 
which  not  only  miglit  by  events  subsequent  become  more  clear,  but  which  even  perhaps 
seemed  likely  to  grow  more  distinct  and  firm.     A\niat  more  natural  than  that  under 
such  circumstances  the  lessee  should  require,  and  the  lessor  give,  a  covenant  that 
whatever  improvement  his  own  title  should  receive,  he  would  share  the  benefit  witli 
this  lessee  by  a  new  demise,  mt  enlarging  his  interest,  but  rendering  that  interest 
more  unimpeachable  and  secure?     Accordingly,  if  we  look  to  the  language  of  the 
clause,  we  find   it  undertaking  not  to  renew  the  term  or   interest,   but  the   lease. 
Might  not  the  execution  of  a  new  demise,  the  further  assuring  and  confirming  the 
title  of  the  lessee,  become  desirable  for  tlie  security  of  this  latter?     Even  in  ordinary 
cases  of  title,  unclouded  and  likely  to  remain  so,  covenants  for  further  assurance  are 
often  deemed  to  be  not  superfluous.    But  this  was  not  quite  an  ordinary  case.  The  very 
date  and  area  of  the  transaction,  with  reference  t:i  history,  suggest  to  us  that  it  was 
not  so,  and  that  it  might  not  be  inexpedient  for  a  lessee  to  entrench  and  fence  his 
title.     What  confusion  of  title,  what  loss  of  muniments,  may  rebellion  not  produce; 
and  what  on  tlie  very  face  of  this  demise  do  we  perceive?     That  the  parties  con- 
templated the  possibility  of  rebellion,  and  stipulated  for  a  suspension  of  rent  in  case 
of  its  occurrence.     A  covenant  to  make  a  new  lease  might  suit  such  a  state  of  things. 
It  is  not  enough  to  say  that  the  clause  in  question  may  be  construed  to  be  a  covenant 
for  further  assurance.     It  cannot  be  construed  otherwise  ;  it  is  such  a  covenant  in 
express  and  explicit  terms  ;  and  the  only  question  is,  whether  it  be  not  something 
more?     Whether  it  be  not  also  a  covenant  t)  enlarge  the  term?     The  covenant  is  to 
"  renew  the  said  lease,  and  perfect  such  other  further  assurances  as  the  lessee,  hia 
executors,  etc.  shall  with  his  counsel  reasonably  require,  for  the  better  strengthening, 
confirming  and  sure  making  of  the  title,"'  etc.     Now,  in  the  first  place,  I  take  it  to  be 
unusual  to  incorporate  a  covenant  for  renewal  with  one  for  further  assurance.     The 
subject   matters   about   which   they   are   respectively   conversant    are    different   and 
detached.     The  one  regards  the  interest  presently  demised,  the  other  an  equitable  one 
to  commence  in  future;  yet  here  what  is  supposed  to  be  a  covenant  for  renewal,  is 
blended  and  incorporated  with  one  for  further  assurance.     In  the  second  place,  the 
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this  covenant  import  tlearly  an  obligation  on  the  lessor  "  to  renew  from  time  to  tinie,  " 
at  tlie  request  of  the  lessee  or  his  representatives  ;  Fiiniivnl  v.  Crew  (1  Atk.  85).  The 
lessor  parts  with  his  right  to  the  timber,  the  mines,  the  minerals,  fishery,  and  every 
other  right  which  is  generally  reserved  in  a  lease  for  a  determinable  interest.  Ilo 
does  not  provide  by  covenant  for  keeping  tiie  tenements  in  repair,  or  for  [410] 
giving  them  up  at  the  end  of  the  lease  ;  on  the  contrary,  the  tenant  is  not  punishable 
for  waste,  both  in  the  operative  jiart  of  the  lease  and  again  in  the  lidhenilinn  :  and 
uU  the  clauses  are  consistent  with  a  lease  in  ]>erpetuity,  but  not  witli  a  delerminable. 
interest. 

Independently  of  the  aid  given  to  the  construction  of  this  covenant  by  the  whole 
lenour  and  context  of  the  lease,  the  words  "  from  time  to  time  renew  "  are  free  from 
ambiguity,  and  their  obligation  is  not  altered  or  weakened  by  the  juxta-position  of 
the  words    '  and  perfect  other  assurances,"  etc.     Tlie  construction  contended  for  by 


promise  and  undertaking  to  renew  the  lease,  that  is,  to  make  a  new  lease  if  required, 
is  a  promise  consonant  to  the  objects  of  a  covenant  for  further  assurance,  which,  bo 
it  what  else  it  may,  the  clause  before  us  unquestionably  is.  In  ilie  third  place,  wo 
ought  not  to  lay  all"  the  stress  upon  the  word  "  renew,"  and  reserve  no  emphasis  for  the 
words  which  follow  it,  "  the  lease."  If  the  word  renew  informs  us  that  sometiiing  is 
to  be  renewed,  the  words  which  follow  inform  us  what  that  something  is  ;  and  wliat 
does  tliis  something  turn  out  to  be  ?  Not  the  term,  but  the  lease  :  not  the  interest  whicli 
has  been  granted,  but  the  muniment  by  which  that  interest  has  been  created  and 
secured  :  the  case  was  more  or  less  peculiar,  and  therefore  perhaps  the  covenant 
for  further  assurance  is  more  particular,  emphatic,  and  defined.  The  interest 
liere  demised  was  a  term  of  98  years.  Now  to  make  sucii  an  interest  renewable,  I 
take  to  be  more  or  less  out  of  the  common  course  ;  a  deviation  which  ougiit  to  lie 
proved,  and  will  not  be  presumed  ;  the  presumption  is  the  other  way.  This  presump- 
tion of  adherence  to  ordinary  practice  we  may  stand  to  until  rebutted,  and  no  suffi- 
cient rebuttal  seems  furnished  by  the  circumstances  of  the  present  case.  Human  life 
is  necessarily  uncertain  and  precarious  ;  against  this  uncertainty  it  is  natural  that 
provision  should  be  made;  and  accordingly  a  covenant  for  renewal  is  no  uncommon 
appurtenant  to  a  lease  pour  autre  vie.  Another  mode  of  guarding  against  this  uncer- 
tainty, is  by  lease  for  lives  or  years,  whichever  sliall  last  longest ;  but  I  doubt  whether  in 
a  lease  of  this  description  a  clause  of  renewal  will  be  found.  If  the  clause  be  a  covenant 
for  renewal,  it  is  an  unqualified  covenant  for  perpetual  renewal  ;  and  the  lessor  might, 
if  such  were  his  intention,  liave  at  once  given  the  quasi  perpetuity  for  a  term  of  1(00 
years.  Why  did  he  not  make  such  a  lease?  May  not  tlie  answer  be,  because  he  did 
not  intend  to  convey  an  interest  of  longer  duration  tlian  98  years?  But  it  may  be 
said,  that  he  intended  to  grant  an  interest  of  (say)  900  years,  but  chose  to  grant  it 
by  means  of  periodical  renewals.  If,  indeed,  a  renewal  tine  had  been  reserved,  this 
answer  might  be  given,  and  I  should  be  obliged  to  admit  its  force,  however  puzzled 
to  compute  the  value  or  inducement  of  a  consideration  which  was  tO'  be  paid  once  a 
century,  and  the  first  payment  to  be  made  a  century  after  the  perfection  of  the  lease. 
I  might  think  it  a  more  rational  and  ordinary  course  to  exact  in  tlie  first  instance  a 
fine  proportioned  to  tlie  value  of  what,  if  it  were  not  a  blunder,  I  might  call  a  per- 
petual term  ;  and  having  received  this  adequate  fine,  to  demise  the  term  ;  but  still  we 
should  have  to  admit  that  the  reservation  of  a  substantial  renewal  fine  at  once  sui)plied 
a  consideration,  and  furnished  evidence  of  intent:  even  a  nominal  fine,  althougii  it 
would  be  jio  consideration,  might  be  equivalent,  as  furnishing  evidence  of  intentinn  to 
"  renew,"  and  thus  giving  a  character  to  the  clause  in  which  such  a  reservation  was 
contained  ;  but  here  there  was  no  reservation  of  even  a  nominal  fine.  Does  not  tbe 
want  of  this  furnish  some  evidence  negativing  an  intention  to  renew,  especially  as 
reservations  of  this  kind  usually,  I  apprehend,  accompany  covenants  to  renew?  On 
the  whole,  we  construe  this  clause  to  have  been  an  agreement  not  to  grant  a  new  in- 
terest, but,  under  certain  circumstances,  to  grant  a  new  lease  confirming,  not  en- 
larging, the  interest  which  the  first  had  given.  There  is  but  one  fact  that  can  be 
called  material  which  I  have  omitted  to  notice ;  I  mean  the  subsequent  grant  by  tenant 
for  life.  On  this  part  of  the  case  I  shall  only  say,  that  when  the  cause  was  at  hearing, 
the  Court  expressed  an  opinion  which  seemed  to  be  acquiesced  in  at  the  time,  and 
whicli  it  continues  to  entertain  ;  namely,  that  the  construction  of  the  instrument  in 
question  cannot  depend  upon  or  be  governed  by  matters  suljsequent  and  extrinsic." 
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the  Respondents  is  contrary,  not  only  to  the  plain  import  of  the  words,  but  to  the 
sense  in  which  their  ancestors  interpreted  them,  when  the  renewal  of  the  original 
lease  was  granted  in  1739.  The  same  interpretation  must  have  been  put  on  tlie 
clause  in  1S12,  when  the  Apijellant's  father  gave  his  £10,000  for  the  assignment. 
Both  parties,  by  their  acts,  have  construed  and  given  effect  to  the  clause  as  a  covenant 
of  perpetual  renewal;  Cooke  v.  Booth  (Cowp.  819). 

The  Court  below  received,  on  the  construction  of  this  covenant,  much  evidence 
which  was  extrinsic  to  the  instrument,  and  therefore  wholl}-  inadmissible.  The 
commencement  of  the  lessor's  title,  in  1G63,  and  the  litigation  with  Colonel  Piggott, 
his  trustee,  some  time  after,  were  not  admissible  to  explain  tJie  terms  of  an  indenture 
which  did  not  in  any  manner  refer  to  such  previous  circumstances,  and  with  which  the 
lessee  had  no  privity.  In  the  construction  of  a  w-ritten  instrument,  where  there  is  no 
ambiguity  in  the  terms,  nothing  is  to  be  considered  but  the  instrument  itself.  Smith 
V.  Earl  Jersey  (2  Brod.  and  Bing.  473) ;  MiUer  v.  T ravers  (8  Bingh.  244). 

[411]  The  principal  reason  given  for  the  decree  below  is,  that  the  Judges  in 
Ireland  lean  against  covenants  for  perpetual  renewal:  that  is  a  reason  which  ought 
not  to  influence  this  House.  Lord  Eldon  took  occasion  to  express  his  dissent  from 
the  opinion  of  Lord  Thurlow,  that  those  covenants  were  not  to  be  executed,  and  to 
disavow  that  doctrine;  WiUati  v.  Willa/ii  (16  Ves.  72).  If  the  meaning  of  the 
covenant  be  clear,  specific  execution  ought  to  be  decreed. 

Mr.  Knight  and  Mr.  J.  Jervis,  for  the  Respondents :  The  law,  as  settled  by 
numerous  decisions  in  England  and  Ireland,  leans  against  covenants  of  renewal  ; 
and  Courts  of  Equity  will  not  interfere  to  enforce  the  specific  exeeution  of  them, 
unless  the  meaning  of  the  parties  as  to  the  obligation  to  renew  is  clearly  expressed. 
Baynham  v.  Guy's  Hospital  (3  Ves.  298)  ;  Tritton  v.  Foote  (2  Bro.  C.  C.  636) ;  Moore  v. 
Foley  (6  Ves.  232);  Icjgulden  v.  May  (9  Ves.  332);  Harnett  v.  Yielding  (2  Scho.  and 
Lef.  549).  Renewal  leases  are  common  in  Ireland,  as  tliey  are  in  Devonshire  and 
Cornwall,  upon  tines  like  bishops'  leases;  but  no  one  ever  heard  of  a  covenant  to 
renew  a  lease  at  the  end  of  every  hundred  years,  which  the  Appellant  claims,  without 
any  corresponding  advantage  tO'  the  landlord;  and  no  Court  would,  in  a  doubtful 
case,  enforce  a  covenant  so  improvident  and  absurd  ;  Reds/iaw  v.  Governor  and  Co.  of 
Bedford  Level  (1  Eden,  346).  If  such  a  renewal  liad  been  intended  by  the  parties  to 
the  original  lease,  would  they  not  rather  at  once  make  a  lease  for  a  term  of  999 
years? 

According  to  the  true  construction  of  the  lease  of  [412]  1663,  the  covenant 
therein  contained,  and  relied  upon  by  the  Appellant  as  a  covenant  for  perpetual 
renewal,  is  merely  a  covenant  for  further  assurance,  which  was  made  necessary  by 
the  imperfect  title  of  the  lessor.  The  words  "  from  time  tO'  time  renew  the  said 
lease,"  are  followed  immediately,  in  the  same  sentence,  by  the  words  "  and  perfect 
such  other  assurances,"  etc.  The  whole  context  of  the  clause  shows  the  intention  of 
the  parties  to  be,  to  make  further  assurances  "  for  the  better  strengthening,  con- 
firming and  sure-making  of  all  and  singular  the  fore^demised  and  granted  premises." 
There  is  no  instance  known  among  conveyancers,  of  a  covenant  for  renewal  being 
thrown  into  a  covenant  for  further  assurance,  as  this  alleged  covenant  is ;  and  it  is 
remarkable  that  the  words  are  not  to  renew  the  said  term,  but  "  the  said  lease;  "  upon 
which  distinction  Mr.  Baron  Smith  laid  great  stress  in  his  judg^ient.  It  is  also  to 
be  observed,  that  the  words  in  the  counteirpart  executed  by  the  tenant  are,  "  such 
other  assurances;  "  but  in  the  part  executed  by  the  landlord,  which  alone  binds  him, 
they  are  "  such  other  further  assurances  ;  "  the  words  ''  other  further "  clearly 
importing,  not  a  renewal,  but  additional  assurances.  The  inference  from  the  obliga- 
tion on  the  tenant  "  to  plant  500  trees  of  oak  or  ash  in  the  room  of  those  cut  down  by 
him,  and  performing  the  same  from  time  to  time  during  the  said  lease,"  is  that  the 
trees  so  planted  were  to  be  for  the  benefit  of  the  landlord  at  the  expiration  of  the 
lease.  But  if  the  tenant  was  to  have  a  perpetual  renewal  without  fine  or  other 
consideration,  which  would  amount  to  an  alienation  for  ever,  what  benefit  could  tJie 
lessor  or  his  representatives  have  from  the  trust?  The  case  of  the  Appellant  depends 
in  a  great  measure  on  the  fact,  that  a  renewal  of  the  original  lease,  with  all  the  cove- 
[413]-nants  in  it,  was  granted  in  1739  ;  but  it  appears  that  that  renewal  was  granted 
by  a  tenant  for  life,  who  had  no  power  to  grant  such  a  lease,  and  wliose  acts  cannot 
affect  the  rights  of  the  tenant  in  fee:  Redshaw  v.  The  Governor  and  Go.  of  Bedford 
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Level  (1  Eden,  346) ;  iind  it  is  a  well-kuown  rule,  both  at  law  and  iii  equity,  that  written 
instruments  are  not  to  be  construed  witli  reference  to  the  subsequent  acts  of  the 
parties.     Bivynhwm  v.  Guy's  Hospital  (3  Ves.  298) ;  Moure  v.  t'oley  (6  Ves.  232). 

It  is  not  competent  for  the  Ajipellant  now  to.  call  for  the  rejection  of  evidence 
admitted  in  the  Court  below.  It  consisted  of  tJie  certificate  of  the  commissioners  for 
executing  die  Act  of  Settlement  to  Colonel  Thomas  Piggott,  the  King's  letters  patent  to 
him,  the  decree  of  the  Court  of  Chancery  directing  him  to  convey  tlie  lands  therein 
mentioned  to  Alderman  Tighe  and  Daniel  Hutchinson,  tlie  conveyance  by  him  to 
them,  and  the  will  of  Richard  Tigiie,  the  father  of  William  Tighe  the  lessor  in  1730  ; 
all  which  were  ])roved  in  the  cause,  for  the  purpose  of  showing  the  nature  of  the 
lessor's  title,  and  the  state  of  the  property.  The  petition  of  appeal  does  not  object 
to  the  evidence,  but  to  the  decree :  the  propriety  of  the  decree  is  one  thing,  the  pro- 
priety of  the  grounds  of  the  deci-ee  a  different  thing.  This  being  an  appeal,  and 
not  a  re-hearing,  it  is  not  competent  for  the  parties  to  open  the  whole  case  anew  ; 
but  they  are  confined  to  the  matter  stated  in  the  petition  of  appeal. — [The  Lord 
Chancellor:  In  that  case  the  House  would  permit  the  Appellant  to^  present  a  new 
petition  of  appeal.  The  House  is  not  bound  to  confine  its  view  to  the  evidence  pre^ 
sented  by  the  parties,  who  cannot,  by  any  agreement  among  themselves,  admit  or 
reject  evidence.  This  House  is  not  bound  by  their  agTee-[414]-ment.] — The  proofs 
given  in  the  Court  below  were  clearly  admissible  in  evidence.  In  the  construction  of 
written  instruments  you  may  give  evidence,  not  to  contradict  or  vary  tlie  terms  of 
them,  but  to  show  the  amount  and  state  of  the  property  of  tiie  parties,  and  of  their 
power  over  the  property.  Siiiit/i  v.  Earl  Jersey  (2  Brod.  and  B.  473  ;  per  Justices 
]?urrough.  Park,  and  Bayley) ;  Colpoys  v.  Colpoys  (Jacob,  451);  Loire  v.  Manners 
(5  Barn,  and  Aid.  917.  S.C.  4  Russ.  532  n.).  All  the  cases  on  that  point  are  collected 
in  a  treatise  by  Mr.  Wigram,  on  the  application  of  extrinsic  evidence  to  written 
instruments.  The  documents  put  in  evidence  in  this  case  showed  the  imperfect 
state  of  the  lessor's  title  when  he  executed  the  lease  in  1663,  and  left  it  open  to  the 
Court  to  judge  of  the  true  meaning  of  the  parties  to  tliis  covenant. 

Mr.  Pemberton,  in  reply:  One  of  their  Lordships  has  intimated  his  difficulty  in 
construing  this  to  be  a  covenant  for  perpetual  renewal,  because  that  construction 
would  tend  to  the  alienation  of  the  property,  without  any  advantage  to  the  landlord, 
beyond  the  continued  fixed  rent;  which  would  be  unreasonable.  It  may 
appear  unreasonable  to  sell  an  estate,  witli  reservation  of  a  nominal 
rent ;  but  not  so  unreasonable,  if  an  adequate  consideration  is  obtained 
at  the  time  of  sale,  although  it  may  happen  that  tlie  adequate  price 
at  that  time  should  in  the  course  of  time  turn  out  to  be  under  the 
value.  Considering  the  state  of  Ireland  in  1663,  a.  purchaser  might  say,  "I  shall 
not  give  you  £2000  or  £20,000  for  tliat  estate,  as  no  man  can  foresee  now  what  may 
happen  in  a  few  years  to  deprive  me  of  it ;  but  I  shall  give  you  what  is  equivalent  to 
the  full  price,  by  a  yearly  payment  so  [415]  long  as  I  may  hold  the  estate  "  It  is 
quite  consistent  with  reason,  and  practice  in  Ireland,  to^  grant  a  lease  of  this  kind 
for  the  adequate  value  of  the  lands,  payable  annually.  The  rent  of  the  land  may 
have  been  more  than  the  interest  of  the  purchase-money.  This  lease  bound  the  land- 
lord in  perpetuity,  and  the  tenant  for  98  years.  There  is  nothing  unreasonable  in 
such  an  agreement :  houses  are  constantly  let  in  London  for  a  term,  terminable  at  the 
option  of  the  tenant,  in  seven,  14,  or  21  years.  This  lea,so  was  to  enure  to  both  parties 
for  98  years,  at  all  events;  the  rent  to  cease  in  case  of  eviction,  or  waste  by  rebellion, 
but  with  this  covenant,  that  the  tenant  was  tO'  have  a  renewal  if  he  wished  it.  There 
is  nothing  unreasonable  in  such  an  agreement;  there  is  no  ambiguity  in  the  terms  of 
it;  for  to  renew  the  lease  is  to  make  a  new  lease,  in  substitution  of  one  already  made  : 
the  words  "  from  time  to  time  "  confirm  that  view,  .and  remove  all  doubt  of  the 
meaning  of  the  clause;  and  they  are  not  neutralized  by  the  promise  of  further 
assurance.  The  obligation  on  the  tenant  to  plant  trees  has  been  urged;  but  the 
Appellant  answers  that  argument  by  saying,  It  is  true,  it  was  not  a  covenant  to  renew, 
except  at  the  option  of  tlie  tenant, ;  and  if  he  should  not  dioose  to  renew,  then  the 
trees  would  be  useful  to  the  landlord. 

The  Lord  Chancellor:  My  Lords,  this  case  presents  a  question  of  difficulty  in  the 
construction  of  a  covenant  in  a  deed.  For  that  reason,  and  because  I  observe,  froiii 
the  opinions  expressed  by  Mr.  Baron  Smith  and  the  other  Judges  of  the  Court  of 
Exchequer  in  Ireland,  in  a  very  accurate  report  (4  Law  Recorder — Irish  Reports), 
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whicli  [416]  li:i>^  liteu  handed  up  to  me,  that  they  had  considerable  doubts  upon  the 
case,  I  shall  sufrgest  to  your  Lordships  the  propriety  of  allowing  the  matter  to  stand 
over  for  consideration.  At  the  same  time  I  should  not  be  doing  justice  to  the  parties 
who  are  here  from  Ireland,  or  to  their  counsel,  if  I  were  not  to  state  my  present 
impressions  upon  this  question.  That  a  covenant  for  a  perpetual  renewal  must  be 
clear,  plain,  and  distinct,  and  in  terms  that  will  not  bear  any  other  construction,  is 
a  proposition  which  is  liorne  out  by  law,  and  sanctioned  by  a  series  of  decided  cases, 
as  l(/i/t(Iden  v.  May  (9  Ves.  325),  Hwnett  v.  Yielding  (2  Scho  and  Lef.  557),  W Ulan  v. 
WiUan  (16  Ves.  72).  It  is  true  that  Lord  Keeper  Henley,  in  the  case  of  Redshaw  v. 
The  Governor  and  Co.  of  the  Bedford  Level  (1  Eden,  347),  expressed  a  strong  determi- 
nation not  to  decree  specific  performance  of  a  covenant,  "  because,  if  it  was  a  covenant 
for  a  renewable  perpetuity,  it  was  without  adequate  consideration  to  the  landlord, 
and  therefore  improvident  and  absurd."  That  was  carrying  tlie  leaning  of  the 
Courts  against  covenants  for  renewals  too  far,  and  that  doctrine  was  disapproved  of 
and  disavowed  by  Lord  Eldon  in  Iggulden  v.  May,  and  again  in  Willan  v.  Willan. 
Lord  Thurlow,  too,  expressed  himself  strongly  against  covenants  for  renewal  in 
SomerviUe  v.  Chapman  (1  Bro.  C.  C.  61),  Rees  v.  Lord  Dacre  (Cited  in  9  Ves.  332, 
more  fully  stated  in  1  Harg.  .lurid.  Arg.  438),  and  another  case  the  name  of  which  I 
do  not  remember.  But  it  appears  by  the  case  of  Tritton  v.  Foot  (2  Bro.  C.C.  636. 
S.C.  2  Cox,  174)  that  Lord  Thurlow  did  not  adhere  to  his  former  opinion.  By  looking 
into  the  facts  of  this  last  case,  and  [417]  into  Lord  Thurlow's  judgment,  it  may  be 
seen  that  he  modified  his  former  opinion  most  materially,  and  did  not  hold  the  strong 
tone  which  he  used  in  the  preceding  cases. 

The  law  is  now  settled,  that  if  parties  clearly  express  in  the  covenant  their 
intention  to  renew,  it  must  be  so  construed  and  enforced.  But  that  intention  must 
be  clearly  and  distinctly  apparent  from  the  reading  of  the  instrument,  and  most 
be  free  from  ambiguity.  The  construction  of  these  covenants  is  the  same  in  equity 
as  it  is  at  law.  Damages  wo'uld  be  given  at  law  for  not  renewing,  as  a  breach  of  the 
covenant.  A  Court  of  Equity  can,  on  the  same  principle,  give  the  thing  itself — a 
more  adequate  remedy  than  damages — and  it  will  efl'ectuate  the  intention  of  the 
parties,  and  hold  tlie  lessor  bound  to  renew  according  to  his  clearly  expressed  in- 
tention. There  is  nothing  in  the  case  O'f  Cooke  v.  Booth  (1  Cowp.  819)  to  alter 
or  vary  this  doctrine.  The  case  of  Guy's  Hospital  also  is  clearly  in  support  of  it,  and 
the  same  principle  is  recognized  in  Moore  v.  Foley  (6  Ves.  232).  In  the  report  of  tids 
last  case  an  inaccurate  reference  is  made  to  the  reasoning  of  Lord  Hardwicke,  in  his 
judgment  in  the  case  of  Fiirniral  v.  Creir  [3  Atk.  85].  The  discrepancy  is  very 
material  in  respect  to  the  present  case.  Sir  William  Grant  is  made  to  say,  in 
Moore  V.  Foley,  "the  words  are  not  '  from  time  to  time,'  as  in  Furnival  v.  Crev; ; 
upon  which  words  Lord  Hardwicke  laid  great  stress,  as  amounting  to  an  obligation 
to  fiU  up  lives  upon  the  dropping  at  any  time";  (p.  236.)  Let  us  now  look  tO'  3d 
Atkins  83,  to  which  his  Honor  is  made  by  the  report  to  refer,  and  j'ou  will  find  the 
reference  is  inaccurate.  The  report  by  Atkins  appears  to  be  a  [418]  full  and  ac- 
curate one.  In  the  judgment — and  assuredly  a.  very  able  judgment  it  is — Lord 
Hardwicke  says  (p.  85),  "then  come  the  following  words:  'and  so  to  eontinue  the 
renewing  of  such  lease  or  leases  to  Thomas  Moore,  or  his  assigns,  paying  as  aforesaid.'  " 
Upon  the  words  '  from  time  to  time  '  he  makes  no-  comment,  and  they  doi  not  cooie 
into  this  part  of  the  passage.  Then  follows  his  construction  of  those  words,  '  so  to 
contimie.'  "  It  lias  been  argued  for  the  Defendant,"  says  he,  "  that  these  words  mean 
only  to  continue  the  lease  by  adding  a  new  life  on  the  death  of  the  first  lessees  only ; 
but  I  am  of  opinion  that  those  words  do  not  mean  barely  continuing  a  new  life,  but 
continuing  and  filling  up  the  estate  from  time  to  time."  Lord  Hardwicke,  there- 
fore, does  not  lay  the  stress  upon  the  words  "  from  time  to  time,"  as  the  report  of 
Moore  V.  Foley  makes  his  Honor,  Sir  William  Grant,  state  liim  tO'  have  done.  Lord 
Hardwicke  says,  "  The  words  are  '  so  to  continue  the  renewing,'  "  and  tlie  inference 
he  drew  from  these  words,  and  the  argument  he  built  on  them  was,  that  the  party 
using  them  meant  to  bind  himself  and  his  successors  to  continue  to  renew  from  time 
to  time.  But  the  material  words  are  not  "  from  time  to  time,"  and  it  does  not  at  all 
follow  that  Lord  Hardwicke  would  have  said,  if  the  words  had  been  "  from  time  to 
time  "  in  the  lease,  without  the  words  "  so  to  continue,"  they  would  have  raised  the 
same  inference;  it  is  possible  he  might,  but  it  does  not  follow  as  a  necessaiy  con- 
sequence.    When  you  look  at  the  words  of  the  lease  itself  you  find  what  has  probably 
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led  to  the  mistake  ;  there  are  in  the  lease  the  words  "  from  time  to  time,"  but  they 
are  not  properly  part  of  the  oblifjatiou  to  renew.  The  words  are,  shall  '"  execute  one 
or  more  lease  or  leases,  under  tiie  same  rents  and  covenants,  and  so  continue  [419] 
the  renewing  of  such  lease  or  leases  to  Thomas  Moore,  or  his  assigns,  j)a)'ing  as  afore- 
said to  John  Crew,  his  heirs  or  assigns,  £6S  for  every  life  so  added  or  renewed  from 
time  to  time."  Therefore  it  is  not  that  he  covenants  to  renew  from  time  to  time, 
but  that  he  covenants  "  to  renew  aiul  continue  reiieirinf/  "  ;  and  those  are  the  words 
iin  which  Lord  Hardwieke  rested  his  judgment. 

As  at  present  advised,  I  am  of  opinion  that  the  authorities  are  in  favour  of  the 
construction  put  ou  the  covenant  in  this  lease,  by  the  Judges  of  the  Court  in  Ireland. 
Even  supposing  that  the  words  ''  from  time  to  time  "'  were  the  material  words  in  the 
case  decided  by  Lord  Hardwieke,  and  that  the  words  '"  tO'  renew  from  time  to  time," 
meant  generally  a  covenant  for  perpetual  renewal,  still  all  that  may  well  consist 
witli  the  judgment  of  the  Court  in  Ireland  ;  for  these  reasons,  because,  though  the 
custom  prevails  in  the  north  of  England  to  renew,  as  it  does  in  Ireland,  still  it  is 
upon  some  consideration  to  the  lessor  ;  because  no  one  ever  saw,  in  a.  regular  con- 
vey.ance,  a  covenant  for  renewal  in  the  middle  of  covenants  for  further  assurance. 
And  a  further  reason  for  distinguishing  this  from  former  cases  is,  that  here  the 
lessee  is  bound  to  plant  500  trees  in  the  room  of  those  disposed  of.  If  a  man  lets 
land  for  30  or  50  years,  it  is  very  beneficial  to  him  that  he  should  have  a  well-timbered 
estate;  but  if  he  lets  the  land  for  1000  years,  what  use  is  it  to  him  to  have  timber  on 
the  estate?  I  admit  that  the  e.\plana.tion  on  that  point  given  by  the  Appellant's 
counsel  may  apply,  but  I  do  not  think  that  that  was  the  intention  of  the  parties. 

Again,  looking  at  the  words  which  immediately  follow,  "  and  perfect  other 
assurances,"  I  think  it  [420]  almost  impossible  for  any  man  more  strongly  to  signify 
his  intention  to  be  to  covenant  for  further  assurance  of  the  existing  lease.  On  these 
grounds  my  opinion  at  present  is,  that  the  Judges  of  tJie  Court  below  came  to  a  right 
conclusion  in  the  construction  of  this  covenant;  but  I  w'ish  to  have  time  to  look  into 
the  cases,  and  to  consider  of  the  costs.  If  I  find  no  reason  to  change  my  opinion,  [ 
may  not  mention  the  matter  again. 

The  case  was  further  considered,  and  the  decree  of  the  Court  below  was  affirmed, 
with  costs  not  e.xceeding  £150. 


[421]  APPEAL 

From  the  Court  of  Chancery. 

CHARLES  CA-^-DW—AppeUant :  SIR  ROBERT  CAMPBELL,  Bart.,  and  DANIEL 

STUART,  Es^i-.— Res  pond  futs. 

.[Mews'  Dig.  X.  972;  xv.  1020,  1024;  S.C.  8  Bli.  N.S.  469;  and,  in  Ch.,  yiib  num. 
CavipheU  V.  narding,  2  Russ.  and  M.  390.  Discussed  and  followed  in  I'ye  v. 
Linwood,  1842,  6  Jur.  618;  and  Fisher  v.  Webster,  1872,  L.  R.  14  Eq.  289. 
But  see  Ellicomhe  v.  Goniperfz,  1837,  3  My.  and  Cr.  127  ;  and  Hutcli'inson  v. 
Tottenham  (1898),  1  I.  R.  403  ;  affirmed  on  appeal  (1899),  1  I.  R.  344.] 

A  testator  bequeathed  £20,000  to  C.  H.,  his  natural  daughter ;  but  in  case  of  her 
death  without  lawful  issue,  he  willed  the  money  so  left  tO'  be  equally  divided 
betwixt  his  nephews  and  nieces,  "  who  may  be  living  at  the  time."  He  also  left 
to  C.  A.  H.,  his  niece,  £3000  ;  but  in  case  of  her  death,  without  issue,  to  revert 
back,  and  be  divided  betwixt  his  nephews  and  nieces,  who  might  tlien  be  living. 
The  residue  of  his  property  he  directed  to  be  divided  into  15  shares,  to  be  for 
his  other  15  nephews  and  nieces,  alter  the  deaths  of  tlieir  parents  respectively. 
C.  H.  and  all  the  nephews  and  nieces  survived  the  testator,  and  C.  H.  died 
some  time  after,  under  age  and  unmarried,  having  made  a.  will  bequeathing 
the  £20,000.  Held,  that  C.  H.  took  an  absolute  interest  in  the  £20.00(J.  and 
that  the  limitation  over  was  void  for  remoteness. 

John  Harding,  of  Culworth,  in  the  county  of  Northampton,  bv  his  last  will,  dated 
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the  3d  of  January  1S26,  gave  and  bequeathed  as  follows :  "  To'  my  adojited  daunjhter, 
commonly  called  Caroline  Harding,  the  sum  of  £20,000  Three  per  cent.  Consuls, 
and  my  house  and  landed  i)roperty  at  Culworth,  also  that  at  Morton  Pinkey;  but 
in  case  uf  litr  death  without  lawful  issue,  I  then  will  the  money  so  left  to  her  to  be 
equally  divided  betwixt  7ny  nephews  and  nieces  who  may  be  living  at  tlie  time;  and 
the  land,  etc.  at  [422]  Culworth  to  my  nephew  the  Rev.  James  Harding,  and  that  at 
Morton  Pinkey  to  my  nephew  Lieutenant  John  Harding,  Madras  Establishment. 
And  I  request  my  much-esteemed  friends,  Robert  Campbell  and  Daniel  Stuart,  esqrs., 
to  be  her  guardians,  and  allow  whatever  they  please  for  her  ^education  annually,  and 
after  she  has  left  school ;  and  if  she  marries  it  must  be  with  their  consent,  and  tlie 
property  to-  be  solely  settled  upon  herself  and  children,  and  in  no  way  changed  or 
alienated."  "  I  leave  to  each  niece  and  nephew  of  mine  the  sum  of  £1000,  and  to 
Charlotte  Ann  Harding  my  niece,  daughter  of  my  late  brother  Francis,  the  sum  ot 
£3000,  but  in  case  of  her  death  without  issue  this  £3000  to  revert  back,  and  to  be 
divided  betwixt  my  nephews  and  nieces  who  may  then  be  living."  The  testator,  after 
giving  some  other  legacies,  added  :  ''  What  property  I  may  die  possessed  of,  not  other- 
wise appropriated,  I  divide  into  15  shares  ;  seven  of  which  to  be  for  my  brother 
William,  and  after  him  to-  his  seven  children  ;  five  for  my  sister  Candy,  and  after  lier 
to  her  five  children ;  and  the  remaining  three  to  my  sister  Wright,  and  her  children 
afterwards.  I  permit  my  sister  to  live  at  Culworth  where  she  is,  for  the  term  of  her 
natural  life,  if  slie  pleases,  in  common  with  my  natural  daughter  commonly  called 
Caroline  Harding,  for  in  her,  it  is  to  be  understood,  the  household  furniture,  wines 
and  books  are  vested,  only  selling  such  property  as  may  not  be  required  for  use. 
This  cliild  Caroline  will  not  leave  school  for  good  for  some  years,  tlierefore  Mrs. 
Candy  will  pay  for  all  she  wants  except  rent  for  land,"  etc.  And  he  appointed  his 
brother  AVilliam,  his  sister  Ann  Candy,  and  the  Rev.  James  Harding  his  nephew,  to- 
gether with  Robert  Campbell  and  Daniel  Stuart,  his  executors  in  this  country;  and  his 
nephews,  Lieut^[423]-nants  George  and  Thomas  Candy,  in  Bombay,  his  executors  in 
India. 

The  testator  died  a  few  days  after  the  date  of  this  will,  without  lawful  issue,  and 
left  surviving  him  the  said  Caroline  Harding,  the  Rev.  William  Harding,  Mrs.  Ann 
Candy,  and  Mrs.  Charlotte  Wright,  and  16  nephews  and  nieces,  seven  of  whom  were 
the  children  of  his  said  brother  William:  five,  the  children  of  Mrs.  Candy;  three, 
the  children  of  Mrs.  Wright ;  and  one,  the  only  child  of  anotl^ier  brotlier,  Francis 
Harding,  who^  died  before  the  testator.  The  will  was  proved  by  the  executors  in  this 
country,  except  Mrs.  Candy,  to  whom  the  usual  power  was  reserved. 

In  February  1S26  the  Respondents  and  Caroline  Harding,  by  the  Respondent 
Sir  Robert  Campbell,  her  next  friend,  exhibited  tlieir  bill  in  Chancery  against  the  said 
brother  (William)  and  sisters,  and  all  the  nephews  and  nieces  of  the  testator,  insisting 
(among  other  things)  that  Caroline  Harding  was  entitled  to  an  absolute  interest  iu 
the  legacy  of  £20,000  Three  per  cent.  Consolidated  Annuities,  and  that  the  bequest 
over  of  the  same,  in  case  of  her  death  without  lawful  issue,  was  void  ;  and  praying 
(among  otlier  things)  that  an  account  might  be  taken  of  the  testator's  personal  estate, 
and  of  his  funeral  expenses,  debts  and  legacies;  and  that  his  personal  estate  might 
be  applied  iu  payment  thereof,  and  that  the  said  legacy  of  £20,000  might  be  secured 
for  tlie  benefit  of  Caroline  Harding,  and  that  she  might  be  declared  to  be  absolutely 
entitled  thereto. 

The  Defendants  put  in  their  answers  to  the  bill,  and  the  cause  was  heard  in 
December  1826,  before  the  Master  of  the  Rolls,  who  directed  a  reference  to  the  Master 
to  take  the  accounts  as  prayed  by  the  bill,  to  approve  of  proper  persons  to  be  guardians 
of  [424]  Caroline  Harding,  to  state  the  amoiunt  of  her  fortune,  and  to  inquire  what 
would  be  a  proper  allowance  for  her  maintenance  and  education  ;  as  to  which  the 
Master  was  at  liberty  to  make  a  separate  report. 

The  Master,  by  his  separate  report,  certified  (among  other  things)  that  Caroline 
Harding  was  entitled,  under  the  will,  to  an  absolute  interest  in  the  sum  of  £20,000 
Three  per  cent.  Consolidated  Annuities,  subject  to  such  direction  for  a  settlement 
as  is  in  the  will  mentioned.  The  Master  having  subsequently  made  his  general  report, 
the  cause  came  on  to  be  heard  before  tlie  Vice-Chancellor  for  furtlier  directions,  and 
a  decree  was  made  in  July  1829,  whereby  it  was  (among  other  things)  declared  that 
Caroline  Harding  was,  under  the  said  will,  entitled  absolutely  to  the  said  sum  of 
£20,000  Bank  Annuities. 
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The  Appellant  and  his  wife,  and  Francis  Candy,  and  Charlotte  Anno  Harding, 
four  of  the  testator's  nephews  and  nieees,  defendants  to  the  suit,  appealed  to  the 
Lord  Chancellor  from  several  parts*  of  that  decree,  more  particularly  from  that  part 
of  it  declaring  Caroline  Harding  al)solutcly  entitled  to  the  legacy  of  £20,000. 

Caroline  Harding  died  in  October  18:30,  an  infant,  and  unmarried,  having  duly 
made  her  will,  whereby  she  appointed  the  Respondents  her  executors,  and  they 
obtained  probate  thereof  and  became  her  legal  personal  representatives.  In  con- 
sequence of  the  deaths,  and  also  of  the  marriages  of  others  of  the  parties  to  the  suit, 
several  bills  of  revivor  became  necessary  from  time  to  time,  and  the  appeal  to  tlie 
Lord  Chancellor  was  not  heard  until  July  1831,  when  his  Lcn-dship  wius  pleased  to 
dismiss  tlie  appeal,  and  to  affirm  the  decree  of  tlie  Vice-Ciiancellor. 

The  Appellants  further  appealed  to  this  House  from  [425]  so  much  of  the  decree 
as  declared  Caroline  Harding  absolutely  entitled  to  the  legacj'  of  £20,000. 

Mr.  Twiss  and  Mr.  Hodgkin,  for  the  Appellant,  urged  the  same  arguments  which 
tliey  had  before  used  in  support  of  the  appeal  to  the  Lord  Chancellor,  and  which, 
together  with  his  Lordship's  judgment,  have  (since  the  first  part  of  this  case  was  sent 
to  press)  been  very  fully  reported  under  the  title  Campbell  v.  IlarJinr/,  2  Russ.  and 
JlylnC',  390.  In  addition  to  the  cases  there  mentioned  they  cited  in  tliis  appeal 
Luddington  v.  Kitne  (Ld.  Raym.  203),  Sherrer  v.  Bishop  (4  Bro.  C.  C.  55),  and 
lilamire  v.  Geldart  (16  Ves.  311).  The  following  were  the  propositions  for  which  they 
contended:  That  the  gift  over  of  the  £20,000  to  tlie  testator's  nephews  and  nieces 
was  not  a  limitation  after  an  indefinite  failure  of  issue:  the  directions  for  a  settlement 
showed  the  testator  to  have  intended  that  Caroline  Harding  should  take  only  a  life 
interest,  with  a  limitation  to  her  children  as  purchasers;  and,  in  that  view,  the  gift 
over  on  her  death  without  issue  was  in  effect  a  mere  alternative  or  substitutionary- 
limitation,  in  the  event  of  there  being  no  such  issue:  That  it  appeared,  from  the 
nature  of  the  ulterior  dispositions,  and  from  the  description  of  the  persons  to  whom 
they  were  made,  that  the  testator  contemplated  a  proximate,  and  not  a  remote  or  in- 
definite failure  of  issue  :  That  in  construing  a  bequest  of  personalty,  the  law  was 
anxious  to  lay  hold  of  every  expression  and  circumstance  which  might  relieve  the 
case  from  that  teclinical  construction  of  the  words  "  death  without  issue,"  (as  signi- 
fying failure  of  issue  at  any  period,  however  remote,)  which,  where  such  expressions 
and  circum-[426]-stances  were  wanting,  had  been  suffered  to>  creep  in  by  analogy  to 
the  doctrine  in  devises  of  realty ;  and  for  the  purposes  stated,  (as  in  every  other  case 
of  construction,)  recourse  was  to  be  had  to  all  parts  of  the  instrument  which  were 
capable  of  throwing  any  light  on  the  intention  of  the  testator  ;  but  the  connexion  of 
the  subjects,  and  the  order  of  the  events,  were  more  to  be  regarded  therein  than  the 
l)Osition  of  the  clauses  :  That  in  construing  the  will  of  an  illiterate  person,  written  by 
himself  without  professional  assistance,  (of  which  circumstances  the  present  will 
l)resented  internal  evidence,)  it  was  a  rule  that  his  expressions  were  not  to  be  taken  in 
their  technical  sense,  if  there  were  reasonable  grounds  for  inferring  that  he  used 
them  in  their  natural  and  popular  sense. 

Sir  Edward  Sugden,  with  whom  was  Mr.  Matthews,  for  the  Respondent,  was 
proceeding  to  support  the  decree  of  the  Court  below 

The  Lord  Chancellor :  You  may  go  on  if  you  think  proper.  Sir  Edward  Sugden  : 
but  I  tell  you,  that  if  the  appeal  was  from  any  other  Judge  than  myself,  I  should  not 
think  it  necessary  to  hear  you. 

Sir  Edward  Sugden  :  After  tiiat  intimation,  and  as  I  have  not  the  least  doubt  of 
the  propriety  of  the  decree  of  tlie  Court  below,  I  do  not  think  I  ought  to  take  up  ynur 
Lordships'  time. 

The  Lord  Chancellor:  My  Lords,  being  aware  that  tliis  case,  wliich  is  an  appeal 
from  a  judgment  of  my  own.  was  appointed  t<i  lie  heard  by  your  Lordships  to-dav, 
I  took  an  opportunity  of  looking  into  it  [427]  last  night,  and  I  gave  it  Sfune  con- 
sideration. I  had  not  then  the  opportunity  of  referring  to  niy  judgment  in  the  case  of 
Malcolm  V.  Taylor  (2  Russ.  and  Mylne,  116),  in  which  I  had,  in  the  Court  of  Chancery, 
decided  a  point  bearing  closely  on  the  question  jn-esented  for  j'our  Lordships'  judg- 
ment in  this  case.  I  am  now  fully  reminded  of  all  the  points  of  that  case,  by  what  has 
been  urged  at  your  Lordships'  bar  by  the  learnel  counsel  for  the  Appellant;  and  I 
find,  on  looking  into  a.  note  of  my  judgment  in  that  case,  that  tlie  main  grounds  of 
it  are  esisentially  different  from  those  upon  which  I  had  come  to  a  dift'erent  conclusi(ui 
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in  the  present  case. — [His  Lordship  haviug  stated  the  facts  of  the  case  of  Malcolm  v. 
Taylor,  and  the  reasons  for  his  judfcnient  in  it,  proceeded:] — Tlie  law  was  formerly 
doubtful  as  applied  to  cases  of  this  descrijition  ;  but  it  is  now  quite  settled,  that  if  a 
srift  is  made  to  A.,  and  on  failure  of  issue,  or  if  A.  die  without  issue,  then  to  B.,  such 
a  bequest  over,  whether  it  be  of  real  estate  or  of  personalty, — being  taken  in  the  legal 
signification  of  the  terms  tO'  mean  after  a  general  failure  of  issue,  a  failure  of  issue 
at  any  time, — is  void  for  remoteness,  and  tlie  absolute  interest  is  given  to  the  tirt^t 
taker;  unless  there  appears  something  in  tlie  will  indicating  a  different  intention. 
It  is  true,  as  has  ben  urged  in  the  argument  at  the  liar,  that  you  are  not,  in  con- 
struing the  bequest,  restricted  to  that  part  only  of  the  will ;  but  you  may,  for  the 
purpose  of  collecting  the  testator's  intentions,  look  to  other  parts  of  it,  and  tO'  the 
whole  context.  The  proof  of  a  different  intention  is  cast  on  him  who  would  distort 
the  words  of  the  bequest  froin  their  general  and  legal  signification.  There  is  a  very 
useful  book,  but  tO'  which  I  do  not  refer  as  authority,  I  mean  Mr.  Jarman's  edition  of 
[428]  Powell  on  Devises,  in  which  the  editor  arranges,  under  five  heads,  the  hiw  on 
tliis  subject,  and  collects  the  cases  applicable  to  each  (2d  vol.  Treat,  on  the  Construc- 
tion of  Devises,  564).  I  cannot  lay  out  of  my  view  of  this  case  the  decision  in  Barlvir 
V.  Salter  (17  Ves.  479).  No  one  can  read  that  case  witliout  seeing  tliat  Sir  Vrilliam 
Grant  had  directed  his  mind  to  such  a  question  as  the  case  now  before  j-our  Lordships 
Ijresents. — [His  Lordship  stated  that  case,  and  observed,] — Tliat  was  a  stronger  case 
tlian  this  for  restricting  the  generality  of  the  words  "  dying  without  issue,"  inasmuch 
ar-  the  gift  over  in  that  case  was  to  four  particular  persons  by  name.  The  words  of 
the  bequest  over  here  are,  "  In  case  of  her  death  without  lawful  issue,  I  then  will  the 
money  so  left  to  her  to  be  equally  divided  betwixt  my  nephews  and  nieces  who^  may  be 
living  at  the  time."  The  words  "  then  "  and  "  living  at  the  time  "  cannot  be  read  so 
as  to  restrict  the  general  words  "  her  death  without  issue."  I  have  considered  this 
case  in  all  its  bearings,  and  I  have  no  doubt  that,  my  judgment,  pronounced  in  IS.'il, 
was  borne  out  by  law  and  by  tlie  authorities.  I  have  also  spoken  toi  some  of  the 
learned  Judges  about  it;  and  if  the}'  had  given  me  reason  to  suppose  that  my  judg- 
ment in  it  was  not  well  founded,  I  would  have  had  one  of  them  here  with  your  Lord- 
ships, to  liear  the  argument.  But  my  opinion  remains  unchanged,  and  I  now  move 
your  Lordships  to  affirm  the  decree  below  ;  but, — notwithstanding  tliat  it  is  an  appeal 
from  twO'  consecutive  judgments,  one  affirming  the  other, — 1  do  not  say  with  costs. 
The  judgment  was  accordingly  affirmed,  witliout  costs. 


[429]  APPEAL 

From  the  Court  of  Chancery. 

JOHN  GRAHAM  CAMPBELL,  Esq.  and  DAME  MARGARET  HAY,  Widow,  late 
MARGARET  CAMPBELL,  S]nuf-ter,—AppelJants;  ERSKINE  DOUGLAS 
SANDFORD,  Esq.  succeeding  to  WILLIAM  GRAHAM,  Esq.  as  Administrator 
de  bonk  non  of  WILLIAM  GRAHAM,  late  of  the  Island  of  Jamaica,,  Esq. 
deceased, — Besponilcnt. 

[Mews'  Dig.  X.  1285  ;  S.C.  8  Bli.  N.S.  622  ;  and,  in  Ch.,  suh.  now.  Camphellx.  GraJiam, 
1  Russ.  and  M.  453.     Distinguished  in  Pitt  v.  Dacre  1876,  3  Ch.  D.  299.] 

A  testator,  living  in  Jamaica,  gave,  by  liis  will,  legacies  .of  £1000  and  £1000  to 
A.,  and  of  £500  each  to  B.  and  C.  who  also  resided  there,  and  directed  that  they 
should  be  paid  out  of  tlie  money  due  tO'  him  upon  bonds  given  by  the  said  A. 
Tlie  testator  afterwards  went  to  Scotland,  where  he  died  in  1790.  The  legatees 
left  Jamaica  in  the  same  year.  Probate  of  the  will  was  granted  there  in  1791, 
and  the  bonds  due  from  A.  were  put  in  suit  by  tlie  executor.  In  1818  the 
legacies  given  to  B.  and  C.  were  purchased  by  A.,  their  near  relative,  for  £25 
each.  In  1821,  administration,  with  the  will  of  the  testator  annexed,  was,  for 
the  first  time,  taken  out  in  this  co'untiy,  and  in  that  year  A.  filed  his  ))ill, 
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claiming  payment  of  these  legacies.  HeJd  that  a  Court  of  Equity  might, 
after  such  a  lapse  of  time,  consider  all  the  circumstances  of  the  case,  and  pre- 
sume the  legacies  to  be  satisfied. 

William  Graham,  late  of  the  island  of  Jamaica,  esq.,  being  resident  in  tiie  said 
island,  made  his  will  dated  17th  June  176.S,  and  thereby  bequeathed  to  John  Camp- 
bell, of  New  Hope,  in  the  parish  of  Westmorland,  in  the  said  island,  est),  (since  de- 
cea.^ed)  tlie  sum  ol  £1000  of  current  money  of  Jamaica,  and  to  Henrietta  Ciiuipbell 
(now  deceased),  and  to  the  Appellant  Margaret  Hay,  then  Margaret  Campbell,  spin- 
ster, the  sum  of  £500  Jamaica  currency,  each,  to  be  paid  them  when  they  sho'uld 
arrive  at  the  age  of  [430]  16  years:  and  the  said  testator  desired  that  the  said 
legacies  should  be  paid  out  of  tiie  money  due  to  him  on  bonds  from  tlie  said  John 
Campbell  (the  legatee),  and  his  mother  ;  and  he  appointed  executors. 

The  testator  afterwards  made  a  codicil  to  his  will,  dated  13th  June,  1772,  giving 
unto  the  said  John  Campbell  a  further  sum  of  £1000  current  money  of  Jamaica. 

Campbell  the  legatee  was,  in  the  month  of  Octuber  1773,  indebted  to  the  testator 
in  the  sum  of  £2636  sterling  money  ;  and  for  securing  the  payment  thereof,  with  in- 
terest, he  executed  a  bond  to  the  testator,  bearing  date  28th  October  1  773,  in  the  penal 
sum  of  £5272  sterling,  conditioned  to  be  void  on  payment  of  £2636  sterling,  and 
interest,  on  28th  October  1774  :  and  in  Marcli  1774  Campbell  was  indebted  to  the  tes- 
tator in  the  further  sum  of  £700  sterling  ;  and  for  securing  the  re-pavment  thereof, 
with  interest,  he  executed  another  bond  to  tlie  testator,  dated  25th  March  1774,  in  the 
further  penal  sum  of  £1400  sterling,  conditioned  to  be  void  on  payment  by  him  of 
£700  sterling,  with  interest,  on  25th  March  1775. 

The  testator,  after  the  date  of  the  codicil,  quitted  the  isla.nd,  and  went  to  reside  in 
Scotland,  where  he  was  domiciled  at  the  time  of  his  death,  which  happened  on  the  1st 
December  1790.  The  testator  never  in  any  manner  revoked  or  altered  his  will  or 
codicil. 

Campbell  the  legatee,  and  Henrietta  Campbell  and  Dame  Margaret  Hay,  who 
were  brother  and  sisters,  were  all  born  in  the  island  of  Jamaica,  and  were  domiciled 
there  at  the  several  dates  of  the  will  and  codicil,  and  also  at  the  time  of  the 
testator's  death.  Margaret  Hay,  who  was  the  youngest  of  the  three  legatees,  attained 
her  age  of  16  years  in  the  year  1773.  All  the  said  three  legatees  quitted  the  said 
[431]  island  in  or  about  the  month  of  December  1790,  and  none  of  them  ever  after- 
wards returned  there. 

The  will  was  never  proved  bv  any  of  the  executors  named  therein,  either  in  Jamaica 
or  in  England,  but  letters  of  administration,  with  the  will  and  codicil  annexed,  were 
on  1 5th  August  1  791  granted  by  the  Court  in  Jamaica  to  one  James  Graham,  but  wei  e 
afterwards  revoked,  and  thereupon  letters  of  administration,  dated  the  17tli  day  of 
May  1793,  with  the  will  and  codicil  annexed,  were  granted  by  the  proper  Court  in 
the  island  to  John  Graham,  of  t''e  parish  of  Westmorland,  Jamaica,  surgeon. 

John  Graham,  after  obtaining  these  letters  of  administration,  commenced  two 
actions  at  law  in  the  Courts  of  the  said  island,  upon  the  two  bonds,  against  John 
Campbell  the  legatee,  and  on  the  2d  June  1 794  recovered  the  full  amount  of  the  penalty 
in  each,  together  with  £1  6  13s.  9d.  for  costs  of  suit  in  each  action. 

John  Graham  died  soon  after  the  date  of  the  said  judgments,  and  thereupon 
letters  of  administration  de  bonis  ii/iii,  dated  the  30th  of.\'igust  1794, with  tlie  said  will 
and  codicil  annexed,  were  granted  bv  the  proper  Court  in  the  said  island  to  David 
Home  and  James  Graham.  Both  these  gentlemen  died  in  1818,  and  letters  of  adminis- 
tration de  hnnis  nnn  of  the  testator  William  Graham,  were  granted  by  the  proper 
Court  in  Jamaica  to  Wellwood  Hislop,  of  that  island. 

No  steps  were  taken  in  the  life-time  of  J.  Campbell,  the  legatee,  to  enforce  pavment 
of  the  monev  recovered  bv  the  judtrments;  and  in  the  vear  1801  J.  Campbell,  the 
legatee,  died,  having  made  his  will,  dated  19th  Julv  1799,  which  was  afterwards 
proved  bv  Helen  Campbell,  his  widow  and  executrix,  in  the  Prerogative  Court  of 
Canterbury  ;  b  t  the  executrix  [432]  having  declined  to  prove  the  same  in  the  island 
of  Jamaica,  letters  of  administration,  with  the  will  annexed,  were,  in  October  1803, 
dulv  granted  bv  t'le  proper  Court  in  the  island  to  the  Appellant  John  Graham  Camp- 
bell, the  s^n  of  John  Ca'npbell.  decea-ed  ;  and  Helen  Campbell  having  died  before  Mav 
1810.  letters  of  administration  de  honi.s  non-,  dated  in  that  month,  with  the  will 
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annexed,  were  duly  granted  by  tlie  Prerogative  Court  of  Canterbury  to  John  Graham 
Campbell,  who  thereby  became  the  personal  representative  of  John  Campbell,  tlie 
legatee,  both  in  the  said  island  and  in  this  counti-y. 

Henrietta  Campbell  and  Dame  Margaret  Hay,  by  an  indenture  dated  the  14th  day 
of  December  1818,  made  between  the  said  Henrietta  Campbell,  then  residing  at  Bou- 
logne, spinster,  and  the  Appellant  Dame  Margaret  Hay,  of  the  same  place,  of  the 
one  part,  and  the  Appellant  John  Graham  Campbell,  of  the  other  part,  after  reciting, 
among  other  tilings,  that  the  said  legacies  of  £500  and  £500,  together  with  the 
interest  accrued  due  thereon,  still  remained  due  and  owing  to  them,  they  the  said 
Henrietta  Campbell  and  the  Appellant  Dame  Margaret  Hay,  in  consideration  of  £25 
to  each  of  them  paid  by  the  Appellant  John  Graham  Campbell,  and  also  in  considera- 
tion of  the  friendship  and  regard  which  the  said  Henrietta  Campbell  and  the  Appel- 
lant Dame  Margaret  Hay  respectively  had  for  the  Appellant  John  Graham  Campbell 
(therein  described  to  be  their  nephew),  and  of  the  benefits  and  friendly  attention  and 
assistance  they  had  theretofore,  on  various  occasions,  received  from  him,  did  bargain, 
assign,  etc.  the  said  several  legacies  of  £500  and  £500  Jamaica  currency,  and  all 
interest  tlien  accrued  due  and  thereafter  to  accrue  due  thereon  respectively,  to  him. 
his  executors,  administrators  and  assigns. 

[433]  In  the  month  of  August  1819,  William  Graham  filed  his  bill  of  complaint  in 
the  Court  of  Chancery  against  the  Appellant  John  Graham  Campbell ;  and  such  biU 
was  afterwards  amended,  by  making  James  Campbell  and  Anna  Maria  Campbell  co- 
defendants,  they  being  the  persons  entitled  under  the  will  of  the  said  John  Campbell, 
deceased,  to  his  real  estates;  and  by  such  bill,  after  stating  the  will  and  codicil,  and 
the  judgments,  prayed  an  account,  and  also  the  appointment  of  a  proper  person  to 
collect  the  debts,  etc.  of  the  deceased,  and  for  relief  generally. 

John  Graham  Campbell  filed  his  answer  in  June  1820,  and  alleged  that  he  was  an 
entire  stranger  to  the  circumstances  in  the  said  bill  stated,  as  to  the  said  bonds  and 
judgments,  and  as  to  the  title  of  the  Respondent  to  the  same;  and  in  case  the  Re- 
spondent should  establish  his  title  thereto,  then  the  Appellant  claimed  a  right  to  set^ 
off  the  several  legacies  and  interest. 

On  the  31st  day  of  October  1821  the  Appellants,  together  with  Henrietta  Camp- 
bell, filed  their  cross-bill  in  Chancery  against  the  Respondent  William  Graham,  thereby 
praying,  amongst  other  things,  that  an  account  might  be  taken  of  what  was  due  for 
principal  and  interest,  in  respect  of  the  said  legacies  of  £1000  and  £1000  and  £500 
and  .£500  Jamaica  currency,  so  then  become  vested  in  the  Appellant  John  Graham 
Campbell  as  aforesajd  :  and  that  the  Re.spondent  William  Graham  might  eitlier  admit 
assets  of  the  testator  William  Graham,  come  tO'  his  hands,  sufficient  to  pay  what  should 
lie  found  due  for  principal  and  interest  in  respect  of  the  said  legacies,  and  might  pay 
the  same  accordingly,  deducting  what  (if  anything)  should  be  found  due  to  him  from 
the  Appellant  John  Graham  Campbell,  in  respect  of  the  [434]  matters  alleged  in  the 
said  bill  of  the  Respondent,  or  that  the  Respondent  might  account  in  the  usual 
manner  for  the  personal  estate  and  effects  of  the  testator  William  Graham,  come  to 
his  possession  or  power,  and  tliat  the  same  might  be  applied  in  a.  due  course  of  ad- 
ministration, and  tliat  tliereout  the  Appellant  .John  Graham  Campl>ell  might  lie  paid 
what  should  be  found  justly  due  toi  him.  after  making  all  just  allowances. 

On  the  19th  day  of  November  1821  letters  of  administration  of  the  testator 
WiUiam  Graham,  with  his  will  and  codicil  annexed,  were  granted  tO'  the  Respondent 
William  Graham  by  the  Prerogative  Court  of  Canterbury,  by  means  whereof  there  was. 
for  the  first  time,  a  personal  representative  of  the  testator  William  Graham,  in 
England. 

On  the  20th  day  of  November  1821  the  original  cause  of  GraJmm  v.  Camphe/f 
came  on  to  be  heard  before  his  Honor  the  Vice-Chancellor,  and  by  the  decree  then  made 
it  was  referred  to  Mr.  Alexander,  then  one  of  the  Masters  of  the  said  Court,  to  inquire 
and  state  to  the  Court,  whether  the  estate  of  John  Campbell,  deceased,  wa.s  indebted 
to  the  Respondent  WiUiam  Graham,  as  administrator  of  the  testator  William  Graham, 
in  any  and  what  sum  of  money  on  both  or  either  of  the  said  judgments.  On  the  24th 
day  of  November  1821  the  Respondent  William  Graham  filed  his  answer  to-  the  cross- 
bill, and  insisted,  amongst  other  things,  that  the  legacies  ought  to  be  considered  as 
havinar  been  adeemed  in  consequence  of  there  havin<r  been  no  bonds  due  from  .lolin 
Campbell  and  his  mother  to  the  testator  William  Graliam.  at  his  decease.     He  ad- 
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mitted  the  possession  of  the  personal  estate  of  the  testator  William  Graham  to  some 
amount,  but  stated  tiiat  the  personal  estate  [435]  and  the  proc-eeds  of  the  real  estates 
of  the  testator  William  Graham  were  so  blended  toLretiier.  that  he  was  unable  to  sot 
forth,  with  any  degree  of  precision,  tlie  amount  of  such  personal  estate,  or  whether  or 
not  the  same  was  more  tiiaii  sufficient  to  pay  the  legacies  and  the  interest  thereon. 
Master  Alexander  made  his  report  in  the  cause  of  Graham  v.  Cainphell,  dated  22d 
May  1822,  and  t!i«reby,  after  stating  the  bonds  and  judgments,  he  found  that  tln! 
estate  of  the  testator  John  Campbell  was,  in  respect  nf  the  two  judgments  for  debts  and 
costs,  indebted  to  the  estate  of  the  testator  William  Graham  in  sums  amounting 
together  to  the  sum  of  £6703  5s.  sterling.  To  this  report  W.  Graham  took  an  excep- 
tion, for  that  the  Master  ought  to  have  certified  that  there  was  due  to  him  as  such 
administrator,  in  addition  to  the  sums  above  mentioned,  interest  at  the  rate  of  £6 
per  cent,  per  annum  upon  the  two  principal  sums  recovered  by  the  judgments,  down 
to  the  date  of  the  report.  The  said  cause,  Graliam  v.  CairipbeU,  came  on  for  hearing 
upon  this  exception,  and  for  further  directions,  on  25th  .luly  1822,  before  the  Vice 
Chancellor,  when  the  said  exception  was  overruled,  and  it  was  referred  to  the  said 
Master,  amongsi  ether  things,  to  take  an  account  of  what  was  due  to  the  nespondent 
William  Graham,  and  all  other  the  creditors  of  John  Campbell,  deceased,  and  to 
take  the  usual  accounts  of  the  personal  estate  of  John  Campbell,  deceased,  come  to 
the  hands  of  the  said  Appellant  John  Graham  Campbell,  and  also  to  take  an  account 
of  the  rents  and  profits  of  the  real  estates  of  John  Campbell,  deceased,  received  by  the 
Appellant  John  Graham  Campbell.  On  the  25th  Februaiy  1823  the  cros.s-cause  of 
CampbeU  v.  Graham  came  on  to  be  heard  before  the  Vice-Chancellor,  when  a  decree 
was  made  therein,  by  which  [436]  it  was  referred  to  the  Master  to  inquire  whether  the 
said  legacies  of  £1000  and  £1000,  £500  and  £500,  or  any  of  them,  or  any  and  what 
part  thereof  respectively,  were  then  due  and  payable,  and  the  said  Master  was  to  be 
at  liberty  to  statet  any  matter  sjiecially  tO'  the  Court  at  the  request,  of  either  party: 
and  in  case  the  Master  should  find  that  the  several  legacies,  or  any  of  them,  or  any 
part  thereof,  were  then  due  and  payable,  then  the  Master  was  to  take  an  account  of 
what  was  due  for  principal  and  interest  in  respect  of  such  legacies  respectively. — 
Before  any  report  was  made  under  this  decree.  Henrietta.  Campbell  died. 

Mr.  Wingfield,  the  Master  to  whom  the  cause  of  Caniphell  v.  Graliam  stood  trans- 
ferred, made  his  report,  dated  11th  April  1829,  and  found,  amongst  other  things, 
that  the  legacies  of  £1000  and  £1000,  £500  and  £500,  Jamaica  currency,  together 
with  all  interest  accrued  thereon,  then  remained  due  and  payable  and  wholly  un- 
eatisfied  ;  and  the  Master  certified  that  there  was  then  due  for  the  principal  and  in- 
terest of  the  several  legacies,  to  the  11th  April  1829,  the  sum  of  £5243  15s.  lid.:  and 
the  said  Master  further  certified,  that  the  Respondent  William  Graham  had  stated 
and  charged  before  him,  that  inasmuch  as  no  such  bonds  from  the  said  John  Campbell, 
deceased,  and  his  mother,  as  are  mentioned  by  the  testator  William  Graham  in  his  said 
will,  were  found  to  be  in  existence  at  the  time  of  his  death,  the  said  legacies  ought  to 
be  considered  as  having  been  adeemed,  or  if  not  adeemed,  that  they  ought  to  be  pre- 
sumed to  have  been  paid  and  satisfied,  or  otherwise,  that  no.  interest  was  due  upon  the 
said  several  legacies,  and  tJiat  the  principal  sum  due  in  respect  thereof  ougiit  toi  be 
set-off  and  deducted  from  the  amount  due  to  the  Respondent  W^illiam  Graliam  upon 
[437]  the  said  bonds  and  judgments,  as  on  the  1st  day  of  December  1791,  being  one 
year  after  the  death  of  the  said  testator  William  Graham,  and  that  interest  shoidd 
thereafter  be  calculated  upon  the  amount  remaining  due  upon  the  said  bonds  and 
judgments  after  such  deduction,  until  the  same  should  amount  tO'  the  said  sum  of 
£6703  5s. ;  and  tluitthe  Court  having  decided  (upon  the  s.aid  exception  taken  as  afore- 
said to  the  said  report  made  in  the  above-mentioned  cause  of  Graham  v.  Cam phelJ) 
that  no  interest  should  be  calculated  beyond  that  amo\int,  in  respect  that  the  said  judg- 
ments were  for  the  penalties  of  the  said  bonds,  the  said  sum  of  £6703  5s.  would  still 
remain  due  and  owing  to  him  the  Respondent  William  Graham,  upon  and  by  virtue 
of  the  said  judgments,  after  deducting  the  amount  of  the  said  legacies,  at  the  end  of 
one  year  after  the  death  of  the  said  testator  William  Graham,  in  manner  above  men- 
tioned :  and  the  said  Master  therebv  further  certified,  that  upon  consideration  of  thfi 
circumstances  thereinbefore  set  forth,  and  of  the  evidence  laid  before  him,  it  did  not 
appear  tn  him  that  it  ought  to  be  found  that  the  said  letracies  were  to  >/e  considered 
as  having  been  adeemed,  or  that  thev  were  paid  and  satisfied,  or  that  no  interest,  wiis 
due  upon  the  said  lega<:ies,  or  that  the  principal  sums  thereof  should  be  set-off  and 
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deducted  from  the  amount  due  to  the  Respondent  William  Graham,  upon  the  said 
bonds  and  judgments,  as  on  the  said  1st  day  of  December  1791,  and  the  interest  ther^ 
after  calculated  upon  the  amount  which  would  then  remain  due  upon  the  said  bonds 
and  judgments  after  such  deduction,  until  the  same  should  amount  to  £6703  5s. 
To  tliis  report  the  Respondent  William  Graham  took  six  several  exceptions : 
[438]  First,  for  that  the  Master  had  reported  the  said  legacies  of  £1000  and  £1000 
to  be  due,  together  with  interest  for  the  same  from  the  1st  day  of  December  1791, 
being  one  year  after  the  testator's  death,  up  to  the  1 1th  of  April  1829,  the  date  of  the 
said  report ;  whereas  the  Master  ought  to  have  certified  that  there  is  not  anything  due 
to  the  said  complainant  in  respect  of  the  said  two  legacies,  or  either  of  them. 

A  similar  exception  was  taken  as  to  the  report  on  the  legacies  of  £500  and  £500. 
Third,  that  the  Master  ought  to  have  found  tliat  the  said  legacies  are  to  be  con- 
sidered adeemed,  or  otherwise  that  it  ought  to  be  presumed  that  the  same  were  paid 
and  satisfied. 

Fourth,  that  the  Master  ought  to  have  certified  that  the  principal  of  the  legacies 
of  £1000  and  £1000  should  be  set-off  and  deducted  from  the  amount  due  to  the  said 
Defendant  upon  the  said  bonds  and  judgments  as  in  the  said  report  mentioned  as  on 
the  said  1st  day  of  December  1791,  and  that  interest  should  thereafter  be  calculated 
upon  the  amount  remaining  due  upon  the  said  bonds  and  judgments  after  such  de- 
duction, until  the  same  should  amount  to  the  said  sum  of  £6703  5s. 

A  fifth  exception  was  taken,  in  similar  terms,  to  the  Master's  report  as  to  the  two 
legacies  of  £500  and  £500. 

The  sixth  exception  was,  that  the  said  Master  had  calculated  and  ascertained  the 
amount  or  value  in  sterling  money  of  the  four  several  legacies  of  £1000,  £1000, 
£500  and  £500,  Jamaica  currency,  and  the  interest  thereon  respectivelv,  according 
to  the  par  rate  of  exchange  between  Jamaica  and  England,  and  had  accordingly  found 
that  there  is  now  due  to  the  said  John  Graham  Campbell,  for  the  aforesaid  several 
[439]  legacies  of  £1000  and  £1000,  Jamaica  currency,  the  principal  sum  of  sterling 
money  of  £1428  lis.  5d.,  and  for  interest  tiiereon  at  the  rate  of  £4  per  cent,  per 
annum,  the  sum  of  £2067  5s.  lid.  sterling;  and  that  tliere  is  also  due  to  the  said 
John  Graham  Campbell,  for  the  said  two  several  legacies  of  £500  and  £500,  Jamaica 
currency,  the  principal  sum  in  sterling  money  of  £714  5s.  8Ad.,  and  for  interest 
thereon,  at  the  rate  of  £4  per  cent,  per  annum,  the  sum  of  £1033  12s.  lid.  sterling; 
whereas  the  Master  ought  to  have  calculated  and  ascertained  tlie  amount  or  value  in 
sterling  money  of  the  said  several  legacies,  and  the  interest  thereon  (if  the  said 
legacies  and  any  interest  thereon  shall  be  found  payable)  at  the  rate  or  premium 
of  what  is  called  22J  per  cent,  on  the  sterling  value  of  bills  of  exchange  drawn  in 
Jamaica  upon  persons  in  England,  which  was  the  premium  on  such  bills  according 
to  the  last  advices  received  from  Jamaica  respecting  such  premium  ;  and  that  accnrd- 
inglv  the  sum  of  £583  Is.  9Ad.  is  the  sum  which  should  be  paid  in  London  as  the  value 
of,  iuiJ  to  discharge  a  sum  of  £1000  Jamaica  currencv ;  wherebv  the  sums  of 
£1166  3s.  7d.  and  £1688  10s.  6d.,  £583  Is.  9Ad.  and  £844  5s.  3d.  onlv,  and  not  the 
above-mentioned  sums  of  £1428  lis.  5d.,  £2067  5s.  lid.,  £714  5s.  Bid.  and 
£1033  12s.  lid.,  would  be  due  in  respect  of  tlie  principal  and  interest  of  the  said 
legacies. 

The  said  cause  of  Campben  v.  Grohnm  came  on  to  be  heard,  on  further  directions 
and  on  the  said  exceptions,  before  the  Master  of  tlie  Rolls,  who  on  the  8tli  March  1830 
overruled  all  the  exceptions  but  the  fourth  ;  and  declared,  that  the  amount  of  the 
two  several  legacies  of  £1000  and  £1000,  Jamaica  currency,  in  the  Master's  report 
certified  to  be  due  to  [440]  the  Appellant  John  Graham  Campbell,  as  administrator 
of  John  Campbell,  deceased,  was  to  be  considered  as  giving  to  the  legatee  a  riglit  of 
retainer  as  on  the  1st  day  of  December  1791,  being  the  end  of  one  year  after  the 
death  of  the  said  William  Graham  the  testator,  to  the  amount  of  the  said  two 
legacies,  out  of  the  debt  due  by  the  said  John  Campbell,  deceased,  to  the  said  testator 
William  Graham,  upon  the  said  bonds  on  which  the  said  judgments  were  obtained, 
and  to  be  considered  as  applied,  firft,  in  payment  of  the  inteve«t,  and  the  remainder 
(if  any)  in  payment  of  principal  of  the  said  debt:  and  that  the  account  between  the 
parties  to  the  said  suit  wa«  to  be  computed  upon  the  principle  of  such  retainer  ;  and 
that  it  should  be  rei^erred  back  to  the  said  Master  to  inquire  wh.Tt  was  due  upon  the 
said  iudsrments  on  the  2d  dav  of  June  1794.  when  thev  were  obtained,  having  regard 
to  the  declaration  thereinbefore  contained  as  to  the  right  of  retainer  in  respect  of  the 
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said  two  legacies  of  £1000  'iiiid  £1000,  Jamaica  currency:  and  that  tlio  said  Master 
was  to  compute  interest  at  the  rate  of  £5  per  cent,  per  annum,  on  what  he  should  so 
find  to  be  due  on  tlie  2d  day  of  June  1794,  upon  the  said  judjijments,  from  the  said 
2d  day  of  June  179-1  until  the  amount  due  on  the  said  judfiinents,  togetlier  witli  the 
costs  therein  mentioned,  sluiuld  liave  readied  the  sum  of  £G70-'?  .'Js.  sterling,  being 
the  amount  of  the  penalties  of  the  said  bonds  and  of  the  said  costs  mentioned  in  the 
said  judgments:  and  that  the  said  Master  was  to  compute  subseciuent  interest  at 
the  rate  of  £4  per  cent,  per  annum  on  the  two  legacies  of  £500  and  £500,  Jamaica 
currency,  in  the  said  report  mentioned,  from  the  time  down  to  which  he  had  already 
computed  interest  thereon  :  and  that  the  amount  which  the  said  [441]  Master  siiould 
find  to  be  due  for  principal  and  interest  of  the  said  two  legacies  of  £500  and  £500, 
Jamaica  currency,  should  bo  set-off  against  the  said  sum  of  ,£670.'5  5s.,  the  amount  of 
the  penalties  of  the  said  bonds  and  ccsts  as  aforesaid,  and  the  remainder  of  the  said 
sum  of  £6703  5s.,  after  such  set-ofi  as  aforesaid,  should  be  considered  and  taken  as 
the  debt  due  by  the  cstiite  oi'  the  said  John  Campbell,  deceased,  to  the  estate  of  the 
said  testator  William  Graham,  upon  the  said  judgments,  after  such  retainer  and  set- 
ofi,  in  satisfaction  of  the  said  four  legacies  oif  £1000,  £1000,  £500  and  £500,  as 
thereinbefore  directed. 

The  present  Appellant,  John  Graham  Campbell,  appealed  against  this  order  of  the 
8th  March  18'50,  com]ilaining  of  the  allowance  of  the  said  fourtli  exception,  and  the 
directions  consequential  thereon.  The  Respondent,  William  Graham,  also  appealed 
against  it,  stating  that  the  said  second  and  sixth  exceptions  ought  to  have  been 
allowed  ;  and  that  it  ought  to  have  been  declared  that  there  was  not  anything  due  in 
respect  of  the  said  two  legacies  £500  and  £500,  or  either  of  them,  but  that  the  same 
must  be  presumed  to  have  been  paid  and  satisfied,  or  if  the  same  were  not  to  be  pre- 
sumed to  have  been  paid  and  satisfied,  then  that  the  amount  or  value  thereof,  and  of 
the  interest  thereon,  ought  to  have  been  calculated  and  ascertained  at  the  rate  of  what 
is  called  22|  per  cent,  on  the  sterling  value  of  bills  of  exchange  drawn  in  Jamaica  upon 
persons  in  England,  which  was  the  premium  upon  such  bills  according  to  the  last 
advices  received  from  Jamaica  previous  to  the  date  of  the  said  Master's  report. 

Both  the  said  petitions  of  appeal  came  on  for  hearing  before  the  Lord  Chancellor 
in  the  months  of  July  and  August  18.'31,  and  on  the  23d  day  of  August  [442]  1831 
his  Lordship  made  the  following  order  on  the  two  petitions:-  On  the  petition  of 
appeal  of  the  present  Appellant,  it  was  ordered  that  the  decretal  order,  dated  the 
8th  day  of  March  1830,  should  be  affirmed:  and  on  the  petition  of  appeal  of  the 
Respondent  William  Graham,  it  was  declared,  that  the  two  legacies  of  £500  and 
£500  Jamaica  currency,  must  be  presumed  to  have  been  paid  and  satisfied,  and  the 
said  order  of  the  8th  of  March  1830,  as  to  the  said  legacies  of  £500  and  £500  Jamaica 
currency,  and  interest,  was  reversed  :  and  it  was  ordered,  that  the  sum  of  £1780  5s. 
6d.,  being  the  amount  which  wiis  under  or  by  virtue  of  the  said  last-mentioned  order 
set-off  or  deducted  by  the  Master,  by  his  report  bearing  date  the  29th  day  of  May 
1830,  for  principal  and  interest  of  the  said  last  mentioned  legacies,  from  the  debt 
therein  appearing  to  be  due  by  the  estate  of  the  said  John  Campbell,  deceased,  to  the 
estate  of  the  said  testator  William  Graham,  was  to  be  considered  and  taken  as  further 
part  of  the  said  debt. 

After  this  order  was  made  Wm.  Graham  died,  and  administration  de  hunts 
non  of  the  testator  was  taken  out  by  the  present  Respondent. 

Sir  J.  Scarlett  and  Mr.  Tinney,  for  the  Appellant:  — The  general  principle 
on  which  the  Master's  report  is  founded,  and  on  which  the  decree  of  the  Lord  Clian- 
cellor  proceeded,  is  not  questioned. — [The  Lord  Chancellor  :  The  only  doubt  I  had 
was  not  on  the  principle  or  on  the  law,  but  as  to  the  application  of  the  law,  regard 
being  had  to  the  want  of  parties.] — The  lapse  of  time  here  is  not  sufficient  to  con- 
stitute a  bar  to  the  proceeding.  Two  bond  debts  were  due  from  John  Campbell, 
the  legatee,  to  the  testator.  The  will  of  the  testator  states,  that  the  legacies  are  [443] 
to  be  paid  out  of  the  bond  debts.  At  the  time  that  that  will  was  made  no  bond  debts 
existed  from  Campbell  to  the  testator.  The  question  therefore  is,  whether  the  will 
of  the  testator  could  be  taken  to  apply  to  debts  afterwards  becoming  due  to  him  from 
Campbell.  It  may  l>e  said,  that  although  no  bonds  existed  at  the  time  of  the  will,  noii 
constat  but  that  the  testator  might  contemplate  a  loan  and  a  Ixmd.  and  might  mean 
that  tlie  legacies  to  be  given  to  the  young  ladies  should  be  paid  by  Campbell.  But 
it  is  higldy  probable  that  the  legacies  were  only  to  1j€  paid  when  the  bond  debts  were 
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paid.  In  1791  Mr.  Campbell  and  his  sisters  were  in  England,  and  had  no  representa- 
tive in  Jamaica.  The  principle  in  Courts  of  Equity  is,  that  wliere  a  rule  would  press 
hardly  upon  a  particular  party,  the  Cuairt  ouglit  to  adopt  the  exception  ratlier 
than  the  rule.  That  is  especially  tlie  case  witli  I'egard  to  the  Statute  of  Limitations. 
If  absence  would  be  a  good  answer  in  a  Coairt  of  La.w,  it  must  surely  be  so  in  a  Court 
of  Equity  ;  and  in  tlie  present  case  that  argument  of  absence  applies  with  more  force, 
as  tliere  was  no  representative  of  James  Graham  in  this  country.  Besides,  there  is 
no  proof  that  at  any  time  within  the  period  when  the  statute  is  said  to  have  con- 
stituted a  bar,  there  were  any  assets  of  the  party  here.  There  is  no  doubt  that  the 
testator  liad  considerable  real  estate  in  Scotland,  but  he  had  no  personal  assets  in 
England,  which  is  shown  by  the  fact  that  the  representative  did  not  take  out  ad- 
ministration in  England  till  1821,  and  then  only  did  so  for  the  purpose  of  recovering 
the  debt  due  on  these  bonds.  These  were  the  only  assets  recoverable  in  England, 
and  these  Appellants,  therefore,  could  not  make  any  process  available  here.  The  same 
circumstance  rebuts  any  presumption  that  these  lega-[444]-cies  have  been  paid,  since 
there  had  been  no  person  representing  William  Graham  to  pay  them.  The  small  con- 
sideration given  for  the  legacy  may  be  remarked  upon.  But  suppose  that  none  at  all 
had  been  given,  natural  love  and  affection  between  parties  sO'  nearly  related  would 
have  been  sufficient.  The  nature  of  the  debt  and  the  circumstances  of  the  parties 
must  be  taken  into  consideration  here;  and  any  one  looking  at  them,  must  admit 
that  there  is  greater  reason  to  presume  that  the  debts  were  satisfied,  than  that  the 
legacies  were.  The  parties  evidently  supposed  that  one  debt  could  be  set-off  against 
another.  The  question  about  the  exchanges  cannot  be  brought  into  this  case.  Both 
the  funds  are  in  England  ;  both  the  parties  are  here ;  the  accounts  are  to  be  rendered 
here  ;  and  the  legacies  are  not  charged  on  funds  in  Jamaica,  so  that  there  is  nothing 
to  let  in  tlie  question  whether  a  debt  due  in  Jamaica  to  be  paid  from  English  funds, 
is  liable  to  be  affected  by  the  exchange  between  the  two  countries.  If  the  Statute 
of  Limitations  is,  by  analogy,  to  be  applied  to  this  case,  then  what  part  of  it  is  to  be 
held  applicable?  Is  it  that  which  gives  20  years  as  the  limited  period  in  ejectments, 
or  six  years  in  simple  conti'act  debts?  The  only  case  where  satisfaction  was  pre- 
sumed, was  that  of  Jones  v.  Txthervilh  (2  Ves.  jun.  11). — [The  Lord  Chancellor  :  My 
difficulty  is  this.  If  you  once  admit  that  length  of  time,  40  years  for  instance,  would 
be  a  bar,  by  operating  a  presumption  of  payment,  how  can  you  say  that  27  vears 
would  not  do?  There  are  two^  classes  of  cases  in  which  the  principle  of  limitation 
has  been  adopted  in  the  way  pointed  out  in  your  argument.] — The  question  here,  is 
not  as  u]ion  a  simple  legacy,  but  as  upon  a.  legacy  of  a  [445]  particular  sort,  in  which 
a  question  of  this  kind  would  necessarily  arise.  There  is  no  ground  for  the  presump- 
tion of  payment  of  these  legacies,  here  or  in  Jamaica.  It  is  not  likely  that  these  ladies 
should  go  to  Jamaica  to  sue  for  a  legacy  of  £500.  In  Jones  v.  TuberviJle  (2  Ves. 
jun.  11),  the  biU  was  filed  by  the  second  husband  of  the  legatee,  and  the  presumption 
against  him  was  therefore  very  strong,  so  that  that  case  cannot  be  made  an  analogy 
for  the  present.  In  rickering  v.  Lord  Stamford  (2  Ves.  jun.  272  and  581)  there  was 
a  lapse  of  35  yea.rs,  and  that  was  not  a,  case  of  a  legacy,  but  of  the  less  powerful 
claim  of  the  next  of  kin  ;  and  yet  an  account  was  decreed,  and  the  right  of  the  next 
of  kin  was  established.  That  case  was  much  stronger  than  the  present;  there  many 
of  the  parties  were  dead  ;  here  they  are  alive,  and  can  be  examined.  Besides  the 
other  objections  to  the  presumption  of  payment,  there  are  no  receipts,  nor  is  any  pre- 
tence set  up  that  any  such  were  ever  given. 

Mr.  Knight  and  Mr.  Simpkinson,  for  the  Respondent: — The  question  as  to  the 
currency  is  not  now  under  discussion.  ■  The  only  question  is,  as  to  the  presumption 
of  payment.  There  is  everything  here  to  bar  the  Appellant's  demand.  A  case  of  a 
will  coming  into  operation  in  1791,  and  no  proceedings  taken  under  it  for  30  years 
afterwards,  is  one  in  which,  prima  facie,  the  burden  lies  on  the  claimant  to  deliver 
himself  from  the  operation  of  the  rule  of  law.  Has  the  claimant  done  so  in  the 
present  instance?  Certainly  not.  The  youngest  of  the  ladies  attained  the  age  of 
16  in  1773.  When  the  testator  died  in  1790,  she  was,  therefore,  at  least  32  years  old 
at  the  time  of  his  death.  It  is  found  as  a  fact,  that  both  these  ladies  were  born  in 
Jamaica  ;  and  what  [446]  is  still  more  material,  they  were  unmarried,  were  sui  juris, 
•were  domiciled  in  the  country  of  the  legacy,  of  the  testator,  and  of  the  assets,  at  the 
death  of  the  testator  \n  1 790.     The  point  as  to  the  exact  time  when  these  parties  left 
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Jiunaica,  is  permitted  by  them  to  remain  in  doubt.  That  being  the  case,  tliey  have 
no  right  to  ask  this  House  to  make  any  presumption,  dei)endiug;  on  that  fact,  in  their 
favour.  The  mere  fact  of  the  absence  of  tlie  testator  from  a  colony,  and  of  his  re- 
sidence in  tlie  niothor  country,  will  not  relieve  tlie  party  from  the  elTects  of  tin- 
Statute  of  Limitations,  wlien  suing  in  this  country.  There  is  nothing  to  show  that 
he  liad  abandoned  his  domicile  in  Jamaica;  but  at  all  events,  those  who  now  claim 
their  legacies  were  then  domiciled  there.  This  c;iso  was  not  brought  into  tlie  Court 
of  Chancery  till  above  30  years  after  the  death  of  the  testator.  One  of  the  parties 
lias  left  it  in  doubt  whetiior  slie  left  Jamaica  bef<u-e  or  alter  the  death  of  the  teiitiitor  ; 
the  other,  Henrietta  Campbell,  was,  no  doubt,  there  after  his  death.  Tiiat  is  sufKcient 
against  both  of  them  ;  for,  in  fact,  one  was  tiiere,  and  the  presumption  a,s  to  tlie  other, 
who  has  left  the  matter  in  doubt  upon  her  evidence,  must  be  taken  strongly  against 
her.  The  supposed  assignment  of  these  two  ladies  to  the  Appellant  was  made  in 
December  1818,  just  at  the  very  moment  when  it  was  most  material  for  the  present 
Appellant  to  find  a  reasonable  answer  to  the  demand  on  the  bonds  then  set  up  against 
him  by  the  Respondent.  In  point  of  practice,  though  not  of  law,  there  should  be  an 
indorsement  of  the  consideration  for  the  assignment  of  these  legacies  on  the  back 
of  the  deed.  There  is  no  such  indorsement;  a  fact  which  in  itself  is  calculated  to 
throw  a  suspicion  on  tlie  case.  These  ladies  would  be  barred  in  Jamaica  from  main- 
taining the  present  [447]  claim.  They  are  at  least  equally  barred  in  England  ; 
but  if  they  were  not,  the  Court  of  Chancery  here  would  not  allow  them  to  proceed 
against  the  rules  of  an  English  Court  of  Equity,  merely  because  they  niigiit  proceed 
in  such  a  case  in  Jamaica.  This  House  will  look  at  this  case  as  an  English  case. 
How  then  would  it  stand?  without  the  slighest  pretence  for  being  brought  into  a 
court.  One  excuse  made  for  the  delay  is,  that  there  was  for  some  years  no  personal 
representative  of  the  testator  in  tliis  country.  But  that  is  not  enough  ;  for  tlie 
domicile  of  the  assets  was  here ;  and  the  assets  being  here,  they  ought  to  have  applied 
to  get  some  person  appointed  as  pereonal  representative  here.  It  is  not  true  that 
the  only  presumption  for  the  Respondent  is  that  of  payment;  there  is  also  the 
presumption  of  release,  and  of  any  of  those  other  means  by  which  rights  long 
neglected  to  be  claimed  may  be  extinguished.  Lord  Alvanley  said,  that  the  powers  of 
a  Coui-t  of  Equity  were  not  to  be  called  inta  activity  by  such  negligent  plaintiffs. 
In  the  case  of  Smith  v.  Clay  (Ambler,  G15  :  and  '■'>  Bro.  Ch.  Cas.  639,  where  the  judg- 
ment is  more  fully  reported).  Lord  Camden  says,  "  A  Court  of  Equity,  which  is  never 
active  in  relief  against  conscience  or  public  convenience,  has  .always  refused  its  aid 
to  stale  demands,  where  tJie  party  has  slept  upon  his  right,  and  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  forth  this  Court  into  activity  but  conscience,  good 
faith  and  reasonable  diligence.  Laches  and  negligence  are  always  discountenanced  ; 
and,  therefore,  from  the  beginning  of  this  jurisdiction  there  was  always  a  limita- 
tion to  suits  in  this  court."  In  Chalmer  v.  Bradhij  (1  .lac.  and  Walk.  63),  Sir  T. 
Plumer,  the  Master  of  the  Rolls,  said,  "The  prin-[443]  ciples  which  h.ave  governed 
the  Courts  of  Equity  in  applying  lengtli  of  time  as  a.  bar  to  relief,  do  not  proceed  on 
the  ground  of  individual  hardship  or  loss.  Public  policy  requires  that  persons  should 
not  lie  by  and  call  for  accounts  iit  a  distant  period.  It  is  not  as  a  bar,  by  analogy  to 
the  statute,  that  the  lengtli  of  time  operates  here,  but  it  gives  a  ground  for  presuming 
in  favour  of  the  length  of  possession.  It  is  on  this  principle,  that  in  courts  of  law 
Acts  of  P.arliament,  grants  and  releases,  h.ave  frequently  been  presumed."  In  Junes 
V.  Tuherville  (2  Ves.  jun.  13),  Lord  Commissioner  Eyre  said,  "  It  is  a  presum])tion  of 
fact  in  legal  proceedings  before  juries,  tiiat  claims  the  most  solemnly  established  en 
the  face  of  them,  will  be  presumed  to  be  satisfied  after  a  certain  length  of  time." 
The  same  principle  was  afterwards  adojited  by  the  Master  of  the  Rolls,  in  lli-rci/  v. 
Diiiwoody  (2  Ves.  jun.  87).  The  Appellants  here  luave  clearly  brought  themselves 
within  this  principle,  and  must  t.ake  the  consequences  of  it.  In  Foster  v.  Iliidgson  (19 
Ves.  185),  Lord  Eldon  even  inclined  to  think  that  the  Statute  of  Limitations  would  he 
a  good  defence  by  demurrer.  In  Mnntresor  v.  WiJliatiis  (Roper  on  Legacies,  by 
White,  792),  the  Court  presumed  strongly  in  favour  of  the  payment  of  legacies, 
though  the  land  sold  was  charged  with  the  payment  of  those  legacies,  because  there 
had  not  been  any  demand  of  them  within  a  reasonable  time.  The  same  principle  has 
leen  adopted  by  the  Legislature  in  the  recent  statute  (3  jvnd  4  W.  4,  c.  42).  Th.it 
statute  doe.s  but  embody  the  rules  on  which  Courts  of  Equity  have  long  acted.  Every 
analogy  of  law,  therefore,  is  against  the  Appellant. 
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Sir  J.  Scarlett,  in  reply: — Tliere  is  no  ground  for  charging  laches  as  against  the 
legatees  in  Jamaica.  [449]  All  the  parties  resided  in  England,  the  property  had 
become  assets  in  England,  and  it  could  not  be  sued  for  except  here:  yet  here  there 
was  no  personal  representative,  and  consequently  no  one  against  whom  a  suit  could 
be  instituted.  There  is  no  pretence  of  laches,  so'  as  to  warrant  the  Court  of  Equity  in 
treating  the  mere  lapse  of  time  as  a  bar  to  this  suit. 

Tiie  Lord  Chancellor: — My  Lords,  this  case  is  now,  by  the  judicious  course 
adopted  by  the  learned  counsel,  disencumbered  of  some  of  the  points  on  which  it 
was  argued  in  the  Court  below.  The  only  point  now  relied  on  is  that  which  was 
raised  on  the  second  exception,  namely,  whether  a  lapse  of  27  years,  without  claim, 
is  sufficient  for  the  Court  to  presume  that  the  legacies  have  been  satisfied.  The  im- 
portant object  for  which  I  recommended  the  appeal  has  now  gone  by,  since  the  recent 
Act  has  embodied  the  principle  of  treating  specialty  debts  in  the  same  way  as 
legacies.  I  am  very  sorry  that  I  have  not  the  assistance  of  the  Lord  Chief  Baron 
(Lord  Lyndhurst)  on  this  occasion  ;  but  I  had  the  choice  of  evils,  that  of  delaying  the 
hearing  to-  procure  his  assistance,  or  of  alone  hearing  the  case,  without  putting  the 
parties  to  further  delay  and  ex])ense.  I  thought  it  my  duty  to  adopt  the  latter 
alternative.     I  shall  take  time  to  consider  the  judgment. 

The  Lord  Chancellor: — My  Lords,  this  was  an  appeal  from  a  judgment  of  the 
Court  of  Chancery,  delivered  by  myself  upon  three  exceptions,  upon  all  of  which 
his  Honor  the  Master  of  the  Rolls  had  given  his  judgment  in  the  Court  below  (1  Russ. 
and  Mylne,  453).  Upon  all  those  three  exceptions,  those  being  three  out  of  about 
seven,  to  the  Master's  report,  the  judgment  of  his  Honor  was  [450]  brought  by  appeal 
to  the  Court  where  I  have  the  honour  to  preside.  The  first  of  the  exceptions  respect- 
ing the  mode  of  taking  the  account  and  sel^off,  and  the  third  of  the  exceptions  respect- 
ing the  currency  in  which  tlie  legacy  was  to  be  paid,  came  before  me,  and  upon  argu- 
ment and  full  consideration  of  the  case,  I  saw  no  reason,  with  respect  to  them,  to  differ 
from  his  Honor,  and  I  affirmed  that  judgment.  The  second  was  the  most  material 
of  the  tha-e©  objections,  and  upon  that  it  was  my  mis'fortune,  after  the  best 
consideration  I  could  give  to  the  case,  to  differ  from  his  Honor  ;  and  that  difference 
was  upon  the  ground,  not  of  the  fact  whereupon  it  has  been  judiciously  rested  here, 
but  of  the  law  in  respect  of  the  lengtli  of  time,  which  his  Honor  saw  no  reason  what- 
ever to  consider  as  a  bar  to  the  claim  of  the  legacy.  That  length  of  time  constitutes 
a  bar  in  the  legal  and  strict  sense  of  tlie  word  I  never  asserted,  and  am  not  now  pre- 
pared to  maintain  ;  but  tliat  it  is  to  be  taken  into  account  in  a  Court  of  Equity,  and, 
above  all  things,  that  a  party  shall  not  lie  by  for  27  years,  and  then  come  and  claim 
a  legacy  which  he  might  have  obtained  earlier  by  asking  in  the  proper  way;  that  if 
he  does,  such  conduct  shall  be  imputable  to  him  as  laches,  if  not  for  blame,  at  least 
for  damnification  of  his  case;  that  it  shall  be  available  to  the  othei-  party,  who  has 
been  greath'  prejudiced  by  it,  who  has  been  lulled  into  a  belief  that  there  was  no 
claim  against  him,  and  who  having  had  tlie  distribution  of  the  fund  as  if  none  were 
ever  to  be  asserted,  has  arranged  his  aft'aii-s  under  that  belief  ;  tliat  he  shall  have  a 
right  in  equity  to  complain  of  such  conduct,  I  cannot  doubt.  I  hold  this  to  be  so 
clear  as  not  to  admit  of  a  doubt,  and  not  to  require  an  argument ;  and  on  the  facts  of 
this  case,  particularly  that  of  this  claimant  being  an  [451]  assignee,  the  purchaser 
of  a  legacy,  one  who  had  purcliased.  I  think,  at  the  rate  of  about  twenty  per  cent., 
who  had  Isought  a  £500  legacy  for  about  £20  or  £25,  1  cannot  but  feel  that  this 
objection  as  to  a  bar  by  time  and  as  to  laches,  and  lying  by  and  sleeping  over  his 
rights,  arises  more  strongly  in  a  case  of  this  sort  than  in  the  ordinarv'  case  of  a  first 
legatee,  the  first  person  beneficially  interested  in  the  bequest.  I  hold  this  proposition 
to  be  too  clear  to  admit  of  a  doubt,  or  to  require  a  reason.  My  Lords,  when  this  case 
was  brought  before  me  I  naturally  referred  again  to  the  whole  of  the  argument, 
went  through  the  authorities,  tried  to  satisfy  myself  that  there  was  some  doubt  of 
the  law  which  I  had  there  laid  down  ;  and  when  the  cause  came  on  to  be  argued,  the 
first  thing  1  heard,  not  to  my  surprize,  for  I  knew  the  great  skill  and  judgment 
of  the  very  learned  counsel,  but  to  my  satisfaction  certainly,  was  an  admission  that 
they  did  not  quarrel  with  the  law  as  laid  down  in  the  Court  below,  that  they  did  not 
maintaiu  any  other  law  whereupon  the  judgment  of  the  Master  of  the  Rolls  might  in 
the  first  instance  be  rested,  but  they  denied  the  application  of  the  law  to^  the  present 
facts  of  this  case,  for  reasons  which  they  assign  :   therefore,  all  I  had  to  do  was  to 
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look  into  them,  and  see  if  1  had  omitted  any  consideration  of  law  in  giving  my  judg- 
ment. I  resorted  to  my  notes,  made  interlocularily  and  for  the  purpose  of  the  judg- 
ment, as  is  my  practice,  during  tlie  course  of  the  argument;  I  resorted  also  to  the 
l)rinted  report,  but  chietiy  to  my  own  notes  and  my  recollection  of  tlie  case  and  the 
authorities,  and  I  have  now  the  most  distinct  recollection  that  my  oiiinion  was  made 
up,  both  on  the  facts  and  the  law,  both  on  principles  and  on  their  application 
[452]  to  the  particular  case.  My  Lords,  I  do  assure  your  Lordsliips  that  had  it  been 
otherwise,  I  should  at  once  have  moved  your  Lordships  to  revei-se  my  judgment, 
for  I  think  that  there  is  no  mistake  so  great  as  that  of  maintaining,  unless  most 
completely  warranted  in  doing  so,  your  own  decision  in  the.  last  resort;  for  the  bare 
authoritative  affirmance  will  not  satisfy  tlie  profession,  who  are  the  public  for  this 
purpose,  and  if  their  opinion  continues  against  it,  the  decision  will  have  no  weight 
whatever.  But  it  is  not  so  in  the  present  case.  The  reflection  I  have  given  to  the 
whole  case,  the  admission  on  all  hands  tliat  the  law  is  rightly  decided,  that  there  is  no 
doubt  about  that,  the  resting  the  case  on  the  facts,  my  recollection  tliat  tlie  fsicts  had 
been  present  to  my  mind  at  the  time,  my  refreshing  my  recollection,  my  again  going 
through  the  facts  of  tlie  case  painfully  and  elaborately,  and  scrutinizing  the  applica- 
tion of  tlie  law  (the  admitted  sound  law)  to  tliem,  has  led  to  the  result  on  which  I 
am  now  about  to  ground  the  motion,  which,  without  more  argument,  I  shall  submit 
to  your  Lordships,  that  the  judgment  of  the  Court  below-  ought  to  be  affirmed  ;  but 
with  respect  to  the  costs,  I  shall  not  recommend  your  Lordships  to  give  any  costs  as 
to  the  general  appeal.  Upon  one  ground  I  am  disposed  to  give  the  costs,  if  tliere  be 
any  means  of  ascertaining  them.  I  have  stated  to  your  Lordships,  in  the  outset  of 
my  observations,  that  there  were  three  exceptions  decided  by  his  Honor,  and  made  the 
subject  of  appeal  before  me  in  the  Court  of  Chancery;  the  first  and  the  third,  touch- 
ing the  right  of  set-off  and  touching  the  currencj',  were  abandoned  at  tlie  bar.  The 
first  was  appealed  from,  and  the  appeal  abandoned  at  the  bar ;  not  a  word  was  said 
upon  it.  [453]  If  therefore  I  have  any  means  of  separating  from  the  rest  of  the  case 
the  costs  attaching  upon  that,  I  shall  be  disposed  to  make  that  exception,  and  give  that 
moderate  amount  of  costs. 

Judgment  affirmed  accordingly. 


APPEAL 
From  the  Court  of  Chancery. 
The  Rev.  BIDLAKE  BRAY,  Clerk,— Apperiant;  ELIZABETH  BREE  (late  ELIZA- 
BETH MALKIN),  ROBERT  SHANK  ATCHESON,  and  JOHN  TOMLINSON, 
— Respondents. 

[Mews'  Dig.  s.  1034,  1529  ;  .\v.  1639  ;  S.C.  8  Bli.  N.S.  568  ;  and,  in  Ch.,  3  Sim.  513. 
Commented  on  in  In  re  Teagiu's  Settlement,  1870,  L.R.  10  Eq.  569  ;  and  see 
Jehh  V.  Tugwell,  1853,  7  De  G.  M.  and  G.  663.] 

By  indenture  of  settlement,  a  fund  was  assigned  to-  trustees  upon  trust  for  all 
and  every  the  child  and  children  of  a  marriage,  in  such  shares,  at  such  age 
or  ages,  and  subject  to  sueli  conditions  and  limitations,  as  the  wife,  in  case  she 
survive  the  husband,  should  appoint.  There  was  one  child  oiil}-  of  the  mar- 
riage, and  the  wife  suiwiving  the  husband,  appointed  the  fund  to  tliat  child 
for  her  separate  use  for  life,  and  after  her  decease  to  such  persons  as  the  child 
should  appoint,  and  in  default  of  appointment,  to  the  child's  executors  or  ad- 
ministrators. The  child  by  her  will  appointed  to  the  fund,  and  died.  Held  that 
the  power  in  tlie  settlement  was  well  exercised  bj'  the  wife,  and  that  the  child's 
appointment  by  lier  will  carried  the  fund  to  her  appointee  after  the  death  of 
the  wife. 

Josiali  Spode  the  elder,  in  contemplation  of  the  marriage  of  his  daughter,  the 
Respondent  Elizabeth  Bree,  then   Elizabeth  Spode,  with  Broad  Malkin,  secured  to 
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her  tlie  sum  of  £8000  with  interest,  by  his  bond  dated  tiie  25th  of  November  1805  ; 
and  she,  by  indenture  of  tlie  same  date,  being  the  settlement  made  previous  to  llie 
marriage,  with  the  consent  of  her  said  intended  husband,  assigned  the  bond  to 
William  [454]  Spode  and  Josiah  Spode  the  younger,  in  trust,  after  the  solemnization 
of  the  marriage,  to  pay  the  interest  thereof  tO'  herself  for  her  life  for  her  separate 
use;  and  after  her  decease,  in  case  her  said  intended  husband  should  suryive  her, 
to  pay  the  interest  to  liim  for  his  life;  and  after  the  decease  of  the  survivor  of  them, 
tlien,  as  to  the  principal  of  the  .£8000  (subject  to  their  joint  appointment  in  favour 
of  the  children  of  their  marriage),  in  case  Elizabeth  Spode  should  happen  to  survive 
her  said  intended  husband,  but  not  otherwise,  "  in  trust  for  all  and  every  the  child 
and  children  of  tlie  sa.id  Elizabeth  Spode,  by  the  said  Broad  Malkiu  to  be  begotten,  in 
such  sliares  and  proportions,  and  to  be  paid  at  such  age  or  age®,  time  or  times,  and 
with  such  benefit  of  survivorship  or  otherwise,  and  subject  to,  with  and  under  such 
conditions,  restrictions  and  limitations  over  tlie  same,  (to  be  always  for  tlie  lienefil. 
of  some  one  or  more  of  such  child  or  children,)  as  the  said  Elizabeth  Spode  alone,  at 
any  time  or  times,  by  any  deed  or  deeds,  writing  or  writings,  either  with  or  without 
power  of  revocation,  to  be  by  her  sealed  and  delivered  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  or 
any  writing  in  the  nature  of  her  last  will  and  testament,  to  be  by  her  signed  and 
published  in  the  presence  of  and  to  be  attested  by  the  like  number  of  witnesses,  should 
direct,  limit  or  appoint "  ;  And  in  default  of  such  direction  or  appointment  by 
Elizabeth  Spode,  in  the  event  of  her  surviving  her  said  intended  husband,  without 
having  joint!}'  with  him  made  any  appointment  of  the  said  trust  fund,  or  as  to  so 
much  of  the  said  trust  premises  whereof  no  complete  direction  or  appointment  should 
have  been  made  by  her,  then  "  in  trust  for  all  and  every  the  child  or  children  of  [455] 
the  said  Elizabeth  Spode,  by  the  said  Broad  Malkin  to  be  begotten,  equally  to  be 
divided  amongst  them,  if  more  than  one,  share  and  sha.re  alike;  and  in  case  there 
should  l)e  but  one  such  child,  then  in  trust  for  such  one  or  only  child,  for  his  and  her 
and  their  portion  and  portions  ;  the  parts  and  shares  thereof,  or  tlie  whole  thereof, 
to  be  paid  to  such  children  or  child,"  being  a  son  or  sons,  on  the  attainment  of  the 
age  of  21  years,  and  being  a  daughter  or  daughters,  at  the  like  age,  or  on  marriage 
witli  such  consent  and  approbation  as  therein  mentioned  ;  but  no  such  assignment, 
transfer  or  payment  was  to  be  made  until  after  the  death  of  the  survivor  of  the  said 
Broad  Malkin  and  Elizabeth  Spode. 

The  indenture  further  provided  and  declared,  that  in  default  of  such  direction  or 
appointment  as  aforesaid,  and  in  case  any  such  child  or  children,  being  %  son  or  sons, 
should  attain  tlie  age  of  21,  or  being  a  daughter  or  daughters,  should  attain  the  age 
of  21,  or  be  married  with  such  consent  as  before-mentioned  before  such  age, 
then  and  from  thenceforth,  notwithstanding  the  postponing  the  payment  of  the  said 
share  or  shares  till  after  the  decease  of  the  said  Broad  Malkin  and  Elizabeth  Spode, 
and  the  survivor  of  them,  all  and  every  the  right  and  interest  of  the  same  son  or 
sons  so  attaining  the  said  age  of  21  years,  and  of  such  daughter  or  danghters  so 
attaining  the  like  age,  or  marrying  with  such  consent  as  aforesaid  before  such  age. 
of,  in  and  to  the  said  trust,  securities,  monies  and  premises,  or  such  part  thereof 
whereof  no  such  direction  or  appointment  should  have  been  made  as  aforesaid,, 
should  respectively  be  and  be  considered  as  a  vested  interest  in  the  same  child  or 
children,  and  should  be  transmissible  as  such  to  his,  her  or  their  executors  or  ad- 
ministrators  notwitlistand-[456]-ing  the'  subsequent  death  O'f  such  child  or  children  in 
the  lifetime  of  their  said  parents,  or  of  the  survivor  of  them. 

The  marriage  between  the  Respondent  Elizabeth  Bree  and  Broad  Malkin  was 
solemnized  shortly  after  the  date  of  the  settlement.  In  the  war  1806  the  latter  died, 
without  having  joined  in  making  any  appointment  of  the  £8000,  leaving  a  daughter, 
Saba  Eliza  Malkin,  the  only  child  of  the  marriage,  who^,  in  April  1825,  then  in  her 
19th  year,  married  the  Appellant,  with  the  consent  and  approbation  required  by  the 
settlement,  and  no  further  settleijient  was  made  of  the  £8000. 

By  a  deed  poll,  dated  the  11th  of  April  1827,  and  duh-  sealed,  delivered  and 
attes.ted  in  conformity  witli  the  above-recited  power  contained  in  the  settlement  of 
1805,  the  Respondent  Elizabeth  Bree,  then  Elizateth  Malkin,  appointed  that  the  said 
trustees,  and  the  trustee  and  trustees  for  the  time  being  of  the  said  indenture  of 
settlement,  should  stand  possessed  of  and  interested  in  the  said  sum  of  £8000  secured 
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by  the  said  bond,  and  otlior  the  set'urities  upon  which  the  same  money,  or  any  part 
thereof,  should  for  tlie  time  beinp  be  invested  (subjett  only  to  her  life-interest  therer 
in),  upon  trust  after  her  decease  to  pay,  assiiru  and  transfer  tlio  same  unto  such 
person  or  persons,  for  such  interest  oi  interests,  and  in  such  parts  and  shares,  upon 
such  trusts,  and  to  and  for  such  ends,  intents  and  purposes,  and  with  and  under 
and  subject  to  such  provisions  and  restrictions,  or  otherwise  in  such  manner  and 
form  as  the  said  Saba  Eliza  Bray  should,  at  any  time  or  times,  and  from  time  to  time, 
during  the  life  of  her  the  said  Elizabeth  Bree,  or  after  her  decease,  and  notwithstand- 
ing her  then  present  ov  any  future  coverture,  by  any  deed  or  [457]  deeds,  oi 
writing  or  writings,  with  or  witliout  power  of  revocation,  to-  be  by  her  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  or  by  her 
last  will  or  testament  in  writing,  to  be  by  her  signed  and  published  -n  the  presence 
of  two  or  more  credible  witnesses,  direct  or  appoint. — It  is  unnecessary,  m  the  events 
which  happened,  further  to  recite  the  deed  poll. 

Saba  Eliza  Bray,  by  her  will,  dated  the  3d  of  Janu.aiy  1828,  and  duly  signed  and 
published  as  required  by  the  last-recited  power  given  to  her  by  the  deed  poll,  direi;ted 
and  appointed,  amongst  other  things,  that  "  the  before-mentioned  trustees,  and  the 
survivors  of  them,  their  and  his  e.xecutors,  administrators  and  assigns,  and  the 
trustees  and  trustee  for  the  time  being  of  the  said  indenture  of  settlement  of  November 
1805,  should  stand  possessed  of  tlie  said  sum  of  £8000  secured  by  the  said  bond,  and 
other  the  securities  upon  which  the  same  money,  or  any  part  thereof,  should  for  the 
time  being  be  invested,  from  and  after  the  decease  of  the  said  Elizabetli  Bree,  in  trust 
for  the  absolute  benefit  of  her  dear  uncle,  William  Hammersley,  formerly  William 
Spode  (who  was  one  of  tlie  trustees  of  the  settlement),  his  executors  and  adminis- 
trators, and  upon  and  for  no  other  trust,  intent  or  purpose  whatsoever."  She  ap- 
pointed William  Hammersley  sole  executor  of  her  will,  and  died  the  Kith  of  May 
following,  without  altering  or  revoking  the  same,  and  it  was  afterwards  duly  proved 
by  her  said  executor  in  the  proper  Ecclesiastical  Court. 

Josiah  Spode  the  elder  died  in  July  1827,  having  by  his  will  appointed  his  sons, 
the  said  William  Hammersley  and  Josiah  Spode  the  younger,  executoTS,  by  whom 
the  same  was  shortly  afterwards  duly  proved  [458]  in  the  Prerogative  Court  of 
Canterbury.  On  the  death  of  Josiah  Spode  tlie  younger,  the  Respondent  John  Tom- 
linson  was  appointed,  in  March  1829,  a  trustee  of  the  settlement  of  November  1805, 
under  a  power  therein  contained  ;  and  William  Hammersley,  as  surviving  executor 
of  Josiah  Spode  the  elder,  invested  the  £8000  in  the  purchase  of  £8521  19s.  4d. 
3  per  cent,  consolidated  bank  annuities,  in  the  names  of  himself  and  John  Tomlinson, 
upon  the  trusts  of  the  settlement  of  1805. 

In  1827  the  Appellant  filed  his  bill  in  Cliancery,  and  thereby  charged  that  no  valid 
appointment  of  the  said  sum  of  £8000,  under  the  power  contained  in  the  said  in- 
denture of  settlement  of  1805,  had  ever  been  made  ;  and  that  if  any  instrument  pur- 
porting to  be  a  valid  appointment  of  the  said  sum  had  really  been  made,  yet  inasmuch 
as  Saba  Eliza.  Bray  was  the  only  child  of  the  marriage  of  the  said  Broad  a.nd  Eliza- 
beth Malkin  (now  Elizabeth  Bree),  she  was  not  authorized,  under  the  trusts  and 
powers  in  the  said  indenture,  to  make  any  appointment  of  the  £8000,  or  to  appoint 
the  same  so  as  to  give  it  to-  Sab.a  Eliza  Bray  for  her  sole  and  separate  use,  or  to  give 
to  Saba  Eliza  Bray  a  power  of  appointing  the  said  sum  by  will;  and  the  Appellant 
thereby  further  charged,  that  under  the  trusts  of  the  said  indenture  of  settlement, 
Saba  Eliza  Bray  had,  during  her  lifetime,  and  at  the  time  of  her  death,  a  vested 
interest  in  the  said  sum  of  £8000,  subject  only  to  the  interest  of  Elizabeth  Malkin, 
during  her  life;  and  that  the  Appellant  having  survived  Saba  Eliz.a.  Bray,  his  late 
wife,  was  entitled  absolutely  in  right  of  her,  upon  the  death  of  Elizabeth  Malkin,  to 
the  said  principal  sum  ;  and  he  further  charged  and  insisted  that  the  £8000  ought  to 
be  properly  secured  upon  the  trusts  in  the  said  inden-[459]-ture  of  settlement  of 
1805,  in  that  behalf  contained,  for  the  benefit  of  Elizabeth  Malkin,  for  her  life,  and 
from  and  after  her  decease,  for  the  absolute  lienefit  of  the  Appellant;  and  he  prayed 
that  the  trusts  of  the  said  indenture  of  settlement  might  be  declared  and  "arried 
into  effect ;  and  that  it  might  be  declared  that  he  was  entitled,  under  the  circumstances 
aforesaid,  to  the  principal  sum  of  £8000,  upon  the  death  of  Elizabeth  Malkin,  and 
that  the  said  sum  of  £8000  might  be  secured  and  invested  by  and  under  the  direction 
and  decree  of  the  Court,  and  that,  if  necessaiy,  the  said  sum  of  £8000  might  l>e 
raised  out  of  the  assets  of  Josiali  Spode  the  elder. 
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The  cause  came  on  to  be  heard  in  May  1830  before  the  Vice-Chancellor,  and  his 
Honor  dismissed  tlie  bill  (see  Bray  v.  Hainmerslei/,  3  Sim.  513). 

The  Appellant  presented  Ids  petition  of  appeal  to  the  House  of  Lords  in  November 
1830.  The  f)roceedings  on  the  appeal  afterwards  became  abated  by  tlie  death  of 
William  Hammersley,  one  of  the  Respondents  thereto  ;  but  upon  the  petition  of  his 
executors  and  personal  representatives,  the  Lords  were  pleased  to  order  that  tlie  said 
appeal  and  proceeding's  might  stand  revived  against  the  said  Elizabeth  Bree,  (or 
Malkin,)  and  Robert  Shank  Atcheson,  as  the  representatives  of  the  said  William 
Hammersley. 

Mr.  Preston  and  Mr.  William  Russell,  for  the  Appellant,  now  argued,  that  as  the 
power  of  appointment  over  the  £8000,  given  by  Mi-s.  Malkin  by  her  marriage 
settlement,  was  a  mere  power  of  distribution,  and  only  to  be  exercised  in  the  event 
of  tliere  being  more  than  one  child  of  tlie  marriage,  and  as  there  never  was  more 
tlian  one  child,  the  exercise  of  [460]  the  power  by  Mrs.  Malkin  was  not  valid.  And 
even  should  the  words  giving  the  power  be  co'nsidered  capable  of  a.  construction  which 
warranted  an  exercise  of  it  in  favour  of  a  single  object,  yet  Mrs.  Malkin  had  so 
exercised  it  as  to  exceed  the  limit  to  which  the  power  would  be  legally  extended. 

Sir  Edward  Sugden  and  Mr.  Knight,  for  the  Respondents,  insisted  that  the  power 
of  appointment  vested  in  Elizabeth  Bree  by  the  settlement  of  1805,  was  in  force  and 
subsisting,  notwithstanding  the  circumstance  of  tliere  being  one  child  only  of  her 
marriage  with  Broad  Malkin,  and  such  power  was  well  exercised  by  tlie  deed  poll  of 
the  lltli  of  April  1827:  and  that  deed  poll  having  been  effectual,  Saba  Eliza  Bray 
was  thereunder  enabled  to  dispose  of  the  property  by  will,  as  she  had  done,  in  favour 
of  William  Hammersley,  who  was  therefore  alone  entitled  to  tlie  trust  fund,  subject 
to  the  life  interest  of  the  Respondent  Elizabeth  Bree. 

The  cases  cited  on  both  sides  arc  mentioned  and  commented  on,  in  the  judgment. 

The  Lord  Chancellor: — My  Lords,  this  appeal  from  a  decision  of  tJie  Vice- 
Chancellor  raised  a  question  of  considerable  nicety,  although  now,  on  a  further 
consideration  of  it,  1  entertain  very  little  doubt  as  to  what  your  Lordships'  judgment 
ought  to  be.  The  nature  of  tlie  case,  rather  tlia.n  any  great  difficulty  that  I  experienced 
in  making  up  my  mind  to  advise  your  Lordships  on  it,  has  given  rise  to  the  in- 
tention I  have  of  entering  into  the  circumstances  somewhat  more  at  large  than  I 
othei*wise  might  have  done  in  a  case  wliere  I  saw  no'  reason  tO'  differ  from  the  Court 
below. 

[461]  Upon  the  marriage  of  Broad  Malkin  and  Elizabeth  Spode,  by  a  settlement 
then  made,  the  sum  of  £8000,  secured  by  bond,  was  vested  in  trustees,  subject  to  the 
joint  appointment  of  the  husband  and  wife  among  the  child  or  children  of  tlie 
marriage.  1  need  not  state  the  terms  of  that  power  of  appointment,  as  the  question 
arises  not  upon  that,  but  upon  the  several  appointment  of  the  wife,  she  surviving  her 
husband  ;  which  was  in  exactlj*  the  same  terms,  word  for  word,  as  the  power  of  ap- 
piointment  given  to  the  two  jointly.  The  fund  was  to  be  in  trust  for  all  and  every 
the  child  and  children  of  Elizabeth  Spode,  by  Broad  Malkin  to  be  begotten,  in  such 
shares  and  proportions,  and  to  be  paid  at  such  age  or  ages,  time  or  times,  and  with 
such  benefit  of  survivorship  or  otherwise,  and  subject  to  such  conditions,  restric- 
tions and  limitations  over  the  same,  (to  be  always  for  the  benefit  of  some  one  or  more 
of  such  child  or  children,)  as  the  said  Elizabeth  Spode  alone,  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  hea-  sealed  and  delivered  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  to 
be  by  her  signed  and  published  in  the  presence  of  and  to  be  attested  by  the  like  num- 
ber of  witnesses,  should  direct  or  appoint.  The  settlement  then  goes  on  to  provide 
for  the  case  of  there  being  neither  a  joint  appointment  by  the  husband  and  wife,  nor 
a  several  appointment  by  her,  in  execution  of  the  power  ;  in  which  event  it  provides 
for  the  transfer  of  the  fund  of  £8000  to  the  child  and  children,  if  more  than  one, 
share  and  share  alike,  at  certain  ages  mentioned. 

Mrs.  Malkin  sui-vived  her  husband,  having  but  one  child,  Saba  Eliza  Malkin,  and 
she  executed  the  power  to  that  daughter  :  she,  in  effect,  appointed,  for  she  appointed 
under  certain  limitations  "  to  such  [462]  person  or  persons  as  she,  the  said  Saba 
Eliza  Bray,  at  any  time  or  times,  and  from  time  to  time,  during  my  life,  or  after  my 
decease,  and  notwithstanding  her  present  or  future  coverture,  should  (in  manner 
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therein  mentioned)  direct  or  appoint."  So  that  she  gave  Saba,  her  daughter,  the 
power  of  appointment :  and  in  default  of  that  execution  of  thei  power,  she  then 
limited  the  fund  in  a  way  which  it  is  unnecessary  here  to  state.  Saba  Eliza,  who  was 
married  to  Mr.  Bray,  having  afterwards  appointed  to  her  uncle  WiUiam  Hammers- 
ley,  who  has  departed  this  life  since  the  appeal  was  brought,  the  question  arises 
between  her  husband  and  the  iii>pointee's  representatives  under  Saba  Eliza's  o.Kecu- 
tion  of  the  power;  which  question  is,  whether  she  took  an  absolute  interest  in  the 
£8000  under  the  original  settlement,  in  which  case  the  fund  would  belong  to  her 
husband,  or  whether  she  took  under  her  mother's  power  of  appointment.  If  she  did 
not  take  under  her  mother's  power  of  appointment,  but  took  under  the  original 
settlement,  in  that  case  cadet  questio.  If  she  did  take  under  her  mother's  power  of 
appointment,  the  remaining  question  is  whether  she  well  executed  that  power  given 
to  her  by  her  mother.  I  have  no  doubt  that  there  is  a  good  execution  of  the  power  in 
that  case  ;  but  the  question  raised,  as  your  Lordships  may  perceive,  is  twofold  :  first, 
whether  the  power  under  the  settlement  of  1805,  and  which  Elizabeth  Malkin,  the 
mother,  assumed  to  execute,  was  a  power  of  appointing,  in  the  event  which  occurred, 
to  one  child,  or  only  a  power  of  distribution,  appointing  among  more  than  one  child  ; 
that  is,  whether  it  was  a  power  of  appointment,  or  whether  only,  in  effect,  a  power 
to  ascertain  the  shares  which  several  individuals  should  respectively  take.  That  is 
the  principal  question,  and  the  only  one  [463]  encumbered  with  the  least  doubt: 
on  the  other,  that  is,  whether  the  power  was  well  executed,  I  have  not  any  doubt 
whatsoever. 

My  Lords,  to  these  questions  I  will  now  address  myself.  In  the  first  place,  I  am 
of  opinion  that  the  general  intent  of  the  parties  to  the  settlement  is  clear,  and  that 
a  greater  frustration  of  their  intention  could  hardly  be  imagined  than  such  a  con- 
struction of  the  power  as  would  go  to  deprive  the  sui-viving  party  of  the  execution  of 
that  power,  in  an  event,  not  at  all  unlikely,  that  there  should  be  but  one  child.  Can 
it  be  supposed,  if  any  person  should  settle  £8000  on  the  children  of  a  marriage,  that 
the  children  are  not  the  objects,  or  that  tlie  settlor  gave  that  power  to  distribute 
among  children,  without  giving  the  power  to  appoint  to  one,  if  only  one  child?  It 
may  he  said  that  that  event  is  provided  for  by  the  residuary  clause,  if  I  may  so  call 
it,  providing  for  the  default  of  any  execution  ;  for  that,  in  that  case,  the  single  child 
would  take,  and  if  more  children  than  one,  all  would  take  share  and  share  alike: 
but  then  this  was  to  come  into  operation  onl^'  from  the  necessity  of  the  case,  in  the 
event  of  no  appointment  being  made.  The  power  of  appointment  was  meant  to  be 
something  more  than  the  mere  conduit  through  which  to  carry  the  intent  of  the  settlor 
into  effect.  She,  the  wife,  surviving,  was  to  have  the  power  of  exercising  her  dis- 
cretion "  with  such  conditions,  restrictions  and  limitations  over  the  same,  so  that  it 
should  be  for  the  benefit  of  the  child  or  children  ;  "  consequently  I  infer  that  it  was 
intended  to  put  the  children,  to  a  certain  degree,  as  is  the  object  of  all  such  grants 
and  powers,  under  the  control  and  at  the  discretion  of  the  party  exercising  the  power, 
that  it  might  have  an  influence  in  preventing  the  children  from  rebelling  against  the 
[464]  mother's  proper  authority ;  that  the  fund  being  secured  under  the  settlement, 
she  should  h,ave  the  power,  according  to  the  children's  conduct,  of  giving  more  to 
one  than  to  another,  and  if  there  should  he  but  one,  of  making  such  conditions,  re- 
strictions and  limitations  as  might  suit  that  case.  It  is  not  to  be  supposed  that  any 
prudent  person,  in  making  a  settlement,  would  not  think  of  providing  a  power  for 
that  very  case  in  which  the  mother  is  more  likely  to  require  the  exercise  of  a  dis- 
cretion, especialh'  supposing  the  case  of  a  spoiled  child,  in  which  there  would  be 
more  occasion  for  some  power  to  be  vested  of  controlling  that  cliild.  The  confining 
this  power,  therefore,  to  the  event  of  there  being  more  children  than  one,  is,  in  my 
opinion,  contrary  to  the  plain  and  manifest  intention  of  the  settlor. 

In  the  next  place,  my  Lords,  I  hold  this  to  be  a  very  material  circumstance  in 
construing  this  instrument,  that  it  aft'ords  in  itself  the  means  of  its  right  con- 
struction, though  I  have  no  recollection  of  that  having  been  much  dwelt  upon  at  the 
bar;  but  I  must  observe,  there  is  more  to  be  gathered  from  a  nice  inspe<'tion  of  an 
instrument  itself,  than  from  running  away  to  consider  cases  which  have  not  always 
a  clear  application.  A  very  learned  Judge,  the  late  Mr.  .Justice  Holroyd,  said,  it  was 
his  rule  never  to  apply  a  case  to  that  before  him,  until  he  had  searched  into  every 
coiner  of  the  deed,  or  whatever  it  might  be,  out  of  which  the  cause  arose  ;  for  he  had 
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frequently  found  in  doing  so,  that  there  was  something  in  the  deed  which  destroyed 
that  very  application  of  a  case  on  which  the  parties  relied.  I  most  fully  concur  in 
that  rule,  as  I  do  in  another  rule  of  the  same  learned  Judge ;  which  is,  when  a  statute 
is  referred  to,  never  to  be  satisfied  with  anjiihing  except  the  statute  itself.  [463] 
The  first  of  these  rules  applies  t-o  the  present  case:  I  wish  your  Lordships  to  look  to 
the  words  themselves ;  you  will  find  it  is  material  to  refer  to  the  clause  which  provides 
for  a  defect  of  execution  in  the  event  of  there  being  no  appointment.  First,  these 
remarkable  words  occur  :  the  appointment  "to  be  always  for  the  benefit  of  some  one 
or  more  of  such  child  or  children."  Now  if  the  construction  contended  for  by  the 
Appellant  be  correct — that  it  was  a  power  of  distributing  to  several,  and  not  of  giv- 
ing to  one — it  would  have  been  thus  framed  :  "  to  be  always  for  the  benefit  of  such 
children,"  in  the  plural  number,  if  the  settlor  had  not  had  in  contemplation  the  case 
of  one  child ;  but  having  in  contemplation  the  case  of  an  appointment  in  fa.vour, 
not  only  of  several,  but  of  one  child,  the  settlor  says,  "  such  appointment  to  be  always 
for  the  benefit  of  some  one  or  more  of  such  child  or  children."  If  it  had  been  "  one 
or  more  of  such  children,"  it  might  have  been  then  said,  tliat  the  object  was  to  prevent 
any  argument  being  on  an  illusory  appointment;  but  the  wording  is  not  so,  it  is  "  to 
be  always  for  the  benefit  of  some  one  or  more  of  such  child  or  children."  Finding, 
as  we  do,  that  word  "  child,"  I  hold  it  as  perfectly  clear  that  that  resolves  the  case, 
and  that  the  power  of  appointment  was  intended  to  be  executed  for  the  benefit  of 
one  child,  there  being  but  one  child. 

But,  ni}'  Lords,  that  is  not  the  most  material  argument  raised  upon  the  face  of  this 
instrument.  I  am  aware  it  may  be  said,  that  though  it  contemplated  a  number  of 
children,  still  its  object  was  to  give  a  power  of  appointing  the  fund  to  all  or  to  one 
of  those  children.  But  tliere  is  an  argument  arising  upon  another  clause,  the  clause 
providing  for  the  contin-[466]-gency  of  tlie  power  not  being  executed  :  "  then  in  trust 
for  all  and  every  the  child  and  children  of  the  said  Eliz.  Spode  by  the  said  Broad 
Malkin  to  be  begotten,  equally  to  be  divided  amongst  them,  if  more  than  one,  share 
and  share  alike ;  and  in  case  there  shall  be  but  one  such  child,  then  in  trust  for  such 
one  or  only  child."  Now,  I  ask  your  Lordships  to  consider  how  that  would  be  sensible, 
how  that  would  be  consistent  with  the  supposition  whereupon  the  construction  con- 
tended for  by  the  Appellant  rests?  According  to  that  construction  the  case  is  not 
provided  for,  in  the  previous  part  of  the  settlement,  of  there  being  but  one  child  ;  it 
is  a  casuJi  omussus ;  and  there  is  only  a  power  of  appointment  given  in  case  of  there 
being  several  children.  What  sense  is  there,  or  what  consistency  is  there,  with  that 
statement  and  that  view  of  the  subject,  in  saying,  "  I  give  you  the  power  of  appointing 
among  children  ;  but  I  do  not  give  you  the  power  of  appointing  at  all,  if  there  is 
only  one;  "  and  then  adding,  "but  if  you  should  fail  to  appoint,  there  being  more 
than -one,  it  shall  go  to  them,  share  and  share  alike;  and  in  case  of  there  being  but 
one,  it  shall  go  to  that  one  "  1  That  argument  is  totally  inconsistent ;  for  it  is 
making  the  second  condition  perfectly  superfluous  and  unnecessary,  because  the 
first  condition  was  sufficient,  namely,  the  failure  of  appointing  among  children.  It 
is  argued,  that  if  there  was  but  one  child,  then  that  one  child,  according  to  the  con- 
struction set  up  by  the  Appellant,  ought  to  have  taken  the  trust  fund  ;  for  there  could 
not  be  an  execution  of  the  power,  and  there  being  no  execution  of  the  power,  that 
child  must  take  the  fund  absolutely.  I  consider  these  clauses  to  furnish  a  very  strong 
and  decisive  answer  to  such  an  argument,  spelling,  as  we  are  accustomed  to  do,  most 
nicely,  [467]  instruments  of  this  nature  :  I  have  consulted  one  of  the  common-law 
Judges,  and  the  instant  I  mentioned  that  circumstance,  he  said  that  put  an  end  to 
the  question  altogether. 

My  Lords,  the  execution  of  the  power  was  to  be  such,  that,  under  such  conditions, 
restrictions  and  limitations  over  the  same,  it  should  be  always  for  the  benefit  of  some 
one  or  more  of  such  child  or  children.  It  has  been  insisted  that  such  restrictions 
and  limitations  over  the  same  are  not  for  the  benefit  of  the  child ;  and  that  these 
words,  therefore,  can  only  apply  to  the  execution  of  the  power  of  appointing  among 
several  children,  whose  various  interests  might  be  reconciled  and  the  children  bene- 
fited, by  conditions  and  limitations  being  imposed,  on  their  enjoyment  of  the  pro- 
perty;  but  that  such  conditions  could  not  benefit  one  single  appointee,  to  whom  th 
greatest  benefit  would  be,  the  unconditional  and  absolute  possession  of  the  property 
But  the  law  says  otherwise,  and  supposes  that  there  may  be  a  power,  with  these  r" 
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strictions  contained  in  it,  and  that  such  a  power  may  be  well  executed,  and  yet  that 
it  may  be  for  the  benefit  of  the  child. 

Having  thus  disposed  of  the  question  as  it  stands  upon  the  face  of  the  instrument 
itself,  I  now  come  to  the  authorities,  and  I  entirely  accede  to  what  has  been  said  at  the 
bar  upon  them.  In  Boi/lc  v.  The  Bp.  of  I'etcrborougli  (1  Ves.  jun.  299  ;  S.  C.  3  Bro. 
Ch.  Cas.  243)  this  question  was  much  considered  :  there  the  property  was  vested  in 
trustees,  "  upon  trust  for  the  husband  for  life,  then  for  tlie  wife  for  life,  and  after 
the  decease  of  the  survivor,  for  all  and  every  the  cliild  and  children  of  the  marriage, 
in  such  shares  and  proportions,  and  in  such  manner  and  form,  and  to  vest  at  such 
times,  as  the  huslxmd  and  wife,  or  [468]  the  survivor,  should  by  any  deed,  etc.  direct, 
limit  or  appoint;  and  in  default  of  aiipuintnient,  and  as  to  so  much  as  should  remain 
unappointed,  to  all  equally."  In  that  case  Lord  Thurlow  said,  "  The  form  of  it  is, 
if  no  appointment,  and  for  so  much  as  is  not  completely  appointed,  to  assign  to  all 
and  every  the  children,  if  more  than  one,  payable  at  twenty-one;  if  but  one,  then  to 
that  one,  payable  at  twenty-one.  If  it  had  stopped  there,  I  must  have  looked  upon 
it  to  be  a  provision  at  twenty-one,  after  the  death  of  the  mother;  but  it  goes  on  by 
directing,  that  if  any  such  child  shall  attain  twenty-one  in  the  life  of  the  mother,  his 
or  her  share  shall  be  considered  as  a  vested  interest,  etc.  I  think  that  must  relate  to 
unappointed  shares,  and  the  effect  of  that  phrase  is  not  to  bind  the  sliares  to  be 
appointed,  not  to  say  they  should  vest  at  twenty-one,  because  the  power  being  during 
life,  would  itself  specify  when  they  were  to  vest,  and  they  might  at  any  period  of  life, 
without  waiting  for  that  period;  for  there  was  no  limitation  upon  her  appointment, 
and  her  children  need  not  be  twenty-one  when  tliey  were  appointed  :  therefore  I 
think  this  was  intended  to  vest  an  interest  only  in  default  of  appointment.  That 
brings  it  to  the  question,  whether  the  power  has  not  lost  its  opportunity  of  being 
exercised  by  the  death  of  the  son,  or  whether  there  is  a  capacity  of  appointing  where 
only  one  child  is  left;  and  if  at  all,  whether  it  must  not  be  with  reference  to  the  clause 
which  provides  for  its  going  in  case  of  no  appointment.  The  words  breed  the  doubt. 
Where  there  are  only  two  children,  the  power,  by  way  of  exercise  of  discretion,  is 
totally  gone  by  the  death  of  one  before  it  is  exercised ;  and  it  cannot  be  the  same 
power,  in  point  of  extent,  as  when  meant  to  be  a  distribution  among  several,  for 
which  it  is  necessary  there  [469]  sliould  be  several.  But  this  clause  made  it  proper 
for  her  to  express  that  she  did  intend  her  power  to  bei  executed.  If  there  was  no 
appointment,  the  consequence  would  be  that  each  would  be  entitled  to  a  moiety,  be- 
cause there  was  no  appointment.  In  respect  of  that  clause  she  had  a  power  to 
appoint  to  one  only  ;  for  though  that  is  not  a  distribution,  it  is  an  expression  that 
it  shall  go  by  appointment,  and  not  transmit  for  want  of  it."  The  whole  of  that  case, 
my  Lords,  in  both  branches,  appears  to  me  not  distinguishable  materially  from  the 
present,  and  it  is  perfectly  certain  that  Lord  Thurlow  could  not  have  decided  that 
case  without  deciding  the  principle  on  which  the  decision  now  appealed  from  rests. 

My  Lords,  it  was  said  that  Alexander  v.  Alexander  (2  Ves.  sen.  640)  touched  a 
part  of  this  case;  Folkes  v.  Western  (9  Ves.  456)  also  was  relied  upon  on  the  part  of 
the  Appellant.  Much  doubt  has  been  thrown  upon  that  case  at  different  times;  it 
was  said  there  was  another  point  in  tliat  case  decided,  which  had  been  wrongl}' 
decided ;  but  my  opinion  is,  that  Folkes  v.  Western,  as  far  as  it  applies  to  this  case, 
is  rather  against  than  for  the  purpose  for  which  it  was  cited.  My  Lords,  I  rely 
upon  the  reasons  I  have  given  independently  of  authorities,  particularly  the  first, 
and  above  all  that  part  of  it  on  which  I  have  thought  it  right  to  go  into  greater 
detail;  for  these  reasons  it  appears  to  me  that  the  present  judgment  is  right,  and  I 
shall  move  your  Lordships  that  the  judgment  of  the  Court  below  be  affirmed.  I  do 
not  propose  to  your  Lordships  to  give  anj'  costs  in  this  case :  it  appears  that  the 
money  went  to  the  uncle  of  the  wife,  upon  her  death  ;  the  husband  probably  was 
advised  that  there  was  a  s©-[470]-rious  question  whether  he  was  not  entitled  to  it; 
and  I  think,  under  these  circumstances,  your  Lordships  are  not  called  upon  to  give 
costs. 

Judgment  affirmed,  without  costs. 
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APPEAL 

From  the  Court  of  Chancery  in  Ireland. 

EDWARD  HOULDITCH,  JOHN  HOULDITCH,  JAMES  HOULDITCH,  and  FRANCIS 
STVBBS,— Appellants ;  The  Most  Honourable  GEORGE  AUGUSTUS  MAR- 
QUESS OF  BONEGAL^—Eespondent. 

[Mews'  Dig.  viii.  302,  342  ;  S.C.  8  Bli.  N.S.  301  ;  and  see  Beatt.  146,  390,  and  1  Dr. 
and  Wal.  461,  where  the  history  of  tlie  various  proceedings  in  this  case  is 
traced.  Lord  Brougham's  view  (2  CI.  and  F.  477)  as  to  foreign  judgments 
disapproved  of  in  Godard  v.  Gray,  1870,  L.R.  6  Q.B.  149;  and  see  Abonhff  v. 
Oppenheimer,  1882,  10  Q.B.D.  300  ;  I'l-mberton-v.  Hughes  (1899),  1  Ch.  781  ;  and 
In  re  Maudslay,  Son.%  and  Field  (1900),  1  Ch.  611.]" 

The  creditors  of  a  person  resident  in  Ireland,  filed  a  bill  in  tiie  English  Courtj 
of  Chancery,  and  obtained  a  decree  for  an  account,  etc.,  and  afterwards  (thq 
property  of  the  debtor  lying  chiefly  in  Ireland)  filed  a  bill  in  the  Court  of 
Chancery  there,  praying  to  have  the  full  benefit  of  the  proceedings  in  the 
English  suit.  The  Court  of  Chancery  in  Ireland  dismissed  such  second  bill 
as  for  want  of  jurisdiction.  Held  tliat  the  judgment  of  the  Court  of  Chancery 
in  Ireland  was  erroneous,  that  the  proceedings  in  the  English  Court  of 
Chancery  were  in  the  nature  of  a  foreign  judgment,  and  were  to  be  treated 
as  such  in  Ireland,  namely,  as  prima  facie  evidence  of  right  in  the  party  who 
had  obtained  the  judgment.  Held  also  tliat  this  House  could  either  remit 
the  case  with  directions,  or  appoint  a  receiver,  and  take  such  other  proceed- 
ings as  the  Court  of  Cliancery  in  Ireland  might  have  done. 

The  Respondent,  in  January  1799,  succeeded  to  his  father's  titles  and  honours, 
and  became  Marquess  of  Donegal!,  and  tenant  for  life  in  possession  of  very  large 
real  estates  in  Ireland,  subject  to  family  charges,  and  as  to  part  tO'  a  jointure  rent- 
charge  of  £1000,  to  [471]  Barbara,  Dowager  Marchioness  of  Donegall,  since  deceased. 

Between  the  3'ear  1790,  when  the  Respondent  attained  his  age  of  twenty-one  years, 
and  the  death  of  his  father,  he  had  incurred  very  heavy  debts,  to  provide  means  for 
discharging  which,  was,  upon  succeeding  to-  his  estates,  one  of  his  first  cares  ;  and 
accordingly,  by  an  indenture,  dated  the  20th  day  of  April  1799,  and  made  between 
the  Respondent,  of  the  1st  part;  James  Dashwood,  John  Agnew,  William  M'George 
and  William  Lyon,  of  the  2d  part;  and  Francis  Const  and  George  Downing,  of  the 
3d  part;  he  demised  to  the  parties  secondly  named,  their  executors,  administrators 
and  assigns,  all  his  real  estates  in  Ireland  therein  particularly  mentioned,  being 
the  estates  of  wliich  he  was  tenant  for  life  as  aforesaid  :  To  hold  the  same  unto  the 
said  James  Dasliwood,  John  Agnew,  William  M'George  and  William  Lyon,  their 
executors,  administrators  and  assigns,  for  a  term  of  ninety-nine  years,  without  im- 
peachment of  waste,  if  the  Respondent  should  so  long  live ;  upon  trust,  after  providing 
for  costs,  to  pay  to  tlie  Respondent  an  annual  sum  of  £10,000,  free,  etc.,  for  his 
support.  And  upon  trust  to  permit  tlie  residue  of  such  rents,  issues  and  profits  to 
form  a  fund  for  liquidation  of  the  Respondent's  debts  as  thereinafter  mentioned; 
and  the  said  trustees  were  to  investigate  and  allow  or  disallow  the  claims  of  the 
creditors  of  the  Respondent,  and  were  to  issue  debentures  for  the  payment  of  such 
sums  as  might  be  found  due. 

Debentures  were  issued  under  this  deed,  one  of  which  was  purchased  by  a  Mr. 
Jones.  On  the  7th  January  1802,  the  representatives  of  Jones  filed  their  bill  in  the 
English  Court  of  Chancer}',  for  the  purpose  of  having  tlie  trusts  of  the  deed  carried 
into  effect ;  and  [472]  in  July  1803  a  decree  was  made  in  that  suit,  appointing  a 
receiver. 

The  same  parties  also  in  1804  filed  a  bill  against  the  present  Respondent,  in 
Ireland  ;  and  in  April  1807,  a  supplemental  bill  against  him,  he  having  then  come 
within  the  jurisdiction  of  the  English  Court  of  Chancery.  In  Juh'  1807,  Respondent 
filed  his  answer  to  that  bill.  In  February  1808,  a,  decree  was  pronounced  by  the 
Master  of  the  Rolls  in  this  supplemental  cause,  directing  that  the  Plaintiff  therein 
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should  have  the  benefit  of  his  origiual  suit,  etc.  No  further  proteediiigs  were  taken 
iu  tlie  English  or  Irish  suit.  A  person  named  Dennis  Berry  was  the  holder  of  soma 
of  the  debentures  issued  by  the  trustees,  and  these  debentures  came  into  the  possession 
of  Messrs.  Houlditch  ;  and  in  May  1810,  they  tiled  a  bill  in  the  Court  of  Chancery 
in  Ireland,  on  behalf  of  tiiemselves  and  the  other  creditors  of  the  Respondent  who 
had  established  their  claims  in  the  said  English  suit,  praying,  amongst  other  things, 
that  the  trusts  of  the  said  indenture  of  the  20th  of  April  I7i)i),  might  l>c  fully  estab- 
lished, and  might  be  carried  into  full  effect  and  execution  :  and  that  the  other  creditors 
of  the  said  Respondent,  who  had  established  their  demands  in  the  said  cause  so 
instituted  in  England,  who  should  contribute  to  the  expense  of  the  said  suit,  might 
have  the  full  benefit  of  the  said  suit,  and  the  several  proceedings  therein,  at  the  hear- 
ing of  the  said  cause.     And  that  an  account  might  be  taken,  etc. 

The  Respondent  put  in  his  answer  to  this  bill  in  November  I.SIO:  and  insisted 
on  the  invalidity  of  the  debenture  in  respect  of  which  this  particular  suit  was  in- 
stituted, as  having  been  granted  upon  a  debt  originating  in  a  gaud)ling  transaction. 
An  amended  bill  and  answer  were  subsequently  filed,  [473]  but  no  further  jiroceed- 
ings  were  taken  in  the  suit.  But  on  the  14th  November  ISl.s,  Messrs  Houlditch  filed 
a  new  bill  to  enforce  all  their  securities. 

The  Respondent  appeared,  and  gave  the  same  answer  to  this  bill  as  to  the  former. 
— On  the  "iith  of  January  1821,  the  Appellants  filed  a  supplemental  bill  in  England, 
to  have  the  benefit  of  Jones's  suit.  The  Respondent,  in  May  1821,  filed  his  answer  to- 
the  said  supplemental  bill,  impeaching  the  said  securities,  as  being  grounded  on 
gambling  debts  and  other  illegal  demands,  and  stating  that  in  the  year  1804  they 
had  been  admitted  in  the  original  suit  without  sufficient  proof;  and  that  the  parties 
ii>  that  suit  in  England  had  proceeded  in  the  Court  of  Chancery  in  Ireland,  praying 
the  same  relief  which  was  sought  for  by  the  aforesaid  proceedings  in  the  Court  of 
Chancery  in  England;  and  that,  considering  the  said  proceedings  in  Ireland  to  be 
those  which  alone  could  be  eft'ec'tual,  the  Respondent's  estates  being  all  situated  there, 
the  Respondent  had  directed  his  attention  principally  to  the  Irish  ]iroceedings,  and 
accordingly  had  put  in  an  answer,  and  taken  issue  with  the  parties  on  the  merits. 
And  also,  that  the  said  Messrs.  Houlditch  had,  in  the  year  1818,  filed  their  bill  in  the 
Court  of  Chancery  in  Ireland  against  the  Respondent,  for  recovery  of  the  very  same 
securities  for  which  they  had  subsequently  filed  the  said  supplemental  bill  in  England  : 
in  which  suit,  in  Ireland,  the  Respondent  had  put  in  his  answer  upon  the  merits,  im- 
peaching the  consideration  for  tlie  securities,  and  had  joined  issue  with  the  Appel- 
lants, the  said  Messrs.  Houlditch,  which  suit  was  then  pending  in  Ireland ;  and 
alleged  tliat  the  Appellants,  with  tlie  view  of  shutting  out  the  merits,  and  procuring 
the  benefit  of  the  report  in  the  English  cause  made  on  [474]  the  10th  day  of  August 
1804,  had  filed  the  said  supplemental  bill  in  England. — On  the  25tli  of  November' 
1823,  the  said  supplemental  cause  coming  on  to  be  heard  before  his  Honor  the  then. 
Vice-Chancellor,  it  was  decreed  [see  1  Sim.  and  St.  491],  that  the  said  decree  of  July 
1803,  the  decree  of  February  1808,  and  the  account  and  inquiries  thereby  directed, 
and  the  several  orders  and  other  proceedings  iu  the  former  original  and  supplemental 
suits  in  England,  should  be  carried  on  and  prosecuted  by  and  between  the  parties  in 
the  then  pending  supplemental  suit,  in  the  like  manner  as  the  said  former  decrees 
and  orders  might  have  been  prosecuted  between  the  parties  thereto,  if  living  and 
carrying  on  the  same.  On  the  1st  Jul}'  1825,  Master  Wingfield  made  his  report 
in  the  English  suit ;  and  on  the  18th  June  1827,  an  order  was  made  on  further  direc- 
tions in  that  suit.  On  the  15th  November  1827,  the  Appellants  filed  a  supplemental 
bill  in  Ireland,  praying  to  have  the  benefit  of  the  English  suit  secured  to  them  in 
Ireland,  by  the  decree  of  the  Court  of  Chancery  there.  The  Respondent  put  in  his 
answer  to  the  Irish  supplemental  bill ;  and  on  the  8th  December  1828,  the  bills  of  1818 
and  1827  were  dismissed,  and  the  Appellants  on  the  same  day  filed  a  new  original  bill 
to  have  tlie  fuU  benefit  of  the  English  proceedings.  On  the  6th  July  1829,  the  Re- 
spondent put  in  his  answer  to  the  bill  of  1828;  and  insisted  that  no  creditor  could 
have  the  benefit  of  the  trusts  of  the  deed  of  the  20th  of  April  1799,  except  such  as 
had  availed  themselves  of  the  terms  and  provisions  of  it,  and  that  the  decree  made  iu 
the  said  original  cause  in  England  was  erroneous,  in  allowing  all  creditors,  prior 
to  the  20th  April  1799,  indiscriminately  to  come  in  ;  and  that,  in  fact,  the  proceedings 
and  decrees  in  tlie  said  original  and  supplemental  suits  iu  England  were  altogether 
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irregular  [475]  and  erroneous,  and  were  obtained  while  the  Respondent  was  absemt 
out  of  the  jurisdiction;  and  the  Respondent  insisted  that  the  said  decree  of  the  23d 
of  July  1803,  extended  the  relief  beyond  what  a  Court  of  Equity  had  jurisdiction  to 
give,  in  letting  in  all  the  creditors  (even  by  simple  contract)  who  had  not  performed 
the  requisites  required  by  the  said  deed;  and  that  if  the  Respondent  had  been  pre^ 
sent,  or  had  been  afforded  an  opportunity  of  contesting  the  claims  put  in  in  the  said 
cause,  that  he  could  have  shown  most  of  them,  particularly  those  of  the  said  Bennis 
Berry,  to  have  been  founded  on  gambling  and  other  illegal  and  usurious  considera<- 
tious ;  and  he  submitted  that  tlie  course  adopted,  in  first  obtaining  a  decree  and  report 
behind  his  back  in  England,  and  then  seeking  to  have  the  benefit  of  such  proceeding, 
so  as  to  shut  out  all  discussion  on  the  merits  or  nature  of  the  original  claims,  waa 
higjily  objectionable,  and  such  as  tlie  Court  in  Ireland  should  not  give  efi'ect  to.  And 
the  Respondent  further  stated  the  bill  filed  by  the  Appellants,  E.,  J.  and  J.  Houlditch, 
in  May  1810,  and  the  proceedings  had  thereon  ;  and  insisted  that  the  answers  to  tliat 
bill  were  notice  to  the  Appellants,  Messrs.  Houlditch,  of  the  illegality  and  invalidity 
of  certain  debentures,  so  that  they  had  purchased  the  same  with  full  notice  of  tlieir 
being  impeached.  And  the  Respondent  further  insisted  that  the  fact  of  the  Appel- 
lants, Messrs  Houlditch,  having  left  unprosecuted  two  suits  in  Ireland, — namely, 
the  said  bill  of  1810,  and  the  bill  of  1818  on  the  same  subject-matter,  in  which  the 
merits  of  the  case  were  in  issue,  and  could  have  been  gone  into, — in  order  to  pro- 
secute the  English  suit,  where  the  question  upon  the  merits  was  shut  out,  was  a 
manifest  proof  of  the  fraudulent  nature  of  their  demands.  And  the  Respondent 
im-[476]-peached  the  decree,  as  giving  to  the  Appellants  a  claim  to  payment  to  de>- 
bentures  as  to  which  tliey  had  made  out  no  title. — This  cause  being  at  issue,  the 
Respondent  on  the  28th  of  April  1830,  filed  his  cross  bill,  in  the  nature  of  a  bill  of 
discovery,  putting  in  issue  the  errors  and  irregularities  in  the  English  proceedings, 
and  in  aid  of  his  defence  in  the  original  cause  :  and  the  Appellants,  Messrs  Houlditch, 
put  in  answers  thereto,  before  they  put  in  a  full  answer  :  and  issue  having  been 
joined,  witnesses  were  examined,  and  proofs  taken.  Both  causes  were  set  down  to 
be  heard  together,  and  were  in  hearing  for  several  days  ;  and  on  tlie  23d  of  Jajiuary 
1832,  Lord  Plunkett,  the  Lord  Chancellor  of  Ireland,  was  pleased  to  dismiss  the  cross 
bill,  the  same  having  been  in  its  nature  a  mere  bill  of  discovery;  and  his  Lordship 
also  dismissed  the  Appellants'  original  bill. 

Sir  E.  Sugden  and  Mr.  Bethell  appeared  for  the  Appellants  ;  and  Mr.  Knight  and 
Mr.  Rolfe  for  the  Respondent. — [As  the  Lord  Chancellor,  in  his  judgment,  enters 
pretty  fully  into  the  reasons  on  which  his  decision  is  founded,  it  has  not  been  deemed 
necessary  to  insert  the  arguments  of  counsel.] 

The  Lord  Chancellor  : — This  case  is  of  considerable  importance,  with  a  view  to  the 
general  law  of  the  country  and  of  all  parts  of  this  empire,  and  with  relation  to  pro- 
ceedings in  Courts  of  Law,  and  to  appeals  in  respect  of  the  judgments  of  foreign' 
Courts.  One  point  of  law,  at  least,  is  clear,  namely,  that  a  judgment  between  parties 
in  a  Court  is  conclusive  between  them  and  between  those  who  are  privy  to  the  suit. 
But  it  is  equally  clear  that  a  judgment  in  a  foreign  Court  of  Record  (and  in  foreign 
countries  they  do  [477]  not  know  Uie  distinction  between  Courts  of  Record  and 
Courts  not  of"  Record)  may  be  made  the  ground  of  proceeding  in  the  Courts  of  this 
country  ;  and  the  great  rule  of  all  civilized  countries  among  each  otlier  is,  (and  the 
rule  is  equally  applicable  to  Irish,  Scotch  and  Colonial  judgments,  as  to  those  of 
foreign  countries,)  that  a  judgment  in  any  one  of  them  may  be  made  the  ground  of 
proceeding  validly  and  with  effect  in  this  country ;  but  no  more.  The  mode  of  pro- 
ceeding is  that  of  an  action  on  simple  contract,  an  action  of  assumpsit.  The  ques- 
tion has  been  a  vexata  questio  in  our  Courts,  and  numerous  dicta,  have  been  uttered 
upon  the  point,  whether  a  foreign  judgment  is  only  i^rimd  facie  a  ground  of  action, 
or  whether  it  is  conclusive  and  not  traversable.  The  language  of  the  opinions  on 
one  side  has  been  so  strong,  that  we  are  not  warranted  in  calling  it  nierely  the  in- 
clination of  our  lawyers;  it  is  their  decision,  that  in  this  country  a  foreign  judgment 
is  only  prima- facie,  not  conclusive  evidence  of  a  debt.  One  argument  is  clear,  that 
the  difference  between  our  Courts  and  their  Courts  is  so  great,  that  it  would  be  a 
strong  thing  to  hold  that  our  Courts  should  give  a  conclusive  force  to  foreign  judg- 
ments, when,  for  aught  that  we  know,  not  one  of  the  circumstances  that  we  call 
necessary  may  have  taken  place  in  procuring  the  judgment;     In  Buchanan  v.  Ruder 
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(1  Camp.  63  ;  9  Ea.st,  192)  it  was  found  that  thi3  judfrmeiit  had  been  fi^iven  witlioub 
there  having  been  an  appearance  of  the  ])art\'  against  whom  that  judgment  was 
passed  ;  and  is  it  to  be  endured  that  the  Courts  of  tliis  country  should  be  bound  by 
tliat  which  is  not  founded  upon  any  rational  i)rinciple  of  proceeding?  So  with 
regard  to  other  cases  of  decisions  of  foreiy:n  Courts;  for  the  princi])les  of  tlie  [478] 
law  are  different  in  each:  the  law  of  Algiers,  for  instance,  might  otherwise  be  held 
binding  in  our  Courts;  Algiers,  where  we  have  only  a  consul ;  or  the  law  of  Turkey, 
where  we  have  an  ambassador,  might  be  so  recognised.  If  that  were  tlie  case,  the  law 
of  a  foreign  country  might  be  made  to  have  the  effect  of  binding  land  in  this  country. 
In  tliose  two  countries  a  man  is  allowed  more  than  one  wife.  Suppose  the  law  of 
that  country  held  conclusive  here,  and  then  you  might  be  called  on  to  make  a  declara- 
tion that  the  son  of  a  second  marriage  was  the  heir,  tliough  the  daughter  of  a  first 
marriage,  (both  wives  being  still  living,)  was  iu  existence  ;  which  would  be  against  our 
law,  that  does  not  recognise  a  second  marriage  during  the  existence  of  the  first; 
and  yet  the  lex  loci  contractus  would  say,  that  such  a  descent  was  valid.  I  give  these 
as  instances  or  examples  of  what  would  be  the  consequences  of  holding  that  foreign 
sentences  were  in  themselve,s  valid ;  but  they  also  illustrate  the  expediency  and 
soundness  of  the  view,  that  the  judgments  of  foreign  Courts  are  traversable.  In 
Walker  v.  Witter  (Doug.  1)  this  doctrine  was  held  ;  and  when  in  GaJbraif/i  v.  Neville, 
which  is  not  reported,  a  dictum  of  Lord  Hardwicke's  was  quoted,  that  a  judgment  in 
the  Court  of  Great  Sessions  of  Wales  could  not  prevail  in  this  country,  but  might  bo 
traversed.  Lord  Kenyon  was  amazed,  and  said  that  such  a  judgment  was  conclusive. 
Mr.  Justice  BuUer's  judgment,  however,  was  the  otlier  way;  and  so  was 
the  judgment  of  Lord  Ellenborough,  in  Tarleton  v.  Tarleton  (i  Maule 
and  Selw.  20),  with  which  I  agree;  for  it  was  held  there  that  it  was  only  conclusive 
upon  a  collateral  matter.  Mr.  Justice  Bayley  there  said  (ib.  23),  "  How  is  this  plain- 
tiff' to  be  called  on  to  unravel  these  proceedings?  As  between  [479]  the  parties  to  this 
suit,  the  justice  of  it  might  be  again  litigated;  but  as  to  a  stranger  it  cannot."  If 
Lord  Ellenborough  used  the  general  expression  there  attributed  to  liim  (■!  Maule  and 
Selw.  22),  it  must  have  been  merely  from  a  recollection  of  a"  hasty  opinion  at  nisi 
pi'ius,  when  he  said  that  he  thought  he  did  not  sit  at  nisi  prius  to  try  a  writ  of  error 
on  the  proceedings  in  the  Court  abroad.  In  fact  he  might  have  sat  for  such  a.  purpose 
had  the  original  parties  litigated  the  original  judgment;  for  I  hold  that  such  a 
judgment  is  not  conclusive  in  all  cases,  and  so  it  might  have  been  inquired  into  by 
the  Court'.  But  for  the  same  reason  I  think  that  the  Chancellor  of  Ireland  was  wrong 
in  this  case.  In  Martin  v.  Lucy  the  Vice-Chancellor  pronounced  a  decree  that  I  could 
not  affirm ;  but  that  at  least  shows  that  it  might  have  been  made  a  ground  of  proceed- 
ing, though  it  was  not  conclusive.  The  Chancellor  of  Ireland,  however,  excluded  all 
consideration  of  the  merits  of  the  decree;  so  that  the  consequence  was,  that  if  one 
or  two  matters  of  it  only  had  been  impeachable  he  could  not  have  set  them  right, 
though  the  party  might  have  been  right  in  nine  parts  out  of  ten  of  the  whole.  It  is 
possible  that  the  party  was  right  in  some  of  the  points :  he  wanted  a  receiver  ap- 
pointed, and  an  injunction  to  restrain  the  other  party,  to  which  I  am  of  opinion 
he  was  entitled.  I  agree  with  Lord  Plunkett  that  there  has  not  been  sufficient  to  im- 
peach the  judgment  of  the  Court  here;  and  as  to  the  rest,  I  am  of  opinion  that  the 
party  applying  to  the  Irish  Court  of  Chanceiy  was  entitled  to  have  its  assistance.  1 
shall  not  enter  into  reasons  in  support  of  the  opinion  in  which  we  agree  ;  I  shall  only 
state  them  when  there  is  a  difference  of  opinion.  It  is  said  that  it  is  doubtful,  if  it  is 
not  altogether  denied,  that  a  [480]  Court  of  Equity  here  can  appoint  a  receiver  of 
property  abroad.  The  practice  iu  these  cases  is  strongly  against  any  such  doubt. 
It  is  said  that  the  cases  are  not  disputed  cases  ;  it  seems  to  me  that  they  are.  Hihhert 
V.  Hihhert  was  a  disputed  case;  but  Sir  Arthur  Piggott  did  not  resist  the  appoint- 
ment  on  this  ground,  he  put  it  altogether  on  a  different  ground  ;  while  in  ex  [Xirte 
Lindesay,  Sir  Anthony  Hart,  amicus  curiae,  suggested  that  such  was  every  day's 
practice.  The  same  principle  was  expressly  recognised  in  Lord  Cranstown  v.  Johnston 
(3  Vcs.  jun.  182),  in  Comyn's  Digest  (Tit.  Foreclosure),  and  in  Ij07-d  Baltimore  v. 
Penn  (1  Ves.  444).  All  these  cases  show  that  Courts  of  Equity,  by  acting  in  per- 
sonam, may  mediately  affect  landed  property  abroad  ;  they  cannot  bind  the  land 
directly,  but  they  can  bind  it  indirectly  by  the  person  of  the  suitor.  The  judgment, 
therefore,  tliat  I  shall  suggest  to  your  Lordships  is,  to  reverse  tlie  decree,  as  far  as 
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that  decree  dismisses  tlie  bill  filed  in  the  Court  of  Chancery  in  Ireland,  praying  that 
Court  for  the  enforcement  of  a  decree  of  the  Court  of  Chancery  here ;  and  to  declare 
tliat  the  Court  below  has  jurisdiction  to  act  on  such  a  decree,  but  liable  to  the  opening 
of  the  question  which  that  decree  brings  before  that  Court.  I  shall  take  further  time 
to  consider  whether  I  shall  say  that  the  decree  was  well  founded  in  the  Court  below, 
or  only  to  direct  further  consideration,  and  tlius  to  set  up  the  jurisdiction.  If  tlie 
Appellant  is  satisfied  with  the  decree  being  remitted,  I  shall  do  no  more;  but  if  he  ia 
not,  I  shall  go  further,  and  appoint  a  receiver  and  decree  an  injunction. 

The  decree  of  the  23d  January  1832  was  afterwards  reversed,  and  the  Appellant 
declared  to  be  entitled  to  [481]  have  the  assistance  of  the  Court  of  Chancery  in 
Ireland  for  carrying  into  effect;  the  order  made  by  tlie  Court  of  Chancery  in  England. 
A  receiver  was  ordered  to  be  appointed,  and  further  directions  were  reserved  to  the 
Court  of  Chancery  in  Ireland.* 


CASE  of  The  ATTORNEY-GENERAL  and  The  LORD  ADVOCATE. 
The  Attorney-general  of  England  has  precedency  over  the  Lord  Advocate  of 
Scotland,  in  all  matters  in  which  they  may  appear  as  cou-.isel  at  the  bar  of 
this  House. 

The  Attorney-general  of  England  and  the  Lord  Advocate  of  Scotland  having 
been  together  as  counsel  for  the  same  party,  in  the  cases  of  Turner  v.  Balhndene, 
Fo7-hes  V.  Livniffsfone,  Houston  v.  Duncan,  and  other  appeal  cases  from  Scotland, 
a  question  arose  between  them  at  the  bar  on  the  right  of  precedency,  and  was 
partially  ai-gued  on  the  several  occasions. 

The  Attorney-general  (Sir  J.  Campbell),  in  support  of  his  claim: — The  otBce 
of  Attorney-general  is  the  first  in  importance  under  the  Crown,  held  by  any  member 
of  the  bar ;  it,  therefore,  ranks  above  all  others.  There  are  two  cases  which  tend  to 
prove  this  rank:  One  occurred  in  1777,  when  Heni-y  Dundas  was  Lord  Advocate, 
in  which  the  petition  of  appeal  was  presented  to  this  House,  and  was  signed,  in  the 
first  instance,  by  the  Attorney-general,  and  after  him  by  the  Lord  Advocate.  The 
other  was  a  case  in  which  the  Duke  of  Gordon  was  the  appellant,  and  the  case  [482] 
was  signed  first  by  Sir  John  Copley,  the  Attorney-general,  and  then  by  Sir  William 
Rae,  the  Lord  Advocate.  The  analogy  furnished  by  the  Act  of  Union  between  the 
two  countries  decides  the  question.  In  one  of  the  article®  of  that  Act  t  it  is 
stipulated,  that  all  English  peers  shall  take  precedence  of  all  Scotch  peers  of  their 
own  rank,  at  the  time  of  the  Union  :  so  that  the  holder  of  an  English  barony,  created 
the  day  before  the  passing  of  the  Act  of  Union,  does  take  precedence  of  the  premier 
Scotch  baron.  The  same  principle  must  be  extended  to  this  case ;  for  the  two  offices, 
like  the  peerages,  were  in  existence  at  that  period ;  and  supposing  these  law  officers, 
being  the  first  of  their  respective  countries,  "  are  of  like  orders  and  degrees,"  the 
English  law  officers  of  the  Crown  will  take  precedence  of  the  Scotch  functionaries 
of  the  same  rank. 

The  Lord  Advocate  (Mr.  Jeffrey) :  — No  opportunity  has  been  afforded  to  be 
])repared  with  authorities  to  argue  this  question.  The  cases  cited,  however,  prove 
nothing;  the  petitions  of  appeal  might  have  been  signed,  in  the  order  stated,  by 
mere  accident.  There  is  no  analogy  to  be  drawn  from  the  articles  of  the  Act  of 
Union  with  respect  to  the  precedency  of  English  and  Scotch  peers  ;  but  even  if  such 
analogy  .exists,  it  does  not  apply  in  favour  of  the  claim  now  set  up  by  the  Attorney- 
o-eneral :  for  that  law  officer  is  not  the  first  law  officer  of  the  Crown :  the  Advocate- 
general  has  always  led  him  in  the  Ecclesiastical  Courts,  and  in  other  courts  of 

*  See  Iloulditch  v.  Doneffall,  Lloyd  and  Goold's  Cases  in  the  Court  of  Chancery 
in  Ireland,  before  Lord  Chancellor  Sugden,  page  82. 

t  Article  23.  By  which  it  is  declared,  "  tliat  all  peers  of  Scotland,  and  their 
successors  to  their  honours  and  dignities,  shall  from  and  after  the  Union  be  peers 
of  Great  Britain,  and  have  rank  and  precedency  next  and  immediately  after  the 
peers  of  the  like  orders  and  degrees  in  England  at  the  time  of  the  Union." 
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[483]  England  itself. — [The  Lord  Chiincellor :  There  was  a  veiy  celebrated  case  in 
this  House,  which  lasted  some  weeks,  and  in  which  the  Attorney-general  led  the 
Advocate-general.] — That  must  have  been  matter  of  accommodation,  and  could  only 
have  been  done  under  protest.  The  Attorney-general  was  not,  until  lately,  the 
second  law  officer  of  the  Crown  in  this  country:  according  to  Blackstone  (^i  Hlac. 
Comm.  28),  not  only  the  Advocate-general,  but  the  King's  ancient  Serjeant  and  the 
King's  premier  Serjeant,  ranked  above  him. — [The  Lord  Chancellor:  The  question 
was  mooted  some  years  ago,  and  was  referred  to  the  Crown,  when,  in  order  to 
settle  it,  a  warrant  *  was  issued,  deciding  that  the  Attorney-general  should  lead  the 
King's  ancient  Serjeants.] — That  order  makes  no  mention  of  any  precedency  given 
him  over  the  Advocate-general,  and  the  practice  always  has  been  to  consider  the 
Advocate-general  as  entitled  to  lead  him.  The  Attorney-general  is  not,  therefore, 
tlie  first  law  officer  of  the  Crown  in  England.  The  Lord  Advocate  is  the  first  law 
officer  of  the  Crown  in  Scotland:  he  possesses,  too,  a  degree  of  power  which  has  not 
been  [484]  entrusted  to  the  Attorney-general ;  he  may  commit  a  man  to  prison, 
and  in  this  respect  exercises  all  the  authority  of  a  magistrate.!  As  he  possesses,  in 
Scotland,  a  higher  degree  of  authority  than  is  enjoyed  by  the  Attorney-general  in 
England,  and  as  he  is  in  Scotland  tlie  first  law  officer  of  the  Cro'wn  (and  these  are 
cases  of  Scotch  appeals),  while  the  Attorney-general  is  only  the  second  law  officer 
of  the  Crown  in  England,  the  decision  of  this  question  of  precedency  must  be  in 
favour  of  the  Lord  Advocate  of  Scotland. 

The  Attorney-general,  in  reply: — The  analogy  drawn  from  the  Act  of  Union 
with  Scotland  must  decide  this  case.  That  analogy  is  applicable  here.  The  Attorney- 
general  is  the  first  law  officer  of  the  Crown  in  England.  The  argument  founded 
on  the  table  of  precedency  in  Blackstone,  is  in  favour  of  the  right  of  the  Attorney- 
general.  The  King's  two  ancient  Serjeants,  and  then  the  Advocate-general,  are  there 
all  placed  above  him.  The  warrant  of  the  Crown,  the  fountain  of  honours,  changed 
their  position  entirely  ;  it  placed  the  Attorney-general  above  each  of  the  two  ancient 
Serjeants  :  and  as  it  effected  no  change  in  the  relative  rank  of  the  two  ancient  Ser- 
jeants and  the  Advocate-general,  it  placed  the  Attorney-general,  by  necessary  and 
unavoidable  implication,  above  all  three.  Adopting,  therefore,  the  argument  on 
the  other  side,  it  is  quite  clear  that  the  Attorney-general  is  the  first  law  officer  of 
the  Crown  in  England,  and,  as  such,  is  entitled  tO'  the  precedence  now  claimed 
The  fact  that  the  claim  is  now  urged  in  cases  of  Scotch  appeals  makes  nO'  difference. 

[485]  The  Lord  Chancellor: — My  Lords,  in  this  matter,  which  was  considered  a 
knotty  point  when  it  was  last  before  your  Lordships,}:  (and  it  was  several  times 
mentioned,  though  not  within  the  last  few  months),  I  have  taken  time  to  consider  the 
question,  and  I  have  conferred  on  it  with  learned  persons  wlio  had  materials  to 
form  a  sound  opinion  ;  and  their  and  my  opinion,  after  the  best  consideration  I  can 
give  it,  is  that  there  is  no  doubt,  nor  ought  there  ever  to  have  been  any  question 
upon  it,  that  the  Attorney-general  of  England  leads  the  Lord  Advocate  of  Scotland 
in  all  cases,  whether  Scotch  or  English,  in  the  House  of  Lords,  or  in  any  other  Court 
in  which  the  Lord  Advocate  can  practice,  whether  in  the  Privy  Council  Court,  the 
Court  of  Delegates,  the  House  of  Commons,  (supposing  them  not  to  be  Members), 
or  in  the  House  of  Lords;  they  lead  according  to  rank,  first  the  Attorney-general, 

*  See  6  Taunt.  424.  "  Whereas  our  Attorney  and  Solicitor-general  now  have 
place  and  audience  in  our  Courts  next  after  the  two  ancientest  of  our  serjeants-at- 
law  for  the  time  being,  and  before  our  other  serjeants-atlaw :  We  considering  the 
weighty  and  important  affairs  in  which  our  Attorney  and  Solicitor-general  are 
employed,  and  on  which  the  Attorney  and  Solicitor-general  of  us.  our  heirs  and 
successors,  may  hereafter  be  emjjloyed,  do  hereby  order  and  direct  that  at  all  times 
hereafter  the  Attorney  and  Solicitor-general  of  us,  our  heirs  and  successors,  shall 
have  place  and  audience  as  well  before  the  said  two  ancientest  of  our  serjeants-at- 
law,  as  also  before  every  person  who  now  is  one  of  our  serjeants-at-law,  or  hereafter 
sliall  be  one  of  the  serjeants-at-law  of  us,  our  heirs  or  successors."  This  order  is 
dated  "  Carlton  Palace,  14  Dec,  in  the  51th  year  of  our  reign." 

t  Qu.  Wliether  this  is  not  merely  a  power  possessed  by  him  as  Public  Prosecutor  ; 
a  character  in  which  he  unites  the  functions  of  a  magistrate  and  a  grand  jurv. 

J   Mr.  Murra}'  had  in  the  meantime  succeeded  to  the  office  of  Lord  Advocate. 
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and  next  the  Lord  Advocate.  I  threw  out  the  reasons  which  induced  me  to  think  so 
at  various  times  when  this  matter  was  before  your  Lordships.  But  this  by  no  means 
precludes  any  arrangement  from  being  made  between  them,  for  in  Scotch  cases  it 
may  sometimes  be  convenient  for  the  Lord  Advocate  tO'  go  before  the  Attorney- 
generah  But  an  arrangement  of  this  description  cannot  alter  the  principle.  If 
the  Lord  Advocate  led  the  Attorney-general,  qiuisi  Lord  Advocate,  it  might  be  in 
respect  of  two  things;  the  one  as  to  the  Court  in  which  he  practised,  and  the  other, 
his  own  office ;  but  it  never  can  be  owing  to  the  nature  of  the  case :  consequently, 
whether  it  be  in  a  Crown  cause,  or  a  cause  between  subject  and  subject,  and  whether 
it  be  a  Scotch  or  an  English  cause,  it  is  no  matter  ;  because  parties  lead,  [486]  not 
on  account  of  their  being  more  conversant  with  the  matter  in  hand,  but  through  and 
by  virtue  of  a  grant  from  the  Crown,  the  fountain  of  all  honours  ;  or  what  is  equivalent 
to  it  in  this  instance,  immemorial  usage:  that  being  the  sole  ground  for  leading, 
it  has  no  reference  whatever  to  the  subject-matter  of  the  case.  Now  what  would 
follow  if  the  Lord  Advocate  should  lead  the  Attorney-generall  I  do  not  say  that 
the  Crown  has  not  the  right  of  giving  the  Lord  Advocate  precedency.  But  if  the 
Crown  had  said  to  him,  "  You  shall  lead  the  Attorney-general  in  all  Scotch  cases 
and  no  others,  and  in  all  otlier  cases  the  Attorney-general  shall  lead  you,"  it  would 
be  a  very  extraordinary  grant,  for  it  would  be  like  giving  to  a  peer  the  rank  of  a 
marquis  in  all  marriage  processions,  but  directing  the  marquis  to  go  behind  the 
barons  in  all  funeral  processions  ;  or  that  the  marquis  should  have  precedence  in 
one  coronation  procession,  and  be  behind  the  barons  in  another ;  which  would  be 
a  most  capricious  grant.  The  Crown,  however,  could  confer  such  a  right,  and  in 
like  manner  could  give  precedency  in  processions,  but  it  is  quite  clear  there  is  at 
present  no  usage  of  these  shifting  rights;  therefore  if  the  Lord  Advocate  led  at  all, 
he  led  in  all  Courts.  I  wiU  put  a  supposed  case:  the  Attorney-general  files  a  bill 
ex  officio  in  the  Court  of  Exchequer  in  a  revenue  case,  or  a  criminal  information 
in  the  Court  of  King's  Bench,  and  he  there  obtains  a  judgment,  and  the  case  is 
brought  under  review  in  tliis  House  by  writ  of  error,  and  the  Lord  Advocate  and 
Attorney-general  are  engaged  as  counsel  on  the  same  side:  there  is  nothing  to 
prevent  the  Lord  Advocate  or  other  Scotch  lawyer  from  appearing  in  this  Court 

in  any  cause;  Mr.  Dalrymple  did  it  in  Miller  v.  ;  but  it  would  bp  absurd 

to  say  that  in  such  a  case  he  [487]  should  take  precedency.  This  Court  of  Appeal 
is  an  Imperial  Court,  and  counsel  who  cannot  practise  in  the  Courts  below  may 
be  heard  here.  This  House  is  a  Court  of  Scotch  and  Irish,  as  well  as  of  English 
appeals.  It  may  be  said,  that  the  Lord  Advocate  having  precedency  in  a  case  in 
the  Court  in  Scotland,  it  would  be  an  absurdity  if  he  should  not  have  precedency 
in  the  same  case  on  appeal  to  this  House :  but  it  would  be  a  greater  absurdity  if 
lie  were  to  take  precedency  of  the  Attorney-general  for  England,  in  the  cases  I 
supposed.  There  is  no  precedent  to  justify  your  Lordships  to  come  to  the  con- 
clusion that  the  Lord  Advocate  has  precedence  over  the  Attorney-general,  in  any 
case  that  is  brought  tO'  this  House.  On  these  grounds,  and  as  I  think  the  question 
raised  ought  to  be  decided  and  put  beyond  doubt.  I  humbly  move  that  His  Majesty's 
Attorney-general  for  England  do  in  all  cases,  in  this  Court,  take  precedence  ol 
the  Lord  Advocate  of  Scotland. 

The  Resolution  was  formallj'  moved  and  agreed  to. 

The  Attorney-general  for  the  County  Palatine  of  Lancaster,  though  he  would 
lead  the  King's  Attorney-general  in  the  Court  of  Common  Pleas  at  Lancaster,  has 
not  precedence  over  any  of  his  seniors  at  the  Bar,  in  any  of  the  Courts  of  West- 
minster. 

On  the  25th  April  1831,  another  important  matter  of  precedency  was  settled. 
By  warrant  from  the  Crown  of  that  date,  the  Court  of  Common  Pleas  was  opened 
to  all  the  members  of  the  Bar.  As  a  mai-k  of  the  Royal  favour  to  the  Serjeants-at> 
law  who  were  thus  to  lose  the  right  of  exclusive  practice  in  that  Court,  the  warrant 
directed  that  they  should,  according  to  the  seniority  existing  among  themselves, 
have  rank  and  precedence  next  after  John  Balguy,  esq.  (at  that  time  the  Junior 
King's  Counsel) ;  a  favour  which  in  effect  granted  to  aU  the  then  Serjeants-at-law 
tlie  rank  of  King's  Counsel. 
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[488]  APPEAL 

From  the  Court  of  Session. 

The  Hon.  Lady  ANNE  W ARREl<!DEn,— Appel/ant ;  The  Right  Hon.  Sir 
GEORGE   WARRENDER,   Bart.,— Respotident. 

[Mews'  Dig.  viii.  226 ;  S.  C.  9  Bli.  N.S.  89.  Among  the  numerous  cases  in  which 
Warrender  v.  Warreiuler  has  been  dealt  with,  it  may  suffice  to  refer  to  Harvey  v. 
Farnie  (1880-S2),  8  A.  C.  43  ;  and  Le  Mesurier  v.  Le  Mesurier  (1895),  A.  C.  517. 
where  all  the  principal  authorities  are  examined.  See  also  Westlake's  Priv.  Int. 
Law,  3d  Ed.  65,  78,  and  Dicey,  Confl.  of  I.awx,  2nd  Ed.  388.] 

A  Scotchman  domiciled  in  Scotland  was  married  in  England  to  an  English- 
woman, and  by  marriage  contract  secured  to  her  a  jointure  on  his  Scotch 
estates.  They  went  to  Scotland  after  their  marriage,  and  resided  there  a 
short  time,  when  they  returned  to  England.  They  afterwards  agreed  to  a 
separation,  and  articles  of  agreement  were  executed,  by  which  the  husband 
secured  a  separate  maintenance  to  the  wife  during  tlie  separation.  From 
the  time  of  the  separation  the  wife  resided  abi-oad,  and  the  husband  continued 
to  be  domiciled  in  Scotland,  where  he  raised  an  action  of  divorce  against 
her,  on  the  head  of  adultery,  alleged  to  have  been  committed  abroad  after  the 
separation.  Held  by  the  House  of  Lords,  affirming  the  interlocutor  of  the 
Court  of  Session,  that  the  wife's  legal  domicile  was  in  Scotland,  where  the 
husband's  was,  and  that  she  was  amenable  to  the  jurisdiction  of  the  Scotch 
Court;  that  an  edictal  citation,  with  actual  intimation  by  serving  a  copy  of 
the  summons  pei-sonally,  was  a  good  citation  ;  and  tliat  it  is  competent  to  tlie 
Scotcli  Courts  to  entertain  a  suit  to  dissolve  a  marriage  contracted  in  Eng- 
land. 

This  was  an  appeal  against  an  interlocutor  of  the  Court  of  Session  in  Scotland, 
repelling  preliminary  defences  taken  by  tlie  Appellant  to  an  action  of  divorce  raised 
against  her  there,  in  September  1833,  at  the  instance  of  the  Respondent.  The  main 
question,  now  for  the  first*  time  submitted  for  adjudication  to  [489]  this  House, 
was  whetlier  the  Scotch  Courts  have  jurisdiction  to  entertain  suits  for  dissolving 
marriages  contracted  and  solemnized  in  England,  according  to  the  law  of  England. 

The  Respondent,  in  the  case  prepared  on  his  behalf  in  the  Court  of  Session, 
and  afterwards  presented  to  this  House  for  the  purposes  of  the  appeal,  stated, 
among  other  things,  that  he  was  born  in  Scotland,  of  Scotch  parents  ;  succeeded  to  the 
family  estates  in  the  county  of  East  Lothian,  and  acquired,  by  purchase  in  other 
counties  of  Scotland,  landed  property  of  considerable  extent  and  value ;  that  on 
succeeding  to  tlie  estate  of  Bruntsfield  near  Edinburgh,  in  1820,  he  fitted  up  the 
mansion-house  there  as  his  principal  place  of  residence,  and  actually  resided  there 
from  that  period;  that  in  early  life  he  obtained  a  commission  in  the  Berwickshire 
militia,  and  was  stiU  lieutenant-colonel  of  that  regiment.  In  1807  lie  was  returned 
to  Parliament  for  the  Haddington  district  of  burglis  ;  afterwards  was  elected  Member 
for  an  English  borough,  and  during  his  attendance  on  his  parliamentaiy  duties, 
for  the  first  five  years,  he  lived  in  temporary  lodgings  or  in  hotels  in  London, 
having  then  no  house  or  establishment  in  any  part  of  England.  In  1812,  being  ap- 
pointed a  member  of  the  Board  of  Admiralty,  he  took  possession  of  a  house  assigned 
to  him  in  right  of  that  appointment,  and  continued  to  occupy  it  until  April  of  the 
year  1822  ;  but  in  every  year  during  that  period  he  returned  to  Scotland,  whenever 
his  official  duties  permitted  his  absence  from  London.  In  October  1810,  while  the 
Respondent  was  residing  in  lodgings  in  London,  he  was  married,  according  to 
the  laws  of  England  and  the  rites  of  the  Church  of  England,  to  the  Hon.  Anne 
Boscawen  (the  Appellant),  daughter  of  George  Evelyn,  Viscount  [490]  Falmouth, 
then  deceased,  with  the  consent  of  her  guardians,  she  being  only  18  years  of  age :  That 
previous  to  and  in  contemplation  of  the  marriage,  a  settlement  in  the  English  form, 

*  The  same  question  was  submitted  in  Tovei/  v.  Liiidsey,  1  Dow.  117,  but  was  not 

decided. 
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to  which  the  Appelhnit's  guardians  were  parties,  was  duly  made  and  executed,  sec'ur- 
ing  the  interest  of  lier  fortune  to  herself  for  life;  and  also  an  ante^nuptial  contract 
of  marriage,  in  the  Scotch  form,  was  executed  at  the  same  time,  by  which  it  was 
provided  that  the  Appellant  should  be  secured  in  a  jointure  of  £1000  a  year, 
partly  over  the  Respondent's  heritable  estates  of  Lochend,  and  partly  over  his 
lands  at  Goodspeed,  both  situated  in  the  county  of  Haddington  :  and  in  virtue  of 
the  precept  of  sasine  contained  in  that  contract,  the  Appellant  was  afterwards  duly 
infeft  in  those  lands  :  That  immediately  after  the  marriage  the  Respondent,  .ac- 
companied by  the  Appellant,  returned  to  Scotland,  and  they  resided  together  on  his 
paternal  estates  there  for  the  greater  part  of  the  twO'  years  next  following;  the 
Respondent  being  obliged  by  the  duties  of  his  office  in  1812  and  thenceforwards,  to 
reside  more  constantly  in  London,  where  the  Appellant  also  resided  with  him. 

The  Respondent  further  stated,  that  in  the  year  1814,  and  subsequently,  differ- 
ences sprung  up  between  liim  and  the  Appellant;  and  that  in  1819,  at  the  solicita^ 
tion  of  herself  and  her  relations,  he  reluctantly  consented  to  a  separation.  The 
articles  of  agreement  entered  into  on  that  occasion,  dated  the  1st  of  January  1819, 
and  made  between  the  Respondent  of  the  first  part,  the  Appellant  of  the  second  part, 
and  her  brothers.  Viscount  Falmouth  and  the  Hon.  and  Rev.  John  Evelyn  Boscawen, 
of  the  tliird  part,  recited,  that  ''  Wliereas  circumstances  have  arisen  which  have 
induced  the  said  Sir  George  \Var-[491]-i"ender  and  Dame  Anne,  his  wife,  to  agree 
to  live  separate  and  apart  from  each  other  henceforth,  until  these  presents  shall  be 
annulled  as  hereinafter  mentioned,"  etc.  ;  and,  after  securing  to  the  Appellant 
certain  annual  income,  to  be  paid  by  the  Respondent  to  her  trustees,  at  such  periods 
and  in  such  manner  as  therein  mentioned,  for  her  separate  maintenance  during  the 
separation,  they  contained  the  following  clauses:  "  Tliat  if  the  said  Sir  George 
Warrender  shall  in  any  one  year  be  obliged  tO'  pay  and  shall  pay  any  debt  or  debts 
of  the  said  Dame  Anne  Warrender  hereafter  contracted,  to  the  amount  in  the  whole 
of  upwards  of  £1010  (the  annual  sum  secured  for  her  separate  maintenance),  then 
and  thenceforth  the  covenants  of  the  said  Sir  George  Warrender,  hereinbefore  coai- 
taiued,  shall  cease  and  be  void  ;"  and  again,  "'  That  if  the  said  Sir  George  Warrender 
and  Dame  Anne  his  wife  shall  jointly  be  desirous  of  annulling  these  presents,  and  the 
agreements  and  provisions  therein  contained,  and  sliall  signify  such  desire  in 
writing  indorsed  on  these  presents,  or  on  a.  duplicate  tliereof,  (such  wi-iting  to  be 
under  their  joint  hands  and  attested  by  two-  credible  witnesses,)  then  and  from  thence- 
forth these  presents,  and  every  article,  matter  and  thing  herein  contained,  shall 
cease,  determine  and  be  null  and  void,  anything  hereinbefore  contained  to  the  con- 
trary notwithstanding."  On  the  6th  of  February  1819,  the  Respondent  addressed  the 
following  letter  to  the  Appellant's  brothers,  the  trustees  of  the  articles:  "  My  Lord 
and  Sir, — Although  I  have  objected  to  have  any  clauses  inserted  in  the  articles  of 
separation  between  Lady  Warrender  and  myself,  wliich  should  contain  a  permission 
from  me  to  her  to  go  and  reside  where  she  pleases,  or  which  should  preclude  me  from 
suing  her  in  the  Ecclesiastical  Court  for  restitution  of  conjugal  rights,  I  hereby 
[492]  pledge  myself  tliat  Lady  Warrender  shall  be  at  liberty,  during  our  separation, 
to  go  and  reside  where  she  pleases,  and  that  I  will  not  institute  any  suit  against  her, 
for  the  purpose  mentioned.    I  am,  etc.,  G.  Warrender." 

The  Respondent  in  his  case  furtlier  stated,  that  he  and  the  Appellant  had  lived 
separate  ever  since  the  date  of  the  said  recited  aTticles;  he  continuing  to  reside 
sometimes  in  Scotland,  sometimes  in  London,  as  required  by  his  official  situation  and 
parliamentary  duties ;  but  tliat  the  Appellant  went  tO'  the  Continent,  and,  except 
one  short  visit  to  England  in  1821,  she  had  ever  since  i-esided  abroad,  in  France, 
Switzerland,  or  Italy:  tliat  circumstances  having  lately  come  to  the  knowledge  of 
the  Respondent,  which  led  him  to  distrust  the  Appellant's  conjugal  fidelity,  he,  upon 
an  investigation  directed  by  him,  satisfied  himself  that  she  had,  in  1822,  formed  an 
improper  intimacj'  with  one  Luigi  Rabitti,  a  music-master,  and  had  been  guilty  of 
adultery  with  him  in  that  year,  and  kept  up  an  adulterous  intercour.se  with  him 
through  the  years  1822.  182.3,  182-t.  1825,  1826,  1827  and  1828,  in  Paris,  Dieppe 
and  Versailles,  all  in  the  kingdom  of  France;  whereupon  the  Respondent  instituted 
his  suit  praying  for  "  a  decree,  finding  and  declaring  the  Appellant  guilty  of 
adultery,  and  divorcing  and  separating  her  from  his  fellowship  and  company;  and 
also  finding  and  declaring  tlie  Appellant  to  have  forfeited  the  rights  and  privileges 

1240 


WARRENDER  V.  WARRENUER  [l835j    II  CLARK  &  FINNELLY. 

of  a  lawful  wife;  and  that  the  Respondent  is  entitled  to  marry  any  person  lie  plejises, 
sicklike  and  in  the  same  manner  as  if  he  had  never  been  married,  or  the  Appellant 
were  naturally  dead  ;  conform  to  the  law  and  [iractice  of  Scotland." 

The  Respondent's  summons  of  divorce,  concludinj;  in  these  terms,  was  executed 
against  tlie  Appellant  [493]  edictically  as  forth  of  Scotland,*  and  a  copy  thereof 
was  served  personally  on  her  at  her  residence  at  Versailles. 

The  Appellant  appeared  to  process,  and  denying;  that  she  had  been  guilty  of 
conjugal  infidelity,  she  took  three  preliminar}-  defences  to  the  action  :  First,  that  she 
was  not  subject  to  the  jurisdiction  of  the  Court,  being  English  by  birth,  parentage 
and  connection,  and  never  having  been  in  Scotland  since  the  date  of  the  contract 
of  separation  ;  nor  had  she  any  Scotch  property,  except  that  part  of  her  eventual 
matrimonial  provision  was  secured  over  the  Respondent's  Scotch  estate:  her  plea 
was,  that  she  was  not  within  the  jurisdiction  of  the  Court  of  Session,  even  although 
it  were  to  be  assumed  or  admitted  that  at  the  date  of  the  marriage  the  Respondent 
was  and  had  ever  since  been  a  domiciled  Scotchman  :  the  contract  of  separation,  which 
was  fully  carried  into  effect  for  fourteen  years,  excluded  the  application  of  the  Scotch 
legal  fiction,  tliat  the  domicile  of  tlie  husband  is  necessarily  the  domicile  of  the 
wife.  Secondly  though  the  appellant  should  be  held  amenable  to  the  Court,  on  the 
ground  of  the  husband's  domicile  being  in  Scotland,  and  his  domicile  being  the 
wife's,  still  she  had  not  been  properly  cited  even  in  that  view  :  she  had  only  been 
cited  as  "  forth  of  Scotl.and  :"  whereas,  if  jurisdiction  over  her  be  claimed  on  any 
presumption  that  she  was  living  with  the  husband  in  that  countiy,  she  ought,  besides 
receiving  personal  intimation,  to  have  been  cited  as  at  his  residence,  or  some- 
where else  in  Scotland.  Thirdly,  that  the  Appellant  being  a  domiciled  English- 
woman at  the  time  of  her  marriage,  [494]  and  having  been  married  in  England 
according  to  the  rites  of  the  English  church  and  to  the  English  law,  her  marriage 
could  be  dissolved  only  by  Parliament;  at  all  events  it  could  not  be  dissolved  by  a 
Scotch  Court,  when  all  the  alleged  acts  of  conjugal  infidelity  were  stated  to  have 
been  committed  in  foreign  countries.  The  Appellant,  in  conclusion,  insisted,  tliat 
tlie  marriage  being  an  Englisli  marriage,  and  the  Resjiondent  himself  being,  at 
the  date  of  both  the  contract  of  marriage  and  contract  of  separation,  a  domiciled 
Englishman,  all  questions  relative  to  the  effect  of  either  of  tliose  contracts  should 
be  decided  according  to  the  law  of  England  ;  and  by  that  law  the  marriage  was 
indissoluble,  except  by  Act  of  Parliament. 

The  Lord  Ordinary,  having  heard  counsel  for  both  parties  in  these  defences,  ap- 
pointed 1hem  to  give  in  mutual  cases.  Before  the  cases  were  lodged,  the  parties  being 
at  issue  as  to  the  fact  of  the  Respondent's  domicile,  a  joint  minute  was  entered 
on  the  pleadings,  by  which  the  Dean  of  Faculty,  for  the  Respondent,  stated.  "  That 
in  the  cases  to  be  lodged  for  the  parties,  he  consented  that  the  preliminary  defences 
should  be  argued  on  the  assumption  that  the  Respondent  was  a.  domiciled  Scotchman 
at  the  date  of  the  marriage,  and  had  been  so  ever  since;  provided  always,  that  the 
facts  stated  in  the  summons  for  founding  his  domicile  should  not  aftei-wards  be 
disputed  in  discussing  the  preliminary  defences:"  and  the  Solicitor-general,  for 
the  Appellant,  answered,  "  that  he  was  willing  tO'  discuss  the  preliminary  defences  on 
that  understanding,  reserving  the  whole  statements  respecting  the  domicile,  in  so  far 
as  they  may  be  of  avail  on  the  merits." 

Mutual  cases  were  subsequently  lodged  for  the  parties,  and  brought  before  tlie 
Lords  of  the  first  [495]  division  of  the  Court  of  Session,  who  unanimously  pro- 
nounced an  interlocutor,  on  the  1-ltli  of  June  18-34,  repelling  the  preliminary 
defences,  and  remitting  to  the  Lord  Ordinarr  to  proceed  in  the  cause  (12  Shaw  and 
D.  847). 

Lady  Warrender  appealed  from  that  interlocutor. 

The  Attorney-general  (Sir  J.  Campbell),  and  Dr.  Addams,  for  the  Appellant:  — 
The  Appellant  has  been  for  the  last  twelve  yeai-s  almost  constantly  resident  in 
France.  Denying,  in  the  most  unqualified  manner,  the  truth  of  the  charges  im- 
puted to  her  in  the  summons,  she  is  ready  to  meet  them  before  the  proper  tribunal  : 
but  she  declines  pleading  before  what  is  to  her  a  foreign  Court,  where,  for  many 

*  An  edictal  citation  is  given  to  defenders  out  of  Scotland,  by  proclamation  at 
the  Market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith. — Act  of  Sederunt,  Htli 
December  1805,  s.  1  ;  and  see  Ersk.  H.  1,  tit.  2,  s.  18. 
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reasons,  her  defence  must  be  conducted  under  comparatively  great  disadvantages : 
she  has,  therefore,  taken  preliminary  objections  to-  the  action.  In  arguing  those 
objections,  the  Appellant  is  bound  to  assume,  hypothetically,  the  truth  of  the  state- 
ment contained  in  the  Respondent's  summons,  that  he  is  a  domiciled  Scotchman. 
But  it  is  also  clear,  from  his  summons,  that,  from  the  year  1812  until  within  a  short 
period  before  tlie  raising  of  the  action,  he  had  been  almost  constantly  resident  in 
England,  and  that  tlie  Appellant  was  not  in  Scotland  during  the  last  twenty  years. 
With  the  exception  of  two  short  visits  to  Scotland  soon  after  the  marriage,  the 
parties  resided  constantly  in  England  until  the  separation  in  1819.  On  that 
occasion  articles  of  agreement  were  executed,  and  a.  letter  was  written  by  the  Re- 
spondent, which,  bearing  express  reference  to  tlie  contract  of  separation,  must  be 
taken  as  part  of  that  contract,  and  the  obligations  which  it  imposes  on  him  must  be 
con  [496]-sidered  as  effectual  as  if  they  were  embodied  in  the  agreement.  By  tliese 
articles,  which  are  declared  to  be  irrevocable  except  by  the  joint  deed  of  the  parties, 
and  by  the  letter  taken  as  part  of  them,  the  Appellant  was  permitted  to  reside 
wlierever  she  pleased;  and  she  accordingly,  in  the  terms  of  that  permission,  took  up 
her  residence  in  France,  where,  except  a  sliort  visit  to  England  in  1821,  she  has  con- 
tinued to  reside  up  to  the  commencement  of  this  action,  and  where  also  all  the  acts 
of  infidelity  alleged  against  her  are  by  the  summons  charged  to  have  been  com- 
mitted. 

The  Appellant  has  been,  under  these  circumstances,  advised  to  take  preliminary 
objections  to  the  action.  The  first  objection  is,  that  as  she  was  not  resident  within 
the  jurisdiction  of  the  Scotch  Courts,  it  was  incompetent  to  insist  against  her  there, 
in  any  action  declaratory  of  her  personal  status.  The  rule  of  law  in  such  cases  is, 
actor  sequitur  fii7-um  rei.  It  is  true  that  in  the  case  of  Brunsdon  v.  Wallace  (Fac. 
Coll.  Feb.  1789  ;  S.C.  Ferg.  Cons.  Rep.  App.  259),  where  that  rule  may  be  said  to  have 
been  established,  tliere  was  a,  difference  of  opinion  among  the  Judges  ;  but  that  differ- 
ence arose  as  to  the  effect  tO'  be  given  to  the  ■forum  originis,  as  founding  jurisdiction. 
All  doubts  upon  the  point  were  removed  by  the  decision  of  this  House  in  Grant  v. 
I'edi-e  (1  Wils.  and  Shaw,  716);  so  that,  notwithstanding  the  seemingly  different 
decree  pronounced  in  the  case  of  I'irie  v.  Lunan  (Fac.  Coll.  March  1796  ;  S.C.  Ferg. 
Cons.  Rep.  App.  260),  it  ma}'  be  now  considered  as  settled  law  in  Scotland,  that  even 
in  the  case  of  a  marriage  contracted  in  that  country,  the  Courts  there  have  nO'  juris- 
diction to  dissolve  it,  unless  the  defender  is  a  domiciled  native,  or  resident  within 
the  jurisdiction  for  forty  days  before  summons  served. 

[497]  The  rule  having  been  laid  down  in  the  cases  referred  to,  and  the  principle 
having  been  recognised  in  subsequent  cases,  that  in  all  actions  in  which  the  wife  is 
the  cnmplainant  it  is  necessary,  in  order  to  found  jurisdiction,  that  the  husband  be  a 
domiciled  Scotchman,  or  resident  in  Scotland  for  a.  certain  time  anterior  to  the  date 
of  citation  ;  the  question  then  is,  whether,  in  administering  the  remedy  of  divorce, 
which,  by  the  law  of  Scotland,  is  competent  to  the  wife  as  well  as  to  the  husband,  ai 
dift'ereiit  rule  is  to  be  applied  in  determining  the  question  of  jurisdiction  when  the  hus- 
band is  the  complainant?  That  a  wife  may,  in  point  of  fact,  be  resident  in  a  different 
country  from  her  husband,  is  undeniable;  but  it  may  be  maintained,  as  a  proposition 
founded  on  principle  and  supported  by  legal  authority,  that  as  the  consortium  vitae 
is  the  object  of  matrimony,  and  as  it  is  the  duty  of  the  parties  to*  live  together,  there- 
fore, in  all  cases,  the  Court  w'ill  hold  the  domicile  of  the  husband  to  be  also  the  domi- 
cile of  the  wife.  That  such  is  tlie  general  rule  of  law  in  Scotland,  as  in  England, 
the  Appellant  has  no  occasion  to  dispute:  she  is  well  a.ware  of  the  legal  maxim,  and 
that  full  effect  was  given  to  it  in  the  case  of  French  v.  Pilcher  (Fac.  Coll.  June  1800  ; 
S.C.  Ferg.  Cons.  Rep.  App.  262)  :  but,  like  eivery  other  general  rule,  it  may  be  subject 
to  exceptions,  and  may  be  qualified  by  the  acts  of  the  parties.  It  may  be  true  that  the 
house  of  her  husband  is  the  legal  residence  of  the  wife,  and  that,  whenever  it  is  neces- 
sary to  cite  the  wife  for  her  interest,  a  citation  at  the  house  of  her  husband  may  be  a 
good  citation.  Such  is  tlie  import  of  the  case  of  C/iic/iester  v.  Lady  Donegal  (1  Add. 
Eccle.  Rep.  5-19),  where  a  citation  for  the  wife,  left  at  the  [498]  house  of  her  husband, 
with  whom  she  was  then  cohabiting,  was  held  to  be  a  good  citation.  The  rule  obtains, 
too,  whether  the  wife  be,  in  point  of  fact,  resident  in  her  husband's  house  or  not, 
provided  there  has  been  no  separation  between  them,  either  awarded  by  law  or  con- 
sented to  by  the  jiarties.  Accordingly,  a.  wife  who  elopes  with  her  paramour  from  her 
husband's  house  in  Scotland,  and  goes  into  a  foreign  countiy,  is  still  subject  to  the 
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jurisdiction  of  the  Scotch  Courts  in  an  action  of  divorce,  since  lier  iibsenco  from  her 
husband's  house  is,  on  her  part,  a  gross  breach  of  duty,  on  which  she  can  found  no 
jilea  in  aid  of  her  defence.  iUit  the  case  is  diffeixMit  when  the  parties  are  separa.ted 
by  voluntary  agreement,  or  by  the  sentence  of  a  Judge.  In  such  cases,  the  wife,  in 
living  separate  from  her  husband,  is  guilty  of  no  breaeli  of  duty:  she  is  entitled  to 
acquire  a  domicile  for  herself,  wiiich,  as  it  is  her  actual  domicile,  must  also  be  held  to 
ho  her  legal  domicile,  in  questions  with  third  parties,  and  above  all,  in  questions  with 
her  husband,  the  party  tn  tlie  deed  of  separation. 

The  application  of  tiie  legal  liction,  which  makes  the  husband's  housei  the  legal  and 
proper  domicile  of  tlie  wile,  is  excluded  in  this  case  by  the  deed  of  separation.  That 
deed,  which  was  executed  in  England,  all  the  parties  t«'  which,  except  the  Respondent, 
were  English,  was  irrevocable  except  by  the  consent  in  writing  of  the  ]>rincipal  parties, 
and  the  Appellant  never  consented  to  revoke  it.  The  validity  of  this  deed  was  placed 
beyond  all  doubt  by  the  case  of  Tovey  v.  Lindsay  (1  Uow,  117)  in  this  House,  and  was 
not  affected  by  the  cases  of  Beehy  v.  Beehy  (1  Ilagg.  112),  Sullivan  v.  Sullivan  (2 
Addams,  299),  Worrall  v.  Jacob  (.'5  Meriv.  256),  or  the  passages  which  [499]  may  be 
cited  for  the  Respondent  from  Roper's  Law  of  Property  of  Husband  and  Wife.  These 
cases  show  that  a  deed  of  separation  does  not  bar  a  suit  for  divorce,  nor  alter  the  legal 
condition  of  the  parties  resulting  froiu  the  state  of  marriage.  Mars/iall  v.  Ruttim  (per 
Lord  Kenyon,  C.  J.,  8  T.  Rep.  547)  ;  but  they  decide  no  question  of  domicile  or  of 
jurisdiction.  The  deeds  in  those  cases  were  revocable  by  either  party  at  any  time, 
and  eacii  of  them  was  virtually  revoked  by  tlie  mere  act  of  executing  the  summons  of 
divorce.  It  is  no  part  of  the  argument  for  tlie  Ap]>ellant  that  a.  separation,  whether 
judicial  or  voluntary,  excludes  either  party  from  the  remedy  of  divorce  for  adultei-y  : 
all  tliat  she  insists  upon  is,  that  the  trial  of  such  action  must  l>e  subject  to  the  ordi- 
nary rules  regulating  jurisdiction  in  other  matters;  and  tliat  if  a.  wife  is  legally 
resident  in  a  foreign  country,  having  acquired  a  domicile  there,  it  is  not  more  com- 
petent for  the  husband  to  cite  her  to  a  Scotch  Court,  than  it  would  be  for  a  wife  to 
cite  to  the  same  Court  a  husband  legally  domiciled  in  England.  The  agreement 
entered  into  by  those  parties,  whether  it  Ije  practically  productive  of  inconvenience 
to  the  husband  or  7iot,  is  a  conclusive  answer  to  all  liis  arguments  founded  on  the 
tiction  of  law  in  respect  to  domicile.  The  remedy  of  divorce  is  in  Scotland,  as  in 
England,  a  purely  civil  remedy,  of  which  the  injured  party  may  or  may  not  take 
advantage;  a  remedy  which  tJie  law  will  infer,  from  certain  acts  of  the  party,  ta  have 
been  abandoned  or  forfeited.  Either  party,  after  detecting  and  being  in  ai  condition 
to  prove  the  infidelity  of  the  other,  may  still  decline  to>  sue  for  a.  divorce,  or  may 
continue  to  cohabit  with  the  other,  which  a.mounts  tO'  condonation,  and  excludes  the 
right  [500]  to  obtain  a  divorce  :  or  there  may  be  connivance  at  the  offence,  amounting 
to  what  is  termed  /enociiii'iiiii.  which  is  a  complete  bar  to  any  action  of  the  kind.  If 
there  are  so  many  ways  in  which  a  hvisband  may  abando'ii  his  right  to  demand  a 
divorce,  how  can  it  be  maintained,  with  any  show  of  rea.<'ou,  that  a  deed  of  separation 
is  absolutely  void,  merely  because  the  party  chooses  to  allege  that  an  adherence  to  its 
express  terms  will  render  the  attainment  of  his  remedy  only  a  little  more  difficult, 
tedious  and  expensive?  Questions  of  jurisdiction  may  often  arise  in  Courts  of  Law, 
on  account  of  the  foreign  residence  of  one  or  other  of  the  parties;  but  of  the  juris- 
diction of  Parliament  to>  legislate  upon  the  rights  of  two-  natural-born  siibjects  there 
is  no  doubt.  While  that  tribunal,  and  the  Ecclesiastical  Courts  of  England,  are  ojien 
to  the  Respondent,  he  has  no  reason  to  complain  of  being  remediless. 

The  question  now  at  issue  was  fully  considered,  both  in  the  Court  (if  Se»sion  and  in 
this  House,  in  the  case  of  Lindxay  v.  Tovey  (Fac.  Coll.  June  1807  ;  S.C.  Ferg.  Cons. 
Rep.  App.  265).  The  circumstances  of  that  case  are  these:  Martin  Eccles  Lindsay, 
bom  and  educated  in  Scotland,  entered  the  army,  and  went  with  liis  regiment  to 
Gibraltar,  where,  in  1781,  he  married  Miss  Tovey,  an  Englishwoman,  and  thov  re- 
mained there  till  1784  ;  from  that  time  they  resided  together  in  Scotland  until  1792, 
when  they  went  to  live  at  Durham.  The  husband  soon  .aftenvards  went  abroad  with 
his  regiment,  his  residence  being  regulated  by  the  orders  of  his  superiors.  In  1 802  a 
deed  of  separ.ation  was  executed  at  Durham,  bv  whicli  Mrs.  Lindsay  acceiitcd  iiii 
annuity;  the  deed  also  declaring,  that  "the  said  M.  E.  Lindsay  shall  and  will  [501] 
permit  and  suffer  the  said  Augusta  Marparet  Tovey  Lindsay  tO'  live,  inhabit  and  re- 
side separate  and  .apart  from  him,  in  such  place  as  she  shall  think  proper,"  etc.     In 
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1804  Mr.  Lindsay  raised  against  her  aji  action  of  divorce  for  adultery  befoue  the 
Commissaries  of  Edinburgh,  Mrs.  Lindsay  at  the  time  being  in  Durham.  A  prelimi- 
nary objection  was  taken  by  her  to  the  jurisdiction  of  the  Commissaries,  but  they 
sustained  their  jurisdiction.  The  case  was  brought  by  appeal  before  the  Court  of 
Session.  Two  questions  were  raised  in  tlie  progress  of  that  suit:  fii-st,  whether  the 
pursuer  was  a  domiciled  Scotchman  ;  secondly,  whether,  if  he  was,  it  necessarily 
followed  that  his  wife  was  also  in  the  eye  of  the  law  domiciled  lu  Scotland,  she 
being,  in  fact,  resident  in  England,  in  the  terms  of  the  deed  of  separation.  To 
the  argument  for  the  defender,  founded  on  that  deed,  it  was  answered,  that  it  was  by 
its  vei-y  nature  a  revocable  deed,  and  was  virtually  revoked  by  the  summons  of 
divorce.  The  Court  of  Session,  adopting  that  view,  sustained  the  jurisdiction  of  the 
Commissaries.  The  interlocutor  of  the  Court  of  Session  being  appealed  from  to  this 
House,  Lord  Eldon  said,  with  reference  to  the  objection  to  the  jurisdiction  by  reason 
of  the  deed  of  separation,  "  Even  if  the  fiction  or  rule  of  law  were  admitted,  that  the 
forum  of  the  wife  followed  that  of  her  husband,  so  as  tO'  give  jurisdiction  to  the  Scotch 
Courts,  still  the  effect  of  the  deed  must  be  to  put  an  end  to  that  rule  or  fiction  till  the 
deed  was  revoked.  The  husband  himself  had  agreed  that  their  forum  should  be 
different,  if  the  wife  so  pleased,  and  then  he  endeavoured  by  this  process  to  get  rid  of 
the  effect  of  his  own  agreement "  (1  Dow,  138).  Lord  Redesdale,  [502]  concurring  in 
the  observations  of  Lord  Eldon,  said,  "  When  it  was  considered  that,  on  the  principles 
of  this  decision  of  the  Court  below,  any  one,  from  any  quarter,  might  go  and  establish 
a  domicile  in  Scotland,  and  by  that  means,  even  in  the  face  of  a  deed  of  separation, 
draw  his  wife  to  a  Scotch  forum^  and  proceed  against  her  for  an  absolute  dissolution 
of  the  marriage,  the  question  must  appear  tO'  be  one  of  very  great  importance.  If 
this  were  to  prevail,  any  person  had  it  in  his  power  to  alter  tJie  nature  of  his  solemn 
engagements,  etc.  It  could  not  be  just,  that  one  party  should  be  able,  at  his  option, 
to  dissolve  a  contract  by  a  law  different  froiii  that  under  which  it  was  formed,  and  by 
which  the  other  party  understood  it  to  be  governed  "  (1  Dow,  139). — [Lord  Lyndliurst : 
These  opinions  of  those  eminent  Judges  were  not  delivered  as  a  judgment,  and  they 
appear  to  go  on  a  misapprehension  of  some  of  the  facts.] — Their  opinions  are  not 
cited  as  a.  judgment ;  no  judgment  was  pronounced  by  this  House  on  that  case,  except 
to  remit  it  for  consideratio'n  to  the  Court  below,  and  Mr.  Lindsa.v  died  in  the  mean- 
time. The  observations  of  these  eminent  persons  have  been  cited  as  being  entitled  to 
the  greatest  attention,  and  being  applicable  to  this  case,  which  has  this  additional 
feature,  that  the  deed  of  separation  was  declared  not  to  be  revocable  except  by  the 
joint  written  consent  of  the  Respondent  and  Appellant. 

The  Respondent  has  alleged,  as  another  argument  for  the  Scotch  jurisdiction, 
that  as  the  Appellant  was  infeft  in  real  est.ate  in  Scotland  in  pursuance  of  her  mar- 
riage contract,  she  must  be  held  as  domiciled  there,  where  the  subject  of  her  settlement 
was  situated. — [Lord  Brougham:  Do  you.  Sir  Wm.  Follett,  [503]  mean  to  support 
your  case  on  that  ground? — Sir  Wm.  Follett:  Certainly  not.] — That  being  the  only 
circumstance  that  distinguished  this  from  a  purely  English  marriage,  if  the  argu- 
ment arising  from  it  be  abandoned.  Lady  Warrender  is  in  the  same  situation  in 
which  Mrs.  Lindsay  was, — liable  to  be  sued  in  England,  but  not  amenable  to  the 
jurisdiction  of  the  Scotch  Courts. 

The  second  plea  to  the  action  is,  that  even  if,  according  to  the  legal  fiction,  the 
domicile  of  the  husband  should  be  held  to  be  the  domicile  of  the  wife,  still  the  Ap- 
pellant has  not  been  duly  cited  to  appear  to  this  action.  This  is  a  point  of  practice  in 
Scotland,  best  known  tO'  the  practitioners  there.  The  facts  agreed  upon  are,  that  the 
summons  was  executed  against  the  Appellant  edictally,  as  forth  of  Scotland  ;  that  is, 
by  proclamation  at  the  market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith  :  it 
was  also  )3ersonallv  intimated  to  her,  by  service  of  a  copy  on  her  at  her  residence  at 
Versailles.  But  if  the  Appellant  is  to  be  held  as  resident  nt  her  husbiind's  in  Scot- 
land, it  plainly  follows  that  the  summons  should  be  served  against  her  at  her 
husband's  house ;  and  it  is  a  contradiction  to  cite  her  as  forth  of  Scotland,  when  it  is 
insisted  that  bv  fiction  of  law  she  is  resident  in  Scotland,  and  when  it  is  that  fiction 
alone  which  renders  this  action  competent.  This  objection  to  the  service  occurred  in 
the  case  of  French  v.  PUcher  (Fac.  Coll.  June  1800  ;  S.C.  Ferg.  Cons.  Rep.  Ai)p.  262), 
and  it  was  stated  from  the  Bench  in  Scotland,  that  the  defender  should  be  cited  not 
only  at  the  market  and  pier  and  shore,  but  also  at  tlie  house  of  her  husband.     The 
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personal  intimation,  which  uiuy  lx>  rcMiuired  ad  iiiajoreiii-  raute/aiii,  did  not  supi)ly 
tiie  want  of  a  regidar  execution  of  the  suiuuions.  The  Respondent,  while  lie  [o04] 
rested  his  whole  case  on  a  legal  fiction,  rejected  the  fiction  altogether  in  tlie  execution 
of  the  summons. 

Tlie  last  and  main  ground  of  objection  to  the  suit  in  Scotland  is,  that  even  if 
the  A|ipellant  were  amenable  to  the  jurisdiction  of  the  Court  there,  it  is  incompetent 
for  tliat  Court  to  dissolve  this  marriage,  contracted  in  England,  witli  an  English- 
woman, and  celebrated  according  tO'  the  rites  of  the  English  Churcli.  This  objection 
goes  to  the  extent,  tliat  althougli  the  evidence  of  adultery  were  clear  and  conclusive. 
yet  no  Court  of  La.w  can  dissolve  this  marriage;  no  Court  of  Law  is  competent  to  take 
cognizance  of  tlie  conclusion  of  the  summons.  The  general  result  of  cases  decided 
even  in  Scotland,  such  as  Edinondstone  v.  Ednmiuhtune,  Forlies  v.  Forbes,  and  hevett 
V.  Levett  (Ferg.  Cons.  Rep.  pp.  08,  168,  209),  conies  to  this,  that  an  English  marriage 
cannot  be  dissolved  for  adultery  by  the  Scotch  Courts,  unless  the  adultery  was  com- 
mitted there,  and  the  party  cited  be  domiciled  there.  But  the  authority  on  LoUey's 
(Fac.  Coll.  March  1812,  and  Riiss.  a.nd  R.  C.  C.  2.')7)  case  is  quite  decisive  on  this 
question.  LoUey  had  been  married  in  England  :  his  marriage  was  dissolved  by  the 
Commissar}'  Court  in  Scotland :  he  thereupon  contracted  a.  second  marriage  in 
England,  for  which  he  was  tried  and  convicted  of  bigamy.  In  that  case,  which  is 
entitled  in  Scotland,  in  the  action  of  divorce,  Svf/den  v.  Lnllerj  (Sugden  being  the 
maiden  name  of  the  wife),  the  adLdteiy  was  charged  to  be  committed  iu  Scotland, 
and  the  defender  was  actually  residing  there;  two  material  ingredients  which  do 
not  belong  to  the  present  case.  If  the  English  Judges  did  not  intend  to  break  in 
upon  the  jurisdiction  of  the  Scotch  Courts,  Lolley  was  unjustly  convicted  of  bigamy, 
and  was  illegally  sentenced  to  transportation.  But  there  is  no  question  that 
LoUey's  case  was  well  decided,  and  tiie  principle  [505]  of  the  decision  is,  that  the 
contract  of  marriage,  like  other  personal  contracts,  is  to  be  construed  according  to 
the  law  of  the  country  where  the  contract  was  made.  In  Scotland,  marriages  may 
be  dissolved  for  adultery  or  desertion  ;  in  Prussia,  for  incompiitibility  of  temper;  in 
France,  for  any  cause  that  either  party  may  assign  ;  but  an  English  marriage  cannot 
be  dissolved,  except  for  adultery,  nor  even  then  by  any  principal  tribunal  in  Eng- 
land ;  and  that  w-hich  w-as  the  princi^ile  of  the  decision  of  the  twelve  Judges  in  LoUey's 
cape,  has  been  adopted  by  one  of  their  Lordsliips  very  recently,  in  M'Cartliy  v.  Decaix 
(vide  infra),  in  the  Court  of  Chancery,  and  by  an  eminent  Ecclesiastical  Judge,  in  the 
case  of  Beazley  v.  Beazley  (3  Hagg.  6.39). 

It  is  not  denied  that  many  decisions  have  been  from  time  to  time  pronounced  in 
the  Scotch  Courts,  supporting  the  Respondent's  case  to  the  fullest  extent :  but  not 
one  of  those  cases  has  been  appealed  from  ;  for  they  were  all  collusive.  The  present 
case  is  the  first  which  gives  this  superior  tribunal  an  opportunity  of  settlinir  tlie 
law.  This  House,  having  regard  to  the  morals  of  the  people,  will  be  more  inclined 
to  restrict  than  extend  tlie  facility  of  divorces.  The  reasons  given  by  the  Court 
below  for  sustaining  their  jurisdiction  are  far  from  being  satisfactory  (12  Shaw  and 
D.  847-85-1). — [Lord  Lyndliurst:  The  Judges  in  Scotland  hold,  that  if  other  con- 
tracts made  in  England  are  dissoluble,  so  is  the  contract  of  marriage. — Lord 
Brougham  :  It  cannot  be  contended  that  all  the  effects  of  a  contract  in  one  country 
are  to  be  attributed  to  it  in  another  country:  if  that  were  so,  children  born  before 
the  marrian-e  of  the  parents,  being  legitimate  in  Scotland,  should  be  held  legitimate 
in  England.] — They  are  legitimate  in  England  ;  but  they  are  not  heirs,  and  that  is 
by  reason  [506]  of  the  statute  of  Merton  (vide  infra.  Birfhirhixtle  v.  Vardill).  It  is 
not  to  be  denied  thnt  the  Scotch  Courts  may  dissolve  a  Scotch  marriage — a  dissoluble 
marriasre — eitlier  for  adultery  or  for  non-adherence;  as  in  Prussia  a  marriacre  is 
dissoluble  for  incompatibility  of  temper.  But  the  Ecclesiastical  Courts  of  Enirland 
have  not  jurisdiction  to  dissolve  a  valid  marriage  for  any  cause.  The  Judo'es  in 
Scotland,  in  their  reasoning  in  this  case,  evade  the  chief  question  :  thev  have  ad- 
aiitted  th.Tt  their  decisions  were  broken  in  upon  by  Lollev's  case,  and  the  Appellant 
insists  that  the  decision  in  her  case  is  inconsistent  with  that  case.  Much  of  the  fal- 
lacy in  this  case  arises  from  the  false  assumption,  that  this  marriage  was  a  Scotch 
contract:  if  a  native  of  Russia  came  to  this  country,  and  married  here,  is  that  con- 
tract of  marriage  to  be  regulated  by  the  laws  of  Russia  or  of  Enirland?  It  is  allecred 
that  the  contract  was  Scotch,  because  Sir  C  Warrender  says,  he  intended  to  reside 
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in  Scotland.  But  in  fact  he  did  not  act  according  to  his  alleged  intention,  for  he 
chiefly  resided  in  England;  and  an  intention  never  acted  upon  must  be  construed 
as  an  intention  never  entertained  ;  Bruce  v.  Bruce  (2  Bos.  and  Pull.  229).  The  basis 
of  the  decision  of  the  Scotch  Court  was,  that  there  was  nothing  in  the  legal  character 
of  an  English  marriage  that  made  it  incapable  of  being  dissolved  by  the  sentence  of 
a  Court  of  Law;  whereas  it  is  well  established  in  this  country,  that  judicial  indis^ 
solubility  is  a  legal  quality  of  every  English  marriage.  It  is  true  that  the  Scotch 
Courts  have  dissolved  many  marriages  on  the  principle  which  they  assert;  but  in 
most  of  these  cases  the  adultery  was  charged  as  having  been  committe  1  in  Scotland  ; 
a  circumstance  which  distinguishes  this  case  from  them. 

[•"07]  It  is  no  argument  to  be  addressed  to  this  House,  to  say  that  the  decisions  of 
the  Courts  below  have  been  many  and  uniform  in  support  of  their  jurisdiction  ;  in 
fact,  that  circumstance  makes  it  imperative  on  this  House  to  declare  the  law. — ["Lord 
Brougham:  I  should  like  to  have  some  authority  for  the  assertion,  that  this  House 
is  not  bound  by  a  uniform  course  of  decisions,  not  one  of  which  has  been  appealed 
from.] — It  is  well  known  that  effect  had  been  given  for  two  hundred  years  to  general 
bon-^s  of  resignation,  and  that  there  had  been  a  uniform  course  of  decisions  on  them 
until  the  case  of  the  Bis/mp  of  London  v.  Ffytche  (2  Bro.  P.  C.  211),  brought  on  writ 
of  error  to  this  Hoiise,  reversed  them  all.  The  decisions  in  Scotland  have  not  been 
uniform,  as  may  be  collected  from  the  cases  of  Gordon  v.  Pye,  Brunsdnn  v.  Wallace, 
Miircomh  v.  MacleUand,  and  several  others  (Ferg.  Cons.  Rep.  App.  pp.  276.  250.  264). 
The  question  is  now  brought  for  adjiidication  to  this  House;  it  becomes  necessary  to 
settle  tlie  law  :  and  it  does  not  follow  that,  if  this  decision  is  reversed,  that  reversal 
can  have  any  effect  on  a  former  decision  which  was  not  appealed  from. 

Sir  William  Follett  and  Dr.  Lushington,  for  the  Respondent: — The  cpiestion  put 
in  issue  by  the  Appellant's  first  plea  is,  whether  it  was  competent  for  the  Respondent 
to  institute  a  suit  for  a  divorce  against  her  in  the  Scotch  Courts,  wliile  she  was  living 
apart  from  him  under  a  deed  of  separation,  and  actually  residing  in  a  foreign 
country?  The  Respondent  is  a  Scotchman  by  birth,  education,  residence,  and  posses- 
sion of  property  ;  his  proper  and  unquestionable  domicile  is  in  Scotland.  It  is  a 
fact,  formally  admitted  in  this  case,  that  he  is  now  and  ever  has  been  a  domiciled 
Scotchman.  The  question  then  is,  was  Lady  [508]  Warrender  domiciled  in  Scotland 
when  thei  suit  was  instituted?  She  was,  it  is  true,  an  Englishwoman  up  to  the  time 
of  her  marriage.  The  effect  of  that  m.arriage  was,  that  she  lost  her  domicile  of 
origin,  and  took  the  domicile  of  her  husband.  It  is  a  rule  of  law,  aimitted  in  the 
municipal  code  of  all  states,  that  the  forum  of  the  husband  is  the  forum  of  the  wife. 
Bv  entering  into  the  marriage  contract,  the  wife  leaves  her  own  family,  and  comes 
under  the  obligation  to  follow  the  fortunes  of  Iier  husband,  in  whom  the  law  vests  a 
curatorial  power  over  her  :  by  the  marriage  her  separate  interests  merge  in  those 
of  the  husband  ;  her  separate  character  is  lost  in  his,  and  she  is  no  longer  capable  of 
retaining  the  domicile  which  she  had  before  the  marriage,  or  of  acquiring  any  other 
separate  from  that  of  her  husband.  The  soundness  of  this  principle  was  once  ques- 
tioned by  the  Commissary  Court  in  Scotland,  but  was  sustained  by  the  Court  of 
Session  on  appeal ;  French  v.  FUcher  {Uhi  supra,  p.  497).  The  principle  has  been 
followed  ever  since,  not  only  in  Scotland,  but  also  in  the  Consistorial  Courts  of  Eng- 
land;  Chichester  v.  Marchioness  of  Donegal  (1  Add.  Eccl.  Rep.  5-19).  Although  the 
question  of  domicile  was  not  the  point  at  issue  in  that  case,  yet  the  Judge  observed, 
"  Was  not  the  Consistory  Court  of  London  the  legal  jurisdiction,  notwithstanding 
her  (the  defendant's)  actual  residence,  during  a  certain  period,  in  Ireland  ?  A 
party  may  have  two  domiciles,  the  one  actual  and  the  other  legal;  and,  prima  facie 
at  least,  the  husband's  actual  and  the  wife's  legal  domicile  are  one,  wheresoever  the 
wife  may  be  personally  resident.  It  is  admitted  that  the  husband's  domicile  is 
within  the  diocese  of  London."  The  civil  law  concurs  with  the  law  of  England  and 
of  Scotland  [509]  in  holding,  that  the  domicile  of  a  married  woman  depends  not  on 
the  place  of  her  own  residence,  but  on  the  domicile  of  her  husband  (Cod.  Lib.  10,  t.  .39, 
sec.  9  ;  Voet  ad  Pand.  Lib.  2.3,  t.  2,  see.  40  ;  Lib.  5.  t.  1,  sec.  101 ;  Stair's  Inst.  B.  1. 
tit.  4,  sec.  9  ;  Loth.  Consist.  Law,  p.  1.36). 

The  general  rule  is  strengthened  in  this  case  by  the  peculiar  consideration,  that 
the  husband  being  a  domiciled  Scotchman  at  the  time  of  the  marriage,  having  neither 
residence  nor  property  in  England,  and  also  the  wife's  fortune  as  well  as  tlie  other 
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family  provisions  being  secured  on  iiis  Scotch  estates,  the  marriage  must  be  tiiken 
to  be  a  Scotch  contract,  although  it  was  had  and  solemnized  in  England.  It  is  clear, 
from  these  circumstances,  that  both  the  piirties  had  a  view  to  Scotland  when  they 
entered  into  the  contract.  Huber  thus  lays  down  tlie  law  :  Noti  itn  precise  res/nrieiv- 
dus  est  fonts  in  qua  contractus  initiis  est,  etc.  Contraxisse  unvsquisque  in  eo  loco 
inteUigitur  in  quo  ut  solvfret  se  obligavit.  Prninde  et  locus  matrinionii  contracti. 
non  tarn  is  est  uhi  contractus  nnptialis  i?iitus  est  quam  in  quo  contraJientes  watri- 
monium  exercere  vo/ucrunt  (De  Contlictii  Leguui,  sec.  10).  Lord  Mansfield  also,  in 
Bland  v.  Robinson  (1  Sir  Wm.  Black.  Rep.  258),  said,  "  Tlic  general  rule  cKtablished, 
ex  comitate  et  jure  gentium,  is,  that  the  place  where  tlie  contract  is  made,  and  not 
where  the  action  is  brouglit,  is  to  be  considered  in  the  expounding  and  enforcing  the 
contract.  But  this  rule  admits  of  an  exception,  where  the  paities  at  the  time  of 
making  the  contract  had  a  view  to  a  different  cnvntiy."  It  is  impossible  to  deny 
that  the  marriage  of  these  parties  was  entered  into  intuitu  of  a  Scotch  domicile ;  and 
it  must,  therefore,  be  considered  as  a  Scotch  contract;  [510]  imd  consequently  the 
Appellant  must  be  held,  in  respect  of  her  liusband's  admitted  domicile,  to  be  amenable 
to  the  jurisdiction  of  the  Scotch  Courts.  If  the  cases  of  Dritnsdon  v.  Wallace,  I'irie 
V.  Lunan,  and  Sharpe  v.  Orde,  cited  for  the  Appellant,  have  any  bearing  on  this 
point,  they  will  be  found  to  sustain  tlie  Respondent's  case. 

But  Lady  Warrender,  though  she  admits  the  general  rule  that  the  actual  domicile 
of  the  husband  is  tlie  forum  of  the  wife,  still  insists  that  her  case  is  an  exception, 
inasmuch  as  by  tlie  deed  of  separation  she  had  her  husband's  permission  to  live  apart 
from  him  and  to  choose  her  own  domicile,  of  which  permission  she  availed  herself; 
and  for  this  position  she  relies  on  the  observations  of  Lords  Eldon  and  Redesdale  in 
Tovey  v.  Lindsay  (1  Dow,  117).  The  Respondent  answers,  that  she  had  not  capacity 
to  acquire  a  separate  domicile  independent  of  his;  there  was  no  covenant  in  tlie 
deed  of  separation  binding  him  to  permit  her  to  live  where  she  pleased,  or  restrain- 
ing liim  from  suing  her  for  conjugal  rights.  His  letter  bound  him  in  honour  not 
to  interfere  with  her  choice  of  residence  during  the  separation,  but  it  was  not  in- 
tended to  dissolve  the  matrimonial  engagement,  and  release  her  from  all  liability  to 
answer  in  the  forum  of  the  husband.  The  letter  was  not  under  seal ;  was  not  part  of 
the  deed,  and  is  not  better  than  waste  paper  as  aflPecting  process  or  jurisdiction. 
Even  if  it  had  been  incorporated  in  tlie  deed,  it  would  not  have  any  effect,  as  the 
Respondent  might  put  an  end  to  the  deed  at  any  time,  even  by  the  summons  of 
divorce.  The  principle  of  the  law  of  Scotland,  deduced  from  the  cases  decided  there, 
is,  that  all  voluntary  separations  are  [511]  revocable,  althougii  they  bear  to  be 
irrevocable  'v  facie  of  the  deeds,  except  where  the  separation  has  proceeded  propter 
saetiitiain  of  the  husband,  or  is  sanctioned  by  judicial  authority.  The  marriage 
being  the  radical  and  the  original  contract,  and  separation  being  contraiy  to  the 
implied  inherent  condition,  and  to  the  duties,  of  the  married  state,  the  law  allows 
either  party  to  revoke  expressly,  at  any  time,  a  contract  of  separation  ;  and  sucli 
contract  is  void  by  the  fact  of  the  parties  again  living  together,  or  by  either  suing 
the  other  for  restitution  of  conjugal  rights,  or  for  divorce;  Fletcher  v.  Fletrjier  (2 
Cox,  99),  Bateman  v.  Ross  (1  Dow.  235).  So  also  by  the  law  of  the  Ecclesiastical 
Courts  of  England,  the  relation  of  husband  and  wife  must,  notwithstanding  deeds 
of  separation,  continue  complete  until  it  is  dissolved  by  decree  a  mcnsn  et  tlioro,  or 
a  vinculo ;  Mortimer  v.  Mortimer  (2  Hagg.  318),  King  v.  Sansom  (3  Add.  277),  Beehy 
V.  Beehy  (1  Hagg.  U2),  Sullivan  v.  Sullivan  (2  Hagg.  239;  S.  C.  2  Add.  299-30.3). 
In  this  last  case  Sir  John  Nicholl  says,  "  These  Courts  have  so  repeatedly  said  that 
Bucli  deeds  of  separation  are  no  bars  either  to  suits  for  conjugal  rights  or  to  charges 
of  adultery,  that  it  would  be  superfluous  to  combat  this  argument,"  (that  a  deed  of 
separation  was  a  bar  to  the  liusband's  prayer  for  a  divorce).  "  I  see  no  more  in 
this  deed  than  the  ordinary  class  of  provisions  for  enforcing,  as  far  as  it  may  be, 
the  continuance,  and  preventing  the  termination,  of  the  separate  state,  in  which  the 
parties  covenant  to  live,  by  means  of  a  suit  for  restitution  brouglit  by  either,  which 
nearly  in  all  cases  find  their  way  into  dee's  of  this  nature,  though  nugatory  as  to 
any  binding  effect  [512]  on  the  parties."  Neither  do  the  Courts  of  Equity  give  effect 
to  deeds  of  separation,  further  than  to  enforce,  reluctantly,  during  the  separation, 
the  payments  stipulated  by  the  husband  to  the  wife's  trustee,  whose  covenant  to 
indemnifv  the  husband  against  her  debts  is  held  to  be  a  sufRcientlv  valuable  con- 
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sideration;  Wil/ces  v.  Wilkes  (2  Dick,  791),  Legaid  v.  Juhnson  (.i  Ves.  juii.  352), 
Worrail  v.  Jacob  (3  Meriv.  256),  .S'*.  Jo/in  v.  St.  Juhn  (11  Ves.  526).  Mr.  Roper,  in 
Lis  Treatise  of  tlie  Law  of  Property  of  Husband  and  Wife,  refers  to  other  cases,  and 
deduces  from  them  this  general  conclusion,  that  Courts  of  Equity  will  not  infringe  on 
the  jurisdiction  of  the  Ecclesiastical  Courts,  by  enforcing  the  performance  of  a  mere 
personal  contract  entered  into  between  husband  and  wife  to  live  apart  from  each 
other  (2  Roper,  265-2S7).  It  has  also  been  held  by  the  Courts  of  Common  Law,  tliat 
tliose  deeds  do  not  affect  the  rights  or  relation  of  the  parties,  and  that  liusband  and 
wife  cannot  by  any  private  agreement  alter  the  character  and  condition  which  by 
law  results  from  the  state  of  marriage,  wiiile  it  subsists;  Marshall  v.  Rtitton  (8  T. 
Rep.  516),  Beard  v.  Webb  (2  Bos.  and  Pull.  93-107).  The  law,  as  thus  established  in 
all  the  Courts  of  England  as  well  as  in  Scotland,  is  not,  in  the  least,  affected  by  the 
case  of  Tovey  v.  Lindsay  (1  Dow,  117),  which  differed  from  tliis  case  in  the  very 
material  circumstance,  that  Major  Lindsay  was  not  held  to  be  a  domiciled  Scotch- 
man at  the  date  of  the  deed  of  separation,  or  when  he  sued  for  the  divorce.  Lord 
Eldon  having  a  doubt  upon  that  point,  being  inclined  to  think  his  domicile  was  at 
Durham,  and  being  also  [513]  impressed  with  the  circumstance  that  the  then  recent 
decision  of  the  English  Judges  in  LoUey's  case  had  not  been  brought  before  the  view 
of  the  Judges  of  the  Court  of  Session,  recommended  a  remit,  for  tlie  purpose  of  re- 
consideration, but  there  was  no  final  decision  ever  afterwards  pronounced  here  or 
in  Scotland  ;  so  that  the  case  so  much  relied  upon  by  the  Appellant,  does  not  affect 
this  case  one  way  or  the  other.  It  would  be  great  injustice  to  Lord  Eldon  to  say, 
that  if  Major  Lindsay  had  his  domicile  in  Scotland,  his  Lordship  could  entertain 
any  doubt  that  the  Coirts  there  had  jiirisdiction,  in  the  face  of  Lauder  v.  Vang/ient 
(Fac.  Coll.  27th  February  1692  ;  S.  C.  Ferg.  Rep.  App.  250),  3L Donald  v.  Fritz  (Fac. 
Coll.  26th  March  1813  ;  S.  C.  Ferg.  Rep.  App.  273),  and  numerous  other  cases  wdiich 
have  never  been  impugned.  In  the  cases  of  Brunsrlon  v.  Walhue  (Fac.  Coll.  9th 
February  1789;  S.  C.  Ferg.  Rep.  App.  259),  and  Morcombe  v.  Made/land  (Fac.  Coll. 
27th  June  1801;  S.  C.  Ferg.  Rep.  App.  261),  the  actions  were  dismissed  on  the 
ground  that  the  defenders  (the  husbands)  had  not  domicile  in  Scotland  ;  the  attempts 
made  in  both  cases  to  found  jurisdiction  on  domicile  rafione  originis,  failed.  In 
the  present  case  it  is  a  fact  admitted,  that  the  Respondent  had  actual  domicile  in 
Scotland,  both  at  the  date  of  the  marriage  and  of  the  commencement  of  the  action. 

The  second  plea  of  the  Appellant  is  to  the  manner  of  the  citation  :  she  insists,  that 
if  her  domicile  be  held  to  be  at  the  dwelling-house  of  the  Respondent,  then  she  ought 
not  to  have  been  cited  edictally,  as  forth  of  Scotland,  but  the  citation  should  have 
been  left  for  her  at  the  Respondent's  dwelling-house.  But  it  is  the  practice  in  Scot- 
land to  cite  a  party  edictally,  if  he  or  she  be  absent  from  the  country  above  forty 
[£14]  days.  The  Appellant  having  been  absent  for  that  and  a  longer  period,  she 
was  properly  cited  edictally  ;  and,  for  the  purpose  of  giving  her  actual  notice  of  the 
suit,  and  as  a  measure  of  precaution,  the  summons  was  served  personally  on  her,  at 
her  temporary  residence  in  France.  By  the  Scotch  Judicature  Act  (6  Geo.  4,  c.  120, 
s.  53)  it  is  declared,  "  That  where  a  person,  not  having  a  dwelling-house  in  Scotland, 
occupied  by  his  family  or  servants,  shall  have  left  his  usual  place  of  residence,  and 
have  been  absent  forty  days  without  having  left  notice  where  he  is  to  be  found, 
within  Scotland,  he  shall  be  hel '  to  be  absent  from  Scotland,  and  be  cited  accordiii"' 
to  the  forms  prescribed."  And  by  the  Act  of  Sederunt,  (14th  of  Deceral>er  1805,  s.  1,) 
"  It  shall  in  time  coming  be  held,  that  a  person  after  forty  days'  absence  from  his 
usual  place  of  residence,  is  forth  of  the  kingdom  of  Scotland  ;  and  the  citation,  after 
that  period,  must  be  at  the  market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith," 
etc.  There  can  be  no  doubt  that  in  this  case  edictal  citation,  accompanied  with  per- 
sonal notice,  was  the  proper  course  to  be  observed. 

The  third  ]ilea  and  ground  of  ajipeal.  is  the  alleged  indissolubility  of  this  mar- 
riage by  the  Courts  of  Scotland.  The  Respondent  conceiving  that  so  much  of  this 
plea  as  was  not  contained  in  the  first  preliminarv  defence,  was  involved  in  the 
merits  of  the  action,  which  the  judgment  of  the  Court  below  did  not  at  all  touch  ■ 
and  being  also  advised  that  bv  the  6  Geo.  4,  c.  120,  s.  5.  any  appeal  against  the  inter- 
locutory judgment  was  incompetent ;  presented  a  petition  to  this  House  aeainst  enter- 
taininsr  it.  The  Appeal  Committee,  to  whom  that  petition  was  referred,  sus-r'lH]- 
tained  the  appeal,  on  the  ground  that  the  judgment  of  the  Court  below  did  decide 
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the  principle,  that  an  English  marriage  might  be  dissolved  by  a  Scotch  Court.  In 
deference  to  that  opinion  of  the  Appeal  Committee,  the  Respondent  has  undertaken 
to  sustain  the  competence  of  the  Court  of  Session  to  entertain  the  action.  He  is  a 
Scotchman  by  birth  and  connexions  and  estates;  he  was  married  in  England  during 
a  transient  visit  to  that  country,  without  any  intention  then  or  at  any  time  to  make 
it  his  permanent  abode.  It  is  evident,  from  the  antenuptial  contract,  that  the  mar- 
riage was  entered  into  with  a  view  to  residence  in  Scotland;  the  rights  and  obliga^ 
tions  arising  out  of  the  marriage  contract  were  to  be  performed  in  Scotland  ;  and 
although  England  was  the  place  of  celebration,  yet  it  was  essentially  a  Scotch  con- 
tract, and  must  bo  regulated  in  all  its  relations  and  consequences  by  the  rules  of 
Scotch  law.  The  question  for  the  decision  of  the  House  is  not  whether  indissolubility 
is  an  inherent  element  in  a  marriage  contracted  in  England  between  two  English 
parties;  this  House,  sitting  on  tliis  case  as  a  Scotch  Court  of  Appeal,  is  not  to  con- 
sider what  effect  the  English  Courts  of  Law,  either  civil  or  criminal,  would  give  to  a 
divorce  pronounced  by  a  Scotch  Court. 

The  argument  for  the  Appellant  on  this  part  of  her  case  is,  that  the  contract 
of  marriage  is  tO'  be  governed  by  and  according  to  the  law  of  the  countiy  where  the 
contract  is  entered  into.  There  is  a  fallacy  in  that  argument:  it  is  true,  that  in 
all  questions  of  status  or  personal  obligation,  the  constitution  of  the  contract  is 
governed  by  the  lex  loci  cuntractus ;  that  is,  the  questions  whether  the  contract 
was  valid  or  void,  whether  the  requisite  forms  and  solemnities  for  completing  the 
contract  were  duly  complied  witli,  [516]  must  be  determined  by  the  law  of  the 
counti-y  where  the  contract  was  made:  but  where  questions  arise  about  enforcing 
or  expounding  the  contract,  or  about  granting  redress  to  one  party  for  a  breach 
of  its  obligations  by  the  other,  these  must  be  decided  by  the  law  of  the  country  which 
the  parties  had  in  view  with  reference  tO'  its  fulfilment.  Marriages  at  Gretna 
Green  between  English  parties,  duly  performed  according  to  the  Scotch  form,  are 
valid  in  England  ;  it  is  the  law  of  Scotland  that  determines  their  validity  or  nullity, 
but  all  the  obligations  arising  from  the  conjugal  relation  are  regulated  by  the  laws 
of  England  ;  so  much  so,  that  a  wife  so  married  is  entitled  to  dower  out  of  her 
husband's  English  estates,  tho'-gh  not  to  her  terce  out  ol  his  property  in  Scotland, 
if  he  should  happen  to  have  any  there;  Ilderton  v.  llderton  (2  H.  Black.  145).  The 
lex  loci  contractus  cannot  prevail,  unless  the  parties  had,  in  entering  into  the 
contract,  reference  to  the  same  place  for  the  fulfilment  of  its  obligations  ;  for  if  the 
forum  of  the  contract  were  to  prevail  against  the  forum,  of  the  real  domicile,  a 
contract  entered  intO'  in  a  foreign  countiy,  during  one  day's  visit,  would  be 
governed  by  the  laws  of  that  country,  and  not  by  those  of  the  country  of  the  parties' 
birth  and  permanent  residence ;  which  would  be  too  absurd.  In  a  recent  case, 
Anstrutlur  v.  Chalmers  (2  Sim.  1),  in  the  Court  of  Chancery,  it  was  held  that  the 
will  ol  a  Scotchwoman,  whO'  was  domiciled  in  England,  and  who,  during  a  visit 
to  Scotland,  executed  there,  in  the  Scotch  form,  a  will  of  personal  property,  deposited 
it  there,  and  died  in  England,  was  to  be  construed  by  the  English  law.  All  writers 
on  the  civil  law  lay  it  down  as  an  acknowledged  rule,  that  the  import  and  effect  of 
all  ordinary  civil  con-[517]-tracts  are  to  be  determined  by  the  law  of  the  place  of 
performance,  tO'  which  alone  the  contracting  parties  are  presumed  tO'  have  reference. 
Contraxisse  unusquisque  in  eo  loco  intelligitur,  in  quo  ut  solvere.t  se  ohligavit,  are 
the  words  of  Julian  in  the  Pandects  (Lib.  21,  tit.  De  obligationihits  et  actiotiihus). 
There  are  numerous  cases  decided  by  the  Courts  in  Scotland,  establishing  the 
general  rule,  that  questions  relating  to  the  negotiation  of  bills  of  exchange  are  to 
be  decided  by  the  laws  of  the  place  of  payment,  and  not  of  the  place  of  contract. 
Brown  v.  Crawford  (Morr.  1587),  Stevenson  v.  Stewart  (Morr.  1518),  Watson  v. 
Renton  (Bell's  Rep.  10.3),  Armour  v.  Campbell  (Morr.  4476).  The  same  rule  has 
been  adopted  by  the  English  Courts  of  Law,  as  in  Robinson  v.  Bland  (1  Wm.  Black. 
Rep.  256).  This  doctrine  applies  with  equal  force  to  the  contract  of  mai-riage, 
and  it  is  so  expressly  stated  by  Huber  (De  Conflictu  Leg.  see.  10),  whose  words,  as 
also  those  of  Lord  Mansfield  in  Robinson  v.  Bland,  have  been  already  quoted  (P. 
509  supra).  This  marriage,  therefore,  on  the  authority  of  the  civilians  and  of  the 
cases  cited,  must  be  dealt  with  as  a  Scotch  contract,  and  its  obligations  construed 
and  enforced  by  the  laws  of  Scotland,  where  they  were  intended  to  be  performed. 
There  is  no  reason  to  apprehend  that  the  affirming  of  the  interlocutor  now  appealed 
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from  will  produce  any  conflict  between  the  jurisdiction  or  decisions  of  the  Scotch 
and  English  Courts,  as  this  case  is  distinguished  from  those  of  Su-gden  v.  Lullty, 
and  Beazley  v.  Beazley,  by  the  material  circumstance  that  in  these  the  husband 
and  wife  were  English,  were  domiciled  in  England,  and  it  was  there  that  all  [518] 
the  obligations  arising  out  of  the  contract  of  marriage  were  to  be  performed. 

The  cases  of  Byan  v.  Eyan  (2  Phil.  332),  and  of  M'Carthy  v.  Decaix  (vide  infra), 
cited  in  behalf  of  the  Appellant,  have  no  bearing  on  the  question  for  the  decision 
of  the  House.  The  observations  attributed  to  a  noble  and  learned  Lord,  in  the 
latter  case,  were  not  necessary  for  the  decision  of  that  case,  and  can  only  have  the 
authority  of  an  extrajudicial  dictum.  The  case  of  Lolley  must  be  confined  to  the 
circumstances  on  which  the  twelve  Judges  adjudicated,  and  is  not  to  be  extended. 
Subsequently  to  that  case,  and  with  full  knowledge  of  it,  the  Judges  of  the  Court 
of  Session  asserted  their  jurisdiction  over  a  marriage  contracted  in  England, 
Edinu7istone  v.  Ednmnstone  (Ferg.  Cons.  Rep.  168),  thereby  following  up  a  long 
series  of  uniform  decisions.  This  House,  sitting  as  a  Scotch  Court  of  Appeal,  is 
bound  to  recognize  thof-e  decisions,  which  have  never  been  questioned.  The  case  of 
The  Bishop  of  London  v.  Ffytche  (2  Bro.  P.  C.  211)  was  referred  to  for  the  purpose 
of  showing,  that  a  judgment  pronounced  on  the  authority  of  decisions  long  acquiesced 
in,  might  still  be  reviewed  and  reversed  by  this  House.  That  case,  indeed,  was 
reversed  in  this  House,  by  nineteen  against  eighteen  ;  all  the  bishops  on  one  side, 
against  all  the  lawyers,  except  Lord  Thurlow,  on  the  other.  It  is  better  for  the 
Respondent  that  such  a  decision  should  be  quoted  against  him  than  for  him.  If 
two  foreigners,  Prussians  for  instance,  (with  whom  incompatibility  of  temper  is 
ground  of  divorce,)  met  on  a  visit  in  this  country,  and  were  married  here  and  re- 
turned to  Prussia,  could  it  be  maintained  that  the  Courts  of  [519]  Prussia  have 
not  power  to  dissolve  that  marriage  for  any  cause  whatsoever,  but  that  the  parties 
are  to  be  released  from  the  contract  only  by  Act  of  the  English  Legislature?  If 
two  English  persons,  travelling  in  France,  meet  and  marry  there,  and  return  to 
this  country,  could  not  the  husband,  after  discovering  the  wife's  adultery,  apply 
to  the  tribunals  of  his  domicile  for  such  remedy  as  they  could  afford  him,  although 
the  Courts  of  the  place  of  the  contract  would  afford  none?  The  law  of  England  does 
not  allow  any  valid  marriage  to  be  dissolved  a  vinctilo,  by  the  Courts  of  Law  ;  but 
the  Scotch  Courts  have  the  power  to  entertain  those  actions,  and  have  frequently 
exercised  it.  The  question  here  is,  not  what  effect  the  divorce  granted  in  Scotland 
would  have  in  England,  but  it  is,  whether  the  Courts  of  Scotland  have,  by  the  law 
of  Scotland,  the  power  to  divorce  on  proof  of  adultery. 

Dr.  Addams,  in  reply: — The  whole  of  the  argument  for  the  Respondent  is  put 
on  the  fact  of  his  domicile  being  in  Scotland  when  the  action  was  raised.  The 
Appellant  had  not  her  residence  then  in  Scotland,  either  in  fact  or  in  law.  It  is 
not  alleged  that  her  actual  residence  was  there,  and  the  fiction  of  law  is  excluded 
by  the  deed  of  separation,  which  was  not  revoked  when  the  action  was  connnenced. 
It  is  a  fallacy  to  say  that  the  marriage  of  these  parties  was  a  Scotch  contract;  for 
the  marriage  was  performed  in  England,  the  Appellant  was  an  Englishwoman, 
and  the  Respondent  was  residing  in  England.  If  a  Spaniard  or  other  foreigner 
came  to  this  country  and  married  an  Englishwoman  here,  according  to  the  law 
of  England,  could  it  be-  said,  that  that  was  a  Spanish  and  not  an  English  marriage? 
There  cannot  be  a  doubt,  [520]  that  if  the  interlocutor  be  affirmed,  the  Court  below 
will  proceed,  on  proof  of  adultery,  to  dissolve  this  marriage,  whether  it  is  Scotch  or 
English.  The  Commissaries  in  Scotland  were  generally  inclined  against  the 
assumption  of  this  power,  but  they  were  overruled  by  the  Judges  of  the  Court  of 
Session.  The  case  of  Gordon  v.  Pie  (Ferg.  Cons.  Rep.  App.  276,  357)  was  the  first 
English  marriage  over  which  the  Court  of  Session  assumed  jurisdiction,  by  remitting 
that  case  to  the  Commissary  Court,  with  instructions  to  proceed  ;  b.it  there  were 
numerous  cases  previous  to  that,  in  which  the  jurisdiction  was  declined;  Brunsdon 
V.  Wallace,  Morcomhe  v.  Maclelland. — He  further  cited,  for  the  purposes  of  his 
argument,  Dalryntple  v.  Bah-ymyle  (2  Hagg.  58),  and  Anstruther  v.  Adair  (2  Myl. 
and  K.  513) ;  and  many  of  the  cases  already  referred  to. 

The  Lords  took  time  to  consider  the  case. 

Lord  Brougham: — Sir  George  Warrender,  a  Scotch  baronet,  possessed  of  large 
hereditary  estates  in  Scotland,   born   and   educated   in   that   country,   and   having 
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there  his  capital  mansion,  wliere  he  resided  the  greater  part  of  the  year,  except 
wlien  he  held  office  or  was  attending  his  parliamoiitary  duties  in  England,  inter- 
married in  London,  in  1810,  witii  the  daughter  of  tiie  Viscount  Falmouth,  Anno 
Boscawen,  who  was  born  and  educated  in  England,  and  never  had  been  in  Scotland 
previous  to  the  marriage.  After  that  event,  she  was  twice  there  witii  her  husband, 
but  subsequently  he  resided  for  tiie  most  part  in  London,  to  discharge  the  duties 
of  Lord  of  the  Admiralty  and  [521]  Commissiunei  of  East  India  Ati'airs  ;  offices 
which  he  held  from  1812  to  1819,  inclusive.  In  the  latter  year,  at  the  end  of  much 
domestic  dissension,  a  separation  was  determined  upon,  and  an  agreement  executed 
by  the  parties;  in  which,  after  setting  forth  by  way  of  recital  only  their  having 
agreed  to  live  separate.  Sir  George  bound  himself  to  allow  Dame  Anne  Warrender 
a  certain  annuity;  and  it  was  further  agreed  that  the  agreement  shall  only  be 
rescinded  by  common  consent,  and  in  a  certain  specified  manner.  A  letter  was 
written  by  Sir  George,  bearing  equal  date  with  the  agreement,  and  addressed  to 
the  trustees  under  the  marriage  settlement.  In  tliis  he  stated  that  he  had  refused 
to  insert  any  provision  for  her  being  allowed  to  live  apart,  in  order  that  he  might 
not  be  precluded  from  suing,  if  he  chose,  for  restitution  of  conjugal  rights,  but  also 
stating  that  it  was  not  his  intention  ever  to  do  so,  or  to  interfere  with  or  molest 
lier  in  the  choice  of  a  residence.  The  marriage  settlement  had  secured  iier  a  join- 
ture upon  the  Scotch  real  estates;  upon  which  fact  it  is  now  admitted  that  nothing 
can  turn,  except  that  it  may  serve  the  better  to  show  tlie  connexion  of  the  parties 
and  the  contract  with  Scotland. 

These  are  tlie  facts,  and  the  undisputed  facts  of  this  case.  I  say  undisputed  ; 
for  the  atteuipt  occasionally  made  in  the  course  of  the  Appellant's  argument,  to 
create  some  doubt  as  to  Sir  George  Warrender's  Scotch  residence  and  domicile, 
cannot  be  considered  as  persisted  in  with  such  a  degree  of  firmness  or  uniformity 
as  to  require  a  discussion  and  a  decision  of  the  point,  in  order  to  clear  the  way  for 
the  very  important  legal  question  which  arises  upon  these  plain  and  undeniable 
statenieiits. 

[522]  In  183-1:,  after  the  parties  had  lived  separate  for  fifteen  years,  Sir  George's 
residence  being,  during  the  latter  part  of  the  time,  almost  constantly  on  his  Scotch 
estates,  and  Lady  Warrender's  varying  from  one  country  to  another — a  few  months 
in  England,  generally  in  France,  and  occasionally  in  Italy — Sir  George  brought  his 
suit  in  the  Court  of  Session  (exercising,  under  the  recent  statute,  the  consistorial 
jurisdiction  formerly  vested  in  tiie  Commissaries)  for  divorce,  by  reason  of  adultery 
alleged  to  have  been  committed  by  his  wife.  Lady  Warrender  took  preliminary 
objections  to  tiie  competency  of  the  suit,  under  three  heads  :  First,  that  the  summons 
of  divorce  was  not  served  on  her  at  her  husband's  residence,  so  as  to  give  her  a 
regular  citation  ;  secondly,  that  the  Court  had  no  jurisdiction,  inasmuch  as  the  wife's 
domicile  was  no  longer  her  husband's  after  the  separation  ;*  thirdly,  that  even  if  the 
service  had  been  regular,  and  the  two  domiciles  one  and  the  same,  and  that  domicile 
Scotland,  the  marriage  having  been  contracted  in  England,  and  one  of  the  parties 
being  English,  no  sentence  of  a  Scotch  Court  could  dissolve  the  contract.  To  these 
several  points  I  propose  to  address  myself  in  their  order. 

The  first  need  not  detain  us  long.  It  is  clear,  that  if  the  wife's  domicile  is  not 
in  Scotland,  her  being  cited  or  not  cited  at  the  mansion  is  wholly  immaterial  ;  and 
the  minor  objection  of  irregularity  merges  in  the  exception  to  the  jurisdiction  : 
and  if  the  wife's  domicile  was  in  Scotland,  it  must  be  her  husband's,  which,  indeed, 
the  objection  supposes  ;  and  then  the  [523]  argument  amounts  to  this,  that  Sir 
George  should  have  served  himself  with  a  notice,  by  way  of  regularly  serving  his  wife. 
Surely  it  is  unnecessary  to  show  that  such  a  proceeding  would  have  been  nugatory, 
not  to  say  ridiculous,  and  that  tiie  omission  of  it  can  work  nothing  against  the 
validity  of  the  notice.  Lady  Warrender  had,  it  is  admitted  on  all  hands,  personal 
service  and  full  notice  of  the  proceeding  against  her;  nor  was  any  reliance  placed 
upon  her  domicile  in  contemplation  of  law,  (that  is,  her  husband's  domicile,)  being 
sufficient  to  exclude  the  necessity  of  bringing  notice,  in  point  of  fact,  home  to  her. 
If  the  preliminary  objection  to  the  service  is  good  for  anything,  it  is  good  to  show 

*  The  order  in  which  these  two  objections  were  pleaded  and  argued  is  here 
reversed. 
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that  the  pursuer  might  have  served  a  notice  on  her  whom  he  knew  to  be  some  hundreds 
of  miles  distant,  by  leaving  it  for  her  in  his  own  house,  and  then  have  considered 
this  as  good  and  sufficient  service,  without  personally  notifying  his  iiitended  suit 
to  her,  or  serving  her  with  the  summons  which  he  had  filed.  We  may  therefore  come 
at  once  to  the  serious  and  more  substantial  exceptions  taken  against  the  jurisdiction  ; 
the  first  of  which  arises  upon  the  domicile,  as  affected  by  the  articles  of  separation. 

Secondly,  It  is  admitted  on  all  hands  that,  in  the  ordinary  case,  the  husband's 
domicile  is  the  wife's  also;  that,  consequently,  had  Lady  Warrender  been  either 
residing  really  and  in  fact  with  her  husband,  or  been  accidentally  absent  for  any 
length  of  time,  or  even  been  by  some  family  arrangement,  without  more,  in  the 
habit  of  never  going  to  Scotland,  which  was  not  her  native  country,  while  he  lived 
generally  there,  uo'  question  could  have  been  raised  upon  the  competency  of  the  action 
as  excluded  by  her  non-residence.  For  actual  residence — residence  in  point  of 
fact — signifies  nothing  in  the  case  of  a  married  woman,  and  [524]  shall  not,  in 
ordinary  circumstances,  be  set  up  against  the  presumption  of  law,  that  she  resides 
with  her  husband.  Had  she  been  absent  for  her  health,  or  in  attendance  upon  a 
sick  relation,  or  for  economical  reasons,  how  long  soever  this  separation  de  facto 
might  have  lasted,  her  domicile  could  never  have  been  changed.  Nay,  had  the 
parties  lived  in  different  places,  from  a  mutual  understanding  which  prevailed 
between  them,  the  case  would  still  be  the  same.  The  law  coulJ  take  no  notice  of 
the  fact,  but  must  proceed  upon  its  own  conclusive  presumption,  and  hold  her 
domiciled  where  she  ought  to  be,  and  where,  in  all  ordinary  circumstances,  she 
would  be, — with  her  husband.  Does  the  execution  of  a  formal  instrument,  recognis- 
ing such  an  understanding,  make  any  difference  in  the  case?  This  is  all  we  have 
here ;  for  there  is  no  agreement  to  live  separate.  The  "letter  "  has  indeed  been  im- 
ported intO'  the  agreement,  and  argued  upon  as  a  part  of  it.  Now,  not  to  mention 
that  the  instrument  in  which  parties  finally  state  their  intentions,  and  mutually 
stipulate  and  bind  themselves,  is  always  to  be  regarded  as  their  only  contract ;  and 
that  nO'  separate  or  subsequent  agreement  is  tO'  be  taken  into  the  account,  unless  it 
contains  some  collateral  agreement;  admitting  that  we  have  a  right  to  look  at  the 
letter  at  all,  either  as  part  of  one  transaction  with  the  agreement,  or  as  providing  for 
something  left  unsettled  in  tlie  principal  instrument,  and  so-  collateral  in  some  sort 
to  the  contract  itself,  it  does  not  appear  that  the  tenor  of  the  letter  aids  the  Appel- 
lant's contention.  For  the  letter  sets  out  with  expressly  saying,  that  Sir  George  has 
refused  tO'  insert  in  the  agreement  a  leave  to  live  apart,  in  order  to  preclude  all 
objection  against  his  suing  for  restitution  of  conjugal  rights.  Is  not  this  [525] 
sufficient  to  deprive  the  letter  of  all  binding  force  in  law,  whatever  else  it  may 
contain?  In  truth,  the  words  which  follow  this  preliminary  statement  amount 
only  to  an  honorary  pledge,  in  no  legal  view  obligatory,  even  had  they  stood  alone  ; 
but,  taken  in  connexion  with  the  preceding  statement,  they  plainly  exclude  all 
possibility  of  construing  the  letter  as  a  legal  obligation.  It  therefore  appears 
impossible  to  consider  the  parties  in  this  case  as  living  apart  under  a  contract  of 
separation.  The  agreement,  by  its  obvious  construction,  only  imports  an  obliga- 
tion upon  Sir  G.  Warrender  to  pay  so  much  a  year  to  Lady  Warrender,  as  long  as 
she  should  live  apart  from  him.  But  let  us  suppose  it  to  be  an  ordinary  deed  of 
separation  ;  that  it  contained  a  covenant  on  the  husband's  part  to  permit  the  wife 
to  live  apart  from  him,  and  to  choose  her  own  residence ;  and  let  us  consider  what 
difference  this  would  make,  and  whether  or  not  this  would  be  sufficient  to  determine 
the  legal  presumption  of  domicile. 

First  of  all,  it  must  be  admitted  that,  even  if  the  execution  of  such  a  deed  gave 
the  wife  a  power  of  choosing  a  residence,  and  if  that  residence  once  chosen  were  to 
be  deemed  her  separate  domicile,  still  this  would  only  give  her  a  power;  and  unless 
she  had  executed  the  power  by  choosing  a.  residence,  no  new  domicile  could  be  acquired 
by  her.  The  domicile  which  she  had  before  marriage  was  for  ever  destroyed  by  that 
change  in  her  condition.  The  dissolution  of  tlie  marriage  by  divorce,  or  by  the 
husband's  decease,  never  could  remit  her  to  her  original  or  maiden  domicile ;  much 
less  could  this  be  affected  by  any  such  deed  as  we  are  supposing;  for  that,  by  the 
utmost  possible  stretch  of  the  supposition,  could  only  give  [526]  her  tJie  option  of 
taking  a  new  domicile,  other  than  her  husband's;  and  until  she  did  exercise  this 
option,  her  married  or  marital  domicile  would'  not  be  changed.     Now  there  is  no 
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evidence  here  of  Lady  Warrender  having  ever  acquired  any  domicile  after  1819, 
other  than  the  one  slie  had  before  the  separation,  that  is  to  say,  her  husband's;  and 
this  proof  clearly  lay  upon  her,  for  she  sets  up  the  separation  to  exclude  the  legal 
presumption  that  she  is  domiciled  with  her  husband  ;  and  the  separation  only  con- 
veying to  her  a  power  of  choosing  a  domicile,  and  tlio  production  of  tlie  articles  only 
proving  that  power  to  have  been  conferred  upon  her,  unless  slie  goes  further,  and 
also  proves  the  exercise  of  the  power  by  acquiring  a  new  domicile,  slic  ])roves  nothing. 
She  only  shows,  and  all  the  ample  admissions  we  are,  for  the  sake  of  argument,  making, 
confess  that  she  had  obtained  the  power  or  possibility  of  gaining  a  domicile  other 
than  her  husband's,  but  not  at  all  tliat  she  had  actually  gained  sucli  sei)arate  domicile. 
The  evidence  in  the  cause  is  nothing  to  this  purpose.  It  is,  indeed,  rather  against 
than  for  the  Appellant's  argument;  it  rather  shows  that  she  had  done  nothing  like 
gaining  a  new  domicile,  for  she  was  living  chiefly  abroad,  and  in  different  jilaces. 
But  there  is,  at  any  rate,  no  evidence  in  the  cause  of  her  acquiring  a  separate  domicile, 
and  the  proof  lying  upon  her,  it  follows  that,  for  all  the  purposes  of  the  present 
question,  her  husband's  Scotch  domicile  is  her  own.  But  suppose  we  pass  over  this 
fundamental  difficulty  in  her  case,  and  which  appears  to  me  decisive  of  the  exception 
witli  which  I  am  now  dealing,  I  am  of  opinion  that  there  is  nothing  in  the  separation, 
supposing  it  had  been  ever  so  formal,  and  ever  so  full  in  its  provisions,  which  can 
by  law  [527]  displace  the  presumption  of  domicile  raised  by  the  marriage,  and  sub- 
sisting in  full  force  as  long  as  the  marriage  endures. 

A  party  relying  on  the  lex  loci  contractus,  in  construing  the  import  and  tracing 
the  consequences  of  the  marriage  contract,  cannot  well  be  heard  to'  deny  that  the 
same  lex  loci  must  regulate  the  construction  and  the  consequences  of  any  deed  of 
separation  between  the  married  pair.  Nor  do  I  understand  the  Appellant  as  repudi- 
ating the  English  law  as  to  the  import  of  the  separation  in  tliis  case.  Then  what  is 
the  legal  value  or  force  of  this  kind  of  agreement  in  our  law?  Absolutely  none 
whatever — in  any  Court  whatever — for  any  purpose  whatever,  sivve  and  except  one 
only — the  obligation  contracted  by  the  liusband  with  trustees  to  pay  certain  sums  to 
the  wife,  tlie  cestui  que  trust.  In  no  other  point  of  view  is  any  effect  given  by  our 
jurisprudence,  either  at  law  or  in  equity,  to  such  a  contract.  No  damages  can  be 
recovered  for  its  breach — no  specific  performance  of  its  articles  can  be  decreed.  No 
Court,  civil  or  consistorial,  can  take  notice  of  its  existence.  So  far  has  the  legal 
presumption  of  cohabitation  been  carried  by  the  common  law  Courts,  that  the  most 
formal  separation  can  only  be  given  in  mitigation  of  damages,  and  not  at  all  as  an 
answer  to  an  action  for  criminal  conversation,  the  ground  of  which  is  the  alleged  loss 
of  comfort  in  the  wife's  society  ;  and  all  the  evidence  that  can  be  adduced  of  tlie 
fact  of  living  apart,  and  all  the  instruments  that  can  be  produced  binding  the 
husband  to  suffer  the  separate  residence  of  his  wife — nay,  even  where  he  has  for 
himself  stipulated  for  her  living  apart,  and  laid  her  under  conditions  that  she  should 
never  come  near  him — all  is  utterly  insufficient  to  repel  the  claim  which  he  makes 
for  the  loss  of  her  [528]  society  without  doing  any  act  either  in  court  or  in  pais,  to 
determine  the  separation  or  annul  tlie  agreement.  In  otJier  words,  no  fact  and  no 
contract,  nO'  matter  in  pals  and  no  deed  executed,  can  rebut  the  overruling  presump- 
tion of  the  law  that  the  married  persons  live  together,  cer,  which  is  tlie  same  thing, 
that  they  have  one  residence — one  domicile.  In  the  contemplation  of  the  coiumon 
law  then,  they  live  together  and  have  the  same  domicile.  That  the  Consistorial  Courts 
regard  the  matter  in  the  same  light  is  manifest  from  the  strong  decision  given  upon 
the  .3  and  4  Geo.  4,  as  applicable  to  a  case  where  the  parties  had  never  been  near  one 
another  for  ten  years  before  it  passed;  yet  this  case  was  held  witliin  the  provision 
of  the  statute  which  gives  the  benefit  of  confirmation  of  the  marriage  to  all  parties 
who  have  been  living  together  at  and  before  the  passing  of  the  Act.  But  we  need  not 
resort  to  such  extreme  cases,  or  seek  support  from  such  strong  decisions.  It  is 
admitted  on  all  hands  that  the  Consistorial  Courts  never  regard  a  separation,  how 
formal  soever,  as  of  any  avail  at  all  against  either  party,  nor  require  any  person 
suing  for  his  rights  under  the  marriage,  and  standing  on  the  marriage,  to  do  any 
act  for  annulling  the  sepiiration.  Either  party  has  a  clear  and  undcnied  right  to 
pass  it  by  entirely,  and  proceed,  whether  in  bringing  or  in  defending  a  suit  exactly  as 
il  the  sejiaration  articles  had  no  existence. 

Thirdly,  We  are  therefore,  in  every  view  that  can  be  taken  of  the  question,  ixjiind 
to  regard  Lady  Warrender's  domicile  as  identical  with  her  husband's,  and  thus  the 
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case  becomes  divested  of  all  special  circuiustances,  and  is  that  of  a  marriage  had  in 
England  between  a  domiciled  Scotchman  and  an  Englishwoanan,  sought  to  be 
dissolved  by  reason  of  the  wife's  adul  [529]-tery,  through  a  suit  in  the  Courts  in 
Scotland,  the  residence  or  domicile  of  the  husband  being  bond  fide  Scotch  ;  and  as  the 
determination  at  which  we  have  arrived  upon  the  question  of  domicile  makes  the 
furum  originis  of  the  wife  quite  immaterial,  the  question  is  in  truth  the  general  one, 
whether  or  not  a.  Scotch  divorce  can  dissolve  a  marriage  contracted  by  a  domiciled 
Scotchman  in  England,  the  parties  to  that  marriage  being  bond  fide  and  not  coUusively 
for  the  purposes  of  the  suit,  domiciled  in  Scotland.  The  importance  of  this  question 
to  the  parties,  and,  considering  the  constant  and  fortunate  intercourse  between  the 
two  countries,  to  the  law  whicli  governs  each,  cannot  be  denied  ;  at  the  same  time  it 
is  of  considerably  less  interest  than  it  would  have  been  ha4  the  doimicile  not  been 
bo7id  fide  Scotch,  because  then  the  more  absolute  question  would  have  been  raised  as 
to  the  validity  of  a  Scotch  divorce  generally,  tO'  dissolve  an  English  marriage.  Posr- 
sibly  the  decisions  upon  the  validity  of  Scotch  marriages  generally  and  without 
regard  to  the  fraud  upon  tlie  English  law,  practised  by  the  parties  to  them,  may  seem 
to  make  the  distinction  to  which  I  have  just  adverted  less  material  and  substantial; 
nevertheless  I  think  it  right  and  convenient  to  make  it,  and  to  keep  it  in  view. 

The  general  principle  is  denied  by  no  one  that  the  lex  loci  is  to  be  the  governing 
rule  in  deciding  upon  the  validity  or  invalidity  of  all  personal  contracts.  This  is 
sometimes  expressed,  and  I  take  leave  to  say  inaccurately  expressed,  by  saying  that 
there  is  a  comitas  shown  by  the  tribunals  of  one  country  towards  the  laws  of  the  other 
country.  Such  a  thing  as  comitas  or  courtesy  may  be  said  to  exist  in  certain  cases, 
as  where  the  French  Courts  inquire  how  our  law  would  deal  with  a  Frenchman  in 
similar  or  parallel  circum-[530]-stances,  and  upon  proof  of  it,  so  deal  with  an 
Englishman  in  tliose  circumstances.  This  is  truly  a  contitas,  and  can  be  explained 
upon  no  other  ground  ;  and  I  must  be  permitted  to  say,  with  all  respect  for  the  usage, 
it  is  not  easily  reconcilea.ble  to  any  sound  reason.  But  when  the  Courts  of  one  country 
consider  the  laws  O'f  another  in  wliich  any  contract  has  been  made,  or  is  alleged  to  have 
been  made,  in  construing  its  meaning,  or  ascertaining  its  existence,  they  can  hardly 
be  said  to  act  from  courtesy,  e.r  comitate ;  for  it  is  of  the  essence  of  the  subject-matter 
to  ascertain  the  meaning  of  the  parties,  and  that  they  did  solemnly  bind  themselves; 
and  it  is  clear  that  j'ou  must  presume  them  to  have  intended  what  the  law  of  the 
country  sanctions  or  supposes ;  it  is  equally  clear  that  their  adopting  the  forms  and 
solemnities  which  that  law  prescribes,  shows  their  intention  tO'  bind  themselves,  nay 
more,  is  the  only  safe  criterion  of  their  having  entertained  such  an  intention.  There- 
fore the  Courts  of  the  country  where  the  question  arises,  resort  to  tlie  law  of  the 
country  where  the  contract  was  made,  not  ex  comitate,  but  ex  debito  justitiae; 
and  in  order  to  explicate  their  own  jurisdiction  by  discovering  that  which  they  are 
in  quest  of,  and  which  alone  they  are  in  quest  of,  the  meaning  and  intent  of  the 
parties. 

But  whatever  may  be  the  foundation  of  the  principle,  its  acceptance  in  all 
systems  of  jurisprudence  is  unquestionable.  Thus  a  marriage,  good  by  the  laws  of 
one  country,  is  held  good  in  all  others  where  the  question  of  its  validity  may  arise. 
For  the  question  always  must  be.  Did  the  parties  intend  to  contract  marriage?  And 
if  tliey  did  that  which  in  the  place  they  were  in  is  deemed  a.  marriage,  they  cannot 
reasonably,  or  sensibly,  or  safely,  be  considered  otherwise  than  [531]  as  intending 
a  marriage  contract.  The  laws  of  each  nation  lay  down  the  forms  and  solemnities, 
a  compliance  with  which  shall  be  deemed  tlie  only  criterion  of  the  intention  to  enter 
into  the  contract.  If  those  laws  annex  certain  disqualifications  to  parties  circum- 
stanced in  a  particular  way,  or  if  they  impose  certain  conditions  precedent  on  certain 
parties,  this  falls  exactly  within  the  same  rule;  for  tlie  presumption  of  law  is  in  the 
one  case  that  the  parties  are  absolutely  incapable  of  the  consent  required  to  make 
the  contract,  and  in  the  other  case  that  they  are  incapable  until  they  have  complied  with 
the  conditions  imposed.  I  shall  only  stop  here  to  remark,  that  the  English  juris- 
prudence, while  it  adopts  this  principle  in  words,  would  not  perhaps,  in  certain  cases 
wliich  may  be  put,  be  found  very  willing  to  act  upon  it  throughout.  Thus  we  should 
expect  that  the  Spanish  and  Portugueze  Courts  would  hold  an  English  marriage 
avoidable  between  uncle  and  niece,  or  brother  and  sister-in-law,  though  solemnized 
under  papal  dispensation,  because  it  would  clearly  be  avoidable  in  thisi  country. 
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But  I  strongly  incline  to  tliink  tliat  our  Courts  would  refuse  to  sanction,  and  would 
avoid  by  sentence,  a  marriage  between  those  relatives  contracted  in  tlie  Peninsula, 
under  dispensation,  although  beyond  all  doubt  such  a  nuirriage  would  there  l)e  valid 
b_,  the  lex  loci  contractus,  and  incapable  of  being  set  aside  by  any  proceedings  in  thai 
country. 

But  tlie  rule  extends,  I  apprehend,  no  further  than  to  the  ascertaining  of  the 
validity  of  the  contract,  and  the  meaning  of  the  parties,  tiiat  is,  the  existence  of  the 
contract  and  its  construction.  If  indeed  there  go  two  things  under  one  and  the  same 
name  in  different  countries — if  tliat  which  is  called  marriage  is  of  a  difl'erent  nature 
in  each — there  may  be  some  room  [532]  for  holding  that  we  are  to  consider  the  thing 
to  which  tlie  parties  have  bound  themselves,  according  to  its  legal  acceptance  in  the 
country  where  tlie  obligation  was  contracted.  But  marriage  is  one  and  the  same 
thing  substantially  all  the  Christian  world  over.  Our  whole  law  of  marriage  assumes 
this;  and  it  is  important  to  observe,  that  we  regard  it  as  a.  wholly  different  thing, 
a  different  status,  from  Turkish  or  other  marriages  among  infidel  nations,  because  we 
clearly  never  should  recognize  the  plurality  of  wives,  and  consequent  validity  of 
second  marriages,  standing  the  first,  which  second  marriages  the  la\\s  of  those 
countries  authorize  and  validate.  This  cannot  be  put  upon  any  rational  ground, 
except  our  holding  the  infidel  marriage  tO'  be  something  different  from  tlie  Christian, 
and  our  also  holding  Christian  marriage  to  be  tlie  same  every  where.  Therefore  all 
that  the  Courts  of  one  country  have  to  determine  is,  whether  or  not  the  thing  called 
marriage,  that  known  relation  of  persons,  that  relation  which  those  Courts  are 
acquainted  with,  and  know  how  tO'  deal  with,  has  been  validly  contracted  in  the  other 
country  where  the  parties  professed  to  bind  themselves.  If  tlie  question  is  answered 
ill  the  affirmative,  a  marriage  has  been  had;  the  relation  has  been  constituted;  and 
those  Courts  wiU  deal  with  tlie  rights  of  the  parties  under  it  according  to  tlie  prin- 
ciples of  the  municipal  law  which  they  administer.* 

But  it  is  said  that  what  is  called  the  essence  of  the  contract  must  also  be  judged 
of  according  to  the  lex  loci;  and  as  this  is  a  somewhat  vague,  and  for  its  vagueness, 
a  somewhat  suspicious  proposition,  it  is  rendered  more  certain  by  adding,  that 
dissolubility  or  indissolubility  is  of  the  essence  of  the  contract.  Now  I  take  this  to  be 
really  petitio  pi-incipii.  It  is  [533]  putting  the  very  question  under  discussion  into 
another  form  of  words,  and  giving  the  answer  in  one  way.  There  are  many  other 
things  which  may  just  as  well  be  reckoned  of  the  essence  as  this.  If  it  is  said  that 
the  parties  marrying  in  England  must  be  taken  all  the  world  over  to  have  bound 
themselves  to  live  until  death  or  an  Act  of  Parliament  "  them  do  part;"  why  shall  it 
not  also  be  said  that  tliey  have  bound  themselves  to  live  together  on  such  terms,  and 
with  such  mutual  personal  rights  and  duties,  as  the  English  law  recognizes  and 
enforces?  Those  rights  and  duties  are  just  as  much  of  the  essence  as  dissolubility 
or  indissolubility;  and  yet  all  admit,  all  must  admit,  that  persons  married  in 
England  and  settled  in  Scotland  will  be  entitled  only  to  the  personal  rights  which  the 
Scotch  law  sanctions,  and  will  only  be  liable  to  perform  the  duties  which  the  Scotch 
law  imposes.  Indeed  if  we  are  to  regard,  the  nature  of  the  contract  in  this  respect 
as  defined  by  the  lex  loci,  it  is  difficult  to  see  why  we  may  not  import  from  Turkey  into 
England  a  marriage  of  such  a  nature  as  tliat  it  is  capable  of  being  followed  by  and 
subsisting  with  another,  polygamy  being  there  of  the  essence  of  tlie  contract. 

The  fallacy  of  the  ai'gument,  "  that  indissolubility  is  of  the  essence,"  appears 
plainly  to  be  this :  it  confounds  incidents  with  essence;  it  makes  the  rights  under  a 
contract,  or  flowing  from  and  arising  out  of  it,  parcel  of  the  contract;  it  makes  the 
mode  in  which  judicatures  deal  with  those  rights,  and  with  the  contract  itself,  part  of 
the  contract;  instead  of  considering,  as  in  all  soundness  of  principle  we  ouglit,  that 
the  contract  and  all  its  incidents,  and  the  rights  of  the  parties  to  it,  and  the  wrongs 
committed  by  them  respecting  it,  must  be  dealt  with  boi'  the  Courts  of  the  [534]  country 
where  the  parties  reside,  and  where  the  contract  is  to  be  carried  into  execution. 

But  at  all  events  this  is  clear,  and  it  seems  decisive  of  the  point,  that  if,  on  some  such 
ground  as  this,  a  marriage  indissoluble  by  the  lex  loci  is  to  be  held  indissoluble  every- 
where; so,  conversely,  a  marriage  dissoluble  by  the  lex  loci  must  be  held  everywhere 
dissoluble.     The  one  proposition  is  in  truth  identical  with  the  other.     Now  it  would 

[*  See  as  to  this  passage  an  article  on  "  Non-Christian  Marriage  "  by  Sir  Dennis 
Fitzpatrick  in  Jovr.  Soc.  Comp.  Leg.  N.S.  No.  V.  p.  374.] 
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follow  from  hence,  or  rather  it  is  the  same  proposition,  that  a  marriage  contracted 
in  Scotland,  where  it  is  dissoluble  by  reason  of  adultery  or  of  non-adherence,  is 
dissoluble  in  England,  and  that  at  the  suit  of  either  party.  Therefore  a  wife  married 
in  Scotland  might  sue  her  husband  in  our  Courts  for  adultery,  or  for  absenting  himself 
four  years,  and  ought  to  obtain  a  divorced  vinculo  matrimonii  Nay,  if  the  marriage 
had  been  solemnized  in  Prussia,  either  party  might  obtain  a  divorce  on  the  ground 
of  incompatibility  of  temper;  and  if  it  had  been  solemnized  in  France  during  the 
earlier  period  of  the  revolution,  the  mere  consent  of  the  parties  ought  to  suffice  for 
dissolving  it  here.  Indeed,  another  con.sequence  would  foUow  from  this  doctrine  of 
confounding  with  the  nature  of  the  contract  that  which  is  only  a  matter  touching 
the  jurisdiction  of  the  Courts,  and  their  power  of  dealing  with  the  rights  and  duties 
of  the  parties  to  it:  if  there  were  a  country  in  which  marriage  co'uld  be  dissolved 
without  any  judicial  proceeding  at  all,  merely  by  the  parties  agreeing  in  pais  to 
separate,  every  other  country  ought  to  sanction  a  separation  had  in  pais  there,  and 
uphold  a  second  marriage  contracted  after  such  a  separation.  It  may  safely  be 
asserted,  that  so  absurd  a  proposition  never  could  for  a  moment  be  enter-[53D]-tained  ; 
and  yet  it  is  not  like,  but  identical  with  the  proposition  upon  which  the  main  body 
of  the  Appellant's  argument  rests,  tJiat  the  question  of  indissoluble  or  dissoluble 
must  be  decided  in  all  cases  by  the  lex  loci. 

Hitherto  we  have  been  considering  the  contract  as  to  its  nature  and  solemnities, 
and  examining  how  far,  being  English,  and  entered  into  with  reference  only  to 
England,  it  could  be  dissolved  by  a  Scotch  sentence  of  divorce.  But  the  circumstance 
of  parties  belonging  to  one  country  marrying  in  another  (which  is  the  case  before  us) 
presents  the  question  in  another  light.  In  personal  contracts  much  depends  upon 
tlie  parties  having  regard  to  the  country  where  it  is  to  be  acted  under,  and  to  receive 
its  execution  ;  upon  their  making  the  contract,  with  a  view  to  its  execution  in  that 
country.  Tlie  marriage-contract  is  emphatically  one  which  parties  make  with  an 
immediate  view  to  the  usual  place  of  their  residence.  An  Englishman,  marrying 
in  Turkey,  contracts  a  marriage  of  an  English  kind,  that  is,  excluding  plurality  of 
wives,  because'he  is  an  Englishman,  and 'only  residing  in  Turkey  and  under  the 
Mahometan  law  accidentally  and  temporarily,  and  because  he  marries  with  a  view 
of  being  a  married  man  and  having  a,  wife  in  England,  and  for  English  purposes; 
consequently  the  incidents  and  effects,  nay,  the  very  nature  and  essence  (to  use  the 
language  of  the  Appellant's  argument)  must  be  ascertained  by  the  English,  and  not 
by  the  Turkish  law.  So  of  an  Englishman  mairying  in  Prussia,  where  incompatible 
temper,  that  is,  disagreement,  may  dissolve  the  contract ;  as  he  marries  with  a  view 
to  English  domicile,  his  contract  will  be  judged  by  English  law,  and  he  cannot  apply 
for  a.  divorce  here,  upon  the  ground  of  incompatible  tempers.  In  [536]  like  manner, 
a  domiciled  Scotchman  may  be  said  to  contract  not  an  English  but  a  Scotch  marriage, 
though  the  consent  wherein  it  consists  may  be  testified  by  English  solemnities.  The 
Scotch  parties,  looking  to  residence  and  rights  in  Scotland,  may  be  held  to  regard  the 
nature  and  incidents  and  consequences  of  the  contract,  according  to  the  law  of  that 
country,  their  home:  a  connexion  formed  for  cohabitation,  for  mutual  comfort,  pro- 
tection and  endearment,  appears  to  be  a  contract  having  a,  most  peculiar  reference 
to  the  contemplated  residence  of  the  wedded  pair;  the  home  where  they  are  to  fulfil 
their  mutual  promises,  and  perform  those  duties  which  were  the  objects  of  the  union  ; 
in  a  word,  their  domicile ;  the  place  sO'  beautifully  described  by  the  civilian  :  "  Domi- 
cilii quoque  intuitu,  conveniri  quisqve  potest,  in  eo  scilicet  loco,  in  quo  larem,  rerum- 
que  ac  fortunarum  suarum  summam  constituit,  unde  rursiis  non  sit  discessurus,  si 
nihil  avocet,  vndeque  cum  prufectus  est,  perer/rinari  videtur  "  (Voet  ad  Pand.  Lib. 
5,  tit.  1,  s.  92).  It  certainly  may  well  be  urged,  both  with  a.  view  to  tlie  general 
question  of  lex  loci,  and  especially  in  answering  the  argument  of  the  alleged  essential 
quality  of  indissolubility,  that  the  parties *to  a  contract  like  this  must  be  held  em- 
phatically to  enter  into  it  with  a  reference  to  their  own  domicile  and  its  laws ;  that 
the  contract  assumes,  as  it  were,  a  local  aspect;  but  that  at  any  rate,  if  we  infer  the 
nature  of  any  mutual  obligation  from  the  presumed  intentions  of  tlie  parties,  and  if 
we  presume  those  intentions  from  supposing  that  the  parties  had  a  particul.ar  system 
of  laws  in  their  view  (the  only  found.Ttion  of  the  argument  for  the  Appellant),  there 
is  fully  more  reason  to  suppose  they  had  the  law  of  their  own  home  in  their  view, 
where  they  purposed  tO'  [537]  live,  tliaii  the  law  of  tlie  stranger,  under  which  tliey 
happened  for  the  moment  to  be. 
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Suppose  we  take  now  another  but  a  very  obvious  and  intclli<iible  view  of  the 
subject,  and  regard  the  divorce  not  as  a  remedy  given  to  the  injured  party,  by  treeing 
hiui  from  tiie  chain  that  binds  him  to  a  guilty  partner,  but  as  a  puniKlimeiit  intiicted 
upon  crime,  for  the  purpose  of  preventing  its  repetition,  and  thua  keeping  public 
morals  pure.  The  luiiijuage  of  the  Scotcli  acts  plainly  countenances  this  view  of  the 
matter,  and  we  may  observe  how  strongly  it  bears  upon  the  present  question.  No 
one  can  doubt  that  every  State  has  tlie  right  to  visit  oiiences  witli  such  penalties 
as  to  its  legislative  wisdom  shall  seem  meet.  At  one  time  adultery  was  |iunislinble 
capitally  in  England  ;  it  is  so,  in  certain  cases,  still  by  the  letter  of  tlie  Scotdi  law. 
Whoever  conmiitted  it  must  have  suffered  that  punishment,  had  the  law  been  enforced, 
and  without  regard  to  tlie  marriage,  of  which  he  had  violated  the  duties,  havin;^  Ijeen 
contracted  abroad.  Indeed,  in  e.xecuting  such  statutes,  no  one  ever  heard  of  a 
question  being  raised  as  to  where  the  contract  had  been  made.  Suppose  again  that 
the  proposition,  frequentl)'  made  in  modern  times,  were  adopted,  and  adultery  were 
declared  to  be  a  misdemeanor,  could  any  one,  tried  for  it  either  here  or  in  Scotland, 
set  up  in  his  defence,  that  to  tlie  law  of  the  country  where  he  was  married  there  was 
no  such  offence  known?  In  like  manner,  if  a  disruption  of  the  marriage  tie  is  the 
punishment  denounced  against  tlie  adulterer  for  disregarding  its  duties,  nO'  one  can 
pretend  that  the  tie  being  declared  indissoluble  by  tlie  la.ws  of  the  country  where  it 
was  knit,  could  aft'ord  the  least  defence  against  the  e.xecutiou  of  the  law  declaring 
its  [138]  dissolution  to  be  tlie  penalty  of  the  crime.  Whoever  maintains  that  the 
Scotch  Courts  are  to  take  cognizance  of  the  English  law  of  indissolubility  when  called 
upon  to  inflict  the  penalty  of  divorce,  must  likewise  be  prepared  to  hold  that,  in 
punishing  any  other  offence,  the  same  Courts  are  tO'  regard  tlie  laws  of  the  State  where 
the  culprit  was  born,  or  where  part  of  the  transaction  passed  ;  that,  for  example,  a 
forgery  being  committed  on  a.  foreign  bill  of  exchange,  the  punishment  awarded  by 
the  foreign  law  is  to  regulate  the  visitation  of  the  offence  under  the  law  of  Scotland. 
It  may  safely  be  asserted,  that  no  instance  wiiatever  can  be  given  of  the  criminal  law 
of  any  country  being  made  to  bend  to  that  of  any  other  in  any  part  of  its  adminis- 
tration. When  the  Roman  citizen  carried  abroad  with  him  his  rights  of  citizenship, 
and  boasted  that  he  could  plead  in  all  the  Courts  of  the  world  "  civis  Roinanus  swm,'' 
his  boast  was  founded  not  on  any  legal  principle,  but  upon  the  fact  that  his  barbarian 
countrymen  had  overrun  tlie  world  with  tlieii  arms,  reduced  all  laws  tO'  silence,  and 
annihilated  the  independence  of  foreign  legislatures.  Their  orators  regarded  this 
very  plea  as  the  badge  of  universal  slavery,  which  their  warriors  had  fixed  upon  man- 
kind. But  if  any  foreigner  had  come  tO'  Rome,  and  committed  a-  crime  punishable 
with  loss  of  civil  rights,  he  would  in  vain  have  pleaded  in  bar  of  the  caintia  diiiiiniitiu, 
that  citizenship  was  indelible  and  indestructible  in  the  country  of  his  birth.  The  lex 
loci  must  needs  govern  all  criminal  jurisdiction,  from  the  nature  of  the  thing  and  the 
purpose  of  that  jurisdiction.  How  then  can  we  say,  that  wiieii  the  Scotch  law  pro- 
nounces the  dissolution  of  a.  marriage  tO'  be  the  punishment  of  adultery,  the  Scotch 
Courts  can  b©  justified  in  im-[539]-porting  an  exception  in  favour  of  those  who  had 
contracted  an  English  marriage  ;  an  exception  created  by  tlie  English  law,  and  to  the 
Scotch  law  unknown  ?  • 

But  it  may  be  said,  that  the  offence  being  committed  abroad,  and  not  within  the 
Scotch  territory,  prevents  the  application  to  it  of  the  Scotch  criminal  law.  To  this 
it  may  however  be  answered,  that  where  a  person  has  his  domicile  in  a.  given  country, 
the  laws  of  that  country  to  which  he  owes  allegiance  may  visit  even  criminally  offences 
committed  by  him  out  of  its  territory.  Of  this  we  have  many  instances  in  our  own 
jurisprudence.  Murder  and  treason,  committed  bv  Englishmen  abroad,  are  triable 
in  England  and  punishable  here.  Nay,  by  tlie  bill  which  I  introduced  in  1811,  and 
which  is  constantly  acted  upon,  British  subjects  are  liable  to  bei  convicted  of  felony 
for  slave-trading,  in  whatever  part  of  the  world  committed  by  them.  It  would  no 
doubt  be  going  far  to  hold  the  wife  criminallv  answerable  to  the  law  of  Scotland,  in 
respect  of  her  legal  domicile  being  Scotch.  But  we  are  here  not  so  much  arguing  to 
the  merits  of  this  case,  which  has  abundant  other  ground  to  rest  upon,  as  to  the  general 
principle  ;  and  at  any  rate  the  argument  would  applv  to  tlie  case  most  frequently 
mooted,  of  English  married  parties  living  temporarily  in  Scotland,  and  adultery 
being  there  committed  by  one  of  them.  To  such  a.  state  of  facts  the  whole  argument 
now  adduced  is  applicable  in  its  full  force  ;  and  without  admitting  that  application, 
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I  do  not  well  see  how  we  can  liold  that  the  Scotch  legislature  ever  possessed  that 
supreme  power  which  is  absolutely  essential  to  the  very  nature  and  existence  of  a 
legislature.  If  we  deny  this  application,  we  truly  admit  that  the  Scottish  Parliament 
had  no  right  to  punish  the  oii'ence  of  adultery  by  the  penalty  of  divorce.  Nay,  we 
hold  [540]  that  English  parties  had  a  right  to  violate  the  Scotch  criminal  law  with 
perfect  impunity  in  one  essential  particular  ;  for,  suppose  no  other  penalty  had  been 
provided  by  the  Scotch  law  except  divorce,  all  English  offenders  against  that  law 
must  go  unpunished.  Nay  worse  still,  all  Scotch  parties  who'  chose  to  avoid  the 
punishment  had  only  to  marry  in  England,  and  then  the  law,  the  criminal  law  of 
their  own  country,  became  inoperative.  The  gross  absurdity  of  this  strikes  me  as 
bearing  directly  upon  the  argument,  and  as  greater  than  that  of  any  consequencea 
whicli  1  remember  to  have  seen  deduced  from  almost  any  disputed  position.  It  may 
further  be  remarked  that  this  argument  applies  equally  to  the  case,  if  we  admit  that 
the  Scotch  divorce  is  invalid  out  of  Scotland,  and  consequently  that  it  stands  well 
with  even  the  principles  of  Lolley's  case. 

In  order  to  dispose  of  the  present  question,  it  is  not  at  all  necessary  on  the  one  side, 
to  support,  or  on  the  other  to  impeach,  the  authority  of  Lolley's  case,  or  of  any  other 
which  may  have  been  determined  in  England  upon  that  authority.  This  ought  to 
be  steadily  borne  in  mind.  The  resolution  in  Lolley's  case  was,  that  an  English 
marriage  could  not  be  dissolved  by  any  proceeding  in  tlie  Courts  of  any  other  country, 
for  English  purposes;  in  other  words,  that  the  Courts  of  this  country  will  not 
recognize  the  validity  of  a  Scotch  divorce,  but  will  hold  the  divorced  wife  dowable 
of  an  English  estate,  the  divorced  husband  tenant  thereof  by  the  curtesy,  and  either 
party  guilty  of  felony  by  contracting  a  second  marriage  in  England.  Upon  the 
force  and  effect  of  such  divorce  in  Scotland,  and  for  Scotch  purposes,  the  Judges 
gave,  and  indeed  could  give,  no  opinion  ;  and  as  there  would  be  nothing  legally  im- 
possible in  a  marriage  being  good  in  one  [541]  country  which  was  prohibited  by  the 
law  of  another,  so  if  the  conflict  of  the  Scotch  and  English  law  be  complete  and  ir- 
reconcileable,  there  is  nothing  legally  impossible  in  a  divorce  being  valid  in  the  one 
country  which  the  Courts  of  the  other  may  hold  tO'  be  a.  nullity.  Lolley's  case,  there- 
fore, cannot  be  held  to  decide  the  present,  perhaps  not  even  to  affect  it  in  principle. 
In  another  point  of  view  it  is  inapplicable  ;  for,  though  the  decision  was  not  put  upon 
any  special  circumstance,  yet  in  fairly  considering  its  application,  we  cannot  lay  out 
of  view  that  the  parties  were  not  only  married,  but  really  domiciled  in  England,  and 
had  resorted  to  Scotland  for  the  manifest  purpose  of  obtaining  a  temporary  and 
fictitious  domicile  there,  in  order  to  give  the  Scotch  Courts  jurisdiction  over  them, 
and  enable  them  to  dissolve  their  marriage  ;  whereas  here  the  domicile  of  the  parties 
is  Scotch,  and  the  proceeding  is  b(ma  fide  taken  by  the  husband  in  the  Courts  of  his 
own  country,  to  which  he  is  amenable,  and  ought  to  have  free  access;  and  no  fraud 
upon  the  law  of  any  other  country  is  practised  by  the  suit.  It  must  be  added  that, 
in  Lolley's  ca«e,  the  English  marriage  had  been  contracted  by  English  parties,  without 
any  view  to  the  execution  of  tlie  contract  at  any  time  in  Scotland  ;  whereasi  the 
marriage  now  in  question  was  had  by  a  Scotchman  and  a  woman  whom  tlie  contract 
made  Scotch,  and  therefore  may  be  held  to  have  contemplated  an  execution  arid 
effects  in  Scotland. 

But  although,  for  these  reasons,  tlie  support  of  my  opinion  does  not  require  that 
I  should  dispute  the  law  in  Lolley's  case.  I  should  not  be  dealing  fairly  -nith  this 
important  question,  if  I  were  to  avoid  touching  upon  that  subject ;  and  as  no  decision 
of  this  House  has  ever  adopted  that  rule,  or  assumed  its  [542]  principle  for  sound, 
and  acted  upon  it,  I  am  entitled  here  to  express  the  difficulty  which  I  feel  in  accedirjg 
to  that  doctrine — a  difficulty  which  much  deliberation  and  frequent  discussion  with 
the  greatest  lawyers  of  the  age,  I  might  say  both  of  this  and  of  the  last  age — has  not 
been  able  to  remove  fiom  my  mind. 

If  no  decision  had  ever  been  pronounced  in  this  country,  recognizing  the  validity 
of  Scotch  marriaees  between  English  parties,  going  to  Scotland  with  the  purposo  of 
escapinsr  from  the  authority  of  the  English  law,  I  should  have  felt  it  much  easier  to 
acquiesce  in  the  decision  of  which  I  am  speaking:  for  then  it  might  have  been  said, 
consistently  enough,  that  whatever  may  be  the  Scotch  marriage  law  among  its  own 
subjects,  and  for  the  orovernment  of  Scotch  questions,  ours  is  in  irreconcilea.ble 
conflict  with  it,  and  we  cannot  permit  the  positive  enactments  of  our  statute-book, 
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and  tlie  principles  of  our  coiiiinon  law,  to  be  violated  or  eluded,  by  merely  crossing 
a  river,  or  an  idea]  boundary  line.  Nor  could  anything  have  been  more  obvious  tiinn 
the  consistency  of  those,  who,  holding  tliat  no  unmarried  parties,  incapable  of 
marrying  here,  can,  in  fraud  of  our  law,  contract  a  valid  marriage  in  Scotland,  by 
going  tliere'  for  an  hour,  siiould  also  hold  the  cognate  doctrine,  that  no  mariied 
parties  can  dissolve  an  English  marriage,  indissoluble  here,  by  rei)a.iriiig  thither 
for  six  weeks.  But  upon  this  firm  ground  the  decisions  of  all  the  Knglisii  Courts  have 
long  since  prevented  us  from  taking  our  stand.  Tlioy  have  held,  both  the  Consis- 
torial  Judges  in  Compton  v.  Bearcioft,  and  tiiose  of  tho  common  law  in  Udrrtan  v. 
Ihleitiin,  the  doctrine  uniformly  recognized  in  all  subsecpient  cases,  and  acted  upon 
daily  by  the  English  people,  tiiat  a  Scotcii  marriage,  contracted  by  English  parties 
in  the  face  and  in  fraud  [543]  of  the  English  law,  is  valid  to  all  intents  and  purposes. 
and  carries  all  the  real  and  all  the  personal  rights  of  an  English  marriage,  affecting, 
in  its  consequences,  land,  and  honours,  and  duties,  and  privileges,  precisely  as  does 
the  most  lawful  and  solemn  matrimonial  contract  entered  into  among  ourselves,  in  . 
our  own  ciiurches,  according  to  our  own  ritual,  and  under  our  own  statutes. 

It  is  quite  impossible,  after  this,  to  say  that  we  can  draw  the  line,  and  iiold  a 
foreign  law,  which  we  acknowledge  all-powerful  for  making  the  binding  contract,  to 
be  utterly  impotent  to  dissolve  it.  Were  a  sentence  of  the  Scotch  Court  in  a  declarator 
of  marriage  tO'  be  given  in  ervidence  here,  it  would  be  conclusive  that  the  parties  were 
man  and  wife;  and  no  e.xception  could  be  taken  to  the  admissibility  or  the  effect  of 
the  foreign  evidence,  upon  the  ground  of  tiie  parties  having  been  English,  and 
repaired  to  Scotland  for  the  purpose  of  escaping  the  provisions  of  the  Englisii  law. 
A  similar  sentence  of  the  same  Court,  declaring  the  marriage  to  be  dissolved  by  the 
same  law  of  Scotland,  being  now  supposed  to  be  given  in  evidence  between  parties 
who  had  married  in  England,  can  it,  in  any  consistency  of  reason,  be  objected  to  the 
reception  or  to  the  force  of  this  sentence,  that  the  contract  had  been  made,  and  tlie 
parties  had  resided  here?  In  what  other  contract  of  a  nature  merely  personal — in 
what  other  transaction  between  men — is  such  a  rule  ever  applied — such  an  arbitrary 
and  gratuitous  di.«tinction  made — such  an  exception  raised  to  the  universal  position, 
that  things  are  to  be  dissolved  by  the  same  process  whereby  they  are  bound  together  : 
or  rather,  that  the  tie  is  to  be  loosened  by  reversing  the  operation  which  knit  it,  but 
reversing  the  operation  according  to  the  same  rules?  What  gave  [544]  force  to  the 
ligament?  If  a  contract  for  sale  of  a  chattel  is  made,  or  an  obligation  of  debt  is 
incurred,  or  a  chattel  is  pledged,  in  one  country,  the  sale  may  be  annulled,  the  debt 
released,  and  the  pledge  redeemed,  by  the  law  and  by  the  forms  of  another  countrj. 
in  which  the  parties  happen  to  reside,  and  in  whose  Courts  their  rights  and  obliga- 
tions come  in  question  ;  unless  there  was  an  express  stipulation  in  tlie  contract  itself 
against  such  avoidance,  release,  or  redemption.  But  at  any  rate  this  is  certain,  that 
if  the  laws  of  one  country  and  its  Courts  recognise  and  give  effect  to  those  of  another 
in  respect  of  the  constitution  of  any  contract,  they  must  give  the  like  recognition  and 
effect  to  those  same  foreign  laws  when  they  declare  the  same  kind  of  contract  dis- 
solved. Suppose  a  party,  forbidden  to  purchase  from  another  by  our  equity  as 
administered  in  the  Courts  of  this  country  (and  we  have  some  restraints  upon  certain 
parties  which  come  very  near  prohibition),  and  suppose  a  sale  of  chattels  by  one  to 
another  party  standing  in  this  relation  towards  each  other,  should  be  effected  in 
Scotland,  and  that  our  Courts  here  should  (whether  right  or  wrong)  recognise  such  a 
sale,  because  the  i^cotch  law  would  affirm  it — surely  it  would  follow  tiiat  our  Courts 
must  equally  recognise  a.  rescission  of  the  contract  of  sale  in  Scotland  by  any  act 
which  the  Scotch  law  regards  as  valid  to  rescind  it,  although  our  own  law  may  not 
regard  it  as  sufficient.  Suppose  a  (juestion  to  arise  in  tlie  Courts  of  England  re- 
specting the  execution  of  a.  contract  thus  made  in  this  country,  and  that  the  objection 
of  its  invalidity  were  waived  for  some  rea-son  ;  if  the  ])arty  resisting  its  execution 
were  to  produce  either  a  sentence  of  a  Scotch  Court  declaring  it  rescinded  by  a  Scotch 
matter  done  in  paig,  or  were  merely  to  pro-[545]-duce  evidence  of  the  thing  so  done, 
and  proof  of  its  amounting  by  the  Scotch  law  to  a  rescission  of  tho  contract — I 
apprehend  that  the  party  relying  on  the  contract  could  never  be  heard  to  say,  "'  The 
contract  is  English,  and  the  Scotcli  jiroceeding  is  impotent  to  dissolve  it."  The  reply 
would  be,  "  Our  English  Courts  have  (whether  right  or  wrong)  recognised  the  validity 
of  a  .'>cot<li  proceeding  to  complete  the  obligation,  and  can  n<i  longer  deny  the  validitv 
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of  a  similar  but  reverse  proceeding  to  dissolve  it — unumquodque  dissulvitur  tndem 
inodu  quo  ligatur." 

Suppose,  for  another  example,  that  the  law  of  this  country  precluded  an  infant  or 
a,  married  woman  from  borrowing  money  in  any  way,  or  from  binding  themselves  by 
deed  (which  is  the  fact),  and  that  in  another  country  those  obligations  could  be 
validly  incurred;  it  is  probable  that  our  law  and  our  Courts  would  lecognise  the 
validity  of  such  foreign  obligations.  But  suppose  a  feme  cuvert  in  a  foreign 
counti-y  had  executed  a  power,  and  conveyed  an  interest  under  it  to  another  feme 
coveit'in  England,  could  it  be  endured  that  where  the  donee  of  the  power  produced 
a  release  under  seal  from  the  feme  covert  in  the  same  foreign  country,  a  distinction 
should  be  taken,  and  the  Court  liere  should  hold  that  party  incapable  of  releasing 
the  obligation?  Would  it  not  be  said  that  our  Courts,  having  decided  tlie  contract 
of  a  feme  covert  U>  be  binding,  when  executed  abroad,  must,  by  parity  of  reason, 
hold  the  discharge  or  release  of  the  feme  covert  to  be  valid,  if  it  be  valid  in  the  same 
foreign  country? 

Nor  can  attempt  succeed,  in  this  argument,  which  rests  upon  distinctions  taken 
between  marriage  and  other  contracts,  on  the  ground  that  its  effects  govern  the 
enjoyment  of  real  rights  in  England,  and  [546]  that  the  English  law  alone  can 
regulate  the  rights  of  landed  property.  For,  not  to  mention  that  a  Scotch  marriage 
between  English  parties  gives  English  honours  and  estates  to  its  issue,  which  would 
have  been  bastard  had  the  parties  so  married,  or  pretended  to  marry,  in  England  ; 
all  personal  obligations  may  in  their  consequences  affect  real  rights  in  England. 
Nor  does  a  Scotch  divorce,  by  depriving  a  widow  of  dower  or  arrears  of  pin-money 
charged  on  English  property,  more  immediately  affect  real  estate  here,  than  a  bond 
or  a  judgment  relased  in  Scotland  according  to  Scotch  forms,  discharges  real  estate 
of  a  lien,  or  than  a  bond  executed,  or  indeed  a  simple  contract  debt  incurred  in 
Scotland,  eventually  and  consequentially  charges  English  real  estate. 

It  appears  to  me  quite  certain  that  those  who  decided  Lolley's  case  did  not  look 
sufficiently  to  the  difficulty  of  following  out  the  principle  of  the  rule  which  they  laid 
down.     At  first  sight,  on  a  cursory  survey  of  the  question,  there  seems  no  great 
impediment  in  the  way  of  a  Judge  who  would  keep  the  English  marriage  contract 
indissoluble  in  Scotland,  and  yet  allow  a  Scotch  marriage  to-  have  validity  in  Eng- 
land ;  for  it  does  not  immediately  appear  how  the  dissolution  and  the  constitution  of 
the  contract  sliould  come  in  conflict,  though  diametrically  opposite  principles  are 
applied  to  each.     But  only  mark  how  that  conflict  arises,  and  how,  in  fact  and  in 
practice,  it  must  needs  arise  as  long  as  the  diversity  of  the  rules  applied  is  main- 
tained.    When  English  parties  are  divorced  in  Scotland,  it  seems  easy  to  say,  "  We 
give  no  validity  to  this  proceeding  in  England,  leaving  the  Scotch  law  to  deal  with  it 
in  that  country ;  and  with  its  awards  we  do  not  in  anywise  interfere."     But  the  time 
speedily  arrives  when  we  can  no  longer  refuse  [547]  to  interfere;  and  then  see  the 
inextricable  confusion  that   instantly   arises   and   involves  the  whole  subject.     The 
English   parties  are  divorced — they  return  tO'  England,   and  one  of  them   marries 
again  :  that  party  is  met  by  Lolley's  case,  and  treated  as  a  felon.     So  far  all  is  smooth. 
But  what  if  the  second  marriage  is  contracted  in  Scotland?  and  what  if  the  issue  of 
that  marriage  claims  an  English  real  estate  by  descent,  or  the  widow  demands  her 
dower?     Lolley's  case  will  no  longer  sei-ve  the  purpose  of  deciding  the  rights  of  the 
parties — for  Lolley's  case  is  confined  to  the  effects  of  the  Scotch  divorce  in  England, 
and   professes  not  to  toucli,   as,   indeed,  tliey  who  decided   it  liad   no  authority  to 
touch,  the  validity  of  that  divorce  in  Scotland.     Tiien  the  marriage  being  Scotch,  the 
lex  loci  must  prevail  by  the  cases  of  Vompton  v.  Bearrroft,  and  Uderton  v.  Ilderton. 
All  its  consequences  to  the  wife  and  issue  must  be  dealt  with  by  tlie  English  Courts  ; 
and  the  same  Judge,  who,  sitting  under  a  commission  of  gaol  delivery,  has  in  the 
morning  sent  Mr.  Lolley  to  the  hulks  for  felony,  because  he  re-married  in  England, 
and  the  divorce  was  insufficient,  sitting  at  nisi  prius  in  tlie  afternoon,  must  give  the 
issue  of  Mrs.  Lolley's  second  marriage  an  estate  in  Yorkshire,  because  she  re-m.nrried 
in  Scotland,  and  must  give  it  on  the  precise  ground  that  the  divorce  was  efffctual. 
Thus  the  divorce  is  both  valid  and  nugatorj%  not  according  to  its  own  nature,  or  the 
law  of  any  one  State,  but  according  to  the  accident  whether  a  transaction  which 
follows  iipon  it,  and  does  not  necessarily  occuv  at  all,  chanced  tO'  take  place  in  one 
jiart  of  the  Island  or  in  the  other  ;  and  yet  the  felony  of  the  husband  depended  entirely 
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upon  his  not  having  been  divoi-ced  validly  in  Scotland,  and  not  at  all  upon  his  not 
being  divorced  validly  in  England  ;  and  the  [548]  title  of  tlie  wife's  issue  to  the 
succession,  or  of  herself  to  dower,  depends  wholly  upon  the  same  husband  having  been 
validly  divorced  in  that  same  countr}'  of  Scotland. 

Nor  will  it  avail  to  contend  that  the  parties  marrying  in  Scotland  after  a  Scotch 
divorce,  is  in  fraud  of  the  English  rule  as  laid  down  in  that  celebrated  case.  It  may 
be  so;  but  it  is  not  more  m  fraudem  legis  Anc/licanae,  than  the  marriage  was  in 
Comptnn  v.  Bearcroft,  which  yet  has  been  held  good  in  all  our  Courts.  Neitiier  will 
it  avail  to  argue  that  the  indissoluble  nature  of  the  English  marriage  prevents  those 
parties  from  mariying  again  in  Scotland  as  well  as  in  England  ;  for  the  rule  in 
LoUey's  case  has  no  greater  force  in  disqualifying  parties  from  marrying  in  Scotland, 
where  that  is  not  the  rule  of  law,  than  the  English  Marriage  Act  ha^  in  disqualifying 
infants  from  marrying  without  banns  published  ;  and  yet  these  may,  by  the  law  of 
England,  go  and  marry  validly  in  Scotland.  Indeed,  if  there  be  any  purely  personal 
disqualification  or  incapacity  caused  by  the  law,  and  which,  more  than  any  ether, 
may  be  said  to  travel  about  with  the  party,  it  is  that  which  tlie  law  raises  upon  a 
natural  status,  as  that  of  infancy,  and  infixes  on  those  who,  by  the  order  of  nature 
itself,  are  in  that  condition,  and  unable  to  siiake  it  off,  or  by  an  hour  tc  accelerate 
its  termination. 

If,  in  a  matter  confessedly  not  clear,  and  very  far  from  being  unincumbered  with 
doubt  and  difficulty,  we  find  that  manifest  and  serious  inconvenience  is  sure  to  result 
from  one  view,  and  very'  little,  in  comparison,  from  adopting  the  opposite  course, 
nothing  can  be  a  stronger  reason  for  taking  the  latter.  Now  surely  it  striken  every 
one  that  the  greatest  hardships  must  occur  to  parties,  the  greatest  embarrassment  to 
[549]  their  rights,  and  the  utmost  inconvenience  to  the  Courts  of  Justice  in  both 
countries,  by  the  rule  being  maintained  as  laid  down  in  LoUey's  case: — The  greatest 
liardsliip  to  parties;  for  what  can  be  a  greater  grievance  than  that  parties  living 
bona  fide  in  England,  though  .temporarily,  should  either  not  be  allowed  to  marry  at 
all  during  their  residence  here,  or  if  they  do,  and  afterwards  return  to  their  own 
country,  however  great  its  distance,  that  they  must  be  deprived  of  all  remedy  in  case 
of  misconduct,  however  aggravated,  unless  they  undertake  a  voyage  back  to  England, 
aye,  and  unless  tliey  can  comply  with  the  Parliamentry  forms  in  serving  notices:  — 
The  greatest  embarrassment  to  their  rights  ;  for  what  can  be  more  embarrassing  than 
that  a  person's  statiix  should  be  involved  in  uncertainty,  and  should  be  subject  to 
change  its  nature  as  he  goes  from  place  to  place ;  that  he  should  be  married  in  one 
country,  and  Single,  if  not  a  felon,  in  another  ;  bastard  here,  and  legitimate  there  1 — 
The  utmost  inconvenience  to  the  Courts;  for  what  inconvenience  can  be  greater  than 
that  they  sliould  have  to  regard  a  person  as  married  for  one  purpose,  and  not  for 
another — single  and  a  felon  if  he  marries  a  few  yards  to  the  southward  ;  lawfully 
married  if  tlie  ceremony  be  performed  a  few  yards  to  the  north — a  bastard  when  he 
claims  land  ;  legitimate  when  he  sues  for  personal  succession — widow  when  she 
demands  the  chattels  of  her  husband  ;  his  concubine  when  she  counts  as  dowable  of  his 
land? 

It  is  in  vain  to  remind  us  of  the  opportunity  whicli  a.  strict  adherence  to  the  lex  loci, 
with  respect  to>  dissolution  of  the  contract,  would  give  toi  violators  of  our  English 
marriage  law.  This  objection  comes  too  late.  Before  the  validity  of  Scotcli 
marriages  had  been  supported  by  decisions  too  numerous  and  too  old  for  any  [550] 
question,  this  argument  ab  inconvenienti  might  have  been  urged  and  set  against 
those  other  reasons  which  I  have  adduced,  drawn  from  the  same  consideration.  But 
we  have  it  now  firmly  established  as  the  law  of  the  land,  and  daily  acted  upon  by 
persons  of  every  condition,  that,  though  the  law  of  England  incapacitates  parties 
from  contracting  marriage  here,  they  may  go  for  a  few  minutes  to  the  Scotch  border, 
and  be  married  as  effectually  as  if  they  had  no  incapacity  whatever  in  their  own 
country,  and  then  return,  after  eluding  the  law,  to  set  its  prohibitions  at  defiance 
without  incurring  any  penalty,  and  to  obtain  its  aid  without  any  difficulty  in  securing 
the  enjoyment  of  all  the  rights  incident  to  the  married  state.  Surely  there  is  neither 
sense  nor  consistency  in  conipla.ining  of  the  risk,  infraction  or  evasion  arising  to  the 
English  law  from  supporting  Scotch  ilirorrex,  after  liaving  tlms  given  to  the  Scotch 
marrid^ea  the  power  of  eluding,  and  breaking,  and  defying  that  law  for  so  many 
years. 
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I  have  now  been  commenting  upon  Lolley'f?  case  on  its  own  principle — that  is, 
regarding  it  as  merely  laying  down  a  rule  for  England,  and  prescribing  how  a 
Scotch  divorce  shall  be  considered  in  this  country,  and  dealt  with  by  its>  Cotuts.  I 
have  felt  tiiis  tlie  more  necessary  because  I  do  not  see,  for  the  reasons  which  have 
occasionally  been  adverted  to  in  treating  the  other  argument,  how,  consistently  with 
any  principle,  the  Judges  who  decided  the  case  could  limit  its  application  to  England, 
and  think  that  it  did  not  decide  also  on  the  validity  of  the  divorce  in  Scotland.  They 
certainly  could  not  hold  the  second  English  marriage  invalid  and  felonious  in 
England,  without  assuming  that  the  Scotch  divorce  was  void  even  in  Scotland.  In 
my  view  of  the  present  question,  there-[551]-fore,  it  was  fit  to  sliow  that  the  Scotch 
Courts  have  a  good  title  to  consider  the  principle  of  Lolley's  case  erroneous  even  as 
an  English  decision.  This,  it  is  true,  their  Lordships  have  not  done;  and  the 
Judgment  now  under  appeal  is  rested  upon  the  ground  of  the  Scotch  divorce  being 
sufficient  to  determine  tlie  marriage  contract  in  Scotland  only. 

I  must  now  observe,  that  supposing  (as  may  fairly  be  concluded)  Lolley's  case  to 
have  decided  that  the  divorce  is  void  in  Scotland,  there  can  be  no  ground  whatever 
for  holding  that  it  is  binding  upon  the  Scotch  Courts  on  a  question  of  Scotch  law. 
If  the  cases  and  the  authorities  of  that  law  are  against  it,  the  learned  persons  who 
administer  the  system  of  jurisprudence  are  not  bound  to  regard — nay,  tiiey  are  not 
entitled  to  regard — an  English  decision,  framed  by  English  Judges  upon  an  English 
case,  and  devoid  of  all  authority  beyond  tlie  Tweed. 

Now,  I  have  no  doubt  at  all  that  the  Scotch  authorities  are  in  favour  of  the 
jurisdiction,  and  support  the  decision  under  appeal  ;  but  I  must  premise  that,  unless 
it  could  be  shown  that  they  were  the  other  way,  my  mind  is  made  up  with  resjiect 
to  the  principle,  and  I  should  be  for  affirming  on  that  ground  of  principle  alone,  if 
precedent  or  dicta  did  not  displace  the  argument.  The  principle  I  hold  so  clear  upon 
grounds  of  general  law,  that  tlie  proof  is  thrown,  according  to  my  view,  upon  those 
who  would  show  the  Scotch  law  to  be  the  otiier  way. 

In  approaching  this  branch  of  the  question,  it  is  most  important  to  remark,  that 
there  may  be  a  very  small  body  of  judicial  authority  upon  a  point  of  law  very  well 
established  in  any  country;  nay,  tliat  oftentimes  the  less  doubtful  the  point  is,  tlie 
fewer  cases  will  you  find  decided  upon  it.  Thus  no  one  denies  [552]  tljat  tiie  Scotch 
Consistorial  Court  had,  ever  since  its  establishment  upon  the  Reformation,  been  in 
tlie  practice  of  pronouncing  sentences  of  divorce  for  adultery.  The  Catholic  religion 
was  abolished  by  the  Parliament  of  Scotland  in  1560;  and  three  years  after  that 
important  event,  we  find  a  statute  made,  the  Act  156.3,  c.  74,  in  which,  after  a  preamble 
expressing  great  and  lively  horror  of  the  "  abominable  and  filthie  vice  of  adultery," 
(an  opinion,  perhaps,  more  sincere  in  the  estates  of  Parliament  than  in  the  Queen,) 
it  is  declared  to  be  a  capital  offence,  if  "  notour  "  (notorious)  ;  and  all  other  adultery 
is  to  continue  punishable  as  before,  but  with  an  e.\press  saving  of  the  right  to  "  pur- 
sue for  divorcement  for  the  crime  of  adultery,  conform  to  (according  to)  tlie  law." 
For  above  two  centuries  the  jurisdiction  thus  recognized  by  the  statute  had  been 
exercised  by  the  Consistorial  Courts.  Nor  was  any  objection  whatever  made  to  the 
want  of  jurisdiction  over  parties,  in  respect  of  their  domicile  having  been  foreign 
or  the  marriage  contracted  abroad.  In  truth,  the  view  which  the  law  took  of  adultery 
as  a  crime  punishable  with  even  the  severest  of  penalties,  seems  almost  to  preclude 
any  such  exception.  If  a  person  were  indicted  under  the  statute  for  notour  adultery 
committed  in  Scotland,  he  clearly  never  could  have  defended  himself  by  showing  he 
had  been  married  in  England,  and  was  only  temporarily  a  resident  in  Scotland  ;  so 
there  seems  never  to  have  been  any  such  distinction  taken,  in  giving  tlie  injured 
party  the  civil  remedy  against  the  offender  by  dissolving  tlie  marriage.  That 
Englishmen  temporarily  residing  in  Scotland  have  been  in  use  to  sue  for  divorces 
from  marriages  contracted  in  England,  ever  since  the  intercourse  of  the  two  countries 
became  constant  by  the  union  first  of  the  Crowns  and  then  of  the  Kiiigdnms,  [553] 
is  a  fact  of  much  importance,  and  it  is  not  disputed.  The  importance  of  it  is  this — 
that  the  Courts  administering  the  law  of  divorce  have,  with  a  full  knowledge  that 
they  were  dissolving  English  marriages,  never  inquired  further  than  was  necessary 
for  ascertaining  that  the  Pursuers  and  Defenders  had  acquired  a  domicile  in  Scot^ 
land,  and  then  exercised  the  jurisdiction  without  scruple,  and  without  any  hesitation. 
This  is  a  clear  proof  that  the  law,  tJie  Scotch  law,  was  always  understood  among  its 
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piactitiotiers,  and  by  tlie  Judges  of  the  country,  as  tlie  present  decision  supi)uses  it 
til  be;  and  sueh  a  long  continued  and  unquaJitied  prat;tice  is  a  fully  better  proof  of 
what  that  law  is,  than  even  a  few  occasional  decisions  in  foro  contentioso.  It  would 
be  a  dangerous  thing  to  admit  that  generally  recognized  and  long  continued  practice 
should  go  for  nothing,  merely  because,  until  a  few  years  ago,  no  one  had  brought 
those  principles  and  that  practice  in  question,  and  because  the  judicial  decisions 
in  its  favour  were  few  in  number,  and  of  a  recent  date.  There  is  every  reason  to  be^ 
heve  that  in  this,  as  in  most  other  particulars,  the  more  ancient  law  of  England  was 
the  same  with  that  of  our  northern  neighbours.  Between  the  Reformation  and  the 
latter  end  of  t,>ueen  Elizabeth's  reign,  it  was  held  that  the  Consistorial  jurisdiction 
e,\tended  to  dissolve  marriages  a  vinculo  for  adultery  (2  Burn's  Eccl.  Law,  503). 

It  was,  however,  apparently  not  till  1789  that  the  question  of  jurisdiction  was 
raised  in  furo  contensioso,  by  the  case  of  Brunsdiin  v.  WaUace.  But  tliere  a  question 
was  made  upon  the  sufficiency  of  the  forum  oriyinis  to  found  a  jurisdiction.  The 
husband,  before  marriage,  had  left  Scotland  without  any  intention  of  [554]  return- 
ing, and  so  had  the  wife.  The  Judges  were  nmch  divided,  and  the  judgment  was 
given  with  an  express  reference  to  the  circumstances  of  the  ease,  of  which  the  absence 
of  the  defender,  the  husband,  from  Scotland,  when  and  long  before  the  suit  was  com- 
menced, must  be  regarded  as  one.  Nevertheless,  as  the  majority  of  the  Court  con- 
sidered the  fururn  originis  of  botli  parties  sufficient  to  found  the  jurisdiction,  I 
sliould  have  thought  this  a  decision  against  the  principles  which  I  deem  to  be  re- 
cognised by  later  cases,  had  it  stood  untouched  by  these. 

ririe  v.  Lunan  is,  I  believe,  the  next  case  ;  but  it  was  the  case  of  a  Scotch  marriage 
between  Scotch  parties,  and  only  raised  the  question  of  forum ;  for  both  were  domiciled 
in  England.  The  Court  sustained  the  jurisdiction  ratione  originis.  This  decision 
clearly  proves  little  or  nothing  anyway  in  the  present  question.  And  the  same  may 
be  said  of  Grant  v.  Pedie.  So  French  v.  Pilcher  turned  on  the  wife,  the  defender 
being  an  Englishwoman  and  resident  out  of  Scotland,  and  the  adultery  chiefly  com- 
mitted abroad  ;  and,  accordingly,  it  does  not  touch,  and  hardly  even  approaches, 
any  of  the  points  now  in  dispute. 

In  Lindsay  v.  Tovey,  the  Court  of  Session  sustained  the  jurisdiction  in  all  re- 
spettts,  though  the  parties  had  been  living  separate  under  a  deed.  It  is  true  that  your 
Lordships,  on  appeal,  remitted  the  case;  and  that  tlie  death  of  one  of  the  parties 
prevented  any  further  proceedings.  The  ground  of  the  remit  was  twofold  :  that  the 
domicile  of  the  husband  appeared  to  your  Lordships  (acting  under  Lord  Eldon's 
advice)  to  be  in  England;  and  that  Lolley's  case  had  not  been  considered  by  the 
Court  below.  Upon  that  case  Lord  Eldon  pronounced  no  opinion,  but  he  certainly 
intimated  a  doubt;  and  I  can  inform  your  Lordships  [555]  (having  been  counsel  in 
the  cause,  and  having,  at  the  argument,  given  his  Lordship  a  note  of  the  judgment 
in  Lolley's  case)  that  he  said,  "  It  is  a  decision  on  which  we  probably  shall  hear  a  good 
deal  more." 

But  since  Lolley's  case  was  decided,  with  the  doctrine  there  laid  down  fully  before 
them,  and  after  maturely  considering  it,  the  Scotch  Courts  have  repeatedly  affirmed 
the  jurisdiction  in  all  its  particulars.  Those  cases  to  which  I  particularly  refer  were 
det.-ided  in  181-1,  and  the  two  or  three  following  years.  Lovett  v.  Lovett,  and  Kibble- 
t/iwaitev.  Kihhlethwaite,  both  of  the  same  date.  21st  December  1816,  are  those  to  which 
I  shall  particularly  advert.  In  both  cases  the  marriage  was  had  in  England  ;  in 
both,  the  parties  were  English  by  birth  and  by  domicile ;  in  both,  the  suit  was  brought 
by  the  wife  for  the  husband's  adultery  ;  and  the  only  domicile  in  Scotland  being  that 
required  to  give  the  Courts  jursdiction,  the  Commissaries  in  both  refused  to  divorce, 
on  the  ground,  not  of  the  indissolubility  of  the  English  marriage,  but  the  insuffi- 
ciency of  the  Scotch  residence;  in  both,  the  Court  of  Session,  after  the  fullest  dis- 
cussion, with  one  dissentient  voice,  and  that  turning  upon  the  question  of  domicile, 
sustained  the  jurisdiction,  and  remitted  to  the  Commissaries  to  proceed  with  the 
divorce. 

Upon  the  other  cases,  of  Edmonstone  v.  Edmonstone,  and  Butler  v.  Forbes,  I  need 
not  dwell  in  detail.  The  state  of  the  judicial  authority  (m  this  question  is  fully  given 
in  the  work  of  Mr.  Ferguson,  one  of  the  most  experienced  of  the  Scotch  Consistorial 
Judges.  After  referring  to  all  the  cases,  the  words  of  that  learned  person,  though  not 
to  be  cited  as  an  authority,  are  well  worthy  of  attention,  as  the  testimony  of  a  Judge 
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sitting  for  so  many  3-ears  in  the  Scotch  Consistorial  [556]  Court,  and  speaking  to  its 
uniform  and  estal)lished  practice,  twenty  years  after  Lolley's  case  had  l)een  determined 
here.  Mr.  P\'rgusan  says,  "  According  to  these  precedents,  the  municipal  law  of 
Scotland  is  also  now  applied  by  the  Consistorial  Judicature  in  all  cases  of  divorce, 
without  distinction,  whether  the  jiarties  are  foreign  or  domiciled  subjects  and  citizens 
of  this  kingdom  :  whether,  when  foreign,  the  law  of  their  own  country  affords  the 
same  remedy  or  not,  and  wliether  they  have  contracted  their  marriage  within  this 
realm,  or  in  any  other  ;  provided  only  that  they  have  become  properly  amenable  to  the 
jurisdiction  in  this  forum.  None  of  these  last>mentioned  cases,  nor  indeed  any 
other  from  Scotland,  in  which  a  question  of  international  law  could  be  raised  for 
trial  and  judgment,  having  hitherto  been  appealed,  the  rule  has  for  a  period  of  more 
than  ten  years  stood  as  fixed  by  them,  and  the  subsequent  practice  has  furnished 
additional  instances  of  its  application." 

I  think  I  need  scarcely  add,  that  this  current  of  judicial  authority,  and  still  more 
the  uniform  practice  of  the  Scotch  Courts,  unquestioned  ever  since  the  Reformation, 
establishes  clearly  the  proposition  in  its  largest  sense,  that  the  Scotch  Courts  have 
jurisdiction  to  divorce  when  a  formal  domicile  has  been  acquired  by  a  temporary  re- 
sidence, without  regard  to  the  native  country  of  the  parties,  the  place  of  their  ordinary 
residence,  or  the  country  where  the  marriage  may  have  been  had. 

But  although  it  was  necessary,  to  complete  the  view  which  I  have  taken  of  this  im- 
portant question,  that  I  should  advert  to  the  cases  which  bear  upon  it  in  all  its 
extent,  there  is  no  necessity  whatever  for  our  assenting  to  the  proposition  in  its  more 
general  and  [557]  absolute  form,  for  the  purpose  of  the  case  now  before  us.  That  is 
the  case  of  a  marriage  contracted  in  England,  between  a  man,  Scotch  by  domicile  and 
birth,  and  a  woman  about  to  become  Scotch  by  the  execution  of  the  contract.  It  ia 
moreover  the  case  of  a  suit  instituted  in  the  Scotch  Courts,  while  the  pursuer  had  his 
actual  domicile  in  Scotland,  and  his  wife  had  the  same  domicile  by  law.  To  term  a 
marriage  so  contracted  an  English  marriage,  hardly  appears  to  be  correct.  I  am  sure 
it  is,  if  not  wholly  a  Scotch  contract,  at  the  least,  a  contract  partaking  as  much  of 
the  Scotch  as  of  the  English.  This,  in  my  judgment,  frees  the  case  from  all  doubt ; 
but  as  I  have  alsO'  a  strong  opinion  upon  the  more  general  question — an  opinion  not 
of  yesterday,  nor  lightly  taken  up — I  have  deemed  it  fitting  that  I  should  not  with- 
hold it  from  your  Lordships,  and  the  parties,  and  the  Court  below,  upon  the  present 
occasion. 

Lord  Lyndhurst: — My  noble  and  learned  friend  has,  in  the  judgment  which  he 
has  just  read,  given  your  Lordships  so  full  and  clear  a  view  of  the  state  of  the  case, 
and  of  the  law-  applicable  to  it,  that  it  is  not  necessary  for  me  to  do  more  than  coni- 
nmnicate  the  result  of  my  own  opinions  on  the  principal  question  submitted  for  your 
Lordships"  decision.  That  question  is  one  of  great  importance,  not  only  to  the  parties 
immediately  interested,  but  also  to  the  public,  on  account  of  the  principle  which  is 
involved  in  it.  I  have,  on  that  account,  from  time  to  time  during  the  argument, 
and  since,  given  my  best  consideration  to  the  subject,  in  the  earnest  desire  to  arrive 
at  a  just  and  satisfactory  conclusion.  I  nmst,  however,  in  the  outset  declare,  that  if 
I  conceived  that  the  judgment  which  your  Lordships  are  now  about  to  adopt,  were 
[558]  to  be  understood  as  affecting  that  delivered  by  the  twelve  Judges  in  Lolley's 
case,  I  should  feel  it  my  duty  to  object  to  so  dangerous  and  precipitate  a  course— ra 
course  so  likely  to  create  inconvenience  and  embarrassment  in  its  results — and  should 
recommend  to  your  Lordships,  before  you  pronounced  a  final  judgment,  to  review  the 
principles  of  the  law,  and  especially  to  request  the  assistance  and  opinions  of  the 
learned  Judges  of  the  Courts  of  Law  on  the  whole  case,  or  so  far  at  least  as  your  judg- 
ment might  be  in  conflict  with  their  unanimous  decision  in  the  case  of  Lolley.  It 
may  be  in  the  recollection  of  some  of  your  Lordships  that  Lolley  had  been  married  in 
England,  had  subsequently  gone  to  Scotland,  and  there  procured  a  divorce,  and  then 
returned  to  England,  where  he  married  a  second  time,  and  was,  in  consequence,  tried 
for  bigamy.  His  defence  was,  that  he  had  been  legally  divorced  in  Scotland  ;  but  the 
twelve  Judges  declared  that  the  sentence  of  divorce  pronounced  in  Scotland,  however 
effectual  there,  could  not  be  permitted  to  enable  a  party,  who  had  previously  solemnized 
one  marriage  in  England,  to  effect  a  second  in  it  while  his  first  wife  was  living.  He 
was  found  guilty,  and  sentenced  to  transportation.  That  proceeding  was  not  carried 
through  lightlv  and  unadvisedly  ;  for  it  came  before  the  assembled  Judges  of  England, 
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in  the  course  of  objections  raised  in  reference  to  Lolley's  plea  of  impunity,  founded 
on  the  fact  of  the  Scottish  divorce,  and  supported  by  advocates  of  the  first  ability  : 
yet  the  sentence,  overthrowing  the  force  of  the  Scottish  ceremonial  of  divorce,  was 
confirmed  by  the  unanimous  approbation  of  tlie  twelve  eminent  individuals  in  Eng- 
land best  fitted,  by  talent,  legal  knowledge  and  great  experience,  to  pronounce  witli 
the  voice  of  undoubted  autlmrity  on  the  [o59]  wisdom  of  that  decision.  If,  therefore, 
your  Lordships  contemplate  any  interference  with  that  sentence,  so  sui)ported,  it 
would  onl}-  be  just  and  wise  to  take  care  that  such  interference  is  warranted,  and, 
as  a  consistent  preliminary,  to  consult  those  twelve  individuals,  and  obtain  their 
assistance  on  this  important  point.  It  has  been  stated  that  Lord  Kldon  has  enter- 
tained some  doubts  on  the  propriety  of  that  decision  ;  but  my  noble  and  learned  friend 
is  hardly  warranted  in  drawing  such  a  conclusion,  or  so  interpreting  what  might 
have  dropped  froui  that  learned  Lord,  who  was  then  at  tlie  head  of  the  law,  and 
wdold  certainly  not  have  allowed  Lolley  to  be  punished,  if  he  had  not  fully  acquiesced 
in  the  principle  involved  in  the  sentence,  and  confirmed  by  the  twelve  Judges.  But 
Lolley's  case  has  received  further  confirmation  ;  for  my  noble  and  learned  friend, 
sitting  in  the  Court  of  Chancery,  deciding  a  case  which  came  before  him  tJiere  in  1S31, 
referred  to  this  case  of  Lolley,  and  on  the  higii  authority  of  that  case  laid  it  down,  in 
the  most  satisfactory  manner,  that  an  English  marriage  could  not  be  dissolved  or 
affected  bj'  a  Danish  or  other  foreign  divorce. — [His  Lordship  read,  from  the  printed 
case,  the  observations  said  to  be  made  by  Lord  Brougham  upon  Lolley's  case,  when 
giving  judgment  in  the  case  in  Chancery  (vide  M'Cartliy  v.  De  Caix,  infra,  p. 
568),  and  proceeded  thus:] — If  after  this  confirmation  of  Lolley's  case  by  my  noble 
and  learned  friend,  and  by  Lord  Eldon,  as  my  noble  and  learned  friend  distinctly 
states  in  the  judgme'nt  which  I  have  read — if  after  all  this  your  Lordships  intend  tn 
pronounce  this  judgment  as  interfering  with  the  principle  established  in  LoUey'i* 
case,  my  opinion  is,  that  we  should  have  a  new  hearing  before  the  twelve  [560] 
Judges,  that  we  may  have  the  question  settled  advisedly  once  for  all,  and  know  hence- 
forth with  certainty  what  the  law  shall  be  in  Great  Britain. 

It  must  be  admitted  that  the  legal  principles  and  decisions  of  England  and  Scot- 
land stand  in  strange  and  anomalous  conflict  on  this  important  subject.  As  the  laws 
of  both  now  stand,  it  would  appear  that  Sir  George  Warrender  may  have  two  wives; 
for,  having  been  divorced  in  Scotland,  he  may  marry  again  in  that  country:  he  may 
live  with  one  wife  in  Scotland  most  lawfully,  and  with  the  other  equally  lawfully  in 
England  ;  but  only  bring  him  across  the  border,  his  English  wife  ma}''  proceed  against 
iiini  in  the  English  Courts,  either  for  restitution  of  conjugal  rights,  or  for  adultery 
comiiiitted  against  the  duties  and  obligations  of  the  marriage  solemnized  in  England  : 
again,  send  him  to  Scotland,  and  his  Scottish  wife  may  proceed,  in  the  Courts  in 
Scotland,  for  breach  of  the  marriage  contract  entered  into  with  her  in  tliat  country. 
Other  various  and  striking  points  of  anomaly,  alluded  to  by  my  noble  and  learned 
friend,  are  also  obvious  in  the  existing  state  of  the  laws  of  both  countries ;  but  how- 
ever individually  grievous  they  may  be,  or  however  apparently  clashing  in  their 
principles,  it  is  our  duty,  as  a  Court  of  Appeal,  to  decide  each  case  that  conies  before 
us  according  to  the  law  of  the  particular  country  whence  it  originated,  and  accord- 
ing to  which  it  claims  our  consideration  ;  leaving  it  to  the  wisdom  of  Parliament  to 
adjust  the  anomaly,  or  get  rid  of  the  discrepancy,  by  improved  legislation. 

The  real  question  now  before  us  amounts  to  this  :  whether  in  the  law  of  Scotland 
a  divorce  obtained  in  Scotland,  as  decided  by  the  Scottish  Judges,  is  supported  and 
justified  by  the  invariable  course  of  the  law  of  Scutland.  We  are  now  sitting  as  a. 
Scottish  [561]  Court  of  Appeal,  this  case  coming  thence  to  us,  and  as  such  we  must 
be  guided  by  a  reference  to  the  principles  of  the  law  of  that  country.  In  English 
cases,  on  the  contrary,  we  sit  as  an  English  Court  of  Appeal,  and  must  eijually  be 
guided  by  the  spirit  of  the  laws  prevailing  here.  As  to  the  first  question — the  point 
of  the  domicile — it  is  fully  established  by  all  the  papers  produced  in  the  case,  and 
was  without  hesitation  admitted  by  counsel  on  both  sides,  in  the  preliminary  argu- 
ment, that  Sir  George  Warrender  has  been  a  domiciled  resident  in  Scotland  during 
the  whole  period,  from  his  marriage  up  to  the  commencement  of  the  suit  and  to  the 
present  time.  This  is  the  basis  of  the  whole  case,  and  it  therefore  clearly  followsi 
that  Lady  Warrender  became,  as  his  wife,  similarly  domiciled  in  Scotland  ;  for  the 
princi])le  of  tlie  law  of  both  countries  equally  recognises  the  domicile  of  the  husband 
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as  that  of  the  wife.  No  point  of  law  is  more  dearly  established;  that  point  beiug 
established,  the  subsequent  deed  of  separation  amounts  to  nothing  more  than  a  mere 
permission  tn  one  party  to  live  separate  from  the  other — not  a  binding  obligation 
in  the  eye  of  the  law — and  there  the  matter  rests.  It  confers  no  release  of  the  mar- 
riage contract  on  either  party,  and  neither  can  thereupon  presume  to  violate  it.  The 
letter  of  Sir  George  Warrender  cannot  alter  the  principle  of  law.  The  strongest 
articles  of  separation  may  be  drawn  up  and  signed  with  full  acquiescence  of  husband 
and  wife,  yet  he  may  sue  her  and  she  may  sue  him  notwithstanding.  It  is  at  the 
most  a  mere  temporary  arrangement,  a  permission  to  live  elsewhere;  but  the  legal 
domicile  remains  as  it  was.  One  may  pledge  himself  not  to  claim  or  institute  a  suit 
for  conjugal  rights  ;  but  he  cannot  be  bound  by  any  such  pledge,  for  it  is  against  tlie 
inherent  con-[562]-dition  of  the  married  state,  as  well  as  against  public  policy.  It 
is  said  tliat  Lord  Eldon,  in  the  case  of  Tovey  v.  Lindsay,  in  this  House,  threw  some 
doubt  on  the  principle,  and  seemed  inclined  to  give  effect  to  those  deeds  of  separation  ; 
but  I  am  of  opinion,  on  the  authority  of  cases  deliberately  decided  by  tJiat  noble 
Lord  himself,  that  the  deed  of  separation  here  cannot  aft'ect  the  domicile,  or  any 
other  condition  inherent  in  the  relation  of  husband  and  wife,  or  be  any  bar  to  the  hus- 
band's suit. 

The  next  point  in  the  case  regards  the  lacus  delicti.  The  allegations  in  the  sum- 
mons are,  that  the  adultery  was  committed  in  France,  and  other  countries  abroad. 
We  must  assume  for  the  present  that  Lady  Warrender  is  innocent  of 
these  charges;  they  are  not  to  be  taken  as  facts  proved  in  tlie  cause: 
she  may,  for  anj^thing  that  has  yet  appeared  in  this  suit,  be  as  pure  and  spotless  aa 
any  woman  in  the  country.  But  it  is  proper  to  remark,  that  it  is  no  bar  or  objection 
to  the  suit,  that  the  adultery  was  committed,  not  in  this  countfy,  but  in  a  foreign 
country  :  the  law,  either  in  this  country  or  in  Scotland,  makes  no  distinction  in 
respect  of  the  place  of  the  commission  of  the  offence.  An  action  for  damages  may 
be  brought  in  this  country  for  adultery  committed  abroad  ;  that  circumstance  cannot 
have  any  effect  even  in  the  mitigation  of  damages.  There  is  no  validity  in  this 
objection  of  the  place  where  the  adultery  is  alleged  tO'  have  been  committed. 

On  the  third  plea  depends  the  main  question  in  the  appeal ;  and  it  is,  whether  it 
is  competent  for  the  Scotch  Courts,  on  proof  or  admission  of  adultery,  to  pronounce  a 
decree  of  divorce  in  a  marriage  which  was  contracted  and  solemnized  in  England. 
I  may  observe  here,  that  marriage  is  looked  upon,  in  the  international  spirit  of 
the  laws  of  almost  every  country  [563]  in  Europe,  a.s  a  Christian  contract,  equally 
binding  on  the  parties  wheresoever  they  may  be  found  ;  and  in  looking  to  the  pro- 
priety of  the  law  of  divorce  in  Scotland,  it  must  be  treated  as  a  question  of  remedy 
for  a  violation  of  nuptial  rights — rights  guaranteed  by  peculiar  ceremonials  in  every 
country,  and  in  enforcing  respect  tO'  which  each  country  has  a  right  to  provide  what 
remedy  it  pleases.  In  ascertaining  what  the  principle  of  that  remedy  may  be  in 
any  country,  the  safest  rule  is  to  look  to  the  decisions  of  the  Court.s  of  that  country. 
In  Scotland  these  are  found,  in  perfect  agreement  witli  each  other,  e.xtending  in  its 
records  over  the  space  of  a  century,  and  embodying  a  principle  which,  till  the  case  of 
Lolley  occurred  in  England,  was  never  doubted  or  disputed.  In  Gunlon  v.  Engle- 
graaff  (Fac.  Coll.  9  June  1699;  S.  C.  Ferg.  Cons.  App.  251),  in  the  year  1699,  tlie 
marriage  was  contracted  in  Holland,  between  a  Scotchman  and  a  native  of  Amster- 
dam. All  that  was  in  proof  was  the  fact  of  adultery  committed  by  her  in  Holland, 
and  the  Scotch  Court  pronounced  a  decree  of  divorce  at  the  suit  of  the  husband.  In 
Graham  v.  Wilkieson  (Fac.  Coll.  16  December  1726;  S.  C.  Ferg.  Cons.  App.  252),  in 
1726,  the  parties  were  married  in  Ireland  ;  the  husband  a  Scotchman,  and  the  wife 
an  Irishwoman.  A  suit  for  divorce,  on  the  head  of  adultery,  was  instituted  by  the 
husband  in  Scotland,  and  a  decree  was  pronounced.  In  1731  happened  the  case  of 
Scut  V.  BuHtcher  (Fac.  Coll.  6  March  17-31  ;  S.  C.  Ferg.  Cons.  App.  252) :  the  marriage 
was  had  in  England  with  an  Englishwoman,  and  the  adultery  was  alleged  to  have 
been  committed  in  England.  The  husband,  a  Scotchman,  instituted  a  suit  in  the 
Consistorial  Court  of  Edinburgh,  and,  on  proof  of  her  guilt,  obtained  in  her  absence 
a  decree  of  divorce  «  vinculo  matrimonii.  [564]  The  case  of  U rquhart  v.  Flacker 
(Fac.  Coll.  25  January  1787  ;  S.  C.  Ferg.  Cons.  App.  259),  in  1787,  was  still  stronger 
in  relation  to  the  present  case.  There  a,  Scotchman  in  the  army  married  at  Boston, 
in  New  England,  a  native  of  that  place;  they  cohabited  there,  and  afterwards  at 
Halifax,  and  lastly  in  London.     The  husband,  finding  proofs  of  adultery  committed 
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by  the  wife  in  all  these  places,  brought  his  action  for  divorce  in  Scothinil,  and 
obtained  a  decree  accordingly.  In  none  of  these  cases  was  tiie  objection  made  that 
tlie  Court  in  Scotland  had  not  jurisdiction,  because  the  marriage  was  solemnized  oi- 
the  adultery  couunitted  abroad.  No  doubt  was  entertained  of  tlie  jurisdiction,  upon 
proof  of  the  adultery,  until  the  year  1789,  when  the  case  of  Bntnsdon  v.  Wallace, 
or  Dunlop  (Fac.  Coll.  9  February  1789  ;  S.  C.  Ferg.  Cons.  App.  259)  occurred.  The 
parties  there  were  married  in  England  ;  tlie  question  of  domicile  was  the  only  point 
contested.  The  Consistorial  Court  proceeded  to  entertain  the  action,  brought  by  the 
wife  in  absence  of  the  husband,  who  was  cited  edictally  :  but  on  his  appearance,  and 
appeal  to  the  Court  of  Session,  the  action  was  ordered  to  be  dismissed,  on  the  ground 
that  the  parties  were  not  domiciled  in  Scotland.  Up  to  that  period  the  decisions  in 
the  Scotch  Courts  were  uniform,  and  so  they  continued  afterwards  ;  as  in  the  case  of 
Tlie  Duchess  of  HatnilUm  v.  Tlie  Dnke  of  Hamilton,  in  1794  (Fac.  Cull.  7  February 
1794  ;  S.  C.  Ferg.  Cons.  App.  260).  That  was  an  English  marriage,  according  to  the 
English  law  and  ritual  ;  sentence  of  divorce  «  innculo  was  nevertheless  pronounced  by 
tlie  Scotch  Courts,  on  proof  of  adultery.  Ne.xt  came  the  case  of  Lindsay  v.  Tovey  (Fac. 
Coll.  27  January  1807;  S.  C.  Ferg.  Cons.  App.  265).  in  Scotland,  in  1807,  which  was 
brought  by  appeal  to  this  House  about  the  time  that  Lolley's  [563]  case  was  decided 
by  the  twelve  Judges  of  England.  In  consequence  of  doubts  entertained  by  Lords 
Eldon  and  Redesdale,  and  the  great  importance  of  the  question  then  raised  for  the 
first  time,  as  to  the  jurisdiction,  the  case  of  Lindsay  v.  Tovey  (1  Dow,  117)  was  re- 
mitted for  further  consideration.  The  pursuer  in  that  case  unfortunately  died, 
and  no  further  proceedings  were  taken.  The  Courts  in  Scotland,  however,  con- 
tinued to  sustain  and  exercise  the  same  jurisdiction  ;  as  appears  by  a  series  of  cases, 
which  are  briefly  stated  in  Ferguson's  Consistorial  Reports,  and  Appendix :  as, 
I'tterton  v.  Tewsh ;  Rodgers  v.  Wyatt,  in  1811;  Hilary  v.  Hilary,  and  Siii/den  v. 
Lolley,  in  1812;  I'oUock  v.  EiisseU  Manners,  in  181.'?;  Honifray  v.  Newte,  and  St. 
Auhyn  V.  O'Brien,  in  1814.  All  these  cases  were  uniformly  decided  according  to  the 
law  and  practice  of  Scotland.  Then  came  the  case  of  Gordon  v.  I'ye,  in  1815,  which 
I  mention  for  the  purpose  of  showing  a  difference  of  opinion  between  the  Judges  of 
tlie  Consistorial  Court  in  Scotland,  the  majority  of  wliom  came  to  the  conclusion,  that 
in  consequence  of  what  was  done  by  the  Judges  of  England,  in  Lolley's  case,  the  Courts 
of  Scotland  ought  not  to  interfere  with  English  marriages.  But  afterwards  came  the 
case  of  Edmonstone  v.  Lockliart,  or  Edinonstone,  in  1816  ;  in  which  the  question  was 
raised  as  to  the  validity  of  a  defence  to  an  action  of  divorce  in  Scotland,  that  the 
marriage  took  place  in  England.  That  case  was  brought  before  the  fifteen  Judges  of 
the  Courts  of  Scotland — the  very  thing  which  Lord  Eldon  desired,  in  remitting  the 
case  of  Lindsay  v.  Tovey — and  they  were  unanimously  of  o|iinion,  that  according  to 
the  law  of  Scotland,  notwithstanding  the  marriage  was  [566]  had  in  England,  it  was 
competent  for  the  Courts  of  Scotland  to  pronounce  sentence  of  divorce  a  vinculo. 
The  arguments  of  Lord  Robertson,  one  of  the  Judges  of  the  second  division  of  the 
Court  of  Session,  delivered  by  him  in  support  of  his  opinion,  and  printed  in  Mr. 
Ferguson's  Appendix  (p.  .393)  ta  his  report  of  that  and  other  cases,  have  satisfied  my 
mind  that  it  is  the  law  of  Scotland  that  the  Courts  there  ha.ve,  without  reference  to 
the  country  where  the  marriage  was  contracted,  been  used  from  a  very  remote  period 
to  pronounce  sentence  of  divorce  for  adultery.  The  decisions  of  the  Courts  of  a 
country  are  the  best  proofs  of  the  law  of  that  country,  and  they  are  our  best  guides. 
There  was  no  doubt,  or  suggestion  of  a  doubt,  what  the  law  of  Scotland  was  on  those 
questions,  until  Lolley's  case  brought  it  into  question,  and  the  doubts  raised  by  that 
were  removed  very  soon  after  by  tlie  fifteen  Judges,  in  Edmonstone  v.  Edmonstone. 
Though  only  an  English  lawyer,  and  only  picking  up  Scottish  law  during  the  three 
years  that  1  liad  the  honour  of  attending  to  ca.ses  that  came  before  us,  sitting  here  in 
a  Co'urt  of  Appeal,  yet  I  am  quite  satisfied  with  the  decision  of  the  Scottish  Judges 
in  the  present  case,  and  I  should  act  very  inconsistently  if  I  should  advise  your  Lord- 
ships to  reverse  their  judgment.  I  am  clearly  of  opinion  tJiat  the  domicile  is 
established  :  the  husband's  is  clearly  so,  as  admitted  ;  the  wife's  follows  the  husband's. 
The  deed  of  separation  does  not  affect  the  rule  O'f  law.  The  objection  as  tO'  citation 
has  been  virtually  abandoned,  and  the  law  of  Scotland  gives  the  remedy  of  divorce 
without  reference  to  the  country  in  which  the  marriage  was  contracted  or  the  adultery 
committed.     If  my  noble  and  learned  friend  thinks  that  your  Lord-[567]-sliips'  judcr- 
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ment  will  affect  the  decision  in  Lolley's  case,  then,  whatever  inconvenience  may  he 
sustained,  it  would  be  advisable  to  call  in  tlie  aid  of  the  learned  Judges  ;  but  luy 
opinion  is,  that  it  does  not  break  in  on  that  case.  As  to  a  reconcilement  of  the  con- 
flict of  the  laws  of  the  two  countries.  Parliament  must  effect  that,  for  it-alone  is  com- 
petent to  interfere,  as  it  has  done  from  time  to  time,  to  remove  other  inconveniences. 
I  shall,  therefore,  advise  your  Lordships  to  affirm  the  decision  of  the  Court  below. 

Lord  Brougham  : — I  think  that  this  judgment  does  not  break  in  on  Lolley's  case. 
This  is  a  decision  in  reference  to  the  law  of  Scotland  ;  a  judgment  founded  on  which, 
we  now,  as  a  Court  of  Appeal,  confirm.  Lolley's  case  refers  to  the  law  of  England. 
The  note  of  what  I  said  in  Chancery,  in  M'Carthy  v.  De  C'aix,  read  from  the  printed 
case  by  my  noble  and  learned  friend,  may  or  may  not  be  correct:  I  did  not  correct 
this  note,  nor  did  I  know  of  it  until  I  saw  it  in  these  papers.  Whatever  opinion  I 
may  have  entertained  of  Lolley's  case  in  the  Court  of  Chancery,  or  privately,  cannot 
affect  my  judicial  opinion  in  this  House,  sitting  as  a  meiubei-  of  a  Court  of  Appeal 
on  a  case  from  Scotland. 

The  interlocutor  of  the  Court  below  was  affirmed. 

Lolley's  case,  and  M'Carthy  v.  De  Caix,  having  been  so  often  referred  to,  the  Re- 
porters think  it  may  be  useful  to  add  here  a  brief  notice  of  the  main  facts  of  both. 

Ann  Sugden,  otherwise  Lollet  v.  William  Martin  Lollbt. 

[1812.  R.  and  Ry.  237.     See  note  to  Warrender  v.  Warrender,  2  CI.  and  F.  488.] 

Mrs.  Lolley,  whose  maiden  name  was  Sugden,  raised  an  action  of  divorce  against 
her  husband  in  the  Consistorial  Court  of  Scotland.  She  stated  in  her  summons,  that 
in  the  [568]  year  1800  she  was  married  to  the  defender  at  Liverpool,  wliere  they 
afterwards  cohabited  for  some  time  as  man  and  wife.  She  afterwards  accompanied 
him  to  Carlisle,  and  thence  to  Edinburgh,  where  he  alleged  that  he  had  business. 
They  lived  together  there  in  lodgings  for  some  short  time.  She  then  charged  the 
defender  with  having  been  guilty  of  adultery  both  in  England  and  Scotland,  and 
concluded  for  a.  divorce  in  the  usual  form.  The  defender  appeared,  and  admitted  the 
marriage  and  cohabitation  in  Liverpool,  etc.,  but  denied  tlie  adultery.  The  Commis- 
saries, in  respect  that  the  parties  appeared  to  be  English,  and  the  marriage  an  Eng- 
lish contract,  appointed  the  pursuer  to  state  in  a  condescendence  the  grounds  in  law 
and  fact  on  which  the  Court  was  competent  to  entertain  the  action.  A  condescend- 
ence and  answers  were  accordingly  given  in,  and  various  acts  of  adultery  by  the 
defender  were  proved.  The  Commissaries  suspecting  collusion,  examined  both 
parties  judicially,  but  finding  no  proof  thereof,  decreed  for  a  divorce. — (Extracted 
from  Fac.  Collection,  20tli  March  1812.) 

Lolley  was  afterwards  tried  at  the  Lancashire  summer  assizes,  1812,  for  having 
married  Ann  Hunter  at  Liverpool,  his  former  wife,  Ann  Sugden,  being  then  living. 
The  marriages,  and  the  fact  that  Ann  Sugden  was  alive  a  week  before  the  assizes,  were 
proved.  The  prisoner's  defence  was,  that  he  had  been  divorced  from  Ann  Sugden  in 
Scotland,  and  that  his  present  wife  knew  the  fact.  The  decree  of  divorce  was  pro- 
duced. 

The  prisoner  was  found  guilty,  but  sentence  was  respited  to  the  then  next  assizes. 
The  case  was  afterwards  argued  before  all  the  Judges,  at  Serjeants'-inn  Hall,  and  the 
conviction  was  affirmed. — (See  Russ.  and  Ryan's  C.  C.  237.) 

M'Carthy  v.  De  Caix. 
[1831.  2  Ru.  and  My.  614.  See  not©  to  Warrender  v.  Warrender,  2  Cl.  and  F.  488.] 
A  person  of  the  name  of  Tuite,  a  domiciled  Dane,  was  married  in  England  to  an 
Englishwoman.  They  left  England  and  went  to  Denmark,  where  the}'  were  subse- 
quently divorced.  The  wife  returned  to  her  relations  in  this  country  and  died, 
leaving  Mr.  Tuite  her  surviving,  in  Denmark.  After  his  death  a  suit  was  instituted 
in  England  between  his  and  iier  personal  representatives,  respecting  some  property 
the  right  to  which  accrued  to  her  subsequently  to  the  divorce. 

[569]  Lord  Brougham,  Chancellor,  in  giving  his  judgment  on  the  points  in  issue, 
said: — A  gentleman  of  the  name  of  Tuite,  contracted  a  marriage,  which  was  legally 
solemnized  in  England.  He  was  himself  a  Dane  by  birth  and  by  domicile.  He  re- 
moved immediately  the  person  whom  he  had  made  his  wife,  from  this  country — the 
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locus  contractus,  with  which  he  appears  tO'  liave  had  no  furtln'r  connexion  than  sO'  far 
as  he  was  married  to  an  En<rlii?hwu'man — to  his  own  country,  where  his  domifilc  con- 
tinued, and  in  that  country  the  marriage  was  dissolved  by  a.  valid  Danisli  decree 
of  divorce;  dissolved  as  far  as  the  Danish  law  could  dissolve  it,  but  which  divorce 
could  not,  by  the  law  of  this  laud,  as  it  is  fully  established  by  tiie  solemn  opinion  of 
the  twelve  Judges,  in  a  fully  argued  and  most  maturely  considered  case,  operate  to 
dissolve,  or  in  any  manner  be  made  to  affect  here  an  English  marriage.  Lolley's 
case  was  the  strongest  that  can  possibly  be  imagined  in  favour  of  the  doctrine  laid 
down,  as  it  was  not  a  question  of  a.  civil  right,  but  a  conviction  for  felon}-  in  having 
contracted  a  second  marriage  during  the  existence  of  the  first.  Lolley — for  whom  I 
was  counsel  before  the  twelve  Judges,  Mr.  Justice  Littledale  being  on  the  other  side — 
had,  you  may  say,  acted  bond  fide,  but  the  statute  of  James  I.  does  not  make  any  differ- 
ence wliether  a  man  acts  with  an  innocent  ignorance,  or  a  guilty  knowledge,  and  says, 
if  A.  B.  shall  marry  C.  D.,  when  his  former  wife,  E.  F.,  is  alive,  he  is  guilty  of  felony  ; 
there  being  no  exception  but  that  of  the  proviso  of  being  absent  seven  years  abroad, 
which  is  one  exception,  and  a  divorce  at  Doctors'  Commons,  which  is  another.  Lolley. 
in  a  perfect  belief  that  a  Scotch  divorce — which  all  the  Scotch  lawyers  told  him,  and 
which  many  of  the  Scotch  lawyers  still  hold  to  be  the  law  in  Scotland,  notwithstanding 
Lolley's  case — had  perfectly  and  validly  dissolved  the  first  marriage,  intermarried 
in  England  with  a  second  wife.  He  was  tried  at  Lancaster,  and  wa,s  convicted,  the 
point  being  saved  for  the  opinion  of  the  twelve  Judges,  and  the  point 
was  argued  before  the  twelve  Judges,  including  some  of  the  most  learned 
Judges  of  our  day.  Lord  Ellenborough,  Lord  Chief  Justice  Gibbs,  Chief 
Baron  Thomson,  Mr.  Justice  Bayley,  Mr.  Baron  Wood  and  Mr.  Justice  Le  Blanc, 
some  of  the  most  eminent  and  able  lawyers  that  I  have  ever  known  in  Westminster 
Hall,  who,  after  hearing  [570]  this  case  argued  during  term,  and  at  Serjeants'  Inn 
after  term,  gave  a  clear,  decided  and  well-weighed  opinion,  all  in  one  voice  finding 
tliat  no  divorce,  or  proceeding  in  the  nature  of  a  divorce,  or  tending  towards  a 
divorce,  obtained  in  any  foreign  country,  Scotland  included,  could  dissolve  a  vinculo 
matrimonii,  a  contract  of  marriage,  in  England  ;  and  they  sentenced  Lolley  to  seven 
years'  transportation.  He  was  sent  to  the  hulks  for  one  or  twO'  years ;  and  after  being 
at  the  hulks  one  or  two  years  instead  of  going  to  Botany  Bay,  the  residue  of  the  sen- 
tence was  in  mercy  remitted.  I  took  the  liberty  of  saying  at  that  time,  perhaps 
feeling  the  prejudice  of  a  counsel  in  favour  of  his  client,  that  he  ougiit  not  to  have 
gone  to  the  hulks,  because  he  acted  optinw  fide,  that  he  really  believed  what,  to  this 
day,  many  of  the  Scotch  lawyers,  and  at  that  dav  all  the  Scotch  lawyers  said  was  the 
law  in  Scotland,  that  a  Scotch  divorce  could  dissolve  an  English  marriage,  and  upon 
that  he  acted  ;  and  many  other  men  of  high  rank  in  this  country  had  acted  in  the 
same  way,  except  that  they  had  taken  the  precaution  of  contracting  the  second  mar- 
riage in  Scotland,  but  if  they  had  come  across  the  Tweed,  and  contracted  a.  marriage 
in  England,  they  would  have  l^een  liable  to  the  same  penalty,  because  it  would  have 
been  an  English  marriage  which  they  had  in  fraiiihm  legi^  contracted.  Lolley  was 
sent  to  the  hulks  to  show  the  clear  opinion  of  the  Judges  upon  the  law,  and  part  of  his 
sentence  was  remitted  afterwards,  only  because  it  was  thonght,  that  under  the  par- 
ticular circumstances  of  his  case  he  had  suffered  enough.  Now,  therefore,  Lolley's 
case  lavs  down  the«e  two  points,  that  no  foreign  proceeding  in  the  nature  of  a  divorce 
can  affect  an  English  marriage  ;  and,  secondly,  that  a  Scotch  divorce,  in  the  Consis- 
torial  Co'Urt  of  that  country,  is  not  such  a  proceeding  in  an  English  Conrt  as  to  bring 
the  case  within  the  provisos  in  the  Polygamy  Act,  namely  a  sentence  dissolving  an 
Enirlish  marriage,  and  nothing  but  a  sentence  of  divorce  in  the  English  Court,  a 
mensa  et  thoro,  can  bring  the  party  within  the  exception,  even  as  regards  felony. 
[This  case  was  stated  at  greater  length  in  the  Appellant's  printed  case,  from  which  it 
was  read  by  Lord  Lyndhurst. — See  ante,  p.  559.] 
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[571]  WRIT  OF  ERROR 

From  the  Court  of  King's  Bench. 

DOE  on  the  Demise  of  JOHN  BIRTWHISTLE,— /Vainii/  in  Error; 
AGNES  VAIiBlLL,~Defendant  in  Error. 

[Mews'  Dig.  vii.  604,  viii.  231,  259,  160.  S.C.  9  Bli.  N.S.  32  ;  7  a.  and  F.  895  ;  West, 
500;  4  Jur.  1076;  sub  nom.  Doe  d.  Birtwhistle  v.  Vardill;  1  Scott  N.  R.  828; 
6  Bing.  N.  C.  385;  5  B.  and  C.  438;  5  Rul.  Gas.  748.  Discussed  in  Skottowe  v. 
Toung,  1871 ;  L.  R.  11  Eq.  477  :  In  re  Goodman's  Trusts,  1881,  17  Ch.  D.  271. 
And  see  In  re  Andros,  1883,  24  G.  D.  638;  EscallLcr  v.  Escallier,  1885,  10  A.  C. 
317;  In  re  Grey's  Trusts  (1892),  3  Ch.  88;  Westlake,  Priv.  Int.  Law,  3rd  Ed. 
199,  200;  and  Dicey,  Cotifl.  of  Laws,  2nd  Ed.  505-507.] 

Qu.  whether  a  child,  born  in  Scotland,  of  parents  domiciled  there,  who  at  the 
time  of  his  birth  were  not  married,  but  who  afterwards  intermarried  in  Scot- 
land, (neither  having  in  the  meantime  married  any  otiier  person,)  can  take 
as  heir  lands  of  his  father  in  England. 

In  Hilary  term,  1825,  the  Plaintiff  in  error  brought  an  action  of  trespass  and 
ejectment  against  the  Defendant  in  error,  for  one  undivided  third  part  of  lands 
situate  in  several  parishes  in  Yorkshire,  and  the  same  was  tried  at  the  Yorkshire 
spring  assizes  of  that  year,  when  the  jury  found  a  special  verdict;  which  was  in 
substance,  that  William  Birtwhistle,  being  seised  in  his  lifetime,  in  his  demesne 
as  of  fee,  of  and  in  one  undivided  third  part  of  and  in  the  premises  mentioned  in 
the'declaration,  died  so  seised  on  tlie  12th  of  May  1819,  without  leaving  any  issue 
of  his  lx)dy  :  that  all  the  brothers  of  the  said  William  Birtwhistle  had  died,  in  his 
life-time,  unmarried  and  without  issue,  except  Alexander,  who  married  and  had 
issue  in  the  manner  hereinafter  mentioned  :  That  tlie  said  Alexander  Birtwhistle 
went  from  England  to  Scotland  in  the  year  1790,  and  became  domiciled  there,  and 
dwelt  there  until  the  time  of  his  death  ;  that  one  Mai-y  Purdie  was  also  a  person 
dwelling  and  domiciled  in  Scotland  during  the  whole  time  that  the  said  Alexander 
Birtwhistle  was  domiciled  there,  and  the  said  Alexander  Birtwhistle  did  tliere 
cohabit  with  the  said  Mary  [572]  Purdie,  and  did  beget  upon  her  the  said  John 
Birtwhistle  (the  Plaintiff  in  error),  who  was  their  only  son,  and  was  born  in  Scot- 
land on  the  15th  of  May  1799  ;  that  on  the  6th  of  May  1805  the  said  Alexander  Birt^ 
whistle  and  Mary  Purdie  were  married  in  Scotland,  according  to  the  laws  of  Scot- 
land, and  on  the  5th  of  February  1810  the  said  Alexander  Birtwhistle  died  in 
Scotland,  seised  to  him  and  his  heirs  of  divers  lands  and  tenements  there  situate, 
leaving  the  said  John  Birtwhistle  him  surviving,  who,  after  the  death  of  his  father, 
was  duly,  according  to  the  law  of  Scotland,  served  heir  to  the  said  lands  and  tene- 
ments of  tlie  said  Alexander  Birtwhistle,  and  now  holds  and  enjoys  the  same  in  his 
own  right,  having  from  the  time  of  his  birth  hitherto  remained  in  Scotland,  and 
been  domiciled  there  ;  that  if  a  marriage  of  the  mother  of  a  child  with  the  father  of 
such  child  takes  place  in  Scotland,  such  child,  born  in  Scotland  before  the  marriage, 
is  equally  legitimate  by  the  law  of  Scotland  with  children  born  after  the  marriage, 
for  the  purpose  of  taking  land,  and  every  other  purpose,  etc.*  The  question  was, 
whether  he  could,  as  heir  of  his  father,  take  the  lands  in  England  'The  case  was 
argued  by  Mr.  (now  Lord  Chief  Justice)  Tindal,  for  tlie  Plaintiff,  and  by  Mr. 
Courtenay  for  the  Defendant;  and  the  Court,  consisting  of  Lord  Chief  Justice 
Abbott  (afterwards  Lord  Tenterden),  and  Justices  Bayley,  Holroyd  and  Littledale, 
gave  judgment  for  the  Defendant. 

[573]  The  present  writ  of  error  was  then  brought,  and  the  matter  was  argued  in 

*  It  was  admitted  on  the  argument  in  the  Court  below,  that  the  Scotch  law  was 
not  correctlv  stated  in  tlie  case,  but  should  have  had  subjoined  to  it  this  qualification  : 
"  if  beiiotten  and  born  while  such  father  and  mother  respectively  were  unmarried, 
and  if  they  respectively  continued  unmarried  from  the  time  when  such  child  was 
begotten  until  tlieir  intermarriage."     See  5  Barn,  and  Cress.  438  et  seg. 
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1830  before  the  Judges,  and  a  question  was  put  to  them,  and  they  took  time  to 
consider  it. 

Lord  Chief  Baron  Alexander  subsequently  delivered  their  opinion  as  follows:  — 
My  Lords,  in  this  case  tlie  Judges  have  agreed  upon  the  answer  which  is  to  be  given 
to  the  question  put  to  tliera  by  your  Lordships.  The  question  is  :  "  A.  went  from 
England  to  Scotland,  and  resided  and  was  domiciled  there,  and  so  continued  for 
many  years  till  the  time  of  liis  death.  A.  coliabited  witii  M.,  an  unmarried  woman, 
during  the  whole  period  of  his  residence  in  Scotland,  and  had  by  her  a  son,  B.,  who 
was  born  in  Scotland.  Several  years  after  the  birth  of  B.,  who  was  the  only  son,  A. 
and  M.  were  married  in  Scotland  according  to  the  laws  of  that  country.  By  the 
laws  of  Scotland,  if  the  marriage  of  a  mother  of  a  child  with  tlie  father  of  such 
child  takes  phite  in  Scotland,  such  child,  born  in  Scotland  before  the  marriage, 
is  equally  legitimate  with  children  born  after  the  marriage,  for  tlie  purpose  of  taking 
land  and  for  evei-y  otlier  purpose.  A.  died  seised  of  real  estate  in  England,  and 
intestate.  Is  B.  entitled  to  such  property,  as  the  heir  of  A.  f '  It  appears  to  us,  that 
whenever  a.  question  of  the  nature  put  to  us  by  your  Lordships  arises  in  an  Englisli 
Court  of  Justice,  there  are  two  points  to  which  the  attention  of  the  Judge  must  be 
directed,  separately,  and  in  succession  to  each  other.  The  first  in  order  regards 
the  status  or  condition  of  the  claimant;  the  second  is,  what  rules  of  inheritance  the 
law  of  the  country  where  the  property  is  situated  and  the  tribunal  sits,  has  im- 
pressed upon  the  land,  the  subject  of  the  claim.  As  to  the  first  of  these  questions, 
I  believe  I  express  the  opinions  of  the  Judges  when  I  say,  in  tlue  well-consi-[574]- 
dered  language  of  Lord  Stowell,  in  Dalryni-ple  v.  Dah-ymple,  that  "  The  cause  being 
entertained  in  an  Englisli  Court,  must  be  adjudicated  according  to  the  principles 
of  English  law  applicable  to  such  a  case ;  but  the  only  principle  applicable  to  such  a 
case  by  the  law  of  England  is,  that  the  status  or  condition  of  the  claimant  must  be 
tried  by  reference  to  the  law  of  the  country  where  the  status  originated  :  having 
furnished  this  principle,  the  law  of  England  withdraws  altogether,  and  leaves  the 
question  of  status  in  the  case  put  to  the  law  of  Scotland."  Such  is  the  sentiment 
of  that  great  Judge,  and  such  is  his  language,  varied  only  so  far  as  to  apply  to  a 
question  of  legitimacy  what  was  said  of  a  question  respecting  the  validity  of  a 
marriage.  When  the  question  of  personal  status  has  been  settled  upon  these  prin- 
ciples, when  it  has  been  ascertained  what  the  claimant's  character  and  situation  are. 
it  becomes  then  necessary  to  inquire  what  are  the  rules  and  maxims  of  inheritance 
which  the  law  of  that  country  where  the  iniieritance  is  placed,  and  whose  tribunals 
are  to  decide  upon  it,  has  stamped  and  impressed  upon  the  land  in  debate. 

In  order  the  more  distinctly  to  explain  what  is  meant,  I  will  suppose  a  case,  in 
many  circumstances  resembling  the  present.  In  addition  to  the  circumstances  stated 
in  tlie  question,  let  it  be  further  supposed  that  tlie  father  and  mother  of  the  claimant 
had,  after  their  marriage,  one  or  more  sons  born  to  them.  Suppose  then  tlie  present 
claim  to  be  made.  The  first  inquiry  having  been  satisfied,  and  it  being  upon  tliat 
inquiry  perfectly  ascertained  that  the  claimant  is  tlie  eldest  legitimate  son  of  his 
deceased  parent,  for  the  purpose  of  taking  land,  and  for  every  other  purpose,  bv 
the  law  of  Scotland,  it  will  next  be  necessary  to  inquire  what  are  the  rules  and 
maxims  of  inheritance  which  the  la.w  of  England  has  impressed  upon  [575]  that 
land  which  is  the  subject  of  the  claim.  Let  it  further  be  supposed,  that  upon  this 
inquiry  it  shall  turn  out  that  the  land  claimed  is  of  that  description  which  is  called 
"  Borough  English."  This  being  proved,  we  think  it  clear  that  the  claimant's  legiti- 
macy by  the  law  of  Scotland,  his  right  to  inlierit  by  that  law,  will  give  the  claimant 
no  right  whatever  to  the  land  in  England  held  in  Borough  English. 

The  comity  between  nations  is  conclusive  to  give  to  the  claimant  the  character 
of  the  eldest  legitimate  son  of  his  father,  and  to  give  him  all  the  rights  which  are 
necessarily  consequent  upon  that  character;  but  what  these  rights  are  respecting 
English  land  must  be  left  to  the  law  of  England,  and  the  comity  is  totally  ineffectual 
to  alter,  in  the  slightest  degree,  the  rules  of  inheritance  and  descent  which  the  law 
of  England  has  attaclied  t«i  this  English  land.  It  would  unquestionably  descend 
upon  the  youngest  son.  I  am  anxious  to  mark  clearly  the  distinction  whicli  I  liave 
pointed  out,  because  it  is  upon  that  distinction  that  our  opinion  rests.  I  will 
therefore  illustrate  it  by  another  example. 

Take  the  case  of  Uderton  v.  Ilderton  (2  H.  Black.    145):   that  is  the  case  of  a 
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claim  to  dower  by  a.  foreign  widow :  whether  she  is  a  widow  or  not,  that  is,  whether 
she  was  the  lawful  wife  of  tJie  man  who  was,  during  the  coverture,  seised  of  the  land, 
is  a  question  which  tlie  law  of  England  permits,  upon  a  claim  to  English  land,  to  be 
determined  by  the  foreign  law,  tlie  law  of  the  country  where  the  contract  of  mar- 
riage was  made:  there  tlie  comity  stops.  When  her  character  of  widow  shall  have 
been  fixed  according  to  these  foreign  rules,  the  law  of  England  coaiies  into  action, 
and  proceeding  inexorably  by  its  own  provisions  and  regulations,  de-[576]-cides 
what  are  the  interests  in  the  English  land  which  her  character  of  widow  has  con- 
ferred upon  her:  it  inquires  what  are  the  rules  whicii  attach  upon  tlie  particular 
land  in  favour  of  a  widow.  If,  upon  tliat  inquiry,  it  appears  that  the  land  is 
subject  to  the  common  law,  it  will  give  her  a  third  ;  if  it  appear  tO'  be  gavelkind, 
one  half,  while  she  remains  ecista  ei  sola;  if  the  land  be  customary  land  of  any  manor, 
the  custom  must  be  looked  into,  and  she  can  have  only  what  that  custom  may  bestow, 
however  strange  and  capricious  tliat  custom  may  be. 

The  distinction  to  which  I  am  directing  your  Lordships'  attention  is  very  familiar 
to  foreign  jurists,  and  is  noticed  by  them  as  tlie  difference  between  real  and  personal 
status:  the  last  being  those  which  respect  the  person,  and  follow  it  everywhere; 
the  first  being  those  which  are  connected  with  tlie  land,  and  adhere  to  it,  and  are  as 
immoveable  as  the  subject  tO'  which  they  are  applied. 

My  Lords,  it  appears  to  us  that  the  answer  to  the  question  which  your  Lord- 
ships have  put  must  be  founded  upon  this  distinction  :  while  we  assume  that  B.  is 
tlie  eldest  legitimate  son  of  his  father  in  England  as  well  as  in  Scotland,  we  think 
that  we  have  also'  to  consider  whether  that  status,  that  character,  entitles  him  to  the 
land  in  dispute  as  the  heir  of  that  father?  and  we  think  tliat  this  question,  inas- 
much as  it  regards  real  property  situated  in  England,  must  be  decided  according 
to  thofe  rules  which  govern  the  descent  of  real  property  in  that  country,  without  the 
least  regard  to  those  rules  which  govern  the  descent  of  real  property  in  Scotland. 
We  have  therefore  considered  whether,  by  the  law  of  England,  a  man  is  the  heir 
of  English  land,  merely  because  he  is  the  eldest  legitimate  son  of  his  father.  We  are 
of  opinion  that  [577]  these  circumstances  are  not  sufHcient  of  themselves,  but  that 
we  must  look  further,  and  ascertain  whether  he  was  born  within  the  state  of  lawful 
matrimony  ;  because,  by  the  law  of  England  that  circumstance  is  essential  to  heir- 
ship ;  and  that  this  is  a  rule  not  of  a  pei-sonal  nature,  but  of  tliat  class  which,  if  I  may 
use  the  expression,  is  sown  in  the  land,  springs  out  of  it,  and  cannot,  according 
to  the  law  of  England,  be  abrogated  or  destroyed  by  any  foreign  rule  or  law  what- 
soever. It  is  this  circumstance  which,  in  my  opinion,  dictates  the  answer  which  we 
must  give  to  your  Lordships'  question  ;  viz.  that  in  selecting  the  heir  for  English 
inheritance,  we  must  inquire  only  who  is  that  heir  by  the  local  law.  It  has  ap- 
peared to  us,  that  the  vice  of  the  Appellant's  argument  consists  in  treating  the 
question  of  who  shall  be  the  heir  to  English  land,  as  a  question  of  personal  status  : 
so  it  is,  no  doubt,  up  to  a  certain  point ;  but  beyond  that  point,  it  becomes  a 
question  to  be  decided  entirely  by  the  local  rules  relating  to  real  property  in  the 
realm  of  England. 

That  the  rule  of  English  law  is  what  I  have  represented,  can  hardly  require 
proof.  If  the  argument  from  the  comity  of  nations  be  shaken  off,  no  person  will 
doubt  that  a  person  legitimated  par  subsequens  matrimoniuin  is  not  tlie  heir  of 
English  land.  What  Lord  Coke  says,  in  7  6  of  the  1st  Inst.,  affords 
the  rule ;  "  Haeres,  in  the  legal  understanding  of  the  common  law,  im- 
plieth  that  he  is  ex  jitstis  nuptiis  prncreaius;  for  liaeres  legitimus  est  quern 
nuptiae  demonstrant."  Perhaps  Lord  Coke's  expression  would  have  been  more  pre- 
cise and  accurate,  if  instead  of  saying  "  ex  justis  nuptiis  procreatus."  he  had  said, 
"  ex  justis  nuptiis  natus."  But  this  is  what  is  meant,  as  all  experience  shows.  It 
would  be  useless  to  follow  [578]  this  further;  but  it  will  be  material  to  recollect, 
that  this  maxim,  which  pervades  all  our  books,  and  which  is  confirmed  by  all  our 
practice,  though  it  is,  in  fo^rm,  a  description  of  tlie  person  who  shall  be  heir,  is  in 
substance,  in  our  opinion,  a  maxim  regarding  the  land,  describes  one  of  its  most 
important  qualities,  ti-aces  out  the  coui-se  in  which  it  shall  descend,  and  is  no'  more 
liable  to  be  broken  in  upon  by  any  foreign  constitution  than  are  the  degree  of  interest 
which  the  h  jir  shall  take  in  the  land,  the  conditions  on  which  he  shall  hold  it,  the  pro- 
portion which  a  woman  shall  obtain  as  a  widow,  or  the  limitations  and  conditions 
attached  to  her  estate. 
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I  have  endeavoured  to  state  the  principles,  and  to  show  the  course  of  reasoning, 
which  has  conducted  my  learned  brothers  and  myself  to  the  conclusion  that  15.,  the 
person  designated  by  your  Lordships,  is  not  entitled  to  tlie  property  in  question, 
as  the  heir  of  A. 

Before  I  finish  I  will  notice  two  arguments  used  on  behalf  of  the  Plaintiff  in 
error,  which  merit  particular  attention.  It  is  said  for  the  Plaintiff  in  error, 
tliat,  according  to  the  rule  we  adopt,  if  he  is  born  in  lawful  wedlock,  he  fulfils  every 
condition  required  of  him :  now  tliey  say  that  he  is  boni  in  lawful  wedlock, 
lieoause,  by  a  presumption  of  the  Scottish  law — a  presumption  ju?-is  et  dt  jure —  there 
was  a  marriage  anterior  to  his  procreation.  It  is  by  force  of  this  presumption  that 
he  is  legitimate;  by  this  fiction,  he  is  born  within  the  pale  of  lawful  matrimony. 
We  know  tliat  this  fiction  is,  by  many  respectable  writers  on  the  Scottish  law, 
represented  as  accompanying  the  legitimation  per  subseqvens  matrimoriii/m.  But 
we  do  not  concede  the  consequence  deduced  from  it  as  applicable  to  the  present 
question.  The  question  is  what  the  law  of  England  requires  ;  and,  as  we  are  ad- 
vised, the  law  of  [579]  England  requires  that  the  claimant  should  actva//;/  and  in- 
fart  be  born  within  the  pale  of  lawful  matrimony.  We  cannot  agree  that  the  pre- 
sumption of  a  foreign  jurisprudence,  contrary  to  the  acknowledged  fact,  should 
abrogate  the  law  of  England;  and  that  by  such  a  fiction,  a.  principle  should  be 
introduced,  which,  upon  a  great  and  memorable  occasion,  the  Legislature  of  this 
kingdom  dis-tinctly  rejected  :  your  bordships  will  perceive  that  I  allude  to  the  Statute 
of  Merton.  It  would  seem  strange  lo  introduce,  indirectly  and  from  comity  to  a 
foreign  nation,  a  rule  of  inheritance  which  may  affect  every  honour,  and  all  the  real 
property  of  the  realm  :  which  rule,  when  proposed  directly  and  positively  to  the 
Legislature,  it  directly  and  positively  negatived  and  refused  ;  a  refusal  that  in 
England  has  obtained  the  approbation  of  every  succeeding  age.  Again,  my 
Ijords,  it  is  said  that  two  cases  have  been  decided  in  this  House  which  are  nearly 
in  point,  and  prove  that  the  claim  of  B.  ought  to  be  supported  :  these  are,  the 
cases  of  Shfdden  v.  Patrick,  and  the  Strathvwre  Peerage  case.  These  two  cases 
are  alike  in  principle,  and  establish  the  same  propositions :  in  the  one  case,  the 
parents  lived  in  a  state  of  concubinage  in  America ;  and  in  tlie  other,  in  England : 
in  both,  children  were  born  to  tJiem.  The  parties  afterwards  married  in  their 
respective  countries;  and  by  force  of  their  marriage  the  American  issue  claimed 
Scottish  land,  and  the  English  issue  claimed  Scottish  honours:  in  both,  your 
Lordships  decided  against  the  claimants.  Now  it  is  said,  that  these  authorities  are 
exactly  the  converse  of  the  present  case;  that  they  establish  the  principle,  that  the 
Courts  of  the  countiy  where  the  lands  lie,  in  a  question  respecting  the  heirship 
to  these  lands  or  honours,  inform  themselves  whether  the  claimant  is  [580]  heir, 
not  by  the  law  of  the  country  where  the  lands  lie,  but  in  the  country  of  the  domicile 
where  the  marriage  of  the  parents  was  contracted  ;  and  if  he  is  not  heir  by  that 
foreign  law,  his  claim  is  rejected:  from  which  this  consequence  is  said  to  be 
deducible,  that  if  he  is  heir,  his  claim  should  be  sustained. 

The  argument  presents  itself  in  a  very  plausible  shape,  and  was  pressed  at  the 
bar,  as  it  seemed  to  me,  with  striking  ingenuity  and  force.  But  if  I  ha.ve  had  the 
good  fortune  sufficiently  to  explain  the  principles  which  have  conducted  my  learned 
brothers  and  myself  to  the  opinion  I  have  stated,  you  will  soon  perceive  that  these 
principles  aft'ord  a  conclusive  answer  to  it.  The  first  step  to  be  taken  in  every  case 
of  this  kind,  as  I  have  already  explained,  is  to  inquire  intn>  the  status  of  the  claimant. 
The  status,  it  is  argued,  is  to  be  determined  by  the  law  of  the  foreign  country  :  with 
this  the  lex  ret  sitae  does  not  intermeddle;  and  intermeddles  no  more  when  that 
foreign  law  establishes  the  claimant's  bastardy,  than  when  it  proves  his  legitimiicy. 
In  both  the  cases  tlie  claimants  were  bastards  :  the  laws  of  their  own  countiy,  the 
laws  of  their  domicile,  the  laws  of  the  spot  where  the  niatrimonial  contract  was 
entered  into,  declared  them  to  be  illegitimate :  the  law  which,  by  acknowledged 
principles,  ascertained  their  personal  status,  fixed  upon  these  persons  a  character 
of  illegitimacy  fatal  to  their  claims;  on  the  first  step  the  ground  sank  under  them, 
and  it  became  impossible  for  them  to  advance. 

It  is  obvious,  that  if  in  the  cases  to  which  I  am  now  referring  the  claimants  had 
been  declared  heirs  by  the  Scottish  law,  the  Scottish  law  admitting  of  no  heirship 
without  legitimacy,  that  law  must  have  been  called   in   aid  to  bestow  upon   them 
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that  personal  [581]  character  of  legitimacy  refused  to  them  by  tlieir  own  law:  in 
other  words,  a  law  foreign  to  their  birth,  to  their  domicile,  and  to  the  marriage 
of  their  parents,  would  have  been  held  to  bestow  upon  them  their  personal  status 
and  character — a  decision  certainly  contrary  to  the  acknowledged  principles  on  this 
subject.  The  character  of  illegitimacy  attached  to  the  persons  of  the  English  and 
American  claimants  by  tlieir  own  law,  accompanied  them  everywhere,  and  would 
prevent  their  being  received  as  heirs  everywhere  within  the  limits  of  the  Christian 
world.  This  view,  in  our  judgment,  renders  these  decisions  entirely  consistent 
with  the  principles  I  have  unfolded,  and  prevents  our  considering  them  as  objections 
to  the  opinion  we  entertain,  that  B.  is  not  entitled  to  the  property  in  question  as 
the  heir  of  A. 

My  Lords,  it  is  matter  of  satisfaction  to  us  to  reflect  that  this  rule,  held  by  us 
to  be  the  rule  of  English  law,  is  more  useful  and  convenient  than  the  rule  opposed  to 
it  by  the  Plaintiff  in  error.  Convenience  and  utility,  when  they  regard  so  important 
a  subject  as  inheritance,  appear  to  me  of  the  highest  consequence  in  the  administrii^ 
tion  of  justice.  The  rule  I  have  stated,  which  limits  the  operation  of  the  foreign  law 
to  fixing  the  personal  status,  and  excludes  it  from  any  ulterior  influence  in  regulating 
the  succession  to  real  property,  has  a  manifest  tendency  to  render  the  law  of  inherit- 
ance simple  and  uniform,  by  preserving  it  unaltered  and  unchanged  ;  and  by  sending 
us  to  look  for  it  among  our  own  municipal  institutions  alone,  and  aiuong  the 
decisions  of  our  predecessors  applicable  to  such  questions,  it  will  exclude  many 
difficult  and  intricate  inquiries  which  might  intrude  themselves  from  foreign  laws 
into  this  subject.  Some  of  these  were  suggested  at  the  bar  in  the  argument  [582] 
for  the  Defendant  in  error,  and  tliere  would  be  many  others  whose  details  no  human 
foresight  era  anticipate,  although  the  various  transactions  of  mankind,  and  tiio 
variety  in  the  laws  of  foreign  nations,  would  assuredly  bring  them  upon  us. 

My  Lords,  I  conclude  that  it  is  the  humble  opinion  of  all  the  Judges  who  lia.ve 
attended  the  argument  of  this  case,  that  B.,  described  in  your  Lordships'  question, 
is  not  entitled  to  the  property  in  England  as  the  heir  of  A. 

Lord  Brougham: — My  Lords,  the  extreme  importance  of  the  question  raised 
by  this  special  verdict  in  the  Court  below,  and  brought  here  by  writ  of  error,  has 
occasioned  a  more  than  ordinary  delay  in  giving  your  judgment.  It  was  argued  in 
1830  ;  the  learned  Judges  attended,  and  gave  their  opinion  in  favour  of  the  prin- 
ciple upon  which  the  judgment  of  the  Court  of  King's  Bench  proceeded.  I  was 
counsel  in  the  case,  and  1  argued  it  in  support  of  that  judgment;  and  it  now  falls 
to  my  lot,  in  the  discharge  of  my  judicial  duties  in  this  House,  to  state  my  opinion 
to  your  Lordships;  wliich  1  should  not  do  had  it  been  according  to  the  argument 
which  I  maintained  professionally  at  your  bar;  but  it  is  on  the  opposite  side:  it  goes 
to  impeach  the  judgment  pronounced  below,  and  tO'  advise  a  reversal.  I  feel  much 
uneasiness  in  adding,  that  this  opinion  is  also  unchanged  by  the  authority  of  the 
arguments  of  the  learned  Judges,  who  unanimously  supported  that  judgment  in  their 
answers  to  the  question  put  by  your  Lordships.  Whatever  your  Lordships  may  do  in 
disposing  of  the  case,  I  feel  I  should  not  perform  my  duty,  if  1  withheld  my  opinion 
in  this  stage  of  the  proceeding. 

The  facts  of  the  case,  as  they  appear  on  the  special  [583]  verdict,  are  these:  — 
[His  Lordship  stated  them.] — In  1810  the  father  died  in  Scotland,  whence  he  never 
had  removed,  and  John  succeeded  to  his  Scotch  estates,  being  by  the  Scotch  law  legiti- 
mate, in  consequence  of  the  marriage  of  his  parents  subsequent  to  his  birth,  and  with- 
out anything  intervening  between  the  birth  of  the  child  and  the  marriage  of  the 
parents  which  could  have  prevented  them  from  contracting  a  marriage  at  any 
moment.  The  question  is,  whether  or  not  he  takes  the  English  real  estate  as  heir  to 
his  father  deceased?  In  approaching  this  question,  tliere  are  some  things  not  dis- 
puted. It  is  admitted  that  the  validity  of  a  marriage  must  depend  upon  the  law  of  a 
country  where  it  is  had,  and  that  consequently  the  parents  of  this  party  were  lawfully 
married.  It  seems  also  to  be  agreed  that,  generally  speaking,  legitimacy  is  a  statm, 
and  must  be  determined  by  the  law  of  the  country  to  which  tlie  party  belongs;  but 
it  is  said  by  those  who  support  this  judgment,  that  whether  the  party  here  is  legiti- 
mate or  not  is  no  question  before  us  ;  tlie  only  question  being,  it  is  alleged,  whether  or 
not  he  is  the  heir  to  an  English  real  estate.  This  distinction,  I  confess,  appea.rs  to  me 
founded  on  an  indistinct  view  of  the  subject.  It  is  true  that  the  question  here  arises 
upon  the  claim  of  an  heir  as  such,  and  tliat  therefore  the  only  question  may  be  said 
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to  be,  whether  he  is  heir  or  uut(  But  it  is  also  vei-y  possible  that  this  question  may 
turn  wholly  upon  another,  namely,  whether  or  not  the  claimant  is  eldest  legitimate 
son  of  his  father,  the  person  last  seised  1  Not  do  I  well  see  iiow  le'gitimacy  uan  ever 
come  in  question  in  any  other  way  than  as  connected  with  the  claim  to  succession, 
either  real  or  personal,  either  in  England  or  in  Scotland,  unless  in  the  single  case  of 
a  declara.tor  of  bastardy  [584]  or  of  legitimacy  ;  a  proceeding  unknown  in  tlie  Eng- 
lish law.  It  is,  tlierefore,  by  no  means  sufficient  for  deciding  this  case  to  say,  that 
the  question  touches  not  legitimacy,  but  inheritance;  not  the  personal  status  of  the 
party,  but  his  right  to  real  property.  It  may  touch  both  these  matters,  and  the  latter 
may  wholly  depend  upon  the  former. 

In  truth,  "  legitimate  son  "  means  lawful  son,  and  the  rule  of  inheritance  is,  that 
the  eldest  lawful  son  shall  succeed  to  the  father;  but  "  lawful  or  not  "  depends  upon 
the  law  which  is  to  govern,  and  no  other  definition  can  be  given  of  what  is  lawful, 
unless  that  he  is  lawful  son  whom  the  law  declares  to  be  such.  What  law?  There 
are  two,  it  is  said,  in  this  case — the  law  of  the  birth-place  of  the  party  and  of  liis 
parents'  marriage,  and  the  law  of  tlie  place  where  the  land  lies — then  whicii  of  tliese 
two  laws  shall  prevail?  The  whole  inclination  of  every  man's  mind  must  be  towards 
that  law  which  prevails  where  each  man  is  born,  and  where  his  parents  were  married, 
supposing  the  countries  to  be  one  and  the  same;  and  if  they  differ,  I  should  then  say 
certainly  the  law  of  the  birth-place.  Nor  can  anything  be  more  inconsistent  with 
principle,  than  the  inevitable  consequence  of  taking  the  lex  loci  rei  sitae  for  the  rule  ; 
because  this  makes  a  man  legitimate  or  illegitimate,  according  to  the  place  where  his 
property  lies,  or  rights  come  in  question — legitimate  when  he  sues  for  distribution 
of  personal,  a  bastard  when  he  sues  for  succession  to  real  estate^ — nay,  legitimate  in 
one  country,  where  a  part  of  his  land  may  be,  and  a  bastard  in  some  other,  where  he 
has  the  residue. 

So  in  like  manner,  all  who  claim  through  him  must  have  their  rights  determined 
by  the  same  vague  and  uncertain  canon  ;  a  circumstance  which  I  nowhere  [585]  find 
adverted  tO'  below.  I  may  say  I  am  perfectly  certain  that  it  was  not  adverted  to 
below  ;  I  expected  it  to-  be,  and  was  apprehensive  of  the  force  of  it,  being  aware  of  the 
difficulty  I  should  have  in  meeting  it.  The  arguments  on  behalf  of  the  Plaintiff  in 
error  were  those  which  had  been  urged  in  the  Court  below,  and  we  met  them  by  the 
arguments  we  had  urged  in  that  Court.  All  the  learned  Judges  proceed  upon  the 
case  be'ing  one  of  an  inheritance  claimed  by  the  party  himself;  but  what  if  he  were 
dead  years  agO',  and  another  claimed  an  estate  in  England  to  which  he  (tlie  alleged 
bastard)  never  had  Ijeen,  and  never  could  have  been  entitled  ;  an  estate,  for  example, 
descending  from  a  collateral,  who  took  it  by  purchase  after  the  death  of  the  alleged 
bastard?  Then  the  pedigree  of  the  claimant  must  be  made  out  through  legitimate 
persons,  and  the  question  of  legitimacy  is  raised  as  to  one  wliO'  is  not  himself  claiming 
any  land — who  never  did  or  could  claim  any  land — and  it  is  not  raised  in  respect  of 
any  right  in  him  to  inherit,  any  right  to  be  called  the  heir  to  any  land.  I  apprehend 
this  shows  strongly  the  necessity  of  taking  a  somewhat  more  enlarged  view  than  the 
learned  Judges  seem  to  have  deemed  sufficient  for  getting  them  over  the  difficulty 
of  the  case,  and  of  admitting  that  there  is  a  status  of  legitimacy  which  is  personal, 
and  travelling  about  with  the  individual,  must  be  determined  by  the  law  of  the 
counti-y  O'f  his  birth. 

Another  view,  which  strikes  me  immediately  as  having  been  admitted  below,  is 
very  important,  and  shows,  like  the  last,  how  much  less  easy  this  question  is  tO'  dis- 
pose of  than  the  learned  Judges  have  imagined.  It  is  thought  enougli  to  say,  tlie  heir 
is  he  who  is  born  in  lawful  wedlock,  ex  jtistis  nuptiis.  Then  what  is  lawful  wedlock? 
Is  there  any  greater  reason  for  being  bo'Und  by  the  law  of  the  country  [586]  wliere  a 
marriage  contract  was  made,  in  deciding  whether  or  not  the  wedlock  was  lawful,  than 
there  is  for  being  governed,  in  ascertaining  the  legitimacy  of  the  issue  of  the  mar- 
riage, by  the  law  of  the  country  where  that  issue  was  born,  more  especially  when  it 
was  also  the  country  where  the  marriage  was  had?  But  can  the  Court  stop  short,  ac- 
cording to  its  own  principle,  at  the  mere  fact  of  the  marriage  being  according  to  the 
lex  h>ci  contractus?  Do  not  the  principles  on  which  tlieir  decision  proceeds  demand 
this  further  inquiry — were  the  parties  able  to  marry  by  the  l.aw  of  the  lex  loci  rei 
sitae?  And  thus  a  door  is  opened  to  the  further  examination  of  how  far  a  preceding 
divorce  of  one  of  the  parties  was  sufficient  to  dissolve  a  previous  English  marriage. 
All  such  diflSculties  are  got  rid  of  by  holding  the  lex  loci  contractus  et  nativitatis  as 
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governing  tbe  validity  of  the  contract  and  legitimacy  of  the  issue;  but 
they  are  not  to  be  got  over  in  this  way  by  any  argument  which  does 
not  with  equal  force  apply  to  holding  the  legitimacy  of  tlie  issue  a 
question  equally  to  be  governed  by  the  lex  loci  contractus,  and  the  law  of  the  birtJi- 
place.  Nor  is  it  correct  to  say,  as  tlie  Judges  below  assumed,  that  the  lex  loci  onlv  in- 
rtuenees  tlie  validity  of  the  contract,  and  extends  not  to  its  effects  :  the  highest  authori- 
ties have  held  expressly  the  reverse.  Huber,  in  the  treatise  "  De  conflictu  Legum," 
which  forms  part  of  his  larger  work,  and  is  constantly  cited  as  the  greatest  authority 
on  tliis  question,  says,  "  Non  solum  ipsi  contractus  ipsaeque  nuptiae  certis 
locis  rite  celebratae  ubique  pro  justis  et  validis  habentur,  sed  etiam  jura 
et  eft'ectusi  contractuum  nuptiarumque  in  iis  locis  recepti  ubique  vim  suam 
obtinebunt." — Book  I.  title  3,  sect.  9.  It  would  be  difficult  to  state  anything  more 
clearly  and  properly  as  to  the  effect  of  the  ma  [587]-trimonial  contract  than  the  legiti- 
macy of  the  issue;  it  is,  in  fact,  the  main  object,  and  therefore  the  principal  effect  nf 
the  contract.  But  to  remove  all  doubt  on  this  subject,  and  to  extend  the  same  rule 
also  to  the  lex  loci  nativitatis,  he  adds,  "  qualitates  personales  certo  loco  alicui  jure 
imprfcssas,  ubique  circumferri  et  personam  comitari,  cum  hoc  effectu,  ut  ubivis  loco- 
rum  60  jure  quo  tales  personae  alibi  ga.udent  vel  subjectae  sunt  frua,ntur  et  subjici- 
antur." 

This  principle  was  adopted  and  acted  upon  in  several  remarkable  cases  by  your 
Lordships,  then  proceeding  under  the  advice  of  Lord  Eldon  ;  I  mean,  Sliedden  v. 
Patrick,  and  Strathmorr  v.  Boives.  In  the  former,  a  child  having  been  born,  before 
marriage  in  America.,  where  the  English  law  prevails,  claimed  a  Scotch  estate,  in 
respert  of  the  subsequent  marriage  of  his  parents  there,  of  whom  the  father  was 
Scotch.  He  contended,  that  the  question  having  arisen  upon  a  real  estate  in  Scotland, 
the  Court  of  Session  was  bound  tO'  administer  the  lex  loci  rei  sitae,  and  that  that  law 
declared  him  legitimate.  I  argued  the  case  on  this  precise  gro>und,  which  was  tliat 
adopted  by  the  Court  below,  that  there  was  no  such  thing  as  legitimacy  in  the  ab- 
stract ;  that  ex  vi  termini  legitimus  means  he  who  is,  under  a  certain  law,  entitled  to 
certain  rights;  that  a  man  might  be  legitimate  in  one  country  and  illegitimate  in 
another,  legitimate  for  one  purpose  and  bastard  for  another  ;  that  it  was  secimdum 
quid,  and  not  absolute  ;  and  a  denial  of  the  question  of  status  was  the  veiy  ground  on 
which  we  maintained  the  argument  of  the  then  appellant.  But  the  Court  below  in 
the  present  case,  and  j^our  Lordships,  held  that  legitimacy  is  a  status  to  be  determined 
by  the  law  of  the  party's  birth-place,  or  at  any  rate  by  that  of  the  country  where  the 
marriage  of  his  parents  was  had  as  well  as  himself  born  ;  and  [588]  they  held  him 
bastard  in  Scotland,  where  the  land  lay,  because  he  was  bastard  in  America,  where  his 
birth  and  his  parents'  marriage  took  place. 

In  Sfraflimore  v.  Bowes,  a  marriage  had  in  London  after  the  birth  of  the  child, 
was  held  not  to  legitimate  the  issue,  either  as  to  Scotch  honours  or  estates,  on  the  same 
grounds;  and  in  both  these  cases,  one  of  the  points  made  for  the  judgment  was,  the 
absurdity  of  holding  the  same  person  to  be  bastard  in  one  countiy  and  legitimate  in 
another.  It  is  plain  that  legitimacy  has  but  one  meaning,  namely,  born  in  lawful 
wedlock.  Now  in  Scotland,  the  child  born  before  the  marriage  ceremony  is  performed 
is  legitimate,  not  because  of  a  subsequent  act  of  his  parents,  but  because  he  is  con- 
sidered as  born  in  lawful  wedlock.  The  marriage  is  held  to  have  preceded  his  birth  ; 
and  according  to  the  doctrine  and  language  of  the  Civil  Law,  from  which  Scotland 
and  many  other  countries  borrowed  this  principle,  he  is  considered  as  non  letjitimatus 
sed  legitimus  ah  initio.  Nor  is  this  a  mere  fiction  of  law,  or  a  technical  refinement ; 
marriage  in  Scotland  is  a  consensual  contract,  and  effected  by  consent  alone,  liut 
this  may  be  given  and  the  contract  made  in  twO'  ways  ;  either  per  verba  de  presenti, 
or  by  a  promise  subseqiiente  copula.  Now  in  the  latter  case  the  copula  makes  the 
previous  promise  a  consent ;  it  turns  the  promise  touching  the  future  into  a  present 
consent;  a  child  then,  born  in  the  interval  between  the  promise  and  the 
copula,  would  b©  legitimate  clearly ;  for  the  copiilO'  would  show  that  con- 
sent, and  therefore  a  marriage,  had  preceded  his  birth.  But  so  does  a 
marriage  after  the  birth  ;  for  that  raises  a  legal  presumption  that  there  was  a  consent 
before  the  birth,  and  at  the  cohabitation.  The  cohabitation  is  held  to  have  been  a 
consent  and  a  marriage  ;  the  ceremonv  is  only  held  [589]  as  evidence  of  that  previous 
consent  and  contract.  So-  much  is  this  the  case,  that  if  either  party  was  married  to 
another  at  tlie  time  of  the  child's  birth,  or  during  the  interval  between  that  birth  and 
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the  ceremony,  no  legitimatiou  takes  place,  because  uo  room  exists  for  the  presumption 
of  law  tliat  the  consent  or  marriage  took  place  before  the  birtli.  All  this  is  certain 
and  clear,  and  yet  the  learned  Judges  appear  not  to  have  taken  it  into  their  con- 
sideration in  the  judgment  they  pronounced. 

The  judgment  is  rested  entirely  upon  the  Statute  of  Merton  ;  and  it  is  contended, 
that  by  that  famous  Act  he  is  declared  a  bastard  who  is  burn  before  the  marriage  of 
his  parents.  No  doubt  so  he  is  in  England  ;  and  nO'  doubt  bastardy — the  status  of 
bastardy — is  what  the  English  law  is  there  dealing  with.  But  is  this  authority  for 
saying,  that  he  only  shall  inherit  English  lands  whom  that  statute  declares  legitimate? 

It  is  said  that  the  lex  loci  rei  sitae  must  govern  the  succession  tO'  real  estate.  Un- 
doubtedly it  must ;  and  if  that  law  gives  it  in  Kent  to  all  the  sons,  and  in  Brentford 
to  tlie  youngest,  and  elsewhere  to  the  eldest,  these  several  sons  are  the  heirs  in  those 
several  places.  But  when  it  is  said  that,  the  lawful  issue  shall  take,  I  agree ;  I  too  say, 
the  legitimate  son  or  sons  shall  inlierit:  but  to  find  who  arc  the  legitimate  sons  I 
must  ask  the  la.w  of  the  birth-place  which  fixes  the  status  of  legitimacy,  of  that  personal 
quality  which,  according  to  Huber,  travels  round  everywliere  with  the  party.  But  the 
argument  assumes  a  narrower  and  apparently  a  closer  form  still ;  for  it  is  said  that 
the  statute  declares  those  only  inheritable  who  are  born  in  marriage,  and  that  Lord 
Coke  accordingly  defines  "  heir,'"  he  who  is  ex  jiistis  nuptiis  procreatus.  There  is 
in  this,  however,  a  great  fallacy :  "  born  in  [590]  marriage,"  or  not,  "  ex  justis 
nuptiis  procreatus  "  or  not,  is  to  be  determined  by  some  law  or  other.  It  is  not  a 
question  that  answers  itself,  and  in  one  way  only.  Then  what  law  shall  determine? 
Certainly,  either  the  law  of  the  country  where  the  party  was  born,  or  where  the  mar- 
riage was  had;  tlie  law  eitJier  of  the  country  where  the  nuptiae  were  had,  or  where 
the  procreapio  toot  place.  A  question  might  arise  where  the  events  happened  in 
different  countries:  it  might  thus  be  doubted  which  law  should  govern;  which  law 
shoidd  be  resorted  to  for  an  answer  to  the  question  :  but  where  both  events  happened 
in  the  same  country,  as  here,  there  seems  no  doubt  at  all  in  the  matteir.  Now  the  law 
of  the  country  where  both  the  marriage  and  tlie  birth  took  place  declares  that  the 
party  was  born  in  lawful  wedlock,  that  he  was  er  justis  nuptiis  procreatus,  and 
wholly  denies  that  he  was  born  before  marriage,  or  out  of  wedlock. 

But  it  is  said  that  this  is  a  fiction,  and  that  our  law  cannot  import  the  fictions 
of  a  foreign  system,  though  its  principles  we  are  allowed  to  import.  This  distinction 
I  do  not  profess  to  comprehend.  What  is  a  fiction  but  a  principle?  It  is  only  one 
particular  view  which  the  law  takes,  and  one  doctrine  which  it  lays  down.  Suppose  a 
Scotch  Court  were  to  deny  the  legitimacy  of  a  child  who  was  born  the  day  after  his 
parents  were  married  in  England  ;  should  we  not  say  that  a  gross  absurdity  was 
committed?  Should  we  not  say  that  the  child  was  born  in  lawful  wedlock,  and  hold 
the  doctrine  absurd  which  should  question  his  being  lawfully  begotten  ?  Nay,  suppose 
a  gift,  in  the  usual  terms,  to  the  heirs  of  the  body  lawfully  begotten,  we  should  let  the 
child  born  the  day  after  the  marriage  take  under  such  a,  gift,  although  it  was  clearly 
not  lawfully  begotten  in  point  of  fact.  This  is  a  fiction  [591]  exactly  analogous  to 
the  Scotch  fiction.  The  Scotch  law  presumes,  against  the  fact,  the  marriage  to  have 
been  had  before  the  birth  of  the  child ;  our  law  presumes,  against  tlie  fact,  the 
marriage  to  have  been  had  before  the  cohabitation  of  tJie  parents.  The  fiction,  or 
rather  the  presumption,  is  parcel  of  tlie  legal  principle  in  both  ;  and  there  can  be  no 
reason  for  importing  the  residue  of  the  doctrine,  and  rejecting  the  presumption; 
there  can  be  no  reason  for  importing  the  English  law  presumption  into  Scotland, 
which  does  not  justify  and  require  us  to  import  the  Scotch  law  presumption  into 
England.  It  must  be  recollected  too,  that  the  special  verdict  finds,  as  a  fact,  tlie 
legitimacy  of  the  party,  and  not  his  legitimation  ;  it  finds  as  a  (act  that  he  is  legiti- 
mate, that  is,  lawfully  born.  Now  we  know  this  to  mean,  by  the  Scotch  law,  born  in 
lawful  wedlock ;  but  the  finding  in  the  verdict  is  sufficient;  for  legitimate,  as  contra- 
distinguished from  legitimated,  means  born  in  lawful  wedlock,  and  means  nothing 
else.  So  in  the  civil  law,  whence  this  doctrine  is  wholly  taken  both  in  Scotland  and 
Holland,  and  also  in  other  countries,  the  child  is  legitimvs,  not  legitimntus ;  a,s,  in  the 
same  system  of  jurisprudence,  liher  and  libertus  both  import  a  free  man  :  liber  is  a 
free  man  ;  lihertinus  one  freed:  ingenuus  one  freeborn.  If  any  person  were  found 
to  be  ivfjenuihs  by  an  inquisition,  we  should  contend  that  ho  never  had  been  a  slave, 
though  a  finding  of  lihtr  might  leave  it  equivocal.     In  like  manner,  and  by  parity  of 

1277 


II  CLARK  &  FINNELLY.     BIRTWHISTLE  V.   VARDILL  [1835] 

reason,  a  person  beinc:  found  legitimate,  excludes  the  supposition  of  his  ever  liaving 
been  a  bastard,  and  shows  him  to  be  lawfully  born  and  begotten.  Suppose  a  Scotch 
estate  devolves  to  one  born  before  marriage,  as  it  might,  by  devise  to  tlie  first  son  of 
A.,  I  apprehend  that  A.,  marrying  the  mother  tlie  day  after  the  devisor's  death, 
the  estate  would  be  vested  in  the  son,  because  he  would  become  legitimate,  thougli 
born  [592]  before  the  testator's  death  ;  but  it  is  unnecessary  tO'  argue  this,  though 
it  illustrates  the  principle,  the  fact  found  being,  that  the  lessor  of  the  plaintiff  was 
born  in  Scotland  legitimate,  or  in  lawful  wedlock.*  Again,  if  it  be  said  that  the 
special  verdict  not  only  finds  the  party  to  be  hgitimus,  but  states  how,  namely,  by  the 
marriage  of  his  parents  after  his  birth;  then,  I  say,  this  reason  given  alters  not  the 
ultimate  finding  of  legitimacy,  that  being  the  fact  found.  Suppcvse  a  verdict  found 
the  claimant  of  an  estate  to  be  born  in  lawful  wedlock,  adding  how  the  wedlock 
was  lawful,  namely,  the  father  having  married  under  age,  without  consent  of  parents 
and  without  the  publication  of  banns,  could  we  on  this  ground  deny  the  finding  of 
lawful  wedlock!  Could  we  say  that  a  marriage,  which  our  law  declares  void  and 
unlawful,  had  thus  been  found  in  the  face  of  the  verdict?  Surely  the  Marriage  Act 
is  as  strong  to  declare  what  makes  justne  nu-ptiae,  as  the  20th  Heniy  III.  to  declare 
what  makes  a  man  heir  to  lands;  nay.  the  very  latter  statute  itself  and  Lord  Coke's 
authority  requiring  jiistae  nuptiae,  a  lawful  marriage,  it  may  just  as  well  be  argued 
that  the  verdict  does  not  estop  us  to  say  the  facts  found  by  it  amount  not  to  such 
marriage,  as  to  contend  that  the  finding  of  legitimacy  does  not  estop  us  in  the 
case  at  bar. 

The  cases  of  Sliedde.n  v.  Patrick  or  Crairford,  and  Strnt/nnore  v.  Bones,  have  been 
already  referred  to;  but  they  require  another  remark;  they  were  decided  in  this 
House  by  appeal,  it  is  true,  from  Scotland,  and  respecting  Scotch  real  estate;  but 
still  by  this  House,  and  upon  general  principles  of  law.  Those  cases  were  the  precise 
converse  of  this  :  tliey  decided  the  bastardv  of  parties,  and  on  the  distinct  ground  that, 
as  Lord  Redesdale  said,  "  tliey  were  bastard  by  the  law  [593]  of  their  birth-place, 
and  therefore  bastard  in  Scotland,  where  the  rights  claimed  respected  real  estate." 
It  is  not  more  the  rule  of  English  law,  that  children  born  out  of  wedlock  shall  not 
inherit  though  their  parents  intermarry,  than  it  is  the  rule  of  the  Scotch  law  that 
such  children  shall  inherit  if  their  parents  do  intermarry.  It  is  not  more  alien  to 
the  English  law  to  adopt  the  fiction  that  such  children  are  born  in  wedlock,  than 
it  is  alien  to  the  Scotch  law  to  exclude  this  principle.  The  English  rule  being 
statutory  can  make  no  difference.  A  fi.xed  and  known  principle  of  common  law  has 
exactly  the  same  force  as  a  statutory  provision.  How  then  can  the  opposite  principle 
be  adopted  in  two  cases  identically  the  same?  The  Court  below  says,  that  the 
English  law  gives  not  an  estate  to  the  bastard  eigne,  and  that  it  treats  him  as  bastard 
although  by  the  law  of  his  birth-place  he  was  legitimate:  the  Scotch  law  gives  the 
estate  to  the  bastard  eigne,  regarding  him  as  legitimate;  and  this  House  adjudged 
that  he  should  not  take  that  estate,  only  because  he  was  illegitimate  by  the  law  of  his 
birth-place.  Your  Lordships  decided  that  the  lex  loci  rei  sitae  should  not  be  regarded 
when  it  difl^ered  from  the  /ex  loci  contractiis  et  nativitatu ;  you  decided  that  when  the 
former  law  declared  for  legitimacy  it  should  yield  to  the  latter,  which  declared  for 
bastardy.  How  can  you  be  called  upon  here  to  decide  that  the  lex  loci  rei  sitae 
shall  not  overrule  the  other  law,  and  that  again  in  favour  of  bastardy?  1  profess  my 
inability  to  understand  how  these  two  decisions  of  the  same  question  can  in  any  way 
stand  together,  nor  can  I  perceive  that  the  least  attention  was  paid  in  the  Court 
below  to  those  decisions  of  your  Lordships. 

I  perceive  that  the  whole  argument  in  that  Court  turned  upon  a  question  not  in 
dispute  here,  and  which  [594]  nothing  but  a  very  indistinct  view  of  the  case  can  raise 
as  connected  with  it.  The  learned  Judges  suppose  that  they  decide  the  question 
when  they  prove  that  the  English  law  is  to  govern  the  case,  because  the  question  re- 
lates to  real  property  situate  in  England.  Now  undeniably  the  English  law  is  to 
govern  the  case  in  one  sense ;  the  eldest  lawful  son  is  to  succeed,  but  who  that  son 
is  must  be  determined  by  the  law  of  his  birth-place,  and  by  the  fact  found,  that  under 
that  law  the  lessor  of  the  plaintiff  was  eldest  lawful  son  :   nay,  even  if  we  take  the 

[*  The  Reporters  add  an  Erratmn,  with  reference  to  this  paragraph,  as  follows: 
"Page  592,  from  4th  line  from  the  top,  omit  thf  rest  of  that  paragrap/i."] 
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ICnglish  law  to  be,  that  the  lawful  son  or  heir  is  he  who  is  born  in  wedlock,  then  we 
have  here  the  fact  found,  and  found  as  a  fact,  that  in  the  country  where  he  was 
burn  the  party  was  born  in  wedlock.  No  one,  it  must  be  always  borne  in  mind, 
pretends  to  say  that  the  English  law  can  in  anyway  dispose  of  the  whole  question, 
admitting!;  that  the  rule  cited  from  Lord  Coke,  in  reference  to  the  Statute  of  Merton, 
is  to  govern,  namely,  liaeres  est  qui  ex  jiistis  nu-ptiix  priicreatus  est,  no  OTie  contends 
that  tlie  question,  what  are  jiistae  nuptiae,  can  be  determined  otherwise  than  by  a 
reference  to  the  lex  loci  contractus,  or  it  may  be,  loci  nativitatis.  To  that  foreign  law, 
tlien,  we  must  resort;  and  the  only  question  is,  at  what  period  of  our  inquiry  this 
recourse  shall  be  had?  No  more  need  be  said  to  show  how  veiy  far  from  decisive  of 
the  present  question  that  position  is  whioli  alone  is  argued  or  defended  by  the  learned 
Judges,  namely,  that  the  law  of  England  must  govern.  It  does  govern,  but  with  the 
aid  and  through  the  ministry  of  the  foreign  law.  The  reference  made  to  the  dictum 
of  the  Master  of  the  Rolls,  in  Brndie  v.  Baney  (2  Ves.  and  B.  129),  does  not  touch  the 
case:  all  that  his  Honor  there  said  was,  that  questions  on  real  rights  must  fol-[59j]- 
iow  the  law  of  the  country  where  the  land  lies.  This  is  not  denied  ;  nor  was  it  denied 
by  this  House,  when  it  refused  to  consider  Mr.  Shedden  or  Mr.  Bowes  as  legitimate  in 
respect  to  Scotch  estates,  although  the  law  of  Scotland,  where  these  estates  lay,  held 
them  both  to  be  so,  or  rather  would  so  have  held  had  they  been  born  in  Scotland. 
But  while  this  House  and  the  Court  of  Session  admitted  that  the  Scotch  law  must  de- 
cide, they  also  held  that  the  Scotch  law  refused  est.Ttes  to  bastards,  and  that  it  awarded 
one  to  be  a  bastard  who  was  so  by  the  law  of  his  birth-place.  That  was  the  very 
same  case  as  this,  in  every  material  respect. 

It  is  not  easy  in  such  a  question — a  question  raised  on  the  conflictus  legurn — 
to  omit  all  consideration  of  convenience,  inasmuch  a,s  it  is  principally  on  views  of 
convenience  that  the  whole  doctrine  of  what  is  called  comitas  turns.  One  should  say 
that  nothing  can  be  more  pregnant  with  inconvenience;  nay,  that  nothing  can  lead 
to  consequences  more  strange  in  statements,  than  a  doctrine  which  sets  out  with 
assuming  legitimacy  to  be  not  a  personal  status,  but  a  relation  to  several  countries 
in  which  rights  are  claimed,  and  indeed  to  the  nature  of  different  rights.  That  a 
man  may  be  bastard  in  one  country  and  legitimate  in  another,  seems  of  itself  a 
strong  position  to  affirm  ;  but  more  staggering  is  it  when  it  is  followed  up  by  this 
otiier,  that  in  one  and  the  same  country  he  is  to  be  regarded  as  bastard  when  he 
comes  into  one  Court  to  claim  an  estate  in  land,  and  legitimate  when  he  resorts  to 
another  to  obtain  personal  succession  ;  nay,  that  the  same  Court  of  Equity,  when  the 
real  estate  happens  to  be  impressed  with  a  trust,  must  view  him  as  both  bastard  and 
legitimate  in  respect  of  a  succession  to  the  same  intestate.  Further  still,  should  he 
[596]  happen  to  be  next  of  kin  to  his  uncle,  who  had  a  mortgage  upon  the  estate,  he 
mui-t  be  denied  his  succession  to  the  land  of  the  mortgagor  in  his  qualitv  of  bastard, 
and  be  allowed  to  come  in  as  an  incumbrancer  upon  the  self-same  estate  in  his  capacity 
of  legitimate  son  to  the  same  mortgagor.  All  this  is  assumed  to  be  the  law  by  the 
learned  Judges  who  have  decided  below  and  advised  your  Lordships  here.  They  have 
not  assumed,  however,  what  they  cannot  deny,  that  it  is  another  consequence  of  their 
doctrine,  to  enable  a  descendant  of  this  same  bastard  to  claim  through  him  as  if  he 
were  legitimate,  while  the  alleged  force  of  the  Statute  of  Merton,  and  of  Lord  Coke's 
commentary  thereupon,  excludes  him  from  taking  it  himself.  In  the  same  country, 
in  the  same  Courts,  in  respect  of  the  same  land,  he  is  both  bastard  and  legitimate; 
bastard  for  the  purpose  of  his  own  succession,  legitimate  when  the  succession  of  otliers 
is  concerned. 

May  I  be  permitted  most  respectfully  to  express  a  doubt,  whether  or  not  thia 
question  has  received  all  due  consideration  at  the  hands  of  those  learned  Judges, 
and  whether  they  have  not  dealt  with  it  a  little  too  easily  ;  made  somewhat  too  light 
of  it.  I  know  not  that  it  carries  the  argument  much  further,  but  there  is  a  proceed- 
ing well  known  to  your  Lordships,  sitting  here  as  a  Court  of  general  jurisdiction  over 
tiie  whole  United  Kingdom  though  unknown  tO'  the  learned  Judges  of 
England — the  proce(=;s  of  declarator.  Suppose  a  process  of  declarator 
of  legitimacy  had  been  brought  in  the  Scotch  Courts  by  the  lessor  of  this 
plaintiff,  the  judgment  would  have  been,  and  quite  as  a  matter  of  course,  that  he  was 
the  lawful  son  of  Alexander  Birtwhistle  ;  .and  to  this  suit  the  present  Defendant 
being  made  a  party,  the  judgment  could  be  given  in  evidence  before  the  Court  where 
the  eject  [597]-ment  was  brought.     I  agree  that  such  a  judgment  does  not  conclusively 
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bind,  yet  it  would  place  the  conflict  of  the  two  laws  in  a  somewhat  strong  ligltt  to 
observe  that,  with  this  judgment  before  them  of  a  competent  Scotch  Court, — the 
Court  of  the  country,  the  English  Court,  should  pronounce  him  bastard,  when  the 
Scotch  Court  had  pronounced  him  lawful  son;  but  if  both  judguients  were  brought 
here  by  appeal  and  writ  of  error,  as  might  easily  happen,  your  Lordships  would  be 
com]>elled  to  affirm  the  sentence  of  tlie  Scotch  Court,  and  yet  you  are  now  asked  to 
affirm  the  opposite  judgment  of  the  Court  of  King's  Bench.  Let  it  be  observed,  too, 
that  all  this  anomaly  is  in  England  ;  it  begins  and  ends  here;  for  the  Scotch  Courts 
have  decided  in  such  cases  witli  perfect  consistency,  as  well  as  entire  uniformity. 
Those  very  learned  persons,  whose  familiarity  with  legal  principle,  in  its  enlarged 
sense,  is  derived  from  a  deep  study  of  the  feudal  and  o-f  the  civil  law,  as  well  as  of 
the  modern  jurisprudence  of  Scotland,  have  been  guided  in  all  tlieir  determinations 
of  such  questions  by  simple,  rational  and  intelligible  principles.  If  a  declarator  of 
legitimacy  were  brought  before  them  by  one  born  in  England  before  marriage,  and 
whose  parents  afterwards  intermarried,  tlieir  sentence  would  be  that  he  was  illegiti- 
mate ;  and  even  were  he  to  claim  a  Scotch  estate,  the  law  would  be  the  same.  This 
has  been  ruled  in  Scotland,  in  the  cases  more  than  once  referred  to,  and  affirmed 
upon  appeal  here.  But  your  Lordships  are  now  advised  to  take  a  different  course, 
when  the  same  question  arises  in  another  part  of  the  kingdom.  It  may  be  obsei-ved, 
that  in  referring  to  those  Scotch  cases  the  learned  Chief  Justice  says,  witho'Ut  dis- 
cussing them,  that  it  is  satisfactory  to  him  that  the  form  O'f  the  proceeding  (a  special 
verdict)  was  [598]  such  as  to  carry  the  question  before  the  same  tribunal  which 
pronounced  the  decisions  in  Shedden  v.  Patrick  and  Stratlnnure  v.  Bowes.  In  the 
advice,  however,  wliich  has  been  given  tO'  this  tribunal  by  the  same  learned  Judges, 
r  do  not  find  that  those  decisions  have  been  much,  if  at  all  considered. 

Entertaining  a  very  strong  opinion  that  this  case  was  wrongly  decided  in  the 
Court  below,  and  upon  imperfect  views  of  the  question — views  whicli,  losing  sight 
of  the  real  point,  and  proceeding  on  one  veiy  easy  and  quite  undisputed,  left  the  real 
question  undetermined,-with  the  greatest  respect  for  the  learned  Judges,  who>  gave  the 
same  opinion  to  your  Lordships  which  had  been  given  in  tlie  Court  below,  and  pro- 
ceeding on  the  same  grounds,  I  am  bound  to  give  my  own  opinion,  although  it  differs 
so  widely  from  theirs.  I  think,  with  a  view  to  the  uniformity  of  your  Lordships' 
decisions,  particularly  with  reference  to  the  cases  to'  which  I  have  adverted,  it  is 
desirable  that  tiiis  case  should  undergo  a  further  consideration  before  it  is  finally 
decided  ;  and  I  humbly  submit  these  observations  to  the  consideration  of  your  Lord- 
ships, and  more  particularly  of  my  noble  and  learned  friend  who  held  the  Great 
Seal  at  the  time,  and  heard  the  cause  argued. 

Lord  Lyndhurst: — My  Lords,  this  was  a  case  which  arose  on  the  Northern 
Circuit.  For  the  purpose  of  raising  the  question  O'f  law  for  the  opinion  of  the 
Court  of  King's  Bench,  the  parties  agreed  on  a  special  verdict.  The  question  was 
argued  originally  at  great  length,  and  with  great  learning,  by  the  present  Lord 
Chief  Justice  of  the  Common  Pleas,  on  the  one  side,  and  by  counsel  of  great  eminence 
on  the  other,  and  the  Judges  of  the  Court  of  King's  Bench  were  unanimous  in  their 
[t)99]  opinion  upon  the  case;  however,  in  consequence  of  the  importance  of  the  ques- 
tion, at  the  suggestion  of  the  Lord  Chief  Justice  at  the  time,  it  was  thought  right  to 
bring  the  question  to  your  Lordsliips'  House.  It  was  again  argued,  with  great 
learning,  at  your  Lordships'  bar,  by  my  noble  and  learned  friend  on  the  one  side,  and, 
I  think.  Dr.  Lushington  on  tlie  other.  It  was  very  elaborately  argued,  a.nd  the 
learned  Judges  unanimously  concurred  in  the  decision  of  the  Court  of  King's  Bench. 
However,  my  noble  and  learned  friend  has  stated  a  doubt  with  respect  to  the  case : 
he  is  of  opinion  that  all  tlie  necessary  views  of  tlie  subject;  were  not  taken  in  the 
argument,  and  tliat  they  were  not  sufficiently  considered  by  the  learned  Judges  at  the 
time  of  giving  their  evidence  to  yo'Ur  Lordships.  Under  these  circumstances  I 
afree  with  my  noble  and  learned  friend,  that  with  a  view  to  settling  the  law  upon 
this  subject,  and  with  reference  also  to  the  importance  of  the  question,  it  might  be 
desirable  that  the  case  should  again  be  argued  by  counsel  at  the  bar,  in  such  a  way  as 
your  Lordships  shall  direct,  in  the  presence  of  the  learned  Judges:  that,  of  course, 
must  be  in  the  next  session,  as  it  will  be  imposssible  to  call  them  together  this  session. 
I  must  say  that  some  of  the  views  put  by  my  noble  and  learned  friend  are  very  strik- 
ing :  I  have  adverted  to  them  myself,  over  and  over  again,  in  considering  the  case; 

1280 


XEWDIGATE  V.   NKWDIGATE  [1834]     II  CLARK  &  FINNELLY- 

they  require  very  full  ami  juitient  coiisideriitiou,  and  no  pains  should  bo  spared  to 
arrive  at.  the  proper  result:  therefore  I  should  sugp^est  the  course  wiiich  I  believe  my 
noble  and  learned  friend  approves,  that  your  Lordsliips  should  reipiest  the  learned 
Judges  to  attend  here  to  hear  the  case  re-arg-ued. 

Lord  Brougham  : — My  Lords,  I  am  much  better  plea.sed  that  my  noble  and  learned 
friend  should  put  [600]  it  as  he  has  done,  on  his  having  considered  those  points  as 
worth  consideration,  than  that  it  should  proceed  on  any  doubts  being  entertained  by 
me.  I  should  not  think  it  riglit  that  L  who  was  not  judicially  here  when  it  was  heard, 
should  advise  your  Lordsliips. 

Lord  Denman  : — M}'  Lords,  I  too  think  tlie  importance  of  the  case  is  such,  and 
the  doubts  which  exist  are  so  considerable,  that  they  ought  to  be  further  investigated 
before  the  case  is  determined  by  your  Lordships. 

Ordered  to  be  further  argued  before  the  Judges  next  session. 

Some  doubt  being  entertained  whether  the  parties  may  think  fit  again  to  bring 
this  case  under  consideration,  and  some  delay  being  at  all  events  necessary  before  a 
final  decision  can  be  given,  it  has  been  judged  advisable  to  print  these  observations 
of  the  noble  and  learned  Lords,  on  the  opinion  delivered  by  the  Lord  Chief  Baron, 
on  behalf  of  the  Judges,  in  1830. 

[The  alterations  noted  at  p.  600  of  2  CI.  and  F.  as  requiring  to  be  made  in  the 
above  report  of  Lord  Broughan)'s  opinion,  have  been  duly  given  effect  to.] 


[601]  APPEAL 

Frou  the  Court  of  Chancery. 

CHARLES  NEWDIGATE  NEWUIGATE,  CHARLES  NEWDIGATE,  an  Infant,  by 
the  said  CHARLES  NEWDIGATE  NEWDIGATE,  his  Father  and  next  Friend, 
and  EDWARD  MILLER  MVSDY—Appenants ;  FRANCIS  NEWDIGATE,— 
Respondent. 

[MewiV  Dig.  xiv.  1853,  1872.  S.C.  8  Bli.  N.S.  734;  and,  in  Ch.,  1  f>im.  131  ;  5  L.J. 
(O.S.)  Ch.  52 ;  1  Jur.  636.  See  Micklethwait  v.  Mickh-thwalt,  1857,  1  De.  G.  and 
J.  504 ;  and  Bewes  on  Waste,  157,  171,  184.] 

Where  A.  was  tenant  for  life  without  impeachment  of  waste,  except  as  to  "the 
timber  gi-owing  in  the  pai'k,  avenues,  demesne  lands  and  woods  adjoining  to 
the  capital  messuage,"  and  cut  timber  in  woods  not  precisely  answering  that 
description,  but  which  were  an  ornament  or  shelter  to  the  messuage:  Held 
that  he  was  guilty  of  equitable  waste,  and  an  account  was  directed,  and  an 
injunction  granted. 

If  there  be  an  accidental  omission  of  form  in  the  drawing  up  of  a  decree  in  the 
Vice-Chancellor's  Court,  and  that  decree  be  appealed  against,  the  Lord  Chan- 
cellor may  supply  the  omission. 

Sir  Roger  Newdigate,  late  of  Arbury,  in  the  county  of  Warwick,  being  seised  of, 
or  otherwise  entitled  in  fee  simple  or  in  demesne  as  of  fee  to  large  real  estates  in 
the  said  county,  made  his  will  on  the  30th  of  October  1800,  duly  attested  for  passing 
freehold  estates,  and  thereby  gave  to.  the  Respondent  all  his  books,  pictures,  etc. 
as  heir-looms,  etc.,  and  also  "  all  and  singular  his  real  estates,  nnuiors,  freehold  lands 
and  freehold  estates  in  the  said  county  [602]  of  Warwick  and  elsewhere  (except  as 
therein  excepted),  for  his  life,  without  impeachment  of  waste,  except  the  timber 
growing  in  the  park,  avenues,  demesne  lands  and  woods  adjoining  to  the  said  capital 
messuage."  And  after  the  death  of  the  Respondent,  to  the  Appellant,  Charles  New- 
digate Newdigate,  for  life,  without  impeachment  of  waste,  and  then  to  his  sons,  in 
tail  male;  with  power  to  a  tenant  for  life  in  possession,  to  settle  a  limited  estate 
by  way  of  jointure,  and  to  let  leases  for  21  years. 

The  testator  died  on  the  6th  day  of  November  1800. 

The  Resjiondent  then  entered  into  tlie  possession  of  the  estates  devised  :  and  on 
the  26tli  day  of  June  182L  the  Appellants,  claiming  to  be  entitled  tn  the  inheritance 
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of  the  estates,  tiled  their  bill  in  Chancery  against  the  Respondent;  and  after  setting 
forth  amongst  other  things  the  will  of  Sir  Roger  Newdigate,  and  his  death,  and  the 
interest  of  the  Appellants,  stated,  that  the  estates  in  the  county  of  Warwick  devised 
by  Sir  Roger  Newdigate,  consisted  of  a  mansion-house  called  Arbury,  and  a  mansion- 
house  called  Astley  Castle,  and  about  5650  acres  of  land  thereto  adjoining,  and  that 
the  park  belonging  to  the  mansion-house  called  Arbury  contained  ,'500  acres;  and 
that  the  lands  held  in  hand,  together  with  the  park  and  woods  in  hand,  consisted  of 
800  acres,  and  were  part  of  the  demesne  lands ;  that  there  were  several  woods  which 
lay  intermixed  with  and  were  part  of  the  demesne  lands,  two  of  which  were  called 
Spring  Kidden  Wood  and  Seaswood  ;  that  in  Spring  Kidden  Wood  there  was  an 
avenue,  forming  the  only  communication  from  the  mansion-house  of  Arbury,  to  the 
North  Lodge,  which  opened  on  the  high  road  ;  that  there  was  another  wood,  [603] 
called  Hawkeswood,  and  a  small  wood  adjoining;  that  there  was  an  avenue  leading 
through  the  two  last-mentioned  woods,  communicating  on  one  side  with  the  road  lead- 
ing to  Arbury,  and  on  the  other  with  Astley  Castle  ;  that  there  were  also  certain  farms, 
part  of  the  demesne  lands,  called  Dencher's  or  Horner's  Farm,  and  Temple  House 
Farm  ;  that  the  Respondent  had  felled  timber  in  the  park,  etc.  adjoining  Arbury 
mansion-house,  and  in  particular  in  the  wood  called  Seaswood,  and  in  the  wood 
called  Spring  Kidden  Wood,  and  the  private  towing-path  adjoining;  that  he  had 
felled  all  the  timber  in  Hawkeswood,  and  in  the  small  wood  adjoining,  to  the  value 
of  £2000  ;  that  he  had  felled  timber  in  the  south  avenue  of  the  park,  and  on  the 
farm  called  Dencher's  Farm  ;  that  he  h.ad  cut  trees  on  Temple  House  Farm  ;  that  he 
had  cut  down  timber  and  other  trees  upon  every  part  of  the  estate,  many  of  which 
were  or  were  intended  to  be  ornamental,  or  afforded  shelter  to  the  mansion-house  of 
Arbury,  and  also  many  intended  to  be  ornamental,  or  to  afford  shelter  to  the  mansion- 
house  called  Astley  Castle. 

Tlie  Ai))>ellants  insisted,  tluit  the  Respondent  ought  to  account  for  the  timber 
and  produce  thereof,  and  charged  that  the  parts  of  the  devised  estates  in  the  bill 
mentioned  to  be  excepted,  were  by  the  said  testator's  will  expressly  excepted  from 
being  cut  by  the  Respondent  during  his  life,  and  that  the  timber  which  the  Respond- 
ent cut  or  caused  to  be  cut  down  from  such  parts  was  timber  growing  in  the  park, 
avenues,  demesne  lands  and  woods  adjoining  the  capital  mansion-house  called 
Arbury;  and  the  bill  prayed  for  an  account,  and  for  an  injunction  to  restrain  the 
Respondent  from  further  cutting  down  [604]  the  timber  on  the  estate.  The  Appel- 
lants obtained  an  injunction  to  the  effect  praj-ed  by  the  Bill. 

The  Respondent,  in  December  1S24,  put  in  his  answer,  stating,  that  the  estates  con- 
sisted of  a  mansion-house  called  Arbury,  and  5368  acres  of  land,  tlie  whole  whereof, 
except  about  245  acres,  lay  together,  but  that  the  house  called  Astley  Castle  never  was 
considered  to  be  a  mansion-house,  it  having  been  for  many  years  a  ruinous  and  un- 
inhabitable building,  until  Sir  Roger  Newdigate  repaired  a  small  part  thereof,  and 
that  it  was  at  the  time  of  his  death  let  together  with  the  garden  to  a  tenant,  for  £10 
per  annum,  which  rent  being  considered  the  fair  value  thereof,  the  Respondent  con- 
tinued to  receive  until  the  year  1808,  when  the  Respondent  in  a  great  measure 
rebuilt  the  same,  at  an  expense  of  £4000  and  upwards,  as  a  residence  for  Colonel 
Francis  Newdigate,  his  son;  that  the  park  contained  296  acres,  the  whole  whereof, 
except  25  acres,  were  demesne  lands;  tliat  this  park  was  divided  from  the  mansion- 
house  called  Arbur}',  by  pools  of  water  and  pleasure  grounds ;  that  the  demesne  lands 
contained  above  900  acres,  and  were  described  in  an  ancient  map.  indorsed  in  the 
hand-writing  of  Sir  Roger  Newdigate,  "  Arbury  Demesne  Park  and  Manor  and 
driffe."  The  answer  set  out  the  description  of  this  park  at  full  length,  and  then 
alleged,  that  a  part  of  Scug  Grove  was  the  only  wood  that  lay  intermixed  with  the 
demesne  lands;  that  the  only  woods  adjoining  the  demesne  lands  were  the  Alders, 
Coventi-y  Wood,  Fir  Grove,  and  the  Ash  Plantation,  wliich  last  was  cut  periodically 
as  underwood  :  that  the  lands  held  in  hand  by  Sir  Roger  Newdigate  consisted  of  794 
.acres,  and  all  tlie  woods  except  Seaswood,  which  was  at  that  time  let  to  a  tenant; 
that  Seaswood  did  not  form  any  [605]  part  of  demesne  lands,  and  that  no  woods 
save  Spring  Kidden  Wood,  Park  Wood,  and  part  of  Scug  Grove,  were  demesne 
woods  :  he  admitted  that  there  was  an  avenue  as  described  in  the  will,  in  Spring 
Kidden  Wood,  but  denied  that  there  was  one  in  Hawkeswood. 

In  a  first  schedule,  the  Respondent  set  forth  an  account  of  all  timber  felled  in  the 
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park,  avenues,  deiuesiie  lands  and  woods  adjoining  the  capital  mansion  called  Arbury, 
and  for  which  he  submitted  to  account  as  the  Court  should  direct;  stating  however 
that  the  trees  were  cut  for  repairs,  or  because  they  were  past  their  maturity,  or  were 
detrimental  to  the  tenants  occupying  the  land,  and  in  forgetfulness  of  the  restric- 
tions as  to  cutting  timber  on  the  demesne  lands.  In  two  other  schedules,  he  gave  an 
account  of  all  timber  felled,  and  to  which  he  claimed  to  be  entitled,  and  he  denied 
generally  having  connuitted  waste. 

The  Ap])ellants  hied  a  replication.     Witnesses  were  examined  and  cross-examined 
on  the  [lart  of  the  Appellant,  and  on  the  part  of  the  Resjioudent.     The  cause  was  heard 
on  the  25th  November  1826,  before  Sir  Jolm  Leach,  then  Vice-Chaucellor,  when  his 
Honor  expressed  his  opinion,  that  Seaswood  was  not  within  the  exception  in  the  will, 
and  that  there  was  no  evidence  that  equitable  waste  had  been  committed  therein  (see 
the  report  of  the  case,  1  Sim.  131).     The  decree  made  by  his  Honor,  after  delivering 
his  judgment  on  the  case,  bore  date  on  the  same  day,  and  it  was  thereby  declared, 
that  "  except  the  timber  growing  in  the  park,  avenues,  demesne  lands  and  woods 
adjoining  to  the  capital  messuage  called  Arbury,  in  the  said  county  of  Warwick,"  the 
words  '■  demesne  lands  "  denoted  the  lands  comjirised   in   a  map   exhibited   in   the 
cause ;  and  the  [606]  words  "  woods  adjoining  to  the  capital  messuage  called  Arbury." 
with  the  word  ''  avenues,"   included  the  woods  after  mentioned,  viz.   Birch  Wood, 
Alders  Wood,  Coventry  Wood,  the  Asii  Plantation,  Great  Hawkeswood  and   Little 
Hawkeswood,  and  all  other  woods  or  timber  trees  through  or  by  wliicli  the  road  and 
avenues  leading  from  the  North  Lodge  towards  the  capital  messuage  called  Arbury, 
or  the  roads  or  avenues  leading  from  Astley  Lodge,  or  Grifi'e  Lodge,  to  the  said 
capital  messuage,  respectively  passed  at  the  time  of  the  death  of  the  said  testator  : 
And  it  was  ordered,  "  that  the  injunction  granted  in  the  cause  t«  restrain  the  Respond- 
ent from  cutting  down  or  felling  the  timber  on  the  said  estates  should  be  continued 
as  to  the  timber  growing  in  the  park,  avenues,  demesne  lands  and  woods  adjoining 
to  the  said  capital  messuage  called  Arbury,  and  including  therein  the  woods  already 
mentioned,  and  all  other  woods  and  timber  trees  through  or  by  which  the  road  and 
avenues  leading  from  the  North  Lodge  towards  the  capital  messuage  called  Arbury, 
or  the  roads  or  avenues  leading  from  Astley  Lodge  or  Griffe  Lodge  towards  the  said 
capital  messuage,  respective!}'  passed  at  the  time  of  the  death  of  the  said  testator." 
The  Master   was   directed  to   take  an   account  of   all   timber   felled   by   Respondent 
thereon,  and  to  make  a  separate  report  as  to  costs. 

The  Bill  was  not  in  form  dismissed,  so  far  as  it  sought  to  charge  the  Respondent 
on  account  of  the  trees  cut  down  in  other  parts,  besides  those  declared  by  the  decree 
to  be  within  the  exception  in  the  will. 

On  ■3d  July  1827,  the  Appellants  tiled  another  Bill  against  Respondent,  for  an 
account  of  the  timber  felled  by  Respondent  in  Seaswood  and  on  Temple  House  Farm, 
as  having  been  planted  and  left  standing  [607]  for  ornament  and  shelter  to  the 
mansion-house  of  Arbury. 

The  Respondent  appeared  to  the  bill,  and  put  in  a  plea  of  a  former  suit  depending 
for  the  same  matter  ;  and  on  the  18th  November  1829,  the  plea  was  over-ruled  by  the 
present  Vice-Chancellor. 

On  the  14th  January  1830,  the  Respondent  |iresented  his  petition  to  the  Lord 
Chancellor  to  rehear  the  cause,  and  to  supply  the  omission  in  the  decree  of  the  Vice- 
Chancellor,  by  dismissing  the  bill  of  the  Appellants,  so  far  as  the  same  sought  for  an 
account  other  than  the  account  directed  by  the  said  decree. 

On  the  25th  January  1831,  the  petition  was  heard  before  Lord  Brougham,  then 
Lord  Chancellor;  and  on  31st  January  1832,  an  order  was  made  that  the  decree  of 
the  25th  November  1826  should  be  varied,  th.at  the  original  Bill,  therein  omitted  to 
be  dismissed,  should  be  dismissed,  and  that  the  accounts  siiould  only  be  taken  as 
therein  directed. 

The  Appellants  appealed  against  the  decree  of  25th  November  1826,  and  the 
decree  of  31st  January  1832,  so  far  as  it  had  corrected  and  confirmed  the  former: 
the  grounds  of  appeal  being,  that  the  Appellants  were  entitled  to  the  full  extent  of 
the  relief  sought  by  their  bill,  which  ought  not  to  have  been  dismissed  as  to  any  part, 
and  that  a  wrong  construction  had  been  put  upon  the  words  of  the  will. 

The  Solicitor-general  (Sir  C.  C.  Pepys),  and  Mr.  .Temmett,  for  the  Appellants: 

No  part  of  this  Bill  ought  to  have  been  dismissed.     In  an  anonymous  case  (3   Atk 
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•J15),  the  Court  restrained  a  tenant  for  life  without  impeachment  of  waste,  from 
cutting  down  trees  in  lines  or  avenues  or  ridinjrs  in  a  park:  that  case  laid  down  the 
general  rule  on  which  this  bill  was  filed.  In  [608]  Jesus  CiiUege  v.  Blunme  (3  Atk. 
262),  the  Bill  was  dismissed  because  it  was  only  for  an  account  of  the  value  of  the 
trees  which  had  been  cut  down  ;  but  it  was  said  that  if  the  bill  had  also  been  for  an 
injunction,  it  would  have  been  good.  It  is  so  here.  The  cutting  down  of  the  timber 
in  Seaswood  is  equitable  waste,  for  that  is  ornamental  timber.  If  that  is  so,  the 
Appellants  are  entitled  to  what  they  require.  In  PuUeney  v.  Warren  (6  Ves.  89),  it 
was  in  effect  declared,  that  where  there  was  waste  in  respect  of  one  tree,  the  party 
might  have  an  account  and  an  injunction.  There  is  nothing  to  prevent  the  Plaintiffs 
from  maintaining  the  present  bill.  The  dismissal  of  a  bill  in  equity  is  not  so  un- 
favourable to  a  plaintiff  as  a  nonsuit  at  law,  and  where  a  man  has  been  nonsuited 
he  may  bring  a  fresh  action  :  so  also,  unless  the  dismissal  of  the  bill  is  accompanied 
with  a  special  restriction,  the  plaintiff  can  at  once  file  another  bill.  The  decree  of 
the  Vice-Chaneellor  ought  not  to  have  been  altered  by  the  Lord  Chancellor  ;  the  omis- 
sion referred  to  was  not  a  mere  matter  of  form,  to  be  supplied  as  of  course.  The 
facts  of  the  case  here  have  not  been  fully  tried,  nor  the  judgment  of  the  Court  exer- 
cised upon  them :  the  question  here  is,  what  the  testator  intended  by  the  form  of 
exception?  He  meant  to  convey  to  the  inheritance  the  timber  in  the  woods,  and 
that  which  contributed  to  the  ornament  of  the  property.  The  right  of  the  first  tenant 
for  life  to  cut  timber  on  the  estate  was  therefore  limited  to  certain  parts  of  it;  the 
limit  thus  assigned  him  the  tenant  for  life  has  exceeded,  and  he  must  therefore  be 
considered  to  have  been  guilty  of  committing  equitable  waste.  There  is  no  wish  to 
press  on  the  Respondent ;  the  costs  may  come  out  of  the  fund. 

[609]  Sir  E.  Sugden  and  Mr.  Bridger,  for  the  Respondent: — The  claim  of  equit- 
able waste  cannot  be  made  out  here,  for  the  Vice-Chancellor  did  not  declare  that 
Astley  Castle  was  a  mansion-house;  the  woods  adjoining  Astley  Castle  were  there^ 
fore  not  within  the  exception  ;  that  is  the  main  point  of  the  case  ;  Seaswood  is  not 
within  the  description,  and  there  was  in  fact  no  waste  committed  there.  The  pro- 
position that  the  costs  should  come  from  the  fund,  shows  that  the  decision  of  the 
present  Master  of  the  Rolls  on  this  point  was  considered  conclusive.  The  refusal  to 
grant  the  relief  to  the  extent  prayed  in  the  bill,  was  in  fact  a  dismissal  of  the  bill, 
and  the  omission  of  the  formal  dismissal  in  the  decree  was  a  mere  accident,  of  which 
the  Appellants  cannot  now  take  advantage  ;  it  was  rightly  supplied  by  the  Lord 
Chancellor.  By  the  practice  of  the  Court,  the  dismissal  of  one  bill  is  a  bar  to  another 
founded  on  the  same  complaint,  unless  the  Court  makes  the  decree  without  prejudice. 
It  was  not  so  made  here.  This  appeal  ought  to  be  dismissed  with  costs;  for  the  Re- 
spondent is  brought  here,  not  on  a  point  of  substance  but  of  mere  form. 

The  Lord  Chancellor  : — I  should  wish  to  communicate  with  the  Master  of  the  Rolls 
(Sir  J.  Leach)  on  this  subject;  and  also  to  consider  whether  on  the  evidence  I  am 
satisfied  as  to  that  part  of  the  decision  which  relates  to  Astley  Castle,  and  whether  I 
can  properly  supply  the  omission  in  the  Vice-Chancellor's  decree,  which  would  have 
directed  a  formal  dismissal  of  the  bill,  if  his  Honor  had  teen  asked  ror  it. 

The  Lord  Chancellor: — This  case  stood  over  for  the  consideration  of  one  point, 
namely,  as  to  supplying  the  omission  in  the  Vice-Chancellor's  decree.  [610]  On 
that  point  I  am  now  satisfied.  I  also  remain  of  the  opinion  expressed  in  the  Court 
below,  and  of  which  the  present  Master  of  the  Rolls,  then  Vice-Chancellor,  was  as  to 
the  other  points,  and  I  think  that  his  decision  ought  to  be  affirmed.  Thinking  at 
first  that  there  was  some  part  of  the  case  on  which  I  might  feel  a  doubt,  I  communi- 
cated with  the  Master  of  the  Rolls ;  I  showed  him  the  notes  of  the  argument,  and  sub- 
mitted tliem  to  him,  with  my  observations  upon  them.  I  received  in  writing  from 
him,  so  far  as  his  recollection  went,  a  statement  of  his  reasons,  assisted  as  his  recol- 
lection had  been  by  the  note  I  had  furnished  to  him.  Upon  the  result  of  the  best  con- 
sideration I  have  been  able  to  give  the  case,  thus  assisted,  I  am  of  opinion  that  tlie 
judgment  of  the  Court  below  ought  to  be  affirmed,  and  I  shall  move  that  it  be  affirmed 
with  costs  not  exceeding  £100. 

Judgment  affirmed  accordingly. 
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[611]  APPEAL 

From  the  Court  of  Chancert. 

LADY  LAURA  TOLLEMACRE,—Appel/ant;  The  EARL  and  COUNTESS 
of  COYE^TUY,— Respondents. 

[Mews'  Dig.  X.  1004  :  xii.  925;  S.C.  8  Bli.  N.S.  547  :  and,  in  Cli.,  siih  now.  Decr/nirsf 
V.  St  AJhans  {Duke  of),  5  Madd.  232.     Discussed  in  numerous  cases,  most  of 
which  are  referred  to  in  In  re  Johnston,  18S4,  26  Ch.  D.  S.'iS.] 
Vere,  Lord  Vere,  bequeathed  certain  chattels  to  trustees,  in  trust  for  his  wife  for 
life,  and  after  her  decease  for  his  son  for  life,  and  afte-r  the  decease  of  the  sur- 
vivor of  them,  in  trust  for  such  person  as  should  from  time  to  time  be  Lord 
Vere;  it  being  his  will  and  intention  tliat  the  same  should,  after  the  decease' 
of  his  wife,  go  and  be  held  with  the  title  of  the  family,  as  far  as  the  rules  of  law 
and  equity  would  permit.     Tiie  testator  left  his  wife  and  son  surviving  him, 
and  also  two  sons  of  his  son.     After  the  death  of  the  wife  and  son,  the  eldest 
grandson  succeeded  to  the  title  and  to  the  enjoyment  of  tlie  chattels,  and  died, 
leaving  an  only  son,  who  then  succeeded  to  the  title,  and  died  an  infant  and 
unmarried,   leaving   the   second    grandsion    of   the   testator   surviving   him. 
Held  by  the  Lords,  reversing  a  decree  of  the  Court  lielow,  that  the  chattels 
vested  absolutely  in  the  eldest  grandson,  on  succeeding  to  the  title. 


A'ere,  Baron 

Vere, 

Lady  A 

ere 

died  11  Oct.  1781. 

died  in  1783. 

Aubrey  Beauclerk, 
afterwards  2d  Lord  Vere 

and  4th  Duke  of 
St.  Albans,  born  June 
1740,  died  Feb.  1802. 

Lady 

Catherine 

Ponsonby. 

1st  "Wife 

1 

Aubrey,  3d  Lord 

Vere  and  5th 

Duke  of 

St.  Albans,  born 

21  August  1765, 

died  12  August 

1815. 

Jane  Moses, 
Spinster. 

2d  Wile. 


William,  5th  Lord 

Vere  and  7th 

Duke  of  St.  Alban.s 

born  Dec.  1766, 

died  1825. 

0<! 


The  Respondent, 
Mary,  now 
Countess  of 
Coventry. 


Aubrey,  4th  Lord  Vere 

and  6tli  Duke  of  St.  Albans, 

born  7th  April  1815, 

died  19th  February  1816. 


Aubrey  William, 

6th  Lord  Vere 

and  8th  Duke  of 

St.  Albans,  now 

living. 

[612]  Vere,  Lord  Vere,  by  his  will,  bearing  date  the  15th  of  March  1781  (among 
other  things),  gave  and  bequeathed  as  follows  :  "  I  give  and  bequeath  unto  James,  Earl 
of  Abercoru,  Robert  Drummond,  and  Thomas  Walley  Partington  all  the  household 
goods,  furniture,  pictures,  books,  linen,  china,  and  glass  which  shall  at  the  time  of 
my  decease  be  at  my  mansion-house  of  Hanworth,  in  the  county  of  Middlesex,  or  in. 
any  of  the  offices  belonging  to  thf:  same  ;  and  also  all  such  silver  and  gilt  plate  as  I 
shall  be  possessed  of  at  the  time  of  my  decease,  whether  the  same  shall  be  at  Hanworth 
or  in  London,  and  in  both  places  respectively  ;  upon  this  special  trust  and  confidence 
nevertheless,  tliat  they  the  said  James  Earl  of  Abercorn,  Robert  Drummond,  and 
Thomas  Walley  Partington,  and  the  survivors  and  survivor  of  them,  and  the  executors 
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and  administrators  of  such  survivor,  do  luid  sliiill  permit  and  sufFer  my  wife,  Mary. 
Lady  Vere,  to  have  tlie  use  and  enjoyment  of  the  same  goods,  furniture,  pictures, 
books,  linen,  china,  ghiss  and  plate,  for  and  during  tlie  term  of  her  natural  life  ;  and 
from  and  immediately  after  her  decease,  upon  trust  to  permit  and  sufl'er  my  son 
Aubrey  Beauclerk  to  have  the  use  and  enjoyment  of  the  same  goods,  furniture,  pic- 
tures, books,  linen,  china,  glass  and  plate,  for  and  during  the  term  of  his  natural 
life ;  and  from  and  immediately  after  the  decease  of  the  survivor  of  my  said  wife  and 
son,  it  is  my  will,  and  I  do  hereby  direct  that  they  my  said  trustees,  and  the  survivors 
and  sui-vivor  of  them,  and  the  executors  and  administrators  of  such  survivor,  do 
and  shall  be  possessed  of  the  same  goods,  furniture,  pictures,  books,  linen,  china, 
glass  and  plate,  in  trust  for  such  person  as  shall  from  time  to  time  be  Lord  Vere ;  it 
being  uiy  will  and  intention,  and  my  sole  motive  for  making  this  disposition,  that, 
the  same  goods,  furniture,  pictures,  books,  linen,  china,  glass  and  [613]  plate,  shall 
after  the  decease  of  my  said  wife,  from  time  to  time  go  and  be  held  and  enjoyed  with 
the  title  of  the  family,  as  far  as  the  rules  of  law  and  equity  will  permit."  And  he 
appointed  his  said  wife,  Mary,  Lady  Vere.  aTid  Lord  Charles  Spencer,  his  executors, 
and  died  in  October  17S1,  leaving  Lady  Vere  his  widow,  and  his  son  Aubrey  Beau- 
clerk,  and  his  two  grandsons,  Aubrey  and  William,  sons  of  the  said  Aubrey  Beauclerk, 
and  all  of  them  in  his  will  named,  him  surviving. 

The  executors  proved  the  will,  and  they  afterwards  assigned  to  the  said  James 
Earl  of  Abercorn,  R.  Drummond,  and  T.  W.  Partington,  the  household  goods,  furni- 
ture, pictures,  plate,  linen,  china,  glass  and  other  things  so  bequeathed  to  them  in 
trust  as  aforesaid.  Robert  Drummond  having  survived  his  co-trustees,  died  in  or 
about  the  year  1806,  having  by  his  will  appointed  his  sons  Andrew  Berkeley  Drum- 
mond, John  Drummond,  and  Charles  Drummond,  executors,  who  duly  proved  tlie 
same,  and  became  his  personal  representatives,  and  trustees  of  the  said  furniture, 
pictures,  books,  plate,  etc. 

Upon  the  death  of  Vere,  Lord  Vere,  the  title  of  Lord  Vere  descended  upon  his  son 
Aubrev  Beauclerk,  who  was  second  Lord  A^ere,  and  afterwards  became  fourth  Duke 
of  Saint  Albans.  He  survived  the  Lady  Vere  his  mother,  and  died  in  February  1802, 
leaving  Aubrey  his  eldest  son. — who  thereupon  became  third  Lord  Vere  and  fifth 
Duke  of  Saint  Albans,  —  William  liis  second  son,  and  other  children. 
Aubrey  third  Lord  Vere  and  fifth  Duke  of  Saint  Albans,  intermarried 
first  with  Jane  Moses,  spinster,  by  whom  he  had  issue  the  Respondent, 
Mary.  Countess  of  Coventry ;  and  secondly,  with  Louisa  Grace  Manners, 
spinster,  by  whom  he  had  issue  Aubrey,  who  upon  his  father's  death  in 
1815,  became  fourth  Lord  Vere  and  sixth  [614]  Duke  of  Saint  Albans,  and  died  an 
infant,  in  February  1816.  Upon  the  death  of  the  infant,  William  his  uncle  became 
fifth  Lord  Vere  and  seventh  Duke  of  Saint  Albans;  and  upon  his  death  in  1825, 
Aubrey  William,  now  Duke  of  Saint  Albans,  succeeded  to  both  his  titles.  Aubrey 
the  second  Lord,  and  Aubrey  the  third  Lord  Vere,  were  both  living  at  the  death  of 
Vere,  Lord  Vere,  tlie  testator.  Aubrey  the  fourth  and  infant  Lord  and  Duke,  was 
born  long  after  the  testator's  death. 

Mary,  Lady  Vere,  died  in  the  year  1783.  The  chattels  bequeathed  by  Lord  Vere's 
will  were  enjoyed  by  her  during  her  life;  and  after  her  death,  by  Aubrey  the  son 
and  Aubrey  the  grandson,  in  succession,  during  their  lives.  This  last  Aubrey,  third 
Lord  Vere  and  fifth  Duke  of  St.  Albans,  by  his  will,  dated  the  18th  July  1814,  gave  the 
residue  of  his  personal  estate  to  his  wife,  Louisa  Grace,  Duchess  of  Saint  Albans, 
and  appointed  her  sole  executrix;  and  died  in  August  1815,  leaving  the  Duchess  and 
his  two  children  (viz.)  Lady  Coventry,  his  only  child  by  his  first  wife,  and  Aubrey 
the  fourth  and  infant  Lord  and  Duke,  his  only  child  by  his  second  wife,  surviving 
him. 

After  the  death  of  Aubrey,  the  third  Lord  and  fifth  Duke,  a  bill  was  filed  in 
Chancery,  by  Aubrey  his  infant  son,  then  fourth  Lord  Vere  and  sixth  Duke  of  Saint 
Albans  (by  his  next'friend),  against  Louisa  Grace  the  Duchess,  his  mother,  the  said 
Andrew  Berkeley  Drummond,  and  others,  by  which  the  infant  Lord  and  Duke  claimed 
to  be  absolutely  entitled  to  the  furniture,  pictures,  etc.  bequeatlied  by  the  will  of  Vere 
Lord  Vere  as  aforesaid,  and  prayed  that  an  account  thereof  might  be  taken  under 
the  decree  and  direction  of  the  Court ;  but  before  the  Defendants  had  put  in  their 
answers,  the  plaintiff  died  an  infant,  aged  ten  months  and  a  few  days. 

[615]  Louisa  Grace,  Duchess  of  Saint  Albans,  survived  the  said  infant  plaintiff, 
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and  died,  having  by  her  will,  dated  the  28th  of  November  1815,  bequcuthod  tlie 
residue  of  her  personal  estate  to  iier  sister  Lady  Laura  Tolleniache,  the  Apiiellant,  and 
appointed  her  sole  executrix.  This  will  Lady  Laura  i)roved  in  the  Prerogative  Court 
of  Canterbury,  and  also  took  out  letters  of  administration  to  Aubrey  the  third  Lord 
and  fifth  Duke,  »vith  his  will  annexed,  and  became  his  sole  legal  personal  rejire^ 
sentative. 

In  Trinity  term,  1818,  tlie  Respondents,  George  William  Coventry,  then  commonly 
called  Viscount  Deerhurst,  now  Earl  of  Coventry,  and  the  said  Mary,  now  Countess 
of  Coventry,  then  called  Lad}'  Mary  Deerhurst,  his  wife,  (wlio  had  taken  out  letters  of 
administration  of  the  goods  and  chattels  of  the  said  infant  Duke,  her  half  brother,") 
filed  their  bill  of  revivor  and  sujjplement  against  the  said  Andrew  Berkeley  Drum- 
mond,  John  Drummond  and  Charles  Drummond,  the  Appellant,  Lady  Laura  Tolle- 
niache, William  then  Duke  of  Saint  Albans,  and  others  (whose  names  were  after- 
wards struck  out  by  amendment),  claiming  to  be  absolutely  entitled  in  right  of  tho 
Countess  (as  representative  of  the  said  infant  Duke),  to  tlie  furniture,  j)late,  pictures, 
etc.  mentioned  in  Vere  Lord  Vere's  will. 

William,  fifth  Lord  Vere  and  seventh  Duke  of  Saint  Albans,  by  his  answer 
claimed,  as  tenant  in  tail  in  possession  of  the  barony  of  Vere,  to  be  entitled  under 
and  by  virtue  of  the  said  will  to  the  said  goods,  furniture,  pictures,  etc. 

Lady  Laura  Tollemache,  by  her  answer,  stated,  that  in  the  year  1795,  the  household 
furniture,  linen,  china  and  glass,  and  some  of  the  pictures  bequeathed  by  the  will  of 
Vere  Lord  Vere,  had  been  sold,  and  the  proceeds  thereof  invested  in  securities  bearing 
inte-[616]-rest,  and  which  then  amounted  to  £928  6s.  5d.  four  per  cent,  annuities  : 
and  that  some  of  the  said  pictures  had  been  destroyed  by  a  fire  which  happened  at 
Hanworth  House,  the  residence  of  Aubrey,  the  second  Lord  Vere,  and  afterwards 
Duke  of  Saint  Albans  :  and  submitted  that  the  late  infant  plaintifl!,  Aubrey  the  fourth 
Lord  Vere  and  sixth  Duke  of  Saint  Albans,  did  not,  upon  his  father's  death,  become 
absolutely  entitled  to  the  said  chattels,  but  that  the  same  had  vested  in  his  father, 
the  preceding  Duke  (being  the  third  Lord),  as  his  absolute  property,  and  then  be- 
longed to  Lady  Laura,  as  his  personal  representative. 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor,  in  1820,  when  his. 
Honor  declared  and  decreed,  amongst  other  things,  that  Lady  Mary  Deerhurst,  now 
Countess  of  Coventry,  (as  administratrix  of  tlie  late  infant  Lord  and  Duke),  wasi 
absolutely  entitled  to  the  said  goods,  furniture,  pictures,  etc.,  and  decreed  account.^ 
to  be  taken  of  the  same,  etc.  (see  a  full  report  of  the  case,  under  the  title  of  Lord 
Deej-hiirst  and  utlters  v.  Duke  of  St.  Albans  and  others,  5  Madd.  232). 

William,  the  then  Duke  of  Saint  Albans,  and  Lady  Laura  Tollemache,  severally 
appealed  to  the  Lord  Chancellor.  Before  the  appeals  were  heard  the  late  Duke 
William  died,  whereupon  the  title  of  Lord  Vere  descended  upon  the  present  Duke, 
and  he  and  the  executors  of  his  father  were  made  parties  to  the  suit,  by  bill  of  re- 
vivor. The  appeals  were  heard  before  Lord  Eldon,  and  subsequently  before  Lord 
L3'ndhurst,  who  in  November  1830  gave  his  judgment,  and  ordered  the  said  decree.' 
to  be  affirmed. 

Lady  Laura  Tollemache  now  appealed  to  the  House  of  Lords  against  so  much  of 
the  decree  as  declared  Lady  Coventry  to  be  absolutely  entitled  to  the  chattels  in 
question. 

[617]  The  Solicitor-general  (Sir  C.  C.  Pepys),  and  Mr.  Preston,  for  tue  Appellant: 
— The  gift  was  to  a  class  of  persons  in  succession,  viz.  Lords  Vere,  and  not  to  in- 
dividuals. The  executory  bequest  of  the  chattels  to  the  person  who  should  be  first 
taker  of  the  title  of  Lord  Vere,  after  the  death  of  tlie  survivor  of  the  testator's  widow 
and  son,  was  a  bequest  which  must  of  necessity  vest,  if  it  ever  vested,  in  some  person 
who  either  was  in  existence  at  the  time  of  the  testator's  death,  or  would  come  into 
existence  within  the  compass  of  a  life  in  being  at  that  time,  or  within  a  few  months 
after  the  dropping  of  such  life;  and  was  therefore  good  in  law.  But  the  executory 
Ijequest  over  to  the  person  who  would  be  Lord  Vere  next  in  succession  after  such  first 
taker  of  the  title,  was  not  a  bequest  which  must  of  necessity  vest  in  any  jierson 
who  would  be  in  existence  at  the  testator's  death,  or  within  any  life  then  in  being,  or 
twenty-one  years  after  the  dropping  of  any  such  life  ;  and  therefore  was  not  valid. 
The  executory  bequest  to  the  jierson  who  should  be  first  taker  of  the  title  of  Lord 
Vere  at  tlie  time  of  the  death  of  the  survivor  of  the  testator's  widow  and  son,  not  being 
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a  bequest  which  must  of  necessity  vest  in  a  person  livins*  at  the  testator's  death,  no 
gift  over  upon  tiie  deatli  of  that  person  could,  by  the  rules  of  law,  be  good  and  valid, 
unless  expressly  made  in  favour  of  some  person  who  must  of  necessity  be  in  existence, 
either  at  the  testator's  death,  or  within  the  compass  of  some  specified  life  then  iu 
being,  or  twenty-one  years  after  the  dropping  of  such  life.  The  testator  might  have 
taken  the  lives  of  one  or  more  person  or  persons  in  existence  at  his  death,  and  twenty- 
one  years  after  the  dropping  of  the  last  of  such  lives,  tO'  form  a  period  within  whicii 
an  executory  bequest  of  the  chattels  might  have  vested  ;  yet,  as  he  omitted  to  do  so, 
it  was  not  in  the  power  of  the  Court  to  supply  [618]  tliat  omission  ;  one  reason  for 
which  is,  that,  as  the  testator  would  have  had  all  the  world  to  choose  his  lives  out  of, 
it  is  impossible  to  say  wliat  lives  he  would  have  taken  ;  and  another  reason  is,  that 
executory  devise,  being  an  infringement  on  the  rules  of  tlie  common  law,  has  only 
been  allowed  on  condition  of  its  not  exceeding  certain  limits  ;  Rohinson  v.  Leake  {'1 
Meriv.  390) ;  namely,  on  condition  that  it  be  so  framed  as  that  it  must  vest,  if  at  all, 
within  a  certain  period  :  but  if  that  period  is  not  expressly  defined  in  the  will,  this  con- 
dition is  not  performed.  The  trust  not  being  executory,  nor  connected  with  any 
devise  or  settlement  of  real  estates,  by  way  of  strict  settlement,  tlie  words  "  as  far  as 
the  rules  of  law  and  equity  will  permit "  cannot  operate  to  make  the  bequests  valid 
to  a  greater  extent  than  they  would  be  without  those  words,  or  allow  of  the  addition 
of  any  modification  of  ownership  not  expressed  in  the  gift. 

Mr.  Tinney  and  Mr.  Romill}',  for  the  Respondents: — There  were  three  several 
claimants  to  these  chattels  in  the  Courts  below  :  first,  the  Appellant,  as  the  personal 
representative  of  Aubrey,  the  third  Lord  Vere;  secondly,  the  personal 
representatives  of  the  infant  Lord  Vere  and  Duke  of  Saint  Albans,  who  are  tlie 
Respondents  in  this  appeal ;  and  third,  the  late  Lord  Vere,  William  Duke  nf  Saint 
Albans,  on  whose  death,  his  representatives,  together  with  the  present  I->uke,  were 
made  parties  to  the  suit,  but  tliey  have  not  joined  in  the  appeal.  The  question, 
therefore,  is  now  between  the  Appellant  and  Respondents.  The  will  directed  the 
chattels  to  go  with  the  title,  as  far  as  the  rules  of  law  and  equity  would  permit. 
Aubrey,  the  third  Lord  Vere  and  first  grandson  of  the  testator,  being  in  esse  [619] 
at  the  date  of  the  will  and  death  of  the  testator,  must  be  considered  as  tenant  for  life 
only ;  and  his  son,  the  great-grandson  of  the  testator,  was  the  first  tenant  in  tail  of 
the  dignity,  and  in  him  therefore  these  chattels  vested  absolutely.  To  construe  the 
will  differently,  and  hold  them  to  vest  in  the  grandson,  the  third  Lord,  would  be 
tantamount  to  the  striking  out  of  the  words  "  in  trust  for  such  person,  etc.  as  far  as 
the  rules  of  law,  etc.  would  permit."  There  was  no  ground  in  this  case  for  supposing 
that  the  period  of  the  suspension  of  the  absolute  vesting  would  exceed  the  time 
allowed  by  the  rules  of  law,  if  that  period  were  extended  to  the  great-grandson  not 
born  at  the  date  of  tlie  will,  as  there  never  could  be  any  interval  in  the  succession 
of  Lords  Vere. 

The  above  is  a  mere  outline  of  the  arguments.  They  are  so  full}-  reported,  on 
the  hearing  before  the  Vice-Chancellor,  in  5th  Maddock  232,  where  the  case  also 
is  stated  more  at  large,  and  on  other  points  which  were  not  now  in  dispute,  that 
the  Reporters  did  not  think  themselves  justified  in  repeating  them.  Among  the 
cases  cited,  besides  those  mentioned  in  the  judgment,  were,  Goiver  v.  Grosvenor 
(Barnard.  54  ;  S.C.  5  Madd.  337) ;  Trafford  v.  Trafford  (3  Atk.  347)  ;  Foley  v.  Burrell 
(1  Bro.  C.C.  247,  and  4  Bro.  P.  C.  319);  Bridgewater  v.  Egerton  (1  Bro.  C.C.  280  ; 
S.C.  1  Ves.  sen.  122);  V'aughan  v.  Burshm  (3  Bro.  C.C.  101);  Carr  v.  Lord  Errol 
(14  Ves.  478);  Gee  v.  Lord  Audley  (1  Cox,  324)  ;  II umherstone  v.  Humberstone  (1  P. 
Wms.  332) :  C/iapman  v.  Broime  (3  Burr.  1626) ;  Beard  v.  Westeoff  (5  Taunt.  392)  : 
Plaekhurn  v.  Sfahles  (2  Ves.  and  B.  367). 

Tlie  Lord  Chancellor  observed,  that  the  case  was  [620]  one  of  considerable  diffi- 
culty, not  so  much  from  any  doubt  about  the  pi  inciples  of  the  law  which  were  brought 
into  discussion,  for  they  were  settled  and  clear  enough,  but  the  difficulty  he  felt 
was  in  the  apiilication  of  them  to  the  very  peculiar  circumstances  of  this  devise. 
It  was  tO'  be  regretted  that  nO'  reasons  were  given  for  the  decision  to  which  the  Court 
below  had  come.  He  advised  their  Lordships  tO'  postpone  the  consideration  of  the 
case. 

The  Lord  Chancellor:- — My  Lords,  this  was  an  appeal  from  a  decree  of  the 
present  Master  of  the  Rolls,  when  he  was  Vice-Chancellor  ;  for  it  was  decided  originally 
as  far  back  as  the  year  1820.     It  turns  on  a  question  of  great  difficulty,  and  of  great 
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novelty,  in  the  construction  of  a  will.  The  will  is  that  of  the  first  Lord  Vere,  created 
Baron  Vere,  and  who  died  in  October  1781.  By  that  part  of  his  will  on  which  the 
question  arises,  he  gave  and  tequeathed  to  trustees  all  his  household  goods,  furniture, 
pictures,  books  and  so  on,  and  all  his  plate,  Ijeing  in  his  mansion-house  at  Han- 
worth,  upon  trust  for  his  wife,  during  her  life  ;  and  after  her  death,  to  his  son 
Aubrey  Beauclerk,  during  his  life;  and  after  the  death  of  the  survivor  of  those  two, 
who  were  both  named,  instead  of  giving  it  to  any  one  individual  by  name,  or  to  any 
number  of  individuals  by  name,  and  to  their  first  and  other  sons, — which  would 
have  carried  estates  for  life  first  to  the  persons  named,  and  afterwards  an  absolute 
interest,  being  personaHjy.  to  the  unborn  issue  of  the  taker  of  the  last  life  estate — 
instead  of  doing  that,  he,  for  the  purpose  of  going  as  near  as  the  law  would  permit 
him  to  create  a  perpetuity,  adopted  a  course  which  has  given  rise  to  all  this  difficulty ; 
[621]  he  has  given  this  part  of  his  personal  property  in  trust  for  such  persons  as 
should  from  time  to  time  be  Lord  Vere ;  it  being  his  will  and  intention  and  sole 
motive  for  making  this  disposition,  that  the  same  goods,  furnit''re,  pictures  and  so 
forth,  after  the  decease  of  his  wife  and  son,  should  from  time  to  time  go  and  "  be 
held  and  enjoyed  with  the  title  of  the  family,  as  far  as  the  rules  of  law  and  equitj* 
will  permit."  He  left  his  said  son,  and  also  his  widow,  Lady  Vere,  surviving  him  : 
Lady  Vere  took  this  personalty  by  force  of  the  first  limitation  ;  and  the  son  surviving 
her,  took  after  her  by  force  of  the  second  limitation  ;  and  then  the  lordship  of  Vere 
went  to  his  son  Aubrey,  the  third  Lord  Vere,  fifth  Duke  of  St.  Albans,  who  died 
in  1815,  having  married,  for  his  first  wife,  Jane  Moses,  and  for  his  second  wife, 
Louisa  Grace  Manners.  By  the  first  marriage  he  had  issue  the  Respondent,  Mary, 
Countess  of  Coventry  ;  by  his  second  he  had  issue  Aubrey,  the  fourth  Lord  Vere  and 
sixth  Duke  of  St.  Albans,  who  was  born  in  1815,  and  died  in  February  1816,  a  few 
months  old,  leaving  as  representing  him  by  administration,  Lady  Coventry,  his 
sister  of  the  half-blood. — She  and  Lord  Coventry,  in  her  right,  are  the  Respondents 
who  have  obtained  the  decision  of  the  Court  below.  Louisa  Grace  Manners,  the 
then  Duchess  of  St.  Albans,  was  made  executrix  of  the  will  of  her  husband,  the  third 
Lord  Vere;  and  Lady  Laura  Tollemache,  as  her  executrix  and  personal  repre- 
sentative, is  the  Appellant,  and  claims  under  Aubrey,  the  third  Lord  Vere,  of 
whom  also  she  is  personal  representative. 

It  is  manifest  that  Lady  Laura  Tollemache  must  prevail,  if  Aubrey,  third  Lord 
Vere,  took,  under  [622]  the  limitation  of  the  will,  an  absolute  interest  in  this 
personalty:  slie  represents  his  executrix,  l>eing  the  executrix  of  that  executrix.  It 
is  equally  clear  that  if  Aubrey,  the  fourth  Lord  Vere,  took  an  absolute  estate,  then 
Lady  Coventry,  as  representing  him,  takes  an  absolute  interest  in  this  personalty. 
It  is  also  clear  that  Aubrey,  the  fourth  Lord  Vere,  took  that  absolute  interest,  if 
the  gift  was  by  limitation  over  to  "  Lord  Vere  "  such  as  to  carry  an  estate  for  life 
only  to  Aubrey,  the  third  Lord  Vere,  he  being  in  esse  at  the  date  of  the  will  and  at 
the  death  of  the  testator  ;  and  consequently  his  first  unborn  son  would  take  an 
absolute  interest.  The  question,  therefore,  resolves  itself  into  this,  whether  or  not 
the  testator  has  done  that  which  the  rules  of  law  permit,  when  he  made  a  limitation, 
— not  to  a  series  of  persons  in  esse,  and  to  the  survivor  of  them,  and  to  tlie  first  and 
other  sons  of  that  survivor, — but  a  limitation  to  one  person  in  esse  by  name  as  pur- 
chaser, with  remainder  to  all  persons  who'  "  from  time  to  time  should  successively 
become  Lord  Vere,  as  far  as  the  rules  of  law  and  equity  would  permit;"  from  which 
last  limitation  this  implication  is  sought  to  be  raised,  that  the  first  unborn  issue 
of  the  last  person  answering  the  description  of  Lord  Vere,  and  in  esse  at  the  time 
of  the  will  and  the  death  of  the  testator,  should,  according  to  the  analo"-v  of  the 
rules  of  law,  take  an  absolute  interest,  the  prior  taker  only  taking  an  estatefor  life. 

My  Lords,  that  is  a  question  of  difficulty,  and  undoubtedly  without  precedent ; 
for  the  three  cases  which  have  been  referred  to,  when  examined,  throw  upon  it  but 
a  faint  glimmering  of  light,  if  indeed  they  throw  any  light  at  all  on  it ;  and  I  am 
bound  tO'say,  [623]  with  respect  to  the  case  of  The  D-uhe  of  Newcastle  v.  The  Countess 
of  Lincoln  (.3  Ves.  jun.  387,  and  12  Ves.  218),  that  although  there  may  be  somewhat 
of  a  principle  there  laid  down  which  has  a  remote  bearing  upon  this  question,  yet 
it  carries  you  hardly  a  step  on  the  way  in  deciding  the  present  case.  With  regard 
to  the  case  of  Robinson  v.  Leake  (2  Meriv.  363),  much  relied  on  by  the  Appellant's 
counsel,  there  is  doctrine  there  laid  down  which  no  man  can  dissent  from,  and  which 
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is  indeed  equally  admitted  by  the  Respondents;  I  mean  what  Sir  Williaiu  Grant 
says  in  the  passage  cited  for  tlie  Appellant  and  relied  on  in  the  argument.  As  to 
the  case  of  I'roctor  v.  The  Bishop  of  BatJi  and  Welh  (2  H.  Black.  358),  I  am  not  pre- 
pared to  deny  that  there  may  be  in  that  case  some  bearing,  or  rather  I  should  say,  some 
analogj'  between  the  principle  which  governed  the  decision  in  that  case,  and  the 
principle  whicli  must  govern  the  present.  But  the  case  itself  was  wholly  different  : 
for  it  was  a  limitation  to  A  for  life,  and  remainder  tO'  such  sou  of  H,  if  any,  as 
should  be  educated  for  the  church  and  enter  into  holy  orders ;  the  question  arising 
on  an  advowson  limited  in  the  settlement.  Now  it  is  perfectly  clear,  that  by  law 
you  cannot  limit  to  any  person  any  interest  of  any  kind,  which  should  go  nearer 
to  a  perpetuity  than  the  life  or  lives  in  es.se  and  twenty-one  years,  and  the  period  of 
gestation,  which  is  a  few  months ;  and  although  the  late  decision  in  the  case  of 
Cadell  V.  Palvier  (1  Clark  and  F.  372),  in  which  your  Lordships  were  assisted  by 
the  Judges,  carries  the  principle  to  the  full  length, — a  principle  undoubtedly  re- 
pugnant to  the  original  grounds  of  the  rule,  but  adopted  in  conformity  with  decisions 
of  an  old  date,  and  with  the  general  understanding  and  practice  [624]  of  the  pro- 
fession ; — yet  in  laying  down  that  principle,  when  your  Lordships  held  that  a  man 
may  add  the  term  of  twenty-one  years,  as  it  were  in  gross,  to  the  life  or  lives,  and 
the  survivor  of  the  lives,  in  being,  without  any  regard  to  infancy,  or  any  other 
circumstance,  you  at  the  same  time  held  that  he  cannot  add  any  number  of  months 
to  that  term  in  gross — thus  excluding  the  time  added  for  gestation,  unless  the  fact 
exists,  and  in  so  far  recurring  to  the  original  grounds  of  the  rule.  It  has  been 
said  that  Cadell  v.  Palmer  went  further  than  the  former  cases;  it  went  in  my 
opinion  no  further  than  at  least  one  case  of  great  authority,  and  decided  in  this 
House,  though  it  may  have  gone  further  than  the  original  reason  of  the  rule 
authorized ;  it  laid  down  this  for  law,  and  no  more,  that  you  may  add  to  a  life  or 
lives  in  being  the  period  of  twenty-one  years  in  gross;  but  on  this  point  your  Lord- 
ships said,  after  consulting  the  Judges,  that  you  may  not  add  any  period  for  gestation, 
except  where  gestation  actually  happens. 

Tliat  case  is  totallj'  different  in  principle,  and  does  not  meet  this  case,  and  does 
not  carry  us  one  step  further  in  the  argument  than  the  case  of  Proctor  v.  Tlie  Bishop 
of  Bath  and  Wells.  No  man  could  have  made  a  limitation  to  the  unborn  children 
of  B,  first  giving  the  estate  to  A,  and  limiting  it  to  the  unborn  issue  of  B,  when  he 
should  be  educated  for  the  church  and  enter  into  holy  orders  :  first,  because  it  is 
too  remote  a  contingency,  (that  perhaps  applies  to  this  case  upon  principle) ;  but 
secondl}^,  which  is  decisive,  because  before  the  age  of  twenty-three  lie  cannot  be  in 
deacon's  orders,  and  before  twenty-four  he  cannot  be  in  full  priest's  orders.  There- 
fore there  are  at  least  two  or  three  years  beyond  what  the  law  allows,  even  according 
to  the  established  rule,  as  expounded  in  Cadell  v.  Palmer,  of  this  tenn  of  twenty-one 
years  in  gross  [625]  being  added  to  the  life  or  lives  in  being.  I  do  not  then  think 
that  the  case  of  Proctor  v.  The  Bishop  of  Bath  and  Wells  is  applicable  to  the  present 
case;  certainly  it  cannot  be  said  to  rule  it;  almost  as  certainly  it  affords  but  little 
assistance  in  deciding  it:  and  what  little  assistance  it  does  give  us,  is  in  favour 
of  the  Ajipellant.  rather  than  of  the  Respondents.  We  are.  therefore,  compelled 
to  have  recourse  to  principle;  and  so  regarding  the  question,  first  of  all.  we  may 
admit  that  the  testator  might  have  done  successfully  what  he  has  attempted  to  do. 
if  he  had  been  minded  to  take  another  course;  he  might  have  so  contrived  as  that 
evei-y  one  person  who  successively  l)ecame  Lord  Vere,  should  take  a  life  interest, 
and  that  thus  the  unborn  issue  of  the  last  taker  should  have  the  fee  simple,  by  giving 
him  what  would  be  an  estate  tail  in  realty,  and  consequently  an  absolute  interest  in 
personalty.  All  this  may  be  admitted  :  lie  might  have  annexed  the  chattel  interest 
to  land  entailed  to  a  certain  succession  of  heirs,  in  such  a  manner  as  to  cany  the 
chattels  to  certain  of  the  uses  of  that  settlement,  and  so  to  accomplish  his  object. 
We  need  not  dispute  that. 

But  now  let  us  pause  for  one  moment,  and  consider  how-  difficult  it  is  to  annex' 
cliattels  personal  to  a  title,  whether  the  title  is  a  series  of  estates  for  life,  or  a  series 
of  estates  of  inheritance,  either  in  fee  simple  or  fee  tail  ;  a  fee  simple  after  the  manner 
of  a  Scotch  entail,  which  amounts  to  fee  upon  fee  indefinitely,  only  prescribing 
certain  rules  of  enjoyment,  certain  conditions  annexed,  and  giving  a  certain  course 
of  succession:  a  fee  tail,  such  as  we  know  in  England.     If  it  is  a  series  of  estates 
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for  life,  how  can  any  one,  without  an  Act  of  Parliament,  annex  the  enjoyment  of 
pei-sonalty  to  a  succession  of  life  [626]  estates  in  a  dignity?  If  on  the  other  hand 
it  is  an  estate  in  fee  tail,  then  from  the  course  of  the  reasoning  to  which  I  have  re- 
ferred, annexing  an  estate  in  cliattels  to  an  estate  in  fee  tail,  should  seem  to  give 
a  fee  simple  to  tlie  first  taker  in  those  chattels.  But  here  is  a  totally  new  invention, 
and  a  kind  of  limitation  not  known  to  the  law,  treating  Lord  Vere  as  if  he  were  a 
corporation  with  perpetual  succession, — treating  "  Lord  Vere  "  as  if  he  were  some- 
thing known  to  tlie  law,  and  different  from  a  pei-son,  but  were  a  succession  of  persons ; 
and  tho'Ugh  true  it  is  that  the  third  Lord  Vere  was  alive  at  the  time  of  the  will,  and 
you  only  give  to  the  fourth  Lord  Vere,  his  unborn  issue,  that  which  the  rules  of  law 
would  enable  yoai  to  give  if  the  event  had  happened,  it  does  not  follow  because  you 
are  wise  after  the  event,  that  therefore  you  are  to  put  a  construction  on  the  instru- 
ment which  you  have  no  right  to  do,  to  meet  that  which  has  accidentally 
happened  after  the  date  of  the  instrument.  In  the  next  place  he  gives 
a  life  estate  to  certain  persons;  he  gives  to  Lord  Vere,  whoever  he  ma}' 
be,  however  short  he  may  live,  or  however  long  he  may  live,  new  estates  and 
new  successions  to  be  enjoyed  at  the  caprice  of  individuals,  and  to  shift  from  one 
to  another,  following  no  rule  or  analogy,  and  in  many  respects — as  I  shall  presently 
show — resting  on  totally  different  grounds  from  those  of  landed  succession.  The 
law  knows  what  you  mean,  when  you  say  a  person  coming  in  esse,  a  person  con- 
tinuing in  esse,  and  a  person  ceasing  to  exist;  a  person  comes  in  esse  in  one  way 
alone,  by  beting  born  into  the  world;  continues  in  esse  by  living;  ceases  to  exist  by 
death  ;  all  those  things  are  known  in  law,  and  guiding  yourself  by  this,  which  is 
fixed  [627]  and  known,  and  referring  to  those  familiar  events,  you  may  leave  your 
personal  chattels  and  real  estate,  by  the  rule  of  law  ;  but  a  Peer  does  not  come  into 
existence  in  the  same  way  ;  a  Peer  neither  comes  in  esse,  or  continues  in  esse,  or  ceases 
to  be,  by  any  such  rules,  in  any  such  way. 

That,  my  Lords,  leads  me  to  a  most  material  consideration  in  this  case,  as  it 
leads  me  to  refer  to  the  veiy  able  argument  of  the  learned  Counsel  for  the  Respondents, 
which  impeded  me  for  a  long  time  in  the  conclusion  to  which  I  saw  I  must  ultimately 
come.  He  said  that,  after  all,  the  rule  was  not  violated  in  any  way,  as  the  lordship 
of  Vere  was  to  go  to  the  heirs  male  of  the  body  of  the  first  patentee,  one  after  another, 
and  of  course  there  never  could  be  any  interval ;  that  one  must  succeed  the  other, 
and  there  never  could  be  any  overstepping  of  the  boundar}'  of  the  twenty-one  years. 
I  do  not  think,  strictly  speaking,  that  that  is  so,  even  independent  of  the  considera- 
tion I  am  about  to  urge.  We  are  now  speaking  of  honours ;  the  same  rule  must  be 
applied  to  the  lordship  of  Vere,  which  is  limited  in  tail  to  the  heirs  male  of  the 
body,  as  would  be  applied  toi  honours  taken  in  other  ways  by  different  limitations; 
and,  conversely,  tlie  rule  applied  to  this  dignity,  would  be  applicable  to  those  others. 
Suppose  this  to  be  a  barony  in  fee,  in  the  ancient  way  of  creating  such  barony, 
by  calling  up  the  first  Lord  Vere  by  a  writ  of  summons,  and  by  his  sitting  in  Parlia- 
ment, which  wo'uld  give  a  barony  in  fee  tail  ;  and  that  there  was  afterwards  an 
abeyance  of  the  barony;  observe  what  the  consequences  would  have  teen.  The  first 
taker  takes,  and  tliere  is  a  son  and  no  more;  that  son.  who  would  take  after  the' 
parent,  has  two  daughters  [628]  and  dies.  Wiio  is  to  be  Lord  Vere?  The  dignity- 
is  in  abeyance  :  what  tecomes  of  the  annexed  chattel  interest  during  the  period  of 
the  abeyance?  Till  the  Crown  is  pleased  by  selection  to  determine  that  abeyance, 
there  is  no  Lord  Vere  to  take  ;  but  there  is  no  forfeiture  of  the  chattel  interest  given, 
because  there  may  te  a  Lord  Vere  whenever  the  Crown  chooses  to  exercise  its  selection 
between  the  two  daughters.  Therefore  during  the  life  of  those  two'  daughters  of 
the  son.  which  son  I  am  supposing  to  te  dead,  the  state  of  things  never  can  te 
altered  by  the  birth  of  another  son  :  and  therefore  if  the  son  predeceases  his  father, 
that  father  would  have  an  estate  to  which  I  know  nothing  like  in  the  law.  The  title 
is  in  ateyance  till  a  most  uncertain  event,  which  never  can  te  calculated  on,  and 
which  is  much  more  remote  and  less  to  he  counted  on  in  law  than  the  contingency 
of  taking  orders  in  the  case  of  I'roctnr  v.  Tlie  Bislnip  of  Bath  and  Wells.  Till  that 
event  and  during  all  the  intermediate  time  the  estate  is  in  a  sort  of  ateyance, 
because  the  Crown  may  not  select  till  the  efllux  of  time  has  prevented  the  necessiir 
of  selection,  by  one  of  those  daughters  having  her  issue  extinct,  and  then  a  Lord  Vere 
may  come  into  existence,  possibly,  150  years  afterwards.  But  here  you  will  say 
tlie  chattels  are  to'  go  with  the  title  as  far  as  the  rules  of  law  will  permit  and  nc 
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farther.  Tlien  the  rule  ot  law  will  not  pemiit  that ;  for  the  rule  is,  that  if  there  be 
any  possibility  of  the  period  of  vesting  absolutely  exceeding  the  tweuty-one  years — 
if  it  is  not  absolutely  certain  that  it  never  can  exceed  twenty-one  years — the  limitation 
is  void  ;  and  according  to  all  the  cases,  it  is  void  not  in  the  excess,  only,  but  void 
absolutely  in  the  whole. 

[629]  Now  it  may  be  said,  that  this  is  putting  a  case  which  is  not  the  present 
peerage.  No  more  is  it,  but  tlie  same  rule  will  apply  to  the  one  and  to  the  other.  I 
liave  hitherto  supposed  this  to  be  a  barony  in  fee,  and  that  Lord  Vere's  eldest  son 
dies  leaving  his  father  and  two  daughters  him  surviving.  I  will  now  put  the  case 
of  a  limitation  of  tlie  barony,  by  patent,  to  Vere  or  Aubrey,  the  first  Lord  Vere,  and 
the  eldest  son  and  tlie  heirs  male  of  his  body  lawfully  begotten,  and  with  remainder  to 
the  lieirs  male  of  the  patentee's  body.  I  will  put  tlie  case  of  his  having  an  eldest 
son,  and  of  that  eldest  son  having  a  brother  who  would  succeed,  failing  the  eldest  son 
and  heirs  male  of  his  body,  under  the  limitation,  and  I  add  to  the  case  the  supprsition 
that  the  eldest  son  has  a  son  ;  suppose  the  eldest  son  commits  high  treason,  and  there 
is  an  attainder  and  corruption  of  blood  worked,  observe  the  state  in  which  the  title 
is:  As  long  as  there  is  .any  issue  in  existence,  any  issue  in  tail  of  that  eldest  son  so 
attainted,  the  title  is  not  extinct  but  no  one  has  it.  If  that  issue  fail  altogether,  then 
the  title  goes  to  the  second  son  of  the  patentee,  and  then  there  comes  a  Lord  Vere  into 
existence  fifty  .or  sixty  years  hence;  the  title  continues  as  long  as  the  issue  of  the 
eldest  son  continue,  through  which  eldest  son's  attainder  the  corruption  of  blood 
and  forfeiture  of  the  title  pro  tempore  was  wrought ;  during  all  that  time  there  was 
no  Lord  Vere,  but  still  the  title  was  not  gona  Then  that  is  a  case  which  never  could 
happen  in- the  annexing  of  land  with  the  lives  in  being,  and  giving  it  to  them  and 
their  survivor  for  life,  and  limiting  only  an  estate  in  remainder  in  tail  to  the  first 
and  other  sons  of  either  of  them,  or  the  survivor  of  them.  But  [630]  here  arises  the 
possibility  of  abeyance  from  this  novelty  in  conveyancing,  invented  by  the  testator  ; 
and  which  of  itself  appears  to  me  to  furnish  one  among  other  answers  to  the  doctrine 
contended  for  by  the  Respondent's  counsel.  I  need  only  on  this  matter  refer  to 
Walsingham's  case  (Plowd.  557),  where  it  is  said,  "  if  a  man  at  this  day  make  a  gift 
in  tail,  and  the  donee  is  attainted  of  treason,  the  Queen  and  her  heirs  shall  have  the 
land  as  long  as  there  are  any  heirs  of  the  body  of  the  donee:  ''  and  to  the  cases  of 
Percy,  Earl  of  Northumberland  (7  Rep.  34  a.),  and  Henry  St.  John,  Lord  Bolingbroke 
(3  Cru.  Dig.  180.  Vol.  28,  Jour.  204),  in  which  the  same  course  of  succession  to  peerage 
and  honours  was  taken  to  which  1  have  now  alluded. 

My  Lords,  I  hold  it  to  be  a  mere  fallacy  to  say  that  the  Lords  Vera  were  all  in  esse, 
and  that  at  the  death  of  the  testator,  or  rather  the  date  of  the  will,  that  Lord  Vere  was 
in  esse,  on  the  failure  of  whose  life  estate  the  fourth  Lord  Vere,  the  first  unborn  issue, 
took.  The  man  was  in  esse,  but  we  are  not  to  speak  of  the  man  here,  because  I  have 
taken  the  distinction  in  the  former  part  of  my  argument,  for  another  purpose, 
between  a  limitation  such  as  the  law  knows,  depending  upon  events  known  to  the 
law,  and  usually  dealt  with  by  the  law,  namely,  of  coming  in  esse  by  birth,  continuing 
in  esse  bv  living,  and  ceasing  to  exist  by  death  ;  but  that  is  not  what  Vere,  Lord  Vere. 
the  maker  of  the  will,  has  contemplated  ;  he  looks  at  it  in  another  way ;  neither  looking 
at  lives  nor  duration  of  lives,  he  goes  by  peerage  and  not  by  birth;  he  goes  by 
a1>[631]-tainder  and  not  by  death  ;  he  goes  by  the  selection  of  the  Crown,  and  not  by 
the  hand  of  nature.  It  is  a  fallacy,  as  it  appears  to  me — it  is  a  play  upon  words,  to 
say  that  Lord  Vere  was  in  esse,  because  the  individual  Beauclerk,  who  afterwards 
happened  to  become  Lord  Vere.  was  in  esse  at  the  time.  There  was  not  a  Lord  Vere 
in  esse,  nor  ex  vi  termini  could  there  be  said  to  be  a  Lord  Vere  in  esse  till  that  indi- 
vidual, whom,  quO'si  individual,  we  admit  to  have  been  in  esse,  came  to  be  Lord 
Vere.  You  must  look  at  it  either  in  one  way  or  another  :  you  must  either  take  it  as 
an  artificial  or  as  a  natural  existence,  either  a.  man  or  a  peer  :  you  cannot  take  it  both 
ways;  you  cannot,  for  one  purpose  and  in  order  to  escape  the  rule  for  restraining 
perpetuities,  of  executory  devise  take  him  to  be  the  natural  man,  and  for  another 
purpose  bring  in  a  fourth  Lord  Vere  to  defeat  the  estate  in  fee  simple,  the  estate  of 
the  third  Lord  Vere  ;  you  cannot  turn  round  to  say  Lord  Vere  was  in  esse,  because  he 
existed  who  happened  to  be  Lord  Vere,  when  the  event  occurred.  The  testator  must 
abide  by  one  of  two  things,  by  the  natural  capacity  or  the  politic  capacity:  he  has 
elected,  and  the  case  can  only  succeed  for  the  Respondents  upon  the  ground  that  we  are 
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tu  tiike  the  politic  capacity,  and  this  excludes  the  application  to  the  natural  capacity. 
According  to  tlie  politic  capacity,  I  deny  that  Lord  Vere  was  in  existence;  he  had 
not  come  in  esse,  he  was  not  in  esse,  according  to  that  capacity. 

My  Lords,  these  are  the  principal  grounds  on  whicii  I  found  it  inipossible  to  agree 
with  his  Honor  the  Master  of  the  Rolls  in  the  judgment  he  has  pronounced.  It  is  a 
(juestion  of  great  difficulty  ;  it  is  a  .case  to  -whicli  I  have  given  much  consideration, 
otherwise  I  should  have  taken  an  earlier  oppor-[632]-tunit3-  for  delivering  my 
opinion  (it  was  the  day  of  the  prorogation  of  Parliament).  I  could  not,  however, 
delay  this  longer,  because  there  are  circumstances  in  the  family  which  may  require 
a  revivor  of  the  suit.  I  understand  that  since  the  argument,  Lady  Laura  Tolleniache, 
one  of  the  parties,  lias  departed  this  life  ;  the  consequence  of  which  is  that  there  must 
be  a  revivor.  There  will  bo  no  difficulty  in  this  resp>ect,  as  the  same  thing  has 
occurred  in  former  cases. 

It  is  high  time  that  there  should  be  an  end  put  to  this  litigation.  The  case  was 
decided  in  1S20;  it  was  afterwards  brought  before  Lord  Kldon.  when  lie  was  Chan- 
cellor, but  he  expressed  nO' opinion,  nor  even  intimated  any  inclination  of  opinion; 
he  was  pressed,  as  I  liappen  to  know,  with  the  difficulty,  the  nicety  of  the  case,  and  he 
found  verj'  little  light  in  the  authorities  to  guide  his  path.  It  wa,s  then  argued 
before  my  noble  and  learned  friend  who  immediately  preceded  me.  Lord  Lyndhurst, 
and  he  gave  judgment  in  affirmance  of  the  decree  below,  but  he  gave  it  the  day  of  his 
quitting  the  Great  Seal ;  and  as  it  was  handed  tO'  the  Registrar  without  reasons,  of 
course,  in  these  circum.stances  his  Lordship  was  very  properly  slow  to  reverse  hi-: 
Honor's  judgment.  I  sho'uld  probably  have  done  the  same  thing,  if  I  had  felt  any 
grave  doubt  on  the  matter.  To  say  that  I  move  your  Lordships  to  reverse  this  judg- 
ment, with  perfect  confidence,  and  with  no  doubt,  wovdd  be  taking  a  liberty  with  the 
facts  of  the  case,  whicli  its  acknowledged  difficulty  makes  me  feel  little  disposed  to  do. 
But  I  am  sure  that  I  am  pursuing  the  safest  course  in  abiding  by  established  rules  of 
law,  and  in  showing  a.  mai'ked  [633]  disinclination  to  minister  tc»  such  fanciful 
designs  ;  to  aid  the  inventors  of  capricious  limitations  of  new  estates,  of  estates 
shifting  and  springing  according  to  rules  which  are  wlioll}'  unknown  in  the  ordinary 
course  of  practice  and  decision,  and  unauthorised  by  any  jirecedent.  I  do  freely 
acknowledge  that  some  of  the  argumentsi  I  have  used,  I  mean  particularly  respecting 
the  attainder  .and  abeyance,  would  apply,  not  merely  t«  the  case  of  Aubrey  the  fourth 
Lord  Vere,  but  in  some  degree  tO'  Aubrey  the  third  Lord  Vere:  I  felt  all  along  the 
possibility  of  such  application  ;  but  beside  its  much  more  pointed  application  to  the 
case  at  bar,  I  am  bound  by  decision  and  authority  in  the  one  case ;  I  must  run  in  the 
face  of  authority  if  I  denied  the  third  Lord  A''ere's  right;  but  I  have  no  decision  nor 
any  authority  supporting  the  other. 

These  are  the  reasons  which  have  influenced  me  in  the  conclusion  to  whicli  I  have  • 
come;  I  have  the  satisfiiction  of  thinking  that,  after  an  able  and  learned  argument 
at  the  bar,  I  have  come_  to  a  conclusion  which  it  did  not  appear  possible  to  avoid 
without  introducing  new  law  ;  and  therefore  I  move  your  Lordships  that  the  decree  of 
the  Court  below  be  reversed,  but  without  costs.     The  decree  w-as  iuicordingly  reversed 


[634]  APPEAL 

From  the  Court  op  Chancery. 

HENRY  HOWARD.  Esq.,— A ppeNant;  The  Right  Honourable  EARL  DIGBY, 

— Respondent. 

[Mews'  Dig.  vii.  1-260  ;  ix.  G57  ;  S.C.  8  Bli.  N.S.  224;  5  Sim.  3.30;  and,  in  Ch.,  4  Sim. 
588,  1  L.J.  Ch.  :i.  As  to  pin-money,  followed  in  Di.rjm  v.  bixo?t,  1878,  9  Cli.D. 
589  :  and  see  Edwards  v.  Cheyne  (2)  1888.  13  A.C.  398,  and  Married  Women's 
Property  Acts  1882  (ss.  1,  5)  and  1893  (s.  1).  As  to  maintenance  of  lunatics, 
see  In  re  Rhndes.  1,S90,  44  Ch.  D.  97.] 

Tiie  Duchess  of  Norfolk  was  entitled,  under  the  trusts  of  the  settlement  made  in 
contem]dation  of  her  marriage  with  the  Duke  in  1771,  to  two  annuities  of 
.■£:7()0  and  £300,  charged  by  way  of  pin-money,  upon  estates  to  whicli  the  Duk* 
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was  entitled  for  liis  life.  The  Duke  received  all  the  rents  and  profits  of  the 
estates,  and  maintained  the  Duchess  accurding;  to  her  rank,  up  to  the  time  of 
his  death  in  1815.  In  1816  the  Duchess  was  found  to  have  been  a  lunatic, 
without  lucid  intervals,  from  1782,  and  she  continued  so  until  1820,  when  slie 
died  intestate.  Her  personal  representative  claimed  from  the  personal  re- 
presentative of  the  Duke,  arrears  of  tlie  p.in-money  from  1782  to  1815.  Held 
by  the  Lords,  reversing  the  decree  of  the  Court  below,  that  the  personal  repre- 
sentative of  the  Duke  was  entitled  to  set  off  any  payments  made  by  the  Duke 
in  respect  of  tlie  pin-money,  against  a  claim  for  the  arrears  by  the  Duchess 
during  her  lifetime,  and  that  tlie  personal  representative  of  the  Duchess  was 
not  entitled  to  any  arrears  of  her  pin-money. 

This  was  an  appeal  from  a  decision  of  tlie  VicehChancellor.  The  Appellant  was 
the  executor  of  Charles  late  Duke  of  Norfolk,  the  Respondent  was  the  personal  repre- 
sentative of  the  late  Dowager  Duchess  of  Norfolk,  and  the  suit  was  instituted  for  the 
purpose  of  recovering  alleged  arrears  of  annuities,  in  the  nature  of  pin-money, 
secured  to  the  Duchess,  by  indentures  of  lease,  release  and  settlement,  bearing  date 
March  1771,  being  the  settlement  made  previously  to  and  in  contemidation  of  tlie 
marriage  of  the  Duchess,  then  Miss  Frances  Fitzroy  Scudamore,  [635]  with  the  Duke 
of  Noriulk,  then  the  Honourable  Cliarles  Howard.  Under  and  by  virtue  of  that  settle- 
ment, and  in  the  events  which  happened,  the  Duchess  became  entitled  in  1777,  tj 
receive  during  the  joint  lives  of  lierself,  and  of  the  Duke  her  husband,  one  annuity 
or  clear  yearly  rent-cliarge  of  £300  out  of  estates  of  the  Duke,  in  augmentation  of 
the  pin-money  secured  to  her  out  of  estates  of  which  she  herself  had  been  seised  in 
fee-tail  before  her  marriage;  and  in  1782  she  became  entitled  to  receive  in  like 
manner  out  of  these  last-mentioned  estates,  anotlier  yearly  rent-charge  of  £700  for 
her  separate  use  for  pin-money,  in  lieu  of  tlie  yearly  sum  of  £500  tlieretofore  payable 
for  such  pin-money,  and  in  addition  to  the  said  yearly  rent-charge  of  £300. — (The 
settlement  is  stated  more  at  large  by  Mr.  Simons,  in  his  report  of  the  case  in  the  court 
below,  vol.  i,  p.  588.) 

Charles,  Duke  of  Norfolk,  died  in  December  1815,  having  by  his  will  appointed 
the  Appellant  his  e.xecutor,  who  duly  proved  tlie  same,  and  thereby  became  the  Duke's 
legal  personal  reperesentaive.  Under  a  commission  of  lunacy  issued  against  the 
Duchess  iti  April  1816,  she  was  found  to  have  been  a  lunatic,  without  lucid  intervals, 
iroii'  December  1782.  By  an  order  of  the  Lord  Chancellor,  made  in  August  1817,  the 
custody  of  her  person  and  e.state  was  granted  to  the  Respondent  and  two  other 
gentlemen  ;  and  they,  by  another  order  of  the  Lord  Chancellor,  made  in  August  1819, 
were  at  liberty  to  institute  a  suit  for  the  recovery  of  tlie  arrears  of  the  said  yearly 
rent^cliarges  of  £700  and  £300,  from  1782,  the  time  from  wliicli  the  Duchess  was 
found  tO'  have  been  a  lunatic,  to  the  time  of  the  Duke's  death.  A  bill  was  accordingly 
filed  [636]  by  the  committee  of  the  Ducliess  against  tlie  Appellant  as  the  Duke's 
executor,  and  othei-s,  but  before  any  further  proceedings  were  liad,  the  Duclies.s  died 
intestate,  in  October  1820,  and  letters  of  administration  of  her  personal  estate  were 
granted  to  the  Respondent,  who  thereby  became  lier  legal  personal  representative, 
and  as  such  he  filed  the  present  bill. — (The  interest  of  tlie  committees  of  tlie  Duchess 
having  been  determined  by  her  death,  their  bill  was  dismissed.) 

The  cause  came  on  to-  be  heard  before  the  Vice-Chancellor,  and  his  Honour,  by  his 
decree  dated  November  1831,  declared  that  all  the  arrears  claimed  (£1000  a  year 
from  1782  to  1815)  were  due  to  the  estate  of  the  late  Duchess,  and  directed  the  Ap|iel- 
lant,  admitting  assets  of  the  Duke's  estate,  to  pay  the  same  to  the  Respondent,  with 
costs  (see  his  Honor's  judgment,  4  Sim.  601). 
That  decree  was  the  subject  of  this  appeal. 

Sir  Charles  WethereU  and  Sir  Win.  Home,  for  the  Appellant: — Our  first  pro- 
position is,  that  a  claim  for  arrears  of  pin-money  has  in  no  case  been  allowed  to  be 
carried  farther  back  than  a  year,  or  at  most,  a  year  and  a  fraction.  In  one  case 
only  was  the  fraction  added  to  the  year.  Countess  of  Waririck  v.  Edirardx  (1  Eq.  Cas. 
Abr.  140,  c.  7)  :  and  that  was  by  reason  of  the  peculiarity  of  the  circumstances,  and 
because,  as  it  was  tliere  said,  "  it  made  little  difference."  In  all  other  cases  of  pin- 
money  the  account  for  arrears  was  limited  to  a.  year,  and  that  limitation  is  now  the 
rule  of  the  Court  of  Chancery  :  Thomas  v.  Bevnett  (2  P.  Wms.  341),  Fowler  y.  Fowler 
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(.'?  P.  Wilis,  .io;!),  Lurd  Toti'mheiul  v.  Windliaiii  (2  Ve*.  sen.  7).  But  it  is  [637] 
alleged  that  the  circuuistaiices  of  the  present  case  constitute  an  exception  to  the  rule, 
inasuiucli  as  the  Duchess  of  Norfolk  having  been  a  lunatic  from  the  3'ear  1782,  was 
incapable  of  giving  a  receipt  for  her  pin-money,  or  of  consenting  that  her  husband 
might  receive  it  for  his  own  use,  or  of  entering  int«  anj-  legal  contract  respecting  it. 
Could  that  unfortunate  circumstance,  even  if  it  were  jjroved  that  the  disability  con- 
tinued uninterrupted  by  lucid  intervals,  keep  alive  this  claim  for  thirty-three  years, 
when  it  is  admitted  that  the  Duke  maintained,  during  all  that  time,  an  establishment 
for  this  distinguished  lady  suitable  to  her  rank,  expending  a  sum  far  exceeding  the 
annuities,  in  providing  for  her  clothes,  jewels,  and  all  such  other  ornaments  and 
articles  of  comfort  or  necessity  as  are  the  objects  contemplated  by  the  provision  of 
pin-money? 

The  second  proposition  which  we  undertake  to  support  is,  that  at  all  events  there 
should  be  a  reference  to  the  Master  to  take  an  account,  and  the  Appellant  ought  to  be 
at  liberty  to  set-oflf  against  tliis  claim,  the  sums  expended  bj'  his  testator  for  the 
Duchess,  in  supplying  her  with  those  things  to  which  pin-money  is  usually  applied. 
The  decree  appealed  from,  instead  of  directing  such  reference,  ordered  the  payment  of 
the  accumulations  of  the  annuities  for  thirty-three  years,  without  deduction. 

The  Vice-Chancellor  seemed  \yj  his  judgment  to  have  viewed  the  provision  lor  pin- 
money  in  the  marriage  settlement,  as  if  it  were  separate  estate,  to  the  use  of  the  wife 
in  the  ordinary  sense;  and  his  Honor  further  seemed  tO'  make  a  distinction  in  respect 
that  the  annuity  of  £700  was  tO'  issue  out  of  the  lady's  own  property.  Both  these  views 
were  erroneous;  It  could  not  make  any  difference  in  the  nature  of  [638]  the  annuity, 
whether  it  was  tO'  issue  out  of  what  was  originally  the  husband's  estate,  or  out  of  what, 
before  the  marriage,  was  the  wife's  own  estate.  Pin-money  should  not  be  confounded 
with  the  wife's  separate  estate  generally.  The  Vice-Chancellor  was  drawn  into  the 
error  of  confounding  these  dift'erent  provisions  by  that  part  of  the  settlement,  by 
which  "  it  was  declared  and  agreed  that  the  same  annuities  were  so  limited  tO'  them 
(the  trustees)  upon  trust  that  they  should  from  time  to  time  pay,  apply  and  dispose  of 
the  said  several  annuities  of  £500  and  £700,  or  such  of  tliem  as  should  l)ecomei  due 
and  payable  by  quarterly  payments,  under  which  the  said  trustees  should  become  en- 
titled to  receive  the  same,  unto  such  pei-son  or  persons  only,  and  for  such  intents  and 
purposes  only,  as  the  said  Frances  Fitzroy  Scudauiore  should  by  any  writing  or  writ- 
ings to  be  signed  with  her  hand,  from  time  to  time,  notwithstanding  her  coverture, 
direct  or  appoint;  and  in  default  of  such  direction  or  appointment,  and  in  the  mean 
time  until  the  said  Frances  Fitzroy  Scudamore  should  make  any  such  direction  or 
appointment,  should  pay  the  said  several  annuities  of  £500  and  .£700,  as  the  same 
should  be  severally  had  and  received,  or  so  much  thereof  whereof  she  should  make  no 
such  direction  or  appointment,  into,  the  proper  hands  of  tlie  said  Frances  Fitzroy 
Scudamore,  for  the  sole  and  separate  use  and  lienefit  of  her  the  said  Frances  Fitzroy 
Scudamore,  exclusive  of  the  said  Charles  Howard,  who  was  not  to  intermeddle  there- 
with, nor  was  the  same  to  be  subject  to  his  debts  or  engagements  ;  and  the  receipts  and 
discharges  of  the  said  Frances  Fitzroy  Scudamore,  and  O'f  such  persons  as  she  should 
from  time  to  time  direct  or  appoint  to  receive  all  or  part  of  [639]  the  said  annuities 
or  yearly  rents  of  £500  and  £700,  as  the  same  should  become  due  and  payable,  should 
be  good  and  effectual  releases  and  discharges.''  The  term  "  pin-money  "  was  not  used 
in  that  part  of  the  settlement,  but  in  other  parts  of  it  the  annuities  were  expressly 
named  as  "  pin-money,"  and  the  Appellant  was  thereby  relieved  from  all  difSculty  as 
to  the  intention  of  tlie  parties  and  the  destination  of  the  provision.  It.  was  materi;d 
on  that  part  of  the  case  to  observe,  that  the  Duke  had  settled  on  the  Duchess  by  way  of 
jointure,  £2000  a  year  out  of  tlie  Norfolk  estates,  and  that  on  his  death  without  issue, 
she  again  became  entitled  in  possession  to  the  rents  and  profits  of  her  own  estates, 
which  were  of  vei-y  considerable  amount.  The  accumulations  of  the  excess  of  tliis 
lartre  income,  beyond  the  expenditure  of  the  Duchess,  for  several  years  before  her 
death,  fell  into  her  personal  estate  for  the  benefit  of  her  next  of  kin.  These  considera- 
tions would  have  been  ingredients  in  the  cause,  if  the  Court  below  had  directed  a 
reference  to  the  Master. 

The  trustees  of  this  pin-money  made  no  demand  for  arrears  on  the  Duke  during 
his  life ;  tliey  well  knew  that  the  Duke  had  expended  a  far  larger  sum  on  the  objects 
of  pin-money.     But  supposing  they  had  filed  a  bill   in  Clianeery  for  such  alleged 
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arrears,  would  not  that  Court  liave  answered,  "  tjiiaiiidin  the  lady  is  supplied  by  her 
husband  with  all  that  lier  situation  requires,  and  she  is  unable  to  spend  any  more, 
th€«e  annuities,  if  raised,  must  be  for  the  benefit,  not  of  the  lady,  but  of  some  unborn 
relative,  some  future  next  of  kin  :  therefore  you  siiall  not  Ije  allowed  tio  raise  an  ac- 
oumulatin<r  fund  out  of  the  husband's  property,  for  the  purchase  [640]  of  ornaments 
with  which  the  lady  is  sufficiently  supplied  ny  the  husband."'  Had  tlie  trustees  made 
such  a  demand,  the  Duke  would  liave  been  forced,  in  his  own  defence,  to  take  out  a 
commission  of  lunacy  against  the  Duchess,  and  the  Lord  Chancellor,  sitting  in  the 
matter  of  the  lunacy,  would  have  ordered  an  account  to  be  taken  by  tlie  Master  of 
what  was  expended  by  the  Duke,  the  establishment  kept  for  the  Duchess  at  Holmlacy, 
and  on  such  objects  as  are  contemplated  by  the  provision  of  pin-money.  Was  tliere  any 
just  reason  for  refusing  a  like  account  tO'  the  Duke's  executor,  against  this  claim  by 
the  representative  of  the  Duchess?  Had  the  Duke  of  Norfolk  survived  the  Duchess, 
these  arrears  would  aU  belong  to  liim  ;  the  absence  of  all  provision  in  the  settlement 
for  the  contingency  of  the  lady's  becoming  a  lunatic,  most  clearly  shows  that  the 
parties  to  it  never  contemplated  the  accumulating  of  this  fund. 

That  which  is  in  this  settlement  called  pin-money,  is  what  the  law  considers  the 
wife's  actual  expenditure  during  coverture.  The  only  peculiarity  in  the  provision  is, 
that  it  is  secured  to  the  wife  by  means  of  trustees.  If  the  wife  be  unable  to  spend  it, 
on  what  grounds  are  tlie  arrears  demanded,  or  for  what  purposes  is  the  fund  to  Le  ap- 
plied, the  coverture  being  at  an  end,  and  the  wife  being  dead?  Even  during  the 
coverture  this  demand  could  not  Ije  sustained  at  law,  if  it  were  there,  as  it  is  here, 
admitted  that  the  husband  maintained  the  wife  in  a  way  suitable  to  her  rank.  It  is 
probable  that  the  Duke  would  not  have  kept  up  the  establishment  at  Holmlacy  were 
it  not  for  the  unfortunate  situation  of  tlie  Duchess;  it  is  certain  that  he  in  no  way 
limited  her  expences. — [The  Lord  Chancellor:  If  a  [641]  tradesman  furnishes  the 
wife  with  apparel  suitable  to  her  station,  and  not  being  paid  by  her,  brings  an  action 
against  the  husband,  would  it  be  an  answer  tO'  the  action  that  the  husband  allowed 
piip-monei/?  Could  he  retain  the  pin-money  to  protect  himself  against  the  action? 
There  are  cases  at  common  law  which  protect  the  husband  if  he  had  paid  the  wife's 
allowance,  but  they  are  cases  of  separate  maintenance  during  separation  ;  Marsliall 
V.  Rutter  (8  Ter.  Rep.  546).] — There  is  no  doubt  on  that  point ;  se]:)arate  allowance  is 
by  contract,  and  so  is  pin-money;  and  if  the  sums  agreed  upon  for  either  provision 
be  applied  by  the  husband  to  the  objects  contemplated  by  the  agreement,  he  cannot 
be  obliged  to  pay  it  again. 

The  decree  of  the  Court  below  was  against  the  current  of  authorities  ;  and  it  was 
a  strong  proof  that  the  Vice-Chancellor  had  only  a  confused  notion  of  this  case,  when 
he  applied  in  favour  of  the  Respondent  those  decisions  which  clearlj'  supported  the 
argument  for  the  Appellant.  In  Powel!  v.  JIanl-ey  (2  P.  Wms.  82),  which  wasi  a 
case  of  property  settled  to  the  separate  use  of  the  wife.  Lord  Macclesfield  said,  "  as  to 
the  case  of  separate  maintenance,  the  Court  took  notice  that  the  husband's  maintain- 
ing the  wife  barred  the  wife's  claim  in  respect  thereof:  so  if  there  should  be  a  pro- 
vision for  the  wife's  separate  use  for  clothes,  if  the  husband  finds  those  clothes,  the 
wife's  claim  will  be  thereby  barred."  If  that  he  incontrovertible  doctrine  in  ri.>spect 
to  a  wife  of  sound  mind,  would  it  not  be  much  stronger  in  favour  of  a  husband  who 
supplied  a  wife  of  unsound  mind  with  all  that  her  unfortunate  situation  required? 
In  another  part  of  his  judgment  in  that  case.  Lord  Macclesfield  laid  it  down  that  it 
''  was  [642]  not  material  whether  the  allowance  or  maintenance  money  was  provided 
out  of  that  estate  which  was  originally  the  husband's,  or  out  of  what  was  the  wife's 
own  estate,"  an  observation  which  was  directly  opposed  to  the  distinction  attempted 
to  be  made  in  behalf  of  the  Respondent  in  this  case.  The  case  of  Fnvlei-  v.  Foir/er 
(3  P.  Wms.  353)  was  still  more  applicable,  because  that  was  a  case  of  pin-money. 
Lord  Talbot  there  said,  "  when  pin-naoney  is  secured  to  the  wife,  and  the  husband  finds 
her  in  clothes  and  necessaries,  that  is  a  bar  to  anj/  arrears  of  pin-money  incurred 
during  such  time."  The  other  cases  cited  and  much  relied  upon  for  the  Respondent 
in  the  argument  before  the  Court  below,  were  T/ie  AUomey-gentntl  v.  I'arntlier  (3 
Bro  C.  C.  441,  and  4  Bro.  C.  C.  409).  and  Brodle  v.  Bnrry  (2  Ves.  and  B.  36).  Both  tliese 
were  cases  of  separate  estate  to  the  use  of  the  wife,  who  was  of  unsound  mind  :  and 
Lord  Chancellor  Thurlow,  making  an  order  in  the  former,  on  the  executors  of  the 
husband  to  account  for  tlie  dividends  of  the  wife's  estate,  directed  consideration  to 
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be  had  of  the  extraordinary  expense  of  her  maintenance  by  reason  of  lier  insanity. 
That  case  therefore  could  not  be  an  authority  for  the  Vice-ChanceUor's  decree  in  this 
case,  in  which  his  Honor  refused  to  give  any  such  direction. 

The  Lord  Chancellor  : — I  take  it  to  be  admitted  that  the  demand  here  is  for  arrears 
of  piniHon-ey.  It  is  not  denied  in  the  argument  for  the  Appellant,  tliat  where  the 
wife  has  a  separate  extate,  and  it  is  retained  by  the  husband,  the  wife's  executors  are 
entitled  to  the  arrears.  I  have  taken  a  full  note  of  the  arsrumcnt  :  I  will  comnuinicate 
it  to  Lord  Eldon.  and  rcxjuest  him  to  look  into  the  case. 

[643]  The  Solicitor-general  (Sir  C.  C.  Pepys),  and  Mr.  Stuart,  for  the  HesiJondeut : 
—  We  admit  that  this  is  a  case  of  pin-money,  but  there  is  no  material  distinction 
between  pin-money  and  other  separate  estate  of  the  wife. — [The  Lord  Chancellor  : 
The  decisions  and  practice  of  the  Court  take  this  distinction  :  they  allow  a  claim  of 
arrears  of  pin-money  for  a  year,  or  a  year  and  a  fraction,  but  set  no  such  limit  to  a 
claim  of  arrears  of  separate  estate.] — That  is  a.  fanciful  distinction  :  no  such  distinc- 
tion was  taken  in  the  case  of  Bradie  v.  Barry  (2  V.  and  B.  36),  by  Sir  Samuel  Komilly, 
who,  as  counsel  in  support  of  the  husband's  petition  for  the  application  of  part  of 
tlie  insane  wife's  separate  income  to  her  maintenance,  said.  "  w'here  a  woman  entitled 
to  piii-iiioney,  or  any  otiier  separate  income,  which  has  been  received  by  the  husband, 
has  been  maintained  by  him,  the  Court  will  not  after  her  death  compel  him  to  account, 
but  will  presiiiiie  an  ar/reenieiif  hetueen  flu'iii,  that  maintaining  her,  he  shall  retain 
that  income."  In  Fuhiut  v.  Lewis  (1  Atk.  269),  where  the  question  was,  whether  the 
wife  should  have  the  arrears  of  her  pin-mone}-  out  of  her  deceased  husband's  assets. 
Lord  Hardwicke  declared  her  entitled  to  have  the  arrears  for  several  years  raised  by 
the  trustees  out  of  the  estate  which  was  by  settlement  charged  with  it ;  and  there  wa.s 
no  distinction  taken  between  pin-money  and  other  separate  estate  of  the  wife.  No 
such  distinction  was  taken  in  the  cases  of  Aston  v.  Astoti  (1  Ves.  sen.  264),  Toirnsliend 
V.  Witulham  (2  Ves.  sen.  7),  and  Peatock  v.  Monk  (2  Ves.  sen.  190),  which  were  cases  of 
pin-money.  In  the  case  of  the  Countess  of  Warwick  v.  Edwa^rds  (1  Equ.  Cas.  Abr. 
]  40),  another  case  of  pin-[644]-nioney,  the  Court  directed  an  account  of  the  arrears  to 
be  carried  back  to  the  period  at  which  there  was  evidence  of  the  lady's  consent  to  her 
husband's  receiving  the  pin-money  for  her,  and  that  was  a  vear  and  three  cjuarters 
of  a  year.  These  cases,  and  all  the  cases  on  the  subject  of  pin-money  or  other  separate 
estate  (for  no  distinction  was  made  between  them),  being  decided  on  the  ground  of 
consent  or  no  consent  on  the  part  of  the  wife,  must  be  considered  as  overruled  if  the 
House  should  reverse  the  Vice-Chancellor's  decision  in  this  case,  in  which  it  is  impos- 
.-^ible  from  the  situation  of  the  Ducliess  to  presume  her  consent.  The  law  permitting 
a  married  woman  to  have  the  enjo_yuient  of  property'settled  to  her  use,  as  if  she  were  a 
feme  sole,  will  not  allow  her  to  be  deprived  of  it,  unless  she  precludes  herself  from  all 
claim  to  it  by  some  act  of  her  own,  either  of  contract  or  consent,  or  acquiescence 
which  implies  consent,  and  where  there  is  evidence  to  deny  the  wife's  acquiescence  in 
the  acts  of  the  husband,  her  title  to  the  property  remains  ;  I'arker  v.  Brooke  (9  Ves. 
58.3).  There  could  not  be  a  more  conclusive  authority  against  the  Appellant  than  the 
case  of  The  Attorney -general  v.  I'arntlier  (3  Bro.  C.C.  441  ;  and  4  Bro.  C.C.  409),  on 
which  his  counsel  placed  so  much  reliance.  There  the  Court  held  the  very  reverse  of 
the  doctrine  asserted  on  behalf  of  this  Appellant,  but  directed  regard  to  be  had,  in 
taking  the  account  against  the  husband,  of  the  extraordinary  expense  to  which  he 
was  put  by  reason  of  the  unsoundness  of  mind.  But  could  it  be  alleged  that  the  Uukc 
of  Norfolk  incurred  greater  expense  in  maintaining  the  Duchess,  tlian  if  she  bad  lived 
with  him  in  the  full  possession  of  [645]  her  faculties,  and  in  the  njagnificence  of  the 
expenditure  suitable  to  her  rank? 

It  being  admitted  that  the  Duchess  was  incapable  from  the  year  1782,  of  con- 
senting to  the  Duke's  retaining  this  sejiarate  income,  if  the  arrears  Ije  due  at  all, 
upon  what  principle  is  the  account  for  them  sought  to  be  restricted  to  one  year?— 
[Sir  Charles  Wetherell :  We  do  not  admit  that  the  Respondent  is  entitled  to  have  the 
account  for  even  one  year  ;  there  is  no  ca-se  in  which,  the  account  for  the  year's  arrears 
was  allowed,  except  where  the  wife  herself,  and  not  her  pei-sonal  representative,  sued 
for  them.] — The  bill  which  commenced  this  suit  was  filed  in  the  lifetime  of  the 
Duchess:  i?  she  was  entitled  to  arrears  for  a  year,  her  personal  representative  must 
be  entitled  to  the  same.  It  is  for  the  Appellant  to  show,  that  although  the  Duchess 
was  entitled  to  one  year's  arrears,  she  was  not  entitled  to  all  the  arrears  from  17.S2 
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to  the  Duke's  death.  Lord  Eldoii,  in  Brodie  v.  Barry  [2  V.  and  B.  36],  said,  "  it  is 
true,  that  if  the  husband  receives  from  the  trustees  her  separate  maintenance,  the 
Court  will  not  charge  him  (the  husband)  with  more  than  one  year's  income  ;  but  that 
is  upon  the  notion,  of  her  consent  to  make  it  a  common  fund  for  the  expense  of  the 
family;  and  this  is  the  case  of  a  person  incapable  of  consenting,  and  tlierefore  not 
within  the  rule  which  guides  the  Court  in  tliose  instances."  To  the  authority  of 
Lord  Eldon  in  that  case,  the  Respondent  might  add  that  of  Lord  Thurlow,  in  Attorney- 
gentral  v.  Farnther,  both  these  eminent  Judges  respectively  using  words  so  accurately 
descriptive  of  this  case.  Whether  this  provision  for  the  Duchess  be  called  pin-money 
or  separate  estate,  her  right  to  it  under  tlie  instrument  of  release  and  settlement  was 
un-[646]-questionably  established,  and  that  right  could  not  be  extinguished  or  barred 
except  by  her  consent.  That  doctrine  was  to  be  collected  from  all  the  cases  without 
exception. 

The  Appellant  finding  the  weight  of  authority  aga.inst  him,  claims  to  be  allowed 
to  make  a  cross  demand  and  set-oii,  in  respect  of  the  Duke's  expenditure  in  the 
maintenance  of  the  Duchess.  Though  one  would  not  expect  so  extravagant  a  pro- 
position, yet  aga.inst  that  also  the  Respondent  was  able  to  oppose  the  a.uthority  of 
Lord  Eldon  in  Ball  v.  Coittts  (1  Ves.  and  B.  ''lOb),  where  he  said  that  '"  the  alimony  of 
the  wife  (separated  a  niensa  ct  tlioro)  sho'uld  not  be  deducted  from  her  pin-money, 
because  if  she  lived  with  the  husband,  she  would  be  entitled  to  maintenance  beyond 
the  pin-money."  The  wife's  separate  estate  was  not  a.  substitute  for  anything  which 
the  husband  was  by  law  bound  to  supply ;  it  was  neither  for  clothes,  nor  board  wages, 
nor  support  ;  the  wife  had  a  right  to  do  what  she  pleased  with  it,  as  if  she  were  sole, 
witliout  being  accountable  to  any  one.  In  the  late  case  of  Murray  v.  Barlee  (.'?  Myl. 
and  K.  209),  in  Chancery,  it  was  distinctly  laid  down  tliat  the  wife's  separate  estate 
was  subject  to  her  sole  control,  exempt  from  all  otlier  interference  or  authority.  If 
a  set-off  were  admissible  against  the  arrears  of  this  annuity,  upon  what  principle 
was  it  admissible  against  the  claim  of  the  arrears  of  former  years,  and  not  ad- 
missible against  the  arrears  of  the  last  year?  In  no  case  was  there  any  deduction 
from  the  last  year's  amount  of  arrears.  But  it  was  argued  on  behalf  of  the  Appellant, 
that,  had  a  commission  been  issued  against  the  Duchess,  and  she  [647]  been  found 
a  lunatic  in  the  Duke's  lifetime,  the  Lord  Chancellor,  sitting  in  the  matter  of  the 
lunacy,  would  upon  petition  direct  this  fund  to  be  applied  towards  the  maintenance 
of  the  lunatic.  That  was  an  assumption  without  authority  :  the  Lord  Chancellor 
would  make  no  such  order,  without  first  considering  what  would  be  best  for  the 
interest  of  the  lunatic,  and  without  seeing  whether  her  husband  was  of  sufficient 
ability  to  maintain  her.  That  was  the  doctrine  laid  down  by  Lord  Eldon  in  Brodie 
V.  Barry  (2  Ves.  and  B.  39).  Even  in  the  case  of  an  infant  for  whose  maintenance 
two  different  funds  were  given,  the  interest  of  the  infant  was  the  rule  to  determine 
which  was  to  be  applied;  Foljainhe  v.  WUloughhy  (1  Sim.  and  Stu.  169). 

The  Lord  Chancellor: — Admitting  that  the  distinction  between  pin-money  and 
separate  estate  of  the  wife  is  very  obscure,  little  being  found  in  the  books  upon  it, 
and  no  definition  being  given,  passing  also  over  the  argument  as  to  what  would 
be  done  had  a  commission  been  sued  out,  let  us  suppose  the  provision  for  pin-money 
to  l>e  £200  a  year,  and  that  the  husband  with  his  own  hands  pays  for  the  wife's 
jewellery,  millinery  and  ornaments,  what  difference  can  it  make  whether  he  pays 
it  into  her  O'Wn  hands,  or  gives  it  to  her  trades-people?  If  he  pays  all,  for  tlie 
purposes  tO'  which  the  wife  herself  would  apply  it,  should  not  he  be  allowed  credit 
for  what  he  so  paid?  If  the  Duke  of  Norfolk,  instead  of  paying  this  annuity  to  the 
Duchess, — supposing  her  to  be  of  sound  mind, — had  paid  all  her  tradesmen's  bills 
with  it,  would  it  not  be  hard,  that  because  she  did  not  consent  to  his  acts,  he  should 
pay  the  whole  over  again?  It  seems  [648]  to  me  impossible  that  the  decree  of  tile 
Vice-chancellor,  refusing  all  account  of  what  the  Duke  expended  in  this  way,  can  stand 
as  it  is  now.  His  Honor  calculated  the  demand  against  the  Appellant,  by  multiplying 
tlie  annuities  of  £1000  by  the  number  of  thirty-three  years,  and  directed  payment 
of  the  gross  aggregate  sum.  The  Duchess  being  incapable  of  giving  consent, 
satisfaction,  it  is  true,  cannot  be  presumed  against  the  claim,  but  proO'f  of  pay- 
ments actually  made  might  be  permitted  as  a  set-off  against  the  demand,  in  the  case 
of  a  lunatic,  as  in  the  case  of  a  person  of  sound  mind. 

Counsel  for  the  Respondent: — Payments  were  not  put  in  issue  on  the  pleadings. 
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Suppo^sing  that  the  Duke  made  frome  payiiieiits  which  the  Duchess  would  ha\'e  made 
out  of  her  separate  estate,  if  she  had  been  of  sound  mind,  could  he  under  the  circum- 
stances maintain  a  suit  for  lecovering  money  so  paid  for  articles  suitabh.''  to  his  wife's 
rank  and  condition?  If  he  coidd  not,  can  he  or  his  executor  be  allowed  to  set-off 
such  payments  in  a  suit  against  him?  The  Duke's  representative  cannot  be  in  a 
better  condition  than  the  Duke  was  to  resist  this  demand.  All  the  cases,  on  the 
authority  of  which  the  demand  for  arrears  was  held  to  be  barred,  proceeded  on  the 
doctrine  of  contract  or  consent,  which  could  not  have  place  in  this  case.  Incapacity 
to  enjoy  the  fund  could  not  deprive  the  Duchess  of  her  riglit  to  it,  or  confer  it  on 
any  other.  The  Duke  was  as  much  a  stranger  as  any  other  person  in  respect  of 
this  estate,  and  the  settlement  expressly  provided  that  he  should  not  intermeddle  with 
it.  The  trusts  of  the  settlement  were  valid  and  subsisting  during  the  lives,  of  the 
Duke  and  Duchess  ;  it  is  therefore  [649]  impossible  to  hold  that  this  provision  made 
for  her  expenditure  on  fanciful  and  luxurious  articles,  was  extinguished  by  her 
lunacy:  it  was  not  an  allowance  from  the  Duke,  but  an  inconsiderable  part  of  the 
Duchess'  property  reserved  to  her  use,  while  the  Duke  was,  under  the  same  settlement, 
in  effect  to  receive  during  their  joint  lives  the  surplus  rents  and  profits  of  her  vast 
estates.  It  was  not  denied  that  he  received  all  the  rents,  or  that  he  retained  this 
separate  estate  of  the  Duchess  up  to  the  time  of  his  death,  and  died  possessed  of  it. 
Until  the  numerous  decisions  of  Lords  Macclesfield,  Thurlow,  Rosslyn  and  Eldon, 
were  set  aside,  it  was  impossible  to  deny  the  right  of  the  Duchess,  or  of  her  repre- 
sentative, to  recover  the  whole  of  these  arrears  without  deduction  or  set>ofI  of  any 
advances  made  by  the  Duke  for  her  nia.intenance. 

Sir  Charles  Wetherell  was  going  to  reply — 

The  Lord  Chancellor: — Upon  one  part  of  this  case  I  entertain  so'  clear  an 
opinion  differing  from  that  of  the  Vice-Chancellor,  that  I  shall  advise  your  Lord- 
ships to  dispense,  with  a  reply  upon  such  part  of  the  argument  for  the  Respondent 
as  touches  it,  reserving  to  the  learned  counsel  for  the  Appellant,  if  they  sliall  be  so 
advised,  their  right  to.  reply  to  the  rest  of  the  case.  I  regard  this  question  as  one  of 
considerable  importance,  of  some  interest  from  the  peculiarity  of  the  facts,  and  of 
novelty  in  respect  of  judicial  decision.  It  is  a.  case  of  first  impression  ;  for  there 
is  no  decision,  there  are  no  dicta  even  in  any  other  case,  nor  is  there  any  authority 
of  any  text  writer  which  can  be  cited,  either  applicable  to  it  or  at  all  bearing  [650] 
upon  it,  SO'  as  to  throw  any  light  upon  the  question.  The  main  facts  of  the  case  were 
these: — In  the  year  1771,  Charles  Duke  of  Norfolk,  then  Mr.  Howard,  heir  apparent 
to  Mr.  Howard,  of  Greystoke,  in  Cumberland,  who  was  heir  presumptive  of  Edward 
then  Duke  of  Norfolk,  intermarried  with  Miss  Frances  Fitzroy  Scudamore,  a  lady 
of  large  fortune;  her  property  in  land  at  that  time  consisting  of  from  £1000  to 
£5000  a  year,  in  Herefordshire  and  other  counties  ;  her  property  in  money  amounting 
to  £26,482.  The  whole  of  that  money,  with  the  exception  of  such  part  as  was 
necessary  for  her  parapJiernalia  at  the  marriage,  passed  to  the  husband  under  the 
settlement  made  previous  to.  the  marriage.  The  rents  and  profits  of  the  estates 
became  his,  by  operation  of  law,  during  the  coverture  ;  but  by  the  marriage  settlement, 
there  was  a.  provision  made  for  the  separate  use  of  the  wife,  to  this  effect;  that  in 
respect  of  pin-money,  the  recital  states  that  it  had  been  agreed  to  provide  £.500  a  year, 
to  be  afterwards  increased  to  £700.  The  operating  part  of  the  instrument,  dropping 
the  naane  of  "  pin-money,"  settled  in  trustees  for  her  life  (in  the  events  there  mentioned 
and  which  happened)  £700  a.  year,  reserved  out  of  the  rents  and  profits  of  her 
estates;  but  as  those  rents  and  profits  became  the  husband's,  this  £700  was  as  much 
given  by  him  as  if  it  had  been  given  out  of  the  reversion  of  the  Greystoke  estates,  in 
the  possession  of  his  father,  which  would  come,  and  wliici]  eventually  did  come  to 
him  upon  his  father's  death,  and  they  were  put  in  settlement  and  conveyed  to  that 
amount;  or  as  if  it  had  been  given  out  of  any  of  the  Norfolk  estates,  when  they  should 
be  vested  in  him  in  possession.  That  this  yearly  sum  came  out  of  her  own  i)roperty 
[651]  made  no  difference  whatever,  in  the  legal  eft'ect  and  substance  of  the  provision  : 
because  whether  he  gave  it  out  of  his  own  estates,  or  reserved  it  out  of  her  estates, 
he  equally  infringed  upon  his  own  right.  Tlie  jn.i  niariti  woidd  have  vested  the 
whole  rents  and  profits  of  her  estates,  just  as  much  as  of  his  own  estates,  in  himself 
during  the  coverture. 

There  is  a  reference  in  the  latter  part  of  the  deed  of  settlement  to  the  same  sum 
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of  £700  a  year,  as  follows  :  That  when  he  should  succeed  to  the  estates  in  which  he  was 
severally  heir  apparent  and  heir  presumptive,  namely,  the  Greystoke  estates  as  heir 
apparent,  and  the  Norfolk  estates  as  heir  presumptive, — that  £.300  a  year  should 
be  added  to  the  £700  a  year  already  set  apart  for  the  wife  in  respect  of  pin-money, 
in  augmentation  of  the  pin-money  thereinbefore  set  apart  and  provided  for  her. 
There  is  then  another  provision  made  contingent  on  the  succession  devolving  upon 
him  of  these  magnificent  estates  ;  £2000  a  year  was  to  be  added  to  her  tiien  jointure : 
the  consequence  of  all  which  was  that,  on  surviving  her  husband,  she  was  to  enjoy 
the  whole  rents  and  profits  of  her  own  estates,  supposing  there  was  no  issue  of  the 
marriage,  and  £2000  a  year  besides  if  he  succeeded  to  his  expected  property. 

Such  was  the  state  of  matters  when  the  marriage  was  solemnized  :  from  a  very 
early  period,  unhappily,  the  mind  of  the  Duchess  proved  to  be  unsound,  though  no 
commission  of  lunacy  was  then  taken  out  against  her ;  she  remained  coliabiting 
with  her  husband,  that  is.  living  in  the  same  house  and  even  occupying  the  same 
chamber  w-ith  liim  till  the  year  1809.  For  the  next  six  years  of  the  Duke's  life  there 
was  more  of  separation  ;  but  this  [6»)2]  is.  at  any  rate,  certain,  that  during  the  period 
from  December  1782  to  December  1815,  when  his  Grace  died,  by  the  inquisition  under 
the  commission  of  lunacy  sued  out  after  the  Duke's  death,  she  was  found  to  have 
been  of  unsound  mind,  without  a  lucid  interval.  She  survived  her  husband  five  years. 
In  1820  a  bill  was  filed  upon  the  suggestion  of  Lord  Eldon,  then  sitting  in  matters 
of  lunacy  :  that  bill  was  dismissed  on  her  death  :  this  bill,  filed  after  ^er  death,  led 
to  the  decree  which  is  now  brought  under  the  review  of  your  Lordships  by  the  present 
appeal. 

The  Duchess  (an  important  fact  which  is  not  denied)  continued  to  enjoy  good 
bodily  healtli  :  she  lived  not  much  in  society,  but  w-as  not  confined  ;  she  went  about 
visiting,  and  was  visited  to  a  certain  extent,  and  the  Duke,  it  is  not  denied  (but  if  so, 
that  will  be  the  subject  of  inquiry),  paid  for  her  maintenance;  and  when  living 
separate  for  several  years  as  she  did,  and  having  a  separate  establishment,  he  paid 
her  milliner's  bills,  carriages,  and,  in  fact,  all  those  personal  expenses  with  which, 
more  or  less,  pin-money  has  connection.  The  committee  having  done  nothing  in  this 
matter  during  her  Grace's  life,  on  her  death  her  personal  representative  preferred  a 
claim  against  the  personal  representative  of  the  Duke,  to  this  efltect :  The  Duchess  had 
a  right  to  so  much  a  year  for  pin-money  ;  if  she  had  been  a  person  of  sound  mind  the 
demand  could  not  have  gone  back  beyond  a  year,  because  beyond  a  year,  or  a  year  and 
a  fraction,  the  Court  never  has  allowed  a  claim  for  pin-money  to  go  back.  But  this 
is  said  to  be  upon  the  presumption,  that  the  wife  by  acquiescence  releases  the  claim  ; 
and  as  that  presumption  can  have  no  jilace  in  the  case  of  a  lunatic,  the  Court,  [653] 
it  is  contended,  is  not  confined  to  the  year,  or  the  year  and  a  fraction,  in  this  case  as 
it  would  be  in  any  other,  but  must  go  back  the  whole  time ;  and  accordingly  £33,000, 
or  thereabouts,  is  the  sum  which  is  substantially  awarded  by  this  decree,  to  be  paid 
by  the  personal  representative  of  the  Duke,  to  the  personal  representative  of  the 
Duchess,  in  respect  of  an  unsatisfied  and  unreleased  claim  of  pin-money. 

First,  I  must  observe,  that  there  is  no  case  in  which  it  has  ever  been  held,  as  far 
as  I  know,  that  the  personal  representatives  of  tlie  wife  can  go  back  for  a  year,  or 
even  any  part  of  a  year,  for  the  arrears  of  pin-money.  That  the  wife  lierself  can  go 
back  is  admitted  ;  but  then  they  say,  on  the  part  of  the  Respondent,  if  the  wife  can 
<ro  back  for  a  year,  it  follows  as  a  matter  of  course  that  her  representative  can  go  back  : 
because  how  can  one  have  a  claim  which  does  nut  survive  to  the  representative?  I 
see  a  very  material  difference  between  the  wife  herself  and  her  personal  representative, 
in  respect  to  pin-money.  There  may  be  no  difi'erence  in  the  case  of  an  ordinary  debt, 
where  there  is  no  peculiar  relation  between  tlie  debtor  and  the  creditor,  which 
peculiar  relation  it  is  that  distinguishes  pin-money  from  all  other  cases.  What 
signifies  it  t')  the  debtor  whether  he  pays  the  creditor  himself,  or  his  personal  repre- 
sentative !  AVhat  signifies  it  to  me,  if  I  owe  £1000  of  annuity  to  A.  B.,  whether  I 
pay  it  to  A.  B.  himself,  or,  if  A.  B.  dies,  I  pay  it  to  C.  his  representative?  I  am. 
bound  to  pay  him,  and  his  executors,  administrators  and  assigns;  and  tliough  at 
law  my  debt  is  not  assignable,  yet  in  equity  it  is  assignable,  and  I  am  bound  to 
pay  the  representative  just  as  much  as  I  was  bound  to  [654]  pay  the  original  creditor. 
But  is  that  the  same  entirely  and  in  all  respects  with  pin-money?  Very  much  the 
reverse. 

This  leads  me  to  consider  what  pin-money  is:   for  what  purpose  and  with  wiiat 
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view  it  is  set  apart  and  provided.  In  what  right  the  wife  enjoys  it,  and  by  what 
obligation  the  husband  pays  it.  It  is  not  an  ordinary  debt ;  it  is  not  a  gift  from  the 
husband  to  the  wife,  out  and  out;  it  is  not  to  be  considered  like  money  set  apart  for 
the  sole  and  separate  use  of  the  wife,  during  the  coverture,  e.\cluding  tiie  jus  mariti; 
but  it  is  a  sum  set  apart  for  a  specific  purpose,  due  to  the  wife  in  virtue  of  a  particu- 
lar arrangement,  payable  by  tlie  husband  by  force  of  that  arrangement  and  for  that 
specific  imrpose.  I  am  subject  to  be  corrected  upon  this  as  upon  all  other  subjects, 
and  to  be  better  informed,  but  I  have  not  in  this  case  received  any  such  correction. 
I  have  not  had  the  benefit  of  any  light  better  than  I  possess  myself;  I  liave  heard 
nothing  whatever  to  shake  my  opinion  that  pin-money  is,  with  respect  to  the  personal 
expense  of  the  wife,  for  the  dress  and  the  pocket-money  of  the  wife;  its  very  name 
implies  a  connection  with  tlie  person  ;  it  means  that  which  goes  to  deck  the  person 
of  the  wife,  and  as  I  should  say,  upon  a  somewhat  larger  construction,  to  pay  her 
ordinary  expenses.  A  person  in  a  humble  station  of  life,  pays  his  wife's  bills  as  he 
pays  his  own;  a  person  in  a  station  a  little  higher,  is  accustomed  to  make,  for  com- 
mon convenience,  an  allowance  to  his  wife  of  so  much  for  house  keeping  expenses, 
and  so  much  over  for  her  own  dress  and  the  dress  of  her  children;  a  person  in  a 
higher  station  still,  makes  a  general  arrangement,  which  probably  extends  over  years, 
if  not  over  the  whole  [655]  coverture ;  and  a  person  in  a  higiier  station, — in  the  highest 
— makes  the  arrangement  of  pin-money  by  the  marriage  settlement ;  which  is  as  much 
as  to  say,  "  you,  the  wife,  shall  not  be  reduced  to  the  somewhat  humiliating  necessity 
of  disclosing  to  mo  every  want  of  a  pound  to  keep  in  your  pocket  ;  or  of  taking  my 
pleasure  and  obtaining  my  consent  every  time  you  want  to  go  tO'  the  milliner's  shop 
to  order  your  dress ;  but  you  shall  have  so  much,  consistent  with  my  estate  and  ray  in- 
come, which  you  shall  retain  apart  from  me  and  exempt  from  my  control."  It  is  a 
refinement  wliich  the  law  has  introduced,  peculiar  to  the  bargain  or  arrangement 
previous  to  and  upon  the  marriage.  The  liusband  exempting  it  from  his  control, 
may  be  supposed  to  say,  "  there  shall  be  your  dress-money,  your  pocketrmoney,  your 
fund  for  separate  personal  expenses  set  apart  for  you  during  the  coverture." 

That  I  take  to  be  clearly  the  nature  of  pin-money;  and  if  it  be  so,  it  is  equally 
clear  that  no  nobleman  or  person  of  however  high  and  honourable  degree,  being  in 
ever  so  wealthy  circumstances,  would  ever  dream  of  making  an  allowance  to  his  wife 
for  pin-money,  if  he  were  at  the  same  time  to  be  paying  all  her  bills  year  after  year, 
her  milliner's  bills  and  others,  over  and  above  her  pin-money.  If  it  is  the  right 
construction  of  law  upon  pin-money,  that  the  husband  is  to  pay  the  bills,  although 
he  has  provided  the  other  fund,  the  sooner  it  is  known  to  all  persons  about  to  enter 
the  state  of  matrimony  the  better.  But  that  being  clearly,  according  tO'  my  view  of 
the  case,  not  the  intendment  of  the  law  upon  the  subject,  and  pin-money  being  such 
as  I  have  described  it,  I  take  this  to  follow  :  that  there  is  a  difference  between  this 
provision  and  a  debt  to  [656]  strangers;  a  difl:'erence  arising  from  a  separate  fund 
being  set  apart  as  pin-money,  and  from  tliu  mode  in  which  it  is  to  be  expended,  the 
kino  of  expense  which  it  is  intended  to  defray ;  an  expenditure  in  wliich  the  husband 
as  well  as  the  wife  may  be  said  to  have  an  interest,  for  the  wife  is  to  dress  according 
to  his  rank,  not  her  own.  Here  the  lady  became  the  wife  of  Mr.  Howard  of  Grey- 
stoke  inmiediately,  but  she  became  in  expectancy  a  Duchess  ;  because  her  husband,  as 
it  was  known  at  that  time,  stood  in  the  line  of  succession  and  made  provision  for  the 
event  of  his  succession  to  Edward  then  Duke  of  Norfolk.  He  was  to  pay  to  his  wife, 
as  Duchess,  so  much  more  jointure,  and  so  much  more  pin-money.  On  Duke  Edward's 
decease  she  was  to  become  the  veiy  first  lady  in  the  land,  as  a  subject;  next  to  the 
Royal  family;  she  was  to  be  provided  for  according  to  the  magnificence  of  that  high 
station  of  Premier  Duchess  of  England,  occupying  the  highest  station  wliich  any 
female  subject  of  the  King,  out  of  his  own  Royal  Family,  could  possess  ;  she  was  to  be 
adorned  according  to  her  degree,  not  as  Miss  'Frances  Fitzroy  Scudamore,  or  Mrs. 
Howard,  but  as  the  wife  of  Charles  Duke  of  Norfolk,  and  hereditary  Earl  Marshal 
of  England.  She  was  to  maintain  that  station  which  she  derive'^  from  being  his 
consort;  a  station  next  to  Royalty  in  the  society  of  this  country.  ,t  was,  tlierefore, 
the  Duke's  interest  that  this  money  should  be  retained  for  supporting  his  wife's  rank, 
and  this  ample  provision  was  made  plainly  with  a  view  to  supporting  the  station  of  his 
wife;  the  Duke  her  husband  had  the  fund  in  a  certain  degree  in  his  own  power,  and 
it  is  in  contemplation  of  that  power  that  the  law  says  "  you  shall  not  go  back  beyond 
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a  year."  If  his  wife  [657]  chose  to  dress  herself  like  a  mechanic's  housewife,  or  a 
farmer's  dame,  or  as  a  mere  servant,  instead  of  the  first  Duchess  of  the  land,  and  to 
pay  £25  of  her  £1000  a  year  for  dress,  instead  of  appearing  in  tlie  attire  becoming 
her  condition  ;  if  instead  of  paying  for  dress,  of  which  the  Duke  of  Norfolk  would 
h.-jve  no  reason  to  be  ashamed  when  he  took  her  to  court,  she  dressed  like  a  trades- 
map's  wife,  and  filed  a  bill  in  Chancery  for  the  savings  of  the  annuities,  the  Court 
of  Chancery  would  not  have  given  lier  an  account  of  the  fund. 

It  is  an  error  to  suppose  that  the  ground  on  which  tliat  Court  would  refuse  to  go 
back  a  year,  is  only  because  of  the  supposed  satisfaction  by  acquiescence ;  that  is  not 
the  sole  reason.  The  Court  refuses  to  go  ba«k  for  this  obvious  reason  ;  tliat  the 
money  is  meant  to  dress  the  wife  so  as  to  keep  up  the  dignity  of  the  husband,  not 
for  the  mere  accumulation  of  the  fund  ;  and  as  it  is  meant  that  the  money  should 
b?  expended  for  the  husband's  honour,  to  support  his  and  her  rank  in  society,  if  the 
feiiime  did  not  choose  to  pay  away  tlie  money  to  the  baron's  himour,  she  would  in 
vain  come  to  the  Court  of  Chancery  and  pray.  "  order  payment  of  £9000  into  my 
banker's,  for  10  years;  for  I  only  spent  £1000,  when  it  was  meant  that  I  should 
spend  £10,000."  The  Court  of  Chancery  would  say,  "  your  Grace  comes  here  in  vain  ; 
you  might  have  asked  it  year  by  year,  and  we,  if  you  had  asked  it,  should  have  given 
it  to  you."  Now  that  is  good  practice,  it  is  sound  reason  and  plain  common  sense; 
it  provides  a  check  and  control  to  the  husband,  it  secures  the  appropriation  of  the 
money  to  its  natural  and  original  purpose;  and  it  is  for  that  view,  quite  as  much  as 
on  account  of  the  presumed  satisfaction  by  acquiescence,  that  the  [658]  Court  of 
Chancery  on  principle,  and  by  a  settled  rule  on  the  subject,  will  not  allow  a  wife  to 
claim  pin-money  beyond  a  3'ear.  This  illustrates  the  reason  urged  by  the  Appellant's 
counsel,  and  the  distinction  they  justly  took  in  the  course  of  this  argument,  between 
the  representative  taking  the  money,  and  the  wife  herself  taking  it.  It  is  one  thing 
to  say,  that  during  the  wife's  life-time,  a  year's  arrear  shall  go  to  the  wife;  and  a 
totally  different  thing  to  say,  that  the  Duke  of  Norfolk  shall  pay  the  wife's  personal 
representative  £1000.  The  Court  of  Chancery  sees  that  the  Duke  of  Norfolk  may 
have  some  interest  and  advantage  in  having  paid  the  wife  £1000  of  arrear,  because 
it  pays  the  milliner's  bills,  which,  but  for  that,  he  is  liable  to  pay  ;  if  she  has  run 
up  £1000  of  debt  with  her  milliner  for  dress,  or  with  her  jeweller  for  the  wear  and 
tear  of  jewellery  and  other  ornaments  ;  if  she  has  incurred  a  bill  which  is  consistent 
witli  the  degree  and  station  ol  the  Duke,  he  might  be  compelled  by  an  action  at  law 
to  pay  it;  but  if  the  pin-money  is  paid  to  the  representative  of  the  wife,  the  Duke  is 
still  liable  to  the  action,  and  that  forms  a  most  material  distinction  between  this  and 
the  case  of  a  common  debt.  If  I  have  a  debt  against  the  Duke  of  Norfolk,  it  is  quite 
immaterial  to  him  whether  he  pays  it  to  me,  or  to  my  representatives  after  my  death  ; 
because  if  he  pays  it  to  my  representatives,  he  is  not  liable  to  pay  it  over  again  ;  but 
very  different  is  this  debt  ol  pin-money  ;  for  if  he  pays  it  to  his  Duchess's  repre- 
sentative the  year  after  her  death,  he  is  liable  to  pay  the  Duchess's  milliners,  if  they 
bring  an  action  against  him  for  her  dress,  even  after  he  has  paid  it  to  the  Duchess's 
personal  representative.  This  is  a  convincing  proof  of  the  total  difference  between 
the  two  [659]  cases  ;  it  illustrates  strongly  that  which  is  the  foundation  of  my  opinion, 
the  difference  between  pin-money  and  other  claims  ;  but  it  also  answers,  and  I  think 
irresistiblv  answers,  the  argument  iirged  with  some  plausibility  for  tlie  Respondents, 
that  if  the  money  due  to  the  Duchess  were  a  year's  arrear,  or  a  year  and  a  fraction 
of  a.  year's  arrear,  as  one  of  the  cases  gives  it,  tlierefore  the  same  must  be  equalh- 
due  to  tlie  Ducliess's  representatives.  No  case  can  be  produced  which  shows  that  a. 
single  farthing  has  been  given  by  the  Court  of  Chancery,  even  for  a  month's  arrear 
of  pin-money,  to  tlie  wife's  representatives  ;  to  tlie  wife  herself  it  has  been  given,  but 
never  to  lier  representatives. 

I  have  dwelt  so  Ions;  upon  this  part  of  the  case,  not  merely  to  illustrate  the  distinc- 
tion I  take  between  pin-money  and  other  separate  estate  of  the  wife,  but  for  another 
reason  also,  because  it  carries  your  Lordships  a  good  way  in  the  argument  upon  that 
part  of  the  case  which  I  am  now  alwut  to  dispose  of,  and  materially  aids  the  Appel- 
lant's arsument,  where  he  denies  altogether  his  liability  even  for  one  year's  arrear 
of  this  pin-money  ;  denies  that  the  personal  representative  of  the  Duchess  lias  a  right 
to  claim  any  arrears. 

I  proceed  now.  my  Lords,  to  apply  the  argument  to  the  first  part  of  the  case,  with 
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which  alone  I  am  now  dealing.  It  is  surely  a  very  imperfect  view  which  is  taken  of 
the  foundation  of  the  cases  in  Chancery,  allowing  a  year's  arrear  to  be  claimed  by 
the  wife  during  her  life,  to  say  that  this  is  owing  to  a  presumption  of  satisfaction 
(if  the  income  of  foniier  years  ;  I  think  tliat  that  is  not  the  only  foundation  ;  I  have 
suggested  another  from  the  nature  of  pin-money;  but  I  will  state  to  your  Lordships 
a  ground  [660]  which  seems  in  the  present  case  decisive  against  the  judgment  of  his 
Honor  ;  there  is  a  presumption  of  actual  satisfaction  of  the  party's  demand  in  this 
way :  The  wife  having  the  pin-money  allowed  her  for  the  purpose  of  her  apparel  and 
pocket-money,  the  Court  says,  "  we  will  not  su|)pose  you  tO'  be  above  a  year  without  the 
means  of  dressing  yourself  according  to  your  rank,  or  paying  your  tradesmen's  bills  : 
but  we  will  suppose  that  the  year  before,  and  in  all  preceding  years,  they  were  paid 
liy  the  husband  :  and  we  know  that  if  he  has  not  paid  theui,  he  is  liable  to  pay  them, 
i)eing  for  necessaries  according  to  his  state  and  degree."  Can  any  person  who  con- 
siders the  subject,  doubt  that  precisely  the  same  presumption  is  applicable  to  the 
case  of  this  noble  lady,  as  to  the  case  of  any  wife  who  might  have  been  of  sane  mind 
all  her  life?  It  is  true  the  Duchess  was  of  non-sane  mind  and  memory  ;  it  is  true  that 
tlie  inquisition  declares  this  affliction  to  have  begun  in  1782.  But  is  a  lunatic  in- 
capable of  receiving  the  benefits  of  the  expenditure  of  money?  May  nut  money  be' 
expended  for  her?  Might  not  the  Duke  pay  her  milliner's  bills?  Might  not  he  pay 
for  the  ornaments  of  the  person  decked  in  them,  to  his  credit  and  her  own?  Might 
not  all  this  hap]ien  year  after  year,  just  as  much  if  she  were  lunatic  as  if  she  were 
of  sound  mind?  The  argument  for  the  Respondent  is  this  :  you  cannot  presume  satis- 
faction, because  she  cannot  release  a  debt,  being  a  lunatic  ;  you  cannot  presume 
silence  to  be  acquiescence,  or  an  abandonment  or  waiver  of  her  claim  ;  because  silence 
in  a  lunatic  would  not  make  that  claim  amount  absolutely  to  anything.  I  agree 
that  generally  speaking  it  does  not;  but  there  is  another  principle,  tluere  is  another 
presumption  to  be  taken  into  the  account,  [661]  which  is  applicable  to  the  case,  and 
that  is  the  ground  upon  which  the  Court  acts  in  giving  nothing  beyond  the  year,  or 
at  most  the  year  and  fraction  ;  the  presumption  is  this,  that  the  money  has  been  paid, 
if  not  directly  to  the  wife  in  money,  yet  received  to  her  use  in  bills  paid  by  the  hus- 
band, in  discharge  of  debts  incurred  for  necessaries,  or  ornaments  for  the  use  of  the 
wife's  person.  Will  any  man  contend  that  such  a  principle  of  decision  does  not 
apply  to  the  case  of  a  lunatic?  Can  it  be  doubted  that  a  lunatio  may  receive  payment 
by  the  discharge  of  her  milliner's  bills,  and  that  thereby  her  demand  for  jjin-monej'' 
may  be  satisfied? 

Pin-money  is,  in  its  nature,  for  the  use  and  purpose  of  paying  these  bills;  the 
only  dift'erence  is,  that  the  Duke  of  Norfolk,  instead  of  paying  over  tO'  his  Duchess 
money  wherewith  she  miglit  pay  lier  milliner,  paid  her  milliner,  and 
saved  her  the  trouble  of  transmitting  the  sum.  The  law  on  this  point, 
at  least,  is  as  clear,  both  in  equity  and  in  lunacy  and  at  common  law, 
as  that  a  man's  eldest  legitimate  son  is  his  heir  to  freehold  land.  A  lunatic 
cannot  bind  himself  by  bond  or  by  bill  :  a  lunatic  cannot  release  a  debt  by 
specialty;  cannot  be  a  cognizor  in  a  statute  merchant.,  staple,  a.  judgment,  warrant 
uf  attorney,  or  any  other  security,  I  admit;  but  that  a  lunatic  cannot  receive  payment 
of  a  debt,  cannot  receive  money's  worth,  and  tliereby  make  himself,  his  executors  and 
administrators,  that  is,  his  assets,  liable  in  discharge  for  what  he  has  received,  I 
hear  to-day  for  the  first  time.  I  do  not  say  that  I  hear  it  broadly  stated,  l>ecause 
the  learned  counsel  are  too  good  lawyers  to  state  such  a  proposition  directly  ;  but 
I  hear  it  assumed  ;  I  hear  arguments  built  on  the  assumption,  arguments  which  but 
for  that  a«sump-[662]-tioin  crumble  into  pieces  the  moment  you  touch  tliem.  It  is 
the  foundation  of  the  whole  of  those  arguments.  I  constantly  pressed  the  learned 
counsel  to  say  what  po«sil)ility  there  was  of  distinguishing  the  ca.se  of  tlie  Duchess 
being  a  lunatic,  from  that  of  any  other  wife  not  being  a  lunatic,  in  respect  of  the 
presumption  of  payment  of  milliner's  bills,  and  upon  the  position  that  the  Duke,  her 
husband,  was  not  bound  to  pay  twice  over  the  money  provided  for  the  payment  O'f 
these  bills  ;  and  I  tliink  I  received  not.  only  no.  satisfactory  answei',  but  no.  a.nswer  at 
all ;  I  generally  received  an  argument  u]ion  anotlier  part  of  the  case,  in  answer  to 
those  inquiries. 

In  the  case  of  the  Earl  of  Portsmouth  {Baxter  v.  Earl  of  Fortsnwuth,  5  Barn,  and 
Cress.  170).  a  heavy  bill  was  made  the  subject  of  an  action,  by  a  coachmaker.  against 
his  committee,   for  whom  I  was  of  counsel.     The  Earl  was  an  undoubted  lunatic, 
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t'ouiid  so  on  inquisition  after  much  litigation:  the  jury  had  carried  back  tiieir 
finding  beyond  the  period  of  tlie  coachmaker's  bill  ;  consequently  tlie  production  of 
that  inquisition  was  prima  facie  evidence  of  the  lunacy.  The  jury,  on  the  trial  of 
the  action,  found  for  the  plaintiff,  under  tlie  direction  of  the  Lord  Chief  Justice;  and 
the  Court  afterwards  refused  to  disturb  the  verdict,  holding  that  the  committee  were 
bound  to  pay,  notwithstanding  the  finding  upon  the  inquisition.  A  case  occurred 
a  year  after  at  York,  to  the  same  effect:  there  we  set  up  a  defence  of  lunacy,  and  Mr. 
Justice  Bayley  would  hardly  allow  the  objection  to  be  raised.  He  said,  "  you  cannot 
stultify  yourselves  in  this  way.  Is  a  man  of  doubtful  sanity  to  go  about  dealing  with 
honest  tradesmen,  and  to  say  afterwards  that  he  will  set  up  his  lunacy  to  [663]  avoid 
paying  the  bills?  There  is  nothing  extravagant  in  this  biU ;  tliere  was  nothing  to 
give  the  jjarty  notice  that  he  was  dealing  with  a  madman  ;  he  got  the  goods  delivered 
*o  him."  A  verdict  was  recovered,  and  the  defendants  never  sought  to  set  it  aside. 
The  practice  is  the  same  in  Chancery  on  matters  of  lunacy.  Nothing  is  more  common 
than  for  the  Chancellor  to  confirm  a  Master's  report,  making  allowances  to  A.  B.  for 
monies  paid  for  the  use  of  tlie  lunatic, — ^to  C.  D.  for  having  maintained  the  lunatic; 
to  E.  F.  for  having  clothed  the  lunatic.  Upon  what  ground  are  all  these  allowances 
ii'ade?  Not  from  kindness,  not  from  charity,  not  for  the  convenience  of  the  parties; 
but  because  they  are  debts;  because  in  the  eye  of  that  Co-urt,  be  it  a  Court  of  Law, 
or  a  Court  of  Equity,  or  the  Chancellor  sitting  in  lunacy,  they  are  valid  debts  incurred 
by  the  insane  person,  and  are  discharged  by  the  justice  of  the  Court.  It  is  certainly 
done  not  for  the  interest  of  the  lunatic,  because  that  would  be  better  consulted  by 
rejecting  the  claim,  and  by  saying,  "  Why  did  you  throw  away  your  money  or  your 
care  on  an  insane  person,  who  had  not  the  power  of  paying  you,  or  binding  himself  to 
pay  you,  and  who  could  give  no  acknowledgment  for  itf ' 

Now  these  cases  can,  upon  nO'  conceivable  principle,  be  distinguished  from  the 
one  I  am  now  considering ;  for  they  all  show  that  a  lunatic, — whose  silence  woidd  be 
no  consent,  whose  acquiescence  would  not  be  a  waiver,  whose  obligation  by  a  bond 
would  not  bind  him,  whose  conusance  of  a  judgment  would  not  bind  him  to  the 
conusee, — may  nevertheless,  by  receiving  tlie  property  of  another,  and  using  it  for 
his  own  benefit,  or,  as  in  this  case,  by  receiving  clothes,  or  the  value  in  payment  for 
[66<tJ  millinery  or  repairs  of  articles  of  dress,  sO'  far  bind  himself  to  the  person  who 
pays  for  the  goods,  as  to  enable  the  latter  to  set  off  the  money  so  paid  for  the  lunatic, 
against  a.  claim  in  our  Courts  in  pari  viateria;  tliat  is,  against  the  claim  of  money 
which  was  provided  as  the  alternative  of  his  not  paying  for  the  goods.  The 
Ouke  pays  for  the  dress,  instead  of  paying  the  £1000  a  j'e;ir  :  and  the  party's  being 
a  lunatic  is  no  more  a  reason  for  refusing  him  the  power  to  set  oft'  money  so  jsaid  to 
the  milliners,  than  if  she  were  a  person  of  sound  mind,  where,  ex  concessis,  it  is  quite 
clear  it  would  be  set  off.  I  feel  no  doubt  whatever  upoo  this  point,  and  have  UO' 
hesitation  in  pronouncing  my  opinion,  that  as  regards  the  judgment  of  the  Vice- 
Chancellor,  it  cannot  stand  ;  that  the  case  must  at  all  events  be  referred  toi  the 
Master,  with  power  to  the  personal  representative  of  his  Grace  the  late  Duke  of 
Norfolk,  to-  set  off  whatever  may  be  proved  to  have  been  properly  paid  by  him  in 
respect  of  the  lunatic's  dress,  etc. 

Upon  the  other  question,  whether  any  claim  at  all  by  the  representative  is  to  be 
allowed.  I  profess  to  have  an  inclination  of  opinion  favourabde  tO'  the  Appellant.  I 
have  stated  generally  tlie  grounds  upon  which  I  distinguish  pin-money  from  all  other 
debts ;  upon  these  grounds,  as  at  present  advised,  I  incline  to  reject  altogetlier  this 
claim  of  pin-money  by  the  personal  representative  of  the  Duchess,  against  the  Duke's 
representative,  as  inconsistent  with  the  nature  of  the  thing.  But  this  part  of  the  case 
i.^  of  the  first  impression.  I  have  heard  tJie  arguments  urged  for  tlie  Respondent 
with  very  great  ability  by  botli  his  learned  counsel,  who-  have  done  all  possible  justice 
to  their  client;  and  I  wish  to  be  assisted  on  tliis  part  of  the  case,  by  tlie  reply  of  the 
learned  counsel  for  the  Appellant. 

[665]  Before  concluding  tliese  observations,  and  closing  them  witli  tJie  proposition 
^^  hich  I  am  about  to  tlirow  out  to  the  parties,  I  shall  add  anotlier  observation,  which 
may,  as  it  strikes  me,  further  illustrate  the  distinction  between  pin-money  and  other 
property  of  the  wife.  I  have  shown  the  distinction  between  a  claim  of  pin-money, 
and  debts  claimed  by  a  stranger  creditor  against  a  stranger  debtor.  But  observe  also 
the  material  difference  between  this  case  of  pin-money,  in  all  its  incidents,  as  well  as 
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in  its  nature  ;  obsei-ve  the  dift'ereut  way  in  which  the  Court  deals  with  it,  and  with 
money  settled  to  tlie  separate  use  of  the  wife.  I  was  surprised  to  liear  it  said  that  these 
cases  "of  separate  estate  are  subject  to  the  same  rule  as  if  they  were  pin-money,  and  that 
the  claim  of  the  wife  in  tliem  also  is  confined  to  a  year.  Can  anybody  seriously 
maintain  that,  as  a  proposition  of  law?  Suppose  I  settle  upon  a  wife,  with  no 
reference  to  pin-money,  £10110  a  year  to  her  sole  and  separate  use,  her  receipts  only  to 
be  a  discharge  and  not  mine,  under  her  power  alone  to  be  recoverable,  and  exempted 
entirely  from  my  control  :  and  suppose  that  I  vest  a  fund  in  trustees  for  that  purpose ; 
can  any  one  doubt  that  the  wife,  who  had  not  received  that  annuity  for  six  years, 
would  have  a  right  to  recover  that  arrear?  Can  it  be  contended  that  the  wife's  claim 
would  be  confined  to  a  single  yesir?  Clearly,  the  trustees  would  be  bound  to  see  thati 
the  whole  amount  was  paid  her.  That  is  the  difference  between  the  provision  of 
separate  estate,  and  pin-money,  which  is  confined  to  a  year  or  a  year  and  a  fraction. 

I  have  spoken  with  distrust  of  my  opinion  upon  one  part  of  the  case,  and  stated 
it  as  only  the  leaning  of  my  opinion.  But  I  expect  to  have  more  [666]  light  furnished 
by  tlie  argument  in  reply.  If  1  eventually  entertain  any  doubt,  I  shall  consult  the 
noble  and  learned  Lord  who  presided  so  long  in  the  Court  of  Chancery.  I  have  taken 
a  full  note  of  the  arguments,  and  of  the  cases  which  have  been  cited,  and  I  shall  be 
able  to  refer  him  to  the  particulars.  I  close  these  observations  with  a  suggestion 
to  the  learned  counsel  for  tlie  Appellant,  to  consider  whether  they  will  be  satisfied 
to  take  an  immediate  reversal,  with  a  remit  to  the  Court  below,  to  send  the  case  to 
the  Master,  with  instructions  to  take  an  account  of  the  payments  made  by  the  Duke, 
and  to  set  them  off  against  the  claim  ;  or  whether  they  will  argue  the  case  on  the 
larger  footing,  which  I  have  before  stated.  If  they  are  satisfied  with  tlie  first  pro- 
position, there  will  be  an  end  of  the  discussion. 

Sir  Charles  Wetherell :  1  opened  a  case  of  total  discharge,  and  I  shall  contend  for 
that. 

The  Lord  Chancellor:  1  am  not  surprised  that  you  do;  we  sliall  hear  your  reply 
on  a  future  day. 

Sir  Charles  Wetherell  replied  :  The  exact  and  lucid  statement  of  the  facts  of  this 
case,  and  of  the  law  as  applicable  to  them,  by  one  of  their  Lordships  on  a  former  day, 
relieved  him  from  the  necessity  of  any  furtlier  argument  on  one  part  of  the  case;  for 
no  one  could  after  that  statement,  if  he  could  before,  doubt  that  this  decree  was 
erroneous  in  not  directing  a  reference  to  the  Master  to  take  an  account  of  the  Duke's 
payments  in  respect  of  the  Duchess'  dress  and  ornaments,  and  to  make  such  inquiries 
as  might  enable  the  Duke's  representative  to  establish  more  completely  the  grounds 
on  which  he  resisted  the  claim  to  arrears.  He  would  still  insist,  [667]  even  with  more 
confidence  than  in  his  opening  address  to  their  Lordships,  upon  the  other  parts  of  the 
Appellant's  defence  to  the  claim  of  the  Respondent ;  first,  that  the  claim  for  arrears  of 
pin-money  was  never  carried  by  a  Court  of  Equity  further  back  than  one  year,  or  a 
year  and  a  fraction,  and  that  the  claim  so  restricted  was  subject  to  a  set-off  and 
deduction  of  such  sums  as  might  be  found,  on  an  account  taken,  to  have  been  paid  by 
the  husband  in  respect  of  the  provision  of  pin-money.  He  cited  in  support  of  that 
proposition,  the  cases  before  referred  to,  and  Farkes  v.  Wliite  (11  Ves.  209),  and  said 
that  any  exception  from  the  general  rule  established  by  these  cases  was  founded  on 
special  circumstances.  But  in  no  case  did  it  appear,  that  after  the  wife's  death,  her 
personal  representative  or  next  of  kin  brought  such  a  claim  as  this  against  the 
husband  or  his  representative.  With  all  the  industry  exerted  on  behalf  of  the 
Respondent,  no  such  case  could  be  produced  ;  law  and  reason  and  common  sense 
were  opposed  to  such  claim. — [The  learned  counsel  repeated  and  adopted  the  Lord 
Chancellor's  arguments  and  conclusion  on  that  point.] 

The  second  and  tlie  only  remaining  question  for  consideration  was,  whether  tlie 
special  circumstances  of  the  case  did  not  aft'ord  peculiar  grounds  for  maintaining 
that  any  claim  to  arrears  must  be  considered  as  extinguished?  These  circumstances, 
instead  of  afl'ording  an  exception  to  the  rule  of  limitation  to  a  year,  should,  on  the 
contrary,  be  held  to  extinguish  the  claim  altogether.  The  arguments  for  the  Re^ 
spondent  went  to  this  extent,  that  the  Duke  iiaving  ex]wnded  a  sum  equal  to,  or  even 
exceeding  the  pin-money,  in  providing  the  Duchess  with  clothes,  etc.,  [668]  was  still 
liable  to  pay  every  penny  of  the  fund  provided  for  that  purpose.  Would  not  that  be 
paying  the  same  thing  twice  ;  first  paying  for  the  articles  supplied,  and  after  they 
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were  supjilied  and  paid  for.  then  payin<j  over  the  fund  out  of  wliich  they  were  pro- 
vided? Was  that  consistent  with  equity  or  justice.'  Was  it  meant  to  be;  ary:ued 
that  the  Duchess  was  entitled  to  the  dre«s  and  paraphernalia,  ultra  the  pin-money/ 
The  answer  of  the  Respondent  to  these  monstrous  propositions  was,  this — tlie  in- 
capat'ity  of  the  Duchess,  by  reason  of  her  lunacy,  to  assent  to  the  due  application  of 
the  fund  :  and  therefore  her  next  of  kin  were  to  have  the  benefit,  and  from  her 
unhappy  situation  to  derive  title  to  the  accumulations  of  the  fund.  Was  it  intended 
to  be  maintained  in  argument,  tliat  a  principle  was  to  be  applied  respecting  a  demand 
in  which  a  feme  covert-  of  unsound  mind  was  concerned,  different  from  that  which 
was  applied  to  a  feme  covert  sane?  The  consequence  of  establishing  such  a  distinction 
would  be,  that  a  husband  of  an  insane  woman,  who  could  not  give  a  receipt  or  release, 
could  never  during  the  coverture,  if  the  insanity  of  the  wife  lasted  so  long,  get  himself 
discharged  from  the  arrears  of  pin-money,  although  he  scrupulously  applied  the 
whole  of  it  to  the  purposes  for  which  it  was  intended  by  the  settlement :  which  would 
be  a  preposterous  and  mischievous  rule. — [The  Lord  Cliancellor:  The  decree  of  the 
Vice-Chancellor  went  on  the  assumi)tion  that  not  one  farthing  of  the  pin-money  had 
been  paid  ;  and  that  the  Master,  under  the  order  directing  him  to  compute  the 
arrears,  had  nothing  tO'  do  but  to  multiply  £1000  by  thirty-three  years,  the  product 
of  which  process  the  Appellant  was  to  pay]. — Had  the  Duke  survived  the  Duchess, 
the  whole  of  tlie  arrears,  if  [669]  any  could  be,  would  have  come  tO'  him :  so  that, 
according  to  the  argument  for  the  Respondent,  the  wife's  pin-money  might,  without 
the  application  of  a  farthing  of  it  for  her  use,  be  thus  made  an  accumulating  fund 
for  the  husband  :  than  which  no  proposition  could  be  more  absurd.  He  cited  on  tliis 
part  of  the  case,  Justice  Dormer's  case  (2  P.  Wms.  265),  Thomas  v.  Bennett  (2  P.  Wms. 
341),  Fowler  v.  Foivler  (3  P.  Wms.  353).  The  Appellant  was  not  bound  by  the  finding 
on  the  inquisition  of  lunacy.  There  was  no  admission  in  the  pleadings  tliat  the 
Duchess  was  without  lucid  intervals.  If  tliere  had  been  one  hour  of  lucid  interval 
in  the  mind  of  the  Duchess,  if  in  any  live  minutes  of  a  lucid  intei-val  during  tlie 
thirty-three  years,  tlie  Duchess  were  proved  to  have  said  or  written  to  tlie  Duke, 
"  What  are  all  these  directions  about  pin-money  for?  I  am  grateful  for  your  pay- 
ments and  kind  treatment  of  me;  for  liaving  been  established  in  my  splendid 
mansion  by  you,  and  kept  in  all  tlie  comfort  and  magnificence  to  which  I  am  entitled  :" 
if  a  letter  containing  such  sentiments  were  produced,  the  whole  argument  fO'F 
thirty-three  years'  arrears  would  have  crumbled  to  atoms. 

The  Lord  Chancellor  :  This  is  a  case  of  great  importance,  and  consequently  it 
was  my  duty  to  see  that  it  should  receive  the  most  ample  discussion  ;  more  especially 
as  I  felt  tliat  it  was  quite  impossible  for  me,  upon  the  best  consideration  I  could  give 
the  case,  to  arrive  at  the  same  conclusion  in  all  respects  as  that  to  which  the  Court 
below  had  come,  and  inasmuch  also  as  this  is  a  case  in  many  respects  novel,  there 
being  little  of  authority  upon  it  in  the  books.  It  is  wonderful  indeed  how  little  tliere 
is  to  be  [670]  found  upon  the  subject  of  pin-money,  notwithstanding  its  occurring 
almost  every  time  that  a  marriage  takes  place  among  pei-sons  of  large  fortune.  You 
cannot  get  from  the  books  even  a  definition  upon  which  you  can  rely;  you  cannot 
trace  the  line  which  divides  it  from  tlie  separate  property  of  the  wife,  with  any 
distinctness :  and  as  to  authority,  either  of  decisions  or  dicta  of  text  writers,  or  ol 
Judges,  there  is  nothing  that  furnishes  a  clear  and  steady  light  on  the  subject;  the 
cases  running  from  pin-money  into  separate  estate,  and  from  separate  estate  into 
pin-money,  in  such  a  way,  that  where  a  text  writer  quotes  a  case,  Brodie  v.  Barry  (2 
Ves.  and  B.  36;  and  2  Roper,  Law  of  Husband  and  Wife,  133),  for  instance,  in 
support  of  a  doctrine  touching  pin-money,  you  look  at  the  book  and  find  it  has  nothing 
to  do  with  pin-money,  and  does  not  support  the  proposition  for  which  it  is  cited. 

I  remain  of  opinion  that  this  decree  cannot  stand.  The  Duchess  of  Norfolk 
having  been  thirty-three  years  insane,  and  the  Duke  having  for  the  whole  of  that  long 
period  of  time,  not  only  paid  the  expenses  of  her  establishment  with  a  munificence 
and  liberality  adequate  to  her  station,  but  having  also,  beyond  a.  doubt,  paid  all  the 
personal  expenses  of  her  Grace,  for  pocket-money,  for  trinkets,  for  millineiy,  in 
short  for  everything  on  account  of  which  pin-money  is  generally  supposed  to  be  pro- 
vided— her  executors  after  her  death  claim  £33,000  as  arreai-s  of  pin-money,  she  hav- 
ing survived  the  Duke  five  years,  during  which  she  had  the  ample  jointure  of 
£2000  a  year  out  of  the  Duke's  estate,  besides  her  own  private  fortune  of  £11,000 
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or  £ll!.000  a  year  ;  all,  in  conser|uence  of  the  lunacy,  aecuiuulatincr.  Her  representa- 
tives proceeded  in  the  exercise  of  a  duty  [671]  which  tliey  could  not  jjerliaps  avoid, 
as  it  Wiis  considered  a  question  fit  to  be  raised,  l>y  Lord  Eldon.  who  sutrg:ested  that  the 
opinion  of  the  Court  should  lie  taken  upon  it.  To  this  demand  the  executors  of  the 
Duke  answer,  "  Vou  cannot  both  have  the  pin-money,  and  also  the  payments  made 
i)y  tlie  Duke  out  e>f  his  own  pocket,  for  the  ver}-  thintrs  to  provide  which  pin-money 
was  given."  I  also  take  leave  to  add,  that  this  distinction  on  the  subject  of  pin- 
money  mu.st  Ije  taken :  There  is  no  case  in  the  books  in  which  pin-money  lias  teen 
given,  not  even  for  one  year,  in  any  case  to  the  representatives  of  the  wife,  for  this 
obvious  reason,  arising-  from  the  nature  of  pin-money,  tecause  it  was  meant  not 
for  the  sustentation  of  the  wife,  but  for  her  dress  and  ornament  in  a  station  suitable 
to  tiie  degree  of  her  husband  ;  sO'  that  the  Court  gives  the  arrear  to  the  wife,  of  a 
ye.ar,  or  a  j-ear  and  a  fraction,  because  if  it  be  not  given  to  the  wife,  the  husband  is 
liable  to  pay  her  debt  for  necessaries  according  to  her  degree,  and  he  advances  the 
money  to  her  in  order  that  he  may  exonerate  himself  from  payment  for  those 
necessaries.  But  if  the  wife  dies,  and  her  personal  representatives  make  the  claim, 
(and  this  does  not  appear  to  have  been  considered  in  the  Court  below),  the  fact  of 
the  husband  or  his  representative  paying  the  arrear  tO'  the  wife's  personal  representa- 
tives, does  not  in  the  least  exonerate  the  husband  or  his  estate,  tecause  he  or  his 
representative  is  just  as  liable  to  pay  the  undischarged  debt  for  necessaries  accord- 
ing to  the  husband's  rank,  as  if  he  had  not  paid  the  amount  to  the  personal  re- 
jiresentatives  of  the  wife.  I  have,  therefore,  no  doubt  whatever,  that  you  cannot  allow 
the  £3.3.000  without  an  account.  The  decree  below-  says  they  are  to  have  the  whole 
.£33,000  without  any  account  ;  so  that  even  if  the  [672]  Duke  had  paid  £2000  a 
year  for  expenditure  of  the  wife  in  the  nature  of  pin-money  expenses,  not  one 
farthing  of  that  can  te  deducted.  At  all  events,  therefore,  there  must  be  an  account 
in  the  Master's  office,  and  credit  allowed  for  pin-money  expenses,  in  so  far  as  the 
Duke's  representatives  shall  be  able  to  prove  to  the  satisfaction  of  the  Master  that  he 
liad  paid  those  pin-money  expenses. 

There  remain  two  other  questions  which  I  must  crave  time  to  consider  further, 
because  on  those  tw-o  my  opinion  is  not  so  clear,  especiall)'  on  the  third  ;  whether  there 
can  be  in  this  case,  any  claim  at  all  for  pin-money?  Whether  there  should  be  allowed 
a  year,  or  a  year  and  a  fraction  to  the  executors,  in  respect  to  which  year,  or  year 
and  a  fraction,  the  cases  have  allowed  it  to  the  wife  herself  1  That  is  a  point  which, 
as  there  is  no  case  or  other  authority  either  way,  I  wish  to  have  time  for  considering. 
With  this  view  I  shall  move  your  Lordships  that  the  further  consideration  of  the  case 
be  postponed,  wishing  only  to  state  here  again,  that  if  the  decision  of  the  Court 
below  be  allowed  to  stand,  and  the  doctrine  be  recognized  that  the  wife  may  accumu- 
late her  pin-money  while  the  husband  pays  her  bills,  and  may  then  leave  tlie  accumu- 
lation to  others,  the  sooner  that  doctrine  is  known  the  better  :  for  I  am  quite  sure 
that,  instead  of  £1200  or  £1500  a  year,  or  £1000  a  year,  which  last  was  the  allow- 
ance in  this  great  family  settlement,  a  much  smaller  and  a  conditional  allowance  only 
will  in  most  instances  be  made  for  the  future. 

The  Lord  Chancellor,  in  moving  final  judgment,  briefly  recapitulated  the  facts 
which  led  to  the  suit,  and  the  proceedings  in  it  up  to  the  decree  of  the  Vice-Chancellor. 
His  Lordship  then  proceeded: — "His  [673]  Honor's  decision  was,  that  an  account 
should  be  taken  by  the  Master  in  the  cause,  of  the  arrears  due  for  pin-money,  from 
the  year  1782  till  the  time  of  the  death  of  his  Grace  (December  1815) ;  and  no  further 
direction  was  given  of  any  otlier  account  to  be  taken,  or  any  credit  to  be  given  to 
the  Duke's  estate  for  any  monies  that  might  have  been  paid  in  respect  of  those  ex- 
penses, to  provide  for  which  the  pin-money  was  settled.  Very  early  in  the  argu- 
ment of  this  case,  I  entertained  an  opinion  that  this  decree  could  not  stand  ;  and  that 
it  was  clearly  erroneous  to  hold,  that  whatever  had  teen  paid  by  the  Duke  was 
immaterial  ;  that  no  payment  by  him  was  to  te  carried  to  the  account:  that  if  the 
very  money  itself  had  been  received  by  her  Grace  during  that  time,  it  should  not 
be  taken  into  the  account:  To  hold  that  no  account  should  be  taken  of  the  pin-money 
expenses  defrayed  by  the  Duke  during  those  thirty-three  years,  appeared  manifestly 
erroneous:  for  the  decree  was  merely  a  reference  to  the  Master  to  multi]ily  £1000 
by  33,  and  to  give  the  whole  to  the  Duchess's  representatives. 

This  opinion  was  confirmed  in  the  course  of  the  arguments,  which  left  me  with 
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a  very  decided  impression,  whicli  I  stated  for  the  convenience  of  the  parties,  in  the 
hearino;  of  the  counsel  on  lioth  sides;  and  I  then  made  a  ])roposition  to>  tlie  learned 
counsel  for  the  Appellant,  that  if  they  would  be  satisfied  with  a  declaration,  and 
with  remitting:  the  cause  to  the  Court  below  with  that  declaration,  so  as  to  take  an 
account  in  the  Master's  office  of  the  payments  made  for  pin-money  expenses,  then, 
without  calling  on  them  to  reply  to  the  elaborate  and  ingenious  arguments  on  the 
other  side,  I  should  have  no  hesitation  in  moving  your  Lordships  to  make  such  an 
order.  As,  however,  I  had  ]ilainly  indicated  the  leaning  of  my  opinion  [674]  upon 
the  rest  of  the  case  also,  I  wa.s  not  surprised  at  the  learned  counsel  preferring  the 
other  alternative,  and  going  on  with  the  reply.  I  then  again  went  into  the  subje^r_ 
and  I  was  glad  to  have  an  opportunity  of  doing  it  in  the  presence  of  an  unusually 
great  number  of  your  Lordships,  greater  than  I  almost  ever  saw  at  any  judicial  pro- 
ceeding, from  the  accident  of  the  case  having  been  protracted  to  the  hour  of  the 
day  at  which  your  Lordships  usually  sit  for  the  ordinary  business  of  the  House.  I 
have  since  held  communication  with  a  number  of  those  noble  persons,  whose  opinioiu 
are  entitled  to  great  weight,  and  I  find  tiiat  my  impression  respecting  the  nature  of 
pin-money  is  by  no  means  confined  to  myself;  that  the  view  I  had  formed  of  it  is 
the  universally  prevalent  view  among  all  who  have  considered  the  matter. 

Upon  a  subject  of  tliis  sort,  where  authority  is  so  scanty,  that  you  hardly  can  find 
any  dictum  in  the  books  as  to  the  purposes  to  which  pin-money  is  devoted,  I  am  far 
from  thinking  little  of  tlie  general  sense  of  your  Lordships,  whO'  are  the  persons  of 
all  others  most  conversant  with  the  nature  and  object  of  pin-money,  and  whose  settle- 
ments are  made  with  reference,  in  some  degree  at  least,  to  its  amount.  It  is  a  very 
material  fact,  in  a  case  where  authority  is  so  little  to  be  had,  that  the  general  opinion 
of  all  those  who  give  pin-money,  either  to  their  own  wives  or  to  the  wives  of  tlieir 
sons  upon  marriage,  should  be  entirely  coincident  with  the  view  to  which  the  argu- 
ment led,  namely  that  it  is  a  sum  allowed  to  save  the  trouble  of  a  constant  recurrence 
by  the  wife  to  the  husband  upon  every  occasion  of  a  milliner's  bill,  upon  every  occa- 
sion of  a  jeweller's  account  coming  in. — I  mean  not  the  jeweller's  account  for  the 
jewels,  because  that  is  a.  very  different  question  ;  but  1  mean  for  the  [675]  rerpair, 
and  the  wear  and  tear  of  trinkets,  and  for  pocket-money,  and  things  of  that  sort.  I 
do  not,  of  course,  mean  the  carriage,  and  the  house  and  the  gardens,  but  the  ordinary 
personal  expenses.  It  is  in  order  to  avoid  the  necessity  of  a  perpetual  recurrence 
by  the  wife  to  the  husband,  that  a  sum  of  money  is  settled  at  the  marriage,  which  is 
to  be  set  apart  to  the  use  of  the  wife,  for  the  purpose  of  bearing  those  personal  ex- 
penses. I  stated  the  consequences  of  this  doctrine,  and  that  they  appeared  to  exclude 
the  claim,  and  left  little  or  no  doubt  upon  the  question,  save  upon  one  part  of  it  ; 
and  that  is,  how  far  jsensonal  representatives  were  entitled  to  go  back  a  year,  or  a 
year  and  a  fraction.  I  stated  the  reasons  why  I  considered,  in  the  first  place,  that 
the  nature  of  pin-money  excluded  the  claim,  by  whomsoever  made,  for  the  by-gone 
thirty-three  years;  and  that  in  the  ne.xt  place,  the  nature  of  pin-money  seemed  also 
to  exclude  a  claim  by  personal  representatives,  even  for  the  smallest  portion  of  the 
period.  I  stated  the  reason  why  the  proposition  of  exclusion,  both  as  to  the  large  and 
as  to  the  lesser  extent,  seemed  to  follow  from  the  nature  of  pin-money.  I  took  further 
time  to  consider  this  part  of  the  case,  and  the  result  has  been  to  confirm  my  o])inion 
upon  both  the  points,  and  I  will  now  shortly  state  the  grounds:  Fir.st,  with  respect 
to  the  whole  period  ;  shall  it  be  said  tliat  the  money  allotted  to  the  wife,  is  so  allotted 
to  her  that  she  may  consider  it  as  a  sum  given  every  year,  to  do  with  it  as  she  pleases? 
That  her  Grace  of  Norfolk,  the  first  lady  in  England  after  the  blood  Royal — who 
takes  precedence  of  all  the  King's  female  subjects  while  her  husband  is  preceded  by 
several  from  ofiicial  rank, — shall  it  be  said  that  this  lady  may  dress  herself  like  a 
peasant's  wife;  may  lay  out  £10  by  the  year  upon  [676]  her  own  personal  expenses; 
may  give  no  monies  either  in  charities  to  the  poor,  or  in  largesse  to  her  servants,  her 
attendants,  or  her  maidens?  In  former  times,  when  pin-money  was  first  introduced, 
the  Duchess  of  Norfolk  had  ladies  in  waiting,  esquires'  wives  and  barons'  daughters, 
just  as  the  Queen  of  England  has  at  this  day.  The  less  aristocratic  habits  of  modern 
times  have  altered  that,  but  pin-money  was  invented  in  the  days  when  the  Uuchess 
of  Norfolk  was  more  like  a  princess  than  a  subject;  shall  it  be  said  then  that  this 
distinguished  lady  is  to  give  no  largesse  to  any  of  her  attendants  or  servants;  that 
she  may  dress  herself  either  so  that  she  shall  not  be  admitted  at  Court,  or  so  that  she 
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sliall  utver  appear  at  a  count}'  meeting,  or  an  assize  ball,  or  upon  any  of  those  occa- 
sions where  the  nobility  of  the  country  show  themselves  amonfj  their  fellow  subjects  : 
that  she  may  dress  lierself  in  such  a  manner  that  she  shall  not  be  able  to  show  her  face 
at  those  places  of  resort,  or  so  that  if  she  appears,  her  noble  consort  shall  be  ashamed 
of  seeing  her  there,  and  of  owning  his  connexion  with  her  ;  that  she  may  in  every  re- 
spect spare  every  expense  upon  her  person,  and  hoard  her  pin-money  ;  that  she  hasi 
a  right  to  do  so  in  neglect  of  the  rank,  and  in  spite  of  the  authority  of  her  husband  : 
and  when  her  husband  dies  tiiat  she  may  claim,  or  when  she  dies  that  her  representa- 
tives may  claim,  the  whole  arrears  of  this  pin-money,  as  if  it  had  been  set  apart  as 
an  annuity  of  which  she  had  a  right  to  the  sole  and  separate  use,  and  to  the  arrears 
of  which  she  had  just  as  good  a  right  as  her  husband  had  to  the  residue  of  the  estate 
upon  which  that  annuity  stands  charged?  Is  that  a.  tenable  proposition?  The 
principle  of  this  decree  cannot  .stop  short  of  that  proposition  ;  they  who  maintain  it, 
must  either  maintain  that  proposition,  [677]  or  they  are  out  of  court  and  can  main- 
tain nothing.  I  deny  that  such  is  the  nature  of  this  provision  ;  it  is  meant  for  the 
wife's  expenditure  on  her  person,  it  is  to  meet  her  personal  expenses,  and  to  deck 
her  person  suitably  to  her  husband's  dignity,  that  is,  suitably  to  the  rank  and  station 
of  his  wife.  It  is  a  fund  which  she  may  be  made  to  spend  during  the  coverture,  by 
the  intercession  and  advice,  and  at  the  instance  of  her  husband.  I  will  not  go  so  far 
as  to  say,  because  it  is  not  necessary  for  the  purpose  of  this  argument,  that  he  might 
hold  back  her  pin-money  if  she  did  not  attire  herself  in  a  becoming  way.  I  should 
not  be  afraid,  however,  of  stretching  the  proposition  to  that  extent,  but  I  am  not 
bound  here  to  do  so,  because  if  during  her  coverture  a  claim  was  made  by  iier,  (and 
this  is  one  distinction  between  the  claim  of  the  wife,  and  the  claim  of  her  personal 
representatives  after  her  death),  the  absurd  and  incredible  state  of  things  that  I 
liave  put  as  the  consequence,  the  case  of  her  attiring  herself  in  an  unbecoming  manner, 
never  could  happen  if  the  pin-money  is  only  to  be  claimed  by  herself  ;  for  in  that 
case  the  Duke  would  of  course  say,  "  If  you  do  not  dress  as  you  ought  to  do,  what 
occasion  have  you  for  pin-money?"  He  need  not  refuse,  but  he  remonstrates;  he 
uses  that  influence  which  the  law  supposes  him  legitimately  to  have  over  his  wife, 
and  sees  that  the  fund  is  duly  expended  for  its  proper  purposes.  The  purpose  is  not 
the  purpose  of  the  wife  alone;  it  is  for  the  establishment,  it  is  for  the  joint  concern, 
it  is  for  the  maintenance  of  the  common  dignity  ;  it  is  for  the  support  of  that  family 
whose  brightest  ornament  veiy  probably  is  the  wife  ;  whose  supjjort  and  strength  is 
the  husband,  but  whose  ornament  is  the  wife.  It  is  to  support  the  dignity  and 
splendour  of  the  joint  establishment  consisting  of  hus-[678]-band  and  wife,  that  part 
of  the  whole  expenditure  is  for  the  support  of  the  wife- herself.  Then  does  it  not  fol- 
low from  thence  that  the  husband  has  a  direct  interest  in  the  expenditure  of  the  pin- 
money  ?  He  has  a  right  tO'  have  the  pleasure  of  it.  to  have  the  credit  of  it,  to  be  spared 
the  eyesore  of  a  wife  appearing  as  misbecomes  her  station:  that  is  the  distinction 
and  the  object  of  pin-money. 

Having  stated  the  principle,  I  have  now  to  show  its  application  to  the  two  branches 
of  this  case;  the  one  relating  to  the  thirty-three  years,  and  the  other  to  the  year, 
or  the  year  and  a  fraction.  I  say  it  follows  from  the  principle,  as  to  the  first  branch, 
that  if  during  the  longer  period  the  expenses  of  her  person,  and  the  demands  upon 
her  pocket  for  those  things  to  which  pin-money  is  applicable,  have  been  defrayed 
liy  her  husband;  if  he  has  not  only  kept,  during  her  unfortunate  illness,  a  separate 
establishment  for  her,  providing  for  those  expenses  for  her,  from  which  pin-money 
stands  apart,  (as  house  and  garden,  servants,  carriage  and  horses),  but  has  also 
during  all  that  time  paid  all  the  milliners'  bills,  all  the  wear  and  tear  of  trinkets, 
all  the  little  expenses  of  pocket-money  ;  then  I  say,  that  even  if  she  were  alive  and  came 
for  an  account,  she  could  not  have  it  both  in  the  one  way  and  in  the  other  ;  she  could 
not  have  it  both  in  kind  and  in  money  ;  she  could  not  have  the  bills  paid  for  her, 
and  the  money  paid  to  her  which  was  originally  settled  upon  her  for  the  sole  purpose 
of  paying  those  bills.  That  I  hold  to  be  a  perfectly  clear  proijosition  ;  yet  no.  account 
whatever  has  been  directed  on  that  principle,  in  the  decree  referring  it  to  the  Master 
to  take  an  account;  and  it  is  not  denied  that  those  expenses  were  paid  by  the  Duka 
during  the  coverture.  In  the  next  place,  there  is  this  ma-[679]-terial  observation, 
\vhicli  applies  to  both  branches  of  the  case,  and  in  my  view  disposes  of  the  whole.  If 
she  comes  forward  and  makes  the  claim  during  coverture,  of  course  the  husband  takes 
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care  tliat  the  bills  are  paid,  and  he  has  an  opijoi-tuuity  of  tontrolliug  her,  no  that  she 
shall  not  go  and  game,  for  example,  with  her  pin-money,  and  leave  him  to  pay  her 
milliners'  bills.  But  if  the  same  claim,  whether  it  be  for  thirty-three  years  or  for 
twelve  months,  may  be  made  by  her  personal  representatives  after  her  death,  either 
upon  the  husband  if  he  is  living,  or  upon  his  representatives  if  he  has  predeceased 
her,  then  what  follows?  he  is  bound  to  pay  the  pin-money,  and  he  is  liable  to  the  bills 
too;  because  the  husband  is  liable  to  pay  the  bills  of  dressmakers  and  other  such  per- 
sons, provided  the  articles  furnished  are  of  a  kind  suited  to  his  and  his  wife's  station 
in  life.  That  is  the  meaning  which  the  law  affixes  to  the  term  necessaries  ;  and  noth- 
ing will  relieve  him  from  the  claim  of  necessaries  except  a  proof  (and  that  only 
when  the  husband  is  living  apart  from  the  wife)  that  they  are  separated,  that  he  has 
made  an  allowance  adequate  to  her  support,  and,  as  tlie  late  cases  in  the  Court  of 
King's  Bench  have  determined,  that  lie  has  actually  paid  the  sum  allowed  for  her 
separate  maintenance.  Nothing  short  of  this  defeats  the  claim  for  necessary  ex- 
penses. Therefore  the  Duke's  representatives  would  be  liable  to  pay  the  bills  for 
which  that  pin-money  was  allotted.  Can  it  be  contended  that  such  is  the  law,  that 
such  is  consistent  with  the  nature  of  this  provision?  It  might  as  well  be  said,  that 
pin-money  means  an  annuity  set  apart,  a  separate  sum  set  apart  for  the  wife  during 
the  coverture,  which  she  may  use  as  she  pleases,  and  come  upon  her  husband  for  her 
personal  expenses  besides  :  such  a  proposition  cannot  be  maintained  in  any  con-[680]- 
sistency  with  principle,  or  deduced  from  any  authority  that  can  be  referred  to  on 
the  subject. 

Upon  these  grounds,  I  have  no  doubt  that  the  Judgment  appealed  from  is  wrong; 
I  have  stated  several  others  upon  fonner  occasions  ;  and,  upon  both  those  proposi- 
tions, everything  which  I  before  said  has  appeared  to  me,  upon  further  consideration. 
to  be  well  founded.  I  have  no  hesitation,  therefore,  in  recommending  to  your 
Lordships  to  reverse  the  decree  of  the  Court  below,  after  making  one  further  observa- 
tion :  it  is  tliis, — that  there  is  not  only  no  one  instance  shown,  but  nothing  like  an 
instance,  of  pin-money  having  been  allowed  except  to  tJie  wife.  It  is  one  thing  tn 
allow  it  to  the  wife,  it  is  another  thing  to  allow  it  to  the  wife's  representatives ;  and 
should  we  affirm  this  decree,  we  should  not  only  go  the  length  of  laying  it  down  that 
pin-money  is  an  unconditional  provision,  and  that  all  that  the  husband  may  have 
paid  for  the  wife  cannot  be  set-off  against  the  claim,  whether  the  claim  be  made  dur- 
ing the  wife's  lifetime,  or  after  lier  decease  by  her  representatives  ;  but  we  should  be 
affirming  another  proposition,  for  the  first  time  :  we  should  be  making  a  precedent, 
the  first  tliat  can  be  shown  to  exist,  of  a  claim  of  pin-money  tO'  any  extent  whatever 
allowed  to  the  wife's  personal  representatives  after  the  wife's  death  ;  and  I  am  not 
prepared  to  advise  your  Lordships  to  make  any  such  precedent :  it  would  be  going 
further  than  any  case  has  yet  gone;  it  would  be  contrary  to  every  principle  of  the 
law  generally,  and  to  the  whole  spirit  of  the  law  upon  this  subject. 

The  question  was  then  put,  and  the  decree  w-as  reversed. 
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MARGARET  TOULMIN,  THOMAS  BUTTERFIELD  SIMPSON,  and  BRYAN 
ROhME,—Appenfint.^:  JOHN  COFLA'NB,—Respo/ident. 

[Mews'  Dig.  X.  901,  912.     S.C.  S  Bli.  N.S.  918  ;  and  for  later  .stages  in  the  same  pro- 
ceedings see  3  Y.  and  C.  Ex.  :582,  625  :  and,  in  H.L.  7  CI.  and  F.  350  :  West,  164  .J 

R.  T.  and  A.  T.  having  carried  on  business  in  partnership  in  equal  moieties,  the 
former  retired,  leaving  large  sums  due  to  the  partnership  from  its  customers, 
and  some  debts  also  owing  from  the  jiartnership.  A.  T.  entered  immediately 
into  partnership  in  the  same  business  with  C,  and  it  was  agreed  between 
them,  but  not  in  writing,  that  upon  A.  T.'s  bringing  into  the  new  partnership 
£40,000  of  good  debts  owing  from  customers  of  the  then  late  partnership,  for 
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the  purpose  of  meeting  daiuis  of  debts  from  that  partnership,  transferred  to 
tlie  accounts  of  the  new  partnership,  A.  T.  should  be  entitled  to  two-tliirds  of 
the  new  partnership,  and  C.  to  one-third.  This  partnership  business  was 
carried  on  for  14  years  without  any  settlement  of  accounts,  or  any  entry  in 
the  books  declaring  the  terms  of  the  partnership.  It  appeared  that  within  the 
first  five  or  six  years,  £40,000  were  received  from  the  debtors  of  the  former 
partnership,  but  not  so  much,  if  the  advances  to  them  by  the  new  firm  were 
deducted  from  their  payments.  Held  that  £40,000  of  good  debts  were  brought 
in  according  to  the  intent  and  spirit  of  the  agreement. 
Monies  paid  by  debtors,  without  specifically  appropriating  them,  are  to  be  applied 
in  discharge  of  their  oldest  debts. 

For  several  years  previous  to  the  year  1806,  Kichard  Toulmin  and  Abraham 
Toulmiu,  both  since  deceased,  carried  on  the  business  of  navy  agents,  in  [682] 
partnership  together,  in  equal  shares.  That  partnership  was  dissolved  on  the  31st 
of  August  1806,  in  consequence  of  the  lunacy  of  Richard  Toulmiu.  Abraham  Toul- 
min having  then  become  entitled  to  carry  on  the  business  on  his  own  account,  formed 
a  partnership  with  the  Respondent;  and  they  carried  on  the  business  of  navy  agents 
in  partnership,  under  the  style  and  firm  of  Toulmin  and  Copland,  from  the  1st  of 
September  1806  to  the  4tli  of  January  1819,  when  Abraham  Toulmin  died,  having 
by  his  will  bequeathed  all  his  estate  and  effects  to  the  Appellant  Margaret  Toulmin, 
his  widow,  and  appointed  her  and  the  other  Appellants  executrix  and  executors 
thereof,  who  duly  proved  the  same,  and  thereby  became  liis  legal  personal  represen- 
tatives. 

There  being  no  deed  or  written  memorandum  of  the  terms  of  the  partnership 
bet-ween  Toulmin  and  Copland,  a  dispute  arose  between  the  Appellants  and  Respond- 
ent, respecting  each  partner's  share  in  the  capital  and  profits  of  the  business;  and 
on  the  16th  of  January  1819,  the  Appellants  filed  their  bill  in  the  Court  of  Exchequer 
against  the  Respondent,  making  also  the  Governor  and  Couq)any  of  the  Bank  of 
England,  in  whose  books  a  sum  of  £16,000  in  stock  was  then  standing  in  the  name 
of  and  as  belonging  to  the  partnership  of  Toulmin  and  Copland,  Defendants  tliereto. 
The  bill  stated  (amongst  other  things)  that  on  or  about  the  1st  of  September  1806,  it 
w-as  agreed  by  and  between  A.  Toulmin  and  the  Respondent,  that  the  Respondent 
should  become  a  copartner  with  the  said  A.  Toulmin,  in  carrying  on  the  said  business 
of  navy  agents,  and  should  bring  into  the  business  £8000.  That  A.  Toulmin  should 
be  entitled  to  two-third  shares  of  tlie  profits,  and  the  Respondent  to  the  remaining 
one-third  share.  Tliat  the  business  had  been  carried  [683]  on  upon  these  terms,  up 
to  the  time  of  the  death  of  A.  Toulmin,  (except  that  the  Respondent  did  not  bring  into 
the  concern  more  than  £4000),  and  that  the  said  business  was  vei-y  profitable.  The 
bill  jsrayed  for  the  usual  accounts  of  the  partnership  dealings,  and  for  a  receiver  of 
the  outstanding  debts;  and  also  that  the  Respondent  be  restrained  by  injunction 
from  collecting  the  same,  and  from  transferring  the  stock  standing  in  the  name  of 
the  fii-m  in  the  Bank  books,  and  that  the  Governor  and  Company  of  the  Bank  be 
restrained  by  the  like  injunction  from  permitting  such  transfer. 

The  Respondent  by  his  answer  stated,  that  tlie  copartnersliij)  was  to  be  carried 
on  upon  the  terms,  that  A.  Toulmin  should  bring  into  the  concern  good  outstanding 
debts  due  to  the  partnership  of  R.  and  A.  Toulmin.  to  the  amount  of  £40,000  at 
least,  in  order  to  set  them  against  debts  to  that  amount  due  from  that  concern,  and 
by  that  means  to  preserve  the  connexions  of  the  old  firm  to  the  new  firm,  without  sub- 
jecting tlie  latter  to  liability  for  the  debts  of  the  former.  That  the  Respondent  should 
bring  into  the  partnershi]i  £4000  in  cash.  That  upon  these  conditions  being  ful- 
filled on  both  sides,  A.  Toulmin  should  be  entitled  to  two-thirds  of  the  profits?  and 
subject  to  the  like  proportion  of  any  losses  that  might  be  sustained,  and  that  the 
Respondent  should  be  entitled  to  the  remaining  one-third  of  the  profits,  and  subject 
to  one-third  of  any  losses  of  the  partnership  ;  but  that  at  the  expiration  of  five  years 
from  the  time  of  such  agreement,  they,  A.  Toulmin  and  the  Respondent,  were  to  be 
interested  as  partners  in  equal  shares;  and  in  case  A.  Toulmin  should  fail  to  brin<' 
in  good  and  available  debts  to  the  amount  of  £40,000  from  the  old  partnership,  to 
answer  the  purposes  before  men-[684]-tioned,  the  partnership  should  in  that  case  be 
carried  on  upon  equal  terms,  botli  being  entitled  to  equal  moieties  of  profit^    and 
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liable  to  the  losses  in  like  moieties.  Tiie  Respondent  in  Lis  said  answer,  insisted 
that  A.  Toulmin -failed  to  bring  in  the  said  sum  of  £-iO,000  of  good  debts  of  the  former 
copartnership,  and  that  the  latter  alternative  of  the  agreement  was  adopted  and 
acted  upon  by  him  and  A.  Toulmin,  and  that  they  tecame  interested  in  the  partner- 
ship in  equal  shares  from  the  1st  September  1806  to  January  1819  ;  and  he  submitted 
that  he  was  entitled  to  half  of  the  profits  of  the  partnerehip  concern. 

The  Respondent  on  the  29th  of  January  1819,  and  before  putting  in  his  said 
answer,  made  an  affidavit  in  support  of  a.  motion  in  the  cause.  That  alBdavit,  as  far 
as  it  is  material  to  be  here  stated,  was  to  this  effect :  "  That  he  (the  Respondent)  and 
A.  Toulmin,  the  testator  named  in  the  pleadings,  became  concerned  together  as  co- 
partners in  the  business  of  navy  agents  in  1806,  and  continued  sO'  concerned  together 
until  the  death  of  the  said  A.  Toulmin  on  the  Ith  of  Januai-y  1819  ;  and  that  it  was 
on  the  formation  of  such  copartnership,  in  the  first  instance,  agreed  between  this 
deponent  and  the  said  A.  Toulmin,  that  upon  A.  Toulmin's  bringing  into  the  co- 
partnership between  him  and  deponent  £40,000  of  good  debts,  which  were  owing 
to  tlie  late  concern  carried  on  in  partnership  between  the  said  A.  Toulmin  and 
Richard  Toulmin,  for  the  purpose  of  meeting  the  claims  by  debts  transferred  from 
the  said  firm,  and  upon  deponent's  bringing  £4000  into  the  said  partnei-ship  con- 
cern between  him  and  the  said  A.  Toulmin  :  A.  Toulmin  sliould  be  entitled  to  two- 
thirds  of  tliat  concern,  and  deponent  to  the  other  third  :  but  the  said  A.  Toulmin  not 
being  able  to  [685]  bring  £40,000  of  good  debts  into  the  partnership,  it  was  after- 
wards agreed  between  deponent  and  the  said  A.  Toulmin,  that  they  should  carry  on 
their  said  partnership  business  upon  equal  terms  as  to  profit  and  loss,  and  they  did 
accordingly  so  carry  on  such  trade  or  business;  and  the  said  A.  Toulmin  and  de- 
ponent never  came  to  any  settlement  of  accounts  together  touching  the  said  partner- 
ship concern,  but  all  accounts  from  the  commencement  of  such  partnership  were,  at 
the  time  of  the  death  of  the  said  A.  Toulmin,  open  and  unsettled. 

The  Governor  and  Company  of  the  Bank  of  England  duly  put  in  tlieir  answer 
to  the  Bill,  and  the  same  was  ordered  to  be  dismissed  as  against  them,  in  February 
1827. 

The  cause  being  at  issue  between  the  Appellants  and  Respondent,  several  witnesses 
were  examined,  and  a  great  deal  of  documentary  evidence  also  was  adduced  on  both 
sides.     The  substance  of  the  evidence  is  hereinafter  stated. 

The  Lord  Chief  Baron,  on  the  hearing  of  the  cause  in  June  1828,  ordered  it  to  be 
referred  to  the  Master  to  inquire  whether  the  said  A.  Toulmin  brought  into  the 
partnership  of  Toulmin  and  Copland  £40,000  of  good  debts  due  to  the  partnership 
concern  of  R.  and  A.  Toulmin,  according  to  the  true  intent  and  meaning  of  the  agree- 
ment stated  in  the  Respondent's  affidavit,  upon  the  footing  of  which  the  late  partner- 
ship commenced,  and  to  inquire  whether  the  said  agreement  was  at  any  time  after 
the  commencement  of  such  partnership  varied  or  altered  ;  and  if  on  making  those 
inquiries,  it  should  be  found  that  A.  Toulmin  brought  in  the  £40,000  of  good  debts 
as  aforesaid  according  to  the  said  agreement,  and. that  the  agreement  was  not  after- 
wards varied,  then  the  said  late  partnership  [686]  was  to  be  considered  as  in  thirds, 
the  Respondent  taking  one-third  only,  and  the  accounts  should  be  taken  on  that 
footing  ;  and  in  that  event  the  Master  was  directed  to  take  an  account  oif  what,  if 
anything,  was  due  to  the  Appellants  as  the  legal  pei-sonal  representatives  of  A. 
Toulmin  for  two-third  shares  of  the  profits  of  the  partnership,  and  to  take  an  account 
of  what  was  due  to  the  Respondent  for  on^third.  And  if  it  should  be  found  that  A. 
Toulmin  brought  into  the  said  pai'tnership  the  said  £40,000,  according  to  the  true 
intent  and  meaning  of  the  said  agreement,  and  that  the  agreement  was  afterwards 
varied  or  altered,  then  the  Master  was  to  take  the  accounts  of  the  partnersliip  profits 
on  the  footing  of  such  altered  agreement.  But  if  the  Master  should  find  that  A. 
Toulmin  did  not  bring  into  the  partnership  of  Toulmin  and  Copland  the  saia  £40,000 
of  good  debts  of  the  old  finu,  then  lie  was  to  take  the  accounts  of  the  partnership 
between  A.  Toulmin  and  the  Respondent  on  the  footing  of  a  pai-tnei-ship  in  equal 
shares.  And  the  Master  was  at  liberty  to  make  a  separate  report  on  any  of  the 
matters  so  referred  to  him. 

The  material  parts  of  the  evidence  read  on  behalf  of  the  Appellants  on  the  hear- 
incr,  previous  to  this  order  of  reference,  consisted  (besides  the  Respondent's  affidavit 
before  stated)  of  the  depositions  of  Mr.  S.  S.  Toulmin,  solicitor  for  the  Appellants, 
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and  of  Mr.  R.  Reynolds,  a  customer  of  the  tirni  of  Touhuin  and  Copland,  in  answer 
to  interro'i-atories.  The  former  deposed  in  substance,  that  in  the  summer  of  1827, 
he  examin'ed  the  books  of  account  of  the  firm  of  R.  and  A.  Toulmin,  from  February 
1796  to  the  31st  of  August  1806,  for  the  purpose  of  ascertaininf;  wiiat  profits  or 
losses  had  been  made  or  sustained  by  that  firm  :  and  he  found  clear  profits  durini;- 
that  period  amounting  to  [687]  £27,974,  averaging  yearly  about  £2650.  He  at  the 
same  time  examined  the  books  of  account  of  the  late  firm  of  Touhuin  and  Copland, 
for  the  purpose  of  ascertaining  the  amount  of  Copland's  capital  therein  :  he  found 
that  these  accounts  were  generally  balanced  on  the  31st  of  August  in  each  year,  and 
that  the  largest  amount  of  Copland's  capital  at  any  period  was  £4880.  He  further 
examined  those  books  for  the  purpose  of  ascertaining  whether  the  late  firm  paid  or 
received  any  monies  on  the  account  of  the  firm  of  R.  and  A.  Toulmin  ;  and  he  found 
that  Toulmin  and  Copland  received  the  sum  of  £56,037  on  account  of  debts  to  R. 
and  A.  Toulmin,  and  paid  £38,624  on  account  of  debts  due  from  R.  and  A.  Toulmin  ; 
that  £31,796  of  the  said  £56,037  had  been  received  by  the  1st  of  September  1807. 
and  a  further  sum  of  £8575,  other  part  of  the  said  £56,037,  had  been  received  by 
the  1st  of  September  1808. — Mr.  Reynolds  deposed  to  a  conversation  which  he  had 
tvith  the  Respondent  in  April  1819,  on  the  subject  of  the  disputes  between  the  latter 
and  the  Appellants,  and  in  which  the  Respondent  said  that  he  had  only  brought 
£4000  into  the  concern  ;  that  one  Roper  also  brought  in  £4000,  and  that  Respondent 
was  to  receive  one-third  part  of  the  profits;  that  on  deponent's  observing"  that  he 
understood  Respondent  claimed  half.  Respondent  replied  that  the  executors  (mean- 
ing the  Appellants)  offered  to  allow  him  four-ninths,  and  deponent  might  tell  Mrs. 
Toulmin  (the  Appellant)  that  that  proportion  of  the  profits  would  satisfy  the  Re- 
spondent, and  would  settle  everything  in  dispute  between  tliem. 

The  additional  evidence  for  the  Apiiellants  produced  before  tlie  Master,  for  his 
inquiries  under  the  said  order  of  reference,  consisted  of  extracts  from  the  books 
[688]  of  account  of  the  partnership  of  Toulmin  and  Copland;  of  affidavits  of  the 
said  S.  S.  Toulmin,  and  of  a  record  of  a  judgment  hereinafter  mentioned.  The 
accounts  in  effect  showed  that  the  partners  were  in  the  habit  of  drawing  money  from 
the  partnership  funds  for  their  private  purposes,  and  that  where  they  were  separately 
indebted  to  the  same  individual  on  their  private  respective  accounts,  such  several 
debts  were  sometimes  paid  by  a  partnership  cheque  on  the  partnership  bankers,  and 
the  amount  so  paid  for  either  partner  was  debited  to  his  private  account.  The  books 
of  account  further  showed  the  mode  of  transferring  the  debts  due  to  and  from  the 
firm  of  R.  and  A.  Toulmin,  and  of  keeping  and  balancing  the  accounts. 

Tlie  affidavits  of  S.  S.  Toulmin,  sworn  the  6th  and  22d  of  July  1829,  and  the 
15th  February  1830,  stated  that  the  deponent  carefully  examined  the  books  of 
account  of  the  firm  of  Toulmin  and  Copland,  for  the  purpose  of  ascertaining  whether 
that  firm  ever  received,  on  account  of  such  of  the  customers  of  the  firm  of  R.  and  A. 
Toulmin  as  were  debtors  to  such  last-mentioned  firm,  any  surplus  monies,  after 
deducting  the  advances  made  to  such  custoniers  by  the  firm  of  Toulmin  and  Copland  ; 
and  if  so,  what  was  the  amount  of  the  surplus  monies  so  received  during  the  first  six- 
years  of  the  partnership  of  Toidmin  and  Copland,  wliich,  if  Toulmin  and  Copland 
were  entitled  to  deduct  such  advances,  would  have  been  applicable  in  discharge  of 
the  debts  due  from  such  customers  to  the  firm  of  R.  and  A.  Toulmin.  And  deponent 
further  said,  the  schedule  marked  E,  produced  and  shown  to  deponent,  contained, 
to  the  best  of  his  knowledge  and  belief,  a  full,  true  and  particular  account  of  such 
surplus  monies,  together  with  the  times  when  [689]  and  the  persons  from  whom  or 
on  whose  account  they  were  respectively  received. 

The  schedule  referred  to  was  intitled  "  Schedule  containing  an  account  of  the 
surplus  monies  received  by  Toulmin  and  Copland  from  the  customers  of  R.  and  A. 
Toulmin,  after  deducting  the  advances  made  to  such  customers;  from  the  31st  of 
August  1806  to  the  1st  of  September  1812,"  and  was  added  up  on  the  3l8t  of  August 
in  every  year,  and  the  amount  carried  over  to  the  next  year  ;  and  by  such  schedule  it 
appeared  that  the  amount  of  sums  received,  from  the  commencement  of  the  partner- 
ship of  Toulmin  and  Copland,  to  the  end  of  each  of  the  following  years,  was, — 

31st  August  1807 £23,652     1     4 

31st  August  1808 29,897     8     1 

31st  August  1809 34,170   16     4 
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31st  Aucrust  1810 £37,204     5     1 

31st  August  1811 40,070     i     5 

31st  August  1812 42,171   19     6 

And  deponent  said,  this  schedule  was  made  out  by  striking  a.  balance,  or  taking 
issue,  upon  every  distinct  item  of  receipt  and  payment,  on  account  of  the  debtors  of 
the  firm  of  R.  and  A.  Toulmin  ;  and  that  after  the  31st  of  August  1812,  and  before 
the  termination  of  the  partnership  of  Toulmin  and  Copland,  further  monies,  to  tlie 
amount  of  £11,481    19s.   Id.  or  thereabouts,   were,   upon  the  principle  adopted  by 
deponent  in  making  out  the  said  schedule  (('/;  case  siic/i  principle  iras  in  fact  ap- 
p/icable),  received  Iw  the  partnei-sliip  of  Toulmin  and  Copland,  on  account  of  the 
debts  which  would  upon  such  principle  have  been  due  to  the  firm  of  R.  and  A.  Toul- 
min.    And  deponent  said  that  he  had  particularly  examined  the  accounts  of  Captain 
Douglas  and  Mrs.  Woodmeston,  in  tlie  [690]  account  books  of  Toulmin  and  Copland, 
and   it  there  appeared  that  on  the   1st  of   September   1806,  Captain   Douglas  was 
indebted  to  the  firm  of  R.  and  A.  Toulmin  in  the  sum  of  £66,  and  that  Mrs.  Wood- 
meston was  indebted  to  the  same  firm  in  the  sum  of  £54.     That  deponent  examined 
the  account  of  Captain  Douglas,  for  the  purpose  of  ascertaining  wliat  was  the  balance 
due  from  him  on  the  4th  of  May  1809,  and  whether  on  that  day  the  firm  of  Toulmin 
and  Copland  had  received  on  his  account  monies  sufficient  to  discharge  the  debt  so 
due  from  him  tO'  R.  and  A.  Toulmin,  and  also  whether  on  that  day  Toulmin  and 
Copland'had  received  on  his  account,  sufficient  monies  to  discharge  tlie  debt  so  due 
from  liim  to  R.  and  A.  Toulmin.  after  deducting  the  advances  made  to  him  by  the 
firm  of  Toulmin  and  Copland.     And  it  appeared  by  the  said  books,  that  if  tlie  account 
of  Captain  Douglas  had  been  balanced  on  the  said  4th  of  May  1809,  the  balance  due 
from  him  on  that  da}-  would  have  been  £469  14s.,  exclusive  of  interest  from  the  1st 
of  September  then  last  ;  and  it  also  appeared  that  on  the  said  4th  of  May,  Toulmin 
and  Copland  had  received,  on  account  of  Captain  Douglas,  monies  sufficient  to  dis- 
charge the  debt  due  from  him  to  R.  and  A.  Toulmin,  but  had  not  received  on  his 
account  monies  sufficient  to  discharge  the  debt  due  from  him  to  R.  and  A.  Toulmin, 
after  deducting  the  advances  made  to  him  by  Toulmin  and  Copland.     And  deponent 
examined  the  account  of  Mrs.  Woodmeston,  for  the  purpose  of  ascertaining  whether 
on  the  12th  of  February  1817,  the  firm  of  Toulmin  and  Copland  had  received  on  her 
accoimt,  monies  sufficient  to  discharge  the  debt  due  from  her  to  the  firm  of  R.  and  A. 
Toulmin,  and  also  whether  on  that  day  Toulmin  and  Copland  had  received  on  her 
account  monies  sufficient  to  discharge  the  debt  [691]   due  from  her  to  R.   and  A. 
Toulmin,  after  deducting  the  advances  made  to  her  by  Toulmin  and  Copland.     And 
it  appeared  by  the  said  books,  that  on  the  said  12th  of  February  1817.  Toulmin  and 
Copland  liad  received,  on  account  of  Mrs.  Woodmeston,  monies  sufficient  to  discharge 
the  debt  due  from  her  to  R.  and  A.  Toulmin,  but  had  not  received  on  her  account 
monies  sufficient  to  discharge  the  debt  due  from  her  to  R.  and  A.  Toulmin,  after 
deducting  the  advances  made  to  her  by  Toulmin  and  Copland. 

The  affidavits  further  stated,  that  Captain  Douglas  and  Mrs.  Woodmeston  being 
so  indebted  to  the  firm  of  R.  and  A.  Toulmin,  on  the  1st  of  September  1806,  the 
former  in  the  said  sum  of  £66,  the  latter  in  the  said  sum  of  £54  ;  these  debts  were 
afterwards  transferred,  and  the  accounts  carried  on  by  tlie  firm  of  Toulmin  and 
Copland,  in  like  manner  as  the  other  debts  due  to  the  firm  of  R.  and  A.  Toulmin  :  and 
that  it  also  appeared  by  such  books,  that  on  the  30th  of  October  1806,  the  firm  of 
Toulmin  and  Copland  had  paid  or  advanced  on  the  account  of  the  said  Captain 
Douglas  several  sums  of  money,  amounting  in  the  whole  tO'  the  sum  of  £62,  and 
making,  together  with  the  said  sum  of  £66,  the  sum  of  £128  ;  and  that  on  the  same 
30tli  of  October,  the  firm  of  Toulmin  and  Copland  received  on  account  of  the 
said  Captain  Douglas  the  sum  of  £100,  leaving  tlie  sum  of  £28,  with  interest, 
remaining  due  from  him  ;  that  on  the  1st  of  November  following,  the  firm  of  Toulmin 
and  Copland  paid  to  Captain  Douglas  the  further  sum  of  £452,  thereby  increasing 
the  balance  due  from  him  to  the  sum  of  £480,  which  balance  was  never  paid  oil", 
though  an  action  was,  as  deponent  believed,  brought  for  it  by  Toulmin  and  Copland, 
as  their  own  property. 

The  attorney  of  Toulmin  and  Copland  in  that  action  against  Captain  Douglas, 
deposed,  in  a  joint  affidavit  [692]  witli  the  said  S.  S.  Toulmin,  that  the  said  .action 
was  settled  by  Toulmin  and  Copland  accepting  a  warrant  of  attorney  of  the  said 
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Captain  Douglas,  with  a  ineuioranduni  indorsed  thereon,  that  it  was  given  for 
securing  the  payment  to  Touhuin  and  CopLind  of  the  sum  of  £,b02,  being  the 
balance  of  accounts  due  from  Captain  Douglas  to  them,  together  with  interest,  in 
manner  therein  mentioned  ;  and  also  a.  memorandum  of  agreement  made  between 
Captain  Douglas  and  Toulmin  and  Copland,  whereby,  after  reciting  (amongst  otiier 
things)  that  the  said  Captain  Dougla,s  wa,s  indebted  to  Toulmin  and  Copland  in 
the  sum  of  £502,  he  agreed  with  them  that  lie.  Captain  Douglas,  should  forthwith 
convey  and  assign  to  them,  Toulmin  and  Copland,  their  heirs,  executors,  etc.,  all 
his  estate  and  interest  in  premises  therein  ])artiL'ularly  described,  as  a  collateral 
security  for  the  payment  of  the  said  sum  of  £502.  And  deponent,  S.  S.  Toulmin, 
for  himself  said,  that  it  appeared  by  the  books  of  account  of  the  firm  of  Toulmin 
and  Copland,  that  if  the  account  of  Cai)tain  Douglas  therein  contained  had  been 
balanced  on  the  26th  of  May  1809,  the  balance  due  from  him  would  have  been 
£469  14s..  exclusive  of  interest  from  the  1st  of  September  then  last  past;  and  that 
it  appeared  by  the  said  account  of  Captain  Douglas,  that  on  the  26th  and  30th  of 
May  1809  respectivel3%  the  firm  of  Toulmin  and  Copland  had  received,  on  account  of 
Captain  Douglas,  monies  suflScient  to  discharge  the  debt  due  from  him  to  the  firm 
of  R.  and  A.  Toulmin,  and  had  not,  on  either  of  the  said  two  last-mentioned  days, 
received  on  his  account  monies  sufficient  to  discharge  the  debt  due  from  him  to  the 
firm  of  R.  and  A.  Toulmin,  after  deducting  the  advances  made  to  him  by  tlie  firm 
of  Toulmin  and  Copland. 

The  warrant  of  attorney  and  agreement  referred  to  [693]  in  the  affidavits  were 
produced  and  verified  before  tiie  Master,  as  was  a.lso'  an  affidavit  of  the  Respondent, 
who  therein  swore,  in  order  to  hold  Captain  Douglas  to  bail  in  the  said  action,  tliat 
he,  Captain  Douglas,  was  indebted  to  him  and  A.  Toulmin  his  partner,  for  work  and 
labour  perfonned  by  them  as  navy  agents,  at  his  request,  and  for  money  lent, 
commission,  interest,  etc.  The  record  of  the  judgment  produced  before  the  Master 
was  of  an  action  in  the  Court  of  Exchequer,  in  which  Toulmin  and  Copland  recovered 
against  Mrs.  Woodmeston  the  before-mentioned  debt  of  £32  due  from  her. — (These 
documents  were  put  in  evidence  for  the  purpose  of  showing  that  Toulmin  and 
Copland  dealt  with  the  debts  due  from  debtors  of  the  old  firm,  as  if  they  liad 
become  debts  due  to  themselves.) 

The  evidence  for  the  Respondent  consisted  of  depositions  of  witnesses,  in  answer 
to  interrogatories,  with  exhibits  of  accounts,  of  office  copies  of  proceedings  in  the 
Court  of  Chancery  in  the  matter  of  lunacy  of  R.  Toulmin,  the  former  partner  of 
A.  Toulmin  ;  and  of  affidavits.  The  depositions  of  the  witnesses,  as  far  as  it  is 
material  to  state  them,  were  as  follows: — John  Edmonds  said,  he  went  into  the 
employment  of  Toulmin  and  Copland  in  1812,  as  clerk,  and  continued  in  it  to  the 
death  of  A.  Toulmin  in  1819  ;  tliat  during  the  whole  period  of  his  employment  he 
had  the  care  of  the  partnership  books,  under  the  superintendence  of  the  principals  : 
that  A.  Toulmin,  who  more  particularly  attended  to  the  books,  told  deponent  in 
1813  that  the  debts  due  to  the  firm  of  R.  and  A.  Toulmin  had  been  by  him  transferred 
to  the  books  of  Toulmin  and  Copland,  but  that  Copland  was  not  to  be  responsible  for 
such  debts  so'  transferred,  as  he,  A.  Toulmin,  caused  them  to  be  placed  in  such  books. 
[694]  in  order  to  facilitate  the  recovery  of  them  ;  and  that  all  advances  made  by 
Toulmin  and  Copland,  to  customers  of  the  old  firm  of  R.  and  A.  Toulmin,  were  to 
be  deducted  from  the  first  remittances  or  receipts  on  account  of  such  customers  of 
the  old  firm  respectively.  That  he  always  considered  and  believed  A.  Toulmin  and 
Respondent  to  be  joint  and  equal  partners,  and  in  no  case,  to  deponent's  knowledge, 
did  it  appear  from  the  partnership  books  to  the  contrary  ;  but  that,  in  .all  cases 
where  any  division  had  taken  place  as  to  the  partnership  dealings,  such  division  was 
in  equal  moieties.  That  in  December  1814,  Respondent  directed  deponent,  in  the 
presence  and  hearing  of  A.  Toulmin,  tO'  balance  the  partnership  books,  and  carry 
over  half  of  the  profits  to  A.  Toulmin's  account,  and  the  other  half  tO'  Respondent's 
account ;  and  A.  Toulmin  did  not  express  any  dissent  or  disapprobation  of  such 
directions,  which  the  pressure  of  business  alone  prevented  deponent  from  carrying 
into  effect,  and  the  said  accounts  remained  unbalanced  as  to  profits  and  loss  down 
to  A.  Toulmin's  deatli.  The  deponent  verified  several  entries,  in  his  own  hand- 
writing, in  the  partnership  books,  relating  to  losses  in  several  stock  transactions, 
sustained  bv  the  partnership  in  1814  and  1815,  showing  that  one  moiety  of  each  of 
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such  losses  (viz.,  £184,  £521,  £206,  and  £318,  in  1814;  and  £81,  £171,  £162, 
and  £78,  in  1815,)  was,  by  direction  of  A.  Toulmin,  debited  to  his  account,  and 
the  other  moiety  was  debited  tO'  the  account  of  the  Respondent.  Deponent  also 
referred  to  three  several  entries  under  the  head,  "  House  Expenses,"  in  the  partner- 
ship books,  relating  to  purchases  of  wine,  from  1812  to  1816,  and  showing  that  the 
payments  were  made  out  of  the  partnership  funds ;  and  deponent  heard  and 
believed  that  these  wines  were  sent  in  [695]  equal  moieties  to  the  separate  private 
residences  of  the  partners.  Deponent  verified  an  account  in  his  own  hand-writinu; 
commenced  in  1812,  under  the  direction  of  A.  Toulmin,  and  continued  in  1813,  and 
said  the  same  was  made  out  for  the  purpose  of  showing  the  actual  receipt  of  money 
by  Toulmin  and  Copland  on  account  of  the  debts  due  to  the  old  firm  of  R.  and  A. 
Toulmin ;  and  it  appeared  from  it  that  all  advances  of  money  by  Toulmin  and 
Copland  to  persons  who  were  indebted  to  the  old  firm,  were  deducted  from  the  first 
receipts  from  such  persons ;  and  in  all  cases  where  the  receipts  exceeded  such  ad- 
vances, the  excess  alone  was  carried  to  the  credit  of  the  firm  of  R.  and  A.  Toulmin. 

John  Harrison,  an  accountant,  deposed  that  he  had  been  employed  by  the 
Respondent  to  examine  the  partnership  books.  He  investigated  the  accounts  con- 
tained in  them  ;  and  it  did  not  appear  from  any  of  them  that  the  profits  of  the 
partnership  business  were  ever  ascertained  and  carried  into  the  account  of  the 
partnership  to  the  credit  of  the  partners,  at  any  period  during  the  continuation  of 
the  partnership  :  although  it  appeared  that  the  monies  drawn  out  by  the  partners 
lespectively  were  regularly  carried  to  their  separate  accounts.  This  witness  con- 
firmed the  depositions  of  Edmonds,  as  to  the  equal  division  of  the  losses  on  the  stock 
transactions  of  the  partnership,  and  as  to  the  equal  division  of  the  wines;  and  he 
deposed,  that  from  his  careful  examination  of  the  accounts,  his  opinion  was  that 
Toulmin  and  Copland  were  partners  in  equal  shares  ;  and  that  it  was  impossible 
for  any  person  conversant  with  accounts  to  arrive  at  any  other  conclusion,  from 
the  evidence  afforded  by  the  partnei-ship  books.  Five  other  witnesses,  examined  on 
interrogatories,  supported  the  depositions  of  the  first  [696]  witness,  particularly 
as  to  the  equal  division  of  the  wines. 

The  documentary  evidence  consisted  of  proceedings  in  the  Court  of  Chancery 
on  a  bill  filed  by  R.  Toulmin,  the  lunatic,  by  his  committee,  against  A.  Toulmin. 
That  bill  prayed  an  account  of  the  partnership  dealings  of  R.  and  A.  Toulmin,  and 
of  the  profits  thereof  since  R.  Toulmin  became  a  lunatic.  The  answer  of  A.  Toulmin 
contained  passages  to  this  effect : — That  he  was  unable  to  meet  with  a  proper  person, 
able  to  advance  a  suflScient  sum  of  monej'  for  carrying  on  the  concern  until  July 
1806,  when  he  met  with  Copland,  who  agreed  to  become  a  partner  in  the  said  business 
of  a  navy  agent,  from  the  1st  of  September  following,  and  to  bring  in  a  suflacient 
sum  of  money  for  the  purposes  of  carrying  on  the  same.  That  he,  A.  Toulmin,  there- 
tipon  sent  circular  letters  to  the  customers  of  the  late  partnei-ship,  to  infonu  tliem 
of  R.  Toulmin  having  agreed  to  withdraw  from  the  copartnership,  and  soliciting  a. 
continuance  of  their  agency  concerns  with  the  new  partnership  of  Toulmin  and 
Copland.  That  in  compliance  with  such  circular  letters,  he,  A.  Toulmin,  and  said 
Copland  were  appointed  by  most  of  the  connexions  of  the  late  partnership,  to  act 
as  agents  for  them  ;  and  he  and  Copland  accordingly  commenced  their  said  partner- 
ship business,  from  the  1st  of  September  1806,  and  ever  since  carried  on  the  same; 
and  Copland  had  at  different  times  advanced  monies  for  the  purpose  of  carrying  on 
the  said  copartnership,  to  the  amount  of  £7000  and  upwards;  whereby,  and  by  his, 
A.  Toulmin's  own  private  monies,  he  had  been  enabled  to  earrj'  on  tlie  said  business, 
and  to  discharge  the  greater  part  of  the  debts  outstanding  and  due  from  the  said 
late  partnership  at  the  time  of  the  termination  [697]  tliereof.  That  tlie  accounts  of 
the  said  late  partnership  were  all  balanced  up  to  the  31st  August  1806,  when  all  the 
said  late  partnership  concerns  ceased  and  terminated.  That  since  the  said  31st  of 
August  he  had  paid  considerably  more  than  he  had  i-eceived  on  account  of  the  said 
late  partnerehip  ;  and  that  no  part  of  the  property  or  monies  of  the  said  R.  Toulmin 
had  been  emploved  in  the  carrying  on  of  the  said  business,  which  had  been  so  carried 
on  by  him,  A.  Toulmin.  and  Copland,  since  the  said  31st  of  August,  1806. 

Bv  different  schedules  annexed  to  his  answer,  A.  Toulmin  stated,  that  he  had 
received,  since  the  31st  of  August  1806,  and  up  to  the  31st  of  August  1807,  on  account 
of  the  outstanding  debts  due  to  the  firm  of  R.  and  A.  Toulmin,  the  sum  of  £15.217  4s. ; 
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and  that  he  had  paid,  since  the  31st  of  August  1806,  and  u]i  to  the  ;31st  of  August 
1807,  on  account  of  debts,  owing  by  the  said  firm  of  K.  and  A.  Toulniin,  the  sum 
of  £22,410  I8s.  6d. 

The  further  documentary  evidence  produced  on  behalf  of  the  Respondent  was 
a  report  of  Master  Alexander,  dated  December  1814,  and  made  in  pursuance  of  an 
order  of  the  Lord  Chancellor,  on  a  petition  in  the  lunacy,  to  take  an  account  of  the 
partnership  dealings  of  R.  and  A.  Toulmiu.  The  Master  certified  (among  other 
things)  that  the  new  partnership  of  Toulmin  and  Copland  ojjened  a  new  set  of 
books  from  the  1st  of  September  1806,  in  which  they  stated  the  debts  due  from  several 
persons  therein  mentioned  as  debts  due  to  the  partnership  of  R.  and  A.  Toulmin  ; 
and  tliat  when  money  was  received  on  account  of  any  of  such  debtors,  a  balance  was 
struck  in  the  said  books  at  the  time  of  making  up  the  yearly  accounts,  and  the  sums 
remaining  due  carried  on  as  debts  due  to  the  [698]  new  partnership  of  Toulmin  and 
Copland,  and  afterwards  the  account  was  carried  on  in  the  usual  way  by  receipts 
and  payments  as  between  the  several  pei'sons  and  the  new  firm.  And  the  Master  was 
of  opinion,  that  whatever  sums  had  been  actually  received  under  the  circumstances, 
should  be  carried  to  the  account  of  tlie  debts  due  to  the  old  firm,  without  giving 
the  new  firm  credit  for  their  new  advances  to  the  several  debtors,  until  the  old 
debts  should  be  satisfied;  and  that  A.  Toulmin  should  be  charged  with  such  receipts 
as  between  him  and  R.  Toulmin.  He  further  certified,  that  lie  had  taken  tlie  accounts 
on  that  principle  ;  and  he  found  that  the  debts  due  to  the  firm  of  R.  and  A.  Toulmin 
on  the  olst  of  August  1806,  together  with  interest  thereon,  at  that  time  amounted 
to  £66,096.  That  the  several  sums  received  since  that  time  by  Toulmin  and  Copland, 
on  account  of  sucli  debts,  amounted  to  £54,641,  with  a  moiety  of  which,  viz. 
£27,320  IQs.,  he  charged  A.  Toulmin,  for  R.  Toulmin's  share  of  the  said  debts;  and 
that  of  the  said  sum  of  £66,096,  debts  due  to  the  old  firm,  £11,455  were  then  (June 
1814)  still  outstanding  one  moiety  whereof,  when  received,  would  belong  to  R.  Toul- 
min. The  Master  also  certified,  that  the  debts  due  by  the  old  firm  at  its  dissolution 
on  the  31st  of  August  1806,  amounted  to  £37,056,  all  of  which  were  since  paid  by 
the  new  firm.  Giving  A.  Toulmin  credit  for  half  that  sum,  (viz.  for  £18,528),  and 
adding  to  it  one  half  of  sundry  advances  made  by  A.  Toulmin  on  behalf  of  the 
lunatic,  and  deducting  the  aggregate  amount  from  the  said  sum  of  £27,320  10s. 
charged  against  A.  Toulmin,  the  Master  found  that  the  sum  of  £4732  was  then  (June 
1814)  due  from  A.  Toulmin  to  R.  Toulmin,  upon  the  balance  of  the  accounts  of  their 
partnership  dealings. 

[699]  Objections  taken  by  A.  Toulmin  to  the  Master's  report,  and  several  affi- 
davits made  by  him  in  support  of  the  objections,  were  also  put  in  evidence  for  the 
Appellants.  The  objections  were  to  the  principle  on  which  the  Master  took  tlie 
accounts;  and  it  was  insisted  that,  instead  of  carrying  the  sums  received  by  Toul- 
min and  Copland  from  the  debtors  of  the  old  and  new  firms,  to  the  account  of  the 
debts  due  to  the  old  firm  only,  witliout  giving  Toulmin  and  Copland  credit  for  their 
advances  until  the  old  debts  should  be  satisfied,  the  Master  should  have  certified 
that  the  sums  received  from  such  debtors  should  be  carried  to  the  account  of  the 
debts  due  to  the  old  firm,  after  giving  credit  in  the  first  place  to  Toulmin  and  Copland 
for  their  advances.  The  affidavits  set  forth  that  it  was  the  invariable  custom  of  navv 
agents  to  advance  nione}'  to  their  customers,  for  the  purpose  of  securing  their 
agency,  and  thereby  enabling  the  agents  to  repay  themselves  the  monies  due  from 
such  customers :  That  in  several  interviews  which  deponent  had  with  the  com- 
mittee and  solicitor  of  the  lunatic  in  1806  and  1807,  they  approved  of  deponent's 
making  advances  tO'  the  customers  indebted  to  the  old  firm,  for  the  purpose  of 
ultimately  obtaining  payment  of  the  old  debts ;  and  that  it  was  under  that  impression, 
and  on  the  express  condition  of  being  allowed  to  reimburse  himself  out  of  the  first 
monies  received  by  him  and  his  partner  on  account  of  such  customers,  that  deponent 
and  his  partner  were  induced  to  make  advances  to  them  :  his  sole  view  l>eing  to 
retain  their  agencies,  in  order  that  he  might  be  able  to  discharge,  out  of  the  monies 
coming  to  them  from  time  to  time,  the  debts  due  by  them  to  the  old  firm  :  That  in 
many  instances  in  which  deponent  and  his  present  partner  had  received  monies  on 
account  of  officers  for  whom  they  [700]  were  agents,  it  had  been  upon  a  previous  and 
express  understanding  th.at  deponent  and  his  said  partner  were  to  make  advances 
throughout  on  account  of  such  officers  respectiveh-,  and  not  apply  sucli  receipts  to 
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the  discharge  of  the  balances  respectively,  owing  from  them  to  the  late  partnership 
of  R.  and  A.  Toulmin  ;  and  in  many  instances  deponent  and  his  present  partner 
had  been  called  upon  to  accept  bills  by  way  of  anticipation  of  the  monies  so  to  be 
received  :  in  which  cases,  if  deponent  and  his  said  partner  had  refused  to  accept  such 
bills,  they  would  have  been  prevented  by  such  officers  from  receiving  the  monies  so 
coming  to  them.  And  deponent  and  his  said  partner,  on  their  accepting  the  said 
bills,  had  been  directed  by  the  said  officers  specifically  to  appropriate  the  said  monies 
to  be  received  by  them  to  tJie  payment  of  such  their  acceptances  ;  and  in  various 
other  instances  deponent  and  his  said  partner  had  been  under  the  necessitj'  of  making 
payments,  in  order  to  the  receiving  the  pay  due  to  the  officers  ;  such  as  the  expenses  of 
letters  of  administration  and  the  like. 

(This  summary  of  the  evidence  produced  before  the  Master  and  the  Court  below 
is  extracted  from  the  appendixes  to  the  printed  cases  of  the  parties  to  this  appeal.) 

The  Master  to  whom  this  cause  was  referred,  by  his  separate  report,  bearing 
date  26th  May  1830,  and  made  in  pursuance  of  the  said  order  (I'ide  p.  685  swprn) 
of  June  1828,  after  stating  the  evidence  produced  before  him  by  the  Appellants  and 
Respondent,  found  that  the  said  A.  Toulmin  and  the  Respondent  became  concerned 
together  in  1806,  as  copartners  in  the  business  of  navy  agents  ;  and  that  they  continued 
to  be  concerned  together  as  such  co-partners,  until  the  time  of  the  death  of  the  said 
A.  Toulmin,  which  happened  on  [701]  the  -1th  of  January  1819.  And  he  found 
that  it  was  on  the  formation  of  such  co-partnership,  in  the  first  instance,  agreed 
between  the  Respondent  and  A.  Toulmin,  that  upon  the  said  A.  Toulmin  bringing 
into  the  co-partnership  between  him  and  the  Respondent  £40,000  of  good  debts, 
which  were  owing  to  the  late  concern  carried  on  in  partnership  between  the  said 
A.  Toulmin  and  R.  Toulmin, — and  which  was  for  the  purpose  of  meeting  the  claims 
by  debts  transferred  from  the  said  firm — and  upon  the  Respondent  bringing  £4000 
into  the  said  co-partnership  concern  between  him  and  the  said  A.  Toulmin  :  the 
said  A.  Toulmin  should  be  entitled  to  two-thirds  of  that  concern,  and  the  Respondent 
to  the  other  one-third.  And  he  found  that  the  said  A.  Toulmin  did  not  bi-ing  into 
the  said  partnership  of  Toulmin  and  Copland  the  said  £40,000  of  good  debts, 
according  to  the  true  intent  and  meaning  of  the  said  agreement,  as  stated  in  the 
said  affidavit  of  the  Respondent,  swoni  in  this  cause  on  the  29th  of  January  1819. 
And  he  certified  that  he  had  directed  the  accounts  to  be  taken  on  the  principle  con- 
tended for  on  the  part  of  the  Respondent,  viz.  in  equal  moieties  ;  and  he  further 
certified  that  his  finding  that  the  said  £40,000  of  such  good  debts  as  aforesaid  was 
not  brought  into  the  said  partnership  of  Toulmin  and  Copland,  according  to  the 
true  intent  and  meaning  of  the  said  agreement,  having  been  the  subject  of  objection 
by  the  Appellants,  and  having  been  r(>quested  by  them  to  make  a  separate  report 
of  such  finding,  in  order  that  the  opinion  of  tlia  Court  might  bo  taken  touching 
the  same,  he  had  thought  fit  to  make  that  his  separate  report  accordingly:  and  that 
he  had  forborne  to  take  the  account  directed  by  the  said  decree,  on  the  footing  of  the 
said  A.  Toulmin  and  the  Respondent  having  been  partners  in  equal  [702]  shai-es, 
until  the  Court  should  have  decided  upon  the  siiid  objections  to  his  said  finding  ; 
inasmuch  as  in  the  event  of  such  finding  being  overruled  by  the  Court,  the  so  taking 
such  account  would  have  occasioned  a  very  great  and  unnecessary  expense  to  all 
parties. 

The  Appellants  took  two  exceptions  to  that  report :  first,  that  the  Master  ought,  in- 
stead of  the  above  finding,  to  have  found  that  A.  Toulmin  did  bring  into  the  partner- 
ship of  Toulmin  and  Copland  the  said  sum  of  £40,000  of  good  debts,  according  to 
the  true  intent  and  meaning  of  the  said  agreement  as  stated  in  the  Respondent's 
said  affidavit :  secondly,  that  the  Master  ought  not  to  have  directed  the  accounts  to 
be  taken  on  the  principle  of  equal  moieties,  but  on  the  footing  that  A.  Toulmin  was 
entitled  to  two-third  parts  or  shares  thereof,  and  the  Respondent  to  the  remaining 
one-third. 

The  first  of  these  exceptions  came  on  to  be  heard  before  the  Lord  Chief  Baron, 
who  b)^  an  order  bearing  date  21st  December  1830,  overruled  the  same  and  confirmed 
the  report.* 

*  The  following  is  a  note  of  the  judgment: 

Sir  William  Alexander,  L.C.B. — The  question  in  this  case  is,  as  I  understand  it, 
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The  Ajqieal  was  against  that  order. 

[703]  The  Solicitor-general  (Sir  C.  C.  Pepj's),  and  Mr.  Siiapkinsoii,  for  the  Appel- 
lants: — The  exceptions  to  the  Master's  report  were  supported  by  the  evidence  laid 
before  him,  and  he  ought  to  have  found  in  the  affirmative;  tliat  is,  tJiat  the  £40,000 
of  good  debt,s  had  been  brought  into  the  new  firm,  from  the  debts  due  to  tlie  firm  of  H. 
and  A.  Toulmin.  The  Lord  Chief  Baron  had,  as  appeared  from  his  judgment,  by 
mistake,  considered  the  question  on  the  exceptions  to  be,  as  to  the  proportions  of 
the  business  and  profits  to  which  the  partners  were  entitled.  The  Appellants  were 
bound  to  take  both  exceptions,  the  second  as  necessarily  flowing  from  the  first;  the 
chief  question  arose  on  the  first  exception,  but  it  was  evident  that  the  Master  and  the 
Lord  Cliief  Baron  dre\v  a  wrong  conclusion  from  the  premises  before  them.  The  Lord 
Chief  Baron  held  that  ]iersons  entering  into  partnership,  witliout  any  agreement  as 
to  their  respective  [704]  shares,  would  be  equally  entitled.  That  position  is  not 
controverted  by  the  Apjiellants.  Here,  however,  [705]  there  was  an  express  agree- 
ment, as  appeared  from  the  Respondent's  affidavit ;  by  that  agreement  one  partr[706]- 
ner  was  to  bring  £40,000  of  good  debts  of  the  former  firm ;  good  debts  exceeding 


whether  Mr.  Copland  is,  upon  the  evidence  before  the  Court,  to  be  held  entitled  to  one- 
half  or  one^third  of  the  profits  made  during  the  continuance  of  this  partnership  be- 
tween him  and  his  late  partner  Abraham  Toulmin.  Upon  reference  to  the  Master 
respecting  the  facts,  he  was  of  opinion  that  Mr.  Co]iland  was  entitled  to  half  the 
profits  ;  and  it  is  to  that  opinion  that  the  exception  which  Ijas  now  been  argued  was 
taken.  I  do  not  well  know  the  form  of  the  exception,  whether  it  was  to  tlie  allowance 
of  one  half  the  profits,  or  to  the  bringing  in  of  the  £40,000  according  to  the  meaning 
of  the  agreement. 

It  appears  that  Mr.  Toulmin  and  Mr.  Co])land  carried  on  their  partnership  under 
circumstances  so  loosely  expressed,  that  if  it  had  not  been  for  some  collateral  evidence 
entered  into  in  the  cause,  we  should  have  been  left  with  general  presumptions  only 
to  deal  with,  which  general  presumptions  would  unquestionably  have  given  to  Mr. 
Copland  a  moiety  of  those  profits  ;  for  I  take  it,  that  when  two  persons  agree,  without 
any  articles  and  without  any  apparent  stipulation,  to  carry  on  a  business  or  trade 
together,  it  is  presumed  they  are  interested  in  equal  moieties,  until  that  presumption 
is  displaced  by  actual  evidence  of  the  fact :  such  I  taie  to  be  the  rule.  Now  with  that 
advantage  in  Mr.  Copland's  favour,  nothing  appeared  originally  against  that 
hypothesis  but  the  evidence  derived  from  his  own  affidavit,  and  that  is  expressed  in 
these  words  :  "  It  was  on  the  formation  of  such  co-partnership,  in  the  first  instance 
agreed,"  etc.  [His  Lordship  read  that  part  of  the  affidavit,  as  above  p.  684:]- — 
Now  that  is  the  passage,  aided  by  certain  collateral  testimony,  upon  which  the  whole 
•case  turns.  There  are  stated,  in  fact,  two  agreements,  or  that  which  amounts  to  two 
agreements  ;  a  second  agreement,  wliich  was  the  continuation  of  the  first. 

I  conceive  that  upon  the  terms  of  the  original  agreement,  the  position  taken  on 
the  part  of  those  who  sustain  this  report,  could  never  have  been  maintained  without  a 
great  deal  of  satisfactory  evidence;  because,  when  a  partner  is  admitted  into  an  old 
concern,  and  stipulates  that  a  certain  sum,  not  of  money,  but  of  debts,  shall  be  brought 
into  that  partnership, — which  debts,  from  the  nature  of  them  could  not  be  realized 
immediately,  which  could  be  realized  only  by  application,  by  a  great  deal  of  manage- 
ment, and  by  making  fresh  advances, — it  is  impossible  to  conceive  that  parties  could 
mean  the  sum  of  money  to  have  been  immediately  brought  in,  or  that  there  should  be 
a  sum  of  money  speedily  realized  from  those  debts,  contrary  to  the  nature  of  the  trans- 
actions. I  am  persuaded,  that  if  such  a  stipulation  were  comprized  in  a  writteu 
instrument  or  in  a  letter,  it  would  be  a  perfectly  sufficient  compliance  to  bring  into 
the  partnership  a  certain  sum  of  debts  apparently  good  ;  and  would  be  better,  if  it 
appeared  in  after  times,  and  no  very  near  time,  that  that  sura  had  been  actually 
realized.  That  depends  both  upon  the  construction  which  the  agreement  would  receive 
and  the  facts  which  followed  ;  and  it  appears  to  me,  that  if  it  stood  only  upon  that  con- 
tract, and  upon  the  facts  which  now  appear,  I  should  have  been  obliged  to  overturn 
the  report ;  but  I  am  not  about  to  do  so,  for  the  reasons  I  will  now  state.  It  appeal's 
to  me  in  justice,  when  I  have  nothing  to  displace  the  common  presumption  with 
respect  to  the  rights  of  these  parties,  but  the  language  of  one  of  the  parties  himself, 
that  in  using  the  whole  of  that  language,  I  am  bound  in  justice  to  give  it  its  full 
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that  amount  were  brought  in  within  a  reasonable  time.  These  were  good  debts, 
and  were  so  treated  by  the  firm  of  Toulmin  and  Copland  ;  and  in  one  way,  the  true 
way,  of  taking  the  accounts,  they  were  to  be  deemed  to  have  been  brought  in  within 
a  reasonable  time. 

By  the  agreement  contained  in  the  Respondent's  affidavit,  A.  Toulmin  was  not 
bound  to  bring  into  the  concern  any  capital  of  his  own.  But  the  evidence  in  the 
cause  showed  that  he  did  bring  in  a  very  considerable  capital,  which  consisted  of  a 
moiety  of  the  monies  received  by  Toulmin  and  Copland  on  account  of  the  debts  due 
to  R.  and  A.  Toulmin.  That  moiety,  after  deducting  from  the  whole  sum  brought  in 
tiie  monies  paid  for  debts  due  from  R.  and  A.  Toulmin,  amounted  to  several  thousand 
pounds.  It  appeared  that  on  the  1st  of  Sejitember  1806,  Toulmin  and  Copland  opened 
for  themselves  a  new  set  of  books,  into  which  they  transferred  debts  due  to  R.  and  A. 
Toulmin  to  the  amount  of  £60,000,  or  thereabouts,  and  which  debts  when  transferred 
were  therein  stated  to  be  due  to  R.  and  A.  Toulmin,  and  the  accounts  so  transferred 

effect;  and  if  so,  then  I  find  Mr.  Copland  immediately  afterwards  in  this  transaction 
swearing  positive!}'  that  Mr.  A.  Toulmin  had  not,  according  to  the  express  terms  of 
this  agreement,  brought  in  the  £10.000,  and  that  he  did  by  a  fresh  agreement  consent 
to  give  Mr.  Copland  a  moiety  of  this  concern,  and  that  he  should  have  a  moiety  of  the 
profits.  When  I  have  nothing  upon  this  transaction  but  the  evidence  of  Mr.  Copland, 
I  am  bound  to  give  weight  to  the  whole  of  that  evidence:  in  the  same  afiidavit  in 
which  Mr.  Copland  admits  that  whicli  would  turn  him  out  of  court  in  one  event,  when 
he  adds  to  it  a  new  contract,  by  which  under  the  circumstances  he  was  entitled  to  one- 
half,  I  think  it  due  to  justice  to  give  all  weight  to  his  words,  witliout  regarding  the 
interest  which  he  has  in  the  question  ;  as  this  is  used  as  evidence  against  him,  it  is  but 
justice  it  should  be  used  as  evidence  for  liim.  Now  the  question  is,  how  far  thei 
assertion  is  supported  by  the  collateral  testimony?  and  really  one  cannot  help  ex- 
pressing surprize  that  one  does  not  find  in  the  books  of  account  more  distinct  traces 
of  what  the  interests  and  understanding  of  the  parties  were;  it  is  truly  marvellous 
that  for  so  many  years  the  business  should  be  carried  on,  and  yet  nothing  but  an 
obscure  trace  upon  the  subject  can  be  derived  from  these  books.  I  think,  however, 
that  there  is  some  collateral  testimony.  In  the  first  place,  two  gentlemen  have  been 
examined,  Mr.  Edmonds  and  Mr.  Reynolds,  who,  I  think,  give  different  accounts  of 
this  transaction.  Mr.  Edmonds  says  he  was  desired  by  Mr.  Copland,  in  Mr.  A.  Toul- 
min's  hearing,  to  make  out  a  statement  of  the  concern,  allowing  to  Mr.  Copland  a 
moiety  of  the  profits.  That  to  be  sure  was  at  a  late  period,  but  at  a  period  before  the 
present  question  arose,  and  affords  very  strong  evidence  in  favour  of  that  pro- 
position. On  the  other  hand,  the  other  witness  says  Mr.  Copland  told  him  that  he 
was  entitled  only  to  one-third,  that  he  was  offered  four  ninths,  and  would  be  satisfied 
■  with  that  share.  That  conversation  strikes  my  mind  as  of  much  less  importance  than 
the  other.  I  do  not  know  what  was  passing  upon  that  occasion,  or  whether  Mr. 
Copland  might  not  be  saying  "  I  once  had  a  third ;  "  it  is  very  loose ;  but  the  other 
is  of  a  more  distinct  and"  connected  character  ;  it  was  a  positive  direction  to  do  the 
most  important  act  upon  this  subject,  and  affords  direct  evidence  upon  it.  I  do  not 
place  great  weight  upon  a  circumstance  like  tliis  loose  conversation  with  Reynolds, 
the  whole  particulars  of  which  we  may  not  have  before  us.  There  is  much  greater 
weight  to  be  given  to  that  other  conversation  upon  which  I  am  now  relying ;  but  I 
confess  I  am  at  all  times  more  disposed  to  rely  upon  any  evidence  which  appears  by 
writing,  and  from  which  I  think  a  safer  inference  can  be  drawn.  With  respect  to  that 
jiarticular  transaction  of  Mr.  Morgan's  loan  (relating  to  the  losses  in  the  stock 
transactions)  I  was  not  able  to  follow"the  j.laintiff's  counsel  in  his  observations,  which 
were  meant  to  have  the  effect  of  setting  at  nought  any  inference  to  be  drawn  from 
that  transaction.  I  think  it  does  show  that  the  expense  of  borrowing  a  large  sum  of 
money  which  was  actually  owing  to  this  partnership,  was  carried  equally  to  the 
separate  account  of  these  two  partners  :  and  I  cannot  account  for  that  expense  being 
so  carried  in  moieties,  except  upon  the  hypothesis  that  at  that  time  they  were  con- 
cerned in  equal  proportions  :  I  cannot  understand  it  in  any  other  way.  I  apply  this 
as  a  collateral  fact,  tending  to  confirm  and  support  the  weightier  evidence  in  the  case. 
It  appears  to  me,  therefore,  that  the  opinion  which  the  Master  has  formed  is  the 
accurate  one,  and  that  this  exception  must  be  overruled. 
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were  always  afterwards  carried  on  in  the  books  of  Toulmin  and  Copland,  as  the 
accounts  of  Touhnin  and  Copland  alone,  though  thej'  included  the  balances  belonging 
to  the  firm  of  R.  and  A.  Toulmin.  The  firm  of  Toulmin  and  Copland  i'rom  time  to 
time  received  and  paid  monies  on  such  different  accounts,  and  struck 
balances  thereon,  and  the  sums  remaining  due  at  the  time  of  such  balances  being 
struck,  were  carried  on  as  debts  due  to  Toulmin  and  Copland ;  and  afterwards  the 
accounts  were  carried  on  by  receipts  and  payments  in  the  usual  way,  as  between 
the  said  debtors  and  the  firm  of  Toulmin  and  Copland.  [707]  Toulmin  and  Copland 
not  only  treated  such  accounts  as  their  own,  but  also  bmuglit  actions  in  tlieir  own 
names  against  several  of  such  debtors,  for  the  whole  balances  due  from  them  at  the 
respective  times  when  such  actions  were  brought ;  instances  of  which  are  given  in  the 
evidence.  The  evidence  showed,  that  if  the  advances  made  by  Toulmin  and  Copland, 
to  tlie  debtors  of  R.  and  A.  Toulmin,  were  not  to  be  paid  out  of  the  monies  i-eceived 
from  such  debtors  till  the  debts  due  to  R.  and  A.  Toulmin,  from  such  debtors,  had 
been  discharged,  then  good  debts  to  the  amount  of  £56,037,  owing  to  the  firm  of  R. 
and  A.  Toulmin,  had  been  brought  into  the  firm  of  Toulmin  and  Copland  ;  and 
£40,000  and  upwards  of  such  debts  were  brought  by  A.  Toulmin  into  the  firm  of 
Toulmin  and  Copland,  before  the  1st  of  September  1808.  If  the  advances  made  by 
Toulmin  and  Copland,  to  the  debtors  of  the  firm  of  R.  and  A.  Toulmin,  were  to  be 
paid  out  of  the  monies  received  from  such  debtors,  in  the  first  place  and  before  the 
debts  due  to  R.  and  A.  Toulmin  were  discharged,  then  good  debts  to  the  amount  of 
£53,65.3,  owing  to  R.  and  A.  Toulmin,  had  been  brought  into  the  firm  of  Toulmin  and 
Copland,  and  £40,000  and  upwards  of  such  good  debts  were,  on  tlie  last^mentioned 
supposition,  brought  by  A.  Toulmin  into  the  firm  of  Toulmin  and  Copland,  before  the 
1st  of  September  1811.  The  evidence  also  showed  that  the  firm  of  Toulmin  and 
Copland  had  paid  debts  owing  from  the  concern  of  R.  and  A.  Toulmin,  to  the  amount 
only  of  £38,624. 

By  the  mode  of  taking  the  accounts  contended  for  by  the  Respondent,  £40,000  of 
the  old  debts  were  not  brought  in  at  all ;  at  least  he  insisted  that  they  were  not  brought 
in  within  six  years.  In  taking  accounts  of  debts  and  pa5rments,  the  oldest  debts 
should  be  [708]  considered  as  first  discharged  :  that  was  the  practice,  and  it  was 
supported  by  the  authority  of  cases. 

The  Lord  Chancellor: — The  established  rule  is,  that  where  there  is  no  special  con- 
tract or  direction  to  appropriate  payments  made,  the  first  debts  are  held  to  be  first 
paid.  That  is  also  the  reasonable  practice,  for  otherwise  they  might  be  barred  by 
the  statute  of  Limitations.  There  is  a  decision  to  that  effect;  Clayton's  case, 
Devaynes  v.  Noble;  where  another  decision  to  the  same  effect,  ex-parte  Toulmin,  is 
stated  in  a  note  (5  Madd.  600). 

Mr.  Knight  and  Mr.  G.  Richards,  for  the  Respondent: — The  Chief  Baron  could 
not  have  fallen  into  the  mistake  imputed  to  him  ;  he  had  a  particular  experience  in 
this  case,  for  he  was  the  Master  to  whom  all  tlie  inquiries  in  the  suit  and  lunacy  of 
R.  Toulmin  were  referred,  and  part  of  whose  report  on  these  inquiries  were  evidence 
in  this  case.  Could  any  person  doubt  that,  if  it  were  not  for  the  Respondent's 
affidavit,  this  partnership  should  be  considered  in  equal  moieties?  The  most  curious 
part  of  the  case  was,  that  the  Lord  Chief  Baron  did  not  notice  that  part  of  the 
affidavit  which  supported  the  Respondent's  case;  "  But  A.  Toulmin  not  being  able  to 
bring  in  the  £40,000  of  good  debts,  it  was  afterwards  agreed  between  them  that  they 
should  carry  on  the  partnership  business  on  equal  terms,"  etc.  It  was,  however,  clear 
from  the  other  evidence  in  the  cause,  that  the  partnership  was  in  equal  shares. — 
[The  Lord  Chancellor :  There  appears  to  be  a  discrepancy  between  the  Respondent's 
answer  and  affidavit ;  in  one  he  states  the  agreement  to  be  in  the  alternative,  but 
at  one  and  the  same  time;  whereas  in  the  other  he  puts  two  dis-[709]-tinct  agree- 
ments.]— The  affidavit  is  not  a  narrative  of  a  written  agreement,  but  a  recapitulation 
of  a  subsequent  agreement. 

The  Respondent  was  willing  to  confine  himself  to  the  agreement  to  bring  in  the 
£40,000  good  debts.  It  was  manifest  from  the  Appellant's  statement,  and  from  the 
conduct  of  the  parties  in  the  manner  of  bringing  in  these  debts,  that  they  had  no 
definite  meaning  as  to  that  part  of  the  agreement.  The  former  partnership  of  R. 
and  A.  Toulmin  was  in  equal  shares;  the  new  partnership  was  intended  to  be  on 
the  same  footing,  nothing  being  understood  of  unequal  shares,  except  in  the  case  of 
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the  £40,000  being  brought  in,  and  that  within  a  reasonable  time. — [Lord  Wynford  . 
Suppose  these  debts  of  £40,000  were  brought  into  the  new  concern  in  sufficient  time 
to  meet  the  debts  owing  from  the  old  firm,  would  not  that  fulfil  the  in- 
tent of  the  agreement?] — The  testimony  of  the  witnesses  and  the  docu- 
mentary evidence  produced  by  the  Respondent  before  the  Master,  and  acted  upon 
by  the  Master,  showed  tliat  the  debts  of  the  old  partnership  of  R.  and  A.  Toulmin, 
were  only  transferred  into  the  books  of  the  partnership  of  Toulmin  and  Copland 
nominally,  and  for  tlie  purpose  of  facilitating  their  recovery,  and  that  they  never  were 
assumed  by  that  firm  ;  and,  in  fact,  it  was  never  even  in  the  contemplation  of  A. 
Toulmin  or  of  the  Respondent  to  assume  them  ;  the  evidence  also  showed,  that  tlie 
understanding  and  agreement  of  A.  Toulmin  and  the  Respondent,  in  regard  to  tlie 
appropriation  of  the  monies,  subsequently  to  the  formation  of  the  partnership  of 
Toulmin  and  Copland,  received  or  to  be  received  from  customers  whose  debts  werq 
transferred,  was,  that  the  new  partnership  of  Toulmin  and  Copland  was  to  reimburse 
itself  the  advances  made  by  it  to  customers,  out  of  the  [710]  first  monies  received  from 
such  customers,  and  tliat  the  surplus,  if  any  then  remaining,  was  to  be  applied  in 
the  liquidation  of  tJie  old  debts  of  such  customers.  The  evidence  likewise  showed  that 
£40,000  of  good  debts  had  not  been  brought  into  the  partnership  of  Toulmin  and 
Copland,  according  to  the  true  intent  and  meaning  of  the  agreement  stated  in  the 
affidavit  of  the  Respondent,  nor  within  six  years  next  after  the  1st  of  September  1806, 
which  was  not  a  reasonable  time,  nor  such  a  period  as  the  purposes  and  objects  of  the 
agreement  required.  The  Respondent  contends  tliat  it  must  be  held  to  have  been, 
agreed,  tliat  the  £40,000  was  to  be  brought  in  within  a  reasonable  time,  due  regard 
being  had  to  the  purposes  and  objects  for  which  the  same  was  required. 

It  also  appeared  from  the  payments  which  were  made  by  the  firm  of  Toulmin 
and  Copland  in  various  ways,  that  they  conceived  themselves  tO'  be  partners  in  equal 
shares.  The  wine,  for  instance,  which  may  be  considered  substituted  for  profits  was 
equally  divided,  not  on  one  or  two  occasions,  but  several  times,  and  in  large  quantities. 
That  point  ought  to  have  some  weight  as  showing  how  all  the  profits  were  to  be 
divided.  But  not  only  the  profits,  but  tlie  losses  also,  were  carried  tO'  the  account 
of  each  partner  in  equal  shares.  That  was  proved  by  the  several  exhibits  in  the) 
Court  of  Exchequer,  especially  by  the  exhibits  of  the  accounts  with  Messrs.  Morgan,  the 
brokers  of  the  firm  of  Toulmin  and  Copland,  from  which  it  appeared  that  the  several 
losses  and  expenses  attending  the  stock  transactions  of  the  firm  were  divided  equally, 
one-half  being  carried  to  the  separate  account  of  each  partner.  This  equal  division 
of  the  losses  of  tlie  firm  showed  that  it  was  Mr.  Toulmin's  understanding  of  tlie 
partnership  terms,  that  the  profits  also^  should  [711]  be  equally  divided  ;  for  there 
could  be  no  greater  injustice  than  to  cliarge  Copland  with  half  the  losses,  and  give 
him  only  one-third  of  the  profits.  From  the  evidence  in  the  cause,  it  was  impossible 
to  hold  that  £40,000  of  the  old  debts  were  brought  into  the  firm,  so  as  to  be  available 
according  to  tlie  true  intent  and  meaning  of  the  partnership  agi'eement.  That  was 
a  question  of  fact,  referred  to  the  Master  to  ascertain,  and  he  found  in  favour  of  the 
Respondent.  The  case  was  very  carefully  considered  by  the  Chief  Baron,  and  he 
confirmed  the  Master's  report. 

The  Solicitor-general,  in  reply,  said,  tlie  only  question  disputed  beifore  the 
Master  was  whether  the  £40,000  had  been  brought  in  within  a  reasonable  time.  On 
that  point  the  Appellants  were  entitled,  upon  the  clearest  evidence,  to  the  judgment 
of  the  House,  against  the  finding  of  the  Master,  whose  report  was  opposed  to  the 
facts  as  proved. 

Lord  Wynford: — My  Lords,  in  this  case  the  chief  point  that  is  raised  for  our 
consideration,  is  whether  the  £40,000  had  been  brought  into-  the  new  firm  according 
to  the  tenor  of  the  agreement.  The  Master  lias  reported, — and  the  late  Lord  Chief 
Baron  has  confirmed  that  report, — that  the  £40.000  had  not  been  brought  in.  I 
cannot  help  thinking,  upon  the  evidence,  that  it  had  been  brought  in.  There  is  no 
period  stipulated  within  which  that  sum  of  debts  was  to  be  brought  in;  and  tlie 
meaning  of  bringing  the  £40,000, — which  I  take  from  tlie  learned  counsel  who  have 
argued  this  case  on  the  part  of  the  Respondents, — the  meaning  of  bringing  it  in  was 
the  assigning  of  £40,000,  the  amount  of  debts  which  at  the  time  of  the  assignment 
were  good.  An  assignment  of  debts  is  not  an  assignment  of  the  money,  but  an 
assignment  of  that  which  [712]  is  a  good  claim  to-  money,  to  come  in  at  some  time  or 
other.     As  I  understand  the  case,  the  whole  of  the  £40,000  was  paid  in  within  five 

1322 


I 


TOULMIN  V.  COPLAND  [1834]         11  CLARK  &  FINNELLY. 

years.  The  debts  were  good  or  they  would  never  have  been  paid  ;  they  existed  at  the 
time  of  tlie  original  agreement.  But  I  cannot  help  thinking  also  that  tlie  £40,000 
may  be  considered  to  have  been  realized  differently ;  for  there  had  been  advances, 
and  it  is  not  clear  that  the  £40,000  had  not  been  realized  at  a  very  early  period.  It 
was  certainly  equally  to  tlie  advantage  of  Mr.  Cojiland  that  this  money  should  be 
applied  to  the  demands  of  the  new  customers,  as  that  it  should  have  been  applied  for 
the  purpose  of  paying  off  the  old  debts  ;  or  perhaps  more  so,  for  the  house  could  not 
have  gone  on  unless  the  customers  had  been  accommodated  in  some  manner;  it  could 
not  have  gone  on  but  for  the  realization  of  this  fund. 

I  was  for  some  time  puzzled  by  a  very  ingenious  argument  addressed  to  your 
Lordships,  that  the  £40,000  was  paid  in,  not  on  account  of  the  old  debts,  but  of  the 
pay  of  officers  and  of  other  monies  due  to  the  house  of  Toulmin  and  Copland  ;  but 
that  is  not  so,  because  looking  at  the  evidence  in  the  affidavit  of  S.  S.  Toulmin  (see 
pp.  688  and  689,  supra),  and  the  schedule  which  is  annexed  to  tliat  affidavit,  it 
appears  tliat  those  were  not  payments  made  on  account  of  the  customers  from  time 
to  time,  but  payments  made  to  satisfy  debts  existing,  due  from  the  customers  to  the 
house  at  the  time  of  the  dissolution  of  the  partnership  of  Toulmin  and  his  brother. 
It  appears  by  that  schedule,  that  certainly  within  five  years,  at  all  events,  tlie  whole 
£40,000  w'as  realized.  If  the  other  mode  of  considering  tlie  case  was  the  true  one, 
the  whole  sum  was  realized  at  a  much  earlier  period.  But  it  appears  to  me  that  the 
period  of  realization  is  not  the  question,  but  whether  there  were  [713]  £40,000  of  good 
debts  assignable  at  the  time  that  the  partnership  took  place  ;  and  that  there  were  is 
perfectly  clear,  or  the  money  that  was  realized  afterwards  would  never  have  been 
realized.  With  the  greatest  respect  therefore  for  the  judgment  of  the  late  Lord 
Chief  Barou,  I  think  that  an  erroneous  view  was  taken  by  him  of  this  case;  and 
therefore  I  shall  move  your  Lordships,  that  this  judgment  be  reversed,  or  rather  the 
appeal  allowed. 

The  Lord  Chancellor :  My  Lords,  I  take  the  same  view  of  this  *>a.se  with  my  noble 
and  learned  friend.  Your  Lordships  may  have  perceived  from  some  obser\'ations  on 
interlocutory  matters  which  I  suggested,  tliat  that  has  been  the  view  of  the  case  which  I 
liave  entertained  tlu-oughout.  It  was  necessary,  however,  to<  hear  the  learned  counsel 
for  the  Respondent,  because  they  might  ha.ve  shaken  the  opinion  I  had  formed  upon 
the  subject;  but  that  opinion  has  been  confirmed  by  tliat  which  I  thought  it  my  duty 
to  dO',  subsequently  to'  the  hearing  of  the  first  counsel  for  the  Respondent,  whO'  led, 
and  was  heard  tlie  other  day  finishing  hisi  address  to  your  Lordships;  namely,  by 
reading  carefully  the  printed  cases  and  evidence  on  both  sides.  I  took  tlie  oppor- 
tunity that  evening,  when  the  ai-gumeiit  was  fresh  in  my  recollection,  of  going 
through  the  wliole  of  these  papers;  and  tlie  result  of  the  whole — considering  that 
argument  of  the  Respondent's  counsel,  and  reading  tlie  voluminous!  evidence  upon 
the  subject^ — is,  tliat  I  have  no-  doubt  whatever  that  the  Master  came  to  an  unsound 
conclusion,  when  he  found  that  the  £40,000  were  not  brought  in,  in  the  way  in  which 
it  was  required  by  the  intent  and  meaning  O'f  tlie  agreement. 

My  Lords,  I  could  have  wished  that  the  parties  had  [714]  agreed  to  tlie  proposal 
which  was  made* — and  which  I  tliink  was  perfectly  fa.ir  tO'  both  parties,  and  very 
much  for  tlieir  interests,  and  which  also-  might  have  relieved  your  Lordsliips  as  well 
as  the  Court  below  from  much  very  useless,  very  tedious,  improfitable,  and  in.  all 
probability  expensive  litigation — not  merely  to  have  referred  that  wliicli  now  must 
go  back  to  tlie  Master,  whether  we  wiU  or  not,  but  also>  that  which  has  lieen  already, 
I  tliink,  adjudicated  upon  by  the  Master  erroneously,  touching  the  answer  tc^  the 
cpiestion  put  to'  him  in  the  first  inquiry,  whether  tlie  £40,000  was  brought  in  or  not, 
and  which  might  have  been  left  most  safely  by  the  Apijellants  tO'  another  mode  of 
adjudication,  enliglitened,  as  it  probably  would  be,  by  the  intimation  of  opinion 
which  those  of  yonr  Lordships  who'  had  attended  tliis  case  had  pretty  plainly  given. 
My  noble  and  learned  friend  having  stated  tliat  he  considered  the  opinion  of  the 
Master  to^  be  erroneous,  I  tliink  it  would  have  been  expedient  that  tlie  whole  should 
have  gone  together,  and  not  merely  tliis  part  in  which  I  think  there  has  been  a  mis- 
carriage in  the  Court  below.     The  consequence  of  that  proposition  not  being  accepted 

*  During  the  argument  their  Lordships  recommended  an  arbitration,  which,  was 
declined. 
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by  tlie  parties,  is  that  it  must  gO'  back  with  a  direction,  that  the  Court  below  shall  in 
the  first  place  allow  the  exception  to  the  report:  that  will  adjudicate  upoii  tlie 
matter  of  the  £40,000  being  brought  in.  In  putting  the  question  therefore  to  your 
Lcrdships  on  my  noble  and  learned  friend's  motion,  in  which  I  entirely  concur,  I 
shall  propose  that  your  Lordships  shall  adjudge  that  the  decree  shall  be  reversed,  and 
that  the  cause  be  remitted,  with  a  direction  to  allow  the  exception  to  tlie  [715]  Master's 
report ;  and  then  tliat  it  shall  be  referred  back  to  the  Master  to  proceed  upon  the  foot 
of  the  former  decree.  We  have  no  other  way  of  doing  it,  and  it  is  a  painful  thing  to 
b_-  obliged  to  do  this,  which  must  lead  to  further  expense.  This  House  has  given 
greater  facilities  for  tlie  expeditious,  economical  and  easy  disposing  of  the  case,  in 
a  manner  peculiarly  adapted  tO'  such  a.  case,  than  I  ever  saw  before;  I  regret  for  the 
sake  of  the  parties  the  failure  of  the  attempt,  but  I  trust  the  failure  will  not  prevent 
your  Lordships  from  repeating  the  same  attempt  to  otlier  parties,  should  a  case  of  a 
similar  description  arise. — His  Lordship  then  put  the  question  viz.  whether  it  was 
their  Lordships'  pleasure  that  tlie  order  of  the  Court  of  Exchequer  be  revei-sed,  and 
that  the  cause  be  remitted  to-  the  Court  below,  with  instructions  to  allow  the  exception 
to  the  Master's  report,  and  so  refer  it  back  tO'  the  Master,  allowing  that  exception, 
to  proceed  upon  the  footing  of  the  former  decree?  And  it  was  ordered  accordingly 
in  tlie  affirmative. 

B}'  an  order  of  the  Court  of  Exchequer,  da.ted  3  July  1834,  tliis  order  of  the  House 
of  Lords  was  made  an  order  of  that  Court,  and  the  Appellants'  said  exceptions  to  the 
Master's  separate  report  of  May  1830  were  thereby  allowed,  and  it  was  referred  back 
to  him  to  revise  his  report. 

The  Master,  in  pursuance  of  tliat  order,  certified  by  his  report  dated  2d  July  1835, 
that  he  found  that  the  said  A.  Toulmin  did  bring  into^  the  partnership  of  Toulmin 
iind  Copland,  the  said  £40,000  of  good  debts  owing  to  the  former  partnership  between 
A.  Toulmin  and  R.  Toulmin,  according  to  the  true  intent  and  meaning  of  the  agreef 
ment  in  tlie  decree  mentioned.  And  he  further  certified,  that  he  found  by  the 
evidence  before  him,  that  the  said  agreement  was  varied  and  altered  after  tlie  com- 
mencement of  the  partnership  between  A.  Toulmin  and  J.  Copland;  and  that  it  was 
agreed  between  tliem  tliat  they  should  In©  inter-[716]-ested  in  equal  shares,  and  sliould 
receive  and  pay  the  profits  and  loss  in  equal  moieties. 

The  Appellants  took  exceptions  to  tlie  latter  finding,  insisting  that,  instead 
thereof,  the  Master  ought  to  have  found  by  his  report,  that  the  said  agreement  was 
not  afterwards  varied  or  altered ;  and  that  he  had  not  found  under  what  circum- 
stances and  in  what  respects  the  agreement  was  varied  or  altered,  which  he  ought  to 
have  done. 

These  exceptions  came  on  to  be  argued  before  the  Lord  Chief  Baron ;  and  his 
Lordship,  by  an  order  dated  the  27th  of  Februaiy  1836,  allowed  the  same,  and  it  was 
thereby  ordered  that  it  be  referred  back  to  the  Master  to<  review  his  said  last  report, 
and  to  vary  and  amend  the  same  accordingly. 

The  Lord  Chief  Baron,  in  making  that  order,  said,  the  House  of  Lords  having 
decided  that  tlie  £40,000  were  brought  into  tlie  firm  in  pursuance  of  the  agreement, 
the  question  to  be  ascertained  was,  whether  there  was  any  alteration  of  that  agree- 
ment, the  reasO'U  given  by  Mr.  Copland  for  that,  having  failed.  If  the  evidence  before 
Lord  Chief  Baron  Alexander  had  been  sufiicient  to  show  that  there  was  a  new 
agreement,  he  would  have  sO'  declared  without  a  reference  of  that  question  ;  the 
evidence  being  too'  doubtful  on  that  point,  that  learned  Judge  referred  the  matter, 
in  order  to  enable  Mr.  Copland  to  produce  furtlier  evidence:  no  further  better 
evidence  has  been  produced.  If  there  was  any  variation  of  the  agreement,  it  became 
important  to  Mr.  Copland  to  establish  tliat  by  some  entries  in  the  partnership  books, 
or  by  making  up  the  accounts  to  tliat  effect.  If  there  was  any  alteration  of  the 
agreement,  what  was  tlie  consideration  for  it?  There  being  no  evidence  of  a  new 
agreement,  nor  consideration  for  it,  no  jury  would  infer  a  new  agreement 
from  the  recollection  of  the  witness  Edmonds  that  fourteen  years  ago.  he 
was  directed  by  Mr.  Copland,  in  the  presence  of  Mr.  Toulmin,  to  make  up  tlie  books 
on  the  footing  of  an  equal  partnership.  The  chief  evidence  from  the  accounts,  in 
support  of  an  inference  of  a  new  agreement,  was  tlie  loss  on  the  stock  transactions, 
which  were  by  Toulmin's  directions  charged  to  tlie  partners  in  equal  portions.  But 
these  gambling  speculations  were  not  in  the  nature  of  partnership  transactions,  and 
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they  furnished  no  evidence  of  tlie  proportion  of  interest  in  tlie  partnership  concern. 
Tlie  same  obsei*vation  applied  to  the  division  of  the  wine. 
(Tiie  suit  is  still  going  on.) 


[717]  APPEAL 

From  the  Court  of  Chancery. 

ISAAC  ROBINSON,  Surviving  Administrator  of  GEORGE  ROBINSON,— ^/J7-^e/- 
lant;  DANIEL  ALEXANDER,— Sespowf^ewi. 

[Mews'  Dig.  ix.  47  ;  xiii.  47;  S.C.  8  Bli.  N.S.  352.  Commented  on  in  Knox  v.  Gye. 
(1872),  L.R.  5  H.L.  656  ;  and  see  Friend  v.  Young  (1897),  2  Ch.  421,  p.  427  ;  and 
Mercantile  Livw  Amendment  Act  1856,  s.  9,  which  abolished  exception  in  Stat.ute 
of  Limitations  in  favour  of  merchants'  accounts.] 

In  1799,  D.  A.  purchased  sliares  in  a  ship  of  G.  R.,  who  retained  other  shares  in 
the  same,  and  was  entrusted  by  D.  A.  and  the  other  owners  with  the  whole 
management  of  the  ship,  and  witli  the  keeping  of  the  accounts.  The  ship  was 
sold  by  G.  R.  in  1805,  witli  the  consent  of  the  owners,  and  he  received  the  pro- 
ceeds of  the  sale,  and  settled  accounts  with  W.  one  of  the  owners,  tO'  whose 
credit  a  balance  appeared  to  be  placed,  in  respect  of  the  earnings  of  the  ship 
and  the  proceeds  of  the  sale.  In  1826  D.  A.  filed  a  bill  against  the  adminis- 
ti-ators  of  G.  R.,  who  died  in  1824,  for  an  account  O'f  D.  A.'s  share  of  the 
earnings  and  proceeds  of  the  sale  of  the  sliip.  In  G.  R.'s  account  books, 
which  appeared  not  to  have  been  referred  to  for  several  years,  were  two 
accounts  with  D.  A.,  one  relating  tO'  the  ship  in  the  way  of  debit  and  credit 
from  1799  to  1805;  the  other  containing  two  items  only,  in  1811  and  1812, 
on  the  debit  side,  not  appearing  tO'  relate  to  the  ship.  D.  A.  was  absent  from 
England  from  1820,  after  which  time  E.,  his  brother-in-la.w,  a  witness  in  the 
cause,  "  called  frequently  on  G.  R.  with  messages  from  D.  A.,  and  asked  him 
to  come  to  a  settlement  of  accounts  with  D.  A.  in  respect  to  the  ship  ;  G.R. 
evaded  tlie  .abject,  but  never  stated  or  intimated  that  he  was  not  indebted  to 
D.  A."  Held  by  the  Lords,  affirming  a  decree  of  the  Court  below,  that  D.  A. 
was  entitled  to^  an  account  of  tlie  dealings  between  him  and  G.  R.  relating  to 
tlie  ship. 

In  March  1826,  the  Respondent  filed  his  bill  in  Clianceiry  on  behalf  of  himself  and 
others,  creditors  of  George  Robinson,  deceased,  against  the  Appellant  and  [718] 
John  Robinson,  since  deceased,  as  administrators  of  tlie  said  Geo.  Robinson.  The 
bill  stated,  among  other  things,  that  in  the  montli  of  October  1799,  the  Respondent 
purchased  of  the  said  George  Robinson  six  sixteenth  shares  of  ai  ship  called  The 
Volunteer,  for  the  sum  of  £1687  10s.  ;  and  other  two  sixteentli  shares  of  the  same  ship, 
for  the  sum  of  £562  lOs.,  in  November  of  the  same  year  ;  Tliat  Respondent  paid  tlie 
full  amount  of  the  purchase  money  for  these  shares ;  bills  of  sale  were  duly  executed 
to  him,  and  all  tlie  regulations  of  the  Ship  Registry  Acts  complied  with,  so  that  the 
Respondent  was  legally  invested  with  the  ownership  of  these  eight  sixteenth  sharas 
in  the  said  ship  ;  That  the  said  GeO'.  Robinsoii  carried  on  business  in  Tower-street, 
Lcndon,  as  an  insurance  broker  at  the  time  of  the  said  purchase  ;  and  he  having  also 
certain  shares  in  the  same  ship,  was  entrusted  by  tlie  Respondent  and  the  otlier  part- 
owners  witli  the  whole  management  of  tlie  ship  and  the  accounts  reliiting  thereto  ; 
and  he  undertook  and  co-ntinued  toi  act  as  managing  owner,  and  kept  all  the  accounts 
relating  to  the  ship,  from  the  time  wlien  he  and  tlie  Respondent  so  became  joint 
owners,  up  tO'  the  time  when  both  of  them  sold  their  shares  in  her;  and  during  tlie 
period  of  their  joint  ownership  the  ship  made  considerable  earnings,  and  Geo. 
Robinson  received  all  the  proceeds,  but  never  accounted  tO'  the  Respondent  for  his 
share  of  tlieni;  That   in   January   1805,    Geo.    Robinson,   with  tlie  consent  of  tlie 
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Kespondent  and  the  other  pa-rt-owners,  sold  the  ship  and  received  on  account  of  the 
Respondent  his  share  of  the  money  produced  by  that  sale,  but  died  before  he  had 
accounted  with  tlie  Respondent  for  the  money  received  by  him  in  respect  of  the  sale 
and  earnings  of  the  ship.  That  Respondent  was  lately  informed,  that  on  the  occasion 
of  the  sale,  Geo.  [719]  Robinson  settled  the  accounts  tetween  himself  and  Mr.  Charles 
Wheeler,  who  was  owner  of  one  sixteenth  share  in  the  same  ship  during  the  period 
that  the  Respondent  was  ownier  of  tlie  eight  sixteenth  shares:  and  that  on  that 
settlement  of  accounts  it  appeared  that  there  was  due  tO'  Wheeler,  in  respect  of  tlie 
earnings  of  the  ship  and  proceeds  of  the  sale,  the  sum  of  £141  17s.  4d.  on  account  of 
h."s  one  sixteentli  share,  and  tliat  balance  was  accordingly  paid  to  ^Vlleeler  by  the  said 
Geo'.  Robinson,  soon  after  the  said  sale,  without  Respondent's  knowledge  of  the  same; 
That  from  the  time  of  that  sale  Respondent  had  frequently  applied  to  the  said  Geo. 
Robinson  for  an  account  of  tlie  earnings  and  proceeds  of  sale  of  the  said  ship,  but 
could  never  obtain  it,  though  it  was  repeatedly  promised  tO'  him  by  the  said  Geo. 
Robinson  ;  That  in  November  1824,  Geo-.  Robinson  died  intestate;  and  in  December 
of  that  year  letters  of  administration  of  his  estate  and  effects  were  granted  to  his 
brothers,  tlie  Appellant  and  John  Robinson,  who  possessed  themselves  of  the  personal 
estate  and  effects  of  the  intestate  toi  a  large  amount,  and  more  than  sufficient  to  pay 
his  debts. 

The  biU  prayed  that  an  account  might  be  taken  of  what  was  due  to  the  Respondent 
in  respect  of  tlie  matters  aforesaid,  and  that  the  Respondent  might  be  paid  what 
should  be  found  due  on  settling  that  account ;  and  that,  in  case  the  Appellant  and  tlie 
said  Jolin  Robinson  should  not  admit  assets  of  the  intestate  sufficient  to  pay  his  debts, 
including  what  should  be  found  due  to  tlie  Respondent  in  respect  of  the  matters 
aforesaid,  then  that  the  usual  accounts  might  be  taken  of  the  personal  estate  and 
effects  of  the  said  intestate,  received  by  tlie  Appellant  and  Uie  said  John  Robinson 
respectively,  or  either  of  tliem. 

[720]  The  Appellant  and  the  said  John  Robinson,  by  their  answer  tO'  the  bill,  stated 
in  substance,  amongst  other  tilings,  that  shortly  after  the  intestate's  death  they  pos^ 
sessed  themselves  of  certain  books  of  accounts,  policies  of  insurance,  vouchers, 
documents,  letters  and  papers  of  the  intestate  ;  and  that  amongst  them  were  two 
letters  bearing  date  respectively  lOtli  of  June  1799,  and  27th  of  August  in  the  same 
year,  and  written  by  the  Respondent  to  the  intestate,  which  contained  general 
proposals  on  tlie  part  of  tlie  Respondent  to  become  concerned  witli  the  intestate 
in  some  speculation  relating  to  shipping;  That  amongst  other  accounts  contained  in 
one  of  the  said  books  of  account,  was  an  account  headed,  "  Di:  Daniil  Alexander, 
Lawreivce  Potmtney-Icme. — Contra,  Cr.;"  and  wluch  appeared  to  be  a  general  account 
between  the  Respondent  and  the  intestate ;  and  that  on  tlie  debit  side  thereof  were 
various  items,  one  of  tliem  relating  to  bills  of  sale,  and  others  of  them  relating  in 
express  terms  to  a  ship  called  The  V olunteer ;  and  that  on  the  credit  side  of  tlie 
account  were  certain  items,  some  of  whicli  related  in  express  terms  to-  the  said  ship, 
and  others,  as  the  Appellant  and  the  said  John  Robinson  believed,  related  also  to  tlie 
same  ship  ;  That  by  the  said  books  of  account  it  appeared  that  the  Respondent  and 
the  intestate  were  respectively  interested  in  the  ship  Volunteer  froni  September  1799 
to  October  1804  ;  that  the  Respondent  held  eight  sixteentli  shares,  and  the  intestate 
held  four  sixteenth  shares,  and  was  the  managing  owner ;  tliat  tlie  said  ship  made 
certain  freight,  and  the  same  was  received  by  the  intestate,  but  tliat  he  paid  the 
outfit  and  expenses  of  the  ship,  and  also  the  costs  of  certain  investments  or  adventures 
in  goods  shipped  on  board  of  her  on  account  of  the  owners;  and  tliat  upon  two  [721] 
occasions,  viz.  after  the  said  ship's  first  and  second  voyages  respectively,  dividend's 
were  made  and  credited  by  the  intestate  to  tJie  owners  of  tlie  said  sliip,  in  respect  of 
her  supposed  earnings. 

Tlie  Appellant  and  the  said  John  Robinson,  by  tlieir  said  answer,  alsO'  insisted  that 
from  the  state  of  the  accounts  of  the  ship's  last  three  voyages,  (which  they  believed  to 
be  losing  transactions,)  and  of  the  Respondent's  first-mentioned  account,  and  particu- 
larly as  no  charge  was  made  to  the  debit  of  tlie  Respondent  in  that  account,  for  his 
share  of  the  losses,  outgoings,  and  e^xpenses  appearing  by  the  accounts  to  have  been 
sustained  and  expended,  the  true  state  of  account  between  the  Respondent  and  in- 
testate, upon  tlie  close  of  tlie  speculation  relating  to  the  ship,  could  not  possibly  be 
ascertained  by  reference  to  tlie  accounts  before  mentioned  ;  but  that  if  the  same  could 
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be  ascertained  by  reference  to  such  accounts,  they  believed  that  it  would  either  appear 
that  the  said  account  had  been  long  since  finally  biiJanced  and  tlie  balance  paid,  or 
that  such  balance  was  against  the  Respondent,  and  in  favour  of  the  intestate.  And 
they  furtlier  said,  that  from  the  time  when  the  Respondent  became  interested  in  the 
ship,  down  to  the  time  of  the  intestate's  deatli,  the  Respondent  and  the  intestate  con- 
tinued to  be  upon  the  most  intimate  terms  of  friendship,  and  for  more  than  twenty 
years  of  that  interval  were  in  constant  personal  or  written  communication  with  each 
other  on  their  private  concerns,  in  the  most  confidential  manner;  and  ttiey  submitted 
that  all  accounts  between  the  intestate  and  Respondent  ought,  under  the  circumstances 
aforesaid,  to  be  considered  as  closed  and  satisfied  long  since. 

The  Appellant  and  the  said  John  Robinson,  by  their  answer,  admitted  assets  of 
the  intestate  sufficient  [722]  to  answer  what  was  claimed  to  be  due  tO'  the  Respondent ; 
but  insisted  that  if  the  Respondent  ever  had  cause  of  action  or  suit  against  the  intes- 
tate, concerning  the  matters  in  the  bill  mentioned  (which  they  in  no  sort  admitted), 
such  cause  of  action  or  suit  did  accrue  above  six  years  before  suing  out  process 
against  them  to  appear  and  answer  the  bill  ;  and  tliat  the  Respondent  liad  not,  since 
such  cause  of  action  or  suit  (if  any)  arose,  been  under  any  disability  to  commence  or 
prosecute  the  same. 

Tlie  cause  being  at  issue,  witnesses  were  examined  on  both  sides  ;  the  following 
is  the  substance  of  their  testimony. — Mr.  Jolin  Teesdale,  the  Appellant's  soiicitor, 
examined  to  interrogatories  on  behalf  of  tlie  Respondent,  and  cross-examined  by  the 
Appellant  and  the  said  John  Robinson,  proved  seventeen  different  books  as  exhibits, 
marked  respectively  with  tlie  first  seventeen  letters  of  the  alphabet.  The  first  three  of 
them,  marked  with  tlie  letters  A,  B,  C,  wei-e  stated  by  the  witness  to  appear  to  be 
ledgers  ;  a  foiurtli  marked  with  the  letter  D,  a  journal ;  and  all  tlie  othei-  books  were 
cash-books,  bankers'  pass-books,  a  biU-book,  a  letter-book,  and  policy-book.  This 
witness  furtJier  deposed,  tliat  tlie  several  produced  books  liad  been  for  a.  consider- 
able time  past  in  his  possession,  as  the  solicitor  of  the  Appellant  and  the  said  John 
Robinson  ;  and  that,  except  as  tO'  the  pass-books,  he  believed  they  were  kept  by  the 
intestate  himself,  the  entries  therein  chiefly  appearing  to  have  been  made  b}^  him  ; 
and  that  the  intestate  kept  the  whole  of  the  produced  books  in  his  own  custody,  at  the 
London  Dock-house,  in  New  Bank-buildings.  Witness  furtlier  said,  that  he  had 
looked  upon  the  folio  34  of  the  book  marked  A,  and  upon  folio  42  of  the  book  marked 
B,  and  also  upon  folios  27,  66,  107  and  124  of  tlie  book  marked  A,  and  that  tlie  ac- 
counts written  on  those  folios  re^[723]-spectively  were  written  by  the  intestate,  as 
witness  believed,  he,  the  witness,  having  seen  the  intestate  writ©  many  times,  and 
being  well  acquainted  witJi  his  hand-writing  ;  and  further,  that  the  several  aoco'unts'  on 
the  said  folios  34  of  book  A,  and  42  of  book  B,  were  accounts  between  tlie  Respondent 
and  the  intestate,*  and  that  the  several  accounts  on  the  said  [724]  folios  27,  66,  107 
and  124,  of  book  A,  were  acco^unts  between  Charles  Wheeler  and  the  intestate. 


*  The  following  is  tlie  account  in  the  produced  ledgers,  marked  A,  folio  34,  and 
B,  folio  42. 

ACCOUNT  IN  LEDGER  A,  FOLIO  344. 
Dr.  DANIEL  ALEXANDER,  Lawrence  Pountmy  Lam. 

1799  I  £.     s.   rf. 

Nov,  28     48  i  To  Expenses  for  Bills  of  Sale        .  3    3    0 

49 1  To  Ship  Volunteer  for  8-16ths       .     2,250    0    0 
I  2,253(.  3s. 


1800 
Mar.  24 
July  11 

Dec.  31 
Dec.  31 


1801 
Feb.  4 
Apr.  28 


May  15 


66  j  To  2,400!.  per  Volunteer 
74 1  To   Lees,   paid   C.   Wheeler,   half 
Pipe  Port  Wine  .... 
102   To  Wine  Account  . 


99  To    2,5001.  per  Volunteer,  Wake, 
2,893i.  16s.  m.  ... 


2,253 
3S1 


3     0 
0     0 


39  U     9 
6  19     3 


213 


To  Lees  &  Co.  paid  T.  Wake 
To         ,,  „     him 

To         „         .        .  .        . 

381!.         £.255  10 
To  ,,  Duties  on  Stone 

250    0 


2,893  16 

37  17 

500    0 

124  19 

11     2 


i  £.505    10 

133  I  To  2,400(.  insured  on  Volunteer   .        380 

124('.  3,876 


8    0 
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1799 
Sept.  14 
Oct.  19 
Nov.  1 
Nov.  11 

37 
41 
43 
41 

1800 
July  11 

74 

Nov.  18 
Deo.  31 

87 
100 

1801 
Mar.  2 
May  5 

123 
130 

May  15 

132 

June  24 

136 

Dec.  31 

153 

155 

Contra,  Cr. 

£.  .5.  d. 
1,500  0  0 
187  10  0 
112  10  0 
000    0     0 


By  Lees  &  Co.  Reed,  of  hiin, 
By       ditto       ditto 
By       ditto       ditto 
By       ditto       ditto 

2,400(. 

By  received  of  him  for  half  Pipe 

Port  Wine 39  U  9 

By  ditto 500    0  0 

By    return    Prem.  2,400!.  a'  IH. 

•  3s.  4d.  per  Cent.         .        .        .       255  10  0 

3,196!.  Is.  9rf. 

3,195     1  9 

By  dividend  8-16th3  Volunteer     .       185    1    5 
By  Lees  &  Co.  received  Duties  on 

Stnne 11    2     2 

By  return  Preni.  2,500!.  a'  3!.  per 

Cent 75    0    0 

£.381 

By  Lees  &  Co.  received  of  him      .       500    0    0 

£.265.  10.!. 

By  Interest 12  10    0 

£.125 

By  return  Prem.  2, 4001.        .        .         96    0    0 

4,074  15     4 
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Mr.  Thomas  England,  another  witness  examined  on  behalf  of  the  Respondent, 
proved  that  tlie  said  produced  books  belonged  to  the  intestate,  George  Robinson,  and 
that  the  accounts  referred  tO'  were  in  his  hand-writing ;  and  that  witness  had  inspected 
the  two  books  A  and  B,  also  the  produced  books  marked  respectively  E,  F,  G,  H  and  I, 
the  la-st^mentioned  five  books  being  the  intestate's  banking  books;  and  that  he  so  in- 
spected the  said  books  A  and  B,  for  the  purpose  of  ascertaining  what  balance  was  due 
from  the  intestate  to  the  Respondent;  and  finding  tliat  there  appeared  to  be  a  balance 
of  £950  4s.  due  tO'  the  Respondent  from  the  intestate,  by  the  accounts  contained  on 
folio  34  of  the  book  marked  A,  witness  examined  the  books  marked  respectively 
E,  F,  G,  H  and  I,  for  the  purpose  of  ascertaining  whether  or  no  the  intestate  had  made 
any  other  pajmients  than  what  appeared  on  tlie  said  folio  34  to  the  Respondent,  and 
no  such  payments  could  there  be  found  to  have  been  made;  and  witness  did  not  dis- 
cover that  the  said  balance  of  £950  4s.  had  been  paid  or  satisfied.  And  witness  had 
looked  upon  the  folios  27,  66,  107  and  124  of  the  book  marked  A;  and  on  said  folio 
27  there  were  entries  of  charges  for  insurance  on  the  ship  V olwnteer,  and  of  the  cost 
of  one  sixteenth  sliare  of  that  sliip  ;  and  on  said  folio'  66  tJiere  were  entries  of  sums 
charged  for  insurance,  and  of  a-  credit  for  a-  dividend  on  the  said  ship  ;  and  on  folio  107 
there  was  an  entry  of  a  credit  for  another  dividend  on  such  ship;  and  on  folio  124 
there  was  an  entry  of  credit  for  sale  of  the  same  ship  ;  and  it  appeared  by  the  said 
entries,  that  a  sum  of  money  was  due  to  Charles  Wheeler  in  [725]  respect  oif  the  said 
ship,  but  not  how  much  was  so  due;  and  that  the  accounts  in  the  said  folios  related  to 
a  great  number  of  other  adventures  and  mercantile  transactions  besides  that  of  the 
said  ship  V olwnteer.  The  same  witness  stated  that  the  intestate  was  engaged  in  the 
business  of  a  merchant,  shipowner  and  insurance  broker,  and  was  at  the  time  of  his 
death,  and  had  been  from  the  first  establishment  of  the  London  Dock  Company, 
secretary  to  that  company  ;  That  he  was  for  many  years  prior,  and  down  to  the  time 
of  his  death,  upon  terms  of  intimate  acquaintance  and  friendship  with  the  Re- 
spondent; and  that  it  appeared  by  the  produced  books,  marked  respectively  A  and  B, 
that  they  had  dealings  and  accounts  relating  to  the  ship  Volunteer,  and  cash  matters, 
from  the  year  1799  to  the  year  1812;  That  tlie  respondent  was  by 
profession  an  architect;  that  in  the  year  1820  he  was,  from  ill-health, 
obliged  to  leave  this  country,  and  in  consequence  witness,  as  his  brother-in-law,  did 
undertake  to  arrange  all  his  affairs;  That  some  short  time  after  the  Respondent  so 
left  this  country,  witness  called  several  times  upon  the  intestate  with  messages  from 
the  Respondent,  and  took  the  opportunity  of  asking  the  intestate  to  come  to  a.  settle- 
ment with  the  Respondent  respecting  the  ship  Volunteer ;  and  that  the  last  time  when 
■witness  saw  the  intestate  respecting  the  account  between  him  and  the  Respondent  re^ 
lating  to  the  said  ship,  was  a  few  months  before  the  death  of  the  intestate ;  and  wit- 
ness did  generally,  on  the  said  occasions,  ask  the  intestate  respecting  a  settlement 
of  the  said  account,  and  the  intestate  generally  evaded  the  subject,  but  never  did  state 


Dr. 

1802 
Jan.  18 


Nov.  4 
Dec.  27 

1804 
Mar.  8 

1805 
Mar.  14 

Apr.  27 


To  Lees  &  Co.,  paid  him 


To  ,,  Tliompson,  qr.  Pipe  Port 
To  ,,  Hullah,         ,,    Madeira 


To  ,,  paid  Mr.  Robarts 

To  ,,  paid  Acts,  &c. 
To  ,,      ,,     Lewis  . 
To  „      „    him 


450 

0 

0 

4,326 

3 

3 

24 

18 

10 

28 

14 

1 

4,3T9  10  2 

500    0  0 

2     2  0 

41     1  0 

200    0  0 


1802 

Mayl 

195 

1805 

Jan.  29 

262 

By  Ship  Volunteer  for  dividend 
8-16ths         


Contra,  Cr. 
692     0     8 


212i.  8s. 


4,766  16    2 
650L  4,379  16     2 


387    0    0 


By  Sale  Account  of  Ship  Volun- 
teer      1,306    7    0 


£.5,122  19s.  2d. 
£.4,766 


Dr. 


1812 
May, 


To  Lees  and  Co.  paid  Stone  for 

Lord  Romney     ....         28 


To    Account    of    Expenses     for 
Arrowsiiiith's  Map 


ACCOXTNT  IN  LEDGER  B,  FOLIO  42. 
DANIEL  ALEXANDER. 
£.    s.  d. 


Contra,  Cr. 


6     0 


5     5     0 

1328 


ROBINSON  V.  ALEXANDER  [1834]  II  CLARK  &  FINNELLY. 

or  intimate  to  witness,  or  in  his  presence,  or  to  liis  knowledge,  that  he,  the  intestate, 
was  not  indebted  to  the  Respondent. 

[726]  Mr.  Charles  Wieeler,  tlie  third  witness  examined  on  behalf  of  tlie  Respon- 
dent, verified  tlie  account  in  the  produced  book  marked  A,  between  himself  and  tlie 
intestate,  i-elative  to  the  ship  Volunteer :  and  he  stated  that  the  intestate  was  an  in- 
surance broker  and  underwriter,  and  from  March  1803  to  March  1804  was  engaged, 
witli  witness  a.nd  another,  in  the  trade  of  coal-merchants ;  and  he  believed  that  he  was, 
from  October  1805  to  January  1806,  engaged  with  Jervase  Jacl^son  of  London,  in  the 
business  of  policy  brokers;  and  that  the  Respondent  had  dealings  and  accounts  with 
the  intestate  relating  to  tlie  ship  V ulunteer,  from  the  j^ear  17!)'J  down  to  the  time  of 
the  sale  of  the  said  ship,  in  January  1805,  a.nd  also  resjiectiiig  the  building  of  the 
London  Dock,  and  the  warehouses  belonging  to  the  same,  from  the  year  1795  down  to 
tlie  time  of  the  death  of  the  intestate. 

Two  witnesses  were  examined  for  the  Appellant  (one  a  clerk,  the  other  a  porter, 
in  the  service  of  the  East  India  Company).  The  substance  of  their  depositions  was 
this: — When  the  intestate  first  went  to  the  London  Dock-house,  a  back  room  on  the 
ground  floor  was  fitted  up  as  an  office  for  him,  as  secretary  to  the  Company,  but  he 
transacted  business  in  that  room  four  or  five  times  only  at  tlie  commencement  of  his 
residence  in  the  house,  after  which,  finding  the  room  inconvenient,  he  discontinued 
the  use  of  it ;  and  from  that  time  to  the  year  1814  that  room  was  used  only  as  a  lumber 
room  for  depositing  boxes  and  papers,  and  from  1814  it  continued  to  be  used  as  a 
lumber  room,  and  also  as  a  porter's  or  messenger's  room  for  the  servants  of  the  Com- 
pany; and  the  intestate  never  entered  it  fo'r  at  least  eight  or  nine  years  before  his 
death.  On  the  day  of  his  death,  tlie  Appellant  and  [727]  the  said  John  Robinson, 
and  tlieir  solicitor  Mr.  Teesdale,  met  at  the  London  Dock-house  for  the  purpose  of 
searching  aiiiongst  the  intestate's  papers,  to  ascertain  whether  he  had  made  a  will. 
In  the  course  of  their  searcli  books  and  papers  relating  to  his  aA'airs,  and  which  re- 
ferred to  mattei-s  of  modern  date,  were  found  in  those  parts  of  the  house  wliich  he 
inhabited.  Their  attention  being  directed  to  a  wardrobe  in  tlie  said  back  room,  they 
forced  open  the  upper  part  thereof,  and  there  found  all  the  books  and  papers  proved 
in  this  cause,  covered  with  so  much  dust  as  tO'  make  it  certain  that  none  of  them  had 
been  refen-ed  to  or  tO'Uched  for  many  years. 

Tlie  cause  came  on  tO'  be  heard  before  the  Vice-Chancellor  on  the  21st  of  July  1830, 
when  his  Honor  ordered  and  decreed  that  it  be  referred  to  the  Master  to  take  an 
account  of  all  dealings  and  transactions  between  the  Respondent  and  the  said  intes- 
tate relating  to  the  matters  in  the  Bill  mentioned,  etc. 

The  appeal  was  against  that  decree.  (John  Robinson  died  during  the  pro- 
ceedings.) 

Sir  WiUiani  Home  and  Mr.  Wigram,  for  the  Appellant: — There  is  no  evidence 
tliat  the  Respondent  has  any  demand  on  the  assets  of  tlie  intestate.  By  the  books  of 
account,  which  came  to  the  liands  of  the  Ap]:)ellant  in  the  manner  stated  by  the  wit^ 
nesses,  it  appears  that  the  Respondent  and  intestate  were  jointly  interested  in  tlie 
ship  from  September  1799  to  1805,  the  Respondent  holding  eight  sixteenth  shares 
and  tlie  intestate  four  sixteenths,  and  being  also  managing  owner  of  the  ship.  It 
also  appears,  from  the  same  books,  tliat  the  ship  made  some  freight,  which  was  re- 
ceived by  the  intestate,  and  that  he  paid  for  her  outfit  and  expenses,  also  for  invest- 
ments in  goods  [728]  shipped  on  board  of  her  on  account  of  tlie  owners ;  and  tliat  divi- 
dends were  made  on  two  occasions,  in  I'espect  of  the  ship's  earnings  on  her  first  and 
second  voyages.  Of  these  dividends  two  sums  of  £185  Is.  5d.  and  £692  Os.  8d.  were 
entered  to  the  credit  of  the  Respondent  in  the  account  with  him  in  ledger  A,  under 
the  respective  dates  of  2d  March  1801,  and  1st  May  1802  {vide  tlie  accounts,  p.  723 
supra).  In  the  same  account  various  sums  were  entered  tO'  the  debiti  of  the  Respon- 
dent, as  having  been  paid  on  his  account  by  the  intestate.  The  last  items  in  it  are: 
— "  1805,  Januaiy  29.  By  sale  account  of  ship  Volunteer,  £1306  7s."  on  tlie  credit 
side:  "  1805,  April  27,  £200  "  on  the  debit  side.  There  is  no  later  entry  found  in 
that  or  in  any  other  book  or  paper  belonging  to  the  intestate,  of  any  dealing  or  trans- 
action between  him  and  the  Respondent,  except,  indeed,  tliat  in  another  book  of 
account,  marked  B.  there  are  twO'  entries,  one  of  £28  5s.  in  June  1811,  the  other  of 
£5  5s.  in  May  1812  (vide  the  accounts,  p.  723  supra);  both  on  the  debit  side  of  an 
account  with  the  Respondent,  and  not  relating  in  any  manner  to  the  ship  V ohinteer, 
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nor  to  any  matteir  ia  question  in  the  cause.  It  is  material  to  attend  to.  the  evidence  of 
tlie  state  in  which  tliose  books  of  account  were  found  by  the  AppeUant,  as,  from  that 
it  appears  beyond  a.  douM.  tliat  none  of  them  could  have  been  refei-red  to  or  seen  by 
tlie  intestate  for  at  least  eiglit  or  nine  years  before  his  death. 

The  amount  claimed  by  the  Respondent  in  respect  of  his  share  of  the  earnings  and 
produce  of  the  sale  of  tlie  ship  is  £113-1  18s.  8d.,  which  was  calculated  in  this  way  :  — 
Tlie  bill  alleged  that,  on  the  sale  of  the  ship,  tlie  intestate  paid  £U1  17s.  4d.  in 
respect  of  her  earnings  and  the  produce  of  the  sale,  to  Mr.  Wheeler,  who  wa,s  owner 
of  only  one  sixteenth  share ;  from  whicli  the  Respondent  concluded  that  he,  who 
[729]  had  eiglit  sixteenths,  should  have  eight  times  that  sum.  There  is  no  evidence, 
in  the  account  books  or  otherwise,  of  payment  tO'  Mr.  Wlieeler,  for  any  such  sum,  nor 
of  any  final  settlement  of  accounts  between  him  and  the  intestate.  Tliere  is  noi  evi- 
dence of  acknowledgment  by  tlie  intestate,  or  by  tlie  AppeUant  or  his  late  co^adminis- 
trator,  of  any  sum  being  due  to  tlie  Respondent  in  respect  toi  the  alleged  dealings. 
On  the  contrary,  the  silence  of  the  Respondent  for  twenty  yearsi  and  more,  in  respect 
to  the  present  demand,  is  equivalent  to  positive  evidence  against  its  validity.  It  is 
in  evidence  that  during  the  whole  of  tliat  time  the  Respondent  and  intestate  were  in 
oonstant  communication  in  the  most  confidential  manner,  on  their  respective  private 
concerns,  aaid  yet  no.  mention  was  ever  made  by  them  of  this  alleged  debt. 

But  supposing,  in  the  absence  of  all  proof,  that  the  Respondent's  claim  was  origi- 
nally well  founded,  still  under  the  circumstances,  and  considering  the  lapse  of  time, 
as  well  as  tlie  uninterrupted  intercoui-se  between  tlie  Respondent  and  intestate  do'wn 
to  the  time  of  his  death,  their  Lordships  were  bound  to  presume  payment  or  other 
satisfaction,  and  to>  hold  the  account  as  stated  and  closed  many  years  ago.  The  ac- 
count sought  for  by  the  Respondent's  bill  was  not  a  general  account,  but  was  confined 
to  the  ship's  earnings  and  proceeds  of  sale, — tO'  transactions  which  took  place  above 
twenty-one  years  before  the  bill  was  filed.  The  second  account,  that  in  ledger  B, 
dated  in  1811  and  1812,  having  no  relation  to  the  dealings  in  the  ship,  should  not  be 
considered  a  continuation  of  the  ship's  account,  which  ended  in  1805.  At  all  events, 
inasmuch  as  there  was  no  item  in  any  of  the  accoiunts  within  six  years  of  the  institu- 
tion of  the  suit,  and  as  the  Respondent  was  not  under  an};-  disability  to  sue,  the  rule  in 
equity,  founded  [730]  on  analogy  with  the  statute  of  Limitations  (21  Jac.  1st.  c.  16) 
in  courts  of  law,  barred  this  suit.  The  account  here  sought  was  not  within  the  ex- 
ception in  the  third  section  of  the  statute;  it  was  not  a.  mutual  account,  nor  was  it 
"  between  merchant  and  merchant,"  (the  words  of  the  exception),  but  an  account  by 
one  partner  against  another,  and  the  last  item  in  it  being  long  anterior  to  six  yeara 
before  suit,  the  whole  was  barred.  So  little  of  the  character  of  trade  and  merchandize 
had  these  dealings,  that,  until  the  6  Geo.  4,  cap.  16,  the  parties  could  not  be  made 
bankrupts. 

On  the  two!  points,  the  lapse  of  time  and  the  application  of  the  exception  in  the 
statute,  the  following  cases  were  cited  : — Sherman  v.  Sherman  (2  Vern.  276),  in  which 
it  was  stated  to  have  been  held,  that  if  dealings  between  merchants  had  ceased  for 
several  years,  and  one  of  them  died,  and  the  surviving  merchant  brought  his  bill 
for  an  account,  the  Court  would  not  decree  an  account,  but  wO'uld  leave  the  plaintiff 
to  his  remedy  at  law  ;  Bi-idges  v.  Mitchell  (Gilb.  Eq.  Rep.  224  ;  S.C.  Bunb.  217),  where 
acquiescence  for  twenty  years  was  held  a  bar  to  a  suit  for  an  account  between  mer- 
chants ;  Barber  v.  Barber  (18  Ves.  286),  where  the  bill  was  said,  as  in  the  present 
case,  to  be  against  the  representative  of  a  deceased  partner.  Sir  William  Grant 
held  that  the  statute  of  Limitations  was  a  bar,  all  accounts  having  ceased  above  six 
years;  Cattlinq  v.  Skoulding  (6  T.  Rep.  189),  Martin,  v.  Heathcote  (2  Eden,  169), 
Webber  v.  Ti.vill  (2  Saund.  126,  n.  6  and  7),  Walford  v.  Liddel  (2  Ves.  sen.  400), 
Crairford  v.  Liddell.  cited  in  Jones  v.  Pengree  (6  Ves.  580-2),  and  Foster  v.  Hodg- 
son (19  Ves.  180). 

[731]  Mr.  Knight  and  Mr.  Stuart,  for  the  Respondent: — It  was  establisbed  by 
the  evidence  that,  at  the  time  of  the  intestate's  death,  there  was  an  open  and  un- 
settled account  between  him  and  the  Respondent  in  respect  of  their  Joint  dealings 
in  the  sliip,  and  that  the  intestate  had  never  settled  with  the  Respondent  the  account 
which,  in  the  confidential  situation  he  held,  of  managing  owner  of  the  ship,  he  was 
bound  to  doi.  The  depositions  of  Mr.  England  were  quite  conclusive,  not  only  that 
there  was  an   unsettled   account  and   a  large  balance  due  to  the  Respondent,  but 
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also  that  the  intestate,  up  to  the  time  of  his  death,  acknowledged  the  account  to  be 
unsettled.  That  witness  deposed,  that  "  some  time  after  the  Respondent  left  this 
country  (having  gone  abroad  for  the  benefit  of  his  health)  he  (the  witness)  often 
called  on  the  intestate  with  messages  from  the  Respondent,  and  took  an  opportunity 
of  asking  him  to  come  to  a  settlement  with  the  Respondent  respecting  the  shiji 
Volunteer;  and  the  last  time  when  witness  saw  the  intestate  respecting  that  account, 
was  a  few  months  before  his  death,  and  the  witness  generally,  on  those  occasions, 
asked  him  respecting  the  settlement  of  the  said  account,  and  the  intestate  generally 
evaded  tlie  subject,  but  never  stated  or  intimated  to  witness  that  he  wasi  not  indebted 
tn  the  Respondent."  That  deposition  was  sufficient  to  sustain  the  Vice-Chancellor's 
decree  for  taking  the  account.  Upon  the  account  in  ledger  A,  the  balance  in 
favour  of  the  Respondent  is  £950  4s.  If  the  Appellant  is  to  have  credit  for  those 
sums,  entered  in  tliat  account  as  paid  by  the  intestate,  why  is  he  not  tO'  be  debited 
with  the  items  entered  on  the  other  side?  It  is  in  evidence  that  the  accounts  are 
in  the  intestate's  handwriting. 

It  has  been  argued  on  behalf  of  the  Appellant,  that  [732]  as  there  is  no  entry 
in  tlie  account  within  six  years  before  the  commencement  of  the  suit,  the  Respon- 
dent's claim  must  be  held  as  barred  by  the  statute  of  Limitations,  or  by  a  presump- 
tion of  pajnnent  from  the  lapse  of  time  and  acquiescence  of  the  Respondent,  and 
cases  have  been  cited  to  support  those  positions;  but  the  attempted  defence  on  the 
statute  is  not  only  inapplicable  to  these  transactions,  but  is  also  inconsistent  with 
the  admissions  of  the  Appellant  and  with  the  evidence.  The  cases  cited  do'  not 
apply  to  this  account,  which  was,  in  point  of  law,  an  account  between  nierchant 
and  merchant,  and  strictly  within  the  exception  of  the  third  section  in  the  statute 
of  Limitations,  the  words  of  which  are,  "  all  actions  of  account  and  upon  the  case, 
nt/ier  than  such  accounts  as  concern  tlie  trade  of  merchandize  beticeen  inerehant 
and,  inerchaiit,  their  factors  and  servants."  If  the  Respondent  had  abandoned  the 
account  in  1805,  and  had  acquiesced  for  twenty  years,  then  indeed  a  presumption 
of  satisfaction  would  arise,  and  no  suit  for  his  claim,  at  law  or  in  equity,  could  be 
maintained.  Presumption  of  satisfaction,  however,  might  be  rebutted  by  proof  of 
part  payment,  or  other  transactions.  The  account  here  was  an  open  and  unsettled 
account  in  1805,  and  there  were  subsequent  transactions  between  the  parties,  of 
which  the  account  in  ledger  B  was  evidence,  making  these  accounts  one  running 
account.  The  case  of  Barber  v.  Barber  (18  Ves.  286),  cited  for  the  Appellant,  was 
not  authority;  it  was  reported  ex  relatione,  and  the  reporter  did  not  give  the  name 
of  the  person  on  wliose  relation  he  had  it ;  the  statement  of  the  case  was  very  meagre  ; 
it  was  stated  tluit  they  were  partnership  accounts,  but  it  could  not  be  collected  whether 
tlie  accounts  were  between  merchants  respecting  mercantile  transactions,  although 
the  counsel  there  argued  [733]  them  as  mercantile  transactions,  and  the  Master  of 
the  Rolls  (Sir  William  Grant)  held  the  claim  to  be  excluded  by  the  statute.  That 
report  is  discredited  on  other  grounds:  in  Foster  v.  Hodgson  (19  Ves.  180),  which 
came  before  Lord  Eldon  about  a  year  afterwards,  and  was  argued  by  Sir  Samuel 
Romilly,  whO'  was  counsel  in  Barber  v.  Barber,  no  reference  was  made  to  the  latter. 
The  law,  as  deduced  froin  all  the  cases  of  authority,  is,  that  where  an  account,  even 
between  merchants,  has  been  stated  and  settled,  and  six  years  have  elapsed  without 
a  new  entry,  that  is  conclusive,  all  claim  is  barred  by  the  statute,  and  the  courts  of 
equity,  on  the  ground  ol  acquiescence  and  satisfaction,  adopt  a  rule  analogous 
with  the  limitation  of  tlie  statute  ;  but  there  is  no^  bar  where  the  account,  thougli 
adjusted  once,  has  been  ojiened  by  subsequent  entries,  and  made  a  running  account. 
Sandys  v.  Blud'well  (Sir  Wm.  Jones,  -101),  Ilolscorn  v.  Rivers  (1  Cas.  in  Chancery, 
127),  Farringtnn  v.  Lee  (2  Mod.  312).  Webber  v.  Tivill  (Saund.  126),  and  tlie  cases 
referred  to  in  the  notes  tO'  the  report  of  the  last  case. 

Sir  William  Home  replied  : — The  Respondent  produced  no  evidence  tO' support  his 
claim  :  tlie  accounts  are  taken  from  the  intestate's  books,  and  an  attempt  has  been 
made  to  confound  two  accounts,  which  are  quite  distinct,  for  the  purpose  of  exempt- 
ing this  case  from  the  operation  of  the  statute.  It  was  no  impeachment  of  Barber 
V.  Barber  that  it  was  not  cited  in  Foster  v.  Hodgson;  it  may  not  have  been  there 
reported,  and  it  is  not  to  be  expected  that  the  counsel  who  argues  a  case  will  remember 
it,  and  cite  it  a  year  after  in  arguing  another  case. 

[734]   The  Lord   Chancellor: — My  Lords,  the   course  which   I  shall   propose  to 
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your  Lordships  to  adopt,  in  order  tO'  form  yo'ur  decision  in  this  case,  is  naturally 
suggested  to*  me  by  the  line  of  argument,  and  by  the  importance  of  the  pointsi  whicii 
have  been  taken  at  the  bar.  On  one  of  those  points,  namely,  how  far  the  circum- 
stances of  this  case  justified  the  Court  below  in  presuming  satisfaction  or  payment 
from  lapse  of  time,  I  see  no  reason  to  entertain  much  doubt,  or  to  form  any  opinion 
different  from  that  tO'  which  the  Vice-Chancellor  came  upon  tliat  part  of  the  case. 
But  as  to  the  other  point,  which  is  the  principal  one  raised,  namely,  the  application 
of  the  statute  of  Limitation,  or  rather  the  exception  of  merchants'  accounts  in  the 
enacting  or  operative  part  of  the  third  section  of  that  statute,  which  has  been  ela- 
borately argued  at  your  Lordships'  bar,  I  should  wish  to  have  further  time  for  con- 
sideration. It  is  a  matter  which  has  been  made  so  little  the  subject  of  solemn 
decision,  and  on  which  so  many  opposite  dicta  are  found  in  the  books,  that,  as  at 
present  advised,  I  should  wish  to  kave  an  opportunity  of  conferring  with  some  of 
the  learned  Judges  of  the  common  law  courts,  befoTe  I  finally  make  up  my  mind  to 
advise  your  Lordships  to^  affirm  his  Honor's  decree.  AVith  that  view  I  sJiould  propose 
to  your  Lordships  tO'  postpone  the  consideration  of  this  case  for  a  few  days. 
Another  reason  for  suggesting  that  coui-se  to  your  Lordsliipsi  is,  that  I  may  take  an 
opportunity  of  inquiring  whether  there  has  been  any  recent  decision  since  I  left 
the  other  side  of  Westminster  Hall,  aflS.xing  another  and  a  more  definite  meaning 
to  that  clause  of  the  statute  than  it  has  hitherto  had.  If  my  present  degree  of  doubt 
should  continue  on  further  consideration,  I  should  then  be  disposed  to>  advise  your 
Lordships  to  hear  the  case  [735]  re-argued  before  the  learned  Judges,  by  one  counsel 
on  each  side,  before  finally  deciding  the  case; — not  at  present  saying  that  that  will 
be  the  conclusion  to  wliich  I  shall  come,  but  throwing  it  out  merely  for  consideration. 

Considerable  doubts  hang  over  the  decision  of  the  case  of  Barber  v.  Barber  (18 
Ves.  286);  not  over  the  authority  of  the  learned  Judge  by  whom  it  is  represented 
to  have  been  pronounced,  but  over  the  report  itself;  inasmuch  as,  in  the  first  place, 
it  is  ex  relatione,  and  secondly,  there  is  but  a  very  scanty  account  of  the  circum- 
stances as  well  as  of  the  argument ;  the  point  being  made  in  the  last  paragraph  of  the 
report,  as  tO'  the  exception  of  the  statute  applying  tO'  merchants'  accounts:  and  then, 
as  it  appears  in  the  report  that  his  Honor  Sir  Wm.  Grant  disposed  of  it  in  very 
summary  and  somewhat  general  terms,  I  should  wish  to  examine  that  case  further. 
At  present,  therefore,  holding  that  that  case  is  not  of  the  highest  authority,  and 
feeling  great  doubt  of  the  accuracy  of  the  report,  especially  when  we  find  that  in  the 
subsequent  case  of  Foster  v.  Ilodgscm.  (19  Ves.  180),  neither  Lord  Eldoii  in  his 
judgment,  nor  the  counsel  on  either  side  in  their  arguments,  press  that  authority, 
although  in  all  probability  it  was  published ;  and  at  all  events.  Sir  Samuel  RomiUy, 
who  argued  the  case  of  Foster  v.  Hodgson  before  tlie  Lord  Chancellor,  is  stated  in 
the  report  to.  have  been  in  the  case  at  tht'  RoUs,  and  he  must  liave  been  aware  of  it : 
for  these  reasons  and  with  these  views,  I  sliall  beg  your  Lordsliips  tO'  postpone  the 
further  consideration  of  this  case. 

[736]  The  Lord  Chancellor,  after  stating  shortly  the  main  facts  of  the  case,  said, 
the  question  in  it  was  a  question  of  accounts  involving  two  points:  one,  whether 
the  lapse  of  time  and  other  circumstances  entitled  the  House  to-  presume  payment? 
The  other  was,  whether  the  statute  of  Limitations,  which  was  set  up  as  a  defence, 
operated  in  the  same  direction,  and  (the  Respondent  being  within  the  exception 
in  that  statute)  barred  the  suit? — I  stated  at  the  close  of  the  argument,  that  on  the 
first  of  these  points  I  had  nO'  doubt;  I  considered  that  under  the  circumstances  of 
this  case,  the  lapse  of  time  (and  so  thought  the  Court  below)  did  not  entitle  the 
House  to  presume  satisfaction  or  payment. 

The  second  point  was  the  one  upon  which,  in  regard  to  its  importance,  some 
difference  of  opinion  had  existed,  particularly  as  to  the  reported  decision  in  the  case 
of  Barber  v.  Barber  (18  Ves.  286) ;  a  decision  that  has  been  a  good  deal  questioned 
and  co'mmented  on  here,  if  not  elsewhere.  I  considered  that  it  was  fit  tO'  allow  this 
case  to  stand  over  for  further  consideration ;  and  I  mentioned,  that  should  I  con- 
tinue to  entertain  a  doubt  on  that  point,  the  importance  of  the  question,  and  the 
frequency  of  its  recurrence  in  courts  of  law,  more  than  in  equity,  would  incline  me 
to  obtain  the  opinion  of  the  Judges,  and  to  have  the  case  le-argued  before  them  for 
that  purpose.  I  have  since  had  conversation  with  some  of  those  learned  persons; 
I  have  reconsidered  the  case,  and  the  result  is  that  the  inclination  of  my  opinion, 
as  it  was  at  the  time  of  the  argument,  has  been  confinned.     I  therefore  advise  yonr 

1332 


LEWIS  l\  BRIDGMAN  [1834]  11  CLAEK  &  FINNELLY. 

Lordships  now  to  affirm  the  judgment  of  the  Court  below,  without  costs.  It  was  a 
matter  very  fit  for  [737]  consideration.  The  conflicting  arguments  are  fully  stated, 
and  the  doctrine  deduced  from  them  is  laid  down  with  great  distinctness  by  Mr. 
Serjeant  Williams,  in  one  or  more  notes  to'  the  case  of  Webber  v.  Tiinl  (2  Saund. 
127,  n.  6  and  7).  Both  these  notes  give  a  very  distinct  statement  of  the  cases  on  the 
subject;  and  regard  being  had  to  those  cases,  and  to  the  cpinioii  of  Lord  Kenyon, 
wiiich  is  distinctly  given  in  one  of  them,  I  am  of  opinion  that  his  Honor  tlie  Vice- 
('hancellor  came  to  a  sound  conclusion  on  the  second,  as  he  had  done  upon  the  first 
j)oint  raised  in  the  case  ;  and  that  the  suit  being  within  tlie  exception  of  the  statute, 
it  is  not  barred  by  the  statute  of  Limitations.  I  am  confident  that  if  an  actiim  at 
law  had  been  directed  to  be  tried,  and  sent  to  a  court  of  law  on  this  point,  there 
would  have  been,  under  the  circumstances,  no  doubt  of  a  verdict  and  judgment  for 
the  plaintiff.  I  therefore  recommend  your  Lordships  to  affirm  this  judgment,  but 
without  costs. 

Judeinent  affirmed  without  costs. 


[738]  APPEAL 

From  the  Court  of  Chancery. 

THOMAS  LEWIS,  Esq.,  and  ROBERT  ANDREW  STEVENS,— ^p^^e^/an-fo; 
WILLIAM  BRIDGMAN,  the  Younger,  and  JOHN  LEWIS  MALLET,  Executors 
of  Sir  Samuel  Young,  Bart. — Respondents. 

[S.C.  8  Bli.  N.S.  907.] 

A  portioner  entitled  to  tithe  of  hay,  is  not  necessarily  entitled  to  tithe  of  clover, 
tares,  vetches,  and  grass,  cut  and  carried  away  green. 

In  June  1824,  the  Appellants  filed  their  bill  in  Chancery  against  Sir  Samuel 
Young,  bart.,  since  deceased,  and  thereby  stated  that  the  Appellant  T.  Lewis  was  in 
May  1815,  and  ever  since  continued  to  be,  seised  of  the  tithes  of  corn,  grain,  hay  and 
grass  yearly  arising  within  a  certain  district  or  portion  of  land  within  the  parish 
of  Cookliam,  (Berks,)  called  the  lower  division  of  the  parish  of  Cookham,  and  bounded 
as  therein  particularly  mentioned;  That  by  an  indenture,  dated  3d  of  May  1815, 
he  demised  unto  the  Appellant  Stevens  all  the  aforesaid  tithes  to  which  he  (Lewis) 
was  so  entitled  as  aforesaid,  with  others,  by  tlie  description  of  all  that  parcel  of 
tithes  of  corn,  grain,  hay  and  other  titlies  whatsoever,  appertaining  or  in  anywise 
belonging  to  the  parsonage  of  Cannon,  in  Cookham,  (Berks,)  coming,  increasing, 
renewing  or  growing  upon  all  the  lands,  arable,  meadow,  and  pasture  ground  what> 
soever,  lying  [739]  within  the  parish  of  Cookham,  and  within  the  limits,  precincts 
and  boundaries  therein  mentioned  ;  To  hold  the  same  and  certain  other  heredita- 
ments thereby  demised,  for  the  term  and  at  the  rent  therein  mentioned  :  And  that 
by  virtue  of  the  said  indenture,  the  Appellant  Stevens  became  entitled  to  the  tithes 
of  corn  and  grain,  hay  and  grass,  yearly  arising,  etc.  on  all  the  land  situate  within 
that  part  of  the  said  parish  of  Cookham  ;  That  the  said  Sir  S.  Young  had,  in  the  years 
1820,  1821,  1822,  1823  and  182-1:,  occupied  and  then  continued  to  occupy  a  certain 
farm  (containing  168  acres)  situate  within  the  said  parish  of  Cookham,  great  part 
whereof  (viz.  134  acres)  was  comprised  within  the  precincts  and  bounds  in  the  said 
indenture  mentioned  ;  and  had  in  each  of  the  said  years  cut  and  carried  away  from 
his  farm,  situate  within  the  boundaries  aforesaid,  large  quantities  of  clover,  tares 
or  vetches,  meadow  and  rye  grass,  and  other  grasses,  without  making  the  same  into 
hay;  and  that  he  had  carried  off  part  thereof  whilst  in  the  swathe,  and  other  part 
whilst  in  heaps  without  setting  out  the  tithe  thereof  to  tlie  Appellant  Stevens  or 
making  to  him  compensation  for  the  same;  and  the  Appellants  submitted  that  the 
tithe  of  all  such  clover,  tares  or  vetches  and  grasses,  so  cut  and  taken  away,  ought 
to  have  been  set  out  to  the  Appellant  Stevens,  as  such  lessee  as  aforesaid,  or  that  a 
full  compensation  for  the  same  ought  to  have  been  paid  to  him.     And  they,  the  An- 

1333 


II  CLARK  &  FINNELLY.  LEWIS  V.  BRIDGMAN  [1834] 

pellaiits,  frequently  requested  Sir  S.  Young  to  account  for  the  value  of  tlie  several 
titlieable  matters  and  tilings  so  subtracted  by  him  ;  but  he  refused  to  comply  with 
such  requests,  alleging  that  the  Appellant  T.  Lewis  was  at  tlie  time  of  making  the 
said  indenture  of  demise  only  entitled  to  the  tithe  [740]  of  hay  within  the  said  dis- 
trict, and  that  in  his  title  deeds  tithe  of  grass  was  not  conveyed  to  him  by  name, 
whereas  the  Appellants  charged  that  by  law  the  person  who'  was  entitled  to  the  tithe 
of  hay,  was  entitled  to  tlie  tithe  of  all  clover,  tares  or  vetches,  and  grasses  of  every 
description,  severed  from  the  ground  by  tlie  hand  of  man,  from  the  moment  the  same 
was  so  severed  ;  and  they  prayed  that  the  said  Sir  S.  Young  might  be  compelled  to 
come  to  a  fair  and  just  account  with  the  Appellant  Stevens,  for  the  single  value  of 
the  tithes  of  all  the  clover,  vetches  or  tares  and  grasses,  which  he  in  manner  afore- 
said, in  the  years  aforesaid,  had  taken  from  off  his  said  farm,  and  be  decreed  to 
pay  what  should  appear  due  on  such  account- 
Sir  Samuel  Young  put  in  a  plea  in  bar  to  the  bill,  and  to  the  relief  and  discovery 
thereby  sought,  to  this  effect: — That  the  Appellants  were  not,  nor  was  either  of 
them,  seised  or  possessed  of  or  entitled  to  any  tithes  whatsoever,  within  the  parish 
of  Cookham,  or  the  titlieable  places  thereof,  except  only  such  tithes  as  appertained  or 
belonged  to  the  parsonage  of  Cannon,  in  the  said  biU  mentioned ;  and  that  the 
parsonage  of  Cannon  was  an  impropriate  vrectory,  to  which  the  tithes  of  clover,  tares, 
vetches,  meadow  and  rye  grass;  and  other  grasses,  cut  and  taken  and  carried  away 
without  being  made  into  hay,  did  not,  nor  did  any  of  such  tithes,  appertain  or 
belong ;  and  therefore  that  the  Appellants  were  not,  nor  was  eitlier  of  them,  entitled 
to  any  such  account  or  payment  as  by  their  bill  was  prayed,  or  to^  any  discovery  or 
relief  in  respect  of  the  tithes  of  such  clover,  tares,  vetches  and  grasses,  or  any  of 
them. 

Issue  was  taken  upon  this  plea,  and  witnesses  were  [741]  examined  on  both 
sides.*  Before  the  matter  was  heard  Sir  S.  Young  died,  and  the  suit  abated.  It  was 
revived  in  1828  against  the  Respondents,  who  were  his  executors;  and  the  cause 
having  come  on  to  be  heard  before  the  Vice-chancellor  in  January  1830,  the  bill  was 
ordered  to  be  dismissed  with  costs.  (See  the  report  of  the  case,  .3  Sim.  316.) 
The  appeal  was  from  that  order. 

Mr.  Knight  and  Mr.  Spence,  for  the  Appellants: — By  the  effect  of  the  plea  of 
Sir  S.  Young,  it  was  admitted  that  tlie  Appellant  Lewis  was  entitled  to  the  parsonage 
of  Cannon,  and  that  the  parsonage  of  Cannon  was  an  impropriate  rectory ;  the  prima 
facie  title  of  the  Appellant  Stevens,  the  lessee  of  Lewis,  to  the  tithes  demanded  liy  the 
bill,  was  therefore  admitted,  and  it  was  incumbent  on  Sir  S.  Young  to  have  proved 
by  evidence  that  these  tithes  did  not  belong  to  the  impropriator,  that  being  the  issue 
of  fact  tendered  by  the  plea.  The  question  came  to  this,  whether  the  tithes  here 
demanded  were  great  tithes  belonging  to  the  rector,  or  small  tithes  belonging  to  tlie 
vicar. 

Sir  S.  Young  entered  into  evidence  with  a  view  to  prove  that  the  vicar  was  entitled 
to  the  tithes  in  question,  but  the  evidence  not  only  failed  to  establish  that  fact,  but 
served  to  prove  the  perception  of  these  very  tithes  by  the  Appellants.  The  only  wit- 
nesses examined  to  the  point  were,  the  vicar  of  the  parish,  (wlio  was  materially 
interested  in  the  event  of  the  suit,)  and  Mr.  Allnutt,  who  had  occupied  a  farm  within 
the  parsonage  of  Cannon.  The  vicar  did  not  state  a  single  instance  of  the  tithes  in 
question  having  been  set  out  [742]  in  kind,  or  of  any  payment  having  been  made  to 
him  in  respect  of  them,  but  merely  stated  that  lie  had  received  a  composition  for  aU 
the  small  tithes;  but  from  a  letter  admitted  to  have  been  written  by  him  in  1822,  it 
was  evident  that  such  composition  did  not  include  any  tithes  of  the  nature  demanded 
by  the  Appellants,  and  tliat  the  vicar  did  not  at  that  time  consider  himself  entitled 
to  such  tithes. — Mr.  Allnutt  proved  that  in  the  only  instances  in  whicli  the  tithes  in 
question  had  been  rendered  in  kind,  they  had  been  collected  by  the  Appellant  Stevens, 
as  lessee  of  the  Appellant  Lewis,  as  impropriator  of  the  parsonage  of  Cannon,  and 
that  he  had  never  set  out  the  tithes  in  question,  or  paid  any  composition  in  lieu 
thei-eof  to  the  vicar  ;  and  it  appeared,  on  his  cross-examination,  that  in  1822  he  had 


*  The  material  parts  of  their  evidence  were  read  by  the  counsel,  and  may  be  seen 
in  the  subjoined  notes  of  their  arguments. 
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himself  voluntarily  set  out  the  tithes  in  questiou  ou  his  own  farm,  iu  kind,  to  the 
Appellant  Stevens,  and  had  admitted  the  Appellants'  right  to  such  tithes  in  1824. 

The  documentary  evidence  proved  by  Sir  S.  Young,  consisted  of  a  certified  copy 
of  a  document  from  the  registry  of  the  Bishop  of  Salisbury.  The  Appellants  pro- 
cured an  inspection  of  the  copy  of  that  document,  and  they  also  caused  the  original 
to  bo  inspected ;  and  it  appeared  from  the  inspections  that  this  document  was  not 
signed  by  any  person  ;  and  although  it  was  represented  at  the  hearing,  and  was 
considered  by  the  Vice-chancellor,  in  giving  judgment,  to  be  a  terrier,  dated  in  1715, 
and  signed  by  the  then  churchwardens,  it  was  not  iu  fact  so  dated  or  signed,  nor 
did  it  bear  any  date  or  signature,  nor  was  it  iu  any  manner  authenticated  as  a 
terrier.  This  document  ought  not  to  have  been  received  in  evidence.  There  was  at 
least  sufficient  doubt  on  the  evidence  to  entitle  the  [743]  Appellants  to  an  issue,  which 
tiie  Vice-Chancellor  refused  to  grant.* 

But  even  if  the  Respondents  had  made  out  tluit  the  vicar  was  entitled  to  all  the 
small  tithes,  still  the  Appellants  would  in  law  have  been  entitled  to  a  decree  for  an 
account  of  the  tithes  demanded  by  their  bill,  particularly  of  the  tithes  of  tares  or 
vetches;  for  they  are  great  tithes,  and  belong  of  right,  not  to  the  vicar,  but  to  the 
impropriator,  aud  it  made  no'  difference  whether  they  were  dried  or  taken  away 
when  greeu;  Hodgson  v.  Smith  (Bunb.  279;  S.  C.  2  Gwill.  743),  Steers  v.  Brazier  (2 
Gwill.  742 ;  S.  C.  2  Eag.  and  You.  61),  Lagdetv  v.  Flack  (2  Hagg.  Consist.  303),  Kntght 
V.  Halsey  (4  Gwill.  1554),  Sims  v.  Bennett  (1  Eden,  382),  Lewis  v.  AUnutt  (2  Bli.  N.  S. 
83).  This  last  case  was  a  suit  by  these  Appellants  against  the  witness  Allnutt,  for 
tithes  of  the  same  nature  with  those  demanded  in  the  present  suit,  aud  under  pre- 
cisely tlie  same  circumstances.  The  Appellants  obtained  a  decree  in  the  Exchequer 
Chamber,  and  that  decree  was  affirmed  on  appeal  to  tliis  House. 

Sir  Edward  Sugden  and  Mr.  Kindersley,  for  the  Respondents: — The  question  in 
this  case  was  disposed  of  in  Lewis  v.  Young  (13  Price,  394  ;  S.  C.  1  M'Cle.  113),  a  suit 
instituted  in  the  Court  of  Exchequer  by  these  Appellauts  against  Sir  Samuel  Young 
for  these  same  tithes.  The  decree  being  adverse  to  them,  they  appealed  to  this  House, 
but  never  brought  that  appeal  to  a  hearing.  The  object  of  the  present  [744]  suit, 
instituted  in  the  Court  of  Chancery,  was  to  try  to  get  a  different  decision  from  another 
Judge.  The  argument  for  the  Appellants  assumes  that  the  plea  admitted  their  title 
to  the  tithes  demanded  by  them,  because  it  admitted  their  title  "  to  tlie  tithes  belong- 
ing to  the  parsonage  of  Cannon,  and  that  that  parsonage  was  an  impropriate  rec- 
tory." The  admission  is  not  in  the  sense  in  which  the  Appellants  took  it  to  be. 
Their  bill  alleged  title  to  certain  tithes  within  the  lower  division  of  the  parish  of 
Cookham.  The  plea  denied  their  title  to  any  tithes  within  the  parish  of  Cookham, 
except  such  as  appertained  to  the  parsonage  of  Cannon  ;  and  the  Respondents  insist 
that  the  tithes  claimed  never  appertained  to  that  pai-sonage  or  rectory,  and  so  put 
in  issue  the  title  alleged  in  the  bill. 

Wliether  the  vicar  of  Cookham  is  or  is  not  the  owner  of  these  tithes,  is  not  the 
question  in  the  cause;  tlie  Respondents  are  not  bound  to  show  wlio  is  the  owner,  but 
the  Appellants  are  bound  to  prove  their  title,  for  it  is  distinctly  questioned.  In  the 
case  of  No-rhury  v.  Meade  (3  Bli.  211),  Lord  Eldon  held  that  a  plaintiff  in  equity 
must  state  his  title  in  his  bill,  and  if  not  admitted  he  must  prove  it.  "  A  lay  ini- 
propriator,"  said  his  Lordship,  "  must  claim  under  his  deeds  ;  or  if  he  shows  uniform 
exclusive  possession,  that  may  raise  a  presumption,  in  the  absence  of  deeds  "  (Id. 
225).  The  Appellants  ought  to  have  stated  and  given  evidence  of  the  foundation  of 
their  title,  or  of  tlie  perception  of  tithes  of  tares,  grass,  etc.  cut  green.  The  evidence 
shows  that  the  vicar  is  entitled  to  these  tithes,  and  tliat  they  are  small  tithes  has  been 
often  decided  in  law. 

The  issue  tendered  by  the  plea,  independently  of  the  question  of  general  title, 
though  apparently  an  [745]  issue  of  fact,  is  in  effect  an  issue  at  law,  (viz.)  whether  the 
right  to  the  tithe  of  hay,  carries  with  it  the  right  to  the  tithe  of  clover,  tares,  vetches 
and  grasses,  cut  aud  carried  without  being  made  into  hay?  And  it  lias  been  decided. 
tliat  by  law,  tlie  right  to  tlie  former  does  not  carry  with  it  the  right  tO'  the  latter. 
The  Appellant  is  wrong  in  point  of  law,  and  does  not  even  attempt  to  prove  the  fact 


*  The  import  of  the  documeilt  referred  to,  and  the  substance  of  the  depositions  of 
the  vicar  and  of  Mr.  Allnutt,  are  set  forth  in  3  Sim.  319-321. 
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upon  which  the  point  of  law  arises.  The  Respondents,  on  the  contrary,  prove,  by 
the  depositions  of  the  vicar,  "  that  the  parsonage  of  Cannon  formed  only  a  part  of 
the  parish  of  Cookliam  ;  that,  to  the  best  of  his  knowledge,  all  tlie  great  tithes  arising 
within  that  district  belonged  to  the  parsonage  of  Cannon,  but  no  species  of  small 
tithe  belonged  thereto ;  that  the  parish  of  Cookham  was  a  vicarage  without  any  en- 
dowment, and  that  the  vicar  was  entitled  to  all  the  small  tithes  arising  within  the 
whole  parish,  and  from  the  lands  comprised  in  the  district  called  the  parsonage  of 
Cannon,  as  forming  part  of  the  parish  of  Cookham;  that  during  the  whole  of  his 
(the  vicar's)  incumbency,  he  received  a  money  payment  as  a  composition  in  satisfac- 
tion of  all  the  small  tithes  arising  from  all  the  lands  in  the  parish,  including  the 
district  called  the  parsonage  of  Cannon  ;  that  the  Appellant  (Lewis)  was  entitled  to 
the  great  tithes  within  the  parsonage  of  Cannon,  and  the  vicar  to  all  the  small  tithes 
within  tlie  whole  parish  of  Cookham,  including  the  said  parsonage,  and,  among 
other  species  of  small  tithes,  to  the  tithe  of  grass,  tares,  etc.  out  and  carried  away 
green;  and  he  never  knew  a  claim  made  for  these  as  being  a  species  of  great  tithe, 
until  such  claim  was  made  by  the  Appellants."  The  Appellants,  therefore,  have 
failed  not  only  in  proving  tlieir  title,  but  also  on  the  question  of  fact  of  perception 
of  the  tithes. 

With  respect  to  the  question  of  law,  whether  the  [746]  tithes  claimed  were  great 
or  small  tithes,  it  will  be  sufficient  to  refer  to  the  elaborate  judgment  of  Lord  Chief 
Baron  Alexander,  in  Lewis  v.  Toimg  (13  Price,  394),  in  which  he  reviewed  and  dis- 
tinguished all  the  cases  on  that  subject.  That  case,  and  the  case  of  Dorman  v.  Seais 
(6  Price,  338),  which  was  to  the  same  effect,  are  not  to  be  overruled  by  Lagden  v. 
Flack  (2  Hagg.  Consist.  303),  which  is  a  case  of  no  authority.  On  the  two  grounds, 
first,  that  the  Appellants  have  not  made  out  their  title,  and  secondly,  that  the  tithes 
claimed  by  them  are  small  tithes,  it  is  submitted  that  tlie  appeal  should  be  dismissed 
with  co.sts. 

Mr.  Knight,  in  reply: — The  case  of  Lewis  v.  Young  was  appealed  from,  but  the 
appeal  was  not  prosecuted  in  consequence  of  the  death  of  Sir  S.  Young.  Sir  Wm. 
Scott,  in  deciding  the  case  of  Lagden  v.  Flack,  had  all  the  cases  cited  to  him,  and  he 
held  that  the  tithes  of  tares  and  clover,  cut  with  an  instrument  and  carried  away 
green,  were  great  tithes;  and  the  same  was  held  in  the  Court  of  Exchequer,  and  in 
this  House,  in  Lewis  v.  Allnutt. — [Sir  Edward  Sugden  :  That  was  upon  Allnutt's 
admissions.] — Grass  cut  and  carried  away  green,  and  grass  dried  and  harvested,  are 
the  same;  Sims  v.  Bemu.tt  (1  Eden,  382  ;  S.  C.  2  Gwill.  874).  Lord  Northington  in 
the  last  case  said  that  the  mode  of  harvesting  made  no  difference  in  the  quality  of 
the  tithe ;  if  great  tithe  when  dried,  it  was  great  tithe  when  green.  The  only  question 
which  raised  any  difficulty  against  the  Appellants  was  the  proof  of  title,  and  that 
was  partly  admitted  by  the  plea.  There  is  also  evidence  of  the  perception  of  these 
tithes  by  the  Appellants  ;  for  [747]  the  witness  Allnutt  admitted  that  himself  and 
some  of  the  occupiers  of  land  in  the  district,  had  set  out  these  tithes  or  paid  a  com- 
position for  them  to  the  Appellants  between  1815  and  1822,  when  the  adverse  deci- 
sion was  made  in  Lewis  v.  Young.  It  is  to  be  hoped  that  this  House  will  not  adopt 
the  principle  of  that  decision. 

The  Lord  Cliancellor: — I  shall  ask  your  Lordships'  pel-mission  to  allow  this  case 
to  stand  over,  until  I  shall  have  looked  into  the  cases  that  were  cited  at  the  bar. 
Although  the  appeal  to  this  House  in  Lew-is  v.  Young,  was  not  prosecuted,  yet  it  might 
be;  it  is  as  easy  and  as  usual  to  revive  an  appeal  here  after  abatement,  as  a  suit  in 
the  Court  of  Chancery.  The  principle  of  that  case,  however,  is  now  appealed  from 
in  this  case :  you  may  on  the  same  grounds  go  back  for  eight  or  ten  years,  and  appeal 
from  all  the  doctrines  established  by  the  Courts  during  that  time.  Are  your  Lord- 
ships prepared  to  do  that,  and  bring  under  your  consideration  all  the  tithe  cases 
decided  in  the  Court  of  Exchequer?  The  law  is  made  up  of  decided  cases.  With 
respect  to  the  case  of  Lagden  v.  Flack,  no  man  can  feel  greater  veneration  than  I  do 
for  the  learned  Judge,  Lord  Stowell,  who  decided  tliat  case.  It  may  however  be 
observed,  that  if  there  was  any  branch  of  jurisdiction  in  which  one  might  have  less 
respect  for  his  authority  than  in  another,  it  was  the  adjudication  of  tithe  cases,  in 
which  that  learned  Judge  had  less  experience,  less  sohrtia,  in  consequence  of  the 
infrequency  of  such  cases  in  the  Ecclesiastical  Courts.  It  accounts  for  his  want  of 
knowledge  on  the  subject,  his  consciousness  of  his  want  of  knowledge,  that  he  did 
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not  give  liis  judgment  in  that  case  without  consulting  another  Judge  (Chief  Baron 
Kichards),  from  [748]  whom  he  said  he  learned  that  very  nice  distinction,  that  grass 
severed  with  an  instrument  is  great,  but  by  the  mouth  of  an  animal  is  small  tithe  (2 
Hagg.  Consist.  309).  If  it  had  been  a  case  of  salvage  or  of  prize,  he  would  not  have 
had  so  much  diffidence  in  himself  as  to  consult  another  ;  and  we  are  not  bound  in  con- 
sii/io  to  give  the  same  weight  to  his  decision  on  a  question  of  tithes,  as  we  should  be 
if  it  were  one  on  which  that  very  learned  Judge  brought  the  powers  of  his  own  well- 
stored  mind  to  bear. 

Without  professing  to  entertain  any  great  doubt  on  the  present  case,  I  should 
recommend  to  your  Lordships  to  postpone  the  consideration  of  it  for  a  few  days, 
until  I  refer  to  the  cases. 

Moved  and  postponed  accordingly. 

The  Lord  Chancellor  mentioned  the  case  this  day  (July  9) ;  and,  after  referring 
shortly  to  the  facts  and  question  in  dispute,  recommended  to  their  Lordships  to 
affirm  the  decree  of  the  Court  below. 

Affirmed  accordingly,  with  £198  costs. 
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REPORTS  OF  CASES  heard  in  the  House  of 
Lords,  on  Appeals  and  Writs  of  Error, 
and  decided  during  the  Sessions  18i^4-3(j. 
By  C.  Clark  and  W.  Finnelly,  Barristers- 
at-Law.     Vol.  III. 


APPEAL 

From  the  Exchequer  in  Equity 

Lord  GRAVES  v.  FISHER,  Clerk. 

[Mews'  Dig.  vi.  618  ;  S.C.  8  Bli.  N.S.  937.] 

Evidence  of  a  payment  in  lieu  of  titlies  was  given,  extending  as  far  back  as  the 
reign  of  Charles  L  Still  more  ancient  documents  relating  to  the  same  parish, 
and  among  them  tlie  Ecclesiastical  Survey  of  Henry  8,  made  no  mention  of 
such  payment.  Held,  that  under  these  circumstances,  an  allegation  tliat  such 
payment  existed  before  the  time  of  legal  memory,  was  not  supported. 

The  Respondent  filed  his  bill  in  the  year  1814,  for  an  account  and  payment  of 
tithes,  upon  lands  occupied  by  the  Appellant,  within  the  Respondent's  rectory  of 
Farringdon,  in  the  county  of  Devon.  The  Appellant  in  his  answer  admitted  the  legal 
title  of  the  Respondent  as  rector,  and  his  general  right  to  all  tithes  arising  within  the 
rectory,  but  he  alleged  tliat  the  lands  he  occupied  were  demesne  lands  of  the  manor 
of  Clist;  tliat  there  had  been,  before  the  time  of  legal  memory,  an  ancient  customary 
payment  of  £2  6s.  8d.,  payable  at  Midsummer  in  each  year,  by  the  owners  and 
occupiers  of  the  said  lands,  to  the  rector  of  the  said  rectory  for  the  time  being,  and 
accepted  by  him  in  lieu  of  all  tithes  arising  upon  tlie  said  lands  ;  and  for  that  reason 
neither  the  Appellant  nor  the  former  owners  and  occupiers  of  the  said  lands  had  ever 
set  out  the  titlie«,  or  paid  any  couiposition  for  the  same.  In  order  to  support  the 
alleged  modus,  [2J  the  Appellant  produced  a  lease  of  the  IGtJi  Octobeir,  in  the  eighth 
year  of  the  reign  of  Charles  1st,  reciting  that  there  had  been,  and  then  was.  a  certain 
yearly  sum  or  pension,  yearly  paid  to  the  incumbent  of  the  parish  churcli  for  the 
time  being,  in  lieu  of  all  tithes  of  the  lands  therein  described,  including  the  lands 
occupied  by  the  Appellant.  He  further  proved  by  entries  in  the  parochial  and  rector's 
books,  by  receipts,  and  by  the  testimony  of  witnesses,  that  a  sum  of  £2  9s.  6d.,  had 
been  for  a  great  many  years  yearly  jiaid  to  and  accepted  by  the  rector  for  the  time 
being,  in  lieu  of  all  tithes  of  these  lands. 

It  was  objected  that  the  modus  as  alleged,  varied  from  the  modus  as  proved,  but 
the  difference  between  them  was  attednpted  to  be  explained  by  calling  evidence  to 
show  that  the  3g.  additional  had  been  specially  paid  for  the  repairs  of  the  chancel. 
The  evidence  on  this  point  was  however  quite  inconclusive.  The  Respondent,  with  a 
view  of  showing  that  the  payment  set  up  by  the  Appellant  could  not  have  existed 
before  the  time  of  legal  memory,  produced,  among  other  evidence  in  the  cause,  two 
instruments,  from  the  registry  of  the  Bishop  of  Exeter,  one  entitled  Annexin 
Ecchsiarum  cle  Olist  Formison-  et  de  Farnfinn,  dated  the  28th  of  September  1321,  and 
purporting  to  be  an  ordinance  of  Walter  Stapylton,  then  Bishop  of  Exeter  ;  tlie  other 
was  an  ordinance  of  John  Grandison,  also  Bishop  of  Exeter,  dated  September  29th, 
1366,  and  in  these  no  money  payment  of  tlie  kind  insisted  on  bv  the  AppelLant  was 
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mentioned.  The  Kespondent  relied  on  these  ordinances,  and  on  tiie  Ecclesiastical 
Survey  of  the  26th  Henry  8th,  for  the  purpose  of  shoAving  that  the  alleged  ancient 
customary  payment  was  not  recofrnised  at  the  period  of  their  respective  dates. 

Lord  Chief  Baron  (Sir  William  Alexander),  after  hearing  the  case  very  elaborately 
argued  (M'Clel.  and  Younge,  .'iGl')  decreed  [3]  for  an  account  of  the  tithes,  observing 
that  a  careful  examination  of  the  evidence  forced  on  his  mind  a  conviction,  that  in 
the  13th  and  14th  centuries  the  modus  alleged  was  not  payable  as  of  right,  and  that 
its  origin  must  therefore  have  been  subsequent  to  the  time  of  legal  memory  ;  under 
the  particular  circumstances  of  the  case,  he  directed  the  account  to  be  confined  ti> 
six  years  before  the  filing  of  the  bill. 

Mr.  Bickersteth  and  Mr.  Jacob  for  the  Appellant: — A  payment  in  money  proved 
to  have  been  so  long  in  existence,  must  have  had  a  legal  origin.  The  mere  omission 
of  it  from  some  ancient  documents  does  not  show  that  it  was  not  then  recognised. 
Those  documents  relate  to  the  parish  generally.  The  Appellant  here  only  sets  up 
ills  modus  for  those  particular  demesne  lands,  and  the  evidence  he  has  produced 
amply  supports  the  alleged  payment. 

Mr.  Boteler  and  Mr.  Beanies  for  the  Respondent: — The  omission  of  this  alleged 
money  payment  from  the  Survey  and  other  documents  clearly  shows  that  it  must  have 
liad  an  origin  subsequent  to  the  time  of  legal  memoiy,  for  it  is  impossible  to  believe 
that  so  large  a  sum  should  have  been  left  altogether  without  mention  in  them,  had 
its  existence  been  known  and  its  legality  recognised.  The  Appellant's  case  rests  alto- 
gether on  presumption,  but  the  presumption  of  law  is  in  favour  of  the  full  legal 
claim  to  tithes,  and  an  exemption  from  such  payment,  or  commutation  for  it,  must 
Ije  strictly  proved.     It  is  not  proved  here. 

Lord  Denmau,  recently  appointed  Deputy  Speaker,  presided  at  the  hearing  of 
the  appeal ;  his  Lordship,  after  taking  time  to  consider  the  case,  referred  to  and 
adopted  the  reasons  stated  by  the  Lord  Chief  Baron  in  the  Court  below,  and  tlierefore 
moved  to  affirm  the  decree. 

The  decree  was  accordingly  affirmed. 


[4]  APPEAL 

From  the  Court  of  Exchequer  in  Equity. 

ARTHUR  CHAMPERNOWNE  and  Others,— ^;^peZ/«?t«s  ,•  ELIJAH  BROOKE 
and  Others, — Respondents. 

[Mews'  Dig.  xi.  618  :  S.C.  9  Bli.  N.S.  199 ;  4  CI.  and  F.  589.     Cf.  Beavan  v 
Monunyton,  8  H.  L.  C.  537.] 

Where  a  decree  has  been  made  against  a  party  upon  hearing,  and  he  omits  to 
present  a  petition  for  rehearing  within  the  limited  time,  if  he  afterwards 
presents  a  petition  complaining  of  some  omissions  in  the  decree,  an  order 
made  on  such  petition  supplying  the  omissions  is  irregular.  The  proper 
course  would  be  to  file  a  bill  of  review. 

Senible  that  the  purchaser  of  an  estate,  the  value  of  which  is  increased  by  the 
wearing  of  lives,  may  be  called  upon  to  pay  interest  on  the  purchase-money 
in  respect  of  that  increased  value  from  the  time  when  ho  becomes  by  law 
entitled  to  receive  the  rents  and  profits. 

James  Townsend,  Elijah  Brooke,  Richard  Smith  and  John  Buller  Pearse,  were,  in 
December  1810,  seised  in  fee-simple,  as  tenants  in  common,  of  four  equal  parts  of 
the  borough,  manor  and  lordship  of  Honiton,  in  Devon,  with  its  royalties,  etc.,  and 
all  messuages  therein;  and  being  desirous  of  selling  the  same  to  pay  a  debt  then  due 
from  Townsend,  Brooke  and  Smith  to  Hannuersley  and  Co.,  bankers,  conveyed  the 
estates  on  the  29th  December  1810,  to  Richard  Nowefi  in  trust,  for  sale,  and  by 
another  indenture  of  the  same  date  made  him  trustee  of  the  monies  to  arise  from  the 
sale.  The  estates  were  put  up  to  sale,  and  bought  in.  One  Charles  Scott  afterwards 
agreed  to  jiurchase  them,  but  did  not  complete  the  purchase. 

[5]  By  articles  of  agreement,  dated  lltli  December  1812,  between  Charles  Scott 
of  the  first  part.  Sir  Christopher  Hawkins  of  the  second,  James  Townsend  of  the 

1339 


Ill  CLARK  &  FINNELLY.      OHAMPERNOWNE  V.  BROOKE  [1834,  1835] 

third.  Richard  Smith,  Elijali  IJrooke  and  James  Townsejid,  therein  described  as 
bankers  and  copartners,  of  the  fourth,  Joim  JUdler  Pearse  of  the  fifth,  Hugli  Ham- 
mersley,  Charles  Greenwood,  J.  R.  Drewe  and  Heniy  Brooksbank,  of  the  sixth, 
Richard  Nowell  of  the  seventli,  and  Arthur  Champernowne  of  the  eiglith  part:  after 
reciting  the  indentures  dated  on  the  29th  December  1810,  and  certain  agreements 
dated  the  27th  May  1811,  tlie  21st  October  1811,  and  the  18th  April  1812,  and  recit- 
ing that  Champernowne  had  agreed  to  become  the  purchaser  of  the  borough,  etc.. 
for  £70.000.  and  further  reciting  that  £10,000  had  been  paid  on  the  13th  February 
1812,  by  Scott  for  Cliampernowne  ;  it  was  agreed  by  and  between  all  and  every  the 
said  parties  thereto,  that  the  said  several  therein  recited  agi-eements  should  be  from 
thenceforth  null  and  void.  And  it  was  witnessed,  that  in  consideration  of  the  sum 
of  £60,000,  thereafter  agreed  to  be  paid  by  Champernowne  to  Hamniersley  and 
Co.,  Nowell  did  for  himself,  his  heirs,  etc.,  by  and  with  the  consent  and  approbation 
of  Smith,  Brooke,  Townsend  and  Pearse,  and  also  o-f  Hamniersley  and  Co.,  testified 
as  therein  mentioned,  promise  and  agree  to  and  with  Champernowne,  his  heirs  and 
assigns,  that  Nowell,  his  heirs  and  assigns,  should  on;  or  before  the  Isti  day  of  May 
then  nest  ensuing,  at  the  proper  costs  and  charges  of  Hamniersley  and 
Co.,  make  out  a  good  title  untO',  and  at  the  charges  and  expenses 
of  Champernowne,  his  heirs  and  assigns,  by  such  conveyances,  etc., 
as  Champernowne.  his  heirs  and  assigns,  or  their  counsel,  should  law- 
fully and  reasonably  advise  or  require,  well  and  sufficiently  convey  and  assure,  by 
[6]  proper  parties,  to  the  use  of  Champernowne,  his  heirs  and  assigns,  etc.,  all  the 
borough,  lordship  and  manor  of  Honiton,  in  the  county  of  Devon,  with  its  rights, 
royalties,  etc.,  and  all  the  messuages,  etc.,  to  the  said  borough,  lordship  and  manor 
lielonging.  as  set  forth  and  described  in  the  particulars  annexed  to  the  said  agreement 
of  the  27th  day  of  Maj-  1811  therein  recited,  free  from  all  incumbrances,  save  and 
except  certain  leases  granted  of  part  of  the  said  premises  for  terms  of  years,  and 
the  lives  of  certain  persons,  as  set  forth  in  the  said  particulars,  and  which  were  then 
unexpired,  and  not  determined  ;  Toi  hold  the  same  unto  Champernowne,  his  heirs 
and  assigns,  etc.,  freed  and  discharged  from  all  incumbrances  whatsoever,  save  and 
except  the  land-tax,  and  except  the  leases  for  years  and  lives  chargeable  upon  and 
affecting  the  said  borough,  manor,  hereditaments  and  premises.  And  Smith.  Brooke, 
Townsend  and  Pearse  did  thereby  for  themselves,  their  heirs,  appointees  and  assigns, 
promise  and  agree  tO'  and  with  Champernowne.  his  heirs  and  assigns,  that  he,  Ch.am- 
pernowne,  his  heirs  and  assigns,  should  be  entitled  tO'  the  rents  and  profits  of  all  and 
singular  the  said  borough,  manor,  messuages,  liereditanients  and  premises,  from  the 
1st  day  of  May  then  next,  or  from  such  time  as  the  said  purchase  should  be  completed. 
And  it  was  thereby  further  witnessed,  that  for  the  considerations  aforesaid,  etc.,  he, 
Arthur  Ch.ampernowne,  did  promise  and  agree  to  and  with  Nowell,  and  Hammersley 
and  Co.,  that  he,  Champemowne,  should  and  would,  on  or  before  tlie  1st  of  May  then 
next,  pay  to  Hamniersley  and  Co.  the  sum  of  £60.000.  remainder  of  tlie  said  sum  of 
£70,000  as  and  for  the  absolute  purchase  of  the  said  borough,  etc.  And  Ch.amper- 
nowne  did  thereby  for  himself,  his  heirs  and  assigns,  fui-ther  promise  and  [7]  agree 
to  and  with  Hamniersley,  Greenwood.  Dreiwe  and  Brooksbank,  their  executors,  etc., 
and  also  with  Smith,  Brooke,  Townsend  and  Pearse,  their  heirs  and  assigns,  that  he, 
Champernowne,  his  heirs  and  assigns,  should  pay  unto  Hammersley,  Greenwood, 
Dreiwe  and  Brooksbank.  or  tO'  Nowell,  upon  the  trusts  reposed  in  him  and  them  by  the 
indenture  of  trust,  of  the  9th  day  of  Deceuiter  1810.  all  and  every  such  sum  and  sums 
of  money  for  tlie  increased  value  of  the  said  borough,  manor,  messuages,  heredita^ 
ments  and  premises,  or  any  part  thereof,  by  oi-  in  consequence  of  the  death  or  deaths 
of  any  person  or  persons  since  the  29th  day  of  September  1811,  for  whose  life  or  lives 
any  of  the  said  messuages,  lands,  tenements  and  hereditaments  were  theretofore 
granted.  And  lastly,  it  was  thereby  agreed  between  Smitli,  Brooke,  Townsend  and 
Pearse,  and  Champernowne,  that  such  increased  value  should  be  ascertained  by  one 
indifferent  person,  if  thej^  should  agree  in  the  nomination  of  such  person  ;  if  not, 
by  two  indifferent  persons,  one  to  be  chosen  by  the  said  Smith,  Brooke,  Townsend  and 
Pearse,  and  the  otlier  b}'  Champernowne;  and  in  case  such  two  persons  should  not 
agree  in  their  valuations  of  such  increased  value,  then  they  should  name  an  umpire, 
and  that  the  award  or  decision  of  the  person  or  persons  so  to  be-  chosen  or  nominated 
as  aforesaid,  should  be  conclusive.     Provided  always,   and   it  was  thereby  agreed 
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between  Smith,  Brooke,  Townsend,  Pearse,  Hammersley,  Greenwood,  Drewe  and 
Brooksbank,  and  Champeruowne,  that  Smith,  Brooke,  Townsend  and  Pearse  should 
be  allowed  interest  by  the  said  Hammersley,  Greenwood,  Drewe  and  Brooksbank, 
upon  the  sum  of  £7000,  part  of  the  sum  of  £10,000,  at  the  rate  of  £5 
for  £100  by  the  year,  from  tlie  loth  Februaiy  then  last  to  tlie  time  of  the  completion 
of  the  said  [8]  purchase;  and  that  Champeniowue  should  in  like  manner  receive 
from  or  be  allowed  interest  b^'  Hammersley,  Greenwood,  Drewe  and  Brooksbank,  upon 
£3000  residue  of  the  said  sum  of  £10,000,  at  tlie  same  rate  and  for  the  same  period  ; 
but  in  case  a  good  title  could  not  be  made  to  the  said  borough,  etc.,  then  they, 
Hammersley,  Greenwood,  Drewe  and  Brooksbank,  sliould  and  would  pay,  or  cause 
to  be  paid  unto  the  said  Arthur  Champernowne,  his  executors,  administrators  and 
assigns,  the  said  sum  of  £10,000,  with  la.wful  interest  for  the  same  from  the  said 
13th  day  of  January  then  last,  until  it  should  be  ascertained  and  settled  that  a  good 
title  could  not  be  made  out  to  the  said  borough,  manor,  lands  and  tenements. 

On  the  15th  of  March  1813,  Champeniowne  paid  into  the  banking-house  of 
Messrs.  Hammersleys  the  sum  of  £15,000,  in  further  part  payment  of  the  purchase- 
money  of  the  said  borough,  for  which  Messrs.  Hammersleys  agreed  to  allow  interest 
at  the  rate  of  £5  per  cent,  upon  the  completion  of  the  purchase.  The  said  estates 
were  subject  to  two  mortgages:  one  for  £11,000  to  John  Beague,  Richard  Bere  and 
Heniy  Dunsford  (executoi-s  of  John  Dickenson),  and  tlie  other  for  £2000  to  WiUiani 
Peard  Tillard  and  Malachi  Blake,  for  the  term  of  one  thousand  years.  On  or  about 
the  15tli  day  of  May  1816,  the  said  Nowell  received  a  draft  conveyance  of  the  estate 
from  himself  to  or  iu  trust  for  Champernowne,  and  prepared  by  Mr.  Spedding, 
the  solicitor  to  Champernowne,  wherein  it  was  recited  (amongst  other  things)  that 
the  increased  value  arising  from  the  deaths  of  lives  had  been  fixed  and  ascertained 
at  the  sum  of  £1-154  7s.,  and  tlie  decreased  value,  owing  to  the  inaccurate  statement 
of  the  ages  in  a  particular  of  sale  therein  referred  to,  had  been  estimated  at  the  sum 
of  £961  8s.  lid.,  [9]  leaving  as  an  increased  value  upon  the  whole,  the  sum  of 
£492  ISs.  Id.,  and  tlie  said  sum  of  £492  18s.  Id.  made,  together  with  and  in  addition 
to  the  said  sums  of  £10,000  and  £15,000  already  paid,  and  the  sum  of  £45,000 
which  remained  tO'  be  paid,  tlie  full  sum  of  £70,492  ISs.  Id.  And  tlie  draft  conveyance 
also  recited,  that  the  mortgage  sums  of  £11,000  and  £2000  were  to  be  retained  by 
the  said  Arthur  Champernowne  out  of  that  part  of  the  said  purchase-money  which  so 
remained  to  be  paid  as  aforesaid;  and  that  after  such  deductions,  there  remained 
to  be  paid  by  the  said  Arthur  Champernowne,  for  the  remainder  of  the  said  purchase- 
money  of  the  said  hereditaments,  the  sum  O'f  £32,492   18s.   Id. 

Nowell  returned  the  said  draft  conveyance  to  Spedding,  approved  of,  on  the  4th 
July  1816,  but  the  same  was  never,  in  fact,  executed  by  any  of  the  proposed  parties 
thereto. 

In  Michaelmas  term  1817,  Townsend,  Brooke,  Pearse,  and  Messrs.  Hammersley, 
filed  their  bill  in  the  Exchequer  against  Champernowne,  stating  the  facts  to  the  efi'ect 
hereinbefore  stated  ;  and  praj'ing  for  specific  performance,  by  Champernowne,  of  the 
agreement  of  tiie  11th  December  1812. 

Arthur  Champernowne  tiled  his  answer  on  the  17tli  April  1818.  Several  of  tlie 
parties  died,  and  bills  of  revivor  were  filed  against  their  representatives. 

The  cause  came  on  to  be  heard  in  the  Court  of  Exchequer  on  24th  February  1821, 
when  the  Court  decreed  that  it  should  be  referred  to  one  of  the  Masters  to  inquire  and 
report,  whether  the  complainants  in  the  said  suit  could  make  a  good  title  to  tiie 
estates  and  premises  comprised  in  the  said  contract  of  the  11th  of  December  1812  ; 
and  if  the  Master  should  find  that  the  plaintiifs  could  make  a  good  title,  then  he  was 
[10]  to  inquire  and  state  at  what  time  they  were  able  tO'  make  s.uch  title,  and  at 
what  time  they  at  first  showed  to  Arthur  Champernowne,  deceased,  or  to  his  solicitor, 
that  they  were  able  to  make  such  title ;  and  whether  the  value  of  the  said  estate  and 
premises  had  been  diminished  by  any  dilapidations  which  had  taken  place  since  the 
1 1th  day  of  December  1812,  and  to  what  amount,  etc.  :  and  that  the  Master  should  also 
iiKjuire  and  report  whether  any  arrangement  binding  upon  the  representatives  of 
Arthur  Champernowne,  deceased,  was  conie  to  in  his  lifetime,  with  respect  to  the 
deductions  to  be  made  from  the  purchase^money  on  account  of  the  ages  of  some  of 
the  persons  for  whose  lives  part  of  the  estates  and  premises  comprised  in  tlie  con- 
tract had  been  let,  having  been  inaccurately  represented ;  and  if  the  Master  should 
find  that  anv  such  binding  arrangement  took  place,  then  he  was  to  state  the  par- 
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ticulars  thereof ;  and  if  he  should  find  tliat  UO'  sucli  bindinfi:  arranfjfement  did  take 
place,  tlieu  tliat  lie  sho'uld  also  inquire  and  state  what  deduction  ouglit  tO'  be  made 
from  the  purchase-money  on  account  of  such  inaccuracy  in  the  description  of  the 
ages  of  any  of  the  persons  for  whose  lives  any  part  of  such  estate  and  premises  was 
let;  and  that  the  Master  sliould  also  inquire  and  report  whether  any  of  the  persons 
fur  whose  lives  any  part  of  the  estates  and  premises  comprised  in  the  said  contract 
was  held  on  the  29tli  day  of  September  1811,  had  died  since  that  time,  and  whether 
any  arrangement  binding  upon  the  representatives  of  Arthur  Champernowne,  de- 
ceased,  was  come  to  in  his  lifetime,  with  respect  tO'  the  payments  to  be  made  by 
Arthur  Champernowne,  deceased,  on  account  of  the  lives  which  had  so  dropped,  or 
any  of  them  :  And  it  was  further  ordered  by  the  Court,  that  the  said  Master  should 
also  inquire  and  report  how  much  the  value  of  the  said  estate  and  [11]  premises  had 
been  increased  by  the  deaths  of  such  persons,  or  of  such  of  them  as  to  which  no  such 
binding  arrangement  should  be  found  to^  have  been  made  ;  and  the  Master  was  thereby 
at  libert}'  to  make  such  separate  report  or  rqjorts  to  the  said  Court  from  time  to 
time  as  he  should  see  tit  ;  and  further  directions  were  reserved. 

The  Master  proceeded,  in  pursuance  of  tlie  decree,  to  inquire  into  the  title  of  the 
plaintiffs,  and  made  a  report  on  the  16th  August  1824  against  the  title;  exceptions 
were  taken  by  the  plaintiffs  to  such  report,  and  were  allowed,  and  the  Master  was 
directed  to  review  his  report  generally  touching  the  matters  and  things  referred  to 
him  by  the  decree. 

The  Master,  therefore,  proceeded  on  the  inquiry,  and  finally  reported,  on  29th 
March  1827,  in  favour  of  the  title,  with  the  exception  of  a^  very  small  portion  of  the 
estate  and  premises;  and  that  the  plaintiffs  were  first  able  tO'  make  the  same  on  the 
20th  January  1825. 

The  defendants  took  exceptions  to  this  report,  but  they  were  overruled. 

The  plaintiffs  also  excepted  to  the  report,  insisting  that  "  The  Master  ought  to 
have  found  that  the  plaintiffs  were  able  to  make  such  good  title  previously  to  the 
commencement  of  the  suit."  By  an  order  dated  11th  July  1827  this  exception  was 
allowed,  but  others  taken  at  the  same  time  were  disallowed. 

The  Master  then  proceeded  on  the  inquiry  directed  by  the  decree,  as  to  the  in- 
creased value  of  the  estate  by  the  deaths  of  lives ;  and  by  his  report  dated  7th  April 
1831,  after  stating  the  grounds  on  which  his  calculation  had  proceeded,  he  declared 
that  he  found  the  total  increase  of  the  value  at  that  present  time  to  amount  to  the 
sum  of  £2168  5s.  2d.  And  that  as  [12]  each  party  had  threatened  exceptions  to  his 
report,  on  the  ground  of  the  basis  on  which  the  values  were  calculated,  he  had  made 
a  separate  report  as  to  certain  premises  therein  named,  and  subjoined  a.  statement  of 
the  mode  of  calculating  the  same ;  so-  that  if  the  Court  should  think  that  he  had  pro- 
ceeded on  an  erroneous  basis,  no  unnecessary  expense  might  be  incurred. 

Exceptions  were  taken  by  the  defendants  to  this  report  on  the  15th  April  1831, 
and  came  on  to  be  argued  before  Lord  Lyndliurst  (Chief  Baron),  on  the  5th  day  of 
May  1831,  when  his  Lordship  expressed  an  opinion  favourable  to  the  report,  but 
thought  a  difficulty  arose  in  the  way  of  granting  the  plaintiff's  the  relief  thereby 
granted  to  them,  from  the  wording  of  the  decree  of  the  21th  of  Februaiy  1821,  and 
ordered  the  exceptions  to  stand  over,  with  liberty  for  the  plaintiffs  to  present  a 
petition  for  re-hearing,  or  such  other  petition  as  they  might  be  advised. 

The  plaintiffs  accordingly,  in  the  early  part  of  June  1831,  presented  a  petition 
of  re-hearing,  which  not  having  been,  according  to  the  forms  of  the  Court,  pre- 
sented within  six  months  after  the  decree  had  been  pronounced,  could  not  be  granted. 

The  plaintiff's  thereupon,  on  or  about  the  7tli  July  1831,  presented  a  petition, 
complaining  of  certain  omissions  in  the  decree  of  the  24th  February  1821,  as  to  the 
mariner  in  which  the  Master  was  to  calculate  the  wearing  and  dropping  of  lives,  and 
praj-ing  that  the  Court  would  be  pleased  to  order,  by  way  of  supplement  or  addition 
to  that  decree,  that  the  Master  should  be  directed  to  inquire  and  report  to  the  Court 
how  much  the  value  of  the  estate  a.nd  premises  had  been  increased  by  the  wearing  of 
the  lives  or  increase  of  the  ages  of  the  persons  for  whose  lives  anv  parti  of  [13]  the 
said  estate  or  premises  were  held  on  the  29th  day  of  September  1811  ;  and  that  tlie 
report  of  the  Master  might,  as  to  the  several  values  by  the  deaths  of  lives  and  by  the 
wearing  or  increased  ages  of  lives,  be  broughti  down  to  the  date  of  the  Master's  re- 
port, so  that  the  cause  might,  on  the  confirmation  of  such  report,  be  in  a  state  for  a 
final  decree  and  decision  between  the  parties. 
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This  petition  came  on  for  lieariiig  on  the  9th  July  1831,  when  the  Court  ordered 
and  decreed,  That  the  Master  to  whom  the  cause  stood  referred,  should,  in  addition 
to  the  several  directions  contained  in  the  decree  made  on  the  hearing  of  the  said 
cause,  bearing  date  the  24th  day  of  February  1821,  incjuire  and  report  to  the  Court 
how  much  tlie  value  of  the  estate  and  premises  in  the  pleadings  of  this  cause  men- 
tioned had  been  increased  by  the  wearing  of  tlie  lives  or  increase  of  the  ages  of  the 
l)ersons  for  whose  lives  any  part  or  parts  of  the  said  estate  and  premises  was  or  were 
held  on  the  29th  day  of  September  1811  ;  and  in  making  such  inquiry  the  said  Master 
was  tO'  make  to  all  parties  all  just  allowances,  and  all  parties  were  to  produce  before 
and  leave  with  him  upon  oath  all  deeds,  books,  papers  and  writings  in  their  or  either 
of  tlieir  custody  or  power  relating  thereto,  and  were  to  be  fully  examined  upon  inter- 
rogatories touching  the  same,  and  otherwise  touching  this  inquiry  as  the  said  Master 
should  direct. 

And  that  the  said  Master  sliould  proceed  to  make  the  inquiry  lie  was  directed 
to  make  by  the  said  decree  of  the  24th  of  Februar)'  1821,  as  to  how  much  the  value  of 
the  said  estate  and  premises  had  been  increased  by  the  deaths  of  any  of  the  persons 
by  whose  lives  any  part  or  parts  of  the  said  estate  and  premises  were  held  on  the 
said  29th  day  of  September  1811,  [14]  and  bring  down  the  same,  as  also  the  inquiry 
he  was  thereby  directed  to  make  as  to  how  much  the  value  of  the  said  estate  and  pre^ 
mises  had  been  increased  by  the  wearing  of  the  lives  or  increase  of  the  ages  of  the 
persons  for  whose  lives  any  part  or  parts  thereof  were  held  on  the  said  29th  day  of 
September  1811,  to  the  date  of  his  report  tO'  be  made  in  pursuance  of  the  said  order. 
This  was  the  order  appealed  against. 

Sir  W.  Follett  (Solicitor-general),  for  the  Appellants:  The  first  objection  to  this 
order  is,  that  by  the  practice  of  tlie  Court  the  order  ought  not  to  have  been  made. 
But  assuming  for  the  moment  that  that  objection  does  not  exist,  then  the  decision 
below  is  wrong,  according  to  all  the  rules  of  equity.  As  to  the  first  objection,  the 
parties  here  are  out  of  time.  In  Brackenbury  v.  BracJcenhu-ry  (2  Jac.  and  W.  391) 
it  was  distinctly  held,  that  after  a.  decree,  the  Court  would  not,  on  motion,  make  an 
order  to  vary  that  decree.  The  Lord  Chancellor  there  said,  "  Wliere  the  decree  has 
directed  an  ejectment,  without  restraining  the  party  from  setting  up  the  outstanding 
term,  that  cannot  be  set  right  except  by  appeal  or  re-hearing.  The  only  cjuestion  is, 
whether  the  addition  to  the  decree  thus  made  upon  motion,  be  regular  or  not?  "  His 
Lordship  afterwards  added  :  "  If  the  defendant  chooses  to  file  a  bill  to  put  the  term 
out  of  the  way,  the  Court,  if  a.  proper  case  were  made  out,  might  be  able  to  relieve 
him  ;  but  it  cannot  be  done  uyion  motion.  I  cannot,  upon  motion,  do  anything  with 
the  original  decree;  and  the  order  which  was  made  on  the  motion  before  the  Vice- 
Chancellor  must  be  discharged."  The  bill  here  prayed  a  certain  relief,  and  a  decree 
was  [15]  made  upon  hearing.  This  order  directs  a  further  and  additional  inquii-y  ; 
one  whicli  had  not  been  souglit  by  the  bill,  nor  directed  by  the  decree.  In  Creuze  v. 
Lowth  (4  Bro.  C.C.  316)  application  was  made  for  an  order  for  interest  after  a  decree 
had  been  made.  The  Lords  Commissioners  had  at  first  allowed  the  order  on 
petition  (lb.  157) ;  but  when  the  case  came  before  the  Lord  Chancellor  Loughlxyough, 
he  had  it  argued  upon  that  point,  and  said,  "  No  such  order  could  be  made  on 
petition  ;  for  if  interest  was  not  given  by  the  decree,  or  reserved,  it  was  matter  of 
re-hearing  ;  and  this,  in  strictness,  is  the  rule:  but  if  the  point  is  made  upon  a  hearing 
for  further  directions,  I  see  no  objection  to  its  being  tlien  given,  if  the  case  will 
warrant  it."  The  present  is  a  petition  to'  vary  the  original  decree,  and  the  plaintifl's 
cannot  get  such  an  order  on  petition  ;  they  must  adopt  another  mode  of  proceeding. 
Then  as  to  the  second  objection,  the  parties  have  no  right  to  any  advantage  which 
they  have  not  stipulated  for  ;  nor  can  tlie  Court  itself  add  to  a  contract  a  term  which 
is  not  to  be  found  in  the  contract  it,self. — [Lord  Lyndhurst,  C. :  Suppose  that  there  is 
a  sale  of  a  reversion  of  a  tenn,  with  a  nominal  rent;  that  19  years  of  the  term  have 
run  out  while  one  of  the  parties  has  refused  to  perform  the  contract,  and  at  the  end 
of  that  time  the  Court  decrees  specific  performance  of  a  contract  made  19  years 
before,  the  party  would  have  three  or  four  times  the  value  of  his  money,  on  account  of 
his  own  litigation.  Surely  a  decree  for  specific  performance  must  be 
to  perform  the  contract  as  he  ought  to  have  performed  it  years  before.] 
— The  distinction  between  the  case  supposed  and  the  present  case  is, 
that  here  the  parties  against  [16]  whom  the  application  in  the  petition 
is     made,     have    always     endeavoured     to     enforce    the     agreement.       There    is 
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no  ground  of  complaint  against  them  on  the  score  of  delay.  In  Bavi/  v.  Barber 
(2  Atkins,  4:89),  and  in  Bloitnt  v.  Blount  (3  Atk.  636),  a  distinction  between  biddings 
in  the  Master's  office  and  a  private  sale  was  referred  to  ;  but  there  has  been  no  case 
distinctly  deciding,  that  upon  the  ground  of  that  distinction  a  purchaser  shall  or 
shall  not  pay  interest.  In  the  latter  case  the  principle  laid  down  was,  that  he  shall  not 
pay  interest  till  he  is  let  into  possession.  The  order  here  proposes  that  the  Master 
shall  inquire  into  tlie  difference  of  value  of  the  property  now  and  in  September  1811, 
when  the  first  statement  was  made  that  the  title  was  completed :  but  it  is  clear  that 
even  in  1817,  when  the  Respondents  filed  their  bill,  they  were  not  in  a  situation  to 
compel  the  defendants  to  accept  the  conveyance ;  for  even  at  that  time  they  were  not 
able  to  make  a  good  title  to  the  premises.  It  is  clear  tliat  they  were  not  in  a  situation 
to  make  a  good  title  till  January  1825  ;  so  that  if  the  Appellants  are  to  pay  interest, 
they  cannot  be  called  upon  to  pay  earlier  tlian  that  time,  and  in  that  respect  the  order 
upon  the  petition  is  defective  in  itself.  The  Appellants  cannot  be  called  on  to  pay 
interest  where  the  other  party  was  in  fault. — [Lord  Brougham  :  This  is  not  a  question 
as  tO'  tlie  fault  of  either  party.  The  thing  contracted  for  has,  in  fact,  increased  in 
value;  the  purchaser  will  get  an,  advantage  by  that  increase,  and  ought  to  pay  for  it.] 
— [Lord  Lyndhurst,  C. :  He  will  come  into  possession  of  a  more  valuable  property.] 
The  Court  cannot  make  him  pay  an  increased  value  for  it,  except  the  non-performance 
of  [17]  the  contract  has  been  his  fault.  [Lord  Lyndhurst,  C. :  The  argument  for  the 
Appellants  loses  sight  of  the  fact,  that  they  have  had  the  purchase-money  in  their 
pockets  all  this  time,  and  have  been  making  interest  of  it. — Lord  Brougham  :  The 
parties  must  be  put  in  the  same  situation  as  at  the  time  of  making  the  contract,  and 
the  interest  of  the  money  retained  in  the  pocket  of  one  must  be  set  against  the  profits 
derived  from  the  estate  in  the  meantime  by  the  other.  But  here  the  case  is  still 
stronger:  it  is  as  if  I  put  the  rent,  as  I  receive  it,  into  a  bag,  and  send  it  to  the 
Ijanker's,  and  at  the  end  of  some  years  you  come  and  say,  "  Give  me  the  estate,  and 
the  bag  too,  though  I  have  been  keeping  the  purchase-money  of  the  estate  in  my 
possession  all  the  time,  and  have  been  getting  interest  upon  it."] — But  here  the 
Appellants  do  not  now  want  the  estate,  whereas,  the  other  parties  insist  that  they  shall 
have  it.  The  case  of  Jones  v.  Mudd  (4  Russ.  118)  limits  the  liability  of  the  Appel- 
lants. In  that  case  it  was  stated,  that  a  purchaser  who  has  not  been  in  possession  is 
bound  tO'  pay  interest  on  the  purchase-money  only  from  the  time  when  a  good  title 
was  first  shown,  and  not  from  the  time  fixed  by  the  agreement  for  the  completion  of 
the  purcliase.  That  case  must  govern  the  present.  The  true  doctrine  of  the  Court 
on  this  subject  has  been  laid  down  in  the  case  of  Esdaile  v.  Stephenson  (1  Sim.  and 
Stu.  122),  where  the  Master  of  the  Rolls  said:  "  Where  there  is  no  stipulation  as  to 
interest,  the  general  rule  of  this  Court  is  that  the  purchaser,  when  he  completes  his 
contract,  after  the  time  mentioned  in  the  particulars  of  the  sale,  shall  be  considered 
as  in  possession  from  that  time,  and  shall  from  thence  pay  interest  at  £i  per  cent.  : 
taking  the  rents  and  profits.  If,  however,  [18]  sucli  interest  is  much  more  in  amount 
than  the  rents  and  profits,  and  it  is  clearly  made  out  that  the  delay  in  completing  the 
contract  was  occasioned  by  the  vendor,  then  to  give  effect  to  the  general  rule  would 
be  to  'enable  the  vendor  to  profit  by  his  own  wrong,  and  the  Court,  therefore, 
gives  the  vendor  no.  interest,  but  leaves  him  in  possession  of  the  interim  rents."  If 
that  rule  is  applied  to  the  present  case,  the  order  of  tlie  9th  July  cannot  be  supported. 
— [Lord  Brougham:  In  Blount  v.  Blount  [3  Atk.  636]  the  Court  considered  the 
dropping  in  of  lives,  and  said,  that  if  that  happened  between  the  time  of  a  person 
being  reported  the  best  bidder  by  the  Master  and  his  taking  possession,  it  would 
order  a  compensation  on  that  account,  or  direct  that  otherwise  the  parties  should  go 
again  before  the  Master,  and  a  new  bidding  take  place.] — There  the  partv  was  left 
to  his  option  ;  not  held  bound  to  the  contract,  the  nature  of  which  had  been  changed 
liy  the  lapse  of  time.  The  Appellants  here  would  be  glad  in  like  manner  to  be  left  to 
their  option. 

Mr.  Pemberton,  for  the  Respondents  : — It  is  a.  novel  doctrine,  that  the  Court  will 
make  a  difference  in  its  decision  respecting  a  contract  on  account  of  the  persons 
who  seek  to  enforce  it.  It  is  perfectly  obvious  that  what  the  Appellants  insist  on  is, 
that  the  purchaser  may  take  both  the  interest  and  the  profits. — [Lord  Lyndhurst,  C. : 
The  case  of  Joiies  v.  Mudd  [4  Russ.  118]  proceeds  on  the  principle  of  striking  a 
l)alance.]^ — This  is  an  ordinary  case  of  sale  and  purchase:    it  will  be  impossible  to 
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reverse  this  order,  without  making  anoUier  of  tlie  same  kind  on  further  directions. 
It  is  supposed  tliat  the  vendor  has  only  a  right  to  interest  when  the  deh-iy  is  attribv.it- 
able  to  the  purchaser.     What  then   is  the  consequence?     There   must  be  an   [19] 
account  of  the  rents  and  profits  actually  received.     But  suppose  that  the  delay  is 
attributable  to  the  vendor ;  then  it  is  said  that  the  purcliaser  is  not  to  pay  interest 
till  the  purchase  has  been  completed,  and  the  purcliaser  put  into  possession  ;  then 
the  vendor  ought  to  remain  in  possession  of  the  rents  and  profits  till  the  conveyance 
is  made.     The  argument  here  puts  the  vendor  in  this  situation,  that  he  has  not  any 
advantage  at  all  from  the  dropping  of  lives.     No  such  rule  can  be  found  laid  down 
in  any  of  the  cases.     The  year  1811  is  objected  to  as  a  wrong  time  from  which  the 
calculation  is  to  be  made,  as  that  was  not  the  time  when  the  purchase  could  be  com- 
pleted.    But  the  purchaser  was  then  to  be  considered  in  possession  ;  he  was  in  the 
receipt  of  the  rents  and  profits,  when  by  force  of  this  contract  he  prevented  us  from 
following  up  the  lives,  and  so  receiving  the  fines.     An  inquiry  of  the  kind  directed 
by  this  order  is  absolutely  necessary,  as  this  is  property  partly  in  possession  and 
partly  in  reversion.     The  original  contract  with  Scott  was  entered  into  in  tlie  year 
1811,  and  the  Appellant  took  upon  himself  the  same  contract  and  the  same  obliga^ 
tions  as  Scott.     The  Court  would     have  been  working  injustice  in   refusing  this 
order.     The  Court  has  found,  tliat  from  the  29th  September  1811  the  vendee  was  to 
be  considered   in   possession   of   the  property,    and   was  consequently  to   be  held 
entitled  to  the  rights  and  subject  to  the  liabilities  of  such  a  situation.     But  the  case 
is  still  stronger  against  tlie  purchaser :  he  cannot  protect  himself  against  the  liabilities 
arising  from  liis  situation  as  purchaser  by  saying  that  he  was  not  at  once  let  into 
actual  possession.     The  covenant  says,  that  before  tlie  6tli  day  of  May  the  sum  of 
£70,000  shall  be  paid.     The  engagement  to  pay  is  positive  and  express  :  the  provision 
[20]  that  the  purchaser  shall  not  be  let  into  possession  is  not  positive,  it  is  qualified  : 
that  shows  that  the  payment  of  interest  on  the  purchase-money  is  not  subject  to  the 
same  uncertainty  as  the  letting  into  possession.     Either  it  must  be  said  that  the 
vendor  remained  in  possession  till  the  purchase  was  completed,  and  so  had  all  the 
advantage  of  receiving  tlie  increasing  rents,  or  that  the  purchase  must  be  completed 
on  a  particular  day,  with  all  the  consequences  of  a  neglect  in  so  doing.     As  to  the 
objection  to  tliis  order  as  matter  of  practice,  it  is  admitted  that  it  is  a  settled  rule  of 
Court  not  to  vary  a  decree  on  motion  :  but  this  is  a  perfectly  difierent  case;  for  this 
was  on  petition,  and  in  an  order  on  petition  the  facts  of  the  decree  and  of  the 
previous  proceedings  are  recited,  and  brought  tO'  the  knowledge  of  the  Court.     A 
variation  of  a  decree  is  not  permitted  on  motion,  unless  aU  the  parties  are  before  the 
Court;  but  if  they  are  all,  as  tliey  were  in  this  instance,  before  the  Court,  there  is  no 
objection  to  the  order.     There  was  an  irregularity  in  the  original  decree;   for  it 
directed  not  only  a  reference  as  to  tlie  title,  but  certain  inquiries,  which  depended 
on  the  materiality  of  the  Master's  report  as  to  that  title.     In  Creuze  v.  Lowth  [4  Bro. 
C.C.   316]  the  application   was  unnecessary,   and  was  therefore  rejected.     There  a 
further  account  liad  been  directed,  and  as  the  case  would  necessarily  have  to  come 
again  before  the  Court  on  further  directions,  the  application  was  deemed  unnecessary, 
and  tlierefore  irregular.     The  original  decree  here  was  to  a  certain  extent  premature. 
At  all  events  that  which  has  been  done  in  this  case  was  necessary  to  correct  the 
original  decree;  and  if  not  done  on  petition,  can  be  done  when  the  case  comes  on 
again  on  further  directions.     The  House  will  not,  for  the  sake  of  a  mere  empty  form, 
reverse  an  order  which  has  done  [21]  substantial  justice  between  the  parties.     A  bill 
was  filed  for  an  account;  an  account  was  directed  to  be  taken  before  the  Master,  who 
reported  that  the  rents  and  profits  more  than  kept  down  the  interest  of  a  mortgage; 
and  he  reported  other  facts  which  might  have  been  known  when  the  decree  was  made. 
This  order  is  for  the  Court  to  obtain  information  which  it  is  absolutely  necessary 
that  it  should  possess,  that  it  may  do  justice  between  the  parties.     All  the  cases  concur 
in     the     view     of     the     subject     now     taken,     and     none     of     them     justify     the 
-  assertion    that    the    purchaser    shall    not    pay    interest    and     yet    shall     receive 
the     increased     value     of     the     estate. — [Lord     Brougham :      Blount     v.     Blount 
[3    Atk.     636]    says,    that    nothing    shall    be    paid     for    the    wearing    of    lives.] 
— But     that     was     a     case     where     there     was     nO'     stipulation     as     to     interest. 
Still  if  the  purchaser  gets  an  advantage  he  must  pay  for  it ;  he  will  not  pay  more,  but 
less  than  he  gets.     If  it  should  appear  tliat  the  amount  of  interest  exceeded  the 
increased  value,  he  would  only  have  to  pay  the  balance,  or  so  much  as  was  equivalent 
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to  the  increased  value. — [Lord  Brougham :  Do  you  not  admit  tliat  this  is  an 
alteration  of  the  decree?  Exceptions  were  stated  to  the  Court:  you  did  not  have 
them  argued,  but  came  to  the  Court  and  asked  for  an  alteration  in  the  directions 
given  to  the  Master.  You  called  on  the  Court  to  retrace  its  steps.  It  is  a  dangerous 
thing  to  open  a  door  to  alterations  of  decrees  on  motion  or  on  petition,  or  even  ou 
further  directions.  This  is  almost  the  only  ground  of  doubt  we  have.  This  is  an 
addition  to  the  decree,  not  a  variation  of  it.  The  order  supplies  something  that  was 
omitted,  but  does  not  alter  what  already  e.xisted. — [Lord  Lyudhurst,  C. :  My  difficulty 
is,  that  this  was  not  done  on  further  directions,  but  on  a  special  report  of  the  Master. 
Was  it  absolutely  [22]  necessary  that  this  sliould  be  done,  when  the  Master  had 
suggested  that  it  would  be  convenient  to  take  the  opinion  of  tlie  Court  on  a  particular 
point,  with  a  view  to  save  expense?] — There  is  another  view  of  the  case,  which  removes 
the  difficulty.  Anything  which  has  arisen  since  the  date  of  the  decree  might  properly 
be  made,  upon  order,  the  subject  of  an  additional  inquiry.  It  is  said  that  the  Appel- 
lants were  not  in  default  till  1825  ;  but  it  was  admitted  that  they  were  so  then,  for 
it  was  conceded  that  the  calculation  of  interest,  if  allowed  at  all,  might  commence 
from  that  period.  Now,  that  point  was  raised  after  the  date  of  the  deceree.  and  the 
inquiry  resulting  from  it,  might  be  directed,  on  motion,  as  an  addition  to  the  decree. 
Sir  W.  Follett,  (Sol.  Gen.),  in  reply :  We  are  ready  to  abandon  the  contract,  and 
give  the  Respondents  the  benefit  of  the  increased  value  of  the  property.  It  is  said, 
that  upon  further  directions  an  order  of  this  kind  might  be  made.  Assuming  that, 
which  implies  that  it  could  not  be  made  otherwise  than  on  further  directions,  then 
this  order  was  wrong,  for  it  was  not  made  on  further  directions.  This  was  not  a  special 
separate  report  of  the  Master,  which  might  be  made  the  subject  of  an  order,  after  a 
decree  had  been  passed  ;  it  was  only  an  explanation  of  tlie  mode  he  had  adopted  in 
calculating  the  value  of  the  property,  and  was  appended  to  the  report  solely  with 
the  view  of  saving  further  expense.  There  was  no  reason  in  this  case  for  departing 
from  the  ordinary  practice.  There  is  no  distinction  between  a  petition  and  a  motion 
with  respect  to  the  altering  of  a.  decree.  The  Court  cannot  alter  a  decree  but  on  a 
re^hearing  or  a  bill  of  review.  The  burden  of  showing  that  a  Court  of  [23]  Equity 
might  make  such  an  alteration  lay  on  the  other  side,  and  no  authority  for  it  ha,<!  been 
produced.  As  to  the  order  itself  there  are  two  objections  to  it ;  first,  that  it  ought 
not  to  allow  the  wearing  of  lives  to  be  taken  into  consideration  at  all ;  and  next,  that 
if  at  all,  it  ought  not  to  allow  the  wearing  of  the  lives  to  be  taken  into  consideration 
prior  to  Januaiy  1825,  for  till  then  it  is  not  pretended  that  the  Respondents  were  in 
a  situation  to  make  a  title  tO'  the  estate. 

Lord  Brougham: — My  difficulty  in  this  case  has  chiefly  arisen  from  Blount  v. 
Blount  (3  Atk.  636),  and  if  we  take  the  judgment  of  Lord  Hardwicke  in  that  case 
liberally,  then  undoubtedly  that  case  is  an  authority  against  the  principle  on  which 
the  present  has  proceeded,  of  allowing  interest  on  the  wearing  of  lives.  Lord  Hard- 
wicke is  there  reported  to  have  said,  "  as  to  what  has  been  said  of  the  advantage  a 
purchaser  receives  from  wearing  out  of  lives,  I  never  knew  the  Court,  take  this  into 
their  consideration  as  a.  reason  for  a  purchaser's  paying  interest."  There  is  no 
distinction,  as  there  supposed,  at  least  so  far  as  I  am  aware  of,  founded  upon  the 
circumstance  of  the  bill  being  for  specific  performance  of  a  private  contract  or  for 
the  specific  performance  of  the  conditions  of  open  biddings  at  the  Master's  office. 
But  I  have  another  and  a  more  general  objection  to  the  authority  of  B/ount  v.  Blount; 
and  I  feel  a  strong  inclination  in  favour  of  the  decision  of  Lord  Lyndhurst  upon  that 
point.  We  must  consider  the  difference  between  the  times  of  Lord  Hardwicke  and 
tlie  present  day.  In  Lord  Hardwicke's  days  cases  of  this  sort,  [24]  giving  rise  to 
questions  of  nicety  and  difficulty  as  to  the  calculation  of  the  value  of  property  at 
different  periods,  were  of  less  frequent  occurrence,  and  consequently  were  subjects 
of  less  familiar  illustration,  and  were  less  understood  than  now,  when  the  variations 
in  the  funds,  the  greater  amount  of  pecuniary  transactions,  the  extended  commerce 
of  the  country,  and  the  new  and  varied  modes  of  investing  capital,  bring  into  daily* 
calculation  things  of  which  the  very  wisest  calculators  then  knew  nothing.  There 
is  soinething  so  piressing  and  strong  against  the  equity  of  tlie  case  in  allowing  a 
purchaser  a  profit  on  the  purchase^money  and  the  advantage  of  receiving  the  rent, 
both  at  the  same  time,  (from  whatever  cause  he  may  have  been  kept  out  of  possession 
of  the  estate),  and  in  refusing  the  person  who  sells  the  estate  either  interest  on  the 
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purchase-mone}'  or  the  profits  of  tlie  land,  (for  if  the  purchaser  in  the  end  p;ets  pos- 
session he  will,  in  the  contemplation  of  the  law,  have  been  in  possession  all  the  time, 
and  will  be  entitled  to  tlie  rents  which  have  accumulated,  so  far  as  the  disposal  of  those 
rents  has  not  been  covenanted  for),  that  I  confess  I  do  entertain  a  strong  feeling;  on 
tlie  subject.  I  have,  in  fact,  no  doubt  upon  the  merits  of  this  case.  At  the  same  time 
I  admit  that  the  course  adopted  in  this  case  lays  down  a  dangerous  precedent,  for 
such,  the  attempt  to  get  the  Court  to  alter  a  decree  without  a  bill  of  review,  must  be 
considered.  I  am,  therefore,  of  opinion,  and  my  noble  and  learned  friend  is  of  the 
same  opinion,  that  it  would  be  a  dangerous  tiling  to  open  a  door  to  attempts  of  this 
sort,  feeling  convinced  as  we  do,  that  matters  would  often  be  tried  tO'  be  carried  further 
than  the  precedents  we  should  make  would  strictly  justify.  I  have  no  doubt  that  the 
attention  of  the  Court  below,  when  the  case  was  argued  [25]  tliere,  wasi  not  called 
properly  and  effectively  to  this  point.  There  was  another  and  more  important 
point,  nameh',  the  merits  of  the  case,  to  which  attention  was  there  chiefly  directed. 
I  do  not  wish  to  be  called  upon  to  give  any  express  or  distinct  opinion  on  this  point. 
I  have  thrown  out  my  view  of  the  matter,  and  if  that  intimation  of  opinion  is  acted 
upon,  it  may  save  both  parties  a  gieat  deal  of  time  and  expense.  On  the  other  point, 
the  point  relating  to  the  altering  of  the  decree  upon  petition,  I  think  that  the  order 
cannot  stand.  The  order  of  the  9th  of  July  must  therefore  be  reversed.  But  I  think 
that  this  case  having  been  fully  considered,  the  parties  will  see  the  propriety  if 
settling  the  matter,  witli  a  view  to  what,  after  this  intimation  of  opinion,  will  pro- 
bably be  the  ultimate  effect  of  our  judgment. 

Lord  Lyndhurst,  (Lord  Chancellor): — I  fully  concur  with  the  observations,  as  to 
the  case  itself,  just  made  by  my  noble  and  learned  friend.  As  to  the  point  on  which 
the  decision  of  this  House  will  proceed,  I  shall  only  say,  that  this  was  a  new  experi- 
ment to  get  a  rehearing,  the  parties  being  out  of  time  to  get  one  in  the  ordinaiy  way. 
I  have  no  recollection  of  what  passed,  if  anj'thing  did  pass,  as  tO'  the  regularity  of  this 
mode  of  proceeding ;  probably  the  whole  that  was  said  upon  it  was  an  observation  of 
one  of  the  counsel  suggesting  that  if  the  order  was  made  on  a  petition  of  this  sort 
it  would  be  irregular  :  the  point  certainly  was  not  argued. 

Order  of  the  9th  July  1831  Reversed". 


[26]  APPEAL 

From  the  Court  of  Chancery  in  Ireland. 

Sir  JAMES  CALEB  ANDERSON,  Baronet,  PETER  PURCELL  and  WILLIAM 
STOCKLEY,   Es.qmr&s,— Appellants;   WILLIAM  WALLACE,— Respondent. 

[Mews'  Dig.  i.  608,  619.  As  to  calling  in  one  party  in  absence  of  other,  cited  in 
Haigh  v.  Haigh,  1861,  3  De  G.  F.  and  J.  161.  As  to  calling  in  valuer,  see 
Caledonian  By.  Co.  v.  Loclchart,  1860,  3  Macq.  808.] 

It  is  no  objection  to  an  award  that  the  arbitrators  have  in  the  absence  of  one  of 
the  parties  called  in  the  other,  and  have  asked  him  whether  he  admitted  or 
disputed  certain  items  in  an  account,  and  have  merely  taken  his  answer  to  that 
question. 

Under  an  authority  to  arbitrators  to  call  in  a  competent  person  to  assist  them 
in  the  valuation  of  the  stock  and  property  of  a  partnership,  it  is  nO'  objection 
to  their  award  that  they  have  availed  themselves  of  the  assistance  of  such 
person  in  deciding  on  the  partnership' accounts.  Tlie  arbitrators  by  adopting 
in  terms  the  opinions  of  such  person,  do  not  constitute  him  an  umpire,  but 
make  his  opinions  their  own,  and  their  award  cannot  be  impeached  on  that 
account. 

In  October  1820,  John  William  Anderson,  since  deceased,  the  Appellants  Peter 
Purcell  and  AVilliam  Stockley,  and  Cromwell  Wallace,  then  of  the  city  of  Dublin,  esq., 
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and  since  deceased,  and  the  Respondent,  engaged  in  a,  copartnership  for  thb  purpose 
of  carrying  on  the  business  of  a.  public  coach  company;  and  accordingly,  by  certain 
articles  of  agreement  entered  into,  and  bearing  date  on  the  5th  day  of  tliat  month, 
between  the  said  John  William  Anderson  of  the  first  part,  the  Appellants  Peter 
Purcell  and  William  Stockley  of  the  second  part,  tlie  said  Cromwell  Wallace  of  the 
third  part,  and  tlie  Respondent  William  Wallace  of  the  fourth  part,  it  was  agreed 
between  the  said  several  parties  that  they  sliould  enter  into  a  co-[27]-partuersliip, 
to  be  called  the  Southern  Coach  Company,  to  commence  from  that  day,  and  to  continue 
until  the  5th  day  of  February  1833,  for  the  purpose  of  carrying  on  the  business  of  a 
coach  company,  and  of  running  mail-coaches  and  stage-coaches  from  the  city  of  Dublin 
to  the  cities  of  Cork  and  Waterford,  and  to  such  other  places  as  might  be  thereafter 
agreed  upon  for  the  conveyance  of  His  Majesty's  mails,  and  carrying  passengers  and 
luggage,  as  in  said  articles  of  copartnership  was  particularly  set  forth;  and  it  was 
thereby  agreed  that  the  Appellants  Purcell  and  Stockley  should  be  entitled  to  one  third 
part  or  share  of  the  profits  of  the  said  concern,  the  said  John  William  Anderson  tO'  one 
other  third,  the  said  Cromwell  Wallace  to  one  sixth,  and  the  said  Respondent  William 
Wallace  to  the  remaining  sixth. 

John  William  Anderson  aftei'wards  assigned  his  share  tlierein  to^  the  Appellant 
Sir  James  Caleb  Anderson,  bart.,  who  thenceforth  became  and  acted  as  a  copartner 
therein. 

Disputes  afterwaa-ds  occurred  among  these  parties,  the  Appellants,  together  with 
Cromwell  Wallace,  charged  the  Respondent  with  misconduct,  in  his  share  of  the 
concern;  and  in  the  month  of  February  1826  they  filed  their  bill  in  the  Court  of 
Chancery  in  Iieland  against  him,  and  tlierein  prayed  that  the  said  copartnership 
might  be  dissolved,  and  that  an  account  might  be  taken  of  all  the  partnership  dealings 
and  transactions  between  the  Plaintiffs  and  William  Wallace  in  the  said  suit,  which 
were  open  and  depending  between  them ;  and  that  such  sum  as  should  appear  to  be 
due  by  the  said  William  Wallace  on  account  of  the  said  dealings  and  transactions 
might  be  decreed  to  bei  paid  by  him  ;  and  that  in  the  meantime  he  might  be  restrained 
by  injunction  from  interfering  in  any  part  [28]  of  the  management  of  the  business 
of  tlie  concern,  etc.,  and  that  a  proper  person  should  be  appointed  to'  carry  on  and 
manage  the  partnership  business,  and  to  receive  all  debts  due  to  the  partnership,  and 
all  the  accruing  profits  thereof,  and  that  five  sixth  parts  of  the  monies  arising,  after 
payment  of  the  necessary  expenses  and  charges,  should  be  paid  tO'  the  Plaintiffs  in  the 
cause,  in  the  proportion  of  their  several  shares  in  the  partnership  ;  and  that  the 
remaining  sixth  part  should  be  paid  into  court,  to  the  credit  of  the  said  cause,  as  a 
security  for  the  sum  which,  upon  the  said  account,  should  appear  to  be  due  tO'  the  said 
Plaintiffs  in  the  said  cause  by  the  Respondent  William  Wallace. 

An  application  was  afterwards  made,  on  motion,  for  an  injunction  to  prevent 
the  Respondent  from  interfering  in  the  business. 

The  Respondent  filed  his  answer  on  the  11th  April  1826,  denied  all  the  allegations 
in  the  biU  as  to  his  supposed  misconduct,  and  claimed  a  large  sum  of  money  as  due 
to  him  from  the  firm. 

On  the  12th  of  May  1826  the  Plaintiffs  filed  an  amended  bill  in  the  said  cause, 
to  which  the  Respondent,  on  the  4th  of  November  1826,  filed  his  answer;  and  issue 
having  been  afterwards  joined,  and  witnesses  examined  on  both  sides,  the  cause 
came  on  tO'  be  heard  before  the  then  Lord  Chancellor  of  Ireland,  on  Monday  the 
30th  day  of  July  1827,  when  after  some  discussion  had  taken  place  it  was  agreed 
between  the  Petitioners  and  Respondent  William  Wallace  to  settle  their  differences  by 
aibitration,  upon  certain  terms  then  agreed  upon,  and  accordingly  a  decree  was  made 
by  the  Court,  whereby  it  was  ordered,  by  consent  of  all  parties,  that  the  partnership 
tetween  the  Plaintiff's  and  the  Respondent  should  be  dissolved,  as  to  the  [29]  share  of 
the  Respondent,  upon  tlie  terms  followin_g,  viz.  the  Plaintiffs  undertaking  tO'  purchase 
all  the  Respondent's  stock  of  horses,  harness  and  forage,  stables,  office  fixtures  and 
stable  articles  or  implements,  and  to  pay  the  Respondent  for  the  same  within  such 
time  after  the  valuation  thereof  should  take  place,  and  without  waiting  for  the  final 
result  of  the  reference,  as  the  arbitrators  thereinafter  appointed  should  think  fit; 
the  Plaintiffs  also  undertaking  to  purchase  the  Respondent's  share  in  the  copartner- 
ship concern,  and  to  pay  to  him,  within  such  time  as  before  mentioned,  the  value  of 
the  said  share;  the  same  to  be  estimated  with  due  regard  to  the  agreement  on  the 
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part  of  the  Respondent  not  to  run  coaches  upon  certain  roads,  as  thereinafter  stated. 
Then  followed  mutual  undertakings,  rendered  necessary  by  these  arrangements.  And 
it  was  further  ordered,  that  it  should  be  referred  to  the  arbitration  of  William 
Dillon  and  Andrew  Vance,  witli  power  to  call  in  a  third  person  in  case  of  difference, 
to  determine  the  value  of  the  Respondent  William  Wallace's  stock  and  property,  as 
thereinbefore  mentioned;  and  that  the  said  arbitrators  should  be  at  liberty,  if  they 
should  see  fit,  to  have  recourse  to  competent  persons  to  assist  them  in  the  said 
valuation  :  and  it  was  further  ordered  that  tlie  said  valuation  should  take  place 
within  a  month  from  the  date  of  the  said  decree.  And  by  the  said  decree  all  the 
partnership  accounts,  and  all  other  mattei's  in  difference  in  the  said  cause  between  the 
parties  Plaintiff's  and  the  Respondent,  including  tlie  claims  of  the  Respondent  relative 
to  the  expenses  and  losses  sustained  in  consequence  of  the  injunction  theretofore  issued 
against  him,  and  also  the  claims  of  the  Plaintiffs  respecting  any  losses  or  expenses 
[30]  sustained  on  their  part  in  relation  to  the  sa.me  matters,  were  referred  to  tlie  said 
arbitrators  :  and  it  was  further  ordered  that  the  said  arbitrators  should  have  power, 
from  time  to  time  as  they  should  think  fit  and  just,  to  make  orders  in  the  nature  of 
interlocutory  orders,  respecting  any  of  the  matters  so  to  them  referred,  without 
waiting  for  their  final  decision  on  the  whole  of  the  matters  referred  to  them,  and  that 
such  orders  should  be  obeyed  and  have  tJie  same  efficacy  as  if  comprised  or  contained 
in  a  final  or  complete  award  :  and  it  was  further  ordered,  that  in  case  the  said  William 
Dillon  and  Andrew  Vance  should  not  agree,  they  should  be  and  were  thereby  em- 
powered to  call  in  a  third  person  to  determine  between  them,  whose  award  or 
umpirage  should  be  binding  and  conclusive  on  the  parties  Plaintiffs  and  the  Respon- 
dent, and  should  be  made  the  order,  judgment  or  decree  of  His  Majesty's  High 
Court  of  Chancery  in  Ireland;  and  the  better  to  enable  the  said  arbitrators  to  pro- 
ceed on  the  said  accounts  as  to  them  referred,  they  were  to  be  armed  with  a  commis- 
sion to  examine  all  such  witnesses  as  should  be  produced  before  them  by  the  parties 
Plaintiffs  or  the  Respondent,  touching  the  matters  of  the  said  accounts :  and  it  was 
further  ordered,  that  all  parties  should  be  and  they  were  thereby  declared  at  liberty 
to  examine  each  other  on  oath  before  the  said  arbitrators :  and  it  was  further 
ordered  that  all  parties  should  produce,  on  oath,  all  deeds,  papers,  evidences 
and  books  of  account  in  their  hands,  power  or  custody,  relating  to  tlie  said  accounts, 
as  the  said  arbitrators  should  think  fit. 

The  valuation  directed  by  the  reference  was  completed  on  the  llth  of  August 
1828,  and  on  the  26th  day  of  that  month  the  arbitrators  met,  and  by  an  inter-[31]- 
locutory  order  declared  the  particulars  and  amount  of  such  their  valuation,  which 
was  subsequently  paid  by  the  Plaintiff's  to  the  Respondent. 

In  June  1830,  Cromwell  Wallace  died  ;  the  Respondent  (his  brother)  took  out 
letters  of  administration  to  his  estate  and  effects,  and  thereupon  the  biU  was  revived 
against  the  Respondent  in  his  repi  esentative  character. 

No  further  meeting  of  the  said  arbitrators  was  held  until  1832,  and  on  the  3d  of 
July  in  that  year  a  meeting  was  held,  and  both  parties  attended  with  their  counsel 
and  solicitor,  and  one  Samuel  Parkin,«on,  the  book-keeper  of  the  Appellants,  and  the 
several  matters  referred  to>  tlie  arbitrators  were  fully  discussed,  and  the  Appellants 
and  the  Respondent  respectively  closed  the  cases. 

On  the  4th  of  July  both  parties  were  apprized  that  the  arbitrators  did  not  require 
the  further  assistance  of  counsel  or  solicitors  for  either  of  them. 

The  arbitrators  held  some  further  meetings  after  the  3d  of  July,  and  before  the 
date  of  their  award,  and  made  their  award  on  the  21st  of  July  1832,  whereby,  after 
formally  awarding  payment  of  the  money  to  the  Respondent  for  his  stock  of  horses, 
etc.  (already  awarded  and  paid  under  their  interlocutory  order  of  the  26th  of  August 
1828),  they  further  awarded  that  a  sum  of  £5400  should  be  paid  to  the  Respondent 
for  his  share  in  the  Company,  from  the  day  when  the  stock  was  delivered  up  to  the 
day  of  the  expiration  of  the  partnership,  and  a  sum  of  £4643  15s.  2|d.,  as  the 
balance  of  the  accounts  due  to  him  ;  which  two  sums  they  ordered  to  be  paid  forthwith, 
and  they  directed  the  execution  of  certain  bonds  and  releases,  to-  secure  the  interests 
of  all  parties  concerned. 

The  award  was  afterwards  filed  in  the  proper  office,  [32]  and  by  an  order  made 
in  the  cause  on  the  6th  of  September  1832,  it  was  ordered  tiiat  it  shovild  stand  con- 
firmed, unless  by  the  last  day  of  the  then  next  Michaelmas  Term  good  cause  should  be 
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shown  to  the  contrai-y.  On  the  26th  November  1832  notice  of  motion  to  set  it  aside 
was  given.     Affidavits  were  filed  on  both  sides. 

The  Appellants,  in  their  affidavits,  alleged  that  of  the  meetings  which  took  place 
between  the  3d  of  July,  and  the  date  of  the  award,  neither  they  nor  their  solicitors 
hod  any  notice;  that  the  Respondent  had  notice  of  them,  and  attended  at  the  same, 
and  made  statements  thereat,  which  were  received  by  the  arbitrators,  and  materially 
influenced  their  judgments  ;  and  which  statements  the  Appellants  could  and  would 
have  disproved,  if  the  opportunit}'  had  been  afforded  them.  On  tlie  other  hand, 
the  Respondent  stated  that  at  two  only  of  these  had  he  attended,  and  then  at  the 
desire  of  the  arbitrators,  and  that  their  object  in  requiring  his  attendance  was  merely 
to  know  whether  he  admitted  certain  items  in  the  Appellants'  accounts,  without 
requiring  the  same  to  be  vouched  or  otherwise  established  ;  that  he  did  admit  these 
items,  and  that  no  further  questions  were  asked  of  him.  It  was  farther  alleged  by 
the  Appellants  in  their  affidavits,  that  the  arbitrators  had  called  in  the  assistance 
and  acted  upon  the  opinion  of  a  Mr.  James  Hartley,  who  had,  in  fact,  been  thus 
made  by  the  arbitrators  an  umpire  between  them.  The  Master  of  the  Rolls  gave 
liberty  to  the  arbitrators  to  make  an  affidavit  on  the  subject,  and  they  accordingly, 
on  the  19th  of  January  1833,  filed  an  affidavit  in  relation  to  the  said  award.  In 
that  affidavit  they  alleged,  amongst  other  things,  that  Samuel  Parkinson,  the  book- 
keeper of  Purcell  and  Stockley,  attended  at  all  the  meetings  subsequent  to  [33]  the 
3d  of  July  1832,  either  in  the  same  room  or  in  an  adjoining  room,  with  the  books 
and  accounts  belonging  to  the  Southem  Coach  Company;  and  that  he  so  attended 
by  the  desire  and  direction  of  deponents,  in  order  that  they  might  from  time  to  time 
refer  to  the  books,  and  take  extracts  therefrom,  and  ask  questions  of  him,  Samuel 
Parkinson,  respecting  certain  of  the  items  charged  in  the  said  accounts ;  and  say, 
Ithat  William  Wallace,  attended  some,  but  not  all,  of  said  meetings,  either  in  the 
same  room  or  in  an  adjoining  room,  and  that  he  so  attended  at  the  desire  of  these 
deponents;  and  that  their  object  in  having  him  in  attendance  during  the  time 
deponents  were  investigating  the  particulars  of  the  accounts,  was  to  ask  him 
whether  he  wovild  admit  the  several  items  charged  in  the  accounts  furnished  on  the 
part  of  Purcell  and  Stockley,  or  would  insist  on  these  deponents  having  the  same 
regularly  proved ;  and  also  on  one  other  occasion  deponents  wished  to  know  from 
him  whether  he  would  require  an  indemnity  to  be  given  to  him  mentioned  in  the 
said  submission  to  arbitration  ;  and  on  these  occasions  William  Wallace  was  merely 
called  into  the  room  by  deponents  for  the  said  purposes,  and  stated  he  would  admit 
several  of  said  items,  and  would  not  require  any  indemnity;  and  that  said  William 
Wallace  did  not  upon  any  of  those  occasions  make  any  other  statement  to  the  know- 
ledge or  belief  of  deponents,  and  they  positively  say  that  if  he  did,  which  deponents 
do  not  recollect,  they  were  not  influenced  thereby,  as  deponents  had  then  determined 
the  principle  on  which  the  said  accounts  should  be  taken,  and  were  employed 
solely  in  making  out  the  details  thereof.  And  that  several  of  the  items  which  William 
Wallace  refused  to  admit,  and  especially  several  charges  for  fines  and  other  expenses 
against  him  personally,  and  [34]  amounting,  as  deponents  now  best  recollect,  to 
£560  or  thereabouts,  were  allowed  by  these  deponents  against  the  said  William 
Wallace. 

The  arbitrators  further  stated,  with  respect  to  a  mileage  allowance  that  was 
found  fault  with  by  the  Appellants,  that  the  "  sum  or  allowance  of  2s.  6d.  per 
mile  was,  in  the  judgment  and  opinion  of  deponents,  and  in  the  opinion  and  judg- 
ment of  James  Hartley,  whom  these  deponents  consulted  upon  the  occasion,  as 
hereinafter  mentioned,  full  compensation  for  the  work  so  performed."  They  then 
went  on  to  say,  that  after  the  3d  of  July  they  held  four  other  meetings;  namely, 
on  the  iih,  19th,  20th,  and  21st  of  July  aforesaid,  and  that  at  the  meeting  on  the 
4th  of  July,  as  deponents  now  best  recollect  and  believe,  they  agreed  to  call  upon 
Mr.  James  Hartley,  who  is  extensively  concerned  in  the  management  of  public 
coaches,  in  order  to  have  the  benefit  of  his  opinion  and  skill  in  making  the  necessary 
valuations,  to  enable  deponents  to  settle  and  adjust  the  respective  rights  of  the 
parties,  and  which  these  deponents  considered  themselves  authorized  in  doing  under 
the  powers  given  to  them  by  said  order  of  submission  ;  and  they  were  induced  to 
call  in  Mr.  Hartley  in  consequence  of  one  of  them  not  being  acquainted  with  the 
details  of  such  matters,  so  as  to  enable  him  to  form  an  accurate  opinion  with  respect 
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to  the  value  of  or  proper  charges  to  be  made  for  several  of  the  matters  so  referred 
to  deponents;  but  that  they  did  not  call  Hartley  in  as  umpire,  nor  did  the  said  Jaines 
Hartley  act  as  umpire,  nor  take  any  part  in  the  making  of  said  award,  which  is 
the  award  of  these  deponents  alone.  And  that  tlie  Defendant,  William  Wallace, 
did  not  to  their  knowledge,  recollection,  or  belief,  at  any  of  tlie  said  meetings  at 
which  the  said  James  Hartley  attended,  make  any  statement  [35]  or  do  any  thinir 
more  than  answer  such  questions  as  deponents  found  it  necessary  to  put  to  him  from 
time  to  time  respecting  the  items  in  the  said  accounts  as  hereinbefore  mentioned, 
and  respecting  the  said  indemnity;  and  they  saj',  tliat  said  James  Hartley  was 
with  deponents  only  at  the  last  three  meetings,  namely,  on  the  19th,  20th,  and 
"ilst  of  July  aforesaid;  and  that  the  amount  of  the  allowance  made  to  William 
Wallace  in  the  accounts  for  the  value  of  his  share  for  the  period  of  four  and  a 
half  years  therein  mentioned  was  diminished  by  a  sum  of  more  tlian  £1200,  m 
consequence  of  the  valuation  so  made  by  James  Hartley. 

The  motion  came  on  to  be  argued  on  the  2!)th  of  January  1833,  when  the  Master 
of  the  RoUs  ordered  that  the  cause  shown  by  the  Appellants,  Peter  Purcell  and 
William  Stockley,  against  the  said  conditional  order  of  the  6th  of  September  1832, 
be  allowed,  and  that  the  parties  respectively  should  abide  their  own  costs.  The 
Respondent  appealed  against  this  order  to  the  Lord  Chancellor  of  Ireland,  and  the 
Lord  Chancellor  was  pleased  to  order  that  the  said  RoUs'  order  of  tlie  29th  day 
of  January  1833  be  set  aside,  and  that  the  said  award  do  stand  confirmed. 

By  a  further  order,  bearing  date  the  13th  of  June  1833,  it  was  ordered  that  the 
cause  should  be  set  down  in  the  Lord  Chancellor's  list  of  causes,  tO'  be  heard  upon 
said  award  during  the  then  sittings,  and  it  came  on  tO'  be  heard  on  the  25th  of 
June  1833,  when  it  was  ordered  and  decreed  by  tlie  Lord  Chancellor  that  the  Re- 
spondent, William  Wallace,  was  entitled  to  the  two  several  sums  of  £5400  and 
£4643  15s.  2 id.  in  the  award  mentioned,  amounting  in  the  whole  to  the  sum  of 
£10,043  15s.  2Ad.  ;  and  it  was  further  ordered  that  the  Appellants  should  within  one 
calendar  [36]  month  pay  to  the  Respondent  the  said  sum  so  awarded  as  aforesaid. 

The  Appellants  appealed  against  both  these  decrees  of  the  Lord  Chancellor;  and 
in  the  mean  time  the  sum  in  dispute  was  ordered  to  be  paid  into  Court  and  invested 
in  the  name  of  the  Accountant-General  to  the  credit  of  the  cause. 

Mr.  Knight  and  Mr.  Kindersley  for  the  Appellants: — One  point  of  complaint 
against  the  award  is,  that  after  giving  notice  to  the  parties  that  furtlier  evidence 
would  not  be  examined,  the  arbitrators  held  a  meeting  ex  parte;  that  William 
Wallace  attended  that  meeting  and  made  statements  to  the  arbitrators,  and  that 
no  persons  were  summoned  to  attend  them  on  the  part  of  the  Plaintiffs.  This  is 
clearly  a  ground  for  setting  aside  the  award,  and  the  Master  of  the  Rolls  was  right 
in  so  considering  it.  Such  a  course  of  proceeding  was,  in  Walker  v.  Frohislier  (6  Ves. 
70),  held  sufficient  for  that  purpose.  It  is  of  nO'  use  for  the  arbitrators  to  say  that 
the  statements  of  William  Wallace  did  not  affect  their  judgments.  The  arbitrator 
in  Walker  v.  Frohislier  said  the  sa.me  thing;  but  the  Lord  Chancellor  observed,  that 
an  arbitrator  must  not  take  upon  himself  to  say  whether  evidence,  improperly  ad- 
mitted, had  or  had  not  an  effect  upon  his  mind.  The  parties  impeaching  the  award 
are  not  bound  to  show  that  what  tiie  arbitrators  did  was  morally  wrong,  or  that 
there  was  fraud  in  it ;  irregularity  alone  is  sufficient  to  set  aside  the  award  as  where 
the  arbitrators  proceed  irregularly,  in  having  a  meeting  and  hearing  evidence  eoy 
-pcurte.  The  circumstances  in  Walker  v.  Frohislier  were  not  so  strong  as  they  are 
in  the  present  case;  for  here  the  party  himself,  and  not  merely  a  witness,  was  the 
person  examined  by  the  [37]  arbitrators;  yet  there  the  award  was  set  aside:  and 
on  a  subsequent  occasion  Lord  Eldon  referred  (FefltersUine  v.  Cooper,  9  Ves.  68) 
to  what  he  had  done  in  tliat  case,  as  the  proper  course  for  a.  Judge  tO'  pursue.  Tlie 
arbitrators  had  no  right  to  receive  the  evidence  of  William  W^allaee  ex  parte;  they 
could  only  do'  so  where,  after  full  and  fair  notice  to  attend  given  to  the  other  side, 
that  notice  had  been  disregarded.  No  such  notice  had  been  given  here ;  on  the 
contrary,  the  arbitrators  had  said  that  they  would  not  receive  more  evidence.  Then 
as  to  the  accounts:  they  are  improperly  taken  on  the  face  of  the  award.  Cromwell 
Wallace  had  been  one  of  the  Plaintiffs  ;  he  died  ;  his  brother  William  Wallace,  the 
Defendant  and  Respondent,  became  his  administrator,  and  yet  the  arbitrators  have 
thought  fit  to  award  the  payment  of  a  sum  of  money  by  the  plaintiffs  in  the  suit, 
including  of  course  Cromwell  Wallace,  to  the  Respondent;  so  that  the  Appellants  are 
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not  only  deprived  of  the  advantage  of  the  joint  liability  of  Cromwell  Wallace,  but 
they  are  called  on  to  pay  over  to  him,  or  rather  to  the  Respondent  who  represents 
him,  a  sum  of  money,  to  the  payment  of  whicli  his  estate  ought  to  contribute. — [Lord 
Plunkett :  As  tlie  bill  was  framed,  it  was  impossible  to  take  the  accounts  as  between 
the  surviving  Plaintiffs  and  the  representatives  of  the  deceased  Plaintiff. — Lord 
Brougham :  If  I  have  an  account  against  four  parties,  and  three  of  them  pay  me, 
they  may  recover  contribution  from  the  remaining  one.] — The  arbitratoi-s  exceeded 
their  power  in  calling  in  the  valuers,  for  they  have  not  esercised  their  own  judg- 
ment on  the  valuers'  estimates,  but  have  taken  those  estimates  as  decisive,  though 
their  authority  only  extended  to  the  calling  in  of  evidence  in  case  of  a  difference  of 
opinion  between  them  as  to  [38]  value.  By  the  terms  of  the  reference  Hartley  was 
not  to  be  made  an  umpire.  Again,  though  his  opinion  wa.s  to  be  asked  as  to  the 
value  of  the  stock,  there  was  no  authority  to  enable  the  arbitrators  to  take  it  upon 
thf  partnership  accounts,  the  value  of  the  shares  of  the  concern,  or  the  other 
matters  in  difference,  or  the  question  of  the  injury  suffered  by  the  Plaintiffs  from 
the  conduct  of  William  Wallace. — [Lord  Plunkett :  This  point  was  not  made  in  the 
court  below. — Lord  Brougham  :  Can  you  show,  as  any  part  of  the  order  of  reference, 
where  the  power  to  call  on  the  valuer  is  restricted  to  the  taking  the  value  of  the 
stocks?] — The  power  to  call  him  in  was  given  only  with  reference  to  that  subject 
and  therefore  was  impliedly  restricted  to  it. 

Mr.  Bickersteth  and  Mr.  Lynch,  for  the  Respondent: — The  object  of  the  bill  was 
unfairly  to  get  rid  of  William  Wallace  out  of  the  partnership,  and  the  object  of 
taJiing  the  acco  nts  at  all  was  to  ascertain  the  real  value  of  the  share  of  William 
Wallace.  Explanatory  affidavits  respecting  the  award  have  been,  by  desire  of  the 
Master  of  the  Rolls,  laid  before  him,  and  he  having  had  a  full  discussion  of  the  case, 
was  satisfied  that  there  was  nothing  to  impeach  the  conduct  of  the  arbitrators,  and 
lie  therefore  gave  them  their  costs  of  appearing;  Hartley  was  rightly  consulted  as 
to  all  the  matters  in  dispute. — [Lord  Lyndhurst,  C. :  An  arbitrator  has,  without  any 
special  provision,  a  power  to  call  in  a  valuer  ;  when  a  special  provision  is  made,  his 
power  in  that  respect  ceases  to  be  a  general  power  arising  from  the  necessity  of  the 
case  ;  must  it  not,  then,  be  governed  by  the  terms  of  that  provision  ?] — That  has  been 
done  here.  The  arbitrators  have  not  in  the  least  degree  exceeded  the  powers  [39] 
given  them  under  the  order  of  reference.  The  next  point  is,  that  the  accounts  as 
made  out  are  not  authorised  by  the  decree.  If  they  had  been  made  out  differently 
it  would  have  been  impossible  to  ascertain  what  was  the  value  of  William  Wallace's 
share  in  the  concern. — [Lord  Lyndhurst,  C. :  The  question  before  the  arbitrators 
was,  what  was  the  value  of  the  partnership  property  ;  that  depended,  of  course,  on 
the  profits  and  expenses ;  the  investigation  w.as  therefore  necessary,  for  the  purpose 
of  ascertaining  what  the  value  of  that  property  was,  and  that  value  could  not  be 
ascertained  without  a  knowledge  of  the  gains  and  the  outgoings.] — The  authorities 
to  justif)-  such  an  inquiry,  under  such  circumstances,  are  numerous.  There  is  no 
foundation  for  the  objection  to  the  calling  in  of  Hartley  on  the  general  question  of 
the  profits  and  expenses.  What  then  is  the  other  objection  in  this  case?  It  is  said 
that  the  arbitrator  held  an  ex  parte  meeting. — [Lord  Lyndhurst,  C. :  We  are  all 
satisfied  upon  that  point.  There  is  nothing  in  that  objection.  An  arbitrator  has 
a  right  to  ceU  in  one  of  the  litigant  parties,  and  say,  do  you  admit  or  dispute  any 
parucular  item?  If  the  party  admits  it,  there  is  no  need  of  its  being  proved;  if  he 
dis}'Utes  it,  then  it  must  be  made  the  subject  of  examination  and  evidence  1 — The 
only  reiiiaiiiing  objection  is  that  which  relates  to  the  alleged  adoption  of  the  opinion 
of  Hartley  by  the  arbitrators.  If  that  was  true,  it  would  not  vitiate 
the  award.  In  Emery  v.  Wase  (5  Ves.  846),  upon  a  similar  question 
coming  before  Lord  Alvanley,  he  said  (lb.  848),  "  One  objection  made  is, 
that  the  pylitrator  did  not  exercise  his  own  judgment  about  the  timber.  That  alone 
is  not  sufficient  to  prove  the  award  bad  ;  for  a  man  may  make  use  of  the  judg-[40]- 
ment-  of  CT\(ther  upon  whom  he  can  depend,  and  the  valuation  of  that  person  is 
his  if  he  chooses  to  adopt  it."  But  here  the  arbitrators  formed  their  own  opinion, 
and  only  stated  that  Mr.  Hartley's  concurred  with  theirs;  a  circumstance  which  was 
satisfactory  to  their  minds,  as  he  was  a  man  of  experience  in  the  particular  matters 
in  which  he  had  been  consulted. 

Mr.  Kindersley,  in  reply: — The  award  is  still  open  to  objection,  from  the  cir- 
cumstance' of  the  party  himself  having  been  examined  at  an  ex  parte  meeting.    An 
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errouecus  impression  seems  to  have  been  formed  as  to  the  nature  of  what  William 
Wallace  dia  say  when  thus  examined ;  but  at  all  events,  his  examination  upon  any 
point.  \,hftever  in  the  absence  of  the  other  parties  was  a  great  irregularity,  and 
is  sufEciei'.t  to  vitiate  the  award.  The  arbitrators  had  no  right  to  call  in  tlie  assist- 
ance of  Hartley  for  anything  but  the  valuation  of  the  property. — [Lord  Lyndhurst, 
C. :  The  valuation  of  the  property  is  a  matter  which  depends  on  many  others.  He 
could  not  well  value  the  property  without  going  into  the  calculation  of  profits  and 
expenses.]  —As  to  tlie  adoption  of  the  opinion  of  Hartley  by  the  arbitrators,  the  case 
of  Emery  v.  Wase  does  not  furnish  an  authority  for  what  they  have  done.  The 
remark  quoted  from  that  case  was  merely  incidental,  and  the  case  itself  was 
decided  upon  a  totally  dift'erent  point. 

Lord  Lyndhurst,  (C.) : — In  this  case  many  objections  have  been  made  and  dis- 
posed of  as  the  argument  has  proceeded.  One  point  remains  on  which  your  Lord- 
ships have  taken  time  for  consideration.  That  point  is,  whether  the  arbitrators 
have  properly  conducted  themselves  in  the  proceedings  under  tliis  [41]  reference. 
By  the  terms  of  the  reference,  they  were  employed  to  value  the  stock  in  trade  of  W. 
Wallace,  who  was  one  of  the  proprietors  of  this  partnership  concern  ;  and  they 
were  also  empowered  to  set  a  value  on  his  share  in  the  partnership,  and  on  the  ex- 
pense of  running  tlie  Waterford  mail  from  a  time  mentioned  in  the  submission. 
With  respect  to  the  twO'  first  points,  they  desired  to  call  in  the  assistance  of  a  valuer, 
but  they  were  not,  in  terms,  authorized  to  do  so;  with  respect  to  the  third,  their 
object  was  stated,  and  they  did  call  in  a  valuer.  They  declared,  that  the  expense 
of  running  the  Waterford  mail  was  to  be  taken  at  2s.  6d.  the  double  mile,  and  that 
their  estimate  upon  that  point  was  founded  upon  the  opinion  of  Mr.  James  Hartley. 
This  declaration  is  stated  as  one  of  the  grounds  for  setting  aside  the  award.  I  do 
not  think  that  on  this  ground  alone  there  is  any  reason  for  setting  aside  the  award  ; 
for  they  state  their  opinion  on  the  question,  and  say,  that  in  that  opinion  Mr. 
Hartley  concurred.  This  case  is  not  so  strong  as  that  which  was  before  Lord 
Alvanley  {Einei-y  v.  Wase,  5  Ves.  846),  and  there  that  learned  Judge  said,  "  One 
objection  made  is,  tliat  Bishton  did  not  exercise  his  own  judgment  about  the  timber. 
That  alone  is  not  sufficient  to  prove  the  award  bad  ;  for  a.  man  may  make  use  of  the 
judgment  of  another  upon  whom  he  can  depend,  and  the  valuation  of  tliat  person 
is  his  if  he  chooses  to  adopt  it."  But  that  is  not  all  here,  for  these  arbitrators  had 
the  authority  expressly  reserved  to  them  to  call  in  a  valuer  as  to  the  shares  of  the 
partnership.  Now,  it  was  impossible  to  come  to  a  conclusion  upon  that  point  with- 
out an  estimate  of  the  expenses  of  tlie  concern,  part  of  which  was  the  running  of  the 
Waterford  mail.  The  arbitrators  must,  therefore,  have  considered  themselves  [42] 
authorized  to  have  assistance  upon  tliat  point,  for  the  purpose  of  inquiring  into 
that  expense.  So  that,  on  both  these  grounds,  I  am  of  opinion  that  there  is  no  reason 
for  setting  aside  the  award.  Then,  another  objection  taken  is  upon  the  form  in 
which  the  accounts  have  been  made  out  by  the  arbitrators  ;  but  it  seems  to  me  that 
that  mode  of  statement  is  perfectly  correct.  Both  as  to  the  principle  which  is  to 
govern  the  calculation  of  the  accounts,  and  the  mode  in  which  tliey  are  stated,  I  am 
of  opinion  that  there  is  no  ground  for  disturbing  the  award  ;  and  I  therefore  move 
that  tlie  judgment  be  affirmed. 

Lord  Brougham: — The  first  objection  made  to  this  award  was,  that  evidence 
had  been  taken  behind  the  backs  of  the  parties;  but  the  more  that  objection  is  ex- 
amined, the  less  uoes  it  appear  toi  me  worthy  of  consideration.  The  Court  below  crave 
the  arbitrators  the  costs  of  appearing,  which  it  would  not  have  done  if  it  had  con- 
sidered that  they  had  conducted  themselves  improperly.  The  Master  of  the  Rolls  did 
not  mean  to  say  that  they  had  misconducted  themselves.  They  called  William 
Wallace  before  them,  and  asked  him  if  he  admitted  certain  items  in  tlie  accounts. 
Such  as  he  did  admit,  they  put  down  as  admitted  ;  and  it  is  not  because  he  added  any 
words  upon  other  matters,  words  that  tliey  did  not  attend  to,  tliat  their  award  is 
to  be  impeached.  There  is  no  objection  taken  to.  Mr.  Hartley's  assistance  in  ex- 
amining the  accounts.  A  professional  arbitrator  would  have  examined  him  as  a 
witness,  which  would  have  been  the  more  regular  and  advisable  course.  The  case 
in  the  8th  Vesey  goes  further  than  the  present,  and  fully  supports  the  principle  on 
which  my  opinion  is  founded.     I  have  no  manner  of  doubt  that  this  decree  should 
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[43]  be  affirmed.  The  Lord  Chancellor  has  uot  moved  for  costs  with  the  judgment, 
l)ut  I  think  that  they  ought  to  be  given. 

Lord  Plunkett: — I  may  perhaps  be  permitted  to  state  the  grounds  on  which  I  set 
aside  the  judgment  of  the  Master  of  the  Rolls.  I  pronounced  two  orders,  one  setting 
aside  an  order  of  His  Honor,  which  had  itself  set  aside  the  award ;  and  the  other 
was  on  application  for  a  decretal  order  to  be  pronounced  by  me  for  carrying  tliis 
award  into  execution.  I  felt  that  if  I  could  not  have  set  aside  the  order  of  the  Master 
of  the  Rolls,  great  injustice  would  have  been  done;  and  His  Honor  agreed  with  me 
on  that  point.  I  thought  that  the  calling  on  Hartley  for  assistance  was  within  the 
scope  of  the  powers  of  the  arbitrators,  as  they  were  to  have  assistance  in  settling 
the  share  of  the  partnership.  I  have  traced  the  case  in  Sth  Vesey,  and  I  find  that 
it  first  came  before  Lord  Alvanley  as  Master  of  the  Rolls,  and  his  judgment  was 
reported  (5  Ves.  84:6).  When  it  afterwards  came  on  appeal  before  Lord  Eldon,  Sir 
Samuel  Romilly,  who  argued  against  the  award,  admitted  that  an  arbitrator  might 
take  the  advice  of  another,  but  not  delegate  to  that  other  his  authority.  The  arbi- 
trators have  done  no  more. here  than  it  was  there  admitted  that  they  might  do.  One 
other  point  has  been  started  here  which  was  not  mentioned  in  the  Court  below, 
namely,  the  mode  of  the  statement  of  the  accounts.  It  seems  to  be  supposed  tliat  a. 
court  of  equity  is  strong  enough  to  take  property  from  a -party,  but  not  strong  enough 
to  restore  it  to  him  when  it  has  been  improperly  taken  :  I  think  that  that  is  a 
mistake.  I  concur  with  your  Lordships  in  affirming  the  judgment,  and  I  think  that 
it  should  be  affirmed  with  costs. 

Affirmed  with  £100  Costs. 


[44]  APPEAL 

From  the  Court  of  Chancery. 

RICHARD  WHITE.  FRANCIS  JENKS  BURLTON,  VINCENT  WHEELER,  and 
JAMES  EYSAM  GEkRAM,—AppeUants :  JOB  WALKER  BAUGH  and 
THOMAS  BE AhE,— Respondents. 

[Mews'  Dig.  xii.  84  ;  xiv.  800;  S.C.  9  Bli.  N.S.  181  ;  and,  in  Ch.,  sub  nom  Salvay  v. 
Sahvay,  2  Russ.  and  M.  215  ;  4  Russ.  60.     See  also  Trustee  Act,  1893,  s.  17.] 

A  receiver  cannot  be  permitted  to  enter  into  any  agreement  with  his  sureties  by 
which  he.  in  effect,  indemnifies  them  against  any  loss  that  may  accrue  from 
his  dealing  with  the  receivership  fund.  The  security  for  his  good  conduct 
must  not  be  worked  out  of  the  estate  itself. 

Nor  can  he  be  permitted  to  put  the  fund  entrusted  to  his  care  under  their  control 
or  the  control  of  any  person  appointed  by  them,  but  must  retain  the  complete 
control  over  it  in  himself,  so  as  to  be  able  to  act  with  promptitude  on  any 
emergency. 

It  makes  no  "difference  in  such  a  case  that  the  arrangement  between  the  receiver 
and  his  sureties  has  not  been  the  direct  cause  of  a  loss,  nor  that  neither  of  them 
has  obtained  any  personal  advantage  from  it. 

Where  an  order  has  been  made  in  a  cause  directing  a  receiver  to  pay  the  fund  to 
a  particular  person,  and  that  person  dies,  tlie  receiver  is  not  bound  in  the  first 
instance  to  take  out  a  representation  to  the  deceased,  nor  to  apply  to  have  the 
order  revised  ;  it  is  sufficient  for  him  to  keep  the  money  in  the  custody  in  which 
it  was  originally  placed,  until  the  state  of  the  proceedings  in  the  Court  enables 
him  to  pay  it  over. 

In  the  month  of  August  1820,  the  Appellant,  Richard  White,  was  proposed,  and 
was  subsequently  appointed  to  be  receiver  of  the  estates  of  John  Salwey,  esq.,  de- 
ceased, in  a  cause  of  Salivey  v.  Salwey,  then  depend-[45]  ing  in  the  Court  of  Chancery. 
Under  the  order  by  which  he  was  appointed,  he  was  directed  to  pay  his  balances 
from  time  to  time  into  the  Bank  of  England,  in  the  name  of  the  Accountant^General 
of  the  Court  of  Chancery,  to  the  credit  of  the  cause. 

Upon  White's  appointment  he  was  required  to  find  two  sureties,  and  the  Appel- 
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lant,  Francis  Jeiiks  Burlton  and  William  Adams  (since  deceased),  who  is  uow  repre 
seiited  by  his  executors,  Wheeler  and  Graham,  became  such  sureties,  and  entered 
into  a  recognizance,  dated  the  10th  of  November  1821,  in  the  penal  sum  of  £8000, 
and  drawn  in  the  usual  form. 

The  sureties,  with  a  view  to  their  own  security,  stipulated  with  the  receiver  that 
the  monies  he  should  receive  in  his  character  of  receiver  should  be  lodfjed  in  some 
bank  in  the  names  of  the  sureties,  and  that  all  monies  to  be  applied  for  the  purposes 
of  the  receivership  should  be  drawn  for  by  cheques,  to  be  signed  by  the  receiver, 
Richard  White,  and  to  be  expressed  to  be  "  On  account  of  the  trustees  of  the  late 
John  Salwey,  esq.,"  and  they  further  required  that  Mr.  Anderson  (who  was  a  solicitor 
in  partnersliip  with  Adams)  should  be  at  liberty  to  attend  with  the  receiver  on  tlie 
rent  days  for  the  purpose  of  ascertaining  the  amount  received,  which  amount  should 
be  afterwards  paid  into  the  account  to  be  kept  with  the  bankers.  These  stijJulationR 
were  acceded  to  by  the  receiver,  and  an  account  was  accordingly  opened  in  the  names 
of  the  sureties  with  the  firm  of  Prodgers  and  Co.  of  Ludlow.  There  were  some  in- 
cumbrances affecting  the  testator's  estates  which  bore  interest,  and  the  bankers  had 
a  general  authority  to  pay  such  interest  to  the  parties  entitled  to  it  without  drafts 
being  drawn  for  the  same ;  but  with  tliat  e.\ception,  the  bankers  had  no  authority 
to  pay  any  money  on  account  of  the  [46]  receivership,  except  the  same  was  drawn  for 
by  drafts  signed  and  described  in  tlie  manner  above  stated ;  and  they  never  did  pay 
except  on  drafts  in  tliat  form.  All  monies  received  on  account  of  tlie  receivership 
were  paid  into  the  bank  of  Messrs.  Prodgers  until  they  became  bankrupts,  which 
happened  in  December  1824,  at  which  time  there  was  a  balance  of  £1464  2s.  2d.  in 
their  hands  on  this  account.  Up  to  the  time  of  their  bankruptcy  Messrs.  Prodgers 
were  in  perfectly  good  credit  and  repute,  and  Mr.  Richard  Salwey,  the  person  then 
entitled  to  the  produce  of  the  estates,  himself  kept  a  banking  account  with  them. 
The  sum  of  £1464  2s.  2d.  was  proved  under  their  commission  as  a  debt  due  to  the 
receiver.  Soon  after  the  failure  of  Messrs.  Prodgers  an  account  was  opened  with 
Messrs.  Coleman,  Morris  and  Sons,  of  Leominster,  in  the  names  of  tlie  said  sureties, 
and  the  same  arrangements  were  made  as  before  with  respect  to  the  payments  of 
interest  and  of  the  drafts  of  the  receiver. 

An  account  was  also  opened  by  White  with  Coleman  and  Wellings  of  Ludlow, 
bankers,  but  this  was  not  opened  in  the  names  of  the  sureties ;  it  was  headed  "  An 
account  between  the  firm  and  the  trustees  of  the  late  John  Salwey,  esq.,"  but  no 
arrangement  at  all  was  made  between  tlie  receiver  and  his  sureties  witli  respect  to 
the  monies  placed  in  this  bank  as  had  been  made  with  respect  to  the  monies  placed 
in  the  other  two  banks. 

Both  these  banks  were  in  good  credit  at  the  time  the  accounts  were  opened,  and 
until  the  month  of  March  1826,  when  tliey  both  failed.  The  balance  of  receipts  up  to 
Midsummer  1824,  in  the  bank  of  Coleman,  Morris  and  Sons,  at  the  time  of  their 
failure,  was  £1120  5s.  5^d.,  and  that  with  Messrs.  Coleman  and  Wellings  was 
£259  2s.  8d. 

[47]  This  sum  of  £1120  5s.  5id.  was  proved  under  the  commission  against  Cole- 
man, Morris  and  Sons,  in  tlie  name  of  Burlton,  and  the  other  sum  of  £259  2s.  8d.  was 
proved  under  the  commission  against  Coleman  and  Wellings  by  White. 

The  whole  amount  of  balances  of  receipts  to  Midsummer  1824,  in  the  hands  of 
(he  three  banking  houses,  was  £2843  10s.  3|d. 

On  the  6th  of  August  1824,  an  order  was  pronounced  on  petition,  whereby  White 
was  directed  to  pa}'  to  Richard  Sidwey,  who  was  entitled  to  the  rents  and  profits  of 
the  said  estates  for  his  life,  tJie  sum  of  £617  17s.  7d.,  being  the  balance  reported  due 
from  him  on  the  passing  his  accounts  to  Midsummer  1822,  and  whereby  the  receiver 
was  also  directed  to  pay  the  future  balances  upon  his  subsequent  accounts  up  to 
Midsummer  1824,  as  tlie  same  should  from  time  to  time  be  reported  due  from  him 
bv  the  Master,  as  such  receiver  unto  the  said  Richard  Salwey. 

On  the  20tli  of  July  1824,  the  sum  of  £617  17s.  7d.,  which  was  the  actual  balance 
reported  due  from  the  receiver  to  Midsummer  1822,  together  with  £164  19s.  due  for 
costs,  was  by  a  draft  transmitted  to  Mr.  (ieorge  Henry  Dansey,  the  London  agent  of 
Adams  and  Anderson,  witli  the  following  letter  addressed  to  him  : 

"  Dear  Sir. 

"  Re  Trustees  of  John  Salwey,  Esq. 

''  We  send  you  enclosed  a  draft  for  £782  16s.  7d.,  being  the  balance  of  Mr.  White's 

1.355 


Ill  CLAKK  &  FINNELLY.  WHITE  V.  BAUGH  [1835] 

account  as  receiver,  up  to  Midsummer  1822;  you  will,  as  before,  pay  £617  178.  7d., 
part  thereof,  into  Court  to  tlie  credit  of  the  receiver,  and  £164  19s.,  residue,  to 
Messrs.  Still,  Strong  and  Rackham.  Be  so  good  as  to  acknowledge  the  receipt,  and 
send  us  the  vouchers  as  soon  as  you  have  procured  the  same." 

[48]  Mr.  Dansey,  on  the  22d  of  July  following,  paid  the  said  sum  of  £164  19s.  as 
directed  by  the  letter,  and  at  the  same  time  requested  Messrs.  Still,  Strong  and 
Rackham,  who  were  tlie  solicitors  for  the  trustees  of  the  estates,  to  give  him  directions 
as  to  the  paying  into  Court  the  sum  of  £617  17s.  7d. 

Mr.  Dansey  was  informed  by  them  that  the  agents  of  Mr.  Salwey  had  requested 
that  the  sum  of  £617  I7s.  7d.  should  not  be  paid  into  Court,  but  should  be  paid  to 
Mr.  Salwey,  and  that  a  petition  for  that  purpose  was  about  to  be  presented,  and  they 
requested  him  to  hold  the  money,  as  they  had  no  directions  for  paying  the  same  into 
Court. 

This  was  communicated  to  Adams  and  Anderson,  who  repeated  their  directions  to 
Mr.  Dansey  for  payment  into  Court  of  the  sum  of  £617  17s.  7d.  Mr.  Dansey  again 
called  on  Messrs.  Still,  Strong  and  Rackham,  when  they  informed  him  that  an  order 
had  been  pronounced  for  payment  of  the  money  to  Mr.  Richard  Salwey,  and  that  they 
would  send  the  order  to  Mr.  Dansey  with  a  receipt  from  Mr.  Salwey  for  the  sum  of 
£617  17s.  7d. 

Neither  this  order  nor  the  receipt  was  ever  sent  to  Mr.  Dansey,  and  in  April  1825, 
he  paid  the  sum  of  £617  17s.  7d.  to  the  account  of  Adams  and  Burlton,  with  Messrs. 
Coleman.  Morris  and  Sons,  of  Leominster. 

Neitlier  the  receiver  nor  his  sureties  knew  of  this  order  until  after  the  death  of 
Mr.  Richard  Salwey,  which  happened  on  the  5th  of  February  1825,  and  it  does  not 
appear  that  the  order  was  in  fact  drawn  up  in  his  lifetime;  but  the  agent  of  the  re>- 
ceiver  having  had  notice  of  the  order  of  the  6th  of  August  1824,  was  sufficient  to  pre- 
vent his  paying  his  balance  into  Court. 

Richard  Salwey  died  in  February  1825,  but  the  [49]  Respondents  did  not  prove 
his  will  as  executors  till  February  1827,  and  in  the  meantime  no  revised  order  was 
obtained,  either  by  White  or  by  any  other  person  for  payment  of  the  monies  directed 
by  the  order  of  the  6th  August  1824,  to  be  paid  to  Salwey. 

On  the  26th  of  July  1827  the  Respondents,  as  the  executors  of  Salwey,  presented 
their  petition  to  tbe  Master  of  the  Rolls,  (Sir  John  Leach,)  and  thereby  prayed  "  That 
it  might  be  referred  to  the  Master  to  compute  interest  on  the  sum  of  £2843  10s.  3Jd. 
from  the  time  when  the  same  ought  to  have  been  paid  by  White,  and  that  White  and 
the  executors  of  William  Adams  and  Burlton,  might  be  ordered  within  a  month  to  pay 
tlie  sum  of  £2843  10s.  3id.  and  interest  to  the  petitioners,  and,  if  necessary,  that  the 
receiver's  recognizance  might  be  put  in  suit  for  the  purpose  of  compelling  these 
payments. 

The  Master  of  the  RoOs,  on  the  29th  of  November  1827,  dismissed  the  petition  as 
against  the  Appellants  Burlton,  Wheeler  and  Graham,  with  costs,  and  referred  it  to 
the  Master  to  take  an  account  of  the  several  dividends  which  had  been  received  on 
the  sums  proved  under  the  commissions  of  bankrupt  against  Prodgers,  Coleman  and 
Wellings,  and  Coleman  and  Wallis,  and  that  Wliite  should,  out  of  what  the  Master 
should  find  to  have  been  paid  to  him  on  account  of  such  dividends,  pay  and  retain 
certain  costs  thereby  awarded,  and  that  White  should  pay  the  residue  thereof,  and 
all  future  dividends  to  be  received  on  the  several  sums  thereinbefore  mentioned,  as 
the  same  should  from  time  to  time  be  received  by  him,  to  the  petitioners,  and  that 
be  should  assign  all  such  future  dividends  to  the  petitioners,  if  required  by  them  so 
to  do,  such  assignment  to  be  settled  by  the  Master  to  whom  the  cause  [50]  stood  re- 
ferred in  case  the  parties  differed  about  the  same. 

From  that  decision  the  Respondents  in  the  present  appeal  presented  their  petition 
of  appeal  and  rehearing  to  the  Lord  Chancellor,  before  whom  the  same  was  heard 
on  the  8th  of  February  1831,  and  on  the  following  day  the  Lord  Chancellor  ordered 
that  the  order  of  the  29th  November  1827  should  be  reversed,  and  that  it  should  be 
referred  to  the  Master  to  compute  interest  upon  the  sum  of  £2843  10s.  3id.,  the 
balance  due  from  Wliite,  the  receiver,  after  the  rat©  of  four  per  cent,  per  annum, 
from  the  time  the  same  ought  to  have  been  paid  by  White,  and  that  the  Appellants, 
Richard  White,  Wheeler,  Graham,  and  Burlton,  within  a  month  from  the  date  of  the 
Master's  report,  to  be  made  in  pursuance  of  that  order,  should  pay  to  the  Respondents 
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the  sum  of  £2843  10s.  3id.,  and  what  the  Master  should  certify  to  be  due  for  interest 
thereon,  and  in  default  tliereof  the  Respondents  should  be  at  liberty  to  put  the  re- 
cognizance of  White  and  his  sureties  in  suit. 

This  order  was  the  subject  of  the  appeal  now  before  the  House. 
Mr.  Knight,  and  Mr.  Lowndes,  for  the  Appellants : — The  order  here  goes  beyond 
the  principle  of  any  former  decision.     The  principle  on   which   Courts  of  Equity 
have  always  proceeded   in  cases  of  receivers  is,  that  if  such  receivers  have  dealt 
honc'tly  with  the  money  entrusted  to  them  as  a  prudent  man  would  deal  witJi  his* 
o«n,  they  shall  not  be  charged  with  a  loss.     The  Courts  have  always  acted  upon  tliis 
principle,  because  they  have  always  treated  a  receiver  like  any  other  trustee  or  agent. 
Supp"Fe,  then,  that  [51]  this  had  been  the  case  of  a  private  receiver,  he  would  not 
have  been  liable  to  make  good  the  loss  occasioned  by  the  failure  of  these  bankers.     If 
he  had  been  the  agent  of  a  landed  proprietor  to  whom  he  had  given  sureties  for  the 
due  payment  of  the  rents   received,   and  had   paid  these  rents   into  the  banker's, 
more  especially  if,  as  in  this  case,  those  bankers  had  been  the  bankers  of  his  prin- 
cipal, nobody  can  pretend  to  say  that  he  would  have  been  liable  when  they  failed. 
It  can  be  no  objection  to  him  that  he  entered  into  a  contract  with  his  sureties,  by  which 
ho  was  prevented  from  drawing  cheques  for  any  part  of  this  receivership  fund  to 
answer  his  own  private  purposes. — [Lord  Brougham  :    Would  he  not,  even  in  the 
casje  you  have  put,  be  clearly  liable,  if  he  mi.xed  the  money  with  his  own?]- — ^Certainly 
he  would  ;  the  cases  all  establish  tliat  proposition,  because  the  rule  is,  that  if  he  gains 
any  lulvantsce,  direct  or  indirect,  from  it,  he  must  be  responsible  for  loss.     But 
there,  again,  the  same  rule  is  applied  to  a  receiver  of  the  Court,  and  to  a  private 
agent  or  truMee. — [Lord  Brougham:    Then  do  you  contend  that  there  is  no  distinc- 
tion whatever  between  these  two  classes  of  persons?] — There  is  no  distinction  between 
them :  a  receiver  is  merely  the  steward  of  the  Court,  and  is  to  be  dealt  with  like  any 
other  steward. — [Lord  Lyndhurst,  C.  :*  In  the  case  of  a  private  agent  or  trustee,  does 
any  mere  irregularity  of  conduct  make  out  a  claim  against  him  without  proof  of 
some  actual  damage  arising  therefrom?     Does  the  same  lule  apply  to  a  receiver?] — 
That  may  depend  on  the  special  circumstances  of  each  particular  case.     In  Knight 
V.  Lord  [52]  Plymouth  (3  Atkins,   480),  a  receiver  was  exonerated  from  liability 
though  he  had  transmitted  the  money   in   an   unusual  manner,   in  consequence  of 
which  the  loss  occurred,  it  being  proved  before  the  Master  that  he  had  so  transmitted 
it  with  a  view  to  the  benefit  of  the  estate,  and  for  no  other  reason. — [Lord  Lynd- 
hurst, C. :    Lord  Eldon  expressed  his  dissatisfaction  with  that  case  in  Wren  v.  Kirtun 
(11  Ves.  377)]. — There  is  no  case  in  which  the  principle  laid  down  in  Knight  v.  Lord 
Plymouth,  as  reported  in  Dickens  (1  Dick.  120)  is  expressly  dissented  from.     On  the 
contrary,  it  is  distinctly  recognized  and  acted  upon  in  Eouth  v.  Howell  (3  Ves.  565), 
and  Lord  Rosslyn  there  calls  it  (t&.  566)  "  a  very  strong  case."     If  the  receiver  had 
mixed  this  money  with  his  own  it  would  be  difficult  to  say  that  he  was  not  liable  ; 
for  there  the  rule  as  to  his  obtaining  an  advantage  would  apply  ;  as  he  might  thereby 
increase  his  own  credit,  and  prevent  the  necessity  of  keeping  in  the  hands  of  his 
bankers  a  large  balance  of  his  own  money.     In  such  a  case  the  private  agent  op 
trustee  would,  if  he  made  the  trust  money  subservient  to  his  own  convenience,  be 
liable  in  the  same  way  that  a  receiver  is  to  tlie  Court.     It  is  admitted  that  a  private 
receiver  would  not  be  liable  unless  some  mischief  accrued  directly  in  consequence  of 
his     irregularity.         It     is     the     same     with     a     receiver     of     the     Court,     and 
the     case     of     Rowth     v.     Howell     fully     supports     that     principle.       It     is     not 
pretended     that     the     loss     accrued     in     consequence     of     what     the     Respondent 
White     did     in     this     case.         It     was     necessary     that     the     money     should     be 
deposited  with  bankers  for  safe  custody,  and  neither  White  nor  his  sureties  applied 
any  part  of  tiie  receipts  to  other  than  [53]  the  receivership  purposes.     The  arrange- 
ments made  with  regard  to  the  cheques  did  not  give  any  advantage  to  the  receiver 
or  his  sureties  beyond  that  of  enabling  the  sureties  to  prevent  the  receiver,  if  he  were 
so  inclined,  from  improperly  dealing  with  the  trust  monies.     Upon  that  arrangement, 
they  ought  not,  therefore,  to  be  held  liable;  but  at  all  events  they  cannot  be  Il.ible 
upon  the  whole  of  tlie  sum  claimed,  for  the  monies  placed  in  the  bank  of  Messi-s. 
Coleman  and  Wellings  were  not  aii'ected  by  tliis  arrangement,  and  those  monies  at 

■*  Tliis  case  was  argued  while  Lord  Lyndhurst  was  Lord  High  Chancellor,  but 
tlii;  judgment  in  it  was  given  after  he  had  resigned  the  custody  of  the  Great  Seal. 
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least  must  be  exempted  from  the  operation  of  the  Lord  Chancellor's  orders.  There 
is  no  reason  to  complain  of  the  conduct  of  the  receiver  in  not  paying  these  sums  into 
Court;  for  by  the  order  of  the  6th  August  1824,  the  receiver  was  prevented  from 
paying  his  balances  into  Court,  and  by  the  death  of  Richard  Salwey,  and  the  fact 
tliat  no  administration  was  taken  out  for  Richard  Salwey 's  estate,  he  was  prevented 
from  paying  them  over  to  any  person  interested  or  authorized  to  receive  them. 
Now  Adams  v.  CJaxton  (6  Ves.  226)  shows  that  a  trustee  is  not  to  be  charged  with  a  loss 
occasioned  by  the  failure  of  the  banker  of  the  agent  in  whose  hands  the  money  is 
deposited,  pending  a  transaction  for  the  change  of  trustee.  The  principle  there  laid 
down  applies  to  the  present  case ;  and  the  receiver  cannot  be  charged  with  a  loss 
accruing  while  he  was  prevented  by  the  order  of  the  Court,  or  by  the  death  of  the 
party,  from  dealing  with  the  money  otherwise  than  he  did.  On  no  ground,  there" 
fore,  can  the  order  be  supported  as  it  now  stands. 

Mr.  Wakefield  for  the  Respondents: — The  i-eal  objection  to  the  agreement 
between  the  receiver  and  the  [54]  sureties  is,  that  it  deprives  the  receiver  of  the 
control  which  he  ought  to  have  over  the  fund  entrusted  to  his  care.  In  that  respect, 
therefore,  the  receiver  was  not  treating  these  trust  monies  as  he  would  have  treated 
his  own.  So  that  taking  the  argument  of  the  other  side  to  be  well-founded,  it  is 
clear  that  the  receiver  is  responsible  for  the  loss;  for  no  prudent  man  would  leave 
his  own  monies  so  completely  under  the  control  of  a  third  pers.on,  that,  happen  what 
might,  he  could  not  withdraw  them  from  the  bankers  where  they  were  placed,  nor 
put  them  into  safer  custody,  unless  that  third  person  chose  to  consent  to  his  doing  so. 
It  is  not  necessary  to  prove  here  that  the  receiver  or  the  sureties  obtained  any  per- 
sonal advantage  from  their  manner  of  dealing  with  the  trust  fund  ;  for  it  is  quite 
clear  that  by  keeping  so  large  a  balance  at  the  banker's  t,he  estate  was  exposed  to 
loss.  If  the  receiver  has  acted  irregularly  he  has  become  responsible  to  the  Court. 
The  principle  stated  in  Knight  v.  Lord  I'lymouth  (3  Atk.  480)  has  been  in  effect 
overruled  by  Lord  Eldon  in  Wreti  v.  Kirton,  where  his  Lordship  said  (11  Ves.  380) 
"  I  should  not  much  fear  to  contradict  that  case  of  Kniglit  v.  Lord  Flymouth,  upon 
what  has  been  done  by  later  authority,  if  it  is  as  represented,  for  nothing  is  more 
dangerous."  A  receiver  appointed  by  the  Court  does  stand  in  a  very  different 
situation  from  a  private  trustee,  and  the  same  indulgence  is  not  to  be  extended  to 
the  former  as  tO'  the  latter.  Tliis  distinction  has  been  taken  in  all  the  cases.  The 
receiver  here  kept  larger  balances  than  he  ought  to  have  done  in  the  hands  of  the 
bankers,  and  the  failure  of  one  taught  him  no  caution  with  respect  to  the  others. 
This  alone  is  a  ground  for  making  him  responsible.  As  to  the  argument  raised 
upon  the  death  of  R.  Salwey,  and  the  [55]  absence  of  any  one  who  had  taken  upon 
himself  administration  of  R.  Salwey's  estate,  no  excuse  for  the  receiver  can  be  founded 
on  that  circumstance;  for  the  receiver  might  have  applied  to  the  Court  for  orders 
to  enable  him  to  pay  the  money  into  the  bank,  in  trust  in  the  cause.  The  money  in 
the  hands  of  Messrs.  Morris  and  Coleman,  as  much  as  any  other  portion  of  the  fund, 
has  been  lost  by  his  neglect  to  do  this,  and  in  every  respect,  therefore,  he  is  liable 
to  make  good  to  the  estate  the  sum  which  has  thus  been  lost  by  the  bankruptcy  of 
the  bankers  whom  he  imprudently  trusted. 

Mr.  Knight,  in  reply: — The  case  of  Linight  v.  Lord  PlymO'Uth  [3  Atk.  480]  was 
not  overruled  by  Lord  Eldon,  who'  merely  intimated  a  doubt  whether  he  should  have 
gone  as  far  as  Lord  Hardwicke  was  represented  to  have  gone  in  that  case.  It  waa 
recognized  and  acted  upon  by  Lord  Chancellor  llosslyn  in  Rowth  v.  Unwell  [3  Ves. 
565] ;  and  in  Massey  v.  Banner  (4  Madd.  413)  it  was  cited  in  argument  before  Sir 
John  Leach,  who  expressed  no'  dissent  from  its  principle,  but  decided  the  case  then 
before  him  on  circumstances  which  rendered  that  principle  inapplicable.  If  a 
different  rule  is  now  to  prevail,  there  will  be  the  greatest  difficulty  to  obtain  receivers; 
for  no  man  will  take  upon  himself  an  office  in  which  he  is  to  labour  under  a  far 
greater  responsibility  in  respect  of  the  property  of  others  than  can  be  satisfied  by 
his  taking  the  same  care  of  it  as  of  his  own. 

Lord  Brougham: — My  Lords,  In  this  case  Ricliard  White  being  appointed 
receiver  of  the  rents  of  the  estates  of  Salwey's  executors,  was  required  to  find  the 
usual  s-reties.  and  he  proposed  William  Adams  and  [56]  James  Burlton,  who  were 
approved  of.  but  it  afterwards  appeared  that,  in  order  to  obtain  the  suretyship  of 
these  persons,  and  particularly  of  William  Adams,  he  had  come  under  an  engagement 
that  the  rents  and  profits  of  the  estate  sliould  be  paid  in  to  an  account  to  be  opened 
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ill  the  names  of  the  sureties,  with  Messrs.  Prodgers,  bankers  in  Tjiidlow.  ami  tliat  the 
money  in  this  account  should  only  be  drawn  out  by  cheques  to  be  filled  up  in  the 
hand-writing  of  George  Anderson,  William  Adams's  partner,  (leorge  Anderson 
used  generally  to  attend  the  audits  and  receive  the  rents,  as  Wliite  collected  them, 
and  used  to  pay  them  into  the  bank.  Messrs.  Prodgers  were  also  the  bankers  of  the 
sureties,  who  kept,  accordingly,  their  private  account  with  them,  and  the  rents  were 
carried  to  the  account  of  Adams  and  Burlton,  the  sureties.  The  liank  broke  soon 
after  the  panic  of  1825-26,  and  a  loss  of  £1464  was  incurred.  The  account  was  then 
transferred  on  the  same  terms  and  conditions  to  the  bank  of  Coleman  and  Morris, 
and  also,  though  not  on  the  same  conditions,  to  the  bank  of  Coleman  and  Wellings, 
and  both  these  broke,  with  a  further  loss  in  both  of  £1.379  ;  in  all  a  loss  of  £284.3  tO' 
the  estate. 

The  question  is,  whether  or  not  the  receiver  is  answerable  for  this  loss ;  and  we 
may,  in  the  first  place,  lay  out  of  view  the  allegation  that  too  great  a  balance  was 
kept  by  the  receiver  in  the  bank,  because  an  order  had  been  made  to.  pay  the  money 
to  Mr.  Salwey's  account,  and  this  on  the  death  of  Mr.  Salwey  could  not  be  altered 
for  want  of  a  representative  ;  the  executors  not  having  proved,  there  was  nO'  ad- 
ministrator. I  lay  this  consideration  out  of  the  case  only  because  there  is  no 
necessity  for  deciding  upon  it,  and  by  no  means  because  I  would  have  it  to  be  under- 
st<xid  that  a  receiver  is  free  from  the  duty  of  [57]  bestirring  himself  in  such  circum- 
stances, if  he  could  obtain,  through,  the  Court  and  through  the  ecclesiastical  authori- 
ties, the  means  of  supplying  the  representation,  sO'  as  to  have  the  order  altered, 
and  the  money  paid  into  Court.  It  is  unnecessary  to  decide  one  way  or  the  other 
on  this  part  of  the  case.  The  main  question  is,  whether  or  not  the  arrangement  as 
to  the  drawing  and  filling  up  the  cheques  made  the  receiver  answerable,  supposing 
he  incurred  no  responsibility  from  the  amount  of  the  balance  remaining  in  the 
bank,  and  supposing  no  other  neglect  or  default  to  have  been  committed  in  guardin?, 
the  fund. 

Now,  it  is  clearly  the  duty  of  the  receiver,  as  an  officer  of  the  Court,  to  keep  in 
liis  own  hands  the  control  over  the  fund.  It  is  admitted  that  if  he  had  parted  alto- 
gether with  that  control  he  would  have  been  answerable,  whether  the  loss  actually 
incurred  could  be  traced  to  and  connected  with  that  severance  and  that  want  of 
power  over  the  fund  or  not.  Does  it  make  any  difference,  that  instead  of  entirely 
parting  with  the  control  he  gave  a  veto  on  all  nis  dealings  with  it  to  a  mere  stranger? 
The  surety's  partner,  George  Anderson,  was  wholly  unknown  to  the  Court,  which 
reposed  its  confidence  in  its  own  officer,  the  receiver,  and  looked  only  to  him.  The 
acts  of  a  stranger  it  had  no  power  over,  and  could  in  no  respect  control  or  punish. 

Consider  the  position  of  the  fund.  Had  a  sudden  run  come  upon  the  bank, 
White,  on  hearing  of  it,  would  have  been  bound  in  discharge  of  his  official  duty, 
his  duty  to  the  Court,  instantly  to  draw  the  whole  balance  out,  and  put  it  in  a  place 
of  greater  safety.  But  the  arrangement  which  he  had  made  prevented  him  from 
doing  this  without  the  concurrence  of  Adams's  partr[58]-ner,  Anderson,  who  lived 
at  some  distance,  and  who,  even  had  he  lived  in  the  same  town,  might  have  been 
absent  or  unable  from  illness  to  act,  and  who,  had  he  been  both  on  the  spot  and  able 
to  write  the  cheques,  might  have  been  unwilling  and  might  have  refused.  He 
might  have  been  disposed  to  court  the  favour  of  his  own  bankers  at  the  risk  of  this 
particular  estate.  He  might  have  drawn  out  all  his  own  money,  and  recompensed 
the  bankers  by  leaving  in  that  of  the  receivership.  In  order  to.  prevent  a  run,  which 
would  endanger  his  own  safety  in  the  bank,  he  might  have  e.vposed  the  receivership 
fund  to  jeopardy,  and  all  this  he  might  have  done  without  incurring  the  least  risk 
himself  ;  for  he  was  not  surety,  nor  in  any  way  bound  either  to  the  Court  or  to  the 
receiver.  But  without  making  any  such  supposition,  and  simply  considering  the 
provision  made  for  the  cheques  being  all  drawn  by  Anderson,  only  let  us  ask  our- 
selves how  any  individual  would  like,  during  a  run  upon  his  banker,  to  have  his 
hand  paral3^ed  by  such  a  veto  as  was  given  to  Anderson  ;  what  anxiety  would  he 
feel  during  the  delay  that  must  elapse  in  the  interval  between  the  run  beginning 
and  the  messenger  returning  with  the  cheques  filled  up  for  his  signature.  Is  a 
receiver  entitled  to  place  the  custody  or  administration  of  the  fund  in  a  situation 
which  in  the  case  of  any  individual  dealing  with  his  own  estate  would  be  the  so'urce 
of  such  anxiety?     Again,  no  person  in  his  own  case  would  make  such  an  arrangement 
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without  extreme  necessity  or  ample  equivalent.  Has  any  receiver  a  right  to  treat  the 
estate  committed  to  his  management,  and  for  the  management  of  which  he  is 
answerable  to  the  Court,  and  is  paid  by  the  estate,  in  a  situation  in  which  neither 
he  nor  any  one  else  would  [59]  voluntarily  place  his  own  property?  Assuredly  the 
least  that  can  he  required  by  the  Court  of  its  officers  is  that  degree  of  diligence  and 
care  which  any  man  would  use  in  the  conduct  of  his  own  affairs,  and  which,  accord- 
ingl}%  the  law  expects  and  exacts  from  persons  acting  as  agents  for  certain  pay  and 
reward  in  the  affairs  of  others. 

But  we  have  been  considering  the  case  as  it  would  have  stood  if  the  veto  had 
been  given  to  a  stranger,  and  witliout  any  regard  to  the  receiver's  own  interest, 
or  without  a  view  to  any  benefit  accruing  thereby  to  himself;  this  was  not,  however, 
the  case  here.  The  veto  was  given  to  the  surety's  partner,  and  the  receiver  was  then 
enabled  to  obtain  his  suretyship.  Now  the  Court  has  a  right  to  a  security  quite 
independent  of  the  receivership,  and  not  a  security  which  is  to  be  as  it  were 
worked  out  of  the  estate  itself.  No  one  would  find  it  a  very  hard  matter  to  get  a 
surety  if  he  could  give  him  a  control  over  the  funds.  The  receiver,  who  is  paid  his 
poundage,  ought  to  be  a  person  so  honest  and  of  such  a  character  for  honesty  as  to 
obtain  security  without  any  such  contrivance ;  a  knave  might  become  a  receiver,  and 
obtain  sureties  on  such  terms ;  for  he  puts  into  his  surety's  hands  the  power  of  pre- 
venting the  money  going  out  of  his  own.  Thus  a  knavish  surety  and  a  dishonest 
receiver  might  join  in  robbing  the  estate.  But  without  putting  such  a  case  it  is 
enough  to  say  that  the  Court  might,  all  the  while,  believe  tliat  one  man  had  become 
bound  for  the  good  conduct  of  another  when  he  had,  in  fact,  given  no  such  pledge, 
nor  incurred  any  risk  whatever.  There  is  a  deception  thus  practised  on  the  Court, 
which  is  induced  to  believe  that  a  receiver's  honesty  has  been  vouched  for  when  it 
has  not. 

Again,  an  interest  is  given  to  the  surety  or  his  [60]  partner  to  court  the  bankers, 
by  keeping  the  balance  of  the  estate  large,  and  thereby  obtaining  accommodation 
on  his  own  private  account ;  surely  no  such  risk  should  be  run,  and  any  benefit  derived 
from  the  account  should  rather  go  to  the  estate  than  to-  a  stranger.  But  if  it  be  said 
that  the  surety  can  only  put  the  receivership  fund  in  jeopardy  at  his  own  risk, 
because  the  loss  will  certainly  fall  on  the  receiver  and  himself,  if  it  can  be  traced 
to  the  balance  being  left  too  long  in  the  bank  or  other  place  of  deposit ;  then  I  answer 
that  there  are  three  considerations  sufficient  to  destroy  the  whole  force  of  this 
observation.  First,  in  this  case  it  was  not  the  surety,  but  his  partner,  who  had 
the  veto.  Secondly,  neither  the  surety  nor  the  receiver  might  have  been  made 
liable,  although  their  ladies,  in  not  removing  the  balance,  might  have  caused  the 
loss;  for  there  might  have  been  the  greatest  difficulty  in  tracing  the  connexion 
between  the  loss  and  the  arrangement,  or  in  proving  the  laches  of  themselves  to  have 
caused  the  damage,  or  in  proving  their  knowledge  of  the  run  on  the  bank ;  and 
Thirdly,  and  chiefly,  supposing  no  such  difficulty  to  exist,  the  Court  and  the  estate 
have  a  right  to  be  guarded  against  all  risks  which  would  call  in  the  aid  of  the  surety, 
or  indeed  of  the  receiver  himself ;  for  it  is  by  no  means  right  to  say,  "  If  the  bank 
breaks,  and  the  receiver  and  the  surety  have  been  negligent,  we  come  upon  them." 
They  may  be  both  insolvent  as  well  as  the  bank  ;  they  may  be  broken  by  the  very 
failure  of  the  bank  ;  and  it  is  a  far  more  safe  thing  for  the  fund  that  it  should  not 
be  hazarded  at  all  than  that  it  should  be  hazarded,  and  the  surety 
and  his  principal,  the  receiver,  resorted  to  in  case  of  a  loss.  Any 
man  had  much  rather  that  his  money  was  kept  away  from  the  fire  than 
to  be  told  that,  in  case  of  its  being  burned,  he  may  resort  to  [61]  the  guarantie  or 
the  liability  of  the  man  who  is  sporting  with  it.  His  answer  would  be,  "  It  is  better 
not  to  risk  it  at  all."  Now,  whatever  arrangement  risks  the  fund,  makes  it  more 
likely  that  the  Court  shall  have  to  come  upon  the  receiver  and  his  surety  for  a 
breach  of  duty,  for  which  the  receiver  is  answerable.  Here  there  was  no  kind  of 
necessity  for  the  arrangement  in  question  ;  but  it  was  advantageous  to  the  receiver 
in  the  same  degree  in  which  it  was  detrimental  to  the  estate. 

What  has  been  said  may  seem  to  meet  any  argument  raised  upon  the  circumstance, 
that  the  veto  and  joint  control  are  not  proved  to  have  occasioned  the  loss.  It  must 
be  observed  that  we  never  can  be  quite  sure  of  this;  and  if  parties  placed  in  the 
situation  in  which  this  arrangement  put  these  gentlemen,  are  to  be  secure  ag!ainst 
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paying,  unless  thej-  can  be  shown  to  have  known  of  the  run,  or  other  dangers  attend- 
ing an  investment,  they  will  not  be  half  so  curious  in  their  inquiries  as  they  would 
be  in  their  own  case.  But  independently  of  any  such  consideration,  it  is  to  be 
remarked,  that  on  all  hands  it  is  most  explicitly  admitted  that  the  receiver,  wliollj' 
parting  with  the  control  of  the  fund,  would  have  made  himself  answerable,  whether 
the  loss  had  arisen  from  that  cause  or  not.  This  rather  differs,  therefore,  in  degree 
than  in  kind  from  such  a  case.  He  relieves  himself  from  the  fetters  imposed  upon 
his  own  custody  and  management  of  the  fund,  by  sharing  that  management  with 
another,  and  giving  that  other  as  much  power  over  it  as  himself  ;  such  power,  indeed, 
that  without  filing  a  Bill  in  Equity  and  obtaining  an  order  of  the  Court,  he  had  no 
means  of  drawing  out  one  shilling  of  tlie  fund  if  the  person  entrusted  with  the  veto 
refused  to-  permit  him  to  do  so.  Nay,  he  had  deprived  himself  of  the  power  of  [62] 
obeying  any  order  that  the  Court  might  make  respecting  the  fund. 

If  it  be  said  that  the  principle  of  this  decree  presses  hard  on  receivers,  and  will 
discourage  men  from  undertaking  the  ofSce,  I  answer,  first,  that  this  is  no  matter 
for  the  Court's  consideration,  because  the  office  is  one  of  emolument,  and  therefore 
we  are  not  to  deal  with  it  as  with  the  office  of  a  trustee;  and,  secondly,  that  nothing 
here  decided  can  discourage  from  coming  forward  honest  and  solvent  men  who 
mean  to  perform  their  duty  strictly,  and  to  give  the  estate  the  security  it  has  a  right 
to,  and  to  treat  the  Court  with  perfect  fairness ;  and  such  are  the  persons  whom  it 
is  best  to  have  for  receivers. 

I  am  of  opinion,  therefore,  on  tlie  fullest  reconsideration  of  this  case,  that  it 
was  rightly  decided,  and  I  have  only  entered  into  the  arguments  upon  it  now,  because 
the  principle  is  important,  and  because  my  reasons,  as  given  below,  are  not  re- 
ported. The  case  was  decided  when,  from  the  pressure  of  business,  I  had  not  been 
able  to  adopt  the  plan  which,  for  the  last  three  years  of  holding  the  great  seal,  I 
always  pursued  of  writing  my  judgments  at  length. 

I  ought  to  mention  that  I  have  had  an  opportunity  of  consulting  upon  this  case 
upon  the  point  which  alone  raised  any  doubt  in  my  mind,  namely,  the  connexion 
between  the  loss  and  the  arrangement  made,  the  other  heads  of  the  Courts  of  Equity, 
and  that  I  find  that  they  entirely  concur  in  the  opinion  I  had  formed.  I  shall  there- 
fore move  your  Lordships  that  the  judgment  of  tlie  Court  below  be  aflBi-med.  With 
respect  to  costs,  however,  it  appears  to  me  that  this  is  not  a  fit  case  for  costs,  because 
it  was  a  reversal  of  the  decision  of  the  Master  of  the  Rolls.  It  is  true  that  that  is 
not  always  a  sufficient  reason,  still,  in  addition  [63]  to  that,  there  is  no  direct 
authority  going  the  length  of  this  case;  and  therefore  though,  on  consideration,  I 
see  no  reason  for  altering  the  opinion  I  before  expressed,  I  think  it  is  a  very  fair 
case  to  be  subjected  to  the  consideration  of  this  House. 

Lord  Lyndhurst : — My  Lords,  I  shall  only  i-ay  a  few  words  on  this  case.  I  entirely 
agree  with  the  opinion  formed  by  the  Noble  and  Learned  Lord,  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed.  Here  was  a  large  sum  of  money  received 
by  the  receiver;  for  that  sum  of  money  he  was  accountable  to  the  Court  and  to  the 
parties;  he  applied  to  be  relieved  from  that  liability,  ]>ecause  he  said  the  loss  had 
been  occasioned  without  any  fault  of  his.  The  objections  to  that  application  were 
twofold  ;  the  first  objection  was,  that  he  ought  not  to  be  relieved,  because  he  improperly 
delayed  in  passing  his  accounts,  and  because  he  allowed  a  large  sum  of  money  to 
remain  in  his  hands ;  and  it  was  in  consequence  of  such  conduct  that  the  loss  was 
occasioned.  The  second  is  an  objection  which  has  been  more  insisted  upon  by  the 
Noble  and  Learned  Lord,  namely,  that  he  improperly  dealt  with  the  fund. 

Now,  with  respect  to  these  objections,  it  appears  that  in  the  year  1822  the  account 
was  made  up  to  the  sunnner  of  that  year  :  when  that  account  was  passed  a  considerable 
balance,  amounting  to  about  £700,  was  found  to  be  due ;  the  receiver  had  that 
balance  in  his  hands;  he  remitted  that  money  to  London,  and  his  agent  there  offered 
that  money  to  the  party;  the  party  desired  that  it  might  not  be  paid  into  Court, 
because  he  said  "  I  am  about  to  make  an  application  to  the  Court  to  have  the  money 
paid  over  to>  Mr.  Salwey.  who  is  beneficially  interested."  Notwithstanding  that, 
[64]  he  again  applied  to  pay  the  money  into  Court,  and  he  was  told  that  an  order 
had  been  actually  obtained ;  but  before  that  order  was  entered,  and  before  all  these 
proceedings  had  taken  place,  Mr.  Salwey  himself  died,  and   in  consequence  of  his 

1.361 


Ill  CLARK  &  FINNELLT.  WHITE  V.   BAUGH  [1835] 

death  there  was  a  suspension  of  all  the  proceedings.  It  became  necessary,  then, 
that  the  order  should  be  revived  for  the  purpose  of  paying  that  mone}'  to  the  repre- 
sentatives; no  other  order,  liowever,  was  ever  obtained,  in  consequence  of  which  the 
agent  in  London  remitted  the  money  back  to  the  country,  that  it  might  be  deposited 
with  the  bank  from  which  it  had  been  originally  drawn.  It  appears  to  me  that, 
under  these  circumstances,  there  is  no  fault  whatever  attributable  to  the  receiver 
as  to  this  part  of  the  transaction  ;  that  he  was  not  bound,  in  the  first  instance,  to 
take  out  a  representation  to  the  deceased,  and  was  not  bound  tO'  apply  to  have  the 
order  revised ;  it  was  sufficient  for  him  to  keep  the  money  in  the  custody  in  which 
it  was  originally  placed,  until  the  state  of  proceedings  in  the  Court  was  such  as 
to  enable  him  to  pay  it  over.  It  appears  tO'  me  that  if  there  was  any  neglect  im- 
putable to  either  party,  it  is  to  those  parties  who  were  to  take  out  that  representa- 
tion, and  who  are  now  the  parties  to  make  complaint. 

With  respect,  however,  to  the  second  point,  it  appears  to  me  that  he  improperly 
dealt  with  the  fund.  My  Noble  and  Learned  Friend  has  stated  the  particulars. 
When  he  was  appointed  receiver  he  applied  to  those  two  individuals,  Adams  and 
Burlton,  to  become  his  sureties  :  they  declined  becoming  his  sureties  upon  the  ordinary 
terms  ;  they  said.  We  will  become  your  sureties  only  on  this  consideration,  that  the 
money  shall  be  paid  into  our  banker's  in  our  joint  names,  and  shall  not  be  drawn 
out  except  by  a  cheque  signed  by  [65]  you,  the  receiver,  but  drawn  in  the  hand- 
writing of  Mr.  Anderson,  the  partner  of  one  of  us.  That  arrangement  was 
obviously  to  give  them  control  over  the  fund;  I  apprehend  that  that  was  entirely 
in-egular  ;  the  receiver  ought  to  have  had  the  absolute  control  over  the  fund,  for  the 
pui-pose  of  applying  it  whenever  it  became  necessary  to  the  purposes  of  the  trust. 
Such  a  condition  leads  to  a  great  deal  of  abuse;  in  the  first  instance,  to  the  abuse 
suggested  by  my  Noble  and  Learned  Friend.  The  sureties  might  have  private 
accounts,  as  one  of  them  had  in  this  case  at  the  bankers' ;  they  might  have  been  dis- 
posed to  serve  the  bankers  by  having  a  large  balance  upon  the  trust  fund  for  as 
long  a  period  as  possible  in  the  hands  of  the  bank.  Again,  the  object  of  having 
sureties  is,  that  the  sureties  may  look  to  the  conduct  of  the  receiver,  and  compel  him 
actively  tO'  perform  his  duties,  and  pass  his  accounts.  But  by  the  course  of  pro- 
ceeding adopted  in  this  case,  it  was  a  matter  of  indifference  to  them  whether  he 
did  his  duty  or  not.  They  did  not  say,  as  they  would  in  an  ordinary  case,  "  Have 
you  passed  your  accounts  and  paid  in  your  balances?"  because  they  wished  that 
the  balances  might  remain  deposited  in  the  hands  of  the  banker.  And  last  of  all, — 
which  has  already  been  commented  upon, — an  emergency  might  arise,  and  it  might 
be  necessary  to  draw  out  the  money  on  a  sudden,  and  the  party  situated  as  the 
receiver  was,  could  not  do  that;  he  must  go  and  apply  to  the  surety,  and  ask  the 
latter  to  co^operatei  with  him,  and  in  consequence  of  that  delay  the  fund  might  be 
absolutely  lost.  It  appears  to  me  that  the  manner  of  dealing  with  the  fund  was 
most  irregular. 

But  then  it  was  pressed  in  the  argument,  that  the  loss  did  not  arise  from  that 
circumstance.  That,  however,  appears  to  me  a  point  altogether  immaterial.  [66] 
The  party  who  is  paid  for  the  discharge  of  his  duty  comes  to  be  relieved  from  his 
liability.  The  Court  saj'S;  "  You  cannot  be  relieved  from  your  liability  unless  your 
conduct  has  been  strictly  regular,  whether  the  loss  has  been  occasioned  by  the 
irregularity  of  your  conduct  or  not."  Cases  were  cited  at  the  bar,  and  it  might  be 
sufficient  to  refer  to  the  ordinary  case  where  a  receiver  mixes  the  trust-money  with 
his  own  money  at  the  banker's;  the  banker  fails;  the  receiver  is  obliged  to  make 
good  the  loss.  'Why?  Because  he  ought  not  to  have  mixed  the  trusVmoney  with 
his  own  money,  but  to  have  placed  it  in  a  separate  account  (Wren  v.  Kirton,  11  Ves. 
337).  If  it  had  been  in  a  separate  account  this  would  not  have  taken  place.  In 
precisely  the  same  way  it  is,  because  the  party  has  conducted  himself  irregularly  and 
improperly,  that  the  Court  will  not  relieve  him  here.  The  Court  exercises  the 
strictest  vigilance  over  receivers ;  they  are  paid,  be  it  remembered,  for  the  per- 
formance of  their  duty ;  they  are  bound  to  perform  that  duty  strictly,  and  when  they 
come  to  the  Court  for  a  favour,  the  Court  has  a  right  to  say,  that  they  cannot  have 
that  favour  unless  their  conduct  has  been  strictly  regular.  In  my  opinion,  the 
depositing  the  money   in   the  banker's   hands,   subject  to  this   control,   which   the 
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receiver  had  no  right  to  give  to  other  parties,  was  an  irregular  proceeding,  and  he  is 
not  entitled  to  the  indulgence  of  the  Court,  and  the  sureties  must  make  good  the 
loss.     On  thes«  grounds  I  am  of  opinion  with  my  Noble  and  Learned  Friend,  that 
the  judgment  *  in  this  case  ought  to  be  affirmed,  but  without  costs. 
Judgment  affirmed. 


[67]  WRIT  OF  ERROR 

From  the  Court  of  Exchequer  Chamber  in  Ireland. 

CITTHBERT  FETHERSTON'S  Lessee— Plaintiff  in  Error;   THEOBALD 
FETHERSTON,  'Esq.,—Defe7idant  in  Error. 

[Mews'  Dig.  xii.  IIU:  xv.  1285;  S.C.  ^ub  nom.  Jack  v.  Fetherston,  9  Bli.  N.S.  237. 
Discussed  in  Cole  v.  Sewell,  1842-43,  4  Dr.  and  War.  1  ;  2  H.L.C.  186  ;  and  see /n 
re  Frost,  1889,  43  Ch.D.  246  ;  Whithy  v.  Mitchell  1890,  44  Ch.D.  91.] 

Where  by  plain  words,  in  themselves  liable  to  no  doubt,  an  estate  tail  is  given  in 
a  will,  it  cannot  be  cut  down  to  a  life  estate,  unless  there  are  other  words  which 
plainly  show  the  testator  to  have  used  the  former  as  words  of  purchase,  con- 
trary to  their  ordinary  sense;  or  unless  in  the  other  provisions  of  the  will 
there  should  be  a  clearly  expressed  intention  inconsistent  with  the  giving  of  an 
estate  tail,  and  which  intention  can  only  be  fulfilled  by  sacrificing  the  par- 
ticular provision,  and  regarding  the  expressions  as  words  of  purchase.  Held 
accordingly,  that  under  a  devise  to  "  W.  F.  and  his  heire  male,  according  to 
their  seniority  and  their  respectively  attaining  21,  the  elder  son  surviving  of 
the  said  W.  F.  and  tlie  heirs  male  of  his  body  to  be  preferred  to  the  second  or 
younger  son,  and  in  case  of  failure  of  issue  male  of  W.  F.  sui-viving  him,  or 
dying  without  lawful  issue  male  attaining  21,  then  over;"  an  esta.te  tail  was 
devised  to  W.  F. 

This  was  an  action  of  ejectment,  brought  in  the  Court  of  King's  Bench,  in  Ireland, 
upon  a  demise  in  the  name  of  Cutlibert  Fetherston,  to  recover  possession  of  lauds  in 
the  county  of  Westmeath,  to  which  he  claimed  to  be  entitled  as  devisee  under  the  will 
of  John  Fetherston. 

The  cause  was  tried  at  the  Spring  Assizes  for  the  county  of  Westmeath,  on  the  5th 
of  March  1830,  before  Lord  Chief  Justice  Bushe,  when  it  was  agreed  to  turn  tlie  facts 
of  the  case  into  a  special  verdict. 

The  special  verdict  stated,  that  John  Fetherston  was,  at  the  time  of  his  death,  seised 
in  fee  of  certain  lands,  [68]  mentioned  in  the  declaration,  and  was  also  seised  as  of 
freehold,  for  the  lives  of  tliree  persons  still  in  being,  of  certain  other  lands  also  therein 
mentioned,  and  being  so  seised,  he  on  the  26th  of  April  1827,  made  his  will,  duly 
attested  to  pass  real  estate,  and  thereby  after  making  other  devises  and  bequests,  he 
gave  and  devised  the  premises  in  the  declaration  mentioned,  with  the  appurtenances, 
in  the  words  following:  — 

"  I  give,  devise  and  bequeath  to  my  much  respected  kinsman,  William  Fetherston, 
and  his  heirs  male  according  to  their  seniority  in  age,  and  their  respectively  attain- 
ing the  age  of  21  years,  all  my  estates  real  and  personal  in  lands,  houses  and  tene- 
ments, not  hereinbefore  disposed  of,  the  elder  son  surviving  of  the  said  William 
Fetherston  and  the  heirs  male  of  his  body  lawfully  begotten,  always  to  be  preferred 
to  the  second  or  younger  son,  and  in  case  of  failure  of  issue  male  of  the  said  William, 
surviving  him,  or  their  dying  unmarried  and  without  lawful  issue  male  attaining 
the  age  of  21  years,  then  to  Theobald  Fetherston,  brother  of  tlie  said  William,  and  his 
heirs  male  lawfully  begotten,  on  attaining  the  age  of  21  yeai-s,  the  elder  to  be  preferred 
to  the  younger,  and  in  case  of  the  death  or  failure  of  issue  male  of  the  said  Theobald, 
lawfully  begotten,  and  their  not  attaining  the  age  of  21  years,  tlien  to  my  right  heirs 
for  ever." 


*  See  the  case  of  Salway  v.  Salv/ay,  4  Russ.  60.  and  2  Rubs,  and  Myl.  215.     The 
latter  was  published  after  White  v.  Baugli  had  been  sent  to  the  printers. 
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William  Fetherston  died  on  the  3d  O'f  May  1829,  leaving  Cuthbert  Fetherston  his 
eldest  son  and  heir  at  law. 

On  the  22d  of  June  1829,  John  Fetherston  the  testator  died,  leaving  said  Cuthbert 
Fetherston  and  Theobald  Fetherston  him  surviving,  and  on  the  1st  of  July  1829,  the 
said  Cuthbert  Fetherston  demised  the  land  in  question  to  a  nominal  Plaintiff. 

The  question  raised  upon  tlie  special  verdict  was,  [69]  whether  upon  the  true 
construction  of  the  testator's  will  the  devise  to  William  Fetherston  was  a  devise  to  him 
of  an  estate  tail,  or  a  devise  of  an  estate  for  life  only  to  William  Fetlierston,  with 
remainder  in  tail  to  his  eldest  son.  If  the  Court  should  be  of  the  former  opinion, 
then  by  William  Fetherston 's  death  in  the  testator's  lifetime  the  devise  of  the  estate 
tail  would  lapse  and  the  Plaintiff  would  take  nothing ;  but  if  the  devise  was  a  devise 
to  William  Fetherston  for  life,  with  the  remainder  to  his  eldest  son  in  tail,  then  the 
estate  of  William  having  lapsed,  the  remainder  in  tail  to  his  eldest  son  would,  upon 
the  death  of  the  Testator,  vest  in  possession  and  entitle  his  eldest  son  (the  now 
Plaintiff  in  error)  to  the  possession  of  the  estates  in  question  by  purchase.  The  Court 
of  King's  Bench  thought  that  William  Fetherston  was  entitled  to  an  estate  tail,  and 
that  Court  therefore  (on  the  9th  February  1831)  gave  judgment  for  the  Defendant. 
That  judgment  was  afterwards  (13th  June  1832)  affirmed  on  error  in  the  Court  of 
Exchequer  Chamber  in  Ireland.  The  Plaintiff  then  brought  the  present  writ  of  error 
to  this  House. 

Lord  Chief  Justice  Tindal  and  others  of  the  Judges  attended  the  argument. 

Sir  John  Campbell  and  Mr.  Jemmett  for  the  Plaintiff  in  error: — The  true  con- 
struction of  this  devise  is,  that  William  Fetherston  took  an  estate  for  life,  with  re- 
mainder to  his  first  and  other  sons  successively  in  tail  male.  It  is  not  denied  that 
the  very  first  words  of  the  devise,  "  William  Fetherston  and  his  heirs  male,"  appear 
to  carry  an  estate  tail,  but  they  are  so  instantly  followed  by  words  which  explain  and 
qualify  them,  that  no  person  can  doubt  that  the  devise  to  William  Fetherston 
amounted  to  no  more  than  a  life  estate.  [70]  It  is  clear  that  an  estate  tail,  apparently 
given  by  some  words  in  a  will,  may  be  cut  down  by  others  which  show  the  testator  to 
have  had  a  different  intention.  Thus,  "  heirs  male  of  the  body  "  have  been  construed 
to  be  words  of  purchase,  where  it  was  clear  that  such  was  the  intention  of  the  testator  ; 
Lisle  V.  Gray  (2  Lev.  223),  Lowe  v.  Davies  (2  Ld.  Raym.  1561),  liagahoMte  v.  Spenrer 
(1  Ves.  142),  Goodtitle  A.  Sweet  v.  Herring  (1  East.  264).  In  the  present  instance 
the  testator  has  sufficiently  explained  his  meaning,  for  the  whole  of  the  latter  part  of 
the  clause  shows  that  by  the  use  of  the  words  "  heirs  male,"  in  the  devise  in  question, 
he  merely  meant  to  designate  certain  individuals.  Tliese  were  the  sons  of  William 
Fetherston,  to  whom  he  has  given  the  estate  tO'  take  by  purchase  after  the  expiration 
of  their  father's  life  estate.  The  case  between  BaJdwyn,  and  Ririith,  reported  aa 
Archer's  case  (1  Rep.  63  and  66),  was  a.  stronger  case  than  the  present,  for  there, 
though  the  testator  devised  to  "  Robert  Archer,  my  first  son,"  for  life,  yet  he  after- 
wards declared  that  the  said  "  messuages  and  tenements  shall  wliolly  remain  to  the 
right  and  next  heir  of  the  same  Robert  Arclier,  and  to  the  heirs  of  his  bodv  for  ever." 
Yet  in  that  case  it  was  agreed  tJiat  Robert  had  not  an  estate  for  life.  The  words  in 
the  present  wiU,  "  according  to  their  seniority  in  age,  and  their  respectively  attaining 
the  age  of  21  years,"  and  "  the  elder  son  and  the  heii-s  male  of  his  body  always  to  be 
preferred  to  the  second  or  younger  sons,"  show  that  the  preceding  words  "  heirs  male  " 
must  be  read  "  sons,"  who'  are  thus  individually  pointed  out  to  take  the  estate,  and  who, 
therefore,  take  as  purchasers  and  not  by  descent.  The  words  of  limitation  applicable 
to  an  estate  of  inhe^[71]-ritance  are  only  employed  with  respect  to  the  devise  to  the 
Bons.  That  shows  that  the  intention  of  the  testator  is  clear,  and  that  intention  may 
be  easily  effectuated.  The  difficulty  as  to  sacrificing  a  particular  intent  in  order  to 
fulfil  a  "general  intent  does  not  exist  here.  There  is,  in  fact,  no  distinction  between 
them  in  the  present  case.  Both  point  alike  to  the  devisee  William  Fetherston,  as 
being  the  devisee  of  an  estate  for  life.  The  words  used  by  the  testator  with  regard  to 
the  sons  of  William  Fetherston  leave  no  doubt  as  to  his  intention.  In  one  single  in- 
stance only  does  he  use  the  expression  "  heirs,"  in  all  the  rest  he  employs  the  words 
"son"  and  "sons;"  and  this  fact  proves,  beyond  a  doubt,  that  he  intended 
the  estate  of  inheritance  to  begin  with  the  vesting  in  possession  of  the 
sons.  The  word  "  sons,"  in  one  part  of  a  devise  has  been  held  suffi- 
cient    to     cut     down     the     effect     of     the     word     "  heirs,"     or     "  issue,"      in 
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anotlier  part;  Lung  v.  Lamithg  (2  Burr.  1100),  Blackburn  v.  Hewer  Edge.ly  (\  P. 
Wms.  600),  Guudtitle  d.  Sweet  v.  Herring,  also  proceeded  expressly  oil  this  principle. 
The  manifest  intention  of  the  testator,  not  the  mere  use  of  a  particular  technical 
word,  must  govern  the  construction  of  the  instrument. 

Sir  W.  Follett  and  Mr.  Cruise  for  the  Defendant  in  Error: — Tlie  devise  to  W. 
Fetheirston  was  not  a  devise  for  life  but  in  tail.  The  words  "  Williiuu  Fetlierston  and 
his  heirs  male,"  at  once  passed  an  estate  of  inheritance.  The  law  favours  estates  of 
inheritance  (Burton  on  Real  Prop.,  3d  edit.  pi.  656) ;  and,  therefore,  where  an  estate 
tail  has  been  created  by  words  proper  for  that  purpose,  the  Court  will  not  cut  it  down 
to  an  estate  for  life  by  anj-  subsetjuent  [72]  e.xpressions,  unless  those  expressions  are 
of  a  very  decided  character  and  clear  meaning,  and  leave  no  doubt  as  to  tho  intention 
of  tlie  testator.  If  the  twO'  sets  of  words  are  equally  strong,  and  the  contaxt  of  the  will 
does  not  distinctly  require  that  the  estate  of  inheritance  should  be  cut  down  to  a  life 
estate,  the  Court  wiU  uj)hold  the  former  (Fearne,  Cont.  Rem.  148) ;  Jesson  v.  Wrighi 
(2  Bligh,  2),  and  Jones  v.  Morgan  (1  Bro.  Chan.  Cas.  206).  In  tJie  latter  case  the 
authority  of  Bagshawe  v.  Spe-ncer  [1  Ves.  142]  was  much  questioned.  There  is 
nothing  whatever  in  the  present  will  showing  the  intention  of  the  testator  to  have  been 
to  create  merely  an  estate  for  life  in  William  Fetlierston.  Every  indication  of  his 
intention  is  the  otlier  way.  It  may  be  admitted,  that  in  some  cases,  the  Co  rts  have 
allowed  tlie  use  of  the  words  "  soo  "  and  "  sons  "  to  explain  away  the  legal  meaning 
of  the  word  "  heii-s,"  but  all  these  have  been  cases  where  tlie  intention  O'f  tlie  testator 
■would  plainly  have  been  defeated  by  any  other  construction.  Doe  d.  Long  v.  Laming 
[2  Burr.  1100]  was  an  instance  of  tJiat  sort.  Here,  on  tlie  contrary,  his  intention 
would  have  been  defeated  by  such  a  construction  ;  nor  is  there  anything  in  the  t  iwitext 
of  the  will  to  warrant  it.  The  latter  parts  of  tlie  devise  are  only  intended  to  de- 
scribe and  identify  the  heirs  of  William  Fetlierston,  not  to  make  them  take  as  pur- 
chasers an  estate  given  to  their  father  as  an  estate  of  inheritance.  This  case  must  Ve 
governed  by  the  principle  stated  in  the  certificate  sent  by  the  Judges  of  the  Court  of 
Common  Pleas  in  tJie  case  of  Foo/e  v.  I'oole  (3  Bos.  and  Pul.  629),  tliat  where  there  is 
not  a  sufficient  indication  of  the  testator's  intention  to  restrain  the  legal  effect  of  the 
words  "  heirs  male,"  and  to  con-[73]-vert  them  into  words  of  purchase,  they  shall  pass 
an  estate  tail.     There  is  no*  such  indication  of  intention  here. 

At  the  close  of  the  argument  Lord  Brougham  framed  a  question  for  the  Judges 
who  took  time  to  consider  it. 

Lord  Chief  Justice  Tindal  on  the  following  day  delivered  the  opinion  of  the 
Judges  :  My  Lords,  the  question  proposed  by  your  Lordships  for  the  consideration  of 
His  Majesty's  Judges,  is  this — "  Whether,  under  the  devise  contained  in  the  will  set 
forth  in  the  special  verdict  given  in  this  case,  tlie  devisee,  William  Fetlierston,  took 
an  estate  in  tail  or  an  estate  for  life  only?"  And  upon  tliis  question  tlie  Jud"-es  who 
have  heard  the  argument  at  your  Lordships'  bar,  are  unanimously  of  opinion  that 
William  Fetherston  took  an  estate  in  tail. 

The  first  words  of  the  devisor,  namely,  "  I  give  to  my  kinsman  William  Fetlierston 
and  his  heirs  male,  my  real  estate,"  are  words  which  by  a  well-known  rule  of  law  do  in 
a  will  give  to  the  devisee  a  clear  and  unequivocal  estate  in  tail.  The  o^nly  question, 
therefore,  is  whether  the  words  which  follow,  do  witli  sO'  much  clearness  and  certainty 
control  those  which  have  preceded  them  as  to  denote  tliat  it  was  the  intention  of  the 
testator  to  cut  down  the  estate  tail  in  tlie  fii-st  taker  into  an  estate  for  life,  and  to 
make  his  first  and  other  sons  tenants  in  tail  by  purchase.  Now  we  tliink  the  rule  of 
construction  laid  down  by  Lord  Alvanley  in  his  judgment  in  tlie  case  of  Boole  v. 
I'oole  (3  Bos.  and  Pul.  627),  being  at  once  the  result  O'f  the  foi-mer  casesi,  [74]  and  being 
consistent  with  the  principles  of  legal  construction  and  of  good  sense,  is  the  safe  and 
correct  rule  to  be  applied  to'  oases  of  this  description,  namely,  "'  That  the  first  taker 
shall  be  held  to  take  an  estate  tail  where  the  devise  to'  him  is  followed  by  a.  limitation 
to  the  heirs  of  his  body,  except  where  the  intent  of  the  testator  has  appeared  so  plainly 
to  the  contrary  tliat  no  one  could  misunderetand  it."  Applying  that  rule  to'  the  present 
case,  we  do  by  nO'  means  think  the  subsequent  wo'rds  of  the  devise  shew  a.  plain  and 
unequivocal  intention  in  the  testator  to  reduce  the  estate  tail  in  William  Fetlierston 
to.  an  estate  for  life;  on  the  contrary,  we  think  them  at  least  as  compatible  witli  an 
explanation  of  what  the  testator  supposed  tO'  be  tlie  course  of  descent  under  an  estate 
tail ;  for  if  William  Fetherston  takes  in  tail  then  "  his  heirs  male  "  would  take  "  ac- 
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cordiug  to  their  seniority  in  age,''  as  the  devisee  expresses  it;  and  ag'aiu,  the  eldest 
son  if  he  survived,  and  "  the  heirs  male  of  his  body,  lawfully  begotten,"  would  always 
be  preferred  to  the  second  or  j-ounger  son  ;  and  again,  the  clause  whiLli  provides  what 
shall  happen  if  there  shall  be  a  general  failure  of  issue  of  William,  before  the  estate 
goes  over  to  Theobald,  is  directly  consistent  with  an  estate  tail  in  William. 

The  words  in  the  devise,  which  appear  to  denote  some  intention  in  the  testator 
that  "  the  heirs  male  shall  take  on  their  attaining  the  age  of  21  years,"  cannot  be 
urged  as  an  argument  against  the  estate  in  William  being  held  to  be  an  estate  tail, 
first,  because  tliose  words  would  create  the  same  difficulty  against  the  holding  the 
estate  given  to  the  sons  of  WiUiam  to  be  an  estate  tail,  which  on  all  hands  is  allowed  to 
be  the  case  if  William  has  not  the  estate  tail  in  himself,  and  secondly,  because  if  the 
devise  in  other  [75]  respects  is  a  devise  in  tail,  the  testator  cannot  by  interjiosing  such 
a  condition  (if  indeed  it  is  to  be  held  to  be  a  condition  in  this  will)  create  a  new 
estate  or  a  new  coui-se  of  descent  not  known  to  the  law.  Without  professing  to  explain 
all  that  the  testator  may  have  intended  by  the  words  he  has  used,  we  hold  that  William 
Fetherston  takes  an  estate  tail  under  this  will  upon  this  broad  ground,  that  an  estate 
tail  is  given  by  the  devise  to  him  and  his  heirs  male,  and  that  such  estate  is  not  taken 
from  him  or  reduced  to  an  estate  for  life  by  any  words  that  follow,  demoting  such  in- 
tention of  the  testator  with  sufficient  certainty  and  clearness. 

Lord  Brougham  : — My  Lords,  agreeing  entirely  with  the  opinion  of  the  learned 
judges  in  this  case,  it  is  perhaps  hardly  necessary  for  me  to  state  the  reasons  upon 
which  I  have  arrived  with  them  at  the  conclusion  that  the  words  of  this  devise  give 
an  estate  tail,  and  not  an  estate  for  life,  to  William  Fetherston,  the  first  taker.  But 
as  the  practice  here  of  late  has  been  adopted  of  assigning  the  reasons  of  judgments 
pronounced  in  your  Lordships'  House  upon  questions  touching  materially  the  prin- 
ciples of  law  which  are  brought  by  appeal  from  the  other  parts  of  the  United  King- 
dom, I  conceive  it  advisable  that  I  should  not  deviate  from  that  practice  in  this 
instance,  where  the  AVrit  of  Error  is  brouglit  from  Ireland. 

I  take  the  principle  of  construction  as  consonant  to  reason,  and  established  by 
authority,  to  be  this,  that  where  by  plain  words,  in  themselves  liable  to  no  doubt, 
an  estate  tail  is  given,  you  are  not  to  allow  such  estate  to  be  altered  and  cut  down 
to  a  life  estate  unless  there  are  other  words  which  plainly  show  the  testator  to  have 
used  the  former  as  words  of  purchase,  [76]  contrary  to  their  natural  and  ordinary 
sense,  or  unless  in  the  rest  of  the  provisions  there  be  some  plain  indication  of  a 
general  intent  inconsistent  with  an  estate  tail  being  given  by  the  words  in  question, 
and  which  general  intent  can  only  be  fulfilled  by  sacrificing  the  particular  provisions, 
and  regarding  the  e.xpressions  as  words  of  purchase.  Thus,  if  there  is  a  gift  first 
to  A.  and  the  heirs  of  his  body,  and  then  in  continuation,  tlie  testator,  referring  to 
what  he  had  said,  plainly  tells  us  that  he  used  the  words  "  heirs  of  the  body  "  to 
denote  A.'s  first  and  other  sons,  then  clearly  the  first  taker  would  only  take  a  life 
estate.  It  is  needless  to  add,  that  there  is  a  variety  of  ways  in  which  such  a  refer- 
ence and  explanation  may  be  given.  A  testator  ma}',  as  in  one  case,  after  speaking 
of  "  heirs  of  the  body  "  or  "  heirs  male,"  which  in  a  will  are  equivalent  to  the  former 
expression,  proceed  referring  to  what  he  had  before  said,  and  speak  of  such  first  and 
other  sons  :  or,  as  in  another  case,  he  may  specify  ''  my  sons  successively  as  aforesaid, 
or  as  abovementioned,"  or  he  may  say.  "  from  and  after  the  death  of  those  several 
sons  who  are  to  take  one  after  another."  So  again,  if  a  limitation  is  made  after- 
wards, and  is  clearly  the  main  object  of  the  will, — which  never  can  take  effect  unless 
an  estate  for  life  be  given  instead  of  an  estate  tail, — here  again  the  first  words 
become  qualified,  and  bend  to  the  general  intent  of  the  testator,  and  are  no  longer 
regarded  as  words  of  limitation,  which,  if  standing  by  themselves,  thev  would  have 
been. 

There  have  been  at  different  time*  decisions  on  this  point,  some  of  which,  as  Doe 
V.  Gof  (11  East,  668)  are  now  entirely  displaced,  and  others,  as  Doe  v.  Jesson  (5  M. 
and  S.  95),  are  directly  overruled  by  reversal  in  this  House  (2  Bligh  2).  Even  Doe 
V.  Laminff  [2  Burr.  1100],  where  the  circumstance  relied  on  was  the  [77]  impos- 
sibility of  devisees  taking  gavelkind  lands  as  tenants  in  common,  has  been  cou.sider- 
ably  shaken  by  its  remarkable  inconsistency  with  the  purport  of  some  other  cases  ; 
and  as  far  as  regards  the  peculiar  circumstances  adverted  to  by  Lord  Mansfield  of 
the  land  being  gavelkind,  it  has  been  expressly  displaced  bv  the  late  case  of  Doe  d. 
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hagnall  v.  Harvey  (4  Barn,  and  Cress.  610,  and  Lord  Tenterden's  judgment,  62()V 
All  we  need  tlierefore  say  upon  this  second  head  of  exception  to  the  e.vpressions  being 
taken  as  words  of  limitation,  is  that  it  ma}-  be  rendered  necessary  as  well  by  the 
general  frame  of  the  will  to  consider  those  words  as  words  of  purchase,  as  by  the 
e.xplanation  subsequently  given  by  the  testator  that  he  used  them  in  that  sense.  Such 
indeed  is  the  force  of  those  words — such  their  clear  tendency  to  give  an  estate  tail, 
that  we  may  almost  lay  it  down  as  a  rule  that  no  other  provision  of  a  will  is  suffi- 
ciently strong  to  overrule  this  tendency  and  make  them  words  of  purchase,  which 
does  not  fall  within  the  first  head  of  e.xceptioii,  and  show  that  the  testator's  meaning 
was  other  than  what  at  first  sight  it  appears  to  be. 

We  have  now,  therefore,  to  e.xamine  whether  any  explanation  is,  in  the  present 
case,  given  by  the  testator,  which  shows  that  he  intended  that  Cuthbert  Fetherston 
should  only  take  as  a  purchaser. 

It  is,  first  of  all,  quite  clear  that  a  gift  to  William  Fetherston  and  his  heirs  male 
is,  in  a  will,  an  estate  tail,  and  the  addition  of  "  according  to  their  seniority  in  age," 
makes  no  kind  of  dift'erenee,  for  it  is  implied  in  "  heirs  male,"  and  by  no  means 
converts  that  devise  into  a  devise  to  sons.  This  was  explicitly  decided  in  Jones  v. 
Miirgan  (1  Bro.  C.  C.  218),  where  the  words  were  "  severally,  respectively,  and  in 
remainder,  the  one  after  [78]  the  other,  as  they  and  every  of  them  shall  be  in  seniority 
of  age  and  priority  of  birth," — words  more  expressive  than  any  used  in  this  case. 
The  qualification  of  attaining  21  years  of  age,  though  it  may  give  rise  to  some  diffi- 
culties as  to  tlie  administration  of  the  estate,  is  not,  in  my  opinion,  of  a  nature  to 
alter  the  preceding  words  or  make  them  words  of  limitation.  Indeed  the  difficulty 
which  they  interpose,  appears  to  press  nearly  as  much  on  the  one  construction  as 
on  the  other.  But  then  follow  the  words  on  which  reliance  is  mainly  placed  by  the 
Plaintiff  in  Error,  "  the  elder  son  surviving  of  William  Fetherston  and  the  heirs 
male  of  his  body  always  to  be  preferred  to  the  second  or  younger  sons,"  and  it  is 
contended  that  they,  by  explaining  what  "  heirs  male  of  William  Fetherston  "  meant 
in  the  preceding  part  of  the  gift,  converted  those  into  words  of  purchase.  I  am 
verj-  clearh'  of  opinion  tliat  the  clause  has  no  such  effect ;  and,  after  remarking  that 
it  is  connected  with  the  former  part  by  not  a  single  word  of  reference,  I  shall  advert 
to  the  cases  wliich  are  said  to  bear  out  the  construction  of  the  Plaintiff  in  Error. 

Of  Arrher's  case  (1  Rep.  6-3  and  66)  it  is  unnecessary  to  say  much.  There  the 
gift  was  to  A.  for  life,  and  to  the  next  heir  male  of  his  body,  and  the  heirs  of  the  body 
of  such  next  heir  male,  and  was  held  to  be  purchase  in  the  next  heir  male,  both 
because  if  he  were  to  take  by  limitation  you  must  reject  the  limitation  in  tail  upon 
that  limitation,  and  also  because  you  must  reject  "  next,"  a  very  important  word, 
preceding  the  words  heir  male,  and  one  which  shows  a  different  intention  in  one  part 
of  the  devise  from  that  prevailing  in  the  other.  That  case  clearly  does  not  bear 
upon  the  [79]  present.  Then  Linle  v.  Gray  (2  Lev.  22.3)  is  relied  upon.  The  devise 
there  was  to  the  first  son  of  A.  and  the  heirs  male  of  his  body,  and  for  default  of  such 
issue  to  tlie  second  son,  and  then  to  the  third  and  fourth  sons,  all  by  the  name  of  sons, 
and  the  heirs  male  of  their  bodies  ;  then  come  these  words:  "  and  so  on  to  all  and 
every  other  the  heirs  male  of  the  body  of  A.  respectively  and  successively,  and  the 
lieirs  male  of  their  bodies."  The  ground  of  the  decision  in  that  case  was,  that  the 
connecting  words,  "  and  so  on,"  clearly  showed  the  sense  in  which  the  words  "  heirs 
male,"  that  followed,  were  used,  the  testator  having  thus  connected  those  words  with 
sons,  repeated  four  times  over,  and  having  in  the  first  instance  given  the  estate  to 
the  sons  by  the  description  of  sons.  Surely  that  case  cannot  be  likened  to  the  pre- 
sent, where,  without  any  word  of  reference,  all  we  have  is  the  expression,  "  the  elder 
son  surviving  to  take  before  the  younger."  It  may,  however,  be  added,  that  Lish  v. 
Gray  never  was  finally  decided,  for  the  cause  was  dropped  during  the  pendency  of 
a  Writ  of  Error,  and  the  reporter  expresses  some  doubt  how  it  niiglit  have  "-one 
ultimately. 

As  for  Lone  v.  Dames  (2  Lord  Raym.  1561),  it  really  proves  less  than  nothing. 
There  it  was  a  devise  to  A.  and  his  heirs,  lawfully  to  be  begotten,  that  is  to  say,  liis  first, 
second,  third  and  every  other  son  and  sons  successively  to  be  begotten  of  the  body  of 
A.  and  tlie  heirs  of  the  body  of  such  first,  second  and  third  sons.  Can  we  doubt  that 
the  word  '•  heirs."  first  used,  was  explained  by  what  followed,  the  explanatory  words 
being  "  that  is  to  say,  first  and  other  sons  "  1     No  words  can  be  conceived  more 
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plainly  explanatory  of  the  sense  in  [80]  which  "  heirs  of  A."  had  been  employed. 
A.  there  clearly  took  only  an  estate  for  life,  notwithstanding  the  inaccurate  use  of 
the  word  heirs,  an  inaccuracy  hardly  used  before  it  is  corrected  by  the  most  technical 
expression  of  words  of  purchase.  Poole  v.  Poole  (3  Bos.  and  Pul.  620),  is  a  case 
clearly  with  the  Defendant  in  Error.  The  demise  there  was  to  A.'s  first  son  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  the  heirs 
male  of  such  first  son,  so  as  the  elder  of  such  sons,  and  the  heirs  male  of  his  body, 
shall  always  be  preferred,  and  take  before  the  younger  and  his  heirs  male  ;  remainder 
to  the  second,  third  and  fourth  sons  ;  remainder  to  the  several  heirs  male  of  their 
several  and  respective  bodies,  so  as  the  elder  shall  always  be  preferred  to  take  before 
tlie  younger  of  such  sons.  The  word  "  such  "  clearly  shows  sons  to  mean  heirs  male, 
and  was  held  so  to  do,  and  not  to  sliow  the  converse,  that  heirs  male  meant  sons  ;  and 
Lord  Alvanley,  in  addition  to  the  words  just  cited  by  the  learned  Lord  Chief  Justice, 
said,  in  delivering  the  opinion  of  the  Judges,  that,  in  his  judgment,  "words  are 
always  to  be  taken  in  their  ordinary  sense,  unless  the  testator  has  demonstrated  an 
intention  to  put  a  different  sense  upon  them."  Lord  Alvanley  also  added,  "  now 
the  words  employed  in  the  first  devise  are  clearly,  in  their  ordinary  sense,  words  of 
limitation,"  and  all  that  follows  is  to  the  same  purpose,  and  he  concluded  his  elaborate 
and  luminous  judgment  by  saying,  that  "  the  Court  would  not  be  justified  in  suffering 
the  rule  of  law  to  be  broken  in  upon,  where  it  could  not  see  a  plain  intention  to  vary 
the  construction  which  tlie  law  puts  upon  the  words  "  heirs  male  of  the  body  "  (lb. 
pp.  627-29).  As  to  Goodtith  [81]  v.  Herring  (1  East,  264),  that  was  a  case  of  distinct 
explanation  and  plain  reference,  for  it  was  a  devise  to  heirs  male  of  the  body  of  A. 
successively,  the  eldest  of  such  sons  and  the  heirs  male  of  his  body  being  always  pre- 
ferred to  the  younger  son  or  sons.  That  case  was  exactly  the  same  with  Lowe  v. 
Davies  [2  Ld.  Raym.  1561],  on  which  I  have  already  remarked. 

It  appears  to  me,  my  Lords,  quite  manifest  that  none  of  those  cases  gives  any 
warrant  for  holding  the  words  added  in  this  case  to  the  gift  of  an  estate  tail  to  be 
sufficient  to  cut  down  that  estate  to  an  estate  for  life,  and  I  have  no  doubt  at  all  that 
the  earlier  words  of  limitation  are  to  be  taken  as  such,  and  as  standing  unaffected 
by  those  which  follow  :  I  have  no  hesitation,  therefore,  in  moving  your  Lordships 
that  the  judgment  be  affirmed  with  costs. 

Judgment  affirmed  with  costs. 


[82]  APPEAL 

From  the  Court  op  Chancery  in  Ireland. 

HENRY  SEYMOUR  MOORE  VANDELEUR,  Esq.,  ANNE  FRANCES  VANDELEUR, 
Spinster,  and  ALICE  STEWART,  otherwise  VANDELEUR,  Widow,  the 
younger  children  of  the  Right  Hon.  JOHN  ORMSBY  VANDELEUR,  deceased, 
—Appellants;  CROFTON  MOORE  VANDELEUR,  Esq.  the  eldest  son  of  said 
JOHN  ORMSBY  VANDELEUR,  and  the  Right  Hon.  THOMAS  BURTON 
VANDELEUR,  one  of  the  Judges  of  His  Majesty's  Court  of  King's  Bench  in 
Ireland,  and  CROFTON  FITZ  GERALD,  Esq.,  Executors  of  the  last  will  and 
testament  of  the  said  JOHN  ORMSBY  YA'NBEhElJR.— Respondents. 

[Mews'  Dig.  vi.  1473.  S.C.  9  Bli.  N.S.  157;  and,  in  Court  below,  1  LI.  and  G.  241. 
Considered  in  Jenkinson  v.  Harcourt,  1854,  Kay  695.  And  see  also  the  Real 
Estates  Charges  Acts,  1854,  1867,  1877.] 

A  deed  of  settlement  was  made  in  contemplation  of  marriage,  and  contained  a 
proviso  by  which  the  estates,  etc.  thereby  granted,  should  in  the  first  place  be 
charged  with  certain  portions  therein  mentioned,  due  to  the  brothers  and 
sisters  of  the  settlor,  and  with  certain  debts  set  forth  in  a  schedule  thereunto 
annexed.     Tlie  covenant  against  incumbrances  specially  excepted  a  jointure 
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to  the  settlor's  mother,  and  the  before^mentioned  portions  and  debts,  and  tlio 
covenant  for  further  assurance  contained  an  exception  similar  to  the  fore- 
going by  an  express  reference  to  it.  The  settlor  was  possessed  of  other  estates 
besides  those  settled.  The  settlor  after  his  marriage  paid  off  some  of  the 
portions  and  some  of  the  debts,  and,  by  his  will,  declared  such  payments  to 
be  in  ease  of  his  settled  estate.  Held,  by  the  House  of  Lords,  reversing  a 
decree  of  the  Court  of  Chancery  in  Ireland,  tliat  [83]  all  rights  must  be  taken 
to  be  as  they  were  established  at  the  date  of  the  conveyance,  and  therefore 
neither  any  directions  in  the  will  of  the  settlor,  nor  the  state  of  his  affairs  at 
his  decease,  could  alter  its  construction  ;  and  consequently  that  the  debts,  etc. 
continued  to  stand  as  a  burthen  on  the  real  estates,  and  that  the  personal 
estates  were  exonerated  in  the  hands  of  the  executors. 

In  the  year  1800,  a  marriage  was  intended  to  be  solemnized  between  John  Ormsby 
Vandeleur  and  Lady  Frances  Moore,  the  youngest  daughter  of  the  Marc^uis  of  Drog- 
heda.  The  marriage  jiortion  of  the  lady  was  a  sum  of  £6000.  By  an  indenture  of 
release,  bearing  date  the  17th  day  of  I^ovember  1800,  and  made  between  the  said 
John  Ormsby  Vandeleur  (since  deceased)  of  the  first  part,  the  most  Noble  Charles 
Marquis  of  Drogheda,  and  the  said  Lady  Frances  Moore  of  the  second  part,  Richard 
Earl  of  Shannon  and  the  Honourable  Francis  Nathaniel  Burton  of  the  third  part, 
and  William  Burton  and  Thomas  Burton  Vandeleur,  Esqrs.,  of  the  fourth  part,  and 
which  indenture  was  expressed  to  be  made  in  consideration  of  the  marriage  and  of 
the  marriage  portion,  certain  hereditaments  in  the  counties  of  Limerick  and  Clare, 
of  which  the  said  John  Ormsby  Vandeleur  was  seised  in  fee,  were  conveyed  and 
assured  by  him,  from  and  after  the  marriage,  to  the  use  of  himself  for  life,  with 
remainder  to  trustees  to  preserve  contingent  remainders;  and  after  his  decease,  to 
the  use  of  the  said  William  Burton  and  Thomas  Burton  Vandeleur  for  the  term  of 
99  years,  to  secure  a  jointure  for  his  said  intended  wife;  and  subject  thereto  to  the 
use  of  the  trustees  for  five  hundred  years  for  raising  the  sum  of  £10,000  as  portions 
for  the  younger  children  of  the  marriage;  and  subject  thereto  to  the  use  of  the  first 
and  other  sons  severally  and  successively  accord-[84]-ing  to  their  respective  priori- 
ties in  tail  male,  and  in  default  of  such  issue,  to  the  use  of  the  settlor  in  fee. 

After  the  limitations  before  stated,  and  tlie  declarations  of  the  trusts  of  the  two 
terms  of  99  years  and  500  years,  and  immediately  following  the  proviso  for  cesser 
of  the  latter  term,  the  settlement  contained  the  following  declaration  : 

"  Provided  always  and  it  is  hereby  declared  and  agreed  by  and  between  the 
parties  to  these  presents,  that  all  and  every  of  the  said  towns,  lands,  tenements, 
hereditaments,  and  premises  hereby  granted  and  conveyed,  shall  in  tlie  first  place 
sland  and  be  cliarged  and  chargeable,  and  the  same  are  hereby  declared  to  be  charged 
with  the  several  sums  due  for  the  portions  of  the  brothers  and  sisters  of  the  said  John 
Ormsby  Vandeleur,  amounting  to  the  sum  of  £15,900,  and  also  with  the  judgments 
and  bonds  hereinafter  mentioned,  and  which  several  sums  are  particularly  set  forth 
in  a  schedule  hereunto  annexed,  and  amount  to  the  sum  of  £12,700." 

Then  followed  a  power  for  the  settlor  to  jointure  future  wives;  and  the  power  of 
leasing:  and  then  the  covenants  for  title;  and  the  covenant  against  incumbrances 
was  expressed  as  follows:  "  And  tliat  free  and  clear,  or  freely  and  clearly  acquitted, 
exonerated,  and  discharged  or  otherwise,  by  the  said  Jolm  Ormsby  Vandeleur,  his 
heirs,  executors,  and  administrators,  well  and  sufficiently  saved,  defended,  kept  harm- 
less, and  indemnified  of  from  and  against  all  and  all  majiner  of  former  and  other 
gifts,  grants,  bargains,  sales,  mortgages,  jointures,  dowers,  right  and  title  of  dower, 
portions,  uses,  trusts,  willsi,  entails,  statutes,  recognizances,  judgments,  extents, 
executions,  and  of  and  from  all  and  singular  other  estates,  titles,  troubles,  charges, 
and  incumbrances  whatsoever  had,  made,  [85]  done,  committed,  or  suft'ered  by  him 
the  said  John  Ormsby  Vandeleur,  or  by  any  of  his  ancestors,  or  by  any  person  or 
persons  claiming  or  to  claim  from  by  or  under  them,  or  any  of  them,  or  under  their 
or  any  of  their  acts,  means,  assent,  consent,  or  procurement  other  than  and  except  the 
jointure  of  £700  yearly,  provided  for  Alice  Vandeleur,  widow,  mother  of  the  said 
John  Ormsby  Vandeleur,  during  her  life,  and  other  than  and  except  the  several  sums 
due  by  judgment  or  bonds  to  the  different  persons  in  the  schedule  hereunto  annexed, 
amounting  in  the  whole  to  the  sum  of  £12,700,  and  also  other  than  and  except  the 
sum  of  £15,900,  the  portions  due  to  the  brotliers  and  sisters  of  tlie  said  John  Ormsby 
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Vandeleur,  with  all  and  every  of  which  said  several  sums  the  said  lands  and  premises 
i'.re  hereby  charged,  and  otlier  than  and  except  tlie  quit  rents  issuing  and  payable  out 
of  the  said  lands  and  premises,  and  other  than  and  except  such  leases  of  tJie  said  lands 
nnd  premises  as  have  been  heretofore  really  and  bona  fide  made  tO'  the  tenants  tliere- 
of."  And  the  covenant  for  further  assurance  made  a  similar  exception  by  tliis 
reference  to  the  foregoing  "  except  as  before  excepted." 

Some  of  the  debts  enumerated  in  the  schedule  annexed  to  the  said  settlement, 
were  debts  previously  contracted  by  the  settlor,  and  to  which  he  was  personally  liable. 
The  rest  were  debts  contracted  by  his  father  and  predecessor  in  estate,  Crofton 
Vandeleur.  The  £15,900  for  portions  had  been  charged  on  the  estates  by  tlie 
marriage  settlement  and  will  of  his  father,  Crofton  Vandeleur. 

The  settlor  being  also  seised  in  fee  of  the  lands  of  Moyne  and  Ballymote  (exclusively 
of  the  settled  estates),  and  being  also  po^ssessed  ol  a  large  personal  estate,  made  his 
will,  dated  7th  of  August  1828,  and  [86]  thereljy,  after  sundiy  bequests  toi  his  wife 
and  daughters,  devised  the  lands  of  Moyne  and  Ballymote  toi  T.  B.  Vandeleur  and 
Crofton  Fitz  Gerald,  their  heirs,  etc.,  in  trust,  to  receive  and  take  tlie  rents  and 
profits  until  his  eldest  son,  Crofton  Moore  Vandeleur,  should  attain  the  age  of  27 
years,  tO'  be  applied  as  thereinafter  directed,  and  subject  thereto^  to'  the  use  of  his 
said  son  for  life,  with  several  remainders  over  ;  these  rents  to  be  invested  from  time 
to  time  in  government  funds,  and  the  dividends  payable  thereon,  to  accumulate  until 
his  said  son  should  attain  the  age  of  27  years,  or  if  he  should  die  before  attaining 
that  age,  until  such  time  as  he  would  have  attained  that  age  in  case  he  had  lived,  and 
testator  directed  such  rents  and  profits,  and  all  accumulations  thereof,  to  form  part 
of  his  residuary  estate,  to  be  disposed  of  as  thereinafter  directed.  And  testator 
directed  (among  other  things)  that  a  certain  judgment  entered  on  one  Andrew 
Browne's  bond  (one  of  tlie  bond  debts  of  the  testator  mentioned  in  the  schedule) 
should  be  satisfied  by  his  executors,  the  same  having  been  paid.  And  as  to  all  tlie 
rest  of  his  property,  of  what  nature  or  kind  soever,  (except  his  books,  pictures,  and 
plate,)  he  left  same  to  T.  B.  Vandeleur  and  Crofton  Fitz  Gerald  in  trust  for  his 
younger  child  or  cliildren,  his  or  tlieir  heirs,  executors,  and  administrators,  as  to  so 
much  thereof  as  with  the  sum  he,  she,  or  tliey  should  be  entitled  to  under  his  (said 
testator's)  marriage  settlement  would  make  up  the  sum  of  £10,000  for  each  and  every 
cf  his  said  children,  such  children,  if  more  tlian  one,  to  take  as  tenants  in  common, 
imd  not  as  joint  tenants  ;  and  as  to  the  residue  thereof  in  trust  to  pay  the  interest 
01  annual  produce  to  his  the  said  testator's  wife  during  her  life,  and  after  her  decease, 
in  trust  for  his  said  younger  [87]  child  or  children,  his,  her,  or  their  executors  and 
administrators,  in  equal  shares,  if  more  than  one,  and  as  tenants  in  common.  And 
the  said  testator  appointed  the  Respondents  T.  B.  Vandeleur  and  Crofton  Fitz  Gerald 
executors  of  his  said  will,  and  the  said  Respondent  T.  B.  Vandeleur,  guardian  of  his 
children  until  they  should  respectively  attain  the  age  of  21  yeai-s. 

The  testator  died  on  the  9th  of  November,  1828,  leaving  Lady  Frances  Vandeleur, 
his  widow,  and  four  children,  viz.,  the  Respondent  Crofton  Moore  Vandeleur,  the 
Appellant  Henry  Seymour  Moore  Vandeleur,  his  only  other  son,  and  two  daughters, 
viz.,  the  Appellants  Anne  Frances  Vandeleur  and  Alice  Stewart,  widow.  During  his 
lifetime  he  paid  off  part  of  the  sum  of  £15,900  to  his  brothers  and  sisters,  and  also 
some  of  his  father's  debts,  and  some  of  his  own  debts  contained  in  the  said  schedule, 
and  declared  such  payments  to  be  in  ease  of  his  said  settled  estate. 

In  January  1831,  a  bill  was  filed  by  the  Respondents  T.  B.  Vandeleur  and  Crofton 
Fitz  Gerald,  tlie  executors,  against  tlie  Respondent  Crofton  Moore  Vandeleur,  and 
the  Appellants  and  Lady  Frances  Vandeleur  (since  deceased),  stating,  amongst  other 
things,  that  the  testator's  widow  and  younger  children  insisted  that  tlie  debts  or  sums 
jiaid  off  by  the  said  testator  during  his  life,  he  being  tenant  for  life  only  of  the  lands 
charged,  should  still  be  considered  as  subsisting  charges,  and  should  form  part  of  the 
testator's  personal  estate,  but  that  the  Respondent  Crofton  Moore  Vandeleur,  on  tlie 
contrary,  insisted  that  such  payments  were  made  in  exoneration  of  the  estates;  and 
as  to  such  of  the  scheduled  debts  as  were  the  testator's  own,  and  remaining  unpaid  at 
his  death,  that  his  personal  estate  was  the  primai-y  fund  liable  to  payment  of  [88] 
them.  And  tlie  bill  prayed  that  the  rights  of  tlie  several  parties  to  the  personal 
estate  of  tlie  said  testator  might  be  declared,  and  the  trusts  of  the  testator's  said  will 
as  to  his  personal  estate  might  be  carried  into  effect. 

Answers  were  duly  put  in,  and  evidence  gone  into  on  both  sides.     The  cause  was 
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heard  ou  the  12th  of  May  1832,  before  the  Lord  High  Chancellor  of  Ireland,  and  by 
tlie  decree  of  tliat  date  it  was  referred  to  one  of  the  masters,  to  enquire  and  report 
the  debts  specified  in  the  schedule  annexed  to  the  settlement,  and  to  report  whether 
any,  and  which  of  them,  had  been  paid,  by  whom  all  such  debts  respectively  were 
contracted,  whether  judgments  had  bee-n  entered  on  any  and  which  of  the  said  debts, 
and  if  so,  whether  any,  and  which  of  the  judgments  had  been  satisfied  or  directed  so 
to  be,  and  all  particulars  relating  to  such  debts. 

The  master  made  his  report  (jursuant  to  the  said  decree,  bearing  date  the  22d  of 
June  18;!2,  and  set  out  a  list  of  the  debts,  wiiich  comprised,  amongst  others,  tlie 
following  items,  viz.:  No.  1.  Bond  and  Warrant  of  John  Ormsby  Vaudeleur  to  Mi-s. 
Dorothea  Burton,  dated  9th  of  January  1796,  in  the  penalty  of  £2400  conditioned  for 
the  payment  of  £1200. 

No.  6.  Bond  of  John  Ormsby  Vandeleur  to^  Mr.  John  Daxon  in  the  penalty  of 
£6800  conditioned  for  the  payuient  of  £3400. 

No.  8.  Bond  of  same  to  the  Rev.  Mr.  Whitty,  in  the  penalty  of  £1000,  conditioned 
foi  the  payment  of  £500. 

And  the  said  Master  found  that  these  three  debts  still  remained  unpaid,  and  that 
the  sum  of  £1200,  and  the  sum  of  £3400,  and  the  sum  of  £500,  were  all  debts  con- 
tracted by  John  Ormsby  Vandeleur;  that  on  the  first  no  judgment  had  been  entered 
up,  but  [89]  that  oil  the  two  last  judgments  had  regularly  been  entered  up,  which 
judgments  were  then  outstanding. 

No  exceptions  were  taken  to  the  report,  and  it  was  duly  confirmed.  Tlie  cause  was 
heard  on  further  directions  before  the  Lord  Chancellor  on  several  days,  and  on  the 
2oth  of  May  1833,  his  Lordship,  by  an  order  of  tliat  date,  declared  that  as  to  such  of 
tlie  debts  and  charges  in  the  schedule  to  tlie  settlement  of  1800  as  were  paid  off  by 
the  said  testator  in  his  lifetime,  the  same  were  not  subsisting  charges  on  tlie  settled 
estates,  but  that  the  same  were  paid  off  in  ease  of  such  estates  :  and  his  lordship 
further  ordered  and  declared,  that  as  to  the  sums  of  £1200,  £3400,  and  £500  in  the 
said  list  or  schedule  to  the  said  master's  report  mentioned  and  found  to  have  been 
debts  contracted  by  John  Ormsby  Vandeleur,  and  to  be  still  due  and  unpaid,  the 
personal  estate  of  John  Ormsby  Vandeleur  was  the  primary  fund  for  the  payment  of 
the  same,  and  the  plaintiffs  admitting  assets  in  their  hands  sufficient,  after  the  pay- 
ment of  the  other  debts,  funeral  expenses,  and  express  pecuniary  legacies  bequeathed 
by  the  will  of  John  Ormsby  Vandeleur,  it  was  ordered  that  the  plaintiff's,  (the 
Respondents  T.  B.  Vandeleur  and  Crofton  Fitz  Gerald,)  out  of  the  surplus  of  the  said 
personal  estate  of  tlie  said  John  Ormsby  Vandeleur,  should  pay  the  same,  and  it  was 
further  ordered  that  the  plaintiffs  should  be  paid  their  costs  in  said  cause  out  of  the 
personal  estate  of  the  said  John  Ormsby  Vandeleur,  and  that  the  several  defendants 
should  abide  their  own  costs.     This  was  the  order  now  appealed  from. 

Mr.  Pemberton  and  Mr.  Knight  for  tlie  Appellants: — It  is  clear  that  the  real 
estate  is  not  exonerated  from  the  payment  of  these  debts.  If  there  had  been  an 
actual  incumbrance  on  the  estates  when  the  settle-[90]-nient  was  made,  the  efl'ect  of 
it  would  have  been  to  make  the  estate  settled  the  primary  fund  out  of  which  tlie 
incumbrance  must  be  paid.  That  is  in  principle  the  same  as  the  present  case.  Is 
there  any  distinction  between  such  words  in  a  settlement  and  in  a  will?  There  is. 
In  a  will,  the  words  of  a  testator,  indicating  his  own  intention,  govern  every  tiling. 
A  settlement  is  to  be  construed  like  any  otlier  contract.  The  Respondent  here, 
Crofton  Vandeleur,  claims  as  a  purchaser.  What  has  he  bought?  In  answering  that 
question,  it  is  important  tO'  bear  in  mind  the  distinction  between  a  deed  of  settlement 
and  a  will.  If  tliis  estate  had  been  sold  subject  to  an  incumbrance  upon  it,  he  would 
have  been  liable  to  pay  the  incumbrance.  Why?  Because  he  could  only  take  what 
he  had  paid  for. — [Lord  Plunkett :  The  difference  between  the  case  of  a  will  and  that 
of  a  deed  is,  that  one  is  a  contract  and  the  otlier  is  not.] — And  the  present  is  clearly 
a.  case  of  contract,  for  the  consideration  is  marriage  and  a  sum  of  money,  and  the 
estates  are  taken  subject  to  tlie  burdens  already  existing  on  them.  This  case  is  the 
same  in  principle  as  that  of  Nuel  v.  ^'oel  (12  Price,  214).  The  debts  here  were  not 
such  as  could  ever  have  been  properly  charged  ou  the  personal  estate.  In  that  case 
Lord  Redesdale,  adverting  to  a  similar  circumstance,  said  :  (lb.  p.  303)  "  Looking 
at  the  original  constitution  of  the  debt  itself,  I  think  a  great  doubt  might  be  raised 
whether  it  ever  w;ls  a  debt  upon  tlie  jjersonal  estate,  I  mean  a.  debt  which  any  person 
but  a  creditor  had  a  right  to  demand  as  against  the  personal  estate;  for  a  creditor 
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may  have  a  right  to  demand  a  debt  against  the  personal  estate,  which  the  heir  at 
law  or  devisee  of  the  real  estate  may  not  nave  a  right  to  require  to  be  paid  out  of  the 
personal  estate  in  exoneration  of  the  real  estate.  Thus,  [91]  for  instance,  if  a  real 
estate  comes  to  a  man  subject  to  a  mortgage,  and  upon  transfer  of  that  mortgage 
that  person  covenants  for  the  payment  of  the  mortgage  money,  (whicli  he  must  do  in 
order  to  obtain  the  loan  from  the  person  who  takes  the  mortgage,)  tliat  is  not  a  debt 
which  is  to  be  paid  out  of  his  personal  estate,  in  exoneration  of  his  real  estate,  for 
the  benefit  of  the  heir  at  law,  because  the  debt  was  not  originally  his  debt."  The 
principle  of  that  case  must  govern  the  present.  The  language  of  tlie  settlement 
here  is  even  stronger  than  in  that  case.  The  terms  of  the  proviso  are  too  strong  to 
admit  of  doubt;  they  make  the  estates  directly  cliargeable  with  the  portions  for  the 
settlor's  brothers  and  sisters,  and  with  the  debts  stated  in  the  schedule.  The  covenant 
for  further  assurance  contains  expressions  equally  strong.  This  direct  charge  on  the 
real  estate  is  a  clear  exoneration  of  the  personalty.  Yet  tlie  decision  of  the  Court 
below  has  destroyed  the  charge  thus  directly  fixed  on  the  real  estate,  and  has  fixed  it 
on  the  personal  estate,  which  was  not  before  liable.    That  decision  is  not  maintainable. 

Mr.  Jacob  and  Mr.  Parry  for  the  Respondents: — The  terms  of  this  settlement  are 
not  so  expressed  as  to  exonerate  the  personal  estate.  It  is  doubtful  whetlier  such  was 
the  intention  of  the  settlor  at  the  time  of  making  the  settlement,  and  it  is  clear  that 
such  was  not  his  intention  at  the  time  of  making  his  will.  The  evidence  shows 
that  the  testator  had  paid  off  several  of  the  debts  mentioned  in  the  schedule  with 
the  view  of  relieving  the  estate  of  his  eldest  son.  The  argument  on  the 
other  side  supposes  that  this  settlement  was  to  operate  as  a  contract  of  indemnity  to 
the  personal  estate^.  It  has  no  such  operation.  The  very  terms  of  the  settlement 
show  that  such  was  not  the  intention  of  tlie  parties.  There  is  no  power  given  to 
[92]  trustees  to  raise  funds  for  tlie  payment  of  the  debts  of  the  settlor.  There  would 
have  been  such  a.  power  if  the  real  estate  was  meant  to  be  charged  with  those  debts. 
The  covenant  against  incumbrances  does  not  bind  the  estate  for  the  purpose  supposed  ; 
it  was  necessary  at  the  time,  because  it  was  intended  that  these  incumbrances  should 
be  at  once  paid  off.  Suppose  the  testator  had  been  insolvent,  can  it  be  said  that  the 
bond  creditors  could  have  claimed  against  the  settled  estates?  Certainly  they  could 
not,  for  the  charges  on  those  estates  were  not  created  for  the  benefit  of  the  creditors. 
The  case  of  A'oel  v.  Noel  [12  Price,  214]  is  essentially  different  from  tlie  present. 
That  was  a  case  arising  merely  on  the  equity  of  redemption,  and  no. trustees  were 
required  there,  for  the  mortgagees  had  tlieir  own  remedj'  in  their  own  hands.  [Lord 
I'lunkett :  Lord  Redesdale  in  that  case  seemed  tO'  think  that  a  purchaser  for  money, 
and  a  person  coming  in  under  a  marriage  settlement,  stood  in  the  same  situation.] 

Lord  Brougham  asked  the  Appellants'  counsel,  how  they  proposed  that  the  estates 
should  be  charged  in  exoneration  of  the  personal  property. 

Mr.  Pemberton  answered,  that  he  should  ask  for  the  real  estate  to  be  made  liable 
for  whatever  the  personal  estate  had  paid  to  creditors  under  tlie  decree  exonerating 
llie  real  estate,  which  was  the  first  charged  by  the  settlement. 

The  Counsel  for  the  Respondents  continued: — In  the  case  of  Duke  of  Ancaster 
V.  Mayer  (1  Brown's  Chan.  Cas.  454),  Lord  Commissioner  Ashurst,  in  delivering  the 
opinion  of  tlie  Court,  referred  to  Walker  v.  Jackson  (2  Atk.  624),  where  Lord  Hard- 
wicke  said,  the  general  rule  is,  tliat  the  [93]  personal  estate  shall  be  first  applied  ; 
and  the  Lord  Commissioner  added,  "  unless  there  are  express  words  or  a  plain  intent 
to  the  contrary."  The  case  afterwards  came  before  Lord  Chancellor  Tluirlow,  when 
his  Lordship  said,  "  it  would  be  highly  advantngeous  to  property,  if  there  was  a 
settled  rule  where  the  personalty  should  be  applied  to  the  payment  of  debts,  and  where 
it  should  be  exempted  from  them.  One  step  had  been  taken  towards  such  a  rule  by 
its  being  laid  down,  that  charging  tlie  real  estate  in  any  way,  is  not  of  itself  an 
exemption  of  the  personal  estate;  that  the  personal  estate  being  the  fund  first  liable, 
where  it  is  to  be  aided  by  either  a  legal  or  an  equitable  fund,  it  must  be  in  the  first 
place  applied.  I  have  always  understood  that  in  order  to  exempt  the  personal  estate, 
the  testator  must  express  an  intention  so  to  do,  I  therefore  take  the  rule  to  be,  that 
neither  the  charge  of  the  debts  upon  the  real  estate,  nor  the  gift  of  tlie  personal  is 
sufficient  of  itself  to  exempt  it."  In  Taif  v,  Lo?-d  NortJnrich  (4  Ves.  816),  it  was  held, 
that  the  personal  estate  is  the  natural  fund  for  the  debts,  and  can  only  be  exempted 
by  the  intention  to  exempt  it,  expressed  in  the  will ;  a  charge  upon  real  estate,  liow- 
ever  anxiously  created,  is  not  of  itself  sufficient.     In  Serle  v.  St.  Eloy  (2  P.  Wms.  386. 
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S.C.  2  Eq.  Cas.  Ab.  375),  this  rule  was  carried  still  further.  There  a  testator  devised 
his  lands  in  D.  to  an  infant  at  her  age  of  21,  subject  to  tlie  incumbrances  thereupon, 
and  tlio  rents  during  the  infancy  to  be  paid  to  her  father,  and  devised  all  his  other 
lauds  to  trustees  to  pay  his  debts;  the  lands  in  1).  being  mortgaged,  it  was  held, 
that  the  mortgage  sliould  be  discliarged  by  the  monies  arising  from  the  sale  of  the 
other  lands. 

[94]  Mr.  Pemberton  in  reply: — There  is  not  one  of  the  cases  cited  on  the  otlier 
side  which  can  govern  the  present.  The  case  of  Serle  v.  St.  Eluy  never  met  with  the 
approbation  of  the  profession — [Lord  Brougham :  Mr.  Co.x,  in  his  edition  of  Peere 
Williams,  says  (2  P.  Wms.  .386  n.),  that  that  case  was  affirmed,  upon  appeal,  but  he 
mentions  it  as  one  that  was  not  always  approved  of.*] — In  that  and  the  other  cases, 
the  question  arose  upon  wills,  and  the  distinction  between  wills  and  deeds  of  settle- 
ment has  already  been  pointed  out.  The  subsequent  declarations  of  tlie  testator 
cannot  affect  tlie  construction  of  the  settlement.  The  case  of  the  Duke  of  Ancaster  v. 
Maytr  does  not  apply  to  the  present;  tlie  circumstances  are  totally  different;  and 
the  present  case  must  be  governed  entirely  by  the  case  of  Nuel  v.  Noel,  in  which  the 
principle  acted  upon  was,  that  a  settlement  makes  the  real  estate  primarily  liable 
for  those  debts  charged  as  in  this  manner  upon  it. 

Lord  Brougham: — The  case  of  Nuel  v.  Noel  [12  Price,  214]  is  certainly  one  of 
considerable  importance,  and  its  application  to  the  present  deserves  to  be  fully 
considered. 

Lord  Plunkett: — At  the  time  I  made  the  order  now  appealed  from,  I  felt  con- 
siderable difficulty  upon  the  subject.  After  a  careful  examination  of  the  case,  I 
pronounced  the  decree,  but  I  felt  doubtful  wliether  it  was  right  or  not,  I  therefore 
desired  that  there  [95]  should  be  a  furtlier  examination  intO'  the  case.  Noel  v.  Noel 
[12  Price,  214]  was  mainly  relied  on,  in  the  argument  in  the  Court  below,  and  I  felt 
it  tO'  be  a  serious  thing  to  come  tO'  a  conclusion  opposite  tO'  tliat  of  Lords  Eldon  and 
Eedesdale;  but  still  that  case  did  not  appear  quite  to  govern  the  present. 

Judgment  postponed.! 

Lord  Brougham  : — My  Lords,  there  was  a  case  of  Vandel-eur  v  Vandeleui\  which 
stood  over  for  judgment  on  appeal  against  an  order  of  the  Lord  Chancellor  of 
Ireland.  The  case  was  this  :  John  Ornisby  Vandeleur  being  seised  in  fee  simple  of 
estates  in  the  counties  of  Limerick  and  Clare,  on  his  marriage,  in  1800,  with  the 
Lady  Frances  Moore,  in  consideration  of  that  marriage,  and  of  .£6000,  her  portion, 
conveyed  those  estates  to  trustees  in  trust  for  himself  for  life,  and  after  his  decease 
for  two  terms  to  raise  younger  children's  portions,  and  to  secure  a  jointure  for  his 
widow,  remainder  in  strict  settlement  for  the  first  and  other  sons  of  the  marriage, 
with  remainder  to  the  settlor  in  fee.  A  proviso  is  expressly  added  to  the  following 
effect : 

"  Provided  always,  and  it  is  hereby  declared  and  agreed,  by  and  between  the 
parties  to  these  presents,  that  all  and  ever  of  the  said  towns,  lands,  tenements, 
hereditaments,  and  premises,  hereby  granteQ  and  conveyed,  shall  in  the  first  place 
stand  and  be  cliarged  [96]  and  chargeable,  and  the  same  are  hereby  declared  to  be 
charged  with  tiie  several  sums  due  for  the  portions  of  the  brothers  and  sisters  of  the 
said  John  Ormsby  Vandeleur,  amounting  to  the  sum  of  £15,900,  and  also  with  the 
judgments  and  bonds  hereinafter  mentioned,  and  which  several  sums  are  particularly 
set  forth  in  a  schedule  hereunto  annexed,  and  amount  to  the  sum  of  £12,700." 

A  covenant  follows  against  incumbrances  with  tlie  exception  of  "  the  several  sums 
due  by  judgment  or  bond  tO'  the  different  persons  in  the  schedule  hereunto  annexed, 

*  The  Attorney-General,  in  arguing  the  case  of  Tweedcde  y.  Coventry,  says,  (1 
Bro.  Chan.  Cas.  252)  that  the  case  of  Se7-Ie  v.  St.  Eloy  is  not  accurately  reported, 
"  that  subsequent  to  the  devise  O'f  tlie  estate  subject  tO'  the  incumbrances  upon  it,  the 
devise  of  otJier  lands  was  tO'  pay  all  his  debts,  tliough  tlie  word  all  is  omitted  in  the 
report." 

t  See  very  learned  notes  by  Mr.  Co'X  on  this  subject,  introduced  in  the  cases  of 
Howel  V.  Price,  1  P.  Wms.  294,  and  Evelyn  v.  Evelyn,  2  P.  Wms.  664  ;  and  see  also 
a  recent  case  where  it  was  held  that  an  intention  tO'  exempt  personal  estate  need  not  be 
so  manifested  that  every  person  must  admit  it;  it  is  quite  sufficient  if  it  be  so  ax- 
pressed  as  to  convince  the  Judge  who  has  to  adjudicate  upon  it.  Booth  v.  BlundeU, 
1  Meriv.  193.  210. 
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amounting  in  the  whole  to  the  sum  of  £12,700  ;  And  also  other  than  and  except  tlia 
sum  of  £15,900,  the  portions  due  to  tlie  brothers  and  sisters  of  the  said  John  Ormsby 
Vandeleur,  with  all  and  every  of  which  said  several  sums  the  said  lands  are  hereby 
charged." 

There  is  also  a  covenant  for  further  assurance,  but  with  the  like  exception.  It 
runs,  "  except  as  before  excepted,"  referring  to  the  exception  in  the  preceding 
covenant.  Wliat  the  settlor  may  have  done  afterwards  signifies  not.  Nevertheless 
he  showed  that  he  consented  ;  he  had  burthened  his  settled  estates  with  the  debts,  for  on 
paying  off  part  of  the  portions,  £15,900,  of  his  brotliers  and  sisters,  and  also  part  of 
the  debts  in  the  schedule,  £12,700,  he  declared  such  payments  to  be  in  ease  of  the 
settled  estates.  It  is  further  to  be  observed,  that  part  of  the  debts  in  the  schedule, 
and  part  of  those  paid  of,  were  contracted  by  the  settlor's  father,  and  part  were  his 
own  debts. 

A  bill  having  been  filed  by  the  executors  of  J.  O.  Vandeleur  against  his  eldest  son 
and  the  younger  children  and  the  widow,  to  have  the  rights  of  the  parties  declared, 
the  trusts  of  the  will  carried  into  eii'ect,  and  the  necessary  accounts  taken,  and  an 
answer  having  been  put  in  by  the  defendants,  it  was  referred  [97]  to  the  master  to 
ascertain  what  debts,  in  the  schedule  comprised,  remained  unpaid,  and  by  whom 
these  were  co-ntracted.  The  master  reported  that  there  were  three  bonds  unpaid,  one 
for  £1200,  one  for  £3400,  and  one  for  £500,  in  all  of  which  J.  0.  Vandeleur  was  the 
obligor ;  the  two  last  only  being  secured  by  judgments,  the  first  by  a  warrant  on  which 
no  judgment  had  been  entered  up.  This  report  being  confirmed,  the  question,  which 
alone  was  agitated  between  the  parties  below,  and  is  in  contest  before  your  Lordships, 
came  before  the  Lord  Chancellor  of  Ireland  for  his  decision,  namely,  whether  the 
estates  which  the  eldest  son,  Crofton  Moore  Vandeleur,  took  under  the  settlement, 
were  so  charged  with  the  debts  in  the  schedule  reported  still  due  to  the  amount  of 
£5100  that  they  fell  upon  him,  or  whether  these  debts  were  a  charge  on  the  personal 
estate,  to  be  borne  by  that  estate  alone  in  exoneration  of  the  realty.  His  Lordship 
held  that  the  personalty  being  the  fund  primarily  liable,  must  exonerate  the  real 
estate,  and  that  tlie  surplus  of  the  personal  estate  should  be  so  applied  after  payment 
of  other  debts  not  in  the  scliedule,  funeral  expenses  and  express  pecuniai-y  legacies. 
His  Lordship  did  not  allow  any  parties  the  costs  except  the  plaintiffs,  the  executors, 
who  were  to  be  paid  out  of  tlie  personal  estate. 

This  decree  is  brought  here  by  appeal,  tlie  noble  and  learned  Lord  who  made  it 
having  expressed  considerable  doubts  respecting  the  question,  and  having  recom- 
mended that  the  opinion  of  this  house  should  be  taken  upon  it. 

I  am  of  opinion  that  the  decree  is  erroneous,  and  ought  to  be  reversed,  except  as 
regards  the  costs  of  the  suit  below. 

As  between  volunteers  there  can  be  no'  doubt  [98]  whatever  of  the  rule.  The 
personal  estate  is  primarily  liable,  and  must  relieve  the  real,  on  which  debts  are 
charged,  unless  they  have  been  charged  on  that  realty  exclusively  in  exoneration  of 
the  personalty.  This  exclusive  charge  may  be  either  in  express  terms  or  by  manifest 
intention,  gathered  from  construction,  the  intention  of  the  testator  being  the  sole 
rule;  and  even  if  the  parties  here  were  to  be  considered  as  equally  volunteers,  we 
should  be  entitled  to  examine  the  instrument  in  question,  with  the  view  of  ascertain- 
ing whether  or  not  the  personalty  was  intended  to  be  exonerated.  Hence,  this  case 
may  be  regarded  in  two  lights  :  first,  as  if  the  question  lay  between  volunteers,  and 
next,  upon  the  ground  of  the  holder  of  the  estates  being  a  purchaser  under  the 
settlement. 

First:  If  we  had  the  case  of  volunteers  to  consider,  the  question  would  turn  upon 
tlie  intention  of  the  settlor  to  relieve  the  personal  estate,  and  charge  the  real  estate 
exclusively.  Has  he  shown  such  an  intention  in  this  case?  The  words  are  strong. 
The  estates  are  declared  to  be  in  the  first  place  charged  with  the  debts  which  were  set 
forth  in  a  schedule  for  the  purpose  of  specifying  to  what  charge  pre- 
cisely the  settled  estates  are  to  be  subject;  what  burthen  thej'  are  to 
bear.  In  the  covenants  too  he  excepts  these  same  debts.  He  covenants 
that  for  the  objects  of  tlie  settlement  the  estates  are  free,  discharged, 
and  saved  harmless  against  all  debts  and  charges,  except  tlie  jointure 
of  his  mother,  and  except  the  debts  scheduled,  and  he  covenants  for  further  assurance, 
but  not  against  the  debts  scheduled.  It  may  be  observed  too,  on  the  principle  of 
noscitur  e  sociis,  that  the  only  exceptions  besides  these  debts,  are  those  of  the  family 

1374 


VANDELEUR  ('.  VANDELEUR  [1835]      III  CLARK  &  FINNELLY- 

debts,  or  brothers'  and  sisters'  portions,  and  niotlier's  jointure,  both  of  which  are 
unquestionably  charged  on  the  real  estates,  [99]  and  on  these  only,  the  personalty 
having  nothing  to  do  with  them.  But  for  the  exception  in  these  covenants  for  quiet 
enjoyment  and  further  assurance,  tlie  personal  estate  would  have  been  liable  in 
respect  of  tliose  incumbrances,  as  well  as  in  respect  of  a  deficient 
conveyance.  What  then  is  the  object  of  the  exception?  Plainly  tO' 
exempt  the  personal  estate  from  eventual  burthen,  in  the  one  case,  and  certain 
liability,  in  the  other,  of  and  to  the  debts  thus  owing.  There  seems,  therefore,  some 
rejison  to  hold  tliat,  even  regarded  as  the  case  of  volunteers,  the  personalty  might  be 
held  to  be  exonerated  in  the  peculiar  circumstances  of  this  settlement.  But  the  other 
is  tlie  principal  ground  of  my  opinion. 

Secondly,  the  tenant  last  in  possession  takes  under  the  settlement,  and  he  takes 
as  a  purcliaser.  Suppose  Mr.  'Vandeleur  had  sold  his  estate  and  left  it  "harged  with 
the  debts  in  the  hands  of  the  purchaser,  it  is  plain  that  the  purcliaser  would  have 
been  liable,  not  only  to  pay  the  creditors  if  they  had  gone  against  them,  but  if  they 
iiad  gone  against  the  executors  or  otlier  personal  representatives  of  the  vendor,  the 
purchaser  would  have  been  liable  tO'  repay  whatever  was  thus  obtained.  Now  how  is 
this  different  from  the  present  case? 

It  is  said  that  the  purchaser  must  have  been  liable,  because  he  would  have  paid  so 
much  less  price  for  an  estate  so  much  the  less  valuable  as  the  charge  amounted  to. 
In  all  probability  he  would  have  done  so,  but  it  is  not  of  necessary  consequence;  he 
might  have  had  the  caprice  of  paying  the  same  jirice,  and  still  the  estate  would  have 
been  liable  in  his  hands,  and  at  all  events  this,  the  diminished  price,  is  an  accident 
and  not  a  circumstance  essential  to  the  question,  and  which  can  govern  its  results. 
Tlie  settlor,  when  he  leaves  the  [100]  estate  charged,  means  to  give  so  much  less,  means 
to  put  in  settlement  so  much  less  property.  Can  we  say  that  this  is  not  considered 
by  him  in  his  settlement?  He  would  answer,  "  Had  I  not  charged  the  debts  on  those 
two  estates,  I  should  only  have  put  the  Limerick  one  in  settlement  and  have  left  out 
the  Clare  one  altogether,  in  which  case  I  might  have  sold  it  and  paid  the  debts."  But 
is  it  quite  coTrect  to  say  that  the  objects  of  the  settlement  do  not  gain  less  in  the 
bargain,  in  consideration  of  the  estate  being  charged?  On  the  contrary,  may  it  not 
be  considered  tliat  if  they  had  been  free  the  Lady  Frances  Moore's  portion  would  have 
been  more  tlian  £600,  or,  that  if  they  had  been  free,  and  so  the  eldest  child  had  been 
better  off,  her  Ladyship  would  have  been  satisfied  with  a  smaller  jointure.  The  whole 
transaction  must  be  viewed  together,  and  aU  the  provisions  are  parts  of  one  scheme 
or  plan,  or  arrangement.  But  it  is  quite  enough  to  say,  that  the  amount  of  what  is 
given  on  either  side,  never  can  enter  into  an  argument  in  the  consideration  of  a 
settlement,  because  the  purchasers  under  it  take  not  as  paying  any  price,  but  in  a 
wholly  different  way.  They  execute  then  their  part  of  the  consideration,  as  it  were 
tlirougli  the  parties  to  the  marriage  contract;  the  settlor  was  here  one  of  these,  and  he 
expressly  gives  the  estates  subject  to  the  debts,  and  thereby  makes  the  issue  of  the 
marriage  take  only  so  much  as  remains  after  payment  of  them.  No  conceivable 
distinction  can,  therefore,  be  taken  between  such  a  person  and  a  purchaser  under  a 
settlement.  The  one  is  as  little  a  volunteer  as  the  other.  The  simplest  and  plainest 
view  of  this  case  seems  to  be  this :  What  did  the  settlor  convey  ?  What  did  he  put  into 
the  settlement  of  real  estate?  Was  it  the  whole  estate,  or  was  it  only  these  estates, 
after  deducting  certain  debts  [101]  in  the  schedule?  That  the  amount  of  these 
remains  undetermined  tiU  his  death,  because  he  njight  pay  part  (as  he  did  in  point 
of  fact),  makes  no  difference.  It  only  makes  the  deduction  an  uncertain  sum,  the 
thing  deducted  a  sum  uncertain  in  amount  during  his  life;  but  the  thing  in  respect 
of  which  the  deduction  was  to  be  made,  was  quite  certain  all  the  while;  it  was  the 
debts  scheduled  to  such  amount  as  might  remain  of  them  unpaid  ;  that  is,  whatever 
of  these  debts  scheduled  remained  such,  remained  in  existence  as  debts  on  his,  the 
settlor's  decease.  Lastly,  it  seems  impossible  to-  allow  this  demand  on  the  equities 
of  the  parties  to  be  aft'ected,  by  anything  that  was  done  by  the  settlor  after  his 
marriage.  All  rights  must  be  taken  to  be  as  they  were  established  at  the  date  of  the 
conveyance,  otherwise  a  party  might  alter  the  rights  of  otliers,  by  things  done  after 
the  contract  was  completed.  Hence,  nei->er  any  directions  in  his  will,  nor  the  state 
of  his  affairs  at  his  decease,  could  possibly  alter  the  construction,  always  of  course 
excepting  the  circumstance  of  his  paying  off  the  debts,  for  tliat  is  expressly  contem- 
plated by  the  word  "  debts,"  on  which  the  whole  is  grounded  by  the  nature  of  the 
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charge.  And  this  last  observation  applies  not  merely  to  any  arrangement  and  right 
to  be  raised  upon  the  exoneration  of  the  personalty,  by  express  words  in  tlie  will,  in 
so  far  as  one  of  the  scheduled  debts  is  concerned,  and  none  other;  a  proviso  which 
plainly  never  could  prove  anything,  because  whatever  impression  the  testator  and  the 
settlor  might  have  liad  on  his  mind  when  he  made  his  will,  the  only  qeustion  is,  what 
he  did  convey  Ijefore  by  his  settlement;  but  the  observation  applies  also  to  the  whole 
argument  for  the  view  taken  on  the  decree,  because  that  view  proceeds  upon  the 
principle  of  the  personal  estate  continuing  liable  [102]  at  the  testator's  death,  and 
so  exonerating  the  real  assets  descended. 

The  cases  of  Noel  v.  Noel  (12  Price,  214),  and  Waring  v.  Ward,*  contain  matter 
confirming  the  view  whicli  I  have  felt  it  necessary  to  take  of  this  question,  though 
they  do  not  come  up  to  absolute  decisions  upon  the  point. 

I  have,  therefore,  humbly  to  move  your  Lordships,  that  the  decree  appealed  from 
be  in  part  reversed,  and  that  it  be  declared  that  the  debts  in  the  schedule  reported 
unpaid  at  the  testator's  deatli,  be  and  stand  as  a  burthen  on  the  settled  estates,  in  the 
counties  of  Limerick  and  Clare,  and  that  the  personal  estate  of  the  testator  in  the 
hands  of  the  executors  (plaintiffs  in  the  suit  below),  be  exonerated  therefrom.  In 
other  respects  this  decree  ought  to  stand,  and  no  parties  have  any  costs  except  the 
executors  (plaintiffs),  who  are  to  have,  according  to  the  decree,  their  costs  out  of  the 
personal  estate,  and  also  they  are  to  have  the  costs  of  their  appeal  out  of  the  same 
fund. 

The  judgment  of  the  House  of  Lords  was  afterwards  entered  in  the  minutes  in  tlie 
following  form  : 

It  was  this  day  (May  15)  ordered  and  adjudged,  that  so  much  of  the  decree  com- 
plained of  as  declares  tlie  personal  estate  to  be  the  primary  fund  for  payment  of  the 
several  sums  of  £1200,  =£.3400,  and  £500  therein  mentioned,  be  and  the  same  is 
hereby  reversed  :  and  it  is  further  ordered  that  the  executors,  the  plaintiffs,  are  to 
have  their  costs  of  the  suit  in  the  Court  of  Chancery  (Ireland)  out  of  the  personal 
estate  according  to  the  directions  of  the  said  decree,  and  that  they  do  also  have  their 
costs  of  this  appeal  out  of  the  same  estate. 


[103]  APPEAL 

From  the  Court  of  Chancery. 

JOHN  HARCOURT  VOWEL\j,~Appellant ;  ANNA  GmGWI ,— Respondent. 

[Mews'  Dig.  viii.  494 ;  S.C.  9  Bli.  N.S.  646.] 

By  a  marriage  settlement,  certain  freehold  lands,  together  with  the  mansion- 
house  and  park  of  the  settlor,  were  given  to  trustees  to  pay  to  the  settlor's 
wife,  if  she  should  survive  him,  £1000  a  year  clear  from  all  deductions 
whatever.  The  settlor  by  liis  will  confirmed  tlie  settlement,  and  gave  the 
mansion-house  and  park  to  his  wife  for  life,  remainder  to  his  nephew,  to  whom 
he  also  gave  his  copyhold  estates  in  England  and  his  estates  in  Pennsylvania, 
the  latter  free  from  all  incumbrances  whatever:  he  created  two  lent-chargcs, 
payable  out  of  his  real  estates  in  England.  Helh,  that  the  devise  to  the  wife 
of  the  lands  charged  by  the  settlement  was  not  intended  to  merge  the  charge 
'u  the  settlement,  and  that  she  was,  therefore,  entitled  to  enjoy  tiie  mansion- 
iiouse  and  park  without  any  deduction  being  on  that  account  made  Irom  the 
annuity,  which  was  to  be  raised  entirely  out  of  the  other  English  estates  held 
by  the  nephew. 

By  Indentures  of  Settlement,  dated  28th  and  29th  of  December  1826,  executed  in 
contemplation  of  the  marriage  of  Joshua  Grigby,  then  of  Drinkstones  in  the  county 
of  Suft'olk,  with  the  Respondent,  Anna  Grigby,  tlien  Anna  Crawford,  spinster,  after 

*  7  Ves.  332.  The  observations  particularly  referred  tO'  are  to  be  found  at 
pp.  335-6. 
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recitin"-  the  intended  mai-ri;i>j;e,  etc.,  it  was  witnessed  that  in  consideration  therouf, 
and  for  making:  a  provision  for  the  llespondent,  should  slie  survive  her  husband,  he 
did  "-rant,  etc.,  [104]  unto>  certain  persons  therein  named,  the  mansion-house  in 
which  he  then  lived,  and  divers  freehold  lands,  with  the  park,  etc.  (expressly  excludin-r 
his  copyhold  property),  to  hold  the  same,  with  their  appurtenances,  to  the  use  of 
JoshuaGrigby,  and  "his  assigns,  for  his  life,  without  impeachment  of  waste;  and 
after  his  decease,  to  the  use  and  intent  that  the  Respondent,  and  her  assigns,  in  case 
she  should  sui-vive  him,  should,  ^rom  and  immediately  after  his  decease,  during  her 
natural  life,  receive  and  take,  out  of  the  said  hereditaments  and  premises,  one 
annuity  of  £1000  free  and  clear  of  and  from  all  taxes  and  deductions  whatsoever, 
in  full  of  her  jointure,  and  in  lieu  of  dower  ;  and  if  it  should  happen  that  the  said 
annuity  of  £1000,  or  any  part  thereof,  should  be  behind  and  unpaid  for  the 
space  of  thirty  days,  it  should  be  lawful  fur  tJie  Respondent  to  enter  and  distrain  on 
any  part  of  the  premises  mentioned,  or  tO'  enter  and  hold  the  same,  and  to  take  the 
rents  and  profits  thereof,  and  of  eveiy  part  thereof,  until  she  should  be  satisfied  the 
a.nnuity  of  £1000  and  all  arrears  thereof,  and  also  so  much  tliereof  as  should  accrue 
or  grow  due  during  such  time  as  the  Respondent  should  continue  in  the  possession 
of  the  same  premises  after  such  entry,  togetlier  with  such  costs,  etc.,  as  should  be 
occasioned  by  the  non-payment  thereof,  and  subject  to,  and  charged  with  the  said 
yearly  rent  or  sum  of  £1000,  and  the  means  and  remedies  thereinbefore  provided 
for  recovei-y  tliereof,  to  tlie  trustees  for  the  t«rm  of  99  years,  for  the  further  and  better 
securing  the  payment  of  the  annuity  of  £1000,  as  the  same  should  become  due  unto 
the  Respondent  at  the  times  appointed,  tor  which  a  power  was  given  tO'  the  trustee- 
to  levy  the  arrears  or  to  mortgage  the  premises  for  payment  of  the  same. 

[105]   The   marriage   was   duly   solemnized    shortly   after   the  execution   of  the 
settlement. 

On  the  10th  of  February  1829,  Joshua  (irigby  made  his  last  will  and  testament, 
duly  executed  to  pass  real  estates.  The  will  contained  the  following  among  otlier 
provisions  :■ — "  I  give  and  devise  unto  my  wife,  Anna  Grigby,  and  her  assigns,  for  and 
during  the  term  of  her  natural  life,  all  that  my  mansion-house,  with  the  yards,  gar- 
dens, stables,  coach-houses,  and  appurtenances  now  in  my  own  occupation,  at  Drink- 
stone  aforesaid,  and  also  all  that  my  park  thereto;  and  I  direct  that  trees  and 
timber  shall  be  cut  down  off  my  estates  in  the  parishes  of  Hawstead,  Hessett,  and 
Drinkstone,  and  sold  to  pay  the  expense  of  any  repairs,  painting  or  glazing,  whicli 
in  the  opinion  of  the  said  Anna  Grigby,  shall  at  any  time  be  required  for  any  of 
the  said  hereditaments  so  given  and  devised  to  her  for  life;  also  for  the  expense 
of  insurance  of  the  said  premises  from  fire,  which  I  direct  shall  be  done,  and  that 
my  nephew  John  Harconrt  Powell  (being  the  Appellant)  or  his  heirs,  executors  or 
administrators  shall  point  out,  at  proper  times,  wliat  trees  shall  be  felled  for  thosQ 
purposes,  and  if  he  or  they  neglect,  or  refuse  to  do  so  for  one  month  after  notice  in 
writing  shall  be  given  to  him  or  them,  then  the  said  Anna  Grigby  shall  cause  to  be 
cut  down,  and  sell  such  trees  as  she  shall  think  proper  for  those  purposes,  and  I  con- 
firm the  settlement  made  on  my  marriage  with  my  present  wife.  And  I  give  and 
devise,  and  direct  to  be  paid  out  of  all  the  rest  of  my  real  estates  in  Suffolk,  unto  my 
sister  Charlotte  Grigby,  during  her  life,  £220  a  year,  to  be  paid  by  equal  payments, 
the  1st  day  of  January,  April,  July  and  October,  free  of  all  charges.  I  direct  that  a 
yearly  sum  of  £15  be  paid  by  the  aforesaid  payments,  tO'  the  widow  [106]  of  Thomas 
Eaves,  my  bailiff,  for  her  life,  and  that  she  be  permitted  to  live  without  rent  in  the 
house  she  now  resides,  and  subject  to  those  two  annuities,  and  other  conditions  above 
specified,  I  give  and  devise  all  my  real  estates  in  England,  from  and  immediately 
jifter  my  death,  and  also  all  the  above-mentioned  hereditaments  so  given  to  my  said 
wife  for  her  life,  and  from  and  after  her  decease  unto  my  said  nephew  John  Harcourt 
Powell,  his  heirs  and  assigns  for  ever  ;  also  I  give  and  devise  unto  the  said  John 
Harcourt  Powell,  and  his  heirs  for  ever,  all  my  estate  in  the  State  of  Pennsylvania. 
witJiout  any  incumbrance  or  restriction  whatsoever  ;  and  I  give  and  devise  to  my  said 
nephew,  John  Harcourt  Powell,  and  his  heirs,  all  and  every  my  trust  estates,  mes- 
suages, lands,  and  hereditaments,  and  all  my  mortgages  in  fee,  to  hold  the  samt; 
according  to  the  respective  trusts,  natures,  and  tenures  thereof  ;  and  I  direct  that 
all  my  paintings  and  portraits  in  my  house  at  Drinkstone,  be  enjoyed  with  the  same 
by  my  wife  for  life,  and  after  her  death  to  go  with  the  house,  and  subject  to  the  pay- 
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lueut  of  iiiy  debts  imd  the  expenses  of  carrying  this  my  will  into  effect.  I  give  and 
bequeath  all  my  household  furniture,  plate,  lineu,  china,  wine,  stores,  all  the  rest 
residue  and  remainder  of  my  personal  estate  and  effects  whatsoever  and  wheresoever, 
and  of  every  kind,  unto  my  said  wife  Anna  Grigby,  for  her  own  sole  use  and  benefit." 

The  testator  died  on  the  6th  of  March  1829,  and  the  Respondent  and  Appellant 
respectively  entered  into  possession  of  the  premises  devised  to  them.  In  July  1831, 
the  Respondent  filed  her  bill  in  Chancery,  to  have  tlie  arrears  of  her  annuity  paid  to 
her  in  full  from  the  time  of  her  husband's  death,  without  any  deduction  on  account  of 
the  mansion,  park,  and  other  [107]  premises  then  occupied  by  her.  The  Appellant 
in  his  answer  insisted  on  the  liability  of  all  these  premises  to  contribute  towards  the 
payment  of  the  annuity.  On  the  9th  of  June  1832  (see  the  case  reported  5  Sim.  290), 
the  Vice-Chancellor  decreed  in  favour  of  the  Respondent,  and  ordered  the  arrears  of 
the  annuity  tO'  be  raised  by  mortgage  upon  the  premises  held  by  the  Appellant. 

The  present  appeal  was  presented  against  that  decree. 

Mr.  Knight  and  Mr.  Preston  for  the  Appellant: — This  rent-charge  is  prvnid  facie 
a  charge  upon  the  whole  estate.  It  would  be  so  in  the  hands  of  an  ordinary  pur- 
chaser. It  is  doubtful  whether  the  rent-charge  is  not  extinguished  by  the  devise. 
It  is  only  the  accident  of  the  term  that  presei-ves  it  at  all,  if  indeed  even  that  can  be 
said  to  preserve  it.  It  is  a  general  rule,  that  where  there  is  a  rent-charge  upon 
land,  and  part  of  that  land  comes  into  the  possession  of  the  owner  of  the  rentrcharge. 
he  loses  the  rent-charge  (Lift.  222  and  Co.  Litt.  147  b.).  The  Re- 
spondent here,  by  accepting  the  devise,  discharged  the  rent-charge.  The 
term  is  only  an  accessory  security  for  the  thing,  and  if  the  thing  itself 
is  gone  the  security  for  it  isi  gone  too.  The  ren1>charge  here  is  gone. 
If  the  Respondent  had  wanted  to  enforce  her  annuity  at  law,  she  must  have  gone 
against  the  terre  tenant.  This  Appellant  is  a  termor,  not  the  terre  tenant.  She  is  one 
of  the  terre  tenants.  She  could  not  be  demandant  and  defendant  at  the  same  time, 
and  that  is  the  true  reason  why  the  rent-charge  is  extinguished  ;  but  if  not  ex- 
tinguished, then  there  is  nothing  in  the  will  to  show  tliat  the  Respondent  does  not 
take  the  land  devised  to  her,  subject  to  all  the  incidents  to  it.  The  provisions  as  to 
the  [108]  repairs  of  the  house,  by  no  means  show  that  she  was  to  take  it  free  from 
all  incumbrances  whatever.  The  direction  in  the  will  upon  this  subject,  was  given, 
in  order  that  the  mansion-house  should  be  kept  up  for  the  benefit  of  the  family,  not 
for  the  Respondent's  exclusive  advantage.  If  there  had  been  a  mortgage  on  this, 
mansion-house  and  park,  she  would  take  them  subject  to  the  mortgage,  and  this 
jointure  is  in  effect  a  mortgage.  That  it  was  not  the  intention  of  tlie  testator  that  the 
Respondent  should  enjoy  the  lands  devised  to  her  free  from  this  incumbrance,  is 
plain,  for  he  knew  how  to  express  his  intention,  and  might  have  used  here,  as  he  has 
done  in  other  parts  of  the  will,  expressions  to  show  that  these  lands  were  to  be  free 
from  such  incumbrances.  When  giving  the  annuity  to  his  sister,  and  the  widow 
of  his  bailiff,  he  says,  that  it  is  to  be  paid  out  of  all  tlie  rest  of  the  estate;  why  could 
he  not  use  the  same  expression  here,  if  he  had  the  same  intention  ?  He  created  those 
two  annuities  as  new  rentcharges  on  the  estate;  if  he  had  meant  this  to  be  a  new 
rent-charge,  he  would  have  used  the  same  terms  in  creating  it.  If  it  is  the  old  rent- 
charge  created  by  the  settlement,  then  it  is  a  charge  upon  the  whole  of  the  estate, 
and  could  only  be  so  recovered  at  law  or  in  equity.  If  this  was  a  quit  rent,  or  an 
ancient  fee-farm  rent,  the  lands  would  clearly  be  liable  in  her  hands.  It  is  the  same 
thing  in  principle  with  this  annuity.  The  mere  fact,  that  she  was  the  wife  of  the 
testator,  cannot  supply  the  want  of  clear  words  of  exemption.  Knight  v.  Calthrope 
i\  Vern.  347)  will  probably  be  relied  on  by  the  other  side,  but  that  case  is  clearly  not 
iaw,  for  there  no  term  existed,  and  there  was  no  settlement  by  the  will,  so  [109]  that 
the  rent-charge  was  clearly  extinguished.  The  judgment  in  that  case  was,  therefore- 
erroneous  in  principle.  In  the  present  case  it  may  be  admitted,  that  it  was  the 
intention  of  the  testator  to  preserve  the  rent-charge  modo  et  fonnd  as  it  was  granted, 
but  that  was  upon  the  whole  of  the  estates,  not  on  part  of  them. 

Mr.  Pemberton  and  Mr.  Tinney  for  the  Respondent: — The  general  rule  as  to 
extinguishment  of  a  rentrcharge  (Litt.  222.  and  Co.  Litt.  147),  stated  on  the  other  side, 
may  be  admitted,  but  if,  instead  of  coming  in  as  by  purchase,  tlie  party  comes  in  as 
heir,  there  is  no  extinguishment,  but  the  rent  may  be  apportioned  (Litt.  224.  and  Co. 
Litt.  149  b.),  for  there  the  heir  comes  in  by  act  of  law,  and  not  by  his  own  act.     For 
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the  purpose  of  this  case,  if  it  is  to  be  decided  hy  that  general  rule,  the  Respondent  is 
entitled  to  enjoy  equal  privileges  with  the  heir.  But  the  intention  of  the  testator 
must  decide  this  case,  for  it  is  admitted  that,  as  a  general  rule,  there  would  be  a  merger 
operating  on  the  land  burdened  with  the  rent-charge,  but  for  the  proof  of  an  opposite 
intention  on  the  part  of  the  testator.  That  opposite  intention  is  marked  with  suffi- 
cient plainness  in  this  case.  Suppose  here,  that  the  testator  had  simply  given  his 
mansion-house  and  park  to  his  wife  before  going  to  a  stranger,  and  had  expressed 
liis  anxiety  that  she  should  enjoy  them  in  the  most  ample  and  beneficial  manner  :  if  he 
had  stopped  there,  no  one  could  have  believed  that  he  meant  that  the  rule  of  law 
should  apply,  and  that  she  should  lose  the  rent-charge.  Rut  he  has  done  much  more. 
The  case  of  Knight  v.  Caltlirope  is  law,  and  fully  [110]  warrants  what  is  now  con- 
tended for,  but  it  is  not  so  strong  a,s  this  case,  for  there  there  was  no  confirmation  of 
the  settlement  by  the  will.  Here  there  is  an  express  confirmation  of  it.  The  expres- 
sions of  the  testator  as  to  the  completeness  of  the  enjoyment  of  this  property  by  his 
widow  are  very  strong,  and  he  has  given  the  mansion-house  and  park  first,  then 
confirmed  the  settlement,  then  given  other  bounties,  and  then  given  the  real  estate  to 
the  Appellant.  The  subsequent  dispositions  of  the  will,  not  overruling  the  first,  must 
be  taien  subject  to  them.  It  is  absurd  to  suppose  that  he  intended  to  provide,  as  he 
has  provided,  for  securing  his  wife  against  the  expense  of  repairing  the  mansion- 
house,  and  yet  meant  that  the  rent-charge,  on  which  she  was  to  be  maintained,  was 
to  come  partly  out  of  that  very  mansion-house.  The  expressions  as  to  the  annuities 
to  his  sister  and  his  wife,  instead  of  being  against  the  Respondent,  are  in  her  favour. 
He  was  then  creating  two  new  charges,  and  if  he  had  not  specially  appointed  out 
of  what  fund  they  were  to  be  satisfied,  they  would  have  been  payable  partly  out  of 
the  property  devised  to  his  wife.  To  protect  her  against  such  a  mischief,  he  made  this 
special  provision. — [Lord  Brougham  :  Might  she  not  repudiate  the  devise  for  life  and 
take  her  annuity'!] — Yes,  but  if  she  did,  she  would  either  be  rejecting  the  wish  of 
her  husband,  to  occupy  the  mansion-house  and  park,  or  else  in  complying  with  it, 
by  living  there  with  crippled  means,  would  be  injuring  herself  and  defeating  the 
wish  which  he  entertained,  that  she  should  live  in  comfoi't  and  affluence  as  his  wife 
was  entitled  to  live. 

Mr.  Preston,  in  reply  : — There  never  was  a  lawyer  who  thought  Knight  v.  Caltlirope 
was  law. — [111]  [Lord  Brougham  :  The  law  as  laid  down  by  Lord  Jeffries  in  that 
case  is  too  general.  There  is  no  mention  of  intention  in  the  report  of  that  case  in 
Vernon.  The  principles  of  law  and  the  cases  throw  the  burden  of  proof  on  the  party 
who  denies  the  merger,  but  Lord  Chancellor  Jeffries  throws  it  there  upon  the  party 
who  sets  up  the  merger.] — That  case  is  contrary  to  all  principle,  but  it  is  the  only 
authority  to  be  found  in  favour  of  the  decree  now  appealed  from  ;  if  that  case  cannot 
stand,  tJiis  decree  must  be  reversed. 

There  is  no  case  in  which,  even  if  the  rent-charge  was  taken  by  act  of  law,  it  would 
not  be  liable  to  apportionment.  Wherever  a  widow  by  act  of  law  becomes  endowable, 
iir  takes  a  portion  of  the  property  in  lieu  of  dower,  she  is  uniforndy  obliged  to  con- 
tribute to  the  burdens  charged  upon  the  property  of  which  she  so  becomes  possessed. 
The  question  now  discussed  must  have  been  present  to  the  mind  of  tlie  testator  when 
he  gave  two  other  charges  out  of  the  residue  of  the  land,  and  where  he  wished  to  fix 
a  charge  on  a  particular  portion  of  property  he  well  knew  how  to  attain  his  object. 

Lord  Brougham,  after  stating  the  case,  said.  My  Lords,  tlie  question  in  this  case 
arises  upon  the  construction  of  a  will,  and  is  in  substance  whether  a  rent>chargei 
payable  to  the  wife,  created  originally  by  settlement,  is  to  be  paid  with  arrears  en- 
tirely out  of  the  residue  of  the  estates  not  devised  to  the  wife  for  life,  or  whether  those 
which  are  so  devised  to  her  are  to  bear  a  portion  of  tJie  charge.  The  law  tJiat  would 
regulate  this  case  Ijeing  clear,  and  being  admitted  to  be  so,  nameh',  that  there  would 
lie  [112]  a  merger  operating  upon  the  land  burdened  with  the  rent>charge,  but  foB 
some  intention  on  the  part  of  the  testator  of  an  opposite  kind  being  proved,  which 
shall  prevent  that  law  from  taking  effect,  the  whole  question  resolves  itself  intO'  one  of 
fact,  to  be  arrived  at  by  conclusions  drawii  from  principles  of  law,  namely,  whether 
or  not  there  exists  in  this  case  sufficient  proof  of  intention  to  contradict  this  rule 
of  merger.  The  Vice-Chancellor  on  the  facts  of  this  case  held,  that  there  was  evidence 
of  this  intention  sufficient  to  iirevent  the  merger,  and  decreed  that  the  estates  in 
the  settlement,  other  than  and  except  these  estates,  were  liable  to  pay  and  make  good 
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the  jointure  ;  and  that  the  estates  devised  to  the  widow  for  life  were  free  and  exempt 
from  liability  to  contribution  thereto.  On  the  best  consideration  tliat  I  can  give  the 
case,  I  am  of  opinion  that  he  came  to  a  sound  conclusion.  Let  us  advert  to  the 
circumstances  which  are  to  be  gathered  from  the  relative  situation  of  the  parties,  and 
see  whether  thev  do  not  justify  his  conclusion.  But  first  one  word  with  respect  to 
the  principle  of  law  :  I  shall  say  nothing  upon  the  distinction  taken  as  to  the  holder 
of  an  estate,  on  which  there  is  a  charge,  coming  into  possession  of  it  by  act  of  law, 
or  by  his  own  deed  ;  for  this  case  must  be  decided  on  another  ground.  Tlie  principle 
of  law  on  which  I  shall  proceed  has  been  stated  distinctly  enough,  without  going  back 
to  tlie  times  of  Littleton  and  Coke,  in  Chester  v.  Willes  (Ambler,  246).  That  report 
in  Ambler  is  incorrect  in  its  references  to  the  cases  in  Vernon  (Thomas  v.  Kemeys, 
"2  Vern.  348,  and  Pouell  v.  Morgan,  id.  90),  for  there  does  not  appear  from  the  report 
in  Vernon  any  intention  in  one  of  [113]  these  cases  to  prevent  a  merger.  I  cannot 
find  any  case  exactly  in  point  with  the  present. 

As  to  the  case  of  Knight  v.  CaltJirupe,  I  doubt  whether  we  should  ever  have  heard 
of  this  appeal  if  it  had  not  been  for  that  case.  Counsel  relied  on  it  unnecessarily 
in  the  court  below.  The  language  there  was  not  half  so  strong  against  merger  as  in 
this  case.  That  case  is  not  now  law  ;  if  it  was,  it  would  be  inconsistent  with  Chester 
V.  Willes,  for  in  the  last  Lord  Hardwicke  tlirew  the  burden  of  proof  on  the  party 
who  said  that  there  was  no  merger ;  while  Lord  Chancellor  Jeffries  had  held  that 
there  was  no  merger  unless  it  was  proved  that  one  was  meant  to  take  place. 

We  now  come  to  tlie  application  of  the  law  to  this  case.  I  set  aside  the  relation  of 
husband  and  wife,  for  that  proves  but  little;  but  I  think  that  there  are  four  circum- 
stances which,  when  taken  together,  bring  the  case  within  the  rule  as  laid  down 
by  Lord  Hardwicke.  The  first  of  these  is,  that  from  the  beginning  the  testator  in- 
tended that  his  wife  should  enjoy  the  mansion-house  and  park  in  the  manner  most 
beneficial  to  herself,  and  he  treated  it  throughout  as  a  part  of  the  property  which  did 
not  yield  an}'  profit;  nay,  more,  he  provided  a  fund  out  of  which  reparations  were 
to  be  made,  and  he  made  his  wife  the  judge,  without  co«trol,  of  some  of  the  repairs 
that  might  be  wanted.  Moreover,  these  repairs  were  to  be  done  by  tlie  devisee  of  the 
reversion,  and  within  a  limited  period  of  time,  and  if  within  that  period  he  did  not 
elect  what  trees  should  be  cut  down  for  the  repairs,  she  was  to  decide  upon  them. 
With  this  favourable  mode  of  treating  her  it  is  most  improbable  that  the  testator 
should  throw  on  her  the  burden  of  paying  a  portion  of  this  rent-charge  out  of  pro- 
[114]-perty  which  he  throughout  treated  as  yielding  no  profit.  This  forms  the  second 
of  the  four  grounds  on  which  I  think  that  the  Vice-chancellor  came  to  a  sound  con- 
clusion. The  third  is  the  principal  ground  of  the  whole.  After  having  so  provided 
for  his  wife,  he  expressly  confirms  the  settlement  made  on  his  marriage.  It  was 
necessary  to  do  tliat ;  but  it  is  observable  that  the  confirmation  is  coupled  with  the 
preceding  direction  by  the  conjunction  "  and,''  as  if  it  was  in  addition  to  them  ;  and 
this  mode  of  confirmation  must  be  taken  to  mean,  "  notwithstanding  what  I  have 
given  you  in  my  will,  I  confirm  the  settlement."  This  is  the  most  simple  and  probable 
mode  of  reading  the  will.  Then,  again,  and  lasth%  the  estate  given  to  his  wife  is 
expressly  exempted  from  contribution  to  the  annuities  created  for  the  benefit  of  his 
sister  and  the  widow  of  his  bailiff;  and  to  aid  the  construction  I  have  been  putting 
on  the  will  as  showing  the  intention  of  the  testator,  tliere  is  a  gift  to  the  Appellant 
of  the  estates  in  Pennsylvania  without  any  incumbrance  or  restriction  whatever. 
This  is  not  in  itself  a  strong  circumstance,  but  it  illustrates  the  general  view  taken  of 
the  ease  with  respect  to  the  testator's  intention  as  to  the  incumbrances  subject  to  which 
the  English  estates  given  to  the  Appellant  were  to  be  taken  by  him.  On  the  whole, 
I  incline  to  agree  with  the  Vice-Chancellor  on  this  subject  of  construction,  which  is 
always,  more  or  less,  one  of  uncertainty.  Looking  at  the  circumstances  of  this  case, 
I  see  abundant  reasons  to  justify  me  in  supporting  his  decision,  and  none  that  would 
justify  me  in  reversing  it;  and  my  opinion  proceeds  not  in  any  way  upon  Enighti 
V.  Calthrope,  as  reported  in  Vernon,  or  referred  to  in  the  Equity  Cases  Abridged,  but 
on  a  ground  consistent  with  the  decision  in  Chester  v.  Willes,  [115]  namely,  that 
the  will  shows  an  intention  on  the  part  of  the  testator  to  prevent  a  merger.  I  do 
not  think,  under  all  circumstances,  that  this  is  a  case  which  requires  costs. 

Judgment  affirmed  without  costs. 
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APPEAL 

From  the  Court  of  Exchequer  in  Equity. 
HOGER   HOLDSWORTH,   JOHN   ROBSON,    R.   S.    THOMPSON,   and   WILLL\M 
W R1GB.T, ~ AppellaHts ;  THOMAS  LODINGTON  FAIRFAX,  Esq.  and  BEN- 
JAMIN EAMONSON,  Clerk,— Respondents. 

[Mews'  Dig.  V.  23,  12i9;  S.C.  S  Bli.  N.S.  882.] 

Lord  Fairfax,  by  a  codicil  to  his  will,  in  the  year  1671,  gave  all  his  tithes  of  Bil- 
borougli  in  fee  (subject  to  an  estate  therein  for  the  life  of  K.  S.)  to  Henry 
Fairfax  and  his  heirs  and  assigns,  to  the  use  of  a  preaching  minister  there,  ti> 
be  nominated  by  said  H.  F.  and  his  heirs.  The  lieir  of  H.  F.  conveyed  the  tithe- 
with  other  property  to  trustees  for  sale  for  payment  of  his  debts,  and  they 
were  accordingly  sold  and  conveyed  by  the  said  trustees  in  1716  to  11.  F.  and 
J.  H.  and  their  heirs,  on  trust  as  to  the  titlies  to  the  use  of  a  preaching  minister 
to  be  nominated  by  R.  F.  and  his  heirs.  J.  H.  (who  was  only  trustee  for  R.  F. ) 
surviving  R.  F.,  became  seised  of  the  legal  estate,  and  his  descendants  con 
tinued  so  seised  in  succession  until  1826,  when  his  heir-at-law  conveyed  the 
said  tithes  upon  the  original  trusts  to  T.  L.  F.,  the  heir  of  R.  F.  T.  L.  F.  had 
in  1721  nominated  B.  E.,  the  preaching  minister  of  Bilborough.  Held,  in  .i 
suit  by  T.  L.  F.  and  B.  E.  for  an  account  of  tithes  in  Bilborough,  that  tliis  was 
a  valid  nomination  of  B.  E. 

It  appeared  from  the  evidence,  tliat  the  tithes  of  Bilborough  liad  been  appro- 
priated to  an  alien  priory,  dissolved  by  stat.  [116]  27  Hen.  8th  ;  that  Henry  8tli 
afterwards  demised  them  for  21  years  by  the  description  of  omnes  decknax 
gm-harnm  et  foeni;  that  Edward  6th,  by  letters  patent,  granted  them  to  H. 
and  W.  and  their  heirs,  by  the  description  of  omnes  iJIas  decimaa  garharum, 
granorum,  hiadorum,  foeni,  lanae  et  agnellorum  ac  aJias  decimas  nostras 
guascunque,  etc.,  and  that  the  title  to  them  under  that  grant  was  vested  in 
T.  L.  F.  and  his  nominee.  There  was  no  mention  of  recto^ry  or  advowson  in 
the  gra.nt.  There  was  no  trace  of  any  endowment  for  a,  vicar  or  curate  at  any 
time  in  Bilborough.  Held,  that  the  grant  included  the  rectory  and  comprised 
all  tithes  of  every  description  arising  in  Bilborougli,  and  the  decree  ordering 
an  account  of  them  to  T.  L.  F.  and  B.  E.  was  affirmed. 

This  was  an  appeal  from  a  decree  of  Lord  Chief  Baron  Sir  William  Alexander. 
The  bill,  filed  by  the  Respondents  in  Easter  Term  1826,  prayed  against  the  Appellants, 
and  other  Defendants  who  are  not  parties  to  the  appeal,  an  acco'unt  of  the  single 
value  of  all  titlieable  matters  (except  corn,  which  they  were  ready  to  yield)  liad 
and  taken  by  them  respec-tivel}'  from  lands  in  their  respective  occupations,  and  that 
they  might  respectively  pay  to  the  Respondent,  the  Rev.  Benjamin  Eamonson,  what, 
upon  taking  such  account,  should  apyiear  to  be  due  to  him. 

The  bill  stated,  among  other  things,  that  Thomas,  Lord  Fairfax,  being,  at  the  time 
of  making  the  codicil  therein  and  hereinafter  mentioned,  and  thenceforth  to  the  time 
of  his  death,  seised  in  fee-simple  of  all  the  tithes  of  corn,  grain  and  hay,  and  all  other 
tithes  wlu\tsoever,  great  and  small,  arising,  etc.  within  the  parish  of  Bilborough  or 
the  titlieable  places  thereof,  duly  executed  ai  codicil  to  his  will,  dated  the  11th  of 
November  1671,  and  thereby  gave  to  Richard  Stretton,  his  domestic  chaplain,  "  all 
his  tithes  of  Bilborough  [117]  and  Sandwith,  in  the  county  of  the  city  of  York,  for 
and  during  tlie  term  of  threescore  years,  if  he,  Richard  Stretton,  should  so  long  live, 
provided  he  would  supply  the  office  of  a,  preaching  minister  there,  or  procure  one  to 
do  it;  and  afterwards  the  remainder  in  fee  of  the  said  tithes  he  (the  testator)  gave  to 
Heni-y  Fairfax,  of  Oglethorp,  and  liis  heirs  and  assigns  for  ever,  tO'  the  use  and  behoof 
of  a  preaching  minister  there,  to  be  nominated  b}'  the  said  Henry  Fairfax  and  his 
heirs."  That  the  said  testator  died  without  having  altered  or  revoked  his  said  codicil, 
and  thereupon  the  said  Heniy  Fairfax  (who,  by  the  death  of  the  said  Thomas  Lord 
Fairfax  wiUiout  issue  male,  became  Lord  Fairfax)  became  seised  of  the  said  tithes  and 
premises,  subject  to  the  said  estate  therein  of  Richard  Stretton,  an]  continued  so 
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seised  to  the  time  of  liis  decease,  and  died  intestate  as  to  the  said  tithes  and  premises, 
and  that  the  same  thereupon  descended  to  liis  eldest  son  and  lieir-at-law  Thomas  Lord 
Fairfa.x,  who  died  so  seised  thereof  to  the  uses  aforesaid,  whereupon  the  same  de^ 
scended  to  his  eldest  son  and  heir-at-law  Thomas  Lord  Fairfax,  wlio,  being  so  seised 
tliereof  to  tlie  uses  aforesaid,  by  indentures  of  lease  and  re-lease,  bearing  date  respec- 
tively tlie  ]3tli  and  Ilth  of  July  1716,  for  the  considerations  tJierein  mentioned, 
granted  and  conveyed  to  Robert  Fairfax  (the  great  grandfatlier  of  the  Respondent, 
T.  L.  Fairfax)  and  Jolm  Hardwick,  tlieir  heirs  and  assigns  (amongst  other  lieridita- 
ments),  all  the  said  tithes  of  Bilborough  and  of  Sandwith,  and  the  advowson  or 
patronage,  donation  and  nomination  of  a  preaching  minister  to  tlie  parish  church  of 
Bilborough,  to  hold  unto  and  to  the  use  of  the  said  grantees,  their  heirs  and  assigns  for 
ever,  in  trust,  nevertheless,  as  to  the  said  tithes  of  Bilborough  and  [118]  Sandwith, 
to  the  use  and  behoof  of  a  preaching  minister  there,  tO'  be  nominated  by  tlie  said 
Robert  Fairfax  and  his  heirs.  And  by  an  indenture,  dated  the  same  year,  John  Hard- 
wick acknowledged  the  consideration  to  have  been  paid  by  Robert  Fairfax  out  of  his 
own  monies,  and  tliat  his  name  was  used  in  trust  only  for  Robert  Fairfax  and  his 
heirs;  and  he  covenanted  to  convey  the  premises  therein-mentioned  accordingly,  so 
as  such  conveyances  and  assurances  for  and  concerning  the  said  tithes  should  b©  to 
the  use  of  a  preaching  minister  there,  to  be  nominated  by  Robert  Fairfax  and  his 
heirs.  That  the  said  Robert  Fairfax  died  in  the  year  1725,  leaving  John  Hardwick 
him  surviving,  and  tlie  legal  estate  of  the  said  tithes  and  jiremises  became  solely  vested 
in  him  ;  and  that  by  divers  mesne  conveyances,  and  ultimately  by  indentures  of 
lease  and  release  dated  respectively  the  19th  and  20th  March  1826,  the  release  being 
made  between  William  Parkins  (who  was  the  eldest  son  and  heir-at-law  of  Richard 
Parkins  and  Catherine  his  wife,  the  great  niece  and  heiress-at-law  of  the  said  John 
Hardwick)  of  the  first  part,  the  Respondent  T.  L.  Fairfax  of  the  second  part,  and 
Jonathan  Gray,  gentleman,  of  the  third  part,  the  said  tithes  of  Bilborough  and  Sand- 
with, were  (with  other  things)  conveyed  by  the  said  William  Parkins  unto  the  Respon- 
dent T.  L.  Fairfax,  his  heirs  and  assigns  for  ever,  upon  the  same  trusts,  nevertheless, 
as  to  the  said  tithes,  as  the  said  William  Parkins  held  the  same,  and  as  were  men- 
tioned in  the  said  in  part  stated  indenture  of  release,  of  the  11th  of  July  1716,  and 
that  the  said  advowson  or  patronage,  donation  and  nomination  of  a  preaching 
minister  to  the  parish  church  of  Bilborough  aforesaid,  previousl}'  to  the  year  1821, 
descended  upon  and  became  and  was  then  vested  in  the  Re-[119]-spondent  T.  L.  Fair- 
fax, the  heir-at4aw  of  the  said  Robert  Fairfax  ;  and  the  Respondent  B.  Eamonson 
had  been  since  the  j'ear  1821  tlie  minister  of  the  said  parish  church,  to  which  he  was  in 
that  year  duly  nominated  by  the  Respondent  T.  L.  Fairfax,  and  licensed  by  the  Arch- 
bisho'p  of  York,  and  had  ever  since  officiated  in  the  said  church  a,s  minister  thereof, 
by  performing  service  therein  :  and  during  all  the  time  the  Respondent  B.  Eamonson 
had  been  and  then  was  entitled,  under  the  trust  aforesaid,  to  receive  all  and  every  the 
tithes  arising,  growing  and  renewing  within  tlie  said  parish  of  Bilborough  and  the 
titheable  places  thereof. 

The  bill  furtlier  stated,  that  the  Appellants  and  the  other  Defendants  thereto,  then 
were,  and  long  previously  to  the  appointment  of  the  Respondent  B.  Eamonson  as 
minister  as  aforesaid,  had  been  respectively  the  occupiers  of  divers  farms,  lands  and 
tenements  in  the  parish  of  Bilborough,  and  that  certain  payments  by  composition 
had  at  times  been  accepted  by  the  former  ministers  of  the  said  church  from  the  occu- 
piers, for  the  time  being,  of  the  said  several  farms,  lands  and  tenements,  in  satis- 
faction of  tithes  ;  that  the  Rev.  Mr.  Lanibe,  the  last  minister,  accepted  and  received 
from  such  occupiers  respectively  a  composition  of  5s.  per  acre  ;  and  the  Respondent 
B.  Eamonson,  on  being  appointed  minister,  accepted  and  received  from  them  a 
similar  payment  in  lieu  of  tithes,  until  such  coanposition  was  dissolved  by  mutual 
consent  as  between  him  and  the  Appellant  R.  Holdsworth,  in  182."?,  and  by  written 
notices  to  the  other  Appellants  in  1824,  from  which  periods  respectively  the  bill 
charged,  in  the  usual  manner,  the  perception  of  tithes,  by  the  Appellants  and  the 
other  Defendants,  of  the  titheable  matters  on  tlieir  respective  farms,  [120]  lands  and 
tenements  without  accounting  for  the  same  to  tlie  Respondent  B.  Eamonson  ;  and 
further  charged,  that  no  other  pei-son  than  the  Respondent  B.  Eamonson  claimed,  or 
was  entitled  to  the  said  tithes,  and  that  the  composition  payment  of  5s.  accepted  by 
him  and  his  immediate  jiredecessor.  was  in  lieu  of  tithes  of  .ill  titheable  matters 
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taken  by  the  Defendants  from  their  respective  hinds,  and  not  in  lieu  of  the  tithes  of 
corn  only. 

The  Appellant,  R.  Holdsworth.  by  liis  answer,  denied  that  the  Resipondent,  T.  L. 
Fairfax,  had  a  right  to  nominate  a  minister  to  the  ciiurch  of  Hilboroufrlu  and  that  the 
Respondent,  B.  Eamonson,  was  duly  nominated  thereto.  The  other  Appellants,  and 
the  Defendants  who  are  not  Appellants,  by  their  joint  and  several  answer  to  the  Bill, 
said,  amongst  other  things,  that  they  were  informed,  and  believed,  that  the  prior  and 
convent  of  the  Holy  Trinity,  within  the  City  of  York,  were,  at  the  time  of  the  dis- 
solution of  that  prioiy  (27th  Henry  8th),  seised  of  certain  portions  of  tithes,  described 
ab  "  decima-e  garharuni  de  Di-yncfliouses,  in-  Knapton,  Bllhornu(/h,  et  rertorum  claiis- 
oiiim  infra  dniiiiniinn  de  San<l irltli,"  and  that  Thomas  Lord  Fairfax  was,  at  the  time 
of  making  his  codicil  in  the  Bill  mentioned,  seised  in  fee  simple  of  the  said  portions 
of  tithes  in  Bilborough,  and  the  closes  within  the  Lordship  of  Sandwith,  which  had 
belonged  to  the  said  prior  and  convent,  and  tliat  these>  portions  comprised  the  tithes 
of  corn  and  grain  only,  and  no  other  tithes,  of  certain  parts  of  the  parish  of  Bil- 
borough. All  the  Appellants  and  the  other  Defendants  admitted  their  information 
and  belief  that  Thomas  Lord  Fairfax  was,  at  the  time  in  the  Bill  in  that  behalf  men- 
tioned, seised  in  fee  simple  of  the  titlies  of  corn,  but  of  no  other  tithes,  arising  within 
certain  parts  of  the  parish  [121]  of  Bilborough.  and  of  certain  closes  within  the  Lord- 
ship of  Sandw-ith  ;  and  that  he  executed  such  codicil,  of  such  date,  to  such  purport  and 
effect  as  in  the  Bill  was  mentioned.  Thefj'  also  admitted  their  respective  occupations 
of  certa.in  farms,  etc.  in  tlie  parish  of  Bilborough  and  Lordship  of  Sandwith,  and  the 
perception  by  them  respectively  of  all  the  tithes  arising  from  them,  witliout  account- 
ing for  the  same,  except  the  tithe  of  corn  ;  and  they  said  that  compositions  had  been 
paid  at  various  times  to  the  Respondent  B.  Eamonson,  and  to  his  immediate  prede- 
cessor, for  the  tithes  of  corn  and  grain  only,  and  not  of  anything  else  growing  on 
their  farms,  except  such  of  tlieir  farms  as  paid  no  tithes  or  were  covered  by  moduses 
which  they  particularly  described,  and  some  of  which  are  mentioned  in  the  subjoined 
decree. 

The  Lord  Chief  Baron,  having  heard  the  cause  in  December  1829,  by  his  decree, 
bearing  date  the  11th  of  November  18.30.  directed  an  account  to  be  taken  of  the  value 
of  all  and  every  the  titheable  matters  and  things  (except  corn)  taken  by  the  Appellants 
and  the  other  Defendants  from  the  lands  in  their  respective  occupations,  except  the 
lands  in  tlie  occupation  of  the  Appellant  J.  RoKson,  belonging  to  the  Free  Grammar 
School  of  New-ark-on-Trent,  and  liis  farms  called  Newhall.  Moscars  and  Normans,  as 
to  which  he  ordered  the  bill  to  stand  dismissed  :  and  he  ordered  that  the  Appellants  and 
the  other  Defendants  should  severally  pay  to  tlie  Respondent.  B.  Eamonson.  what 
should  upon  such  account,  when  taken,  be  found  due  from  them  respectively,  with 
costs  O'f  suit  tO'  both  Respondents,  who-  were  ordered  tO'  paj-  J.  Robson  his  costs,  as  far 
as  the  bill  related  to  his  said  fanns  of  Nefwhall,  Moscars  and  Normans.  (See  the 
report  of  the  case,  with  the  Lord  Chief  Baron's  judgment,  [122]  1  Younge,  79  tO'  111, 
where  tlie  deeds  and  ancient  docinnents,  and  other  evidence  in  the  cause,  and  in  tliis 
appeal,  are  veiy  fully  stated.) 

The  appeal  was  from  the  whole  decree,  except  sO'  much  thereof  as  directed  the  bill 
to  be  dismissed,  with  costs  as  to  J.  Robson's  said  farms. 

Mr.  Agar  and  Mr.  Koe  for  the  Ajipellants  : — The  questions  in  this  appeal  are,  first, 
whether  the  Respondent,  T.  L.  Fairfax,  was,  in  the  year  1821,  entitled  to  the  tithes 
devised  by  the  codicil  of  Thomas  Lord  Fairfax,  and  tO'  the  nomination  of  a  minister 
to  the  church  of  Bilborough,  pursuant  to  that  codicil  ;  secondly,  whether  the  tithes  de- 
vised by  Thomas  Lord  Fairfax's  codicil,  under  which  the  Respondents  made  title, 
were  tlie  tithes  of  corn  only,  which  the  Appellants  are  willing  tO'  yield,  or  all  tithes 
whatever,  both  great  and  small,  arising  on  the  lands  mentioned  in  the  codicil. 

It  was  admitted  in  the  court  below  that  the  Respondent,  T.  L.  Fairfax,  is  not  the 
heir-atrlaw  of  Henry  Fairfax,  the  devisee  named  in  the  codicil  of  1671,  and  that  he 
does  not  claim  the  tithes  or  the  right  to  nominate  the  minister  through  any  consan- 
guinity with  him.  The  descent  of  the  right  to  the  tithes  was  broken  by  the  heirs  of 
Henry  Fairfax,  whose  son  and  heir,  Tliomas  Lord  Fairfax,  for  the  purpo.se  of  securing 
payment  of  his  debts,  conveyed  to  trustees  with  power  of  sale  all  his  lands,  tenements, 
tithes,  etc.  His  (the  last-mentioned  Lord  Fairfax's)  creditors,  after  his  death,  filed 
their  bill  against  the  trustees,  and  against  his  eldest  son  and  heir-at-law,  who  was  also 
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Thomas  Lord  Fairfax,  and  compelled  a.  sale  of  the  trust  estates  for  the  payment  of  the 
debts  and  other  incumbrances.  At  that  sale  Robert  Fairfax,  under  whom  the  Respon- 
dents claimed,  purchased  part  of  the  hei-editameiits,  [123]  including  the  manors  and 
tithes  of  Bilboroufrh,  etc.,  and  they  were  conveyed  to  him,  and  to-  his  trustee  John 
Hardwick,  their  heirs,  etc.,  by  the  indenture  of  July  1716,  recited  in  the  pleadings,  in 
trust  as  to  the  tithes,  to  the  use  of  a  minister  to  be  nominated  to  the  church  of 
Bilborough  by  the  pui'chaser  and  liis  heirs.  That  conveyance  was  executed  by  the 
trustees  appointed  to  pay  Lord  Fairfax's  debts,  and  the  consideration  paid  by  Robert 
Fairfax  wa,s  applied  in  discharge  of  those  debts  and  other  incumbrances.  The  devise 
of  the  tithes,  by  the  codicil  of  1671,  to  the  use  of  a  preaching  minister  was  a  purely 
charitable  trust,  to  be  executed  by  Henry  Fairfax  and  liis  heirs  only.  The  trust  could 
not  be  sold  or  otherwise  alienated  Attorney-General  v.  Ric/hy  (3  P.  Wms.  145)  for  a 
pecuniary  consideration  or  for  pa^-ment  of  debts,  and  therefore  the  suit  in  Chancery 
to  compel  a  sale  of  the  estates  of  Thomas  Lord  Fairfax  could  not  affect  the  nomination 
of  a  ministei-  or  tlie  tithes  of  Bilborough,  of  wliich  that  Lord  Fairfax  was  only 
trustee.  It  is  a  rule  of  the  coui-ts  of  equity  that  a  trustee  shall  not  derive  any  benefit 
to  himself  from  the  trust.  If  a  charitable  trust  could  be  sold  it  would  be  liable  to 
abuse,  and  the  objects  of  the  trust  would  suffer  by  the  sale.  The  case  of  the  Attorney- 
General  V.  Brentwood  School  (.3  B.  and  A.  59),  on  the  authority  of  which  the  Respon- 
dents rest  their  case,  was  different  from  this,  and  not  at  all  applicable.  If  the  tithes 
and  power  of  appointing  a  preaching  minister  had  passed  by  the  conveyance  to  Robert 
Fairfax  and  Jolin  Hardwick,  the  same  would  liave  been  vested  in  the  heir  of  John 
Hai-dwick,  the  sui-vivor  of  the  two,  in  the  year  18"21,  when  the  Respondent  B.  E.amon- 
son  was  nominated  to  be  preaching  minister  at  Bilborough,  and  for  some  [124]  years 
aftenvards.  When  an  advowson  is  conveyed  to  a  trustee  or  mortgagee,  it  is  necessary 
that  the  nomination  and  presentation  to  the  benefice  should  be  made  by  the  person  in 
whooi  the  legal  estate  is  vested,  and  not  by  the  person  wlio  is  entitled  to  the  beneficial 
interest.  B.  Eamonson  was  never  nominated  by  the  heir  of  John  Hardwick.  The 
tithes,  and  the  right  of  nomination  of  a  preaching  minister,  were  not  conveyed  to  the. 
Respondent,  T.  L.  Fairfax,  until  the  21st  March  1826,  and  there  did  not  become  due 
from  the  Appellants  any  tithes  whatever  in  Billxirough  between  that  time  and  the  9th 
of  May  1826,  wlien  the  Respondents  filed  their  bill.  This  point  was  only  slightly 
noticed  by  the  Lord  Cliief  Baron  at  the  end  of  his  judgment.  But  it  was  important  to 
consider  whether,  if  Mr.  Fairfax  could  have  a  legal  title  at  all  to-  nominate  the 
minister,  he  had  that  title  in  1821  ;  for  if  he  had  not,  Mr.  Eamonson  was  not  duly 
appointed,  and  therefore  had  no'  right  to  any  tithe. 

The  devise,  by  the  codicil,  was  only  of  a  portion  of  tithes,  and  not  of  a  rectory, 
or  of  a  benefice,  which  entitles  the  possessor  to  tithes  generally.  It  is  incumbent 
upon  any  person,  and  more  especially  a  layman,  who  claims  a  portion  of  tithes,  to 
prove  clearly  tO'  what  monastery  or  other  ecclesiastical  body  such  tithes  belonged,  of 
what  such  portion  of  tithes  consisted,  and  in  what  manner  and  by  what  conveyances 
he  derives  his  title  thereto,  or  that  he  should  establish  his  title  to  such  tithes  in  a 
court  of  law.  before  he  is  entitled  to  an  account  in  a  court  of  equity.  Charlton  v. 
Charlton  (Bunb.  325);  Norhury  v.  Meade  (3  Bli.  211).  It  appeared  from  the  several 
ministers'  accounts,  which  contained  an  account  of  all  the  tithes  and  hereditaments 
to  which  the  alien  priory  of  the  [125]  Holy  Trinity  in  York  was  entitled,  that  the  only 
tithes  to  which  that  priory  was  entitled  in  Bilborough,  were  the  tithes  of  corn,  which 
were  given  to  the  Crown  upon  the  dissolution  of  that  priory  in  the  27th  of  Henry  8th. 
Tliey  were  demised  by  that  monarch  to  Sir  Leonard  Beckwith  for  21  years,  under 
the  description  of  the  titlies  of  sheaves  and  hay.  and  were  then  worth  £6  10s.  a  year. 
The  bill  of  particulars  by  which  John  Wright  and  Tliomas  Holmes  required  to  purchase 
the  tithes  of  Bilborough  from  tlie  Crown,  described  the  tithes  to  be  the  tithes  of  corn 
only,  and  tO'  be  of  the  yearly  value  of  £6  10s.,  and  to  be  demised  to  Sir  L.  Beckwith 
at  that  rent;  and  although  King  Edward  the  Sixth,  by  his  letters  patent,  granted 
to  Wright  and  Holmes  "  all  those  his  tithes  of  corn,  grain,  blades,  hay,  wool  and 
lambs,  and  other  his  tithes  whatsoever  arising  in  Bilborough,  then  or  lately  in  the 
tenure  of  Sir  L.  Beckwith,  formerly  belonging  to  the  late  priory  of  the  Holy  Trinity 
in  the  City  of  York  "  ;  yet  where  a  bill  of  particulars  had  been  proved,  which  showed 
what  tithes  the  parties  agreed  to  purchase  from  the  Crown,  courts  of  equity  have  con- 
strued letters  patent  granted  in  pursuance  thereof,  not  to  extend  to  more  tithes  than 
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were  mentioned  in  the  bill  of  particulars.  The  purport  of  the  letters  patent  to 
Wri<;ht  and  Holmes  was  a  p;rant  of  all  the  tithes  in  Bilborough,  then  or  lately  in  the 
tenure  of  Sir  Leonard  Becknith,  to  the  late  priory  of  tlie  Holy  Trinity  formerly 
belomring,  and  not  of  all  titlies  whatever.  It  appeared  by  tlie  lease  to  Sir  L.  Heckwith, 
which  had  not  expired  at  the  date  of  the  letttrs  patent,  that  the  only  tithes  demised  to 
him  were  the  tithe*;  of  coin  and  hay  {ijarharum  et  fneni),  which  latel}^  belonged  to  the 
priory  of  the  Holy  Trinity ;  And  all  tlie  ministers'  or  collectors'  accounts,  of  tlit  [126] 
priory  of  the  Holy  Trinity,  stated  that  sucli  priory  was  entitled  oidy  to  the  titlje  of 
corn  in  Bilborough  ;  therefore,  if  the  Respondents  were  entitled  to  any  tithes  in 
Bilborough,  it  would  be  to  the  tithe  of  corn  only,  but  the  decree  here  appealed  from 
directed  the  Appellants  to  account  for  all  tithes  whatever,  which  far  exceed  all  the 
tithes  mentioned  even  in  the  letters  [)atent ;  and  it  further  directed  that  account 
to  be  taken  for  six  years  before  the  filing  of  the  bill,  although  the  legal  title  was  not 
vested  in  Mr.  Fairfax  until  1826,  a  few  weeks  before  the  filing  of  the  bill.  On  these 
grounds,  and  after  citing  many  cases*  in  support  of  them,  they  submitted  that  so 
much  of  the  decree  as  was  appealed  from  ought  to  be  reversed. 

Mr.  Simpkinsou  and  Mr.  Duckworth  for  the  Respondents: — The  case  attempUci 
to  be  made  for  the  Appellants  is,  that  the  Respondent  Fairfax  had  not  the  right  of 
nominating  the  minister  of  the  parish  of  Bilborough;  that  the  other  Respondent  was 
not  well  appointed  ;  and  lastly,  that  if  both  these  objections  should  be  overruled,  still 
the  Appellants  were  not  liable  to  account  for  any  tithes  except  the  tithes  of  corn 
which  are  not  in  dispute.  They  allege  that  the  l>euefice  was  a  mere  charitable  trust 
in  Henry  Fairfax  and  his  heirs,  and  was  not  alienable.  It  is  quite  true  that  the  tithes 
were  given,  by  Lord  Fairfax's  codicil,  in  trust  to  tlie  use  of  a  jireaching  minister,  and 
could  not  be  conveyed  away  from  the  object  of  the  trust;  but  the  nomination  of  the 
minister  was  on  a.  different  footing,  hot  a  charitable  trust  in  Henry  Fairfax,  but 
property,  as  much  as  an  advowson  would  have  been,  [127]  and  which  could  be  alienated 
and  conveyed  like  other  ecclesiastical  preferments.  The  right  of  nominating  the 
minister  of  this  parish  was,  with  other  things,  conveyed  a.way  for  sale  by  the  descen- 
dant and  heir-at^aw  of  Henry  Fairfax,  and  it  was  actually  sold  in  1716,  under  a 
decree  of  the  Court  of  Chancery,  when  Robert  Fairfax,  the  ancestor  of  one  of  the 
Respondents,  became  the  purchaser.  There  was  no  distinction  between  this  case  and 
the  common  ca,se  of  advowsons.  which  were  constantly  the  subjects  of  sale  and 
a.ssignment ;  sO'  also  the  ritrlit  of  nomination  to  a.  benefice  or  a  school  was  clearly 
assignable;  Attorney-General  v.  Floyer  (2  Vern.  747) ;  Attorney-General  v.  Master  of 
Brentwood  Scliool  (.3  Barn,  and  Adol.  59).  The  latter  was  a  case  sent  by  tlie  Master 
of  the  Rolls  for  the  opinion  of  the  Court  of  King's  Bench,  and  the  question  for  con- 
sideration there  was  tlie  right  of  nominating  the  master  of  a.  grammar  school,  founded 
and  endowed  by  a  private  individual  by  virtue  of  the  King's  letters  patent,  which 
ordained  that  the  school  should  bo  in  the  patronage  and  disposition  of  the  founder 
and  his  heirs,  by  whom  the  schoolmaster  and  wardens  should  be  nominated.  All  the 
Judges  of  that  Court  certified  that  the  right  of  nomination  was  lawfully  alienable, 
and  no  case  could  be  stronger  than  that  in  support  of  the  title  of  the  Resnondent 
Fairfax.  But  this  was  not  the  case  of  a.  foundation  by  Thomas  Lord  Fairfax;  he 
being  the  rector  impropriate,  and  holder  of  tJie  small  as  well  as  of  the  large  tithes, 
as  his  will  and  other  documentary  evidence  showed,  wa.s  bound  to  provide  a  minister 
for  the  parish,  there  being  no  endowment  for  a  vicar  or  curate,  Bonsey  v.  Lee  (1  Vern. 
297);  and,  being  aware  of  [128]  that  objection,  he  availed  himself  of  the  Act  17 
Charles  2,  c.  3,  s.  7,  then  recently  passed,  to  give  the  tithes  in  trust  in  perpetuity  for 
the  benefit  of  a  minister  or  curate.  Though  the  tithes  could  not  be  diverted  from  the 
minister,  the  right  to  nominate  the  minister  was  clearly  alienable.  The  case  of  the 
Attorney-General  v.  Righy  was  not  applicable  to  this  case. 

It  was  also  urged  for  the  Appellants,  that  the  right  of  nomination,  if  it  was  at  all 
in  T.  L.  Fairfax,  was  not  in  him  in  1821  when  he  nominated  Mr.  Eamonson,  because 
the  legal  estate  was  in  the  de.scendant8  of  Hardwick.  But  by  the  terms  of  the  deed 
of  1716,  the  right  of  nomination  of  the  minister  was  conveyed  to  Robert  Fairfax  and 
his  heirs;  that  was,  of  course,  the  legal  right  of  nomination.     It  was  proved  in  tlie 


*  The  same  cases  that  were  referred  to  in  the  argument  in  the  Court  below. 
1  You.  85  and  86. 
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cause  that  the  two'  Diinisters  immediately  preceding  Mr.  Eamousuu,  were  nominated 
by  tlie  heire  of  Robert  Fairfax,  and  that  tlie  Respondent,  T.  L.  Fairfa^x,  was  the  heir- 
atrlaw  of  Robert  Fairfax.  But  supposing  the  legal  right  to  have,  in  1821,  been  in 
Parkins,  the  heir  of  Hardwick,  as  trustee,  tliey  submitted  tlia.t  he  was  bound  to 
appoint  tlie  nominee  of  the  person  beneficially  or  equitably  entitled,  and  that  if  he 
refused  to  do  so  a  bill  would  lie  to  compel  him,  Gully  v.  Serjeant  Selhy  (1  Strange, 
103).  They  further  cited,  upon  this  part  of  the  case,  17  Vin.  Abr.,  Title  Presentation, 
pp.  300,  311  and  324.  Presentation  was  not  necessary  to  this  benefice;  the  nomina- 
tion to  it  was  reserved,  by  the  deed  of  1716,  to  Robert  Fairfax  and  his  heirs  :  and  in 
pursuance  of  tliat  deed,  T.  L.  Fairfax,  tlie  heir-at-law,  nominated  Mr.  Eamonson. 
The  question  then  was,  whether  Eamonson  and  the  patron  had  not  a.  right  tO'  the 
titlies  when  they  filed  their  bill?  That  a  person,  [129]  w'lio  is  equitably  entitled  to 
tithes,  has  a  right  to  file  his  bill  for  an  acco'unt  of  them,  is  a  proposition  which  is 
supported  by  the  cases  of  Crayliorne  v.  Taylor  (2  Bro.  P.  C.  512),  Lowther  v.  Bolton 
(3  Gwill.  1120),  and  the  late  cases  of  Glegg  v.  Legh  and  Cherry  v.  Legh  (1  Bli.  N.  S. 
302  and  306),  in  which  Lord  Eldon  overruled  Lord  Redesdale's  dictum  in  Norhury 
V.  Meade,  which  was  overruled  also  by  Lord  Lyndhurst  in  Elliot  v.  Davenport. 

Upon  the  other  question  in  the  cause,  namely,  what  titlies  were  devised  by  the 
codicil  tO'  Lord  Fairfax's  will,  the  learned  counsel  referred  to  the  documentary  and 
other  evidence  read  in  the  Court  below,  and  in  their  arguments  they  cited  the  cases 
there  cited,  and  adopted  the  reasoning  of  tlie  Lord  Chief  Baron  upon  the  effect  of 
the  evidence,  concluding  from  it  that  Lord  Fairfax  was  seised  not  only  O'f  the  tithes 
of  corn  but  also  of  the  tithes  of  hay  and  all  other  tithes,  great  and  small.  They 
observed,  upon  the  word  garharum,  which  the  Appellants  would  confine  tO'  "  sheaves, 
or  perhaps  hay,"  that  it  extended  not  only  to  hay,  Barsdale  v.  Smith  (Cro.  Eliz.  633), 
Oglander  v.  Loirl  I'onifret  (3  Gwill.  1211),  but  also  to  flax,  Anon  (1  Eag.  and  Yo'U. 
369),  to  peas  and  beans,  Sims  v.  Bennett  (2  Gwill.  887),  to  woad,  Baskerville  v 
Clarke  (3  Gwill.  1567),  tO'  seed-tares,  Dawes  v.  Benn  (1  Barn,  and  C.  751),  and  even 
to  agistment,  lllingworth  v.  Leigh  (3  Gwill.  1614). 

Witli  respect  to  the  objection  on  behalf  of  the  Appellants,  that  the  letters  patent 
of  Edw.  6  to  Holmes  and  Wright,  could  not  grant  more  than  they  required  by  their 
bill  of  particulars  to  purchase,  the  learned  counsel  cited  two  acts,  1  Edw.  6,  c.  8,  and 
7  Edw.  6,  [130]  c.  3,  confirming  grants  of  Henry  8  and  Edward  6,  notwithstanding 
any  mis-recital  or  mis-description,  and  cases  decided  on  those  statutes,  Dickinson 
V.  Eeade  (1  Gwill.  358),  Baker  v.  Bacon  (Cro.  J.  48),  Eegina  v.  Lewis  (1  Leon.  119), 
and  two  anoiiyuious  cases  in  Dyer's  Reports,  pp.  269a  and  3506,  insisting,  upon 
these  authorities,  that  the  rectory  passed  by  King  Edward's  letters  patent,  notwith- 
standing ain'  mis-description  of  the  tithes,  a.nd  that  that  doctrine  was  adopted  by 
Mr.  Justice  Bailey  in  the  case  of  Dawes  v.  Benn  (1  Barn,  and  C.  762).  Lord  Fairfax 
was  seised,  in  1 671,  of  all  the  tithes  that  were  granted  by  these  letters  patent. 

L'pon  anotlier  question,  argued  in  the  Court  below,  but  not  much  insisted  on  in 
the  appeal,  namely,  whether  the  decree  and  proceedings)  in  a  former  suit  {Fairfax  v 
Wright),  for  tithes  of  the  same  lands  between  the  ministen"  nominated  by  the  heir  of 
Robert  Fairfax  and  an  occupier,  were  admissible  as  evidence  in  this  suit,  the  following 
cases  were  cited  :  Scott  v.  AUgoud  (3  Gwill.  1372),  Travis  v.  Chaloner  (3  Gwill.  1237), 
Freeman  v.  Phillips  (4  M.  and  S.  486),  lllingworth  v.  Leigh  (3  Gwill.  1614),  Ashhy 
V.  Power  (3  Gwill.  1238). 

Mr.  Agar,  in  reply,  insisted  that  the  Respondent's  bill  was  defective  in  foi  m,  and 
that  ttie  authority  of  the  case  of  Norhwry  v.  Meade,  which  he  before  cited  to  tliat 
eft'ect,  was  not  shaken  by  what  Lord  Eldon  said  in  Cherry  v.  Legh.  Tliat  was  not 
like  this  case,  and  Lord  Redesdale  was,  i;i  matters  of  pleading,  better  authority  than 
Lord  Eldon.  The  case  of  the  Attorney-General  v.  Rigby  showed  that  one  cannot  sell 
or  mortgage  a  trust  for  a  charitable  purpose.  The  [131]  legal  estate  having  been  in 
Parkins  till  1826,  the  nomination  of  Eamonson.  in  1821,  b)'^  T.  L.  Fairfax  alone  was 
not  sufficient,  even  if  the  right  to.  nominate  tlie  minister  had  been  well  derived  to  his 
ancestor  Robert  Fairfax,  and  therefore  no  titlies  were  due  to  them  when  the  bill  was 
filed. 

Tlie  case  having  stood  over  for  consideration,  it  was,  on  this  day  (July  9),  ordered, 
without  any  observation,  tliat  tbe  petition  of  appeal  be  dismissed,  and  that  the  decree 
of  tlie  Court  below  be  affirmed,  without  costs. 
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APPEAL 

Fkom  the  Court  of  Chancery. 

JAMES  STALEY— AppellaiU;  JOHN  KING  and  THOMAS 

HINDLE, — Respo7idents. 

[Mews'  Dig.  i.  843;  S.C.  8  Bli.  N.S.  716.] 

King  gave  Kemp  an  undertaking  in  writing  in  these  words:  "  Mr.  Kemp,  when 
the  title  to  the  Pliilpot-hine  estate  is  perfected,  and  the  same  sliall  be  regidarly 
conveyed  to  me  by  all  tlie  parties,  I  will  be  accountable  to  you  for  the  sum  of 
£3000  upon  receiving  a  proper  release  from  you  and  Mr.  Wilson. — John 
King."  The  title  was  perfected,  and  the  estate  was  conveyed  to  King,  and 
he  continued  in  the  undisturbed  possession  thereof,  but  refused  to  account 
with  Kemp  for  the  £3000.  Kemp  and  B.  filed  a  bill  against  King,  alleging 
that  the  £3000  was  the  consideration  for  Kemp's  equitable  interest  in  the 
estate,  and  for  his  procuring  a  conveyance  of  the  same  to  King  ;  that  he 
borrowed  money  of  B.  on  the  a,ssignment  to  him  of  the  above  undertaking, 
and  that  Wilson  was  Kemp's  agent.  King,  by  his  answer,  denied  that  Kemp 
had  any  interest  in  the  said  estate,  or  thnt  he  procured  the  conveyance  of  it 
to  King,  but  he  said  that  it  was  for  Wilson's  interest  he  agreed  to  give  £3000. 
and  that  Kemp's  name  was  used  in  the  undertaking  in  order  to  protect  Wilson 
from  any  claim  by  his  assignees,  he  being  [132]  an  uncertificated  bankrupt; 
that  the  dealing  was  with  Wilson,  and  through  him  with  the  vendors  of  the 
estate.  Held,  in  the  absence  of  proof  of  the  allegations  in  the  Bill,  that  certain 
letters  from  Wilson  tO'  B.  justified  the  inference  that  Kemp  was  not  entitled  to 
any  account  from  King  in  respect  to  the  undertaking;  and  the  decree  dis- 
missing his  bill  was  affirmed  with  costs. 

In  January  1821,  Thomas  Bignold  and  Robert  Kemp  filed  their  bill  in  Chancer^' 
against  John  King,  which  was  afterwards  amended,  thereby  stating,  among  other 
things,  that,  in  the  year  1818,  Robert  Kemp  entered  intO'  a  contract  for  the  purchase 
of  lands  and  hereditaments  in  Philpot-lane,  London,  at  a  very  low  price;  that 
shortly  afterwards  he  contracted  with  King  to  sell  to  him  his  equitable  interest  in 
the  said  lands  and  hereditaments  at  a  premium  of  £3000  ;  and  it  was  stipulated 
between  them  that  Kemp  should  procure  the  conveyance  to  be  made  to  King  im- 
mediately from  the  vendoi-s,  and  that,  upon  the  conveyance  being  executed.  King 
should  pay  the  vendors  the  sum  contracted  to  be  paid  to  them  by  Kemp  in  part  of 
the  purchase-money,  and  should  pay  Kemp  the  further  sum  of  £3000,  the  considera- 
tion of  the  transfer  of  his  equitable  interest. 

The  bill  further  stated,  that  Kemp  being  in  immediate  want  of  £3000,  and  the 
investigation  of  the  title  and  the  preparing  of  the  conveyance  being  likely  to 
occasion  delay  in  the  paynnent  of  the  £3000,  Kemp  requested  King  to  give  him  an 
undertaking  in  writing  for  the  payment  of  that  sum,  in  order  tliat  Kemp  might 
thereby  be  enabled  to  raise  £3000  immediately  ;  and  that  accordingly  King  gave 
Kemp  the  following  undertaking  in  writing :  "  Mr.  Kemp,  when  the  title  to  the 
Philpot-lane  estate  is  perfected,  and  the  same  sliall  be  regularly  conveyed  to  me  by  all 
the  parties,  [133]  I  will  be  accountable  to  you  for  the  sum  of  £3000,  upon  receiving 
a  proper  release  from  you  and  Mr.  Wilson  for  the  same.  I  am  yours,  John  King. 
15th  June  1818."  That  after  that  undertaking  had  been  given.  Kemp  applied  to 
Thomas  Bignold,  and  requested  him  to  advance  tO'  him  the  sum  of  £3000,  upon 
an  assignment  to  Bignold  of  the  agreement  so  entered  into  with  King  :  that  Bignold 
was  induced  to  agree  thereto,  upon  condition  that  he  sliould  not  have  tO'  wait  above 
three  months  for  the  fulfilment  of  King's  undertaking  :  that  accordingly  a  memo- 
randum of  the  transfer  of  the  interest  of  Kemp  in  the  said  agreement  with  King, 
and  of  the  benefit  of  the  aforesaid  undertaking,  was  drawn  up;  and  the  same  was 
sent  to  King,  and  was  then  in  his  possession  or  power;  and  that  memorandum  was 
as  follows :  "  Esteemed  friend  King,  be  pleased  to  pay  Thomas  Bignold,  or  his 
order,  pursuant  tO'  tliy  letter  to  me,  dated  the  loth  inst.,  tlie  sum  there  mentioned  ; 
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and  his  receipt  shall  be  thy  discharge.  Thine,  R.  Kemp.  27th  June  1818."  That  the 
undertaking  of  the  15th  of  June  1818  was  by  Kemp  put  into  the  hands  of  Bignold, 
and  he  paid  the  £3000  to  Kemp,  in  consideration  of  tlie  transfer  to  him  of  the  benefit 
of  the  said  agreement  with  King.  That  afterwards,  in  consequence  of  difficulties 
made  by  King,  which  occasioned  more  than  three  months  delay  in  the  performance 
of  his  said  undertaking,  it  was  agreed  between  Bignold  and  Kemp  and  Richard 
Wilson,  (tlie  person  in  the  undertaking,  dated  loth  of  June  1818,  named)  tliat  the 
isaid  sum  of  £3000  paid  by  Bignold  should  be  returned  to  him  ;  but  tliat  Bignold, 
who  was  then  a  creditor  to  a  considerable  amount  of  Kemp  and  of  Wilson,  should 
from  time  to  time  make  further  advances  to  them;  and  should  hold  the  said  under- 
taking, signed  by  King,  as  security  [134]  to  him,  as  well  for  the  payment  of  the 
sums  then  due  to  him  from  Kemp  and  Wilson  respectively,  as  also  for  the  pay- 
ment of  all  such  sums  as  he  should  tliereafter  advance  for  tlie  use  of  Kemp  and  Wilson, 
or  either  of  them.  That  Bignold,  on  the  faith  of  such  agreement,  and  also  of  King's 
said  undertaking,  made  further  advances  to  a  considerable  amount  to  Kemp  and 
Wilson  respectively  before  the  year  1821  ;  and  that  there  was,  in  that  year,  justly  due 
to  Bignold,  from  Kemp  and  Wilson  respectiveh^  a  sum  exceeding  £5000.  Tliat  it 
was  agreed  between  Bignold  and  Kemp  that  Bignold  should  take  to  the  said  under- 
taking signed  by  King,  and  all  the  benefit  thereof,  for  his  own  use,  in  discharge  of  all 
right  of  personal  demand  by  way  of  action  against  Kemp  for  the  amount  due  from 
him  tO'  Bignold.  That  some  time  after  the  memorandum,  dated  the  27th  June  1818, 
was  deposited  with  King,  the  title  of  the  said  lands  and  hereditaments  was  perfected, 
and  Kemp  procured  the  conveyance  of  them  to  be  made  from  the  vendors  immediately 
to  King,  and  such  conveyances  were  duly  executed,  and  King  was  in  the  undis- 
turbed possession  of  the  said  lands  and  hereditaments.  That  Bignold  and  Kemp 
had  applied  to  King,  and  requested  him.  upon  the  execution  of  a.  proper  release,  to 
pay  Bignold  the  said  sum  of  £3000,  being  the  consideration  money  for  the  afore- 
said assignment  or  transfer  of  Kemp's  interest  in  the  said  premises,  but  that  King 
absolutely  refused. 

The  bill  charged  that  King  had  not  paid  any  part  of  the  £3000  to  Bignold  or 
Kemp,  and  that  Wilson  acted  as  the  agent  of  Kemp  in  making  tlie  contract  for  the 
purchase  of  the  said  lands  and  hereditaments,  and  had  no  interest  in  such  contract, 
and  that  such  contract  was  in  writing,  and  duly  signed  by  the  vendors  or  their 
agent  for  that  purpose,  and  that  if  the  [135]  said  agreement  between  Kemp  and 
King  for  sale  of  Kemp's  equitable  interest  as  aforesaid,  was  not  made  and  entered 
into  b}'  Kemp  personally,  on  his  part,  it  was  made  and  entered  into  by  Wilson, 
as  agent  for  Kemp.  And  the  bill  prayed,  among  other  things,  for  a  discovery  and 
account  of  what  was  due  for  principal  and  interest,  on  King's  said  undertaking 
and  agreement,  and  that  he  might  be  decreed  to  pay  to  Bignold  what  should  be  found 
due  on  taking  such  account  upon  a  proper  release  being  executed  to  him. 

The  Respondent,  King,  put  in  his  answer,  which  was  to  the  effect  hereinafter 
stated ;  but  before  any  further  proceedings  were  taken,  Bignold  was  declared  a 
bankrupt,  and  the  Appellant  and  another  person,  since  deceased,  were  appointed 
his  assignees.  Kemp  died  insolvent,  since  the  filing  of  the  biU,  and  the  Appellant 
having  obtained  letters  of  administration,  became  his  legal  personal  representative. 
In  January,  1828,  the  Appellant  filed  his  bill  by  way  of  bill  of  revivor  and  supple- 
ment against  the  Respondent  King,  making  the  other  Respondent  Hindle.  a  party 
defendant,  as  the  surviving  assignee  of  Richard  AVilson,  who  had  been  declared  a 
bankrupt  in  1816,  and  continued  to  be  an  uncertificated  bankrupt  in  the  years  1817, 
1818,  1819  and  1820.  The  supplemental  bill,  which  was  several  times  amended,  after 
statin"  the  original  bill  and  the  prayer  tliereof,  and  the  subsequent  matters  as 
Above  stated,  and  that  it  was  filed  by  tlie  Appellant,  with  the  consent  and  authority 
of  the  creditors  who  had  proved  debts  under  the  commission  against  Bignold, 
charged  tliat  Kintr  was  still  in  possession  of  the  said  lands  and  hereditaments,  and 
thatif  tht'  agreement  between  Kemp  and  King,  for  tlie  sale  to  King  of  Kemp's 
equitable  interest  as  aforesaid,  was  not  made  and  entered  into  by  Kemp  pei-sonally, 
it  was  made  and  [136]  entered  intO'  on  his  part  by  Wilson,  as  his  agent;  and  every- 
thing thereinbefore  mentioned  to  have  been  done  or  transacted  by  Kemp,  which  was 
not  done  or  transacted  by  him  personally,  was  done  or  transacted  by  Wilson  as  his 
a»ent,   and  that   King  had   in  his  possession  or  power,   divers  documents,  letters, 
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papers,  and  writings,  relating  to  the  matters  in  the  bills  mentioned,  and  material  to 
be  produced.  And  the  supplemental  bill  prayed,  tliat  the  suit  might  be  revived 
against  the  Respondent  King,  and  that  he  might  answer  the  same,  and  that  the  Re- 
spondent, Hindle,  might  also  answer  the  said  original  bill,  and  the  supplemental 
bill,  and  that  the  Appellant  might  be  at  liberty  to  prosecute  the  original  suit  and 
might  have  the  beneht  tliereof,  and  of  the  proceedings  therein,  and  of  the  facts  in 
the  supplemental  bill  stated,  against  the  Respondents  respective!}',  and  that  it  might 
be  declared,  that  no  release  from  Wilson  or  Hindle  to  King  was  necessaiy,  or  tliat 
Hindle  nnght  be  ordered  to  execute  such  release  if  necessary,  and  that  a  receiver  of  tlie 
rents  and  profits  of  the  said  lands  and  hereditaments  might  be  appointed,  etc. 

Tlie  Respondent,  King,  by  Iiis  answer  to  the  original  bill  in  1821,  and  to  the 
supplemental  bill  in  1828,  denied  that  in  the  year  1818,  or  at  any  time,  Kemp 
entered  into  any  contract  or  agreement  for  the  purchase  of  tlie  lands  and  heredita- 
ments in  the  said  bills  mentioned,  but  this  Respondent  believed,  that  the  said 
lands  and  hereditaments  had,  in  that  year,  been  put  up  to  sale  by  public  auction 
by  Mr.  Burton,  auctioneer,  and  that  the  same  having  remained  unsold.  Burton 
afterwards  offered  them  for  sale  by  private  contract.  And  Respondent  was  informed, 
and  believed  it  tO'  be  true,  that  Richard  Wilson,  then  and  at  the  time  of  filing  tlie 
Respondent's  first  answer  being  an  [137]  uncertificated  bankrupt,  aftenvards  applied 
to  Burton,  and  contracted  with  him  for  the  imrcliase  of  tlie  said  lands  and  premises 
for  liis  own  use  and  benefit  for  the  price  of  £10,500,  and  that  such  contract  was 
reduced  into  writing,  and  signed  by  Wilson,  wliO'  therein  also  undertook  to  pay 
some  deposit  in  respect  of  liis  said  purchase  witliin  a  certain  period  therein  limited, 
but  failed  so  to  do  ;  and  shortly  afterwards  Wilson  was  introduced  to  this  Respondent 
by  Robert  Kemp,  and  represented  to  be  the  bo/id  fide  purchaser  of  the  said  lands 
and  hereditaments  upon  speculation,  and  that  he  (Wilson)  was  then  unable  tO'  com- 
plete his  contract,  and  that  the  price  contracted  to  be  paid  for  the  same  was  a  very 
low  price,  and  that  the  said  bargain  was  advantageous  to  the  purchaser.  And  this 
Respondent  denied  that  Kemp  did  contract  with  him  to  sell  his  pretended  equitable 
or  other  interest  in  tlie  said  lands  or  hereditaments,  but  he  admitted  tliat,  influenced 
by  the  representations  of  Wilson  and  Kemp,  touching  the  value  of  the  said  premises, 
he  (this  Respondent)  was  induced  to  consent  to  give  to  Wilson  £.3000  to  relinquish 
the  benefit  of  his  contract  in  favour  of  Respondent,  and  to  pay  to  Wilson  the  said 
sum,  over  and  above  the  price  contracted  by  him  to  be  paid  for  the  said  estate,  as 
soon  as  the  title  thereto  should  be  approved  and  the  conveyances  perfected.  And 
this  Respondent  and  Wilson  immediately  afterwards  went  to  tlie  house  of  the  said 
Burton,  and  Burton,  at  the  request  of  Wilson,  and  well  knowing  this  Respondent, 
consented  to  cancel  the  said  contract  between  him  and  Wilson,  and  the  same  having 
been  accordingly  cancelled,  a  new  contract  in  writing  was  drawn  up  and  signed  by 
and  between  Burton  and  this  Respondent,  for  tlie  sale  and  conveyance  of  the  said 
estate,  at  tlie  same  price  which  Wilson  was  to  have  paid  for  the  same. 

[138]  Tliis  Respondent,  by  his  answer,  further  admitted,  tliat  after  a  very  con- 
siderable lapse  of  time  from  Respondent's  first  entering  into  such  contract  with 
Burton,  Kemp  requested  Respondent  to  give  him  an  undertaking  in  writing  for  the 
payment  of  £3000,  for  the  better  security,  as  this  Respondent  then  understood,  of 
Wilson,  and  to  protect  him  by  such  payment  to  or  in  the  name  of  Kemp,  against  any 
claims  that  might  be  set  up  by  Wilson's  assignees,  in  respect  of  the  monies  to  be 
paid  to  him  b}-  tliis  Respondent  under  sucli  agreement,  and  not  in  order  that  Kemp 
might  thereby  be  enabled  to  raise  the  said  sum  of  £:!000  immediately,  or  for  any 
other  purpose:  and  Respondent  did  give  to  Kemp  an  undertaking  in  writing  of  the 
date,  and  to  the  purport  and  effect  in  the  bill  mentioned,  and  he  was  solely  induced 
to  give  such  undertaking  as  evidence  that  he  would  pay  the  £-3000  upon  the  con- 
tract being  completed  ;  and  that  the  name  of  Kemp  was  made  use  of  in  such  under- 
taking at  the  desire  of  Wilson,  for  the  purpose  of  protecting  him  from  any  claims 
that  might  be  set  up  by  his  assignees  to  the  said  £.'3000.  And  Respondent  was  still 
further  induced  to  give  such  undertaking  upon  an  understanding  lietween  all 
parties  that  this  Respondent  should  on  the  completion  of  the  purchase  retain  in  his 
hands  the  sum  of  £500  out  of  the  said  sum,  which  Respondent  liad  agreed  to  give 
Wilson' for  the  transfer  of  his  interest  in  the  contract,  for  the  purjiose  of  liquidating: 
certain  claims  which  Respondent  had  against  Kemp  ;  and  this  Respondent  admitted 
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that  some  niemorandum  of  an  intended  transfer  of  the  interest  of  Kenqi  (wlio  was 
considered  by  Respondent  as  a  mere  trustee  for  Wilson)  in  the  said  agreement  with 
this  Respondent,  was  drawn  up  by  Keuip  and  sent  to  this  Respondent:  but  Respond- 
ent had  since  lost  or  mislaid  the  same,  and  was  unable  to  set  forth  [139]  whether  it 
was  in  the  words  or  to  the  effect  in  that  tehalf  mentioned  in  the  bill. 

This  Respondent  further  admitted,  that  some  time  after  the  said  niemorandum 
was  sent  to  him,  the  title  of  the  aforesaid  lands  and  hereditaments  was  ]ierfected, 
and  the  conveyance  thereof  executed  to  this  Respondent,  and  he  had  been  since  in 
the  undisturbed  possession  of  them  :  but  Kemp  did  not  procure  the  said  conveyance 
to  be  made  from  the  vendors  thereof  to  Respondent,  and  Kemp's  interference  in  the 
completion  of  the  said  purchase  was  wholly  unnecessary,  and  he  never  did  inter- 
fere therein,  or  take  any  trouble  about  the  same,  after  he  had  introduced  Wilson 
to  this  Respondent,  and  brought  about  such  contract  between  them  for  the  transfer 
of  the  interest  in  the  said  purchase.  This  Respondent  admitted  that  he  had  not  yet 
paid  the  said  £3000,  or  any  part  thereof,  to  Bignold  and  Kemp,  or  either  of  them, 
and  he  was  advised  that  Wilson,  as  an  uncertificated  Bankrupt,  was  not  competent 
to  enter  into  such  contract  as  aforesaid,  and  tliat  Respondent  could  not  with  safety 
pay  him  or  any  person  for  his  use  the  said  £3000  witliout  the  consent  of  Wilson's 
assignees,  but  he  was  always  ready  to  pay  tlie  same  to  Wilson  or  his  assignees,  or 
any  person  legally  entitled  under  his  and  their  authority  to  receive  the  same,  upon 
having  a  release  or  discharge  duly  executed  to  this  Respondent  for  the  said  money  ; 
and  he  insisted  that  to  whomsoever  the  said  sum  of  right  belonged,  this  Respondent 
ought  in  nowise  to  be  charged  with  any  interest  whatsoever  in  respect  thereof,  the 
same  having  been  agreed  to  be  paid  by  him  as  a  mere  loan  or  premium.  This  Re>- 
spondent  had  no  knowledge  of  several  of  the  matters  alleged  in  the  supplemental 
bill,  and  he  denied  that  the  contract  between  him  and  Wilson  for  the  sale  to  him  of 
Wilson's  equitable  interest  in  the  bill  men-[140]-tioned,  was  entered  into  with  him 
by  Wilson  as  the  agent  of  Kemp  ;  and  he  did  not  believe  that  Bignold  paid  Kemp  the 
£3000  in  the  bill  mentioned. 

The  Respondent,  Hindle,  put  in  his  answer  to  the  original  and  supplemental 
bills  in  Decemljer  1828,  stating  the  bankruptcy  of  Wilson,  as  it  was  stated  in  the  said 
bills,  and  that  Wilson  was  an  uncertificated  bankrupt  in  the  years  1817,  1818,  1819 
and  1820,  and  Respondent,  as  his  sole  acting  assignee,  claimed  such  rights  and 
interest  as  Wilson  had,  if  he  had  any  in  the  matters  in  question  in  the  suit ;  but  he 
did  not  know  that  Wilson,  if  he  had  not  been  a  bankrupt,  would  have  had  any  right 
or  interest  therein. 

The  case  was  heard  by  the  Vice-chancellor  in  1831,  when  the  Appellant's  counsel, 
in  support  of  his  case,  read  passages  from  the  answer  of  King  to  tlie  original  bill, 
and  some  letters  wTitten  by  Wilson  to  Bignold,  which  were  proved  as  exhibits  in 
the  cause.  One  of  these  letters,  dated  the  25th  of  January  1820,  contained  the 
following  passage : 

"  It  has  always  been  known  to  you,  the  money  in  King's  hands  has  always  been 
the  only  tangible  means  I  had  to  settle  my  affairs  with  you,  and  in  order  to  make 
this  the  more  certain,  and  to  afEord  me  temporary  assistance,  and  tO'  add  to  your 
better  security,  was  the  only  grounds  for  my  placing  in  your  hands  the  only  docu- 
ment which  can  relieve  the  above  difficulty  now,  altliough  I  find  that  I  miscalculated 
on  your  support  for  temporary  matters,  still  I  never  despaired  of  your  support  when 
an  effectual  arrangement  took  place  in  my  affairs,  and  particularly  after  the  repeated 
assurance  to  support  me  when  an  arrangement  took  place;  it  is  true  I  have  no  right 
to  call  upon  you  to  lend  me  money  against  your  wishes,  but  I  consider  I  have  a  just 
claim  to  call  upon  you  for  the  necessary  support  or  return  of  that  which  is  the  only 
[141]  instrument  I  have  to  depend  upon,  and  which  was  deposited  with  you  upon 
faith  and  honour,  and  if  I  know  you  at  all,  it  only  requires  you  to  be  reminded  of 
what  becomes  your  duty  to  do,  what  conscience  dictates  to  lie  just  between  man  and 
man  ;  and  I  think  you  cannot  be  the  man  that  would  wish  to  keep  me  in  this  situa- 
tion after  I  have  surmounted  the  great  difficulties  I  have  with  Pickfords,  leaving 
out  of  the  question  your  own  interest  in  the  completion  of  the  arrangement,  but  when 
that  is  taken  into  the  consideration,  I  say  it  is  a  reflection  upon  your  understanding 
not  to  taJse  tlie  most  effectual  means  possible  to  forward  it,  and  it  is  nothing  but  a 
strong  conviction  on  my  mind  of  your  not  having  a  proper  view  of  the  bearing  of 
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this  business  that  can  at  all  excuse  you  witli  me;  however,  I  trust  enough  has  been 
said  to  claim  that  attention  it  deserves,  to  either  do  the  one  thing  or  the  other,  and 
either  way  will  acconiplisii  my  object  of  a  final  settlement  of  all  difficulties. — I  am. 
Dear  Sir,  yours  truly,    K.  Wilson." 

Another  letter  by  tlie  same  to  the  same,  in  1820,  was  as  follows: 

"  Dear  Sir — By  the  arrangement  now  made  with  Pickfords,  I  shall  be  able  to  effect 
an  arrangement  with  creditors  with  a  loan  of  £500  instead  of  £2000,  on  the  receipt 

of  the  agreement  from  Mr. which  I  expect  every  post.    It  is  my  intention  to  send 

off  a  person  to  each  creditor,  with  the  means  to  pay  the  composition  as  agreed  upon, 
and  get,  at  the  same  time,  their  signatures  to  the  superse(/cas ;  to  do  this  and  pay  all 
expenses,  and  some  other  contingencies,  will  require  £500,  which,  if  you  are  dis- 
posed to  assist  me  with,  I  can  only  say  it  will  confer  a  lasting  obligation  ;  with 
regard  to  security,  you  know  as  much  of  my  means  [142]  and  situation  as  I  can  tell 
you,  and  therefore  I  have  nothing  to  say  on  that  head  further  than  I  am  disposed  to 
make  any  arrangement  you  may  think  necessary,  and  that  is  within  my  power. — I 
am,  etc.  R.  Wilson. 

"  Thomas  Bignold,  Esq." 

Another  letter  from  Wilson  to  Bignold,  written  between  July  and  November  of 
the  same  year,  had  this  postscript :  "  I  was  glad  to  hear  the  other  day  that  you  had 
got  possession  of  the  £3500  from  King;  I  hope  this  is  correct." 

It  was  proved  by  a  clerk  in  the  bunk  of  Perring  and  Co.,  in  1818,  that  in  that 
year  a  sum  of  £.3000  was,  by  a  check  drawn  on  them  by  Bignold,  placed  to  the  account 
of  Kemp. 

The  Vice-chancellor  made  the  following  decree:  after  reading  certain  orders 
made  in  the  cause,  one  of  which  was  made  shortly  before  the  hearing  for  payment 
by  King  of  the  £3000  into  court,  which  was  accordingly  paid  in  by  him,  and  was 
vested  in  the  purchase  of  £3681  consols,  and  after  reading  the  accountant-general's 
certificate,  whereby  it  appeared  that  the  said  sum  in  Bank  3  per  cent,  annuities 
was  standing  in  his  name  in  trust  in  the  cause,  etc.,  his  Honor  ordered  that  the  said 
£3681,  and  a  sum  of  £55  cash,  on  the  credit  of  the  cause,  be  transferred  to  the 
Respondent  King,  etc.  ;  and  further  ordered  that  the  bill  l>e  dismissed  with  costs. 

The  Lord  Chancellor,  before  wliom  the  matter  was  brought  by  appeal  in  Decem- 
ber 1831,  pronounced  his  judgment  thereon  in  January  1832,  dismissing  tlie  appeal 
with  costs. 

The  Appellant  further  appealed  to  this  House  against  the  said  orders  of  the 
Vic^Chancellor  and  Lord  Chancellor. 

[143]  Mr.  Knight  and  Mr.  G.  Richards  for  the  Appellant: — King,  by  signing 
the  undertaking  of  the  15th  of  January  1818,  bound  liimself  to  pay  the  £3000  to 
Kemp,  as  soon  as  the  title  to  the  estate  was  perfected.  He  admitted  in  his  answer  that 
the  title  was  completed  soon  after,  and  that  he  continued  in  the  undisturbed  pos- 
session of  the  estate.  He  had  no  right  to  dispute  the  title  of  Kemp,  or  of  the  Appel- 
lant, who  is  Kemp's  personal  representative,  to  receive  the  £3000.  The  right  of 
suing  on  the  undertaking  was  vested  in  Kemp,  who,  with  the  consent  of  Wilson, 
lodged  the  same  with  Bignold  as  security  for  advances  to  Kemp  and  Wilson.  Bignold 
did  make  the  advances  upon  the  faith  of  the  security  of  the  undertaking.  As  the 
assignee  of  Bignold  and  the  administrator  of  Kemp,  in  one  character  or  the  other, 
if  not  in  both,  the  Appellant  was  entitled  to  demand  from  King  payment  of  the 
said  sum  with  interest  on  tlie  same,  from  i818.  The  other  Respondent,  the  assignee 
of  Wilson,  made  no  claim  ;  if  he,  or  the  creditors  of  Wilson,  had  any  claim  to  this 
money,  they  would  surely  have  brought  it  forward. 

Tlie  Solicitor-General  (Sir  C.  C.  Pepys)  and  Mr.  Pemberton  for  the  Respondents, 
(Mr.  J.  Russell  and  Mr.  Purvis  were  with  them) :  — 

The  Appellant  had  not  established  any  of  the  material  allegations  on  which  his 
claim  was  founded,  and  the  case  stated  by  him,  in  the  bills,  was  entirely  fictitious 
and  contrary  to  the  truth  ;  he  pretends  that  Kemp  had  some  equitable  interest  in  the 
premises  in  Philpot-lane,  and  that  King  agreed  with  Kemp  to  give  him  £3000  for  that 
interest.  On  these  two  allegations  his  suit  proceeded,  and  they  were  both  utterly 
false  ;  Kemp  never  had  any  interest,  legal  or  equitable,  in  [144]  tlie  premises  in 
Philpotrlane  ;  King  never  purchased,  nor  agreed  to  purchase  of  him  any  interest  in 
these  premises  ;  neither  Kemp  nor  Bignold  had  at  any  time  such  an  interest  in  the 
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matters  of  this  suit  as  entitled  tliem  to  sue  King.  No  consideration  moved  directly 
or  indirectly  from  either  Kemp  or  Bignold  for  the  undertaking  of  tlie  15th  June 
1818,  and  neither  of  them  had  any  interest  in  the  undertaking  or  in  the  sum  men- 
tioned in  it;  but  even  if  Kemp  had  had  any  valid  claim  against  the  Respondent 
King  upon  that  undertaking,  such  claim  was  the  proper  subject  of  an  action  at 
law,  and  was  not  a  matter  of  equitable  jurisdiction. 

If  the  Appellant  was  constituted  sufficiently  for  the  purposes  of  this  suit  per- 
sonal representative  of  Kemp,  which  was  not  the  case,  still  he  would  not  be  entitled 
to  any  relief  in  that  character,  because  his  claim  in  the  character  of  such  personal 
representative  had  been  introduced  into  the  record  irregularly;  neitlier  was  he  en- 
titled to  sue  as  assignee  of  Bignold,  because  he  had  not  shown  that  the  supplemental 
bill  was  filed  and  the  suit  prosecuted  with  such  consent  of  Bignold's  creditors  as  was 
required  by  the  Bankrupt  laws. 

The  evidence  read  in  tlie  Court  below,  which  was  the  only  evidence  in  the  cause, 
not  only  did  not  prove  the  allegations  contained  in  tlie  bills,  that  the  money  in  ques- 
tion belonged  to  the  Appellant,  either  as  the  assignee  of  Bignold  or  as  the  personal 
representative  of  Kemp,  but,  on  the  contrary,  distinctly  proved  that  the  same  be- 
longed to  Wilson,  an  uncertificated  bankrupt,  to  whose  assignee,  or  to  any  other 
person  entitled,  the  Respondent  King  was  willing  to  pay  the  money,  but  without 
interest. 

[145]  The  Lord  Chancellor,  after  touching  on  the  points  urged  in  the  arguments, 
recommended  their  Lordships  to  postpone  their  judgment  until  he  could  have  time 
to  consider  the  question. 

His  Lordship,  in  moving  the  judgment,  said  (Aug.  12):  Tliis,  My  Lords,  was  an 
appeal  from  my  own  judgment  in  the  Court  of  Chancery,  affirming  a  decision  of 
his  Honor  the  Vice  Chancellor.  I  stated,  in  the  course  of  the  arguments  at  your 
Lordships'  bar,  the  difficulties  which  I  felt  upon  the  questions  that  were  brought 
for  your  decision.  The  principal  one  was  this:  it  appeared  that  the  Respondent, 
King,  had  made  the  contract  in  his  undertaking  nominally  with  Robert  Kemp,  in 
whose  right  tlie  Appellant  claims ;  but  tlien  it  was  urged  that  the  name  of  Kemp 
was  vsed  for  Wilson's  name,  as  he  was  an  uncertificated  bankrupt;  and  if  the  pro^ 
perty  was  purchased  in  his  name,  his  assignees  might  hear  of  it,  and  could  come 
upon  it.  That  latter  suggestion  appeared  so  reasonable,  that  it  satisfied  me,  in  the 
abpence  of  all  proof  to  the  conti-ai-y,  as  it  had  satisfied  the  Vice-Chancellor  in  the 
Court  below  ;  and  I  shall  not  now  detain  your  Lordships  further  on  tlie  case  than 
to  move  that  your  Lordships  affirm  the  judgment  appealed  from,  and  with  costs. 

By  order  of  this  date  (Aug.  15),  the  decree  of  the  Court  below  was  affirmed  witli 
£419  for  their  costs  to  the  Respondents. 


[146]  APPEAL 

From  the  Court  of  Chancery. 

The  Right  Hon.  the  Earl  of  T)\JRBAM,~Appen(mt ;  JOHN  WHARTON,  Esq., 
and  SUSAN  MARY  ANN,  his  W He,— Respondents. 

[S.C.  10  Bli.  N.S.  526  ;  .3  My.  and  K,  472 ;  5  Sim.  297.  Commented  on  and  followed 
in  Powys  v.  Mansfield,  1836,  3  My.  and  Cr.  359,  374;  Chichester  v.  Coventry 
1867,  L.R.  2  H.L.  76;  and  Dawson  v.  Dau<so?i,  1867  L.R.  4  Eq.  515;  and  see 
Leightun  v.  Leighton,   1874,  L.R.  18  Eq.  472.] 

W.  L.  bequeatlied  £5000  to  the  daughter  of  his  brother  J.  L.  charged  on  his  real 
estates,  and  authorized  the  interest  thereon  to  be  raised  for  her  maintenance, 
if  J.  L.  should  so  direct;  and  he  devised  his  real  estates  so  charged  to  J.  L. 
in  fee.  J.  L.  bequeathed  £10,000  in  trust  for  his  daughter  for  life,  and  after 
her  death,  in  trust  for  her  children,  and  declared  that  that  sum  should  be  in 
addition  to  the  sum  to  which  she  was  entitled  under  W.  L.'s  will.  The  daugh- 
ter afterwards  married.     Her  father  advanced  to  her  husband   £15,000  as 
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her  marriage  portion,  and,  by  the  settlement,  pin-money  and  a  jointure  for 
tlie  wife,  and  portions  for  the  yoiiiif/er  children  of  the  niarriciye,  were  pro- 
vided out  of  the  husband's  property,  and  the  £15,000  were  declared  to  be  in 
satisfaction  of  the  sums  to  which  the  wife  was  entitled  under  W.  L.'s  will. 
The  father  died  in  1791  ;  no  demand  was  made  for  the  £10,000  until  1826. 
Held  by  the  Lords  (reversing-  the  decrees  of  the  VicenChancellar  and  Lord 
Chancellor)  tliat  the  £10,000  legacy  was  satisfied  by  the  marriage  portion, 
assuming,  as  one  ground  of  their  judgment,  that  the  daugliter  was  apprised 
of  the  contents  of  her  father's  will  soon  after  liis  death. 

The  case  has  been  twice  reported,  first  by  Mr.  Simons,  vol.  5,  p.  297,  where  the 
wills  and  other  instruments,  upon  the  effect  of  which  tlie  question  in  the  cause  arose, 
are  fully  stated;  and  again,  upon  appeal,  by  Messrs.  Mylne  and  Keen,  vol.  3,  p.  472, 
[147]  where  the  Vice-Chancellor's  decree,  affirmed  by  the  Lord  Chancellor,  and  now 
appealed  from,  is  set  forth,  in  substance.  The  latter  report  also  contains  (pp.  473 
and  474)  the  only  positive  evidence  that  was  given,  on  behalf  of  the  Respondents,  of 
their  alleged  ignorance  of  the  contents  of  General  Lambton's  will  up  to  the  year  1826. 

Another  allegation  of  the  Respondents,  which  was  strongly  urged  by  their  counsel 
in  tlie  Court  of  Chancery  and  before  the  Lords,  but  as  strongly  denied  on  the  other 
side,  was  that  Mrs.  Wharton  was  the  favourite  child  of  her  father.  The  witness  ex- 
amined on  behalf  of  the  Respondents  on  that  point,  deposed  that  he  knew  General 
John  Lambtou,  tlie  testator  in  the  cause,  for  10  years  before  his  death,  and  had  fre- 
quent opportunities  of  seeing  him  and  liis  four  children  (including  the  Respondent, 
Susan  Mary  Ann  Wharton),  in  London,  and  in  the  county  of  Durham.  Deponent 
never  heard  the  said  John  Lambton  express  any  particular  affection  or  regard  for 
any  one  of  his  four  children  in  preference  to  the  other,  but  he  thought  that  Susan  was 
his  favourite  child  ;  and  his  reason  for  thinking  so  arose  from  the  circumstance  of 
her  being  the  person  employed  by  the  others,  when  deponent  and  they  were  together, 
to  speak  to  the  testator  to  effect  any  private  object,  tliougli  of  a  trivial  character. 
Deponent  was  not  aware,  after  so  long  a  time,  of  any  particular  circumstance  touch- 
ing the  matter  in  question,  but  his  general  impression,  and  the  feeling  of  his  mind 
was,  that  Susan  Mary  Ann  was  the  favourite  child  of  her  father. 

The  Master,  to  whom  tlie  cause  was  referred  by  the  Vice-Chancellor's  decree,  by 
his  report  made  in  pursuance  thereof,  and  dated  the  20th  of  April  1834,  certi-[148]- 
fied  that  he  calculated  interest  on  the  legacy  of  £10,000  to  the  Respondent,  Susan 
Mary  Ann  Wiarton,  at  the  rate  of  4  per  cent,  per  annum,  from  thei  deatli  of  the  testa- 
tor, in  March  1794,  up  to  the  date  of  the  report,  and  he  found  the  legacy  and  the 
interest  thereon  to  amount  together  to  tlie  sum  of  £26,038  7s.  Id.  This  rCiport 
was  confirmed. 

Lord  Durham  appealed  as  well  from  the  order  confirming  the  report,  as  from 
the  decree  of  the  Viee-Chancellor  and  the  decree  of  the  Lord  Chancellor  affirming  it. 

Mr.  Bickersteth  and  Mr.  Pemberton  (Mr.  Stephenson  was  with  tliem),  for  the 
Appellant,  pursued  nearly  the  same  course  of  argument  that  was  used  by  tlie  counsel 
for  the  Appellant  in  the  Courts  below,  relying  chiefly  on  the  rule  of  courts  of  equity, 
by  which  a  legacy  given  by  a  fatlier  to  a  child  is  held  to  be  adeemed  or  satisfied  by  a 
portion,  subsequently  given  by  the  father  upon  the  marriage  of  tliat  child.  The 
propriety  of  applying  that  rule  to  this  case  was  confirmed  by  the  identity  of  the  sum 
advanced  on  the  marriage  of  the  Respondents  with  the  amount  of  the  sum  named  by 
the  testator  in  his  will  as  the  intended  portion  of  his  daughter.  It  was  assumed  in 
the  Courts  below  that  these  sums  did  not  exactly  correspond  in  amount,  because  there 
might  have  been  an  an-ear  of  interest,  alleged  to  amount  toi  £2000,  on  the  £5000 
due  to  Mrs.  Wharton  at  the  time  of  her  marriage,  under  the  will  of  her  uncle, 
William  Lambton  ;  but  it  might  be  seen  by  looking  into  that  will,  that  no  interest 
could  become  payable  on  that  legacy  to  Mrs.  Wharton  until  she  attained  the  age  of 
21  or  married.  The  trustees  of  that  will  were  authorized,  until  the  legacy  became 
payable,  to  pay  her  father  the  [149]  interest  of  it  for  her  maintenance  and  education, 
if  he  so  directed  them,  but  no  such  direction  was  given  by  her  father.  Mrs.  Wharton 
resided  with,  and  was  maintained  by  her  father  until  her  marriage,  which  took  place 
on  the  same  day  on  which  she  attained  the  age  of  21.  It  was,  therefore,  a  mistake  to 
suppose  that  any  interest  was  due  to  her  on  that  legacy  at  the  time  of  her  marriage, 
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and  the  legacy  itself  was  then  paid,  together  with  her  portion,  making  together  the 
sum  of  £15,000. 

The  Master  reported  that  the  legacy  of  £10,000,  together  with  the  interest  on  it 
since  the  general's  death,  amounted  to  £26,000  and  upwards.  If  it  should  be 
held  that  that  legacy  was  not  adeemed,  still  all  claim  to  interest  on  it  must  be  con- 
sidered to  be  barred,  by  reason  of  the  length  of  time  which  the  Respondents  per- 
mitted to  elapse  without  bringing  forward  their  claim,  for  it  was  impossible,  under 
the  circumstances,  tO'  suppose  them  ignorant  of  the  bequest  in  General  Lanibton's 
will. 

In  addition  to  the  authorities  referred  to  in  the  reports  of  the  case  in  the  Courts 
below,  they  cited  P/att  v.  P/att  (3  Sim.  50.3)  (in  which  they  said  that  the  \  ire- 
Chancellor,  after  full  consideration,  pronounced  a  decision  quite  opposite  to  his 
decree  in  the  present  case),  and  Weall  v.  Rice  (2  Russ.  and  Myl.  251),  decided  by  the 
late  Master  of  the  Rolls. 

Sir  William  Home  and  Mr.  Knight  (with  whom  was  Mr.  Pole),  for  the  Re- 
spondents, used  the  same  general  arguments  and  cited  the  same  cases  that  they  had 
successfully  urged  before  the  Vice  Chancellor.  They  distinguished  the  case  of  Weall 
V.  Rice  from  [150]  this,  admitting  that  the  Master  of  the  Rolls  there  came  to  a 
proper  conclusion.  As  to  the  case  of  Piatt  v.  Piatt,  they  observed  that,  as  reported, 
it  was  inconsistent  with  tlie  authorities  that  were  referred  to  in  the  report.  That 
case  came  before  the  Vice-chancellor  in  1830,  and  his  Honor  might  be  said  to  have 
more  experience  in  the  decision  of  the  present  case  in  1832,  or  to  have  considered  the 
circumstances  to  be  different.  Tlie  pi-obability  was  that  his  Honor's  attention  had 
not  been  drawn  to  the  difference  between  the  limitations  in  the  will  and  in  the 
settlement  in  that  case,  as  it  was  in  this;  certainly  his  Honor  had  not  the  slightest 
notion,  on  hearing  this  case,  that  he  had  ever  decided  any  such  point;  for  he  had  in 
vain  asked  counsel,  and  so  did  the  Lord  Chancellor  on  the  appeal,  to  refer  him  to 
any  case,  in  which,  tlie  limitations  of  the  portions  in  the  will  and  settlement  being 
different,  the  one  was  held  to  adeem  tlie  other.  It  was,  tlierefore,  to  be  inferred  that 
the  point  said  tO'  be  decided  in  Plattt  v.  Piatt,  was  never  brought  before  either  of 
the   Courts   in  the  arguments   in  the  present  case. 

Lord  Lyndhurst,  (on  the  last  day  but  one  of  the  Session  of  Parliament,  after 
having  moved  judgments  in  otlier  cases),  observed,  that  this  was  a  case  of  importance, 
both  as  regarded  the  sum  in  dispute  and  the  principle  of  law  involved  in  it.  There 
was  a  difference  of  opinion  upon  the  question  between  those  noble  and  learned  Lords 
who  had  heard  the  case.  Under  tliese  circumstances,  therefore,  it  would  not  be 
fitting  that  any  decision  should  be  now  given,  in  the  absence  of  the  noble  and  learned 
Lord  who  had  decided  the  question  in  the  Court  below.  It  was  necessary  that  some 
communication  should  take  phice  between  his  noble  and  learned  friend,  and  another 
noble  and  learned  Lord  [151]  (Lord  Devon),  who  had  attended  tO'  the  case,  and 
himself,  and  the  result  of  that  communication  might  be  to  remove  the  difference 
of  opinion  which  existed.  At  all  events,  such  a  difference  of  opinion  now  existing, 
it  would  not  be  right,  as  regarded  his  noble  and  learned  friend,  who  was  absent 
(Lord  Brougham  had  left  London  in  ill  health),  or  justi  to  the  parties  concerned  in 
tlie  case,  that  judgment  should  be  given  at  present. 

Judgment  was  postponed. 

Lord  Lyndhurst  (19  Aug.): — The  facts  of  this  case  are  very  particularly  stated 
in  the  fifth  volume  of  Mr.  Simons'  Reports  ;  is  is  unnecessary,  therefore,  that  I 
should  enter  into  any  minute  detail  of  them.  William  Lambton  by  his  will  be- 
queathed to  his  niece,  Susan  Lambton,  now  Mrs.  AMiarton,  a  legacy  of  £5000,  and 
he  charged  this  with  other  legacies  upon  his  real  estate,  which  he  devised  to  his 
brother,  (general  .John  Lambton  ;  General  John  Lambton  by  his  will  l>equeathed 
£10,000  to  Susan  Lambton,  and  afterwards,  upon  the  occasion  of  her  marriage 
with  Mr.  Wharton,  he  gave  her  a  portion  of  £15,000,  and  it  was  stated,  in  the 
articles  of  agreement  upon  the  marriage,  that  sucli  portion  was  in  satisfaction  of  all 
sums  that  she  was  entitled  to  under  the  will  of  the  testator's  brother,  William  Lamb- 
ton. The  question  in  the  cause  is,  whether  that  marriage  portion  is  to  be  taken  as 
a  satisfaction,  not  only  of  the  sum  to  which  she  was  entitled  under  the  will  of  William 
Lambton,  but  also  as  a  satisfaction  or  ademption  of  the  portion  bequeathed  to  her  Vir 
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the  Tvill  of  her  father:  whether  she  is  entitled,  in  siddition  to  the  £15,000  given  on 
lier  niarriatre,  to  the  £10.000  under  her  father's  wilL 

Tliere  are  some  circumstances  in  this  case  which  [152]  strike  me  as  singular. 
General  John  Lanibton  died  in  the  year  1794;  no  claim  to  this  legacy  was  made 
till  1826.  a  period  of  -Vl  years.  It  is  stated,  on  the  part  of  Mr.  and  Mrs.  Wharton, 
that  they  were  wlioli}-  unacquainted  with  tlie  circumstance  of  any  legacy  having 
been  bequeathed  to  her  by  her  father.  Now  it  ai)pears  that  immediately  after  tlie 
death  of  General  John  Lambton.  his  will  was  read  at  Lambton  Hall,  in  the  presence 
of  Mrs.  Wharton's  brother,  William  Henry  Lambton,  the  sole  e.^etutor  of  General 
Lambton,  in  the  presence  also  of  l?alph  John  Lambton,  her  brother,  who  was  one 
of  the  trustees  of  her  marriage  settlement,  and  of  Dorothy  Lambton,  her  sister, 
who  took  a  legacy  of  £10,000  under  the  will.  It  is  very  extraordinary,  therefore, 
that  Mrs.  Wharton  should  have  had  no  knowledge  of  any  legacy  having  been  be- 
queathed to  her  by  her  father's  will.  It  is  tlie  more  extraordinary,  as  ui)on  a 
recent  occasion  she  stated  that  she  had  considei-ed  herself  the  favourite  child  of 
her  father,  and  thought  it  extremely  probable  that  slie  should  have  a  legacy  under 
his  will.  This  would  naturally  have  led  to  inquiry.  It  appears  to  me,  under  these 
circumstances,  very  difficult  to  believe  (the  parties  living  on  good  terms  together, 
and  Dorothy  Lambton  hei-self  taking  .a  legacy  of  £10.000)  that  it  should  never  have 
come  to  the  knowledge  of  Mrs.  Wharton,  her  si.ster.  that  she  also  had  been  men- 
tioned in  the  will,  and  that  a  legacy  of  £10.000  had  been  bequeathed  to  her. 

But  there  is  some  evidence  whicli  has  been  insisted  on  for  the  purpose  of  lead- 
ing to  the  conclusion  that,  in  trutli,  she  had  no  knowledge  of  this  legacy.  It  seems 
that  Lord  Durham  was  desirous  of  selling  a  part  of  the  property  on  which  the 
legacy  was  charged,  and  he  entered  into  a  treaty  for  that  purpose  with  [153] 
Lord  Eldon.  Lord  Eldon  required  an  indemnity  against  tliis  legacy,  in  con- 
sequence of  which,  Mr.  Ward  (wlio  was  the  solicitor  of  Lord  Durham),  waited  upon 
Mr.  and  Mrs.  Wharton,  and  had  a  conversation  with  tliem  on  the  subject  of  the 
legacy,  and  in  the  course  of  that  conversation  Mr.s.  Wharton  stated  that  she  had 
never  heard  that  she  was  entitled  to  a  legacy  under  her  father's  will.  But  nothing 
stated  by  Mrs.  Wharton,  who'  is  a  claimant  and  party  in  the  cause,  can  be  made 
use  of  as  evidence  in  her  favour,  although  addressed  to  the  agent  of  Lord  Durham. 
All  the  presumptions  then  are  strongly  in  favo'Ur  of  the  conclusion  tliat  it  must 
have  been  known  at  or  soon  after  the  death  of  General  Lambton.  that  Mrs.  Wharton 
had  been  mentioned  in  his  will,  and  that  a  legacy  of  £10,000  liad  been  bequeathed 
to  her.  Whatever  inference,  therefore,  can  be  properly  raised  from  tliis  circum- 
stance, ought  to  be  raised  against  the  claim  of  Mr.  and  Mrs.  Wharton. 

Another  point  urged  in  the  course  of  the  argument  was,  tliat  the  amount  of 
the  two  sums  in  the  wills  did  not  correspond  with  that  in  the  settlement.  It  is  true 
that  the  legacy  left  by  William  Lambton  amounted  to  £5000,  and  the  legacy  be- 
queathed by  General  Lambton  to  £10,000,  those  two  sums  together  making  £15,000. 
On  the  other  hand,  the  marriage  portion  amounted  to  £15,000.  But  then  it  is 
said  there  was  an  arrear  of  interest  due  on  the  legacy  of  £5000  at  the  time  of  the 
marriage,  amounting  to  upwards  of  £2000  ;  so  that  the  sum  on  the  one  side  would, 
on  that  calculation,  have  been  in  the  whole  £17,000  or  upwards,  and  the  sum  on  the 
other  side  only  £15,000.  Now  assuming  these  facts  to  be  as  I  liave  stated  them, 
still  it  does  not  appear  to  me  that  they  at  all  affect  this  [154]  case.  It  is  not  neces- 
sary, in  order  to  raise  the  question  of  .ademption,  that  the  sums  should  exactly 
correspond.  There  are  many  cases  (and  many  were  cited  in  the  course  of  the 
argument  at  the  bar)  in  which  the  proportional  difference  was  much  greater  than 
is  supposed  to  have  existed  in  the  present  instance.  But.  in  truth,  there  is  no 
evidence  in  this  cause  to  show  that  any  arrear  of  interest  was  due;  and  after  a 
lapse  of  32  years  we  cannot,  under  the  circumstances  of  this  case,  assume  that  any 
such  arrear  existed. 

It  was  also  argued,  that  the  limitations  under  the  will  are  widely  different  from 
the  limitations  under  the  settlement,  and  that  such  difference  would  prevent  the 
principle  of  ademption  from  being  applicable  to  this  case;  and  indeed,  the  point 
was  alluded  to  in  the  judgment  of  the  Vice-Chancellor ;  but  I  apjirehend  that  this 
will  not  prevent  the  application  of  the  principle  of  .ademption,  and  that  the 
authorities  are  all  the  other  way.     In  the  case  of  Triiiiiiier  v.  li/n/ue  (7  Ves.  508 — 516). 
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which  was  cited  in  the  course  of  the  argument.  Lord  Eldon  expresses  himself  in 
these  words  :  "  The  Court  does  not  inquire  whetlier  tlie  portion  by  the  will  is  entirely 
and  absolutely  to  the  child,  or  what  is  afterwards  advanced  in  tliis  fonn,  a  settle- 
ment upon  marriage,  which  not  being  a  performance  of  a  covenant  or  satisfaction 
of  a  debt,  yet  is  a  presumed  satisfaction  of  the  intended  portion  ;"  and  in  another 
case,  Baugh  v.  Read  (3  Bro.  C.  C.  191,  and  1  Ves.  jun.  257 — 263),  which  was  re- 
ferred to  for  another  purpose,  and  in  which  tliis  point  had  been  insisted  on  in  the 
argument.  Lord  Thurlow  thus  expressed  liimself :  "  U]ion  the  marriage  of  his 
daughter  he  transfei-s  part  of  that  specific  sum  so  men-[155]-tioned,  I  agree,  to 
different  uses;  yet  I  doubt  whether,  though  not  to  the  same  uses,  it  will  not  operate 
as  an  ademption,  if  not  a  satisfaction,  being  given  as  an  advancement  upon  mar- 
riage." But  there  is  a.  case  of  Monck  v.  Lor-d  Monck  (1  Ball  and  Beat.  298),  decided 
by  Lord  Redesdale  which  is  directly  in  point:  Lord  Iledesdale  says,  "  It  was  pressed 
upon  me  by  the  counsel  for  the  plaintiff,  tliat  the  variance  in  the  provision  by  the 
settlement  and  the  will  distinguished  tliis  case.  That  is  a  circumstance  which  may 
avail  to  prove  it  not  to  be  in  satisfaction  of  a  debt  or  covenant,  but  never  of  a  legacy 
given  as  a  provision.  This  distinction  was  taken  by  Lord  Hardwicke  in  the  case  of 
Clarke  v.  Sewell  (3  Atk.  98),  and  in  Trimmer  v.  Baynt  tliis  doctrine  is  recognized 
by  Lord  Eldon,  wherein  he  states  the  question  to  be,  whether,  on  the  limitations 
being  different,  it  was  an  ademption  ;  and  he  lays  down  this  rule,  that  wliere  a 
parent  or  person  in  loco  parentis  gives  a  legacy  as  a  portion,  and  afterwards,  upon 
marriage  or  any  other  occasion  calling  for  it,  advances^  money  in  the  nature  of  a 
portion  to  that  child,  that  will  amount  tO'  an  ademption  of  tlie  gift  by  will,  and  it 
will  be  presumed  he  meant  to  satisfy  the  one  by  the  other."  The  same  point  was 
also  decided  in  Piatt  v.  Flatt  (3  Sim.  503),  by  the  present  Vice-chancellor.  "  Although 
there  is  a  material  difference,"  he  observed,  '"  between  the  provision  made  b}'  the 
will  and  the  provision  under  the  settlement,  still  the  one  is  a  satisfaction  of  the 
other."  The  question  was  thus  raised  and  presented  to  the  mind  of  the  Vice-Chan- 
cellor, and  his  Honor  in  that  case  decided  in  favour  of  the  ademption.  I  conceive, 
therefore,  that  the  circumstance  of  the  [156]  limitations  being  different  does  not  at 
all  afl'ect  the  question. 

Another  point  raised  was  this,  that  by  the  terms  of  tlie  settlement  the  £15,000 
were  to  be  in  satisfaction  of  all  that  Mrs.  Wharton  was  entitled  to  under  the  will 
of  her  uncle,  William  La.mbton,  and  it  was  therefore  contended,  that  as  this  pro- 
vision was  stated  to  be  in  satisfaction  of  a  debt  due  by  General  John  Lambton,  it 
could  not  also  be  taken  to  be  in  satisfaction  or  ademption  of  what  she  otherwise 
would  be  entitled  tO'  under  his  will.  I  have  never  felt  the  force  of  that  argument. 
It  was  necessary,  as  far  as  related  to  the  debt,  that  the  provision  in  satisfaction  of  it 
should  be  in  terms  expressed  ;  but  as  far  as  related  t»  the  provision  by  the  will, 
it  was  not  necessary,  because  that  effect  is  produced  by  operation  of  law. 

The  case  of  Baugh  v.  Read,  to  which  I  before  referred,  was  cited  as  an  autliority 
upon  this  point.  That  case  is  reported  both  in  Brown  and  in  Vesey,  junior;  the 
best  report  is  in  Vesey.  It  does  not  appear  to  me,  after  carefully  considering  that 
case,  tliat  it  supports  the  position  for  which  it  was  cited.  By  the  terms  of  the  will 
the  legacy  there  given  was  in  satisfaction  of  a  debt  due  under  the  settlement  made 
on  tlie  marriage  of  the  testator.  As  far  as  related  to  the  portion — a  portion  of 
£5000 — in  the  instrument  hj  which  it  was  created,  tliere  was.  a  covenant  on  the 
part  of  the  daughter  that  she  would,  when  she  came  to  the  age  of  23,  assign  the  sum 
that  she  was  entitled  to  under  the  will  of  her  grandfather.  These  circumstances 
are  widely  different  from  those  of  the  present  case ;  but  still  it  was  not  with  re- 
ference to  them,  as  I  collect  from  the  different  parts  of  the  report,  that  Lord 
Thurlow  decided  the  case;  he  [157]  decided  it  with  reference  to  the  nature  of  the 
fund  out  of  which  the  legacy  was  to  be  paid.  That  appears  from  many  passages  in 
the  report,  and  it  is  also  confirmed  by  the  concluding  passage,  in  which  Lord 
Tliurlow  says,  "  it  is  impossible  to  say  this  is  either  a  satisfaction  or  an  ademption. 
It  is  not  express  enough.  I  think  tlie  father  intended  to  give  this  right  to  a 
sum,  expected  to  accumulate  before  his  death  by  the  addition  of  all  tliese  sums  at 
least,  if  not  of  others :  therefore  it  does  not  come  up  to  that  point  which  I  should 
have  thought  it  reached,"  (that  was  witli  respect  to  the  ademption),  "  and  perhaps 
have  been  wrong  in  so  thinking,  if  it  had  been  a  certain  sum  distributed  in  certain 
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proportions  "  (1  Ves.  juii.  '265).  Such  are  tho  grounds  on  which  that  case  was  de- 
cided, and  which  in  truth  have  no  application  to  the  present  question. 

I  have  now  stated  to  your  Lordsliips,  the  various  objections  whicli  were  urged 
at  the  bar  for  the  purpose  of  leading  your  Lordships  to  the  conclusion,  that  the 
general  rule  of  ademption  could  not  be  applied  to.  the  present  case;  it  appears  to 
me  that  none  of  them  are  sufficient  for  that  purpose,  and  tliat  the  general  rule  of 
law  ought  in  this  instance  to  prevail.  I  am,  therefore,  of  opinion  that  the  judg- 
ment should  be  reversed. 

I  wish  to  add,  that  the  parties  on  both  sides  deprecate  further  delay,  and  are 
anxious  for  the  judgment  of  your  Lordships. 

The  Lord  Chancellor  put  the  question,  and  the  decrees  and  order  appealed  from 
were  reversed  without  costs. 


[159]  APPEAL 

From  the  Court  of  Exchequer  in  Equity. 

FRANCIS  MORGAN,— Appellant;  HERBERT  EVANS,  JOHN  JENKINS  and 
PHILLIP  BVRT),— Respondents. 

Cross  Appeal. 

HERBERT  EVANS,— Appellant ;  FRANCIS  MORGAN,  JOHN  JENKINS  and 
PHILLIP  li\]RI),—Respondents. 

[Mews'  Dig.  i.  128,  369  ;  xi.  725  ;  xiii.  1449.     S.C.  8  Bli.  N.S.  777,  q.v.] 

J.  M.  had  been  W.  L.'s  solicitor,  and  his  agent  in  obtaining  money  on  mortgages 
and  otherwise,  and  also  receiver  of  the  rents  of  his  estates ;  on  a  bill  filed  by 
W.  L.  against  him  and  the  mortgagees,  a  decree  was  made  for  a  general  account 
against  J.  M.  and  for  the  taxation  of  his  bills  of  costs,  notwithstanding  there 
were  settled  accounts,  signed  by  W.  L.,  and  securities  given  by  him,  and  the 
vouchers  delivered  up  to  him.  The  decree  having  directed  the  examination 
of  the  parties,  touching  the  matters  in  dispute,  W.  L.  and  J.  M.  filed  inter- 
rogatories for  their  respective  examinations.  J.  M.  answered ;  W.  L.  refused 
to  answer;  whereupon  an  affidavit  was  filed  by  J.  M.,  pursuant  to  an  order 
of  court,  verifying  the  facts  to  which  his  interrogatories  were  directed  :  Held 
by  the  Lords,  reversing  the  decision  of  the  Court  of  Exchequer,  that,  this  affi- 
davit ought  to  be  taken  as  evidence  of  the  advances  of  money  stated  in  it  as 
constituting  the  debt  claimed  by  J.  M.  from  W.  L.,  and  for  which  J.  M.  held 
and  produced  W.  L.'s  bond. 

The  Master  having,  pursuant  to  tlie  decree  and  to  subsequent  orders  in  the  suit, 
made  his  general  report,  to  which  no  [160]  objections  were  taken,  nor  excep- 
tions allowed,  nor  did  any  error  appear  on  the  face  of  it ;  Held  that  the  report 
could  not,  by  an  order  made  on  the  hearing  for  further  directions,  be  sent 
back  to  the  Master  to  be  reviewed. 

J.  M.  having  recovered  judgments  against  W.  L.  upon  warrants  of  attorney, 
which  purported  to  carry  interest,  and  having  by  the  decree  been  made 
accountable  for  the  rents,  received  frouj  W.  L.'s  estates,  with  interest;  Held 
that  under  the  circumstances  the  judgments  also  ought  to  carry  interest. 

On  appeal  and  cross-appeal,  the  former  being  allowed  and  the  latter  dismissed, 
the  Lords,  holding  that  the  Appellant  in  the  appeal  ought,  as  the  representa- 
tive of  mortgagees,  in  a  suit  originally  instituted  to  redeem  mortgages,  to 
have  had  the  final  decree,  with  costs,  in  the  Court  below,  gave  him  costs  in  the 
cross-appeal,  by  way  of  compensation. 

This  is  the  fourth  apjieal  to  the  House  of  Lords  from  the  Court  of  Exchequer,  in 
a  suit  originally  instituted  in  the  year  1783  by  Sir  Watkin  Lewes,  against  John 
Morgan,  William  Farrer,  James  Morgan,  Henry  Wilder  and  George  Morgan  ;  all 
since  deceased.     The  cause  is  reported,   in  several  stages,   in   3d  Anstruther,   '769  ; 
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•tth  Dow,  21)  ;  utli  Price,  i2  ;  and  .'id  Younge  and  Jei-vis,  230  aud  394  ;  to  which,  re- 
spectively, particuhir  references  will  be  made.  The  Appellant,  Francis  Morgan,  is 
the  sole  personal  representative  of  John  Morgan,  who  was  the  principal  defendant  in 
the  original  and  continued  suit.  Herbert  Evans,  tlie  Respondent  in  the  first  appeal 
and  Appellant  in  the  cross  appeal,  is  the  lieir  at  law  of  Sir  Watkiii  Lewes;  the  other 
Respondents  are  his  legal  personal  representatives. 

Sir  Watkin  Lewes,  by  liis  bill,  filed  as  above-mentioned,  afterwards  amended  by 
adding  his  wife  and  [161]  daughter,  aud  the  wives  of  John  aud  James  Morgan  as 
parties,  stated  several  indentures  executed  by  him  and  his  wife,  one  of  which,  dated 
December  1772,  was  a  mortgage  granted  by  them  of  certain  estates  in  Pembrokeshire, 
for  securing  £5000  with  interest  at  5  per  cent,  to  a  Dr.  Kent:  another,  dated  in 
March  1775,  was  a  settlement  of  their  estates  in  the  counties  of  Carmarthen  and 
Glamorgan;  in  which  settlement  the  premises  therein  mentioned  were  limited  to  the 
said  James  and  George  Morgan,  brothers  of  the  said  John  Morgan,  for  a  term  of  500 
years;  upon  trust  to  raise  by  sale  or  mortgage  £12,000,  of  which  sum  £5000  wiis 
to  be  applied  to  psxy  off  Dr.  Kent's  mortgage;  the  residue  to  be  paid  to  Sir  Watkin 
Lewes  for  his  own  use.  The  bill,  after  stating  that  Chardin  Morgan,  another  brother 
of  John  Morgan,  was  substituted  for  James,  in  the  trusts  of  the  above-mentioned 
term,  further  stated  that  John  Morgan,  being  Sir  Watkin's  solicitor  and  agent,  jire- 
pared  several  of  the  indentures  therein  mentioned,  and  that  having  formed  to  himself 
a  plan  of  getting  Sir  Watkin's  estates,  or  a  chief  part  of  them,  into  his  possession, 
proposed  to  lend  him  money  on  the  assignment  of  the  said  term,  and  of  the  premises 
therein  comprised  ;  aud  that  in  order  to  induce  him  to  comply  with  that  proposal, 
he  assured  Sir  Watkin  that  he  would  advance  or  procure  the  money  for  him  at  4  per 
cent,  interest;  and  that  in  prosecution  of  such  plan,  and  by  means  of  such  promises, 
he  prevailed  on  him  (Sir  Watkin)  to  execute  certain  instruments  which  he  (John 
Morgan)  had  drawn  up.  The  purport  of  these  instruments  was  then  stated  ;  one 
was  a  mortgage,  dated  2d  June  1775,  from  Sir  Watkin,  his  wife  and  the  trustees  of 
the  jiremises  comprised  in  the  term  to  William  Farrer  and  James  Morgan,  to  secure 
[162]  the  payment  of  £6610  with  interest  at  5  per  cent.  ;  Another  was  a  mortgage, 
dated  2d  of  April  1776,  from  the  same  to  the  same,  of  the  said  premises  for  the  then 
residue  of  the  term,  to  secure  the  payment  of  £8000,  with  interest  at  5  per  cent., 
which  sum  was  composed  of  the  above  £6610,  and  a  further  alleged  advance  of  £1390  : 
And  a  third  of  the  instruments  was  a  further  mortgage,  dated  3d  April  1776,  of  the 
same  premises  and  term,  subject  to  the  last-mentioned  mortgage,  to  secure  payment 
of  £4000  with  like  interest  to  Henry  Wilder. 

The  bill  then  stated,  that  a  great  intimacy  had  for  several  years  subsisted  between 
Sir  Watkin  Lewes  and  John  Morgan,  and  that  Sir  Watkin  used  to  employ  him  as 
his  attorney  and  solicitor  in  most  of  his  affairs,  and  particularly  in  jireparing  the 
several  mortgage  deeds  and  securities  before-mentioned,  and  esteemed  him  to  be  a 
man  of  honour  and  integrity,  and  therefore  placed  so  entire  a  trust  and  reliance  on 
him,  that  he  would,  and  did,  readily  execute  any  deed  or  writing  which  he  (John 
Morgan)  produced  to  him  to  be  executed,  without  minutely  or  at  all  examining  the 
contents  thereof  ;  and  that,  under  such  faith  and  confidence,  he  executed  the  several 
mortgage  deeds  and  securities  before-mentioned  to  Farrer  and  James  Morgan,  aud 
to  Wilder,  without  examining  them.  The  bill  charged  that  the  said  several  sums  of 
£6610,  £1390,  and  £4000,  making  together  £12.000.  mentioned  to  be  the  respective 
considerations  of  the  said  several  mortgages,  were  not  harm  fide  advanced  bv  Farrer 
and  James  Morgan,  and  Wilder,  or  any  of  them,  or  any  other  person  on  their  behalf, 
to  Sir  Watkin,  or  to  his  said  trustees  ;  and  also  chartred,  that  wlien  the  mortrrasre  for 
.£6610  bore  date,  although  Sir  Watkin  was  made  to  give  a  [163]  receipt  for  £6610, 
with  interest  from  that  date,  as  if  then  received,  he.  in  fact,  oidy  received  £800  : 
and  that  the  greatest  part  of  the  pretended  consideration  of  £6610  was  never  ad- 
vanced, but  was  made  up  of  bonds,  notes  and  other  securities,  before  given  by  Sir 
Watkin,  and  of  some  other  sums  before  charged  to  him  on  some  otlier  occasions,  the 
particulars  whereof  John  Morgan  had  never  disclosed;  and  that  the  £1390  was  not 
advanced,  but  great  part  of  it  was  kept  in  the  hands  of  Jolin  Morgan,  who,  notwith- 
standing, charged  interest  for  the  whole  of  the  said  sums,  as  if  they  had  been  actually 
and  honO'  fide  advanced  to  Sir  Watkin  Lewes. 

The  bill  next  stated,  that  in  1778  and  1779,  actions  of  ejectment  wea-e  brought  bv 
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the  said  mortgagees  against  Sir  Watkiii  and  the  teuauts  of  the  jireiuises  eomprised 
ill  the  term,  and  also  against  the  tenants  of  other  lands  of  Sir  Walkin  not  eouiprised 
tlierein,  and  judgments  were  recovered  in  the  actions,  and  Jolm  Morgan,  by  force 
thereof,  got  into  possession  of  the  estates  as  agent  to  the  mortgagees  ;  and  the  bill 
also  stated,  tliat  actions  of  debt  were  brought  by  James  Morgan,  as  executor  of 
Chardiu  Morgan,  then  deceased,  for  £1547  19s.,  pretended  to  be  due  upon  bonds; 
and  by  John  Morgan,  for  .£lli2,  pretended  to  be  due  to  him  upon  bond,  and  for 
£569,  pretended  to  be  due  to  him  on  an  award  in  the  bill  stated  ;  and  that  judgments 
were  recovered  against  Sir  Watkin  in  the  said  actions;  and  that  John  Morgan,  by 
virtue  of  executions  sued  out  on  these  judgments,  seized  a  quantity  of  timber  that 
was  cut  down  for  the  use  of  Sir  Watkin  on  one  of  his  estates  in  Glamorganshire, 
not  comprised  in  the  said  term. 

The  bill  prayed  that  an  account  might  be  taken  of  all  dealings  and  transactions 
between  Sir  Watkin  [164]  Lewes  and  the  defendants,  and  in  particular  between  him 
and  John  Morgan,  of  wliat  was  really  due  to  them  respectively  on  account  of  the 
matters  stated  in  the  bill ;  and  that  an  account  might  be  taken  of  the  rents  and  profits 
of  Sir  Watkin's  estates,  received  by  the  defendants  or  any  of  them  ;  and  that  so  much 
of  the  sums  of  £6610,  £1390  and  £4000,  as  should  appear  to  have  come  to  the  hands 
of  Chardin  Morgan  and  George  Morgan  respectively,  might  be  answered  by  James 
Morgan,  as  the  representative  of  Chardin  Morgan,  and  by  George  Morgan  accord- 
ingly ;  and  that  the  award  in  the  bill  mentioned  might  be  declared  tO'  be  void,  and 
that  John  Morgan  might  be  compelled  to  make  out  and  deliver  to  Sir  Watkin  Lewes 
proper  bills  of  his  fees  and  disbursements  claimed  to-  be  due  to  him,  and  that  the 
same  might  be  referred  to  be  taxed  ;  and  that  on  payment  to  the  defendants  respec- 
tively of  what  should  be  found  due  to  them  on  the  taking  of  such  several  accounts, 
Sir  Watkin  might  be  let  in  to  redeem  the  estates  comprised  in  the  500  years  term, 
and  might  be  restored  to  the  possession  of  them,  and  of  the  other  estates  in  the  pos- 
session of  the  defendants,  and  not  comprised  in  the  term  ;  and  that  a  receiver  of  the 
rents  and  profits  of  the  estates  comprised  in  the  said  term  might  be  appointed  until 
such  redemption  could  be  had  ;  and  that  the  defendants  might  be  restrained  from  all 
further  proceedings  at  law  against  Sir  Watkin,  toucliing  the  matters  aforesaid,  and 
from  disposing  of  any  timber  then  remaining  unsold,  and  from  cutting  down  any 
otlier  timber  growing  on  Sir  Watkin's  estates. 

John  Morgan,  by  his  answer,  stated,  that  his  acquaintance  with  Sir  Watkin  Lewes 
began  in  1773,  [165]  and  that  he  procured  for  him,  at  his  request,  in  the  years  1774 
and  1775,  five  several  sums  of  money,  viz.  £500,  £220,  £120,  £950,  and  £400,  all 
which  were  the  monies  of  Chardin  Morgan,  and  were  bo7ia  fide  advanced  to  Sir  Wat> 
kin,  and  that  he  executed  five  several  bonds  to  secure  payment  of  the  same  sums 
respectively,  with  interest,  to  Chardin  Morgan  ;  that  upon  a  deliberate  settlement  of 
such  bonds,  in  1775,  with  the  interest  due  on  them,  and  with  otlier  monies  advanced 
to  Sir  Watkin,  the  sum  total  tiieii  acknowledged  by  him  to  be  due  from  him  was 
£2400,  for  which  he  executed  a  bond  to  Chardin  Morgan,  bearing  date  28th  February 
1775,  consolidatiutr  tlie  said  five  bonds.  The  answer  next  set  forth  the  consideration 
for  the  mortgage  for  £6610,  averring  that  the  whole  of  that  sum  was  baiui  fide  ad- 
vanced to  or  for  the  use  of  Sir  Watkin,  and  tliat  it  was  made  up  partly  of  funds  vested 
in  William  Farrer  and  James  Morgan,  as  trustees  of  tlie  marriage  settlement  of 
John  Morgan  and  his  wife,  amounting  to  £4209  7s.  Id.,  wliich,  together  with 
12s.  lid.  advanced  by  John  Morgan,  and  with  the  said  bond  of  £2100  assigned  to 
them,  for  full  consideration,  by  Chardin  Morgan,  made  up  the  sum  of  £6610. 

The  answer,  after  stating  that  John  Morgan  was  by  indenture  appointed  receiver 
of  the  rents  of  Sir  Watkin's  estates,  to  keep  down  the  interest  of  the  mortgages  and 
to  account  for  the  sui-]3lus  to  Sir  Watkin,  averred  tiie,  further  advance  of  £1390  by 
Farrer  and  James  Morgan  to  John  Morgan,  as  Sir  Watkin's  attorney,  for  the  use  of 
Sir  Watkin  ;  and  of  £4000  by  Henry  Wilder,  as  a  trustee  of  the  marriage  settlement 
of  James  Morgan  and  liis  wife  ;  and  tliat  the  said  sum  of  £1390  consisted  of  £1200, 
the  produce  of  certain  bonds  described  in  the  answer,  [166]  and  of  £190  in  cash 
advanced  by  John  Morgan,  and  was  added  by  way  of  further  mortgage  of  the  pre- 
mises comprised  in  the  500  years  term,  for  securing  to  Farrer  and  James  Morgan 
payment  of  the  same  with  interest,  as  well  as  of  tlie  £6610.  the  two  sums  making 
together  a  mortgage  to  them  of  £8000  :  and,  subject  thereto,  the  same  premises  were, 
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by  indenture  of  the  3d  April  1776,  assigned  by  way  of  subsequent  mortgage  to  secure 
payment  of  the  said  sum  of  £4000  with  interest  to  Wilder.  John  Morgan,  by  his 
said  answer,  set  forth  several  other  sums  as  actually  advanced  by  Chardin  Morgan 
for  the  use  of  Sir  Watkin,  for  which  bonds  or  other  securities  were  given  by  Sir 
Watkin;  and  he  stated,  that  an  account  of  various  sums,  advanced  from  time  to 
time  by  himself,  was  delivered  to  Sir  Watkin,  and  that  he,  after  minutely  examin- 
ing such  account,  and  making  some  deductions  therefrom,  allowed  the  same,  and 
underwrote  as  follows: — "February  24th,  1777,  settled  and  allowed  the  above 
account,  errors  excepted  ;  the  balance,  after  deducting  £55,  being  £567,  paid  by  note 
of  hand — Watkin  Lewes;  "  and  that  Sir  Watkin  gave  such  note  of  hand,  whereupon 
all  the  vouchers  produced  by  Jolm  Morgan,  on  the  settlement  of  the  account,  were 
delivered  up  to  him. 

The  answer  further  stated,  that  an  action  was  brought  by  John  Morgan  for  the 
said  £567,  and  for  five  several  sums  of  £200,  £100,  £60,  £35  and  £35  alleged  to 
have  been  advanced  to  Sir  Watkin,  or  for  his  use  ;  and  a  verdict  was  recovered  therein 
for  £1142,  including  interest;  upon  which  Sir  Watkin  executed  a  warrant  of  attor- 
ney to  confess  judgment  against  liim  for  £2000,  to  secure  £1142  with  interest 
thereon  ;  and  that  John  Morgan  recovered  another  verdict,  and  judgment  thereon,  for 
a  further  [167]  sum  of  £569  due  to  him  for  bills  of  costs  ;  and  he  caused  writs  of 
elegit  to  be  issued  against  certain  estates  of  Sir  Watkin  not  comprised  in  the  500 
years  term,  on  those  judgments  and  on  a  judgment  for  £1547  19s.,  recovered  by 
James  Morgan  against  Sir  Watkin,  for  monies  advanced  to  him  by  Chardiu  Morgan. 

The  other  defendants  also  put  in  their  answers.  No  witnesses  were  examined. 
Before  the  cause  was  heard,  an  order  was  made,  by  consent  of  all  parties,  directing 
the  mortgaged  estates  to  be  let,  and  the  rents  to  be  paid  to  John  Morgan  as  receiver. 

On  the  hearing  of  the  cause*  on  2d  of  July  1796,  it  was  decreed  that  an  account 
be  taken  by  the  Deputy  Remembrancer  of  all  dealings  and  transactions  between  Sir 
Watkin  Lewes  and  John  Morgan  ;  and  of  all  sums  of  money  received  by  John  Morgan, 
as  agent  to  Sir  Watkin  and  to  the  defendants,  the  mortgagees ;  and  when  and  how 
such  sums  were  applied  :  and  tliat  it  be  referred  to  him  to  tax  the  several  bills  of 
costs  claimed  to  be  due  to  John  Morgan  from  Sir  Watkin  Lewes  as  his  attorney. 
or  otherwise,  and  to  report  what  he  should  find  due  to  John  Morgan  on  account 
thereof  ;  and  to  take  an  account  of  the  rents  and  profits  of  the  mortgaged  estates,  and 
of  the  timber  which  had  been  felled  thereon,  and  on  the  estates  not  in  mortgage, 
received  by  John  Morgan  or  by  any  person  by  his  order  or  for  his  use,  or  which  with- 
out his  wilful  default  he  might  have  received ;  and  likewise  an  account  of  the  rents 
and  profits  received  by  him  of  the  estates  not  in  mortgage,  and  of  which  he  had 
been  in  possession  under  the  several  judgments  in  the  pleadings  men-[168]-tioned  ; 
in  the  taking  of  which  several  accounts,  and  in  the  taxing  of  the  bills  of  costs,  all 
just  allowances  were  to  be  made,  and  all  parties  were  to  be  examined  upon  inter- 
rogatories touching  them  as  the  Deputy  Remembrancer  should  direct,  and  he  was  at 
liberty  to  report  special  circumstances,  etc.  ;  and  if  in  taking  the  said  accounts,  and 
in  taxing  the  bills  of  costs,  it  should  appear  that  any  vouchers  in  support  of  any 
articles  were  lost,  then  John  Morgan  was  required  to  make  oath  that  such  vouchers 
did  exist,  and  of  the  contents  or  purport  of  them,  and  that  the  same  had  been  de- 
livered up  to  Sir  Watkin  Lewes,  etc. 

Under  that  decree  interrogatories  were  exhibited  by  Sir  Watkin  Lewes  for  the 
examination  of  John  Morgan,  and  his  answer  thereto  was  put  in  soon  after,  but  no 
further  steps  were  tlien  taken  to  prosecute  the  decree. 

On  a  motion  made  on  behalf  of  Sir  Watkin  Lewes  on  the  20th  of  June  1801,  op- 
posed by  John  Morgan,  an  order  was  made  for  a  separate  report  of  all  dealings  and 
transactions  between  them  in  respect  of  all  monies  actually  received  and  paid  on 
account  of  the  mortgages  and  judgments,  and  of  all  monies  received  by  John  Morgan 
as  agent  to  Sir  Watkin  and  the  mortgagees,  and  of  the  application  thereof,  and  of 
the  rents  and  profits  of  the  mortgaged  estates,  and  of  the  estates  not  in  mortgage, 
possessed  by  John  Morgan  under  executions,  and  of  the  timber,  etc. 

In  pursuance  of  that  order,  the  deputy  remembrancer  made  a  separate  report, 

*  See  a  report  of  the  case,  with  the  arguments  and  judgment.  3d  Anstruther, 
769-777  ;  see  also  4  Dow,  29,  and  5  Price,  42-59. 
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datt'd  July  1802,  wliereby  he  found,  amongst  other  things,  that  in  tlie  year  177.'J  Sii- 
Watkin  Lewes  applied  to  John  Morfran  to  raise  money  tor  him  upon  mortgage,  and 
that  pending  the  negociation  for  a  loan,  John  Morgan  advanced  to  him  divers  sums, 
the  monies  of  his  brother  Chardin,  and  took  Sir  Watkin's  bonds  to  [169]  Chardin  for 
securing  the  repayment  thereof,  with  interest,  and  these  bonds  were  afterwards 
consolidated  by  Sir  Watkin  executing  to  Chardin  Morgan  a  bond,  dated  the  28t.li  of 
February  1775,  for  £2400.  And  he  found  that  by  indenture,  dated  the  4th  of  May 
1775,  and  made  between  C.  Morgan,  John  Morgan,  W.  Farrer  and  James  Morgan, 
the  last  two  being  trustees  of  the  marriage  settlement  of  John  Morgan  and  Amelia,  his 
wife,  after  reciting  the  bond  for  £2400,  and  that  the  money  advanced  thereon  was 
the  proper  money  of  John  Morgan,  and  that  the  name  of  Chardin  was  made  use  of  in 
trust  for  John,  Chardin  Morgan,  by  the  direction  of  John  Morgan,  assigned  that  bond 
to  Farrer  and  James  Morgan.  The  report  then  set  forth  the  mortgage  for  £6610 
to  Farrer  and  James  Morgan,  and  found  that  the  said  sum  was  made  up  of  tlie  bond 
for  £2400,  of  a  sum  of  £4209  7s.  Id.,  produced  by  the  sale  of  certain  trust  funds  vested 
in  Farrer  and  James  Morgan  as  trustees  as  aforesaid,  and  of  12s.  lid.  added  tliereto 
by  John  Morgan  ;  and  that  the  bond  for  £2400  was  deposited  by  them  with  John 
Morgan,  and  the  £4209  7s.  Id.  was  paid  by  them  into  his  hands,  as  the  agent  both 
of  Sir  Watkin  and  of  the  mortgagees  ;  the  report  next  set  forth  the  further  mortgage 
for  £1390  to  Farrer  and  James  Morgan,  and  that  the  same  was  made  up  of  £1200. 
arising  from  the  sale  or  other  trusts  vested  in  them  as  trustees  as  aforesaid,  and 
of  the  sum  of  £190,  added  by  John  Morgan  of  his  own  money,  and  that  the  £1200 
was  received  by  John  Morgan,  whom  the  report  then  charged  with  the  whole  sum  of 
£1390  as  mone}'  actually  received  by  him,  as  agent  to  Sir  Watkin  Lewes  and  the  mort- 
gagtes.  The  Deputy  Remembrancer  next  set  forth  tlie  mortgage  for  £4000  to  [170] 
Wilder,  as  trustee  of  James  Morgan's  marriage  settlement,  and  found  that  the  samg 
was  received  by  John  Morgan  as  agent  to  Sir  Watkin  Lewes,  and  tO'  Wilder,  thq 
mortgagee;  all  which  said  sums  of  £6610,  £1390,  and  £4000  made  together  the 
sum  of  £12,000  ;  and  he  found,  in  respect  of  the  application  of  the  £12,000,  that  John 
Morgan,  as  agent  for  Sir  Watkin  Lewes,  paid  to  him  or  for  his  use  the  whole  thereof  ; 
that  in  May  1778  Chardin  Morgan  died,  having  appointed  James  Morgan  his  execu- 
tor :  and  in  July  of  that  year  Sir  Watkin  Lewes  executed  a  warrant  of  attorney  to 
enter  up  judgment  against  him  at  the  suit  of  James  Morgan,  as  such  executor,  for 
further  securing  the  principal  sums  of  £1000  and  £300  and  £120,  secured  previously 
by  a  bond  to  Chardin  Morgan,  amounting,  together  with  interest,  to  the  sum  of  £1547 
19s.,  and  which  judgment  was  entered  up  accordingly  :  and  he  found  that  in  the  said 
month  of  July  Sir  Watkin  executed  another  warrant  of  attorney  to  enter  up  judgment 
against  him,  at  the  suit  of  John  Morgan,  for  the  sum  of  £1142,  and  which  judgment 
was  entered  up  according^  ;  and  he  found  that  in  1779,  John  Morgan  obtained  a  judg- 
ment against  Sir  Watkin  for  the  further  sum  of  £569  on  account  of  bills  of  costs ; 
and  that  over  and  above  the  said  several  sums,  John  Morgan  had  received  as  agent 
for  Sir  Watkin  Lewes  several  other  sums  particularly  mentioned  in  a  schedule  to  tha 
report,  amounting  together  to  £1340  4s.,  and  that  he  had  thereout  paid  on  account 
of  Sir  Watkin  £790  Os.  9Jd.,  and  retained  £530  3s.  2Jd.  residue  thereof  towards  the 
discharge  of  bills  of  costs  claimed  to  be  due  to  him. 

In  taking  these  accounts,  the  Deputy  Remembrancer  received  the  several  securities 
executed  by  Sir  Watkin  [171]  Lewes,  and  the  accounts  settled  between  him  and  John 
Morgan,  as  evidence  that  the  sums  mentioned  in  tliem  had  been  bond  fide  advanced. 

Sir  Watkin  Lewes  took  ten  exceptions  to  the  report.  They  were  all  overruled 
by  the  Court  of  Exchequer,  by  a  decretal  order  dated  9th  of  February  1804,  and  from 
that  order  Sir  Watkin  and  his  daughter  appealed  to  this  House,  as  far  as  it  over- 
ruled the  1st,  2d,  3d,  4th,  5th,  6th,  and  10th  exceptions.* 

Upon  the  hearing  of  that  appeal,  in  1807,  the  Lords  reversed  the  order  of  the 
Court  of  Exchequer  as  to  the  last-mentioned  exceptions,  and  ordered  the  same  to  be 
allowed,  and  that  it  be  referred  back  to  the  Deputy  Remembrancer  to  inquire  and 
certify,  as  to  the  first  exception,  what  sums  were  advanced  by  John  Morgan  as  the 
considerations  of  the  bonds  consolidated  by  the  bond  for  £2400,  and  when,  by 
whom,  to  whom,  and  in  what  manner  such  sums  were  paid.     As  to  the  third  exception. 

*  The  exceptions,  and  the  Lord  Chief  Baron's  judgment  overruling  them,  aro 
amply  set  forth,  5  Price,  pp.  63  to  76. 
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that  the  same  should  be  allowed  as  to  the  12s.  lid.,  it  appeariiipr  by  the  said  report 
that  such  sum  was  not  advanced  by  Farrer  and  James  Morgan  ;  and  that  the  Deputy 
Remembrancer  should  inquire  and  certify  when  and  in  what  manner  the  bond  for 
£2400  was  cancelled,  and  whetlier  the  same  was  ever,  and  when,  delivered  up  to  Sir 
Watkin.  And  as  to  the  fourth  exception,  that  the  same  should  be  allowed  as  to  £190 
(part  of  the  £1390),  it  appearing  by  the  said  report  that  the  same  was  not  advanced 
by  Farrer  and  James  Morgan  ;  and  that  the  Dejjuty  Remembrancer  should  inquire 
and  certif}'  whether  Farrer  and  James  Morgan  did  ever,  and  when,  and  in  what 
manner,  receive  from  Chardin  Morgan  £1200;  and,  if  they  did  [172]  receive  it, 
whether  they  advanced  the  same,  or  any,  and  what  part  thereof,  and  in  what  manner, 
to  Sir  Watkin  or  to  John  Morgan  as  his  agent.  And  as  to  the  fifth  exception,  that 
the  Deputy  Remembrancer  should  inquire  and  certify  how  far  the  application  of  the 
£12,000  was  consistent  with  or  different  from  the  account  set.  forth  in  the  answer  of 
John  Morgan  to  the  bill.  And  as  to  the  sixtli  exception,  that  he  should  inquire 
and  certify  whether  the  several  sums  of  £1000,  £300,  and  £120  were  ever,  and  when, 
and  in  what  manner,  received  by  John  Morgan  from  Chardin  Morgan,  to  the  use  of 
Sir  Watkin  Lewes  ;  and  when  and  in  what  manner  John  Morgan  first  gave  him  credit 
for  such  sums.* 

Under  that  order,  which  was  made  an  order  of  the  Court  of  Exchequer,  the  Deputy 
Remembrancer  made  his  second  separate  report.  Sir  Watkin  Lewes  took  exceptions 
thereto  ;  the  exceptions  were,  after  argument,  allowed,  and  the  Deputy  Remembrancer 
was  ordered  to  review  his  second  report.  In  pursuance  of  that  order,  the  Deputy 
Remembrancer  made  his  third  separate  report  in  June  1809.  To  that  report  also. 
Sir  Watkin  took  exceptions,  most  of  which  were  allowed,  and  it  was  ordered  that  the 
Deputy  Remembrancer  should  review  his  last^mentioned  report  as  to  the  matter  of 
the  exceptions  so  allowed. t 

[173]  On  the  11th  of  July  1810.  an  order  was  made,  on  motion  on  behalf  of  Sir 
Watkin  Lewes,  consented  to  on  behalf  of  the  Defendants,  that  it  should  be  referred 
to  the  Deputy  Remembrancer  to  take  an  account  and  make  a  separate  report  of  the 
principal  and  interest  due,  or  claimed  to  be  due,  to  tJie  Defendants,  or  any  or  either 
of  them,  upon  the  securities  in  tlie  cause  mentioned,  and  otherwise,  together  with 
the  costs  directed  by  the  decree  made  on  the  first  hearing  to  be  taxed,  with  interest 
from  the  filing  of  the  bill  in  1783,  deducting  thereout  and  giving  credit  for  the  rents 
and  profits  of  the  estates  in  the  pleadings  mentioned,  and  other  monies  received  by  the 
Defendants,  or  any  of  them,  for  the  Plaintiff's  use;  and  in  taking  the  accounts,  the 
Deputy  Remembrancer  was  to  make  half-yearly  rests,  and  appi}'  the  overplus,  if 
any,  after  keeping  down  the  interest  of  all  the  said  monies,  in  reduction  of  the. 
principal  monies;  and  that  upon  payment  by  the  Plaintiff  of  what  should  be  found 
due  from  him  upon  taking  such  accounts,  togetlier  with  the  costs  of  the  Defendants, 
they  should  deliver  up  jaossession,  and  execute  a  proper  re-convej'ance  to  him  of  the 
estates.     (This  report  was  to  be  without  prejudice  to  any  question  in  the  cause.) 

In  pursuance  of  tlie  order  of  May  1810,  the  deputy  remembrancer  made  his 
fourth  separate  report  in  June  1811,  and  Sir  Watkin  again  took  exceptions,  which 
were  allowed,  by  an  order  dated  the  5th  of  July  1813,  overruling  exceptions  taken 
to  that  report  by  John  Morgan  and  other  Defendants,  and  the  report  was  referred 
back  to  be  reviewed  :  and  it  [174]  was  further  ordered  that  the  Deputy  Remembrancer 
should  compute  interest  on  the  principal  sums  of  £4209  7s.  Id.  and  £4000,  which 
would  appear  after  revision  of  the  report,  in  resjsect  of  the  allowed  exceptions,  to 
be  all  that  was  really  advanced  as  considerations  of  the  mortgages  to  Farrer  and 

*  See  this  order,  46  Lords'  Journals,  p.  75,  and  the  observations  of  Lord  Redesdale 
and  Lord  Erskine,  Chancellor,  5  Price,  pp.  78  to  97.  One  of  the  points  decided  was, 
that  as  between  solicitor  and  client  settled  accounts,  or  securities  executed,  are  not 
evidence  that  the  sums  therein  mentioned  were  advanced  to  the  client. 

t  See  these  several  reports  and  exceptions,  and  the  decisions  of  the  court  upon 
them,  5  Price,  100  to  135.  The  subject  matter  of  them  was  the  consideration  for 
the  bond  for  £2400,  and  for  the  mortgage  for  £1390,  Sir  Watkin  Lewes  contending 
that  these  sums  were  never  advanced;  that  John  Morgan  received  for  him  only 
£4209  7s.  Id.  as  the  consideration  for  the  mortgage  to  Farrer  and  James  Morgan 
for  £8000,  and  that  out  of  the  £4209  7s.  Id.  John  Morgan  advanced  to  Sir  Watkin 
only  £3681  5s.  6d. 
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James  Morgan,  and  to  Wilder.  And  it  vas  further  ordered  tliat  he  should  take  an 
account  of  the  rents  and  [irofits  of  Sir  Watkin's  estates  in  ujorti::age  and  not  in. 
mortgage,  received  by  Farrer  and  James  Morgan,  and  bv  Wilder,  or  by  John  Morgan, 
and  also  an  account  of  tlie  monies  received  by  them  for  timber  cut  down  on  the 
estates ;  whicii  accounts  were  to  be  carried  on  from  the  foot  of  the  account  mentioned 
in  the  dejjuty  remembrancer's  report  of  the  16th  of  July  1802  ;  and  that  what  should 
have  been  stated  as  so  received  should  be  carried  to  the  mortgage  account,  and  set  off 
against  what  should  be  found  to  be  due  for  principal  and  interest  on  the  several 
mortgages  in  the  pleadings  mentioned. 

From  that  order  the  defendants,  who  had  taken  the  exceptions,  which  were  thereby 
overruled,  appealed  to  this  House,  and  the  Lords  made  an  order  in  April  1816, 
reversing  parts  of  the  order  appealed  from.* 

The  order  of  the  Lords  having  been  made  an  order  of  the  Court  of  E.xchequer,  the 
Deputy  Remembrancer,  in  pursuance  thereof,  made  his  fifth  report  the  1st  of 
February  1817,  and  thereby  certified,  in  consequence  of  the  allowance  of  Sir  Watkin 
Lewes's  exceptions,  that  [175]  no  evidence  had  been  produced  before  him  of  the 
actual  advance  of  £500  as  the  consideration  of  the  bond  for  £500  of  31st  January 
1774,  one  of  the  bonds  consolidated  by  the  bond  for  £2400  :  that  the  sum  of  £4209 
7s.  Id.  proved  as  the  consideration  of  the  mortgage  of  the  2d  of  June  1775,  together 
with  the  sum  of  £4000  received  by  John  and  James  Morgan,  of  Wilder,  as  the  con- 
sideration of  the  mortgage  of  the  3d  of  April  1776,  making  together  the  sum  of 
£8209  7s.  Id.,  constituted  tlie  total  amount  of  the  mortgage  monies  actually  re- 
ceived by  John  Morgan,  as  agent  to  Sir  Watkin  Lewes,  and  to  the  mortgagees,  iu 
respect  to  the  mortgage  transactions  :  and  that  he  had  proceeded  to  compute  interest 
on  the  said  sums  of  £4209  7s.  Id.  and  £4000,  and  to  take  the  account  of  the  rents 
and  profits,  and  of  money  received  for  timber  felled,  from  the  foot  of  the  account 
mentioned  in  his  report  of  the  16th  of  July  1802,  and  had  carried  the  monies  so 
received  to  the  mortgage  account,  and  set  the  same  off  against  the  said  principal  and 
interest  ;  and  he  found  that  on  the  'id  of  September  1804,  the  monies  so  received  by 
John  Morgan  for  the  said  rents  and  profits  and  timber,  exceeded  the  said  principal 
sums,  and  all  interest  thereon  to  that  time,  by  £999  7s.  lOd. ;  and  he  found  that 
since  the  3d  of  September  1804,  and  previous  to  the  6th  of  June  1810,  John  Morgan 
had  received,  in  respect  of  subsequent  rents  and  profits  of  the  said  estates,  several 
sums  of  money,  amounting,  together  with  the  said  £999  7s.  lOd.,  to. the  sum  of 
£4993  lOs.  lOJd. 

To  that  report  John  and  George  Morgan,  and  also  Sir  Watkin  Lewes,  took 
exceptions.  The  first  exception  of  John  and  George  Morgan  was,  that  the  Deputy 
Remembrancer,  instead  of  having  found  that  on  the  3d  of  September  1804,  the  money 
received  by  John  [176]  Morgan,  for  rents  and  profits  and  timber,  exceeded  the 
principal  sums  of  £4209  7s.  Id.  and  £4000,  and  all  interest  thereon  to  that  time, 
by  £999  7s.  lOd.,  and  that  since  that  day,  and  previous  to  the  6th  of  June  1810,  he 
had  received  in  respect  of  subsequent  rents  and  profits,  several  sums  amounting, 
together  with  the  sum  of  £999  7b.  lOd.,  to  £4993  10,s.  lOfd.,  he  not  having  been 
directed  or  warranted  hj  tlie  decree  or  orders  to  make  such  rest  in  the  computation 
of  interest  on  the  principal  sums,  nor  to  have  made  a  rest  in  the  account  of  the 
rents  and  profits  and  money  received  for  timber,  /le  our/lit  to  have  carried  on  the 
computation  of  interest  on  the  principal  sums,  and  tJie  account  of  the  rents  and  pro- 
fits and  money  received  for  timber,  down  to  the  jieriod  of  making  his  report,  and 
then  to  have  set  off  the  amount  of  the  principal  and  interest  against  the  amount  of 
the  monies  received  for  rents  and  profits  and  timber  ;  and  ought  to  have  certified,  as 
the  fact  was,  that  although  tlie  jilaintiff  had  not  brought  down  his  charge  for  renta 
and  profits  received  by  Jolin  Morgan  beyond  the  6th  of  June  1810,  yet  John  Morgan 
had  brought  in  the  accounts  of  money  received  for  rents  and  profits  down  to  the 
month  of  December  1816,  up  to  which  date  the  deputy  remembrancer  ought  to  have 
brought  down  such  account. 

*  The  questions  for  decision  in  that  appeal,  together  with  the  observations  of 
Lords  Eldon  and  Redesdale,  are  reported  4  Dow,  29  ;  and  the  substance  of  the  several 
orders,  reports  and  exceptions  made  and  taken  in  tJie  suit  from  its  commencement 
is  there  stated.  See  also  5  Price,  139  ;  and  for  the  order  of  their  Lordships  in  that 
appeal,  see  50  Lords'  Journals,  547. 
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All  the  exceptions  were  over-ruled,  and  the  report  was  confirmed  by  an  order  dated 
the  8th  of  November  1817.  By  two  orders,  dated  respectively  18th  and  27th  of  tlie 
same  month  and  year,  John  Morgan  was  restrained  from  receiving  any  further  rents 
of  Sir  Watkin  Lewes's  estates,  and  he  was  ordered  to  pay  into  Court  £4993  lOs.  10|d.. 
being  the  amount  of  the  balance  found  by  the  last  report  to  remain  in  his  hands,  in 
respect  of  the  rents  and  profits  received  by  him,  and  [177]  he  and  the  mortgagees  were 
ordered  to  give  up  to  Sir  Watkin  the  possession  of  the  estates;  and  a  reference  was 
directed  to  the  Deputy  Remembrancer  to  take  an  account  of  the  rents  and  profits 
received  by  them  and  John  Morgan,  and  to  compute  interest  at  5  per  cent,  on  tlie 
sum  of  £499.3  10s.  lOfd.,  from  June  1810  to  the  time  when  the  same  should  be  paid 
into  Court :  and  it  was  ordered  that  John  Morgan  should  bring  into  Court  the  sum  of 
£4000,  the  principal  money  secured  by  the  mortgage  to  Wilder  ;  and  that  the 
Deputy  Remembrancer  should  make  a  separate  report  as  to  the  amount  of  rents  and 
calculation  of  interest  distinct  from  his  general  report.* 

From  the  several  orders  of  the  8th,  the  18th  and  the  27th  of  November  1817, 
John  and  George  Morgan  presented  a  petition  of  appeal  to  this  House.  That  appeal 
was  not  decided  until  1825.  John  Morgan  had  in  the  meantime  been  taking  steps 
to  prosecute  the  original  decree  of  the  2d  of  July  1796.  In  November  1816  he 
carried  in  a  state  of  facts  before  tJie  Deputy  Remembrancer,  and  exhibited  interro- 
gatories for  the  examination  of  Sir  Watkin  Lewes,  which  were  allowed  by  tlie  Deputy 
Remembrancer  in  1818.  Sir  Watkin  refused  to  put  in  his  examinaiton  in  answer: 
On  the  25tli  of  June  1818  an  order  was  made  that  he  should  show  cause  why  the  said 
state  of  facts  should  not  be  taken  as  confessed  by  him  :  on  the  13th  of  November  1818 
that  order  was  discharged,  and  it  was  ordered  that  in  case  Sir  Watkin  should  make 
default  in  filing  his  examination  to  the  interrogatories,  by  the  1st  of  the  then  next 
term,  John  Morgan  should  be  at  liberty  to  make  an  affidavit  of  [178]  the  several  facta 
to  which  the  interrogatories  were  intended  to  apply,  which  affidavit  the  Dejiuty  Re- 
membrancer was  to  take  intO'  his  consideration,  and  proceed  in  the  accounts  and 
inquiries  before  him  under  the  decree  of  1796.  Sir  W^atkin  did  not  put  in  any 
examination,  and  on  the  12th  of  February  1819,  John  Morgan  filed  his  affidavit  in 
pursuance  of  that  order.  These  different  proceedings  were  stated  in  a  supplemental 
paper  presented  to  the  House  of  Lords,  for  the  purpose  of  the  last-mentioned  appeal ; 
but  before  that  appeal  was  disposed  of  all  the  parties  to  it  died. 

The  cause  and  the  appeal  were  revived  by  and  between  the  present  parties, 
and  the  appeal  was  decided  in  1825.  By  the  order  (see  the  order,  57  Lords'  Journals) 
then  made  by  the  House  of  Lords,  it  was  adjudged  that  the  order  of  Court  oi 
the  8th  of  November  1817,  over-ruling  the  exceptions,  should  be  affirmed;  that  the 
orders  of  the  18th  and  the  27th  of  November  1817  should  be  reversed,  and  that  the 
Court  of  Exchequer  should  proceed  in  the  cause,  according  to  the  decree  of  the  2d 
of  July  1796,  and  to  the  order  of  the  1 1th  of  July  1810  {vide  s(/,/>m,  p.  173). 

That  order  of  their  Lordships  having  been  made  an  order  of  the  Court  of  Ex- 
chequer, the  Master,  in  pursuance  thereof,  made  his  general  report,  dated  11th 
December  1826,  thereby  finding,  among  other  things,  that  John  Morgan,  from  the 
year  1774  to  the  year  1778,  both  inclusive,  was  employed  as  attorney,  solicitor  and 
agent  to  Sir  Watkin  Lewes,  and  received  or  charged  himself  as  agent  tO'  Sir  Watkin, 
with  the  several  sums  secured  by  the  mortgages  in  the  pleadings  mentioned,  making 
together  £13,000,  on  the  several  days  on  which  the  mortgages  were  respectively 
dated,  and  that  he  paid,  or  applied  to  the  account  of  [179]  Sir  Watkin,  the  whole 
of  the  £13,000  :  that  he  also'  received  as  such  agent  several  other  sums,  amounting 
together  to  £1340  4s.,  and  paid  or  applied  the  same  to  Sir  Watkin's  accounts; 
that  in  1778,  John  Morgan  recovered  a  judgment  against  Sir  W^atkin  for  the  sum 
of  £1142,  composed  of  several  minor  sums;  and  in  1779  he  recovered  anotlier  judg- 
ment for  the  further  sum  of  £569,  claimed  by  him  to  be  due  from  Sir  Watkin  for 
bills  of  costs;  that  all  the  bills  of  costs  claimed  to  be  due  to  him  from  Sir  Watkin, 
as  his  attorne}-.  solicitor  or  otherwise,  were  before  taxed  by  the  Deputy  Remem- 
brancer, who  by  his  sepaiate  report  thereof,  confirmed  by  an  order  of  court,  2d  July 
1812,  certified  that  he  taxed  the  said  bills  at  £3829  Os.  6d,  from  which  sum,  after 

*  The  arguments  of  counsel  and  the  observations  by  the  Court  in  making  these 
several  orders  are  reported,  5  Price,  pp.  139  to  167. 
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deducting  the  sum  of  £.20'M  Is.  Id.,  received  by  John  Morgan  in  money  iind  security, 
there  remained  £1791  19s.  5d.  due  to  him  in  respect  of  costs.  The  Master  further 
found  that  the  several  sums  of  £6610,  £1390,  £4000,  and  £1000,  secured  by  the 
mortgages,  were  received  and  paid  by  John  Morgan  as  agent  to  the  mortgagees, 
and  to  Sir  Watkin  ;  and  that  the  principal  monies  due  to  him  from  Sir  AVatkin,  on 
account  of  the  matters  aforesaid,  were  as  follows  : 

The  judgment  recovered  in  1778 £1142  0  (» 

The  judgment  recovered  in  1779  .....        569  0  0 

The  balance  of  the  taxed  costs .          .....      1794  19  5 

Further  monies  paid  to  divers  persons  ....        107  2  5 


Making  together   the   sum   of    ....  £3613     1   10 


The  Master  found  that  John  Morgan,  as  agent  for  the  mortgagees,  received  for 
rents  and  profits  of  the  mortgaged  estates,  to  Michaelmas,  1817,  (from  which  [180] 
time  they  were  paid  into  Court  by  the  receiver),  severfl  sums  of  money,  amounting 
together,  after  deduction  of  payments  on  account  of  the  estates,  to  the  sum  of 
£32,966  12s.;  that  he  received  for  rents  and  profits  of  the  estates  of  Sir  Watkin, 
not  in  mortgage,  to  July  1794,  inclusive,  several  sums,  amounting  together  to 
£1818  2s.  6d.,  and  thereout  paid  on  account  of  the  estates,  £76  6s.  lid.,  which  being 
deducted  from  the  receipts,  left  £1741  15s.  7d. ;  and  that  he  received  for  timber 
felled  on  the  mortgaged  estates,  £739  15s.  7d. ;  and  that  the  said  several  sums  of 
£32,966  12s.,  £1741  15s.  7d.  and  £739  15s.  7d.,  making  together,  £35,448  3s.  2d., 
constituted  the  total  amount  received  by  John  Morgan  for  rents  and  profits  of  the 
said  estates. 

The  Master  further  found,  in  pursuance  of  the  directions  of  the  order  of  the  lltli 
July  1810,  which  was  made  part  of  the  last  order  of  the  House  of  Lords,  that  the 
principal  monies  due  on  securities  to  the  mortgagees,  and  the  costs,  consisted  of  the 
following  particulai-s :  three  sums,  secured  by  the  before-mentioned  mortgages,  viz. 
£6610,  £1390,  £4000;  the  sum  of  £1547  19s.,  secured  by  the  judgment  recovered 
by  James  Morgan  in  1778;  (this  last  sum  included  the  before-mentioned  mortgage 
for  £1000,  and  also  a  further  mortgage  for  £300,  on  a  decree  in  Chancery  in  a 
cause  of  Lewes  v.  Fuphin ;)  the  sums  of  £1142  and  £569  secured  by  John  Morgan's 
judgments  in  1778  and  in  1779;  and  his  bills  of  costs,  as  taxed,  at  £1794  19s.  5d., 
all  which  several  sums  together  made  £17,053  18s.  5d.,  and  included  all  the  principal 
monies  before  mentioned  to  be  due  to  John  Morgan,  e.xcejjt  a  simple  contract  debt 
of  £107  2s.  5d.  before  mentioned;  and  the  Master  computed  interest  on  the  mort- 
gage monies  and  costs,  and  set  forth  an  account  [181]  of  the  interest,  deducting 
such  part  of  the  principal  money,  as  the  surplus  of  the  rents  and  profits,  after 
keeping  down  the  interest,  had  from  time  to  time  been  sufficient  to  satisfy.  And 
lie  again  set  forth  the  sums  received  from  time  to  time  for  the  rents  and  profits, 
together  with  tlie  sums  paid  by  the  receiver  for  interest,  pursuant  to  the  order  of 
the  27th  of  November  1817,  out  of  tlie  rents  and  profits  received  by  him,  and  he 
made  rests  in  the  account  of  interest,  and  rents,  and  profits,  half  yearly,  and  applied 
the  overplus,  after  keeping  down  the  interest  of  the  mortgage  monies 
and  costs,  in  reduction  of  all  the  principal  monies  and  costs,  as  far  as  the 
same  would  extend ;  and  he  set  forth  the  amount  of  the  interest  upon 
the  mortgage  monies  and  costs  from  time  to  time  remaining  unpaid,  after  deduction 
of  the  rents  and  profits  received,  when  the  same  amount°d  to  less  than  the  interest 
due,  and  the  amount  of  the  overplus  of  such  rents  and  profits,  from  time  to  time, 
when  the  same  exceeded  the  interest  due ;  and  he  found  that  there  remained  due, 
of  the  said  principal  monies,  interest  and  costs,  at  the  date  of  this  report,  after 
the  deductions  aforesaid,  the  sum  of  £3597  Is.  lOd.  ;  and  in  taking  the  accounts, 
he  did  not  allow-  to  the  representatives  of  Chardin  Morgan  and  John  Morgan  any 
interest  on  the  said  judgments. 

The  Appellant,  F.  Morgan,  took  two  excejjtions  to  that  report  :  by  the  first,  in- 
sisting that  the  Master,  instead  of  having  computed  interest  on  the  mortgage  monies 
and  costs,  and  liaving  applied  the  overplus  of  the  rents  and  profits,  after  keeping 
down  such  interest,  in  reduction  of  the  principal  monies  due  on  ail  the  securities, 
comprising  the  judgments,  ought  to  have  computed  interest  on  the  principal  monies 
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(lac  upon  the  judgmenU,  as  well  as -ion  the  mortgages  and  costs,  [182]  and  applied 
tlie  overplus  ol  the  rents  and  profit. after  keeping  down  the  interest  of  all  the 
2>riiicipal  monies,  in  reduction  of  the  6me  principal  monies.  By  the  second,  he 
insisted  that  the  Master,  instead  of  having  o-tified  that  he  had  not  allowed  to  the 
representatives  of  Chardin  and  John  Morgan  av  interest  on  the  judgments,  ought 
to  have  allowed  interest  on  all  tli€  judgments,  and  a  have  stated  the  accounts  so  in  his 
report. 

These  were  the  only  exceptions  taken  to  the  geneil  report,  and  they  were  over- 
ruled by  an  order,  dated  4th  of  February  1827,  whic  is  one  of  the  orders  now 
appealed  from. 

Tlie  cause  was  brought  on  for  hearing  for  further  direcions  on  the  3d  of  May 
1827;  when  upon  the  application  of  the  Respondents,  withou  any  previous  notice 
to  the  Appellant,  and  without  objection  or  exception  to  the  repori>y  the  Respondents, 
the  Chief  Baron  ordered  that  it  should  be^  referred  back  to  theMaster,  to  review 
liis  report,  having  regard  to  the  firet  exception  taken  by  George  &i\  John  Morgan 
to  the  fifth  separate  report  (see  this  exception,  pp.  175  and  176,  sup?),  and  to  the 
order  of  the  Court,  made  the  8th  of  Novemljer  1817,  whereby  the  said  epeption  was 
over-ruled  and  the  report,  confirmed,  and  also  to  the  order  of  tlie  HouS  of  Lords, 
dated  5th  of  July  1825  ;  and  that  the  Master  should  inquire,  and  repor  how  far 
those  proceedings  ought  to  vary  the  balance  stated  by  him  in  his  report;  nd  if  he 
should  find  that  such  proceedings  ought  to  vary  the  same,  it  was  further  ordered 
that  he  should  correct  such  balance  accoi-dingly  ;  and  he  was  directed  to  taxF-  and 
James  Morgan  tlieir  costs  of  the  inquiry,  such  costs  when  taxed  to  be  jaid  by 
Herbert  Evans,  [183]  and  the  Master  was  at  liberty  to  state  special  circumsances. 
(This  is  the  second  order  now  appealed  from.) 

On  the  10th  of  Decemlier  1828,  the  Master  made  his  report  in  pursuance  cf  that 
order,  and  he  found  that  all  principal  monies  and  interest  due  upon  the  morffago 
securities  were  fully  paid  on  the  .3d  September  1804,  and  tliat  John  Morgan  atthat 
date  had  received,  for  rents  and  profits  and  produce  of  timber  felled,  tlie  suil  O'l 
£999  7s.  lOd.  beyond  all  the  principal  money  and  interest  due  to  and  received  "^y 
him  for  the  moi-tgagees  :  and  he  further  found  that  by  his  report  of  the  lltho* 
December  1826,  not  having  the  said  exception  and  orders  particularly  brought  ^^ 
his  consideration,  he  certified  that  John  Morgan  received  several  sums  of  money' 
amounting  together  to  £13,000,  as  agent  for  Sir  Watkin  Lewes;  and  which  no^> 
having  regard  to  the  said  exception  and  orders,  he  found  to  be  incorrect,  and  instejd 
thereof  he  found  tliat  he  received  only  £9209  7s.  Id.,  viz.  £4209  7s.  Id.  of  Farr<!»' 
and  James  Morgan,  being  the  consideration  for  the  mortgage  of  £6610,  £4000  o' 
Wilder,  being  the  consideration  for  the  mortgage  of  £4000  ;  and  £1000  of  Chardir 
Morgan  on  an  assignment  of  the  benefit  of  a  decree  in  the  cause  Lewes  v.  Popkin- 
And  he  certified  that  having  found  by  his  former  report  that  John  Morgan  had  pait' 
10  or  on  account  of  Sir  Watkin  £13,000,  which  included  £2400  for  the  bond  dated 
February  1775,  and  £31  19s.  5d.  interest  thereon,  making  together  £2431  19s.  5d.  ; 
but  the  validity  of  that  bond  being  questioned,  and  the  allowance  of  these  two  sums 
being  objected  to,  without  sufficient  evidence  of  the  consideration  of  tlie  bond,  he 
had,  having  regard  to  the  said  exception  and  orders,   required  the  Appellant  F- 
Morgan,  who,  as  executor  of  John  Morgan,  claimed  [184]  the  benefit  of  the  bond,  tfJ 
prove  the  consideration  tliereof.  but  he  declined  to  produce  any  new  evidence,  relyin,-? 
on  the  report  made  on  the  1 1th  of  December  1826,  and  on  the  evidence  then  produced' 
viz.,  an  account,  dated  24th  of  February  1777,  signed  by  Sir  Watkin  Lewes  (vide 
supra,  p.  166),  and  tlie  affidavit  of  John  Morgan,  sworn  on  the  12tli  of  February 
1819;  and  the  Respondents  Evans,  Jenkins  and  Hurd  having  produced  before  him 
the  separate  reports  made  by  the  Deputy  Remembrancer  on  the  15th  of  Julv  1802 
the  10th  of  May  1808,  the  13th  June  1809."  and  the  25th  of  June  1811,  together  with  th. 
order  of  Court  made  on  the  oth  of  July  1813,  and  the  orders  of  the  House  of  Lords 
made  on  the  Sth  of  April  1816,  and  the  5tli  of  July  1825,  he  had  taken  the  same  into 
his  consideration,  as  explanatory  of  the  first  exception  to^  the  fifth  separate  report 
of  the  Deputy  Remembrancer,  and  tlie  said  orders  of  Court  and  of  the  House  of  Lords, 
and  had  thereupon  disallowed  tlie  said  sum  of  £2431  19s.  5d.,  but  he  allowed,  in  lieu 
tliereof,  several  payments;  appearing,  by  the  separate  report  of  the  25th  of  June  1811, 
to  have  been   made  by  John   Morgan,  to  and   for  the  use  of  Sir   AVatkiu   Lewes, 
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amounting  together  to   £1315   10s.,  wliitli  pa.yiiieuts  Jolm   Morgan  had  treated  as 
satistied  by  the  bond  for  £2400;  and  the  said  sum  of  £1315   10s.  being  less  than 
£2431  19s.  5d.  by  £1116  9s.  5d.,  he  had  deducted  the  last-mentioned  sum  from  the 
£13,000,  leaving  the  sum  of  £ll,iSc«3   10s.  7d.,  which,  having  regard  to  the  said 
exception  and  orders,  lie  found  to  be  the  correct  total  amount  of  the  several  ..urns  of 
money  paid  or  applied  by  Jolm  Morgan  to  the  account  of  Sir  Watkin  Lewes,  and  from 
which  sum  of  £11,883   iOs.  7d.  being  deducted  tlie  aforesaid  sum  of  £9209  7s.  Id. 
received  by  Jolm  Morgan,  there  remained  £267i  3s.  Gd.  due  [185]  to  Jolm  Morgan 
on  balance  of  such  receipts  and  payments.     He  tlierefore  found  that  the  said  exception 
and  orders  ought  to  vary  the  balance  stated  in  his  former  report  ;  and  in  order  to 
ascertain  how  far  the  same  ought  to  be  varied,  he  had  taken  an  account,  in  which  he 
charged  F.  Morgan,  as  executor  of  John  Morgan,  with  the  said  sum  of  £999  7s.  lOd., 
and  the  monies  appearing  by  his  former  report  to  have  been  received  by  Jolm  Morgan 
and  Francis  and  James  Morgan  subsequently  to  the  3d  of  September  1804,  for  rente 
and  profits  of  the  estates,  amounting  in  the  whole  to  £17,097  9s.  2d.,  and  he  had 
allowed  to  F.  Morgan  the  aforesaid  sum  of  £2674  3s.  6d.  balance  in  favour  of  John 
Morgan,  and  the  other  monies  appearing  by  his  said  report  to  be  remaining  due  from 
the  estates  of  the  said  Sir  Watkin  Lewes,  exclusive  of  the  mortgage  monies,  amounting 
in    the    whole   to    the   sum    of    £7835    4s.    4d.,    of   which   sum    he    found    that    the 
£1794  19s.  6d.  balance  of  taxed  costs  was  the  only  sum  which  carried  interest;  and 
in  taking  the  accounts  he  liad  made  half-yearly  rests,  as  directed  by  tlie  order  of  the 
11th  of  July  1810,  and  applied  the  overplus  of  the  rents  and  profits,  after  keeping 
down  the  interest  on  the  said  sum  of  £1794   19s.  5d.,  in  reduction  of  all  the  said 
principal  monies,  t^o  long  as  any  part  of  such  principal  monies  remained  unpaid; 
and  he  found  that,  instead  of  there  being  a  balance  of  £3597  Is.  lOd.  due  from  the 
estate  of  Sir  Watkin  Lewes  at  the  date  of  his  former  report,  as  therein  stated,  there 
w  as  then  due  to  that  estate  from  F.  Morgan,  as  executor  of  John  Morgan,  £6534  7s.  7d. 
And  he  further  certified,  that  Francis  and  James  Morgan  had,  since  the  date  of  his 
former  report,  received  under  the  mortgage  assignment  of  the  decree  in   Lewis  v. 
i'opkiii.   £1000,   and   [186]    £300,   which  sums   formed   part  of  the  judgment  for 
£1547  19s.,  one  of  the  securities  mentioned  in  the  former  reports,  and  that  £247  19s. 
only  remained  due  on  that  security;  and  also  that  thej-  had  received  £300  of  rents 
and  profits  of  Sir  Watkin  Lewes'  estates  ;  he  therefore  found  that  the  said  balance  of 
£6534  7s.  7d.  ought  to  be  further  varied  in  respect  of  these  sums  received  since  the 
former  report.     And  he  found  that  the  balance  due  from  F.  Morgan,  as  executor  of 
John    Morgan,    tO'    the    estate    of    Sir    Watkin    Lewes,   amounted    to    the    sum  of 
£8227  10s.  2d. 

To  this  report  also  the  Appellant  took  exceptions,  all  whicli  were  over-ruled  by 
the  Lord  Chief  Baron,  with  costs,  by  an  order  dated  the  12tli  of  May  1829,  which  is 
the  third  order  now  appealed  from. 

The  cause  was  heard,  on  further  directions,  before  the  Lord  Chief  Baron,  and  by 
an  order  dated  the  6th  of  July  1829  (which  is  the  fourth  order  under  appeal),  it  was 
ordered  and  decreed,  that  the  Master's  last  report  be  confirmed,  except  :is  hereinafter 
mentioned,  and  that  F.  Morgan,  as  personal  representative  of  John  Morgan,  was 
entitled  as  against  Sir  Watkin  Lewes'  estate  to  be  allowed  in  account  interest  at  £5 
per  cent,  from  the  28th  February  1775,  being  the  date  of  the  bond  for  £2400,  upon 
the  principal  sum  of  £1315  10s.,  to  any  amount  not  exceeding,  with  the  said 
principal,  the  sum  of  £4800,  the  penalty  of  the  bond.  And  it  was  accordingly 
ordered,  that  the  Master  should  review  his  last  report,  by  allowing  John  Morgan's 
representative  interest  upon  that  sum  of  £1315  10s.,  at  £5  per  cent.,  from  Febi^uary 
1775  up"  to  the  time  when  the  same  should  have  been  paid  off  and  satisfied,  die  said 
principal  sum  and  interest  not  to  exceed  the  penalty  of  the  said  bond,  and  that  in 
reviewing  his  report,  he  should,  after  satisfaction  of  the  mortgage  debts,  due  from 
the  estate  of  Sir  Watkin  [187]  Lewes,  apply  the  rents  of  the  mortgaged  estates  in 
satisfaction  of  the  judgments,  before  he  should  apply  the  same  in  satisfaction  of  the 
principal  sum  of  £1315  10s.  and  interest  thereon,  but  without  disturbing  the  applica^ 
tion  of  such  rents  in  the  pa.yments  of  the  bills  of  costs  and  interest  thereon.  It  was 
furtlier  ordered  that  the  Master  should  inquire,  having  regard  to  the  above  directions, 
when  the  debt  due  from  Sir  Watkin  Lewes'  estate  to  John  Morgan's  estate  was 
satisfied,  and  what  balance,  if  any,  was  due  to  the  former  from  the  latter  on  the  day 
when  such  debt  was  satisfied,  and  that  he  should  compute  interest  at  £4  per  cent. 
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upon  tlie  balance,  if  any,  which  he  should  so  find,  from  the  daj*  upon  which  the  debt 
due  from  Sir  Watkius  estate  to  Jolm  Morgan's  estate,  was  satisfied,  and  also  upon 
the  monies  which,  since  that  day,  had  been  received  by  John  Morgan's  representative, 
or  the  mortgagees  or  their  representatives,  out  of  the  estate  of  Sir  Watkin  ;  and  that 
he  should  add  the  amount  of  such  interest  to  the  aforesaid  balances,  if  any,  and 
monies  since  received,  and  that  he  should  report  how  much  remained  due  for  principal 
and  interest  from  the  estate  of  John  Morgan  to  the  estate  of  Sir  Watkin  Lewes,  upon 
the  footing  of  the  aforesaid  declarations  and  directions.  And  it  was  declared  that  in 
the  taxation  of  the  costs  in  every  proceeding  in  which  the  costs  were  not  costs  in  the 
cause,  tlie  Master  should  allow  no  other  costs  than  such  as  had  been  given  by  the  order 
made  in  such  proceeding,  or  were  due  by  the  general  rules  of  the  Court,  and  that 
where  no  costs  were  given  b}'  special  order,  or  by  the  said  rules,  that  he  should  not 
allow  costs  on  either  side ;  and  that  he  should  tax  and  apportion  all  parties  (except 
the  defendants  Evans,  Jenkins,  and  Hurd,)  their  respective  costs,  so  far  as  the  suit 
was  to  redeem  the  mortgaged  premises;  and  that  he  should  tax  and  [188]  ajjportion 
the  costs  of  all  the  parties,  (except  the  costs  of  John  and  James  Morgan  and  their 
respective  representatives,)  so  far  as  the  same  had  been  occasioned  by  the  controversy 
respecting  the  amount  of  the  several  mortgages  and  of  the  general  balance  due  to 
or  from  Sir  Watkin  Lewes  or  his  estate ;  and  that  he  should  deduct  tlie  amount  of  the 
costs  of  John  Morgan,  and  of  F.  Morgan  as  his  representative,  so  far  as  the  suit  was 
to  redeem  the  mortgaged  premises,  from  the  balance  which  he  should  find  to  be  due 
from  the  estate  of  John  Morgan  to  the  estate  of  Sir  Watkin  Lewes ; 
and  should  tax  Joan  Wilder  and  Sir  Watkin  Lewies,  and  Evans,  Jenkins 
and  Hurd,  their  respective  costs,  so  far  as  the  same  had  been  occasioned 
by  tlie  controversy  respecting  the  amount  of  the  several  mortgages,  and 
of  the  general  balance  due  to  or  from  the  said  Sir  Watkin  Lewes  or  his  estate,  and 
that  F.  Morgan,  as  executor  of  John  Morgan,  should  pay  Evans,  Jenkins  and  Hurd 
their  respective  costs  occasioned  by  the  said  controversy;  and  that  he  should  add 
the  amount  of  Sir  Watkin  Lewes'  and  of  Joan  Wilder's  costs  relating  to  the  said  con- 
troversy and  amount  of  the  general  balance,  when  taxed,  to  the  sum  which  he  should 
find  to  be  due  from  the  estate  of  John  Morgan  tO'  the  estate  of  Sir  Watkin  Lewes  for 
principal  monies  and  interest,  according  to  the  directions  before  given.  And  it  was 
further  ordered  that  F.  Morgan,  as  personal  representative  of  John  Morgan,  should 
pay  tlie  amount  of  the  said  principal  monies  and  interest,  and  last-mentioned  costs; 
and  that  F.  Morgan,  Mary  Ann  Morgan,  Joan  Wilder,  and  all  other  necessary  parties, 
should,  according  to  their  r&spective  interests,  re-convey  unto  Herbert  Evans  the 
mortgaged  estates,  free  from  incumbrances.* 

[189]  Francis  Morgan  appealed  to  the  House  of  Lords  from  the  orders  or  decrees 
of  the  4th  of  February  1827,  the  3d  May  1827,  the  12th  May  1829,  and  the  6th  July 
1829. 

Herbert  Evans  also  presented  his  cross-appeal  against  so  much  of  the  order  of  6th 
July  1829,  as  declared  that  F.  Morgan,  as  representative  of  John  Morgan,  was  entitled 
to  interest  from  the  date  of  tlae  bond  for  £2-100  upon  the  principal  sum  of  £1315  10s., 
and  as  ordered  the  Master  to  review  his  report,  by  allowing  John  Morgan's  representa- 
tive interest  upon  that  sum  from  the  28th  of  February  1775,  up  to  the  time  when  the 
same  should  have  been  satisfied  ;  and  also  from  so  much  of  that  order  as  ordered  the 
Master,  after  satisfaction  of  the  mortgaged  debts,  to  apply  the  rents  of  the  mortgaged 
estates  towards  payment  of  the  judgments,  before  he  should  apply  the  same  towards 
payment  of  the  said  principal  sum  of  £1315  10s.  and  interest  thereon,  and  as  ordered 
that  it  should  be  referred  to  the  Master  to  inquire  and  report,  having  regard  to  the 
above  directions,  when  the  debt  due  from  Sir  Watkin  Lewes  or  his  estate,  to  John 
Morgan  or  his  estate,  was  paid,  and  what,  if  any,  balance  was  due  to  the  estate  of  Sir 
Watkin  from  John  Morgan  or  liis  estate,  on  the  day  when  such  debt  was  paid,  etc. 

When  these  appeals  came  to  be  heard,  the  counsel  on  both  sides  adopted  the 
suggestion  of  the  Lord  Chancellor,  that  it  would  be  more  convenient  to  argue  both 
appeals  together :  but  they  submitted  that  three  counsel  at  a  side  ought  to  be  heard, 


*  See  3  Younge  and  J.  pp.  230  and  391,  for  the  proceedings  in  the  cause  from  tlie 
first  general  report  in  1827.  The  Lord  Chief  Baron  prefaces  his  judgment,  p.  236, 
witli  a  summai-y  account  of  the  suit  from  its  commencement. 
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on  account  of  the  length  and  Lomjilex  nature  t>l'  [190]  the  case,  involving  several  most 
important  questions. 

The  Lord  Chancellor  (Lord  Brougham)  said  it  was  the  rule  of  the  House  not  to 
hear  more  than  two  counsel  at  a  side  in  any  appeal,  except  one  of  an  unusual  descrip- 
tion, and  even  then  -nith  leave  of  the  House.  There  wtis  here  an  appeal  and  cross- 
appeal  ;  the  parties  to  one  were  the  parties  to  the  other,  and  tlie  counsel  were  the 
?aine  in  both  appeals  ;  in  reality  there  wsis  only  one  appeal. 

Sir  Edward  Sugden  and  Mr.  Peuiberton  argued  the  case  for  the  Ai)i)eliaut,  F. 
Morgan  :  (Mr.  Lowndes  was  with  them) :  — 

This  Appellant  was  entitled  to  the  allowance  of  interest  on  the  judgments  re- 
covered by  Chardin  Morgan  and  John  Morgan,  mentioned  in  the  Master's  first 
general  report,  as  well  a,s  by  the  exj^iress  terms  of  the  order  of  the  11th  July  1810, — 
which,  by  the  order  of  this  House  of  the  5th  of  July  1825,  was  incorporated  with  the 
decree  of  1796,  as  the  basis  of  tJie  report  to  be  made, — as  from  the  nature  of  the  debts 
for  which  tlie  judgments  were  recovered,  and  from  the  nature  ol  the  dealings  and 
transactions  between  Sir  Watkin  Lewes  and  the  defendants  in  the  suit;  Godfrey  v. 
Watsuii,  (.'i  Atk.  517),  MVlu-re  v.  Dungin  (1  East,  436),  Bann.  v.  Dalzell  (Moo.  and  M. 
228),  Tunstall  v.  Trappes  (3  Sim.  299),  Loftus  v.  Sirift  (2  Sch.  and  Lef.  642).  The 
Appellant,  by  his  exceptions  tO'  that  repoi-t,  insisted  that  the  Master  was  bound,  in 
taking  the  accounts,  to  allow  interest  on  the  principal  monies  due  upon  the  judg- 
ments. The  order  of  the  Lord  Chief  Baron,  over-ruling  the  exceptions  with  costs,  was 
clearly  erroneous. 

[191]  The  next  order  of  the  Court  below,  questioned  in  this  appeal,  wa.?  the  order 
of  the  3d  of  May  1827,  directing  the  Master  to  review  his  report,  dated  the  11th 
December  1826,  and  which  was  pronounced  without  any  objections  having  been 
brought  in  before  the  Master,  or  exceptions  having  been  taken  by  any  of  the  Respon- 
dents to  that  report, — forms  wliich,  by  the  practice  of  the  Court,  were  necessary 
before  the  report  could  be  varied  or  impeached.  The  only  exceptions  to  that  report 
•were  those  taken  by  the  Appellant :  they  were  over-ruled,  and  the  Lord  Chief  Baron, 
on  the  mere  suggestion  of  the  Respondent's  counsel,  sent  back  the  report  to  be 
reviewed,  a  proceeding  quite  unheard  of  in  practice. 

By  that  order  and  by  the  two  succeeding  orders,  which  are  also  the  subject  of 
appeal,  namely,  the  order  of  the  12th  May,  1829,  over-ruling  this  Appellant's 
exceptions  to  the  Master's  report  of  the  10th  of  December  1828,  and  the  order  of  the 
6th  of  July  1829,  on  further  directions,  the  findings  of  the  Deput}'  Remembrancer  in 
ills  separate  reports,  under  the  order  of  20th  of  June  1801,  are  taken  as  having  con- 
cluded the  question  of  the  amount  of  tlie  monies  advanced  to  Sir  Watkiu  Lew-es  on 
mortgage,  and  the  total  amount  is  fixed  at  the  sum  of  £8209  7s.  Id.,  because  so  stated 
in  the  reports  of  the  Deputy  Remembrancer,  and  the  subsequent  accoimts  of  interest 
and  of  tlie  receipts  ot  the  Appellant  and  of  those  whom  he  represents  are  taken  on 
that  basis.  But  the  findings  of  the  Deputy  Remembrancer  had  not  in  fact  concluded 
or  finally  ascertained  the  amount  of  the  mortgage  monies,  and  his  proceedings  and 
inquiries  under  the  order  of  the  20th  of  June  1801,  ought  not  to  have  been  substituted 
for  the  inquiries  directed  by  the  decree  of  the  2d  of  July  1796. 

[192]  The  report  of  the  Master  on  the  11th  of  December  1826  was  correct  in  all 
respects  but  those  to  which  this  Appellant  objected  by  his  exceptions,  and  was  in 
conformity  with  the  evidence  produced  by  him  to  the  Master,  and  in  obedience  to  and 
in  pui-suance  of  the  order  of  this  House  of  the  5th  of  July  1825. 

The  whole  amounts  of  the  sums  in  the  several  mortgages,  stated  to  have  been  ad- 
vanced to  Sir  Watkin  Lewes,  had  really  and  truly  been  advanced  to  him  or  for  his 
use,  and  the  sums  were  all  advanced  on  the  security  of  those  mortgages,  and  ought 
therefore  tO'  be  allowed  to  this  Ai)pellant  with  intere,st,  and  the  mortgaged  estates 
ought  to  stand  as  a  security  for  the  principal  and  interest.  B}^  the  mode  in  wliich 
the  accounts  against  the  Appellant  were  directed,  tlie  estate  of  John  Morgan  was 
charged  with  interest  upon  rents  received  by  him  at  the  time  when  he  was  in  advance 
for  the  mortgagor,  and,  on  the  other  hand,  no  interest  upon  such  advances  was 
allowed  to  him. 

The  costs  of  this  suit,  it  being  a  suit  tO'  redeem  a  moTtgage,  ought  all  to  be  borne 
by  the  mortgagor,  especiall}-  as  the  mortgagor  has  by  his  will  made  various  charges 
of  fraud,  none  of  which  has  been  substantiated. 
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Mr.  Tinnej'  and  Mr.  Knight  for  Herbert  Evans  and  the  other  ReepondeatB:  (Mr. 
West  was  with  them) :  — 

The  decretiil  order  of  the  -itli  of  February  1827,  over-ruling  the  AppeUaut's  excep- 
tioois  to  the  report  of  the  lltli  of  December  1826,  was  well  founded.  It  is  a  general 
rule,  botli  at  law  and  in  equity,  that  judgments  do  not  carry  interest,  except  where 
there  are  some  special  circumstances;  Clarke  v.  Seton  (6  Ves.  411).  [193]There  were  no 
special  circumstances  in  this  cause  to^  vai-y  the  general  rule  (see  Mr.  Baron  Graham's 
obsen^ations,  5  Price,  151).  The  order  of  the  3d  of  May  1827,  was  right,  because  if 
that  order  had  not  been  made,  the  Master's  report,  finding  that  the  mortgage  monies 
received  by  John  Morgan  aniounte'd  to  the  sum  of  £13,000,  would  have  been  in  direct 
contradiction  to  the  order  of  tliis  House  of  the  8th  of  April  1816,  to-  tlie  Deputy  Re- 
membrancer's tiftli  separate  report,  to  the  order  of  the  Court  of  Exchequer  of  the  8th 
of  November  1817,  and  to  tlie  order  of  this  House  of  the  5tli  of  July  1825,  by  all 
which  it  was  found  and  declared  tliat  £8209  7s.  Id.  constituted  the  total  amount  of 
the  mortgage  monies  received  by  John  Morgan  as  agent  to  Sir  Watkin  Lewes,  and  con- 
sequently tliere  would  have  been  proceedingsi  on  the  same  record  totally  inconsistent 
with  each  otlier. 

The  order  of  the  12th  of  May  1829  over-ruling  tlie  exceptions  taken  by  tlie  Appel- 
lant to  the  Master's  report  of  the  lOtli  of  December  1828,  was  right  and  necessary.  It 
became  necessary  to  over-rule  the  fii'st  exception;  it  was  in  effect  an  exception  to  the 
Deputy  Remembrancer's  fiftli  separate  report,  which  had  been  confirmed  by  an  order 
of  the  Court  of  Exchequer  of  the  8th  of  November  1817,  and  snbsequently  by  the 
order  of  this  House  of  the  5th  of  July  1825.  The  Co^urt  of  Exchequer  was  imperatively 
called  on  to  make  that  order  as  to  the  second,  third,  fourth  and  fifth  exceptions 
thereb}^  over-ruled,  because  the  Master,  by  his  report  of  December  1826,  had  found 
that  the  mortgage  monies  received  by  John  Morgan,  amounted  tO'  the  sum  of  £13,000, 
in  which  sum  was  included  the  bond  for  £2400.  But  by  tlie  ordei-s  and  exception, 
to  which  the  Master  was  directed  to  have  [194]  regard  on  reviewing  his  report,  it  ap- 
peared that  the  mortgage  monies  received  by  John  Morgan,  only  amounted  tO'  the 
sum  of  £8209  7s.  Id.,  in  which  sum  was  nut  included  tlie  bond  for  £2400.  The  bond 
for  £2400  therefore  became  an  item  for  the  Appellant  to  prove  against  Sir  Watkin 
Lewes's  estatei  on  the  general  account.  It  was  impossible  that  the  Master  could  receive 
the  bond  itself  and  the  settled  accounts  a,s  evidence  of  the  debt  on  the  general  account, 
when  the  £2400  had  been  excluded  from  the  mortgage  account  both  by  this  House  and 
the  Court  of  Exchequer,  on  the  ground  that,  as  between  attorney  and  client,  the  bond 
itself  and  the  settled  accounts  were  not  evidence  of  the  debt  which  the  instruments 
mentioned. 

The  Lord  Chancellor: — We  have  now  come  to  the  close  of  this  long,  dry  and  in- 
finitely tiresome,  tliough  not  unimportant  case.  AU  the  counsel  who  argued  it,  botli 
in  tliis  House  and  in  the  Court  below,  have  felt  completely  tired  of  it,  asi  a  case  of 
more  than  ordinary  dryness.  We  must  all  feel  great  satisfaction  that  we  are  at  lengtli 
approaching  the  end  of  tliis  long  litigatioai.  The  cause  was  in  Court  before  most 
of  us  were  born  ;  it  has  rolled  on  for  half  a.  century  in  the  way  of  ordei-s  of  the  Court 
below,  of  appeals  to  this  House,  and  of  remitter  to  the  Court,  all  O'Wing  to  the  un- 
fortunate order  of  June  1801,  which  gave  rise  to  five  separate  consecutive  reports, 
and  which  was  itself  a  manifest  departure  from  tlie  fundamental  decree,  and  which 
gave  rise  to  a.  series  of  conflicting  decisions.  This  same  view  of  that  order  had  also 
struck  the  mind  of  the  late  Lord  Redesdale,  as  appears  from  his  obsei-vations  in  one 
of  the  appeals  to  this  House.  Let  us  hope  tliat  we  have  now  come  to  the  last  stage  of 
[195]  the  case  ;  and  I  shall  be  sorry  if  the  judgment  which  I  shall,  after  further  con- 
sideration, advise  your  Lordships  to  give,  will  lead  to  anything  else  than  a  final  de- 
cision. I  should  rejoice  very  niucli  if  I  could  recommend  to  your  Lordships  to  take 
the  saiue  view  of  the  case  that  tlie  Court  below  did  in  the  judgment  appealed  from, 
which  certainly  was  a.  most  elaborate  judgment.  I  should  rejoice  if  I  could  come  to 
the  same  conclusion  to  which  Chief  Baron  Sir  William  Alexander  came  in  that  judg- 
ment (3  Y.  and  J..  236  and  395).  But  when  I  have  before  me  the  order  of  1801, 
made  bv  the  Courti  of  Exchequer,  it  is  possible,  I  tliink,  that  we  may  come  to  a  dift'erent 
conclusion  from  that  Court,  without  doing  any  great  violence  to  the  principles  of  the 
Court,  or  the  due  coui-se  of  justice. 
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1  iim  not  now  about  to  give  a  tinul  opinion  on  ;ui_y  part  of  tlie  case,  bvit  I  iini 
about  to  stivte  to  your  Lordships,  in  the  presence  of  the  learned  counsel,  the  points 
which  I  desire  particularly  to  consider.  There  are  tliree  main  points  in  the  case, 
independent  of  tlie  question  of  costs.  Tlie  first  point  is  tliat  which  regards  the  bond 
to  secure  £2400  ;  I  fear  I  cannot,  on  tliat  point,  recommend  to-  your  Lordships  to 
come  to  tlie  same  conclusion  as  the  Court  below  did.  The  evidence  on  that  point  was 
so  little  dealt  with  in  tlie  Court  below  that  it  might  as  well  not  have  been  before 
tliat  court  at  all.  The  navt  point  relates  to  the  apparent  discrepancy  l>etweeii  the 
answer  and  tlie  affidaivit  of  Mr.  John  Morgan,  and  the  refusal  of  Sir  Watkin  Lewes  to 
state  his  case  by  any  affidavit  at  all,  which  refusal  may  go  far  towards  proving  that, 
to  say  tlie  least,  he  was  distrustful  of  his  own  case.  That  refusal,  however,  did  not 
set  up  the  affidavit  of  [196]  Mr.  John  Morgan  as  conclusive  of  liis  statement,  but  it  is 
competent  for  us  to  considei-*  tliat  tliere  wa.s  an  affidavit  on  one  side,  not  atte'ni])ted 
to  be  contradicted  on  tlie  other  ;  it  is  w-itli  a  view  to  compare  the  affidavit  and  answer 
of  Mr.  Morgan,  and  note  the  discrepancy  between  tliem,  if  tliere  be  any  discrepancy, 
and  to  observe  on  the  want  of  an  affidavit  on  behalf  of  Sir  Watkin  Lewes,  that  I  am 
desirous  to  take  more  time  tO'  look  into  the  papers  upon  this  point. 

The  tJiird  point,  which  I  shall  have  particularly  to  consider,  is,  whether  interest 
ought  to  be  allowed  on  the  judgments,  in  respect  to  the  defeasance  in  the  warrants  of 
attornev  for  entering  up  tlie  judgments,  and  whether  or  not  that  defeasance  was 
before  the  Court  below*  ;  but  there  are  other  grounds  also  on  ■which  I  am  inclined  to 
think  it  will  be  necessary  for  us  to  differ  from  the  judgment  of  the  Court,  and  which 
I  will  state  more  fully  when  your  Lordships  come  to  pronounce  the  judgment  of  the 
House. 

The  furtlier  consideration  of  tlie  case  adjourned. 

The  Lord  Chancellor: — My  Lords,  when  the  argument  in  this  very  important, 
but  veiy  complicated  case,  was  closed  at  your  Lordsliips'  bar,  I  took  occasion  tO'  [197] 
state  the  views  with  which  I  was  then  impressed  with  respect  tO'  the  most  material 
points  submitted  for  your  consideration,  three  in  number,  upon  which  I  felt  great 
difficulty  in  arriving  at  tlie  same  conclusion  tO'  which  the  Court  below  had  come.  I 
then  advised  your  Lordsliips,  for  reasons  which  I  stated,  especialh-  with  a  view  of 
comparing  the  answer  of  John  Morgan  with  his  affidavit  in  the  cause,  and  with  a.  view 
of  examining  how  far  the  question  of  interest  on  the  judgments  liad  been  well  dealt 
with  in  tile  Court  below,  and  finally,  with  a  view  of  considering  the  question  of 
practice  in  the  courts  of  equity,  raised  by  the  course  which  the  Court  below  had  taken, 
of  referring  back  to  the  Master  to  review  a  report,  to  wliiciv  no  o-bjections  were  made 
liefore  the  Master,  and  against  which  no  e.vceptions  were  taken  before  the  Court ; 
chiefiy  with  tliose  views,  I  advised  your  Lordships  to  delay  the  further  consideration 
of  this  cause.  I  have  availed  myself  of  tlie  opportunity  which  this  postponement  has 
afforded  for  further  examination,  and  I  am  prejiared  to  state  tO'  your  Lordships  the 
result  of  the  attention  which  £  have  been  enabled  to  give  to  these  questions;  that 
result  is,  that  all  the  difficulties  wliich  I  before  had  in  coming  to  the  conclusion  at 
w-hicli  the  Court  of  Exchequer  h.ad  arrived,  remain  unabated,  and  that  I  am  rather 
more,  than  less,  prepared  to  express  an  opinion  contrary  to  the  judgment  of  that 
Court  than  I  was  when  I  last  addressed  your  Lordships. 

If,  on  the  other  hand,  it  is  matter  of  anxious  desire  that  there  should  be  a  coin- 
cidence of  opinion  in  the  Courts,  and  if  I  naturally  felt  a  great  reluctance  in  bein"- 
called  upon  to  advise  a.  reversaj  of  the  decree  of  the  Court  below  to  so  large  an  extent 
as  I  am  about  to  propose  ;  it  is  at  tiie  same  time,  on  the  other  hand,  [198]  a  great  con- 


*  Tlie  defeasance  on  the  warrant  of  attorney  to  confess  judgment  for  £2001)  at 
the  suit  of  John  Morgan  was  this:  "The  within  warrant  of  attorney  is  given  for 
securing  tlie  sum  of  £1U2,  together  witli  lawful  interest  for  tlie  same.  And  it  is 
hereby  agreed  and  understood  that  no  execution  shall  issue  on  the  judgment  to  be 
signed  by  virtue  thereof,  provided  the  said  sum  of  £11-42,  and  interest  as  aforesaid, 
are  paid  on  or  before  the  6th  day  of  November  next  ensuing  the  date  of  the  said  war- 
rant of  attorney,  and  that  the  same  shall  not  exclude  tiie  within  named  Sir  Watkin 
Ijewes  from  any  equity  he  may  have  touching  the  said  sum  above  mentioned. 
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solation  to  my  miud  that  I  have  witli  me,  I  thiuk,  in  some  degree,  the  autliority  of 
opinions  expressed  in  your  Lordships'  House,  when  tlie  case  was  formerly  here,  and 
that  I  ha.ve  with  me,  on  a  most  material  point,  the  opinion  of  a  most  acute,  intellitrent 
and  lea-rned  Judge  in  one  important  stage  of  the  proceedings  in  the  Court  below,  I 
mean  the  late  Mr.  Baron  Wood.  But  further,  I  do-  not  hesitate  to  say,  that  some  of 
the  matters  involved  in  this  decree  are  so  extremely  clear,  and  the  error  which  has 
prevailed  below  is,  to  my  apprehension,  so  manifest,  that  I  feel  far  less  reluctance  than 
I  miglit  otlierwise  labour  under,  in  recommending  to^  your  Lordships  the  course  which 
I  feel  it  my  duty  to  proipose.  I  shall  briefly  advert  to  the  several  principal  parts  of 
tlie  ca,se. 

In  1801,  by  a  most  unfortunate  order  made  by  the  Court  below,  but  witli  which  the 
present  Appellant  is  no  way  chargeable,  for  he  resisted  it,  an  entire  departure  was 
effected  from  the  cours.e  which  had  been  taken  in  the  cause  in  1796.  The  result  of  that 
has  been  to  involve  the  whole  cause,  for  33  years,  in  a  degree  of  inconsistency,  obscu- 
rity, doubt  and  complexity,  which  I  do  not  think  I  exaggerate  at  a.ll  when  I  jironounce 
to  be  without  precedence  or  parallel. 

The  first  point  to  which  I  wish  to  call  your  Lordships'  attention  is  as  to  the  effect 
of  Mr.  John  Morgan's  affidavit,  which  is  a  most  important  branch  of  the  case;  as  to 
that  affidavit  I  remain  of  the  opinion  which  I  before  expressed.  A  question  here 
arises,  extending  generally  to  a  sum  of  £500,  and  also  to  other  sums,  all  included  in  a 
larger  sum  of  £2400,  formed  of  consolidated  items,  said  to  be  composed  of  the  aggre- 
gate amount  of  va.rious  bonds  and  monies  due  from  Sir  Watkin  Lewes  to  Mr.  Morgan, 
as  having  been  advanced  by  him  in  money,  or  in  money's  worth,  and  which  [199] 
originall}-  having  consisted  of  different  minor  sums,  were  consolidated  ultimately 
into  one  sum,  secured  by  a  bond  for  £2400.  I  agree  entirely  with  that  wliich  Mr. 
Baron  Wood  has,  in  his  able  judgment,  reported  in  the  fifth  volume  of  Mr.  Price's 
Reports,  admitted,  and  which  no  one  can  doubt,  namely,  that  when  a  person  claiming 
to  be  a  creditor  of  another  stood,  at  tlie  time  when  tlie  money  was  said  to  have  been 
advanced,  in  the  relation  of  solicitor  or  attorne}'  to  the  borrower  as  his  client, — Mr. 
Morgan  was  Sir  Watkin  Lewes's  attorney, — it  would  not  be  sufficient  for  him,  in 
order  thoroughly  to  substantiate  his  claim  against  his  client,  mei'ely  to  produce  tlie 
instrument  of  security,  even  though  tlie  security  be  a  bond  ;  he  must  go  further.  Now, 
the  question  on  this  point  of  the  case  is,  whether,  taking  the  whole  facts  of  the  case 
together,  Mr.  John  Morgan  has  not  gone  furtlier,  and  whether  lie  has  not  gone  suffi- 
ciently far  to  have  justified  the  Master  in  coming  to  the  conclusion  to  which  he  ca.me 
in  the  first  report, — the  general  report,  made  the  subject  of  exceptions  when  the  de- 
cree of  the  6th  of  July  1829,  which  is  appealed  from,  was  pronounced.  I  agree  with 
the  affirmative  of  that  proposition  ;  I  hold  that  tlie  affidavit  of  John  Morgan  was  not 
only  admissible,  but  I  am  further  of  opinion,  that  whether  we  take  the  circumstances 
in  which  it  was  made,  whetlier  we  consider  the  position  in  which  Sir  Watkin  Lewes 
liad  voluntarily  placed  himself,  whether  we  consider  his  refusal  to  avail  himself  of 
the  opportunitOr  given  of  teJling  his  own  story  on  oath,  or  go  back  to  the  order  of  the 
13th  of  November  1818,  under  which  that  affidavit  was  let  in,  or  whether  we  go  back 
the  whole  length  of  tJie  proceedings,  and  consider  the  manner  in  which  Sir  Watkin 
had  proceeded,  and  the  manner  in  wliich  he  had  failed,  even  [200]  to  attempt  to*  offer 
evidence  in  support  of  the  allegations  of  the  bill  ;  that,  in  aU  those  views,  and  upon 
all  those  grounds,  it  was  not  only  competent  to  the  Master  to  take  into  his  account 
the  affidavit  of  Mr.  Jolin  Morgan,  which,  it  is  not  denied,  was  admitted  by  force  of 
the  order  I  have  last  adverted  to,  but  that  he  was  bound  to  give  it  great  weight  ;  that 
it  was  not  only  admissible,  but  entitled  to  the  greatest  credit;  and  I  think  I  shall 
demonstrate  to  your  Lordships  that  it  was  in  the  circumstances  all  but  conclusive 
of  that  to  which  Jolm  Morgan  swore. 

First,  a  bill  was  filed  against  Mr.  Morgan  ;  charge  upon  charge  was  heaped  upon 
him  in  tliat  bill ;  there  was  hardly  a.  security  he  had  that  was  not  impeached  ;  there  was 
hardly  a  fraud  that  could  be  committed  which  he  was  not  charged  with  ;  there  was 
hardly  an  accusation  that  could  be  made  tliat  was  not  urged  against  him  ;  and, 
among  other  things,  many  transactions  were  inqieached  which  now  stand  undisputed, 
and  the  decree  establishing  which  is  not  appealed  against.  But  I  dwell  not  much 
upon  this  topic,  though  it  carries  me  one  step  towards  my  conclusion.  To  support  a 
bill  so  framed,  seeking  to  cut  down  the  securities  of  a  creditor,  and  reflecting  niate- 
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rially  mi  the  character  and  conduct  of  u  jn'ofessioiial  uiau,  not  a  tittle  of  evidence  was 
adduced  by  the  phi-intiti',  nay,  not  even  an  attempt  was  made  to  establish  such  a  case : 
while  the  answer  of  Mr.  Morg'an,  more  or  less,  strenuously  denied  the  charfres,  and  set 
up  his  own  case.  Then  came  the  affidavit  of  Mr.  Morgan.  How  does  that  get  into 
Court/  It  is  easy  to  say  that  a  man's  own  oath  shall  not  avail  him  ;  that  a  man  shall 
not  decide  tlie  cause  by  his  own  affidavit,  made  on  his  own  behalf  ;  it  is  easy  to  say 
a  party  is  no  witness  for  himself.  True;  but,  at  all  events,  there  is  the  oath  [201] 
of  Mr.  Morgan  against  the  unsworn  allegation  of  Sir  Watkin  Lewes  in  his  bill.  But. 
moreover,  admitting  Mr.  Morgan  to  be  a  solicitor,  and  to  have  acted  as  a  solicitor  of 
the  plaintiff;  admitting  that  he  is  liable  tO'  the  rules  governing  solicitors  in  their 
dealings  with  tlieir  clients,  and  the  bare  production  of  that,  which  would  Ije  sufficient 
ground  for  a  judgment  in  other  cases,  najnely,  the  instrument  constituting  his  secu- 
rity, is  not  here  sufficient;  admitting  both  the  fact  and  the  doctrine  of  the  Court,  let 
us  look  at  tlie  peculiar  nature  of  this  affidavit,  and  the  circumstances  in  which  it  wa.* 
allowed  to  be  made  use  of. 

The  order  to  which  I  have  adverted  of  the  l.'5th  of  November  181S,  is  a  substitute 
for  an  order  nisi-  of  the  25th  of  June  1818,  calling  upon  Sir  Watkin  Lewes  to  show 
cause  why  the  state  of  facts  of  John  Morgan  should  not  be  taken  as  confessed  by  Sir 
Watkin  Lewes.  The  reason  which  induced  the  Court  to  make  that  order  of  the  25tli 
of  June  1818,  was,  that  tliere  was  noi  possibility  of  getting  Sir  Watkin  Lewes  to 
answer  the  interrogatories  which  had  been  filed.  Mr.  Morgan  had  e.xhibited  his 
interrogatories  in  the  accustomed  manner  of  tlie  Court,  but  no  power  on  earth  could 
e-vtract  an  answer  from  Sir  Watkin  Lewes.  When  the  Court  found  that  they  could 
not  attain  tliat,  which  Mr.  Morgan  was  entitled  to.  najnely  tlie  examination  of  the 
plaintiff  on  oath,  they  were  then  induced  to  make  the  order  of  June  1818,  calling  ujiun 
him  to  show  cause  why  the  statement  of  Mr.  Morgan  should  not  be  taken  pro  confessn. 
This  was  found  to  be  irregular  ;  it  was  an  order  which  the  Court  found,  on  further 
consideration,  it  could  not  abide  by,  and  being  an  order  m-ii,  on  cause  being  shown 
it  was  discharged,  but  discharged  for  the  purpose  of  substituting  the  order  of  the 
13tli  of  November  [202]  in  its  place.  Now  let  us  attend  to  that  order,  for  it  is  a 
most  material  step  in  the  cause.  After  discharging  the  order  of  the  25th  of  June, 
"  it  is  ordered  tliat  in  case  the  said  plaintiff  should  make  default  in  filing  his 
examination  tO'  the  interrogatories  exhibited  by  the  said  defendant  John  Morgan 
before  tlie  Deput}'  Remembrancer,  for  his  examination,  by  the  first  day  of  the  then 
next  Hilary  term,"  (giving  him,  your  Lordships  perceive,  more  tJian  twO'  moutlis, 
from  the  13th  of  November  to  the'  23d  of  January,  after  all  the  defaults  he  had 
already  made,)  "  the  said  John  Morgan  should  be  at  liberty  to  make  an  affidavit  of 
the  several  facts  to-  which  the  said  interrogatories  so  exhibited  b}-  him  for  the  said 
plaintiff's  examination  were  intended  tO'  apply,  which  affidavit  the  said  Deputy 
Remembrancer  was  then  tO'  take  into  his  consideration."  This  order,  tlierefore,  gave 
the  defendant  leave  to  make  his  own  statement,  on  oath,  of  his  own  case,  and  tlie 
Deputy  Remembrancer  was  to  take  that  statement  intO'  his  consideration  in  tlie 
further  proceedings  in  the  cause,  provided  Sir  Watkin  Lewes  contumaciously  per- 
severed in  refusing  to  answer  the  interrogatories  which  Mr.  Morgan  had  filed  against 
him. 

The  Chief  Baron,  in  his  judgment,  relied,  I  think,  too  much  upon  the  consideration 
that  tliis  affidavit  of  Mr.  Morgan  was  only  tO'  be  receivable  in  evidence,  and  was  not 
ordered  to  be  binding  upon  the  Remembrancer.  I  agree  in  that  opinion.  But 
though  tlie  exigency  of  the  order  did  not  require  that  it  should  be  binding  upon  the 
Remembrancer.  I  am  about  to  show  tliat  the  circumstances  in  which  the  order  was 
made,  and  still  more,  in  which  the  affidavit  was  made  and  filed  under  that  order, 
were  such  as  to  make  it,  in  all  reason  and  upon  all  principle,  the  bounden  duty  of 
the  Remembrancer  and  of  the  Court,  when  the  report  should  [203]  come  before  it  as 
a  matter  calling  for  ultimate  decision,  to  give  the  greatest,  I  had  almost  said  the  most 
ii^.plicit,  credit  to  the  affidavit  of  John  Morgan.  Sir  Watkin  Lewes  was  toi  have 
about  ten  weeks  to  repent  of  the  course  he  had  taken,  to  abandon  his  contumacious 
refusal  to  answer,  and  to  put  in  his  examination.  He  did  no  such  thing.  With  a 
power  of  answering  he  chose  to  be  silent ;  with  liberty  given  to  him  to  tell  his  own  tale 
on  oath,  he  chose  to  abandon  that  privilege;  with  facilities  afYorded  him,  which. 
above  all  others,  no  honest  party,  conscious  tliat  he  had  nothing  to  conceal,  and  satis- 
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tied  that  his  ease  T\as  a  sound  one,  would  have  coveted,  naiiieh%  the  libert}'-  of  tellinijr 
his  own  story,  and  making  it  evidence  for  himself,  he  rejected  the  proffered  boon. 
repudiated  the  privilege  given  him  and  remained  as  silent  as  before.  This  he  did 
with  this  alternative  levelled  at  him  by  the  order  of  the  13th  of  November,  181S,  that  if 
lie  did  not  answer  upon  liis  oath,  not  merely  he  should  lose  the  opportunity  which  other 
litigants  consider  of  great  advantage,  namely,  of  having  his  own  affidavit,  in  answer 
to  the  interrogatories,  taien  as  a  portion  of  tlie  evidence  in  the  cause,  but  his 
adversary,  John  Morgan,  should  be  allowed  to  come  in  with  his  affidavit,  and  to  tell 
his  story  upon  his  oath  ;  yet  still  he  would  not  swear.  This  to  my  mind  is  con- 
clusive. 

It  has  been  suggested  on  behalf  of  Sir  Watkiu  Lewes,  that  he  was  not  a  man  of 
good  judgment,  or  clear  understanding  ;  bvit  he  liad  a  keen  sense  of  his  own  interests  ; 
he  knew  his  O'wn  affairs;  he  was  well  educated,  intelligent,  and  acute;  he  was  a 
barrister  of  some  standing  before  lie  quitted  tlie  bar  ;  a  man  engaged  in  business 
all  his  life ;  a  man  of  litigious  habits,  who  scarcely  ever  allowed  a  day  to  pass,  when 
a.  motion  could  be  made  foT  or  against  him  in  the  [204]  course  of  his  cause,  witliout 
attending  it  himself  in  person.  To  say  that  he  was  not  aware  of  the  consequences 
of  his  not  complying  with  the  former  orders,  and  answering  his  adversary's  inter- 
rogatories, is  unreasonable ;  to  pretend  tliat  he  was  not  aware  of  the  necessaiy  effect 
of  the  order  of  the  13th  of  November,  1818,  and  that  the  consequence  was  not  present 
to  his  mind  as  of  necessity  following,  namely,  that  Mr.  Morgan's  affidavit  would  be 
let  into  the  cause  in  default  of  his  answering,  is  vain  and  fanciful.  No  one  acts 
without  some  reason  in  important  matters;  no'  one  acts  without  some  motive.  Can 
man's  imagination  conceive  any  but  one  reason,  any  but  one  motive,  which  could 
seal  the  lips  of  Sir  Watkin  Lewes,  after  the  order  of  the  13th  of  November  1818,  and 
prevent  his  adopting  tlie  favourable  alternative  when  the  Court  gave  him  his  choice 
of  answering  the  interrogatories?  One,  and  but  one,  reason  can  any  man's  imagin- 
ation devise  for  such  conduct,  consistently  with  the  belief  of  Sir  Watkin  being  a 
person  of  sound  mind,  namely,  that  he  knew  that,  if  he  were  tO'  answer  the  inter- 
rogatories upon  his  oa.tli,  and  to  answer  truly,  he  must  tell  a  story  more  unfavourable 
to  himself  than  any  which  John  Morgan  would  tell.  I  doi  not  stop  short  of  that 
conclusion,  tliat  he  was  aware  that  nothing  which  Morgan  would  truly  swear  against 
him  would  be  worse  for  him  than  that  which  he  himself,  if  he  told  the  truth,  must 
swear  in  answer  tO'  Morgan's  interrogatories :  I  go  furtlier,  and  infer  tliat  it  would 
be  more  to  his  prejudicei  to  tell  tlie  story  himself  than  to  have  tlie  story  told,  which  he 
expected  to  proceed  from  Morgan.  It  was  this  among  other  reasons  which  prevented 
Sir  Watkin  Lewes  from  swearing  ;  there  is  no  other  way  of  explaining  his  refusal 
to  answer,  and  his  embracing  the  alterna^[205]-tive  of  accepting  the  case  made  by  his 
adversary's  evidence. 

From  this  conclusion,  what  inference  can  be  drawn  but  that,  in  effect.  Sir  Watkin 
Lewes's  affidavit  is  before  us.  It  may  be  called  John  Morgan's,  but  it  appears  to  me 
that  in  truth  it  is  Sir  Watkin  Lewes's,  for  he  had  the  opportunity  of  telling  his  own 
story,  and  was  warned  that  if  he  did  not,  his  adversary  should  be  heard  to  tell  his  ; 
when,  tlierefore,  he  embraces  the  alternative  of  silence,  and  prefers  his  adversary 
being  heard,  he,  in  effect,  gives  credit  to  that  story;  dutfi'  facet,  loquitur,  and  tlie 
affidavit,  by  acquiescence,  may  be  considered  as  his  oiwtl;  it  may  be  called  the  affi- 
davit of  John  Morgan,  but  it  is  in  reality  the  statement  of  Sir  Watkin  Lewes.  This, 
then,  is  the  common  case  of  a  party  swearing  against  another,  that  other  having  the 
opportunity  of  answering  and  abandoning  that  opportunity,  and  allowing  tJie 
affidavit  of  his  adversary  to  stand  against  him  ;  and  it  is  every  day's  practice,  in  all 
the  Courts  on  both  sides  of  Westminster  Hall,  in  such  a  case,  tO'  hold  the  party  tha.j 
does  not  answer,  as  confessing  that  he  lias  no  answer  toi  make  to  his  adversary's 
statement,  and  as  clothing  his  adversary's  statement  with  a  full  and  conclusive 
authority  against  him. 

Those  are  the  grounds  upon  which  I  hold  that  the  affidavit  of  John  Morgan,  admit- 
ted under  the  order  of  the  13tli  of  November  1818,  is  not  only  competent,  but  almost 
conclusive  evidence  of  the  fact  of  the  advance  of  the  money  which  he  therein  sets  forth. 
He  produces  also  the  instrument  in  confirmation  of  his  statement,  tlie  instrument 
being  not  sufficient  of  itself  only,  because  he  stands  in  the  relation  of  a  solicitor  to  a 
client;  but  then  the  instrument  is  corroborative  of  the  affidavit.     This  view,  which 
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I  have  now  [206]  taien,  disposes  of  a  large  portion  of  tlie  c;i«e;  it  disiposes  of  tiiose 
exceptions  which  were  taken  by  the  Appelhxnt  toi  tlie  Master's  second  report,  and 
which  were  over-ruled  by  tlie  Court  below  ;  I  mean  the  report  of  the  10th  of  December 
1828,  by  which  the  Master  disallowed  the  sum  of  £2400  and  alloiwed  in  lieu  of  it 
£1350.  I  shall  enter  into  the  details  of  that  report  when  I  come  to  the  particular 
alterations  which  I  think  ought  to  be  made  in  the  decree  made  on  further  directions. 

I  proceed  now  to  observe  upon  other  questions  raised  by  tlie  consideration  of  tliat 
report  of  the  10th  of  December  1828.  One  objection  I  have  tx>  that  report  is  a 
material  one,  but  I  know  not  wliether,  in  point  of  regularity,  I  should  not  object  to 
the  whole  of  it ;  for  I  have  great  doubt,  and  much  more  than  doubt,  of  the  propriety 
of  the  order  which  was  made  on  the  .'id  of  May  1827,  referring  back  to  the  Master  to 
review  the  report  which  had  been  made  on  tlie  11th  of  December  1826;  I  have  a 
strong  opinion  against  the  fitness  and  regularity  ol  that  order,  referring  back  the 
report;  if  it  ought  not  to  have  been  referred  back,  tliat  would  put  an  end  to  the 
report  of  the  10th  of  December  1828,  which  was  founded  upon  the  reference.  The 
former  report  was.  reviewed  in  consequence  of  that  order ;  it  was  altered  and  re-con- 
stinicted  on  principles  dictated  by  that  order,  the  erroneous  order,  in  my  opinion, 
of  the  3d  of  May  1827.  I  shall  proceed  tO'  state  the  grounds  on  which  I  differ  from  the 
Court  below,  as  to  that  order. 

With  respect  to  tlie  report  of  the  11th  of  December  1826,  the  more  I  consider  it 
the  less  objection  I  am  disposed  to  make  to  it,  whether  in  reference  tO'  the  evidence 
in  tlie  whole  case,  or  its  alleged  consistency,  on  the  one  hand,  or  tlie  discrepancy  set 
up,  upon  the  [207]  other,  witli  the  previous  orders  of  your  Lordships'  House.  I  do 
not  incline  to  think  that  it  materially  differs  from  those  orders;  I  am  quite  certain, 
that  witli  those  orders,  the  report  of  December  1828,  which  was,  as  it  were,  forced 
upon  the  Master  by  the  order  of  the  3d  O'f  May  1827.  cannot  so  well  stand  as  can  the 
report  of  December  1826.  But  it  is  not  necessary,  in  the  view  I  have  taken,  to  go 
much  at  large  into  that  question  ;  for  I  am  of  opinion,  that  it  was  irregular  in  the 
Court,  and  contrary  to  the  rules  of  practice,  to  send  back  to<  the  Master  the  report  of 
the  lltli  of  December  1826.  No  eKceptions  had  been  taken  by  the  Respondents,  nor 
had  any  previous  objections  ever  been  brought  in  before  the  Master  tO'  that  report; 
it  was  sent  back  to  the  Master  as  upon  disapproval  of  the  report  itself  by  the  Court, 
and  a  further  inquiry  was  directed  by  an  order  made  the  3d  of  May  1827,  upon  a 
hearing  for  further  directions.  Now,  generally  speaking,  that  cannot  be  dome ;  the 
practice  of  the  Court  proliibits  it,  wisely  and  upon  solid  grounds.  Tlie  Master  ought 
not  to  be  surprised  by  the  exceptions,  without  notice  being  given  him  by  way  ol 
objections.  I  take  the  rule,  as  fixed,  to  be  that  you  cannot  except  tO'  the  Master's 
report  without  first  taking  objections  before  tlie  Ma.ster.  If  it  sliould  so:  happen  that 
a  party  is  taken  by  surprise  when  he  means  to^  except,  and  if  from  accident,  or  any 
contrivance,  or  through  excusable  neglect,  he  has  been  deprived  of  the:  opportunity 
of  regularly  taking  in  his  objections  to  tlie  report,  he  may  file  an  affidavit  showing 
the  circumstances,  explaining  in  what  the  surprise  consists  and  tracing  it  to.  its 
source.  If  he  shows  that  he  has  been  surprised  by  the  sudden  signing  of  the  Mastei-'s 
report,  or  anytliing  which  precluded  him  from  the  opportunity  oi'  taking  in  his 
objections,  on  satisfying  [208]  the  Court  of  that,  by  affidavit  of  the  fact,  he  may  have 
special  leave  of  tlie  Court  tO'  file  exceptions,  without  having  previously  taken  in 
objections  before  tlie  Master ;  that  is  the  practice  of  the  Court,  and  from  that  practice 
the  order  of  tlie  3d  of  May  1827  was  a  departure. 

But  this  is  not  all.  'There  is  a  general  order  of  Court  of  tlie  20th  of  July  1793, 
which  prohibits  exceptions  fro«i  being  received  to  a  report,  except  on  the  signature 
and  certificate  of  counsel  that  he  has  examined  them  and  tliinks  tliem  well  founded  ; 
and,  moreover,  there  is  a  deposit,  being  half  the  amount  of  what  is  deposited  in  the 
case  of  an  appeal,  which  is  £20,  as  a  security  for  costs  to  the  otlier  party,  in  case  the 
exceptions  are  over-ruled.  It  is  not  mere  matter  of  form  but  of  substance,  tJiat 
parties  should  not  be  allowed  to  pass  by  all  those  regulations ;  that  in  the  first 
instance  objections  should  be  taken,  sO'  that  the  Master  may  reconsider  the  matter 
referred  to  him  and  make  a.  right  report,  instea-d  of  one  open  tO'  exception  ;  other- 
wise needless  litigation  would  be  occasioned  in  the  Court  when  the  report  might  have 
been  set  right  in  the  Master's  office.  In  tlie  next  place,  there  is  the  security  to  the  other 
party  tliat  he  shall  have  the  certificate  of  counsel,  and  to  tlie  Court  that  its  time  shall 
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not  be  needlessly  occupied  ;  and  there  is  adso  the  security  by  the  deposit.  15ut  if 
parties,  without  makin.fi:  objections  to  the  report,  while  still  before  tlie  Master, 
without  securit}^  against  frivolous  objections,  by  the  deposit  and  signature  of  counsel, 
shall  be  permitted,  on  the  liearing  for  further  directions,  to  raise  exceptions  and  to 
have  the  whole  matter  referred  biwk  to  the  Master  on  those  exceptions  so  taken,  it  is 
clear  that  all  tlie  regulations  which  have  been  madie  for  tlie  benefit  of  the  Court  and 
the  suitors,  [209]  to  save  time  and  to  avoid  unnecessary  litigation  and  axpense,  are 
all  useless. 

Cases,  were  referred  to,  in  which  it  is  said  that  the  Court  will  upon  further 
directions  alter  the  Master's  report.  I  do'  not  deny  that  tliere  are  authorities  to  that 
efi'ect.  But  I  hold  that  the  only  case  in  which  the  Courti  will  upon  further  directions 
disallow  a  re]50'rt.,  is,  where  there  is  error  in  law  appearing  on  the  face  of  the  report, 
which  would  be  a,  blot  upon  the  proceedings  of  the  Court,  in  which  case  the  Court  will 
!-et  that  error  right,  upon  a  hearing  for  furtJier  directions.  In  Adams  v.  C'/a,rtim 
(6  A'es.  226),  Sir  William  Grant  says,  "  No  exception  is  taken  to  the  report,  but  the 
\\hole  matter  appears  on  the  face  of  it,  and  therefore  it  is  contended  that  it  is  open 
to  inquire  whether  the  Master's  conclusion  is  right,  and  I  apprehend  it  is  so'  open ;" 
and  lie  inclined  to  the  consideration  of  the  matter,  and  came  to  a  different  conclusion 
from  tliat  to  which  the  Master  had  come  in  his  report.  But  how  can  the  Court  apply 
this  practice  tO'  other  cases,  except  by  taking  the  proposition  negatively,  and  laying 
down  that,  though  tlie  error  does  not  appear  on,  tlie  face  of  tlie  report,  there  may  still 
be  exceptions  regularly  and  formally  taken?  But  that  is  contrary  to  the  case  of 
Brudie  v.  Barry  (1  Jac.  and  W.  470),  wliere  it  is  said  that,  "  on  a  petition  to  confirm  a 
report,  and  praying  consequential  directions,  a  party  cannot,  witliout  presenting  a 
counter  petition,  slio^w  cause  against  tlie  confirmation,  except  upon  grO'Unds  appear- 
ing on  the  face  of  tlie  report."  In  the  present  case  no.  error  appeared  on  the  face  of 
the  report ;  but  still  it  was  referred  back  to  the  Master  to  enter  intO'  a  new  inquiry. 
I  hold  that  it  was  erroneously  referred  [210]  back,  and  so  far  that  the  order  of  the  3d 
of  May  1827  was  wrong. 

But  even  if  the  report  had  been  regularly  referred  back,  even  if  we  had  a  right  to 
listen  to  the  contention  on  the  part  of  the  Respondents,  if  leave  had  been  asked,  and 
the  Court  had  given  them  leave  to  file  exceptions  without  that  previous  procedure  of 
carrying  in  objections  before  the  Master, — which  I  hold  to  be  matter  of  substance 
as  well  as  form, — it  appears  to  me  that  this  order  of  the  3d  of  May  1827  could  not  be 
correct ;  tliat  it  woaild  have  been  erroneous  to  have  referred  back  the  report  on  the 
ground  taken  hy  the  Chief  Baron,  namely,  tliat  that  report  could  not  stand,  tliough 
not  excepted  to,  because  a.  judgment  of  the  House  of  Lords  was  set  at  nought  by  it, 
the  report  being  contrary  to.  an  order  of  the  House.  I  have  showed  that  it  was  not 
contrary  to  tlie  order  of  tlie  House,  and  that  therefore  on  that  ground  the  order  of 
May  1827  was  not  warranted.  I  have  tliought  it  fit  to.  address  myself  thus  par- 
ticularly to  this  part  of  the  case,  because  it  has  been  a  good  deal  argued  at  your 
Lordships'  bar,  but  I  knew  not  that  it  was  necessary  to  the  alteration  which  I  am  about 
to  propose  in  the  decree. 

I  now  come  to  tlie  tliird  question,  that  which  rela,tes  to.  interest  not  being  allowed 
on  the  judgments.  That,  generally  speaking,  judgments  do  not  carry  interest,  either 
at  law  or  in  equity,  is  admitted,  unless  there  be  something  special  in  tlie  dealing  of 
the  parties,  or  some  agi-eement  between  them,  or  some  otlier  order  made  in  the 
particular  case  to  take  it  out  of  the  general  rule.  I  find  tliat  in  this  case  tliere  is  a 
peculiarity  and  special  matter  quite  sufficient  for  the  purpose.  In  the  first  place, 
the  warrant  of  attorney,  [211]  with  the  memorandum  indorsed,  on  wliicli  judgment 
was  entered  up  in  Trinity  term  1778,  specified  in  the  defeasance,  that  the  within 
warrant  of  attorney  was  to  secure  tlie  sum  of  £1142.  together  with  tlie  lawful  interest 
fur  the  same.  Now  if  that  warrant  is  in  the  cause  ccuUt  qtiet^tia  ;  but  supposing  that 
it  is  out  of  the  cause — a  reference  to  it  was  much  objected  to  on  tlie  argument,  and  I 
did  not  feel  satisfied  that  I  was  entitled  to  import  it  into  tlie  cause — but.  supposing  we 
leave  it  out  entirely,  I  am  still  of  opinion  that  interest  should  be  allowed  upon  this 
judgment.  First  of  all,  nothing  can  be  more  harsh  or  less  equitable  than  that  the 
monies  which  John  Morgan  received,  the  rents  of  Sir  Watkin  Lewes,  of  which  he  had 
perception,  should  be  all  charged  with  interest  against  him,  and  in  favour  of  Sir 
Watkin,  and  yet  that  the  monies  which  he  advanced  for  Sir  Watkin,  and  for  securing 
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whicli  he  had  recovered  judsrnients,  should  bear  nO'  interest.  In  tlie  next  phu-e,  can 
anythinn;  be  more  extraordinary  than  the  judicial  opinion  which  liolds.  tiiat  the 
words  of  the  order  or  decree,  or  whatever  it  may  be,  embracing  "  securities,  mort- 
gages, bonds  and  costs,"  do  not  embrace  judgments?  And  yet  that  is  the  construction 
which  has  been  supported  in  the  Court  below.  That  interest  should  be  allowed  on  the 
bonds  and  not  on  the  judgments  is  not  a  very  consistent  proposition. 

Let  us  look  at  the  order  of  the  lltli  of  July  1810,  the  governing  order,  as  I  think, 
upon  this  point,  and  see  whether  a.  reasonable  doubt  can  be  entertained  that  under 
the  tenn  "  securities,"  judgments  must  be  comprehended.  There  is  a  judgment 
entered  up  on  tlie  part  of  the  Appellant,  on  a  warrant  given  by  the  person  who  had 
borrowed  the  money,  to  the  person  who  had  advanced  it.  The  question  is  whether, 
in  [212]  legal  acceptation,  or  common  parlance,  judgments  of  any  kind,  but 
especially  a  judgment  entered  up  on  the  warrant  to  confess  a  judgment,  given  by 
the  debtor  to  the  creditor,  does  not  come  within  the  descri]ition  of  "  securities  "  in 
the  order  of  July  1810  ;  that  order  obtained  by  Sir  Watkin  Lewes,  and  consented  to 
on  the  part  of  his  adversaries,  was,  "  that  the  Deputy  Remembrancer  should  take 
an  account,  and  make  a  separate  report  of  the  principal  .and  interest  due  to  the 
said  defendants,  or  claimed  to  be  due  to  them,  or  any  or  either  of  them,  upon  the 
securities  in  that  cause  mentioned,  and  otherwise,"  etc.  His  Lordship,  after  read- 
ing the  order,  as  set  forth  p.  173,  sit-pra,  proceeded:  I  entertain  no  doubt,  on  the 
whole  matter,  that  the  word  securities  includes  and  comprehends  this  judgment 
as  much  as  any  other  security. 

This  construction  of  that  order  affects  a.  very  material  part  of  the  case,  for  it 
affects  a  sum,  large  unfortunately  from  the  elllux  of  time,  ai-ising  from  the  accumula- 
tion of  interest,  with  rests,  which  that,  order  of  the  11th  of  July  1810,  gives  upon 
the  sums  contained  in  the  two  judgments,  one  for  £1142  entered  up  in  the  Court 
of  King's  Bench,  in  Trinity  term  1778;  the  other  for  £569,  entered  up  in  the  same 
Court  in  Easter  term,  1779  ;  there  is  therefore  to  be  accounted  for  the  interest  which 
ought  to  have  been  allowed  upon  the  sum  of  £1700  and  a  fraction,  being  the  amount 
of  those  two  judgments  mentioned  in  the  report  of  the  11th  of  December  1826,  sent 
back  to  be  reviewed  by  the  order  of  the  •3d  of  May  1827,  but  which,  in  my  opinion, 
ought  not  to  have  been  sent  back. 

I  have  now,  my  Lords,  gone  through  the  whole  of  the  three  points,  on  which  I 
find  it  impossible  to  agree  [213]  with  the  Court  below.  There  remains  only  the 
question  of  costs  for  me  to  consider,  and  upon  that  I  did  not  profess  to  feel  any 
great  doubt  when  the  case  wi\s  last  before  your  Lordships.  We  are  here  dealing 
with  the  case  of  mortgagor  and  mortgagee,  and  unless  we  can  find  anything  to  ex- 
cept it  from  the  general  rule,  the  costs  of  the  mortgagee  must  be  allowed  to  him.  That 
is  the  general  rule.  There  are  eases  of  exception  to  that  rule,  but  it  lies  on  the  mort- 
gagor to  show  the  ground  of  excejition,  and  that  is  not  done  here :  I  am  therefore  of 
opinion  that  costs  ought  to  have  been  given.  The  order  of  the  20tli  of  June  1801 
(the  order  for  the  first  separate  report,  p.  168,  supra),  was  obtained  by  Sir  Watkin 
Lewes,  resisted,  as  I  understand  it  to  have  been,  by  Mr.  Morgan,  and  imposed  upon 
him  by  the  Court  in  favour  of  Sir  Watkin.  It  is  hardly  possible  tO'  say  how  much  of 
this  tedious  and  costly  litigation  sprang  from  that  order  ;  if  I  were  tO'  say  nine 
parts  in  ten  of  the  whole  costs  have  originated  in  that  order, — if  I  were  to  say 
99  parts  in  a  100  of  the  difficulties  which  have  occurred,  have  arisen  from  the  same 
source, — I  should  hardly  exaggerate ;  if  I  were  tO'  say,  that  from  that  order  arose 
the  complexity  and  obscurity,  which  involve  every  part  of  the  case,  and  which  leave 
me  in  the  predicament  of  not  being  quite  certain,  even  at  this  moment,  whether  I 
have  that  accurate  knowledge  of  it,  which  a  10th  part  of  the  time  that  I  have  given 
to  it,  if  bestowed  on  almost  any  other  case  that  I  have  ever  known,  would  have  en- 
abled me  to  feel  confident  that  I  had  attained.  I  am  sure  that  at  any  rate,  great 
difficulty  and  great  expense  have  resulted  from  that  unfortunate  order  of  June 
1801,  which  was  made  in  substitution  for  a  different  order,  under  which  [214]  the 
parties  had  been  acting  since  the  month  of  July  1796. 

I  shall  now  shortly  go  over  the  different  parts  of  the  decree  in  which  I  differ 

with  the  Court  below;  I  shall  direct  a  copy  of  the  minute  in  my  hand  to  be  given 

tO'  Mr.  Courtenay,  and  I  am  glad  to  see  that  the  parties  have  the  benefit  of  Mr. 

Gurney's  note  of  that  which  I  have  stated.     It  is  desirable  that  the  note  should  also 
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be  communicated  to  Mr.  Courtenay,  that  he  may  more  perfectly  understand  what 
1  mean  to  express;  and  I  have  no  doubt  the  parties  will  furnish  it  to  him  for  his 
assistance  in  drawing  up  the  order  of  your  Lordships'  House,  so  that  every  error, 
as  to  the  details,  may  be  avoided,  and  an  accurate  decree  at  length  be  made.  First 
of  all,  I  sliall  advise  your  Lordships  to  alter  tlie  decree  of  the  3d  of  May  1827,  as  far 
as  it  refers  back  to  the  Master  the  report  of  the  11th  of  December  1826.  Secondly, 
I  shall  advise  your  Lordships  to  alter  the  order  of  tlie  12th  of  May  1829,  and  the 
decree  of  the  6th  of  July  1829,  over-ruling  tlie  Appellant's  exceptions  with  costs, 
and  confirming  the  report,  of  the  10th  December  1828,  and  to  declare  that  John 
Morgan  had  sufficiently  proved  his  advance  of  £2400,  in  respect  of  Sir  Watkin 
Lewes's  bond  or  bonds  (one  was  a  substitute  for  several  others),  and  therefore  that 
the  Master's  report  of  the  10th  of  December  1828,  ought  not  to  have  disallowed  the  sum 
of  £2431  13s.  Id.,  or  allowed  in  lieu  thereof  £1315  10s.  Thirdly,  to  declare  tliat 
interest  should  have  been  allowed  on  the  judgments  mentioned  in  the  report,  of  the 
nth  of  December  1826,  viz.,  on  the  sum  of  £1142,  and  £569.  Fourthly,  to  de- 
clare, that  so  far  as  is  necessaiy  for  working  out  the  object  of  those  declarations 
and  making  those  proposed  alterations,  the  order  of  the  [215]  20th  of  June  1801, 
should  not  have  been  substituted  for  that  of  tlie  2d  of  July  1706.  This  is  necessary 
for  effecting  the  views  which  I  am  submitting,  though  it  will  be  found  to  be  more 
of  form  than  anything  else.  Fifthly,  I  shall  advise  you  to  allow  the  order  of  the 
4th  of  February  1827,  over-ruling  tlie  Appellant's  exceptions,  and  to  allow  those 
exceptions  only  so  far  as  is  necessary  for  working  out  the  object  of  the  second 
and  third  declarations,  and  also  as  to  the  Appellant's  costs.  Sixthly,  to  alter  the 
order  of  12th  May  1829,  and  so  much  of  tlie  decree  of  the  6th  of  July  1829,— the 
main  operative  decree, — as  consists  of  formal  declarations  in  the  first  instance, 
and  also  as  far  as  regards  the  Appellant's  costs,  and  to  allow  him  his  costs  in  tliat 
belialf  in  which  he  is  ciiarged  with  the  Respondent's  costs. 

With  respect  to  tlie  cross  appeal,  I  advise  your  Lordships,  that  it  be  dismissed, 
and  the  judgment  of  the  Court  below  affirmed  on  that  behalf,  witli  the  costs  of  that 
appeal  to  F.  Morgan  ;  and  I  have  no  hesitation  in  saying,  tliat  I  am  moved  thereto 
by  this  consideration,  not  that  1  think  the  parties  were  not  obliged  to  bring  before 
tliis  House  the  cross  appeal ;  it  might  perliaps  have  been  avoided,  but  as  I  have  no 
power  of  allowing  the  Appellant,  the  representative  of  Mr.  Morgan,  his  costs  in 
the  principal  appeal,  I  am  disposed  on  that  account,  which  I  might  not  otherwise 
have  done,  to  allow  the  costs  in  the  cross  appeal  to  him.  the  Respondent  in  that 
appeal.  He  has  been  brought  here  by  this  erroneous  judgment  of  the  Court  below, 
and  in  consequence  of  the  conduct  of  Sir  Watkin  Lewes, — particularly  in  obtaining 
the  order  of  the  20th  of  June  1801,  in  offering  no  evidence  in  support  of  those 
charges  he  had  made  in  his  bill,  and  refusing  to  answer  the  interrogatories.  Those 
circumstances  make  me  regret  that  your  Lordships  cannot  [216]  give  to  the  party 
who  has  been  dragged  into  this  litigation,  his  costs  in  tlie  first  appeal,  which  is  the 
source  of  the  principal  expense  ;  but  he  is  Appellant,  and  therefore  we  can  give  him 
no  such  costs.  That,  however,  induces  me  to  think  that  he  ought  to  receive  his 
costs  in  the  appeal  in  which  he  is  Respondent,  though  if  that  had  stood  alone, 
1  might  not  liave  advised  your  Lordships  to  give  him  those  costs.  The  result  will 
be  to  give  liim  his  costs  in  the  cross  appeal,  but  to  give  no  costs  in  the  principal 
appeal  to  either  party,  each  paying  his  own  costs  in  that  appeal. 

I  should  also  advise  that  the  further  consideration  of  the  case  be  adjourned,  in 
order  to  prepare  the  minutes  of  the  order  for  carrying  into  effect  these  views  whicli 
1  have  detailed  to  your  Lordships. 

Tlie  further  consideration  of  the  case  was  adjourned  accordingly. 

The  following  is  in  substance  the  order  entered  on  the  minutes  of  this  date 
(Aug.  15).  It  is  ordered  and  adjudged,  that  tlie  said  order  of  the  Court  of  Ex- 
chequer, of  the  4th  of  February  1827,  over-ruling  the  exceptions  taken  by  the 
Appellant,  F.  Morgan,  to  the  Master's  report  of  the  11th  of  December  1826,  be, 
and  the  same  is  hereby  reversed,  and  that  such  exceptions  be  allowed,  and  that  it  be 
referred  back  to  the  Master  to  review  his  said  report.  And  it  is  further  ordered 
and  adjudged,  that  the  decretal  order  of  the  said  Court  of  the  3d  of  May  1827,  be, 
and  the  same  is  hereby  reversed  ;  and  tliat  the  decretal  order  of  the  said  Court  of 
the  12th  of  May  1829,"  be,  and  the  same  is  hereby  also  reversed:  and  that  the  ex- 
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ceptions  taken  to  the  Master's  report  of  the  10th  day  of  December  1828,  be,  and 
the  same  are  hereby  allowed.  And  it  is  further  ordered  and  adjudged,  that  so 
much  of  the  decretal  [217]  order  of  the  said  Court  of  the  6th  of  July  1829,  as 
directs  that  the  receiver  of  the  rents  and  profits  of  the  mortgaged  estates  should  pass 
his  final  account,  pay  in  his  balance,  and  be  thereupon  discharged,  and  the  re- 
cognizances entered  into  by  him  be  vacated,  be,  and  the  same  is  liereby  affirmed  ; 
and  that  the  residue  of  the  lastrmentioned  order  be,  and  the  same  is  hereby  reversed. 
And  it  is  further  ordered,  that  it  be  referred  to  the  Master,  to  tax  the  costs  of  the 
late  Respondents,  John  Morgan  and  Amelia  his  wife,  William  Farrer,  the  Rev. 
James  Morgan  and  Mary  Ann  his  wife,  Henry  Wilder  and  George  Morgan,  and  also 
the  costs  of  their  representatives  in  tlie  suit,  and  charge  the  same  against  the  mort- 
gaged estates,  and  ascertain  the  sum  due  and  owing  to  the  Appellant,  F.  Morgan, 
in  respect  of  the  principal,  interest  and  costs.  And  it  is  further  ordered  and  ad- 
judged, that  the  said  petition  and  cross  appeal  of  Herbert  Evans  be,  and  the  same 
is  hereby  dismissed  ;  and  that  the  said  Herbert  Evans  do  pay  or  cause  to  be  paid 
to  the  said  Respondent,  F.  Morgan,  tlie  sum  of  £230  for  his  costs  in  respect  of  the 
said  cross  appeal ;  and  the  House  doth  declare  tliat  F.  Morgan  is  entitled  to  be 
allowed  all  such  monies  as  have  been  paid  by  him  for  costs  or  otherwise,  under 
any  order  or  orders  which  are  hereby  revereed ;  and  he  is  to  be  at  liberty  to  apply 
to  the  Court  of  Exchequer  in  respect  thereof.     66  Lords'  Journals,  p.  993. 


[218]  APPEAL 

From  th^  Court  of  Chancery. 

The  Honourable  ROBERT  KING,— Appellant ;  THOMAS  IiAULF.T,— Respondent. 

[Mews'  Dig.  vii.  272.  S.C.  9  Bli.  N.S.  575  ;  and  in  Ch.  4  Sim.  223  ;  2  My.  and  K.  456. 
Discussed  in  Talbot  v.  Staniforth,  1861,  1  J.  and  H.  500,  and  O'Borke  v.  Boling- 
hroke,  1877,  2  A.C.  828.     See  the  Money-Lenders  Act,  1900.] 

An  expectant  heir,  under  pecuniary  pressure,  mortgaged  his  reversionary  estate, 
and  entered  into  other  obligations  to  secure  payment  of  goods,  purchased  at 
the  shop  prices,  with  the  intention  of  selling  or  othei-wise  disposing  of  them, 
for  the  purpose  of  obtaining  money  to  supply  his  immediate  wants  ;  his  father, 
the  tenant  for  life  of  the  estate  so  mortgaged,  was  privy  to  the  transaction, 
and  did  not  dissent;  the  expectant  heir,  on  receiving  the  goods,  so  dealt  with 
them  tliat  they  could  not  be  restored  to  the  mortgagee.  Held  by  the  Lords, 
affirming  the  decree  of  the  Co'Urt  below,  that  such  heir  had  no  equity  to  have 
the  transaction  rescinded,  or  to  be  relieved  against  the  securities. 

This  case  has  been  reported  twice  already,  first  bj'  Mr.  Simons,  4th  vol.  p.  223, 
upon  a  motion  for  an  injunction  to  restrain  the  Respondent  from  suing  the  Appel- 
lant on  the  securities  executed  by  him  ;  and  again  by  Messrs.  Mylne  and  Keene,  2d 
vol.  p.  456,  on  the  hearing  of  the  cause.  The  latter  contains  the  judgment  of  Lord 
Chancellor  Brougham,  whose  decree,  dismissing  the  Appellant's  bill  and  dissolving 
the  injunction  against  the  Respondent,  was  the  subject  of  this  appeal.  His  Lord- 
ship's judgment  having  proceeded  on  the  fact  of  the  Appellant's  father  being  aware 
of  the  nature  of  the  transaction  between  liim  and  tlie  Respondent,  and  consenting 
thereto,  the  evidence  produced  on  both  sides  on  that  and  on  other  facts  assumed  in 
the  judgment,  but  still  controverted  [219]  by  the  Appellant,  is  here  subjoined.  The 
depositions  will  also  serve  tO'  sliow  tlie  circumstances  of  the  case. 

The  following  is  the  substance  of  the  depositions  of  the  Appellant's  witnesses:  — 
Mr.  Serjeant  Lefroy  deposed,  amongst  other  things,  that  he  was  in  London  for  a 
few  days  in  the  beginning  of  September  1828,  and,  previously  to-  his  leaving  Ireland, 
had  been  requested  by  Lord  Lorton  to  see  Mr.  Newland  about  a  communication  which 
Lord  Lorton  had  had  witli  him  on  the  subject  of  a  sum  of  money  which  was  to  be 
advanced  by  tlie  Respondent  to  the  Appellant,  on  the  security  of  the  Appellant's 
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estates,  Lord  Lorton  having  stated  to  deponent  his  own  incompetency  to'  j  udge  how  far 
it  would  be  advisable  for  him  to  accede  to  the  proposal  which  had  been  made  by  Mr. 
Newland,  and  which  w-as,  that  Lord  Lorton  (as  his  lordship  informed  dejionent)  niipht 
have  an  assignment  made  to  him  of  such  security  as  the  Appellant  should  give  to-  the 
Respondent  for  the  sum  of  money  sO'  tO'  be  advanced  by  the  Respondent :  that  in 
consequence  of  such  request  deponent  called  upon  Mr.  Newland,  in  company  with 
his  son,  Mr.  Anthony  Lefroy  ;  and  Mr.  Newland  on  that  occasion  informed  deponent 
that  Respondent  was  about  to  lend  Appellant  a  sum  of  money,  amounting,  as  deponent 
then  best  recollected,  to  £8000  or  tliereabouts,  upon  the  security  of  the  Appellant's 
estates;  and  deponent  informed  Mr.  Newland  of  the  reason  of  deponent's  calling 
upon  him,  and  stated  that  Lord  Lort«n  understood  that  Respondent  would  be  willing 
to  assign  tO'  Lord  Lorton  any  security  the  Respondent  might  obtain  from  the  Appel- 
lant, so  as  to  enable  Lord  Lorton  to  get  a  control  over  the  property  of  tlie  Appellant, 
and  prevent  him  from  further  involving  himself:  deponent  stated  to  Newland  that  he 
was  anxious  to  know  [220]  whether  such  was  Respondent's  intention,  and  although 
he  found  from  Newland's  reply  that  there  was  a.  willingness  on  the  part  of  the  Respon- 
dent to  make  such  assignment,  yet  no  specific  agreement  for  that  purpose  was 
entered  into  between  deponent  and  Newland :  that  Mr.  Newland  showed  deponent 
a  draft  of  the  intended  mortgage,  and  deponent  looked  over  parts  of  it,  but  without 
paying  any  particular  attention  to  it,  and  did  not  read  it;  and  deponent  shortly 
afterwards  communicated  to  Lord  Lorton  what  passed  at  his  said  interview  with 
Newland  ;  and  deponent  further  stated,  that  neither  Mr.  Newland  nor  any  other 
person  did  at  that  interview,  or  at  any  other  time,  inform  him,  or  state  in  his  hearing, 
that  the  consideration  of  the  intended  mortgage  or  security,  or  any  part  of  such 
consideration,  was  to  be  formed  of  goods  sold  or  to  be  sold  by  Respondent  to  the  Appel- 
lant, and  that  he  did  at  such  interview  believe  and  understand  that  money,  and  money 
only,  was  to  be  the  consideration  for  the  intended  mortgage;  nor  did  he  at  any  time 
before  the  execution  of  tliat  security  know  or  suspect  that  the  consideration,  or  any 
part  of  it,  was  formed  of  goods. 

Mr.  Anthony  Lefroy,  son  of  Mr.  Serjeant  Lefroy,  and  son-in-law  of  Lord  Lorton, 
deposed,  among  other  things,  that  being  in  Loudon  for  a  few  days  in  the  month  of 
September  1828,  he  accompanied  his  father  to  tlie  house  of  Mr.  Newland,  at  the  request 
and  on  the  behalf  of  Lord  Lorton,  and  on  that  occasion  a  conversation  took  place 
between  deponent's  father  and  Newland  relative  to  some  money  transaction  between 
Appellant  and  Respondent,  but  deponent  did  not  take  any  active  part  in  the  matter 
thereof,  the  same  being  a  legal  matter  which  deponent  did  not  understand.  Newland 
did  not  on  the  occasion  of  the  said  interview,  [221]  or  at  any  other  time,  to  the  best 
of  deponent's  then  recollection,  inform  him  or  give  him  any  reason  to  know  or  suspect 
tliat  the  consideration  for  any  intended  mortgage  was  to  be  formed  wholly  or  in  part 
of  goods  sold  or  to  be  sold  or  delivered  by  the  Respondent  to  or  for  the  use  of  the 
Appellant ;  and  deponent  did  not,  to  the  best  of  his  then  recollection,  then,  or  at  any 
other  time,  inform  Lord  Lorton  that  goods  formed  or  were  intended  tO'  form,  or  be 
in  any  manner  connected  with  the  intended  mortgage. 

Mr.  John  Bridges  deposed,  that  he  was  in  1829  and  1830,  and  still  is,  employed  in 
partnership  with  N.  Mason,  as  solicitor  for  tlie  Appellant  and  Lord  Lorton,  and  in 
the  month  of  January  1829  deponent  did,  by  letter  and  notice,  on  their  behalf,  make 
several  applications  to  the  Respondent,  in  order  to  induce  him  to  receive  back  the 
o-oods  which  he  had  sold  to  the  Appellant,  and  to  deliver  up  tlie  securities  he  had 
taken  ;  and  deponent  believed  that  if  the  Respondent  had  agreed  to  comply  with  these 
applications,  the  Appellant  would  have  been,  by  the  assistance  of  Lord  Lorton,  in  .a 
situation  to  restore  to  the  Respondent  the  whole  of  the  goods  ;  and  deponent  believed 
that  the  Appellant  had  not  any  present  income  or  means  of  support  at  any  period 
between  the  month  of  September  1828  and  thei  month  of  September  1829. 

This  deponent,  on  his  cross-examination  on  the  part  of  the  Respondent,  said 
that  he  had  not  received,  nor  did  he  expect  to  receive,  any  money  from  Lord  Lorton, 
on  account  of  costs  in  this  suit,  nor  any  guarantee  as  to  the  payment  of  the  costs  of 
deponent  and  his  said  partner  in  conducting  this  suit;  in  fact,  they  had  already 
received  through  the  Appellant  a  sum,  which,  to  the  best  of  deponent's  belief,  would 
be  more  than  "sufficient  to  cover  the  costs,  and  deponent  had  no  reason  [222]  to 
believe  that  Lord  Lorton  would  in  any  manner,  as  to  costs,  or  in  any  other  pecuniary 
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point  of  view,  gain  or  lose  by  the  result  of  this  suit.  And  deponent  further  said 
that  the  balance  due  from  Mr.  Robins,  in  respect  of  the  net  proceeds  of  the  sale  of  the 
articles  in  question  in  the  cause,  was  in  the  first  instance  received  by  deponent  from 
Robins,  and  placed  to  the  credit  of  Lord  Lorton  in  his  account  with  deponent  and 
partner.  The  whole,  however,  of  the  balance  so  received  from  Robins,  together  with 
a  larger  sum,  was  forthwith  expended  by  deponent  and  his  partner  in  the  discharge 
of  private  debts  contracted  by  the  appellant,  and  for  which  Lord  Lorton  was  in  no 
way  liable,  so  tluTt  in  effect  no  part  of  the  proceeds  of  the  said  sale  wa.s  paid  to  Lord 
Lorton,  or  on  his  account. 

Lord  Lorton  deposed  that  Appellant  was  his  eldest  son,  was  then  26  or  27  years 
of  age,  and  entitled  to  a  reversionary  estate  in  fee,  subject  to  deponent's  life  estate, 
in  certain  lands,  etc.  in  Ireland,  and  in  the  re^settlemeut  of  these  lands,  etc.  When 
the  Appellant  was  about  2.3,  deponent  granted  him  an  allowance  of  £800  a  year  out  of 
said  lands,  which  was  the  only  property  the  Appellant  had  at  the  time  of  making  that 
settlement.  That  after  disposing  of  the  said  allowance  the  Appellant  had  not  any 
income  or  property  in  possession  for  his  support  until  his  marriage  in  December 
1829,  and  deponent  did  not  know  where  the  Appellant  resided  in  April,  May,  June. 
July,  August,  September  and  October  1828,  and  the  Appellant  did  not  duiing  any 
part  of  tliat  period  reside  with  any  of  the  members  of  his  family,  and  deponent  had 
not  any  sort  of  control  over  him  during  those  months.  The  Appellant  had,  in  or 
prior  to  the  month  of  September  1828,  involved  himself  in  pecuniary  embarrassments, 
but  deponent  did  not  at  tliat  time  know,  nor  had  he  [223]  the  means  of  ascei-taining 
the  extent  and  particulars  of  his  embarrassments,  nor  any  means  of  preventing  him 
from  increasing  tliem.  Deponent  knew  a  person  of  the  name  of  James  Ferrall,  from 
tlie  spring  of  1828,  and  became  acquainted  with  him  in  consequence  of  Ferrall's 
having  introduced  himself  to  him  by  h  letter  tO'  deponent's  brother,  stating  that  he 
(Ferrall)  had  he.ard  that  a  son  of  deponent's  was  then  in  the  hands  of  sharpers;  and 
in  consequence  of  the  said  letter  deponent  had  an  interview  with  Ferrall  in  Portland- 
place,  previous  to  which  deponent  had  not  any  knowledge  of  or  acquaintance  with 
him.  That  deponent  had  subsequent  interviews  with  Ferrall,  whO'  on  some  of  those 
occasions  informed  him  that  the  Appellant  was  endeavouring  to  raise  money  upon 
post  obits  in  various  ways,  and  particularly  a  large  sum  from  the  Respondent,  whom 
deponent  had  never  seen.  And  Ferrall  mentioned  Mr.  Newland  as  being  the  person 
in  treaty  with  the  Appellant  on  behalf  of  the  Respondent  in  respect  of  such  loan. 
And  deponent,  some  time  in  or  about  May  1828,  had  an  interview  with  Newland  for 
a  few  minutes  only,  when  Newland  made  some  proposition  to  him,  but  the  particulars 
of  which  he  did  not  recollect,  and  being  desirous  to  waive  the  business  altogether 
he  did  not  then,  or  at  any  time,  come  to  any  arrangement  with  any  person  on  the 
subject  of  such  proposition.  Deponent  requested  Mr.  Serjeant  Lefroy,  who  was  to 
pass  through  London  about  the'  end  of  the  sunmier  of  1828,  to  see  Newland  and  Fer- 
rall relative  to  some  proposition  made  or  about  to  be  made  on  the  part  of  the  Respon- 
dent respecting  loan  transactions,  in  which  the  Appellant  was  concerned,  with  a 
view  to  prevent  deponent  getting  into  difficulty  in  regard  to  the  said  transactions, 
as  he  had  reason  to  believe  that  the  said  [224]  persons  were  endeavouring  to  get 
deponent  to  enter  into  a.  counter  security  tO'  the  Respondent;  and  deponent  was 
afterwards  given  to  understand  by  Mr.  Lefroy  himself,  as  deponent  best  recollects, 
tliat  Mr.  Lefroy  did  see  Newland  respecting  the  said  matter,  but  what  occurred  at  such 
interview  deponent  did  not  know.  ^Vhen  he  requested  Mr.  Lefroy  to  see  Newland, 
he  believed,  from  what  passed  from  Newland  at  tlie  interview  he  had  with  him  at  the 
United  Service  Club,  that  the  Respondent  was  acting  bona  fide  through  Newland  with 
regard  to  the  loan  ol  £8000,  which  deponent  was  given  to  understand  had  been  made 
to  the  Appellant  by  the  Respondent,  and  respecting  a  mortgage  to  be  given  by  the 
Appellant  of  his  reversionary  estate,  but  deponent  does  not  now  recollect  whether  he 
did  or  did  not  form  any  belief  that  the  Respondent  would,  in  case  of  his  completing 
the  said  loan  transaction,  make  any  assignment  to  JJiis  deponent,  or  whether  deponent 
did  in  any  manner  interfere  in  such  matter.  Neither  Newland,  nor  Mr.  Anthony 
Lefroy,  nor  Mr.  Serjeant  Lefroy,  nor  the  said  James  Ferrall,  nor  any  other  person 
did,  at  any  time  prior  to  the  date  and  execution  of  the  mortgage  which  deponent  had 
been  given  to  understand  was  given  by  the  Appellant  to  the  Respondent  for  securing 
£8000  in  any  manner  inform  deponent,  nor  did  he  at  any  time  before  the  date  and 
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execution  of  such  mortgage  in  any  manner  learn,  or  for  any  reason  suspect,  that  any 
goods  formed  wholly  or  in  part  the  consideration  for  the  said  mortgage ;  and  deponent 
did  not  liear  anytliing  respecting  the  said  mortgage  until  after  it  had  been  executed  : 
and  upon  being  informed  that  articles  of  jewellery  formed  the  consideration  for  the 
mortgage,  it  was  proposed  to  deponent  by  some  of  his  friends  that  if  he  would  advance 
a  sum  of  between  [225]  -£2000  and  £3000  it  might  be  the  means  of  bringing  the 
matter  to  a  conclusion  with  the  Respondent,  and  deponent  did  assent  to  such  proposi- 
tion, with  a  view  of  getting  Appellant  clear  of  all  dealing  witii  the  Respondent ;  but 
whether  deponent  did  or  did  not  authorise  any  steps  to  be  taken  thereon  he  does  not 
now  recollect. 

Lord  Lortou,  in  his  cross-examination,  said  he  was  not  interested  in  the  event 
of  the  suit,  except  as  being  the  father  of  the  Appellant,  he  could  not  feel  indifferent 
to  his  success.  The  solicitors  for  the  Appellant  were  recommended  to  him  by 
deponent,  whose  solicitors  they  are,  and  with  them  deponent  was  in  occasional 
communication  on  the  subject  of  the  suit,  but  they  were  employed  by  the  Appellant 
himself,  and  acted  principally  under  his  direction.  Deponent  did  not  agree  or 
undertake  in  any  respect,  or  in  any  event,  to  pay  or  secure  the  costs  of  the  suit. 

Mr.  Ford  deposed  that  the  Appellant  was  in  gi-eat  pecuniary  embarrassment  in 
the  months  of  March  and  April  1828,  and  was  desirous  of  raising  a  loan  of  £8000  or 
£10,000;  that  some  time  in  April  or  May  in  that  year  Newland  called  upon  de- 
ponent and  asked  whether  he  was  not  concerned  for  the  Appellant,  and  on  deponent's 
answering  in  the  affirmative,  Newland  said  that  he  had  a  client  whO'  would  lend 
him  £10,000,  and  deponent  requested  to  know  the  name  of  the  client,  which  New- 
land  declined  giving;  and  he  then  asked  deponent  to  name  the  security,  which 
deponent  explained  to  him  to  be  the  securities  before-mentioned  ;  whereupon  Newland 
requested  deponent  to  furnish  him  with  an  abstract  of  the  title  to  the  property, 
and  in  consequence  thereof  deponent  did  shortly  afterwards  deliver  to  Newland 
an  abstract  of  the  title ;  that  various  meetings  were  subsequently  had  between  [226] 
deponent  and  Newland  on  the  subject  of  the  terms  and  conditions  of  the  said 
required  loan  :  that  Newland  would  not  on  any  of  those  occasions  tell  the  name  of 
his  client,  but  after  some  days  he  informed  deponent  that  his  client  would  not  make 
the  advance  all  in  money,  but  one  moiety  in  goods  and  the  other  in  Bank  notes, 
and  the  goods  should  consist  of  silver  or  plate;  that  Newland  some  time  afterwards 
informed  deponent  that  his  client,  whom  he  then  stated  to  be  the  Respondent,  had 
no  ready-money  to  lay  out,  but  would  complete  the  contract  to  the  extent  of  £8000 
if  the  Appellant  would  take  the  whole  in  goods,  which  should  be  all  plate ;  that 
deponent  communicated  the  matter  to  the  Appellant,  who  appeared  then  to  be  in 
great  want  of  money,  and  desired  deponent  to  conclude  the  last-mentioned  contract 
with  the  Respondent.  The  mortgage  was  accordingly  executed  by  the  Appellant 
the  28th  of  October  1828,  at  the  Respondent's  house  of  business,  and  the  considera- 
tion actually  given  for  the  same  consisted  of  articles  of  plate,  jewellery,  diamonds 
and  pearls,  selected  by  the  Appellant,  assisted  by  deponent,  in  the  presence  of  the 
Respondent.  Deponent  advised  that  the  whole  consideration  should  be  taken  in 
silver  plate,  but  the  Respondent  objected,  and  said  the  amornt  should  be  taken 
out  of  his  general  stock.  The  Appellant  had  not  any  use  or  occasion  for  the  said 
goods  other-wise  than  for  the  purpose  of  selling  them  in  order  to  raise  money  ;  and 
of  that  deponent  believed  that  the  Respondent  was  aware,  from  the  general  circum- 
stances of  the  case,  and  the  total  inapplicability  of  the  said  goods  to  the  Appel- 
lant's then  situation  in  life  or  his  wants,  not  being  a  housekeeper,  nor  married,  nor 
about  to  maiTy.  The  goods  so  selected  were  not  delivered  to  the  Appellant  at  the 
execution  of  the  mort>[227]-gage.  the  Respondent  refusing  to  deliver  them  until 
the  mortgage  deeds  were  registered  in  Ireland,  and  until  Newland  was  paid  £400  for 
his  charges  for  the  mortgage,  and  it  was  about  a  month  from  the  execution  of  the 
mortgage  when  the  said  goods  were  delivered  to  deponent  on  behalf  of  and  for  the 
Appellant.  The  goods  were  not  valued  by  any  jeweller  or  other  person  on  tehalf 
of  the  Appellant  at  the  time  they  were  selected. 

Mr.  George  Henry  Rubins  deposed  that  on  the  8th  of  December  1828  he  ad- 
vanced to  some  person,  fc-r  the  use  of  the  Appellant,  the  sum  of  £2500  on  security  of 
the  articles  of  plate  and  jewellery  in  the  pleadings  mentioned  ;  and  that  he  did  in 
the  month  of  March  1829  sell  the  said  goods  by  public  auction.     The  sale  was  well 
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attended,  and  the  said  goods  were  sold  for  the  best  iind  liighest  iiricos  wliiili  could 
be  reasonably  got  for  tbeni,  the  purchasers  thereof  being  princijially  dealers  ;  and 
the  money  jiroduced  by  the  sale  was  £3482  7s.  2d.,  which,  under  the  circumstances, 
was  as  much  as  such  goods  could  be  reasonably  e.xpected  to  sell  for  at  a  forced  sale, 
of  which  description  the  said  sale  was.  The  amount  of  the  net  proceeds  arising 
from  the  sale,  after  deducting  the  said  sum  of  £2500  and  the  sum  of  £1348  48.  6d. 
for  commission  and  expenses,  was  £528  10s.  9d.,  exclusive  of  the  sum  of  £'M  9s.  6d., 
the  amount  of  part  ol^  the  said  goods  which  were  at  the  said  sale  bought  for  the 
Appellant  The  goods  were  in  the  same  plight  and  condition  at  the  time  of  the  sale 
as  when  they  came  to  tliis  deponent's  possession,  except  that  they  were  not  so  clean. 
The  Respondent  did  not  attend  at  the  sale,  and  neither  deponent  nor  any  other 
person  was  instructed  to  bid  on  his  behalf,  nor  had  deponent  any  communication 
with  the  Respondent  [228]  relative  to  the  sale  of  the  goods  ;  his  instructions  were 
received  from  Ford. 

The  following  witnesses  were  examined  on  behalf  of  the  Respondent:  — 
Mr.  Montague  Newland  deposed,  that  previous  to  the  purchase  by  the  Appellant 
of  the  before-mentioned  articles  of  plate  and  jewellery  in  October  1828,  it  was 
agreed  between  the  Respondent  and  deponent  as  his  solicitor,  and  the  Appellant 
and  Mr.  Ford  as  his  solicitor,  that  the  said  articles  should  not  be  delivered  to  the 
Appellant  until  the  deeds  forming  the  security  for  payment  for  them  should  be 
registered  in  Ireland,  and  the  requisite  searches  made  there  for  prior  incumbrances. 
That,  after  the  said  deeds  were  registered,  and  the  searches  made,  in  the  month  of 
November  1828,  deponent  gave  an  order  authorizing  the  deliveiy  of  the  said 
articles  to  the  Appellant.  That,  in  April  1828,  previous  to  the  negotiation  respecting 
the  said  articles,  deponent  was  applied  to  by  Mr.  Farrell,  and  Mr.  Burt,  a  solicitor, 
to  know  if  anj'  client  of  deponent's  would  advance  the  Appellant  about  £5000  or 
£6000,  in  consequence  of  which  deponent  communicated  with  a  gentleman  who, 
on  inquiry,  declined  making  the  advance  ;  that  Farrell  and  Burt  then  applied  to 
know  whether  Mr.  Hamlet  would  assist  the  Appellant,  and  they  proposed  that  the 
advance  should  be  partly  in  money  and  partly  in  goods,  and  should  be  secured  on 
an  annuity  and  a  reversionary  interest  belonging  to  the  Appellant;  that  deponent 
accordingly  proposed  to  the  Respondent  to  make  an  advance,  and,  to  the  best  of 
his  recollection  and  belief,  mentioned  to  him  that  the  Appellant  wislhed  to  have  part 
in  money,  but  whether  deponent  said  anything  about  money  or  not,  the  Respondent 
said  that  he  should  not  object  to  let  the  Appellant  have  goods  to  the  amount  [229] 
proposed,  and  it  was  ultimately  agreed  that  the  transaction  should  wholly  consist  of 
goods ;  that  at  the  commencement  of  the  negotiation,  Burt  acted  as  the  solicitor 
of  the  Appellant,  but  in  an  early  stage  of  it  Mr.  Ford  stated  himself  to  be  then  the 
Appellant's  solicitor,  and  the  negotiation  was  then  carried  on  and  concluded  between 
deponent  on  the  part  o*  the  Respondent,  and  Ford  on  the  part  of  the  Appellant; 
that  it  was  first  proposed  that  the  payment  for  the  goods  should  be  secured  by  mort^ 
gage  on  the  Appellant's  annuity  of  £800,  and  on  the  reversionary  life  estate  to- 
which  he  was  entitled  on  the  death  of  his  father  ;  that,  in  the  course  of  the  negotiation, 
the  Appellant  disposed  of  the  whole  of  his  annuity,  and  the  Respondent  hesitated 
very  much  whether  he  would  accept  the  remaining  security  on  the  Appellant's  con- 
tingent revei-sion  ;  that  Farrell  intimated  tO'  deponent  that  Lord  Lorton  was  very 
desirous  to  save  the  reversionary  estate  from  being  absolutely  disposed  of,  and  that 
if  the  Respondent  would  accept  a  mortgage  not  redeemable  within  four  years  as 
his  security,  Lord  Lorton  would  pay  off  the  debt  and  take  an  assignment  of  the 
mortgage,  and  with  that  prospect  deponent  recommended  to  the  Respondent  to 
accept  the  proposed  mortgage  ;  that  it  was  at  first  proposed  that  the  goods  tO'  be 
purchased  should  amount  to  £5000,  but  afterwards  Farrell  proposed  that  the  credit 
should  bei  increased  to  £8000,  and  it  was  then  agreed  that  goods  to  that  amount  should 
be  purchased  by  Appellant  of  Respondent ;  that  Farrell,  on  i-epeated  interviews  with 
deponent  in  the  coui-se  of  the  negotiation,  declared  most  distinctly  that  Lord  Lorton 
was  aware  that  the  Appellant  was  tO'  have  goods  and  not  money  from  Respondent, 
as  the  consideration  for  the  proposed  mortgage,  and  that  Lord  [230]  Lorton  con- 
curred in  the  transaction,  though  deponent  understood  from  Farrell  that  his  Lord- 
ship would  not  make  himself  an  avowed  party  to  it  on  account  of  the  dealing,  and 
deponent  believed  at  the  time,  and  still  believes,  that  Farrell  was  acting  as  an  agent 
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for  Lord  Lorton,  and  was  in  communication  with  him  upon  the  affairs  of  the  Appel- 
lant, and  was  authorized  tO'  state  Lord  Lortou's  concurrence  in  the  said  trans- 
action, for  Farrell  showed  deponent  letters  that  lie  had  from  Lord  Lorton  relating  to 
the  affairs  of  the  Appellant,  and  it  was  from  one  of  these  letters  that  deponent  first 
learned  that  the  Appellant  had  sold  a  portion  of  his  annuity;  that  the  only  inter- 
view which  deponent  had  with  Lord  Lorton  previous  tO'  the  completion  of  the  said 
purchase,  was  by  the  introduction  of  Farrell  at  the  United  Service  Club,  in  June 
1828,  by  desire  of  Lord  Lorton  ;  that  on  the  3d  of  September  1828  deponent  received 
a  letter  from  Mr.  Anthony  Lefroy,  requesting  to  see  deponent  upon  particular  busi- 
ness, and  on  the  5th  of  that  month  Mr.  A.  Lefroy  and  Mr.  Serjeant  Lefroy  called  upon 
deponent,  and  upon  that  occasion  deponent  handed  the  draft  deed  of  mortgage 
to  Serjeant  Lefroy  for  his  perusal,  and  whilst  he  was  engaged  in  perusing  the 
draft,  deponent  and  Mr.  A.  Lefroy  entered  into  conversation  respecting  the  trans- 
action between  the  Appellant  and  Respondent,  in  the  course  of  which  deponent 
perfectly  remembers  and  can  positively  state,  that  he  mentioned  to  Mr.  A.  Lefror 
that  the  transaction  was  entirely  for  goods,  and  deponent  at  the  same  time  pointed 
out  how  much  better  it  would  be  for  Lord  Lorton  to  advance  his  son  the  money, 
and  take  the  mortgage  himself  :  as,  if  the  Appellant  were  to  sell  the  goods  purchased 
of  the  Respondent,  there  must  be  a  considerable  loss  sustained  by  him,  upon  which 
Mr.  A.  Lefroy  replied,  [231]  "  Oh,  never  mind  the  sacrifice,  so  that  the  estate  is 
saved,"  or  expressions  to  that  effect,  and  deponent  had  no  doubt  but  that  Mr.  A. 
Lefroy  distinctly  understood,  that  the  Appellant  was  tO'  have  goods  and  not  money 
on  the  security  of  his  reversionary  estate;  that  Mr.  Serjeant  Lefroy  was  in  the 
same  room  with  deponent,  and  Mr.  A.  Lefroy,  whilst  the  said  conversation  was 
going  on,  and  though  engaged  in  perusing  the  draft,  yet  as  the  conversation  passed 
in  an  ordinary  tone  of  voice,  deponent  thinks  it  scarcely  possible  but  that  Mr. 
Serjeant  Lefroy  must  have  heard  what  was  said  by  deponent  and  Mr.  A.  Lefroy. 
At  the  same  interview  deponent  pointed  out  to  Mr.  Serjeant  Lefroy  the  advantage 
which  would  accrue  to  Lrrd  Lorton  by  permitting  his  son  to  deal  with  his  reversion- 
ary estate  by  mortgaging  it,  as  such  an  act  would  have  the  eS'ect  of  confirming  the 
family  settlement;  and  in  reply  to  deponent's  observations,  Mr.  Serjeant  Lefroy 
stated,  that  on  his  return  from  the  continent,  he  should  certainly  recommend  to 
Lord  Lorton  to  redeem  the  mortgage  which  the  Appellant  was  about  to  grant ;  that 
deponent  did  not  upon  any  occasion  after  his  earlie.st  communication  with  the  Re- 
spondent upon  the  subject  of  an  advance  to  the  Appellant,  give  the  friends  or  father 
of  the  Appellant  to  understand  that  he  was  to  have  money  from  the  Respondent  on 
the  proposed  security  :  that  the  said  draft  remained  in  the  same  state  as  when  it 
was  perused  by  Serjeant  Lefroy,  except  that  so  much  as  related  to  the  charging  of 
the  annuity,  which,  at  the  time  the  draft  was  drawn,  had  not  been  disposed  of  by 
the  Appellant,  was  subsequently  struck  out,  in  consequence  of  the  Appellant's  having 
assigned  the  same. 

Deponent,  on  his  cross-examination  in  behalf  of  the  Appellant,  said,  he  applied 
in  person  to  the  Respondent  in  April  or  the  beginning  of  May  1828,  for  the  first 
time,  [232]  on  the  subject  of  the  required  loan,  and  then  told  him  that  Appellant 
wished  to  deal  with  him  to  the  amount  of  £5000,  and  wished  an  advance  of  some 
money,  upon  which  the  Respondent  desired  him  to  investigate  the  Appellant's  title 
to  the  proposed  security,  and  if  he  approved  of  the  same  and  obtained  the  sanction 
of  Lord  Lorton  to  the  transaction,  he  would  supply  Appellant  with  sliop  goods  to 
the  amount  of  £5000,  in  the  same  way  as  he  did  his  other  customers,  at  the  market 
prices  of  his  shop  ;  that  deponent  did  at  the  commencement  of  the  said  transaction 
iDclieve  and  understand  that  the  Appellant  was  a  young  man  of  the  age  of  25,  and 
that  he  was  not  then  living  under  his  father's  roof,  or  under  his  control  ;  and  de- 
ponent on  his  first  interview  with  Respondent,  on  the  subject  of  the  said  loan,  informed 
him  that  the  Appellant  was  then  of  age,  and  living  independently  as  a  Member  of 
Parliament,  and  he  did  not  then  or  at  any  other  time  inform  the  Respondent  of 
the  Appellant's  situation  with  his  father,  or  of  his  rank,  connexions  and  expectancies 
or  otherwise,  relative  to  his  wanting  to  raise  a  loan,  or  having  occasion  for  money, 
save  as  hereinbefore  stated  ;  deponent  did  not  then  know  or  suspect  that  the  Appellant 
had  no  use  for  the  said  goods,  or  some  of  them,  nor  that  he  did  not  intend  to  keep  the 
whole  of  them,  but  deponent  suspected,  heard  and  believed  that  the  Appellant  did 
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intend  to  sell  some  of  the  said  goods.  Deponent,  after  communicating  with  the 
Respondent  relative  to  the  required  loan,  stated  to  Ford,  that  he  would  endeavour 
to  get  the  Respondent  to  advance  some  money,  as  well  as  to  let  the  Appellant  deal  with 
him  for  goods  upon  the  security  of  the  reversionary  property  and  annuity,  but  such 
intention  was  not  carried  into  effect  on  account  of  the  Appellant  having  disposed 
of  the  annuity  and  thereby  leaving  no  fund  [233]  applicable  to  the  payment  of 
interest  and  premiums  of  insurance;  that  in  June  1828  deponent  was  introduced 
to  Lord  Lorton  by  Farrell,  who  appeared  to  be  on  intimate  terms  with  his  Lordship, 
and  deponent  did  then  converse  with  Lord  Lorton,  relative  to  the  Appellant's  wish  of 
raising  money,  and  strongly  urged  him,  to  advance  the  Ap])ellant  any  money  he  might 
stand  in  need  of,  and  take  the  security  of  the  reversionary  estate  and  annuity  to  him- 
self in  the  name  of  a  trustee,  to  prevent  the  Appellant  furtlier  incumbering  the  same; 
and  Lord  Lorton  said  'le  would  consider  the  proposal,  but  did  afterwards,  as  de- 
ponent was  informed,  decline  the  same  on  account  of  its  not  being  convenient  to 
him  to  advance  the  money.  Deponent  did  not  inform  Lord  Lorton,  nor  lead  him  to 
believe,  save  as  aforesaid,  that  the  Appellant  was  raising  money ;  Lord  Lorton  did 
evince  and  express  his  anxiety  to  presei-ve  the  family  estate,  as  the  best  means  of 
checking  the  Appellant  in  his  career.  At  the  time  deponent  had  that  interview 
with  Lord  Lorton,  it  was  contemplated  by  deponent  that  the  greater  part,  and  bj'  the 
Respondent  that  the  whole,  of  the  advance  required  by  the  Appellant,  should  be 
made  up  of  goods  to  be  sold  and  delivered  to  him  by  the  Respondent,  but  deponent 
did  not  inform  Lord  Loiton  of  either  of  the  said  matters,  or  state  to  him  anything 
relative  to  goods,  deponent  having  left  Lord  Lorton  under  an  impression  that  his 
Loidship  would  advance  the  money  himself;  previous  to,  and  at  the  time  when  de- 
ponent showed  tlie  mortgage  draft  to  Mr.  Serjeant  Lefroy,  it  had  been  settled  and 
agreed  by  Farrell,  and  by  deponent,  and  by  the  Respondent,  that  he  should  sell  to 
the  Appellant  goods  to  the  amount  of  £8000,  for  which  he  was  to  have  the  proposed 
mortgage  security.  Deponent  did  [234]  not  inform  Ford  at  any  time,  that  the 
Respondent  could  not  advance  tlie  whole  of  the  loan  in  cash,  or  that  he  would 
advance  half  in  cash  and  the  remainder  in  goods,  but  he  did  say  to  him  that  the 
Respondent  would  allow  the  Appellant  to  deal  with  him  for  goods,  and  take  security 
for  the  amount  of  such  dealing.  Deponent  attended  at  the  shop  of  the  Respondent 
on  the  28th  of  October,  and  took  with  him  the  proposed  mortgage  deed  engrossed 
and  ready  for  execution,  and  also  a  promissory  note  for  the  sum  of  £8000,  and  a 
warrant  of  attorney  for  entering  up  judgment  in  his  Majesty's  Courts  of  Record 
in  Ireland  against  the  Appellant,  at  the  suit  of  the  Respondent  for  the  said  sum 
and  interest.  Ford  and  the  Appellant  were  in  the  said  shop  when  deponent  went 
there,  and  were  then  selecting  some  articles  of  goods,  and  they  continued  so  doing 
in  the  presence  of  deponent  and  also  of  the  Respondent ;  and  the  articles  so  selected 
formed  the  consideration  for  whicli  the  mortgage  and  other  securities  were  prepared  ; 
and  the  Appellant  then  and  there  executed  and  signed  the  said  mortgage  and  warrant 
of  attornej-  and  promissory  note,  after  the  goods  were  selected  and  set  apart. 

Deponent  advised  the  Respondent  not  to  part  with  the  goods  until  deponent's 
demand  of  £400  for  his  costs  as  solicitor  in  the  said  business  was  satisfied,  and  the 
deeds  properly  registered,  and  the  securities  made  perfect  by  the  searches  for  incum- 
brances etc.  ;  and  the  Respondent  retained  the  goods  for  about  a  month  after  the 
date  and  execution  of  the  mortgage  security,  for  the  reasons  before  stated.- 

John  Henry  Woolbert,  shopman  to  the  Respondent,  deposed  that  he  assisted  in 
selling  to  the  Appellant  on  [235]  the  24th  of  October  1828,  articles  of  plate  and 
jewelleiy,  and  in  taking  his  orders  for  some  spoons  to>  be  manufactured  for  him, 
and  the  prices  charged  for  the  said  articles  respectively  were  the  lowest  prices  at 
which  such  goods  were  usually  sold  by  the  Respondent  at  that  period  ;  that  it  was 
the  practice  for  eveiy  article  exposed  to  sale  in  the  Respondent's  shop  to  be  labelled 
with  the  price  thereof ;  not  in  private  marks,  but  in  plain  common  figures,  in- 
telligible to  every  person  ;  and  it  was  invariably  the  practice  for  every  article  so 
labelled  to  be  sold  at  the  price  marked  without  any  abatement  or  deduction  whatever, 
except  for  prompt  payment,  in  which  case  the  usual  discount  of  five  per  cent,  was 
allowed  to  the  purchasers.  The  prices  of  articles  sold  by  the  Respondent  were 
determined  by  adding  to  the  cost  price  a  profit  of  about  25  per  cent,  on  jewellery, 
of  about  17  per  cent,  on  articles  of  plate  generally,  and  of  about  121  per  cent,  on 
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silver  forks  and  spoons  and  other  similar  articles  of  small  plate.  The  price  of  the 
articles  selected  and  purchased  by  the  Appellant  was  labelled  on  each  article  accord- 
ing to  the  usual  mode  adopted  in  the  shop,  and  the  prices  were  the  ordinary  prices 
charged  to  customers  in  general  for  similar  articles,  and  the  selection  was  made  from 
ihe  general  stock  of  the  Respondent,  at  that  time  exposed  for  sale  to  customers  in 
general,  and  the  selection  of  the  said  articles  by  the  Appellant  and  Mr.  Ford  was  made 
freely,  not  in  any  respect  controlled  by  deponent  or  any  person  acting  on  the  part 
of  the  Respondent,  nor  did  deponent  or  any  person  acting  for  Respondent  in  the 
said  sale  intimate  to  tl;e  Appellant,  or  Mr.  Ford,  that  they  must  not  select  all 
articles  of  plate,  but  must  take  some  jewelleiy,  or  say  anj'thing  to  that  effect. 

Deponent  on  bis  cross-examination  deposed,  that  [236]  at  the  time  the  Appel- 
lant came  to  select  the  said  goods,  deponent  did  not  know  or  believe  or  suspect  that 
the  Appellant  and  Respondent  were  not  dealing  by  way  of  bund  fide  purchase  and 
sale  of  goods  in  the  usual  course  of  trade,  or  that  the  said  transaction  was  by  way 
of  loan,  or  that  the  goods  were  to  be  substituted  for  money,  or  that  the  Appellant 
had  no  use  or  occasion  for  the  jewellery  selected  for  him,  or  that  he  did  not  intend  to 
keep  the  same ;  and  by  an  observation  made  by  Ford  on  that  occasion,  that  some  of 
thf-  articles  would  do  for  the  Appellant  on  his  marriage,  and  some  of  the  articles  of 
plate  having  been  made  to  the  particular  order  of  the  Appellant,  deponent  believed 
that  he  did  intend  to  keep  the  articles,  and  he  then  believed,  from  the  appearance  of 
the  Appellant,  that  he  was  at  that  time  of  the  age  of  23  or  24  years,  and  unmarried ; 
but  did  not  know  or  believe  or  suspect  that  the  Appellant  was  not  a  housekeeper, 
or  that  he  was  in  embarrassed  circumstances,  or  intended  to  sell  or  dispose  of, 
or  pledge,  or  otherwise  to  raise  money  on  or  by  means  of  tlie  said  goods. 

John  Evans  and  Joiir  Rowe  Snow,  two  more  of  the  Respondent's  shopmen, 
deposed  to  the  same  effect;  and  the  latter  further  said,  on  his  cross-examination, 
that  Mr.  Ford  took  an  active  part  in  the  selection  of  the  goods  for  the  Appellant, 
and  that  it  was  not  unusual  for  persons  purchasing  goods  in  the  Respondent's  shop 
to  be  accompanied  by  their  law  agents  or  solicitors,  and  he  named  two  purchasers 
who  were  so  accompanied. 

Christian  Etzerods,  a  jeweller  and  diamond  worker,  John  Linnett,  a  goldsmith, 
and  Samuel  Norman,  a  silversmith,  being  examined  on  behalf  of  the  Respondent, 
and  cross-examined  for  the  Appellant,  said  they  saw  and  valued  the  goods,  of  which 
respectively  each  [237]  of  them  had  most  knowledge,  while  they  were  in  the  pos- 
session of  Mr.  Robins  or  of  his  bankers,  and  they  considered  the  prices  at  which 
they  were  sold  to  the  Appellant  fair  and  reasonable,  and  such  as  jewellers  generally 
charged.     Mr.  Linnett  would  give  £4000  for  the  whole  if  he  wanted  such  articles. 

Sir  William  Home  and  Mr.  Pemberton  (Mr.  J.  B.  Pariy  was  with  them),  for  the 
Appellant. 

The  case  was  to  be  considered  by  their  Lordships  in  two  points  of  view  ;  first, 
supposing  Lord  Lorton  to  be  altogether  unconnected  with  it,  and  secondly,  supposing 
him  to  be  connected  with  it.  The  bill  was  iiled  by  the  Appellant  alone.  It  was  proved 
in  evidence  that  the  transaction  proceeded  from  a  negotiation  with  the  Respondent, 
for  a  loan  of  money ;  it  was  not  the  case  of  a  sale  of  goods  in  the  course  of  the 
Respondent's  trade,  but  an  advancement  of  goods/,  instead  of  money,  to  supply  the 
Appellant's  necessities.  Under  the  mask  of  trading,  a  method  was  adopted  of  lend- 
ing money  at  an  extraordinary  rate  of  interest,  the  Respondent  taking  advantage  of 
tlie  Appellant's  necessities.  The  very  nature  of  the  goods  must  have  satisfied  the 
Respondent  that  the  Appellant's  object  was  not  to  obtain  goods,  but  an  advance 
of  money.  They  comprised  many  articles  of  the  same  class:  for  example,  three 
diamond  necklaces,  a  diamond  and  ruby  necklace,  and  a  pearl  necklace,  and  the 
price  of  the  latter  alone  exceeded  £1500.  Did  the  Respondent,  an  intelligent 
tradesman,  and  man  of  the  world,  suppose  that  the  Appellant  mortgaged  his  re- 
version with  a  power  of  sale,  insured  his  life  at  a  considerable  cost,  and  gave  his 
note  for  £8000  payable  on  demand,  with  warrants  of  attorney  for  both  England 
ami  Ireland,  so  that  neither  he  nor  his  property  could  have  any  escape,  [238]  at 
a  time  that  he  was  separated  from  his  family,  and  had,  to  the  knowledge  of  the 
Respondent,  disposed  of  his  only  present  resource,  the  annuity  provided  for  him 
out  of  the  family  estates — did  he  suppose  that  the  Appellant  entered  into  such 
liabilities  and  paid  an  attorney's  bill  to  the  amount  of  £400  in  order  to  play  with 
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such  toys  as  diamond,  ruby,  and  pearl  necklaces?  The  Respondent  well  knew  that 
the  Appellant  obtained  them  only  for  the  purpose  of  supplying  his  urgent  occasions 
for  money.  The  extent,  as  well  as  the  nature  of  the  purchase,  proved  it:  the  Ap- 
pellant's attorney  selected  most  of  the  articles,  and  according  tO'  his  evidence,  wished 
t'f  avoid  jewelleiy,  and  to  obtain  plate  as  a  more  ready  money  article,  but  this 
the  Respondent's  shopman  would  not  permit.  The  goods  were  detained  by  the 
Respondent  for  a  month,  till  the  deeds  were  registeied,  and  the  attorney's  bill  jiaid 
— a  singular  mode  of  treating  a  customer  for  £8000  worth  of  jewellery,  although  the 
securities  carried  interest  immediately  from  the  day  they  were  executed,  and  there- 
fore, as  against  the  Appellant,  it  was  a  ready-money  transaction.  A  month  after  the 
selection  of  these  articles,  they  were  sent  by  the  Respondent  to  the  office  of  the  Appel- 
lant's attorney;  from  his  office  they  quickly  found  their  way  to  the  auctioneer's 
warehouse,  and  having  been  submitted  to  public  auction,  they  were  sold  at  prices 
so  ruinous  to  the  Appellant,  that  it  would  have  been  acting  mercifully  tow-ards 
him,  if  the  Respondent  had  at  once  deducted  60  per  cent,  from  the  =£6000  proposed 
to  be  advanced  and  taken  a  security  for  the  £8000  at  five  per  cent,  interest.  Unless 
an  end  is  put  tO'  this  branch  of  equitable  jurisdiction,  this  transaction  cannot  stand. 
Where  a  shopkeeper  knows  that  the  sale  of  his  goods  in  his  shop  is  simply  nominal, 
and  that  [239]  they  must  be  really  sold  in  a  very  different  market,  equity  relieves 
against  a  jiretended  sale  in  the  shop,  and  treats  it  as  a  loan  having  an  usurious 
tendency  and  as  a  catching  bargain,  and  allows  him  only  the  sum  realised  by  the 
sale  in  that  market,  to  which  he  knew  they  were  destined.     Barker  v.  Vansommer* 

This  Appellant  was  an  expectant  heir.  It  is  not  denied  tliat  an  expectant  heic 
may  well  mortgage  his  expectancies  for  a  bond  fide  advance  of  money  ;  but  he  cannot 
borrow  money  in  the  shape  of  goods,  and  then  mortgage  his  expectant  property  to 
secure  the  amount  of  the  bill ;  if  he  be  rash  enough  to  do  so  equity  will  protect  him 
from  the  consequences.  A  sale  by  him  out  and  out  of  his  reversion  at  an  undervalue 
cannot  be  maintained  ;  a  mortgage  is  a  partial  sale,  and  may  operate  as  a  total 
alienation,  and  therefore  is  governed  by  the  same  rule.  This  was  simply  an  attempt 
to  evade  the  rule  and  to  secure  to  the  Respondent  30  per  cent,  principal,  beyond  what 
lie  actually  parted  with.  The  transaction  was  such  as  induced  the  Respondent,  not 
to  consult  his  own  regular  professional  advisers,  but  he  put  the  matter  into  the  hands 
of  Mr.  Newland.  The  Respondent  was  throughout  aware  that  the  Appellant  was  a 
young  man  unmarried,  not  a  housekeeper,  and  not  living  under  the  control  of  his 
father.  While  this  very  transaction  was  in  progress,  the  Appellant  was  compelled 
by  necessity,  as  the  Respondent  knew,  to  sell  the  whole  of  the  provision  made  for  him 
only  shortly  before,  in  [240]  resettling  the  family  property.  The  transaction  com- 
menced in  an  application  for  a  loan  of  only  £5000  in  money,  but  because  the  proposed 
loan  changed  its  character,  it  was  necessary  to  enlarge  the  amount  to  £8000,  in  the 
delusive  hope  that  it  would  realise  £5000  ;  but  to  the  Appellant  the  produce  was  only 
£2730.  The  Respondent  did  not  even  make  his  customary  rebate  of  £5  per  cent, 
for  ready  money,  which  in  this  case  would  have  amounted  to  £400,  although  the 
mortgage  carried  interest  at  £5  per  cent,  from  its  date.  The  real  nature  of  the 
transaction  could  not  be  stated  with  safety  ;  in  the  mortgage,  therefore,  tlie  Respondent 
described  himself  not  as  a  goldsmith  in  Sidney's-alley,  but  as  an  esquire,  in  CavendiSh- 
square ;  it  stated,  not  a  dealing  for  goods,  but  a  debt  from  the  Appellant  to  the  Re^ 
spondent  of  £8000,  and  the  Appellant  was  made  in  the  body  of  the  deed  to  admit  the 
receipt  of  the  £8000,  and  a  receipt  was  indorsed  on  the  deed,  and  signed  by  the 
Appellant,  which,  contrary  to  the  truth  of  the  transaction,  represented  the  £8000 
as  tlien  paid  down  in  money.  Advantage  was  taken  of  the  Appellant's  necessities, 
not  only  by  the  sutetitution  of  jewellery  for  money,  and  b}-  the  retention  of  the 
goods  until  Mr.  Newland's  demand  of  £400  for  his  costs  was  satisfied,  but  also  by  the 
oppressive  nature  of  the  securities.     Powers  of  sale  of  the  Appellant's  reversion  in  the 

*  1  Bro.  C.  C.  149.  As  the  counsel  read  Lord  Thurlow's  observations  in  that  case, 
Lord  Lyiidhurst  expres-sed  a  doubt  whether  the  facts  were  correctly  stated  in  the 
report  to  wan-ant  the  observations  referred  to.  The  agent  for  the  Appellant  after- 
wards, as  the  reporters  have  been  informed  by  one  of  the  counsel,  procured  and  sent 
to  Lord  Lyndhurst  the  pleadings  and  briefs  in  the  case,  and  the  report  in  1st  Brown 
was  found  to  be  correct. 
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family  estates  in  case  of  default  in  payment  of  even  any  half  year's  interest;  policies 

of  insurance  for  £8000  ;  warrants  of  attorney  for  entering  up  judgment  against  him 
in  England  and  Ireland  ;  a  judgment  in  Ireland  ;  a  promissory  note  for  £8000,  pay- 
able on  demand,  although,  by  the  deed,  three  years'  credit  was  given  :  all  attested  the 
grinding,  griping  nature  of  the  transaction,  and  the  absolute  dominion  which  the 
Appellant's  neces-[241]-sities  had  given  the  Respondent  over  him.  Was  this  then  a 
case  in  which  a  court  of  equity  ought  not  and  was  not  bound  to  relieve? 

Next  as  to  Lord  Lorton's  knowledge  of  the  dealing.  Even  was  it  to  be  assumed, 
contrary  to  the  fact,  that  the  Appellant's  father  was  informed  by  the  Respondent  or 
his  agents  of  the  real  nature  of  the  transaction,  that  would  not  afford  a  sufficient 
reason  for  withholding  all  relief  from  the  Appellant.  The  father's  knowledge  would 
not  destroy  the  son's  equity.  But  where  the  transaction  was  behind  the  father's  back, 
that  circumstance  was  in  general  unfavourable  to  the  lender,  and  formed  an  addi- 
tional reason  for  treating  the  case  as  opposed  to  public  policy.  Again,  if  it  was  to  be 
assumed  that  Lord  Lorton's  object  was  to  obtain  a  power  over  the  Appellant's  ex- 
pectant estate,  and  that  with  such  view  he  encouraged  the  Respondent  to  furnish 
the  Appellant  with  goods  to  the  amount  of  £8000  on  security  of  that  expectant 
estate,  in  order  that  he  (Lord  Lorton)  might  afterwards  get  an  assignment  of  the 
mortgage,  as  the  Appellant  had  no  knowledge  of  his  father's  interference  or  of  his 
having  any  intention  of  that  kind,  such  interference  could  not  defeat  the  expectant 
heir's  own  equity  to  be  relieved  from  the  imposition  practised  upon  him.  In  truth. 
Lord  Lorton,  as  the  evidence  proved,  never  knew  that  it  was  intended  to  advance 
goods  and  not  money  to  his  sou;  and  when  the  real  transaution  was  disclosed  to  him, 
he  refused  any  assistance  to  his  son,  except  upon  the  condition  that  the  Respondent 
would  take  back  the  goods,  which  he  refused  to  do.  Now  the  Respondent's  equity 
is  made  to  rest  upon  the  communications  with  the  father  :  such  a  defence  only  thei 
more  strongly  marks  the  nature  of  the  case  against  the  Appellant.  The  subsequent 
sale  of  the  goods  by  the  Appellant,  [242]  though  it  might  modify,  is  not  sufficient  to 
deprive  him  of  the  relief  which  equity  affords  to  expectant  heirs  against  oppressive 
bargains.  The  sale  did  not  put  it  out  of  the  power  of  the  Court  to  administer  a 
specific  measure  of  relief,  since  the  cost  price  and  the  sale  price  (which  included  tha 
manufacturer's  and  shop  profit  of  the  goods),  and  also  the  value  upon  a  sale  by  public 
auction,  and  the  expenses  attending  such  a  sale,  all  distinctly  appeared  in  evidence. 
The  Respondent  himself  occasioned  the  sale,  by  his  refusal  to  take  back  the  goods 
and  rescind  tlie  transaction.  There  are  nO'  facts  or  circumstances  in  tliis  case  to 
justify  the  conclusion  that  the  pressure  of  the  Appellant's  necessities  ceased  from 
the  time  he  offered  to  return  the  goods  to  the  Respondent.  On  the  contrary,  it  was 
proved  in  evidence,  tliat  the  Appellant  continued  wholly  destitute  of  any  property 
or  income  in  possession,  until  December  1829  ;  and  that  the  offer  of  assistance  from  the 
Appellant's  friends  to  redeem  the  goods  from  Mr.  Robins  was  conditional,  on  tha 
Respondent's  agreeing  to  receive  back  the  goods.  And  if  his  father's  qualified  offer, 
which  was  not  accepted,  is  to  deprive  the  Appellant  of  his  equitable,  title  to  relief, 
such  a  rule  will  in  future  deter  parents  from  offering  in  such  cases  a  reasonable 
assistance  to  their  sons;  since,  if  the  proffered  assistance  should  prove  ineffectual,  it 
will  be  made  the  ground  of  upholding  the  very  transaction  which  it  was  their  object 
to  avoid.  Such  a  doctrine  is  against  principle,  and  altogether  unsanctioned  by  legal 
authority. 

In  addition  to  the  cases  referred  to  in  the  argument  and  judgment  in  the  Court 
of  Chancery,  the  cases  of  Gowland  v.  Be  Feria  (17  Ves.  20)  and  Portman  v.  Taylor  (4 
Sim.  182)  were  cited. 

[243]  Mr.  Knight  and  Mr.  Stuart  for  the  Respondent: — All  argument  upon  the 
sale  of  reversionarv  interest  by  an  expectant  heir,  might  have  been  spared  in  this  case. 
This  was  not  the  sale  of  a  reversion,  but  the  borrowing  of  money  at  interest,  or,  which 
comes  to  the  same  thing,  the  purchase  of  goods  for  a  money  price,  and  giving  the 
reversionary  property  as  security  for  payment.  The  transaction  sought  to  be 
impeached  was  proved  by  the  evidence  to  have  been  perfectly  fair ;  and  the  Appellant 
was  competent  to  bind  himself  thereby,  and  did  knowingly  and  deliberately  so  bind 
himself. 

It  was  proved  beyond  contradiction  or  doubt,  that  the  Respondent  refused  all 
along  to   allow  the  Appellant  to   purchase  his  goods  on  the  security  in  question, 
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I'nless  Lord  Lorton,  the  Appellant's  father,  was  informed  of  the  transaction  ;  and 
Lord  Lorton  not  only  was  not  kept  in  ignorance  of  the  negotiation,  but  encouraged  the 
prosecution  of  it.  The  draft  of  the  mortgage  deed  was  sent  to  and  perused  by  Mr. 
Serjeant  Lefroy,  the  Appellant's  brother-in-law.  It  was  impossible  to  suppose  that 
Serjeant  Lefroy,  or  any  man  conversant  with  conveyancing,  could  mistake  the  object 
of  tiiat  deed  and  fancy  it  was  a  security  for  the  advance  of  money. 

The  relief  now  sought  on  behalf  of  the  Appellant,  is  to  compel  the  Respondent 
to  deliver  up  his  securities,  upon  receiving  the  inadequate  price  for  which  the 
articles  purchased  from  him  by  the  Appellant  were  allowed  to  be  sold  by  auction, 
after  Lord  Lorton  had  interfered,  through  his  own  solicitors;  the  Appellant  himself 
being  a  purchaser  of  some  of  the  articles  at  that  sale,  pending  the  first  suit  commenced 
by  Lord  Lorton's  solicitors  for  the  Appellant,  with  Lord  Lorton's  concurrence,  praying 
to  rescind  the  transaction  upon  a  redelivery  of  the  goods,  and  also  praying  that  [244] 
tlie  goods  might  be  kept  in  safe  custody  in  court;  wliich  first  suit  was  allowed  to  be 
dismissed  for  want  of  prosecution.  That  sale  produced  between  £3000  and  £4000, 
which  was  not  near  the  value  of  the  articles,  but  yet  was  as  much  as  could  be  reason- 
ably expected  under  all  the  circumstances.  It  was  a  general  auction  of  a  vast  variety 
of  goods,  there  being  only  75  articles  of  those  purchased  by  the  Appellant  of  the 
Respondent.  The  allegations  in  the  present  bill  as  to  the  value  of  the  articles,  are 
not  only  wholly  nnsui>ported  by  evidence,  but  there  is  clear  evidence  that  the  articles 
were  of  tlie  full  value  for  which  they  were  sold  to  the  Appellant,  and  for  which  the 
security  was  taken. 

There  is  no  proof  that  the  Appellant  was  under  any  pecuniary  pressure  when  he 
executed  these  securities,  and  no  reason  to  say  tliat  advantage  was  taken  of  his 
distress.  He  was  in  all  these  transactions  accompanied  by  his  own  attorney.  There 
is  no  case  in  which  relief  has  been  granted  without  the  restoration  of  the  goods,  except 
that  of  Barker  v.  Vansommer,  which  was  a  mere  device,  shift  and  conspiracy  to  commit 
fraud  and  obtain  usurious  interest,  and  was  wholly  difi'erent  from  this  case,  in  which 
neither  usury  nor  fraud  exists.  The  true  nature  and  essence  of  this  transaction 
sought  to  be  set  aside  is,  that  goods  were  transferred  to  the  Appellant  on  credit,  at 
the  ready  money  prices,  he  giving  security  for  payment  with  interest ;  that  the  Appel- 
lant took  the  goods  and  converted  them  to  immediate  use,  the  imprudence  of  which 
conduct  was  his  own  affair;  and  that  he  now  prays  relief,  not  on  the  principle  of 
restoration,  but  by  fixing  the  Respondent  with  a  loss,  amounting  to  the  difference 
between  the  price  at  which  the  goods  were  sold  in  his  shop,  and  the  price  which,  after 
much  damage,  [245]  tliey  fetched  at  auction,  which  was  a  forced  sale.  That  is  what 
the  Appellant  calls  equity :  he  would  have  back  his  estate  in  the  state  in  which  he 
mortgaged  it,  but  he  would  not  restore  what  he  received  in  consideration,  nor  an 
equivalent.  There  is  no  reciprocity  in  that  sort  of  dealing ;  there  is  no  equity  in  it, 
and  the  House  will  not  sanction  it. 

The  learned  counsel,  after  referring  to  the  judgment  of  the  Lord  Chancellor  in 
the  Court  below,  adopted  his  Lordship's  course  of  reasoning,  and,  in  addition  to  the 
cases  there  mentioned,  they  cited  and  commented  on  the  other  cases  which  had  been 
referred  to  on  behalf  of  the  Appellant, 

Sir  William  Home  in  reply: — The  transaction  was  tainted  in  its  origin.  The 
contract  was  admitted  to  be  for  goods,  which  were  to  be  sold  forthwith  to  raise  money 
for  the  Appellant.  If  the  goods  had  continued  in  the  possession  of  the  Appellant,  and 
if  he  offered  to  return  them,  and  the  Respondent  refused  to  take  them,  would  the 
Appellant  have  lost  his  equity  by  reason  of  a  subsequent  sale,  and  inability  to  restore 
them?  But  it  was  in  evidence,  that  an  offer  was  made  to  restore  the  goods,  and  was 
refused.  The  Appellant  being  under  continuing  pressure,  and  not  being  able  to 
pay  Mr.  Robins  the  £2500  advanced  by  him  on  the  goods,  was  obliged  to  raise  that 
sum  by  sale  of  them.  But  the  sale  of  the  goods  made  no  dift'erence  in  this  case.  The 
Appellant's  equity  was  in  the  original  transaction  ;  if  that  was  against  the  principles 
of  the  courts,  it  could  not  be  reconciled  to  them  by  any  subsequent  conduct  of  the 
Appellant,  who  never  for  one  moment  was  free  from  his  embarrassment  until  he 
filed  the  bill     He  relied  on  the  case  of  Barker  v.  V anso7nnier  before  cited. 

[246]  Lord  Brougham,  in  moving  that  the  case  be  adjourned  for  further  con- 
sideration, observed    at  the  same  time  that  he  did  not  think  there  was  any  ground 
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to  say,  that  the  general  principle  acted  upon  in  courts  of  equity,  in  the  cases  cited, 
was  involved  in  this,  but  there  were  peculiarities  in  it  not  to  be  found  in  those  cases. 

Lord  Lyndhurst  having  this  day  (Sept.  5)  moved  the  judgment  of  the  House  in 
other  cases,  said,  with  respect  to  this  case,  "  I  attended  during  the  arguments  and 
paid  every  attention  to  the  reasoning  of  counsel  at  the  bar  ;  I  have  since  very  carefully 
and  deliberately  read  the  papers,  the  pleadings  and  depositions,  and  also  the  elaborate 
judgment  of  Lord  Brougham  in  the  Court  below  ;  the  conclusion  to  which  I  come  is,  that 
I  see  no  ground  whatever  to  dissent  from  the  judgment  so  pronounced." 

It  was  accordingly  ordered  and  adjudged  that  the  appeal  be  dismissed,  and  that 
the  decree  complained  of  be  affirmed,  but  without  costs. 


[247]  APPEAL 

From  the  Court  of  Chakcert  in  Ireland. 

The  Rev.  JOHN  BOUVERIE  and  Sir  THOMAS  STAPLES,  Baronet— Apjye.nunts ; 
the  Right  Hon.  HECTOR  JOHN  GRAHAM,  Earl  of  NORBURY,  and  Others,— 
Respondents. 

[Mews'  Dig.  vi.  Uil ;  xv.  1653.     S.C.  9  Bli.  N.S.  611.] 

A  testator  devised  his  estates  to  his  eldest  son,  but  charged  certain  of  them  with 
legacies  to  his  younger  children,  specifically  charging  one  of  such  legacies 
amounting  to  £10,000  upon  one  of  his  estates,  and  another  legacy  of  £20,000 
upon  a  different  estate.  He  then  made  other  devises  and  bequests,  and 
directed  that  a  certain  house  and  his  residuary  property  should  be  sold  in 
payment  of  his  debts  and  in  ease  of  his  real  estates.  The  legatee  of  the 
£10,000  filed  a  bill  to  have  the  trusts  of  the  wiU  declared  and  executed. 
Creditors  were  directed  to  come  in,  and  the  estates  specifically  charged  with 
payment  of  the  debts  were  found  not  sufiicient  for  that  purpose.  The  Court 
afterwards  directed  a  reference  to  the  Master  to  take  an  account  of  the  debts, 
and  that  in  taking  such  account  he  should  report  the  order  and  priority  of 
such  debts  and  incumbrances,  and  particularly  that  he  should  inquire  and 
report  whether  any  and  what  sum  remained  due  to  the  person  entitled  to  the 
legacy  of  £20,000  and  the  priority  thereof.  This  legacy  had  been  assigned 
to  trustees  under  a  marriage  settlement,  and  they  were  not  parties  to  the  suit, 
but  went  in  with  others  upon  the  reference  to  the  Master.  The  Master  made 
a  report  of  the  amount  of  the  debts,  and  found  that  this  legacy  was  a  charge 
affecting  this  particular  estate,  but  was  only  nest  in  priority  after  the  pay- 
ment of  the  judgment  and  bond  debts  of  the  testator.  Held  that  such  finding 
was  right. 

By  a  settlement  made  in  174.3,  upon  the  marriage  of  John  Ponsonby  with  Lady 
Elizabeth  Cavendish,  cer-[248]-tain  lands  situate  in  the  county  of  Cork,  and  among 
others  the  towns  and  hinds  of  Aghavine,  Bryades,  Ballymorrisheen,  Cooleloughfinny, 
Cornweagh,  Gortcorkeran,  and  Garryjames  (named  in  this  suit  as  the  lands  of  the 
first  denomination),  were  settled  to  the  uses  of  the  marriage. 

William  Brabazon  Ponsonby  was  the  eldest  son  of  that  marriage ;  he  attained 
21  in  the  year  1765,  and  by  an  indenture  dated  6th  November  1769,  lie  joined  his 
father  in  making  a  tenant  to  the  precipe  for  suffering  a  recoveiy,  and  in  Michaelmas 
Term  1769  a  recovery  was  suffered,  pursuant  to  such  indenture,  of  the  said  barony, 
etc.,  in  the  county  of  Cork,  excepting  and  reserving  thereout  the  said  towns  and  lands 
of  the  first  denomination,  which  recoveiy  was  to  enure  to  such  uses  as  should  be 
declared  by  any  deed  to  be  thereafter  executed  by  John  Ponsonby  and  William  Bra- 
bazon Ponsonby  jointly. 

William  Brabazon  Ponsonby  shortly  afterwards  married  the  Honourable  Louisa 
Molesworth,  and  by  deed,  dated  December  1769,  made  a  re-settlement  of  the  Cork 
estates,  excepting  as  before  the  seven  townlands  of  the  first  denomination,  mentioned 
in  the  indenture  of  November  1769. 
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John  Rrabazon  Ponsonbv  was  the  eldest  son  of  this  marriage. 

In  Trinity  term  1777,  John  Ponsonby  and  William  Brabazon  I'onsonby  suffered 
a  recovery  of  the  seven  towns  and  lands  of  the  first  denomination,  and  by  the  deed 
to  lend  the  uses,  dated  '24th  May  1777,  it  was  declared  that  such  recovery,  when 
suffered,  should  enure  to  such  uses  as  should  be  declared  by  any  deed  executed  jointly 
by  John  and  William  Brabazoii  Ponsonby  under  their  hands  and  seals  ;  and  by  in- 
denture dated  16  June  1777,  executed  by  them,  they  conveyed  the  seven  townlands 
to  trustees,  upon  [249]  certain  trusts,  with  a  power  to  themselves,  or  the  survivor  of 
them,  to  revoke  sucli  trusts  and  appoint  others.  Tliis  power  was  exercised  by  the 
said  William  Brabazon  Ponsonby,  after  his  father's  death,  by  a  deed  poll,  dated  the 
20th  June  1788,  appointing  the  seven  townlands  to  himself  in  fee. 

John  Ponsonby,  by  will,  dated  5th  July  1781  (in  pursuance  of  a  power  reserved  to 
him  by  the  settlement  of  October  1769),  charged  the  settled  estates  with  an  annuity 
of  £300  to  his  second  son  George  Ponsonby  for  his  life.  John  Ponsonby  died  shortly 
aftei  making  this  will. 

In  Michaelmas  term  1802  a  fine  was  levied,  and  a  common  recoveiy  suffered,  by 
the  said  William  Brabazon  Ponsonby  and  John  Brabazon  Ponsonby,  of  the  manor 
and  lands,  excepting  the  seven  townlands  gf  the  first  denomination,  but  including 
the  seven  other  townlands  of  the  second  denomination. 

By  a  settlement,  dated  in  January  1803,  and  made  on  the  marriage  of  John  Bra- 
bazon Ponsonby  with  Lady  Fanny  Villiers,  William  Brabazon  Ponsonby,  the  father, 
and  John  Brabazon  Ponsonby,  his  son,  conveyed  the  manor  of  Inchiquin,  and  the 
lands  before  mentioned,  situate  in  the  county  of  Cork,  "  save  only  and  except  the 
seven  townlands  of  the  first  denomination,  and  saving  also  and  reserving  out  of  said 
grant  and  conveyance  seven  other  townlands.  called  the  seven  townlands  of  the 
second  denomination,  part  of  the  said  manor,  (that  is  to  say)  the  town  and  lands  of 
Kilnatoragh,  Ballyvarrigheitra,  Drissanmore,  Drisseiibeg,  Mullarys,  Ballycoleman 
and  Barnacoley  East,"  which  it  was  thereby  declared  were  not  intended  to  pass  by 
any  general  words  in  the  said  deed  contained,  but  were  to  remain  subject  to  such 
uses,  trusts  and  purposes  as  might  thereafter  be  [250]  limited  and  expressed  re- 
specting the  same,  jointly  by  the  said  William  Brabazon  Ponsonby  and  John  Bra- 
bazon Ponsonby  his  son,  to  the  use  (subject  to  the  jointures  of  Louisa  Ponsonby  and 
Lady  Fanny  Villiers)  of  William  Brabazon  Ponsonby  for  life,  remainder  to  John 
Brabazon  Ponsonby  for  life,  remainder  (subject  to  an  intervening  temi  of  years  for 
raising  younger  children's  portions)  to  the  use  of  the  first  and  other  sons  of  the  said 
John  Brabazon  Ponsonby,  severally  and  successively  in  tail  male,  with  similar  limi- 
tations to  the  brothers  of  John  Brabazon  Ponsonby,  and  their  respective  sons,  and 
with  the  ultimate  remainder  to  William  Brabazon  Ponsonby  in  fee. 

By  a  subsequent  indenture,  dated  the  4th  February  1803,  and  which  deed  was 
executed  by  John  Brabazon  Ponsonby,  but  was  not  executed  by  William  Brabazon 
Ponsonby,  it  was  expressed  that  William  Brabazon  Ponsonby  and  John  Brabazon 
Ponsonby  did  thereby  grant  the  said  towns  and  lands  of  the  second  denomination 
unto  trustees,  upon  trust  to  permit  William  Brabazon  Ponsonby  and  John  Brabazon 
Ponsonby  during  their  lives,  or  John  B.  Ponsonby  after  the  death  of  his  father,  by 
sale  or  mortgage,  to  raise  such  sums  of  money  as  they  should  find  necessary  for  their 
convenience. 

William  Brabazon  Ponsonby,  by  his  will,  dated  23d  December  1803,  after  reciting, 
that,  by  his  marriage  settlement,  a  sum  of  £8000  was  provided  for  his  younger 
children,  to  be  divided  amongst  them  in  such  shares  as  he  should  appoint,  and  that 
on  the  marriage  of  his  third  son,  Richard  Ponsonby  (now  Bishop  of  Derry),  he  had 
appointed  £1000,  part  of  a  sum  of  £8000,  for  the  yoimger  children  of  the  said 
Ric'iard,  if  two,  £2000,  if  three,  £3000,  and  if  four,  [251]  or  more  younger  children, 
£4000  ;  the  testator  did  appoint  the  remaining  £4000,  of  the  sum  of  £8000,  as  also 
such  further  parts  thereof  as  should  be  raised  on  the  contingency  of  Richard  not 
having  a  younger  child  or  children,  to  be  divided  equally  amongst  his  the  said  te.sta- 
tor's  younger  children,  namely,  William  Ponsonby,  George  Ponsonby,  and  Mary  Eliza- 
beth, the  wife  of  Earl  Grey,  and  Frederick  Ponsonby  ;  and  after  further  recitiu"-, 
that  the  testator  was  seised  in  fee  of  the  fourteen  towns  and  lands  situate  in  the 
county  of  Cork,  and  excepted  and  reserved  out  of  the  settlements  of  1769  and  1803 
respectively,  and  also  reciting  that  he  was  seised  in  fee  of  the  estate  of  Bishops  Court, 
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witli  Clarke  Paddock,  and  of  a  freehold  interest  in  the  lands  of  Oughterard,  in  the 
county  of  Kildare,  and  that  he  was  seised  in  fee  of  an  undivided  moiety  of  an  estate 
in  the  county  of  Londonderry,  the  testator  devised  the  said  several  lands,  situate  in 
the  county  of  Cork,  to  trustees,  upon  trust,  out  of  the  rents  and  profits  of  the  said 
lands  to  pay  to  the  testator's  wife,  Louisa  Lady  Pousonby,  an  annuity  of  £400,  in 
addition  to  the  jointure  provided  for  her  by  her  marriage  settlement,  and  a  prin- 
cipal sum  of  £600,  to  be  paid  to  her  upon  the  day  after  his  decease;  and  he  devised 
his  estate  of  Bishops  Court,  and  the  other  premises  before-mentioned,  of  which  he 
was  seised  in  the  county  of  Kildare,  to  his  wife  for  the  term  of  her  life,  and  after  her 
decease  to  his  eldest  son,  John  Brabazon  Ponsonby,  and  his  heirs,  subject  to  the  pay- 
ment of  a  sum  of  £20,000  to  the  testator's  fourth  son,  George  Ponsonby,  which  he 
thereby  charged  on  said  Bishops  Court  estate,  with  interest  for  the  same  at  the  rate 
of  £5  per  cent,  from  the  day  of  the  death  of  his  wife:  and  the  testator,  by  his  will, 
devised  to  his  said  eldest  son  his  said  county  of  Cork  estate,  meaning  [252]  thereby 
the  fourteen  townlands  in  the  will  mentioned,  subject  to  the  incumbrances  then 
chargeable  thereon,  and  to  the  payment  of  all  such  debts  as  he  the  testator  should 
owe  at  the  time  of  his  death  ;  and  also  if  his  wife.  Lady  Louisa,  should  survive  him, 
to  pay  to  George  Ponsonby  £1000  yearly  during  the  life  of  his  wife,  with  power  to  the 
said  George  to  levy  the  same  by  distress,  etc.  :  and  he  devised  his  estate  in  the  county 
of  Londonderry  to  his  second  son,  William  Ponsonby,  upon  a  condition  in  the  will 
mentioned;  and  after  certain  other  bequests  and  directions  he  did  thereby  direct 
that  h's  house  in  Henrietta-street  should  be  sold,  and  that  the  money  arising  there- 
from should  be  applied  towards  payment  of  his  said  debts;  and  all  the  residue  of  his 
property  the  testator  bequeathed  to  jiersons  named  Peter  Metge  and  Dennis  Bowes 
Daly,  for  the  purpose  of  being  sold,  and  the  money  arising  therefrom  to  be  applied 
towards  payment  of  his  debts,  in  ease  of  his  real  estates ;  and  the  testator  appointed 
his  wife,  the  said  Louisa,  sole  executrix  of  his  will,  and  by  a  paragraph  added  to  the 
will,  immediately  before  execution  and  publication,  as  a  further  provision  for  the 
Respondent,  Frederick  Ponsonby,  bequeathed  to  him  a  sum  of  £10,000,  to  be  paid 
out  of  the  estate  in  the  county  of  Cork,  which  he  thereby  charged  with  the  payment 
thereof,  with  interest  at  the  rate  of  £5  per  cent,  from  the  day  of  his  decease. 

The  testator,  W.  B.  Ponsonby,  was  created  Baron  Ponsonby  early  in  the  year  1806, 
and  died  on  the  5th  of  November  in  that  year,  leaving  the  Respondent,  John  Brabazon 
Lord  Ponsonby,  his  eldest  son  and  heir. 

Upon  the  death  of  the  said  William  Brabazon  Lord  Ponsonby,  his  widow  entered 
into  possession  of  the  [253]  Bishops  Court  estate,  as  tenant  for  life  under  his  will, 
and  held  the  same  till  her  death  ;  and  the  present  Lord  entered  into  possession  of 
the  fourteen  townlands  in  the  county  of  Cork,  purported  to  be  charged  by  his  father's 
will  as  aforesaid;  and  William  Ponsonby  entered  into  possession  of  the  devised 
estates  in  the  county  of  Londonderry.  By  indenture  of  assignment,  dated  10th  June 
1812,  being  the  settlement  made  on  the  marriage  of  George  Ponsonby,  the  fourth  son 
of  the  testator,  with  Diana  Julietta  Margaretta  Bouverie,  the  legacy  of  £20,000, 
and  all  interest  to  grow  due  thereon,  were  assigned  to  the  Appellants,  upon  certain 
trusts  declared  in  that  indenture. 

On  the  11th  September  1813,  Frederick  Ponsonby  filed  his  bill  in  the  Court  of 
Chancery  in  Ireland  against  the  present  Lord  Ponsonby  (one  of  the  Respondents), 
and  others,  praying  that  the  trusts  of  the  will  of  the  testator,  William  Brabazon  Lord 
Ponsonby,  might  be  carried  into  execution,  and  that  the  present  Lord  Ponsonbv 
might  be  obliged  to  make  his  election,  whether  he  would  abide  by  the  will  of  his 
father,  and  permit  the  whole  of  the  fourteen  townlands  in  the  county  of  Cork,  or  a 
competent  part  thereof,  to  be  sold  for  payment  of  tlie  debts,  legacies,  and  annuities, 
charged  thereon  by  his  father,  or  whether  he  would  claim  any  part  of  tliem  ad- 
versely to  the  said  will,  and  that  tlie  Respondent.  Lord  Ponsonby,  and  all  persons 
claiming  by  or  under  him,  might  be  for  ever  bound  by  such  election  ;  and  in  case  he 
shoild  elect  to  take  the  reversion  of  the  estate  and  lands  in  the  county  of  Kildare. 
expectant  on  his  mother's  death,  that  his,  the  plaintiff's  legacy  of  £10^000,  and  the 
interest  thereof,  might  be  decreed  well  charged  on  the  fourteen  townlands,  and  that 
the  '•ame,  and  all  other  incumbrances  charged  thereon  by  the  testator's  will,  mi^ht 
be  raised  by  sale  [254]  of  the  whole  or  a  competent  part  of  the  fourteen  townlands. 
and  have  priority  to  any  debts  or  incumbrances  of  the  testator:    and  on  the  other 
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liand,  if  Lord  Ponsonbv  should  make  his  election  to  claim  any  part  of  the  several 
townlands  adversely  to  his  father's  will,  tliat  in  such  case  the  plaintiflt's  legacy  of 
i;  10,000  might  be  decreed  well  charged  on  such  of  the  fourteen  towidands  as  should 
appear  liable  to  the  debts  and  legacies  of  the  testator,  the  late  Lord  ;  and  that  so 
muf  h  of  the  debts  and  legacies  as  the  same  should  not  be  sufficient  to  pay,  might  be 
deemed  charges  upon  the  reversion  of  the  estate  and  lands  in  the  county  of  Kildare; 
and  that  such  of  the  fourteen  townlands  as  were  liable  to  debts  and  legacies,  might 
be  sold  for  payment  thereof,  and  in  case  of  deficiency,  that  tlie  reversionary  estate 
and  lands  in  the  county  of  Kildare,  or  a  competent  part  thereof,  might  be  sold  to 
make  op  such  deficiency,  and  that  all  necessaiy  accounts  for  the  purpose  might  be 
directed  and  taken,  and  in  particular  an  account  of  the  plaintiff's  legacy  of  £10,000. 
and  of  the  sum  due  to  him  cm  account  of  his  proportion  of  the  sum  of  £8000  under 
the  settlement  of  Gth  December  17G9,  and  that  the  same  might  be  raised  by  sale  of  a 
part  of  the  estates  comprised  in  that  settlement. 

Lord  Ponsonby,  b)'  his  answer,  elected  to  take  under  the  will,  preferring  the 
reversion  of  the  Bishop's  Court  estate,  and  other  lands  in  the  county  of  Kildare  es- 
pec  ant  on  his  mother's  decease,  together  with  the  other  property  devised  to  him  by 
the  will,  to  any  interest  he  might  otherwise  have  in  the  fourteen  townlands  ;  and  he 
thereby  consented,  in  order  to  make  his  election  the  more  decisive,  that  the  fourteen 
townlands,  or  a  competent  part  of  them,  should  be  sold  for  payment  of  the  plaintiff's 
demana,  and  all  other  legacies,  annui-[255]-ties.  and  debts  charged  thereon  or  other- 
wise afiVcting  the  same. 

On  the  9th  March  1814,  a  decree  was  made  directing  an  account  of  the  late  Lord 
I'onsonby's  debts,  etc.  and  declaring  the  present  Lord  bound  by  the  election. 

On  the  16th  December  1814,  the  Master  made  a  report  of  the  debts,  and  on  the 
Kith  March  1815  an  order  was  made  on  further  directions, — directing  payment  of 
the  debts  and  of  the  legacy  of  £10,000,  and  ordering  a  sale  of  the  fourteen  towns 
and  lands  in  Cork  for  that  purpose.  A  supplemental  bill  was  filed  by  Frederick 
Ponsonby,  on  the  4th  April  1818,  stating  that  tlie  present  Lord  had  incumbered  the 
lands  m  Cork,  and  had  thereby  divested  himself  of  the  power  of  making  a  valid 
election  with  regard  to  the  seven  towns  and  lands  of  the  first  denomination  men- 
tioned in  the  deed  of  January  1803,  without  the  consent  of  his  creditors,  and  praying 
that  if  the  creditors  should  refuse  to  release  tlie  lands,  etc.,  a  competent  part  of  the 
Kildare  estate  should  be  ordered  to  be  sold  to  make  up  the  deficiency  occasioned  by  the 
charges  now  discovered  to  have  been  made  upon  the  Cork  estate. 

xhc  Respondent,  Lord  Ponsonby,  by  his  answer  to  the  la.st  stated  bill,  admitted 
having  mortgaged  the  said  seven  townlands,  and  charged  them  as  in  the  bill  stated. 
By  8.  supplemental  decree  made  on  the  22d  June  1818,  it  was  ordered  (amongst  other 
things)  tliat  the  decree  of  the  L3th  of  March  1815  should  be  confirmed  in  all  respects. 
except  as  to  the  sale  of  the  seven  townlands  of  the  second  denomination  excepted 
out  of  the  said  settlement  of  January  1803,  and  afterwards  made  the  subject  of  the 
said  indenture  of  February  1803,  which  lands  it  was  then  admitted  l256]  were  not 
subject  to  the  debts  and  legacies  of  the  testator;  and  it  was  ordered  that  the  seven 
other  townlands,  those  of  the  first  denomination,  which  were  the  fee  simple  estate 
of  the  testator,  should  be  forthwith  sold  for  the  purposes  expressed  by  the  former 
decree,  subject,  as  to  the  townlands  of  Gortcorkeran,  to  the  jointure  of  £400  a  year 
chargfrd  thereon  for  the  Respondent  Frances,  the  wife  of  the  Respondent  the  Bishop 
of  Derry ;  and  the  Respondent  Lord  Ponsonby  having  defeated  his  father's  will  as  to 
the  first  seven  townlands,  and  disabled  liimself  from  making  any  valid  election  with 
regard  thereto,  or  to  the  reversion  of  the  Bishop's  Court  estate,  it  was  decreed,  that 
in  cas-e  the  other  seven  townlands  thereby  decreed  to  be  sold  should  be  insufficient  to 
pay  off  liie  whole  of  the  debts  and  legacies  of  the  testator,  sought  by  his  will  to  be 
charged  on  the  fourteen  denominations,  that  then  so  much  of  the  debts  and  legacies, 
and  the  interest  due  thereon,  as  should  remain  unpaid  after  the  application  of  the 
money  to  arise  from  the  sale  of  the  lands  so  decreed  to  be  .sold,  should  be  charges 
upon  the  Respondent  Lord  Ponsonby's  reversion  of  and  in  the  said  Bishop's  Court 
estate,  and  the  other  lands  in  Kildare  :  and  it  was  ordered  that  the  same  should  be 
raised  by  sale  of  that  reversion,  or  a.  competent  jiart  thereof,  subject  to  the  use  for 
life  uy  the  said  will  given  to  the  testator's  widow,  which  sale  was  ordered  accordingly, 
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and  that  any  residue  of  tlie  money  to  arise  from  such  sale,  after  ijayment  of  the  debts, 
legacies,  and  costs,  should  be  paid  to  the  j^arties  entitled  thereto. 

The  testator's  widow  (then  Lady  Fitzwilliam)  died  on  the  1st  September  1824. 

The  lands  were  sold,  and  the  net  purchase  money  applied,  pursuant  to  an  order 
dated  loth  December  [257]  1825,  as  far  as  it  would  go  in  payment  of  judgment  debts 
reported  due  from  the  testator. 

The  cause  again  came  before  the  Lord  Chancellor  on  bill  of  revivor,  and  by  an 
order  beaiing  date  the  6th  of  March  1828,  made  by  his  Lordship,  it  was  referred  to 
Mr.  Connor,  one  of  the  Masters,  to  take  an  account  of  the  debts  of  the  said  testator 
proved  and  reported,  and  which  remained  unpaid,  and  to  report  the  priority  of 
such  jtbts,  and  whether  any  and  what  sums  remained  due  to  the  said  George  Pon- 
sonby  ->ii  account  of  his  said  legacy  of  £20,000,  and  the  priority  thereof,  and  out  of 
what  fund  the  same  was  payable ;  and  it  was  further  ordered  that  the  Master  should 
inquire,  whether  it  would  be  necessary  that  the  Bishop's  Court  estate  should  be  sold 
forthwith,  and  before  he  should  have  made  his  report,  and  if  so,  it  was  ordered  that 
he  should  proceed  to  a  sale  of  that  estate  accordingly.  Under  this  order  of  reference 
the  Appellants  went  in  before  the  Master  upon  the  inquiry  as  to  the  £20,000,  and 
the  liespondent  and  other  creditors  also  carried  in  their  claims. 

Mr.  Connor  made  a  separate  report  under  the  last  stated  order,  dated  29t]i 
November  1828,  finding  that  it  would  be  necessary  that  the  said  Bishop's  Court 
estate  (which  was  inferior  in  value  to  the  amount  of  the  charges  and  incumbrances 
appearing  to  affect  it)  should  be  sold  prior  to  making  his  report  on  the  other 
matters  referred  to  him  ;  and  by  his  further  report,  dated  27th  June  18-31,  he  found 
th.it  the  Bishop's  Court  estate  was  sold  on  the  9th  November  1829,  pursuant  to  his 
separate  report,  for  the  sum  of  £-38,000  ;  and  he  further  found  that  there  remained 
due  to  the  several  persons  thereinafter  named  the  several  sums  thereinafter  stated 
on  account  of  the  several  debts  and  legacies  of  the  testator,  after  the  [258]  applica- 
tion of  the  purchase  money  of  the  seven  town-lands  sold  as  aforesaid,  and  that  the 
several  debts  and  legacies  of  the  testator  thereinafter  specified  were  incumbrances 
affecting  tJie  residue  of  the  estates  of  the  testator,  according  to  the  order  and  priority 
thereinafter  set  forth;  the  Master  then  stated  the  several  judgnjent  and  bond  debts 
(including  £19,384  12s.  5d.  due  on  bonds  to  the  Respondent  tlie  Earl  of  Norbury) 
remaining  due  from  the  said  testator,  and  the  Master  then  stated,  that  there  was 
due  to  the  Appellants,  as  trustees  under  the  settlement  of  George  Ponsonby,  the  sum 
of  £24,717  18s.  8d.  on  account  of  the  said  legacy  of  £20,000,  and  that  the  same  was 
a  charge  affecting  the  said  Bishop's  Court  estate,  and  was  next  in  priority  after 
payment  of  tlie  said  several  judgment  and  bond  debts.  The  said  Master  then  stated 
the  several  simple  contract  debts  remaining  unpaid. 

The  Appellants  fUed  objections  to  tlie  last  report  on  the  ground  that  the  said 
Master  ought  to  have  found  that  the  said  sum  of  £24,717  18s.  8d.  was  a  charge 
affecting  the  said  Bishop's  Court  estate  prior  to  and  in  exclusion  of  the  said  several 
judgment  and  bond  debts.  These  objections  were  argued  before  the  Lord  Chan- 
cellor of  Ireland,  who',  by  an  order  of  the  12th  November  1831,  oven-uled  the  ol> 
jections.     This  order  was  the  subject  of  the  present  appeal. 

By  an  order,  dated  11th  February  1832,  it  was  refen-ed  to  Master  Connor,  to 
report  the  funds  in  the  bank  to  the  credit  of  the  cause,  which  repoi-t  was  made  on 
the  20th  of  that  month,  and  by  a  further  order,  dated  utli  March  1832,  payment  was 
made  according  to  the  allocation  of  claims  made  in  the  preceding  report. 

By  an  order,  made  on  the  same  day  by  tlie  Master  of  the  Rolls,  the  carriage  of 
the  decree  in  the  said  cause,  [259]  and  of  the  proceedings  thereunder,  was  given 
to  the  Respondent  the  Earl  of  Norburj',  a  reported  creditor  in  the  cause. 

On  the  11th  of  February  1834  the  Appellants  presented  their  petition  of  appeal 
against  tliat  order  of  the  12th  November  1831,  praying  that  that  order  might  be 
reversed,  and  that  tlie  sum  stated  in  the  report  of  the  27tli  of  June  1831,  as  due  to 
the  Appellants  in  respect  of  the  legacy  or  charge  of  £20,000  and  the  interest  thereof, 
might  be  declared  as  against  all  persons  parties  to,  or  who  had  come  in  under  and 
taken  the  benefit  of  the  several  decrees  and  proceedings  in  the  said  causes  or  any 
of  them,  a  charge  upon  the  said  Bishop's  Court  estate  and  the  other  lands  in  the 
county  of  Kildare,  devised  by  the  will  of  the  testator,  William  Brabazon  Baron 
Ponsonby,  deceased,  prior  to  the  several  and  re^ective  judgment  debts  and  debts 
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upon  bond  or  other  specialty  which  had  been  proved  in  the  said  causes,  or  either  of 
then),  and  which  remained  unpaid  at  the  date  of  the  same  report ;  or  that  such  reporti 
miglit  be  sent  back  to  be  reviewed  so  far  as  related  to  the  priority  thereby  assigned 
to  the  said  legacy  or  charge  of  £20,000  and  the  interest  thereof. 

Mr  Tinney  and  Mr.  Lloyd  for  the  Appellants: — This  is  not  a  creditor's  suit,  a 
fact  which  must  be  borne  in  mind  throughout  the  argument.  In  all  cases  where 
tlie  testator  is  seised  of  real  estate,  the  creditors  have  two  sorts  of  remedies  respecting 
it.  They  may  claim  under  the  will  and  seek  payment  of  their  debts  under  the  devise 
made  by  the  testator  for  that  purpose,  or  they  may  claim  paramount  to  the  will, 
in  which  latter  course  of  proceeding  the  particular  creditors  here  would  come  in 
under  the  Irish  statute  of  fraudulent  [260]  devises,  passed  in  the  reign  of  Queen 
Anne,  which  corresponds  exactly  with  the  English  statute  of  fraudulent  devises,  .3 
William  and  Mary,  c.  14.  If  the  creditors  claim  under  the  will,  they  cannot  touch 
any  estate  of  which  the  testator  died  seised,  and  which  is  not  expressly  given  for  the 
payment  of  his  debts.  They  must  be  confined  to  proceeding  against  those  only  which 
he  charged  with  payment  of  the  debts.  If  they  mean  to  claim  paramount  to  the 
will,  that  claim  should  be  distinctly  stated  in  the  proceedings.  It  is  not  so  stated 
in  this  suit,  and  therefore  cannot  govern  the  decree  of  the  Court.  The  plaintifl"  in 
the  original  suit  was  Frederick  Ponsonby,  and  tlie  object  of  the  suit  was  to  raise  the 
legacy  of  £10,000,  granted  by  the  will  to  him.  Tlie  Master,  therefore,  has  gone  out 
of  tlie  suit  in  making  this  report  in  favour  of  the  creditors.  It  has  never  been  con- 
tended, that  the  parties  coming  in  under  this  suit  are  able  to  touch  the  Londonderry 
estate.  Then  why  should  they  be  able  to  charge  the  Kildare  estate,  and  especially 
to  make  their  claims  a  charge  prior  in  rank  to  one  which,  by  the  will,  is  expressly 
imposed  upon  it?  The  original  decree  of  March  1814  simply  directed  that  the  will 
of  Lord  Ponsonby  should  be  carried  into  execution.  A  subsequent  proceeding  in  the 
same  suit  cannot  extend  the  effect  of  that  decree  to  what  it  was  never  intended  to 
touch.  The  decree  establishing  the  election  of  tlie  present  lord  to  take  under  the 
will  made  both  the  denominations  of  the  Cork  estate  subject  to  the  payment  of  debts. 
There  is  no  principle  of  equity  which,  while  supporting  the  will,  can  make  othei- 
estates,  besides  tliose  charged  in  it  with  tlie  payment  of  debts,  also  liable  to  such 
payment,  and  liable  too  in  the  first,  instance.  The  object  of  the  supplemental  bill 
was  to  vary  that  decree,  so  far  as  related  to  the  election  of  [261]  the  present  lord, 
in  having  disabled  himself  from  making  the  required  election  in  a  fuU  and  ample 
manner,  and  the  decree  made  on  the  hearing  of  the  supplemental  bill  was  to  this 
effect,  tliat  the  second  seven  denominations  of  the  Cork  estate  were  not  liable  to 
the  payment  of  the  testator's  debts,  but  that  a  competent  part  of  the  estates  pos- 
sessed by  the  testator  in  fee  simple,  should  be  sold  for  that  purpose.  Tlien  came 
the  reference  to  the  Master,  who  made  the  order  now  appealed  against.  The  ob- 
jections taken  to  the  order  are  not  merely  of  a  technical  nature,  but  involve  the 
question  of  the  mode  of  administering  assets  in  equity.  The  foundation  of  the  claim 
of  the  Respondents  is  in  the  Irish  statute  of  fraudulent  devises  (4  Anne),  the  words 
of  which  are  the  same  as  those  of  the  3  William  and  Mary,  c.  14,  ss.  2  and  3.  By 
that  statute  devises  made  to  defeat  the  claims  of  creditors  are  to  be  void  as  against 
them,  and  they  are  to  have  power  to.  go  against  the  heir  or  devisees.  But  then  the 
question  arises,  whether  creditors  are  to  go  against  one  particular  devisee  and  not 
against  the  rest,  and  so  deprive  one  of  the  benefit  of  the  will  and  leave  the  other 
in  full  possession  of  all  its  advantages. — [Lord  Brougham  :  The  words  "  devisee 
and  devisees,"  are  used  in  the  Act.  The  first  word  refers  to  cases 
where  there  is  one  devisee,  the  other  to  those  where  there  are  more 
devisee®.] — There  is  no  case  directly  decided  on  the  words  of  this  statute;  but 
the  principle  on  which  a  court  of  equity  proceeds  is  distinctly  stated  in  Kmght  v. 
Knight  (3  P.  Williams,  331),  where  it  was  decreed  that  though  the'  creditor  may  sue 
the  heir  only  where  the  heir  is  expressly  bound,  yet  as  the  personal  estate  is  the 
natural  fund  to  pay  all  debts,  and  as  the  [262]  executor  must  make  it  appear  that 
he  has  performed  all  the  covenants  of  the  testator,  a  covenantor  must  join  the  ex- 
ecutor with  the  heir  in  a  suit  brought  upon  a  covenant  in  which  the  testator  had 
loimd  himself  and  his  heirs;  and  Lord  Chancellor  Talbot  there  observed,  that 
"  Equity  delights  to  do  complete  justice,  and  not  to  do  it  by  halves,  as  first  to  make 
a  decree  against  the  heir  and  then  to  leave  him  a  suit  against  the  executor."     This 
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is  the  principle  on  which  courts  of  equity  aduiinister  as>sets  :  that  principle  must 
be  adopted  here  ;  and  an  order  wliich  selects  a.  particular  estate  as  primarily  liable 
to  tile  debts  of  the  testator  when  he  possessed  other  estates,  and  wlien  the  selection 
would  affect  the  rights  of  a  particular  lejratee,  cannot  be  supported.  It  would  be 
making  a  decree  against  one  party  and  then  leaving  him  a  suit  in  equity  against 
another.  The  principle  stated  by  Lord  Talbot  is  recognised  in  MaJnr  v.  Jarksoii 
(3  Atkins  406),  where  Lord  Hardwicke  said,  '"  The  general  rule  of  the  Court  is, 
that  where  a  debt  is  joint  and  several,  the  plaintiff  must  bring  each  of  the  debtors 
before  tlie  Court,  because  they  are  entitled  to  tlie  assistance  of  each  other  in  taking 
the  account."  That  is  precisely  the  case  here,  and  the  order  ought  not  to  have  been 
made  without  other  parties  being  brought  Isefore  the  Court.  There  is  an  objection 
to  the  order  too  upon  tlie  statute  against  fraudulent  devises. ;  so  tliat  whether  it  is 
set  up  as  a  proceeding  by  parties  taking  under  or  against  the  will,  it  is  equally 
invalid.  The  fifth  section  of  that  statute  declares  that  a-  hand  fide  alienation, 
made  before  a  suit  brought,  shall  be  relieved  from  lia.bility  to  payment  of  tlie 
testator's  debts.  Here  there  was  an  assignment  of  this  claim  to  the  Appel-[263]- 
lants  as  trustees,  on  a  good  consideration,  the  consideration  of  marriage,  on  the  10th 
of  June  1812;  and  the  bill  here  was  not  filed  till  the  10th  Dec'ember  1813.  Tender 
this  statute,  therefore,  the  estate  on  which  the  charge  vested  in  them  is  imposed,  is 
altogether  relieved  from  tlie  claims  of  the  Respondents. 

Mr.  Knight  and  Mr.  Parry  for  the  Respondents: — The  Bishop's  Court  estate 
is  like  all  the  rest  of  the  testator's  property,  primarily  liable  for  the  testator's  debts 
before  it  can  be  applied  to  any  other  purpose.  If  the  legatee  had  wished  to  obtain 
this  estate  in  satisfaction  of  his  legacy,  there  is  but  one  way  of  his  doing  so  ;  he 
must  first  pay  all  the  testator's  debts.  In  a.  case,  therefore,  where  it  is  admitted 
that  the  testator  died  indebted,  tlie  Court  was  bound  to-  direct  an  account  ol  the 
debts ;  and  if  the  estate  on  which  they  were  specifically  charged  was  not  sufficient 
to  meet  them,  the  Court  was  then  bound  to  direct  that  other  estates  should  be  held 
liable  to  their  payment  before  those  other  estates  were  applied  to  the  payment  of 
mere  legacies.  The  creditors  are  entitled  to  payment  at  all  events,  and  must  be 
paid,  whether  under  the  will  or  under  the  statute,  and  whether  they  are  the  plaintiffs 
in  the  original  suit,  or  come  in  under  it.  In  a  bill  for  administering  the  trusts  of 
a  will,  the  Court  is  not  bound  to  administer  those  trusts  exactly  as  they  are  found  in 
the  will.  Every  such  bill  is  necessarily  a.  biU  for  the  pa.yment  of  debts,  and  the 
trusts  cannot  be  carried  into  execution  till  tlie  debts  are  paid.  By  the  order  of 
the  6th  Marcli  1828,  which  is  unappealed  fro-m,  the  very  question  now  brought  before 
this  House  was  expressly  raised,  for  by  that  order  the  Master  is  directed  to  report 
the  priority  of  the  debts,  and  whether  any  sum  was  due  to  George  Pon-[264]-sonby 
on  account  of  the  legacy  of  £20,000.  and  whether  the  Bishop's  Court  estate  should 
be  sold  forthwith.  The  necessary  effect  ol  reporting  (if  the  Master  had  so  reported) 
that  the  legacy  was  prior  toi  the  bond  debts,  would  be  to  entitle  the  legatee  to  take 
the  purcliase  mone}'  of  the  Bishop's  Court  estate  out  of  Court,  and  leave  the  creditors 
to  get  payment  how'  the}'  could.  The  opposite  result  would  not  necessarily  follow 
from  the  report  as  it  stands,  for  if  the  Court  below  sees  reason  tO'  do  so,  it  may  still 
examine  what  other  assets  tliere  are  for  the  payment  of  creditors  before  taking 
possession  of  these  estates  for  that  jsurpose.  Tlie  Appellants  here  are  too  late  with 
their  appeal,  for  they  have  allowed  nearly  three  }'ea,rs  to  elapse  without  appealing, 
and  many  things  have  been  done  in  the  mean  time  founded  upon  the  order  against 
which  they  have  at  last  thought  fit  to  appeal.  A  court  of  equity,  and  this  House  is 
now  sitting  in  that  capacity,  will  not  allow  of  such  delay  on  tlie  part  of  an  appellant. 
It  is  quite  clear  on  every  ground  that  the  order  is  sustainable,  and  the  appeal  ought 
to  be  dismissed  with  costs. 

Mr.  Tinney,  in  reply: — The  substance  of  this  appeal  is,  whether  creditors  who 
have  a.  large  personal  estate  to  resort  to,  can  come  in  under  this  suit  and  insist 
upon  payment  out  of  this  particular  estate. — [The  Earl  of  Devon  :  I  do-  not  think 
that  that  is  tlie  question  which  we  have  now  to  consider  ;  the  real  point  is  on  tlie 
abstract  opinion  of  the  Master  relative  to  the  priority  of  the  debts  or  the  legacy.] — 
That  is  the  question  in  point  of  form,  but  it  cannot  well  be  decided  without  the 
other  question  being  first  determined.     This  was  not  necessarily,  nor  otherwise,  a 
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suit  for  the  administration  of  the  assets  of  the  testa-[265]-tor.  Tlie  suit  was  merely 
that  tlie  trusts  of  the  will  might  be  carried  into  execution.  A  judgment  or  a  bond 
creditor  would  not  be  bound  by  such  a  suit,  but  might  take  the  estate  in  spit©  of 
the  will  ;  he  cannot  therefore  be  allowed  the  same  advantage  a,s  in  a.  suit  in  which 
he  would  be  bound  by  the  course  of  tlie  proceedings. — [Lord  Brougham  :  In  any  suit 
of  this  sort  the  bond  creditors  may  come  in  as  if  the  suit  was  their  own.] — They 
could  not  do  so  here,  for  all  depends  on  the  fonu  of  the  suit. — [Lord  Brougham  ; 
Then  the  result  would  be  tJiat  the  proceedings  in  the  suit  must  be  stopped,  to  enable 
anotJier  suit  to  be  instituted  and  the  creditors  to  come  in.] — In  that  case  tlie  London- 
derry estate  and  the  Henrietta-street  estate  would  be  brought  into  the  account, 
neither  of  which  is  touched  by  the  present  suit  or  the  order  now  the  subject  of 
appeal  ;  it  is  impossible  to  carry  on  the  purposes  of  the  will  without  having  all  the 
estates  brought  into  tlie  account;  tlie  creditors  are  bound  to  get  all  the  property 
administered,  and  the  Court  will  not  suffer  them  to  select  what  property  tliey  please 
for  payment  of  their  own  debts.  The  legatee  has  not  been  guilty  of  laches ;  he  had 
no  right  to  complain  till  the  last  order,  the  order  for  paymeut,  was  made  ;  till  then 
he  was  not  affected  by  the  report.  The  direction  to  sell  the  reversion  here  must  be 
construed  in  the  same  manner  as  a,  direction  tO'  sell  an  estate  with  a  mortgage  upon 
it:  the  estate  may  be  sold,  but  it  will  be  subject  tO'  a  claim  in  respect  of  the  mort- 
gage. The  supplemental  decree  states  that  so  much  of  the  debts,  legacies  and 
interest  as  should  be  found  to  be  due  should  be  decreed  tO'  be  a.  charge  and  incum- 
brance on  Lord  Ponsonby's  reversion  in  the  Bishop's  Court  estate  ;  that  means  his 
reversion  after  the  payment  of  the  charge  of  £20,000.  What  is  [266]  to  be  satis- 
fied out  of  the  estates  directed  to  be  sold?  The  legacies  and  charges  upon  the  Cork 
estate.  Yet  it  is  now  in  substance  argued,  that  these  legacies  and  charges  may  be 
satisfied  out  of  the  reversion  of  the  Kildare  estate.  To  make  this  estate  liable  to  the 
order,  there  must  be  a  suit  for  the  general  administration  of  assets. — [The  Earl  of 
Devon:  Does  not  the  order  of  the  6th  March  1828  show  that  this  is  a  suit  for  the 
administration  of  assets?] — No,  it  does  not  amount  to  that. — [Lord  Brougham  :  It 
directs  that  an  account  shall  Ije  taken  of  legacies  and  debts,  and  that  the  Master 
shall  then  proceed  to  a  sale  of  the  estate.] — But  thati  order  has  reference  entirely 
to  the  Bishop's  Court  estate,  and  was  made  upon  the  death  of  tlie  tenant  for  life, 
for  the  purpose  of  ascertaining  the  particular  charges  on  that  estate,  and  not  for 
any  other  purpose.  Suppose  that  this  was  the  case  of  an  ordinary  mortgagee,  and 
an  order  of  this  kind  had  been  made,  that  would  not  interfere  with  his  prioritv 
as  morcgagee.  The  legatee  here  is  the  prior  incumbrancer  and  stands  in  tlie  same 
situation  as  the  mortgagee.  The  testator's  debts  were  charged  originally  on  the  Cork 
estate.  They  are  now  charged  by  substitution  on  the  Kildare  estate ;  but  that  sul> 
stitution  cannot  take  effect  till  a  prior  charge  on  that  particular  estate 
has  been  satisfied.  The  substitution  cannot  in  this  way  be  made  a 
prior  charge.  There  are  not  in  this  suit  parties  sufficient  to  justify 
the  Court  in  doing  what  it  has  done. — [The  Earl  of  Devon  :  Can  you  object  to  want 
of  parties  vpon  exceptions  tO'  the  Master's  report?] — Yes,  there  was  a  case*  at  the 
last  sittings  at  the  Rolls  bearing  upon  this  subject.  It  was  a  question  on  proving  a 
legacy  before  the  [267]  Master.  The  legacy  was  given  by  two  distinct  instruments. 
The  Master  reported  that  there  was  but  one  legacy.  Tlie  defendant,  the  party 
claiming  the  legacy,  had  died  before  the  Master  made  this  report.  The  case  then 
came  on  for  further  directions  and  distribution,  and  the  Master  of  the  Rolls  said 
that  he  could  not  direct  a  distribution  of  the  whole  property  in  the  aljsence  of  the 
representatives  of  the  party  that  had  died,  and  he  directed  a  fund  to  be  set  apart 
equal  to  both  the  legacies  claimed  by  that  party. — [The  Earl  of  Devon  :  That  case 
is  not  in  point.] — But.  it  shows  thei  rule  on  which  courts  of  equity  proceed.  Now, 
as  to  the  statute  of  fraudulent  devises  ;  suppose  that  this,  instead  of  being  a  mere 
equitable  estate,  had  been  a  devise  to  trustees  to.  raise  the  £20,000,  the  estate  in  fee 
would  have  been  given  them  for  that  purpose,  and  on  the  marriage  settlement  of 
George  Ponsonby  they  would  have  conveyed  over:  tliat  would  have  been  an  alienation 
before  a  creditoi-'s  suit,  and  would  have  been  an  answer  to  the  application  of  the 
provisions  of  the  statute.     The  assignment  to  the  trustees  of  this  charge  is  equally 

*  We  have  not  been  able  to  learn  the  name  of  the  case. 
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iui  alienation  that  renders  the  statute  inapplicable.  [Lord  Brougham:  But  is  there 
not  an  objection  here  on  the  score  of  lapse  of  time ;  this  order  was  made  in  1831  ;  you 
iiave  allowed  other  things  to  be  done  in  the  mean  time,  and  have  not  appealed  till 
1834]. — The  laches  of  lying  by  for  two  years  is  not  sufficient  tO'  deprive  a  man  of 
a  right.  We  did  not  allow  the  funds  to  be  distributed,  but  appealed  when  the  order 
for  distribution  was  made;  that  was,  at  the  tirst  moment  that  the  report  of  the 
Master  was  about  to  be  put  into  operation. 

The  Earl  of  Devon  : — My  Lords,  this  was  a  case  heard  before  Lord  Brougham  and 
myself;  we  have  [268]  consulted  together  ou  the  subject,  and  the  opinion  which  I 
have  formed,  and  am  about  to  state  to  your  Lordships,  has  his  full  concurrence. 
This  was  a  case  of  considerable  importance  in  point  of  amount,  but  the  point  raised 
in  it  was  a  very  short  one.  It  was  an  appeal  from  an  order  of  the  Lord  ChauceUor 
of  Ireland  on  an  application  made,  in  tlie  form  of  a  motion,  to  set  aside  or  to  review 
a  finding  by  one  of  the  Masters  of  the  Com-t  of  Chancery  of  Ireland,  and  the  simple 
ciuestion  was,  whether  the  Master  was  right  in  the  conclusion  to  which  he  had  oome 
upon  tlie  inquiry  directed  before  him.  The  case  originally  was  a  suit  for  legatees, 
and  it  is  not  necessary  to  repeat  the  statement  of  the  earlier  proceedings  in  the 
cause.  The  duty  of  the  Master  depended  on  the  terms  of  the  reference  made  to  him 
by  the  Court;  he  was  directed  to  make  a  certain  inquiry,  and  tlie  only  question  is, 
whether  he  has  answered  that  iuquirj-  correctly?  The  reference  to  him  was  in  these 
terms.  [His  Lordship  read  tlie  temis  of  the  order  of  reference  and  of  the  finding 
by  the  Master  upon  that  reference,  see  ante,  p.  257.]  The  persons  who  objected  to  this 
finding,  did  so,  and  went  before  the  Court  to  vary  it  or  set  it  aside,  on  the  ground 
that  the  Master  ought  to  have  declared  that  tlie  legacy  was  a  charge  prior  to  the 
debts,  and  that  it  had  not  been  satisfied.  The  question  was,  whether  the  Master  waa 
right  in  finding  that  this  legacy  was  a  charge  after  the  debts?  We  are  of  opinion 
that  the  Master  was  right  in  his  finding.  His  duty  depended  on  the  terms  of  the 
referenc>j  made  to  him,  and  we  think  he  has  fulfilled  that  duty.  It  was  argued  at 
the  bar  that  this  was  not  a  suit  for  the  administration  of  general  assets,  but.  that 
the  £20,000  legacy  was  to  be  paid  out  of  the  particular  estate,  which  therefore  waa 
in  the  first  [269]  instance  liable  to  satisfy  this  charge;  and  till  that  charge  was 
satisfied,  it  was  liable  to  no  other.  But  it  appears  to  us  tliat  there  is  no  principle 
on  whicli  it  can  be  contended  that  the  judgment  and  bond  debts  of  the  testator  are 
not  a  lieu  and  a  charge  upon  this  particular  estate,  in  preference  to  any  charge  in 
the  way  of  legacy  that  he  may  have  created  upon  it :  and  if  he  had  still  continued  in 
possession  of  this  estate,  sucli  judgment  and  bond  debts  would  have  had  a  priority 
of  charge  upon  it  in  preference  to  any  such  charge  or  legacy.  His  own  directions 
cannot  alter  this  state  of  things.  In  the  further  progress  of  the  cause  the  Court 
below  inriy  find  it  necessai-y  to  say  that  the  creditors  who  have  charges  upon  other 
estates  as  well  as  upon  this,  shall  in  the  first  instance  be  paid  out  of  those  other 
estates,  in  order  that  no  persons  may  be  disappointed,  and  that  tlie  legacies  which 
are  charged  upon  one  particular  estate,  may  be,  if  possible,  satisfied  out  of  that 
estate;  bi.t  with  tliat  the  Master  had  nothing  to  do.  That  is  what  tlie  Court  may  or 
may  no;  think  proper  to  be  done  in  any  subsequent  stage  of  the  cause.  The  only 
question  for  the  Master  was,  whether  this  particular  legacy  had  a  priority  over 
other  charges  with  respect  to  this  particular  estate.  We  think  that  he  was  right  in 
saying  that  there  was  such  a  priority  ;  we  are  therefore  of  opinion  that  the  order  of 
the  Lord  Chancellor  was  correct,  and  that  that  order  must  be  confirmed,  and  the 
appeal  from  it  lie  dismissed  :  and  we  think  this  so  clear  that  we  recommend  that  tlie 
appeal  should  be  dismissed  with  costs. 

Order  of  the  Court  below  affirmed  accordingly. 


1438 


WATERFORD  (iMARQUIS  OF)   ('.   KNIGHT  [J835]    III  CLARK  &  FINNELLY. 

[270]  APPEAL 

From  the  Court  of  Exchequer  in  Equity. 

The  Most  Honourable  HENKY  DE  LA  POER,  Marquis  of  Wnteriord,— Appelant , 
The  Kev.  THO]\L\S  KNIGHT,  Clerk,— Hespuiukfif. 

[Mews'  Dig.  V.  777  ;  S.C.  9  Bli.  N.S.  307;  2  Y.  and  C.  22  ;  and  see  11  CI.  and  F.  653.] 

A  Plaintiff  filed  a  Bill  in  the  Court  of  Exchequer  for  an  atcount  of  tithes,  and  for 
discovei-y  and  relief.  The  Defendant,  being  an  infant,  put  in  his  answer  by 
his  guardian.  The.  answer  set  up  an  immemorial  payment  in  lieu  of  titlies, 
but  did  not  make  the  required  discovery.  By  the  practice  of  the  Court  of 
Exchequer  in  Equity,  the  answer  of  an  infant  cannot  be  excepted  to  for  in- 
sufficiency. When  the  Defendant  came  of  age,  the  Plaintiff  filed  a  Supple- 
mental Bill  against  him,  alleging  the  existence  of  new  facts,  and  praying  for 
discovery  and  relief.     Held  that  such  Bill  could  be  supported. 

This  was  a  bill  filed  in  Trinity  Term,  1830,  by  the  Respondent,  who  is  the  rector  of 
the  rectoiy  and  parish  of  Ford,  in  the  county  of  Northumberland.  The  bill  sought  for 
an  accO'Unt  of  tithes  claimed  by  the  Respondent,  in  respect  of  tlie  lands  within  the 
rectory,  manor  and  parish  of  Ford.  The  Appellant  is  the  lord  of  the  manor,  and  also 
an  occupier  of  laud  witliin  tlie  rectoiy.  The  bill  also  alleged  that  the  Appellant  had 
in  his  custody  or  power  certain  deeds,  instruments,  papers,  receipts,  etc.,  relating  to 
the  tithes  of  the  parish  of  Ford ;  and  it  sought  a  discoveiy  of  the  same  from  the 
Appellant. 

The  Appellant,  on  the  Iflth  of  February  1831,  being  tlien  an  infant,  by  his 
guardian  put  in  an  answer  [271]  to  the  said  bill,  by  which  it  was  alleged  that,  the 
parish  of  Ford  comprised  within  its  bounds,  amongst  other  lands,  the  manor  of 
Ford  ;  that  the  lord  of  the  manor  of  Ford,  had  from  time  whereof  tlie  memoiy  of  man 
was  not  to  the  contraiy,  paid,  by  equal  half-yearly  payments,  at  Lady-day  and 
Michaelmas-day,  to  the  parson  of  tlie  parish  of  Ford,  the  yearly  sum  of  £40,  for  the 
maintenance  of  Divine  sei-vice  there,  and  for  and  in  lieu  and  contentation  of  all 
manner  of  tithes  arising  within  the  said  manor  of  Ford;  and  that  the  lord  of  the 
manor  of  Ford  had  always  from  time  immemorial  used,  in  respect  of  tlie  said  yearly 
sum  of  £40,  to  have,  and  of  right  ought  to  have,  the  tithes  arising  within  the  said 
manor  of  Ford.  The  answer  made  no  discoveiy  upon  the  subject  of  the  deeds,  etc., 
mentioned  in  the  bill.  By  the  practice  of  the  Court  of  Exchequer,  the  Respondent  was 
precluded  from  taking  exceptions  to  the  ans-wer  of  the  Appellant,  on  the  ground  that 
he  was  an  infant.  Tlie  Appellant  attained  21  about  April  1832,  and  in  Hilary  term, 
1833,  the  Respondent  filed  a  supplemental  bill  against  him  for  a  discoveiy  of  the 
matters  not  noticed  in  the  original  answer  put  in  by  the  Appellant.  That  bill  set 
forth  the  former  proceedings,  and  referred  to;  the  allegations  and  prayer  of  the 
original  bill,  and  to  the  answer  filed  thereto-. 

The  supplemental  bill  further  stated,  that  the  Respondent  had  lately  discovered 
that  in  times  past  the  lords  of  the  manor  of  Ford,  wlio  were  patrons  of  the  rectorv, 
and  under  whom  the  Appellant  claimed,  used,  upon  presenting  to  the  rectory,  to'  re- 
quire and  take  from  tlie  person  about  to-  be  presented  a  penal  bond  that  he  would  not 
demand  or  take  the  tithes  arising  from  the  farm  aiid  lands  witliin  the  manor  of 
Ford,  but  would  take  and  accept  a  sum  of  £40,  or  some  [272]  sucli  sum,  as  and  for  a 
satisfaction  for  the  titlies,  or  thati  they  used  to  take  some  bond  tO'  some  such  effect; 
and  that  the  Respondent  had  also-  discovered,  that  in  time  past  the  rectors  of  the  parish 
of  Ford,  when  no  such  bond  as  last-mentioned  was  given,  used,  upon  or  soon  after 
their  induction,  to  make  or  grant  a  lease  to  the  then  lords  of  the  manor  of  Ford  of  all 
the  tithes  of  all  titheable  mattefrs  arising  upon  or  from  the  farms  and  lands  witliin  the 
manor  of  Ford  ;  and  that  the  sum  of  £40  a.  year,  or  some  such  annual  sum,  was  the  rent 
resei-ved  in  such  leases,  to  be  paid  half-yearly  to  tlie  rector  by  the  lord  ;  or  some 
lease  to  some  such  effect  were  made  by  some  of  the  former  rectors  of  the  parish  to  some 
former  lords  of  the  manor  ;  or  tliere  were  some  instrumemts  or  agreements  in  writing, 
whereby  the  sum  of  £40  was  fixed  as  the  whole  a.mount  to  be  received  by  the  rectors 
from  the  lords  for  tlie  tithes  of  such  lands  as  aforesaid,  within  the  manor  of  Ford,  or 
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for  some  tithe®  within  the  parish  of  Ford ;  and  that  the  Respondent  was  advised  and 
believed  that  the  payment  of  £iO,  in  the  answer  of  the  Appelhmt  stated  to  be  an.  im- 
memorial customary  payment,  in  fact  had  its  origin  in  such  bonds  and  leases  or  other 
instruments  or  agreements  as  were  tliereinbefore  mentioned.     And   it  was  furtlier 
stilted,  that  tlie  Respondent  liad  lately  learnt  that  in  or  about  tlie  year  1573  there  was 
a  claim  made  in  respect  of  tlie  titlies  arising-  within  the  manor  of  Ford,  bv  the  then 
rector  of  tlie  parish  of  Ford,  by  name  William  Bradforth,  against  William  Carr,  the 
1:lien  lord  of  tlie  manor,  and  that  a  suit  was  instituted  by  the  said  William  Bradforth 
against  the  said  William  Can-  in  respect  thereof,  and  that  the  same  was  heard  before 
the  Council  in  the  town  of  Berwick-upon-Tweed  ;  and  that  on  or  about  the  14th  Octo- 
ber 1573,  a  decree  [273]  or  decretal  order  was  made,  and  entered  in  the  books  of  tJie 
council  of  the  town,  and  by  which  all  controversies  between  the  said  parties  were 
directed  to  abide  the  arbitration  of  certain  persons  therein  named  ;  and  that  some 
aw-ard  or  arbitrament  was  duly  made,  by  which  it  would  appear  that  UO'  such  sum  as 
£40  had  been  immemorially  paid  hr  the  lords  of  tlie  manor  of  Ford  to  the  rector  of 
the  parish  of  Ford,  in  lieu  of  tithes,  as  was  alleged  by  tlie  Appellant,  or  by  which  it 
would  appeal'  that  tithes  in  kind  were  then  and  now  are  due  to  the  rector  of  Ford 
from  the  oAviiers  and  occupiers  of  land  within  tlie  manor  of  Ford.     And  tliat  the  Re- 
spondent had  caused  diligent  search  to  be  made  in  and  amongst  his  deeds  and  papers, 
and  also  amongst  the  records  kept  at  Berwick  aforesaid,  and  elsewhere,  to  endeavour 
to  discover  the  original  of  the  award  or  arbitrament,  or  some  copy  thereof,  but  that 
he  had  failed  to  find  the  same  or  any  copy  tliereof,  nor  was  it  or  any  copv  of  it 
amongst  his  deeds,  papers  or  writings  ;  and  that  the  Respondent  had  lately  discovered 
tJiat  the  Appellant  had  the  award  and  arbitrament  in  his  custody,  possession  or  power, 
or  some  copy  of,  or  extract  from,  the  same.     And  the  supplemental  bill  further  stated, 
that  witliin  the  parish  of  Ford  there  was  a  district  or  portion  of  land,  consisting  of 
about  600  acres,  and  called  or  known  by  the  naaue  of  the  Catford  Law  or  Hay  Farm, 
which  formerly  belonged  to  tlie  lords  of  the  manor  of  Ford,  and  was  part  and  parcel 
uf  the  manor  of  Ford,  and  was  held  by  tlie  lords  of  the  manor  as  part  and  parcel 
thereof;  but  that  the  Respondent  had  lately  discovered  that  some  time  between  the 
year  1598  and  the  year  1660,  or  at  some  time  tliereabouts,  the  then  lord  of  the  manor 
of  Ford,  sold  tlie  district  or  portion  of  land  called  Catford  Law  tO'  one  of  the  family 
of  the  Carrs  of  Etall,  [274]  and  that  the  same  had  evei-  since  remained  and  then  was 
held  by  tlie  family  O'f  the  Carrs  of  Etall :  and  that  the  owners  and  occupiers  of  the  laud 
comprising  the  district  called  Catford  Law  or  Hay  Farm,  and  of  every  part  thereof, 
had,  ever  since  tlie  aforesaid  sale  thereof,  paid  tithes  of  all  titheable  matters  and 
tilings  had  and  taken  by  them  from  their  said  lands,  to  the  rector  of  the  parish  of 
Ford  ;  and  that  within  the  parish  of  Ford  tliei'e  was  a  portion  of  land  or  district 
called  or  known  by  the  name  of  HeatliersLaw,  and  which  then  Ijelonged  tO'  the  Appel- 
lant, and  formed  part  of  the  lands  in  respect  of  which  he  claimed  tJiat  the  sum  oif  £40 
was  payable  in  lieu  of  tithes  ;  and  that  the  Respondent  had  lately  discovered  that  the 
district  of  Heatlierslaw  was  formerly  a  manor  of  itself,  and  was  not  part  or  parcel  of 
the  manor  of  Ford,  and  did  not  belong  to  the  lords  of  the  manor  of  Ford,  but  belonged 
to  some  other  person  or  persons,  whose  names  were  not  known  to  the  Respondent, 
before  it  became  the  property  of  tlie  lords  of  the  manor  of  Ford  ;  and  that  titlies  in 
kind  were  always  paid  by  tlie  tenant  of  the  lands  in  Heatlierslaw  aforesaid  to  the 
rectors  of  Ford  for  the  time  being,  until  some  time  between  the  years  1685  and  1717, 
when  Francis  Blake,  or  Sir  Francis  Blake,  knt.,  tlie  then  lord  of  the  manor  of  Ford, 
purchased  the  said  manor  of  Heatlierslaw  of  the  then  owner  thereof,  whose  name  was 
also  unknown  to  the  Respondent;  after  which  time,  and  not  before,  the  tithes  of  tlie 
land  within  Heatherslaw  aforesaid  were  introduced  into  and  included  in  the  afore- 
said bonds,  lea.ses  or  iustrunieiits  whereby  the  said  sum  of  £40  was  received  hj  the 
rectoi-s  of  Ford,  in  lieu  of  the  tithes  of  tlie  lands  the  property  of  the  lords  of  Ford, 
and  that  the  district  of  Heatherelaw  was  not,  nor  ever  had  Ijeeii,  part  of  the  manor 
of  Ford.     And  [275]  the  supplemental  bill  further  stated,  tJiat  the  Respondent  had 
lately  discovered  that  the  Appellant  had,  at  the  time  of  filing  the  supplemental  bill, 
in  his  possession,  custody  or  power  divers  of  the  bonds  and  leases,  or  other  instru- 
ments or  agreements  in  writing  thei'einbefore  mentioned  ;  and  had  also-  divers  old 
deeds,  instruments  and  writings,  whereby  it  would  appear  that  the  district  called 
Catford  Law  formed  part  of  the  manor  of  Ford,  and  that  the  Appellant  had  also  the 
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deeds  of  conveyance  of  Cntford  Law,  wliitli  were  executed  on  the  occasion  of  the  sale 
thereof  thereinbefore  mentioned  ;  and  that  ho  had  also  divers  deeds,  instruments  and 
writings,  whereby  it  would  appear  that  tlie  district  called  Heatherslaw  was  a  manor 
of  itself,  and  was  not  part  of  the  manor  of  Ford,  and  that  tithes  in  kind  were  for- 
merly paid  for  lauds  witliin  He.atherslaw  ;  and  that  the  Appellant  had  also  the  deeds 
of  conveyance  of  the  district  called  Heatherslaw,  by  which  it  would  appear  that  Cat- 
ford  Law,  otherwise  Hay  Farm,  formed  part  of  the  manor  of  Ford,  and  tliat  the  dis- 
trict called  Heathersla.w  was  not  part  of  the  manor  of  Ford  ;  and  that  the  Appellant 
had  also  in  his  possession,  custody  or  power,  divers  other  deeds,  etc.,  whereby  it 
would  appear  that  the  sum  of  £40  had  not  been  immemorially  paid  by  the  lords  of 
the  manor  of  Ford  to  the  rectors  of  the  parish  of  Ford,  in  lieu  and  conteutation  of  all 
manner  of  tithes  ai-ising  within  the  manor  of  Ford,  or  which  in  some  way  tended  to 
sho'W  the  Respondent's  title  tO'  tithes  in  kind  within  the  manor  of  Ford.  And  tlie 
supplemental  bill  prayed  in  the  usual  manner  for  a  discovery. 

The  Appellant,  on  the  21st  of  February  1833,  put  in  a  demurrer  to  the  supple- 
mental bill,  on  the  ground  that  the  Respondent  was  not  in  equity  entitled  to  the 
[276]  discovery  sought  for  by  the  said  supplemental  bill  from  the  Appellant,  or  to 
any  part  of  such  discoveiy. 

The  demurrer  was  heard  on  the  4tli  day  of  May  1833,  before  Lord  Lyndhust,  Lord 
Chief  Baron,  when  his  lordship  over-ruled  the  same.  This  was  an  appeal  against 
that  decision. 

Mr.  Swanston  and  Mr.  Purvis  for  the  Appellant: — The  supplemental  bill  here 
cannot  be  supported.  It  would  be  objectionable  if  it  was  a.  bill  filed  for  a  discovery 
from  an  adult  defendant,  for  it  is  a  demand  for  a  discovery  of  the  rights  of  the  de- 
fendant rather  than  of  those  ol  the  plaintiff.  It  is  still  more  objectionable  as  a  bill 
against  an  infant.  The  rules  of  practice  in  suits  where  infants  are  defendants  are 
well  known  and  fully  established,  and  no  new  rule  of  practice  can  be  introduced  as  to 
them  merely  by  analogy  tO'  suits  between  adults.  The  plaintiff,  by  this  bill,  asks  for 
a  discoveiy  of  such  things  as  were  not  answei-ed  to  his  satisfaction  in  the  original 
bill.  This  cannot  be  done.  Even  if  he  has  any  right  to  maintain  the  bill  at  aU,  it 
must  be  solely  in  respect  of  things  which  have  occurred  since  the  filing  of  the  first  bill, 
or  at  least  which  have  since  come  to  his  knowledge,  and  which  he  could  not  know 
before.  What  would  be  the  practice  of  the  Court  witli  regard  iO'  issuing  a.n  attach- 
ment against  an  infant  for  not  answering?  It  has  always  been  tO'  favour  them  as 
much  as  possible.  The  rule  as  to  such  cases  was  laid  down  by  Lord  Hardwicke  in 
Muggins  v.  Alexander  (1  West,  131),  where  an  infant  being  in  contempt  tO'  an  attach- 
ment for  want  of  an  answer,  upon  production  of  the  attachment  a  messenger  was 
ordered  tO'  bring  the  infant  int«  Court,  though  the  attachment  had  not  [277]  been 
served,  and  the  time  was  not  out,  the  practice  being  not  to  serve  an  attachment  upon 
an  infant,  but  to  bring  him  into  Court  for  liis  protection  and  advajitage.  In  Perkins 
V.  Ilamond  (1  Dick.  287),  Lord  Hardwicke  said  that  an  infant  could  not  be  kept  in 
custody  after  a  guardian  liad  been  assigned  him,  and  that  an  infant  defendant  paid 
no  costs  of  a  contempt,  but  that  the  plaintiff  always  paid  tlae  messenger. — [Lord 
Brougham:  The  principles  relating  to  infants'  answers  were  much  discussed  in  Kel- 
sall  V.  KelsaU  (2  Myl.  and  Keen,  409),  where  it  was  decided  that  an  infant  defendant 
who  had  answered  had  the  privilege,  on  coming  of  age,  to  put  in  a.  new  answer, 
stating  a  different  case,  and  going  into  evidence  tO'  support  it.] — That  case  is  another 
example  of  the  favour  with  which  infant  defendants  are  treated  by  the  Court,  and  it 
shows  the  practice  of  the  Court  to  be,  that  an  infant  defendant  is  not  bound  by  his 
answer,  but  may  adopt  or  reject,  it  on  his  coming  of  age.  Wliere  an  infant  is  defen- 
dant, the  answer  is  sworn  by  the  guardian,  and  the  subpoena  to  bring  in  the  answer  is 
directed  to  him,  and  so  is  the  subpoena  to  hear  the  judgment,  Taylor  v.  Attumod 
(2  P.  Wms.  643) ;  and  the  answer  of  an  infant,  sworn  to  by  his  guardian,  is  not  con- 
clusive against  him  at  law  or  in  equity,  not  even  after  he  had  attained  his  majority, 
Ecclestun  v.  Petty  or  Speke  (Carthew,  79  :  3  Mod.  259).  In  Lucas  v.  L^icas  (13  Ves: 
274)  it  was  held,  in  Chancery,  that  no  exceptions  could  be  taken  to  the  answer  of  an 
infant,  but  that  tlie  cause  must  be  decided  on  the  merits ;  and  though  the  answer  there, 
if  it  had  been  filed  by  an  adult  defendant,  would  have  been  deemed  insufficient,  it  was 
acted  on  by  the  Court,  and  an  injunction  previously  obtained  was  dissolved.  If  the 
[278]  answei-  is  not  sufficient  for  the  plaintiff's  purposes,  and  if  the  plaintiff  liimself 
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fails  in  iJroving  his  own  case,  the  bill,  in  the  case  of  an  infant,  must  be  dismissed  ; 
it  cannot  stand  over.  The  plaintili'  here  seeks  to  possess  himself  of  aU  the  advautaiges 
of  a  doiuble  suit  by  tliis  supplemental  bill.  He  must  assert,  or  he  will  prO'Ve  nothing, 
that  he  has  a.  right,  not  tO'  suppl}-  a  defective  answer  by  this  bill,  but  a  right,  by  a 
supplemental  biU,  to  obtain  an  answer  to  an  original  bill.  All  the  authorities  are 
against  such  a  proposition. — [Lord  Brougham :  Is  the  supplemental  bill  her©  the 
same  as  the  oi'iginal  bill?] — It  is,  witli'  the  mere  addition  of  the  statement  that  the 
defendant  has  attained  his  majority.  There  are  two  passages  in  Mitford  on  Equity 
Pleading  (3d  Edit.  48,  49)  which  show  that  what  is  now  attempteid  cannot  be  done. 
In  the  first  of  tliese  that  learned  writer  says,  "  Where  the  imperfection  of  a  suit  arises 
from  a  defect  in  the  original  bill,  or  in  some  of  the  proceedings  upon  it,  and  not  from 
any  event  subsequent  toi  the  institution  of  tlie  suit,  it  may  lie  added  to^  by  a  supple^ 
mental  biU  merely."  Again  :  "  When  any  event  happens  subsequent  to  the  time  of 
filing  an  original  bill,  which  gives  a.  new  interest  in  the  matter  in  dispute  to  any 
person  not  a  party  tO'  the  bill,  aiS  the  birth  of  a  te>nant  in  tail,  or  a  new  interest  to-  a 
party,  as  the  happening  of  some  other  contingency,  the  defect  may  be  supplied  by  a 
bill,  which  is  usually  called  a  supplemental  bill."  He  then  puts  otlier  ease,s,  and  pro- 
ceeds :  "  In  all  these  cases  the  parties  to  tlie  suit  are  able  to  proceed  in  it  to  a  certain 
extent,  though,  from  the  defect  arising  from  the  e\'ent  subsequent  to  the  filing  of  the 
original  bill,  the  proceedings  are  not  sufficient  [279]  to  attain  their  full  object." 
That  is  not  tlie  case  here.  There  was  no  defect  on  the  face  of  tliis  record  at  tlie  time 
when  the  record  came  intoi  existence,  and  the  defendant  was  at  that  time  entitled  to 
ask  for  a  dismissal  of  the  bill.  There  is  a  third  passage  in  the  book  just  quoted, 
where  it  is  said  (p.  263),  "  If  any  event  liaippens  which  alters  the  interest  of  an}'  party. 
or  gives  any  new  interest  to  any  person  not  a  party,  the  plaintiff  may  file  a  supple- 
mental bill,  or  bill  of  revivor,  as  the  occaision  may  require;  and  if  the  plaintiff  thinks 
some  discovery  from  the  defendant,  which  he  has  not  obtained,  is  necessai-y  tO'  sup- 
port his  case,  he  may  file  a  supplemental  biU  to  obtain  that  discovery."  Tliis  last 
appears  an  extensive  and  unqualified  proposition,  but  it  occurs  after  the  learned 
autlior  had  again  and  again  explained  the  restrictions  under  which  supplemental 
bills  might  be  filed ;  and  the  proposition  must  therefore  be  taken  subject  to  those  re- 
strictions.— [Lord  Brougham :  I  see  that  the  view  taken  of  this  case  by  Lord  Lyud- 
hurst  in  the  Court  below  was  this :  Why  do  you  come  into^  equity  for  a  discovery  at  all? 
Because  the  want  of  it,  which  the  law  cannot  supply,  would  work  a  failure  of  justice; 
for  this  purpose  equity  is  auxiliary  to  law,  and  affords  relief,  of  which  othei"wise  the 
party  justly  entitled  to  it  would  he  deprived.  That  is  the  gO'verning  principle.  Is 
it  not  a  consequence  of  this  principle,  that  if  circumstances  arise  wliicli  show  that  the 
discovery  has  not  been  obtained  and  could  not  be  compelled  under  tlie  original  bill, 
you  may  file  a  supplemental  bill  for  the  same  reason  for  which  you  filed  the  original 
bill,  namely,  that  otherwise  tliere  would  be  a  failure  of  justice?  The  answer  obtained 
from  an  [280]  infant  may  be  just  as  useless  as  if  it  had  been  an  insufficient  answer 
obtained  from  an  adult.  Against  the  adult  yo'U  coaild  file  a,  supplemental  bill ;  why 
should  you  not  have  tlie  same  remedy  against  the  infant  when  he  comes  of  age,  and 
compel  him  to  give  an  answer  that  may  be  read  against  him?  Is  there  not  the  same 
reason  and  tlie  same  necessity  for  it,  namely,  as  Lord  Lyndhurst  said,  "  tO'  prevent  a 
failure  of  justice  at  law?"] — The  original  bill  was  not  for  a  discovery,  but  was  a  mere 
tithe  suit,  and  no-  such  bill  could  be  filed  against  an  infant,  for  on  putting  in  an 
answer  stating  tliat  he  was  an  infant,  he  would  be  entitled  to  the  costs  of  the  bill. 
Besides,  tliere  cannot  be  a  supplemental  bill  of  discovery.  It  was  admitted  here  in  the 
judgment,  that  the  plaintiff  could  not,  according  tO'  the  anthority  of  F shorn  v.  Baker 
(2  Madd.  379),  be  entitled  to  an  answer  to  such  parts  of  the  supplemental  bill  as 
were  not  contained  in  the  original  bill ;  how  then  could  he  be  entitled  to  an  answer  to 
such  parts  as  were  contained  there,  and  which  had  already  been  answered  ;  and  how 
could  he  be  entitled  to^  have  the  demurrer  to  his  supplemental  biU  over-ruled.  The 
case  of  Boeve  v.  Sl-ipmth  (2  Rep.  in  Clian.  75)  certainlj-  will  not  support  the  present 
case,  nor  does  that  of  Gnodwin  v.  Goodwin  (3  Atk.  370),  wliere  the  sole  question  was 
as  to  the  right  to  introduce  new  matter  upon  an  amended  bill.  In  Fsbarn  v.  Baker 
it  was  at  first  urged  that,  there  was  in  truth  no  such  thing  as  a  supplemental  biU  of 
discovery,  but  on  the  authority  of  the  passages  in  Lord  Redesdale's  book  on  pleading, 
that  argument  was  overruled,and  it  was  said,  that  where  the  object  of  the  suit  could 

1442 


WATERFORD  (mARQUIS  Of)  V.   KNIGHT  [1835]   III  CLARK  &  FINNELLY. 

not  be  obtained  by  an  ainendinent  of  the  original  bill,  a  supplemental  bill  might  be 
filed.  No  [281]  such  allegation  can  be  made  with  respect  to  the  present  case,  nor 
can  it  be  said  tliat  any  of  the  circumstances  referred  to  in  Lord  Redesdalo's  book  upon 
pleading  have  arisen  tu  bring  tliis  case  within  the  rules  there  laid  down.  This  is  an 
attempt  to  obtain  a  further  answer  from  the  defendant.  In  that  book  (p.  256)  it  is 
said,  "  a  further  answer  is  in  every  respect  similar  to,  and  indeed  is  considered  form- 
ing part  of,  the  first  answer."  Now  it  is  clear  that  a  i)laintift'  could  not  compel  an 
adult  defendant  to  give  a  second  answer  to  tlie  same  bill  ;  why  then  can  he  do  so  with 
respect  to  an  infant  defendant?  In  Ove;/  v.  Leigliton  (2  Sim.  and  Stu.  2.34)  it  was 
held  tliatthe  plaintiff  not  having  excepted  to  the  answer  to  an  original  bill,  could  not 
except  to  one  given  to  a  supplemental  bill,  ui)on  a  principle  which  would  have  applied 
equally  to  the  original  answer  ;  yet  tliat  is  what  is  attempted  to-  be  done  in  the  present 
instance.  This  case  is  one  of  the  first  impression,  and  if  the  doctrine  now  contended 
for  on  the  other  side  should  be  admitted,  wiU  be  of  the  greatest  detriment  to  the 
practice  of  tlie  Court,  and  wiU  subject  infant  defendants  to  great  vexation.  In  Mil- 
ner  v.  Lord  Harewood  (17  Ves.  144)  it  was  declared  by  Lord  Chancellor  Eldon,  that 
the  circumstances  stated  in  a  supplemental  biU  must  be  not  only  properly  supple- 
mental matter,  but  must  be  material  to  the  plaintift''s  case.  The  information  here  is 
not  shown  to  be  material ;  and  again,  the  objection  occurs,  that  the  discoveiy  de- 
manded is  of  the  defendant's  own  title  by  the  discovery  of  tlie  defendant's  own  docu- 
ments. It  is  against  tlie  rule  of  a  court  of  equity  to  allow  of  such  a  discovery,  and 
against  its  practice  to  peniiit  it  to'  be  made  in  the  way  now  sought. 

[282]  Mr.  Boteler  and  Mr.  Loftus  Lowndes  for  the  Respondent: — The  Re- 
spondent here  seeks  no  more  than  he  would  be  fully  entitled  to  have,  if  the  defendant 
had  from  the  beginning  of  tlie  suit  been  an  adult.  The  fact  that  he  was,  when  the 
biU  was  filed,  an  infant,  interposed  a.  diificulty  in  point  of  form,  which,  now  that 
he  is  of  age,  no  longer  exists.  Is  substantial  justice  to  be  denied  the  Respondent, 
merely  because  of  tliis  form?  The  only  effect  of  the  argument  on  the  otlier  side 
would  be,  tO'  get  this  bill  dismissed,  and  to  put  both  parties  tO'  the  trouble  and 
expense  of  a  new  bill.  But  the  Appellant  would  gain  an  unfair  advantage  thereby, 
for,  by  Lord  Tenterden's  Act,  the  Appellant  would  now  be  baa-red  from  commencing 
a  new  suit.  This  injustice  ought  to  be  prevented.  Tlie  cases  which  show  that  a 
plaintifl'  cannot  except  to  an  amended  answer,  as  he  did  not  except  to  the  original 
answer,  cannot  apply  here,  for  the  forms  of  the  court  in  this  case  prevented  the 
plaintiff  from  taking  exceptions  tO'  the  answer  of  an  infant  defendant,  and  he 
cannot  be  punished  for  the  forms  of  the  Court.  Lucas  v.  Lu-cas  [13  Ves.  274]  has 
been  cited  to  show  that  the  answer  of  an  infant  is  to  be  considered  sufficient,  how- 
ever insufficient  it  may  be  in  itself;  but  there  has  been  another  case  on  that  sub- 
ject, Meredith  v.  O'Donovan,  in  which  a  bill  was  filed  against  a  lady  in  her  infancy, 
making  certain  allegations  against  her.  She  put  in  her  answer  in  the  usual  manner, 
and  an  injunction,  which  had  been  previously  issued,  wa,s  dissolved.  When  she 
came  of  age  a  supplemental  bill  was  filed  aga.inst  her,  and  she  answered,  without 
taking  objection  as  to  the  competency  of  the  bill.  It  is  admitted,  that  no  objection 
having  been  taken  there,  tliat  case  is  not  a  direct  authority  for  the  present,  but  it 
shows  that  in  ]iractioe  there  has  been  one  case  analogous  to  that  now  under  dis- 
cussion. [283]  Anotlier  argument  on  the  other  side  is,  in  substance,  that  when 
the  infant  attains  21,  he  may  maJse  a  new  defence,  and  therefore  his  answer,  made 
when  an  infant,  is  not^  to  be  read  against  him.  That  is  admitted,  and  Kehall  v. 
Kelsall  (2  Myl.  and  Keen.  409),  is  a  decided  authority  for  tliat  point.  But  that 
case  does  not  touch  the  question  involved  in  the  pre.sent.  This  case  clearlv  comes 
within  the  rule  laid  down  by  Lord  Redesdale  in  his  book  on  equity  jileading  (P.  48, 
49),  for  the  suit  is  here  defective,  as  the  plaintiff  has  not  that  which  he  is  entitled 
to,  an  order  to  work  out  his  relief;  and  the  imperfection  arises  "  from  a  defect  in 
the  original  bill,  or  in  some  of  the  proceedings  upon  it."  The  same  authority  declares 
(Id.  ib.)  that  "  a  supplemental  bill  may  be  filed  to  obtain  a  furtlier  discovery  from 
defendant  where  the  proceedings  are  in  such  a  state  that  the  original  bill  cannot 
be  amended  for  tliat  purpose."  This  case  precisely  falls  within  tliat  description. 
In  Milner  v.  Lord  Hairewood  (17  Ves.  144),  the  real  objection  was,  that  the  supple- 
mental bill  was  for  discovery  only.  The  same  was  the  objection  in  Usbom  v.  Baker 
(2  Madd.  379),  and  in  the  first  the  bill  was  refused  because  it  did  not  show  the  dis- 
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coveiy  required  to  be  material,  and  iu  the  last  it  was  allowed  on  the  authority  of 
Lord  lledesdale's  treatise  on  equity  pleading.  In  Colcluugh  v.  Evans  (i  Sim.  76)  a 
supplemental  bill  was  not  allowed,  but  solely  for  this  reason,  that  it  asked  for  some- 
thing different  from  what  had  been  asked  in  the  original  bill,  and  which  might  have 
been  introduced  by  amendment  into  that  bill.  That  is  one  of  the  very  class  of 
cases  referred  to  by  Lord  Redesdale.  But  the  subsequent  case  of  Croinptun  v. 
Womhwell  in  [284]  tlie  saaue  volume  (4  Sim.  628)  shows,  that  where  tlie  plaintiff' 
discovered  the  new  matter  after  the  cause  was  in  such  a  state  that  he  could  not 
amend  his  bill,  he  was  allowed  to  file  a  supplemental  biU.  There  again  the  rule 
stated  in  Lord  Redesdale's  book  was  adopted  as  the  ground  for  the  decision  of  the 
Court.  There  is  no  similarity  between  this  case  and  one  where  a.  further  answer 
is  required  to  the  same  bill;  the  objection  as  to  the  possibility  of  creating  perjury 
doe®  not  exist,  for  the  defendant  was  not  sworn  to  the  trutJi  of  tlie  first  answer. 
The  objections  here  are  more  of  form  than  of  substance.  This  is  said  tO'  be  a 
case  of  the  first  impression;  it  is  so,  but  why?  because  the  plaintiff,  in  a  bill  like 
this,  is  under  a  disadvantage  as  tO'  costs,  and  plaintiffs  will  not  put  themselves 
under  sucli  a  disadvantage  if  they  can  avoid  it.  That  circumstance  alone  accounts 
for  the  fact  of  there  being  no  precedents  for  a  bill  of  this  sort.  Upon  the  whole,  it 
is  clear,  that  to  refuse  this  bill  would  be  to  refuse  equity  in  a  case  where  the  plain- 
tiff, except  for  tlie  intervention  of  a  mere  form,  had  a  perfectly  good  equitable  title 
to  relief. 

Mr.  Swanston,  in  reply: — The  absence  of  autJiorities  cannot  be  reconciled  with 
the  existence  of  such  a  privilege  as  that  now  claimed  by  this  plaintiff.  The  estab- 
lished rule  of  equity,  is  that  in  a  suit  against  an  infant,  the  plaintiff  has  no  right 
to  a  discovery,  but  must  prove  his  own  case.  There  were  other  persons  besides  the 
present  Appellant  who  were  defendants  in  the  original  suit;  it  would  be  most 
unjust  to  tliem  to  keep  the  suit  pending  over  their  heads  till  this  defendant  came  of 
age,  in  order  to  enable  the  plaintiff  tO'  file  a  supplemental  bill  for  a  discovery 
against  him.  [285]  He  was  entitled,  and  so  were  they,  when  he  put  in  his  answer, 
to  ha,ve  the  bill  dismissed,  and  the  plaintiff,  if  he  seeks  a  further  remedy,  must  seek 
it  in  a  new  proceeding.  Usborn  v.  Baler  [2  Madd.  379]  does  not  carry  the  rule  to 
the  extent  now  contended  for,  but,  like  the  doctrine  stated  in  the  last  part  of  Lord 
lledesdale's  treatise,  must  be  taken  subject  tO'  the  limitations  stated  in  the  former 
part  of  that  work. 

Lord  Brougham: — My  Lords;  I  shall  ask  time  to  consider  tliis  case,  as  it  is 
admitted  to  be  a  question  perfectly  new  in  practice,  and  one  of  first  impression,  as 
far  as  direct  decisions  on  the  very  same  circumstances  are  concerned,  though  it  can 
hardly  !>€■  said  to  be  of  first  impression  with  respect  to  tlie  principle  to  be  derived 
from  a  whole  current  of  authorities.  It  does  not  by  any  means  follow,  because  there 
is  no  actual  case  where  a  bill  was  filed  and  answered  during  infancy,  and  a  supple- 
mental bill  was  afterwards  allowed,  that  such  a  practice  is  never  to  be  permitted  ; 
if  the  principle  is  clear,  and  the  particular  case  is  only  a  new  application  of  the 
same  principle,  it  does  not  by  any  means  foUow  that  because  there  never  has  been  a 
judicial  decision  in  favour  of  that  application  of  the  principle,  tlie  first  decision 
on  the  point  must  be  against  it.  There  may  be  no  such  decisions,  because  the 
principle  may  have  been  deemed  too  clea-r  to  be  debated  ;  as,  for  example,  it  is 
probable  that  we  might  not  find  any  case  expressly  deciding  that  a  devise  to  A., 
with  remainder  to  his  heirs,  is  a  fee  simple,  or  with  remainder  to  the  heirs  of  his 
body,  a  fee  tail.  On  the  other  hand,  there  may  have  been  no  case  like  the  present, 
because  it  may  have  been  thought  tliat  there  was  no  principle  justifying  such  a  bill 
as  that  now  under  discussion.  The  absence  [286]  of  authority  will  not  alone  decide 
my  opinion  on  the  question.  I  should  wish  to  examine  the  matter  a  little  further, 
and  to  consult  some  equity  practitioners  now  on  the  bench  with  respect  to  it. 

Lord  Brougham: — My  Lords;  when  this  ease  was  argued,  I  stated  enough  to 
show  that  I  had  a  strong  feeling  in  favour  of  tlie  principle  of  tlie  decision  upon  the 
demurrer  in  the  Court  lielow;  but  in  order  to  consider  one  particular  matter,  the 
matter  of  practice,  I  moved  the  postponement  of  the  judgment.  It  was  admitted  on 
all  hands  tliat  this  was  tlie  first  case  directly  turning  on  this  point,  and  that  it  was 
therefore  a  case  of  the  first  impression  as  to  decision,  although  it  must  frequently 
have  occurred  in  practice  that  such  bills  had  been  filed.     With  respect  to  bills  for 
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discovery,  the  ordinary  principle  is,  that  a  plaintiff  is  entitled  to  a  discovery, 
whether  for  the  purposes  of  a  trial  at  law,  or  for  relief  in  equity.  Then  comes  the 
case  of  an  infant.  If  I  file  a  bill  against  an  infant,  and  an  answer  is  put  in  by  his 
guardian,  it  is  certain  that  that  answer  cannot  be  read  against  tlie  infant  at  law, 
nor  in  equity,  and  I  should  be  in  so  far  in  tlie  same  situation  as  if  no  bill  whatever 
liad  been  filed.  Tliere  was  a  case  in  the  Court  of  Common  Pleas  on  this  subject. 
Now,  then,  shall  a  party  in  this  case  be  defeated  of  his  object  in  obtaining  relief, 
the  infant  having  in  the  meantime  come  of  age;  or  shall  l>e  allowed  to  file  a  supple^ 
mental  bill,  stating  the  facts  which  came  to  liis  knowledge  after  the  answer  was  put 
in,  and  requiring  a  further  answer,  and  a  discovery?  I  think  he  may  do  so.  It 
happens  here  that  some  of  the  facts  stated  in  this  supplemental  bill  did  not  exist 
at  the  time  that  the  [287]  answer  by  the  infant's  guardian  was  put  in,  nor  till  the 
infant  had  attained  his  majority.  The  demurrer  amounts  to  saying  that  the  part}' 
shall  not  do  this,  but  that  he  shall  be  put  to  begin  de  novo,  to  file  a  new  bill  as  if  in 
an  entirely  new  suit.  It  seems  to  me  that  nothing  can  be  more  senseless  tlian  to 
make  a  party  under  such  circumstances  submit  to  have  his  first  bill  dismissed,  and 
to  refer  him  to  the  delay  and  expense  of  a  new  bill,  to  get  an  answer  to  that  to  which, 
but  for  a  matter  of  form,  he  miglit  have  got  an  answer  before.  On  this  principle  I 
think  the  present  case  should  be  decided.  It  is  quite  clear  from  all  the  cases  cited 
that  tlie  principles  recognised  in  them,  and  adverted  to  by  the  text  writers, — the 
work  of  one  of  whom,  a  learned  person  of  the  higliest  eminence,  has  been  referred 
to, — would  warrant  the  filing  of  this  supplemental  bill  for  a  discovery ;  and  as  far 
as  tlie  expressions  of  these  text  writers  apply,  tliej'  induce  the  belief  that  those 
writers  themselves  never  would  have  thought  of  filing  a  demurrer  in  a  case 
like  the  present.  In  my  opinion,  this  bill  is  in  accordance  with  all  the  principles 
of  equity,  and  the  mere  novelty  of  the  case,  as  an  objection  against  it,  goes  for 
nothing;  it  is  the  application  of  a  well-known  principle  to  facts  justifying  that 
application.  There  is  no  decision  against  it,  and  I  think  that  the  real  and  dangerous 
novelty  would  be  the  allowance  of  this  demurrer.  I  have,  therefore,  no  hesitation 
in  moving  tliat  the  judgment  of  the  Court  below  be  affirmed. 

Lord  Lyndliurst  (Lord  Chancellor): — If  the  information  on  which  this  plaintiff 
seeks  for  a  discovery  came  to  him  sO'  late  that  he  could  not  state  it  in  his  original 
bill,  he  must  be  entitled  to  obtain  it  in  a  sup-[288]-plemental  bill ;  this  is  the  ordinary 
rule.  But  then  we  are  asked  to  say  that  tliis  ordiiiaiy  rule  does  not  apply  to  the 
case  of  an  infant.  In  the  Court  of  Excliequer  the  practice  of  the  Court  does  not 
permit  you  to  except  to  the  answer  of  an  infant.  Is  then  a  party  to  be  without 
remedy,  not  only  when  the  defendant  is  a.n  infant,  but  after  he  has  attained  his 
majority? — If  you  do  not  allow  a  party  tlieii  to  get  an  answer  as  to  a  fact  to  which 
he  could  not  get  an  answer  in  his  original  bill,  what  will  be  the  consequence?  Why 
he  must  begin  de  novo.  That  would  be  of  no'  benefit  to  either  party,  but  would  be 
an  additional  and  a  useless  expense.  It  is  not  according  toi  the  rules  of  equity  to  com- 
pel such  a  practice  where  it  can  be  fairly  avoided  ;  that  was  the  principle  on  which 
I  decided  the  case  in  the  first  instance,  and  I  am  happy  to  find  my  own  impressions 
confirmed  so  fully  as  they  have  been  by  my  noble  and  learned  friend. 

Judgment  affirmed  with  £100  costs. 


[289]  APPEAL 

Feom  the  Court  op  Chancery  in  Ireland. 

The  Right  Honourable  The  LORD  MAYOR,  SHERIFFS,  COMMONS  and  CITIZENS 
of  the  CITY  of  BVBWSSI ,— Appellants :  The  Right  Honourable  FRANCIS 
BLACKBURNE,  His  Majesty's  Attorney-General,  at  the  relation  of  JOHN 
M'MULLEN,  RICHARD  PURDY,  and  HENRY  STAINES,  on  behalf  of  them- 
selves and  the  other  Householders  and  Owners  of  Houses  in  the  City  of  Dublin 
and  Liberty  and  Suburbs  thereof,  liable  to  Pipe-Water  Rents,  and  all  liable 
to  Metal-Main  Rents, — Respondents. 
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[Mews'  Dig.  iv.  606.  S.C.  1  Bli.  N.S.  312  ;  9  Bli.  N..S.  395.  See  Frend  v.  Dennett, 
1861,  5  L.T.  N.S.  73;  4  C.B.  N.S.  576;  Tounff  v.  Leamington  Corporation, 
1882-83,  8  Q.B.D.  585;  8  A.C.  522;  and  A.-G.  v.  Uerthyr  Tydvil  Union  (1900), 
1  Ch.  519.] 

Certain  local  Acts  of  Parliament  gave  the  Corporation  of  the  city  of  Dublin  the 
power  to  take  measures  for  supplying  that  city  with  water,  and  to  levy  rateg 
and  rents  on  the  inliabitants  to  meet  the  expenses  that  might  thereby  be  in- 
curred. The  corjjoratiou  passed  bye-laws  appropriating  part  of  the  revenue 
thus  raised  in  a  manner  not  strictly  falling  within  the  provisions  of  these 
Acts.  Some  of  the  inhabitants  of  Dublin  filed  an  information  against  the 
corporation  for  an  account,  and  the  Court  of  Chancery  in  Ireland  decreed  an 
account,  and  held  tlie  corporation  answerable  for  all  sums  which  it  had  re- 
ceived and  appropriated  in  a  way  not  strictly  conformable  with  the  pro- 
visions of  the  local  Acts.     The  House  on  appeal  affirmed  this  decree. 

Between  the  years  1775  and  1805  the  Corporation  of  Dublin  obtained  from  the 
Irish  Parliament  and  the  Legislature  of  the  United  Kingdom  several  Acts,  for  the  pur- 
pose of  providing  a  better  supply  of  water  [290]  for  the  city  of  Dublin.  These  Acta 
were  commonly  known  by  the  name  of  the  "  Pipe-Water  Acts."  By  these  Acts  the 
corporation  was  entrusted  with  the  duty  of  laying  down  wooden  pipes  throughout  tha 
city  for  the  supply  of  water,  and  empowered  to  compel  the  inhabitants  to  receive  thq 
water  so  furnished,  and  to  pay  certain  rates  for  the  same,  which  rates  were  to  ba 
applied  according  to  the  provisions  contained  in  the  Pipe-Water  Acts,  for  the  in- 
demnification of  the  corporation  and  the  benefit  of  the  inhabitants.  In  the  year 
1809,  it  having  been  thought  expedient  to  substitute  castriron  pipes  for  wooden  ones, 
the  corporation  again  applied  to  Parliament,  and  procured  the  49  Geo.  3,  c.  80,  to  be 
passed,  which  is  generally  known  by  the  name  of  the  "  Metal-Main  Act.  '  This  Act 
enabled  the  corporation  to  borrow  money  for  tlie  purposes  of  the  work,  to  receive  rates, 
to  apply  them  in  defraying  expenses  and  in  diminution  of  the  debt,  and  to  appro^ 
priate  any  surplus  to  the  formation  of  a  sinking  fund,  with  a  view  to  this  last  named 
object. 

The  corporation  proceeded  for  a  considerable  number  of  years  to  exercise  the 
powers  granted  by  the  Pipe-Water  and  Metal-Main  Acts,  without  meeting  with  any 
serious  interruption.  At  length,  however,  the  inhabitants,  thinking  that  the  cor- 
poration had  been  guilty  of  some  breaches  of  trust,  an  information  was,  on  the  30th 
day  of  October  1823,  filed  in  the  High  Court  of  Chancery,  in  Ireland,  by  His  Majesty's 
Attorney-general  for  Ireland,  at  the  relation  of  John  M'MuUen,  Richard  Purdy,  Isaac 
Stewart  and  Henry  Staines,  on  behalf  of  themselves  and  the  other  inhabitants  of 
Dublin  liable  to  the  water  rates,  setting  forth  the  particular  acts  of  the  corporation 
by  which  they  conceived  themselves  aggrieved,  and  particularly  charging  that  a  sum 
of  £2500,  of  the  pipe-water  [291]  revenue,  had  for  many  years  been  misappropriated 
by  the  corporation,  by  voting  sums  thereout  to  the  members  of  the  corporation,  and 
by  increasing  the  salaries  of  their  officers  and  charging  the  same  on  that  revenue. 

The  information  prayed  that  the  corporation  might  be  declared  trustee  of  the 
rates  and  rents  mentioned  in  said  Act  of  the  49th  of  his  late  Majesty  King  George 
the  Third,  for  the  uses  and  purposes  therein  declared,  and  that  the  trusts  thereof 
might  be  carried  into  execution,  and  also  that  an  account  might  be  taken  of  the 
monies  received  by  the  corporation,  from  the  passing  of  tlie  said  last-mentioned 
Act,  in  respect  of  the  rates  or  rents  gi-anted  in  and  by  that  Act,  and  of  the  application 
thereof  in  each  of  the  years  in  the  said  information  mentioned,  and  of  the  expenses 
incurred  in  each  year  by  laying  down  cast-iron  or  metal  main  and  service  pipes,  oil 
otherwise  making  additional  alterations  and  improvements  in  the  works,  and  &\sa 
an  account  of  the  sums  yearly  applied  in  and  towards  the  sinking  fund  from  the  time  of 
tlie  passing  of  the  Act,  and  of  the  debts  yearly  paid  oft',  and  that  an  account  might  bg 
taken  of  the  money  borrowed  by  the  said  corporation  under  the  provisions  of  the  Act, 
and  due  on  the  credit  of  the  rates  thereby  granted,  and  of  tlie  money  applied  in  pay- 
ment of  the  interest  of  a  debt  of  £67,800,  and  of  the  money  borrowed,  and  that  tlie 
balance  of  the  rates,  after  deducting  the  expense  of  laying  down  cast-iron  or  metal 
main  and  service  pipes,  or  otherwise  making  any  additional  alterations  and  im- 
provements in  said  work,  might  be  ascertained  and  applied  as  directed  by  the  pro- 

1446 


DUBLIN  (corporation  Of)  V.  A.-li.  [l834-o5]     III  CLARK  &  FINNELLY. 

visions  of  said  Act  exclusively.  And  if  it  should  appear  that  the  money  produced 
by  the  rates  or  rents  so  borrowed  on  the  credit  thereof  had  been  applied  to  purjioses 
not  \var-[292]-ranted  by  the  Act,  then  and  in  such  case  the  corporation  might  bei 
decreed  to  replace  such  money  to-  the  account  of  the  rates  or  rents,  and  tliat  some 
proper  person  might  be  appointed  to  receive  the  rates  or  rents  granted  by  the  Act, 
or  that  the  person  or  persons  who  tlien  received  same  might  pay  the  same  into  Court, 
to  the  credit  of  the  cause,  and  for  relief  generally. 

The  Corporation  of  Dublin  filed  an  answer  to  the  information,  in  which  it  was 
alleged  that  the  corporation  had  set  forth  how  and  iu  what  manner,  and  when  the 
rates  had  been  received  and  disposed  of;  and  it  was  denied  that  the  corporation  had 
misapplied  the  rates  and  the  pipe-water  rents. 

And  the  corporation  insisted  that,  from  the  fluctuating  and  variable  nature  and 
amount  of  the  rents,  it  could  not  with  any  degree  of  certainty  be  stated  at  what 
period  the  debt  and  interest  thereon,  or  the  debt  only,  would  or  ought  to  be  paid  off, 
but  that  according  to  the  best  calculation  on  the  subject,  it  appeared  that  in  the 
latter  end  of  the  year  1826,  there  would  be  paid  off,  in  principal  and  interest,  the 
sum  of  about  £100,000,  and  that  there  would  remain  to  be  paid  in  that  year  tlie 
sum  of  £99,600.  It  was  admitted  tliat  the  metal-mains  would  Ije  subject  to  less 
decay  than  wooden  ones,  and  the  repairs  thereof  less  expensive ;  and  in  support  of  the 
right  to  make  tlie  annual  payments  of  £2500  out  of  the  pipei-water  revenue,  the 
defendants  referred  to  certain  resolutions  passed  in  the  Assembly  of  the  corporation 
in  the  years  1779  and  1809,  authorising  those  payments.  In  July  1824,  Lord 
Manners,  then  Lord  High  Chancellor  of  Ireland,  before  whom  the  case  was  heard, 
directed  that  the  information  should  stand  dismissed,  with  costs. 

The  relators  appealed  against  this  decree,  and  on  [293]  the  11th  of  May  1827,  this 
House  ordered  that  the  decree  should  be  reversed,  and  that  the  mayor,  sheriffs,  etc.  of 
Dublin,  should  account  for  and  apply  the  rates  and  rents  in  the  manner  mentioned 
in  the  Act,  and  tliat  it  should  be  referred  to  one  of  the  Masters  of  the  Court  of 
Chancery  in  Ireland  to  take  an  account  of  all  sums  of  money  received  by  the  cor- 
poration under  the  Act,  and  of  the  application  of  the  same,  and  to  state  the  balance 
of  such  account  appearing  at  the  end  of  each  year  respectively ;  and  also  an  account 
of  all  sums  of  money  borrowed  at  interest  upon  the  credit  of  the  rates  and  rents 
granted  by  that  Act,  and  by  the  Acts  therein  recited,  and  which  were  necessary 
for  tbe  purpose  of  making  such  resei-voirs,  and  laying  such  casl^iron  or  metal  main 
and  service  pipes  ;  and  also  an  account  of  the  several  mortgages  of  the  rents,  or  any 
part  tliereof  for  such  purposes,  and  the  costs  of  sucli  mortgages,  and  to  whom  they  had 
been  made,  and  for  what  sum  or  sums  respectively  ;  and  whether  such  sums  so  bor- 
rowed, exceeded  or  fell  short  of  the  sums  authorised  by  the  Act  to  be  borrowed  in  the 
several  years  therein  mentioned  respectively. 

And  it  was  further  ordered,  that  the  Master  should  inquire  and  report  the  nature 
and  particulars  of  the  debt  of  £67,800  in  the  Act  mentioned,  and  whether  a  fund  had 
been  duly  provided,  according  to  the  directions  of  the  Act,  for  redeeming  and  dis- 
charging the  same,  and  all  such  further  sum  and  sums  of  money  as  had  been  borrowed 
for  tlie  purposes,  and  within  the  several  periods,  authorised  by  the  Act;  and  whether 
the  mayor,  sheriffs,  etc.  of  Dublin  had  annually  retained,  out  of  the  rate  or  rents| 
granted  by  the  Act,  the  sum  of  £2000,  together  with  such  sums  of  money  as  had  been 
borrowed  under  the  provisions  of  the  [294]  Act ;  and  whether  all  such  sums  of  money 
by  the  Act  directed  to  be  retained,  had  been  appropriated  and  applied,  as  a  sinking- 
fund,  to  pay  off  and  discharge  the  said  sum  of  £67,800,  and  such  other  sums  of 
money  as  had  been  borrowed  under  the  provisions  of  the  Act ;  and  generally,  whether 
the  interest  on  the  debts  had  been  duly  paid,  and  whether  the  money  received  had 
been  applied  as  directed  by  the  Act. 

And  it  was  further  ordered,  that  the  Master  sliould  inquire  and  report  whether  the 
mayor,  sheriffs,  etc.  of  Dublin  for  tbe  time  being  had  kept  accounts,  as  directed  by 
the  Act,  of  the  receipts  and  produce,  and  amount  of  tlie  rates  and  rents,  and  had 
j)aid  and  applied  such  part  or  balance  thereof  as  from  time  to  time  remained,  after 
retention  of  the  several  sums  of  money  directed  to  be  otherwise  applied,  as  in  the  Act 
mentioned,  in  payment  of  the  interest  due  on  the  money  mentioned  in  the  said  Act 
to  h&  then  borrowed,  and  in  laying  down  cast-iron  or  metal  main  and  service  pipes, 
or  otherwise  making  such  additional  alterations  and  improvements  in  the  works. 

1447 


Ill  CLARK  &  FINNELLY.  DUBLIN  (CORPORATION  Of)  V.  A.-G.  [1834-35] 

and  in  increasing  the  sinking-fund  created  by  the  Act ;  and  whether  any  deduction 
had  been  made  from  the  rates  and  rents  save  for  collecting  the  same;  and,  if  any, 
what  deductions,  and  on  what  ground ;  and  whether  any  surplus  had  been  at  any 
time,  and  when,  received  by  the  mayor,  etc.,  and  whetlier  such  excess  had  exceeded 
the  sum  of  £500  ;  and  whether  it  had  been  from  time  to  time  added  to  the  sinking- 
fund  created  by  the  Act,  and  paid  and  applied  in  like  manner  as  the  said  annual 
sum  of  £2000  was  directed  to  be  applied  ;  and  whether  the  whole  of  the  sums  of  money 
due  under  the  authority  of  the  said  Act  had  [295]  been  fully  paid  off  and  discharged. 
or  whether  any  and  what  parts  then  remained  due,  and  why  the  same  had  not  been 
discharged.  And  the  Master  was  to  take  an  account  of  costs  due,  and  of  works 
unfinished,  and  the  Court  was  to  do  such  things  as  were  necessary  to  carry  tha 
judgment  of  the  House  into  execution. 

On  the  19th  May  1827  the  Court,  in  obedience  to  this  order,  pronounced  a  decree 
by  which  it  was  adjudged  that,  by  the  terms  of  the  49th  Geo.  3,  the  defendants,  tlie 
mayor,  sheriffs,  etc.  of  Dublin,  were  bound  to  account  for  and  apply  the  several  rates 
and  rents  in  the  Act  mentioned,  in  the  manner  expressed  in  the  Act,  so  far  as  related 
to  such  rates  and  rents  respectively.  And  it  was  referred  to  William  Heun,  esq., 
one  of  the  Masters  of  the  Court  of  Chancery  in  Ireland,  to  take  the  several  and  re- 
spective accounts  before-mentioned,  and  the  Master  was  armed  with  full  powers  to 
carry  the  decree  into  effect. 

The  Master  made  his  report  on  the  18th  September  18.30.  The  Appellants  took 
several  exceptions  to  this  report,  the  statement  of  which  will  fully  explain  the  nature 
of  the  report  itself.  The  first  exception  was,  that  the  Master  had  improperly  refused 
to  allow  an  annual  deduction  of  £1500,  claimed  by  the  corporation  as  an  annual 
rent  or  allowance  which  had  by  long  usage  been  appropriated  by  tlie  corporation 
out  of  the  pipe^water  rent,  as  rent  in  respect  of  the  estate  of  the  corporation  in  the 
watercourse  from  the  river  Dodder  to  the  city  of  Dublin,  and  of  the  works  thereof 
and  about  the  same,  and  in  part  compensation  for  the  several  sums  of  money  ex- 
pended by  the  corporation  upon  the  pipe-waterworks,  though  it  appeared  that,  by 
an  Act  of  Assembly  made  by  the  corporation  on  the  11th  January  1779,  "  it  was  re- 
[296]-solved,  that  for  the  future  no  part  of  the  pipe-water  revenue  should  be  appro- 
priated to  any  use  save  the  several  uses  of  carrying  on  the  works,  paying  the  officers, 
etc.,  until  the  corporation  should  have  discharged  the  several  sums  borrowed  on  the 
credit  thereof,  except  the  sum  of  £1500  annually  to  be  paid  to  the  city  treasurer  for 
the  use  of  the  city,  in  compensation  for  the  several  sums  expended  previously  to  the 
late  Act  (meaning  the  15th  and  16th  Geo.  3,  c.  24,)  upon  the  several  works." 

The  second  exception  was,  that  the  Master  had  not  allowed  a  sum  of  £312  for 
interest  on  debentures,  amounting  to  £5200,  issued  by  the  corporation  before  the 
passing  of  tlie  49  Geo.  3,  though  such  debentures  were  still  remaining  due,  and 
though  interest  to  the  amount  of  6  per  cent,  per  annum  had  been  paid  thereon  by 
the  corporation. 

The  third  exception  was,  that  the  Master  had  not  allowed  a  sum  of  £1000  a  year, 
as  and  for  a  salai-y  to  the  lord  mayor  and  treasurer  to  the  corporation,  though  evidence 
was  laid  before  the  said  Master,  that  by  an  Act  of  Assembly,  passed  in  February  1809,  it 
was,  on  the  recommendation  of  a  committee  appointed  for  inquiring  into  the  revenue 
of  the  corporation,  and  how  the  same  miglit  be  increased  and  its  expenses  lessened, 
resolved,  "  That  it  would  be  much  to  the  advantage  of  the  said  corporation  to  pay  to 
the  lord  mayor  and  city  treasurer  the  sum  of  £1000  annually,  in  lieu  of  poundage 
or  agency,  such  sum  appearing  to  be  less  than  the  sums  paj'able  to  them  for  poundage 
on  an  average  of  the  preceding  four  years ;  "  and  that  in  every  year  since  the  passing 
of  the  said  resolution,  the  sum  of  £1000  per  annum  had  been  uniformly  paid  by  the 
treasurer  of  the  said  corporation  to  the  lord  mayor  and  treasurer,  out  of  the  [297} 
pipe-water  rents,  and  that  the  same  had  been  allowed  by  the  corporation  to  tlie  trea- 
surer in  passing  his  accounts. 

The  fourth  exception  stated,  that  if  the  Master  had  made  these  allowances,  tliere 
would  not  have  been  found  an  excess  of  more  than  £500  in  the  hands  of  the 
corporation. 

The  fifth  exception  alleged,  that  if  the  accounts  had  been  properly  taken,  the 
Master  could  not  have  found,  as  he  had  found,  that  the  debt  of  £100,000  might  have 
been  paid  off  in  May  1825. 

In  reply  to  these  exceptions,  it  was  contended,  that  the  corporation  had,  on  making 
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the  resolutions  now  stated,  exceeded  tlie  power  <riveii  it  by  the  Water  and  Metal 
Main  Acts.  These  exceptions  were  fully  heard  before  Sir  W.  M'Malion,  Master  of  t!ie 
Rolls,  and  were  over-ruled,  and  on  the  7th  July  1831,  his  Honor  made  a  decree  to  the 
followint:  effect:  — 

'■  That  the  said  report  of  the  said  Master  do  stand  confirmed.  And  it  a.ppearin<r 
as  to  the  execution  of  the  works  provided  for  under  tlie  statute,  49  Geo.  .3,  that  the 
defendants  (the  Corporation  of  Dublin),  in  1823  and  1827,  had  laid  down  metal 
)iipes  for  the  whole  estimated  lenprth  of  56  miles,  and  that  since  that  period  they  had 
laid  down  an  addition  of  7  miles  and  35  perches  of  metal  pipes  ;  and  it  appearintr 
that  the  defendants  had  not  kept  distinct  accounts  of  the  pipe-water  and  metal-maiu 
tax,  as  directed  by  the  said  Act,  until  the  29th  day  of  Septemljer  1S14  ;  and  it  furthe'- 
appearincr  that  tlie  sum  of  £67,800,  mentioned  in  the  13tli  section  of  the  said  statute, 
and  theretofore  chartred  by  the  Acts  therein  referred  to,  upon  the  pipe^water  tax 
and  water  works  in  tlie  pleading's  mentioned,  and  the  sum  of  £32,200  borrowed  under 
the  provisions  of  the  statute  (and  makinfr  to-[298]-,2:ether  £100,000)  had  not  been 
paid  off  by  the  said  defendants,  by  the  application  of  tJie  funds  provided  for  that 
purpose  by  the  statute,  and  directed  thereby  to  be  sO'  applied,  and  that  the  sinkiri": 
fund  created  and  appropriated  by  tlie  Act  had  not  been  ai^plied  by  the  defendants 
jiursuant  to  tJie  provisions  of  the  Act,  and  the  trusts  vested  thereunder  in  the  de- 
fendants, and  that  only  the  sum  of  £25,500  had  been  redeemed,  and  that  a  balance 
of  £74,500  of  said  £100,000  remained  outstanding  and  unpaid  ;  and  it  appear- 
ing that  the  sum  of  £100,000,  if  the  provisions  of  said  statute  in  that  behalf  had 
been  executed  by  the  defendants,  and  the  funds  duly  applied  pursuant  thereto  bv 
them,  would  have  been  paid  off  on  the  20th  day  of  March  1825,  leaving  a  balance  in 
the  hands  of  the  treasurer  of  the  said  defendants,  of  £1536  3s.  6id  ;  and  it  appear- 
ing that  the  metal-main  tax  was  continued  for  two  years  after  the  20th  of  Maj'  1825, 
when  it  ought  to  have  ceased,  and  that  upon  account  of  actual  receipts  and  payments 
of  the  metal-main  tax  taken  separately  for  tliese  two  years  ending  20th  May  1827, 
a  balance  of  £7001  19s.  2d.  would  appear  in  favour  of  the  defendants  ;  and  in  taking 
the  account  for  tlie  two  years  of  both  the  metal-main  and  pipe-water  tax,  and  includ- 
ing tlierein  the  balance  of  £1536  3s.  6Ad.,  and  excluding  therefrom  the  said  interest 
of  £74.500,  a  balance  of  £14,986  9s.  5id.  would  appear  against  the  said  defendants : 
It  is  declared  by  the  Right  Hon.  the  Master  of  the  Rolls,  tliat  the  said  metal-main  tax 
ought  to  have  ceased  on  the  20tJi  day  of  May  1825,  and  ought  not  now  to  be  resumed 
or  continued  ;  and,  tliat  the  relators  or  other  owners  and  occupiers  of  dwelling-houses 
within  the  city  of  Dublin  and  suburbs  thereof,  and  such  parts  of  the  liberties  of  St. 
Sepulchre  as  are  subject  to  pip^[299]-wat6r  rents,  ought  to  be  exempt  from  the 
further  payment  of  any  metal-main  tax,  under  the  provisions  of  the  statute  49tli 
Geo.  3,  and  ought  to  be  exonerated  by  the  said  defendants  from  any  further  or  future 
liability  to  pay  any  U\x  or  sum  of  money  imposed  or  enacted  under  the  said  last- 
mentioned  statute.  And  accordingly  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  relators  and  owners  and  occupiers  of  the  dwelling-houses  situate  as  afore- 
said, ought  to-  be  exeanpt  from  such  liability  and  ought  to  be  exonerated 
by  the  defendants  from  such  liability.  And  accordingly  it  is  further  ordered,  ad- 
judged, and  decreed,  tliat  tlie  said  defendants  should  within  six  months  from  the 
date  of  this  decree,  pay  off  and  discharge  the  said  sum  of  £74,500  to  the  different 
persons  who  are  holders  of  the  securities  or  debentures  for  tlie  sum  of  £74,500,  and 
thereupon  to  procure  tlie  said  holders  to  acquit  and  discharge  the  said  securities 
and  debentures.  And  it  is  further  ordered,  that  an  injunction  should  issue  to  re- 
strain the  said  defendants,  the  said  corporation  of  the  city  of  Dublin,  from  further 
collecting  or  levying  the  metal-main  tax  from  the  owaiers  and  occupiers  of  dwellino- 
houses  situate  within  the  city  of  Dublin,  and  tJie  liberties  or  suburbs  thereof,  and  such 
parts  of  the  liberty  of  St.  Sepulchre  as  were  subject  to  the  payment  of  pipe-water 
rents,  or  from  any  of  them,  until  further  order."  And  it  was  furthei-  ordered  that 
the  defendants  should  pay  to  the  relatoi-s  the  costs  of  the  suit,  except  so  far  as  related 
to  a  charge  made  by  the  relators,  that  in  laying  down  the  pipes  the  corporation  had 
not  acted  with  a  proper  regard  to  economy,  but  had  been  unnecessarily  extravatrant, 
a  charge  which  the  decree  stJited  not  to  have  Ijeen  proved.  The  costs  occ.isioned  bv 
this  charge  were  ordei-ed  to  Ije  paid  by  the  relators  to  [300]  the  defendants,  and  the 
Master  was  ordered  to  tax  the  costs  accordingly.  The  master  taxed  the  costs  due  to 
the  relators  in  the  suit  at  £5329  12s.,  and  tlie  costs  due  by  them  to  the  defendants 
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at  £22  12s.,  leaving  a  balance  of  £5307  payable  to  the  relators.  The  Master  was 
subsequently  ordered  to  review  his  taxation  asi  to-  one  part,  and  reduce  it  to  £5153 
as  due  to  the  relators,  and  tliis  sum  was  ordered  to  be  paid  out  of  tlie  balance  in  the 
liands  of  the  corporation.  The  defendants  tlien  brought  tlie  present  a.ppeal  against 
the  decree  of  7  July  1831. 

Mr.  Pemberton  and  Mr.  Tinne}',  in  support  of  tlie  appeal,  contended  that  the  cor- 
poration had  a  riglit  to  appropriate  the  sums  mentioned  in  the  resolutions  of  January 
1779,  and  February  1809,  such  appropriation  being  in  furtherance  of  tlie  objects  of 
the  Acts  of  the  Legislature.  The  corpoi-ation  had  advanced  money  and  prosecuted 
the  works  with  great  zeal  and  success,  and  if  tlie  letter  of  tlie  different  Acts  liad 
been  strictly  complied  with  there  would  have  been  a  great  delay  in  supplying  the 
city  of  Dublin  with  water;  that  the  corporation,  in  departing  from  the  Acts  in  cue 
respect,  had  thus  conferred  a  benefit  on  the  city,  and  ouglit,  tlierefore,  to  be  j^ermitted, 
as  was  proposed  in  these  resolutions,  to  reimburse  itself  the  money  thus  laid  out. 

Sir  W.  Home,  and  Mr  Sugden,  for  the  Respondents,  insisted  tliat  the  corporation 
derived  all  its  authority  under  these  Acts,  and  had  nO'  right  whatever  to  depart  from 
the  provisions  which  the)^  contained.  The  corporation  had  made  no  sacrifice  in 
carrying  into  effect  the  object  of  these  Acts,  and  ought  not  therefore  to  claim  any 
advantage  beyond  what  the  [301]  Acts  liad  provided  ;  and  at  all  events  there  was  nn 
pretence  for  saying  that  tlie  lord  mayor  was  entitled  tO'  receive  sucli  a  sum  of  money 
as  had  been  assio;ned  to  liim  as  a  salary  by  tlie  two  resolutions  of  the  Assembly  in 
1799  and  1809. " 

Lord  Brougham: — This  case  was  argued  at  great  lengtlii  in  the  course  of  last 
session,  and  the  final  determination  of  it  was  put  off  in  consequence  of  some  doubts 
entertained  respecting  it  by  Lord  Wynford.  In  these  doubts  I  did  not  concur,  but  if 
his  Lordship  liad  still  continued  to  entertain  them,  the  case  must  again  have  been 
argued  by  one  counsel  on  each  side.  This  further  consideration  of  tlie  case  need  not 
now  be  entered  upon,  and  as  a  great  public  inconvenience  would  result  from  further 
delaying  the  delivery  of  the  judgment,  that  delay  ought  nO'  longer  to  be  continued. 
I  did  intend  to  communicate  with  Lord  Wynford  on  the  subject,  as.  from  the  indis- 
position under  which  he  is  suffering,  he  is  not  likely  for  some  time  to  be  present  in 
the  House,  and  to  ascertain  how  far  he  stiU  entertained  his  fonuer  doubts,  or  whether 
they  were  removed.  I  have  great  satisfaction  in  finding  that  he,  previous  to  any 
communication  received  from  me,  had  reconsidered  tlie  case,  and  that  tlie  doubts 
which  formerly  pos.sessed  his  mind  are  now  entirely  removed.  He  has  authorised  me 
to  state  his  full  concurrence  in  opinion  with  me  on  this  case,  my  own  opinion  having 
been  clearly  in  favour  of  the  judgment  of  the  Master  of  the  Rolls.  The  communica- 
tion from  his  Lordship  states  tliat  "I  now  think  that  tlie  judgment  of  the  Mastei' 
of  tlie  Rolls  in  Ireland  is  in  every  point  right,  and  tliat  the  appeal  should  be  dis- 
missed with  costs;  I  can  find  no  legal  origin  for  the  right  to.  pay  over  tJie  sum  of 
£1500  to  the  corporation.  I  also  [302]  think  that  tlie  defendants  were  not  war- 
ranted in  paying  a  fixed  sum  of  £500  to  the  treasurer,  instead  of  a  proper  per-centage 
on  the  sums  received  by  him,  and  tliat  they  had  no  colour  of  a  pretence  for  per- 
mitting tlieir  lord  mayor  to  take  £1500  a  year  or  any  other  sum  out  of  the  water 
tax  on  the  citizens  of  Dublin.  Striking  these  items  out  of  the  account,  the  debts 
provided  for  by  tlie  different  Acts  would  have  been  paid  off  at  the  time  mentioned  by 
the  Master  of  the  Rolls.  But  if  the  £1500  a  year  and  the  other  items  had  a  legal 
origin,  the  Acts  contain  no  provision  for  their  payment  out  of  the  pipe-water  or 
tlie  metallic-main  rates;  on  the  contrary,  a  different  appropriation  of  the  money 
raised  by  them  is  expressly  directed.  The  first  account  tliat  we  have  of  any  right  of 
the  corporation  of  the  city  of  Dublin  to  the  water  for  the  supply  of  the  inhabitants 
is  in  the  6  Geo.  1," — a  statute  that  was  passed  at  a  time  which  we  all  know  was  a 
period  of  great  speculation. — "  It  appears  tliat  the  corporation  had  only  then  a 
stream  of  water  running  through  tlie  city,  and  from  which  tlie  inhabitants  were 
permitted  to  supply  themselves  by  pipes  introduced  into  it  at  their  own  expense, 
or  by  any  other  means.  The  stream  is  described  as  having  anciently  belonged  to  the 
corporation,  which  is  required  by  the  statute  to  incur  certain  expenses  for  securing 
the  supply  and  preserving  the  purity  of  the  water.  I  think  that,  altliough  this  stream 
is  stated  to  be  vested  in  the  members  of  the  corporation  for  the  time  being,  thev 
only  held  it  in  trust  for  the  benefit  of  the  town.     They  have  been  frequently  made 
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trustees  of  jiroperty  for  the  use  of  tliose  who  lived  within  the  limits  of  their  fran- 
chise.    The  application  of  corporation  funds  for  the  preservation  and  iniprovenioiit 
of  this  property  was  as  proper  [303]  as  any  use  that  could  have  been  made  of  them. 
If  such  aji  application  had  been  more  frequenth'  made,  we  should  have  had  fewer 
complaints  of  tliese  bodies.     Altliougli  this  is  stated  to  have  been  an  ancient  right 
of  the  corporation,  notliing  appears  tjO'  liave  been  ever  paid  by  the  inhabitants  of 
Dublin  to  the  corporation  for  the  benefit  which  they  derived  from  it.     The  first  men- 
tion made  of  this  appropriation  of  the  rent  is  in  a.  bye-law  passed  by  the  corporation 
on  the  22d  January  1779,  in  which  it  is  said  tluit  "  no  part  of  the  pipe-water  revenue 
shall  be  approjn-iated  to  any  use  save  tJiat  of  carrying  on  tlie  works,   paying  the 
officers,  etc.,  until  the  corporation  shall  have  discharged  the  several  sums  borrowed 
on  the  credit  thereof,  except  the  sum  of  £1500,  annuallj^  paid  to  tlie  city  treasurer 
for  the  use  of  the  city,  in  compensation  of  the  several  sums  expended  by  the  city  on 
the  works."     It  appears  from  this  that  it  was  never  paid  antecedently  to  that  period, 
and  this  is  therefore  the  making  of  a  new  charge,  for  the  benefit  of  those  who  created 
it.     That  may  be  ;  but  such  a  bye-law  is,  on  every  principle  that  is  applicable  to  bye- 
laws,  bad.     It  must  be  recollected,  also,  that  it  was  made  after  the  15  and  16  Geo.  3 
had  directed  a  different  appropriation  of  these  funds.     Let  us  now  look  at  this 
statute  of  tlie  15  and  16  Geo.  3,  c.  24  (Irish  Act),  which  is  the  most  favourable  for  the 
corporation,  autliorising  tlie  raising  of  the  pipe-water  rents,  for  the  construction 
of  new  mains  and  otherwise  extending  tlie  waterworks,  and  by  the  lltli  section  we 
shall  find  that  the  corporation  is  empowered  to-  borrow,  on  the  credit  of  the  said  rates 
and  rents,  such  sums  as  shall  be  found  iiecessaiy  for  the  purposes  of  the  Act.     What 
right  has  the  corporation  to  jirejudice  tlie  creditors  by  a  post]ionement  of  the  payment 
of  their  advances  by  taking  to  itself  any  part  of  tJie  [304]  sums  specifically  appro- 
priated to  their  payment  and  the  completion   of  the  waterworks.     It  is  expressly 
found,  that  had  not  the  waterwork  rates  been  a.pplied  in   satisfaction  of  the  city 
claims  and  to  the  other  purposes  not  sanctioned  by  the  Act,  the  debts  would  long  since 
have  been  paid  off.     But  the  49  Geo.  3  makes  this  question  perfectly  clear.     By  the 
11th  section  of  that  Act  the  corporation  is  empowered  tO'  borrow  on  interest,  on  the 
credit  of  the  rates  and  rents  granted  Iw  the  said  recited  Acts  and  by  tliat  Act,  money 
for  tlie  m.aking  of  reservoirs  and  the  laying  of  cast  iron  or  met.al  main  and  service 
pipes.     Among  tlie  recited  Acts  is  that  of  the  15  and  16  GeO'.  3,  and,  by  the  13tli 
section  of  the  49  Geo:  3,  all  the  money  raised  under  all  these  recited  Acts  is  to  be  ap- 
propriated to  the  payment  of  tlie  debt  of  £67,800,  and  to  tlie  payment  of  £2000  an- 
nually towards  the  interest  of  that  debt,  and  of  such  sums  as  may  be  afterwards  bor- 
rowed for  the  purpose  of  completing  the  works,  and  for  the  establishment  of  a  sinking- 
fund  for  the  reduction  of  these  debts.   By  the  1 6th  section  it  is  enacted,  that  if  there  be 
any  surplus,  either  of  the  money  raised  under  that  Act  or  of  the  recited  Acts,  the  sur- 
plus shall  he  added  to  the  sinking-fund  above  provided.  If  the  Lord  Mayor  of  Dublin 
and  the  corporation  had  any  claim  for  the  £1500,  or  the  £1000  for  the  Lord  Mayor, 
or  tlie  £1000  for  the  treasurer,  or  the  interest  of  tlie  money  raised  by  the  debentures, 
they  sliould  have  asserted  it  at  the  time  of  the  passing  of  that  Act,  which  now  precludes 
them  from  claiming  credit  in  these  accounts  against  the  rates  in  any  court  of  justice. 
I  entirely  go  along  w-ith  the  noble  and  learned  Lord  in  the  view  he  now  takes  of  this 
matter,  though  I  do  not  entirely  concur  in  e^ery  part  of  tlie  obseirvations  [305] 
here  made  by  him.     I  am  very  happy  to  say  in  this  decisive  manner,  tliat  he  no 
longer  entertains  the  doubts  which  formerly  made  him  hesitate  about  the  judgment. 
As  we  are  now  both  of  the  same  opinion,  I  shall  move  that  the  decree  of  the  Master 
of  tlie  Rolls  be  affirmed  ;  and,  considering  who  the  parties  are,  that  it  be  affirmed  with 
costs,  the  amO'Unt  of  which  shall  be  ascertained  in  the  way  in  which  costs  are  usually 
ascertained  in  this  House. 

Lord  Plunkett :  — I  took  nO'  part  in  tliis  case  when  it  was  argued  at  yonr  Lordship's 
bar,  having  been  connsel  in  the  case  in  tlie  Court  below.  For  thei  same  reason, 
when  it  came  into  tlie  Court  of  Cliancery  in  Ireland,  since  I  presided  there,  it  was  at 
my  request  that  the  argument  was  heard  before  the  Master  of  the  Rolls.  He  decided 
it,  as  I  think  rightly  :  and  I  therefore  concur  in  the  judgment  now  recommended  to 
your  Lordships. 

Judgment  affirmed  accordingly. 
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[306]  APPEAL 

From  the  Couet  op  Chancery  in  Ireland. 
THE  CORPORATION  OF  DUBLIN  v.  THE  ATTORNEY  GENERAL. 

Upon  ail  order  (see  ante,  p.  293)  remitting  tlie  cause  to  tlie  Court  below  to  take 
the  accounts,  etc.,  but  containing  no  direction  in  respect  to  tlie  cost  of  the 
appeal,  the  Court  below,  exercising  its  inherent  jurisdiction,  and  holding  that 
the  relators  should  be  full}-  indeninified,  ordered  payment  of  their  costs  of 
that  appeal  out  of  the  ascertained  balance,  wliich,  upon  taking  the  accounts, 
appeared  due  from  the  corporation,  though  not  paid  into  Court. 

This  order  was  affirmed  with  costs. 

The  costs  nientioned  in  ji.  300,  anie,  as  taxed  by  the  Master  and  ordered  to  be 
paid  tO'  the  relators,  included  their  costs  of  prosecuting  their  former  appeal  to  this 
House.  The  order  of  their  Lordships  on  that  appeal  gave  no  directions  as  to  the 
costs  of  it,  nor  were  tliose  costs  brouglit  under  tlie  consideration  of  tlie  Master  of  tlie 
Rolls,  when  he  made  the  decree  of  the  7th  of  July  1831.  Master  Henn,  to  whom  it 
was  referred  by  that  decree,  tO'  taji  the  relators'  cosis  of  t/ie  suit,  taxed  the  same 
accordingly,  to  the  sum  of  £3719  6s.  7Ad.,  but  declined  to  tax  so  much  of  the  bill  of 
costs  as  related  to-  tlio  appeal,  which  aiiioauited  to  £  1 6 1 0  6s.,  alleging  that  he  conceived 
he  had  no  jurisdiction  to  tax  them,  and  tlmt  such  was  the  opinion  of  Mr.  Courtenay, 
then  deputy-clerk  of  Par-[307]-lianient,  but  he  allowed  tlieni  as  tliey  were  furnished 
to  liini  by  tlie  solicitors  for  the  relators,  and  adding  tlieiii  to  the  taxed  costs  of  the 
suit,  he  certified  that,  afte'r  certain  deductions  directed  by  the  decree,  there  remained 
the  sum  of  £5306  19s.  9d.  payable  by  the  cor[3oration  to  the  relators  for  the  costs 
of  the  suit  as  between  solicitor  and  client. 

The  corporation  presented  a  petition  to  tlie  Court,  praying  among  other  things, 
tliati  the  Master  might  be  ordered  to  review  the  said  taxation  and  certificate  in  respect 
of  the  costs  of  the  appeal.  That  petition  came  on  tO'  be  heard  before  the  Master  of 
the  Rolls,  and  his  Honor,  on  the  25tli  of  January  1832,  after  stating  the  object  of 
the  suit  and  what  was  alleged  in  tJie  information  a.nd  answer,  made  the  following 
obsei-vations  in  his  judgment: 

"  In  182i  the  cause  came  on  to-  be  heard,  and  the  information  was  dismissed  ;  but 
on  an  appeal  from  tlie  decree  of  dismissal,  the  House  of  Lords  gave  relief,  and  the 
winding  up  has  given  this  result: — that  up  to  1827,  a  veiy  large  balance  is  found 
to  be  in  the  hands  of  the  corporation  ;  but  taking  it  up  to-  May  1825,  the  Master's 
report  shows  the  whole  debt  of  £100,000  would  have  been  paid  off,  and  a  sum  of 
£1563  3s.  6 Ad.  remaining  in  the  hands  of  tlie  corporation;  But  the  Master  taking 
the  account  down  to  May  1827,  finds  tliat  so  large  a  sum  as  £11,986  5s.  2d.  is  in 
their  hands  in  May  1827.  On  that  state  of  facts,  tlie  deca-ee  in  this  cause  was  pro- 
nounced, reciting  that  sum  to  be  in  their  hands,  and  decreeing  tlie  costs  of  the  suit 
as  between  solicitor  and  client  tO'  the  relators.  The  question  now  is,  whetlier  I  can 
give  tlie  costs  of  the  appeal  out  of  tliat  fund.  Tlie  power  is  not  delegated  by  tlie 
decree  of  tlie  House  of  Lords.  I  have  given  tliis  case  the  most  attentive  considera- 
tion. My  [308]  power  can  only  l>e  an  inherent  jurisdiction;  and  I  have  no  doubt 
the  Court  possesses  inherent  jurisdiction,  and  that  1  a.iii  bound  to  exercise  that  juris- 
diction. Here  a  fund  exists  of  £14,986  5s.  2d.,  out  of  which  the  relators  ought,  in 
my  judgment,  to  be  indemnified.  It  is  an  ascertained  sum,  being  the  receipt  oif  tlie 
tax  from  1825  tO'  1827,  which  sum  I  would  order  into  Court,  if  there  was  any  use 
to  apply  it  to.  The  case  of  .Toe/  v.  Henletj  (2  Price,  700),  stands  on  the  ground  that 
tlie  Exchequer  held  the  costs  came  remitted  to  them  ;  this,  I  say,  does  not  exist  in  the 
present  case.  This  case  is  not  to>  be  decided  on. a  principle  of  appeal  costs,  but  as 
indemnity  costs  to  relators,  whose  individual  interest  is  small.  Tlie  question  is, 
if  relators  instituting  a  proceeding,  as  in  the  present  case,  in  which  their  interest 
is  very  small,  and  succeeding  in  omnibus,  are  not  entitled  tO'  indemnity  in  every  fair 
expense;  I  tliink  tliey  are.  If  it  were  otherwise,  tliere  would  be  found  no  person 
who  would  allow  his  iianie  to  be  used  to  right  a  public  wrong,  a.nd  the  consequence 
would  be  destructive ;  I  do  not  think  any  thing  technical  should  prevail  against  their 
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being:  indemnified.  In  the  present  enso  the  rehitors  not  only  recover  for  the  citizens 
;i  sum  of  £74,500,  but  b}-  their  jiroceedings  the  citizens  are  relieved  from  an  onerous 
taxation  of  £10.000  per  a.nnum.  Suck  relators  ought  to  be  indemnified  out  of  the 
fund  as  I  have  before  stated.  The  Attorney-General  v.  TJie  Brewers'  Co-mpany  (1  P. 
Wms.  376),  Moggrid(/t'  x.  Thackirell  (7  Ves.  .'iC  ;  see  p.  87).  In  the  latter  case,  on  a 
hearing,  the  costs  of  all  parties  were  decreed  to  be  paid  out  of  the  fund.  The  case  O'f 
Mills  V.  Farmer  (1  Meriv.  55  :  see  p.  104),  decides  the  principle  of  this  motion.  In 
that  case  the  Master  of  the  Rolls  dismissed  tlie  information  :  his  [309]  order  was  re- 
versed on  appeal,  and  the  costs  of  the  appeal  given  out  of  the  fund.  That  case  de^ 
cided,  that  the  costs  of  an  appeal  ought  not  to  be  visited  on  the  parties,  but.  if  tJiere 
was  a  fund,  they  should  be  given  on  the  principle  of  indemnity.  The  principle,  as 
I  conceive,  on  which  the  costs  of  appeal  to  the  House  of  Lords  should  Ije  taken  out 
of  the  general  fund  is,  there  being  a  fund  whereout  the  costs  may  be  paid.  For  these 
reasons,  under  all  the  circumstances  presenting  themselves  to  me  in  this  cause,  my 
Order  is — that  the  Master's  certificate  was  right  in  including  the  costs  aiid  expenses 
of  the  relators  in  prosecuting  the  appeal,  subject  to  the  review  thereof  hereinafter 
ordered ;  and  accordingly  it  ordered,  that  the  Ma.ster  in  this  cause,  do  review 
the  items  in  the  sum  of  £1610  6s.,  certified  in  his  certificate,  as  the  costs  of  the 
relators  in  the  said  appeal ;  and  in  reviewina:  the  same,  the  Master  is  to  allow  only 
such  costs,  disbursements  and  expenses,  as  were  properly  and  necessarily  incurred 
by  the  relators  in  prosecuting  the  appeal." 

The  Master,  in  pursuance  of  that  order,  reviewed  the  items  of  the  said  sum  of 
£1610  6s.,  and  reduced  the  same  to  £147-1:  2s.  4d.,  which  he  certified  to  be  the 
amount  of  the  costs,  expenses  and  disbursements  incurred  by  the  relators  in  prosecut- 
ing the  said  appeal,  properly  chargeable  again.st  the  corporation. 

The  Appellants  claimed  also  of  this  order,  and  the  arguments  on  that  part  of  the 
appeal  were  to  the  following  effect:  — 

The  Counsel  for  the  Appellants  insisted  that  the  Court  of  Chancery  in  Ireland 
had  no  jurisdiction  to  order  the  Appellants  to  pay  the  Respondents"  costs  of  the 
former  appeal  to  this.  House.  The  order  of  the  House  upon  that  appeal  gave  no  direc- 
tion about  the  costs,  nor  was  the  consideration  of  them  remitted  to  [310]  tlie  Court 
below.  The  concluding  part  of  the  order  of  the  House  on  that  appeal  was,  "  and 
that  the  said  Court  do  all  such  things  as  shall  be  necessary  to  carry  this  order  .and 
judgment  into  execution,  reserving  to  the  said  Court  the  consideration  of  further 
directions  and  the  costs  of  the  suit,  until  after  the  Master  shall  have  made  his  report." 
The  costs  of  the  suit  co'uld  not  be  intended  to  include  the  costs  of  the  appeal.  The 
Master  of  the  Rolls  admitted  tliat  the  order  of  the  House  did  not  delegate  to  him 
to  give  the  costs  of  the  appeal.  The  question,  tJierefore,  wa.s,  whetlier  the  Court 
below  had  an  inherent  jurisdiction  over  these  costs.  The  cases  referred  to  by  the 
Master  of  the  Rolls  did  not  sustain  the  jurisdiction.  In  the  case  of  Joel  v.  Lord 
Henley  (12  Price,  700)  the  Barons  of  the  Exchequer  held  properly  that  the  costs  of  the 
a.ppeal  in  that  case  were  left  to  their  discretion  by  the  terms  of  the'  order  of  the 
House,  which,  after  varying  their  former  decree,  concluded  thus :  "  And  with  these 
variations  in  the  said  decree,  it  is  ordered  that  the  cause  be  refei-red  back  toi  the 
Court  of  Exchequer  to  do  therein  a.s  shaH  be  just."  Joel  v.  Xoe!  (12  Price,  213  ;  see 
334,  and  55  vol.  Lords'  Journals,  773).  Tlie  principle  on  which  costs  were  given  in 
the  other  cases  referred  to  by  his  Honor  was,  that  tliere  was  a  fund  in  Court,  out  of 
which  tlie  costs  of  all  parties  ought  to  be  paid  in  a  suit  for  the  administration  of  a 
charity.  In  the  present  case  there  was  no  such  fund  in  Court,  but  the  corporation 
was  called  on  to  pay  the  costs  from  its  own  funds.  Master  Henn  declined  to  tax  these 
costs;  his  experience  informed  him  that  he  had  no  jurisdiction  over  them,  and  tlie 
clerk  of  this  House,  on  being  consulted,  replied  that  [311]  these  costs  were  not  taxable 
by  any  legally-authorized  officer. 

The  Counsel  for  the  Respondents  admitted  that  the  House  did  not,  in  adjudicating 
on  the  former  appeal,  give  any  directions  about  the  costs  of  it.  The  order  then  made 
was  a  mere  proceeding  in  the  cause,  remitting  it  to  the  Court  below  to  take  the 
accounts;  and  no  direction  could  be  given  in  respect  to  costs  in  that  stage;  until 
the  accounts  were  taken,  it  could  not  be  known  whether  there  should  be  a  fund  to 
answer  the  costs.  For  the  same  reason  no  order  was  made  alxiut  the  costs  on  the 
first  hearing  in  the  Court  below,  but  when  the  cause  came  to  be  heard  on  further 
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directions,  the  decree  then  made  contained  the  usual  order  of  reference  to  the  Master 
to  tax  the  costs. — [Lord  Broufrhani,  Chancellor :  Can  any  case  be  cited  where  tlie 
Master  of  the  Court  of  King's  Bench  or  a  Master  in  Chancery  has  taken  upon  himself 
to  tax  costs  incurred  in  this  House?  ] — Such  cases  had  occurred,  and 
were  referred  to  by  the  Master  of  the  Rolls.  If  tlie  costs  asked  by 
tlie  Respondents  were  personal  costs  against  tlie  Defendants,  the  Court 
below  could  not  give  them,  as  the  House  gave  no  directions  about 
them.  But  these  costs  were  not  asked  personally  as  against  tlie  Appellants,  but  out  of 
a  common  fund.  This  was  a  case  of  a  eliarity  and  trust,  in  which  cases  it  was  the  in- 
variable practice,  when  there  was  a  fund  in  Court  or  a  fund  with  which  the  Court 
could  deal,  and  the  Court  found  merit  in  the  relatoi-s,  to  give  them  not  only  their 
direct  costs  in  the  suit,  but  also  all  costs  incurred  in  prosecuting  it,  out  of  that  fund. 
It  was  true  that  in  this  case  there  was  not  a  fund  actually  in  Court,  because,  out  of 
lenity  to  the  corporation,  the  relators  did  not  ask  for  payment  of  tlie  balance  of 
[312]  £14,986  5s.  2d.  into-  Court.  But  this  lenity  on  the  part  of  the  relators  could 
make  no  difference  in  their  rights,  nor  in  the  jurisdiction  of  the  Court. 

In  appeals  from  the  Master  of  the  Rolls  or  Vice-chancellor  to  the  Lord  Chancellor, 
if  a  decree  below  should  be  reversed,  tlie  superior  Court  would  not,  in  ordinary'  cases, 
give  costs  of  the  appeal  against  the  failing  parties,  because  that  would  be  to  punish 
them  for  the  error  of  the  Judge  below.  But  in  case  of  a  charity,  when  there  was  a 
fund  in  Court,  or  an  available  fund,  tlie  costs  may  be  ordered  out  of  that  fund.  This 
House,  sitting  on  appeal  from  a  court  of  equity,  is  itself  a  court  of  equity,  and  has 
the  like  power. 

There  were  several  cases  on  this  subject  besides  those'  refen-ed  to  by  the  Master 
of  the  Rolls  in  Ireland.  On  one  of  the  appeals  in  the  Thelluson  Will  case,  in  1825, 
the  Court  below  gave  costs  of  the  appeal,  without  any  direction  from  the  House.  So, 
also,  in  the  cases  of  Atkins  v.  Wrig/it  (see  17  Ves.  255;  19  Ves.  299;  1  Ves. 
and  B.  313;  55  Lords'  Journ.  pp.  598  and  844;  and  Turner  and 
Russ.  143),  there  were  two  appeals  in  the  same  session.  The  orders 
of  tliis  House  reversing  the  decrees  of  the  Master  of  the  Rolls  and 
of  the  Lord  Chancellor,  made  no  mention  of  the  costs ;  yet  Lord  Eldon, 
upon  the  cause  coming  before  him  in  tlie  Court  of  Clianceiy  afterwards,  gave  the 
Appellant,  after  a  very  strong  opposition,  the  costs  of  both  appeals,  amounting  to 
£3000.  Tliese  cases  were  stronger  than  yo'cl  v.  llenl-ey.  and  the  Court  below,  in 
ordering  costs  of  the  appeal,  did  not  interfere  with  tlie  order  of  tliis  House,  but 
supplied  a  defect  in  it.  There  remained  a  sum  of  £14,98G  in  the  hands  of  the 
corporation,  whicli  C0'n-[313]-stituted  a  fund  out  of  whiich  the  costs  of  both  parties 
might  be  paid. 

Lord  Brougham,  Chancellor,  in  moving  tlie  House  to  affirm  the  decree  of  the  7th 
of  July  1831,  omitted  to  notice  this  part  of  the  appeal  against  the  order  of  the  25th 
of  January  1832  ;  but  the  order  of  tlie  House,  as  entered  on  the  Minutes,  affirmed  the 
order  as  to  costs  as  well  as  the  decree. 

(1  April  1835)  It  is  ordered  and  adjudged  bj'  the  Lords,  etc.,  that  the  said  peti- 
tion and  appeal  be  and  is  hereby  dismissed  this  House;  and  that  the  said  decree  (of 
the  7th  July  1831)  and  order  (of  the  25th  Januaiy  1832)  tlierein  complained  of,  be 
and  the  same  are  hereby  affirmed,  etc.,  with  costs. — 67  Lords'  Journals,  77. 


[314]  WRIT  OF  ERROR 

From  tub  Exchequer  Chamber. 

JAMES  ANDREWS,— /^fowiiyf  In.  Error;  THOMAS  DREVER,  THOMAS  MAWDES- 
LEY  and  WILLIAM  1\5B,^En,— Defendants  in  Error. 

[Mews'  Dig.  V.  1432.  S.C.  9  Bli.  N.S.  471.  Followed  in  Payn^;  v.  Esdaile,  1888.  13 
A.  C.  613;  and  see  Scarlet  v.  Lucton  School  (Governors  of),  1836,  4  CI.  and 
F.  7,  and  Vaucc  Peerage,  1837.  5  CI.  and  F.  597.] 

The  mere  non-payment  of  tithes  is  not  a  sufficient  answer  to  a  claim  of  tithes 
made  by  a  lay  impropriator. 
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From  evidence  of  right  to  tithes  of  all  kinds  in  a  lay  impropriator  up  to  a 
given  time,  and  of  perception  of  the  corn  tithe  since  that  time  by  another 
party,  a  juiy  may,  if  it  think  fit,  infer  a  grant  of  all  the  tithes  by  the  first- 
mentioned  impropriator  to  such  latter  party,  who'  is  therefore  at  liberty,  in 
support  of  his  right  to  the  iiay  tithe,  to  give  in  evidence  leases  of  tliat  and 
all  other  tithes  from  the  presumed  grantor. 

This  was  an  action  of  debt,  brought  in  the  Court  of  King's  Bench  in  Easter  Term 
1831,  by  the  Defendants  in  Error,  against  the  Plaintiff  in  Error,  upon  the  stat. 
2  and  3  Edward  6,  c.  13,  for  not  setting  out  tithes.*  The  declaration  stated  that 
the  Plaintiffs  below  were  i^roprietors  of  the  tithes  of  corn,  grain  and  hay,  of  certain 
lands  in  the  parish  of  Prestbuiy,  in  the  county  of  Chester,  and  that  the  Defendant 
below  was  occupier  of  the  same  lands.  It  then  set  forth  the  subtraction  of  the 
tithes  by  the  Defendant,  and  claimed  the  treble  value.  There  was.  a  plea  of  nil 
debet,  and  a  particular  of  demand,  from  which  it  appeared  that  the  action  was 
brought  to  recover  the  value,  single  or  [315]  treble,  of  the  tithe  of  about  20  acres 
of  hay,  for  six  years,  commencing  with  1825.  The  cause  was  tried  at  the  summer 
assizes  of  1831,  for  the  county  of  Chester,  before  Mr.  Baron  Bolland,  when  the  plain- 
tiffs obtained  a  verdict  for  £105  15s.,  being  ti-eble  the  amount  specified  in  the  par- 
ticular of  demand,  for  which  sum  judgment  was  entered  up  accordingly. 

At  tlie  trial,  the  counsel  for  the  Defendant  below  tendered  to  the  ruling  of  tlie 
learned  judge  a  bill  of  exceptions,  which  set  forth  all  the  material  facts,  stating, 
in  substance,  that  in  support  of  the  Plaintifi"s  case,  the  following  evidence  was 
given:  —  1st.  Certain  letters  patent  of  Queen  Elizabeth,  dated  10th  iS'ovember  1579. 
granting  to  divers  persons,  one  of  whom  was  Thomas  Leigh,  among  various  other 
things,  ''  the  tithes,  portions  and  oblations,  issuing,  etc.,  out  of  and  in  the  vill, 
fields,  parish  or  hamlets  of  Prestbury ;  and  also  all  the  rectory  and  church  of  Prestbury, 
(which  said  rectory  and  premises  to  the  monastery  of  St.  Werburg  did  theretofore 
belong,)  and  all  manors,  glebes,  tithes,  etc.,  situate,  etc.,  in  the  vill,  fields,  parish 
or  hamlets  of  Prestbuiy,  or  elsewhere,  in  the  county  of  Chester,  belonging  to.  the 
said  rectory." — 2dly.  A  deed  of  partition,  dated  1586,  whereby  the  other  grantees 
conveyed  to  the  said  Thomas  Leigh,  the  said  manor  and  church  of  Prestbury,  with 
all  its  appurtenances. — 3dly.  Certain  leases  of  the  tithes  (comprehending,  nnm/'natim, 
every  species  of  tithe  and  obvention,)  arising  within  the  township  of  Woodford,  in 
the  parish  of  Prestbury  (within  whicli  township  the  lands  of  ihe  Defendant,  in  respect 
of  which  the  tithe  was  claimed,  were  situated),  purporting  to  have  been  granted  by 
different  members  of  the  family  of  Leigh,  for  terms  of  years  long  before  expired, 
upon  certain  of  which  leases  the  receipt  of  rent  was  duly  proved.  [316]  Ithly. 
Similar  leases  of  the  tithes  arising  in  other  townships  of  the  same  parish,  purport- 
ing tO'  have  been  granted  in  like  manner  by  the  family  of  Leigh ;  as  to  some  of  which 
also'  payment  of  the  rent  reserved  thereon  was  duly  proved. 

The  bill  of  exceptions  further  stated,  that  on  the  part  of  the  Plaintiffs,  Thomas 
Broadbelt  deposed,  among  other  matters,  that  in  1811  he  became  valuer  of  the  tithes 
of  the  parish  of  Prestbuiy,  for  Mr.  Richard  Leigh,  of  Adliugton,  who  died  in  18f  2  ; 
that  witness  received  tithe  rent  from  the  occupiers  of  the  different  farms  ;  that  he 
valued  the  tithes  of  Woodford,  and,  among  others,  those  o'  the  Defendant's  lands, 
viz.,  corn,  grain,  barley,  cattle,  pasture,  and  meadow ;  that  lie  never  received  any 
tithe  in  kind  ;  that  from  one  Martha  Barber,  an  occupier  of  land  in  the  township 
of  Butler,  in  the  parish  of  Prestbuiy,  he  once  received  5s.  for  a  tithe  of  hay;  that 
was  after  the  dispute  about  the  hay  tithe  arose;  he  did  not  know  of  any  other 
receipt  of  hay  tithe;  tliat  the  occupiers  of  land  in  the  parish  of  Prestbury  had,  some 
all  hay,  and  some  both  hay  and  corn ;  there  were  300  famis  in  the  parisJi ; 
all  these  had  hay  grass,  some  had  no  corn ;  he  valued  the  hay  on  each  farm  every 
year,  and  it  was  in  the  j-ear  1815  or  1816  that  the  occupiers  of  the  lands  in  Wood- 
ford first  objected  to  pay  for  hay ;  that  payment  for  hay  was  claimed,  and  it  was 
always  included  in  the  valuation  ;  since  the  dispute  the  rents  had  been  estimated 

*  See  the  case  argued  in  Error  before  the  Exchequer  Chaml>er,  noin.  Bayley  v. 
Drever,  1  Ad.  and  Ell.  i49  ;  3  Nev.  and  Man.  885.  See  also  Andreires  v.  Drever. 
•2  Scott.  1  :  2  Bing.  N.  C.  1. 
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with  reference  to  the  com  tithe  only  ;  he  cou.id  not  say  that  he  had  ever  received  hay 
tithe  ;  lie  never  saw  the  tithe  of  hay  set  out. 

Tlionias  Deane  deposed,  tliat  he  began  to  Vc,,,lue  the  parish  of  Prestburv  in  the 
year  1818,  and  continued  to  do  so  till  the  year  I8'27  ;  he  valued  both  corn  and  [317] 
hay  tithe  :  in  the  year  1825  the  valuation  of  the  hay,  tithe  on  the  land  of  the  defend- 
ant was  £,'i  ;  he  received  for  corn  tithe  only. 

Thomas  Grimsditch  deposed,  that  he  had  been  acq  uaiuted  with  the  Adlinoion 
estate  upwards  of  thirty  years;  Mrs.  Elizabeth  Leigh  was  tjjg  fjj.gt  person  he  remem- 
bered in  possession;  she  was  succeeded  by  Richard  Leigh,-  since  Richard  Leigh's 
death,  in  1822,  witness  had  been  connected  with  the  managei^^ent  of  the  property, 
and  up  to  the  appointment  of  a  receiver,  he  received  the  renf^-  fo,].  i]^^  tithes  on 
account  of  the  Plaintiffs  ;  from  the  year  1825  he  opened  an  account  ndth  the  Maccles^ 
field  Bank,  in  the  names  of  Turner  and  Mawdesley,  two  of  the  Resp,oiidents,  and 
directed  the  payments  to  be  made  to  that  account  ;  Dr.  Drever,  the  other  i^espondent, 
was  not  then  in  the  country;  witness  accounted  to  all  three;  witness  lu-^j  been  a 
resident  in  the  parish  of  Prestbury,  and  occupied  lands  in  the  township  of  Maccles- 
field in  that  parisli ;  it  was  almost  entirely  meadow  land  :  he  had  paid  tithe  Ovf  Jmy  • 
tliat  was  after  the  commencement  of  the  suit  for  the  hay  tithe.  The  first  resistance 
to  pay  that  tithe  was  in  1814  ;  the  claim  preceded  the  objection,  and  was  for  a  i^,ime 
acquiesced  in.  That  the  case  for  the  Plaintiffs  being  concluded,  it  was  objeo.ted 
on  behalf  of  the  Defendant  that  there  was  no  evidence  of  any  right  or  title  in  tjjg 
Plaintiff's  to  the  tithe  of  hay,  and  that  the  leases  which  had  been  given  in  evidence  Lw 
the  Plaintiffs  were  irrelevant  to'  the  issue,  and  ought  to  be  withdrawn  from  the  coi.,. 
sideratioo  of  the  jury,  inasmuch  as  the  Plaintiffs  were  not  shown  to  derive  any  title, 
from,  or  to  l>e  any  way  connected  with  the  persons  by  whom,  the  said  leases  were 
respectivel)-  granted.  But  the  Court  overruled  both  objections,  and  held  that  there 
was  [318]  evidence  of  title  in  the  Plaintiffs  to  the  tithe  of  hay,  and  that  the  leases 
were  not  irrelevant,  and  refused  to  withdraw  them  from  the  consideration  of  the 
jury.  On  the  part  of  the  Defendant,  witnesses  were  then  called,  who  severallj'  deposed, 
that  they  had  been  fonuerly  occupiers  of  land  within  the  parish  of  Prestbury,  but 
not  within  the  township  of  Woodford  ;  that  they  never  knew  or  heard  of  any  claim  or 
payment  of  the  tithe  O'f  hay  in  respect  of  such  lands,  sO'  long  as  they  continued  in 
the  occupation  thereof ;  that  the  payments  of  tithe  were  always  made  in  money, 
but  that  the  sums  paid  were  not  more  than  the  amount  of  the  corn  tithe  in  each  year. 

The  bill  of  exceptions  then  stated,  that  the  learned  judge  directed  tlie  jury,  that 
mere  non-pa3'ment  of  tithe  was  no  answer  to  a  claim  of  the  tithe  by  a  lay  impro- 
priator; that  it  was  clear  it  was  no  answer  to  the  claim  even  of  a  lay  rector,  and 
that  the  jury  could  not  presume  a  grant  from  mere  non-payment  of  tithes;  that 
from  the  evidence  of  the  grant  from  the  Crown  in  1579,  and  the  evidence  of  modern 
enjoyment  of  tithes,  the  jury  might  presume,  in  favour  of  the  Plaintiffs,  intermediate 
conveyances  of  the  rectory  between  that  time  and  the  year  1686,  the  date  of  the 
first  lease  produced  ;  that  the  perception  of  the  tithe  of  corn  by  the  Plaintiff's,  was 
evidence  of  a  title  in  the  Plaintiff's  to  the  tithe  of  hay  ;  that  the  tithe  of  hay  followed 
that  of  corn,  unless  shown  to  be  severed  by  some  grant  or  conveyance,  and  that  the 
leases  were  admissible  evidence  for  the  purpose  of  rebutting  the  presumption  of 
a  grant,  which,  it  was  contended  on  the  part  of  the  Defendant,  arose  from  the  non- 
payment of  the  tithe  of  hay:  to  all  which  opinions  and  directions  of  the  learned 
judge,  the  counsel  for  the  Defendant  excepted. 

[319]  Upon  these  exceptions,  a  writ  of  error  was  sued  out  in  the  Court  of  Ex- 
chequer Chamber,  where  the  judgment  of  the  Court,  of  King's  Bench  was  affirmed. 
The  case  was  argued  before  Lord  C.  J.  Tindal,  Lord  Lyndhurst,  C.B,,  Justices  Park, 
Gaselee  and  Bosanquet,  and  Barons  Bolland  aiid  (iurney  (see  1  Ad.  and  El.  449.  and 
3  Nev.  and  Man.  885). 

The  Defendant  below  now  brought  his  writ  of  error  in  Parliament  for  reversing 
both  these  judgnnents.  In  pursuance  of  an  order  for  the  attendance  of  the  Judges, 
Lord  Chief  Justice  Tindal,  Justices  Park,  Gaselee,  Littledale,  Patteson,  Williams 
and  Coleridge,  and  Barons  Parke,  Bolland  and  Gurney,  were  present  during  the 
argument. 

Sir  F.  Pollock  and  Mr.  J.  Jervis  for  the  Plaintiff'  in  Error: — In  this  case,  a 
claim  has  been  made  to  tithe  of  hay  on  lands  from  which  such  tithe  has  never  been 
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paid.  Altliougli  the  (luestimi  in  this  case  cannot  arise  again,  in  consequence  of 
the  recent  Act  (2  and  3  Will.  4,  c.  100)  for  shortening  the  time  required  in  claims 
of  exemption  from  tithes,  which  was  passed  subsequently  to  the  institution,  of  this 
suit,  still,  as  there  are  many  other  suit«  pending:  between  the  respondents  and  land- 
holders in  the  parish  of  Prestbury,  each  involvinij:  the  same  questicm,  it  has  been 
deemed  proper  to  take  the  decision  of  your  Lordships  in  this  case,  which  will  govern 
all  the  others. 

It  is  an  established  rule  of  law  that  when  a  party  has  been,  for  a  long  period, 
in  possession,  his  enjoyment  or  exemption  is  presumed  to  be  legal,  derived  from  some 
grant,  which  has  been  lost  or  destroyed.  That  rule  rests  cm  the  ackno'wledged  prin- 
ciple that  from  long  undisputed  enjoyment  a  legal  origin  and  title  ought  to  be 
]u-esunied.  The  only  exception  to  the  rule  is  the  supposed  exception  presented  by 
this  [320]  case.  If  a  man  enjoys  a  right  of  way  over  his  neighbour's  land  for  a 
period  of  only  20  years,  his  enjoyment  is  lawful,  presumed  to  have  been  derived  from 
a  former  grant:  why  should  not  an  exemption  from  payment  of  tithes  be  admitted 
on  the  same  principle?  Although  there  are  authorities  which  seem  to  bear  out  the 
proposition  that  no  distinction  exists  in  this  respect  between  a  lay  and  a  spiritual 
rector,  and  that  mere  nonpayment  of  tithes,  however  remotely  carried  back,  fur- 
nishes no  answer  to  the  claim  of  either,  yet  these  authorities,  when  examined,  will 
be  found  to  rest  on  no  sure  foundation.  They  proceed  on  the  assumption  that  the 
claim  founded  on  nonpa3'ment,  as  evidencing  a  lost  grant,  is  in  substance  and 
effect  a  claim  of  prescriptive  exemption  from  title  altogether,  which  it  is  admitted 
cannot  prevail  against  either  a  spiritual  rector  or  a  lay  impropriator  :  but  the  two 
cases  are  essentially  distinct,  the  one  being  a  claim  which  is  inconsistent  with  the 
nature  and  origin  of  the  property,  the  other  being  in  no  respect  inconsistent  with 
either,  and  being  at  the  same  time  in  strict  accordance  with  the  rules  of  law  as 
applied  to  evei-y  other  description  of  property  having  similar  qualities. 

Before  the  dissolution  of  monasteries  the  property  of  the  church  could  not  be 
granted  away  from  the  church,  and  no  layman  could  plead  an  entire  exemption 
from  the  payment  of  tithes.  There  could  therefore  be  no  prescriptive  'title  in  a 
layuKin,  whether  arising  from  grant  or  from  release.  But  when,  after  the  dissolu- 
tion, a  portion  of  the  church  property  came  into  the  hands  of  laymen,  the  nature  and 
character  of  that  property  were  altered;  it  acquired  the  qualities  of  laj-  property 
generally,  and  became  susceptible  of  every  modification,  of  which  lay  propert}^  ad- 
mitted. [321]  There  is  nothing,  therefore,  unreasonable  in  the  supposition,  that 
the  whole,  or  a  portion  of  the  tithes  of  a  rectory,  may  have  been  granted  away, 
either  in  perpetuity  or  for  a  term  ;  or,  what  is  substantially  the  same  proposition, 
that  an  individual  proprietor  of  lauds  subject  to  tithes,  or  the  whole  of  such  pro- 
prietors within  a  given  district,  should  have  purchased,  for  an  adequate  considera- 
tion, a  release  from  the  payment  of  the  whole  or  some  particular  species  of  tithes. 
In  the  contrary  doctrine,  on  the  other  hand,  there  is  the  anomaly,  that  time,  which 
gives  stability  to  all  other  property,  impairs  the  security  of  this,  by  destroying  the 
evidence  of  title  on  which  it  is  founded,  without  affording  an}-  equivalent  pro- 
tection from  the  length  of  enjoyment. 

The  doctrine,  of  which  the  Plaintiff  in  Error  complains,  has  been  frequently 
questioned  by  verj'  distinguished  Judges,  among  others,  by  Lords  Roslyu,  Redesdale 
and  Eldon,  Barons  Clarke  and  W^ood,  as  at  variance  with  tlie  principles  of  law  and  of 
equity  ;  ajid  although  the  balance  of  reported  decisions  is  against  the  Plaintilf ,  all  the 
arguments  and  reasons  are  in  liis  favour,  the  Judges  lamenting  that  they  were  Ixiund 
by  the  authorities,  and  looking  to  this  House  for  a  remedy.  The  cases  are  collected 
in  Mr.  Eagle's  book  upon  tithes,  vol.  1.  c.  3,  s.  6.  p.  92.  In  the  case,  of  Williams  v. 
Bacon  (3  Eag.  and  Y.  1178),  on  appeal  from  the  Vice-Chancellor,  Lord  Eldon,  (1  Sim. 
and  Stu.  415),  said,  "  This  doctrine  of  presumption  is  of  great  importance  in  the  law 
of  the  country,  and  ought  to  be  settled.  If  you  look  at  the  cases  in  which  the  question 
has  been  discussed, — what  is  necessary  to  prove  title  to  tithes?  Some  say,  you  must 
produce  the  grant ;  others  that  you  must  give  evidence  of  the  [322]  existence  of  the 
grant ;  others  say,  if  there  be  nothing  more  than  nonpayment  to  the  rector,  and  if  the 
title,  deeds  of  the  landowner  contain  tithes,  but  he  has  not  received  them,  that  will 
not  do  again.st  the  rector;  otliers  say,  you  must  prove  that  the  deeds  contain  a  fair 
description  of  what  you  call  tithes,  and  that  there  has  been  enjoyment  under  the  title  ; 
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some  say,  that  will  not  do  against  spiritual  rectors  ;  others  say,  that  it  will,  and  that 
a  juiy  may,  in  such  cases,  he  properly  directed  to  presume,  title,"  etc.  "  In  all  the 
cases  there  is  to  be  found  a  great  difference  of  opinion."  Similar  observations  were 
ma.de  by  his  Lordship,  in  the  case  of  Xorhury  v.  Meade  (.3  Bligh,  226-230),  and  Lord 
Redesdale  there  questioned  at  great  length  the  doctrine  that  a  prescription  in  non 
decivianido  was  as  illegal  against  an  impropriator  as  against  a  spiritual  rector. 
"  Admitting  that  it  is  not  now  necessary  for  uii  impropriate  rector  to  deduce  his  title 
from  one  person  to  another,  after  a  grant  from  the  Crown  has  been  shown,  because 
tiie  Courts  are  aware  tliat  deeds  of  that  description  may  be  lost ;  and  therefore,  if  the 
grant  of  the  Crown  and  a,  recent  title  or  possession  according  to  that  title  are  shown, 
then  the  Court  will  admit  a  ]iresumption  that  the  title  has  been  properly  deduced," 
still  why  there  should  be  a  presumption  in  favour  of  a  lay  rector,  and  not  in  favour 
of  the  occupier  of  the  lands,  he  could  not  conceive.  "  In  both  cases  tlie  presumption 
must  be  founded  on  the  probable  loss  of  instruments,  etc.  The  Court  of  Exchequer 
will  presume  a  loss  of  deeds  in  favour  of  an  impropriate  rector,  but  not  in  favour  of 
the  owner  of  the  land  ;  that  seems  so  unlike  equal  justice,  that  I  cannot  conceive  how 
it  could  ever  have  been  adopted,  etc.  There  is  such  a  clear  distinction  between 
ecclesiastical  and  lay  rectors,  that  tlie  [323]  reasoning  applicable  to  one 
is  not  applicable  to  the  other.  The  ecclesiastical  rector  is  incapable  of 
alienating,  the  lay  impropriator  is  capable  of  alienating.  Since  the 
dissolution  of  the  monasteries,  lay  impropriations  are  as  much  lay  fees 
as  the  lands  out  of  which  the  titlies  issue ;  and,  therefore,  I  canaot  conceive 
upon  what  ground  there  can  be  a  distinction  between  the  case  of  a  person  claiming  a 
lay  impropriation  and  the  case  of  a  person  claiming  lands,  etc.  The  title  is  one  and 
the  same,  etc.  If  a  profit  of  any  kind,  that  is  to  be  taken  out  of  the  land,  has  not 
been  taken  for  a  vast  number  of  years,  and  the  lands  have  been  enjoyed  without  yield- 
ing that  profit  tO'  a  tlaird  person,  tlie  consequence  is,  that  the  title  to  that  profit  shall 
be  presumed  to  be  discharged,  whatever  is  the  nature  of  that  profit.  ^Vhat  is  tlie 
distinction  between  that  case  and  the  case  of  an  impropriate  rector  claiming  tithes? 
I  perceive  none  (3  Bligh,  237-245)."  The  Got-poration  of  Bury  v.  Evans  (2  Com.  643. 
Bunb.  345),  Charlton  v.  Charlton  (Bunb.  325),  and  Fan-shaw  v.  More  (2  Eag.  92.  2  Gw. 
781),  are  cases  deciding  that  a  layman  cannot  prescribe,  even  against  a  lay  impro^ 
priator,  in  non  decimando,  a  doctrine  which  is  not  disputed :  for  the  argument  is, 
not  that  tlie  lands  were  never  subject  to  tithe  of  hay,  but  that  they  were  discharged 
by  grant  or  release.  In  the  case  of  Fomsliaw  v.  More,  Baron  Clarke  observed,  "  Many 
persons  purchased  discharges  from  la}'  impropriators,  3'et  if  the  grants  are  lost  these 
persons  must  lose  the  benefit  of  their  purchases.  It  will  be  very  hard  that  time, 
which  strengthens  all  other  rights,  should  weaken  this,"  etc.  "  A  layman  may  pre- 
scribe upon  the  presumption  of  a  loss  of  a  grant  for  a  portion  of  tithes  on  the  lands  of 
another,  even  against  the  [324]  rector  of  the  parish,  and  yet  cannot  prescribe  for  the 
tithes  of  his  own  lands  in  the  same  way.  If  I,  tlierefore,  concur  in  tliis  opinion,  it  is 
by  mere  force  of  authority,  for  the  reason  of  the  thing  is  strong  against  them."  In 
Fanshawe  v.  Botheram  (1  Eden,  276),  the  bill  prayed  an  account  of  tithe  of  hay  ;  the 
answer  was,  that  the  hay  tithe  was  severed  from  tlie  rectory  and  annexed  to  the 
owners  of  the  land  in  fee,  but  no  deed  of  severance  was  produced.  Lord  Keeper 
Henley  dismissed  the  bill,  saying  it  was  not  necessary  to  produce  the  deed  of  severance, 
but  to  give  evidence  that  there  was  one,  and  declaring  that  it  was  against  equity  to 
dispute  a  possession  of  130  years;  so  also  in  Scott  v.  Airey  (2  Eag.  and  Y.  342),  the 
bill  which  prayed  for  an  accoiunt  of  a  portion  of  tithes  was  dismissed,  on  an  exemption 
for  170  years,  and  the  Court  of  Exchequer  following  that  precedent  in  Edwards  v. 
Lord-  Vernon  (2  Eag.  and  Y.  344),  dismissed  the  bill  on  an  exemption  for  171  years. 
In  the  case  before  the  House,  the  lands  liave  descended  from  father  to  son  for  ages 
without  payment  of  the  tithe  now  demanded.  I'lie  argument  is  not  that  the  tithes 
have  been  extinguished,  but  that  the  right  of  pernancy  is  not  in  the  lay  rector,  but  in 
the  owner  of  the  land.  Chief  Baron  Macdonald  said,  in  Lord  Petre  v.  Blencoe  (2  Eag. 
and  Y.  467),  "  If  non-payment  for  any  length  of  time  forms  no  presumption  of  a  grant 
of  tithes,  length  of  enjoyment,  which,  in  all  other  cases,  is  the  best  title,  seems  only  to 
weaken  the  claim  of  exemption  from  tithes,  as  the  difficulty  of  tracing  its  origin  ia 
increased.  But  tlie  cases  prevent  us  from  deciding  upon  the  ground  of  presumption. 
These  determinations  are  perhaps  to  be  lamented."  Lord  Eldon,  in  Berney  v. 
Harvey  (2   Eag.   and   You.    746),   stated  that  Lords   [325]   Hardwicke   and   Talbot 
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stiugirletl  hard  against  the  doctrine.  The  case  of  Xcu/le  v.  Edwards  (2  Eaj;.  and  Y. 
:U4)t  a  leading  case  in  support  of  the  doctrine,  was  disapproved  of  by  Lord  Roslyn. 
in  givine  his  judgment  in  Rose  v.  Calland  (5  Yes.  186).  And  Mr.  Baron  Wood,  in 
Xorbwri/  V.  Heath  (2  Price,  34:7),disapproying  of  Xagle  v.  Edwards,  and  The  Corpura- 
tioii-  vfBwry  v.  Evans,  asserted  the  broad  principle  that  long  usage  and  enjoyment 
were  sufficient  to  raise  a  presumption  of  a  grant. — [Lord  Brougham: — Is  tliere  any 
case  in  wliich  the  mere  nonpayment  of  tithes,  by  the  terre-tenant,  was  held  to  l>e  an 
answer  to  the  claim?  Medley  v.  Tahny  (in  1696.  1  Eag.  and  Y.  620),  would  seem, 
from  the  marginal  note,  to  be  such  a  case,  but  from  the  statement  of  the  facts  in  the 
context  it  appeai-s  there  was  a  conveyance  of  the  land  tithe-free.] — There  is  a  case  to 
that  effect,  Ojenden-  v.  Skinner  (3  Eag.  and  Y.  183-1:),  which  was  the  case  referred  to  by 
Mr.  Baron  Wood.  These  are  conflicting  oases,  and  a  fair  opportunity  is  now  presented 
to  your  Lordships  to  settle  the  law. 

With  respect  to  the  evidence  of  title  given  by  the  Plaintiffs  below  upon  the  trial, 
it  is  contended  that  they  do  not  show  in  what  character  or  by  what  right  they  claim 
the  tithe  ;  that  the  title  to  it  is  shown  to-  be,  up  to  the  year  1832,  in  the  family  of  Leigh 
of  Adlington  ;  tliat  there  is  no  proof  that  the  Plaintiffs  are  in  any  way  connected  with, 
or  derive  any  title  from  that  family  ;  that  the  mere  perception  of  the  corn  tithe  for  a 
short  period  before  the  commencement  of  the  action  furnishes  no  ground  for  inferring 
a  title  to  the  hay  tithe,  inasmuch  as  it  is  competent  to  the  owner  of  the  rectory  to  make 
a  lease  of  the  corn  tithe  only,  retaining  the  rest  to  himself  ;  and  [326]  that  it  is  con- 
sistent, therefore,  with  the  case  proved  by  the  Plaintiff's  that  they  may  be  lessees  of  the 
corn  tithe,  without  having  any  right  to  the  tithe  of  hay. 

If  the  presumption  of  a  grant  of  nonpayment  of  tithes  should  be  held  admissible, 
the  leases  and  counterparts  given  in  evidence  by  the  Plaintiffs  cannot  then  be  received 
to  rebut  tliat  presumption,  because  it  is  quite  consistent  that  there  should  be  a  grant 
or  release  of  the  tithe  to  an  individual  proprietor  of  land,  or  to  the  proprietors 
generally  of  the  lands  comprised  within  a  particular  district,  and  that  tlie  rest  of  the 
land  in  the  same  parish  should  still  remain  subject  to  the  original  burthen. 

The  Attorney-General  and  Mr.  Temple  for  the  Defendants  in  Error: — The  judg- 
ment of  tJie  Court  of  King's  Bench,  affirmed  in  the  Exchequer  Chamber,  was  the  result 
of  the  unanimous  opinion  of  all  the  Judges  ;  no  one  of  tlie  cases,  referred  to,  even 
Medley  v.  Tahny,  or  Oxenden  v.  Skinner,  which  were  most  relied  on,  was  opposed  to 
the  ruling  of  tlie  learned  Judge  who  presided  at  the  trial.  The  decisions  were 
uniform,  and  the  reluctant  acquiescence  of  the  Judges,  whose  opinions  were  cited, 
only  showed  that  the  current  of  autliorities  in  support  of  the  doctrine  contended  for 
by  the  Defendants  in  Error,  was  too  strong  to  be  resisted.  Mr.  Baron  Wood's 
arguments,  in  Norhui~y  v.  Meade  (2  Price,  547),  comprised  all  that  could  be  urged 
against  that  doctrine,  but  he  stood  alone  against  the  three  other  Barons  of  the 
Exchequer.  Two  recent  cases,  Ross  v.  Aglionby  (4  Russ.  489),  in  the  Court  of  Chan- 
cery, and  Fairfax  v.  Holdsivorth  (1  Y'^ounge,  79),  in  the  [327]  Exchequer,  subsequently 
heard,  upon  appeal  in  this  House  (ante,  p.  115),  strongly  confirmed  the  former 
decisions.  But  supposing  mere  nonpayment  of  tithes  to  be  deemed  sufficient  to  raise 
a  presumption  of  a  grant  of  such  tithes  against  a  lay  impropriator,  yet  in  the 
present  case  there  was  ample  evidence  produced  to  rebut  such  presumption,  and  to 
establish  the  right  claimed.  The  documents  and  testimony,  the  admission  of  which 
was  objected  to  on  the  part  of  the  Plaintiff'  in  Error,  were  properly  admitted  as  legal 
evidence  tit  for  the  consideration  of  the  juiy,  the  same  strictly  bearing  upon  the  issue 
in  (luestion  between  the  parties,  and  being  such  as  are  universally  received  upon 
the  trial  of  such  issues ;  and  those  documents  and  testimony,  with  the  other  evidence 
produced  upon  the  trial,  were  sufficient  in  point  of  law  to  maintain  the  right  con- 
tended for,  and  to  warrant  the  verdict  as  found  by  the  jury. 

The  Judges  were  requested  to  give  their  opinion  on  tiie  following  question,  framed 
for  them  by  Lord  Lyndhurst, — Whetlier  the  mere  nonpayment  of  tithes  is  a  sufficient 
answer  to  a  claim  of  tithes  made  by  a  lay  impropriator! 

Lord  Chief  Justice  Tindal,  after  conferring  for  a  sliort  time  with  the  other  Judges, 
said: — I  have  to  state  to  your  Lordships  the  unanimous  opinion  of  my  learned 
brothers  and  myself,  that  the  mere  nonpayment  of  tithes  is  not  a  sufficient  answer  to 
a  claim  of  titlies  made  by  a  lay  impropriator.  That  there  can  be  no  prescription  in 
non  decimundo  against  a  lay  impropriator  is  a  principle  of  law  so  thoroughly  settled 
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that  it  can  admit  of  no  doubt.  Tlie  only  legal  ground,  therefore,  on  which  the  non- 
pernancy  of  tithes  can  [328]  l>e  set  up  as  an  answer  to  a  claim  of  tithes,  is,  tJiat  it 
affords  the  presumption  of  a  grant  of  tithes,  made  by  tlie  lay  impropriator  to  the 
t«rre-tenant.  So  far  as  the  authorities  have  been  brought  before  your  Lordships, 
not  a  single  instance  can  be  found  in  which  there  has  been  a  presumption  of  a  grant 
from  the  lay  rector,  where  there  hasi  not  been  some  positive  evideaice,  something  more 
than  the  mere  non-perception  of  tithes  from  all  time,  as  the  foundation  of  such  a  pre- 
sumption. The  course  of  authorities  is  uniform  in  this  respect,  so  as  to  render  it 
unnecessary  for  us  to  enter  into  that  discussion.  But  the  question  put  by  your 
Lordships  is  comprised  in  terms  merely  negative,  that  there  has  been  no  perception 
of  tithes  by  the  laj-  rector  at  any  period  ;  no  positive  or  affirmative  ground  is 
suggested  ;  no  separation  of  any  one  species  of  tithes  from  the  rest ;  no  description,  in 
any  viaj,  of  the  deed  which  forms  the  muniment  of  the  title  to  the  land  by  which  the 
land  itself  is  stated  to-  be-tithe  free;  no  instance  suggested  in  wliicli  the  tithes  have 
been  treated  a,s  property  by  the  owner  of  tlie  land,  either  in  family  settlements  or 
conveyances  from  one  hand  to  another,  or  in  leases  from  the  owners  of  the  tithes;  in 
all  which  cases  there  would  have  been  a  positive  dealing  with  the  tithes  as  a. 
substantive  property,  separate  and  distinct  from  the  land  ;  and  in  which  the  enjoy- 
ment of  that  property  by  the  nonperception  by  the  lay  rector  would  have  gone  along, 
and  have  been  consistent,  with  the  documentary  evidence.  In  these  supposed  cases 
nothing  would  have  been  wanting  but  tlie  production  of  the  original  grant  of  the 
tithes  from  the  lay  rector  tO'  the  terre-tenant.;  and  the  want  of  such  original  grant 
might  well  be  supplied  by  the  presumption  that  it  once  existed,  and  was  lost  by  time 
or  accident,  on  the  ordinary  grounds  on  which  such  presumptions  are  [329]  made  ; 
but  the  presumption  in  this  case,  if  made  at  all,  must  be  grounded  on  the  mere  non- 
perception,  and  nothing  else. 

We  are  unable,  however,  to  see  how  far  the  presumption,  resting  on  such  negative 
grounds  alone,  can  be  distinguished,  either  in  principle  or  effect,  from  a  prescription 
in  non  deriiiiando.  In  both  cases  the  evidence,  and  the  only  evidence,  must  be  the 
riglit  of  the  rector  on  the  general  law  of  the  land,  the  occupation  of  titheable  land 
by  the  terre-tenant,  and  the  non-perception  by  the  rector  of  tithes  arising  from  the  laud 
in  the  earliest  times;  the  claim  on  the  part  of  tlie  owner  of  the  land  is  precisely  the 
same,  whether  set  up  as  a  prescription  in  iwn  decimando  or  the  presumption  of  a. 
grant ;  it  is  in  both  cases  a  claim  that  the  land  is  to  be  held  free  from  the  payment 
of  tithes  ;  if.  therefore,  such  a  state  of  facts  can  be  held  to  support  the  presumption 
contended  for,  it  would  necessarily  follow  that  in  every  case  tlie  nonpayment  of  tithe 
would  have  the  full  effect  of  a  prescription  in  noii  decimaiuhj,  though  such  a  prescrip- 
tion is  admitted  not  to  be  valid  at  law.  LTpon  these  short  grounds  we  have  come  to 
the  conclusion  which  I  have  already  stated  to  your  Lordsliips. 

The  Lord  Chancellor  (Loi-d  Lyndhurst)  said  he  entirely  agreed  with  the  opinion 
delivered  by  the  Lord  Chief  Justice.  The  course  of  authorities  was  too  uniform  to 
justify  tlieir  Lordsliips  iu  departing  from  them  on  the  grounds  stated  at  the  bar. 
A  departure  from  tliem  would  lead  to  this  conclusion  ;  that,  though  a  prescription  in 
non  decimando  could  not  be  insisted  upon,  yet  a  party  would  be  enabled  under 
another  form,  namely,  by  insisting  on  a  noiiexisting  grant,  lost  by  time  or  accident, 
to  avail  himself  of  precisely  the  same  result  as  by  the  prescription  in  non  decimamdo. 
iJemg  [330]  of  opinion  that  tlie  decision  of  the  Courts  below  was  correct,  he  moved 
that  their  judgment  be.  affirmed. 

Lord  Bro>jgham  : — I  also  concur  with  the  learned  Judges  in  their  doctrine  on  this 
suDJect.  It  is  not  representing  this  case  truly,  in  point  of  fact,  to  state  that  it  is  one 
in  which  the  decisions  in  the  courts  of  Westminster  Hall  have  been  in  conflict,  in 
which  at  one  time,  and  dowai  to  the  year  1796  or  1797,  they  were  one  way,  and  tliat 
since  vhat  period  they  have  been  uniformly  the  other.  But  supposing  that  all  the 
courts  in  Westminster  Hall,  without  any  controlling  power  exercised  by  this  House 
in  reviewing  the  later  decisions,  had,  for  the  la«t  forty  years,  uniformly  treated  the 
subject  in  this  way,  I  should  say,  even  in  that  case,  it  would  be  a  strong  thing  for 
your  Lordships  to  reverse  a  doctrine  standing  upon  a  current  of  former  decisions, 
which  had  been  adopted  by  the  judges  as  evidence  of  the  law,  which  had  been  accepted 
by  the  piofession,  and  acted  upon  by  them  in  advising  their  clients,  and  which  had 
been  the  foundation  of  many  titles  at  present  held  under  that  supposed  law.     But 
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tliat  is  by  no  means  the  case  in  point  of  fact;  no  such  new  law  has  been  laid  down 
since  17;i7  ;  there  is  no  contiict  whatever  of  the  earlier  decisions  with  the  later,  when 
those  couie  to  be  examined  ;  they  may  appear  to  be  in  favour  of  the  argument  con- 
tended for  by  the  Appellant,  or  against  the  right  of  the  impropriator  ;  but  wiieu  they 
are  examined  minutely,  in  no  one  case  can  it  be  found,  that  even  the  presumption  of 
a  grant  has  been  set  up  tO'  defeat  the  right  to  tithes  of  the  lay  imiiropriator,  any  more 
than  of  a  spiritual  person,  where  there  was  a  mere  nonpernancy  unacconijjanied  by 
any  otlier  matter.  The  case  of  Meillry  v.  Taliiiy  is  the  strongest  of  those  cases,  and 
in  that  case  there  had  been  a  con-[331]-veyance,  of  forty  or  fifty  years  old.  of  the 
lands  in  question  as  tithe  free  ;  and  whoever  liolds  that  case  to  be  in  conflict  with  the 
decision  in  this,  takes  his  account  of  it  from  the  marginal  note  to  the  report,  and 
not  from  the  statement  of  the  case  in  the  context. 

Agreeing  with  the  learned  Judges  in  their  opinion,  and  in  the  grounds  on  which 
they  have,  through  the  Lord  Chief  Justice,  stated  their  opinion,  and  also  with  my 
noble  and  learned  friend,  who  has  moved  the  affinnance  of  the  judgment  of  the  Court 
below,  I  deem  it  unnecessary  for  me  to  go  into  a  comparison  of  those  cases.  Suffice 
it  to  say,  that  upon  looking  for  the  only  case  not  cited  at  the  bar,  to  which  Lord 
Eldon  alluded  in  Berney  v.  Harvey,  as  having  been  decided  in  the  Court  of  Exchequer 
in  1727  against  the  law  contended  for,  we  find  there  is  no  distinct  account  of  it  to  be 
gathered  from  what  his  Lordship  said.  Two  cases  liave  beeu  suggested  to  me  as 
answering  the  description,  but  when  examined,  neither  of  them  does  so.  One  is 
Sweetapple  v.  Kingston  ("2  Eag.  and  You.  1):  it  is  impossible  that  can  be  the  case, 
because  that  is  principally  a  question  of  modus  ;  the  other,  which  a  learned  Judge 
suggested,  is  Stone  v.  Eideout  (2  Eag.  and  You.  6  ;  S.  C.  Bunb.  262) ;  but  when  I  look 
to  that  case,  I  find  that  it  is  wholly  inapplicable,  and  does  not  at  all  answer  the 
dtseription,  though  it  being  in  the  year  l728,  comes  near  the  date  of  Lord  Eldon's 
citation.  We  are,  therefore,  led  to  conjecture  that  there  is  no  such  case  reported, 
for  tlT>  industry  of  the  Judges,  and  of  the  learned  counsel  at  the  bar,  has  not  been  able 
to  discover  it.  It  is  said,  that  judges  have  doubted  this  law,  but  Lord  Eldon,  Lord 
Redesdaie,  Mr.  Baron  Wood,  Lord  Hardwicke,  Lord  Talbot  and  Lord  Loughborough, 
have  er.prcssed  similar  opinions,  and  the  whole  weight  [332]  of  those  doubts  has  been 
pressed  upon  your  Lordships  and  upon  the  learned  Judges  who  have  assisted  you, 
in  the  argument  for  the  Plaintiff  in  Error.  I  think  the  inference  presses  the  other 
way.  What  am  I  to  say  of  the  law,  when  I  find  such  judges  as  Lord  Hardwicke  and 
LorJ  Talbot  represented,  (I  do  not  know  where,  for  I  cannot  find  it  in  their  own 
wordj.;  but  represented  by  Lord  Eldon,  in  Berney  v.  tlarvey  as  having  "  struggled 
much  but  ineffectually  against  it."  (17  Yes.  119).  Is  that  not  saying  in  terms,  that  the 
law  was  too  strong  for  them.  And  the  result  of  their  doubts  and  struggle  was,  that 
they  were  defeated  by  the  strengtli  of  the  law,  and  that  the  decisions  have  been  so 
uniform,  and  tiie  law  so  clearly  established,  that  they  could  not  alter  it.  I  have 
looked  irto  Lord  Redesdale's  argument,  in  Korhiu-y  v.  Meade.  (3  Bligh,  226),  and  a 
most  strong  and  cogent  argument  it  is,  as  Mr.  Baron  Wood's  also  is,  in  the 
particulars  to  which  Lord  Eldon  refei-s.  That  argument  amounts  to  this,  that  one 
cannot  see  why  this  should  ever  have  been  the  law;  that  it  rests  on  no  sound  prin- 
ciple; that  the  reasoning  which  applies  to  a  spiritual  rector  does  not  apply  to  a  lay 
rector.  That  is  perfectly  true:  but  there  are  many  other  cases  in  which  a  uniform 
course  of  decision  has  made  the  law  and  settled  it  ;  and  althougli  it  originated  in. 
reasons  which  you  cannot  now  discover,  or  whether  you  see  it  originated  in  error, 
even  then  you  cannot  unsettle  the  law  so  establislied.  A  very  recent  case  proves 
this  ^.trougly  ;  I  mean  the  case  of  Cadell  v.  rainier  (1  vol.  ante'  -p.  .372),  from  which 
it  IS  clear  that  the  doctrine,  that  an  executory  devise  is  good  for  21  years  beyond  a 
life  or  lives  in  being,  originated  in  the  consideration  that  an  infant,  not  being"  of  age 
until  'Si,  could  not  bar  the  remainders  over  by  suft'e!r-[333]-ing  a  recovery  or  levying 
a  fine.  Ever  since  the  decision  in  the  Duke  of  Norfolk's  case,  professional  men  "have 
acicd,  and  parties  have  purchased,  not  with  reference  to  the  infancy,  and  the  difficulty 
of  levying  a  fine  or  suff'ering  a  recovery,  but  with  reference  to  this,  that  absolutely  a 
man  co-ud  entail  his  lauds  on  lives  in  being,  and  21  years  after.  And  wliat  have 
your  Lordships  held  in  Cadell  v.  I'alwer  ?  And  what  did  the  learned  Judges  all  advise 
your  Lordships  to  hold?  Why,  that  a  man  could  devise  his  lands  for  a  life  or  lives 
in  being,  and  that  the  executory  devise  was  good,  wliich  added  to  the  life  or  lives  a 
term  of  21  years,  in  gross,  without  reference  to  infancy  at  all.     I  put  the  question  in 
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that  case  to  tlie  learned  Judges,  with  a  view  of  settiiifr  it  in  tlie  strongest  manner,  by 
escludiu^'  the  iiifanc}^  altocrether.  That  is  a  remarkable  instance  where  ever}-  person 
may  see  that,  a  rule  crept  into  the  law  pei-  mcuriam,  and  by  a  sort  of  mistake,  easily 
exj>!aiu(  d,  which,  if  we  were  to  make  the  law  now,  we  should  not  perhaps  fall  into, 
but  which  cannot  be  taken  into  account  in  order  to  impugn  the  authority  of  a  train 
of  uniform  decisions. 

I  cannot  conclude  the  observations  which  I  thought  it  necessary  to  add  on  this  im- 
portant case,  without  remarking  upon  the  course  of  argument  pursued  by  the  learned 
counsel  for  the  Plaintiff  in  Error.  He  says,  we  are  not  bound  by  decisions  of  tlie 
Courts  telow,  but  we  are  only  bound  by  our  own  decisions.  If  that  were  the  case,  we 
should  have  leisure  to  do  nothing  but  to  hear  appeals  and  writs  of  error.  We  are 
not  bound  by  the  decisions  of  Courts  of  law  ;  that  is,  we  may,  if  we  choose,  do  a  wrong 
act,  wc  may  overlook  the  wliole  course  of  decisions  in  Westminster-hall.  There  is  no 
doubt  cf  that,  because  they  have  not  the  force  of  de-[334]-cisions  in  the  supreme 
Court  «.  1  Parliament,  the  la,st  resort :  but  that  we  ought  always  to  attend  to  decisions 
froTO  inferior  Courts,  is  evidenced  by  the  circumstance,  that  in  hearing  this  very  case 
argued,  wt  require  the  presence  of  the  learned  Judges  in  order  that  they  may  advise 
the  House  upon  the  question  of  law.  If  we  are  not  to  be  influenced  by  the  authori- 
ties of  the  Courts  in  Westminster-hall,  why  do  we  ask  the  Judges  to  t«ll  us  what  our 
Jo'irnals  could  tell  us.  They  cannot  look  into  our  Journals  ;  they  look  into  their  own 
decisions  and  tell  us  their  opinions  on  the  authority  of  decided  cases,  and  we  hold 
that  to  be  a  great  help  and  guide  to  us.  A  strong  ground  might  be  laid  for  holding 
a  decision  not  to  be  law.  The  case  of  Fitzroy  v.  Gwillim  (1  Term  Rep.  1C3),  was  for 
some  \ear8  reckoned  bad  law,  yet  it  was  never  actually  overruled  ;  and  the  same 
reroark  may  be  made  on  the  case  of  Corhett  v.  Poelnitz  (1  Term  Rep.  5.  ride  Marsliall 
V.  Buttun,  8  Term  Rep.  545).  What  is  that  but  saying  that,  now  and  then,  a  wrong 
decirion  is  made  and  then  is  set  right,  a  proposition  very  different  from  saj'ing  there 
is  a  current  of  decisions  all  one  way,  a  uniform  course  of  decisions  without  any  one 
exception.     We  cannot  say  there  is  any  conflict  of  cases  here. 

The  judgment  of  the  Court  of  Exchequer  Chamber  was  affirmed,  without  costs. 


[335]  APPEAL 

From  the  Court  of  Session. 

The  Provost,  Magistrates,  and  Town-Council  of  the  Royal  Burgh  of  DUNBAR, — 
Appellants;  Her  Grace  MARY,  Duchess-Dowager  of  ROXBURGHE,  and 
Others,  Landward  Heritors  of  the  Parish  of  DUNBAR, — Respondents. 

[Mews'  Dig.  vi.  750 ,:  xiii.  1894.     See  Xott/iani  Bridge  Co.  \.  Reg.  1887,  55  L.  T.  759.] 

In  a  parish  comprising  a  borough  and  a  district  of  land,  the  management  and 
maintenance  of  the  poor  in  the  landward  district  cannot  be  separate  from 
tlie  management  and  maintenance  of  the  poor  in  the  borough,  but  the  poor  of 
both  must  be  regarded  as  the  poor  of  one  parish,  and  indiscriminately  entitled 
to  aid  from  the  parish  funds. 

Long  usage  is  of  no  avail  against  plain  statutory  enactments,  and  it  can  be  bind- 
ing on  parties  only  as  the  interpreter  of  a  doubtful  law,  and  as  affording  a 
cotemporaneous  exposition.  'V^Hiere  a  st.atute,  expressive  as  to  some  points,  is 
silent  as  to  others,  usage  may  well  supply  the  defect,  if  not  inconsistent  with 
express  directions  of  the  statute. 

The  general  question  in  this  appeal  was,  whether  in  a  parish,  comprising  a  town 
and  lands  of  large  [336]  extent,  the  poor  in  the  landward  district  could  be  disjoined 
from  the  poor  of  the  town,  fur  the  purpose  of  their  maintenance,  and  the  town  funds 
be  made  exclusively  liable  to  maintain  the  poor  residing  within  the  town. — It  ap- 
peared from  the  pleadings,  that  the  parish  of  Dunbar,  in  tlie  county  of  Haddino-ton, 
consists  of  an  extensive  district,  having  situated  therein  the  royal  burgh  of  Dunbar. 
The  valuation  of  the  landward  part  of  the  parish  is  £16,99.'5  (Scots),  the  burgh  or 
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municipality  being  proprietor  of  laud  valued  at  £30  (Scots),  exclusive  of  the  royalty. 
The  total  population  of  tlie  parish  was  found,  by  a  census  taken  by  the  incumbent 
thereof  in  1822.  to  be  4tU5,  of  which  number,  3267  resided  within  the  burgh,  and 
1678  in  the  landward  district.  The  i)arties  to  the  appeal  had,  in  the  first  proceedings 
taken  by  them,  differed  in  their  statements  of  the  number  of  poor  in  the  town  and 
country  part  of  the  parish,  the  Respondents  stating,  that  there  were  70  within  the 
town  and  29  in  the  country,  while  the  Appellants  insisted  that  the  poor  amounted 
altogetlier  only  to  80,  and  "that  52  of  them  resided  in  or  belonged  to  the  landward 
district,  and  28  only  belonged  to  the  burgh  ;  but  a  committee  appointed  by  joint  con- 
sent in  1834,  for  the  purpose  of  ascertaining  the  exact  number  of  ])0or  in  the  whole 
parish,  and  the  proportions  in  town  and  country,  with  a  view  to  this  appeal,  reported 
that,  "  103  persons  were  then  on  the  regular  list  of  poor,  re<;eiving  aid  from  the 
poor's  fund  of  the  parish,  86  of  whom  were  settled  within  the  burgh,  and  17  in  the 
landward  district,  but  of  those  within  the  burgh  some  were  decayed  or  unemployed 
farmers'  servants.  Fifty  of  the  whole  number  were  born  and  brought  up  in  the 
burgh,  10  in  the  landward  district,  and  the  remaining  43  came  from  other  parishes." 
The  population  of  Dunbar  [337]  being  chietly  seafaring  pei-sons  subject  to  various 
casualties,  the  number  of  the  poor  there  is  necessarily  greater  than  among  an  agricul- 
tural population  of  the  same  extent;  and  that  circumstance,  together  with  the  recent 
breaking  up  and  abandonment  of  a  cotton  manufactory  in  the  town,  by  which  several 
persons  who  have  come  thither  from  other  places,  were  put  out  of  emplojTnent  and 
dispersed  through  the  town,  increased  considerably  the  disproportion  between  the 
town  poor  and  the  landward  poor.  The  funds  for  the  maintenance  of  the  whole  poor, 
both  of  the  burgh  and  landward  district,  under  the  administration  of  the  kirk- 
session,  consist  partly  of  a  small  charitable  donation,  of  collections  at  the  church- 
door,  and  incidents  at  marriages,  baptisms  and  funerals  ;  but  the  greater  part  is 
supplied  by  assessments  voted  by  the  heritors  or  owners  of  the  land  and  their  tenants, 
and  by  contributions  from  the  town,  in  definite  proportions  of  five-sixths  from  the 
heritors,  for  which  they  assess  themselves,  and  one-sixth  from  the  town  or  community 
of  Dunbar,  in  the  name  of  cess,  poor  rates  and  other  burdens  from  traders  and  pro- 
jn-ietors  within  the  burgh. 

In  the  year  1823  tlie  heritors  objected  to  that  mode  of  assessment  as  laying  an 
unequal  and  unjust  burden  on  the  landward  part  of  the  parish;  and  in  1824  they 
came  to  a  lesolution  that  in  future  distinct  assessments  should  be  made  for  the  burgh 
poor  and  the  country  poor,  and  levied  from  the  burgh  and  from  the  heritors  in  the 
landward  district  separately,  so  that  each  should  support  its  own  poor.  The  provost 
and  town-council  objected  to  the  proposed  alteration,  aiid  after  several  attempts  at 
a  compromise,  from  1824  to  1830,  the  heritors  raised  an  action  against  the  provost, 
magistrates  and  members  of  the  town-council,  and  also  [338]  against  the  members 
of  the  kirk-session  of  the  parish,  as  joint  administrators,  with  the  heritors,  of  the 
poor's  funds.  They  stated,  in  their  summons,  that  by  the  statute  of  1579,  cap.  74 
(the  foundation  of  poor  laws  in  Scotland),  "  for  punishment  of  strong  and  idle 
beggars  and  relief  of  tlie  poor  and  impotent,"  it  is  ordained,  "  that  the  provosts  and 
baiUies  of  ilk  borough  and  town,  and  the  justice  constitute  by  the  King's  commission 
in  every  parish  to  landwart,  shall  (witliin  the  time  mentioned)  take  inquisition  of 
all  aged,  poor,  impotent  and  decayed  persons,  bom  witliin  that  parish,  or  who  were 
dwelling  and  had  their  most  common  resort  in  the  said  parish  the  last  seven  years, 
etc.,  and  upon  the  said  inquisition  shall  make  one  register  book,  containing  their 
names  and  surnames,  to  remain  with  the  provosts  and  baillies  witliin  borough,  and 
with  the  justice  in  every  parish  to  landwart,  etc. ;  all  poor  people  witliin  forty  days  to 
repair  to  their  own  parislies ;  and  the  said  space  of  forty  days  being  bypast,  that 
then  the  provosts  and  baillies  within  boroughs,  and  the  judge  constitute  by  the  Kino-'s 
commission  in  ilk  parish  to  landwart.  make  a  catalogue  of  the  names  of  the  said  poor 
people,  inquire  the  men  and  women  where  they  were  born,  and  thereupon,  according 
to  the  number,  to  consider  what  their  needful  sustentation  will  extend  to  every  oulk  : 
and  then,  by  the  good  discretions  of  the  said  provosts,  baillies  and  judsres  in  the 
parishes  to  landwart,  and  such  as  they  shall  call  to  them  to  that  effect,  to  tax  and 
stent  the  whole  inhabitants  within  the  parish,  according  to  the  estimation  of  their 
substance,  without  exception  of  persons,  to  such  oulklie  charge  and  contribution  as 
shall  be  thought  expedient  and  sufficient  to  sustain  the  said  poor  people;  and  the 
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names  of  the  inhabitants  stented,  together  with  their  taxation,  to  be  [339]  likewise 
registrate  ;  and  that,  at  their  discretion,  they  appoint  overseers  and  collectors  in 
every  burgh  town  and  parish,  for  collecting  and  receiving  of  the  said  oulklie  por- 
tion, who  shall  receive  the  same,  and  deliver  so  much  thereof  to  the  said  poor  people, 
and  in  such  manner  as  the  said  provost  and  baillies  within  borough,  and  judges  in 
the  parish  to  landwart,  respective,  shall  ordain  and  command,  etc.  ;  and  at  the  end 
of  the  year,  that  the  taxation  and  stent-roll  be  always  made  of  new,  for  the  alteration 
that  may  be  through  death,  or  by  increase  or  diminution  of  men's  goods  and  sub- 
stance." That,  by  subsequent  statutes,  the  powers  previously  committed  to  the 
judges  in  parishes  to  landwart  were  transferred  to  the  heritors  and  kirk-session. 
That,  by  proclamation  of  William  and  Mary,  11th  August  1692,  "the  heritors, 
minister  and  elders  of  every  parish  are  required  to  meet  on  the  second  Tuesday  of 
September  next,  at  their  parish  kirk,  and  there  to  make  lists  of  all  the  poor  within 
their  parish,  and  to  cast  up  the  quota  of  what  may  entertain  them,  according  to  their 
respective  need  ;  and  to  cast  the  said  quota,  the  one-half  upon  the  heritors,  and  the 
other  half  upon  the  householders  of  the  parish,  etc.  ;  and  the  lieges  are  charged  to 
apprehend  beggars,  and  forthwith  to  carry  them  to  the  principal  heritor  of  the 
parish  where  they  were  apprehended,  if  it  be  in  landward,  and  to  one  of  the  baillies 
in  towns."  That  by  proclamation,  29th  August  1693,  their  Majesties  "  require  and 
command  the  magistrates  of  our  burghs  royal  to  meet  and  stent  themselves,  conform 
to  such  order  and  custom  used  and  wont,  in  laying  on  stents,  annuities  or  other 
public  burdens,  in  the  respective  burgh,  as  may  be  most  effectual  to  reach  all  the 
inhabitants  ;  and  the  heritors  of  the  several  vacant  parishes  likewise  to  meet  and 
stent  themselves  for  the  main-[340]-tenance  of  their  said  respective  poor,  and  to 
appoint  the  ingathering,  uplifting  and  applying  of  the  same  for  the  uses  foresaid, 
sicklike  and  in  the  same  manner  as  the  heritors  and  elders  a.re  appointed  by  our 
former  proclamation.  And  for  preventing  of  any  question  that  may  ai-ise  betwixt 
the  heritoi-s.  and  kirk-session  in  the  several  parishes  of  this  kingdom,  about  the  quota 
of  the  collections  at  the  church  doors,  and  othei-wise,  to  he  made  by  the  said  session, 
to  be  paid  in  to  the  heritors  for  the  end  aforesaid,  we  do  hereby,  with  advice  foresaid, 
determine  the  same  to  be  half  of  the  said  collections."  That  by  proclamation  of  King 
William,  .3d  March  1698,  it  is  further  provided,  that  "  because  there  may  some  ques- 
tions arise  in  putting  the  said  Acts  in  execution,  for  which  there  can  be  no  general 
rule  set  down,  power  and  warrant  are  given  to  the  ministers  and  elders  of  each 
parish,  with  advice  of  the  heritors,  to  decide  and  determine  all  questions  that  may 
arise  in  the  respective  parishes,  in  relation  to  the  ordering  and  disposing  of  the 
poor,  in  so  far  as  it  is  not  determined  by  the  laws  and  Acts  of  Parliament."  That 
the  foresaid  proclamations  were  confirmed  by  Acts  of  Parliament,  and  that  these 
different  enactments  draw  a  distinct  separation,  as  to  the  assessment  and  management 
of  the  funds,  betwixt  bui-ghs  and  parishes  to  landward,  giving  the  whole  power  and 
management,  in  the  one  case  to  the  provost  and  magistrates,  and  in  the  other  to  the 
Judges,  in  whose  place  are  now  substituted  the  heritors  and  kirk-session  ;  and  thev 
are  quite  inconsistent  with  the  supposition,  that  in  any  parisli  the  provost  and  magis- 
trates, and  the  Judges,  were  to  be  conjoined  in  assessing  or  distributing  the  funds. 
That,  consequently,  in  the  case  of  a  burgh  situated  in  a  landward  parish,  the  provost 
and  magistrates  have,  by  law,  the  sole  charge  of  the  poor  of  the  [341]  burgh,  while 
the  Judges  have  the  sole  charge  of  the  assessment  and  management  for  tlie  poor  of  the 
landward  district,  etc.  That  an  agreement,  alleged  to  have  been  entered  into  in 
1724,  according  to  which  the  assessments  for  the  poor  have  been  made,  was  of  the 
following  import:  ''  It  is  agreed  by  the  heritors  that  for  making  foresaid  sum  (£120) 
effectual  for  maintaining  the  power  of  the  town  and  parish  of  Dunbar,  five  sixth- 
parts  of  the  said  sum  shall  be  paid  by  the  heritors  and  tenants  of  the  country  part 
of  the  parish,  and  one-sixth  part  by  the  town  of  Dunbar  and  the  community  thereof, 
and  that  for  one  year  allenarly  ;  and  that  this  agreement  be  binding  no  longer,  or 
be  a  precedent  any  manner  of  way  for  the  future."  That,  admittinn-  the  genuineness 
of  this  agreement,  still  it  did  not  continue  or  purport  to  continue  in  force  more  than 
the  year,  and  the  mode  of  assessment  contained  in  it  was  unequal  and  contrary  to 
law.  inasmuch  as  the  whole  inhabitants  of  a  parish  must  contribute  to  the  support 
of  the  poor  equally  according  to  their  substance,  whatever  usage  to  the  contrary  mav 
have  prevailed.     That,  therefore,  it  "  ought  and  should  be  found  and  declared  by 
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decree  of  the  Lords  of  our  Council  and  Session,  that  the  management  and  maintenance 
of  the  poor  of  the  landward  district,  and  of  the  burgh,  are  separate  and  distinct, 
and  that  the  pursuers,  as  heritors  of  the  landward  district,  with  their  tenants,  and 
other  inhabitants  thereof,  are  not  liable  for  the  support  of  the  poor  of  the  burjrh. 
but  for  that  of  the  poor  resident  within  the  landward  district  allenarly  ;  and  the  said 
provost,  magistrates  and  council,  as  representing  tlie  community  of  the  said  burgh 
of  Dunbar,  ought  and  should  be  decerned  and  ordained,  by  decree  foresaid,  to  sustain 
and  manage  the  poor  of  the  said  burgh  according  to  law.  Or  [342]  otherwise,  in 
the  event  of  the  pursuers  failing  in  the  above  conclusion  of  their  action,  then  in  that 
case  it  ought  and  should  be  found  and  declai-ed,  by  decree  foresaid,  that  the  power 
of  taking  up  the  lists  of  the  aggregate  poor,  determining  the  assessments  and  manag- 
ing the  funds,  belongs  to  the  meeting  of  heritors,  provost,  minister  and  elders;  and 
tliat  the  assessments  to  be  imposed  for  the  support  of  the  aggregate  poor  shall  be  laid 
on  the  whole  inhabitants  of  the  parish  equally,  whether  in  burgh  or  to  landward, 
according  to  the  estimation  of  their  substance,  without  exception  of  persons." 

The  Appellants,  in  answer  to  the  allegations  in  the  summons,  insisted  that  it  had 
never  been  the  practice,  in  the  parish  of  Dunbar,  to  separate  the  poor  intO'  two 
classes,  viz.  the  poor  residing  within  the  landward  district,  and  the  poor  resident 
within  the  burgh,  or  to  hold  the  heritors,  tenants  and  other  inhabitants  of  the  land- 
ward district,  liable  only  for  the  support  of  the  poor  resident  within  that  district,  or 
V>  liberate  tliem,  in  any  degree,  from  an  universal  liability,  along  with  tlie  other 
l>arishioners,  for  the  poor  of  the  whole  parish.  It  had,  on  the  contrary,  been  the 
invariable  practice,  for  more  thau  a  century  back,  to  have  but  one  assessment  for  the 
entire  parish,  leviable  on  the  general  body  of  tlie  parishioners,  and  distributable 
among  the  wliole  poor  of  tlie  parish,  whether  in  burgh  or  to  landward,  without  dis- 
tinction of  persons,  and  on  a  principle  of  the  most  perfect  equality.  They  admitted 
that  for  the  more  convenient  levying  of  this  assessment,  a.  distinction  had  so  far 
existed  between  the  burgh  and  landward  districts,  that  the  aggregate  assessment  laid 
upon  tlie  parish  had  been  raised  in  distinct  proportions  from  these  two'  districts  ;  the 
burgh,  for  more  than  a  century  back,  paying  oue-[343]-sixth  of  the  entire  assessment, 
and  the  landward  district  taking  the  burden  of  the  remaining  five-sixths.  They  stated 
their  belief  that  this  arrangement,  in  its  origin,  had  been  founded  on  a  comparison 
of  the  real  or  valued  rent  of  the  two  portions  of  the  pari.sh.  It  was,  in  1721,  as  it  had 
been  on  other  previous  occasions,  made  matter  of  positive  contract.  And  as  there 
Lad  been  no  interruption  or  challenge  of  tlie  arrangement,  from  1724  down  to  the 
present  day,  it  had  been  universally  recognised  and  acted  upon  in  the  parish,  as  the 
rrgula  regulans  in  levying  the  parochial  assessment.  Moreover,  so  far  as  the  proper 
town  poor  were  concerned,  the  burden  on  the  parish  was  lessened,  there  having  been, 
so  far  back  as  175-3,  specially  mortified  in  favour  of  the  poor  within  burgh,  a.  sum  of 
1.500  merks  Scots.  A  settlement  to  this  effect  was  duly  executed  by  one  Jane  Binning, 
in  March  1753,  and  stood  recorded  in  the  burgh  books.  The  session  and  heritors 
annually  intromitted  with  the  interest  accruing  on  this  investment,  and  they  applied 
this  fund,  as  well  as  anotlier  derived  from  the  burgh  mort-cloths,  for  the  general 
behoof  of  the  whole  poor  of  the  parish.  Besides  the  resident  poor  of  the  parish, 
tliere  was  a  great  number  of  stranger  poor,  to  whom  occasional  aid  was  required  to 
be  given.  There  never  had  been  but  one  assessment  in  the  parish  in  name  of  poor's 
rate,  and  there  never  liad  been  a  separation  of  tliat  assessment  into  two  distinct  funds, 
one  applicable  to  tlie  landwardi  district,  and  the  other  tO'  the  burgh  ;  nor  a  separation 
of  the  pauper  population  into  two  distinct  classes  of  landward  and  burgh  poor.  On 
the  contrary,  the  fund  raised  witliin  the  parish  for  support  of  the  poor  had  invariably 
been  levied  and  dealt  with  as  one  indivisible  parish  fund,  in  reference  to  which,  the 
whole  poor  of  the  entire  parish,  whether  within  [344]  burgh  or  to  landward,  had  been 
admitted  to  equal  rights  :  and  from  which  no  class  of  that  poor  had  ever  been  ex- 
cluded, in  respect  of  a  supposed  preferalile  right  in  any  other  class. 

Before  the  cause  was  prepared  for  debate,  another  action,  involving  similar 
questions  in  regard  to  the  royal  burgh  of  Lanark,  liad  come  before  the  second 
division  of  the  court  of  session,  (in  which  division  this  action  also  was  pending,)  and 
their  lordships  of  that  division  had  ordered  tlie  opinions  of  the  other  judges  to  be 
taken  thereon.  Their  opinions  were  accordingly  taken  in  that  case,  and  afterwards 
in  this,  six  (The  Lord  President,  Lords  Balgray,  Gillies,  Corehouse,  Fullerton,  and 
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Moncrief)  of  them  giving  substantially  the  same  opinion,  in  both  cases,  viz.,  that 
there  can  be  but  one  list  or  roll  of  poor  in  any  parish,  whether  entirely  burghal  and 
entirely  landward,  or  partly  burghal  and  partly  landward  ;  and  that  there  cannot 
be  two  lists  or  rolls,  one  of  burgh  poor  and  tlie  otlier  of  country  poor  ;  but  tliat  they 
are  all  indiscriminately  the  poor  of  the  parish,  and  entitled  to  relief  out  oi  the  whole 
funds  of  the  parish.  That  as  there  is  no  rule  laid  down  by  any  of  the  acts  for  mixed 
parishes,  partly  landward  and  partly  burghal,  each  parish  of  that  description  ouglit 
to  continue  to  foUow  the  rule  of  assessment  u-sed  and  wont ;  and  therefore  as  tliere 
has  been  a  rule  acted  upon  in  the  parish  of  Dunbar  for  a  great  lengtli  of  time,  they 
were  of  opinion  that  that  rule  of  assessment  ought  to  be  continued. 

Three  of  tlie  judges  (Lords  Craigie,  Medwyn,  and  Mackenzie),  on  the  other  hand, 
were  of  opinion,  that  the  management  and  maintenance  of  tlie  poor  in  the  royal 
burgh  and  in  the  landward  district,  were  separate  and  distinct,  under  the  [345] 
control  of  the  magistrates  in  the  one,  and  the  heritors  and  kirk-session  in  the  other  ; 
and  that  the  assessment  was  leviable  according  to  totally  different  rules,  as  specifically 
laid  down  in  tlie  statute®  for  burghs  and  landward  parishes  respectively. 

The  two  causes  came  to  be  finally  advised  by  the  second  division  on  tlie  4th  of 
July  1833,  when  their  lordships  of  that  division,*  four  in  number,  unani-[346]-mously 
concurring  with  the  minority  of  the  consulted  Judges,  the  following  interlocutor  was 
accordingly  pronounced: — "  The  Lords  having  resumed  consideration  of  this  cause, 
with  the  opinions  of  the  consulted  judges,  decern  and  declare  in  terms  of  tlie  first 
conclusion  of  the  pursuers'  libel,  and  remit  to  the  Lord  Ordinary  to  proceed 
accordingly." 

[347]  The  appeal  was  from  that  interlocutor. 

The  Solicitor-General  (Sir  William  Follett)  and  Mr.  Murray  for  the  Appellants:  — 

The  law  of  Scotland  relative  tO'  the  maintenance  of  the  poor,  proceeded  entirely 
upon  a  parochial  system,  the  whole  poor  within  each  parish  forming  one  class,  tO'  be 
provided  for  indiscriminately  out  of  the  whole  funds  of  tlie  parish ;  and  tliere  is 
nothing  in  the  statutory  enactments,  upon  -which  alone  the  poor-law  is  founded,  either 
in  ordinary  construction,  or  as  they  have  been  explained  by  usage,  which  sanctions, 
in  any  case,  the  division  of  the  poor  of  one  parish  iuto'  separate  and  distinct  terri- 
torial classes, — such  as  the  burgh  poor  and  the  landward  poor  in  tlie  case  of  a  parish 
partly  burghal,  and  partly  landward, — or  autliorizes  the  formation  of  a  separate  list 

*  Lord  Justice  Clerk  expressed  his  opinion  to  this  effect: — Sis  of  the  consulted 
Judges  are  of  opinion,  that  the  usage  ought  to  fix  the  rule  of  assessment  in  the  burghs 
of  Lanark  and  Dunbar.  The  other  three  Judges  who  were  consulted,  have  delivered 
a  different  opinion,  founded  entirely  upon  the  interpretation  of  the  statutes  which 
ordain  an  assessment  for  tlie  maintenance  of  tlie  poor.  With  tliese  conflicting 
opinions  before  me,  I  have  given  tlie  point  the  fullest  consideration  ;  and,  after 
having  weighed  all  the  arguments  for  and  against,  I  must  confess  that  my  opinion 
coincides  with  that  of  the  minority.  I  cannot  discover  on  what  principle  usage  can 
or  ought  to  be  introduced  as  the  rule  of  the  assessment.  The  provision  for  the  poor, 
and  the  powers  to  impose  the  assessment,  are  the  mere  creations  of  statut*'.  There  is 
here  no'  case  of  very  ancient  usage.  But  altliough  the  usage  had  been  long  and 
inveterate,  I  can  see  no  ground  for  deciding  tliat  it  is  to'  be  imperative  or  binding  on 
the  parties  liable  to  an  assessment.  The  usage  may  continue  fropi  generation  to 
generation — tlie  country  may  not  complain  of  the  usage,  and  tlie  assessment  may  be 
imposed  and  levied  for  a  long  time  undisturbed — but  when  any  one  becomes  re- 
fractory, and  calls  in  question  the  right  or  mode  of  assessment,  we  must  recur  to  tlie 
statute.  In  my  view  of  the  question,  usage,  however  continuous,  establishes  no  right. 
In  this  state  of  matters  we  are  driven  back  to  consider  the  question.  What  is  the  state 
of  the  law  under  the  statute,  with  regard  to  a  mixed  parish?  The  enactments  relate 
to  two  different  sets  of  poor,  and  to  two  distinct  localities,  a.  royal  burgh,  and  a  parish 
to  landward.  In  the  case  of  a  burgh,  the  rule  applies  to  every  burgh  which  has 
a  provost  and  magistrates.  This  is  the  clear  provision  of  tlie  Act  1579.  Tliat  Act, 
as  well  as  the  proclamations,  are  recited  in  the  statute  of  1698  ;  and  in  truth  the  Act 
1579  is  the  very  origin  and  basis  of  our  system  of  poor  laws  ;  it  lays  down  a  clear  code 
of  regulations,  both  for  the  burghs  and  the  landward  piarishes.     The  burghs  are  thof^e 
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or  roll  of  paupers  to  be  made  up  with  reference  to  such  territorial  division,  or  directs 
jirovision  to  be  made  for  their  maintenance  out  of  distinct  and  separate  funds. 

Wliile  tlie  immediate  administration  of  the  poor-laws  is  entrusted  to  the  map:is- 
trates  of  royal  burghs  in  parishes  entirely  burglial,  and  to  the  heritors  and  kirk- 
session  in  parishes  entirely  landward,  tlie  separate  powers  tlius  conferred  upon  the 
magistrates  of  royal  burglis,  ou  the  one  hand,  and  tlie  heritors  and  kirk-session  on 
the  other,  even  if  understood  to  be  conferred  in  the  case  of  a  parisli  partly  burghal 
and  partly  landward,  ought  not  to  disturb  the  primaiy  principle  of  the  poor  law 
system,  namely,  that  it  depends  upon  a  parochial  arra.ngement ;  and  there  is  no 
nec'essity,  still  less  ground  or  authority, — even  assuming  such  separata  jurisdiction 
within  "the  same  parisli, — for  estaMishing  two  separate  lists  of  poor,  to*  be  [348] 
separately  provided  for  out  of  separate  and  independent  funds. 

Tlie  case  of  Peterliead,  decided  upon  appeal  to  tliis  House  in  1802,  is  applicable 
to  this  question.  In  that  case,  where  out  of  a,  population  of  4371  persons,  about  three- 
fourtlis  resided  in  tlie  town,  tlie  other  fourth  being  resident  in  the  landward  part  of 
the  parish,-  a  question  arose  as  to  how  the  burden  of  building  the  church  should  be 
borne  by  tbe  heritors,  upon  whom  generally  that  burden  is  imposed  by  tlie  law  of 
Scotland.  The  Court  of  Session  gave  effect  to  tlie  argument,  tliat  tlie  expense  ol 
building  that  part  of  the  church,  which  was  necessary  for  accommodating  the 
landward  part  of  the  parish,  should  be  separately  defrayed  by  tlie  heritors  in  pro- 
portion to  their  valued  rents,  and  that  tlie  expense  of  building  that  part  of  the  chuix-h 
necessary  for  accomniodating  the  town  shoaild  be  defrayed  by  the  fuars  and  pro- 
prietors of  houses  within  the  town  according  to  tlieir  real  rents.  This  Ho'use  reversed 
that  judgment  of  the  Court  of  Session,  and  declared  that  the  charge  of  building  the 
church  was  a  parochial  duty,  which  ought  tO'  be  borne  by  all  tlie  owners  of  lands  and 
houses  in  proportion  to  their  real  rents.  And  Lord  Chancellor  Eldon,  in  moving 
that  judgment  of  reversal,  observed,  that  "  the  expense  of  building  or  repairing  a 
parish  church  was  a  parochial  burden,  which  ought  to  fall  on  the  property  of  the 
parish,  and  should  not  be  regulated  by  reference  to  the  population  in  different  parts 
of  the  same  parish."  That  case  presented  a  very  plausible  ground  for  apportioning 
the  burdens  of  the  parish  according  to  the  population,  yet  it  was  there  held,  that,  the 
relative  extent  ol  population  gave  no-  rule.  No'  absolute  rule  having  beec  laid  down 
by  any  statutory  enactment  for  tlie  [349]  case  of  a  parish  partly  burghal  and  partly 
landward,  and  a  rule  of  assessment  having  existed  in  this  parish  of  Dunbar  for  more 
than  a  century,  there  is  nO'  reason  to  disturb  such  a  rule  of  assessment,  as  regards  its 

which  have  a  provost  and  magistrates,  no  matter  how  many  parishes  they  are  divided 
into-.  A  distinct  mode  of  assessment  for  the  poor  is  provided  by  it.  It  provides  how 
the  lists  are  to  be  made  up — it  contans  certain  regulations  as  to  begging — and  it 
clearly  defines  the  management  by  the  magistrates.  As  to  a  parish  to  landward,  the 
Act  confides  the  power  of  assessment  to  a  Judge  constituted  by  the  King's  commission. 
But  this  was  afterwards  so  far  altered,  that  the  powers  and  duty  of  the  Judge  were 
devolved  on  the  heritors  and  kirk-session  by  1597  and  1672.  Then  again  we  have, 
on  the  one  hand,  the  proclamation  of  1692,  by  which  the  lieritors  and  kirk-session  of 
landward  i)arishes  are  to  assess  themselves  for  the  support  of  tlie  poor;  and  on  tlie 
other  hand,  the  proclamation  of  1693,  by  which  the  magistrates  of  the  burghs  are 
empowered  and  required  to-  impose  the  assessment.  So'  that  it  appears  to  me  tliere  is 
a  clear  distinction  between  the  poor  themselves,  the  assessments,  tlie  management 
of  the  funds,  and  the  provisions  for  the  maintenance  of  tlie  poor.  With  regard  to  the 
burghs,  the  rule  extends  to  aU  royal  burglis,  whether  tliey  have  any  landward 
territory  or  not,  altliough  it  is  not  so  witli  the  burghs  of  barony,  which  are  in  this 
question  tO'  be  treated  as  villages.  There  is  no  express  notice  in  thei  statutes  or 
proclamations  of,  nor  are  there  any  provisions  for,  mixed  parishes.  They  apply  to 
the  poor  of  the  burgh  and  the  poor  of  the  landward  parishes  respectively.  To  me  it 
is  plain,  that  they  lay  down  two  systems  of  management  which  are  quite  distinct. 
When  a  usage  has  been  established,  it  may  be  convenient  to.  follow  it;  but  whenever  a 
question  is  stirred  as  tO'  tlie  matter  of  right,  we  must  give  effect  to  the  law  as  we  find 
it.  We  must,  in  tliis  case,  steer  by  the  law  as  we  find  it  in  the  statute*  and  proclamiv 
tions.  I  am  of  ojiinion  with  the  minority,  and  would  propose  in  regard  to.  Dunbar  to- 
find  ia  terms  of  the  first  conclusion  of  the  declarator. 

Lords  Meadowbank,  Cringletie,  and  Glenlee,  concurred. 
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principle  at  least,  far  less  to  introduce  a  rule  -which  has  never  been  recognised  in  this 
or  any  other  parish,  making  different  portions  of  the  parish  liable  for  the  support  of 
the  poor,  in  proportion  to  the  population,  or  to  the  number  of  paupers  in  each  of 
those  districts  respectively. 

Dr.  Lushington  and  Mr.  Keay  for  the  Respondents: — Compulsory  assessments 
for  the  support  of  the  poor  rest  entirely  on  statutory  enactment,  and  can  neither  be 
extended  beyond  nor  exercised  differently  from  what  is  prescribed  by  the  statute*  and 
ratified  proclamations.  By  these  statutes  and  proclamations,  the  management  and 
maintenance  of  the  poor  of  royal  burghs  is  totally  distinct  and  separate  from  tliat  of 
the  landward  portion  of  the  parish  in  which  the  burgh  is  situated.  Express  [irovision 
is  tliereb}'  made  for  the  maintenance  and  management  of  the  poor  of  all  royal  burghs 
under  the  exclusive  jurisdiction  of  their  own  magistrates,  separately  and  distinctly, 
witliout  reference  tO'  any  landward  district  not  within  tlie  burgh.  Express  provision 
is  thereby  in  like  manner  made  for  the  separate  maintenance  and  ma.nageiVient  of  the 
poor  of  landward  parishes  having  a.  royal  burgh  situated  tlierein,  under  the  exclusive 
jurisdiction  of  the  heritors  and  kirk-session  thereof,  independent  of  such  burgh.  A 
conjoint  management  and  system  of  maintenance  of  the  poor  of  the  landward  district 
and  royal  burgh  is  not  only  unsanctioned  by  the  statutes  and  proclamations,  but 
cannot  be  carried  into  effect  without  a  direct  and  [350]  open  violation  of  all  their 
most  important  provisions.  While  the  system  for  the  support  of  the  poor  is,  in  sO' 
far  as  regards  the  landward  parts  of  the  country,  parochial,  in  so  far  as  regards 
the  royal  burghs  it  is  strictly  and  exclusively  burghal  in  all  its  parts, — 
its  machinery,  its  rules  of  assessment,  and  its  extent ;  on  the  one  hand  extending 
over  the  whole  burgh,  although  containing  several  separate  parishes,  and  on  the  other, 
limited  to  the  bounds  of  the  burgh  when  situated  within  a  parish.  The  landward 
districts  of  parishes  containing  royal  burghs  are  included  under  the  provisions  in  the 
statutes  regarding  landward  parishes,  the  royal  burghs  being  excerpted  therefrom, 
and  erected  into  separate  districts  relative  to  the  poor,  under  a  management  peculiar 
to  themselves,  and  exclusive  of  the  landward  parish.  The  case  of  Peterhead  has  no 
application  here.  That  was  not  a  royal  burgh,  but  a  burgh  of  barony,  which  is  to 
be  deemed  equally  landward  with  the  rest  of  the  parish  in  which  it  is  situated. 

There  is  no  general  consuetude  to  aft'ect  the  construction  of  the  statutes  as  to  this 
mattei,  and  no  length  of  usage  in  a  particular  place  can  prevent  the  heritore  and 
kirk-session  of  a.  parish,  or  the  magistrates  of  a  burgh,  from  reverting  even  from  one 
legal  mode  of  assessing  for  and  maintaining  the  poor  to  another  ;  and  still  less  can 
it  prevent  them  from  turning  from  an  illegal  mode  to  one  sanctioned  by  law :  Dick 
V.  Fleahers  of  Stirling  (5  Shaw  and  D.  268).  The  practice  in  Dunbar,  originally 
adopted  as  matter  of  special  agreement,  is  contrary  to  law,  and  produces  the  greatest 
inequality  and  injustice. 

Lord  Brougham  : — The  parish  of  Dunbar,  which  [351]  is  of  great  extent,  consists 
of  the  royal  burgh  of  that  name  and  a  country  or  landward  district.  The  population 
of  the  borough  is  about  3200,  and  of  the  landward  part  nearly  1700.  The  manage^ 
n'ent  ot  the  poor  is  admitted  to  have  been  for  above  a  century  on  its  present  footing, 
and  there  is  no  evidence  of  any  other  kind  of  management  at  any  time.  Both  parts 
of  the  parish,  the  burgh  and  landward  district,  have  been  considered  as  one,  without 
any  division  or  difference  of  system  or  separation.  There  has  been  but  one  assess- 
ment laid  upon  the  whole  parish,  and  no  distinction  has  been  made  of  the  poor  into 
two  classes  or  parties,  the  burgh  poor  and  the  landward  poor,  nor  has  any  separate 
list  or  roll  been  ever  made  up  of  the  two  classes.  The  one  sum  assessed  having  been 
each  time  ascertained,  tlie  usage  has  been  to  distribute  it  into  two  portions,  one-sixth 
to  be  levied  in  the  burgh,  and  five^sixths  in  the  landward  part  of  the  parish  ;  but 
whan  received,  the  whole  has  been  uniformly  treated  as  one  fund,  and  distributed 
as  sucli  among  tlie  whole  poor,  witliout  any  distinction.  In  like  manner  the  kirk- 
door  collection  has  been  one  for  the  whole  parish,  and  in  all  questions  of  settlement 
a  dif-tinction  has  never  been  made  between  the  two  parts  of  the  parish.  There  is 
some  discrepancy  between  the  statements  of  the  parties  to  the  appeal  as  to  tlie  pro- 
portions of  the  poor  in  the  burgh  and  in  the  landward  part.  The  one  states  the 
burgh  poor  at  seventy  and  tlie  landward  at  thirty,  while  the  other  gives  the  pro- 
portions as  sixty  to  forty.  But  it  is  clear  that  the  numbers  of  poor  actually  residing 
within  the  burgh  must  not  be  taken  as  a  fair  criterion  of  the  proportion  of  persons 
thrown  upon  the  parish  funds  by  the  two  districts;   for  many  of  the  poor  who  now 
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live  i.i  the  burgh  are  [352]  hibourers  formerly  employed  iii  the  country,  while  mauy 
of  the  persons  at  all  times  working  in  the  country  are  resident  iu  the 
burgh.  It  is  accordingly  stated,  and  I  do  not  tind  tliis  explicitly  denied,  that  nearly 
one-uaif,  certainly  more  tJian  one-third,  of  the  poor  residing  iu  the  burgh  were 
f(;riuerly  country  labourers,  independently  of  those  who  always  lived  in  the  burgh 
wiiile  working  in  the  landw-ard  part. 

In  these  circumstances,  which  compose  the  whole  facts  of  the  case,  the  Respondents, 
who  are  the  heritors  of  the  parish,  naturally  enough  felt  desirous,  if  they  could,  to 
shift  upon  the  burgh  the  maintenance  of  its  own  poor,  reckoning  all  to  be  burgh  poor 
who  reside  within  its  bounds,  although  a  great  number  of  them  belong  properly  to  the 
country  district.  This  desire  they  have  in  common  with  every  part  of  a  district 
which  has  a  population  of  varying  density,  and  a  wealth  distributed  in  proportions 
not  at  all  relative  t«  the  number  of  inhabitants.  There  are  many  parishes  in  Scot- 
land, as  well  as  in  England,  in  which  eight  or  ten  thousand  persons  are  crowded  into 
one  corner,  while  not  one  thousand  occupy  the  rest  of  the  parish,  and  the  wealthy  part, 
being  that  which  is  tliinly  peopled,  has  to  pay  by  far  the  larger  share  towards  main- 
taining all  the  paupers  that  belong  to  the  smaller  and  poorer  district ;  and  there  is  not 
one  such  parish  which  has  not  as  good  right  as  the  heritors  of  Dunbar  to  complain  of 
the  irregularity  in  the  distribution  of  the  burthen.  Such  complaints,  if  listened  to 
and  acted  upon  by  the  Legislature,  would  lead  tO'  the  most  unjust  divisions  of  the 
counti-y.  Indeed  they  w-ould  soon  render  all  divisions  into  districts  impossible.  The 
question  here  is,  however,  not  what  would  be  admissible  had  we  the  law  to  [353]  make 
anew,  but  what  the  la.w  now  is;  not  what  right  the  Dunbar  heritors  have  to  complain, 
but  what  legal  redress  there  is  for  their  alleged  grievance. 

The  question  then  which  was  raised  before  the  Court  below,  and  is  now  brought 
before  your  Lordships  by  appeal,  is,  whether  or  not  the  parish  of  Dunbar  is  by  law 
divisible,  or  rather  divided,  into  two  districts,  quoad  the  management  of  its  poor, 
one  of  these  districts  being  the  royal  burgh  under  the  magistrates,  and  the  other  the 
landward  part  under  the  minister  and  kirk-session.  The  Court  below,  on  consultation 
of  all  its  Judges,  held  that  it  was  so  divided,  and  pronounced  its  decree  to  tliat  effect, 
the  claim  of  repetition  being  given  up  by  consent.  But  this  decision  was  made  by 
the  narrowest  majority,  and  learned  Judges  of  great  eminence  gave  their  countenance 
to  botli  the  opinions  entertained.  Upon  a  careful  consideration  of  the  whole  case, 
I  am  of  opinion  that  the  judgment  of  the  smaller  number  was  right  upon  every  prin- 
ciple of  sound  construction  which  can  be  applied  tO'  the  statutes,  and  upon  all  the 
established  general  views  of  law  which'  can  govern  questions  of  this  description. 

It  is  admitted,  tliat  there  are  no'  authorities,  either  of  text  writers  or  decided 
cases,  which  can  be  resorted  to  for  our  guidance  in  this  question  :  we  must  attend  to 
the  statutory  enactments,  to  the  principles  which  are  applicable  to  such  provisions  in 
a  case  of  this  kind,  and  to  tlie  usage  in  this  parish  as  well  as  in  almost  all  tlie  rest  of 
Scotland. 

It  is  most  justly  obsei-ved  by  the  Lord  Justice  Clerk,  that  the  provisions  for  the 
poor  and  the  powers  of  assessment  for  their  relief,  are  the  mere  creations  of  statute. 
Every  thing  then  must,  in  respect  to  these  important  matters,  turn  upon  tiie  statutoiy 
enactments.  But  I  cannot  go  along  with  his  Lordship,  when  for  [354]  this  reason 
lie  denies  that  usage,  however  long  and  inveterate,  could  be  binding  and  operative 
on  the  parties.  It  can  be  binding  and  operative  upon  the  parties  only  as  it  is  the  in- 
terpreter of  a  doubtful  law,  as  affording  a.  contemporary  inteqjretation  ;  but  it  is 
quite  plain  that,  as  against  a.  plain  statutory  law,  no  usage  is  of  any  avail.  But  this 
undeniable  proposition  supposes  the  statute  to  speak  a  language  plainly  and  indubi- 
tably differing  from  the  purport  of  the  usage.  Where  the  statute,  speaking  on  some 
points,  is  silent  as  to  others,  usage  may  well  supply  the  defect,  especially  if  it  is  not 
inconsistent  with  the  statutory  directions,  where  any  are  given  ;  or  where  the  statute 
uses  a  Language  of  doubtful  import,  the  acting  under  it  for  a  long  course  of  years 
may  well  give  an  interpretation  to  that  obscure  meaning,  and  reduce  that  uncer- 
tainty to  a  fixed  rule,  optimus  legi.s  interpret  cnn.vietufln,  which  is  sometimes  termed 
contemporama  expositio  :  and  where  you  can  carr-y  back  the  usage  for  a  century,  and 
have  no  proof  of  a  contrary  usage  before  that,  time  you  fairly  reach  the  period  of 
conteinjwranea  expoxilin. 

Let  us  now  look  to  the  statutes,  and  the  fii-st  and  leading  one,  on  which  all  turns, 
is  the  Act  of  1579,  cap.  71  (Scotch).     The  preamble,  referring  to  the  older  Acts,  is 
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chiefly  remarkable  as  reminding  us  tliat  by  those  still  earlier  provisions  all  the 
arrangements  touching  the  poor  were  of  a  parochial  nature,  and  bore  immediate  and 
constant  reference  to  parishes.  No  other  boundary  of  districts  is  by  them  recognised. 
The  Act  of  1579  itself  pursues  the  same  course,  and  regards  no  division  but  that  of 
parishes,  unless  in  the  case  of  burghs  ;  that  is,  of  a  parish  or  parishes  wholly  burghal ; 
and  tlie  reason  why  it  specifies  this  latter  case  and  provides  for  it  is,  not  so  much  to 
deviate  from  the  principle  of  regarding  only  parochial  boun-[355]-daries,  as  to  save 
the  jurisdiction  of  magistrates  within  their  own  peculiar  province — tlie  royal  burgh 
over  which  they  preside.  Thus  the  first  enactment  relates  tO'  vagrants  and  sturdy 
beggars,  a^mong  whom  we  comprehend  bards ;  these  are  to  be  carried  before  the  magis- 
trates in  burghs;  and  in  landward  parishes,  before  justices  to  be  ap- 
pointed, or  lords  of  regality :  that  is,  the  magistrattss  in  burghs,  and 
the  justices  and  lorda  of  regality  in  landward  parishes,  are  to  punish 
th«  offenders,  or  to  take  security  for  their  conduot.  The  other  provisions  re^ 
specting  vagrants  are  to  the  like  effect  as  regards  tbe  burgh  and  landward  parishes ; 
with  this  additional  circumstance,  that  they  never  once  mention  the  burgh  magistrates 
or  burgh  jurisdiction  as  applicable  to  provisions  made  both  touching  burgh  and  land- 
ward parishes,  while  once  or  twice,  probably  per  incuriam,  parish  alone  is  mentioned, 
and  parish  jurisdiction  ;  although  it  seems  plain  the  burgh  jurisdiction  must  be  sup- 
plied for  burgh  parishes.  This  is  only  worth  observing  as  evincing  how  much  more 
parochial  division  was  in  contemplation  of  the  Legislature  than  any  other,  even 
where  parishes  whoUy  burghal  were  in  contemplation. 

Tlie  rest  of  the  Act  is  framed  on  the  same  plan.  Registers  or  lists  of  the  poor  are 
to  be  made  by  inquisition  taken  by  the  magistra.tes  of  each  burgh  and  town,  and  by 
the  justices  appointed  in  evei-y  landward  parish;  and  the  lists  are  to  be  kept  by  the 
magistrates  in  each  burgh,  and  the  justice  in  each  landward  parish,  and  all  the  poor 
are  required  to  repair  to  the  parish  where  they  were  lx)rn.  and  there  settle  themselves, 
under  pain  of  being  deemed  vagrants.  Tliey  are  not  to  return  to  the  burgh  or  town, 
but  to  the  parish,  because  parochial  division  is  the  thing  mainly  [356]  regarded 
throughout  the  Act,  and  a  burgh  may  have  more  parishes  than  one.  Here  let  us 
only  observe,  that  in  case  a.  pauper  was  born  in  a  parish  partly  burghal,  partly  land- 
ward, he  complied  with  the  statute,  and  escaped  the  penalty  by  resorting  to  and  abid- 
ing in  any  part,  burghal  or  landward,  of  the  parish  :  but  if  he  was  born  in  one  of  two 
burgh  parishes,  he  was  liable  to  the  penalty  ii^  he  resorted  to  the  other,  though  still  he 
would  be  in  the  same  town.  The  construction  which  would  raise  a  distinction  between 
the  landward  and  burgh  parts  of  the  same  parishes,  must  admit  that  a  pauper  bom  in 
the  landward  part,  might  safely  return  to  and  settle  in  the  burgh 
part,  and  then  he  would  encumber  the  burgh  fund,  and  so  vice  versa  of  one 
bom  in  the  burgh  part  of  the  parish.  Now,  if  the  division  contended  for  by  the 
argument  of  the  Respondents  has  any  meaning  at  all,  it  is  that  the  landward  poor 
should  be  sustained  by  tlie  landward  pait,  and  the  burgh  poor  bv  the  burghal  part  of 
the  parish,  but  that  is  rendered  impossible  by  tins  provision  respecting  their  several 
settlements.  If  again,  to  escape  from  the  force  of  this  consideration,  it  be  said  that 
tlie  landward  born  poor  must  resort  to*  the  landward  parts  of  the  parish,  and  the 
burgh  born  poor  to  the  burgli  parts,  I  ask  what  provision  of  the  Act  hints  at  such  a 
distinction  in  respect  of  settlement?  But  the  matter  here  dealt  with  is  of  a  penal 
nature,  and  highly  penal,  for  vagrancy  may  temiinate,  by  the  first  provision  of  the 
Act,  in  even  capital  punishment;  therefore,  this  provision  relating  tO'  settlement 
must  be  most  strictly  interpreted,  and  consequently  we  are  not  at  liberty  to  supply  by 
intendment  a  provision  which  is  not  in  any  way  tO'  be  found  in  the  Act ;  namely,  that 
persons  having  a  landward  settlement  by  birth  or  seven  years'  [357]  residence,  shall 
go  to  the  landward  part,  and  those  having  a  burgh  settlement  to  the  burgh  part ;  tlie 
exigency  of  the  Act  is  clearly  complied  with  by  tlie  party  returning  to  any  part  of  the 
parish. 

To  illustrate  this  point  furtlier.  let  us  suppose  a  pauper  brought  before  the  burgh 
magistrates  as  a  vagrant,  and  indicted  for  that  offence,  his  vagrancy  consisting  in 
having  continued  out  of  his  parish,  where  h«  was  born  or  had  lived  seven  years  last 
past,  above  forty  days  after  the  proclamation  ;  the  indictment  must  follow  the  section 
which  constitutes  the  absence  a  constructive  vagrancy,  and  the  veiy  words  must  be 
used.     The  averment  must  be,  or  rather  must  have  been, — for  it  could  have  happened 
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only  immediately  after  the  Act  passed,  for  it  relates  to  that  period, — the  avenneut 
must  have  been,  that  tlie  defendant,  being  born  within  the  parish  of  Dunbar,  and  not 
having  lived  during  seven  years  last  past  in  any  other  parish,  and  being  a  pauper,  did 
not  return  and  repair  to  the  said  parish,  and  there  settle  himself  within  the  space  of 
forty  days  after  proclamation  made  of  a  certain  Act  passed  in  such  a.  year,  etc.  Now 
if  the  pauper  had  been  in  the  country  part  and  returned  to  the  burgh  part,  he  must 
have  been  acquitted,  for  tlie  material  averment  of  the  indictment  would  be  negatived 
by  the  evidence.  No  consideration  of  burgh  or  landward  would  ever  have  been  had. 
The  same  may  be  said  of  the  remaining  provisions.  The  lists  are  to  be  made  by  the 
magistrates  for  towns,  and  by  the  justices  for  landward  parishes ;  and  the  magistrates 
and  justices  in  the  parishes  to  landward,  are  to  tax  and  stent  the  whole  inhabitants 
within  the  parish  according  to  their  substance,  and  distributions!  are  to  be  nuide 
among  the  poor  by  the  magistrates  within  tlie  burgh,  and  the  justices  in  the  parishes 
to  landward  [358]  respectively ;  this  being  tlie  only  place  in  which  any  words  of  sever- 
ance occur  in  any  part  of  the  Act.  So  testimonials  are  to  be  given  by  magistrates  in 
towns,  not  distinguishing  parishes,  and  by  the  justices  in  parishes  to  landward, 
manifestly  in  order  to  enable  the  magistrates  tO'  certify  for  all  the  parishes  within 
the  town  indiscriminately.  The  subsequent  Act  laid  the  duties  formerly  assigned  to 
justices  upon  the  kirk-session,  and  the  proclamations  in  the  reign  of  William  and 
Mary  follow  nearly  the  same  course,  only  inclining  more  to  the  construction  which  lays 
the  duty  upon  the  parishes  merely.  In  all  these  provisions  then,  we  can  discover  only 
one  case  in  which  the  bounds  of  the  royal  burgh  and  the  j  urisdiction  of  the  magistrates 
is  recognised  ;  one  case  only  in  which  there  is  a  distinction  taken,  betiween  burghal 
and  landward,  and  that  is  the  case  of  a  parish  or  parishes  wholly  burghal,  and  a 
parish  wholly  landward.  Tliis  is  no  exception  at  all,  the  general  principle  of  paro- 
chial division  followed  througliout  the  Act,  ior  that  division  is  here  too  strictly  pre- 
served ;  but  no  provision  whatever  is  made,  noi  notice  at  all  is  taken  of  a  parish  partly 
burghal  and  partly  landward.  It  is  considered,  therefore,  as  a  parish,  and  dealt 
with  as  such.  The  silence  of  the  Act  on  this  case  is  quite  decisive,  and  we  have  no 
right  to  speak  for  it.  When  we  see  nothing  recognised  throughout  but  parochial 
boundary,  we  can  have  no  right  to  imagine  another  division  of  landward  and  burghal 
district:  burghal  and  landward  are  indeed  terms  used,  but  how  used?  Not  as  desig- 
nating parts  of  the  same  parish,  but  as  denoting  two>  different  kinds  of  parishes. 

There  is  notice  taken  of  and  provision  made  for  a  burgh  which  is  a  parish,  or  it 
may  be  two  parishes,  though  that  is  only  in  one  or  two  instances.  There  is  [359] 
likewise  notice  taken  of  and  provision  made  for  a  landward  parish  ;  but  no  mention 
at  all  seems  to  be  made,  nor  is  anything  at  all  rested  upon  the  distinction  between 
that  part  of  a  parish  which  is  burghal,  and  that  which  is  landward.  We  should  be 
introducing  a  perfectly  new  matter,  if  we  supposed  any  such  division  tO'  be  made  ;  we 
should  be  really  inventing  a  kind  of  district  or  territory  wholly  unknown  to  the  law. 
The  law  is  convereant  with  parishes.  It  is  our  most  ancient  division  of  territory, 
and  loses  itself  in  the  most  remote  antiquity  in  every  part  of  the  island,  being  in 
England  and  in  Scotland  far  beyond  the  time  O'f  legal  memory.  The  law  is  likewise 
conversant  with  burghs,  and  their  bounds  are  ascertained,  tliough,  generally  speaking 
instituted  in  much  more  recent  times.  But  that  portion  of  the  territory  whicli  is  in  a 
parish  and  not  in  a  burgh,  is  wholly  unknown  tO'  the  law  as  contradistinguished  from 
tlie  rest  of  the  parish.  It  is  a.  pairt  of  the  parish,  and  known  as  such,  tliat  is,  known 
in  relation  to-  the  parish ;  but  we  have  no-  name  even,  much  less  a  legal  description  of 
such  a  district.  To  maintain  any  such  distinction,  any  such  district,  is  contraiy  to 
all  legal  principle,  and  is,  indeed,  arbitrary  and  gratuitous.  Equally  so^ — perhaps 
stiU  more  violent — is  the  supposition  wliich  wonld  give  birth  toi  a  new  jurisdiction, 
extending  over  and  limited  to  such  a  district.  Tlie  magistrates  have  their  known 
jurisdiction  in  burghs,  the  kirk-session  in  parishes  ;  but  we  are  called  upon  to  create  a 
jurisdiction  and  to-  vest  it  in  the  kirk-session,  coniprising  it  within  certain  limits 
wholly  unknown  tO'  tlie  law.  It  is  the  jurisdictimi  of  the  kirk-session  over  that  part  of 
a  parish  which  falls  beyond  the  bounds  of  a  town,  but  wliieh  is  situated  in  the  parish. 
This  intention  might  be  accomplished,  the  jurisdiction  might  be  conferred,  the  dis- 
trict created,  [360]  and,  its  bounds  being  defined,  the  jurisdiction  might  l)e  extended 
over  tliat  district,  ,and  limited  by  these  bounds.  Tlie  Legislature  might  have  done 
this,  and  it  may  no'W  do  it.     If  it  had  been  so,  there  would  have  been  an  end  of  the 
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question.  The  statute  would  have  said  so,  and  that  would  have  been  enougli.  But  it 
must  have  said  so  expressly  and  plainly  ;  no  conjecture  and  no'  constructive  reasoning 
can  supply  any  such  thing  ;  nay,  such  a  division  of  territory,  and  such  a  creation  of 
jurisdiction,  is  exactly  the  last  thing  that  we  are  at  liberty  to  fancy,  or  to  imply  ;  at 
the  same  time,  if  for  a  long  course  of  years  the  poor  of  the  parish  of  Dunbar  had  been 
managed,  as  to-  assessment,  settlement  and  sustentation,  in  two-  divisions,  and  tlie 
parish  had  thus  been  divided  as  it  were  into  two,  for  the  management'  of  the  jjaupers  ; 
and  if  the  same  kind  of  division  and  double  administration  had  been  uniformly 
followed  in  all,  or  almost  all  the  other  mixed  parishes  of  Scotland,  I  am  not  disposed  to 
deny  that  this  would  have  entitled  us  tO'  impose  a  construction  upon  the  Act  according 
to  the  practice  or  use.  There  being  nothing  absolutely  self-repugnant  in  the  division, 
we  might  have  limited  the  case  of  a  mixed  parish,  as  not  oniitted,  but  capable  of  be-ing 
raised  by  construction, — a,  somewhat  forced  construction  certainly — on  the  words  of 
the  Act,  but  raised  solely  by  tlie  usage  being  of  a  contemporary  date,  and  of  an  uniform 
kind.  That,  however,  is  not  the  case  here,  and  the  Act  therefore  must  be  construed 
according  to  its  plain  intent,  which  excludes  all  such  new  divisions  as  the  Respondents 
contend  for,  and  the  decree  appealed  from  adopts.  With  this  I  should  probably  have 
been  satisfied,  but  the  case  is  consider.ably  stronger  ;  for  the  usage,  both  in  Duubar 
and  elsewhere,  is  plainly  with  the  construction  contended  for  by  the  Appellants.  It 
[361]  would  be  a  strong  thing  indeed  to  alter  a.  [iractice  so  long  established  in  this 
borough,  upon  any  speculative  construction  of  the  statute.  But  wlien  we  find  that 
the  same  usage  which  prevails  here,  has  also  prevailed  almost  every  where  else,  it 
would  be  overlooking  that  which  would  have  been,  a  very  impoTtant  aid  in  tlie  con- 
struction of  a  doubtful  provision,  and  that  which  is  a  strong  confirmation  of  the 
construction  naturally  put  upon  a  provision  by  no  means  doubtful,  were  we  to  leave 
out  of  view  the  additional  weight  which  this  usage  gives  to>  the  arguments  against  the 
decree  of  the  Court  below. 

I  have  no  hesitation,  therefore,  in  recommending  to  your  Lordships  to  reverse  the 
interlocutor  complained  of. 

Ordered  accordingly,  "  that  the  interlocutor  complained  of  in  the  said  appeal  be 
and  the  same  is  hereby  reversed  ;  and  it  is  further  ordered,  that  the  cause  be  remitted 
back  to  the  Second  Division  of  tlie  Court  of  Session,  in  order  that  the  said  Court  may 
proceed  further  in  the  said  cause  as  shall  be  just  and  consistent  with  this  judgment." 


[362]  APPEAL 

From  the  Court  of  Session. 

The  Rev.  Dr.  JOHN  INGLIS,  and  Others,— Appellants ;  THOMAS  MANS- 
FIELD,— Respondent. 

[Mews'  Dig.  i.  367  :  iv.  859.     See  Metropolitan  Aayhtm  District  v.  liiU, 

1880,  5  A.C.  582.] 

W.  lent  money  on  the  security  of  an  estate,  which  he  believed,  on  tlie  representation 
of  the  borrower,  to  contain  95  acres,  and  to  be  ample  security  for  tlie  sum  lent. 
The  borrower,  after  paying  the  interest  of  the  loan  for  four  years,  became 
bankrupt,  and  the  trustee  on  his  sequestrateid  estate  discovered  that  the  des- 
cription of  the  lands  charged  in  security  to  W.  did  not  comprise  more  than 
six  acres.  W.  being  advised  of  the  objection  tO'  his  security,  applied  to  the 
bankrupt,  and  obtained  from  him  a  corioborative  and  supplemental  bond, 
reciting  the  former  deed,  and  subjecting  the  whole  95  acres,  as  originally 
intended,  to  secure  the  loan,  and  W.  obtained  infeoffment  on  this  latter 
security  before  the  trustee  in  the  sequestration  completed  his  feudal  title. 
Held,  by  the  Lords,  affirming  the  interlocutor  of  the  Court  of  Session,  that 
tlie  supplemental  bond  was  void  as  against  the  triistee. 

The  rule  with  respect  tO'  costs  in  the  House  of  Lords,  as  in  the  Privy  Council,  and 
in  Chancery,  is,  that  one  canjiot  appeal  for  costs  alone,  but  if  an  appeal  be 
brought  on  the  merits — not  on  colourable  grounds  of  appeal,  for  the  purpose  of 
raising  the  question  of  costs^ — the  House  will  not  treat  that  as  an  appeal  for 
costs,  but  will  even,  in  affirming  the  judgment  of  the  Court  below,  consider  the 
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question  of  costs  as  fairly  raised,  and  wliere  tliere  is  hardsliij)  on  the  Apjiellant, 
will  reverse  sO'  much  of  the  judgment  of  the  Court  below  as  gave  costs  against 
him. 

In  the  month  of  November  1823,  Josiali  Walker,  then  Professor  of  Humanity  in 
the  University  of  [363]  Glasgow,  since  deceased,  employed  Mr.  Joseph  Gordon,  W.S., 
to  lend  out  for  him  the  sum  of  £6000  on  heritable  security.  Mr.  James  Stuart,  of 
Dunearn  (a  friend  of  Mr.  Gordon),  wanted  at  the  time  a  loan  of  from  £10,000  to 
£12,000,  on  tlie  security  of  his  estate  of  Hillside,  which  appearing  to  Mr.  Gordon  to 
afford  an  adequate  security  for  the  sum  wanted,  he  entered  into  a  treaty  for  the  in 
vestment  of  Professor  Walker's  £6000,  and  of  two  other  sums  of  £3000  and  £1500. 
for  other  clients.  Colonel  Sutherland  Sinclair  and  Misses  Ramsay.  The  estate  which 
Mr.  Stuart  thus  offered  as  security  for  the  proposed  loan,  was  represented  by  hiui  as 
extending  to  ninety-five  acres,  comprehending  all  the  grounds  then  belonging  to  Mr. 
Stuart  about  his  house  at  Hillside,  and  known  by  the  general  nauie  of  Hillside.  Mr. 
Gordon  was,  tiiroiigho'Ut  the  negotiation,  led  to  believe,  a.nd  he  did  believe,  that  the 
security  would  comprehend  the  whole  of  the  lands;  but  before  coining  to  any  final 
resolution,  he  got  from  Mr.  Stuart  a.  valuation  of  the  lands,  fraujed  by  Dr.  Coventry, 
on  the  employment  of  Mr.  Stuart,  with  the  view  to  the  intended  loan.  That  document 
was  thus  headed  :  "  Contents  and  estimated  value  of  the  lands,  plantations,  etc.,  of 
Hillside,  belonging  to  James  Stuart,  Esq.,  and  lying  in  the  parish  of  Aberdour,  and 
shire  of  Fife";  the  domain  lands,  east  of  the  road,  were  stated  to  contain  59  acres, 
and  were  valued  at  £12,559,  10s. ;  the  lands  west  of  the  road,  containing  36  acres, 
were  valued  at  £8736  ;  tO'  which  were  added,  the  mansion,  offices,  timber,  etc.,  valued 
at  £1200,  all  amounting,  after  deduction  of  certain  burdens,  to  £21,655  10s.  Mr. 
Stuart  afterwards  sent  the  titles  and  searches  to  Mr.  Gordon,  with  a  description  of  the 
lands  as  follows  :  "  All  and  whole  of  tlie  lands  oi  Hillside,  formerly  called  The  Brewery 
of  [364]  Newton,  with  houses,  buildings,  yards,  orchards,  etc.,  etc.,  and  whole 
pertinents  of  the  same  whatsoever,  together  with  the  teinds  included  in  tlie  said  lands 
of  Hillside,  all  lying  in  the  lordship  of  St.  Coline,  barony  of  Beith,  and  sheriffdom 
of  Fife." 

Relying  upon  Mr.  Stuart's  representations,  valuation  of  Dr.  Coventry,  and  the 
description  of  land  so  furnished,  as  well  as  on  the  search  of  incumbrances  and  titles 
exhibited,  Mr.  (Tordon  adopted  the  above  description  in  preparing  the  bonds  to  his 
clients,  believing  it  to  be  the  projier  description  of  the  lands  and  estate  of  Hillside, 
and  to  comprehend  the  whole  of  these  lands.  The  bonds  so  pi-epared  by  Mr.  Gordon 
were  executed  by  Mr.  Stuart  on  7th  December  1823.  Professor  Walker  and  the 
creditors  in  the.  two  other  bonds,  were  duly  infeft  in  the  lands,  in  terms  of  the  bonds, 
on  the  1st  January  of  1824  ;  their  sasines  were  immediately  thereafter  recorded, 
and  they  continued  resjiectively  to  receive  the  interest  of  the  above  loans  from  Mr. 
Stuart  for  four  years.  Mr.  Stuart's  affairs  afterwards  fell  into  embarrassment,  and 
his  estates  were  sequestrated  under  the  Bankrupt  Act.  on  the  1st  of  September  1828  : 
Mr.  Mansfield,  the  Respondent,  was  in  due  time  elected  trustee  in  tiie  sequestration. 
and  his  election  was  confirmed  by  the  Court  on  6th  October  following,  in  common 
form.  The  Act  of  Confirmation  contained  the  general  and  usual  order  upon  Mr. 
Stuart,  as  the  bankrupt,  to  grant  all  proper  and  necessary  conveyances  in  favour  of 
tlie  Respondent,  in  order  to  vest  liim  with  the  e,state  ;  and  likewise  a.  general  decreet, 
declaring  the  whole  estates  belonging  to  the  bankrupt  to  belong  to  the  Respondent 
as  trustee;  but  this  decreet  did  not  confer  any  special  right,  oi  constitute  feudal 
title  in  the  Respondent. 

The  Respondent  discovered,  soon  after  his  a.ppoint'[365]-ment,  that  Professor 
Walker's  security  only  comprehended  a  small  part,  not  more  than  six  acres  oi  the 
lands  which  went  under  the  general  name  of  Hillside,  and  which  consisted  of  various 
other  parcels  besides  those  described  in  the  bond  to  Professor  Walker,  and  were  held 
under  difl'erent  titles.  Professor  Walker  and  the  other  lieritable  creditors  having 
intimation  of  tliat  discovery,  took  steps  for  completing  their  security,  and  obviating 
the  Respondent's  objection,  before  he  as  trustee  had  completed  his  feudal  title  in  the 
lands.  With  that  view  application  was  made  to  Mr.  Stuart,  wlio  had  withdrawn  to 
America,  after  his  bankruptcy,  to  grant  corroborative  or  supplemental  bonds  in 
favour  of  Professor  Walker  and  the  other  two  lenders.  Mr.  Stuait  a'jreed.  and 
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p;rant«d  such  bonds.  The  bond  in  favour  of  Professor  Walker  narrated  the  treaty 
between  Mr.  Stuart  and  Mr.  Gordon,  tlie  agreement  for  a  security  over  the  whole 
lands  and  estate  of  Hillside,  the  furnishing  of  Dr.  Coventry's  valuation,  as  evidence 
of  the  extent  and  value  of  Hillside,  the  sending  of  the  description  of  the  lands  by 
Mr.  Stuart  tO'  Mr.  Gordon,  the  subsequent  transmission  of  the  searches  and  titles,  Mr. 
Stuart's  approval  of  the  bonds,  as  prepared  by  Mr.  Gordon,  containing  the  above 
description,  and  then  set  forth,  "  That  although  from  the  correspondence,  etc.  there  can 
be  nO'  doubt  that  tlie  true  intent  and  meaning  of  the  covenants  entered  into  betwixt 
the  parties  who  made  the  said  loan,  and  me,  was,  that  tlie  security  granted  to  each 
of  them  should  extend  over  the  whole  of  my  lands  and  estate  known  by  the  name  of 
Hillside,  and  to  which  the  valuation  by  Dr.  Coventry  related ;  and  that 
it  was  understood  and  agreed  at  the  time,  that  the  description  of  lands 
engrossed  in  the  bonds,  and  transcribed  from  thei  [366]  titles  exhibited,  coveied 
the  whole  of  those  lands ;  yet,  as  it  has  been  alleged,  etc.,  that  the  description  in 
the  said  bonds  does  not  comprehend  the  wliole  of  the  said  lands  and  estate  of  Hillside, 
as  contained  in  Dr.  Coventry's  valuation,  and  that  the  validity  of  the  said  securities 
is  threatened  to  be  disputed,  etc.;  it  is,  therefore,  just  and  reasonable  that  I  should 
grant  the  cumulative  and  corroborative  disposition  in  security  underwritten,  etc. 
Therefore,  etc.,  in  farther  and  more  full  and  perfect  implement  to  him  the  said  Josiah 
Walker,  of  the  covenant  and  obligation  entered  intO'  by  me,  as  tlie  condition  of  the 
advance  and  payment  acknowledged  by  the  said  bond  and  disposition  in  security, 
the  deed  then  conveyed  to  Mr.  Walker  '  all  and  whole  my  lands  and  estate  of  Hillside, 
in  the  parish  of  Aberdour,  and  sheriffdom  of  Fife,  in  Scotland,  extending  to  95  acres 
of  land,  or  thereby.'  " 

This  corroborative  bond  was  formally  executed  by  Mr.  Stuart,  on  20th  May  1829, 
and  infeftment  in  favour  of  Mr.  Walker,  was  duly  recorded  on  13th  July  1829.  The 
Respondent  had  in  the  meantime,  also  taken  steps  for  completing  his  title  to  the 
lands,  as  trustee  in  the  sequestration,  for  on  the  19th  June  1829  he  obtained  a  special 
disposition  of  the  lands  from  Mr.  Stuart,  in  implement  of  the  prior  order  and  decreet 
of  the  court,  and  he  was  infeft  on  that  disposition  on  the  12th  of  August  1829. 

In  those  circumstances,  the  Respondent  brought  his  action  against  Professor 
Walker  in  January  1830,  for  tlie  purpose  of  having  the  supplemental  security  r&- 
duced  and  set  aside.  Professor  Walker  died  while  the  action  was  pending,  and  the 
Appellants,  the  trustees  appointed  by  his  will,  were  made  defenders  in  his  place. 

The  Lord  Ordinary  (Moncrief),  on  advising  the  cases,  [367]  and  hearing  parties 
thereon  in  February  1832,  reported  the  cause  to  the  Lords  of  the  Second  Division, 
with  a  note  of  his  opinion.* 

*  The  not©  was  to  this  effect :  The  summons  in  this  case  states  two  reasons  of 
reduction,  but  it  comprehends  three  grounds  of  law  ;  first,  that  the  disposition  and 
sasine  called  for,  constitute  an  undue  preference,  in  violation  of  the  statutes  1696, 
c.  5,  and  54  Geo.  3,  c.  137;  second,  that  they  amount  to  a  fraudulent  alienation, 
contrary  to  the  Act  1621,  c.  18;  and,  thirdly,  that  the  disposition  proceeded  a  nun 
habente  potestatem,  in  respect  that  it  was  granted  after  sequestration,  and  after  the 
Act  confirming  the  trustee. 

The  Lord  Ordinary  holds  it  to  be  proved,  first,  that  there  was  a  buna  fide  agree- 
ment concluded  between  Mr.  Stuart  and  Mr.  Gordon,  as  agent  of  Professor  Walker, 
by  which  the  sum  of  £6000  was  to  be  given  in  loan  by  the  latter,  on  the  express  con- 
dition of  obtaining  an  adequate  and  complete  heritable  security ;  secondly,  that  that 
agreement  was  specific,  to  the  effect  that  the  security  should  extend  over  the  whole 
lands  comprehended  in  the  report  of  valuation  by  Dr.  Coventry,  etc.  It  is  impossible 
to  raise  a  doubt  as  to  Mr.  Gordon's  intention  ;  for  if  he  did  not  believe  that  he  was 
getting  a  security  over  tlie  whole  lands  in  the  valuation,  he  must  be  supposed  to  have 
wilfully  taken  what  he  saw  to  be  no  security  at  all,  at  the  same  time  that  he  professea 
his  determination  not  to  lend  except  on  complete  and  adequate  real  securities. 
Thirdly,  it  is  admitted  on  the  record,  that  the  lands  in  the  valuation  are  identically 
the  same  lands  which  are  comprehended  in  the  deed  under  reduction,  with  one  un- 
important exception  :  fourthly,  this  transaction  was  concluded,  and  the  whole  money 
bona  fide  advanced  in  December  1823,  and  bonds  were  then  granted  for  carrying  it 
into  effect.  The  bankruptcy  was  in  1828.  The  bond  to  Professor  WaUver.  in  so  far 
as  it  was  insufficient  for  giving  a  security  over  the  whole  lands,  was  so  made,  contrary 
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[368]  The  Judges  of  the  Second  Division,  on  considering:  the  cases,  and  hearing 
parties,  appointed  the  cause  to  [369]  stand  over  for  the  opinions  of  the  Judges  of  tlie 
otlier  Division,  and  of  the  Outer  House,  when  opinions  were  accordingly  given.  On 
again  advising  the  case,  with  the  opinions  of  the  consulted  Judges,  tlie  following  inter- 
locutor was  pronounced,  11  July  1833  :  "  The  Lords,  having  resumed  consideration  of 
tiie  cause,  with  the  opinions  of  the  Lords  of  the  First  Division,  and  permanent  Lords 
Ordinary,  sustain  the  title  of  the  pursuer  to  insist  in  this  action  ;  find,  that  the) 
defenders  have  not  produced  a  title  sufficient  to  exclude  the  action ;  reduce,  decern, 

to  the  agreement,  on  the  faith  of  which  the  money  was  advanced.  Upon  the  admitted 
facts,  it  is  clear  tliat  it  was  framed  in  this  defective  manner  by  the  fault  of  Mr. 
Stuart,  wliether  from  fraud  or  from  error.  The  Lord  Ordinary  sees  no  evidence  of 
wilful  fraud,  and  cannot  presume  it ;  but  taking  it  to  have  been  by  error,  it  was  still 
by  the  positive  act  of  Mr.  Stuart  as  the  borrower,  in  misrepresenting  the  titles,  and 
thereby  misleading  tJie  party  with  whom  he  dealt.  It  is  not  the  same  case  as  if  he 
had  simply  sent  the  title-deeds  to  Mr.  Gordon  to  prepare  the  bond.  With  the  repre-- 
sentation  the  error  could  not  necessarily  be  discovered  from  the  title-deeds  ;  and 
the  error  was  of  so  gross  a  nature,  that,  in  this  question,  the  act  which  produced  it 
must  be  considered  as  culpa  lata  quae  aequiparatur  dolo. 

On  the  other  hand,  the  deed  under  reduction  was  not  e.\ecuted  till  after  the 
sequestration  and  the  confirmation  of  the  trustee.  But  the  money  having  been  ad- 
vanced on  the  faith  of  obtaining  a  security  over  the  specific  lauds  contained  in  tliat 
deed  five  years  tefore  the  bankruptcy,  the  Lord  Ordinary  ha,s  no  doubt  that  if  the 
same  deed  had  been  granted  before  the  sequestration,  but  within  60  days  ))receding, 
it  must  have  been  considered  ni>t  as  a  security  for  a  prior  debt,  but  as  implement  of 
the  previous  specific  obligation,  and  therefore  within  the  exception  of  novtiiii  dehituiii, 
and  not  liable  to  reduction  on  the  Act  1696.  There  is  great  difficulty  in  the  question 
upon  the  third  ground  of  reduction  ;  viz.  that  the  deed  was  executed  by  the  voluntary 
act  of  the  bankrupt  after  the  sequestration  and  the  confirmation  of  the  trustee. 
When  the  point  is  stated  in  the  abstract,  there  can  be  no  doubt  that  no  sequestrated 
bankrupt  can  effectually  constitute  a  security  over  tlie  estate  by  a  voluntary  deed. 
The  estate  becomes  the  property  of  the  creditors,  and  there  is  an  adjudication  in 
the  person  of  the  trustee  by  the  act  of  confirmation  ;  and  in  this  case  the  adjudication 
was  special,  the  whole  lands  having  been  enumerated.  But  the  case  is  not  resolved 
by  this  general  point.  For,  if  the  original  contract  be  clear,  and  it  be  also  clear  that 
tlie  first  disposition  was  made  imperfect  by  an  error  of  Mr.  Stuart,  of  a  nature: 
equivalent  to  fraud,  the  Court  must  determine  w'hether  it  is  competent  to  the  creditors 
or  their  trustee  to  avail  themselves  of  such  an  error.  Mr.  Stuart  held  the  estate' 
subject  to  a  specific  obligation  to  make  the  security  good  over  the  whole  lands  in  the 
valuation.  If  the  estate  passed  from  him  to  his  creditors,  it  could  only  pass  as  it 
stood  in  his  person  with  that  obligation  ;  and,  according  to  the  judgment  and  opinions 
delivered  in  the  case  of  Gnrdun  v.  Clieyne,  the  creditors  could  only  take  the  right 
of  the  bankrupt  tantum  et  tale  as  he  held  it.  The  adjudication  in  the  person  of  the 
trustee  did  not  divest  the  bankrupt  feudally.  An  adjudication  without  charter  and 
sasine  has  not  this  effect;  and,  certainly,  assuming  the  existing  obligation  for  a 
specific  security,  an  adjudication  by  Professor  Walker  would  have  been  competent 
after  the  trustee's  confirmation;  and,  if  first  completed,  would  have  excluded  him. 
The  point  of  difficulty  is,  that  here  the  security  was  perfected  by  the  voluntary  act 
of  the  bankrupt ;  and  it  lias  been  frequently  decided,  that  even  diligence,  in  itself 
competent,  will  be  invalid  to  give  a  preference,  if  the  creditor  has  only  been  enabled 
to  obtain  it  by  the  collusive  aid  of  the  bankrupt.  But,  if  there  was  a 
specific  obligation  to  give  the  security,  and  if  that  obligation  was  binding 
on  the  creditors,  the  question  is.  Whether  the  pursuer  has  any  legal  interest  to  reduce 
it  as  granted  by  the  bankrupt,  whetlier  the  act  of  itself  would,  in  other  circumstances, 
have  been  warranted  or  not?  The  deeds  are  valid  in  point  of  form,  Mr.  Stuart  not 
having  been  denuded.  And  if  the  thing  done  was  an  act  of  justice  wliich  tlie  creditors 
might  have  been  required  to  do,  there  can  be  no  interest  to  reduce  it,  etc.  The 
result,  in  the  Lord  Ordinary's  opinion,  is,  that  judgment  for  the  defenders  oughly 
to  follow  from  the  equity  of  the  statutes  and  the  general  principles  of  law  under  the 
cases  of  (  oriiiacl-,  Gardner's  Trustee  v.  Andersun  (7  S.  and  D.  868),  Cranston  v. 
Boutine  (8  S.  and  D.  425),  Gordon  v.  Cheyne  (2  S.  and  D.  675,  and  other  similar  ca«es. 
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and  declare  in  terms  of  the  libel ;  find  the  defenders  liable  in  expenses,  and  remit 
the  account  thereof,  when  lodged,  to  the  auditor  to  tax  and  report."  The  appeal  was 
from  that  interlocutor. 

Dr.  Lushington  and  Mr.  A.  Wood  argued  the  case  on  behalf  of  the  Appellants,  and 
Sir  John  Campbell  and  Mr.  Keay  for  the  Respondent. 

[370]  Their  respective  arguments  and  the  cases  cited,  are  noticed  in  the  judgment. 

Lord  Brougham: — My  Lords,  I  shall  take  time  to  consider  this  case  before  I 
advise  your  Lordships  to  proceed  to  judgment.  It  involves  a  question  of  great  im- 
portance in  point  of  law,  but  I  do  not  feel  pressed  by  any  great  difficulty  as  to  which 
way  it  should  be  decided.  I  strongly  incline  to  an  affirmance  of  the  judgment  of  the 
Court  below.  I  will  state  shortly  the  grounds  on  which  I  think  it  must  be  held,  that 
Mr.  Stuart  had  not  the  power  to  do  that  which  forms  the  subject  of  this  action.  My 
argument  proceeds  chiefly  upon  the  view  of  the  subject  which  arises  upon  the  Bankrupt 
Act,  54  Geo.  3,  c.  137,  and  my  opinion  is,  that  the  29th  section  completely  divests  the 
bankrupt,  although  it  does  not  invest  the  trustee  completely,  until  his  feudal  title 
shall  be  made  up.  The  bankrupt  is  prevented  by  the  words  of  the  Act  from  dealing 
with  tlie  property  during  the  intermediate  space,  during  which  the  trustee  had  not 
made  up  feudally  his  titles,  but  that  did  not  enable  the  trustee  to  deal  with  the  pro^ 
perty,  he  being  incapable  of  giving  a  feudal  title  according  to  feudal  principles,  until 
his  investiture  had  been  accomplished.  A  difficulty  will  arise  if  we  are  to  determine 
this  upon  the  statute  of  1696,  from  the  very  imperfect  knowledge  we  have  of  the  way 
in  which  some  of  those  cases  referred  to  in  the  argument  were  looked  at.  With 
respect  to  Houston  v.  Stewarts  (Morr.  1170),  we  have  a  current  of  opinions  on  the 
subject.  The  late  Lord  Meadowbank,  without  many  exceptions  the  most  diligent  and 
attentive  lawyer  I  ever  remember  in  the  practice  of  the  Scotch  law,  gives  an  opinion 
of  the  most  unhesitating  nature  against  the  authority  of  that  case. 

[371]  There  is  a  circumstance  which  I  cannot  leave  out  of  my  view,  and  that  is 
the  great  hardship  of  Mr.  Walker's  case;  and  if  I  should  ultimately  be  of  opinion 
that  I  ought  tO'  advise  your  Lordships  to  affirm  the  decision  of  the  Court  below,  as 
is  very  probable,  I  hope  that  I  shall  find  that  we  may  affirm  it  ou  the  principal  matter, 
without  affirming  that  which  saddled  him  with  expenses.  This  case  is  a  very  hard 
one,  and  it  is  not  the  less  hard  for  this,  that  there  is  no  blame  attachable  to  the  part)' 
with  whom  he  was  dealing.  This  is  perfectly  reconcilable  with  tlie  circumstances  of 
the  case,  without  imputing  intentional  blame  to  him  ;  but  Mr.  Walker  has  been  tha 
sufferer  all  the  same  as  if  it  had  been  intentional  neglect,  and  his  representatives  are 
therefore  very  much  to  be  pitied  ;  at  the  same  time  the  trustees  for  the  creditors  are 
not  bound  to  give  up  their  rights.  It  might  have  been  an  argument  to  have  been 
addressed  to  him  if  he  had  been  living  and  solvent;  but  the  creditors  stand  in  another 
situation.  It  becomes,  therefore,  advisable  that,  if  possible,  they  should  not  be  re- 
quired to  pay  the  expenses.  It  appears  to  me  very  extraordinary  why  the  learned 
Judges  in  the  Court  below  should  not  have  thought  of  this  further  matter  when  they 
came  to  consider  the  giving  of  costs  below.  The  rule  with  respect  to  costs  in  thii^ 
House,  as  well  as  in  the  Privy  Council  and  the  Court  of  Chancery,  is,  that  you  can- 
not appeal  for  costs  alone;  but  you  can  bring  an  appeal  on  the  merits;  and  if  that  is 
not  a  colourable  ground  of  appeal  for  the  purpose  of  introducing  the  question  of 
costs  to  the  Court  called  upon  to  review  the  case,  the  Court  of  Review  will  treat  that, 
not  as  an  appeal  for  costs,  but  will,  in  affirming  tlie  judgment  given  in  the  Court 
below,  consider  the  question  of  costs  as  if  it  is  fairly  raised.  That  ques-[372]-tion\ 
is  open  to  the  Appellant,  provided  the  other  was  not  a  colourable  object  of  the  appeal, 
and  no  human  being  can  think  here,  that  that  was  a  colourable  object ;  the  individual 
who  had  been  really  injured,  was  entitled  fairly  to  bring  his  case  before  tlie  court  : 
I  shall,  therefore,  if  I  recommend  to  your  Lordships  to  affirm  the  judgment,  certainly 
take  that  matter  into  my  consideration  (see  Huhand  v.  Huhand.  7  Bro.  P.  Cases,  p. 
436 ;  Fitzgibhon  v.  Scanlon,  1  Dow.  270  ;  Tod  v.  Tod,  1  Bligh,  N.  S.  645  ;  and  Biirtei 
X.  Spray,  1  Russ.  and  Myl.  115). 

Lord  Brougham: — My  Lords,  the  facts  of  this  case  are  undisputed.  Mr.  Stuart 
cave  Professor^Walker,  in  1823,  a  security  over  a  parcel  of  his  real  estate  of  Hillside, 
in  the  county  of  Fife,  and  believed,  as  did  the  Professor  and  his  conveyancers,  that 
this  security  extended  over  the  whole  property  of  95  acres  of  very  valuable  land. 
In  this  belief  the  sum  of  £6000  was  advanced,  and  the  lender  was  infeft  in  1824.  It 
■was  afterwards  discovered  that  the  title  given  extended  over  only  five  or  six  acres,  and 
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Mr.  Stuart  then  gave  an  additional  security  conveying  the  whole,  but  this  wsis  after  he 
liad  become  bankrupt,  a  sequestration  having  been  awarded  in  September  1828,  and 
the  Respondent  having  been  chosen  and  duly  confirmed  trustee  for  the  creditors  on  the 
Cth  October  of  the  same  yeaj-,  while  the  corroborative  security  was  not  granted  until 
1829.  Between  the  Respondent's  confirmation  as  trustee,  and  his  making  up  liis  titU- 
as  such.  Professor  Walker  was  infeft  upon  the  second  security,  and  this  iiction  wan 
brought  by  the  trustee  to  reduce  that  second  security,  and  all  that  followed  upon  it. 
The  Court  decreed  for  the  reduction,  and  I  am  of  opinion  that  the  decree  is  well 
founded,  and  must  be  affirmed.  There  are  two  grounds  on  wliich  [373]  it  rests :  first, 
that  the  security  granted  was  reducible  under  the  Act  1696,  as  granted  within  the 
period  when  all  preferences  of  the  bankrupt  are  reducible ;  and  secondly,  that,  whether 
it  is  SO'  reducible  or  not,  yet  being  granted  after  the  adjudication  of  bankruptcy,  and 
the  confirmation  of  trustee,  it  was  granted  a  non  habente  potestatem,  and  is  a 
nullity  as  against  the  trustee  in  whom  the  estates  real  and  personal  of  the  bankrupt 
were  vested. 

With  respect  to  the  first  point  there  is  a  conflict  of  authorities,  and  it  becomes 
unnecessary  to  decide  on  which  side  the  balance  must  be  cast,  as  the  second  ground 
is  sufficient  for  our  purpose;  yet  the  great  importance  of  the  question  carries  me  into 
tliis  discussion.  That  infeftment  within  the  sixty  days  may  be  validly  taken  ujion  a 
conveyance  made  prior  to  that  period  seems  not  to  be  denied.  It  is  agreed  that  an 
heritable  right  may  be  granted  before  the  si.\ty  days,  and  seisin  may  be  validly  taken 
upon  it  witliin  that  time,  although  nothing  of  the  prior  right  can  appear  on  the 
record.  But  the  security  itself  having  been  here  granted  after  the  statutory  period, 
and  not  merely  the  sasine  had,  we  need  not  dwell  kjnger  on  that  admission,  and 
there  is  certainly  no  small  discrepancy  in  tlie  authorities  upon  this  point.  Previous 
to  the  case  of  Mansfield  v.  Cairns  in  1771  (5  Bro.  supp.  386),  the  decisions  were  against 
the  validity  of  a  security  so  granted  ;  but  it  was  then  held  that  money  having  been 
advanced  before  the  time,  on  an  agreement  to  grant  heritable  security  for  the  loan, 
such  security  miglit  safely  be  granted  within  the  sixty  days,  and  tlie  same  doctrine 
was  upheld  in  the  subsequent  case  of  Houston  v.  Steirarts.  As  the  provisions  of  the 
Act  1696  strike  at  preferences,  these  decisions  could  only  stand  upon  the  [374]  ground 
that  there  was  in  such  cases  no  jireference.  The  Act  expressly  names,  "  All  dis- 
positions, assignations  and  other  deeds  granted  in  favour  of  liis  creditors,  either 
for  his  satisfaction  or  further  security,  in  preference  to  a  creditor  ;  "  and  I  confess 
my  own  inability  to  discover  how  the  party  advancing  the  money,  for  example,  in 
Mansfield  v.  Cairns,  which  never  had  been  paid,  could  be  considered  as  other  than  a 
creditor  of  the  bankrupt,  merely  because  he  advanced  it  upon  an  agreement,  and  how 
the  heritable  security  afterwards  granted  in  performance  of  such  agreement  could 
be  deemed  anything  but  a  further  security.  However,  these  two  decrees  plainly 
view  the  parties  as  standing  in  a  different  position,  and  the  transactions  as  differing, 
so  that,  unable  to  perceive  the  grounds  of  tlie  rule  there  laid  down,  and  tliinking  the 
causes  wrongly  decided,  I  am  not  surprised  to  find  them  afterwards  questioned  b_y 
the  Court.  In  Spottiswoode  v.  Robertson  Barclay  (Morr  1177),  on  19th  November 
1783,  the  point  was  raised  by  an  heritable  security  granted  in  pursuance  of  an 
obligation  in  a  marriage  settlement,  and  the  security  sustained  ;  but  Mr.  Bell  says, 
in  tlie  second  volume  of  his  Bankrupt  Law,  and  I  liere  quote  him,  not  as  an  authority, 
but  as  the  reporter  of  the  case,  that  the  Lord  Justice  Clerk  Braxfield  and  Lord  Presi- 
dent Campbell  (two  of  the  great  authorities  in  the  Scotch  law)  doubted  the  soundness 
of  the  first  decision,  when  a  reclaiming  petition  was  presented,  and  a  liearing  in 
presence  ordered,  which  never  took  place,  as  the  case  was  compromised ;  and  Mr. 
Bell  adds,  that  there  is  reason  to  believe  tlie  first  decision  would  have  been  reversed. 
Now,  surely,  if  a  banki-upt  is  not  allowed  validly  tO'  perform  what  he  has  bound 
himself  to  do  by  marriage-contract,  it  is  strong  [375]  to  say  that  he  can  validly  imple- 
ment any  other  onerous  obligation  within  the  statutory  period.  It  is  recorded  of 
Lord  Monboddo,  that  he  said,  on  the  decision  in  Mansfield  v.  Cairns  being  pronounced, 
"  There  is  no  use  in  studying  law." 

In  the  subsequent  case  of  Maclean  v.  Primrose  (2  Bell,  225,  n.  2),  the  late  Lord 
Meadowbank,  a  veiy  liigh  authority,  held  Hovston  v.  Steirarts  not  to  be  law,  and 
in  one  of  the  cases  of  Brougli  v.  Duncan  (Morr.  1160),  and  Trustees  of  Brongh  v. 
SpanJ-ie  (Morr.  1179).  both  decided  in  .lune  1793.  the  Court  licld  the  same  opinion 
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upou  that  case  of  llousUm  v.  Stewarts,  regretting  that  the  older  one  of  Eccles  v. 
Merc/iieston,  prior  to  17;51,  had  been  departed  from;  and  although  they  said  noth- 
ing of  the  first  of  these  cases,  which  made  the  deviation  Qlaiisfii/d  v.  (aims),  it  is 
plain  that  this  cannot  stand,  if  Houston  v.  Stewarts  be  overruled.  In  the  one  of 
these  cases,  of  The  Trustee  of  Briiugh  (the  second),  the  Court  held  the  statute  tii 
apply  tO'  securities  given  after  the  commencement  of  the  sixty  days,  in  implement 
of  preceding  obligations.  There  had  been  a  holograph  letter,  on  the  faith  of  which 
a  bill  had  been  accepted,  and  agreeing  to  give  the  acceptor  heritable  security  over 
a  particular  property,  as  soon  as  the  writings  could  be  made  out.  The  security 
was  not  granted  till  within  sixty  days  of  bankruptcy.  This  was  held  to  be  struck  at 
by  the  Act  1696,  and  it  was  in  this  case,  that  the  Court  pronounced  Houston  v. 
Steirarts  to  be  wrong.  I  am  glad  to  find  that  an  obseiTation  I  made  at  the  close 
of  the  argument,  that  I  could  not  see  how  the  cases  of  Brough  could  be  deemed  good 
authority  to  displace  the  old  case  of  Houston  v.  Steivarts,  does  not  apply  to  Brough 
V.  Spankie,  but  onlj^  to  Brough  v.  Duncan.  Brough  v.  Spankie  is  a  perfectly  good 
decision,  according  to  the  old  law.  The  other  case  appears  to  me  to  have  [376]  been 
itself  erroneously  decided,  at  least,  if  the  decision  is  held  to  strike  at  an  infeftment 
taken  within  the  sixty  days,  on  a  security  granted  before,  which  was  the  case.  It 
is  barely  possible  to  consider  that  the  long  time  which  has  been  suffered  to  elapse 
between  the  date  of  the  conveyance  and  the  completing  of  the  security  by  infeftment, 
which  was  above  three  years  and  a  half,  may  have  been  a  suflScient  ground  for  the 
decision,  as  evidencing  a  fraudulent  and  collusive  transaction  ;  certain  it  is  that 
this  case'  can  stand  on  no  other  ground  :  but  with  the  other  case,  of  2'rustee  of  Brough 
V.  Spankie,  I  have  no  quarrel  at  all ;  and  thus  the  law  would  have  stood  clear,  and 
ultimately  consistent  with  the  older  and  sounder  doctrine  of  Eccles  v.  Merchieston, 
which  had  been  temporarily  departed  from  in  Mansfield  v.  Cairns  and  Houston 
V.  Stewarts. 

But,  unfortunately,  there  occurred  a  case  in  1811,  The  Bank  of  Scotlajid  v. 
Steiiart  [Fac.  Coll.  Feb.  7,  1811),  in  which  the  Court  once  more  recurred  to  the 
exploded  doctrine  of  these  two  ill  decided  cases;  and  excepting  the  fact  of  the  title- 
deeds  of  the  borrower  having  actually  been  deposited  before  the  statutory  period,  for 
the  purpose  of  making  out  the  conveyance,  I  can  find  nothing  to  differ  that  from  the 
cases  of  Eccles  v.  Merchieston  and  Brovgh  v.  Spankie,  or  to  justify  a  recurrence  to 
the  contrary  doctrine. 

Upon  the  whole,  I  am  of  opinion  that  the  law  of  Eccles  v.  Merchieston  and 
Brough  v.  Spankie  are  rightly  decided  ;  that  one  of  the  Brough  cases,  Brough  v. 
Duncan,  is  not  to  be  supported  ;  that  Mansfield  v.  Cairns  and  Houston  v.  Stewarts 
are  not  to  be  considered  as  law  ;  and  that  though  a  party  takin"  infeftment  after  the 
statutory  period  has  begun,  on  a  security  fully  given  before,  is  safe,  yet  that  a 
bankrupt  giving  security  after  the  period,  in  virtue  of  an  obligation  previously 
[377]  given  for  a  valuable  consideration,  whether  of  marriage,  or  loan,  or  purchase, 
is  within  the  Act  of  1696. 

But  the  second  point  in  the  cause  appeai-s  to  me  encumbered  with  no  doubt, 
and  it  is  in  my  judgment  quite  decisive  in  favour  of  the  decree  under  appeal.  Mr. 
Stuart  was  at  the  time  in  question  under  the  operation  of  the  Bankrupt  Act,  an 
Act  expressly  framed  for  making  the  payment  of  debts  more  equal,  and  for  dis- 
tributing all  an  insolvent  person's  estate,  of  whatever  kind,  equally  among  all  his 
creditors.  Now,  although  the  retrospective  operation  given  to  the  banki-uptcy 
by  tlie  Act  of  1696,  may  not  extend  to  prevent  a  person  not  yet  bankrupt  from  doing 
certain  acts  which  he  had  previously  actually  bound  himself  to  do,  and  which  acts 
are,  the  giving  of  preferences  to  old  creditor.s  ;  and  although  certainly  that  retro- 
spect is  to  be  construed  strictl_v,  and  not  permitted  to  extend  beyond  what  is  fully 
expressed  in  the  statutory  words  of  nullity  :  yet  it  by  no  means  follows  that  he  is, 
after  having  been  adjudged  a  bankrupt,  empowered  to  do  any  act  whatever,  either 
original  or  supplementary, — either  acts  which  he  lay  under  no  previous  obliga- 
tion to  do,  or  acts  to  do  which  he  had  already  bound  himself  ;  while  he  continues  to 
have  an  independent  and  legal  existence,  he  may  be  allowed  to  perform  his  obliga- 
tions, although  within  the  period  during  which  he  is  by  the  Act  enabled  to  give 
new  securities,  he  may  be  enabled  validly  to  do  any  act  which  falls  not  within  the 
statutory  description  of  preference  to  one  creditor  over  the  rest.     But  it  by  no 
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means  follows  that  after  his  lei,Ml  existence,  as  owner  of  any  property,  has  altogether 
ceased,  he  shall  have  any  power  whatever,  either  to  grant  new  securities  for  old 
debts,  or  to  give  one  creditor  any  other  preference  over  the  rest,  or  to  do  [378]  any 
act  affecting  his  property,  even  though  that  act  should  be  of  a  kind  which  con- 
fessedly does  not  fall  within  the  retrospective  operation  of  the  statute  of  1696: 
and  indeed,  without  regard  to  the  specific  provisions  either  of  that  or  of  the  later 
Uankrupt  Acts,  we  may  say  generally,  that  a  more  strange  anomaly  could  not  well 
be  imagined,  nor  any  position  more  entirely  at  variance  with  the  whole  policy  of 
tlie  bankrupt  law,  and  indeed  more  repugnant  to  the  notion  of  an  adjudged  bank- 
rupt, than  that  he  should  retain  the  power  of  conveying  his  property  after  he  liad 
l>een  so  adjudged  by  sentence  of  the  Court,  not  ex  parte,  as  in  England,  where  the 
adjudication  takes  place  without  his  knowledge,  but  in  furu  contentidsu  in  a  suit 
to  which  he  was  cited  as  a  party.  To  support  so  singular  a  doctrine  would  require 
the  plainest  statutory  enactments,  and  these  are  here  all  signally  the  other  way. 

First,  we  may  obseive  ujion  the  nature  of  the  process  of  sequestration  itself. 
The  action  of  declarator  of  bankruptcy,  given  by  the  Act  of  1696,  and  in  lieu  of  which 
the  sequestration  given  by  the  12  Geo.  3,  c.  72,  extended  to  real  estates  by  23  Geo. 
3,  c.  ly,  was  substituted,  affected  all  the  propei-ty  of  the  bankrupt  in  the  same  manner 
in  which  the  late  Acts  do;  for  by  tliat  Act  of  1696,  upon  a  person  being  adjudged 
bankrupt  in  the  declarator,  his  acts  and  deeds  after  his  bankruptcy,  as  well  as  within 
sixty  days  before  it,  are  declared  void,  if  done  in  preference  of  one  creditor  over 
another.  This,  however,  bringing  the  question  back  to  that  which  was  discussed 
under  the  fii'st  head,  I  need  dwell  no  longer  upon  it,  as,  in  dealing  with  the  present 
part,  I  rely  on  the  provisions  of  the  later  .'■"tatutes.  I  may  only  observe,  that  the 
earlier  statutes,  12  and  23  Geo.  3,  are  not  so  c  Kpress  in  their  words  vesting  the  trustees, 
and  consequently  divesting  the  [379]  bankrupt,  as  the  more  recent  statutes ;  but 
they  assume  the  nature  and  force  of  sequestration  to  be,  as  no  doubt  it  is  in  itself, 
a  judicial  divestment,  which  makes  the  bankrupt's  power  of  dealing  with  his  pro- 
perty cease,  unless  in  so  far  as  he  is  to  obey  the  orders  of  the  Court  in  making  the 
conveyance  to  the  trustees.  In  particular,  all  these  Acts,  old  and  new,  contain  a 
provision,  declaring  all  the  bankrupt's  property,  real  and  personal,  at  the  date  of 
the  sequestration,  to  be  a  fund  for  distribution  among  his  creditors ;  this  forms 
the  3Sth  section  of  the  present  Bankrupt  Act,  and  it  is  the  22d  section  of  the  23 
Geo.  3,  c.  18,  the  first  Act  that  applied  sequestration  to  heritable  estates.  In  truth, 
the  process  of  se<.]uestration  can  mean  nothing  else. 

Let  us  now  see  what  additions  are  made  to  these  things  by  the  law  at  present 
in  force  to  regulate  the  whole  proceedings  in  bankruptcy,  the  54  Geo.  3,  c.  137. 
The  trustee  in  this  case  had  been  confirmed  as  such  by  a  decree  of  the  Court,  and 
we  are  to  see  how  the  Act  treats  the  rigiits  ol  a  person  so  acknowledged,  and  how. 
by  necessary  consequence,  it  treats  the  bankrupt  himself.  The  29th  section  requires 
the  Court  to  ordain  (that  is,  to  command  by  a  judgment  or  order)  the  bankrupt  to 
make  over,  within  a  time  to  be  specified,  by  disposition  or  other  proper  deed  of 
conveyance,  to  the  trustee  his  whole  estate,  real  and  personal,  specially  describing 
the  parcels  in  such  conveyances,  and  the  instrument  is  required  in  such  form  and 
style  as  may  effectually  vest  the  right  in  the  trustee.  Now  suppose  it  had  stopped 
here,  and  the  Court  had  made  the  order  which  it  has  made,  as  much  reliance  is 
placed  by  the  Appellant  at  least  upon  the  first  branch  of  the  argument  upon  the 
analogies  of  our  English  law  touching  equitable  estates,  let  us  ask  how  our  Courts 
would  consider  any  act  done  by  a  bankrupt,  or  by  any  person  after  an  order  had 
been  made  upon  [380]  him  to  convey  his  estate  to  A.  B.  for  whatever  puri)ose; 
\Miy  it  is  clear  that  he  never  could  validl}-  affect  that  estate  by  any  act  whatever, 
except  by  the  conveyance  which  he  was  directed  to  make.  It  would  not  follow  that 
A.  B.  could,  before  the  conveyance,  deal  with  it ;  but  at  all  events  the  bankrupt,  or 
ether  person  ordered  to  convey,  never  could  deal  witli  it  efi'ectually  in  any  manner 
of  way.  But  the  statute  proceeds  tO'  declare  and  enact  that  in  all  circumstances, 
and  whether  such  deed  be  executed  or  not,  "  the  said  whole  estate  and  eft'ects  sliall 
be  deemed  and  held  to  be  vested  in  tiie  said  trustee  for  the  creditors."  Is  not  this 
enough  to  divest  the  bankrupt?  Is  it  not  a  statutory  conveyance  at  all  events  out 
of  him'?  Is  there  a  better  title  to  the  substance  of  any  right,  whatever  may  be  want^ 
ing  to  the  forms  of  executing  it,  than  an  Act  of  Parliament,  providing  expressly 
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that  such  right  is,  by  force  of  the  Act,  in  one  party?  But  at  any  rate,  can  a  man's 
property  be  taken  out  of  liim  more  effectually  than  by  a  law  of  the  country  providing 
that  it  is  thereby  vested  in  another?  Can  a  man's  lands  be  more  effectually  tied  up 
than  by  a  statutory  declaration  and  enactment'?  What  stronger  case  would  it  have 
been  had  the  Act  expressly  said  (which  would  have  been  really  supeiiluous)  that  the 
bankrupt  should  thereafter  cease  to  do<  any  act  relating  to  his  property  so  divested? 
But  the  Act  goes  on,  and  in  the  plainest  terms  assumes  his  being  divested  by  the 
statute,  and  by  the  order  which  the  Court  is  required  to  make;  for  it  directs  the 
Court  to  declare,  decree  and  adjudge  in  its  order,  that  the  whole  estate,  right,  title 
and  interest  which  were  formerly  in  the  bankrupt,  shall  now  pertain  and  belong 
absolutely  and  irredeemably  to  the  trustee.  This  adjudication  has  in  the  present 
case  been  made,  and,  in  my  clear  opinion,  divests  the  bankrupt;  although,  until 
[381]  the  trustee  makes  up  his  title,  he  canuot  convey  by  sale  or  incumbrance,  upon 
plain  feudal  principles,  still  it  is  enough  to  take  the  property  out  of  the  bankrupt. 
But  I  read  the  words  of  the  Act  now,  for  the  iui  ther  and  important  purpose  of  showinsr 
that  the  Legislature  so  regarded  the  order  of  adjudication;  for  the  Act  speaks  of 
"  all  the  right,  title  and  interest  formerly  in  the  bankrupt."  Words  cannot  more 
clearly  express  that  after  the  adjudication  the  estate  is  not  in  the  bankrupt  at  all, 
and  that  all  his  power  over  it  in  any  way,  and  to  all  intents  and  purposes,  has 
ceased  from  and  after  that  period.  The  authority  of  the  case  of  MitcIieU  v.  Fergusmi 
(Morr.  10296)  has  been  cited  in  further  support  of  the  decree,  and  it  bears  upon 
this  branch  of  the  argument;  for  the  Court  there  held  an  adjudication  of  a  real 
estate,  subsequent  to  a  disposition  on  which  nO'  infeftment  had  been  taken,  sufficient 
to  cut  down  that  disposition,  and  defeat  a  sasine  subsequent  to  the  adjudication, 
and  before  infeftment  on  the  adjudication.  There  the  sasine  of  the  assignee  under 
the  disposition,  according  to  my  recollection,  was  interposed  between  the  adjudica- 
tion and  the  infeftment  upon  the  adjudication. 

As  for  the  argument  raised  upon  the  analogy  of  inhibition,  and  on  the  22d 
section,  which  gives  the  recorded  petition  the  force  of  a  recorded  inhibition,  nothing 
can  result  from  that;  the  object  of  the  provision  is  to  make  the  mere  intimation 
of  the  petition  of  sequestration  and  the  first  deliverance  upon  it,  if  registered,  have 
a  certain  effect;  and  it  gives  that  proceeding  only  the  effect  of  inhibition,  deeming 
this  a  sufficient  protection  against  acts  to  be  done  while  the  petition  is  pending, 
and  before  adjudication.  Nothing  can  be  more  rational  than  the  supjiosition 
that  the  Act  intended  to  give  the  inchoate  procedure,  the  [382]  mere  presenting 
and  intimating  a  petition  to  sequestrate,  a  lessi  extensive  nullifying  effect  than  the 
final  adjudication  itself.  Notliing  can  be  more  consistent  than  that  the  sequestra- 
tion itself  finally  granted  should  divest  the  bankrupt  to  all  intents  and  purposes, 
while  the  commencement  of  a  proceeding  to  obtain  that  sequestration  should  only 
have  the  more  limited  effect  of  a  recorded  inhibition. 

Much  of  the  argument  in  this  case  seems  to  have  been  rested  on  the  analogy  of 
our  equitable  estates  in  England  ;  but  the  Scotch  law  now  holds  no  resemblance  to 
the  law  of  England  in  this  particular,  though  botii  systems  liad  one  common  origin. 
Our  equitable  titles  are  peculiar  to  our  jurisprudence;  an  agreement  to  convey 
an  estate  for  a  valuable  consideration  executed,  is,  to  all  substantial  purposes,  a 
conveyance  which  vests  the  property  in  the  purchaser ;  although,  to  obtain  his 
full  rights,  he  must  resort  to  one  Court,  and  demean  himself  as  a  suitor,  according 
to  one  set  of  rules,  and  not  another ;  whatever  is  covenanted  to  be  done,  is  held  in 
equity  as  done ;  so  that  a  title  by  mere  agreement  is  quite  as  paramount  to  any 
subsequent  incumbrance  or  other  previous  title  as  a  legal  conveyance.  This  is  not 
the  law  of  Scotland  upon  feudal  principles  ;  the  party  who-  first  perfects  his  title  by 
sasine  (and  since  the  Act  of  1617  by  registration  also  of  his  sasine)  is  preferred  to 
him  whO',  at  a  prior  time,  may  have  paid  his  money  on  an  agreement  or  obligation. 
Land  is  only  affected  by  the  Scotch  feudal  law  in  a  certain  way:  any  other  mode  of 
transferring  it  or  burthening  it  is  as  inept  and  as  inefficient  as  a  sale  or  mortgage 
by  parol  would  be  witli  us.  If,  in  this  country,  a  man  gave  his  money  on  a  parol 
conveyance  or  mortgage,  he  would,  of  course,  be  cut  out  l>y  one  who  the  next  month 
got  a  mortgage  or  conveyance,  or  even  an  equitable  title  by  a  written  [383]  agret 
ment  from  the  same  proprietor  to  the  same  lands.  This  might  be  a  liardship,  and  it 
is  exactly  the  same  kind  of  hardship  which  may  happen  in  Scotland,  and  which  has 
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happened  here,  with  tliis  very  difference,  thnt  in  Scothxnd  writing  may  \ie  as  iiieffifient 
to  affect  the  hind,  as  parol  is  with  us. 

This  consideration  too  is  an  answer  to  tiic  arfrunicnt  that  tlie  trus^teo  takes  the 
estate  of  a  banlirupt  taiituni  et  fair ; — I  refer  to  this,  for  this  is  the  ground  ijf  the 
opinion,  with  wliicli  I  totally  differ,  of  one  of  tlie  most  learned  of  the  Scotch  .ludges, 
for  whose  opinion  I  have  a  constant  and  habitual  respect,  I  mean  Lord  Moncrief  ; — 
he  does  take  it  tiintinii  rt  tale,  and  the  estate  was  not  affected  in  the  bankrupt's 
hands  by  the  personal  obligations,  which  were  sufficient  only  and  valid  and  bind- 
ing against  the  bankrupt  personally.  He  takes  the  estate  tantuiii  it  tale,  and  what 
does  that  mean?  Tantuin  et  tale,  of  such  kind  as  it  was  in  the  hands  of  the  bank- 
rupt. What  was  that?  Quantum  et  qvale  as  it  was  in  the  bankrupt.  On  the 
clearest  principles  of  feudal  law,  it  was  not  effectual  or  valid  merely  by  his  con- 
veyance ;  that  would  not  affect  their  legal  estate  any  more  than  a  parol  conveyance 
in  this  country  would  convej'  the  real  estate.  Between  the  bankrupt  and  the  trustee 
there  can  be  no  privity,  such  as  toi  affect  the  latter  with  any  personal  obligation 
incurred  by  the  former,  and  the  land  not  t>eing  affected  by  such  obligation,  the 
trustee  takes  it  tantu.m  et  tale;  takes  it  discharged  froiu  any  real  burthen.  As  to 
the  English  law,  it  may  be  further  observed,  tiiat  we  allow  some  further  nicetv, 
oftentimes  working  great  injustice  to  creditors.  He  who'  paste ri-ori  tempore  obtains 
a  legal  title  to-  an  estate  covered  with  real  securities,  will,  by  obtaining  a  prior  equity, 
defeat  one  [384]  who  lent  his  money  on  an  equitable  title  oaily,  between  the  date 
of  the  two  titles  that  now  unite  in  one  person.  So  that  one  wliO'  has  lent  his  money 
this  year,  may  be  defeated,  or,  as  it  is  veiy  expressly  termed,  squeezed  out  by  one 
who  has  only  advanced  money  on  the  same  estate  a  year  after,  but  who  has  not  con- 
cluded his  equitable  with  his  legal  title. 

The  rigorous  administration  of  the  feudal  principles  of  law  in  Scotland  can  work 
no  further  hardship  than  this,  and  the  consideration  of  such  topics  is  only  im- 
portant in  such  cases  as  aft'ecting  the  question  of  costs.  I  am  of  opinion,  on  account 
of  the  hardship  of  this  case,  that  none  should  be  given  in  this  House,  and  that  none 
ought  to  have  been  given  in  the  Court  below.  So  far  I  shall  advise  j'our  Lordships 
to  alter  the  interlocutor,  as  costs  were  given  in  tlie  Court  below,  and  witli  that  excep- 
tion, for  these  reasons,  I  sliall  advise  your  Lordships  to  adhere  to  the  interlocutor. 
I  have  gone  with  some  particularity  iutO'  the  case,  on  account  of  the  great  im- 
portance of  it,  and  particularly  the  discrepancy  of  the  autliorities  which  at  first 
appeared  t«  exist.  I  have  given  to  them',  asi  I  stated  I  slwuld,  a  very  careful  con- 
sideration, as  well  as  to  the  opinions  of  the  learned  Judges  in  the  Court  below, 
and  I  have  stated  my  opinion  at  some  length,  in  order  that  the  parties  may  know 
exactly  the  grounds  on  which  the  House  have  come  to  the  decision.  I  now  move 
your  Lordships  that  the  interlocutor  be  affii'med,  without  costs,  except  in  respect 
of  costs,  and  that  that  part  of  the  interlocutor  be  reversed. 

It  was  accordingly  ordered  and  adjudg^d  by  the  Lords,  etc.,  that  the  interlocutor 
complained  of,  so  far  as  tlie  same  "  finds  the  defender  liable  in  expenses,  and  [385] 
remits  the  amount  thereof,  when  lodged,  to  the  auditor  to  tax  and  report,"  be  and 
the  same  is  liereby  reversed  ;  and  it  is  further  ordered,  that  the  said  interlocutor, 
in  all  other  respects,  be  and  the  same  is  liereby  affirmed. 


APPEAL 

From  the  Court  of  Session. 

DONALD  Wk\]l.KY .—Appellant :  JAMES  ADAM  and  DAVID  BROWN,— 

Eespondents. 

[Mews'  Dig.  i.  367  ;  iv.  859.    See  Metmpniitan  Asylum  District  v.  Hill  LSSO 

5  A.C.  582.] 

A  client  having  required  his  attorney's  bills  of  costs  to  be  taxed,  the  attorney 
intimated  to  him  that  in  tiiat  case  he  would  make  out  new  accounts,  in  which 
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he  would  charge  his  full  legal  fees,  which  were  not  charged  to  that  extent 
in  the  bills  delivered,  and  accordingly  he  emploj'ed  a.  person  to  remodel  the 
accounts,  and  that  person  inserted  in  the  new  accounts  fictitious  charges,  and 
increased  other  cliarges  which  were  in  the  former  accO'Unts.  The  attorney 
denied  all  knowledge  of  the  insertion  of  the  fictitiO'Usi  charges,  and  abandoned 
tlicm  before  the  auditor  to  whom  the  accounts  were  by  order  of  Court  re^ 
niitted  to  be  taxed.  Tlie  Court  by  a  subsequent  order  instructed  the  auditor 
to  report  specially  on  the  different  subjects  and  points  raised  by  the  client's 
answers,  imputing  to  the  attorney  a  participation  in  the  fabrication  of  the 
fictitious  charges.  These  charges  having  been  abandoned,  the  auditor  made  no 
inquiry  into  them,  but  reported  on  the  other  costs,  taxing  off  about  one-fourth 
of  the  whole  bill,  and  no  objection  being  lodged  to  that  report  when  it  came 
before  the  Court,  it  was  confirmed  with  costs.  Held,  that  it  was  not  competent 
for  tile  client  to  appeal  to  the  House  of  Lords  against  the  order  confirming  the 
report,  as  he  had  not  lodged  objections  in  writing  to  it  in  the  Court  lielow. 
[386]  An  appeal  for  mere  costs  does  not  lie,  yet  if  an  appeal  is  brought  on  a 
substantial  question,  not  colourable,  tlie  House  may  deal  with  the  costs 
awarded  by  the  Court  below  (see  tlie  last  preceding  case,  pp.  371  and  372). 
Accordingly,  in  an  appeal  which  ajipeared  to  the  House  to  have  been 
brought  for  costs,  but  in  which  the  order  appealed  from  was  varied  materially, 
in  favour  of  the  Appellant,  by  the  correction  of  an  error,  which,  however, 
he  might  have  prevented  by  a  mere  suggestion  to  the  Court  below,  it  was  held 
that  the  Appellant  is  not,  on  the  ground  of  that  variation,  entitled  tO'  be 
absolved  from  costs;  but,  under  the  circumstances,  the  appeal  was  dismissed 
witho'Ut  costs. 

The  Appellant  is  a  surgeon  in  the  Island  of  Lewis,  (Scotland)  and  the  Respond- 
ents are  Writei-s  to  the  Signet  in  Edinburgh.  The  Respondent  Adam  acted  for  several 
years  as  agent  for  Donald  M'Aulay,  sen.,  deceased,  and  for  his  son,  the  Appellant,  in 
various  lawsuits  in  which  they  were  concerned.  In  the  year  1828  Adam  entered 
into  partnership  with  the  Respondent  Brown,  and  during  three  years  that  the 
partnership  subsisted,  the  law  business  of  Messrs.  M'Aulay  was  conducted  by  Messr.s. 
Adam  and  Brown.  A  state  of  accounts  between  them  and  the  Appellant,  as  at 
March  1830,  was  rendered  to  him,  by  which  it  appeared  that,  after  giving  credit 
for  the  sums  paid  on  account,  there  was  a  balance,  then  due  tO'  Messi-s.  Adam  and 
Brown  of  £464  17s.  5d  ,  exclusive  of  an  account  of  expenses  previously  incurred  to 
Mr.  Adam,  and  due  to  him  individually.  That  account  was  furnished  with  a  view  to 
an  amicable  adjustment.  The  Appellant,  having  Ijeen  afterwards  pressed  for  a 
settlement,  desired  tliat  the  accounts  should  be  submitted  to  the  auditor  of  Court 
for  taxation,  and  the  Respondents  agreed  to  that  proposal ;  but  as  they  alleged  that 
the  accounts  were  stated  at  a  lower  rate  than  [387]  they  were  entitled  to  have 
charged,  they  reserved  to  themselves  the  power  of  stating  the  charges  at  the  full 
amount  which  they  were  entitled  to  demand.  The  accounts  were  accordingly  referred 
to  a  Mr.  Robertson,  to  remodel  them  for  the  auditor,  and  a  copy  of  them,  as  re- 
modelled, was  sent  to  the  Appellant. 

The  partnership  between  the  Respondents  being  dissolved  in  July  1831,  Brown, 
who  was  empowered  tO'  collect  the  outstanding  debts  due  to  the  firm,  wrote  several 
letters  to  the  Appellant,  asking  for  a  settlement,  without  effect.  In  the  mouth  of 
November  of  that  vear  the  Appellant,  having  come  to  Edinburgh  with  a  parcel  of 
cattle  for  sale  at  Hallow-fair,  the  Respondents  raised  an  ordinary  action  against 
him,  and  thereupon  attached  his  cattle  ;  but  upon  his  giving  two  bills  of  £200  each 
(one  of  which  has  been  since  paid),  his  cattle  were  liberated,  the  action  was  aban- 
doned, and  the  Appellant  then  gave  consent  in  writing  that  the  accounts  tetween 
the  Respondents  and  him  should  be  audited  under  the  authority  of  the  Court  of 
Session. 

The  Respondents,  consequently,  presented  a  petition  to  the  Court  on  the  17th  of 
November  1831,  conformably  to  the  Act  of  Sederunt  of  February  6th,  1806,*  and 

*  One  of  the  enactments  of  that  Act  is  as  follows: — "In  order  to  provide  an 
easy  method  by  which  the  accounts  of  practitioners,  as  between  agent  and  client, 
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they  produced  tlierewitli  copies  of  their  [388]  remodelled  aeeouiits.  one  iiiuouiitinj.' 
to  £.'i81  10s.  Hid.  for  expenses  incurred  for  the  joint  beiioof  of  the  A])pelhint  and 
his  deceased  father,  a  second  amounting:  to  £524  lUs.  1  l.'.d.  for  expenses  inc\irred  on 
behoof  of  the  Appellant  only,  from  which  latter  was  to  be  deducted  .i;:iO-l  l^is.  8d.,  in 
respect  of  jiayuients  on  account.  The  petition  ])rayed  the  accounts  to  be  remitted 
to  the  auditor  of  the  Court  to  tax  the  same,  etc.  On  the  next  day  the  Court  n;ranted 
warrant  of  service  of  the  petition  on  the  Appellant,  and  he  was  ordered  to  lodjie 
answers  thereto  within  eight  days.  On  the  loth  of  December  18.'51  the  foUowinsr 
interlocutor,  which  is  the  first  of  those  appealed  from,  was  pronounced  :  "  The  Lords 
having  heard  this  petition,  and  counsel  for  the  parties,  remit  the  petitioners'  ac- 
counts to  the  auditor  of  the  Court  to  ta,x  and  to  report,  and  the  parties  or  their 
agents  to  attend  for  taxing  on  or  after  the  first  sederunt  day  in  January  next." 

[389]  The  Appellant  afterwards  ahtained  an  enlargement  of  the  time  to  lodge 
his  answers  to  the  petition,  and  in  the  mean  time  some  meetings  took  place  between 
his  agent  in  Edinburgh,  Mr.  Roy,  and  the  Respondent,  Brown,  to  whom  Mr.  Roy 
pointed  out  many  new  and  fictitious  charges  in  the  remodelled  accounts,  which  were 
not  in  the  accounts  first  rendered  to  the  Appellant,  whereupon  Mr.  Brown  declared 
that  he  had  never  seen  the  accounts  as  remodelled  ;  that  lie  was  wholly  ignorant  of 
such  improper  charges  having  been  introduced,  and  disapproved  of  them,  and  he 
<igreed  not  only  to  strike  them  off,  but  also  to  withdraw  other  charges  which  were 
likewise  considered  objectionable.  A  correspondence  took  place  between  Mr.  Roy  and 
the  Respondent,  Brown,  as  to  other  charges  in  the  accounts,  upon  which  they  could 
not  come  to  any  arrangement.. 

The  Appellant  ultimately  gave  in  his  answers,  in  which  he  admitted  his  liability 
for  a  business  account  tO'  the  Respondents,  but  he  denied  that  lie  owed  all  the  sums 
charged  in  the  accounts,  founded  on  in  the  petition  ;  and  he  alleged  that  Mr.  Robert- 
son, to  whom  the  first  accounts  were  referred  to  be  remodelled,  "  proceeded  to  con- 
coct and  fabricate  a  new  account,  as  large  as  he  could  make  it,  by  inventing  and 
inserting  additional  fictitious  charges,  and  altering,  remodelling  and  constructing 
documents  tO'  correspond  to  these.  Tlie  result  of  tJie  whole  was  the  accounts  now- 
founded  on  in  the  petition,  which  contain  charges  innumerable,  not  in  the  original 
accounts,  not  actually  incurred,  and  the  mere  fruit  of  invention.  Fees  are  stated  as 
paid  to  counsel,  which  never  were  paid ;  consultations  are  charged  for,  which  never 
took  place.  There  are  borrowings  and  revisings  and  meetings  set  do'wn,  not  one  of 
which  ever  happened.  There  are  [390]  memorials  to  counsel,  and  copies  of  papers 
charged,  none  of  which  ever  were  drawn  at  the  time,  and  which,  if  they  exist  at  all. 

in  this  Court,  may  be  checked  and  liquidated,  tlie  Lords  do  farther  ordain,  that  it 
shall  be  competent,  either  to  the  client  or  to  the  agent,  to-  make  a  summary  applica- 
tion to  the  Court  or  to-  the  Lord  Ordinaiy  before  whom  the  cause  may  depend,  or  has 
formerly  depended,  to  get  the  account  claimed  by  tlie  agent  remitted  to  the  auditor 
of  Court,  in  order  to  be  examined  and  taxed  according  to  these  regulations  ;  which 
remit  shall,  on  the  application  having  been  served  on  the  opposite  party,  and  pro- 
duced in  Court  with  a  written  intimation,  be  forthwith  granted  ;  and  the  auditor 
shall  thereafter  incjuire  and  report  upon  the  said  account  to  the  Court  or  the  Lord 
Ordinary ;  and  the  party  shall  have  it  in  their  power  to  state  objec'tions  to  the  report, 
all  in  manner  abovementioned  ;  and  tlie  sum  so  to  be  ascertained  as  the  amount  of 
the  account  sliall  alone  form  a  charge  against  tlie  client,"  etc.  "  And  in  case  either 
party  means  to  object  to  the  report  of  the  auditor,  he  shall  immediately  lodge  with 
the  clerk  a  note  of  his  objections,  stating  them  shortly,  and  without  entering  into 
argument ;  a.  copy  of  whicli  note  shall  be  transmitted  by  him  to  the  agent  on  the  other 
side  ;  and  tlie  Court  or  the  Lord  Ordinary  may  eitlier  direct  the  same  to  be  answered 
in  writing,  or  viva  voce  at  the  bar,  as  tlie  case  may  require,  the  expense  of  such  dis- 
cussion being  always  laid  upon  the  objector,  in  case  his  objections  shall  not  be 
sustained  :  and  the  interlocutor  to  be  pronounced  shall  be  finah" 

By  another  Act  of  Sederunt  it  is  provided,  "  That  when  in  any  cause  a  report 
has  been  obtained  from  an  accountant  or  otlier  professional  person,  and  the  parties, 
or  eitlier  of  them,  shall  be  dissatisfied  witli  the  report,  the  cause  shall  be  enrolled 
before  the  Lord  Ordinary  for  debate  on  the  report,  and  a  note  of  tlie  objection  shall 
be  furnished  to  the  opposite  party  48  hours  before  the  enrolment." 
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were  drawn  ex  post  facta  by  this  Mr.  Robei-tson,  to  bear  out  the  false  charges  before 
the  auditor.  To  the  extent  of  about  £300  the  accounts  now  charged  to  the  Respond- 
ents (including  those  of  the  firm,  and  of  Mr.  Adam  individually),  are  a  mere  fiction. ' 
In  illustration  of  these  general  allegations,  the  Appellant  referred  to  particular 
charges  in  the  accounts,  and  admitted  that  the  Respondents  offered  to  deduct  a 
great  part  of  them  (to  the  amount  of  £180),  but  lie  said  that  the  offer  was  made  for 
the  purpose  of  stifling  inquiry,  and  he  asked  for  a  commission  and  diligence  to 
the  auditor  to  examine  witnesses  in  support  of  these  imputations  on  the  Respondents. 
These  charges  and  imputations  on  the  conduct  of  the  Respondents  appearing  to 
the  Court  to  require  investigation,  the  following  interlocutor  was  pronounced  on  the 
8th  of  March  1832: — "  Tlie  Lords,  having  resumed  consideration  of  this  petition, 
with  the  answers  thereto,  and  heard  counsel  for  tJie  parties,  appoint  them  to  be 
heard  before  tlie  auditor ;  grant  commission  to  him  for  this  purpose,  and  instruct 
him  to  report  specially  on  the  different  subjects  and  points  in  question  to  the  Court 
therein  ;  and  grant  commission  and  diligence  to  the  parties  for  citing  witnesses  and 
havers  in  common  form.'" 

When  tJie  parties  were  before  the  auditor,  the  Respondents  requested  that,  in- 
stead of  the  accounts  produced  along  with  the  petition,  a^  new  set  of  accounts,  which 
had  been  subsequently  produced  by  them  in  process,  should  be  taxed,  in  which  all 
the  fictitious  charges  introduced  by  Robertson  had  been  omitted  (and  which  had 
been  previously  given  up),  [391]  alleging,  that  by  this  coui'se  all  tlie  trouble, 
delay,  and  expense  attending  the  commission  and  diligence  would  be  saved,  and  that 
it  was  useless  to  go  into>  au  investigation  concerning  charges  which  had  been  aban- 
doned, or  to  prove  tlie  facts  regarding  the  remodelling  of  the  accounts,  which  they 
had  fully  admitted.  The  Appellant  objected  to  any  accounts  being  ta,xed,  except 
those  originally  produced  along  with  the  petition,  unless  the  petitioners  (the  Re- 
spondents) agreed  to  pay  all  the  expenses  hitherto  incurred  ;  that  proposal  not 
being  agreed  to,  the  auditor  proceeded  to  examine  the  accounts  produced  with  tlie 
petition,  and  he  taxed  off  £219  2s.  3-J-d.,  from  a  sum  of  £889  Vs.  6id.,  which  sum  was 
composed  of  the  twO'  accounts  beforet-meiitioned,  and  he  reported  accordingly  for 
£670  58.  3d.  due  to  the  Respondents. 

The  following  interlocutor  was  pronounced  on  15th  of  February  1834  :  "  The 
Lords  having  resumed  consideration,  etc.,  approve  of  the  auditor's  report  upon  the 
accounts  libelled,  and  in  terms  thereof,  decern  against  the  Respondent  (the  Appel- 
lant) in  favour  of  the  Petitioners  (the  Respondents)  for  the  sum  of  £670  5s.  3d., 
reported  upon  as  due,  under  deduction  of  £304  13s.  8d.  paid  to  account,  as  stated 
in  the  petition,  together  with  the  legal  interest  on  the  balance,  from  the  I7th  day 
of  November  1831,  and  till  paid.  Find  expenses  due  to  the  Petitioners,  including 
the  expenses  of  this  discussion,  and  of  the  procedure  before  the  auditor.  Allow 
accounts  thereof  to  be  given  in,  and  remit  the  same,  when  lodged  to  the  auditor  to 
tax  and  report." 

Two  accounts  of  these  expenses  were  afterwards  taxed  and  reported  ;  one  for 
£134  6s.  lid.,  in  name  of  Adam  and  Brown  jointly;  the  other  for  £27  lis.  7d.  [392] 
in  name  of  Adam  only ;  and  the  Court,  by  two  interlocutors  dated  the  7th  of  March 
1834,  approved  of  that  report,  and  decerned  accordingly. 

The  appeal  was  against  the  three  last  interlocutors,  and  against  that  of  the  15th 
of  December  1831,  before  stated. 

Dr.  Lushington  and  Mr.  Tinney  for  the  Appellant:  — 

The  report  of  the  auditor  ought  not  to^  have  been  approved  of,  as  being  directly 
at  variance  both  with  the  order  of  the  Court  and  the  auditor's  duty  under  that 
order.  The  Court  ought  not  to  have  decerned  against  the  Appellant  for  the  sum  con- 
tained in  the  judgment,  but  ought  to  have  given  credit  for  the  partial  payment 
of  £200,  and  ought  also  tO'  have  given  effect  to  all  counter  claims,  which,  either  in 
name  of  costs  or  otherwise,  the  Appellant  had  against  the  Respondents,  in  con- 
nexion with  the  matters  before  the  Court. 

The  Court  ought  not  to  have  decerned  the  Appellant  to  pay  the  Respondents  their 
costs,  as  if  they  had  successfully  maintained  their  judicial  demand  against  an  un- 
just defence.  On  the  contrary,  the  Court  ought  tO'  have  remitted  the  case  again  to 
the  auditor,  with  instructions  to  perform  the  duty  which  had  been  specially  en- 
joined on  him,  or  ought  to  have  taken  other  steps,  either  by  ordering  a  record  to  be 
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made  up,  or  otherwise,  to  have  tlie  merits  of  the  case  brouj^ht  fairly  l)cfore  them. 
There  was  sufficient  evidence  before  tlie  Court,  and  witliin  its  reach,  to  have  war- 
ranted them  in  finding  that  the  demand  made  by  the  Respondents  was  an  unjust 
demand,  and  that  the  Appellant  had  been  fully  justified  in  his  wiiole  steps  of 
resistance  to  it. 

[393]  Before  awarding  to  the  Re,spondents  any  sum  wliich  might  be  justly  due 
on  their  business  accounts,  tlie  Court  ought  to  have  found  the  Appellant  entitled  to 
the  expenses  to  which  he  had  been  unjustly  subjected  in  the  matter  of  these  accounts, 
and  on  ascertaining  the  amount  of  these  expenses,  to-  have  sanctioned  that  amount 
as  a  deduction  from  tlie  Respondents'  accounts.  As  tiie  result  of  this  would  ha.ve 
been  to  leave  no  balance  due  to  the  Respondents,  the  petition  ought  to  have  been 
entirely  dismissed,  in  place  of  the  Resp(mdents  having  had  given  to  them  what  they 
at  present  possess,  the  decree  of  a  Court  of  law  for  tlie  amount  of  an  unjust  claim, 
coupled  witli  what  is  equivalent  to  the  expression  of  actual  censure  on  the  Aiipellant, 
for  having  fairly  and  honestly  resisted  it. 

Mr.  Pemberton  and  Mr.  M'Jseil  for  the  Respondents,  were  stopped  (Vide  infra. 
p.  411). 

Lord  Brougham: — I  shall  first  state  to  your  Ijordships  the  grounds  upon  which 
I  come  to  the  opinion  tliat,  although  your  Lordships  might  be  disposed  to  regret 
one  or  two  matters  admitted  in  the  Court  below,  you  are  now  precluded  from  entei-- 
ing  into  the  consideration  of  them;  and  I  shall  then  proceed  to  state  the  grounds 
upon  which,  as  I  think,  the  judgment  of  the  Court  below  must  stand,  with  a  slight 
variation  as  regards  the  sum  of  £200  paid  by  the  Appellant.  The  question  arose 
in  those  circumstances. — [His  Lordship  stated  the  facts,  and  then  proceeded.] — Li 
consequence  of  the  objection  naturally  enough  taken  by  the  Appellant  to  the  state  of 
the  account,  as  being  confessedly  most  obscure  and  unintelligible,  even  to  pro- 
fessional men,  Messrs.  [394]  Adam  and  Brown  employed  a  person  to  remodel  and 
arrange  it,  and  make  it  more  easy  to  be  understood  and  consequently  more  fair 
towards  the  parties  who  were  chargeable.  That,  this  was  a  very  fit  course  to^  take, 
no  person  can  deny;  but  then  it  was  fit  only  thus  far  forth,  that  the  person — tlie 
accountant, — to  whom  it  was  sent  to  be  what  was  called  reviodelled,  or  rather 
classified  and  arranged,  should  confine  himself  to  such  process  of  classifying  and 
arranging,  sO'  as  to  make  that  easy  of  comprehension  which  before  was  hardly 
comprehensible  at  all.  It  is  one  security  to  a.  party  who  runs  up  a  bill  with  any 
man  employed  by  him,  whether  as  a  tradesman  or  a  professional  agent,  and  who 
allows  that  account  to  run  on  from  year  to  year,  and  to  combine  a  great  variety  of 
items,  that  the  books  of  the  person  charging  him  for  those  items — that  the  accounts 
kept  regularly  and  from  day  to  day  of  the  business  done  by  the  professional  person, 
or  of  the  goods  supplied  by  the  tradesman, — should,  in  the  first  instance,  speak  for 
him  and  for  themselves,  and  tell  a  tale  against  the  customer  or  against  the  client, 
with  the  kind  of  authenticity,  and  therefore  proportionate  degree  of  credit  derived 
from  contemporary  entries  in  books  of  account.  Consequently,  whoever  makes  out 
a  bill  against  a  client  or  against  a  customer,  ought,  as  near  as  may  be,  to  follow  the 
entries  in  the  order  of  time,  and  in  the  specification  of  the  items  in  the  account. 
If  a  confused  statement  is  made  in  the  first  instance,  and  if  the  account^books  will 
not  help  those  persons,  so  charging  and  so  making  out  the  confused  statement,  to 
clear  it  up,  then  it  becomes  a,  very  delicate  matter  indeed  to  do-  an3'thing  but  merely 
new  arrange,  with  explanations,  the  entries  in  those  books ;  but  it  is  by  no  means  a 
proceeding  to  be  countenanced  in  a,ny  court  of  justice,  or  by  any  man  of  business, 
with  any  kind  of  approbation,  that  anything  further  [395]  should  be  done,  in  the 
way  of  making  the  account  clearer,  than  simply  explaining,  apportioning,  classify- 
ing, and  as  it  were,  altering  the  arrangement  of  the  items.  If  you  gO'  beyond  that, 
you  take  away  the  credit  and  the  kind  of  authenticity  derived  from  such  books  or 
sheets  of  paper,  if  kept  in  separate  memoranda,  and  you  take  away,  by  so  much,  the 
kind  of  security  that  the  client  or  the  customer  derives  from  that  source.  I  there- 
fore cannot  approve  of  anything  called  remodfllinff,  unless  it  is  confined,  as  I  have 
described  the  process,  to  arrangement  and  explanation. 

After  the  Appellant  had  takein  the  objection,  and  Messrs.  Adain  and  Brown  had 
so  far  yielded  toi  it  as  tO'  say  that  the  account  should  be  referred  tO'  a.  person  to  remodel 
it,  they  appointed  one  James  Robeirtson  to  that  office,  and  from  his  proceedings  in 
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discharge  of  that  duty  has  mainly  arisen  tliis  litigation.  At  the  time  the  objection 
was  taken  to  the  account,  Messrs.  Adam  and  Brown  said  to  the  Appellant,  or  they  gave 
him  to  understand,  that  they  had  charged  him  less  tlian  the  amount  they  were  strictly 
entitled  to  ;  and  if  it  was  made  a  matter  of  contentious  discussion,  ihey  then  might 
raise  the  charge  to  the  usual  level, — accordingly,  when  they  appointed  Mr.  Robertson 
to  perform  the  operation  of  remodelling,  they  desired  him  to  take  that  into  considera- 
tion, and  see  if  anj^thing  could  be  added. 

Now,  I  by  no  meansi  intend  to  assert  that  a  person  who  has  made  one  charge 
against  his  debtor,  and  limited  himself  to  that  amount,  may  not  honestly  and  correctly 
enough,  if  that  charge  is  refused  to  be  paid,  and  the  justice  of  it  disputed,  say,  "  If 
you  dispute  it,  I  will  charge  what  I  have  a.  right  to  do  ;  I  have  not  gone  to  the  extent  of 
my  right,  but  I  will  gO'  to  the  [396]  extent  of  it  if  you  defend  yourself  upon  your 
right."  Neivertheless,  that  is  not  the  ordiuai-y,  or  indeed  a  creditable  mode  of  pro- 
ceeding. Is  it  fair,  because  a  party  refuses  payment  of  an  account  delivered,  to  say. 
'■  All  I  have  done  hitheirto  means  noticing  ;  all  I  have  given  you  in  as  my  demand  shall 
go  for  nothing :  I  will  ask  you  a  great  deal  more?"  It  is  not  a  coiumon  mode  of  pi'o- 
ceeding,  arid  if  the  first  bill  came  before  a  j  ury  in  the  course  of  a  contest,  I  do  not  think 
there  is  any  reason  which  could  suffice  to  convince  tlie  jury  that  the  first  was  not  the 
proper  amount  of  chaa-ge;  unless,  from  circumstances  which  I  can  hardly  figure  to 
myself,  the  person  had  been  kept  from  going  in  the  first  instance  to  the  full  extent  of 
his  claim.  Howevei-,  it  is  clear  that  the  solicitors  here  did  give  notice  to  their  client, 
for  they  said,  "  We  shall  charge  you  to  the  full  extent,  if  you  dispute  the  account." 
Accordingly,  Mr.  Robertson,  so  authorized,  proceeded  with  the  office  of  remodelling; 
and,  in  looking  out  foT  charges,  he  (jbeyed  the  instructions  even  more  than,  to  the 
letter,  for  the  success  that  attended  his  exertions  was  such,  as  appeared  from  one  ex- 
]iression  in  the  correspondence,  as  to  have  surprised  liis  employers.  He  raised  the 
demand  against  Mr.  M'Aulay,  about  £160  for  business  done  since  the  account  was 
rendered,  and  he  raised  it  by  £300  upon  the  whole  for  business  not  brought  in  before, 
making  the  account  between  £900  and  £1000,  which  had  been  between  £40t)  and 
£500. "  Part  of  that  was  for  business  newly  done,  and  an  offer  was  made  by  the  Re- 
spondents to  depart  from  another  part  of  it. 

It  is  material  to  observe  that  the  first  application  made  tO'  the  Court  by  the  Re- 
spondents here — the  petitionei-s  below, — was  in  the  usual  way,  to  have  their  bill 
taxed  :  to  have  the  account  of  the  expenses  [397]  against  their  client  remitted  to  the 
auditor  of  tlie  Court ;  and  it  is  matei'ial,  for  the  course  that  the  case  has  taken,  to 
attend  tO'  the  first  part  of  the  proceeding,  which  is  the  point  from  which  the  whole  liti- 
o-ation  sprung.  The  bill  was  presented,  and  served  by  the  order  of  the  Court,  in 
Noveniber  IS-'U,  upon  the  other  party  in  the  usual  form  ;  that  was  then  tlie  ground  of 
the  next  order,  being  the  first  interlocutor  appealed  from,  which  is  in  the  usual  form, 
to  remit  the  petitioner's  account,  annexed  to  his  petition,  to  the  auditor  of  the  Court, 
and  the  parties  to  attend  the  taxing  upon  that  order.  There  had  been  an  attendance 
upon  the  auditor  :  a  report  had  been  made  by  him,  and  that  report  had  found  Mr. 
M'Aulay  liable  in  a  large  sum.  It  apjieared  that  upon  the  report  coming  for  con- 
firmation by  the  interlocutor  of  tlie.  Court,  Mr.  M'Aulay  had  not  taken  objection  to  it 
in  writing,"shortly  stating  tlie  reasons  of  his  objection,  and  without  that  no  further 
proceeding  could  "have  been  had  :  for,  by  the  Act  of  Sederunt^,  that  order  and  deliver- 
ance of  the  Court  so  made,  without  any  written  objection  to  tlie  auditor's  report, 
must  be  final ;  that  is  admitted  :  but  then,  after  the  first  remit  to^  the  auditor,  answers 
were  put  in  by  Mr.  M'Aulay  to  the  petition,  and  upon  those  answers  tlie  Court  made 
an  interlocutor,  which  gave  rise  to  the  doubt  tliat  continues  to  encumber  the  question. 
The  Aiipellant  set  forth  several  items,  for  which  he  said  there  is  no  ground,  and  he 
li-ave  the  reasons,  and  he  set  forth  tlie  conduct  of  Mr.  Robertson,  in  respect  of  the  bills 
delivei'ted  in  by  Messrs.  Adam  and  Urown,  as  amounting  to  a,  gross  fraud,  to  tlie 
fabrication  of  "imaginaiy  and  fictitious  items,  and  to  the  still  more  elaborate 
maehineiy  of  fraud,  which  consists  in  actually  fabricating  papers  as  having  been 
written  by  Adam  and  Brown,  for  the  [398]  instruction  of  counsel,  in  causes  long  since 
at  an  end,  and  in  which  causes,  no  such  papers  had  ever  been  written  by  them,  or 
by  any  pei-son,  for  the  instruction  of  any  counsel  at  all.  This  is  a  direct  charge  of 
fabrication,  and  of  the  most  discreditable  nature,  on  the  part  of  Robertson  ;  and 
though  tlie  answer  did  not  bring  the  participation  in  the  fraud  as  a  charge  against 
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Adam  and  Brown,  yet,  ikj  doubt  they  are  fharged  with  it  by  inqiliL-atioii  ;  for  they 
are  stated  to  have  eniphived  Kotertson,  and  to  have  used  the  account*  so'  fabricated  by 
liim  ;  and  lest  any  doubt  should  remain  that  this  was  to  let  in  an  insinuation,  thougli 
not  a  charge  in  distinct  terms,  Adam  and  lirown  are  said  in  distinct  terms  to  have 
made  an  Differ  to  Mr.  M'Aulay  after  using  the  accounts,  and  in  order  to  stifle  further 
inquiry.  I  look  u]ioii  the  answers  as  raising  the  charge  of  fabrication  against  Adam 
and  Brown,  and  charging,  by  something  more  than  implication,  a  participation  in 
Robertson's  fraud,  and  that  groundless  charge  may  prove  not  immaterial  to  the 
question  which  lias  arisen  touching  the  expenses  of  these  proceedings.  Answers  to 
this  pui-port  liaving  been  given  in,  another  interlocutor  was  pronounced  by  the  Court, 
on  the  8th  of  March  1832,  of  a  peculiar  nature  ;  not  the  ordinary  and  usual  remit  (that 
remit  had  txnen  given  before,  and  that  remit  was  now  ripe  to  be  acted  upon),  but  it  was 
an  additional  order,  upon  circumstances  emerging  out  of  the  first  remit,  and  as 
adding  something  to-  the  inquiry  which  the  first  order  charged  the  auditor  to  make. 
I  say,  adding  sometrhing  to  the  inquiry,  and  I  say  so  advisedly;  because,  from  all  I 
can  see  of  these  proceedings,  either  as  far  as  is  stated,  or  upon  the  face  of  tlie  inter- 
locutor of  March  18.'i2,  or  upon  the  face  of  the  report  of  the  auditor,  I  conceive  that 
the  auditor  had  omitted  to  mention  the  [399]  earlier  order,  which  was  an  order  of 
course,  and  has  mentioned  only  the  second  order,  which  has  given  him  additional  in- 
structions. He  ought  to  have  stated  both  these  orders,  as  he  ha,s  proceeded  upon  theui, 
and  that  is  very  material.  The  second  order  is  not  a  direction  tO'  tax,  and  if  the 
second  order  had  stood  alone,  the  auditor  would  have  had  no  right  to  ta.x.  It  is  this : 
"  The  Lords  having  resumed  consideration  of  this  petition,  with  the  answers  thereito, 
and  heard  counsel  for  the  parties,  appoint  them  to  be  heard  before  the  auditor,  (that 
is,  it  give®  him  the  power  to  hear),  grant  commission  to  him  for  this  purpose  (that  is, 
to  hea.r),  and  instruct  him  to  report  specially  on  the  different  subjects  on  the  points 
in  question  to  the  Court  tlierein,  and  grant  commission  and  diligence  to-  the  parties 
for  citing  witnesses  and  havers  in  common  form."  There  is  not  a  word  here  about 
taxing  ;  he  has  no  right  by  force  of  this  order  to  tax  ;  it  only  authorizes  him  and  com- 
missions him  to  hear  the  parties,  and  report  specially  upon  the  dift'erent  subjects  and 
points  in  question.  Nevertheless,  the  auditor  has  taxed  the  bill  from  beginning  to 
end,  and  taxed  off  £219  therefrom.  He  proceeded  to  do  that  regularly,  independently 
of  this  order  of  the  8tli  of  March  1832,  by  the  order  of  Deceml>er  1831  ;  for,  as  that 
order  stood,  it  was  not  interfered  with,  much  less  annihilated,  by  the  order  of  the  8th 
of  March  following,  or  by  any  rescinding  process  of  the  Court,  or  by  efflux  of  time,  or 
by  any  alteration  of  circumstances  or  parties  ;  certainly,  therefore,  that,  order  stood 
with  the  second,  and  the  auditor  found  himself  acting  under  the  exigency  of  two 
orders,  a  direction  to  ta,x  and  tO'  report  special  circumstances  ;  he  was  bound  to  follow 
both  those  orders,  and  to  execute  them.  He  did  proceed  ;  and  then  one  party  says, 
he  did  not  comply  with  the  [400]  second,  because  he  did  not  follow  the  instruction  to 
report  specially  upon  the  dift'ei-ent  subjects  and  points  in  question  therein,  (and  by 
"  therein  ''  I  apprehend  they  mean  ''  in  the  |)etition  and  answers  '')  :  and  this  order 
desires  him  to  report  specially,  instead  of  making  the  taxation  generall3^  I  say  he 
did  not  report'  specially,  but  reported  by  taxing  off  £219  from  the  account  that  had 
been  sent  in  ;  that,  in  the  meantime,  a  great  many  items,  were  abandoned,  is  admitted  : 
that  they  were  never  before  the  taxing  officer  seems  not  to*  be  disputed  ;  and  at  length 
the  question  came  before  the  Court  upon  the  auditor's  report,  and  taxation.  Now, 
why  did  not  tlie  Appellant  take  that  objection  before  the  Court  Mow,  which  is  not 
mainh'  but  solely  relied  upon  befoi'e  your  Lordships  ;  to  wit,  not  that  items  were 
allowed  which  ought  not  to  have  been  ;  not  that  the  sum  of  £219  was  too*  small,  and 
that  a  larger  sum  ought  to  have  been  taxed  oft',  but  that  the  auditor  had  not  complied 
witli  the  instructions  given  by  the  second  order,  inasmuch  as  he  had  not  reported  on 
the  special  circumstances  of  the  case,  which  is  construed  by  the  Appellant  to  mean  the 
fraud  and  fabrication  imputed  to  Robertson  directly,  and  less  directly  to  the  Re- 
spondents. If  the  Appellant  had  then  and  there  made  the  objection,  and  grounded 
upon  it  an  application  to  send  back  the  matter  ;  not  to  remit  in  his  favour  upon  the 
matter  of  the  taxation,  but  to  remit  to  the  auditor,  in  respect  of  his  not  liaving  per- 
formed what  the  court  desired  him  to  perform  :  if  the  Appellant  had  done  that,  and 
been  well  grounded  in  his  ap])licatioii,  tlie  Court  would  conveniently,  and  would 
immediately  have  sent  it  back,  if  they  thought  a  ca,s©  was  made  out  for  doing  so, 
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to  the  auditor  to  make  a  more  full  and  explicit  report.  iS^o  such  thing  was  [401] 
done  by  the  Appellant ;  he  did  not  say  a  word  upon  the  subject ;  he  confined  himself  to 
the  question  of  expenses  alone.  Ho\ve;ver  material  the  omission  in  the  re]:)ort,  (and  I 
do  not  deny  tliat  the  fabrication  of  the  accounts  was  the  evil  at  that  time  pressing 
i-orely  upon  tlie  Appellant  in  his  application  to  the  Court,)  he  never  thought  of  making 
any  such  objection.  Can  there  be  a  doubt  why?  Because  he  was  perfectly  aware 
that  he  could  not  make  such  an  objection  ;  tliat  the  auditor  had  been  very  strictly 
called  upon  tO'  perform  a  certain  duty  by  the  second  remit ;  and  that  the  items  re- 
lating to  the  vouchers  fabricated,  had  been  abandoned  long  ago;  and  I  am  bound  to 
say,  in  justice  tO'  Messrs.  Adam  and  Brown,  that  they  never  persisted  in  them  at  all 
after  they  discovered  what  Robertson  had  been  about.  The  omission  to  say  anything 
about  fabrications,  was  an  omission  that,  it  is  true,  pressed  sorely  upon  the  Appellant 
here,  but  it  pressed  rather  more  sorely  against  Messrs.  Adam  a,nd  Brown,  whose  con- 
duct was  more  injuriously  imjieached  by  the  other  party.  It  is  rather  they,  than  the 
other  party,  who,  upon  what  letters  we  have  upon  the  subject,  and  what  took  place, 
appear  to  lia.ve  complained  of  the  omission  of  that  which  would  strengthen  their  case 
and  fortify  their  claim  to  expenses;  as  your  Lordships  are  aware  that  a  profe,ssional 
man  can  give  no  better  reason  for  obtaining  his  expenses  than  the  failing  of  an  in- 
jurious charge  brought  against  his  character.  Tliat  was  a  reaso-n,  which  I  can  well 
understand,  why  tlie  learned  counsel,  who  had  the  conduct  of  the  cause  in  the  Court 
Mow,  said  it  was  a  mere  question  of  expenses,  but  took  especial  care  tO'  say  nothing 
of  the  cause  of  complaint,  tlie  omission  of  which  is  the  only  ground  of  appeal  before 
your  Lordships.  Accordingly,  the  Court  below,  in  those  cir-[402]-cunistances,  adopted 
the  report  of  the  auditor,  and  ordei'ed  tlie  Appellant  to  pay  the  balance  with  interest 
from  I7tli  November.  It  appeared  that  of  the  two  bills  of  £200  each,  given  by  the 
Appellant  when  his  cattle  were  attached,  one  was  paid  the  23d  of  February  ;  of  the 
otlier  we  have  no  account.  That  payment  of  £200  ought  to  liave  been  credited  tO'  the 
Appellant;  it  is  not  credited  ;  and  that  sum,  witli  the  interest  on  it,  from  the  23d  of 
February,  will  reduce  the  sum  for  which  the  judgment  is  tO'  stand;  but,  with  that 
exception,  I  am  clearly  of  opinion  that  the  interlocutor  below  must  be  affirmed. 

I  will  noiw  proceed  shortly  to  state  what  other  reasons  I  have  for  rejecting  the 
argument  of  the  Appellant,  and  agi-eeing  witli  the  Conrt  below;  and  although  in 
stating  tlie  facts  of  the  case,  and  in  the  comments  I  have  made  already,  sufficient 
reasons  are,  in  my  humble  opinion,  afforded  toi  support  the  decision  ;  yet,  on  account 
of  the  importance  of  the  question  as  relating  to  the  taxation  of  costs,  and  to  the  con- 
duct of  professional  men,  I  shall  more  distinctly  state  tlie  grounds  on  which  I  tliink 
this  appeal  cannot  be  maintained.  First,  Let  us  consider  whetlier,  in  point  of 
fact,  the  argument  raising  the  objection  to  the  auditor's  report  is  well  founded, 
namely,  that  the  report  did  not  comply  with  the  instructions  of  the  order  of  the  8th 
of  March  1832,  inasmuch  as  it  did  not  contain  a  special  report  on  the  dift'erent  sub- 
jects and  points  in  question  upon  the  petition.  I  must  read  the  words  of  the  order  as 
all  instruments  are  to  be  read,  whether  they  be  deeds  or  wills  or  judgments,  rationally, 
and  with  a  view  to  what  must  be  their  sense,  regard  being  had  to  the  subject  matter  of 
them.  Can  I  then,  in  fairness,  say  that  the  exigency  of  that  ordei-  was  such  as  to  make 
it  imperative  on  the  auditor  to  report  [403]  specially  upon  all  subjects  and  points 
thiit  were  in  question  in  the  petition  and  answers.  I  cannot  see  that  he  was  so  bound  ; 
the  report  must  have  reference  to-  the  scope  of  the  proceedings.  If  it  had  been  of  a 
twofold  nature;  if  it  had  been,  on  the  one  hand,  the  demand  of  a  solicitor's  bill  on  a 
private  party,  and,  on  the  other  hand,  also  an  application  to  strike  him  off  the  roU, 
made  by  the  party  resisting  that  demand  ;  if  upon  the  solicitor  having  claimed  his 
biU,  tlieclient  not  only  objected  to  pay,  but  charged  the  attorney  with  malpractices,  and 
called  upon  the  Court  to  punish  him,  then  I  can  understand  how  it  would  be  material 
for  the  auditor,  in  taxing  the  bill,  to  report  upon  matters  no  longer  in  dispute  be- 
tween the  parties:  because,  altliough  their  dispute  about  the  bill  no  longer  required 
that  tliey  should  be  entered  into  in  his  report,  yet  the  other  part,  the  punishment 
sought  against  the  solicitor,  might  require  tliat  they  should  be  inquired  into.  But 
there  is  no  such  second  objection  in  this  suit,  or  any  reference  to  it.  It  never  came 
before  the  Court  in  that  way,  it  never  was  regarded  by  the  Court  in  th.at  light,  it  was 
simply  witli  a  view  to  the  rights  of  the  parties  ;  that  is  the  only  question,  and  we 
cannot  say  that  it  continued  to  be  of  the  slightest  importance  what  became  of  the 
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charge  of  fraud  and  fabrication,  after  the  items  connected  witli  it  were  abandoned 
on  the  part  of  the  solicitor,  and  no  longer  in  dispute  before  the  auditor.  Therefore 
I  am  disposed  to  put  upon  tliis  the  reasonable  suid  coai.sistent  construction  which  I 
have  now  stated  to  your  Lordships,  and  tO'  hold  that  tlie  auditor,  under  these  circum- 
stances, was  only  bound  to  make  a  special  report  upon  those  matters  raised  by  the 
petition  and  the  answers,  and  which  should  continue  tO'  be  in  contest  between  tlie 
parties  before  him,  in  his  office  [404]  of  auditor.  Now,  he  has  repoi-ted  upon  all 
those  subjects,  but  he  has  not  reported  upon  the  matters  connected  with  the  fraud, 
tliose  mattei-s  being  no>  longer  before  him.  This  is  the  first  answer  to  tliat  which  is 
alone  the  ground  of  the  appeal. 

But  tlie  second  answer  is  material,  because  it  is  that  upcm  which  the  principal 
stress  is  laid.  Admitting  then,  that,  in  point  of  fact,  the  auditor  did  not  comply  with 
the  order, — admitting  for  argument's  sake,  that  my  construction  of  the  second  ordea- 
is  wrong,  and  that  he  was  bound  to  report  upon  all  the  questions  raised  by  the  petition 
and  answers,  whether  tliose  questions  continued  to  be  agitated  before  him  by  the 
parties  or  not, — then  I  am  of  opinion  that  the  Act  of  Sederunt  has  not  been  complied 
witli  in  the  Court  below,  by  the  Appellant,  in  such  a  way  as  to  enable  him  tO'  take  the 
objection  to  the  auditor's  report.  It  is  said  by  the  Appellant,  that  altliough,  if  the 
first  interlocutor  had  stood  alone,  and  the  proceedings  had  been  under  it  only,  no 
objection  whatever  could  be  taken,  except  according  to  the  provisions  of  the  Act  of 
Sederunt,  by  reducing  the  objection  to  writing  ;  nevertheless,  this  jiroceeding  before 
tlie  auditor  was  not  under  the  first  remit,  but  under  tlie  second  remit ;  and  the  second 
remit  is  a  cai/sii.$  omismt^  in  the  Act  of  Sederunt,  and  of  course  anything  done  undei- 
it  is  not  within  tlie  purview  of  that  Act.  I  am  of  a.  contrary  opinion,  upon  two 
grounds;  first,  I  hold  tliis  to  be  a  proceeding  before  the  auditor,  for  the  reason  I  men- 
tioned in  the  first  part  of  the  argument,  not  only  upon  the  order  of  remit  of  the  8th 
March  1832,  but  also  upon  the  original  order  of  remit  of  the  15th  December  1831.  I 
ha,ve  shown  that  the  one  did  not  abrogate  the  other  ;  that  they  might  both  stand 
together;  and  consequently  the  auditor  proceeded  as  much  upon  [405]  the  first  as 
the  second.  The  first  is  the  governing  order,  it  is  the  order  that  commissioned  him  to 
tax ;  he  has  ta^ed,  and  is  not  that  taxation  within  tlie  scope  of  tlie  Act  of  Sederunt? 
It  is  perfectly  plain,  that  to  take  it  out  of  the  Act  of  Sederunt,  you  must  clearly  show 
facts  applicable  to  a  case  tO'  which  the  Act  does  not  apply,  or  you  must  produce  an  ex- 
ception in  the  Act  of  Sederunt,  that  will  apply  to  this  special  case.  Is  there  any  ex- 
ception? Tlie  Act  is  a«  general  as  words  can  malte  it;  all  reports,  orders,  and  all 
proceedings  upon  taxation,  must  be  held  to  be  within  it,  because  there  is  no  qualifica- 
tion, noi  restriction  whatever  to  confine  its  operation  ;  they  shall  be  remitted, — of 
course  to  the  auditor — that  applies  tO'  the  amount ;  and  the  second  part  of  the  Act,  by 
reference  tO'  the  first,  incorporates  the  first  within  it ;  and  according  tO'  these  regular 
tions  it  is  necessai-y,  in  my  opinion,  that  the  objection  shall  be  made  in  writing.  It 
says  distinctly,  "  In  case  either  party  means  to  object  to  the  report  of  the  auditor, 
he  shall  immediately  lodge  with  the  clerk  a  note  of  his  objections,"  ete.  There  is  no 
exception  ;  every  objection  taken  to  every  repo'rt  of  the  auditor,  is  to  come  witliin  the 
scope  of  tlie  Act,  and  to'  be  governed  by  its  provisions.  No  objection  can  be  made, 
unless  in  compliance  with  the  wholesome  and  necessarj'  condition  of  being  reduced, 
with  its  short  reasons,  into  writing,  that  the  Court  may  know  upon  what  it  proceeds, 
— that  the  other  party  may  know  what  he  has  tO'  an.swer,  and  that  the  officer  of  the 
Court  may  see  tO'  what  the  party  objects,  and  by  what  he  will  bind  himself,  and  that 
endless  contestation  upon  the  items  of  the  account,  as  well  as  upon  its  principle,  may 
be  prevented.  A  party  seeking  to  take  this  case  out  of  the  Act  of  Sederunt,  is  bound 
to  show  that  the  Act  does  [406]  not  apply  to  it :  and  upon  wliat  ground  doesi  the  Appel- 
lant attempt  to  do  tliat?  It.  is  this — not  tliat.  the  order  which  originally  sent  the 
matter  to  the  auditor,  is  not  provided  for  in  tlie  Act  of  Sederunt,  but  that  a.fter  that 
order  had  put  the  auditor  in  possession  of  the  case,  and  lx>und  him  to.  proceed  under 
it,  a  second  order  was  made,  calling  upon  him  to  report  upon  special  circumstances. 
I  can  see  no  ground  for  this  position,  or  for  doubting  that  the  jiarty  w-as  txiund  by  the 
exigency  of  the  Act  of  Sederunt  :  and  having  failed  tO'  comply  with  it,  he  came  too 
late  to  take  the  objection  in  the  Court  below  or  in  this  House. 

But,  independent  of  these  considerations,  it  appears  to  me  that  this  whole  appeal 
is  an  appeal  upon  costs,  and  this  is  the  last  of  the  reasons  I  shall  urge  as  a  ground 
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for  reconiuieuding  your  Lordships  to  affirm  the  orders  of  the  Court  of  Session.  I  have 
granted,  for  the  sake  of  the  argument  only,  that  the  construction  I  put  upon  the 
second  order  was  an  erroneous  one,  and  tliat  you  were  to  take  the  auditor  as  not 
having  complied  with  the  second  order.  I  will  now  admit,  also  for  argument's  sake, 
that  my  se<.'0'nd  argument  was  wrong,  and  that  the  Act  of  Sederunt  doe®  not  apply  to 
this  case.  Then  it  would  follow  that  tlie  party  was  not  precluded  from  objecting  to 
the  report  of  the  auditor.  Buti  how  does  that  bear  upou  the  case?  Of  what  avaiil  is 
it  tO'  the  Appellant  that  there  should  have  been,  an  omissioii  of  a  report  upon  the  sub- 
ject of  these  fabrications'?  In  one  of  two  ways  onh'  can  that  omissio'n  Ijear  at  all 
against  the  Respondents,  or  in  favour  of  the  Appellant,  either  by  showing  that  the 
fabrications  took  away  all  right  in  Adam  and  Brown  tO'  be  paid  by  M'Aulay  tlie  items 
connected  with  the  fabrications,  or  as  affecting  tlie  question  of  costs,  a.nd  in  nO'  other 
conceivable  [407]  way.  As  tO'  the  first  head,  those  items  are  out  of  the  question, — 
they  were  abandoned, — tlie  auditor  has  not  allowed  them, — thej'  never  were  in  ques- 
tion after  the  case  went  into  the  auditor's  office.  On  the  first  ground,  tlierefore.  this 
omission  is  entirely  immaterial.  Then,  on  the  second  ground,  can  the  Appellant 
avail  himself  of  it?  No,  because  that  second  ground  is,  that  this  omission  deprived 
the  Appellant  of  a  good  argument  for  being  allowed  his  expenses,  and  against  the 
other  parties  e.xpenses  being  ordered  to  be  pafd  b}^  him;  that  is  the  only  argument. 
Then,  is  not  that  an  appeal  for  costs?  If  the  Court  of  Session  had  given  A.  his  costs 
out  of  B.'s  pocket,  instead  of  giving  B.  his  costs  O'Ut  of  A.'s  pocket,  that  would  have 
been  admitted  to^  be  a  question  of  costs,  and  tlierefore  not  a  subject  of  appeal.  The 
Court  of  Session  is  said  tO'  have  done  this ;  to  have  given  A.  his  cosits  out  of  B.'s 
pocket,  instead  of  tlie  contrary,  by  means  of  another  order,  upon  which  they  do  not 
require  the  auditor  to  report  upon  a  thing  that  they  ought  to  have  made  him  report 
upon.  That  is  the  whole  argument ;  that  the  Court  of  Session  did  not  give  M'Aulay 
his  costs,  but  made  him  pay  Adam  and  Bro'mi  tlieir  costs,  for  want  of  a  special  report 
from  the  auditor :  that  if  the  auditor  had  reported  specially,  the  Court,  would  have 
allowed  tlie  Appellant  his  costs,  but  as  the  Co>urt  lias  not  chosen  to  call  for  such  a 
special  report,  the  Appellant  has  not  got  costs,  but  lias  had  to  pay  tliem.  That  ques- 
tion is  particularly  and  exclusively  a.  question  of  costs,  therefore  it  is  not  a  subject  of 
appeal. 

It  is  very  likely,  if  we  had  been  sitting  in  the  Court  below,  we  might  have  taken 
a  distinction  between  the  costs  up  to  one  point,  and  after  that  point  in  the  case. 
The  staggering  nature  of  Robertson's  fabrications  might  have  inclined  one  to  have 
great  tenderness  for  [408]  M'Aulay  in  the  resistance  he  made  to  a  claim  of  any  kind 
connected  with  those  fabrications,  made  by  any  person  who  had  at  any  time  availed 
himself  of  them,  though  he  had  no  share  at  all  in  the  fabrication  of  them,  though 
he  had  been  unjustly  impeached  of  that  participation,  and  though  he  stood  perfectly 
fair  with  the  Court  in  respect  of  them  ;  yet  it  might  have  been  tliought  that,  the 
Respondents  having  employed  Robertson  as  their  agent,  they  should  not  have 
received  but  rather  paid  costs  up  to  a  certain  stage  of  the  proceeding  ;  but  as  that 
would  have  been  ii.  very  early  stage  at  the  threshold  of  the  Court,  it  would  have  made 
a  difference  of  only  a  few  pounds,  and  therefore  I  do  not  know  that  we  need  feel 
much  regret  at  this  course  not  having  been  pursued. 

I  have  already  said  that  there  is  no  ground  for  any  impeachment  of  the  character 
of  these  gentlemen  ;  and,  for  the  reasons  I  have  stated  upon  the  facts  of  the  case  and 
the  correspondence,  I  shall  recommend  to  your  Lordships  to  affirm,  with  the  alteration 
before  suggested,  the  decree  of  the  Court  below  ;  and  that  alteration  will  be  in  the 
interlocutor  last  appealed  from,  confirming  the  report  of  the  auditor  ;  and  it  will 
consist  in  adding  the  sum  of  £200  to  the  sum  of  £.304  1.3s.  8d.  before  deducted  from 
the  account,  and  a  clause  respecting  the  interest  on  the  £200. 

I  have  not  called  upon  the  Respondent's  counsel  to  argue  this  case,  though  I 
meant  to  suggest  an  alteration,  because  I  understood  they  took  no  objection  to  it; 
the  consequence  is,  that  these  circumstances  wiU  raise  the  question  as  to-  the  costs  of 
this  appeal.  Now,  undoubtedly,  thougli  an  appeal  upon  mere  costs  does  not  lie,  yet 
if  there  is  an  appeal  brought  upon  a  substiintial  que,stion,  not  colourable,  costs  may  Ije 
dealt  with  by  your  Lordships.  I  have  stated  the  reasons  [409]  for  which  I  do  not 
recommend  disturbing  the  costs  as  ordered  by  the  Court  below  ;  and  in  case  it  should 
be  said  this  is  not  an  appeal  ujson  costs,  as  there  is  to  be  an  alteration  of  the  inter- 
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locutor  to  the  amount  of  £200,  it  must  further  be  observed  that  we  cauuot  suffer  a 
party  to  lie  by  and  allow  aii  error  to  bei  committed,  without  saying  a  single  word  to 
correct  it,  and  then  avail  iiimself  of  that  error,  to'  the  effect  of  letting  in  the  question 
of  costs,  insisting  that  there  is  a  blot  in  the  decree.  Why  did  he  not  remove  it  in  the 
Court  below?  If  he  did  not,  it  was  not  the  other  party's  duty  to  do  so  ;  he  shall  not 
avail  himself  of  that  lilot  he  has  left,  in  order  to  tlirust  liis  hand  tlirough  the  de<.'ree, 
and  reacli  hold  of  the  (juestion  of  costs  of  the  appeal.  If  yo'Ur  Lordships  were  to  allow 
any  other  course  to  be  pursued  as  a  general  rule,  you  would  see  constant  instances 
(►f  little  matters  being  left  uncorrected  in  the  Courts  below,  in  order  to  let  in  the 
([uestion  of  costs  by  way  of  appeal.  I  shall  not,  however,  recommend  to  your  Lord- 
ships, under  the  peculiar  circumstances  of  this  case,  and  as  these  Respondents  have 
obtained  more  than  their  original  demand — not,  upon  the  ground  of  character  or 
conduct,  except  that  they  have  raised  their  demand, — I  shall  not  recommend  to  your 
Lordships  to  give  them  any  costs,  after  granting  the  principle  as  to  costs  by  the 
observation  I  have  made. 

Mr.  Pemberton  and  Mr.  M'Niel,  on  behalf  of  the  Re>spondent.s,  expressed  a  wish 
to  be  heard  against  the  latter  part  of  the  judgment,  refusing  the  Respondents  their 
costs,  and  they  were  heard  accordingly.     The}'  argued  to  this  efl'ect:  — 

It  is  decided  that,  upon  the  merits  of  the  case,  the  judgment  of  the  Court  of 
Session,  decreeing  for  the  [410]  principal  sum  found  due  by  the  auditor's  report, 
with  interest,  cannot  now  be  touched.  If  the  Appellant  had  meant  to  reserve  his 
right  to  appeal  against  that  decree,  he  was  bound  to  have  lodged  a  note  of  objections 
to  the  auditor's  report,  as  expressly  required  by  the  Act  of  Sederunt  and  the  rules  of 
Court.  Xo  objections  having  Ijeen  lodged,  the  report  wa.s  approved  of  b}'  the  Court, 
as  a  matter  of  course ;  and  at  the  same  time  the  balance  reported  tO'  be  due  was 
decreed  for,  and  the  only  question  remaining  to  be  detemiined  by  the  Court  was  as 
to  the  expenses  of  suit.  At  the  moving  of  the  report  for  approval,  it  was  distinctly 
stated  by  the  Appellant's  counsel,  that  the  only  point  remaining  was  that  of  costs, 
while  he  maintained  that  the  Respondents  were  not  entitled  to  their  costs,  in  conse^ 
quence  of  the  great  amount  of  charges  which  the  auditor  had  struck  off  their 
accounts.  By  not  lodging  objections  to  tlie  auditor's  report,  the  Appellant  gave  the 
Court  of  Session  no  opportunity  of  reviewing  or  altering  it.  l^nless  objections  are 
lodged,  as  required  by  the  Act  of  Sederunt,  the  Court  assumes,  as  a  matter  of  form, 
that  the  auditor's  report  is  right,  and  decerns  uniformly  in  terms  of  it. 

The  proceedings  of  the  Respondents  in  the  Court  of  Session,  for  having  their 
accounts  against  the  appellant  checked  and  liquidated,  were  regular  in  every  respect, 
being  not  only  authorised  by  the  Act  of  Sederunt  and  regulations  of  Court,  but 
expresslj-  consented  to  by  the  Appellant  himself. 

The  whole  expenses  before  tlie  auditor  and  the  Court,  having  been  incurred  in 
consequence  of  the  Appellant's  refusal  to  accept  the  voluntary  abatement  made  by  the 
Respondents,  or  to  allow  tliem  tO'  withdraw  the  incorrect  charges  introduced  into  the 
ac-[411]-eounts,  and  of  his  persisting  in  false  and  calumnious  charges  affecting  their 
character,  he  w.as  justly  subjected  to  those  expenses. 

Lord  Hrougham  would  not  restate  the  grounds  of  his  judgment.  He  could  not 
recommend  to  the  House  to  give  the  Respondents  costs  of  the  appeal,  after  so  large 
a  sum  as  £200  was  now  to  be  deducted  from  the  sum  claimed  by  them,  and  adjudged 
to  them  by  the  confirmed  report. 

It  was  '■  ordered  and  adjudged  by  the  Lords,  etc.,  that  the  appeal  be  dismissed. 
and  that  the  interlocutors  therein  complained  of,  be,  and  the  same  are  hereby  affirmed, 
with  this  variation,  that  the  Appellant,  in  addition  to  the  deduction  of  £304  1.3s.  8d.. 
mentioned  in  the  interlocutor  of  tlie  loth  of  February  1834,  is  entitled  to  a  further 
deduction  of  the  sum  of  £200  paid  by  him  on  the  23d  of  February  1832,  under 
deduction  of  the  interest  due  thereon  from  thei  I7th  day  of  November  1831  until  the 
same  was  paid." 
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[412]  APPEAL 

From  the  Coukt  of  Session. 

JOHN  BUTTON  SYME— Appellant;  PETER  BEO^NN,~EespondeHt. 

B.,  a.  partner  and  acting  director  of  a  joint^stock  company,  procured  for  S.,  who 
was  not  a.  partner,  at  his  request,  some  shares  in  the  company's  stock,  and 
received  from  him  the  purchase-money.  S.  afterwards  refused  to  accept  tlie 
transfer  of  the  shares,  and  to  pay  tlie  instahnents  that  accrued  due  on  them, 
alleging,  as  the  grounds  of  his  refusal,  that  he  was  induced  to  purchase  tlie 
shares,  by  B.'s  false  and  fraudulent  representations,  and  fraudulent  conceal- 
ment as  toi  the  credit  and  solvency  of  the  companj-.  Upon  the  trial  of  an  issue 
directed  to  ascertain  the  truth  or  falsehood  of  these  allegations,  several 
partnere  in  the  company  were  admitted  as  witnesses  for  B.,  and  the  Court  of 
Session,  upon  a  bill  of  exceptions,  held,  that  tliey  were  competent  witnesses. 
The  House  of  Loi-ds  affirmed  that  decision. 

The  question  in  this  appeal  regard.s  the  admissibility  of  evidence.  Tlie  Edin- 
burgh, Glasgow,  and  Alloa.  Glass  Company  was  established  as  a  joint-stock  company  in 
1825.  The  capital  stock  was  declared  by  the  deed  of  co-partnership,  to  be  £60,000, 
divided  into  -3000  shares  of  £20  each,  payable  at  such  periods,  and  by  such  instal- 
ments, as  the  committeej  of  management  for  the  time  being  should  direct.  It  was 
also  provided  by  the  said  deed,  among  other  things,  tliat  at  the  yearly  meetings  of 
tlie  proprietors,  a  committee  of  management,  consisting  of  a  chairman,  dei^uty- 
chairmaii,  and  twelve  directorsi,  should  be  elected  ;  [413]  that  the  business  of  the 
company  should  be  conducted  by  a  manager,  secretary,  agents  and  clerks,  and  such 
other  office  bearers  as  might  be  found  necessary  under  the  appointment  and  superin- 
tendence of  the  committee  of  management ;  that  the  books  O'f  the  company  should  be 
balanced  in  April,  every  year,  and  an  abstract  of  the  company's  affairs  should  be 
annually  made  out,  and  sliould  be  open  to  the  inspection  of  any  of  the  partners  for 
one  month  after  said  annual  general  meetings,  and  no  longer. 

The  company  purchased  premises  at  AUoa,  and  erected  buildings  there  for  their 
manufactory.  The  first  manager  appointed  for  tlie  company  was  a  Mr.  Marshall, 
whoi  entered  on  his  duties  early  in  1825,  and  ceased  to  hold  the  appointment  in  1827. 
The  Respondent  was  a  partner  and  director  of  the  concern  from  its  commencement, 
and  he  was  at  one  time  proprietor  of  140  shares.  In  the  summer  of  1827,  being 
then  appointed  manager  and  acting  director,  he  went  to  reside  at  AUoa  to  sujjerintend 
the  affairs  of  the  company;  and  while  he  was  there  he  was  in  the  habit  of  frequent 
intercourse  with  the  Appellant,  who  resided  at  Alloa,  and  had  been  a  partner  of  the 
Stirling  Banking  Company,  then  under  sequestration.  The  prospects  of  the  Glass 
Company  were  often  the  subject  of  their  conversation,  and  the  result  was,  that  the 
Respondent  procured  for  the  Appellant,  by  his  desire,  fift}'  shares  in  the  company's 
stock,  in  May  1829,  and  fifty  shares  more  in  the  June  following,  at  £3  10s.  per  share, 
which  was  considerably  below  par.  As  the  affairs  of  the  Stirling  Bank  had  not  been 
settled,  these  sliares,  by  arrangement  between  tlie  parties,  were  to  stand  in  the  name 
of  the  Respondent,  and  the  Appellant  paid  him  the  £350.  In  1831  (see  Eohertson  v. 
Alexander,  5  Wilson  and  Shaw,  p.  1),  [414]  when  the  affairs  of  the  Stirling  Banking 
Comjiany  were  settled,  and  the  partners  in  it  discharged  from  the  sequestration,  the 
Respondent  pressed  to  have  the  said  shares  formally  transferred  to  the  Appellant, 
but  he  refused  to  accept  the  same;  the  consequence  was,  that  the  Respondent  had  to 
pay  up  two  calls  of  £1  each  share,  amounting  together  to  £200;  and  a  demand  of 
other  instahnents,  amounting  to  £300,  was  soon  afterwards  made  on  him  in  respect 
of  those  shares. 

In  June  1832,  the  Respondent  brought  his  action  against  the  Appellant,  stating, 
as  above  stated,  among  other  things,  and  concluding  that  "  it  ought  to  be  found  and 
declared  by  decree,  etc.,  that  the  foresaid  100  shares  of  the  stock  of  the  said  company, 
were  purchased  for  behoof  of,  and  belong  to,  the  defender  (the  Appellant),  and  the 
defender  ought  to  be  decerned  and  ordained,  at  his  own  espense,  to  liave  the  said  shares 
regularly  transferred  from  the  pureuer  to  himself,  according  to  the  forms,  and  in 
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terms  of  the  contract  and  regulations  of  the  said  company;  moreover,  the  said 
defender  ought  and  sliould  be  decerned  and  ordained,  by  decree,  etc.,  to  make  pay- 
ment to  tlie  pursuer  (Respondent),  of  the  foresaid  sum  of  £200  sterling,  advanced 
and  paid  by  him  as  aforesafd,  and  interest  thereof,  from  the  respective  periods  of 
advance  above  mentioned,  and  in  time  coming  during  the  non-payment ;  and  in  the 
event  of  the  pursuer  being  obliged  to  advance  the  otlier  foresaid  sum  of  £1500,  or  any 
part  of  it,  or  to  make  any  further  advances  or  payments  on  account  of  the  foresaid 
shares,  the  defender  ouglit  and  should  be  decerned  and  ordained,  to  pay  the  amount 
of  the  same  to  him,  with  interest  tliereof  from  the  periods  of  advance  till  pa}aiiont ;  as 
also,  generally,  to  free  and  relieve  the  pursuer  of  all  [415]  calls  or  payments  exigible, 
or  to  become  exigible,  by  or  to  the  said  company,  on  account  of  the  said  stock. 

The  defence  set  up  by  the  Appellant  was,  that  he  was  induced  by  the  Respondent's 
false  representations  of  the  prospects  of  the  Glass  Company,  to  enter  into  the  trans- 
action, and  that  being  deceived  by  tlie  Raspondent's  misrepresentation  and  conceal- 
ment in  that  respect,  he  was  not  bound  to  take  a  transfer  of  the  shares,  or  to  be 
responsible  for  the  calls  made  in  respect  of  them. 

The  court  directed  the  following  is.sues  to  be  tried  by  a  jury;  first,  whether,  in 
May  1829,  the  defender  (the  Appellant)  employed  the  pursuer  (the  Respondent)  to 
procure  fifty  shares  of  tlie  stock  of  the  Edinburgh,  Glasgow,  and  Alloa  Glass  Company, 
and,  in  the  month  of  June  1829,  fifty  other  shares  of  tlie  said  stock,  for  behoof  of  the 
defender  ;  and  whether  the  pursuer  did  accordingly  procure  said  shares;  and  whether 
the  defender  wrongfully  fails  to  take  delivery  of  the  said  shares,  or  any  of  them,  and 
to  pay  the  calls  efl'eiring  thereto,  and  otherwise  relieve  him  as  libelled?  or,  secondly, 
whether,  by  the  false  and  fraudulent  representations,  or  fraudulent  concealment  of 
the  pursuer,  as  to  the  credit  and  solvency  of  the  said  company,  the  defender  was 
induced  to  purchase  the  said  shares,  or  any  of  them? 

These  issues  came  on  to  be  tried  in  July  1834,  before  the  Lord  President  of  the 
Second  Division  of  the  Court  of  Session  and  a  common  jui-y,  who  found  a  verdict  for 
the  Respondent  on  both  issues. 

The  Appellant's  counsel  tendered  a  bill  of  exceptions  to  the  deliverance  of  the 
learned  judge,  setting  forth  the  whole  of  the  evidence,  and  particularly  that  among 
the  witnesses  produced  at  the  trial,  in  behalf  of  the  Respondent,  was  Maurice  Lothian, 
a  solicitor  in  [416]  Edinburgh,  who,  it  was  admitted  by  the  Respondent's  counsel, 
was  then  and  liad  been  for  several  years  a  partner,  and  also  secretary  of  the  said 
company ;  whereupon,  the  counsel  for  the  Appellant  took  an  objection  to  his  compet- 
ency as  a  witness  for  tlie  Respondent,  "  in  respect  that  he  was  a  partner  of  the  said 
Edinburgh,  Glasgow  and  Alloa  Glass  Company,  and  as  such  partner  was  materially, 
directly  and  immediately  interested  in  the  issue  of  the  action,  inasmuch  as  it  was 
for  the  interest  of  the  witness  tliat  the  pursuer  (the  Res2:)ondent),  being  still  a  partner 
of  the  company,  should  obtain  decree  in  terms  of  the  libel  in  this  action  ;  and  in 
support  of  this  objection,  the  said  counsel  for  the  defender  (the  Appellant),  did  offer 
instantly  to  prove,  that  the  said  Edinburgh,  Glasgow  and  Alloa  Glass  Company  was 
absolutely  and  irretrievably  insolvent  at  the  date  of  this  action.  But  the  said  Lord 
President  did  overrule  the  said  objection,  and  did  allow  the  said  Maurice  Lothian  to 
be  received  and  examined  as  a  witness  for  the  said  pursuer.  Wliereupon  the  said 
counsel  for  the  said  defender,  did  except  to  the  foresaid  opinion  and  deliverance  of 
the  said  Lord  President,  and  did  tender  their  exception  accordingly." 

The  witness  was  then  examined  and  cross-examined,  as  were  also  four  other 
witnesses,  who  were  likewise  admitted  to  be  partners  of  the  said  company,  and  to 
whom,  respectively,  the  same  objection  was  tendered  as  was  to  Maurice  Lothian,  and 
upon  the  same  grounds,  and  the  objection  was  disposed  of  in  tlie  same  way ;  and  the 
same  objection  was  taken  tO'  the  deliverance  of  the  Lord  President  in  each  case,  and 
these  witnesses  also  were  severally  examined.  The  bill  of  exceptions  concluded  thus : 
"  And  it  being  admitted  by  tlie  counsel  for  the  pursuer,  that  all  the  witnesses  objected 
to,  were  part^[417]-ners  of  the  said  company,  the  counsel  for  the  defender  did  then 
and  there  state  to  the  said  Lord  President,  that,  in  consequence  of  the  decision  of  the 
court  allowing  the  said  witnesses  to  be  examined,  and  the  turn  the  evidence  had  taken, 
they  gave  up  the  case;  and  the  said  Lord  President  did  direct  the  jurors  aforesaid, 
to  find  for  the  pursuer  on  both  issues,  and  the  said  jurors  did  accordingly  so  find  ;  and 
inasmuch  as  the  said  several  matters  before  mentioned  do  not  appear  by  the  verdict 
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aforesaid,  the  said  counsel  for  the  said  defender  did  then  and  there  propose  the 
aforesaid  exceptions  tO'  the  opinion  and  deliverance  of  the  said  Lord  President,  in  the 
several  cases  before  mentioned,  and  requested  his  lordship  to  sign  the  said  bill  of 
exceptions,  according  to  the  form  of  the  statute  (55  Geo.  3,  c.  35)  in  such  cases  made 
and  provided.  And  tliereupon,  the  said  Lord  President,  at  the  request  of  the  said 
counsel  for  the  said  defender,  did  sign  the  said  bill  of  exceptions  pursuant  to  the 
foresaid  statute  on  the  5th  day  of  February  1835." 

The  Lords  of  the  Second  Division  of  the  Court  of  Session,  after  hearing  counsel 
for  tiie  parties  on  the  bill  of  exceptions,  disallowed  the  same,  and  found  the  Appellant 
liable  in  expenses  by  an  interlocutor  dated  the  5th  of  February  1835  ;  and  on  the  13th 
of  the  same  month,  on  the  motion  of  the  Respondent,  the  following  interlocutor  was 
pronounced  :  "  The  lords  apply  the  verdict  in  this  case,  and  in  terms  thereof  find  on 
tlie  first  issue,  etc.  (in  the  affirmative  thereof),  and  on  the  alternative  issue,  find,  that 
the  defender  was  not  induced  to  purchase  the  said  shares,  or  any  of  them,  by  tlie  false 
and  fraudulent  representations,  or  fraudulent  concealment,  of  the  pursuer  as  to  the 
credit  and  solvency  of  the  said  company,"  etc. 

[418]  The  appeal  was  against  these  two  interlocutors. 

Sir  William  Follett  for  the  Appellant  (Mr.  M'Neill,  who  was  to  be  witli  him,  was 
obliged  to  go  to  Scotland) : — The  main  question  in  this  case  is,  whether  the  evidence 
of  Mr.  Lothian  and  of  other  partners  in  the  company,  was  admissible  for  the  Respon- 
dent on  the  trial  of  tlie  issue®.  It  may  be  a.  question  whether,  even  with  tlieir 
evidence,  there  was  sufficient  proof  to  sustain  the  verdict.  It  is  not  denied  that'  tlie 
company  became  a  losing  concern  ;  the  Appellant  has  averred,  in  reference  to  the  excep- 
tions taken  to  the  admissibility  of  the  witnesses  objected  to>,  that,  at  the  date  of  the 
action,  the  company  was  irretrievably  insolvent.  This  allegation  must  now  be  taken 
to  be  true.  The  Appellant  has  also  averred  on  tlie  record,  that  thej  grossest  mis- 
representations were  held  out  in  regard  to  the  actual  condition  of  the  company  ;  that 
reports  were  niadei  out  by  tlie  partners  or  persons  employed  by  them  calculated  to 
deceive  the  public,  and  induce  persons  to  come  into  the  concern,  and  share  the  loss 
with  them.  By  the  constitution  of  this  company,  as  well  as  at  common  law,  all  the 
paj-tners  are  liable  for  the  last  farthing  of  tJie  company's  obligations;  liable  also 
to  relieve  each  other  of  the  loss  sustained,  in  such  a  manner  that  that  loss,  from  what- 
ever cause  arising,  shall  devolve  equally  on  all  the  partners  who  are  able  to  pay.  If 
any  partner  should  become  insolvent,  his  proportion  of  the  loss  is  to  be  diffused  over 
the  shares  of  all  the  others.  It  is  therefore  the  interest  of  the  whole  to  have  as  many 
members  of  the  copartnership  as  possible.  Tliei  object  of  the  action  was  to  make  the 
Respondent  a  partner  of  the  concern,  to  compel  him  to  pay  certain  instalments  said 
to  have  been  advanced  by  the  Respondent,  and,  as  a  necessary  [419]  consequence,  to 
compel  him  to  bear  the  share  of  the  loss  which  has  not  yet  been  ascertained  ;  and  its 
effect  may  be  to  subject  him  in  a  liability  for  the  whole  debts  and  obligations  of  the 
co-partnership.  If  the  allegations  of  the  Appellant  be  true,  the  Respondent  and  all 
the  subsisting  partners  of  the  company  had  a.  material  interest  to  induce  as  many 
persons  as  possible  to  become  shareholders  of  the  concern,  with  the  view  of  obtaining 
the  greatest  possible  security  against  being  obliged  to  sustain  more  than  tlieir  rate- 
able proportion  of  the  loss.  The  risk  arising  fro-m  the  possible  bankruptcy  of  any  of 
the  subsisting  partners,  who,  while  solvent,  may  be  made  universally  responsible, 
materially  increases  the  interest  of  all  tbe  present  partners  in  having  new  parties 
introduced,  sO'  as  to  enlarge  the  aggregate  of  individual  responsibility,  and  imjirove 
the  chances  of  mutual  relief. 

Mr.  Maurice  Lothian,  the  secretary  of  the  conqiany,  a  partner  and  a  shareliolder 
to  a  large  amount,  was  the  first  witness  objected  to,  on  tlie  ground  that,  as  such 
partner,  lie  was  materially,  directly  and  immediately  interested  in  the  issue  of  this 
action,  inasmuch  as  it  was  for  his  interest  that  the  Respondent,  being  still  a  partner 
of  the  company,  should  succeed  in  the  action.  The  presiding  Judge  overruled  the 
objection,  on  the  ground  that  as  Mr.  Lothian  was  not  a  party  to  the  record,  the  verdict 
could  not  be  used  for  him  in  evidence,  and  his  Lordshiji  relied  on  the  case  of  Rnfstoii 
V.  Roirat  (1  Clark  and  Finnelly,  424).  But  his  Lordship  was  mistaken  as  to  the 
application  of  that  case,  which  had  no  bearing  on  the  question  in  this  case,  which  is 
this,  Had  Mr.  Lothian  an  interest  in  making  the  Appellant  a  partner  in  the  company  i 
It  is  the  interest  of  all  [420]  concerned  in  a  Icsing  company,  as  this  company  was 
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admitted  to  be,  to  have  as  many  persons  bound  to  it  as  possible,  because  tJie  cliauce 
of  individual  loss  is  thereby  diminished.  Suppose  there  were  ten  partners  in  a  com- 
pany, and  one  of  them  became  bankrupt,  tlie  loss  applicable  to  the  share  of  that  one 
would  necessarily  devolve  on  the  remaininp;  nine.  In  a  company  of  this  kind,  it  is 
not  too  much  to  suppose  that  insolvencies  must  happen.  It  is  a  fact  that  a  large 
proportion  of  the  shareholdei-s  did  actually  become  insolvent.  The  action  was  partly 
for  payment  of  instalments  said  to  be  due,  and,  in  effect,  for  relief  from  demands  tliat 
may  still  be  made  for  the  liquidation  of  the  debts  of  the  coaupauy.  It  is  admitted 
that  the  Respondent  is  bound  fur  these  instalments,  and  he  must  pay  them  if  he  is  able. 
Is  it  not  for  the  interest  of  Mr.  Lothian  to  obtain  a  "ruaranteC'  for  that  payment.'  It 
is  impossible  to  deny  that,  if  the  verdict  is  to  stand,  Mr.  Lothian  and  all  the  other 
]iartners  will  be  entitled  to  proceed  directly  against  the  Appellant  for  all  contri- 
butions incidental  to  a  partnership.  It  is  surely  too  much,  in  such  circumstances, 
to  hold  that  tlie  partners  are  competent  witnesses  to  establish  the  allegations  on  which 
such  a  verdict  must  be  supported.  It  is  a  settled  principle  in  the  law  of  Scotland, 
that  no  witness  is  admissible  who  has  a  clear,  direct  and  immediate  interest  in  the 
matters  involved  in  the  action,  or  where  his  interests  ai-e  affected  by  the  verdict,  in 
the  particular  action  in  which  his  evidence  is  offered  to  be  adduced.  The  objection 
of  interest  applies  most  strongly  against  the  admissibility  of  a  witness,  who  happens 
to  be  ai  co-partner  of  the  party  who  offers  to  adduce  him  in  any  joint  stock  or  other 
trading  company,  and  where  he  is  called  on  to  give  evidence,  the  tenor  and  import  of 
which  necessarily  aff'ect  in  a  [421]  material  degree  the  interest  and  the  funds  of  that 
company,  and  of  the  individual  partners.  Accordingly  Tait,  a  high  authority  on 
rules  of  evidence  in  Scotland,  says,  "  With  regard  to  creditors,  they  have  a  manifest 
interest  to  enlarge  the  funds.,  and  therefore,  are  generally  inadmissible  for  that 
purpose  "  (Tait  on  Evidence,  p.  .'355).  It  is  also  laid  down  in  the  case  of  the  Bank  uf 
Scotland  v.  I'culon  (Fac.  Coll.  10th  July  1824),  that  an  officer  of  any  public  bank, 
being  a  stockholder,  is  disqualified  as  a  witness  for  the  bank,  even  as  to  matters 
falling  witliin  his  official  department,  a  majority  of  the  judges  holding  tliat  the 
objection  of  interest,  although  trifling  in  its  amount,  was  insuperable. 

The  fallacy  of  the  Respondent's  argument  in  the  court  below  was,  that  the  sub- 
stitution of  one  solvent  partner  for  another  solvent  partner  was  immaterial  in  a 
question  intei-  socios,  and  that  therefore  Mr.  Lothian  had  no  interest  in  giving  testi- 
mony, the  efl"ect  of  which  was  only  to  substitute  the  Appellant  for  the  R-;.spondeut. 
The  answer  is  this,  that  while  the  testimony  so  given  tended  to  make  the  Appellant 
a  partner,  that  object  did  not  in  any  respect  diminish  the  strong  and  immediate 
interest  which  the  witnesses  objected  to  had  in  substituting  the  Appellant  as  a  co^ 
partner  to  the  extent  of  the  stock  which  tlie  Respondent  w\as  desirous  of  transferring 
to  him  ;  for  in  the  event  of  the  bankruptcy  of  tlie  Respondent,  the  chance  of  relief 
of  the  witnesses  and  of  the  other  partners,  would  be  necessarily  diminished,  while 
the  introduction  of  the  Appellant  as  a  partner,  would,  in  a  corresponding  degree, 
give  additional  security  to  those  partners,  tliat  tliey  would  be  enabled  to  operate 
their  relief  for  the  share  of  any  obligations  which  might  in  that  event  devolve  on  them. 
In  order  [422]  to  simplify  the  case,  let  it  be  supjiosed  that  a,  bankrupt  company  con- 
sisted of  three  partners,  A.  having  two  shares,  B.  having  two  shares,  and  C.  the  re- 
maining two  shares  :  let  the  loss  upon  the  whole  concern  be  estimated  at  £GUOO,  that 
is.  £2000  to  each,  and  the  concern  not  yet  finally  wound  up,  nor  the  amount  of  the 
loss  finally  adjusted.  B.  brings  an  action  against  D.,  who  is  not  a  jiartner,  to  compel 
him  to  take  a  transference  to  one  of  his  (B.'s.)  shares,  and  therefore  oonchiding  for 
relief  to  the  extent  of  £1000,  or  of  one  half  of  whatever  loss  he  might  sustain,  and  he 
proposes  to  establish  his  case  by  the  evidence  of  A.  Is  it  not  clear  that  A.  would  have 
an  interest  to  make  D.  a  partner?  because  A.  would  tliereby  have  the  oddiiional 
security  of  D.'s  name,  first,  for  payment  of  B.'s  share  of  tlie  loss,  should  B.  fail ;  and 
secondly,  for  payment  of  C.'s  proportion  should  the  same  calamity  befal  him.  This  is 
not  merely  a  contingent  and  eventual  interest,  the  interest  is  direct  and  immediate 
to  make  D.  a  partner,  because  the  security  is  thereby  instantly  increased.  The  loss 
and  tlie  extent  of  the  loss  are  no  doubt  contingent.  A.,  B.  and  C.  being  supposed  all 
solvent  at  the  date  of  the  action,  or  at  the  date  when  the  testimony  of  A.  is  admitted. 
But  C.  might  fail  next  day,  and  the  loss  of  £2000  might  be  so  great  as  to^  bring  down 
B.,  and  then  the  effect  would  be,  that  A.,  instead  of  bearing  the  whole  loss  on  the 
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concern,  would  have  D.,  a  partner  to  the  extent  of  one-sixth  share,  liable  in  the  first 
place  for  £1000,  being  one-half  of  B.'s  loss,  and  for  a  correspondinsr  proportion  of 
the  loss  on  the  shares  of  the  other  partners.  If  this  view  be  correct  in  the  case 
supposed,  does  it  not  equally  bear  in  the  actual  case  before  the  Houfie?  It  is  not 
disputed  that  the  concern  has  not  been  wound  up,  nor  the  extent  of  the  loss  and  [423] 
ultimate  responsibility  ascertained.  The  number  of  partners  only  increases  the 
additional  risk,  and  in  point  of  fact,  several  of  the  partners  have  become  bankrupt. 

(Questions  of  this  kind  have  been  frequently  discussed  in  Westminster-hall,  where 
oV'jections  tO'  the  admissibility  of  partners  in  cases  like  the  present  have  been  sus- 
tained. In  the  case  of  Ralston  v.  Roirat  (1  Clark  and  F.  421),  already  referred  to, 
it  was  distinctly  held,  that  tlie  rules  of  the  English  and  Scotch  law  are  the  same  in 
principle  as  to  the  competency  of  witnesses.  In  England  it  is  a  principle,  recognised 
as  well  in  the  courts  of  law  a.s  in  equity,  that  a,  witness  is  incompetent  wlioi  has  any 
interest,  however  small,  in  the  event  of  a  suit.  Carter  v.  Fearce  (1  T.  Rep.  163) ;  Rail- 
hum  V.  Morris  (3  Carr.  and  P.  254  ;  S.C.  4  Bingh.  649) :  Vaughan  v.  Worrall  (2  Swan. 
395-399);  Starkie  on  Evidence  (105  et  seq.  &\\i  edit.),  Phillips  on  Evidence  (p.  59). 
It  is  important  to  consider,  how  far  this  test  may  be  applied  to  the  present  case ; 
assuming  that  a  creditor  of  the  comjiany  sued  one  of  the  witnesses  objected  to,  and 
that  such  witness  sought  to  enforce  his  claim  for  contribution  against  the  present 
Appellant,  could  the  verdict  in  this  case  be  used  as  evidence  for  the  witness? 
Certain]}'  it  might;  and  the  record  of  an  issue  to  try  the  fact  of  partnership  has  been 
admitted  as  evidence  of  that  fact,  Whatley  v.  Menheim  (2  Esp.  608).  This  question 
was  much  discussed  in  the  Court  of  Exchequer,  in  a  case  arising  out  of  Roe^  v. 
Brenton  :  The  lease  of  the  manor  of  Trington  was  objected  to  ;  Lord  C.  B.  Lyndhurst 
said,  that  was  not  a  ground  to  send  the  case  down  for  a  new  trial ;  and  [424] 
Lord  Teynhain  v.  Tyler  (6  Bingh.  390  and  561)  was  referred  to.  A  similar  question 
was  raised  in  the  Court  of  King's  Bench  a  few  days  ago,  as  to  the  admissibility  of 
documents.  The  question  came  to  this,  whether  the  verdict  against,  the  Appellant 
could  be  used  foT  Mr.  Lotliian  in  anotlier  action?  It  clearly  might,  and  therefore 
Mr.  Lothian  was  not  an  admissible  witness  in  the  case. 

Dr.  Lushington  and  Mr.  Serjeant  Spankie  for  the  Respondent: — It  was  not  com- 
petent for  the  Appellant  to  present  a  bill  of  exceptions  after  formally  abandoning 
the  case  before  tlie  jury,  producing  no  evidence  himself,  but  preventing  the  Re- 
spondent from  producing  the  whole  of  his  evidence.  The  Appellant  in  tliat  proceeding 
disregarded  the  enactment  of  the  7th  section  of  the  act  55  Geo.  3,  c.  35.*  Instead  of 
allowing  the  trial  to  proceed,  he  stopped  it  short  and  gave  up  tlie  case.  The  Appel- 
lant therefore  did  not  bring  his  case  within  the  statute  at  all  when  he  presented  the 
bill  of  excep-[425]-tions  ;  if  this  course  of  proceeding  were  sanctioned,  it  would,  in 
many  cases,  lead  tO'  the  greatest  hardship  and  injustice.  Tlie  case  for  the  Respondent 
was  opened — a  large  part  of  his  evidence  was  disclosed — but  the  Appellant  kept  back 
his  evidence  so  that  its  import,  and  possibly  its  meagreness,  were  carefully  concealed 
from  the  court.  If  a.  party  were  allowed  to  prosecute  a  bill  of  exceptions  in  such  a 
case,  he  would  be  in  a  far  tetter  situation  by  violating  the  statute,  than  by  following 
it  out.  For  if  the  trial  had  proceeded,  and  tlie  Appellant  produced  any  evidence, 
the  court  would  have  been  bound  tO'  refuse  a  new  trial,  if  tliat  evidence  had  been 


*  By  that  section  it  is  enacted,  that  "  it  shall  be  CMupetemt  tO'  the  counsel  for  tlie 
party  at  tlie  trial  of  any  issue  or  issues  to  except  toi  the  opinion  and  direction  of  tlie 
Judge  or  Judges  before  whom  the  same  shall  be  tried,  either  as  to  the  competency  of 
witnesses,  the  admissibility  of  evidence,  or  otlier  matter  of  law  arising  at  the  trial ; 
and  that  on  such  exception  being  taken,  tlie  same  shall  be  put  in  writing  by  the 
counsel  for  the  party  objecting,  and  signed  by  the  Judge  or  Judges;  but,  notwitli- 
sta.ndint;  the  said  exception,  tlie  trial  shall  proceed,  and  the  jury  shall  give  a  verdict 
therein  for  the  pursuer  or  defender,  and  assess  damages  when  necessary ;  and  after 
the  trial  of  every  such  issue  or  issues,  the  Judge  who^  presided  shall  forthwith  present 
the  said  exception,  witli  tlie  order  or  interlocutor  directing  such  issue  or  issues,  and  a 
copy  of  the  verdict  of  the  jury  indorsed  thereon,  to  the  Division  by  which  the  said  issue 
or  issues  were  directed,  which  Division  shall  thereupon  order  the  said  exception  to  be 
heard  in  presence,  on  or  before  tlie  fourth  sederunt  day  thea-eafter." 
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plainly  defective ;  and  the  Respondent  would  then  have  been  entitled  to  ararue,  that 
the  admission  of  tlie  witnesses  excepted  to-  was  entirely  immaterial,  because  the 
Appellant's  evidence  failed  to  prove  deceit  a.iid  misrepresentation  on  the  jjart  of  tlie 
Respondent.  The  courts  of  law  in  Enn;land  will  not  grant  a  new  trial  on  the  frround 
that  evidence  had  been  admitted  whicii  ouijht  to  have  been  rejected,  if,  exclusive  of 
such  evidence,  there  be  enough  to  warrant  the  finding  of  the  jury.  Doe  d.  Lord 
Teynliam  v.  Tyler  (6  Bingh.  561).  In  the  case  of  Alexander  v.  Barker  (2  Cronip.  and 
Jer.  133)  the  rejection  of  evidence,  which,  if  admitted,  would  merely  prove  a  fact 
established  by  other  evidence,  was  lield  to  be  no  ground  for  a  new  trial.  The  same 
principle  has  governed  tlie  decision  of  the  Scotch  courts  in  reference  to  new  trials 
(see  3  Murray,  pp.  367  and  529).  The  first  issue  in  this  case  was  proved  by  a  mass  of 
evidence  quite  irresistible.  The  second  issue  was  properly  the  Appellant's  issue;  if 
hff  had  produced  any  evidence,  the  Respondent  would  have  had  it  in  his  power  tO'  show, 
that  it  was  altogether  trifling  and  inconclusive,  or  that  it  was  repelled  by  the  [426] 
Respondent's  proofs,  altogether  independent  of  the  evidence  to  wiiich  exception  wiia 
taken. 

It  is  difficult  to  understand  tJie  exact  nature  of  the  objection  taken  at  the  trial, 
and  set  forth  in  the  bill  of  e-xceptions,  to  the  admissibility  of  the  witnesses  in  question. 
It  is  necessary  to  know  precisely  the  grounds  on  which  a  (larty  asks  for  a  new  trial, 
before  he  is  allowed  to  gain  an  object  involving  such  serious  consequences  tO'  his 
adversary,  both  as  regards  delay  and  expense.  Has  the  Appellant  stated  any  reason 
for  holding  tlie  witness  in  question  inadmissible?  He  has  set  forth  in  his  bill  tliat  tlie 
witness  was  incompetent  in  respect  that  he  was  a  partner  of  the  said  Edinburgh, 
Glasgow,  and  Alloa  Glass  Company,  and  as  such  partner  was  materially,  directly, 
and  immediately  interested  in  the  issue  of  this  action,  inasmuch  as  it  was  for  the 
interest  of  tlie  witness  that  tlie  Respondent,  being  still  a  partner  of  th)e  company, 
should  obtain  decree  in  terms  of  tlie  libel  in  this  action.  The  glass  company  were  not 
parties  to  the  action  in  any  shape,  and  therefore  the  objection  to  the  witness  cannot 
rest  on  that  ground ;  neither  is  it  pretended  that  the  witness  was  liable  with  the 
Respondent  in  the  expenses  of  the  suit,  or  was  connected  with  him  by  relationship. 
A  party  taking  an  exception  to  the  admissibility  of  evidence  is  bouiud  to  set  forth  nu 
record,  in  clear  and  unequivocal  terms,  the  grounds  in  law  or  fact  on  whicli  he  rests 
his  objection.  He  is  bound  to  doi  so  in  justice  to-  the  ]iresiding  judge,  who'  is  called 
on  to  dispose  of  the  objection  ;  and  he  is  doubly  bound  to  do  so  in  justice  to  his 
adversary,  whose  interests  are  so  deeply  involved. 

The  court,  in  judging  of  an  objection  to  the  admissibility  of  a  witness  on  the 
ground  of  interest  in  the  suit,  cannot  travel  out  of  the  bill  of  exceptions  to  [427]  see 
whether  in  fact  there  is  such  an  interest.  But  in  this  bill  of  exceptions  no  interest 
is  stated,  on  tlie  ground  of  which  tlie  witness  could  be  rejected,  and  the  objection 
stated  by  tlie  Appellant  was,  in  any  view  tliat  can  possibly  be  taken  of  it,  utterly 
groundless  in  itself,  and  was  properly  overruled  bj'  the  presiding  judge.  The  alleged 
interest  in  the  shareholders  was,  on  the  Appellant's  own  showing,  totally  insufficient 
to  disqualify  any  witness.  His  plea  of  interest  came  to-  this — "  It  was  the  interest  of 
all  the  shareholders  to  make  the  Appellant  a  partner  of  the  company,  because  it  was 
bankrupt  in  its  stock ;  large  contributions  were  necessary  for  loss ;  and  it  was 
advantageous  for  the  compaiU}'  to  have  a  new  partner  like  the  Appellant,  liable  for 
that  loss,  instead  of  the  Respondent,  who  was  previously  liable  for  his  own  original 
shares."  No  doubt,  if  tlie  Respondent  had  been  bankrupt,  then  the  Appellant  might 
have  pleaded  that  the  sliareliolders  had  an  interest  in  getting  one  hundred  sliares 
of  the  stock  transferred  from  him  tO'  a  solvent  partner.  But  as  no  such  averment  was 
made,  it  must  be  held  that  tlie  Respondent  was  just  as  able  to  pay  any  contribution 
on  the  stock  as  tlie  Appellant  was.  If  a  question  arose  in  any  of  the  English  courts 
respecting  the  sale  of  a  few  shares  of  any  of  the  great  mercantile  companies,  such 
as  the  Bank  of  England,  tlie  fire-offices,  or  even  any  of  the  later  joint-stock  companies, 
could  an  objection  of  interest  be  gravely  stated  in  a  trial  respecting  specific  shares, 
if  any  of  the  conferences  relative  to  the  bargain  were  proposed  io  be^)i'bived  by 
witnesses  who  had  no  connexion  with  the  parties,  except  holding  other  shares  in  the 
same  company?     The  law'  of  England  and  of  Scotland  is  the  same  on  this  point. 

In  this  case  it  was  more  the  interest  of  tlie  shareholders  to  have  the  Respondent 
continued  as  their  [428]  partner,  than  the  Appellant,  who  was  so'  recently  under 
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sequestration  as  partner  of  a  banking  company.  There  was  not  a  shadow  of  reason 
for  tlie  sharelioldere  preferring  the  Appellant  to  the  Respondent,  and  therefore  tliere 
was  no  reason  to  hold  the  witnesses  as  interested,  or  even  to  find  them  biased  as  if  tliey 
had  been  ordinary  creditors  of  the  Respondent.  It  is  laid  down  in  a  book  of  great 
autliorit)'  that  "  a  mere  contingent  benefit  which  may  result  to  the  witness  from  the 
event  of  the  suit,  (as  tliat  it  may  possibly  lie  more  easy  for  him  to  establish  his  own 
claim,  in  case  the  part}'  calling  him  should  succeed,)  cau  only  affect  his  credit,  and  not 
his  competency,  unless  the  verdict  would  be  evidence  for  him  (Phillipps  on  Evidence, 
c.  5,  s.  1)  ;  and  Lord  Eldon,  in  the  case  of  Vaughan  v.  Worrall  (2  Swanst.  o'.t5),  said, 
"  The  interest,  to  disqualify,  must  be  a  direct  interest  in  the  event  of  tlie  cause  ;  and 
courts  of  justice  have  of  late  struggled  to  convert  objections  tO'  the  competence,  into 
objections  to-  credit."  And  in  the  Scotch  courts  the  same  doctrine  has  been  held,  as 
in  the  case  of  the  Earl  of  Fife  it  was  settled,  that  "  it  is  a  direct,  not  a  contingent, 
interest  that  disqualifies  a  witness.  A  person  who'  is  liable  in  damages,  whichever 
way  his  evidence  is  given,  is  a  competent  witness  "  (Murray,  pp.  1-30  and  144). 

But  there  is  still  a  separate  ground,  besides  the  absence  of  interest,  on  which  the 
witnesses  objected  to  would  be  admissible.  The  facts  to  which  they  were  called  to 
speak,  were  those  which  fell  specially  within  their  knowledge,  and  which  no  other 
witness  could  be  held  to  be  so  fulh-  and  accurately  acquainted  witii.  In  Middleton 
V.  Frust  (4  Carr.  and  P.  16),  it  was  held,  that  an  inhabitant  of  a  parish  was  a  com- 
petent witness  to-  prove  payments  of  rates  tO'  tlie  collector,  ex  necessitate.  [429]  The 
facts  here  brought  the  witnesses  objected  to  within  that  rule.  The  Appellant  alleged, 
that  he  had  purchased  the  shares  on  the  false  aiid  deceitful  representations  of  the 
Respondent  alone,  and  in  utter  ignorance  of  the  affairs  of  the  company.  But  the 
partners  and  directors,  who  best  knew  tlie  affairs  of  the  company,  completely  negatived 
that  averment,  and  proved  that  the  Appellant  had  applied  in  all  proper  quarters  to 
get  the  necessary  information  respecting  the  affairs  of  the  company.  It  would  be 
strange  if  the  best  evidence  to  prove  the  state  of  facts  on  such  a  point  were  to  be 
excluded. 

The  bill  of  exceptions  was  properly  disallowed  on  this  further  ground,  that 
enough  was  proved  aliunde,  and  exclusive  of  tlie  witnesses  objected  to,  in  order  to 
entitle  the  Respondent  to  a  verdict.  It  was  clearly  established  by  tlie  witnes.ses  to 
whom  no  objection  was  made,  tliat  tlie  Appellant  had  been  resident  at  the  seat  of  the 
works  for  many  years,  tliat  he  was  incessant  in  his  inquiries  of  directors,  partners, 
and  workmen  respecting  the  prospects  of  the  company. 

Lord  Brougham  : — My  Lords,  I  do  not  think  it  is  necessary  to  give  your  Lordships 
the  trouble  of  going  through  the  arguments  in  this  case.  I  am  clearly  of  opinion  that 
the  interest  of  the  witnesses  objected  to  in  tliis  case  is  not  that  direct  and  immediate, 
and  substantial,  and  pecuniary  interest  which  would  disqualify  any  of  those  witnesses 
from  giving  evidence  on  this  trial.  I  think  the  Court  below  have  properly  admitted 
this  evidence,  and  I  am  satisfied  that  there  are  some  cases  referred  to  in  the  argument 
which  afford  a  precedent  for  what  has  been  done  in  the  Court  below. 

The  appeal  was  ordered  to  he  dismissed,  with  costs. 


[430]  APPEAL 

From  the  Court  op  Chancery  in  Ireland. 

The  Rev.  MARCUS  MONCK,  Clevk,—Appella?>t;  CHARLES  HENRY  PAGET,  Esq.; 
SIR  CHARLES  PAGET,  and  Dame  ELIZABETH,  his  Wife;  DOMINICK 
BROWNE,  Esq.,  and  CATHERINE,  his  Wife;  and  HENRY  GEO.  MONCK 
BROWNE,  an  Infant,  by  his  next  Friend, — Respuiidents. 

[Mews'  Dig.  i.  355  ;  S.C.  9  Bli.  N.S.  506.] 

G.    P.    Monck's   estates   in    Irelajid — being   cliarged    with   a  jointure    for    Lad}- 
Araminta,  his  wife,  by  their  marriage  settlement,  whereby  also  he  covenanted 
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for  payment  to  her  of  the  sum  of  £300,  by  his  heirs,  executors  or  adminis- 
trators, out  of  his  real  or  personal  estate,  inuuediately  after  his  decease — were, 
in  the  year  1777,  settled  to  his  own  use  for  life,  with  remainder  to  Henry 
Monck,  his  eldest  son,  in  fee,  subject  to  a  trust  term  for  raisiiifir  a  sum  to  be 
applied  as  by  deed  or  will  he  should  ap|ioint.  lie  died  in  1804.  having:  by  his 
will  Ijequeathed.  among  other  thinps,  all  rents  and  arrears  of  rent  due  to  him 
to  Lady  A.,  her  executors  and  administrators,  and  he  appointed  her  solo 
executrix.  Lady  A.  declined  to  prove  the  will :  Henry  Monck  obtained  letters 
of  administration,  with  the  will  annexed,  received  the  rents,  etc..  and  died  in 
1815,  having  by  his  will  devised  all  his  real  estates  to  trustees  for  the  use  of  his 
two  daughters,  their  husbands  and  issue  respectively,  in  strict  settlement, 
subject  to  a  trust  term  for  raising  a-  fund  to  pay  his  debts,  legacies  and 
annuities  ;  and  he  tliereby  directed  payment  of  £200  a-year  to  Lady  A.  and 
her  assigns  for  her  life,  in  addition  to  her  jointure  ;  and  gave  her  a  legacy  of 
£500,  payable  in  twelve  months  after  his  decease;  and  he  gave  an  annuity  of 
£400  a-year  to  Ann  Monck,  his  sister,  in  ca.se  slie  survived  Lady  A.,  and  upon 
condition  of  her  releasing  his  real  [431]  estates  from  all  claims  :  and  he  ap- 
pointed Lady  Elizabeth,  his  wife,  his  executrix.  She  proved  the  will,  and  filed  a 
bill  in  Chancer}'  against  Lad}'  A.  and  Ann  Monck.  against  the  testamentary 
trustees  of  the  last-mentioned  term,  and  of  the  inheritance  of  the  devised  estates, 
and  against  the  persons  beneficially  interested  therein,  praying  that  the  trusts 
of  the  will  miglit  be  carried  into  execution,  and  that  accounts  might  be  taken  of 
the  debt.s  and  legacies  of  the  testator,  and  of  the  cljarges  affecting  the  real 
estates,  etc.  Lady  Araminta.  in  her  answer,  claimed  to  he  entitled  to  receive 
out  of  the  real  estates,  in  additiom  to  her  jointure,  the  said  sum  of  £300.  witli 
interest  from  her  husband's  death  ;  and  the  said  annuity  of  £200  and  legacy 
of  £500.  together  with  all  the  rents  and  arrears  that  were  due  to.  G.  P.  Monck 
at  his  death,  and  a  proportionate  value  of  the  timber  planted  by  him  on  the 
devised  estates. 

The  usual  decree  for  an  account,  etc.  having  been  made  in  1818.  and  Lady  A. 
having  died  before  any  further  steps  were  taken  in  the  cause,  Ann  Monck, 
her  residuary  legatee  and  sole  evecutrix,  proved  lier  will  and  carried  in  a 
charge  before  the  Master  in  pursuance  of  the  decree,  and  thereby  claimed  as 
such  executrix  the  annuity  of  £200  and  the  legacy  of  £500.  omitting  the 
other  claims  made  in  Lady  A.'s  answer;  and  in  her  own  right  she  claimed 
the  annuity  of  £400.  offering  to  relea.se  the  estates  of  Henry  Monck  from  all 
other  claims.  A  final  decree  was  made  in  that  cause  in  1821,  and  enrolled  in 
1822.  In  18-31  a  second  suit  was  instituted  for  sale  of  part  of  the  deivised 
estates,  and  a  decree  to  that  effect  was  made,  and  enrolled  in  1832. 

In  1834  Marcus  Monck,  the  second  son  of  G.  P.  and  Lady  A.  Monck,  having  in  1832 
obtained  administration  de  bonis  noii  to  their  respective  estates,  and  .also  to 
the  estate  of  his  sister,  Ann  Monck,  who  died  in  1830.  moved  the  Master  of 
the  Rolls  for  leave  to  prove  before  the  Master  in  the  first  cause  tlie  unproved 
demands  of  Lady  A.,  or  to  file  a  suppleinentai  bill,  which  motion  being  refused, 
he  then  moved  the  Lord  Chancellor  for  leave  to  file  a  sujiplemental  bill,  or 
such  other  bill  as  he  might  be  advised.  That  motion  [432]  also  was  refused. 
Upon  appeal  from  his  Lordship's  order,  the  Appellant  souglit  to  make  a  case 
for  leave  to  prove  before  the  Master,  under  the  decree  of  1821.  the  unproved 
demands  of  Lady  A.,  or  for  a  bill  of  review.  Held  Iiy  the  Lords,  without  giv- 
ing any  judgment  on  the  merits,  that  the  Lord  Chancellor  properly  refused  the 
motion  for  leave  to  file  a  su]>plemental  bill,  and  that  the  appeal  was  irregular 
in  point  of  form,  iu  asking  for  relief  which  was  not  asked  of  the  Court  below, 
the  order  of  the  Master  of  the  Rolls  refusing  that  relief  not  being  appealed 
from. 

Previous  to  the  marriage  of  George -Paul  Monck,  esq.,  with  the  Lady  Araminta, 
his  wife,  (the  father  and  mother  of  tlie  Appellant),  a  marriage  settlement  was 
executed  (dated  the  22d  of  April  1755).  whereby  the  estates  of  the  said  G.  P.  Monck, 
situated  in  tlie  county  of  Westmeath  in  Ireland,  were  settled  on  him  and  tlie  issue 
male  of  the  marriage  in  strict  settlement,  charged  with  a  jointure  of   £800  a  year 
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for  the  Lady  Araminta,  payable  half  yearly  ;  and  (I.  P.  Monck  thereby  covenanted, 
tliat,  in  case  she  should  survive  him,  his  heirs,  executors  or  administrators,  should, 
out  of  his  real  or  personal  estate,  pay  her  ,£:500  immediately  after  his  decease.  In 
the  year  1777,  G.  P.  Monck  and  Henry  Monck,  the  eldest  son  of  the  marriage,  suffered 
a  recovery  of  the  settled  estates,  and  by  deed  declaring  thie  uses  of  the  reco'very, 
(dated  tlie  3d  of  December  1777,)  they  were  limited  to  the  use  of  trustees  for  a  term  of 
one  thousand  3'ears,  and  subject  thereto'  to  the  use  of  G.  P.  Monck  for  life,  with  re- 
mainder to  the  use  of  the  said  H.  Monck  in  fee.  The  trusts  of  the  term  were,  by 
sale  or  mortgage  of  the  estates,  to  raise  such  sums  of  money  (not  exceeding  £15,000), 
and  to  pay  and  apply  the  same  in  such  manner  and  for  such  purposes  as  G.  P.  Monck, 
by  any  writing  under  seal,  or  by  his  last  will,  should  direct  and  appoint. 

[433]  George  Paul  Monck  died  in  October  1804,  leaving  Lady  Araminta,  his 
widow,  and  H.  Monck,  his  eldest  son,  and  other  children,  having  by  his  will,  (dated 
the  24th  of  May  1790,)  bequeathed  all  his  ready  money,  rents,  and  arrears  of  rent 
due  and  owing  to  him  at  his  decease,  household  goods  and  furniture,  with  tlie  lease 
of  his  house  in  Bath,  and  all  his  personal  estatei,  to  Lady  Araminta,  her  executors 
and  administrators,  subject  to  the  payment  of  his  funeral  and  testamentary  ex- 
penses and  simple  contract  debts  only,  declaring  it  to  be  his  intention,  that  the  pro- 
perty so  given  to  her  should,  as  far  as  in  his  power,  be  exonerated  from  payment  of 
his  bond  debts,  judgments,  mortgages  and  other  incumbrances,  which  he  directed 
should  be  charged  on  his  real  estates  only,  and  he  appointed  her  sole  executrix  of  his 
will.  He  afterwards,  by  a  codicil,  (dated  the  25th  of  May  1792,)  restricted  the  be- 
quest of  his  household  goods  and  furniture,  with  the  lease  of  his  house  at  Bath,  to 
the  natur.al  life  of  Lady  Araminta,  bequeathing  it  over  after  her  decease  to  his 
daughter,  Ann  Monck,  her  executors  and  administratoi-s,  but  confirmed  his  will  in  all 
other  respects.  Lady  Araminta  declining  tO'  act  as  executrix,  Henry  Monck  took 
out  letters  of  administration,  with  the  will  annexed,  and  possessed  himself  of  tJie 
personal  estate,  and  received  the  rents  and  arrears  of  rent  of  the  real  estate,  owing 
to  G.  P.  Monck  at  his  deatli,  but  never,  a,s  tlie  Appellant  alleged,  accounted  for  them 
to  Lady  Araminta.  Monck. 

Henry  Monck  died  in  181.5,  having  by  his  will  deviseid  all  his  towns,  castles,  lands 
and  otlier  hereditaments,  to  the  use  of  trustees  therein  named,  for  a  term  of  four 
thousand  years ;  and  subject  thereto  he  devised  one  moiety  of  the  said  hereditaments 
to  other  trustees  in  the  will  named,  during  the  life  of  his  daughter,  [434]  the  Re- 
spondent Catherine,  wife  of  the  Respondent  Dominick  Browne,  upon  trust  to  pay  the 
rents  and  profits  of  tlie  said  moiety  to  her  separate  use,  during  her  life;  and  after 
her  decease  to  the  use  of  the  said  Dominick  Browne  for  life,  with  remainder  to  the 
use  of  their  second  son  in  tail  male,  with  divers  remainders  over  ;  and  he  devised  the 
other  moiety  of  the  said  lieireditaments,  subject  tO'  the  said  term,  to  tJie  use  of  the 
last  mentioned  trustees,  during  the  life  of  his  daughter,  the  Respondent  Elizabetli, 
wife  of  the  Respondent  Sir  Charles  Paget,  upon  similar  trusts,  for  her  separate  use; 
and  after  her  decease  to  the  use  of  Sir  C.  Paget  for  life,  with  remainder  to  tlieir 
eldest  son  in  tail  male,  with  remainders  over.  The  trusts  of  tlie  term  were  declared 
to  be,  by  sale  or  mortgage,  to  raise  such  sums  as  should  be  sufficient  to  pay  the  testa- 
tor's debts,  funeral  and  testamentary  expenses,  legacies  and  annuities.  The  testator, 
among  other  bequests,  directed  the  payment  of  £200  a  year  to  his  mother.  Lady 
Araminta.,  and  her  assigns,  during  her  life,  in  addition  toi  her  jointure  of  £800 
under  the  above  recited  settlement,  and  £400  a.  year  to  his  sister  Ann  Monck,  in 
case  she  should  survive  Lady  Araminta,  but  upon  the  express  condition,  tliat  she 
released  his  estates  from  any  claim  that  she  might  lia,ve  on  them.  He  also,  gave  a. 
legacy  of  £500  to  his  mother,  to  be  paid  at  tlie  expiration  of  twelve  months  after  his 
decease,  and  he  gave  all  his  personal  estates  and  effects  to  his  wife.  Lady  Elizabetli 
Monck,  absolutely,  and  directed  that,  if  any  of  his  debts  sliould  be  paid  out  of  his 
personal  estate.  Lady  Elizabeth  should  in  that  case  be  entitled  to  be  reimbursed  out 
of  the  premises  comprised  in  the  term  of  four  thousand  years,  and  he  appointed  her 
sole  executrix  of  his  will.  At  the  testator's  death  thet  Respondents,  Catherine  [435] 
Browne  and  Dame  Elizabeth  Paget,  were  his  only  children  and  co-heiresses  at  law. 

Lady  Elizabeth  Monck  proved  the  will,  and,  in  March  1816,  filed  her  bill  in  Chan- 
cery in  Ireland  against  Lady  Araminta  Monck,  Anne  Monck,  Dominick 
Browne  and  Catherine  his  wife,  Charles  Paget  and  Elizabeth  his 
wife,      and      Charles      Henrj'      Paget,      their      eldest      son ;      making      also      the 
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testamentary  trustees  of  the  term  of  four  tliousand  years,  the  trustees  of  the  fee  of 
the  estates,  the  incumbrancers  thereon,  and  f;evernl  others  interested  under  the  will 
of  Henry  Monck,  parties  defendants.  The  bill,  after  set-tini;  fortli  the  said  will,  and 
stating,  aiuonfi:  otlier  things,  that  the  testator  was  indebted  at  the  time  of  liis  deatli 
to  a  number  of  persons,  and  that  several  of  tliem  had  a|)]ilied  to  the  plaintiff  I'oi- 
payment  of  their  demands,  prayed  (aniong  other  things),  tiiat  the  defendants  might 
set  forth  an  account  of  the  said  real  estates  sO'  devised  as  before  stated,  and  the  right, 
title,  interest,  etc.,  they  respectively  liad  in  them,  etc.  ;  tliat  Ann  Monck  might  elect 
wliether  she  would  accept  the  said  annuity  of  ii400,  releasing  all  other  claims  which 
she  might  have  to  the  said  estates,  or  insist  upon  her  other  claims,  and  that  slie  might 
set  fortli  tlie  same  respectively;  that  an  account  might  also  be  taken  of  the  debts, 
legacies,  and  funeral  and  testamentary  expenses  of  the  testator,  and  also  of  any 
charges  affecting  the  said  lands  and  hereditaments,  and  tliat  the  several  creditors 
and  legatees  of  the  testator  might  be  at  liberty  to  come  in  before  the  Master  and 
make  proof  of  their  several  demands,  and  that  tlie  trusts  of  the  will  might  be  carried 
into  execution,  and  a  competent  part  of  the  lands  comprised  in  the  term  of  four 
thousand  years  might  be  sold  for  the  purposes  in  the  will  mentioned. 

The  different  defendants  ap];ieared  and  put  in  tJieir  [436]  answers  to  the  bill. 
Lad}'  Araminta  Monck  by  her  answer  admitted  the  will  of  Henr}'  Monck,  particularly 
the  bequests  to  her  of  tlie  annuity  of  £200,  and  the  sum  of  £500,  and,  with  reference 
to  the  estate®  devised,  she  sa.id  that  she  believed  they  were  the  same  estates  that  were 
comprised  in  the  settlement  of  April  1755,  wherebv  the  jointure  of  £800  and  the  sum 
of  £300  were  secured  to  her,  as  above  mentioned,  but  which  sum  of  £300  she  alleged 
had  never  been  paid  to  her.  She  in  her  said  answer  set  forth  the  will  of  (i.  V.  Monck, 
his  death,  and  administration  to  him  by  the  said  Heni-y  Monck,  and 
she  claimed  to  be  entitled  to  receive  out  of  the  said  real  estates,  the  two  annuities  of 
£800  and  £200,  and  the  two  sums  of  £300  and  £500,  with  interest  on  these  two  sums 
from  the  periods  when  the  same  respectively  became  payable,  together  with  all  rents 
and  arrears  of  rents  that  were  due  to  G.  P.  Monck  at  the  time  of  his  decease,  and  she 
also  claimed  such  proportion  of  tlie  value  of  the  timber  jilanted  by  G.  P.  Monck  on  the 
said  estates,  as  he  was  entitled  to  under  tlie  Irish  statutes  in  that  behalf  :  she  also 
claimed  all  the  residue  of  his  personal  property,  after  payment  of  his  simple  contract 
debts,  etc. 

Ann  Monck  also  by  her  answer,  admitted  the  will  of  Henry  Monck,  especially  the 
bequest  to  her  of  the  annual  sum  of  £400,  and  she  claimed  that  annuity,  and  brought 
forward  several  other  claims  against  tlie  said  estates,  and  declined  to  elect  as  prayed 
by  the  bill  until  her  rights  and  claims  were  ascertained. 

These  answers  were  replied  to,  but  no  evidence  was  gone  into,  and  the  cause  coming 
on  to  be  heard  on  bill  and  answer  in  Nov.  1818,  a  decree  was  made  whereby  it  wa,s 
ordered,  among  other  things,  that  the  Master  should  take  an  account  of  the  debts, 
legacies  and  funeral  expenses  of  the  testator  Henry  Monck,  and  [437]  also  an  account 
of  tlie  debts,  charges,  and  incumbrances  affecting  his  real  estates,  and  of  the  rents 
and  profits  thereof,  etc.  And  it  was  declared  that  Ann  Monck  was  bound  to  make  her 
election  between  tJie  reversionary  annuity  bequeathed  to  her  bj'  his  will,  and  her 
other  claims  in  the  pleadings  mentioned  affecting  the  estates,  before  she  was  jier- 
mitted  to  file  any  charge  in  the  Master's  office  under  tlie  decree ;  and  it  was  further 
ordered,  that  all  creditors  and  legatees  of  Henry  Monck.  and  all  jiersons  having  debts, 
charges  and  incumbrances  affecting  liis  estates,  should  iiave  liberty  to  come  in  before 
the  Master  to  prove  the  same. 

Ladv  Araminta  Monck  died  in  1818,  soon  after  the  pronouncing  of  the  decree, 
and  before  any  further  proceedings  were  had  in  the  cause,  having  by  her  will  ap- 
pointed her  daughter,  the  said  Ann  Monck,  her  sole  executrix,  who  accordingly 
proved  the  will,  but  no  bill  of  revivor  was  filed  in  the  said  cause,  for  the  purpose  of 
bringing  her,  a,s  tlie  personal  representative  of  Lady  Araminta  Monck,  before  the 
Court. 

Ann  Monck.  in  July  1819,  carried  into  the  Master's  office,  iier  charge  under  the 
said  decree,  and  thereby  claimed  tO'  be  entitled,  as  the  exet-utrix  of  Lady  Araminta 
Monck,  to  the  arrears  of  the  annuities  of  £800  and  of  £200,  and  also  to  the  legacy 
of  £500,  with  the  interest  due  thereon.  She  also  elected  to  take  the  annuity  of  £400, 
bequeathed  to  lier  by  Heni-y  Monck,  and  ofl'ered  to  release  his  e-state  from  any  other 
claim  that  she  might  have  thereon.     But  she  did  not,  either  by  iier  said  charge,  or 
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otherwise,  in  her  lifetime,  bring  forward  the  several  other  claims  set  forth  by  Lady 
Araminta  Monck  in  her  answer. 

The  Master  by  his  report  (dated  Januaay  1821)  found  that  Ann  Monck  was  en- 
titled, as  executrix  of  Lady  Araminta,  to  an  arrear  of  £500,  on  foot  of  the  [438] 
said  annuity  of  £200,  and  also  to  the  legacy  of  £500  bequeatlied  to  her  by  Henry 
Monck,  with  interest  on  both  sums,  and  that  she  was  also  entitled  under  Henry 
Monck's  will  to  her  annuity  of  £400. 

No  exceptions  were  taken  to  tlie  report;  tlie  cause  came  on  for  further  directions 
Ti  March  1821.  when  by  a  decree  then  pronounced,  and  which  was  enrolled  in  Nov. 
1822,  it  was,  amongi^i  other  things,  ordered  and  decreed,  that  the  Respondents 
Dominick  Browne  and  Catherine  liis  wife.  Sir  Charles  Paget  and  Elizabeth  his  wife. 
or  some  one  of  them,  should  pay  to  the  plaintiff  and  the  several  defendants  and 
creditors  their  respective  demands,  with  interast,  and  also  tlie  costs  of  the  defendants ; 
or  in  default  thereof,  that  the  Master  should,  within  six  months,  sell  the  several 
towns  and  lands  comprised  in  the  said  term  of  four  thousand  years,  for  the  residue 
of  the  term,  for  the  purpose  of  paying  the  incumbrances. 

No  sale  took  place  under  that  decree.  In  Noveuiber  1831  the  Respondents  filed 
liieir  bill  against  Lady  Elizabeth  Monck,  and  the  trustees  of  the  fee  of  the  real 
estates  under  Henry  Monck's  will.  The  bill  set  forth  the  will  of  Heni-y  Monck.  his 
death,  and  the  probate  of  his  will  by  Lady  Elizabeth  Monck,  the  original  bill  filed  by 
her,  the  said  order  of  November  1818,  the  Master's  report,  and  the  said  final 
oecree  of  March  1821  ;  a,nd  it  stated,  that  the  Respondent  Henry  George  Monck 
Browne  was  born  after  the  date  of  the  decree,  and  that  under  the  limitations  of  the 
said  will  he  was  entitled  to  an  estate  tail  in  a  moiety  of  the  said  estates  upon  tlie 
decease  of  the  survivor  of  Catherine  and  Dominick  Browne,  and  that  no  sale  had 
been  iiad  of  the  estates  comprised  in  the  said  term,  and  that  it  would  be  greatly  for 
(he  benefit  of  all  parties  interested  in  the  said  estates  that  a  sale  of  the  fee  and  in- 
heritance of  a  [439]  competent  part  tliereof  should  take  place  with  the  said  trust 
term,  instead  of  the  said  trust  term  only,  and  that  the  money  arising  from  such 
sale  should  be  applied  in  payment  and  discharge  of  the  debts,  charges,  and  incum- 
brances affecting  the  said  estates.  The  bill  accordingly  prayed  that  the  fee  and  in- 
heritance of  the  hereditaments  and  premises  in  the  said  trust  term  contained  might 
be  decreed  to  be  sold,  and  that  the  proceeds  might  be  applied  tO'  discharge  all  debts 
and  incumbrances  affecting  the  same. 

The  defendants  to  that  bill  having  put  in  their  answers,  the  cause  came  on  to  be 
heard  upon  bill  and  answer  in  May  1832,  when  it  was  ordered  and  decreed  as  prayed. 
That  decree  was  enrolled  in  the  November  of  the  same  year.  Ann  Monck  died  in 
September  1830.  The  Appellant  obtained  letters  of  administration  de  hnnh  non 
to  the  estate  of  Lady  Araminta  Monck,  and  administration  to  the  estate 
of  Ann  Monck,  in  February  1832  ;  and  he  also  obtained  letters  of  ad- 
ministration de  bonis  non.  with  the  will  annexed,  of  his  father  G.  P.  Monck.  On 
the  20th  of  January  1831,  the  Appellant,  as  administrator  of  Lady  Araminta  Monck, 
moved  the  Master  of  the  Rolls  in  Ireland,  in  pursuance  of  notice  entitled  in  both 
causes  of  Monck  v.  Browne  and  Paget  v.  Monck,  "  that  he  miglit  he  at  lUierty  to  go 
hefore  the  Master  in  the  said  first  cause,  and  file  a  charge  and  proceed  thereunder 
to  prove  the  several  unproved  demands  made  by  the  Lady  Araminta  Monck  in  her 
said  answer,  (viz.  first,  her  claim  of  £300  with  interest,  under  the  settlement  of  1755  ; 
serotidly,  her  claim  on  foot  of  rents,  and  arreai-s  of  rents  of  the  lands  and  premises 
in  the  said  settlement  and  pleadings  mentioned,  which  were  due  to  G.  P.  Monck  at 
the  time  of  his  decease,  and  by  him  bequeathed  tcf  Lady  Araminta,  subject  only  to  his 
simple  contract  debts,  and  [440]  funeral  and  testamentary  expenses,  and  which,  to  tbe 
amount  of  £7084  Is.  lid.,  were  received  and  retained  by  Henry  Monck  as  his  per- 
yonal  representative :  and  t/iirdly,  her  claim  to  G.  P.  Monck's  proportion  of  the  value 
of  the  timber  trees  planted  by  him  on  the  said  estates  as  tenant  for  life  thereof, 
pursuant  to-  statute  in  such  case  made  and  provided,  and  which  said  several  claims 
vere  by  inadvertence  omitted  tO'  l)e  proved  by  Ann  Monck.  tlie  former  personal 
representative  of  Lady  Araminta  in  the  cause  of  Monrk  v.  Browne,  and  which  she 
^vas  entitled  to  prove  against  the  oiitstanding  estates  of  H.  Monck  ;)  or  otherwise,  that 
tlie  Appellant,  as  such  perso7iaJ  re/n-esentative  of  Lady  Araminta  Monck,  might  be 
at  liberty  to  file  a  supplemental  bill,  or  such  otlier  bill  as  he  might  be  advised,  for 
the  purpose  of  establishing  such  demands,  etc. 
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Tlie  Master  of  tlie  Rolls  declined  to  make  any  order  on  tliat  motion. 
On  tlie  31st  Januaiy  IcS.'Vl.  the  Apiiellaut,  pursuant  to  notice  entitled  in  botli 
causes  and  served  on  the  Respondents,  moved  the  Lord  Chancellor  of  Ireland  "  fur 
liberty  to  file  a  supphinentnl  hill  in  the  first  mentioned  cause,  or  suc/i  other  bill  as 
he  miarlit  be  advised,  for  the  purpose  of  establishing  the  several  unproved  and  un- 
adjudicated  claims  made  bv  Lady  Arauiinta.  Monck  in  her  answer  in  that  cause, 
and  as  specified  in  the  Appellant's  affidavit  tiled  in  that  cause  on  the  11th  of  January 
instant,  or  for  sucli  other  order  us  to  his  Lordship  should  seem  meet,"  etc. 

Two  affidavits  were  read  in  support  of  this  motion  :  one  of  them,  being  the 
'-•ffidavit  of  the  Appellant,  and  entitled  in  the  first  cause,  and  which  was  also  used  in 
support  of  the  motion  before  the  Master  of  tlie  RoUs,  was  to  this  effect: — It  stated 
the  bill  in  the  first  mentioned  cause,  the  answer  of  Lady  Araminta.  Monck  [441] 
thereto,  and  the  decree  of  November  1818  therein  pronounced,  and  tliat  Lady  Ara- 
minta. died  before  anj'  furtlier  proceeding  was  taken  therein,  having  appointed  the 
b-aid  Ann  Monck  her  executrix.  It  then  stated  that  Ann  Monck  filed  her  charge 
in  the  said  cause  as  hereinbefore  mentioned,  but  omitted  the  several  other  claims 
made  by  Lady  Araminta  in  her  answer  ;  tliat  is  to  say,  the  said  claim  of  £:500  with 
-nterest  from  the  death  of  G.  P.  Monck,  all  or  any  claim  on  foot  of  the  rents  and 
n  rears  of  rents  of  tlie  said  settled  and  devised  estates  due  to  him  at  the  time  of  his 
decease,  and  amounting  to  £7084  Is.  lid.;  and  also  the  claim  of  the  value  of  the 
timber  trees  planted  by  G.  P.  Monck  on  the  said  settled  and  devised  estates  as  tenant 
for  life  thereof,  and  which  amounted  to  the  sum  of  £5000  ;  the  affidavit  then  stated 
the  Master's  report  of  January  1821,  the  said  decree  of  March  1821,  and  the  pro- 
ceedings in  the  second  cause;  it  then  stated  the  deatli  of  Ann  Monck  in  1830,  and 
that  she  had,  ever  since  the  death  of  Lady  Araminta,  her  mother,  resided  in  England, 
and  was  wholly  unacquainted  with  the  facts  relating  to  the  said  unproved  claims 
of  Lady  Araminta,  and  that  she  was  during  her  life-time  quite  incompetent  to  have 
instructed  her  solicitor  as  to  the  facts  and  proofs  incidental  to  tJiose  claims  ;  the 
affidavit  then  stated,  that  letters  of  administration,  with  tlie  will  annexed,  of  Lady 
Araminta  were  granted  to  the  Appellant  in  February  1832,  and  that  thereupon  he 
caused  application  to  be  made  to  the  solicitor  employed  by  Ann  Monck  as  such 
executrix  as  aforesaid  for  the  papers  which  liad  belonged  to  her  in  such  right ;  and 
that  considerable  delay  took  place  therein  before  tiie  Appellant's  solicitor  received 
the  same,  and  that  thereupon  very  tedious  searclies  and  inquiries  became  necessar}', 
and  were  entered  into  on  tlie  part  of  the  [442]  Appellant  in  order  to  ascertain  the 
grounds  on  which  those  unproved  claims  were  founded;  and  that  the  Appellant's 
solicitor  used  the  utmost  diligence  to  investigate  the  same. 

The  other  affidavit  read  in  support  of  the  motion  before  the  Lord  Chancellor  was 
the  affidavit  of  Mr.  Henry  Murphy,  the  Appellant's  solicitor.  It  stated,  among  other 
things,  that  in  November  1830,  the  said  Heniy  Murphy  received  instructions  from 
the  Appellant  to  procure  letters  of  administration  to-  Lady  Araminta  Monck  and  Ann 
Monck,  and  that  he  was  not  able  to  obtain  the  same  until  the  month  of  February 
1832;  that  upon  obtaining  such  administrations",  he  was  instructed  to  apply  for, 
and,  after  much  delay,  succeeded  in  obtaining  from  tlieir  solicitor  the  papers  and 
documents  in  the  first  mentioned  cause  lielonging  to  them,  and  that,  upon  inspecting 
such  papers,  it  appeared  tliat  certain  claims  made  by  Lady  Araminta  in  lier  answer, 
and  specified  in  the  affidavit  of  the  Appellant,  had  never  been  put  forward  by  her  said 
executrix.  The  affidavit  then  stated,  tiiat  the  reason  why  such  claims  were  not  put 
forward,  was,  that  Ann  Monck  and  her  solicitor  had  not  in  their  power  any  evidence 
to  prove  the  same;  and  tliat  it  appeared  by  a  case  submitted  to  counsel  by  her  said 
folicitor,  for  the  purpose  of  preparing  proofs  in  the  first  mentioned  cause,  that  Lady 
Araminta  Monck  and  Ann  Monck,  were  not  prepared  with  evidence  as  to  the  planting 
of  timber,  nor  as  to  the  arrears  of  rents,  from  waiit  of  certain  accoifnts  referred  to 
in  the  said  case,  nor  as  to  tlie  claim  under  the  said  marriage  settlement,  from  want 
of  the  original  deeds  of  April  1  755  and  of  December  1777.  The  affidavit  then  stated 
that  due  diligence  was  used  at  the  time  to  obtain  the  said  deeds,  and  that  a  notice  in 
writing  had  been  served  on  tlie  [443]  plaintiff  in  the  first  cause,  re<:|uiring  the  produc- 
tion of  the  said  deeds,  and  that  no  answer  had  been  returned  thereto,  and  that  a 
fruitless  application  and  search  had  tieen  made  for  tlie  original  accounts  on  w-hich 
the  claim  to  tlie  arrears  of  rents  was  founded.     Tlie  affidavit  fmther  stated  that,  in 
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the  months  of  July  and  October  last,  Henry  Murphy  and  the  Appellant  had  made  two 
visits  to  the  lands  in  the  pleadings  mentioned,  and -that  on  such  occasion,  Henry 
Murphy  had  discovei-ed  sufficient  evidence  to  sustain  Lady  Araminta's  claim  for  the 
planting  and  value  of  the  timber  mentioned  in  her  answer,  and  he  had  also  dis- 
covered the  name  of  the  gentleman  who  had  been  conducting  clerk  and  assistant 
to  the  land  and  law  agent  of  Henry  Monck,  and  by  his  means  obtained  access  to  the 
papers  which  had  belonged  to  the  said  testator's  agent,  amongst  which  the  original 
accounts  were  found,  and  were  then  in  the  deponent's  possession. 

The  Respondents  opposed  the  motion,  and  grounded  their  opposition  on  the 
reasons  appearing  in  the  affidavit  of  Mr,  Dobbin,  their  solicitor,  which  was  read  by 
their  counsel,  and  which  stated,  among  other  things,  tliat  the  final  decrees  in  the  two 
causes  were  enrolled  in  November  1832  ;  that  Ann  Monck,  in  her  answer  in  the  first 
cause,  relied  on  her  claims  under  the  marriage  settlement  of  G.  P.  Monck;  that 
Henry  Monck  bequeathed  the  annual  sum  of  £200  to  Lady  Araminta  during  her  life, 
and  also  a  legacy  O'f  £500  and  to  Ann  Monck  an  annuity  of  £400  during  her  life, 
upon  condition  of  her  releasing  his  estates  from  any  charge,  claim  or  demand  that 
she  might  have  thereon.  The  affidavit  then  stated  that,  about  the  1st  day  of  July 
1819,  Ann  Monck  filed  her  charge  under  the  first  decree  in  her  own  right,  and  as 
executrix  of  Lady  Araminta,  claiming  as  above  mentioned  :  that  the  said  [444] 
charge  was  duly  proved,  and  the  amount  thereof,  and  of  the  annuity  of  £400,  had 
been  paid  from  time  to  time  out  of  the  funds  in  the  cause,  partly  to  Ann  Monck,  and 
partly  to  the  Appellant  since  her  decease ;  that  Lady  Araminta  Monck,  by  her  last 
wiU  bequeathed  to  Ann  Monck  £3000,  to  the  Appellant  £1000.  and  the  residue  of 
her  estate  and  effects  to  Ann  Monck.  and  appointed  her  executrix.  The  affidavit 
further  stated,  that  the  deponent  wa.s  altogether  unacquainted  with  the  demands 
stated  in  the  Appellant's  affidavit:  that  all  the  persons  who  must  have  been  ac- 
quainted with  the  facts  relating  to  the  said  demands  were  dead. 

The  Lord  Chancellor,  by  an  order  bearing  date  the  said  31st  day  of  January  1834, 
refused  the  motion,  with  costs. 

The  petition  of  appeal  prayed  that  that  order  be  reversed,  or  that  the  Appellant 
might  have  such  other  relief  in  the  premises  as  to  this  House  should  seem  meet. 

Mr.  Wigram  and  Mr.  Lancelot  Shadwell,  for  the  Appellant : — The  unproved  claims 
of  Lad}-  Araminta.  Monck,  which  her  personal  representative  seeks  to  establish  against 
the  real  estates  of  Henry  Monck,  consist,  first,  of  the  sum  of  £300,  with  interest  from 
the  death  of  G.  P.  Monck.  in  1804  ;  secondly,  of  the  rents  and  arrears  of  rent  that  were 
due  to  him  from  those  estates  at  the  time  of  his  death,  which  exceeded  £7000,  as 
appears  from  the  agent's  accounts  :  and,  thirdly,  of  such  proportion  of  the  value  of 
the  timber  planted  by  him  on  the  estates,  as  lie  himself  was  entitled  to  as  tenant  for 
life  under  the  Irish  statutes  for  encouraging  the  planting  of  timber  trees.  To  the 
first  of  these  claims  she  was  entitled  under  the  covenant  in  her  marriage  [445] 
settlement,  by  which  her  husband  bound  his  heirs  and  executors  to  pay  that  sum  out 
of  his  real  and  personal  estate  inimedi.ately  after  his  death.  By  his  will  he  exonerated 
his  personal  estate  from  specialty  debts,  and  directed  them  to  be  paid  out  of  the  real 
estates,  which  had  been  demised  for  a  term  in  trust  to  raise  money  for  such  payments. 
Henry  Monck  was  both  heir  and  executor,  and  in  either  character  bound  by  the 
covenant,  but  he  never  paid  that  debt.  The  rent  and  arrears  of  rent  were  expressly 
bequeathed  to  Lady  Araminta,  and  the  general  bequest  tO'  her  of  tlie  personal  estate, 
carried  her  husband's  proportion  of  the  value  of  the  timber  planted  by  him. 

These  were  all  subsisting  charges  on  the  estate®  at  the  time  of  the  decease  of 
Henry  Monck.  Those  who  represent  him  and  his  estates,  cannot  object  that  Lad}' 
Araminta's  representatives  have  not  made  these  claims  in  due  time,  for  as  he  was 
both  heir  and  acting  executor  of  his  father,  and  received  the  rents  and  possessed  him- 
self of  tlie  personal  estate,  he  ought  to  have  discharged  those  liabilities.  On  his  death 
in  1815,  in  answer  to  the  bill  then  filed.  Lady  Araminta  distinctly  set  forth  her 
claims. 

[Lord  Brougliani :  This  appears  t«i  lie  an  appeal  motion.  I  do  not  remember  such 
an  appeal  in  this  House,  but  I  do  not  deny  our  jurisdiction.] 

■The  form  is  as  your  Lordship  has  state'd  :  an  appeal  motion  was  made  to  tlie  Lord 
Chancellor  of  Ireland,  for  leave  to  file  a  supplemental  bill  to  establish  those  claims, 
the  Master  of  the  Rolls  having  refused  to  make  any  order  on  a  former  motion  made 
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before  him  partly  for  tlie  same  purpose.  There  was  unquestiouably  a  valid  charge 
in  respect  of  those  claims  on  the  estates  of  Heniy  Jlonek,  capable  of  Ijeiiig  enforced 
at  the  [446]  time  of  his.  death.  He  devised  the  estates  to  trustees,  subject  to  a  term 
also  in  trust,  and  seventeen  3'ears  have  elapsed  since  Lady  Arauiinta.'s  death;  but  a 
lapse  of  twenty  years  even  will  not  bar  equitable  claims  in  circumstances  not  afford- 
ing presumption  of  satisfaction:  I'icl-erinq  v.  Lord  Stamford  (2  Ves.  jun.  272  and 
581). 

[Lord  Brougham:  Why  limit  yourselves  to  twenty  years?  There  is  no  fixed 
limitation  of  time.  In  one  case  a  lapse  of  thirty-eight  years  was  held  to  be  no  bar 
under  tli©  circumstances  ;  in  another,  thirty-five  years  did  not  bar  equitable  claims  ; 
yet  in  a  case  in  tliis  House,  nineteen  years  were  held  to  bar  a  claim  under  a  bond, 
though  twenty  years  constitute  the  limitation  in  case  of  a  bond.] 

No  objection  can  therefore  be  made  to  these  claims  on  the  ground  of  delay.  The 
period  of  twenty  years  was  mentioned,  because  the  lapse  of  that  period  was  set  up  as 
a  bar  by  the  Respondents. 

Another  objection  made  to  these  claims  is.  that  Ann  Monck,  in  the  charge  filed 
by  her  in  the  Master's  office,  "  released  the  estates  of  Henry  Monck  from  any  other 
charge,  claim  or  demand  whatsoever  that  slie  may  have  thereon,  save  and  e.xcept  the 
several  claims  thereinbefore  set  forth."  But  Ann  Monek's  charge,  whereby  she 
elected  to  take  her  annuity  of  £400,  in  preference  to*  the  various  claims  which  she 
had  set  forth,  in  lier  answer  to  the  first  bill,  against  the  estates  of  Henry  Monck, 
related  only  to  what  she  so  claimed  in  her  own  right,  by  virtue  of  her  father's  mar- 
riage settlement,  and  alleged  dealings  between  him  and  H.  Monck,  and  not  to  what 
■she  claimed  as  representative  of  Lady  Araminta;  and  the  claims  released  by  her 
■were  those  which  Heni'y  Monck  directed  by  his  will  to  be  released,  which  were  her  own, 
and  could  not  [447]  refer  to  these  of  Lady  Araminta.  If  the  lapse  of  time  and  the 
enrolment  of  the  decrees  be  put  out  of  the  case,  that  release  cannot  prevent  Lady 
Araminta's  representative  from  proceeding  to  prove  these  claims. 

As  to  the  enrolment,  the  terms  of  the  decree  ■were  of  so  specific  a  nature  as  not 
to  prevent  any  one,  who^  had  a  debt  to-  prove,  from  coming  in  aftei-wards.  It  is 
not  unusual  to<  let  creditors  go  before  the  Master  to  substantiate  claims,  after  a 
long  lapse  of  time,  while  any  part  of  the  fund  remains  in  court.  Gillespie,  v. 
Alexander  (3  Russ.  130) ;  Grelg  v.  SomerviUc  (1  Russ.  and  Myl.  338) ;  Lashhy  v. 
Hogg  (11  Ves.  602).  We  ask  no  more  than  was  granted  in  those  cases;  we  had  a 
valid  claim  at  the  death  of  Heniy  Monck.  These  claims  are  not  barred  by  time, 
which  is  to  be  computed  from  the  death  of  Henry  Monck,  whO'  by  his  will  must  be  taken 
to  have  recognised  every  debt  due  frO'm  him  or  affecting  his  estates.  The  time  that 
elapsed  before  his  death  cannot  be  taken  to  run  against  debts  which  he  charged  on 
his  real  estates. 

It  may  be  asked,  why  did  we  not  take  out  letters  of  administration  sooner?  It 
is  not  necessary  for  us  to  account  for  the  delay,  it  is  enough  that  we  are  creditors 
whose  claims  are  not  barred  by  lapse  of  time,  or  presumption  of  satisfaction,  and 
we  have  a  right  to  proceed  to  establish  them.  But  the  delay  is  easily  accounted 
for;  Lady  Araminta  made  the  claim  by  her  answer  in  1818.  Ann  Monck,  her 
•executrix,  in  order  to  prove  the  claim,  should  have  this  evidence, — first,  the  settle- 
ment containing  G.  P.  Monek's  covenant  in  respect  of  the  £300  ;  secondly,  his  will ; 
and  thirdly,  proof  that  timber  trees  had  been  planted  by  him  on  the  estates,  their 
value,  etc.  She,  having  resided  in  Bath,  where  Lady  Araminta  herself  had  resided 
and  died,  [448]  was  not  in  a  situation  to  collect  aU  this  evidence,  although  she  used 
all  due  diligence  tO'  procure  it. 

[Lord  Lyndhurst: — The  claims  here  made  were  as  against  an  executor.  A  new 
solicitor  after  a  lapse  of  years  came  in,  and  he  claimed  for  the  representative  when 
the  cause  was  wound  up.  A  recognition  of  such  claims  would  lead  to  new  claims 
on  every  change  of  solicitors  in  suits,  after  all  the  proceedings  in  them  were  brought 
tO'  a  close.] 

The  House  should  look  to  the  merits  of  this  case.  It  cannot  be  inferred  from  the 
fact  of  Ann  Monck  making  some  claims,  and  omitting  to  make  others  for  want  of 
proof  of  them,  that  she  intended  to  abandon  those  which  she  omitted.  The  Appel- 
lant has  only  recently  obtained  poissession  of  the  evidence  necessary  to  support  the 
unproved  claims  of  Lady  Araminta,  and  is  ready  tO'  establish  them,  if  permitted. 
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The  estates  of  Henry  Monck  are  still  unsold,  and  are  amply  sufficient  to  satisfy 
all  the  claims  on  them,  and  the  Appellant  does  not  seek  to  disturb  in  any  manner 
the  existing  proceedings  in  the  causes.  We  hope,  therefore,  that  your  Lordships 
will  make  an  order  giving  liim  leave  to  go  before  the  Master,  or  tO'  take  such  pro- 
ceedings as  he  may  be  advised  to  take  in  pursuance  of  the  proceedings  under  the 
decree. 

Mr.  Pemberton  and  Mr.  Lowndes  for  the  Respondents; — The  Appellant  now 
asks  what  he  did  not  ask  by  his  motion  in  the  Court  from  whose  order  he  appeals. 
lie  does  not  now  ask  for  leave  tO'  file  a  supplemental  bill,  but  for  leave  tO'  go  in  and 
prove  his  claims  before  the  Master  under  the  decree,  whicli  leave  was  refused  by 
the  Master  of  the  Rolls,  and  which  the  Appellant,  as  appears  by  his  notice  of  [449] 
motion,  did  not  ask  at  all  from  the  Lord  Chancellor,  from  whom  he  asked  leave 
only  to  file  a  supplemental  bill.  The  Master  of  the  Rolls  refused  the  motion,  because 
tlie  person  whom  the  Appellant  represents  was  a  party  to  the  original  cause,  and 
ought,  before  the  hearing  of  the  cause,  to  have  produced  evidence  of  the  claims 
alleged  in  her  answer.  No  one  ever  heard  of  a  party  in  a  cause,  applying  for  leave 
to  gO'  before  the  Master  under  the  decree.  The  Appellant  now  asks  leave  to  file  a 
supplemental  bill,  not  for  the  purpose  of  reviewing  or  disturbing  the  decree,  but 
to  establish  his  claims.  It  is  not  necessary  to  obtain  leave  of  the  Court  to  file  a 
supplemental  bill. 

[Lord  Lyndhurst  to  Mr.  Wigram  : — Why  did  you  not  file  your  supplemental  bill 
witliout  co'ming  to  the  Court  for  leave,  claiming  the  benefit  of  the  decree,  and  that 
the  Court  would  stay  proceedings  on  it,  and  the  appropriation  of  the  funds?] 

[Mr.  Wigram  : — We  could  not  venture  tO'  do'  so  without  leave  of  the  Court.] 

The  Counsel  for  the  Respondents: — The  claims  of  the  Appellant  are  as  groundless 
in  substance  as  his  appeal  is  irregular  in  form.  Lady  Araminta  Monck  possessed 
herself  of  her  husband's  personal  estate,  out  of  whicli  the  £300  and  the  price  of 
the  timber  also,  whatever  it  was,  were  payable.  Both  these  claims  were  therefore 
annulled.  They  were  in  fact  claims  against  herself,  and  were  founded  on  a  mis- 
apprehension. The  arrears  of  her  jointure,  and  of  the  annuity  of  £200  and  the 
legacy  of  £500,  were  claimed  by  her  executrix  witli  interest;  the  Master  reported 
that  she  was  entitled  to  them,  and  these  sums  have  been  paid  to  Ann  Monck  as  such 
executrix,  or  to  the  Appellant. 

[450]  Ann  Monck,  in  the  charge  filed  by  her  in  the  Master's  Office,  expressly 
"  released  the  estate  of  Henry  Monck  from  any  other  charge,  claim,  or  demand 
whatsoever  that  she  might  have  thereon,  save  and  except  the  several  claims  herein- 
before set  forth."  But  it  is  suggested  that  the  present  claims  were  not  released, 
that  she  did  not  know  of  them  at  the  time.  When  Ann  Monck  carried  in  her  claims 
on  her  own  account  and  as  representative  of  her  mother,  under  the  decree  in  the 
first  cause,  she  and  her  solicitor  were  perfectly  aware  of  the  various  demands  which 
had  bten  set  up  by  her  mother.  Counsel  had  been  consulted  as  to  the  possibility  of 
maintaining  them.  It  could  not  therefore  have  been  from  inadvertence  that  they 
were  abandoned,  nor  is  it  sO'  pretended  by  Mr.  Murphy's  affidavit:  it  is  of  no  im^ 
portance  whether  they  were  abandoned  on  the  ground  that  they  were  unfounded, 
or  that  the  party  interested  did  not  think  fit  to  be  at  the  trouble  or  expense  of 
seeking  for  evidence  to  support  them,  or  that  she  chose  voluntarily  to  release  her 
brother's  estate  from  them  :  it  is  sufficient  that  having  the  sole  legal  and  the  sole 
beneficial  interest  in  the  subject,  she  did  in  fact  abandon  those  claims,  in  the  same 
manner  as  she  abandoned  all  claims  in  her  own  right  beyond  those  arising  under 
the  will  of  Henry  Monck. 

On  the  motion  of  the  Appellant,  no  order  could  be  made  that  would  have  given 
him  any  right  which  he  has  not  without  order,  and  the  order,  which  by  his  motion 
he  sought  to  have  pronounced,  would,  if  it  operated  at  all,  have  the  effect  of  altering 
a  decree  pronounced  thirteen  years  ago,  and  enrolled  upwards  of  eleven  years  ago, 
and  not  capable  of  being  reversed  or  altered  ;  and  no  reason  is  given  for  the  delay  that 
has  taken  place  in  making  the  jiresent  claims. 

[451]  Mr.  Wigram,  in  reply: — It  is  a  rule  that  though  the  prayer  of  a  bill  asks 
only  for  general  relief,  you  may  afterwards  ask  for  any  specific  relief ;  but  your 
Lordships  seem  to  be  of  opinion  that  on  a  notice  of  motion  a  party  must  ask 
specifically  for  the  relief  he  wants,  lest  the  other  be  taken  by  surprise.     As  there 
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was  a  clear  understanding  on  the  other  side  of  what  the  Appellant  meant  to  ask, 
I  apprehend  your  Lordships  will  observe  that  there  is  no  fear  of  surprise. 

Lord  Brougham: — Whatever  doubts  1  may  have  of  the  merits  of  this  case  on 
tlie  lapse  of  time,  I  have  none  on  the  form  of  the  proceedings,  the  course  of  which  is 
veiy  manifest.  There  was,  first,  a  motion  before  the  Master  of  the  RoUs  for  leave 
to  go  before  the  Master  and  take  the  benefit  of  the  decree  in  the  first  suit,  or,  in  the 
alternative,  to  tile  a  supplemental  bill,  or  for  such  other  relief  as  tlie  Court  may 
direct,  which  last  words  I  consider  as  nothing  or,  at  most,  as  mere  surplusage.  The 
Master  of  the  Rolls  refused  that  motion,  he  did  not  grant  leave  tO'  go-  before  the 
Master  or  to  file  a  supplemental  bill,  nor  did  he  give  the  Appellant  any  other  relief. 

The  next  thing  the  Appellant  did  was  to  go  before  the  Lord  Chancellor,  not  with 
an  appeal  motion,  which  he  might  have  made,  tO'  discharge  the  order  of  the  Master 
of  the  Rolls,  which  would  be  opening  tlie  two-  alternatives  of  the  former  motion, — 
it  would  be  a  complaint  that  the  Master  of  the  Rolls  had  not  given  leave  to  gO'  in  to 
prove  the  claims  before  the  Master  in  ordinary,  or  to  file  a  supplemental  bill, — -but, 
instead  of  that,  the  Appellant  made  another  and  different  application  to  the  Lord 
Chancellor.  It  was  only  "  for  leave  to  file  a  supplemental  bill,  or  for  such  other 
relief  as  the  Court  may  direct."  That  motion  therefore  was  con- [452]- fined  to  an 
application  for  leave  to  file  a  supplemental  bill  ;  because  I  hold  it  to  be  perfectly 
clear  that,  in  case  of  a  prayer  for  relief  appended  to  a  specific  motion  or  intended  to 
be  made  part  of  the  case,  the  notice  of  motion  which  is  intended  to-  apprise  the 
opposite  party  of  what  is  to  be  asked,  must  convey  to  him  something  more  specific 
than  the  general  alternative,  "such  other  relief  as  the  Court  may  direct;"  and 
that,  under  that  prayer,  nothing  can  be  given  by  the  Court  except  what  is  incidental 
to  the  particularity  which  precedes,  and  is  something  short  of  the  whole  of  that 
particularity,  or,  at  all  events,  something  ejusdem  generis.  I  hold  it,  therefore, 
to  be  clear  that  under  the  notice  of  motion  in  this  case,  before  the  Lord  Cliancellor, 
it  was  not  competent  to  his  Lordship  to  have  given  leave  to  go  in  and  prove  the 
claims,  that  not  having  been  asked  for,  but  only  leave  to  file  a  supplemental  bill, 
unless, — which  sometimes  happened  before  myself  in  the  Court  of  Chancery, — the 
other  party  consents,  which  would  be  consenting  tO'  the  amendment  of  the  motion 
in  Court,  and  would  have  been,  in  effect,  consenting  to  the  order  asked  for,  without 
notice  at  all.  It  would  have  amounted  to  a  waiving  of  the  objection  that  might  be 
taken  for  want  of  notice.  That  is  not,  however,  pretended  to  have  been  done  in  this 
case. 

That  is  my  opinion  on  this  notice,  which  is  only  for  leave  to  file  a  supplemental 
bill,  taking  it  as  if  nothing  had  passed  previously  to  this  notice,  and  as  if  no  refer- 
ence had  been  made  to  what  passed  previously.  But  the  case  appears  still  stronger 
from  the  reference  which  is  made  in  the  notice  to  what  passed  at  the  Rolls.  Coupled 
with  the  confining  of  the  notice  given  before  the  Lord  Chancellor  to  one  of  the 
alternatives,  it  was  exceedingly  calculated  to  mislead  and  to-  make  [453]  it  be 
believed  that,  upon  further  consideration,  the  Appellant  had  advisedly  refrained 
from  asking  both  of  the  alternatives,  which  had  been  refused  at  the  Rolls,  and 
therefore  had  confined  his  application  before  the  Lord  Chancellor  to  one  of  the 
alternatives. 

From  the  order  of  the  Lord  Chancellor  refusing  that  relief,  namely,  leave  to  file  a 
supplemental  bill,  this  appeal  has  arisen:  an  appeal  against  what?  Not  an 
appeal  against  the  order  refusing  leave  to  go  in  and  prove,  but  to  file  a  supplemental 
biU ;  that  is  the  shape  of  the  case,  as  it  would  first  seem  to  come  before  us ;  but 
observing  that  the  case  in  that  shape  was  not  likely  to  be  successful,  and  finding 
that  it  might  be  held  that  the  Court  of  Chancery  had  been  right  in  refusing  leave 
to  file  a  supplemental  bill,  as  contrary  to  the  course  of  proceeding,  and  that  the 
decision  of  your  Lordships  might  be  in  affirmance  of  that  refusal  of  leave  to  file 
the  supplemental  bill,  the  Appellant  applies  now,  for  what?  That  he  may  have  the 
benefit  of  the  suit  and  file  a  bill  of  review,  or  institute  a  new  suit  after  the  decree 
has  been  made,  which  is  a  common  case  when  a  bill  is  dismis.';ed  ;  because  if  you  do 
not  get  leave  to  file  another,  you  are  met  by  the  plea  of  that  decree,  and  therefore 
the  Appellant  wishes  to  avoid  the  difficulty  by  having  a  bill  of  review.  He  feels 
that  he  has  no  claim  with  respect  to  the  supplemental  bill,  that  the  Court  below  was 
right  in  having  refused   to  give  that  unnecessary  leave — so  unnecessary,  that   if 
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tliis  order  was  to  be  affirmed,  or  if  it  had  never  been  appealed  from,  the  Appellant 
might  just  as  well  file  such  a  bill,  and  have  made  an  application  for  any  benefit 
under  the  suit  incidental  to  the  supplemental  bill,  which  he  might  have  filed,  as  if 
the  Court  had  given  him  leave.  In  this  instance,  that  being  the  case,  the  Appellant 
seems  to  have  mended  his  hand,  [454]  and  to  have  been  minded  to  retrace  the  steps, 
which  he  had  taken  in  a  wrong  direction  in  Ireland,  and  instead  of  making  the 
application  here,  for  leave  to  file  a  supplemental  bill,  he  was  minded  to  make  an 
application  such  as  that  which  he  had  made  before  the  Master  of  the  Rolls,  but  not 
before  the  Lord  Chancellor ;  namely,  for  leave  to  go  in  and  prove  the  claims.  That 
appears  to  have  been  the  course  which  the  Appellant  has  adopted  here,  but  that  is 
not  a  course  in  whicli  we  can  carry  him  through,  because  the  question  before  us 
is,  Has  or  has  not  the  Lord  Chancellor  in  Ireland  well  decided  in  refusing  leave 
tO'  file  a  supplemental  bill?  And  we  are  of  opinion  that  his  Lordship  rightly  refused 
that  leave  in  the  case  before  us.  I  do  not  wish  to  be  understood,  in  what  I  have 
said,  as  by  any  means  encouraging  the  Appellant  to  file  a  supplemental  bill ;  for 
aught  I  know  it  is  the  worst  thing  he  can  do.  I  should  rather  hope  that  the  parties 
may  settle  their  differences  without  a  suit.  After  a  lapse  of  seventeen 
years  from  the  death  of  Lady  Araminta  Monck  it  will  not  serve  the 
purpose  of  the  Appellant  to  say  that  the  delay  was  caused  by  want 
of  a  personal  representative?  But  who  is  the  personal  representative?  The  Rev. 
Henry  Monck,  the  Appellant;  he  took  out  letters  of  administration  in  1832;  he 
was  of  age,  and  might  have  administered  many  years  ago;  the  eldest  son  was  of  age 
in  1777;  it  is  veiy  likely  that  at  that  time  the  Appellant  also  was  of  mature  age. 
Then  why  was  there  no^  representative?  It  will  hardly  do  for  him  to  explain  the 
lapse  of  time,  by  saying  there  was  no  personal  representative,  for  he  might  have 
been  personal  representative  during  any  one  of  those  periods,  and  he  did  not  choose 
to  nrake  himself  so.  On  all  these  grounds  I  have  no  hesitation  in  recommending 
your  Lordships  to  affirm  [455]  the  decision  of  the  Court  below,  and  to  affirm  it 
with  costs,  to  be  taxed. 

Lord  Lyndhurst: — I  agree  with  the  noble  and  learned  Lord's  opinion  of  the 
irregularity  of  this  appeal  in  point  of  form,  and  I  recollect  that  Mr.  Wigram,  in 
his  opening  address,  was  extremely  desirous  of  getting  rid  of  the  idea  that  the 
decision  of  the  Lord  Chancellor  was  a  confirmation  of  the  decision  of  the  Master  of 
the  Rolls;  because  he  thought  that  that  might  have  some  effect  upon  yo'ur  Lordships' 
decision,  and  he  therefore  took  occasion  to  statei  that  the  motions  stood  in  dift'erent 
circumstances;  but  the  whole  scope  of  his  subsequent  arg-jment  was  to  show  that 
they  were  the  same  motions,  whereas  they  were  quite  different. 

With  respect  tO'  the  merits  of  the  case,  these  claims  are  claims  in  a  general 
account.  In  the  year  1802  the  original  testator  died,  and  Henry  Monck  did  not 
die  until  the  year  1815.  There  were  thirteen  years  therefore  in  which  Lady 
Araminta  Monck  might  have  filed  a  bill  for  a  general  account ;  she  never  thought 
proper  to  do'  so,  and  therefore  it  is  not  improbable  that  the  result  of  that  general 
account  would  not  have  been  advantageous  to  her. 

I  think,  therefore,  upon  the  whole,  that  the  decision  of  your  Lordships  should 
be  to  affirm  the  decision  of  the  Court  below,  and  to  affirm  it  with  costs  of  the  appeal. 

The  order  of  the  Court  below  was  accordingly  affirmed,  with  costs. 


[456]  APPEAL 

From  the  Court  of  Chancery. 

THOMAS  FOSTER,  GEORGE  CLEEVE,  and  JAMES  BAIKIE,  Esquires,— 
Appellants;   Sir  CHARLES  COCKERELL,  Baronet,— Respondeni. 

[Mews'  Dig.  i.  331  ;  is.  1562.  S.C.  9  Bli.  N.S.  332;  and,  in  Ch.,  1  My.  and  K.  297; 
2  L.  J.  Ch.  84.  Explained  in  Ward  v.  Buncombe  (1893),  A.  C.  390,  where  the 
principal  authorities  are  collected  and  examined  ;  and  see  In  re  Wasdah  (1899), 
1  Ch.  163.] 

A  second  incumbrancer  of  an  equitable  interest,  by  giving  notice  of  his  incum- 
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brance  to  the  trustees  in  whom  is  vested  the  legal  estate,  obtains  priority  over 
a  previous  iucuinbraueer  who  has  not  given  such  notice. 
Where  there  is  an  appeal  against  a  decision  of  a  Court  of  Equity,  this  House  may 
consent  to  hear  the  appeal  argued,  but  will  not  give  judgment  till  the  decree 
of  the  Court  has  been  duly  enrolled. 

By  indentures  of  lease  and  release,  21st  and  22d  February  1812,  George,  late 
Duke  of  Marlborough,  conveyed  estates  in  Berks,  Bucks,  Wilts  and  Herts,  to  certain 
trustees  r.auied  in  the  said  indentures,  in  fee,  upon  trust  to  raise  monies  to  pay  off 
annuities  before  then  granted  by  the  Marquis  of  Blandford,  and  also,  if  they  thought 
pi-oper,  to  pay  tlie  specialty  or  simple  contract  debts  of  the  Marquis.  For  these  pur- 
pof-es,  the  trustees  were  empowered  to  sell  the  estates,  or  in  the  meantime  mortgage 
them,  and  to  re-purchase  the  annuities;  and,  if  the  trustees  should  think  proper,  but 
net  othei-wise,  to  pay  the  debts  of  the  Marquis,  and  pay  any  ultimate  surplus  of 
money  raised  in  the  life-time  of  the  late  Duke  to  his  Grace,  and  the  surplus  of  money 
raised  after  the  late  Duke's  death  to  the  Marquis  ;  and  it  was  declared  that  the 
trustees  [457]  sliould  stand  seised  of  the  estates  unsold  in  trust  for  the  late  Duke  for 
lift,  and  after  his  decease,  in  trust  for  the  Marquis  in  fee. 

By  indenture  of  the  13th  August  1812,  the  trusts  were  enlarged,  and  the  trustees 
were  empowered  to  raise  money  to  pay  interest  of  debts,  at  the  time  of  the  date  of 
the  release  of  February  1812,  due  and  owing  by  the  Marquis  of  Blandford,  and  also 
the  premiums  of  insurance  on  policies  effected  on  his  life,  for  the  better  securing  of 
Fuoh  debts.  The  trustees  were  also  authorised  to  raise  money  upon  annuities,  in 
order  to  carry  the  objects  of  the  deed  into  effect,  and,  subject  to  such  trusts,  to  pay  the 
sviiplus  of  monies  raised  in  the  life-time  of  the  late  Duke  to  him,  and  the  surplus  of 
monies  raised  after  his  decease  to  the  Marquis.  This  deed  also  declared  the  trus- 
tees to  stand  seised  of  the  estates  unsold  for  the  late  Duke  for  life,  and  after  his 
decease,  in  trust  for  the  Marquis  in  fee  ;  and  it  was  declared  that  the  trustees  might 
exercise  partially  or  wholly  the  trusts  for  paying  the  debts  of  the  Marquis,  at  their 
liiscret'on. 

By  indentures  of  the  8th,  12th  and  14th  June  1813,  the  Marquis  granted  to  the 
Appellant,  Thomas  Foster,  an  annuity  of  £447;  to  the  Appellant,  George  Cleeve, 
an  annuitj  of  £750  ;  and  to  William  Walter,  since  deceased,  and  now  represented 
by  JanieR  Baikie,  an  annuity  of  £775.  By  another  indenture  of  the  14th  June  1813, 
made  between  the  Marquis  of  Blandford  of  the  first  part,  Thomas  Foster  of  the  second 
part,  George  Cleeve  of  the  third  part,  William  Walter  of  the  fourth  part,  and 
Edward  Howard,  as  trustee,  of  the  fifth  part,  after  reciting  the  indentures  of  the 
21st  and  22d  of  February,  the  13th  of  August  1812,  and  the  grants  of  annuity  of  the 
Sth,  12th  and  14th  June  1813,  the  Marquis  [458]  granted  to  Foster,  Cleeve  and 
Walter,  powers  of  distress  and  enti-y  upon  the  estates  comprised  in  the  indentures  of 
21st  and  22d  February  1812,  for  securing  their  annuities;  and  he  demised  the  same 
estates  to  Howard,  as  trustee,  for  500  years,  for  better  securing  those  annuities. 
The  Appellants'  annuities  were  further  secured  by  warrants  of  attorney,  on  which 
j'l.igments  were  entered  as  of  Michaelmas  Term,  1813,  and  docketed  on  the  19th  of 
November  1813.  Memorials  of  the  four  last-stated  indentures,  by  which  the  three 
last-mentioned  annuities  were  granted,  and  of  the  warrants  of  attorney  securing  the 
same,  were  duly  enrolled  on  the  28th  and  30th  days  of  June  1813. 

By  an  indenture,  dated  the  10th  day  of  November  1814,  and  made  between  the 
Marquis  of  Blandford  of  the  one  part,  and  the  Respondent,  Sir  Charles  Cockerell, 
of  the  other  part,  after  reciting  the  said  indentures  of  lease  and  release  of  the  21st  and 
22d  February  1812,  the  Marquis  of  Blandford  conveyed,  in  consideration  of  a  sum 
of  £20,000,  to  the  said  Respondent,  his  heirs,  etc.,  all  the  manors,  messuages,  tithes, 
bf  reditaments,  monies  and  premises  to  which  the  Marquis  was  then  entitled,  under 
the  trusts  of  the  said  indenture  of  the  22d  of  February  1812,  with  their  appurten- 
ances, and  all  his  estate  and  interest  therein,  to  hold,  receive  and  take  the  same  to 
the  use  of  the  Respondent,  his  heirs,  etc.,  according  to  the  nature  and  quality  thereof 
respectively,  in  as  beneficial  a  manner  as  the  Marquis  of  Blandford  could  or  might 
have  held  and  enjoyed  the  same  if  the  said  indenture  had  not  been  executed,  subject 
to  a  proviso  for  redemption  therein  contained. 

The  late  Duke  of  Marlborough  departed  this  life  on  the  30tli  of  January  1817, 
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and  the  Marquis  of  Blandford  succeeded  to  the  title.  In  March  1819,  the  Ke-[459]- 
spondeut  caused  notice  in  writing  of  the  indenture  of  the  10th  of  November  1814,  and 
01  the  Respondent's  claims  under  the  same,  to  be  given  to  the  trustees  under  the 
pievious  deeds. 

The  trustees,  in  pursuance  of  tlie  trusts  of  the  deeds  of  the  2l8t  and  22d  of  Feb- 
r>iary  1812,  sold  the  manor  of  Oakley,  in  the  county  of  Bucks,  part  of  the  estates 
comprised  in  the  indentures,  and  received  the  purchase-money  tliereof,  in  the  life- 
time of  the  late  Duke,  and  they  disposed  of  the  purchase-money  under  the  trusts 
vested  in  them. 

After  the  death  of  the  late  Duke,  the  trustees  sold  the  other  estate  in  the  said  county 
of  Bucks,  called  the  Shabbington  estate,  and  also  the  estates  in  the  counties  of  Herts 
and  Wilts. 

The  White  Knights  estate,  in  the  county  of  Berks,  was  also  contracted  to  be  sold 
under  the  direction  of  the  Court  of  Chancery;  but  before  the  sale  was  completed, 
the.  estate  was  recovered  from  tlie  trustees  by  a  party  claiming  a  prior  title  thereto 
(see  Cockere/l  v.  Cholmeley,  ante,  vol.  i.  p.  60). 

The  trustees  had  a  surplus  of  the  purchase-monies,  arising  from  the  sales  of  parts 
of  the  estates  in  Bucks  and  Wilts,  and  they  invested  parts  thereof  in  Exchequer-bills, 
which  they  deposited  in  the  hands  of  their  bankers,  Messrs.  Coutts  and  Co. 

The  annuities  granted  to  the  Appellants  having  become  greatly  in  arrear,  they 
filed  their  bill  in  the  Court  of  Chancery,  as  of  Michaelmas  Term,  1824,  against  the 
tj'ustees,  the  Respondent,  and  certain  other  persons,  whereby,  after  stating  the  grants 
of  the  annuities  to  them,  and  the  deeds  creating  and  securing  the  same,  and  stating 
that  the  trustees  had  sold  some  part  of  the  estates  comprised  in  the  said  indentures 
of  21st  and  22d  of  February  1812,  in  the  life-time  of  the  late  Duke,  and  had  sold  the 
residue  thereof  subse-[460]-quently  to  his  death,  and  that  the  trustees  had  satisfied 
all  the  trusts  preceding  the  ultimate  trust  for  the  payment  of  the  surplus  of  the 
tr-st-monies,  it  went  on  to  allege,  that  after  satisfying  such  trusts,  the  clear  surplus 
of  the  trust-monies  amounted  to  a  very  considerable  sum,  which  they  had  retained  in 
tlieir  hands  ;  tlie  bill  therefore  prayed,  that  an  account  might  bei  taken  of  the  estates 
and  hereditaments  comprised  in  the  indentures  of  lease  and  release  of  tlie  21st  and 
22d  of  February  1812,  and  of  the  rents  and  purchase-money  thereof,  received  by 
the  trustees,  or  by  any  person  by  their  order,  or  for  their  use,  or  which,  without  their 
wiltul  neglect  or  default,  they  might  have  received;  and  that  an  account  might  be 
taken  of  the  sums  paid  under  the  trusts  of  the  indentures,  and  an  account  of  what 
was  due  to  the  Appellants,  respectively,  for  the  arrears  of  their  respective  annuities  ; 
and  that  the  amount  of  such  arrears  might  be  paid  to  them  respectively,  out  of  the 
monies  which,  upon  the  taking  of  the  account,  should  be  found  due  from  the  trustees, 
and  that  a  sufficient  part  of  the  trust-monies  might  be  set  apart  to  meet  the  future 
payments  of  the  annuities. 

The  defendants  put  in  their  answer,  and  the  Respondent  specially  stated,  in  his 
answer,  his  claims  under  the  indenture  of  the  10th  of  November  1814,  and  the  notice 
of  such  claims  given  to  the  trustees  in  March  1819,  and  his  ignorance  of  the  agree- 
ments of  the  8th,  12th  and  14th  of  June  1813,  or  of  those  annuities  or  any  others 
being  secured  upon  the  estates  comprised  in  the  indentures  of  1812. 

The  cause  was  heard  before  the  Master  of  the  Rolls  on  the  18th  of  February  1830, 
and  by  the  decree  made  by  his  Honor,  bearing  date  upon  that  day,  it  was  referred  to 
the  Master  to  take  the  accounts  prayed  by  the  Bill,  and  also  to  take  an  account  of 
what  was  due  for  principal  money  on  the  several  charges  on  the  [461]  estates  com- 
prised in  the  said  indentures,  distinguishing  what  was  due  on  each  ;  and  to  inquire 
as  to  the  dates  of  the  several  and  respective  charges  and  incumbrances,  and  the  sums 
for  which  the  same  were  given,  and  the  particular  premises  subject  thereto  respec- 
tively, and  the  priorities  of  the  respective  charges  with  regard  to  each  other;  and 
further  directions  were  reserved. 

The  Master,  by  his  general  report,  dated  on  the  24tli  of  December  1832,  after 
stating  the  accounts,  and  the  notice  of  the  Respondent's  incumbrances  given  by  the 
Respondent  to  the  trustees,  found  that  the  Appellants  were  entitled  to  a  priority  of 
claim  over  the  Respondent,  in  respect  of  the  annuities  secured  on  the  estates  com- 
prised in  the  deed  of  February  1812. 

The  Respondent  took   exceptions  to  this   report,   and   on   argument  before  the 
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Master  of  the  Rolls  (1  Myl.  and  Keen,  297),  his  Honor  held  that,  by  reason  of  the 
notice  given  to  the  trustees,  the  Respondent  was  entitled  to  a  priority  over  the  Ap- 
pellants in  respect  of  the  rights  secured  to  him  by  the  indenture  of  the  10th  of 
November  1814  ;  he  therefore  made  an  order  allowing  the  exception. 

The  present  was  an  appeal  against  that  order. 

Mr.  Treslove  and  Mr.  Tinney  for  the  Appellants: — The  equities  of  the  parties 
here  are  equal,  and  there  is  no  ground  on  which  the  Respondent  can  claim  a  priority 
over  the  previous  incumbrancers.     It  is  clear  that  the  Respondent,  having  made  no 
inquiry  for  incumbrances  of  the  trustees  before  he  took  the  security,  and  having 
given  no  notice  of  that  security  until  nearly  five  years  after  its  date,  could  not  have 
sustained  any  injury  by  the  omission  of  the  Appellants  to  give  earlier  notice  to  the 
trustees  of  the  security  which  they  possessed.     Their  omission  tliere-[462]-fore  does 
not  give  him  any  title  to  priority  in  equity.   That  brings  back  the  question  of  priorit}' 
to  that  of  the  date  of  the  instruments,  and  then  the  case  is  clearly  in  favour  of  the 
Appellants.     The  priority  of  date  here  gives  priority  of  right.     It  was  held  to  do  so 
in  Small  v.  Ondley  (2  P.  Wms.  427),  which  was  a  case  of  an  assignment  of  part  of  a 
stock  in  trade  in  favour  of  a  particular  creditor,  that  assignment  being  only  made 
on  the  day  before  the  party  committed  an  act  of  bankruptcy;  and  the  mere  want  of 
notice  has  been  distinctly  decided  not  to  affect  the  rights  of  an  incumbrancer  prior 
in  point  of  time.     In  Tourville  v.  Naish  (3  P.  Wms.  306),  Lord  Chancellor  Talbot  held 
that  where  the  thing  assigned  is  only  a  chose  in  action,  though  the  assignment  be  with- 
out notice,  yet  as  no  legal  estate  passes,  the  first  assignment  has  priority  over  others. 
The  principle  tO'  be  deduced  from  all  the  cases  where  a  second  has  been  allowed  to 
take  priority  over  a  first  incumbrancer,  amounts  to  this,  that  he  shall  do  so  only  where 
there  is  such  negligence  on  the  part  of  the  first  incumbrancer  as  amounts  to  a  fraud, 
Evans  v.  Bichnell  (6  Ves.  183),  Jones  v.  Gihhons  (9  Ves.  407),  Cooper  v.  Fynmore  (3 
Russ.    60),    or   such    as   brings   the   other    party    into    grievous    diflSculties. — [Lord 
Lyndhurst  (Lord  Chancellor) :    Does  not  the  omission  to  give  notice  in  such  cases, 
always  enable  a  party  to  commit  a  fraud?] — It  may  or  may  not  do  so,  but  the  bare 
possibility  that  such  a  consequence  may  arise  from  the  omission  to  give  notice,  will 
not  of  itself  defeat  the  right  of  a  first  incumbrancer ;  nor  wiU  the  earlier  notice  of  a 
second  incumbrancer  have  that  effect  unless  there  has  been  a  culpable  negligence  ou 
the  part  of  the  first ;  there  has  been  no  such  negligence  [463]  here,  and  as  the  Re- 
spondent took  tlie  security  without  making  any  inquiry,  it  is  clear  that  if  the  Ap- 
pellant had  given  notice,  the  Respondent  would  not  have  been  in  any  better  situation 
on  that  account,  for  he  did  not  take  the  trouble  to  ask  whether  any  previous  incum- 
brance existed.     The  case  of  Ryall  v.  Bowles  (1  Ves.  sen.  348 ;  S.  C.  1  Atk.  165)   will 
of  course  be  relied  on  by  the  other  side.     Th.at  was  a  case  in  bankruptcy,  and  the  ex- 
pressions used  in  some  of  the  judgments  there  are  too  general.     The  reports  of  Mr. 
Justice  Burnett's  judgment  in  Vesey  and  in  Atkins    are  different  from  that  which 
was  left  by  that  learned  Judge  himself,  and  which  is  to  be  found  in  Lincoln's-Inn 
Library  (Hill's  Collection,  11  B.  fol.  315).     That  report  makes  Mr.  Justice  Burnett 
say,  "  Having  considered  the  case  of  mortgagees  of  goods.  I  shall  next  consider  the 
case  of  assignments  of  a  share  in  trade  which  consists  partly  of  things  in  action  and 
partly  of  things  in  possession  ;  and  I  shall  first  consider  the  three  mortgages  of  a 
seventh  share  of  the  bankrupt's  moiety  in  trade,  to  three  strangers,"  (for  in  Eyall  v. 
Bowles    there  were  several  mortgagees  of  the  stock   in  trade,   utensils,   debts  and 
profits);  "  and  then  I  shall  consider  his  assignment  of  the  whole  moiety  to  one  in 
trust  for  his  partner.     But  before  I  go  into  the  consideration  of  this  matter,  I  beg 
leave  shortly  to  consider  the  case  of  a  mere  chose  in  action,  and  the  simplest  is,  that 
of  a.  bond  which  is  not  assignable  at  law,  but  which  is  certainly  assignable  in  equity. 
And  why?  but  because  the  assignor  can   furnish  his  assignee  with  the  means  of 
reducing  it  into  possession  by  giving  him  authority  to  sue  in  his  name,  and  putting 
the  bond  into  his  hands  to  prove  the  debt.     Why,  therefore,  is  not  the  deliverv  of 
these  means  of  reducing  a  chose  in  [464]  action  into  possession,  as  requisite  upon 
such  an  assignment,  as  the  delivery  of  the  thing  on  the  conveyance  of  a  thing  in  pos- 
session? " — [Lord   Lyndhurst  (Lord    Chancellor):    So   far   that  corresponds  exactly 
with  the  report] — It  does,  but  we  now  come  to  another  part.    "  Suppose  then,  a  trader 
assigns  over  a  bond  debt  and  the  assignee  permits  the  assignor  to  continue  in  pos- 
session of  the  bond,  why  is  not  this  within  the  words  and  intent  of  the  statute?     The 
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assignment  is  a  conveyance  of  it  in  equity."     That  is  what  the  Appellants  contend  in 
the  present  case. 

The  assignment  is  a  complete  conveyance,  and  the  right  of  the  assignee  is  perfect 
as  against  another  incumbrancer,  though,  as  in  Ryall  v.  Rowles  [1  Atk.  165 ; 
1  Ves.  Sen.  348],  it  may  not  be  perfect  as  against  the  assignees  of 
a  bankrupt.  Again,  Mr.  Justice  Burnett  said,  "  A  share  in  trade  may 
be  a  chose  in  action,  which  can  only  pass  by  assignment,  as  was  the  case 
in  Small  v.  Oiidhy,  2  P.  Wms.  427,  which  was  held  good,  though  made  but  the  dar 
before  the  assignor  became  bankrupt.  But  ttiat  was  the  assignment  of  a  sliare  in 
another  man's  trade,  whicli  the  assignor  himself  was  not  in  possession  of,  consequently 
could  deliver  no  possession  of,  nor  could  continue  in  possession  after  assignment." 
This  latter  distinction  applies  precisely  to  the  present  case.  The  right  assigned  to  the 
Appellants  was  a  bare  right,  not  a  thing  in  possession  ;  the  assignor  was  not  in 
possession  of  it  himself,  and  consequently  could  neither,  in  the  words  of  Mr.  Justice 
Burnett,  continue  in  possession  of  it,  nor  deliver  possession  to  another  person.  So 
far,  therefore,  as  that  case  touches  the  present,  it  is  in  favour  of  the  Appellants,  but 
is  a  case  depending  altogether  on  the  statutes  of  bankruptcy,  and  is  not  therefore  a 
direct  authority  on  the  point.  After  that  case  there  was  no  other  on  the  same  point 
[465]  till  the  case  of  Wright  v.  Lord  Dorchester  occurred  before  Lord  Eldcn.  That 
case  was  never  deemed  important  enough  to^  find  its  way  into  the  reports.  It  is  first 
mentioned  in  argument  in  Loveridge  v.  Cooper  (3  Russ.  49  n.),  and  is  commented  on 
in  tlie  judgment  in  that  case.  Wright  v.  Lord  Dorchester  was  there  treated  as  a 
case  of  little  authority,  and  in  fact  it  was  not  more  than  a  conditional  decision  of 
the  cause;  for  after  dissolving  the  injunction  tO'  restrain  payment  of  some  money. 
Lord  Eldon  required  the  party  in  whose  favour  he  had  done  so  to  give  "wnd  to  return 
the  money,  in  case  the  decree  should  finally  be  made  against  him.  The  next  case  is 
tliat  of  Cooper  v.  Fynmore  (Id.  60).  There  it  was  distinctly  laid  down,  that  in  order 
to  deprive  the  first  incumbrancer  of  his  priority,  it  was  necessary  that  there  should 
be  such  laches  as  in  a  court  of  equity  amounted  to  fraud,  and  that  mcTe  neglect  of 
notice  was  not  sufiicient  to  postpone  him.  That  case  was  decided  in  1814,  and  then 
came  the  cases  of  Dearie  v.  Hall  (Id.  1),  and  L.overidge  v.  Cooper  (Id.  30).  In  the 
latter  of  these  cases  Lord  Lyndhurst  said  (Id.  58),  "  Where  personal  property  is 
assigned,  delivery  is  necessary  to  complete  the  transaction,  not  as  between  the  vendor 
and  the  vendee,  but  as  to  third  persons,  in  order  that  they  may  not  be  deceived  by 
apparent  possession  and  ownership  remaining  in  a  person  who  in  fact  is  not  the 
owner.  This  doctrine  is  not  confined  to  chattels  in  possession,  but  extends  to  choses 
in  action,  bonds,  etc. ;  in  Myall  v.  Rouies  it  is  expressly  applied  to  bonds,  simple  con- 
tract debts,  and  other  choses  in  action.  It  is  true  that  Ryall  v.  Rowles  was  a  case  in 
bankruptcy,  but  tlie  Lord  Chancellor  called  to  his  assistance  Lord  Chief  Justice  Lee, 
Lord  Chief  Baron  Parker,  [466]  and  Mr.  Justice  Burnett,  so-  that  the  principle  on 
which  the  Court  there  acted  must  be  considered  as  having  received  most  authoritative 
sanction.  These  eminent  individuals,  and  particularly  the  Lord  Chief  Baron  and 
Mr.  Justice  Burnett,  did  not,  in  the  view  which  they  took  of  the  question  before  them, 
confine  themselves  to  the  case  of  bankruptcy,  but  stated  grounds  of  judgment  which 
are  of  general  application."  His  Lordship  then  went  on  to  observe  on  what  was 
said  by  Chief  Baron  Parker  as  to  notice;  but  it  is  remarkable  that  nothing  is  said 
in  that  case  by  Mr.  Justice  Burnett  on  that  subject.  Tlie  observations  of  the  Cliief 
Baron,  therefore,  must  have  been  uncalled  for  by  tlie  argument  or  the  case,  and  can- 
not have  great  weight  attached  to  them.  The  authorities,  therefore,  only  go  to  this 
extent,  that  the  negligence  to  give  a  second  incumbrancer  priority,  must  be  such  as  to 
enable  one  party  to  commit  a  fraud  or  to-  bring  another  into  grievous  difficulties. — 
[Lord  Ljmdhurst :  If  tliere  is  not  notice  duly  given,  a  man  would  be  enabled  to  commit 
a  fraud.  If  the  first  party  gave  notice,  the  second  would  be  on  his  guard,  and  the 
mischief  now  arising  would  be  prevented.] — But  mere  negligence  is  not  tantamount 
to  actual  mischief.  All  the  generality  of  expression  in  Ryall  v.  Ro'U-les,  referred  to 
by  Lord  Lj-ndhurst,  in  Loveridge  v.  Cooper,  is  not  sufficient  to  carry  the  doctrine  in 
tliat  case  tO'  such  an  extent.  The  subsequent  incumbrancer,  in  order  tO'  set  aside  the 
priority  of  date,  and  obtain  for  himself  a  priority  of  equity,  must  do  more  than  give 
notice  ;  he  must  get  in  tlie  legal  estate.  Stanhope  v.  Verney  (2  Eden,  81  ;  Co.  Litt.  290  ; 
Butler's  note,  249).  That  doctrine  was  distinctly  laid  down  in  Brace  v.  Tlie  Duchess 
of  Marlhorough  (2  P.  Wms.  491),  where  it  is  said,  "  If  [467]  a  third  mortgagee  buys 
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in  tlie  first  mortgage,  though  it  be  pending  a  bill  brought  by  the  second  mortgagee  to 
redeem  the  first,  yet  the  third  mortgagee  having  obtained  the  first  mortgage,  and  got 
the  law  on  his  side,  and  equal  equity,  he  shall  thereby  squeeze  out  the  second  mort- 
gage; and  this  the  Lord  Chief  Justice  Hale  called  a,  plank  gained  by  the  third  mort- 
gagee, or  tabula  in  naufragio."  In  W illoughhy  v.  Wil/oiny/ihi/  (1  T.  II.  7C8),  Lord 
Hardwicke  refers  to  the  doctrine  of  Lord  Cowper  in  W ilki-r  v.  Budington  (2  Vern. 
5!)9),  where  it  was  held  that  where  a.  man  is  a  purchaser  for  a.  valuable  consideration 
witliout  notice,  he  shall  not  be  annoyed  in  equity,  not  only  where  he  has  a.  ]>rior  legal 
estate,  but  where  he  has  a  better  right  tO'  call  for  that  legal  estate  than  hisi  adversary  ; 
and  adopting  that  doctrine,  he  says,  that  "  the  legal  estate  must  be  so  standing  out, 
as  tliat  the  puisne  incumbrancer  has  not  acquired  tlie  better  or  preferable  right  to  call 
for  that  lesral  estate."  It  is  clear  that  he  cannot  acquire  such  right  b}'  mere  notice 
to  tlue  holders  of  the  legal  estate  that  he  is  an  incumbrancer.  This  rule  was  fully 
adopted  by  Lord  Eldon,  in  Muundrell  v.  Maundrelt  (10  Ves.  264),  where  he  said, 
"  With  respect  tO'  mortgagees  and  incumbrancers,  if  they  do'  not  get  in  the  term  in 
some  sense,  either  by  taking  an  assignment  or  making  the  trustee  a  party  to  the  instru- 
ment, or  taking  possession  of  the  deed  creating  the  term,  that  term  cannot  be  used 
to  protect  them."  Notliing  of  that  sort  was  done  here,  and  tlie  only  priority  between 
the  parties  is,  that  of  the  date  of  their  incumbrances.  In  Frere  v.  Moore  (8  Price, 
475)  the  plaintiff  became  the  moi-tgagee  of  a  prebend,  the  legal  estate  in  such  prebend 
being  in  a  trustee,  and  in  the  mortgage  the  trustee  covenanted  tO'  stand  possessed, 
subject  [468]  to  a  prior  mortgage,  for  securing  to  the  plaintiff  payment  of  the  sum 
there  stated,  and  subject  thereto  tO'  the  use  of  such  persons  as  the  mortgagor  should 
appoint.  Thei  mortgagor  afterwards  appointed  tlie  trustee  to  stand  possessed  for 
other  persons.  The  second  mortgagee  had  notice  of  the  first  mortgage.  None  of 
tlie  mortgagees  got  in  the  legal  estate.  It  was  held,  that  as  they  had  all  equal  equities, 
the  incumbrances  were  available  only  according  to  the  priorities  of  their  several  dates, 
and  that  the  covenant  as  to  tlie  first  mortgage©  tO'  stand  possessed  could  not  be  held 
equivalent  to  an  assignment,  or  to  a.  getting  in  of  the  legal  estate,  which,  however, 
either  of  the  mortiragees  might  have  done,  and  thus  obtained  a,  priority.  In  this 
state  the  law  remained  till  the  decision  of  the  case  of  Cooper  v.  Fyninore  (.'3  Russ.  60), 
by  which  the  matter  was  for  the  first  time  definitively  settled.  Now  that  case  expressly 
decided  that  mere  neglect  of  notice  was  not  sufficient  to  postpone  a  prior  incum- 
brancer, but  that  to  produce  that  effect,  there  must  be  such  laches  as  would  amount 
to  fraud. —  [Lord  Lyndhurst:  The  cases  of  Dearie  v.  IlaJl  [.3  Russ.  1]  and  Cooper  v. 
Fyninore  are  certainly  at  variance  with  each  other,  for  the  inquiry  as  to  prior  incum- 
brances, was  made  in  both  of  those  cases  ;  one  of  them,  therefore,  must  be  taken  as 
overruling  the  other.] — Not  precisely  so,  for  in  Dearie  v.  Hall  Sir  T.  Plumer  will  be 
found  throughout  relying  upon  the  delay  in  the  two  first  incumbrancers  tO'  give 
notice  to  the  trustees  as  having  occasioned  a.  great  practical  mischief  to  Hall,  who 
had  used  every  possible  means  to  acquire  a  full  knowledge  of  the  property  and  the 
title  to  it  (Id.  15) ;  that  case  therefore,  in  substance,  supports  the  doctrine  now  con- 
tended for.  No  such  objection  arises  here,  and  the  delay  of  the  Respondent  has  [469] 
been  as  great,  and  as  likely  to>  produce  mischief,  as  that  of  which  the  Appellants  are' 
accused.  There  are  four  modes  by  which  the  assignee  of  an  interest  of  this  kind  can 
•cMiipletely  protect  himself  ;  first,  by  getting  in  the  legal  estate  for  himself  ;  secondlv, 
by  procuring  an  express  declaration  of  the  ti-ustee  that  he  holds  as  trustee  for  the 
assignee ;  thirdly,  by  making  the  trustee  a  party  to  the  deed  of  assignment ;  and 
fourthly,  by  getting  possession  of  the  deed  itself,  and  so  defeating;  the  purcha,«er  at 
law  or  getting  an  advantage  from  him  of  which  equity  will  not  then  deprive  the 
assignee. — [Lord  Lyndhurst:  Suppose  the  party  signs  a  bond,  and  the  assignee 
procures  it  to  be  delivered  ;  will  he,  from  holding  the  bond,  be  entitled  to  priority?] 
— He  will. — [Lord  Lyndhurst:  And  is  not  a  notice  the  same  thing  in  effect?] — It  is 
not;  Wilker  v.  Bodiiigton  (2  Vern.  599).  There  must  be  something  beyond  the  niea-o 
custody  of  the  deeds  to  give  a  subsequent  incumbrancer  an  advantage  over  one  prior 
in  date.  In  Stanhope  v.  Lord  Verney  (2  Eden,  81  :  Co.  Litt.  290  b.  (note  249)  sect. 
XV.),  that  ruki  was  acted  on.  Lord  Chancellor  Northin^ton  there  said,  "  I  am  of 
opinion  that  I  cannot,  consistently  with  the  rules  and  maxims  of  this  Court,  or 
without  taking  lands  ex  rominereio,  relieve  the  plaintiffs,  for  no  man  can  purchase 
lands  but  by  advice  of  counsel,  and  if  you  cannot  safely  [)urcluise  with  the  leo-al 
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estate,  counsel  cannot  advi&e  you,  and  you  cannot  purchase  at  all."  He  therefore 
held,  that  not  the  custody  of  deeds  alone,  but  the  custody  of  deeds  creating  a  term, 
accompanied  by  a  declaration  of  the  trust  of  it  in  favour  of  a  second  incuuibrauoer, 
without  notice  of  the  prior  mortgage,  gave  him  an  advantage  over  the  prior  incum- 
brancer, [470]  of  which  a.  co'urt  of  equity  would  not  deprive  him.  There  he  required 
the  two  circumstances  to  be  united  in  one  person  in  order  to  give  this  advantage.  In 
tlie  case  of  an  equitable  interest  in  land,  the  date  of  the  security  decides  the  question 
of  priority,  except  there  be  fraud  in  the  transaction,  Beckett  v.  Cordley  (1  Bro.  Ch. 
Cas..  353).  This  decision  of  Lord  Thurlow  has  been  repeatedly  mentioned  with  great 
respect  by  Lord  Eldon  (ex  parte  Cawthorne,  1  Glyn  and  J.  243  ;  Evans  v.  Bicknell, 
Ves.  192  ;  and  Martinez  v.  Cooper,  2  Russ.  214).  All  the  cases,  therefore,  show  that 
to  defeat  the  priority  of  date  in  equitable  incumbrance®,  there  must  on  the  one  side 
be  fraud  or  on  the  other  a  possession  of  the  legal  estate.  To  act  upon  a  different  rule, 
and  to  allow,  on  the  mere  ground  of  notice,  a  superiority  to  a,  subsequent  equitable 
incumbrancer,  where  the  law  would  not  give  him  any  superiority  of  legal  rights,  would 
be  to  destroy  the  settled  practice  of  the  courts,  and  to  introduce  a  new  course  of  pro- 
ceeding, in  contradiction  to  all  the  authorities.  There  is  no  pretence  for  charging 
fraud  here  as  against  the  Appellants,  nor  is  there  any  ground  for  saying  that  the 
Respondent  obtained  possession  of  the  legal  estate,  and  so  entitled  himself  to  a  priority 
over  a  more'  earh'  incumbrancer. 

Mr.  Pemberton  and  Mr.  Cockerell  for  the  Respondent: — It  is  unnecessary  to  go 
into  any  consideration  of  tlie  cases  previous  to  those  of  Dearie  v.  Hall  [3  Russ.  1],  and 
Loveridge  v.  Cooper  [3  Russ.  30],  for  in  them  the  law  was  fully  considered  and 
settled.  The  principles  adopted  in  those  cases  must  be  acted  upon  in  the  present.  It 
is  not  denied  that  the  general  rule  in  equity  is,  that  he  who  is  first  in  time  is  first  in 
equity.  The  argument  on  the  other  side  proceeds  altogether  on  the  pre-[471]- 
sumption,  that  there  is  an  analogy  between  real  estate  and  a  chose  in  action.  That 
argument  is  completely  destroyed  by  the  authority  of  Eyall  v.  Roirles  [1  Ves.  Sen. 
348;  1  Atk.  165].  A  chose  in  action  cannot  pass  by  assignment,  which  gives  no 
right  in  rem  till,  by  notice  to  the  trustees,  the  validity  of  that  assignment  is  perfected, 
or  till  delivery  has  been  made.  Taking  that  to  be  the  rule,  who  had  the  first  perfect 
title  in  this  case?  The  Respondent ;  for  it  wa«  he  that  first  gave  notice  to  the  trustee. 
The  rule  as  to  priority  is,  in  fact,  therefore  in  his  favour.  There  is  no  ground  of 
merit  on  which  one  party  is  preferred  to  another;  he  does  tliat  which  is  necessary 
to  perfect  his  own  title,  and  to  prevent  any  fraud  towards  tliose  who  may  come  after 
him.  The  Respondent  is  said  to  have  been  guilty  of  laches.  That  accusation  more 
properly  applies  to  the  Appellants,  who  did  not  give  any  notice  to  the  trustees  till 
after  it  had  been  given  by  the  Respondent ;  and  the  latter  gave  it  as  soon  as  it  was 
found  tliat  there  was  any  person  in  whose  hands  the  money  could  be  attached.  The 
Respondent  here  has  not  only  tlie  authority  of  Sir  T.  Plumer,  in  Dearie  v.  Ha/1,  and 
Loveridge  v.  Cooper,  and  that  of  Lord  Lyndhurst,  who  confirmed  tlie  decision  in 
those  cases,  but  that  of  the  Court  of  Exchequer,  in  Hulton  v.  Sandys  (1  Younge,  602). 
In  that  case  an  annuity  was  secured  by  a  charge  on  certain  stocks  standing  in  the 
name  of  trustees,  and  on  an  assignment  of  the  dividends  of  the  stock,  but  the  grantee 
omitted  to  give  notice  to  the  trustees  ;  the  grantee  of  an  annuity  subsequently  created 
was  in  consequence  preferred  to  him.  Nothing  was  said  in  that  case  of  anything 
except  the  want  of  notice,  it  being  distinctly  lield,  that  notice  to  the  trustees  was 
[472]  necessary  to  perfect  the  title  of  the  assignee  of  a  chose  in  action.  That  case 
alone,  therefore,  is  decisive  of  the  question. — [Lord  Lyndhurst:  In  tlie  case  in  the 
Exchequer  this  point  was  merely  mentioned  ;  it  was  not  argued.] — It  was  merely 
mentioned,  and  the  parties  at  once  acquiesced  in  it,  which  is  a  strong  confirmation 
of  the  opinion  of  the  profession  as  to  its  correctness.  The  rule  clearly  is,  that  they  who 
first  give  notice  are  first  in  point  of  time,  and,  tlierefore,  have  priority  in  equity. 
There  have  been  several  recent  cases  in  which  the  doctrine  in  Dearie  v.  Hall  [3  Russ.  1] 
and  Loveridge  v.  Cooper  [3  Russ.  30]  has  been  recognised.  In  Williams  v.  Thorpe 
(2  Sim.  257)  it  was  held  that  the  assignment  of  a  policy  of  insurance  on  a  life  would 
not  take  it  out  of  tlie  order  and  disposition  of  tlie  assignor,  if  no  notice  of  tlie 
assio-nment  was  given  to  the  insurers  ;  and  in  Ex  parte  Colvill  (Mont.  110)  it  was  de- 
cided that  an  assignment  of  a  policy  without  notice  to  the  oiEce  would  not  prevent  the 
operation  of  tlie  clause  of  reputed  owuershi|) ;  and  it  has  been  held  that  the  payment 
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of  the  annual  premium  by  the  agent  of  the  assignee,  who  in  the  course  of  conversation 
with  one  of  the  clerks  in  the  oflBce  told  him  that  the  policy  had  been  assigned,  did  not 
amount  to  notice.  It  is  clear,  therefore,  nut  merely  that  notice  is  required,  but  that 
the  notice  should  be  distinct  and  unequivocal.  Again,  in  Greening  v.  Beckford  (5 
Sim.  195),  A.  was  entitled  to  a  reversionary  interest  in  a  fund  in  court,  and  assigned 
it  first  to  B.  and  afterwards  to  C.  An  order  was  obtained  by  C.  and  entered  at  the 
Accountant-general's  Office,  directing  that  the  fund  should  not  be  transferred  witliout 
notice  to  him,  and  it  was  held  that  this  gave  him  a  priority  over  B.,  who  had  not  taken 
similar  precautions.  The  principle,  therefore,  on  which  the  [473]  courts  have 
hitherto  acted  is  clear,  and  this  case  has  been  decided  in  the  court  below  upon  that 
principle.  There  is  no  question  as  to  comparative  negligence;  the  party  who  omits 
to  give  notice,  omits  to  complete  his  title;  when  he  gives  notice,  he  makes  his  title 
complete,  and  the  person  whose  title  is  first  complete,  is  tlie  person  to  be  considered 
as  the  prior  incumbrancer.  This  is,  and  always  ha«  been,  the  acknowledged  doc- 
trine of  courts  of  equity,  and  their  decisions  have  always  proceeded  on  this  principle. 
Unless  this  appeal  is  dismissed,  the  regular  course  of  decisions  will  be  quite  altered, 
and  a  new  rule,  dangerous  in  itself  and  inconvenient  to  all  parties,  will  be  introduced. 

Mr.  Treslove,  in  reply: — The  argument  on  the  other  side  is  put  on  the  single 
point,  that  to  perfect  the  assignment  of  a  chose  in  action  notice  is  necessary.  But 
.  that  is  not  warranted  by  any  direct  authority.  The  case  of  Ryall  v.  Bowles  [1  Ves. 
Sen.  348  ;  1  Atk.  165]  does  not  go  to  that  extent,  and  large  as  may  be  the  e.xpressions 
of  some  of  the  Judges  there,  or  of  Sir  T.  Plumer,  in  Dearie  v.  Hall  [3  Russ.  1],  and 
Loveridge  v.  Cooper  [3  Russ.  30],  they  do  not  establish  such  a  doctrine.  Ryall  v. 
Bowles  can  only  properly  be  applied  to  a  case  of  bankruptcy.  What  the  Respondent 
has  done  here  may  give  him  a  better  title,  as  against  an  incumbrancer  subsequent  to 
himself,  but  can  give  him  no  priority  as  against  an  incumbrance  of  an  earlier  date. 
That  was  the  view  which  even  the  Master  of  tlie  Rolls  took  of  the  present  case  when  it 
was  before  him.  He  said  (1  Myl.  and  K.  306),  "  A  better  equity  is,  where  a  second 
incumbrancer,  without  notice,  takes  a  protection  against  a  subsequent  incumbrancer, 
which  the  prior  incumbrancer  has  neglected  to  take :  thus  a  declaration 
of  [474]  trust  of  an  outstanding  term,  accompanied  by  delivery  of  the 
deeds  creating  and  continuing  the  term,  gives  a  better  equity  than  a 
mere  declaration  of  trust  to  a  prior  incumbrancer."  That  shows  that 
if  giving  notice  is  like  taking  possession,  it  is  a  taking  of  possession 
against  a  subsequent,  not  a  prior  incumbrancer.  The  judgment  of  i..»e  Master  of 
the  Rolls  in  this  case  was,  therefore,  founded  on  the  analogy  between  an  assignment 
of  an  interest  like  this  and  an  assignment  of  real  property;  yet  the  argument  on 
the  other  side  proceeds  altogether  on  the  denial  of  such  an  analogy.  The  doctrine 
now  contended  for,  that  a  title  under  an  equitable  assignment  cannot  be  perfect  with- 
out notice,  was  not  that  of  Sir  T.  Jekyll,  of  Lord  Hardwicke,  or  of  Lord  Eldon,  and 
ought  not  to  be  now,  for  the  first  time,  introduced  into  the  law  by  the  decision  of  this 
House. 

Lord  Lyndhurst  inquired  if  the  decree  of  the  Court  below  was  enrolled. 

The  solicitor  for  the  Appellants  answered  that  it  was  not. 

The  cases  of  Barton  v.  Bateman  (2  Bro.  P.  C.  275),  and  Conynghain  v.  Conyng- 
ham  (Ambl.  91.  S.  C.  Dick.  145),  were  referred  to,  in  both  of  which  it  was  said 
that  no  appeal  would  lie  to  the  Lords  till  the  decree  had  been  enrolled.* 

Lord  Lyndhurst  (Chancellor): — We  will  pronounce  judgment  when  tlie  decree 
has  been  enrolled. 

Lord  Lyndhurst,  in  moving  for  judgment,  said  : — This  is  a  case  which  was  argued 
some  time  since,  and  [475]  on  which  your  Lordships  had  pretty  well  made  up  your 
minds  at  the  time  of  the  argument.  It  appeared,  however,  that  the  decree  of  the 
Court  below  had  not  been  enrolled,  and  judgment  was  therefore  postponed.  The 
parties  have  since  enrolled  the  decree,  and  the  cause  is  now  in  such  a  situation  that 
your  Lordships  may  proceed  to  give  judgment  upon  it. 

*  But  see  Moore  v.  Blake,  4  Dow.  239,  where  after  argument  before  Lords  Eldon 
and  Redesdale,  "  it  appeared  that  the  decree  below  had  not  been  made  up,  and  thei 
judgment  was  delayed  till  the  defect  should  be  rectified." 
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The  question  in  the  cause  was  one  of  the  right  of  priority,  as  between  two  incum- 
brancers, namely,  whether  the  subsequent  incumbrancer  in  equity,  having  given 
notice  to  the  trustees,  was  entitled  to  priority  over  a  former  equitable  incumbrancer. 
That  question  seems  to  me  to  have  been  settled,  after  much  deliberate  discussion,  in 
two  cases:  in  the  case  of  Dearie  v.  Hall  [3  Russ.  1],  and  in  the  case  of  Loveridge  v. 
Cooper  [3  Russ.  30].  These  cases  were  very  learnedly  and  carefully  argued  before 
Sir  Thomas  Plunier,  as  Master  of  the  Rolls.  The  Master  of  the  Rolls,  after  taking, 
time  to  consider  them,  pronounced,  in  each,  a  very  elaborate  judgment,  in  which  he 
most  distinctly  recognised  the  principle,  that  a  party  who  first  gives  notice  to  the 
trustees  of  an  incumbrance  created  in  his  favour  over  the  trust  property,  is  entitled 
to  a  priority  in  equity.  Without  adverting  to  the  particular  facts  of  those  cases,  the 
reason  on  which  his  Honor  adopted  that  principle  as  the  rule  for  his  decision  seems 
to  have  been,  that  if  a  contrary  doctrine  was  allowed  to  prevail,  it  would  enable  a 
cestui  que  trust  to  commit  a  fraud,  by  enabling  him  to  assign  his  interest,  first  to 
one,  and  tlien  to  a  second  incumbrancer,  and  perhaps,  indeed,  to  a  great  many  more ; 
and  these  later  incumbrancers  would  have  no  opportunity  of  ascertaining,  by  any 
communication  with  the  trustees,  whether  or  not  there  had  been  a  prior  assignment 
of  [476]  the  interest,  on  the  security  of  which  they  were  relying  for  provision  for 
their  claims. 

Another  principle,  acted  upon  by  the  Master  of  the  Rolls,  was,  that  a  party,  till- 
he  gave  notice  to  the  trustees,  had  not  done  everything  that  was  necessary  to  complete 
his  title.  I  fully  agree  with  that  principle.  In  a  case  of  this  sort  it  is  necessary  that 
a  party  claiming  advantage  from  a  title,  should  do  everytliing  tliat  is  requisite  to 
complete  that  title  before  he  sets  up  a  claim  in  respect  of  it.  The  Master  of  the  Rolls 
was  also  of  opinion,  that  the  trustees  themselves  were  entitled  to  notice  on  their  own 
account ;  and,  that  till  notice  was  given  to  the  trustees,  they  did  not,  in  fact,  become 
trustees  for  the  assignee.  It  was  upon  these  distinct  grounds  that  he  laid  it  down  as 
a  general  principle,  that  in  the  case  of  an  equitable  assignment  the  party,  who  was  the 
earlier  incumbrancer  in  point  of  date,  was  not  entitled  to  priority  if  he  did  not  give 
notice ;  but  such  priority  was  justly  to  be  conceded  to  a  party  giving  notice  to  thei 
trustees,  although  such  party  was,  according  to  the  date  of  the  assignment,  only  a 
second  incumbrancer. 

These  cases  afterwards  came  before  me  when  I  had  the  honour  of  presiding  in  the 
Court  of  Chancery,  and  they  were  again  argued  with  great  ability  and  great  attention 
to  the  subject.  I  took  time  to  consider  the  judgment,  and  after  mature  deliberation 
felt  satisfied  that  the  decision  of  the  Master  of  the  Rolls  in  each  case  was  a  correct 
judgment,  and  that  it  was  my  duty  to  affirm  the  judgment  in  each.  We  come,  then, 
to  the  present  case,  and  in  my  opinion  the  principle  on  which  the  decisions  in  those 
cases  proceeded  applies  directly  to  the  present.  Here  are  two  incumbrancers  of  an 
equitable  interest.  The  latter  [477]  gave  notice  to  the  trustees,  the  former  neglected 
to  do  so  till  long  afterwards.  This  case  came  before  the  late  Master  of  the  Rolls  (Sir 
John  Leach).  His  Honor  referred  to  and  considered  the  decisions  I  have  just  noticed, 
and  being  of  opinion  that  they  were  correct  and  that  he  was  bound  by  their  authority, 
he  pronounced  his  own  judgment  in  conformity  with  tJiem,  and  gave  to  the  second 
incumbrancer  with  notice  a  priority  over  the  first  incumbrancer  without  notice. 
Under  these  circumstances,  therefore,  I  think  your  Lordships  will  be  of  opinion  that 
that  decision  so  pronounced  upon  these  principles  wa-s  correct,  and  I  therefore  move 
that  the  judgment  in  this  case  be  affirmed  :  and  considering  that  the  point  now  sub- 
jected to  appeal  has  already  been  decided  more  than  once,  after  deliberate  argument 
in  the  Court  below,  I  think  that  your  Lordships  will  also  be  of  opinion  that  this 
judgment  ought  to  be  affirmed  with  costs. 

Lord  Brougham  :  I  agree  with  my  noble  and  learned  friend  as  to  this  case.  This 
case  was  decided  in  the  Court  below,  upon  the  principle  of  the  two  former  cases  in 
the  Rolls,  and  the  discussion  here  has  brought  under  the  view  of  your  Lordships  the 
judgments  in  Dearie  v.  Hall  [3  Russ.  1]  and  Loveridge  v.  Cooper  [3  Russ.  30].  With 
the  decisions  in  those  cases  I  perfectly  agree,  and  it  is  not  only  my  opinion  that  tJiis 
case  ought  to  be  decided  by  them,  because  the  principle  laid  down  in  those  to  which 
I  have  referred  strictly  applies  to  this  case,  and  because  there  is  nothing  in  tlie  facts 
of  the  present  case  to  prevent  the  application  of  that  principle,  but  also  because  I  am 
of  opinion,  that  if  those  cases  of  Dearie  v.  Hall  and  Loveridge  v.  Cooper  were  now 
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before  your  Lord-[478]-slni3s  by  appeal,  they  ought  to  be  declared  to  have  been  well 
dev;ided,  and  ought  to  be  affirmed.  It  seems  to  me  that  the  true  principle  which  ought 
to  govern  courts  of  equity  was  taken  in  those  cases,  according  not  only  to  the  aiialo<jy 
of  established  decisions,  but  according  to  the  rules  which  have  been  formally  and 
distinctly  laid  down,  and  which  make  those  cases  not  cases  of  the  first  impression, 
but  cases  which  have  proceeded  upon  well-defined  and  well-settled  rules  of  e<.]uity. 
I  entirely  agree  that  this  judgment  of  the  Master  of  the  Rolls  should  be  affirmed,  and 
that  there  was  no  such  reasonable  ground  for  appeal  here  as  to  entitle  the  Appellant 
to  escape  without  paying  the  costs. 

Decree  affirmed,  and  appeal  dismissed  with  costs. 


[479]  APPEAL 

From  the  Court  of  Chancery  in  Ireland. 

The  Right  Hon.  the  Earl  of  BA^BO'N,—Appenant ;  HENRY  BECHER,  Esq.,— 

Eespondent. 

[Mews'  Dig.  vii.  361,  363  ;  is.  309.     S.C.  9  Bli.  N.S.  532.     See Shedden  v.  I'atiick, 
1854,  1  Macq.  594;  and  Ellis  v.  M'Heni-y,  1871,  L.R.  6  C.P.  p.  239.] 

Though  the  Court  of  Chancery  cannot  review  or  correct  a  decree  of  the  Court  of 
Exchequer,  yet  where  such  decree  has  been  obtained  coUusively  and  fraud- 
ulently, a  party  whose  interests  are  affected  by  it,  may  raise,  in  the  Court 
of  Chancery,  either  as  actor  or  defender,  a  question  sis  to  its  validity. 

Where  sales  of  estates  had  fraudulentl_y  taken  place  under  decrees  of  the  Court  of 
Exchequer  in  Ireland,  obtained  by  collusion  between  the  tenant  for  life,  the 
mortgagee,  the  person  in  whose  favour  a  charge  had  been  created,  and  the 
purchaser,  and  where  the  interests  of  the  tenant  in  remainder  had  not  been 
protected  in  such  suits,  the  Court  of  Chancery  in  Ireland,  on  his  coming  into 
possession,  granted  him  relief  on  a  bill  filed  to  redeem.  That  decree  was 
affirmed  by  the  Lords. 

The  fraudulent  sales  had  been  made  by  the  first  tenant  for  life;  his  son  died  in 
his  lifetime;  the  tenancy  for  life  continued  to  exist  for  above  35  years  after 
these  fraudulent  sales.  On  tlie  tenant  in  remainder  becoming  entitled,  he 
filed  a  bin  to  redeem.  Held  by  the  Court  below,  and  affirmed  by  the  Lords, 
that  he  was  not  barred  by  the  laps©  of  time. 

Henry  Becher,  formerly  of  Creagh,  in  the  county  of  Cork,  Esq.,  being  seised  in  fee 
of  certain  lands  in  that  county,  executed  a  mortgage,  dated  1-ttli  October  1737, 
whereb}'  he  granted  and  released  unto  Samuel  Townsend,  his  heirs  and  assigns,  all 
those  the  lands  of  Killeenleagh,  Lassanaroe,  Cappamore  and  Cahergall,  [480]  situate 
in  the  barony  of  West  Carberry  and  county  of  Cork  ;  subject  to  redemption  on  pay- 
ment of  the  sum  of  £1000,  with  interest. 

Henry  Becher  being  entitled  to  the  equity  of  redemption  of  these  mortgaged 
premises,  and  being  seised  in  fee  of  several  otlier  lands,  etc.,  died  in  1738,  leaving 
John  Becher  (Respondent's  great  grandfather)  his  eldest  son  and  heir-at-law,  who 
thereupon  entered  into  possession  of  the  said  hereditaments,  subject,  as  to  said  lands 
of  Lassanaroe,  amongst  others,  to  the  said  mortgage  for  £1000.  Previous  to  John 
Becher's  marriage  with  Miss  Frances  Hedges,  by  certain  indentures  of 
lease  and  release  of  26th  and  27th  March  1740,  the  release  made  be- 
tween himself  of  the  first  part,  Richard  Hedges  and  said  Frances  Hedges  of  the 
second  part,  the  Honourable  Charles  Annesley  and  Samuel  Townsend  of  the  tliird 
part,  and  Richard  Touson  and  Richard  Eyre  of  the  fourth  part,  Jolm  Becher,  in 
consideration  of  his  intended  marriage  and  of  £5600,  the  marriage  portion,  con- 
veyed unto  Annesley  and  Townsend,  and  tlieir  heirs,  certain  lands  in  the  county  of 
Cork,  among  which  were  some  known  by  the  names  of  Ardentenant,  Balteenoughtra, 
Ballyourane,  Bamitonicane,  Caherolickenny,  Mauldeuny,  Deriynalamane,  Dun- 
kelly,  Keelbronoge,  Lassajiaroe,  Rathcool,  Ratourah.  Letterscanlan,  etc.,  upon  trust 
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as  to  part  of  said  lands,  to  the  use  of  John  Becher,  until  the  marriafre,  then  upon 
other  trusts  for  limited  purposes,  then  to  the  use  of  John  Becher  for  life,  and  then  to 
trustees,  to  preserve  contingent  remainders.  A  jointure  of  £500  a-year  was  secured 
to  Frances  Hedges,  and  a  term  of  ninety-nine  years  was  vested  in  trustees,  and, 
subject  thereto,  tlie  lands  were  conveyed  to  the  use  of  the  first  and  other  sons  of  tlie 
said  John  Becher  by  said  Frances  Hedges  successively  in  tail  male.  In  [481]  default 
of  issue,  the  ultimate  remainder  in  fee  was  to  revert  to  John  Becher.  The  term  of 
ninety-nine  years  was  declared  to  be  vested  in  the  trustees,  to  raise  by  sale  or  mort- 
gage £5000  for  younger  children,  in  such  shares  as  John  Becher  should  appoint. 

The  marriage  between  the  said  John  Becher  and  Frances  Hedges  took  place, 
and  the  issue  tliereof  were  two  sons  and  two  daughters,  viz.  Richard  Becher,  the 
eldest  son,  and  who  was  grandfather  of  Respondent ;  Michael  Becher,  the  second 
son  ;  Jane  Becher,  aftei-wards  the  wife  of  Daniel  O'Donovan  ;  and  Elizabeth  Becher, 
afterwards  tlie  wife  of  William  Evans. 

By  a  settlement  on  the  marriage  of  Daniel  O'Donovan  and  Jane  Becher,  dated  on 
the  2d  of  April  1763,  John  Becher,  pursuant  to  the  power  in  the  settlement  of  27th 
March  1740,  appointed  £2000,  part  of  the  £5000,  to  Jane  Becher,  to  bear  interest 
from  2d  April  1763,  at  £5  per  cent.  An  assignment  thereof  was  made  to  trustees, 
upon  trust  to  pay  the  interest  to  O'Donovan  for  his  life,  and  after  his  death  to  pay 
over  the  principal  for  the  younger  children  of  the  marriage,  in  such  shares  and  at 
such  times  as  Daniel  O'Donovan  should  appoint.  It  was  further  declared  that  the 
principal  sum  should  not  be  raised  out  of  the  real  estates  of  John  Becher  during  his 
life. 

Richard  Becher,  seised  of  an  estate  in  tail  male,  expectant  on  the  death  of  his 
father,  attained  21  in  1768;  and  his  father  having  occasion  to  borrow  £2300, 
applied  to  Richard  Wright  for  the  purpose,  and  having  obtained  from  him  a  loan 
to  that  amount,  the  father  and  son,  on  the  18th  January  1768,  joined  in  a  mortgage 
in  fee  to  Richard  Wright  for  £2300.  The  mortgage  extended  over  the  lands  com- 
prised in  the  settlement  of  27tli  March  1740.  There  was  also  a  covenant  by  John 
and  Richard  Becher  to  suffer  [482]  a  recovery  to  the  use  of  Richard  Wright,  these 
securities  being  subject  to  redemption  on  payment  of  principal  and  interest.  The 
recovery  was  to  enure,  after  the  payment  of  the  mortgage-money,  to  such  uses  as 
John  and  Richard  Becher  should  by  deed  appoint ;  and  in  default  of,  and  until  such 
appointment,  to  the  uses  of  the  settlement  of  26th  and  27th  March  1740.  A  recovery, 
as  of  Easter  Term  1768,  was  suffered  accordingly.  On  tlie  17th  September  1768,  a 
deed,  declaring  further  uses  of  the  recovery,  was  executed,  and  the  uses  were  declared 
to  be  to  John  Becher  for  life,  to  Richard  Becher  for  life,  to  trustees  to  preserve,  etc., 
with  a  power  in  Richard  Becher  to  jointure,  and  then  to  tlie  first  and  other  sons  of 
the  said  Richard  Becher  successively  in  tail  male.  There  was  a  proviso  that  any 
mortgage  or  judgment  obtained  previous  tO'  the  execution  of  the  deed  was  not  to  be 
affected  thereby. 

On  the  9th  September  1769,  a  settlement  was  made  on  the  marriage  of  Richard 
Becher  with  Letitia  Hungerford,  by  which  John  and  Richard  Becher  conveyed  to 
trustees  the  lands  comprised  in  the  settlement  of  1740,  and  in  the  deeds  of  18th 
January  and  I7th  September  1768,  to  hold  to  the  use  of  John  Becher  for  life,  to 
Richard  Becher  for  life,  to  trustees  to  preserve,  etc.,  and  (subject  to  a  jointure  of 
£300  per  annum  for  Letitia  Hungerford,  and  also  to  a  term  of  500  years  for  a 
provision  of  £5000  for  younger  children)  to  the  first  and  other  sons  of  the  said 
Richard  Becher  successively  in  tail  male;  and  in  default  of  such  issue  to  John  and 
Richard  Becher,  according  to  Uieir  respective  estates  therein  at  the  time  of  executing 
said  deed.  The  deed  of  9tli  September  1769  revoked  the  uses  of  the  deed  of  I7tli 
September  1768.  The  issue  of  the  marriage  of  Richard  Becher  with  Letitia  Hunger- 
ford were  John  Becher,  Respondent's  father,  the  eldest  son:  Henry  Becher  and 
Frances  Becher,  younger  children.  The  [483]  two  latter  became  entitled  to  £5000  as 
their  portion  under  the  marriage  settleinent  of  their  parents. 

John  Becher,  Respondent's  gi-eat  grandfather,  married,  2dly,  Barbara  Townsend  ; 
and,  3dly,  Barbara  Hungerford;  and  on  tlie  28th  October  1769  made  his  will,  by 
which  he' appointed,  under  the  powers  of  the  settlement  of  27th  M.irch  1740,  £2000, 
part  of  £3000  (remainder  of  £5000)  to  his  daughter  Elizabeth,  and  £1000  to 
his  second  son,  Michael  Becher.    John  Becher  died  on    19th  February  1778,  leaving 

1518 


BANDON  V.   BECHER  [1835]  III  CLAEK  &  FINNELLY. 

his  widow,  his  first  and  second  sons,  and  his  two  daugliteis  surviving.  His  will  was 
proved  by  the  Respondent's  grandfather. 

Michael  Becher  died  in  November  1778,  having,  by  his  will  dated  7th  Ajiril  1778. 
bequeathed  unto  his  brother,  Ric4iard  Becher,  his  share  of  the  sum  of  £5000,  and 
appointed  him  executor. 

Daniel  O'Donovan  died  in  1778,  and  by  his  will,  dated  '2'2d  December  1777, 
appointed  tlie  £2000  to  his  younger  children,  equally  to  be  divided  between  tiiem 
share  and  share  alike. 

Richard  Becher  (Respondent's  grandfather)  having  survived  his  wife  Letitia, 
married  Mary  Alleyu,  and  by  deed,  dated  25th  August  1779,  after  reciting  the 
settlement  of  the  27th  March  H-IO,  and  tlie  will  of  Michael  Becher,  Richard  Becher, 
for  the  considerations  therein  mentioned,  did  grant  and  make  over  unto  Dean  French 
and  Richard  Boyle  Townsend,  the  trustees,  the  said  sum  of  £1000,  upon  trust  that 
tliey  should  raise  the  same  and  pay  it  over  to  the  sons  or  daughters  of  him  the  said 
Richard  Becher  and  Mary  Alleyn.  Two  sons  and  seiven  daughters  were  the  issue 
of  this  marriage. 

The  £1000  so  due  on  the  foot  of  the  deed  of  mortgage  of  the  14th  of  Octol>er 
1737,  became,  and  is  now,  [484]  vested  in  tlie  Respondent's  uncle,  Henry  Becher, 
and  is  a  subsisting  incumbrance,  upon  which  the  Respondent  continues  to  pay 
interest.  The  lands  of  Lassanaroe,  included  in  this  mortgage,  were  sold  to  James 
Bernard  for  payment  of  a  subsequent  charge,  as  if  this  incumbrance  did  not  exist. 

The  £1000  appointed  by  John  Becher  the  elder  for  his  son  Michael,  is  a  sub- 
sisting charge  upon  the  estates,  and  is  vested  in  the  surviving  trustee  named  in 
said  settlement  of  25th  August  1779,  and  the  Respondent  pays  interest  for  the  same. 

Henry  Becher  and  Frances  Becher,  now  Hungerford,  who  were  born  previously 
to  1777,  and  were  the  only  younger  children  of  Richard  Becher  and  Letitia  his 
■wife,  became,  under  the  provisions  of  the  settlement  of  9tli  September  1769,  entitled 
to  the  £5000  in  equal  shares.     They  are  now  living. 

Elizabeth  Becher  intermarried  with  William  Evans,  of  Kilkeran,  in  the  county 
of  Cork,  esquire,  on  2d  September  1777. 

After  the  decease  of  John  Becher  the  elder,  and  upon  the  commencement  of  tlie 
term  of  99  years,  William  Evans  and  Elizabetli  his  wife,  exhibited  their  bill  on  the 
equity  side  of  the  Exchequer  in  Ireland,  on  9th  February  1779,  against  Richard 
Becher,  and  against  his  sons  John  and  Henry,  both  then  minors,  (but  omitting  their 
sister  Frances,  though  born  some  years  tefore,)  and  against  the  surviving  trustees 
of  the  respective  terms  of  99  years  and  500  years  for  raising  the  portions  of  the 
younger  children  of  Richard  Becher  and  Letitia  his  wife,  and  also  against  Richard 
and  John  Townsend,  the  trustees  named  in  the  deeds  of  17th  September  1768,  and 
9th  September  1769  ;  and  the  bill  (amongst  other  things)  set  forth  the  settlement 
of  March  1740,  and  the  limitations  of  said  term  of  99  years,  and  the  trusts  thereof  ; 
[485]  and  tliat  the  marriage  took  effect,  and  that  tliere  was  issue  thereof  Richard 
Becher,  Respondent's  grandfather,  Michael,  Jean  and  Elizabeth ;  and  also  stating 
tlie  settlement  of  the  9th  September  1769  on  the  marriage  of  said  Richard  Becher  with 
Letitia  Hungerford,  and  the  said  trustnterm  thereby  created  for  securing  the  £5000 
as  a  provision  for  the  younger  children  of  the  marriage;  and  that  there  was  issue 
of  that  marriage  John  Becher  and  Henry  Becher  ;  and  the  bill  prayed  that  Richard 
Becher  might  be  decreed  to  pay  the  £2000  (part  of  the  £5000  to  be  raised  under 
tlie  settlement  of  1740,  and  referred  to  in  the  will  of  John  Becher  made  in  October 
1769),  with  interest  at  £5  per  cent.,  until  the  death  of  John  Becher  tlie  elder,  and 
also  witli  legal  interest  from  tlie  death  of  the  said  John  Becher  to  William  Evans 
and  Elizabeth  his  wife,  at  a  short  day,  or,  in  default  thereof,  that  the  said  premises, 
being  those  comprised  in  the  said  respective  deeds  of  27th  March  1740,  18th  January 
1768,  and  9th  September  1769,  or  a  competent}  part  thereof,  might  be  set  up  and  sold 
for  the  remainder  of  the  trust-term  of  99  years,  for  tlie  payment  of  plaintiffs' 
demand,  and  that  a  receiver  might  be  appointed. 

Richard  Becher,  on  3d  February  1780,  answered  the  said  bill. 

The  defendants,  the  trustees  of  the  two  terms,  also  tiled  answers  to  said  bill  ; 
and  Richard  Becher,  on  9th  November  1781,  filed  a  further  answer  in  the  cause; 
and  John  Becher  and  Henry  Becher,  (Respondent's  father  and  uncle),  being  then 
infants,  on  21st  March  1782  (by  John  Macartney,  esq.,  the  Deputy  Renieiiibrancer  of 
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the  C!ourt  of  Exchequer,)  filed  their  answers  to  said  bill,  and  thereby  stated  they 
were  total  strangers  to  the  charges  and  allegations  tlierein  mentioned. 

[486]  Issue  having  Iseen  joined  in  this  cause,  witnesses  were  examined  on  the 
pai't  of  the  plaintiffs  only;  and  the  cause  having  been  set  down  to  be  heard,  it  was, 
on  1st  June  1782,  ordered  that  it  should  be  referred  to  the  Remembrancer  to  state 
an  account  of  what  was  due  to  the  plaintiffs  for  principal  and  interest  under  the 
deed  of  settlement  of  27th  March  1740,  and  the  will  of  John  Becher,  calculating  the 
interest  at  the  rate  of  £5  per  cent,  per  annum,  to  the  time  of  the  death  of  the  said 
John  Becher,  and  at  the  rate  of  £6  per  cent,  per  annum  from  thence  to  the  day  of 
pronouncing  the  decree.  The  Chief  Remembrancer,  or  his  deputy,  having  proceeded 
to  take  the  account,  by  his  report,  dated  8th  November  1782,  found  that  the  plain- 
tiffs had  filed  their  charge,  but  that  no  discharge  was  filed  thereto,  nor  was  there  any 
attendance  on  behalf  of  any  of  the  defendants;  and  that  there  was  due  to  the  plain- 
tiffs for  principal  and  interest  up  to  19th  June  1782,  £2566  6s.  5d.  The  cause  having 
been  set  down  for  further  directions,  was  heard  on  16th  November  1782;  when  it 
was  ordered,  tliat  the  officer  of  tlie  Court  of  Excliequer  should  then,  in  open  court, 
tot  up  the  interest  on  the  said  principal  sum  of  £2000  from  the  said  19th,  June 
(being  the  time  interest  was  computed  to  in  said  report)  up  to  the  15th  November 
then  next  instant,  being  the  time  of  confirming  the  said  report;  and  the  same 
having  been  calculated,  the  whole  was  found  to  amount  to  £2615  5s.  8d.  And  it 
was  further  ordered,  that  Richard  Becher,  the  defendant  in  the  cause,  should  pay 
unto  the  plaintiffs,  within  six  calendar  months  from  16th  November  1782,  the  said 
last-mentioned  sum,  with  interest  from  the  date  of  the  last  decree  until  paid,  to- 
getlier  with  costs  ;  or,  in  default  thereof,  that  the  Chief  Remembrancer  should  sell 
by  public  cant,  to  the  highest  and  fairest  bidder,  a  competent  [487]  part  of  the  lands 
and  premises  comprised  in  tlie  trust-term  of  99  years  :  and  that  out  of  the  money 
arising  by  such  sale  he  was  to  pay  unto  the  plaintiff's  their  principal,  interest  a.nd 
costs  ;  and  the  remainder,  if  any,  he  was  to  pay  over  to  the  defendant  Richard  Becher, 
upon  his  making  out  a  good  title  to  such  person  as  should  be  declared  the  pur- 
chaser of  such  lands  and  premises. 

The  decree  was  duly  enrolled,  and  was  signed  by  Stawell  Webb,  since  deceased,  as 
attorney  for  the  plaintiff's;  by  Robert  Reeves,  as  attorney  for  the  defendants  John 
Becher,  Henry  Becher,  and  the  trustees;  and  by  Benjamin  Swayne,  as  attorney  for 
Robert  Hedges  ;  but  nO'  attorney  or  person  signed  the  same  on  behalf  of  the  defendant 
Ricliard  Becher. 

On  the  9th  of  June  1781  another  bill  was  exhibited  on  the  equity  side  of  the 
Court  of  Exchequer,  in  the  name  of  Richard  Wright,  the  mortgagee,  against  Richard 
Becher,  Respondent's  grandfather,  and  Barbara  his  wife,  and  against  John  Becher, 
his  eldest  son,  the  father  of  Respondent,  then  a  minor,  and  Heniy  Becher,  the  second 
son  of  the  said  Richard  Becher,  also  a  minor,  and  against  two  of  the  trustees  ;  and 
the  bill  was  afterwards  amended.  It  stated  the  mortgage-deed  of  18tli  January  1768, 
for  securing  £2300;  an  endorsement  thereon,  dated  25th  March  1768,  acknow- 
ledging the  receipt  by  John  Becher  the  elder  of  an  additional  sum  of  £700  from 
Wright;  tlie  settlement  of  the  9th  September  1769,  and  the  limitations  thereby 
made  as  to  estates  so  settled  ;  and  after  furtlier  stating  that  the  principal  sum  of 
£2.300,  and  the  said  £700,  with  considerable  arrears  of  interest,  were  due,  it  prayed 
that  the  officer  of  the  Court  should  tot  up  what  should  appear  to  be  due  to  Wriffht 
for  principal,  [488]  interest  and  costs,  and  that  the  defendants  in  the  cause  might  be 
decreed  to  pay  the  same  to  the  plaintiff,  by  a  short  day,  to  be  appointed  by  the  said 
Court,  and  in  default  thereof,  that  the  defendants  Richard  Becher  and  John  Becher, 
and  all  other  persons  claiming  under  the  said  John  Becher  deceased,  and  under 
the  said  defendant  Richard  Becher,  or  either  of  them,  might  be  foreclosed,  and  that 
the  mortgaged  premises  might  be  sold. 

Richard  Becher  answered  the  bill  for  himself  and  for  his  infant  son  John  Becher, 
on  the  9th  November  1781  ;  but  all  the  other  defendants,  including  Henry  Becher,  the 
infant  brother  of  John  Becher,  were  struck  out  as  parties,  and  were  not  named  parties 
in  the  title  of  the  decree ;  and  the  cause  having  been  set  down  for  hearing,  it  was, 
on  the  21st  February  1782,  heard,  and  referred  to  the  Chief  Remembrancer  to  state 
an  account  of  what  was  due  to  Wright  for  principal,  interest,  and  costs.  This  decree 
cannot  be  found  among  the  records  of  the  Court  of  Exchequer. 

The  Cliief  Remembrancer  made  his  report,  finding  £3583  2s.  7|d.  to  be  due, 
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and  tliis  report  was  confirmed  :  and  Uichard  Becher  and  John,  liis  son.  were  ordered, 
within  six  months  from  the  8th  of  May  1782,  to  pay  tlie  same  witii  costs,  or,  in 
default  of  payment,  the  Chief  Remembrancer  was  ordered  to  sell  by  |>ublic  cant,  tf) 
the  higliest  bidder,  the  several  lands  and  premises  comjirised  in  the  deeds  of  27th 
March  1740  and  !)th  .September  1769  mentioned,  or  a  eomjietent  part  thereof;  and 
tiiat  out  of  the  money  arisintj  from  such  sale,  he  was,  in  the  first  place,  to  pay  the 
plaintift"  his  principal,  interest  and  cost.*,  .and  the  remainder,  if  any,  he  was  to  pay 
over  unto  the  defendants,  or  unto  such  of  them  as  sliould  appear  entitled  thereto. 
upon  their  making:  out  a  good  title  to  such  person  as  should  become  the  ])urciiaser 
of  the  said  [489]  land  and  premises.  This  decree  was  signed  on  behalf  of  the  said 
plaintiff  by  Thomas  Barter,  as  his  attorney,  and  on  behalf  of  the  said  Richard  Becher 
and  John  Becher  by  John  Denis,  as  their  attorney. 

John  O'Donovan.  Jane  O'Donovan,  and  Helen  O'Donovan,  minors,  by  Jane 
O'Donovan,  their  mother  and  next  friend,  on  the  12tli  March  1785.  likewise  exhibited 
their  bill  in  the  Exchequer  against  Richard  Becher  (Respondent's  grandfather),  and 
against  John  Becher  (Respondent's  father)  and  Henry  Becher.  who  were  Ixith  minors, 
and  against  tlie  trustees,  and  after  stating  the  deed  of  the  27th  March  1710  and 
tlie  indenture  of  2d  April  1763.  made  upon  the  marriage  of  the  said  Daniel 
O'Donovan  with  .Jane  Becher.  and  the  will  of  O'Donovan.  and  also  the  deed  of  9th 
September  1769,  prayed  that  Richard  Becher  might  pay  the  £2000.  with  interest 
thereon,  or.  in  default  thereof,  that  the  lands  comprised  in  the  said  trust-term  might 
be  sold  for  the  remainder  of  the  tenn  of  ninety-nine  years,  and  that  the  plaintiffs 
should  be  paid  their  demand  out  of  the  produce  of  such  sale. 

Answers  were  put  in  by  all  the  defendants,  except  Richard  Becher.  as  to  whom 
the  bill  was  ordered  to  be  taken  as  confessed,  and  it  was  decreed  that  the  plaintiffs 
were  entitled  to  £2000.  with  interest:  and  a  reference,  to  take  an  account  of  the 
sum  due.  was  directed. 

The  Deputy  Remembrancer  made  his  report,  stating  that  no  person  had  attended 
him  on  behalf  of  the  defendants;  that  he  found  £2-180  18s.  2d.  to  be  due.  and  a 
similar  decree  was  then  ni.ade  in  this  as  in  the  other  ca.uses.  Stowell  Webb  signed  this 
decree  as  attorney  for  the  plaintiffs. 

Four  separate  sales  were  effected  under  the  decrees  in  the  said  three  causes. 

[490]  At  the  first  sale,  on  the  17th  of  May  1783,  Thomas  Brown,  John  O'Malley  and 
John  Terry  Morgan  were  the  bidders  for  the  several  sums  of  £5000,  £5500  and 
£6150.  as  the  purchase  money  of  the  thirteen  denominations  of  land  formerly 
mentioned;  Morgan  was  declared  the  purchaser.  On  the  20th  of  May  1783,  being 
only  three  days  after  this  sale,  a  consent  was  entered  into,  in  the  cause  of  Wright 
V.  Becher,  as  follows,  viz. :  "  By  consent  of  the  parties,  plaintiff'  and  defendants,  in 
this  cause,  testified  by  their  attornies  signing  hereof,  as  also  of  John  Teriy  Morgan, 
esq.,  the  purchaser  on  the  last  sale  in  this  cause,  it  is  hereby  agreed  that  the  said 
sale  be  and  is  hereby  set  aside,  and  that  the  said  Irr.ds  and  premises  shall  be  again 
advertised,  and  set  up  by  the  officer  for  sale  on  Monday  the  2d  day  of  June  next; 
and  that  this  consent  may  be  received  and  made  the  order  of  this  court.  Dated 
this  20th  day  of  May  1783.  (Signed)  Thomas  Barter,  attorney  for  the  plaintiff; 
John  Dennis,  attorney  for  tlie  defendants  ;  John  Terry  Morgan." 

This  consent  was  made  a  rule  of  Court,  by  order  dated  2d  June  1783,  and  under 
this  rule  of  Court  of  2d  June  1783,  the  second  sale  was  had. 

At  this  second  sale,  which  took  place  on  tlie  day  of  the  date  of  the  order  (viz.  2d 
June  1783),  the  same  lands  sold  to  Morgan  at  the  first  sale  were  again  put  up,  to- 
gether with  two  other  denominations. 

The  sale  was  kept  open  for  a  long  time,  and  on  20th  June  1783,  John  Terry 
Morgan  made  a  bidding  of  £7000;  and  on  3d  July  1783  he  was  declared  pur- 
chaser ;  the  persons  bidding  against  him  for  some  of  the  lands  being  William  Honnor, 
John  Milward,  and  John  Dennis.  ,Tohn  Becher,  the  Respondent's  father,  died  on 
the  21st  February  1820,  leaving  Richard  Becher,  the  Respondent's  grandfather, 
stiU  [491]  living,  and  tenant  for  life  of  the  estates  to  which  the  Respondent  was 
entitled  in  tail  male  under  the  settlement  of  1769.  The  Respondent  was  also  entitled 
to  the  equity  of  redemption  of  the  mortgaged  estates.  Richard  Becher,  the  Respond- 
ent's grandfather,  died  on  the  8th  of  February  1825. 

The  Respondent  filed  his  bill  in  the  Court  of  Chancery  on  the  1st  of  May  1828 
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against  the  Appellant  and  othei-s,  stating  all  the  circumstances  already  set  forth,  and 
alleging  that  Richard  Becher  (Respondent's  grandfatlier)  was  a  person  of  very  estrii- 
vagant  habits,  and  was  often  in  pecuniary  difficulties;  that  James  Bernard,  at  the 
time  of  the  Exchequer  decrees,  was  a  banker,  having  great  command  of  money;  that 
a  close  intimacy  existed  between  Richard  Becher  and  James  Bernard  ;  that  James 
Bernard  well  knew  Richard  Becher's  pecuniary  difficulties  and  his  property  ;  and 
that  James  Bernard,  by  sales  improperly  conducted,  under  tliese  decrees  got  possession 
of  thirteen  denominations  of  the  lands  thus  ordered  to  be  sold. 

There  were  allegations  in  the  Respondent's  bill  that  some  or  all  of  these  parties 
were  mere  instruments  in  the  hands  of  the  persons  then  affecting  to  prosecute  the 
suits,  and  to  compel  the  sale  of  the  estates ;  that  the  tenant  for  life  joined  in  these 
proceedings,  and  fraudulently  assisted  in  a  sale  in  which  tlie  interests  of  those  in 
remainder  were  totally  disregarded,  and  that  the  whole  proceeding  was  therefore 
tainted  with  fraud  and  could  not  be  supported.  Many  circumstances  were  stated 
as  showing  that  James  Bernard  was  a  party  to  this  fraud  on  tlie  rights  of  the  re- 
mainder-man ;  such,  for  instance,  as  that  there  were  several  sales,  at  different  times, 
of  various  portions  of  the  jiroperty,  the  sales  being  set  aside  by  consents  entered  into 
by  the  parties  themselves ;  that  there  were  no  real  bidders  at  these  sales,  [492]  but 
only  the  attornies  or  the  clerks  of  the  attornies  emploj'ed  for  the  parties  or  for  James 
Bernard  ;  tliat  the  sales  were  excessive,  being  sales  of  property  far  greater  in  amount 
than  would  have  been  required  to  satisfy  the  judgments  in  the  suits  in  which  the 
sales  were  directed  ;  that  promissory  notes  were  ordered  to  be  taken  in  lieu  of  money, 
by  the  consent  of  the  .solicitors ;  that  these  consents  were  permitted  by  the  Court, 
though  the  tenant  in  tail  was  an  infant ;  that  the  £7000,  the  produce  of  tlie  second 
sale,  was  applied  by  fraudulent  consents  to  the  benefit  of  the  tenant  for  life  alone.  It 
was  also  alleged,  tliat  after  the  second  sale,  in  June  1783,  there  was  a  surplus  of  £1800 
beyond  the  charges;  that  the  lands  sold  to  James  Bernard  were  conveyed  by  the  tenant 
for  life  to  him  in  fee,  but  that  the  tenant  in  tail  was  no  party  to  the  conveyance ; 
that  there  was  a  further  sale  of  lands  for  £1800,  and  a  conveyance  to  James  Bernard 
in  fee  of  the  said  lands ;  that  tlie  tenant  for  life  and  mortgagee  were  the  only  parties 
thereto,  and  that  James  Bernard  entered  into  possession  of  all  the  lands,  but  did  not 
pay  the  £1800,  nor  any  rent  or  interest,  and  had  possession  delivered  to  him  by  con- 
sent. On  the  13th  February  1784,  James  Bernard,  on  the  marriage  of  his  son, 
Francis  Bernard,  afterwards  created  Earl  of  Bandon,  settled  the  lands  thus  pur- 
chased on  his  son  in  strict  settlement  ;  but  Ja.mes  Bernard  did  not  rest  satisfied  with 
his  title  to  the  estates  thus  acquired  ;  and  on  tlie  14th  May  1785,  another  consent  was 
entered  into  to  set  aside  the  last  sale  and  have  another.  It  was  further  alleged,  that 
only  two  months  before  the  last  consent,  Webb  filed  O'Donova.n's  bill  to  exhaust  the 
£1800  purchase  money  in  the  hands  of  James  Bernard  ;  that  Honner  appeared  as 
attorney  for  the  purcha.ser  when  the  matter  was  brouglit  before  the  Court;  that  this 
sale  was  also  set  aside,  but  costs,  by  consent,  were  [493]  not  given  to  the  infant.  On 
the  11th  June  1785,  the  third  sale  of  part  of  the  same  lands  in  Wright  v.  Becher 
took  place,  when  the  bidders  thereat  were  Fitzgerald,  Ormsby,  and  Webb,  the  last  of 
whom  was  declared  purchaser  for  £4192  18s.,  and  proof  was  given  of  an  alleged  con- 
cert between  Webb  and  James  Bernard,  and  the  amount  for  which  the  property  was 
pretended  to  be  sold,  was  exactly  tlie  amount  of  tlie  debt  alleged  tO'  be  due  to  Evans  and 
his  wife:  that  some  of  the  conveyances  were  of  the  fee.  though  only  terms  for  years 
were  sold  ;  and  that  in  one  case  the  conveyance  was  only  executed  by  the  pretended 
plaintiff  in  the  suit,  and  not  even  by  the  tenant  for  life,  and  certainly  not  by  the 
tenant  in  tail  or  by  any  one  on  his  behalf. 

The  biU  prayed  that  the  several  decrees  of  the  Court  of  Exchequer  might  be  de- 
clared to  liave  been  fraudulently  obtained  ;  that  the  several  sales  had  pursuant 
thereto,  and  the  conveyances  made  to  James  Bernard  in  1783,  if  in  existence,  might 
also  be  declared  fraudulent,  but  might  stand  as  securities  for  the  sums  paid  by  James 
Bernard,  or  Francis  Earl  of  Bandon,  in  discharge  of  incumbrances;  that  an  account 
might  be  taken  of  the  sums  paid  by  them  on  foot  of  the  mortgage,  and  in  satisfaction 
of  the  trusts  of  the  term  of  99  years;  and  that  an  account  might  be  taken  of 
the  rents,  and  any  surplus  payment  of  the  sums  due  at  foot  of  the  various  securi- 
ties be  paid  to  the  Respondenfi ;  that  Respondent  might  be  at  liberty  to  redeem  the 
mortgaged  premises  upon  payment  of  the  said  money ;  and  that,  upon  payment  there- 
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of,  sitid  Earl  of  Bandon  might  be  decreed  to  deliver  up  the  premises  to  Respondent, 
with  tlie  deeds  relating  thereto  :  tliat  if  the  lands  could  not  be  restored  to  Respondent 
by  reason  of  tlie  deed  of  13th  Febninry  1784,  then  that  Rospon-[494]-dent  might  be 
compensated  out  of  the  assets  of  James  Bernard  ;  and  that  a  receiver  might  be  ap- 
pointed. 

Answere  were  put  in,  and  the  cause  came  to  a  liearing,  wlien  a  reference  was 
ordered  to  the  Master  to  report  the  sums  paid  by  James  Bernard  on  account  of  in- 
cumbrances ;  the  Appellant  to-  have  credit  for  such  sums,  with  interest,  as  were  un- 
liquidated at  the  death  of  the  tenant  for  life;  and  James  Bernard  wa,s  declared  bound 
to  keep  down  the  interest  on  the  charges,  as  Rieliard  Becher,  the  tenant  for  life, 
would  have  been.  Reference  was  also  made  to  the  Master  as  to  whether  the  profits  of 
the  lands  were  sufficient  to  keep  down  the  interest  on  said  incumbrances  in  the  life- 
time of  Richard  Becher;  and,  if  not  sufficient,  to  report  the  balance  of  the  interest 
due.  The  Respondent  was  declared  entitled  in  fee  tail,  with  the  immediate  reversion 
in  fee-simple,  to  the  lands  comprised  in  the  settlement  of  1784,  subject  only  to  the 
sums  paid  by  James  Bernard  ;  and  in  case  the  rents  and  profits  of  the  whole  of  the 
said  lands  should  be  inadequate,  the  Master  was  directed  to  inquire  as  to  what  pro- 
portion the  lands  of  Letterscanlan  and  Ratourah  ought  to  contribute.  The  Respon- 
dent was  decreed  entitled  to  the  full  value  of  lands  bound  by  the  settlement,  to  be 
paid  out  of  the  assets  oi  said  James  Bernard,  and  a  reference  was  directed  to  take 
an  account  of  the  personal  estate  of  James  Bernard.  Directions  were  given  as  to 
tlie  application  of  the  rents,  and  as  to  other  matters,  and  certain  issues  were  directed, 
and  costs  and  further  directions  were  reserved.  There  was  a  petition  by  the  Appel- 
lant for  re-hearing,  alleging  length  of  time  as  a  bar  tO'  the  claim  of  the  Respondent, 
and  that  no  relief  ouglit  to  have  been  granted  against  the  assets  of  James  Bernard,  or 
of  Francis,  Earl  of  [495]  Bandon.  The  cause  was  reheard,  and  the  original  decree 
affirmed. 

Mr.  Tinney  and  Mr.  Pemberton  for  the  Appellant: — This  decree  cannot  be  sup- 
ported. In  the  first  place,  the  suit  is  in  substance  a  bill  for  a  rehearing  by  the  Court 
of  Chancery  of  a  case  already  decided  in  the  Court  of  Exchequer.  Such  a  proceeding 
cannot  be  allowed,  under  whatever  form  it  may  come  into  a  Court.  The  party,  now  a 
plaintiff  in  the  Court  of  Chancery,  is  the  tenant  in  tail  of  an  estate  which,  while  in  the 
possession  of  a  preceding  tenant  in  tail,  tlirough  whom  he  claims,  was  the  subject  of 
a  suit  in  the  Court  of  Exchequer  and  of  a  decree  made  by  that  Court.  In  that  suit  tlie 
former  tenant  in  tail  and  a  mortgagee  were  parties.  The  decree  made  in  that  suit 
must  be  binding  on  the  present  tenant  in  tail.  The  case  of  Giffard  v.  Hort  (1  Sch. 
and  Lef.  386)  shows  that  a  decree  against  a  tenant  for  life  or  a  tenant  in  tail  will 
bind  him  in  remainder ;  for  treating  such  decree  as  one  so  binding  on  him,  the  House 
of  Lords  gave  the  remainder-man  the  right  to  file  a  supplemental  bill,  in  order  to 
enable  him  to  appeal  against  it.  If  he  has  this  advantage,  he  must  take  the  corres- 
ponding disability,  and  be  held  bound,  where  he  does  not  appeal.  He  has  not  done 
so  here,  but  in  another  Court;  and  with  a  view  to  impeach  the  whole  proceedings  in 
the  former  suit  he  has  filed  the  present  bill.  Such  a  course  cannot  be  permitted  him. 
The  next  answer  to  the  bill  is,  that  even  if  the  plaintiff  has  a  right  in  this  way  to  im- 
peach the  former  proceedings,  he  can  only  do  it  on  the  ground  of  fraud.  Now  under- 
value would  be  a  ground  of  fraud.  But  it  is  not  pretended  that  these  estates  were 
purchased  at  an  under-value ;  on  the  contrarj',  [496]  all  tlie  evidence  goes  tO'  show  that 
fuU  value  was  given  for  them,  and  the  Lord  Ciiancellor  himself,  in  his  judgment  in 
the  Court  below,  admits  that  the  parties  engaged  in  tliese  transactions  were  not  guilty 
of  any  moral  fraud,  but  he  says  that  they  set  up  a  series  of  sham  sales.  Even  if  that 
is  so,  the  blame  is  with  the  seller,  under  whom  the  Respondent  claims,  and  not  with 
the  purchaser,  now  represented  by  the  Appellant.  The  purchaser  therefore  cannot  be 
made  answerable:  Lloyd  v.  Johnes  (9  Ves.  37).  Again,  this  is  in  substance  a  suit 
for  damages.  Who  is  the  party  injured?  Not  the  Respondent,  but  his  father,  John 
Becher.  Yet  he  never  attempted  to  sue  for  damages  or  to  set  aside  the  transaction. 
But  even  if  damages  are  to  be  paid,  none  can  be  assessed,  for  full  value  was  given  for 
the  estates.  Besides,  a  court  of  equity  cannot  give  damages,  nor,  in  a  case  like  the 
present,  can  it  decree  the  reconveyance  of  the  estate.  Even  therefore  if  the  Respon- 
dent had  established  any  title  to  set  aside  the  proceedings  in  the  Court  of  Exchequer, 
he  could  gain  nothing  by  so  doing.     But  he  has  no  right  to  set  them  aside.     The  sales 
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cannot  be  impeached  but  on  the  ground  of  fraud,  and  fraud  is  not  proved  here; 
nothing  short  of  fraud  will  be  sufficient  to  affect  a  purchaser  under  a  decree.  In 
Bennett  v.  Harnill  (2  Sch.  and  Lef.  566)  it  was  held  that  a  purchaser  under  a  decree 
shall  not  be  affected  by  error  in  the  decree,  as  for  example,  in  its  not  having  given  a 
day  to  an  infant  defendant  to  show  cause,  or  in  decreeing  a  sale  of  lands  to  satisfy 
judgment  debts  without  an  account  of  tlie  personal  estate.  In  like  manner  Lord 
Thurlow  decided,  in  Wall  v.  Buslihy  (1  Bro.  C.C.  484),  that  infants  are  bound  by  a 
decree  taken  by  consent,  tliough  there  has  been  no-  reference  to  the  Master  to  inquire 
whether  it  was  for  [497]  their  benefit.  Then  toO'  the  lapse  of  time  is  alone  sufficient 
in  tliis  case  to  be  a  bar  to  tlie  Respondent's  right  tO'  a.  decree.  In  Burke  v.  Crosbie 
(1  Ball  and  Beat.  489),  it  was  held  that  a  conveyance  to  a  bond  fide  purchaser,  under  a 
decree  against  a  feme  covert^  for  a  sale  of  part  of  her  separate  estate,  cannot,  after 
an  acquiescence  of  twenty-two  years,  be  set  aside,  notwithstanding  the  purchase- 
money  may  have  been  misapplied.  Length  of  time  was  there  distinctly  declared  tO'  be 
a  bar  to  an  equitable  title.  Nor  would  the  Court  set  aside  a  sale  under  a  decree  though' 
the  surplus  of  the  purchase^money  was  directed  to  be  paid  tO'  the  tenant  for  life, 
Liglitbdurne  v.  Swift  (2  Ball  and  Beat.  207)  ;  and  tliat  case  also  decided  tliat  a  minor 
is  bound  by  a  decree  (Id.  213) ;  Cliolmeley  v.  Clinton  (4  Bli.  1)  distinctly  established 
that  adverse  possession  of  an  equity  of  redemption  for  20  years,  is  a  bar  to  any  other 
claim  of  tJie  equity  of  redemption,  producing  the  same  effect  as  abatement,  intru- 
sion, and  disseisin,  with  respect  to  the  legal  estate.  The  doctrine  now  contended  for, 
that  a  remainder-man  is  bound  by  tlie  act  of  a  tenant  for  life  through  whom  ho  claims, 
was  referred  to  by  Lord  Plunkett,  with  the  observation  that  lie  found  it  laid  down 
broadly  enough  in  the  text  books,  but  that  he  could  not  find  the  grounds  of  it  distinctly 
stated.  Yet  the  cases  of  Cuthbert  v.  Creasy  (4  Bli.  135),  Pim,  v.  Goodwin  (Id.  133), 
and  Foster  v.  Blake  (Id.  140  ;  4  Dow,  230.  nom.  Moore  v.  Blake)  are  sufficient  authori- 
ties on  tiiis  point,  and  the«judgment  of  Lord  Manners  in  the  last  of  these  cases  has 
always  been  considered  to  be  good  law.  In  Wlicdley  v.  Whallej,  the  distinction  which 
will  be  attempted  to  be  relied  on  in  this  case,  as  to  the  continuance  of  tlie  [498]  ten- 
ancy for  life  until  1825,  and  the  consequent  absence  of  right  in  the  remainder-man 
to  interfere,  was  considered,  and  was  held  not  to  be  an  answer  to  the  lapse  of  time. 
There  it  was  held  that  the  cause  of  action,  within  the  meaning  of  the  Statute  of  Limi- 
tations a,rises  when  a.  party  has  a.  right  tO'  apply  to-  a  Court  of  Eciuity,  and  in  that 
case,  which,  it  sliould  be  recollected,  was  a  case  of  fraud,  it  was  held  that  the  time  of 
limitation  began  tO'  run  from  the  time  when  the  fraud  was  discovered,  whether  in  the 
life  of  the  ancestor  or  upon  the  descent.  That  rule  must  be  applied  here,  and  then  the 
Respondent  will  be  barred  by  lapse  of  time.  There  is  no  authority  whatever  tO'  j  ustify 
the  claim  of  this  remainder-man  after  so  great  a  lapse  of  time.  Even  therefore,  if 
any  of  the  other  grounds  of.  objection  should  be  deemed  insufficient,  and  it  is  sub- 
mitted that  all  of  them  are  ivalid,  this  alone  justifies  the  Appellant  in  praying  that 
the  judgment  of  the  Court  below  may  be  re^^ersed. 

Mr.  Bickersteth  and  Mr.  Jacob  for  the  Respondents: — All  the  proceedings  in  the 
Court  of  Exchequer  were  wrong.  Tliere  was  no  protection  afforded  to  the  interests  of 
the  infants;  as  against  them  the  proceedings  were  fraudulent,  and  a  court  of  equity, 
when  it  discovers  fraud  against  infants,  will  relieve  them  from  the  consequences. 
The  sale  was  directed  without  any  restriction  as  tO'  what  was  to  be  sold  ;  if  more  was 
sold  tlian  was  necessary,  the  surplus  was  to  gO'  into  the  pocket  of  the  tenant  for  life. 
That  is  treated  on  the  other  side'  as  a  sort  of  equitable  conversion  not  sufficient  to 
vitiate  the  transaction,  and  Lighthunie  v.  Swift)  (2  Ball  and  B.  207)  is  cited  ;  but  in 
that  case  all  the  necessaiy  parties  were  before  the  Court,  and  that  circumstance  [499] 
was  a  main  ingredient  in  the  decision.  The  relations  existing  here  beit.ween  all  the 
parties  concerned  in  the  sale,  a.nd  the  manner  in  which  the  lands  not  sold  were 
treated,  clearly  prove  that  the  whole  transaction  was  collusive  and  fraudulent.  There 
was  notliing  real  or  bond  fide  in  it ;  tlie  parties  deceived  the  Court  by  pretended  con- 
sents, under  colour  of  wliich  they  sacrificed  the  interests  of  the  tenants  in  remainder. 
Then  when  the  first  sale  was  set  aside  and  another  was  resorted  to,  the  order  for  the 
second  sale  was  made  without  any  direction  as'  to  the  payment  of  the  costs  of  the  first. 
Again,  therefore,  the  interests  of  the  tenant  in  remainder  were  sacrificed,  and  Mr. 
Bernard,  who  pretended  to  have  parted  with  the  estate,  acted  in  the  case,  and  con- 
sented that  the  sale  should  be  set  aside  and  the  proceedings  under  it  vacated.     It  is 
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not  disputed  that  the  subsequent  proceedings  were  fictitious ;  the  opinion  of  the  other 
side  as  to  tlie  anterior  proceedings  is  pretty  well  show-n  by  their  ha.ving  recourse  after- 
wards to  others  not  now  denied  to  be  fictitious.  It  is  clear,  under  all  the  circum- 
stances of  this  case,  that  the  sales  in  1783  were  collusive  and  fraudulent;  that  they 
were  witliout  any  real  competition  among  the  buyers,  and  without  pro- 
tection to  the  interests  of  the  infant  tenant  in  tail.  Even  the  ordi- 
nary clause  tliat  he  should  have  a  day  to  show  cause  when  he  came  of  age  was  omitted 
from  the  decree.  Under  tliese  sales  the  only  interest  that  James  Bernard  could  gain 
was  an  assignment  of  a  mortgage  and  of  the  life  interest  of  Richard  Becher,  and  he 
acquired  no  rights  as  against  Jolui  Becher  the  tenant  in  tail,  or  against  the  re- 
mainder-man. The  only  persons  protected  in  the  Court  of  Exchequer  were  those  who 
were  capable  of  acting  for  themselves,  namely,  the  mortgagee,  the  owner  of  the  charge 
paid  off,  and  the  tenant  for  life.  Their  interest  passed  tO'  the  purchaser,  but  [500] 
no  other  did  so.  The  Court  was  deluded,  by  the  contrivances  of  these  parties,  into 
making  decrees  and  orders  which  are  completely  irregular.  It  is  assei-ted  that  fuU 
value  was  given  for  tliese  estates.  There  is  no  evidence  of  that;  all  that  the  Court 
can  now  know  is,  that  proper  means  were  not  taken  to  procure  the  full  value  for  the 
estates.  As  to  the  objection  with  respect  to-  the  mode  of  awarding  compensation,  the 
bill  in  this  case  seeks  tO'  recover  the  lands.  Bernard,  who  had  wrongfully  obtained 
these  lands,  gave  them  to  his  own  family,  but  his  wrongful  act  could  confer  no-  right 
on  the  donees.  The  Respondents  are  not  bound  to  show  that  they  suffered  an  actual 
loss  from  the  sale,  that  must,  be  jiresumed,  as  the  sale  was  not  an  equitable  conversion, 
but  a  collusive  and  fraudulent  proceeding.  But  an  objection  of  fonn  is  made  to  this 
suit.  It  is  said  that  these  were  judgments  of  the  Court  of  E.vchequer,  and  that  there 
was  consequently  no  power  in  the  Court  of  Chancery  tO'  set  them  aside.  That  position 
cannot  be  maintained  with  respect  to  judgments  obtained,  as  these  were,  by  fraud. — 
[Lord  Brougham  :  You  cannot,  under  ordinary  circumstances,  gO'  tO'  the  Chancery  tc 
set  aside  a  decree  of  the  Exchequer  for  irregularity  or  error,  but  the  decree  Ijeing  set 
up  in  Chancery,  you  have  a  right,  on  the  ground  of  fraud,  to  caU  on  the  Court  to  dis 
regard  that  decree.] — That  is  the  ground  on  which  the  Respondent  puts  the  present 
case.  The  Irish-  Cliancery  reports  show  many  cases  in  whicli  decrees  of  sales  have  been 
set  aside  as  fraudulent;  sometimes  in  the  Courts  in  which  such  decrees  were  made, 
and  sometimes  in  other  Courts.  In  Kennedy  v.  Daly  (1  Sch.  and  Lef.  .355-379),  there 
was  a  sale  in  the  Exchequer,  and  a.  suit  was  subsequently  instituted  in  Chancery  ;  that 
was  a  case  of  fraud  upon  the  rights  of  [501]  an  infant.  Lord  Redesdale  gave  relief 
against  the  sale,  and  commented  strongly  on  the  fraudulent  nature  of  tlie  proceeding 
In  Giffard  v.  Hart  (1  Sch.  and  Lef.  386),  which  was  a  case  of  a  simil.ar  kind.  Lord 
Redesdale  acted  on  the  same  principle,  and  declared  that  he  should  liold  that  the  plain- 
tiff was  entitled  to  be  put  in  the  same  situation  he  would  have  lieen  in  if  the  fraud  had 
not  been  practised.  In  Gore  v.  Stackpnole  (1  Dow,  18),  there  was  a  sale  of  mortgaged 
estates  for  the  payment  of  the  mortgage  and  of  judgment  debts.  The  sale  was  effected 
under  a  decree  fraudulently  obtained  in  1733,  in  the  Court  of  Exchequer  in  Ireland, 
by  collusion  between  the  tenant  for  life  and  others,  to  the  prejudice  of  those  in  re- 
mainder. This  sale  was  questioned  in  the  Irish  Court  of  Cliancei-y  in  1796  by  the 
tenant  in  tail,  three  months  after  his  title  accrued.  There  Lord  Clare,  in  1801,  dis- 
missed the  bill,  but  that  decision  was  aiterwards  brought  under  consideration  in  the 
House  of  Lords,  and  the  sale  was,  in  1813,  set  aside  by  the  Lords  as  to  part  sold  to  a 
person  cognizant  of  the  fraud  ;  and  Lord  Redesdale  expressed  strong  doubts  whether 
the  same  course  would  not  have  been  pursued  with  respect  to  the  other  part,  if  the 
case  had  come  before  their  Lordships,  as  to-  that  other  part,  though  it  had  been  sold  to 
a  person  not  actually  cognizant  of  the  fraud,  but  who  might  have  discovered  it  by  in- 
specting the  proceedings,  on  tlie  face  of  which  it  was  apparent.  In  Midlins  v.  Toirns- 
en-d  (2  Dow  and  Clark,  430  ;  5  Bli.  N.S.  567),  .and  Cohloucjh.  v.  Bolcjn-  {i  Dow,  54  ;  3 
Bli.  181),  tlie  principle  of  setting  aside  a  fraudulent  s.ale  was  acted  on.  In  the  la.st  of 
these  cases  the  Court,  set  aside  a  sale  without  going  into  the  question  of  fraud,  and  this 
House  decided  that  it  w,as  rightly  done,  on  the  ground  that  [502]  it  was  incumbent  on 
a  purchaser  to  see  that  the  decree  under  which  he  purchased  was  substantially  com- 
plied with.  That  was  not  done  here,  and  on  th.nt  ground  alone  tlio  first  sale  could 
not  have  been  supported.  It  was  bad  also  on  the  ground  on  wliich  the  parties  them- 
selves deemed  it  prudent  to  set  it  aside. 

Now  as  to  the  question  of  compensation.     The  principle  of  courts  of  equitv  is  to 
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give  relief  by  a  specific  restitution  of  the  property;  but  if  that  is  impossible,  then 
the  party  injured  is  entitled  to  the  value  of  the  property  at  the  time  he  ought  to  have 
come  into  possession  of  it.  If  the  Court  of  Chancery  is  called  on  to  give  a  man  the 
value  of  stock,  of  all  things  the  most  fluctuating,  the  order  is  to  replace  the  quantity 
of  stock  improperly  sold ;  and  tlie  stock  must  be  replaced  without  reference  to  the 
difference  in  price.  Wilson  v.  Moore,  which  occurred  some  months  ago  in  the  Court 
of  Cliancery  (since  reported,  1  Myl.  and  K.  127  and  337),  proceeded  on  that  rule,  and 
trustees  having  iniproperly  applied  trust  stock  to  their  own  purposes,  were  afterwards 
ordered,  at  the  suit  of  the  legatees,  to  restore  it,  and  it  was  replaced,  not  at  the  value 
it  bore  at  the  time  of  the  conversion,  but  at  a  veiy  considerable  advance.  Then  as  to 
the  answer  set  up  on  the  alleged  delay.  The  rule  as  to  the  lapse  of  time  is  not  denied, 
but  the  question  here  is  as  to  the  applicability  of  that  rule.  The  first  point  to  be 
considered  is,  whether  there  was  fraud  in  tlie  transaction,  and  if  so,  then  when  that 
fraud  was  discovered  ;  the  next  point  is,  when  the  adverse  possession  commenced,  and 
when  the  right  to  sue  accrued.  The  existing  right  to  the  possession  of  the  land  could 
alone  give  tlie  Kespondent  the  right  to  sue.  Courts  of  equity  wiU  not  entertain  a 
bill  for  the  mere  declaration  of  a  right,  nor  unless  sometliing  is  to  be  done  upon  that 
declaration.  [503]  On  that  ground  alone,  the  Respondent  is  excused  for  not  proceed- 
ing at  an  earlier  period.  Then  as  to  the  adverse  possession.  If  a 
mortgagee  enters  into  possession  as  mortgagee  during  the  life  of  tlie  tenant 
for  life,  and  remains  in  possession  for  twenty  years,  the  tenant  in 
remainder  is  barred,  for  such  a-  possession  is  adverse;  but  if  the  mortgagee  purchases 
the  interest  of  the  tenant  for  life,  or  takes  under  him,  the  mortgagee  is  in  possession 
in  two  characters,  and  his  possession  is  not  adverse,  but  is  consistent  with  the  interest 
of  him  in  remainder.  In  Corhett  v.  Baker  (3  Anstr.  755),  the  husband  and  wife  were 
in  possession  of  an  estate  in  right  of  the  wife,  they  mortgaged  by  fine,  and  then 
conveyed  the  equity  of  redemption  by  lease  and  release  to  the  mortgagee.  He  re- 
mained in  possession  as  complete  owner  for  more  than  twenty  years  during  the  life  of 
the  husband,  who  was  tenant  by  courtesy.  After  the  husband's  death  it  was  held 
that  the  heir  of  the  wife  was  not  barred  of  his  equity  of  redemption  by  lapse  of  time. 
RavaJd  V.  Riissel  (1  Younge,  9),  in  the  Exchequer,  is  to  the  same  effect.  In  the  last  of 
these  cases,  Harris  v.  HoUinson  (1  Sim.  and  St.  471),  Cholmeley  v.  Clinton  (2  Jac.  and 
W.  191  ;  4  Bli.  1),  and  Corhett  v.  Baker,  were  cited  and  considered;  and  Lord  Chief 
Baron  Alexander,  admitting  that  adverse  possession  would  be  a  bar,  declared  that 
the  question  whether  the  possession  was  or  was  not  adverse,  must  depend  on  the 
character  in  which  the  possession  was  held.  Tried  by  that  rule,  there  was  no  adverse 
possession  in  the  present  case,  when  the  mortgagee  was  in  under  the  tenant  for  life, 
for  Lord  Chief  Baron  Alexander  distinctly  stated  that  the  character  of  the  tenant  for 
life  is  not  adverse  to  him  in  remainder.  Whalley  v.  WliaJley  (3  Bli.  2)  is  no  authority 
in  the  present  case,  for  that  [504]  was  an  application  by  a  party  to  set  aside  deeds 
which  he  himself  had  executed.  It  was  clear  that  in  such  a  case  the  limitation  of 
time  began  from  the  moment  that  tlie  fraud  was  discovered.  But  Bennett  v.  Collcy 
(5  Sim.  181  ;  2  Myl.  and  K.  225)  is  a  direct  authority.  There,  upon  the  expiration  of 
the  tenancy  for  life,  the  first  remainder-man  was  allowed  to  claim  compensation  for 
a  loss  he  had  sufi'ered  through  the  neglect  of  the  tenant  for  life,  though  more  than 
twenty  years  had  elapsed.  In  the  present  case  the  discovery  of  the  fraud  would  have 
given  the  remainder-man  no  right  to  proceed  during  the  existence  of  the  tenancy  for 
life.  The  utmost  that  he  could  have  done  under  any  circumstances,  would  have  been 
to  file  a  bill  to  perpetuate  testimony.  But  even  if  he  could  have  been  allowed  to  do 
that,  which  would  have  been  of  comparatively  little  use,  since  the  documentary 
evidence  was  sufficient  for  any  purpose  he  might  require,  he  could  not  have  applied 
to  the  Court  for  relief  while  tlie  tenancy  for  life  continued.  As  soon  as  it  terminated 
he  proceeded.  There  has  not,  therefore,  been  any  acquiescence  on  the  part  of  the 
Respondent,  and  he  is  entitled  to  liave  the  judgment  given  in  his  favour,  affirmed 
with  costs. 

Mr.  Tinney  in  reply: — In  all  the  cases  where  a  transaction  taking  place  a  con- 
siderable time  back  has  been  set  aside,  there  is  not  one  in  which  the  main  ingredient 
was  not  a  want  of  value  given  by  the  purcluwer.  There  is  no  such  ingredient  in  the 
present  case.  The  Respondent  here  had  no  right  to  apply  to  the  Conrt  of  Chancery 
to  set  aside  transactions  which  had  taken  place  many  years  ago  in  the  Court  of 
Exchequer.     The  Court  of  Chancery  is  no  court  of  appeal  to  decide  on  judgments 
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previously  given  in  the  Court  of  Exchequer.  Both  are  courts  of  co-ordinate  [505] 
jurisdiction.  The  distinction  on  which  the  proceeding  lias  been  attempted  to  be 
justified  does  not  apply.  The  Respondent,  in  fact,  appealed  to  the  Court  of  Chancery 
to  set  aside  the  judgment  of  the  Court  of  Excliequer,  a  court  of  co-ordinate  jurisdic- 
tion in  equity.  Now  it  is  admitted  on  the  other  side  that  tliis  cannot  be  done.  On 
that  admission  the  judgment  of  the  Court  below  must  be  reversed.  The  ground  on 
which  tliese  sales  are  impeached  is  one  of  fraud,  but  there  is  no  evidence  whatever  to 
impute  fraud  to  Mr.  Bernard.  The  fact  that,  under  the  recommendation  of  his  pro- 
fessional advisers,  he  agreed  to  the  sale  being  set  aside  proves  nothing.  If  they 
thought  that  there  was  any  defect  of  form  that  might  render  the  title  doubtful  for  a 
moment,  they  were  right  in  having  the  defect  remedied  while  all  the  parties  were 
alive.  Their  doing  so  at  so  early  a  period  is  rather  a  proof  of  good  faith  than  other- 
wise. But  supposing  that  those  who  now  represent  Mr.  Bernard  should  be  compelled 
to  give  what  is  called  compensation,  in  what  manner  is  that  compensation  to  be 
ascertained  1  The  difficulty  of  settling  that  point  is  an  answer  to  this  suit.  It  is  said 
that  if  the  property  is  not  restored,  the  value  must  be  given,  and  that  that  value  must 
be  calculated  at  the  time  when  the  remainder-man  would,  but  for  these  transactions, 
have  been  entitled  to  enter  into  possession.  But  will  equity,  because  this  land  has 
been  passed  away  tO'  a  stranger,  who  has  altered  and  improved  the  character  of  the 
property,  now  call  on  his  representatives  to  pay  the  present,  the  improved  value  of 
the  land?  It  is  impossible  to  suppose  that  a  court  of  equity  will  do  anything  of  the 
kind.  Wilson  v.  Moore  (1  Myl.  and  Keene,  127)  is  not  in  point,  for  that  was  a  case 
arising  out  of  the  stipulations  made  on  a  marriage,  and  fraudulently  endeavoured 
to  be  evaded.  In  such  [506]  cases  the  Courts  have  always  strictly  enforced  the 
stipulation  {Jones  v.  Martin,  6  Bro.  P.C.  437  ;  Logan  v.  W ienhoh,  ante,  vol.  i.  p.  Gil). 
Here  marriage  was  not  the  consideration,  and  no  fraud  is  proved.  But  there  is 
another  difficulty  :  suppose  that  there  existed  a  ground  for  compensation,  to  whom  is 
it  to  be  given?  The  Respondent  is  not  the  personal  representative  of  his  father,  but 
is  a  sort  of  purchaser  under  the  provisions  of  the  statute  De  donis  from  the  original 
creator  of  the  estate  tail.  Now,  pecuniary  damages  must  always  go  to  the  per.sonal 
representative.  Not  to  act  on  that  rule  would  create  numberless  difficulties.  Sup- 
]>ose  tlie  Respondent  should  die  before  the  money  passed  into  his  pocket,  could  the 
remainder-man  in  tail  under  the  settlement  of  1740  come  into  Court,  and  by  ,i 
supplemental  bill  claim  this  money?  He  certainly  could  not;  nor  can  the  present 
Respondent  claim  it  as  remainder-man,  after  the  expiration  of  his  father's  title. 
Now,  as  to  the  lapse  of  time.  The  Respondent  is  barred  by  lapse  of  time.  The 
general  principle  in  C/iohneley  v.  Clinton  and  the  other  cases  is,  that  from  the 
moment  a  party  is  enabled  to  have  relief  in  equity,  his  acquiescence  runs  against  him. 
— [Lord  Brougham  :  That  is,  provided  that  the  possession  of  the  other  party  is  incon- 
sistent with  his  rights ;  in  other  words,  that  it  is  an  adverse  possession.] — Not  an 
adverse  possession  in  the  sense  in  which  that  term  is  ordinarily  used  in  a  court  of  law. 
— [Lord  Brougham  :  A  possession  not  referable  to  anytliing  which  is  consistent  with 
his  title  :  he  could  not  be  said  to  slumber  over  his  rights,  if  his  utmost  activity  could 
do  nothing  for  him.] — Suppose  that  definition  of  adverse  possession  to  be  adopted 
in  this  case.  Is  the  possession  consistent  with  his  title?  Wright  was  the  mortgagee 
of  the  whole  estate  included  in  the  settlement  of  1790.  Evans  was  an  incum-[507]- 
brancer  on  it.  Wright  obtained  a  decree  for  a  foreclosure,  which  then  went  on  to 
direct  that,  the  equities  of  Evans  being  destroyed,  the  whole  estate  should  be  sold,  in 
order  to  clear  off  incumbrances.  Was  not  the  whole  title  affected  by  this  proceeding? 
The  possession  by  any  one  person  of  any  particular  lot  is  inconsistent  with  a  mort^ 
gage  which  runs  over  the  whole.  From  the  moment,  therefore,  that  a  purchaser  of 
a  part  existed,  and  was  let  into'  possession  on  his  purchase,  there  was  a 
possession  inconsistent  with  that  of  the  remainder-man,  and  the  time  of 
limitation  began  to  run.  Bernard  here  did  not  purchase  Richard  Becher's 
life  estate  under  Richard  Becher,  but  under  a  decree  adverse  to  Richard 
Becher.  Bernard,  therefore,  does  not  claim  under  Becher,  but  against  him.  His 
possession,  consequently,  was  adverse  to  the  tenant  for  life,  and  to  those  in  remainder, 
from  the  moment  that  it  vested  in  Bernard.  The  point  now  under  discussion  was 
argued  when  Foster  v.  Blake  was  the  second  time  before  the  Court,  and  the  observa- 
tions of  the  learned  Judge  who  decided  that  case  are  important,  as  showing  what  was 
his  opinion  as  to  the  course  that  courts  of  equity  ought  to  adopt  with  regard  to  the 
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provisions  of  the  Statute  of  Limitations  in  cases  of  bills  for  redeeming  filed  by  those 
in  remainder.  He  said  (2  Ball  and  B.  575),  "  The  only  question  now  remaining,  is 
how  far  the  Statute  of  Limitations  is  tO'  be  applied  tO'  a  redemption  bill.  It  appears 
not  a  little  extraordinary  that  a  court  of  equity  should  adopt  the  analogy  and  tlie 
exceptions  of  the  statute,  and  yet  reject  the  provisions  as  to  the  period  from  which 
the  time  is  calculated  to  commence,  so  as  to  bar  the  redemption  bill.  The  mortgagor 
in  equity  is  considei-ed  as  the  owner  of  this  estiite,  the  mortgagee  a  mere  incum- 
brancer ;  the  limitation  of  a  bill  to  redeem  is  borrowed  from  the  statute,  and  no 
[508]  satisfactory  reason  can  be  assigned  for  rejecting  the  most  important  provision 
of  the  act,  namely,  the  period  from  which  the  adverse  possession  shall  begin  to  run  as 
against  a  remainder-man."  The  observations  of  the  Lord  Chancellor  in  Bennett  v. 
Co/lei/  (2  Myl.  and  K.  225-233),  show  that  the  Respondent  in  this  case  is  barred.  His 
Lordship,  after  referring  to  the  many  cases  that  had  been  cited,  declared  that  tliey 
did  not  apply,  because  in  that  case  '•'  the  quantum  of  damages  could  not  be  ascertjiined 
till  the  tenant  for  life  died,  because  till  then  it  was  impossible  to  know  what  would 
be  the  residue  unexpended  of  the  lease,  and  the  present  proceeding  could  not  have 
been  instituted."  No  such  excuse  for  the  delay  exists  in  the  present  case.  The 
Resi)ondent  had  a  clear  and  well-defined  remedy,  which  he  might  have  put  in  force 
at  an  earlier  period.  His  laches  in  not  doing  so  must  now  debar  him  from  succeeding 
in  this  suit.  It  is  a  matter  of  every-day  practice,  that  when  a  mortgagee  takes 
possession,  the  time  begins  to  run  against  the  remainder-man,  as  he  has  the  same 
right  to  redeem  as  the  tenant  for  life.  Ravald  v.  Russell  (Younge,  9)  was  identical 
with  tlie  ease  of  Co7-bet  v.  Barker  (1  Anstr.  138.  S.C.  judgment  reversed,  3  Anstr. 
755) ;  and  there  the  possession  of  the  mortgagee  was  perfectly  consistent  with  the 
possession  of  the  husband,  who'  was  tenant  by  the  courtesy,  and  the 
heir  of  the  wife  could  not  interfere.  These  two  cases,  therefore,  furnisli 
no  authority  in  support  of  the  Respondent's  claim,  for  tlie  possession 
here  was  adverse.  In  CoMough  v.  Stevens  (1  Bli.  121),  the  heir  had 
been  abroad,  and  therefore  the  statute  did  not  apply;  and  in  Gore  v..  Stackpoule 
(1  Dow,  18),  the  tenant  for  life  was  himself  the  real  though  not  the  avowed  purchaser 
of  the  fee,  so  that  of  course  [509]  tlie  Statute  of  Limitations  could  not  run  against  the 
heir  during  his  life,  for  that  would  have  been  to  render  his  wrongful  act  good  as 
against  the  tenant  in  remainder. 

Lord  Brougham; — This  case  has  been  very  fully  and  ably  argued,  and  the  point 
involved  is  one  of  considerable  importance.  When  a  decree  is  pronounced  by  a 
Judge  of  the  long  experience  of  the  noble  and  learned  Lord  who  decided  this  case, 
and  after  ample  discussion  and  great  pains  taken  by  him,  and  when  his  judgment  is 
fortified  by  a  statement  of  reasons  ample  and  satisfactory  (at  least  in  all  except  with 
respect  to  one  particular),  it  becomes  an  anxious  matter  for  any  one  to  advise  your 
Lordships  to  overrule  his  decision.  The  probabilities  are  all  in  favour  of  the  sound- 
ness of  liis  judgment;  it  is,  however,  the  duty  of  the  professional  members  of  your 
Lordships'  House  to  advise  your  Lordships  to  the  best  of  their  abilities,  on  aU  cases 
which  may  be  brought  here  by  appeal  for  your  decision.  I  shall,  therefore,  apply 
myself  to  the  consideration  with  that  view  ;  but  though  there  are  one  or  two  matters 
on  which  I  shall  not  be  satisfied  till  I  have  had  time  to  consider  them,  there  are  others 
on  which  I  shall  now  throw  out  a  few  observations  that  will,  perhaps,  dispose  of  them  at 
once.  Tlie  first  ground  of  objection  assigned  appears  to  be  one  of  form,  but  in  fact 
it  is  one  of  substance,  for  it  goes  to  the  jurisdiction.  It  is  said  that  the  whole  of  these 
]iroceedings  spring  from  a  decree  of  the  Court  of  Exchequer  in  Ireland,  and  that  that 
decree  being  pronounced  by  a  Court  of  competent  jurisdiction,  upon  parties  legally 
tefore  it,  cannot  now  be  questioned  in  another  Co'urt  of  co-ordinate  jurisdiction  ;  but, 
if  brought  into  dispute,  at  all,  should  be  brought  intO'  dispute  in  the  Court  where  it  was 
[510]  originally  pronounced.  I  agree  generally  to  tlie  proposition,  but  I  must  add 
to  it  this  one  qualification,  that  you  may  at  all  times,  in  a  Court  of  competent  juris- 
diction,— competent  as  to  the  subjectrmatter  of  the  suit  itself, — where  you  appear  as 
an  actor,  object  to  a  decree  made  in  another  Courti,  upon  which  decree  your  adversary 
relies  ;  and  you  may,  either  as  actor  or  defender,  object  to  the  validity  of  that  decree, 
provided  it  was  pronounced  through  fraud,  contrivance,  or  covin  of  any  description, 
or  not  in  a  real  suit ;  or  if  pronounced  in  a  real  and  substantial  suit,  between  parties 
who  were  really  not  in  contest  with  each  other.     That  it  is  undeniably  true  that  the 
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Court  of  Chancery  has  no  right  to  review  a  decree  of  tlie  Court  of  Exchequer ;  that 
nothing  but  a  Court  of  Appeal  can  give  redress  if  such  decree  is  erroneous,  is  clear, 
and  indeed  nothing  can  be  more  true  than  such  a  pro))08ition  ;  but  it  is  equally  true, 
that  if  the  decree  has  been  obtained  by  fraud  it  shall  avail  nothing  for  or  against 
the  jiarties  affected  by  it,  to  the  prosecution  of  a.  claim,  or  to  the  defence  of  a  right. 
These  two  propositions  are  undeniably  true  ;  they  are  recognised  in  practice,  they  are 
independent  of  each  otlier,  and  they  stand  well  together.  Tliat  wa.s  the  rule  stated  as 
deduced  from  all  the  authorities  in  a  case  which,  having  been  decided  in  the  Court  of 
Arches,  was  subsequently  the  subject  of  discussion  in  another  Court.  The  question 
was,  whether  the  judgment  of  the  Court  of  Arches  was  conclusive  and  binding  on  all 
other  Courts,  not  Courts  where  that  judgment  was  before  theni  on  appeal.  Mr. 
Solicitor-general  Wedderburn,  in  his  excellent  argument  in  that  case,  thus  summed  up 
tlie  effect  of  all  the  authorities*  : — "  A  sentence  is  a  [511]  judicial  determination  of 
a  cause  agitated  between  real  parties,  upon  which  a  real  interest  has  been  settled  ; — 
in  order  to  make  a  sentence  there  must  be  a  i-eal  interest,  a  real  argument,  a  real 
prosecution,  a  real  defence,  a  real  decision.  Of  all  these  requisites  not  one  takes 
place  in  the  case  of  a  fraudulent  and  collusive  suit;  there  is  no  Judge,  but  a  ]jerson 
invested  with  the  ensigns  of  a  judicial  office,  is  misemployed  in  listening  to  a  fictitious 
cause  proposed  to  him  ;  there  is  no  party  litigating,  there  is  no  party  defendant,  no 
real  interest  brought  into  question."  On  tlie  whole,  I  am  of  opinion  that  this  case 
falls  within  the  rule  there  stated,  and  which  I  quote  from  Mr.  Wedderburn's  statement 
because  of  the  aptness  of  the  ex})ressions.  It  is  not  an  irregularity,  it  is  not  an  error 
which  is  here  complained  of,  but  it  is  that  the  whole  proceeding  is  collusive  and 
fraudulent;  that  it  cannot  therefore  be  treated  as  a  judicial  proceeding,  but  may 
be  passed  by  as  availing  nothing  to  the  party  who  sets  it  up.  That  then  brings  me  to 
the  body  of  the  argument.  There  are  only  two  grounds  on  which  it  is  necessary  to 
take  time  to  consider  ;  the  first  is,  in  what  manner  the  compensation  ought  to  be 
awarded  ;  and,  secondly,  what  is  the  effect  and  import  of  the  length  of  time  which  has 
been  suffered  to  elapse.  I  chiefly  require  time  to^  consider  tliese  points,  because  on 
them,  and  on  them  alone,  is  the  judgment  of  the  noble  and  learned  Lord  in  the  Court 
Lelow  at  all  deficient  in  fulness.  I  ought  however  to  add,  that  on  the  point  of  the  lapse 
of  time  I  am  much  in  favour  of  the  judgment  of  the  Court  below. 

Lord  Brougham  : — My  Lords,  I  stated  my  views  of  this  case  very  fulh'  when  it  was 
previously  before  [512]  your  Lordsliijis,  I  mean  in  the  course  of  the  argument;  so 
that,  after  what  I  then  threw  out,  I  shall  not  feel  it  necessarj'  to  enter  into  any 
lengthened  observations  at  present.  There  were  two  points  on  which  the  case 
depended.  On  one  of  them  I  expressed  uiy  opinion  at  the  time,  I  had  no  doubt  about 
it ;  if  it  had  been  well  founded  it  would  have  gone  to  the  jurisdiction  of  this  Court. 
As  to  the  other,  which  in  itself  embraced  two  points,  I  wished  to  take  time  to  consider, 
in  order  to  see  what  had  been  tlie  grounds  of  my  noble  and  learned  friend  Lord 
Plunket's  opinion,  for  I  could  not  seethe  reasons  for  that  opinion  in  the  report  of  the 
judgment  furnished  to  me.  I  have  since  had  a  communication  with  my  noble  and 
learned  friend,  and  I  find  that  he  took,  when  the  cause  was  in  his  Court,  a  view  of  the 
subject  similar  to  that  which  I  took  here;  that  he  considered  the  points  separately, 
and  had  come  to  the  same  conclusion  ujion  them.  I  do^  not  mean  to'  say  tliat  this  a 
case  free  from  doubt;  but  iiiy  doubts  upon  it  are  not  so  strong  as  to  incline  me  to 
advise  yoiir  Lordships  to  reverse  the  judgment  of  the  Court  below,  for  a  Court  of 
A]qieal  ought  never  to  re^'erse  the  judgment  of  an  inferior  Court  unless  quite  con- 
fident that  the  judgment  given  in  the  Court  below  is  wrong.  I  shall  therefore  move 
that  this  judgment  be  affirmed  ;  but,  as  it  is  a  case  not  entirely  free  from  doubt,  I  shall 
move  that  it  be  affirmed  without  costs. 

Affirmed  accordingly. 

*  The  Duchess  of  Kingston's  case,  20  Howell's  Stat©  TriaJs,  478-9.  See  also  Gore 
V.  Stack pnole,  1  Dow,  18,  which  was  a  case  of  a  bill  filed  in  the  Irish  Court  of  Chancery 
by  a.  remainder-man  claiming  to  redeem,  the  estates  having  been  sold  under  decrees 
of  the  Court  of  Exchequer  ;  and  see<  Lord  Eldon's  observations,  p.  33. 
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[513]  In  the  matter  of  the  Islington  Market  Bill. 

[Mews'  Dig.  ix.  76.3,  766,  770;  12  M.  and  W.  20  n.  Considered  in  Manchester  {Cor- 
poration of)  V.  Peverley,  1876,  22  Ch.  D.  295  n. ;  and  Goldsmiil  v.  Great  Eastern 
By.  Co.,  1883-84,  25  Ch.  D.  512;  9  A.  C.  945.  Applied  in  Midleton  {Lord)  v. 
Power,  1886,  19  L.  R.  Ir.  1.] 

Where  a  corporation  had  held  a  markeit  by  prescription,  and  the  Crown  after- 
wards granted  to  the  corporation  a  charter  with  these  words,  "  quod  nullum 
mercatum  infra  septem  leucas  in  circuitu  burgi  praedicti  per  nos  vel  haeredes 
nostros  alieno  concedatur  :  "  Held,  that  such  prohibition,  if  it  could  be  con- 
strued to  extend  beyond  tliat  which  is  attached  by  the  common  law  to  the  grant 
of  a  market,  was  void.  Held  also,  that  the  establishment  of  a  new  market,  to  be 
holden  at  the  same  times  within  the  common  law  distance  of  the  old  market, 
was  prima  facie  injurious  to  the  latter,  and  therefore  void  ;  the  convenience  of 
the  public  would  not,  under  such  circumstances,  justify  the  grant  of  a  new 
market. 

And  where  the  first  charter  purported  to  be  granted  "  de  assensu  praelatorum, 
comitum,  etc.  in  instanti  Parliamento  convocato,"  a  new  charter  granted  to 
hold  a  market  witliin  the  prescribed  distance  would  be  void,  and  would  be 
repealable  by  scire  facias.  The  words  stated  would  have  the  effect  of  giving 
the  first  charter  the  authority  of  an  Act  of  Parliament. 

Such  a  charter  could  only  be  repealed  by  Act  of  Parliament. 

If  the  market  created  by  the  first  charter  liad  not  sufficient  space  for  the  accom- 
modation of  the  public,  and  also,  if  part  of  the  space  originally  allotted  to  it 
was  employed  or  suffered  by  the  gramtee  to  be  employed  for  other  purposes, 
without  his  providing  as  convenient  a  place  for  the  public  to  buy  and  sell 
in  elsewhere  within  the  limits  of  his  grant,  such  circumstances  would  furnish 
a  good  defence  to  an  action  brought  by  him  against  any  person  for  selling  out 
of  the  market;  tliey  might  also  furnish  ground  for  a  scire  facias  to  repeal  the 
charter. 

Quaere,  whether  such  circumstances  would  not  render  the  [514]  grantee  liable  to  an 
indictment  for  a  misdemeanour?  If  tliey  would,  a.n  action  would  also  lie 
against  him  for  his  default. 

But  while  such  grant  remained  unrepealed,  no  other  market  could  be  granted 
within  the  limited  distance. 

If  by  the  terms  of  the  grant  the  market  was  to  be  held  in  a  fixed  place  defined  and 
known  by  metes  and  bounds,  should  those  limits  not  be  sufficient,  and  tlie 
owner  of  the  market  have  no  power  to  enlarge  them,  a  new  market  might  be 
granted  to  sucli  an  extent  as  to  supply  tlie  deiiciency,  but  no  more. 

A  bill  had  been  introduced  into  Parliament  for  the  purpose  of  establishing  a 
cattle-market  at  Islington.  Tlie  corporation  of  the  city  of  London  presented  a 
petition  to  the  House  of  Lords,  praying  to  be  heard  by  counsel  against  the  Bill.  The 
prayer  of  the  petition  was  granted,  and  the  Bill  was  ordered  to  be  argued  by  one 
counsel  on  each  side. 

Mr.  Harrison  appeared  at  the  bar  as  counsel  for  tlie  corporation  against  the  Bill. 

Mr.  Serjeant  Merewether  was  heard  in  support  of  it. 

At  the  close  of  the  arguments  the  following  questions  were  proposed  to  the 
Judges : 

A  charter  was  granted  by  King  Edward  111.  to  the  corporation  of  the  borough  of 
A.,  with  these  words,  (inter  alia,)  "  quod  nullum  mercatum  infra  septem  leucas  in 
circuitii  burgi  praedicti  per  nos  vel  haeredes  nostros  alieno  concedatur."  The 
corporation  hath  continued  to  hold,  as  it  before  hath  been  holden,  by  prescription, 
a  market  in  Blackacre,  and  to  take  the  profits  thereof.  A  charter  is  now  granted  to  B. 
by  [515]  tiie  Crown,  of  a  market  to  be  Iiolden  in  Whiteacre,  within  less  than  seven 
miles  distance  fro-m  Blackacre. 

1.  Is  this  second  grant  contrary  to  the  first,  and  may  it  be  repealed  by  sci.  fa.  aa 
contrary  thereto? 

2.  Tlie  same  question,  Whiteacre  being  less  tlian  seven  miles  distant  from  the 
borough  of  A.  ? 

3.  In  either  of  the  said  cases,  can  it  be  pleaded  or  in  any  way  taken  into  con- 
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sideration  that  the  benefit  of  tlie  public  required  a  new  market  to  be  holden  otiier 
than  markets  holden  by  the  corporation  of  A.,  and  within  less  tliiin  seven  miles  from 
those  markets,  or  from  tlie  said  borough  ? 

Mr.  Justice  Park,  on  behalf  of  himself  and  the  other  Judges,  delivered  the  following 
answer : 

I  have  to  acquaint  your  Lordships,  that  my  learned  brethren  and  myself,  in 
considering  the  questions  propounded  to  us  by  your  Lordships,  assume  that  it  is 
proposed  to  ask  the  first  and  second  questions  with  reference  to  holding  the  now 
market  at  the  same  times  with  the  old. 

The  Judge®  are  agreed,  that,  if  tliis  clause  adds  any  prohibition  other  than  that 
which  is  attached  by  the  common  law  to  the  grant  of  a  market,  it  is  void  ;  for  there 
is  no  consideration  for  such  restriction,  nor  any  additional  benefit  conferred  upon 
the  subject.  That  is,  it  is  a  prohibition  imposed  in  respect  of  an  old  right,  without  a 
new  consideration. 

Tlie  establishment  of  a  new  market,  to  be  holden  at  the  same  times  within  the 
common  law  distance  of  an  old  market,  prund  facie  is  injurious  to  the  old  market, 
and  therefore  void. 

The  Judges  are  also  of  opinion,  tliat  the  circumstances  mentioned  in  the  third 
question,  viz.  that  the  benefit  of  the  public  required  a  new  market  to  be  [516]  holden 
other  thaiu  markets  already  holden  by  the  first  grantee,  woiuld  not  of  itself  warrant 
the  grant  of  such  new  market. 

In  a  subsequent  debate  on  the  Bill,  the  further  opinion  of  the  Judges  was  desired, 
and  their  Lordships  having  again  attended  the  House,  the  following  questions  were 
I)ut  to  tliem  : 

A  charter  was  granted  by  King  Edward  III.  to  the  corporation  of  the  borough  of 
A.,  with  tliese  words,  (inter  alia,)  "  quod  nullum  mercatum  infra  septem  leucas  in 
circuitu  burgi  praedicti  per  nos  vel  haeredes  nostros  alieno  concedatur."  And  this 
grant  purpoi-ts  tO'  be  made  "  de  assensu  praelatorum,  coniitum,  baronum,  ac  totius 
communitatis  regni  in  instanti  Parliainento  apud  Westmonasterium  convocato." 
And  the  charter  begins,  "  Rex  Archiepiscopis,  etc.  salutem."  The  corporation  hath 
continued  to  hold  .as  it  before  had  been  holden,  by  prescription,  a  market  in  Blackacre, 
in  the  borough  of  A.,  and  tO'  take  the  ])rofits  thereof.  A  charter  is  now  granted  to  B. 
by  tlie  Crown  of  a  market  to  be  holden  in  AVliiteacre,  within  less  than  seven  miles 
distance  from  Blackacre. 

1.  Would  tlie  second  charter  as  above  mentioned,  for  holding  a  market  within 
seven  miles  from  the  market  at  Blackacre,  be  illegal,  and  could  it  be  repealed  by 
scire  facias? 

2.  Same  question,  within  seven  leagues  from  the  borough  of  A.? 

•3.  The  Judges  having  informed  the  House,  that  in  tlueir  opinion  the  circumstance 
of  the  benefit  of  the  public  requiring  a  new  market  would  not  of  itself  warrant  tlie 
grant  of  a  new  market,  their  opinion  is  further  required,  whether  the  advantage  of  the 
public,  coupled  with  the  fact  tliat  the  space  of  the  prior  [517]  market  is  not  sufficient 
for  the  buyers  and  sellers,  could  not  be  pleaded,  or  in  any  way  taken  intO'  consider- 
ation, to  warrant  or  support  tlie  grant  of  a  new  market  within  the  limits  of  the 
common  law? 

4.  Or  whether  tlie  advantage  of  the  public,  coupled  with  the  facts  that  the  space  of 
the  prior  market  is  not  sufficient  for  the  buyers  and  sellers,  and  that  part  of  the 
ancient  sit©  of  the  market  has  been  employed  or  permitted:  to'  be  employed  by  the 
owners  of  the  market,  could  not  be  pleaded,  or  in  any  way  taken  into  consideration, 
to  warrant  or  support  the  grant  of  a  new  market  within  the  limits  of  the  common 
law? 

5.  Or  whetlier,  supposing  the  prior  market  to  be  granted  in  a  fixed  place,  the 
advantage  of  the  public,  coupled  with  the  facts  tliat  the  place  of  tlie  prior  market  is 
not  sufficient  for  the  buyers  and  sellers,  and  that  part  of  the  ancient  site  and  place  of 
tlie  market  has  been  employed  or  permitted  to-  be  employed  by  the  owners  of  the 
market  for  otlier  purposes  tlian  those  of  the  market,  could  not  be  pleaded,  or  in  any 
way  taken  into  consideration,  tO'  warrant  or  support  the  grant  of  a  new  market 
witliin  the  limits  of  tlie  common  law? 

Mr.  Justice  Littledale,  having  conferred  with  the  rest  of  thei  Judges  present, 
delivered  their  unanimous  opinion  on  the  twO'  first  questions  in  the  affirmative,  but 
desired  time  to  consider  of  the  remaining  tliree  questions. 
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On  a  subsequent  day,  Mr.  Justice  Littledale  delivered  the  unanimous  opinions 
of  the  Judges  present,  upon  these  three'  questions,  in  tlie  following  terms : 

Wlien  three  of  the  Judges,  Mr.  Baron  Parke,  Lord  Commissioner  Bosanquet  and 
myself,  attended  your  [518]  Lordships'  House  on  the  14tli  of  July,  your  Lordships  were 
pleased  to  ask  tJie  Judges  tlien  present,  whether  the  wO'rds  of  the  charter  of  King 
Edward  IIL  were  such  as  to  give  it  the  effect  of  an  Act  of  Parliament?  and  to  which 
question,  the  Judges  answered  in  tlie  affirmative.  That  being  so,  it  would  appear 
that  all  the  other  questions  which  now  await  the  opinion  of  the  Judges  are  at  an  end, 
because  if  there  be  a  proliibition  by  Act  of  Parliament  from  holding  a  market  within 
seven  miles  of  the  borough  of  A.,  the  king  would  have  no  right  to  grant  a  market 
to  be  held  within  seven  miles  under  any  circumstances  whatsoever ;  but  an  application 
must  be  made  to  Parliament  to  repeal  that  Act  which  has  embraced  and  confirmed 
the  charter. 

The  third  and  fourth  questions  proposed  by  your  Lordships,  which  are  the  two 
first  of  those  on  which  the  Judges  requested  time  for  consideration,  may  be  con- 
veniently answered  together.  These  questions  evidently  apply  to  the  grant  of  a 
market,  not  to  be  held  in  a  certain  spot  defined  or  known  by  metes  and  bounds, 
but  generally  in  the  vill  or  district  of  Blackacre.  There  is  no>  doubt  but  that  the 
grantee  of  such  a  market  may  hold  it  anywhere  within  that  vill  oi-  district,  or  in  more 
places  tlian  one,  and  may  change  the  place  in  which  it  is  held  ;  and  an  obligation  is 
cast  upon  him  by  his  acceptance  of  the  grant,  to  provide  convenient  accommodation 
for  all  who'  are  ready  to  buy  and  sell  in  the  public  market.  If  he  does  not  do  so,  or  if, 
after  having  once  appropriated  a  particular  site  for  tlie  use  of  tlie  public  as  a  market- 
place, he  afterwards  employs  or  permits  it,  or  part  of  it,  tO'  be  employed  for  other 
purposes  without  providing  as  convenient  a  place  for  the  public  to  buy  and  sell  in 
elsewhere,  within  the  limits  [519]  of  his  grant,  the  consequence  would  be  first,  tliat 
there  would  be  a  good  defence  to  an  action  brought  by  tlie  grantee  of  the  franchise 
against  any  person  for  selling  out  of  the  market  to  the  prejudice  of  his  riglit,  provided 
such  person  had  been  prevented  from  selling  in  the  market  by  the  want  of  convenient 
room.  This  point  was  decided  in  the  case  of  Prince  v.  Lewis  (5  Barn,  and  Cres.  363), 
and  confirmed  by  that  of  MoseTy  v.  Walker  (7  Barn,  and  Cres.  40).  A  second  con- 
sequence would  be,  tliat  this  breach  of  a  public  duty  on  the  part  of  the  grantee  of  the 
franchise  might,  unless  those  inconveniences  were  removed,  and  a  sutficient  space 
resto'red  for  tlie  accommodation  of  tlie  public,  operate  as  a  forfeiture,  and  furnish 
a  ground  for  a  scire  facia.^  to  repeal  the  patent  by  which  the  market  was  granted. 
And  thirdly,  we  are  not  prepared  tO'  say  tliat  such  misconduct  of  the  grantee  would 
not  render  him  liable  to  an  indictment  for  a  misdemeanour,  in  like  manner  as  the 
grantee  of  a  ferry  is  punishable  for  a  default  in  providing  proper  boats  and  ferrymen, 
though  we  are  not  aware  of  any  instance  in  which  such  a  proceeding  against  the  owner 
of  a  market  has  been  adopted  ;  and  if  an  indictment  woadd  lie  against  liim  for  his 
default,  an  action  would  also  lie  at  the  suit  of  any  private  individual  whO'  should  have 
received  any  special  injury  thereby. 

But  these  are  the  only  consequences  of  the  breach  o^f  duty  committed  by  tlie 
grantee  of  the  franchise;  for  we  are  of  opinion  that  whilst  the  grant  remains  un- 
repealed, the  default  of  providing  proper  accommodation  for  the  public  cannot  operate 
in  point  of  law  as  a  ground  for  granting  a  new  charter  to  anotiier  to  hold  a  market 
within  the  common  law  distance,  which  shall  really  be  injurious  tO'  the  existing 
market.  But  [520]  after  the  former  grant  has  been  duly  repealed,  a  new  charter 
may  of  course  be  granted  to  any  one. 

The  fifth  and  last  question  proposed  by  your  Lordships  contains  one  circumstance 
which  makes  a  very  material  difi'erence  in  the  consideration  of  the  supposed  case.  This 
question  relates  to  a  market  held  by  the  terms  of  the  grartit  in  a,  fixed  place,  that  is, 
as  we  understand  it,  in  a  place  defined  or  known  by  metes  and  bounds,  and  containing 
a  precise  quantity  of  land.  We  are  of  opinion,  that  if  those  limits  are  not  sufficient 
for  the  accommodation  of  buyers  and  sellers  at  the  market,  and  the  owner  of  the 
market  has  no  power  to.  enlarge  the  limits,  that  circumstance,  cou})led  witli  the  fact 
that  it  would  be  for  the  advantage  of  tlie  public  that  a  new  market  should  be  erected, 
\Mndd  be  a  sufficient  ground  for  the  Crown  to  take  such  steps  as  would  according  to 
lav\'  have  the  effect  of  erecting  a  new  market,  to  such  an  extent  as  would  remedy  tlie 
inconvenience,  without  afi'ecting  tlie  rights  of  the  owners  of  the  old  market;  and  for 
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that  purpose  a  writ  of  ad  quod  dwninwm  might  issue,  and  upoa  the  inquisition 
returned  on  that  writ,  that  the  erection  of  a  new  market  would!  not  be  to  the  damage 
of  the  owners  or  other  persons,  the  Crown  might  grant  such  a  new  market  as  would 
not  be  to  the  damage  of  others.  We  do  not  say  that  a  writ  of 
ad  quod  damnuiii,  is  absolutely  nec-essary  ;  but  if  tlie  Crown  were  to  grant  a  new 
charter  without  a  writ  of  ad  quod  daiiiniirn,  and  it  sliould  appear  tliat  the  interests 
of  other  persons  were  prejudiced,  the  Crown  would  bo  supposed  to  be  deceived,  and 
the  grant  might  be  repealed  on  a  sciri'  facias.  Vide  note  in  Fitz.  Nat.  Brev.  1.'26  ;  and 
according  to  the  authority  in  2  Inst.  406,  "  if  one  hath  a,  market  either  by  prescription 
or  by  letters  patent  of  the  king,  and  another  obtains  a  market  to  tlie  nusans  of  the 
[521]  fonuer  market,  he  shall  not  tarry  till  he  have  avoided  the  letters  patant  of  the 
latter  market  by  course  of  law,  but  he  may  have  an  assize  of  nusans;"  and  the  same 
authority  adds,  "  tliere  be  words  in  the  grant  of  a  market,  ita  quod  non  sit  ad 
nucumentum  alterius  mercati."  But  in  whatever  form  any  proceedings  are  takein 
for  the  new  market,  we  are  of  opinion  that  the  new  market  can  only  be  legally  granted 
to  such  an  extent  as  tO'  provide  for  what  may  be  called  the  surplus  accommodatioin 
of  the  public  beyond  what  the  market  of  Blackacre  can  afford,  and  that  the  market  of 
Blackacre  is  not  to  be  affected  by  the  new  market:  for  instance,  if  tlie  public  require 
twenty  acres  of  accommodation,  and  Blackacre  could  only  afford  ten  acres,  the  new 
market  could  not  be  granted  for  the  whole  twenty  acres,  but  only  for  tlie  additional 
ten  acres,  so  as,  upon  the  whole,  the  twenty  should  be  capable  of  beting  used  by  the 
public  ;  and  we  think  tliat  if  the  proceeding  by  ad  quod,  Jadiinum  Should  be  adopted, 
the  inquisition  would  probably  be  adapted  to  such  a  state  of  things. 

For  if  a  new  market  were  granted  for  twenty  acres,  that  would  be  to  the  damage 
of  the  old  market,  and  might  have  the  efl'ect  of  totally  ruining  it,  when  there  was  no 
default  in  the  owners  of  that  market,  but  the  necessity  of  the  new  market  arose  from 
the  increase  of  population.  This  view  of  the  case  however  is  entirely  new.  We  at  least 
know  of  no  instance  where  the  question  has  arisen,  for  in  general  markets  belong  to 
districts,  and  tlien  they  may  be  changed  or  enlarged  as  the  owners  please.  And  as 
this  point  never  has  been  argued  by  counsel,  and  as  the  opinion  of  three  Judges  onlj' 
is  asked,  when  the  original  questions  were  submitted  to  nine  Judges,  we  do  not  feel 
so  confident  in  this  opinion  as  if  we  had  come  to  the  same  conclusion  after  hearing 
counsel  and  conferring  with  the  wliole  [522]  of  the  nine  Judges  to*  whom  the  questions 
were  originally  juit. 

Your  Lordships  will  observe  that  it  may  by  possibility  happen  that  the  limits  of 
a  district  Within  which  a  market  is  to  be  held  (tiiough  such  market  may  not  be  con- 
fined to  a  certain  place  therein)  may  yet  be  so  narrow,  and  the  residue  of  the  district 
not  appropriated  to  the  purpose  of  a  market  so  occupied,  that  the  grantee  cannot 
possibly  jierform  his  duty  by  providing  such  accoiiimoidation  as  the  increased 
exigencies  of  the  public  may  require.  Such  a  case  would,  we  apprehend,  be  governed 
by  the  principle  laid  down  in  our  answer  to  the  fiftli  and  last  question,  and  the  Crown 
would  have  a  power  to  grant  such  new  market  as  would  be  required  for  that  portion 
of  the  public  which  could  not  be  accommodated  within  the  limits  of  tlie  former  grant. 

Lord  Brougham. — I  am  sure  that  your  Lordships  are  much  indebted  to  the  Judges 
for  tlie  very  learned  answers  they  have  given  to  your  Lordships'  questions.  The 
opinion  they  have  given  is  undoubtedly  a  qualified  one,  but  than  it  is  clear  that  we 
can  run  no  risk  from  acting  on  it  thus  cjualified.  Your  Lordships  only  put  the 
question  whether  tlie  charter  intended  to  be  granted  was  inconsistent  with  the  old 
grant.  Your  Lordships  put  the  feigned  case  of  a  new  and  an  old  charter.  But  the 
Judges  have  stated  that  in  such  a  case  as  we  have  stated,  namely,  with  such  words  in 
the  charter,  it  is  to  be  taken  as  equal  tO'  an  Act  of  Parliament.  Now  an  Act  of  Parlia^ 
ment,  a,s  we  know,  can  touch  anything,  and  that  whieli  has  been  created  by  one  may 
be  taken  away  by  another.  The  answer,  tlierefore,  does  not  decide  the  fate  of  the 
Bill.  The  fact  that  the  Islington  Market  Billmay  be  incon-[523]-sistent  with  existing 
rights,  is  not  decisive  of  the  question  whether  you  ought  to  pass  that  Bill,  for  that 
must  be  the  case  with  all  local  Acts  and  with  all  Bills  for  tlie  dissolution  of  marriage. 
Yet  it  is  clear,  that,  with  respect  to  these.  Parliament  has  an  undoubted  power  to  pass 
them.  All,  tlierefore,  that  you  have  obtained  from  tlie  Judges,  so  far  iu«  relates  to 
your  guidance  in  the  present  case,  is  the  expression  of  an  opinion  that  but  by  a  new 
Act  of  Parliament  old  rights  cannot  be  interfered  with.     But  that  may  be  tliei  best 
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foundation  for  asking  fo^r  the  new  remedy.  The  question  of  compensation  may  be 
affected  by  this  opinion  of  the  Judges,  but  nothing  more;  but  your  Lordships 
cannot  grant  this  compensation,  and  the  other  House  of  Parliament  has  dealt  with 
the  Bill  already.  You  may  suggest  an  amendment,  and  the  other  House  may  tack 
a  clause  of  compensation  to  the  Bill. 

The  Earl  of  Devon  quite  agreed  witli  what  had  just  fallen  from  the  noble  and 
learned  Lord. 

The  opinions  of  the  Judges  were  ordered  to  be  entered  on  the  Journals  (see  the 
Lords'  Journals  for  1835,  pp.  285.  583,  584). 

The  Bill  afterwards  passed  both  Houses  and  received  the, Royal  assent. 


[525]  APPEAL 

From  the  Court  of  Session. 

JOHN   MACTAGGART,   juti.,   and    Othen,—Appella7ifs;   WILLIAM   WATSON,— 

Respo7ident. 

[Mews'  Dig.  xi.  1262,  S.C,  10  Bli.  N.S.  618.  Commented  in  Guardians  of  Mans- 
field Union  v.  Wright,  1882,  9  Q.  B.  D.,  685,  686,  and  Durham  (Mayor  of)  v. 
Foivler,  1889,  22,  2  B.D.,  405,  Mayor  of  Kingston-upon-Hull  v.  Harding  (1892),  2 
Q.  B.  508.] 

Watson  undertook  by  bond  jointly  and  severally  with  the  trustee  of  a  bankrupt 
estate  in  Scotland  to  answer  to  the  extent  of  £1000  that  the  trustee  should 
faithfully  discharge  his  office,  account  for  his  management  of  the  estate, 
etc.  The  creditors  of  the  bankrupt,  according  tO'  the  bankrupt  law  in  Scotr 
land,  chose  commissioners  to  act  for  them,  and  to  superintend  the  proceedings 
of  the  trustee.  The  trustee  having  managed  the  estate  for  thirteen  years 
without  censure,  was,  in  the  fourteenth  year,  found  to  have,  by  various  con- 
trivances amounting  to  fraud,  abstracted  from  the  bankrupt  estate  a  large 
sum,  and  his  accounts  were  deficient  to  the  amount  of  £1008.  The  bond 
being  put  in  suit  against  Watson,  the  co-obligor  and  surety,  he  pleaded  that 
the  commissionei-s,  by  neglect  and  connivance,  had  caused  and  permitted 
the  trustee's  default,  or,  knowing  it,  had  concealed  it  from  him,  but  of  this 
imputation  he  did  not  give  any  proof,  and  it  was  denied  by  the  commissionei-s: 
Held,  by  the  Lords,  reversing  the  judgment  of  the  Court  below,  that  [526] 
the  surety  was  not  discharged  from  his  obligation  by  the  alleged  neglect  of 
the  commissioners  in  not  detecting  the  fraud  and  malversation  of  the  trustee. 

The  estates  of  the  Gorbals'  cotton-spinning  and  manufacturing  company,  and  of 
Alexander  M'Kerlie  as  a  partner  thereof,  having  been  sequestrated  under  the  Bank- 
rupt Act,  (54  Geo'.  3,  c.  137,)  in  the  month  of  September  1815,  Mr.  William  Jeffrey 
was  elected  and  confirmed  trustee  on  the  sequestrated  estates  on  the  10th  of  October 
next  following,  and  the  Respondent  became  cautioner  or  surety  for  his  fidelity  in 
office,  and  for  a  faithful  account  of  his  intromissions,  to  the  extent  of  £1000.  The 
bond  granted  by  them  on  that  occasion,  after  reciting  the  sequestration,  etc.,  pro- 
ceeded thus: — "  Therefore  I,  the  said  William  Jefi're}',  as  principal,  without  limita- 
tion, and  I  the  said  William  Watson,  as  cautioner,  surety,  and  full  obligant,  with 
and  for  the  said  William  Jeffrey,  to  the  foresaid  extent  of  £1000  sterling,  hereby 
bind  and  oblige  ourselves  jointly  and  severally,  renouncing  the  benefit  of  discussion, 
and  our  heirs,  executors  and  successors  whomsoever,  that  I,  the  said  William  Jeffrey, 
sliall  and  will  manage  the  said  estate  in  all  respects  conform  to  the  statute  under 
which  the  sequestration  was  awarded,  and  that  I  shall  and  will  hold  just  count 
and  reckoning,  and  make  payment  to  the  said  creditors  according  to  tlieir  several 
claims  ranked  upon  the  said  sequestrated  estate,  or  the  trustees  or  trustee  that  may 
be  afterwards  named  by  the  creditors  to  succeed   me,   for  my  whole  management, 
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receipts  and  intromissions  as  trustee  foresaid,  with  the  property  of  the  said  estates, 
or  any  part  thereof,  of  whatever  kind  or  denomination,  and  wherever  situated, 
which  may  come  into  my  hands  as  trustee  foresaid,  and  that  from  [527]  time  to  time, 
when  required,"  etc.  Commissioners  were  soon  afterwards  elected  by  the  creditors, 
according  to  the  requisitions  of  the  said  Act,  to  superintend  the  trustee's  administra- 
tion of  the  sequestrated  estates,  from  which  he  soon  realized  a  considerable  sum, 
and  a  dividend  of  2s.  in  the  pound  on  the  proved  debts  was  declared  by  order  of 
the  commissioners,  and  paid  before  the  statutory  period.  A  further  dividend  of 
Gd.  in  the  pound  was  declared  in  May  1820,  when  the  trustee  presented  a  report  of 
his  management  and  intromissions  with  the  estate  to  the  commissioners,  who  examined 
the  same  and  found  it  to  be  correct.  He  again,  in  May  1826,  presented  to  them  a 
report  accompanied  with  a  statement  of  his  whole  accounts  up  to  that  period.  The 
commissioners  examined  this  statement,  and  found  upon  the  face  of  it  a  balance 
of  £67  lis.  lid.  in  favour  of  the  trustee,  which  was  caused  by  the  disbursements 
made  by  him,  with  the  sanction  of  the  creditors,  in  resisting,  in  a  long  course  of 
litigation,  various  claims  made  on  the  bankrupt  estate  by  Mr.  John  Mactaggart  of 
London  (see  Mactaggart  v.  Jeffrey,  4  Shaw  and  W.  361).  With  the  exception  of 
the  property  involved  in  that  litigation,  the  estate  wasi,  at  this  period,  considered  as 
wound  up  and  recovered  ;  and  there  was  no  call  for  an  audit  of  the  accounts  again 
until  January  1829,  when  tlie  new  commissioners  then  elected,  on  the  resignation  of 
the  former  commissioners,  called  upon  the  trustee  tO'  exhibit  a  state  of  the  funds. 
Upon  the  investigation  which  was  then  made  into  the  accounts,  Mr.  Jeffrey  was  found 
to  owe  to  the  estate  £1008  12s.  2d.  On  that  discover}'  he  resigned  the  office  of 
trustee,  and  Mr.  James  Kerr  having  been  elected  in  his  place,  after  several  ineffectual 
applications  to  him,  and  to  [528]  his  cautioner,  the  Respondent,  for  a  settlement 
of  the  said  deficiency,  raised  an  action  against  tliem  for  payment  of  the  £1000,  the 
amount  of  the  bond.  One  James  William  Robertson  was  also  a  defendant  tO'  the 
action,  in  respect  of  the  share  which  it  was  alleged  that  he  had  taken  in  the  manage- 
ment of  the  bankrupt  estate,  as  a  partner  of  Jeffrey.  The  summons  concluded  to 
the  effect,  ''  First,  that  the  said  W.  Jeffrey  and  J.  W.  Robertson  should  be  decerned, 
conjunctly  and  severally,  to  hold  just  count  and  reckoning  with  the  pursuer,  as 
trustee  foresaid,  for  the  whole  of  their  joint  and  individual  actings  and  manage- 
ment, in  regard  to  the  said  sequestrated  estates,  and  for  that  purpose  tO'  exhibit  a 
full  and  accurate  state  of  their  accounts,  and  of  their  whole  joint  and  individual 
intromissions  with  the  said  estates,  with  the  vouchers  for  the  same,  whereby  the 
balance  due  by  them,  or  either  of  them,  to  the  pursuer,  may  appear,  and  be  ascer- 
tained ;  and  they  should  be  decerned  to  make  payment,  conjunctly  and  severally,  of 
such  sum  as  shall  appear,  upon  a  proper  accounting,  to  bo  the  true  balance  remain- 
ing due  by  them,  or  either  of  them,  on  account  of  the  said  sequestrated  estates,  etc. 
Secondly,  that  the  said  W.  Watson,  as  cautioner  aforesaid  for  the  said  W.  Jeffrey, 
and  also  as  full  obligant  along  with  him,  in  terms  of  the  foresaid  bond,  should  be 
decerned,  conjunctly  and  severally,  with  the  said  W.  Jeft'rey  and  J.  W.  Robertson, 
or  with  the  said  W.  Jeffrey,  to  make  payment  to  the  pursuer,  as  trustee  foresaid,  of 
the  sum  of  £1000  sterling,  being  part  of  the  balance  admitted  to  be  due  by  the  said 
W.  Jeffrey  on  account  of  the  said  sequestrated  estates,  and  to  which  extent  the  said 
W.  Watson  is  liable,  under  his  bond  of  caution  before  mentioned,  together  with  the 
legal  interest  of  the  said  sum  of  £1000,  from  the  date  of  citation  to  follow 
hereon,"  etc. 

[529]  The  Respondent,  in  his  defence  to  the  action,  alleged  that  he  was  not  a 
creditor  upon  the  estate,  and  had  no  opportunity  of  knowing  anything  regarding 
the  transactions  of  the  trustee,  or  the  proceedings  under  the  sequestration.  He 
trusted  that  the  creditors  and  their  commissioners  would  do  their  duty  in  maintaining 
that  check  over  the  trustee's  proceedings  which,  by  the  statute,  they  were  empowered 
and  required  to  do.  That  in  the  summons  no  explanation  was  given  as  to  the  cause 
of  the  extraordinary  arrear  into  which  the  trustee  was  allowed  to  run,  or  of  the  delay 
on  the  part  of  the  creditors  and  their  commissioners  in  calling  him  to  account 
for  so  very  long  a  period,  and  until  he  himself  had  become  bankrupt.  That  the 
whole  of  the  alleged  defalcation  proceeded  from  the  commissioners  and  creditors 
having  entirely  violated  and  disregarded  the  course  of  management  and  procedure, 
which  it  was  incumbent  on  them  to  follow,  with  reference  to  the'  trustee's  intro- 
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missions.  That  it  appeared  from  a  minute  of  the  meeting  of  the  commissioners 
in  May  1826,  that  the  trustee  laid  before  that  meeting  the  Glasgow  Bank  receipt 
for  £3400,  being  the  money  tlien  in  the  bank  belonging  to  the  estate,  and  they  ap- 
proved of  its  transmission  from  the  Royal  to  tlie  Glasgow  Bank,  whicli  was  done  with 
their  knowledge  and  approbation  at  the  time  the  transference  was  made.  The 
Respondent  insisted  tliat  that  operation  was  unwarranted  and  illegal,  as  by  the 
4.3d  section  O'f  the  Bankrupt  Act,  tlie  trustee  is  bound  to  lodge  all  the  money  he 
receives  in  the  Royal  Bank,  Bank  of  Scotland,  or  Bank  of  the  British  Linen  Company, 
unless  he  has  been  directed  by  four-tiftlis  in  number  and  value  of  a  general  meeting 
of  the  creditors  to  lodge  it  in  some  other  bank,  which  did  not  appear  to  have  been 
done  in  this  case;  and  he  had  reason  to  believe  that  the  [530]  money  was  lodged 
and  the  receipt  dated  only  a  few  days  before,  and  that,  had  the  commissioners  per- 
formed the  duty  imperatively  enjoined  on  them  by  the  said  section  of  the  Act, 
they  would  have  found  that,  for  a  long  period  previous  to  the  date  of  the  receipt, 
the  money  had  not  been  in  any  bank  at  all.  They  had  utterly  failed  to-  observe 
the  course  prescribed  by  the  enactment.  They  had  previously  allowed  the  sequestra- 
tion to  go  to'  sleep  for  about  six  years  without  anything  being  done,  and  without 
ever  taking  the  precaution  pointed  out  by  the  statute  of  comparing  the  sums  lodged 
and  drawn  by  the  trustee  in  his  bank  account,  with  tlie  sums  received  and  disbursed 
by  him  ;  and  they  never  at  any  subsequent  period  made  any  examination  or  inquiry 
whatever  with  regard  to  the  intromissions  of  the  trustee,  or  to  the  depositation 
in  bank  of  the  funds  in  his  hands.  That  the  commissioners  and  creditors  also 
neglected  to  attend  to  the  requirement  of  the  37th  section  of  the  statute,  by  which 
the  trustee  is  bound,  once  in  every  three  months,  to  make  up  a  state  and  estimate 
of  the  estate,  and  the  commissioners  are  bound  to  subscrite  every  such  state  in  the 
sederunt  book.  The  various  periods  also  pointed  out  by  the  statute  for  auditing 
the  accounts  with  a  view  to  after  dividends,  were  allowed  to  pass  without  anything 
being  done  to  investigate  the  situation  of  the  bankrupt  estate.  On  all  these  grounds 
tlie  Respondent  claimed  to  be  discharged  from  his  cautionary  obligation. 

After  the  action  had  for  some  time  proceeded,  an  arrangement  was  entered 
into  between  Mr.  Kerr,  as  trustee  on  the  estate,  with  consent  of  the  commissioners 
and  creditors,  and  the  Appellants,  by  which,  on  certain  considerations,  there  were 
made  over  to'  the  Appellants  the  whole  assets  of  the  sequestrated  estate,  and,  amongst 
others,  the  right  of  claim  form-[531]-ing  the  subject  of  this  action.  By  an  inter- 
locutor, dated  May  1832,  the  Appellants,  wliO'  are  the  representatives  of  the  said 
John  Mactaggart  of  London,  deceased,  were  sisted  as  pursuers  in  the  action  in 
place  of  James  Kerr  and  as  his  assignees. 

By  an  interlocutor,  dated  12th  November  1833,  the  Lord  Ordinary,  having  con- 
sidered the  closed  record  and  whole  process  in  respect  to  William  Watson,  sustained 
his  defences,  and  accordingly  decerned,  finding  him  entitled  to^  his  expenses,  etc. ; 
and  his  Lordsliip  added  the  following  note  explanatory  of  his  judgment:  "  The  Lord 
Ordinary  thinks,  that  in  various  respects,  but  in  particular  in  respect  to  the  money 
falling  tO'  be  in  bank,  there  was  a  gross  failure  by  the  commissioners  to  observe  the 
regulations  of  the  statute  provided  to  control  the  trustee  ;  and  the  Lord  Ordinary 
furtlier  thinks,  that  in  all  probability  this  neglect  of  duty  was  tlie  cause  of  the 
embezzlement  which  produced  the  loss.  The  trustee,  Jeffrey,  did  not  snatch  the  money 
and  run  off.  Even  at  the  end,  he  seems  to  have  taken  the  use  of  it,  in  the  hope  of 
replacing  it  before  it  was  missed,  a.  hope  encouraged  in  him  by  the  want  of  any 
examination  of  his  acco'unts  with  the  banks,  and  indeed  of  keeping  or  exhibiting 
any  accounts  with  tlie  banks  at  all."' 

A  reclaiming  note  was  presented  by  the  Appellants  tO'  the  Lords  of  tlie  Second 
Division,  by  whom  the  following  interlocutor  was  pronounced  :  "  24th  January  1834. 
The  Lords  having  considered  this  note,  with  the  other  proceedings,  and  heard  counsel 
thereon,  adhere  tO'  the  interlocutor  coinplained  of." 

The  appeal  was  against  these  interlocutors. 

Mr.  Pemberton  and  Mr.  Keay  for  tlie  Appellants :  — 

The  Court  below  altogether  overlooked,  or  did  not  [532]  give  sufficient  weight  to 
the  fact,  that  the  Respondent  was  himself  surety  that  those  very  things  should  have 
been  done  which  he  alleges  were  not  done,  and  he  was  not  therefore  entitled  to  com- 
plain of  the  omission  or  neglect  of  them.     The  bond  in  its  express  terms  contains 
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two  several  obligations;  the  first  is,  "That  I,  the  said  William  Jeffrey,  shall  and 
will  manage  the  said  estate  in  all  respects  conform  tO'  the  statute  under  which  the 
sequestration  was  awarded."  The  second  obligation,  which  is  distinct  from  and 
additional  to  the  first,  is,  "  And  that  I  shall  and  will  hold  just  count  and  reckoning, 
and  make  payment,  etc.  for  my  whole  management,  receipts  and  intromissions,  as 
trustee  foresaid."  Besides  tlie  main  obligation  to  make  payment  of  any  pecuniary 
balance  which  Jeffrey  might  owe  to  the  estate,  here  is  a  most  distinct  and  une(juivocal 
obligation  on  the  Respondent,  binding  him  to'  guarantee  that  Jefl'rey  should  do  all 
those  tilings  in  discharge  of  his  office  which  the  statute  requires  to  be  done.  The 
security  gained  by  this  obligation  can  never  be  held  to  be  superseded  by  the  appoint- 
ment of  commissioners,  or  by  tlie  manner  in  which  they  may  have  discharged  their 
duty.  If  that  duty  is  rightly  performed,  the  creditors  have  both  the  statutory  checks 
in  full  operation  ;  if  one  of  those  checks  fail  them,  by  a.  negligence  on  the  ])art  of 
the  commissioners,  that  aff'ords  no  reason  why  the  otlier  should  become  entirely  in- 
o])erative.  It  is  utterly  to  mistake  tlie  whole  intendment  of  the  statute  to  assume 
that  the  diligence  of  the  commissioners  is  to  be  the  measure  of  the  cautioner's  liability, 
and  that  their  negligence  must  form  his  discharge.  The  commissioners  are  gratuitous 
officers,  and  therefore  to  a.  large  extent  irresponsible,  l^ecause  it  would  require  some^ 
thing  nearly  approximating  to  actual  fraud  to  subject  [533]  tliem  to  pecuniary 
liability.  It  is  out  ol  the  question  therefore  to  expect  from  these  any  close  or 
laborious  superintendence  of  the  trustee's  proceedings.  It  is  equally  unreasonable 
to  expect  any  efficient  superintendence  from  the  general  body  of  creditors,  who  are 
generally  scattered  over  tlie  country,  and  not  in  a.  situation  to  attend  to  the 
management  of  the  trustee.  It  is  diff'erent  with  the  cautioner  ;  he  has  it  in  his  power 
always  to  be  accurately  informed  of  tlie  proceedings  of  the  trustee;  he  is  entitled  to 
have  the  minutes  of  procedure  and  the  accounts  of  the  estate  laid  open  to  him.  If 
information  is  withlield  from  him  by  the  trustee,  he  is  entitled  to  compel  it  by 
application  to  the  commissioners  and  creditors,  and  if  tliey  do  not  put  an  end  to 
the  irregularity  complained  of,  he  then  may  demand  to  be  freed  from  his  bond. 
The  cautioner  therefore  has  ample  control  over  the  conduct  of  the  trustee.  Hamilton 
V.  Colder  (Die.  of  Deci.  2091),  Wallace  v.  Landers  (Id.  2096),  Eadie  v.  How  (7  Shaw 
and  D.  356). 

Even  were  there  any  foundation  for  the  argument  of  the  Respondent  in  the 
Court  below,  it  would  be  altogether  inapplicable,  in  so  far  at  least  as  regards  the  sum 
of  £700  which  was  feloniously  abstracted  from  the  bank  by  the  trustee.  For  re>- 
imbursement  of  that  sum  to  the  estate  the  Respondent  must  be  held  liable,  in  any 
view  whatever  of  this  case.  That  sum  was  abstracted  in  this  way:  In  May  1829,  the 
funds  of  the  estate,  amounting  tO'  £3125,  were  lying  deposited  in  bank;  £24:25  in 
the  Glasgow  Bank,  and  £700  in  the  bank  of  the  British  Linen  Company.  Jeff'rey 
was  required  to  transfer  the  whole  sum  into  one  account  with  the  Royal  Bank  of 
Scotland.  He  did  transfer  the  £2425  from  the  Glasgow  to  the  Royal  Bank  accord- 
ingly. But  the  £700  in  the  bank  of  tlie  Britisli  [534]  Linen  Company  he  took  out. 
and  appropriated  it  to  his  own  purposes;  whilst,  to  conceal  the  fraud,  he  played  oft' 
the  ingenious  manoeuvre  of  drawing  from  the  Royal  Bank,  and  re-lodging  the  next 
day  £700  of  the  money  there  dejiosited,  so  as  toi  get  a.  separate  deposit  receipt  for 
this  sum  of  £700  to  be  exhibited  tO'  the  commissioners,  as  if  it  were  the  proceeds  of 
tlie  money  in  the  British  Linen  Company  Bank  regularly  transferred.  Were  the  prin- 
ciples on  which  the  Respondent  founds  his  argument  indisjuitable,  they  are  altogether 
inapplicable  to-  this  case,  in  which  an  act  is  committed  by  the  trustee  which  no  pre- 
caution could  prevent  and  nO'  ingenuity  anticipate.  No  man  could  possibly  suspect 
that  Jeff'rey  was  acting  the  part  of  a  thief;  no  one  could  have  prevented  the  theft 
from  being  perpetrated. 

Sir  John  Campbell  and  Mr.  M'Niell  for  the  Respondent: — 

The  sequestration  lasted  for  14  years,  during  which  the  commissioners  aft'ected 
to  audit  tlie  trustee's  accounts  four  diff'erent  times,  in  1816,  in  1818,  in  1820,  and  in 
1826.  But  during  the  whole  of  that  period  the  commissioners  did  not  put  in 
operation  the  check  provided  by  the  statute,  in  the  examination  of  the  bank  account 
and  comparison  of  its  entries.  The  trustee  was  allowed  and  encouraged  from  the 
commencemeint  to  intermeddle  with  tlie  funds  of  the  estate,  to  an  unlimited  extent, 
as  if  they  had  been  his  own,  and  that  in  a  manner  apparent  and  discoverable  on  tlie 
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very  face  of  tlie  bank  accounts,  and  such  as  ouglit  instantly  to  have  been  put  a  stop 
to  by  the  commissioners :  and  that  system,  after  advancing  from  year  to  year  in  an 
increasing  ratio,  ended  at  hi-st  in  the  direct  fraud  to  -which  tlie  Appellants  impute 
the  ultimate  defalcation.  [535]  According  to  the  account  of  the  Appellants  tliem- 
selves,  there  were  various  stages  at  wliich  tlie  whole  funds  of  the  estate  were  secured, 
and  at  which,  if  the  trustee  had  then  been  removed  for  his  intermediate  misconduct, 
as  he  should  have  been,  no  loss  would  have  accrued  to  the  estate. 

In  undertaking  an  obligation  as  cautioner  for  the  trustee's  discharge  of  his 
official  duty  to  the  creditors  in  terms  of  tlie  Bankrupt  Act,  tlie  Respondent  was  en- 
titled to  rely  on  the  provisions  of  that  statute  being  fairly  and  substantially  observed 
in  those  matters  in  which  a  control  was  provided  on  the  part  of  the  creditors  over 
the  proceedings  and  management  of  tlie  trustee.  But  the  total  omission  and  viola- 
tion of  those  provisions  on  tlie  part  of  tlie  creditors  and  their  delegates,  the  com- 
missioners, was  such  a  change  of  the  Respondent's  situation  and  of  the  contract  into 
which  he  entered,  that  he  was  no  longer  bound  as  cautioner.  If  tlie  commissioners 
omitted  entirely,  during  tlie  14  years  that  the  sequestration  lasted,  to  make  auj' 
examination  under  the  statute  of  the  trustee's  bank  account,  that  was  an  entire  de- 
parture from  the  understood  terms  of  their  statutory  engagement  with  the  Re- 
spondent. On  the  other  hand,  if  they  examined  that  account,  and  did  not  put  a  stop 
to  the  gross  malversations  and  irregularities  apparent  on  the  face  of  it,  they  then 
sanctioned  a  course  of  management  on  the  part  of  the  trustee  essentially  different 
from  that  for  which  the  Respondent  became  bound,  and  in  either  view  the  Respondent 
is  discharged.  The  mode  of  dealing  with  the  trustee,  by  requiring  merely  at  the  dis- 
tance of  several  years,  or  receiving  as  satisfactory  the  production  of  deposit  accounts 
of  recent  dates,  without  any  examination  of  the  intermediate  entries,  was  such  a 
departure  from  the  duty  of  the  commis-[536]-sioners,  as  to  liberate  tlie  Respondent. 
The  trustee's  accounts  having  been  audited  from  time  to  time,  dividends  struck  and 
accepted,  and  sums  of  commission  allowed  to  him,  without  any  complaint  against  him 
for  li  years,  the  Respondent  was  entitled  to  believe  that  he  was  proceeding  in  all 
respects  regularly,  and  to  the  satisfaction  of  the  creditors,  and  cannot  now  be  made 
liable  for  the  deficiencies  of  a  trustee,  who  is  found  to  have  been  openly  violating  his 
duty  in  a  course  of  misapplication  of  the  funds  without  control  or  challenge. 

In  the  course  of  the  argument  tlie  following  cases  were  cited,  besides  others  which 
are  noticed  in  the  judgment:  Mactavish  v.  Scutt  (4  Wils.  and  S.  410),  Duncan  v. 
Porterfield  (5  Shaw  and  D.  Ill),  Mein  v.  HanUe  (8  Shaw  and  L).  346),  and  Dalziel 
V.  Menzies  (9  Shaw  and  D.  434). 

Lord  Brougham: — The  bond  is  not  given  to  any  individual  as  obligee,  but  it  is 
an  obligation  to  the  extent  of  £1000  by  the  trustee  and  his  cautioner  jointly,  and  in 
which  both  are  obligors.  As  the  condition  is  that  W.  Jeffrey  shall  faithfully  and 
regularly  discharge  his  office  of  trustee,  and  as  the  creditors  afterwards  chose  three 
commissioners  to  act  for  them,  and  in  a  manner  to  represent  them  in  their  dealings 
with  the  trustee,  and  to  some  extent  to  control,  or  at  least  to  superintend  his  proceed- 
ings, we  may  allow  it  to  be  held  that  these  creditors,  and  the  commissioners  appointed 
by  them,  and  acting  on  their  parts,  are  the  obligees,  and  that  their  acts,  as  for  ex- 
ample, in  releasing  the  principal  obligor,  JeS'rey,  would  discharge  Watson,  his 
surety  ;  tliat  any  connivance  at  Jeffrey's  misconduct,  and  any  act  otherwise  injurious 
to  the  rights  and  equity  of  the  surety,  and  done  behind  his  [537]  back,  would  release 
him,  as  much  as  if  tlie  bond  had  been  given  to  them,  instead  of  being  left  indefinite 
as  to  the  person  of  the  obligee.  We  are  thus  making  suppositions  the  most  favour- 
able to  the  Respondent,  for  we  are  not  only  assuming  the  creditors  to  be  repi-esented 
and  bound  by  the  commissioners,  but  we  are  allowing  the  Respondent  to  be  a  surety 
only,  whereas  he  is  a  principal,  being  a  joint  and  several  obligor. 

It  appears  that  the  trustee,  by  a  series  of  irregular  proceedings,  and  by  various 
contrivances  amounting  to  fraud,  in  respect  to  the  sequestrated  estate,  was  found  in 
arrear  in  his  accounts  to  the  amount  of  £1008  12s.  2d.;  and  the  trustee  wh»  suc- 
ceeded him  put  the  bond  in  suit  against  the  Respondent,  who  defended  himself  by 
accusing  the  commissioners  of  great  neglect  in  tlieir  superintendence  of  Jeffrey,  of 
conniving  at  his  misconduct,  and  of  generally  failing  to  discharge  tlieir  duties,  under 
the  Bankrupt  Act,  towards  the  creditors,  as  also  their  duties  towards  himself  in  his 
capacity  of  Jeffrey's  surety.     But  all,  or  almost  all,  these  charges  are  denied  by 
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the  late  trustee  who  first  raised  this  action,  and  by  tiio  Appellants,  his  assignees, 
and  also  by  the  commissioners.  They  deny  all  knowledjjo  or  suspicion  of  .Jeffrey's 
frauds,  which  were,  indeed,  for  the  most  part,  scv  cunninjily  devised  as  to  e-scape 
even  a  close  scrutiny  ;  they  deny  all  laches  or  nefi;ligence  in  the  discharge  of  their  own 
office;  they  only  admit  tiiat  their  meetings  were  not  held  as  often  or  as  regularly  as 
the  Scotch  Bankrupt  Act  directs  ;  and  they  also  admit  that  a  sum  lodged  in  the  Royal 
Bank  by  Jeffrey,  as  the  Act  requires,  was  with  their  privity  and  consent  transferred 
to  a,  Glasgow  bank,  of  which  one  of  themselves,  a  large  creditor  of  the  bankrupt,  was 
a  partner,  but  [538]  which  was  perfectly  solvent,  and  by  which  no  loss  whatever  has 
accrued  to  the  estate  (see  WJiite  v.  Bangii^  ante,  44,  60  and  61). 

Upon  this  latter  fact,  thus  admitted  in  the  pleadings,  I  have  to  observe  that  it 
was  most  irregular  in  the  commissioners  t«  allow  the  transfer  of  the  fund  from  one 
of  the  three  banks  expressly  named  in  tlie  statute  without  the  consent  of  their  con- 
stituents, the  creditors,  and  they  are  the  more  to  be  blamed  that  one  of  themselves, 
or  his  banking-house,  was  to  profit  by  the  operation.  Had  any  loss  occurred  by  the 
proceeding,  not  only  would  the  surety  have  been  discharged  from  all  liability  in 
respect  of  it,  but  the  commissioners  would  have  been  accountable  for  the  whole  amount 
of  it  to  the  creditors  at  large;  but  no  loss  having  accrued  on  that  score,  and  Jeffrey 
having  done  no  act  of  malversation  or  even  of  neglect,  up  to  the  date  of  that  trans- 
action, I  am  clearly  of  opinion  that  the  Respondent  is  not,  at  least  by  the  transfer, 
discharged  from  his  obligation  in  respect  of  Jeffrey  as  regards  his  subsequent 
dealings. 

The  Court  below  having  assoilzied  the  Respondent  in  respect  of  the  neglect  and 
irregular  conduct  of  the  commissioners,  which  tlieir  Lordships  held  to  operate  the 
surety's  discharge,  the  appeal  is  brought  from  that  decree,  and  we  are  now  to  see 
upon  what  grounds  it  rests;  and  first  of  all,  I  have  tO'  remark  that  in  this,  as  in  so 
many  of  the  Scotch  cases,  we  find  extremely  little  attention  paid  to  the  facts,  hardly 
any  care  being  taken  to  ascertain  what  these  are,  by  e.x'amining  which  of  the  state- 
ments on  either  side  is  admitted,  and  which  denied,  or  not  admitted  by  the  other. 
The  matters  of  fact  are  thus  too  often  passed  over  as  of  little  moment,  in  order  to  get 
at  the  matter  of  law,  on  which  all  the  pains  both  of  the  bar  and  the  bench  are  be- 
[539]-stowed  ;  but  on  the  facts  everything  must  depend,  and  it  is  to  be  noted  in  this 
case  that  the  facts  are  assumed, — assumed,  too,  all  one  way  and  against  the  Appel- 
lants, in  the  face  of  their  positive  denial  and  in  tlie  absence  of  proof.  The  Court 
below  took  for  granted  that  the  commissioners  acted  with  gross  negligence  in  the 
performance  of  their  duty  (though  this  is  denied),  and  assumed  that  out  of  their 
negligence  arose  the  malversations  of  Jeffrey,  or  the  opportunities  of  committing 
them — opportunities  which,  but  for  the  laches  of  the  commissioners,  he  could  not  have 
had  ;  and  yet  not  only  is  this  charge  of  negligence  denied,  but  upon  all  tlie  circum- 
stances, as  they  appear  in  the  case,  I  really  do  not  think,  even  morally  speaking,  and 
to  say  nothing  of  legal  evidence,  that  tiie  fact  is  so,  as  assumed  by  the  Court.  But 
another  thing,  if  possible  still  more  important,  has  been  equally  overlooked,  the  frame 
of  the  bond  itself,  the  whole  ground  of  the  action.  The  obligation  is,  that  "  W. 
Jeffrey  shall  manage  the  estate  in  all  respects  conform  to'  the  statute  under  which  the 
sequestration  was  awarded,"  as  well  as  that  he  "  shall  hold  just  count  and  reckoning, 
and  make  payment  to  the  creditors  according  to  their  several  claims:"  count  and 
reckoning  for  what?  "  for  my  whole  management,  receipts  and  intromissions,  as 
trustee,  with  the  whole  estate." 

Now  the  main  reliance  of  the  Respondent,  and  in  which  view  the  Court  below  fully 
shared,  is  upon  the  supposed  fact  of  the  commissioners  having  been  careless  in  calling 
on  Jeffrey  to  render  accounts,  and  in  other  respects  to  perfonn  his  duty  under  the 
statute.  Tliey  say  that  it  was  the  office  of  the  commissioners  to  see  that  he  did  pro- 
perly discharge  his  duty;  that  the  cautioner  relied  on  their  performing  that  office, 
and  that  their  non-performance  creates  a  case  which  he  [540]  never  contemplated, 
and  to  which  his  suretyship  cannot  apply.  Was  it  of  no  moment  to  observe  that  the 
])erformance  of  the  statutory  duties  by  Jeffrey  was  one  of  tlie  very  things  for  which 
the  obligation  bound  his  surety?  Assuredly  it  is  no  argument  against  my  being 
answerable  for  a  man's  not  doing  a  certain  thing  that  the  party  to  whom  I  gave 
this  obligation  did  not  see  that  he  did  the  thing.  I  had  myself  undertaken  for  his 
doing  it,  and  it  is  no  discharge  of  my  voluntary  obligation  that  the  other  party, 
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the  obligee,  did  not  see  to  his  proceedings.  The  statute  and  tlie  Ixind  have  the  very 
same  object  of  giving  the  creditors  a  double  security  against  malversation  of  the 
trustee — the  superintendence  of  tlie  commissioners  and  the  obligation  of  tlie  surety. 
The  argument  of  the  Respondent  here,  and  by  wliich  he  swayed  the  Court  below,  at 
once  cuts  off  one  of  tliese  securities,  and  leaves  the  creditors  only  protected  by  the 
other.  The  duty  incumbent  on  the  commissioners,  as  a  pledge  to  them,  continues ; 
but  that  security  they  had  without  the  bond,  and  I  do  not  see  how  the  bond  can  avail 
them  at  all,  or  why  it  was  to  be  taken  if  this  argument  prevails. 

The  defective  state  of  the  facts  in  this  case  to  support  the  Respondent's  defences, 
renders  it  unnecessary  for  me  to  enter  upon  many  of  the  legal  questions  raised  on 
little  or  no  foundation,  and  discussed  with  no  profit,  because  with  no  application  to 
tlie  case  at  bar  :  I  may,  however,  observe  tliat  very  dangerous  doctrines  on  suretyship 
obligations  appear  to  be  suggested  in  some  of  the  cases  in  Scotland — cases  which 
have  never  been  brought  by  appeal  to  your  Lordships.  The  language  of  the  learned 
Judges  is  calculated  perhaps  to  convey,  as  repoi-ted  in  tlie  books,  a  meaning  far 
stronger  than  tlieir  Lordships  intended.  They  are  really  made  to  [541]  speak  more 
of  the  obligee's  duties  than  of  the  obligor's  covenants — of  the  duties*  towards  the 
surety,  which  a  person  indemnified  and  guaranteed  is  bound  to  perform,  rather  than 
of  tlie  obligation  which  that  surety  has  incurred  towards  him  ;  a  closer  watch  is  thus 
kept  over  the  conduct  of  tlie  party  who  has  taken  an  indemnity,  than  over  the 
liability  of  him  who  has  given  it.  Now  that  the  obligee  may  by  his  conduct  release 
a  surety  in  certain  cases,  no  one  can  doubt.  The  holder  of  a  bill  of  exchange  giving 
time  to  the  acceptor,  discharges  the  indorser  from  his  suretyship  liability,  even  at 
law,  and  so  in  any  other  guarantee  by  simple  contract;  and  in  equity,  the  obligee  in 
a  specialty  may  do  so,  by  giving  indulgence  or  otherwise  injuring  the  recourse  of  the 
surety  or  co-obligor  ;  and  all  this  upon  the  ground  that  the  surety  has  a  right  to  stand 
in  tlie  place  of  the  creditor,  holder,  obligee,  or  other  party  indemnified,  and  must  not 
have  his  rights  or  equities  voluntarily  cut  down  by  the  acts  of  that  party.  But  while 
at  law  the  surety  in  a  bond  is  not  at  all  discharged,  even  by  a  long  neglect  of  the 
obligee  to  demand  payment  or  account  from  tlie  principal, — nay,  when  the  latter  has 
become  insolvent  during  the  time  thus  suffered  to  elapse,  as  was  decided  in  the  Trent 
Navigation  Company  v.  Hardy  (10  East,  34),  tlie  courts  of  equity  have  never,  to  my 
knowledge,  given  a  discharge  tO'  tlie  surety  merely  on  the  ground  of  the  creditor,  the 
obligee,  not  having  called  on  the  debtor  so  early  as  he  ought,  or  not  having  given 
early  notice  of  his  failure  or  non-payment  to  the  surety.  The  case  of  Law,  one  of 
Mr.  William  Tierney's  sureties  in  Calcutta,  against  tlie  East  India.  Company,  at  the 
Rolls,  in  1799,  gave  rise  to  much  discussion  on  the  law  of  [542]  principal  and  surety, 
and  to  an  elaborate  judgment  bj'  Lord  Alvanley  (-1  Ves.  824).  But  there  were  other  cir- 
cumstances very  different  from  such  laches  to  govern  that  judgment,  and  especially 
the  payment  of  a  supposed  balance  to  the  representatives  of  the  principal  debtor  by 
the  East  India  Company's  servants,  which  was  justly  held  to  be  an  acknowledgment, 
to  the  benefit  whereof  the  surety  was  well  entitled.  It  is,  however,  undeniable  that 
the  courts  of  equity  will  look  narrowly  to  every  thing  in  the  conduct  of  the  obligee 
which  has  a  direct  tendencv  to  wrong  the  surety  and  injure  his  rights  and  equities, 
and  will,  as  Lord  Loughtwrough  said  in  Rees  v.  Berrington  (2  Ves.  jun.  540),  lay 
hold  of  such  errors  to  release  him.  The  error,  liowever,  in  the  present  case  arises 
in  supposing  that  any  want  of  care  on  the  conimissionei-s'  side,  in  making  the  trustee 
do  that  which  the  surety  had  covenanted  tliat  he  should  do,  was  like  a  postponement 
of  the  surety's  equities,  or  diminution  of  his  rights  at  law. 

However,  we  need  not  discuss  such  questions  in  this  case,  nor  deal  with  the  English 
decision  in  Mountague  v.  Tit/combe  (2  Vern.  518).  which  was  that  of  a  positive  and 
express  covenant  given  to  the  surety  by  the  obligee.  Neither  are  we  called  upon  to 
dispute  the  doctrine  of  the  Court  below,  laid  down  here,  and  in  Mein  v.  Hardy,  that 
where  any  one  gives  security  for  the  conduct  of  another,  in  a  certain  office  which 
brings  him  in  contact  with  persons  also  in  tlie  office,  he  has  a.  right  to  expect  that  these 
persons  will,  in  all  things  affecting  the  surety,  conduct  themselves  according  to  law 
and  discharge  their  duties.  All  this  may  be  generally  true,  and  yet  it  cannot  avail 
to  discharge  a  surety  who  has  expressly  bound  himself  for  a  per-[543]-son's  doing 
certain  things,  unless  it  can  be  shown  that  tlie  party  taking  the  security  has,  by  his 
conduct,  either  prevented  tlie  things  from  being  done,  or  connived  at  their  omis- 
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sion,  or  enabled  the  person  to  do  what  he  ought  not  to  have  done,  or  leave  undone 
what  he  ought  to  have  done,  and  tluit  but  for  such  conduct  the  omission  or  commission 
would  not  have  happened.  The  present  is  not  such  a  case;  the  facts  are  not  here  to 
govern  any  such  conclusion,  and  therefore  I  am  of  opinion  that  the  surety,  Mr.  Wat^ 
son,  was  not  discharged. 

I  have,  therefore,  to  move  your  Lordships  that  the  interlocutors  appealed  from 
be  reversed,  and  that  you  remit  the  cause  to  the  Court  below,  witli  iustructiiuis  to 
decree  in  terms  of  the  second  conclusion  of  the  summons  :  that  is,  the  conclusion  relat- 
ing to  Mr.  Watson,  the  only  party  here  before  your  Lordships. 

Ordered  accordingly  by  their  Ijordships,  that  the  said  interlocutors  (of  the  12th 
of  November  1833,  and  of  the  24th  and  25th  of  January  1S.'54),  so  far  as  complained 
of,  be  reversed;  and  that  the  cause  be  remitted  back  to  the  Court  of  Session,  witli 
instructions  to  decree  against  the  Respondent,  William  Watson,  in  the  terms  of 
the  second  conclusion  of  tlie  libelled  summons,  and  tO'  do  further  in  the  case  as  will 
be  consistent  witli  tliis  judgment. 


[544]  APPEAL 

From  the  Counx  of  Session. 

JACOB  YATES,— Appellant ;   ALEXANDER  THOMSON  and  Others,— Respo-ndents. 

[Mews'  Dig.  vi.  635,  1503,  1504 ;  viii.  271 ;  xv.  1434.     See  Enohin  v.  Wylie, 

10  H.L.C.  1.] 

J.  Y.,  born  in  Scotland  but  domiciled  in  England,  bought  a  Scotch  estate,  paid 
part  of  the  price,  and  for  the  remainder — which  was  declared  to  be  a  lien  on 
the  estate — he  gave  a  bond,  payable  within  a  given  time,  if  all  pre-existing 
incumbrances  affecting  the  estate  should  be  then  discharged.  Tlie  vendor 
assigned  the  bond  and  real  lien  to  the  bank  of  L.,  who  gave  J.  Y.  notice  thereof. 
J.  Y.,  finding  that  the  incumbrances  were  not  discharged  at  the  expiration  of 
the  time  for  payment  of  the  bond,  deposited  the  principal  and  interest  in  the 
bank  of  Scotland,  and  informed  the  assignees  that  the  money  was  so  consigned, 
but  should  be  paid  to  them  on  producing  discharges  from  the  incum- 
brances. The  assignees  produced  some  discharges,  and  received  a  proportion 
of  the  deposit.  The  balance  remained  in  the  bank,  on  receipts  taken  in  J.  Y.'s 
name,  up  to  the  time  of  his  death. 

J.  Y.  before  his  death  executed  in  England  several  instruments  in  writing.  In  a 
will  respecting  his  Scotch  estate,  he  declared  his  will  to  be,  that  the  said 
receipts  of  deposit  should  become  the  property  of  certain  trustees  of  that 
estate,  and  be  indorsed  to  them  by  his  executors  in  a  will  of  his  English  pro- 
perty, the  money  to  remain  in  deposit  until  the  titles  of  the  estate  should  be 
cleared,  and  then  to  become  the  property  of  the  vendors'  representatives  on 
payment  of  tlie  bond.  He  then  made  a  will  respecting  his  English  property, 
appointing  executors,  and  afterwards  cancelled  it.  He  subsequently  executed 
a  trust-deed,  disposing  of  his  Scotch  estate,  and  therein  declared  that  he  had, 
in  a  separate  will  respecting  his  English  property,  directed  his  trustees  and 
executors  to  endorse  the  said  [545]  receipts  to  the  trustees  of  his  Scotch  estate. 
He  afterwards  made  a  will  disposing  of  his  English  property,  and  thereby  gave 
his  goods  and  chattels,  wherever  situated,  to  his  nephew,  and  appointed  him 
sole  executor  and  residuary  legatee.  He  obtained  probate  of  the  will,  and 
claimed  thereunder  the  bank  deposit,  in  a  suit  instituted  in  Scotland  between 
him  and  other  claimants. 

Held,  first,  that  tlie  Scotch  court  had  a  right  to  look  to  the  first  will  for  discover- 
ing the  testator's  intentions  respecting  the  deposited  money  ;  secondly,  that, 
without  looking  to  that  will,  the  trust-deed  contained  a  sufficient  declaration 
of  J.  Y.'s  intention  to  apjiropriate  the  money  to  his  trustees  for  payment  of 
his  bond. 
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Following  up  the  principle  that  the  lex  loci  doinicilii  governs  the  distribution  of 
personal  estate,  the  Scotch  and  all  foreign  courts  are  bound,  in  the  interpreta- 
tion of  a  testator's  written  declarations  of  intention  touching  his  personal 
estate,  situated  within  the  foreign  jurisdiction,  to  adopt  the  principles  of  con- 
struction applicable  to  such  instruments  by  the  law  of  the  testator's  domicile, 
and  that  law,  being  matter  of  fact,  is  to  be  inquired  after  like  other  facts  ;  but 
they  are  not  bound  to  adopt  foreign  rules  of  evidence,  every  court  having  its 
own  technical  rules  of  procedure. 

Mr.  James  Yates,  a  native  of  Glasgow,  left  Scotland  when  very  young,  became  a 
merchant  in  London,  and  died  on  the  26th  of  August  1829  at  his  estate  of  Woodville, 
near  Salcombe,  in  Devonshire,  at  the  age  of  74,  having  been  resident  in  England 
for  the  preceding  60  years.  He  had  been  married,  but  at  his  death,  left  neither  widow 
nor  child.  In  the  year  1815  he  purchased  from  Colonel  Alexander  Macdonald,  of 
Lynedale,  the  lands  and  island  of  Shuna,  one  of  the  Hebrides  in  Scotland,  for 
£10,500.  The  lands  being  burdened  with  debt,  Mr.  Yates  paid  only  £5000  of  the 
price;  the  renlainder  (£5500)  was  declared,  in  the  conveyance  to  him,  to  be  a  lien  on 
[546]  the  lands,  and  he  at  the  same  time  granted  a  personal  bond  for  that  amount, 
payable  at  Candlemas  1819,  with  interest  to  be  paid  half-yearly  up  to  that  time;  but 
it  was  declared  in  the  bond,  that  all  the  incumbrances  affecting  the  lands  were  to  be 
fully  discharged  before  payment  of  that  balance.  This  bond  was  assigned  in  July 
1817  by  Colonel  Macdonald  to  a  Mr.  Campbell,  of  London,  together  with  the  real  lien 
created  over  Shuna,  and  the  bond  and  lien  were  again  in  the  same  year  assigned  by 
Campbell  and  Colonel  Macdonald  to  the  Leith  Banking  Company.  This  assignment 
was  notified  to  Mr.  Yates,  with  an  application  for  payment;  he,  finding  on  inquiry, 
early  in  1819,  that  the  incumbrances  affecting  Shuna  were  not  then  cleared  off, 
declined  to  pay,  but  deposited  on  the  2d  of  February  in  that  year  the  sum  of  £5619 
2s.  5d.,  (being  the  whole  principal  and  interest  then  due  on  the  bond,)  in  the  bank 
of  Scotland,  in  the  name  of  Samuel  Rose,  esq.,  commissioner  of  excise  in  Edinburgh. 
Mr.  Rose's  name  was  used  for  mere  convenience,  on  account  of  the  remoteness  of  Mr. 
Yates's  residence. 

Mr.  Yates's  object  in  making  this  lodgment  will  best  appear  from  the  foUowiug 
extracts  from  a  letter,  which  Mr.  Pearson,  his  law  agent  in  Edinburgh,  wrote  to  Mr. 
Kerr,  agent  for  the  Leith  Bank :  "  Agreeably  to  what  I  stated  to  you  I  wrote  to  Mr. 
Rose,  and  communicated  to  him  your  wish  that  the  money  should  be  paid  into  your 
bank.  I  have  not  yet  seen  or  heard  from  Mr.  Rose  in  answer;  but,  in  pursuance  of 
the  arrangement  with  that  gentleman,  the  amount  of  Mr.  Yates's  bond,  with  interest, 
was  paid  into  the  Bank  of  Scotland  yesterday  before  three  o'clock,  etc.  The  estate  of 
Shuna  appears  to  have  been  overloaded  with  debt ;  and  it  is  quite  evi-[547]-dent, 
both  from  the  nature  of  the  thing  and  from  the  express  terms  of  the  bargain,  that 
there  must  be  legal  evidence  of  the  extinction  of  the  debt  produced  previous  to  pay- 
ment of  the  bond.  If  the  evidence  alluded  to  be  ready  to  be  produced,  I  am  ready  on 
half  an  hour's  notice  to  pay  the  money  ;  and  I  do  hope  this  will  be  immediately  done. 
All  I  presume  which  can  be  asked  of  Mr.  Yates  is,  payment  of  the  contents  of  his 
bond  and  interest  up  to  yesterday,  and  which  I  was  ready  to  pay.  Matters  not  being 
i-eady  to  close  the  transaction,  Mr.  Yates  had  no  alternative  but  to  consign  the  money, 
and  which  has  been  accordingly  done.  Any  loss  arising  from  interest,  subsequent 
to  yesterday,  surely  cannot  attach  to  Mr.  Yates,  and  therefore  your  recourse  will  be 
against  Colonel  Macdonald.  The  bond  is  quite  explicit,  in  the  point  that  all  incum- 
brances must  be  cleared  before  payment ;  and,  in  so  far  as  this  is  not  done,  Mr.  Yates 
is  entitled  to  retain  from  the  price.  He  has,  however,  not  the  most  distant  wish  to 
do  so;  but  if  he  is  obliged  for  safety's  sake  to  do  it,  he  cannot  consent  to  keep  the 
money  and  to  pay  five  per  cent.,  consequently  it  must  be  consigned.  I  am  perfectly 
willing,  however,  to  pay  any  sum  to  account  on  a.  proper  discharge,  and  on  a  sum 
sufficient  to  pay  all  apparent  incumbrances  and  expenses  being  allowed  to  remain 
deposited  in  the  bank." 

On  the  12th  of  March  1819,  Mr.  Yates  authorized  Mr.  Rose  to  advance  £4000  of 
the  deposit,  towards  further  payment  of  the  purchase-money,  to  the  Leith  Banking 
Company,  who  satisfied  liim  that  so  much  of  the  incumbrances  in  Shuna  were  cleared 
off.     The  balance  then  left  in  the  Bank  of  Scotland  was  £1649  2s.  5d.,  which  con- 
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tinued  so  deposited  until  Aupjst  1826,  when  Mr.  Rose,  unwillinj^  to  continue  [548] 
longer  in  such  a  protracted  trust,  with  the  consent  of  Mr.  Yates  gave  up  the  reicipt 
granted  to  him  bv  the  bank  when  the  deposit  was  made;  and  Mr.  Yates  took  in  his 
own  name  two  receipts,  one  for  the  said  balance  of  .£1649  2s.  5d.,  and  anotlier  for 
i.387  12s.  6d.,  the  interest  then  due  on  the  same,  and  the  money  continued  vested 
with  that  bank  on  those  receipts  up  to  the  time  of  his  death.  These  are  the  sums  in 
dispute  between  the  parties  to  tliis  appeal. 

In  the  years  1828  and  1829,  Mr.  Yates  executed  several  instruments  in  writing; 
by  the  first  of  these,  which  is  dated  the  loth  of  April  1828,  and  which  he  described  as 
"  the  last  will  of  me,  James  Yates,  of  Salcombe,  etc.,  as  it  respects  the  island  of  Shuna," 
he  appointed  as  executors  or  trustees  of  that  will,  Alexander  Thomson,  banker  in 
Oreeuock,  Thomas  Waller,  wine-merchant  in  London,  and  Henry  Strong,  maltster  of 
Salcombe,  "  to  whom  I  give  and  devise  my  said  island  of  Shuna,  with  all  its  appen- 
dages, in  trust  to  assign  and  convey  the  same,  as  soon  after  my  decease  as  can  con- 
veniently be,  and  in  the  proper  legal  mode  required  by  the  Scotch  law,  to  the  Lord 
Provost  and  principal  magistrates  of  the  city  of  Glasgow  (m_v  native  place)  for  the 
time  being,  and  to  their  successors  for  ever,  in  trust  to  them  and  their  said  successors, 
for  the  uses  and  purposes  hereinafter  mentioned."  The  trust  was,  that  "  the  said 
magistrates  and  their  successors,  upon  receiving  the  rents  and  profits  of  the  same, 
which  I  now  reckon  worth  £500  a  year,  and  which  may  be  very  considerably  im- 
proved, shall  divide  the  same  in  the  following  manner,  after  deducting  all  the  charges 
of  management  and  collection  that  may  have  been  reasonably  incurred."  He  then 
directed  the  distribution  of  the  rents;  viz.  one-[549]-fifth  for  the  use  of  the  city  of 
Glasgow,  in  public  buildings  or  other  useful  and  charitable  purposes  ;  two-fifths  for 
the  University  of  Glasgow;  one-fifth  for  Anderson's  Institute;  and  one-fifth  for  the 
public  Infirmary.  He  then  recommended  the  mode  of  management  of  the  island, 
and  added  : — "  As  the  island  of  Shuna  appeared  from  the  public  records  to  be  greatly 
encumbered  when  I  bought  it  in  1815,  and  the  title-deeds  were,  in  consequence,  very 
defective,  .a  moiety  of  the  purchasenmoney  was  retained  till  these  defects  were  purged, 
and  there  still  remains  a  balance  of  £1500,  with  interest,  amounting  together  to 
about  £2000,  deposited  in  my  name,  in  the  Royal  *  Bank  of  Scotland,  for  which  I 
possess  the  bank's  notes  or  receipts.  My  will  is,  that,  after  my  decease,  these  notes 
or  receipts  shall  become  the  property  of,  and  be  indorsed  or  transferred  by  mv  execu- 
tors, in  another  will  respecting  my  property  in  England,  to  my  said  trustees,  the 
magistracy  of  Glasgow;  but  that  the  money  should  remain  where  it  now  is,  till  the 
defects  in  the  title-deeds,  as  abovementioned,  are  cured,  or  till  the  said  trustees  are 
fully  satisfied  with  respect  to  the  same,  and  till  an  entry  is  made  with  Lord  Breadal- 
b.one,  the  superior  of  Shuna,  to  whom  a  yearly  feu-duty  of  £8  is  payable  of  a  new 
vassal,  after  the  death  of  M'Lean,  the  existing  one,  according  to  a  stipulation 

made  by  me  with  Colonel  Macdonald,  my  predecessor  in  Shuna.  These  done,  the 
sum  ii!  deposit  will  become  tlie  property  of  his  successors  or  assigns  (for  he  i8 
deceased),  and  must  accordingly  be  transferred  or  given  up  to  them,  on  discharging 
an  heritable  bond  by  me  to  tJie  Colonel,  for  the  unpaid  part  of  the  original  price." 

By  another  "  last  will  of  me,  James  Yates,"  dated  tlie  [550]  1st  of  May  1828,  and 
purporting,  like  the  former,  to  have  been  signed  and  sealed  in  the  presence  of  three 
witnesses,  he  left  certain  legacies  and  annuities  to  relations  and  others  ;  and  be- 
queathed to  the  Appellant  all  his  chattels  and  effects,  of  whatever  nature,  together 
with  the  life-rent  of  all  his  lands  and  houses,  excepting  Shuna,  and  gave  him  also 
the  power  of  disposal  of  certain  heritable  property  at  Camlachie,  near  Glasgow, 
worth,  as  he  believed,  £5000.  He  appointed  as  executors  of  this  will  the  said  Mr. 
Waller  and  Mr.  Strong,  "  whom  I  have  also  named  as  executors  and  trustees  in  a 
separate  will,  which  disposes  of  Shuna,  and  of  a  deposit  of  money  which  lies  in  deposit 
in  the  Royal  Bank  of  Scotland,  and  is  to  remain  there,  till  certain  defects  in  the  title 
are  cured." 

As  a  Scotch  deed,  intended  to  dispose  of  the  island  of  Shuna,  the  first-mentioned 
will  was  ineffectual.  It  did  not  contain  tliose  dispositive  words  which  by  the  law  of 
Scotland  are  necessary  in  conveying  real  property;  accordingly,  Mr.  Yates,  after 
sending  a  copy  of  it  to  Mr.  Thomson,  one  of  the  trustees,  and  his  particular  friend 

*  This  was  a  mistake :  it  was  the  Bank  of  ScotlaDd. 
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in  Scotland,  was  informed  of  its  defective  nature,  and  he  obtained  from  him  a  form 
for  preparing  a  valid  trus1>conveyance  of  the  island.  On  the  1st  of  April  1829,  he 
executed  a  trust>conveyance  in  that  form,  by  which  he  gave  and  disponed  to  the 
Baid  Messrs.  Thomson,  Waller  and  Strong,  as  trustees,  the  lands  and  island  of  Shuna, 
for  purposes  similar  to  those  set  forth  in  the  llrst>mentioned  will.  This  conveyance 
contained  also  a  statement  regarding  the  money  deposited  in  bank,  in  these  terms  :  — 
'•  As  the  island  of  Shuna  appeared  from  the  public  records  to  be  greatly  encumbered 
when  I  bought  it  from  Colonel  Macdonald,  £5500  <if  the  price  was  retained  by  me, 
and  lodged  in  the  Royal  Bank  of  Scotland,  till  the  [551]  estate  was  cleared  of  these 
defects  in  the  titles.  Of  this  sum  there  still  remains,  in  the  same  depository,  of  prin- 
cipal and  interest,  about  £2000.  Beside  clearing  the  incumbrances.  Colonel  Mac- 
donald is  under  obligation  to  me  to  enter,  at  his  expense,  a  new  vassal  with  the 
superior,  Lord  Breadalbane,  a  new  one  instead  of  M'Lean  the  old  one,  who  is  still 
alive.  This  will  cost  Macdonald's  creditors  or  successors  a  year's  rent  of  Shuna. 
But  the  titles,  that  is,  the  incumbrances  cleared,  and  the  entry  with  the  superior 
made,  the  notes  or  receipts  I  hold  of  the  Royal  Bank,  with  the  interest  due  upon 
them,  will  become  the  property  of  Colonel  Macdonald's  creditors,  or  successors  or 
assigns,  and  must  be  given  up  on  delivery  or  discliarge  of  my  heritable  bond  for  the 
balance  of  the  price  of  Shuna.  One  of  these  bank  notes  or  receipts  is  for  £1649 
2s.  5d.,  and  the  other  for  £.387  12s.  6d.,  being  the  interest  which  had  accrued  at  the 
time  of  settling  with  the  bank  in  1826.  Now,  if  this  transaction  should  not  be  closed 
before  my  death,  I  have,  in  a  separate  will,  which  respects  my  property  in  England, 
directed  my  trustees  or  executors  in  that  will  to  assign  or  indorse  the  notes  or  re- 
ceipts of  the  Royal  Bank  to  my  said  trustees,  the  Lord  Mayor  and  Bailies,  to  be  kept 
by  them  in  the  same  depository  where  they  now  are,  till  the  above  defects  are  cured, 
and  till  the  entry  stipulated  to  be  made  with  the  superior  is  implemented  ;  or  if  the 
latter  is  called  for  before  the  titles  are  purged,  it  may,  with  no  impropriety,  be  taken 
from  the  sum  in  deposit." 

About  the  time  of  executing  this  deed,  Mr.  Yates  cancelled  his  will  of  the  1st  of 
May  1828,  by  drawing  his  pen  through  it,  and  writing  at  the  bottom  of  it,  "  Cancelled 
by  another  will,  J.  Y."  And  on  the  I7th  of  April  1829,  he  made  a  new  wiU,  contain- 
ing several  [552]  bequests  and  legacies  to  his  relations,  servants,  etc.,  and  referring 
to  the  above  trust-deed  in  these  terms :  "  It  may  be  proper  to  observe  that,  by  a  will 
made  by  me  in  this  present  month  and  year,  I  have  disposed  of  the  island  of  Shuna, 
in  Argyllshire  in  Scotland."  And  the  will  concludes  thus  :  "  As  to  my  goods  and 
chattels,  wherever  situated,  I  give  and  bequeath  them  to  the  said  Jacob  Yates,  his 
heirs  and  assigns,  requesting,  but  not  enforcing  his  observance  of  some  private  in- 
structions which  accompany,  but  are  not  to  be  considered  as  any  part  of  this;  hereby 
appointing  him  and  his  aforesaid,  my  sole  executor  and  residuary  legatee.  It  may 
be  well  to  mention,  that  I  include  in  this  bequest  my  stock  of  cattle  and  other  effects 
in  Shuna,  which  are  considerable." 

This  wiU  was  signed,  sealed,  and  declared  as  the  last  will  of  the  testator,  in  pre- 
sence of  three  witnesses,  who  subscribed  the  same.  Probate  of  it  was  afterwards 
granted  to  the  Appellant  out  of  the  Prerogative  Court  of  Canterbury,  and  he  obtained 
confirmation  of  it  in  Scotland,  and  by  virtue  thereof  claimed  the  deposit  in  the  Bank 
of  Scotland.  The  trustees  of  Shuna  also  claimed  this  deposit  under  the  trust  dis- 
position, and  as  appropriated  by  the  deceased  for  the  purpose  of  discharging  the 
incumbrances  on  the  island.  The  Leith  Banking  Company  also  claimed  the  deposit, 
and  had  taken  proceedings  by  arrestment. 

In  these  circumstances,  the  Bank  of  Scotland  raised  an  action  of  multiplepoind- 
ing,  stating  in  their  summons  that  they  were  possessed  of  the  said  two  principal  sums 
of  £1649  2s.  5d.  and  £387  12s.  6d.,  deposited  with  them  by  the  deceased,  James 
Yates ;  that  these  sums  were  claimed  by  Jacob  Yates,  the  Appellant,  as  executor  of  the 
said  James  Yates,  and  also  by  the  Lord  Provost  and  Bailies  of  Glasgow,  as  [553] 
trustees,  and  by  other  parties  :  that  they  (the  Bank  of  Scotland)  were  readv  to  pay 
the  said  sums  with  interest  to  such  claimants  as  could  show  best  right  thereto,  but 
as  they  were  liable  only  in  a  single  payment,  it  was  necessary  that  the  several 
claimants  should  be  convened  in  process,  that  they  may  dispute  their  differences  ; 
therefore,  etc.,  the  said  claimants,  and  all  other  persons  pi-etending  a  right  to  the 
said  sums,  should  produce  the  grounds  of  their  respective  claims. 
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Coudesceudeiices  luid  fhiims  were  made  in  this  action  by  the  Aiipeliaiit,  by  tlie 
two  sets  of  trustees  in  the  trust  disposition,  by  tiie  Leith  Banking  Company,  and  by 
the  representatives  of  a  Captain  Lockhart,  an  alleged  creditor  of  the  deceased  .lames 
Yates.  The  Lord  Ordinary,  by  an  interlocutor  dated  the  17th  of  January  1832, 
decerned  in  favour  of  the  trustees  of  Shuna.  Against  this  interlocutor  the  Appel- 
lant reclaimed  to  the  Lords  of  the  Second  Division,  and  their  Lordships,  on  the  24tiL 
of  May  1832,  pronounced  this  interlocutor:  They  "  adhere  to  the  Lord  Ordinary's 
intei-locutor  ;  find  the  trustees  of  the  late  James  Yates  entitled  to  the  fund  in  medio, 
and  the  interest  that  has  accrued  thereon,  and  decern,  with  this  explanation,  that  tiie 
said  trustees  shall  apply  the  fund  in-  medio,  and  interest  thereon,  in  payment  of  the 
heritable  debt  over  the  island  of  Shuna,  held  by  the  Leith  Banking  Company,  upon 
their  clearing  the  incumbrances  on  the  property,  and  perforiuiiig  any  otlier  stipula- 
tions that  may  be  incumbent  on  them  ;  and  remit  to  the  Lord  Ordinary  to  hear  parties 
thereon,  and  also  a,s  to  tlie  question  whether  the  expenses  of  tiie  confirmation  obtained 
at  the  instance  of  the  claimant,  Jacob  Yates,  as  executor  of  the  deceased  James  Yates, 
and  claimed  by  him,  should  be  [554]  paid  out  of  the  fund  in  medio;  and  to  heiir 
parties  thereon,  and  do  therein  as  he  shall  see  cause  "  (see  report,  10  Shaw,  D.  and  B. 
565). 

These  two  interlocutors  were  the  subjects  of  the  appeal. 

Dr.  Lushington  and  Mr.  Kenyon  Parker  for  the  Appellant:  — 

The  question  at  issue  relates  to  the  disposal  of  about  £2000  remaining  in  the 
Bank  of  Scotland,  and  formerly  belonging  to  Mr  Yates,  tlie  testator.  The  Appellant 
claims  this  sum  under  the  testator's  last  will,  dated  17th  April  1829  ;  the  Shuna  trus- 
tees claim  it  either  as  bequeathed  to  them  by  the  deceased,  or  as  appropriated  and 
destined  by  him  for  redeeming  the  incumbrance  on  that  estate;  the  Leith  Bank 
claimed  the  sum,  either  as  appropriated  for  payment  of  the  debt  due  to  them  under 
the  bond  and  security  assigned  to  them  by  Colonel  Macdouald,  or  as  attaclied  by  an 
arrestment,  which  they  had  used.  Captain  Lockhart's  representatives  also  appeared 
in  the  multiplepoinding,  claiming  merely  as  ordinary  creditors  of  the  deceased  ;  but 
these  are  not  parties  to  the  appeal.  The  trustees  of  Shuna  and  the  Leith  Bank  are 
Respondents  in  the  same  interest. 

In  considering  the  question  raised,  two  points  require  attention  :  1st,  What  would 
be  the  rights  of  the  parties  under  the  general  terms  and  effect  of  the  deeds  and  wills, 
independent  of  any  special  bequest  or  direction  regarding  the  money  deposited  in 
Bank?  2dly,  Whether  any  such  special  bequest  or  direction  subsisted  at  the  testator's 
death,  or  formed  part  of  the  settlement  of  his  succession,  as  to  supersede  the  general 
rule  of  law  on  the  subject?  On  the  first  point  of  this  inquiry  there  is  nO'  difficultv  : 
for,  on  the  one  [555]  hand,  it  is  clear  that  the  testator's  last  will  of  the  17th  April  1829. 
bequeathing  to  the  Appellant  his  "  goods  and  chattels  wherever  situated,"  and  ap- 
pointing him  his  sole  executor  and  residuary  legatee,  followed  by  administration  in 
England  and  confirmation  in  Scotland,  is  sufficient  to  vest  in  the  Appellant  all  the 
testator's  funds  and  money,  whetlier  in  England  or  Scotland,  and  in  ])a.rticular  the 
sum  deposited  in  a.  bank  upon  an  ordinary  receipt  ;  the  testator  lieing  domiciled  in 
England,  where  also'  his  will  was  made,  it  must  be  construed  bv  the  law  of  England. 
On  the  other  hand,  it  is  equally  clear,  that,  by  disponing  to  trustees  the  lands  and 
island  of  Shuna,  burdened  with  a  debt  w-liich  was'  declared  to  be  a  heritable  lien  or 
real  charge  on  the  lands,  the  testator  gave  to  them  the  lands  mm  sua  o?ieire — witii 
every  incumbrance  of  a  real  nature  attaching  to  them.  The  Appellant,  as  executor, 
could  never  be  called  on  to  pay  out  of  the  moveable  funds  a  debt  wiiiclv  had  been  made 
heritable  over  these  lands,  in  the  person  of  the  testator  himself.  Stair,  b.  3,  tit.  5. 
sect.  17,  and  tit.  8,  sect.  65  ;  Erskine,  b.  3,  tit.  8,  sect.  52,  and  tit.  9,  sect.  48  ;  Clayton 
V.  Lowthian  (2  Wils.  and  Sha.w,  40).  No  proposition  ca.n  be  clearer  than  that  an 
heir,  or  mortis  causa  disponee  in  Scotland,  succeeding  to  an  eneuinl>ered  estate,  must 
take  it  with  all  its  burdens. 

Tlie  next  inquii-y  is,  whether  any  such  special  bequest  or  direction  subsisted  at  the 
testator's  death  as  tO'  supersede  the  general  rule  of  la.w  on  the  subject.  There  are  two 
ways  in  which  it  mav  be  contended  that  the  money  deposited  was  set  aside  for  the 
relief  of  the  Shuna  trustees;  first,  that  the  testator  by  destination  or  the  exiire,ssioii 
of  a  testamentary  intention,  devoted  this  money  for  that  purpose  ;  or,  secondlv,  [556] 
that  the  money  was  appropriated  for  payment  of  the  Shuna  debt,  not  merely  bv  th- 
H.L.  VI.  ].'545  49,; 
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ultimate  intention  of  the  testator,  but  by  some  previous  agreeiment  with  tliird  parties, 
creating  a  vested  interest  in  this  deposit.  But  these  two  grounds  are  distinct  and  in- 
dependent of  each  other.  The  question  of  testamentary  disposal  is  different  from  an 
agrwinient  inter  vivos :  tlie  two  views  ought  not  to  be  mixed  up  together,  but  ought  to 
be  sepiu-ately  examined  ;  and  if  it  appears  on  such  an  examination  that  neither  of 
them  singly  is  well  founded,  it  will  not  be  possible  tO'  support  the  interlocutors,  ap- 
pealed from,  by  endeavouring  tO'  blend  them  together.  If  there  was  neither  a  clear 
appropriation  of  this  fund  as  itUer  vivos,  nor  a.  clear  destination  of  it  mortis  causa,  it 
would  be  impossible  to  make  a  third  ground  for  depriving  the  Appellant  of  his  rights, 
out  of  tliese  two  inadequate  and  defective  views. 

With  respect  to  the  first  question,  whether  in  the  testamentary  deeds  there  is  an 
effectual  destination  of  the  deposit  in  favour  of  the  Shuna  trustees,  to  the  exclusion  of 
the  executor  and  re.sidua.ry  legatee,  supposing  that  at  one  time  Mr.  Yates  harboured 
tJie  intention  of  giving  this  money  for  the  benefit  of  the  trustees,  and  that  sucli  inten- 
tion had  been  effectually  expressed,  it  cannot  be  doubted  that  it  was  competent  for  him 
to  alter  that  intention.  It  is  equally  clear,  on  the  other  hand,  that  if  he  ever  had  any 
such  intention,  it  was  de  facto  recalled  by  him,  and  that  the  result  of  his  last  will  is  to 
leave  this  part  of  his  succession  to  rest  upon  the  ordinary  principles  of  law,  and  to 
devolve  on  the  Appellant  as  part  of  the  personal  estate.  The  will  of  15th  April  1828, 
which  destined  the  fund,  was  wholly  superseded  by  subsequent  deeds.  That  will  con- 
tained a  devise  of  the  [557]  island  of  Shuna,  but  as  that  devise  was  found  to  be  insuffi- 
cient, by  the  law  of  Scotland,  to  carry  heritable  property,  a  new  deed  was  framed  by 
the  testator,  and  by  that  deed  the  whole  provisions  of  the  first  will  were  virtually 
cancelled.  It  is  impossible  to  look  at  the  will  of  15th  April  1828.  and  the  trust  dis- 
position of  1st  April  1829,  without  being  satisfied  that  none  of  the  provisions  of  the 
first  are  to  be  considered  as  subsisting,  except  in  so  far  as  they  are  repeated  in  the 
second,  and  that,  where  .any  of  the  provisions  have  in  the  second  deed  been  altered  or 
modified  in  form  or  substance,  the  terms  of  the  second  deed  are  to  be  taken  as  the  rule. 

The  deed  of  1st  May  1828  requires  no  comment,  because  it  was  actually  cancelled 
by  the  testator,  and  w-as  marked  "  cancelled  by  another  will,"  which  could  be  wo  other 
than  the  will  of  1 7th  April  1829,  in  favour  of  the  Appellant,  leaving  him  the  testator's 
whole  goods  and  chattels,  and  appointing  him  sole  executor  and  residuary  legatee. 
This  and  the  trust  disposition  of  the  1st  of  April  1829  are  the  only  subsisting  deeds. 
The  latter  was  mainly  intended  as  a  conveyance  of  the  island  of  Shuna,  and  as  a 
description  of  the  purposes  to  which  it  was  to  be  applied.  The  subject  of  the  deposited 
money  is  introduced  incidentally,  "  As  the  island  of  Shuna  appeared  from  the  public 
records,"  etc.  (see  the  extract,  ante,  p.  550).  Upon  well  considering  this  passage,  no 
one  can  say  that  it  contains  a  substantive  or  direct  bequest  of  the  deposited  money,  or 
that  the  disposal  of  it  was  intended  to  be  regulated  by  that  deed  ;  it  is  mentioned 
merely  by  relation  to  another  will,  the  terms  of  which  can  alone  be  considered  tlie 
testator's  ultimate  declaration  of  his  intention  upon  [558]  the  subject:  reference  to 
the  separate  will  cannot  be  considered  of  itself  as  determining  the  tevStator's  final  in- 
tentions, if  that  will  is  either  dift'erently  expressed  or  has  been  recalled,  and  if  the 
testator's  last  will  of  all  contains  no  sucl"  provision. 

It  is  clear  that  the  testator  in  that  passage  refers  to  tlie  will  of  1st  May,  1828, 
which  is  the  only  previous  will  respecting  his  property  in  England,  and  which,  in  all 
probability,  w^as  subsisting  when  the  trust  disposition  of  the  1st  of  April  was  exe- 
cuted. On  the  17th  of  April  1829  the  testator  executed  another  will,  containing  the 
ultimate  declaration  of  his  intentions  as  to  his  EnglLsh  property,  and  as  to  his  per- 
sonal funds  generally.  It  was  then  most  probably  that  the  will  of  the  1st  of  May  1828 
was  cancelled.  In  so'  far  as  i-egards  the  last  will  (of  17th  April  1829),  it  is  all  in 
favour  of  tlie  Appellant's  pleas ;  it  gives  him  the  whole  goods  and  chattels  of  the 
testator,  wherever  situated,  a.ppoints  him  sole  executor  and  residuary  legatee,  and 
subjects  him  to  pajnnent  of  certain  beipiests,  but  it  contains  no'  provisions  as  to 
the  deposited  money.  It.  does,  not,  as  pointed  at  in  the  trust  disposition  (of  tiie  1st  of 
April  1829),  direct  the  executor  to  assign  or  indorse  the  notes  or  receipts  of  the  bank 
to  tlie  trustees,  nor  does  it  qualify  the  general  bequest  in  the  Appellant's  favour,  by 
any  condition  or  exception  on  the  subject.  It  is  submitted,  therefore,  tliat  under  the 
last  will  the  Appellant  takes  all  the  testator's  moveable  property,  including  the  fund 
in  dispute,  subject  only  to  the  legacies  therein  mentioned,  and  free  from  anv  obliga- 
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tion  to  indorse  or  awsign  tliti  reijeijits.  Tlie  Respondents,  cannot  claim  tliis  i)art  of  tlic 
succession  under  the  will  of  15tli  April  1828,  because  tlvat  was  entirely  sujierseded  by 
the  trust  disposition  of  ls.t  April  1829.  They  cannot  [559]  claim  it  under  tiie  will  of 
1st  May  1828,  because  that  was.  actually  cancelled.  They  cannot  claim  it  under  the 
trust  disposition  of  1st  of  April  1829,  because  that  merely  refers  to  a  separate  will, 
which  is  cancelled,  and  the  directions  therein  given  to  the  executors  are  consequently 
revoked,  and  the  executoi-s  themselves  are  superseded  ;  and  they  cannot  claim  it  under 
the  last  will  of  17th  April  1829,  because  by  tiiat  will  all  former  settlements  of  the  tes- 
tator's goods  and  cha.ttels  and  of  all  his  moveable  property  are  virtually  recalled,  and 
they  are  bequeatlied  to  tlie  Appellant  without  restriction  or  exception. 

The  next  question  is,  whether  there  was  any  previous,  arrangemoint.  or  agreement 
inter  vivos  as  to  the  appropriation  of  this  money  for  the  redemption  of  the  debt  and 
/ien  over  Shuna.  There  could  be  no  agreement  of  that  sort  between  the  testator  and 
the  Shuna  trustees,  because  their  interest  in  tlie  succession  wass  altogether  mortis  causa, 
and  of  a  revocable  nature.  There  were  no  othei"  parties,  except  tlie  Leith  Bank, 
with  whom  any  agreement  of  appropriation  could  effectually  be  made,  and  the  whole 
case  shows  that  there  never  was,  as  between  the  testa.tor  and  the  Leith  Bank,  a  con- 
cluded agreement  for  appropriating  this  fund.  Mr.  Yates  at  first  deposited  the 
money  in  bank,  in  the  hope  that  it  would  lead  to  an.  immediate  discharge  of  the  in- 
cumbrances on  Shuna,  or  would  stop  the  currency  of  legal  interest  upon  the  debt. 
But  the  Leith  Bank  never  closed  with  that  proposition,  and  never  recognised  tlie  de- 
posit as  affecting  them,  or  made  for  their  behoof.  If  they  were  to  have  the  same 
genei"al  claim  as  before,  for  principal  and  interest,  of  the  assigned  bond  and  lien, 
and  were  not  bound  on  their  part  to  recognise  the  deposit,  there  could  not  be  any 
obligation  as  against  Mr.  Yates,  and  [560]  the  depo.sit  must  be  looked  on  as,  an  ex- 
parte  operation  ;  and  that  such  was  truly  the  state  o.f  the  case,  is  manifest  from  the 
steps  taken  by  the  Leith  Bank  in  the  action  and  diligence  raised  by  them  after  Mr. 
Yates's  death.  The  mode  also  in  which  the  testator  himself  dealt  with  this  money, 
demonstrates  that  it  was  not  considered  as  definitely  appropriated  under  any  bind- 
ing agreement  with  the  Leith  Bank:  the  money  had  been  deposited  in  1819,  in  the 
name  of  Mr.  Rose,  in  tr\ist  for,  and  ta  he  imder  the  ilirectiun  of  Mr.  Yates,  and,  from 
beginning  to-  end  of  the  transaction,  the  Leitli  Bank  directoi-s  were  never  parties  to  the 
deposit.  The  risk  was  with  Mr.  Yates;  if  the  Bank  of  Scotland  holding  the  monej' 
had  failed,  he  alone  must  ha.ve  suffered  the  loss.  As  a.  consequence  of  the  same  view, 
the  claim  of  the  Leith  Bank  was  in  no  way  restricted  to  the  fund  deposited.  Sup- 
posing that  Mr.  Ya.tes  had  become  insolvent  before  his  death,  the  Leith  Bank  could  not 
set  up  such  vested  interest  in  the  money  deposited  as  would  have  enabled  them  to  com- 
pete preferably  with  his  general  creditors;  or,  supposing  that  any  claims  had  arisen 
to  the  Bank  of  Scotland  against  Mr.  Yates,  it  is  obvious  that  they  would  have  been 
entitled  to  retain  tlie  money  deposited  with  them  after  the  receipts  were  taken  in  his 
own  name,  in  payment  or  security  of  their  claims.  Again,  supposing  that  the  creditor 
on  tlie  bond  and  real  lien  had  not  been  a  banking  company,  but  an  individual,  it  is 
clear  tliat  the  debt  in  his  person  so  secured  over  Shuna  would  have  been  heritable,  and 
would  descend  on  the  heir,  and  not  on  the  executor  of  the  debtor.  Supposing,  finally, 
that  the  Leith  Bank  were  to  be  considered  as  entitled  to  preference  on  the  fund  in 
medio,  in  virtue  of  their  arrestment,  the  Appellant  would  be  entitled  to  receive  an 
assignation  of  their  [561]  debt  and  security,  and  to  keep  it  up  and  enfo.rce  it  as  a  real 
charge  or  burden  on  the  estate  of  Shuna.,  i  n  the  hands  of  the  trustees  and  all  others. 

Apprehending  that  the  Resjiondents  would  rely  on  the  judgment  moved  by  Lord 
<iifford,  in  the  ca.se  of  Ea>-!  of  Minto  v.  Elliott  (1  Wils.  and  S.  678),  the  learned  counsel 
cited  it,  and  distinguished  it  from  this  case ;  and  in  support  of  their  own  argument  on 
the  construction  of  the  will,  they  referred  to  the  cases  of  Hog  v.  iMshley  (6  Bro.  P.C. 
.577),  Stanley  v.  Bernes  (.3  Haggard,  37.3),  Anstruther  v.  Chalmers  (2  Sim.  1). 

Tlie  Lord  Advocate  (Mr.  Murray),  and  Mr.  .lames  Parker,  for  the  Respondents:  — 

The  points  for  consideration  are,  first,  Wiat  was  the  intention  of  the  testator? 
Secondly,  How  fa.r  has  he  succeeded  in  t.lie  legal  execution  of  liis  intention?  On  the 
first  question  tliere  can  be  no  doubt.  Tlie  wliole  of  the  testator'.^'  conduct,  in  eveiy  cir- 
cumstance connected  with  the  disputed  fund,  clearly  shows  thiit  it  never,  at  anv 
moment,  was  his  intention  to  bestow  that  fund  on  tlie  Appellant  :  but  that,  on  the 
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contraiy,  it  was  his  settled  deteniiination  tlirougliout,  that  it  should  be  employed  in 
the  disincumbrance  of  his  property  of  Shuna.  The  letter  which  his  agent,  Mr.  Pearson, 
addressed  to  Mr.  Kerr,  who  represented  the  Leith  Bank,  is  a  document  of  much  im- 
portance; and  bearing  date  the  very  day  after  the  stipulated  term  of  payment,  it 
proves  that  the  postponement  of  payment  took  place  in  spite  of  Mr.  Yates,  and  not  in 
furtlieraiice  directly  or  indirect!}-  of  any  object  or  intention  of  his.  This  letter  is 
further  of  importance,  as  proving  that  the  consignation  of  the  deposit  was  with  the 
full  cognizance  of  the  Leith  Bank,  then  representing  Mr.  [562]  Macdonald  in  the 
character  of  creditor,  and  under  express  notice,  that,  as  the  fault  of  non-pa3'uient  lay 
with'  them,  Mr.  Yates  was  thencefortli  to  be  liable  in  no  more  than  bank  interest. 
The  money,  as  it  lay  in  the  bank,  was  to  be  dealt  with  as  the  money  of  the  creditor,  to 
remain  deposited  only  until  the  creditor,  by  fulfilling  his  obligations,  should  put 
himself  in  condition  to  uplift  it.  From  this  letter  it  appears,  that  the  Leith  Bank  had 
for  some  time  previous  been  in  communication  with  Mr.  Pearson,  who'  thus  writes, 
"  Agreeably  to  what  I  stated  to  you,  I  wrote  to  Mr.  Rose,  and  communicated  to  him 
your  wish,"  etc.  (see  the  letter,  anfe,  p.  546). 

The  Leith'  Bank  at  last  obtained  a  discharge  of  a  portion  of  the  incumbrances 
on  the  estate  of  Shuna,  and  availing  themselves  of  Mr.  Pearson's  readiness  to  pay 
any  sum  to  account  on  a.  proper  discharge,  thef)'  applied  for  and  obtained  £4000  of 
the  deposited  fund,  which  was  the  amount  of  the  incumbrances  then  extinguished, 
and  they  could  then  have  obtained  tlie  whole  deposit  had  they  been  in  a  condition  to 
produce  discharges  of  the  whole  incumbrances. 

It  is  impossible  to  peruse  the  will  of  the  loth  April  1828,  without  being  satisfied 
that  it  was  the  testator's  intention  to  vest  the  island  in  his  trustees,  free  from  every 
burden.  It  was  not  his  interest  in  the  island,  subject  to  the  reserved  burden  of  a, 
considerable  portion  of  its  price,  but  the  whole  and  entire  property  of  the  island  that 
was  meant  to  be  conveyed,  and  a  perfect  freedom  from  incumbrances  was  implied  in 
the  very  purposes  of  the  trust.  Any  doubt  on  this  head  is  completely  removed  by 
referring  to  the  special  clause,  respecting  the  consigned  money:  "  As  the  island  of 
Shuna,"  etc.  (see  the  clause,  ante,  p.  549).  The  second  testamentary  [563]  deed, 
executed  by  Mr.  Yates  on  the  1st  of  Ma}'  1828,  distinctly  following  up  the  intent 
of  the  first,  conveyed  his  wliole  remaining  estate  to  two  of  the  three  individuals 
whom  he  had  already  appointed  trustees  under  the  first  deed.  In  so  far,  therefore, 
as  these  two  deeds  are  to  be  read  separately,  it  is  plain  tliat  it  is  under  the  first,  and 
not  under  the  second,  that  the  testator  disposed  of  Slnma  and  of  the  deposit  of  money 
now  in  dispute.  As  however  the  two  deeds  have  relation  to  each  other,  and  between 
them  embody  a  universal  conveyance  of  the  whole  estate  belonging  to  the  testator, 
they  may  properly  be  read  together,  as  constituting  but  one  settlement.  But  it  is 
clear,  whether  they  are  read  together  or  separately,  that  the  deposited  money  is 
dealt  with  as  a  special  bequest  in  favour  of  the  Respondents,  and  not  intended  to  form 
part  of  the  residuary  estate  under  the  second  deed.  The  words  of  the  residuary 
bequest  are,  "  I  give  and  bequeath  all  my  chattels  and  efl'ects  of  whatever  nature 
to  Jacob  Yates,"  etc.,  "  together  with  the  liferent  of  all  my  lands  and  houses  in  the 
above  parishes  and  other  places,  except  the  island  of  Shuna,  in  Argyllshire,  which  I 
have  otlierwise  disposed  of,"  etc.  The  present  question,  therefore,  could  never  have 
arisen  if  there  had  been  no  other  deeds  beyond  the  two  that  have  now  been  noticed. 

The  question  then  comes  to  be,  whether  Mr.  Yates  having  once  unquestionably 
conferred  upon  the  Respondents  a  right  to  the  deposited  money,  and  having  in  direct 
terms  excluded  the  residuary  legatee  from  all  right  to  that  fund,  did  afterwards  change 
his  mind  as  to  the  disposal  of  this  portion  of  his  property?  It  is  an  undoubted  fact  in 
the  case,  that  Mr.  Yates  never  cancelled  or  revoked  his  first  will,  (of  the  15th  of  April 
1828).  In  consequence  of  some  hints  [564]  dropped  in  a  correspondence  between 
him  and  Mr.  Thomson,  one  of  his  intended  trustees,  he  entertained  doubts  how  far 
that  deed  might  be  technically  sufficient  by  the  law  of  Scotland  to  carry  heritage 
situate  there.  He  in  fact  never  considered  the  deposited  fund  as  forming  any  part  of 
his  own  estate.  He  looked  upon  it  as  money  set  apart  for  Colonel  Macdonald,  from 
whom  he  had  purchased  Shuna,  and  for  the  Leith  Banking  Company  which  had 
come  in  his  place.  In  a  letter  of  the  28th  May  1827,  he  says,  "  There  is  £1500,  with 
several  years'  interest,  lying  in  my  name,  in  the  Bank  of  Scotland,  till  certain 
defects  in  the  title  deeds  of  Shuna  are  removed.     The  Leitli  Bank  have  an  assignment 
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of  the  sum,  and  it  is  odd  that  thouirh  only  three  per  cent,  is  allowed  on  the  deposit, 
they  seem  to  be  careless  about  tlie  business,"  etc.  Again,  on  the  2.'!d  of  January  1828, 
he  writes  "  There  is  likely  to  be  litigation  between  the  trustees  of  Colonel  Macdonald 
and  the  Leith  Bank,  with  resjject  to  the  i>art  of  the  purchase-money  which  i.s  deposited 
with  the  Bank  of  Scotland,"  etc. 

But  the  new  deeds  which  Mr.  Yates  executed,  require  no  external  aid  from 
presumptive  circumstances  to  show  that  they  were  no  ways  intended  eitiier  to  cut 
down  the  interests  conferred  upon  the  Respondents,  or  to  enlarge  the  only  interest 
which  the  original  deeds  had  conferred  on  the  Appellant.  In  the  deed  of  the  1st  of 
April  1829  is  this  passage:  "  As  the  island  of  Shuna  appeared,"  etc.  (see  the  extract, 
ante,  p.  550).  The  only  other  deed  which  he  executed,  was  the  will  of  17th  of  April 
1829.  Can  it  be  pretended  that  within  this  short  interval  of  IG  daj-s  between  the  two 
deeds,  Mr.  Yates  changed  his  mind,  upon  a  matter  which  had  [565]  been  the  favourite 
scheme  of  his  life?  There  is  not  a  vestige  of  evidence  that  he  did.  One  most  im- 
portant feature  in  this  deed,  as  in  all  the  other  deeds,  is,  that  it  contains  no  express 
words  of  revocation,  applicable  to  any  of  the  former  deeds,  and  therefore,  in  so  far 
as  it  is  not  absolutely  irrefoncileable  with  these  deeds,  it  must  be  construed  in  con- 
formity with  them.  But  not  only  does  it  not  contain  any  words  of  express  revocation, 
but  it  contains  words  of  positive  recognition  ;  thus  it  says,  "  It  may  be  proper  to 
observe,  that  by  a  will  made  by  me  in  this  present  month  and  year,  I  have  disposed 
of  the  island  of  Shuna,  in  Argyllshire,  Scotland."  The  only  clause  from  first  to  last 
of  all  the  four  deeds  which  affords  the  Appellant  the  slightest  pretence  for  maintain- 
ing his  present  claim,  is  the  following,  which  is  contained  in  the  last  deed,  "  As  to 
my  goods  and  chattels,  wherever  situated,  I  give  and  bequeath  them  to  the  said  Jacob 
Yates,  his  heirs  and  assigns,  requesting,"  etc.  (see  this  pa.ssage,  ante,  p.  552).  Is 
this  general  bequest  of  residue  to  destroy  the  special  destination  of  a  specific  fund 
which  had  already  been  fixed  by  another  deed,  executed  but  a  few  days  before,  and 
expressly  referred  to  and  recognised  in  the  very  deed  which  l)equeaths  the  residue? 
Revocation  is  never  to  be  presumed,  except  where  the  deeds  are  such  that  they  cannot 
possibly  stand  together,  which  most  assuredly  is  not  the  case  here.  But  the  words  of 
residuary  bequest  do  not  stand  alone  ;  they  are  immediatel}-  followed  up  by  this 
explanatory  clause  :  "  It  may  be  well  to  mention,  tiiat  I  include  in  this  bequest,  my 
stock  of  cattle  and  other  effects  in  Shuna,  which  are  considerable,"  etc.  (see  the  extract, 
ante,  ibid). 

The  Respondents  submit,  in  the  first  place,  that  the  [566]  fund  belongs  to  them  by 
express  and  jjositive  bequest,  under  those  words  in  the  deed  of  15th  April  1828:  — 
"  My  will  is,  that  after  my  decease  these  notes  or  receipts  shall  become  the  property  of 
my  trustees,  the  magistracy  of  Glasgow."  That  bequest  stands  unrevoked.  The  trust 
disposition  of  1st  April  1829,  indeed,  again  touches  on  the  same  matter,  but  there 
is  nothing  incompatible  in  the  two  deeds  to  prevent  their  standing  together  ;  if  tho 
second  should  be  thought  to  labour  under  any  ambiguity,  the  first  may  be  made  use  of  to 
explain  it.  The  deed  of  17th  April  1829,  on  which  the  Appellant  more  immediately 
founds,  contains  notliing  which  could  by  possibility  detract  from  the  previous  special 
bequest.  Throwing  aside  the  deed  of  1st  April  1829,  and  taking  the  deeds  of  15tli. 
April  1828  and  of  17th  April  1829,  as  the  only  subsisting  settlements,  the  Respondents 
submit  that  there  is  nothing  in  the  general  residuary  bequest  contained  in  the  latter, 
which  can  in  any  respect  destroy  the  specific  disposal  of  the  deposited  fund  contained 
in  the  former.  A  bequest  of  residue  necessarily  implies,  that  it  can  only  come  into 
operation  after  all  special  bequests  shall  have  received  their  full  effect. 

The  Respondents  have  in  tlie  next  place  to  submit,  that  even  though  there  should 
be  held  to  be  no  direct  bequest  of  the  deposited  money  in  their  favour,  there  is  such  a 
plain  appropriation  and  destination  of  it  for  their  Isenefit,  in  the  setting  of  it  apart, 
for  the  discharge  and  extinction  of  the  unpaid  balance  of  the  priqe  of  Shuna,  asi 
completely  to  take  it  out  of  the  residuary  portion  of  the  estate',  and  to  entitle  the 
Respondents  to  insist  that  it  shall  be  applied  to  the  special  end  for  which  the  testator 
had  thus  destined  it.  Had  there  been  no  testamentary  deeds  whatever,  and  had  the 
(|uestion  arisen  between  the  heir  and  [567]  executor  of  Mr.  Yates  dying  intestate, 
the  Respondents  would  still  contend  that  the  very  peculiar  destination  which  exists, 
as  to  this  deposited  money,  would  have  entitled  the  heir-at-law  to  have  insisted  upon 
its  being  applied  in  extinction  of  the  price  of  Shuna.     Stair.  B.  .'5.  tit.  1.  sect.  4  ; 
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Traqiiair  v.  Bhisliiels  (Morr.  ."5591  and  113."i7),  Aikman  v.  Heirs,  etc.  of  Boyd  (Id. 
1 1347),  Earl  of  Minto  v.  Elliott  (1  Wils.  and  S.  678),  Waugh  v.  Jamieson  (Morr.  545:'i ) : 
Ersk.  B.  :?,  tit.  8,  sect.  17  and  18. 

But  the  Appellant  may  object  that  these  authorities  proceed  upon  the  footing 
that  the  price,  in  payment  of  which  the  executor  was  subjected,  had  not  been  con- 
stituted, by  reservation  or  otherwise,  a  real  burden  on  the  land  ;  and 
that  wherever  a  real  burden  has  been  created,  it  is  the  heir,  and  not 
the  executor,  who  is  left  to  clear  off  that  burden.  It  is  quite  true,  that  in 
the  ordinary  case,  where  the  price  is  converted  into  a  real  burden  at  the  instance  and 
for  the  ends  of  the  purchaser,  the  objection  would  be  well  founded,  because  it  is  by  his 
own  act  and  will  that  the  liability  is  converted  from  a  personal  obligation  into  a 
real  right.  But  in  this  case  the  postponed  payment  of  the  price  was  not  rendered 
necessary  from  any  fault  of  Mr.  Yates's ;  it  arose  from  the  incapacity  of  the  seller 
to  give  an  unincumbered  title.  Mr.  Yates's  anxiety  and  wish  was  to  pay  the  price 
and  be  quit  of  liis  money,  but  the  seller  was  not  equally  ready.  From  the  moment 
that  the  fund  has  been  actually  placed  in  deposit,  or  consigned  in  bank,  and  set  apart 
from  the  debtor's  other  estate,  with  a  view  to  such  payment  and  extinction,  the  fund 
becomes  heritable  destinatione ;  the  executor,  if  the  original  debtor  dies  wliilst  the 
money  remains  in  this  situation,  is  not  entitled  to  [568]  demand  it  as  a  portion  of  the 
testator's  assets,  but  on  the  contrary,  the  heir  who  would  have  benefited  by  the 
payment,  if  the  creditor's  refusal  or  incapacity  to  receive  payment  had  not  rendered 
consignation  unavoidable,  is  entitled  to  insist  that  he  shall  not  be  deprived  of  this 
benefit  through  the  act  of  the  creditor,  but  that  the  deposited  fund  shall  be  applied 
to  the  purposes  for  which,  from  the  moment  of  its  deposit,  it  had  been  destined  ;  viz., 
the  payment  and  extinction  of  that  heritable  debt  which  would  otherwise  fall  a 
burden  upon  him  as  heir.  The  consignation  of  the  deposit  in  this  case  was  in  all 
other  respects  equivalent  to  payment. 

If  such,  therefore,  would  have  been  the  Appellant's  predicament  in  a  competition 
with  the  heir-at-law,  upon  the  mere  abstract  principle  of  destination,  without  any  aid 
from  the  express  declaration  of  the  testator's  intention  contained  in  his  testamentar}' 
deeds,  how,  under  the  infinitely  more  favourable  circumstances  which  support  the 
Respondent's  case,  can  he  maintain  his  claim  to  the  deposited  money  which  here 
forms  the  fund  1  The  destination  of  that  fund  appears,  not  merely  from  the  indicated 
purpose  of  paying  off  the  balance  of  price  due  to  those  in  the  right  of  Colonel  Mac- 
donald ;  not  merely  from  the  actual  tender  of  payment,  which  is  proved  to  have  been 
made  at  tlie  stipulated  term  of  Candlemas  1819  ;  not  merely  from  the  consignation 
of  the  money  on  the  creditors'  failure  to  accept  of  this  tender  ;  not  merely  from  the 
subsequent  payment  to  account  out  of  the  deposited  fund,  which  the  same  creditor 
afterwards  accepted  of  and  discharged  ;  but  from  the  total  separation  which,  for  up- 
wards of  ten  years,  was  made  between  the  deposited  money  and  the  deceased's  other 
estate ;  from  the  cessation  to  pay  interest  upon  [569]  the  debt  to  tlie  creditor  during 
the  whole  of  this  period  of  deposit ;  from  the  express  notice  given  to  the  creditor,  that 
he  must  be  content  with  such  interest  as  the  bank  in  deposit  might  give;  from  the 
tacit  acquiescence  of  the  creditor  in  the  notification  thus  given  ;  and,  above  all,  from 
the  reiterated,  express  declarations  of  purpose  contained  in  the  first,  as  in  the  last, 
of  the  deceased's  testamentary  deeds  ;  that  this  fund  was  "  to  be  kept  by  his  trustees, 
in  the  same  depositor)'  where  it  now  is,  till  the  defects  in  the  title  of  Shuna  are 
cured  :  "  and  that  upon  that  event,  and  upon  all  encumbrances  being  cleared,  then, — 
so  far  from  being  handed  over  to  the  Appellant,  either  as  residuary  legatee  or  as 
executor, — the  deposited  mone}'  and  "  the  notes  or  receipts  I  hold  of  the  Royal  Bank, 
with  the  interest  due  upon  them,  will  become  the  property  of  Colonel  Macdonald'a 
creditors  or  assigns,  and  must  be  given  up,  on  delivery  or  discharge  of  my  heritable 
bond  for  the  balance  of  the  price  of  Shuna." 

Lord  Brougham,  in  the  course  of  the  arguments  for  the  Appellant,  made  the 
following  observations: — In  England  we  should  have  some  difficulty  in  admitting 
the  wills  in  evidence, — I  do  not  know  how  the  practice  is  in  Scotland, — how  could 
any  Court  before  which  this  question  should  have  arisen  have  access  to  those  twq 
instruments?  By  the  laws  of  evidence  in  England,  where  the  personalty  is  in  ques- 
tion, you  cannot  produce  the  will  itself  for  any  purpose  of  a  civil  action,  and  prove 
the  testator's  handwriting  by  the  attesting  witnesses  ;  tliat  could  not  be  given  in 
evidence  ;  it  could  not  get  to  the  Court ;  tlie  only  evidence  is  the  probate,  unless  on 
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certain  issues,  such  as  a  question  of  sanity,  for  instance,  or  a  collateral  (lucstion  ;  but 
for  no  testa-[570]  inentary  purpose,  as  I  apjireheiid,  could  the  will  itself  he  i>roduc6d. 
I  do  not  say  that  is  the  Scotcli  law  of  evidence.  Hut  it  docs  not  follow  that  the  case  is 
to  be  decided  by  English  law  :  it  may  he  that  the  Scotch  Courts,  acting  as  Scutch  Courts 
with  respect  to  Scotch  property,  must  decide  by  tlie  Scotch  law.  These  are  feelers  by 
which  they  are  to  arrive  at  their  i)oiiit,  though  the  general  principle  would  be  tiiat  the 
English  law  is  to  prevail. 

[Dr.  Lushington. — I  submit  that  the  will  of  a  person  domiciled  in  England,  made 
according  to  the  law  of  England,  governs  the  distribution  of  the  testator's  personal 
estate  all  over  the  world  :    Anstruther  v.  Chuliiiers  (2  Sim.  1).] 

Lard  Brougham. — The  law  of  England  must  be  looked  to  for  the  h.r  domicilii,  for 
tiie  construction  as  well  as  tlie  effect  of  a  will,  and  Sir  John  Leach's  decision  in  An- 
struther  v.  Chalmers  would  be  a  grave  authority  to  show  it  was  so ;  but,  as  this  was  a 
Scotch  estate,  it  might  be  a  question,  under  the  law  of  Scotland,  whether,  in  construing 
an  English-made  instrument,  though  the  party  was  a  domiciled  Englishman,  upon 
a  personal  matter  you  were  not  to  look  to  the  rules  of  the  law  of  Scotland.  I  feel 
some  difficulty  as  to  tliat  question  ;  the  law  of  Scotland  knows  nothing  of  ordinary 
executory  devises  ;  they  have  one  chapter  that  comes  near  them — the  doctrine  of  list 
deliveries  on  general  failure  of  issue;  but  the  subtleties  of  our  law  of  e.xecutory 
devises  they  know  nothing  of  it :  it  is  one  of  tlie  nicest  points  in  the  English  law,  upon 
the  effect  of  all  those  6i  cases  often  mentioned  in  Ix)rd  Thurlow's  [571]  time  ;  and  I 
asked  Mr.  Pre.ston  a  few  days  ago  how  many  more  he  could  show  me,  and  he  said  140. 
A  domiciled  Englishman  in  England  making  an  English  will,  according  to  your 
present  contention,  the  Scotch  Courts  must  construe  that  English  will  according  to 
the  English  law  ;  but  supposing  he  limits  a  chattel  personal,  say  some  bank  stock 
made  personal  chattel  by  Act  of  Parliament,  upon  a  general  failure  of  issue,  that 
is  to  say,  to  A.  B.,  and,  according  to  the  English  law,  I  will  say  with  remainder  to 
C.  D., — the  Scotch  would  say,  "  whom  failing ;  " — -and  if  C.  D.  should  die  without  issue, 
or  without  children,  then  over  to  E.  F.,  the  English  law  would  then  raise  this  question, 
must  it  be  to  C.  D.  dying  without  issue  generally,  or  must  the  bequ6,st,  in  order 
to  vest,  be  given  over  to  E.  F.,  if  C.  D.  dies  without  having  issue  living  at  the  time 
of  his  death:  and  then  you  go  into  all  tlie  general  learning,  to  show  whether  it  is  a 
general  or  a  special  failure  of  issue  ;  in  the  one  case  an  executory  devise  would  be  good, 
in  the  other  bad. 

I  am  inclined  to  think,  in  the  first  place,  if  you  read  these  w-ords,  witliout  going' 
out  of  the  four  corners  of  this  paper  and  without  looking  into  the  cancelled  will,  it 
contains  a  sufficient  indication  and  a  declaration  that  will  do:  "  Now,  if  this  trans- 
action should  not  be  closed  before  my  death,  I  have,  in  a  separate  will,  which  respects 
my  property  in  England,  directed  my  trustees  or  executors  in  that  will  "  what  thev 
shall  do.  Supposing  it  had  been  so,  that  would  raise  a  question  whether  you  had  a 
right  to  travel  out  of  this  instrument,  and  to  look  at  the  unproved  or  cancelled  will. 
But  it  is  no  such  thing:  the  deed  says,  "to  assign  or  indorse  the  notes  or  receipts, 
of  the  Royal  Bank  to  my  said  trustees."  (His  Lordship  having  read  the  passage  as 
in  p.  551,  ante,  proceeded  to  observe.)  They  will  contend,  [572]  on  the  other  side, 
that  this  is  a  sufficient  testainenti  dictin  without  travelling  out  of  this  deed  into  the 
cancelled  will :  and  that  they  do  not  require  the  cancelled  words.  In  cases  with  respect 
to  property  in  England,  it  has  been  held,  that  reciting  and  referring  to  a  thing  as  done 
is  sufficient,  though  it  was  never  done.  If  a  man  says,  "  I  have,  in  the  first  part 
of  my  will,  given  such  an  estate  to  A.,"  A.  shall  have  that  estate,  tliough  the  gift 
is  not  contained  in  the  first  jiart  of  the  will. 

[Dr.  Lushington. — But  the  persons  appointed  to  do  the  act  are  the  executors  men- 
tioned in  that  instrument,  and  can  your  Lordsliip  doubt,  that  if  the  testator  can- 
celled that  very  thing  which  appoints  them,  it  all  falls  to  the  ground?] 

Lord  Brougham. — I  will  tell  you  my  idea  of  tiiat.  If  by  a  valid  subsisting  will 
admitted  to  probate,  a  man  gives  £1000  to  A.  B.,  whom  he  has  appointed  his  executor 
in  his  former  will,  and  if  he,  the  next  day  after  he  has  executed  that  instrument, 
cancels  the  will  by  which  he  appointed  A.  B.  his  executor,  no  man  can  doubt  that,  under 
the  subsisting  will,  A.  B.  would  take  the  £1000.  Suppose  A.  B.  is  not  mentioned, 
but  the  testator  says,  "  I  hereby  give  the  person  whom  I  have  appointed  my  executor 
in  my  will,  made  on  such  a  day,  £1000,"  and  next  dav  he  revokes  or  cancels  that 
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will.  May  you  look  into  such  a  will  for  the  purpose  of  seeing  who  the  person  i&l 
For  that  raises  the  question  to  which  we  must  come  in  this  case,  and  it  is  a  ver}- 
import^ant  one ;  and  it  never  has  been  decided  yet,  either  in  this  country  or  in  Scot- 
land, that  if  the  law  of  the  country  where  the  testator  lives  and  dies  (his  fex  domicilii) 
is  to  regulate  the  disposition  of  his  personal  property  under  the  will,  that  [573] 
law  is  also  to  regulate  the  construction  of  the  will,  wliioh  is  one  difficulty.  That  point 
has  never  been  decided,  and  I  have  very  great  doubt  about  it,  namely,  whether  the 
Judges  in  Scotland  must  not  only  take  the  English  law  as  their  guide  in  the  con- 
struction of  the  will,  and  in  working  out  what  was  the  intention  of  the  testator,  but 
whether  they  must  also  take  the  technical  rules  of  tlie  English  law  as  to  evidence  in 
getting  to  the  case  in  the  Scotch  Court:  that  is  what  you  have  got  to  combat;  and  I 
have  great  doubts  about  it.  I  must  say,  though  I  incline  to  the  opinion  of  the  Judges 
of  the  Court  below,  still  I  am  very  far  from  thinking  it  so  very  clear  a  case,  because 
the  points  are  raised  for  the  first  time,  viz.  first,  whether  the  English  rule  of  con- 
struction is  to  be  applied ;  and,  secondly,  whether  the  English  rule  of  evidence  is  to 
be  applied?  Both  those  questions  are  distinctly  raised  and  we  must  decide  them; 
we  cannot  travel  to  a  decision  here  without  deciding  those  questions,  and  yet  the 
Judges  below  never  seem  to  have  said  a  word  about  them.  Could  the  appropriation 
not  have  been  effected  by  the  testator  himself  in  his  lifetime? 

[Dr.  Lu&hington. — I  mean  to  establish  before  your  Lordships,  on  the  authority 
of  the  case  of  Lord  Minto  v.  Ellioft,  that  it  could  not;  for,  in  order  to  make  a  valid 
appropriation  during  the  party's  lifetime,  there  must  be  an  interest  created  in  some 
third  party. — He  read  extracts  from  the  judgments  of  Lord  Gifi'ard,  in  the  case  just 
cited,  and  "of  Chief  Baron  Alexander,  in  GaskeU  v.  Gaskell  (2  You.  and  J.  502.  510).] 

Lord  Brougham. — The  reason  why  they  talk  of  a  testamentary  deed  in  Scotland 
is  this:  By  a  testament  [574]  in  Scotland  you  cannot  convey  a  real  estate  or  touch 
it  at  all ;  it  must  be  by  deed  inter  vims,  but  then  thei-e  is  in  Scotland  the  seal ;  there 
is  no  difference  between  simple  contract  and  bond  debts,  consequently  they  do  not 
talk  of  a  deed  as  we  do.  By  a  deed,  they  mean  an  instrument  under  seal ;  a  will 
does  not  require  a  seal,  a  deed  does. 

His  Lordship  further  said  in  the  course  of  the  arguments  for  the  Respondents  : 
I  take  the  case  to  consist  of  twO'  branches,  the  one  is  the  question  of  evidence  of 
English  instruments,  and  the  Scotch  Courts  dealing  with  them  in  two  ways;  the 
other  is  the  appropriation.  Perhaps  you,  my  Lord  Advocate,  do  not  mean  to  deny, 
nor  does,  I  suppose,  Dr.  Lushington  on  his  part  mean  to  deny,  that  his  case  might 
stand  on  the  second  ground,  that  of  appropriation,  whichever  way  the  first  is  dis- 
posed of?  You  have  two  points  whichever  way  we  decide  ;  the  first  point  is  the  one  I 
wish  particularly  to  call  my  Lord  Advocate's  attention  to-,  and  that  is, — you  have  to 
show,  though  I  think  you  may  assume,  that  the  law  of  domicile  is  to-  govern  the 
decision — then  two  questions  arise  in  applying  that  principle;  are  you  to  take  the 
construction  which  the  English  law  would  put  upon  the  instrument,  or  are  you  to 
come  at  the  construction  by  the  Scotch  law  principle?  That  is  the  first  question, 
and  upoii  that  question  I  am  inclined  to  think  that  it  is  the  English  law  that  is 
to  govern.  The  second  is  a  different  question,  whether  or  not  the  English  or  the 
Scotch  law  of  evidence  is  to  regulate  the  admission  or  rejection  of  certain  evidence 
in  this  case.  We  are  putting  the  two  points  on  the  true  ground,  whether  the  one 
law  or  the  other  is  to  be  the  governing  rule.  Again,  supposing  it  is  decided'that  the 
Scotch  law  [575]  is  to  govern,  you  are  to  satisfy  me  that  b}'  the  Scotch  law,  regard 
being  had  to  the  confirmation  and  the  proceedings  there,  you  have  a  right  to  avail 
yourselves  of  them.  Then  comes  the  question  of  appropriation  kept  apart  from  the 
other  two.  That  seems  to  me  to  be  the  scheme  of  tlie  argument.  It  is  not  merely 
a  technical  matter,  but  a  very  substantial  matter,  for  it  is  whether  it  is  the  man's 
last  will  or  not;  the  question  raised  on  admitting  a  paper  to  probate  is,  whether 
it  is  testamentary  or  not?  He  may  have  one  will  which  is  a  testa- 
mentary paper  and  not  revoked  by  the  last  will,  but  he  may  also  have  a 
paper  which  ceased  to  be  his  will,  because  he  has  made  his  last  will.  A  man  may 
have  two  wills,  but  he  cannot  have  two  last  wills.  How  you  can  ever  make  this  out 
to  be  a  subsisting  will,  my  Lord  Advocate,  I  cannot  say.  This,  I  take  upon  me  to 
say,  would  never  Ije  admitted  to  probate  in  Ensfland — I  mean  the  former  will  of 
April  1S28. 

The  question   is,   whether   an  English   rule  of  evidence   is  to   be   applied,  or   a 
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SL-otch  rule  of  evidence.  J5y  the  law  of  England,  if  a  man  makes  a  will  written 
all  with  his  owii  hand,  and  bequeaths  £1000  to  one  and  £1000  to  another,  and  the 
residue  to  a  third,  and  signs  it  with  his  own  hand,  and  it  is  in  every  respect  in  the 
form  of  a  will  according  to  the  English  law  as  it  at  present  stands, —  in  siiort, 
suppose  he  makes  such  a  will  as  would  be  admitted  to  probate,  suppose  it  to  have  been 
proved  as  his  last  will  at  Doctors  Commons;  then  supjiose  any  i>erson  gets  posr 
session  of  that  will  (which  ought  to  have  teen  regularly  tiled  at  Doctors  Commons) 
by  spoliation  or  by  negligence  of  the  officer  in  bringing  it  down,  which  he  may  Ix; 
compelled  to  do  by  a  subpcena  duces  tecwm, — suppose  you  bring  down  that  original 
will  and  produce  it  at  York,  at  nisi-  priiis,  and  even  jjrovo  it  was  out  of  Doctors 
Commons  and  [576]  in  the  custody  of  the  proper  officer  ;  what  3'ou  would  think  of  that 
in  Scotland  would  be,  that  it  would  be  the  most  perfect  proof  of  the  instrument,  yet 
by  the  rules  of  evidence  in  England,  it  cannot  be  received  at  n-isi  pritis,  and  the 
party  would  be  nonsuited,  or  have  a  verdict  passed  against  him  if  he  did  not  choose 
to  be  nonsuited,  if  he  had  not  another  instrument,  and  if  he  only  produced  the 
original  will.  By  our  rules  of  evidence  he  must  produce  the  probate,  which  is  a 
sentence  of  a  Co'urt  of  competent  jurisdiction  declaring  that  to  be  the  will  ;  that  is 
the  probate  without  the  will,  but  with  a  copy  of  the  will,  so  that  that  is  a  case  in  which 
a  copy  is  evidence  and  not  the  original.  It  is  the  sentence  of  a  Court,  and  proves 
itself  under  the  seal  of  the  Court.  Now,  if  that  be  so  in  the  case  of  a  will  which 
lias  had  probate,  how  much  more  is  it  the  case  where  you  produce  a  will  which  never 
has  had  probate,  consequently  a  Court  and  Jury  luere,  or  a  Court  of  Equity,  never 
could  lock  at  that  instrument,  it  is  the  probate  alone  that  lets  it  in  quasi  will.  They 
might  see  it  for  otlier  purposes,  as  in  a  question  of  forgery,  or  they  might  see  it 
if  it  were  referred  to  in  another  instrument,  or  in  a  question  of  sanity.  Now  that 
is  the  law  here ;  and  this  being  the  case  of  a  domiciled  Englishman,  is  the  law  here 
to  be  the  governing  rule  as  to  the  admissibility  of  evidence  in  Scotland,  where  the 
action  is  brought? 

I  will  state  to  you  my  only  difficulty  and  see  whether  you  can  help  me  over  it, 
because  I  agree  with  you,  generally  speaking,  that  the  lex  luci  domicilii  is  not 
applicable  to  the  course  of  procedure;  that  the  Court  is  tO'  proceed  by  its  own  coui"se 
of  procedure,  the  law  of  tlie  Court  being  the  course  of  the  Court,  and  consequently  I 
am  inclined  to  think  that  the  admission  of  evidence  being  rather  matter  of  procedure 
than  a  substantial  matter  of  law,  it  is  to  be  governed  by  the  law  [577]  of  the  country 
where  the  Court  sits.  But  then  in  all  questions  of  jurisprudence  it  is  easy  to  say 
how  things  are  here  and  there,  when  there  is  a  very  great  difference  between  the 
points;  but  when  you  come  to  the  confines,  and  when  the  one  province  runs  into 
the  other,  then  arises  the  difficulty  and  then  we  get  inter  apices  juris.  Here  is  a 
case  which  partakes  of  the  nature  of  the  law  of  evidence  and  alsO'  of  the  substance  of 
the  weightier  matter  of  law.  I  will  put  the  case  I  have  already  hinted  at ;  suppose 
the  English  law  were  to  change,  as  it  is  now  in  the  course  ol  changing,  and  that  no 
will  of  personalty  could  henceforth  be  valid  unless  it  was  attested  by  two  witnesses. 
Now  observe,  an  Englishman  domiciled  in  Ejigland  makes  his  will  touching  Scotch 
property;  niohilia  sequ-untur  personam,  and  therefore  the  lex  luci  of  England 
prevails.  You  go  into  a  Court  of  Scotland  and  tender  the  will,  in  order  to  get,  by 
the  rules  of  the  English  law,  possession  of  the  fund  ;  the  Scotch  Court  says,  "  willingly 
you  shall  have  it;  whoever  would  get  it  in  England  shall  get  it  here,  whether  it  would 
be  the  same  person  our  law  would  give  it  to  or  no,  because  the  English  law  is  to 
govern,  but,"  says  the  Court,  "  let  us  look  at  the  will."  The  will  is  produced,  it 
has  only  one  witness  or  no  witness  at  all,  then  the  Court  says,  '"  tliis  is  no  will,  it 
would  not  in  England  te  held  tO'  pass  the  property  to  any  human  being.  The  law 
has  said,  that  in  order  to  pass  property,  to  extend  after  a  man's  death  the  right  that 
he  has  to  his  chattels  during  his  lifetime,  which  is  not  a  natural  right  but  entirely 
conventional,  he  must  have  complied  with  the  formality  of  two  witnesses  attesting 
it."  Now,  my  Lord  Advocate,  how  would  you  deal  with  that  matter?  Would  it  be 
by  the  English  or  the  Scotch  law?  because  if  it  be  by  the  Scotch  law  there  is  a  great 
difficulty,  which  is  neither  more  nor  less  than  [578]  this,  that  Englislimen  would 
acquire  personal  property  by  the  English  law,  thougli  that  jiroperty  was  only  attached 
by  a  will  executed  witiiout  cnniiilying  witli  the  formality  of  tiiat  l:iw  :  that  is  the 
difficulty. 
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The  Counsel  for  the  Respondents  proceeded,  and  with  a  view  of  showing  that 
their  Lordships,  sitting  as  a  Court  of  Appeal  on  Scotch  law,  might  look  to  the  will 
without  reference  tO'  probate,  and  for  the  general  purposes  of  their  argument,  they 
cited  Ersk.  B.  2,  tit.  3,  sect.  14,  In  t-e  Ewin  (1  Cromp.  and  J.  151),  Attomey-generaJ 
V.  Dimond  (Id.  356),  Earl  Minto  v.  ElHott  (1  Wils.  and  S.  678). 

Dr.  Lushington,  in  his  reply,  was  arguing  that  their  Lordships  could  not  look  to 
the  instrument  as  a  testamentary  act — 

Lord  Brougham. — I  admit  that  no  probate  could  be  had  of  any  but  the  second 
will,  in  England.  It  does  not,  however,  follow  tliat  the  Scotch  Court  may  not  look 
at  both  instruments ;  at  that  which  has  not  probate,  as  well  as  at  that  which  has. 
That  Court  will  give  faith  to  what  has  been  sanctioned  by  a  Court  of  competent  juris- 
diction, but  it  does  not  follow  that,  upon  a  matter  in  which  no  Court  has  exercised 
any  judgment,  the  Scotch  Court  would  reject  that  matter  because  it  was  not  proved 
in  an  English  Court,  if  it  is  not  contraiy  to  the  rules  of  evidence,  and  to  the  practice 
of  the  Scotch  Court,  to  receive  it.  It  is  going  too  far  to  suppose  the  Scotch  Court 
would  say,  "  if  this  instrument  had  been  offered  to  an  English  Court  it  would  not 
be  admitted,  and  we  therefore  reject  it."  Do  you  think,  my  Lord  Advocate,  you 
can  for  your  argument  throw  overboard  the  first  will  of  1828?  Could  you  rely  safely 
on  the  passage  in  the  deed  of  [579]  the  1st  of  April  1829?  "Now,  if  this  trans- 
action should  not  be  closed  before  my  death,  I  have  in  a  separate  will  which  respects 
my  property  in  England,  directed  my  trustees  or  executors  in  that  will,  to  assign  or 
indorse  the  notes  or  receipts  of  the  Royal  Bank  to  my  said  trustees,  the  lord  mayor 
and  bailies,  to  be  kept  by  them  in  the  same  depository  where  they  now  are  till  the 
above  defects  are  cured."  Would  that  sustain  your  argument  without  the  first  will? 
This  is  a  subsisting  trust  deed,  a  conveyance  inter  vivos,  operative  at  this  moment. 
I  mean  your  argument  respecting  the  appropriation  ;  does  it  require  no  other  aid, 
and  can  it  stand  without  the  first  will  ol  1828,  as  well  as  without  the  cancelled  will? 
[The  Lord  Advocate. — Certainly :  I  apprehend  it  is  quite  sufficient,  if  a  person 
declares  "  I  deposit  this  money,"  meaning  it  should  be  paid  for  a  certain  debt.] 
Lord  Bro'Ugham. — Suppose  now.  Dr.  Lushington,  there  had  been  a  will,  not  proved 
in  Scotland,  but  a  will  which  by  the  law  of  Scotland,  for  want  of  two  witnesses  (a 
will  of  personalty),  could  not  be  admitted  to  probate  there,  and  suppose  probate 
had  been  souglit  of  that  will  here,  would  probate  be  refused  here  for  want  of  two 
witnesses? 

Dr.  Lusliington. — Decidedlj- ;  the  case  of  Stanley  v.  Hemes  (3  Hagg.  373)  is  one 
in  point. 

Lord  Brougham,  after  the  arguments  were  closed,  said: — My  Lords,  another 
reason, — besides  the  importance  of  the  matter, — for  which  I  wish  to  postpone  the 
further  consideration  of  this  question,  is,  that  though  the  subject  is  of  great  im- 
portance, and  some  parts  of  it  are  not  without  difficulty — though  undeniably  the 
[580]  decision,  if  pronounced,  will  be  for  the  first  time  pronounced  in  this  House 
upon  those  points — though  undeniably  also  the  decision  upon  the  same  points  in 
the  Court  below  has  been  pronounced  for  the  first  time  in  any  Court  of  England  or 
of  Scotland — though,  therefore,  these  points  are  matters  of  first  impression,  yet  in 
this  case  I  desiderate  that  which  is  a  great  help  to  any  Court  of  Review  dealing  with 
the  judgment  of  a  Court  below,  brought  before  it  by  appeal — I  desiderate  the  reasons 
of  the  learned  Judges  who  pronounced  the  decision  in  the  Court  below.  I  find  four 
learned  Judges  have  given  their  opinions,  but  not  one  of  them  has  given  one  tittle 
of  reason  for  his  opinion.  The  question  that  arises  here,  and  which  brings  the 
laws  of  the  two  countries  into  conflict,  is  this  first  and  general  question  :  Shall  the 
Scotch  practice  or  the  English  practice  respecting  the  law  of  evidence,  as  well  as 
the  Scotcli  principle  or  the  English  principle  in  respect  of  the  construction  of  the 
instrument,  prevail  as  the  governing  rule  in  this  case?  That  is  the  first  and 
general  question,  and  for  solution  of  that  question  one  should  look  to  the  opinions 
of  learned  Judges  and  for  their  reasons,  to  know  the  view  which  they  take  of  so 
important  a  matter.  But  that  is  not  the  only  question  ;  there  is  another  and  much 
more  material  one  ;  and  that  is  one  upon  which  above  all  things  it  is  material  to 
know  the  views  of  the  Scotch  Judges. — Granting  that  the  Scotch  law  is  to  prevail  in 
construing  the  instrument,  and  the  Scotch  practice  also  in  admitting  or  rejecting 
evidence,  what  is  tlie  Scotcli  practice,  and  what  is  the  Scotch  law  ;  the  Scotch  law 
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respecting  constriRtinn  (if  instrunients,  and  tliu  Scotcli  practico  rcspectiiip;  tlio  ad- 
mission or  rejection  of  evidence!  1  desiderate  the  authority,  the  authentic  and 
consequently  tlie  [581]  most  valuable  statement  which  can  be  liad  as  to  what  is  the 
Scotch  law  and  jiractice,  but  particularly  the  Scotch  practice  as  to  admittinfr  or 
rejecting  evidence.  I  desiderate  that  the  more,  because  one  wishes  to  know  how  these 
things  are  dealt  with  in  the  Scotcli  Courts,  and  to  see  exactly  what  the  ditt'erence  is, 
and  upon  the  highest  authority,  between  tiie  Scotch  and  the  Englisli  Courts  in  the 
.•idministration  of  the  important  law  of  evidence.  Unfortunately  we  are  left  with- 
out any  light  from  that  quarter,  from  which  above  all  others  I  should  wish  to  receive 
it,  and  that  is  an  additional  reason  for  wisliing  your  Lordships  to  postpone  the  further 
consideration  of  this  case. 

Lord  Brougham. — My  Lords,  the  question  which  I  considered  it  riglu  to  give 
reasons  upon  in  tliis  case,  relates  rather  to  the  first  than  to  tlie  second  part  of  the  sub- 
ject as  taien  in  the  order  of  the  argument  at  the  bar — to^  tlie  manner  in  which  the 
instruments,  e.fecuted  in  England  by  a  domiciled  Englishman,  are  to  be  construed 
and  dealt  with  in  respect  of  evidence  by  a  Scotch  Court,  in  so  far  as  tliese  instru- 
ments relate  to  the  distribution  of  personal  property,  situated  witliin  the  territon-  of 
Scotland,  rather  than  to  the  question  of  valid  or  effectual  appropriation. 

James  Yates,  merchant  in  London,  and  residing  always  in  England,  had  purchased 
the  island  of  Shuna,  one  of  the  Hebrides,  at  the  price  of  £10,500,  of  which  £5500  was. 
by  agreement,  left  as  a  burden  upon  the  estate.  The  transaction  took  place  in  1815, 
and  at  Candlemas  1819  the  remaining  part  of  the  price  was  to  be  paid,  the  parties 
having  no  doubt  of  the  seller  being  able  before  that  time  to  clear  oft'  the  incumbrance-s 
affecting  the  estate.  Meanwhile  an  heritable  bond  was  granted  for  tiie  £5500,  and  was 
[582]  duly  recorded,  so  as  to  constitute  an  effectual  lien  on  the  estate  by  the  laws  of 
Scotland.  At  the  stipulated  period,  (the  2d  February  1819,)  payment  of  the  bond 
was  tendered,  but  the  seller  was  still  unable  to  give  a  clear  title,  and  Mr.  Yates 
accordingly  consigned  tJie  money  with  the  Bank  of  Scotland.  Before  tliis  period 
the  rights  of  the  vendor  had  been  transferred  to  the  Leith  Banking  Company,  tO' 
whom  accordingly  Mr.  Yates's  agents  gave  notice  of  the  consignment,  in  order  that 
their  client  might  be  relieved  from  any  claim  of  interest  after  the  consignment 
was  notified.  The  Bank  Company  acted  upon  this  notice ;  for  Mr.  Yates  having 
intimated  to  them  that  they  might  draw  out  a  sum  of  the  deposit  equal  to  the  debts 
upon  the  estate  which  they  should  pay  off  and  produce  discharges  for,  they  actually 
paid  off  £4000,  or  at  least  produced  discharges  to  that  amount,  and  received  so 
auuch  of  the  fund  out  of  the  Bank  of  Scotland,  leaving  only  £1649  2s.  5d.  the  balance 
still  deposited,  and  now  in  dispute,  together  with  the  sum  of  £.387  2s.  6d.  interest. 
The  deposit  had  originally  been  made  in  the  name  of  Mr.  Rose,  as  a  kind  of  trustee 
or  stakeholder  for  all  parties,  but  in  August  1826  it  was,  at  Mr.  Rose's  desire,  trans- 
ferred to  Mr.  Yates's  own  name.  The  whole  course  of  the  transaction,  as  I  hava 
stated  it  from  the  facts  admitted  on  all  hands,  plainly  shows  Mr.  Yates's  desire 
from  the  beginning  to  finish  the  affair,  to  pay  the  price,  and  to  receive  the  titles  of 
the  estate,  and  his  intention  of  keeping  this  business  apart  from  his  general  con- 
cerns ;  nor  can  anything  be  more  contrary  to  probability  than  the  supposition  that  he 
should  allow  it  to  be  mixed  up  with  the  arrangement  of  his  aft'airs,  and  to  influence 
the  testamentary  disposition  of  his  property. 

With  this  strong  probability  arising  from  the  con-[583]-duct  of  tlie  parties,  and 
from  the  course  of  the  transaction  generally,  we  come  to  consider  that  which  forms  the 
whole  question  in  the  cause, — whether  an  appropriation  of  the  fund  deposited  with 
the  Bank  of  Scotland  was  efifectually  made  by  Mr.  Yates?  And  first  let  us  see  how- 
far  the  trust  disposition  of  the  1st  of  April  1829  will  carry  us,  without  any  regard 
to  the  will  of  April  1828.  The  island  of  Shuna  seems  to  be  the  subject  of  that  deed  ; 
the  maker  having  probably  discovered  since  April  1828,  that  the  devise  of  real  pro- 
perty situated  in  Scotland,  which  he  had  in  the  will  of  that  date  endeavoured  to 
make,  by  executing  it  so  as  to  pass  lands  in  England,  was  wholly  ineffectual  for  his 
purpose.  He  appears,  however,  to  have  deemed  that  will  si'flScient  for  executing  his 
intention  respecting  his  personalty  as  connected  with  the  island,  as  indeed  it  was 
while  unrevoked,  and  accordingly  it  is  said  that  he  rather  refers  to  it  as  having  de- 
clared those  intentions,  than  repeats  his  declaration.     I  cannot,  however,  either  con- 

1555 


Ill  CLAEK  &  FINNELLY.  '         YATES  V.  THOMSON  [1835] 

sidor  the  passage  of  the  trust  deed  to  which  I  am  alluding  as  a  mere  reference  to 
the  will;  nor  can  I  think,  even  if  it  were,  that  this  circumstance  would  destroy  its 
force;  if  it  were  a  mere  reference,  nothing  is  more  certain  than  that  by  words  of 
recital,  you  may  validly  bequeath  or  devise,  and  that  saying  you  have  done  so,  if 
you  say  it  distinctly,  is  as  valid  a  gift  as  if  there  was  a  reference  or  recital  in  the 
passage.  But  granting  that  the  subsequent  cancelling  of  the  will  to  which  reference 
is  made,  would  have  the  effect  of  cancelling  also  this  reference,  tlie  last  words  of  the 
passage  appear  substantive  and  not  relative  to  the  will.  "  Now,  if  this  transaction 
should  not  be  closed  before  my  death,"  etc.  (His  Lordship  read  the  whole  clause  as 
in  p.  551,  ante),  "  and  till  the  entry  stipulated  to  be  made  witli  the  superior  is  [584] 
implemented  ;  or  //  the  latter  is  called  for  before  the  titles  are  purged,  it  may  with 
no  im-propriety  he  taken  from  the  sum  in  deposit."  These  words,  "  or  if  the  latter," 
etc.  do  not  in  form  relate  tO'  the  will  previously  made,  but  contain  a  direction,  or  a 
declaration  of  an  intention,  nowhere  to  be  found  in  the  will,  and  they  are  therefore  an 
addition  tO'  the  declaration  there  contained. 

But  let  us  consider  the  last  will,  which  was  admitted  tO'  probate.  It  is  dated 
the  17th  April  1829,  sixteen  days  after  the  date  of  the  trust  disposition;  and  it 
clearly  refers  to  the  English  property  only.  He  considered  that  in  the  trust  deed 
he  had  disposed  fully  of  his  Scotch  property  :  and  the  will  is  addressed  to  the  English 
property.  This  circumstance  and  the  express  reference  to  the  provision  of  the  deed 
in  the  will,  appear  to  me  sufficient  to  render  them  both  parts  of  one  conveyance ; 
for  he  says  in  the  will,  "  It  may  be  proper  to  observe,  that  by  a  will  made  in  this 
present  month  and  3'ear  I  have  disposed  of  the  island  of  Shuna,  in  Argyllshire;" 
and  he  also  mentions  his  ''  stock  of  cattle  and  other  effects  in  Shuna  "  as  part  of 
the  residue.  Now  supposing  this  last  will  tO'  have  the  eft'ect,  which  it  undoubtedly  has, 
generally  speaking,  of  re^voking  the  first  will,  it  seems  to  nie  bj'  no  means  so  clear 
that  it  revokes  whatever  part  of  that  first  will  is,  by  reference  to  it  in  the  trust  deed, 
republished  and  imported  into  that  trust  deed  ;  for  the  sounder  view  of  the  matter 
seems  tO'  be,  that  the  trust  deed  and  the  will  of  1829  being  taken  as  one,  the  will  of 
1829  only  revokes  so  much  of  the  will  of  1828  as  is  not  imported  into  or  referred 
to  by  the  deed.  Indeed,  if  the  trust  disposition  and  last  will  be  regarded  as  one 
conveyance,  the  last  will  no  more  revokes  the  part  of  the  trust  disposition  referring 
to  the  generally  revoked  will  of  1828,  than  if  the  reference  had  been  [585]  contained 
in  the  last  will,  that  of  1829.  This  consideration  goes  far  to  satisfy  me  that  the 
revocation  operated  by  the  last  will,  after  the  date  of  the  trust  disposition,  renders 
the  passage  in  the  trust  disposition,  which  refers  to  the  will  of  1828,  substantive  and 
not  relative,  and  pi-events  the  general  revocation  subsequently  effected  from  having 
any  force  to  destroy  the  impoi-t  of  that  passage  as  a  valid  declaration  of  the  testator's 
intention.  It  might  even  be  argued  that  you  would,  upon  this  ground,  have  a  right 
in  our  Courts,  and,  according  to  our  strict  practice,  to  look  at  the  revoked  will  by 
means  of  the  reference,  first  in  the  trust  deed  to  that  will,  and  next  in  the  last  will  to 
the  trust  deed.     But  this  needs  not  now  be  considered. 

Although,  therefore,  I  am  of  opinion  that  there  is  no  necessity  for  admitting  the 
first  will  in  order  to  dispose  of  this  case  and  to-  support  the  decree  of  the  Court 
below,  yet  the  importance  of  the  question  connected  with  its  admission  in  evidence 
is  sufficient  to  require  that  I  should  state  in  what  light  I  should  view  it.  It  is  on 
all  hands  admitted  that  the  whole  distribution  of  Mr.  Yates's  personal  estate  must 
be  governed  hj  the  law  of  England,  where  he  had  his  domicile  through  life,  and  at 
the  time  of  his  decease,  and  at  the  dates  of  all  the  instruments  executed  by  him. 
Had  he  died  intestate,  the  English  statute  of  distributions,  and  not  the  Scotch  law 
of  succession  in  moveables,  would  have  regulated  the  whole  course  of  the  administra- 
tion. His  written  declarations  must,  therefore,  be  taken  with  respect  to  the  English 
law.  I  think  it  follows  from  hence,  that  those  declarations  of  intention  touching 
that  propert}-  must  be  construed  as  we  should  construe  them  here  by  our  principles 
of  legal  interpretation.  Great  embarrassment  may,  no  doubt,  arise  from  calling 
upon  a  Scotch  Court  to  apply  the  [586]  jirinciples  of  English  law  to.  such  questions, 
many  of  those  principles  being  among  the  most  nice  and  difficult  known  in  our 
jurisprudence.  The  Court  of  Session  may,  for  example,  be  required  to  decide  whether 
an  executory  devise  is  void  as  being  too  remote,  and  to  apply,  for  the  purpose  of 
ascertaining  that  question,  the  criterion  of  the  gift   jiassing  or  not  pas,sing  what 
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would  be  an  estate  iu  realty,  altliougli  in  the  huij^uage  of  the  Scotch  law  there  is 
no  suck  expression  as  executory  devise,  and  witliin  the  knowledge  of  Scutch  lawyers 
no  such  thing  as  an  executoi-y  estate  tail.  Nevertheless,  this  is  a  difficulty  which  must 
of  necessity  be  grappled  with,  because  in  no'  other  way  can  the  English  law  be 
applied  tO'  personal  property  situated  locally  within  the  jurisdiction  of  the  Scottish 
foruui,  and  the  rule  which  requires  the  law  of  the  doniicile  to  govern  succession  to 
such  property  could  in  no  other  way  be  applied  and  followed  out.  Nor  am  I  aware 
that  any  distinction  in  this  respect  has  ever  been  taken  between  testamentary  succes- 
sion, and  succession  ab  intestatu,  or  that  it  has  been  held  either  iiere  or  iu  Scotland 
tliat  the  Court's  right  to  regard  the  foreign  law  was  excluded  wherever  a  foreign 
instrument  had  been  executed.  It  is  therefore  my  opinion  that  in  this,  as  in  other 
cases  of  the  like  description,  the  Scotch  Court  must  inquire  of  the  foreign  law  as  a 
matter  of  fact,  and  examine  such  evidence  as  will  show  how  in  England  such  instru- 
ments would  be  dealt  with  as  to  construction.  I  give  this  as  my  o[)inion  upon 
principle,  for  I  am  not  aware  of  the  question  ever  having  received  judicial  determina- 
tion in  either  country. 

But  here  I  think  the  importing  of  the  foreign  code  (sometimes  incorrectly  called 
the  coinitas)  must  stop  :  what  evidence  the  Courts  of  another  counti-y  would  receive, 
and  what  reject,  is  a  question  into  which  [587]  I  cannot  at  all  see  the  necessity  of 
the  Courts  of  any  one  country  entering.  Tliose  principles  which  regulate  the  ad- 
mission of  evidence  are  the  rules  by  which  the  Courts  of  every  country  guide  them- 
selves in  all  their  inquiries.  The  truth  with  respect  tO'  men's  actions,  which  form 
the  subject-matter  of  their  inquiry,  is  to  be  ascertained  according  to  a  certain 
definite  course  of  proceeding,  and  certain  rules  have  established  that  in  pursuing 
this  investigation  some  things  shall  be  heard  from  witnesses,  others  not  listened 
to'j  some  instruments  shall  be  inspected  by  the  judge,  others  kejtt  from  his  eye.  This 
must  evidently  be  the  same  course,  and  governed  by  the  same  rules,  whatever  be  the 
subject-matter  of  investigation  ;  nor  can  it  make  any  difference  whether  the  facts, 
concerning  which  the  discussion  arises,  happened  at  home  or  abroad  ;  whether  they 
related  to  a  foreigner  domiciled  abroad,  or  a  native  living  and  dying  at  home.  As 
well  might  it  be  contended  that  auotlier  mode  of  trial  should  be  adopted 
as  that  another  law  of  evidence  should  be  admitted  in  such  cases. 
Who  would  argue  that  in  a  question  like  the  present  the  Court  of  Session 
should  try  the  point  of  fact  by  a  jury  according  to  the  English  procedure,  or  should 
follow  the  course  of  our  dispositions  or  interrogatories  in  courts  of  equity,  because 
the  testator  was  a  domiciled  Englishman,  and  because  those  methods  of  trial  would 
be  applied  tO'  his  case  were  the  question  raised  here  I  The  answer  is,  that  the  ques- 
tion arises  in  the  Court  of  Session,  and  must  be  dealt  with  by  the  rules  which  regulate 
inquiry  there.  Now  the  law  of  evidence  is  among  the  chief  of  these  rules;  nor  let 
it  be  said  that  tliere  is  any  inconsistency  in  applying  the  English  rules  of  construction 
and  the  Scotch  ones  of  evidence  to  the  same  matter,  in  in-[588]-vestigating  facts  by 
one  law  and  intention  by  another.  The  difference  is  manifest  between  the  two 
inquiries;  for  a  person's  meaning  can  only  be  gathered  fro'm  assuming  that  he  in- 
tended to  use  words  in  the  sense  affixed  to  them  by  the  law  of  the  countiy  he  belonged 
to  at  the  time  of  framing  his  instrument.  Accordingly,  where  the  question  is 
what  a  jierson  intended  by  an  instrument  relating  to  the  conveyance  of  real  estate 
situated  in  a  foreign  country,  and  where  the  lex  loci  rei  sitte  must  govei-n,  we  decide 
upon  liis  meaning  by  that  law,  and  not  by  the  law  of  the  country  where  the  deed 
was  executed,  because  we  consider  him  to  have  had  that  foreign  law  in  his  contempla- 
tion. 

The  will  of  April  1828  has  not  been  admitted  to  probate  liere ;  it  has  not  even 
been  offered  for  proof,  so  that  there  is  no  sentence  of  any  Court  of  competent  jurisdic- 
tion upon  it  either  way.  But  in  England  it  would  never  be  received  in  evidence  nor 
seen  by  any  Court;  neither  would  it  have  been  seen  if  it  had  been  proved  ever  so 
formally.  Our  law  holds  the  probate  as  the  only  evidence  of  a  will  of  personalty, 
or  of  the  appointment  of  executors  ;  in  short,  of  any  disposition  which  a  testator 
may  make,  unless  it  regards  his  real  estate.  Can  it  be  said  tliat  the  Scotch  (^ourt  is 
btiund  by  this  rule  of  evidence,  which,  though  founded  upon  view-s  of  convenience, 
and  for  anything  I  know  well  devised,  is  yet  one  which  must  l>e  allowed  to  bo  exceed- 
'^ngly  technical,  and  which  would  exclude  from  the  view  of  the  Court  a  subsequent 
T/iU,  clearly  revoking  the  one  admitted  to  probate.     The  English  Courts  would  never 
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look  at  this  will,  although  proof  might  be  tendered  that  it  had  come  to  the  knowledge 
of  the  party  on  the  eve  of  the  trial.  A  delay  might  be  granted  to  enable  him  to  obtain 
a  revocation  of  the  [589]  probate  of  the  fonuer  will.  It  is  absurd  to  contend,  that 
the  Court  of  Session  shall  admit  aU  this  technicality  of  procedure  into  its  eoui-se  of 
judicature  as  often  as  a  question  arises  upon  the  succession  of  a  person  domiciled  in 
England. 

Again,  there  are  certain  rules  just  as  strict,  and  many  of  them  not  less  technical, 
governing  the  admission  of  parol  evidence  with  us.  Can  it  be  contended,  that,  a,s 
often  as  an  English  succession  comes  in  question  before  the  Scotch  Court,  witnesses 
are  to  be  admitted  or  rejected  upon  the  practice  of  the  English  Courts  ;  nay,  that 
examination  and  cross-examination  are  to  proceed  upon  those  rules  of  our  practice, 
supposing  them  to  be  (as  they  may  possibly  be)  quite  different  from  the  Scotch  rules? 
This  would  be  manifestly  a  source  of  such  inconvenience  as  no  Court  ever  could  get 
over.  Among  other  embarrassments  equally  inextricable  there  would  be  this :  that 
a.  host  of  English  lawyers  must  always  be  in  attendance  on  the  Scotch  Courts,  ready 
to  give  evidence,  at  a^  moment's  notice,  of  what  the  English  rules  of  practice  are 
touching  the  reception  or  refusal  of  testimony,  and  the  manner  of  obtaining  it;  for 
those  questions  which,  by  the  supposition,  are  questions  of  mere  fact  in  the  Scotcli 
Courts,  must  arise  unexpectedly  during  each  trial,  and  must  be  disposed  of  on  the 
spot  in  ordei-  that  the  trial  may  proceed. 

Tlie  case  which  I  should  however  put,  as  quite  decisive  of  this  matter,  comes  nearer 
than  any  other  to  the  one  at  bar,  and  it  may,  with  equal  advantage  to  the  elucidation 
of  the  argument,  be  put  as  arising  both  in  an  English  and  in  a  Scotch  Court.  By 
our  English  rules  of  evidence  no  instrument  proves  itself,  unless  it  be  thirty  years  old. 
or  is  an  office  copy  authorized  by  law  to  be  given  by  the  proper  officer,  [590]  or  is  the 
London  Gazette,  or  is  by  some  special  Act  made  evidence,  or  is  an  original  record  of 
a  Court  under  its  seal,  or  an  exemplification  under  seal,  which  is  quasi  a  record.  By 
the  Scotch  law  all  instruments  prepared  and  witnessed  according  to  the  provisions 
of  the  Act  of  1681  are  probative  writs,  and  may  be  given  in  evidence  without  any 
proof.  Now  suppose  a  will  of  personalty  or  any  other  instrument  relating  to  personal 
property,  attested  by  two  witnesses  and  executed  in  England  according  to  the 
provisions  of  the  Scotch  Act,  is  tendered  in  evidence  before  the  Court  of  Session  :  it 
surely  never  will  be  contended  that  the  learned  Judges,  on  being  satisfied  that  the 
question  relates  to  English  personal  succession,  ought  straightway  to  examine  what  is 
the  English  law  of  evidence,  and  to  require  the  attendance  of  one  or  other  of  the 
subscribing  witnesses,  where  the  instrument  is  admissible  by  the  Scotch  law  as  pro- 
bative. Of  this  I  can  have  no  doubt.  But  suppose  the  question  to  arise  in  England, 
and  that  a  deed  is  executed  in  Scotland  according  to  the  Act  of  1681  by  one  domiciled 
here,  would  any  Court  here  receive  it  as  proving  itself,  being  only  a  j'ear  old,  without 
calling  the  attesting  witnesses?  It  would  have  a  strange  eft'ect  to  hear  the  circum- 
stance of  there  being  two  subscribing  witnesses  to  the  instrument,  which  makes  it 
prove  itself  in  the  Parliament  House  of  Edinburgh,  urged  in  Westminster  Hall  as  the 
ground  of  its  admission  without  any  parol  testimony.  The  Court  would  inevitably 
answer,  "  two  witnesses — then,  because  there  are  witnesses,  it  cannot  be  admitted, 
but  they  must,  one  or  other  of  them,  be  called  to  prove  it."  The  very  thing  that  makes 
the  instrument  prove  itself  in  Scotland,  makes  it  in  England  necessary  to  be  proved 
by  witnesses.  I  have,  therefore,  no  doubt  [591]  whatever  that  the  rules  of  evidence 
form  nO'  part  of  the  foreign  law,  according  to  which  you  are  to  proceed  in  disposing  of 
English  questions  arising  in  Scotch  Courts. 

It  by  no  means  follows,  that  where  a,  sentence  of  a  fo'reign  Court  is  offered  in 
evidence  in  Court- — the  probate,  for  example,  of  an  English  will,  it  should  not  be 
admitted  ;  nor  do  I  think  it  should  be  denied  its  natural  and  legitimate  force.  But 
that  it  must,  like  all  other  instruments,  be  received  upon  such  proof  as  is  required 
by  the  rules  of  evidence,  followed  by  the  Court  l>efore  which  it  is  tendered,  I  hold  to  be 
quite  clear ;  it  will  follow,  that  though  a  probate  striking  out  part  of  a  will  would  be 
received,  and  the  Court  of  Session  would  have  no  right  to  notice  the  part  struck  out^ — 
for  this  would  be  reversing  or  at  least  disregarding  the  veiy  sentence  of  the  court 
of  probate,  yet  the  non-probate  of  a  person's  will  would  not  prevent  the  Court  from 
receiving  and  regarding  that  will  if  its  own  rules  of  evidence  did  not  shut  it  out.  So, 
too,  it  is  unnecessary  here  to  decide  what  would  be  tlie  course  in  the  Scotch  Courts  in 
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tlie  case  of  an  English  will  of  personalty  attested  by  one  witness,  after  an  Act  should 
have  passed  requiring  two.  I  think,  that  though  it  might  be  admissible  in  evidence 
by  tlie  rules  of  evidence  which  w^ould  then  govern,  yet  no  effect  could  be  given  to  its 
disposition,  because  of  the  rules  of  English  law  requiring  two  witnesses,  that  l>eing 
a  requisition  not  of  form,  in  order  to  make  the  paper  evidence,  but  of  substance,  in 
order  to  protect  testators  on  their  dying  beds. 

Upon  these  principles  I  am  of  opinion  that  the  Court  of  Session  had  a  right  to 
receive  and  to  look  at  the  first  will,  with  a  view  to  e.\amine  the  testator's  intention 
regarding  this  fund  in  medio.  Upon  the  [592]  efi'ect  of  tliat  first  will  it  is.  un- 
necessary to  dwell  further.  The  trust  disposition  seems  to  me  a  sufficient  declaration 
of  intention  to  appropriate.  But  the  will  leaves  that  intention  free  from  all  doubt. 
No  doubt,  if  that  will  was  wholh'  revoked  by  the  subsequent  one  of  April  1829,  there 
would  be  an  end  of  such  a  declaration  in  Scotland  as  well  as  in  this  country.  But  I 
have  stated  why  I  think  the  trust  deed,  and  even  the  connexion  between  that  and  the 
last  will,  cannot  be  regarded  as  revoking  any  intention  respecting  the  fund  and  the 
island  expressed  in  the  earlier  will,  and  why  quoad  that  intention  it  cannot  be  held 
revoked.  The  whole  course  of  the  transaction  and  the  whole  circumstances  of  the 
parties  confirm  this  view  of  the  case.  I  therefore  move  your  Lordships  that  the  judg- 
ment of  the  Court  below  be  affirmed,  but  without  costs. 

Ordered  accordingly,  "  that  the  appeal  be  dismissed,  and  the  interlocutors  com- 
plained of  affirmed,  without  costs." 


[593]  APPEAL 

From  the  Court  of  Chancert. 

STEPHEN  TURNER  and  MARY  FOURNIER,  Executor  and  Executrix  of  J.  L. 
FOURNIER,  deceased,— Appellants ;  WILLIAM  HENRY  DICKENSON. 
Assignee  of  EMMA  mCKEl<lSON ,— Respondent. 

[Mews'  Dig.  ix.  1408,  1457  ;  S.C.  9  Bli.  N.S.  282,  sub  nom.  Fuurniei-  v.  ^alne.^^ 

A.  became  possessed  of  a  tract  of  open  waste  ground  called  the  Lydes.  He  built 
houses  upon  it,  and  gave  the  row  of  houses  thus  built  the  name  of 
Somerset-place.  There  were  gardens  behind  these  houses,  and  a  lawn  in  front, 
and  roads  and  footpaths  connecting  them  with  the  roads  of  the  neighbourhood. 
A.,  to  carry  on  the  building  speculation  in  which  he  was  engaged,  borrowed 
money  at  different  times  from  B.,  and  occasionally  made  uj)  accounts  of 
advances  and  payments,  and  struck  balances,  for  which  he  gave  different 
securities.  In  the  year  1808,  he  gave  as  a  security  for  the  repayment  of  the 
money  then  due,  an  agreement,  whereby  he  charged  certain  houses  at  that  time 
unfinished,  "'  and  likewise  all  and  evei-y  other  the  messuages  or  dwelling- 
houses,  lands,  hereditaments,  and  fee-farm  ground  rents,  also  situate  and 
lying  in  Somerset-place  aforesaid,  adjoining  the  said  unfinislied  messuages  or 
dwelling-houses,"  with  the  payment  of  the  sum  then  found  due  to  B.  ;  and  he 
thereby  agreed  to  execute  to  B.  "  a  good  and  sufficient  mortgage  of  all  and  every 
his  said  messuages  or  dwelling-houses,  lands,  hereditaments,  and  fee-farm 
or  ground  rents."  In  1810,  A.  collected  the  water  from  springs  on  the  Lydes 
into  a  reservoir,  which  he  formed  on  the  lawn,  and  he  agreed  with  certain 
other  persons  to  supply  their  houses  with  water  on  receiving  a.  compensation 
"  in  the  nature  of  a  rent  issuing  out  of  their  [594]  premises  for  ever  after, 
and  recoverable  in  the  usual  manner  by  distress  and  entry."  In  1813  another 
settlement  took  place  between  him  and  B.,  and  A.  entered  into,  another  agree^ 
ment  with  B.,  in  the  same  terms  as  the  former,  for  securing  payment  of  the 
sum  then  found  due  to  B.  Tlie  title-deeds  of  the  Lydes  were  then  left  by  A. 
in  the  hands  of  B.'s  solicitor.  After  all  this  had  been  done,  a  house  called  the 
Ivy  House  was  built  upon  a  strip  of  land  at  the  soutli-westera  extremity  of  the 
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space  which  had  been  called  the  Lydes,  and  outside  the  carriagen-oad  which 
ran  round  the  lawn  to  the  houses.  Held,  that  the  reservoir  and  tiie  Ivy  House 
were  by  force  of  the  terms  in  A.'s  agreement  chargeable  with  the  payment  of 
the  debt  to  B. 
Where  tliere  is  a  statement  of  a  fact  in  the  case  presented  by  the  Appellant  to  this 
House  as  the  subject  of  appeal,  the  Respondent,  if  he  objects  to  such  statement, 
should  apply  to  have  it  struck  out.  If  he  omits  tO'  do  so,  such  fact  will  be 
afterwards  taken  as  uncontradicted. 

Under  two  several  conveyances  made  in  the  years  1784  and  1786,  Thomas  Paine 
was,  previously  to  the  month  of  November  1805,  entitled  to  a  piece  of  ground  in  the 
parish  of  Walcot  in  tlie  county  of  Somerset,  on  which  he  intended  to  build 
certain  dwelling-houses.  This  ground  was  called  the  Lydes,  or  the  Great  Lydes.  The 
housesi  were  afterwards  erected,  and  formed  a  crescent  called  Somersetrplace.  The 
spot  called  the  Lydes  was,  when  Paine  first  became  the  purchaser  of  it  in  1784  and 
1786,  an  open  space  of  ground,  inclosing  in  its  area  the  ground  on  which  the  houses 
afterwards  called  Somerset-place  were  built,  a  lawn  in  front  thereof,  gardens  and 
coach-road  behind,  and  a  house,  called  indifferently  Protection  House  or  Ivy  House, 
at  the  extreme  end  of  the  lawn.  From  the  year  1805  to  1813  inclusive,  Emma 
Dickenson,  at  different  intervals,  advanced  money  to  Paine  for  the  purposes  of  the 
buildings  he  was  then  erecting,  and  [595]  from  time  to  time  settlements  of  accounts 
were  made  tjetween  them,  and  balances  were  struck,  and  securities  given.  On  the 
2d  November  1805,  the  sum  of  £200  l>eing  due  to  Emma  Dickenson,  Paine  gave  his 
bond,  conditioned  in  the  penal  sum  of  £400,  to  secure  its  repayment  witli  five  per 
cent,  interest.  On  the  2d  November  1807,  another  settlement  of  accounts  took  place, 
when  £835  8s.  3d.  were  found  to  be  due,  and  Paine  then  executed  an  agreement  to 
'•  charge  or  subject  the  two  messuages  or  dwelling-houses  lately  erected  and  built,  but 
not  finished,  and  also  the  two  messuages  or  dwelling-houses  adjoining,  now  electing 
and  building,  with  their  appurtenances,  and  respectively  situate  and  lying  in  the 
parish  of  Walcot,  in  the  county  of  Somerset,  and  near  the  city  of  Bath,  with  the 
payment  of  the  said  sum." 

'  Tlie  two  messuages  or  dwelling-houses  described  as  being  lately  erected  but  not 
finished,  and  the  two  messuages  or  dwelling-houses  described  as  adjoining  those 
erections  and  buildings,  with  their  appurtenances,  were  afterwards  known  by  Ihe 
numbers  17,  18,  19  and  20,  in  Somerset-place.  On  the  24th  of  June  1808,  another 
account  was  made  out,  and  a  balance  of  £2225  2s.  was  found  to  be  due  to  Emma 
Dickenson,  and  Paine  further  charged  the  premises  with  the  payment  of  that  sum. 
and  lawful  interest  for  the  same.  A  further  settlement  of  accounts  took  place  on  tlie 
14th  of  September  in  that  year,  when  Paine  was  found  indebted  in  the  sum  of  £2425, 
and  signed  a  memorandum  in  writing,  at  the  foot  of  the  account,  whereby  he  acknow- 
ledged the  account  to  be  correct,  and  charged  the  before-mentioned  premises,  "  and 
likewise  all  and  every  other  the  messuages  or  dwelling-houses,  lands,  hereditaments 
and  fee-farm  ground-rents,  also  situate  and  lying  in  Somerset-place  nfore^[596]-said. 
adjoining  the  said  before  unfinished  messuages  or  dwelling-houses,  witli  the  payment 
to  the  said  Emma  Dickenson,  her  heirs,  executors,  administrators  and  assigns,  of  the 
sum  of  £2425  Os.  Od.,  and  he  thereby  agreed  to  make  and  execute  unto  the  said  Emma 
Dickenson  a  good  and  suflicient  mortgage  of  all  and  every  his  said  messuages  or 
dwelling-houses,  lands,  hereditaments  and  fee^farm  or  ground-rents." 

Previously  to  September  1808,  Paine  had  collected  the  water  from  tlie  upper 
part  of  the  Lydes,  and  brought  the  same  into  a  reservoir  at  the  lower  end  of  the  lawn, 
and  laid  out  the  lawn  for  an  ornament  to  the  buildings  called  Somerset-place. 

On  the  28th  of  June  1810,  an  agreement  was  entered  into  between  Pa.ine  of  tlie 
one  part,  and  William  Broom  and  James  Cliapman,  builders,  of  the  other  part, 
whereby,  after  reciting  that  Paine  was  possessed  of  the  piece  of  land  called  the  Lydes, 
and  that  there  were  springs  of  water  tliereon,  and  that  Broom  and  Chapman  were 
possessed  of  a  piece  of  land  adjoining  the  land  belonging  to  Paine,  and  that  they 
intended  to  build  houses  thereon  (the}'  were  afterwards  built  and  called  Cavendish- 
place),  Paine  agreed  to  supply  such  houses  with  water,  and  to  erect  for  that  purpose 
cisterns,  and  to  connect  the  same  with  the  reservoir  by  means  of  a  main  pipe.  The 
consideration  for  tliis  agreement  was  to  be  the  payment  of  a.  rent  in  respect  of  each 
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house,  and  it  was  stipulated  that  tlie  sum  or  sums  uf  money  to  ho  paid  for  tlie  supply 
of  water  to  each  house  should  be  considered  in  the  nature  of  a  rent  issuing  out  of  the 
same  premises  for  ever  thereafter,  and  recoverable  in  the  usual  manner  by  distress 
and  entry  on  the  same  premises  ;  and  it  was  thereby  agreed  and  declared,  that  if  the 
said  intended  reservoir  should,  by  or  in  consequence  of  tlie  failure  of  the  spiings,  or 
[597]  in  consequence  of  any  other  unavoidable  means -except  the  neglect  or  default 
of  liroom  and  Chapman,  cease  to-  afford  any  water  for  the  purposes  thereinbefore 
mentioned,  then  all  the  annual  rents  should  cease  and  be  no  longer  payable.  A 
similar  agreement  was  made  between  the  same  parties  for  the  supply  of  water  to  a  pile 
of  buildings  called  Cavendish-crescent. 

On  the  14:th  September  1813,  a  further  account  was  settled  between  the  i)artios, 
when  Paine  was  found  indebted  in  tlie  sum  of  £77GS  6s.  4d.,  and  an  agreement  of 
that  date  was  duly  executed,  whereby  Paine  "  charged  the  four  messuages  or  dwelling- 
houses  lately  built  by  him,  with  their  respective  appurtenances,  in  a  certain  place 
or  site  of  buildings  called  Somerset^place  in  the  said  parish  of  Walcot,  and  like- 
wise aU  and  every  other  the  messuages  or  dwelling-houses,  lands,  tenements  and  fee- 
farm  or  ground-rents,  also  situate  and  lying  in  Somerset-place,  adjoining  the 
aforesaid  four  newly  erected  messuages  or  dwelling-houses,  with  the  payment  to 
the  said  Emma.  Dickenson,  her  heirs,  executors,  administrators  and  assigns,  of 
the  said  sum  of  £7768  6s.  4d. ;  and  the  said  Thomas  Paine  thereby  promised  and 
agreed  to  execute  to  the  said  Emma  Dickenson  a  good  and  sufficient  mortgage  of  all 
and  every  his  said  messuages,  dwelling-houses,  lands,  hereditaments  and  fee-fann 
or  ground-rents  situate  and  lying  in  Somerset^place,  including  therein  the  four 
newly  erected  messuages  or  dwelling-houses,  subject  to  the  several  charges  and  mort^ 
gage  incumbrances  thereon,  as  soon  as  such  mortgage  could  be  prepared  and  ten- 
dered to  him  for  execution."  The  title-deeds  by  which  Paine  held  the  Lydes,  from 
and  after  the  10th  of  March  1813,  remained  in  the  possession  of  one  John  Slade, 
who  was  the  solicitor  of  Mrs.  Emma.  Dickenson.  The  house  called  the  Protection  or 
Ivy  House,  was  afterwai'ds  [598]  built  on  part  of  the  land  called  the  Lydes  It  was 
separated  from  the  lawn  in  front  of  the  houses  in  Somerset-place,  by  a.  dwarf  wall 
and  by  the  coach-road  going  up  to  the  houses,  but  it  had  the  appearance  of  a  sort  of 
entrance  lodge  to  the  larger  buildings. 

By  an  indenture  of  the  31st  of  August  1815,  between  Paine  of  the  one  part,  and 
John  Lewis  Fournier  since  deceased,  of  the  other  part;  after  reciting  that  Fouruier 
had  at  several  times  lent  tO'  Paine  certain  sums  of  money,  making  in  the  whole  £700, 
and  had  engaged  to  lend  him  tlie  further  sum  of  £300,  but  that  all  the  interest  in 
respect  of  the  £700  had  been  paid  or  secured  up  to  the  day  of  the  date  of  the  in- 
denture now  in  recital;  and  also  reciting,  that  Fournier  had  not  as  yet  received 
any  securities  whatever  for  the  monies  so*  advanced,  and  therefore  had  applied  to 
Paine  for  that  purpose,  who  had  proposed  to  give  him  his  bond  for  the  £700,  and  to 
enter  into,  the  covenant  thereinafter  mentioned  for  granting  and  executing  to 
Fournier  a  mortgage  in  fee  or  for  a  term  of  years  of  a.  messuage  or  tenement  wliich 
Paine  was  then  building  upon  a  certain  plot  of  ground  situate  and  being  near 
Somerset  House,  in  the  parish  of  Walcot,  with  the  rights,  members  and  appurten- 
ances, and  to  assign  to  Fournier,  by  way  of  mortgage  or  by  way  of  further  or 
collateral  security,  the  beneficial  interest  of  him,  Paine,  in  the  agreements  of  the 
28th  and  29th  days  of  June  1810,  which  it  was  agreed  should,  with  the  indenture 
now  in  recital,  in  the  meantime  be  deposited  in  the  hands  of  Fournier  ;  and  also 
reciting  that  Paine,  in  part  performance,  had  by  his  bond  bearing  even  date  with 
the  indenture  now  in  recital,  become  bound  unto  Fournier,  his  executoi-s.,  etc.  in 
the  penal  sum  of  £1400,  with  a  condition  thereunder  written  for  making  the  same 
void  on  payment  by  Paine,  his  heirs,  etc.  to  [599]  Fournier,  his  executoi-s,  etc.  of  the 
sum  of  £700,  with  lawful  interest  for  the  same,  on  the  1st  day  of  March  then  next 
ensuing:  it  w\is  witnessed  that  in  performance  of  the  proposal,  and  in  consideration 
of  the  £700  so  advanced,  and  of  £300  intended  to  be  advanced  to  Paine  by  Fournier, 
Paine  did  thereby  for  himself,  his  heirs,  etc.  covenant  and  agree  with  Fournier,  his 
heirs,  etc.,  that  Paine,  his  heirs,  etc.,  should,  on  tlie  1st  of  March  1816,  execute  a  good 
mortgage,  for  the  purpose  of  securing  the  said  sum  of  .£700,  with  lawful  interest 
for  the  same,  to  be  calculated  from  the  day  of  the  date  of  the  indenture  now  in 
recital,  together  with  £300  intended  to  be  advanced,  with  lawful  interest  thereon, 
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with  all  tlie  other  monies  which,  at  the  time  of  the  execution  of  such  mortgage, 
should  have  been  advanced  by  Fournier  to  Paine,  together  with  lawful  interest  upon 
such  last^nientioned  monies;  and  that  Paine  did  thereby  further  covenant  that 
Paine,  his  heirs,  etc.  would,  by  such  mortgage,  convey,  release,  assign,  or  otherwise 
assure  to  Fournier,  his  heirs,  etc.,  all  that  plot,  piece,  or  parcel  of  ground  situate, 
lying,  and  being  near  or  opposite  Somerset  House,  in  the  occupation  of  Paine,  and 
the  messuage  or  tenement  then  building  and  intended  to  be  built  thereon  (after- 
wards built  and  called  Protection  or  Ivy  House),  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  and  also  the  water  rents  reserved  in  and  by  the  agree- 
ments or  contracts  tliereinbefore  severally  referred  to,  together  with  the  said  con- 
tracts, and  all  deeds,  muniments  of  title,  and  papers,  relating  to  the  said  premises 
respectively.  The  agreements  of  the  28th  and  29th  of  June  1810  were,  before  the 
31st  of  August  1815,  deposited  by  Paine  in  the  hands  of  Fournier. 

Fournier,  in  Trinity  Term  1820,  filed  his  bill  in  [600]  the  Court  of  Chancery 
against  Paine  and  Emma  Dickenson,  stating  the  indenture  of  tlie  31st  of  August 
1815,  and  that  after  the  execution  thereof  Fournier  advanced  to  Paine  the  sum  of 
£330  6s.  lid.,  making  tlie  total  sum  due  to  Fournier  £1033  6s.  lid.  principal 
money,  with  interest  thereon,  and  praying  amongst  other  things  that  an  account 
might  be  taken  of  what  was  due  to  Fournier  for  principal  and  interest,  upon  the 
security  of  the  premises,  and  tJiat  Paine  might  be  decreed  to  pay  to^  Fournier  what 
should  appear  to  be  due  upon  such  account,  together  with  his  costs,  or  in  default 
thereof  that  Paine,  and  all  persons  claiming  under  him,  might  be  compelled  to 
convey  and  assign  to  Fournier  tlie  house  situate  near  Somerset  House,  and  the  water 
rents,  and  all  his  and  their  right  and  interest  therein  respectively,  and  to  deliver 
to  Fournier  all  deeds  and  writings  relating  to  the  premises,  and  every  part  thereof, 
not  already  in  Fournier 's  possession,  or  that  tlie  said  mortgaged  premises  might  be 
sold  under  tlie  direction  of  the  Court,  and  that  the  money  arising  thereby  might 
be  applied  towards  satisfaction  of  what  should  be  found  due  to  Fournier  as  afore- 
said. 

Answers  having  been  put  in,  by  an  order  made  by  the  Vice-Chancellor  in  the 
cause,  bearing  date  the  itli  of  August  1821,  it  was  ordered  that  it  should  be  referred 
to  Mr.  Dowdeswell,  one  of  the  Masters,  to  appoint  a  proper  person  to  be  receiver  of 
the  rent  of  the  house  and  premises  called  Protection  or  Ivy  House,  and  also  of  the 
water  rents  in  the  pleadings  mentioned,  with  the  usual  directions:  And  it  was 
ordered,  that  the  Master  should  inquire  and  state  to  the  Court  tlie  extent  and  priority 
of  the  securities  held  by  Fournier  and  Emma.  Dickenson,  and  in  order  thereto  the 
parties  were  to  produce  before  him,  upon  oath,  all  [601]  deeds,  papers,  and  writings 
relating  thereto,  and  were  to  be  examined  upon  interrogatories  as  the  Master  should 
direct. 

On  tlie  death  of  J.  L.  Fournier  the  Appellants  became  entitled  as  executor  a,nd 
executrix  of  his  will,  and  Emma  Dickenson  assigned  her  interest  in  the  premises  to 
the  Respondent.     The  suit  was  continued  in  the  names  of  these  new  parties. 

The  Master  made  his  report,  dated  the  20th  of  July  1824,  and,  after  stating  the 
several  facts,  he  certified  that  the  securities  of  Emma  Dickenson,  under  and  by 
virtue  of  the  several  agreements  of  the  2d  November  1805,  the  2d  November  1807,  the 
24th  June  1808,  and  14th  September  1813,  and  by  the  deposit  of  the  title-deeds 
of  the  lands  and  premises  formerly  called  Lydes  or  Great  Lydes,  extended  over  the 
whole  of  the  premises,  and  comprised  the  lawn  on  which  the  reservoir  was  formed, 
and  whence  the  houses  in  Cavendish-place  and  Cavendish-crescent  were  supplied  with 
water,  and  also  the  House  called  the  House  of  Protection  or  Ivy  House;  and  he 
certified  that,  by  virtue  of  the  indenture  of  the  31st  of  August  1815,  and  by  tlie 
deposit  of  the  several  indentures  of  the  28th  and  29th  of  June  1810,  the  security  of 
Fournier  extended  over  the  water  rents  reserved  by  the  several  indentures  of  the 
28th  and  29tli  of  June  1810  ;  and  also  the  plot,  piece,  or  parcel  of  ground,  described 
in  the  indenture  of  the  31st  of  August  1815,  situate  near  or  opposite  Somerset  House 
in  the  occupation  of  Paine,  and  the  messuage  or  tenement  then  intended  to  be  built 
tliereon,  and  wliich  had  since  been  built,  and  had  been  called  the  House  of  Protection 
or  Ivy  House,  but  subject  as  to  such  piece  or  parcel  of  ground,  and  messuage  or 
tenement,  to  the  prior  security  which  [602]  Emma  Dickenson  acquired  by  the  means 
thereinbefore  mentioned. 
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The  Appellants  took  two  exceptions  to  tlie  report ;  first,  tliut  the  Master  ought  not 
to  have  found  that  the  securities  of  Euuua  Dickenson  extended  over  the  whole  of  the 
premises  in  the  report  in  that  behalf  mentioned,  and  comprised  the  lawn  on  which 
the  reservoir  therein  mentioned  is  formed,  and  whence  tlie  liouses  in  Cuvendish- 
place  and  Cavendish-crescent  are  sup]ilied  with  water,  and  also  the  house  called  the 
House  of  Protection  or  Ivy  House;  secondly,  tliat  the  said  Master  oui;lit  not  to  have 
found  that  the  security  of  Fournier,  upon  the  House  of  Protection  or  Ivy  House, 
was  subject  to  the  prior  security  which  Ennna  Dickenson  acquired  by  the  means 
thereinbefore  mentioned.  On  the  11th  of  March  1S2G  the  Vice-chancellor  allowed 
the  exceptions.  The  Respondent  tlien  appealed  to  Lord  Lyndhurst,  tlien  Lord  Chan- 
cellor; which  appeal  was  heard  on  the  Iflth  of  November  1828,  when  his  Lordship 
overruled  the  exceptions. 

The  cause  came  on  to  be  heard  before  his  Lordship  on  the  lOtli  of  May  1829, 
when  the  Appellants  declining  to  redeem  the  Respondent  on  the  footing  of  the 
Master's  report,  as  confirmed  by  the  order  made  on  appeal,  it  was  ordered  tiiat  the 
suit  should  be  dismissed  with  costs,  to  be  paid  by  the  plaintiffs. 

The  Appellants  presented  their  petition  of  appeal  from  this  order  of  dismissal, 
which  last-mentioned  appeal  came  to  be  heard  before  Lord  Chancellor  lirougham 
on  the  10th  of  August  1832,  when  the  Appellants  asserted  tliat  they  were  willing  to 
redeem  the  Respondent  on  the  footing  of  the  Master's  report,  so  confirmed  as  afore- 
said ;  and  thereupon,  by  the  decree  of  his  Lordship,  the  decree  of  the  li)th  of  May 
[603]  1S29,  dismissing  the  suit,  was  reversed,  and  it  was  ordered  that  it  sliould  be 
referred  to  the  Master,  to  whom  the  cause  was  referred,  to  take  an  account  of  what 
was  due  to  the  Respondent  as  representative  of  Emma  Dickenson,  for  principal  and 
interest  on  the  security  which  Emma  Dickenson  acquired,  as  in  the  report  mentioned, 
and  to  tax  the  costs  of  the  Respondent;  and  upon  the  Appellants  pa3nng  to  the  Re- 
spondent what  should  be  reported  due  for  such  principal,  interest,  and  costs,  within 
six  months  after  the  Master  should  have  made  his  report,  it  was  ordered  that  the 
Respondent  should  re^assign  the  premises  comprised  in  his  securities,  etc.  to  tlie 
Appellants  ;  but  in  default  of  the  Appellants  paying  to  the  Respondent  what  should 
be  reported  due  as  aforesaid,  the  Appellants'  biU  was  to  stand  dismissed  out  of 
Coui-t,  with  costs  to  be  taxed  by  the  Master  ;  but  in  case  tlie  Appellants  should  redeem 
the  Respondent,  it  was  ordered  that  the  Master  should  take  an  account  of  what  was  due 
to  them  for  principal  and  interest  on  their  mortgage,  and  tax  their  costs  of  suit, 
and  compute  interest  on  what  they  should  have  so  paid  to  the  Respondent,  and  upon 
his  paying  to  tliem  what  should  be  reported  due  to  them  for  principal,  interest,  and 
costs,  together  with  what  they  should  have  paid  to  him,  with  interest  thereon  as 
aforesaid,  witliin  three  months  after  the  Ma-ster  should  have  made  his  report,  it  was 
ordered  that  they  should  reconvey  the  mortgaged  premises,  free  and  clear  from  all 
incumbrances,  etc.  ;  but  in  default  of  the  Respondent  paying  to  the  Appellants  what 
should  be  reported  due  to  them  as  aforesaid,  he  was  thenceforth  to-  stand  absolutely 
foreclosed  as  to  the  mortgaged  premises. 

The  Appellants  appealed  from  the  order  of  the  19th  of  November  1828,  and  from 
the  decree  of  the  10th  [604]  of  August  1832,  except  so  far  as  the  latter  reversed  the 
decree  of  tlie  19th  of  May  1829. 

Mr.  Knight  and  Mr.  Lynch  for  the  Appellants: — It  is  impossible  to  say,  that  the 
words  of  the  agreements  made  with  Mrs.  Dickenson  convey  to  her  a  mortgage  of  the 
whole  of  the  premises.  The  four  houses,  especially  mentioned  by  their  numbers  in 
the  first  agreement,  are  situated  at  one  end  of  the  property.  It  is  a  forced  con- 
struction to  say,  that  the  mortgage  includes  all  the  Somerset-place  property.  The 
reservoir  and  Ivy  House  are  clearly  not  included  in  the  grant.  [Lord  Lyndhurst, 
Lord  Chancellor. — What  is  it  constitutes  a  square?  Is  it  a  row  of  houses.]  I'rimd 
facie  it  is.  [Lord  Lyndhurst. — On  the  contrary,  does  not  the  word  square  primd 
facie  include  the  whole  area  surrounded  by  the  houses,  as  well  as  the  houses  them- 
selves? Lord  Brougham. — Suppose  there  was  a  lease  with  these  words,  "  All  my 
freehold  premises  called  Grosvenor-square,"  might  it  mean  the  houses,  or  the  en- 
closed square,  or  the  houses  plus  the  square?]  That  is  hardly  the  case  here,  which 
more  nearly  resembles  a  lease  conveying  the  houses  numbered  1,  2,  3  and  4,  in 
Grosvenor-square,  and  the  land  and  ground  rents  adjoining.     It  would  be  difficult 
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to  say,  that  a  piece  of  pleasure  ground  divided  by  a.  pavement  and 
a  carriage-road  from  the  houses,  would  pass  under  such  a  conveyance.  Paine 
here  continued  entitled  to  the  exclusive  possession  of  the  Ivy  House  and  reser- 
voir, which  would  make  a  difference  between  this  case  and  the  supposed  case 
of  Grosvenor-square,  for  the  right  of  walking  in  tlie  pleasure  ground  there  is 
reserved  to  the  inhabitants,  who  might  cut  down  any  obstruction  to  the  enjoyment 
of  that  right.  There  was  evidence  taken  in  this  case  before  the  Master,  which  [605] 
is  important  as  ascertaining  the  probable  meaning  of  the  parties.  The  Bath  chair- 
men stated,  that  if  hired  to  go  to  Somersetrplace  they  should  not  stop  at  the  Ivy 
House,  but  go  on  to  the  row  of  buildings  properly  so  called.  The  evidence  is  all  in 
favour  of  the  Appellants,  so  are  the  probabilities  of  tJie  case ;  for  it  is  not  likely 
that  if  Paine  had  deemed  the  whole  of  tlie  land  to  be  already  mortgaged,  he  would 
have  laid  out  any  additional  sum  of  money  in  erecting  the  reservoir  and  the  Ivy 
House  upon  it.  Then,  as  to  the  rule  of  construction.  In  construing  conveyances, 
bonds,  and  other  instruments,  tlie  Courts  correct  certain  words,  however  general, 
when  the  context  of  the  whole  document  requires  such  correction.  The  context  here 
does  require  such  correction  of  particular  expressions,  and  the  evidence  shows  the 
nature  and  extent  of  the  required  correction.  The  fact  of  the  alleged  deposit  of 
the  deeds  with  Emma  Dickenson  in  1813,  is  denied  by  the  Appellants.  It  is  wholly 
inconsistent  with  the  language  of  the  trust.  The  Appellants  therefore  say,  that  no 
equitable  mortgage  was  created  in  her.  [Lord  Brougham. — That  deposit  is  stated 
as  a  fact  in  the  case,  presented  to  us  by  the  Appellant  as  tlie  subject  of  appeal.  If 
you  objected  to  the  statement,  you  should  have  applied  to  have  it  struck  out  of  the 
Appellants'  case.  That  is  always  the  course  in  this  House  ;  else  we  might  be  pro- 
ceeding on  matters  which  were  not  in  evidence.]  But  even  supposing  Mrs.  Dickenson 
to  be  an  equitable  mortgagee  by  deposit  of  deeds,  her  title,  contradicted  a«  it  is  by 
a  written  instrument,  will  not  be  favoured  by  the  Court.  That  doctrine  was  dis- 
tinctly laid  down  in  Ex  parte  Coomhes  (17  Ves.  369  ;  1  Rose,  261),  and  has  lieeu  acted 
upon  ever  since.  There  was  no  adverse  possession  here,  for  Slade,  in  [606]  whose 
possession  the  deeds  were  left,  was  the  solicitor  not  only  of  Mrs.  Dickenson  but  of 
Mr.  Payne.  There  is  no  evidence  beyond  the  fact  that  the  deeds  were  in  his  hands, 
certainly  none  that  he  held  them  as  solicitor  for  Mrs.  Dickenson  and  adversely  to 
Mr.  Payne.  On  the  other  hand,  the  deposit  of  the  contracts  and  the  indenture  made 
between  Payne  and  him  in  August  1815,  gave  him  a  prior  security  over  the  resei-voir 
and  the  Ivy  House,  those  portions  of  Payne's  property,  under  the  description  of  the 
ground  and  building  lying  near  tO'  and  opposite  Somerset  House  and  the  water 
rents,  being  distinctly  mentioned  therein. 

Mr.  Pemberton  and  Mr.  Simkinson  for  the  Respondent: — There  was  clearly  an 
etjuitable  mortgage  effected  by  the  deposit  of  these  deeds,  and  it  is  too  late  for  the 
Appellants  now  to  dispute  that  question.  Then  do  the  agreements  under  which  that 
mortgage  was  made  include  the  Ivy  House  and  tlie  reservoir?  They  do;  for  the 
terms  used  give  as  specific  a  description  of  the  property  as  was  then  capable  of  being 
applied  to  it.  The  doctrine  in  the  case  cited  may  be  admitted,  but  the  equitable 
mortgage  here  is  distinguishable  from  the  one  made  in  that  case,  for  here  it  was 
made  in  conformity  to  and  under  the  provisions  of  a  written  agreement.  The  terms 
employed  in  the  agreement  are  such  as  to  cover  property  of  eveiy  description  "  situ- 
ate and  lying  in  Somerset-place,"  and  the  words  "  Somerset-place  "  include  the  whole 
of  that  property  which  had  formerly  been  known  by  the  name  of  the  Lydes.  Those 
words  cannot  be  restricted  to  the  row  of  houses,  but  must  be  taken  to  refer  to  the  lawn, 
garden-ground,  reservoir,  and  Ivy  House,  all  of  which  formed  part  of  the  land  taken 
by  Payne,  and  constituted  a  portion  of  the  new  district  called  Somerset^[607]-place. 
To  give  a  different  construction  would  be  to  suppose  that  Mrs.  Dickenson  had  con- 
tinued to  make  advances  on  property  which  she  must  have  known  to  be  insufficient 
to  secure  her  repayment.  The  four  dwelling-houses  would  not  have  offered  sufficient 
security,  and  therefore  all  the  property  designated  by  one  general  name  was  charged 
with  the  payment. 

Lord  Brougham. — My  Lords,  I  have  no  doubt  that  the  construction  put  by  the 
Master  upon  these  instruments  when  he  made  his  report  was  right.  The  question 
we  have  to  decide  is,  whether  the  words  used  in  them  are  large  enough  to  convey 
the  Ivy  House  and  the  resei-voir.     The  burden  of  proving  that  they  are  not  large 
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enough  for  this  purpose  lies  on  the  person  who  would  exclude  those  places  from  their 
operation.  Is  there  any  intention  to  except  them  apparent  on  the  facts  of  these 
instruments?  I  think  that  there  is  none.  The  tenns  used  are  as  large  as  they  well 
can  be.  [His  Lordship  read  them.]  Somereet-place  in  these  instruments  seems  to  me 
to  include  the  whole  of  the  area  formerly  called  the  Lydes.  Let  us  try  the  question 
by  a  familiar  instance.  Somerset  House  in  London  supplies  one.  The  expression 
Somerset  House,  used  with  reference  to  the  place  known  by  that  name  in  London,  is 
used  to  designate  the  great  square  or  pile  of  building  in  the  Strand  ;  but  it  most 
certainly  also  includes  the  open  space  tliere  in  the  centre  of  which  the  statue  is 
situated.  If  any  of  your  Lordships  should  be  asked  where  the  Treasurer  of  the  Navy 
lived,  you  would  probably  answer,  "  in  Somerset  House ;"  you  would  in  that  answer 
intend  to  include  the  whole  site  of  the  buildings.  Yet  it  would  be  said,  according 
to  this  argument,  that  the  meaning  of  tJie  answer  must  be  confined  to  the  house 
alone,  [608]  for  that  otherwise  it  would  not  be  properly  described.  Now  it  seems  to 
me  that  the  mortgagor  here  used  the  words  in  both  senses,  "  all  and  every  other  my 
houses,  lands,  hereditaments,  and  fee-farm  or  ground-rents  adjoining  to  the  said 
unfinished  messuages."  The  question  then  is,  does  the  land  in  question  lie  in  Somer- 
set>place,  and  is  it  adjoining  to  those  messuages?  On  referring  to  the  description 
and  comparing  it  with  the  plan,  it  does  appear  to  lie  in  Somerset^place,  and  it  does 
adjoin  the  unfinished  premises.  But  then  it  is  said  that  it  is  unlikely  that  a  iiouse 
of  the  description  of  the  Ivy  House,  and  at  this  distance  from  the  rest  of  the  build- 
ings, and  forming  part  of  property  of  this  pet'uliar  kind,  should  pass  under  these 
general  words  without  a  particular  specific  description.  The  answer  is,  that  in 
1808  all  these  buildings  and  the  reservoir  did  not  exist,  and  no  one  who  had  then  the 
property  could  dream  of  such  a  thing  as  the  reservoir  or  the  Ivy  House  being  built. 
The  building  of  tluit  house  was  not  then  even  in  contemplation,  and  that  was  the 
sufficient  reason  why  it  and  the  reseiToir  were  not  specifically  mentioned.  But 
unless  the  mortgagor  had  excepted  any  buildings  lie  might  after-wards  erect,  these 
words  would  be  sufficient  to  carry  the  house  and  the  reservoir  whenever  tliey  might 
be  erected.  It  is  said  that  he  would  not  be  likely  to  lay  out  any  money  if  he  thought 
there  was  a  mortgage  already  existing  on  what  he  was  about  to  build.  But  that  is  not 
so,  for,  having  the  equity  of  redemption,  he  would  be  benefited  by  the  amount  of 
the  increased  value  of  the  property,  and  would  be  the  more  able  to  pay  off  the  mort- 
gage. If  the  road  had  been  a  frequented  road,  and  a.  measured  boundary  had  at  that 
time  existed  so  as  to  cut  oft'  the  narrow  slip  of  ground  on  which  the  Ivy  House  is 
built,  [609]  that  house  and  tlie  reservoir  might  have  been  excluded  ;  but  all  we 
know  is,  that  tliere  was  then  an  open  space  of  waste  ground,  and  that  there  was 
nothing  to  form  a  natural  boundary  separating  any  one  part  of  that  space  from 
any  other  part  of  it.  Why  then  was  he  to  exempt  the  strip  of  ground  from  the 
operation  of  the  deedl  If  the  road  now  in  existence  had  been  then  made,  and  the 
wall  at  present  separating  the  Ivy  House  from  the  road  had  been  then  built,  I  should 
say  that  that  might  be  suflScient  to  found  the  argument  now  employed  :  but  at  the 
time  that  this  agreement  was  made,  nothing  whatever  existed  as  a  natural  boundary, 
and  there  was  nothing  to  distinguish  the  watercourse  or  the  strip  of  ground  on 
which  the  Ivy  House  has  since  been  built  from  the  rest.  I  really  have  no  doubt  whatr 
ever  tliat  tlie  language  used  in  the  agreements  was  meant  to  charge  the  whole  of 
the  property  in  the  Somerset-place,  and  that  the  burden  of  proof  is  on  the  other 
side,  to  show  the  exemption  of  these  portions  of  it  from  that  cliarge.  There  is  no 
exception,  nor  any  intention  of  exception  manifested,  and  I  therefore  think  that  tlie 
Master  came  to  a  right  conclusion,  and  that  tlie  judgment  of  the  Court  Ijelow  should 
be  afiirmed.  But  under  all  the  circumstances  of  the  case,  as  I  think  that  there  is 
some  hardship  in  it,  I  should  recommend  your  Lordships  to  aflfirm  it  without 
costs. 

Lord  Lyndhui-st  (Lord  Chancellor)  concurred. 

Judgment  affirmed  accordingly. 
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[610]  APPEAL 

From  the  Court  of  Session. 

JOHN  SWAN,  JOHN  CARRUTHERS,  JOHN  POOL,  and  JAMES  MARTIN,— ^/;pe/- 
lants ;  ALEXANDER  BLAIR,  Treasurer  of  the  Governor  and  Company  of  the 
Bank  of  Scotland, — Respondent. 

[Mews'  Dig.  iv.  150,  224;  xiii.  1919,  suh  nom.  Swan  v.  Bank  of  Scotland, 

S.C.  10  Bli.  N.S.  627.] 

W.  M.  and  others  bound  themselves  by  bond,  jointly  and  severally,  to  pay  to  tlie 
Bank  of  Scotland  such  sums  as  should  be  drawn  out  by  W.  M.,  or  be  due  from 
him,  on  a  cash  credit  opened  by  the  bank,  in  his  name;  and  the  certificate  of 
the  bank  accountant  was  to  be  held  sufficient  to  ascertain  the  balance  due, 
and  to  warrant  execution  of  law  for  such  balance  (not  exceeding  £5000) 
against  the  obligors.  W.  M.  drew  on  the  bank  by  orders,  written  on  un- 
stamped paper,  payable  to  bearer  ;  and  though  these  drafts  purported  to  be 
issued  in  the  town  where  the  bank  was  situated,  they  were  in  fact  drawn 
and  issued  at  a  place  more  than  ten  miles  distant,  and  were 
also  post-dated,  and  the  bank  agent  knew  that  they  were  wrong  dated  in 
point  of  place  and  time.  W.  M.,  having  become  insolvent,  was  found  to  owe 
to  the  bank  on  the  cash  credit  account  upwards  of  £4000,  as  certified  by 
the  bank  accountant,  and  for  that  debt  the  bank  put  the  bond  in  suit  against 
his  co-obligors. 

Held  by  the  Lords  (revei-sing  the  decree  of  the  Court  of  Session),  that  no  obliga- 
tion arose  on  the  bond  to  pay  any  balance  alleged  to  be  due  on  drafts  so  drawn 
and  issued,  contrary  to  the  provisions  of  tlie  Stamp  Act,  55  Geo.  3,  c.  184,  s. 
13,  which,  in  addition  to  penalties  on  the  parties  offending,  declares,  more- 
over, that  a  banker  shall  not  be  allowed  any  money  paid  on  such  drafts  in 
account  against  the  drawer  or  his  representatives. 

The  Appellants  were  co-obligors  with  one  William  Martin  in  a  bond,  for  securing 
to  the  Bank  of  Scotland  [611]  repayment  of  monies  advanced  to  W.  Martin  by  the 
bank,  or  its  agents.  W.  Martin  became  insolvent  in  1831,  and  the  Respondent  on 
behalf  of  tlie  bank  took  proceedings  on  tlie  bond,  and  gave  against  the  Appellants  a 
charge  for  payment  of  upwards  of  £4300,  alleged  to  be  due  to  the  bank  in  respect  of 
the  said  advances  of  money,  together  with  a  penalty  of  £2000  mentioned  in  the 
bond.  The  Appellants  presented  to  the  Court  of  Session  a  bill  of  suspension  of  the 
charge,  and  the  appeal  is  against  interlocutors  pronounced  in  that  action.  (The  case 
is  reported  13  Shaw,  Dunlop,  and  Bell,  403.)  The  facts,  as  collected  from  the  plead- 
ings, were  these: — Mr.  William  Martin,  writer  in  Lockerbie,  which  is  upwards  of 
ten  miles  distant  from  Dumfries,  besides  practising  as  a  writer,  carried  on  from 
the  year  1819  to  1831  a  considerable  business  as  a  discounter  of  bills,  but  not  having 
sufficient  capital  of  his  own  to  maintain  this  trade,  he  obtained  accommodation  from 
the  Ba.nk  of  Scotland  at  their  office  in  Dumfries,  by  giving  them  bonds  of  caution 
for  cash  credit.  The  first  of  these  bonds  w^as  granted  in  the  year  1819  for  £600,  and 
the  Appellant  Swan  was  one  of  the  obligors.  W.  Martin  afterwards  requiring  a 
further  credit,  a  new  bond  was  granted  in  September  1825,  in  which  all  the  Appel- 
lants and  other  persons,  since  deceased,  became  co-obligors  witli  W.  Martin.  This 
bond  was  in  the  common  form  of  cash-credit  bonds,  and,  as  far  as  it  is  material  to 
set  it  forth,  was  in  tlie  following  terms:  "  We  [obligors'  names  and  descriptions]  in 
consideration  of  a  credit  of  £10,000  sterling,  given  by  the  directors  of  the  Bank  of 
Scotland  to  us,  on  cash-account,  in  name  of  me,  W.  Martin,  with  the  said  bank,  at 
the  office  thereof  in  Dumfries,  etc.,  do  hereby  bind  and  oblige  ourselves,  conjunctly 
and  severally,  etc.,  to  pay  to  the  said  bank,  and  to  [612]  tlieir  treasurer  for  their  be- 
hoof, etc.,  all  such  sums,  not  exceeding  £10,000  sterling,  as  shall  be  drawn  out  from 
the  said  bank  by  me,  W.  Martin,  or  as  may  be  contained,  due,  paid,  payable  or  claim- 
able on  any  drafts,  orders,  bills,  promissory  notes,  receipts,  guarantees,  letters, 
obligations  and  documents  whatever,  drawn,  accepted,  granted,  indorsed,  or  any  how 
signed  by  me  the  said  William  Martin,  or  on  my  procuration,  or  liable  on  me  by  any 
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legal  construction,  and  whether  discounted  or  paid  to  uio  the  said  William  Martin, 
or  to  any  other  party,  or  retired  by  the  said  bank,  or  otherwise  tjiken  or  holden  by  or 
for  the  said  governor  and  company,  all  thereby  ipso  facto  to  be  due  hereon,  and  charge- 
able to  the  said  cash  account,  and  of  all  such  sums  hereon,  to  make  payment  afore>- 
said,  whenever  required,  with  legal  interest,  etc.,  together  also  with  .£2000  sterling 
of  liquidate  penalty  in  case  of  failzie,  etc.  ;  and  any  account  or  certilicate  signed  by 
the  principal  accountant  of  the  said  governor  and  company,  or  by  their  agent  and 
accountant  for  the  office  where  the  said  cash  account  may  be  kept,  shall  be  sufficient 
to  ascertain,  specify,  and  constitute  tlie  sums  or  balances  such  as  aforesaid,  to  be  due 
hereon  in  principj\l,  and  thereon  legal  interest  aforesaid,  and  shall  warrant  hereon 
all  executorials  of  law  against  us  conjunctly  and  severally,  for  such  sums  or  balances 
in  principal,  and  thereon  legal  interest  aforesaid,  and  for  the  said  li([uidato  ]>eiialty  : 
Providing  hereby  that  tiie  said  governor  and  company,  and  their  aforesaid,  shall 
not  hereby  nor  by  any  execution  or  process  whatever  to  follow  hereon,  have  more 
from  us  (the  co-obligors)  than  £5000  sterling,  and  tJiereon  legal  interest,  from  the 
date  of  demand,  etc.,  but  these  presents,  without  limitation,  shall  be  available  and 
effectual  against  me  tlie  said  W.  Martin." 

[613]  This  bond  contained  nO'  reference  to  the  bond  given  in  1819,  which  latter 
however  continued  to  be  in  force  and  to  be  operated  upon,  but  the  accounts  were 
kept  distinct.  The  bonds  and  cash  credits  were  arranged,  on  behalf  of  the  bank, 
by  Mr.  Barker,  their  agent  in  the  branch  at  Dumfries,  who,  as  the  Appellants  alleged, 
was  well  acquainted  with  the  way  in  which  Martin  transacted  his  discounting  busi- 
ness, which  was  this:  The  bank  furnished  Martin  with  unstamped  printed  checks  or 
orders,  all  bearing  "  Dumfries  "  as  the  jilace  of  issue,  and  having  blank  spaces  for  the 
sums  and  dates;  Martin  filled  up,  and  issued  at  Lockerbie,  these  blank  drafts  in  the 
course  of  his  business,  and  so  continued  his  operations  on  the  bank  account  from  the 
date  of  the  bond  in  1825  until  his  bankruptcy  in  1831.  He  did  not  carry  on  business 
in  Dumfries.  In  the  bond  he  was  designated  "  W'riter  in  Lockerbie  ;"  and  the  annual 
accounts  furnished  by  the  bank  during  the  currency  of  the  bond  were  titled,  "  State 
of  cash  account  in  name  of  William  Martin,  writer,  Lockerbie,  with  the  Bank  of 
Scotland,  in  books  thereof  at  Dumfries."  The  checks  or  orders  were  used  by  him  in 
discounting  at  Lockerbie,  for  his  own  profit,  bills,  which  were  made  payable  at  the 
Bank  of  Scotland's  office  in  Dumfries,  charging,  besides  a  commission,  a  higher  rate 
of  discount  than  was  charged  to  him  by  the  bank.  The  bills  so  discounted  were 
generally  transmitted  from  Lockerbie,  in  letters  and  parcels  addressed  to  Mr. 
Barker,*  the  bank  agent  at  [614]  Dumfries,  whO'  discounted  such  of  them  as  he  con- 
sidered good,  and  accounted  to  Martin  for  their  proceeds,  returning  to  him  such  bills 
as  he  refused  to  discount.  Martin  frequently  discounted  other  bills,  which  did  not 
pass  into  Barker's  hands,  and  having,  besides  tlie  discounting  of  bills,  a  variety  of 
miscellaneous  transactions  in  the  line  of  his  business,  he  used  the  bank  drafts  for 
these  general  purposes,  sometimes  sending  them  by  a  messenger  from  Lockerbie  to 
Dumfries,  and  getting  back  the  cash  from  Barker;  and  he  often  gave  such  drafts  to 
third  parties  for  value,  who  afterwards  drew  the  amount  from  the  bank  at  Dumfries. 
Although  all  these  drafts  bore  the  printed  word,  "  Dumfries,"  purporting  to  be  issued 


*  Specimens  of  letters  and  drafts: 
"  John  Barker,  Esq. 
I   enclose  in   mixed  notes  tlie  sum  of 
Draft  by  Mr.  William  Mitchell 

AmO'unt  of   bills,    see   Bill   Book 


Lockerbie,  29  July  1826. 

£721     0  0 

10     0  0 

731     0  0 

1041    10  6 


£1772  10     6 


I  also  enclose  a  draft  on  my  account  for  £1000  sterling,  cash  for  which  you  will 
send   me  by  the  bearer.     I  remain,   etc. 

"  Copy. — Draft  enclosed. 

Dumfries,  .'SI   July  1826. 
"  To  tlie  agent  of  the  Bank  of  Scotland,  Dumfries.     Pay  the  bearer  £1000  sterling, 
and  charge  to  account  of, 

'■  £1000   sterling.  (signed)  Wm.   Martin." 
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there,  they  were  in  fact  issued  at  Lockerbie,  and  many  of  them  were  dated  one  or 
more  days  subsequent  to  the  day  on  which  they  were  actually  issued  or  delivered  by 
Martin.  This  post>dating  of  the  drafts  was  allejjed  by  the  Appellants  to  arise  from 
tlie  circumstance  of  their  not  being  expected  to  be  presented  to  the  bank  until  some 
time  after  they  had  been  delivered  at  Lockerbie,  on  account  of  the  distance.  Most  of 
the  drafts  were  made  simply  payable  to  the  "  bearer,"  but  some  of  tliem,  given  to  third 
parties  for  value,  were  made  payable  to  particular  individuals,  named  in  the  drafts. 

The  accounts  of  these  transactions  between  Martin  and  the  bank  agent  at  Dumfries 
were  settled  and  [615]  doquetted  annually,  and  the  vouchers  delivered  up  ;  as  thus, 
"Dumfries,  6th  April  1830.  This  account  settled,  vouchers  exchanged,  and  the  balance 
of  £2687  4s.  id.  brought  to  the  debit  of  new  account  at  1st  ultimo'.  Signed  William 
Martin."  So^  also  the  account  ending  the  28th  February  1831  was.  settled  on  the  13th 
of  Ajiril  following,  and  the  vouchers  mutually  exchanged,  leaving  then  a  balance  of 
£3266  14s.  4d.  to  the  debit  of  the  account. 

Martin  became  bankrupt  in  July  1831,  and  Mr.  Barker  was  appointed  trustee 
on  his  sequestrated  estate.  The  whole  balance  due  by  liim  to  tlie  bank,  as  ascertained 
by  the  certificate  of  their  agent  and  accountant  for  the  branch  at  Dumfries,  dated 
August  1832,  was  £4709  18s.  3d.,  including  £590  I7s.  alleged  to  be  due  on  foot  of 
the  account  opened  in  1819  ;  and  for  the  wliole  sum  the  bank  was  admitted  to'  rank 
on  tlie  sequestrated  estate.  For  tliis  sum  and  for  the  penalty  in,  the  bond,  the  Re- 
spondent on  behalf  of  the  bank  issued  a  charge,  as  before  mentioned,  against  the 
Appellants.  They  resisted  the  claim,  alleging  in  their  reasons  for  the  bill  of  sus- 
pension, first,  that  they  were  not,  as  obligors  in  the  bond  of  1825,  in  any  way  liable 
for  tlie  balance  alleged  to-  be  due  on  the  separate  bond  of  1819,  and  that  the  Appellant 
Swan,  who  alone  was  obligor  in  that  bond,  was  released  by  the  delay  and  negligence  of 
tlie  bank  in  respect  to  tliat  account ;  seroiully,  that  the}'  were  not  concluded  from  dis- 
puting the  claim  by  reason  of  the  settlement  of  accO'Unts  with  Martin,  or  ranking  of 
the  debt  on  his  sequestrated  estate,  as  these  transactions  took  place  without  notice  to 
tliem  ;  thirdly,  and  chiefly,  that  tlie  whole  transactions  out  of  which  tlie  claim  arose, 
were  in  violation  of  tlie  13tli  section  of  the  Stamp  Act,  55  Geo.  3,  c.  184.  ''  And  for 
the  more  effectually  preventing  of  frauds  and  evasionsi  of  the  duties  hereby  granted 
on  the  bills  of  exchange,  drafts,  [616]  or  orders  for  tlie  payment  of  money,  under 
colour  of  tlie  exemption  in  favour  of  drafts  or  orders  upon  bankers,  or  persons  act- 
ing as  bankers,  contained  in  the  schedule  hereunto  annexed,*  be  it  further  enacted, 
that  if  any  person  or  persons  shall,  after  the  31st  day  of  August  1815,  make  and 
issue,  or  cause  to  be  made  and  issued,  any  bill,  draft,  or  order  for  the  payment  of 
money  to  the  bearer  on  demand,  upon  any  banker  or  bankers,  or  any  person  or 
persons  acting  as  a  banker  or  bankers,  which  shall  be  dated  on  any 
day  subsequent  to  tlie  day  on  which  it  shall  be  issued,  or  which  shall  not  truly 
specify  and  express  the  place  where  it  shall  be  issued,  or  which  shall  not  in  every  re- 
spect fall  witliin  the  said  exemption,  unless  the  same  shall  be  duly  stamped  as  a  bill 
of  exchange,  according  to  this  Act, — the  person  or  persons  so  offending  shall,  for 
every  such  bill,  draft,  or  order,  forfeit  the  sum  of  £100.  And  if  any  person  or  per- 
sons shall  knowingly  receive  or  take  any  such  biU,  draft,  or  order,  in  payment  of, 
or  as  a  security  for  the  sum  therein  mentioned,  he,  she,  or  they  shall,  for  every  such 
bill,  draft,  or  order,  forfeit  the  sum  of  £20.  And  if  any  banker  or  bankers,  or  any  per- 
son or  persons  acting  as  a  banker,  upon  who^m  any  such  bill,  draft,  or  order  shall  be 
drawn,  shall  pay,  or  cause  or  permit  tO'  be  paid,  the  sum  of  money  therein  expressed,  or 
any  part  thereof,  knowing  the  same  to  be  post-dated,  or  know-[617]-ing  that  tlie  place 
where  it  was  issued  is  not  truly  specified  and  set  foi-th  therein,  or  knowing  that  tlie 
same  does  not,  in  any  other  respect,  fall  within  the  said  exemption,  tlien  the  banker 

*  The  exemption  referred  is  in  the  first  part  of  the  schedule  to  the  Act  under  tlie 
head  "  Bills,"  and  is  as  follows :  "  All  drafts  or  orders  for  tlie  payment  of  any  sum 
of  money  to  the  bearer  on  demand,  and  drawn  upon  any  banker  or  bankers,  or  any 
person  or  persons  acting  as  a  banker,  wliO'  shall  reside  or  transact  the  business  of  a 
banker  within  ten  miles  of  the  place  where  such  drafts  or  orders  shall  be  issued,  pro- 
vided such  place  shall  be  specified  in  sucli  drafts  or  orders,  and  provided  tlie  same 
sliall  bear  date  on  or  before  the  day  on  wliicli  the  same  shall  be  issued,  and  provided 
the  same  do  not.  direct  the  pa^-meut  to  be  made  by  bills  or  promissory  notes." 
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or  bankers,  or  person  or  persons  so  ofl'endinij;,  slniJl,  I'ur  ovury  suck  bill,  draft,  or 
order,  forfeit  the  sum  of  £100;  and,  moreover,  shall  not  be  allowed  the  money  so 
paid,  or  any  part  thereof,  in  account  against  the  person  or  persons  by  or  for  whom 
such  bill,  draft,  or  order  shall  be  drawn,  or  Ids,  her,  or  tlieir  executors  or  administra^ 
tors,  or  his,  or  her.  or  their  assignees  or  creditoi-s,  in  case  of  bankruptcy  or  insolvency, 
or  any  otlier  person  or  persons  claiminp:  under  him,  her,  or  them." 

The  bank,  in  tlieir  answer  to  the  bill  of  suspension,  submitted  that  as  tliey  were 
admitted  to  rank  on  the  sequestrated  estate  for  the  whole  debt  charged  for,  the 
suspenders  must  be  held  to  have  acknowledged  that  debt,  and  to  bo  barred  by 
acquiescence  from* insisting  in  the  suspension  ;  that  the  balance  of  .£590  8s.  lieing 
ascertained  by  a  regular  voucher,  the}-  did  not  lose  their  rigiit  thereto  by  delay  or 
negligence;  that  the  whole  balance  charged  for  being  legally  constituted,  not  only 
by  accounts  certified  by  the  bank's  agent  and  accountant,  according  to  the  pro- 
vision in  the  bond,  but  also  by  accounts  tinallj*  settled  and  doquetted  by  the  parties, 
the  allegations  of  the  suspenders  respecting  the  draft,  being  in  violation  of  the 
stamp  laws,  were  irrelevant ;  that  the  operations  of  Martin  with  the  bank  were 
conducted  lawfully  on  the  part  of  the  bank  ;  that  they  did  not  know  that  Martin 
post-dated  or  issued  at  Lockerbie  any  of  the  checks;  that  the  drafts  and  other 
vouchers  having  been  mutually  given  up  at  each  annual  settlement  of  the  accounts, 
it  must  be  presumed  that  a  great  many  of  them  were  lost  or  destroyed,  and  the  allega- 
tions of  the  suspenders  were  [618]  thus  quite  incapable  of  being  proved.  But  even  sup- 
posing it  necessary  for  the  bank  to  found  upon  drafts  or  other  vouchers  which  had 
been  given  up  as  useless,  and  might  have  been  legally  destroyed,  there  would  be  no 
room  for  holding  that  the  draft.s  were  issued  in  violation  of  the  Stanq)  Act,  («•  that 
the  money  paid  ujion  them  could  not  be  recovered  ;  for  tliat  as  Lockerbie  was  ad- 
mitted to  be  only  L'i  miles  from  Dumfries,  Martin's  drafts,  even  if  issued  at  Locker- 
bie, were  within  the  protection  of  the  Act  9  Geo.  4.  c.  49,  s.  15,  enacting  ''  That  from 
and  after  the  passing  of  this  Act,  all  drafts  or  orders  for  payment  of  any  sum  of 
money  to  the  bearer  on  demand,  and  drawn  in  any  part  of  Great  Britain  upon  any 
banker  or  bankers  who  shall  reside  or  transact  the  business  of  a.  banker  within  15 
miles  of  the  place  where  such  drafts  or  orders  shall  be  issued,  shall  be,  and  the  same 
are  hereby  exempted  from  any  stamp-duty  imposed  by  an  Act  or  Acts  in  force  im- 
mediately before  tlie  passing  of  this  Act,  any  thing  in  such  Act  or  Acts  to  the  con- 
traiy  notwithstanding,  provided  the  place  where  such  drafts  or  orders  shall  be  issued 
shall  be  specified  therein,  and  provided  the  same  shall  bear  a  date  on  or  before  the  day 
on  which  the  same  shall  be  issued,  and  provided  the  same  do  not  direct  the  payment 
to  be  made  by  bills  or  promissory  notes." 

The  ca.se  having  been  reported  by  the  Lord  Ordinary  to  the  Lords  of  the  Second 
Division  of  the  Court  of  Session,  their  Lordships  of  that  division,  after  hearing  the 
case  twice  argued,  pronounced  tliis  interlocutor:  "  5th  February  IS^iS. — The  Lords 
etc.,  in  respect  that  the  present  charge  proceeds  only  on  the  bond  of  credit  dated 
in  1825,  sustain  the  reasons  of  suspension  as  to  that  jiortion  of  the  debt  charged  for. 
which  had  been  contracted  under  the  previous  bond  of  credit  dated  in  [619]  1819  : 
suspend  the  letters  simpliciter  to  that  extent,  and  decern,  without  prejudice  to  any 
competent  action  to  be  brought  by  the  chargers  for  recovery  of  the  balance  due 
under  that  previous  bond,  as  efieirs ;  quoad  ultra,  as  to  the  debt  contracted  under  the 
second  bond  above  alluded  to,  and  in  respect  of  the  accounts  doquetted  and  balances 
certified  by  tlie  proper  parties,  repel  the  reasons  of  suspension,  and  find  tlie  lettei-s 
orderly  proceeded,  and  decern  :  find  the  charger  entitled  to  the  expenses  of  ])rocess. 
but  subject  to  modification  :  allow  the  account  to  be'  given  in.  and  when  lodged, 
remit  to-  the  auditor  to  tnx  and  report." 

The  Respondent  lodged  an  account  of  expenses,  and  after  it  had  been  tuved.  the 
Lords  of  the  Second  Division  pronounced  the  following  interlocutor :  "  27th  Fehruarv 
1835. — The  Lords  having  advised  this  amount,  with  the  report  of  the  auditor,  a?)i)rove 
thereof,  and  modify  the  account  to  the  sum  of  £117  I4s.  8d.,  and  decern  for  payment 
of  that  sum  to  the  chargers,  with  dues  of  extract." 

The  appeal  was  against  these  interlocutors. 

Sir  William  Follett  and  Mr.  Stuart  for  the  AppeUants: — The  Court  of  Session 
sustained  the  Appellants'  first  reason  of  suspension  under  which  they  objected  to 
the  bank's  charge,  so  far  as  it  embraced  a  balance  claimed  under  the  bond  of  1819  : 
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but  repelled  the  objections  to  the  whole  charge  on  the  ground  of  its  being  void  under 
the  Stamp  Acts.  This  latter  part  of  the  interlocutor  is  founded  on  a  misconstruc- 
tion of  the  bond,  in  virtue  of  which  the  charge  is  given.  One  leading  argument  for 
the  Respondent,  to  which  the  Court  of  Session  inclined,  was,  that  the  Appellants  were 
not  to  be  viewed  in  this  discussion  as  sureties  for  [620]  Martin,  they  being  co- 
obligants,  and  bound  "  conjunctly  and  severally  "  with  him  for  the  whole  debt.  That 
was  an  erroneous  construction  of  the  bond,  with  reference  botli  tO'  its  terms  and  to 
the  judicial  views  taken  of  similar  instruments  by  tbe  Courts.  The  bond  is  an 
ordinary  bond  of  caution  for  a  cash  account,  so  framed  as  to  make  all  parties  thereto 
co-obligants  to  the  bank,  and  giving  the  bank  a  joint  and  several  claim  against  the 
sureties,  without  first  resorting  to  the  principal,  but  not  otherwise  affecting  their 
general  rights.  Even  if  the  purport  of  the  bond  had  not  been  fully  revealed  upon  tlie 
face  of  it,  still  it  would  have  been  competent  for  the  Appellants  tO'  explain  the  real 
nature  of  the  obligation  by  extraneous  proofs,  Smollett  v.  Bell  (Morr.  12351),  Hume 
V.  Toungsow  (8  Shaw  and  Dunlop,  295) ;  and  so  in  a.  late  case  in  tliis  House,  it  was 
held  that  a  person  bound  as  full  debtor  foi-  another  in  a.  band  for  a  cash  account  was 
a  surety,  and  entitled  to  all  the  equities  as  such  :  Mackenzie  v.  Macartney.  2.'5d  Sep- 
tember 18-'51  (now  reported.  5  Wils.  and  S.  504).  In  the  bond  there  is  no  authority, 
either  express  or  implied,  empowering  Martin  to  waive  or  renounce  auy  legal  defence 
which  might  be  competent  to  the  Appellants  as  cautionere  in  tlie  obligation  ;  yet  the 
Court  below  has,  by  implication,  found  such  a  stipulation  in  tlie  bond,  and  decided 
the  case  upon  that  view,  assuming  a.  general  autJiority  in  Martin  tO'  act  for  the 
cautioners  in  regard  to  the  claim  of  the  Bank.  According  to  the  view  on  which  the 
case  was  decided,  Martin,  by  settling  and  doquetting  the  accounts  and  recognising 
the  claim,  discharged  not  only  the  objection  of  illegality  founded  on  the  Stamp  Acts, 
but  all  other  objections  which  miglit  previously  have  been  competent  against  the 
claim. 

[621]  The  judgment  of  the  Court  below  is  also  founded  on  a  misconstruction  of 
the  Stamp  Acts.  Some  of  the  Judges  of  the  Court  of  Session  seemed  to  be  of  opinion 
that  these  Acts  were  to  be  construed  strictly,  and  that  their  provisions  ought  not  to 
be  extended  to-  cases  not  falling  directly  within  their  enactments.  The  Appellants 
do  not  dispute  this  rule  of  construction,  to  a  certain  extent;  they  even  admit  that 
Acts  of  Parliament  imposing  duties  are  to  be  so  construed  as  not  to  make  any  in- 
struments liable  to  them  unless  manifestly  within  tlie  intention  of  the  legislature. 
But  this  rule  is  not  applicable  tO'  the  present  case,  in,  which  the  question  is  not 
whether  the  drafts  did  or  did  not  require  stamps,  it  being  undeniable  that  they  did  ; 
but  the  Stamp  Acts  must  be  construed  so  as  to  give  full  effect  toi  their  provisions, 
and  any  interpretation  leading  to  an  evasion  of  them  O'Ught  to  be  rejected.  Here 
their  provisions  have  been  directly  violated,  by  a  tacit  arrangement  between  a  third 
party  and  the  bank,  both  contraveners  of  the  statutes.  Thei  bank  had  for  years  been 
enabled,  witli  impunity,  to  conduct  tlie  banking  business  of  a  large  district,  extending 
far  beyond  the  distance  referred  to'  in  tlie  exception  in  the  schedule  tO'  the  Stamp  Act, 
and  had  transactions  to  the  extent  of  some  hundred  thousand  pounds,  in  manifest 
evasion  of  the  Act.  The  provisions  of  an  enactment  intended  for  a.  public  purpose 
cannot  be  waived  by  any  private  arrangement,  even  in  a,  question  between  the  parties 
to  that  arrangement:  paciis  privatorum  publico  jiiri  derugaii  neqmt.  The  case 
as  determined  by  the  Court  of  Session  exhibits  this  anomalous  result,  that  the  bank 
and  Martin  have,  by  a  private  arrangement  in  violation  of  the  Stamp  Act,  not  only 
wiped  away  tlie  effects  of  their  own  illegal  acts,  but  have  rendered  those  acts  binding 
on  third  parties,  and  [622]  excluded  them  from  maintaining  the  objection  on  the 
statute.  The  reason  which  seemed  chiefly  to  prevail  witli  the  Court,  below  was,  that 
the  claim  of  the  bank  was  not  made  upon  the  illegal  drafts  but  upon  the  doquetted 
accounts,  which  were  said  tO'  be  suflScient  evidence  to  support  the  claim,  and  which 
required  no^  stamp. 

The  doquetting  of  the  accounts,  being  the  private  act>s  of  Martin  and  of  the  bank, 
is  not  obligatory  upon  the  Appellants.  As  furnishing  a,  cjaim  against  Martin,  tlie 
doquetted  accounts  may  or  may  not  be  sufficient;  but  the  Appellants  are 
in  a  very  different  situation,  and  they  repudiate  the  doquet.  as  being  res 
inter  alios  acta.  This  view  of  the  case  casts  the  Respondents  back  upon 
the  original  account,  which  they  cannot  prove  except  by  the  original  drafts,  which 
are  subject  to  the  Appellants'  objection.     Tlie  settled  accounts,  which  are  alleged  to 
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constitute  an  acknowledgment  of  the  debt,  do  not  remove  the  illegality  in  the  original 
contraction  of  a  debt.  The  acknowledgment  of  a  debt  merely  i)revents  the 
operation  of  the  Statutes  of  Limitation  ;  the  original  evidence  of  the  obligation  re- 
mains unafi'ected  ;  any  defect  in  it  cannot  be  cured  by  the  bare  acknowledgment  of  a 
debt;  an  acknowledgment  will  not  make  that  good  whicli  was  bad  originally  :  ('ustlt- 
man  v.  Ray  (2  Bos.  and  P.  383). 

As  the  settled  accounts  specially  refer  to  the  drafts,  that  reference  subjects  the 
drafts  to  inquiry,  and  then  arises  the  objection  on  the  Stamp  Act,s.  Whore  the 
written  instrument  cannot  be  read  in  evidence,  it  freiiuently  happens  that  other 
evidence  may  be  resorted  to;  but  that  evidence  must  Iiave  no  reference  to  the  re- 
jected instrument,  or  at  least  must  be  sufficient  [623]  without,  calling  it  in  aid.  The 
reference  made  in  the  doquetted  accounts  to'  the  drafts,  renders  it  competent  to  tlie 
Appellants  to  demand  an  inquiry  as  tO'  the  nature  of  the  drafts,  which  confessedly 
form  the  elements  of  the  bank's  claim  ;  e\'en  if  the  doquetted  accounts  were  to  be  re- 
garded SL&  prima  facie  proofs  of  a  legal  debt,  still  it  would  Ijc  competent  for  the  A]ipel- 
lants  to  disprove  the  debt  by  showing  that  the  original  consideration  was  illegal. 

Witli  respect  to  the  Respondents'  plea  of  the  protection  of  the  Act  9  Geo.  4,  c.  4i). 
s.  15,  the  effect  of  that  was  merely  to  extend  tlie  distanc-e  for  the  ojieration  of  the 
exemption  from  10  to  15  miles.  That  provision  does  imt  repeal  or  aft'ect  in  any 
way  the  express  enactments  in  the  prior  Stamp  Act  as  to  the  necessity  of  the  draft 
bearing  the  true  place  of  drawing — bedng  dated  on  the  day  on  which  it  was  issued, 
and  being  alone  made  payable  to  tlie  bearer  on  demand.  It  is  the  want  of  these 
requisites,  and  the  violation  of  these  standing  provisions,  whicli  form  the  grounds 
of  the  Appellants'  objections  ;  and  these  objections  are  in  no  way  altered  by  the 
general  provision  of  the  statute  referred  to. 

The  Attorney-General  (Sir  J.  Campbell),  and  Dr.  Lushington  for  the  Respondents: 
— With  the  exception  of  the  objection  founded  on  the  stamp  laws,  there  is  no  other 
ground  for  maintaining  tliat  the  principal  interlocutor  appealed  from  is  erroneous. 
so  far  as  it  is  favourable  to  the  Respondents.  The  bond  expressly  declares  that  an 
account  or  certificate,  signed  either  by  the  bank's  principal  accountant,  or  by  the 
agent  and  accountant  for  the  office  w^here  the  cash  account  is  kept,  shall  be  sufficient 
to  ascertain  and  constitute  the  balance  against  the  co-[624]-obligors.  As  the  balance 
now  charged  for  is  thus  ascertained,  there  is  no  room  for  objecting  tO'  the  regularity 
of  the  charge.  The  Appellants  have  not  attempted  to.  show  that  any  part  of  the  debt, 
for  which  the  interlocutor  finds  them  liable,  was  not  truly  advanced  to  Martin  on 
the  faith  of  the  bond.  On  the  contrary,  in  the  reasons  of  suspension  tlie  Apiiellants 
state  that  the  whole'  balance  charged  for  is  composed  of  money  jiaid  by  the  Re- 
spondents, or  their  agent,  on  drafts,  which  the  Appellants  allege  to  be  in  violation  of 
the  stamp  laws.  If  tlierefore  the  objection  founded  on  the  stamp  laws  be  shown  to 
be  untenable,  no  other  ground  remains  upon  which  the  Apjicliaiits  can  demand 
an  alteration  of  the  interlocutor. 

Under  the  circumstances  of  this  case,  it  is  impos,sible  to  maintain  that  any  part 
of  the  debt  charged  for  is  liabSe  tO'  objection  under  the  stamp  laws.  By  the  Act  !l 
Geo.  4,  c.  49,  s.  15,  the  exemption  previously  conferred  upon  orders  drawn  on 
bankers  residing  within  10  miles  of  the  place  of  issue,  was  extended  to  orders  upon 
bankers  residing  within  15  miles.  Even  supposing  all  the  other  obstacles  in  the  way 
of  the  Appellants  tO'  be  got  over,  they  would  find  the  utmost  difficulty  in  showing 
that  any  part  of  tlie  balance  now  charged  for  arises  from  operations  anterior  to 
that  statute.  If,  as  the  fact  is,  Lockerbie  is  within  15  miles  of  Dumfries,  it  follows 
that  ever  since  the  passing  of  this  Act  it  has  Ijeen  quite  lawful  to  pay  at  nuinfries  un- 
stamped drafts  issued  at  Lockerbie. 

But  the  conclusive  answer  tO'  iill  the  allegations  of  the  Appellant  is,  that  the  Re- 
spondents have  nO'  occasion  to  found  upon  the  drafts  at  all.  Inde])endentlv  of  the 
certified  account,  which  sets  forth  only  the  sums  truly  advanced  by  the  Res]jondenta, 
the  charge  is  fully  supported  by  the  annual  doquets  under  the  hand  of  [625]  Martin 
himself,  or  of  his  authorised  agent.  Supposing  that  the  question  had  arisen  be- 
tween the  Respondents  and  Martin,  it  would  liave  been  in  vain  for  him,  in  the  face  of 
his  own  doquets,  tO'  have  founded  on  the  allegations  now  brougiit  forward  by  the 
Appellants.  Wlien  the  account  was  settled  by  the  doquet,  dated  Kith  April  1831, 
the  drafts  and  other  vouchers  previously  granted  by  Martin  were  givea  up,  the 
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balance  due  by  liim  being  sufficiently  vouched  by  the  doquet  affixed  to  the  account. 
The  drafts  in  question  not  being-  founded  on  by  tlie  Respondents,  and  not  being 
necessary  as  vouchers  to  support  the  charge,  tlie  Court  was-  not  called  upon  to  look 
at  them  at  all.  As  to  tlie  drafts  themselves,  it  was  uot.  alleged  by  the  Appellants 
that  they  laboured  under  any  such  ex-fa^ie  objection,  as,  if  they  had  been  founded  on 
in  judgment,  would  have  rendered  it  necessary  for  the  Court  to  reject  them.  There 
being  nO'  room  for  setting  aside  the  doquet,  on  the  ground  that  the  balance  struck  was 
not  warranted  by  the  real  pecuniary  transactions  between  the  parties,  there  could  be 
no  occasion  for  tlie  Court  interfering:  Barnes  v.  HedJey  (1  Campb.  157  and  ISO. 
S.  C.  2  Taunt.  184).  Although  the  original  transaction  in  that  ca,se  was  tainted 
with  usury,  the  Court  felt  themselves  bound  to  give  effect  to  a  subsequent  obligation 
to  pay  the  principal  sum  actually  advanced,  with  interest.  Supjiosing  the  Appel- 
lants entitled  to  assume  the  character  of  sureties  only,  tliere  is  no  ground  for  making 
any  distinction  between  them  and  the  principal  debtor.  It  is  not  even  alleged  that 
the  doquets  were  collusivelj-  arranged  laetween  tlie  Respondents  and  Martin,  or  that 
he  was  disabled  from  granting  them.  Under  such  circumstances  the  Apipellants  are 
bound  by  the  doquets.  [626]  The  annual  settlement  of  the  account  being  a  matter 
of  ordinary  practice  in  aU  tlie  Scotch  banks,  there  was  no  occasion  to  call  upon  the 
Appellants  to  be  present.  It  ought  to  be  particularly  observed  tliat  by  the  bond 
charged  upon,  the  cash  account  is  appointed  "'  to  be  kept  in  the  name  of  me  the  said 
W.  Martin,  and  the  co-ohligants  bind  themselves  for  all  such  sums  not  exceeding 
£5000  as  sliall  he  drawn  out  from  the  said  bank  b}'  me  the  said  W.  Martin,  or  as 
may  be  contained,  due,  paid,  payable,  or  claimable  on  any  drafts,"  etc.  (see  the  bond, 
unte,  p.  611).  There  is  no  otlier  individual  than  Martin  entitled  tO'  operate  upon 
the  cash  account.  The  Appellants  consented  to^  be  bound  by  liis  operations,  and 
therefore  he  bound  them  by  his  annual  doquets,  equally  as  by  any  other  operation 
under  the  cash  account. 

Another  and  a  sufficient  answer  to  any  objection,  as  to  the  debt  due  under  the 
bond,  is  afforded  by  the  fact  tliat  the  Respondents  have  been  duly  ranked  on  the 
sequestrated  estate  of  Martin  for  the  sum  for  which  tlie  charge  has  been  proceeded 
on  by  the  interlocutor.  In  the  Scotch  case  of  Dickson  v.  Barbour  (6  Shaw  and  D. 
856),  it  was  held  that  cautioners  for  a  composition  under  a  sequestration  are  not 
entitled  to  dispute  the  validity  of  debts  ranked  on  the  estate.  Tlie  Respondents  are 
at  a  loss  to  discover  upon  what  principle,  while  tlie  decree  of  ranking  remains  un- 
challenged, the  Appellants,  as  the  cautioners  of  Martin,  can  competently  maintain 
that  the  debt  for  which  the  Respondents  have  been  so  ranked  is  not  truly  due. 

Sir  William  FoUett,  in  his  reply,  admitted  the  extensive  influence  which  a 
reversal  of  the  decree  of  the  [627]  Court  of  Session  might  exercise  on  the  banking 
system  of  cash  credit  hitherto  pursued  in  Scotland,  but  contended  that  the  obligations 
of  the  Stamp  Act  were  imperative  as  to  the  bank,  and  decisive  of  the  illegality  of  the 
drafts  issued  by  Martin,  upon  which  the  whole  question  turned. 

Besides  the  cases  already  mentioned,  and  others  which  are  commented  on  in  the 
judgment,  reference  was  made  in  the  arguments  on  both  sides  to  Scott  v.  Gill  more 
(3  Taunt.  226;  but  see  Spencer  v.  Smith,  3  Camp.  9),  Preston  v.  Jackson  (2  Stark, 
237),  Waters  v.  Brogden  (1  You.  and  J.  457),  and  to  the  cases  cited  by  Mr.  Coventry  in 
his  book  on  tlie  Stamp  Acts,  pp.  78  and  79,  and  by  Mr.  Chitty  on  Stamp  Laws,  p.  47. 

Lord  Brougham  said  he  would  take  time  to  consider  the  case  before  he  recom- 
mended a  decision,  and  he  would  then  deliver  his  opinion  in  writing,  for  the 
satisfaction  of  botli  parties,  who,  in  common  witli  the  moneyed  and  mercantile 
interests  of  Scotland,  seemed  to  look  to  the  determination  of  this  appeal  as  a  precedent 
of  considerable  importance  to  that  country. 

Lord  Brougham  this  day  (July  6)  read  his  written  judgment,  as  follows: — My 
Lords,  the  Scottish  Banks,  both  public  and  private,  have,  for  more  than  a  century 
past,  been  in  the  practice  of  granting  accommodation  tO'  their  customers  by  way  of 
cash  credits.  It  consists  in  the  opening  of  an  account  to  a  certain  limited  amount 
with  a  customer,  on  his  finding  good  security  for  any  balance  which  may  at  any 
time  of  settlement  be  found  due.  Upon  this  credit  he  operates  by  drafts  on  the  bank, 
and  these  are  honoured  up  to  the  specified  [628]  amount  of  credit  during  the  whole 
period  of  the  party's  occasion  for  tliis  accommodation.  Interest  is  charged  on  the 
sums  actually  drawn,  and  thus  the  party  only  pays  for  what  he  actuallv  uses,  while  he 
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runs  no  risk  of  keeping  money  by  liim  beyond  the  occasions  of  the  day ;  and  Uio  bank 
runs  little  or  no  risk,  because,  besides  the  surety's  liability,  it  has  "onstant  means 
of  knowing  the  nature  of  the  customer's  dealings,  and  of  inferring  thence  the  state  of 
his  circumstances. 

These  credits  are  used,  not  only  by  traders,  but  by  persons  in  any  other  occupation 
or  profession,  requiring  supplies  of  money  to  a  moderate  amount,  as  cattle  dealers, 
agents,  and  writers,  and  sometimes  even  by  private  individuals  living  on  their  means. 
W.  Martin  obtained  a  credit  of  this  description  with  the  Bank  of  Scotland  in  June 
1819,  and  gave  a  bond  for  securing  £600,  in  which  he  was  joined  by  Mr.  Swan,  one 
of  the  Appellants,  and  others,  formally  and  nominally  as  principal  co-obligors,  but  in 
reality  as  his  sureties.  In  September  1825  this  credit  was  extended  to  £10,000. 
and  the  Appellants  joined  in  a  second  bond,  whereby  tlie_y  became  liable  in  the  same 
manner  with  W.  Martin,  but  to  the  extent  of  £5000,  for  all  such  money  as  should  be 
drawn  out  from  the  said  bank,  or  its  agency  office,  at  Dumfries,  or  as  may  be 
respectively  owing,  due,  paid,  payable,  or  claimable  on  any  drafts,  orders,  bills, 
notes,  receipts,  guarantees,  letters,  obligations,  or  documents  whatever,  drawn, 
accepted,  granted,  indorsed,  or  any  how  signed  by  W.  Martin,  or  on  his  procuration, 
or  liable  on  him  by  any  legal  construction,  and  chargeable  to  the  said  account.  And 
it  was  further  stipulated  by  the  bank  in  this  bond,  that  any  "  account  or  certificate, 
signed  by  tlieir  principal  accountant,  or  by  their  agent  at  Dumfries,  should  [629]  be 
sufficient  to  ascertain,  specify,  and  constitute  the  sums  or  balances  to  be  due  on  prin- 
cipal and  interest,  and  should  warrant  all  execution  of  law  against  the  obligors 
jointly  and  severally  for  such  sums  and  balance  "  (see  extracts  from  the  bond,  ante,  p. 
611).  "  * 

W.  Martin  continued  to  operate  on  this  credit  until  he  became  insolvent,  and  was 
sequestered  in  1831,  when  a  balance  of  £1378  Os.  lid.  principal,  and  £326  10s.  2d. 
interest,  appeared  due  upon  the  account.  The  sureties  or  cautioners  were  sued  upon 
the  bond,  and  it  was  stated  by  them  that  the  manner  of  drawing  had  been  chiefly  in 
two  ways  :  W.  Martin  had  sometimes  sent  letters  from  Lockerbie,  where  he  resided, 
to  the  ba.nk  agent  at  Dumfries,  directing  him  to  send  him  money  to  a  specified 
amount  by  the  bearer  ;  and  sometimes  he  had  discounted  bills  and  entered  into  other 
transactions  with  various  persons  at  Lockerbie,  and  given  them  drafts  on  the  bank  or 
bank  agent.  In  order  to  save  the  stamp  duty,  it  is  alleged  that  he  made  them  jjaj'able 
to  bearer  on  demand;  but  as  Lockerbie  is  said  to  be  beyond  the  distance  of  the  ten 
miles  specified  by  the  Stamp  Act,  he  dated  the  drafts  or  checks  at  Dumfries,  and 
generally  post-dated  them,  as  if  drawn  tlie  day  wlien  the  liolders  might  present  them 
for  payment  at  the  bank  office.  Doquets  and  balances  certified  by  both  the  accountant 
and  agent  were  regularly  made  and  produced,  and  the  cause  was  reported  upon  cases 
by  the  Lord  Ordinary  to  the  Lords  of  the  Second  Division,  who  directed  a  hearing 
in  presence,  and  then  decided  tliat  the  suit  being  brought  only  on  the  second  bond 
(that  of  1825),  the  Respondents  could  not  recover  on  the  bond  of  1819  in  this  action, 
but  their  Lordships  decreed  in  their  favour  upon  the  former  instrument. 

Nothing  here  turns  upon  the  form  of  the  action,  [630]  which  was  a  suspension  of 
a  charge  given  by  the  bank  on  the  bond.  The  matters  before  stated  as  tO'  the  transac- 
tions were  averred,  and  the  facts  alleged  by  the  parties  being  in  many,  indeed  in  most, 
particulars  denied  on  eitlier  side,  nothing  is  tO'  be  taken  for  concluded  or  ascertained 
by  the  process,  but  the  Respondents  were  sufficiently  confident  in  their  grounds  of 
law  to  let  tlie  case  be  determined  upon  the  fact  of  admitting,  for  argument's  sake,  the 
allegations  of  tlie  Appellants;  and  as  it  was  on  this  assumption  that  tho  Court> 
decided,  so  it  is  upon  this  that  the  appeal  is  brought,  and  that  your  Lordships  are 
called  upon  to  deteniiine  the  case. 

It  is  to  be  regretted  that  some  steps  had  not  been  taken  to  ascertain  tlie  f.acts,  the 
more  especially  as  the  matter  of  law  was,  in  the  estimation  of  the  Court  Ijelow, 
sufficiently  difficult  to  require  cases  and  a  hearing  in  presence.  It  does  not  seem 
that  any  difficulty  could  liave  attended  this  settlement  of  the  facts,  for  nothing 
material  was  in  dispute,  except  tlie  fact  of  the  drafts  having  been  such  as  the 
Appellants  contend  they  were,  viz.  payable  at  Dumfries,  and  drawn  at  Lockerbie,  of 
their  having  been  issued  to  parties  wliom  W.  Martin  was  paying  money  to, 
of  Lockerbie  being  above  the  legal  distance,  and  of  the  bank's  agent  being  aware  of 
all  this;  the  facts  probably  being  denied,  only  for  form's  sake,  and  whicli  probably 
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would  have  been  admitted,  or  at  least  easily  substantiated,  if  contested.  What 
part  of  the  balance  was  made  up  of  money  obtained  on  the  drafts,  and  what  part 
on  letters  sent  for  money  to  be  transmitted  from  Dumfries  by  W.  Martin's  messenger, 
might  probably  have  been  ascertained  with  equal  ease;  and  tliese  are  the  only  facts  in 
the  case.  The  consequence  of  settling  these  things  would  have  been,  that  should  the 
point  of  law  be  decided  against  tlie  Respondents,  the  cause  [631]  would  have  been  at 
an  end.  Whereas,  if  your  Lordships  reverse  this  decision,  a.  new  litigation  will  be 
necessai-y  in  case  the  chargers  deny  the  suspenders'  allegations.  However,  we  have  to 
deal  with  the  case  as  it  is  now  before  us,  and  I  regret  to  find  that  I  cannot  come  to  the 
conclusion  at  which  the  learned  Judges  below  liave  arrived.  On  the  contrary,  I  really 
hold  it  to  be,  without  any  reasonable  doubt,  clear,  that  upon  the  facts  which  the  case 
for  the  Kespondents  assumes  to  be  those  of  the  cause,  the  bank  could  not  recover  upon 
this  bond. 

The  whole  question  arises  out  of  and  turns  upon  the  Stamp  Act  (55  Geo.  3,  c.  184. 
s.  13),  and  we  may  at  once  lay  out  of  view  all  that  portion  of  the  alleged  balance  or 
debt  which  arose  from  letters  or  orders,  such  as  those  set  forth  in  the  cases,  namely, 
directions  given  at  Lockerbie  in  writing  to  the  bank  agent  to  send  W.  Martin  sums  of 
money ;  I  do-  not  consider  that  these  are  drafts  or  orders  for  the  payment  of  money  at 
all.  They  are  directions  to  send  money  to  the  party  who  either  has  it  in  the  bank  or 
takes  it  on  credit  from  the  bank  ;  they  are  not  negotiable  instruments  at  all,  and  they 
are  not  issued,  therefore  they  do'  not  come  within  tlie  description  of  instruments 
requiring  a  stamp,  and  they  do  not  fall  in  any  way  within  the  provisions  of  the  13th 
section  of  the  Act.  But  we  are  to  consider  the  point  argued  and  decided  below, 
whether  upon  a  balance  arising  out  of  sums  paid  by  the  bank  to  the  bearers  of 
unstamped  cheques,  issued  at  Lockerbie,  beyond  the  privileged  distance,  the  agent 
who  honoured  those  cheques  being  cognizant  of  the  distance  and  of  the  place  of  issue, 
the  co-obligors  or  sureties  in  William  Martin's  lx)nd  of  1825  were  liable  tO'  make 
good  William  Martin's  deficiency,  in  other  words,  to  pay  the  debt  found  due  and 
arising  out  of  [632]  such  dealing.  Now  it  must  first  of  all  be  observed,  that  it  seems 
mainly,  though  not  exclusively,  to  be  the  ground  upon  which  the  Respondents  rest 
their  case,  and  the  Court  below  their  judgment,  that  the  bondsmen  liad  bound  them- 
selves b}-  the  certificate  of  the  accountants  or  agents  of  the  bank,  and  that  whatever 
balance  those  persons  should  certify  due  was  to  be  regarded  as  the  true  balance  for 
which  the  bondsmen  were  liable  to  the  bank.  This  argument  seems  to  admit  that, 
but  for  such  a  special  provision  between  the  parties,  the  want  of  a  stamp  would  be 
fatal,  but  certainly  something  has  been  said  of  a.  more  general  nature  respecting  the 
dift'erence  between  enactments  for  protecting  the  revenue  and  other  statutory 
Drovisions. 

We  shall  therefore  begin  by  considering  the  question  in  its  more  general  shape, 
and  then  inquire  if  the  special  obligation  just  adverted  to  makes  any  difference  in 
the  present  case.  First,  there  seems  to  be  no  reason  at  all  to  doubt,  that  if,  for  the 
purpose  of  protecting  the  revenue,  anything  is  forbidden  to  be  done  under  a  penalty, 
this  does  not  necessarily  make  void  the  thing  done,  or  prevent  a  right  of  action  from 
arising  out  of  it.  Thus,  if  dealing  in  tobacco  without  a  licence,  as  in  Johnson  v. 
Hiid<soiii  (11  East,  180),  is  prohibited  under  a  penalty  ;  this  will  not  prevent  the  person 
who  so  deals  from  maintaining  an  action  for  goods  sold  and  delivered  in  such  dealing, 
although  the  unlicensed  dealer  will  be  liable  to  the  statutoi-y  penalty.  But  how  would 
it  have  been  if  the  legislature  had  provided,  that  besides  the  penalty,  all  dealing  of  the 
forbidden  kind  should  be  absolutely  void?  It  is  clear  that  in  this  case  no  action  could 
arise  from  such  void  dealing,  not  because  the  law  forbad  the  transaction  for  revenue 
pur-[633]-lioses,  but  because  it  deprived  the  transaction  of  all  legal  force  and  effect 
by  making  it  void,  and  even  if  it  had  only  been  forbidden,  with  or  without  a  penalty, 
provided  the  prohibition  was  for  other  than  revenue  purposes,  no  action  could  arise. 
Where  there  was  no  provision  avoiding  the  transaction,  but.  a  ]irohibition  framed  to 
protect  the  buyer,  an  action  was  held  not  to  lie,  where  that  prohibition  was  broken  : 
Law  V.  Hodson  (11  East,  300).  So  it  was  held  that  no  action  was  maintainable  for 
printers'  work,  where  the  Act  requiring  the  printer's  name  to  be  given  had  not  been 
complied  with,  not  following  a  direction  being  held  equivalent  to  disobeying  a 
prohibition :  Bensley  v.  Bignold  (5  Bam.  and  Aid.  335).  But  a  provision  making 
void  the  transaction  is  quite  as  clear  a  ground  of  nullity,  and  quite  as  strong  to 
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defeat  all  legal  remedy  as  any  such  prohibition.  He  it  so,  that  tiie  ])rQvi8ion  is  to 
protect  the  revenue,  still  if  it  ojierates  not  by  penalty  nor  yet  by  mere  prohibition, 
but  declaring  void  what  is  prohibited,  surely  this  is  us  immediate  and  direct  u 
defeasance  of  all  legal  remedy  as  can  be  conceived,  it  is  not,  as  in  Jxijv  v.  /Incltun,  u 
consequence  drawn  by  argument  from  the  statutory  euaetment,  but  it  is  the  very 
enactment  itself;  it  stands  in  the  place  of  penalty;  it  is  in  truth  the  penalty  de- 
nounced. The  wrong-doer,  the  person  breaking  the  law,  forfeits  i;lOO  and  forfeit* 
also  the  validity  of  his  contract.     He  incurs  two  i)enalties,  the  tine  and  the  nullity. 

Now  what  does  the  Stamp  Act  provide.'  With  reference  to  tlie  present  case  the 
13th  section  is  precise.  [His  Lordship  read  the  section,  and  called  particular  atten- 
tion to  the  latter  part  of  it,  wiiich  he  conceived  to  be  a  clear  declaration  of  nullity  or 
avoidance]  ;  for  [con-[634]-tiuued  his  Lordship]  it  goes  on  tO'  provide,  that  "  more- 
over," that  is,  over  and  above  forfeiting  the  penalty.  "  tiie  banker  or  other  person 
shall  not  be  allowed  the  money  so  paid,  or  any  part  thereof,  in  account  against  the 
person  or  persons  by  or  from  whom  such  bill,  draft  or  order  shall  be  drawn,  or 
his,  her  or  their  executors  or  administrators,  or  his,  her,  or  their  assigns  or  creditors, 
in  case  of  bankruptcy  or  insolvency,  or  any  other  person  or  persons  claiming  under 
her,  him  or  them."  To  say  that  a  party  shall  not  be  allowed  in  account  any  monej' 
paid  in  a  particular  account,  is  equivalent  to  saying  that  the  party  shall  have  no  claim 
against  the  payer  or  person  on  whose  account  or  for  whose  behoof  the  money  was 
paid,  or,  in  other  words,  that  no  credit  shall  arise  to  the  party,  and,  which  is  the  same 
thing,  no  debt  should  be  incurred  towards  him  by  the  other  person.  The  statute  has, 
therefore,  in  terms,  said  that  no  debt  shall  arise  from  dealings  contrary  to  the  stamp 
provisions,  and,  in  all  but  express  terms,  that  whatever  is  done  shall  be  void  qiwcu/ 
creating  a  demand  or  claim  by  the  party  paying  against  the  party  receiving.  This 
is  anj'thing,  then,  rather  than  a  mere  penalty  protecting  the  Hscal  regulation,  or  a 
mere  prohibition  with  a  view  to  such  protection.  It  is  a  further  and  an  additional 
protection  given  to  the  stamp  revenue,  declaring  that  payments  upon  unstamped 
instruments,  made  by  parties  knowing  that  the  instruments  do  not  comt  within  the 
exemption,  shall  not  be  valid  to  the  effect  of  charging  the  paj-ee  with  a  debt  to  the 
party  paying. 

Secondly,  now  what  is  the  ground  of  the  bank's  action,  of  the  charge  given  against 
William  Martin's  co-obligors  or  sureties?  It  is  the  debt  alleged  to  be  due  from  him 
to  the  bank  in  respect  of  his  drafts  upon  the  bank  agent,  honoured  by  him  at 
Dumfries.  But  [635]  if  no  debt  is  due,  if  the  wrong-doer  is  forbidden  from  having 
claims  against  his  customer  in  account,  there  is  no  liability  incairred  by  the 
co-obligors,  or  indeed  by  W.  Martin  himself.  That  is,  indeed,  the  immediate  and 
direct  consequence  of  the  statutory  provision.  It  is  as  if  the  statute  had  made  void 
the  bond  to  secure  the  balance  from  time  to  time  due;  for  if  tliere  is  nothing  due, 
there  is  no  balance — the  obligation  to  make  that  nothing  good  itself  amounts  to 
nothing.  The  operation  of  banking  is  this:  We  speak  of  deposits  by  custonieri-:,  and 
of  their  keeping  money  at  bankers,  but,  lx)tli  in  fact  and  in  contemplation  of  law,  they 
give  their  money  or  securities  for  money  to  the  banker,  who  becomes  their  debtor  and  is 
bound  to  repay  it  on  demand.  The  operation  of  a  cash  credit  is  the  reverse,  the 
customer  becomes  the  debtor  to  the  bank  by  sO'  much  as  the  bank  advances  on  his 
drafts,  and  the  surety  becomes  bound  to  pay  that  debt  if  the  customer  fails.  Then 
if  the  statute  says  no  debts  shall  arise  or  become  due  upon  money  drawn  out  by  the 
customer  or  paid  by  the  bankers  in  a  particular  way,  it  also  says  that  no  bondsmen 
shall  be  liable  on  such  a  security  given.  It  is  as  if  the  cash  credit  stood,  and  the  bond 
for  securing  the  balances  stood,  but  nothing  had  been  done  under  the  credit,  and  so 
no  balance  had  arisen  or  could  arise  which  the  bondsmen  could  have  to  make  good. 

But  the  peculiar  form  of  the  bond  in  this  case  is  relied  upon.  It  is  said  that  what- 
ever the  accountant  or  agent  should  certify  as  the  balance,  is  to  be  tjiken  as  that 
balance.  How  can  this  alter  the  case?  Tliey  are  to  ascei-tain  the  quantum.  The 
quantum  of  what?  Of  balance  or  debt  due  to  the  bank.  But  the  Act  of  Parliament 
has  said  that  there  can,  out  of  transactions  of  this  kind,  arise  no  debt  whatever. 
Then  [636]  there  is  no  balance  of  a  debt  for  the  certifier  to  ascertain.  The  words, 
taken  even  most  literally,  will  not  bear  out  the  contention  of  the  Respondents.  "  Any 
account  or  certificate,  signed  as  provided,  shall  be  sufficient  to  ascertain,  specify,  and 
constitute — "  What?  not  how  much  the  obligors  shall  be  bound  to  make  good  or  pay, 
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but  "the  sums  and  balances,  such  as  aforesaid,  to  be  due  hereon  in  priiicijial  and 
interest,  and  s.hall  warrant  all  executorials  of  law  for  such  sums  or  balances."  Now 
what  are  balances  such  as  aforesaid?  They  are  plainly  balances  in  the  transactions 
aforesaid,  tlie  drawing  money  out  and  paying  it  in;  in  a  word,  tlie  balance  of  debt 
due  from  William  Martin  to  the  bank;  and  how  are  they  further  described?  As 
■'  tO'  be  due  hereon  in  princiiial  a.nd  interest."  This  plainly  means,  due  on  this  bond, 
by  reason  of  the  claims  arising  to  the  bank  for  money  advanced  on  William  Martin's 
cash  credit,  so  that  the  obligation  is  to^  pay  the  debt  and  balance  arising  and  due.  If 
there  is  no  debt,  no  claim,  there  is  no  obligation.  The  statute  has  taken  away  the  debt, 
and  tJie  obligation  vanishes  with  it.  It  is  quite  impossible  to-  avoid  regarding  what 
it  is  that  constitutes  the  oblig.atioin  in  the  instrument,  and  what  is  the  main  purpose 
of  it?  It  is  that  tlie  obligors  are  bound  tO'  pay  any  debt  incurred  by  William  Martin 
to  the  bank  on  his  cash  credit.  Now  if  there  could  he  no  debt,  there  must  be  an  end  of 
tlie  obligation  to  pay. 

Nothing  can  be  more  plain  tlia.n  that  if  such  decisions  as  the  present  could  be 
supported,  the  13  sect,  of  the  statute  becomes  at  once  a  dead  letteir,  as  far  as  tlie 
nullity  goes  ;  for  parties  would  onh'  have  to  frame  tlieir  securities  like  this  bond,  and 
then  the  unstamped  cheques  would  constitute  a  balance  available  to  the  one  party  and 
payable  by  the  other  ;  for  then  it  would  [637]  always  be  contended,  and  with  success, 
that  the  party  was  not  suing  for  money  paid  by  unstamped  drafts;  that  would  be 
admitted  to  be  inipossibde  by  virtue  of  the  13th  section  ;  but  he  would  be  represented 
as  suing  on  the  balance  declared  by  tlie  accoiunt,  and  tlie  parties  would  thus  be  con- 
cluded, and  the  Court  precluded  from  going  into  the  fraudulent  and  illegal  dealing 
which  had  rendered  the  whole  transaction  void,  by  prohibiting  any  claim  oir  debt 
from  arising  out  of  it.  All  drafts,  whether  within  ten  or  beyond  a  hundred  miles, 
whether  payable  to  bearer  or  not,  whether  on  demand,  at  sight,  or  at  six  or  eighteen 
montlis'  date,  would  become  valid,  because  a  single  bond  executed  would  make  the 
party  drawing  and  receiving  liable:  without  even  paying  for  a  bond  stamp;  a 
written  memorandum  agreeing  to  pay  and  with  an  agreement  stamp,  and  that  only 
affixed  to  it  when  it  was  tO'  be  put  in  suit,  would  suffice  tO'  legalize  the  whole  trams^ 
action.  As  far  as  efficienc}'  in  law  and  equity  is  concerned,  the  statutory  protection 
to  the  revenue  of  the  nullity  declared  would  be  gone,  and  the  penalty  alone  would 
remain.  A  recent  case  in  the  Court  of  Exchequer,  Owen  v.  Denton  (1  Cro.,  Mee.  and 
R.  711),  was  relied  on  in  the  argument  for  the  Respondent.  But  it  is  in  no  respect 
repugnant  to  the  opinion  which  I  have  been  giving.  There  a  settling  of  accounts 
had  taken  place  upon  a  selling  of  malt  by  an  illegal  measure.  The  Court  admitted 
explicitly  tliat  such  a  sale  co'uld  not  eitlier  be  enforced  by  action,  or  set  ofp  in  defence 
against  a  claim,  but  they  held  that  the  settlement  was  equivalent  to  payment,  and 
could  not  thus  b^  set  off.  It  is  quite  unnecessary  to  say  whether  this  was  or  not  a 
correct  view  of  the  law,  and  whether  it  let  in  or  not  [638]  a  plain  evasion  of  the 
revenue ;  at  all  events  it  does  in  no  way  conflict  witli  the  grounds  of  the  present  case, 
which  stands  wholly  separate  and  apart. 

I  am,  therefore,  of  opinion,  and  would  move  your  Lordships,  that  the  decree 
appealed  from  must  be  reversed,  and  tliat  tlie  case  must  be  remitted  with  a  declara- 
tion to  tliis  effect,  "  That  no  obligation  arises  upon  the  bond  dateid  28th  September 
1825,  to  pay  any  balance  alleged  to  be  due  to  the  bank  on  W.  Martin's  drafts,  so 
far  as  such  drafts  were  drawn  and  issued  be3'ond  the  statutory  distance,  or  wrong 
dated  in  point  of  time  or  place,  and  were  known  by  the  agent  of  the  bank  to  be  drawn 
beyond  such  distance,  or  to  be  wrong  dated  in  point  of  place,  or  to  be  wrong  dated  in 
point  of  time ;  and  so  far  the  Court  of  Session  is  directed  to  suspend  the  charge,  and 
to  find  expenses  due  according  to  the  result  of  the  inquiry  touching  the  manner  in 
which  the  balance  is  constituted  ;  and  with  this  finding  and  direction,  it  is  ordered 
that  the  cause  be  remitted  back  to  the  said  Court  to  do  therein  as  shall  be  just  and 
consistent  with  this  judgment." 

The  interlocutors  were  accordingh^  reversed  so  far  as  they  were  complained)  of, 
and  the  cause  was  remitted  to  tlie  Court  of  Session,  with  a  declaration  in  the  above 
terms. 
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[639]  APPEAL 

From  the  Court  of  Session. 

Sir  WILLIAM  BAILLIE,  Bart.,  and  Others,— Appellants ;  The  EDINBUHOH 

OIL  GAS  LIGHT  COMrAyY.—Ifespo7ide7its. 

[Mews'  Dig.  i.  560,  649,  705;   iii.  1401,  1J02,   1870.] 

By  Act  of  Parliament,  authorising  a  jointrstock  company  to  raise  £80,000  in 

shares  of  £25  each,  the  directors  were  empowered  to  make  such  calls  for  money 
on  the  subscribers  to  the  undertaking  as  they  should  from  time  to  time  find 
necessary  for  the  purpose  of  carrying  on  the  same,  but  no  such  call  should 
exceed  £10  per  cent.,  and  one  montli  at  least  should  intervene  between  tiio  calls. 
The  directors  brought  an  action  against  one  of  the  subscribers  for  tiie  amount 
of  two  calls  made  on  his  sliares,  on  the  same  day,  and  that  subscriber  brought 
a  counter  action  against  the  directors  for  the  value  of  his  shares  as  at  a  certain 
period,  on  the  ground  that  they  liad,  without  his  consent,  engaged  in  specular 
tions  foreign  to  the  company's  undertaking,  and  at  last  abandoned  that 
undertaking  and  united  themselves  with  another  company.  Botli  actions 
were  referred  to  an  arbitrator  under  an  order  of  Court ;  and  he  found,  first, 
that  the  directors  were  entitled  to  decree  for  the  amount  of  the  two  calls,  with 
interest ;  secondly,  that  the  subscriber  was  entitled  to  decree  for  a  certain 
sum  as  the  ascertained  price  of  his  shares,  which  sum,  under  deductiom  of 
what  was  awarded  for  the  calls,  he  was  entitled  to  recover  from  the  company 
on  surrendering  or  transferring  his  shares  to  them,  or  to  any  person  they 
might  direct;  and  he  further  found  that  the  directorsi  were  entitled  to 
reservation  of  any  claim  tliey  might  have  against  the  subscriber  for  calls 
made  subsequent  to  their  action,  and  that  the  subscriber  was  entitled  to 
reservation  of  his  defences  against  such  claims. 

Held  by  the  House  of  Lords  that  tlie  award  was  bad,  iuas-[640]-much  as  the  first 
finding  for  the  amount  of  two'  calls  made  in  one  day  was  contrary  to  the  Act 
of  Incorporation,  which  required  tlie  distance  of  a  month  at  least  between  two 
calls,  and  the  second  finding  was  not  final  and  conclusive,  but  held  the  sub- 
scriber entitled  to  recover  the  sum  awarded  tO'  him  upon  condition  only  of 
transferring  his  shares. 

Semhle,  the  third  finding,  resei-ving  subsequent  claims  of  one  party  and  defences 
of  the  other  thereto,  was  not  bad  (thougli  unnecessary),  inasmuch  a«  a  reference 
of  "  all  questions  between  the  parties,"  by  the  practice  Ln  Scotland,  is  confined 
to  the  questions  in  the  particular  actions  referred. 

There  are  here  two  appeals  at  the  instance  of  the  same  Appellants  and  Respondents 
(see  the  report,  10  Shaw,  D.  and  B.  723).  The  interlocutors  complained  of  were 
pronounced  partly  in  an  action  raised  by  the  Respondents  against  Mr.  Clyne, 
solicitor  in  the  supreme  Courts  in  Scotland,  for  payment  of  the  sum  of  £260  with 
interest,  being  the  amount  of  two  instalments  alleged  to  be  payable  on  fift3--two  sliares 
of  the  capital  stock  of  "  The  Edinburgh  Oil  Gas  Light  Company,"  held  by  hiiu.  That 
company  was  incorporated  in  the  year  1824,  by  an  Act  5  Geo.  4,  c.  76,  intituled  "  An 
Act  for  the  better  lighting  the  City  and  Suburbs  of  Edinburgh  with  Oil  Gas  :"  by  tiie 
12th  section  of  which,  the  company  was  authorised  to  raise  £80,000  in  3200  shares  of 
£25  each  share.  By  the  52d  section  it  was  enacted,  "  That  the  committee  of  manage- 
ment shall  have  full  power  and  authority,  from  time  to  time,  at  any  of  tlieir  meetings 
aforesaid,  to  make  such  call  or  calls  for  money  from  the  several  subscribers  to  and 
proprietors  of  the  said  undert;iking  in  order  to  defray  the  expenses  of  or  of  carrying 
on  tlie  same,  as  they  shall  from  time  to  time  find  tranting  and  necessary  for  [641] 
these  purposes,  until  the  sums  subscribed  are  fully  paid  ;  but  no  such  call  shall  exceed 
the  sum  of  £10  per  centum,  for  or  in  respect  of  every  share  in  tlie  said  undertaking, 
and  so  that  7io  such  calls  he  made  hut  at  the  distance  of  one  calendar  nionth  at  least 
from  each  other,  and  so  that  fourteen  days'  previous  notice  at  least  shall  be  given  of 
every  such  call,  etc."  And  it  was  provided  by  the  71st  section,  "That  nothing  in 
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this  Act  shall  extend  or  be  construed  to  extend  to  authorise,  nor  shall  it  be  lawful  for 
the  said  company  to  manufacture  or  produce  gas  or  inflammable  air,  or  the  products 
obtained  in  the  process  of  making  gas  or  inflammable  air,  from  pit  coal,  cannel  coal, 
or  coal  of  any  other  species." 

On  the  12tli  of  December  1825,  tlie  committee  of  management  made  two  calls  on 
the  proprietors,  each  being  for  £2  10s.  per  share,  payable  respectively  on  the  10th 
January  and  13th  February  1826.  These  were  the  fifth  and  sixth  calls,  and  the  sums 
thus  demanded  on  Mr.  Clyne  by  tliese  two  calls,  in  respect  of  his  shares,  amounted 
to  £260.  On  his  refusing  to  pay  that  sum  tlie  directors  of  the  company  brought  an 
action  against  him  in  January  1827.  Defences  were  given  in  for  Mr.  Clyne,  in  the 
month  of  November  of  tlie  same  year,  tO'  tliis  effect : — That  the  calls  in  question  were 
not  made  for  the  necessary  purposes  authorised  by  the  Act  of  incorporation  ;  that 
had  the  managers  of  the  company  confined  their  operations  to  what  was  autliorised 
by  that  Act,  no  call  would  have  been  necessary  after  June  1825,  as  was  stated  at  the 
annual  meeting  then  held  ;  and  that  if  speculations  had  been  gone  into,  and  measures 
adopted  which  were  not  authorised  by  the  Act,  the  expense  of  all  such  proceedings 
should  be  defrayed  by  those  with  whom  they  originated,  but  could  not  [642]  be  charged 
against  such  members  of  the  company  as  did  not  concur  in  them.  It  was  in  con- 
clusion averred,  that  the  calls  now  made  had  been  occasioned  solely  by  objects  and 
pursuits,  not  authorised  by  tlie  Act,  and  which  liad  no  concern  with  the  original 
object  ajid  proper  business  of  the  company. 

^^^lile  this  action  was  depending  tlie  company  resolved  tO'  abandon  the  manu- 
facture of  oil  gas,  a:nd  an  offer  having  been  made  by  the  Edinburgh  Coal  Gas  Company 
for  purchasing  their  works  and  pipes,  an  agreement  was  entered  into  in  Marcli  1828, 
whereby  the  whole  property  belonging  to  the  Oil  Gas  Company,  except  the  sums  dtue 
for  calls  on  the  proprietors  and  accounts  due  by  customers,  was  sold  to  the  Coal  Gas 
Company  for  1000  shares  of  the  latter  company's  stock,  to  be  distributed  among 
the  proprietors  of  the  Oil  Gas  Company,  in  proportion  to-  the  share®  of  the  stock  of 
that  company,  held  by  tliem  respectively  at  the  time  of  the  agreement. 

Subsequently  to  tliesei  transactions,  Mr.  Clyne  raised  a.  counter  action  for  damages 
against  the  Respondents,  alleging  that  by  various  proceedings  taken  by  them  as 
directors  of  the  company,  and  which  he  particularly  stated  in  his  summons,  they  liad 
violated  the  said  Act  of  Parliament,  and  also'  the  original  conditions  upon  which  he 
became  a  shareholder  of  the  company's  stock  ;  and  that  having  so  acted,  and  having 
sold  the  property  of  the  company  witJiout  his  consent,  they  were  bound  to  repay  unto 
him  all  that  he  had  paid  for  his  shares  in  deposits,  premiums,  and  calls  or  instalments 
(of  which  he  had  paid  four)  with  interest.  Tlie  summons  concluded  for  payment  of 
£118.3  10s.  5Jd. 

To  this  action  the  Respondents  gave  in  defences  tO'  tliis  eft'ect: — That  Mr.  Clyne 
was  barred  by  acqui-[643]-e8cence  from  questioning  the  proceedings,  on  which  lie 
libelled,  as  grounds  of  action  against  tliem :  That  under  the  circumstances  in  which 
the  affairs  of  the  company  were  placed  at  tlie  time  of  tlieir  agreement  with  tlie  Coal 
Gas  Company,  they  were  legally  entitled  to  dissolve  tlie  Oil  Gas  Companj',  to  dispose 
of  their  property,  and  tO'  divide  tlie  proceeds  rateably  among  the  proprietors  ;  and 
these  measures  having  been  effected  in  the  way  most  beneficial  for  the  shareliolders 
at  large,  it  afforded  nO'  relevant  ground  of  action  against  the  Respondents,  that  they 
were  not  consented  to  by  an  individual  proprietor  of  stock :  and  that  Mr.  Clyne 
sustained  no  loss  froim  tlie  proceedings  in  question,  but,  on  the  contrary,  had  been 
greatly  benefited  thereby,  and  tlierefore  his  claim  of  repetition  and  damages  was 
altogether  unfounded. 

Tliis  action  was  ordered  by  the  Lord  Ordinary  to  be  remitted  tO'  the  former  action, 
but  not  conjoined  with  it ;  and  some  of  the  interlocutors  complained  of  in  the  appeals 
were  pronounced  in  tlieini  on  the  30th  O'f  November  1830,  and  the  24th  of  May  and  1st 
of  June  1831.  In  pui-suance  of  his  Lordship's  interlocutor  of  tlie  last  date,  the 
following  issues  were  proposed  tO'  be  tried  by  a.  jury. — Issue  in  the  cause  in  which  the 
Edinburgh  Oil  Gaslight  Companj'  are  Pursuers  ;  and  David  Clyne,  solicitor  in  the 
Supreme  Courts,  is  Defender. — "  It  being  admitted  that  by  an  Act  of  Parliament, 
5  Geo.  4,  c.  76,  a  com]iany  was  established  in  Edinburgh,  under  the  name  of  the  Edin- 
burgh Oil  Gaslight  Company,  for  the  purpose  of  manufacturing  gas  from  oil  and 
other  substances  : 
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"  It  being  also  admitted  that  the  defender  was  proprietor  of  fifty-two  shares  of  tlio 
stock  of  the  said  company,  during  tlie  mouths  of  January  and  Feliruarj'  1826  ; — 

[644]  "  Whethei-  the  defender  is  indebted  and  resting-owing  to  the  pursuers  in 
the  sum  of  £130  sterling,  or  any  part  tliereof,  with  interest  tliereou  from  tlie  10th 
day  of  January  1826,  and  the  sum  of  £130  sterling,  or  any  part  tliereof,  with  interest 
thereon  from  the  13th  day  of  February  1826,  as  the  instalments  or  instalment  on  tlie 
shares  of  tlie  said  company,  held  by  the  defender  as  aforesaid?" 

The  issue  in  Mr.  Clyne's  action,  after  admitting  in  like  manner  the  formation  of 
the  company  under  tlie  said  Act,  and  stating  that  Mr.  Clyiie  was  an  original  partner 
of  the  coniiian}^  and  as  sucli  held  twelve  shares  of  tJie  stock,  on  which  he  paid  instsd- 
ments,  and  that,  between  the  17th  of  January  and  the  21st  of  April  1824,  he  jjurchased 
forty  additional  shares  of  the  stock,  on  which  he  paid  certain  instalments  and 
premiums,  concluded  thus:  — 

"  Whether,  between  the  19th  day  of  January  1821,  and  the  15th  day  of  May  1828, 
the  defenders  wrongfully  violated  the  provisions  of  the  aforesaid  statute,  and  tiiereby 
became  indebted  to  and  are  resting-owing  to  the  pursuer  in  the  sum  of  £1 183  10s.  5^d., 
or  any  part  thereof,  witli  interest  tliereon,  as  tlie  value  of  the  sliai-es  of  stock  held  by 
the  pursuer,  as  aforesaid?  or,  whether  tlie  pursuer  homologated  or  acquiesced  in  all 
or  any  of  the  said  actings  of  the  defenders?" 

When  these  issues  came  on  for  trial,  on  the  19tli  of  December  1831,  the  counsel 
for  the  parties,  on  the  suggestioiii  of  tlie  presiding  judge,  agreed  to  refer  botli  causes, 
and  subscribed  accordingly  a  minute  of  reference  in  these  terms: — "The  parties 
agree  to  refer  the  two  actions  to  Mr.  John  Boyd  Greenshields,  with  fuU  powers  to  de- 
termine all  questions  between  the  jiarties,  and  to  determine  the  question  of  expenses, 
and  they  request  the  Court  to  interpone  their  authority  to  this  minute  of  judicial 
reference."  "  Failing  Mr.  [645]  Greenshields,  the  parties  agree  to  refer  to  any 
referee  to  be  named  by  the  Lord  President." 

Mr.  Clyne,  in  the  course  of  the  same  day,  protested  against  the  reference,  alleging 
that  he  was  not  aware  of  the  terms  of  it,  and  was  taken  by  surprise.  And  he  gave 
notice  of  motion,  and  moved  the  Court  accordingly  tO'  discharge  the  reference,  stating, 
as  an  additional  reason,  that  Mr.  Greenshields  declined  to  accept  it,  which  was  the 
fact.  But  the  Lord  President,  and  the  Lords  of  the  First  Division,  before  whom  the 
motion  was  heard,  by  two  interlocutors,  dated  respectively  the  19th  and  22d  of  De- 
cember 1831,  admitted  tlie  reference,  and,  by  virtue  of  the  power  given  in  the  said 
minute  to  the  Lord  President,  named  Mr.  Duncan  M'Niell,  advocate,  judicial  referee, 
in  place  of  Mr.  Greenshields. 

Mr.  M'Niell  accepted  the  reference,  and  after  several  meetings,  at  which  he  was 
attended  by  Mr.  Clyne  and  the  agent  of  the  Respondents,  he  delivered  his  award  on 
the  25th  of  Ma}'  1832,  thus: — "  Pn'mo,  I  find  that,  in  the  action  at  the  instance  of 
the  Edinburgh  Oil  Gaslight  Company  against  Mr.  Clyiie,  the  pursuers  are  en- 
titled to  decreet  for  £130  sterling,  with  legal  interest  thereof,  from  the  10th 
of  January  1826,  and  for  tlie  further  sum  of  £130  sterling,  with  the  legal  in- 
terest thereof,  from  the  13th  of  February  1826,  being  the  two'  calls  or  instalments  con- 
cluded for  in  the  summons,  at  the  instance  of  the  said  company,  against  Mr.  Clyne, 
and  amounting,  the  said  two  calls  or  instalments,  with  interest,  to  £289  16s.  lOJd. 
at  Whitsunday  1828.  Secwndo,  I  find  that,  in  the  action  at  the  instance  of  Mr. 
Clyne  against  the  Edinburgh  Oil  Gaslight  Company,  he  is  entitled  to  decree  for 
£780  sterling,  with  the  legal  interest  thereof  from  the  term  of  Whitsunday  1828; 
but  that  the  said  com-[646]-pany  is  entitled  to  deduct  therefrom  the  aforesaid  sum 
of  £289  16s.  10|d.,  found  due  to  them  as  at  Whitsunday  1828,  leaving  a  balance  due 
by  the  said  company  to  Mr.  Clyne,  at  Whitsunday  1828,  of  £490  3s.  l{d.,  which  sum, 
with  the  legal  interest  tliereof  from  Whitsunday  1828  till  paid.  Mr.  Clyne  is  entitled 
to  recover  from  the  said  company,  upon  his  surrendering  the  52  shares  of  the  Edin- 
burgh Oil  Gaslight  Company  stock  held  by  him,  or  transferring  the  same  in  favour 
of  the  said  company,  or  of  any  person  or  persons  they  miiy  direct,  for  their  behoof. 
Tertif),  I  find  that  the  Edinburgh  Oil  Gaslight  Company  are  entitled  to  reservation 
of  any  claim  they  may  have  against  Mr.  Clyne  for  any  calls  or  instalments 
subsequent  to  13th  of  February  1826,  paid  by  other  partners  of  the  com- 
pany, but  not  by  Mr.  Clyne,  and  that  Mr.  Clyne  is  entitled  to  have  his  defences 
against  any  such  claim  reserved,  and  that  the  said  company  are  not  entitled  to 
withhold  or  delay  payment,  in  the  meantime,  of  the  said  balance  of  £490  3s.  l|d., 
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and  interest,  or  any  part  thereof,  on  account  of  any  such  alleged  claim  for  subse- 
quent instalments.  Qvarto,  I  find  that  neither  party  is  entitled  to  expenses  against 
the  othen-  party,  but  that  both  parties  are  conjunctly  and  severally  liable  to  the  clerk 
to  the  reference  for  his  expenses  and  trouble." 

Mr.  Clyne  again  disclaimed  the  reference,  and  took  several  objections  to  the 
award,  in  a  letter  written  to  the  arbitrator,  a  copy  of  which  he  sent  to  the  agent  for 
the  Respondents.  He  also  moved  the  Court  to  sustain  his  objections,  and  set  the 
award  aside.  The  Respondents,  at  the  same  time,  moved  to  confirm  it.  And  the 
Court,  by  two  interlocutors,  dated  respectively  the  21st  and  28t(i  of  June  18.32, 
ordered  the  award  to  be  printed,  and  also  the  issues  in  the  cause;  [647]  and  printed 
copies  to  be  put  into  the  boxes  of  the  Lords  of  the  First  Division  ;  and,  after  hearing 
counsel  on  the  said  motions,  approved  of  the  award,  and  interponed  the  authority  of 
the  Court  thereto,  and  decerned  against  the  parties  for  implement  thereof  to  each 
other. 

Mr.  Clyne  died  in  November  183.3,  leaving  a  trust  disposition,  in  which  the 
Appellants  were  appointed  trustees  and  executors,  who,  being  accordingly  sisted  in 
his  place  in  the  actions,  appealed  from  the  above  recited  interlocutors  of  the  Lord 
Ordinary,  dated  30th  November  1830,  24th  May  and  1st  June  1831,  the  interlocutor 
of  the  Lord  President,  dated  19th  December  1831,  the  foresaid  interlocutor  of  the 
Lord  President,  and  ol  the  Lords  of  the  First  Division  of  the  Court,  dated  22d  De- 
cember 1831,  and  the  interlocutors  of  the  Lords  of  the  First  Division  of  the  Court, 
dated  the  21st  and  the  28th  June  1832,  as  erroneous  and  contrary  to  law  and  equity. 

The  Appellants'  counsel  had  just  opened  their  case  at  the  bar  of  the  House,  the 
14th  of  May  1835,  when,  on  the  suggestion  of  the  Lords  then  present,  the  appeals 
were  withdrawn,  upon  terms  consented  to  by  the  counsel  of  the  parties,  and  embodied 
in  an  order  of  the  House  ;  that  order  was  afterwards  rescinded  upon  petition  of  the 
Appellants'  agents,  stating,  that  he  had  not  considered  the  import  of  the  terms  of  the 
compromise  when  the  counsel  consented  to  it,  and  the  appeals  were  reheard  on  the 
6th  of  July  following. 

The  Attorney-General  and  Mr.  Tinney  for  the  Appellants: — It  is  evident,  from 
the  summons  and  defences,  that  the  questions  raised  in  both  the  actions  were  ques- 
tions of  law,  and  not  such  as  could  competently  form  the  subject  of  a  jury  trial.  That 
was  the  [648]  opinion  of  the  Respondents  themselves,  as  appeared  from  their  applica/- 
tion  to  the  Lord  Ordinaiy  to  remit  the  actions  to  his  ordinary  roll;  and  the  judge 
who  presided,  expressed  his  opinion  after  the  cases  had  been  opened,  that  they  were 
not  fit  for  a  jury  trial.  The  interlocutors,  therefore,  remitting  the  actions  to  a  jury 
were  clearly  wrong. 

Mr  Clyne  had  the  same  objection  to  the  judicial  reference  that  he  had  to  the  trial 
by  a  jury ;  but  having  brought  his  witnesses  and  prepared  his  cases  at  great  expense, 
he  preferred  on  the  day  of  trial  to  have  the  issues  at  once  disposed  of,  because  he 
knew  that  he  could  afterwards  discuss  the  law  before  the  Court.  He  protested 
against  the  reference  as  soon  as  he  understood  the  true  nature  of  the  minute  signed 
by  his  counsel,  and,  on  the  first  opportunity,  he  moved  the  Court  to  rescind  it.  In 
principle,  every  reference  of  a  judicial  nature  between  litigants,  being  a  voluntary 
contract  to  depart  from  the  ordinary  course  of  procedure,  may  be  disclaimed  and 
abandoned  so  long  as  the  rights  of  the  parties  remain  entire.  Thus,  where  a  judicial 
reference  had  been  made  to  the  oath  of  a  party,  which  is  one  of  the  most  solemn 
agreements  of  this  description,  it  has  been  held  that  it  may  be  departed  from  : 
Chalmers  v.  Jackson  (18  February  1813,  Fac.  Coll.),  Bennie  v.  Mack  (10  Shaw,  D.  and 
B.  255).  Mr  Clyne's  conduct  throughout  showed  that  he  did  not  acquiesce  in  the 
reference ;  he  was  obliged  to  attend  the  referee  by  orders  of  the  Court  served  on  him, 
and  he  did  attend  from  respect  to  the  Court  and  to  tlie  referee,  whom,  notwith- 
standing, he  considered  as  a  commissioner  merely  to  collect  the  facts  and  report,  sub- 
ject to  the  review  of  the  Court.  The  whole  proceedings,  therefore,  in  remitting  first 
to  [649]  the  jury  court,  then  to  a  referee,  in  opposition  to  Mr.  Clyne's  protest,  was 
irregular,  and  was  an  attempt  to  force  him  into  a  compulsory  reference,  and  thereby 
defeat  his  just  claims,  and  render  nugatory  the  law,  which  ruled  the  questions  in 
dispute  between  the  parties.  The  only  question  brought  before  the  Court  in  both 
actions,  was  a  question  of  law,  proper  to  be  disposed  of  by  the  Court. 

The  merits  of  the  original  action,  as  appearing  on  the  record,  did  not  form  the 
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ground  of  the  last  interlocutor  of  the  Court  below,  any  decision  on  the  merits  hiiviuf; 
been  held  to  be  superseded  by  the  reference  and  award,  to  which  the  autiiority  of  the 
Court  was  without  investigation  interponed  ;  but  the  award  as  well  as  the  reference 
was  void,  and  did  not  form  a  competent  ground  of  decision  ;  and  tlie  findings  con- 
tained in  it  are  as  illegal  as  they  are  unjust,  inasmuch  as  the  two  calls  which  tlie 
arbitrator  sustained,  being  made  on  the  same  day,  are  contrary  to  the  52d  section  of 
the  Act  5  Geo.  i.  c.  76.  which  requires  a  month  at  least  to  intervene  between  two  calls. 
The  arbitrator,  by  his  first  finding,  awarding  their  whole  demand  to  the  Kespond- 
ents,  and  repelling  the  defences  of  Mr.  Clyne,  found  by  implication  that  the  Respond- 
ents were  entitled  to  dissolve  the  company  w'ithout  the  authority  of  Parliament,  by 
virtue  of  which  it  e.xisted  ;  to  alienate  its  property,  and  Mr.  Clyne's  interest  in  it, 
and  at  the  same  time  to  bring  actions,  as  a  supposed  existing  company,  for  calls,  said 
to  be  authorised  by  the  statute,  althougii  tlie  calls  were  not  made  in  terms  of  tho 
statute,  and  the  expenses  wliich  tiie  calls  were  meant  to  cover  were  shown  to  have 
been  incurred  by  undertakings  and  proceedings  not  warranted  by  the  statute.  Tliis 
finding,  which  was  contrary  to  the  evidence,  and  unsupported  by  legal  principle, 
affords  [650]  a  striking  contrast  to  the  second  and  third  findings,  by  which  the  claim 
made  by  Mr.  Clyne  in  his  action  against  the  company  was  disposed  of.  Mr.  Clyne 
in  his  summons  concluded  for  payment  of  £1183  10s.  5|d.,  money  paid  by  him  on 
the  faith  of  the  original  articles  of  association  and  of  the  statute,  the  claim  being 
made  on  the  ground  that  the  company  was  bound  to  refund  to  him  the  loss  he  sus- 
tained by  their  abandoning  the  original,  and  amalgamating  with  a  new  and  different 
company.  But  the  referee,  in  jilace  of  awarding  the  sums  disbursed  by  Mr.  Clyne, 
reduced  his  claim  to  £780,  and,  by  deducting  the  amount  of  the  calls  pursued  for  by 
the  company,  reduced  it  still  further  to  £490  3s.  Id.  Instead  of  giving  an  immediate 
decree  for  that  sum,  a  condition  was  introduced  into  the  award,  for  which  neither  tlio 
summons  nor  the  record  gave  any  warrant,  viz.  that  Mr.  Clyne  should  be  entitled  to 
recover  this  reduced  sum,  only  "  upon  his  surrendering  the  52  shares  held  by  him, 
or  transferring  the  same  in  favour  of  tlie  company."  This  was  a  conditional  finding, 
and  Mr.  Clyne,  unless  he  complied  with  the  terms  of  it,  was  denied  all  redress.  The 
arbitrator  had  no  right  to  go  out  of  the  reference,  and  introduce  conditions  which 
might  avoid  the  award.  The  Courts  have  often  set  aside  awards  for  faults  of  that 
sort.  Carrutliers  v.  llall  (9  Shaw  and  D.  66) ;  Johnson  v.  Chea-'pe  (5  Dow,  255) ; 
Erskine,  B.  4,  tit.  3,  s.  33  ;  Caldwell  on  Arbitrations,  lOi  ;  Parker  on  Arbitrations.  203. 

The  third  finding  of  the  award  is  also  in  terms  and  principle  altogether  unwar- 
ranted, as  finding  the  company  entitled  to  reservation  of  any  claim  they  may  have 
against  Mr.  Clyne  for  calls  and  instalments,  subsequent  to  February  1826;  such  a 
reservation  was  [651]  prejudicial  to  Mr.  Clyne,  as  implying  a  recognition  of  what  is 
reserved.  No  reservation  could  have  been  asked,  had  the  actions  been  decided  by 
the  Court,  or  by  the  jury  ;  and  the  only  object  of  the  reference  was,  to  dispose  of  the 
whole  matter  in  dispute  between  the  parties  and  prevent  future  litigation.  The 
award  does  not  give  any  effect  to  the  conclusions  of  the  action  at  Mr.  Clyne's  instance, 
as  it  finds  only  that  he  is  "  entitled  to  recover"  a  certain  sum,  and  even  that  title  to 
recover,  by  another  action  of  course,  is  burdened  with  conditions  of  surrendering 
his  shares,  or  of  transferring  them  in  favour  of  the  company,  or  of  any  persons  they 
may  direct,  and  of  a  reservation  of  any  claim  the  Respondents  may  have  for  any  calls 
subsequent  to  tliose  embraced  in  the  action.  The  award  on  the  whole  is  partial  and 
unjust,  is  not  final,  and  above  all  is  contrary  to  law,  and  ought  therefore  to  be  set 
aside.     Corneforth  v.  Geer  (2  Vern.  705) ;  Caldwell  on  Arbitrations,  63. 

Dr.  Lushington  and  Mr.  Bruce  for  the  Respondents: — Mr.  Clyne  was  liable  under 
the  statute,  and  ex  cuntractw  as  a  partner  of  the  company,  to  pay  the  instalments 
concluded  for,  and  the  Appellants  as  his  representatives  are  bound  to  fulfil  his  en- 
gagements. It  is  vain  for  tliem  to  object  tliat  Mr.  Clyne  was  not  a  party  to  the  order 
of  reference,  when  they  cannot  deny  that  the  minute  of  reference  was  signed  by  his 
counsel,  in  his  presence,  and  it  appears  by  the  terms  of  it  that  the  cases  were  referred 
to  a  "  judicial  referee,"  and  not  to  a  conuuissioner.  If  the  submission  had  been  by 
deed,  expressed  in  the  terms  of  this  minute,  could  Mr.  Clyne  at  hfs  pleasure  depart 
from  its  [652]  binding  force,  and  convert  tiie  referee  into  a  commissioner  to  report 
on  facts? 

The  wliole  proceedings  in  the  case  show,  that  the  parties  were  well  aware  that  tlie 
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matters  at  issue  between  tliem  were  submitted  to  the  final  decision  of  tlie  referee,  and 
on  that  footing  all  the  pleadings  on  the  part  of  Mr.  Clyne,  whether  by  himself  or  his 
counsel,  were  conducted. 

Another  objection  of  the  Appellants  is,  that  the  award  is  not  conclusive  in  the 
second  and  third  findings.  To  that  objection,  there  are  sufficient  answers:  in  the 
first  place,  the  action  at  the  instance  of  the  Respondents,  concluded  for  payment  of 
those  instalments  only  which  had  fallen  due  prior  to  February  1826  ;  for  those  which 
have  become  payable  subsequent  to  that  period,  no  action  has  yet  been  brought,  and 
as  only  the  claims  included  in  the  mutual  actions  then  pending  were  referred,  it  was 
incompetent  for  the  arbitrator  to  decide  any  question  not  embraced  in  these  actions. 
But  even  if  it  could  be  sliowu  that  the  claim  for  subsequent  instalments  was  included 
in  the  judicial  minute,  and  therefore  that  the  award  wa,s  not  conclusive  as  it  did  not 
dispose  of  them,  that  circumstance  could  form  no  objection  to  the  award,  which  is 
valid  so  far  as  it  decided  points  truly  embraced  by  the  reference:  M'Lellan  v.  M^Leod 
(4  Wils.  and  Shaw,  158);  Erskine,  B.  4,  tit.  3,  s.  35.  But  the  chief  objection  to  the 
award  is,  that  it  was  ultra  vires,  in  other  words,  that  the  referee  exceeded  his  powei-s 
in  ordering  Mr.  Clyne  to  surrender  his  shares  even  conditionally,  inasmuch  as  the 
action  contained  no  conclusion  to  that  effect.  In  referring  to  the  summons  in  Mr. 
Clyne's  action,  your  Lordships  will  find  [653]  it  to  be  grounded  in  the  Respondents' 
liability  to  refund  to  him  all  the  sums  paid  by  him  in  respect  of  his  shares.  With 
regard  to  tlie  agreement  with  the  Coal  Gas  Company,  which  is  one  of  the  grounds  of 
that  action,  the  Respondents,  on  behalf  of  the  company,  were  not  only  justified,  but 
bound  to  suspend  the  manufacture  of  oil  gas  when  tliej^  discovered  that  it  was  dis- 
advantageous and  unprofitable  to  the  shareholders.  They  were  also  justified  in 
accepting  tlie  offer  of  the  Coal  Gas  Company,  but  the  powers  of  the  company  given  by 
statute  were  not  disposed  of,  and  the  company  still  exists  as  the  Appellants  know, 
for  they  have  raised  an  action  against  the  Respondents  in  their  corporate  capacity. 
But  if  it  were  possible  to  dispute  the  legal  right  of  the  company  in  the  circumstances 
in  which  they  were  placed,  to  abandon  the  undertaking  for  which  the  company  was 
incorporated,  and  to  dispose  of  their  property  in  the  manner  they  did,  still  the  Ap- 
pellants, in  order  to  succeed  in  their  claim  against  the  company,  must,  at  all  events, 
prove  that  they  have  suffered  damage  in  consequence  of  the  proceedings  complained 
of.  Was  not  that  a  proper  jury  question,  depending  on  the  evidence  adduced  by 
the  parties?  The  Lord  Ordinary,  when  he  sent  the  case  tO'  the  jury  court,  was  of 
opinion  that  the  question  was  proper  to  be  decided  by  a  jury,  and  it  was  in  that  view 
that  the  arbitrator  made  his  award  on  Mr.  Clyne's  claim. 

Mr.  Clyne  having  acquiesced  in  the  proceedings  of  the  Respondents,  on  which  he 
libelled  as  grounds  of  action  against  them,  his  representatives  are  barred  from  chal- 
lenging these  proceedings ;  and  at  all  events,  as  tliey  sustained  no  loss  from  the  pro- 
ceedings complained  of,  they  are  not  entitled  to  claim  repetition  to  any  greater  extent 
than  the  fair  value  of  the  shares  [654]  of  stock  held  by  Mr.  Clyne,  at  the  date  of  the 
agreement  with  the  Coal  Gas  Company.  The  Respondents  having  neither  infringed 
the  provisions  of  the  statute  whereby  the  company  was  incorporated,  nor  deviated 
from  any  subsisting  contract,  are  not  liable  to  the  Appellants  beyond  that  value,  as 
found  by  the  judicial  referee. 

The  parties  having  entered  into  a  judicial  reference,  by  which  they  agreed  to 
refer  the  two  actions  to  the  decision  of  a  referee,  who  pronounced  the  award  to  which 
the  authority  of  the  Court  was  duly  affixed,  the  Appellants  are  bound  to  put  in  force 
that  award.  A  judicial  reference  is  a  contract,  by  which  parties  agree  to  submit  the 
subject>matter  of  a  depending  action  to  the  amicable  decision  of  an  arbitrator,  and 
oblige  themselves  to  acquiesce  in  his  decision.  The  agreement  is  entered  into  under 
the  authority  of  the  Court,  on  a.  joint  minute  presented  by  the  parties,  praying  their 
Lordships  to  admit  the  reference,  and  to  interpone  their  authority  thereto.  On  con- 
sidering this  minute,  the  Court  pronounces  an  interlociitor,  remitting  the  case  to  the 
referee  named,  whose  judgment  is  final,  and  is  not  subject  to  review  in  any  CourJ 
except  in  an  action  of  reduction  on  the  grounds  of  corruption  or  fi-aud,  or  that  tlie 
arbitrator  exceeded  his  power  :    Ersk.  B,  4,  tit.  3,  s.  35. 

The  arguments  for  the  Respondents  on  the  validity  of  the  award  are  noticed  in 
the  judgment. 

When  the  arguments  at  the  bar  were  closed — 
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Lord  Brougham  said,  I  have  no  doubt  upon  two  points  raised  for  your  Lord- 
ships' consideration  in  these  appeals:  first,  witli  respect  to  tlie  two  calls,  whether  iu 
regard  to  the  amount  being  twenty  per  cent,  instead  of  ten,  or  the  calls  being  two  at 
the  same  time,  [655]  instead  of  two  at  the  distance  of  one  calendar  montli  at  least 
between  them  ;  that  jioint,  it  is  said,  was  not  included  in  the  issue;  and  if  it  be  said 
that  the  issue  did  not  leave  that  point  to  be  decided  by  a  jury,  I  do  not  see  what  was 
sent  to  be  tried,  except  that  very  point.  Nevertheless,  I  think  if  it  be  souietliing  less  or 
more  than  was  necessary,  it  is,  in  point  of  fact,  the  same  amount  that  was  left  to  the 
jury  by  the  issue;  and  tJierefore  the  objection  seems,  in  another  stage  of  the  proceed- 
ings, in  substance  to  come  to  the  same  thing ;  namely,  that  the  Lord  Ordinai-y,  instead 
of  sending  an  issue  of  fact  and  of  law,  which  is  the  objection,  should  send  no  issue  to 
be  tried  at  all,  when  facts  enough  were  admitted  to  raise  a  point  of  law,  which,  I 
think,  the  Court  ought  to  have  taken  and  decided,  wliether  these  calls  were  or  were 
not  contrary  to  the  fifty-second  section  of  the  Act  of  incorporation  of  the  company. 

The  other  point,  on  which  I  have  no  doubt  in  certain  i-espects,  is,  that  the  award 
is  not  final,  and  that  it  does  not  direct  anything  specific  or  positive  to  be  done,  but 
merely  that  upon  one  party  doing  something,  something  is  also  to  be  done  by  the 
other  party  ;  if  Mr.  Clyne  chooses  to  give  up  his  shares,  and  divest  himself  of  that 
property,  the  company  shall  pay  him  so  much.  It  is  in  vain  to  argue  that  this  direc- 
tion was  the  same  as  a  direction  to  a  party  to  do  so  and  so,  upon  another  party  pro- 
ducing letters  of  administration  ;  or  that  it  is  like  the  case  of  a  party  who  is  directed 
to  do  so  and  so  upon  a  discharge  being  executed  to  him.  It  is  in  vain  to  say,  as  has 
been  ingeniously  put  in  the  argument  at  the  bar,  that  it  is  the  same  as  directing  a 
cautioner  to  do  so  and  so  upon  the  assignment  to  him  of  the  principal  obligor's  in- 
terest. It  is  in  vain  to  say  that  any  of  the  [656]  three  cases  so  put  is  at  all  the  same 
as,  or  at  all  like  to  the  one  in  question  in  this  award.  There  was  no  necessary  con- 
nexion between  the  arrangement  which  the  arbitrator  was  in  the  course  of  directing, 
and  Mr.  Clyne's  divesting  himself  of  his  property  in  ceasing  to  be  a  shareholder. 
The  award  did  not  direct  him  to  give  up  the  sh.ares ;  it  only  said  if  he  chooses  to  get 
out  of  the  situation  of  shareholder,  he  can  divest  himself  of  the  joint^stock  property, 
and  assign  over,  or  give  up,  the  shares  to  the  company,  and  the  company  shall  do  so 
and  so.  That  is  a  perfectly  different  matter,  .and  ought  to  be  made  the  subject  of  a 
specific  direction  binding  Mr.  Clyne  obligatorily,  not  binding  the  company,  in  the 
event  of  Mr.  Clyne  executing  the  directions  of  this  award,  whatever  they  might  be. 

I  have  no  doubt  whatever  upon  that  objection  to  the  award,  but  there  are  two 
other  matters  which  I  wish  to  take  time  to  consider,  especially  as  raising  another 
objection  of  a  more  specific  nature,  from  which  it  appears  still  clearer  that  the  award 
was  not  final,  namely,  the  objection  which  a])plies  to  the  calls,  that  the  reservation  is 
bad.  Now  if  this  was  a  general  submission  of  tlie  cause  and  all  matters  in  difference, 
or,  what  comes  to  the  same  thing,  a  submission  of  all  matters  in  the  cause,  with  a 
power  to  the  arbitrator  to  whom  that  reference  was  made  to  dispose  of  all  questions 
between  the  parties — if  that  be  not  in  Scotland,  it  would  certainly  be  with  us,  a 
general  reference  of  all  matters  in  dispute  between  the  parties,  as  well  out  of  the 
cause  as  in  the  cause  pending.  But  I  am  not  quite  clear  that  the  form  of  the  direc- 
tion, perhaps  from  the  wording  of  it,  makes  it  a  final  proceeding;  for  it  is  reserving 
all  questions  touching  shares  and  calls,  which  calls  have  been  made  during  the  in- 
tervals between  the  actions  brought  [657]  and  the  date  of  the  reference.  But  it  is 
said  th.at  is  not  the  course,  and,  in  fact,  that  there  could  be  no  such  reference  by  the 
practice  in  Scotland.  I  shall  inquire  as  to  that  practice;  for  if  so,  this  other  conse- 
quence follows,  which  indeed  is  not  repudiated,  but  expressly  stated  to  be  Scotch  law  ; 
that,  if  the  word  "  other  "  had  been  inserted  for  the  expre.ss  purpose  of  sliowing  tliat 
all  other  matters,  as  well  as  those  pending  in  this  suit,  were  referred  to  arbitration, 
the  use  of  the  distinct  word,  "  other,"  would  still  only  amount  to  a  reference  of  the 
subject-matters  in  dispute  in  the  cause.  I  apprehend  the  word  "  other,"  by  the 
Scotch  language,  means  all  other  questions  than  those  in  the  cause,  or  it  means 
nothing.  I  should  be  surprised  to  find  the  practice  to  be  otherwise,  as  it  would  be 
giving  a  technical  sense  in  opposition  to  the  obvious  meaning  of  the  word  in  common 
sense ;  I  shall  therefore  take  the  opportunity  of  satisfying  myself  upon  this,  whicli  is 
a  point  of  importance  in  practice. 

The  only  other  point  that  remains  to  Ije  considered  is,  as  to  the  effect  of  tiie  arbi- 
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tration,  whether  it  extends  to  these  other  suits  brought  for  subsequent  calls  ;  and  it 
is  the  only  otlier  question  that  arises  (if  I  should  be  of  opinion  against  the  Appellants 
on  the  former)  upon  the  construction  of  the  award,  and,  consequently,  upon  the 
import  and  effect  of  the  third  finding  of  the  arbitrator,  I  mean  the  question  of  the 
reservation  of  claims  and  defences  as  to  subsequent  calls.  There  is  upon  the  face 
of  the  award  a  point  of  law,  namely,  the  application  of  the  construction  of  the  fifty- 
second  section.  If  I  come  to  an  opinion  against  the  Appellants  on  those  views,  both 
upon  the  meaning  of  the  reference,  which  prevents  the  effect  of  the  third  finding,  and 
upon  the  passage  importing  a  [658]  legal  question  out  of  the  summons  into  the 
award,  and  there  dealing  with  it  as  a  point  of  law  arising  upon  the  construction  of 
the  fifty-second  section,  there  is  an  end  of  the  case;  but  if  I  am  witli  them  upon  the 
second  point,  and  against  them  on  the  first,  if  they  can  raise  the  question  about  the 
summons,  then  the  only  further  question  will  be — I  being  of  opinion  the  second  call 
is  bad  at  all  events — whether  or  not  the  first  call  is  good.  That  raises  tlie  question 
whicli  lias  been  argued.  It  is  not  said  the  company  may  not  have  two  calls  on  the 
same  day,  but  that  they  are  not  allowed  to  have  more  than  ten  per  cent.  ;  that  raises 
this  question,  whether  if  a  call  of  ten  per  cent,  has  been  paid  on  the  10th  of  January, 
and  another  upon  the  15th  of  February,  it  is  not  an  evasion  of  the  clause  for  raising 
money,  in  which  the  company  was  tied  down  closely? 

Lord  Brougham  (July  17). — My  Lords,  in  this  case  I  stated,  at  considerable  length, 
when  the  arguments  had  closed,  the  views  which  I  took  of  tlie  two  most  material 
parts  of  it,  and  I  stated  the  reasons  why  it  appeared  to  me  to  be  impossible  to  agree 
entirely  with  the  judgment  which  had  been  pronounced  below  upon  the  former  part 
of  the  case,  affirming  in  all  respects  tlie  award  of  the  arbitrator.  It  appeared  to  me 
that  the  award  was  not  final,  in  lespect  of  the  second  finding,  which  did  not  give  a 
positive  direction  to  Mr.  Clyne  to  surrender  his  shares,  but  only  a  conditional  order, 
which  imported  that  if  he  thought  fit  lie  might  surrender  them,  upon  receiving  from 
the  company  the  compensation  stated.  But  a  question  also  arose,  whether  the  third 
finding  was  not  equally  defective  in  point  of  conclusiveness,  as  it  reserved  to  one  of  the 
[659]  parties  all  right  of  action  with  respect  to  the  other  calls,  which  had  not  Iwconie 
due  at  the  time  the  submission  to  arbitration  was  entered  into.  This  que.stion 
depended  upon  whether  or  not  we  construed  the  words  of  the  reference,  as  importing 
a  submission  to  arbitration  of  all  matters  in  dispute  between  the  parties,  or  only  a 
submission  to  arbitration  of  the  matters  in  dispute  in  the  action  already  brought,  and 
which  was  then  referred.  The  words  of  the  reference  were,  "  The  parties  agree  to  refer 
the  two  actions  to,  etc.,  witli  full  power  to  determine  all  questions  between  the  parties," 
et«.  ;  and  it  appeared  to  me  that  tliis  was  a.  reference  of  all  mattei-s  in  dispute ;  it  un- 
doubtedly would  have  been  so  with  us  in  our  Courts  here,  being  our,  and  perhaps  the 
most  ordinary,  mode  of  making  a  general  reference  to  arbitration.  If  we  refer  all 
matters  in  dispute  in  a  cause,  that,  of  course,  is  only  a  submission  to  arbitration  of 
the  cause  itself,  and  nothing  more  than  is  in  dispute  in  that  cause  ;  but  if  we  refer — 
which  is  usual  when  a  general  reference  is  intended — "  this  ca.use,  and  all  matters  in 
difference  between  the  parties,"  or,  ''  this  cause,  and  all  questions  between  tlie  parties  "  ; 
these  words  import  a,  general  reference. 

I  find,  however,  upon  further  consideration  and  examination  of  the  authorities, 
and,  above  all,  on  a  very  instructive  communication  which  I  have  had  with  some  of 
the  learned  judges  in  tbe  Court  in  Scotland,  that  there  is  something  peculiarly 
technical  and  strict  in  what  is  called  "a  judicial  reference,"  in  Scotland.  It  is 
stated  to  be  an  act  of  the  Court — not  to  take  the  cause  out  of  tlie  Court ;  the'  Court  is 
understood  still  to  retain  its  control  over  it,  but  the  mode  of  inquiry  and  the'  manner 
of  trial  alone  is  changed  by.the  reference,  and  the  forum  of  the  arbitrator  is,  in  [660] 
this  restricted  sense, "and  subject  to  the  control  of  the  Court,  substituted  for  inquiiy 
by  the  Court  itself.  I  will  not  stop  to  inquire  how  far  this  view  finds  resemblance  or 
analogy  in  our  references  under  the  statute  of  William  3  (9  and  10  Will.  3,  c.  15), 
making  the  submission  a  rule  of  Court:  but,  at  all  events,  this  is  certain,  that  the 
course  of  proceeding  in  Scotland  is  so  strict,  and  its  incidents  are  so  construed,  as 
to  make  these  words  of  reference,  or  words  of  reference  similar  to  those  used  here, 
bear  a  construction  materially  different  from  what  they  would  have  with  us,  so  tliat 
referring  "  tlie  cause  and  all  questions,"  or  even  "  the  cause  and  all  other  questions," 
but  certainly  referring  "  the  cause  and  all  questions  between  the  parties  "  to  arbitral 
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tion,  only  impoi-ts,  in  Scotland,  that  the  generality  of  all  questions  is  to  be  construed 
according  to  the  special  matters  immediately  preceding,  and  that  "  all  questions  " 
in  such  a  reference  must  be  taken  to  mean  "  all  questions  in  dispute  between  the  parties 
in  the  cause  referred  "  ;  tliat  is  to  say,  it  is  a  reference  only  of  all  matters  in  dispute 
in  tlia.t  cause.  Tliis  construction  of  the  terms  of  tlie  reference,  therefore,  removes 
all  questions  which  may  arise  as  to  the  conclusiveness  of  the  award  in  tiiis  latter 
brancli — the  third  finding;  but  it  leaves  the  want  of  conclusiveness  in  tiie  second 
branch  or  finding  exactly  where  it  was,  and  that  is  sufficient  to  prevent  the  inter- 
locutors of  the  Court  below  from  standing,  which  interlocutors  confirmed  tlie  award 
generally. 

With  respect  to  the  first  branch  of  the  a.ward,  that  touching  the  two  calls  and 
interest  on  tliem,  and  in  which  the  award  was  made  against  Mj-.  Clyne,  I  stated,  after 
the  argument,  my  opinion  tliat  one,  at  [661]  least,  of  those  calls  was  not  exigible, 
inasmuch  as  the  fifty-second  section  of  the  Act  5  Geo.  4,  c.  76,  requires  that  a  montli 
or  more  shall  intervene  between  the  making  of  any  two  calls;  and  those  calls,  even 
though  the  payments  under  them  were  to  be  made  at  an  interval  of  more  than  a  montli, 
were  nevertheless  contrary  to  the  Act,  as  both  were  made  on  the  same  day  and  were 
for  more  than  10  piei  cent.  I  formerly  stated  at  greater  length,  the  reasons  why  this 
was  not  a  compliance  with,  but  an  evasion  of  tlie  provisions  of  the  Act,  and  an  evasion 
of  it  in  one  of  its  most  important  particulars — that  of  a  right  to'  make  calls  on  the 
shareholders  for  payments  to  the  company.  But  the  first  of  these  calls  does  not 
appear  to  me  to  fall  witliin  the  same  objection  ;  and  therefore  I  am  of  opinion  tliat 
one  of  those  calls  was  duly  made,  inasmuch  as  it  is  not  denied  that  above  one  calendar 
month  had  elapsed  from  the  last  preceding  call.  The  result  of  this  will  therefore  bo,  that 
the  finding  of  the  arbitrator  in  the  action  by  the  company  against  Mr.  Clyne,  may  be 
reduced  by  one  half,  and  that  instead  of  £289  12s.  lOid.,  only  £144;  16s.  5Jd.  will 
be  payable  by  Mr.  Clyne's  executors  to  the  company,  including  principal  and  interest. 
It  is  upon  an  error  in  law  that  I  hold  this  part  of  the  award  to  be  erroneous,  and  the 
error  in  law,  though  it  does  not  appear  in  express  terms  upon  the  face  of  the  award, 
yet  appears  by  the  award,  taken  together  with  that  to  which  the  award  refers,  and 
which  by  that  reference  must  be  taken  to  be  imported  into  it;  consequently  there  is 
here  just  as  much  error  in  law  as  if  tliat  error  in  law-  had  appeared  upon  tlie  face  of  the 
award.  Tlie  result  of  the  argument  with  respect  tO'  the  inconclusiveness  of  the  award, 
of  course,  is,  that  the  interlocutor  must  be  set  aside  requiring  the  payment  from  the 
company  [662]  to  Mr.  Clyne  of  £780,  from  which  the  company  also  was  allowed  to 
deduct  that  which  was  found  due  by  Mr.  Clyne  to  the  company  under  the  first  head, 
and  in  the  first  action.  As  there  will  now  be  no  payment  to  be  made  by  the  company 
to  Mr.  Clyne,  or  his  representatives,  of  course  there  is  no  occasion  for  mentioning  the 
deduction. 

But  I  have  to  make  one  observation,  which  appears  to  me  to  be  of  import-ance, 
because  it  tends  to  prevent  these  proceedings  from  being  carried  on  further  than  the 
stage  which  they  will  reach  on  the  reversal  and  remit,  which  I  shall  recommend  to 
your  Lordships.  What  the  arbitrator  intended  to  direct  is  very  clear,  though  he 
failed  in  accomplishing  his  object,  by  a  defect  not  only  in  form,  but  in  substance  of 
his  directions.  If  he  ha.d  directed — which  in  all  probability  he  meant  to  do — that  Mr. 
Clyne  sho'uld  surrender  his  shares,  and  that  the  company  should  make  him  compensa- 
tion, then  the  whole  direction  would  have  been  right.  I  have  looked  into  the  facts  of 
the  case,  and  as  far  as  I  understand  them,  I  am  of  opinion  that  sucli  would  have  been 
so-  far  a  right  award,  and  that  had  it  been  so  made,  the  Court  would  have  been  rigiit 
in  confirming  it.  When  this  matter  goes  back  to  the  Court  below,  the  probability  is, 
that  the  party  against  whom  the  award  was  made  will  not  choose  to  refer  at  all ; 
but  whether  by  reference  and  an  award,  or  by  the  Court  itself  dealing  with  it,  a 
simil.ar  judgment  is,  in  my  opinion,  likely  to  be  arrived  at.  As  at  present  advised, 
I  tJiink  that  judgment,  if  it  is  come  to,  will  be  unimpeachable,  and  any  different 
judgment  will  be  wrong.  If,  therefore,  the  result  of  the  present  reversal  and  remit 
will  be,  that  the  same  conclusion  will  be  arrived  at  which  I  have  already  stated  my 
belief  to  have  been  the  intention  of  the  arbitrator  and  of  the  [663]  Court  lielow  to  have 
come  toi,  that  conclusion  ought,  I  think,  to  stand  ;  and  if  it  should  bo  brought  here  by 
appeal,  the  party  so  appealing  will,  veiy  probably,  not  only  have  the  decision  here 
against  him,  but  will  also  have  to  pay  the  full  costs  of  that  proceeding. 
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Tlie  best  course  for  your  Lordships  now  will  be,  to  alter  the  interlocutors  com- 
plained of  in  the  manner  which  I  have  already  described,  the  consequence  ot  which 
will  be,  that  the  award  will  be  set  aside,  and  the  Court  below  will  be  left  to  proceed 
with  the  causes  as  they  shall  see  fit;  the  Appellants  being  directed  to  paj'  the  sum  of 
£144:  16s.  5id.,  as  I  have  already  stated,  as  one  call,  with  interest. 

It  was  ordered  accordingly,  "  That  the  interlocutors  complained  of  in  the  said 
appeal  (the  first)  be,  and  tlie  same  are  liereby  reversed ;  and  it  is  found  and  declared 
that  in  terms  of  tlie  52d  section  of  the  Act  (5  Geo.  4,  c.  76),  it  was  not  competent  to 
the  company,  thereby  incorporated,  to  make  two  calls  for  money  fro'm  the  subscribers 
to,  and  proprietors  of,  the  said  undertaking  at  one  and  the  same  time;  and  that  it 
was  by  the  said  Act  enacted,  that  no  such  calls  should  be  made  but  at  the  distance  of 
one  calendar  month,  at  least,  from  each  other.  And  it  is  fuither  declared,  that  instead 
of  making  two  calls  for  £130  each,  upon  the  shares  held  by  the  said  David  Clyne  on 
the  12th  day  of  December  1825,  it  was  not  competent  to  the  said  company  to  make 
more  than  one  of  such  calls  at  one  time.  And  it  is  therefore  further  ordered,  that  the 
said  cause  be  remitted  back  to  the  First  Division  of  the  Court  of  Session  in  Scotland, 
with  instructions  tO'  the  said  Court  to  set  aside  the  award  of  Mr.  Duncan  M'Niell, 
mentioned  in  the  said  appeal,  in  terms  of  this  judgment,  finding,  and  declaration  ; 
and  to  find  the  [664]  Appellants  liable  in  payment  to  tlie  Respondents  of  the  first 
instalment  or  call  on  tiie  said  shares,  with  interest  since  the  same  became  due,  and  to 
proceed  further  therein  as  may  be  just  and  consistent  with  tliis  judgment." 

And  in  the  second  appeal  it  was  oirdered,  "  That  the  interlocutors  complained  of 
in  the  said  appeal  be,  and  the  same  are  hereby  reversed  ;  and  it  is  further  ordered, 
that  the  said  cause  be  remitted  back  to  tlie  First  Division  of  tlie  Court  of  Session  in 
Scotland,  with  instructions  to  the  said  Court  to  set  aside  the  award  of  Mr.  Duncan 
M'Niell  mentioned  in  the  said  appeal,  and  to  proceed  further  therein  as  may  be  just 
and  consistent  with  this  judgment  "  (47  Journ.  304). 


[665]  APPEAL 

From  the  Court  of  Chancery. 

JAMES  ACKERS  (an  Infant,  by  N.  C.  MILNE,  his  Guardian),~Appen.ant.  : 
SOPHIA  PHIPPS,*  y^idow—Respondenf. 

[Mews'  Dig.  xiv.  1524;  xv.  1441,  1769;  S.C.  9  Bli.  N.S.  430.  And  see  F/iipps  v. 
Ackers,  3  CI.  and  F.  702  ;  9  CI.  and  F.  583  ;  and  S.C.  in  Cli.,  5  Sim.  44 ;  1  L.J. 
Ch.  96.     Cp.  In  re  Towns-end's  Estate  1886,  34  Ch.D.  357.] 

A  testator  devised  all  his  freehold,  copyhold,  and  leasehold  messuages,  lands, 
tenements,  rents,  and  hereditaments,  and  all  other  his  real  and  personal 
estate,  whatsoever  and  wheresoever,  not  before  disposed  of,  to  trustees,  with 
power  to  sell  and  absolutely  dispose  of,  or  to  exchange  or  let,  all  or  any 
part  or  parts  of  his  said  estate,  upon  trust,  as  to  a  certain  part,  to  convey  and 
assure  that  part  to  his  godson,  G.  H.  A.,  when  and  so  soon  as  his  godson  should 
attain  21 ;  and  also  to  pay  to  G.  H.  A.  £7000  upon  his  attaining  21.  But  in 
case  G.  H.  A.  should  die  without  issue  before  attaining  21,  tlien  the  said  part 
of  the  real  estate,  togetlier  witli  the  £7000,  was  to  sink  into  and  become 
part  of  the  residue,  and  to  go  according  to  the  disposition  thereof,  thereafter 
in  the  will  expressed.  As  to  the  rest,  residue,  and  remainder  of  his  personal 
estate,  he  directed  it  to  accumulate  at  compound  interest  until  J.  C.  A.  should 
attain  24  years,  then  upon  trust  to  convey,  assign,  etc.  unto  J.  C.  A.  (upon 
his  giving  such  security,  and  executing  such  deeds  for  the  payment  of  an- 
nuities before  bequeathed  to  other  persons,  as  sliould  be  to  the  satisfaction  o-f 
the  trustees)  all  the  legal  estate  and  interest  of  and  in  all  the  freehold,  lease- 

*  The  appeal  had  abated  before  the  hearing  by  the  deatli  of  this  Respondent,  and 
was  revived  by  an  order  of  the  House  in  her  executors  and  devisees. 
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hold,  and  copyhold  lands,  tenements,  rents,  and  hereditaments,  and  all  other 
the  testator's  [666]  real  and  j)ersonal  estate,  whatsoever  and  wheresoever, 
not  thereinbefore  devised  and  bequeathed.  Hbi,u,  tliat  this  jjift  to  J.  C.  A. 
displaced  tlie  heir  at  law  as  to  the  residuary  ;j;il't  of  real  and  |>ersoiial  estate  ; 
that  J.  C.  A.  took  a  vested  interest  in  the  intermediate  rents  and  prohts,  and 
tliat  the  words  respecting:  his  executing  deeds  and  assurances  did  not  con- 
stitute a  condition  precedent. 

James  Ackers,  by  his  will,  dated  the  l-'ith  of  April  1822,  after  directing  bis 
debts  and  funeral  and  testamentary  e.xpenses  to  be  paid  out  of  his  personal  estate. 
gave  and  bequeathed  to  his  wife,  Anne  Ackers,  for  her  life,  his  capital  messuage  or 
dwelling-house,  witii  tlie  out-buildings,  gardens,  land,  and  appurtenances  thereto 
belonging,  situate  at  Lark-hill,  within  Salford,  in  the  county  of  Lancaster,  which 
he  held,  together  with  other  land,  by  lease  from  the  Earl  of  Derby  ;  and  also  the  use  of 
his  household  and  other  goods,  furniture,  plate,  etc.,  which  should  be  found  in  his 
said  dwelling-house  at  the  time  of  his  decease;  and  in  case  of  the  death  of  his  said 
wife  before  his  interest  in  the  premises  should  expire,  then  he  directed  that  the  said 
dweUing-house,  land,  and  premises,  and  the  household  goods  and  chattels,sliould  revert 
to  his  executors,  and  be  applicable  to  the  purposes  of  his  will,  thereinafter  set  fortli, 
concerning  his  personal  estate.  The  testator  then  gave  several  pecuniary  legacies, 
wliicli  he  directed  to  be  paid,  some  within  one  year,  and  others  within  three  montiis 
after  his  decease;  and  he  gave  and  devised  all  Ins  freehold  and  copyiiold  messuages, 
lands,  tenements,  rents,  and  hereditaments,  ajid  moieties,  parts  and  shares  of  mes- 
suages, lands,  tenements,  rents,  and  hereditaments,  whatsoever  and  wheresoever, 
situated,  standing,  h'ing,  arising,  and  being  in  the  United  Kingdom  of  Great  Britain 
and  Ireland  ;  [667]  and  also  all  and  every  his  leasehold  messuages,  lands,  tenements, 
rents,  and  hereditaments  respectively,  and  all  otlier  his  real  and  personal  estate  and 
effects,  whatsoever  and  wheresoever,  not  thereinbefore  disposed  of,  unto  Edward 
Hobeon  and  Benjamin  Williams,  their  heirs  and  assigns,  for  ever,  or  for  such  other 
estate  or  estates  as  he  had  therein  respectively,  upon  trust,as  to  his  said  lands,heredita- 
ments,  and  real  estates,  that  they,  his  said  trustees,  should  keep  and  continue  the 
same  in  good  repair,  and  set,  let,  and  manage  the  same  for  tlie  utmost  benefit  and 
advantage;  and  upon  further  trust  and  direction,  that  it  should  be  lawful  for  them, 
at  any  time  or  times  after  his  decease,  to  sell  all  or  any  parts  of  his  real  estate 
(except  tlie  messuage  and  premises  devised  to  his  wife,  during  her  interest  therein, 
and  also  the  land,  hereditaments,  and  premises  thereinafter  devised  to  his  godson, 
George  Holland  Ackers),  and  to  convey  the  fee-simple  thereof  to  any  person  or 
persons  whomsoever,  either  in  parcels  for  building  upon,  or  otherwise  improving  the 
same,  at  such  yearly,  chief,  or  other  rents,  as  they  his  trustees  sliould  think  fit ;  and 
that  when  any  of  the  said  premises  should  be  sold,  the  rents  to  be  resei-ved  upon  sucii 
sales  should  te  vested  in  the  trustees  upon  the  trusts  in  his  will  expressed,  concerning 
his  real  estate.  And  he  empowered  his  trustees  to  exchange  any  of  his  said  lands 
and  hereditaments  for  other  lands,  and  to  make  partition  of  any  lands  of  which  he 
was  joint  proprietor,  and  he  directed  that  tlie  lands  to  be  taken  in  excliange  or 
divided  should  become  vested  in  his  trustees  upon  the  trusts  of  his  will,  and  that 
the  monies  to  arise  from  the  sale  or  sales  of  his  estates  sliould  be  added  to  his  pei^ 
sonal  estate:  and  as  to  his  personal  estate,  money  in  the  public  funds,  money  out  at 
interest,  and  securities  for  money,  rents,  arrears  [668]  of  rent,  goods,  chattels,  and 
effects  of  what  nature  or  kind  soever,  not  thereinbefore  spet^^ially  be<iueathed,  he 
gave  and  bequeathed  the  same  to  his  said  trustees,  their  executors,  administrators,  and 
assigns,  upon  trust,  in  the  first  place,  to  pay  thereout  to  his  said  wife  an  annuity 
of  £3000  for  her  life,  etc. 

The  will  then  proceeded  thus,  "  And  as  to,  for,  and  concerning  all  my  messuages, 
lands,  and  premises,  situate,  lying,  and  being  in  Wlieelock,  in  the  county  of  Chester, 
purchased  by  me  from  Mr.  Hillidge  and  Mr.  Lockett,  thej-  my  said  trustees,  and 
the  sui-vivor  of  them,  and  the  heir  of  such  survivor,  shall  stand  seised  and  he  jios. 
sessed  thereof,  in  trust,  and  to  the  intent  and  purposes,  to  assign,  convey,  and  assure 
the  same  unto  my  godson,  George  Holland  Ackers,  eldest  son  of  my  nepliew.  George 
Ackers,  ir/if»  anil  xn  sonn  n-s  he,  my  said  godson,  shall  attain  his  age  of  21  years  ;  and 
also  do   and  shall   pay  unto  my  said  godson,  George  Holl.and   Ackers,  (lie  sum   of 
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£7000  at  and  upon  Ms  attaining  his  said  age  of  21  years.  But  in  case  my  saia 
godson,  George  Holland  Ackers,  shall  depart  this  life  before  he  attains  the  said  age  of 
21  years,  without  leaving  issue  of  his  body  lawfully  to  be  begotten,  then,  and  in  such 
case,  the  said  messuages,  land,  and  premises,  in  Wheelock  aforesaid,  hereinbefore 
given  and  devised  to  him,  together  with  the  said  sum  of  £7000,  shall  sink  into  and 
become  part  of  tlie  residue  of  my  real  and  personal  estate,  and  go  according  to  the 
disposition  thereof,  hereinafter  expressed  and  contained." 

The  will  continued:  "  And  as  to  the  rest,  residue,  and  remainder  of  my  personal 
estate,  not  by  this  my  will  specifically  disposed  of,  upon  trust,  that  tliey  my  said 
trustees,  and  the  survivor  of  them,  his  executors  and  administrators,  do  and  shall, 
after  payment  thereout  of  all  my  just  debts,  funeral,  and  testamentary  [669]  charges, 
and  all  annuities  and  yearly  sums  of  money,  and  legacies  given  by  this  my  will, 
together  with  all  such  sum  and  sums  of  money  as  may  be  necessary  for  the  manage- 
ment and  repairs  of  my  real  and  personal  estate,  invest  the  overplus  in  the  Parlia- 
mentary stocks  or  public  funds  of  Great  Britain,  or  at  interest  upon  government 
securities  in  England,  to  be  altered  and  varied  as  they,  my  said  trustees  or  trustee, 
shall  think  proper,  and  that  the  resulting  income  and  produce  thereof  may  be 
accumulated  by  way  of  compound  interest,  until  James  Coops,  son  of  Ann  Coops 
(some  time  ago  residing  in  Salford),  and  which  said  James  Coops  was  bom  on  or 
about  the  4th  day  of  August  in  the  year  1811,  shall  arrive  at  and  attain  the  age  of 
24  years;  then  upon  trust,  that  they,  my  said  ti-ustees  and  the  survivor  of  them, 
and  the  heirs,  executors,  and  administrators  of  such  survivor,  shall  convey,  assign, 
transfer,  pay,  and  make  over,  by  proper  and  eiiectual  conveyanc&s,  transfers,  pay- 
ments, and  assurances  in  the  law,  unto  the  said  James  Coops,  upon  his  giving  such 
security,  and  executing  such  deeds  and  assurances,  to  the  satisfaction  of  the  said 
trustees  or  trustee  for  tlie  time  being,  or  as  their  or  his  counsel  shall  advise,  for  the 
regular  payment  of  the  said  several  annuities  hereinbefore  bequeathed,  all  the 
legal  estate  and  interest  of  and  in  all  my  said  freeliold,  copyhold,  and  leasehold 
messuages,  lands,  tenements,  rents,  and  hereditaments,  and  moieties,  parts,  and 
shares  of  messuages,  lands,  tenements,  rents,  and  hereditaments,  situate,  standing, 
lying,  arising,  and  being  in  the  United  Kingdoms  of  Great  Britain  and  Ireland, 
and  all  other  my  real  and  personal  estate  and  effects,  whatsoever  and  wheresoever, 
not  hereinbefore  given,  devised,  and  bequeathed." 

The  testator  tlien  directed  that  his  trustees  sliould  [670]  place  James  Coops  at 
school,  and  give  him  an  education  at  one  of  the  universities,  and  pay  for  his  main- 
tenance and  education  such  sum  or  sums  out  of  the  income  of  the  testator's  pei-sonal 
estate  as  tliey  should  think  necessai-y,  not  exceeding  £800  a  year,  until  he  should 
attain  the  age  of  21  years ;  and  after  attaining  that  age,  then  that  the  trustees  should 
increase  the  allowance  from  £800  to  an  amount  not  exceeding  £1500  a  year,  until 
he  attained  the  age  of  24  years;  and  the  testator  further  directed,  that  the  said 
James  Coops  should  from  and  after  the  testators  decease  take  and  use  the  sur- 
name of  "  Ackers  "  only,  in  addition  to  his  Christian  name.  The  will  then  proceeded  : 
"  But  in  case  the  said  James  Coops  shall  depart  this  life  before  he  attains  the  said 
ao-e  of  24  years,  withont  leaving  issue  lawfully  begotten,  then  upon  trust,  that  they, 
my  said  trustees,  and  the  survivor  of  them,  etc.,  do  and  shall,  in  like  manner,  assign, 
transfer,  pay,  and  make  over,  by  proper  conveyances,  payments,  and  assurances 
(subject  nevertlieless  to  the  payment  of  the  said  annuities  and  yearly  sums  of  money 
hereinbefore  bequeathed,  and  also  to  the  life  estate  of  my  said  wife,  in  my  house 
and  premises  at  Lark-hill,)  unto  such  son  of  the  body  of  my  said  nephew.  George 
Ackers,  lawfully  to  be  begotten  and  hereafter  to  be  born  (exclusive  of  my  said  godson, 
George  Holland  Ackers,  and  his  heirs),  when  he  shall  attain  the  age  of  24  years, 
all  that  and  those  my  real  and  personal  estate,  of  what  nature  or  kind  soever  ;  and  in 
default  of  such  son,  in  trust  for  the  third,  fourth,  fifth,  sixth,  and  all  and  every 
other  son  and  sons  of  the  body  of  my  said  nephew,  George  Ackers,  lawfully  issuing 
and  hereafter  to  be  born,  successively  and  in  remainder  one  after  another,  as  they 
and  every  of  them  shall  be  in  priority  of  birth,  etc.,  such  son  and  his  heirs  lawfully 
begotten,  nevertheless,  only  to  take  [671]  when  he  shall  have  attained  the  age  of 
24  years,  etc. ;  and  in  default  of  such  issue,  in  trust  for  aU  and  every  the  daughter 
and  daughters,  and  their  heirs,  of  my  said  nephew,  George  Ackers,  equally  to  be 
divided  among  them,  etc.,  nevertheless,  only  to  take  when  she  or  they  shall  have 
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attained  the  age  of  21  years;  and  in  case  my  said  nephew,  George  Ackers,  sliall 
depart  this  life  without  leaving  such  son  or  sons,  daugliter  or  daughters,  liereafter  to 
be  born,  or  that  he,  she,  or  tliey  shall  have  respectively  departed  this  life,  if  a  son, 
under  24  years,  and  if  a  daughter,  under  21  years  of  age,  tiien  upon  trust  for  uiy 
said  godson,  George  Holland  Ackers,  when  and  so  soon  as  he  shall  liavo  attained  his 
age  of  24  years."  Then  foUowed  a  proviso,  that  in  case  tiiero  should  be  no  such  son 
or  daughter  of  the  testator's  said  nephew,  thereafter  to  be  born,  or  that  G.  II.  Ackers 
should  die  before  attaining  the  age  of  24  years  without  issue,  lawfully  to  \>e  begotten, 
the  trustees  should  divide  the  whole  of  the  testator's  real  and  jiersonal  estate  not 
before  disposed  of  into  three  equal  parts,  each  part  to  be  divided  equally  among  the 
children  who  should  be  then  living  of  the  testator's  late  uncle  and  aunts,  T.  Singleton, 
Elizabeth  Halsall,  and  Ann  Bayley,  respectively.  And  the  testator  appointed  the 
said  Edward  Hobson  and  Benjamin  Willi.^ms  executors  of  his  will. 

The  testator  afterwards  made  a  codicil  to  his  will,  which,  however,  did  not  affect 
the  devise  of  the  real  estate;  and  he  died,  without  otherwise  revoking  or  altering  his 
will,  on  the  23d  of  May  1824,  leaving  Sophia  Phipps  (the  Respondent)  his  heiress- 
at-Iaw,  and  the  said  James  Coops  and  George  Holland  Ackers,  both  infants  under 
the  age  of  21  years,  him  sui-viving.  Ann  Ackers,  the  testator's  wife,  died  in  his 
lifetime.  [672]  The  only  child  of  his  said  uncle,  Thomas  Singleton,  living  at  the 
testator's  death,  was  George  Singleton.  The  only  children  then  living  of  the  testator's 
aunt,  Elizabeth  Halsall,  were  Jobn  Halsall,  and  Ellen,  the  wife  of  Richard  Mayor, 
and  the  only  child  of  the  testator's  aunt,  Ann  Bayley,  living  at  his  death,  was  Ann 
Cottom,  widow,  who  died  in  August  1824,  leaving  Robert  Cottom,  her  eldest  son,  and 
heir-at-law,  who  obtained  letters  of  administration  of  her  estate  and  effects.  Edward 
Hobson  having  by  deed  renounced  and  disclaimed  the  will,  Benjamin  Williams 
alone  duly  proved  the  same  in  October  1824. 

Sophia  Phipps  (the  Respondent)  tiled  her  bill  in  Chancery  in  October  IS-'U  against 
the  said  Benjamin  WiUiams,  James  Coops,  then  calling  himself  James  Ackers  (the 
Appellant),  George  Holland  Ackers,  George  Singleton,  .lohn  Halsall,  Richard  Mayor 
and  Ellen  his  wife,  and  Robert  Cottom,  stating  the  facts  above  stated  ;  and,  among 
other  things,  that  the  testator  was,  at  the  respective  times  of  making  his  will,  and  of 
his  death,  seised  in  fee  of  various  lands  in  the  townships  of  Manchester  and  Sal- 
ford,  and  of  Chorlton-row,  jointly  with  Holland  Ackers,  deceased,  in  undivided 
moieties,  as  tenants  in  common  ;  that  these  lands  had  been  bought  by  them  for  the 
purpose  of  being  sold  again  in  parcels  for  building  upon,  and  that  contracts  had 
been  entered  into  by  the  testator  both  before  and  after  the  date  of  his  will  for  the 
sale  of  these  parcels,  in  consideration  of  certain  rent-charges  in  fee  issuing  and 
payable  out  of  the  respective  plots.  And  the  bill  further  stated,  that  B.  Williams, 
upon  the  death  of  the  testator,  took  upon  himself  the  execution  of  the  trusts  reposed 
in  him  by  virtue  of  the  will,  and  entered  into  possession  and  i-eceipt  of  the  rents  and 
profits  of  the  lands  devised  by  the  will,  upon  [673]  trust  to  convey  the  same  to 
James  Coops  when  he  should  attain  24  ;  and  tliat  the  rents  received  by  B.  Williams, 
in  respect  of  the  premises  at  Wieelock,  and  the  rents  received  by  him  on  account  of 
the  other  estates  before  mentioned,  amount  respectively  to  several  thousand  pounds. 
The  bill  prayed  that  it  might  be  declared  that  the  plaintiff'  was  entitled  to  the  rents 
and  profits  of  the  lands,  etc.  situate  at  Wheelock,  from  the  death  of  the  testator,  until 
such  time  as  the  defendant,  George  Holland  Ackers,  should  attain  21  years  of  age; 
and  that  it  might  likewise  be  declared  that  she  was  entitled  to  the  rents  and  profits 
of  the  freehold  lands  and  hereditaments  in  the  will  mentioned  to  be  devised  to  the 
Appellant,  until  such  time  as  he  should  attain  24  years  of  age.    And  for  an  .account, 

etc. 

The  Appellant  and  George  Holland  Ackers  appeared  separately  to  tlie  bill  by 
their  respective  guardians,  and  put  in  demurrers  thereto  for  want  of  equity.  These 
demurrers  came  on  to  be  argued  before  the  Vice-Chancellor,  and  his  Honor,  by  two 
several  orders,  dated  the  19th  of  December  18ol.  overruled  the  demurrer  of  tliis 
Appellant,  and  allowed  the  demurrer  of  George  Holland  Ackers  (slh>  the  case  rei)ortcd 
under  the  name  of  Pfiipps  v.  Williams,  .5  Sim.  44). 

This  was  an  appeal  against  the  order  overruling  the  demurrer  of  Jamos  Ackers. 

Sir  C.  Wetherall,  for  the  Appellant: — The  question  is,  whether  the  intermediate 
rents  and  profits  are  tO'  go  according  to  the  trusts  of  the  will,  and  accumulate  for 
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the  benefit  of  the  infant,  or  to  pass  to  the  heir-at-law  1  This  question  must  be  answered 
in  the  aflBnnative.  The  general  rule  of  law  is,  that  in  a  devise  [674]  like  the  present, 
which  is  an  immediate  devise,  liable  to  be  divested,  the  right  vests  at  once,  and  the 
intermediate  rents  are  taken  :  Borastone's  case  (3  Rep.  19) ;  Doe  v.  Moore  (14  East, 
601);  Doe  v.  Notvell  (5  Dow,  202;  1  Maule  and  Selw.  327);  Farmer  v.  Francis  (2 
Bing.  151  ;  2  Sim.  and  Stu.  505);  Ch-ambers  v.  Brailsford  (18  Ves.  368);  Stanhy  v. 
Stanley  (16  Ves.  491).  If  the  testator  has  not  directly  devised  them,  he  has  done  so 
by  necessary  implication.  In  the  first  part  of  tlie  will,  the  testator  speaks  of  '"  the 
capital  messuage  or  dwelling-house,  garden,  land,  and  premises,  and  the  house- 
hold goods  and  chattels,  and  every  part  thereof  respectively  ;"'  and  this  description 
of  his  property  runs  throughout  the  will,  a  circumstance  of  considerable  importance 
to  be  attended  to  in  its  construction.  In  the  devise  to  the  trustees,  the  word  "  rents  " 
is  particularly  introduced.  [Lord  Brougham. — The  word  "'  rents  "  is  there  made 
applicable  to  leasehold  as  well  as  freehold.]  The  trust  created  in  that  part  of  the 
will  is  most  general  in  its  nature,  and  it  is  clear,  that  every  possible  property  was 
intended  to  be  accumulated  for  the  benefit  of  this  young  man.  The  trustees  have 
the  power  to  sell  every  acre  of  the  real  estate  and  turn  it  into  personalty  ;  and  what 
is  done  with  the  personal  estate,  must  be  taken  as  giving  the  standard  of  construc- 
tion for  the  whole  will.  In  the  devise  to  the  trustees  tO'  pay  the  annuity  to  the 
testator's  widow,  rents  are  put  upon  the  same  footing  as  the  other  personal  pro- 
perty. In  the  devise  for  the  benefit  of  George  Holland  Ackers,  the  Wheelock  estates 
and  the  sum  of  £7000,  are  in  like  manner  treated  as  personalty,  both  being  directed 
to  sink  into  tlie  residue  should  George  Holland  Ackers  die  before  21,  and  without 
lawful  [675]  issue;  and  then  follows  the  general  provision  as  to  the 
residue  not  bequeathed  or  disposed  of.  This  provision  shows,  that  it  was  the 
desire  of  the  testator,  that  every  possible  part  of  the  property  should  be  capable  of 
being  made  available  for  the  increase  of  the  accumulating  fund.  The  annuity  of 
£3000  to  the  testator's  widow,  is  to  come  from  the  aggregate  fund  formed  of  the  real 
and  personal  property,  and  "  rents  "  are  expressly  spoken  of  as  part  of  the  fund 
to  form  that  property.  The  veiy  large  allowance  made  to  this  young  man  at  the 
University,  is  itself  a  test  of  what  the  testator  intended,  namely,  that  after  pro- 
viding for  the  annuities  and  legacies  given  by  the  will,  this  young  man  sliould 
succeed  him  in  the  possession  of  the  property.  Throughout  the  will,  instead  of 
keeping  separate  the  real  and  personal  property,  they  are  constantly  mixed  together. 
There  is  nothing  whatever  from  which  it  can  be  inferred,  that  the  testator  desired  to 
give  the  benefit  of  this  property  to  a  third  person,  till  the  time  at  which  the  Appel- 
lant should  obtain  24  years  of  age.  It  may  be  said,  that  the  contrary  is  not  apparent, 
and  that  the  rule  of  law  is,  that  an  heir-at>law  cannot  be  disinherited  without 
direct  words  expressly  and  for  that  purpose.  The  words  here  are  sufficientlv  express, 
for  power  is  given  to  the  tnistees  to  do  that  which  it  is  impossible  they  can  do,  if 
the  claims  or  the  heir-aHaw  are  tO'  be  preserved.  The  trustees  may  sell  the  estate 
itself  and  convert  it  into  personalty;  and  if  they  did  so,  it  is  clear  that  the  produce 
of  the  sale  would  go  to  form  part  of  the  accumulating  fund.  The  creation  of  this 
power  is  equal  to  a  devise  tO'  the  trustees  of  the  intermediate  rents  and  profits  of  the 
estate,  for  it  gives  them  an  absolute  power  over  the  capital  of  the  estate  [676]  itself. 
In  Gibson  V.  Lord  Montfort  (1  Ves.  485  ;  Ambler,  93)  there  was  a  devise  of  real, 
leasehold,  copyhold,  and  personal  estate  to  trustees,  their  executors,  etc.,  first  for 
paj'ment  of  annuities,  etc.,  upon  a  deficiency  of  the  personalty;  and  "  as  concerning 
all  the  rest,  residue,  etc.,"  in  trust  for  the  children  of  the  testator's  daughter,  but  if 
she  die  without  issue  then  to  B.  and  C,  and  the  intermediate  profits  were  lield  to 
pass  by  this  devise ;  and  it  was  further  held,  that  trustees  have  a  fee  when  the  pur- 
poses of  the  trust  cannot  be  answered  otherwise.  That  case  must  govern  the  present. 
In  tliat  case.  Lord  Hardwicke  considered  and  commented  on  the  case  of  Stephens  v. 
Stephens  (Cas.  temp.  Talb.  228).  In  the  latter  case,  the  judges  whose  opinions  were 
taken,  concluded  their  certificate  as  to  the  point  now  in  question,  by  stating,  "  As 
to  the  profits  of  the  estate  received  since  the  death  of  the  grandson, 
or  tO'  be  received  until  it  shall  vest  in  any  one  person  by  force  of 
the  said  executory  devise,  or  shall  go  over  to  the  remainder-man  :  we  conceive  tliat 
they  belong  to  Sir  Thomas  Stephens,  by  virtue  of  the  residuaiy  devise  in  the  will, 
as  an  interest  in  the  testator's  estate,  not  before  bequeathed  or  disposed  of."  That 
case  is  as  strong  as  any  that  can  be  put,  for  it  is  the  case  of  an  executoi-y  devise  which 
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may  never  be  executed,  but  even  in  suth  a  case  it  appears,  tliut  the  interniediute 
accumulation  of  rents  will  go  under  the  residuary  devise.  Gtanvill  v.  (llanvill 
(2  Mer.  38),  is  another  authority  to  the  same  effect.  There  the  testator,  after  making 
a  provision  for  the  maintenance  of  his  children,  gave  "  all  the  rest,  residue,  and 
remainder  of  his  real  and  personal  estate  "  to  his  son,  T.  W.  G.,  "  to  be  a  vested  interest 
on  his  [677]  attaining  the  age  of  21,"  and  "  if  he  sliall  happen  to  die  before  21," 
then  to  a  daughter,  E.  G.,  with  remainders  over.  The  Master  of  the  Rolls  (Sir  W. 
Grant)  held,  that  the  rents  and  profits  were  to  accumulate  until  T.  W.  (J.  attained 
the  age  of  21,  or  died  under  that  age.  In  that  case,  there  was  no'  special  clause  of 
accumulation,  but  the  whole  matter  was  put  upon  the  general  rule  as  laid  down  in 
Stephens  v.  Stephens,  and  Gibson  v.  Lord  Montfurt.  The  same  general  rule  was 
adopted  in  Genery  v.  Fitzgerahl  (1  Jac.  468).  Lord  Eldon  there  stated  most  dis- 
tinctly the  rule  on  which  the  construction  of  devises  of  real  and  personal  estate  must 
proceed.  He  said,  "  When  a  testator  mixes  up  real  and  personal  estate  in  the  same 
clause,  tlie  question  must  be,  whetlier  he  does  not  show  an  intention  that  the  same 
rule  shall  operate  on  both?  He  does  not  by  his  will  create  any  trust,  but  makes  a 
legal  devise  and  bequest  of  the  whole  together;  then  is  not  the  weight  of  authority 
in  favour  of  the  proposition,  that  when  real  and  personal  estate  are  given  in  this 
way,  the  intermediate  profits  of  both  must  gO'  together?  I  think  it  is."  The  only 
difficulty  felt  by  the  Vice-Chancellor  in  the  present  case  was,  in  consequence  of  that 
part  of  the  devise,  by  which  on  the  property  being  conveyed  to  the  infant,  upon  liis 
attaining  the  age  of  24,  he  is  required  to  do  certain  things  stated  in  the  will.  It 
was  contended,  that  these  things  must  be  considered  as  conditions  precedent  to  his 
right  to  enjoy  the  estate.  In  tlie  report  of  tlie  case  in  the  Court  below,  I'hi'pps  v. 
Williaims  (5  Sim.  4i),  the  Vice-Chancellur  appears  to  have  said,  "  The  mere  attain- 
ment of  the  age,  is  not  the  only  thing  by  which  the  testator  marks  the  time  at  whicli 
it  shall  Ije  determined  whether  the  estate  shall  vest  or  finallj'  [678]  become  not  liable 
to  be  divested,  but  there  is  a  preliminary  act  to  l>e  done,  without  the  doing  of  which 
James  Ackers  never  would  be"  entitled  to  call  for  the  conveyance  of  the  legal  estate  : 
for  the  testator  has  in  express  terms  directed,  that  the  conveyance  sliall  be  made  on 
his  giving  such  security,  and  executing  such  deeds  as  should  be  satisfactoi-y  to  the 
trustees,  for  the  purpose  of  securing  the  regular  payment  of  the  annuities.  This 
is,  in  my  opinion,  clearly  a  condition  precedent,  and  till  that  be  performed,  James 
Ackers  will  take  no  interest,  and  my  opinion  therefore  is,  inasmuch  as  there  is  no 
trust  for  the  account  of  the  rents,  that  the  rents  and  profits  of  the  residue  of  the 
real  estate  belong  to-  the  heir  in  the  meantime.  The  consequence  tlierefore  is,  that 
the  demurrer  of  George  Holland  Ackers  must  be  allowed,  and  the  demurrer  of  James 
Ackers  overruled."  This  case  is  properly  divided  into  branches,  the  first  relates  to 
the  estate  James  Ackers  is  to  take  at  24  ;  the  second,  what  is  the  effect  of  the  general 
context  of  the  will  by  way  of  raising  an  express  gift?  and  it  is  clear  that  the  judgment 
of  the  Vice-Chancellor  was  throughout  directed  only  to-  the  first  of  these  two  ques- 
tions, and  it  is  submitted,  that  for  the  reasons  already  stated,  his  Honor's  judgment 
cannot  be  supported  as  to  that  point.  Then  as  to  the  second  point,  it  is  clear  on  the 
face  of  this  will,  that  the  testator  intended  to  leave  all  to  this  young  man,  and  if 
the  intention  of  the  testator  is  to  be,  as  it  ought  to  be,  taken  as  a  guide  in  the  con- 
struction of  this  will,  the  judgment  of  the  Vice-Chancellor  must  be  reversed,  and  the 
Appellant  declared  entitled  to  these  rents  and  profits. 

Mr.  Tinney  and  Mr.  West,  for  the  Respondent: — As  tO'  the  intention  of  the 
testator;  if  his  intention  was,  what  it  is  now  contended  to  have  been,  the  [679]  only 
answer  that  can  be  made  is,  quod  volwii  non  dixit.  This  appeal  must  \m  decided 
as  one  falling  within  the  ordinary  rule  applicable  to  such  cases.  Where  is  the 
evidence  of  favourable  intention  on  the  part  of  the  testator  towards  the  Apjiellant? 
In  every  part  of  the  will  the  testator  has  taken  care  to  guard  against  making  anj- 
acknowledgment  of  him.  Then,  as  to  the  trusts,  there  is  no'  trust  deilared  as  to 
the  rents  except  for  the  repaii-s  which  the  testator  afterwards  directs  to  be  made 
out  of  the  funds  of  the  personal  estate.  [Lord  Brougham: — Can  you  say  tliat  the 
heir  is  not  disinherited  when  he  is  left  at  the  mercy  of  the  trustees,  who  iiave  the 
power  of  converting  the  estate  out  and  out?]  The  power  here  does  not  amount  to 
a  direction  tO'  convert  the  estate,  and  is  not  therefore  a  disinheriting  of  the  heir-at- 
law.     The  accumulating  clause  entirely  relates  to  tlie  pei-sonal  estate,  and  tliero  is 
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not  one  word  in  that  clause  affecting  the  real  estate.  In  Gibson  y.  Lord  Montfort, 
the  testator  himself  had  answered  tlie  question  by  the  veiy  form  in  which  he  mani- 
fested his  intention  in  the  will.  Here  there  is  no  such  express  manifestation  of  the 
testator's  wiU ;  and  it  is  clear  therefore  that  the  intei-vening  rents  will  not  go  with 
the  real  estate.  The  position  adopted  by  Lord  Eldon  in  Genery  v.  Fitzgej-ald  (1 
Jac.  408)  is  not  controverted.  If  the  testator  mixes  up  real  and  personal  estates  and 
makes  a  general  devise  of  tlie  residue,  there  is  no  doubt  that  both  will  go  together. 
But  that  is  not  the  case  here,  for  he  has  in  several  parts  of  his  will  carefully  dis- 
tinguished between  the  two  estates.  Genery  v.  Fitzgerald  is  therefore,  so  far  as  it 
goes,  an  authority  for  tlie  Respondent.  In  that  case  it  was  expressly  declared,  that 
if  a  testator  gives  a  future  estate  to  com-[680]-mence  at  a  future  period,  the  inter- 
mediate profits  will  not  be  carried,  for  he  does  not  by  his  wiU  create  the  trust.  In 
like  manner,  when  rightly  considered,  Stephens  v.  Stephens  (Cas.  temp.  Talb.  228) 
is  an  authority  in  favour  of  the  Respondent.  In  this  wiU  there  is  no  residuai-y 
clause  independent  of  this  contingency,  and,  as  there  is  no  other  clause  in  the  will 
having  the  effect  of  disinheriting  the  heir-at-law,  the  oi-dinary  rule  of  law  must  take 
place.  Then  the  case  of  Gibson  v.  Lord  Montfort  is  peculiar,  containing,  as  it  does, 
an  exposition  of  the  law  different  from  any  other  case.  But,  first,  it  may  be  obseiwed, 
that,  in  that  case,  there  is  a  general  mixture  of  rest,  residue,  and  remainder,  no 
such  words  being  found  in  this  case.  To  follow  out  the  argument,  an  annuity, 
which  is  a  portion  of  the  real  estate,  as  well  as  of  tlie  profits  of 
the  real  estate,  will  go  in  remainder  over.  There  is  in  Gibson  v. 
Lord  Montfort  a  distinct  and  clear  ground  on  which  the  bequest  of  the  residue 
must  necessarily  be  taken  to  mean  the  residue  of  both  real  and  personal  estate.  It 
is  not  so  here.  That  case,  however,  is  often  carried  farther  than  was  intended  by 
the  judge  who  decided  it;  and  the  restriction  which  he  puts  upon  the  matter,  by 
reference  to  what  was  the  iitention  of  the  parties,  is  often  overlooked.  The  case  of 
Glanvill  v.  Glanvill  (2  Mer.  38)  was  not  thoroughly  argued,  and  the  cases  cited  were 
inapplicable;  the  two  first  cases  out  of  the  three  there  cited  relating  only  to  realty, 
and  the  last  turning  entirely  on  the  limitations  in  strict  settlement.  Gibson  v.  Lord 
Montfort  is  there  cited  as  Rogers  v.  Gibson.,  under  which  name  it  is  reported  in 
Ambler  (Ambler,  93).  Glanvill  v.  Glanvill  is  to  be  supported  on  the  ground  that  the 
gift  there  was  a  gift  to  the  heir-at-[681]-law  on  his  attaining  21,  and  that  that  means 
that  he  is  not  to  take  till  he  attains  21.  Now,  apply  that  to  the  present  case.  Suppose 
James  Ackers  had  died  before  he  attained  24,  where  would  the  intermediate  rents 
have  gone?  The  other  side  must  contend  that  they  would  have  gone  first  into  the 
general  residue  and  next  in  remainder,  and,  if  so,  he  must  take  a  contingent  not  a 
vested  remainder.  If  this  residuary  clause  can  carry  the  intermediate  rents  of 
James  Ackers'  estate,  what  can  prevent  it  from  carrying  the  intermediate  rents 
of  George  Holland  Ackers'  estate?  Yet  even  the  other  side  wiU  not  pretend  that  it 
has  any  such  effect,  for  that  would  sliow  that  James  Ackers  would  take  the  rents  of 
a  vested  estate,  and  would  leave  George  Holland  Ackers  totaUy  unprovided  for. 
That  is  a  consequence  too  monstrous  to  be  adopted.  It  is  said  that  this  interest  was 
a  vested  interest  in  James  Ackers,  and  that  so  the  intermediate  rents  passed  to-  him. 
That  argument  is  not  supported  by  authorities.  From  the  first  tO'  the  last,  all  the 
cases  cited,  with  the  exception  of  Stanley  v.  Stanley  (16  Ves.  491),  are  cases  of  direct 
devises.  In  that  case  there  is  nothing  to  support  the  proposition  contended  for  by 
the  Appellant,  except  an  observation  of  Sir  W.  Grant,  then  Master  of  the  Rolls,  who 
said  that  "  the  event  on  which  the  estate  was  given  over  would  not  determine  the 
event  on  which  it  was  vested  ;"  but  he  held  that  the  estate  itself  continued  in  the 
trustees  till  the  party  who  was  entitled  to  the  vested  estate  for  life  attained  21. 
Leaving  therefore  Stanley  v.  Stanley  as  an  indisputable  authority,  a  case  like  the 
present,  where  there  is  merely  a  direction  to  convey,  will  not  fall  within  its  principle. 
There  is  no  analogy  be-[682]-tween  the  devises  to  G.  H.  Ackers  and  to  the  Appellant, 
for  the  estate  of  G.  H.  Ackers  is  a  vested  estate ;  but  it  cannot  be  said  that  the  interest 
of  the  Appellant  is  vested  when  he  is  not  allowed  to  take  at  21,  but  is  compelled  to 
wait  till  24,  and  then  is  not  to  have  the  estate  except  on  performing  certain  conditions  ; 
on  the  refusal  to  perform  which  the  trustees  would  continue  to  hold  the  estate  till 
the  object  of  making  those  conditions  had  been  attained.  It  is  clear  that  where  a 
testator  directs  an  act  to  he  done  before  a  party  becomes  entitled  to  an  estate,  unless 
that  act  is  done  the  title  of  the  party  required  to  do  it  cannot  have  accrued.     Tlie 
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Appellant  here  had  no  vested  but  onl}-  a  contingeut  interest,  and  the  intermediate 
rents  and  profits  could  not  go  to  him  in  respect  of  sucli  an  interest.  This  point 
was  ehilxirately  argued  in  the  case  of  Duffield  v.  Duffield  (.'5  Bligh,  N.S.  260.  1  Dow 
and  Clark,  268  and  305),  and  the  opinions  of  the  judges  taken  and  the  case  fully 
considered.  In  delivering  the  reasons  of  the  judges.  Lord  Chief  .lustice  Best  said 
(1  Dow  and  Clark,  310;  3  Bligh,  N.S.  330),  "  Until  these  estates  become  vested  the 
estates  themselves,  and  the  rents  and  profits  derived  from  them,  pass  to  the  heir-at^ 
law  of  the  testator  as  estates  not  disposed  of  by  the  will.''  That  was  tiie  rule  laid 
down,  and  to  what  estates  did  tiiat  rule  apply?  Tlie  sentence  immediately  preceding 
that  which  has  just  been  quoted  sufficienth'  answers  the  (luestion  :  "  The  testator's 
freehold  e-states  do  not  vest  until  some  son  of  the  testator's  daughter  shall  attain 
the  age  of  21  years,  and  take  the  name  of  Elwes.''  The  perfonnance  of  that  condi- 
tion was  considered  alone  to  give  a  vested  title  to  the  estate,  which  till  that  condition 
was  performed  remained  contingent.  It  may  be  [683]  admitted  that  if  the  thing 
to  be  performed  was  directed  to  be  performed  by  the  trustees,  it  could  not  be  said 
to  be  a  condition  precedent  to  the  vesting  of  the  estate,  for  then  the  trustees  might 
for  ever  keep  the  party  out  of  the  estate  by  refusing  to  do'  the  thing  required;  but 
that  is  not  the  case  here,  for  the  act  of  the  party  himself  is  that  wiiich  determines 
the  vesting  of  the  estate,  and  there  can  be  no  hardship  on  him  in  preventing  the 
estate  from  vesting  until  he  does  what  the  testator  has  required.  If  this  is  a  condition 
precedent,  then  the  estate  is  only  a  contingent  estate,  and  the  intermediate  rents 
will  not  pass  tiU  the  condition  is  performed.  There  was  no  convereion  here  out 
and  out;  and  Ackroyd  v.  Smithson  (1  Brown,  Chan.  Cas.  503)  shows  that  where 
that  is  the  case,  the  legacies  are  not  vested  interests,  but  that,  so  far  as  they  are 
constituted  of  personal  estate,  will  go  to  the  next  of  kin,  and  so  far  as  they  are  con- 
stituted of  real  estate  will  pass  to  the  heir-at-law.  In  that  case,  as  in  Dighy  v. 
Legard  (3  P.  Wms.  22  n),  a  direction  for  the  sale  of  the  lands  for  payment  of  debts  . 
and  legacies  was  held  not  to  be  a  conversion  out  and  out,  and  the  residuarj'  legatees 
in  those  cases  having  died,  the  Court  held  that  the  share  coming  out  of  the  estate  to 
such  legatees  was  a  resulting  trust  for  the  benefit  of  the  heir-at-law.  In  Doe  v. 
Notre//  (1  Maule  and  Selw.  327  :  S.C.  nom.  Rando//  v.  Doe,  5  Dow,  202)  it  was  decided 
that  the  word  "  if  "  was  not  in  that  will  a  contingent,  but  merely  a  descriptive  word  ; 
but  there  it  applied  merely  to  the  happening  of  an  event,  not  to  the  doing  of  an 
act;  and  in  all  the  cases  the  distinction  is  taken  between  a  condition  requiring  a 
thing  to  be  done  and  one  requiring  a  time  to  arrive.  In  the  fnnner  case  the  thing 
must  be  done  before  the  estate  vests:  Rniit}-\<oSA'\-<Je/  v.  f'urrer  (2  Bro.  C.  C.  67), 
Johnson  v.  Cast/e  (cited  Winch,  116).  There  "  a  man  had  devised  his  tenn  to  his 
youngest  son  if  he  lived  to  the  age  of  25  years  and  did  pay  tO'  his  eldest  brother 
so  much  money,  and  agreed  no  estate  passed  till  the  age  of  25  years  and  payment 
of  the  money  ;  and  the  reason  was,  that  a  devise  executory  may  depend  on  a  precedent 
condition."  The  same  doctrine,  after  great  consideration,  was  laid  down  in  Aclierley 
V.  Vernon  (Willes,  153),  where  a  rent-charge  was  devised  to  a  person,  payable  half 
yearly,  on  condition  that  she  should  release  all  right  and  claim  on  the  estate  of 
the  donor  of  the  annuity.  It  was  there  declared  that  the  release  was  a  condition 
precedent,  but  that,  even  if  it  had  been  a  condition  subsequent,  it  ought  tO'  have 
l>een  performed  in  a  reasonable  time;  and  the  sister  not  having  performed  it  in 
her  lifetime,  her  husband  was  not  allowed,  after  her  death,  to-  sue  for  the  arreai-s 
of  the  annuity.  Doe  v.  Lea  (3  Term  Rep.  41)  may  be  referred  to  as  a  case  on  the 
other  side;  but  that  is  distinguishable,  because  there  the  only  tiling  contended  to 
be  a  condition  was  the  arrival  of  a  certain  period  of  time,  which  has  always  been 
distinguished  from  a  case  where  an  act  was  to  be  done.  In  the  case  of  Duffie/d  v. 
Duffie/d  (1  Dow  and  Clark,  2681,  where  the  devise  was  to  the  son  of  the  testator's 
daughter  on  his  attaining  21  and  changing  his  name  to  Elwes,  this  House  held  that 
no  son  of  such  daughter  would  be  entitled  to  the  freehold  estates  until  the  happening 
of  both  events,  and  that  until  that  time  the  rents  and  profits  belonged  tO'  the  testator's 
heir-at-law.  That  case  is  the  last  great  decision  recognising  the  distinction  between 
the  happening  of  a  period  of  time  mentioned  in  a  will,  and  the  doing  of  an  act 
required  by  [685]  such  will  to  be  done  ;  and  that  case  most  completely  established 
the  doctrine,  that  where  an  act  is  to  be  done  it  must  be  done  before  the  estate  can 
vest.      In  this  case,  too,  there  is  this  important  fact,  that  the  testator  has  expressly 
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provided  a  maintenance  for  James  Ackers  till  he  shall  reach  the  age  of  24,  and  that 
maintenance  of  £3000  a  year  completely  excludes  the  possibility  of  the  testator 
intendinpr  that  he  should  be  entitled  in  the  meantime  to  the  intervening  rents  and 
profits.  The  case  of  Gibxon  v.  Montfort  is  inconsistent  with  the  subsequent  case  of 
Bulloch  v.  Stones  (2  Ves.  521),  and  the  authority  of  the  latter  must  be  preferred. 
In  everr  respect,  therefore,  the  decree  was  correct,  and  ought  to  be  affirmed. 

•Sir  Charles  Wetherall  in  reply. — The  will  clearly  shows  that  the  testator  consti- 
tuted the  real  and  personal  estate  into  one  indivisible  fund,  for  the  use  of  the  par- 
ticular individuals  who  were  to  take  in  succession.  The  doctrine  in  Genery  v. 
Fitzgeiahl  (1  Jac.  468),  applies  in  such  a  case.  That  the  real  and  personal  estate 
were  thus  mixed  together  in  one  fund,  is  amply  shown  by  the  directions  to  the  trus- 
tees as  to  the  sale  of  the  estate,- and  by  the  provision,  that,  should  George  Holland 
Ackers  die  before  21,  the  estate  devised  to  him  should  "  sink  into  and  form  part  of 
the  residuaiy  estate."  If  the  estate  is  sold — and  the  trustees  have  the  power  to  sell 
the  whole  of  it,  the  money  arising  therefrom,  or  from  the  leasing,  or  from  the  ex- 
change, is  to  go  to  form  part  of  tlie  residuary  fund.  Thei-e  is  no  condition  precedent 
here  to  prevent  the  Appellant  from  having  a  beneficial  enjoyment  of  this  estate. 
That  part  of  the  will  is  a  direction,  not  a  condition. 

[686]  Lord  Brougham. — I  think  that  tlie  intention  of  the  testator  here  was,  to 
give  the  residue  to  J.  Coops  Ackers,  but  the  question  is,  whetlier  that  intention  is 
stated  with  sufficient  clearness  to  enable  the  Court  to  carry  it  into  execution?  I  am 
by  no  means  satisfied  with  the  judgment  of  the  Court  below,  but  I  shall  look  into  the 
cases  before  I  decide  upon  it.  A  question  similar  to  the  present  was  raised  in 
Amphlett  V.  Park,  and  Sir  John  Leach  there  doubted  the  authority  of  Durour  v. 
Mofteux  (1  Ves.  320),  and  intimated  that,  if  it  came  before  him  in  the  House  of 
Lords,  he  would  examine  into  that  decision.  The  ruling  in  AniphleU  v.  ParJc  was 
submitted  to.  I  wish  it  had  come  before  me  in  the  Court  of  Chancery  on  appeal, 
for  then,  in  order  to  settle  the  question,  I  should  have  obtained  the  assistance  of 
Lord  Lyndliurst,  the  Master  of  the  Rolls,  and  the  Vicet-Chancellor. 

Judgment  postponed. 

Lord  Brougham  (Aug.  31). — James  Ackers,  being  seised  of  real,  leasehold  and 
personal  estates,  made  his  last  will,  in  which  among  other  things,  and  after  other 
devises  and  bequests,  he  devised  certain  leasehold  premises  and  personal  chattels  to 
his  wife  for  her  life,  directing  that  the  interest  therein  unexpired  at  his  decease, 
togetlier  with  the  personal  chattels,  should  revert  to  and  become  vested  in  his  execu- 
tors, to  lie  applicable  to  the  purposes  of  the  will,  afterwards  set  forth,  as  to  his  per- 
sonal estate  :  and  he  then  gave  and  devised,  by  the  most  ample  words,  all  his  real  and 
personal  estate,  whatsoever  and  wheresoever  situated,  to  trustees  (whom  he  also  ap- 
pointed executors  and  guardians  of  James  Coops  Ackers,  the  Appellant,)  and  their 
heirs  and  assigns  for  ever,  "  upon  trust  as  to  the  real  estate,  to  [687]  keep  it  in 
repair,  and  to  make  sale,  and  absolutely  dispose  of,  or  let  on  reserved  rents,  or 
exchange  for  other  lands,  or  partly  for  other  lands  and  partly  money,  all  or  any  part 
or  parts  of  the  said  real  estate,"  except  a  small  parcel,  the  subject  of  the  other  appeal, 
and  except  the  part  devised  to  his  wife  for  life,  during  his  or  her  life  ;  and  the  money 
got  or  rents  reserved  on  such  sale,  lease  or  exchange  was  to  fall  intO'  his  personal 
estate.  He  then  declares  the  trust  as  to  the  estate  of  Wheelock  (the  subject  of  the 
other  appeal)  to  be,  to  J.  C.  Ackers,  when  he  shall  attain  21,  together  with  £7000, 
but  in  case  of  his  decease  before  21  without  issue,  both  the  one  and  tlie  other  are  to 
become  part  of  the  real  and  personal  estate,  and  to  go  according  to  the  "  disposition  " 
(in  the  singular)  after  made  ;  and  as  to  the  residue  of  the  personal  estate,  not  specific- 
ally disposed  of,  the  trusts  are,  to  repair  the  real  as  well  as  personal,  meaning  of 
course  the  leasehold,  and  to  invest  the  surplus,  and  to  accumulate  it  by  way  of  com- 
pound interest,  for  James  Coops  Ackei-s  (who  appears  to  have  been  his  natural  son), 
"  until  he  arrives  at  24."  In  passing,  I  must  say,  that  if  anything  turns  on  this, 
there  is  a  great  doubt  whether  G.  H.  Ackers  took  under  the  devise  a  vested  or  a  con- 
tingent interest;  if  he  had  taken  a  vested  interest,  that  would  have  made  an  end  of 
tlie  question,  but  then  there  are  these  words,  "  to  pay  over  when  he  shall  attain  that 
age."  and  taking  the  two  dispositions  together,  I  have  no  doubt  whatever,  nor  had 
his  Honor,  that  that  is  a  contingent  devise.  "  Then  upon  trust  to  convey,  assign  and 
transfer,  by  proper  and  effectual  conveyances  and  assurances,  to  James  Coops  Ackers. 
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upon  liis  giving  such  securities  "  (as  if  it  were  a  condition  precedent,  wiiicli  I  do  not 
think  it  is),  '"  upon  his  giving  such  securities,  and  executing  such  deeds  and  [688] 
assurances,  to  the  satisfaction  of  the  said  parties  or  trustees  for  the  time  being,  as 
their  or  his  counsel  sliall  advise,  for  the  reguhir  payment  of  the  several  annuities 
hereinbefore  bequeathed,  all  the  legal  estate  and  interest  of  and  in  all  my  said  free- 
hold, copyhold  and  leasehold  messuages,  lands,  ttnoments,  rents  and  hereditaments, 
moieties,  parts  and  shares  of  messuages,  lands,  tenements,  rents  and  iiereditaments, 
situate,  standing,  arising,  lying  and  being  in  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  all  other  mj-  real  and  ]iersonal  estate  and  etl'ects,  what.Hoever  and 
wheresoever,  not  hereinbefore  given,  devised  and  bequeathed."  Then  after  that 
parenthesis,  on  which  every  thing  turns,  "  subject  nevertheless  to  the  life-estate  of 
my  said  wife  in  my  said  capital  messuage  or  dwelling-house,  garden,  land  and  pre- 
mises, and  the  household  goods  and  chattels  thereto  appertaining  and  belonging.'' 
Now  this  was  not  much,  if  at  all,  commented  ujwn  below,  but  it  does  appear  to  me  to 
be  not  an  immaterial  feature  here.  You  see,  he  first  accumulates  the  personal  rents, 
the  profits  of  the  personal  estate,  they  are  to  accumulate  with  compound  interest 
until  James  Coops  Ackers  attains  24,  but  he  does  not  say,  and  then  to  be  given  to 
James  Coops  Ackers,  but  he  before  shows  how  the  accumulations  that  he  lias  just 
directed  shall  be  disposed  of,  by  giving  them  to  James  Coops  Ackers  (which  is  clearly 
his  object),  and  he  goes  entirely  off  from  that  to  the  general  residue  of  the  real,  as 
well  as  of  the  personal  estate,  and  it  is  only  under  the  general  gift  of  tiie  residue  of  the 
real  and  personal  estate  that  he  gives  any  directions  whatever  as  to  what  is  to  be  done 
as  to  the  accumulations  which  he  had  immediately  before  directed  to  be  made,  a 
circumstance  which  is  very  material  in  my  view  of  it.  as  to  the  blending  of  the  two 
funds.  The  question  decided  in  the  Court  [689]  below,  and  now  brought  by  appeal 
before  your  Lordships,  is,  whether  or  not  this  devise  gives  the  intermediate  rents 
and  profits  growinc;  due,  and  of  which  perception  has  been  had  by  the  trustees  pre- 
vious to  the  period  of  majority — whether  the  devise  gives  them  to  James  Coojis  Ackers, 
the  Appellant?  His  Honor  the  Vice-Chancellor  has  decided  that  tiiese  rents  go  to 
the  heir-at-law,  as  undevised  ;  that  it  was  a  resulting  trust  for  the  heir-at-law,  and 
that  the  gift  to  James  Coops  Ackers  was  contingent  and  not  vested.  I  have  already 
said,  considering  this  to  be  clear  that  it  was  a  contingent  and  not  a  vested  interest 
in  G.  H.  Ackers,  that  that  raises  the  question  whether  it  was  meant  to  vest  the  inter- 
mediate rents  and  profits  in  James  Coops  Ackers.  Upon  the  general  principles  which 
are  to  rule  this  case,  there  is  no  doubt ;  they  are  recognised  in  all  the  cases,  and  not 
disputed  in  any,  even  where  the  particular  circumstances  are  understood  to  preclude 
their  application  ;  nor  do  I  understand  them  to  be  here  brought  into  controversj' 
except,  perhaps,  in  one  part  of  the  argument,  upon  the  other  appeal  ;  indeed  they  are 
so  clear,  that  they  require  no  defence.  The  heir-at-law  takes,  througii  no  intention 
of  the  testator,  but  paramount  the  will,  and  independent  of  it,  or  as  it  has  been  some- 
times expiressed,  and  not  very  correctly,  against  the  will.  This  is  indeed  quite  plain, 
it  is  only  saying  he  takes  as  heir  and  not  as  purchaser.  But  from  this  it  follows 
that  he  has  no  occasion  at  all  for  iirguments  upon  construction,  or  to  ascertain  in- 
tentions in  his  favour.  The  arguments  belong  to  the  party  who  would  dis|)lace  him, 
and,  by  means  of  the  intention  expressed,  defeat  liis  claim;  nor  can  he  be  so  dis- 
placed and  defeated,  except  by  direct  words  or  plain  intention — an  expression  which 
I  prefer  to  necessary  intention.  There  must  [690]  appear  to  be  such  an  intention 
to  exclude  him,  as  to  leave  no  reasonable  doubt  in  the  Court  that  it  existed  in  the 
mind  of  the  testator,  and  it  will  manifestly  not  be  sufficient,  that,  from  the  general 
circumstances  and  situation  of  the  party,  or  even  from  the  general  aspect  of  the 
instrument,  we  may  have  no  moral  doubt  of  how  the  framer  of  it  could  have  answered 
the  question  had  he  been  asked  to  declare  his  meaning,  for  this  would  let  in  every  case 
of  plain  omission  by  mistake,  and  of  gift  by  inept  words,  or  in  contravention  of  the 
rules  of  law.  The  words  used  in  the  will  must  be  sufficient  according  to  their  legal 
sense,  and  within  the  rules  of  law  to  indicate  the  intention — there  it  is  chietly  that 
the  authorities  aid,  and  indeed  control  us — for  there  have  been  authorities  in  this 
as  in  many  other  branches  of  the  law  respecting  devises  and  bei]uests,  which  iiave 
given  a  certain  weight  to  certain  provisions  ;  that  is  to  say,  the  Coui'ts  have  iield  these 
provisions  as  so  strong  to  indicate  intention,  that  a  rule  of  construction  with  regard  to 
them  may  be  said  to  have  been  adopted,  and  when  we  find  such  provisions,  we  are 
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not  at  liberty  to  say  the  intention  did  not  exist,  unless  the  other  parts  of  the  instru- 
ment are  sufficient  to  rebut  the  inference. 

Now  it  is  impossible  for  me  to  look  at  the  cases  decided  both  at  law  and  in  equity 
without  feeling  that  great  force  has  been  given  to  general  bequests  of  all  the  residue, 
real  and  personal.  The  Court  of  Common  Pleas,  while  it  possessed  such  lawyers  as 
Mr.  Justice  Wilson  and  Mr.  Justice  Heatli,  held  such  a  gift  to  be  strong  enough  to 
pass  real  estate,  though  accompanied  with  limitations  utterly  inapplicable  to  any 
but  personal  estate.  Doe  v.  Chapman  (1  H.  Bl.  223);  and  the  [691]  same  was  after- 
wards held  in  Smith  v.  Coffin  (2  H.  Bl.  Hi)  :  a  doctrine  extended  many  years  after- 
wards in  Morgan  v.  Svrnam  (1  Taunt.  289),  (when  Sir  James  Mansfield  was  in  that 
Court,)  to  comprehend  estates  not  in  the  contemplation  of  the  testator.  But  this 
principle  is  general  and  will  not  carry  us  a  great  way.  The  view  taken  of  a  mixed 
residuary  gift  in  Gibson  v.  Montfoit,  is  of  great  importance.  I  have  seen  it  com- 
mented upon  by  some  very  able  text  writei-s,  as  if  Lord  Hardwicke  had  there  con- 
sidered that  a  residuary  gift  of  real  estate  by  way  of  executory  devise,  and  to  a 
person  not  in  esse,  or  to  a  person  in  esse,  but  to  take  only  at  a  future  time,  carried 
the  rents  and  profits  of  the  estate  during  the  intermediate  time.  That  is  certainly 
not  the  ground  of  the  decision,  which  proceeds  upon  the  whole  circumstances  of  the 
case,  on  the  devise  being  to  the  trustees  in  fee,  and  on  the  gift  being  the  residue  of 
all  the  estates,  real  and  personal.  But  in  one  part  of  his  elaborate  judgment  (1  Ves. 
490),  he  says,  "  It  is  pretty  hard  to  say,  that  in  any  case  where  one  devises  all  the  rest 
and  residue  of  his  real  estate  '' — now,  mark  that — "  of  his  real  estate,  the  heir  should 
be  enabled  to  claim  anything  out  of  it;  for  how  can  he  claim  or  take  these  inter- 
mediate profits?  He  must  claim  them  as  part  of  the  real  estate  undisposed  of,  not 
by  any  particular  trust."  It  is  clear  he  must  claim  them  as  heir,  and  therefore,  ex 
hypothesi,  all  the  real  estate  undisposed  of,  being  in  the  residue  given  to  A.  B.,  the 
heir  cannot  claim  them.  Lord  Hardwicke  afterwards  dwells  on  the  residuary  devise 
of  all  estate  personal  as  well  as  real.  Let  us,  however,  in  passing,  remark,  although 
this  is  quite  unnecessary  in  disposing  of  the  present  question,  that  it  does  seem  [692] 
difficult  to  understand  a  residuary  devise,  even  when  confined  to  real  estate,  in  any 
other  than  this  general  and  absolute  sense.  For  what  can  it  mean,  but  to  give  away 
from  the  heir  whatever  had  not  before  been  given  away  from  him?  In  some  of  the 
cases  discussion  has  arisen  as  to  the  words  "  not  before  given,"  or  ''  not  otherwise 
disposed  of ;  "  but  these  are  implied  in  '"  rest,  residue  and  remainder  ;  "  and  l^esides, 
those  words  are  here,  for  it  is  in  that  way  the  residue  is  given  :  tlie  word  "  residue  " 
is  not  here,  but  I  think  it  stronger  for  not  being  here,  for  I  think  you  find  in  all  the 
cases  it  is  said  that  "  all  other  estate  not  otherwise  disposed  of,"  is  clearly  stronger 
than  all  residue.  Then,  suppose  I  give  my  estate  of  Blackacre  to  A.,  and  then  give 
to  B.  my  other  real  estate  not  already  or  otherwise  disposed  of,  "  to  be  taken  bv  him 
at  21,"  or  "  when  he  arrives  at  21,"  surely  this  includes  not  merely  the  corpus  of  my 
estate  at  Whiteacre,  but  the  intermediate  rents  of  it,  because  they  are  parts  of  the 
real  estate  not  otherwise  disposed  of.  This  clearly  appears  to  have  been  Lord  Hard- 
wicke's  opinion,  and  I  know  of  no  case  in  which  it  has  been  overruled,  though  it  is 
said  to  be  inconsistent  with  Bullock  v.  Stones  (2  Ves.  521),  of  which  I  shall  presently 
speak. 

But  Gibson  v.  Montfort  is  certainly  of  peculiar  authority.  There  is  hardly  any 
one  of  the  same  eminent  person's  judgments  moi-e  laboured,  and  he  felt  strongly  the 
difficulties  of  construing  the  will,  for  he  begins  by  saying  that  it  looked  as  if  the 
testator  had  been  minded  to  raise  all  the  questions  touching  executory  devises  in 
trust  which  he  could  raise  on  such  an  instrument.  The  part,  too,  which"  occupies  by 
far  the  greatest  portion  of  the  judgment  is  tlie  one  here  [693]  in  question.  Lord 
Hardwicke,  at  great  length,  shows  tliat  the  trustees  took  a  fee  in  the  estates  devised  ; 
and  lie  then  refers  fully  to  the  case  of  Stephens  v.  Stephen?,  and  to  the  concurring 
opinion  of  the  courts  of  Law  and  equity,  of  liimself  sitting  in  the  Court  of  King's 
Bench  (for  he  was  one  of  the  judges  who  decided  it),  and  of  Lord  Talbot  and  Lord 
King,  that  an  executory  devise  of  all  the  rest  and  residue  of  an  estate,  real  and  per- 
sonal, takes  in  the  intermediate  profits  of  the  real  estates  so  devised  upon  contingency. 
He  then  states,  that  the  only  difference  between  Stephens  v.  Stephens  and  the  case 
then  before  him  was,  that  the  devisee  was  in  esse,  wliich  he  agrees  made  it  stronger. 
In  the  present  case,  too,  the  devisee  was  im  esse.     But  he  still  holds  that  case  of 
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Stephens  v.  Stephens  sufficient  to  decide  tlie  oue  in  hand,  though  he  adds,  thut  it  did 
not  rest  there,  for  the  blending  of  real  and  personal  estates  in  the  same  residuary 
clause,  the  surplus  of  the  personal  being  on  all  hands  admitted  to  pass,  is  a  strong 
argument  against  a  resulting  trust  to  the  heir-at-law,  and  that  Lord  King  laid  great 
strength  on  that  circumstanco  in  lingers  v.  Rogers  (.'i  P.  Wms.  193).  lie  further  relies 
on  the  disposal  of  the  annuities,  as  furnishing  new  indications  of  the  intention  to 
exclude  the  heir.  Some  persons  have  been  disposed  to  think  that  Rogers  v.  Rogers 
is  the  same  case  as  Stephens  v.  Stephens,  but  it  is  not  the  same,  and  it  does  not  appear 
to  me  to  be  the  least  like  it,  Stephens  v.  Stepliens  being  a  much  stronger  case  tlian 
Rogers  v.  Rogers,  and  being  one  of  the  most  celebrated  cases  in  the  Court  of  Chancery 
or  Court  of  King's  Bench.  Lord  Hardwicke  also  relies  on  the  [694]  disposal  of  the 
annuities  as  furnishing  a  new  indication  of  the  intention  to  exclude  tlie  heir.  These, 
which  were  to  be  paid  out  of  the  real  estate  in  case  the  personal  estate  proved  de- 
ficient, were  ordered  to  fall  into  the  residue  as  the  lives  fell  in.  I  have  preferred  a 
reference  to  the  important  cases  of  Stephens  v.  Stephens  and  Rogers  v.  Rogers,  in  the 
words,  and  with  the  remarks  of  such  a  commentator  as  Lord  Hardwicke,  rather  than 
going  at  once  to  the  books  where  those  cases  are  reported.  But  taking  them  into  view, 
and  especially  considering  the  decision  of  Lord  Hardwicke  in  Gibson  v.  Montfort,  I 
remain  without  any  doubt  at  all  upon  the  ease  at  your  Lordships'  bar.  But  Stephens 
V.  Stephens  requires  an  observation  further.  The  folio  edition  of  Forrester's  Cases 
temp.  Lord  Talbot,  was  published  before  1750  (it  was  published  in  1741),  when  Gibson 
V.  Montfort  was  decided,  and  yet  it  is  observable  and  remarkable  that  Lord  Hard- 
wicke there  speaks  of  Lord  Talbot's  opinion  as  known  to  him  only  by  rumour  ;  he 
says,  "  I  have  heard  that  Lord  Talbot  approves  of  that  case."  But  Lord  Camden,  in 
a  case  which  I  cannot  recollect  the  name  of,  says,  that  Forrester's  Reports  are  only 
written  by  Forrester  down  to  page  228.  It  is  a  very  odd  circumstance  that  Stepliens 
V.  Stephens  begins  in  page  228;  so  that  that  may  account  for  Lord  Hardwicke  not 
taking  the  statement  of  Lord  Talbot's  approval  on  that  authority.  Lord  Talbot 
(according  to  the  Report  in  page  228)  expressed  his  satisfaction  with  the  certificate  of 
the  King's  Bench,  and  said,  he  hoped  it  would,  for  the  future,  be  a  leading  case  in 
the  determination  of  all  questions  of  this  kind.  The  main  point,  no  doubt,  in  the 
case  sent,  and  in  the  certificate  returned,  was,  notwithstanding  this,  a  [695]  question 
then  held  not  to  be  sufficiently  decided.  In  Taylor  v.  Biddal  (2  Mod.  289)  it  is  said, 
"  if  the  intent  be  that  the  devisee  shall  take  in  praesenti,  and  there  is  no  incapacity 
in  him  to  do  it,  he  shall  not  take  in  futuro  by  an  executory  devise.'"  The  devise  there 
was  to  A.  B.  until  her  son  should  be  of  age,  then  to  him  in  fee  ;  he  died  within  age, 
and  yet  it  was  held  that  a  fee  vested  in  him  presently.  In  Stepliens  v.  Stepliens  (Cas. 
temp.  Talb.  228),  an  executory  devise  of  an  estate  of  inheritance  to  a  person  unborn, 
when  he  shall  attain  the  age  of  21  years,  was  held  to  be  good,  and  the  intermediate 
rents  and  profits  were  there  declared  to  belong  to  Sir  Thomas  Stephens,  by  virtue  of 
the  residuary  clause  in  the  will,  as.  an  interest  in  the  testator's  estate  not  before  be- 
queathed or  disposed  of.  The  first  part  of  that  decision  was  expressly  founded  on 
Taylor  v.  Biddal.  But  Bullock  v.  Stones  (2  Ves.  521)  is  cited  as  inconsistent  with 
Gibson  v.  Montfort.  I  do  not  think  there  is  any  discrepancy  between  them  whatever; 
indeed  it  is  impossible  there  should  be.  Lord  Hardwicke  had  decided  the  one  only 
a  few  years  before,  and  no  person  who  had  decided  that  case  could  have  omitted  the 
consideration  of  it  in  every  other  case  coming  before  him  on  the  same  subject,  as 
long  as  he  lived.  He  appears  to  have  laboured  at  it  as  much  as  any  other  case  he  ever 
decided.  I  shall  first  remark  upon  it,  that  some  of  the  circumstances  are  wanting  in 
Bullock  V.  Stones  which  occur  in  Gibson  v.  Montfort,  and  which  occur  here;  next, 
reliance  was  there  placed  in  the  argument  at  tlie  bar  upon  the  relation  in  which  the 
devisee,  the  unborn  son  of  John  Stones,  the  file-cutter,  stood  to  his  father.  Thirdly, 
the  judgment  only  gives  the  file-cutter  (who^  was  heir-at-law)  the  [696]  rents  and 
profits  until  the  son  comes  in  esse,  and  then  gives  them  to  the  son  ;  at  least  this  is  the 
plain  meaning  of  the  judgment,  though  it  is  vei-y  inaccurately  given.  Lord  Hard- 
wicke being  made  to  say,  "  I  am  of  ojiinion  that  this  intormediate  interest  or  benefit 
arising  to  the  heir-at-law,  as  to  the  profits  of  this  estate,  will  detormino  upon  his 
having  a  son,  for  that  son's  education  is  to  come  out  of  them;  "  and  he  adds,  "tlie 
son  whom  testator  has  instituted  as  heir,"  (using  an  expression  in  the  civil  law,) 
"  shall  have  the  benefit  of  these  rents  and  profits  from  the  time  of  his  birth."     Now 
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this  is  his  studious  and  firm  opinion,  but  he  goes  on  to  add,  "  at  least  so  far  as  his 
education  and  maintenance  are  concerned."  What  the  surplus  will  be  does  not 
appear— probably  nothing.  This  is  rather  an  ex  cathedra  deciding,  as  to  the  inter- 
mediate rents  and  profits  paying  the  maintenance  and  education,  which  is  not  dis- 
posing of  that  question. 

The  utmost  then  that  can  be  said,  as  Ut  the  surplus  untouched  by  tlie  special 
direction  respecting  maintenance  and  education,  is,  that  the  judgment  avoids 
disposing  of  it.  But  that  which  totally  distinguishes  tlie  file-cutter's  case  from 
Gibson  V.  Montfori,  and  from  the  present  case,  is,  tliat  it  is  not  the  case  of  a  general 
residue  at  all,  it  is  only  a  gift  of  the  "  real  and  personal  estate  at  Ashgate."  By  this 
must  be  intended  the  real  estate  at  Asligate  and  the  personal  estate  there,  or  the 
personalty  connected  with  the  realty,  and  it  looks  as  if  it  had  been  leasehold.  Now 
no  one  maintain*  that  a  devise  to  A.  when  born,  or  when  he  attains  21,  of  the  estate  at 
Blackacre,  will  convey  the  intermediate  rent*!.  That  is  a  known  and  admitted 
distinction  between  a  devise  of  real  and  a  gift  of  personal  estate,  to  vest  in  possession 
or  at  a  [697]  future  time.  Genery  v.  Fitzgerald  (1  Jac.  468)  was  decided  by  Lord 
Eldon,  upon  an  appeal  from  the  Rolls,  and  he  was  so  clear  upon  the  point  that  he 
stopped  the  Respondent,  Bullock  v.  Stones  was  cited  by  the  present  Vice-Chancellor, 
who  argued  it  for  the  Appellant,  as  was  Gibson  v.  Montfort.  His  Lordship,  therefore, 
had  the  whole  before  him  ;  and,  after  admitting  the  distinction  between  real  and 
personal  gifts  in  the  same  terms,  and  to  the  same  purpose  to  which  I  have  just 
adverted,  he  says,  "  When  a  testator  mixes  up  real  and  personal  estate  in  the  same 
clause,  the  question  must  be,  wliether  he  does  not  show  an  intention  that  the  same 
rule  shall  operate  on  both  ;  "  that  is,  a*  to  the  intention  to  be  gathered  from  the 
blending  or  the  mixing ;  but  I  say,  the  residuai-y  nature  of  the  gift  is,  that  which,  in 
the  judgment  of  Lord  Hardwicke  in  Gibson  v.  Montfort,  is  the  strongest  reason  for 
adopting  such  a  conclusion.  It  must  be  further  remarked,  that  this  was  a  direct  gift 
to  the  devisees  and  not  a  fee  limited  first  to  trustees.  Now  Lord  Hardwicke  must 
have  deemed  that  an  important  feature  in  Gibson  v.  Montfort,  for  a  great  part  of  his 
argument  is  employed  in  demonstrating  that  the  trustees  took  a  fee,  and  accordingly 
reliance  was  placed  on  the  difference  between  the  two'  cases  by  the  Vice-Chancellor 
arguing  on  the  Appellant's  behalf  in  Genery  v.  Fitzgerald.  Nevertheless,  Lord 
Eldon  was  quite  clear  that  the  blending  of  realty  and  persoualty  h\  one  clause  was 
sufficient,  and  affirmed  the  judgment  of  the  Master  of  tlie  Rolls  without  hearing  tJie 
other  side,  although  the  fee  previously  given  to  trustees,  of  which  Lord  Hardwicke 
thought  so  much  in  the  former  did  not  exist  in  that  case. 

[698]  The  case  before  us  has  all  the  circumstances  which  occurred  in  Gibson  y. 
Montfort,  except  that  of  the  annuities  directed  tO'  fall  in,  and  it  has  other  circum- 
stances fully  as  strong  as  that  was  which  did  not  occur  in  the  former  case.  It  is  also 
distinguished  by  the  circumstance  admitted  by  Lord  Hardwicke  to  have  some  weight, 
of  the  gift  being  to  a  pereon  in  esse.  There  is  here,  tlierefore,  a  devise  to  trustees  in 
fee,  not  proved  by  implication,  or  made  out  by  reasoning,  but  made  in  the  most  apt 
and  express  terms  to  convey  a  fee;  and  there  is  the  power  of  sale,  and  exchange  of  all 
or  any  part  of  tlie  real  estate  ;  the  price  to  fall  into  tlie  residue,  and  go  from  the  heir — 
go  from  the  heir,  because  the  testator  has  given  tlie  residue.  Now  it  is  said  that  that 
is  only  a  power  given  to  the  trustees  and  executors  tO'  dispose  of  by  way  of  sale  or 
exchange  in  such  a  way  as  to  improve  the  real  estate.  Then  what  is  the  meaning  of 
the  word  "  whole?  "  if  it  had  been  "  the  sale  of  part,"  or  "  to  make  sale  of  part,"  that 
would  have  been  intelligible:  that  would  mean  only  such  as  would  go  to  the  improve- 
ment of  the  whole  real  estate,  and  that  would  not  be  a  power  of  conversion  out  and  out 
(as  IS  tlie  language  of  tlie  Court  on  the  subject)  of  the  real  estate ;  and  then  it  mi-Tht  be 
argued  as  it  was  argued  at  the  bar,  that  if  it  had  been  a  conversion  out  and  out  under 
this  c:lause,  the  Court,  of  Chanceiy  would  have  restrained  tliem  by  injunction  for  a 
breach  of  trust..  But  what  is  the  meaning  of  saying  to  improve  the  estate,  not  by  the 
sale  of  part  but  the  whole?  There  is  a  jjower  to  sell  tlie  whole  real  estate ;  that" is  to 
annihilate  the  real  estate,  to  convert  it  out.  and  out  into  personalty.  I  do  not  under- 
.  stand  how  that  can  te  restricted.  It  looks  like  a  contemplation  of  selling  if  a.  <^ood 
price  could  be  got  [699]  for  it,  which  I  take  it  this  manufacturer  thou^irt  would  be 
a.  good  way  of  improving  his  real  estate,  and  that  the  best  mode  of  doiui'  it  would  be 
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to  convert  it  into  personalty.  There  is  a  clause  respecting  the  repairs  of  tlie  leasehold 
out  of  the  szeneral  fund.  Thert  is  the  iictuniulation  of  the  personalty  and  conipound 
interest  di'i-ected,  and  before  any  direction  is  added  as  to  who  shall  take  this,  tliere 
comes  the  general  gift  of  the  real  and  personal  e.sta.te  not  otherwise  given,  so  that 
though  no  direction  is  given  as  to  accumulating  the  income  of  the  real  estate,  yet  the 
accumulation  of  the  personal  income  is  only  given  under  the  same  clause  which  gives 
the  residue  of  the  real  estate.  The  word  "  disposition  "  is  used  in  the  singular, 
indicating  clearly  that  it  was  all  one  provision  or  gift,  real  as  well  as  personal. 

There  remains,  then,  no  doubt  whatever  tliat  this  case  is  at  least  as  strong  a,s 
Gibson  V.  Monifort;  perhaps  stronger  ;  that  it  is  stronger  than  Geiiery  v.  Fitzyiiald : 
that  it  does  not  at  all  come  within  the  principle  of  BttUuck  v.  Stones,  and  that,  there- 
fore, we  are  justified  in  deciding  that  the  circumstances  indicate  plainly  an  intention 
to  displace  the  heir-at-law  witii  respect  to  the  intermediate  rents  and  profits. 

I  do  not  at  all  consider  the  doctrine  as  recognised  in  Sttp/iens  v.  Stephens,  Gibson 
V.  Muntfort,  and  Gentry  v.  Fitzgeruhl.  as  an  arbitrai-y  one,  or  proceeding  on  technical 
grounds.  The  main  circumstance  of  the  residuary  gift  of  real  and  personal  naturally 
and  in  itself  indicates,  and  strongly  too,  an  intention  that  both  should  follow  the 
same  course,  and  be  dealt  with  in  the  same  way.  But  I  am  also  of  opinion,  that  tlie 
gift  of  a  real  residue,  without  blending  it  with  a  personal  residue,  would  of  it.self 
have  the  same  effect  upon  another  ground,  namely,  the  [700]  meaning  of  residue  ; 
still  more,  if  as  here  the  words,  "  not  otherwise  disposed  of,"  are  found  in  the  gift; 
for  this  shows  that  the  devisee,  under  such  a  gift,  is  to  take  all  the  real  estate,  not 
otherwise  given ;  and  this  must  exclude  tlie  heir  who  cannot  as  such  take  under  any 
gift.  Such,  too,  is  Lord  Hardwicke's  opinion  in  Gibson  v.  Muntfort,  although  he 
does  not  decide  tlie  ca«e  upon  this  ground  alone.  As  for  Wright  v.  Horn  (8  Mod.  221), 
which  is  sometimes  referred  tO'  in  cases  of  this  kind,  and  which,  as  well  as  Goodriffiit 
V.  Opie  (Id.  123),  is  relied  on  in  the  argument  at  the  bar  in  Gibson  v.  Montfort,  it 
clearly  has  no  application,  for  it  related  entirely  to  a  lapsed  devise  of  land  which  is 
iiO'W  admitted  not  to  pass  under  such  residuary  gift.  The  residuary  gift  is  that 
which  the  present  case  has  in  common  with  the  three  others  I  have  cited.  But  the 
other  circumstances  of  the  case  (I  mean  the  other  provisions  of  the  will)  are  strong  to 
indicate  the  same  intention  of  excluding  the  heir-at-law. 

I  observe  that  reliance  was  placed  below  upon  the  parenthetical  words,  "  upon  his 
giving  such  security,  etc."  And  his  Honor  is  represented  to  have  treated  these  as  in 
the  nature  of  a  condition  precedent.  To  be  sure,  if  it  were  so,  that  would  make  a  great 
difference  in  the  argument,  bui  I  can  on  no  account  allow  that  there  is  anj-thing 
like  a  condition  precedent,  or,  indeed,  a  condition  subsequent  either,  to  be  found  in 
these  words ;  but  it  is  a  direction  and  provision  wholly  nugatory  and  useless, 
inasmuch  as  the  law  would  have  required  the  performance  of  the  same  thing  wholly 
unconnected  with  the  devisee  taiing  under  the  gifts,  or  his  manner  of  taking.  The 
common  direction  to  give  a.  receipt  might  as  well  be  called  a  condition  precedent. 

[701]  I  am,  therefore,  of  opinion,  that  in  this  case  the  gift  to  James  Coops  Ackers, 
though  it  was  not  vested,  yet  was  a  gift  that  displaces  tlie  heir,  for  the  reasons  which 
I  have  given,  in  respect  chiefly  to  the  residuary  gift  of  real  and  personal  estate,  but  in 
respect  also,  as  strengthening  that  inference,  to  the  intention  of  displacing  the  heir-at- 
law  in  favour  of  the  devisee,  and  which  intention,  I  think,  is  clearly  made  out  from 
the  other  circumstances  of  tlie  case.  I  shall,  therefore,  move  that  in  this  case  the 
decree  of  the  Court  below  be  reversed,  and  that  the  costs  shall  come  out  of  the  estate. 

The  following  was  the  order  entered  in  the  Journals:  "  Ordereu  and  ad.iudced 
tliat  the  order  complained  of  in  the  said  appeal  be,  and  the  same  is  hereby  reversed, 
and  that  the  demurrer  be  allowed  ;  without  prejudice  to  the  equities  of  the  several 
parties  to  this  suit  in  the  suit  and  appeal  of  I'hippx  v.  Ackers  (see  next  case),  now- 
depending  in  this  House.  And  it  is  further  ordered,  that  the  costs  of  all  parties, 
both  in  the  Court  below  and  of  the  appeal,  be  paid  by  the  Appellant,  James  Ackers, 
out  of  the  estate." — Lords'  Journ.  67,  p.  651. 
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[702]  APPEAL 

From  the  Court  of  Chancert. 

SOPHIA  PHIPPS,  \Yidow,— Appellant;  GEORGE  HOLLAND  ACKERS  — 
Respondent  [August  18,  31,  1835]. 

[Mews'  Dig.  i.  353;  xiv.  1521.  S.C.  9  CI.  and  F.  583,  and,  in  Cli.,  5  Sim.  44;  1 
L.  J.  Ch.  96.  Followed  in  WhUter  v.  Brnnridge,  1866,  L.R.  2  Eq.  737;  Finch 
V.  Lane,  1870,  L.R.  10  Eq.  503.  Distinguished  in  Williams  v.  Uaythorne  1871, 
L.R.  6,  Ch.  786,  and  Andrew  v.  Andrew,  1875,  1  Ch.  D.  414.  And  see  In  re 
Orkbar's  Settlement  Trusts,  1875,  L.R.  20,  Eq.  719.] 

A  testator  devised  and  bequeathed  all  his  real  and  personal  estate  tO'  trustees,  in 
trust,  as  tO'  his  lands  in  W.,  to  convey  them  to  G.  H.  A.  when  and  so  soon  as 
he  should  attain  his  age  of  21  years;  and  also  to  pay  him  £7000  upon  his 
attaining  that  age;  but  in  case  he  should  die  under  2l,  witho'Ut  leaving  issue 
of  his  body,  then  the  lands  in  W.  given  and  devised  to  him,  together  with  the 
£7000,  should  sink  into  the  residue  of  the  testator's  real  and  personal  estate, 
and  go  over.  G.  H.  A.  attained  his  age  of  21  ten  years  after  the  testator's 
death.  Did  G.  H.  A.  take  a  vested  interest  in  the  lands  in  W.  on  the  testator's 
death,  or  was  it  contingent  until  he  attained  21?  And  did  the  rents  and 
profits  arising  from  these  lands  in  the  meantime  belong  to  him  or  to  the 
testator's  heir-at-law? — {See  the  next  preceding  case.) 

Where  the  subjects  of  two  appeals  are  so  connected  that  the  case  of  a  party  to 
one  of  them  is  affected  by  tlie  arguments  in  the  other,  to  which  he  is  not  a 
party,  his  counsel  will  be  allowed  to  answer  those  arguments. 

Mrs.  Phipps,  the  Respondent  in  the  preceding  case,  and  heir-a.t-law  of  the  testator 
therein  mentioned,  appealed  against  the  Vice-chancellor's  decretal  order,  allowing 
George  Holland  Ackers'  demurrer  to  her  IJill  (vide  supra,  p.  673,  and  5  Sim.  61). 
This  appeal,  as  well  as  that  of  Ackers  v.  [703]  I'hipps,  having  abated  by  Mrs.  Phipps' 
death  before  the  hearing,  they  were  both  revived  by  an  order  of  the  House,  in  the 
names  of  her  e.xecutors  and  devisees. 

The  arguments  on  the  devise  tO'  James  Ackers  in  the  preceding  case,  being 
admitted  to  apply  generally  tO'  the  devise  to  the  Respondent  in  this  appeal,  it  was 
agreed,  on  the  suggestion  of  Lord  Brougham,  that  only  one  counsel  on  a  side  should 
be  heard,  and  that  the  counsel  for  James  Ackers  might  attend  to  watch  his  interests. 

Mr.  Preston  for  the  Appellants: — The  first  proposition  is,  that  the  devise  of  the 
testator's  real  and  personal  estates  to  his  trustees  (vide  supra,  p.  668),  and  the 
direction  to  them,  as  to  the  Wheelock  estate,  to  stand  seised  thereof,  in  trust,  to 
convey  the  same  to  G.  H.  Ackers,  wJien  and.  so  soon  a^s  lie  should  attain  his  age  of  21, 
hivs  not  tlie  constituent  qualities  of  a  gift  to  him  of  the  rents  and  profits  of  that  estate 
from  the  testator's  death  till  he  attained  the  age  of  21.  Every  devise  of  real  estate, 
that  will  pass  the  intermediate  rents,  must  vest  instanter  in  the  devisee ;  otherwise 
those  rents  result  to  the  heir-at-law,  or  fall  into  the  residue  of  the  real  estate,  and  they 
would  pass  under  a  general  residuary  clause;  as  for  instance,  if  a  testator  give  all 
his  real  estates  tO'  his  daughter's  son  A.,  at  his  age  of  21,  and  if  A.  die  under  21,  to 
every  other  son  of  his  daughter  at  the  age  of  21,  that  is  a.  good  executory  devise  of  the 
real  estata;  and  then  if  he  give  all  the  residue  of  his  real  and  personal  estate  to 
another,  the  intermediate  rents,  until  the  devisee  of  the  real  estate  [704]  attain  21, 
will  pass  with  the  residue.  Stephens  v.  Stephens  (Cas.  Temp.  Talb.  229-233) ;  Gibson 
V.  Lord  Montfort  (1  Ves.  sen.  485). 

The  second  proposition  is,  that  the  residuary  clause  in  this  will,  taken  in  its 
largest  sense,  does  not  cany  the  intermediate  rents  of  the  real  estate  to  James 
Ackers — 

Mr.  Knight: — James  Ackers,  to  whom  the  residue  of  tlie  estates  real  and  personal 
is  devised,  does  not  claim  the  rents  of  the  Wheelock  estate. 

Lord  Brougham  : — Mr.  Knight,  if  I  find  my  opinion  of  your  client's  case  affected 
by  Mr.  Preston's  argument,  I  will  apprise  you  of  it  at  the  close. 
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Mr.  Preston: — Tlie  arpfument  for  tlie  Appellants  must  be  carried  to  the  lenpth 
that  tlio  residuaiy  clause  in  this  will  did  not  pass  tlie  intermediate  rents  of  atiy  of 
the  real  estates;  and  if  this  House  should  decide  tliat  it  did,  on  tlie  authoritv  of  sucii 
cases  as  Gtnery  v.  Fitzgerald  (Jacob,  -IGi^),  that  decision  will  operate  apiiiist  the 
Appellants  in  this  case.  The  judfjuient  of  Lord  Eldon  in  Genery  v.  Fitzgei-aUt,  was 
pronounced  witliout  that  learned  judn;e's  usual  caution,  and  it  was  not  supported  by 
the  previous  cases.  There  was  no  doubt  that  a  gift  of  porsuaial  estate  to  A.  at  21, 
would  carry  the  intermediate  profits ;  but  Lord  Eldon  held,  tliat  when  a  testator 
mixed  up  real  and  personal  estate  in  the  same  clause,  he  thereby  siiowed  an  intention 
that  the  same  rule  sliould  operate  on  both  estates.  His  Lordsliip's  error  was  in 
applying  a  rule  of  construction  instead  of  a  rule  of  [705]  law.  The  distinction 
between  real  and  personal  estate  was  truly  laid  down  in  the  case  of  Forth  v.  C/iapma/n 
(1  P.  Wms.  663),  which  has  never  been  shalten,  except  for  a  short  time  by  Porter  v. 
Bradley  (3  T.  Rep.  143),  after  which  the  law  was  brouglit  back  as  it  stood  before. 
There  was  no  such  general  rule  a.s  tliat  iilluded  to  by  Lord  Eldon  in  Geii-enj  v.  Fitz- 
gerald, namely,  that  by  mixing  two  funds,  realty  and  personalty,  you  are  to  apply  to 
botli  the  law  which  is  applicable  to  one  only  of  the  funds.  In  the  tile>-eutter'R  case, 
Bullock  V.  Stones  (2  Ves.  sen.  521,  and  Bell's  Supplement,  419),  the  heir-at-law  was  held 
entitled  to  the  intermediate  rents  of  tlie  devised  estates.  The  devise  there  was,  of  all 
the  testator's  real  and  personal  estate,  in  trust,  that  the  first  son  of  J.  Stones,  (the  file- 
cutter,)  when  he  came  to  21,  should  have  all  the  real  and  personal  estate,  and  his  heirs 
male  for  ever  ;  witli  a  direction  for  his  maintenance  and  education.  J.  Stones  had  no 
son  at  the  date  of  the  will  or  at  the  testator's  death.  Lord  Hardwicke  held,  tbat  the 
profits  of  the  personal  estate  were  to  accumulate,  and  as  to  tlie  real  estate,  that  the 
devise  of  it  was  a  good  executory  devise,  but  that  all  the  rents  and  profits  descended  to 
the  heir,  until  a  son  was  born  tO'  J.  Stones,  when  they,  or  as  much  as  might  be  neces- 
sary, should  be  applied  to  his  maintenance  and  education  ;  that  the  legal  estate  was  in 
the  trustees,  and  the  gift  to  J.  Stones  was  contingent.  Lord  Hardwicke,  in  hie 
judgment,  said,  "  Where  there  is  an  executory  devise,  whether  of  a  legal  estate  or  of 
a  trust  estate  in  this  Court,  the  rents  and  profits  go  to  tlie  heir-at-law,  l_i6cause  tlie 
legal  estate  in  the  one  case  or  trust  in  the  other  descends  in  tlie  meantime  to  the 
heir-at-law."  So  [706]  again  in  the  case  of  Gibxon  v.  Lord  Montfort  (1  Vee.  sen. 
485-491),  Lord  Hardwicke,  approving  of  the  decision  in  Stephens  v.  Stephen,^,  said, 
"  in  a  Court  of  Law,  it  had  been  determined  tliat  where  there  is  an  executory  devise 
in  a  will,  all  the  rest  and  residue  of  an  estate  real  and  personal  would  also  take  in  the 
intermediate  profits  of  the  real  estate  so  devised  in  contingency,  which  would  otli«r- 
wise  go  to  the  heir-at-law." 

Lord  Brougham: — The  case  of  Bullock  v.  Stones  was  cited  to  Lord  Eldom  in 
Genery  v.  Fitzgerald,  and  was  more  relied  on  than  the  case  of  Gibson  v.  Lord  Montfort. 

Mr.  Preston  : — The  attention  of  Lord  Eldon  was  not  called  to  the  question  of  the 
rents  and  profits;  it  is  a  misfortune  that  Lord  Eldon  did  not  hear  counsel  on  botli 
sides,  and  did  not  take  time  to  consider  the  case,  instead  of  deciding  it  off  hand.  His 
judgment  must  sooner  or  later  be  reviewed  by  this  House,  with  the  assistance  of  tlie 
judges  of  the  courts  of  law,  and  till  then  it  cannot  be  received  as  law.  The  true 
principles  of  construction,  with  the  histoiy  of  tlie  cases  from  which  they  are  derived, 
are  stated  by  Chief  Justice  Willes  in  the  case  of  Boe  d.  Morris  v.  Underdo wn  (Willee, 
293-297),  where  it  is  said  that  a  residuary  devise  of  real  estate  will  not  pass  any 
benefit  by  reason  of  lapse,  as  such  benefit  belongs  to  tlie  heir  at  law:  Wright  v. 
Ho7iie  (8  Mod.  222),  Goodright  v.  Opie  (Id.  V2Z),  Bagwell  v.  Dry  (1  P.  Wms.  700). 
A  general  devise  of  real  estate,  being  a  contingent  devise,  will  not  carry  any  im- 
mediate beneficial  interest:  Duffield  v.  Duffield  (3  Bli.  N.S.  260;  S.C.  1  Dow  and  C. 
395).  In  that  [707]  case,  which  was  a  well-considered  and  a  most  important  case, 
this  House  established  the  opinion  of  the  judges,  that  tlie  rents  and  jirofils  of  the 
estates  there  devised  belonged  to  the  lieir-at-law  of  tlie  testator,  until  the  estates 
became  vested  in  the  devisee  by  his  attaining  21. 

The  third  proposition  was,  that  if  the  residuary  clause  (vide  supra,  ji.  669)  could 
be  held  to  pass  the  intermediate  rents  of  the  Wheelock  estate,  .lanies  Coojis  Ackers, 
the  residuary  devisee,  could  not  take  them  until  he  attained  24.  It  was  impossible 
in  arguing  this  case  not  to  deal  witli  his  interests;  for  tlie  inquiry  was  whether  the 
testator  in  dealing  with  the  objects  of  his  bounty,  intended  to  give  them  tlie  inter- 
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mediate  profits  of  the  estates  respectively  devised  to-  them — whether  tliey  took  a 
present  vested  right  to*  receive  the  rents  and  profits.  If  ever  there  was  a  will  in 
which  contingency  was  the  object  of  tlie  testator,  it  was  this;  from  tlie  whole  context 
of  the  devises,  it  was  apparent  lie  was  contemplating  contingency.  If,  therefore,  the 
interests  of  tlie  devisees  were  contingent,  then  the  heir-at-law  was  entitled  tO'  tlie 
rents  and  profits  until  the  respective  periods  of  vesting  arrived.  It  is  admitted  that 
G.  H.  Ackers  was  not  to  have  the  interest  of  the  £7000  ;  what  reason  was  there  for 
implying  that  he  was  to'  take  the  rents  of  tlie  freehold  estate?  The  legacy  produced 
no  fruit  to  him,  nor  the  freehold  either.  Could  he  ask  for  a  conveyance  before  the 
age  of  21  ?  There  was  no  gift  to  him  but  in  the  conveyance,  and  the  conveyance  was 
to  be  made  on  a  contingency,  which  failing,  there  could  not  be  a  conveyance  to  him. 
If  the  interest  of  G.  H.  Ackers  be  contingent,  the  interest  of  James  Ackers  must  be 
so  a  [708]  fortiori,  as  he  was  not  to  take  a  conveyance  until  he  attained  24,  and  gave 
the  trustees  satisfactory  securities  for  due  payment  of  the  annuities  and  legacies  given 
by  the  testator,  which  last  condition  would  of  itself  make  his  interest  contingent: 
Chamhers  v.  Braihford  (18  Ves.  368). 

After  citing  and  observing  upon  a  great  number  of  cases,  most  of  which  are 
referred  to  in  the  preceding  appeal,  a.nd  adopting,  occasionally,  the  argumonts  urged 
in  that  appeal,  on  behalf  of  the  heir-at-law,  he  submitted  with  confidence,  that  the 
devise  of  the  Wlieelock  estate,  in  trust  tO'  convey  and  assign  the  same  unto  G.  H. 
Ackers,  as  soon  as  he  should  attain  his  age  of  21  years,  was  future  and  executory,  a.nd 
did  not  vest  until  he  attained  21,  and  that  the  beneficial  interest  of  the  rents  and 
profits  of  that  estate  were  in  the  meantime  undisposed  of  by  the  will,  and  therefore 
fell,  by  way  of  resulting  trust,  to  the  heir-at-law,  and  consequently  belonged  to  tlie 
Appellants  as  his  representatives. 

Mr.  Lynch  for  George  Holland  Ackers  :  — Whatever  should  be  tlie  decision  of  the 
House  in  tlie  case  of  James  Ackers,  tO'  which  Mr.  Prestoin  chiefly  directed  his  arguments, 
it  could  not  affect  tlie  interest  of  this  Respondent.  The  devise  of  the  Wlieelock  estate 
to  him  was  clear  and  concise,  and  might  well  stand  by  itself.  The  words  of  it  were 
quite  sufficient  tO'  cany  all  the  estate  which  the  trustees  took  undei-  the  general  devise, 
and  which  unquestionably  included  the  intermediate  rents  "  as,  to,  for  and  con- 
cerning all  my  messuages,  lands,  and  premises,  situate  at  Wlieelock,"  etc.  He  read 
the  devise  of  the  Wlieelock  estate  as  [709]  set  forth,  p.  668  supra,  and  insisted  that 
by  virtue  thereof  G.  H.  Ackers  took  a  vested  interest  in  that  estate  from  tlie  moment 
of  the  testator's  death,  and  became  entitled  to  the  conveyance  and  possession  of  tlie 
estate  itself  on  attaining  his  age  of  21.  If  tlien  he  took  a  vested  interest  in  tlie 
estate,  he  was  entitled  to  the  rents  and  profits  as  a  necessary  consequence,  unless  they 
were  given  away  from  him  by  tlie  will.  But  tliere  were  nO'  words  in  any  part  of  the 
will  disposing  of  those  rents.  By  the  residuary  clause,  the  testator  gave  to  James 
Ackers  all  the  legal  estate  and  interest  of  and  in  iill  his  freehold  and  all  otlier  his 
real  and  personal  estate  and  effects  not  before  given  and  devised.  But  tlie  Wheelock 
estate  was  before  specifically  devised  to  G.  H.  Ackers.  The  scheme  of  the  will  was  this  : 
The  testator  first  gave  the  legal  estate  in  all  his  real  estates  to  trustees,  witli  power 
to  sell  them,  except  the  Wheelock  estate,  which  he  directed  the  trustees  to  stand  seised 
of  in  trust  tO'  convey,  assign,  and  assure  the  same  to  G.  H.  Ackers,  when  he  should 
attain  21  ;  but  if  he  should  die  before  that  age,  witliout  leaving  lawful  issue  of  his 
body,  that  estate  was  to  sink  into  the  residue  of  tlie  real  estate.  The  question  then 
was,  whether  G.  H.  Ackers  took  an  immediate  vested  interest  in  the  estate  so  devised 
to  him.  It  was  clear,  tliat  if  he  died  before  the  age  of  21,  leaving  issue  lawfully 
begotten,  the  estate  could  not  go  over  from  tlie  issue.  The  intention  of  the  testator 
W.1S,  that  G.  H.  Ackers  should  have  possession  of  the  estate  at  21,  and  tlie  rents  and 
profits  and  a  vested  interest  in  the  meantime.  According  tO'  the  argument  for  the 
Appellants,  if  G.  H.  Ackers  died  before  21,  leaving  children,  they  would  take  tlie 
estate  before  the  father,  had  he  lived,  could  have  it.  When  an  estate  is  given  in 
possession  or  [710]  reversion  on  a  contingency,  and  is  devised  over  in  case  the  event 
do  not  happen,  the  devise©  takes  a  vested:  interest  before  the  event,  liable  tO'  be 
devested  if  he  died  before  it,  and  then  the  estate  goes  over :  Boraston' s  ca^se  (3  Co. 
19),  Edwards  v.  Hammond  (1  N.  Rep.  324);  Goodtitle  v.  Whitby  (1  Burr.  228);  Doe 
V.  Lea  (3  T.  Rep.  41);  Bromfield  v.  Crowder  (1  N.  Rep.  313).  These  were  ciises  of 
devises  in  remainder,  after  estates  in  possession.     Doe  v.  Lea  was  an  express  decision 
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in  favour  of  a-  vesting  before  tlie  time  of  taking  iu  poesession.  In  Hdwards  v. 
Hwmrrmnd,  it  could  not  be  held  that  the  jierson  there,  Iseing  only  of  the  age  of  la, 
could  retover  in  ejectment,  except  on  the  principle  that  the  estate  was  vewtcHl.  In 
Doe  d.  Hunt  v.  Moore  (14  East,  601),  which  was  a  case  of  real  estate  in  fee  wlien  tlie 
devise©  sliould  attain  21,  a.iid  in  case  lie  died  l^'fore  21,  tlien  over.  Lord  Ellenlxirougli 
giving  tlie  judgment  of  the  Court  held,  upon  the  authority  of  liromfiehl  v.  Crowdrr. 
and  Goodtitle  v.  Wliitht/,  that  the  devisee  took  an  iunncxliate  vested  interest,  lialijc 
to  be;  devested  upon  his  dying  Ijefore  he  attained  21.  And  the  same  doctrine  was  held 
in  Doe.  v.  Xowt-II  (1  Maule  and  S.  327,  and  5  Dow,  202),  which,  as  well  as  Uromfiehl  v. 
Cranvder.  was  affirmed  in  this  House.  There  was  no  sulistantial  difference  betwtvn  a 
devise  to  tlie  use  of  G.  H.  Ackers  and  a,  direction  to  the  trustees  to  canvey  to  liini,  and 
one  part  of  the  case  of  Stanley  v.  Stanlei/  (Ifi  Ve<s.  491)  is  a  direct  autiiority  on  tliat 
point.  Tlie  cases  of  Bullock  v.  Stones,  Uuffield  v.  Duffield,  and  Chambers  v.  Braih- 
ford,  which,  were  urged  as  authorities  for  the  claim  of  tlie  heir-at-law  by  Mr.  Prc>ston. 
were  all  very  different  in  [711]  their  circumstances  from  this  ca.se.  On  the  other 
hand,  tlie  recent  case  of  Warter  v.  Ihttchiuaon  (1  Barn,  and  C.  721),  bringing  down 
the  acknowledgment  of  Boraston's  case,  and  the  numerous  cases  of  that  cla.ss.  w  .is  quite 
decisive  in  favour  of  tlie  Respondent. 

It  was  argued  on  behalf  of  the  Appellants,  that  as  no^  interest  was  given  to  the 
Respondent  in  the  £7000,  in  whicli  he  certainly  took  a  vested  interest  on  the  doatli 
of  the  testator,  it  was  therefore  to  be  inferred  that  he  had  noi  riglit  to>  the  rents  of  the 
real  estate.  But  it  should  not  l>e  forgotten  that  the  law  as  affecting  devises  of  real 
estate  and  personal  estate  was  quite  different.  These  w-ere  distinct  devises.  Tin- 
Respondent's  right  to  the  rents  of  the  real  estate,  up  to  the  time  of  taking  a  con- 
veyance of  that  estate,  was  real!)'  strengthened  by  the  consideration  that  interest  on 
the  legaey  of  £7000  was  not  given  to  him  ;  there  was  otherwise  nO'  provision  for  his 
maintenance  and  education  during  his  minority,  as  in  the  case  of  James  Ackers ;  and 
it  was  also  of  importance  to  consider  that  nO'  power  was  given  to  the  trustees  to  sell 
or  exchange  the  Wlieelock  estate.  The  true  construction  of  the  whole  will  was,  that  the 
Respondent  took  an  immediate  vested  interest  in  the  estate  in  Wheelock,  liable  to 
bfe  devested  in  the  events  mentioned  in  the  will.  Words  seeming  to<  import  con- 
tingency in  devises  of  this  nature  have  been  uniformly  held  tO'  give  a  present  vested 
estate,  subject  to  be  devested  in  order  to  effectuate  the  [u-esumed  intention  of  the 
testator.  Besides,  in  this  case,  tlie  estate  was  not  given  over,  except  in  default  of 
issue  of  the  Respondent;  in  order  to  enable  such  issue  toi  inlierit,  the  Respondent 
must  take  a  vested  interest,  and  as  tlie  Respondent  takes  a  [712]  vested  interest  he 
must  be  entitled  tO'  the  rents  and  profits  as  incident  to  liis  ownersliip. 

Lord  Brougham  asked  if  the  counsel  in  attendance  for  James  Ackers  hadi  .any 
observations  to  make  in  reply  to  Mr.  Preston's  application  of  the  case  of  Bidlork  v. 
Stones,  and  the  distinction  taken  between  that  case  and  Generij  v.  Fitzgeraid.  His 
Lordship,  for  his  own  ]iart,  thought  these  cases  were  reconcileable. 

Sir  C.  Wetherell  and  Mr.  Knight,  w-ho  liad  argued  fur  James  Ackers  in  the  former 
a,ppeal,  distinguislied  this  case  from  BvJIork  v.  Stones.  The  gift  there  was  to  a  jierson 
unborn  ;  it  was  not  a  gift  of  residue.  They  maintained  the  decision  of  Lord  Kkhui 
in  Genery  v.  Fitzgerald,  justified  as  it  was  b}-  previous  cases.  The  doctrine  there 
laid  down  should  not  be  again  ciuestioned,  nor  should  doubts  be  o|)ened  on  settled 
cases.  They  agreed  in  and  adopted  Mr.  Lyuch's  arguments  upon  the  vesting  of  the 
rents  before  the  devisee  became  entitled  to  the  possession  of  the  estate  :  and  u])on  that 
point,  and  on  the  effect  of  the  residuar}'  clause,  they  referred  to  Tjord  Eldon's  judg- 
ment in  tlie  case  of  Duffield  v.  Duffield. 

Mr.  Preston,  in  his  general  reply,  relied  on  that  judgment,  and  insisted  that  it  was 
entitled  to  the  first  consideration.  Duffield  v.  Duffield  was  a  later  case  than  Gentry 
V.  Fitzgerald,  which  he  held  to  be  inconsistent  with  principle  as  well  as  with  the 
authorities. 

Lord  Brougham  : — This  is  a  case  of  great  importance.  As  the  case  of  Ackers  v. 
I'hipps  was  unavoidably  subject  to  be  affected  by  the  argument  for  the  Appellants 
in  this,  the  attendance  of  Sir  Charles  [713]  Wetherell  and  Mr.  Knight  was  proper, 
for  the  purpose  of  answering  so  much  of  Mr.  Preston's  argument  as  might  bear 
against  the  interest  of  James  Coops  Ackers.  I  shall  take  time  to  look  into  the 
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authorities  referred  to,  particularly  litiUock  v.  Stones  aud  Geiiery  v.  Fitzgerald,  which 
last  case  Lord  Eldon  decided  at  once,  without  much  argument,  mid  which  it  has 
long'  been  the  opinion  of  Mr.  Preston  is  not  law. 

I  shall  give  my  liest  attention  tO'  lx>th  cases  ;  it  is  not  likely  tliat  I  shall  delay  them 
for  a  hearing  before  the  couimon  law  judges,  which  could  not  possiblj-  be  had  before 
February  next.  I  liaA-e  grave  doubts  on  the  Vice-chancellor's  decision  appealed  from 
in  Ackers  v.  Phipjis,  but  my  opinion  leans  towards  liis  in  respect  of  tlie  gift  to  George 
Holland  Ackers.     Let  botli  cases  stand  over  for  decision  together. 

Lord  Brougham  this  day  (Aug.  31),  after  delivering  judgment  in  the  preceding 
case,  proceeded  thus-; — Now  we  come  to  Phipps  v.  Ackers,  the  other  appeal,  in  which 
the  Vice-Chancellor  decided  in  favour  of  the  devisee.  I  had  in  tliis  case  less  doubt 
than  on  tlie  last,  but  that  arose  f  roan  my  not  having  fully  e-xauiined  the  structure  of  the 
clause,  and  from  mj^  attention  having  been  very  much  drawn  away  from  the  argument 
to  some  matters  which  do  not  now  appear  to  me  to  bear  very  mainly  on  tlie  case.  I 
think  tliat  the  decree  in  the  devisee's  favour  cannot  here  be  supported,  at  least  upon 
the  same  ground  with  the  reversal  of  the  other  decree.  The  main  fe.ature  is  here 
wanting  of  a  residuary  gift ;  the  only  reference  to  residue  is  in  the  gift  over,  on  the 
decease  of  George  Holland  Ackers  under  the  age  of  21,  and  without  issue.  In  that 
event  the  estate  of  W.ieelock.  and  the  £7000  mone}'  given  to  him  on  liis  attaining  the 
age  of  21.  are  [714]  directed  to  sink  into  the  residue  of  real  and  personal  estate, 
and  go  according  to  the  disposition  thereof  subsequently  expressed.  But  tliis  direction 
must  be  taken  to  mean  that  the  real  estate  shall  be  united  with  the  real  residue,  and 
the  personal  estate  with  the  personal  residue,  and  that  the  whole  sliall  go  to  tlie 
residuary  devisee.  Now  if  a  question  were  raised  whether,  on  the  event  having 
happened  of  George  Holland  Ackei-s  having  died  under  21,  and  without  issue,  the  heir- 
at-law,  or  the  devisee  of  the  residue,  James  Coops  Ackers,  took  the  intermediate  rents 
and  profits  of  Wheelock,  as  he  would  the  profits  of  tlie  £7000,  this  disposition  of  the 
Wheelock  estate  might,  with  the  residuary  gift  to  James  Coops  Ackers,  show  that  they 
went  to  liim.  But  as  they  can  never  bei  shown  tO'  go  to  him,  if  George  Holland  Ackers 
lives  till  21,  the  event  not  having  happened  on  which  alone  he  is  entitled,  so  it  seems 
clear  that  those  intermediate  rents  never  can  go  to  George  Holland  Ackers,  because 
there  is  wanting  the  residuary  gift  to  George  Holland  Ackers,  which  is  the  main 
>'round  of  deciding  against  the  heir-at-law  in  the  other  case,  and  there  is  no  other  cir- 
cumstance whatever  to  supply  its  place  and  indicate  the  intention  of  displacing  the 
heir.  It  becomes  then  the  mere  case  of  a  gift  of  Wheelock  to  George  Holland  Ackers  on 
his  attaining  the  age  of  21,  which  assuredly  does  not  convey  the  rents  intermediately 
received,  nor  can  die  addition  of  the  legacy  of  tlie  £7000  in  the  same  clause  alter  the 
matter.  In  short,  all  the  argument  proceeding  from  the  force  of  tlie  word  "  residue.' 
or  of  the  words  "  other  estates  not  disposed  of  "  in  the  gift  tO'  James  Coops  Ackers,  fails 
here,  and  the  cases  cited  do  not  apjdy,  except  the  case  of  Bullock  v.  Stones  (2  Vee.  sen. 
521),  which  dearlv  does,  and  [715]  so  does  what  Lord  Eldon  says  in  Genery  v.  Fiiz- 
gerald  (1  Jac.  168). 

While,  therefore,  I  am  of  opinion  that  the  decree  in  tlie  first  case,  in  favour  of  the 
heir-at-law,  must  be  reversed,  I  think  tliat  the  decree  against  her  in  this  case  must, 
if  it  is  to  be  allowed  to>  stand  at  all,  be  rested  on  another  ground,  namely,  that  of  the 
interest  given  to  George  Holland  Ackers  teing  an  immediate  vested  interest  and  not 
a  contingent  interest,  that  is,  an  estate  which  would  vest  instanter,  liable  to  be  after- 
wa.rds  devested  on  the  event  happening  of  the  decease  oif  George  Holland  Ackers  under 
21.  In  favour  of  this  view  there  are  the  cases  of  Doe  d.  Ihint  v.  Moore  (14  East,  601), 
perhaps  also  Bromfleld  v.  Crowder  (1  New  Rep.  313),  and  against  it  Climnhers  v. 
Braihford  (18  Yes.  368).  As  to  Doe  v.  Mooi-e,  I  wish  tO'  speak  with  the  greatest 
possible  respect  of  that  case,  but  I  am  not  tlie  only  member  of  tlie  profession  who  has 
considered  the  language  of  Lord  Ellenborough,  in  giving  the  judgment  of  the  Court 
in  Doe  v.  Mnoie,  as  being  very  strong  indeed,  and  going  a  very  great  way,  and  being 
veiy  difficult  to  be  reconciled  with  tlie  other  ca.ses  as  to  the  use  of  the  word  "  when," 
and  similar  words.  Here  it  is  "  when  and  so  soon  as,"  which  I  think  makesi  some 
difference,  but  would  ratlier  make  it  to  appear  to  sound  more  like  contingency  than 
the  word  "  when  ""  alone.  There  is  that  case  at  the  Rolls.  GraJinm  v.  Hanson  (6  Ves. 
239),  iu  which  Sir  William  Grant  gravely  and  learnedly  argues  from  the  civil  law 
that  "  when  "  and  "  if  "  are  equivalent  words  as  referred  to  legacies.     It  is  true  as 
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to  what  Lord  Elleiilxirourrli  says,  that  it  may  be  so  with  ivspeLt  to  ]>ersonal  estate. 
But  nevertlieless  [716]  I  am  not  satisfiod  that  he  has  made  out  tliat  the  civil  law 
priiieiplas  support  that  most  sweepiiijr  assertion,  wiiich  would  really  make  the  case  of 
Doe  V.  Moare  amount  to  tliis,  that  a  devise  of  Blackacre  to  A.  wlien  he  attains  21, 
•without  any  gift  over. —  tlioufrh  there  was  a  gift  over,  to  support  wliich  gift  over  the 
tendency  of  the  Courts  is  to  make'  it  vested  and  not  contingent, — that  that  devise 
to  A.  at  21  or  24  is  a  vested  interest.  It  is  quite  impossible  to  say  that  Bromprhl  v. 
Crowder  supports  that  position;  you  will  find  tliat  that  case  doe«  not  go  so  far.  I 
therefore  consider  that  this  case,  to  say  the  least  of  it,  is  encumbered  witli  very 
considerable  doubt:  and  I  also  consider  that  Brdiiifiehl  v.  Crowder  is  witli  tiie  utmost 
difficulty  reconcilable'  with  the  decision  pronounced  by  the  Court  below,  as  I  am  sui-e 
it  is  irreconcilable  with  the  language  which  the  Court  of  King's  Bench  used  in  the 
case  of  Di:c  v.  Moore.  My  opinion  is,  that  l'/iipj).i  v.  Ackfrs  cannot  stand  on  the  same 
ground  on  which  Ackers  v.  I'/iipiM  is  reversed,  namely,  the  effect  of  the  residuary 
clause,  and  of  the  circumstances  indicating  an  intention  to  displace  tlie  heir,  unless 
that  main  circumstance  of  displacing  tlie  heir  is  allowed  to  exist  in  this  case,  namely, 
the  gift  of  an  estate  vested,  only  ]>ostponing  the  enjojinent,  I  mean  only  postponing 
the  possession,  and  liable  to  be  devested  ;  in  short,  a  vested  defeasible  estate,  liaUe  to 
be  defeated  when  the  event  happens.  If  it  is  such  a.  vested  estate,  undoubtedly  the 
decree  is  supported  ;  if  it  is  a  contingent  estate,  as  that  of  James  Coojjs  Ackers  was, 
it  cannot  stand  on  the  ground  on  which  the  decisio'U  is  now  given  in  favour  of  .James 
Coops  Ackers. 

Now  this  being  the  ca.-^e,  the  cimrse  which  I  would  advise  your  Lordsiiips  to  take, 
is  to  postpone  the  fur-[717]-ther  consideration  of  this  appeal.  My  Lords,  it  is  very 
painful  for  me  to  find  tl;at  the  case  on  which  I  entertain  no'  doubt,  is  one  of  a  large 
sum  of  money,  as  large  a  sum  as  =£4O,U00,  but  the  other  is  a  questio'ix  of  so  much 
smaller  value,  that  I  am  afraid,  if  your  Lordships  were  to  order  a  second  argument, 
and  tO'  have  the  judges,  to  assist  your  Lordships  in  disposing  of  it,  the  misfortune 
would  be  that  from  the  smallness  of  the  stake,  the  expense  would  liave  to  come  out  of 
an  estate  which  is  not  very  able  to  bear  it,  and  there  is  no  means  of  enabling  it  to  be 
charged  on  the-  larger  fund,  because  that  belongs  to  James.  Coojis  Ackers.  I  wish  to 
throw  out  these  suggestions  in  the  presence  of  the  partiesi  in  the  case  of  I'/n'/j-ps  v. 
Arkers  (in  the  other  case  there  is  no  doubt),  and  tO'  ask  them,  in  the  first  place, 
whether  it  be  true  or  not,  that  this  estate  is  so  trifling. 

(It  appeared  from  the  answers  of  tlie  agent  for  the-  Respondent,  tliat  the  rents  and 
profits  of  the  estate  devised  to  him,  varied  from  £300  to  £500  a  year,  fro'm  the 
testator's  death  in  I<S2.'5  to  the  vea.r  1833,  when  tlie  Resiiondent  attained  his  age  of 
21.) 

Lord  Brougham: — Then  taking  the  annual  income  at  £400,  the  fund  is  about 
£4000.     Then  there  is  tlie  value  of  the  estate. 

Mr.  Lynch  : — In  such  a  case  as  this,  as  the  difficulty  is  created  by  the  wiU,  I  should 
submit  that  the  general  fund  should  bear  the  expense. 

Lord  Brougham  : — Tliat  is  the  question  :  who  is  here  tO'  represent  the  fund  .' 
Mr.  J.  Russell,  of  counsel  for  James  Ackers,  said  there  was  a  suit  for  the  adminis- 
tration, in  which  that  question  might  b©  raised,  altogetlier  distinct  from  tliis  [718] 
suit,  which  was  a  bill  filed  by  the  heir-at-law,  claiming  adversely  to  the  will.  In  tlie 
appeal  in  which  Mr.  Lynch  appeared,  there  was  no  party  who  represented  the  estate 
at  all. 

Lord  Brougham  : — Then  there  is  nobody  before  us  in  this  case,  who  represents  the 
fund  ;  but  that  does  not  prevent  us  from  doing  justice. 

Mr.  West,  of  counsel  for  tlie  Respondent  in  Arkers  v.  I'hipps,  asked  what  his  Lord- 
sJiip  said  as  to  the  costs? 

Lord  Brougham  : — All  costs  in  Ackers  v.  Phipps  to  come  out  of  the  estate — I  never 
ga.ve  a  decision  with  so  much  pain  ;  it  is  the  hardest  case  I  ever  knew. 
Adjourned  for  further  consideration  sine  die. 

The  judgment  has  never  been  ajiplied  for.  the  parties  having,  it  is  understood. 
entered  into  an  arrangement. 
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APPEAL 

From  the  Court  uf  Session. 

JAMES  JOHN  FRASER,  \N.S.,— Appellant;  JOHN-  GORDON,  Esq.— Respondent. 

[Mews'  Dig.  i.  352.] 

On  the  day  appointed  for  hearing  an  appeal,  when  its  competency  also  wa-s  first 
to  be  argued  by  one  counsel  at  a  side,  pursuant  to  an  order  of  the  House,  the 
Respondent's  counsel  appeared  at  the  bar.  and.  no  counsel  or  agent  appearing 
for  the  Appellant,  prayed  that  the  appeal  be  dismissed.  The  House  lequired 
liim  to  open  a  prima  facie  case  against  the  appeal  before  they  would  dismiss  it. 

Tlie  Appellant  was  a  writer  to  the  signet  in  the  cit}'  of  Edinburgh,  and  was  for 
some  time  agent  for  [719]  the  Respondent,  Lieutenant-colonel  Gordon,  of  Cluny,  in 
Scotland,  and  had  large  pecuniaiy  transactions  with  him.  In  consequence  O'f  some 
differences  between  them,  they  raised  actions  against  each  other  in  Scotland;  and 
from  two  interlocutors  pronounced  in  tJiose  actions,  one  by  tlie  Lord  Ordinary,  on 
the  15th  of  November  18-'iiJ:,  the  other  by  tlie  Second  Division  of  the  Court  of  Session, 
on  the  15tli  of  January  liS35,  Mr.  Fraser  appealed.  The  appeal  was  twice  dismissed 
for  irregularity  and  non-compliance  witli  the  orders  of  the  House,  before  it  was 
ripe  for  hearing.  On  presenting  the  third  appeal,  Fraser  appeared  before  the  Appeal 
Committee,  to  whom  the  Respondent's  petition,  suggesting  the  incompetency  of  the 
appeal,  and  praying  for  its  dismissal,  had  been  referred,  and  he  so  far  sustained  his 
case  that  the  committee  recommended  the  appeal  to  be  set  down  for  hearing,  and  that 
its  competency  be  argued  at  the  bar  by  one  counsel  on  each  side,  which  the  House 
ordered  accordingly,  and  appointed  a,  day  for  the  hearing. 

Dr.  Lushington  appeared  as  counsel  for  the  Respondent  when  the  appeal  was 
called,  and  said  he  was  ready  to  support  tlie  interlocutors  complained  of  ;  but  observing 
that  no  counsel  appeared  for  the  Appellant,  he  concluded  that  the  appeal  was 
abandoned  ;  and  he  asked  their  Lordships  to  dismiss  the  appeal  with  costs,  and  affinn 
the  interlocutors  as  of  course. 

The  Appellant  did  not  appear,  nor  did  any  counsel  or  agent  appear  for  him. 

Lord  Devon  said  the  Appeal  Committee  had  been  of  opinion,  when  this  case  was 
before  them,  that  the  appeal  could  not  te  sustained,  but  tlie  Appellant  was  very 
anxious  for  a  hearing,  and  allied  tliat  he  should  [720]  be  able  to  make  out  a  clear 
case  at  tlie  bar  for  reversing  the  orders  of  tlie  Court  below.  Tlie  appeal  was,  therefore, 
on  the  report  of  tlie  Appeal  Committee  set  down  for  hearing  for  this  day,  and  the 
Appellant  had  notice. 

Lord  Brougham  said,  even  on  the  supposition  that  the  Appeal  was  abandoned, 
still  it  was  necessary  for  their  Lordships  to  hear  the  Respondent's  case  opened  on 
the  merits,  so  that  they  might  see  that  the  orders  complained  of  were  well  founded. 
As  the  House  had  to  pronounce  a  judgment,  it  became  requisite  to  hear  some  reasons 
for  it.  (But  see  Gardiner  v.  Simmons,  ante  1  Clark  and  F.  35  ;  Ricketts  v.  Lewis,  2 
Clark  and  F.  100,  and  Hamilton  v.  Littlejolm.  post  vol.  iv.  See  also  Melli'Sh  v. 
Richard^ion,  1  Clark  and  F.  224). 

Dr.  Lushington  then  proceeded  to  state  the  Respondent's  case. 

Lord  Brougham  stopped  him  after  a.  short  time,  saying  the  House  was  satisfied 
that  a  prima  facie  case  was  made ;  it  was  proper  for  their  Lordships  to  hear  so  much 
of  the  case  stated  at  the  bar.  His  Lordship  then  moved  that  tlie  appeal  be  dismissed 
with  costs,  and  the  interlocutors  complained  of  be  affirmed.* 

Ordered  accordingly. 

*  Tlie  Appellant  within  a  few  days  after  the  date  of  this  order  presented  a  petition 
for  a  re-hearing,  which  was  referred  to  the  Appeal  Committee,  but  not  complied  with, 
whereupon  he  lodged  another  appeal,  wliich  has  not  been  heard. 
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[721]  APPEAL 

From  the  Court  of  Chasckry. 

JOHN  BUSH  and  ANN  liis  Wife,  iuid  ROHEHT  MATTOCK,— A /jpe/fants ; 

SUSANNAH  LOCKE,  \\ido\^;—Rt's/ioiu/eHt. 

[Mews'  Dig.  iv.  380;  xii.  '.)70.:  S.C.  !)  lili.  X.S.  1,  iiffinuing  /Mcke  v.  SoutA- 
irood,  1  My.  and  Cr.  41  L    See  Moore  v.  Sim  I- in  1885,  :51  CIi.D.  95.] 

Robert  Marke  being  seised  to  him,  liis  heirs  and  assigns,  according  to  the  custom 
of  the  manor  of  Taunton  Deane,  of  certain  messuages  within  that  manor, 
surrendered  the  same  to  trustees,  in  pursuance  of  articles  of  agreement  made 
in  contemplation  of  marriage,  on  trust,  to  permit  liim,  his  heirs  and  assigns, 
to  enjoj-  the  premises  until  the  marriage,  and  from  tlio  soleiunization  thereof 
on  trust  for  himself  for  life,  and  after  his  decease  on  trust  for  the  intended 
wife  for  life,  for  her  support  and  in  bar  of  dower,  and  after  the  death  of  tiie 
survivor  of  the  husband  and  wife,  on  trust  to  surrender  the  premises  into  the 
hands  of  the  lord  of  the  manor,  to  the  use  of  the  child  or  children  of  the 
marriage,  their  heirs  and  a,ssigns,  such  surrenders  to  be  made  at  the  costs  of 
the  children,  who  should  be  entitled  to  take  the  same,  and  in  default  of  issue 
of  the  marriage  living  at  the  death  of  tlie  survivor  of  the  husband  and  wife, 
then  on  this  special  triist,  to  surrender  the  premises  into  tlie  hands  of  tlie  lord 
of  the  manor,  to  the  use  of  the  right  lieirs  of  the  settlor  for  ever,  according  to 
the  custom  of  the  manor  ;  such  surrender  or  surrenders  last-mentioned  to  be 
made  at  the  casts  and  charges  in  all  things  of  the  person  or  pereons  who  by 
virtue  of  the  last-mentioned  condition  or  limitation  should  be  entitled  to 
take  the  same.  The  only  issue  of  the  marriage  was  a  daughter,  who  sun'ived 
the  settlor,  but  died  in  the  life-time  of  her  mother.  On  tlie  daughter's  attain- 
ing "21,  the  premises  were  surrendered  to  the  lord  of  the  manor,  to  her  use, 
and  she  by  her  will  devised  them  to  the  sons  of  her  motlier  by  a  second  hus- 
band, and  at  the  same  time  surrendered  them  to  [722]  the  use  of  her  will  : 
her  mother  sui-viving  her  continued  in  possession  of  the  premises  till  her  own 
death. 

Held,  by  the  Lords,  affirming  decrees  of  the  Court  below  in  a  suit  between  a 
purchaser  for  valuable  coDsideratioii  from  the  devisees,  and  the  settlor's 
youngest  sister  and  customary  heiress  at  his  widow's  death,  that  by  virtue  of 
the  ultim.Tte  limitation  in  the  articles  she  was  entitled  to  the  customai-j- 
estates  from  the  death  of  the  widow.    (See  the  note  at  the  end  of  the  case.") 

lloljert  Marke,  by  articles  bearing  date  the  24th  of  April  1769,  reciting  that  a 
marriage  was  soon  tO'  be  solemnized  between  him  and  Grace  Haddon,  spinster,  and 
that  he  was  then  lawfully  seised  to  him  and  his  heirs  and  assigns  for  ever,  accord- 
ing to  the  custom  of  the  manor  of  Taunton  Deane,  in  the  county  of  Somei-set,  of 
certain  messuages,  lands,  tenements,  and  premises  therein  particularlj-  described, 
(all  which  messuages,  etc.  were  situate  in  the  parishes  of  Pitmiuster  and  Corffe,  and 
were  parcel  of  tlie  customary  lands  of  inheritance  of  Taunton  Deane,)  in  considera- 
tion of  the  said  intended  marriage,  and  of  the  portion  of  the  said  Grace  Haddon,  and 
for  settling  and  assuring  the  said  messuages,  etc.  covenanted  and  agreed  witii  John 
Haddon  and  John  Marke,  as  trustees,  that  he,  Robert  Marke,  would,  before  the 
solemnization  of  tlie  said  marriage,  well  and  sufficiently  convey  and  a,s8ure  to  the 
use  of  the  said  trustees,  their  heirs  and  assigns  for  ever,  according  to  tlie  custom 
of  the  said  manor,  all  the  said  messuages,  etc.  to  be  held  by  them,  and  tlic  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  upon  trust  to  permit  him,  Robert 
Marke,  to  enjoy  the  same,  and  receive  the  rents  thereof  until  the  marriage,  and  from 
and  after  the  solemnization  thereof,  upon  trust  to  permit  him  and  his  assigns  to 
enjoy  the  said  several  messuages,  [723]  etc.,  and  receive  the  rents  thereof  to  his  or 
their  own  use,  for  liis  life;  and  upon  further  trust,  after  his  dec€?ase,  to  permit  the 
said  Grace  Haddon,  and  her  assigns,  to  enjoy  the  said  messuages,  etc.,  and  receive 
the  rents  thereof  to  her  and  their  use,  for  the  term  of  her  life,  for  better  sup])ort,  and 
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in  full  rec«iiipeiise  of  dower  iiiid  thirds  whiuli  she  might  otherwise  claim  out  of  the 
freehold  lands,  or  hereditaments  of  the  said  Robert  Marke  :  and  upon  this  further 
trust,  that  after  the  death  of  the  survivor  of  them,  the  said  Robert  and  Grace,  the 
trustees,  etc.  should  surrender  into  the  hands  of  the  lord  of  the  manor,  for  the  time 
l>eing,  the  several  messuages,  to  the  use  of  such  children  of  the  marriage,  for  such 
estates,  and  in  such  manner  and  form  as  the  said  Robert,  or,  in  his  default,  the  said 
(rrace,  should  by  deed  or  will  appoint  :  and  in  default  of  appointment,  then,  uj)on 
trust,  to  surrender  the  said  messuages,  etc.  to  the  use  of  all  and  every  the  child  or 
children  of  the  said  marriage,  their  heirs  and  assigns  for  ever,  according  to  the 
custom  of  tlie  manor  aforesaid,  as  tenants  in  common  :  and  if  but  one  such  child,  then 
to  the  use  of  such  child,  his  or  her  heirs  and  assigns  for  ever,  according  to  the  custom 
of  the  said  manor  ;  such  surienders  to  be  njade  at  the  costs  and  charges  of  such 
child  or  children,  who  should  be  entitled  to  take  the  same  ;  and  in  defauU  of  issue  of 
the  said  Roheif  on  the  hody  of  the  saiJ  Grnre,  that  xhoidil  he  lii'ine/  at  the  death  of 
the  survivor  of  them,  then  upon  this  speciai  trust  and  confidence,  thai  the  fru.stees 
should  surrender  into  the  hands  of  the  lord,  of  the  manor  aforesaid,  for  the  time  being, 
all  and  singular  the  said  severed  messuages,  etc.  to  the  use  and  behoof  of  the  rif/ht 
lieirs  of  the  satd  Eohert  Marie  for  ever,  according  to  the  custom  of  the  said  manor, 
such  surrender  or  surrenders  [724]  last  mentioned  to  be  made  at  the  costs  and 
charges  in  all  things  of  such  person  or  persons  who,  by  virtue  of  the  last  mentioned 
condition  or  limitation,  should  be  entitled  to  ta-he  the  same." 

On  the  26th  of  April  1769,  surrenders  were  made  of  the  several  mes.suages,  in 
consider.ation  of  the  intended  marriage,  and  in  pursuance  of  the  articles,  to  the  use 
of  the  trustees,  who  were  thereupon  admitted  by  the  lord  as  tenants  of  the  customary 
messuages,  etc.  therein  comprised.  The  marriage  was  solemnized  soon  afterwards, 
and  there  was  issue  thereof,  one  child  only,  Elizabeth  Marke.  Robert  Marke  died 
in  1779.  intestate  as  to  these  customary  premises,  leaving  Grace,  his  widow,  and 
Elizabetli,  liis  daughter,  and  only  child,  him  surviving.  The  widow  afterwards,  and 
in  the  lifetime  of  her  said  daughter,  intermarried  with  James  Turner,  and  died  in 
1819,  leaving  the  said  James  Turner,  her  second  husband,  and  two  sons  of  that 
marriage,  John  Haddon  Turner,  and  James  Turner  the  younger,  sui-viving  her. 
She  had  enjoyed  the  said  premises  until  her  death. 

On  the  15th  of  April  1803,  the  then  trustee  duly  surrendered  the  said  messuages, 
etc.  intO'  the  hands  of  the  lord,  to  the  use  of  the  said  Elizabeth  Marke,  her  hell's  and 
assigns  for  ever,  according  to  the  custom  of  the  said  manor  ;  and  she,  on  the  16th  of 
February  1812,  surrendered  into  the  hands  of  the  lord  all  her  messuages,  etc.  what- 
soever within  the  said  manor,  to  the  use  of  John  Haddon  Turner,  her  brother  of  the 
half  blood,  his  iieirs  and  assigns  for  ever,  to  be  holden  upon  condition  to  perform 
her  will.  And  by  her  will  of  the  same  date  she  devised  all  her  customary  lands  and 
heredita-nients  in  the  parish  of  Corfi'e  to  her  other  half  brother,  James  Turner  :  and 
all  her  other  customary  messuages,  lands,  and  hereditaments  to  the  [725]  said  John 
Haddon  Turner,  liis  heirs  and  assigns,  according  to  the  custom  of  tiie  said  manor. 
Upon  her  death  in  Ai>ril  1812,  without  having  Ijeen  nnirried,  John  Haddon  Turner 
was  admitted  tenant  of  the  messuages  comprised  in  the  said  nuirriage  articles. 

In  1820  and  1824  respectively,  Thomas  Soutliwood,  with  notice  of  the  said 
articles,  purchased  parcels  of  the  said  messuages,  etc.  for  valuable  consideration, 
from  John  Haddon  Turner  and  James  Turner  the  younger,  with  the  privity  of 
James  Turner  their  father,  and  the  same  were  duly  surrendered  to  the  use  of 
Tliomas  Southwood,  his  heirs  and  assigns. 

In  May  1825,  the  Resjiondent  filed  her  bill  against  T.  Southwood.  stating,  among 
otlier  things,  that  Robert  Marke  had  no  issue  save  the  said  Elizabeth,  and  that  he  left 
no  brother  surviving,  and  that  the  Respondent  was  his  youngest  sister,  and  as  such 
sister  she  became  and  was,  at  the  time  of  the  death  of  Grace  Marke,  and  was  then 
the  heiress  of  the  said  Roliert  Marke,  according  to  the  custom  of  the  said  manor  : 
and  as  such  customary  heiress,  upon  the  death  r>f  Grace  Marke,  she  became  and  was 
entitled  to  the  customaiy  premises  under  and  by  virtue  of  the  trusts  of  the  said 
articles  of  agreement,  and  further  stating  the  surrender  thereof  to  the  use  of  T. 
Southwood.  and  that  he  was  at  the  time  of  such  surrender,  and  still  was  lord  of 
the  manor,  and  that  the  legal  estate  of  and  in  the  said  premises,  by  virtue  of  such 
surrender  vested  in  liim.     And  after  charging,  amongst  other  things,  that  according 
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to  tiie  true  coiistructiuu  of  tlie  said  articles  tlie  s.iid  [iremises  were,  ui)oii  the  deu-tli 
of  the  survivor  of  Robert  and  Grace  Marke,  witliout  leavinir  issue  of  their  nian-ia^e 
then  living,  to  be  surrendered  to  the  use  of  the  jierson  who  siiuuld  then  Iw  tlie 
customary  heir  of  Robert  Marlce.  tlie  [726]  I'ill  prayed  that  it  lui-rht  l)e  dechired, 
that  the  Respondent  was  entitled  in  equity  to  the  said  customary  premises,  and  that 
T.  Soutliwood  might  be  decreed  to  surrender  the  same  to  her,  and  her  heirs  and 
.-issigns,  and  to  admit  her  to  the  same,  and  tiiat  an  account  niigiit  lie  taken  of  the 
rents  and  profits  since  the  death  of  tlie  said  (Jrace  Marke,  etc. 

Thomas  Southwood,  by  his  answer,  admitted  that  the  Res|ioii(lent  as  such  youii<i- 
est  sister  became,  and  was  at  the  time  of  the  death  of  Grace  Marke,  heiress  *  of  the 
said  Robert  Marke  according  to  the  custom  of  the  said  manor;  hut  that  also  by  the 
custom,  the  widow  of  a  tenant  dying  seised  of  customary  lands,  parcel  of  the  said 
manor,  is  his  heir  of  such  lands,  to  her  and  her  heirs  alisolutely,  and  that  Grace 
Marke  was  therefore,  at  the  time  of  the  death  of  IJobert  Marke,  iiis  heir  according  to 
the  custom  of  the  said  nuuior,  and  he  tiiercfore  denied  that  the  Res].ondeiit,  a.s  sucli 
customary  heiress  as  in  the  bill  alleged,  did.  ui^on  the  deatii  of  (Jracc  Marke,  become, 
or  was  [727]  then  entitled  to  the  said  customary  premises.  And  he  admitted  that 
the  legal  estate  in  tlie  said  premises  that  had  been  inirchased  by  him,  wiis  then 
vested  in  him,  and  that  he  was  lord  of  the  said  manor.  And  he  submitted  that  lie 
wjis  not  a  trustee  of  the  legal  estate  of  the  said  premises  upon  the  trusts  of  the  said 
ratides  ;  and  that,  according  to  the  true  construction  of  them,  the  said  premises  were 
not  upon  the  death  of  the  survivor  of  Robert  Murke  and  Grace  his  wife,  without 
leaving  issue  of  their  m.arriage  then  living,  to  be  surrendered  to  the  person  who 
should  be  tlie  c\istomary  heir  of  the  said  Robert  Marke,  as  in  the  bill  alleged. 

The  cause  came  on  to  be  heard  before  the  Vice-chancellor,  on  the  .'iOtii  of  .June 
1829,  when  his  Honor  decreed  for  the  Respondent  in  the  terms  of  the  jiraver  of  her 
bill. 

Thomas  Southwood  presented  a  petition  of  appeal  to  tiie  Lord  Chancellor,  but 
died  before  his  appeal  came  to  be  heard,  having  by  his  will  devised  to  the  Appel 
lant,  Ann  Bush,  part  of  the  hereditaments  in  (piestion  in  the  cause,  and  all  tlie  reet 
of  his  manors,  etc.,  comprising  the  remaining  part  of  the  hereditaments  in  question 
to  the  Appellant,  Roljert  Mattock.  Against  these  devisees  the  Resjiondent  filed  het 
liill  of  revivor  and  supplement,  and  the  suit  wa.s  accordingly  revived.  The  appeal 
and  supplemental  cause  were  heard  by  the  Lord  Chancellor,  on  the  20tli  of  June 
1831,  when  his  Lordship  affirmed  the  Vice-Chancellor's  decree  (see  Report,  Locke  v. 
Southwood,  1  Myl.  and  C.  411). 

From  these  decrees  John  Hush,  and  the  said  Ann  his  wife,  and  Robert  Mattock 
appealed  to  this  House.  The  apjieal  being  considered  to  involve  difficult  questions 
of  law,  an  order  was  made,  on  tlie  jietition  of  the  [728]  -Xiipellants,  for  tlie  attendance 
of  the  common  law  Judges  :  but  the  order  wa,s  afterwards  discharged,  and  the  case 
was  heard  without  the  Judges. 

Sir  William  Home  and  Mr.  Preston  for  the  Appellants  : — The  ultimate  limitation 
in  the  marriage  articles,  in  default  of  issue  of  the  body  of  Robert  Marke,  the  settlor, 
on  the  body  of  Grace  Haddon.  living  at  the  death  of  the  survivor  of  them,  to  the 
use  and  behoof  of  the  risht  heirs  of  the  said  Robert  Marke  for  ever,  according  to 


*  The  Appellants  alleged  that  this  admission  was  a  mistake,  and  in  their  case 
before  this  House  they  set  forth  the  custom  thus : 

"  By  the  custom  of  the  manor  of  Taunton  Deane,  if  a  tenant  dies  having  a  wife 
at  the  time  of  his  death,  then  his  widow  is  his  heir,  and  as  such  l)cc(niie>s  absolutely 
entitled  to  all  such  customary  estates  of  her  said  husband  as  shall  be  undisposed  of  by 
his  will,  to  liohl  to  Iter  ami  lier  liein  for  ever,  according  to  the  custom  of  the  said 
manor;  and  if  such  widow  marries  again,  her  second  husband  is  entitled  to  be  ad- 
mitted tenant  to  her  customary  estates,  and  theieu|)on  becomcK  absolutely  entitled 
thereto.  If  a  tenant  dies  having  no  wife  at  the  time  of  liis  death,  then  his  younfjeet 
or  only  son  is  his  heir  according  to'the  custom  of  the  said  manor;  and  in  case  of 
no  son,  his  j-oungest  or  onh'  daughter  is  his  heir  according  to  the  custom  ;  and  in 
ease  of  no  son  or  daugiiter,  then  his  youngest  or  only  brother  is  his  heir  accordinir 
to  the  custom  :  and  in  case  of  no  brother,  then  his  youngest  sister  is  his  heir  accordine; 
to  the  custom  of  the  said  manor.  " 
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the  custom  of  the  manor,  was.  a.  reservation  of  the  old  estate  of  the  settlor,  and 
revested  tlie  estate  to  him,  subject  to  the  previous  limitations,  and  upon  his  deatli 
the  same  descended  to  and  vested  in  hisi  widow,  as  his  heir  according  to  the  custom  of 
the  manor,  and  not,  a,s  contended  for  on  the  part  of  the  Respondent,  a  limitation 
by  purchase  to  an  unkno\\ai  and  uncertain  person,  who  by  chance  might  happen 
to  answer  the  character  of  customary  heir  at  the  death  of  the  survivor  of  tlie  settlor 
and  his  wife.  Thrustout  dem.  Gower  v.  Cvnninghaiii  (2  Black.  1046),  Due,  v.  Frost 
(3  Barn,  and  Aid.  546). 

By  the  custom  of  this  manor  of  Taunton  Deane,  upon  the  death  of  an  owner  of 
copyhold  land  within  the  manor,  leaving  a  widow,  she  is  his  heir,  and  is  absolutely 
entitled  to  aU  his  customary  lands  not  disposed  of  by  his  will.  If  that  be  the  custom, 
then  the  decree  appealed  from  was  wrong,  as  having  declared  against  the  right  of  the 
Appellants  whose  testator  derived  under  the  widow's  title,  having  purchased  the  lands 
from  her  sons  after  her  death,  with  the  concurrence  of  her  husband,  their  father. 
But  supposing  tliat  the  widow  was  not  the  heir  of  the  settlor,  then  [729]  the  only 
other  person  who  could  be  his  heir  according  to  the  custom,  was  his  daughter  and 
only  child,  who,  after  attaining  her  full  age,  and  after  a.  surrender  was  made  of  the 
copyhold  lands  to  her  use,  devised  them  to  her  brothers  of  the  half  blood,  and 
directed  a  surrender  of  them  to  the  use  of  her  will.  From  these  devisees  Mr.  South- 
wood  made  his  purchase  and  took  a  surrender  of  tlie  lands.  So  that  whether  the 
widow  or  the  daughter  of  the  settlor  was  his  heir,  in  eitlier  case  the  decree  was 
erroneous.  The  case  on  behalf  of  the  Respondent  was,  that  neither  the  widow  or 
daughter  was  the  persona  designata  in  the  ultimate  limitation  in  the  marriage 
articles,  because  the  daughter  dj'ing  before  the  w^idow  could  not  answer  the  descrip- 
tion in  that  limitation,  and  the  widow  had  only  a  life  interest  and  could  not  be  heir 
to  herself.  But  the  case  of  HoUoiray  v.  UuUoway  (5  Ves.  399)  was  a  direct  authority 
to  the  contrary.  Now,  as  the  question,  w-ho  was  the  right  heir  of  the  settlor,  turned 
upon  the  custom  of  the  manor,  the  House  would,  if  there  was  any  doubt  on  that 
point,  direct  an  issue,  to  ascertain  the  fact,  before  their  Lordships  gave  any  judg- 
ment on  the  case. 

The  manifest  object  and  intention  of  the  marriage  articles  was  confined  to  the 
making  a  provision  for  the  wife  of  the  settlor  and  the  children  of  the  marriage  ; 
the  articles  were,  according  to  an  exjn'ess  recital  contained  in  them,  made  in  con- 
sideration of  the  marriage,  and  of  the  marriage  portion  of  Grace  Haddon,  the  in- 
tended wife.  If  Robert  Marke  had  survived  his  wife  and  daughter,  he  would  have 
been  entitled  to  have  called  on  the  trustees  to  re-surrender  the  customary  premises 
to  him,  the  sole  objects  and  purposes  [730]  of  the  trusts  having  been  spent  and  gone. 
It  never  could  have  been  the  intention  of  the  settlor  to  settle  his  own  estate,  so  that 
even  if  his  wife  died  the  day  after  the  marriage,  his  interest  therein  should  be 
reduced  to  a  life  estate  merely,  in  favour  of  a  person  uncertain  and  undefinable 
during  his  life,  and  from  whom  no  consideration,  either  directly  or  indirectly,  moved 
to  the  settlor  and  owner  of  the  fee.  A  provision  for  a.ny  person  or  object  uncon- 
nected with  the  marriasre  is  negatived  bj'  the  first  trust  in  the  articles,  viz.,  the  trust 
to  permit  Robert  Marke,  his  heirs  and  assigns,  to  hold  and  enjoy  the  premises  until 
the  marriage;  while  it  is  contended  on  the  part  of  the  Respondent,  that  this  case  is 
an  exception  to  the  general  rule  of  construction  in  such  cases,  inasmuch  as  the  trustees 
are,  by  the  terms  of  the  trust,  required  to  do  an  act  after  the  liajqiening  of  the  con- 
tingency, viz.,  to  surrender  the  trust  estate;  but  it  is  submitted  that  this  expression 
is  mere  form,  part  of  the  cantilena  of  the  trusts,  and  did  not  exclude  the  right  of  the 
settlor  to  liis  old  reversion  as  a  reversion. 

But  supposing  that  this  view  of  the  case  is  wrong,  and  that  the  right  heirs  of 
the  settlor  are  to  take  by  purchase,  and  tiiat  the  ultimate  limitation  is  not  to  be 
considered  a  reservation  of  tlie  old  use,  the  Appellants  submit,  that  the  contingency, 
upon  which  the  same  was  to  take  effect,  ceased  on  the  death  of  Elizabeth  Marke,  the 
only  issue  of  the  marriage,  in  1812  ;  and  that  upon  such  event  the  ultimate  limitation 
vested  in  Grace  Turner,  the  widow,  and  heir  of  the  testator  according  to  the  custom 
of  the  said  manor.  Tlie  custom  of  tlie  manor,  which  constitutes  the  youngest  sister 
heir  according  to  the  custom,  applies  only  to  a  descent  taking  place  at  the  death  of 
the  owner  ;  and  at  that  time  the  Respondent  was  not  heir,  or  customary  [731]  heir 
of  the  owner  in  this  case,  a  title  adverse  to  that  claimed  by  the  Respondent  liaving, 
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by  the  surrender  to  Elizabeth  Marko  in  \<ii)'i,  existed  for  near  twenty-one  years,  at 
the  time  the  Appellants'  testator  purchased  the  estate  in  question,  and  he  having  so 
purchased  for  a  valuable  and  full  consideration,  the  Respondent  was  barred  of  all 
title  to  relief  in  equity. 

Sir  Edward  Sugden  and  Mr.  Jacob  for  the  Respondent: — The  estate  in  question 
remained  subject  to  the  trusts  of  the  articles  of  agreement  of  tlie  24th  of  April  176'.t, 
and  by  the  ultimate  limitation  of  those  articles,  it  was,  upon  the  deatli  of  the  sur- 
vivor of  Robert  Marke,  and  Grace  his  wife,  without  leaving  issue  of  the  marriage 
then  living,  to  be  surrendered  to  the  iierson  who'  should  then  Ije  the  customary  heir 
of  Robert  Marke;  and  the  Respondent  was  at  that  time  his  customai-^-  heir,  (Joriinj 
V.  yasli  (•']  Atk.  186),  Ellison  v.  Ellisnn  (6  Ves.  6>")6).  It  was  quite  true  that  a  limita- 
tion to  one's  right  heirs  is,  in  the  abstract  meaning,  a  resei-vation  of  the  old  estate; 
but  the  question  in  this  case  was  not  of  tlie  old  use,  but  of  a  new  transfer  of  tlie 
estate.  The  cases  of  Ilollouay  v.  II  olio  way  [5  Ves.  399]  and  Doe  v.  Fio^t  [.'{  B.  and 
Aid.  546],  were  not  applicable  to  this  case;  but  Long  v.  Blafkall  (3  Ves.  jun.  486), 
was  a  strong  authority  for  the  Respondent,  who  was  clearly  tlie  pei-son  destined  by 
the  ultimate  limitation  in  the  articles  to  take  as  heir  according  to  the  custom  of 
the  manor. 

The  legal  estate  was,  by  reason  of  the  surrender  before  the  marriage,  vested  in 
the  trustees,  to  continue  in  them  during  the  life  of  the  survivor  of  the  husband  and 
wife,  after  which  it  was  to  be  transferred  to  the  person  who  should  be  then  entitled 
to  take  [732]  under  the  designation  in  the  articles.  The  legal  estate  was  out  of 
the  settlor,  nothing  was  reserved  to  him  but  the  rents  and  profits  during  his  life. 
This  was  a  limitation  to  take  effect  by  substitution.  In  the  case  of  Tln'ustiiitt  v. 
Vumningham  [2  Black.  1046]  the  settlor  reserved  to  himself  the  legal  estate  for  his 
life.  Tlie  rule  in  Shelley's  case  could  not  be  applied  to  two  estates, — one  legal,  the 
other  equitable — which  could  not  coalesce.  The  settlor  here  had  only  the  e<iuitable 
interest.  The  settlement  was  very  peculiar;  the  children  of  the  marriage  were  not 
to  have  a  vested  interest  at  21,  or  marriage,  as  was  usual  in  settlements,  nor  until 
after  the  death  of  the  survivor  of  the  father  and  mother,  so  that  any  disposition, 
liy  a  child  of  the  marriage,  of  this  estate,  while  the  father  or  mother  was  living, 
could  have  no  effect  whatever.  To  the  case  of  Ilolloway  v.  Holloway  [5  Ves.  399],  as 
far  as  it  was  applicable  here,  the  eases  of  Jones  v.  Colbeck  (8  Ves.  38),  and  MiUei-  v. 
Eaton  (Coop.  Chan.  Cas.  272),  were  sufficient  answers. 

The  most  absurd  consequences  would  foUow  from  the  supposition  that  this 
estate  w^as,  under  the  limitation  in  the  articles,  to  revest  in  the  right  heirs  of  the 
settlor  at  his  death;  for  instance,  the  settlor's  wife  would  be  his  right  heir  according 
to  tlie  custom  of  the  manor,  as  admitted  by  the  Appellants  ;  she  was  to  have  the 
estate  for  her  life  under  the  articles,  and,  according  to  the  argument  for  the  Appel- 
lants, she  would,  by  her  death,  come  into  possession  of  the  fee  simple. 

This  being  a  third  hearing  of  this  case,  it  was  hoped  that  the  decrees  below  would 
be  affirmed  with  costs. 

Sir  William  Home  replied  : — The  estate  was  never  out  of  Robert  Marke.  Reing 
seised  to  him  and  his  [733]  heirs,  and  being  abont  to  many,  he  by  his  marriage 
settlement  limited  the  estate  to  himself  for  life,  remainder  to  his  wife  for  life,  etc. 
So  far  then  the  estate  was  never  devested,  but  i-eniained  in  the  settlor  as  of  liis  old 
reversion,  or  was  a  resulting  trust  tO'  him  after  the  trusts  of  the  settlement  were 
exhausted.  It  could  not  make  any  difference  how  much  of  the  estate  was  exhausted 
by  the  intermediate  limitations  if  the  whole  was  not  so  exhausted  ;  whatever  of  it 
remained  reverted  to  the  settlor  as  of  his  old  estate. 

The  case  was  not  much  argued  in  the  Court  below. 

The  Lord  Chancellor  said,  that  he  had  a  perfect  recollection  of  the  case,  and  of  his 
view  of  it  when  it  was  before  him  (it  has  been  only  lately  reported,  1  Myl.  and  C. 
441),  and  that  he  had  before  him  a  note  of  the  argument  before  the  Vice-Chancellor. 
who  appeared  to  have  had  his  attention  called  to  all  the  bearings  of  the  case.  He 
recollected  also  that  he  had  an  hour's  conversation  with  his  Honor  on  the  subject. 
and  his  Honor  appeared  to  have  inclined  against  his  own  argument  in  Doe  v. 
Frost  [3  B.  and  Aid.  546]. 

Lord  Wynford  : — I  am  free  to  state  to  your  Lordslii])s  that  I  have  aot  formed 
any  deiided  opinion  on  the  case.     Whether,  on  a   fuller  consideration  of  the  casw 
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referred  tn.  and  on  a  more  deliberate  perusal  of  the  articles  of  settlement,  I  sliall 
he  able  to  make  up  my  mind,  or  I  may  think  it  necessary  to  have  another  argument 
before  the  Judges,  I  am  not  prepared  to  say  :  all  I  ask  now  of  your  Lordships  is,  to 
postpone  the  further  consideration  of  the  case. 

The  Lord  Chancellor: — I  agree  with  my  noble  and  learned  friend  in  postponing 
the  consideration  of  tlie  [734]  case,  but  it  ought  tO'  be  remembered  that  if  we  shall 
require  to  have  another  argument  l>efore  the  learned  Judgesi,  we  cannot  dispose  of 
the  cai^e  this  session,  as  the  Judges  are  gone  or  preparing  to  go  their  circuits.  The 
ease  was  thoroughly  argued  in  the  Court  below  ;  at  least  before  me,  and  I  certainly 
retain  tlie  opinion  which  I  then  held. 

The  case  was  adjourned  for  further  consideration. 

(March  9,  1835.)  The  Appellants  presented  a  petition  for  a  rehearing  before  the 
Judges ;  that  petition  was  referred  to  the  Appeal  Committee,  but  not  complied  with. 

Lord  Brougham  (Sept.  5): — When  this  case  was  last  before  the  House,  a  doubt 
was  suggested  whether  it  ought  not  to  be  heard  again  by  your  Lordships,  with  the 
assistance  of  the  Judges  of  the  common  law  Courts.  It  appears  to  me,  from  what 
passed  in  the  Court  of  Chancery  when  tbe  case  was  there  on  appeal  before  myself, 
and  also  from  what  passed  hei-e  on  the  hearing  last  session,  that  it  really  was  not 
a  case  requiring  the  presence  of  the  learned  Judges.  There  was  no-  doubt  that  the 
case  involved  matter  of  equity,  and  that  it  was  by  no  means  a  pure  question  of 
law.  The  case  was  very  fully  argued  in  the  Court  of  Chancery,  and  it  was  then 
agreed  by  the  counsel  on  both  sides,  according  to  my  recollection,  and  according  to 
a  note  of  the  argument  which  I  have  since  looked  into,  that  it  was  not  a  fit  case  to 
be  sent  to  a  court  of  law.  If  it  was  not  deemed  to  be  a  fit  case  for  a  court  of  law,  your 
Lordships  w-ill  not  probably  think  it  a  case  in  which  judgment  ought  to  be  delayed 
for  the  opinion  of  the  Judges.  The  case  appeared  to  me.  even  if  it  were  [735]  heard 
on  the  jioint  of  law  said  to  be  involved  in  it,  not  to  admit  of  any  reasonable  doubt. 
I  have  carefully  considered  tlie  ease.  I  considered  it  at  the  time  of  the  argument, 
and  I  concurred  in  advising  your  Lordships  to  postpone  your  judgment  in  con- 
sequence of  the  doubt  then  entertained  b}'  nn'  noble  and  learned  friend  Lord  Wyii- 
ford.  It  has  stood  over  a  whole  session,  and  it  is  hardly  fair  to  the  parties  interested 
in  the  judgment  to  put  it  off  longer.  From  the  state  of  health  of  my  noble  and 
learned  friend,  it  is  all  but  certain  that  he  cannot  attend  here  during  this  session, 
and  it  is  very  doubtful,  for  the  same  reason,  whether  he  will  be  able  to  attend  next 
session.  Under  these  circumstances,  and  having  no  doubt  on  my  own  mind  of  the 
correctness  of  the  decision  appealed  from.  I  think  I  should  not  discliarge  my  duty 
if  I  did  not  now  advise  your  Lordships  to  affirm  tiiat  decision  :  but  I  do  not  advise 
your  Lordships  to  give  the  Resjjondent  any  costs,  because  my  noble  and  learned 
friend  expressed  a  doubt  whether  it  was  not  a  case  fit  for  the  opinion  of  the  Judges. 

Ordered  accordingly,  that  the  judgment  complained  of  be  affirmed,  without 
costs.* 


*  See  Locke  v.  Co/man,  1  Myl.  and  C.  i-'-i.  which  was  another  suit  by  the  Respon- 
dent to  recover  other  parts  of  the  copyhold  lands  comprised  in  the  articles  of  agree- 
ment above-mentioned  from  purchasersi  tliereod"  for  valuable  consideration.  In 
that  case  an  is,sue  was  directed  to  try  who  was  Robert  Marke's  customary  heir.  The 
result  was,  as  the  reporters  have  been  informed,  that  the  Respondent  was  found  not 
to  be  such  heir. 
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